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I A001 2/13/2002 Order R9-2002-0001 with Fact Sheet and Attachments 0000001

I A002 1/1/2003 2003 Drainage Area Management Plan 0000081

I A003 1/1/2006 2006 Drainage Area Management Plan and Aliso Creek Watershed Action Plan 0000097

I A004 8/18/2006 2006 Report of Waste Discharge and San Diego Water Board Comment Letter 0000104

I A005 1/1/2007 Tentative Order 2007-0002 0000430

I A006 3/12/2007 March 12, 2007, Workshop Notice and Materials 0000561

I A007 4/4/2007 Written Comments Received April 4, 2007 through April 25, 2007 and by August 23, 2007 0000593

I A008 4/11/2007 April 11, 2007 Agenda, EOSR and Supporting Document, Transcript 0001233

I A009 6/1/2007 Response to Comments July 2007  (I) 0002045

I A010 6/14/2007 Notice of Revised Schedule for Adoption of Revised Tentative Order No. R9-2007-0002 0002119

I A011 7/6/2007 Revised Tentative Order R9 2007-0002 0002120

I A012 8/27/2007 Notice of Revised Tentative Order 0002396

I A013 12/12/2007 Revised Tentative Order R9 2008-0001 0002397

I A014 12/12/2007 Response to Comments  December 12, 2007 (II) 0002618

I A015 1/24/2008 Written Comments Received January 24, 2008  through February 1, 2008 0002643

I A016 2/13/2008 February 13, 2008 Agenda, EOSR and Supporting Documents, Transcript  (see A015 for comments received) 0003458

I A017 2/13/2008 Response to Comments February 13, 2008 (III) 0003678

I A018 3/3/2009 Revised Tentative Order Notice R9-2009-002 0003700

I A019 4/3/2009 April 3, 2009, Workshop Notice and Materials 0003702

I A020 5/15/2009 Written Comments received May 15, 2009 through September 28, 2009 0003704

I A021 7/1/2009 July 1, 2009 Hearing: Agenda,Transcript, EOSR, and Supporting Documents (see  A020,  A009,  A014, A017, 
A007, A015 for Supporting Documents 9 through 12) 0005073

I A022 7/1/2009 Response to Comments July 1, 2009 (IV) 0005737

I A023 11/8/2009 Response to Comments November18, 2009 (V) 0005937

I A024 11/18/2009 November 18, 2009 Agenda, Transcript, EOSR and Supporting Documents 0006127

I A025 12/16/2009 December 16, 2009 Agenda, Transcript, EOSR, Supporting Documents and Comments Received by December 8, 
2009 0006279

I A026 12/16/2009 Correspondence May 2006 to January  2010 0006445

I A027 12/16/2009 Final Order R9-2009-0002 with attachments and Fact Sheet 0007372

I A028 1/12009 Lyris List(s) 0007468

II B001 10/28/1968 Resolution No. 68-16 Statement of Policy with Respect to Maintaining High Quality Waters in California 0007490

II B002 3/1/1972 United States Code - Title 33, Navigation and Navigable Waters, Chapter 26 - Water Pollution Prevention and 
Control (Clean Water Act) 0007492

II B003 1/1/1983 USEPA, December 1983. Results of the Nationwide Urban Runoff Program, Volume 1 Final Report 0007682
II B004 12/1/1983 USEPA, December 1983. Results of the Nationwide Urban Runoff Program - Executive Summary 0007880
II B005 12/2/1983 USEPA, December 1983. Results of the Nationwide Urban Runoff Program - Volume 1 Final Report 0007908
II B006 1/1/1986 1986 Orange County Hydrology Manual Hydrologic Classification of Soils Maps 0008106

II B007 1/1/1987 Schueler, T.R., 1987. Controlling Urban Runoff: A Practical Manual for Planning and Designing Urban BMPs. 
Metropolitan Washington Council of Governments 0008109

II B008 1/1/1990 Coastal Zone Act Reauthorization Amendments of 1990 (CZARA) December 2000 (Section 6217(g)) 0008386
II B009 7/16/1990 Addendum No. 2 to Order No. 90-38 NDPES No. CA0108740 0008395

II B010 11/16/1990 Federal Register Part II - EPA National Pollutant Discharge Elimination System Permit Application Regulations for 
Storm Water November 16, 1990 0008442

II B011 1/1/1991  State Board Water Quality Order 91-03 0008545
II B012 1/1/1991  State Board Water Quality Order 91-04 0008605

II B013 1/1/1992 Ribaudo M.O. and D. Heelerstein. 1992, Estimating Water Quality Benefits: Theoretical and Issues. U.S. 
Department of Agriculture. Technical Bulletin No. 1808 Methodological 0008626

II B014 1/1/1992 USEPA, 1992. Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for Discharges 
from Municipal Separate Storm Sewer Systems. Washington D.C. EPA/833-B-92-002 0008661

II B015 1/1/1993 State Water Resources Control Board, 1993. Memo Entitled Definition of Maximum Extent Practicable 0008807

II B016 1/1/1994 State Board, 1994. Urban Runoff Technical Advisory Committee Report and Recommendations Nonpoint
Source Management Program. 0008813

II B017 1/1/1994 Schueler, T.R., 1994. The Importance of Imperviousness. Watershed Protection Techniques. As cited in 64 Fed 
Reg. 0008838
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II B018 1/1/1994 USEPA, 1994. Potential Groundwater Contamination from Intentional and Nonintentional Stormwater Infiltration EPA 
600 SR-94 051. 0008850

II B019 5/1/1994 USEPA, 1994. Potential Groundwater Contamination from Intentional & Unintentional Stormwater Infiltration 
EPA/600/SR-94/051 0008858

II B020 1/1/1995 Article 100 Technical Note #51 Watershed Protection Techniques, 1995. Mosquitoes in Constructed Wetlands: A 
Management Bugaboo? 0008866

II B021 1/1/1996 Haile, R.W., et al, 1996. An Epidemiological Study of Possible Adverse Health Effects of Swimming in Santa  
Monica Bay. Santa Monica Bay Restoration Project 0008871

II B022 1/1/1996 Federal Register / Vol. 61, No. 166 / August 26, 1996 0009054

II B023 1/1/1996 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water Permits 61 FR 
43761, August 26, 1996 0009358

II B024 1/1/1996 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48034 0009361
II B025 1/16/1996 USEPA, 1996. Overview of the Storm Water Program EPA833-R-96-008 0009367

II B026 6/1/1996
San Diego Water Board Order No. 96-03 (Second Term Permit) Waste Discharge Requirements for Storm Water 
and Urban Runoff from the County of Orange, the Orange County Flood Control District, and the Incorporated Cities 
of Orange County Within the San Diego Region NPDES CAS0108740 0009409

II B027 8/9/1996 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations. Interpretive Policy 
Memorandum on Reapplication Requirements for MS4s 0009438

II B028 9/1/1996 USEPA Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water Permits, dated 
September 1996 EPA 833-D-96-001 0009440

II B029 8/1/2002 U.S. Army Corps of Engineers San Juan Creek Watershed Management Study Orange County, California Feasibility 
Phase F-5 Report August 2002 0009454

II B030 12/1/1997 Poff. N.L. et al. 1997. The Natural Flow Regime: A paradigm for river conservation and restoration. Bioscience Vol. 
47, No. 11, 0009745

II B031 2/28/1997 United States Department of the Interior, Fish and Wildlife Service, 1997. Coastal California Gnatcatcher 
Presence/Absence Survey Guidelines. 0009761

II B032 1/1/1997 State Water Resources Control Board Water Quality Order  97-03-DWQ NPDES General Permit NO. CAS 000001 
(Industrial General Permit) 0009765

II B033 3/1/2001 Moore, S.L., Gregorio, D., Carreon, M., Weisberg, S.B. and M. K. Leecaster. 1998. Composition and of Beach 
Debris in Orange County, California. Marine Pollution Bulletin. Vol. 42 Distribution 0009844

II B034 1/22/1998 Order WQ 98-01, Petition of Environmental Health Coalition/Receiving Water Limitation Language for Municipal 
Storm Water Permits 0009849

II B035 1/16/1998 Letter from Alexis Strauss, Acting Director, Water Division, USEPA to Walt Pettit, Executive Officer, SWRCB dated 
January 16, 1998 in Response to SWRCB Order WQ 98-01 0009865

II B036 1/21/1998 Letter from Alexis Strauss, Acting Director, Water Division, USEPA to Walt Pettit, Executive Officer, SWRCB dated 
January 21, 1998 in Regards to SWRCB/OCC File A-1041 for Orange County 0009869

II B037 2/10/1998 USEPA Guidance Manual for Implementing Municipal Storm Water Management Programs -Volume 1 - Planning 
and Administration 0009872

II B038 3/17/1998 Letter from Alexis Strauss, Acting Director, Water Division, USEPA to Walt Pettit, Executive Officer, SWRCB dated 
March 17, 1998 in Response to SWRCB Order WQ 98-01 0010072

II B039 3/25/1998
Letter from Alexis Strauss, Acting Director, Water Division, USEPA to John Robertus, Executive Officer, 
SDRWQCB dated March 25, 1998 in Response to NPDES Permit No. CAS0108766 for Riverside County and 
Copermittees 0010077

II B040 1/1/1999 The Natural Resources Defense Council (NRDC) 1999 Report, “Stormwater Strategies, Community Responses to 
Runoff Pollution 0010080

II B041 1/1/1999 This adminstrative record identification number for Order R9 2009-0002 is not used and is intentionally left blank 0010106

II B042 1/1/1999 Washington State Department of Ecology, 1999. Draft Stormwater Management in Washington State. Volume V – 
Runoff Treatment BMPs. Pub. No. 99-15. 0010107

II B043 1/1/1999 Maryland Department of the Environment, 1999. 2000 Maryland Stormwater Design Manual. Volume I. 0010398

II B044 8/1/1999 USEPA, 1999. Preliminary Data Summary of Urban Storm Water Best Management Practices. EPA 821-R-99-012 0010687

II B045 7/1/2003
U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 2003. “The 
Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper Marlboro, Maryland 
Contract No. H-21314CA. 0010901

II B046 12/8/1999 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. 0011032
II B047 9/1/1999 USEPA, 1999. Storm Water O&M Fact Sheet, Catch Basin Cleaning. EPA 832-F-99-011 0011162

II B048 1/1/1999 Bay Area Stormwater Management Agencies Association., 1999. Start at the Source. Forbes Custom Publishing 0011165
II B049 9/1/1999 USEPA, 1999. 832-F-99-046, “Storm Water Management Fact Sheet – Visual Inspection” 0011340

II B050 7/1/1999 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-B-99-002 0011346
II B051 1/1/1999 Coastal Water Quality and Urban Runoff in Orange County 0011690
II B052 1/1/1999 Construction General Permit, 99-08-DWQ 0011705

II B053 6/17/1999  State Board Water Quality Order 99-05, Own Motion Review of the Petition of Environmental Health Coalition to 
Review Waste Discharge Requirements Order No. 96-03, NPDES Permit No. CAS0108740 0011809

II B054 6/17/1999 Order WQ 99-05, Petition of Environmental Health Coalition/Receiving Water Limitation Language for Municipal 
Storm Water Permits 0011813

II B055 7/1/1999 Low-Impact Development Hydrologic Analysis 0011817

II B056 7/15/1999 Caltrans General Permit,
Order 99-06-DWQ 0011862

II B057 9/1/1999 Storm Water Technology Fact Sheets - Storm Water Wetlands 0011906
II B058 10/14/1999 State Board Legal Opinion on the federal appellate decision 0011917
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II B059 12/8/1999 National Pollutant Discharge Elimination System - Regulations for Revision of the Water Pollution Control Program 
Addressing Storm Water Discharges; Final Rule. (Phase II Storm Water Regulations) 0011920

II B060 1/1/2000 2000 OC DAMP 0012002
II B061 1/1/2000 County of Orange, 2000 NPDES Annual Progress Report 0014754
II B062 1/1/2000 Orange County Grand Jury. 1999-2000 Rainy Season’s First Flush Hits the Harbors of Orange County. 0018049

II B063 6/1/2000
USEPA, 2000. Quality of Our Nation’s Waters: Summary of the National Water Quality Inventory 1998 Congress – 
USEPA 841-S-00-001; Water Quality Conditions in the United States: Profile from the 1998 National Report to 
Water Quality Inventory Report to Congress – USEPA 841-F-00-006 0018064

II B064 3/1/2000 USEPA, 2000. Storm Water Phase II Compliance Assistance Guide. Washington D.C. EPA 833-R-00-002. 0018084

II B065 3/8/2000 LARWQCB, 2000. Standard Urban Storm Water Mitigation Plan for Los Angeles County and Cities in Los Angeles 
County. 0018181

II B066 1/1/2000 Schueler and Holland, 2000. Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66). The Practice 
of Watershed Protection. 0018206

II B067 6/1/2001 Caltrans, 2000. BMP Retrofit Pilot Studies: A Preliminary Assessment for Vector Prevention 0018207
II B068 1/1/2000 US 2000 Census for South Orange County Copermittees 0018258

II B069 1/1/2000 State Board/CCC, 2000. Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 (PROSIP). 0018259

II B070 10/1/2000 USEPA, 2000. Guiding Principles for Constructed Treatment Wetlands: Providing for Water Quality and Wildlife 
Habitat (EPA 843-B-00-003). 0018490

II B071 1/1/2000 Low-Impact Development Design Strategies, An Integrated Design Approach 0018515
II B072 1/1/2000 Article 6: Cars are Leading Source of Metal Loads in California 0018683
II B073 1/1/2000 Article 46: The Benefits of Better Site Design in Residential Subdivisions 0018684
II B074 1/1/2000 Article 1: The Importance of Imperviousness 0018698
II B075 1/1/2000 Article 125: Use of Tracers to Identify Sources of Contamination in Dry Weather Flow 0018710

II B076 1/1/2000 Effects of Sedimentation and Turbidity on Lotic Food Webs: A concise Review for Natural Resource Managers 0018718

II B077 1/1/2000 Storm Water Phase II Final Rule - Illicit Discharge Detection and Elimination Minimum Control Measure 0018733
II B078 1/8/2000 Testing The Waters The Orange County Health Care Agency 0018737
II B079 1/11/2000 The Rainy Season's "First Flush" Hits the Harbors of Orange County 0018748

II B080 1/26/2000
Order WQ 2000-11, Petitions Bellflower, City of Arcadia, Western States Pet. Assn Review of RWQCB and Its 
Executive Officer Pursuant to Order 96-054, Permit for Municipal Storm Water and Urban Run-Off Discharges within 
Los Angeles County 0018763

II B081 3/16/2000 Urban Retrofitting 0018794
II B082 5/1/2000 Laguna Beach at a Glance. May 2000. Prepared by Moore Iacofano Goltsman, Inc. 0018800

II B083 5/15/2000 Code of Federal Regulations Title 40, Volume 18. 40 CFR 131.38; Establishment of numeric criteria for priority toxic 
pollutants for the State of California. 0018802

II B084 8/1/2000 Effective Discharge Calculation: A Practical Guide 0018812
II B085 8/25/2000 Urban Sprawl Leaves Its PAH Signature 0018872
II B086 9/1/2000 Effective Discharge Calculation 0018879
II B087 9/29/2000 Loading estimates of lead, copper, cadmium, and zinc in urban runoff from specific sources 0018889
II B088 10/1/2000 Low Impact Development (LID) A Literature Review 0018902
II B089 12/1/2000 Channel-Forming Discharge 0018943
II B090 12/26/2000 Memo RE: State Water Board Order WQ 2000-11: SUSMP 0018953

II B091 10/1/2001 LARWQCB, 2001. Mitigation of Storm Water Impacts From New Developments In Environmentally Sensitive Areas 0018956
II B092 2/21/2001 SD MS4 Permit R9-2001-01 and Fact Sheet/Technical Report 0018965

II B093 1/1/2001
Order No. 01-182, NPDES Permit No. CAS004001, Waste Discharge Requirements for Municipal Storm Water and 
Urban Runoff Discharges Within the County of Los Angeles, and the Incorporated Cities Therein, Except the City of 
Long Beach. December 13, 2001, as amended on September 14, 2006. 0019663

II B094 1/1/2001 Radulescu, Dan & Swamikannu, Xavier.  December 2001. Retail Gasoline Outlets: New Development Design 
Standards for Mitigation of Storm Water Impacts, Supplement to June 2001 Technical Report.  0019825

II B095 1/1/2001 Fischenich, J.C. 2001. "Impacts of stabilization measures,” EMRRP Technical Notes Collection (ERDC TNEMRRP- 
SR-32), U.S. Army Engineer Research and Development Center, Vicksburg. 0019835

II B096 1/1/2001 United States Department of the Interior, Fish and Wildlife Service, 2001. Least Bell’s Vireo Survey Guidelines. 0019846

II B097 1/1/2001 Moore, S.L., D. Gregorio, M. Carreon, S B. Weisberg, and M. K. Leecaster. 2001. Composition and distribution of 
beach debris in Orange County, California. Marine Pollution Bulletin 42(3): 241-245. 0019849

II B098 1/1/2001 National Academy of Public Administration. 2001. Evaluating Environmental Progress: How EPA and the States Can 
Improve the Quality of Enforcement and Compliance Information (June 2001). 0019856

II B099 1/1/2001 Senate Bill 72 (Keuhl). An Act to Add Section 13383.5 to the Water Code, Relating to Water. January 2001. 0019950

II B100 1/1/2001 United States Environmental Protection Agency.  January 2001. Techniques for Tracking, Evaluating, and Reporting 
the Implementation of Nonpoint Source Control Measures, III. Urban. 0019952

II B101 3/1/2001 2000-2001 Orange County Grand Jury. Sewage Spills, Beach Closures--Trouble in Paradise? 0020057
II B102 3/22/2001 2000-2001 Orange County Grand Jury.  The Urban Runoff Battle--Ready, Fire, Aim! 0020065
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II B103 6/1/2001 National Academy of Public Administration. June 2001. Evaluating Environmental Progress:  How EPA and the 
States Can Improve the Quality of Enforcement and Compliance Information. 0020085

II B104 6/1/2001 United State General Accounting Office. June 2001. Report to Congressional Requesters: Water Quality - Better 
Data and Evaluation of Urban Runoff Programs Needed to Assess Effectiveness. 0020179

II B105 7/1/2001 Southern California Coastal Water Research Project. July 2001. Characteristics of Parking Lot Runoff Produced by 
Simulated Rainfall. 0020242

II B106 11/15/2001 State of California State Water Resources Control Board, Order WQ 2001-15, In the Matter of the Petitions of 
Building Industry Association of San Diego County and Western States Petroleum Association. 0020309

II B107 1/1/2002 State of California State Water Resources Control Board, Order WQO 2002-0014, In the Matter of the Petitions of 
City of Aliso Viejo; City of Mission Viejo; and Golden Rain Foundation of Laguna Woods (AKA Leisure World). 0020327

II B108 1/1/2002 San Diego Regional Water Quality Control Board, Watershed Management Approach, Appendix A: Overview of San 
Diego Region Watershed Management Areas. January 2002. 0020335

II B109 1/1/2002 San Diego Water Board JURMP Reviews  for Order 2002-0001 Term 0020341

II B110 1/1/2002 Final Model Standard Urban Storm Water Mitigation Plan for San Diego County, Port of San Diego, and Cities in San 
Diego County. June 2002. 0020342

II B111 1/1/2002
California Department of Fish and Game, 2002. California Regional Water Quality Control Board, San Diego Region 
2002 Biological Assessment Report: Results of May 2001 Reference Site Study and Preliminary Index of Biotic 
Integrity. 0020393

II B112 1/1/2002 Larry Walker Associates, GeoSyntec Consultants.  July 2002 and November 2010.  Ventura County Technical 
Guidance Manual for Storm Water Quality Control Measures and Manual Update 2010. 0020445

II B113 5/1/2002 U.S. Geological Survey. May 2002. Effects of Urbanization on Stream Ecosystems. 0021280

II B114 7/1/2002 Code of Federal Regulations Title 40, Part 1 to 49, Revised as of July 1, 2002.  Protection of Environment. 0021282
II B115 7/3/2002 An Investigative Order  July 3, 2002  Prima Deshecha Canada (including Poche Beach) 0022081
II B116 8/14/2002 Order No. R9-2002-0020, Discharge Permit of Hydrostatic Test Water and Potable Water 0022082
II B117 11/1/2002 Las Vegas Wash Water Quality and Implications to Fish and Wildlife 0022097

II B118 1/1/2003 LARWQCB, 2003. Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 2000-2003. 0022159
II B119 1/1/2003 CASQA. The New Development and Redevelopment Handbook, 2003. 0022177
II B120 1/1/2003 Phase II MS4 permit (WQ Order No. 2003-0005-DWQ) 0022555
II B121 1/1/2003 San Francisco Bay Area Regional Water Quality Control Board, 2003. Order No. R2-2003-0021. 0022642
II B122 1/1/2003 California Stormwater BMP Handbook guidelines for Extended Detention Basins (TC-22) 0022687
II B123 1/1/2003 Stormwater Best Management Practice Handbook - New Development and Redevelopment 0022697
II B124 1/1/2003 Smart Growth for Clean Water.  Helping Communities Address the Water Quality Impacts of Sprawl 0023075
II B125 1/7/2003 Watershed-Based NPDES Permitting Policy Statement 0023141

II B126 1/15/2003 U.S. Environmental Protection Agency and the US Army Corps of Engineers Advance Notice of Proposed 
Rulemaking EPA Docket # OW-2002-0050 0023145

II B127 3/1/2003 Impacts of Impervious Cover on Aquatic Systems 0023153

II B128 4/1/2003 Municipal Best Management Practices for Controlling Trash and Debris in Stormwater and Urban Runoff 0023311

II B129 4/10/2003 Aquatic scientists comment letter (April 10, 2003) on the Advanced Notice of Proposed Rulemaking (ANPRM) on 
the Clean Water Act Regulatory Definition of “Waters of the United States.” (Docket ID No. OW-2002-0050). 0023372

II B130 5/1/2003 Using Site Design Techniques to Meet Development Standards for Stormwater Quality - A Companion Document to 
Start at the Source. 0023538

II B131 6/27/2003 Habitat Value of Natural and Constructed Wetlands Used to Treat Urban Runoff: A Literature Review 0023556

II B132 6/30/2003 Contributions of Organophosphorus Pesticides from Residential Land Uses During Dry and Wet Weather 0023647
II B133 7/1/2003 Smart Growth: Hydrologic Perspective 0023738
II B134 7/1/2003 The Practice of Low Impact Development 0023742
II B135 9/1/2003 BMP Effectiveness and Applicability for Orange County 0023873
II B136 12/1/2003 Technical and Regulatory Guidance Document for Constructed Treatment Wetlands 0024159

II B137 12/1/2003 Watershed-Based National Pollutant Discharge Elimination System (NPDES) Permitting Implementation Guidance 0024358
II B138 1/1/2004 LARWQCB, 2004. Alternative Approaches to Stormwater Control. 0024451

II B139 1/1/2004 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion Project 
Prepared for State Water Resources Control Board Agreement Number: 01-068-550-0. 0024544

II B140 1/1/2004
Devinny, J.S. et al. 2004. Alternative Approaches to Stormwater Quality Control. Prepared for the Los Angeles 
Regional Water Quality Control Board. Found as Appendix H to NPDES Stormwater Cost Survey California State 
Water Resources Control Board by the Office of Water Programs California State University Sacramento 0024609

II B141 1/1/2004 Regional Board, 2004. San Diego County Municipal Storm Water Permit Reissuance Analysis Summary 0024905
II B142 1/1/2004 Regional Board Southern Riverside County MS4 permit (Order No. R9-2004-001) 0024929

II B143 1/1/2004 SWRCB, 2004. Conference on Advanced Treatment at Construction Sites Several Power Points Presented at 
Conference 0024984
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II B144 1/1/2004 Southern California Stormwater Monitoring Coalition’s Model Monitoring Technical Committee in its August 2004 
“Model Monitoring Program for Municipal Separate Storm Sewer Systems in Southern California 0025357

II B145 1/1/2004 Marco Metzger. “Managing Mosquitoes in Stormwater Treatment Devices.” University of California Division of 
Agriculture and Natural Resources Publication No. 8125 0025487

II B146 1/1/2004 BMP Retrofit Pilot Program 0025498
II B147 1/7/2004 USEPA Watershed-Based NPDES Permitting Policy Statement Jan. 7, 2003 0025814
II B148 5/1/2004 Protecting Water Resources with Smart Growth 0025818
II B149 8/1/2004 Model Monitoring Program for Municipal Separate Storm Sewer Systems in Southern California 0025938
II B150 9/1/2004 Stormwater Best Management Practice Design Guide: Volume 1 General Considerations 0026068
II B151 9/1/2004 Stormwater Best Management Practice Design Guide: Volume 2 Vegetative Biofilters 0026247
II B152 9/1/2004 Stormwater Best Management Practice Design Guide: Volume 3 Basin Best Management Practices 0026441

II B153 1/1/2005 James Volz. 2005. Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection Project 
Prepared by the County of Orange for State Water Resources Control Board Agreement No. 01-236-550-1 0026563

II B154 1/1/2005
Max Anderson. 2005. Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water Quality Improvement 
Package Plant Best Management Practices. Prepared by the County of Orange for State Water Resources Control 
Board Agreement No. 01-227-550-0. 0026588

II B155 1/1/2005 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their Ecological 
Significance. American Fisheries Society Symposium Vol.47 0026627

II B156 1/1/2005 Stenstrom, Michael and Masoud Kayhanian, 2005. First Flush Phenomenon Characterization. Prepared for Caltrans. 
Report No. CTSW-RT-05-73-02.6 0026649

II B157 1/1/2005 Tetra Tech, Inc. 2005. Program Evaluation Report. Orange County Storm Water Program: Cities of Laguna Beach, 
Laguna Hills, Lake Forest, and Rancho Santa Margarita. 0026730

II B158 1/1/2005 Tetra Tech, Inc. 2005. Program Evaluation Report. Orange County Storm Water Program: Cities of Laguna Beach, 
Laguna Hills, Lake Forest, and Rancho Santa Margarita 0026761

II B159 1/1/2005 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their Ecological 
Significance. American Fisheries Society Symposium Vol.47 0026762

II B160 1/1/2005 Coleman, Derrick, et al. 2005. Effect of Increases in Peak Flows and Imperviousness on the Morphology of 
Southern California Streams. Technical Report No. 450 of the Southern California Coastal Water Research Project 0026763

II B161 1/1/2005

Stein, Eric and Susan Zaleski. 2005. Managing Runoff to Protect Natural Streams: The Latest Developments on 
Investigation and Management of Hydromodification in California. Proceedings of a special technical workshop 
cosponsored by California Stormwater Quality Association (CASQA), Stormwater Monitoring Coalition (SMC), and 
University of Southern California Sea Grant (USC Sea Grant). Technical Report No. 475 of the Southern California 
Coastal Water Research Project. 0026846

II B162 1/1/2005 Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005. Hydromodification Management Plan 0026879

II B163 1/1/2005 State of California, Department of Fish and Game, 2005. State and Federally Listed Endangered and Threatened 
Animals of California. 0027004

II B164 1/1/2005
Burton, Carmen et al. 2005. Assessing Water Source and Channel Type as Factors Affecting Benthic 
Macroinvertebrate and Periphyton Assemblages in the Highly Urbanized Santa Ana River Basin, California American 
Fisheries Society Symposium. Vol.47 pp.239-262. 0027011

II B165 1/1/2005 10,000 Rain Gardens 0027035
II B166 1/1/2005 Aquatic Assemblages of the Highly Urbanized Santa Ana River Basin, California 0027110
II B167 1/1/2005 Hydrologic Changes in Urban Streams and Their Ecological Significance, C. Konrad 0027136
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AB Assembly Bill
AI Authorized Inspectors
APWA American Public Works Association
AQMD Air Quality Management District
BIA Building Industry Association
BMP Best Management Practice
CAP Household Hazardous Waste Community Awareness Program
CAR Critical Aquatic Resources
CCR California Code of Regulations
CCTV Closed Circuit Television
CEQA California Environmental Quality Act
CFR Code of Federal Regulations
CHP California Highway Patrol
CUPA Certified Unified Program Agency
CWA Clean Water Act
DA District Attorney
DAMP Drainage Area Management Plan
DHS Department of Health Services
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MCAS Marine Corp Air Station
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MOU Memorandum of Understanding
MRP Monitoring and Reporting Programs
MS4 Municipal Separate Storm Sewer
NC Non-compliance
NPDES National Pollutant Discharge Elimination System
OC County of Orange
OCC Orange County Code
OCFCD Orange County Flood Control District
OCSD Orange County Sanitation District
OES Office of Emergency Services
OSHA Occupational Safety and Health Act
PFRD Public Facilities & Resources Department
PNIR Pollution Notification/Investigation Request
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PWD Public Works Department
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TAC Technical Advisory Committee
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GLOSSARY 

1993 DAMP 
A document required under the First Term Permits issued by the Santa Ana and 
San Diego Regional Boards. This document is the principal policy and guidance 
document for the countywide NPDES Stormwater Program.

2000 DAMP 
An updated version of the 1993 DAMP. Submitted in draft form as the proposed 
plan for the 2000 Report of Waste Discharge submittal. 

2003 DAMP 
The final, updated version of the 1993 DAMP which was submitted in draft form 
in 2000 as the proposed plan for the 2000 Report of Waste Discharge (2000 
DAMP). This document incorporates the Third Term Permit requirements and is 
the principal policy and guidance document for the countywide NPDES 
Stormwater Program. 

Annual Progress Reports 
The NPDES Permits require the submittal of an Annual Progress Report to the 
Regional Board and EPA on November 15th of each year. 

Best Management Practice (BMP) 
Best practical and economically achievable measures to control the addition of 
pollutants to the waters of the United States through the application of pollution 
control practices, technologies, processes, siting criteria, operating methods, or 
other alternatives. 

Clean Water Act and Amendments 
The Federal Pollution Control Act (Public Law 92-500), as amended (33 U.S.C. 
1251 et seq.). Federal regulation mandating a National Pollutant Discharge 
Elimination System permit for discharges into the Waters of the United States. 
The goals of the act are to restore and maintain the chemical, physical and 
biological integrity of the nation’s waters. 

First Term Permits 
The Regional Boards issued Municipal Stormwater Permits No. CA 8000180 and 
No. CA 0108740 to the Permittees in 1991 for the period from 1991 – 1996. 

General Construction Permit 
The NPDES general permit for stormwater discharges associated with 
construction activity. SWRCB Order No. 99-08 DWQ, NPDES General Permit 
No. CAS000002 or its subsequent replacement. 
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General Industrial Permit 
The NPDES general permit for stormwater discharges associated with industrial
activity. SWRCB Order No. 97-03 DWQ, NPDES General Permit No. CAS000001 
or its subsequent replacement. 

Illegal Discharge 
Any discharge to the municipal storm drain system that is not composed entirely 
of stormwater and is not covered by an NPDES permit or identified in the 
NPDES Stormwater permit as an allowed discharge. 

Illicit Connection 
An undocumented and/or un-permitted physical connection (such as a man-
made conveyance or drainage system, pipeline, conduit, inlet or outlet) from a 
facility to the municipal storm drain system through which the discharge of 
pollutants to the stormdrain system occurs or may occur. 

Implementation Agreement 
The agreement underpinning County and city cooperation which establishes the 
responsibilities of each Permittee and a funding mechanism for the shared costs 
of the Program. 

Local Implementation Plan (LIP)/Jurisdictional Urban Runoff Management Plan 
(JURMP)

The Permittee specific document that details how the stormwater programs 
within the DAMP are implemented within their local jurisdictions 
(synonymously referred to as a LIP in the Santa Ana Region and a JURMP within 
the San Diego Region).

Maximum Extent Practicable 
To the maximum extent possible, taking into account equitable consideration of 
synergistic, additive and competing factors; including, but not limited to, gravity 
of the problem, fiscal feasibility, public health risks, societal concerns and social 
benefits.

National Pollutant Discharge Elimination System (NPDES) Municipal Stormwater 
Permit

A provision of the CWA, section 402, that identifies municipal stormwater as a 
point source subject to regulation under the NPDES Permits. 

NPDES Stormwater Program 
The program designed by the Orange County Permittees for compliance with the 
NPDES permits.
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Permittees
The cities of Aliso Viejo, Anaheim, Brea, Buena Park, Costa Mesa, Cypress, Dana 
Point, FountainValley, Fullerton, Garden Grove, Huntington Beach, Irvine, 
Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, La Habra, La 
Palma, Lake Forest, Los Alamitos, Mission Viejo, Newport Beach, Orange, 
Placentia, Rancho Santa Margarita, San Clemente, San Juan Capistrano, Santa 
Ana, Seal Beach, Stanton, Tustin, Villa Park, Westminster, and Yorba Linda; the 
County of Orange; and the Orange County Flood Control District and any 
subsequently incorporated cities that become subject to the NPDES permit. Each
Permittee is individually responsible for the implementation of the program
elements within its jurisdiction. 

Permittee Committee
The committee made up of a representative from each of the Permittees that 
provides the overall guidance for the NPDES Stormwater Program. 

Point Source 
Any discernable, confined, and discrete conveyance, including any conduit pipe, 
ditch, channel, sewer, tunnel, vessel, or other floating craft from which pollutants 
are or may be discharged. 

Principal Permittee 
The County of Orange is the Permittee designated with the responsibility to 
manage the NPDES Municipal Stormwater Program on behalf of the Permittees. 

Regional Water Quality Control Boards 
The Santa Ana and San Diego Regional Water Quality Control Boards are 
agencies that implement and enforce Clean Water Act Section 402(p) NPDES 
permit requirements, and are issuers and administrators of these permits on 
behalf of EPA within Orange County. 

Report of Waste Discharge (ROWD) 
Constitutes the application to the RWQCB for the Third Term NPDES permit. 
The ROWD presents the compilation of data from the current and previous 
permit terms and describes the proposed plan for future activities. 
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Santa Ana Board 
The Regional Board that issues the NPDES Municipal Stormwater Permit for 
Orange County from the northern Los Angeles County border southward to
approximately El Toro Road. The Permittees in the Santa Ana Regional Water 
Quality Control Board jurisdiction include the County of Orange, the Orange 
County Flood Control District and the twenty six (26) incorporated cities of 
Anaheim, Brea, Buena Park, Costa Mesa, Cypress, Fountain Valley, Fullerton, 
Garden Grove, Huntington Beach, Irvine, La Habra, La Palma, Laguna Hills, 
Laguna Woods, Lake Forest, Los Alamitos, Newport Beach, Orange, Placentia, 
Santa Ana, Seal Beach, Stanton, Tustin, Villa Park, Westminster, and Yorba 
Linda.

San Diego Board 
The Regional Board that issues the NPDES Municipal Stormwater Permit for 
Orange County from approximately El Toro Road down southward to the San 
Diego County border. The Permittees in the San Diego Regional Water Quality 
Control Board jurisdiction include the County of Orange, the Orange County 
Flood Control District and the eleven (11) incorporated cities of Aliso Viejo, Dana 
Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, 
Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano. 

Second Term Permits 
The Regional Boards re-issued the Municipal NPDES Stormwater Permits in 1996 
Santa Ana Region CAS0108740 and San Diego Region CAS618030, which 
covered the time period from 1996-2002.

State Water Resources Control Board 
State agency that sets statewide policy for the nine Regional Water Quality 
Control Boards. 

Total Maximum Daily Loads (TMDL) 
A written, quantitative analysis and plan for attaining and maintaining water 
quality standards in all seasons for a specific waterbody and pollutant. 

Third Term Permits 
The Regional Boards re-issued the Municipal NPDES Stormwater Permits in 2002
Santa Ana Region Order No. R8-2002-0010 and San Diego Region Order No. R9-
2002-0001, which covers the time period from 2002-2007.

Water Quality Planning Process 
Systematic and detailed evaluation of the impacts of urban water quality on 
beneficial uses to determine or validate that actual impairments exist that 
warrant corrective action. 
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SECTION 1, INTRODUCTION 
 
 
1.0 INTRODUCTION 

1.1 Background 
The Drainage Area Management Plan (DAMP) is the principal policy, programmatic guidance 
and planning document for the Orange County Stormwater Program (the Program), a 
municipal regulatory compliance initiative focused on the management and protection of 
Orange County’s streams, rivers, creeks and coastal waters.  The participants in this program 
are the County of Orange, the Orange County Flood Control District and the cities of Orange 
County. 
 
The primary focus of the DAMP is addressing the impacts of urban runoff on water quality.  
Urbanization creates rooftops, driveways, roads and parking lots which increase the 
imperviousness of the land.  This imperviousness increases the timing and volume of rainfall 
runoff (compared to pre-development conditions) and provides a source of pollutants that are 
flushed or leached by rainfall runoff into aquatic systems.  The potential environmental 
consequences of these impacts are loss or impairment of the aquatic beneficial uses of streams, 
rivers, creeks, and coastal waters. 
 
The stormwater program was initiated in 1990 as a cooperative local government response to 
requirements stemming from the Clean Water Act regulations. The 1972 Federal Water Pollution 
Control Act, subsequently known as the Clean Water Act (CWA), established the National 
Pollutant Discharge Elimination System (NPDES) permitting program.  As a result of court 
decisions and the overriding need to clarify stormwater permitting requirements, the CWA 
required the Environmental Protection Agency (EPA) to issue regulations to be effective by 1983 
that included stormwater runoff from rainfall.  Congress passed a Clean Water Act Amendment 
in 1987, the Water Quality Act, which brought stormwater discharges into the NPDES Program.  
EPA issued subsequent regulations on November 16, 1990.   
 
In response to those regulations, the County of Orange (subsequently referred to as the 
Principal Permittee), the Orange County Flood Control District and the incorporated cities of 
Orange County (collectively referred to as Permittees) have obtained, renewed and complied 
with the following NPDES Stormwater Permits from the Santa Ana and San Diego Regional 
Water Quality Control Boards (subsequently referred to as the Santa Ana Regional Board, the 
San Diego Regional Board or collectively as the Regional Boards): 
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Santa Ana Regional Board San Diego Regional Board 
Permit 
term Order No. NPDES No. Date 

Adopted 
Order No. NPDES No. Date 

Adopted 

First 
(1990-
1995) 

90-71 CA 8000180 July 1990 
90-38 CA 0108740 July 1990 

Second 
(1996-
2002) 

96-31 CAS618030 March 
1996 96-03 CAS0108740 August 

1996 

Third 
(2002-
2007) 

R8-2002-0010 CAS618030 January 
2002 R9-2002-0001 CAS0108740 February 

2002 

Fourth 

 

   
   

 
Each permit renewal has required the Permittees to continue to implement ongoing stormwater 
quality management programs and update and develop additional programs in order to control 
pollutants in stormwater discharges.  This “iterative management” approach which is based on 
a continuous improvement process of implementation is a fundamental underpinning of the 
Orange County program and consistent with the intent of the Permits. 
 
One of the major challenges for the Permittees in updating the programs is the reconciliation 
between the two Regional Board permits and the resulting program requirements that had 
significant differences for the first time with the issuance of the Third Term Permits.  As a result 
of the need to reconcile the differences between the two permits, the 2003 DAMP represented a 
departure from its 1993 predecessor.  Previously, the 1993 DAMP constituted a self-contained 
policy and program for reducing the discharge of pollutants from municipal storm drains to the 
maximum extent practicable.  It addressed the requirements of permits that, although issued by 
two separate Regional Boards, did not differ.  Under the Third Term Permit period, the 2003 
DAMP addressed the two permits that achieve similar objectives through different sets of 
requirements.  
 
The reconciliation between the two Third Term Permits has also been achieved through the 
development by each Permittee of a Local Implementation Plan (LIP) (also termed Jurisdictional 
Urban Runoff Management Plan or JURMP in the San Diego Regional Board Third Term Permit 
– DAMP Appendix A).  The 2003 DAMP laid the detailed foundation for Permittees to develop 
their LIPs by establishing Model Programs and providing a measure of accountability for each of 
the major program areas. In developing their Local Implementation Plans, the Permittees 
modified the DAMP Model Programs as necessary to ensure that their local conditions were 
addressed and developed a plan for the implementation of the program within their 
jurisdiction.  
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1.2 Regulatory Requirements 
Section 402(p) of the CWA, as amended by the Water Quality Act of 1987, requires that 
municipal NPDES Permits include: 
 
1. A requirement to effectively prohibit non-storm water discharges into municipal storm 

sewers; and  
 
2. Controls to reduce the discharge of pollutants from municipal storm drains to the maximum 

extent practicable, including management practices, control techniques and system, design 
and engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants. 

 
Regulations promulgated by EPA on November 16, 1990 (40 CFR 122.26 (d)(2)(iv)) require 
municipal NPDES permit applicants to develop a management program to effectively address 
these requirements.  
 
The federal regulations also indicate that the proposed management program, such as the 
DAMP, “shall include a comprehensive planning process which involves public participation and where 
necessary intergovernmental coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design and engineering methods, 
and such other provisions which are appropriate”. 
 
The First Term Permits similarly required the development of a management program to 
address the regulatory requirements and defined "maximum extent practicable" as follows:   
 

"Maximum extent practicable (MEP) means to the maximum extent possible, taking into account 
equitable considerations of synergistic, additive, and competing factors, including but not limited 
to, gravity of the problem, fiscal feasibility, public health risks, societal concern, and social 
benefits."   

 
This definition set the foundation for the Orange County Stormwater Program and places upon 
the Permittees the continuing responsibility of weighing economic, societal, and equity issues as 
they define the policies and standards to be employed in implementing the program. 

1.3 Objectives of the Drainage Area Management Plan  
The main objectives of the DAMP are to fulfill the commitment of the Permittees to present a 
plan that satisfies NPDES permit requirements and to evaluate the impacts of urban stormwater 
discharges on receiving waters.   An increasingly important aspect of the DAMP is to identify 
additional commitments for the municipal stormwater programs that may be needed to address 
urban Total Maximum Daily Load requirements that are being incorporated into the NPDES 
permits. 
 
There are a number of important public policy issues which have influenced the Permittees in 
framing this DAMP and which consequently define the objectives.  Resources, both public and 
private, are limited and public support is essential. In implementing this program it is the intent 
of the Permittees to proceed in a measured, deliberate way designed to obtain the maximum 
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benefit for the resources expended and to secure maximum public awareness, understanding 
and support. 
 
The Permittees are aware that a successful stormwater quality management program depends 
on the awareness, commitment, cooperation and support of the various segments of the public, 
including businesses, industry, development, utilities, environmental groups, institutions, 
homeowners and the general public.  Accordingly, it is a continuing objective of the plan to 
assure an open planning process, with ample opportunity for public participation and 
meaningful consideration of the input obtained.  Accomplishment of this objective will be 
furthered by the management structure provided herein and by public meetings, hearings, 
workshop, and web postings as part of the planning and decision making process. 
The DAMP is the principal policy, guidance and reporting document for the Orange County 
NPDES Stormwater Program that is implemented within each Permittee’s jurisdiction as 
documented within its LIP.   
 
The DAMP describes the programs that will serve to: 
 
1. Provide the framework for the program management activities (Section 2.0).  
 
2. Establish a plan for continuous program improvement and a Watershed Management 

context for the program (Section 3.0); 
 
3. Provide the legal authority for prohibiting unpermitted discharges into the storm drain 

system and for requiring BMPs in new development and significant redevelopment (Section 
4.0); 

 
4. Improve existing municipal pollution prevention and removal BMPs to further reduce the 

amount of pollutants entering the storm drain system. (Section 5.0);  
 
5. Educate the public about the issue of urban stormwater and non-stormwater pollution and 

obtain their support in implementing pollution prevention BMPs (Section 6.0); 
 
6. Ensure that all new development and significant redevelopment incorporates appropriate 

Site Design, Source Control and Treatment Control BMPs to address specific water quality 
issues. (Section 7.0);  

 
7. Ensure that construction sites implement control practices that address control of 

construction related pollutants discharges including erosion and sediment control and on-
site hazardous materials and waste management (Section 8.0); 

 
8. Ensure that existing development will address discharges from industrial facilities, selected 

commercial businesses, residential development and common interest areas/homeowner 
associations. (Section 9.0); 

 
9. Detect and eliminate illegal discharges/illicit connections to the municipal storm drain 

system (Section 10.0); 
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10. Conduct a stormwater monitoring program to identify impacted receiving waters to assist 

in the prioritization of watersheds for analysis and planning, and to assist in the 
prioritization of pollutants to facilitate the development of specific controls to address these 
problems (Section 11.0); and 

 
 
The emphasis of the program will continue to provide for equitable consideration of all DAMP 
objectives. This consideration involves the use of a strategic framework of water quality 
planning and BMP investigation and is a systematic and iterative process of: 
 
1. Implementing additional BMPs and revising current BMPs based upon site specific 

water quality problems, technical, institutional and economic feasibility, and the 
protection of beneficial uses of the receiving waters;  

2. Monitoring to ensure that the BMPs are correctly applied and to determine BMP 
effectiveness in achieving water quality standards; and 

3. Adjustment of BMPs if water quality standards are not being achieved or possible 
adjustment of water quality standards if they are not appropriate. 

 
This approach is consistent with the intent of the Permittees to reduce the discharge of 
pollutants from municipal storm drains to the MEP and to commit to the 2007 DAMP as an 
ongoing step in a comprehensive planning process rather than its culmination (Figure 1-1).  
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Figure 1-1 
Stormwater Program Iterative Process 

 
Implementation    Assessment    Enhancement 

     

Water Quality 
Monitoring 
Program 
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The Permittees are committed to implementing a strategic and comprehensive public education 
program as a central program component in order to continue to raise the level of public 
awareness and, at the same time, reduce the impacts of urban stormwater runoff. 
 
The Permittees are also committed to maintaining the integrity of the receiving waters and their 
ability to sustain beneficial uses.  As such, the Permittees have designed and implemented a 
countywide baseline stormwater management program in order to be able to continually re-
assess the conditions of the waters within Orange County and help determine the impact, if 
any, of urban stormwater discharges to the beneficial uses of those waters.   
 
This baseline effort is informed by a water quality planning process, which focuses resources on 
the impacts of urban stormwater discharges on beneficial uses.  The Permittees have begun to 
prioritize these initiatives (Section 3) and will continue to analyze and evaluate the existing and 
future baseline monitoring program data to identify those watersheds exhibiting the most 
urgent need for attention. 
 
The Permittees presently own and operate an extensive system of flood control, drainage, 
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recreational, habitat and greenbelt corridor facilities.  Some of these have already been modified 
to yield regional water quality benefits while still safely and reliably performing their primary 
function.  The Permittees will continue to evaluate opportunities to incorporate stormwater 
control features into existing flood control structures in each Orange County watershed as they 
are designed and/or identified through the water quality planning process (Section 3 and the 
watershed action plans (WAPs) Appendix D).  The Permittees have considerable experience 
and expertise in the planning, design and operation of flood control and drainage systems.  
They are familiar with the regional watershed approach to drainage planning and they are 
aware of the economic benefit of regional flood control facilities.  The Permittees will continue 
to approach the water quality management program on the same regional watershed basis, 
guided by the priorities as identified through the water quality monitoring program. 
 
Research, technical and engineering design data indicate that pollution prevention and removal 
design parameters for stormwater are still in a developmental phase.  The Permittees will 
continue to investigate and verify the effectiveness of the various treatment control BMP 
designs through experience, research and demonstration projects. 
 
The Permittees will continue to vigorously detect and eliminate illegal discharges/illicit 
connections into the storm drain system.  
 
Since the majority of the aquatic resources within Orange County are in marine or estuarine 
habitats, the Permittees are committed to participating in various regional research and/or 
monitoring programs which provide unique opportunities to gather valuable information about 
the impact on these habitats and place them in a larger regional context. 
 
By applying this systematic and iterative process, the Permittees intend to further improve 
existing stormwater management practices, better understand water quality problems and 
implement remedial measures in order to protect the existing water quality and improve 
problem areas.   
 
Program Assessments and Modifications  
In order to develop an effective program for the Fourth Term Permit period, careful 
consideration was given to the objectives of the program and the relative importance of each 
element. Within each section of the DAMP, there is a discussion regarding the foundation of 
each Orange County Stormwater Program element, the development of the Program and the 
assessment of the program’s effectiveness.  
 
The Program Effectiveness Assessment (PEA) serves as the foundation for the submittal of 
the Annual Progress Report that is submitted each year to the Regional Boards and serves as the 
basis for the evaluation of the Local Implementation Plans (LIPs) and subsequently the 
Watershed Action Plans.  By completing the effectiveness assessment, the Permittees will each 
have a baseline by which they can compare subsequent evaluations and identify trends on a 
jurisdictional, watershed and countywide basis.  This information will then be used to 
determine where modifications within the program may be necessary and will ensure that the 
iterative evaluation and improvement process is applied to each of the program components 
and used as an effective management tool.  This approach is illustrated in the following graphic: 
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The current PEA approach is described in Appendix C of the DAMP.  An updated PEA 
approach is being developed based on Environmental Management System principles. 

1.5 DAMP Coverage 
This DAMP is applicable to stormwater permits issued by the Regional Boards for areas of 
Orange County. The non-topographic boundary between Orange County and adjoining 
counties could result in certain Permittees being subjected to flows originating from or 
discharging to areas that are subject to separate NPDES municipal stormwater permits issued 
by the Regional Boards.   
 
The common drainage issues with Orange, Riverside and San Bernardino counties began to be 
addressed during the Second Term Permit period through joint participation in integrated 
monitoring and research programs.  Conversely, some drainage in the northwest portion of the 
county is tributary to the San Gabriel River watershed which is within the Los Angeles Regional 
Board’s area. 
 
The countywide drainage maps, which are used by the Permittees for most of the stormwater 
program components, have been included as Exhibit 1.I. 

1.6 Description of Drainage Area and Climate  
Drainage Area 
Orange County has an area of 500,000 acres, beginning on a coastal plain and rising to an 
elevation of over 5,000 feet in the Puente Hills and Santa Ana Mountains to the north and east.  
Before urbanization, which began in the early 1950s, Orange County was drained by ephemeral 
streams and agricultural drainage ditches which were dry most of the year and carried 
measurable flow primarily during short duration flash floods and longer duration general 
winter storms. 
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As urbanization progressed, man-made agricultural drainage ditches were enlarged to flood 
control channels and the few natural streams such as Santa Ana River, San Diego Creek and San 
Juan Creek were constrained within levees to provide flood protection.  Ephemeral flows in 
some of the man-made and natural channels have been replaced with continuous low flows 
from urban and agricultural irrigation. 
 
Since the 1950’s the population of Orange County has grown approximately 20% per year, so 
that now Orange County is predominantly an urban county encompassing 34 cities and a total 
population of 3 million people.  Population growth has slowed as the County has become 
largely built out, and is projected at approximately 1% per year for the next 20 years. 
 
Climate 
Orange County's climate has hot dry summers and mild winters.  Nearly all the annual 
precipitation falls in only a few storm events between October and April.  During times of 
drought, it is not unusual for years to pass between major rainfalls.  Precipitation results from 
three distinct mechanisms.  The most important is the convergence mechanism associated with 
general winter storms originating in Alaska and picking up moisture as they travel south and 
east.   
 
The second major precipitation mechanism is orographic lifting where moist air masses are 
deflected upward by local mountains, releasing rain.  Orographic rainfall is also associated with 
winter rainfall.  The third precipitation mechanism, which can cause extremely intense local 
precipitation, is the convective thunderstorm.  One of the most intense convective rainfall 
events of record in Southern California dropped 11 inches of rainfall in about 80 minutes.   
On occasion, unstable tropical air masses move in from the south and produce rainfall.  These 
tropical air masses combine convergence mechanisms with convective mechanisms to produce 
intense thunderstorms. 
 
It is common for successive storms of varying durations and intensities to compound their 
effects, with the heavy rainfall of the second or third storm creating the most severe flood 
conditions.  Regardless of the source of precipitation, Orange County only receives an average 
of 12 to 13 inches of rain per year.  The present urban and former agricultural lifestyles are 
made possible only by large quantities of water imported from the Colorado River and 
Northern California. 
 
This climate pattern creates unique challenges for stormwater quality program management.  
The extended dry periods result in a typical pattern of continuous base flow in most local storm 
drains, channels and creeks that is composed entirely of urban runoff with certain common 
pollutants from such activities as over-irrigation from landscaping, car washing and other 
routine uses of water.  The more limited wet weather runoff periods and storm events result in 
rapidly rising and falling receiving water flows that can bring large quantities of water and 
associated pollutants over relatively short time periods.  This can result in significant cost and 
land implications to manage or treat even relatively small storm events.   
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1.7 Model Programs 
As noted above, the 2003 DAMP was redesigned to provide a series of model programs, local 
implementation plans, and watershed action plans rather than a single document as in the past.  
The 2003 DAMP was developed through a process that involved public and private sector input 
and public review through the California Environmental Quality Act (CEQA) process.  
 
In 2006, the Permittees again undertook an update of the DAMP in response to anticipated 
requirements of fourth term permits that are expected to be issued by the two Regional Boards 
in early 2007. 
 
The proposed 2007 DAMP includes the following program components: 
 

• DAMP Model Programs 
• Appendix A – Local Implementation Plans 
• Appendix B – Training and Outreach Programs 
• Appendix C – Program Effectiveness Assessments 
• Appendix D – Watershed Action Plans 
• Appendix E – Technical Reports 

 
The following Figure 1-2 shows this organizational layout: 
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Figure 1-2 
Drainage Area Management Plan Structure 
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2.0 PROGRAM MANAGEMENT 

2.1 Introduction 
The major management activities for the Orange County NPDES Stormwater Program include: 

 Providing administrative and technical support for the Permittees and the committees 
within the management structure;  

 Developing and executing inter-governmental agreements necessary for program 
implementation;  

 Planning and implementation needed to direct and implement the program; 

 Developing BMPs;  

 Developing reports and other materials required by the Fourth Term Permits;  

 Developing budgets and fiscal analyses;  

 Reviewing and developing policy positions and representing the NDPES Stormwater 
Program before appropriate agencies; and 

 Program coordination with all affected local government agencies.   

In order to more effectively carry out the requirements of the NPDES Stormwater Program, the 
Permittees in both Regional Board areas agreed during the First Term Permit period that the 
County of Orange would be the Principal Permittee and the Orange County Flood Control 
District and the incorporated cities would be Permittees on the permit. 

The designation of the County of Orange as the Principal Permittee has provided for cost 
effective management of the overall stormwater program by combining resources to complete 
those activities which benefit all of the Permittees.   During the Fourth Term Permit period, the 
County of Orange will continue as the Principal Permittee and conduct those tasks identified as 
being the responsibility of the Principal Permittee within the permits. 

A more detailed discussion of these management tasks is provided below.  

2.2 Major Management Activities 

2.2.1 Management Framework 
The management framework consists of four major levels of program overview and guidance to 
the Permittees who are ultimately responsible for program funding approval and permit 
compliance.  As in the past, the Principal Permittee continues to provide administrative support 
for the various committees which includes maintenance of mailing lists, reserving meeting 
venues, preparing agendas, notifying participants and providing meeting summaries. 

The Principal Permittee has a Stormwater Section that coordinates the countywide compliance 
activities and submittals to the Regional Boards under direction of the Permittees. 
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In addition there are a number of working groups - committees, sub-committees, ad hoc 
working groups, and task forces - that provide input and guidance to address various program 
implementation issues.  These are further described below. 

Committees 

The following committees formed from the NPDES permittees and their roles are as follows: 

City Manager’s Water Quality Committee  
The City Manager’s Water Quality Committee meets annually and provides budget and overall 
program review and governance direction.  The Committee is comprised of several City 
Managers and is attended by County staff.    

City Engineer’s Technical Advisory Committee (TAC) 
The TAC serves in a program advisory role and provides policy direction on program 
development and program budget and implementation.  The TAC is comprised of one City 
Engineer, or selected representative, from each of the County Supervisorial Districts and a 
representative from the County of Orange.  It meets 4-6 times annually. 

General Permittee Committee 
The General Permittee Committee is the principal forum for disseminating information for 
program coordinators.  The Committee meets monthly (except November). The Committee 
periodically evaluates the need for creating standing sub-committees and ad hoc committees as 
needed in order to accomplish the objectives of the Orange County NPDES Stormwater 
Program.   

Sub-Committees and Ad-hoc Working Groups 

Sub-Committees and ad-hoc working groups provide for the continued development of the 
program in a specified area of program responsibility and oversight.  The groups currently 
active include the following: 

 LIP/PEA Sub-Committee 

Purpose:  To provide oversight and technical direction to the management of core 
DAMP/Local Implementation Plan (LIP) programs (Bi-monthly meeting schedule). 

 Public Education Sub-Committee 

Purpose: To provide regional consistency and oversight for the stormwater public 
education program efforts (Monthly meeting schedule).  The sub-committee directs 
development and dissemination of all education and outreach materials. 

 Inspection  Sub-Committee  

Purpose: To provide a forum for the coordination, investigation, enforcement and 
training aspects of the existing development inspection program and Illegal 
Discharges/Illicit Connections (ID/IC) programs (Bi-monthly meeting schedule).  
Recent products include the Investigative Guidance Manual and self-audit checklist 

 Water Quality Sub-Committee  
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Purpose: To provide oversight and technical input for the revision of the water quality 
monitoring programs, ongoing water quality data evaluation, and special water quality 
investigations and BMP effectiveness studies (Quarterly meeting schedule).   

 Ad-Hoc Group – Wastewater Disposal 

Purpose: To develop a list of BMPs for the disposal of washwater/wastewater generated 
by mobile businesses.  The Group was convened specifically to address wastewater 
disposal issues and worked cooperatively with the sewering agencies to produce best 
practice guidance (BMP Fact Sheet IC24). 

 Watershed Action Plan Sub-Committees  

Six Watershed Action Committees (Laguna Coastal streams, Aliso Creek, Dana Point 
Coastal Streams, San Juan Creek, San Clemente Coastal Streams, and San Mateo Creek) 
were established and have met bi-annually since their inception. 

Task Forces 

Periodically task forces are formed to address specific issues relevant to the Permittees and 
community.  These tasks forces are characterized by external participation.  The following task 
forces are currently in existence: 

 Trash and Debris Task Force  

Purpose:  To foster and sustain partnership approaches to dealing with trash and debris 
in stormwater and urban runoff with the goal of ensuring that such materials do not 
become the basis for a formal designation of coastal beneficial use impairment (quarterly 
meeting schedule).   Recent products include a strategic assessment of Orange County’s 
trash and debris control efforts.  

 Legal/Regulatory Authority Task Force 

Purpose: To review the legal authorities that the Permittees have in complying with the 
permit requirements and recommend changes as needed and to track stormwater 
related litigation that may affect the Orange County Stormwater Program (quarterly 
meeting schedule). 

 Water Use Efficiency Task Force 

Purpose:  To study and support a comprehensive effort to curb urban runoff through 
efficient water usage in Orange County (Quarterly meeting schedule). 

2.2.2 Agreement for Program Implementation  
The agreement underpinning County and city cooperation is the NPDES Stormwater Permit 
Implementation Agreement (subsequently referred to as the Implementation Agreement) which 
establishes the responsibilities of the Permittees with respect to compliance with the Third Term 
Permits issued by the Regional Boards.  The Implementation Agreement also establishes a 
funding mechanism for the shared costs of the Orange County NPDES Stormwater Program 
based on each municipality's area and resident population and includes a provision that allows 
newly incorporated cities to become additional parties to the Implementation Agreement.   
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The Implementation Agreement, originally entered into in December of 1990, was amended in 
October of 1993 to include two additional Permittees (Laguna Hills and Lake Forest) and 
formally established the TAC.  The Implementation Agreement was amended again, effective 
June 25, 2002, to include three additional Permittees (Aliso Viejo, Laguna Woods and Rancho 
Santa Margarita) and to incorporate modifications to the management structure and cost-
sharing formulas.  The final, executed Implementation Agreement with the signature pages is 
included in Exhibit 2.II. 

2.2.3 NPDES Permit Responsibilities 
The responsibilities of the Principal Permittee and Permittees are defined within the 
Implementation Agreement, the Third Term Permits, or as otherwise identified within separate 
funding agreements.   

Principal Permittee 
The role of the Principal Permittee is the same as the other Permittees with the addition of 
certain overall programmatic and management responsibilities.  However, the Principal 
Permittee has no regulatory authority over the Permittees.  The primary responsibilities are:  

 Initiating, developing and coordinating any area-wide programs and activities necessary 
to comply with the Third Term Permits;  

 Developing and implementing mechanisms, performance standards, etc., to promote 
uniform and consistent implementation of BMPs among the Permittees; 

 Monitoring the implementation of the plans and programs required by the Permit and 
determining their effectiveness in protecting beneficial uses; 

 Providing administrative and technical support and informing the Permittees and the 
TAC of the progress of other pertinent municipal programs, pilot projects, research 
studies, etc.; 

 Representing the Orange County NDPES Stormwater Program before appropriate 
agencies;  

 Developing and executing inter-governmental agreements necessary for program 
implementation; 

 Conducting chemical and biological water quality monitoring; 

 Cooperating in watershed management programs and regional and/or statewide 
monitoring;  

 Developing standardized formats for all reports; 

 Preparing and submitting unified reports, plans and programs as required by the Fourth 
Term Permits including the unified Annual Progress Report, Program Effectiveness 
Assessment; 

 Developing budgets and unified fiscal analyses and reports; and 

 Coordinating the program with affected local government agencies. 
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Permittees 
Each Permittee is responsible for implementing the NPDES Stormwater Program within its 
jurisdiction.  The main responsibilities of each Permittee include: 

 Reviewing, approving and commenting on budgets, plans, strategies, management 
programs and monitoring programs developed by the Principal Permittee or any sub-
committee; 

 Implementing the various stormwater management programs as outlined in the Third 
Term Permits and 2006 DAMP, including LIP and watershed chapters, within its 
jurisdiction; 

 Establishing and maintaining adequate legal authority; 

 Coordinating among internal departments and agencies, as appropriate, to facilitate the 
implementation of the Permit and the DAMP/LIP; 

 Responding to/or arranging for response to emergency situations, such as accidental 
spills, leaks, illegal discharges/illicit connections, etc., to prevent or reduce the discharge 
of pollutants to the municipal storm drain systems and waters of the U.S. within its 
jurisdiction; 

 Conducting inspections of and performing maintenance on the infrastructure within its 
jurisdiction; 

 Taking appropriate enforcement actions as necessary within its jurisdiction to ensure 
compliance with applicable ordinances; 

 Conducting and coordinating any surveys and source identification studies necessary to 
identify pollutant sources and drainage areas; 

 Participating in the General Permittee Committee meetings and any sub-committee 
meetings as necessary; and 

 Preparing and submitting all reports or requests of information to the Principal 
Permittee in a timely fashion. 

2.2.4 NPDES Permit Reporting Requirements 
The Fourth Term Permits will require the preparation of an Annual Progress Report for 
submittal to the Regional Boards and United States Environmental Protection Agency (USEPA) 
Region IX no later than November 15 of each year (it should be noted that the San Diego 
Regional Board administratively approved a Permittee request to modify the Annual Progress 
Report due date in the Third Term Permit from November 9 to November 15).  

The Annual Progress Report is now an integral component of the Program Effectiveness 
Assessment in Appendix C and includes: 

 Jurisdictional assessments completed individually by each Permittee  

 Watershed assessments based on the watershed chapters with reporting commencing 
with the 2003-04 Annual Progress Report. 
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 Countywide assessment through a Unified Annual Progress Report 

In addition to the Annual Progress Reports, the required submittals may also include any other 
requirements specified by the Regional Boards pursuant to permit conditions, California Water 
Code Section 13225 and 13267, or other regulatory provisions. 

2.2.5 Fiscal Analysis 
The Principal Permittee is responsible for preparing draft annual budgets for shared program 
costs, to be approved by the Permittees.  In addition, the Principal Permittee is responsible for 
tracking shared program cost expenditures and preparing financial reports that are distributed 
to the Permittees.   

The total cost to each Permittee for the area-wide stormwater program is the sum of shared 
costs plus individual costs.  

Total Cost to Permittee = Shared Costs + Individual Costs 

Shared Costs 
Shared costs are those that fund activities performed by the Principal Permittee, under the 
stormwater program's Implementation Agreement.  Each municipality's contribution to the 
shared costs is determined by a formula established in the Implementation Agreement, based 
on the population and land area of each jurisdiction.   

The program management activities handled by the Principal Permittee include development of 
model compliance program, elements, development and execution of intergovernmental 
agreements, representation of the Permittees at meetings with other organizations, preparation 
of compliance reports, budgets and other program documentation, representation of the 
program before appropriate agencies such as the Regional Boards and the State Water 
Resources Control Board, procurement and subsequent coordination of consultant studies and 
coordination with Permittees representatives. 

Individual Costs 
Individual costs are those incurred by each Permittee through implementation of its LIP.  These 
BMPs include a wide range of activities, such as street sweeping, litter control and emergency 
spill response, facility inspection; drain inlet/catch basin stenciling and dissemination of public 
education materials. 

The individual costs are comprised of capital and operation and maintenance costs: 

 Capital Costs – refers to expenditures for land, large equipment, and structures;  

 Operation and Maintenance Costs - refer to normal costs of operation including the cost 
of keeping equipment and facilities in working order.   

The sum of the capital and operation and maintenance costs is the total cost that each Permittee 
has incurred individually to meet the requirements of the Third Term Permits through the 
implementation of its LIP.   
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2.2.6 Program Representation  
The Principal Permittee represents the Permittees on the California Stormwater Quality 
Association, the Stormwater Research Program of the Water Environment Research Foundation, 
and other stormwater forums.  Information on the activities of these organizations is provided 
to the Permittees on a regular basis.  

2.2.7 Coordination with Other Agencies 
Successful implementation of the Orange County NPDES Stormwater Program requires 
cooperation and coordination with other public agencies or organizations within and adjacent 
to Orange County that have programs or activities that have an impact on stormwater.  

Southern California Counties 
During the Third Term Permit period, significant examples of such an approach were a greater 
level of participation in regional monitoring and research programs coordinated by SCCWRP, 
and the joint participation with Riverside and San Bernardino Counties in the Santa Ana 
Stormwater Quality Standards Study being undertaken through SAWPA  These examples 
represented a collective opportunity for the County to cooperatively participate in an integrated 
watershed monitoring program and development of appropriate stormwater quality standards 
and cost-effective means of achieving water quality goals and meet a common permit objective.  

This coordination on monitoring has further developed into a region-wide monitoring and 
research cooperative program with the neighboring counties, SCCWRP and the three Regional 
Boards.  This coordination has resulted in several ongoing and planned cooperative projects. 

California Department of Transportation (Caltrans)  Richard had a ? next to this 
The Principal Permittee has actively coordinated with Caltrans through respective attendance at 
NPDES meetings.  This joint participation has allowed for the sharing of information and 
resources and has provided for a greater understanding of the respective programs and 
challenges. 

Phase II Agencies  
The Permittees anticipate that there may be additional opportunities for cooperative efforts with 
other stormwater dischargers that may be permitted separately under Phase II of the federal 
stormwater regulations.  These dischargers include federal and state lands, including, but not 
limited to military bases, national forest, hospitals, colleges and universities; and highways; 
utilities and special districts; and Native American tribal lands.  

Orange County Agencies 
Coordination with other county agencies has and continues to occur on many levels. The 
following are some examples (see later DAMP sections for more information.) 

 Coordination on common public education messages. For example, joint public 
education flyers have been coordinated with Orange County Sanitation District for 
sewer spills and food facilities and with Orange County Integrated Waste Management 
on a brochure for household hazardous waste. 
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 Coordination on public outreach events. For example, municipal agencies participate 

together at the Orange County Fair and the Children’s Water Festival. 

 Coordination on school outreach programs. For example, after school programs have 
been developed in conjunction with the Department of Education to provide stormwater 
education materials. 

 Coordination on preventing sanitary sewer overflows. For example, the Tustin Area 
Spill Control demonstration project has been coordinated with the Orange County 
Sanitation District.  
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3.0 PLAN IMPROVEMENT AND WATERSHED PLANNING  

3.1 Introduction 
Program management of various water quality improvement programs within Orange County 
under the NPDES program occurs at two distinct levels: (1) activities conducted by the 
Permittees individually through implementing jurisdictional programs in their LIPs based on 
the model programs in the DAMP; and (2) activities conducted by the Permittees and others 
collectively to address specific water quality issues on a watershed scale.  Since the program 
inception in the early 1990’s, the Permittees to the Orange County Stormwater Program have 
been embarked on this two-tiered comprehensive approach to stormwater management which 
includes a water quality planning process, referred to throughout the DAMP.  This planning 
process includes a systematic and detailed evaluation of the impacts of urban stormwater 
discharges on receiving waters to determine or validate that actual impairments exist that may 
warrant corrective action. 

The DAMP sets forth this iterative approach for urban stormwater management at both of these 
levels: 

 For the LIP programs, the DAMP establishes and periodically refines a baseline set of 
BMPs that are applicable to all areas and that are proven and cost-effective; 

 For the Watershed based programs, the DAMP lays out a process for: 

o Focusing on solving water quality problems in receiving waters; 

o Prioritizing waterbodies for additional action, with those listed as impaired having a 
higher priority; and 

o Promoting a watershed-level approach and implementing enhanced BMPs on both 
an individual and collaborative basis to address watershed constituents of concern. 
This watershed-level planning approach is being further defined and described in 
detail in the Watershed Action Plans that identify enhanced BMPs to address specific 
watershed issues. 

This Section, together with information collected through the Water Quality Monitoring 
Program, provides the foundation and underlying support to the program on both of these 
levels as illustrated in Figure 3-1.  This approach has been gradually evolving through the first 
three Permit terms.  Under the first term, the Permittees developed an inventory and basic 
understanding of their municipal storm drain systems and initiated implementation of a 
number of baseline BMPs on a county-wide basis.  Under the Second and Third Term Permits 
the Permittees enhanced the existing program elements and baseline BMPs and developed 
additional ones; and updated the DAMP with the latest version completed in 2003.  At the same 
time that the Permittees were refining and expanding implementation of baseline BMPs, they 
embarked on additional monitoring, and began looking more closely at watershed-specific 
issues, pollutants of concern, and priorities.  It became apparent that implementation of baseline 
BMPs only, while important for significantly reducing pollutants and complying with NPDES 
permits, would not address all watershed priorities or necessarily assure that specific water 
quality impairments resulting from urban runoff impacts would be fully addressed.   
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Figure 3-1 Program Approach 
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Under the Third Term Permits, the County initiated detailed Watershed Planning efforts for the 
major watersheds within the County, beginning with the San Diego Regional Water Quality 
Control Board region in the southern portion of the County.  As these efforts are completed for 
a specific watershed, they are being incorporated into Appendix D of the DAMP.  As of June 
2006, the following Watershed Action Plans have been completed or are in progress: 

 Laguna Coastal Streams 

 Aliso Creek 

 Dana Point Coastal Streams 

 San Juan Creek 

 San Clemente Coastal Streams 

 San Mateo Creek 

 Newport Bay (in progress) 

This systematic approach utilizes information obtained from the countywide baseline water 
quality monitoring program (Section 11.0) and from the additional water quality planning 
initiatives that have been or are currently being conducted in a number of the watersheds to 
determine those with beneficial use impairments, potentially attributable to urban stormwater.  
Once a water quality problem is identified, additional or new Best Management Practices 
(BMPs) are evaluated for implementation to determine their effectiveness and applicability.   
Since the field of stormwater management is a dynamic one, it is necessary for the Permittees to 
continue this systematic and iterative process of revising, adding or deleting BMPs as necessary 
in order to maintain a successful and responsive program. 

3.2 Regulatory Requirements 
Federal regulations (40 CFR 122.26 (d)(2)(iv)) require that drainage area management plans 
include "a comprehensive planning process....to reduce the discharge of pollutants to the 
maximum extent practicable using management practices, control techniques and system, 
design and engineering methods, and such other provisions which are appropriate." 

The regulations further state that "proposed programs may impose controls on a systemwide 
basis, a watershed basis, a jurisdiction basis, or on individual outfalls" and "shall describe 
priorities for implementing controls."  

The regulations thus require the development, implementation and prioritization of BMPs to 
control the discharge of pollutants from municipal storm drains into waters of the United 
States. The vehicle for this BMP implementation is the DAMP, which includes new BMPs and 
modifications to existing BMPs and other stormwater management program elements to 
address stormwater runoff from industrial, commercial, and residential areas to reduce the 
discharge of pollutants from municipal storm drains to the MEP.  

The Plan Improvement Program was developed as a model for fulfilling the requirements of: 

 Section XVI of the Santa Ana Regional Water Quality Control Board (RWQCB) 
Municipal NPDES Stormwater permit, Order No. R8-2002-0010; 

 
Proposed 2007 Orange Co Drainage Area Management Plan 3-3 July 21, 2006 
Plan Improvement and Watershed Planning 

0000131



SECTION 3, PLAN IMPROVEMENT AND WATERSHED PLANNING 
 

 Section J of the San Diego RWQCB Municipal NPDES Stormwater permit, Order No. R9-
2002-0001. 

While the permits describe in detail a programmatic approach to implementation of stormwater 
management, they contain a provision that discharges from the MS4s shall not cause or 
contribute to exceedances of receiving water quality standards (designated beneficial uses and 
water quality objectives) for surface waters or groundwaters.  The permits presume that the 
DAMP and its components are designed to achieve compliance with receiving water limitations 
through an iterative process and the application of increasingly more effective BMPs. 

If there is evidence that the permittees continue to cause or contribute to an exceedance of water 
quality standards, notwithstanding implementation of the DAMP the permittees shall promptly 
notify and submit a report to the Executive Officer of the Regional Board that describes BMPs 
that are currently being implemented and additional BMPs that will be implemented to prevent 
or reduce any pollutants that are causing or contributing to the exceedance of water quality 
standards. Once approved, the Permittees will implement the revised DAMP and monitoring 
program in accordance with the approved schedule. 

3.3 Plan Evolution 

3.3.1   Approach to Plan Development and Improvement 
As noted above, the BMPs fall into two general categories:  

 The “baseline BMPs” addressed in the DAMP include establishing adequate legal 
authority to control pollutant discharges (Section 4.0), implementing BMPs as part of 
routine municipal activities (Section 5.0), conducting an effective public and business 
education program (Section 6.0), implementing routine non-structural and structural 
BMPs in new developments and significant re-developments (Section 7.0), implementing 
structural and non-structural on-site BMPs for construction projects (Section 8.0), 
implementing BMPs for existing development (Section 9.0) and identifying and 
eliminating  illegal discharges/illicit connections (Section 10.0).  In general, these BMPs 
are implemented to the extent applicable throughout the County under all Permittees’ 
Local Implementation Plans.   

  The pollutant-specific watershed-based programs include enhanced BMPs such as 
structural BMPs identified through the water quality planning process and site specific 
or regional/watershed Treatment Control BMPs for new developments necessary 
pursuant to Section 7.0 of the DAMP.  Water quality problems will be identified through 
the countywide water quality monitoring program and other water quality assessments.   

The formation of special task groups or continued participation of individuals in the process is 
vital to the long-term viability of the water quality improvement process (and by extension, 
watershed management) in Watershed Committees. Consideration of protection of 
environmental resources, and not only water quality issues, needs to be constantly integrated 
into this process. The interdependency of many resources requires that public understanding of 
potential issues related to single-purpose projects must be sought and integrated into the 
planning process. 
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It is expected that one of the functions of the management group will be the continued 
education of the participants and general public on the progress of water quality improvement 
efforts.  

The approach taken to develop the Watershed Chapter recognizes that each Permittee’s LIP and 
this Watershed Chapter represent the principal planning documents for two separate but 
nonetheless similar and highly interdependent water quality planning processes targeting the 
control of pollutants in urban runoff. These iterative processes can be represented in each case 
as shown Figure 3-2 and described in Table 3-1. 

Figure 3-2 Water Quality Planning Process 
 
 

Geographic Area 

 
 
 
 
 
 
 
 
 
 

 Planning Process 

Assess 

Implement 

Monitor Plan Framework 

 
 

 
Based upon the annual watershed assessment, the Watershed Permittees and other 
participating jurisdictions will work together to address the priority water quality issues 
identified through this watershed planning process. It is anticipated that water quality issues 
that are determined to be specific to a jurisdiction would be referred to that jurisdiction and 
thereafter be addressed as a jurisdictional program initiative through the LIP. Alternatively, the 
issue may originate from multiple jurisdictions within the watershed. In this instance, the 
problem would be addressed as a watershed cooperative effort.  

Updates to this program will be the subject of annual reporting which will include a water 
quality assessment and revisions to the listed water quality improvement initiatives.  
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Table 3-1 Watershed Management Processes 
 Local Implementation Plan Watershed Chapter 

 
Geographic Area Covered by 
Plan 

 
Defined by political (city/county) 
boundaries 

 
Defined by hydrologic boundaries 

 
Planning Process 

 
Focused on reducing discharges 
of pollutants in urban runoff and 
stormwater pollution on a uniform 
countywide basis. Directed by 
DAMP/LIP in conformance with 
NPDES permits requirements. 

 
Focused on improving local 
receiving water quality where it is 
adversely impacted by urban 
runoff and stormwater pollution.  
Directed by NPDES permit 
requirements and 303(d) 
list/TMDLs. 

 
Framework 

 
Directed by Orange County 
Stormwater Program committee 
structure and Regional Board 
review. Public consultation 
principally through California 
Environmental Quality Act 
(CEQA) process/Regional Board 
review. 

 
Directed by municipal and public 
agency stakeholders. 
Characterized by public 
participation. 

 
Assessment 

 
Based on information from 
countywide municipal and 
regional cooperative 
investigations of stormwater and 
receiving water quality and are 
undertaken on an annual and 5 
year basis. 

 
Based on information from 
watershed specific investigations 
and are undertaken on an annual 
basis. 

 
Planning 

 
Broad based approach with 
emphasis on well established 
pollution prevention and source 
control measures. 

 
Pollutant specific approach with 
emphasis on treatment controls 
and consideration of innovative 
regional solutions. 

 
Implementation 

 
Individually by the Watershed 
Permittees. 

 
Individually and collaboratively by 
Watershed Permittees and other 
agencies. 

 
Monitoring 

 
Considers pollutant load 
reduction. 

 
Considers beneficial use 
attainment. 
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The watershed planning process can form the basis for an administrative system, resource 
allocations, a communication mechanism with residents and community groups, and ultimately 
a means for tracking and measuring BMP implementation and effectiveness.  By focusing on 
watersheds as the planning unit, the watershed becomes the geographic and administrative unit 
for a wide range of program activities and community involvement that can result in cost 
effective and measurable results.  These include activities conducted by the Watershed 
Permittees while implementing their jurisdictional programs and activities conducted by the 
Watershed Permittees and others collectively to address issues on a watershed scale.  The 
programs range from NPDES coordination to the establishment of a long-term Watershed 
Management Framework, which varies in structure by watershed.   

The development of a forward thinking, cost-conscious watershed implementation plan 
requires that several factors associated with existing and possible future management practices 
be evaluated and prioritized.  These factors range from 
cost and efficiency to location and source types, all of 
which should be evaluated at several different scales.  
Scale plays an important role in watershed 
management.  It is associated with characterizing 
sources and their impacts to receiving waters, 
determining the types and locations of appropriate 
management practices, and the effectiveness of these 
practices on improving water quality.  The need to 
address and understand how to bridge various scales 
has been an ongoing issue in the community of 
watershed management professionals (e.g., planners, 
scientists, engineers).  How to address multiple scales 
in a meaningful way typically requires the 
development of assessment tools at multiple scales 
because the monitoring and/or modeling of thousands 
of BMPs is not necessarily cost effective or useful.  The 
assessment tools should provide a means for balancing 
cost effectiveness, management practice efficiency, and 
ongoing assessment and adjustment needs at both regional and site scales.   

Benefits of Watershed Management 
• Locally driven needs, goals, and 

objectives 
• Locally run and designed 
• Consistency with federal and state 

programs 
• Economies from streamlined 

analysis and implementation 
procedures  

• Opportunity for flexibility in the 
development of management 
alternatives 

• Decision-making based on 
environmental and local 
considerations 

• Effective Capital Improvement 
Program planning and budgeting 

The broadest scale considered in watershed planning is the watershed or basin scale.  As an 
example, in the Newport Bay watershed, this scale would encompass a 154 square mile area 
(see the first box in Figure 3-3). This level of planning provides an accounting of existing and 
potential source controls in the watershed and an understanding of their basin-wide 
effectiveness.  Evaluating BMPs at a watershed scale also takes into account the variety of 
activities contributing to pollution, often including both rural and urban land uses.  
Comprehensively addressing all of these sources may require many BMPs that work in tandem 
and are evaluated together since the overall effectiveness may be greater than the sum of the 
individual practices.  

Evaluations of BMP effectiveness can also be concentrated on a smaller geographic area, such as 
a subwatershed.  A subwatershed scale focuses BMP implementation on a limited set of “like” 
source types and pollutants. For example, the coastal zone or coastal subwatersheds may focus 
on bacteria sources (including birds) and select a subset of BMPs that could be applied in  

 
Proposed 2007 Orange Co Drainage Area Management Plan 3-7 July 21, 2006 
Plan Improvement and Watershed Planning 

0000135



SECTION 3, PLAN IMPROVEMENT AND WATERSHED PLANNING 
 

coastal areas where available space may be limited. This assessment scale provides a better 
understanding of cause and effect relationships than the watershed scale although it requires 
more specific information on sources and controls.   

Figure 3-3 Representation of Scale 
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However, the more specific information provides a better foundation for defining a site’s 
characteristics and using the characteristics to define other similar subwatersheds in the region.  
Again, as an example, in the Newport Bay Watershed, the Santa Ana-Delhi Channel represents 
a sample subwatershed (see the yellow box in Figure 3-3). 

The most detailed scale is represented by a community or parcel and can be evaluated in much 
greater depth (see the blue box in Figure 3-3).  For instance, detailed analyses or modeling can 
be performed to evaluate the impact(s) of individual BMPs (or a train of BMPs).  These results 
can be used to estimate water quality improvements at similar locations or extrapolated to 
estimate impacts in a larger area with similar characteristics.  For larger areas, rather than just 
extrapolating results, modeling may be helpful to ensure that the physical and chemical 
processes present in the watershed are appropriately represented and evaluated. 

In practice, watershed planning efforts should consider the watershed, subwatershed, and 
parcel scales.  Each scale provides meaningful information that can be scaled up or down to 
provide the basis for planning decisions and determining effectiveness of existing and/or 
planned BMPs.  In addition, the impact of BMPs should be assessed to determine the 
effectiveness of both individual BMPs and the overall implementation plan (this is especially 
important for watersheds with TMDLs and approved implementation plans).  

3.3.2 Methodology for Examining BMP Retrofit Opportunities 
Watersheds determined to require additional BMPs have been surveyed for potential 
retrofitting. Where retrofitting opportunities are not found, new structural BMPs will be 
considered, consistent with the principles of MEP standard.  Existing flood control, retarding, 
sediment control, water conservation, recreation, habitat, and greenbelt facilities will continue 
to be evaluated in terms of their potential for modification to provide water quality benefits.  

To supplement these earlier efforts, a countywide evaluation was initiated in 2003 to identify 
opportunities within the existing storm drain infrastructure for configuring/reconfiguring 
storm drains or channel segments in order to improve water quality and maintain the 
designated beneficial uses.  This effort is discussed further in the following section.   

3.3.3 BMP Selection and Implementation 
Current BMPs 
The Permittees have historically conducted activities that provide ancillary water quality 
benefits (street sweeping, catch basin cleaning etc.).   The DAMP and the Third Term permits 
continued to recognize the importance of continuing the BMPs that have been initiated and 
included new commitments to enhance these current countywide efforts.  In many instances 
changes have been included to further improve their effectiveness over the Third Permit Term 
and to increase the Permittee commitment to their implementation. 

New BMPs 
Although the DAMP provides for the implementation of a successful Orange County NPDES 
Stormwater Program through the BMPs that have already been developed and implemented, 
the Permittees recognize that the field of stormwater management is highly dynamic and that 
the BMPs were identified within the 2003 DAMP have continued to be implemented and 
evaluated.  In some cases BMPs have been or may in the future need to be revised, deleted or 
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added to in order for the program to remain successful.  In addition, water quality degradation 
caused by urban stormwater discharges that is identified either through the water quality 
monitoring program or the water quality planning process may elevate the need for additional 
or new BMPs to be implemented in order to effectively address the problem.  

New candidate BMPs can be prevention or removal oriented and can be considered either for 
updating baseline BMPs or for incorporation as watershed-based BMPs.  New BMPs are 
generally identified from one or more of the following: 

 A review of technical literature (such as the ASCE/EPA database); 

 A review of existing control programs; 

 Demonstration or research projects;  

 Input from consulting firms and municipalities already involved in new BMP 
implementation; or 

 Other sources. 

New structural BMPs, chosen for broad implementation, should be selected from candidate 
BMPs that have been field-tested and evaluated as to their pollutant removal efficiency and cost 
effectiveness.  They should also be planned and located to maximize their cost-effectiveness. 

Assessment of BMP Effectiveness 
Methodologies for assessing the performance of BMP effectiveness can include conventional 
monitoring (such as water quality monitoring) and non-conventional monitoring.  

Conventional monitoring, while theoretically providing a more direct indication of actual BMP 
performance is very challenging for a number of reasons.  Water quality monitoring is costly, 
particularly given the highly variable nature of stormwater runoff, and targeted on a limited 
number of BMPs.   Furthermore, not all BMPs are readily evaluated through water quality 
monitoring.  Therefore, an accurate, quantifiable assessment of the cumulative effectiveness of 
current BMPs is difficult for a variety of reasons, including: 

 Non-structural BMPs began to be implemented prior to the first municipal stormwater 
permit requirements, meaning no “baseline” monitoring data representative of 
“pre-BMP” conditions can be identified; 

 The BMPs identified in the 2003 DAMP are being implemented incrementally on a 
countywide basis.  Since, to date, no watershed has been uniquely subject to a single 
BMP, the influence of an individual BMP upon the overall surface water quality cannot 
yet be readily determined; 

 There is considerable variability in water quality data that complicates any statistical 
correlation of the data with storm frequency, storm length and intensity, land use, or 
land management practices.  This is even more compounded by storm seasons in recent 
years that have varied much in their intensity, duration and volume;  

 Many of the BMPs identified in the 2003 DAMP are implemented to address the issues 
associated with a specific land use.  However, since the land uses are extremely varied 
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within the watersheds, it has not proven possible to characterize the effects of those 
specific BMPs; and 

 Factors other than chemical water quality may be more directly responsible for 
impairment of beneficial uses, yet all these factors combine in their effects and are 
difficult to separate one from another. 

A method for evaluating overall stormwater program effectiveness on both a programmatic and 
BMP level has been under development for the California Stormwater Quality Association and 
can be considered for incorporation into the Orange County Program.  The concept approach, 
illustrated in Figure 3-4, provides a hierarchy of potential outcomes that can be evaluated 
ranging from programmatic permit compliance assessment to demonstrated changes in 
receiving water quality. 

Figure 3-4 Concept Approach for Program Evaluation (From CASQA, 2005) 

 

 

While assessing the cumulative effect of BMPs employed countywide on the water quality of 
receiving waterbodies may take a number of years, there are a number of programs that are 
currently contributing to the assessment of individual project BMP performance.  The 
Permittees have conducted several studies discussed below to evaluate and assess BMP 
performance and efficiency. 

 Trash and Debris BMP Evaluation -The objectives of the study were to review 
characterization information on trash and debris in Orange County and to identify 
candidate structural BMPs.  The study concluded that site characteristics may be the 
principal determinants of BMP selection.  During the reporting period the findings of 
this study were developed into a BMP selection guide for retrofit applications to modify 
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an existing facility to provide a water quality (trash/debris removal) function.  This 
guide will be finalized in 2006-07 and incorporated into DAMP Appendix E.  

 Erosion Control BMP Effectiveness Study - The study was conducted during the current 
permit period to evaluate selected erosion with the goal of providing information on (1) 
the effect of time and weathering on product condition; (2) the frequency a product must 
be applied to be effective; (3) the maximum slope on which a product will perform 
effectively; and (4) how product performance is affected by soil types.  The study 
comprised an evaluation of two types of hydraulic mulch (paper and wood based), two 
types of polyacrylimide (low and high molecular weights), and wood mulch (without a 
binding agent).  The findings of the evaluation will be reported in the 2005-06 Unified 
Report and incorporated into DAMP Appendix E. 

BMP Effectiveness and Applicability for Orange County - This study was 
commissioned to review existing information on available structural BMPs and to 
organize and present specific information to facilitate the selection, siting, design, 
construction and maintenance of the most appropriate and cost-effective BMPs for a 
particular site in Orange County.  The study recommended consideration be given to 
using extended detention basins, vegetated swales, vegetated buffer strips, bioretention, 
sand and organic filters, infiltration basins and infiltration trenches.  In 2005, the study 
report was updated to include the flow reduction BMPs developed under the auspices of 
the Nitrogen and Selenium Management Program. 

BMP Retrofit Opportunities Study - In 1997-98, the feasibility of incorporating BMP 
retrofits to optimize beneficial use attainment began to be addressed in the context of  
the long-term water quality planning initiatives being conducted within Orange  
County, a number of which are in cooperation with the Army Corps of Engineers.  To 
supplement these earlier efforts, during 2003-04, a countywide evaluation was initiated 
to identify opportunities within the existing storm drain infrastructure for 
configuring/reconfiguring storm drains or channel segments in order to improve the 
water quality and maintain the designated beneficial uses (see DAMP Appendix E).  
This effort was continued in 2005-05 with further use of the GIS-based model.  

Tustin Area Spill Control (TASC) Demonstration Project - To address the various 
regulatory, technical and coordination issues associated with preventing and planning 
for sanitary sewer overflows (SSOs), the County and OCSD initiated a pilot project titled 
Tustin Area Spill Control (TASC) Demonstration Project.  The project accomplished: 

o Development of SSO response procedures;  

o Completion of the Request for Proposal process for selecting primary and backup 
sewage spill response contractors for containment and recovery of sanitary sewer 
overflows; 

o Conducting SSO hands-on field response training; and  

o Development of a Memorandum of Understanding for delineating jurisdictional and 
financial responsibilities within the TASC project. 
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Assessment – Toward Better Assessment 
A number of important initiatives are being supported by the Permittees aimed at the 
development of assessment techniques and methodologies to support more informed and 
consistent decision making across Southern California.  Notable amongst these initiatives are 
the Regional Research Monitoring Program (Stormwater Monitoring Coalition) and the 
Development of the California Sustainable Watershed/Wetland Information Manager 
(CalSWIM) – prototype Database.   

Regional Research Monitoring Program (Stormwater Monitoring Coalition) - The goal of 
the Stormwater Monitoring Coalition is to identify region-specific research needs to better 
understand stormwater mechanisms and impacts, and to collectively sponsor the 
development of assessment techniques and methodologies that will enable more informed 
and consistent stormwater management decision-making across the region.   

The SMC has initiated several of the 15 research projects identified in the research agenda, 
including: Microbial Source Tracking Method Comparison, Development of Standardized 
Sampling and Analysis Protocols, Implementation of a Laboratory Intercalibration Program, 
Peak Flow Impact Assessment, and the Freshwater Stream Bioassessment Monitoring 
Program. 

Development of California Sustainable Watershed/Wetland Information Manager 
(CalSWIM) – Prototype Database - In response to a commitment to develop a prototype 
watershed database for cumulative impact assessment, the County of Orange as Principal 
Permittee has joined with the University of California, Irvine (UCI) in developing and 
implementing a prototype database called the California Sustainable Watershed/Wetland 
Information Manager (CalSWIM).  CalSWIM is a web-based expert system and database 
focused, initially, on Newport Bay and the Newport Bay watershed and can be viewed at 
www.calswim.org.  The technical objective of CalSWIM is to provide an interactive platform 
for coastal wetland and watershed managers, planners, and engineers to explore alternative 
wetland and watershed management strategies. 

The Permittees will continue to assess and evaluate the data from these and other studies in 
order to try and determine the overall effectiveness of the implementation of the BMPs on water 
quality within Orange County.  

3.3.4 Plan Revision 
This 2006 draft DAMP has been revised and updated from the 2003 DAMP and is being 
submitted in conjunction with the Report of Waste Discharge in as part of the Permit Renewal 
process in 2006-07.  The TAC will review, and submit to the Permittees for local approval, the 
updated DAMP.  The documents will then be submitted to the Regional Boards.   
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3.4 Funding of Structural Controls  

3.4.1 New Development BMPs 
Each developer will finance and implement the construction site controls specified in this plan 
and will institute the appropriate post-construction BMPs.  If an approved regional or 
watershed plan is in place that anticipates the new development, the developer may be required 
to contribute to the implementation of the regional or watershed structural BMPs.  This may be 
accomplished by establishing a water quality plan and funding program for each affected 
watershed (see Section 7.0 for more detail). 

3.4.2  Watershed Structural BMPs 
Financial requirements for the construction, operation and maintenance of watershed structural 
BMPs (water quality wetlands, biofiltration swales) will continue to be evaluated on a 
watershed scale on a case by case basis.  Appropriate financing programs will be proposed, 
including consideration of means to assure appropriate participation by land developers, 
project proponents, and any other local stakeholders. 

Those structural BMPs, which are retrofitted existing structures, will continue to be operated 
and maintained by the present owners for each new structure.  The planning process will 
include consideration and determination of maintenance responsibility for each new structure.  
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4.0 LEGAL AUTHORITY  

4.1 Introduction 
Permits issued by the Santa Ana and San Diego Regional Boards to the Permittees require the 
implementation of programs to address runoff from commercial, industrial, and residential 
areas to reduce the discharges of pollutants from the municipal storm drain system to the MEP.  
Central to these programs is the establishment, by each Permittee, of adequate legal authority to 
control the contribution of pollutants to the “Municipal Separate Storm Sewer System” or 
“MS4”. The regulatory requirements and Permittees legal authority are described below.  

4.2 Regulatory Requirements 
Federal regulations 40 CFR 122.26 (d)(2)(i); Section VI of the Santa Ana Regional Water Quality 
Control Board Municipal NPDES Stormwater permit, Order No. R8-2002-0010; and Section D of 
the San Diego RWQCB Municipal NPDES Stormwater permit, Order No. R9-2002-0001, requires 
municipal NPDES Stormwater Permit applicants to demonstrate that they have adequate legal 
authority to:  

 Control the contribution of pollutants to the municipal storm drain system by 
stormwater  discharges associated with industrial activity; 

 Prohibit illicit discharges to the municipal storm drain system; 

 Control the discharge to the MS4 of spills, dumping or disposal of materials other than 
stormwater; 

 Control through interagency agreements amongst the Permittees, the contribution of 
pollutants from one municipality into the common combined flood control and 
stormwater conveyance system managed by the Orange County Flood Control District; 

 Require compliance with conditions in ordinances, permits, contracts or orders; and 

 Carry out all inspection, surveillance and monitoring procedures necessary to determine 
compliance and noncompliance with permit conditions including the prohibition on 
illicit discharges to the municipal storm drain system.  

4.3 Authority to Control Pollutant Discharges 
Although adequate legal authority existed for most potential pollutant discharges at the 
inception of the Orange County NPDES Stormwater Program, the Permittees prepared a Model 
Water Quality Ordinance (Ordinance) to provide a more uniform countywide approach and to 
provide a legal underpinning to the entire Orange County NPDES Stormwater Program.  
Subsequently, by 1997, all of the Permittees had adopted largely similar versions of the Water 
Quality Ordinance and began to implement the corresponding Enforcement Consistency Guide 
(Exhibit 4.I) and provided certifications regarding this to the Regional Boards.  

Each Permittee has designated Authorized Inspector(s) responsible for enforcing the Ordinance.  
The Authorized Inspector is the person designated to investigate compliance with, detect 
violations of, and/or take actions pursuant to the Ordinance. 
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The detection, elimination, and enforcement activities undertaken by the Permittees are 
described further in Section 10.0.  In addition to prohibiting unpermitted discharges, the 
Ordinance also provides for requiring BMPs in new development and significant 
redevelopment (see Section 7.0).   

4.4 Program Effectiveness Assessment  
All ordinances will continue to be reviewed in order to determine if any modifications are 
necessary in order to comply with Permit requirements in accordance with the Program 
Effectiveness Assessment (PEA) as described in Appendix C of the DAMP.  The overall PEA 
serves as the foundation for the annual progress report that is submitted each year to the 
Principal Permittee and subsequently to the Regional Boards and serves as the basis for 
evaluating each municipality's individual municipal activity efforts. 

By completing the effectiveness assessment, the Permittees will each have a baseline by which 
they can compare subsequent evaluations and identify trends.  This information can then be 
used to determine where modifications within the program may be necessary and ensures that 
the iterative evaluation and improvement process is applied to the program component and 
used as an effective management tool. 
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5.0 MUNICIPAL ACTIVITIES 

5.1 Program Summary 

5.1.1 Program Overview 
Permittees own and operate public facilities and, as a consequence, perform municipal activities 
including pest management over a large portion of their respective jurisdictions, which may 
constitute up to 20% to 30% of the land area.  These activities represent both potential sources of 
pollutants (examples include public facilities landscape maintenance waste, materials resulting 
from street and road maintenance, litter and debris from solid waste collection activities, and 
petroleum hydrocarbons and metals resulting from equipment maintenance and repair; as well 
as activities to reduce pollutants generated by others (such as street sweeping and drain system 
cleaning).  Under their Local Implementation Programs, Permittees will continue to implement 
BMPs in conjunction with municipal activities that can significantly contribute to the control of 
urban stormwater pollution.  The DAMP provides Model Programs that Permittees use to 
formulate their local programs.  In order to manage these activities and monitor progress, the 
Permittees will document and evaluate such activities as part of a Continuous Improvement 
Process.  

Model programs are contained in the DAMP for both Municipal Activities and Integrated Pest 
Management as defined below: 

Model Municipal Activities Program - The Municipal Activities Program provides the 
framework and a process for conducting the following NPDES permit compliance activities at 
municipal fixed facilities, field programs and drainage facilities.   

Model Integrated Pest Management, Pesticides and Fertilizer Guidelines - The overall purpose 
of the Integrated Pest Management Program is to provide the permittees with general 
guidelines for the management activities associated with integrated pest management, pesticide 
and fertilizer applications.  If desired, the guidelines may also be used to develop a 
comprehensive Integrated Pest Management (IPM) Program. 

Performance Reporting of Existing BMPs - Performance indicators for certain existing BMPs 
have been tracked since the inception of the Program.  These BMPs are Street Sweeping, Solid 
Waste Collection, Catch Basin Stenciling, Drainage Facility Maintenance, Trash & Debris 
Control (formerly Litter Control), Household Hazardous Waste Collection, and Used Oil Grant 
Participation.  This is from the ROWD, see Richard’s comments. 

The objectives of these model programs are to provide the Permittees with:  

 A program framework for reducing the adverse impacts that municipal activities may 
have on water quality;  

 An iterative process by which they can effectively monitor and respond to problems as 
they are discovered; and 

 Methodologies to meet NPDES permit requirements.    
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The Model Program is intended to be implemented as described in Section A-5 of each 
Permittee’s Local Implementation Plan (LIP).  In developing its LIP, the Permittee may modify 
the Model Program in response to local conditions.  It is not the intent for this Model Program 
to restrict city or county governing bodies from imposing additional stormwater management 
requirements on their municipal activities, facilities, lessors and contracts. 

5.1.2 Program Commitments 
Although the Municipal Activities Program provides the framework and approach for 
complying with the NPDES permit requirements, the program is structured to assist the 
Permittees in the development of their LIPs (Appendix A-5).    

The major program commitments and the subsections in which they are described in detail 
include: 

 Maintain/update inventories of Fixed Facilities, Field Programs and Drainage Facilities 
that exist within the jurisdiction, including the watershed in which the facility is located, 
whether the facility/program activity is located adjacent to an ESA, the potential of the 
facility or activity to generate pollutants and whether the watershed is listed for any of 
the pollutants of concern generated by the facility or activity (5.2.1). 

 Prioritize fixed facilities, for the purposes of determining the frequency of inspections 
(high – annually, medium – bi-annually, low – once/permit term).  Field Programs and 
Drainage Facilities are all considered high priority and require annual inspections 
(5.2.2). 

 Perform maintenance at all Fixed Facilities, Field Activities and Drainage Facilities in 
accordance with Model Maintenance Procedures and as determined by inspections. 
These include common baseline procedures and Best Management Practices as well as 
optional enhanced BMPs if operational history, inspection findings, or other special 
situations warrant implementation (5.2.3). 

 Enforce the maintenance requirements through internal procedures and external 
contract language (5.2.4).  

 Apply Integrated Pest Management activities to the maximum extent possible (5.3). 

 Educate and train municipal staff as one of the keys to a successful stormwater program. 
To assist the responsible municipal and contract/lease staff in understanding the 
Municipal Activities Program Manual and the Model Maintenance Procedures, several 
different annual training sessions have been developed.  Each municipality should have 
the appropriate number and type of personnel at each of the training sessions (5.4). 

 Perform Environmental Performance Reports for Street Sweeping, Solid Waste 
Collection, Catch Basin Stenciling, Drainage Facility Maintenance, Trash & Debris 
Control (formerly Litter Control), Household Hazardous Waste Collection, and Used Oil 
Grant Participation BMPs annually and provide to the Principal Permittee and Water 
Board as part of the annual report (5. 5). 

Definitions associated with the programs are included in Section 5.6. 
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5.1.3 Regulatory Requirements 
Federal regulations require, as part of the DAMP, a description of municipal maintenance 
activities and schedules for structural controls, practices for operating and maintaining public 
streets, and programs to reduce to the maximum extent practicable (MEP) pollutants in 
discharges from Municipal Separate Storm Sewer Systems (MS4s) associated with the 
application of fertilizers, herbicides and pesticides.      

The Model Municipal Activities Program and the Model Integrated Pest Management, Pesticide 
and Fertilizer Guidelines were developed in order to fulfill the municipal activity commitments 
and requirements of: 

 Section XIV of the Santa Ana Regional Water Quality Control Board Municipal NPDES 
Stormwater permit, Order No. R8-2002-0010; and 

 Section F.3.a of the San Diego Regional Water Quality Control Board Municipal NPDES 
Stormwater permit, Order No. R9-2002-0001.  

5.2 Model Municipal Activities Program Details  
The use of programs as presented below promotes countywide consistency among the 
Permittees, which provides for uniform receiving water quality protection and program 
effectiveness assessment.  This section is structured to assist the Permittees with the 
development of jurisdictional implementation plans.  

Figure 5-1 represents the flow of the program with a brief description of each section.  
Information gathered for each section of the program supports subsequent sections.  The flow of 
the sections eliminates duplication and improves the efficiency of overall program efforts.  
Arrows represent the flow of information from each section.   
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Figure 5-1 – Model Program Structure  
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Section 5.2.1
Municipal Inventory  

 
Describes inventory procedures 
for municipal activities for later 

use with prioritization, inspection 
and reporting requirements. 

5.2.1 Municipal Inventories 
This section describes the procedures to generate and maintain comprehensive inventories of 
the following three elements that a city owns, operates, leases and/or contracts within its 
jurisdiction: 

 Fixed Facilities  

 Field Programs 

 Drainage Facilities 

The inventories serve as the basis for the prioritization, inspection, enforcement, and reporting 
elements of the program, and assist the municipalities in identifying which model procedures 
and strategies should be implemented in order to reduce the discharge of pollutants to the 
storm drain system.  Inventory procedures for Fixed Facilities and Field Programs are similar, 
and are therefore presented together in Section 5.2.1.1.  Inventory procedures for Drainage 
Facilities are presented in Section 5.2.1.2.  All municipalities should already have and be 
maintaining inventories of fixed facility and field programs.  Permittees should review their 
inventories on an annual basis and update the inventories as appropriate to add new facilities 
or activities that have been added during the past year and/or deleted facilities or activities that 
the municipality no longer owns or conducts using the procedures noted below. 
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5.2.1.1 Fixed Facility and Field Program Inventory Procedures 
TThe five steps involved in compiling the necessary inventory information on new facilities or 
updating the inventory information for previously listed Fixed Facilities and Field Programs 
includes: 

 Identify all Fixed Facilities that exist within the jurisdiction. 

 Identify the watershed where the Fixed Facilities/Field Programs are located. 

 Determine whether the Fixed Facilities/Field Programs are adjacent to or discharge into 
an Environmentally Sensitive Area. 

 Identify all activities with the potential to generate pollutants and identify all potential 
pollutants. 

 Determine if any discharges into 303(d) listed water bodies include associated 303(d) 
pollutants of concern. 

Details and references for each of these five steps are provided below: 

Step 1 - Fixed Facilities and Field Programs Type Identification 

The first step in the inventory process is to identify those Field Programs conducted by 
the municipality and those Fixed Facilities that are owned and operated or owned and 
leased by the municipality.  Once those are identified, baseline information about each 
Fixed Facility or Field Program needs to be entered into the inventory, including the 
name, address and type of facility or program. 

Each Fixed Facility and Field Program will be identified with a main and sub-category 
type within the inventory.  Table 5.1 below lists the main and sub-categories of Fixed 
Facilities that have the greatest potential for generating pollutants that may be 
discharged into receiving waters.  Table 5.2 below lists the main and sub-category Field 
Program types that have the greatest potential for discharging pollutants into receiving 
waters.  The list of Fixed Facilities must include those facilities owned by a city and 
leased to another party.  The list of Field Programs must include those that are 
contracted out by a city. 
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Table 5.1 Types of Municipal Fixed Facilities 

Main Facility Types Sub-Category Facility Types 

Active or Closed Municipal Landfills 

Publicly Owned Treatment Facilities 

Incinerators 

Solid Waste Transfer Facilities 

Land Application Sites 

Sites for Disposing and Treating Sewage Sludge 

Hazardous Waste Treatment, Disposal, and Recovery Facilities 

Municipal Waste Facilities 

Uncontrolled Sanitary Landfills 

Corporation Yards 

Maintenance Yards Corporation Yards 

Storage Yards for Materials 

Airfields (Landside Operations) 
Parks and Cemeteries 
Public Buildings (Police, Fire, Libraries, etc.) 
Stadiums 
Stables 
Boat/Shipping Yards 
Animal Shelters/Services 
Public Parking Facilities 
Fire Stations 

Other Municipal Owned and/or 
Operated Facilities 

Other Facilities Identified by the Municipality 

 
 

 

Table 5.2  Field Program Activities 

Main Field Program Types Sub-Category Types/Activities 

Fertilizer & Pesticide Management 
Mowing, Trimming, Weeding, and Planting 
Managing Landscape Waste 
Controlling Litter 
Erosion Control 
Controlling Illegal Dumping 
Bacteria Control 

Lake Management 

Monitoring 
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Table 5.2  Field Program Activities (continued) 

Main Field Program Types Sub-Category Types/Activities 

Mowing, Trimming, Weeding, and Planting 
Irrigation 
Fertilizer and Pesticide Management 
Managing Landscape Waste 

Landscape Maintenance 

Erosion Control 
Sweeping and Cleaning 
Street Repair and Maintenance Roads, Streets, and Highways 

Operations and Maintenance 
Bridge and Structure Maintenance 
Surface Cleaning 
Graffiti Cleaning 
Sidewalk Repair 
Controlling Litter 

Fountains, Plazas, and Sidewalk 
Maintenance and Cleaning 

Fountain Maintenance 
 
Solid Waste Collection 
Waste Reduction & Recycling 
Hazardous Waste Collection 

Solid Waste Handling 
 

Litter Control 
Water Line Maintenance 
Sanitary Sewer Maintenance Water and Sewer Utility O&M 
Spill/Leak/Overflow Control 
Emergency/Post-Emergency Fire Fighting Activities 
Fire Fighting Training Fire Department Activities 
Fire Station Activities 

 
 
Step 2 – Watershed Identification 

For each new or modified Fixed Facility and Field Program identified above, the 
watershed(s) in which the Fixed Facility or Field Program is located is determined and 
included in the inventory.  It should be noted that since most Field Programs are 
conducted throughout a Permittee’s jurisdiction, the inventory will likely reflect those 
watersheds in which the city is located and be the same for all types of field programs. 

Orange County contains thirteen watersheds, which are summarized in Table 5.3 and 
provided in maps available from the County.  It should also be noted that ocean sections 
along the shore of a watershed are still considered a part of that watershed. 
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Table 5.3 Orange County Watersheds 
Region Watershed Identifier 

San Gabriel/Coyote Creek A 
Anaheim Bay/Huntington Harbour B 
Santa Ana River C 
Newport Bay D 

Region 8 
Santa Ana 

Newport Coastal Streams  
Laguna Coastal Streams H 
Aliso Creek I 
Dana Point Coastal Streams J 
San Juan Creek K 
San Clemente Coastal Streams L 

Region 9 
San Diego 

San Mateo Creek M 

 

Step 3 - Environmentally Sensitive Area (ESA) Impacts 
The next step in updating the inventory is to determine if the Fixed Facilities may 
potentially impact a water body considered to be an ESA by determining if they are 
either: 

o Within or adjacent to, or 

o Discharge pollutants directly to an ESA. 

For the purposes of these procedures, the following terms are defined: 

Adjacent - located within 200 feet of the listed water body 

Discharging directly to - discharge from a drainage system that is composed entirely of 
flows from the subject facility or activity, i.e., discharge from an urban area that co-
mingles with downstream flows prior to an ESA is not subject to this requirement. 

An ESA exists if any of the following designations have been applied to the water body 
of concern: 

o Clean Water Act 303(d) listed impaired water body (current list approved on July 25, 
2003) 

o A TMDL exists for the waterbody 

o Areas designated as Areas of Special Biological Significance by the SWRCB in the 
Water Quality Control Plan for Ocean Waters of California (California Ocean Plan) 
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o Water bodies designated with the RARE beneficial use by the SWRCB in the Water 
Quality Control Plans for the Santa Ana River and San Diego Basins (Region 8 and 
Region 9 Basin Plans) 

o Water bodies located within areas designated under the California Department of 
Fish and Game’s Natural Community Conservation Planning (NCCP) Program as 
preserves or equivalent in subregional plans 
(http://www.dfg.ca.gov/nccp/status.htm) 

o Areas designated as Critical Aquatic Resources in the Orange County Drainage Area 
Management Plan (DAMP) 

o Any other equivalent Environmentally Sensitive Areas that contain water bodies that 
have been identified by the local jurisdiction to be of local concern 

TTable 5-4 below provides a summary of the 303(d) listed water bodies and associated 
pollutants of concern for Orange County. The maps in Exhibit 5-I may be used to assist 
in the identification and classification of Fixed Facilities and Field Programs in order to 
determine if they potentially impact an ESA.   
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Table 5.4 Summary of the 2002 303(d) List of Impaired Water Bodies for Orange County 

Pollutant 

Region Water Body 
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Buck Gully Creek X         
Huntington Beach State Park X         
Huntington Harbour  X        
Los Trancos Creek (Crystal Cove Creek) X         
Newport Bay, Lower   X  X     
Newport Bay, Upper (Ecological Reserve)    X  X     
Orange County Beaches       X   
San Diego Creek, Reach 1 X    X     
San Diego Creek, Reach 2   X   X    
Seal Beach X         
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8 
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Silverado Creek  X      X  
Aliso Creek (Mouth) X         
Aliso Creek (20 Miles) X   X  X    
Dana Point Harbor X  X       
Pacific Ocean Shoreline, Aliso Beach HSA X         
Pacific Ocean Shoreline, Dana Point HSA X         
Pacific Ocean Shoreline, Laguna Beach and San Joaquin Hills HSAs X         
Pacific Ocean Shoreline, Lowe San Juan HSA X         
Pacific Ocean Shoreline, San Clemente, San Mateo, and San Onofre HSAs X         
Prima Deshecha Creek    X     X 
San Juan Creek  X         
San Juan Creek (Mouth) X         
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Segunda Deshecha Creek    X     X 
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Step 4 - Potential Pollutant Generating Activities 

In addition to the identification of the main and sub-categories of new or modified Fixed 
Facility types and Field Programs as described above, the potential pollutant generating 
activities and/or potential pollutants for each Fixed Facility or Field Program will be 
identified and included in the inventory.  Table 5.5 lists municipal activities that may 
occur at each Fixed Facility and the potential pollutants that may be associated with 
those activities. 

The potential pollutant generating activities and/or potential pollutants for each Field 
Program will be identified and included in the inventory.  Table 5.6 lists municipal 
activities that may occur at each Field Program and the potential pollutants that may be 
associated with those activities.

Step 5 - Determination of Impaired Water Body Impacts 
In order to complete the inventory for new or modified Fixed Facilities or Field 
Programs, it must be determined if any Fixed Facility or Field Program activities have 
the potential for discharging pollutants of concern to a water body with a TMDL or a 
303(d) listed water body for which the water body is impaired.  For example, does the 
activity discharge nutrients into a nutrient impaired water body? 

In Step 3, 303(d) listed water bodies impacted by activities performed at Fixed Facilities 
or Field Programs were identified.  In Step 4, potential pollutants associated with 
performed activities are identified.  Refer to Tables 5.5 and 5.6 to determine if pollutants 
associated with identified activities have the potential to discharge directly to water 
bodies with TMDLs or 303(d) listed water bodies for which the pollutant is listed and 
indicate as such in the inventory.  
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Table 5.5 Potential Pollutants from Fixed Facility Activities 
Potential Pollutants 

Fixed Facility Activity 
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Bay / Harbor Activities 
On Board Maintenance 
Disposal of Wastewater and Ballast Water 
Cleaning, Chipping, and Painting 

  X X X X X X 

Building Maintenance and 
Repair 

Building Maintenance 
Material Storage 
Building Cleaning 
Graffiti Cleaning 
Painting 

X  X X   X  

Equipment Maintenance 
and Repair 

General Maintenance and Repair 
Vehicle and Machine Repair 
Waste Handling/Disposal 

   X  X X  

Fueling       X X  

Landscape Maintenance 

Mowing, Trimming, and Planting 
Irrigation 
Fertilizer and Pesticide Management 
Managing Landscape Waste 
Erosion Control 

X X X  X   X 

Material Loading & 
Unloading   X X X  X X X 

Material Storage, 
Handling and Disposal 

Materials Storage 
Chemical Material Handling and Disposal  
Hazardous Material Handling and Disposal 

X  X X  X X X 

Minor Construction 

General Construction Activities 
Interim Material Storage 
Concrete Work 
Building Work 

X  X      

Parking Lot Maintenance Sweeping and Cleaning 
Surface Repair  X  X X  X   

Spill Prevention Control 

Preparation and Prevention 
Spill Response 
Reporting 
Training 

 X X   X X X 

Vehicle and Equipment 
Cleaning  X X X X  X X  

Vehicle and Equipment 
Storage 

Storing Vehicles and Equipment 
Wrecked Vehicle Storage 
Cleaning Storage Areas 

   X  X X 

 

 

Waste Handling and 
Disposal 

Litter Control 
Waste Collection 
Spill/Leak Control 
Run-on/Runoff Prevention 

 X X X X X X  
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Table 5.6 Field Program Activities and Associated Potential Pollutants 

Potential Pollutants 

Field Programs 
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Activities 

  O
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  P
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Fertilizer and  Pesticide Management X X      X 
Mowing, Trimming, Weeding and Planting X X X  X   X 
Managing Landscape Waste   X     X 
Controlling Litter X  X  X X   
Erosion Control X X       
Controlling Illegal Dumping  X X   X X X 
Bacteria Control     X    

Lake Management 

Monitoring X X  X X X X X 
Mowing, Trimming and Planting X X X  X   X 
Irrigation X X   X X X X 
Fertilizer and Pesticide Management X X      X 
Managing Landscape Wastes   X     X 

Landscape 
Maintenance 

Erosion Control X X       
Sweeping and Cleaning X  X X  X   
Street Repair and Maintenance X  X X  X X  

Roads, Streets, and 
Highways 
Operations and 
Maintenance Bridge and Structure Maintenance X  X X  X X  

Surface Cleaning X    X X   
Graffiti Cleaning X   X   X  
Sidewalk Repair X  X      
Controlling Litter X  X  X X   

Fountains, Plazas, 
and Sidewalk 
Maintenance and 
Cleaning 

Fountain Maintenance X  X  X    
Solid Waste Collection   X X X    
Waste Reduction and Recycling   X X     
Household Hazardous Waste Collection   X X   X X 

Solid Waste 
Handling 

Litter Control   X X X  X  
Water Line Maintenance X        
Sanitary Sewer Maintenance X    X    Water and Sewer 

Utility O&M Spill/Leak/Overflow Control, Response, 
and Containment X X   X  X  

Emergency/Post-Emergency Fire Fighting 
Activities   X X  X X  

Fire Fighting Training Activities   X    X 

 

 
Fire Department 
Activities 

Fire Station Activities    X  X   
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5.2.1.2 Drainage Facility Inventory Procedures 
The three steps involved in compiling necessary inventory information for Drainage Facilities 
include: 

 Identify and locate all Drainage Facilities within the jurisdiction. 

 Identify the watershed where Drainage Facility discharges are located. 

 Determine whether the Drainage Facility discharges into a 303(d) listed water body 
and/or an Environmentally Sensitive Area. A TMDL may also exist causing the water 
body to be impaired. 

It is anticipated that all Permittees currently maintain an inventory of existing drainage 
facilities.  Annually, Permittees should update the inventory if there have been any significant 
modifications/additions to the drainage facilities using the following procedures. 

Step 1 - Drainage Facilities Type Identification 
The first step in the inventory process will be to identify all those Drainage Facilities 
that are owned and operated by the municipality that have been added or modified 
since the last inventory (excluding storm drains).  Once they are identified, baseline 
information needs to be entered into the inventory such as the identification, 
specifications, location and type of facility (Appendix A-5). 

Each Drainage Facility will be identified with a main and sub-category type within the 
inventory.  Table 5.7 below lists the main and sub-categories that have the greatest 
potential for discharging pollutants into receiving waters.  The list of Drainage Facilities 
must also include those within facilities owned by a city but leased to another party.  
Drainage Facilities owned by another party within a jurisdiction should only be 
included within the owner’s inventory. For example, an open channel that is owned by 
the county but flows through a city’s jurisdiction should only be included within the 
county’s inventory. 

 

 

Table 5.7 Types of Drainage Facilities 

Main Drainage Facility Types Sub-Category Drainage Facility Types 

Detention/Infiltration Basins Flood Management Projects and 
Flood Control Devices Sedimentation Basins 

Catch Basins 

Other Inlet Structures  

Open Channels  

Pump Stations 

Drainage System  

Dry Weather Diversions 
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The number of catch basins, detention basins, retention basins, sediment basins, lift 
stations, etc. will be identified, including the length or magnitude of open channels. 

A basic inventory of Drainage Facilities, including number or magnitude, is included in 
Exhibit A-5-I. 

Step 2 – Watershed Identification 
For each Drainage Facility identified above, the watershed(s) in which the Drainage 
Facility is located will be determined and included in the inventory. 

Orange County contains thirteen watersheds, which are summarized above in Table 5.3 
and provided in maps available from the County.  It should also be noted that ocean 
sections along the shore of a watershed are still considered a part of that watershed. 

Step 3 - Environmentally Sensitive Area (ESA) Impacts 
The next step in conducting the inventory is to determine if the Drainage Facilities may 
potentially impact a water body considered to be an ESA by determining if: 

o They are within or adjacent to, or 

o They discharge pollutants directly to an ESA. 

For the purposes of these procedures, the following terms are defined: 

Adjacent - located within 200 feet of the listed water body 

Discharging directly to - discharge from a drainage system that is composed entirely 
of flows from the subject facility or activity (i.e. discharge from an urban area that co-
mingles with downstream flows prior to an ESA is not subject to this requirement). 

An ESA exists if any of the following designations have been applied to the water body 
of concern: 

o Clean Water Act 303(d) listed impaired water body;   

o A TMDL has been developed; 

o Areas designated as Areas of Special Biological Significance by the SWRCB in the 
Water Quality Control Plan for Ocean Waters of California (California Ocean Plan); 

o Water bodies designated with the RARE beneficial use by the SWRCB in the Water 
Quality Control Plans for the Santa Ana River and San Diego Basins (Region 8 and 
Region 9 Basin Plans); 

o Water bodies located within areas designated under the California Department of 
Fish and Game’s Natural Community Conservation Planning (NCCP) Program as 
preserves or equivalent in sub-regional plans 
(http://www.dfg.ca.gov/nccp/status.htm); 

o Areas designated as Critical Aquatic Resources within this Orange County DAMP; 
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o Any other equivalent Environmentally Sensitive Areas that contain water bodies 
which have been identified by the local jurisdiction to be of local concern. 

The maps in Exhibit 5-I may be used to assist in the identification and classification of 
Fixed Facilities in order to determine if they potentially impact an ESA.   

5.2.2 Prioritization 
This section outlines the procedures for prioritizing the Fixed Facilities, Field Programs, and 
Drainage Facilities for the inspection frequency, based upon the threat to water quality.  The 
prioritization will result in a high, medium or low threat categorization and corresponding 
inspection frequency.  Inspections will occur within every permit term, or as needed if changes 
occur on-site within the permit term.  Prioritization Checklists and Ranking Worksheets are 
provided as part of the LIP (Appendix A-5). 

5.2.2.1 Prioritizing Fixed Facilities 
The following Fixed Facility categories are automatically high priority: 

 Active or closed municipal landfills 

 Publicly owned treatment works (including water and wastewater treatment plants) and 
sanitary sewage collection systems 

 Incinerators 

 Solid waste transfer facilities 

 Land application sites 

 Uncontrolled sanitary landfills 

 Corporate yards including maintenance and storage yards for materials, waste, 
equipment and vehicles 

 Sites for disposing and treating sewage sludge (city owned sludge storage facilities, land 
application sites, incinerators, etc.) 

 Hazardous waste treatment, disposal, and recovery facilities. 

 Municipal airfields (landside operations only – parking garages, terminals, landscaping, 
etc.) 

 Fixed Facilities that lie within, discharge directly to or adjacent to an ESA 303(d) listed 
impaired water body or a water body for which a TMDL has been established, and 
discharge the listed pollutant of concern (see Tables 5-4 and 5-5 above) 

 Other municipal areas and activities that a municipality determines may contribute a 
significant pollutant load to the MS4 

For Fixed Facilities that are not identified as high priority as described above, a medium or low 
priority will be determined using a ranking system.  The criteria include: 

 Type of municipal area/activity 
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 Material(s) used 

 Wastes generated 

 Pollutant discharge potential 

 Non-stormwater discharges 

 Size of facility or area (impervious) 

 Proximity to receiving water bodies 

The ranking criteria and scores have been provided in Table 5.8 below.  The total from each line 
item is the total ranking for a specific Fixed Facility.  If the Total Ranking is greater than 30, then 
a medium priority is assigned.  Medium priority Fixed Facilities must be inspected bi-annually 
beginning with the first year of program implementation following approval of the fourth term 
Santa Ana Board permit or the third term San Diego Board permit.  If the Total Ranking is less 
than 30, then a low priority is assigned.  Low priority Fixed Facilities should be inspected at a 
minimum of once during the first year of program implementation following approval of the 
fourth term Santa Ana Board permit or the third term San Diego Board permit. 

5.2.2.2 Prioritizing Field Programs 
Since Field Programs that are conducted by a city occur jurisdiction-wide and it would be 
impractical to conduct field activities differently based upon location, all Field Programs are 
prioritized as high priority and should be inspected once per year. Prioritization Checklists and 
Ranking Worksheets are provided as part of the LIP (Appendix A-5). 

5.2.2.3 Prioritizing Drainage Facilities 
Drainage Facilities are defined in Section 5.1, and include such structures as catch basins (storm 
drain inlets), detention basins, retention basins, sediment basins, and lift stations. The resulting 
maintenance of the facilities that may be conducted based upon the results of the inspections 
includes cleaning and removing accumulated waste materials. 

All Drainage Facilities (excluding storm drains), by Orange County definition, are categorized 
as high priority.  These facilities will receive annual inspection and maintenance once per year 
prior to the wet season (between May 1 and September 30), and as often as necessary 
throughout the wet season.  Prioritization Checklists and Ranking Worksheets are provided as 
part of the LIP (Appendix A-5). 

5.2.3 Model Maintenance Procedures 

5.2.3.1 Municipal Staff 
Staff performing activities at municipal Fixed Facilities (including non-fire fighting activities at 
fire stations), during Field Programs, and at Drainage Facilities will follow the Model 
Maintenance Procedures that have been developed and are included in Appendix A-5.  
Available Model Maintenance Procedure Facts Sheets are listed below in Tables 5.9 through 
5.11 and contain procedures designed to reduce the potential impact of these activities on water 
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quality.  Fertilizer and Pesticide guidance to help prevent misuse of fertilizers and pesticides 
and to assist in the handling of these materials is discussed below in Section 5.3 

Staff performing operations at Fixed Facilities (including non-fire fighting activities at fire 
stations), within Field Programs, and at Drainage Facilities will implement the baseline 
procedures and Best Management Practices (BMPs) as described within the Model Maintenance 
Procedures. Optional enhanced BMPs described within the Model Maintenance Procedures will 
be implemented at high priority Fixed Facilities, Field Programs, and Drainage Facilities if 
operational history, inspection findings, or other special situations warrant implementation. 
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Table 5.8  Ranking System for Prioritization of Fixed Facilities 

Category 0      1                         2                  3 4 5 Score

Area/Activity 
Pollutant Generation 
Unlikely -  0% activities 
outdoors 

Pollutant Generation Possible -
0-25% activities outdoors  Pollutant Generation Likely - 25-

75% activities outdoors  
Pollutant Generation Highly 

Likely - >75% activities
outdoors

  

Raw Materials Used No raw materials used Minimal used, not likely to 
generate pollutants  Some used, possible to generate 

pollutants 

  
Significant amount used, 
highly likely to generate 

pollutants

  

303(d) listed water body 
pollutants Generated None identified       Wastes generated include

303(d) listed water pollutants   

Pollutant Discharge 
Potential   All identified BMPs are fully 

implemented  All identified BMPs are partially 
implemented  

None of the identified BMPs 
are implemented, or 

unknown
  

Non-Stormwater Discharges   
No known non-stormwater 
discharges, all programs 
implemented 

 
Suspected non-stormwater 

discharges may be occurring, but 
not observed 

 
Non-stormwater discharges 
have been observed and/or 

verified
  

Size of Facility   Small (<5,000 square feet)  Medium (>5,000 - <100,000 
square feet)  Large (>100,000 square 

feet)   

Proximity to Receiving 
Water Body (303(d) water 
bodies or ESA) 

  Low (>200 feet)  Medium (< 200 feet)  High (direct discharge or 
adjacent)   
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Table 5.9  Model Maintenance Procedure Fact sheets for Fixed Facilities 

Fixed Facility Fact sheets 

Bay / Harbor Activities Minor Construction 

Building Maintenance and Repair Parking Lot Maintenance 

Equipment Maintenance and Repair Spill Prevention Control 

Fueling Vehicle and Equipment Cleaning 

Landscape Maintenance Vehicle and Equipment Storage 

Material Loading and Unloading Waste Handling and Disposal 

Material Storage, Handling and Disposal  

 
 
 

Table 5.10  Model Maintenance Procedure Fact sheets for Field Programs 

Field Program Fact sheets 

Lake Management 
Landscape Maintenance 
Roads, Streets, and Highways Operations and Maintenance 
Sidewalk, Plaza, and Fountain Maintenance and Cleaning 
Solid Waste Handling 

Water and Sewer Utility O&M 

Fire Department Activities 
 

 
 
 

Table 5.11  Model Maintenance Procedure Fact sheets for Drainage Facilities 

Drainage Facility Fact sheets 

Drainage Facility Operations and Maintenance 

 
 
Although some of the model maintenance procedures refer to the disposal of certain types of 
wastewater to the sanitary sewer system, it should be noted that disposal to these systems 
should only be done in accordance with district policies and procedures which may include the 
following: 

 No person shall discharge groundwater, surface or subsurface runoff directly or 
indirectly into the sewer without the expressed written authorization of the district for 
such an activity; 
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 Discharges shall only be authorized if no alternate method for disposal is reasonably 
available or to mitigate an environmental or health hazard; 

 Any connections or discharges to the sanitary sewer system without specific 
authorization and permit are subject to administrative penalties; 

 No connection for rainwater/stormwater is allowed to the sanitary sewer system; and 

 Discharges to the sanitary sewer system may have to meet pre-established limits. 

5.2.3.2 Implementation by Contract Staff
It is important that the leased facilities and contracted services are also included within the 
context of the program.  Although municipal employees typically perform most maintenance 
activities, some cities (especially smaller ones) contract out these activities to other parties.  For 
example, many smaller municipalities contract out services such as street sweeping and road 
maintenance. 

Since measures should be taken to protect water quality while performing such activities, 
regardless of whether the activity is being performed by a municipality, contractor, or lessor, 
example contract and lease language is provided below for contractor/lessor responsibility. 

Example Lease Language for Fixed Facilities 
The following is example language that can be inserted into municipal leases: 

The Santa Ana and San Diego Regional Water Quality Control Boards (RWQCB) have issued 
permits which govern stormwater and non-stormwater discharges resulting from municipal activities 
performed by or for the County of Orange, Orange County Flood Control District and incorporated 
cities of Orange County (collectively referred to as Permittees).  The RWQCB Permits are National 
Pollutant Discharge Elimination System (NPDES) Permits No. R8-2002-0010 and R9-2002-0001 
(to be updated), respectively.  Copies of the RWQCB Permits are available for review. 

In order to comply with the Permit requirements, the Permittees have developed a Drainage Area 
Management Plan (DAMP) which contains Model Maintenance Procedures with Best Management 
Practices (BMPs) that parties leasing municipal owned properties must adhere to. These Model 
Maintenance Procedures contain pollution prevention and source control techniques to minimize the 
impact of those activities upon dry-weather urban runoff, stormwater runoff, and receiving water 
quality. 

Activities performed at the facility leased under this agreement shall conform to the Permits, the 
DAMP, and the Model Maintenance Procedures, and must be performed as described within all 
applicable Model Maintenance Procedures.  The holder of this agreement shall fully understand the 
Model Maintenance Procedures applicable to activities conducted at the facility leased under this 
agreement prior to conducting them and maintain copies of the Model Maintenance Procedures at the 
leased facility throughout the agreement duration.  The applicable Model Maintenance Procedures are 
included as Exhibit ___ of this agreement. 

Evaluation of activities subject to DAMP requirements performed at the facility leased under this 
agreement will be conducted by the city to verify compliance with DAMP requirements and may be 
required through lessor self-evaluation as determined by the city. 
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Example Contract Language for Field Programs 
The following is example language that can be inserted into municipal field program contracts: 

The Santa Ana and San Diego Regional Water Quality Control Boards (RWQCB) have issued 
permits which govern stormwater and non-stormwater discharges resulting from areas owned and 
operated by the County of Orange, Orange County Flood Control District and incorporated cities of 
Orange County (collectively referred to as Permittees).  The RWQCB Permits are National Pollutant 
Discharge Elimination System (NPDES) Permits No. R8-2002-0010 and R9-2002-0001 (to be 
updated), respectively.  Copies of the RWQCB Permits are available for review. 

In order to comply with the Permit requirements, the Permittees have developed a Drainage Area 
Management Plan (DAMP) which contains Model Maintenance Procedures with Best Management 
Practices (BMPs) that parties conducting the municipal activities must adhere to.  These Model 
Maintenance Procedures apply to any party conducting municipal activities and contain pollution 
prevention and source control techniques to minimize the impact of those activities upon dry-weather 
urban runoff, stormwater runoff, and receiving water quality. 

Work performed under this CONTRACT shall conform to the Permit requirements, the DAMP, and 
the Model Maintenance Procedures and must be performed as described within all applicable Model 
Maintenance Procedures. The CONTRACTOR shall fully understand the Model Maintenance 
Procedures applicable to activities that are being conducted under this CONTRACT prior to 
conducting them and maintain copies of the Model Maintenance Procedures throughout the 
CONTRACT duration.  The applicable Model Maintenance Procedures are included as Exhibit ___ 
of this CONTRACT. 

Evaluation of activities subject to DAMP requirements performed under this CONTRACT will be 
conducted to verify compliance with DAMP requirements and may be required through 
CONTRACTOR self-evaluation as determined by the city. 

5.2.4 Municipal Inspection and Requirements 
Inspections of municipal Fixed Facilities, Field Programs, and Drainage Facilities will be 
performed in order to verify that the Model Maintenance Procedures are being implemented, 
that they are appropriate for that facility or program, and that they continue to be protective of 
water quality. 

Inspections generally consist of the following: 

 Fixed Facilities – inspections are typically performed by a combination of stormwater 
program staff and on-site Fixed Facility managers. The inspection of a Fixed Facility may 
include spot checks of the facility and activities being performed at the facility, or 
interviews with key line staff. 

 Field Programs – inspections are typically performed by a combination of stormwater 
program staff and Field Program supervisors. The inspection of a Field Program may 
include spot checks of activities being performed, or interviews with key line staff.  

 Drainage Facilities – inspections are typically performed by a combination of 
stormwater program staff and Drainage Facility maintenance supervisors. Inspections of 
Drainage Facilities may include routine annual inspections plus spot checks during the 
wet season. 
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 Contracted Activities – inspections are typically performed by a combination of 
municipal staff as well as self-inspections and reporting by the management staff of the 
contract firm performing the activity.  See model contract language in Section 5.4. 

 Leased Facilities – inspections are typically performed by a combination of municipal 
staff as well as self-inspections and reporting by the management staff of the lessor.  See 
model lease language in Section 5.4.4.1. 

5.2.4.1 Inspection Frequencies 
Inspections are based upon the priority of the Fixed Facility or Field Program and its threat to 
water quality (see Section 5.4).  All Drainage Facilities are considered high priority and will be 
inspected as shown in Table 5.12. The inspection frequency is consistent whether a facility or 
program is operated and maintained by municipal staff, contracted staff, or lessors.  

Inspection frequencies will be as follows: 

 
 

Table 5.12  Inspection Frequencies 

Facility/Program Inspection Frequency 

Fixed Facilities 

Municipal Corporation Yards Annually 

High Priority Fixed Facility Annually 

Medium Priority Fixed Facility Biannually During First Year of Program Implementation 

Low Priority Fixed Facility Once During First Year of Program Implementation 

Field Programs 

High Priority Field Programs Annually 

Drainage Facilities 
Annually Before the Wet Season, with Additional 
Inspections as Needed During the Wet Season Drainage Facilities (San Diego Permittees) 

Drainage Facilities (Santa Ana Permittees) Annually (see specific indications below) 

 
Municipal corporation yards are inspected annually. For drainage facilities located in the Santa 
Ana Region, at least 80 percent of drainage facilities are inspected, cleaned, and maintained on 
an annual basis, with 100 percent of the facilities included in a two-year period. Fixed Facilities 
and Field Programs will be inspected as indicated above, however in the event of an observed 
problem, such as ineffective maintenance procedures or detected non-stormwater discharges, 
the inspection frequency will be increased as appropriate to facilitate correction of the problem. 
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5.2.4.2 Inspection Documentation Procedures 
In order to properly document all inspections and gather the necessary information for the 
Program Effectiveness Assessment, model inspection forms for Fixed Facilities, Field Programs, 
and Drainage Facilities have been developed (see Appendix A-5) 

The inspection forms to be used during inspection consist of the following: 

General Inspection Forms – This primary form provides for a general characterization of the 
Fixed Facility, Field Program, or Drainage Facility being inspected, including the type of facility 
or program, the reason for inspection, and activities that may take place. A general cover sheet 
inspection form is required for all inspections.   

Activity Specific Inspection Forms – These secondary forms provide a series of questions about 
specific activities taking place at a Fixed Facility, Field Program or Drainage Facility, as well as a 
list of suggested corrective action plans that can be implemented should a problem be found.  
Available Model Activity Specific Inspection Forms are listed below in Tables 5-13, 5-14, and 5-
15. One activity specific form should be filled out for each activity at each Fixed Facility, Field 
Program, or Drainage Facility.  

 
 

Table 5.13  Model Activity Specific Inspection Forms for Fixed Facilities 

Fixed Facility Fact sheets 

Bay / Harbor Activities Minor Construction 

Building Maintenance and Repair Parking Lot Maintenance 

Equipment Maintenance and Repair Spill Prevention Control 

Fueling Vehicle and Equipment Cleaning 

Landscape Maintenance Vehicle and Equipment Storage 

Material Loading and Unloading Waste Handling and Disposal 

Material Storage, Handling and Disposal  
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Table 5.14  Model Activity Specific Inspection Forms for Field Programs 

Field Program Fact sheets 
Lake Management 
Landscape Maintenance 
Roads, Streets, and Highways Operations and Maintenance 
Sidewalk, Plaza, and Fountain Maintenance and Cleaning 
Solid Waste Handling  

Water and Sewer Utility O&M 

Fire Department Activities 
 

 

Table 5.15  Model Activity Specific Inspection Form for Drainage Facilities 

Drainage Facility Fact sheets 

Drainage Facility Operations and Maintenance 

 
 
5.2.4.3 Enforcement 
In order to ensure compliance, in addition to the routine education and training that will take 
place, enforcement procedures and mechanisms must be established and implemented by each 
City for the municipal activities program.  The City has many options in developing its policies 
and procedures and may choose its own disciplinary resources to implement and enforce its 
program. 

Enforcement actions may occur as a result of a problem found during an inspection or in 
response to a complaint that is received.  As such, there are several different types of 
enforcement mechanisms and penalties that the City may utilize in order to ensure compliance.  
For example, the City may choose to give a verbal warning as a method of requesting corrective 
action.  If a deficiency that was noted in a prior verbal warning is not corrected, a written 
warning may be issued and enforcement will continue until the problem is solved.  External 
enforcement action could range from the issuance of a notice of noncompliance to the loss of a 
contract or lease to a fine, as determined by each City on a case-by-case basis.   
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5.3 Model Integrated Pest Management, Pesticides and Fertilizer Guidelines 

5.3.1 Introduction 
Fertilizers and pesticides are a common tool for plant health and pest management. Used 
properly, fertilizers provide important nutrients for plants, and pesticides help to protect plants 
from potential harm due to insects, mites, plant diseases, nematodes, vertebrates (such as 
gophers and rats) and weeds.  

Used improperly, fertilizers and pesticides may, among other things, impair surface and 
groundwater supplies.  Careless management activities such as application, mixing, 
transportation, storage and disposal can allow these chemicals to enter surface and 
groundwater through runoff and infiltration.  These practices may also endanger human 
and/or environmental health through exposure to these potentially toxic chemicals. 

Due to these inherent risks that exist even under ideal conditions, and the importance of 
professional planning and management, the Management Guidelines for the Use of Fertilizers 
and Pesticides that were originally developed in 1993 were re-evaluated and significantly 
revised to provide the public agencies in Orange County with: 

 A process by which they can effectively re-evaluate their approach to using fertilizers 
and pesticides as needed and begin to move toward reducing their dependence on them 
by developing a comprehensive Integrated Pest Management Program; 

 A program framework for reducing the adverse impacts that the use of fertilizers and 
pesticides may have on water quality; and 

 General guidelines that can be used in conjunction with the Landscape Model 
Maintenance Procedures (Municipal Activities Program Manual) in order to minimize 
the potential threat to human health and environmental resources. 

Ultimately, the guidelines may be used and encouraged on a broader scale.  They are based on 
the laws, management guidelines, research-based recommendations and "management 
measures and practices" established by other federal, state and local agencies and universities 
and they recognize that the safe management of fertilizers and pesticides is a shared 
responsibility between applicators, handlers and management. 

In addition, general training for this program element will be conducted annually as a part of 
the overall Municipal Activities Program Manual.  The Management Guidelines for Integrated 
Pest Management, Pesticides, and Fertilizers training module is generally targeted for 
stormwater program managers and addresses the overall program framework, objectives and 
approach so that they may gain a broader understanding of how the program was developed 
and should be implemented at a local level. 

The training generally focuses on the proper application and handling of fertilizers and 
pesticides and the implementation of integrated pest management practices for management 
and municipal staff performing these activities.  The training will be in a classroom setting, 
provided annually and approximately 2-3 hours in length.  Additional training modules will be 
developed as needed.  Additional details on the overall framework and approach of the training 
modules are included in the Municipal Activities Program Manual. 
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For the purpose of these guidelines: 

 Fertilizers may be referred to as "nutrients" or "soil nutrients";  

 "Pesticides" will encompass all herbicides, insecticides, fungicides and rodenticides; 

 The California Food and Agricultural Code (FAC) and the California Code of 
Regulations, Title 3 (3 CCR), constitute the laws and regulations referred to in these 
guidelines.  They are referenced often and usually referred to as the "State Laws"; 

 The Permittees are referred to as "public agencies", and employees working for these 
public agencies and responsible for the handling and/or application of fertilizers and 
pesticides will be referred to as "public employees". 

5.3.2 Integrated Pest Management  

5.3.2.1 Background on Pesticide Use and Integrated Pest Management 
For most of the last 55 years, the trend in pest management has been toward a greater reliance 
on chemical pesticides.  The result has been not only a tremendous increase in the use of many 
dangerous chemicals, but also an increase in the number of pests that are resistant to the 
pesticides or new organisms becoming pests.  Additionally, some pesticides used for terrestrial 
pest management have been found in waterways causing additional problems in the 
environment. 

Pest control managers are now moving away from their reliance on pesticides alone toward an 
integrated approach that combines limited pesticide use with more environmentally friendly 
pest control techniques.  This system is know as integrated pest management (IPM), a strategy 
that focuses on the long-term prevention of pests or their damage through a combination of 
techniques, including preventative, cultural, mechanical, environmental, biological, and 
chemical control tactics (Figure 5.7).  The techniques are utilized simultaneously to control pest 
populations in the most effective manner possible. 

Developing a comprehensive Integrated Pest Management (IPM) Program and Approach 
allows the primary efforts to focus on pollution prevention by monitoring and preventing pests 
as well as minimizing heavy pest infestations, which reduces the need for chemicals and/or 
multiple applications. 

IPM programs utilize monitoring techniques and economic thresholds to determine when to 
implement control strategies, which are then used according to established guidelines only after 
monitoring indicates that such treatment is appropriate.  Pest control materials are selected and 
applied in a manner that minimizes risks to human health, beneficial and non-target organisms 
and the environment. 

The use of pesticides is often a last resort measure.  Because of this, the management guidelines 
for pesticide use are presented in a separate section immediately following the IPM guidelines. 
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Figure 5.7 

Components of an Integrated Pest Management Program 
 

Monitoring

Pest 
Identification

Pest Control 
Tactics

Prevention
Action 

Thresholds

 
 
 
 
 
 

 

 

 

 

 

Proposed 2007 Orange Co Drainage Area Management Plan  5-28                                                                              July 21, 2006 
Municipal Activities 

0000174



SECTION 5, MUNICIPAL ACTIVITIES 

5.3.2.2 Scope of IPM Guidelines 
IPM practices are encouraged over the sole use of pesticides as the primary means of 
pest management (Table 5.16).  As a part of the Municipal Activities Program Manual, 
the public agencies and their contractors should evaluate the non-chemical components 
of IPM before intensive use of pesticides. 

The goal of IPM is not to eliminate all pests, but to keep their populations at tolerable 
levels. Pesticides may be part of an IPM program, but they should only be used after the 
pests exceed established thresholds and only applied in the affected area.  In general, 
pest control strategies should be those that are least disruptive to biological control 
organisms (natural enemies), least hazardous to humans and the environment 
(including non-target organisms), and have the best likelihood of long-term 
effectiveness.  

Pesticides should not be applied until pests are approaching damaging levels. Because 
this requires early detection of the pests, monitoring on a regular basis is extremely 
important and should be used to determine if natural enemies are present and 
adequately controlling the pest. If possible, a person should be trained and designated to 
scout the sites on a regular basis. 

 
Table 5.16  Advantages and Disadvantages of a Pesticide-Based Program Versus 
An IPM-Based Pest Control Program. 

Pesticide Based Pest Control IPM Based Pest Control 

Advantages Disadvantages Advantages Disadvantages 
Quick suppression of 
pests. 

Loss of natural controls. Long-term control. Training is required to 
identify pests and 
natural enemies. 

Labor is only for 
spraying. 

Not long-term. Safer to the 
environment. 

Must have knowledge of 
pesticides and their 
effects on other 
organisms. 

Not much preparation or 
follow-up needed. 

More pesticides in 
environment. 

Pesticides can be used 
(only used as last 
resort). 

Must maintain a record-
keeping system. 

 Contamination of water 
bodies from runoff. 

Reduces disruption of 
natural enemies. 

Must scout regularly. 

 Pesticide safety for 
applicators, public, 
animals. 

Reduces contamination 
from runoff. 

Labor is required for 
monitoring. 

 Often get outbreaks of 
other pests. 

Less exposure to 
pesticides. 

 

  Can be proactive in pest 
control actions. 

 

5.3.2.3 Components of an IPM Program  
An IPM program is a long-term, multi-faceted system to manage pests (Figure 5.7).  Use 
of pesticides is a short-term solution to pest problems and should be used only when the 
other components fail to maintain the pests or their damage below an acceptable level. 
Successful IPM practitioners are knowledgeable about the biology of the plants and 
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pests and successful IPM programs primarily use combinations of cultural practices as 
well as a combination of physical, mechanical and biological controls.  

5.3.2.4 Pest Identification 
It is important to learn to identify all stages of common pests at each site.  For example, 
if you can identify weed seedlings, you can control them before they become larger and 
more difficult to control and before they flower, disseminating seeds throughout the site.  
It is also important to be sure that a pest is actually causing the problem.  Often damage 
such as wilting is attributed to root disease but may actually be caused by under 
watering or wind damage. 

5.3.2.5 Prevention 
Good pest prevention practices are critical to any IPM program, and can be very 
effective in reducing pest incidence.   Numerous practices can be used to prevent pest 
incidence and reduce pest population buildup such as the use of resistant varieties, good 
sanitary practices and proper plant culture. Examples of prevention include choosing an 
appropriate location for planting, making sure the root system is able to grow 
adequately and selecting plants that are compatible with the site’s environment. 

5.3.2.6 Monitoring 
The basis of IPM is the development and use of a regular monitoring or scouting 
program.  Monitoring involves examining plants and surrounding areas for pests, 
examining tools such as sticky traps for insect pests and quantitatively or qualitatively 
measuring the pest population size or injury.   This information can be used to 
determine if pest populations are increasing, decreasing, or staying the same and to 
determine when to use a control tactic. 

It is important to use a systematic approach. For example you should examine the same 
section of a plant each time you check for pests, rather than looking at the lower leaves 
on some plants and the upper ones on others.  Otherwise, randomly looking at a plant or 
a section of a growing area does not allow you to track changes in pest population or 
damage over time.  Figure 5.8 illustrates an example of a form used to record monitoring 
or scouting information collected in the field. 

It is important to establish and maintain a record-keeping system to evaluate and 
improve your IPM program. Records should include information such as date of 
examination, pests found, size and extent of the infestation, location of the infestation, 
control options utilized, effectiveness of the control options, labor and material costs. 

Proposed 2007 Orange Co Drainage Area Management Plan  5-30                                                                              July 
21, 2006 
Municipal Activities 

0000176



SECTION 5, MUNICIPAL ACTIVITIES 

Figure 5.8 
Example of a Scouting Form for Monitoring Pests and Control Activities. 

 

City:        

        
Reported 

by: 
    Date:   

        
Location:        

        
        
 Initial 

Report 
  Follow-up Report  2nd Follow-up Report 

        
Date reported to IPM Coordinator or Supervisor:     

        
Arthropods        
Pest name Growth 

stages 
Host Count or 

estimate 
Damage Recommended 

Action 
  

        
        
        
        
        
        
        

 
Weeds

       

Pest name Growth 
stages 

 Count or 
estimate 

Damage Recommended 
Action 

  

        
        
        
        
        
        
        

 
Diseases

       

Pest name Growth 
stages 

Host Count or 
estimate 

Damage Recommended 
Action 

  

        
        
        
        
        
        
        
        
        

Comments (include labor and materials cost or used):     
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5.3.2.6 Injury Levels and Action Thresholds 
In order to have a way to determine when a control measure should be taken, injury levels and 
action thresholds must be set for each pest.  An injury level is the pest population size where 
unacceptable damage occurs.  Action thresholds are the set of conditions required to trigger a 
control action.  

5.3.2.7 Pest Control Tactics 
Integrated pest management programs use a variety of pest control tactics in a compatible 
manner that minimizes adverse effects to the environment. A combination of several control 
tactics is usually more effective in minimizing pest damage than any single control method.  
The type of control that an agency selects will likely vary on a case-by-case basis due to varying 
site conditions. 

The primary pest control tactics to choose from include: 

 Cultural 

 Mechanical 

 Environmental/Physical 

 Biological 

 Pesticide 

5.3.2.8 Cultural Controls 
Cultural controls are modifications of normal plant care activities that reduce or prevent pests. 
In addition to those methods used in the pest preventions, other cultural control methods 
include adjusting the frequency and amount of irrigation, fertilization, and mowing height.  For 
example, spider mite infestations are worse on water-stressed plants, over-fertilization may 
cause succulent growth which then encourages aphids, too low of a mowing height may thin 
turf and allow weeds to become established. 

5.3.2.9 Mechanical Controls 
Mechanical control tactics involve the use of manual labor and machinery to reduce or eliminate 
pest problems using methods such as handpicking, physical barriers, or machinery to reduce 
pest abundance indirectly. Examples include hand-pulling or hoeing and applying mulch to 
control weeds, using trap boards for snails and slugs, and the use of traps for gophers. 

5.3.2.10 Environmental/Physical Controls 
The use of environmental manipulations that indirectly control or prevent pests by altering 
temperature, light, and humidity can be effective in controlling pests.  Although in outdoor 
situations these tactics are difficult to use for most pests, they can be effective in controlling 
birds and mammals if their habitat can be modified such that they do not choose to live or roost 
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in the area.  Examples include removing garbage in a timely manner and using netting or wire 
to prevent bird from roosting. 

5.3.2.11  Biological Controls  
Biological control practices use living organisms to reduce pest populations.  These organisms 
are often also referred to as beneficials, natural enemies or biocontrols.  They act to keep pest 
populations low enough to prevent significant economic damage.  Biocontrols include 
pathogens, parasites, predators, competitive species, and antagonistic organisms.  Beneficial 
organisms can occur naturally or can be purchased and released.  

The most common organisms used for biological control in landscapes are predators, parasites, 
pathogens and herbivores. 

 Predators are organisms that eat their prey (e.g. Ladybugs). 

 Parasites spend part or all of their life cycle associated with their host.  Common 
parasites lay their eggs in or on their host and then the eggs hatch, the larvae feed on the 
host, killing it (e.g. tiny stingless wasps for aphids and whiteflies).  

 Pathogens are microscopic organisms, such as bacteria, viruses, and fungi that cause 
diseases in pest insects, mites, nematodes, or weeds  (e.g. Bacillus thuringiensis or BT). 

 Herbivores are insects or animals that feed on plants.  These are effective for weed 
control.  Biocontrols for weeds eat seeds, leaves, or tunnel into plant stems (e.g. goats 
and some seed and stem borers). 

In order to conserve naturally occurring beneficials, broad-spectrum pesticides should not be 
used since the use of these types of pesticides may result in a secondary pest outbreak due to 
the mortality of natural enemies that may be keeping other pests under control (Figure 5.9). 
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Figure 5.9 
Example of Secondary Pest Outbreak  

Caused By Use of a Broad Spectrum Insecticide 
 
 
A. Aphids and mites controlled by predators      B. After a broad spectrum spray for aphids, 

predators for mites and aphids are also 
killed, resulting in an outbreak of mites 

 

Mite 
predator

Aphid 
predator 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

5.3.2.12  Pesticide Controls  
Any substance used for defoliating plants, regulating plant growth or preventing, destroying, 
repelling or mitigating any pest, is a pesticide.  Insecticides, herbicides, fungicides, and 
rodenticides are all pesticides.   

Pesticides should only be used when other methods fail to provide adequate control of pests 
and just before pest populations cause unacceptable damage, since the overuse of pesticides can 
cause beneficial organisms to be killed and pest resistance to develop.  When pesticides must be 
used, considerations should be made for how to use them most successfully.  Avoid pesticides 
that are broad-spectrum and relatively persistent since these are the ones that can cause the 
most environmental damage and increase the likelihood of pesticide resistance.  Always choose 
the least toxic but effective method. 

In addition, considerations should be given to the proximity to water bodies, irrigation 
schedules, weather (rain or wind), the loss of use of an area (application in a park may result in 
the area being sectioned off), etc. that are all secondary factors that may result in the pesticide 
being moved off-site into the environment. 

5.3.3 Pesticide Management - Planning 
Pesticides are defined as any substance or mixture of substances designed to prevent, destroy, 
repel, or mitigate any pest.  Used incorrectly or carelessly they are potentially dangerous.  A 
heightened public awareness about pesticides and their use has created an increased concern 
that they be used according to the directions on the label.  This ensures that the pesticides are 
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used correctly and safely.  When products are used illegally, i.e. against label directions, it is 
more likely that regulatory activity on a federal and state level will increase. 

Although safety concerns and the cost of complying with new regulations have encouraged 
some public agencies to reduce the use of pesticides, they are still used in certain situations, 
therefore guidelines for their proper use, handling, and storage are essential.  In certain 
situations pesticides may be the most appropriate method.  For example, pesticide use by public 
agencies often involves herbicide applications to keep flood control channels and roadways 
clear or to minimize health and safety hazards of disease-bearing rodents and insects.   In 
landscape and turf maintenance, pesticides may be used to control pests that can reduce the 
aesthetic value of the site.   

5.3.3.1 General Considerations 
There are extensive federal and state laws and regulations that all public agencies must be in 
compliance with at all times. 

The California Food and Agricultural Code (FAC) and the California Code of Regulations, Title 
3 (3CCR), constitute the laws and regulations referred to in these guidelines.  They are 
referenced often and usually referred to as the "State Laws". 

5.3.3.2 Pesticide Labels and Material Safety Data Sheets (MSDS) 
Pesticide Labels 
Without exception, pesticide labels provided by the manufacturer of each pesticide are the first 
source of recommendations and instructions for chemical use.  The label is the law.  Whenever a 
pesticide is to be used by a worker or a contractor of a public agency, the user must read the 
label instructions and requirements.  If the worker does not understand the label, they cannot 
handle or apply the pesticide until the information is explained.   

As described in the 3CCR, section 6242, the label must appear on the immediate container of the 
pesticide and include, in prominent, bold type, the appropriate statement according to its 
toxicity classification: Danger, Poison, Warning, or Caution.  If a chemical is transferred to 
another container, a copy of the label must be transferred with it.  Figure 5.10 depicts a portion 
of a typical pesticide label. 

The section of the label entitled ‘Precautionary Statements’ contains information on the 
environmental hazards associated with use of the pesticide, such as toxicity to wildlife and 
aquatic organisms.  Particular attention should be given to the application of pesticides near 
surface waters or inlets to surface waters, especially if a hazard is listed on the label. 

Workers should never handle a container that does not have a label attached, and the 
supervisor in charge should be immediately advised of the situation. If a label is badly damaged 
and cannot be read, the supervisor must replace it. 
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Figure 5.10  

Sample Pesticide Label 
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Material Data Safety Sheets (MSDS) 
Workers using pesticides must have the Material Safety Data Sheets (MSDSs) for each chemical 
they are using readily available.  Although the MSDS is a form that may vary in appearance for 
different chemicals, the information is the same, as required by law.  Similar to the chemical 
labels, these sheets contain information necessary to handle each chemical safely, and all 
workers should be familiar with the information.  

MSDS sheets include chemical identifications, hazardous ingredients, physical data, fire and 
explosion data, health hazards, reactivity data, spill or leak cleanup procedures, special 
protection and special precautions.  The MSDS also contains information on the toxicity (LD50 

and LC50) of the pesticide to various test animals, providing the user with the pesticide’s toxicity 
to off-target organisms, especially those in aquatic environments.  It is recommended that 
MSDSs be kept in a notebook or file in a location readily accessible. 

General Requirements 
Following is a list of general requirements that should be followed when storing, using and 
transporting pesticides. 

 Thoroughly investigate and consider all least toxic pest management practices. 

 Maintain a complete list of all pesticides used and the use sites.  (3CCR, section 6624 – 
unless exempt under FAC, section 11408). 

 Use pesticides only according to label instructions.  (FAC, section 12973). 

 Consider weather conditions that could affect application.  For example, wind 
conditions affect spray drift; rain may wash pesticide off of leaves.  (3CCR, section 6614) 

 Do not apply pesticides where there is a high chance of movement into water bodies; for 
example, they should not be applied near wetlands, streams, lakes, ponds or storm 
drains unless it is for an approved maintenance activity.  (3CCR, section 6614). 

 In most cases, triple-rinse empty pesticide containers before disposal.  Particular 
information on the proper disposal of the pesticide and its container can be found on the 
label.  For specific requirements see 3CCR, section 6684. 

 Never clean or rinse pesticide equipment and containers in the vicinity of storm drains 
or other open water areas.  

 Store pesticides in areas with cement floors and in areas insulated from temperature 
extremes.   

 Secure chemicals and equipment during transportation to prevent tipping or excess 
jarring.  (3CCR, section 6682). 

 Pesticides must be transported completely isolated from people, food and clothing, for 
example, in the bed of the truck rather than in the passenger compartment.  (3CCR, 
section 6682). 
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 Inspect pesticide equipment, storage containers and transportation vehicles frequently.  
(3CCR, sections 6702 & 6742). 

 Develop a plan for dealing with pesticide spills and accidents.   

 Unless their safety is compromised, workers must immediately clean up any chemical 
spills according to label instructions and notify the appropriate supervisors and 
agencies. 

 Pesticide applications on public property, which take place on school grounds, parks, or 
other public rights-of-way where public exposure is possible, shall be posted with 
warning signs.  The specific criteria for the signage can be found in FAC, section 12978.  
Pesticide applications by the Department of Transportation on public highway rights-of-
way are exempt. 

5.3.3.3 Selection of Appropriate Pesticides 
When selecting pesticides, public agencies should rely on recommendations from a state-
licensed pest control advisor (PCA) in order to ensure that the most appropriate pesticide is 
selected.  Additional advice for pest identification and control strategies are also available from 
the Orange County Agricultural Commissioner (714) 447-7100, University of California 
Cooperative Extension (714) 708-1606 from other professionals and/or through professional 
publications. 

Restricted pesticides and all other Category I pesticides should only be used under special 
circumstances and where other treatment options did not or could not work well. 

5.3.3.4 Certification, Licensing and Permitting 
Restricted use pesticides should only be applied by or under the direct supervision of an 
individual with a qualified applicators certificate (QAC).  To receive a QAC, a person must take 
a test administered by Department of Pesticide Regulation (DPR).  To obtain test materials, test 
schedules, and an application, see http://www.cdpr.ca.gov/docs/license/liccert.htm. 

Pesticides listed as "restricted" in the State of California may be used only under a restricted 
materials permit (3CCR, section 6142) issued by the Orange County Agricultural Commissioner.  
The permit must be renewed annually for continued use.  For more information, contact the 
Commissioner’s office at (714) 447-7100.  

All other guidelines concerning permits, licensing and certification requirements to be followed 
before pesticide application are detailed in FAC, sections 12971-12988 and 3CCR, sections 6500-
6636. 

5.3.3.5 Employee Training 
Employees must know the information on the chemical label and the MSDS before using or 
handling pesticides.  In addition, they should be trained annually or whenever a new pesticide 
is to be used. 
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The applicators should know: 

 The immediate and long-term health hazards posed by chemicals to be used, the 
common symptoms of chemical poisoning and the ways poisoning could occur; and  

 The safe work practices to be followed, including the appropriate protective clothing, 
equipment, mixing, transportation, storage, disposal and spill cleanup procedures that 
apply to the specific chemicals being used.   

In addition to the training and annual continuing education required for licensing and 
certification as specified in 3CCR, section 6511, public employees are encouraged to participate 
in the annual Municipal Activities Program training (see Municipal Activities Program Manual) 
and continuing pesticide education programs whenever the programs are available.  
Supervisors are encouraged to conduct or schedule pesticide education programs for their 
workers more frequently than required by law. 

5.3.3.6 Accident and Spill Mitigation 
Public agencies using pesticides should have plans for dealing with potential accidents before 
they happen. These plans should consider: 

 Labels and MSDS Sheets -- All workers handling pesticides must be familiar with these 
instructions. The steps for accident mitigation are spelled out on chemical labels and 
MSDS sheets.  

 Spill Cleanup Kits -- Any time pesticides are being handled, there must be a cleanup kit 
on hand in case of an accident. This means there should always be a cleanup kit located 
in pesticide storage areas, on vehicles used to transport pesticides and on location where 
the chemicals are being applied.  

Although these kits may vary in what they contain, depending on the chemical type and 
the situation, at a minimum they should include: 

o Written spill-control procedures 

o A five gallon drum with seal-able lid 

o A dust pan and broom 

o A squeegee 

o A shovel 

o Protective goggles, gloves, boots, coveralls 

o A tarp (for covering dry spills) 

o Detergent and water (check label or MSDS for proper use) 

o Barricade tape, florescent traffic safety cones or string to cordon off an area 

o Large sponges, containment booms or other absorbent material 
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 Cleanup Procedures -- Spilled pesticides must be prevented from entering the local 
surface and/or groundwater supplies. Specific recommendations for spill cleanup 
should be available on the pesticide label or MSDS.  Specific recommendations for the 
sequence of procedures may also vary depending on the situation.  Figure 5.11 provides 
a flowchart of the general steps that a worker should follow in case of a spill.  A good 
overview of spill containment procedures can be found in the book “The Safe and 
Effective Use of Pesticides” (see Reference section). 
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Figure 5.11 
General Steps to Follow in Case of a Spill 

 
 
 
 

NOTIFY 
the supervisor in 

charge who 
should, in turn, 

notify the proper 
authorities.  If 

contact cannot be 
made, dial 911. 

EVALUATE 
the accident and quickly 

determine the most 
immediate concerns 

(medical and/or 
environmental). 

ISOLATE  
the area with 

fluorescent traffic safety 
cones, ropes or other 
cordon device to be 

sure that no one walks, 
wanders or drives 

through the spill area. 

 
EVALUATE 

any damage that may 
have occurred resulting 
from the spill (property, 
health, and equipment 

damage) and make notes 
on all relevant details 

and circumstances 
before leaving the scene. 

PREPARE A 
COMPLETE 

REPORT 
detailing the incident 

immediately after leaving the 
scene upon returning to the 
work place and submit it to 
the immediate supervisor.  

 
CONTAIN 

OR 
CONTROL  

the spill. 
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5.3.3.7 Emergency Medical Care 
Accident situations requiring emergency medical care are likely to involve acute exposure to 
potentially toxic chemicals.  Instructions for handling these exposures appear on the pesticide 
label.  

Workers should: 

 Be aware of the symptoms of acute exposures for each pesticide being used. 

 Have a predetermined strategy for dealing with exposure scenarios, including knowing 
the label recommendations for dealing with acute exposures and the nearest medical 
facility where emergency care is available. 

5.3.3.8 Equipment and Equipment Maintenance 
All equipment for the handling of pesticides should be inspected and cleaned by workers each 
day before use, to ensure that there are no problems that could lead to chemical leaks, spills or 
accidents during the day's work (3CCR, section 6742). 

The calibration of equipment should be done routinely to ensure that the proper amount of 
pesticide is applied.  The maintenance of application rates within label recommendations also 
reduces the risk of surface and ground water contamination. 

5.3.3.9 Groundwater and Surface Water Protection 
The main factors determining the rate at which pesticides enter groundwater and surface water 
systems are chemical mobility, solubility, persistence and soil type. For example, potentially 
dangerous chemicals are likely to have a high solubility and an extremely long half-life, and 
they are not likely to be easily absorbed into the soil.  Therefore, pesticides that decompose 
rapidly may be preferred under certain conditions.   

However, it should be noted that if a less dangerous pesticide is chosen, but then applied two or 
three times as often, it may not make sense from a transportation and application risk 
standpoint to choose the pesticide.  Therefore, because of these factors, regardless of the 
category of pesticides being used, pesticide advisors should always be aware of the 
compatibility of the pesticide with the characteristics of the site of application (soil type, slope, 
proximity to a water body, vegetation) before recommending pesticides for a specific area.  For 
example, recommended surflan rates vary according to the amount of organic matter in the soil. 

Furthermore, because the effect of these uses is not always immediately apparent, public 
agencies should periodically test areas where frequent pesticide applications occur and the area 
is identified as particularly vulnerable to contamination or deterioration. 

PesticideWise (http://www.pw.ucr.edu/WQ_Homep.asp) is an informational database that 
public agencies can utilize to determine various properties of pesticides and their potential risk 
to water quality. 
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5.3.3.10 Pesticide Use in Aquatic Environments 
The application of pesticides to aquatic environments for the control of pests requires coverage 
under the NPDES permit program.  A General Permit, with January 31, 2004 expiration, was 
issued by the State Water Resources Control Board to authorize the application of pesticides 
directly to waters.  The permit allows the application of aquatic pesticides by public entities as 
long as certain requirements are meet.  These requirements state that dischargers must: 

 Comply with all pesticide label instructions, DPR and Department of Health and Safety 
regulations, and any Use Permits issued by the local Agricultural Commissioner; 

 Identify and implement BMPs to minimize adverse effects to the environment; 

 Submit technical and monitoring reports as required by the local RWQCB. 

Specific details of these requirements can be found in the General Permit available at the 
following link:  

http://www.swrcb.ca.gov/resdec/wqorders/2001/wqo/wqo2001-12.doc
 
Further information on the direct application of pesticides to aquatic environments can be 
found in the University of California Division of Agriculture and Natural Resources publication 
titled ‘Aquatic Pest Control’ (see the References section).  In addition, the publication entitled 
‘Pesticides and Aquatic Animals: A Guide to Reducing Impacts on Aquatic Systems’ provides a 
review of aquatic pesticide management practices. 

5.3.4 Application of Pesticides 
In cases where State Laws require supervision of pesticide applications, supervision must be 
handled by a state-licensed or certified pesticide applicator.  For all other pesticide applications, 
workers with equivalent training may handle supervision. 

Public agencies that contract for pest control should periodically inspect contracted work crews 
to be certain that contractors are following the same or more stringent pesticide management 
guidelines as required by the County agencies. Public agencies handling their own applications 
should likewise inspect their work crews on a regular basis to ensure that safety standards are 
being met. 

5.3.4.1 Proper Techniques 
The pesticide label must be attached to the container and available on site.  The label contains 
information regarding how to safely use the product.  It is important that the applicator and 
handlers read the label carefully and follow application instructions exactly. Special attention 
should be paid to the list of pests that the pesticide will control to ensure that the right chemical 
is being used for the right job. 

When a range of rates is given on the pesticide label, the applicator should use the lowest rate 
unless there are circumstances that warrant using a higher rate.  These circumstances are 
provided on the label. 

State regulations mandate that no pesticide application shall be made or continued when: 
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 There is a reasonable possibility of the pesticide contacting the body or clothing of 

persons not involved in the application process; 

 There is a reasonable possibility of damage to non-target crops or animals; and 

 There is a reasonable possibility of contamination of non-target public or private 
property.  (3CCR, section 6614). 

Weather conditions are a major factor in determining the likelihood of offsite movement from 
the application target (i.e. drift), and therefore must be incorporated into the planning of 
pesticide applications.  This information can be found on the product label or supplemental 
labeling. 

5.3.4.2 User Safety and Protection 
The following is a list of suggestions for user safety and protection: 

 Have personal protective equipment (PPE) available for application of pesticides.  This 
includes eye protection, gloves, respiratory gear and impervious full-body, chemical 
resistant clothing when called for by the chemical label. 

 Workers should avoid inhaling pesticide spray and dust at all times. 

 Avoid working alone, especially at night.  If it is necessary to work alone at night, the 
worker should be in contact with a supervisor via a phone or radio. 

 Equipment should be cleaned at least at the end of the day’s applications.  The 
equipment should not be rinsed in an area where the wash water can contaminate 
surface or ground water.  Workers doing the cleaning must wear the same safety 
equipment as required on the pesticide label, e.g., eye protection, gloves. 

 Use of removable coveralls, gloves and shoes/boots is required when stated on the label, 
under PPE, when applying certain pesticides.  Use of these protections is recommended 
for most applications, especially if the applicator does not have the opportunity to 
change clothes prior to driving or riding in a vehicle or eating or drinking.  In this way, 
the applicator’s clothing is less likely to become contaminated.  The applicator should 
also wash his or her hands thoroughly after each application even though gloves are 
worn (3CCR, sections 6736 and 6738). 

 State laws regarding re-entry into areas that have recently been treated with pesticides 
should be followed (3CCR, section 6770).  For the most part, pesticides used for 
landscape and turf pest control allow entry after the product has dried.  Nevertheless, 
treated areas must be blocked off or otherwise isolated until re-entry is allowed in order 
to reduce human exposure to the pesticide. 

 Before workers come into contact with pesticides they need to be trained about the 
specific pesticides being used, including how to properly handle them, the dangers 
involved in their use, and proper training and safety procedures of the pesticides. 
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 Keep current records including a complete list of pesticides being used in the 

jurisdiction. This should include the pesticide name, amount in storage, dates, use site, 
rates of application and pests controlled with each application. 

 Keep all relevant label and MSDS information for each pesticide updated and readily 
available at all times to workers handling the materials. 

5.3.4.3 Storage, Disposal and Transportation 
Storage of pesticides should be away from living areas and in a covered area that is well-
insulated from temperature extremes; storage areas should have a cement floor and good 
ventilation.  Also, storage areas should be clearly marked according to state standards and be 
securely locked at all times when not in use. 

Signs, visible from any direction of probable approach, must be posted around all storage areas 
for containers that hold, or have held pesticides, that are required to be labeled with the signal 
words "warning" or "danger".   

Each sign should be of such size that it is readable at a distance of 25 feet and contain the 
following statements: 

DANGER 

POISON STORAGE AREA 
ALL UNAUTHORIZED PERSONS KEEP OUT 
KEEP DOOR LOCKED WHEN NOT IN USE 

 
The notice shall be repeated in an appropriate language other than English when it may 
reasonably be anticipated that persons who do not understand the English language will come 
to the enclosure (3CCR, section 6674). 

Pesticide labels on pesticides being stored or used should be kept in good condition and 
attached to all containers holding pesticides (3CCR, section 6676 and 6678) and storage 
equipment and containers should be inspected frequently for leaks or defects before being taken 
on the job.  Containers should also be inspected before storing at the end of the day. 

Proper Disposal 
Following are recommendations that should be followed in order to ensure the proper disposal 
the pesticide containers: 

 Pesticide containers should be triple-rinsed before disposal (3CCR, section 6684). 

 Cleaned containers should be sent back to the manufacturer for recycling whenever 
possible.  However, once triple-rinsed most haulers will take them to most landfills.  

 Leftover rinse water should be used as spray. 

 Surplus or out-of-date pesticides should be given to a licensed hazardous waste hauler 
for disposal. 
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Safe Transportation Methods 
The following is a list of recommendations that should be followed to ensure that workers 
utilize safe transportation methods when traveling to and from worksites: 

 Pesticide containers should be tightly sealed and secured from tipping or excess jarring 
(3CCR, section 6682). 

 Pesticide transportation compartments on vehicles should be isolated from the 
compartment carrying people, food and clothing (3CCR, section 6682) and should be 
securely locked. 

 Only the amount of pesticide needed for the day should be transported to the site.  If the 
pesticide is transferred to another container, a copy of the label or a service label must be 
attached.  (3CCR, sections 6676 and 6678). 

 In no case shall a pesticide be placed or kept in any container of a type commonly used for food, 
drink or household products.  (3CCR, section 6680). 

 Appropriate pesticide labels and MSDS sheets, a spill cleanup kit, and a first aid kit 
should always be brought along when transporting pesticides. Additionally, the location 
of an emergency medical care center should be known. 

 All vehicles used for pesticide transportation should include radio or cellular 
communications for contacting help in case of a spill or some other emergency. 

5.3.5 Fertilizer Management
Fertilizers are nutrients applied to soil or plants to promote plant growth or health.  Fertilizers 
commonly used in landscapes contain both: 

 Nitrogen (N); and   

 Phosphorus (P)  

Soluble forms of nitrogen and phosphorus can leach through soils or move off-site in surface 
runoff causing algal blooms or eutrophication within the local waterways.   

Fertilizers also play an important role in promoting plant growth that protects soil from erosion 
and enhances landscape aesthetics.  Because of the necessity for soil nutrients and the potential 
for adverse effects on local waterways due to the loss of these nutrients through runoff and 
leaching management guidelines are necessary as a means of reducing the loss of fertilizers into 
water bodies. 

5.3.5.1 State and Federal Law 
Fertilizer use is not regulated under state and federal law, as its use does not pose an immediate 
danger to public health and safety.  However, it is well known that the misuse of fertilizers 
poses risks to the environment.  As a result, various organizations have developed management 
guidelines for fertilizer use on specific crops.  The California Plant Health Association 
(http://www.cpha.net) maintains a listing of fertilizer manufacturers, distributors, and 
associations that provide technical information on the proper use of fertilizer on their web site. 
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5.3.5.2 General Recommendations 
The following is a list of general recommendations that should be followed when storing, 
applying and transporting fertilizers: 

 Whenever possible use foliar and/or soil nutrient testing before applying fertilizers to 
verify application timing and rate.  

 Use a higher percentage of fertilizers containing slow-release N, such as IBDU and 
sulfur-coated urea.  Be aware that organics (i.e. bone meal) and some slow-release 
fertilizers are dependent on microbial activity for the release of nitrogen; therefore low 
soil temperature will decrease the release of nitrogen available for plant uptake.  

 If highly soluble-N fertilizers are used, apply smaller amounts on a more frequent basis. 

 Incorporate fertilizer directly into the soil around the plant, where possible, to minimize 
potential surface runoff. 

 Although fertilizers must be watered in the soil in order to work, watering should occur 
with light irrigation just after the application.  Due to the unpredictability of rain events, 
it is recommended that fertilizers not be applied in the rain or on the same day that rain 
is expected. 

 Irrigation application rates and schedules should be adjusted to minimize surface runoff, 
especially immediately following the application of a fertilizer. 

 Immediately clean up any spill of fertilizers using dry methods of cleanup such as by 
sweeping or scooping up the material.  

 Fertilizer storage facilities should be covered and have an impermeable foundation so 
that potential spills cannot runoff into surface water or leach into groundwater systems. 

 Fertilizers must be securely covered in the vehicle before being transported to 
application sites to avoid spillage or loss during transport. 

5.3.5.3 Nutrient and Soil Assessment 
Soluble fertilizers can easily leach through soil and potentially contaminate groundwater 
following excess irrigation, after heavy rains and where the water table is high.  Generally, the 
most significant loss of fertilizer is from nitrate-nitrogen, but there is some evidence that 
phosphorus leaching can be significant in soils that have received regular applications of 
soluble phosphorus.   

Foliar and soil analysis should be utilized whenever possible to assist in the determination of 
the nutrient status of plants and the soil where they are growing.  Nutrient testing can be an 
important management tool for determining baseline nutrient levels in order to adjust 
application rates appropriately.  Generally, soil testing is done only for newly developed sites, 
but valuable information can be obtained on established sites as well.  For example, the 
chemical and physical properties of the soil affect the availability of nutrients.  Figure 5.12 
illustrates the range of nutrient availability as the pH of the soil increases or decreases.   
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Nutrient analyses are often accompanied with an interpretation and recommendation from the 
testing laboratory in order to assist the applicator in choosing the proper type and rate of 
fertilizer.  Fertilizer recommendations should be based on the type of plant material (i.e. mature 
tree versus groundcover), the growth stage, overall health of the plant, and the current nutrient 
status of the soil.  If a public employee with expertise in plant nutrition is not available, the 
testing laboratory or a Certified Crop Advisor (CCA) with expertise in urban horticulture 
should be able to provide a useful interpretation of a foliar or soil analysis. 

 
Figure 5.12 

The Effect of pH on Plant Nutrient Availability 
 

 
 
Source: California Master Gardener Handbook 2002, p. 54 (Dennis Pittenger, Editor) 
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5.3.5.4 Fertilizer Types 
 Inorganic and Synthetic Fertilizers 

The most widely used fertilizers are inorganics characterized as being relatively low in cost, 
easy to apply, and quick releasing.  However, overuse of inorganic fertilizers can result in 
increased soil salinity and the need to leach soils to avoid salt damage to plants (i.e. leaf burn).  
Inorganic fertilizers are also available as slow-release fertilizers, but at a much higher cost.   

The main advantage in using slow-release fertilizers is their ability to provide nitrogen to the 
root zone at rates that more closely match the growth of the plant, thereby minimizing the 
amount of nitrogen available for leaching below the root zone.  One disadvantage is their use on 
steep slopes, where broadcast fertilizer prills (capsules) may easily become mobile during 
irrigation and storm events. 

 Organic Fertilizers 

Manures and organic concentrates such as blood and fish meal are considered organic 
fertilizers and offer the advantage of releasing nitrogen at a slower rate.  A significant 
advantage to the use of organic fertilizers is that many of them are also classified as soil 
amendments due to their effect on the soil’s physical properties.  Disadvantages include 
high salt content, presence of weed seeds, varying nutrient content, and a higher cost 
per pound than inorganic fertilizers rendering them cost ineffective for municipal use. 

It should also be noted that recent studies have indicated that organic fertilizers and 
amendments may be significant sources of fecal coliform in irrigation and storm water 
runoff.  In contrast to the traditional assumption that fecal bacteria only multiply within 
the digestive tracts of warm-blooded animals, recent research suggests that fertilizers 
may contribute to the propagation of fecal bacteria in the warm, moist and dark 
environment of the storm drain infrastructure. 

Although State regulations require commercial composters to reduce fecal bacteria in 
manure-composted materials, green waste materials are not currently regulated for fecal 
bacteria and may contain incidental amounts of animal waste, such as from pets or wild 
birds.  In addition, uncomposted animal manures and yard trimmings can have fecal 
coliform concentrations as high as Class B sewage biosolids.   

Prior to choosing the type of fertilizer, the following should be taken into consideration: 

 Ability of the plant material to uptake and utilize nitrogen (soil temperature, species, 
growth rate). 

 Leaching requirements due to soil salinity. 

 Severity of slope and potential for runoff to carry fertilizer. 

 Proximity to storm drains or hard surfaces. 

 Receiving water impairments (such as bacteriological impairments). 

 Type of irrigation and scheduling. 
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5.3.5.3 Application Rates and Timing 
The amount of fertilizer needed for different applications depends on a number of factors.  The 
following factors should be considered prior to the application: 

 Rooting characteristics of the vegetation (turf, shrubs, and trees). 

 The growth stage of the plant. 

 The ability of the plant to uptake the nutrients from the soil (temperature, water status, 
pH of the soil, salinity, etc.). 

 The current nutrient content of the soil. 

 Additional sources of nutrients (i.e. composts, reclaimed water, atmospheric deposition). 

 Potential for loss of nutrients by leaching. 

 Method of irrigation. 

 Chemical properties of fertilizer being applied. 

The application of fertilizers should coincide with the growth stage requirements of the plant.  
For mixed plantings having different growth stages, fertilizer applications should be divided 
into several applications targeting each of the growth stages.  

The vegetation being managed should be researched and fertilizers applied only according to 
the amounts and at the time intervals recommended by the manufacturer or a public employee 
qualified to make fertilizer recommendations.  This should minimize the waste of fertilizer and 
reduce the risk of water contamination.  Although recommendations for the application of 
fertilizers to turf are well researched, there is more uncertainty in the rate and timing of the 
application of fertilizer to landscapes consisting of a mixture of trees, shrubs, turf, and 
groundcovers.  As a result, foliar and soil nutrient testing should be used as a tool to assist in 
the determination of application rates and timing until more information is available. 

5.3.5.6 Application Methods of Fertilizers 
This section details the most common methods for application of fertilizers, however, these are 
not the only acceptable methods of fertilizer application since every application has its own 
circumstances and variables to consider.  Table 5.17 provides a summary of the major 
advantages and disadvantages of each application method. 

The types of application methods included in this section are: 

 Banding 

 Sidedressing 

 Foliar Fertilization 

 Broadcast Application 

Regardless of what type of application method is chosen, the method should strive to deliver 
nutrients to the location where maximum plant uptake and utilization occurs and the chosen 
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method should take into account the potential for surface runoff, dust, leaching into 
groundwater and the volatilization of materials.  Proper calibration of application equipment 
insures that fertilizer is delivered at the recommended rate and record keeping for the amount 
applied, the location of the application, and the frequency of the application will assist in 
tracking fertilizer use and refining application timing and rates 

 Banding of Fertilizer 

This method involves physically working small amounts of fertilizer into the soil in a 
band beneath and/or around the sides of a plant.  It allows new roots to efficiently use 
the nutrients and minimizes potential nutrient loss to surface runoff.  Banding is 
particularly useful for new plantings, however, given the labor involved, banding may 
not be practical for some fertilizer applications. 

 Sidedressing 

Similar to the banding method of fertilizer application, sidedressing involves the 
placement of dry fertilizer in a band directly next to actively growing plants.  
Sidedressing is particularly effective for applying fertilizer to established plantings 
during critical growth stages.  Although this method is labor intensive, it delivers 
nutrients directly to growing roots and minimizes the potential for fertilizer movement 
in surface runoff. 

 Foliar Fertilization 

This type of application refers to fertilizer that is applied in liquid form directly to the 
leaves and stems. However, runoff problems may occur where the spray is allowed to 
drip off the leaves onto the ground or irrigation and rainfall occur immediately after the 
application. 

This method can reduce nutrient leaching into the soil when applied correctly and can 
often be performed at the same time as pesticide applications to avoid spraying twice (if 
this is done, it is important to check that the materials are compatible for spraying). In 
this case, the guidelines for pesticide applications must also apply and the pesticide label 
checked for appropriateness of this method. 

 Broadcast Application 

The most common method utilized by public agencies is the application of dry or liquid 
fertilizer uniformly spread over the soil surface. This is often done mechanically with a: 

o Drop Spreader; 

o Rotary Spreader and Belly-Grinder;  

o Spray Booms; or  

o Spinning Disks. 
 

Drop Spreader - The simplest of mechanical applicators, the drop spreader is 
commonly mounted on wheels and pushed by hand or pulled by vehicle to drop 
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granular fertilizer out of the hopper.  The use of a drop spreader in this way reduces 
the potential for off-target application of fertilizers.   

Rotary Spreaders and Belly Grinders  - These generally operate by “throwing” 
fertilizer in front of the spreader.  These types of spreaders should not be utilized to 
fertilize vegetation adjacent to hardscapes, such as streets and sidewalks.   

Spray Booms – Spray booms are for liquid fertilization.  As with the use a rotary 
spreader, this method does not offer much control over fertilizer drift in adverse 
weather conditions and care should be taken to avoid spreading fertilizer onto 
impermeable surfaces such as sidewalks and driveways.  If fertilizer lands on these 
types of surfaces, sweep or blow the material onto the vegetation or into a container 
for later use.   

Spinning Disks – Spinning disks are mounted on a moving vehicle in a manner 
allowing for the throwing of dry fertilizer into the air.  As with the use a rotary 
spreader, this method does not offer much control over fertilizer drift in adverse 
weather conditions and care should be taken to avoid spreading fertilizer onto 
impermeable surfaces such as sidewalks and driveways.  If fertilizer lands on  
these types of surfaces, sweep or blow the material onto the vegetation or into a 
container for later use.   

 
Table 5.17  Advantages and Disadvantages of Common Fertilizer  
Application Methods 

Fertilizer Application Methods Advantages Disadvantages 

Banding 
Nutrients placed 

directly near roots. 
 
Minimizes nutrient 
loss in surface runoff. 

Labor intensive. 
 
Generally only utilized 
for new plantings. 

Sidedressing 
Efficient application of 
nutrients to growing 
roots in established 
plantings. 

Labor intensive 

Foliar  
Reduces leaching 
potential of nutrients 
below the rootzone. 
 
May be applied with 
pesticides under 
certain circumstances. 

High potential for 
nutrients to be 
washed from plant 
surfaces during 
irrigation. 
 
Adverse conditions 
such as wind may 
cause drift on to hard 
surfaces. 

Broadcast 
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Table 5.17  Advantages and Disadvantages of Common Fertilizer  
Application Methods (continued) 

Fertilizer Application Methods Advantages Disadvantages 

     Drop Spreader Off-target application 
is minimized. 

Coverage of large 
areas is time 
consuming. 

     Rotary Spreader or Belly Grinder Ease of application. 
 
Covers large areas 
quickly and provides 
access to difficult 
areas. 

Off-target application 
of fertilizers to hard 
surfaces is common. 

     Spray Booms Useful for foliar 
applications over 
large areas. 

Potential for drift 
under adverse 
weather conditions. 

     Spinning Disks Allows for fertilizer 
applications over 
large areas quickly 
and easily. 

Off-target application 
to hard surfaces is 
common. 

 

5.3.5.7 Storage and Handling of Fertilizers 
Although fertilizers present no hazard to the user’s health when stored and handled properly, 
employees responsible for the storage and handling of fertilizers should be aware that some 
fertilizers have properties that can result in dangerous chemical reactions if mixed with other 
substances or under unusual circumstances.  

Therefore, a dehumidifier may be necessary for storage areas where sensitive fertilizers are 
stored such as ammonium nitrate.  In addition, since most fertilizers tend to be corrosive to 
metals, concrete structures are preferred for fertilizer storage facilities.  These problems can be 
minimized by only purchasing those quantities that will be used in the immediate future 
instead of storing materials for long periods. 

 Dry Fertilizer 

In most cases, dry fertilizers are safe to store, transport and handle. However, because 
some fertilizers have unique, potentially dangerous properties, it is advisable for public 
agencies to consult a qualified individual having knowledge of the safest storage and 
handling procedures for specific fertilizers.  Fertilizer supplies are an excellent source of 
information on the proper handling and storage of fertilizers.  In general, the following 
precautions should be taken when storing and handling fertilizers: 

o Keep away from open flame. 

o Keep chemicals separate from each other to avoid cross contamination. 

o Properly dispose of empty fertilizer bags. 

o Sweep up and dispose of all contaminated material (Do not wash with water). 
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o Store in a cool dry facility. 

 Liquid Fertilizer 

Since fertilizers in liquid form are potentially more hazardous than dry fertilizers, 
employees responsible for storage and handling need to be aware of the specific 
properties of each liquid fertilizer in use, including corrosiveness and tolerable 
temperature and pressure ranges.  In addition, protective equipment may be necessary 
for workers handling fertilizers such as sulfuric or phosphoric acid.  

Fertilizer suppliers should be consulted for recommendation on the safest handling and 
storage procedures for specific liquid fertilizers. 
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Websites 
California Department of Pesticide Regulation – www.cdpr.ca.gov
 
California Fertilizer Foundation (CFF) - http://www.calfertilizer.org/
The mission of the foundation is to enhance awareness of plant nutrients and agriculture in 
California through educational outreach such as a school garden grants program. . 
 
The California Plant Health Association (CPHA) - http://www.cpha.net/
An organization represents the interests of the fertilizer and crop protection manufacturers, 
distributors, formulators and retailers in California, Arizona and Hawaii. CPHA members 
market commercial fertilizers, soil amendments, agricultural minerals and crop protection 
products. The purpose of the organization is to promote the environmentally sound use and 
handling of plant health products and services for the production of safe and high quality food, 
fiber and horticultural products. 
 
The California Department of Food and Agriculture Fertilizer Research and Education Program 
(CDFA-FREP) - http://www.cdfa.ca.gov/is/frep/index.htm
Group created to advance the environmentally safe and agronomically sound use and handling 
of fertilizer materials.  Most of FREP's current work is concerned specifically with nitrate 
contamination of groundwater.  FREP facilitates and coordinates research and demonstration 
projects by providing funding, developing and disseminating information, and serving as a 
clearinghouse on information on this topic. FREP serves growers, agricultural supply and 
service professionals, extension personnel, public agencies, consultants, and other interested 
parties 
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University of California Statewide IPM Program – http://www.ipm.ucdavis.edu 
 
The Fertilizer Institute - http://www.tfi.org/
An organization that provides educational information on fertilizers and a reference guide on 
public policy issues affecting the use of fertilizers. 

PesticideWise - http://www.pw.ucr.edu/
Searches a comprehensive EPA-USDA database and presents critical information on a 
pesticide's properties and water quality risks. 

5.4 Performance Reporting 
Performance indicators for certain Established BMPs have been tracked since the inception of 
the Model Municipal Activities Program. These BMPs are street sweeping, solid waste 
collection, catch basin stenciling, drainage facility maintenance, trash & debris control (formerly 
litter control), household hazardous waste collection, and used oil grant participation. Annual 
evaluation of the routine preventive maintenance activities is conducted and, where 
appropriate, improvements or new practices are implemented to further reduce the amount of 
pollutants discharged into the storm drain system.  An important component of this evaluation 
process is the documentation and collection of data related to these selected activities.  Using 
the forms and procedures provided in Appendix A-5, reports regarding the performance of 
these activities must be provided to the Principal Permittee and ultimately the Water Board as 
part of the annual progress report: 
 
 Street Sweeping: All Permittees maintain street sweeping programs in residential, 

commercial and/or industrial areas.  In 1993 the Permittees compiled information 
regarding their existing street sweeping schedules and practices and have subsequently 
changed elements of their programs such as the types of sweepers purchased, the 
frequency of sweeping, and the use of parking restrictions in order for the street 
sweeping program to aid in water quality improvements. 

 Solid Waste Collection: The Permittees have solid waste collection programs for public, 
residential, commercial and industrial areas.   

 Catch basin Stenciling: Over 37,000 storm drain inlets have been stenciled.  Each year 
6,000 – 9,000 inlets are re-stenciled. 

  Drainage Facility Maintenance: The Permittees inspect the drainage system within their 
jurisdictions annually and clean out accumulated debris on an as needed basis.  Removal 
of accumulated debris and sediment is carried out either manually or by mechanical 
methods using flushing – in emergency situations only – in accordance with established 
maintenance procedures (Model Maintenance Procedure DF-1).  By removing this 
material from the catch basin inlets and storm drain system, the Permittees make a 
significant contribution in preventing the passage of these materials in downstream 
receiving waters.   

 Trash & Debris Control: Trash and debris control is an important element in the 
diversion of litter and other solid materials from the storm drain system.  Although most 
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Permittees historically viewed litter control as a public service program (i.e., preventing 
visual blight, etc.), rather than as a pollution control problem, it is now considered 
important as a visual indicator of water quality and an aspect of the recreational use of a 
waterbody. 

 Household Hazardous Waste Collection: Orange County has a household hazardous 
waste collection program administered by the Integrated Waste Management 
Department (IWMD).  The program comprises four sites (Anaheim, Huntington Beach, 
San Juan Capistrano, and Irvine).  

 Used Oil Grant Participation: Most of the Permittees, as well as the County’s Health 
Care Agency, currently implement used oil recycling programs. These programs involve 
comprehensive public outreach including television and newspaper advertising, 
displays at community events, and the distribution of used oil containers at no cost to 
residents.  

5.5 Training and Education 
Education and training of municipal staff is one of the keys to a successful stormwater program. 
To assist the responsible municipal and contract/lease staff in understanding the Municipal 
Activities Program Manual and the Model Maintenance Procedures, several different annual 
training sessions have been or are being developed.    

In order to adequately address the different areas of the Municipal Activities Program element, 
four training modules have been developed and are included in the Final Model Municipal 
Activities Program Manual (Appendix B-5).   

In order to ensure that the program is being implemented properly, each municipality should 
have the appropriate number and type of personnel at each of the training sessions.  In addition 
to Permittee sponsored training, staff is also encouraged to attend training seminars or 
workshops related to stormwater management and water quality conducted by other 
organizations. 

Model Municipal Program Training Modules 
In order to adequately address the different areas of the Municipal Activities Program element, 
five training modules have been developed and are included in Appendix B-5.   

The following sections describe the five modules. 

 The General Program Management training module is targeted towards stormwater 
program managers and addresses the overall program framework, objectives and 
approach so that they may gain a broad understanding of how the program is 
developed and implemented at a local level.  The training will be in a classroom setting, 
provided annually, and approximately 2-3 hours in length. 

 The Fixed Facility training module is targeted towards facility managers and field level 
staff and addresses the implementation and inspection of the actual procedures. This 
training is tailored to municipal staff supervising the performance of municipal 
activities, in a “train the trainer” style format for formal or tailgate-style use.  The 
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training will be both classroom and field settings, provided annually, and approximately 
2-3 hours in length. 

 The Field Program training module is targeted towards facility managers and field level 
staff and addresses the general techniques municipal staff may implement to prevent 
pollution problems, how to respond to spills once they have occurred and how to 
recognize potential problems.  The training will be in a classroom setting, provided 
annually, and approximately 2-3 hours in length.  

 The Municipal IPM Fertilizer/Pesticide Guidelines training module is targeted towards 
stormwater program managers and addresses the overall program framework, 
objectives and approach so that they may gain a broader understanding of how the 
program was developed and should be implemented at a local level.  The training 
generally focuses on the proper application and handling of fertilizers and pesticides for 
management and municipal staff performing application activities.   The training will be 
in a classroom setting, provided annually, and approximately 2-3 hours in length.   

 The Municipal IPM Approaches training module is targeted toward Permittee field staff 
and applicators.  The training is specific regarding the different types of techniques and 
technologies that are available for municipal staff to implement while managing and 
applying pesticides and fertilizers. 

5.6 Definitions 
For the purposes of the program, the following definitions are provided:  

California Code of Regulations, Title 3, Division 6 (3CCR) - California State Code regulating 
pesticides and pest control operations.  http://www.calregs.com  

Catch Basin – a box-like underground concrete structure with openings in curbs and gutters 
designed to collect runoff from streets and pavements; may also be referred to as a drain inlet. 

Detention Basin – an excavated basin used for the temporary detention of stormwater and/or 
urban dry weather runoff, to delay and attenuate flow, with release usually by a measured but 
uncontrolled outlet.  

Drainage Facility – structure that is designed to collect or temporarily store or convey urban 
dry weather and/or stormwater runoff which may or may not include catch basins (storm drain 
inlets), detention basins, retention basins, sediment basins, open drainage channels, and lift 
stations.  Although street curbs, gutters and underground channels and piping are not included 
within the definition, they are addressed within the Program though the field program Model 
Maintenance Procedures. For example, the maintenance of street curbs and gutters is addressed 
through the Model Maintenance Procedure for street maintenance. 

Equivalent Training - term referring to municipal employees dealing with the application of 
pesticides who have not received a qualified applicator's license or certificate (QAL or QAC) 
from the State of California, but who have completed a training course in pesticide application 
offered by the County of Orange. 
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Eutrophication - A response to an increase in the nutrient status (nitrogen and phosphorus) of a 
water body. The result is an increase in the growth of vegetation (usually algae), a decrease in 
dissolved oxygen, increased turbidity, and a general degradation in water quality. 

Field Program - a set of related municipally performed activities that take place throughout the 
municipality instead of at stationary locations.  These types of activities may also be privately 
contracted.  Examples of municipal field programs include road, street and highway 
maintenance, as well as drainage system maintenance. 

Fixed Facility - a stationary site that is municipally owned and operated and at which 
municipal activities may occur.  These types of facilities may also be municipally owned but 
privately leased.  Examples of fixed facility types include municipal waste facilities and 
corporation yards. 

Food and Agricultural Code, Divisions 6, 7 & 13 (FAC) - California state statutes relating to 
pesticides.  Laws passed by the California Legislature.  Provides the authority for the 
Department of Pesticide Regulation (DPR) and 3CCR. 

Integrated Pest Management (IPM) - A sustainable approach to pest management that 
combines the use of prevention, avoidance, monitoring and suppression strategies in a way that 
minimizes economic, health, and environmental risks.  

Lift Station – a below grade structure and equipment designed to collect, store, and 
periodically transfer stormwater and/or urban dry weather runoff to flood control channels. 

Materials Data Safety Sheet (MSDS) – sheets that contain all information necessary for the safe 
handling of pesticides. They include chemical identifications, hazardous ingredients, physical 
data, fire and explosion data, health hazards, reactivity data, spill or leak cleanup procedures, 
special protection and special precautions.  Federal law requires them to be kept on file for 
every pesticide or other hazardous material stored or used. 

Maximum Extent Practicable (MEP) - taking into account equitable considerations of 
competing factors, including, but not limited to, the gravity of the problem, fiscal feasibility, 
public health risks, societal concern and social benefit. 

Open Drainage Channel – an above ground channel used for collecting and conveying 
stormwater and/or urban dry weather runoff. 

Pest Control Advisor (PCA) - a person who offers a recommendation on any agricultural use 
(includes landscape and turf maintenance), who holds him or herself forth as an authority on 
any agricultural use, or who solicits services or sales for any agricultural use  A PCA must 
possess a valid Agricultural Pest Control Adviser License.  To obtain a license the applicant 
must meet certain educational requirements and successfully complete examinations relating to 
knowledge of pests, pesticides and laws and regulations concerning pesticide use.  Officials of 
federal, state, and county departments of agriculture, and University of California personnel 
engaged in duties relating to agricultural use are not required to be licensed.  A PCA must also 
register with the County Agricultural Commissioner (CAC). 

Pesticide Labels - In California, all pesticide use is regulated through federal and state laws and 
regulations.  Food and Agricultural Code (FAC), section 12973, states: ‘the use of any pesticide 
shall not conflict with the registered label’.  In other words “the label is the law”.  No pesticide 
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can be used in California until the Department of Pesticide Regulation (DPR) has registered it.  
The approved pesticide label contains all the regulations regarding the use of the particular 
product.  This includes the EPA registration number, the active ingredient and percentage of 
inert ingredients, the allowed use sites, the solution and dilution rates, the personal protection 
equipment (PPE) needed, as well as precautionary statements, environmental hazards, use 
requirements and directions for use.  To use a product in a manner inconsistent with its label is 
against the law.  As required by federal law, manufacturers of pesticides must provide labels on 
the containers of all pesticides intended for sale and distribution. 

Pollution Prevention - any practice that reduces or eliminates the creation of pollutants. One 
example would be reducing the amount of litter originally generated by training public 
employees to not create litter while performing tasks.   

Qualified Applicator’s Certificate (QAC) - a certificate obtained from the State of California 
after demonstrating adequate knowledge of the proper techniques for handling, storing, 
transporting and applying pesticides. Any person who uses or supervises the use of federally 
restricted use pesticides or state restricted materials for any purpose or on any property other 
than that provided by the definition of “private applicator” must have a QAC.  A QAC is 
obtained by passing the Laws, Regulations, and Basic Principles examination and at least one 
pest control category examination. 

Qualified Applicator's License (QAL) – a license required for any person who supervises 
pesticide applications made by a licensed Pest Control Business and who is responsible for the 
safe and legal operation of the pest control business.  Those persons who supervise the use of 
federal or state restricted materials for any purpose (and on any property) other than that 
provided by the definition provided under “private applicator” must also obtain a QAL. 

Restricted Materials Permit - a permit that must be acquired by any public agency before 
application of the pesticides listed as restricted in 3CCR, section 6000.  In Orange County, this 
permit must be obtained from the County Agricultural Commissioner.  A list of restricted 
materials can be found at http://www.cdpr.ca.gov/docs/license/pr-pml-013a.pdf or at the 
Agricultural Commissioner’s Office. 

Retention Basin – a basin or depression designed to provide storage of stormwater and/or 
urban dry weather runoff without a positive outlet, or with a specially regulated outlet, where 
all or a portion of the inflow is stored for a prolonged period. 

Sediment Basin – a basin with controlled a stormwater release structure, formed by 
constructing an embankment across a drainage way that temporarily retains stormwater 
and/or urban dry weather runoff in order to allow sediment to settle out. 

Source Controls – any practice that prevents pollution by reducing pollutants at their source.  
Street sweeping is an example of litter source control. Litter is removed from the street, which 
reduces the amount of litter that enters the storm water conveyance system. 

State Laws - The California Food and Agricultural Code (FAC) and the California Code of 
Regulations, Title 3 (3CCR), constitute the laws and regulations referenced in these guidelines.  
They are referenced often and usually are referred to as “State Laws”. 
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Treatment Controls – any practice that removes pollutants from water.  Trash booms that 
remove litter from the water as it flows within a flood control channel is an example of a 
treatment control. 

Toxicity Classification – categories by which the Environmental Protection Agency (EPA) 
groups pesticides according to their toxicity or potential to cause injury to people. Category I 
pesticides are often the most hazardous because they are the most toxic and their use is 
normally restricted; they will carry the word “danger” or “danger-poison” with the skull and 
crossbones on the label.  Category II pesticides are moderately toxic and carry the word 
“warning” on the label.  The least hazardous pesticides are Category III and IV pesticides.  
These are slightly toxic or relatively nontoxic but basic safety precautions should still be taken.  
These carry the word “caution” on the label. 
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6.0 PUBLIC EDUCATION 

6.1 Program Summary 
Public education is an essential part of a municipal stormwater program.  Developing programs 
to increase the awareness of and involve the public can be an effective method for controlling 
non-point source pollution.  Emphasizing the relevant impact of stormwater pollution to each 
particular target audience increases the likelihood that the messages will be noticed and that the 
audience will support and participate in program implementation.  When a community has a 
clear idea where the pollution comes from, how it can affect them and what they can do to 
prevent those affects, it will be more willing to support and participate in program 
implementation. 

6.1.1 Program Overview 
Under their Local Implementation Programs, Permittees will continue to contribute to and 
participate in area-wide public education programs and conduct local programs to increase the 
awareness of and involve in controlling non-point source pollution.  This section of the DAMP 
provides a Model Program that Permittees can use to formulate their local programs. The 
objectives of the Model Public Education Program are to provide the following: 

 Increase awareness of all segments of the community of the importance of community 
involvement in controlling non-point source pollution 

 Provide information on alternative behaviors and practices that can contribute to 
controlling non-point source pollution 

 Track public awareness in the educational programs. 

6.1.2 Program Commitments 
The Public Education Program serves as an integral planning tool and presents an overall 
universal formula for developing and implementing various outreach campaigns.  The formula 
can be applied to multi-year comprehensive outreach programs or short targeted outreach 
activities and will be utilized in the following areas in the upcoming years: 

 Develop and create a materials plan to: 

o Prioritize revision and development of materials.  

o Define the common look and theme  

o Identify the additional materials necessary to communicate an effective overall 
pollution prevention message.  

o Translate all materials into Spanish and other languages as deemed necessary. 

 Develop and implement a multi-media outreach plan and method to track impressions 
including: 
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o Print Advertising 

o Radio Advertising 

o OCTA Bus Advertising 

o Movie Theatre Advertising 

o Cable Television Advertising 

o Internet Advertising  

 Develop and implement a non-media outreach plan and method to track impressions 
including: 

o Outreach through Permittees 

o Outreach through  Business Outreach 

o Outreach through Utilities Outreach 

o Outreach through Organizations 

o Outreach through Restaurants 

o Media Relations Campaign 

 Conduct a school outreach program including: 

o Orange County Department of Education (OCDE) 

o Municipal Water District of Orange County (MWDOC) 

o Discovery Science Center 

o Ocean Institute  

o California Regional Environmental Educational Community (CREEC) Network 

6.1.3 Regulatory Requirements 
The federal regulations require, as part of the DAMP, a description of educational activities, 
public information activities, and other appropriate activities to facilitate the proper 
management and disposal of used oil and toxic materials (Federal Register/Vol. 55, No. 222, 
p. 48071).  In addition, the regulations also specify education programs for construction site 
operators and a program to facilitate public reporting of illicit discharges. 

The Public Education Program was developed as a model for fulfilling the public education 
requirements of: 

 Section XIII of the Santa Ana Regional Water Quality Control Board (RWQCB) 
Municipal NPDES Stormwater permit, Order No. R8-2002-0010; and 

 Section F.4 of the San Diego RWQCB Municipal NPDES Stormwater permit, Order No. 
R9-2002-0001. 
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6.2 Model Public Education Program 
Permittee efforts will be focused in the following key areas. 

6.2.1 Develop and create a materials plan 
The first goal of the campaign was to review the current countywide public and business 
education materials that had been developed and create a materials plan to identify and 
develop the additional materials necessary to communicate an effective overall pollution 
prevention message. Based on this review a prioritized list of materials was created. The 
prioritization was based significantly on the materials already produced and in meeting the 
requirements of the Third Term Permits. In addition, the plan made specific recommendation 
for logos, tag lines, fonts, titles, paper stock, white space, colors, terminology, and messages to 
use in order for the materials to contain a common look and theme and be recognizable as 
consistent stormwater education materials. At a minimum, all of the developed and revised 
program materials should: 

o Explain the difference between the storm drain and sanitary sewer system, and 
describe how water in the storm drain does not receive treatment before entering our 
waterways; 

o Focus on specific pollution-causing behaviors and address them directly to increase 
the likelihood of changing those behaviors and reducing pollution; 

o Emphasize the relevant impact of stormwater pollution to the target audience; 

o Include a positive alternative to pollution-causing behaviors; 

o Tailor the personality, focus and depth of program messages appropriately for each 
audience and venue; 

o Facilitate a local and regional stormwater theme and look; 

o Include the Project Pollution Prevention moniker. 

In addition, the Permittees will explore partnership opportunities with religious institutions for 
ways to distribute prepared materials.  They will also work with them to encourage good 
housekeeping practices around the campuses. 

6.2.2 Develop and Implement a Multi-media Outreach Plan and a Method to Track Impressions  
In order to support the countywide public and business education program, a strategic media 
relations campaign was developed and implemented to reach a majority of the selected target 
groups with sufficient frequency (three or more times) to measurably increase their knowledge 
and measurably change their behavior. A cost-efficient and strategic media plan for print, bus, 
theater, cable, and radio advertising was developed based on market research (DAMP Exhibit 
6.III). The media plan included the following criteria: 

 Use targeted ad placement. Place print ads in sections or features that have a high 
probability of being read by the target audience. 
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 Take advantage of seasonal behaviors and activities. Schedule paid media and non-

media activities to coincide with the seasonal nature of certain behaviors and activities 
associated with stormwater pollution. 

 Use geographic targeting. Focus paid media and non-media activity in areas that have 
particular relevance. 

 Take advantage of media spill from neighboring programs. Plan and schedule paid 
media to take advantage of media reaching Orange County from neighboring programs, 
particularly Los Angeles and San Diego counties. 

 Coordinate paid media and non-media activities to maximize their impact and 
effectiveness 

 Identify the expected number of impressions that may be achieved for each event 

6.2.2.1 Print Advertising 
Orange County is served by two major daily newspapers, the Los Angeles Times and Orange 
County Register. In addition to these daily newspapers, numerous weekly papers cater to varied 
segments of Orange County’s population. The Register has 23 weekly community papers that 
serve Anaheim, Brea, Costa Mesa, Fountain Valley, Fullerton, Irvine, Newport Beach, Orange, 
Placentia, Tustin, Huntington Beach, Yorba Linda, San Juan Capistrano, Dana Point, Laguna 
Beach, Laguna Niguel, Aliso Viejo, Laguna Woods, Lake Forest, Mission Viejo, San Clemente, 
and unincorporated areas. The Times has weekly community papers that serve Huntington 
Beach and Laguna Beach, as well as a daily paper that serves Newport Beach and Costa Mesa. 
Advertisements were also placed in the OC Weekly and OC Metro, two popular weekly papers, 
Excelsior and Miniondas, the County’s best read Spanish language newspapers, and News-
Enterprise, to reach areas not served by the Times and Register community papers. To receive 
the most effective impact, the print advertising campaign will continue to focus mainly on 
weekly newspapers with some advertising in the Register and Times. 

The six print ads have been developed: 

 Pet waste – encourages pet owners to protect the environment by picking up after their 
pets; 

 Used oil recycling – encourages residents to protect the environment by properly 
disposing of used oil; 

 Fertilizer – encourages residents to protect the environment by properly using fertilizers; 

 Residential car washing – encourage residents to protect the environment by using 
commercial washes; 

 Earth Day  – celebrates Earth Day by reminding people that the Ocean begins at their 
front door; and 

 Cigarette – emphasizes the fact that cigarettes belong in the trash not the ocean.  
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The above ads with the exception of the Earth Day have been translated into Spanish. 
Additional, ads will be developed to address countywide water quality issues and constituents 
of concern.  

6.2.2.2 Radio Advertising 
Radio is an extremely effective means of communicating with the public. Although people are 
listening while they are driving, messages are still very well absorbed. Radio advertising has 
included advertising on the following radio stations: 

 KLAC 570 AM  

 93.1 JACK FM 

 Sonido 96.7 FM (Spanish) 

Ten radio PSAs have been created, five in English and five in Spanish.  Four are pollutant 
specific and focus on pet waste, used oil recycling, fertilizer and residential car washing.  The 
fifth provides an overview of several pollutants. The program will continue to explore 
advertising opportunities on radio.  

6.2.2.3 OCTA Bus Advertising  
Orange County residents rely heavily on their cars, which makes advertising opportunities on 
streets very valuable. OCTA bus advertisements are largely seen by an urban demographic: 
people driving, commuters taking the bus and people walking along the street.  OCTA bus 
advertising has included advertising on bus backs, bus sides and bus shelters. The artwork used 
illustrates the connection between our everyday activities and ocean pollution. The program 
will continue to explore advertising opportunities with OCTA.  

6.2.2.4 Movie Theater Advertising 
Movie theaters provide a highly effective advertising opportunity because the audience is 
captive to what is on the screen. Unlike newspapers, in which pages or sections can be 
discarded, or television, in which channels can be changed during commercials, theater 
audiences have no choice but to watch what is run on the screen.  

Permission was obtained from the City of San Diego to use and edit their 30-second “rubber 
duck” public service announcement (PSA). The 30-second PSA shows trash turning into rubber 
ducks and flowing to the ocean, which is consistent with the theme of storm drains. Two 
additional PSAs have been developed for the program, one focuses on trash while the other 
provides an overview of several pollutants.   

The program has advertised primarily with Edwards/Regal Cinema Theaters since they 
provide broad coverage of the county, offer a special pre-movie advertising/news segment and 
allowed economies of scale.  Additional movie theater advertising includes: selected AMC 
Theaters in Orange County, San Clemente Kirkorkian and the Long Beach Town Center.  The 
program will continue to explore movie theater advertising opportunities. 
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6.2.2.5 Cable Television Advertising 
Running advertisements on cable television has the potential to reach a very large audience in a 
cost-efficient and strategic manner.  Cable systems offer discounts, matching spots or free 
airtime for public service announcements. Four cable systems service Orange County: Adelphia, 
Comcast, Cox, and Time Warner.  The cable advertising has used the 30-second “rubber duck” 
PSA as well as the English and Spanish versions of the general pollutant PSA.  The program 
will continue to explore cable television advertising opportunities. 

6.2.2.6 Internet Advertising 
The internet has become a heavily relied upon source of information for the public therefore 
during the third permit term the program began advertising on the Orange County Registers 
on-line information website as well as JACK FM’s website. The website as a whole gets 14 
million hits per month. The program will continue to investigate on-line advertising as a means 
of providing Orange County residents with information.   

6.2.3 Develop and Implement a Non-Media Outreach Plan and a Method to Track Impressions  
A cost effective and strategic non-media outreach plan was developed and implemented in 
order to support the Orange County NPDES Stormwater Program’s public and business 
education efforts and compliment the advertising media outreach (DAMP Exhibit 6.III). These 
implementation efforts will utilize existing resources and partnerships for free and low-cost 
exposure of the Orange County Stormwater Program.  Combined with paid advertising, these 
approaches will help to enhance messages by increasing their frequency and the number of 
ways in which people receive them. 

6.2.3.1 Outreach to Permittees 
 
Included in this plan was the development of a “tool box” of materials to enable the Permittees 
to conduct local outreach both directly and indirectly through businesses, trade associations, 
chambers of commerce, utilities, restaurants and other organizations.  Specifically, the “tool 
box” included: 

 
• Outreach Materials - Artwork was created for use on outdoor locations such as bus 

shelters, streetlight banners, mouse pads and beach towels. 
 
• The Quad - A series of newsletters, press releases, fact sheets and billing inserts focused 

on seasonal stormwater themes.  Four seasonal quads were created. 
 

• An Events Listing - Lists of upcoming utility sponsored events were developed where 
stormwater information could be provided to event participants. 

 
• Employee Training Materials - Municipal stormwater training materials were developed 

to educate all Permittee employees about general stormwater pollution prevention 
principles.   
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Outreach to Businesses 
 
This plan proposed implementation of programs based on relationships and partnerships that 
had been developed with groups receptive to public service requests. 

• A list of key Orange County businesses that the Stormwater Program could foster 
relationships with was developed.  The list included top businesses and major Orange 
County employers.   

 
• A list of major Orange County events such as the Orange County Auto Show and 

Southern California Home & Garden Show was created. Event coordinators were 
contacted with a letter introducing the program and asking for the opportunity to 
participate and/or distribute Orange County Stormwater Program materials.  

6.2.3.2 Outreach to Utilities 
 
Major non-city utilities providing water, electricity, cable and refuse services were contacted 
and provided sample newsletters for use in their publications.  Several utilities printed 
stormwater education materials in their newsletters and billing inserts.   

6.2.3.3 Outreach to Organizations 
 
A list of key Orange County organizations that the Stormwater Program could foster 
relationships with was developed.  The list included organizations such as chambers of 
commerce, rotary clubs, and environmental groups.   
 

6.2.3.4 Outreach to Restaurants 
 
A specific outreach plan for the approximate 10,000 food service facilities in Orange County was 
developed and implemented.  The outreach plan main objective is to educate the approximately 
10,000 existing food facilities (the inventory is updated annually) countywide.   

6.2.3.5 Media Relations Campaign 
 
A media relations campaign centers on creating relationships with the media. The media is 
capable of getting your key messages to your target audiences. Public relations coverage often 
has greater credibility with target audiences than advertising, so when used consistently, media 
relations can be an invaluable component of public education campaign. 

The media relations campaign uses the seasonal stormwater press releases created as part of 
“the Quad” to contact the media on a quarterly basis. The program also updates its media 
distribution lists quarterly.  
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6.2.4 Conduct a School Education Outreach Program 
Educating school children about stormwater and urban runoff pollution is critical to the long-
term success of the Orange County Stormwater Program. Today’s children are tomorrow’s 
adults, and the earlier they learn about protecting the environment, the less likely they will be 
as adults to engage in pollution causing behaviors. Children can also share information they 
learn in school with their parents and other relatives. Children are excellent “watchdogs” when 
it comes to their parents’ activities, and they are likely to try to correct a parent’s polluting 
behavior. 

6.2.4.1 Orange County Department of Education (OCDE)  
“Inside the Outdoors” is an environmental education program administered by the Orange 
County Department of Education (OCDE). The mission of Inside the Outdoors is to empower 
students, teachers, parents and the community to explore natural areas and expand their 
knowledge. There are three types of programs within Inside the Outdoors: Outdoor Science 
School, School Programs and Field Programs. The following is a summary of the programs 
implemented: 

a) Outdoor Science School 
Since 1974, OCDE has administered the Outdoor Science School. It currently operates at several 
sites in the San Bernardino Mountains where fifth and sixth grade students and their teachers 
participate in a weeklong science adventure. During the week, the students hike academic trails 
to cover the core curriculum. Students also go on an adventure hike, attend a science session 
and perform a skit. Students and teachers develop an awareness and appreciation of the 
environment and realize they affect its quality. Students are immersed in a natural environment 
during their Outdoor Science School experience. The curriculum is aligned with the California 
Science Content Standards and the California Science Framework. 

In partnership with the Orange County Stormwater Program, OCDE included a science session 
on water pollution. This session includes information on sources of water for Southern 
California, pollution prevention, and watershed information. A two-page Project Pollution 
Prevention checklist on water and trash pollution is distributed. Once the checklist is 
completed, a discussion is facilitated by the teacher. 

b) School Program 
Another division of Inside the Outdoors is the school program whereby a Traveling Scientist 
(an actual science teacher) visits school sites providing the new “Drip Drop” program. During 
the 60-minute presentation, students become familiar with how their actions affect water 
quality, describe ways that water bodies become polluted, demonstrate at least one data 
collection technique scientists use to assess water quality, become familiar with water quality 
terms, regulations and monitoring methods, and develop a small project to improve water 
quality in their neighborhoods. 

c) Field Program 
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The third division of Inside the Outdoors is the field program whereby fifth grade students 
move out of the classroom and into the real world of science and social science. In specially 
selected parks and preserved areas (Shipley Nature Center, Casper Park, Modjeska Canyon, 
Irvine Regional Park, Rancho Sonado, Dana point and Crystal Cove) students learn about the 
natural history of the area. The program “Where Do I Flow” is a hands-on station where 
students pretend to become water droplets moving through the water cycle. As droplets they 
travel through cities, people's homes, farms, wetlands and oceans. In the process, the students 
learn where water becomes polluted, cleaned and filtered. 

6.2.4.2 Municipal Water District of Orange County (MWDOC)/ Discovery Science Center (DSC)  
In the fall of 2002, the Principal Permittee met with MWDOC staff to discuss the goals and 
objectives of the Public Education Program. As a result, MWDOC agreed to distribute a low-
cost, leave-behind, interactive, student-friendly booklet through their Elementary Water Science 
Education Program. The booklets are distributed to all fifth grade students attending the grade-
specific, science lesson assemblies. In addition, instructors screen the Project Pollution 
Prevention video entitled “Go with the Flow.” The video is seven minutes in length and 
features teenage actors explaining the water cycle, the everyday activities that cause pollution 
and the difference between sewers and storm drains. 

In the fall of 2004 MWDOC formed a new partnership with the DSC that allowed both 
organizations to reach more Orange County students. The following is an overview of the 
programs implemented through this partnership: 

a) MWDOC/DSC Assembly-style Program  
Through MWDOC/DSC’s Elementary Water Science Education Program, instructors regularly 
present grade-specific science lessons to elementary school students in an assembly format. 
Themes of water sources, water conservation, and water and trash pollution complement the 
science content standards. 

b) 5th Grade Students Attending the DSC Field Trip Program 
Through MWDOC/DSC’s Elementary Water Science Education Program, instructors regularly 
present grade-specific science lessons to elementary school students who visit the DSC. For fifth 
grade students attending the DSC field trip instructors screen the Project Pollution Prevention 
video entitled “Go with the Flow” and distributed the Project Pollution Prevention water 
education-based booklet. 

c) Project WET 
Project WET is an international, interdisciplinary water science and education program for 
formal and non-formal educators of K-12 students. Each state has a coordinating agency, and in 
California, the Water Education Foundation (WEF) organizes the network of educators who use 
the program as part of their professional responsibilities. The goal of the Project WET program 
is to facilitate and promote awareness, appreciation, knowledge and stewardship of water 
resources through the development and dissemination of classroom-ready teaching aids and 
the establishment of state-sponsored Project WET programs. 
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The Project WET Curriculum and Activity Guide is a collection of innovative, interdisciplinary 
activities that are hands-on, easy to use and fun. Project WET includes many activities on 
pollution prevention including “Amazing Water,” “Macro invertebrate Mayhem,” “A Rainy 
Day Hike,” and “Sum of the Parts.” Based on the goals and objectives of the Orange County 
Stormwater Program, Project WET has developed curriculum specific to stormwater pollution. 
WEF uses the “train the trainer” model of education to magnify outreach efforts. WEF can assist 
Permittees in organizing educator workshops, which will be run by a Project WET facilitator. 

6.2.4.3 Discovery Science Center 

a) Water Education for Middle and High School Teachers 
The Water Education Course provides fifth through twelfth grade teachers Professional 
Development classes complete with curriculum and a kit of scientific equipment to conduct 
water-focused and pollution awareness activities in their classrooms. The Professional 
Development classes increase the teachers’ knowledge of and comfort with teaching the subject, 
while the kits enable the students to conduct chemical tests on water (such as determining the 
pH and phosphate levels) and simulated biological surveys (such as the pollution tolerance and 
diversity indices). 

b) Public Program for General Visitors to the DSC 
The DSC, in partnership with the Orange County Stormwater Program, developed a Project 
Pollution Prevention demonstration and learning station for the general public visitors and 
students on field trips to the DSC. Annually, more than 270,000 people visit the DSC. Designed 
for visitors of all ages but primarily students (and their chaperones, parents, teachers), Project 
Pollution Prevention demonstration’s overarching messages are: 

 The importance of water 

 Water reclamation/water reuse 

 Knowledge of urban pollutants, such as used motor oil and pet waste 

 Stormwater and urban runoff pollution 

6.2.4.4 California Regional Environmental Educational Community (CREEC) Network  
The CREEC Network is a program of the California Department of Education, specifically the 
Office of Environmental Education. It was established to compile all environmental educational 
programs in one location and to make links between providers of environmental programs and 
the teachers who use them. The ultimate goal of the CREEC Network is to enhance the 
environmental literacy of students. 

Regional coordinators gather and evaluate the environmental education opportunities in their 
local region and make this information available to teachers in a variety of ways. As "conduits 
of information" these coordinators link teachers to the most effective workshops, speakers, 
curriculum, outings, etc. Teachers with questions regarding environmental education and local 
resources get a personal response from their CREEC Network Coordinators. The regional 
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CREEC website (www.creec.org) guides teachers to a directory of resources in each region. The 
CREEC Network is available free of charge. In addition, e-mail updates are available by clicking 
the "join now" button on the site. 

In addition to these efforts, the Public Education Program includes the following: 

 Public Education Committee – The Permittees continued the Public Education 
Committee to provide regional consistency and oversight for the stormwater public 
education efforts. 

 Regional Efforts - To assist in the implementation of the Public Education Program, 
promote regional consistency and coordinate the multiple educational efforts underway, 
the Permittees participated in regional public education efforts such as the California 
Stormwater Quality Task Association Public Information/Public Participation (PI/PP) 
Work Group. 
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7.0 NEW DEVELOPMENT/SIGNIFICANT REDEVELOPMENT 

7.1 Program Summary 

7.1.1 Program Overview 
Stormwater runoff naturally contains numerous constituents, however, urbanization and urban 
activities including development and redevelopment typically increase constituent 
concentrations to levels that impact water quality. Pollutants associated with stormwater 
include sediment, nutrients, bacteria and viruses, oil and grease, metals, organics, pesticides, 
and trash (floatables).  Potential water quality impacts from completed development can 
include the following: 

 Urban activities can result in the generation of new dry-weather runoff that may contain 
many of the pollutants listed above 

 Impervious surfaces associated with development, such as streets, rooftops, and parking 
lots, prevent runoff infiltration and increase the rate and volume of stormwater runoff 
that may increase downstream erosion potential and associated potential water quality 
impairment 

 Urban activities and increased impervious surfaces which can increase the concentration 
and/or total load of many of the pollutants listed above in wet weather stormwater 
runoff 

The goals for the New Development/Significant Redevelopment Program are to provide the 
Permittees with:  

 A program framework for reducing the adverse impacts that new development and 
significant redevelopment may have on water quality  

 Methodologies to meet NPDES permit requirements. 

Pollution Prevention controls are emphasized and will be used as the first line of defense and 
include measures such as education for property owners and tenants and occupants and 
common areas landscape maintenance.  Source Control BMPs will be included in new 
development and significant redevelopment projects to further reduce the amount of pollutants 
released into the environment and Treatment Control BMPs will be incorporated as described 
later to further supplement the Pollution Prevention and Source Control BMPs by actually 
treating the water to remove the pollutants.  

7.1.2 Regulatory Requirements 
The federal stormwater regulations specify that drainage area management plans include  
"a description of planning procedures including a comprehensive master plan to develop, 
implement, and enforce controls to reduce the discharge of pollutants...from areas of new 
development and significant redevelopment."    
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The Regional Boards have identified a need for individual stormwater quality management 
plans to apply equally to private and public agency projects.  Transportation corridors, schools, 
parks, flood control projects and other public facilities are thus subject to the same requirements 
as planned communities and mini-malls. 

The New Development/Significant Redevelopment Program was developed as a model  
for fulfilling the new development and significant redevelopment commitments and 
requirements of: 

 Section XII of the Santa Ana Regional Water Quality Control Board Municipal NPDES 
Stormwater permit, Order No. R8-2002-0010 (to be updated) 

 Section F.1 of the San Diego Regional Water Quality Control Board Municipal NPDES 
Stormwater permit, Order No. R9-2002-0001 (to be updated) 

Although there is a provision in the State regulations that school districts must obtain municipal 
approval for “improvements which affect drainage”, the Government Code effectively prevents 
city/county regulating many federal and state agencies and local special districts.  However, 
the expectation is that these entities will work cooperatively with the Permittees to manage 
urban runoff and stormwater pollution.  These entities include: Caltrans, universities and 
colleges, Metropolitan Water District, Department of Defense, school districts, sanitation 
districts, water districts and railroads. 

7.1.3 Program Commitments 
Each Permittee is required to minimize short and long-term impacts on receiving water quality 
from new development and significant redevelopment to the maximum extent practicable and 
must at a minimum:  

 Assess the need to revise and update General Plans to include watershed and 
stormwater quality and quantity management considerations.  

 Review CEQA process for potential stormwater quality impacts and mitigation. 

 Review Development Planning/Permit approval process for stormwater protection 
principles.  

 Review existing BMPs and develop Model WQMP (also referred to as a Standard Urban 
Stormwater Mitigation Plan – SUSMP) to address impact from new and significant 
redevelopment.) 

 Conduct education or training for Model Environmental Review Program elements.  

7.2 Model New Development/Significant Redevelopment Program 

7.2.1 Introduction 
The Model Program provides a framework and a process for following the requirements to 
incorporate watershed protection/stormwater quality management principles into the 
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Permittees’ General Plan process, environmental review process, and development permit 
approval process. The program covers initial project planning through design, construction and 
completion, including requirements for long-term maintenance of permanent BMPs.  Detailed 
requirements for construction phase BMPs and procedures are contained in the Construction 
Model Program (DAMP Section 8). 

7.2.2 Model Program Overview 
The Model Program links new development BMP design, construction and operation to the 
earlier phases of new development project planning encompassed by the General Plan, 
environmental review process, and development permit approval processes.  A city/county 
General Plan specifies policies that guide new development.  The environmental review process 
examines impacts from proposed new development with respect to the General Plan policies 
and many environmental issues, including water quality, and includes consideration of 
mitigation measures to reduce any identified significant impacts.   

The development permit approval process carries forth mitigation requirements in the form of 
conditions of approval, design specifications, tracking, inspection, and enforcement actions.  
These three “front-end” planning processes must be coordinated and linked to the later phases 
of BMP design, construction and operation for new development and significant redevelopment 
projects to help ensure stormwater quality protection features are planned, designed and 
evaluated in accordance with city/county goals for protection of water quality and other 
environmental resources.  Figure 7-2 is a generalized flow diagram that depicts the relationship 
of the General Plan, environmental review process and development planning and permit 
process, as well as the project design, construction, and operation phases. 
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7.2.3 Contents of Model Program 
The guidance provided by the Model Program is presented in the following subsections: 

 Section 7.4 - General Plan Assessment and Amendment describes the process for the 
Permittees to assess their existing General Plans and make any needed amendments to 
include watershed and stormwater quality and quantity management considerations.  

 Section 7.5 - CEQA Environmental Review Process provides guidance for 
utilizing/revising checklists and guidance for conducting environmental review for 
stormwater quality impact assessment.  

 Section 7.6 - Development Project Review, Approval and Permitting provides policies 
and procedures for project plan review including information pertaining to 
discretionary permits, ministerial permits, Project WQMP requirements, tracking, 
inspection and enforcement. The guidance and procedures for Project WQMP 
preparation and for selection and design of regional/watershed and site specific BMPs 
are provided in Exhibit 7.II, Model WQMP. 

 Section 7.7  - Post Construction BMP Inspection and Verification provides information 
on the periodic review of approved final Project WQMPs  

 Section 7.8 - Model Program Training and Outreach provides general information on the 
training modules that have been developed for use by each Permittee in informing 
municipal staff, developers and contractors.  

 Section 7.9 - Annual Reporting and Assessing Program Effectiveness describes the 
annual reporting on the implementation and effectiveness of the New Development 
/Significant Redevelopment Program by the Permittees.  

7.3 General Plan Assessment and Amendment 

7.3.1 Introduction 
The Permittees must at a minimum review and update General Plans, as necessary, to ensure 
that watershed and stormwater quality and quantity management are considered.  

7.3.2 Background on the General Plan and Local Coastal Program 

7.3.2.1 General Plan  
Under California State law (California Government Code §65300) each city and county in 
California must prepare a comprehensive, long-term General Plan for the physical development 
of its community. The General Plan must consist of a statement of development policies and 
include a diagram(s) and text setting forth objectives, principles, standards and plan proposals 
(California Government Code §65302).   
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The General Plan consists of seven mandatory elements and any optional element that a city or 
county chooses to adopt.  The mandatory elements include:  

 Land Use  

 Open Space  

 Circulation and Infrastructure 

 Conservation 

 Housing 

 Safety  

 Noise  

Any optional elements that are adopted by a city/county, such as Public Facilities, have equal 
authority as the mandatory elements.  The legislative body of each city (the city council) and 
each county (the board of supervisors) adopts zoning, subdivision and other ordinances to 
regulate land uses and to carry out the policies in the General Plan.  The plan is also used to 
guide decision-makers in determining whether or not land use proposals are consistent with the 
applicable goals, objectives, and policies.   

7.3.2.2 General Plan Amendment Process 
A General Plan Amendment is a request to revise some component of the General Plan. This 
can include addition, deletion or modification of goals and policies; modifications to the land 
use map or other diagrams; or other changes. A General Plan Amendment is a legislative act 
and are allowed four times per year (California Government Code §65358(b)). 

A General Plan Amendment must be approved by the planning commission and city council or 
at the county level by the Board of Supervisors at public hearings. In approving a General Plan 
Amendment, the approving body must assess the policy implications of the proposed General 
Plan Amendment and the impact and compatibility on the long-term goals and desires of the 
city or county and its citizens.  

Most General Plan Amendments are carried out in conjunction with a specific development 
proposal, although the city, county, or any other agency or party can request an amendment 
without a specific development proposal in mind. 

In evaluating a proposed General Plan Amendment, the approving body must look at the 
"global" impacts of the proposed amendment. Although a General Plan Amendment may be 
proposed in conjunction with a specific development proposal, the amendment proposed might 
have policy and/or land use impacts far beyond any given project or property. General Plan 
Amendments are frequently proposed in conjunction with other legislative acts such as zone 
changes, zone text amendments and Local Coastal Program amendments. 
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7.3.2.3 Local Coastal Program  
The California Coastal Commission (Commission) was established in 1972 and made 
permanent by the Legislature in 1976 (via the Coastal Act). The primary mission of the 
Commission, as the lead agency responsible for carrying out California’s federally approved 
coastal management program, is to plan for and regulate land and water uses in the coastal 
zone consistent with the policies of the Coastal Act. 

California's coastal management program is carried out through a partnership between state 
and local governments. Implementation of Coastal Act policies is accomplished primarily 
through the preparation of local coastal programs (LCPs) that are required to be completed by 
each of the counties and cities located in whole or in part in the coastal zone. Completed LCPs 
must be submitted to the Commission for review and approval. In Orange County, the cities 
responsible for preparing an LCP include Seal Beach, Huntington Beach, Newport Beach, 
Laguna Beach, Dana Point and San Clemente. The county also has areas subject to an LCP.  

The objective of an LCP is to protect coastal resources, provide greater access and recreational 
opportunities for the public’s enjoyment, while allowing for orderly and well-planned urban 
development and the siting of coastal-dependent and coastal-related industry.  The plan 
incorporates, to the maximum possible extent, local plans and policies that are consistent with 
the Coastal Act. 

An LCP includes a land use plan, which is the relevant portion of the local General Plan, 
including any maps necessary to administer it, the zoning ordinances, zoning district maps, and 
other legal instruments necessary to implement the land use plan. Coastal Act policies are the 
standards by which the Commission evaluates the adequacy of LCPs (Public Resources Code 
§30108.6). 

After certification of the land use plan and zoning components of the LCP, the review authority 
for new development within the coastal zone, which is now vested in the Coastal Commission, 
is returned to local government.  Development within the coastal zone may not commence until 
a coastal development permit has been issued by either the Commission or a local government 
that has a Commission-certified LCP. The local government, in issuing coastal development 
permits after certification, must make the finding that the development is in conformity with 
the approved LCP.   

7.3.2.4 Local Coastal Program Amendment Process 
Any amendments to a certified LCP have to be approved by the State Coastal Commission.  To 
ensure that coastal resources are effectively protected in light of changing circumstances, such 
as new information and changing development pressures and impacts, the Commission is 
required to review each certified LCP at least once every five years (California Coastal 
Commission 2002). 
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7.3.3 Plan for Assessing General Plan Elements and Local Coastal Program 
The San Diego Region Permit states:  

 “Each Permittee’s General Plan or equivalent plan (e.g., Comprehensive, Master, or 
Community Plan) shall include water quality and watershed protection principles and 
policies to direct land use decisions and require implementation of consistent water quality 
protection measures for development projects.”   

The Santa Ana Region Permit states:  

 “Permittees shall review their watershed protection principles and policies in their General 
Plan or related documents (such as Development Standards, Zoning Codes, Conditions of 
Approval, Development Project Guidance) to ensure that these principals and policies are 
properly considered and are incorporated into these documents.” 

The Permittees recognize the importance of addressing watershed protection and stormwater 
quality control in the land development process.  The Permittees are requiring that stormwater 
quality BMPs be included in plans for new development and significant redevelopment.    

Therefore, in accordance with State Planning and Zoning Law which provides that 
requirements placed on land development projects must be compatible with a community’s 
General Plan and Local Coastal Program, watershed protection principles and stormwater 
pollution control objectives for land development should be reflected in the appropriate 
policies, goals, and objectives of each Permittee’s General Plan and LCP.  

Many of the General Plan Elements contain existing goals and policies that can be related to 
watershed protection and stormwater pollution control.  For example, stormwater quality may 
be controlled by the type, location, and density of development.  Such controls may be 
established through policies commonly found in the Land Use and Open Space Elements of the 
General Plan (e.g., development policies, development location guidelines, landscaping 
guidelines, open space policies, policies on preservation of and integration with natural 
features).   

 The Permittees will review their General Plan Elements and relevant sections of the  
LCP (if a coastal city with an approved LCP) that cover land development issues and in 
which it may be appropriate to reflect watershed protection and stormwater quality 
management policies.  This will include review of goals and policies in the following 
General Plan Elements: 

o Land Use 

o Open Space 

o Circulation and Infrastructure (i.e., transportation) 

o Conservation 

o Safety 

o Public Facilities 
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 Permittees will review development goals and policies, landscaping policies and 

requirements, open space goals and policies including preservation or integration with 
natural features, water conservation policies, and public facilities operation and 
maintenance policies of these Elements.  When reviewing the General Plan Elements and 
LCPs, special attention will be given to how the Element/LCP addresses water quality 
protection from urban runoff and stormwater pollution.   

 The Permittees will keep in mind the following questions during this review, which may 
trigger the need for specific urban runoff and stormwater pollution protection policies in 
the General Plan and LCP either as new policies and objectives or amended text to 
existing policies and objectives: 

o Are there sensitive water resources in or downstream of the jurisdiction?  

o Are there existing Total Maximum Daily Loads (TMDLs) or other such regulations 
pertaining to receiving waters within the jurisdiction? 

o Is major new development or significant redevelopment expected? 

o Are major new infrastructure projects anticipated (e.g. roads, sewer, flood control, 
storm drains)? 

o Does urban runoff and stormwater pollution affect recreational use of water bodies 
within the jurisdiction? 

 Upon review of the General Plan Elements and LCP, as well as related documents (such 
as Development Standards, Zoning Codes, Conditions of Approval, Development 
Project Guidance, referred to collectively as Related Documents), the Permittees will 
determine which sections should be modified, if any, to include specific policies and 
objectives that address water quality protection as specified in the San Diego Region and 
Santa Ana Region Permits (See DAMP Section 7.4.4 following).    

If the General Plans or Related Documents of the Permittees do not contain the policies, goals 
and objectives of the relevant permits, then additional policies, goals, or objectives that stress 
the importance of stormwater quality control, or that are necessary in order to implement 
certain types of stormwater management programs, should be incorporated in the General 
Plans or Related Documents. Revisions to the General Plan or Related Documents should be 
coordinated with each Permittee’s legal counsel.  

7.3.4 Consideration of Additional Water Quality and Watershed Protection Concepts in General 
Plan and Local Coastal Program 
TThe Permittees will review and consider the following additional objectives for the General Plan 
Elements and LCPs, as specified by the permits, respectively: 

San Diego Region Permit: 
 Minimize the amount of impervious surfaces and directly connected impervious 

surfaces in areas of new development and significant redevelopment and, where 
feasible, slow runoff and maximize on-site infiltration of runoff. 
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 Implement pollution prevention methods supplemented by pollutant source controls 

and treatment.  Use small collection strategies located at, or as close as possible to, the 
source to minimize the transport of urban runoff and pollutants offsite and into an MS4 
(municipal storm drain). 

 Preserve, and where possible, create or restore areas that provide important water 
quality benefits, such as riparian corridors, wetlands, and buffer zones.  Encourage land 
acquisition of such areas. 

 Limit disturbances of natural water bodies and natural drainage systems caused by 
development including roads, highways, and bridges. 

 Prior to making land use decisions, utilize methods available to estimate increases in 
pollutant loads and flows resulting from projected future development.  Require 
incorporation of structural and non-structural BMPs to mitigate the projected increases 
in pollutant loads and flows. 

 Avoid development of areas that are particularly susceptible to erosion and sediment 
loss; or establish development guidance that identifies these areas and protects them 
from erosion and sediment loss. 

 Reduce pollutants associated with vehicles and increasing traffic resulting from 
development.  Coordinate local traffic management reduction efforts with Orange 
County Transit Authority’s Congestion Management Plan. 

 Post-development runoff from a site shall not contain pollutant loads that cause or 
contribute to an exceedance of receiving water quality objectives and which have not 
been reduced to the maximum extent practicable. 

Santa Ana Region Permit: 
 Limit disturbance of natural water bodies and drainage systems; conserve natural areas; 

protect slopes and channels; and minimize impacts from stormwater and urban runoff 
on the biological integrity of natural drainage systems and water bodies. 

 Minimize changes in hydrology and pollutant loading; require incorporation of control, 
including structural and non-structural BMPs, to mitigate the projected increases in 
pollutant loads and flows; ensure that post-development runoff rates and velocities from 
a site have no significant adverse impact on downstream erosion and stream habitat; 
minimize the quantity of stormwater directed to impermeable surfaces and the MS4s 
(municipal storm drain); and maximize the percentage of permeable surfaces to allow 
more percolation of stormwater into the ground; 

 Preserve wetlands, riparian corridors, and buffer zones and establish reasonable limits 
on the clearing of vegetation from the project site; 

 Encourage the use of water quality wetlands, biofiltration swales, watershed-scale 
retrofits, etc., where such measures are likely to be effective and technically and 
economically feasible; 
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 Provide for appropriate permanent measures to reduce stormwater pollutant loads in 

stormwater from the development site; and, 

 Establish development guidelines for areas particularly susceptible to erosion and 
sediment loss. 

For further reference, the Permittees may review the sample general plan amendment text and 
sample urban runoff water quality general plan element outlined in Model Urban Runoff 
Program, A How to Guide for Developing Urban Runoff Programs for Small Municipalities (City of 
Monterey, et al, July 1998).  

7.4 CEQA Environmental Review Process Modifications 

7.4.1 Introduction 
Each Permittee is required by the permits to minimize short and long-term impacts on receiving 
water quality from new development and significant redevelopment to the maximum extent 
practicable.  The Santa Ana Region Permit (Section XII.A.3) requires the Permittees to review 
their California Environmental Quality Act (CEQA) document preparation process to ensure 
urban runoff and stormwater pollution-related issues are properly considered and addressed.  
If necessary, the processes should be revised to consider and mitigate impacts to stormwater 
quality.  The San Diego Region Permit (Section F.1.C) requires to the extent feasible that the 
Permittees revise their current environmental review process to include requirements for 
evaluation of water quality effects and identification of appropriate mitigation measures.   

This section provides background on the CEQA environmental review process followed by a 
series of revisions that the Permittees will implement to ensure that urban runoff and 
stormwater pollution issues are incorporated in the process.   

7.4.1.1 Background on CEQA 
The California Environmental Quality Act (CEQA) applies to all discretionary activities 
proposed to be carried out or approved by the cities and county, unless an exemption applies. 
CEQA applies to public and private sector activities that require discretionary city/county 
approvals.  The basic goal of CEQA (Public Resources Code §21000 et seq.) is to develop and 
maintain a high-quality environment now and in the future, while the specific goals of CEQA 
are for the cities/county and other public agencies to: 

 Identify the significant environmental effects of their actions; and, either 

 Avoid those significant environmental effects, where feasible; or  

 Mitigate those significant environmental effects, where feasible. 

The implementation of CEQA is regulated by the Secretary for Resources, via the Office of 
Planning and Research’s “State CEQA Guidelines” (Guidelines) (California Code of Regulations 
Title 14, Chapter 3, §15000 through 15007). These Guidelines are binding on all cities/counties 
and other public agencies in California.  

Proposed 2007 Orange Co Drainage Area Management Plan 7-11 July 21, 2006 
New Development/Significant Redevelopment 
 

0000230



SECTION 7, NEW DEVELOPMENT/SIGNIFICANT REDEVELOPMENT 
 
 
There are three phases for implementing CEQA.  These include: 

 Preliminary review of a project to determine whether it is subject to CEQA. 

 Preparation of an Initial Study to determine whether the project may have a significant 
environmental effect. 

 Preparation of an Environmental Impact Report (EIR) if the project may have a 
significant environmental effect or a Negative Declaration or Mitigated Negative 
Declaration if no significant effects will occur (Guidelines §15002(k)). 

7.4.1.2 Preliminary Review  
Once an application for permits, approvals, or other entitlements has been submitted to the 
Lead Agency for CEQA review, the Lead Agency has 30 days to review the application for 
completeness.  For private sector projects, the Lead Agency may require submittal of baseline 
environmental setting and detailed project description information to enable the Lead Agency 
to prepare the Initial Study.  Appendix H of the CEQA Guidelines provides a sample project 
application form.   Lead Agencies can rely on the sample form, but are free to devise their own 
project application forms (Guidelines §15002(k)), to include, for example, specific information 
on BMPs.   

7.4.1.3 Initial Study 
The Lead Agency must conduct an Initial Study to determine if the project may have a 
significant effect on the environment. If the Lead Agency can determine that an EIR will clearly 
be required for the project, an Initial Study is not required but may still be desirable (§15063).  
The Initial Study typically consists of the project applicant information obtained during the 
preliminary review process, the completed Initial Study checklist and required checklist 
explanations.  An Initial Study checklist is provided in Appendix G of the CEQA Guidelines 
that covers all environmental topics for the Lead Agency to consider during the Initial Study, 
including hydrology/water quality.  All entries on the checklist must be explained during the 
Initial Study process.  Lead agencies are free to devise their own Initial Study checklists for use 
in the Initial Study process (Guidelines §15002(k)).  This may include more detailed questions 
related to urban runoff and stormwater pollution, if the Lead Agency deems appropriate for its 
jurisdiction. 

7.4.1.4 Environmental Impact Report (EIR) 
An EIR must be prepared if the proposed project may have a significant environmental effect.  
The most common type of EIR examines the environmental impacts of a specific development 
project. This type of EIR focuses primarily on the changes in the environment that would result 
from the development project. The EIR examines all phases of the project including planning, 
construction, and operation (§15161).   

Immediately after deciding that an EIR is required for a project, the Lead Agency sends to each 
Responsible Agency a Notice of Preparation (NOP) stating that an EIR will be prepared. For 
water quality issues, responsible agencies would include the State Water Resources Control 
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Board (State Board), the respective Regional Boards, the U.S. Army Corps of Engineers (for 
projects with discharges of dredge/fill into waters of the U.S.) and California Department of 
Fish and Game (for alternations of streambeds affecting waters of the state). This notice is also 
sent to every federal and state agency involved in approving or funding the project and to each 
Trustee Agency responsible for natural resources affected by the project. The NOP must 
provide the Responsible Agencies with sufficient information describing the project and the 
potential environmental effects.  The responses from the NOP assist in identifying the 
significant environmental issues and reasonable alternatives and mitigation measures that the 
Responsible Agency will need to explore in the draft EIR (§15082).  If water quality issues are 
identified as a significant environmental issue, then water quality would be discussed in the 
environmental setting (baseline), impact, and, if applicable, mitigation sections of the EIR.   

7.4.1.5 Negative Declaration 
A public agency prepares a Negative Declaration or Mitigated Negative Declaration for a 
project subject to CEQA when: 

 The initial study shows that there is no substantial evidence, in light of the whole record 
before the agency, that the project may have a significant effect on the environment, or 

 The initial study identifies potentially significant effects, but: 

o Revisions in the project plans or proposals made by, or agreed to by the applicant 
before a proposed mitigated negative declaration and initial study are released for 
public review would avoid the effects or mitigate the effects to a point where clearly 
no significant effects would occur, and 

o There is no substantial evidence, in light of the whole record before the agency, that 
the project as revised may have a significant effect on the environment. (§15070) 

A Negative Declaration circulated for public review must include a brief description of the 
project; the location of the project; a proposed finding that the project will not have a significant 
effect on the environment; an attached copy of the Initial Study documenting reasons to support 
the finding; and mitigation measures, if any, included in the project to avoid potentially 
significant effects. (§15071)  Water quality issues are addressed in a Negative Declaration in the 
Initial Study and if applicable, mitigation measures are developed. 

7.4.2 Revisions to the CEQA Initial Study Process 
The San Diego Region Permit (Section F.1.C) requires, to the extent feasible, that the Permittees 
revise their current environmental review process to include requirements for evaluation of 
water quality effects and identification of appropriate mitigation measures. The San Diego 
Region Permit lists the following questions for consideration in the environmental review 
process to address increased pollutants and flows from proposed projects: 

 Could the proposed project result in an increase in pollutant discharges to receiving 
waters?  Consider water quality parameters such as temperature, dissolved oxygen, 
turbidity and other typical stormwater pollutants (e.g. heavy metals, pathogens, 
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petroleum derivatives, synthetic organics, sediment, nutrients, oxygen-demanding 
substances, and trash). 

 Could the proposed project result in significant alternation of receiving water quality 
during or following construction? 

 Could the proposed project result in increased impervious surfaces and associated 
increased runoff? 

 Could the proposed project create a significant adverse environmental impact to 
drainage patterns due to changes in runoff flow rates or volumes? 

 Could the proposed project result in increased erosion downstream? 

 Is the project tributary to an already impaired water body, as listed on the Clean Water 
Act Section 303(d) list?  If so, can it result in an increase in any pollutant for which the 
water body is already impaired? 

 Is the project tributary to other environmentally sensitive areas?  If so, can it exacerbate 
already existing sensitive conditions? 

 Could the proposed project have a potentially significant environmental impact on 
surface water quality to either marine, fresh, or wetland waters? 

 Could the proposed project have a potentially significant adverse impact on 
groundwater quality?  

 Could the proposed project cause or contribute to an exceedance of applicable surface or 
groundwater receiving water quality objectives or degradation of beneficial uses? 

 Can the project impact aquatic, wetland, or riparian habitat? 

The Santa Ana Region Permit (Section XII.A.3) requires the Permittees to review their CEQA 
document preparation process to ensure urban runoff and stormwater pollution-related issues 
are properly considered and addressed.  If necessary, the processes should be revised to 
consider and mitigate impacts to stormwater quality. The Santa Ana Region Permit lists the 
following potential impacts to be considered during CEQA review: 

 Potential impact of project construction on stormwater runoff; 

 Potential impact of project’s post-construction activity on stormwater runoff; 

 Potential for discharge of stormwater pollutants from areas of material storage, vehicle 
or equipment fueling, vehicle or equipment maintenance (including washing), waste 
handling, hazardous materials handling or storage, delivery areas, loading docks or 
other outdoor work areas; 

 Potential for discharge of stormwater to affect the beneficial uses of the receiving waters; 

 Potential for significant changes in the flow velocity or volume of stormwater runoff to 
cause environmental harm; and  

• Potential for significant increases in erosion of the project site or surrounding areas. 
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These urban runoff and stormwater pollution issues will be considered in the Initial Study 
process (project application forms and checklists) and in the preparation and reviews of EIRs 
discussed in the following sections.     

7.4.2.1 Project Application Form  
The current project application form contained in Appendix H of the CEQA Guidelines (State of 
California Office of Planning and Research, February, 2001) contains many questions about the 
project to help environmental planners assess the potential for significant environmental 
impacts.  However, there are no specific project description questions that help characterize the 
potential for urban runoff and stormwater pollution impacts.  The Permittees will review their 
existing project application forms and, as deemed necessary, will revise the form to include line 
items for:  

 Expected percent change in pervious surface area of the site; and  

 Submittal of preliminary or conceptual Project WQMP, if applicable, (along with 
required submittal of other development plans).   

7.4.2.2 Initial Study Checklist 
The current Initial Study Checklist contained in Appendix G of the CEQA Guidelines (State of 
California Office of Planning and Research, February 2001) was recently updated and is used by 
nearly all Permittees in their environmental review process.  This Checklist contains the 
following considerations under the environmental impact category “Hydrology and Water 
Quality (Section VIII):  

Would the project:  

 Violate any water quality standards or waste discharge requirements? 

 Substantially deplete groundwater supplies or interfere substantially with groundwater 
recharge such that there would be a net deficit in aquifer volume or a lowering of the 
local groundwater table level (e.g., the production rate of pre-existing nearby wells 
would drop to a level which would not support existing land uses or planned uses for 
which permits have been granted? 

 Substantially alter the existing drainage pattern of the site or area, including through the 
alteration of the course of a stream or river, in a manner which would result in 
substantial erosion or siltation on- or off-site? 

 Substantially alter the existing drainage pattern of the site or area, including through the 
alteration of the course of a stream or river, or substantially increase the rate or amount 
of surface runoff in a manner that would result in flooding on- or off-site? 

 Create or contribute runoff water that would exceed the capacity of existing or planned 
stormwater drainage systems or provide substantial additional sources of polluted 
runoff? 

 Otherwise substantially degrade water quality? 
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 Place housing within a 100-year flood hazard area as mapped on a federal Flood Hazard 

Boundary or Flood Insurance Rate Map or other flood hazard delineation map? 

 Place within a 100-year flood hazard area structures that would impede or redirect flood 
flows? 

 Expose people or structures to a significant risk of loss, injury or death involving 
flooding, including flooding as a result of the failure of a levee or dam? 

 Inundation by seiche, tsunami, or mudflow? 

The Permittees have concluded that urban runoff and stormwater pollution considerations are 
generally covered in questions a) through f) of the CEQA Guidelines Appendix G checklist, but 
with less specificity than the questions provided in both the San Diego and Santa Ana Region 
Permits.  To ensure that the Initial Study thoroughly considers all issues listed in the Permits, 
the Permittees will review the Initial Study checklist and make appropriate changes to assure 
that the additional considerations provided in the permits (or their equivalent) are reflected in 
the Permittees’ CEQA review processes.    

The Permittees will also consider adding the following question to the Hazardous and 
Hazardous Materials Section (Section VII) or Utilities and Service Systems Section (Section XVI) 
of the checklist:  

 “Would the project include new or retrofitted stormwater Treatment Control BMPs, (e.g. 
water quality treatment basin, constructed treatment wetlands), the operation of which 
could result in significant environmental effects (e.g. increased vectors and odors)?”   

To promote the consideration of all of the various impacts related to urban runoff and 
stormwater pollution as identified in the permits, the Permittees may provide the list of permit 
considerations to: 

 Environmental planning staff for use in preparing and reviewing CEQA documents for 
internal city/county projects and when reviewing CEQA documents prepared by the 
private sector;   

 Consultants and other members of the private sector for use in preparing CEQA 
documents for private and public sector projects;  

 Project applicants during the CEQA preliminary review process; and 

 Participants attending training programs. 

7.4.3 Environmental Review Guidance for CEQA Initial Studies and CEQA Document 
Preparation and Review 
The guidance in Exhibit 7.I may be used by the Permittees in evaluating the CEQA Initial Study 
checklist questions in Section VIII, Hydrology and Water Quality including any additional 
questions included by the Permittees in response to the San Diego and Santa Ana Region 
Permits.  This guidance is also applicable to the review and preparation of CEQA documents 
including Negative Declarations, Mitigated Negative Declarations and EIRs.  This guidance will 
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be reviewed annually, updated as needed, and its status/use will be discussed in the Annual 
Progress Report.   

7.5 Development Project Review, Approval, and Permitting  
Permittees throughout the county required all projects (not just Priority Projects) to prepare a 
WQMP to identify permanent BMPs that will be included in the project.  The WQMP 
terminology will continue to be used within all jurisdictions, to allow Project WQMPs to be 
consistent with both the WQMP requirements of the Santa Ana Permit and the SUSMP 
requirements of the San Diego Permit. 

This section describes the processes for incorporating the new Model WQMP requirements into 
the project planning and approval process and modifications to conditions of approval and plan 
check processes to assure consistency with permit requirements.  A Model WQMP is provided 
as Exhibit 7.II and provides guidance for the development and review of Project WQMPs. 

7.5.1 Project Review, Approval, and Permitting Process Overview 
For all new development and significant redevelopment projects meeting the minimum 
requirements defined herein, a Project WQMP shall be developed to define the quality and 
quantity of stormwater runoff that must be considered during project planning to identify 
permanent (post-construction) BMPs that will be included in project design, constructed as part 
of the project, and ultimately implemented and maintained for the life of the project.  
Commitments from a project or permit applicant to incorporate, implement, and maintain the 
BMPs must be described in a Project WQMP.   

Program Coverage and Definitions 
Project WQMPs are required for private new development and significant redevelopment 
projects within Permittees’ jurisdictions, and equivalent public agency capital projects 
undertaken by the Permittees that are either:  

  “Priority Projects” meeting one of the criteria of Exhibit 7.I, regardless of project size. 

  “Non-Priority Projects” that do not qualify as one of the Priority Project Categories but 
meet one of the following: 

o Require discretionary action that will include a precise plan of development, except 
for those projects exempted by the Water Quality Ordinance (as applicable) 

o Require issuance of a non-residential plumbing permit 

The primary difference between a Priority Project and a Non-Priority Project is that Priority 
Projects will be required to include Treatment Control BMPs in project design. To ensure that 
Priority Projects, which require the incorporation of Treatment Control BMPs, are identified as 
early in the planning process as possible, the Permittees will utilize a checklist to document the 
identification of a project as a Priority Project or a Non-Priority Project (see the Local 
Implementation Plan DAMP Appendix A-7).   
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Private Development WQMP Submittal 
Conceptual WQMP 
It is advisable that a conceptual WQMP be submitted as early in the planning process as 
possible.  The level of detail in a preliminary or conceptual Project WQMP submitted during the 
land use entitlement process will depend upon the level of detail known about the overall 
project design at the time project approval is sought. This will allow the developer and agency 
to consider site issues before the facilities are final designed. 

The conceptual Project WQMP may be prepared and submitted at one of two different points in 
project planning and permitting:  

 During the discretionary approval process (land use permit) of a proposed project, when 
the Permittee must exercise judgment or deliberation in order to approve or disapprove 
a development or significant redevelopment project, or 

 During the ministerial approval process of issuing a grading, building, demolition, or 
similar “construction” permits in which only fixed standards or objective measures are 
applied. 

A “discretionary action” under CEQA is defined as “an activity which requires the public 
agency to exercise judgment in deciding whether to approve or disapprove the particular 
activity, as distinguished from situations where the public agency merely has to determine 
whether there has been conformity with applicable ordinances or other laws.” (California Public 
Resources Code § 21080(a); CEQA Guidelines § 15357)   

 “Ministerial actions” under CEQA are those where little or no judgment or deliberation by a 
Permittee is required.  Some ministerial approvals, those projects meeting one or more criteria 
under Program Coverage and Definitions (see Section 7.6.2), require that the applicant prepare 
a Project WQMP, whereas ministerial approvals that do not meet these criteria may not 
necessitate a Project WQMP.   

Final WQMP 
Many projects will be subject to discretionary approval during the planning phase (land use 
entitlement) and ministerial approval for subsequent grading or building permits. For such 
projects, Project WQMPs may be submitted initially as “preliminary or conceptual” or during 
the discretionary approval process and submitted as “final” prior to approval of a grading or 
building permit. For projects subject to and consistent with regional or watershed programs, the 
project may rely upon the approved regional/watershed program document during the 
entitlement process, and may submit the final Project WQMP documentation in the format 
approved by the relevant permittee prior to obtaining ministerial permits. 

All projects must develop a Final WQMP during the final design phase of the project. Final 
WQMPs must include all BMPs (Source Control, Site Design, and Treatment Control) 
committed to, additional details on the design of treatment BMPs, and all other information 
required should be completed. 

Figure 7-3 depicts the primary steps in the process of reviewing, approving, and permitting a 
private new development or significant redevelopment project.   
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Figure 7-3 
 Development Project Review, Approval and Permitting 

 
 

Yes 

No 
 

Discretionary Project Application 
Project description, conceptual plan, 
and preliminary design incorporate 
requirements of WQMP.   
Preliminary WQMP submitted as 
part of application. 
 

Discretionary Approval
Land use permits for  
• Tentative Parcel Map 
• Tentative Subdivision Map 
• Conditional Use Permit 
• Site Development Permit 
• Zoning 
• Variance 

One Condition of Approval is the 
preparation of final WQMP that is 
subject to review and approval. 

Issue Building and/or Grading Permits 
 

Review and approve 
WQMP. 

Ministerial Project 
Does the project meet one of 
the criteria for a WQMP under 
Program Coverage and 
Definitions 
 

Discretionary Project 
Review Conditions of 

Approval. 
 

Plan Check 
Discretionary or Ministerial Project? 

Tracking, Inspection and 
Enforcement 

Application for Building or Grading 

Develop Final WQMP 

 
Public Agency WQMP Submittal 
The requirement for managing the quality and quantity of stormwater runoff from new 
development or significant redevelopment applies equally to private sector and public agency 
projects meeting the minimum requirements.  In many public agencies the process for planning, 
design, approval, and oversight of public facilities differs from the process for private sector 
development projects.  For example, typically private development projects are regulated 
through a process of a development plan approval (i.e., conditions of approval); building or 
grading permit applications, and permit conditions.   

Public agency projects in comparison may undergo design review by the contracting agency of 
the municipality; may or may not be issued permits or similar administrative authorizations; 
and are then regulated through the enforcement of contract terms and approved plans and 
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specifications. Recognizing the differences in the process, each Permittee will incorporate the 
requirement for a Project WQMP into the process of planning, design, approval, and oversight 
of their public agency projects or provide an equivalent approach.  Typically, the Permittee’s 
design/engineering department or the design architect/engineer contractor will prepare a 
WQMP for a public agency project. 

Project WQMPs will not be required for public agency projects consisting of routine 
maintenance or emergency construction activities required to protect public health and safety; 
interior remodeling with no outside exposure of construction materials or construction waste to 
stormwater; mechanical permit work; electrical permit work; and sign permit work.   

There are eight categories of Priority Projects.  Although public agencies do not plan and design 
some of these categories of projects per se, public agency projects may have similar functions or 
characteristics or may conduct similar activities after construction is completed.  Therefore, 
some public agency projects should be considered Priority Projects.  For example, a corporation 
yard may include a vehicle and equipment maintenance facility, which is very similar to an 
automotive repair shop.  Other examples are a civic center or library that is very similar in its 
characteristics to that of a commercial office building and a senior citizens center or a jail may 
have a cafeteria, which is very similar to a restaurant.   

For other public agency projects that are not Priority Projects, the Permittees may decide on a 
project specific basis not to require a WQMP, but may elect instead to require that all routine 
structural Source Control BMPs applicable to the project features be identified and included in 
the project, and Site Design BMPs be considered where applicable. Project types include, but are 
not limited to:  

 Parks and recreation facilities 

 Public Buildings 

 Streets and roadways 

 Above ground drainage facilities (e.g. channels and basins) 

7.5.2 Conditions of Approval  
The Permittees will review and revise their standard conditions of approval to ensure that the 
standard conditions are not in conflict with any provisions of the Santa Ana Region Permit or 
the San Diego Region Permit, the DAMP, California’s General Permit for Stormwater 
Discharges Associated with Construction Activity, California’s General Permit for Stormwater 
Discharges Associated with Industrial Activity and adopted Total Maximum Daily Load 
allocations within their jurisdiction.   

For example, a condition requiring “sweeping or washing public access points within 
30 minutes of dirt deposition” should be revised to specify that “washing” must include capture 
and proper disposal of all wash water.  A second example is that a standard condition requiring 
the applicant of a retail gasoline outlet or automotive vehicle repair facility to demonstrate 
coverage under the General Permit for Stormwater Discharges Associated with Industrial 
Activity prior to issuance of a preliminary or precise grading permit should not be used.  Retail 
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gasoline outlets and automotive vehicle repair facilities are not required to comply with 
California’s General Permit for Stormwater Discharges Associated with Industrial Activity.   

To minimize the short-term and long-term impacts on receiving water quality from new 
development and significant redevelopment, Permittees will review and revise or supplement 
their standard conditions of approval that may be used for projects to include the following 
conditions or the equivalent, as determined appropriate: 

General Conditions 
 Prior to the issuance of any grading or building permits (add grubbing, clearing, surface 

mining or paving permits as appropriate) for projects that will result in soil disturbance of 
one or more acres of land, the applicant shall demonstrate that coverage has been 
obtained under California’s General Permit for Stormwater Discharges Associated with 
Construction Activity by providing a copy of the Notice of Intent (NOI) submitted to the 
State Water Resources Control Board and a copy of the subsequent notification of the 
issuance of a Waste Discharge Identification (WDID) Number or other proof of filing. 
Projects subject to this requirement shall prepare and implement a Stormwater Pollution 
Prevention Plan (SWPPP). A copy of the current SWPPP shall be kept at the project site 
and be available for review on request. 

 Prior to the issuance of any grading or building permits (add or prior to recordation 
upon subdivision of land if determined applicable), the applicant shall submit for 
review and approval a Project WQMP that: 

o Discusses regional or watershed programs (if applicable) 

o Addresses Site Design BMPs (as applicable) such as minimizing impervious areas, 
maximizing permeability, minimizing directly connected impervious areas, creating 
reduced or “zero discharge” areas, and conserving natural areas 

o Incorporates the applicable Routine Source Control BMPs as defined in the DAMP  

o Incorporates Treatment Control BMPs as defined in the DAMP 

o Generally describes the long-term operation and maintenance requirements for the 
Treatment Control BMPs,  

o Identifies the entity that will be responsible for long-term operation and 
maintenance of the Treatment Control BMPS, and 

o Describes the mechanism for funding the long-term operation and maintenance of 
the Treatment Control BMPs. 

 Prior to grading or building permit close-out and/or the issuance of a certificate of use 
or a certificate of occupancy, the applicant shall: 

o Demonstrate that all structural best management practices (BMPs) described in 
the Project WQMP have been constructed and installed in conformance with 
approved plans and specifications,  
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o Demonstrate that applicant is prepared to implement all non-structural BMPs 
described in the Project WQMP,  

o Demonstrate that an adequate number of copies of the project’s approved final 
Project WQMP are available for the future occupiers, 

o Submit for review and approval an Operations and Maintenance (O&M) Plan for 
all structural BMPs.   

The following table lists certain classes of projects and applicable conditions: 
 
 

Project Type Conditions 
Projects Adjacent to 
Beaches and 
Receiving Waters 
 

During the construction phase, the applicant shall comply with the following requirements: 

• All construction materials, wastes, grading or demolition debris, and stockpiles of soil, 
aggregates, soil amendments, etc. shall be properly covered, stored, and secured to 
prevent transport into coastal and receiving waters by wind, rain, tracking, tidal erosion or 
dispersion.   

 
Projects Adjacent to 
Beaches 
 

Grading and Drainage Plans shall be prepared with the following design objectives: 
 
• All surface runoff and subsurface drainage shall be directed to the nearest acceptable 

drainage facility, via sump pumps if necessary, as determined by the Building Official. 
• Onsite surface drainage and subdrain systems shall not discharge over the blufftop or 

hilltop.   
• All roof drains shall be required to connect into a tight-line drainage pipe or concrete 

swales that drain to the nearest acceptable drainage facility as determined by the Building 
Official. 

• Landscaping plans shall utilize only native, drought-tolerant landscape materials. 
• Irrigation system plans shall not include irrigation lines for the bluff-side of the parcel.  

 
All grading and improvements shall be made in accordance with the Grading Ordinance and to 
the satisfaction of the Building Official or designee. Grading shall be in substantial compliance 
with the approved grading plans. Surety to guarantee the completion of grading, erosion and 
sediment control measures shall be posted satisfactory to the Building Official. 
 

Project Type Conditions 
Projects in Hilly Areas 
 

Drainage facilities discharging onto adjacent property shall be designed to imitate the manner 
in which runoff is currently produced from the project site.  Alternatively, the project applicant 
may obtain a drainage acceptance and maintenance agreement, suitable for recordation, from 
the owner of said adjacent property 
 

Industrial Facilities 
 

For industrial facilities subject to California’s General Permit for Stormwater Discharges 
Associated with Industrial Activity as defined by Standard Industrial Classification (SIC) code, 
prior to grading or building permit close-out and/or the issuance of a certificate of use or a 
certificate of occupancy, the applicant shall demonstrate that coverage under the permit has 
been obtained providing a copy of the Notice of Intent (NOI) submitted to the State Water 
Resources Control Board and a copy of the notification of the issuance of a Waste Discharge 
Identification (WDID) Number or other proof of filing.   
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Special Conditions 
 Prior to the issuance of any grading and building permits, the applicant shall include in 

the plans all BMPs identified in the approved final Project WQMP and any other urban 
runoff and stormwater pollution control measures deemed necessary by the city/county 
planning director. 

 Prior to issuance of certificates of use and occupancy or building permits for individual 
tenant improvements or construction permits for a tank or pipeline, uses shall be 
identified and, for specified uses, the applicant shall propose plans and measures for 
chemical management (including, but not limited to, storage, emergency response, 
employee training, spill contingencies and disposal). The chemical management 
measures shall be incorporated as an element of a Project WQMP and shall be subject to 
the approval of the Planning and Development Services Department and other specified 
agencies such as the Orange County Fire Authority, the Orange County Health Care 
Agency and sewering agencies (as appropriate) to ensure implementation of each 
agency’s respective requirements. Certificates or permits may be ministerially withheld 
if features needed to properly manage chemicals cannot be incorporated into a 
previously completed building, center or complex.  

7.5.3 Review and Approval of WQMPs 
Project WQMPs may be submitted as “preliminary” during the discretionary or land use 
entitlement phase depending upon the level of detail known about the overall project design at 
the time project approval is sought.  However, prior to issuance of grading or building permits, 
the project applicant must submit the final Project WQMP for review and approval. 

The review and approval of a final Project WQMP is one of the last critical points at which a 
Permittee can impose conditions or standards that will minimize the impacts of urban runoff 
and stormwater pollution on local water resources. The Model WQMP (Exhibit 7.II) is expected 
to be used as a guide for preparation of a Project WQMP.  

 

WQMP Elements 
The Project WQMP is expected to address water quality BMPs applicable to the project to 
address pollutants or conditions of concern.  The BMPs required vary for Priority Projects 
versus Non-Priority Projects.  

The Project WQMP for a Priority Project must include: 

 Regional or watershed programs (if applicable) 

 Routine structural and non-structural Source Control BMPs 

 Site Design BMPs (as appropriate) 

o Treatment Control BMPs (Treatment Control BMP requirements may be met 
through either project specific (on-site) controls or regional or watershed 
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management controls that provide equivalent or better treatment performance, 
subject to certain conditions described in the Model WQMP)) 

 The mechanism(s) by which long-term operation and maintenance of all structural 
BMPs will be provided. 

The Project WQMP for a Non-Priority Project must include: 

 Routine structural and non-structural Source Control BMPs 

 Site Design BMPs (as appropriate)  

 The mechanism(s) by which long-term operation and maintenance of all structural 
BMPs will be provided. 

The categories of stormwater pollution control BMPs (Source Control, Site Design, and 
Treatment Control) are summarized in Table 7- 2, together with applicable projects and 
primary pollution prevention objectives of the BMPs.   Each of the BMP categories is further 
defined in subsequent sections. 

When reviewing Project WQMPs submitted for approval, Permittees will assess the potential 
project impacts on receiving waters and ensure that the Project WQMP adequately identifies 
such impacts, including all pollutants and conditions of concern. The Permittees will examine 
all identified BMPs, as a whole, to ensure that they address the pollutants and conditions of 
concern identified within the Project WQMP. Additionally, Permittees will consider potential 
cumulative impacts of build-out within the watershed based upon available watershed chapters 
of the DAMP (DAMP Appendix D), information learned from any CEQA documentation 
regarding the project, Permittee knowledge of watershed-wide and jurisdictional problems and 
programs and compliance with the requirements of the permits. 

The Permittees recognize the importance of understanding the physical, chemical and biological 
conditions of the receiving waters at a watershed scale and the impact of incremental projects 
on these conditions and will continue to enlarge their understanding of receiving waters on a 
watershed scale through implementation of the watershed chapters of the DAMP. This 
information will assist in providing a strong linkage between the planning process and the 
development review and permitting process as required by the permits. 

The Project WQMP is a project planning level document and as such is not expected to contain 
final BMP design drawings and details (these will be in the construction plans).  However, the 
Project WQMP must identify and locate selected BMPs, provide design parameters including 
hydraulic sizing of treatment BMPs and convey final design concepts. BMP fact sheets can be  
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used in conjunction with project-specific design parameters and sizing to convey design intent.  

 

Table 7- 2. Summary of BMPs for Development/Significant Redevelopment Projects 

BMP Category Applicable Projects Pollution Prevention Objective 

Routine Non-
Structural BMPs Required for all projects – as applicable 

Prevent pollution by educating the 
public on proper disposal of 
hazardous or toxic wastes, 
regulatory approaches, street 
sweeping and facility maintenance, 
and detection and elimination of 
illicit connections and illegal 
dumping 

So
ur

ce
 C

on
tr

ol
 B

M
Ps

 

Routine Structural 
BMPs 

Required for the following project features:  
• Private roads 
• Residential driveways and guest parking 
• Loading dock areas 
• Maintenance bays 
• Vehicle wash areas 
• Outdoor processing areas 
• Equipment wash areas 
• Parking areas 
• Roadways 
• Fueling areas 
• Hillside landscaping 
• Wash water control for food preparation areas 
• Community car wash racks 

 

Prevent potential pollutants from 
contacting rainwater or stormwater 
runoff and prevent discharge of 
contaminated runoff to the storm 
drain system or receiving waters. 
Reduce the creation or severity of 
potential pollutant sources and 
reduce the alteration of the project 
site’s natural flow regime 

Site Design BMPs  Shall incorporate - as appropriate 

Minimize or prevent potential 
pollutants from contacting 
rainwater or stormwater runoff or 
to prevent discharge of 
contaminated runoff to the storm 
drain system or receiving waters. 

Treatment Control BMPs 
or  

Regional Program 
All priority projects  

Remove pollutants from 
stormwater runoff prior to 
discharge to the storm drain 
system or receiving waters 

 

There are a number of resources listed in the Model WQMP for Source Control, Site Design, and 
Treatment Control BMPs that should be considered to guide the design and implementation of 
the BMPs.  Fact sheets from one available reference - the 2003 California Stormwater Quality 
Association the California Stormwater Best Management Practice Handbook – New 
Development and Redevelopment are provided in the Local Implementation Plan (DAMP 
Appendix A-7).  The fact sheets contain detailed descriptions of each BMP, applications, 
advantages/disadvantages, design criteria, design procedure, and inspection and maintenance 
requirements to ensure optimal performance of the BMPs.  (Also see Appendix E-1) 

Structural Source Control BMPs  
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Structural Source Control BMPs are low-technology practices designed to prevent pollutants 
from contacting stormwater runoff or to prevent discharge of contaminated runoff to the storm 
drainage system.  Site-specific structural Source Control BMPs have been established for a 
number of common site features such as outdoor material storage areas, trash storage, outdoor 
loading/unloading docks, outdoor repair and maintenance areas, outdoor washing areas, 
outdoor fueling areas, and parking lots.   Typical required design features include berms, 
covers, screens, signage, grading, sanitary sewer connections, and emergency storm drain seals.  
Fact sheets detailing these BMPs are presented in the Local Implementation Plan (DAMP 
Section A-7).  The fact sheets include design criteria established to ensure effective 
implementation of the required Source Control BMPs. 

Site Design BMPs 
Site Design BMPs aim to incorporate site features such as vegetation to reduce and control post-
development runoff rates. Because Site Design BMPs reduce direct runoff and increase 
infiltration onsite, they reduce the transport mechanism for moving pollutants off site, and help 
mitigate the differences between pre- and post-development hydrographs. This minimizes 
changes in flow regime and reduces the size of necessary structural treatment control BMPs to 
treat runoff prior to discharge from the site or at regional facilities. Therefore, site design is 
usually the most efficient and cost effective way to minimize adverse impacts. 

Fact sheets are presented in the Local Implementation Plan (DAMP Appendix A-7).  The fact 
sheets include design criteria established to ensure effective implementation of the required Site 
Design BMPs. 

Treatment Control BMPs 
Treatment Control BMPs are engineered technologies designed to remove pollutants from 
stormwater runoff and are required to augment Source Control and Site Design BMPs for 
Priority Projects to eliminate or reduce pollution from stormwater discharges.  The type of 
Treatment Control BMP(s) to be implemented at a site depends on a number of factors 
including: type of pollutants in the stormwater runoff, volume or flow of stormwater runoff to 
be treated, project site conditions, receiving water conditions, and General Industrial Permit 
requirements, when applicable.  Land requirements, and costs to design, construct and maintain 
Treatment Control BMPs vary by Treatment Control BMP. 

Fact sheets are presented in the Local Implementation Plan (DAMP Appendix A-7).  The fact 
sheets include design criteria established to ensure effective implementation of the required 
Treatment Control BMPs. 

Regional or Watershed BMPs 
Regional or watershed BMPs that are designed to address runoff from new development and 
significant redevelopment projects may be used to meet the treatment BMP requirement.  If this 
method is selected, the BMPs must be designed to provide equivalent treatment objectives for 
the new development and significant redevelopment projects for the entire area or the new 
development and significant redevelopment projects served by the regional or watershed 
BMPs.  Detailed analysis (such as detailed planning and modeling) should be employed and 
cross-jurisdictional issues must be clearly defined and coordinated. 
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Detailed guidelines are in Exhibit 7-II. Basically, the following steps need to be followed: 

  Develop an Environmental Impact Report (EIR). 

 Submit to the RWQCB extensive hydrology and hydraulic information to prove that the 
BMPs could retain and treat adequate storm volumes. 

  Submit to the RWQCB information/proof of a long-term maintenance mechanism for 
the BMPs (funding). 

 Request the RWQCB to issue determination that the BMPs were consistent with the 
CWA, DAMP, and the MS4 Permit. 

BMP Design Standards 
An intensive search was conducted in order to find agencies that may have developed standard 
plans (details) for Treatment Control BMPs.  The search concluded that many entities 
throughout the country that have developed graphic depictions of Treatment Control BMPs, 
but no standard plan-level details have been developed at this time. 

The California Department of Transportation (Caltrans) has “as-built” drawings for their pilot 
treatment BMPs.  The “as-built” drawings are available directly from Caltrans.  Design 
guidelines and detailed schematics are available from several sources including EPA (various 
dates), the Urban Drainage and Flood Control District (Denver Colorado, September 1999), and 
the Caltrans Project Planning and Design Guide (May 2002).  These references provide 
schematics for biofilters (grass swales), extended detention basins, sand filters, wetlands, and 
other treatment BMPs.  No standard BMP plans have been adopted by any of the Permittees. 

One reference for designing permanent BMPs is the 2003 California Stormwater Best 
Management Practice Handbook – New Development and Redevelopment.  Many other 
resources available for consultation are listed in the Model WQMP (Exhibit 7.II Attachment D) 
and in Appendix E-1. 

7.5.4 Plan Check: Issuance of Grading or Building Permits 
Once a project reaches the plan check phase, the applicant must have an approved final Project 
WQMP, since the construction plans submitted by the applicant for plan check must 
incorporate all of the structural BMPs identified in the approved final Project WQMP.  
Therefore, the Permittees will encourage (but not necessarily require) applicants to obtain 
approval of the project’s final Project WQMP prior to submitting construction plans for plan 
check.  

Standard Notes for Plan Sheets 
Prior to the issuance of a grading or building permit, Permittees shall require the permit 
applicant to include the following as general or special notes on the plan sheets for new 
development or significant redevelopment projects: 

 Sediment from areas disturbed by construction shall be retained on site using structural 
controls as required by the statewide General Construction Stormwater Permit. 
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 Stockpiles of soil shall be properly contained to eliminate or reduce sediment transport 

from the site to streets, drainage facilities or adjacent properties via runoff, vehicle 
tracking, or wind as required by the statewide General Construction Stormwater Permit.   

 Appropriate BMPs for construction-related materials, wastes, spills or residues shall be 
implemented to eliminate or reduce transport from the site to streets, drainage facilities, 
or adjoining properties by wind or runoff as required by the statewide General 
Construction Stormwater Permit. 

 Runoff from equipment and vehicle washing shall be contained at construction sites and 
must not be discharged to receiving waters or the local storm drain system. 

 All construction contractor and subcontractor personnel are to be made aware of the 
required best management practices and good housekeeping measures for the project 
site and any associated construction staging areas.  

 At the end of each day of construction activity all construction debris and waste 
materials shall be collected and properly disposed in trash or recycle bins. 

 Construction sites shall be maintained in such a condition that a storm does not carry 
wastes or pollutants off the site.  Discharges other than stormwater (non-stormwater 
discharges) are prohibited, except as authorized by an individual NPDES permit or the 
statewide General Construction Stormwater Permit. 

 Potential pollutants include but are not limited to: solid or liquid chemical spills; wastes 
from paints, stains, sealants, solvents, detergents, glues, lime, pesticides, herbicides, 
fertilizers, wood preservatives, and asbestos fibers, paint flakes or stucco fragments; 
fuels, oils, lubricants, and hydraulic, radiator or battery fluids; concrete and related 
cutting or curing residues; floatable wastes; wastes from engine/equipment steam 
cleaning or chemical degreasing; wastes from street cleaning; and super-chlorinated 
potable water from line flushing and testing. 

During construction, disposal of such materials should occur in a specified and 
controlled temporary area on-site physically separated from potential stormwater 
runoff, with ultimate disposal in accordance with local, state and federal requirements. 

 Discharging contaminated groundwater produced by dewatering groundwater that has 
infiltrated into the construction site is prohibited.  Discharging of contaminated soils via 
surface erosion is also prohibited.   Discharging non-contaminated groundwater 
produced by dewatering activities requires a National Pollutant Discharge Elimination 
System (NPDES) permit from the respective State Regional Water Quality Control 
Board.  

Plan Check for Projects with Land Use Permits 
For projects with land use permits, the environmental (CEQA) documentation (including the 
Mitigation Monitoring and Reporting Program), the conditions of approval, and the approved 
final Project WQMP shall be reviewed for an understanding of the water quality issues and 
structural BMPs required.  Construction plans shall be reviewed for conformity with the 
project’s approved final Project WQMP.  If the selected BMPs were approved in concept during 
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the land use entitlement process, the applicant shall submit detailed construction plans showing 
locations and design details of all BMPs that are in substantial conformance with the 
preliminary approvals.  The construction plans shall be reviewed to assure that the plans are 
consistent with the BMP design criteria and guidance provided in Exhibit 7.II.   

Plan Check for Projects with By-Right Zoning (Ministerial Projects) 
For projects with by-right zoning or projects that do not need discretionary review, applicants 
will typically submit a grading or building permit application consisting of a proposed Project 
WQMP and construction plans that incorporate the BMPs included in the proposed Project 
WQMP.  The Permittee shall first review the proposed Project WQMP for conformity with the 
requirements described in Exhibit 7.II.  The approved Project WQMP shall then be used in 
reviewing the construction plans for consistency with the BMP design criteria and guidance 
provided in Exhibit 7.II.   

Design Review for Public Agency Projects 
Prior to initiating grading or construction activities, Permittees shall ensure that the 
construction plans for public works projects reflect the structural BMPs described in the 
approved final Project WQMP.  The design review for public agency projects shall include a 
review of construction plans and specifications for conformity with the approved final Project 
WQMP and for consistency with the BMP design criteria and guidance provided in Exhibit 7.II. 

Plan Check for Projects with Alternative Treatment Control BMPs (see Exhibit 7.II, Section 
3.3.4) 
An applicant may choose to incorporate into a Project WQMP and construction plans Treatment 
Control BMPs that are not included in the Treatment Control BMP Selection Matrix provided in 
the Model WQMP.  If an applicant chooses to utilize Alternative Treatment Control BMPs, the 
Permittee shall require the project’s engineer of record to certify the Alternative Treatment 
Control BMPs as being equally or more effective in pollutant reduction than comparable BMPs 
found in the Model WQMP.   

7.5.5 Permit Closeout, Certificates of Use, and Certificates of Occupancy 
The Project WQMP continues to apply to the property owner after completion of the 
construction phase.  The Permittees may require the property owner to record the terms, 
conditions and requirements of the WQMP with the County Recorder's office, as authorized by 
the Water Quality Ordinance, in order to assure that successive owners are also bound to 
comply with the WQMP, and/or implement other mechanisms designed to ensure ongoing 
long-term maintenance of all structural post-construction BMPs.   If the WQMP includes 
structural BMPs, the Permittee shall require the property owner or, in the case of a subdivided 
property the homeowners association (HOA) or property owners association (POA), to provide 
access for inspection through an agreement or other mechanism.  The property owner, the HOA 
or the POA shall be required to maintain the BMPs in operating condition.    

The end of the construction phase therefore represents a transition from the New 
Development/Significant Redevelopment Program to the Existing Development Program 
(DAMP Section 9). Accompanying this is a close out of permits and issuance of certificates of 
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use and occupancy. The Permittees will use this juncture to assure satisfactory completion of all 
requirements in the Project WQMP by requiring the applicant to: 

 Demonstrate that all structural BMPs described in the Project WQMP have been 
constructed and installed in conformance with approved plans and specifications,  

 Prepare and submit for review and approval by the Permittee an O&M Plan for all 
structural BMPs.  

 Demonstrate that a mechanism or agreement acceptable to the Permittee has been 
executed for the long-term funding and performance of BMP operation, maintenance, 
repair, and/or replacement, 

 Demonstrate that the applicant is prepared to implement all non-structural BMPs 
described in the Project WQMP,  

 Demonstrate that an adequate number of copies of the Project WQMP are available 
onsite, and 

 For industrial facilities subject to California’s General Permit for Stormwater Discharges 
Associated with Industrial Activity as defined by Standard Industrial Classification 
(SIC) code, demonstrate that coverage has been obtained by providing a copy of the 
Notice of Intent (NOI) submitted to the State Water Resources Control Board and a copy 
of the notification of the issuance of a Waste Discharge Identification (WDID) Number. 

Long-term O& M 
An approved final Project WQMP defines the permanent (post-construction) BMPs that will be 
implemented to provide long-term runoff management once the project is operational or 
occupied, and also describes the mechanism by which long-term operation and maintenance 
will be provided.  A structural BMP is not considered effective unless a mechanism is in place to 
provide for long-term reliability, which is achieved through proper operation and maintenance.  
Therefore, once construction of a new development or significant redevelopment project is 
complete, assurance is required for the long-term operation and maintenance of structural 
BMPs, and most particularly for Treatment Control BMPs.   

An O&M Plan for structural BMPs will be prepared by the applicant for private sector projects 
or by a Permittee’s design/engineering department or the design architect/engineer contractor 
for public agency projects.   

The O&M Plan that is prepared by the applicant for private sector projects shall include: 

 Description of structural BMPs  

 Description of employee responsibilities and training for BMP operation and 
maintenance 

 Operating schedule 

 Inspection/maintenance frequency and schedule 

 Specific maintenance activities 
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 Required permits from resource agencies, if any 

 Forms to be used in documenting maintenance activities 

 Recordkeeping requirements (at least 5 years) 

At a minimum, an annual inspection frequency will be established for all structural BMPs 
including inspection and performance of any required maintenance in the late summer/early 
fall, prior to the start of the rainy season. 

The ownership, operation, and maintenance of structural BMPs may be the responsibility of a 
private entity or a public agency (for example, a Permittee) under various arrangements and 
with various funding sources.  The responsibility to provide for the long-term operation and 
maintenance of structural BMPs associated with private development projects may: 

 Remain with a private entity (property owner, home owners association, etc.); or 

 Be transferred to a public entity (e.g., a city, county, special district, etc.) through 
dedication of the property; or 

 Be transferred to a public entity, or another private party through a contract. 

Following satisfactory inspection, the Permittee will accept structural BMPs within public right-
of-ways, or on land dedicated to public ownership.  Upon acceptance, responsibility for 
operation and maintenance will transfer from the developer or contractor to the appropriate 
Permittee department, including the funding mechanism identified in the approved final 
Project WQMP.   

If a property owner or a private entity, such as a homeowners association (HOA), retains or 
assumes responsibility for operation and maintenance of structural BMPs, the Permittee shall 
require access for inspection through an agreement. The HOA shall be required to maintain the 
BMPs in operating condition.  If they do not meet the requirements of this DAMP (as stated in 
the model ordinance, Exhibit 4.I), the Permittee may make necessary repairs and collect the 
costs from the owner.  

If the Permittee will be responsible for operating and maintaining structural BMPs on private 
property, an easement will be established to allow for entry and proper management of the 
BMPs.  Such access easements shall be binding throughout the life of the project, or until the 
BMPs requiring access are acceptably replaced with a BMP not requiring access.  Funding for 
the long-term operation and maintenance of structural BMPs will be front-funded or otherwise 
guaranteed via mechanisms such as approved assessment districts, or other funding 
mechanisms. 

7.5.6 Public Agency Project Close Out 
For public agency projects, upon completion of construction when contract close-out occurs the 
responsibility for operation and maintenance of the structural BMPs will transfer from the 
contractor to the appropriate Permittee department and become part of the Municipal Activities 
Program (DAMP Section 5).  The Permittee has the authority to approve the transfer of 
structural BMPs to any other public entity within its jurisdiction and shall negotiate satisfactory 
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operation and maintenance standards with the public agencies accepting the operation and 
maintenance responsibilities.  Alternatively, the responsibility for the operation and 
maintenance of structural BMPs may be transferred to a private entity through contracts or 
lease agreements.  In any such transfer agreement, the Permittee shall be identified as a third-
party beneficiary empowered to enforce maintenance agreements. 

7.6 Post Construction BMP Inspection and Verification 
Verification of the implementation and O&M of structural and non-structural BMPs will be 
performed by the Permittee. Assessment of BMP effectiveness will take place during 
verification. 

The city/county will perform verification at 90% of developments with approved final Project 
WQMPs. The number of verifications necessary to achieve the above goal will be based on 
either the total area of approved final Project WQMP projects, or the total number of Project 
WQMPs approved. The implementation of BMPs, and ongoing maintenance of BMPs by the 
mechanisms described in the Project WQMP, will be verified. 

 By inspection, self-certifications, surveys, or other equally effective approaches. An 
assessment report will be produced each year describing BMP implementation and 
ongoing O&M effectiveness, for submittal with the Permittee’s annual progress report.  

Verification of BMP implementation of Public Agency Projects will be incorporated into each 
Permittees Municipal Activities Program. 

7.7 Model Program Training and Outreach  
Education and training of municipal and/or other agency staff is one of the keys to a successful 
stormwater program. To assist the responsible municipal and private development staff in 
understanding the Model Program, two training modules are currently being developed and 
will be held by the Principal Permittee (DAMP Appendix B-7).   

In addition to the Permittee sponsored training, the Permittees are also encouraged to attend 
training seminars or workshops related to stormwater management and water quality 
conducted by other organizations. 

7.7.1 Training Modules 
Two training modules have been prepared that cover different aspects of the Model Program.  
These modules are provided in DAMP Appendix B-7. 

New Development/Significant Redevelopment Program Management (DAMP Appendix B, 
Exhibit B-7.I) 

This training module is generally targeted for Permittee Stormwater Program managers and the 
managers of a Permittee’s planning and building departments.  It provides an overview of the 
Stormwater Program as it pertains to a Permittee’s General Plan, the preparation and review of 
environmental documents (Initial Studies, EIRs, EISs, Negative Declarations, Mitigated 
Negative Declarations, etc.), conditions of approval for projects, the review of Project WQMPs, 
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plan check, and permit closeout.  The training module also briefly describes a Permittee’s 
responsibility for verifying and inspecting permanent BMPs and for assessing the effectiveness 
of the New Development/Significant Redevelopment Program element.  

Project Planning and Design: Environmental Review, Planning and Permitting, and WQMP 
Development (DAMP Appendix B, Exhibit B.7.II) 

This training module is generally targeted for planners, plan checkers, developers and 
engineers, and will address: the laws and regulations applicable to new development and 
significant redevelopment; the connection between new development and significant 
redevelopment and water quality; how to review and prepare CEQA compliance documents 
with regard to urban runoff and stormwater pollution effects, how to develop and review a 
Project WQMP; and how to design and incorporate into a project Source Control, Site Design 
and Treatment Control BMPs to minimize impact to receiving waters. 

7.8 Definitions 
For the purposes of the program, the following definitions are provided: 

New Development - means land disturbing activities; structural development, including 
construction or installation of a building or structure, the creation of impervious surfaces; and 
land subdivision.   

Significant Redevelopment - means development that would add 5,000 or more square feet of 
impervious surface on an already developed site.  Significant redevelopment includes, but is not 
limited to:  

 Expansion of a building footprint;  

 Addition of a building and/or structure; 

 Addition of an impervious surface that is not part of a routine maintenance activity such 
as construction of a new parking lot; and 

 Replacement of impervious surfaces, buildings and/or structures when 5,000 or more 
square feet of soil is exposed during replacement construction. Replacement does not 
include routine maintenance activities, trenching and resurfacing associated with utility 
work, resurfacing and reconfiguring the surface of parking lots (unless 5,000 or more 
square feet of impervious surface is added to the existing parking lot area) or 
reconfiguration of pedestrian ramps and replacement of damaged pavement.  

 Where the significant redevelopment results in an increase of less than 50% of the 
impervious surface of a previously existing development, the treatment requirements 
apply only to the addition, and not to the entire development.  In this circumstance, 
Permittees are encouraged to explore with project proponents ways by which treatment 
BMPs can be provided for the entire site (or a greater percentage of the site), consistent 
with the overall pollution reduction goals of the permits and DAMP.   
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 Where the significant redevelopment results in an increase of 50% or more of the 

impervious surface of a previously existing development, the treatment requirements 
apply to the entire development. 

Routine structural BMPs - are economical, practicable, small scale-measures, which can be 
feasibly applied at the smallest unit of development, using standard plans developed by the 
New Development/ Construction Task Force.   Routine structural BMPs may function either to 
minimize the introduction of pollutants into the drainage system or to remove pollutants from 
the drainage system and are intended to address drainage water quality impacts inherent in 
development, and need not be related to any identified water quality problem (i.e. filtration, 
efficient irrigation, landscape design, car wash racks, trash container areas, motor fuel concrete 
dispensing areas and canopies, catch basin stenciling, water quality inlets). 

Special structural BMPs - are engineered facilities designed to address specific pollutant 
problems identified in the water quality planning process, runoff management plan, CEQA 
process, or similar watershed planning.  However, it was not the intent of this program to 
restrict city or county planning commissions or their governing bodies from imposing 
additional stormwater management requirements as a condition of development (i.e. water 
quality ponds, dry/wet basins). 

Pollution Prevention - any practice that reduces or eliminates the creation of pollutants.  

Source Controls - practices that prevent pollution by reducing pollutants at their source.  

Treatment Controls - practices that remove pollutants from the water. 
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8.0 CONSTRUCTION 

8.1 Program Summary 

8.1.1 Overview 
Concern over construction sites as a major source of sediment and other pollutants is addressed 
in the federal stormwater regulations. Sediment controls for construction activity directly 
impacting a watercourse should address sediment transport issues in the watercourse so that 
the natural quantity of sediment is not significantly changed. Contaminated sediment must be 
prevented from reaching the watercourse.  In addition to sediment, activities and materials used 
on construction sites may be a source of pollutants such as paints, lacquers, and primers; 
herbicides and pesticides; landscaping and soil stabilization residues; soaps and detergents; 
wood preservatives; equipment fuels, lubricants, coolants, and hydraulic fluids; and cleaning 
solvents. These pollutants can leak from heavy equipment, be spilled, or can be eroded by rain 
from exposed stockpiles. Once released, they may adsorb onto sediment particles and can be 
transported into the aquatic environment, where they may become available to enter aquatic 
food chains, cause fish toxicity problems, contribute to algal blooms, impair recreational uses, 
and degrade drinking water sources.  

Under their Local Implementation Programs, Permittees will continue to require private 
development and public agency construction projects to implement BMPs that can significantly 
contribute to the control of pollution from construction sites.  This section of the DAMP 
provides a Model Programs that Permittees can use to formulate their local programs.   

The objectives of the Model Construction Program are to provide the following: 

 A program framework for implementation of policies and practices that minimize the 
impacts of construction activities on the region’s receiving waters and other 
environmentally sensitive areas; 

 An iterative process to inventory, prioritize, and inspect construction sites and provide 
direction to construction contractors to correct problems as they are discovered during 
construction, and enforce applicable laws and regulations; and 

 Methodologies to meet NPDES permit requirements and other applicable environmental 
laws and regulations. 

This Construction Model Program presents requirements and guidelines for pollution 
prevention methods that shall be used by construction site owners, developers, contractors, and 
other responsible parties, in order to reduce pollutants discharged to the MS4 in stormwater 
runoff from construction sites.  The Model Construction Program is intended to be 
implemented as described in Section A-8 of each Permittee’s Local Implementation Plan (LIP).  
In developing its LIP, the Permittee may modify the Model Construction Program in response 
to local conditions. It is not the intent for this Model Construction Program to restrict city or 
county planning commissions, building officials or their governing bodies from imposing 
additional stormwater management requirements as a condition on construction projects. 
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8.1.2 Program Commitments and Responsibilities 
The Model Construction Program provides the framework and a process for the following key 
construction program requirements: 

 Inventory of construction sites; 

 Prioritization of construction sites based upon water quality threat; 

 Preparation of Storm Water Pollution Prevention Plans (SWPPP) and other 
documentation; 

 Implementation of temporary BMPs for construction sites; 

 Inspections of construction sites and enforcement; 

 Development of data for the Annual Progress Report, based on the inventory, 
prioritization, and inspections and enforcement of construction sites; and  

 Training for municipal staff. 

The relationship between the requirements and responsibilities for the different parties 
involved in the program are briefly summarized in Table 8-1, below. 

 
 

Table 8-1  Construction Program Summary of Requirements & Responsibilities 

  Municipal Permittee Private 
Owner/Developer 

Regional Water 
Quality Control Board 

General 
Permit 

Projects 

 
(≥ 1 Acre) 

 Issue grading or 
building permit 

 
 Require proof of 

General Permit 
coverage 

 
 Inspect and enforce 

local permit(s) and 
ordinances 

 
 Notify Regional Board 

of non-compliance of 
local ordinances when 
the violation(s) pose(s) 
a threat to human or 
environmental health. 

 Apply for local grading 
or building permit 

 
 Submit Notice of 

Intent (NOI) for 
General Permit 
Coverage 

 
 Comply with grading 

or building permit and 
local ordinances 

 
 Prepare and 

implement SWPPP 
 
 Submit Notice of 

Termination (NOT) 

 Inspect and enforce 
General Permit on 
Owner/Developer 

 
 Evaluate 

Permittee’s 
Construction 
Program for 
compliance with 
municipal permit 

PR
IV

A
TE

 P
R

O
JE

C
TS

 

Other 
Projects 

 Issue grading or 
building permit 

 
 Inspect and enforce 

local permit(s) and 
ordinances 

 Apply for local grading 
or building permit 

 
 Comply with grading 

or building permit and 
local ordinances 

 Evaluate 
Permittee’s 
Construction 
Program for 
compliance with 
municipal permit 
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Table 8-1  Construction Program Summary of Requirements & Responsibilities 

  Private Regional Water Municipal Permittee Owner/Developer Quality Control Board 

General 
Permit 

Projects 

(≥ 1 Acre) 

 Submit Notification of 
Construction to 
RWQCB 

 
 Prepare and implement 

SWPPP consistent with 
General Permit 

 
 Inspect and enforce 

contract documents 
 
 Notify Regional Board 

of non-compliance with 
General Permit 

 
 Submit notice of 

completion 
 

N/A 

 Inspect and enforce 
General Permit on 
Permittee’s projects 

 
 Evaluate 

Permittee’s 
Construction 
Program for 
compliance with 
municipal permit 

 

M
U

N
IC

IP
A

L 
PR

O
JE

C
TS

 

Sa
nt

a 
A

na
 P

er
m

it 
A

re
a 

Other 
Projects 

 Inspect and enforce 
local permit(s) and 
ordinances 

N/A N/A 

General 
Permit 

Projects 
 

(≥ 1 Acre) 

 
 Submit Notice of Intent 

(NOI) for General 
Permit Coverage to the 
State 

 
 Prepare and implement 

SWPPP 
 
 Inspect and enforce 

contract documents 
 
 Notify Regional Board 

of non-compliance with 
General Permit 

 
 Submit Notice of 

Termination (NOT) 
 

N/A 

 
 Inspect and enforce 

General Permit on 
Permittee’s projects 

 
 Evaluate 

Permittee’s 
Construction 
Program for 
compliance with 
municipal permit 

M
U

N
IC

IP
A

L 
PR

O
JE

C
TS

 

Sa
n 

D
ie

go
 P

er
m

it 
A

re
a 

Other 
Projects 

 
 Inspect and enforce 

local permit(s) and 
ordinances 

 

N/A N/A 

 

8.1.3 Regulatory Requirements 
The federal stormwater regulations specify that drainage area management plans include a 
description of a program to implement and maintain structural and nonstructural BMPs to 
reduce pollutants in stormwater runoff from construction sites to the Municipal Storm Drain 
System (MS4).   
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The Construction Program was developed as a model for fulfilling the construction activity 
requirements of: 

 Section VIII and XV of the Santa Ana Regional Water Quality Control Board (RWQCB) 
Municipal NPDES Stormwater permit, Order No. R8-2002-0010 (to be updated); 

 Section F.2 of the San Diego RWQCB Municipal NPDES Stormwater permit, Order No. 
R9-2002-0001 (to be updated); and 

All public works construction contracts administered by the Permittees are governed by 
Standard Specifications for Public Works Construction (Green Book).  The Green Book, Section 7 - 
"Responsibilities of the Contractor" imposes specific construction practices which are included 
within Appendix H as Best Management Practices (BMPs) for public works construction.  In 
general, the Green Book requires the Contractor has to keep informed of, and at all times 
observe and comply with state and federal laws and county and municipal ordinances and 
regulations. 

Certain public works construction contracts administered by the Permittees may include special 
provisions as required by the Permittees and approved municipal sediment control standard 
plans. Applicable special provisions and standard plans are hereby included as BMPs for public 
works construction. 

8.2 Model Construction Program Details 

8.2.1 Model Program Overview 
This model program provides guidance to Permittees in developing the Construction Activities 
element of their local stormwater programs for Permittees in the Santa Ana RWQCB region, and 
Jurisdictional Urban Runoff Management Programs (JURMPs) for Permittees in the San Diego 
RWQCB region, as required by the permits.  Figure 8-1 represents the flow of the model 
construction program with a brief description of each section.  Information gathered for each 
section of the model program supports subsequent sections. 

Model Local Implementation Plan 
The Model LIP in Appendix A-8 provides example language and structure, as well as forms 
and other tools, to assist Permittees in developing individual programs. 
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Figure 8-1 

Model Construction Program Structure 

 
 
 
 
 
 

 

Section 8.2.2
Inventory Requirements 

 
Describes inventory procedures 
for construction sites, for use in 

prioritization, inspection, and 
reporting requirements. 

 

Section 8.2.3
Prioritization Requirements 

 
Describes procedures  

for prioritization of  
construction sites.   

 

Section 8.1.1 
Model Construction Program 

Overview 
 

Introduces the Model 
Construction Program, the 

approach to using the program, 
and the Local Implementation 
Program that will be used by 

individual Permittees.  
 

 
 
 
 
 
 

8.2.6
Municipal Inspection and 

Enforcements  
 

Describes inspection and 
reporting requirements, and 

provides a model for inspecting 
construction sites and enforcing 
applicable laws and regulations. 

 

Section 8.2.5
Documentation Requirements

 
Provides documentation 

requirements and guidance for 
development of a Storm Water 

Pollution Prevention Plan 
(SWPPP).     

 

Section 8.2.4 
BMPs for Construction 

Projects 
 

Provides Requirements for 
implementation of temporary 
BMPs during construction to 

reduce impacts to storm water 
quality. 

 

 
 
 
 
 
 
 
 
 
 
 
 

Section 8.3
Education and Training 

 
Provides training modules and 

records for municipal staff... 
 

 
 
 
 
 
 
 

Appendix A-8
Model Local Implementation Plan 

 
Provides example language, structure, forms, and other tools, 

to assist Permittees in developing their individual programs 
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8.2.2 Inventory of Construction Sites 
A watershed-based inventory of all construction sites, regardless of site size or ownership, will 
be developed and updated annually prior to the start of the wet season (October 1).  These 
include all sites meeting the definition of a construction project provided in Section 8.4, covered 
by the General Permit, by a local Grading Permit or a local Building Permit, and public works 
construction with similar characteristics.  This section describes the procedures that will be used 
to generate and maintain a comprehensive inventory. 

This inventory will serve as the basis for prioritization, inspection, enforcement, and reporting 
elements of the program.  Prioritization for construction sites is described in Section 8.2.3. The 
flow chart presented in Figure 8-2 illustrates the process involved in compiling necessary 
inventory information for construction sites.  The Construction Site Inventory Spreadsheet is 
provided in Appendix A-8. 

 
Figure 8-2  

Inventory Process for Construction Sites 

 
 

Reference Appendix 
A-8, Attachment A, 

for Construction Site 
Inventory 

Spreadsheet 

Identify watershed that stormwater 
runoff from construction sites drain to 

 
Optional:  Collect GIS Information 

Identify all construction sites that 
exist within your jurisdiction 

Collect general information for all 
construction sites 

Collect developer information for all 
construction sites 

Collect municipal authorization 
information for all construction sites 
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8.2.2.1 Identification of Construction Sites and General Information 
The first step in the inventory process will be to identify all construction sites (as defined in 
Section 8.4) that are within the jurisdiction of the city (county), regardless of site size or 
ownership.  Next, baseline information about each construction site will be collected and 
entered into the inventory spreadsheet provided in Appendix A-8.  General relevant 
construction site information includes: 

 Project name; 

 Project location – Full address (if known), city, zip code; 

 Tract number(s) and lot number(s); 

 Parcel map number(s) and parcel number(s); 

 Total site area and actual developed (disturbed soil) project size (acres); 

 General Permit WDID Number (if subject to the General Permit); 

 Description of project (i.e., commercial, residential, industrial, etc.); 

 Type of project (new or retrofit construction); 

 Source activities (grading and soil movement, uncovered storage of construction 
materials, etc.); 

 Construction start and end dates (if known); 

 Developer information (name, address, phone, fax, on-site contact(s) ; 

 Responsible party or emergency contact(s); 

 Municipal Grading and/or Building Permit number(s); and 

 Comments  

Resources used to assemble the information for the inventory spreadsheet include:  

 California General Permit for construction activities lists; 

 Other individual NPDES Permit lists; 

 Building Permits issued; 

 Grading Permits issued; 

 Clearing Permits issued; 

 Other construction-related permits issued; 

 Municipal capital improvement projects with similar characteristics; and 

 Encroachment Permits issued with similar characteristics. 
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8.2.2.2 Watershed Information 
For each construction site identified above, the watershed(s) in which the construction site is 
located can be determined and included in the inventory.  Orange County contains 13 
watersheds, which are summarized in Table 8-2 and illustrated in Figure 8-3.  Ocean sections 
along the shore of a watershed are still considered a part of that watershed. 

 
 
 

Table 8-2  Orange County Watersheds 

Region Watershed 
San Gabriel/Coyote Creek 
Anaheim Bay/Huntington Harbour 
Santa Ana River 
Newport Bay 

Santa Ana RWQCB
(Region 8) 

Newport Coastal Streams 
Laguna Coastal Streams 
Aliso Creek 
Dana Point 
San Juan Creek 
San Clemente Coastal Streams 

San Diego RWQCB
(Region 9) 

San Mateo Creek 
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Figure 8-3  Watershed Boundary Map for Orange County 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

NNeewwppoorrtt  CCooaassttaall  SSttrreeaammss  
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8.2.2.3 Inventory Update 
At a minimum, the inventory will be updated prior to the start of the wet season (October 1) by 
adding new projects.  During the update process, projects for which the building or grading 
permit(s) have expired or have been closed, and projects that have been completed, will be 
removed from the inventory. 

8.2.3 Prioritization of Construction Sites 
This section outlines the procedures for prioritizing construction. This will be used for BMP 
selection and for inspection frequency based on the threat to water quality.  Priorities may be 
high, medium, or low. A current list of prioritized sites is in Appendix A-8. The construction 
site priority can be determined by using Table 8-3, below. 
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Table 8-3  Prioritization of Construction Sites 

High Priority Medium Priority Low Priority 
 
The construction site is 50 acres or more  
 
[and, for projects in the San Diego 
RWQCB jurisdiction, grading will occur 
during the wet season (October 1 – April 
30)]; 
OR 
 
 
The construction site is 5 acres or more 
and tributary to a Clean Water Act 
Section 303(d) water body impaired for 
sediment or turbidity; or water bodies for 
which a TMDL for sediment or turbidity 
has been established; 
OR 
 
 
The construction site is within the Santa 
Ana RWQCB jurisdiction, tributary to and 
within 500 feet of an area defined by the 
Ocean Plan as an Area of Special 
Biological Significance (ASBS); 
OR 
 
 
The construction site is 5 acres or more, 
within the San Diego RWQCB jurisdiction, 
and tributary to, directly adjacent to 
(within 200 feet), or discharging directly 
to, a receiving water within an 
Environmentally Sensitive Area (ESA); 
OR 
 
 
Construction sites with between 1 and 50 
disturbed acres and a prioritization rating 
equal or greater to 16 points 
 

 
Projects with between 1 and 50 
disturbed acres and a prioritization 
rating less than 16 points  
(Section 8.2.3.6) 

 
Projects that disturb less than 
one acre, and are not tributary 
to and/or within 500 feet of an 
ASBS within the Santa Ana 
RWQCB jurisdiction (minimal 
threat to water quality.) 
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8.2.3.1 303(d) Water Bodies Listed for Sediment or Turbidity: 
Any construction site five acres or greater and tributary to a Clean Water Act section 303(d) 
impaired water body listed for sediment or turbidity, or for which a TMDL for sediment or 
turbidity has been established, must be ranked as high priority.  A summary of the 303(d) listed 
water bodies and associated pollutants of concern used as the basis for this program is provided 
in Table 8-4.  The 303(d) (will update if 2006 list is finalized) listing is periodically updated by 
the State.  Consequent adjustments to construction site priority will be updated in the unified 
Annual Report as needed for those sites still active as of June 30. 
 

 
Table 8-4  Summary of the 2002 303(d) Listed Water Bodies and Associated Pollutants of Concern  
for Orange County 

Pollutant 

Region Water Body Watershed 

B
ac

te
ria

 
In

di
ca

to
rs

/ 
Pa

th
o g

en
s 

M
et

al
s 

N
ut

rie
nt

s 

Pe
st

ic
id

es
 

To
xi

ci
ty

 

Tr
as

h 

Sa
lin

ity
/T

D
S/

 
C

hl
or

id
es

 

Tu
rb

id
ity

 

Anaheim Bay C  X  X     
Bolsa Chica   X       
Buck Gully Creek H X        
Huntington Beach State Park C X        
Huntington Harbour D X X  X     
Los Trancos Creek (Crystal Cove Creek) H X        
Newport Bay, Lower G  X  X     
Newport Bay, Upper (Ecological Reserve)  G  X  X     
Santiago Creek Reach 4 E       X  
San Diego Creek, Reach 1 F X   X     
San Diego Creek, Reach 2 F  X   X    
Seal Beach A X        

R
eg

io
n 

8 
Sa

nt
a 

A
na

 

Silverado Creek E X      X  
Aliso Creek (Mouth) J X        
Aliso Creek (20 Miles) J X  X  X    
Dana Point Harbor K X        
Pacific Ocean Shoreline, Aliso Beach HSA J X        
Pacific Ocean Shoreline, Dana Point HSA K X        
Pacific Ocean Shoreline, Laguna Beach 
and San Joaquin Hills HSAs I X        

Pacific Ocean Shoreline, Lower San Juan 
HAS L X        

Pacific Ocean Shoreline, San Clemente 
HAS M X        

Prima Deshecha Creek M   X     X 
San Juan Creek (Lower one Mile) L X        
San Juan Creek (Mouth) L X        

R
eg

io
n 

9 
Sa

n 
D

ie
go

 

Segunda Deshecha Creek M   X     X 
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8.2.3.2 Determine Site Watershed 
After an inventory of construction sites is performed per Section 8.2.2, the watershed in which 
each construction site is located will have been determined.   

A construction site is “tributary to” the 303(d) listed water body if it discharges runoff to ANY 
ONE of the following: 

 Directly into the impaired water body as identified in the Basin Plan; OR 

 Into concrete storm sewers that discharge directly into the impaired water body; OR 

 Into streams that have water year-round due to groundwater, snow melt or other 
natural source, which reach the impaired water body even during the dry season. 

Currently, San Diego Creek Reaches 1 and 2 in the San Diego Creek watershed and Upper 
Newport Bay in the Newport Bay watershed are the only water bodies listed for sediment. A 
construction site five acres or larger and tributary to watersheds for which a Total Maximum 
Daily Load (TMDL) for sediment or turbidity has been established shall be considered a high 
priority project. 

8.2.3.3 Areas of Special Biological Significance (ASBS): 
The Water Quality Control Plan for Ocean Waters of California (California Ocean Plan) 
designates 35 ASBS, 2 of which lie within the Irvine and Newport Coast areas. 

 Newport Beach Marine Life Refuge (HU801.110) 

 Irvine Coast Marine Life Refuge (HU801.110) 

Any construction site within the Santa Ana RWQCB jurisdiction, which is tributary to and 
within 500 feet of an ASBS, must be ranked as high priority.  A third ASBS in Orange County, 
Heisler Park Ecological Reserve (HU801.110), lies within the San Diego RWQCB.  The San Diego 
Permit includes ASBS within the definition of ESA. 

8.2.3.4 Environmentally Sensitive Areas (Applies to San Diego Region Permittees Only): 
Any construction site five acres or greater located within the San Diego RWQCB jurisdiction, 
which is tributary to, directly adjacent to (within 200 feet of ESA), or discharging directly into a 
receiving water within an ESA must be ranked as high priority. 

An ESA exists within the San Diego Region if any of the following designations have been 
applied to the water body of concern: 

 All Clean Water Act 303(d) listed impaired water bodies; 

 Areas designated as ASBS by the State Water Resources Control Board (Water Quality 
Control Plan for the San Diego Basin (1994) and amendments); 

 Water bodies designated with the RARE beneficial use by the State Water Resources 
Control Board (Water Quality Control Plan for the San Diego Basin (1994) and 
amendments); 
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 Water bodies located within areas designated as preserves or equivalent under the 
Natural Community Conservation Planning Program; 

 Areas designated within Appendix K as Critical Aquatic Resources (CARS); and 

 Any other equivalent ESAs that contain water bodies, which have been identified by the 
Permittee to be of local concern. 

The map provided in Appendix A-8 may be used to assist in the identification and classification 
of construction sites in order to determine if they potentially impact an ESA.  The 303(d) listing 
is periodically updated by the State.  For 303(d) updates finalized prior to June 30, consequent 
adjustments to ESA mapping and prioritizations will be updated in the subsequent Annual 
Report.   

8.2.3.5 Low Priority Construction Sites 
Low priority construction sites are those that pose a minimal threat to water quality, and a 
minimal risk of discharge to receiving waters.  These are defined as sites that are less than 1 acre 
and are not tributary to and/or within 500 feet of an ASBS within the Santa Ana RWQCB 
jurisdiction. 

8.2.3.6 Ranking Other Construction Sites 
Generally, projects between 1 and 50 disturbed acres are not categorically high or low priority.  
Construction sites that do not meet the mandatory criteria that automatically designates them as 
either high or low priority (Section 8.2.3) must be evaluated according to the ranking criteria 
described below to determine if they will be a medium or high priority site.  Prioritization is 
performed by applying steps A through D.  A point value (1, 2, 3, 4, or 5) will be assigned from 
each step, which will be totaled for a ranking score (Table 8-5). 
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Table 8-5  Ranking Criteria  

Criteria Points 
Size 
Construction sites less than 50 acres are ranked based upon the size of the area being 
developed. (1–5 points) 
 

1pt = 1 – 10 acres 
2 pt = 11 – 25 acres 
3 pt = 26 – 40 acres 
4 pt = 41 – 49 acres 
5 pt  = > 50 acres 

 

 

Proximity to ASBS/ESA 
Construction sites are ranked based upon distance from an ASBS or an ESA. (1–5 points) 
 

Santa A  e
1 pt = >   >
2 pt = 2   1
3 pt = 1   5
4 pt = 5   2
5 pt = <   <

na RWQCB San Di go RWQCB 
 5,000 feet 1 pt =  5,000 feet 
,001 – 5,000 feet 2 pt = ,001 – 5,000 feet 
,001 – 2,000 feet 3 pt = 01 – 1,000 feet 
01 – 1,000 feet 4 pt = 01 – 500 feet 
500 feet 5 pt = 200 feet  

 

Maximum Slopes 
Construction sites are ranked based upon the maximum finished slopes within the site. (1–5 
points) 
 

1 pt = Slopes 20: 1 or flatter 
2 pt = Slopes greater than 20:1 but less than 5:1 
3 pt = Slopes greater than 5:1 but less than 3:1 
4 pt = Slopes greater than 3:1 but less than 2:1 
5 pt = Slopes 2: 1 or steeper 

 

 

Non-Stormwater Discharges 
Construction sites are ranked based upon potential non-stormwater discharges (1–5 points). 
 

0 = Zero or low potential of non-stormwater discharges 
3 = Potential non-stormwater discharges from uncovered construction materials on 
site (if known) 
5 = Potential non-stormwater discharges from dewatering activities or use of soil 
amendments. 

 

 

Total Points   

Priority 
High Priority 16 pts or greater, Medium Priority less than 16 pts 
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8.2.4 Best Management Practices for Construction Projects 
This section presents minimum requirements for all projects, temporary BMPs for construction 
projects, and site management requirements for the various priorities of construction projects.  
The requirements apply equally to private development and public works projects.  Permanent 
post-construction BMPs are discussed in detail within Section 7, Model New 
Development/Significant Redevelopment Program. 

All construction projects, regardless of size or priority, must implement BMPs to reduce the 
discharge of pollutants into the storm drain system or waterbodies.  Construction projects will 
be prioritized as presented in Section 8.2.3 of this document.  The basic BMP implementation 
requirements are shown below in Table 8-6.  Documentation requirements are further 
discussed in Section 8.2.5. 

 

Table 8-6  BMP Implementation Requirements for Construction Sites 

PRIORITY BMP REQUIREMENT 

LOW  Meet minimum requirements (Table 8-7) 

MEDIUM 

 Meet minimum requirements (Table 8-7) 
 
 Implement Site Management Requirements 
 
 Implement all appropriate Construction BMPs 

 Meet minimum requirements (Table 8-7) 
 
 Implement Site Management Requirements 
 
 Implement all appropriate Construction BMPs HIGH 

 Meet minimum requirements (Table 8-7) 
 
 Implement all appropriate Construction BMPs  

 

8.2.4.1 Minimum Requirements 
The minimum requirements apply to all construction projects, regardless of priority.  All 
private and public works construction projects are required, at a minimum, to implement and 
be protected by an effective combination of erosion and sediment controls and waste and 
materials management BMPs.  These minimum requirements must be conveyed to construction 
contractors as part of the plan notes and are summarized in Table 8-7. 
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Table 8-7  Minimum Requirements for All Construction Sites 

CATEGORY MINIMUM REQUIREMENTS 

 
Erosion and Sediment Control 

 
Sediments from areas disturbed by construction shall be retained on site 
using an effective combination of erosion and sediment controls to the 
maximum extent practicable, and stockpiles of soil shall be properly 
contained to minimize sediment transport from the site to streets, drainage 
facilities or adjacent properties via runoff, vehicle tracking, or wind. 
 

 
Waste and Materials Management 
Control 

 
Appropriate BMPs for construction-related materials, wastes, spills or 
residues shall be implemented and retained on site to minimize transport 
from the site to streets, drainage facilities, or adjoining property by wind or 
runoff. 
 

 
BMPs that may be used to meet the minimum requirements are described later in this section. 

8.2.4.2 Site Management Requirements for Medium and High Priority Construction Sites 
The following requirements are for deployment of selected construction BMPs and apply to all 
medium and high priority projects.  BMPs that may be used to meet the site management 
requirements are described later in this section. 

Dry Season Requirements (May 1 through September 30) 
A. Wind erosion BMPs (dust control) shall be implemented. 

B. Sediment control BMPs shall be installed and maintained at all operational storm drain 
inlets. 

C. BMPs to control off-site sediment tracking shall be implemented and maintained. 

D. Appropriate waste management and materials pollution control BMPs shall be 
implemented to prevent the contamination of stormwater by wastes and construction 
materials. 

E. Appropriate non-stormwater BMPs shall be implemented to prevent the contamination 
of stormwater from construction activities. 

F. There shall be a “weather triggered” action plan and the ability to deploy standby 
sediment control BMPs as needed to completely protect the exposed portions of the site 
within 48 hours of a predicted storm event (a predicted storm event is defined as a 
forecasted, 50% chance of rain). 

G. Sufficient materials needed to install standby sediment control BMPs (at the site 
perimeter, site slopes and operational inlets within the site) necessary to prevent 
sediment discharges from exposed portions of the site shall be stored on site.  Areas that 
have already been protected from erosion using physical stabilization or established 
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vegetation stabilization BMPs as described in item H below are not considered to be 
“exposed” for purposes of this requirement. 

H. Deployment of permanent erosion control BMPs (physical or vegetation) should 
commence as soon as practical on slopes that are completed for any portion of the site.  
Standby BMP materials should not be relied upon to prevent erosion of slopes that have 
been completed. 

Wet Season Requirements (October 1 through April 30) 
In addition to the Dry Season Requirements: 

A. Where appropriate sediment control BMPs shall be implemented at the site perimeter, at 
all operational storm drain inlets and at all non-active slopes, to provide sufficient 
protection for storms likely to occur during the rainy season. 

B. Adequate physical or vegetation erosion control BMPs (temporary or permanent) shall 
be installed and established for all completed slopes prior to the start of the rainy season.  
These BMPs must be maintained throughout the rainy season.  If a selected BMP fails, it 
must be repaired and improved, or replaced with an acceptable alternate as soon as it is 
safe to do so.  The failure of a BMP may indicate that the BMP, as installed, was not 
adequate for the circumstances in which it was used.  Repairs or replacements must 
result in a more robust BMP, or additional BMPs should be installed to provide 
adequate protection. 

C. The amount of exposed soil allowed at one time shall not exceed that which can be 
adequately protected by deploying standby erosion control and sediment control BMPs 
prior to a predicted rainstorm. 

D. A disturbed area that is not completed but that is not being actively graded (non-active 
area) shall be fully protected from erosion with temporary or permanent BMPs (erosion 
and sediment control).  The ability to deploy standby BMP materials is not sufficient for 
these areas.  Erosion and sediment control BMPs must actually be deployed.  This 
includes all building pads, unfinished roads and slopes. 

E. Sufficient materials needed to install standby erosion and sediment control BMPs 
necessary to completely protect the exposed portions of the site from erosion and to 
prevent sediment discharges shall be stored on site.  Areas that have already been 
protected from erosion using permanent physical stabilization or established vegetation 
stabilization BMPs are not considered to be “exposed” for purposes of this requirement. 

8.2.4.3 Construction BMPs 
In order to meet the Model Construction Program requirements, construction contractors must 
select, install and maintain appropriate BMPs on all construction projects.  BMPs must be 
installed in accordance with an industry recommended standard, or in accordance with the 
General Permit.  BMPs are tools which are use to ensure sites meet the requirements outlined 
above.  Selection of BMPs is a site-specific process and as such, no specific BMPs or number of 
BMPs are required.  Fact sheets are provided to assist site managers in selection of BMPs for 
compliance with the requirements of the DAMP. 
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Table 8-8 shows the listing of all construction BMPs from the California Stormwater Best 
Management Practice Handbook, Construction, 2003 Edition, (errata Sept. 2004), which has 
BMP fact sheets for six major categories shown below and guidelines on how to select erosion 
and sediment controls.  
Erosion Control 

 Sediment Control 

 Wind Erosion Control 

 Tracking Control 

 Non-Stormwater Management 

 Waste Management & Materials Pollution Control 

 
 

Table 8-8 Construction BMPs 

CATEGORY BMP # BMP NAME 
EC-1 Scheduling 
EC-2 Preservation of Existing Vegetation 
EC-3 Hydraulic Mulch 
EC-4 Hydroseeding 
EC-5 Soil Binders 
EC-6 Straw Mulch 
EC-7 Geotextiles and Mats 
EC-8 Wood Mulching 
EC-9 Earth Dikes & Drainage Swales 
EC-10 Outlet Protection/ Velocity Dissipation Devices 
EC -11 Slope Drains 
EC-12 Streambank Stabilization 

Er
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n 

C
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M
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EC-13 Polyacrylamide 
SE-1 Silt Fence 
SE-2 Sediment Basin 
SE-3 Sediment Trap 
SE-4 Check Dam 
SE-5 Fiber Rolls 
SE-6 Gravel Bag Berm 
SE-7 Street Sweeping and Vacuuming 
SE-8 Sandbag Barrier 
SE-9 Straw Bale Barrier Se

di
m

en
t C

on
tr
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B
M

Ps
 

SE-10 Storm Drain Inlet Protection 
Wind Erosion 
Control BMPs WE-1 Wind Erosion Control 

TR-1 Stabilized Construction Entrance/ Exit 
TR-2 Stabilized Construction Roadway Tracking 

Control BMPs 
TR-3 Entrance/Outlet Tire Wash 
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Table 8-8 Construction BMPs (continued) 
CATEGORY BMP # BMP NAME 

NS-1 Water Conservation Practices 
NS-2 Dewatering Operations 
NS-3 Paving and Grinding Operations 
NS-4 Temporary Stream Crossing 
NS-5 Clear Water Diversion 
NS-6 Illicit Connection/Discharge 
NS-7 Potable Water/Irrigation 
NS-8 Vehicle and Equipment Cleaning 
NS-9 Vehicle and Equipment Fueling 
NS-10 Vehicle and Equipment Maintenance 
NS-11 Pile Driving Operations 
NS-12 Concrete Curing 
NS-13 Concrete Finishing 
NS-14 Material Over Water 
NS-15 Demolition Adjacent to Water N
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NS-16 Temporary Batch Plants 
WM-1 Material Delivery and Storage 
WM-2 Material Use 
WM-3 Stockpile Management 
WM-4 Spill Prevention and Control 
WM-5 Solid Waste Management 
WM-6 Hazardous Waste Management 
WM-7 Contaminated Soil Management 
WM-8 Concrete Waste Management 
WM-9 Sanitary/ Septic Waste Management W

as
te

 M
an

ag
em
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t 

B
M

Ps
 

WM-10 Liquid Waste Management 
 

8.2.4.4 Other References   
The following sources contain useful information on construction BMPs: 

 State of California Department of Transportation (Caltrans), Storm Water Quality 
Handbooks, Construction Site Best Management Practices (BMPs) Manual, November 
2000. 

 Urban Runoff Quality Management, Water Environment Federation (WEF) Manual of 
Practice No.23/American Society of Civil Engineers (ASCE) Manual and Report on 
Engineering Practice No. 87, 1998. 

 Erosion and Sediment Control Handbook. Goldman, S.J., K. Jackson, and T.A. 
Bursztynsky. McGraw-Hill, 1986. 

 Urban Storm Drainage Criteria Manual, Volume 3 – Best Management Practices, Urban 
Drainage Flood Control District, Denver, Colorado, September 1999. 

 Construction Stormwater Pollution Prevention.  Vol. II. Storm Water Management 
Manual for Western Washington, August 2001.  Washington State Department of 
Ecology. 

 Highway Runoff Manual, M31-16.  Washington State Department of Transportation, 
Environmental and Engineering Service Center, February 1995. 
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 Erosion and Sediment Control Planning and Design Manual.  North Carolina 
Sedimentation Control Commission, NC Dept. of Natural Resources and Community 
Development, Raleigh, NC.  Smolen, M.D., D.W. Miller, L.C. Wyatt, J. Lichthardt, A.L. 
Lanier, W.W. Woodhouse, and S.W. Broome, 1988. 

 Processes, Procedures, and Methods to Control Pollution Resulting from all 
Construction Activity, University of Washington, Center for Urban Water Resources 
Management, by Loren Reinelt, October 1991. 

 Virginia Erosion and Sediment Control Handbook, 2nd Edition, 1980. 

 Maryland Erosion and Sedimentation Control Manual, 1983. 

 Michigan State Guidebook for Erosion and Sediment Control, 1975. 

 Designing for Effective Sediment and Erosion Control of Construction Sites, Jerald S. 
Fifield, Ph.D., CPECS. 

 Field Manual on Sediment and Erosion Control Best Management Practices for 
Contractors and Inspectors, Jerald S. Fifield, Ph.D., CPECS. 

 Storm Water Pollution Control, Municipal, Industrial and Construction NPDES 
Compliance, Second Edition.  Roy D. Dodson, P.E., 1999. 

8.2.5 Documentation Requirements 
This section presents documentation requirements for all projects.  The documentation 
requirements are summarized in Table 8-9.  These requirements apply equally to private 
development and public works projects.  
 

Table 8-9  Documentation Requirements for Construction Sites 
PRIORITY DOCUMENTATION REQUIREMENT 

LOW Minimum Requirements as Standard Conditions in Permit or Plan Notes 

MEDIUM Storm Water Pollution Prevention Plan (SWPPP) 

Storm Water Pollution Prevention Plan (SWPPP) 

HIGH 
Minimum Requirements as Standard Conditions or Plan Notes (< 1 acre) 
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8.2.5.1 Documentation Requirements for General Permit Sites 
Construction sites that are subject to the General Permit are required to prepare and implement 
a SWPPP meeting the requirements of the General Permit. 

Private Construction Projects Covered by the General Permit 
For private projects, the project owner, developer or contractor will prepare the NOI and submit 
it to the State Water Resources Control Board (SWRCB).  Before issuing a grading or building 
permit, the city or county will require proof of General Permit coverage.  Before the developer 
or contractor begins construction, the SWPPP must be prepared and must be implemented year-
round throughout the duration of the project’s construction. 

Once construction begins, the city or county will inspect and enforce local permit(s) and 
ordinances, and will notify the appropriate RWQCB of any non-compliance with local permits 
or ordinances when the non-compliant condition meets the criteria of posing a threat to human 
or environmental health as discussed in Section 8.2.6.7. 

It is important to note that city or county staff is not responsible for reviewing, approving or 
enforcing the SWPPP; these are responsibilities of the RWQCB.  Cities (or county) may elect to 
have inspector(s) use the SWPPP as an internal tool for on-site inspections.  Once project 
construction is completed and the site fully complies with the final stabilization requirements of 
the General Permit, the owner/developer will submit an NOT to the SWRCB. 

Public Works Construction Projects Covered by the General Permit 
For public works projects within the jurisdiction of the San Diego RWQCB, the city or county 
will prepare the NOI and submit it to the SWRCB.  The SWPPP will then be prepared before the 
contractor is allowed to start construction activities.  During construction, the city or county will 
inspect and enforce the contract documents and will notify the RWQCB of any non-compliance 
with the General Permit.  Once the project is completed, the city or county will submit an NOT 
to the SWRCB. 

For public works projects within the jurisdiction of the Santa Ana RWQCB, the city or county 
will notify the RWQCB via an informal Notification of Construction Activity.  The SWPPP will 
then be prepared before the contractor is allowed to start construction activities.  During 
construction, the city or county will inspect and enforce the contract documents and will notify 
the RWQCB of any non-compliance with the General Permit. 

It is important to note that city or county inspectors are not responsible for reviewing, 
approving or enforcing the SWPPP; these are responsibilities of the RWQCB.  Inspectors of 
public works projects will enforce the contract documents and should be familiar with the 
SWPPP as it is part of the contract documents.  Once the project is completed, the city or county 
will inform the RWQCB when the project is completed. 

SWPPP Template 
The SWPPP is the document that addresses water pollution control during construction.  A 
SWPPP Template has been developed and is included in the Local Implementation Plan 
(Appendix A-8) as an assistance tool.  The template contains all elements required by the 
General Permit, but individual agencies may develop their own SWPPP template.  It is 
important to note that a SWPPP does not need to match the template provided.  The template is 
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directly applicable for public projects subject to the General Permit and is provided as a 
guidance document that was developed with the following objectives: 

 Meet the requirements of the General Permit; and 

 Provide easy data entry for owners, developers and/or contractors to prepare SWPPPs. 

8.2.5.2 Documentation Requirements for Other Sites 
Private Construction Projects Not Covered by the General Permit 
Private construction projects not covered by the General Permit, but covered under a grading 
permit, are required to develop Erosion and Sediment Control Plans (ESCPs).  These ESCPs 
must show proposed locations of the erosion and sediment control BMPs that will be 
implemented during the construction project to comply with the minimum requirements listed 
in Table 8-7.  

Public Works Construction Projects Not Covered by the General Permit 
Public works construction projects not covered by the General Permit are required to comply 
with appropriate pollution prevention control practices in accordance with the current Green 
Book and the provisions of this section, and shall develop and implement ESCPs.  Low priority 
construction sites shall meet the minimum requirements listed in Table 8-7. 

8.2.6 Municipal Inspections and Enforcements 
Both public and private construction projects will be inspected by municipal inspectors or other 
Permittee or contract staff with enforcement authority to verify that the construction activities 
are being performed in accordance with the project plans, building and grading permits, and 
applicable municipal codes, regulations and ordinances.  The inspection program includes 
inspection frequencies, inspection documentation procedures, municipal inspections of private 
and public construction sites, enforcement procedures, and non-compliance reporting. 

8.2.6.1 Inspection Documentation Procedures 
In order to properly document all inspection information and gather the necessary information 
for reporting results of the program, a sample basic construction site inspection checklist is 
included in Appendix A-8.   

For public works projects covered by the General Permit, records of all inspections and non-
compliance reporting will be retained for a period of at least three years.  With the exception of 
non-compliance reporting, these records need not be submitted to the State. 

8.2.6.2 Inspections of Private Construction Projects 
Inspections of private construction projects will be conducted at the frequencies shown in Table 
8-10.  At a minimum, inspectors will address the following during inspections: 

 Ensure that the owner/developer/contractor is meeting these construction program 
requirements; 
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 Ensure that there is an effective combination of erosion, sediment and non-stormwater 
BMPs being implemented and maintained in order to prevent or reduce pollutants in 
stormwater runoff from construction sites into stormwater conveyances or receiving 
waters; 

 Ensure that the owner/developer/contractor implements and maintains appropriate 
BMPs on a year round basis; and 

 Ensure that, if issues are noted during the inspections, appropriate corrective actions are 
taken. 

The primary mechanism that inspectors will use to determine if the minimum requirements and 
BMPs for construction activities are being met will be to assess the site against the minimum 
requirements (Table 8-7).  The minimum requirements are intended to be easy to interpret field 
observations that allow an assessment of site conditions during both dry and wet season 
conditions. 

The inspector will utilize the following framework when conducting an inspection of private 
construction projects: 

 Review the erosion and sediment control plans (if applicable) and determine whether 
they are being properly implemented; 

 Determine if BMPs are being effectively implemented and maintained in accordance 
with the approved erosion and sediment control plans; and 

 Determine whether the owner/developer/contractor is making appropriate adjustment 
when ineffective BMPs are found. 

If BMPs are either not implemented or not being maintained properly, enforcement actions may 
be imposed on the contractor as discussed later in this section.  Inspections of construction sites 
will be documented using the sample checklists provided in Appendix A-8.  These forms are 
provided as guidelines and can be edited by the city or county to meet their own needs. 

8.2.6.3 Inspections of Public Works Construction Projects 
Inspections of public works construction projects will be conducted at the frequencies shown in 
Table 8-10.  At a minimum, inspectors will address the following during inspections: 

 Ensure that the contractor is meeting these construction program requirements; 

 Ensure that there is an effective combination of erosion, sediment and non-stormwater 
BMPs being implemented and maintained in order to prevent; 

 Ensure that the contractor implements and maintains appropriate BMPs on a year round 
basis; and 

 Ensure that, if issues are noted during the inspections, appropriate corrective actions are 
taken. 

The primary mechanism that inspectors will use to determine if minimum requirements and 
BMPs for construction activities are being met will be to assess the site against the minimum 
requirements (Table 8-7) and the contract documents.  The minimum requirements are 
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intended to be easy to interpret field observations that allow an assessment of site conditions 
during both dry and wet season conditions. 

The inspector will utilize the following framework when conducting an inspection of public 
works construction projects: 

 Review the SWPPP (if applicable), erosion and sediment control plans and contract 
documents and determine whether they are being properly implemented; 

 Determine if BMPs are being effectively implemented in accordance with the approved 
plans, and maintained properly; and 

 Determine whether the contractor is making appropriate adjustment when ineffective 
BMPs are found. 

If BMPs are either not implemented or not being maintained properly, contract enforcement 
actions may be imposed on developers/contractors as discussed later in this section. 
Inspections of public works construction sites will be documented using the sample checklists 
provided in Appendix A-8.  These forms are provided as guidelines and can be edited by the 
municipality to meet their own needs. 

8.2.6.4 Inspection of Construction Sites 
Inspection of construction sites will be performed based upon the priority of the project.  The 
frequency of routine construction site inspections is shown in Table 8-10 below. 

 
 

Table 8-10 
Inspection Frequency of Construction Projects Based on Construction Site Priority 

Rainy Season 
(October 1 - April 30) Construction Site 

Priority Projects within the 
jurisdiction of the Santa 

Ana RWQCB 

Projects within the 
jurisdiction of the San 

Diego RWQCB 

Dry Season 
(May 1 - September 30) 

HIGH Once per month Once per week * As needed 

MEDIUM Twice during the season As needed 

LOW Once during the season Twice during the season As needed 

 
* OR 

Monthly for any site that the responsible Permittee certifies in a written statement to the SDRWQCB all of the 
following (certified statements may be submitted to the SDRWQCB at any time for one or more sites): 
 
i. Permittee has record of construction site’s Waste Discharge Identification Number (WDID#) documenting 

construction site’s coverage under the statewide General Construction Permit; and 
ii. Permittee has reviewed the constructions site’s Storm Water Pollution Prevention Plan (SWPPP); and 
iii. Permittee finds SWPPP to be in compliance with all local ordinances, permits, and plans; and 
iv. Permittee finds that the SWPPP is being properly implemented on site. 
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8.2.6.5 Re-inspection Frequencies 
If the inspected site is in violation of these permits or codes, does not meet the minimum 
requirements (Table 8-7), or there is a prohibited discharge related to construction activities, 
inspectors will immediately direct compliance and conduct follow-up inspections to confirm 
that compliance is attained.  Sites will be re-inspected if deficiencies are found. The inspector 
can quantify the level of non-compliance and the required re-inspection frequency based on the 
rating system below (Table 8-11). 

1 Rating - There are no significant deficiencies that require correction. Criteria meeting this 
rating include: 

 Appropriate treatment controls provided for dewatering operations (if needed). 

 Non-stormwater and waste management BMPs properly implemented. 

 Sediment tracking is minimal to non-existent. 

 No evidence of wind erosion. 

 All temporary soil stabilization BMPs implemented in accordance with the SWPPP and 
the minimum requirements. 

 Sediment control BMPs are implemented in accordance with the SWPPP and the 
minimum requirements. 

2 Rating - The project has minor deficiencies. The inspector will list each of the minor 
deficiencies and can include corrective actions to be taken prior to the next scheduled 
inspection. Minor deficiencies include the following: 

 Site inspections by private development are not being conducted in accordance with 
expected frequencies. 

 Any non-stormwater or waste management BMPs improperly maintained. 

 Soil stabilization or sediment controls are not properly maintained. 

 Evidence of active wind erosion on unstabilized slopes/stock piles. 

 Minor tracking less than approximately 50 feet from project entrance or exit points. 

3 Rating - Excessive minor deficiencies and/or major deficiencies are encountered. Excessive 
minor deficiencies are a total of six or more minor deficiencies requiring correction. Major 
deficiencies are defined as follows: 

 Hazardous materials or waste is stored within the project without implementation of 
BMPs. 

 Any discharge of sediment or deleterious substances resulting from dewatering 
operations conducted without implementation of required BMPs for dewatering. 

 Sediment tracking from the project construction equipment or vehicles approximately 50 
feet from project entrances or exits. 
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 Soil stabilization and sediment BMPs are not installed in accordance with the minimum 
requirements and. 

 Dust from construction visibly blowing off the site and into drainage conveyances or 
adjacent water bodies. 

4 Rating - There are critical deficiencies that would likely result in a violation of the permit if a 
stormwater runoff event were to occur. The inspector will note the deficiencies and make 
recommendations for corrective action. Critical deficiencies are defined as follows: 

 Any observed discharge of stormwater or non-stormwater from the project that, in the 
judgment of the inspector, is generated by the construction activity, and is uncontrolled. 

 Excessive sediment tracking from project site for more than 50 feet from project access 
points 

 Absence of erosion and sediment controls.  

 Absence of waste and materials management controls. 

 There are identified stormwater inlets or receiving waters within or adjacent to the 
project site in close proximity to disturbed surface areas without control measures in 
place that pose an immediate threat of untreated stormwater discharges. 

 Evidence of non-stormwater discharges into stormwater inlets or receiving waters 
within or adjacent to the project site 

 Working in an active stream channel or other water body without proper 
implementation of required BMPs. 

 No corrective action taken for potential hazardous materials/waste deficiencies noted in 
(3) above. 

 
 

Table 8-11 
Re-inspection Frequency of Construction Projects Based on Construction Site Priority 

Level of Compliance at Construction Site 

Construction 
Site Priority Season 1 

No significant 
deficiencies 

 

2 
Minor deficiencies 

 
 

3 
Excessive minor 

deficiencies, and/or 
major deficiencies 

4 
Critical deficiencies 

 
 

Rainy As needed Within one week Within one week 
HIGH 

Dry As needed As needed Within one week 

Rainy As needed  Within two weeks Within one week 
MEDIUM 

Dry As needed As needed Within one week 

Rainy As needed Within one month Within one week 
LOW 

Dry 

Continue 
inspections 

As needed As needed Within one week 
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8.2.6.6 Enforcement Actions 
Enforcement of construction projects will be undertaken by the city or county inspectors and/or 
other staff who possess internal enforcement authority through established policies and 
procedures.  There are several enforcement mechanisms and penalties to ensure compliance 
with local ordinances and permits.  It is important to note that city staff is not responsible for 
enforcing the SWPPP for private contracts, these are responsibilities of the SWRCB; but 
inspectors are required to become familiar with the SWPPP as it is part of public contract 
documents. 

The levels of enforcement and associated penalties are typically issued at the discretion of the 
authorized municipal officer with consideration of relevant circumstances regarding the 
violation.  Different types of enforcement actions are summarized below (Table 8-12).   
 

 

Table 8-12  Enforcement Actions for Construction Projects 

PRIVATE CONSTRUCTION PROJECTS PUBLIC WORKS CONSTRUCTION PROJECTS 

Verbal Warning Verbal Warning 

Written Warning 

 Notice of Non-Compliance 

 Administrative Compliance Order 

 Administrative Citations or Fines 

 Cease and Desist Order 

Written Warning 

 Notice of Non-Compliance 

Stop Work Order 

Revocation of Permit(s) and/or Denial of Future 
Permits 

Enforcement of Contract 

 Stop Work Order 

 Withholding of Payment 

 Bond 

 Fines 

 Revocation of Contract 

Civil and Criminal Court Actions 


  W
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Civil and Criminal Court Actions 

 
 
Enforcement of Private Construction Projects 
Inspectors will enforce compliance with the construction program, grading or building permit 
and local ordinances such as the Water Quality Ordinance.  Depending on the severity of the 
violation(s), enforcement could range from a verbal warning, to a written notice, revocation of 
permit(s), stop work order and civil and/or criminal court actions or prosecution. 
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 Verbal Warnings 

The initial method of requesting corrective action and enforcing compliance will be a 
verbal warning from the inspector to the contractor.  Verbal warnings are often sufficient 
to achieve correction of the violation, often while the inspector is present at the 
construction site.  The inspector will notify the developer/contractor’s project 
supervisor of the violation, and document the violation and the notification to the 
contractor’s project supervisor in the inspection file.  A specific time frame for correcting 
the problem and a follow-up inspection date will be documented by the inspector.  In 
judging the degree of severity, the inspector may also take into account any history of 
similar or repeated violations by the same developer or contractor at this or other sites. 

 Written Warnings 

If a deficiency that was noted in a prior verbal warning is not corrected by the next 
inspection, or the severity of the violation is such that a verbal warning is not strong 
enough, a written warning will be issued.  The written warning will describe the 
deficiency that is to be corrected, suggested corrective action(s), and the specific time 
frame for correction and a date for a follow-up inspection. 

A copy of the written warning will be provided to the contractor’s project supervisor 
and another copy will be provided to the owner/developer.  A copy will be placed in 
the active inspection file.  Once the violation has been corrected to the satisfaction of the 
inspector, the inspector will document compliance in the inspection file. 

Depending on the severity of the violation(s), the options for issuing written warnings 
for enforcement of local ordinances and grading/building permits on private 
construction projects are illustrated in Figure 8-7.  Various examples of written warning 
forms are in Appendix A-8 (note that use of the specific forms provided as examples is 
not required). 

 Stop Work Orders: 

If a written warning has not been addressed by the next inspection, or if the 
developer/contractor has not complied with their permit requirements, or if a 
significant threat to water quality is observed (such as a failure of BMPs resulting in a 
significant release of sediment or other pollutants off site), a stop work order will be 
issued by the inspector or the appropriate official.  Stop work orders prohibit further 
construction activity until the problem is resolved and provide a time frame for 
correcting the problem. 

The stop work order will describe the infraction and specify what corrective action must 
be taken.  A copy of the stop work order will be given to the contractor’s project 
supervisor and placed in the active inspection file.  For a private construction project, a 
copy of the stop work order will also be sent to the owner/developer.  To restart work 
once a stop work order has been issued, the contractor’s project supervisor must request 
the inspector to re-inspect the project and verify that the deficiencies have been 
satisfactorily corrected.  If the inspector is satisfied with the corrections, the inspector 
may sign off on that phase of the project, and work may proceed.  In severe cases, the 
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building or grading permit may be revoked.  A sample Stop All Work notice is provided 
in Appendix A-8. 

Figure 8-7  
Enforcement of Private Construction Sites 

 
 
 Revocation of Permit(s) and/or Denial of Future Permits: 

 In severe cases of non-compliance or significant discharges, it may be necessary to 
revoke the grading and/or building permit that a developer/contractor is working 
under, withhold final approval, or deny future permits on the project.  The 
developer/contractor would then have to re-apply for permits and meet any 
requirements that the Permittee may place on the project.  Criteria and procedures will 
be developed in the permit-issuing program to implement this enforcement tool.  Legal 
counsel should be sought before proceeding with revocation or denial of permits. 

 Civil and Criminal Court Actions: 

 In severe cases, the Permittee may also use Civil and or Criminal court actions under 
local ordinances, such as the Water Quality Ordinance, which may result in significant 
fines levied upon the non-compliant responsible parties. 

Enforcement of Public Works Construction Projects 
Authorized inspectors will enforce compliance with the contract documents and local 
ordinances such as the Water Quality Ordinance.  Depending on the severity of the violation(s), 
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enforcement could range from a verbal warning, to a written notice of non-compliance, 
enforcement of the contract and or criminal court actions or prosecution.   

 

 Verbal Warnings: 

The initial method of requesting corrective action and enforcing compliance will be a 
verbal warning from the inspector to the contractor.  Verbal warnings are often sufficient 
to achieve correction of the violation, often while the inspector is present at the 
construction site.  The inspector will notify the contractor’s project supervisor of the 
violation, and document the violation and the notification to the contractor’s project 
supervisor in the inspection file.  A specific time frame for correcting the problem and a 
follow-up inspection date will be documented by the inspector.  In judging the degree of 
severity, the inspector may also take into account any history of similar or repeated 
violations by the same contractor at this or other sites. 

 Written Warnings: 

Depending on the severity of the violation(s), the options for issuing written warnings 
for enforcement of public works construction projects are illustrated in Figure 8-8. 

Figure 8-8  
Enforcement of Public Works Construction Sites 

 
 Notice of Non-Compliance: 

If a deficiency that was noted in a prior verbal warning is not corrected by the next 
inspection, or the severity of the violation is such that a verbal warning is not strong 
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enough, a notice of non-compliance will be issued.  The Notice of Non-Compliance is 
given when the violation occurred unknowingly; the threat level is insignificant; there is 
no environmental harm; the violation was isolated and had a short duration; and the 
contractor readily complies and corrects the problem.  The notice will describe the 
deficiency that is to be corrected, suggested corrective action(s), and the specific time 
frame for correction and a date for a follow-up inspection. 

 Contract Enforcement Mechanisms: 

 If a contractor is performing construction of a public works project, the provisions 
within the contract will be used for enforcement of non-compliance.  Language will be 
included into construction contracts that give the municipality the right to enforce 
established policies and procedures such as withhold payment(s), use contractor’s 
bonds, apply fines, stop work (without time penalties) or termination of contracts if the 
contractor performing the construction activities does not comply with appropriate 
Permits, laws, regulations and ordinances. 

 Civil and Criminal Court Actions: 

 As a final resort, the Permittee may use Civil and or Criminal court actions under local 
ordinances, such as the Water Quality Ordinance, which may result in significant fines 
levied upon the non-compliant responsible parties. 

8.2.6.7 Non-Compliance Reporting 
Sites are considered non-compliant when one or more violations of local ordinances, or permits, 
are observed on the site.  If a non-compliant private construction project meets the criteria of 
posing a threat to human or environmental health as discussed below, then the appropriate 
RWQCB will be notified by the city or county NPDES Program Manager or NPDES Coordinator 
as required in this section. 

In the case of public works projects subject to the General Permit, the RWQCB will be notified if 
compliance with the General Permit cannot be certified and/or if there are other instances of 
non-compliance and if the non-compliance meets the criteria of posing a threat to human or 
environmental health as discussed below.  For public works projects not subject to the General 
Permit, the NPDES Program Manager or NPDES Coordinator will notify the appropriate 
RWQCB when the project is found to be in non-compliance with contract requirements and if 
the non-compliant condition meets the criteria of posing a threat to human or environmental 
health as discussed below. 

Oral notification to the RWQCB of non-compliant private construction sites that are determined 
to pose a threat to human or environmental health will be provided by the NPDES Program 
Manager or NPDES Coordinator within 24-hours of the discovery of non-compliance.  Such oral 
notification shall be followed up by a written report and submitted to the RWQCB within 5 
days of the incidence of non-compliance.  Written notification(s) will identify the type(s) of non-
compliance, describe the actions necessary to achieve compliance, and include a time schedule, 
subject to the modifications by the RWQCB, indicating when compliance will be achieved. 
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For the purpose of compliance with the NPDES Permits, instances of non-compliance will be 
summarized and reported in the annual status report.  The monitoring records will be kept in 
the project files on each private and public works project. 

Emergency Construction Projects 
Emergency Construction Projects are defined here as construction projects deemed necessary 
for the protection of human health, safety and property.  Any and all BMPs described in this 
section should be deployed to the Maximum Extent Practicable in order to reduce potential 
harmful effects offsite and/or downstream.  If an Emergency Construction Project should arise, 
notify any all appropriate agencies, such as the SWRCB, Fish & Game, local law enforcement, 
local fire departments, Orange County Health Care Agency and Orange County PF&RD.   

The County will not require a WQMP for public agency projects consisting of routine 
maintenance or emergency construction activities required to protect public health and safety.  

Criteria for Evaluating Potential Impacts to Human or Environmental Health 
Erosion and sediment transport are the primary pathways for introducing key pollutants such 
as nutrients (i.e. phosphorus), metals, and organic compounds into aquatic systems.  Release of 
pollutants through spills, dumping, or other unauthorized non-stormwater discharges can also 
occur.  Based on the potential for impacts by sediment transport to human or environmental 
health, the inspector will evaluate events of non-compliance to determine whether they pose a 
threat to human or environmental health. 

Threat to water quality will be assessed by inspectors for construction site runoff that will not 
be reasonably controlled by the BMPs in place or if a failure of BMPs is resulting in the release 
of sediments or other pollutants.  Violations observed will be documented by the inspectors.  If 
a significant and/or immediate threat to water quality is observed by an inspector, action will 
be taken to require the developer/contractor to immediately cease the discharge. 

The criteria to be used during evaluation of an event producing non-compliance, whether from 
stormwater or non-stormwater runoff, are as follows: 

 If toxic materials were discharged from site (including estimated volume of discharge); 

 Proximity of site to impaired water body (303d listed); 

 Proximity of site to sensitive habitat/endangered species, ESAs, ASBSs; 

 Proximity of site to a water body (i.e. is discharge to ocean, creek, river, etc); 

 Beneficial uses for affected water bodies; 

 Proximity of site to public water supply (well head, monitoring wells); 

 If discharge to storm drain, condition of storm drain (clog, etc.); 

 Other materials discharged from site (concrete washout, sanitary washes, etc.). 

A sample form for evaluating the potential impacts to human or environmental health and 
sample notice of non-compliance are provided in Appendix A-8 (note that use of the specific 
forms provided as examples is not required). 
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8.3 Education and Training 
Education and training is one of the keys to a successful stormwater program. To assist 
responsible municipal and contract staff in understanding the Construction Program, training 
modules have developed and can be found in Appendix B, Section B-8.    

 General Program Management training - consists of overall program administration and 
implementation materials tailored for the NPDES Program Manager(s), NPDES 
Coordinator(s) and other program management staff.  The content of the training will 
include: 

o Goals and objectives of the revised program; 

o Overview of inventory of construction sites; 

o Overview of construction site prioritization; 

o Overview of BMPs for construction sites; 

o Overview of the SWPPP requirements and SWPPP template; and 

o Overview of the inspection program and reporting requirements, and how 
inspections are tied to the prioritization of construction projects. 

 Construction Inspection Training - will consist of procedure materials for inspecting 
construction sites and what to look for in the field when inspecting BMPs.  This training 
will be tailored to train building and grading permit inspectors and/or other staff 
involved in inspections of construction sites.   

Non-Permittee Sponsored Training 
In addition to the Permittee sponsored training, city or county staff may also attend various 
other workshop or training events as they take place throughout the year.  These types of events 
may include local or national organization sponsored training. 

8.4 Definitions 
The following definitions are used for the purposes of this model construction program: 

Adjacent - located within 200 feet of the ESA. 

Construction project - Any site for which building or grading permits are issued and 
where an activity results in the disturbance of soil such as soil movement, grading, 
excavation, clearing, road construction, structure construction, or structure demolition; 
and sites where uncovered storage of materials and wastes such as dirt, sand or fertilizer 
occurs; or exterior mixing of cementaceous products such as concrete, mortar or stucco 
will occur. 

Pollution Prevention - Any practice that reduces or eliminates the creation of pollutants. 

Storm Water Pollution Prevention Plan (SWPPP) - Document required to be developed 
and implemented by the General Permit.  The SWPPP emphasizes the use of 
appropriately selected, correctly installed and maintained pollution reduction BMPs.  
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This approach provides the flexibility necessary to establish BMPs that can effectively 
address source control of pollutants during changing construction activities.

Discharging directly to - discharge from a drainage conveyance system that is composed 
entirely of flows from the subject construction site and not commingled with flows from 
adjacent lands (i.e. discharge from an urban area that co-mingles with downstream 
flows prior to an Environmental Sensitive Area (ESA) is not subject to this requirement). 
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10.0 ILLEGAL DISCHARGES/ILLICIT CONNECTIONS 
10.1 Program Summary 

10.1.1 Program Overview 
Since illegal discharges and illicit connections can be a significant source of pollutants from the 
municipal storm drain system, the DAMP includes a comprehensive program for detecting, 
responding to, investigating and eliminating these types of discharges/connections in an 
efficient and timely manner.  Illegal discharges may originate from illegal dumping or from 
internal floor drains, appliances, industrial processes, sinks, and toilets that are connected to the 
nearby storm drainage system. These discharges (which may include: process waste waters, 
cooling waters, wash waters, and sanitary wastewater) can carry substances (such as paint, oil, 
fuel and other automotive fluids, chemicals and other pollutants) into storm drains.  In 
addition, spills and leaks, if not properly controlled, can adversely impact the storm drain 
system and receiving waters.  

In order to ensure that the program is efficient and effective, the Permittees have instituted 
regular documentation procedures for their water pollution complaint and spill response 
activities.  The objectives of this model program are: 

 Effectively prohibit the discharge of non-storm flows into the municipal storm drain 
system 

 Respond to non-stormwater discharges when they occur 

 Link the  detection, response and elimination of illegal discharges and illicit connections 
in an interactive process to increase the effectiveness of the ID/IC component and the 
overall stormwater program 

This section details model procedures for conducting program administration (Section 10.2.2); 
an Illegal Discharge Program (Section 10.2.3); a  Spill Response Program (Section 10.2.4) and a 
Sewage Spill Response Program (Section 10.2.5); an Illicit Connection Investigations program 
(Section 10.2.6).; and a Source Investigations Program (Section 10.2.7).   The section also details 
model procedures for education and enforcement (Section 10.3) and a Training and Outreach 
Program (10.6). 

To assist the Permittees with the implementation of this program component within their 
jurisdiction, a Model Local Implementation Plan (LIP) was developed (Appendix A-10).  

10.1.2 Program Commitments 

Key Commitments 
Although the Municipal Activities Program provides the framework and approach for 
complying with the NPDES permit requirements, the program is structured to assist the 
Permittees in the maintenance and update of their LIPs (Appendix A-10). This is a requirement 
for the San Diego Region Permittees and an optional task for the Santa Ana Region Permittees. 

The major program commitments include: 
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 Conduct inspections and monitoring to identify water pollution problems caused by 
various pollutant sources.  Prohibited discharges typically are generated from poorly 
managed on-site operations, illegal dumping and/or contaminated stormwater 
discharges 

 Operate and maintain public reporting hotlines for the detection  of potential illegal 
discharges or illicit connections 

  Operate and maintain a spill response program.  While illegal discharge complaints are 
usually non-emergency and often do not involve hazardous materials, spill incidents are 
typically larger scale and may result from an accidental release or illegal discharge and 
often involves hazardous materials. 

 Operate and maintain a sewage spill response program.  While all spills to municipal 
storm drain systems are important and responses are often the same as other spills, 
sewage spills have merited special regulatory attention since coordination with other 
public agencies as well as private owners is often involved; for this reason, the sewage 
spill response procedures were developed separately. 

 Conduct inspection and documentation program to identify illegal connections as part 
of the routine maintenance of storm drain facilities.  Any illicit connection identified 
during routine inspection is investigated by the affected Permittee and appropriate 
actions are then taken to approve undocumented connections by permit procedure 
and/or pursue removal of those connections that are determined to be illicit connections 
and not permissible. 

 Conduct source investigations when an illicit discharge is detected or suspected, and the 
source is not readily identifiable.  The purpose of the investigation is to locate the source 
so that measures to eliminate the ID/IC can be implemented.  Source investigations will 
be initiated when appropriate information suggests evidence of an ID/IC. 

 Take Enforcement actions according to the adopted Water Quality Ordinances and 
accompanying Enforcement Consistency Guide (DAMP Section 4.0, Exhibits 4.II 
and 4.I). Water pollution cases may be handled administratively or in more serious 
instances, be prepared for prosecution by the Orange County District Attorney who may 
prosecute under the applicable sections of the Water Quality Ordinance, State Fish and 
Game Code, State Water Code, Uniform Fire Code, and Penal Code that address 
pollutant discharges. 

 Conduct education and training of municipal and/or other agency staff in the illegal 
discharge/illicit connections program.  This is especially true with the ID/IC Program 
because the Permittees will be in the public eye when conducting inspections, 
investigation efforts and proceeding with enforcement actions. 

This Model Program is intended to be implemented as described in Section A-10 of each 
Permittee’s Local Implementation Plan.  In developing its Local Implementation Plan, the 
Permittee may modify the Model Program in response to local conditions.  It is not the intent for 
this Model Program to restrict city or county governing bodies from imposing additional 
stormwater management requirements to control 
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Although each Permittee is ultimately responsible for responding to water pollution complaints 
and incidents of illegal discharges and illicit connections to the storm drain systems within their 
jurisdiction, a number of cities chose to contract with the Orange County Flood Control District 
(OCFCD) to perform these services by entering into a Water Quality Ordinance (WQO) 
Implementation Agreement.  The agreement allows the Permittees to utilize OCFCD to provide 
scientific, technical, and enforcement services that the Permittees may be unable to provide.  
The Permittees may also have other alternatives than contracting with OCFCD. Outside service 
providers/contractors may be used by Permittees to implement the program.  The description 
of general and specific responsibilities under the different approaches is described in Section 
10.2.2. 

10.1.3 Regulatory Requirements  
The federal regulations require that municipal stormwater programs include a component to 
detect and effectively eliminate illegal discharges/illicit connections into the municipal storm 
drain systems.   The Fourth Term Permits similarly specify that the Permittees continue to 
implement and the existing ID/IC program. 

The ID/IC program component fulfills the municipal commitments and requirements of: 

 Sections III 1 and VII 1&2 of the Santa Ana Regional Water Quality Control Board 
Municipal NPDES Stormwater permit, Order No. R8-2002-0010; and 

 Sections B.1 and F.51, of the San Diego Regional Water Quality Control Board Municipal 
NPDES Stormwater permit, Order No. R9-2002-0001. 

10.2 Illegal Discharges/Illicit Connections Program Details 

10.2.1 Program Introduction 
The ID/IC Program provides practical guidance for Permittees when identifying, responding to 
and mitigating the effects of illegal discharges, including sewage spills, eliminating illicit 
connections, and enforcing the ID/IC Program component for the protection of public health 
and the environment.  The ID/IC Program provides the framework and a process for 
conducting the following NPDES permit compliance activities for illegal discharges and illicit 
connections: 

 Program administration 

 Detection of illegal discharges and illicit connections 

 Responding to water pollution incidents and complaints including sewage spills 

 Inspections/investigations 

                                                           
1 Order WDR 2002-0014 grants a stay for provision F.5.f and part of Finding 26 of Order No. R9-2002-
0001 issued by the San Diego Regional Water Quality Control Board for discharges of urban runoff from 
the municipal storm drain system draining the watersheds of the County of Orange, the Incorporated 
Cities of Orange County.   
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 Education/Enforcement 

 Assessments of program effectiveness; and 

 Annual training 

In order to be effective, the ID/IC program has been integrated with the municipal, industrial, 
commercial, residential and construction inspection programs so that if an illegal discharge or 
illicit connection is discovered during an inspection it can be properly addressed and 
eliminated.  In addition, on behalf of the Permittees, the Principal Permittee implements the 
water quality monitoring programs which can also assist in identifying illegal discharges and 
illicit connections.  Figure 10.2 represents the flow of the program with a brief description of 
each section.  Information from one section supports subsequent sections.  Definitions are 
provided in Section 10.5. 
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Section 10.2.5
Model Sewage Spill Response 
Procedures 
 
Describes the sewage spill 
response procedures that are 
undertaken when a sanitary 
sewer overflow occurs.  

Section 10.2.4 
Model Spill Response 
Procedures 
 
This section describes the spill 
response procedures that are 
undertaken when a water 
pollution complaint or response 
request is received. 

Section 10.2.2
Program Administration and 
Implementation 
 
Describes who is responsible for 
responding to water pollution 
complaints and incidents and 
implementing the program. 

Section 10.2.3 
Detection and Elimination of 
Illegal Discharges 
 
Describes the Permittees inter-
departmental and inter-agency 
efforts in identifying potential 
sources of illegal discharges 
and illicit connections. 

Section 10.1 
Program Summary 
 
Introduces the program 
approach and provides a model 
for individual Permittee use for 
the development of the local 
implementation plans. 

Section 10.2.6 
Illicit Connection 
Investigations 
 
Describes the process for 
determining when and how to 
conduct a source identification 
study. 

Section 10.3 
Education and Enforcement 

Describes the types of 
administrative and criminal 
remedies available for enforcing 
the water quality ordinances. 

Section 10.4 
Training and Outreach 
 
Describes the various training 
modules that have been 
developed for the ID/IC 
Program. 

Section 10.2.7 
Source Investigations 
 
This section describes methods 
to locate sources of discharge. 

Figure 10.2 
Model Program Structure 
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10.2.2 Program Administration and Implementation 
The ID/IC Program is comprised of many elements, each with a specific defined set of roles and 
responsibilities for administration and implementation of the program.  These elements are 
described below along with how they are integrated into the ID/IC Program. 

10.2.2.1 Program Roles and Responsibilities 
Assigning roles and responsibilities reduces the duplication of efforts and increases program 
efficiency and effectiveness. 

The key roles for the ID/IC Program include the following: 

 Authorized Inspector (AI) - The AI may be assigned to investigate compliance with and 
detect incidences of violations of the Ordinance and should be trained to recognize and 
appropriately respond to various types of incidents. 

 Spill Responder - The spill response personnel may be Authorized Inspectors and other 
City/County personnel responsible for coordinating with the local fire department for 
the immediate response to any accidental spill, leak or prohibited discharge of 
pollutants requiring immediate cleanup. 

 Enforcing Attorney - The Enforcing Attorney should be either the City Attorney [County 
Counsel] or District Attorney (DA) acting as counsel for the Permittee and their 
appointee.  For purposes of criminal prosecution, only the DA or designee [and/or City 
Attorney, and Deputy District and City Attorneys as assigned] should act as the 
enforcing attorney. 

For a more detailed discussion regarding the primary roles and responsibilities, the Model 
Water Quality Ordinance (Section 4.0, Exhibit 4.II), Enforcement Consistency Guide (Section 
4.0, Exhibit 4.I), and/or the Model Investigative Guidance Manual (Exhibit 10.III) should be 
referenced. 

For many of the Permittees and the Orange County Flood Control District (OCFCD), there are 
additional roles and responsibilities for implementing the program.  Although each Permittee is 
responsible for responding to water pollution complaints and incidents within their jurisdiction, 
a number of cities chose to contract with the OCFCD to perform some of the Authorized 
Inspector and Spill Responder functions by entering into a Water Quality Ordinance (WQO) 
Implementation Agreement.  The agreement allows the Permittees to utilize scientific, technical, 
and enforcement services provided by OCFCD to supplement their resources to implement 
their ID/IC Program. 

The Tables 10.1 and 10.2 below clarify the general differences in the roles and responsibilities 
between the Permittees that have chosen to contract with OCFCD and Permittees without the 
Agreement. 
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Table 10.1 
Responsibilities of Permittee with OCFCD WQO Implementation Agreement 

Roles Responsibilities 

Establish and maintain, receive complaints, and make 
notifications – Contact OCFCD to respond when necessary Reporting Hotline and Dispatch 

Designated Authorized Inspector or Spill 
Responder  

Assess and investigate non-hazardous incidents -  refer 
hazardous or after hours incidents to OCFCD 

Initiate, track and report enforcement activities related to non-
hazardous incidents – refer hazardous or after hours incidents 
to OCFCD. Obtain information from OCFCD for annual report. 

Authorized Inspector or Code Enforcement 

Initiate, supervise and report non-hazardous clean-up 
activities - refer hazardous or after hours incidents to OCFCD. 
Obtain information from OCFCD for annual report. 

Authorized Inspector, Public Works or 
Contractor 

Authorized Inspector or NPDES 
Representative 

Complete annual reporting requirements – obtain information 
from OCFCD for annual report. 

 
 

Table 10.2 
Responsibilities of Permittee without OCFCD WQO Implementation Agreement 

Roles Responsibilities 

Establish and maintain, receive complaints, and make 
notifications Reporting Hotline and Dispatch 

Designated Authorized Inspector or Spill 
Responder Assess and investigate incidents.  

Authorized Inspector or Code Enforcement Initiate, track and report the enforcement activities  

Authorized Inspector, Public Works or 
Contractor 

Initiate, supervise and report the clean-up activities. Obtain 
contractor if necessary. 

Authorized Inspector or NPDES Representative Complete annual reporting requirements 
 

In addition to OCFCD, a few Permittees also utilize other outside service providers/contractors 
for additional resources to implement their program. 

Training and support for managing and implementing the ID/IC Program was initiated in early 
2002 when, in response to the Third Term Permit requirements, the Permittees re-evaluated 
their program implementation structure and established a number of new committees and task 
force groups.  The Authorized Inspectors Sub-Committee was established to provide a forum 
for the coordination, investigation, enforcement and training aspects of the water pollution 
response and enforcement program. The meetings were held quarterly and provided water 
quality enforcement program and authorized inspector responsibilities training and served as a 
forum to discuss ongoing or new issues and to profile cases or incidents. 
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10.2.3 Detection and Elimination of Illegal Discharges 

10.2.3.1 Types of Illegal Discharges 
The ID/IC Program provides guidance to the Permittees on how to detect, respond to, and 
investigate water pollution problems caused by various illegal discharges. 

An illegal discharge is any discharge to the municipal separate storm sewer that is not 
composed entirely of stormwater and that is not covered by a NPDES permit.  An illegal 
discharge refers to the disposal of non-stormwater materials such as paint or waste oil into the 
storm drain or the discharge of waste streams containing pollutants to the storm drain. 

The Model Ordinance prohibits illegal discharges by defining the term “prohibited discharges” 
as any discharge from public or private property containing any pollutant to: the stormwater 
drainage system, any upstream flow which is tributary to the stormwater drainage system, 
groundwater, river, stream, creek, wash, dry weather arroyo, wetlands, marsh, coastal 
slough/bay/harbor, or Pacific Ocean. 

Below are detailed descriptions of prohibited discharges that may be the result of illegal 
discharges, including sewage spills and illicit connections. 

Water Pollution Incidents/Spills 

Prohibited discharges may be generally result from poorly managed on-site operations, illegal 
disposal and/or polluted stormwater discharges.  Examples of problematic site operations may 
include: 

 Pressurized washing and steam cleaning areas;  

 Auto repair shops where operations occur out of doors in unprotected areas and no 
provision is made for preventing contamination from leaving the site; 

 A non-retail fueling area where vehicle washing occurs and flows offsite; 

 Manufacturing storage yard for concrete materials where materials are uncovered and 
wash off flows directly to storm drain; 

 Construction location where debris, materials, and silt flows off the construction site; or 

 Trauma scene clean up operations. 

Examples of illegal disposal activities may include: 

 Home/yard debris discarded near curb inlet to stormwater drainage system; 

 Trash, drums or discarded materials left on creek or wash area banks; 

 Used oil poured on the ground or into storm drains; or 

 Paint waste poured on the ground or discharged into storm drains. 
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Stormwater pollution can also occur when rain water is polluted after it comes into contact with 
and flows off of contaminated impervious surfaces.  Although the runoff is occurring due to the 
storm event, poor housekeeping and/or materials management at a site can result in a 
prohibited discharge. 

Examples of poor facility/site practices that can result in contaminated stormwater discharges 
leaving the site include the following: 

 Construction or work on an exposed site where soils are being tracked onto the street; 

 Exposed petroleum contaminated soils in equipment servicing areas; 

 Uncovered areas of stockpiled construction materials; 

 Uncovered materials storage areas; 

 Outside storage of unsealed paint and solvent containers; and 

 Exposed truck loading docks with uncovered materials. 

Sewage Spills 

Sewage spills are considered prohibited discharges; therefore the Permittees have begun to pay 
special attention to sewage spills to ensure that there is better coordination between the 
municipalities and the sanitation districts (Section 10.4).  In addition, the Permittees conducted 
two focused studies in 2003 to estimate the potential impact associated with septic systems and 
portable toilets on receiving water quality. 

Septic Systems  - The Septic System Inventory and Assessment (presented in Appendix E4) 
consisted of a GIS inventory of septic systems throughout the County and a random 
field survey of septic system owners within four selected major areas to evaluate 
existing system performance.  Of the eighty field surveys that were conducted, only one 
failed system was noted, representing a failure rate of 1.25%.  A spreadsheet model was 
also developed to estimate the loading of pathogen indicators and total Kjeldahl 
nitrogen (TKN) from the failed systems, which indicated that the load from the failed 
septic systems is a very marginal contributor to pathogen indicators in the receiving 
waters and is an insignificant contributor for TKN.   The study concluded that septic 
systems do no represent a significant source of constituents of concern for Orange 
County receiving waters. 

Portable Toilets  - The Permittees conducted an evaluation of practices and impacts 
associated with the use, maintenance, and oversight of portable toilets in Orange 
County.  Industry standard practices related to siting, maintenance, transport, disposal, 
and storage were identified and water quality impacts associated with portable toilets 
were assessed based on a review of reported pollution incidents and anecdotal 
information derived from interviews.  The assessment identified a small number of 
formal incidents over the past several years where an observed or potential direct 
impact to a drainage channel from a portable toilet occurred, probably through flooding 
or vandalism.  The study also found that current standard industry practices for use, 
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maintenance, transport and storage of portable toilets within Orange County are 
generally sufficient to prevent impacts to receiving waters, but that these practices 
should be formalized and shared with suppliers and users within Orange County to 
ensure their consistent application.  The Portable Toilet Pollution Prevention Study is 
presented in Appendix E5. 

In 2004 the Permittees re-evaluated the need for each of the sub-committees.  Due to the 
potential overlap between sub-committees, the Authorized Inspectors sub-committee was 
merged with the Existing Development Task Force to form a new Inspection sub-committee.   
The Inspection sub-committee is attended by the ID/IC and Existing Development inspectors 
and provides a forum for training, inspection, spill response and enforcement discussions.  

10.2.3.2 Detection of Illegal Discharges 
The Permittees have a number of programs in place that facilitate the proactive detection of 
sources of illegal discharges and illicit connections.  These programs include the following: 

 Municipal Activities (DAMP Section 5) – field inspectors and facility managers assist in 
the identification of illegal discharges and illicit connections during their daily activities. 
For example, during the routine maintenance of a drainage facility, a field inspector will 
report any dumped materials and/or undocumented connections to the NPDES 
representative. 

 Public Education (DAMP Section 6) – assists with the distribution of public education 
materials that provide phone numbers and encourage the reporting of spills 

 Construction Activities (DAMP Section 8) - assists with the identification of illegal 
discharges from construction sites  

 Existing Development Programs (DAMP Section 9) – assists with the identification of 
actual or threatened illegal discharges from industrial, commercial and residential areas 

 Water Quality Monitoring Program (DAMP Section 11) – assists with the identification 
of problem areas through the collection of water quality data 

These programs are well integrated through the exchange of information and thus results in a 
more proactive ID/IC Program. 

 Industrial Facility Inspection 
In addition to the integrated program coordination, the Permittees also participate with other 
departments and agencies for industrial facility inspections.  On behalf of the Permittees, the 
Principal Permittee coordinates with a number of public agencies who routinely conduct 
inspections of industrial facilities in Orange County.  These agencies and their areas of 
responsibility include the following: 

 The Orange County Health Care Agency regulates the storage and disposal of 
hazardous wastes.  Approximately 6,400 businesses are inspected annually to ensure 
proper waste management. 
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 The Fire Departments in Orange County regulate the storage of hazardous materials 
through disclosure ordinances such as OCC Sec 4-3-200-300 and Article 80 of the Fire 
Code.  This regulation involves inspection at approximately 7,000 businesses. 

 Agricultural chemicals, notably pesticides, are regulated by the Agriculture 
Commissioner through the State Agriculture Code (California Code of Regulations 
(CCR) Title 3, Sec. 6000 et seq.).  The Commissioner's office performs facility inspections 
at about 200 facilities/year out of a total of approximately 700 facilities that use/store 
pesticides.  The Commissioner’s office also initiates enforcement action for non-
compliance (NC). 

 Discharges to the sanitary sewers are mostly regulated by the Orange County Sanitation 
District (OCSD) and the South Orange County Wastewater Authority (SOCWA), who 
routinely conduct pre-treatment facility inspections. 

Routine coordination with staff of these inspection programs occurs through the Orange 
County Hazardous Materials Strike Force.   The Strike Force is headed by the Orange County 
District Attorney's (DA) Office and includes representatives of a wide variety of local, regional, 
and state agencies. 

In addition, the Principal Permittee provides Stormwater Awareness training for these 
inspectors so that they are cognizant of stormwater issues and as a result, notify the Principal 
Permittee of potential or observed water pollution problems. 

Countywide Reconnaissance Monitoring 
During the First Term Permit and part of the Second Term Permit, the Permittees conducted 
field screening/reconnaissance every year, which included conducting a site investigation and 
chemical analysis once during dry weather and once during storm events.  While the primary 
objective of this component of the water quality monitoring program was to detect gross 
contamination from illegal discharges through field analyses, few incidences were detected. 

New monitoring program objectives set in the Second Term Permit prompted a re-evaluation of 
the monitoring program starting in 1997.  In May 1999, a final report outlining a new 
monitoring program that addressed the requirements of this permit was submitted to the 
Regional Boards and the program was implemented. 

The reconnaissance and source identification section of the third term permit water quality 
monitoring program addresses the need to determine if an identified water quality problem is 
the result of an illegal discharge or illicit connection through a series of source identification 
studies.  If problems are found, they are referred to the Permittees’ Authorized Inspectors or 
NPDES program representatives. 

Water Pollution Problem Reporting 
The public reporting of water pollution complaints/incidents is also very important to the 
detection of illegal discharges and illicit connections. As the public becomes increasingly 
educated on urban runoff, they will serve as an important source of information for detecting 
illegal discharges and illicit connections. 
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The public reporting of water pollution problems is facilitated by the following: 

 Permittee business telephone numbers in materials produced and distributed by the 
NPDES Stormwater Program's public education activities (brochures, posters, magnets); 

 The inclusion of the countywide water pollution problem reporting telephone number 
in the Orange County "White Pages" telephone directories; 

 The countywide 24 hour water pollution problem reporting hotline (714) 567-6363 and 
corresponding pollution notification web page 
(http://www.ocwatersheds.com/WQHotline/wqh_reporting.asp) in materials 
produced and distributed by the NPDES Stormwater Program's public education 
activities; 

 The development and advertisement of the Principal Permittee’s website 
(www.ocwatersheds.com) which contains information on behalf of the Permittees such 
as public education information, brochures and an online reporting form for reporting 
water pollution complaints. 

10.2.3.3 Spill Response Program 
In addition to the proactive detection and elimination of threatened or occurring discharges, a 
large portion of the Permittees’ ID/IC Program is responding to water pollution complaints and 
incidents.  Complaints are usually non-emergency and often do not involve hazardous 
materials. Spill incidents however are typically larger scale that may result from an accidental 
release or illegal discharge and often involves hazardous materials.   Each Permittee is 
responsible for responding to complaints and spill incidents in their jurisdiction and have set up 
their own Spill Response Program within their ID/IC Program or as part of the fire 
department’s hazardous materials response unit.  To assist the Permittees in responding to 
complaints and spill incidents, a Model Spill Response Procedure has been developed and 
presented below in Section 10.2.4.  In addition, model procedures for responding specifically to 
sewage spills are contained in Section 10.2.5. 

10.2.4 Model Spill Response Procedures 

10.2.4.1 Introduction 
During the Third Term Permit the Permittees re-evaluated the ID/IC Program and determined 
the need to develop guidance for Authorized Inspectors and Spill Responders to follow in the 
investigation of spills and water pollution complaints.  This guidance is the Model Spill 
Response Procedure which was designed so that Permittees may modify it to accommodate 
their local situation.  After the Permittees develop their specific Spill Response Procedures it is 
incorporated into their Local Implementation Plan. 

While spills to municipal storm drain system are important and responses are often the same, 
sewage spills have merited special regulatory attention as coordination with other public 
agencies as well as private owners is often involved; for this reason, sewage spill response 
procedures are covered separately in Section 10.2.5.  The general response to a spill is 
illustrated in Figure 10.3. 
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Figure 10-3 
Spill Response Procedures  
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Protocols used in responding to any type of spill are essentially the same.  The primary 
objectives in a response to a water pollution incident or spill include: 

 Protection of human health and welfare  

 Preservation of surface water quality and protection of environmentally sensitive areas 

 Protection of personnel that may come in contact with the spill  

 Protection of storm drain infrastructure 

 Protection of private and public property  
The response procedures consist of the following elements, each of which are briefly described 
below and described in further detail in the Model Investigative Guidance Manual, December 2004 
(DAMP Section 10.0, Exhibit 10.III) and related training modules: 

 Record Keeping 

 Notifications and Response Requests 

 Response 

 Investigations 

 Clean-Up  
o Trauma Scene Cleanup 

o Cleanup Costs 

o Follow-up 

o Decontamination 

o Waste Storage and Disposal 

 Reporting 

10.2.4.2 Record Keeping 
In order to ensure that the program is efficient and effective, the Permittees have instituted 
regular documentation procedures for their water pollution complaint and spill response 
activities.  Information from a complaint, notification, or response request is documented 
throughout the entire process in order to: 

 Provide accurate information for any personnel involved in the incident; 

 Allow the data to be analyzed in order to determine if there are repeat offenders, 
problematic areas, problematic types of businesses, etc. 

 Ensure that the required regulatory notification and/or reports are completed; 
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 Provide the required information for any enforcement actions and/or cost recovery; 

 Assist with the annual reporting and program effectiveness evaluations; and 

 Allow for better decision making for program improvements. 
Documentation for each incident may include one or more of the following: 

 A reporting form or field logbook; 

 Photographs; 

 The collection of samples; 

 Detailed notes on observations; 

 Witness interviews; and 

 Other information relevant to the investigation. 
After the initial entry of the information on the Pollution Notification/Investigation Request 
(PNIR) or related form, the information is typically entered into a database so that the data can 
be analyzed and future enforcement activities focused on either problematic responsible parties, 
locations or constituents.  In addition, the use of a database allows the Permittees to quickly and 
accurately provide the information that is necessary for the annual Program Effectiveness 
Assessment (Section C-10). 

10.2.4.3 Notifications and Response Requests 
In order to have a successful ID/IC program, the Permittees need to obtain information about 
potential or existing complaints and spills as soon as possible so that the problem can be 
mitigated as quickly as possible. 

Notifications of water pollution complaints or spill response requests generally come from a 
variety of sources including: 

 The general public; 

 Permittee staff such as field inspectors; 

 Other agency personnel such as Health Care inspectors or Regional Board staff; and 

 Emergency personnel such as police and fire departments. 

 In order to facilitate the reporting of problems by the general public, the Permittees 
advertise the County’s 24 hour water pollution problem reporting hotline number (714-
567-6363), the website reporting form (www.ocwatersheds.com) and/or their local 
hotline numbers on the of the public education brochures and posters.  In addition, the 
Permittees created a magnet for the sole purpose of advertising the County’s hotline 
number (DAMP Section 6). 
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 The Permittees also coordinate with internal staff and other agency and emergency 
response personnel and hold various training sessions and meetings so that they 
understand how to identify a problem and who to report it to.  An example of this type 
of inter-agency coordination is Orange County Hazardous Materials Strike Force. 

10.2.4.4 Response 
After receiving a notification of a water pollution problem or spill, Permittee staff either refers 
the problem to their internal Authorized Inspector and/or Spill Responder or to the OCFCD’s 
Authorized Inspector and/or Spill Responder if they are under contract.  Each complaint or 
spill is investigated as soon as possible to ensure that valuable information is not lost and to 
minimize any potential human health and environmental impact.   

The response typically consists of: 

 An on scene assessment – Since the information collected during the initial report may, 
at times, be inaccurate, the on-scene assessment must be conducted in order to verify the 
complaint and gather more specific information. 

 Notifications – After conducting the on-scene assessment, several notifications may be 
necessary including notifications to other agencies requesting assistance and/or 
notifications to regulating agencies for reporting purposes. 

 Containment of the material(s) involved - The discharge or release of pollutants should 
be discontinued and contained as close to the originating site as possible after the initial 
assessment has been completed.  This is critical in preventing further contamination or 
degradation downstream and can assist in an easier and less expensive cleanup. 

10.2.4.5 Investigations 
After the initial assessment and containment, the Inspector or Responder will try to determine 
why the incident occurred and whether the discharge or release was deliberate or accidental 
and if the incident is a repeat occurrence.  The objective in conducting the investigation is to 
obtain legally defensible documentation of the incident. 

A thorough investigation may include one of more of the following: 

 Collection of Samples – in many cases, it may be necessary to collect samples for 
possible enforcement action.  Samples may be collected of suspect runoff after the 
material(s) have been identified and contained. 

 Photographs – During the course of an investigation, it may be necessary to take 
photographs to record visual observations and to document evidence for possible 
enforcement action.  

 Interviews – Informal interviews are a useful tool in determining the cause of the 
discharge as well as the extent of pollutants involved.  These types of interviews should 
be conducted as soon as possible after arriving at the site. 
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 Incident Report/Write Up - After the investigation, the Inspector or Responder may 
prepare a detailed written report, including a description of the site, the processes 
thereon, the location of each sample point, the names and addresses of the potential 
witnesses, recorded observation of physical conditions indicating possible discharge, the 
findings of the investigation. 

The Enforcement Consistency Guide and/or the Model Investigative Guidance Manual should be 
consulted for further information on inspections and the collection of defensible data. 

10.2.4.6 Clean-up 
The main objective in a clean-up operation is to restore the impacted area back to its original 
state (to the maximum extent practicable) and prevent further environmental degradation in the 
surrounding area of the incident.  During the clean-up phase of the response, the Inspector or 
Responder is generally overseeing and directing the cleanup and should re-evaluate the 
resources necessary to perform the clean-up and ensure that they are being prepared and sent 
to the site. 

Typical clean-up measures may include pumping operations, absorbent booms and pads, 
granular absorbent,  steam cleaning/power washing and/or soil removal. Although incident 
clean-up procedures are fairly similar, there are some special circumstances such as trauma 
scenes which may require slightly different approaches. 

Trauma Scene Cleanup 
Trauma scene cleanup requires special procedures in addition to the general cleanup 
procedures described above.  Trauma scene wastes (i.e. blood and human tissue) may be 
generated at various types of crime or accident scenes.  These types of wastes can pose a serious 
human health risk to those who are responsible for overseeing and conducting the cleanup.  It is 
important that the procedures described below be employed when feasible to protect personnel 
and prevent any unnecessary discharges of material into the storm drain.  The types of blood 
borne pathogens that may be encountered at a trauma scene include, but are not limited to HIV, 
Hepatitis B and Hepatitis C. 

General Trauma Scene Cleanup Procedures 

 Trauma scene cleanup operations must be performed in accordance with the Medical 
Waste Management Act, California Health and Safety Code, Sections 117600 – 118360.  The 
Act may be viewed on the California Department of Health Services web page at:  
www.dhs./ca./gov/ps/ddwem/environmental/Med_Waste/mdm_act.pdf 

 Fire Departments on emergency calls who clean up a scene themselves are not required 
to have a Biowaste Hauling Permit to remove liquid or solid trauma scene waste(s) from 
the scene for temporary storage or disposal. The County of Orange Medical Waste 
Section (Emergency Response through Control 1 after hours at (714) 628-7008) is 
available for consultation/assistance with trauma scene management. 
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 A Registered Trauma Scene Management Practitioner (RTSMP) is necessary when a 
scene requires decontamination and cleanup beyond the capability of Public Agency 
personnel on scene.  RTSMP’s are registered with the Department of Health Services 
pursuant to Section 118321 of the Medical Waste Management Act.  A list of RTSMP’s 
can be obtained from the California Department of Health Services web page at: 
(www.dhs./ca./gov/ps/ddwem/environmental/Med_Waste/medwasteindex.practitio
ners.pdf). Additional information may be obtained by calling the Department of Health 
Services at (916) 327-6904. 

 Universal precautions and adequate personal protective equipment must be utilized 
during any clean-up operation.  Additional information and guidance for cleanup 
policies and procedures for bodily fluids may be obtained 24 hours a day by contacting 
the Orange County Health Care Agency (HCA), Regulatory Health Services.  During 
Business hours call (714) 433-6000, after hours, call Control One at (714) 628-7008. 

 Implement appropriate BMPs and protect the storm drain system to the maximum 
extent practicable when conducting cleanup of trauma scenes. Notifications regarding 
significant potential impacts to the storm drain system and additional information and 
guidance on BMPs to be implemented may be obtained 24 hours a day by contacting the 
County of Orange Public Facilities and Resources Department at (714) 567-6363 or 
through Control One at (714) 628-7008. 

Cleanup of Trauma Scene Wastes on Public Property 

Public Agency personnel should observe the following points: 

 Cleanup of trauma scene waste(s) on public property should be performed by properly 
trained (OSHA- blood borne pathogen trained) Public Agency personnel (police, fire or 
safety personnel), or by a Registered Trauma Scene Management Practitioner (RTSMP) 
called to the scene by the incident commander. 

 Before proceeding with site cleanup, Public Agency personnel should possess proper 
personal protective equipment, adequate supplies of bleach and sufficient water to 
properly complete the cleanup operation. 

 Wear gloves when washing or handling contaminated equipment, clothing or other 
materials. Wear other personal protective gear as necessary according to the potential 
for splashing. 

 The Coroner’s Office should remove any human tissue or body parts at the scene of a 
fatality. Coroner’s Office personnel should follow their own departmental policies and 
procedures for removing any human tissue found on scene.  The Coroner will not 
respond to a non-fatal incident for the purpose of human tissue removal. 

 Human tissue, body parts, or blood/body fluids in a solid state can not be allowed to 
enter a storm drain. Appropriate BMPs should be implemented to prevent tissue from 
entering or being washed into the storm drain system; tissue found in the storm drain 
system should be removed to the maximum extent practicable. 
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 Dispose of sharps waste in a rigid sharps container. Dispose of the sealed container in an 
appropriate manner in compliance with the Medical Waste Management Act. 

 The Orange County Health Care Agency (HCA), Regulatory Health Services may be 
contacted if needed for consultation/assistance in trauma scene management or 
questions regarding legal disposition of medical waste. 

 For incidents on freeways, discuss with CHP the potential use of CALTRANS for 
cleanup of trauma scene waste. 

 When a Registered Trauma Scene Management Practitioner (RTSMP) is called to a scene, 
each agency or jurisdiction shall have a policy in place that establishes which 
department (fire, law enforcement, public works, etc.) is responsible for staying on scene 
until the RTSMP arrives on scene.  In no case shall the scene be abandoned prior to the 
arrival of the RTSMP. 

Specific Cleanup Procedure for Small Spills: 

Public Agency personnel may decontaminate and then wash down small amounts of human 
blood/body fluids that are still in a liquid state.  A “small” spill shall be defined as a spill that 
can be thoroughly and completely disinfected with one gallon of 10% chlorine disinfectant.  
This determination should be made with the understanding that multiple applications may be 
necessary to accomplish full disinfection.  When it is determined that the incident may be 
designated as small the following procedures may apply: 

 Apparatus shall carry a Hudson sprayer, maximum capacity 1 gallon.  The sprayer shall 
be filled to 90% capacity with clean tap water. 

 In a separate container, apparatus shall carry liquid household chlorine bleach and the 
ability to measure ¼ cup quantities of it. 

 When decontamination of a liquid trauma scene waste becomes necessary, personnel 
shall add a minimum of ¼ cup of the liquid bleach to the water in the Hudson sprayer.  
This will create a 10% solution. 
o If an agency chooses to premix a 10:1 water to chlorine solution, they must replace it with 

fresh solution daily. 

o In lieu of using a 10% chlorine solution for decontamination, a Public Agency may follow a 
pre-described sanitization protocol outlined by OSHA (29 CFR 1910.1030) or other 
professionally recognized state or federal documents 

 Personnel shall wear PPE’s to protect skin, mucus membranes, lungs and clothing from 
chlorine or trauma scene waste during the mixing and cleanup process. 

 Personnel shall apply disinfectant to the liquid biowaste (they may see foam develop) 
and let it sit for a minimum of 10 minutes. 

 After 10 minutes, personnel shall wash down the area using a fire hose, pressurized 
water extinguisher, etc. 
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 In non-emergency situations, and when circumstances permit, personnel should: 
o Attempt to move trash or miscellaneous debris from the path of the runoff so no 

additional or unnecessary material is discharged and carried into the storm drain. 

o If the incident location provides personnel with a choice between directing the 
runoff down a storm drain, or a sewer, always use the sewer (with permission from 
the sewering agency).  

o Porous surfaces such as asphalt may require multiple repetitions of the procedure to 
completely disinfect and thoroughly clean the area.  Unless the repeat 
decontamination and wash down procedure can be accomplished until the area is 
thoroughly cleaned from start to finish with 1 gallon of 10% bleach solution, a 
RTSMP should be called.  

o No biowaste in a solid state, or the water associated with the clean up of this waste 
shall be washed down a storm drain.  If present, call a RTSMP to handle the cleanup. 

If the material requiring cleanup meets any of the following criteria, Public Agency personnel 
should call in a Registered Trauma Scene Management Practitioner (RTSMP).  

 Criteria: 
o The amount of liquid trauma scene waste at the incident reasonably exceeds the 

ability to thoroughly disinfect the incident with 1 (one) gallon of 10% chorine 
disinfectant. 

o The material requiring clean up is human tissue or a body part, and Coroner’s Office 
personnel will not be responding to the scene to remove the material because the 
incident did not involve a fatality. 

 A Registered Trauma Scene Management Practitioner (RTSMP) can be requested 
through dispatch when needed. 

 When a Registered Trauma Scene Management Practitioner (RTSMP) is called to a scene, 
each agency or jurisdiction shall have a policy in place that establishes which 
department (fire, law enforcement, public works, etc.) is responsible for staying on scene 
until the RTSMP arrives on scene.  In no case shall the scene be abandoned prior to the 
arrival of the RTSMP. 

Cleanup of Trauma Scene Wastes on Private Property 

 The property owner has two options.  Hire a Registered Trauma Scene Management 
Practitioner (RTSMP) or cleanup the affected area personally while observing the 
following restrictions.  
o Employees of the property owner who have not been given OSHA mandated Blood 

borne Pathogens training, proper personal protective equipment, and adequate 
supplies of bleach and water to complete the cleanup operation shall not be used for 
this task. 

o Trauma scene wastes must be disposed of properly and shall not be discharged to a 
storm drain. 
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o A list of RTSMP’s that offer trauma scene waste cleanup service may be obtained 
from the California Department of Health Services web page at 
(www.dhs./ca./gov/ps/ddwem/environmental/Med_Waste/medwasteindex.prac
titioners.pdf). Note: List is not a recommendation for these companies. 

Clean-up Costs 
Since clean-up costs may be substantial, the Inspector or Responder should determine how 
clean-up costs may be recovered.  Prior to initiating spill clean-up, it is essential that the RP be 
contacted and that they clearly accept or deny responsibility for clean-up and response costs. 

If the clean-up is too large and the RP cannot be located or persuaded to assume clean-up 
responsibility, and the incident requires immediate action to protect life, property or the 
environment, the Inspector or Responder may need to immediately contract a clean-up 
company for clean-up.  To prepare for this situation, the Inspector or Responder should be 
authorized to initiate clean-ups.  This authorization states that the individual has signature 
authority for contracting private clean-up companies to conduct clean-up without the usual 
purchasing procedure. 

After the cleanup is completed, if the RP is subsequently found or was previously 
uncooperative, the Ordinance contains a provision for the recovery of costs from the RP. 

In certain situations, clean-ups that exceed $25,000 may be eligible for State and Federal 
emergency funds.  Additional information may be obtained by contacting the State Water 
Resources Control Board or Coast Guard, respectively. 

Follow-up 
After clean-up is completed, a follow-up inspection is conducted to ensure that the clean-up is 
adequate.  Follow-up inspection tasks may include: 

 Verification that the problem has been mitigated; 

 Inspect for any remaining residue in street curbside, storm drain or channel; 

 Monitoring, using applicable field instrumentation, for pH, conductivity, or 
hydrocarbons at random locations, which may have been affected by the incident 
discharge; 

 Collecting and analyzing random samples to verify extent of pollutant removal;  

 Requesting additional clean-up of inadequately cleaned areas; 
Each incident should be evaluated after its occurrence to determine if appropriate action and 
corrective measures were taken. 

Decontamination  
Decontamination refers to both the equipment and tools used by the clean-up personnel, as well 
as decontamination of the spill area.  After the clean-up is completed the vehicles, equipment 
and Personal Protective Equipment should be decontaminated.  Clean, non-contaminated 
equipment is essential for the safety of the next user. 
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Waste Storage and Disposal 
Wastes generated from the mitigation and clean-up of pollutants need to be properly 
transported and stored for subsequent disposal.  The wastes may be non-hazardous or 
hazardous 

Non-hazardous wastes may be disposed of by common methods including disposing of solid 
wastes with the regular trash or rubbish.  In some cases, non-hazardous wastewater may be 
diverted or discharged, with prior approval from the appropriate sewer collection agency, to 
the sanitary sewer system. 

The hazardous wastes generated from the incident, including absorbents and decontamination 
items, should be properly packaged by a clean-up contractor in Department of Transportation 
(DOT) containers accompanied with manifest forms , transported, and disposed of in 
accordance with Resource Conservation and Recovery Act (RCRA) guidelines. 

Whether the wastes are generated from clean-up performed by agency staff or a private 
contractor, if the RP has not been identified, the local jurisdiction has to assume responsibility 
for the transportation, storage, and disposal of the material. 

10.2.4.7 Reporting 
The ID program has a number of reporting requirements.  These requirements are summarized 
below. 

 Proposition 65 Notification – Health and Safety Code 25180.7 provides that “Any 
designated government employee who obtains information in the course of his official 
duties revealing the illegal discharge or threatened illegal discharge of a hazardous 
waste within the geographical area of his jurisdiction, and who knows that such 
discharge or threatened discharge is likely to cause substantial injury to public health or 
safety, should, within 72 hours, disclose such information to the local health officer.”  In 
Orange County, the Proposition 65 Hotline telephone number is (714) 433-6401. 

 Regional Board Notifications – If a spill, leak or illegal dumping is determined to pose a 
threat to human health or the environment, the Permittees are required to report this 
information to the Regional Boards by phone or e-mail within 24 hours of the discovery 
followed by a written report within 5 days. 

10.2.5 Model Sewage Spill Response Procedures 

10.2.5.1 Introduction 
While all spills to municipal storm drain systems are important and responses are often the 
same as other spills, sewage spills have merited special regulatory attention since coordination 
with other public agencies as well as private owners is often involved; for this reason, the 
sewage spill response procedures were developed separately.  The Model Sewage Spill 
Response Procedure has been developed and the Permittees may develop their respective Spill 
Response Procedures for their Local Implementation Plans.  The general response to a sewage 
spill is illustrated in Figure 10.4. 
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A sewage spill may be the result of an accidental or irregular discharge of raw (untreated) 
sewage from a sanitary sewer system or from private property tributary to a public sewage 
system.  The definition has been expanded in recent years to include discharges of treated 
(partial, secondary or to Title 22 standards) wastewater as well as other human wastes (e.g., 
septic tank overflows, etc.). 

While the protocols used in responding to any type of spill are essentially the same, the specific 
differences for sewage spills are described within this section. 

Definitions of terms relevant for sewage spills are provided in Section 10.5. 

The primary response procedures for sewage spills are the same as for other types of spills and 
consist of the following elements: 

 Record Keeping 

 Notifications and Response Requests 

 Response 

 Investigations 

 Clean-Up 

 Reporting 

Figure 10.4 presents a flow chart that outlines the typical sewage spill response procedures. 

10.2.5.2 Record Keeping 
To ensure that the necessary information is collected, the Permittees use forms similar to the 
County’s Pollution Notification and Investigation Request (PNIR) form.  In addition to the 
information that is collected on the PNIR form, the following pieces of information are helpful 
when documenting a sewage spill: 

 Information regarding whether a sewage spill entered a storm drain  (i.e. where sewage 
is observed running into a drain, or directly to a receiving water, creek, channel, etc. or 
there is residual evidence thereof), including the location and name of the receiving 
water; 

 Determination of spill start and stop time; 

 A determination of spill volume 
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Figure 10.4 
Sewage Spill Response Procedures 
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Figure 10.4 
Sewage Spill Response Procedures (cont’d) 
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10.2.5.3 Response 
Although there are instances where the municipal storm drain and sanitary sewage collection 
systems are under the same public agency (City) ownership, there are also many situations 
where there are several jurisdictions involved.  Responding to overflows that reach the 
municipal storm drain system is, in these instances, a joint or shared responsibility of both 
(stormwater and waste water) Permittees. 

Following is a list of the types of spills that may occur and who has primary responsibility for 
responding to them: 

 Private Property – property owner has the responsibility of clearing the line from the 
sewer main to the property and typically contacts a plumber 

 Local sewer system  - local sewer collection agency has primary responsibility for 
responding to the spill and clearing the line 

 Regional trunk sewers – Local sanitation district has the primary responsibility for 
responding the spill and clearing the line. 

Regardless of where the spill originates, if the spill has entered or may enter the storm drain 
system, the Permittees respond to assist with the cleanup and remediation of the area. 

If not already completed upon arriving on scene, the discharge or release of sewage should be 
discontinued and contained as close to the originating site as possible after the initial 
assessment has been completed.  This is critical in preventing further contamination or 
degradation downstream and will ultimately result in an easier and less costly cleanup effort. 

10.2.5.4 Clean-Up 
The main objective in the clean-up operation is to restore the impacted area back to its original 
state (to the maximum extent practicable) and prevent further environmental degradation in the 
surrounding area of the incident.  During this phase of the response, the Inspector or Responder 
is generally overseeing and directing the cleanup and should re-evaluate the resources 
necessary to perform the clean-up and ensure that they are being prepared and sent to the site. 

The general responsibilities for sewage spill cleanup include: 

 Coordinate with sanitation districts or others for clean-up actions; 

 Provide list of clean-up companies for the RP to contact; 

 Secure spill site to prevent contact by the public; 

 Oversee clean-up—provide clean-up directions and verify pollutant removal. No readily 
identified residue, e.g., sewage solids, papers, etc. should remain; 

 Ensure that any debris that the wastewater was in contact with is removed for proper 
disposal; 

 Disinfect where appropriate. If disinfected, the wastewater should be contained and 
disposed of properly; 
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 Document clean-up company’s activities (proper and safe procedures) and verify 
appropriate clean-up charges; 

 Document amount of waste or pollutant removed for reporting purposes and to verify 
disposal costs; 

10.2.5.5 Reporting 
Sewage spill reporting to various regulatory agencies has parallel and overlapping 
requirements.  However, reporting spills to one regulatory agency will not necessarily satisfy 
the requirements of the other.  Therefore, the Permittees should report to each entity designated 
to receive sewage spill reports. 

Storm Drain Dischargers Notifications 

 Regional Board Notifications – If a spill, leak or illegal discharge is determined to pose a 
threat to human health or the environment the Permittees report this information to the 
Regional Boards by phone or e-mail within 24 hours of the discovery followed by a 
written report within 5 days. 

Sewage Discharger Notifications 

 Orange County Health Care Agency (HCA) -   California Health and Safety Code 
Section 5411.5 requires that sewage spills be immediately reported to the HCA 24-hours 
a day.  During standard work hours (M-F, 8:00 a.m. to 5:00 p.m.) sewage spills that may 
impact beaches or the ocean should be called in by phone directly to Regulatory Health 
Services, Environmental Health, Ocean Water Protection Program staff personnel at 
(714) 433-6000.  After hours reports for emergency spills can be phoned in through the 
County Communications number (714) 628-7008. 

 State Office of Emergency Services (OES) - California Water Code Section 13271 and the 
CCR Section 2250 require that the State OES be notified immediately of sewage spills of 
1,000 gallons or more from public sewer systems by telephone (800) 852-7550. 

 Santa Ana Regional Board - Order No. 2002-0014 requires that sewage dischargers 
immediately report SSOs entering a storm drain, drainage channel, or surface water 
body to the Board by telephone, voice mail, e-mail, or FAX.  Completed SSO Report 
Forms, or equivalent, for each and every overflow event should be submitted within five 
days of the initial notice.  Full reports for each SSO occurrence including photos and 
mitigation measures should be submitted electronically to the RWQCB at the end of 
each month.  Submittal of SSO Summary Reports and certification statements are also 
required 30 days following the spill report period. 

 San Diego Regional Board - Order No. 96-50 requires that sewage dischargers report 
spills of at least 1,000 gallons, or to surface waters, within 24-hours by FAX or telephone.  
In these instances the discharger should fax a SSO Report Form to the Board within five 
days of the spill.  The completed SSO Form should also be faxed to the Department of 
Health Services (DHS).  A quarterly report of the sanitary sewer spills, including those 
not meeting the criteria stated above, should be submitted electronically to the Regional 
Board. 
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10.2.5.6 Sewage Spill Response Planning 
In an effort to develop more proactive response procedures for sewage spills, the County and 
the Orange County Sanitation District (OCSD) have been cooperatively coordinating a sewage 
spill prevention and response demonstration project called the “Tustin Area Spill Control 
Demonstration (TASC) Project”. 

The project includes portions of the City of Tustin and the unincorporated area of North Tustin. 
This geographical area was chosen due to the high number of “preventable” small sewage spills 
(those that occur in small diameter pipes and are less than 1,000 gallons) that occur primarily as 
a result of grease or root blockages. 

The main objectives of the project are to: 

 Create broader awareness on causes SSOs and measures to prevent them;  

 Improve the interagency coordination when responding to SSOs; 

 Understand the resource needs in responding and mitigating impacts:  

 Develop predictive tools for identifying impacts; and  

 Protect the beneficial uses of local water bodies.  

Updates on the project are provided as a part of the annual Program Effectiveness Assessments. 

10.2.6 Illicit Connection Investigations 
An illicit connection to the storm drain system is an undocumented and/or unpermitted 
physical connection from a facility to the storm drain system.  The First Term Permit required 
the Permittees to undertake programs to identify and effectively eliminate illicit connections to 
the storm drain system.  The Permittees developed a facility inspection and documentation 
program to identify such connections and currently implement the program through the 
routine maintenance of their facilities. 

The Ordinance defines the term “Illicit Connection” as any man-made conveyance or drainage 
system through which the discharge of any pollutant to the stormwater drainage system occurs 
or may occur.  Constructed (man-made) Illicit Connections include: pipelines, conduits, inlets or 
outlets, connected impervious areas, channels or swales. 

Examples of Illicit Connections include: 

 Unpermitted pipes which discharge onto adjacent property;  

 Facilities constructed adjacent to construction areas which allow dewatering runoff to 
flow to the stormwater drainage system (the dewatering activities, except those 
authorized by each respective permit, require coverage under either a general or 
individual permit from either of the RWQCBs); 

 Storm drain inlets that drain from equipment, vehicle or similar wash areas directly into 
the stormwater drainage system 

Proposed 2007 Orange Co Drainage Area Management Plan 
Illegal Discharges/Illicit Connections 10-28             July 21, 2006 

0000319



SECTION 10, ILLEGAL DISCHARGES/ILLICIT CONNECTIONS 
 

 
Any illicit connection identified during routine inspection is investigated by the affected 
Permittee. Appropriate actions are then taken to approve undocumented connections by permit 
procedure and/or pursue removal of those connections that are determined to be illicit 
connections and not permissible.  If evidence of an illegal discharge is observed but the source 
could not be located, a source investigation may be conducted to determine if the discharge is 
being conveyed through an illicit connection. 

10.2.7 Source Investigations 

10.2.7.1 Introduction 
Source investigations may be conducted when an ID/IC is detected or suspected, and the 
source is not readily identifiable.  The purpose of the investigation is to locate the source so that 
measures to eliminate the ID/IC can be implemented.  Source investigations will be initiated 
when appropriate information suggests evidence of an ID/IC. 

Examples of potential ID/IC evidence include: 

 The dry weather monitoring program detects constituent levels which meet or exceed 
action criteria (see below); 

 Monitoring personnel determine that there is a reasonable evidence of a potential ID/IC 
due to observations and measurements; or 

 A public or Permittee staff report indicates the possibility of an ID/IC with an unknown 
source 

In order to facilitate the determination of when source investigation studies are warranted, the 
Dry Weather Monitoring Program (DAMP Section 11.0) includes a set of criteria that will 
trigger focused ID/IC studies by the Permittee when the monitoring data indicate the presence 
of a problem.  These criteria are designed to identify sites that: 

 Exceed the overall regional average by a substantial amount in one or more constituents 

 Exhibit substantial changes in their characteristics over time that could be indicative of 
worsening or improving conditions. (It may be informative to continue monitoring 
where conditions are improving in order to gain information that could be useful 
elsewhere.) 

When data from the routine Dry Weather Monitoring Program exceeds these criteria, this 
triggers a consideration that follow-up investigations are necessary.  With this trigger, the 
County Dry Weather Monitoring Program will have identified a stormdrain that exceeded the 
criteria, and the Permittee will be notified that a follow-up ID/IC investigation may be 
necessary. For extreme conditions that represent a clear and immediate risk to human health or 
receiving water quality then the appropriate Permittee inspector will be notified immediately.  
This situation may require a hazardous materials response. 

In instances, where the monitored site is near a jurisdictional boundary and the upstream 
drainage network for the site extends into a neighboring jurisdiction(s), all appropriate 
jurisdictions will be notified. 
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10.2.7.2 Tracking a Pollutant Upstream 
Once the Permittee is notified of the potential problem and it is determined that a source 
investigation is warranted, the approach used for tracking a pollutant source upstream or 
identifying an illicit connection primarily involves the following steps: 

 Step One - Initial Screening 

 Step Two - Source Evaluations and Inspections 

 Step Three – Monitoring 

 Step Four – Document, Notify and Report 
Figure 10.5 presents a flow chart that outlines the typical source investigation procedures. 

Step One - Initial Screening 

The purpose of the initial screening process is to collect information from data and available 
sources to proceed with further investigation and may consist of the following steps: 

 Compile and analyze the available water quality data from the drainage area in question 
to determine if a potential source may be identified.  Laboratory data used in 
conjunction with previous investigation notes may be reviewed to help identify 
pollutant sources; 

 Review previous source investigations within the city to determine if there are any 
similarities; 

 Contact other local agencies/Permittees who may have performed similar source 
investigation studies; 

 Collect data and information on sources that have been identified in other jurisdictions 
with similar circumstances or conditions for comparison; 

 Review land use maps or aerial photo images of the drainage area to determine the type 
of land use (industrial, commercial or agricultural … etc.); and, 

 Review other records such as connections or encroachment permits to determine if a 
permitted connection may be the source. 

In the search for potential sources of pollutant discharges, it is important to correlate the type of 
pollutant with type of industry or business in the area.  Below are examples of pollutants and 
their potential associated industrial or business sources or chemical properties. 
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Figure 10.5 
Source Investigation Procedures (Cont’d) 
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 Solid particle materials, such as: chips, dusts, plastic pellets, wood or metal shavings.  
The metals may be cadmium, lead, zinc, copper, silver, nickel or chromium.  Non-metal 
solid materials may also include phosphorus and silica.  These particles range in size 
from clearly visible pieces to microscopic granules, in which case they might appear as a 
layer or sediment.  Potential sources for these pollutants may include manufacturing 
and textile facilities, lumber mills, and metal operations. 

 Petroleum products and engine coolants, such as: fuels, oils, solvents, grease or coolants.  
These may be observed as oil or rainbow sheens on the surface of water, or brown 
staining of dry areas.  Possible sources are petroleum refineries or vehicle storage 
facilities, or locations where vehicle maintenance takes place or petroleum products are 
stored. 

 Miscellaneous physical indicators can include: 
o High or low pH in waters indicating acid or base discharge; 

o Liquids or stains colored yellow (indicating a chemical or textile source), brown 
(packing plants, printing, metal works, stone/concrete  works, refineries), green 
(chemical or textile sources), red (meat  packing plants), or gray (dairies); 

o Cloudy or opaque waters (indicating some form of suspended substance); 

o Foul odors typical to decomposing materials such as sewage  or sulfide (rotten egg) 
or rancid-sour smells, indicating a release of decomposed organic compounds; 

o High BOD, COD, TOC, or temperature in waters; 

o Dying, stained, or burnt-appearing vegetation, indicating toxics; and 

o Residues, stains or actual etching damage to concrete or corroded metal storm drain 
structures, may indicate caustics. 

 Pollutants from construction sites typically include sediments, petroleum products and 
engine coolants, metal shavings or materials, pesticides, fertilizers, toxic chemicals such 
as solvents, cleaners, sealers, adhesives, or paints.  Construction sites are also sources of 
miscellaneous wastes such as wash waters, landscape or yard waste materials, 
packaging materials, trash and sewage. 

 Pollutants from residential activities typically include petroleum products, engine 
coolants, pesticides, fertilizers, landscape or yard waste and trash. 

Step Two - Source Evaluations and Inspections 

When conducting an inspection in an above or below ground system with multiple inlets and 
flow is observed coming from more than one of the tributaries, track each inlet one at a time, 
using visual observations, odors, and/or sampling to determine the possible source(s).   
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It is generally easiest to track the largest flow first, however if they are about the same, start 
with the inlet that is easiest, shortest, or with the least number of junctions.  Otherwise track 
those originating from areas with the greatest potential for illegal discharges based on the 
pollutant data and land use map. 

The source evaluation may include the following steps: 

 Review the drainage maps and identify key locations for physical inspections  along the 
main stream or storm drain  as well as the tributaries that are flowing into the storm 
drain 

 Review the drainage facilities maps within the problem area and locate the upstream 
connections and drainage basins; 

 Maintain notes of observations and interviews, as well as photographs, forms, items of 
evidence, and other documents in a formal dated Field Notebook.  Information should 
be entered in ink and legible for others to read.  If possible, each notation should also 
indicate the time of day it was entered to the nearest half-hour.  Corrections should be in 
ink, initialed and dated.  If additional information is entered at a later time, it should 
also be noted in the Field Notebook and dated as a subsequent entry in the Field 
Notebook. 

 Conduct an above ground physical inspection in the drainage area to see if a source can 
be readily identified.  Physical inspections of storm drains from manhole accesses, catch 
basins, and drainage channels may provide a safe and easy way to track underground 
flows upstream or to locate illicit connections.  By observing the differences in flows and 
appearances from one manhole to the next, it may be possible to identify a pathway for 
the pollutant. 

 During the inspection check catch-basins and gutters between manholes for evidence of 
flows such as runoff from steam-cleaning operations, car washing, irrigation runoff, etc. 
and look for evidence of recent or past discharges, such as wet or stained pavement or 
gutters. 

 Conduct a below ground physical inspection - Facilities that are large enough for 
personnel to enter can also be physically inspected, however, entry into these facilities 
requires strict adherence to health and safety procedures, including confined space entry 
procedures. 
In general, a space is defined as confined if it is not intended for human occupancy, has 
limited openings for entry or exit, and has insufficient natural or mechanical ventilation.  
Information on safety procedures can be found in many documents, including the 
Occupational Safety and Health Guidance Manual, National Institute for Occupational 
Safety and Health; OSHA Safety and Health Standards 29 CFR 1910 (General Industry), 
US Department of Labor, and Title 8 of the CCR, General Industry Safety Order. 
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Once underground, the storm drain system can be inspected for inlet connections or 
other conveyance that may be directing a discharge into the storm drain facility.  
Observations include any flows, staining, etching or any other signs of a discharge. 

Video Inspections 

In addition to using personnel to conduct underground inspections, closed circuit 
television (CCTV) inspections can also reveal evidence of illicit connections.  Robotized 
or mobile television cameras allow visual inspection of storm drains (pipes) too small or 
dangerous for personnel to enter.  Although an excellent method of identifying and 
documenting illicit connections, CCTV inspection carries higher costs for longer lengths 
of pipe unless equipment is owned or borrowed from neighboring agencies.   

 Once completed, evaluate the information and narrow the investigation based upon the 
results and repeat as necessary. 

Step Three - Monitoring 

Monitoring for illegal discharges and illicit connections may include the following steps: 

 Review the drainage maps and identify key locations for monitoring locations along the 
main stream or storm drain as well as the tributaries that are flowing into the storm 
drain. 

 Visit the identified sampling locations and determine their suitability for the 
investigation.  Items to consider include vehicle traffic, accessibility, flows within the 
channel, etc. 

 Conducting initial field screening monitoring 
Field screening consists of a series of qualitative field observations, flow measurement, 
and field analyses of selected water quality parameters.  Information relating to weather 
conditions, the amount of time since last rainfall/storm discharge, and type of 
stormwater conveyance facility should also be recorded.  Specific observations and 
results of the field water quality analyses are recorded on a standard field data sheet.  
The data sheet can also serve as a record of the field visit and should be completed for 
every site visit regardless of whether samples are collected or not. 

Qualitative field observations should be made during each site visit regardless of 
whether ponded or flowing water is observed or not.  Such observations are intended to 
provide a general assessment of the site and include variables like odor, water clarity, 
presence of floatables, visible deposits/stains, and biological status.  Evidence of present 
or past illegal discharges to a municipal storm drain system can often be ascertained by 
careful field observations.  Each field screening location should be photographed to 
provide additional information and documentation of site conditions.  While conducting 
observations, if evidence of hazardous materials or waste is suspected, appropriate 
safety precautions must be implemented.  If there is imminent danger, immediate 
notifications to the fire department should be made through 911.  Otherwise, notify 
appropriate AI or spill responder for follow-up action. 
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 Obtaining flow measurements.  Flow measurements should be obtained for each site 
visit.  Flows can be used to estimate pollutant mass loading, prioritize storm drains for 
future investigation, and/or identify significant changes in discharge that may be 
indicative of an illegal release upstream.  In the absence of a permanent flow 
measurement installation, several field methods may be employed to measure discharge 
rates. 

 Prepare a monitoring plan and identify the following: 
o Locations and descriptions of the sampling sites; 

o Types of analyses that will be conducted on the samples (nutrients, metals, coliform, 
etc); 

o Field crews and analytical laboratories that will be used; 

o Days and times that the samples will be collected; 

o Types of samples that will be collected (grab or composite); 

o Types of sample bottles that will be used (plastic, glass, etc.);   

o Types of preservatives that will be used; 

o Holding times that the samples must be analyzed within;   

o Types of Quality Assurance/Quality Control (QA/QC) that will be followed both in 
the field as well as within the laboratory; and  

o Chain of Custody procedures that will be followed. 

 Conduct  monitoring according to Sections 10.5.2.1 and/or 10.5.2.2 below 

Field Water Quality Analysis 
At the start of the investigation, characterization of a suspected illegal discharge source through 
field water quality analysis.  Both flow and concentration measurements are necessary to 
determine the mass emission of pollutant being discharged and assist Permittee staff to locate a 
source should there be more than one flow to the site. 

In following flows upstream, Permittee staff may find more than one flow converging into a 
manhole access or junction box.  In this case, Permittee staff can use color, clarity, or 
temperature to distinguish which flow should be followed to determine the source.  If these 
physical indicators are cannot be differentiated, field water quality sampling can be used to 
determine which is the likely flow source.  Water quality testing is also used to verify that a 
flow being investigated by Permittee staff shows the same characteristics as the original flow 
identified as being the problem.  When the source is identified, Permittee staff should also use 
field water quality testing to confirm that the source has the same characteristics as the original 
flow. 
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Dry weather flow sampling typically involves collection of grab samples using the following 
sampling procedures: 

 Inspect the sample container to confirm that it is clean and dry; 

 If practical, collect a grab sample from at about 60 percent of the stream depth (from the 
surface) in an area of maximum turbulence.  Avoid stagnant pools near the edge of 
flowing streams.  Enter the channel downstream of the sampling location and move 
upstream, disturbing as little of the bottom material as possible; 

 Rinse the sample container with the sample at least twice; 

 Carry the sample container out of the stream to a stable location where you can perform 
the field analysis; 

 Follow the field water quality analysis kit instructions for the test; 

 Record the qualitative observations and field testing results on the field data sheet for 
subsequent entry into the database.  Estimate the flow rate and note any deviations from 
the standard procedures (for whatever reason), and describe any unusual or noteworthy 
conditions or results in detail on the bottom of the sheet; 

 Water quality meters should be calibrated in the laboratory or office before field use.  
Calibration solutions should be protected from contamination and not be used after their 
expiration dates; 

 Field meters and cameras should be in proper working order. Make sure that batteries 
have sufficient voltage to power the equipment for the entire field trip. Recharge or 
replace them as necessary. Keep extra batteries in the instrument case. Probes should be 
inspected, cleaned and reconditioned regularly; 

 Clean and rinse sampling equipment after returning from the field.  Store clean 
equipment in clear polyethylene bags or storage cases; 

 Glassware used in the field (e.g., graduated cylinders for sample dilutions, test kit flasks 
and/or beakers) should be cleaned immediately after usage. Use laboratory detergent, a 
brush, and hot tap water or 10% Analytical Grade hydrochloric acid. Rinse three to four 
times with deionized water and wipe the outside of the glassware dry with a white 
paper towel. Dry in an inverted position. Store the dry glassware in the cabinets with 
stoppers intact (volumetric flasks) or in an inverted position (beakers). 

Sample Collection for Laboratory Testing 
Permittee staff may need to collect samples for analysis by a certified laboratory for water 
quality monitoring, confirmation sample for a cleanup or evidentiary sample in a civil or 
criminal case.  Reasons for laboratory analysis include: field test kits are not able to obtain 
results at low concentrations, confirmation of field results, or there is no field test kits for the 
pollutant of concern and no surrogate parameter. The duties for equipment maintenance and 
safety are the same as those described above. 
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Laboratory Sampling Procedures 

Laboratory samples are typically grab samples.  If a composite sample is required, it is best to 
use an automatic sampler unless for volatile organics.  Sample collection procedures are as 
follows: 

 Use appropriate containers.  Laboratories routinely provide pre-cleaned sample bottles 
with preservatives already added. 
o Rinse the container with the sample at least twice.  Do not rinse pre-cleaned, 

preserved containers, as the preservative will be lost. 

o Use the proper preservatives.  Use only analytical or higher grade reagents for 
preserving samples.  Store samples in an ice chest (at 4° C) until custody is 
transferred to the analytical laboratory directly or via contracted courier. 

o Avoid contaminating the sample.  Wear latex or vinyl gloves. 

 Collect a representative sample from the stream as described in above sampling 
procedures for field water quality analysis; 

 Record the qualitative observations and field testing results on the field data sheet, 
noting any deviations from standard procedures (for whatever reason), and describe any 
unusual or noteworthy conditions or results in detail on the bottom of the sheet; 

 Dispose spent reagents, reacted samples, and rinse solutions in the appropriate waste 
containers.  Upon returning to the office or laboratory, decant these wastes into the 
office or laboratory sewer unless otherwise instructed by the sewering agency.  Be sure 
to clean the equipment (recheck calibration if any results were questionable), and restock 
reagents (if necessary); 

 If filtering samples in the field for dissolved trace metals analysis, do not preserve with 
HNO3 until after the sample is filtered.  If field personnel are submitting unfiltered 
samples for dissolved trace metals analysis those samples should not be preserved with 
HNO3; 

 Samples collected for laboratory analysis should be submitted to the laboratory as soon 
as possible after collection.  Complete the following tasks: 
o Fill out the chain-of custody form making sure that the sample bottles are correctly 

labeled; 

o Carefully pack the sample bottles in the cooler; 

o Transport the samples to the laboratory; 

o Complete the chain-of-custody form to transfer the samples to the laboratory. 

 Samples should be analyzed using the same methods and detection limits as used by the 
Dry Weather Monitoring Program (See DAMP Section 11) to ensure comparable results. 
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Step Four – Document, Notify and Report 

Once the source investigation is completed it should be properly documented and followed up 
so that any identified sources are eliminated and necessary notifications are made. 

If an illegal discharge or illicit connection is found, the site visit should be documented and 
appropriate actions taken to ensure that the source of flow is eliminated.  If the flow originates 
in another jurisdiction, investigators should immediately inform the neighboring agency of the 
situation. 

If the source is still not found, and the discharge has ceased, the field investigation should 
document and map the location of the last observed flow so that the area can be further 
investigated at a later date. 

10.3 Education and Enforcement 

10.3.1 Introduction 
Enforcement actions are undertaken according to the adopted Water Quality Ordinances and 
accompanying Enforcement Consistency Guide (DAMP Section 4.0, Exhibits 4.II and 4.I). 
Water pollution cases may be handled administratively or in more serious instances, be 
prepared for prosecution by the Orange County District Attorney who may prosecute under the 
applicable sections of the Water Quality Ordinance, State Fish and Game Code, State Water 
Code, Uniform Fire Code, and Penal Code that address pollutant discharges. 

The Permittees have formally designated the staff responsible for carrying out the enforcement 
actions according to the Enforcement Consistency Guide and update these designations every 
year as a part of Program Effectiveness Assessment. 

As provided for in the Enforcement Consistency Guide, when selecting enforcement options, it 
is important that the Permittees ensure that violations of a similar nature are subjected to 
similar types of enforcement remedies.  Nonetheless, a more severe enforcement option may be 
selected when a violator has either a history of noncompliance or has failed to take good faith 
actions to eliminate continuing violations or to meet a previously imposed compliance 
schedule. 

The Permittees generally utilize four types of remedies including: 

 Educational letters; 

 Administrative Remedies - Notices of Noncompliance, Administrative Compliance 
Orders, Cease and Desist Orders; 

 Criminal Remedies – Misdemeanors, Infractions, Issuance of Citations or Complaints; 
and 

 Other civil or criminal remedies as appropriate 
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10.3.2 Choosing the Type of Enforcement 
The Enforcement Consistency Guide provides a framework to the Permittees for selecting the 
type of enforcement that may be pursued. Some of the factors that influence this decision 
include: the duration and significance of the violation; cooperation and willingness of the 
responsible party to remedy the conditions; whether the incident is isolated or re-occurring; and 
whether the violation or potential impacts will affect or harm human health or the environment. 

Although the discussion below provides some guidelines on the use of various enforcement 
options and the Enforcement Consistency Guide is the primary reference for enforcement 
procedures and processes, each Permittee reserves the right to determine, by their own 
discretion, how to enforce each violation. 

10.3.2.1 Educational Letters 
Although the Authorized Inspectors primarily rely on the administrative remedies as discussed 
below, there are still a few occasions when an enforcement letter is appropriate. 

These situations may occur when: 

 An authorized inspector believes that the water pollution complaint may be valid, but 
does not have evidence to substantiate it; and/or 

 A second party, or resident, hires a contractor who causes an incident. In this case the 
contractor should receive the administrative remedy and the resident should receive an 
educational letter. 

A couple of examples include: 

 A complaint is filed against a private residence and, upon investigation, the authorized 
inspector determines that a contractor hired by the resident caused the violation. The 
appropriate action may be to issue the contractor a Notice of Noncompliance in the field 
and an enforcement letter to the resident. 

 A group of adjacent businesses are suspected of chronic violations, but several 
inspections produce no hard evidence.  An enforcement letter to each shop may be 
appropriate in this situation, to make the business owners/managers aware of exactly 
what the regulations are and why they should comply. 

Educational brochures, pamphlets, posters, magnets, etc. are included with the letter so that the 
responsible party has additional information regarding the proper handling/disposal of the 
materials involved in the complaint (e.g. pool water, concrete, dog waste, etc.). 
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Educational materials include, but are not limited to, the following topics: 

 Carpet Cleaners  Pool Maintenance 

 Restaurant Cleaning  Waste Oil Collection 

 Automotive Service Center   Pest Control Products 

 Gas Station  Permitted Lot and Pool Drains 

 Horse and Livestock  Car Wash Fundraisers 

 Dog Waste 
 

10.3.2.2 Administrative Remedies  
The Permittees generally utilize four types of administrative remedies  

 Notices of Non-compliance – This is the least onerous enforcement tool and constitutes a 
basic request that the RP rectify the condition causing or threatening to cause non-
compliance with the Ordinance. 

The Notice of Non-compliance may be issued when one or more of the following 
circumstances exist: 
o The violation or potential impact is not significant and has been short in duration; 

o The RP is cooperative and has indicated a willingness to remedy the conditions; 

o The violation or potential impact is an isolated incident; and, 

o The violation or potential impact does not affect and will not harm human health or 
the environment. 

Prior to the issuance of an Administrative Compliance Order or a Cease and Desist 
Order to a responsible party (RP), the Permittee may consider issuing a Notice of Non-
compliance, which states the act or acts constituting the violation and directs that the 
violation be corrected.  The Notice of Non-compliance should provide the RP with a 
reasonable time period to correct the violation before further proceedings are brought 
against the RP.  However, a Notice of Non-compliance should not be the first 
enforcement method used if circumstances indicate that a more stringent enforcement 
method is appropriate. 
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 Administrative Compliance Orders – This is an appropriate enforcement tool in the 
following circumstances: 
o An actual condition of Non-compliance exists, but the condition cannot be remedied 

within a relatively short period of time 

o The owner of the property or facility operator has indicated willingness to come into 
compliance by meeting milestones established in a reasonable schedule 

o The violation causes a discharge to the storm drain system but does not pose an 
immediate threat to human health or the environment 

 Cease and Desist Orders – This is appropriate when the immediate action of the RP is 
necessary to stop an existing discharge, which is occurring in violation of the Ordinance.  
The cease and desist order may also be appropriately issued as a first step in ordering 
the removal of nuisance conditions, which threaten to cause an unauthorized discharge 
of pollutants if exposed to rain or surface water runoff.   

The cease and desist order may be issued when one or more of the following 
circumstances exist: 
o The violation or threat is immediate in nature and may require an emergency spill 

response or immediate nuisance abatement if left unattended; 

o The violation or threat exhibits a potential situation that may harm human health or 
the environment; 

o The AI's contacts with the property owner or facility operator indicate that further 
authority may need to be demonstrated before remedial action is forthcoming; and, 

o The AI's prior Notices of Non-compliance have not obtained a favorable response. 

 Other Administrative Procedures or Civil Actions  
o Where the Permittee has issued a local permit, the AI may elect to initiate 

administrative proceedings to suspend, revoke or modify the permit if the permit 
terms are violated or if changed conditions occur; and 

o In consultation with the Enforcing Attorney, the AI may also consider the use of an 
injunction or other civil enforcement proceedings. 

10.3.2.3 Criminal Remedies 
Criminal enforcement is appropriate when evidence indicates that the responsible party has 
acted willfully with intent to cause, allow to continue, or conceal a discharge in violation of the 
Ordinance. 

The Permittees generally utilize three types of criminal remedies 

 Issuance of Citation - Where criminal enforcement is indicated, and the AI witnesses the 
violation, the AI may cause issuance of a citation to the responsible party.  The citation 
shall include: 
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o The name and address of the violator 

o The provisions of the Ordinance violated 

o The time and place of required appearance before a magistrate 

The responsible party should sign the citation thereby promising to appear.  If the cited 
party refuses to sign the citation, the AI may cause the arrest of the discharger, or may 
refer the matter to the Enforcing Attorney for the filing of a criminal complaint and the 
issuance of a warrant for arrest. 

 Infractions - At the discretion of the Enforcing Attorney, misdemeanor acts may be 
treated as infractions.  Factors that the EA may use in determining whether the 
misdemeanor is more appropriately treated as an infraction may include but are not 
limited to: 
o The duration of the violation or threatened violation 

o The compliance history of the person, business or entity  

o The effort made to comply with an established compliance schedule 

o The existence of prior enforcement actions 

o The actual harm to human health or the environment from the violation 

An infraction is punishable by a fine of not more than $100 for a first violation, $200 for 
a second violation, and a fine not exceeding $500 for each additional violation occurring 
within one year. 

 Misdemeanors – Criminal enforcement is appropriate when the evidence indicates that 
the violator of the Ordinance has acted willfully with intent to cause, allow to continue 
or conceal a discharge in violation of the Ordinance. 

10.3.2.4 Administrative Hearings  
The ordinance provides for appeals of the Authorized Inspector’s decisions to a designated 
Hearing Officer.  The final decisions of Hearing Officers (or city counsel, if a hearing officer’s 
decision is not final or is appeal able to the city counsel) are appeal able to the court with proper 
jurisdiction under statutory review procedures. For further information on the administrative 
hearing process, see the Enforcement Consistency Guide (DAMP Section 4.0, Exhibit 4.I). 

10.4 Training and Outreach 
Education and training of municipal and/or other agency staff is one of the keys to a successful 
stormwater program. This is especially true with the ID/IC Program because the Permittees 
will be in the public eye when conducting inspections, investigation efforts and proceeding 
with enforcement actions.  To assist the responsible municipal and/or other agency staff in 
understanding the ID/IC Program, a number of different training modules have been or are 
being developed. 

 

Proposed 2007 Orange Co Drainage Area Management Plan 
Illegal Discharges/Illicit Connections 10-43             July 21, 2006 

0000334



SECTION 10, ILLEGAL DISCHARGES/ILLICIT CONNECTIONS 
 

In addition to Permittee sponsored training, staff are also encouraged to attend training 
seminars or workshops related to stormwater management and water quality conducted by 
other organizations. 

In order to adequately address the different areas of the ID/IC Program, seven training 
modules have been developed and are included in Appendix B-10.   

The training modules include: 

 Program Management Training- Introductory (Exhibit B-10.I-A) 

This training module is targeted towards new stormwater program managers and 
addresses the overall program framework, objectives and approach.  Its goal is to help 
program managers gain a broader understanding of how the program is developed and 
implemented at a local level.  It also includes the tools necessary to: determine program 
responsibilities, conduct investigations, implement proper enforcement procedures and 
report incidents of non-compliance. 

 Program Management Training - Experienced (Exhibit B-10.I-B) 

This training module is generally targeted for experienced stormwater program 
managers and provides an annual refresher on the overall program framework, 
objectives and approach so that the managers understand how the program is 
implemented and reported on at a local level.  It also includes information on the goals, 
objectives and information needs for the Program Effectiveness Assessment. 

 Authorized Inspector Training - Introductory (Exhibit B-10.II-A) 

This training module is generally targeted for new authorized inspectors, spill 
responders and/or code enforcement officers and addresses the responsibilities of the 
field personnel implementing the ID/IC Program.  This training includes reporting 
requirements, spill response, inspection, clean-up and enforcement procedures.   

 Authorized Inspector Field Implementation (Exhibit B-10.II-B) 

This training module is targeted towards authorized inspectors, spill responders and/or 
code enforcement officers and addresses the responsibilities of the field personnel 
implementing the ID/IC Program.  This training module helps staff understand various 
difficult field situations that may be encountered by providing visual examples and 
explanations of BMP implementation, previous inspections and water pollution 
complaints/spill incident responses.  More specifically, it addresses these issues using 
“hands-on” case specific information and encourages exchange of experience and 
insight among inspectors/responders. 
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 Sewage Spill Response Training - Introductory (Exhibit B-10.III-A ) 

This training module is targeted towards municipal authorized inspectors or spill 
responders as well as sanitation/sanitary district and city utility staff responsible for 
responding to sewage spills and specifically focuses on the responsibilities of the field 
personnel in responding to sanitary sewer overflows (SSOs).  The training addresses a 
sewage spill from both the sanitation and municipal stormwater perspective and 
provides a framework for responders to follow to ensure that both sets regulatory 
requirements are met.  This module stresses the importance of inter-agency 
coordination, sanitary sewer overflow response plan and notification and reporting 
requirements. 

 “Hands-On” Sewage Spill Response Training - Experienced (Exhibit B-10.III-B) 

This training module is targeted towards experienced municipal authorized inspectors 
and spill responders as well as sanitation district staff and specifically focuses on the 
key steps involved when responding to sewage spills.  The training includes a 
classroom and field portion and walks the inspectors through a simulated sewage spill 
so that the responders can identify the key issues and understand how to respond.   

 Fire Department Activities (Exhibit B-10.IV) 

This training module was developed as a train the trainer module and is targeted 
towards fire department personnel.  The module provides an overview of the ID/IC 
program framework and focuses on fire department personnel responsibilities in 
implementing BMPs during non-emergency activities.  In addition, the module also 
provides BMP guidance during various types of emergency incidents. 

 Investigative Guidance Manual (Exhibit B-V) 

This training module is targeted towards authorized inspectors, spill responders and/or 
code enforcement staff responsible for responding to and investigating illegal 
discharges. The module provides detailed instruction on the use of the Model 
Investigative Guidance Manual and addresses: fundamental techniques necessary for 
conducting legally defensible investigations, investigative procedures, environmental 
sampling, photographs, and enforcement.  This module was conducted in a “hands-on” 
format which allows the attendees to participate in exercises for record keeping, 
hazards identification, environmental sampling, photography and enforcement. 

10.5 Definitions 
For the purposes of this program, the following definitions are provided: 

Illegal discharge - any discharge to a municipal separate storm sewer that is not composed 
entirely of stormwater and that is not covered by a National Pollutant Discharge Elimination 
System (NPDES) permit.  An illegal discharge or “prohibited discharge” refers to the disposal of 
non-stormwater materials such as paint or waste oil into the storm drain or the discharge of 
waste streams containing pollutants to the storm drain. 
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Illicit connection - an undocumented and/or unpermitted physical connection from a facility to 
the storm drain system. 

The following definitions of terms are relevant for sewage spills: 

 Sanitary Sewer System—A wastewater collection system including sewers, pipes, 
pumps or other conveyances that convey sewage wastewater (e.g. domestic, commercial 
and industrial wastewaters) to a treatment plant.  The sanitary sewer collection system 
also includes the temporary storage and conveyance facilities.   

 Sewage Collection Agency—City or any other public entity (e.g., water, sewer, sanitary, 
sanitation district) responsible for the operation, maintenance, repair and replacement of 
the sanitary sewer system (from a regulatory standpoint, considered as a wastewater 
discharger even if responsibility is placed with a regional treatment and disposal 
agency). 

 Sewage Spill/Sanitary Sewer Overflow (SSO) — Any spill, release, discharge or 
diversion of wastewater from a sanitary sewer system.  The definition has been 
expanded in recent years to include the discharges of treated (partial, secondary or to 
Title 22 standards) wastewater as well as other human wastes (e.g., septic tank 
overflows, etc.) that are explicitly prohibited from entering municipal storm drain 
system and subsequently the waters of the US.  Sewage spills/overflows, irrespective of 
source or level of processing, constitute an illegal discharge to the municipal storm drain 
system. 
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9.0 EXISTING DEVELOPMENT 

9.1 Program Summary 

9.1.1 Program Overview 
Stormwater runoff naturally contains numerous constituents; however, urbanization and urban 
activities (including industrial and commercial activities and general public activities in 
residential areas typically increase constituent concentrations to levels that may impact water 
quality. Pollutants associated with stormwater include sediment, nutrients, bacteria and 
viruses, oil and grease, metals, organics, pesticides, and gross pollutants (floatables). 

The Existing Development Program addresses implementation of BMPs to manage discharges 
from industrial facilities, selected commercial businesses, restaurants and food facilities, 
residential development, and common interest areas/homeowner associations (CIA/HOA).   
To address the five distinct sectors of existing development the program consists of five 
separate components: Industrial, Commercial, Food Facility, Residential, and CIA/HOA Model 
Programs, although due to sufficient similarities the industrial and commercial programs have 
been combined together for the description of program elements in this section.   

The objectives of the Model Existing Development Program are to provide the following: 

 A program framework for reducing the adverse impact that industrial/commercial sites 
and residential areas may have on water quality; 

 An iterative process to promote effective monitoring and response to problems as they 
are discovered, and  

 Methodologies to meet specific NPDES Permit requirements. 

The Program is intended to be implemented as described in Section A-9 of each Permittee’s 
Local Implementation Plan. Use of the procedures in the Model Program are intended to 
promote countywide consistency  among the Permittees, which provides for uniform receiving 
water quality protection and program effectiveness assessment. 

9.1.2 Program Commitments 
Program commitments can be summarized under two distinct program areas 
commercial/industrial (including food facilities) and residential and CIA/HOAs, as follow: 

Commercial/Industrial Facilities: 
 Inventory: An inventory of specified categories commercial/industrial sites must be 

established and maintained.  The inventory must include site characteristic, permitting, 
and watershed information and be updated annually. 

 Prioritization: Commercial/industrial facilities must be prioritized as High, Medium, or 
Low threat to water quality. There are mandatory High priority industrial  
(SAR and SDR) and commercial (SDR only) sits based upon site activity and proximity 
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to environmentally sensitive areas. Sites that are more distant from sensitive receiving 
waters are determined to be High, Medium, or Low priority based upon a consideration 
of size, activities, and likelihood of a pollutant discharge. 

 BMP Requirements: BMP requirements emphasize Pollution Prevention and Source 
Control BMPs.  BMP fact sheets have been compiled and are recommended for 
particular industrial and commercial activities. 

 Inspection: Inspection of commercial/industrial facilities must be performed to verify 
that BMPs are being implemented and maintained to protect water quality. Specified 
inspection frequencies are determined by the type of activity (industrial or commercial) 
and the prioritization of the site. 

 Enforcement: Compliance with ordinances must be enforced.  Any enforcement action 
must be consistent with the Enforcement Consistency Guide (i.e. involve consideration 
of water quality threat and harm, event duration and frequency and a site manager’s 
intent and cooperation). 

Residential and CIA/HOA, San Diego Region: 
 Inventory: A map-based inventory of residential and CIA/HOA areas, incorporating 

drainage and receiving water information, must be established and maintained. 

 Prioritization: There are mandatory High priority areas based upon certain activities and 
proximity to environmentally sensitive areas. 

 BMP Requirements: Minimum BMP requirements emphasize pollution prevention. BMP 
fact sheets have been complied and are recommended for particular residential 
activities.  An enhanced level of implementation and outreach is required in High 
priority areas. 

 Implementation: Baseline implementation involves jurisdiction-wide education and 
outreach. Enhanced Implementation involves geographically targeted outreach. 

 Enforcement: Compliance with ordinances must be enforced.  Any enforcement action 
must be consistent with the Enforcement Consistency Guide (i.e. involve consideration 
of water quality threat and harm, event duration and frequency and a site manager’s 
intent and cooperation). 

9.1.3 Regulatory Requirements 
Regulatory Framework for the Model Industrial/Commercial Program 
The Commercial/Industrial Model Program was developed in order to fulfill the 
Commercial/Industrial activity commitments and requirements of: 

 Sections IX and X of the Santa Ana Regional Water Quality Control Board Municipal 
NPDES Stormwater permit, Order No. R8-2002-0010 

 Sections F.3.b and F.3.c of the San Diego Regional Water Quality Control Board 
Municipal NPDES Stormwater permit, Order No. R9-2002-0001 
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The implementation of industrial storm water pollution reduction programs takes place at the 
Federal, State and local level.  Code of Federal Regulations Part 40 Section 122.26(a) (4) requires 
industrial stormwater dischargers to notify operators of municipal storm drain systems 
receiving industrial stormwater discharges.  Although the Regional Boards administer and 
enforce the Industrial and Construction Permit, in many cases, discharges in violation of the 
Industrial and Construction Permit may also be a violation of the Permittees’ Water Quality 
Ordinance.  When this occurs, the Permittees coordinate enforcement under their Water Quality 
Ordinance with the Regional Board.  

Regulatory Framework for the Model Food Facility Inspection Program 
The Food Facility Inspection Program was developed to fulfill the commitments and requirements 
of:  

 Section VI-7 of the Santa Ana Regional Water Quality Control Board Municipal NPDES 
Stormwater permit, Order No. R8-2002-0010. 

 Section F.3.c of the San Diego Regional Water Quality Control Board Municipal NPDES 
Stormwater Permit (SD Permit), Order No. R9-2002-0001. 

The program described in this section is intended to respond to the specific requirement within 
Santa Ana Order No. R8-2002-0010 referenced above, but at the same time attempts to bridge 
compliance requirements with those in San Diego Order No. 9-2002-0001. While the San Diego 
Order contains no specific requirement for a separate food facility inspection program, 
Permittees are required by Section F.3.c to inventory all eating establishments within their 
jurisdiction as high priority commercial sites/sources and inspect them on an “as needed” 
frequency. 

Regulatory Framework for the Model Residential Program 
The Residential Model Program fulfills the residential activity and related commitments 
and requirements of: 

 Section F.3.d of the San Diego Regional Water Quality Control Board Municipal NPDES 
Stormwater Permit (SD Permit), Order No. R9-2002-0001. 

These permits include requirements for either public education and outreach, or a specific 
residential component. The San Diego permit explicitly outlines a residential component; the 
Santa Ana permit is more general about residential requirements.  

Regulatory Framework for the Model Common Interest Area and Homeowners Association Activities Program 
The Common Interest Areas/Homeowners Associations (CIA/HOA) Activities Program was developed 
to fulfill the existing CIA/HOA activity commitments and requirements of:  

 Section F.6 of the San Diego Regional Water Quality Control Board Municipal NPDES 
stormwater Permit (SD Permit), Order No. R9-2002-0001. 

New developments containing CIA/HOA areas are also required to develop Water Quality 
Management Plans (WQMPs) in order to ensure that permanent post-construction BMPs are 
incorporated into the development.  Nevertheless, applicable portions of this program will also 
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apply to newly constructed developments once those developments are complete and are in the 
operation phase. 

9.1.4 Program Evaluation and Assessment 
In order to determine the effectiveness of the program element, every year the Permittees 
prepare an Annual Report  providing a comprehensive description of all of the activities they 
have conducted to meet the requirements of each component of the DAMP.  Permittees will be 
required to provide quantitative information and qualitative information (narrative) for the 
implementation of key elements of their Existing Development programs.  Collection and 
reporting of the key elements will allow for the identification of trends that can be evaluated to 
identify where modifications may be necessary to improve effectiveness. 

Key elements for reporting and assessment effectiveness include: 

 Number of BMPs implemented 

 Prioritization of facilities 

 Number and level of enforcement actions 

Once the determination is made that modifications are necessary to a program, a schedule for 
implementation of changes will need to be determined.  Once the modifications are in place, 
effectiveness assessment will continue as outlined in this section, and the iterative evaluation 
and improvement cycle will continue. 

Questionnaires have been developed to assist the Permittees in compiling their Annual Reports 
for each of the program elements.  Specific details are summarized in each of the model 
program sections, questionnaires and detailed instructions are provided in Appendix A-9.  
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9.2 Model Industrial/Commercial Program Details 
Implementation of this Program promotes countywide consistency among the Permittees and 
provides for uniform receiving water quality protection and program effectiveness assessment.  
This Program also provides each Permittee with the tools to develop jurisdictional 
implementation plans (see Appendices A-9.1 and A-9.2). 

The Program consists of six components as depicted in Figure 9-1, which represents the 
relationship of each component to the others and to the program as a whole.  Information 
gathered for each section of the Model Program supports subsequent sections. 

Figure 9-1  Commercial/Industrial Model Program Structure 
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The implementation of industrial storm water pollution reduction program is unique in that it 
takes place at the Federal, State and local level as illustrated in Figure 9-2.  Storm water 
regulations associated with the Federal Clean Water Act (CWA) require specific categories of 
industrial facilities, which discharge storm water associated with industrial activity (industrial 
storm water), to obtain an NPDES permit.  Those facilities which discharge industrial storm 
water either directly to surface waters or indirectly, through municipal separate storm drains, 
must be covered by a permit.   

Figure 9-2 Regulatory Framework Associated with Industrial Stormwater 
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In California, the SWRCB through the nine RWQCB administers the NPDES stormwater 
permitting program.  For industrial facilities the SWRCB elected to issue a statewide general 
permit that applies to all storm water discharges requiring a NPDES permit.   

Parallel to the State Industrial General Permit is individual NPDES permits issued by the 
Regional Boards to the municipal separate storm sewer system (MS4).  Two such permits have 
been issued to Orange County and the corresponding municipalities, one for the south County 
issued by the San Diego RWQCB and one for the north County issued by the Santa Ana 
RWQCB.  Common to both permits is the requirement to prepare an Industrial/ Commercial 
program, which requires the municipality to address industries covered by the State Industrial 
General Permit.  
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9.2.1  Source Identification and Facility Inventory 

9.2.1.1  Commercial/Industrial Facility Inventory Procedure 
This section describes procedures that are used to generate and maintain comprehensive 
inventories of commercial/industrial facilities operating within a Permittee’s jurisdiction.  The 
list of commercial/industrial facilities should be updated annually.   

The inventories serve as the basis for the prioritization, inspection, enforcement, and reporting 
elements of the program, and assist a Permittee in identifying which best management practices 
or controls should be implemented in order to reduce potential pollutant discharges to the 
storm drain system.  The steps involved in compiling necessary inventory information for 
commercial/industrial program are listed below.  The first three steps of the inventory process 
are the same for all Permittees, however the fourth step varies for San Diego and Santa Ana 
Permittees.   

 Identify the commercial/industrial facilities within the jurisdiction (using the regional 
and local information sources listed below) 

 Identify watershed where commercial/industrial facilities are located 

 Identify potential pollutants and activities with the potential to discharge pollutants 

 Identify any commercial/industrial that: 

o (San Diego Permittees) discharges into or is adjacent to an ESA.  Facilities that do 
discharge into or is adjacent to an ESA will also have to determine if the facility 
discharge includes pollutants of concern 

o (Santa Ana Permittees)  are tributary to and within 500 feet of an ASBS 

STEP 1- Identify Commercial/Industrial Facilities within Jurisdiction 

Industrial Facilities to be Included in the Inventory 
Industrial facilities within a Permittee’s jurisdiction must be inventoried.  This requirement is 
applicable to all types of industrial sites regardless of whether the industrial site is subject to the 
State General NPDES permit or other individual NPDES permit.  To properly identify which 
facilities should be included in the industrial inventory follow these procedures: 

 Review the complete list of Standard Industrial Classification (SIC) codes 
(http://www.swrcb.ca.gov/stormwtr/industrial.html) and assign each facility an SIC 
code.   

 Once SIC codes are assigned, consult United States Environmental Protection Agency 
(USEPA) guidance on specific categories of storm water discharges associated with 
industrial facilities.  The USEPA provides eleven categories of industrial facilities which 
may produce “storm water discharges associated with industrial activity”: 
(http://www.epa.gov/npdes/pubs/list.pdf )  These are listed in Table 9-1 at the end of 
this step. 
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 Consult Appendix A-9 for the specific SIC codes included in each of the categories 

outlined by USEPA.  

Commercial Facilities to be Included in the Inventory 
The range of facilities to be inventoried varies between the San Diego RWQCB and Santa Ana 
RWQCB jurisdictions: 

 Permittees in the San Diego RWQCB jurisdiction are only required to inventory those 
sites/sources shown in Table 9-2. 

 Permittees in the Santa Ana RWQCB jurisdiction are required to inventory only those 
commercial sites/sources shown in Table 9-3. 

If any commercial site/source listed in Table 9-2 or Table 9-3 is inventoried as an industrial 
site, it is not necessary to also inventory it as a commercial site/source.   

Information to be Collected 
Baseline information about the facility must be collected and entered into the 
Commercial/Industrial inventory spreadsheet (See Appendix A-9).  The baseline information 
includes: 

 Business name 

 Physical address 

 Mailing address  

 Contact information (names and phone numbers of key personnel) 

 SIC code (for industrial facilities) and narrative description of services/products 
provided 

 General industrial WDID number (if applicable)  

Refer to Section 9.2.2.3, Inventory Database Protocols and Maintenance, for a full accounting of 
additional information to be entered into the spreadsheet.  As much of this information as 
possible should be entered into the spreadsheet during the initial inventory and should be 
verified during inspections.  Following  inspections the inventory should be revised to included 
corrected or additional information.  

Sources of Inventory Information 
Several regional and local information sources have been identified by the County to provide 
the Permittees with existing data to populate the inventory spreadsheet.  The information 
sources are divided into two separate categories, Regional and Local.  

 The County of Orange will assist the Permittees by obtaining and distributing the data 
from the Regional sources.   

 Each Permittee will be responsible individually for obtaining the data from the Local 
sources. 
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 Each Permittee is ultimately responsible for populating its inventory spreadsheets with 

data from both sources.  Permittees should review databases, business listings, and other 
available sources to identify facilities currently operating within the Permittee’s 
jurisdiction.  Examples of regional and local sources include: 

Regional – to be obtained from the County 
 Orange County Fire Authority 

 Orange County Health Care Agency     

Local – to be obtained by each Permittee 
 SWRCB Regional Databases of Statewide General Industrial Permitted Facilities 

(http://www.swrcb.ca.gov/stormwtr/indpmt.html) 

 City Fire Departments 

 City Business Licensing and Permitting Offices 

 Chambers of Commerce  

 Local solid waste haulers 

 Commercially available business listing (e.g., Yellow Pages, Dun and Bradstreet 
database, etc.) 

 
Table 9-1  USEPA Categories of Industrial Facilities 

Category One (i):  Facilities with Storm Water Effluent Limitations or Toxic Effluent 
Standards 
Category Two (ii):  Manufacturing Facilities 
Category Three (iii):  Active or Inactive Mineral, Metal, Oil and Gas Mining or Extraction 
Facilities 
Category Four (iv):  Hazardous Waste, Treatment or Disposal Facilities 
Category Five (v):  Landfills 
Category Six (vi):  Recycling Facilities 
Category Seven (vii):  Steam Electric Plants 
Category Eight (viii):  Transportation Facilities 
Category Nine (ix):  Treatment Works 
Category Ten (x):  Construction Activity* 
Category Eleven (xi):  Light Industrial Activity 
*Although Category Ten (x), Construction Activity is included in the definition of  “storm water discharges 
associated with industrial activity”, construction activities require construction storm water permits, not industrial 
storm water permits, under the NPDES Storm Water Program.  Refer to the Construction Model Program (Section 
8.0) for further guidance. 
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Table 9-2  San Diego RWQCB Jurisdiction High Priority Commercial 
Sites/Sources to be Inventoried1,2 

 
Automobile mechanical repair, maintenance, fueling, or cleaning 
Airplane mechanical repair, maintenance, fueling, or cleaning 
Boat mechanical repair, maintenance, fueling, or cleaning 
Equipment repair, maintenance, fueling, or cleaning 
Automobile and other vehicle body repair or painting 
Mobile automobile or other vehicle washing 
Automobile (or other vehicle) parking lots and storage facilities 

Retail or wholesale fueling 
Pest control services3

Eating or drinking establishments4

Mobile carpet, drape or furniture cleaning3

Cement mixing or cutting 
Masonry 
Painting and coating 
Botanical or zoological gardens and exhibits 
Landscaping 

Nurseries and greenhouses 
Golf courses, parks and other recreational areas/facilities 
Cemeteries 
Pool and fountain cleaning 
Marinas 
Port-a-Potty servicing 
1. SDRWQCB Permittees are also responsible for identifying and inventorying other high priority commercial 

sites/sources that may contribute a significant pollutant load to the MS4, are tributary to a 303(d) impaired water 
body, where the site or source generates pollutants for which the water body is impaired, and are within or directly 
adjacent to or discharging directly to a coastal lagoon or other receiving water within an environmentally sensitive 
area (ESA). 

2. For the purposes of this program, sources/activities are considered to be associated with businesses that provide 
services related to the particular source/activity.  For example, landscaping may include landscaping businesses 
such as retailers, installers, and maintenance.  Automobile parking lots and storage facilities may include car 
dealerships, car rental companies, RV storage lots, and facilities or businesses (e.g. shopping malls) with large 
parking areas.  

3. Businesses that may operate within several cities but are housed/have offices in another city are assumed to be 
formally inventoried within the home city.  

4. Note that although eating and drinking establishments are explicitly covered in the Commercial component section 
of the San Diego RWQCB permit, Permittees in this jurisdiction are NOT required to conduct inventory and 
inspection procedures for these facilities.  These responsibilities will be undertaken by the County Health Care 
Agency which is required to implement the Existing Development – Restaurant Inspection Program within this 
jurisdiction.  This program involves at a minimum an annual inventory of these facilities and inspection on an 
annual basis.   
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Table 9-3   Santa Ana RWQCB Jurisdiction Commercial Sites/Sources to be 
Inventoried1, 2

Automobile mechanical repair, maintenance, fueling, or cleaning 
Automobile and other vehicle body repair or painting 
Mobile automobile or other vehicle washing3

Mobile carpet, drape or furniture cleaning3

Mobile high pressure or steam cleaning3

Painting and coating 
Nurseries and greenhouses 
Landscape and hardscape installations 
Pool, lake and fountain cleaning3

Eating and drinking establishments4

1. SARWQCB Permittees are also responsible for identifying and inventorying other commercial sites/sources that 
may contribute a significant pollutant load to the MS4, are tributary to and within 500 feet of an area defined by the 
Ocean Plan as an Area of Special Biological Significance. 

2. For the purposes of this program, sources/activities are considered to be associated with businesses that provide 
services related to the particular source/activity.  For example, landscaping may include landscaping businesses 
such as retailers, installers, and maintenance.  Automobile parking lots and storage facilities may include car 
dealerships, car rental companies, RV storage lots, and facilities or businesses (e.g. shopping malls) with large 
parking areas.  

3. Businesses that may operate within several cities but are housed/have offices in another city are assumed to be 
formally inventoried within the home city. 

4. Note that eating and drinking establishments in the Santa Ana RWQCB jurisdiction are not explicitly covered in the 
Commercial component section of the permit.  However, Santa Ana Permittees are required to implement the 
Existing Development – Restaurant Inspection Program required by Section VI (Legal Authority/Enforcement) 
of the Santa Ana permit.  This program involves at a minimum an annual inventory of these facilities and 
inspection as determined by the prioritization process outlined in Section 9.4.3.  Based on these 
requirements, eating and drinking establishments should be incorporated into this program along with the 
other listed commercial sites/sources.  

 

STEP 2- Identify Watershed to which Commercial/Industrial Facility Discharges are Tributary 

For each commercial/industrial facility identified, the watershed(s) in which the facility is 
located must be determined and included in the inventory. 
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Orange County contains thirteen watersheds, which are summarized in Table 9-4 and 
illustrated in Figure 9-3.  It should also be noted that ocean sections along the shore of a 
watershed are still considered a part of that watershed.  
 

Table 9-4  Orange County Watersheds 

Region Watershed 
San Gabriel/Coyote Creek 
Anaheim Bay/Huntington Harbour 
Santa Ana River 
Newport Bay 

Santa Ana 
RWQCB 

(Region 8) 
Newport Coastal Streams 
Laguna Coastal Streams 
Aliso Creek 
Dana Point Coastal Streams 
San Juan Creek 
San Clemente Coastal Streams 

San Diego 
RWQCB 

(Region 9) 

San Mateo Creek 
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Figure 9-3  Watershed Boundary Map for Orange County  

 
 

 
 
 
 

STEP 3- Identify Potential Pollutants and all Activities with the Potential to Discharge 
Pollutants 

The potential pollutant generating activities and/or potential pollutants for each 
commercial/industrial facility will be identified and included in the inventory. A list of 
commercial/industrial activities that have the potential to generate pollutants and their 
corresponding pollutants are presented in Table 9- 5. 

NNeewwppoorrtt  CCooaassttaall  SSttrreeaammss  
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Table 9-5  Potential Pollutants Generated by Commercial/Industrial Activities  
 

Potential Pollutants 
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Automobile mechanical repair, maintenance, fueling, or 
cleaning X X X X   X X     

Airplane mechanical repair, maintenance, fueling, or cleaning X X X X   X X     
Boat mechanical repair, maintenance, fueling, or cleaning X X X X   X X     
Equipment repair, maintenance, fueling, or cleaning X X X X   X X     
Automobile and other vehicle body repair or painting     X X     X     
Mobile automobile or other vehicle washing X X X     X X     
Automobile (or other vehicle) parking lots and storage facilities    X   X   X    
Retail or wholesale fueling     X X X   X     
Pest control services                 X 
Eating or drinking establishments   X   X  X X X X X 
Mobile carpet, drape or furniture cleaning X     X           
Cement mixing or cutting X                 
Masonry X                 
Painting and coating     X X     X     
Botanical or zoological gardens and exhibits X X     X X   X X 
Landscaping and hardscape installations X X     X X   X X 
Nurseries and greenhouses X X     X X    X X 
Golf courses, parks and other recreational areas/facilities X X     X X   X X 
Cemeteries X X     X X   X X 
Pool, fountain, and lake cleaning   X X X X X   X   
Marinas     X X X X X X   
Port-a-Potty servicing   X     X X   X   
1 This includes all toxic materials other than pesticides. 
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STEP 4- Identify any Commercial/Industrial Facilities Located Adjacent to and/or 
Discharging to an Environmentally Sensitive Water Body or Area of Special Biological 
Significance 
Determine if commercial/industrial facilities may potentially impact a water body considered 
to be environmentally sensitive water body (ESA) or Area of Special Biological Significance 
(ASBS).  The extent of this determination depends on whether the Permittee is in the San Diego 
RWQCB or Santa Ana RWQCB jurisdiction.  Specific guidance is presented below. 

San Diego RWQCB Jurisdiction 
In the San Diego area the Permittees must determine whether the facility is adjacent to and/or 
discharging to an ESA, and if that ESA is a 303(d) listed water body, is the does the facility have 
the potential to discharge pollutants of concern. 

ESA Identification 
An ESA exists if any of the following designations have been applied to the water body of 
concern: 

 Clean Water Act 303(d) listed impaired water body (see Table 9-6) 

 Areas designated as Areas of Special biological Significance (ASBS) by the SWRCB 

 Water bodies designated with the RARE beneficial use by the SWRCB 

 Water bodies located within areas designated as preserves or equivalent under the 
Natural Community Conservation Planning Program  

 Areas designated as Critical Aquatic Resources 

 Any other equivalent ESAs that contain water bodies which have been identified to be of 
local concern. 

The map provided by the County (see Appendix A-9) may be used to assist in the identification 
and classification of commercial/industrial facilities to determine if they potentially impact an 
ESA. 

Directly Adjacent Definition 
A facility is considered “directly adjacent” when located within 200 feet of an Environmentally 
Sensitive Area (ESA).  A facility is “discharging directly to” an ESA when discharge from a 
drainage system that is composed entirely of flows from the subject facility or activity enters an 
ESA.  Alternatively, discharge from an urban area that co-mingles with downstream flows prior 
to an ESA is not subject to this requirement. 

Pollutants of Concern Identification 
In order to complete the inventory of commercial/industrial facilities, it must be determined 
whether any facility activities have the potential for discharging pollutants of concern to a 
303(d) listed water body for which the water body is impaired.  For example, does the activity 
discharge heavy metals into a heavy metal impaired water body? 
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The Permittee must combine the information collected in Step 3 (identification of pollutants 
from the commercial/industrial business) and cross-reference it with the information from 
Table 9-6 regarding impaired water bodies and associated pollutants of concern to determine if 
the business is discharging the pollutant of concern. 

Santa Ana RWQCB Jurisdiction 
In the Santa Ana region the Permittees must determine whether the facility is adjacent to 
and/or discharging to an ASBS. 

An ASBS is a designation applied by the SWRCB.  The map provided by the County (see 
Appendix A-9) may be used to assist in the identification and classification of 
commercial/industrial facilities to determine if they potentially impact an ASBS. 

A facility is considered ”directly adjacent” when located within 500 feet of an ASBS. A facility is 
discharging directly to an ASBS when discharge from a drainage system that is composed 
entirely of flows from the subject facility or activity enters an ASBS.  Alternatively, discharge 
from an urban area that co-mingles with downstream flows prior to an ASBS is not subject to 
this requirement. 
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Table 9-6 Waterbody Pollutants of Concern 
 

 

Region Orange County Water Body Watershed 
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Anaheim Bay C  X  X     
Bolsa Chica   X       
Buck Gully Creek H X        
Huntington Beach State Park C X        
Huntington Harbour D X X  X     
Los Trancos Creek (Crystal Cove Creek) H X        
Newport Bay, Lower G  X  X     
Newport Bay, Upper (Ecological Reserve)  G  X  X     
Santiago Creek Reach 4 E         
San Diego Creek, Reach 1 F X   X     
San Diego Creek, Reach 2 F  X   X    
Seal Beach A X        

R
eg

io
n 

8 
Sa

nt
a 

A
na

 

Silverado Creek E X      X  
Aliso Creek (Mouth) J X        
Aliso Creek (20 miles) J X  X  X    
Dana Point Harbor K X        
Pacific Ocean Shoreline, Aliso Beach HAS J X        
Pacific Ocean Shoreline, Dana Point HAS K X        
Pacific Ocean Shoreline, Laguna Beach and San Joaquin Hills HSAs I X        
Pacific Ocean Shoreline, Lowe San Juan HAS L X        
Pacific Ocean Shoreline, San Clemente HAS M X        
Prima Deshecha Creek M   X     X 
San Juan Creek (lower one mile) L X        
San Juan Creek (Mouth) L X        
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Segunda Deshecha Creek M   X     X 
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                                                    Intentionally Blank
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9.2.1.3 Inventory Database Protocols and Maintenance 
The Permittee will be inspecting commercial/industrial facilities at the frequencies 
specified in Section 9.2.4 of this Model Program. The inspections provide current 
information on commercial/industrial facilities that is used to annually update the 
inventory database and map of commercial/industrial facilities.  Information that 
should be collected during the inspection and included in the inventory database 
includes:  

Characteristic or Criteria  Information Collected or Verified

Business Name  Business Name 
Physical Address Information  Street Number, Street Direction, Street Name, 

Street Suffix, City or Unincorporated Area, Zip 
Code, Business Phone Number, Business Fax 
Number, email address, APN. 

Mailing Address Information  Street Number, Direction, Street Name, Street 
Suffix, Suite Number/Letter, City or 
Unincorporated Area, Zip. 

Business Contact Name  Full Name of Owner, Operator, Manager, etc. 
Emergency Contact  24 hour Emergency Contact Phone Number 
Lot Size  Total Square Feet of Lot (or if Multi-Tennant Lot: 

Enter Total Square Feet of Business). 
SIC Code  SIC Code 1 and Other Pertinent SIC Codes if 

Applicable. 
Industrial-Specific Info  WDID Number (Statewide Industrial Permit), Is 

Facility Subject to SARA Sect. 313, Title III? 
Commercial-Specific Info  Description of Commercial Activity 
Watershed  The hydrologic unit within the Permittee’s 

jurisdiction where the facility resides, Longitude 
and Latitude. 

GIS Information (optional)   Latitude, Longitude, etc. 
Local Licensing/Permits   Business License Number, Special Permits, etc. 
Potential pollutants   Outcome of Step 3 
Adjacent to and/or Discharge   Outcome of Step 4 
to ESA/ASBS 
Pollutants of concern into   Outcome of Step 4 (SDRWQCB only) 
an ESA 
Comments/Notes  
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9.2.2  Prioritization for Inspection 

9.2.2.1  Introduction 
This section outlines the procedures for prioritizing commercial/industrial facilities for 
inspection frequency, based on the threat to water quality.  Potential threats to water 
quality at each commercial/industrial facility can be determined by evaluating a variety 
of site-specific factors according to the criteria outlined below.  Priorities may be high, 
medium or low. 

The prioritization processes for commercial and industrial facilities are discussed 
separately in this section.  Although the processes are similar, specific permit 
requirements necessitate that commercial and industrial facilities be prioritized 
separately.   

9.2.2.2  Prioritization of Industrial Facilities 
Prioritization involves two phases:  

 Initially classifying a facility as being a high, medium or low priority for 
inspection based on site information; and  

 Subsequently confirming or reclassifying the facility based on inspections, field 
observations and additional information.   

The first phase can be accomplished administratively using the data provided in the 
inventory of industrial facilities.  The latter phase is completed following the initial 
inspection of each industrial facility.  

Initial Prioritization 
The following industrial facilities are mandatory high priority facilities: 

San Diego RWQCB Jurisdiction 
 Facilities subject to section 313 of Title III of the Superfund Amendments and 

Reauthorization Act of 1986 (SARA). 

 Facilities which are tributary to a Clean Water Act Section 303(d) impaired water 
body, where the facility generates pollutants for which the water body is impaired. 

 Facilities within or directly adjacent to (i.e. within 200 feet) or discharging directly 
to a  receiving water within an Environmentally Sensitive Area (ESA). 

 Facilities subject to the state Industrial General Permit (excluding those facilities 
that have been approved for a No Exposure Certification). 

 All other facilities that the Permittee determines are contributing significant 
pollutant loading to its MS4, regardless of whether such facilities are covered 
under the statewide General Industrial Permit or other NPDES permits. 
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Santa Ana RWQCB Jurisdiction 
 Facilities subject to section 313 of Title III of the Superfund Amendments and 

Reauthorization Act of 1986 (SARA). 

 Facilities which are tributary to or directly adjacent to (i.e. within 500 feet) an area 
defined by the Ocean Plan as an Area of Special Biological Significance (ASBS). 

 Facilities subject to the state Industrial General Permit. 

 Facilities with a high potential for, or history of, unauthorized, non-storm water 
discharges. 

In addition to the industrial facilities noted above, the Permittee should review other 
facilities to determine whether they should be high priority sites. In some cases, the 
Permittees may not have all the required information necessary to properly evaluate a 
facility for prioritization.  In this case, a preliminary site visit may be warranted such 
that the Permittee can collect the needed information and verify the prioritization.  

A ranking system using the following criteria is used to prioritize the sites: 

 Type of activity (SIC code) 

 Materials used in the industrial process 

 Type(s) and quantities of waste products generated 

 Potential for discharge of pollutants 

 Non-stormwater discharges 

 Size of the facility (% impervious surface) 

 Proximity to a receiving water bodies 

The ranking criteria and scores have been provided in Table 9-7 below.  The 
recommended prioritization may be adjusted within a LIP to fit the needs of individual 
Permittees.  The sum from each line item is the total ranking for a specific Industrial 
Facility.  If the total ranking is equal to or greater than 25, then a high priority is 
assigned.    If the total ranking is less than 25 but equal to or greater than 15, then a 
medium priority is assigned. If the total ranking is less than 15, then a low priority is 
assigned.  Each prioritized facility should be inspected at a minimum in accordance with 
the inspection schedule presented below in Section 9.2.4. 

Field Verification of Prioritization 
After initial prioritization, the Permittee should perform facility inspections; 
subsequently, each site is re-evaluated to determine whether the initial prioritization 
was adequate.  Facilities possessing a No Exposure Certification (NEC) may be eligible 
for a lesser priority classification.  Permittees should contact the RWQCB to obtain 
information regarding which facilities have NECs. 
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Table 9-7 Ranking System for Prioritization of Industrial Facilities 
Category 0     1                               2 3 4 5 Score 

Area/Activity 
Pollutant Generation 
Unlikely -  0% activities 
outdoors 

Pollutant Generation 
Possible -  0-25% activities 

outdoors 
 Pollutant Generation Likely - 25-

75% activities outdoors  
Pollutant Generation Highly 

Likely - >75% activities
outdoors

  

Raw Materials Used 

No raw materials used or 
no ability to generate 
pollutants (e.g., all 
materials kept indoors or 
properly stored outdoors) 

Minimal used, likely to 
generate pollutants (e.g., 
nearly all materials kept 

indoors or properly stored 
outdoors) 

 

Some used or stored at this 
facility, possible to generate 

pollutants ((e.g., some materials 
not fully covered during storage 

or some material may 
occasionally be left uncovered 

outside)) 

  
Materials are routinely stored 

or handled outdoors and 
discharge may carry pollutants 

to storm drains (e.g., routine 
outdoor storage of uncovered 

raw materials)

  

Wastes Generated 
(Pollutants of Concern) 

Pollutants of concern not 
generated or are properly 
disposed 

     
Pollutants of concern are 

generated and improperly 
disposed 

  

Pollutant Discharge Potential All identified BMPs are 
fully implemented   All identified BMPs are partially 

implemented 
None of the identified BMPs 

are implemented, or unknown   

Non-Stormwater Discharges 
No known non-stormwater 
discharges, all programs 
implemented 

  
Suspected non-stormwater 

discharges may be occurring, 
but not observed 

Non-stormwater discharges 
have been observed and/or 

verified
  

Size of Facility   Small (<5,000 square feet)  Medium (>5,000 - <100,000 
square feet) Large (>100,000 square feet)   

Proximity to ESA Water Body 
(San Diego Permit ONLY)   Low (>I mile from ESA)  Medium (> 200 feet, < 1 mile 

from ESA) 
*High (direct discharge or 

adjacent – within 200 feet)   

Proximity to ASBS (Santa 
Ana Permit ONLY)   Low (>I mile from ASBS)  Medium (> 500 feet, < 1 mile 

from ASBS) 
*High (direct discharge or 

adjacent – within 500 feet)  

* Facilities with a high proximity to and ESA or ASBS are automatically considered to be high priority facilities. 
If the total ranking is equal to or greater than 25, then a high priority is assigned.    
If the total ranking is less than 25 but equal to or greater than 15, then a medium priority is assigned. 
If the total ranking is less than 15, then a low priority is assigned. 
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9.2.2.3 Prioritization of Commercial Facilities 

San Diego RWQCB Jurisdiction 
Permittees within the San Diego RWQCB jurisdiction are NOT required to prioritize 
commercial facilities.  However, they are required to inventory a set of pre-determined 
high priority commercial facilities/activities.  See Table 9-2 for a list of those commercial 
facilities/activities that are automatically considered “high priority” within the San 
Diego RWQCB jurisdiction.  However, if field observations, monitoring data or 
complaints indicate that another commercial site/source may contribute a significant 
pollutant load, the site should be inspected and ranked in accordance with the 
prioritization scheme outlined below, or as adjusted within an individual LIP.   

Santa Ana RWQCB Jurisdiction 
Permittees within the Santa Ana RWQCB jurisdiction are required to prioritize 
commercial facilities.  See Table 9-3 for a list of those commercial facilities/activities that 
must be inventoried and prioritized within the Santa Ana RWQCB jurisdiction. 
However, these are NOT automatically considered “high priority”. 

Prioritization for commercial facilities in the Santa Ana RWQCB jurisdiction involves 
two phases:  
 Initially classifying a facility as being a high, medium or low priority for inspection 

based on site information; and  

 Subsequently confirming or reclassifying the facility based on inspections, field 
observations and additional information.   

Initial Prioritization 
The first phase can be accomplished administratively using the data provided in the 
inventory of commercial/industrial facilities.  The latter phase will be completed 
following the initial inspection of each commercial/industrial facility.   

Santa Ana RWQCB Permittees must consider the following site attributes to evaluate the 
potential threat to water quality and subsequent inspection priority for commercial 
facilities: 

 Type of Commercial Activity 

 Magnitude of Commercial Activity 

 Location of Commercial Activity 

 Potential for Discharge of Pollutants to the MS4 

 History of Un-Authorized Stormwater Discharges 

The ranking criteria and scores have been provided in Table 9-8 below.  The 
recommended prioritization may be adjusted within a LIP to fit the needs of individual 
Permittees.  The sum from each line item is the total ranking for a specific Commercial 
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facility.  If the total ranking is equal to or greater than 20, then a high priority is 
assigned.    If the total ranking is less than 20 but equal to or greater than 10, then a 
medium priority is assigned. If the total ranking is less than 10, then a low priority is 
assigned.  Each prioritized facility should be inspected at a minimum in accordance with 
the inspection schedule presented below in Section 9.2.4.1. 

 

Field Verification of Prioritization 
Initially, the Permittees may not have all the required information necessary to properly 
evaluate a facility for prioritization.  In this case, a preliminary site visit may be 
warranted such that the Permittee can collect the needed information and verify the 
prioritization.  Facilities possessing a No Exposure Certification (NEC) may be eligible 
for a lesser priority classification.  An NEC designation must be accomplished through 
the jurisdictional regional board and is awarded if the facility meets the No Exposure 
criterion.    
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Table 9-8 
Ranking System for Prioritization of Commercial Facilities 

Category 0     1                              2 3 4 5 Score 

Area/Activity 
Pollutant Generation 
Unlikely -  0% activities 
outdoors 

Pollutant Generation 
Possible -  0-25% activities 

outdoors 
 Pollutant Generation Likely - 25-

75% activities outdoors  
Pollutant Generation Highly 

Likely - >75% activities
outdoors

  

Pollutant Discharge Potential All identified BMPs are 
fully implemented   All identified BMPs are partially 

implemented 
None of the identified BMPs 

are implemented, or unknown   

Non-Stormwater Discharges 
No known non-stormwater 
discharges, all programs 
implemented 

  
Suspected non-stormwater 

discharges may be occurring, 
but not observed 

Non-stormwater discharges 
have been observed and/or 

verified
  

Size of Facility   Small (<5,000 square feet)  Medium (>5,000 - <100,000 
square feet) Large (>100,000 square feet)   

Proximity to ASBS    Low (>I mile from ASBS)  Medium (> 500 feet, < 1 miles 
from ASBS) 

*High (direct discharge or 
adjacent – within 500 feet)  

* Facilities with a high proximity to and ASAB are automatically considered to be a high priority facilities 
If the total ranking is equal to or greater than 20, then a high priority is assigned.    
If the total ranking is less than 20 but equal to or greater than 10, then a medium priority is assigned.  
If the total ranking is less than 10, then a low priority is assigned. 
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 9.2.3  Best Management Practice (BMP) Implementation 
The purpose of this section is to identify those BMPs best suited for deployment at a 
commercial/industrial facility based upon the type of facility and activities that are conducted 
on-site.   

9.2.3.1  BMP Implementation 
BMPs are crucial to the success of storm water pollution control.  In order to be effective, BMPs 
must be appropriate to the application and properly implemented.  If the desired result is not 
being achieved, the BMPs should be assessed and modified or, if necessary, changed.  The 
change could mean utilizing a new BMP technology or use of an existing BMP technology.  
BMPs must be selected that are appropriate to prevent or mitigate pollution generated from the 
specific activities at the site, and should be selected based on the information gained from 
facility inspections.  

Each Permittee should require the implementation of any number of the designated BMPs at 
each commercial/industrial facility based on site-specific conditions in order to limit that 
facility’s impact upon receiving water quality.  If particular BMPs are infeasible at any specific 
site, other equivalent BMPs should be implemented.  Permittees may find it necessary to 
develop a schedule for implementation of the BMPs.  In addition, each Permittee may require 
implementation of additional controls for commercial/ industrial facilities tributary to 303(d) 
impaired water bodies (where a site generates pollutants for which the water body is impaired) 
or discharging directly to coastal lagoons or other receiving water bodies within 
environmentally sensitive areas.  Where applicable, additional controls are identified in the fact 
sheets as optional.  

Pollution prevention controls will be used as the first line of defense and include measures such 
as staff training and public education.  For the purposes of this Model Program, pollution 
prevention is defined as any practice that reduces or eliminates the creation of pollutants.  
Reducing the amount of wastes generated by training employees to create as little waste as 
possible while performing daily activities is an example of pollution prevention.  Source 
controls will be implemented to further reduce the amount of water and pollutants released into 
the environment resulting from commercial/industrial activities.  

9.2.3.2 BMP Activity Fact Sheets 
Model BMP fact sheets have been compiled and include a description of specific minimum 
source control BMPs for common industrial and commercial activities that may discharge 
pollutants (see Appendix A-9).  Specific BMP recommendations may be adjusted within an 
individual LIP. Where applicable, optional controls have been identified that should be 
considered for implementation at high priority facilities.    

Typically each fact sheet contains the following sections: 

 Pollution Prevention 

 Suggested Best Management Practices 
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 Training 

 References and Resources 

Common Commercial/Industrial activities/sources and their corresponding BMP fact sheets 
are presented in Table 9-9. 

 
 

Table 9-9  Commercial/Industrial Activities/Sources and Corresponding Fact Sheets 
Activities/Sources1 Fact Sheets 

Automobile mechanical repair, 
maintenance, fueling, or 
cleaning 

IC18.  VEHICLE AND EQUIPMENT FUELING 
IC19.  VEHICLE AND EQUIPMENT MAINTENANCE AND REPAIR 
IC20.  VEHICLE AND EQUIPMENT WASHING AND STEAM 

CLEANING 
Airplane mechanical repair, 
maintenance, fueling, or 
cleaning 

IC1.    AIRPLANE MAINTENANCE AND REPAIR 
IC18.  VEHICLE AND EQUIPMENT FUELING 
IC19.  VEHICLE AND EQUIPMENT MAINTENANCE AND 

REPAIR 
IC20.  VEHICLE AND EQUIPMENT WASHING AND 

STEAM CLEANING 
Boat mechanical repair, 
maintenance, fueling, or 
cleaning 

IC13.  OVER WATER ACTIVITIES 
IC18.  VEHICLE AND EQUIPMENT FUELING 
IC19.  VEHICLE AND EQUIPMENT MAINTENANCE AND REPAIR 
IC20.  VEHICLE AND EQUIPMENT WASHING AND STEAM 

CLEANING 
Equipment repair, 
maintenance, fueling, or 
cleaning 

IC18.  VEHICLE AND EQUIPMENT FUELING 
IC19.  VEHICLE AND EQUIPMENT MAINTENANCE AND REPAIR 
IC20.  VEHICLE AND EQUIPMENT WASHING AND STEAM 

CLEANING 
Automobile and other vehicle 
body repair or painting 

IC14.  PAINTING, FINISHING, AND COATINGS OF VEHICLES, 
BOATS, BUILDINGS, AND EQUIPMENT 

IC19.  VEHICLE AND EQUIPMENT MAINTENANCE AND REPAIR 
Mobile automobile or other vehicle washing IC20.  VEHICLE AND EQUIPMENT WASHING AND STEAM 

CLEANING 
Automobile (or other vehicle) 
parking lots and storage 
facilities 

IC15.  PARKING AND STORAGE AREA MAINTENANCE 

Retail or wholesale fueling IC18.  VEHICLE AND EQUIPMENT FUELING 
Pest control services IC7.    LANDSCAPE MAINTENANCE 

IC21.  WASTE HANDLING AND DISPOSAL 
Eating or drinking 
establishments IC22.  EATING AND DRINKING ESTABLISHMENTS 

Mobile carpet, drape or furniture cleaning IC4.  CARPET CLEANING 
Cement mixing or cutting IC5.  CONCRETE AND ASPHALT PRODUCTION, APPLICATION, AND 

CUTTING 
Masonry IC5.  CONCRETE AND ASPHALT PRODUCTION, APPLICATION, 

AND CUTTING 
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Table 9-9  Commercial/Industrial Activities/Sources and Corresponding Fact Sheets 
Building Maintenance and Light Construction IC3.  BUILDING MAINTENANCE 

IC5.  CONCRETE AND ASPHALT PRODUCTION, 
APPLICATION, AND CUTTING 

IC6.  CONTAMINATED OR ERODIBLE SURFACES AREAS 
Outdoor Activities IC6.  CONTAMINATED OR ERODIBLE SURFACES AREAS  

IC9.  OUTDOOR DRAINAGE FROM INDOOR AREAS 
IC10. OUTDOOR LOADING/UNLOADING OF MATERIALS 
IC11. OUTDOOR PROCESS EQUIPMENT OPERATIONS AND 

MAINTENANCE 
IC12. OUTDOOR STORAGE OF RAW MATERIALS, PRODUCTS, AND 

CONTAINERS 
Painting and coating IC14. PAINTING, FINISHING, AND COATINGS OF VEHICLES, 

BOATS, BUILDINGS, AND EQUIPMENT 

Botanical or zoological gardens and 
exhibits 

IC2.  ANIMAL HANDLING AREAS 
IC7.  LANDSCAPE MAINTENANCE 
IC8.  NURSERIES AND GREENHOUSES 

Landscaping and hardscape 
cleaning 

IC7.  LANDSCAPE MAINTENANCE 

Nurseries and greenhouses IC8.  NURSERIES AND GREENHOUSES 
Golf courses, parks and other recreational 
areas/facilities 

IC6.  CONTAMINATED OR ERODIBLE SURFACES AREAS  
IC7.  LANDSCAPE MAINTENANCE 

Cemeteries IC7.  LANDSCAPE MAINTENANCE 
Pool and fountain cleaning IC16.  POOL AND FOUNTAIN CLEANING 
Marinas IC13.  OVER WATER ACTIVITIES 
Port-a-Potty servicing IC21.  WASTE HANDLING AND DISPOSAL 
1.  All activities should refer to IC 17 SPILL PREVENTION AND CLEANUP 

 

9.2.4  Inspection, Monitoring, and Enforcement 
The inspection and monitoring program will help to ensure that commercial and industrial 
facilities are minimizing their impacts on the environment. This chapter describes procedures 
for the inspection and monitoring of commercial and industrial facilities operating within a 
Permittee's jurisdiction.  The first part of this chapter addresses the inspection requirements that 
a Permittee should address in its Commercial/ Industrial Jurisdictional Urban Runoff 
Management Program. The second part provides information on the monitoring program for 
use by San Diego RWQCB jurisdiction Permittees.  In addition, notification and enforcement 
procedures for facilities found to be out of compliance are discussed. 

9.2.4.1 Inspection  
Both the Santa Ana RWQCB permit and the San Diego RWQCB permit require the inspection of 
commercial and industrial facilities identified in the inventory and prioritization procedures 
described in Sections 9.4.2 and 9.4.3. The Permittee will generally conduct one of two types of 
inspections: compliance inspections and follow-up inspections. 

Compliance Inspections 
 Initial compliance inspections should be announced so that the inspector can meet 

with responsible facility official(s) (e.g., owner, superintendent, compliance 
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manager, engineering consultant, etc.) in order to provide more efficient 
communication of the storm water requirements and inspection goals. The 
inspection will focus on current facility operations and activities, BMPs currently in 
use, and the effectiveness of those BMPs. This inspection will also focus on verifying 
inventory spreadsheet information and, whenever possible, provide out reach 
education to facility staff. All re-occurring compliance inspections will cover the 
same information as an initial compliance inspection, but will typically be 
unannounced in order to verify compliance and that BMPs are being effectively 
implemented. 

Follow-up Inspections 
 Generally, these inspections will be similar to an initial compliance inspection except 

that  a) they will focus primarily on areas where a facility was deemed to be non-
compliant, and b) the inspections may be announced or unannounced, depending on 
which course of action the Permittee deems will be most conducive to continued 
facility compliance. 

Compliance Inspection Frequency 
The language regarding frequency of inspections differs somewhat between the two permits;  
9-10 outlines these differences and the subsequent sections give practical guidance on 
inspection frequency for Permittees to follow. 
 

Table 9-10 Compliance Inspection Frequencies for 
Commercial/Industrial Facilities 

 Priority Santa Ana 
RWQCB 

San Diego 
RWQCB 

Industrial High Annually Annually or biannually1

 Medium Biannually As-needed2

 Low Once per permit cycle  As-needed2

Commercial High Once per permit cycle  As-needed2

 Medium As-needed2 N/A 

 Low As-needed2 N/A 

1. See explanation below 
2. At least once per permit cycle (every 5 years) is recommended 
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Both the San Diego RWQCB and the Santa Ana RWQCB permits require that high priority 
industrial facilities be inspected, at a minimum: 

 Annually, 

 OR (for those Permittees covered under the San Diego RWQCB permit) 

o Bi-annually (once every two years) for any site that the Permittee certifies all 
of the following in a written statement to the RWQCB:  

o Permittee has record of the industrial facility's Waste Discharge Identification 
Number (WDID#) documenting facility's coverage under the statewide 
General Industrial Permit; and 

o Permittee has reviewed the Industrial facility's Storm Water Pollution 
Prevention Plan (SWPPP); and 

o Permittee finds SWPPP to be in compliance with all local ordinances, 
permits, and plans; and 

o Permittee finds that the SWPPP is being properly implemented on site. 

In addition to the information provided in above in Table 9-10, Permittees should note: 

 As a practical matter, "as needed" should be understood to mean at least once per permit 
cycle, so that the requirements of both permits are essentially the same. 

 If the San Diego RWQCB has conducted an inspection of a site during a particular year, 
the requirement for the responsible Permittee to inspect this site during the same year is 
satisfied.  Permittees in the San Diego RWQCB jurisdiction should contact the RWQCB to 
determine which facilities have been inspected. 

 In addition to the inspection frequencies described above, the Permittee must also 
investigate all complaints of illegal discharges from a Commercial/Industrial facility 
made by the public or by another agency or those violations arising from the results of 
dry-weather field screening or analytical monitoring program. 

 Inspections of “restaurants” and “eating and drinking establishments” will be 
conducted by the County Health Care Agency as part of its Restaurant Inspection 
Program. 

Follow-up Inspection Frequency 
In accordance with the Santa Ana permit, for those industrial facilities deemed to be non-
compliant in the Santa Ana RWQCB jurisdiction, the Permittee will perform compliance 
inspections once a month until said industrial facilities are shown to be compliant, and then 
once every four months for a full calendar year after the facility achieves compliance.  The Santa 
Ana Permit does not specify a follow-up inspection frequency for commercial facilities.  The San 
Diego Permit does not specify a follow-up inspection frequency for either industrial or 
commercial facilities.  The rating system below can be used by an inspector to quantify the level 
of non-compliance and a recommended re-inspection frequency to assure compliance (Tables 9-
11 and 9-12). 
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1 Rating - There are no significant deficiencies that require correction.  

2 Rating - The project has minor deficiencies and do not present a likely threat of  non-
compliant discharge. The inspector will list each of the minor deficiencies and can include 
corrective actions. Minor deficiencies include the following: 

 Any non-stormwater or waste management BMPs improperly maintained. 

 Evidence of active wind erosion on unstabilized slopes/stock piles. 

3 Rating - Major deficiencies that result in or present a potential threat of non-compliant 
discharge. Any 3 rating may trigger RWQCB notification requirements described below. 
Major deficiencies are defined as follows: 

 Hazardous materials or waste is stored within the facility without implementation of 
BMPs. 

 Approved BMPs not installed or operating correctly. 

 Any observed discharge of stormwater or non-stormwater that, in the judgment of 
the inspector, is generated by facility, and is uncontrolled. 
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Table 9-11 
Recommended Follow-up Inspection Frequency of Industrial Facilities 

Level of Compliance at each Site 
Facility 
Priority 

RWQCB 
Area 1 

No significant 
deficiencies 

2 
Minor deficiencies 

3 
Major deficiencies 

Santa Ana As needed1

Facility self-
certification then as 

needed1

 

Once per Month 
(minimum) until in 

Compliance then every 
Four Months for one 

Calendar Year HIGH 

San Diego As needed1
Facility self-
certification 
As needed1

Once per Month until 
in Compliance then as 

needed1

Santa Ana As needed1
Facility self-
certification 
As needed1

Once per Month until 
in Compliance then as 

needed1

MEDIUM 

San Diego As needed1
Facility self-
certification 
As needed1

Once per Month 
(minimum) until in 

Compliance then every 
Four Months for one 

Calendar Year 

Santa Ana As needed1
Facility self-
certification 
As needed1

Once per Month until 
in Compliance then as  

needed1
LOW 

San Diego As needed1
Facility self-
certification 
As needed1

Once per Month until 
in Compliance then as 

needed1

(1) As determined appropriate by inspector to assure compliance 

 
Table 9-12 
Recommended Follow-up Inspection Frequency of Commercial Facilities 

Level of Compliance at each Site 
Facility 
Priority 

RWQCB 
Area 1 

No significant 
deficiencies 

2 
Minor deficiencies 

3 
Major deficiencies 

Santa Ana As needed1

Facility self-
certification then as 

needed1

 

Once per Month 
(minimum) until in 

Compliance then as 
needed1HIGH 

San Diego As needed1
Facility self-

certification or as-
needed1

Once per Month until 
in Compliance then as 

needed1

Santa Ana As needed1
Facility self-

certification or as-
needed1

Once per Month until 
in Compliance then as 

needed1MEDIUM 

San Diego N/A N/A N/A 

Santa Ana As needed1
Facility self-
certification 
As needed1

Once per Month until 
in Compliance then as  

needed1LOW 

San Diego N/A N/A N/A 

(1) As determined appropriate by inspector to assure compliance 
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Site Inspection Procedures and Documentation 
Each Permittee must conduct site inspections for compliance with its ordinances and permits. 
Such inspections include review of: 

 Material and waste handling and storage practices, 

 Pollution control BMP implementation and maintenance, and 

 Evidence of past or present unauthorized, non-storm water discharges. 

The Permittee must inspect Commercial/ Industrial facilities to determine if the facilities and 
operations are in compliance with applicable permits and local ordinances, to review BMP 
implementation, to assess BMP effectiveness and to verify inventory information used for 
facility prioritization. Equally important, Permittees must document their visits and findings. 

The typical site inspection effort consists of four stages: 

 Pre-inspection preparation 

 Approaching a site 

 Facility inspection  

 Record-keeping 

In order to properly document all inspections and gather the necessary information for the 
reporting program effectiveness assessment (see Section 9.1.4), inspection procedures and 
inspection forms have been developed (see Appendix A-9). The inspection forms provide a series 
of questions about specific activities taking place at a facility, as well as a list of suggested 
corrective actions that can be implemented should a problem be found. 

For those facilities that require self-certification, Permittee must request the following information 
in addition to any basic facility information normally collected at an inspection: 

 Identification of the reason a follow-up inspection/self-certification was required 

 Photographs documenting any corrective measures taken 

 Written, dated description of what corrective measures were taken and when those 
measure went into effect at the facility 

Permittees will need to confirm receipt and acceptance of any self certification submittals with 
facilities in a timely matter. 

9.2.4.2 Industrial Analytical Monitoring (San Diego Permit Area) 
The basic approach followed for the monitoring program is to ensure compliance with 
guidelines developed based upon requirements laid out in the Monitoring and Reporting 
Program No. R9-2002-0001, NPDES No. CAS0108740 (San Diego NPDES permit), issued by 
the San Diego Regional Water Quality Control Board (Section F.3.b(5)).  The San Diego 
jurisdiction Permittees may either conduct the monitoring themselves or require the 
industries to conduct the monitoring.  
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Facilities Required to Monitor 
Each high threat industrial facility within the San Diego RWQCB's jurisdiction is required to 
conduct monitoring of runoff. As discussed previously in this report, industrial facilities are 
classified as high priority industries based on a number of factors, including type(s) of 
industrial activity, wastes generated, pollutant discharge potential, and proximity to 
environmentally sensitive areas. 

Specific industrial classifications covered by this monitoring program include: 

 Facilities subject to storm water effluent limitations guidelines, new source performance 
standards, or toxic pollutant effluent standards 

 Manufacturing facilities 

 Oil and gas / mining facilities 

 Hazardous waste treatment, storage, or disposal facilities 

 Landfills, land application sites, and open dumps  

 Recycling facilities 

 Steam electric power generating facilities 

 Transportation facilities 

 Sewage or wastewater treatment works 

 Manufacturing facilities where industrial materials equipment or activities are exposed to 
storm water 

Monitoring Objectives 
Monitoring is focused on characterizing the nature of stormwater discharges from industrial 
facilities, tracking changes in these characteristics over time, targeting management actions to 
address any identified problems, and assessing the effectiveness of those management actions 
implemented. Thus, monitoring is an essential part of a long-term, results-based assessment 
strategy intended to improve water quality through the reduction of problematic industrial 
discharges. 

Minimum Monitoring Requirements 
At a minimum the monitoring program for industrial sites should include data collection from 
two storm events per year on the following constituents: 
 Any pollutant listed in effluent guidelines subcategories where applicable; 

 Any pollutant for which an effluent limit has been established in an existing NPDES 
permit for the facility. 

 Oil and grease or total organic carbon (TOC) 

 pH 
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 Total suspended solids (TSS) 

 Specific conductance; and 

 Toxic chemicals and other pollutants that are likely to be present in storm water 
discharges. 

 Any pollutant that may be used, stored, or generated at the facility, which may be 
discharged to a water body or a tributary to a 303(d) water body, unless the facility can 
demonstrate approval of No Exposure Certification. 

Monitoring Approach 
The specific monitoring approaches used for stormwater monitoring, including 
information on implementation, design, methods, frequency, documentation, etc. are 
presented in Appendix A, Section A-9. 

9.2.4.3  RWQCB Notification and Enforcement 

Non-Compliance Notification 
Permittees are required to notify the appropriate RWQCB when non-compliance is noted.  The 
following 3-step notification procedure should be followed: 

STEP 1: Determine whether an event of non-compliance presents a threat to human or environmental health 
The Permittees may use the following criteria to determine whether an event of non-compliance 
poses a threat to human or environmental health: 

 The event poses a significant or imminent threat to the quality of surface or ground waters 
and/or their beneficial uses. 

 The event results in a spill or discharge of hazardous materials in excess of reportable 
quantities (as listed in 40 CFR Part 117 or 302). 

 The event results in a spill or discharge of hazardous materials requiring a hazardous 
materials emergency response (see Section 10). 

STEP 2: Identify procedures for notifying the RWQCB 
The Permittee must provide oral notification to the RWQCB within 24 hours of the discovery of 
a non-compliant site meeting the aforementioned criteria. This must be followed by written 
notification within 5 days of the discovery. 

STEP 3:  Follow-Up Inspections 
Should an inspected site demonstrate non-compliance, the Permittee must adjust the inspection 
frequency as detailed above in Section 9.2.4.1. 

Enforcement Procedures 
Permittee inspectors with enforcement authority must issue enforcement actions to 
commercial/ industrial facility owners and operators determined to be out of compliance. The 
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inspectors must document each observed violation. Depending on the severity of the violation, 
enforcement actions can range from a verbal warning to civil or criminal court actions with 
monetary fines.  

Because enforcement will be conducted in steps for specific facilities, the Permittees 
must provide for an inventorying of violations, and where a particular facility is in the 
enforcement scheme.  The enforcement steps include: 

 Notice of Non-compliance 

 Administrative Compliance Order 

 Cease and Desist Orders 

 Infractions and Misdemeanors 

Enforcement for the Commercial/Industrial Program should follow the Enforcement 
Consistency Guidelines (see Section 10).   

9.2.5 Model Program Outreach and Education 
In this section additional Permittee business outreach options are presented.  In addition to 
County sponsored training, Permittees may also attend training seminars or workshops related 
to stormwater management and water quality conducted by other organizations. 

Additional outreach efforts for the commercial and industrial program may include the 
following: 

Webpage - The Permittee should consider including a stormwater page on their webpage.  The 
commercial/industrial page could include: 
 Links to on-line versions of the Fact Sheets. 

 An on-line version of the Permittee’s customized version of the Commercial/Industrial 
Program.  

 Links to other pollution prevention sites and regulator sites (USEPA, SWRCB, etc.).  A few 
examples include: 

http://www.epa.gov/
http://www.swrcb.ca.gov/
http://www.swrcb.ca.gov/stormwtr
http://cfpub.epa.gov/npdes/stormwater/menuofbmps/menu.cfm

 
 Any other information identified as relevant to post on the commercial/industrial 

program page. 

Mailings - Either general in nature or tailored to specific inventoried businesses.  Mailings 
represent an important business outreach tool and would include information on the State 
General Permit, tips for protecting water quality, list of training programs or conferences, 
municipal contacts, etc. 

Workshops - Probably one of the most common and effective methods for educating the 
regulated communities is the workshop.  Workshops may be aimed at specific businesses or at 
Proposed 2007 Orange Co Drainage Area Management Plan 9-36 July 21, 2006 
Existing Development 
 

0000374



SECTION 9, EXISTING DEVELOPMENT 
 
 
the entire regulated community.  Workshops should be no longer than one day (preferably a 
half day) and be conveniently located close to the audience.  Workshops may address the 
overall stormwater program and the municipality/business responsibilities or be hands on and 
address a specific subject (e.g. spill prevention). 

Business Outreach  - Outreach targeting specific businesses can be an effective way to educate 
owners/operators in the proper implementation of best management practices.  Outreach may 
include distribution of business category fact sheets that provide technical information on 
implementing pollution prevention for sectors such as automobile service facilities, mobile 
cleaning, food service facilities, and landscape maintenance.  Business specific presentations, 
workshops, and training may also be conducted.  

Brochures and Posters – An important component of an outreach program is the development 
and distribution of brochures, posters, fact sheets, etc.   These materials are usually business 
specific and provide short and succinct summaries of the issues, BMPs requirements, and 
follow up information.  They can range from multi-color glossy brochures to black and white 
summary sheets.  The following materials have been developed by the Public Education 
Committee and are available for use by the Permittees: 

Brochures  
Mobile Detailing and the Water Quality Act 
Water Quality Guidelines for Exterior Restaurant Cleaning Operations 
Water Quality Guidelines for Carpet Cleaning Activities 
Water Quality Guidelines for Permitted Lot & Pool Drains Pool Maintenance 
Water Quality Guidelines for Horse & Livestock Activities 

Posters 
Food/Restaurant Industry 
Auto Repair Industry 
Good Gas Station Operating Practices 
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9.3 Food Facility Inspection Program Details 
The definition of “restaurants” and “eating and drinking facilities” used for the program will be 
those fixed facilities that process unpackaged food that have been identified by the Orange 
County Health Care Agency (HCA). The Countywide HCA inventory of food facilities will be 
reviewed each year and revised to reflect: 

 The addition of new or redeveloped food facilities from the prior year 

 The removal of food facilities that have no potential to impact the storm drain system 

9.3.1 Pollution Prevention Inspections for Wastes, Washwater and Trash Bin Enclosures 
Pollution prevention inspections will be conducted a minimum of once per reporting period 
(July to June) at the food facilities identified in the inventory in order to meet Santa Ana Order 
No. R8-2002-0010, Section VI -7 a-d requirements. A program goal is to conduct additional 
inspections up to an optimal level of three times a year based on the experience of HCA in 
maintaining standards during their food facility inspections. Such additional inspections would 
be subject to resource availability. 

9.3.2 Pollution Prevention Inspections for Grease Traps and Interceptors 
Pollution prevention inspections will be conducted a minimum of once per reporting period 
(July to June) at the food facilities identified in the inventory in order to meet Santa Ana Order 
No. R8-2002-0010, Section VI -7 e requirements. A program goal is to conduct additional 
inspections up to an optimal level of three times a year based on the experience of HCA in 
maintaining standards during their food facility inspections. Such additional inspections would 
be subject to resource availability. 

9.3.3 Enforcement 
While education on appropriate practices is a key element of achieving improved water quality 
at food facilities, enforcement is a component of the pollution prevention inspections. Facilities 
that are unresponsive to BMP requirements or have a spill that enters the storm drain system as 
a result of improper maintenance of grease traps/interceptors would be subject to the following 
enforcement actions: 

 Actions taken by HCA under its authority under the Health and Safety Code 

 Administrative and criminal remedies available to the Permittees under the Water Quality 
Ordinance 

 Referral to the District Attorney or the Regional Board 

Enforcement actions will be reported annually in the Annual Progress Report and spills of sewage 
that enter the storm drain system will be reported according to existing requirements. 
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9.4 Model Residential Program Details (San Diego Permit Area) 

9.4.1 Program Overview 
Residential areas comprise a significant portion of the land area of each Permittee’s 
jurisdiction.  The residential program is structured to minimize potential pollutants in 
runoff from residential areas to the maximum extent practicable.  The Permittees are 
committed to reducing the potential impact of residential activities on water quality. 
 
The baseline implementation of the 
Residential Program is the countywide 
promotion of a designated set of pollution 
prevention and source control BMPs for high 
threat to water quality residential activities.  
Based on the proximity to environmentally 
sensitive areas (ESAs), the implementation 
will be enhanced through targeted education 
and outreach activities. 

The Model Program is illustrated in Figure 
9-4. Information gathered for each section of 
the model program supports subsequent 
sections.  The flow of information eliminates 
duplication of efforts and improves the 
efficiency of the overall program.   

9.4.2 Source Identification and Inventory 
The residential program is designed to 
operate with two levels of implementation, a 
base level to be implemented for all high 
threat to water quality residential activities 
in a consistent manner countywide, and an enhanced level of implementation tailored 
to address residential areas tributary to environmentally sensitive areas (ESAs) and 
303(d) listed waterbodies.  The inventory consists of a series of maps, compiled to assist 
the Permittee in identifying residential areas that should receive enhanced 
implementation, in effect prioritizing residential areas within a Permittee’s jurisdiction. 

Pollution prevention controls are used as 
the first line of defense against water quality 
degradation.  For the purposes of the 
Residential Model Program, pollution 
prevention is defined as any practice that 
reduces or eliminates the creation of 
pollutants.  A resident choosing to use 
integrated pest management (IPM) practices 
in their garden instead of organophosphorus 
pesticides is an example of pollution 
prevention, because if a resident does not 
apply the chemicals, the potential for the 
pesticide to runoff their property and into 
the storm drain system is eliminated. 
Source controls are implemented to further 
reduce the amount of water and pollutants 
potentially released into the environment 
resulting from residential activities.  Source 
controls are practices that prevent pollution 
by reducing potential pollutants at their 
source.  A resident applying the proper 
amount of an appropriate pesticide for 
problem insects is an example of source 
control, because minimizing the amount of 
pesticide application minimizes the potential 
for runoff to the storm drain system. 
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Figure 9-4 Model Residential Program Flow Diagram 
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9.4.2.1 Source Identification Procedure 
For the purpose of the residential program, all residential areas are assumed to produce 
uniform amounts and types of pollutants, based on the presumption that the activities 
of concern are consistent across residential areas.  The ESAs and 303(d) listed 
waterbodies are exceptionally sensitive to runoff containing pollutants of concern 
(POCs), hence, residential areas adjacent to these areas will be the focus for enhanced 
implementation.   

Source locations and sensitive waterbodies are the two categories of maps in the source 
identification procedure.  Residential areas in or discharging to sensitive receiving 
waters should be considered for the enhanced implementation (see Section 9.2 for 
identification of waterbodies and pollutants of concern).  The details of which POCs are 
being generated in the residential areas will be used to tailor the enhanced program.   

Source locations include the combination of residential land use, the pollutants typically 
generated during residential activities, and the storm drainage system.  Maps required 
for determining the source locations are as follows: 

 Residential land use areas (including common interest areas and areas with homeowner 
associations, i.e. CIA/HOAs). 

 Watershed(s) within municipality boundaries 

 List of pollutants generated by residential activities 

 Drainage facilities 

Sensitive waterbodies are ESAs, and include 303(d) listed waterbodies impaired by 
pollutants potentially generated by residential activities, and areas identified as hot 
spots by Permittee monitoring activities.   

Maps required for determining the sensitive waterbodies within a Permittee’s 
jurisdiction are as follows: 

• Environmentally sensitive areas (including 303(d) waterbodies and pollutant(s) 
causing impairment). 

• Monitoring results 

The map based inventory is used as the basis for determining level of implementation 
and enforcement, and reporting elements of the program.  The inventory is used to 
identify which BMPs and strategies should be used in different areas to reduce potential 
discharge of pollutants to the storm sewer system.  Each of these maps/information 
items if further explained below. 

Residential Land Use Area Maps 
Residential land use maps may be developed from Permittee zoning maps, tax maps, 
etc.  Because activities are assumed to be homogenous when integrated over local 
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neighborhoods, coarse-scale land-use maps (i.e. to zone level) are sufficient for the 
purpose of source identification, and subsequent prioritization components. 

Watersheds within Municipality Boundary Maps 
Each Permittee should incorporate GIS based overlays of jurisdictional area with 
watershed boundaries.  Locating the Permittee jurisdiction within the watershed 
boundaries will allow assessment of potential impacts on 303(d) listed waterbodies. 
Table 9-4 is a listing of major watersheds within the County of Orange and serves as a 
legend for the watershed boundary map, previously presented in Figure 9-3. 

Drainage Facility Maps  
To determine how stormwater is directed upon entering the storm drain system, the 
inventory of drainage facilities developed, as part of the Permittee’s municipal program, 
should be linked with the residential inventories.  The drainage facility map detail the storm 
drain watersheds within the Permittee’s jurisdiction.   

List of Pollutants Generated by Residential Activities  
Residential activities have the potential to produce pollutants that may adversely affect 
receiving water quality.  As part of the prioritization procedures, the list of pollutants 
generated by residential activities will be cross-referenced against the list of 
impairments compiled as part of mapping sensitive waterbody activities.  Typical 
pollutants associated with residential activities are listed in Table 9-13. 

Environmentally Sensitive Areas (ESAs) 
Comparison of drainage facility maps with an ESA map allows Permittees to determine 
locations of high priority residential areas.   

Monitoring Results 
The residential program does not carry with it monitoring requirements.  However, if 
results are available for residential areas from the Illicit Discharge and Illicit Connection 
(ICID) Program monitoring or the receiving water monitoring, they may be used to 
identify hot spots of high pollutant loads from specific residential areas.  Follow-up 
studies and targeted outreach would be initiated for the identified hot spots as part of 
the enhanced implementation triggered by the high pollutant loadings. 
 
Permittees should ensure the coordination between the various programs and promote 
data and resource sharing. 

9.4.2.2  Mandatory High Threat Areas and Activities 
The San Diego Permit Section F.3.d.(2) identifies the minimum high priority residential 
areas and activities that pose a threat to the water quality of receiving waters, 
including:   

 Automobile repair and maintenance 

 Automobile washing 
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 Automobile parking 

 Home and garden care activities 

 Disposal of household hazardous waste 

 Disposal of pet waste 

 Disposal of green waste 

 Any other residential source that the Permittee determines may contribute a significant 
pollutant load to the storm sewer system. 

 Any residence tributary to a Clean Water Act Section 303(d) impaired waterbody, where 
residence generates pollutants for which the water body is impaired. 

 Any residence within or directly adjacent to or discharging directly to coastal waters or 
other receiving waters within an environmentally sensitive area.1 

A list of high priority residential activities and the typical pollutants that may result 
from the activities is shown in Table 9-13.  BMPs for the activities listed above are 
typically pollution prevention and good housekeeping practices.  Specific BMPs for 
these activities are discussed in Section 9.4.3. Minimum BMPs have been designated for 
the identified residential areas and activities. 

 

Table 9-13 Potential  Residential Pollutant Generating Activities 
Potential Pollutants 
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Automobile repair and maintenance X    X X X   
Automobile washing X X  X X X X   
Automobile parking X    X X X   
Home and garden care X X X X X X X X X 
Household Hazardous Waste    X X X X X X 
Pet waste X X X       
Garden waste X X X    X X  

Notes a   Nitrogen and Phosphorous compounds. 
 b   Including fecal and total coliform, E. coli, etc. 
 c   Various organic carbon based compounds. 

                                                      
1 For the purposes of these procedures, the following terms are defined: 
Adjacent – located within 200 feet of the listed waterbody. 
Discharging directly to – discharge from a drainage system that is composed entirely of flows from the 
subject facility or activity (i.e. discharge from an urban area that commingles with downstream flows 
prior to an ESA is not subject to this requirement). 
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 d   Including chlorinated hydrocarbons, paint, etc. 
 e   Including bleach, etc. 

 

9.4.2.3 Procedure for Inventory Implementation 
The inventory maps should be referenced to determine which residential activities and 
areas should be subject to enhanced implementation.  GIS mapping of residential areas 
superimposed on 303(d) and environmentally sensitive areas is an invaluable tool for 
determining which parcels and areas should be considered for enhanced 
implementation. 

The results from the ID/IC and Receiving Water Monitoring programs may be used to 
determine if any significant pollutant loads might be attributed to any residential areas.  
If a residential area is found to contribute a significant pollutant load, the area should 
be subject to enhanced implementation. 

Results from dry weather monitoring may also be used in an effort to isolate additional 
residential activities and areas for follow-up investigation.  Any residential activity or 
area found to cause or contribute to a water quality objective violation should be subject 
to enhanced implementation. 

9.4.2.4 Ongoing Determinations 
The monitoring program established in both the Santa Ana and San Diego permits 
should be consulted periodically to determine if additional residential areas should be 
classified to receive enhanced implementation.  In addition the Permittees should 
review results from the ID/IC program and dry weather monitoring to identify similar 
reclassification needs. 

9.4.3 Best Management Practice Requirements 
This section presents the BMP requirements Permittees must employ for the residential 
activities.  A factsheet has been developed for each high threat residential activity (see 
Appendix A-9) and lists a designated set of BMPs specific to each activity.  A set of 
optional BMPs is also included in each factsheet.  All residences countywide will be 
required to implement the designated set of BMPs for the base implementation of the 
residential program.   

Many of the BMPs advocated for use in residential areas correspond to water 
conservation methods.  An active campaign to conserve water, specifically in regards to 
lawn irrigation, reduces the quantity of discharges from residential areas to the storm 
drain system.  Ordinances established by the Permittees to limit or prohibit existing 
residential activities should meet the designated BMP requirements for residential 
areas.   

9.4.3.1 BMPs for Residential Areas and Activities 
A set of BMPs has been designated for high threat residential areas and activities.  All 
high priority activities are assumed to occur in all residential areas and that no other 
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residential activities are known to be a significant threat to receiving water quality.  As 
part of the program assessment, Permittees will review available data to determine if 
additional activities should be considered high threat, if the designated set of BMPs 
should be expanded, and whether additional residential areas should be considered for 
enhanced implementation.   

Where residential areas and activities generate pollutants for which the receiving water 
is 303(d) listed, the Permittees may require the implementation of optional BMP 
controls as part of their enhanced implementation program (see Section 9.7).  For 
residential areas directly adjacent to or directly discharging to ESAs, including coastal 
waters, the Permittees may also be required to implement additional controls to 
sufficiently reduce pollutant loads. It is recommended that that Permittees review the 
residential BMP programs on an annual basis to ensure appropriate BMPs are being 
implemented and to ensure newly completed developments are included in the 
Permittee’s BMP program. 

9.4.3.2 BMP Fact Sheets  
BMP factsheets have been prepared for the following residential activities: 

 Automobile repair and maintenance 

 Automobile washing 

 Automobile parking 

 Home and garden care 

 Disposal of pet wastes 

 Disposal of green waste 

 Household hazardous waste 

 Water conservation 

Public education and outreach activities designed to inform residents about BMPs are 
critical components to the implementation of the residential program.  Pollution 
prevention BMPs for the residential program rely on public education and outreach to 
affect change in behavior, either in curtailing activities generating pollutants, or to 
purchase alternative products with lower risk of contaminating runoff.  Outreach and 
education activities can describe the environmental benefits of “going the extra mile” in 
adhering to source control BMPs.  A list of possible education and outreach activities is 
discussed in Section 9.4.4.1.   

The bulk of the designated BMPs for residential activities fall into the source control 
category (which include pollution prevention practices).  For example, if fluid is spilled 
during automobile maintenance, the resident should contain and clean the spill using 
the appropriate dry cleaning method (e.g. adsorption by “kitty litter”, removal by 
sweeping, and appropriate disposal at a hazardous waste collection station).  
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Controlling pollutants at the source is an effective means to control pollutant loadings 
in stormwater discharges. 

9.4.3.3 Optional BMPs 
High priority residential areas identified in Section 9.4.2.2 will receive an enhanced 
level of implementation tailoring education and outreach activities.  One possible 
method of enhanced implementation is to encourage the use of the optional BMPs listed 
on the factsheets.  Initially, residential areas tributary to 303(d) and ESA areas will not 
be required to implement optional BMPs.  However, monitoring and effectiveness 
assessment may reveal the need for requiring optional BMPs. 

The effectiveness assessment outlined in Section 9.7 will dictate as to whether optional 
BMPs will be required for residential areas tributary to 303(d) impacted waterbody 
impaired for a pollutant typically found in runoff from residential areas and ESAs. 

9.4.4 Implementation Strategy 
The implementation strategy for the residential program is outlined in this section.  A 
multi-tiered strategy is used for the implementation of the residential program.  The 
strategy includes: 

 Residential education and outreach program 

 Training municipal personnel 

 Field Reviews and water pollution complaint follow-up. 

 Enforcement. 

The residential program is implemented on two levels, the baseline level of 
implementing designated BMPs countywide, and enhanced implementation tailored to 
residential areas in or tributary to ESAs.   

Baseline Implementation 
The baseline implementation relies on education and outreach to notify and require 
residents to observe the designated sets of BMPs for each of the high threat to water 
quality residential activities.  An example of education efforts for the designated BMPs 
may include inserting a brochure in a resident’s autumn water/utilities bill reminding 
them to adjust their lawn sprinkling settings to reflect the changing seasons.   

Enhanced Implementation 
The enhanced implementation rests on targeted education and outreach to specific 
residential areas in or tributary to ESAs.  Because ESAs are environmentally sensitive 
for a diverse range of reasons, no one implementation strategy is easily devised to 
address all ESAs in a blanket fashion.  The Model Residential Program embodies a 
toolbox approach wherein the Permittee will evaluate each ESA in its jurisdiction and 
develop an appropriate enhanced implementation plan using any of the various 
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methods, to address the needs of each specific ESA.  Enhanced implementation may 
include: 

 Door-to-door level of outreach. 

 Urging residents to observe optional BMPs. 

 Regular field review patrols. 

An example of the targeted implementation effort may include door hangers discussing 
use of IPM to residential areas surrounding a waterbody impaired for pesticides. 

9.4.4.1 Residential Education and Outreach  
Additional outreach efforts for the residential program may include the following: 

Hotline 
A hotline should be maintained for residents to call in illicit discharge, or Stormwater 
Ordinance violations.  Enforcement officers trained in Stormwater Ordinances should 
respond as appropriate to the hotline calls.  The County of Orange hotline, (714) 567-
6363 is available for reporting illicit behavior and complaints.  In emergency situations, 
residents should be directed to call 911. 

Hotline calls should be tallied, summarized, and included in the annual report. 

Webpage 
The Watershed & Coastal Resources Division at the County of Orange maintains a 
complete website (www.ocwatersheds.com) containing information from general 
information on pollution, to specific information on the different aspects of the 
stormwater program. 

The Permittee should consider including a stormwater page on their city webpage or 
providing a link to the count’s website.  The residential page could include: 

 The Hotline telephone number. 

 Links to digitized versions of the Permittee’s Fact Sheets. 

 A digital version of the Permittee’s customized version of the Existing Residential 
Jurisdictional Urban Runoff Management Program. 

 Links to other Pollution Prevention sites (EPA, IPM, etc.). 

 Links to proper lawn care practices, including appropriate seasonal levels of irrigation for 
lawn watering, and fertilizer application rates. 

 Listing of hazardous waste collection sites, and dates and times of operation. 

 Any other information identified as relevant to post on the residential stormwater 
pollution prevention page. 

Mailings 
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Mailings may be tailored to specific residential areas for specific water quality 
problems.  Mailings should include specific information, detailing a particular problem, 
why there is a problem, and how the residents can alleviate the problem. 

Media Public Service Announcement 
Public Service Announcements (PSAs) are effective means to get one point across via 
radio, or pick one topic and describe the environmentally friendly method via 
newspaper article. 

Utility Bill Inserts 
Opportunity to tie excessive water use to the dollars spent.  Informational snippets on 
how runoff water from over irrigation costs money and may be carrying away 
fertilizers, requiring more frequent application and more money, and may be carrying 
away other pollutants of concern. 

Informational Packet as part of Building Permit Application 
Home and garden care factsheets could be included with building permit applications.  
Nearly every home improvement project involves some type of excavation, or 
hazardous materials.  Residents should be aware of the consequences to the 
environment of leaving an uncovered soil on their property, or improper disposal of 
paint and other materials leading to discharge to the MS4. 

Waste Handling Facilities 
Many of the residential BMPs are pollution prevention (P2) activities.  To ensure an 
effective P2 program, residents must have access to applicable waste handling facilities.  
Motor oil may be recycled free of charge at the State Certified Used Oil Collection 
Centers located in the County of Orange:  Each Permittee should list name and address 
of all certified motor oil collection centers within their jurisdiction for dissemination to 
the public. 

Each Permittee should maintain a waste material handling facility capable of accepting 
any waste material used to maintain house, garden, or automobile.  Dates and time for 
household hazardous waste drop-off should be publicly available. 

9.4.4.2 Field Review and Enforcement 
Inspection actions for the residential program should be conducted to advise residents 
of a suspected violation of a Stormwater ordinance, and the appropriate BMP to 
mitigate the violation.  Enforcement actions are to be carried out against individual 
residents that refuse to comply with city ordinances. 

Field Review 
The Residential Model Program does not provide for a formal inspection program.  
Municipal employees working or assigned to residential areas should receive training 
to serve as program inspectors.  The candidate employees will be trained to look for 
suspicious activities.  As appropriate, the resident will be advised that their activity is 
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illegal, and of the appropriate BMPs to address the activity; or the appropriate 
enforcement personnel should be informed for follow-up enforcement action. 

Water Pollution Complaint 
Besides field review the Permittees may periodically receive water pollution complains.  
These complaints may come to the Permittee directly or through the county 24 hour 
water pollution problem reporting hotline.  In either case, the Permittees must provide 
follow-up review to assess the extent of the pollution problem (see Section 10 for more 
details). 

Follow-up Enforcement 
Because enforcement will be conducted in steps for specific residences, the Permittee 
must provide for an inventorying of violations, and where a particular resident is in the 
enforcement scheme.  The enforcement steps include: 

 Notice of Non-compliance 

 Administrative Compliance Order 

 Cease and Desist Orders 

 Infractions and Misdemeanors 

Enforcement for the Residential Program should follow the Enforcement Consistency 
Guidelines (see Section 10).  In general, authorized field review personnel use their 
judgment to assess a potential problem situation.  The goal of a field review should be 
educate a resident to appropriate methods of handling situations with the potential to 
discharge pollutants to the storm sewer system.  In extreme situations (e.g. willful 
dumping of pollutants causing immanent environmental harm) the field review 
personnel will be required to initiate criminal proceedings against the resident.   

The number of administrative and criminal enforcement actions issued to residents 
should be maintained and reported annually.  The residence, the offence, and other 
pertinent information should be recorded by the Permittee for inclusion in the annual 
report and for use in the program effectiveness assessment.  
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9.5 Model Common Interest Area and Homeowners Association Activities Program 
Details 

9.5.1 Program Overview 
The Davis-Stirling Common Interest Development Act defines “common interest 
development” as any of the following: 

 A community apartment project 

 A condominium project (includes townhouses) 

 A planned unit development 

 A stock cooperative 

It should be noted that the San Diego permit explicitly outlines a CIA/HOA stormwater 
program component whereas the Santa Ana permit is more general about elements that 
apply to residential areas, including common interest areas and HOAs.  

The diagram shown in Figure 9-5 depicted represents the relationship of each component to the 
others and to the program as a whole.  Information gathered for each section of the Model 
Program supports subsequent sections. The flow of information eliminates duplication of efforts 
and improves the efficiency of the overall program.  If additional controls are deemed necessary 
by monitoring results or program assessment, the process may be repeated with the new 
information.  Section 9.5.2 provides an assessment procedure for current CIA/HOA practices 
and to identify those activities that may affect water quality.  Section 9.5.3 details the 
designated pollution prevention and source control BMPs recommended to be adopted, or 
adapted with individual LIPs for the high priority activities.  The designated BMPs should be 
implemented for all high priority activities within the Permittee’s jurisdiction.  Education and 
outreach should be focused to the identified enhanced implementation areas.  Section 9.5.4 
reviews the enforcement mechanisms included in the program implementation strategy.   
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Figure 9-5 CIA/HOA Program Organization 
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9.5.2 Current Practices and Activities of Concern  
In order to create a working CIA/HOA Activities Program, the current maintenance 
practices and procedures used by CIA/HOA maintenance associations must be 
assessed.  As stated in Section 9.5.1, the CIA/HOA Activities Program will apply to 
existing developments with common interest areas and/or homeowners associations; 
new developments will be required to develop and implement a Water Quality 
Management Plan (WQMP) to ensure NPDES compliance.  Nevertheless, applicable 
portions of this program will also apply to newly constructed developments once those 
developments are complete and are in the operation phase.   
 
Many maintenance activities within CIA/HOA areas have the potential to produce 
pollutants that may pose a threat to receiving water quality.  Once current practices and 
procedures have been assessed, these activities of concern can be identified.   

9.5.2.1 Review of Current Procedures 
Orange County is home to over 3,000 CIAs/HOAs, and common interest developments 
account for 80% of all new housing in the County.  Within Orange County, 
approximately 90% of incorporated residential areas lie within the purview of the 
maintenance associations that govern CIAs/HOAs.  These maintenance associations 
establish community guidelines and covenants, conditions and restrictions (CC&Rs) for 
the maintenance and upkeep of common interest areas within residential developments, 
pursuant to the Davis-Stirling Common Interest Development Act. 

More than half of these maintenance associations oversee fewer than 50 units; however, 
approximately 1% of CIAs/HOAs consist of over 1,000 separate units.  The maintenance 
procedures used by these maintenance associates are largely similar. The one area in 
which their activities differ considerably is related to whether or not the streets and 
storm drains within the CIAs/HOAs are owned by the Permittee or by the Association 
(Note that for the purposes of the model program, those CIAs/HOAs with public 
streets and public storm drains are addressed separately from CIAs/HOAs with private 
streets and private storm drains). 

CIAs/HOAs with Publicly-Owned and Maintained Streets and Storm Drains 
Common interest developments with publicly-owned and maintained streets and storm 
drains operate similarly to more traditional residential areas within a Permittee’s 
jurisdiction, in that activities such as street sweeping, refuse removal and drainage and 
utility operation and maintenance are generally performed by the Permittee (these 
activities are addressed in Section 5).  The CIA/HOA maintenance duties may include, 
but not be limited to, the following activities: 

 Automobile parking  

 Sidewalk, plaza and entry monument fountain maintenance 

 Landscaping and irrigation, of: 

o Planter strips and medians 
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o Parks and open spaces 

 Community center operation and maintenance, including: 

o Pools 

o Clubhouses 

 Recreation area operation and maintenance, including: 

o Tot lots and playgrounds 
o Riding and walking trails 
o Golf courses 
o Stables 

 Maintenance yard operation  

CIAs/HOAs with Privately-Owned and Maintained Streets and Storm Drains 
On the other hand, maintenance duties for CIAs/HOAs with privately-owned and 
maintained streets and storm drains may not fall on the Permittee, but on the 
maintenance associations, which are responsible for the maintenance of “common” 
areas within a CIA/HOA, often including infrastructure, such as storm drains (in rare 
cases, sewer and water systems may also be privately owned and maintained; such 
instances should be inventoried and the CIA/HOA noted as performing high-priority 
activities).  These maintenance duties include, but are not limited to, the following 
activities: 

 Street sweeping 

 Sidewalk, plaza and entry monument, and fountain maintenance 

 Landscaping and irrigation, of: 

o Planter strips and medians 
o Parks and open spaces 

 Community center operation and maintenance, including: 

o Pools 

o Clubhouses 

 Recreation area operation and maintenance, including: 

o Tot lots and playgrounds 

o Riding and walking trails 

o Golf courses 

o Stables 

 Maintenance yard operation  
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 Refuse pick-up and removal, including: 

o Yard waste 

o Pet waste 

o Hazardous household materials 

 Automobile parking 

 Drainage system operation and maintenance 

 Roadway maintenance, including water and sewer service lines 

Other activities common to CIAs/HOAs, while not prohibited, still pose considerable 
risk to water quality; these activities must be identified and prioritized in order to 
effectively address potential impacts to water quality.  The following sections described 
how the Permittee can identify these activities of concern and determine which pose the 
highest threats to receiving waters. 

9.5.2.2 Determination of High Priority Activities 
The following high priority activities may pose a threat to the water quality of receiving 
waters and are of concern to CIAs/HOAs:  

 Automobile parking 

 Home and garden care activities 

 Disposal of pet waste 

 Disposal of green waste 

 Other areas or activities identified as contributing a significant pollutant load to runoff, 
such as: 

o Community centers/pools 

o Recreation centers 

o Maintenance yards 

o Any residence tributary to a Clean Water Act Section 303(d) impaired water 
body, listed for a pollutant(s) potentially found in residential discharges. 

o Any residence within or directly adjacent to coastal waters or other 
environmentally sensitive area (i.e., within 200 feet) 

o Maintenance of streets and storm drains 

Table 9-14 lists high priority CIA/HOA activities and the types of pollutants that may result 
from these activities.  Any other activities that may pose a significant risk to human or 
environmental health (such as hazardous materials) may also be considered high priority 
activities, and should be included in the Permittee’s high priority list.  Specific BMPs for these 
activities are presented in Section 9.5.4.   
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Table 9-14 Potential Pollutants from CIA/HOA Activities 

Potential Pollutants 
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Sidewalk, plaza and 
fountain cleaning X X X X   X   

Landscape maintenance X X X    X X  
Home and garden care X X X X X  X X X 
Pet waste X X X       
Garden waste X X X    X X  
Automobile parking X    X X X   
Community center O&M  X X X      X 
Recreation area O&M X X X     X  
Maintenance yard 
operation X X X X X X X X X 

 aNitrogen and Phosphorous compounds. 
 bIncluding fecal and total coliform, E. coli, etc. 
 cIncluding chlorinated hydrocarbons, paint, etc. 
                dIncluding bleach, etc. 

 

 

9.5.3 Prioritization of Locations 
The focus of the previous section was on the identification of CIA/HOA activities that 
are considered high priority in terms of BMP implementation and schedule for 
implementation.  This section focuses on the identification of CIA/HOA high priority 
locations.  The prioritization procedure is largely an exercise in overlaying maps of 
CIA/HOA areas and sensitive receiving waters and is accomplished chiefly through the 
inventory of residential areas (which includes common interest areas and homeowners 
associations).  The following section summarizes this procedure will highlights those 
aspects of the prioritization process unique to CIAs/HOAs.  
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9.5.3.1 Prioritization Procedure for Implementation 
The creation of geographic information system (GIS) maps identifying common interest 
developments characterizes the prioritization procedure for CIAs/HOAs.  These maps 
are used in conjunction with the residential overlays developed as part of the 
Residential Program (Section 9.4).  The County has developed GIS maps that identify 
ESAs and 303(d) listed water bodies.  

Each Permittee should incorporate GIS based overlays of CIA/HOA areas with 
watershed boundaries.  Locating the CIA/HOA areas within a particular watershed 
will allow for assessment of proximity to 303(d) listed water bodies in that watershed.  
Refer to Table 9-4 for a listing of major watersheds within the County of Orange and to 
Figure 9-3 for the map of these watersheds.  

The threat prioritization procedure for CIA/HOA areas can be summarized as follows: 

STEP 1:  Locate all CIA/HOA areas on a GIS overlay (may be accomplished as part of 
the Existing Residential Program JURMP) that shows watershed boundaries. 

STEP 2:  Overlay County-generated GIS maps that identify ESAs and 303(d) listed 
water bodies. 

STEP 3:  Identify receiving waters for all CIAs/HOAs. 

STEP 4:  Determine if a CIA/HOA area is considered high priority through answering 
the following questions: 

 Is the CIA/HOA directly tributary to a 303(d) listed water body? Water bodies in 
Orange County that are listed on the 2002 303(d) list of impaired water bodies are shown 
in Table 9-6.   

  If YES, then CIA/HOA is high priority. 

 Does the CIA/HOA discharge directly to an ESA? Comparison of drainage facility maps 
with an ESA map will allow determination of discharge areas. 

If YES, then CIA/HOA is high priority. 

 Does the CIA/HOA contribute significant pollutant loads to the storm drain system via 
evaluation of IDIC and receiving water monitoring data?  

Significant pollutant load should be interpreted to mean any discharge that 
causes or contributes to a violation of a receiving water quality standard.  The 
results from the ID/IC and Receiving Water Monitoring programs should be 
used to determine if significant pollutant loads occur as a result of CIA/HOA 
activities or discharges from residential areas.  Results from dry weather 
monitoring may be used in an effort to isolate additional CIA/HOA activities 
and areas for follow-up investigation.  Any residential activity or area found to 
cause or contribute to a water quality objective violation should be categorized 
as high priority. 

If YES, then CIA/HOA is high priority. 
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 Is the CIA/HOA responsible for street and storm drain maintenance?   

If YES, then CIA/HOA is high priority. 

STEP 5:  Implement best management practices as described in Section 9.5.4. 
 

Note that Steps 1 – 4 occur throughout a Permittee’s jurisdiction, whereas Step 5 is 
reserved for those CIA/HOA areas within that jurisdiction that are considered high 
priority.   

9.5.3.2  Ongoing Determinations 
The Receiving Water Monitoring program established in compliance with the San Diego 
Permit, Attachment B, should be used as one facet of determining the effectiveness of 
the Common Interest Area/Homeowners Associations Activities JURMP, and if 
CIA/HOA activities and areas are in compliance with the Permit Orders and DAMP 
commitments. 

Permittees should ensure that the dry weather monitoring program developed as part 
of Illegal Discharge/Illicit Connection Program (ID/IC), Section 10, is of sufficient 
scope (i.e., with samples taken at outfalls exclusively serving CIAs/HOAs) to aid in 
assessment of Permittee efforts and actions as part of the CIA/HOA Program.  
Coordination between the CIA/HOA program and the ID/IC program is necessary to 
determine permit compliance and the need for further investigation. 

9.5.4 Best Management Practices Implementation 
This section presents the best management practices and procedures that Permittees can 
provide to CIAs/HOAs in order to protect receiving water quality.   

CIA/HOA areas can be divided in terms of activities of concern based on those 
common interest developments that have publicly-owned and maintained streets and 
storm drains and those in which these facilities are owned and maintained by the 
maintenance association.  Likewise, the best management practice programs for 
publicly-owned and maintained streets and storm drain systems within CIAs/HOAs 
differ from those used in CIA/HOA areas that have privately owned and maintained 
streets and storm drain systems.   

The following sections describe a minimum set of BMPs appropriate for both types of 
common interest developments. 

CIAs/HOAs with Publicly-owned and Maintained Streets and Storm Drains 
CIAs/HOAs with publicly-owned and maintained streets and storm drains operate 
similarly to more traditional residential areas within a Permittee’s jurisdiction, in that 
activities such as street sweeping, refuse removal and drainage and utility operation 
and maintenance are generally performed by the Permittee.  Therefore, the BMPs 
appropriate to these types of CIAs/HOAs will not include practices for such typically 
Permittee-performed activities as street sweeping.  BMP fact sheets, as identified in 

Proposed 2007 Orange Co Drainage Area Management Plan 9-57 July 21, 2006 
Existing Development 
 

0000395



SECTION 9, EXISTING DEVELOPMENT 
 
 
Table 9-15 have been developed for the activities expected to occur these types of 
CIAs/HOAs.  

CIAs/HOAs with Privately-owned and Maintained Streets and Storm Drains 
Maintenance duties for CIAs/HOAs with privately-owned and maintained streets and 
storm drains may not fall on the Permittee, but on the maintenance associations, which 
are responsible for the maintenance of “common” areas within a CIA/HOA, often 
including infrastructure, such as storm drains and potentially sewer and water 
(including reclaimed water) systems.  Therefore, the BMPs appropriate to these types of 
CIAs/HOAs will include additional practices for activities normally performed by the 
Permittee, such as street sweeping.  Only those BMPs unique to these types of 
CIAs/HOAs will be listed in this section.  BMP fact sheets, as identified in Table 9-9 
have been developed for the activities expected to occur these types of CIAs/HOAs.  

Optional BMPs 
If program effectiveness assessment indicates that the required BMPs are inadequate, 
the Permittee may implement or require implementation of the optional BMPs may be 
necessary to achieve a satisfactory effectiveness assessment.  Permittees should consider 
developing a schedule for BMP implementation. 

CIA/HOA areas tributary to a Clean Water Act section 303(d) impacted water body and/or environmentally sensitive areas 
High priority CIA/HOA areas will receive focused implementation of education and 
outreach, as well as elevated levels of enforcement.  Initially, residential areas tributary 
to 303(d) and ESA areas will not be required to implement additional BMPs.  
Monitoring and effectiveness assessment may reveal the need for additional BMPs, 
including implementation of source control measures. 

The effectiveness assessment outlined in Section 9.7 will dictate as to whether 
additional BMPs will be required for CIA/HOA areas tributary to a 303(d) impacted 
water body or ESA impaired for a pollutant typically found in runoff from CIA/HOA. 

 

Table 9-15 BMPs for CIAs/HOAs with Publicly-Owned and Maintained Streets and 
Storm Drains 

ACTIVITY BMP Fact Sheet 

Parking vehicles on residential streets, in 
driveways, or in common area parking lots 

Automobile parking BMPs R-3 

Washing vehicles in residential driveways or 
street 

Automobile washing BMPs R-2 

Disposal of household hazardous wastes such 
as paint, bleach, etc. 

Household Hazardous waste BMPs R-7 

Cleaning of CIA/HOA sidewalks, plaza, and entry 
monuments and fountains 

Sidewalk, plaza, and entry monument and 
fountain maintenance BMPs 

FP-4 

Landscape maintenance including irrigation and 
fertilization 

Landscape maintenance BMPs FP-2 

Operation and maintenance of community pools Pool cleaning BMPs IC-16 
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Table 9-15 BMPs for CIAs/HOAs with Publicly-Owned and Maintained Streets and 
Storm Drains 

Fact Sheet ACTIVITY BMP 

Operations and maintenance of recreation areas 
such as stables, golf courses, and parks 

Disposal of Pet Waste BMPs 
Landscape Maintenance BMPs 
Disposal of Green Waste BMPs 

R-5 
FP-2 
R-6 

Maintenance Yard BMPs 
Activity BMP Fact Sheet 

Vehicle maintenance and repair Equipment maintenance and repair BMPs FF-3 
Vehicle fueling Vehicle fueling BMPs FF-4 
Storage of vehicles and equipment Vehicle and equipment storage BMPs FF-12 
Cleaning of vehicles and equipment Vehicle and equipment cleaning BMPs FF-11 
Storage, handling, and disposal of various 
materials such as cleaners 

Material storage, handling, and disposal 
BMPs 

FF-13 

Loading and unloading of materials Material loading and unloading BMPs FF-6 
 
 
 

 

Table 9-15 BMPs for CIAs/HOAs with Privately-Owned and Maintained Streets and 
Storm Drains1

ACTIVITY BMP Fact Sheet 

Street sweeping Street sweeping BMPs FP-3 
Trash collection, recycling, and disposal Solid waste handling BMPs FF-13 
Inspection and cleaning of storm drains Drainage system operation and 

maintenance  BMPs 
DF-1 

Operation and maintenance of water and sewer 
lined (not controlled by utility company) 

Water and sewer utility operation and 
maintenance  BMPs 

FP-6 
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9.5.5 Implementation Strategy  
Implementation efforts will vary depending on whether or not a CIA/HOA area is performing 
high priority activities.  Overall implementation requirements include the following: 

• Permittees are required to develop public education materials to encourage the 
public to report illegal dumping and unauthorized, non-storm water discharges 
from residential sites (which would include CIAs/HOAs) into public streets, 
storm drains and other water bodies.  

• Additionally, each Permittee must perform educational and outreach programs 
to aid maintenance associations in implementing the CIA/HOA BMPs.  
Education and outreach programs are covered in detail in Section 6.  Below are a 
few methods that may be particularly effective for reaching CIA/HOA managers 
and residents. 

 
• Enforcement efforts should follow in response to hotline reports and focus on 

high priority areas. 

9.5.5.1 Implementation Requirements for Non-High Priority Areas 
For areas not performing high priority activities, the following implementation efforts 
are required: 

 Mail letter explaining CIA/HOA program to maintenance association governing board 

 Mail BMP fact sheets to maintenance association governing board 

 Mail questionnaire to all residents based on BMPs appropriate for that CIA/HOA (for 
example,  CIAs/HOAs where automobile washing is allowed, the questionnaire should 
contain questions such as: 

o  “How many times per month do you wash your vehicle at home?” 

o “What materials do you use to wash your vehicle (e.g., soap, detergent, etc.)?” 

o “Do you wash you vehicle over a pervious surface?” 

9.5.5.2  Implementation Requirements for High Priority Areas 
If a CIA/HOA discharges to 303(d) listed water body, directly to an ESA, has 
discharges that include significant pollutant loads, then the Permittees should consider 
a field inspection and additional outreach efforts.  Inspection efforts should be targeted 
to those areas identified as being high priority that engage in commercial activities (i.e., 
those that operate maintenance yards, etc.).  For larger common interest developments 
(i.e., those comprised of 50 or more units), it may be assumed that such high priority 
activities do occur, without the need for specific inspection.  
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9.5.5.3 Association Education and Outreach Methods 

Association Employee Education 
Training workshops, posters, memos, etc. should be available for association employees 
to develop an eye for inappropriate activities in CIA/HOA areas. 

Hotline 
A hotline should be maintained for residents to report illicit discharges or Stormwater 
Ordinance violations within their CIA/HOA.  Enforcement officers trained in 
Stormwater Ordinances and the knowledgeable about the CIA/HOA program should 
respond as appropriate to the hotline calls. 
The County 24-Hour Water Pollution Problem Reporting Hotline is 714-567-6363.  For 
chemical spill emergencies, call 911.

Hotline calls should be tracked and included in the annual report. 

Webpage 
If applicable, the Permittee should include a CIA/HOA page in the stormwater section 
of their webpage, which should provide: 

 The hotline telephone number 

 Links to digitized versions of the BMP factsheets included in Appendix C. 

 A digital version of the Permittee’s customized version of the CIA/HOA Jurisdictional 
Urban Runoff Management Plan 

 Links to other Pollution Prevention sites (EPA, IPM, etc.) 

 Links to proper lawn care practices, including appropriate seasonal levels of irrigation 
for lawn watering, and fertilizer application rates 

 Listing of hazardous waste collection sites, and dates and times of operation 

 Any other information identified as relevant to post on the CIA/HOA stormwater 
pollution prevention page. 

The County stormwater webpage is located at www.ocwatershed.com. 

Mailings 
For CIAs/HOAs in non high-priority areas, a letter of introduction explaining the 
CIA/HOA program should be forwarded to the maintenance associations.  The letter 
should indicate where the Permittee’s CIA/HOA program is located on the Internet and 
should provide a mechanism for requesting a copy of the CIA/HOA program in the 
mail. 
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9.5.5.4 Enforcement 
Each Permittee should review their Municipal Code to determine the most appropriate 
method to implement the Enforcement section of the CIA/HOA program. 

Enforcement of BMPs in common interest developments will be conducted using the 
following mechanisms: public reporting hotline, analysis of dry weather/illicit 
discharge monitoring results, and municipal employee observations.  

Enforcement of Requirements through CC&Rs 
Covenants, conditions and restrictions (CC&Rs) are the governing documents of 
CIAs/HOAs and provide legal authority for maintenance associations to set and 
enforce rules for the operation and maintenance of common interest developments.   

The California Legislature enacted the existing laws authorizing CC&Rs in 1872.  The 
law assumes that real estate transfers are contractual transactions and that binding 
obligations may be included within these contracts.  When a resident of a CIA/HOA 
signs these documents, they are obligating themselves under law to comply with the 
rules contained therein.  CC&Rs then, are an ideal vehicle for pollution prevention and 
other controls to protect water quality.   

Most new common interest developments are required to include NPDES compliance 
language in their CC&Rs; this language can be adapted for inclusion into the CC&Rs for 
existing CIAs/HOAs.  However, it should be noted that changes to existing CC&Rs 
require a vote by homeowners within an association.  Therefore, residents of 
CIAs/HOAs must be made aware of the need for NPDES compliance and of the 
penalties for non-compliance.  Section 9.4.4.2 discusses several ways of getting this 
information to CIAs/HOAs. 

Steps of Enforcement 
Because enforcement will be conducted in steps for CIAs/HOAs, the Permittee must 
provide for an inventorying of violations, and where a particular CIA/HOA is in the 
enforcement scheme.  The numbers of enforcement actions should be maintained and 
reported annually.  The enforcement steps include: 

 Notice of Non-compliance (verbal and/or written warnings, to individual resident or 
CIA/HOA Board) 

 Administrative Compliance Order (written notice to CIA/HOA Board) 

 Cease and Desist Order (written notice to CIA/HOA Board) 

 Civil or Criminal Enforcement (includes fines and assessments levied on CIA/HOA 
Board and/or individual resident) 

Enforcement for the CIA/HOA Program should follow the Enforcement Consistency 
Guide (see Section 10.0). 
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9.6 Training Program Details 
Education and training of municipal staff is one of the keys to a successful stormwater program.  
To assist responsible municipal staff in understanding the each program, several training 
modules have been developed and can be found in Appendix B, Section B-9.   

9.6.1 Training Modules for the Model Industrial/Commercial Program 
Six training modules are available that cover different aspects of the Existing Development 
Program. The following sections describe the types of training and corresponding 
documentation that should be maintained by the Permittees. 

Existing Development Program Management Module (Exhibit B-9.I) 
This training module is targeted to Stormwater Program Managers.  The module includes an 
overview of the Existing Development Program and then detailed discussions of the 
requirements that stormwater managers must address in their local implementation plans.  Step 
by step instructions are provided to aid the managers in preparing their LIPs for industry, 
commercial businesses, residential, and common interest areas. 

Field Implementation of Existing Development Program Module (Exhibit B-9.II) 
This training module is targeted to staff responsible for code enforcement and inspection of 
industries facilities.  The module addresses the basic program element requirements and then 
provides detailed instruction on conducting inspections, including inspection forms, record 
keeping requirements, and enforcement tools available for code violations.  

Existing Development Program Training – Automobile Mechanical Repair, Maintenance, Fueling and Cleaning 
Businesses Module (Exhibit B-9.III) 
This training module is for business owners and operators of automobile maintenance related 
businesses.  The module explains the overall effort by Orange County to address stormwater 
and what the business can do to improve water quality.  The module provides examples of 
good source control Best Management Practices, including BMPs for fueling, maintenance & 
repair, and vehicle washing. References are provided for the business owner to pursue for more 
information.   

Existing Development Program Training – Landscape Maintenance Businesses Module (Exhibit B-9.IV) 
 This training module is for business owners and operators of landscape maintenance related 
businesses.  The module explains the overall effort by Orange County to address stormwater 
and what the business can do to improve water quality. The module provides examples of good 
source control Best Management Practices in the areas of pest control, yard fertilizing and safer 
alternatives. References for the business owner to pursue for more information are also 
provided. 

Existing Development Program Training – Common Interest Areas/Homeowner Associations Module (Exhibit B-9.V) 
This training module is for Homeowner Associations and their corresponding staff responsible 
for common interest areas.  The module provides an overview of the County’s stormwater 
program and what the HOA can do to improve water quality.  Examples of source control Best 

Proposed 2007 Orange Co Drainage Area Management Plan 9-63 July 21, 2006 
Existing Development 
 

0000401



SECTION 9, EXISTING DEVELOPMENT 
 
 
Management Practices are provided, including BMPs for landscaping and irrigation, disposal of 
animal waste, and pool cleaning.   

Existing Development Program Training – Industrial Stormwater Monitoring Module (Exhibit B-9.VI) 
This training module is used in conjunction with the Field Implementation of Existing 
Development module (Exhibit B-9.II); consequently the audience is staff responsible for code 
enforcement and inspection of industries facilities, as well as the managers of industrial 
facilities subject to monitoring requirements. The module provides an overview of the 
regulatory requirements for industrial monitoring and then specifics on analytical monitoring. 
This includes specifics regarding determining if a facility is subject to monitoring requirements, 
the location of monitoring sites and the selection of constituents to be monitored, sampling and 
analysis methods, and reporting requirements. In particular, the module emphasizes the 
importance of using standardized methods for sampling, analysis, and reporting. 

9.6.2 Municipal Employee Education for the Residential Model Program 
Many types of municipality employees spend a considerable amount of their workday 
in residential areas, these employees may function as program inspectors.  Candidate 
municipal employees for residential program education efforts include: 

 Flood control field crews 

 Solid waste collection personnel 

 Street sweeping personnel 

 Street maintenance field crews 

 Planning department personnel 

 Parks and Recreation maintenance personnel 

 Utilities department field personnel 

Training modules will be available to the Permittees for training their employees.  
Training should also be available for enforcement officers so they understand the 
magnitude residential activities play in receiving water quality. 
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9.7 Program Effectiveness Assessment (PEA) 

9.7.1 PEA for the Commercial/Industrial Facilities Model Program 
The Commercial/Industrial Facilities Model Program consists of five main sections that 
provide information for the Annual Report: 

Source Identification and Facility Inventory 
 Watershed-based inventory of commercial and industrial facilities pursuant to the 

guidance document, including the following information: 

o Facility address 

o Name of facility manager 

o Emergency contacts 

o SIC code 

o Hydrologic unit 

o Pollutant (303(d) listed and others) types 

o “Automatic high priority” designation 

 Significant changes in inventory (i.e., increase/decrease in number of facilities, 
reclassification of facilities, etc.) 

Prioritization 
 Summary list of high priority commercial sites 

 Summary of medium priority commercial sites (Santa Ana RWQCB jurisdiction only) 

 Summary list of low priority commercial sites (Santa Ana RWQCB jurisdiction only) 

 Changes in prioritization since last report 

Best Management Practice (BMP) Implementation 
 Business categories 

 List of source control BMPs in use 

 List of treatment control BMPs in use 

 Modifications to BMPs since last report 

Inspection and Monitoring of Commercial/Industrial Sites 
 Summary of inspection efforts 

 Summary of enforcement actions 
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 Summary of Monitoring efforts 

Outreach 
 Summary of outreach material 

 Summary of distribution and implementation effort 

 Summary of training efforts 

Please note that some of the information necessary for input into the Annual Report will 
be common to more than one section; where this is the case, that information is listed 
only once, in the section to which the given information is most pertinent.  A 
questionnaire has been developed to assist the Permittees in submitting appropriate 
information to the principal Permittee for the Annual Report (see Appendix A-9). 

9.7.2 PEA for the Residential Model Program 
Each Permittee is required to prepare a program report regarding their efforts in the 
residential program.  The residential program report will in turn become part of the 
Permittee’s Annual Report submitted to the Principle Permittee and the appropriate 
RWQCB.  The Residential Reporting Program (RRP) provides the opportunity for each 
Permittee to compile and summarize pertinent existing residential activity and to assess 
the effectiveness of the Residential Program.   

In preparing the RRP, the Permittee must describe all efforts undertaken or is undertaking to 
implement the requirements for the residential component.  The following information 
describing the goals and milestones of the residential program are addressed in the RRP: 

 Which pollution prevention methods will be encouraged for implementation, and how 
and where they will be encouraged. 

 A completed inventory of high priority residential areas and activities. 

 How BMPs will be implemented, or required to be implemented, for high priority areas 
and activities. 

 A description of enforcement mechanisms and how they will be used. 

The RRP also provides the basis for the residential program effectiveness assessment.  RRP 
reports are submitted each year to the Principal Permittee as a part of annual status reports, and 
provide the basis for evaluating each city’s long-term water pollution reduction efforts.   

Program Report 
Each Permittee is required to compose an Annual Report documenting all activities 
conducted during the past annual reporting period for each component of the 
residential program, including: 

 Source Identification and Inventory 
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 BMP Requirements 

 Implementation Strategy 

A questionnaire has been developed to assist the Permittees in compiling their Annual 
Reports (see Appendix A-9). 

Source Identification 
A summary of the following source identification and inventorying procedures should 
be integrated into the RRP: 

 Map combining residential areas, and drainage facilities for the residential areas within 
the Permittee’s jurisdiction. 

 Map representing the environmentally sensitive areas, and 303(d) listed waterbodies 
within the Permittee’s jurisdiction.  

 Map of high priority residential areas within Permittee’s jurisdiction. 

 Map of areas where priority classification changed since last report. 

 Summary list of high priority residential activities. 

Best Management Practice (BMP) Requirements 
The following information for residential areas and activities should be collected, 
summarized, and integrated into the RRP: 

 Summary list of implemented BMPs for the baseline program. 

 Summary list of implemented BMPs for the enhanced program. 

 Modification of BMP designations since last report. 

Implementation Strategy 
The following information for residential areas and activities should be collected, 
summarized, and integrated into the RRP: 
 Summary of municipality employee education activities. 

 Summary of residential education and outreach campaign. 

 Summary of hotline calls regarding residential areas and activities. 

 Summary of enforcement actions. 

Effectiveness Assessment Strategy 
The RRP demonstrates a Permittee’s commitment to pollution prevention and source reduction 
by providing an iterative evaluation process. The process results in an annual assessment and a 
report that outlines, for the residential program: 

 Program elements with past and present problems in need of improvement. 
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 Improvements that occurred during the reporting year. 

 Specific action plans and timeframes for implementing necessary improvements. 

Each reporting year serves as the benchmark for the next year’s resource effort and process 
evaluation.   

In assessing the effectiveness of the Permittee’s residential program, the following items 
are addressed: 

 Assessment of Permittee’s effort to implement goals established in the residential 
program. 

 Adequacy of existing BMPs. 

 Assessment of public input to the residential program. 

o Response to public outreach 

o Number of complaints 

 Assessment of amount and type of disseminated information. 

 Assessment of enforcement activities. 

 Specific action plans and timeframes for implementing necessary improvements. 

Determination of Needed Modifications 
Through collection and analysis of the above information for the RRP, a baseline for 
comparison can be established that will be built upon with each successive Annual 
Report.  This in turn will allow for the identification of trends that can be evaluated to 
establish the efficacy of the residential program and to determine where modifications 
may be necessary to improve effectiveness. 

Once the determination is made that modifications are necessary to the residential program, a 
schedule for implementation of changes will need to be determined.  Once the modifications are 
in place, effectiveness assessment will continue as outlined in above, and the iterative 
evaluation and improvement cycle will continue. 

9.7.3 PEA for the CIA/HOA Model Program 
Each of the sections of the CIA/HOA Activities Program provides for the collection of 
information that will be input into the CIA/HOA Program Report (Program Report).  
The Program Report, in turn, is a subset of the Annual Report, compiling and 
summarizing pertinent CIA/HOA activity data from each Permittee for ease of use and 
review by the Regional Board. 

Information in the Program Report must describe all efforts the Permittee has 
undertaken or is undertaking to implement the requirements for the CIA/HOA 
Activities Program.    

Proposed 2007 Orange Co Drainage Area Management Plan 9-68 July 21, 2006 
Existing Development 
 

0000406



SECTION 9, EXISTING DEVELOPMENT 
 
 
In addition to detailing what information must be included in the Program Report, this 
section also discusses methods for assessing the effectiveness of the CIA/HOA 
Activities Program and mechanisms for modifying the guidance document to improve 
effectiveness. 

In order to determine the effectiveness of the program element, every year the 
Permittees provide a comprehensive description of all of the activities they have 
conducted to meet the requirements of each component of the DAMP.  Permittees will 
be required to provide quantitative information and qualitative information (narrative) 
for the implementation of their stormwater/urban runoff program.   

Although the exact format has not been developed, for the Program every year each 
Permittee will be expected to report the following types of information: 

The CIA/HOA Activities Model Program Guidance document consists of five main 
sections that provide information for the Annual Report: 

 Current Practices and Activities of Concern for CIAs/HOAs  

o Summary list of CIAs/HOAs with publicly owned and maintained streets and storm 
drains 

o Summary list of activities in CIAs/HOAs with publicly owned and maintained 
streets and storm drains 

o Summary list of CIAs/HOAs with privately owned and maintained streets and 
storm drains 

o Summary list of activities in CIAs/HOAs with privately owned and maintained 
streets and storm drains 

o Changes in type of CIA/HOA (i.e., whether or not the CIA/HOA maintains its own 
streets and storm drains) since last report 

o Changes in activities for either type of CIA/HOA area since last report 

 Prioritization 

o Summary list of CIAs/HOAs directly tributary to 303(d) listed water bodies 

o Summary list of CIAs/HOAs adjacent to or discharging to ESAs 

o Summary list of CIAs/HOAs contributing significant pollutant loads to the 
storm drain system 

o Summary list of CIAs/HOAs that maintain streets and storm drains. 

o Changes in prioritization since last report 

 Best Management Practices for CIAs/HOAs 

o List of pollution prevention controls in use 

o List of source control BMPs in use 
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o List of treatment control BMPs in use 

o Modifications to BMPs since last report 

 Implementation Strategy 

o Summary of implementation efforts 

o Summary of outreach material 

o Summary of distribution and implementation effort (including number of 
CIA/HOA inspections, direct mailings, etc.) 

o Summary of training efforts 

The information contained in these sections can be easily recorded and analyzed using various 
software programs that allow for field recording of inspection and inventory data, management 
of large inventory databases, and electronic compilation and reporting of results.  It is 
anticipated that the information required as part of the CIA/HOA Activities Program will be 
largely collected via the use of this software. 

Please note that some of the information necessary for input into the Annual Report will be 
common to more than one section; where this is the case, that information is listed only once, in 
the section to which the given information is most pertinent. 

Determination of Needed Modifications 
Through collection and analysis of the above information for the CIA/HOA Activities Program, 
utilizing software and other means, a baseline for comparison can be established that will be 
built upon with each successive Annual Report.  Inspections and timely reporting will allow for 
the identification of trends that can be evaluated to establish the efficacy of the CIA/HOA 
Activities Program and to determine where modifications may be necessary to improve 
effectiveness. 

Once the determination is made that modifications are necessary to a CIA/HOA Activities 
Program, a schedule for implementation of changes will need to be determined.  Once the 
modifications are in place, effectiveness assessment will continue as outlined in this section, and 
the iterative evaluation and improvement cycle will continue. 

 
 
 
 
 
 
 
 

Proposed 2007 Orange Co Drainage Area Management Plan 9-70 July 21, 2006 
Existing Development 
 

0000408



SECTION 11, WATER QUALITY MONITORING 

 

Contents 
11.0 WATER QUALITY MONITORING PROGRAM ......................................11-1 

11.1 Program Summary ..................................................................................................................11-1 
11.1.1 Program Overview ..................................................................................................11-1 
11.1.2 Program Commitments ...........................................................................................11-1 
11.1.3 Regulatory Requirements .......................................................................................11-2 

11.2 Water Quality Monitoring Program ..........................................................................................11-3 
11.2.1 San Diego Region...................................................................................................11-3 
11.2.2 Santa Ana Region.................................................................................................11-11 

11.3 Water Quality Planning Initiatives ..........................................................................................11-12 
11.3.1 Newport Bay Watershed .......................................................................................11-12 
11.3.2 Santa Ana River Watershed .................................................................................11-12 
11.3.3 Aliso Creek Watershed .........................................................................................11-13 

 

Proposed 2007 Orange Co Drainage Area Management Plan  July 21, 2006 
Water Quality Monitoring 

0000409



SECTION 11, WATER QUALITY MONITORING 

 

11.0 WATER QUALITY MONITORING PROGRAM 

11.1 Program Summary 

11.1.1 Program Overview 
The main theme underlying the Regional Board’s objectives (listed below) is maintaining 
the integrity of receiving waters and their ability to sustain beneficial uses identified in 
the Basin Plan. This parallels the Permittees’ long-standing concern with the 
management of environmental resources. For example, many of the monitoring stations 
have been sampled since the mid-1970s, and there are many past instances of 
cooperation with other agencies regarding specific environmental problems and/or 
areas of concern. 

Thus, while the Permittees view compliance with the terms of the Permits as of 
paramount importance, there is also an underlying role of governmental stewardship for 
key environmental resources that are highly valued by residents of Orange County. 

This monitoring plan strives to link permit compliance with this larger set of 
management issues. 

11.1.2 Program Commitments 
The monitoring program was developed to help Permittees ensure compliance with the 
Santa Ana and San Diego Permits and reduce any impact urban storm water may have 
on overall water quality and beneficial uses. 

The major program commitments and the subsections in which they are described in 
detail include: 

 Review and implementation of the dry- and wet-weather programs for both the 
Santa Ana and San Diego regions within Orange County (Section 11.2). 

 Continued review and identification of water quality planning initiatives to 
better address site-specific urban water quality issues (Section 11.3). 

In addition to the major program monitoring commitments listed above, the following 
performance commitments provide consistency among the programs, define 
requirements for permit compliance, and measure performance: 

 The Permittees will revise the water quality monitoring program and associated 
timelines annually. These changes may be due to necessary timeline adjustments, 
newly identified water quality problems or information gained through 
experience or the research/monitoring programs. The revisions will be discussed 
in the Annual Status Reports. 

 The Permittees will participate in future Southern California Bight Regional 
Monitoring Programs. This will be reported in the Annual Status Report. 
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 The Permittees will participate in the Southern California Stormwater 
Monitoring/Research Cooperative Program. The key focus of the program is to 
develop the methodologies and assessment tools to more effectively understand 
urban municipal stormwater and non-stormwater impacts to receiving waters. 
This will be reported in the Annual Status Reports. 

 The Permittees will re-evaluate and revise the elements of the water quality 
monitoring program in 2003. The revised program will be submitted with the 
2003 Annual Status Report. Design of the dry weather portions of the monitoring 
program in the San Diego region of the County were completed in February 
2003. Design of both the wet and dry weather portions of the Santa Ana region 
permits will be completed mid-2003.  

11.1.3 Regulatory Requirements 
The requirements and objective of the Monitoring Program have been laid out in the 
Santa Ana and San Diego Regional Board Permits for each respective area. 

Objectives of San Diego Region Monitoring Programs - As laid out in the San Diego Regional 
Board Permit the following are the major objectives of the monitoring program: 

 Assess compliance with the NPDES permit; 

 Measure the effectiveness of Urban Runoff Management Plans; 

 Assess the chemical, physical, and biological impacts to receiving waters 
resulting from urban runoff; and  

 Assess the overall health and evaluating long-term trends in receiving water 
quality. 

Objectives of Santa Ana Region Monitoring Programs - As laid out in the Santa Ana 
Regional Board Permit the following are the major objectives of the monitoring program: 

 Develop and support an effective municipal urban runoff and non-point source 
control program 

 Define water quality status, trends, and pollutants of concern associated with 
urban storm water and non-storm water discharges and their impact on the 
beneficial uses of the receiving waters 

 Characterize pollutants associated with urban storm water and non-storm water 
discharges and to assess the influence of urban land uses on water quality and 
the beneficial uses of receiving waters 

 Identify significant water quality problems related to urban storm water and 
non-storm water discharges 

 Identify other sources of pollutants in storm water and non-storm water runoff 
to the maximum extent possible (e.g., atmospheric deposition, contaminated 
sediments, other non-point sources, etc.) 
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 Identify and prohibit illicit discharges 

 Identify those waters, which without additional action to control pollution from 
urban storm water discharges, cannot reasonably be expected to attain or 
maintain applicable water quality standards required to sustain the beneficial 
uses in the Basin Plan (TMDL monitoring) 

 Evaluate the effectiveness of existing municipal storm water quality management 
programs, including an estimate of pollutant reductions achieved by the 
structural and nonstructural BMPs implemented by the Permittees 

 Evaluate costs and benefits of proposed municipal storm water quality control 
programs to the stakeholders, including public development. 

11.2 Water Quality Monitoring Program 

11.2.1 San Diego Region 
The monitoring program developed for the San Diego region includes wet weather and 
dry weather monitoring components. 

11.2.1.1 San Diego Wet Weather Monitoring Program 
Details on development and implementation of the wet weather monitoring program 
are included in Exhibit 11-I. The wet weather monitoring program includes the 
following components: 

 Urban stream bioassessment - Using a “triad” of indicators (bioassessment, 
chemistry, toxicity), describe impacts on stream communities and the 
relationship of any impacts to runoff, based on comparisons with reference 
locations on a year-to-year time frame 

 Long-term mass loading - Using measurements of key pollutants, measure loads 
over a time frame of years to decades to compare with past and present levels 

 Coastal storm drains - Using a suite of bacterial indicators at high priority drain 
outfalls, track compliance with regulatory standards and any improvements due 
to BMP implementation 

 Coastal receiving waters - Using measurement of runoff plume characteristics 
and extent, as well as measures of a suite of physical, chemical, and biological 
indicators, improve understanding of the impacts of runoff plumes on near shore 
ecosystems 

11.2.1.2 San Diego Dry Weather Monitoring Program 
Details on development and implementation of the dry weather monitoring program are 
included in Exhibit 11-II. The dry weather monitoring program includes the following 
three main components: 
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 A set of randomly located stations intended to characterize the average area-
wide conditions in urban runoff 

 A set of rotating targeted stations intended to provide additional information 
about specific sites thought to have a high potential for contaminated runoff and 
to provide coverage of the entire MS4 system over the period of the permit term 

 A set of criteria that will trigger focused IC/ID (illegal connection and illicit 
discharge) studies by the Permittees when the monitoring data indicate the 
presence of a problem. 

11.2.1.3 San Diego Monitoring Program Components 
Specific monitoring tasks, sampling sites, and frequencies for the entire San Diego 
region are detailed in Table 11-1. A template for individual jurisdictions to use in 
describing their contribution to monitoring efforts is provided in Appendix A-11. 
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Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program 
Jurisdiction Urban Stream 

Bioassessment Mass Emission Coastal Stormdrain 
Outlet 

Ambient Coastal 
Receiving H20 

Targeted Sites Random Sites 

          J01P28 J01P26 

 Aliso Viejo          J01P27 J01P33 

           J02P05 

Dana Point 

 

Salt Creek (K01) @ 
Monarch Beach Golf 
Links   Salt Creek (K01) 

Doheney St. Beach 
(DSB 1) south end 

 Beach Rd. west of 
Palisades Rd. K01P02 

  
    North Beach Creek 

Doheny St. Beach 
(DSB 4) restroom Bldg. 
6 

 Doheney Park Rd. 
south of Camino 
Capistrano K01P04 

  
    San Juan Creek (L01) 

Doheney St. Beach 
(DSB 5) creek at north 
end 

 Sepulveda Ave. 
south or Domingo 
Ave. M00P01 

  
    

 Doheney St. Beach 
100 yards south of 
overpass 

Dana Pt. Harbor (DPH 
1) at Golden Lantern    L01S04 

  
    

 Doheney St. Beach @ 
restroom Bldg. 6 

Dana Pt. Harbor (DPH 
2) between Adventure 
& Marina     

  

      

Dana Pt. Harbor (DPH 
3) N/W of DPH 2 

Dana Cove (DC 1) left 
of pier 

Niguel MLR (NI 1) near 
Selva & PCH     

Proposed 2007 Orange Co Drainage Area Management Plan 11-5 July 21, 2006 
Water Quality Monitoring 

0000414



SECTION 11, WATER QUALITY MONITORING 

 

Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program Urban Stream Coastal Stormdrain Ambient Coastal Jurisdiction Mass Emission Bioassessment Outlet Receiving H20 
Targeted Sites Random Sites 

 

Laguna Beach 

 

Aliso Creek(J01) @ 
Country Club Rd 

 

Laguna Canyon (I02) 
@ Woodland El Morro Creek 

 

Aliso Creek (ACM 1) 
Creek mouth 

 

N. Main Beach 
Stormdrain #13 

 

J00P02 

  
    Emerald Bay Drain 

Aliso Beach (AB 01) 
300 yards north of 
creek   I00P02 

  
    Laguna Avenue 

Laguna Beach Marine 
Life Refuge (LB 1) 
Diver’s Cove    

  
    

Heisler Park - North 
(Diver's Cove) 

 Laguna Beach MLR 
(LB 2) north part of 
Main Beach     

      
Main Beach Boardwalk 
(I02) 

 Laguna Beach MLR 
(LB 3) end of Broadway     

  
    

Cleo Street Storm 
Drain (I00P02) 

 Laguna Beach MLR 
(LB 4) south end of 
Main Beach     

      Bluebird Canyon Road       

      
Ocean Way 
(Agate/Pearl)       

      Dumond Drive       

      
Lagunita/Blue Lagoon 
300 yards north of J01       

      West Street       
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Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program Urban Stream Coastal Stormdrain Ambient Coastal Jurisdiction Mass Emission Bioassessment Outlet Receiving H20 
Targeted Sites Random Sites 

      Aliso Creek (J01)       

 

Laguna Hills          J04P04   

Laguna Niguel 
      

  

Salt Creek (SCM 1) at 
creek mouth 

J03TBN –Golden 
Lantern & Moulton J03P01 

          L03P06 K01P08 

          J04 @ J03 K01P09 

          K01S02 K01P07 

          K01P08 L03P04 

          K01S01 K01P04 

Laguna Woods 
        

Moulton at Calle 
Cortez 

J01 at Aliso Blvd.   

Lake Forest         J01P08 J01P02 

            J01P05 

Mission Viejo Trabuco Creek (L02) 
@ Avery Parkway       J01P03 J07P02 

           L02P20 

           L03P04 
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Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program Urban Stream Coastal Stormdrain Ambient Coastal Jurisdiction Mass Emission Bioassessment Outlet Receiving H20 
Targeted Sites Random Sites 

           L03P11 

             

San Clemente Prima Descheca (M01) 
@ Calla Grande Vista 

Prima Descheca (M01) 
@ Calla Grande Vista 

Capistrano Co. Beach 
Drain (Concession)   

Lapata & Calle del 
Cerro M03P01 

  
Segunda Descheca 
(M02) u/s of Avenida 
Presido 

Segunda Descheca 
(M02) @ El Camino 
Real 

M00S01 at 35067 
Beach Road   

 Bonita Stormdrain at 
M02 M00P03 

      Poche Beach (M01)     M00P05 

      Pico Drain (M02)       

      Mariposa       

      Linda Lane       

      Under Pier       

      Trafalgar Canyon       

  
    

La Ladera  

Riviera       

  

    

Capo Shores at House 
52 

Capo Shores at House 
entrance       

San Juan Capistrano San Juan Creek (L01) 
@ La Novia 

San Juan Creek (L01) 
@ La Novia     L05 & L01 L01P03 

 
Trabuco Creek (L02) Trabuco Creek (L02) 

    L01 & S02  L02P02 
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Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program Urban Stream Coastal Stormdrain Ambient Coastal Jurisdiction Mass Emission Bioassessment Outlet Receiving H20 
Targeted Sites Random Sites 

 

 

San Juan Capistrano 

(continued) 

at Del Obispo Rd. at Del Obispo Rd. 

  
        

L01S03 (Dohoeney 
Park Rd. & Camino 
Capistrano   

          
West end of Avenida 
Veropuerto   

          
L01 & Camino 
Capistrano   

Rancho Santa 
Margarita           L02P28 

      L02P32 

County of Orange Aliso Creek (J01) at 
Pacific Park Dr. 

Aliso Creek (J01)  

@ Aliso/Woods 
Canyon Park     L11P01 L02P20 

  
Aliso Creek (J01)  

@ Aliso/Woods 
Canyon Park         L02P25 

  Wood Canyon (J02) on 
Wood Canyon Trail           
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Table 11-1. San Diego Region Water Quality Monitoring Program Components 

Dry Weather Monitoring Program Urban Stream Coastal Stormdrain Ambient Coastal Jurisdiction Mass Emission Bioassessment Outlet Receiving H20 
Targeted Sites Random Sites 

  Laguna Canyon Creek 
along Highway 133         L02P29 

 County of Orange 
San Juan Creek (L01) 
@ Cold Spring 
(Reference Site)          

  

 

Silverado Cyn. d/s of 
Belha Way (Reference 
Site)         L02P45 

  
 Sandia Creek on De 
Luz Road (Reference 
Site)         L02P50 

            L02P55 

            L11P02 

M02XXX @ Talega 
Valley             

 

Note: Shaded areas indicates sites at which flows are diverted during the dry season 
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11.2.2 Santa Ana Region 
The monitoring program developed for the San Diego region includes wet weather and 
dry weather monitoring components. 

11.2.2.1 Santa Ana Water Quality Monitoring Program 
Details on development and implementation of the Santa Ana region Water Quality 
Monitoring Program are included in Exhibit 11-III.  The Third Term Permit monitoring 
program includes the following components: 

 Mass Emissions Monitoring – Estimates the total mass emissions form MS4, 
assesses mass emission trends over time and determines if the MS4 is 
contributing to exceedances of water quality objectives or beneficial uses. 

 Estuary/Wetlands Monitoring – Monitors the Upper Newport estuary, Talbert 
Marsh and the Bolsa Chica wetlands area to determine the effects of stormwater 
and non-stormwater runoff. 

 Water Column Toxicity Monitoring – Analyzes mass emission samples for 
freshwater and marine species toxicity to determine the impacts of stormwater 
and non-stormwater runoff on toxicity of receiving waters. 

 Bacteriological/Pathogen – Determines the impacts of stormwater and non-
stormwater runoff on loss of beneficial uses to receiving waters via monitoring of 
the coastline and six selected inland locations for total coliform, fecal coliform 
and Enterococcus. 

 Bioassessment – In cooperation with the Southern California Costal Water 
Research Project, will evaluate the biological index approach for Southern 
California. 

 Reconnaissance – Identifies and prohibits illicit discharges.  

 Land Use Correlations – Develops and implements strategies for determining the 
effects of land use on the quality of receiving waters.  At a minimum, focuses on 
the conversion from agricultural land to developed in Orange County and its 
correlation to the sediment loading in Upper Newport Bay. 

 TMDL/303(d) Listed Waterbody Monitoring – Continues Permittee participation 
in the Regional Monitoring Program for the San Diego Creek Nutrient TMDL.  In 
addition, evaluates the impacts of stormwater and non-stormwater runoff on all 
impairments within the Newport Bay watershed and other 303(d) listed 
waterbodies.  

11.2.2.2 Santa Ana Monitoring Program Components 
Specific monitoring tasks, sampling sites, and frequencies for the entire Santa Ana 
Regional Board area are include in Exhibit 11-III. Individual jurisdictions have described 
their contribution to monitoring efforts in Appendix A-11. 
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11.3 Water Quality Planning Initiatives  
The Permittees have initiated several water quality planning efforts intended to identify 
and better understand site-specific urban water quality problems in Newport Bay / San 
Diego Creek Watershed (nutrients), Aliso Creek (bacteria) and Talbert/Lower Santa Ana 
River (bacteria). These water quality planning initiatives have been integrated with the 
development of watershed chapter (Section 12.0). 

11.3.1 Newport Bay Watershed 
Newport Bay and certain sections of San Diego Creek have been listed as impaired for 
the presence of excess levels of fecal coliform, sediment and nutrients as well as toxicity 
to organisms. 

The development of Total Maximum Daily Loads (TMDLs) allocations pursuant to 
Section 303(d) of the Clean Water Act has imposed additional requirements on the 
Newport Watershed Permittees (The County, Orange County Flood Control District and 
the cities of Costa Mesa, Irvine, Lake Forest, Laguna Hills, Laguna Woods, Newport 
Beach, Orange, Santa Ana, and Tustin) which include significant additional 
requirements on these Permittees for monitoring and program development.  

11.3.2 Santa Ana River Watershed 
Elevated bacteria indicator levels in the surf zone off Huntington State Beach in 1999 
were attributed, in part, to the storm drain system of the Talbert/Lower Santa Ana River 
Watershed. In response to a Section 13267 letter from the Regional Board, the 
Talbert/Lower Santa Ana River Watershed Permittees (The County, Orange County 
Flood Control District, and the cities of Costa Mesa, Fountain Valley, Huntington Beach, 
Newport Beach and Santa Ana) committed to conducting monitoring investigations and 
research studies in conjunction with the University of California at Irvine and the 
National Water Research Institute. 

These studies were initiated by these Permittees and subsequently expanded to include 
watershed-scale monitoring and investigations, including extensive dispersion 
monitoring in the surf zone. These studies were completed in a final report entitled 
Huntington Beach Water Quality Investigation Phase II: An Analysis of Ocean, Surf zone, 
Watershed, Sediment and Groundwater Data Collected from June 1998 through September 2000 
- December 15, 2000. A follow-up study was initiated based on the results of the initial 
investigation. 

 As part of an early action plan, all storm drain and pump station discharges in this 
watershed were temporarily diverted during the summer months to the sanitary district. 
A number of these diversions are now becoming more permanent and are scheduled to 
extend through all dry season conditions. A considerable portion of the watershed is 
now being diverted, and the focus for continuing investigations is now on the remaining 
un-diverted drains previously identified as a potential significant source. Additional 
investigations will also be completed in the Talbert Marsh for critical ecological 
resources as part of the monitoring program. 
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11.3.3 Aliso Creek Watershed 
The lower mile of Aliso Creek has been listed as impaired for the presence of elevated 
levels of fecal coliform. Pursuant to a 205(j) grant the County initiated a water quality 
planning study to complement ongoing watershed restoration efforts being conducted 
by the Corps of Engineers in conjunction with Aliso Creek watershed cities and special 
districts. 

One of the results of the 205(j) study was the identification of elevated fecal coliform 
levels at many points along Aliso Creek and in its tributaries. One storm drain 
(identified as J03P02) exhibited higher fecal coliform levels than the rest and was issued 
a Clean Up and Abatement Order by the San Diego Regional Board pursuant to 
violations of the NPDES Stormwater Permit. The Order, as one action, assigns additional 
monitoring requirements to the J03P02 Permittees (The County, Orange County Flood 
Control District, and City of Laguna Niguel). 

The Corps of Engineers Feasibility studies and the 205(j) water quality planning study 
provided the first comprehensive restoration plan for an entire watershed in Orange 
County. The 205(j) report was made available in late 2001. 

As an early action, the flows from J03P02 were initially diverted during the summer 
months to the sanitary sewer.  At the present time, these flows are being treated by a 
Clear Creek™ System, and the treated, bacteria-free water is being discharged into 
Sulphur Creek. However, this is considered a temporary measure until a treatment 
wetland currently under construction becomes operational. 

Permittees have reported on additional technical information requests and special 
studies they have been involved with such as the collection of data/information for 
13267 letters or clean up and abatement orders. The Permittees produced six quarterly 
reports examining characteristics of bacterial contamination and describing the results of 
source investigations following up on earlier work in the 205(j) study. 
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Orange County Municipal Storm 
Water Permit 

California Regional Water Quality Control Board,  
San Diego Region 
 
March 12, 2007 
0900 - 1200 

Staff Workshop 
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March 12, 2007  Tentative Order No. R9-2007-0002 2 

Welcome to the workshop 
0905-0915 Opening Remarks – John Robertus 
 
0915-0930 Report of Waste Discharge – Chris Crompton 
 
0930-1015 Overview of Tentative Order R9-2007-0002 – 

  Jeremy Haas 
 
1015-1030 Break 
 
1030-1200 Questions and Answers 
    General Comments 
    Permit Sections 
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March 12, 2007  Tentative Order No. R9-2007-0002 3 

Permit Re-issuance Process 
August 18, 2006   Application (ROWD)  

     received 
  
 February 9, 2007   Draft Permit Released 

     Comment Period Opens 
 
March 12, 2007  Staff Workshop 

 
April 11, 2007  Public Board Hearing 
      

June 13, 2007 (?) Board Considers Adoption 

0000566



Orange County Municipal Storm 
Water Permit 

California Regional Water Quality Control Board,  
San Diego Region 
 
March 12, 2007 

Staff Workshop 
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March 12, 2007  Tentative Order No. R9-2007-0002 2 

Presentation Overview 

1. Background 
and Permit 
objectives 
 

2. Priority 
concerns 
 

3. Most 
significant 
changes in 
sections 

Image from Google Maps 
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March 12, 2007  Tentative Order No. R9-2007-0002 3 

R9-2007-0002 
outlines a 
management  
approach 
• Builds upon existing local 

programs 
 

• Establishes a process for 
eliminating and preventing 
adverse effects 
 

• Provides tools to manage 
performance, not just 
measure it  

Upper watershed 

Urbanized middle watersheds 

Beaches 
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March 12, 2007  Tentative Order No. R9-2007-0002 4 

This permit focuses on high-priority 
water quality concerns 

• Impaired water bodies – CWA section 303(d) 
• Environmentally-sensitive areas  

(ESAs) 

Sensitive aquatic habitat 

Nutrient impaired Aliso Creek 

Bacteria-impaired beach 
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March 12, 2007  Tentative Order No. R9-2007-0002 5 

Permittees must improve water quality 
management of storm water management 
Chemical and biological effects of urban runoff are 

compounded by physical modifications 

Severe 
erosion 

Lost 
habitat 
and water 
quality 
functions 

Creating 
pollution 
and 
nuisance 

Loss of 
small 
streams 
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March 12, 2007  Tentative Order No. R9-2007-0002 6 

Permittees must address known 
problematic activities 
Construction and 
Landscaping improvements 

Runoff from  
commercial areas 

Restaurants 

Mobile Sources 
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March 12, 2007  Tentative Order No. R9-2007-0002 7 

The Permit includes Findings and a Fact 
Sheet to support the requirements   

• Findings 
• Prohibitions 
• Jurisdictional Programs 
• Watershed Programs 
• Assessment 
• Monitoring and Reporting 
 
http://www.waterboards.ca.gov/sandiego/ 

programs/oc_stormwater.html 
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March 12, 2007  Tentative Order No. R9-2007-0002 8 

The Permit includes several 
modified requirements 

Why? 
• New information 
• New data  
• De-emphasized and strengthened 

program components 
• Continue effective activities 
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March 12, 2007  Tentative Order No. R9-2007-0002 9 

The New Development section (D.1) 
has been updated 
• More projects will be 

subject to numeric  
design criteria for 
treatment BMPs 
 

• Hydromodification 
requirements are  
more emphasized 
 

• Site design BMP 
requirements are 
more explicit 
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March 12, 2007  Tentative Order No. R9-2007-0002 10 

Some construction management 
requirements (D.2) have changed 
• Review BMP plans prior to 

local permits 
• Updated inventories 
• Decreased minimum 

inspection frequencies 

Lack of BMPs, infill project 
Inadequate BMPs, new construction 
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March 12, 2007  Tentative Order No. R9-2007-0002 11 

Municipal Section (D.3.a) changes 
reflect program experiences 
• Retrofit Flood control 

structures 
• Optimize Sweeping 
• Remove trash and debris 

Impeded flows, lost riparian habitat Scour, trash, debris. Time to repair 

Stagnant, eutrophication, trash 
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March 12, 2007  Tentative Order No. R9-2007-0002 12 

The Commercial and Industrial 
sections (D.3.b) have been 
consolidated 

• Mobile businesses get special attention 
 

• Minimum inspection frequencies have 
been added 
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March 12, 2007  Tentative Order No. R9-2007-0002 13 

Few changes have been made to the 
Residential section (D.3.c) 

• Review legal authority in common-interest areas 
 

• Focus on impaired  
water bodies and  
environmentally- 
sensitive areas 
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March 12, 2007  Tentative Order No. R9-2007-0002 14 

The Watershed Management 
Program section (Sec. E) has been 
revised 
• Develop a watershed strategy by evaluating and 

selecting activities 
 

• Annual activities  
are required 
 

• Modeled after  
Aliso Creek 

Image from Orange County Watershed Program 
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March 12, 2007  Tentative Order No. R9-2007-0002 15 

Aliso Creek watershed enforcement 
is included in the Permit 

• Bacteria identification  
and remediation 
 

• Revised in 2005 
 

• Nine Aliso Creek  
municipalities 
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March 12, 2007  Tentative Order No. R9-2007-0002 16 

The Fiscal Analysis section (Sec. F) 
has important changes 

• Long-term funding strategy 
 

• Fiscal benefits of program 
 

• National Association of Flood and 
Stormwater Management Agencies  
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March 12, 2007  Tentative Order No. R9-2007-0002 17 

Program effectiveness assessments 
are management tools (Sec. G) 
• Set objectives for impaired waters and 

environmentally-sensitive areas 
 

• Copermittees develop  
procedures 
 

• CASQA guidance 
 

Image from CASQA 2006 annual report 
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March 12, 2007  Tentative Order No. R9-2007-0002 18 

The Monitoring requirements 
(Attachment E) have been modified 
in response to data 

• Based on model storm water program 
(Available at http://www.sccwrp.org/pubs/techrpt.htm) 

 
• More details for existing programs 
• New: High priority inland aquatic habitats 
• Aliso Creek investigation is incorporated 
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March 12, 2007  Tentative Order No. R9-2007-0002 19 

Receiving water monitoring (II.A) is 
based on watershed management 
areas 
• Mass loading stations 

 
• Urban stream bioassessment 

 
• Ambient coastal monitoring at ecologically-

sensitive areas 
 

• Coastal storm drains 
 

• High priority inland aquatic habitats 
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March 12, 2007  Tentative Order No. R9-2007-0002 20 

Urban runoff outfall monitoring (II.B) 
now includes wet weather flows 
• Previous MS4 outfall monitoring excluded 

wet weather flows 
• Storm water BMPs could not be assessed 
• Reduced dry weather frequency and 

laboratory analyses 
• Action levels must include USEPA criteria 
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March 12, 2007  Tentative Order No. R9-2007-0002 21 

The reporting schedule has been 
changed (Attachment D) 
• Program annual reports (September) will 

precede monitoring reports (April) 
• Annual monitoring plan must be submitted 

in September 
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March 12, 2007  Tentative Order No. R9-2007-0002 22 

The comment period is open 

• Written comments by April 4 for Board 
hearing on April 11, 2007 

• Oral comments may be made at the  
April 11 hearing 

• Expect the Board to close the comment 
period at its April 11 hearing 

• The Board will consider adoption at a 
subsequent hearing 
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March 12, 2007  Tentative Order No. R9-2007-0002 23 

More information is available 
• Our web page: 

http://www.waterboards.ca.gov/sandiego 
– Tentative Order, Fact Sheet, notices 
– Today’s handouts 

• County’s web page: 
http://www.ocwatersheds.com 
– Annual reports 
– Report of waste discharge 

• Our office: Call 858-467-2952 
– File reviews 
– General questions 

• See Fact Sheet references for general 
information 

0000589
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Legal Authority

Andre Monette, Cities of Aliso Viejo and Lake Forest

Citation to adequate legal authority for the State 
to issue certain provisions is not appropriately 
included in permit 

J. Haas – requested specific written comments 
be submitted for counsel review

Cost Analysis

Mike McCupero ???

Did the San Diego Regional Board (RB) 
perform a cost analysis relative to permit 
renewal?

J. Robertus – do not believe exceed federal 
requirements, cost for each city varies 
dependent upon a number of factors, many cost 
estimates incorporate pre-existing costs and 
other personnel, impossible for RB to separate 
which costs are relative to storm water 
program, RB does look at funding reports and 
is aware of concerns relative to funding 
sources, RB could require that cities meet WQ 
standards now but prefer more realistic model – 
outcome of BIA lawsuit, want 
watershed/regional solutions so that coastal city 
efforts are not negated by upstream uses

Public Involvement

Richard Gardener, Advocate

Would like GIS-based management as used in 
Los Angeles RB, public involvement throughout 
process is important but feel as if drifting away 
from this, variety of comments 

J. Robertus – public education is #1 BMP but 
typically cannot account for resources relative 
to behavior change, structural BMPs have high 
costs, alternately there are nonstructural BMPs 
to modify behavior, gave examples of smoking 
bans on beach and adopt-a-highway for trash 
cleanup, marketing for sustainable behavior, 
relying on MS4 permit to cut back on trash on 
beaches, public involvement is very important, 
hold public accountable for behavior, used 
Dana Point as example

ESA

Ziad Mazboudi, City of SJC

Requested clarification regarding draining 
directly to ESA, gave example in San Juan 
Creek

J. Haas – referred to permit language which 
offers guidance while allowing flexibility to 
permittees

Interagency Involvement

Ziad Mazboudi, City of SJC

Why does the permit not address other 
agencies such as Caltrans and universities that 
the cities do not have control over?

J. Haas – federal requirements for interagency 
cooperation, expected here as well, RB feels 
that the cities have the ability to set limits for 
contributions to system such as MOUs, use 
legal authority when available

Mary Jane Foley, MJF Consulting

Do not believe that there will be cooperation 
until Phase II permits have been issued, cities 
need to be empowered through regulation 

J. Robertus – gave example of regulating 
Mexico’s and Reservation’s discharges and 
discharges from fairgrounds, must strike a deal 
with dischargers, problems typically come down 
to access for BMP verification, agree that SB 
needs to start issuing Phase II permits but 
presents question about sophistication of these 
new programs, introduced possibility of numeric 
guidelines, suggest charging those folks that 
drain to MS4 – model after supplying water, 
sewer and air resources, open to hearing other 
language that might be helpful

Mary Lynn Coffee, Nossaman, Guthner

Fact sheet should cite legal authority for 
prohibiting upstream pollution by creating 
physical barriers from other agencies and cities

Watershed Approach

Larry McKenney, County

Approach should be specific for Orange 
County, stakeholders within the watershed 
should set priorities

Laura Eisehberg, Rancho Mission Viejo

Rancho Mission Viejo has been designed to 
employ site design on a watershed-scale, 
identifying high- and low-resource value areas; 
will this permit then be requiring employment of 
site design as detailed as each lot? J. Haas - discussed the definition of MEP

Workshop Comment Summary
March 12, 2007 - OC MS4 Permit Renewal
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Fiscal Analysis

Larry McKenney, County

The County is “very disappointed”, do not need 
another layer of regulation, have shown that the 
permittees have always come up with money 
when needed, permittees should be involved in 
determining what is needed to improve fiscal 
reporting, do not like that this seems geared to 
developing a dedicated funding source (should 
be a State initiative), discussed his involvement 
in long-term funding research, ultimately need 
regional treatment BMPs in order to find 
dedicated funding; will be requesting extended 
comment period at Board meeting

BMP Selection

Ken Rosenfield, City of Laguna Hills

Permit is too prescriptive relative to BMP 
selection, should have flexibility not to require 
specific BMPs if not applicable or would not 
meet desired outcome

Vaikko Allen, Contech Stormwater Solutions

What are minimum BMPs intended to 
accomplish for existing developments and what 
is difference between new and existing 
developments? 

J. Haas – what they are is up to permittees, 
must reduce pollutants to MEP, distinction 
between new development and existing is (1) 
planning and (2) SUSMPs

Vaikko Allen, Contech Stormwater Solutions

When is a site design BMP counted as 
treatment control BMP needing to be 
inventoried?  

J. Haas – site design may affect sizing of 
treatment control BMPs

Street Sweeping

Ken Rosenfield, City of Laguna Hills

Traffic volume infers deposition of 
hydrocarbons and their “subsequent pickup” by 
street sweepers is technically infeasible, 
instead street sweeping should be based on 
trash and debris collection, permit language 
should be changed to “permittees should be 
allowed to evaluate…”, what is intent of street 
sweeping – hydrocarbons? 

J. Haas – permit did not identify what pollutant 
is assumed by regulations, industry guidance 
seems focused on traffic volumes, will try to 
address

J. Robertus – street sweeping as a BMP has 
been a continued problem, there are a number 
of variables to measure effectiveness – i.e., 
receiving water quality, land use, traffic, hopper 
load analyses – want to avoid employment of 
street sweeping merely for sake of compliance, 
should be analyzed, think sweeping is a key 
BMP

BMP Verification

Will Holoman, City of Laguna Beach

Pg. 31 (e) – seems to put responsibility of BMP 
verification on municipality, would prefer to pass 
on to responsible party by self-certification or 
engineer stamp 

J. Haas – RB will not typically set how must be 
done, will be left to discretion of permittee 
pending verification as on pg. 32

Storm Water Management Plan (SWMP)

Grant Sharp, County
Sec D(2)(c)(2) – does SWMP include sediment 
and erosion control plan 

J. Haas – not intended to have cities review 
SWPPPs, flexibility to decide

Removal of Debris in a 'Timely Manner'

Grant Sharp, County

Sec D(3)(a) – removal of debris in a timely 
manner may be difficult, gave example of trash 
and debris boom

J. Haas – timeliness is somewhat flexible, need 
to remove trash from streams
J. Robertus – discussed need to clean streams 
based on experiences particularly before rainy 
season

In-stream Treatment Controls
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Mike McCupero ???

Are there certain conditions in which RB would 
reconsider allowing in-stream treatment 
controls? 

J. Robertus – receiving waters do not have 
beneficial use of assimilating pollutants, must 
reduce pollutants to MEP, regional treatment 
solutions should not allow pollutants to enter 
streams that have been included in MS4 
system which may have been dramatically 
hydromodified, RB is required to protect those 
waters of US, would reconsider for piped water 
such as SMURF in Santa Monica, only 5% of 
natural wetlands remain, MS4 systems exist in 
what used to be natural streambeds and would 
like to see daylighting for natural treatment

Laura Eisehberg, Rancho Mission Viejo

Waters of the US being used for in-stream 
treatment in new development and analysis 
done to rank resource value of streams and 
their use for treatment when filled as part of 404 
permits 

J. Haas – RB would probably allow in-stream 
treatment for those waterbodies that have 
received 401 permits allowing filling in waters of 
US

Hydromodification

Mark Grey, BIA od Southern California
What are overall strategies?  And, what is 
meant by on-site controls?

J. Haas – hydromod has been made more of in 
draft permit to better clarify what is necessary to 
control hydromodification, criteria is from SMC 
and SCCWRP, first step is to understand what 
condition is of downstream receiving waters 
and preserve if in good shape, if in poor shape 
should look for ways to improve, on-site 
controls depend on scale of project and 
appropriateness
J. Robertus – even small changes may have 
dramatic implications

Mary Lynn Coffee, Nossaman, Guthner

Hydromodification – inconsistency in permit 
dealing with limitation on infiltration (pg 22) and 
guidance for requiring controls for hydromod, 
need more flexibility for interim requirements for 
large projects, recommend SCCWRP tiered 
structure instead 

J. Haas – the guidance on pg 22 is intended for 
large, centralized infiltration systems, infiltration 
is also dependent on soil conditions

Regional Treatment

Mary Lynn Coffee, Nossaman, Guthner

Regional treatment systems such as used 
wetlands project implemented by IRWD used to 
improved WQ in MS4, seems consistent with 
desires 

J. Haas – intent is not to prohibit restoration of 
natural systems but do not want to see natural 
streams modified to become wetlands or other 
treatment that is not consistent with natural 
features of stream, however approve of 
daylighting of pipes to become these types of 
treatment systems, encourage language to help 
clarify

Monitoring Program

Nancy Palmer, City of Laguna Niguel

Pg 63 – physical screening and analytical data 
use for ID/IC investigation is very prescriptive 
and seems unrealistic, current program is pretty 
effective, request that this text is changed to 
“initiate” instead of “conduct” within 2 days 

J. Haas – agreed about intent of language and 
will look for opportunity to clarify

Clarification

Will Holoman, City of Laguna Beach

Pg. 25 (g) – do not understand language and 
asked for clarification, sounds like it captures all 
new development 

J. Haas – clarified, ESAs warrant special 
attention, treatment BMPs must be sized for 
treatment of “trigger”

Moy Yahya, City of Aliso Viejo
pg 4 – Aliso Creek 303(d) list does not seem 
accurate J. Haas – will doublecheck

Moy Yahya, City of Aliso Viejo Att D(1) – submittal on Sept 1?  
J. Haas – this report is meant to come in 
separately from annual report
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2566 Overland Avenue, Suite 670 
Los Angeles, California 90064 

PH 310.839.6040 
FAX 310.839.6041 

www.Geosyntec.com 

Memo ra nd um

Date: April 4, 2007 

To: Mark Grey, CICWQ 

From: Lisa Austin and Eric Strecker, Geosyntec Consultants 

Subject: Comments on Draft South Orange County MS4 Permit, Tentative Order No. R9-
2007-0002, NPDES No. CAS0108740

We have reviewed the Draft Orange County MS4 Permit (NPDES No. Tentative Order No. R9-
2007-0002), dated February 9, 2007.  We  understand that protection of receiving water quality 
and beneficial uses is the ultimate objective of the Tentative Order and support that objective.  In 
that light, we have identified and commented on the following technical issues, and have 
provided suggested alternative permit language: 

Page Comment         

Pg. 6 Finding C.8 discusses the relationship between the degree of imperviousness in a 
watershed and the degradation of the receiving water.  Finding C.8 states that 
significant declines in the biological integrity and physical habitat of streams and 
other receiving waters have been found to occur with as little as 3 – 10 percent 
imperviousness.  The studies to date that have related imperviousness to stream 
impacts occurred in watersheds that did not include stormwater mitigation 
facilities, or may have included flood control facilities or minimal treatment 
control BMPs that were not designed to current standards.  Therefore, the finding 
would be more accurately stated to say that significant declines in the biological 
integrity and physical habitat of streams and other receiving waters have been 
found to occur with as little as 3 – 10 percent of uncontrolled imperviousness. 

The effect of imperviousness on hydromodification impacts is more complicated 
than a simple correlation with imperviousness.  The limited hydromodification 
impact research to date has focused on empirical evidence of channel failures in 
relationship to directly connected impervious area (DCIA) or total impervious 
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area1.  However, more recent research has established the importance of size of 
watershed; watershed soils; large scale watershed impacts such as grazing, fires, 
and agriculture; channel slope and bed/bank composition; vegetation types and 
conditions; sediment supply impacts of reservoirs or faults; and climatic and 
precipitation patterns (SCCWRP 2005a, Balance Hydrologics, 2005).   

Booth et al. (1997) reported finding a correlation between loss of channel stability 
and increases in DCIA.  In Washington State, streams were found to display the 
onset of degradation when the DCIA increased to ten percent or more, and a 
lower imperviousness of five percent was found to cause significant degradation 
in sensitive watersheds (Booth 1997).  The Center for Watershed Protection 
(Schuler and Holland, 2000) described the impacts of urbanization on stream 
channels and established thresholds based on total imperviousness within the 
tributary drainage area.  It states “a threshold for urban stream stability exists at 
about 10 percent imperviousness.”  It further states that a “sharp threshold in 
habitat quality exists at approximately 10 percent to 15 percent imperviousness.”  
These studies, however, addressed changes in very different climatic regions than 
Southern California (e.g. the Pacific Northwest and the Mid-Atlantic areas). 

Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP, 
2005b).  Management strategies should account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 
The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, vegetation types, and soil types and compaction levels; development 
impervious area and connectedness; longitudinal slope of the river; channel 
geometry; and local boundary materials, such as bed and bank material properties 
and bank vegetation characteristics. For instance, the nature of terrains within a 
watershed is an important factor.  Development that occurs on clayey soils will 

1 Impervious area that drains directly to a storm drain system and then to the receiving water is considered “directly 
connected,” whereas impervious area that drains through vegetation prior to surface waters or to infiltration 
facilities is considered “disconnected.” 
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not alter uncontrolled runoff rates as much as development that occurs in areas 
with sandy soils.  Sandy soils have considerable capacity to infiltrate stormwater 
and therefore development located within sandy terrains combined with hardened 
conveyances may significantly alter runoff conditions compared with natural 
conditions.

In summary, while the research on impervious cover and stream quality is 
compelling, it is doubtful whether is can serve as the sole foundation for legally 
defensible regulatory actions at this time.  Key reasons include: 1) the research 
has not been standardized, so different investigators have used different methods 
to define and measure/estimate imperviousness; 2) the relative measure of 
watershed imperviousness that could cause stream instability depends on many 
factors, including watershed area, land cover, vegetative cover/condition, 
topography, and soil type and compaction level; historical land uses such as 
farming or ranching that have changed watershed conditions; recent fires; 
development impervious area and connectedness; longitudinal slope of the river; 
channel geometry; and local boundary materials, such as bed and bank material 
properties and vegetation characteristics; 3) most of the studies have been 
confined to a few ecoregions and few studies have been conducted in Southern 
California; 4) researchers have employed a wide number of techniques to measure 
stream quality characteristics that are not always comparable to each other; and 5) 
none of the studies has yet examined the effect of widespread application of 
effective stormwater treatment, LID controls, and/or hydromodification control 
practices on impervious cover/stream quality relationships. 

Pg. 6 Finding C.9 states: “Urban development creates new pollution sources as human 
population density increases and brings with it proportionately higher levels of 
car emissions, car maintenance wastes, municipal sewage, pesticides, …  As a 
result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff.”  This conclusion does not reflect 
the complex relationship between urban development land uses and pollutant 
loads and concentrations, or the effect that treatment control has on the quality of 
urban runoff.  Nor does it take into account conversion of agricultural lands to 
urban land uses that, for many pollutants (e.g., nutrients) will reduce pollutant 
concentrations in runoff.  Whether runoff from urban areas contains significantly 
greater pollutant loads than runoff from the same areas in the pre-development 
condition depends on pre-development land use and the type of pollutant.   
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The Los Angeles County Department of Public Works monitored pollutant 
concentrations from eight land use stations from 1995 through 2001 (LACDPW, 
2000; LACDPW, 2001).  The Ventura County Watershed Protection District 
monitored a station that collected drainage from the Oxnard Agricultural Plain, 
which is comprised almost entirely of agricultural land (primarily row crops), 
from 1997 through 2003 (VCFCD, 1997 - 2003).  These monitoring data 
represent untreated urban and agricultural runoff quality.  A statistical analysis of 
these data is provided in Table 1 below.

This analysis shows that stormwater runoff from open space had higher average 
total suspended solids, nitrate, and chloride concentrations than the runoff from 
some or all of the urban land uses.  The agricultural runoff had higher 
concentrations of pollutants than runoff from all of the urban land uses, except for 
dissolved copper concentrations in runoff from the transportation land use area.  
Runoff treatment could further reduce pollutant concentrations in post-
development runoff.  Thus, pollutant concentrations in post-development runoff 
may have lower concentrations of pollutants than pre-development runoff, 
depending on the pre-development land use.  For some pollutants, even though 
urban runoff concentrations may be lower, the pollutant loading may be higher 
due to increases in runoff volume.  Lakes and estuaries would be more sensitive 
to load increases, while streams are generally more sensitive to concentration 
increases.  Finding C.9 should consider the available technical data. 
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Pg. 8 The Technical Report discussion of Finding D.1.e. cites several studies 
conducted in the last few years that have measured the effectiveness of urban 
runoff treatment BMPs in Southern Orange County.  The report states that the 
results of these studies “demonstrate that treatment at MS4 outfalls for pollutants 
that have already been discharged into the MS4 is generally unlikely to reduce 
pollutant concentrations to levels that would support water quality objectives.”  
These studies primarily focused on dry weather flow treatment systems and wet 
weather hydrodynamic devices, which would not be expected to be effective on a 
number of pollutants.  These studies did not investigate many of the types of 
treatment control BMPs that are likely to be implemented in Southern Orange 
County, such as dry extended detention basins, wetponds, vegetated swales, filter 
strips, and bioretention systems.  A summary of the performance data for these 
types of treatment control BMPs generally implemented for new development in 
South Orange County, provided in Table 2 below, shows that unlike the BMPs 
studied in the dry weather flow reports cited, these BMPs are likely to support 
water quality objectives in the receiving water.  Finding D.1.e. should be based 
upon a more comprehensive look at treatment control BMP effectiveness, rather 
then using selected studies. 

Pg. 9 Finding D.2.b states that end-of-pipe BMPs are: 1) typically ineffective during 
significant storm events, 2) often incapable of capturing and treating the wide 
range of pollutants that can be generated on a sub-watershed scale, 3) more 
effective when used as polishing BMPs, 4) do not protect the quality or beneficial 
uses of receiving waters between the pollutant source and the BMP, and 5) do not 
aid in the effort to educate the public regarding sources of pollution and their 
prevention.

When the entire range of treatment control BMPs is considered, the statements in 
this finding are unsupported.  Treatment control BMPs that are selected to address 
the pollutants of concern for a project, sized to collect and treat the water quality 
design storm, are installed correctly, and are adequately maintained can be 
effective at removing pollutants to below the water quality objectives (see Table 2 
below).
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End-of-pipe or shared treatment control BMPs provided at a sub-watershed scale 
provide many benefits as compared to only relying on smaller, distributed 
treatment control BMPs.  Regional facilities can facilitate maintenance, 
incorporate multiple benefits such as irrigation water supply and recreational 
opportunities, and provide opportunities for public education.  They also can be 
used to treat existing development areas along with new development if projects 
are encouraged to do so.  Regional systems constructed as a part of a development 
project that provide retrofit treatment of existing development provide a cost-
effective approach for addressing runoff from existing development areas. 

End-of-pipe, shared treatment BMPs at a sub-watershed scale can be effective at 
capturing and treating pollutants.  For example, the Natural Treatment System 
(NTS) Master Plan, comprised of a network of constructed wetlands, was 
evaluated for treatment effectiveness of dry weather base flows and runoff from 
smaller more frequent storms in the Upper Newport Bay watershed (Strecker, et 
al, 2003; www.naturaltreatmentsystem.org) in Orange County. The goal of the 
“regional retrofit” wetland network is to serve as an integral component in a 
watershed-wide water quality control strategy, supplementing onsite BMPs to 
enhance compliance with water quality standards and pollutant loading limits 
(TMDLs) for many pollutants of concern, including sediments, nutrients, 
pathogen indicators, pesticides, toxic organics, heavy metals, and selenium. The 
NTS Plan was assessed with planning-level water quality models that accounted 
for the integrated effects of the 44 planned NTS facilities. The NTS Plan was 
estimated to achieve total nitrogen (TN) TMDL for base flows, and in-stream TN 
concentrations would be reduced below current standards at most locations. Total 
phosphorous TMDL targets would be met in all but the wettest years. The fecal 
coliform TMDL would be met during the dry season, but not all wet season base 
flow conditions, and not under storm conditions. The NTS Plan was not designed 
to completely meet the sediment TMDL, as much of the sediment sources are in-
stream, but would capture on average about 1,900 tons/yr (1,724,000 kg/yr) of 
sediment from urban areas. The wetlands were estimated to remove 11 percent of 
the total copper and lead, and 18 percent of the total zinc in storm runoff from the 
entire, mostly built-out watershed.  

The San Joaquin Marsh, a NTS System wetland located at the bottom of the San 
Diego Creek Watershed is another example of a regional treatment BMP that is 
helping to remove pollutants of concern from runoff from existing development 
on a watershed-scale and also provides significant opportunities for public 
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education.  The San Joaquin Marsh is a 202-acre facility, consisting mostly of a 
series of lakes, permanent wetlands, and riparian habitat areas.  It is a managed 
system.  Surface water flows from San Diego Creek are diverted through the 
Marsh, where flows remain for about two weeks and are then returned to the 
Creek.  Monitoring data indicates removal of about 200 lbs/day or nitrate during 
dry weather, substantially improving water quality in Upper Newport Bay 
(BonTerra Consulting, 2004). 

The NTS Plan provides a cost-effective alternative to routing dry-weather flows 
to the sanitary treatment system or to expensive dry weather flow treatment 
plants.  This type of system also provides for retrofit of existing, but partially 
modified (semi-natural/semi-improved) channels, as well as flood control 
facilities, in a manner that restores some natural water quality and biological 
function and value to the watershed.  Finally, the NTS program includes an 
agency (the Irvine Ranch Water District) that will provide maintenance of the 
facilities in perpetuity.  As a result, the NTS restores some natural treatment of 
stormwater runoff from existing development.  Although site design and source 
control BMPs are very important, regional end-of-pipe treatment control facilities 
can also be used to effectively support water quality objectives in receiving 
waters.

Finding D.2.b should be amended to reflect the above considerations. 

Pgs. 9 & 26 Finding D.2.c states that Low Impact Design (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of 
urban runoff discharges from development projects on receiving waters.  Section
D.1.d(4) requires each Priority Development Project to implement site design 
BMPs and lists required site design techniques for all projects.  These proposed 
site design BMP requirements do not provide for projects that have addressed site 
design at a sub-watershed and/or watershed scale as part of a larger plan of 
development.  From the perspective of geomorphologically-based watershed 
planning principles, in many instances, applying the proposed BMP site 
requirements at a project level may lead to poor project design compared to 
applying these requirements at a broader sub-watershed and watershed level of 
analysis.

The imposition of standardized site design BMP for all projects, without 
consideration of project scale or geographic location, is particularly contrary to 
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smart growth concepts.  Smart growth is best described as a set of 10 principles 
(U.S. EPA, 2005): 

1. Create a range of housing opportunities and choices. 

2. Create walkable neighborhoods. 

3. Encourage community and stakeholder collaboration. 

4. Foster distinctive, attractive places with a strong sense of place. 

5. Make development decisions predictable, fair, and cost effective. 

6. Mix land use. 

7. Preserve open space, farmland, natural beauty, and critical environmental 
areas.

8. Provide a variety of transportation choices. 

9. Strengthen and direct development toward existing communities. 

10. Take advantage of compact building design. 

As discussed in the EPA document (page 23), requirements for conventional and 
site design BMPs should be related to the development context.  Some approaches 
will work in most settings (at different levels of implementation), while others 
pose challenges in existing urban areas and in the development of new town 
centers or other compact districts that are constructed in greenfield projects.  The 
imposition of a standardized site design BMPs without consideration of other 
watershed factors and land use considerations could lead to more “sprawl” as 
projects will require more land to meet the requirement.  In the case of urban 
infill, redevelopment, and dense districts in new development projects as 
identified in the smart growth principles, the use of LID techniques may be 
difficult at the individual project or lot level because sufficient space on a 
particular lot may not be available for devotion to permeable area for irrigation.  
However, these types of projects could be considered a LID practice (clustering 
development and/or locating it per smart growth principles) if examined at the 
watershed scale.  Another consideration is that when a new project can also 
provide treatment for existing development runoff in a larger regional treatment 
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system along with runoff from the new project (i.e., provide retrofit of existing 
development), requiring that LID must be employed instead of providing regional 
treatment could reduce the opportunities and resources for retrofit treatment. 

The use of some LID techniques in Brownfield (contaminated sites) situations can 
be problematic and should be considered in how these techniques are being 
mandated. 

 Site design BMP requirements should not be mandated for projects desiring to 
reuse stormwater for irrigation (integrated water resource management).  In the 
case of reuse, site design techniques would reduce the volume of runoff that could 
be stored and reused.

Pg. 10 The Technical Report discussion of Finding D.3.b. cites a 1992 USEPA guidance 
document that provides: “the municipality must demonstrate that it has adequate 
legal authority to control the contribution of pollutant in stormwater…control in 
this context, means not only to require disclosure of information, but also to limit, 
discourage or terminate a stormwater discharge to the MS4.”    Technical Report 
page 53.  It may not be feasible to safely terminate an existing stormwater 
discharge into the MS4 in many circumstances.  Presumably, the only alternative 
discharge location for an existing stormwater discharge would be onsite 
infiltration, as stormwater discharge to the sanitary sewer (as opposed to 
discharge of dry weather flows or process wastewater) is not an acceptable 
alternative due to a number of practical and NPDES permit issues.  Opportunities 
to implement such a solution would be limited and could potentially cause 
flooding, geotechnical, and/or public safety hazards.  Also, if the stormwater 
discharge from a site is contaminated to the extent that termination of the 
discharge to the MS4 is considered, then infiltration of this discharge to 
groundwater is unlikely to be a better alternative.  Development and 
implementation of BMPs to control the pollutants in the stormwater discharge is a 
practicable requirement.  The Technical Report should be revised to state that the 
Regional Board does not consider the termination of an existing stormwater 
discharge into the MS4 to constitute MEP in most circumstances. 

Pg. 22 Section D.1.c(6) includes requirements for infiltration and groundwater 
protection.  Infiltration will be an important implementation method for 
hydromodification control, so it is important that these provisions be protective of 
groundwater quality but not so overly conservative as to impede the use of 
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infiltration.  Provided below are comments on the requirements in this section of 
the tentative order. 

(b) Dry weather flows.  Infiltration of pretreated dry weather flows is an 
important management method to prevent dry weather flow impacts to receiving 
waters.  As this subsection is written in the Tentative Order, it is difficult to 
interpret the term “dry weather flows containing significant pollutant loads.”  A 
suggested alternative is to eliminate this subsection, and to incorporate dry 
weather flows into subsection a, such that suggest language for subsection a is: 

(a)  Urban runoff, including dry weather and stormwater flows, must undergo 
pretreatment such as sedimentation or filtration prior to infiltration to remove 
pollutants of concern to groundwater and to remove suspended solids that may 
cause the infiltration facility to fail. 

(e) Depth to groundwater.  Most BMP design documents recommend or require a 
minimum depth to groundwater of 3 feet or more.  This criterion is a based on the 
hydraulic consideration of groundwater mounding, as well as the treatment 
consideration of soil filtration.  If the native soil has low organic matter or CEC or 
if there is fractured bedrock, a minimum depth to groundwater of 10 feet is 
appropriate and additional pretreatment should be required as is stated in the 
Tentative Order.  However, if the soils have a high adsorptive capacity, as 
required by subsection (f) of this provision, a minimum depth of 3 feet should be 
adequate to be protective of groundwater quality.

Also, infiltration of treated runoff for hydromodification control purposes should 
be allowed with a minimum of 3 feet of separation to groundwater.  In this case, 
infiltration relies on the use of highly draining soils and the concern is strictly 
related to the hydraulic considerations of mounding versus relying on the soil 
properties to provide runoff treatment. 

Suggested language for subsection (e) is: 

(e) The vertical distance from the base of any infiltration treatment control BMP 
to the seasonal high groundwater mark must be at least 10 feet, except as 
provided in this subsection.  Where groundwater basins do not support 
beneficial uses, this vertical distance criteria may be reduced, provided 
groundwater quality is maintained.  If infiltration soils have a high adsorptive 
capacity, as required by subsection (f) of this provision, a minimum depth of 
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at least three feet is allowed.  Additionally, infiltration of runoff that is treated, 
prior to infiltration, in a treatment control BMP that addresses the pollutants 
of concern in groundwater and is implemented in accordance with Section 
D.1.d(6) of this permit is allowed with a minimum of 3 feet of separation to 
groundwater.

(f) Soil specifications.  The soil specifications in this subsection are applicable to 
the use of infiltration for runoff treatment, but not the use of infiltration for 
hydromodification control.  These soils specifications will limit infiltration rates, 
and therefore are not amenable to infiltration used for hydromodification control.  
Coarse soils that allow for rapid infiltration should be allowed for infiltration of 
fully treated runoff as indicated in the comment for subsection (e) above. 

Suggested alternative language would be to add the following at the end of 
subsection (f): 

Infiltration of treated urban runoff is allowed for hydromodification purposes in 
other soils as set forth in subsection (e) above.

(g) High threat to water quality land uses.  Areas of mixed land uses that include 
the land uses listed in this subsection should be allowed to use infiltration for 
treatment control and/or hydromodification control.  Suggested alternative 
language would be to add the following at the end of subsection (g): 

Areas of mixed land uses that include a low percentage of high threat to water 
quality land uses and activities may use infiltration treatment control BMPs, 
provided sufficient pre-treatment is provided.  Also, runoff from these areas that 
is treated, prior to infiltration, in a treatment control BMP that addresses the 
pollutants of concern in groundwater and is implemented in accordance with 
Section D.1.d(6) of this permit may be infiltrated for hydromodification control 
purposes.

 (h) Separation from water supply wells.  Water supply wells used for 
agricultural consumption should not be included in the 100 feet separation 
requirement.  The language at the end of subsection (h) should be edited to state: 

(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 
horizontally from any water supply wells used for domestic consumption.
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Pg 25 Section D.1.d(2)(g) includes a trigger for priority development projects to include 
those located within or directly adjacent to or discharging directly to an ESA that 
increase the area of imperviousness on a proposed project site to 10 percent or 
more of its naturally occurring condition.  This trigger is presumably based on the 
existing literature that correlates watershed imperviousness with the biological 
integrity and physical habitat of streams and other receiving waters.  Use of this 
10 percent value is premature as it has not been developed for local watersheds, 
nor considers the impact avoidance effects of BMPs.  Also, the proposed trigger 
also does not consider spatial scale on which the project occurs.  As the 
correlation between watershed imperviousness and receiving water impact is 
based on a watershed scale, the trigger should be tied to the increase in 
imperviousness in the project’s watershed, not project site imperviousness.  As is, 
this requirement would encourage sprawl. 

Pg. 34 The following comments are all related to Section D.1.h, requirements for 
hydromodification and downstream erosion. 

Section D.1.h(1)  The onsite hydromodification control waiver included in 
D.1.h(3)(c) should excuse a project from further compliance with the 
requirements in D.1.h(2) and (3)(a) and (3)(b).  Therefore, D.1.h(3)(c) would be 
better located as D.1.h(1)(b), after the existing first paragraph as D.1.h(1)(a).  See 
further the comment on D.1.h(3)(c) below. 

Section D.1.h (3)(c). The proposed waiver thresholds (an increase of less than 
5% total impervious cover on a new development site and at least a 30% decrease 
in total impervious cover in a redevelopment project) seem arbitrary and are not 
based on the current knowledge of hydromodification impacts.   

There is much discussion about the reliability of imperviousness as a “predictor” 
of potential impacts from new development.  In fact, the effects of imperviousness 
on hydromodification impacts is much more complicated than a simple 
correlation with imperviousness.  The limited hydromodification impact research 
to date has focused on empirical evidence of channel failures in relationship to 
directly connected impervious area (DCIA) or total impervious area.  However, 
the more recent research has established that channel failures correlate, though 
loosely, more directly with DCIA.  Therefore, waiver conditions tied to total 
impervious area do not reflect the most current available scientific information. 
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 Further, more recent research has established that, in addition to the amount of 
DCIA present, the size of the watershed, channel slope and materials, vegetation 
types, and climatic and precipitation patterns are critical to accurately predicting 
receiving water response to DCIA (SCCWRP 2005a) (see discussion above).     

Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP 
2005b).  Management strategies need to account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 

The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, and soil type; development impervious area and connectedness; 
longitudinal slope of the river; channel geometry; and local boundary materials, 
such as bed and bank material properties and vegetation characteristics.     

The first part of the waiver, as written, also does not account for the existing 
imperviousness in the project’s watershed, nor the potential cumulative 
imperviousness of non-priority projects that could occur within the subject 
watershed.

In summary, it is important to not prejudge these thresholds without proper 
consideration of local watershed and channel stability factors.  Instead, the 
Tentative Order should allow the SMC study and Copermittee hydromodification 
control planning process to occur, so as to develop appropriate thresholds based 
on best available science and localized watershed conditions.

Section D.1.h(1)  should be revised as follows.  Section D.1.h(3)(c) should then 
be deleted. 

(1) Assessment of Downstream Erosion 

(a) Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects. Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
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slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains. 

(b) Onsite hydromodification control waivers: Copermittees may develop a 
strategy for waiving hydromodification requirements for onsite 
hydromodification controls (not site design BMPs) in situations where 
assessments of downstream channel conditions and proposed discharge 
hydrology clearly indicate that adverse hydromodification effects to present 
and future beneficial uses are unlikely.  The waivers must be based on the 
following determinations:

(i) Watershed-specific waivers: Waivers may be implemented for new 
development and redevelopment projects within a watershed where a 
watershed management plan or study has been prepared that establishes 
thresholds for project waiver based on watershed-specific factors.  The 
watershed plan or study shall establish when potential for substantial 
hydromodification impacts is not present based on appropriate 
assessment and evaluation of relevant factors, including: runoff 
characteristics, soils conditions, watershed conditions, channel 
conditions, and proposed levels of development within the watershed.
The plan or study may also indicated systems where, due to current 
hydromodification impacts, the best course of action is to address 
hydromodification with in-stream restoration techniques.

 (ii) Redevelopment project waivers: Waivers may be implemented where 
redevelopment projects do not increase the potential for 
hydromodification impacts over the existing site conditions, by both no 
increase in impervious area and no decrease in the infiltration capacity 
of pervious areas.

(iii) Degraded stream channel condition: Waivers may be implemented in 
situations where receiving waters are severely degraded (highly unstable 
due to irrevocable changes to its form); the receiving system is concrete-
lined or significantly hardened (e.g., with rip-rap, sackcrete, etc.) 
downstream to their outfall in bays or the ocean; or the project would 
discharge into underground storm drains discharging directly to bays or 
the ocean.
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(iv) Modified channel conditions: Conditional waivers for onsite controls 
may be implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form).  In 
this situation, conditional waivers shall include requirements for in-
stream measures designed to improve the beneficial uses adversely 
affected by hydromodification. The measures must be implemented 
within the same watershed as the Priority Development Project.

(c) The requirements in sections D.1.h(2) and (3) below do not apply to Priority 
Development Projects that meet the waiver requirements in subsection (b) 
above.

Section D.1.h (5) Hydromodification Criteria Interim Requirements for Large 
Projects requires that all Priority Development Projects larger than 20 acres 
implement specific hydrologic control measures to address hydromodification 
impacts.  This requirement should not apply to Priority Development Projects 
where the project discharges stormwater runoff into creeks or storm drains where 
the potential for erosion, or other impacts to beneficial uses, is minimal or 
nonexistent. Such situations may include discharges into creeks that are concrete-
lined or significantly hardened (e.g., with rip-rap, sackrete, etc.), storm drains 
discharging directly to the ocean, lake, or other waterbody that is not susceptible 
to erosion, and construction of infill projects in highly developed watersheds 
where the potential for single-project and/or cumulative impacts is minimal.  This 
condition should also not apply to redevelopment projects that do not increase 
impervious surfaces, or that reduce impervious surfaces, as these projects would 
not cause new hydrologic impacts.  Having the last few projects being developed 
employ significant hydromodification controls in watershed where channel 
degradation is already occurring would not solve the existing hydromodification 
problem.  There should be an allowance for the use of geomorphically-referenced 
stream stabilization techniques and/or larger regional hydromodification control 
where possible in these cases. 

Section D.1.h (5)(a)(ii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (ii) requires disconnecting impervious areas from the 
drainage network and adjacent impervious areas.  This requirement is redundant 
of the requirement in subsection (i), and should not be required if the impervious 
area is being directly connected to a downstream regional hydromodification 
control facility prior to discharge to a sensitive receiving water.
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Subsection (i) should be revised to read as follows: 

(i) On-site or off-site storm water reuse, evapotranspiration, and/or infiltration 
for small precipitation events, based on limitations imposed by soil conditions 
and groundwater contamination potential, prior to discharge to the receiving 
water;

Subsection (ii) should be deleted. 

Section D.1.h (5)(a)(iii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (iii) provides for a hydrograph matching interim 
hydromodification control criterion.  Palhegyi et al (2005) compared three flow 
control criteria in terms of effectiveness at controlling potential channel erosion: 
peak flow controls, hydrograph matching, and flow duration matching.  While 
hydrograph matching was found to be far more effective than peak flow control, 
the analysis indicated an unacceptably high risk of future instability with 
hydrograph matching. Study results showed that hydrograph matching based on 
the 2-year discrete event resulted in a 100% probability of channel instability, 
based on field observations at over 45 study sites across 3 sub-watersheds in the 
Santa Clara Valley (SCVURPPP, 2005).  Even matching the hydrograph of the 
50-year discrete event corresponded to an approximately 70% probability of 
instability.  Flow duration control, which maintains the continuous distribution of 
pre-development sediment transporting flows, was the only flow control method 
that was sufficiently protective.

A suggested flow duration control-based interim hydromodification criteria to 
replace the proposed Interim Hydromodification Criteria in subsection (iii) is as 
follows: 

(iii) Control runoff by matching the pre-development flows and durations for the 
continuous range of return periods from 10 percent of the two year to the 10-
year, based on long-term rainfall records.  Within this range, the post-project 
flow duration curve shall not deviate above the pre-project flow duration 
curve flows by more than 10 percent, and shall not deviate above the pre-
project flow duration curve flows over more than 10 percent of the length of 
the curve.  A site specific critical flow may substitute for the lower return 
period (10 percent of the two year) if available.
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Revise subsection (iv) to read as follows: 

(iv) Establish buffer zones and setbacks for channel movement where appropriate 
based on the resource value of the drainage and consistent with watershed and 
subwatershed planning.  Consider various alternatives where in-stream 
controls are necessary.  Where in-stream controls are necessary, use 
geomorphically-referenced channel design techniques for channels that are 
substantially natural in the existing condition.

To assist in the implementation of the interim hydromodification control 
requirement for large projects, a local implementation tool based on flow duration 
control in the form of nomographs relating percent impervious area and soil type 
(infiltration rates) to BMP volume and land area requirements could be to 
developed within a 6 month to one year timeframe.  The nomographs would be 
derived from continuous simulation modeling, using Southern Orange County-
specific rain gauge records and local soil types.  Ideally, the model would be 
calibrated using local, undeveloped and gauged watershed data.  Each large 
development project, and/or the Copermittee, would be required to assess 
appropriate hydromodification standards and controls via the following protocol, 
as recommended by available literature:  first conduct an assessment of the 
physical sensitivity of the downstream system. Then, if needed based on 
downstream sensitivity and ability to effect change in the watershed, implement 
hydrological source control BMPs and size hydromodification controls using the 
nomograph tool based on the percent imperviousness of the proposed project.  
Finally, require the project proponent to provide the indicated storage and 
infiltration volume and area, either in the form of a single basin or in smaller units 
distributed throughout the project.

Pg. 41 Section D.2.d(1)(c) Designate enhanced BMPS for 303(d) impairments and 
ESAs.  It is unclear what constitutes “enhanced measures” for construction site 
BMPs.  It should be clarified that “enhanced measures” are not exclusively 
“Advanced Sediment Treatment”.  The following discussion provides some 
proactive erosion and sediment control requirements for consideration by the 
regional board.

The stormwater provisions of the Clean Water Act require the implementation of 
BMPs to control and abate the discharge of pollutants in stormwater discharges 
from construction sites utilizing the best available technology economically 
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achievable (BAT) and best conventional pollutant control technology (BCT).  In 
order to achieve this goal with respect to the discharge of sediment from 
construction sites, the following five major objectives should be accomplished at 
every construction site: 

To minimize exposed areas and provide erosion control practices on disturbed 
areas during the rainy season;

To provide properly designed drainage facilities to control concentrated 
flows;

To provide sediment control practices around the perimeter of the 
construction site and at all internal inlets to the storm drain system during the 
rainy season;

To reduce the tracking of sediment off site all year; and

To reduce wind erosion all year.

However, stating these objectives alone in a permit does not provide the desired 
degree of specificity and guidance for the designer and contractor to decide when 
and what types of erosion and sediment control practices are needed, and how 
much erosion and sediment control is enough.  Adding language with more 
specific design criteria applicable to all sites is suggested below.  In addition, 
suggestions for “Enhanced Measures” for high risk sites (e.g., those that drain 
directly to water bodies that are 303(d)-listed for sediment constituents or that 
drain to other water quality sensitive areas as determined by the local jurisdiction) 
are provided below. 

1. Require that erosion control practices be provided on disturbed areas during 
the rainy season.  In order to address the timing of implementation of these 
measures, the permit should specify that all disturbed areas that will not be re-
disturbed for a certain length of time (e.g., 20 days) shall be provided with 
erosion control measures within a certain length of time (e.g., 10 days) from 
last disturbance.  The erosion control practices should achieve and maintain a 
specified minimum soil coverage (e.g., 90 percent of the soil being treated 
shall be covered) until the permanent vegetation or other permanent 
stabilization provides the intended long-term erosion control function at the 
site.  In addition, more guidance should be provided through the California 
BMP Handbooks or other appropriate mechanism to for minimum erosion and 
sediment controls based on slope, season, and anticipated duration of 
inactivity.  Dry season requirements should be based predominately on wind 
erosion control requirements, below.  
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Enhanced practices to consider for high risk sites include increased BMP 
inspection and maintenance requirements for high risk sites (e.g., requiring 
inspection by the SWPPP preparer/engineer or third party inspector at the 
time of BMP installation and at specified frequencies during the wet and dry 
seasons, limitations (but not necessarily prohibitions) on wet weather grading, 
and limiting the area of disturbance to the area that can be effectively 
controlled during wet weather.

2. Require that on-site drainage facilities for carrying concentrated flows be 
designed to control erosion, to return flows to their natural drainage courses, 
and to prevent damage to downstream properties.

3. Require that sediment control practices be provided around the down 
gradient perimeter of the construction site and at all internal inlets to the storm 
drain system during the rainy season.  These sediment control measures may 
include filtration devices (such as silt fences, straw bale barriers, and inlet 
filters) and/or settling devices (such as sediment traps or basins).  Filtration 
devices that are designed for sheet flow shall be installed and maintained 
properly in order to perform effectively.  Sediment traps or basins shall be 
designed and maintained in accordance with requirements of the California 
General Construction Permit.

Enhanced practices to consider for high risk sites include enhanced sediment 
basin controls such as the addition of baffles or other controls required to 
meet water quality objectives on a site-specific basis.  Enhanced sediment 
basin controls should target portions of the site that cannot be effectively 
controlled by standard proactive erosion and sediment controls described 
above and not necessarily required throughout a site.

4. Require that practices be implemented and maintained to reduce the tracking 
of sediment off site at all times.  This may be accomplished by stabilized 
construction entrances, wheel wash facilities, or other appropriate and 
effective measures designed in accordance with the most current CA BMP 
Handbooks; and

5. Require that practices be implemented and maintained to reduce wind 
erosion at all times.  This may be accomplished by limiting the area of 
disturbance, applying dust control measures, and stabilizing disturbed areas in 

0000798



Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 22 

a timely manner, and should be designed in accordance with the most current 
CA BMP Handbooks.

The standard principles of proactive and effective construction site erosion and 
sediment control identified above are consistent with the current erosion and 
sediment control manuals.  However, these principles are not necessarily 
implemented appropriately at all construction sites due to a lack of permit 
specificity and design guidance.  Additionally, these requirements would be 
relatively easy for a designer to specify, a contractor to implement, and a resident 
engineer, site superintendent, or site inspector to evaluate and enforce in the field. 

Pg. 41 Section D.2.d(1)(c)(i). This subsection requires the use of “Advanced Sediment 
Treatment” for construction sites that are determined by the Copermittee to be an 
exceptional threat to water quality.  The report by the State Water Resource 
Control Board’s Stormwater Panel on Numeric Limits (SWRCB, 2007) included 
the following “reservations and concerns” on Advanced Sediment Treatment 
(called Active Treatment Systems in the Report): 

1. The active treatment systems have generally been employed on sites five acres 
or larger. While the systems are technically feasible for sites of any size, 
including sites or drainages as small as an acre or less, the cost may be 
prohibitive.  The cost-effectiveness of active treatment systems is greatly 
enhanced for large drainage areas, at which construction occurs for an 
extended period of time, over one or more wet season.  There is also a more 
“passive” active system that is employed in New Zealand that uses captured 
rainfall to release the chemical into flows entering a detention system that 
requires less instrumentation and flow measurement infrastructure.   Even 
more passive systems such as the use of polymer logs and filter bags are 
currently under development for small sites.  Regardless, the Panel 
recommends that the Board give particular attention to improving the 
application of cost-effective source controls to small construction sites. 

2. In considering widespread use of active treatment systems, full consideration 
must be given to whether issues related to toxicity or other environmental 
effects of the use of chemicals has been fully answered.  Consideration should 
be given to longer-term effects of chemical use, including operational and 
equipment failures or other accidental excess releases. 

3. Active treatment systems could result in turbidity and TSS levels well below 
natural levels, which can also be a problem for receiving waters.  One of the 
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causes of stream degradation impacts is the elimination of sediment producing 
areas in a watershed.  Releasing runoff with virtually no sediment load can 
increase channel downcutting or bank erosion 

These concerns and recommendations should be considered by the Board prior to 
requiring the use of active treatment systems.  
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Stormwater Monitoring Program: 2000/01 Monitoring Status Report 

Ventura County Flood Control Department (VCFCD) October, 2002.  Ventura Countywide 
Stormwater Monitoring Program: Annual Report for Permit Year 2, Reporting Year 8. 

Ventura County Flood Control Department (VCFCD) October, 2003.  Ventura Countywide 
Stormwater Monitoring Program: Annual Report for Permit Year 3, Reporting Year 9.
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CCoonnssttrruuccttiioonn IInndduussttrryy CCooaalliittiioonn oonn WWaatteerr QQuuaalliittyy
April 4, 2007 

Jeremy Haas 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

RE:  Tentative Order No. R9-2007-0002 (NPDES Permit No. CAS0108740) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of 
Orange County, and the Orange County Flood Control District within the San Diego Region 

On behalf of the more than 3,300 member companies of the Construction Industry Coalition 
on Water Quality (CICWQ) and the 2,000 member companies of the Building Industry Association 
of Southern California, we would like to thank the San Diego Regional Water Quality Control Board 
(Regional Board) for the opportunity to express our interest in the Draft south Orange County 
Municipal Separate Storm Sewer System Permit (Draft Permit).  This cover letter outlines the issues 
and constructive suggestions that we have with the Draft Permit as written and is supported by a 
detailed technical memorandum authored by Geosyntec Consultants on behalf of CICWQ.

CICWQ is comprised of the four major construction and building industry trade associations 
in Southern California:  the Associated General Contractors of California (AGC), the Building 
Industry Association of Southern California (BIA/SC), the Engineering Contractors Association 
(ECA) and the Southern California Contractors Association (SCCA).  The membership of CICWQ is 
comprised of construction contractors, labor unions, landowners, developers, and homebuilders 
throughout the region and state. 

These organizations work collectively to provide the necessary infrastructure and support for 
the region’s business and residential needs.  Members of all of the above-referenced organizations are 
affected by the Draft Permit, as are hundreds of thousands of construction employees and builders 
working to meet the ever-growing demand for modern infrastructure and housing in Orange County.
Our organizations support efforts to improve water quality cost effectively and our comments and our 
suggestions were developed and presented in that context. 

The Draft Permit introduces many new provisions that fundamentally change how land 
development and building projects are designed and perhaps more importantly, how they are 
conditioned and approved by the co-permittees.  The attached technical memorandum is organized 
sequentially beginning with comments on page 6 of the Draft Permit and ending on page 41. 

Construction Industry Coalition on Water Quality 2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791 (626) 858-4611 
Phone ~ (626) 858-4610 Fax 
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The technical memorandum goes into great detail in several areas and suggests 
alternative approaches that the land development and building community feel will 
properly protect water quality while balancing the need to provide affordable housing and 
commercial development opportunities.  These areas include implementation of LID 
approaches that truly consider all project scales within a watershed (not just lot-by-lot), 
consideration of watershed level planning for hydromodification control including using 
flow duration control methodologies during an interim period until the SCCWRP study is 
completed and management tools developed, and the utility of regional or shared 
treatment control BMPs to address a range of pollutants that are discharged within a 
watershed.  Numerous other thoughts and ideas on alternative approaches are introduced 
and we respectfully ask for your consideration of these approaches. 

The attached technical memorandum also addresses our approach to what 
constitutes “enhanced measures” for construction site BMPs and goes into detail about 
what enhanced measures could be implemented short of requiring expensive and 
technically challenging advanced stormwater treatment systems.  The technical 
memorandum introduces but does not completely address the unknown question of what 
is the water quality cost-benefit of using advanced stormwater treatment systems in 
addition to or in lieu of existing erosion and sediment control BPS?   

CICWQ has conducted extensive research over the past year into the feasibility of 
using advanced treatment systems, the capability of vendors to meet the demand required 
if existing MS4 permits are adopted as written, and the operational requirements of using 
such systems.  Numerous questions still remain:  paramount is what is the incremental 
water quality benefit (especially considering natural background loads of sediment in the 
receiving waters) that will be achieved in using these systems compared to a well 
managed construction site using a combined treatment train BMP scheme of erosion and 
sediment control BMPs?  What is known, however, is that these systems are extremely 
expensive to plan for, install and operate, and that insufficient infrastructure exists on the 
part of system service providers to meet project demands.   

With respect to cost, CICWQ’s analysis shows that requiring installation of an 
advanced treatment system to control sediment at any given site is on the order of 
$30,000 to $50,000 per acre for sites generally larger than 10 acres.  Costs for sites less 
than 10 acres are not necessarily much less expensive because the costs to mobilize, staff 
the equipment, operate it, and monitor effluent are generally fixed.  

We are confident that by working together, CICWQ can assist the Regional Board 
in achieving regulatory balance that will improve water quality while also meeting 
Ventura County’s housing and infrastructure needs.  We thank you for your consideration 
of our comments.  
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If you have any questions, please feel free to contact me at (909) 396-9993 or 
mgrey@biasc.org.

Respectfully,

Mark Grey, Ph.D. 
Director of Environmental Affairs 
Building Industry Association of Southern California 
Construction Industry Coalition on Water Quality 
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CCoonnssttrruuccttiioonn IInndduussttrryy CCooaalliittiioonn oonn WWaatteerr QQuuaalliittyy
April 4, 2007 

Jeremy Haas 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

RE:  Tentative Order No. R9-2007-0002 (NPDES Permit No. CAS0108740) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of 
Orange County, and the Orange County Flood Control District within the San Diego Region 

On behalf of the more than 3,300 member companies of the Construction Industry Coalition 
on Water Quality (CICWQ) and the 2,000 member companies of the Building Industry Association 
of Southern California, we would like to thank the San Diego Regional Water Quality Control Board 
(Regional Board) for the opportunity to express our interest in the Draft south Orange County 
Municipal Separate Storm Sewer System Permit (Draft Permit).  This cover letter outlines the issues 
and constructive suggestions that we have with the Draft Permit as written and is supported by a 
detailed technical memorandum authored by Geosyntec Consultants on behalf of CICWQ.

CICWQ is comprised of the four major construction and building industry trade associations 
in Southern California:  the Associated General Contractors of California (AGC), the Building 
Industry Association of Southern California (BIA/SC), the Engineering Contractors Association 
(ECA) and the Southern California Contractors Association (SCCA).  The membership of CICWQ is 
comprised of construction contractors, labor unions, landowners, developers, and homebuilders 
throughout the region and state. 

These organizations work collectively to provide the necessary infrastructure and support for 
the region’s business and residential needs.  Members of all of the above-referenced organizations are 
affected by the Draft Permit, as are hundreds of thousands of construction employees and builders 
working to meet the ever-growing demand for modern infrastructure and housing in Orange County.
Our organizations support efforts to improve water quality cost effectively and our comments and our 
suggestions were developed and presented in that context. 

The Draft Permit introduces many new provisions that fundamentally change how land 
development and building projects are designed and perhaps more importantly, how they are 
conditioned and approved by the co-permittees.  The attached technical memorandum is organized 
sequentially beginning with comments on page 6 of the Draft Permit and ending on page 41. 

Construction Industry Coalition on Water Quality 2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791 (626) 858-4611 
Phone ~ (626) 858-4610 Fax 
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The technical memorandum goes into great detail in several areas and suggests 
alternative approaches that the land development and building community feel will 
properly protect water quality while balancing the need to provide affordable housing and 
commercial development opportunities.  These areas include implementation of LID 
approaches that truly consider all project scales within a watershed (not just lot-by-lot), 
consideration of watershed level planning for hydromodification control including using 
flow duration control methodologies during an interim period until the SCCWRP study is 
completed and management tools developed, and the utility of regional or shared 
treatment control BMPs to address a range of pollutants that are discharged within a 
watershed.  Numerous other thoughts and ideas on alternative approaches are introduced 
and we respectfully ask for your consideration of these approaches. 

The attached technical memorandum also addresses our approach to what 
constitutes “enhanced measures” for construction site BMPs and goes into detail about 
what enhanced measures could be implemented short of requiring expensive and 
technically challenging advanced stormwater treatment systems.  The technical 
memorandum introduces but does not completely address the unknown question of what 
is the water quality cost-benefit of using advanced stormwater treatment systems in 
addition to or in lieu of existing erosion and sediment control BPS?   

CICWQ has conducted extensive research over the past year into the feasibility of 
using advanced treatment systems, the capability of vendors to meet the demand required 
if existing MS4 permits are adopted as written, and the operational requirements of using 
such systems.  Numerous questions still remain:  paramount is what is the incremental 
water quality benefit (especially considering natural background loads of sediment in the 
receiving waters) that will be achieved in using these systems compared to a well 
managed construction site using a combined treatment train BMP scheme of erosion and 
sediment control BMPs?  What is known, however, is that these systems are extremely 
expensive to plan for, install and operate, and that insufficient infrastructure exists on the 
part of system service providers to meet project demands.   

With respect to cost, CICWQ’s analysis shows that requiring installation of an 
advanced treatment system to control sediment at any given site is on the order of 
$30,000 to $50,000 per acre for sites generally larger than 10 acres.  Costs for sites less 
than 10 acres are not necessarily much less expensive because the costs to mobilize, staff 
the equipment, operate it, and monitor effluent are generally fixed.  

We are confident that by working together, CICWQ can assist the Regional Board 
in achieving regulatory balance that will improve water quality while also meeting 
Ventura County’s housing and infrastructure needs.  We thank you for your consideration 
of our comments.  
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If you have any questions, please feel free to contact me at (909) 396-9993 or 
mgrey@biasc.org.

Respectfully,

Mark Grey, Ph.D. 
Director of Environmental Affairs 
Building Industry Association of Southern California 
Construction Industry Coalition on Water Quality 
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2566 Overland Avenue, Suite 670 
Los Angeles, California 90064 

PH 310.839.6040 
FAX 310.839.6041 

www.Geosyntec.com 

Memo ra nd um

Date: April 4, 2007 

To: Mark Grey, CICWQ 

From: Lisa Austin and Eric Strecker, Geosyntec Consultants 

Subject: Comments on Draft South Orange County MS4 Permit, Tentative Order No. R9-
2007-0002, NPDES No. CAS0108740

We have reviewed the Draft Orange County MS4 Permit (NPDES No. Tentative Order No. R9-
2007-0002), dated February 9, 2007.  We  understand that protection of receiving water quality 
and beneficial uses is the ultimate objective of the Tentative Order and support that objective.  In 
that light, we have identified and commented on the following technical issues, and have 
provided suggested alternative permit language: 

Page Comment         

Pg. 6 Finding C.8 discusses the relationship between the degree of imperviousness in a 
watershed and the degradation of the receiving water.  Finding C.8 states that 
significant declines in the biological integrity and physical habitat of streams and 
other receiving waters have been found to occur with as little as 3 – 10 percent 
imperviousness.  The studies to date that have related imperviousness to stream 
impacts occurred in watersheds that did not include stormwater mitigation 
facilities, or may have included flood control facilities or minimal treatment 
control BMPs that were not designed to current standards.  Therefore, the finding 
would be more accurately stated to say that significant declines in the biological 
integrity and physical habitat of streams and other receiving waters have been 
found to occur with as little as 3 – 10 percent of uncontrolled imperviousness. 

The effect of imperviousness on hydromodification impacts is more complicated 
than a simple correlation with imperviousness.  The limited hydromodification 
impact research to date has focused on empirical evidence of channel failures in 
relationship to directly connected impervious area (DCIA) or total impervious 

0000808



Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 2 

area1.  However, more recent research has established the importance of size of 
watershed; watershed soils; large scale watershed impacts such as grazing, fires, 
and agriculture; channel slope and bed/bank composition; vegetation types and 
conditions; sediment supply impacts of reservoirs or faults; and climatic and 
precipitation patterns (SCCWRP 2005a, Balance Hydrologics, 2005).   

Booth et al. (1997) reported finding a correlation between loss of channel stability 
and increases in DCIA.  In Washington State, streams were found to display the 
onset of degradation when the DCIA increased to ten percent or more, and a 
lower imperviousness of five percent was found to cause significant degradation 
in sensitive watersheds (Booth 1997).  The Center for Watershed Protection 
(Schuler and Holland, 2000) described the impacts of urbanization on stream 
channels and established thresholds based on total imperviousness within the 
tributary drainage area.  It states “a threshold for urban stream stability exists at 
about 10 percent imperviousness.”  It further states that a “sharp threshold in 
habitat quality exists at approximately 10 percent to 15 percent imperviousness.”  
These studies, however, addressed changes in very different climatic regions than 
Southern California (e.g. the Pacific Northwest and the Mid-Atlantic areas). 

Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP, 
2005b).  Management strategies should account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 
The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, vegetation types, and soil types and compaction levels; development 
impervious area and connectedness; longitudinal slope of the river; channel 
geometry; and local boundary materials, such as bed and bank material properties 
and bank vegetation characteristics. For instance, the nature of terrains within a 
watershed is an important factor.  Development that occurs on clayey soils will 

1 Impervious area that drains directly to a storm drain system and then to the receiving water is considered “directly 
connected,” whereas impervious area that drains through vegetation prior to surface waters or to infiltration 
facilities is considered “disconnected.” 
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Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 3 

not alter uncontrolled runoff rates as much as development that occurs in areas 
with sandy soils.  Sandy soils have considerable capacity to infiltrate stormwater 
and therefore development located within sandy terrains combined with hardened 
conveyances may significantly alter runoff conditions compared with natural 
conditions.

In summary, while the research on impervious cover and stream quality is 
compelling, it is doubtful whether is can serve as the sole foundation for legally 
defensible regulatory actions at this time.  Key reasons include: 1) the research 
has not been standardized, so different investigators have used different methods 
to define and measure/estimate imperviousness; 2) the relative measure of 
watershed imperviousness that could cause stream instability depends on many 
factors, including watershed area, land cover, vegetative cover/condition, 
topography, and soil type and compaction level; historical land uses such as 
farming or ranching that have changed watershed conditions; recent fires; 
development impervious area and connectedness; longitudinal slope of the river; 
channel geometry; and local boundary materials, such as bed and bank material 
properties and vegetation characteristics; 3) most of the studies have been 
confined to a few ecoregions and few studies have been conducted in Southern 
California; 4) researchers have employed a wide number of techniques to measure 
stream quality characteristics that are not always comparable to each other; and 5) 
none of the studies has yet examined the effect of widespread application of 
effective stormwater treatment, LID controls, and/or hydromodification control 
practices on impervious cover/stream quality relationships. 

Pg. 6 Finding C.9 states: “Urban development creates new pollution sources as human 
population density increases and brings with it proportionately higher levels of 
car emissions, car maintenance wastes, municipal sewage, pesticides, …  As a 
result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff.”  This conclusion does not reflect 
the complex relationship between urban development land uses and pollutant 
loads and concentrations, or the effect that treatment control has on the quality of 
urban runoff.  Nor does it take into account conversion of agricultural lands to 
urban land uses that, for many pollutants (e.g., nutrients) will reduce pollutant 
concentrations in runoff.  Whether runoff from urban areas contains significantly 
greater pollutant loads than runoff from the same areas in the pre-development 
condition depends on pre-development land use and the type of pollutant.   
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Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 4 

The Los Angeles County Department of Public Works monitored pollutant 
concentrations from eight land use stations from 1995 through 2001 (LACDPW, 
2000; LACDPW, 2001).  The Ventura County Watershed Protection District 
monitored a station that collected drainage from the Oxnard Agricultural Plain, 
which is comprised almost entirely of agricultural land (primarily row crops), 
from 1997 through 2003 (VCFCD, 1997 - 2003).  These monitoring data 
represent untreated urban and agricultural runoff quality.  A statistical analysis of 
these data is provided in Table 1 below.

This analysis shows that stormwater runoff from open space had higher average 
total suspended solids, nitrate, and chloride concentrations than the runoff from 
some or all of the urban land uses.  The agricultural runoff had higher 
concentrations of pollutants than runoff from all of the urban land uses, except for 
dissolved copper concentrations in runoff from the transportation land use area.  
Runoff treatment could further reduce pollutant concentrations in post-
development runoff.  Thus, pollutant concentrations in post-development runoff 
may have lower concentrations of pollutants than pre-development runoff, 
depending on the pre-development land use.  For some pollutants, even though 
urban runoff concentrations may be lower, the pollutant loading may be higher 
due to increases in runoff volume.  Lakes and estuaries would be more sensitive 
to load increases, while streams are generally more sensitive to concentration 
increases.  Finding C.9 should consider the available technical data. 
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Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 6 

Pg. 8 The Technical Report discussion of Finding D.1.e. cites several studies 
conducted in the last few years that have measured the effectiveness of urban 
runoff treatment BMPs in Southern Orange County.  The report states that the 
results of these studies “demonstrate that treatment at MS4 outfalls for pollutants 
that have already been discharged into the MS4 is generally unlikely to reduce 
pollutant concentrations to levels that would support water quality objectives.”  
These studies primarily focused on dry weather flow treatment systems and wet 
weather hydrodynamic devices, which would not be expected to be effective on a 
number of pollutants.  These studies did not investigate many of the types of 
treatment control BMPs that are likely to be implemented in Southern Orange 
County, such as dry extended detention basins, wetponds, vegetated swales, filter 
strips, and bioretention systems.  A summary of the performance data for these 
types of treatment control BMPs generally implemented for new development in 
South Orange County, provided in Table 2 below, shows that unlike the BMPs 
studied in the dry weather flow reports cited, these BMPs are likely to support 
water quality objectives in the receiving water.  Finding D.1.e. should be based 
upon a more comprehensive look at treatment control BMP effectiveness, rather 
then using selected studies. 

Pg. 9 Finding D.2.b states that end-of-pipe BMPs are: 1) typically ineffective during 
significant storm events, 2) often incapable of capturing and treating the wide 
range of pollutants that can be generated on a sub-watershed scale, 3) more 
effective when used as polishing BMPs, 4) do not protect the quality or beneficial 
uses of receiving waters between the pollutant source and the BMP, and 5) do not 
aid in the effort to educate the public regarding sources of pollution and their 
prevention.

When the entire range of treatment control BMPs is considered, the statements in 
this finding are unsupported.  Treatment control BMPs that are selected to address 
the pollutants of concern for a project, sized to collect and treat the water quality 
design storm, are installed correctly, and are adequately maintained can be 
effective at removing pollutants to below the water quality objectives (see Table 2 
below).
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End-of-pipe or shared treatment control BMPs provided at a sub-watershed scale 
provide many benefits as compared to only relying on smaller, distributed 
treatment control BMPs.  Regional facilities can facilitate maintenance, 
incorporate multiple benefits such as irrigation water supply and recreational 
opportunities, and provide opportunities for public education.  They also can be 
used to treat existing development areas along with new development if projects 
are encouraged to do so.  Regional systems constructed as a part of a development 
project that provide retrofit treatment of existing development provide a cost-
effective approach for addressing runoff from existing development areas. 

End-of-pipe, shared treatment BMPs at a sub-watershed scale can be effective at 
capturing and treating pollutants.  For example, the Natural Treatment System 
(NTS) Master Plan, comprised of a network of constructed wetlands, was 
evaluated for treatment effectiveness of dry weather base flows and runoff from 
smaller more frequent storms in the Upper Newport Bay watershed (Strecker, et 
al, 2003; www.naturaltreatmentsystem.org) in Orange County. The goal of the 
“regional retrofit” wetland network is to serve as an integral component in a 
watershed-wide water quality control strategy, supplementing onsite BMPs to 
enhance compliance with water quality standards and pollutant loading limits 
(TMDLs) for many pollutants of concern, including sediments, nutrients, 
pathogen indicators, pesticides, toxic organics, heavy metals, and selenium. The 
NTS Plan was assessed with planning-level water quality models that accounted 
for the integrated effects of the 44 planned NTS facilities. The NTS Plan was 
estimated to achieve total nitrogen (TN) TMDL for base flows, and in-stream TN 
concentrations would be reduced below current standards at most locations. Total 
phosphorous TMDL targets would be met in all but the wettest years. The fecal 
coliform TMDL would be met during the dry season, but not all wet season base 
flow conditions, and not under storm conditions. The NTS Plan was not designed 
to completely meet the sediment TMDL, as much of the sediment sources are in-
stream, but would capture on average about 1,900 tons/yr (1,724,000 kg/yr) of 
sediment from urban areas. The wetlands were estimated to remove 11 percent of 
the total copper and lead, and 18 percent of the total zinc in storm runoff from the 
entire, mostly built-out watershed.  

The San Joaquin Marsh, a NTS System wetland located at the bottom of the San 
Diego Creek Watershed is another example of a regional treatment BMP that is 
helping to remove pollutants of concern from runoff from existing development 
on a watershed-scale and also provides significant opportunities for public 
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education.  The San Joaquin Marsh is a 202-acre facility, consisting mostly of a 
series of lakes, permanent wetlands, and riparian habitat areas.  It is a managed 
system.  Surface water flows from San Diego Creek are diverted through the 
Marsh, where flows remain for about two weeks and are then returned to the 
Creek.  Monitoring data indicates removal of about 200 lbs/day or nitrate during 
dry weather, substantially improving water quality in Upper Newport Bay 
(BonTerra Consulting, 2004). 

The NTS Plan provides a cost-effective alternative to routing dry-weather flows 
to the sanitary treatment system or to expensive dry weather flow treatment 
plants.  This type of system also provides for retrofit of existing, but partially 
modified (semi-natural/semi-improved) channels, as well as flood control 
facilities, in a manner that restores some natural water quality and biological 
function and value to the watershed.  Finally, the NTS program includes an 
agency (the Irvine Ranch Water District) that will provide maintenance of the 
facilities in perpetuity.  As a result, the NTS restores some natural treatment of 
stormwater runoff from existing development.  Although site design and source 
control BMPs are very important, regional end-of-pipe treatment control facilities 
can also be used to effectively support water quality objectives in receiving 
waters.

Finding D.2.b should be amended to reflect the above considerations. 

Pgs. 9 & 26 Finding D.2.c states that Low Impact Design (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of 
urban runoff discharges from development projects on receiving waters.  Section
D.1.d(4) requires each Priority Development Project to implement site design 
BMPs and lists required site design techniques for all projects.  These proposed 
site design BMP requirements do not provide for projects that have addressed site 
design at a sub-watershed and/or watershed scale as part of a larger plan of 
development.  From the perspective of geomorphologically-based watershed 
planning principles, in many instances, applying the proposed BMP site 
requirements at a project level may lead to poor project design compared to 
applying these requirements at a broader sub-watershed and watershed level of 
analysis.

The imposition of standardized site design BMP for all projects, without 
consideration of project scale or geographic location, is particularly contrary to 
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smart growth concepts.  Smart growth is best described as a set of 10 principles 
(U.S. EPA, 2005): 

1. Create a range of housing opportunities and choices. 

2. Create walkable neighborhoods. 

3. Encourage community and stakeholder collaboration. 

4. Foster distinctive, attractive places with a strong sense of place. 

5. Make development decisions predictable, fair, and cost effective. 

6. Mix land use. 

7. Preserve open space, farmland, natural beauty, and critical environmental 
areas.

8. Provide a variety of transportation choices. 

9. Strengthen and direct development toward existing communities. 

10. Take advantage of compact building design. 

As discussed in the EPA document (page 23), requirements for conventional and 
site design BMPs should be related to the development context.  Some approaches 
will work in most settings (at different levels of implementation), while others 
pose challenges in existing urban areas and in the development of new town 
centers or other compact districts that are constructed in greenfield projects.  The 
imposition of a standardized site design BMPs without consideration of other 
watershed factors and land use considerations could lead to more “sprawl” as 
projects will require more land to meet the requirement.  In the case of urban 
infill, redevelopment, and dense districts in new development projects as 
identified in the smart growth principles, the use of LID techniques may be 
difficult at the individual project or lot level because sufficient space on a 
particular lot may not be available for devotion to permeable area for irrigation.  
However, these types of projects could be considered a LID practice (clustering 
development and/or locating it per smart growth principles) if examined at the 
watershed scale.  Another consideration is that when a new project can also 
provide treatment for existing development runoff in a larger regional treatment 
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system along with runoff from the new project (i.e., provide retrofit of existing 
development), requiring that LID must be employed instead of providing regional 
treatment could reduce the opportunities and resources for retrofit treatment. 

The use of some LID techniques in Brownfield (contaminated sites) situations can 
be problematic and should be considered in how these techniques are being 
mandated. 

 Site design BMP requirements should not be mandated for projects desiring to 
reuse stormwater for irrigation (integrated water resource management).  In the 
case of reuse, site design techniques would reduce the volume of runoff that could 
be stored and reused.

Pg. 10 The Technical Report discussion of Finding D.3.b. cites a 1992 USEPA guidance 
document that provides: “the municipality must demonstrate that it has adequate 
legal authority to control the contribution of pollutant in stormwater…control in 
this context, means not only to require disclosure of information, but also to limit, 
discourage or terminate a stormwater discharge to the MS4.”    Technical Report 
page 53.  It may not be feasible to safely terminate an existing stormwater 
discharge into the MS4 in many circumstances.  Presumably, the only alternative 
discharge location for an existing stormwater discharge would be onsite 
infiltration, as stormwater discharge to the sanitary sewer (as opposed to 
discharge of dry weather flows or process wastewater) is not an acceptable 
alternative due to a number of practical and NPDES permit issues.  Opportunities 
to implement such a solution would be limited and could potentially cause 
flooding, geotechnical, and/or public safety hazards.  Also, if the stormwater 
discharge from a site is contaminated to the extent that termination of the 
discharge to the MS4 is considered, then infiltration of this discharge to 
groundwater is unlikely to be a better alternative.  Development and 
implementation of BMPs to control the pollutants in the stormwater discharge is a 
practicable requirement.  The Technical Report should be revised to state that the 
Regional Board does not consider the termination of an existing stormwater 
discharge into the MS4 to constitute MEP in most circumstances. 

Pg. 22 Section D.1.c(6) includes requirements for infiltration and groundwater 
protection.  Infiltration will be an important implementation method for 
hydromodification control, so it is important that these provisions be protective of 
groundwater quality but not so overly conservative as to impede the use of 
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infiltration.  Provided below are comments on the requirements in this section of 
the tentative order. 

(b) Dry weather flows.  Infiltration of pretreated dry weather flows is an 
important management method to prevent dry weather flow impacts to receiving 
waters.  As this subsection is written in the Tentative Order, it is difficult to 
interpret the term “dry weather flows containing significant pollutant loads.”  A 
suggested alternative is to eliminate this subsection, and to incorporate dry 
weather flows into subsection a, such that suggest language for subsection a is: 

(a)  Urban runoff, including dry weather and stormwater flows, must undergo 
pretreatment such as sedimentation or filtration prior to infiltration to remove 
pollutants of concern to groundwater and to remove suspended solids that may 
cause the infiltration facility to fail. 

(e) Depth to groundwater.  Most BMP design documents recommend or require a 
minimum depth to groundwater of 3 feet or more.  This criterion is a based on the 
hydraulic consideration of groundwater mounding, as well as the treatment 
consideration of soil filtration.  If the native soil has low organic matter or CEC or 
if there is fractured bedrock, a minimum depth to groundwater of 10 feet is 
appropriate and additional pretreatment should be required as is stated in the 
Tentative Order.  However, if the soils have a high adsorptive capacity, as 
required by subsection (f) of this provision, a minimum depth of 3 feet should be 
adequate to be protective of groundwater quality.

Also, infiltration of treated runoff for hydromodification control purposes should 
be allowed with a minimum of 3 feet of separation to groundwater.  In this case, 
infiltration relies on the use of highly draining soils and the concern is strictly 
related to the hydraulic considerations of mounding versus relying on the soil 
properties to provide runoff treatment. 

Suggested language for subsection (e) is: 

(e) The vertical distance from the base of any infiltration treatment control BMP 
to the seasonal high groundwater mark must be at least 10 feet, except as 
provided in this subsection.  Where groundwater basins do not support 
beneficial uses, this vertical distance criteria may be reduced, provided 
groundwater quality is maintained.  If infiltration soils have a high adsorptive 
capacity, as required by subsection (f) of this provision, a minimum depth of 
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at least three feet is allowed.  Additionally, infiltration of runoff that is treated, 
prior to infiltration, in a treatment control BMP that addresses the pollutants 
of concern in groundwater and is implemented in accordance with Section 
D.1.d(6) of this permit is allowed with a minimum of 3 feet of separation to 
groundwater.

(f) Soil specifications.  The soil specifications in this subsection are applicable to 
the use of infiltration for runoff treatment, but not the use of infiltration for 
hydromodification control.  These soils specifications will limit infiltration rates, 
and therefore are not amenable to infiltration used for hydromodification control.  
Coarse soils that allow for rapid infiltration should be allowed for infiltration of 
fully treated runoff as indicated in the comment for subsection (e) above. 

Suggested alternative language would be to add the following at the end of 
subsection (f): 

Infiltration of treated urban runoff is allowed for hydromodification purposes in 
other soils as set forth in subsection (e) above.

(g) High threat to water quality land uses.  Areas of mixed land uses that include 
the land uses listed in this subsection should be allowed to use infiltration for 
treatment control and/or hydromodification control.  Suggested alternative 
language would be to add the following at the end of subsection (g): 

Areas of mixed land uses that include a low percentage of high threat to water 
quality land uses and activities may use infiltration treatment control BMPs, 
provided sufficient pre-treatment is provided.  Also, runoff from these areas that 
is treated, prior to infiltration, in a treatment control BMP that addresses the 
pollutants of concern in groundwater and is implemented in accordance with 
Section D.1.d(6) of this permit may be infiltrated for hydromodification control 
purposes.

 (h) Separation from water supply wells.  Water supply wells used for 
agricultural consumption should not be included in the 100 feet separation 
requirement.  The language at the end of subsection (h) should be edited to state: 

(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 
horizontally from any water supply wells used for domestic consumption.
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Pg 25 Section D.1.d(2)(g) includes a trigger for priority development projects to include 
those located within or directly adjacent to or discharging directly to an ESA that 
increase the area of imperviousness on a proposed project site to 10 percent or 
more of its naturally occurring condition.  This trigger is presumably based on the 
existing literature that correlates watershed imperviousness with the biological 
integrity and physical habitat of streams and other receiving waters.  Use of this 
10 percent value is premature as it has not been developed for local watersheds, 
nor considers the impact avoidance effects of BMPs.  Also, the proposed trigger 
also does not consider spatial scale on which the project occurs.  As the 
correlation between watershed imperviousness and receiving water impact is 
based on a watershed scale, the trigger should be tied to the increase in 
imperviousness in the project’s watershed, not project site imperviousness.  As is, 
this requirement would encourage sprawl. 

Pg. 34 The following comments are all related to Section D.1.h, requirements for 
hydromodification and downstream erosion. 

Section D.1.h(1)  The onsite hydromodification control waiver included in 
D.1.h(3)(c) should excuse a project from further compliance with the 
requirements in D.1.h(2) and (3)(a) and (3)(b).  Therefore, D.1.h(3)(c) would be 
better located as D.1.h(1)(b), after the existing first paragraph as D.1.h(1)(a).  See 
further the comment on D.1.h(3)(c) below. 

Section D.1.h (3)(c). The proposed waiver thresholds (an increase of less than 
5% total impervious cover on a new development site and at least a 30% decrease 
in total impervious cover in a redevelopment project) seem arbitrary and are not 
based on the current knowledge of hydromodification impacts.   

There is much discussion about the reliability of imperviousness as a “predictor” 
of potential impacts from new development.  In fact, the effects of imperviousness 
on hydromodification impacts is much more complicated than a simple 
correlation with imperviousness.  The limited hydromodification impact research 
to date has focused on empirical evidence of channel failures in relationship to 
directly connected impervious area (DCIA) or total impervious area.  However, 
the more recent research has established that channel failures correlate, though 
loosely, more directly with DCIA.  Therefore, waiver conditions tied to total 
impervious area do not reflect the most current available scientific information. 
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 Further, more recent research has established that, in addition to the amount of 
DCIA present, the size of the watershed, channel slope and materials, vegetation 
types, and climatic and precipitation patterns are critical to accurately predicting 
receiving water response to DCIA (SCCWRP 2005a) (see discussion above).     

Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP 
2005b).  Management strategies need to account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 

The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, and soil type; development impervious area and connectedness; 
longitudinal slope of the river; channel geometry; and local boundary materials, 
such as bed and bank material properties and vegetation characteristics.     

The first part of the waiver, as written, also does not account for the existing 
imperviousness in the project’s watershed, nor the potential cumulative 
imperviousness of non-priority projects that could occur within the subject 
watershed.

In summary, it is important to not prejudge these thresholds without proper 
consideration of local watershed and channel stability factors.  Instead, the 
Tentative Order should allow the SMC study and Copermittee hydromodification 
control planning process to occur, so as to develop appropriate thresholds based 
on best available science and localized watershed conditions.

Section D.1.h(1)  should be revised as follows.  Section D.1.h(3)(c) should then 
be deleted. 

(1) Assessment of Downstream Erosion 

(a) Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects. Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
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slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains. 

(b) Onsite hydromodification control waivers: Copermittees may develop a 
strategy for waiving hydromodification requirements for onsite 
hydromodification controls (not site design BMPs) in situations where 
assessments of downstream channel conditions and proposed discharge 
hydrology clearly indicate that adverse hydromodification effects to present 
and future beneficial uses are unlikely.  The waivers must be based on the 
following determinations:

(i) Watershed-specific waivers: Waivers may be implemented for new 
development and redevelopment projects within a watershed where a 
watershed management plan or study has been prepared that establishes 
thresholds for project waiver based on watershed-specific factors.  The 
watershed plan or study shall establish when potential for substantial 
hydromodification impacts is not present based on appropriate 
assessment and evaluation of relevant factors, including: runoff 
characteristics, soils conditions, watershed conditions, channel 
conditions, and proposed levels of development within the watershed.
The plan or study may also indicated systems where, due to current 
hydromodification impacts, the best course of action is to address 
hydromodification with in-stream restoration techniques.

 (ii) Redevelopment project waivers: Waivers may be implemented where 
redevelopment projects do not increase the potential for 
hydromodification impacts over the existing site conditions, by both no 
increase in impervious area and no decrease in the infiltration capacity 
of pervious areas.

(iii) Degraded stream channel condition: Waivers may be implemented in 
situations where receiving waters are severely degraded (highly unstable 
due to irrevocable changes to its form); the receiving system is concrete-
lined or significantly hardened (e.g., with rip-rap, sackcrete, etc.) 
downstream to their outfall in bays or the ocean; or the project would 
discharge into underground storm drains discharging directly to bays or 
the ocean.
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(iv) Modified channel conditions: Conditional waivers for onsite controls 
may be implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form).  In 
this situation, conditional waivers shall include requirements for in-
stream measures designed to improve the beneficial uses adversely 
affected by hydromodification. The measures must be implemented 
within the same watershed as the Priority Development Project.

(c) The requirements in sections D.1.h(2) and (3) below do not apply to Priority 
Development Projects that meet the waiver requirements in subsection (b) 
above.

Section D.1.h (5) Hydromodification Criteria Interim Requirements for Large 
Projects requires that all Priority Development Projects larger than 20 acres 
implement specific hydrologic control measures to address hydromodification 
impacts.  This requirement should not apply to Priority Development Projects 
where the project discharges stormwater runoff into creeks or storm drains where 
the potential for erosion, or other impacts to beneficial uses, is minimal or 
nonexistent. Such situations may include discharges into creeks that are concrete-
lined or significantly hardened (e.g., with rip-rap, sackrete, etc.), storm drains 
discharging directly to the ocean, lake, or other waterbody that is not susceptible 
to erosion, and construction of infill projects in highly developed watersheds 
where the potential for single-project and/or cumulative impacts is minimal.  This 
condition should also not apply to redevelopment projects that do not increase 
impervious surfaces, or that reduce impervious surfaces, as these projects would 
not cause new hydrologic impacts.  Having the last few projects being developed 
employ significant hydromodification controls in watershed where channel 
degradation is already occurring would not solve the existing hydromodification 
problem.  There should be an allowance for the use of geomorphically-referenced 
stream stabilization techniques and/or larger regional hydromodification control 
where possible in these cases. 

Section D.1.h (5)(a)(ii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (ii) requires disconnecting impervious areas from the 
drainage network and adjacent impervious areas.  This requirement is redundant 
of the requirement in subsection (i), and should not be required if the impervious 
area is being directly connected to a downstream regional hydromodification 
control facility prior to discharge to a sensitive receiving water.
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Subsection (i) should be revised to read as follows: 

(i) On-site or off-site storm water reuse, evapotranspiration, and/or infiltration 
for small precipitation events, based on limitations imposed by soil conditions 
and groundwater contamination potential, prior to discharge to the receiving 
water;

Subsection (ii) should be deleted. 

Section D.1.h (5)(a)(iii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (iii) provides for a hydrograph matching interim 
hydromodification control criterion.  Palhegyi et al (2005) compared three flow 
control criteria in terms of effectiveness at controlling potential channel erosion: 
peak flow controls, hydrograph matching, and flow duration matching.  While 
hydrograph matching was found to be far more effective than peak flow control, 
the analysis indicated an unacceptably high risk of future instability with 
hydrograph matching. Study results showed that hydrograph matching based on 
the 2-year discrete event resulted in a 100% probability of channel instability, 
based on field observations at over 45 study sites across 3 sub-watersheds in the 
Santa Clara Valley (SCVURPPP, 2005).  Even matching the hydrograph of the 
50-year discrete event corresponded to an approximately 70% probability of 
instability.  Flow duration control, which maintains the continuous distribution of 
pre-development sediment transporting flows, was the only flow control method 
that was sufficiently protective.

A suggested flow duration control-based interim hydromodification criteria to 
replace the proposed Interim Hydromodification Criteria in subsection (iii) is as 
follows: 

(iii) Control runoff by matching the pre-development flows and durations for the 
continuous range of return periods from 10 percent of the two year to the 10-
year, based on long-term rainfall records.  Within this range, the post-project 
flow duration curve shall not deviate above the pre-project flow duration 
curve flows by more than 10 percent, and shall not deviate above the pre-
project flow duration curve flows over more than 10 percent of the length of 
the curve.  A site specific critical flow may substitute for the lower return 
period (10 percent of the two year) if available.
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Revise subsection (iv) to read as follows: 

(iv) Establish buffer zones and setbacks for channel movement where appropriate 
based on the resource value of the drainage and consistent with watershed and 
subwatershed planning.  Consider various alternatives where in-stream 
controls are necessary.  Where in-stream controls are necessary, use 
geomorphically-referenced channel design techniques for channels that are 
substantially natural in the existing condition.

To assist in the implementation of the interim hydromodification control 
requirement for large projects, a local implementation tool based on flow duration 
control in the form of nomographs relating percent impervious area and soil type 
(infiltration rates) to BMP volume and land area requirements could be to 
developed within a 6 month to one year timeframe.  The nomographs would be 
derived from continuous simulation modeling, using Southern Orange County-
specific rain gauge records and local soil types.  Ideally, the model would be 
calibrated using local, undeveloped and gauged watershed data.  Each large 
development project, and/or the Copermittee, would be required to assess 
appropriate hydromodification standards and controls via the following protocol, 
as recommended by available literature:  first conduct an assessment of the 
physical sensitivity of the downstream system. Then, if needed based on 
downstream sensitivity and ability to effect change in the watershed, implement 
hydrological source control BMPs and size hydromodification controls using the 
nomograph tool based on the percent imperviousness of the proposed project.  
Finally, require the project proponent to provide the indicated storage and 
infiltration volume and area, either in the form of a single basin or in smaller units 
distributed throughout the project.

Pg. 41 Section D.2.d(1)(c) Designate enhanced BMPS for 303(d) impairments and 
ESAs.  It is unclear what constitutes “enhanced measures” for construction site 
BMPs.  It should be clarified that “enhanced measures” are not exclusively 
“Advanced Sediment Treatment”.  The following discussion provides some 
proactive erosion and sediment control requirements for consideration by the 
regional board.

The stormwater provisions of the Clean Water Act require the implementation of 
BMPs to control and abate the discharge of pollutants in stormwater discharges 
from construction sites utilizing the best available technology economically 
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achievable (BAT) and best conventional pollutant control technology (BCT).  In 
order to achieve this goal with respect to the discharge of sediment from 
construction sites, the following five major objectives should be accomplished at 
every construction site: 

To minimize exposed areas and provide erosion control practices on disturbed 
areas during the rainy season;

To provide properly designed drainage facilities to control concentrated 
flows;

To provide sediment control practices around the perimeter of the 
construction site and at all internal inlets to the storm drain system during the 
rainy season;

To reduce the tracking of sediment off site all year; and

To reduce wind erosion all year.

However, stating these objectives alone in a permit does not provide the desired 
degree of specificity and guidance for the designer and contractor to decide when 
and what types of erosion and sediment control practices are needed, and how 
much erosion and sediment control is enough.  Adding language with more 
specific design criteria applicable to all sites is suggested below.  In addition, 
suggestions for “Enhanced Measures” for high risk sites (e.g., those that drain 
directly to water bodies that are 303(d)-listed for sediment constituents or that 
drain to other water quality sensitive areas as determined by the local jurisdiction) 
are provided below. 

1. Require that erosion control practices be provided on disturbed areas during 
the rainy season.  In order to address the timing of implementation of these 
measures, the permit should specify that all disturbed areas that will not be re-
disturbed for a certain length of time (e.g., 20 days) shall be provided with 
erosion control measures within a certain length of time (e.g., 10 days) from 
last disturbance.  The erosion control practices should achieve and maintain a 
specified minimum soil coverage (e.g., 90 percent of the soil being treated 
shall be covered) until the permanent vegetation or other permanent 
stabilization provides the intended long-term erosion control function at the 
site.  In addition, more guidance should be provided through the California 
BMP Handbooks or other appropriate mechanism to for minimum erosion and 
sediment controls based on slope, season, and anticipated duration of 
inactivity.  Dry season requirements should be based predominately on wind 
erosion control requirements, below.  

0000827



Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 21 

Enhanced practices to consider for high risk sites include increased BMP 
inspection and maintenance requirements for high risk sites (e.g., requiring 
inspection by the SWPPP preparer/engineer or third party inspector at the 
time of BMP installation and at specified frequencies during the wet and dry 
seasons, limitations (but not necessarily prohibitions) on wet weather grading, 
and limiting the area of disturbance to the area that can be effectively 
controlled during wet weather.

2. Require that on-site drainage facilities for carrying concentrated flows be 
designed to control erosion, to return flows to their natural drainage courses, 
and to prevent damage to downstream properties.

3. Require that sediment control practices be provided around the down 
gradient perimeter of the construction site and at all internal inlets to the storm 
drain system during the rainy season.  These sediment control measures may 
include filtration devices (such as silt fences, straw bale barriers, and inlet 
filters) and/or settling devices (such as sediment traps or basins).  Filtration 
devices that are designed for sheet flow shall be installed and maintained 
properly in order to perform effectively.  Sediment traps or basins shall be 
designed and maintained in accordance with requirements of the California 
General Construction Permit.

Enhanced practices to consider for high risk sites include enhanced sediment 
basin controls such as the addition of baffles or other controls required to 
meet water quality objectives on a site-specific basis.  Enhanced sediment 
basin controls should target portions of the site that cannot be effectively 
controlled by standard proactive erosion and sediment controls described 
above and not necessarily required throughout a site.

4. Require that practices be implemented and maintained to reduce the tracking 
of sediment off site at all times.  This may be accomplished by stabilized 
construction entrances, wheel wash facilities, or other appropriate and 
effective measures designed in accordance with the most current CA BMP 
Handbooks; and

5. Require that practices be implemented and maintained to reduce wind 
erosion at all times.  This may be accomplished by limiting the area of 
disturbance, applying dust control measures, and stabilizing disturbed areas in 
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a timely manner, and should be designed in accordance with the most current 
CA BMP Handbooks.

The standard principles of proactive and effective construction site erosion and 
sediment control identified above are consistent with the current erosion and 
sediment control manuals.  However, these principles are not necessarily 
implemented appropriately at all construction sites due to a lack of permit 
specificity and design guidance.  Additionally, these requirements would be 
relatively easy for a designer to specify, a contractor to implement, and a resident 
engineer, site superintendent, or site inspector to evaluate and enforce in the field. 

Pg. 41 Section D.2.d(1)(c)(i). This subsection requires the use of “Advanced Sediment 
Treatment” for construction sites that are determined by the Copermittee to be an 
exceptional threat to water quality.  The report by the State Water Resource 
Control Board’s Stormwater Panel on Numeric Limits (SWRCB, 2007) included 
the following “reservations and concerns” on Advanced Sediment Treatment 
(called Active Treatment Systems in the Report): 

1. The active treatment systems have generally been employed on sites five acres 
or larger. While the systems are technically feasible for sites of any size, 
including sites or drainages as small as an acre or less, the cost may be 
prohibitive.  The cost-effectiveness of active treatment systems is greatly 
enhanced for large drainage areas, at which construction occurs for an 
extended period of time, over one or more wet season.  There is also a more 
“passive” active system that is employed in New Zealand that uses captured 
rainfall to release the chemical into flows entering a detention system that 
requires less instrumentation and flow measurement infrastructure.   Even 
more passive systems such as the use of polymer logs and filter bags are 
currently under development for small sites.  Regardless, the Panel 
recommends that the Board give particular attention to improving the 
application of cost-effective source controls to small construction sites. 

2. In considering widespread use of active treatment systems, full consideration 
must be given to whether issues related to toxicity or other environmental 
effects of the use of chemicals has been fully answered.  Consideration should 
be given to longer-term effects of chemical use, including operational and 
equipment failures or other accidental excess releases. 

3. Active treatment systems could result in turbidity and TSS levels well below 
natural levels, which can also be a problem for receiving waters.  One of the 
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causes of stream degradation impacts is the elimination of sediment producing 
areas in a watershed.  Releasing runoff with virtually no sediment load can 
increase channel downcutting or bank erosion 

These concerns and recommendations should be considered by the Board prior to 
requiring the use of active treatment systems.  
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City Manager 
 
 

  
 
April 4, 2007 
 
Mr. John H. Robertus      
Executive Officer      
Regional Water Quality Control Board   
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 
 
Re: Tentative Order No. R9-2007-0002 
 
Dear Mr. Robertus: 
 
The City of Laguna Woods appreciates the opportunity to comment on South Orange 
County Municipal Stormwater Permit Tentative Order No. R9-2007-0002.   
 
The City of Laguna Woods would like to go on record as supporting the comments 
developed by the County of Orange, as the Principal Permittee, and outlined in their 
letter dated April 4, 2007.   
 
In addition, it is our hope that the Regional Board and their Staff would provide the 
copermittees the opportunity to address the response to comments (from the April 4th 
letter) in the official public hearing record. Therefore, we would request that the 
public hearing remain open for a reasonable period of time after the Regional Board 
staff�s response to comments.   
 
If you have questions or comments, I can be contacted at 949-639-0521. 
 
Respectfully, 
 
 
 
Lauren Barr 
Community Development Director 
City of Laguna Woods 
 
 
 
CC: Richard Boon, County of Orange, via e-mail 
        Jeremy Haas, SDRWQCB, via e-mail
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April 10, 2007 

Mr. John H. Robertus 
Executive Officer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

RE: Draft Orange County Municipal Stormwater Permit 

Dear Mr. Robertus, 
Please accept these comments pertaining primarily to the requirements for post construction 
stormwater treatment contained in the draft Orange County Municipal Stormwater Permit.  For 
your ease of reference, comments on specific permit issues and language are preceded by a bold 
heading indicating the relevant section and page number. 

GENERAL COMMENTS 
We support the emphasis on Low Impact Development (LID) as a management approach that is 
preferable in most situations.  However, site design BMPs, which are the building blocks of 
conventional LID designs, are not adequately regulated in this permit.  There are no requirements 
regarding pretreatment, performance, inspection, or maintenance for site design BMPs.  This 
omission is inconsistent with the fact that these BMPs, particularly distributed small scale 
pervious areas receiving runoff from impervious areas, are be intended to perform significant 
pollutant removal and hydrologic control functions.

It is also important that treatment system engineers be given the flexibility to pursue innovative 
designs that meet the pollutant and runoff reduction goals of LID but may not necessarily follow 
the site design requirements currently contained in this permit.  For example, a sensible 
alternative to the conventional site design based approach is to design systems with the goal of 
providing maximum pollutant recovery at the lowest cost.  Following this approach, BMPs are 
selected for ease of maintenance and for their ability to remove and contain pollutants away from 
the natural environment so that they are prevented from cycling through the food chain and 
migrating through the water cycle.   

This pollutant recovery approach recognizes that pollutants are inherently dangerous and should 
be managed similarly in the urban environment to the way they would be managed in an 
industrial setting.  That means closing the loop by first eliminating pollutant sources wherever 
possible, then tracing the pathways of distribution, transformation and storage, and designing in 
steps along those pathways to collect and remove them.  Ideally the same pollutants that we now 
dispose of in landfills like heavy metals, nutrients and hydrocarbons would be harvested and 
reused.  That final step may be many years away, but the key is to avoid the slow buildup of 
toxins in our natural BMPs without a plan to deal with their eventual recovery.
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A pollutant recovery model might take an opposite view of multiuse and directly connected 
impervious areas from conventional LID design.  Similarly to cluster development strategy, 
polluting land uses, especially those associated with vehicles, could be connected so that they are 
effectively flushed to a manufactured underground treatment systems which would also serve as 
a discrete reservoirs.  Gardens, landscaping and natural areas would remain relatively unfouled 
by urban pollution, thereby protecting their value for multiple uses. This approach is recognizes 
that uses like recreation, habitat and aesthetic improvements may be incompatible with pollutant 
storage.

Ultimately, stormwater in Southern California must be managed as a resource that can be 
captured and reused to offset demand for potable water.  One approach is to encourage 
infiltration on a regional scale so that groundwater supplies are replenished using conventional 
site design based development as described in this permit. Another approach is to connect 
impervious areas and to treat runoff from them using structural controls.  Treated runoff is then 
captured in cisterns and reused on site for irrigation and other purposes where potable water is 
not required.  This may be the ultimate Low Impact Development approach since it eliminates 
runoff, restores evapotranspiration rates and concentrates pollutants in a benign location where 
they are easily recoverable.   

This permit should encourage such progressive approaches to runoff management by setting 
clear minimum performance standards for sites and watersheds and providing copermittees with 
the flexibility to meet those standards in the way that they deem most feasible. 

SPECIFIC COMMENTS 

Findings #11, Page 6 
A pretreatment requirement should be added for infiltrating BMPs on sites with moderate to high 
pollutant loading.  This is especially important on sites with high average daily traffic counts 
where automobile fluid leakage, tire and brake pad wear and pavement abrasion may clog 
infiltrating surfaces and contaminate soil and groundwater with pollutants like oil and grease, 
heavy metals and fine particulate matter.   Areas with a high potential for spills of hazardous 
materials should also be designed with pretreatment so that spilled materials, especially oil, 
antifreeze, gasoline and other pollutants related to automobiles can be contained and recovered 
without impacting the natural environment. 

Section D.2.f, Page 10 
Please remove the phrase “to avoid standing water” from the second sentence which currently 
reads:

“However, proper BMP design to eliminate standing water can prevent the creation of vector 
habitat.”   
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There are other ways of managing vector issues like eliminating access to standing water, using 
insecticide sprays and designing BMPs like wet ponds with reduced mosquito habitat and ample 
habitat for mosquito predators.  Design of BMPs to eliminate standing water seems to leave only 
two types of BMPs as viable options: those that store pollutants on top of a filtering or 
infiltrating surface such as bed filters or bioretention cells; and those that include a drainage 
orifice at the bottom of the structure such as a dry detention basin. 

On all but the cleanest sites, the first option is problematic. Infiltrating or filtering surfaces will 
become plugged with sediment if it is allowed to accumulate on the surface. Pretreatment should 
be provided so that the majority of pollutants can be removed prior to filtration or infiltration. 
Many of the pretreatment technologies that provide trash, sediment and oil and grease removal 
prior to infiltration include sedimentation sumps and underflow baffles to remove floating 
materials. These are useful tools that would be prohibited by this requirement. 

BMPs with orifices at or near the bottom may not effectively treat low and nuisance flows and 
will not remove floating pollutants. This makes them poor choices where spills or heavy oil and 
grease loads are expected. Trash and sediment accumulation may also plug the outlet orifice 
causing standing water. These devices also benefit from pretreatment. 

Section D.1.c.2, Page 21 
The requirement to “direct runoff from impervious areas into landscaping” may be problematic 
and should be removed or qualified.  Routing flow from impervious areas through pervious 
features before discharge can endanger the functionality and safety of those features as pollutants 
like trash, sediment and oil and grease accumulate.  Such an approach may also lead to erosion 
of natural surfaces at high flow rates.   

The potential for scouring is compounded by the fact that small scale vegetated practices are 
typically distributed throughout sites, and may collect runoff from catchments with very short 
times of concentration.  Rainfall records available for runoff models are most commonly 
collected at hourly intervals.  This relatively long interval effectively depresses the peak recorded 
intensity for rainfall bursts that may create very high, but short duration runoff surges in small 
catchments. 

Section D.1.c.6, Page 22 
This section discussing infiltration and groundwater protection concludes with the disclaimer, 
“The restrictions are not intended to be applied to small infiltration systems dispersed throughout 
a development project.” 
Size of practice is an arbitrary criteria for requiring pretreatment and measures to protect 
groundwater quality.  A more reasonable approach would be to base requirements on the 
magnitude and nature of the pollutant load expected from the surfaces draining to the infiltration 
systems.  Such an assessment could be based on land use and ratio of impervious drainage area 
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to infiltration surface area.  For example, a relatively small infiltration BMP treating a large 
volume of runoff annually from a parking lot would be expected to accumulate pollutants more 
quickly and at a higher concentration than a larger centralized infiltrating BMP treating a 
pedestrian courtyard. 

Section D.1.c.6.b, Page 22 
This section states, “All dry weather flows containing significant pollutant loads must be 
diverted from infiltration devices.”  This section should be revised to make it clear that these 
flows may be infiltrated if they are treated to remove or reduce loads of pollutants that either are 
of particular danger to groundwater supplies, or impair the functionality of infiltrating BMPs.  
Distinction between the types of pollutants present would be helpful.  For example nuisance 
flows are known to contain high concentrations of pollutants like bacteria, nitrates, 
orthophosphate and oil and grease.  Of these pollutants, oil and grease is probably the most 
problematic for infiltrating BMPs since it can clog the filtering surface and inhibit healthy 
vegetative growth.  The other pollutants are most feasibly managed by infiltration 

Section D.1.d.4. Page 26-7 
Sub-sections a, c.vi and c.viii contain requirements to disconnect impervious surfaces by routing 
runoff through pervious site features.  As noted previously in comments on Section D.1.c.2 this 
guidance may be problematic and unnecessary. Assuming that the intent is to increase the time of 
concentration on a site and to decrease the total runoff volume, it would seem to make more 
sense to rely on clear hydromodification requirements to guide proper site design.  For example, 
an engineer may recognize that impervious areas generate deleterious pollutants and may wish to 
avoid contaminating vegetated site areas with those pollutants.  This is an especially important 
consideration where those vegetated areas are used for non-stormwater purposed like recreation, 
aesthetic benefits or wildlife habitat. 

In such cases, it may make more sense from a health and safety and aesthetic perspective to 
directly connect impervious areas, and to direct runoff to a subsurface treatment device that will 
contain pollutants out of sight and out of contact with the natural environment.  If this 
underground system is designed to incorporate sufficient infiltration or detention features such 
that the hydromodification performance targets are met, it should be considered to be at least 
equally suitable. 

Section D.1.d.6, Page 27 footnote 
The footnote reads, “Low impact Development (LID) and other site design BMPs that are 
correctly designed to effectively infiltrate, filter, or treat runoff can be considered treatment 
control BMPs. 

First, the word “practices” or “site design BMPs” should be added after (LID) since LID is a 
design approach and can not accurately be considered to be a treatment control. 
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Second, it is not clear how one would distinguish between an LID practice that is a treatment 
control BMP and one that is not. For example does “correctly designed to effectively infiltrate, 
filter or treat” mean that the site design practice must meet the numeric sizing criteria and have 
medium to high effectiveness for the most significant pollutants of concern in order to be 
considered a treatment control? This is important because treatment controls and site design 
BMPs are treated very differently in this permit. 

For example, there is no requirement in this permit that site design BMPs be inventoried, 
inspected or maintained.  In fact, if the “LID Site Design BMP Substitution Program” as 
described in section D.1.d.8 is implemented, entire sites may have no treatment controls 
whatsoever, and therefore no requirement that ongoing efficacy is preserved through inspection 
and maintenance.  

Site design BMPs also do not have to be sized according to the numeric sizing criteria.  They do 
not have to have medium or high effectiveness for pollutants of concern and there is no 
discussion of alternate performance criteria applicable to them.  Therefore, it would seem to be 
difficult to establish design standards for them as is required, since design standards are typically 
developed to ensure that some specific level of performance is met.   

As noted in comments on Section D.1.c.6 distributed infiltration practices do not require the 
same pretreatment and groundwater protection safeguards that centralized infiltration BMPs 
require.

The definition of “treatment control BMP” (Attachment C-9) includes “any engineered system 
designed to remove pollutants…”  By this definition, all site design BMPs that remove 
pollutants, regardless of which ones or how much, could be considered to be part of the treatment 
control BMP system and would be subject to the tracking, inspection and maintenance provisions 
in this section.  Is this the intent? 

The lack of inspection, maintenance and performance criteria for site design BMPs seems to be 
an oversight, considering that they are intended to provide pollutant removal and hydrologic 
control functions, albeit at a level not necessarily satisfying the criteria in Section D.1.d.6.   

Section D.1.d.6, Page 27 
This section requires that BMPs be designed to “mitigate (infiltrate, filter or treat) the required 
flow rate or volume.  This language seems to hold infiltration, filtration or treatment as 
equivalent mitigation strategies. This is inaccurate. Infiltration is superior to treatment by 
filtration or any other conventional method in that it eliminates runoff and pollutants from 
overland flow. The term “treat” is confusing when appearing with “filter”, since filtration is one 
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method of treatment. The current language implies that “treating” runoff is different than 
“filtering” runoff, yet there is no definition of what it means to “treat” runoff.  It would be clearer 
to simply require that the 85th percentile design storm be treated with BMPs having a medium or 
high effectiveness for expected pollutants of concern.

Section D.1.d.7, Page 29 
This section provides for the creation of a mitigation fund to be used in lieu of on-site treatment 
where on-site treatment BMPs are infeasible.  This is an important tool that may be used to fund 
regional improvement projects that may be necessary for TMDL compliance. 

Its utility would be improved by allowing off site mitigation to be pursued if that mitigation 
produces a greater environmental benefit than on-site treatment controls.  For example, a 
copermittee may wish to design a regional treatment facility to address bacteria, dissolved 
metals, nitrates or other pollutants that require advanced treatment.  Or, infiltration may not be 
feasible on site but may be feasible elsewhere within the watershed.  Depending on the priority 
pollutants and the area, regional controls may prove to be more feasible.  As long as waters of 
the United States or the State are not used to convey pollutants to a regional treatment system, 
this should be allowed. 

Section D.1.d.8, Page 30 
This section contains no performance requirements for site design BMPs other than to say that 
the program must “clearly exhibit that it will achieve equal or better runoff quality…”  More 
specific performance criteria would be helpful to guide the development of site design BMP 
design criteria.

Section D.1.f.1.c, Page 32 
Inspection of treatment controls by parties other than the copermittees should be allowed provide 
that the copermittees receive inspection and maintenance reports that are adequate to gauge 
compliance with this order. 

Section D.1.h.5.a.iii, Page 36 
Literally matching pre and post development hydrographs is very difficult if not impossible.   It 
would be clearer and more reasonable to require that the peak flow rate and runoff volume not be 
exceeded for a range of return periods from the 1 year to the 10 year.  

Section D.3, Page 46 
In this section, copermittees are instructed to identify and inventory potential pollutant sources 
from existing developments and to designate minimum and enhanced BMPs for these areas.  
These BMPs are intended to meet the same goals set for BMPs for new development, namely the 
reduction of pollutant discharges to the MEP, and the attainment of water quality standards. 
Copermittees are further required to implement, or require the implementation of these BMPs.  
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Maine:
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Toll-free: 866-740-3318   Fax: 866-376.8511

©2006 CONTECH Stormwater Solutions 

Although no time line is given for implementation, it would seem that this section creates a 
requirement that all existing development be retrofitted to include whatever BMPs are necessary 
to result in the attainment of water quality objectives, including treatment controls and site 
design BMPs.  Is this the intent?  Are there timelines that apply other than TMDL 
implementation targets? Is it intended that these BMPs will include structural practices? 

Thank you for the opportunity to raise these questions and issues.  I look forward to changes in 
the next draft of the permit. 

Sincerely,

Vaikko P. Allen II, CPSWQ 
Regulatory Relations Manager - West 
CONTECH Stormwater Solutions 
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Attachment 1 
Comments on Fact Sheet/Technical Report For Tentative Order R9-2007-0002 

Economic Issues (p.11) 

The Fact Sheet’s discussion of Economic Issues considers the costs and benefits of water 
quality protection and management. This discussion is prefaced with a reference to the 
work of Ribaudo and Hellerstein (2002).  These authors note that that a “knowledge of 
benefits and costs to water users is required in any complete assessment of policies to 
create incentives for water quality improving changes in agricultural practices.”  The 
paraphrasing of this work in the Fact Sheet unfortunately omits consideration of the 
context and scope of this work. Since their work is advocating cost-benefit analysis to 
initially inform policy development rather than subsequently validate its implementation, 
Ribaudo and Hellerstein’s target audience are clearly the policy writers (or permit 
writers) and not the practioners of agricultural production.  This key point is missed by 
the Fact Sheet author.  

The scope and limitations of environmental cost-benefit analysis also have to be 
recognized.  Indeed, the beach closure studies noted in the Fact Sheet quite possibly 
represent the limits of meaningful cost-benefit analysis as it can be applied to water 
quality protection and management in Orange County.  In environmental cost-benefit 
analysis there are no markets for environmental quality and no prices with which to 
completely measure environmental value.  Consequently, such analyses have to 
determine economic effects through the measurement of observed changes in the 
behavior of water users (e.g. a reduction in beach use) and the determination of direct use 
values.  However, direct use values such as those identified by Lew et. al. (2001) only 
capture a portion of the total economic value of an environmental asset.  For example, 
NOAA observes that indirect use values (e.g. biological support, climate regulation etc.), 
non-use values (e.g. potential future use), and intrinsic values (biota has a value 
irrespective of usefulness to humanity) also have to be considered in the evaluation of an 
environmental resource 

In summary, cost-benefit analysis requires that the natural environment be translated into 
monetary terms. The Center for Progressive Regulation (CPR) (2007) believes that this 
feature is one aspect of cost-benefit analysis that “makes it a terrible way to make 
decisions about environmental protection, for both intrinsic and practical reasons.” CPR 
also believes that “it is not useful to keep cost-benefit analysis around as a kind of 
regulatory tag-along, providing information that regulators may find useful even if not 
decisive. Cost-benefit analysis is exceedingly time- and resource-intensive, and its flaws 
are so deep and so large that this time and these resources are wasted on it.”  Part of this 
latter observation is underscored by the 1998 the state of Minnesota�s scoping study on a 
cost-benefit model to analyze water-quality standards.  Its task force estimated costs of 
$3.6 to $4.4 million over four years to support model development and the project was 
stopped at the conclusion of the scoping study.  If the Fact Sheet retains a discussion of 
cost benefit analyses, this discussion should be revised to explicitly recognize the limited 
utility of the approach when applied to environmental protection. 
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Discharge Characteristics (p.21) 

The Fact Sheet presents a chronological record of investigations into the environmental 
significance of dry and wet weather runoff from urban areas starting with Nationwide 
Urban Runoff Program (NURP).  This discussion is overly selective in its sources and 
needs to temper some of the assertions predicated on NURP and the federal assessments 
of water quality with more recent research (see discussion below).    

Illicit Connections/Discharges:  NURP clearly identified illicit connections as an issue 
of concern with respect to dry weather processes.  However, the NURP studies of this 
issue were predominantly from the older urban environments of the East Coast.  For 
example, USEPA’s investigative guidance cites studies from Washentaw County, 
Michigan; Toronto, Canada; and Inner Grays Harbor, Washington.  While the Fact Sheet 
reports that NURP “found pollutant levels from illicit discharges were high enough to 
significantly degrade receiving water quality,” and thereby connotes the potential 
significance of this issue in Orange County, the Permittees’ extensive and repeated 
inspections of their storm drain infrastructure during the first and second term permits 
found very few illicit connections.  Moreover the most recent annual report identified 
only 12 illegal discharges identified through the dry weather reconnaissance program.  
The Fact Sheet needs to recognize this significant regional disparity. 

Fecal Indicator Bacteria:  The Fact Sheet notes Haile et. al’s (1996) epidemiological 
study conducted in the summer of 1996 to assess adverse impacts from swimming in 
ocean water receiving untreated urban runoff.  The study presents adverse health effects 
as risk ratios, comparing the risk to swimming near storm drains with swimming varying 
distances (1-50, 51-100, and >400 yards) from storm drains.  It also assessed risk by 
Fecal Indicator Bacteria (total coliform, fecal coliform, enterococcus, and E. coli), and by 
virus.  The study found elevated risk for the majority of the disease symptoms, most 
notably for Highly Credible Gastro-intestinal Illness (HCGI) when swimming near the 
storm drain.  However, the only statistically significant results were for a subset of 
symptoms: fever, chills, ear discharge, cough and phlegm, and significant respiratory 
disease. The correlation between health effect and FIB was poor.  For HCGI, the 
relationship was strongest with the FIB enterococcus since the risk increases with 
concentration.  However, this risk was not statistically significant.

The Fact Sheet is significantly remiss in not discussing Colford et al. (2005) who 
conducted an epidemiological study at Mission Bay, California during the summer of 
2003.   The study’s goal was to evaluate health impacts in relation to traditional fecal 
indicator bacteria where non-point sources, non-human fecal sources are dominant.  One 
important finding was that no significant correlation was observed between increased risk 
of illness and increased levels of traditional water quality indicators, including 
enterococcus, fecal coliform, or total coliform (see Table 15 in Colford et al., which 
summarizes health outcome and odds ratio).   The Table shows a weak correlation, or an 
odds ratio greater than 1 for various symptoms, but the confidence intervals indicate the 
results are not statistically significant.  On the other hand, significant associations were 
observed between the levels of male-specific coliphage and HCGI-1 (vomiting and 
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diarrhea, or fever; or cramps and fever), HCGI-2 (vomiting and fever), nausea, cough, 
and fever-but this was a rare circumstance, possibly indicative of the presence of human 
sewage, and not many swimmers were exposed.  

The results from the epidemiological studies conducted both at Santa Monica and 
Mission Bay agree that fecal indicator bacteria do not adequately assess risk.  However, it 
is anticipated that the results from a new epidemiological study being conducted by 
Southern California Coastal Water Research Project (SCCWRP) in association with the 
City of Dana Point will offer insight about the impact from fecal indicator bacteria 
reaching beaches.  The Fact Sheet needs to be revised to correct its current 
oversimplification of epidemiological understanding and omission of both current and 
impending research in this area. 

Environmentally Sensitive Areas (ESAs): The Fact Sheet contends that CWA 303(d) 
impaired waterbodies have a much lower capacity to withstand pollutant shocks than 
might be acceptable in other areas.  This contention appears contrary to the Permittees’s 
bioassessment data which finds degraded habitats to be characterized by diminished 
biological diversity and higher numbers of a limited range of pollutant tolerant taxa.
CWA 303(d) impaired waterbodies might be better characterized as pollution insensitive
areas.

Infiltration and Groundwater Protection:  The Fact Sheet notes the Tentative Order’s 
incorporation of existing guidance regarding urban runoff infiltration and groundwater 
quality protection.  This discussion needs to be re-considered in the context of studies 
that suggest that the threat to groundwater may be overstated.  Nightingale (1987) 
examined the impact of urban runoff on water quality beneath five retention/recharge 
basins in Fresno as part of NURP.  He concluded that “no significant contamination of 
percolating soil water or groundwater underlying any of the five basins has occurred for 
the constituents monitored in the study.”  More recently, the Los Angeles Basin 
Water Augmentation Study (2005) has specifically examined the fate and transport of 
urban runoff-borne pollutants by monitoring storm water quality as it infiltrates through 
the soil to groundwater.  The data collected during this study showed no immediate 
impacts, and no apparent trends to indicate that storm water infiltration will negatively 
impact groundwater. 

In Summary:  Regarding urban stormwater discharges, it has been observed that:

Impacts to water quality in terms of chemistry tend to be transient and elusive, 
particularly in streams; 
Impacts to habitat and aquatic life are generally more profound and are easier to 
see and quantify than changes in water column chemistry; 
Impacts are typically complex because urban stormwater is one of several sources 
of adverse impact including agricultural and non-urban area runoff, and 
Impacts are often interrelated and cumulative.  For example, the condition of an 
urban stream system’s biological resources reflects both degraded water quality 
and hydromodification. 
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Prefacing the Discharge Characterization discussion with an equivalent summary would 
help balance the chronological presentation of information that has the effect of perhaps 
overly connoting the significance of urban stream chemistry. 

Urban Runoff Management Programs (p.34) 

Sweeping of Municipal Areas:  Street sweeping was essentially discredited as a BMP 
after the 1983 NURP report.  However, since that time technological advances, 
specifically the development of vacuum assisted dry sweepers, have led to street 
sweeping as a practice that can potentially be effective in improving water quality.  For 
example, RWMWD (2005). reports a number of studies that show regenerative air and 
vacuum sweepers capable of 70% total suspended solids (TSS) removal.  Higher rates of 
TSS recovery are reported by Bannerman (2007).   

On the specific issue of effectiveness and the relative significance of street sweeping 
frequency, frequency is clearly subordinate to other considerations.  The Center for 
Watershed Protection (2002)  notes that “arguably the most essential factor in using street 
sweeping as a pollutant removal practice is to be sure to use the most sophisticated 
sweepers available.”  The Center also notes the ability to regulate parking as another 
important aspect.  Martinelli (2002) concludes that “…freeway sweeping with a high 
efficiency sweeper can be a BMP for the control of stormwater runoff pollutant…” and 
that his study supports the purchase and use of high efficiency sweepers.  [These findings 
are consistent with the current and proposed 2007 DAMP.] 

The significance of the technology is also a recurrent message in the extensive annotated 
bibliography of street sweeping studies in RWMWD (2005).  RWMWD notes street 
sweeping effectiveness begins first with the choice of the right equipment. Other 
important variables include the timing of sweeping in relation to rainfall events and the 
speed of sweeper operation.  Where frequency has been examined, the Center for 
Watershed Protection also observes that efficiency at greater frequencies than weekly 
declines because of (1) only small incremental gain and (2) higher removal could be 
obtained on residential streets versus heavily traveled roads.  This finding contradicts 
CASQA’s (2002) recommendation to increase frequency in high traffic areas.

It is clear from a review of the available literature there is no robust technical justification 
for working to try to optimize street sweeping based on traffic counts.  Consequently, 
while street sweeping will continue to be a focus of the Permittees efforts with respect to 
pollutant load reduction efforts.  The requirement to try to optimize frequency based upon 
traffic counts needs to be deleted from the Order. 
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County of Orange Legal and Policy Comments – Attachment A 
Tentative Order No. R9-2007-0002 
April 4, 2007 

ATTACHMENT A 

ORANGE COUNTY COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 

INTRODUCTION

This Attachment A contains the principal legal and policy comments of the County of Orange 
(the “County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report (“Fact Sheet”) is referenced in 
this attachment, the County has not attempted, at this time, to provide detailed legal comments 
on the Fact Sheet.  The County reserves the right to provide additional legal comments, on both 
the Tentative Order and Fact Sheet, before the close of public comment. 

PRINCIPAL LEGAL AND POLICY COMMENTS

I. The Blanket Finding That All Natural Streams That Convey Urban Runoff Are Both 
An MS4 And A Waters Of The U.S. Is Inconsistent With Federal Law And 
Unsupported In the Fact Sheet 

Tentative Order Finding D.3.c. (page 10) states that:

Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban 
streams used in this manner are part of the municipalities MS4 
regardless of whether they are natural, man-made, or partially 
modified features. In these cases, the urban stream is both an 
MS4 and a receiving water.  (Emphasis added.) 

The Finding has two parts.  First, it states that urban streams that are used to convey urban 
runoff are part of an MS4.  Second, it states that such urban streams are both an MS4 and a 
receiving water.  Neither part of this Finding withstands scrutiny. 

A. Under The CWA Definition Of MS4, A Natural Stream Is Not An MS4 Unless 
It Is Channelized And Owned Or Operated By The Copermittee 

An MS4 or “municipal separate storm sewer system” is a system of municipal separate storm 
sewers.  “Municipal separate storm sewer” is defined as: 

[A] conveyance or system of conveyances (including roads with 
drainage systems, municipal streets, catch basins, curbs, gutters, 
ditches, man-made channels, or storm drains): 
 (i)  Owned or operated by a State, city, town, borough, 
county, parish, district, association, or other public body (created by 
or pursuant to State law) . . . that discharges to waters of the United 
States;

Page 1 of 18 
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 (ii)  Designed or used for collecting or conveying storm 
water;
 (iii)  Which is not a combined sewer; [and] 
 (iv)  Which is not part of [a POTW]. 

40 C.F.R. § 122.26(b)(8).  The Tentative Order includes the same definition.  Tentative Order at 
Appendix C-6. 

According to the definition of MS4, to the extent that a municipality “channelizes” a natural 
stream and the man-made channel is owned or operated by a Copermittee and designed or 
used for collecting or conveying storm water, it might fit within the definition of MS4.  Man-made 
storm drain conduits installed in natural drainages would also be part of an MS4.  Otherwise, 
urban streams are not roads, streets, catch basins, curbs, gutters, ditches, or storm drains and 
thus are not MS4s.  If the USEPA had intended the definition to include “natural streams” that 
convey storm water, then it would not have limited the relevant specific items included to 
“ditches and man-made channels.”  All of the specified conveyances are part of a constructed 
storm drainage system.  Natural streams that also convey storm water are not.1

The Fact Sheet discussion of Finding D.3.c. does not support the assertion that “all natural 
streams” that are used to convey urban runoff are part of the MS4.  The Fact Sheet limits its 
discussion to the circumstance where “an unaltered natural drainage[ ] receives runoff from a 
point source (channeled by a Copermittee to drain an area within [its] jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4.”  Fact Sheet at 54.  Even 
with this narrowed focus, the “natural drainage” described still does not fall within the definition 
of an MS4, and the Fact Sheet provides no legal analysis in support of this finding. 

Accordingly, the County recommends that the Regional Board delete Finding D.3.c. from the 
Tentative Order. 

B. Under Rapanos, A Channel Through Which Water Flows Intermittently Or 
Ephemerally Or That Periodically Provides Drainage For Rainfall Is Not A 
Waters Of The U.S. 

Finding D.3.c of the Tentative Order states that natural streams used to convey urban runoff are 
both a part of the MS4 and a receiving water.  The term “receiving waters” is defined in the 
Tentative Order as “[w]aters of the United States.”  Tentative Order at Appendix C-7.  In 2006, 
the United States Supreme Court issued its most recent pronouncement as to what is (and is 
not) a “waters of the United States” under the Clean Water Act (“CWA”).  The plurality decision 
in Rapanos v. United States 126 S. Ct. 2208, 2225 (2006) concluded:  

1 USEPA’s proposed definition of an MS4 was limited to conveyances (including roads with 
drainage systems) “designed solely for collecting or conveying storm water.”  See 53 Fed. Reg. 
49416, at 49467 (Dec. 7, 1988).  Under the proposed definition, a natural stream clearly could 
not be an MS4 since it is not “designed.”  In light of comments that the proposed definition 
needed to be clarified to state that road culverts, road ditches, curbs and gutters are part of the 
MS4, USEPA “clarified that municipal streets, catch basins, curbs, gutters, ditches, man-made 
channels or storm drains” are MS4s.  See 55 Fed. Reg. 47990, at 48036 (Nov. 16, 1990).  Since 
not all of these man-made features are designed solely for collecting storm water, the final 
definition of MS4 provides “designed or used for collecting or conveying storm water” rather 
than “designed solely for collecting or conveying storm water.”  Id. at 48065 (emphasis added). 

2
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In sum, on its only plausible interpretation, the phrase “the waters 
of the United States” includes only those relatively permanent, 
standing or continuously flowing bodies of water “forming 
geographic features” that are described in ordinary parlance as 
“streams[,] . . . oceans, rivers, [and] lakes.” See Webster’s 
Second 2882.  The phrase does not include channels through 
which water flows intermittently or ephemerally, or channels that 
periodically provide drainage for rainfall.

Under this definition, the most that the Regional Board can say with respect to natural drainages 
used to convey urban runoff is that, to the extent they are relatively permanent, standing or 
continuously flowing bodies of water forming geographic features that would be described as 
streams or rivers, they might be considered to be waters of the U.S..  To the extent a drainage 
has only intermittent or ephemeral flows or only periodically provides drainage for rainfall, the 
finding that the drainage is a waters of the U.S. would be inconsistent with the current U.S. 
Supreme Court interpretation of the term.  Moreover, to make a Finding that any particular 
drainage used to convey urban runoff is a waters of the U.S. would require a factual analysis on 
a case by case basis. 2  The Regional Board’s blanket Finding D.3.c. is merely a broad 
declaration unsupported in fact or current law and should be deleted from the Tentative Order.   

C. To The Extent A Natural Drainage Is A Waters Of The U.S. It Cannot Also Be 
An MS4; By Definition An MS4 Discharges To Waters Of The U.S. 

As noted above, the Tentative Order and federal CWA regulations define an MS4 as a 
conveyance that discharges to waters of the United States.  The notion that a drainage can be 
both part of an MS4 and a receiving water is inconsistent with this definition.  Thus, to the extent 
a natural drainage is a waters of the U.S., it cannot also be an MS4 and vise versa.  The 
Regional Board should revise the Tentative Order to make clear that if a conveyance is deemed 
part of an MS4 in accordance with the CWA definition, then it cannot also be deemed a waters 
of the United States. 

II. The Proposed Prohibition Of Treatment Control BMPs In Receiving Waters Is 
Unsupported By Federal Law And Inconsistent With State Law 

The Tentative Order Finding E.7 (page 14) states that ”[u]rban runoff treatment and/or mitigation 
must occur prior to the discharge of urban runoff into a receiving water.”  Given Finding D.3.c., 
which states that all natural drainages that carry urban runoff are “both an MS4 and a receiving 
water,” Finding E.7 presents significant practical issues for the placement of treatment control 
BMPs and creates a legal conundrum.  Moreover, the Finding is based on a misinterpretation of 
CWA regulations and misconstrues USEPA guidance on storm water treatment BMPs.   

Finding E.7 apparently is intended to support Tentative Order revisions to the Standard Urban 
Storm Water Mitigation Plan (SUSMP) requirements for Priority Developments.  Tentative Order 
Section D.1.d.(6)(c) (page 28) is a new provision that provides, “All treatment control BMPs 
must be located so as to infiltrate, filter, or treat runoff prior to its discharge to any waters of the 
U.S.,” except where multiple projects use shared treatment.  Section D.1.d.(6)(f) (page 28) 
provides that treatment control BMPs for all Priority Development Projects must be 

2 Even under Justice Kennedy’s concurring opinion, the determination of a “significant nexus” 
must be made on a case-by-case basis.  See 126 S. Ct. at 2250-51. 

3
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“implemented close to pollutant sources (where shared BMPs are not proposed), and prior to 
discharging into waters of the U.S.” (emphasis added).  The corresponding provision in the third 
term permit, provides that such BMPs be “implemented close to pollutant sources, when 
feasible, and prior to discharging into receiving waters supporting beneficial uses” (emphasis 
added).  Finally, and most directly, Section D.1.d.(6)(g) (page 29) provides that treatment 
control BMPs must “[n]ot be constructed within a waters of the U.S. or waters of the State”
(emphasis added).  The addition of “waters of the state” to this provision further exacerbates the 
problem.  “Waters of the state” includes “any surface water, groundwater, including saline 
waters, within the boundaries of the state.”  Including this expansive term in Section D.1.d(6)(g) 
would impose extreme limitations on the location of treatment BMPs and greatly interfere with 
Copermittees’ ability to achieve needed water quality improvements.   

The revised language of the Tentative Order severely limits the potential locations for 
installation of treatment control BMPs.  See Attachment B (pages 6-7).  Given the lack of any 
proper legal or factual basis for these limitations, the Regional Board should strike Finding E.7 
and the corresponding SUSMP revisions from the Tentative Order. 

A. Neither The USEPA Regulation Nor The USEPA Guidance Cited In The 
Finding Provide Legal Support For The Finding or the Revised SUSMP 
Provisions

1. 40 CFR 131.10(A) Addresses Only Designated Beneficial Uses; It Does 
Not Prohibit The Use Of A Water Body For Incidental Waste Assimilation 
Or Conveyance 

Tentative Order Finding E.7 and the corresponding discussion in the Fact Sheet cite to 
regulations in 40 CFR Part 131, which govern the development of water quality standards.  
Section 131.10(a) provides: 

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.  In no case shall a State adopt 
waste transport or waste assimilation as a designated use for any 
waters of the United States.  (Emphasis added.) 

On its face, this provision clearly does not prohibit or support the prohibition of construction of 
treatment control BMPs in waters of the U.S..  It merely prohibits a state from adopting “waste 
transport” or “waste assimilation” as a designated use for purposes of developing water quality 
standards.  It says nothing about, and has nothing to do with, the incidental use of a water body 
for those purposes. 

The “legislative history” of 40 CFR 131.10(a) does not indicate that the “In no case” language 
was meant to prohibit the construction of treatment control BMPs in receiving waters.  USEPA 
adopted Part 131 in 1983.  It revised and consolidated in the new Part 131 existing regulations 
previously found in 40 CFR Parts 120 and 35, which governed the development, review, 
revision and approval of water quality standards.  In 1982, Section 35.1550(b)(2) provided that 
the water quality standards of each state should:

4
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Specify appropriate water uses to be achieved and protected, 
taking into consideration the use and value of water for public 
water supplies, propagation of fish, shellfish, and wildlife, 
recreation purposes, and agricultural, industrial, and other 
purposes, and also taking into consideration their use and value 
for navigation. 

In USEPA’s proposed rule to establish Part 131, the language from 40 CFR 35.1550(b)(2) was 
maintained:

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.   

47 Fed. Reg. 49234, at 49247 (October 29, 1982).  In the final rule, USEPA added the “In no 
case” language without discussion.  In a “Summary of the Changes Made in the Proposed 
Regulation” table, USEPA simply stated:  “Statement added to [131.10(a)] prohibiting 
designating a stream for waste transport or assimilation.”  48 Fed. Reg. 51400, at 51404 
(November 8, 1983) (emphasis added).  The most that can be said, therefore, is that USEPA 
added the “In no case” language to avoid the prospect of states developing water quality 
standards to protect a stream for the beneficial use of waste assimilation or transport.  There is 
nothing in the preambles to either the proposed or final rules to suggest USEPA intended the 
provision to prohibit construction of treatment control BMPs in receiving waters.  Finding E.7 
suggests that allowing construction of treatment control BMPs in a receiving water would be 
“tantamount to accepting waste assimilation as an appropriate use for that water body.”  The 
extent to which any assimilation and transport of waste is “appropriate” as an existing or 
incidental use is determined in accordance with state policy and water quality standards, 
including TMDLs.  The CWA regulations cited in the Finding speak only to those uses that 
should and should not be identified as “designated uses” for the purpose of developing such 
water quality standards.  

2. USEPA’s Part 2 Guidance Clearly Contemplates That Construction Of 
Treatment Control BMPs In Receiving Waters May Be The Best If Not 
Only Option 

The USEPA guidance cited in Finding E.7 and the Fact Sheet does not support prohibition of 
treatment control BMP construction in receiving waters.  The Finding cites USEPA’s Guidance
Manual for the Preparation of Part 2 of the NPDES Permit Applications for Discharges from 
Municipal Separate Storm Sewer Systems (November 1992) (“Part 2 Guidance”).  Section 6 
generally discusses the proposed management program and Section 6.4 specifically addresses 
structural controls.  Because a CWA Section 404 permit might be required for some structural 
controls, including control projects that involve the discharge of dredged or fill material into 
waters of the U.S., including wetlands, the guidance suggests that municipalities should try to 
avoid locating such controls in natural wetlands: 

Applicants should note that CWA Section 404 permits may be 
required for some structural controls, including any control 

5
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projects that involve the discharge of dredged or fill material into 
waters of the United States, including wetlands.  States may also 
require permits that address water quality and quantity.  To the 
extent possible, municipalities should avoid locating structural 
controls in natural wetlands.  Before considering siting of 
controls in a natural wetland, the municipality should
demonstrate that it is not possible or practicable to construct them 
in sites that do not contain natural wetlands, and that the use of 
other nonstructural or source controls are not practicable or as 
effective.  In addition, impacts to wetlands should be minimized by
identifying those wetlands that are severely degraded or that 
depend on runoff as the primary water source.  Moreover, natural 
wetlands should only be used in conjunction with other 
practices, so that the wetland serves a “final polishing” function 
(usually targeting reduction of primary nutrients and sediments).
Finally, practices should be used that settle solids, regulate flow, 
and remove contaminants prior to discharging storm water into a 
wetland.

Part 2 Guidance at p. 6-21 (emphasis added).  Rather than supporting a prohibition of 
constructing structural BMPs in receiving waters, this guidance clearly contemplates that 
construction of such controls sometimes will be the best, if not only, option for treating storm 
water.  Moreover, rather than an overriding concern for water quality, the guidance appears 
primarily concerned with the burden of having to obtain a CWA Section 404 permit if 
construction results in dredged or fill material being discharged into wetlands. 

Thus Finding E.7 and the additional and revised SUSMP provisions at Section D.1(d)(6) of the 
Tentative Order are made without legal or factual support.  This Finding and the proposed 
prohibitions on construction of structural treatment BMPs in receiving waters should be stricken 
from the Tentative Order. 

B. The Proposed Prohibition Is Inconsistent With Water Code 13360(a)’s 
Prohibition On Specifying How Discharge Requirements Are To Be Met 

The Tentative Order establishes waste discharge requirements for discharges of urban runoff.  
In establishing these requirements, the Porter Cologne Water Quality Control Act makes it 
abundantly clear that the Regional Board may order Copermittees to comply with the 
requirements, but it may not specify how they comply with the order.  Water Code Section 
13360(a) provides: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or the 
particular manner in which compliance may be had with that 
requirement, order, or decree, and the person so ordered shall be 
permitted to comply with the order in any lawful manner.
(Emphasis added.)

As discussed above, it is not unlawful for Copermittees to construct treatment control BMPs in 
receiving waters.  Accordingly, Section 13360(a) prohibits the Regional Board from specifying 
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that such BMPs must be located prior to discharge into receiving waters in an effort to achieve 
desired reductions in storm water pollution as required by the Tentative Order.  Thus Finding 
E.7 and the proposed prohibitions on construction of structural treatment BMPs in receiving 
waters at Tentative Order Section D.1.(d)(6) should be stricken from the Tentative Order. 

III. The Finding That All Requirements In The Order Are Necessary To Meet The MEP 
Standard Is Unsubstantiated And Appears Designed To Avoid The Requirements 
Of California Law Applicable To Permit Requirements Imposed By The State In 
The Exercise Of Its Reserved Jurisdiction 

Finding E.6 of the Tentative Order provides: 

Requirements in this Order that are more explicit that the federal 
storm water regulations in 40 CFR 122.26 are prescribed in 
accordance with the CWA Section 402(p)(3)(B)(iii) and are 
necessary to meet the MEP standard.  (Emphasis added.) 

Finding E.6 is made without any identification of the “more explicit” provisions to which it refers 
and without the necessary analysis to support its conclusion that each such requirement is 
“necessary to meet the MEP standard.”  Moreover, Finding E.6 appears to be a “defensive 
finding” designed to avoid the requirements of Water Code Section 13241, which, together with 
Water Code Section 13263, requires the Regional Board to take economic considerations into 
account before adopting permit requirements that are more stringent than federal law requires.  
Moreover, to the extent that the Tentative Order imposes requirements more stringent than 
federal law requires, such requirements may be unfunded mandates prohibited by the California 
Constitution. 

Because Finding E.6 refers to unspecified provisions of the Tentative Order and is not 
supported by any factual analysis of such provisions, it must be removed from the Order. 

A. The Regional Board Cannot Simply Declare That All “More Explicit” 
Requirements In The Order Are Necessary To Meet MEP; It Must Identify 
Such Provisions and Demonstrate Why Each Requirement Is Mandated By 
Federal Law And Support Each Requirement With An Appropriate Finding 

Relying on California Supreme Court precedent, the State Board has held that, not only must 
waste discharge requirements or an NPDES permit be supported by findings, but also, in order 
to withstand challenge, the findings must be supported by substantial evidence.  In Order No. 
WQ 95-4, reviewing an NPDES permit issued by the San Francisco Bay Regional Board, the 
State Board agreed with petitioners’ contention that the findings (particularly Findings 17 and 
18) were inadequate.  Citing Topanga Association for a Scenic Community v. County of Los 
Angeles, 11 Cal. 3d 506, 515 (1974), the State Board found that Findings 17 and 18 did not 
“bridge the analytic gap between the raw evidence and ultimate decision or order.”  Order No. 
WQ 95-4 at p. 23.

In Topanga, the California Supreme Court analyzed Section 1094.5 of the Code of Civil 
Procedure, which addresses the procedure for judicial review of adjudicatory decisions rendered 
by administrative agencies.  “11 Cal. 3d at 514-15.  Section 1095.4 clearly contemplates that at 
minimum, the reviewing court must determine both whether substantial evidence supports the 
administrative agency’s findings and whether the findings support the agency’s decision.”  Id.
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Without identifying each of the “more explicit” requirements of the Tentative Order and 
demonstrating such requirements are necessary to meet the MEP standard, the Tentative Order 
lacks the requisite substantial evidence to support the conclusion that all such requirements are 
necessary to meet the MEP standard. 

B. In Particular, The MEP Finding is Not Supported By Any Analysis in the 
Fact Sheet 

In order to provide the substantial evidence necessary to support the MEP finding, the Regional 
Board would have to identify each “more explicit” requirement and establish that each such 
requirement in fact meets the definition of MEP.  The Fact Sheet discussion of Finding E.6 
makes no attempt to provide any factual analysis in support of the Finding.  Fact Sheet at 68.  
The Fact Sheet is merely a summary of the Regional Board’s reserved authority to implement 
its own standards and requirements, provided they are at least as stringent as those mandated 
by the CWA and federal regulations.  The Fact Sheet further discusses the Regional Board’s 
authority under CWA Section 402(p)(3)(B)(iii), which provides the statutory basis for the MS4 
permitting program.  Finally, the Fact Sheet refers to USEPA guidance, which “supports 
increased specificity in storm water permits . . . and expanded or better-tailored BMPs in 
subsequent permits, where necessary, to provide for the attainment of water quality standards.”  
Id. at 69.

This Fact Sheet discussion may support increased specificity and more tailored BMPs, where 
needed, provided that the need for more specificity is supported by an evaluation of need for 
more specificity.  The Fact Sheet does nothing to support the broad conclusion that all such 
“more specific” or “more explicit” requirements are “necessary to meet the MEP standard.”3

Accordingly, Finding E.6 is not supported by substantial evidence and should be deleted from 
the Tentative Order. 

C. To The Extent The Tentative Order Imposes Requirements That, Rather 
Than Meeting MEP, Go Beyond MEP, Or Otherwise Represent The Exercise 
Of The State’s Reserved Jurisdiction To Impose Requirements That Are Not 
Less Stringent Than The Federal CWA Mandate, The City of Burbank
Decision Requires The Regional Board To Comply With State Law, 
Including The Requirement To Consider Economic Factors 

In City of Burbank v. State Water Resources Control Board, 35 Cal. 4th 613 (2005), the 
California Supreme Court held that when a regional board issues an NPDES permit with 
requirements more stringent than what federal law requires, state law requires that the regional 
board take into account economic factors, including the discharger’s cost of compliance.  Id. at 
618.  Specifically, the court ruled that, where permit restrictions exceed the requirements of the 
Clean Water Act, the regional board must comply with Sections 13263 and 13241 of the Porter 
Cologne Water Quality Control Act. Id. at 626.  Read together, Sections 13263 and 13241 
require regional boards to take into account economic considerations when adopting waste 
discharge requirements. 

3  Given that the Fact Sheet and Tentative Order provide no analysis of the Tentative Order 
requirements in relation to the MEP standard, the County reserves its right to comment on the 
definition of MEP contained in the Tentative Order at C-5, and the Fact Sheet at 35-36, should 
the need for analysis of requirements in light of the MEP standard arise in the future.   
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As noted above, by stating that the “more specific” or “more explicit” requirements in the 
Tentative Order are necessary to meet the MEP standard (i.e., the federal requirement), without 
any support in the Fact Sheet, Regional Board staff appear to be making a defensive finding 
designed to ward off challenges that, in adopting the Tentative Order, the Regional Board failed 
to take into account economic considerations for those requirements that exceed the federal 
CWA mandate.   

However, the California Supreme Court made clear in City of Burbank that whether, on the one 
hand, a permit requirement is mandated by federal law, or, on the other hand, is the exercise of 
the state's reserved jurisdiction to impose its own requirements so long as they are at least as 
stringent, is an issue of fact.  Id. at 627.  Thus the Regional Board cannot seek to cloak its more 
stringent requirements in the broad assertion that all such requirements are required to meet the 
MEP standard.  That finding cannot be supported without a factual determination whether each 
such requirement is indeed “necessary to meet the MEP standard.”  The finding that all more 
“explicit” requirements in the Tentative Order are “necessary to meet the MEP standard” is an 
example of this.  The Court in City of Burbank remanded the case to the trial court to decide 
whether certain requirements were “more stringent” and thus should have been subject to 
economic considerations in accordance with California law.  Id.

To the extent the Tentative Order does include requirements that, in fact, do go beyond the 
federal mandate (which Copermittees believe it does), the Regional Board must subject such 
requirements to the required economic analysis as required by state law.  Many such 
requirements are identified in Attachment B.  For example, see the discussion of the Tentative 
Order’s prescriptive JURMP provisions in Attachment B (pages 8-21) and the Fiscal Analysis 
provisions in Attachment B (pages 23-26). 

D. To The Extent The Requirements Of The Tentative Order Exceed Federal 
Law, They Are Unfunded Mandates Under The California Constitution 

In addition to considering economic factors, to the extent the Regional Board has true choice or 
discretion in the manner it implements federal law, and chooses to impose costs on Copermittee 
that are not mandated by federal law, the state will have to fund the costs of complying with the 
requirements.

Under article XIII B, Section 9(b) of the California Constitution, federally mandated 
appropriations include “mandates of . . . the federal government which, without discretion,
require an expenditure for additional services or which unavoidably make the providing of 
existing services more costly.” Sacramento v. California (Sacramento II), 50 Cal. 3d 51, 71 
(1990) (quoting Cal. Const. art. XIII B, § 9(b)) (emphasis in original).  In contrast, federal 
mandates that impose costs on local agencies do not require reimbursement by the state.  
Hayes v. Commission on State Mandates, 11 Cal. App. 4th 1564, 1593 (1992).  This includes 
when a state implements a statute or regulation in response to a “federal mandate so long as 
the state had no ‘true choice’ in the manner of implementation of the federal mandate.”  Id.
(citing Sacramento II).

In contrast, article XIII B, Section 6 of the California Constitution requires the state to reimburse 
local governments for the costs associated with a new program or higher level of service 
mandated by the Legislature or any state agency.  Cal. Const. art. XIII B, § 6.  Costs imposed 
on local agencies by the federal government “are not mandated by the state and thus would not 
require a state subvention.”  Hayes, 11 Cal. App. 4th at 1593. 
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Thus, under both Hayes and Sacramento II, if the state has a “true choice” or discretion in the 
implementation of the federal law, then the state cannot avoid its reimbursement function under 
Section 6.  “If the state freely chose to impose the costs upon the local agency as a means of 
implementing a federal program then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government.”  Hayes,
11 Cal. App. 4th at 1594.  Therefore, federal law giving discretion to the states does not 
constitute a federal mandate. 

In relation to Finding E.6 regarding “more explicit requirements,” the Fact Sheet states that 
“CWA section 402(p)(3)(B)(iii) clearly provides states with wide-ranging discretion, stating that 
municipal storm water permits “[s]hall require controls to reduce the discharge of pollutants to 
the maximum extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the Administrator or the 
State determines appropriate for the control of such pollutants.”  Fact Sheet at 68 (emphasis 
added).

In the Report of Waste Discharge (ROWD) for the Tentative Permit, Copermittees described the 
extensive evaluations they have performed to identify weaknesses in their MS4 program.  
Where weaknesses were identified, the Copermittees recommended additional and more 
stringent BMPs to address them.  While Regional Board staff accepted some of these 
recommendations in the Tentative Order, the Tentative Order includes other new requirements 
that lack any similar foundation in program analysis and evaluation.  We would argue that these 
are not only “discretionary,” but impose unnecessary financial burdens on the Copermittees. 

The Regional Board should require its staff to identify those requirements that are not based 
upon Copermittee recommendations in the ROWD and determine whether such requirements 
indeed are necessary to meet the federal standard.  If not, they should be deleted from the 
Order.

IV. The Tentative Order Impermissibly Imposes Third-Party Obligations On 
Copermittees 

Finding D.3.d of the Tentative Order states that MS4 operators “cannot passively receive and 
discharge pollutants from third parties” and that where these operators do so, they “essentially 
accept[ ] responsibility” for such illicit discharges.  Section D.3.h. of the Tentative Order would 
hold Copermittees responsible for sewage overflows and infiltration that may discharge into their 
MS4s, regardless of whether Copermittees owned or controlled the sewage system   

To the extent the Tentative Order imposes obligations on Copermittees that are properly the 
responsibility of others (e.g., the Regional Board, sanitary sewer districts, etc.) or over whom 
Copermittees otherwise have no control, the County objects. 

A. Although The Copermittees May Have A Role In Regulating Industrial And 
Construction Sites, The Order Impermissibly Requires Copermittees To 
Assume Responsibilities Duplicating The Regional Board’s 
Responsibilities Under The Statewide General Storm Water Permitting 
Programs
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Under the Tentative Order, discharges from industrial and construction sites are subject to dual 
(state and local) regulation.  See Tentative Order, Finding D.3.a.  The Finding and Fact Sheet 
acknowledge that many industrial and construction sites are subject to the General Industrial 
Permit4 and the General Construction Permit,5 adopted by the State Board and enforced by the 
Regional Board, but claim that USEPA supports an approach holding the Copermittees 
responsible for the control of discharges from industrial and construction sites in their 
jurisdictions. 

While the Copermittees may have a role in regulating industrial and construction sites, to the 
extent that the Tentative Order requires the Copermittees to assume responsibilities which 
either duplicate the Regional Board’s responsibilities for the statewide general permitting 
program or are more extensive than those mandated under the CWA regulations applicable to 
MS4s, the County objects. 

1. Duplication Of The Regional Board’s Responsibilities Under Statewide 
General Permits

Contrary to the assertion made in the Fact Sheet at 51-51 and Finding D.3.a, USEPA in fact 
rejected placing responsibility for regulating discharges from industrial sites (including certain 
construction sites6) with municipalities.  In USEPA’s proposed Phase I storm water regulations, 
USEPA actually considered placing responsibility for industrial discharges through MS4s with 
the local municipalities (see 55 Fed. Reg. 47990, at 47997 (Nov. 16, 1990)), but ultimately 
rejected this approach, placing the responsibility for regulating industrial discharges through 
MS4s with the state and/or regional boards and requiring industrial dischargers to obtain their 
own permits. Id. at 48000.  According to USEPA, “this approach . . . address[ed] the concerns 
of municipalities that they lack sufficient authority and resources to control all industrial 
contributions to their storm sewers and will be liable for discharges outside of their control.”  Id.
at 48001.  Instead of having responsibility for industrial site discharges, municipalities would 
only have “an important role in source identification and the development of pollutant controls” 
for industries that discharged through MS4s.  Id. at 48000.   

Furthermore, the Fact Sheet’s reliance on the Phase II storm water regulations is misplaced.  
First, the Phase II regulations do apply to Phase I permits.  Even if they are relevant to medium 
and large MS4s, the Phase II regulations only provide that small MS4s are to develop and 
implement ordinances or other regulatory mechanisms to require erosion and sediment controls
for construction sites, as well as sanctions to ensure compliance, to the extent allowable under 
state, local or tribal law.  40 C.F.R. § 122.34(b)(4)(ii)(A) (emphasis added).  This provision 
clearly does not make the Copermittees responsible for erosion and sediment from construction 

4 The “General Industrial Permit” refers to State Water Resources Control Board Water Quality 
Order No. 97-03-DWQ National Pollutant Discharge Elimination System General Permit No. 
CAS000001, Waste Discharge Requirements for Discharges of Storm Water Associated with 
Industrial Activities Excluding Construction Activities. 
5 The “General Construction Permit” refers to State Water Resources Control Board Order No. 
99-08-DWQ National Pollutant Discharge Elimination System General Permit No. CAS000002, 
Waste Discharge Requirements for Discharges of Storm Water Runoff Associated with 
Construction Activity. 
6 “Industrial activity” is defined to include construction activity that results in the disturbance of 
more than five acres of total land area.  40 C.F.R. § 122.26(b)(14)(x). 
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sites.  Nor does it provide the Regional Board with authority to shift its responsibility for 
regulating construction site storm water to the Copermittees by requiring them to establish a 
duplicative program. 

In fact, in the USEPA Storm Water Phase II Compliance Assistance Guide cited to in the Fact 
Sheet, USEPA explicitly says that in order to aid construction site operators to comply with both 
local requirements and their own NPDES permit, the Phase II Final Rule includes a provision 
that “allows the NPDES permitting authority to reference a ‘qualifying . . local program’ in the 
NPDES general permit for construction.”  USEPA Storm Water Phase II Compliance Assistance 
Guide, p. 4-32.  This means that if a small municipality has a construction permit program that 
satisfies the NPDES requirements of the general construction permit program, then the site 
operator’s compliance with the local program would constitute compliance with the General 
Construction Permit.  In other words, USEPA does not require small MS4s to assume the 
construction permit obligations of the Regional Board; it simply allows small MS4s to take on 
those obligations.  Id.

Thus, rather than supporting an approach that would have municipalities duplicating the 
responsibilities of the State under the statewide general industrial and construction permits, 
USEPA’s regulations seek to avoid such duplication, clearly placing responsibility for discharges 
from industrial and construction sites with the State and the site discharger. 

2. Proper Limits Of The Copermittees’ Obligations 

The scope of obligations that can be legitimately imposed on the Copermittees with respect to 
discharges from industrial and construction sites is narrow.  The Copermittees are required to 
demonstrate adequate legal authority to control the contribution of pollutants to the MS4 by 
storm water discharges associated with industrial activity (which includes certain construction 
sites).  40 C.F.R. § 122.26(d)(2)(i)(A).  They are also required, to the extent practicable and 
applicable, to describe in their MS4 permit application a proposed program to monitor and 
control pollutants in storm water discharges to MS4s from certain industrial sites and a 
proposed program to implement and maintain structural and non-structural BMPs to reduce 
pollutants in storm water runoff from construction sites to MS4s.  40 C.F.R. §§ 
122.26(d)(2)(iv)(C) and (D); 40 C.F.R. § 122.26(d)(2)(viii).  Tentative Order requirements that 
have the Copermittees duplicating the State’s program for industrial and construction sites and 
diverting resources to sites that are not significant sources of pollutants are poor public policy. 

B. Simply Because A Municipality Has An Obligation To Establish And 
Enforce Prohibitions Against Illicit Discharges Does Not Mean It Ise 
“Responsible For” Such Discharges; Copermittees Only Have The Power 
To Establish And Enforce Prohibitions Against Illicit Discharges And To 
Pursue Violations Of Such Prohibitions When They Are Identified 

Finding D.3.d. states that operators of MS4s “cannot passively receive and discharge pollutants 
from third parties” and that where these operators do so, they “essentially accept[ ] 
responsibility” for such illicit discharges.  As support for this contention, the Fact Sheet cites to 
Section 402(p) of the CWA, which requires municipal NPDES permits to “include a requirement 
to effectively prohibit non-storm water discharges into the storm sewers.”  See 33 U.S.C. 
§ 1342(p)(3)(B)(ii). 
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Simply because a municipality has an obligation to establish and enforce prohibitions against 
illicit discharges does not mean they are “responsible for” such discharges.  Nor does anything 
in the Porter Cologne Act or the CWA support such a contention.  The Copermittees do not and 
cannot physically control discharges into their MS4s, and short of blocking all storm drains, 
cannot prevent all illicit discharges from occurring.  Rather, the Copermittees only have the 
power to establish and enforce prohibitions against illicit discharges, to educate the public 
concerning the prohibitions and to pursue violations of such prohibitions when they are 
identified.

USEPA made this clear in the preamble to the Phase I Storm Water Regulations when it stated 
that under the regulations, municipal applicants would be required “to develop a recommended 
site-specific management plan to detect and remove illicit discharges (or ensure they are 
covered by an NPDES permit) and to control improper disposal to municipal separate storm 
sewer systems.”  55 Fed. Reg. 47990, at 48037 (Nov. 16, 1990) (“Phase I Storm Water 
Rulemaking”).

Moreover, Copermittees may lack legal jurisdiction over storm water discharges into their 
systems from some state and federal facilities, utilities and special districts, Native American 
tribal lands, waste water management agencies and other point and non-point source 
discharges otherwise permitted or controlled by the Regional Board.  Similarly, certain activities 
that generate pollutants present in storm water runoff may be beyond the ability of the 
Copermittees to control.  Examples of these include operation of internal combustion engines, 
atmospheric deposition, brake pad wear, tire wear and leaching of naturally occurring minerals 
from local geography.

Accordingly, the County recommends the modification of Finding D.3.d. to acknowledge the 
limitations of the Copermittees’ authority to control certain discharges and activities beyond their 
regulatory jurisdiction. 

C. The Tentative Order Would Impose Requirements With Respect To Sewage 
Overflows And Infiltration That The State Board Specifically Stayed In The 
Current Permit And Which Are Duplicative To Requirements Imposed By 
the State Board And Regional Board

Section D.4.h. of the Tentative Order would hold Copermittees responsible for sewage 
overflows and infiltration that may discharge into their MS4s, regardless of whether 
Copermittees owned or controlled the sewage system.  The current permit contains a similar 
provision. See Section F.5.f. of R9-2002-0001.  However, because the owners of sewage 
systems at issue already were regulated by sanitary sewer NPDES permits, the State Board 
issued a stay of this provision.  See State Board Order No. WQ 2002-0014.  Having a dual 
system of regulation of the sanitary sewers, the Board found, could lead to “significant confusion 
and unnecessary control activities.”  WQ 2002-0014 at p. 8.  With the State Board’s adoption of 
statewide general waste discharge requirements for sanitary sewer systems (Order No. 2006-
0003-DWQ) and the Regional Board’s own waste discharge requirements for sewage collection 
agencies (R9-2007-0005), the newly proposed requirements of the Tentative Order would likely 
result in even greater “confusion and unnecessary control activities.” 
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Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting the State Board’s decision have changed, the Regional Board should 
remove this provision so as to reduce duplicity of effort and the implementation of unnecessary 
control activities.7

V. The Tentative Order’s Requirements For Fiscal Analysis Exceed Federal Law And 
Have No Foundation In State Law 

Section F (at p. 74) of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit and conduct a fiscal analysis of the capital and operating 
costs of its program, as required by the federal regulations.  However, in addition, Section F 
requires the fiscal analysis to include “a qualitative or quantitative description of fiscal benefits 
realized from implementation of the storm water protection program.”  Section F further requires 
each Copermittee to submit to the Regional Board a “Business Plan that identifies a long-term 
funding strategy for program evolution and funding decisions.”  While the County agrees with 
Regional Board staff that there is an identified need to prepare a fiscal reporting strategy to 
better define the expenditure and budget line items and to reduce the variability in the reported 
program costs (and have committed to do so in the ROWD), the County takes exception to the 
requirements to identify the fiscal benefits realized from the program and develop a long-term 
funding strategy and business plan.  These requirements are not required by federal law and 

7 The Regional Board also should delete Finding D.3.e., which provides that “pollutant 
discharges into MS4s must be reduced to the MEP” (emphasis supplied).  This statement is 
inconsistent with federal law and State Board precedent.  MS4 permit requirements are dictated 
by CWA section 402(p)(3)(B), which provides that permits for discharges “from” MS4s shall 
require controls to reduce the discharge of pollutants to the maximum extent practicable.  33 
U.S.C. § 1342(p)(3)(B)(iii).  Such permits also must include a requirement to effectively prohibit 
non-storm water discharges “into” the storm sewers.  33 U.S.C. § 1342(p)(3)(B)(ii).  The CWA is 
thus very clear that except for non-storm water discharges, municipal storm water permits may 
only apply the MEP standard to discharges from MS4s, not into MS4s. 

This was the conclusion of the State Board in In re Building Industry Association of San Diego 
County, Order WQ 2001-15.  Agreeing with petitioner’s argument that the CWA authorizes 
permits only for discharges “from” MS4s, the State Board stated:   

We find the permit language is overly broad because it applies the MEP standard not 
only to discharges “from” MS4s, but also to discharges “into” MS4s. . . . [T]he specific 
language in this prohibition too broadly restricts all discharges “into” an MS4, and does 
not allow flexibility to use regional solutions, where they could be applied in a manner 
that fully protects receiving waters. 

Order WQ 2001-15 at p. 9-10.  Finding D.3.e., accordingly, should be deleted.
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are not based upon any analysis of whether they are necessary for the Copermittee programs, 
which the Copermittees have funded successfully for 16 years. See discussion in Attachment B 
(pages 23-26). 

Federal law requires neither a business plan nor identification of fiscal benefits of the MS4 
program.  The federal regulations require only that Copermittees provide, for each fiscal year to 
be covered by the permit, 

[A] fiscal analysis of the necessary capital and operation and 
maintenance expenditures necessary to accomplish the activities 
of the program under paragraphs (d)(2)(iii) and (iv) of this section.  
Such analysis shall include a description of the source of funds 
that are proposed to meet the necessary expenditures, including 
legal restrictions on the use of such funds. 

40 CFR 122.26(d)(2)(vi). 

Nor does state law require  a business plan or identification of fiscal benefits.  Section 13377 of 
the Water Code, which the Fact Sheet cites in support for the fiscal analysis requirement, simply 
requires the Regional Board to issue waste discharge requirements that apply and ensure 
compliance with all applicable provisions of the CWA.  Because the CWA does not require a 
business plan or identification of fiscal benefits, neither does Section 13377 of the Water Code. 

According to the Fact Sheet, the requirement for a business plan, including a long-term funding 
strategy, and the requirement to identify fiscal benefits are based on recommendations in 
guidance from the National Association of Flood and Storm water Management Agencies 
(NAFSMA).  Fact Sheet at 111.  These recommendations were prepared for small MS4s as a 
basis for developing fee-based programs and have no relevance to the Copermittees MS4 
programs.  This is discussed in more detail in the Attachment B (page 26).   

Given that these Section F requirements are not required by state or federal law and are based 
on recommendations by NAFSMA that were not intended for Phase I MS4s, the County 
requests that Provision F of the Tentative Order be revised consistent with the requirements of 
applicable law.  

VI. The Proposed Order Is Increasingly Prescriptive Without The Appropriate 
Findings Of Fact And Legal Or Technical Justification 

A. The Prescriptive Nature of the Tentative Order is Inconsistent with Both 
State and Federal Law 

The Tentative Order, both generally and particularly with respect to the JURMP/SUSMP 
requirements, is unlawfully prescriptive under Section 13360 of the Water Code and does not 
comport with the MS4 programs envisioned by USEPA in the CWA implementing regulations 
and subsequent USEPA guidance. 

1. The Tentative Order Mandates The Particular Manner Of Achieving 
Compliance, Rather Than Allowing Compliance “In Any Lawful Manner” 
as Required by State Law 
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In its current form, the Tentative Order, not including its five separate attachments, is over 80 
pages in length.  By comparison, the current permit is approximately 80 pages in length 
including its five attachments.  The principal reason for this added length is that the Regional 
Board staff continues to add detailed requirements that usurp the Copermittees’ right to 
determine how best to achieve the performance goals set out in the CWA regulations and the 
Tentative Order.  This approach is unduly prescriptive and in direct conflict with Water Code 
Section 13360 which, as previously discussed, states: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or particular 
manner in which compliance may be had with that requirement, 
order, or decree, and the person so ordered shall be permitted to 
comply with the order in any lawful manner.

Cal. Water Code § 13360(a) (emphasis added).   

Section 13360 grants a Copermittee unlimited authority to determine how best to meet the 
substantive obligations imposed under its storm water permit.  This authority enables a 
Copermittee to constantly improve its programs while ensuring that its resources are used in the 
most efficient manner possible.  During the term of the third-term permit, the Copermittees 
extensively evaluated the effectiveness of their programs.  Based on these assessments, the 
Copermittees determined that most aspects of their programs were working well and identified 
areas that could be improved.  Based on these assessments, the Report of Waste Discharge 
recommended the Regional Board reissue the permit substantially in its current form with the 
recommended changes designed to address needed improvements.  While the Tentative Order 
reflects some of the Copermittees’ recommendations, it also includes many additional 
requirements that increase the burdens on Copermittees’ resources without any demonstration 
that they will achieve commensurate water quality improvements.8

The Regional Board cannot and should not ignore the limitations on its statutory authority.  
While the Regional Board may set performance goals for the Copermittees, it cannot tell the 
Copermittees how to achieve these goals. 

2. The Clean Water Act Regulations Were Designed To Preserve Flexibility 
And Allow Municipal Copermittees To Fashion Storm Water Management 
Programs Meeting Their Local Needs And Circumstances 

When enacting the 1987 amendments to the CWA, which added the municipal storm water 
permit requirements, Congress was aware of the difficulties in regulating discharges from MS4s 
solely through traditional end-of-pipe treatment.  See 55 Fed. Reg. at 48037-38.  In earlier 

8 Ironically, the issue of prescriptive MS4 permits has been addressed by the Regional Board’s 
own legal counsel.  As noted in the County of San Diego’s comments on Tentative Order No. 
2001-01 (“San Diego Comments”), in December 1997 the Regional Board staff sought advice 
concerning the permissible level of detail for municipal storm water permits.  See San Diego 
Comments, p. A-3.  In response, the Regional Board’s legal counsel stated that while storm 
water permits could set forth certain performance goals, they could not specify the manner of 
complying with such goals.  Id.  Similarly, legal counsel advised that storm water permits could 
not prescribe the particular pollution control strategies to be used by the permittees.  Id.
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rulemakings, much of the criticism of the concept of subjecting discharges from MS4s to 
NPDES permits focused on the perception that “the rigid regulatory program applied to industrial 
process waters and effluents from [POTWs] was not appropriate for the site-specific nature and 
sources which are responsible for the discharge of pollutants from [MS4s].”  Id. at 48038. 

The water quality impacts of discharges from MS4s depend on a wide range of factors, 
including: the magnitude and duration of rainfall events, the time period between events, soil 
conditions, the fraction of land that is impervious to rainfall, land use activities, the presence of 
illicit connections, and the ratio of the storm water discharge to receiving water flow.  Id.  In 
enacting the 1987 amendments, Congress recognized that: 

[P]ermit requirements for [MS4s] should be developed in a flexible 
manner to allow site-specific permit conditions to reflect the wide 
range of impacts that can be associated with these 
discharges. . . . “All types of controls listed in subsection 
[402(p)(3)(C)] are not required to be incorporated into each 
permit.”

Id. (quoting from 132 Cong. Rec. HI0576 (Daily Ed. Oct. 15, 1986) Conference Report). 

Consistent with Congressional intent, the Phase I Storm Water regulations “set[] out permit 
application requirements that are sufficiently flexible to allow the development of site-specific 
permit conditions.” Id.  While USEPA believed that all municipalities should face essentially the 
same responsibilities and commitments for achieving the goals of the CWA, it “agree[d] that as 
much flexibility as possible should be incorporated into the [MS4] program.”  Id.9

USEPA’s Interim Permitting Approach is not inconsistent with the requirement of flexibility in 
MS4 permits.10  The guidance simply (and logically) provides that where existing BMPs are not 
adequately controlling the discharge of pollutants from MS4s, “expanded or better-tailored 
BMPs in subsequent permits” should be implemented.  61 Fed. Reg. at 43761.  More specific 
conditions or limitations may be appropriate in MS4 permits only where “adequate information 
exists” and only where “necessary and appropriate.”  Id.  In other words, USEPA does not 
suggest each iteration of the MS4 should necessarily become increasingly prescriptive; more 
detailed MS4 conditions only may be prescribed where necessary and appropriate.  The Interim 
Permitting Approach does not provide support for the Regional Board to make Copermittees’ 
MS4 permit ever more prescriptive simply for the sake of, for example, making it easier to 
enforce.

The prescriptive approach mandated by the Tentative Order clearly is at odds with both 
Congress’ intent in enacting the municipal storm water program and with USEPA’s intent in 
implementing it.  Rather than allowing the Copermittees the flexibility to develop and implement 

9 Notwithstanding that the Fact Sheet cites to the guidance in support of the prescriptive 
Tentative Order, USEPA’s mandate of flexibility is confirmed in USEPA’s Part 2 Guidance:  “The 
Part 2 application requirements provide each MS4 with the flexibility to design a program that 
best suits its site-specific factors and priorities. . . . [F]lexibility in developing permit conditions is 
encouraged by allowing municipalities to emphasize the controls that best apply to their MS4.”  
Part 2 Guidance, supra, at p. 6-1.   
10 Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 
Permits, 61 Fed. Reg. 43761 (August 26, 1996). 
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their own storm water management programs within the parameters set forth by USEPA, the 
Tentative Order would dictate more and more prescriptive programmatic requirements that are 
not warranted in the context of the Orange County Storm Water Program.  Attachment B 
identifies numerous such overly prescriptive requirements.  

B. To The Extent The Tentative Order’s Prescriptive Requirements Are 
Permissible And Appropriate, They Must Be Supported By Findings And A 
Fact Sheet Providing Legal And Technical Justification 

As discussed above, the requirements of the Tentative Order must be supported by a fact sheet 
and findings, which in turn must be supported by substantial evidence.  See, e.g., State Board 
Order No. WQ 95-4; State Board Order No. WQ 2001-15; Topanga Association for a Scenic 
Community v. County of Los Angeles, et al., supra at p. 8.  Even assuming the prescriptive 
nature of the Tentative Order did not run afoul of state and federal law as discussed above, it 
still would be fatally flawed in that the prescriptive requirements are not supported by a fact 
sheet providing legal or technical justification for the specific requirements nor are the 
requirements supported by adequate findings. 
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ATTACHMENT B 

ORANGE COUNTY TECHNICAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 

INTRODUCTION

Attachment B contains the principal technical comments of the County of Orange (the 
“County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report dated February 9, 2007 
(“Fact Sheet”) is referenced occasionally in this attachment, the County has not 
attempted to provide detailed comments on the Fact Sheet. 

These comments are divided into three sections:  (1) General Comments, (2) Findings, 
and (3) Permit Provisions.  The first section discusses the County’s global concerns with 
the Tentative Order, whereas the latter two sections address issues relating to specific 
parts of the Tentative Order.  At times, the issues and concerns raised will pertain to 
more than one section of the Tentative Order.

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating 
to Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report 
to the Regional Board up to the close of the public comment period. 

GENERAL COMMENTS

TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” 
INSTEAD OF “EXCEEDANCE”

In several instances the language in the Tentative Order has been changed from the 
prior Order (R9-2002-0001) to replace the term “exceedance” with the term “violation”. 
For example, “exceedances of water quality objectives” has been replaced with 
“violations of water quality objectives” (emphasis added).  In some cases, the change is 
inappropriate.

The Tentative Order should use the term “exceedance” where it refers to a comparison 
of data with criteria such as water quality objectives that are relevant to evaluation of the 
data.  The Tentative Order should use the term “violation” when it is referring to a failure 
to comply with a prohibition or other requirement of the Tentative Order.  Careful use of 
these terms is important, because an “exceedance” does not equate with a “violation.”
For example, while it may be useful to compare water quality monitoring data to 
receiving water quality objectives and use identified “exceedances” to target potential 
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problems areas and pollutants, it is inappropriate to make this same comparison and 
determine that there is a “violation”.   

The use of the term “violation” to refer to any exceedance detected would, in effect, be 
using the water quality objectives or other relevant reference criteria as de-facto 
numeric effluent limitations. 

The County requests modification of the Tentative Order language to use the word 
“exceedance” instead of “violation” when referring to the comparison of water quality 
monitoring data to reference criteria.  The locations in the permit where these changes 
should be made are: 

 Page 5, Finding C.7. 
 Page 7, Finding D.1.b. 
 Page 11, Finding D.3.d. 
 Page 12, Finding E.1. 
 Page 15, A.3. 

The term “violation” in this section is inconsistent with SWRCB Order WQ 99-05 
and needs to be modified to “exceedance “.  The iterative language in the 
receiving water limitations speaks to exceedances of water quality standards, not 
violations.

 For Monitoring and Reporting Program Page 12.B.1., we recommend the 
following alternative language: 

“The wet weather program must, at a minimum, include collection of samples for those 
pollutants on the 303(d) list and/or are Permittee pollutants of concern   causing or 
contributing to violations of water quality standards within the watershed.”

TENTATIVE ORDER IS OVERLY PRESCRIPTIVE AND DISMISSES THE 
IMPORTANCE OF THE DRAINAGE AREA MANAGEMENT PLAN  

The Fact Sheet states that the Tentative Order includes sufficient detailed requirements 
to ensure compliance and seemingly dismisses the DAMP as “procedural 
correspondence” which guides implementation and is not a substantive component of 
the Order.

This permitting approach fundamentally shifts the level of program detail to the permit 
instead of the Drainage Area Management Plan (DAMP).  The increasingly prescriptive 
and detailed permits provisions continue to erode the flexibility and local responsibility of 
Copermittees for continued development and improvement of the MS4 program based 
upon their extensive and collective experience in managing the program.  This shift runs 
counter to the purpose and intent of the federal stormwater management program and 
as set forth in the federal CWA regulations and USEPA guidance. 

The CWA regulations speak to the necessity and importance of the stormwater 
management plan in the permitting process. The management program “shall include a 
comprehensive planning process…..to reduce the discharge of pollutants to the 
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maximum extent practicable using management practices, control techniques and 
system, design and engineering methods, and such other provisions which are 
appropriate……Proposed management program shall describe priorities for 
implementing controls”.  40 CFR 122.16(d)(2)(iv).

A more flexible permitting approach sets the foundation for the Orange County Program 
and places upon the Copermittees the continuing responsibility of weighing economic, 
societal, and equity issues as they define the policies, standards and priorities to be 
employed in implementing the program.

In fact the DAMP and local JURMPs are fundamental and necessary elements of the 
MS4 program since they serve as the primary policy and guidance documents for the 
program and describe the methods and procedures that will be implemented to reduce 
the discharge of pollutants to the maximum extent practicable and achieve compliance 
with the MS4 permit performance standards. While the management plans must 
effectively address and be in compliance with the permit requirements, the necessary 
detail and prioritization of efforts in doing so must remain at the local level and be 
described within the Drainage Area Management Plan, not the permit. 

The increasingly top down approach reflected in the Tentative Order also inadvertently 
reduces the ability of the Copermittees to adaptively manage their programs to meet the 
MEP standard.  This seems contrary to the discussion of MEP in the Fact Sheet, which 
stresses the dynamic aspects the MEP standard and the need for continuous response 
to assessments of the program.  “This Order specifies requirements necessary for the 
Copermittees to reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable (MEP).  However, since MEP is a dynamic performance standard 
which evolves over time as urban runoff management knowledge increases, the 
Copermittees’ urban runoff management programs must continually be assessed and 
modified to incorporate improved programs, control measures, best management 
practices (BMPs), etc. in order to achieve the evolving MEP standard.”1 and “Reducing 
the discharge of stormwater pollutants to the MEP requires Copermittees to assess 
each program component and revise activities, control measures, best management 
practices (BMPs), and measurable goals, as necessary to meet MEP”2.  Finally, “….the 
Copermittees’ urban runoff management programs to be developed under the Order are 
the Copermittees’ proposals of MEP………The Order provides a minimum framework to 
guide the Copermittees in meeting the MEP standard.”3

These statements acknowledge that it is incumbent upon the Copermittees to ensure 
that the program is effective and adaptively managed to meet the ever-evolving MEP 
standard.  The ability of the Copermittees to adaptively manage and develop their 
programs is undermined by the statement within the Fact Sheet that the DAMP is 
“procedural correspondence” and not a substantative component of the Order.  In the 

1 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
2 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
3 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 35 
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comments below the Copermittees request a number of language changes so that the 
necessary programmatic detail is developed within the DAMP instead of the permit. 

FINDINGS

DISCHARGE CHARACTERISTICS 

Categories of Pollutants (Finding C.2. Page 3)
Finding C.2. identifies common categories of pollutants in urban runoff.  For 
some, but not all pollutants, the finding identifies sources [total suspended solids, 
sediment (due to anthropogenic activities)].  Since the Copermittees are not 
responsible for pollutants from all types of sources (atmospheric deposition, etc.), 
this Finding should be modified to identify the pollutants commonly found in 
urban runoff without specifying sources unless a more thorough discussion of 
sources is provided.

Clean Water Act 303(d) Impaired Waters (Finding C.6. Page 4)
Finding C.6. includes Table 2a. which is titled “Common Watersheds and CWA 
Section 303(d) Impaired Waters”.  By paraphrasing the 303(d) list Table 2a 
unfortunately connotes systemic water quality issues that are, in fact, limited to 
specific water quality segments.  In addition, a number of contaminants are 
incorrectly identified as causes of impairment.  For example, Aliso Creek is not 
listed for benzo[b]flouranthene, dieldrin, and sediment toxicity.  The table needs 
to present the 303(d) list exactly in accordance with the 303(d) list approved by 
the State Board on 10/25/06 or be deleted. 

Water Quality Monitoring Data (Finding C.7. Page 5)
Finding C.7. states in part that “. . . water quality data submitted to date 
documents  persistent violations . . .”.  For the reasons discussed above and to 
be consistent with the Fact Sheet (page 8), the term “violation” should be 
changed to “exceedances.”

In addition, the Finding states that the water quality monitoring data collected to 
date indicates that there are exceedances of Basin Plan water quality objectives 
for a number of pollutants and that the data indicates that urban runoff 
discharges are the leading cause of impairment.  While the receiving water 
quality may exceed Basin Plan objectives for constituents identified by the 
municipalities as pollutants of concern, there is inadequate data to make such a 
definitive statement that the urban discharges are the leading cause of 
impairment in Orange County.  This statement does not take into account the 
other sources within the watershed or the uncertainty within many of the studies 
that have been conducted.  Accordingly, the last sentence of that paragraph 
should be modified to read, 
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“In sum, the above findings indicate that urban runoff discharges are may be
causing or contributing to water quality impairments, and are a warrant leading
cause of such impairments in Orange County special attention.

URBAN RUNOFF MANAGEMENT PROGRAMS 

New or Modified Requirements (Finding D.1.c. Page 7) 
Finding D.1.c. states that the Tentative Order “contains new or modified 
requirements that are necessary to improve the Copermittees’ efforts to reduce 
the discharge of pollutants to the MEP and achieve water quality standards”. The 
Finding further states some of these new or modified requirements “address 
program deficiencies that have been noted in audits, report reviews, and other 
Regional Board compliance assessment activities.”  In fact, in many cases the 
new or modified requirements do not have adequate findings of fact and 
technical justification.

In many instances the Fact Sheet not only provides little or no justification of the 
need for the new requirement, it also does not identify the “program deficiency” 
that warrants the modification. In many cases the Fact Sheet also ignores the 
thorough program analysis that the Copermittees conducted as a part of their 
preparation of the ROWD and the deficiencies and program modifications that 
Copermittees themselves identified as necessary for the program.  The Permit 
Provisions comments in the next section of these comments identify many of the 
areas where new or modified provisions of the Tentative Order lack factual or 
technical support in the Fact Sheet.   

Development Planning - Treatment Control BMPs (Finding D.2.b. Page 9)
Finding D.2.b. states that end-of-pipe BMPs are more effective when used as 
polishing BMPs.  Treatment BMPs are not particularly effective as polishing 
BMPs and work best when the pollutant load is high. The finding should be 
modified to remove the statement that end-of-pipe BMPs are more effective 
when used as polishing BMPs. 

Heavy Industrial Sites (Finding D.2.e. Page 9) 
Finding D.2.e. states that the one-acre threshold for heavy industrial sites is 
appropriate “since it is consistent with the requirements in the Phase II NPDES 
stormwater regulations that apply to small municipalities”.  The Phase II 
stormwater regulations do not apply to the Phase I communities. 40 CFR 122.32.  
The reference to Phase II NPDES regulations and, as discussed below, the 
corresponding change in the permit provisions should be deleted. 

Discharges “Into” the MS4 (Finding D.3.e Page 11) 
Finding D.3.e. states that pollutants discharged “into” an MS4 must be reduced to 
the MEP.  This appears to be an error.  The corresponding Tentative Order 
Section A.2 prohibits only discharges “from” an MS4 that contain pollutants which 
have not been reduced to the MEP.  Finding D.3.e should be revised accordingly. 
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STATUTE AND REGULATORY CONSIDERATIONS 

Treatment and Waters of the U.S. (Finding E.7. Page 14)
Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur 
prior to the discharge of urban runoff into a receiving water.”  We believe that 
Finding E.7. is based on a misinterpretation of CWA regulations and 
misconstrues USEPA guidance on storm water treatment BMPs.  This is 
discussed in detail in Attachment A (Pages 1-7).  We wish to comment here on 
the implications it has for watershed restoration activities.   

Prohibiting treatment and mitigation in receiving waters severely limits the 
potential locations for installation of treatment control BMPs and will adversely 
affect many watershed restoration projects.  For example, this Finding may have 
unintended adverse effects for the Aliso Creek Water Quality SUPER Project. 

The Aliso Creek Water Quality SUPER Project proposes a multi-objective 
approach to Aliso Creek watershed development and enhancement, 
accommodating channel stabilization, flood hazard reduction, economic uses, 
aesthetic and recreational opportunities, water quality improvements, and habitat 
concerns.  The project is aimed at water supply efficiency and system reliability 
through reclamation, along with benefits for flood control and overall watershed 
management and protection.  The ecosystem restoration and stabilization 
component of the project will include:  

 Construction of a series of low grade control structures and 
reestablishment of aquatic habitat connectivity;

 Shaving of slide slopes to reduce vertical banks; and 
 Invasive species removal and riparian revegetation and restoration of 

floodplain moisture. 

The Copermittees are concerned that some of these activities may be deemed 
“urban runoff treatment and/or mitigation” in a receiving water and, thus, may not 
be allowed, compromising the project objectives.   

In addition, this Finding seems to conflict with Section 3.a.(4) of the Tentative 
Order, which requires the Copermittees to evaluate their flood control devices 
and identify the feasibility of retrofitting the devices to provide for more water 
quality benefits. 

Given the lack of any proper legal or factual basis for these limitations as well as 
the adverse impacts on watershed restoration efforts, the Finding should be 
deleted from the Tentative Order. 
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PERMIT PROVISIONS

LEGAL AUTHORITY 

Effectiveness of BMPs  (Section C.1.j. Page 19) 
The Tentative Order includes a new provision that requires the Copermittees to 
demonstrate that they have the legal authority to require documentation on the 
effectiveness of BMPs.  This provision is inappropriate.  It ignores the fact that 
the New Development/Significant Redevelopment section of the DAMP (Section 
7.0) establishes a process for the selection, design, and long-term maintenance 
of permanent BMPs for new development and significant redevelopment projects 
and requires development to select BMPs that have been demonstrated as 
effective for their project category.  In addition, it ignores the fact that the 
Copermittees have already established legal authority for their development 
standards so that project proponents have to incorporate and implement the 
required BMPs.  This Section C.1.j. should be deleted from the Order. 

JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM 

Development Planning Component 

Infiltration and Groundwater Protection (Section D.1.c.(6) Page 22)
Section D.1.c.(6)(a) requires urban runoff to undergo pretreatment prior to 
infiltration.  This is problematic for several reasons.  First, this requirement 
unnecessarily constrains the use of infiltration devices, which should be at the 
discretion of the designer, and diminishes the beneficial aspects of infiltration 
devices.  At the same time, the volume of stormwater that can be treated will be 
reduced since the volume will be limited to the sizing of the pretreatment device 
and not the sizing of the infiltration device.  Besides, pollution prevention and 
source control BMPs are required prior to infiltration. 

Second, the Fact Sheet provides no technical basis for the requirement to 
provide pretreatment before infiltration.  This restriction on the use of infiltration 
technology should not be included in the Tentative Order without a strong 
technical basis for the requirement that details the necessity of pretreatment 
before infiltration and the concerns related to infiltrating stormwater.

Since the Fact Sheet does not currently provide a any technical basis for the 
requirement, Section D.1.c.(6)(a) should be deleted from the Tentative Order.

Section D.1.c.(6)(g) restricts the use of infiltration treatment control BMPs in 
areas of industrial or light industrial activity and areas subject to high vehicular 
traffic.  High vehicular traffic is defined as 25,000 or greater average daily traffic 
on main roadway or 15,000 or more average daily traffic on any intersecting 
roadway.  There is no technical basis for this restriction or the definition of “high 
vehicular traffic” included within the Fact Sheet.  As such, prescriptive 
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requirements should not be included in the Tentative Order unless there is a 
strong technical basis.  Although SWRCB Order WQ 2000-11 provides guidance 
on some of the restrictions on the use of infiltration treatment control BMPs 
contained in the Tentative Order, there is no mention of restrictions related to 
areas subject to high vehicular traffic.  Moreover, we are not aware of any 
demonstrated relationship between traffic counts and frequency of materials 
deposited on the street. 

Since the Fact Sheet does not currently provide a technical basis for restricting 
the use of infiltration treatment control BMPs in areas of industrial or light 
industrial activity and areas subject to high vehicular traffic, Sections D.1.c.(6)(a) 
and D.1.c.(6)(g) should be deleted from the Tentative Order.

Standard Urban Storm Water Mitigation Plans (SUSMPs) (Section D.1.d. 
Page 23)
Section D.1.d. requires each Copermittee to implement an updated local SUSMP 
within twelve months of adoption of the Order.  The schedule for the update of 
the SUSMP is overly aggressive and does not allow the time necessary for the 
Copermittees to incorporate changes and implement an updated SUSMP. Since 
the modifications for the SUSMP will take longer than the 12-month period 
identified in the Tentative Order, the provision should be modified to require each 
Copermittee to implement an updated local SUSMP within 24 months of adoption 
of the Order.

Definition of Priority Development Project (Section D.1.d.(1)(b) Page 23)
Section D.1.d.(1)(b) defines Priority Development Projects as “redevelopment 
projects that create, add, or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or 
locations listed in section D.1.d.(2)”. This Section is not clear on whether the 
“already developed site” or the redevelopment project must fall under one of the 
categories in section D.1.d.(2) in order for the project to be considered a Priority 
Development Project. The Copermittees request clarification regarding this 
Section.

The project categories listed in section D.1.d.(2) includes “single-family homes”.
Requiring SUSMP requirements for re-development projects of single-family 
homeowners presents an unnecessary burden in terms of cost and complexity 
and likely minimal water quality benefit. This provision should be modified to 
exclude single-family homes from SUSMP requirements. 

Priority Development Project Categories (Section D.1.d.(2) Page 24)
Section D.1.d.(2) defines Priority Development Project Categories.  In an 
introduction to the listed categories, this section states that, where a new 
development project feature, such as a parking lot, falls into a Priority 
Development Project Category, the entire project footprint is subject to SUSMP 
requirements.  As currently written this provision would require a new 
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development that has a 5,000 square foot parking lot feature and 100,000 square 
feet of other land uses that are not Priority Development Project Categories, to 
provide treatment for the entire project (105,000 square feet). This requirement 
would unduly burden the landowner in this case with the cost of treating runoff 
from 105,000 square feet when only 5,000 square feet should be subject to 
SUSMP requirements and treatment controls. 

The need to treat runoff from a greatly increased land area will require an 
increase in the size of treatment controls, which will increase the volume of water 
treated without a likely commensurate increase in pollutant removal. This 
requirement will unnecessarily increase the cost of treatment control BMPs 
without commensurate pollutant removal benefits and likely discourage re-
development.

The Fact Sheet fails to provide any information showing that development land 
uses that are not in the Priority Development Project Category contribute 
pollutants to the MS4 and are a threat to water quality. The Fact Sheet (page 78) 
states that this provision “is included in the Order because existing development 
inspections by Orange County municipalities show that facilities included in the 
Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partially treated runoff from 
redevelopment sites.  This explanation does not demonstrate any connection 
between development land uses that are not in the Priority Development Project 
Category and the observed “threats to water quality.” In addition, although the 
explanation focuses on the water quality benefits for redevelopment projects, the 
Section is for “new development” projects”.

Since the Fact Sheet does not provide any technical information showing  that 
land uses that are not Priority Development Project Categories are a significant 
source of pollutants and a threat to water quality, the introductory paragraph of 
Section D.1.d.(2) subjecting the entire project footprint to SUSMP requirements 
should be removed from the permit. 

Commercial Developments (Section D.1.d.(2)(b) Page 24)
Section D.1.d.(2)(b) lowers the threshold criterion for commercial developments 
required to comply with SUSMP requirements from 100,000 square feet (2.3 
acres) to one acre.  The Fact Sheet states that this provision has been modified 
to be consistent with US EPA Phase II Guidance.  However EPA Phase II 
guidance is not relevant to a Phase I permit.   

The Fact Sheet also states that this Provision is based on Copermittee findings 
that smaller commercial facilities pose high threats to water quality.  This is not 
the case. The Copermittees indicated that commercial facilities of 100,000 
square feet or less receive a score of 3 out 5 (a medium threat) in Table 9-8 in 
the 2007 DAMP.  Since the Fact Sheet does not provide any technical basis for 
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lowering the threshold criterion for commercial developments required to comply 
with SUSMP requirements from 100,000 (2.3 acres) square feet to one acre, the 
category should be described as, “Commercial developments greater than 
100,000 square feet.” 

Industrial Developments (Section D.1.d.(2)(c) Page 24)
Section D.1.d.(2)(c) requires industrial developments of greater than one acre to 
comply with SUSMP requirements. The Fact Sheet states that this provision has 
been modified to be consistent with US EPA Phase II Guidance.  Again EPA 
Phase II guidance is not relevant to a Phase I permit.  In addition, the Fact Sheet 
does not provide a technical basis for adding industrial sites to the Priority 
Development Project Categories and consequently Section D.1.d.(2)(c) should 
be deleted from the permit. 

Streets, Roads, Highways, and Freeways (Section D.1.d.(2)(i) Page 25)
Section D.1.d.(2)(i) includes as a Priority Development Project Category streets, 
roads, highways, and freeways including any paved surface of 5,000 square feet 
or greater that is used for transportation.  It is unclear whether a project such as 
the addition of a right turn pocket to a roadway would subject the entire roadway 
to SUSMP requirements and treatment controls.  This provision should be 
revised to include language clarifying that only the subdrainage area where the 
roadway improvements are occurring is subject to SUSMP requirements and 
required to include BMPs, not the entire roadway. 

Retail Gasoline Outlets (Section D.1.d.(2)(j) Page 25)
Section D.1.d.(2)(j) includes as a Priority Development Project Category Retail 
Gasoline Outlets (RGOs) that meet the criteria of 5,000 square feet or more or 
have a projected Average Daily Traffic (ADT) of 100 or more vehicles per day.
SWRCB Order WQ 2000-11 provides guidance on whether RGOs are subject to 
SUSMP requirements.  The State Board states in this Order that “In considering 
this issue, we conclude that construction of RGOs is already heavily regulated 
and that owners may be limited in their ability to construct infiltration facilities. 
Moreover, in light of the small size of many RGOs and the proximity to 
underground tanks, treatment may not always be feasible, or safe.”  Although the 
State Board does not prohibit subjecting RGOs to SUSMP requirements, the 
State Board provides a number of reasons for not doing so, including that fact 
that RGOs are already heavily regulated.  It should also be noted that the DAMP 
already prescribe a suite of BMPs specific to RGOs. Subjecting RGOs to SUSMP 
requirements imposes duplicity where it is not needed.  Section D.1.d.(2)(j) 
should be removed from the permit.  

Treatment Control BMP Requirements (Section D.1.d.(6)(ii)(f) and (g) Page 
28)
Section D.1.d.(6)(ii)(f) require treatment control BMPs be implemented prior to 
discharging into waters of the U.S. and provision D.1.d.(6)(ii)(g) requires that 
treatment controls not be constructed within waters of the U.S. or waters of the 
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State.  These provisions of the Tentative Order greatly limit the use of regional 
BMP and watershed-based approaches. The provisions demand a lot-by-lot 
approach in implementing BMPs that is analogous to the site-by-site septic tank 
approach that has been discredited as an effective strategy for sewage treatment 
in urban areas.  Similarly, the Copermittees submit that such an approach is also 
ineffective for stormwater and will lead to a diversion of limited resources to 
managing thousands of site-by-site treatment controls, which are managed by 
parties that have limited or no experience, instead of hundreds of regional 
controls, that are managed by parties and governmental agencies that have 
expertise in BMP management. 

The Tentative Order encourages a renewed focus on the ‘watershed approach’ 
but the proposed restriction on regional BMPs is antithetical to a watershed 
approach.  The USEPA in its National Management Measures Guidance to 
Control Nonpoint Source Pollution from Urban Areas, Management Measure 5: 
New Development Runoff Treatment dated November 2005 (page 5-38) states 
that “regional ponds are an important component of a runoff management 
program.” and that the costs and benefits of regional, or off-site, practices 
compared to on-site practices should be considered as part of a comprehensive 
management program. The EPA guidance acknowledges that a regional 
approach can effectively be used for BMPs.   

In addition, the Fact Sheet does not provide any technical justification for these 
provisions.  Since neither the Findings nor the Fact Sheet provide any technical 
basis for precluding regional BMPs and EPA guidance recommends the use of 
regional BMPS, these provisions should be deleted from the permit. 

Low Impact Development (LID) Site Design BMP Substitution Program 
(Section D.1.d (8) Page 30)
Section D.1.d.(8)(e) states that the LID Site Design BMP Substitution Program 
must not apply to automotive repair shops or streets, roads, highways, or 
freeways that have high levels of average daily traffic.  The Copermittees do not 
design, construct or operate freeways.  It is suggested that the word “freeways” 
be removed from this provision. 

Treatment Control BMP Maintenance Tracking (Section D.1.f Page 32)
Section D.1.f.(2)(c) requires a very prescriptive and resource intensive inspection 
program for the treatment controls.  For example, (iii) requires Copermittees to 
annually inspect of  100% of projects with treatment control BMPs that are high 
priority.   Annual inspection of structural BMPs will create a burgeoning and 
resource intensive inspection program that is not warranted. The Provision 
should be amended to reduce the prescriptive nature of the inspection program 
and allow the Copermittees to develop an inspection program that will meet the 
intent of the provision while balancing the need for a variety of approaches to 
complete this element of the program in a cost effective manner.  This is 
important because such approaches include not only inspections but also 

Page 11 of 30 

0000931



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 

targeting identified or problem BMPs based on past reporting and investigations 
of water quality problems downstream. 

Requirements for Hydromodification and Downstream Erosion (Section 
D.1.h. Page 33)
Section D.1.h. discusses the hydromodification requirements for Priority 
Development Projects.  The hyrdomodification provisions are of concern to the 
Copermittees for several reasons. 

As a general matter, the hydromodification provisions may actually discourage 
smart growth and sustainable development and encourage urban sprawl.  High 
density urban development generally does not have the space to allocate to 
onsite hydromodification controls.  However, urban development has other water 
quality benefits such as incorporating subterranean parking garages, retail and 
office workspace, and residential space into a single impervious footprint.  As a 
result, these types of developments have a much smaller impervious footprint 
than suburban developments that accommodate the same features.  This 
Provision should be amended to include an exception for urban development 
based on impervious footprint.

Section D.1.h.(3) (Page 34) requires each Copermittee to implement, or require 
implementation of, a suite of management measures within each Priority 
Development Project to protect downstream beneficial uses and prevent adverse 
physical changes to downstream stream channels.  This section should not apply 
to development where the project discharges in locations where the potential for 
erosion is minimal or not present. This would include those channels that are 
significantly hardened and engineered to accept flows from large impervious 
areas and discharges directly to water bodies not susceptible to erosion. 

In addition, this section should not apply to watersheds or watershed plans that 
already include sufficient hydromodification measures.  For example, the County 
of Orange and major landowners, such as Rancho Mission Viejo have put in 
place a comprehensive watershed land use/open space strategy for the San 
Juan Creek Watershed/Western San Mateo Watershed which includes water 
quality/quantity management as an integral component.   The Tentative Order 
should be amended to provide an exception to this section for those watersheds 
where a watershed plan that contains sufficient hydromodification measures has 
been developed.

This section should also recognize that the common hydromodification 
management measures for complying with the hydromodification requirements 
don’t necessarily apply directly to flood control projects. 

Section D.1.h.3.(b) (Page 34) requires that management measures must be 
based on a sequenced consideration of site design measures, on-site 
management controls, and then in-stream controls. The provision does not 
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include an option to address hydromodification on a regional or watershed basis.  
This provision should be amended to include an option to address 
hydromodification on a regional or watershed basis.  

Section D.1.h.(3)(b)(i) (Page 34) requires that site design measures for 
hydromodification must be implemented on all Priority Development Projects.  It 
is neither necessary nor prudent to require hydromodification controls on all 
priority projects. Some priority projects may be too small to have 
hydromodification effects and some may discharge into engineered channels, 
which makes these measures unnecessary. The receiving channel must always 
be part of the assessment of whether hydromodification controls will be required. 
This Provision should be amended to include language that the controls are 
required unless a waiver per paragraph (c) of this section is granted. 

Section D.1.h.(3)(c) (Page 35) defines the on-site hydromodification control 
waivers.  This provision does not address channels that have been engineered to 
accept the discharge from the urbanized landscape.  Much of the lower part of 
the San Juan Creek watershed falls into this category.  For example, San Juan 
Creek from its confluence with Trabuco Creek Channel is an example. The 
channel has been improved with soil cement side slopes, and drop structures, all 
specifically designed to accept the master plan development flows.  It is also 
possible that future channels will be engineered with natural design concepts to 
accept master planned discharges.  There are very few ‘natural’ channels in 
areas where development has yet to occur, and the hydromodification provisions 
of the Tentative Order must accommodate this fact.  It is suggested that the 
provisions be amended to include an exception as part of the on-site 
hydromodification control waivers criteria, for channels that have been 
engineered to accept the discharge and flows of the Priority Development Project

Section D.1.h.(3)(c)(ii)(b) requires hardened channels to include in-stream 
measures to improve the beneficial uses adversely affected by 
hydromodification.  However, this section seems contradictory to the waiver 
concept since, in order to qualify for the waiver, the development must provide 
improvements to the channel to improve the beneficial uses.  It is unclear how 
one would improve the beneficial uses of a severely altered or significantly 
hardened channel without removing the channel armoring.  Therefore, it seems 
that this section does not provide an effective waiver option, and, thus
this section should be deleted from the Tentative Order. 

Section D.1.h.(4) (Page 35) requires the development and implementation of 
hydromodification criteria within two years of adoption of this order.  This section 
is problematic for several reasons.  First, the development of this criteria will 
likely take longer than two years since criteria must be established for specific 
projects and receiving waters. In addition, the criteria must be based on findings 
from the Hydromodification publications produced by the Stormwater Monitoring 
Coalition (SMC) and Southern California Coastal Water Research Project 
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(SCCWRP), however, if there are any delays with these publications, the permit 
section does not provide an alternative to the two year timeframe.  Due to these 
concerns, the language should be modified to state that, until the completion of 
the SMC Hydromodification Control Study, the Copermittees should implement 
interim hydromodification criteria.

Section D.1.h.(5) requires that within 180 days of adoption of the Order, each 
municipality must ensure that projects disturbing 20 acres or more include and 
implement the interim hydromodification management measures identified.
Section D.1.d. of the Tentative Order allows the Copermittees 12 months 
(suggested amendment to 24 months) from permit adoption to update their Local 
WQMPs.  In order to prevent confusion with regard to changes in the Local 
WQMPs, it is suggested that the requirement to place interim hydromodification 
requirements on large projects be extended so that it is in line with the Local 
WQMP update (as suggested by the Copermittees). It is also suggested that this 
section be amended to provide an exception to those watersheds where a 
watershed plan that contains sufficient hydromodification measures to meet the 
requirements of the section, has been incorporated into the JURMP and to those 
projects that have already designed BMPs to address hydromodification issues, 
received approval for the but have not started construction.

Section D.1.h.(5)(a)(iii) (Page 36) requires control of runoff through hydrograph 
matching for a range of return periods from 1 year to 10 years.  An exception to 
this requirement should be Priority Development Projects that discharge to 
hardened channels or engineered channels. It is suggested that the provision be 
amended to include an exception for Priority Development Projects that 
discharge to hardened channels or engineered channels. 

Reporting (Section D.1.j Page 37)
Section D.1.j. details the reporting requirements of the development Planning 
Component.  This provision substantially increases the Copermittees’ reporting 
obligations. This level of effort will divert program resources from pollution 
reduction projects. This provision should be amended to reflect the level of 
reporting requirements included in the current permit Order No. R9-2002-01.

Construction Component

Permit Fees 
Although not directly addressed within the Tentative Order, the Copermittees 
take issue with the requirement that they must pay a significant fee for the 
municipal stormwater permit, which covers their construction responsibilities and 
are also required to pay an additional fee when they submit an NOI to obtain 
coverage under the Statewide Construction General Permit.  Since there is some 
discretion in how the Regional Water Board addresses these fees, the 
Copermittees request that their municipal stormwater fees cover all municipal 
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activities including construction and that they not be held liable for additional fees 
when submitting NOIs.    

Site Planning and Project Approval Process (Section D.2.c.(2) Page 39)
The Tentative Order requires that, prior to permit issuance, the Copermittees 
require and review a project proponent’s stormwater management plan  to verify 
compliance with local grading ordinances and other applicable ordinances.  We 
interpret this to refer to the stormwater pollution prevention plan (SWPPP) 
required by the Statewide General Construction Stormwater Permit. 

The Fact Sheet (Page 92) discussion provided as technical justification for this 
new requirement is inaccurate and/or misapplied.  The Fact Sheet cites USEPA 
guidance as stating that Copermittees should review site plans submitted by the 
construction site operator to ensure that the appropriate erosion and sediment 
controls are implemented before ground is broken.  While the Copermittees 
agree with this, the requirement is to review site plans submitted in conformance 
with local requirements, not state requirements. 

The Fact Sheet goes on to state that audits of Orange County Copermittee 
stormwater programs found that the “site plan and SWPPP reviews were 
inadequate”.  While there may be issues related to the site plans, the 
Copermittees are not responsible for enforcement of the Statewide Construction 
General Permit and, therefore, do not review SWPPPs for conformance with 
local codes and ordinances prior to issuing local permits, they only review locally 
required plans such as erosion and grading control plans. 

The Copermittees take exception to this language and recommend that the 
language be modified as follows: 

(2) Prior to permit issuance, the project proponent’s stormwater management 
plan locally required plans such as grading plans and erosion and sediment 
control plans must be reviewed to verify compliance with the local grading 
ordinance, other applicable local ordinances, and this Order. 

BMP Implementation (Section D.2.d Page 40-41)
Section D.2.d.(1)(a)(ii) requires the development and implementation of a site-
specific stormwater management plan.  For the same reasons discussed above, 
the Copermittees recommend that this section be modified as follows: 

(ii) Development and implementation of a site-specific stormwater management 
plan erosion and sediment control plan;

Section D.2.d.(1)(c)(i) (Page 41) states that the Copermittees must require 
implementation of advanced treatment for sediment at construction sites that are 
determined to be an exceptional threat to water quality.  
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The Fact Sheet provides no justification for this requirement. The newly released 
preliminary draft Statewide Construction General Stormwater Permit identifies 
the Active Treatment System (ATS ) as an advanced sediment treatment 
technology.  The ATS prevents or reduces the release of fine particles from 
construction sites by employing chemical coagulation, chemical flocculation, or 
electrocoagulation to aid in the reduction of turbidity caused by fine suspended 
sediment.  The preliminary draft permit, requires the use of ATS or source 
controls where the project soils exceed 10% medium silt. 

Since advanced sediment treatment is a newly emerging statewide issue that 
needs to be fully vetted to address a host of issues including potential byproducts 
and application of limitations and other options, this provision should be deleted 
until the costs and benefits of this particular BMP are better understood.

Municipal

Flood Control Structures (Section D.3.a.(4)(c) Page 47) 
Section D.3.a.(4)(c) requires the Copermittees to evaluate existing flood control 
devices to identify those that are causing or contributing to a condition of 
pollution, identify measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structure.   This provision 
is problematic for several reasons as described below.  

The current Order (Order No. R9-2002-0001) requires that the Copermittees 
“evaluate the feasibility of retrofitting existing structural flood control devices and 
retrofit where needed” [(F.3.a.(4)(b)i]. The Copermittees completed this in 
November 2003 with the submittal of a technical memorandum Identification of 
Retrofitting Opportunities – Existing Channel Assessment.  The purpose of the 
flood control channel assessment was to identify locations within the flood control 
channel system that, based on a qualitative assessment, appear to have 
potential for modification to enhance beneficial uses or provide a water quality 
(pollution control) function.

Based on an identification and field review of channel segment locations 
throughout the County, approximately 20 locations were identified as having the 
potential for reconfiguration, four (4) of which were in the San Diego Region. 
However, before final selection and implementation of these identified potential 
retrofit locations can occur, quantitative analyses must be conducted to ensure 
that the flood control/drainage function of the channels is not compromised, and 
project specific design, cost estimate, and environmental permitting/coordination 
work must be conducted.  Thus, the provision is duplicative of work that has 
already been completed under the existing permit and, therefore, unnecessary. 

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating 
flood control devices and determining if retrofitting the device is feasible.  The 
regulations state: 

Page 16 of 30 

0000936



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 

(4)  A description of procedures to assure that flood management projects 
assess the impacts on the water quality of receiving water bodies and that 
existing structural flood control devices have been evaluated to determine if 
retrofitting the device to provide additional pollutant removal from stormwater 
is feasible.

The language should be modified so that it is aligned with the current stormwater 
permit, recognizes the work that has been completed, is consistent with the intent 
of the federal regulations, and is consistent with the justification within the Fact 
Sheet.  The proposed language modification is as follows: 

(4). BMP Implementation for Flood Control Structures 
(c) Each Permittee who owns or operates flood control devices/facilities must 

continue to evaluate its existing flood control devices/facilities, identify
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, as
needed and identify opportunities and the feasibility of configuring and/or 
reconfiguring channel segments/structural devices to function as pollution 
control devices to protect beneficial uses.  The inventory and updated 
evaluation must be completed by July 1, 200810 and submitted to the 
Regional Board with the Fall 200810 annual report. 

Street Sweeping  (Section D.3.a.(5) Page 48) 

Section D.3.a.(5) requires the Copermittees to design and implement the street-
sweeping program based on two new criteria including traffic counts and trash 
and debris.  This provision is problematic for several reasons as described 
below.

First, the Copermittees are supportive of designing and implementing a street 
sweeping program that maximizes water quality benefits, and, in fact, have 
developed their existing program with this objective in mind. The Tentative Order 
should propose language that provides objectives for the program instead of 
strictly defining the criteria, especially since the criteria should be determined 
based on local needs and experience.

For example, if the street sweeping program has to “optimize the pickup of toxic 
automotive byproducts based on traffic counts”, there needs to be a strong 
technical basis for this requirement and for the relationship between traffic counts 
and frequency of materials deposited on the street.  Although “toxic automotive 
byproducts” broadly includes oil, gasoline, transmission fluid, brake fluid, brake 
dust (specifically copper), radiator fluids and tire wear (specifically zinc), the 
street sweeping program is only effective at removing those byproducts which 
adhere to sediment particles or other large debris. Once the liquid byproducts 
absorb into the asphalt, the street sweeper will be ineffective at removing the 
material.
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Second, if the Tentative Order is going to include new prescriptive street 
sweeping requirements, the findings must indicate why the existing street 
sweeping program is ineffective and the Fact Sheet must identify the technical 
basis for the finding and as well as demonstrate the correlation between the 
traffic counts and need for street sweeping.

All Copermittees maintain street sweeping programs in residential, commercial 
and/or industrial areas and, in 1993, the Copermittees compiled information 
regarding their existing street sweeping schedules and practices and 
subsequently changed elements of their programs such as the types of sweepers 
purchased, the frequency of sweeping, and the use of parking restrictions in 
order for the street sweeping program to more effectively aid in water quality 
improvements.  In fact, the Copermittees have observed an 87% increase in the 
weight of material collected from 2001-2002 to 2004-2005 indicating a marked 
increase in effort and diversion of materials that would have otherwise ended up 
in the receiving waters4.

Since the findings and Fact Sheet do not currently support the new prescriptive 
requirements for street sweeping and the Copermittees have a program that has 
already been optimized for water quality benefits, Section D.3.a.(5) should be 
deleted.  The Tentative Order should, instead, focus on the objectives for the 
program, the review/revision of model maintenance procedures as needed, and 
training to ensure that the program is consistently implemented.

Infiltration from Sanitary Sewer to MS4 (Section D.3.a.(7) Page 49)
Although the first portion of the Tentative Order provision (7)(a) is consistent with 
the current permit (Order No. R9-2002-0001), the Copermittees submit that this 
provision is more applicable to sanitary sewer agencies, not stormwater 
agencies, and is an unnecessary duplication of other regulatory programs.  The 
State Board stayed a similar provision in the existing permit as leading 
“significant confusion and unnecessary control activities.”  WQ 2002-0014 at p.8.
Since that time, the State Water Resources Control Board has adopted the 
Statewide General Waste Discharge Requirements (WDRs) for Sanitary Sewer 
Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer Order) on May 2, 
2006 and the Regional Water Board adopted Order No. R9-2007-0005 on 
February 14, 2007 (which is more stringent and prescriptive than the Statewide 
General WDRs).

The Statewide General WDRs require public agencies that own or operate 
sanitary sewer systems to develop and implement sewer system management 
plans which, among other things, requires that the agencies describe and 
implement routine preventative operation and maintenance activities as well as a 
rehabilitation and replacement plan. The Regional Board requires that all 

4 Report of Waste Discharge, July 21, 2006, Section 5.0 Municipal Activities. 
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sewage collection agencies within the San Diego Region comply with Order No. 
R9-2007-0005 as well as the Statewide General WDRs.    

Since there are now two regulatory mechanisms in place to address sanitary 
sewer exfiltration-related issues, part (a) of the provision (7) should be deleted 
from the Tentative Order. 

While the Copermittees agree that stormwater agencies must also address 
various aspects of sanitary sewer overflows and connections, the provisions in 
(7)(b) are aspects of other portions of the stormwater program and should be 
moved to those sections of the Tentative Order.  The proposed changes include: 

i. Adequate plan checking for construction and new development – 
incorporate in the  Construction and New Development programs 

ii. Incident response training for municipal employees that identify sanitary 
sewer spills – incorporate in the Illegal Discharges/Illicit Connections 
(ID/IC) program. 

iii. Code enforcement inspections – delete, this is covered by other programs 
iv. MS4 maintenance and inspections – incorporate in the Municipal program, 

provision D.3.a(6). 
v. Interagency coordination with sewer agencies – incorporate in the ID/IC 

program
vi. Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable) – 
incorporate in the Municipal program

Commercial/Industrial

Commercial Sites/Sources (Section D.3.b.(1)(a) Page 53)
The Tentative Order added four new categories of commercial sites/sources: 
food markets, building material retailers and storage, animal facilities, and power 
washing services.  The Fact Sheet notes that these facilities were added 
because these activities were identified as potentially significant sources of 
pollutants in annual reports.

Although we agree that those sites/sources that are identified by the 
Copermittees as contributing a significant pollutant load to the MS4 should be 
added to the list of sites/sources and incorporated into the inventory, unless 
universally identified as a significant source, those determinations made at a 
local level should only be incorporated into the local JURMP and not universally 
within the Tentative Order.  If these determinations are made at a local level and 
then the requirement applied countywide, the Board staff may inadvertently be 
diverting resources from high priority issues to lower priority issues. 

The new categories should be deleted from the Tentative Order and, instead, 
recognize that those sites/sources have been locally determined to contribute a 
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significant pollutant load to the MS4 be should be incorporated into the local 
JURMP(s).

Mobile Businesses  (Section D.3.b(3)(a)  Page 55) 
The Tentative Order has added a new requirement to develop and implement a 
program to address discharges from mobile businesses.  The program must 
include the identification of BMPs for the mobile business, development of an 
enforcement strategy, a notification effort, the development of an outreach and 
education program, and inspection as needed.   This provision is problematic for 
several reasons as described below. 

If the Tentative Order is going require the development and implementation of a 
significant new element of the commercial program, the Findings must 
adequately support the new requirement.  The Findings do not currently address 
this provision. 

The Fact Sheet must also provide a technical basis for the addition of the mobile 
business program to the commercial program, identify the basis for applying the 
requirement to all MS4s in their region, and ensure the water quality benefit will 
be commensurate to the resources necessary to develop and implement such a 
program.

The Fact Sheet  indicates that this provision is not significantly different than the 
existing requirements, but then  acknowledges that “mobile businesses present a 
unique difficulty in stormwater regulation” for several reasons including: 

 The regular, effective practice of unannounced inspections is difficult to 
implement;

 Tracking these mobile businesses is difficult because they are often 
not permitted or licensed; and 

 Mobile businesses are transient in nature and may have a geographic 
scope of several cities or the entire region 

The Copermittees agree that the development and management of a mobile 
business program will be very difficult and resource intensive.    For all the 
inherent difficulties listed above, the development and implementation of a 
mobile business program is, in fact, significantly different from the existing 
commercial/ industrial program, which largely focuses on fixed facilities.    

While the Copermittees understand the intent of the provision, the Tentative 
Order should include language that limits the scope of the provision until the 
costs and benefits of the program are better understood.  As such, the Tentative 
Order should include language that allows the Copermittees to identify a mobile 
business category that may be a significant source of pollutants and to develop a 
pilot program for that category.  The pilot program would allow the Copermittees 
to work together on a regional basis to develop an appropriate framework for 
addressing mobile business and determine whether the program is effective prior 
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to expending a significant amount of resources on multiple categories of mobile 
businesses.    

Food Facility Inspections (Section D.3.b.(4)(c) Page 56) 
The Tentative Order includes new, prescriptive requirements for food facility 
inspections and requires that the scope of the inspections be expanded to 
address maintenance of greasy roof vents (c)(iv) and identification of outdoor 
sewer and MS4 connections (c)(v).  While the issue of grease on roof vents has 
been discussed at the Aliso Creek meetings, the Findings and Fact Sheet do not 
provide any justification for the additional requirements, any clarification as to 
how the Copermittees would inspect for these issues, or any rationale as to how 
this would make the inspection program more effective or improve water quality. 

In fact, the annual food facility inspection program that has been conducted over 
the past few years has been focused on the critical stormwater-related issues 
typically found at a food facility and has been effective. The existing food facility 
inspection program focuses on the major water-quality related issues associated 
with restaurants including disposal methods for food wastes, fats, oils and 
greases, wash water, dumpster management and floor mat cleaning.  In 2004-
2005 over 25,000 food facility inspections were conducted and over 1,400 were 
identified as having stormwater-related issues.  In 2003-2004, over 12,000 
inspections were conducted and about 1,300 were identified as having 
stormwater-related issues.

This comparison suggests that the inspections and related outreach efforts are 
having a positive impact since the incidence of issues is decreasing from 1 in 10 
inspections to 1 in 17 inspections. 

Since the food facility inspection program is focused on the major concerns that 
need to be addressed at a food facility and has been successful, provisions 
(c)(iv) and (c)(v) should either be deleted from the Tentative Order or the subject 
of further technical justification. 

Third Party Inspections (Section D.3.b(4)(d) Page 57) 
The Tentative Order includes new, prescriptive requirements for third party 
inspections that provide a significant amount of detail as to how the inspection 
program must be managed.   However, the Findings and the Fact Sheet do not 
address the need for these expanded requirements or provide any rationale as to 
how these new requirements would make the third-party inspection program 
more effective.  

In fact, this level of detail should be determined locally and should be included as 
a part of the program within the model DAMP and local JURMPs.  After the 
inclusion of the industrial and commercial inspection programs in the third term 
permit, the Copermittees determined that they could leverage their resources by 
utilizing and expanding upon existing inspection programs to assist them in 
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complying with the permit instead of creating duplicative inspection programs.  
The ability to utilize third-party inspections as an effective part of the program, 
has allowed the Copermittees to maximize their resources.  An example of a third 
party inspection program that has been developed and implemented is the use of 
the Orange County Health Care Agency (OCHCA) inspectors to assist the 
Copermittees in inspecting 10,000 restaurants countywide on an annual basis.  
The Copermittees have developed this program in conjunction with OCHCA so 
that it is only an incremental burden on their limited resources, effective, and 
allows for clear communication between the inspectors and the Copermittees.

Since the Copermittees have already developed an effective framework for a 
third-party inspection program, provisions (i)(a) through (i)(d) are unnecessary 
and should be deleted from the Tentative Order. 

ID/IC Program

Investigation/Inspection and Follow Up (Section D.4.e(2)(b) and (c) Page 63) 
The Tentative Order requires that the Copermittees conduct an investigation or 
document why the discharge does not require an investigation within two days of 
receiving dry weather field screening or analytical laboratory results.  Although 
the Copermittees understand and agree with the intent of the permit language, 
the existing language is onerous and does not recognize the resources that are 
necessary to conduct an investigation or the variability of the types of 
investigations that may be warranted.

It is suggested that the language be modified to preserve the intent of the 
requirement as follows: 

(b) Field screen data: Within two business days of receiving dry weather field 
screening results that exceed action levels, the Copermittees must either 
conduct initiate an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation. 

(c) Analytical data: Within two business days of receiving analytical laboratory 
results the exceed action levels, the Copermittees must either conduct
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation. 

Elimination of Illicit Discharges and Connections (Section D.4.f Page 64) 
The Tentative Order requires that the Copermittees “take immediate action to 
eliminate all detected illicit discharges….” And that illicit discharges that pose a 
serious threat….”must be eliminated immediately”.  Although the Copermittees 
understand and agree with the intent of the permit language, the existing 
language is onerous and does not recognize the time and/or resources that are 
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necessary to respond.   It is suggested that the language be modified to preserve 
the intent of the requirement as follows: 

f.  Elimination of Illicit Discharges and Connections 
Each Permittee must take immediate action to eliminate all detected illicit discharges, 
illicit discharge sources, and illicit connections as soon as practicable after detection.  
Elimination measures may include an escalating series of enforcement actions for 
those illicit discharges that are not a serious threat to public health or the 
environment.  Illicit discharges that pose a serious threat to the public’s health or the 
environment must be eliminated immediately in a timely manner.

Watershed Urban Runoff Management Program (Section E. page 66)
The Tentative Order includes increasingly prescriptive requirements for the Watershed 
Urban Runoff Management Program (WURMP) including the designation of default 
Copermittee leads for each of the watershed management areas, the specific role of the 
Lead Permittee, the number of water quality and watershed activities that need to be 
implemented on an annual basis within each WMA, and a requirement for the 
description and assessment of each structural and non-structural management practice 
implemented. 

The Fact Sheet states that the increased prescriptiveness for the WURMP provision 
was necessary because enforceability of the permit has been a critical aspect. The Fact 
Sheet further states that: 

“For example, the watershed requirements of Order No. R9-2002-01 were some 
of the Order’s most flexible requirements. This lack of specificity in the watershed 
requirements resulted in inefficient watershed compliance efforts. This situation 
reflects a common outcome of flexible permit language.  Such language can be 
unclear and unenforceable, and it can lead to implementation of inadequate 
programs5.” 

Not only do the Copermittees take strong exception to this statement, but the Fact 
Sheet is inconsistent with the Findings, which simply state that the WURMPs need to 
focus on the high priority water quality issues. In addition, the Fact Sheet does not 
acknowledge any of the notable Copermittee successes including 1) the development of 
a South Orange County Integrated Regional Watershed Management Plan (IRWMP), 
which resulted in a $25 million IRWMP competitive grant award, (2) the 303(d) de-listing 
efforts that are ongoing and have been submitted for consideration; and 3) the efforts of 
the County of Orange and major landowners, such as Rancho Mission Viejo to put in 
place a comprehensive watershed land use/open space strategy for the San Juan 
Creek Watershed/Western San Mateo Watershed through the approved Southern 
Subregion Habitat Conservation Plan  (HCP) and Special Area Management Plan 
(SAMP) both of which include water quality/quantity management as an integral 
component.  

5 Fact Sheet/Technical report for Tentative Order No. R9-2007-0002, page 10 
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The Copermittees submit that the increased prescriptiveness of the Tentative Order is 
unwarranted and antithetical to a watershed management approach, which should be 
founded on a stakeholder driven process.  Successful watershed-based programs 
follow a stakeholder driven process and are developed from the “bottom-up” not from 
the “top-down”.  The Copermittees must be given latitude in how the watershed-based 
programs are developed and implemented, especially since many of the pollutants of 
concern (Cu, Zn, pesticides, pathogen indicators, etc.) and issues are the same within 
and among watersheds. 

The language must be modified to provide the flexibility that is necessary within a 
watershed management program (similar to the language in Order No. R9-2002-0001) 
and, instead, focus on the major objectives for the program.  Some language changes 
that would assist the Board in making these changes are provided below. 

Lead Watershed Permittee (Section E.1.a. page 67) 
The Tentative Order has designated which entity within the watershed should be 
the default lead Permittee and what those responsibilities entail.  The 
Copermittees contend that this level of detail is inappropriate for a permit 
provision and should, instead, be a collaborative decision that is made among 
the various watershed stakeholders based on locally determined criteria and 
needs.

The Copermittees propose that the language be modified as follows: 

a. Lead Watershed Permittee Identification 
Watershed Copermittees may must identify the Lead Watershed Permittee 
for their WMA. In the event that a Lead Watershed Permittee is not selected 
and identified by the Watershed Copermittees, by default the Permittee
identified in Table 3 as the Lead Watershed Permittee for that WMA must be 
responsible for implementing the requirements of the Lead Watershed 
Permittee in that WMA.  The Lead Watershed Copermitteesmust will serve as 
liaisons between the Copermittees and Regional Board, where appropriate. 

BMP Implementation and Assessment (Section E.1.e. page 70) 
The Tentative Order requires an arbitrary minimum number of “watershed 
program activities” to occur in each year (during each reporting period the 
Copermittees must implement no less than 2 “watershed water quality activities” 
and 1 “watershed education activity”). The Fact Sheet states that the 
Copermittees have completed the assessments, prioritization, and collaboration 
and now need to implement the activities identified.

While the Copermittees agree that there are activities that will be undertaken in 
conformance with the WURMP, the Tentative Order should not presuppose that 
the Copermittees will not follow through with implementation of the WUMRPs 
now they have been developed.  Since this requirement is unfounded, onerous, 
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arbitrary, and dictates a top-down approach for managing the watersheds, the 
language should be modified to incorporate the flexibility necessary for the 
stakeholders to identify the BMPs to be implemented and the details of that 
implementation.  The Tentative Order language should be modified to remove 
the prescriptive detail and incorporate more flexible language that will ensure that 
the WURMPs contain performance standards, timeframes for implementation, 
responsible parties and methods for measuring the effectiveness of their 
programs.

Fiscal Analysis (Section F. Page 74)
Section F of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit, conduct a fiscal analysis of the stormwater 
program including the expenditures and fiscal benefits realized from the program, 
and develop a long-term funding strategy and business plan.    While the 
Copermittees agree with Board staff that there is an identified need to prepare a 
fiscal reporting strategy to better define the expenditure and budget line items and to 
reduce the variability in the reported program costs and have committed to do such 
in the ROWD, the Copermittees take exception to the requirement to develop a long-
term funding strategy and business plan and identify the fiscal benefits realized from 
the program.  The concerns for both of these new requirements are discussed in 
further detail below. 

Long Term Funding Strategy and Business Plan 

The Tentative Order requires that each Copermittee submit a funding business plan 
that identifies the long-term strategy for program funding decisions.  The Fact Sheet 
states that this requirement is based on the need to improve the long-term viability of 
the program and is based on the 2006 Guidance for Municipal Stormwater Funding
from the National Association of Flood and Stormwater Management Agencies 
(NAFSMA).  The Fact Sheet further indicates that, without a clear plan, that the 
Board has uncertainty regarding the implementation of the program. 

The Copermittees submit that this requirement, which is, perhaps, more reasonable 
for a newly developing stormwater program, is an unnecessary and burdensome 
requirement for the Copermittees that will yield no commensurate benefit to water 
quality and divert precious resources away from the implementation of the program.
In addition, the rationale for this provision is taken out of context and unnecessary 
for the Orange County Program for two reasons. 

First, while Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding to justify this new requirement, this national guidance document 
was developed to provide a resource to local governments as they address 
stormwater program financing challenges and primarily focuses on the 
considerations and requirements for developing a service/user/utility fee.  While the 
guidance document states that the most “successful” programs have developed a 
business plan to guide the program evolution and funding decisions, it is not a one 
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size fits all approach that should be applied to every program, nor is it warranted for 
the Orange County Program.

Second, the Copermittees have a demonstrated history of compliance and 
leadership in developing, implementing and adequately funding the stormwater 
program.  Regardless of the source of funds, a historical review of the expenditures 
to date provide undisputable evidence that the Copermittees are dedicated to the 
program, plan their budgets accordingly, and have adequately funded the program 
for the past 16 years (Figures 1 and 2).

The Copermittees have two types of costs: shared costs and individual costs. 

Shared Costs – Over the last three permit terms the shared costs have 
increased from just under $300,000 to almost $6 million.  The shared costs 
are those costs that fund the activities performed by the County of Orange as 
Principal Permittee 

Individual Costs  - Over the last three permit terms the individual costs have 
increased from just over $30 million to a projected amount of almost $102 
million for 2006-2007.  Individual costs are those costs incurred by the 
Copermittees for the implementation of their local program (including capital 
and operation and maintenance costs). 

Figure 1.  Historical Review of Shared Costs (1990-2006) 

Page 26 of 30 

0000946



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 

Figure 2.  Historical Review of Individual Costs (1995-2007) 

While the Copermittees are committed to providing increased standardization for 
their reporting, they have a demonstrated history of adequately funding the program 
and committing additional resources as needed.  As a result, this provision (F.3.) is 
unnecessary and should be deleted from the Tentative Order. 

Fiscal Benefits 

The Tentative Order requires the Copermittees to include a qualitative or quantitative 
description of fiscal benefits realized from the implementation of the stormwater 
program.  This requirement is problematic for three reasons. First, the requirement 
goes beyond the federal mandate to provide a fiscal analysis of the necessary 
capital and operation and maintenance expenditures to implement the program, 
second, the Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding for justifying this new requirement.

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)] require the following: 
(vi) Fiscal Analysis. For each fiscal year to be covered by the permit, a fiscal 
analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the program under 

Page 27 of 30 

0000947



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 

paragraphs (d)(2) (iii) and (iv) of this section. Such analysis shall include a 
description of the source of funds that are proposed to meet the necessary 
expenditures, including legal restrictions on the use of such funds.

Not only do the federal regulations not require a qualitative or quantitative 
description of the fiscal benefits realized from the implementation of the program, it 
is unclear as to how one would do this and the level of analysis that would be 
required.

While the  Fact Sheet indicates that  this new requirement is based on the 2006 
NAFSMA Guidance for Municipal Stormwater Funding, the concept is taken out of 
context and misapplied within the Tentative Order. The national guidance document 
does not suggest that stormwater programs should unilaterally identify the benefits 
realized from the implementation of the program as a part of the annual fiscal 
reporting, rather it discusses the need to identify benefits of a program if one is 
establishing a utility/user fee so that there is a nexus between the fee and the 
services or benefits provided to ensure that the fee is commensurate with such 
services.

Since the Copermittees have already committed to preparing a fiscal reporting 
strategy to better define the expenditure and budget line items included in the fiscal 
report, which will enhance the reporting that is required pursuant to the federal 
regulations, Section (F.2.c.) should be deleted from the Tentative Order. 

Program Effectiveness Assessment (Section G. Page 75)
Section G. of the Tentative Order requires the Copermittees to assess the 
effectiveness of their JURMP, identify necessary program modifications, and report 
that information to the Regional Water Board on annual basis.  Section G.1.A. 
identifies specific water quality-based objectives for 303(d) listed water bodies, 
environmentally sensitive areas (ESAs), and the major program components.   

Although the concept and intent of the provision is understood and supported by the 
Copermittees, the specificity and inclusion of the required water quality-based 
objectives and focus on the 303(d) listed water bodies and ESAs is misplaced and 
has not been developed within the context of the California Stormwater Quality 
Association (CASQA) Guidance, the existing Orange County program effectiveness 
assessment framework and metrics, or the recommendations within the ROWD 
(Section 1.2.2).  In addition, the Tentative Order also requires that each Copermittee 
conduct their own assessments including integrated assessments, which are more 
effective on a regional scale and over a longer timeframe.  As written, this section of 
the Tentative Order does not provide flexibility for the Copermittees to develop 
objectives and an overall strategy for the effectiveness assessment and will result in 
resources being expended without achieving the intended goal.

Since the Copermittees have already developed and implemented a program 
effectiveness assessment framework and programmatic and environmental 
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performance metrics and have committed to developing metric definitions and 
guidance to improve the efficacy of the assessments in the ROWD, the provision 
should be modified to allow the Copermittees to functionally update their long-term 
effectiveness assessment (LTEA).  The updated LTEA would build on the existing 
framework that has been utilized within the County for the past four years as well as 
the CASQA Municipal Stormwater Program Effectiveness Assessment Guidance 
Document, which is due for release in early April, and would assess the 
jurisdictional, countywide, and watershed-based elements of the stormwater 
program.  The long-term strategy would include the purpose, objectives, and 
methods for the assessments and achieve the Regional Water Board staff 
objectives.

The proposed language, which is provided below, would replace G.1. and G.2. of the 
Tentative Order and is based on the current permit requirements. 

The proposed language is: 

a. As part of its individual Jurisdictional URMP, each Permittee shall develop update a
their long-term strategy for assessing the effectiveness of its individual Jurisdictional 
URMP based on lessons learned from the existing program framework and available 
guidance. The long-term assessment strategy shall identify the purpose, objectives,
methods and specific direct and indirect measurements that each Permittee will use to 
track the long-term progress of its individual Jurisdictional URMP towards achieving 
improvements in receiving water quality. Methods used for assessing effectiveness shall 
include the following or their equivalent: surveys, pollutant loading estimations, and 
receiving water quality monitoring. The long-term strategy shall also discuss the role of 
monitoring data in substantiating or refining the assessment. 
b. As part of its individual Jurisdictional URMP Annual Report, each Permittee shall 
include an assessment of the effectiveness of its Jurisdictional URMP using the direct 
and indirect assessment measurements and methods developed in its long-term 
assessment strategy. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit.

i. Long-term strategy for assessing the effectiveness of the Watershed URMP. As part of 
the WURMPs, the watershed Copermittees shall update their long-term strategy for 
assessing the effectiveness of the WURMPs based on lessons learned from the existing 
program framework and available guidance. The long-term assessment strategy shall 
identify the purpose, objectives, methods and specific direct and indirect performance 
measurements that will track the long-term progress of Watershed URMP towards 
achieving improvements in receiving water quality impacted by urban runoff discharges. 
Methods used for assessing effectiveness shall include the following or their equivalent: 
surveys, pollutant loading estimations, and receiving water quality monitoring. The long-
term strategy shall also discuss the role of monitoring data in substantiating or refining 
the assessment. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit.

Reporting (Section H. Pages 77-80 and Section E. Page72)

Page 29 of 30 

0000949



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 

Section H of the Tentative Order requires the Copermittees to submit the following 
reports:

 Individual and Unified JURMP annual reports - September 30 of each year 
(July 1 – June 30) 

 Individual and Unified WURMP annual reports - January 31 of each year (July 
1 – June 30) 

Although the Copermittees understand that the Tentative Order included these 
changes to allow for a longer time period between the two sets of submittals, the 
Copermittees would receive more benefit from keeping the two timelines for the 
submittals aligned. As such, the language should be revised so that the JURMPs 
and WURMPs are submitted January 316 of each year.  This will allow the 
Copermittees to assess their stormwater program and water quality monitoring 
program and conduct an integrated assessment to identify water quality 
improvements.

Section E.3. requires that the Copermittees submit the Aliso Creek WURMP annual 
report by March 1 of each year for the period January – December of the previous 
year. Since the Watershed Action Plan Annual Report for the Aliso Creek Watershed 
has historically been submitted in November of each year and has been based on 
the fiscal year like the other WURMP reports, it is unclear why Board staff are 
requiring this change.  As such, the Aliso Creek WURMP submittal is now 
inconsistent with the other WURMP submittals both in the date for submittal and the 
time period for which the report covers.

The submittal date for the Aliso Creek WURMP annual report should be modified to 
be aligned with the other WURMP submittals.  The proposed language modification 
is as follows: 

3.  Aliso Creek Watershed URMP Provisions 
b.   Each Permittee must provide annual reports by March 1 January 31 of each year 

beginning in 20089 for the preceeding annual period of January July 1 through 
December June 30……..

6 Reporting schedules will need to be aligned with the Santa Ana Permit reporting schedules. 

Page 30 of 30 

0000950



County of Orange Technical Comments – Attachment C 
Tentative Order No.R9-2007-0002 
April 4, 2007 

ATTACHMENT C 

ORANGE COUNTY ENVIRONMENTAL MONITORING COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 

INTRODUCTION

Attachment C contains the principal technical comments of the County of Orange (the 
“County”) regarding the monitoring and reporting requirements of Tentative Order No. 
R9-2007-0002 dated February 9, 2007 (“Tentative Order”).   

These comments are divided into two sections:  (1) General Comments, and (2) Specific 
Comments.  The first section discusses the County’s strategic concern with the Tentative 
Order’s requirement, whereas the latter section addresses issues relating to specific 
requirements.

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating to 
Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report to 
the Regional Board in the future. 

GENERAL COMMENTS 

The principal goal of the Copermittees’ environmental monitoring program is to support 
the Drainage Area Management Plan.  This goal is entirely consistent with other 
observations on the role of monitoring.  For example, “monitoring is most useful when it 
results in more effective management decisions, specifically management decisions that 
protect or rehabilitate the environment.” (NAS, 19911).  A number of the proposed 
modifications to the monitoring program do not appear to be supportive of this goal.  
Further, as changes in protocols and procedures are mandated there is a significant risk 
that they start to compromise the integrity and value of what is increasingly being 
recognized as one of the most comprehensive urban stormwater quality data sets in the 
United States. Finally, while the Board’s interest in moving toward greater regional 
consistency is recognized, the Permittees are concerned that  requirements are being 
prescribed without due consideration of the needs of south Orange County. 

SPECIFIC COMMENTS 

E.II.A.1.c. Timing of Mass Loading Station (MLS) Monitoring 

The requirement to sample the first wet weather event of the year at each MLS needs to  
be considered in the context of the entire Orange County effort.  Including the six MLSs 

1 Managing Troubled Waters, National Academy of Sciences, 1991 

Page 1 of 9 

0000951



County of Orange Technical Comments – Attachment C 
Tentative Order No.R9-2007-0002 
April 4, 2007 

in the tentative order, there would in future be eighteen MLSs in Orange County 
requiring “first flush” sampling.  

Proposed modification: 

The requirement to increase the “first flush” sampling effort needs to be predicated on an 
assessment and finding of need.   

E.II.A1.d. Flow-weighting of Wet Weather Samples 

The requirement to collect flow-weighted composite stormwater samples will not allow 
accurate comparisons to CTR criteria for chronic toxicity due to dissolved metals.  The 
County’s present method provides a more thorough and reliable characterization of a 
storm with respect to comparison to water quality standards.  3-5 time-weighted 
composite samples are collected during a 4-day period to characterize a storm and its 
subsequent effects (see example below).  The first flush sample is collected over an 
hour period and is comprised of six discrete samplings 12 minutes apart.  The 
subsequent composite samples are prepared from bi-hourly samples.  

The analyte concentrations from each of the composite samples are combined with the 
respective discharge volumes during the composite samplings to calculate the individual 
and total stormwater loads.  The dissolved metals concentrations from each of the 
samples are compared to the CTR acute criteria. The time-weighted average dissolved 
metals concentrations for the 4-day sampling period are compared to the CTR chronic 
criteria.

Composite Sampling Periods at Costa Mesa Channel
Storm of 2/10 - 2/12/05

0

1

2

3

4

2/10/05 2/11/05 2/12/05 2/13/05 2/14/05 2/15/05 2/16/05

Peak Q = 52 cfs
First Flush
Sample 1

Sample 2 Sample 3 Sample 4 Sample 5

Flow-weighted compositing by field instrumentation (automatic sampler linked to 
portable flowmeter) has many disadvantages including: 

 Since the components are linked, if one component fails the system fails. 
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 When programming the autosampler the operator must have a fairly accurate 
prediction of the size of the storm.  If the magnitude is over predicted the sampler 
will not collect enough volume for all of the required analyses.  If the magnitude is 
under predicted the autosampler will collect too frequently and the latter part of 
the storm will be missed unless the autosampler is serviced before or 
immediately after the time of the last sampling.  Since the County will be required 
to monitor 18 MLSs during the first measurable rain event of the season this type 
of maintenance is not possible. 

 The channel rating must be accurate at the time of sampling. Flow rates are 
calculated from the water level records using the channel rating (stage-discharge 
relationship).  Presently, water level records are processed at the end of 
monitoring year (quarterly for Santa Ana Region TMDL programs).  The water 
level records are adjusted (with shifts) to reflect changes in the stage-discharge 
relationship arising from sediment deposition/scouring or new instantaneous 
discharge measurements.  These adjustments can result in significant 
differences in the calculated discharge rates. 

If the County were required to modify its current automatic sampling procedure for 
stormwater, manpower limitations would dictate that the process be conducted by flow-
weighted compositing in the laboratory as described in EPA 833-B-92-001 Exhibit 3-20 
(constant time – volume proportional to flow rate).  Aliquots from each bottle, 
proportional to flow rate at the time of collection would be composited into a single large 
container.  Aliquots from the container would be submitted for the required analyses. 

Advantages:

 The autosampler and the flowmeter are not linked, reducing the likelihood of 
sampling failure. 

 Unscheduled autosampler servicing (to reprogram the collection frequency due 
to changes in storm magnitude) would not be required. 

Disadvantages:

 The volume of a composite sample may not be great enough to accommodate 
all of the chemical and toxicity testing analyses.  For short duration storms the 
volume of the composite sample would be much smaller.  Presently Orange 
County analyzes chronic toxicity in mass emissions samples with multiple 
dilution tests.  Some of these tests require substantial volume.  Approximately 
4 gallons of sample are required for toxicity tests currently conducted on 
stormwater samples under the third term permit. 

 The space limitations of the County’s laboratory would severely hinder 
expeditious processing of all of the samples from the first measurable event of 
each year.

Two automatic samplers, operating simultaneously, would be used to collect bi-hourly 
samples. Each sampler contains eight 1.8-liter glass bottles and the site would have to 
be serviced at least every 16 hours to change bottles and power supplies.  The 
maximum volume collected in each bi-hourly sampling is 2 x 1.8 = 3.6 liters.  The volume 
from each bi-hourly sampling used in the composite sample is calculated as: 
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Vi = VL[(VimaxQi/Qmax) /  (VimaxQi/Qmax)]  where 

Vi = volume from each bi-hourly sampling 
VL= volume required for all analyses 
Vimax = volume of the bi-hourly sample corresponding to the greatest discharge rate 
Qi = flow rate for sample i 
Qimax = maximum flow rate recorded for any bi-hourly sampling 

 (VimaxQi/Qimax) must first be calculated to ensure that it is greater than VL.  If it is not, the 
equation becomes: 

Vi = VimaxQi/Qimax

The following two discharge hydrographs illustrate the disadvantages of flow-composite 
sampling using automatic sampling and laboratory compositing.  The first storm spans 
approximately two days and has a significant peak discharge.  Assuming a maximum 
sample bi-hourly sample volume of 3.6 liters, the total volume of the composite sample 
would be just 12.9 liters.  The sample volumes required for chemical and toxicity tests 
used in the program are tabulated below. 

Analysis Req. Vol. (L) 
Nutrients incl. TSS 1.5
Trace Metals (total) 0.25
Trace Metals (diss) 0.25
OP + Pyrethroid Pesticides 2.0
Carbamate Pesticides 1.0
DOC 0.25
TOC 0.25
TDS 0.25
Toxicity Tests 0-1 dilutions 5 dilutions

1 Ceriodaphnia survival/reproduction 6 10
2 Hyalella survival 1.5 3
3 Selenastrum growth 1.5 3

Total Chem + Tox 1-3 14.75 21.75
4 Mysid survival/growth 10 14
5 Sea Urchin fertilization 1 1
6 Fathead Minnow survival 10 14

Total Chem + Tox 1,5,6 22.75 30.75
Total Chem + Tox 1,4,5,6 32.75 44.75

Storm 2 spans more than seven days and would generate enough volume in the 
composite to accommodate all analyses.  However, these seven days of sampling would 
yield approximately 90 bi-hourly samples (90 1.8-liter bottles) which would have be 
stored and refrigerated until the sampling was completed and the maximum discharge 
rate determined.
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Discharge Hydrograph for Aliso Creek - Storm of 10/27 - 10/29/04
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Discharge Hydrograph for Aliso Creek - Storm of 2/17 - 2/25/05 
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Proposed Modification: 

Clearly the choice of automatic sampling options is not an easy one.  The present 
method and the constant time – volume proportional to flow rate method each have 
advantages and disadvantages.  The choice should not be solely based on costs or 
logistics.  The County recommends that a pilot study be conducted to determine the 
differences between the two methods rather than making such a significant change to 
the direction of the monitoring program through the permit process.   

Until the study is completed, the monitoring protocols would remain the same as in the 
third permit.
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E.II.A.1.d. Dry Weather Composite Sampling

The proposed frequency of sample collection (minimum 3 samples / hour) during dry 
weather monitoring at MLSs does not support the objective of identifying illegal 
discharges and illicit connections and presents significant technical challenges.  During a 
“typical” 24-hour period, flow rate at an MLS does not vary significantly and the changes 
in water chemistry at an MLS would be muted because of the large size of the 
watershed and the number of stormdrain inputs.   

In order to comply with this requirement these composite samples would have to be 
prepared using the constant time – volume proportional to flow increment method (EPA 
833-B-92-001 Exhibit 3-19) or constant time – volume proportional to flow rate method 
(Exhibit 3-20).  Either method would require that 72 discrete samples be collected during 
a 24-hour period and that the samples be flow-composited in the laboratory.  Automatic 
samplers linked to flowmeters will not accommodate both constant time collection and
flow-compositing during the same sampling period. To collect 3 samples/hour and 
produce a flow-composite sample, three automatic samplers would be required at each 
site for each event.   

The flow rate at an MLS, as noted above, does not vary significantly during a typical 24-
hour day.   Below is a graphic showing the hourly flow rate in Aliso Creek at the 
streamgauge in Aliso/Wood Canyon Wilderness Park during June of 2006.  As can be 
seen from the graph, the greatest difference between the maximum and minimum hourly 
flow rates during any 24-hour period is less than 35% of the maximum value (9.9 cfs at 
13:00 on 6/3 and 6.5 cfs at 12:00 on 6/4).  To produce a flow-composite sample, aliquots 
from each of the 72 samples collected during the 24-hour period would be combined in a 
single container. The volume of each of the aliquots would be proportional to the flow 
rate (qi/qt) at the time of sample collection and the volume of the sample collected at the 
maximum flowrate.  Unless the pollutant discharge occurred over several hours or if the 
concentration of the pollutant was several orders of magnitude above the baseline 
concentration, it would be difficult to detect intermittent illegal discharges from the 
composite sample concentration.

Hourly Flow Rate in Aliso Creek in Aliso/Wood Canyon Park
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Proposed Modification: 

Conduct dry-weather monitoring at MLSs with time-weighted composite samples 
composed of 24 discrete hourly samples.  Compute the mass loads of pollutants as the 
product of the composite sample concentration and the total volume of water discharged 
past the monitoring point during the time of sample collection. 

E.II.A.1.g.   Analytical Testing for Mass Loading, Bioassessment, and Ambient 
Coastal Receiving Waters 

Nitrite is readily oxidized to nitrate in the natural aquatic environment.  Analysis of this 
form of nitrogen would not provide any added benefit and would significantly increase 
program costs.  Presently and in prior permit monitoring programs, the concentrations of 
nitrite + nitrate has been determined and reported as NO3.

Proposed Modification: 

Analyze nitrite + nitrate together as in prior monitoring programs. 

Pyrethroid Pesticides  

Pyrethroid pesticides are very insoluble and tend to bind to sediment. They would not be 
detected in an aqueous sample unless the sample had a very high concentration of 
suspended solids. 

Proposed Modification:   

Analyze Pyrethroid pesticides in sediments at Bioassessment sites and in Dana Point 
Harbor.

E.II.A.1.h.(1)  DDE Monitoring at the San Juan Creek MLS

Assuming that the requirement to add DDE monitoring was a product of the 303(d) 
listing of San Juan Creek for DDE, the MLS is not within the water quality limited 
segment defined by the 303(d) list.  The listing was based on samplings conducted at 
SWAMP station San Juan Creek 9.  The 2006 303(d) list states that the estimated size 
affected is 1 mile.  The San Juan Creek MLS is two miles upstream of San Juan Creek 
9.

Proposed Modification: 

Do not add DDE monitoring at the San Juan Creek MLS. 

E.II.A1.i.   Toxicity Testing at MLSs 

The proposed requirement would result in a change in toxicity testing organisms at 
MLSs.  Presently toxicity of stormwater discharges is measured using multiple dilution 
tests with marine organisms to assess the impact of stormwater on the coastal 
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environment.  In the Santa Ana Region monitoring program, testing with marine and 
freshwater organisms is used.   

The TDS concentration in at least two (Prima and Segunda Deschecha Channels) of the 
six MLSs is great enough to negatively affect the toxicity test using Ceriodaphnia dubia.
The seepage of local saline groundwater into these channels causes these high TDS 
concentrations. 

Proposed Modification: 

For dry-weather samples conduct toxicity testing with: 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500  mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hour) growth test with Selenastrum capricornutum
3. Acute survival test with Hyalella azteca.

For stormwater samples conduct toxicity testing with: 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500  mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hr) survival/growth test with Americamysis bahia.
3. Chronic (40-min exposure) fertilization test with Stronglyocentrotus purpuratus.
4. Chronic (96-hr) survival/growth with larval Pimphales promelas.

E.II.A.4.b.   Toxicity Testing at ACRW Sites 

The Tentative Order proposes the use of freshwater organisms for toxicity testing. 
Historically, the aqueous toxicity tests have been conducted with marine organisms 
since the intent of the program is to evaluate the impact of urban runoff on the coastal 
receiving waters. 

Proposed Modification: 

Continue to use marine organisms for toxicity testing at the ACRW sites. 

E.II.A.5.c.(1) Continue Baseline Monitoring at CSDO Sites 

The list of sites to continue baseline monitoring (weekly sampling of indicator bacteria in 
the stormdrain and the surfzone) includes four stormdrains (MAINBC, LINDAL, BLULGN 
and PEARL) which are diverted during the AB-411 season.  There should be no 
requirement to sample while drains are being diverted. 
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E.II.A.5.c.(2)  Special Investigations 

The Permittees have conducted numerous bacterial source investigations in the Region 
including:

1. Aliso Creek 13225 Directive Monitoring Plan and J03P02 Cleanup and 
Abatement Order Monitoring Plan. 2001-2005.  Quarterly Progress Reports can 
be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/Aliso_reports_studies.asp

2. San Juan Creek Microbial Source Tracking Study conducted by the Orange 
County Health Care Agency and the University of South Florida, 2002.  The 
Report can be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/sanjuan_reports_studies_Qtr1_sectio
n1.asp

3. Bacterial Source Tracking Study on Prima Deshecha Channel conducted by 
MEC/Weston Solutions on behalf of the County and San Clemente, 2006.   

These studies need to be explicitly recognized in the Tentative Order and duplicative 
efforts not required. 

Proposed Modification: 

Requirements for bacterial source investigations should be stayed pending development  
of emerging source tracking methodologies. 

E.II.B.1  MS4 Outfall Monitoring During Wet Weather 

The requirement to monitor MS4 outfalls during wet weather does not support source 
investigations. 

Proposed Modification: 

Continue to use the Dry-weather Reconnaissance data as the primary monitoring effort 
to identify potential sources within the watershed. 
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Cities 
Aliso Viejo 
Anaheim 
Brea 
Buena Park 
Costa Mesa 
Cypress 
Dana Point 
Fountain Valley 
Fullerton 
Garden Grove 
Huntington Beach 
Irvine 
La Habra 
La Palma 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Los Alamitos 
Mission Viejo 
Newport Beach 
Orange 
Placentia 
Rancho Santa Margarita 
San Clemente 
San Juan Capistrano 
Santa Ana 
Seal Beach 
Stanton 
Tustin 
Villa Park 
Westminster 
Yorba Linda 

County of Orange 

Agencies 
Costa Mesa Sanitary District 
East Orange Water District 
El Toro Water District 
Irvine Ranch Water District 
OC Sanitation District 
OC Transportation Authority 
OC Water District 
Transportation Corridor Agencies 

ORANGE COUNTY COUNCIL OF GOVERNMENTS

April 4, 2007 

Via E-mail and U.S. Mail 

Mr. John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, California 92123-4353 

Subject: Tentative Order No. R9-2007-0002; NPDES No. CAS0108740

Dear Mr. Robertus: 

The Board of Directors of the Orange County Council of Governments (OCCOG) 
overviewed the South Orange County Municipal Stormwater Permit Renewal Process at its 
meeting of March 22, 2007.  In conjunction with this overview and discussion, the OCCOG 
Board unanimously supported transmittal of comments to your agency regarding the 
renewal of the NPDES permit. 

As background, the Orange County Council of Governments (OCCOG) is a voluntary 
advisory association representing member local governments and agencies throughout 
Orange County seeking cooperative subregional and regional planning, coordination and 
technical assistance on issues of mutual concern. 

OCCOG's member agencies include 34 cities, the County of Orange, and board 
representation including transportation agencies, sanitation and water districts, as well as the 
local air district. 

As you are aware, good water quality at our beaches and creeks benefits everyone and is 
essential to the economic vitality and tourism industry in South Orange County.  As such, 
OCCOG shares many of the same objectives of the Regional Water Quality Control Board 
such as to preserve and protect our natural resources.  However, some provisions included in 
the subject Tentative Order are problematic and we believe will hinder the ability of the 
municipalities in South Orange County in achieving the overall goal of cleaner water.  
Therefore, on behalf of the OCCOG Board of Directors, we are providing comments which 
we hope the Regional Board will take into consideration prior to adopting the new NPDES 
Permit for South Orange County.  Please also note that the majority of our comments are 
supportive of those comments being submitted to the Regional Board by the County of 
Orange as the Principal Permittee, and further supporting documentation regarding our 
comments can be obtained by referring to the County’s comment letter.  Our comments are 
as follows:
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1. The Tentative Order Restricts the Ability of the Permittees to Implement Watershed 
Restoration Projects 

Finding E.7 (Page 14) states that, "Urban runoff treatment and/or mitigation must occur prior to 
the discharge of urban runoff into a receiving water."   

This restriction will likely preclude the Permittees from improving water quality by restoring 
watershed receiving waters.  In addition, this restriction may very likely result in the deterioration 
of water quality rather than improvement.  We are unaware of any other Regional Board in the 
State that discourages improving receiving waters.  

The language in the Tentative Order could seriously limit watershed restoration activities because 
it severely limits potential locations for installation of treatment control BMPs, which include 
many watershed restoration activities.  For example, this Finding may have unintended adverse 
effects on watershed restoration projects that are currently being planned, such as the Aliso Creek 
Water Quality SUPER Project. 

The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to Aliso 
Creek watershed development and enhancement, accommodating channel stabilization, flood 
hazard reduction, economic uses, aesthetic and recreational opportunities, water quality 
improvements, and habitat concerns.  The project is aimed at water supply efficiency and system 
reliability through reclamation, along with benefits for flood control and overall watershed 
management and protection.  The ecosystem restoration and stabilization component of the 
project will include:

Construction of a series of low-grade control structures and reestablishment of aquatic 
habitat connectivity;  
Shaving of side slopes to reduce vertical banks; and 
Invasive species removal and riparian revegetation and restoration of floodplain moisture. 

The Permittees are concerned that some of these activities may be deemed as allowing urban 
runoff treatment and/or mitigation in a receiving water and, thus, may not be allowed.   

In addition, this Finding seems to conflict with the Existing Development Provision 3.a.(4) which 
requires the Permittees to evaluate the flood control devices and identify the feasibility of 
retrofitting the devices to provide for more water quality benefits. 

Given the lack of any proper legal or factual basis for these limitations as well as the adverse 
impacts on watershed restoration efforts, we respectfully request that this Finding be deleted from 
the Tentative Order. 

2. The Tentative Order Is Overly Prescriptive and Dismisses the Importance of the Drainage 
Area Management Plan (DAMP)

All of the municipalities within Orange County have actively participated in the development of 
the Drainage Area Management Plan (DAMP), and this document forms the backbone of Orange 
County’s NPDES Stormwater Program.  In addition, the Permittees have spent a significant 
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amount of taxpayer dollars developing and refining the DAMP into a document that works 
effectively with local NPDES programs.  We are concerned that the Tentative Order Fact Sheet 
states that the Order includes sufficient detailed requirements to ensure compliance and 
seemingly dismisses the DAMP as "procedural correspondence" which guides implementation 
and is not a substantive component of the Order.   

This permitting approach fundamentally shifts the level of detail within the program to the permit 
provisions instead of the DAMP and sets up a scenario for increasingly prescriptive permits while 
eliminating the flexibility and local responsibility of the MS4 program.  This shift also downplays 
the importance of the DAMP and the role that it has in defining local performance standards for 
the stormwater program and is counter to the purpose and intent of the stormwater management 
program.   

The DAMP sets the foundation for a more flexible permitting approach for the Orange County 
NPDES Stormwater Program and places upon the Permittees the continuing responsibility of 
weighing economic, societal, and equity issues as they define the policies, standards and priorities 
to be employed in implementing the program.  In fact, the DAMP and local JURMPs are 
fundamental and necessary elements of the MS4 program since they serve as the primary policy 
and guidance documents for the program and describe the methods and procedures which will be 
implemented to reduce the discharge of pollutants to the maximum extent practicable and in 
compliance with the MS4 permit provisions.  While the management plans must effectively 
address and be in compliance with the permit requirements, the necessary detail and prioritization 
of efforts in doing so must remain at the local level and be described within the DAMP—not the 
permit. 

3. The Tentative Order Implies That Permittees are Responsible for Anything That Enters 
Their Storm Drain System

Finding D.3(d) (Page 11) identifies that "by providing free and open access to an MS4 that 
conveys discharges to waters of the U.S., the operator essentially accepts responsibility for 
discharges into the MS4 that it does not prohibit or control."  Since the Permittees own and 
operate the majority of the storm drain systems within their respective jurisdictions, this statement 
has profound implications regarding the Permittees' potential liability for any pollutant that enters 
the MS4.

This Finding needs to be modified to recognize that the Permittees lack legal jurisdiction over 
stormwater discharges into their systems from certain State and Federal facilities, utilities and 
special districts, Native American tribal lands, waste water management agencies, and other point 
and non-point source discharges otherwise permitted by the Regional Water Board.  In addition, 
the Regional Water Board should recognize that the Permittees do not have any control over 
many facilities and/or discharges.  Examples of these include operation of internal combustion 
engines, atmospheric deposition, brake pad wear, tire wear and leaching of naturally occurring 
minerals from local geography. 

4. The Tentative Order Unreasonably Requires That Each Permittee Develop a Long-Term 
Funding Strategy and Business Plan 
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The Tentative Order requires that each Permittee submit a funding business plan that identifies 
the long-term strategy for program funding decisions.  The Fact Sheet identifies that this 
requirement is based on the need to improve the long-term viability of the program and is based 
on the 2006 Guidance for Municipal Stormwater Funding from the National Association of Flood 
and Stormwater Management Agencies (NAFSMA).  The Fact Sheet further indicates that, 
without a clear plan, the Board has uncertainty regarding the implementation of the program. 

OCCOG believes that this requirement (which is, perhaps, more reasonable for a newly 
developing stormwater program) is an unnecessary and burdensome requirement for the Orange 
County Permittees which will yield no commensurate benefit to water quality and divert precious 
resources away from the implementation of the program.  

5. The Tentative Order Creates Duplication of Efforts Regarding Responding to Sewage Spills  

On Page 64, Part D.3.h. of the Tentative Order states:  

"Each Copermittee must prevent, respond to, contain and clean up all sewage and other spills that 
may discharge into its MS4 from any source (including private laterals and failing septic 
systems.)  Spill response teams must prevent entry of spills into the MS4 and contamination of 
surface water, ground water and soil to the maximum extent practicable.  Each Copermittee must 
coordinate spill prevention, containment and response activities throughout all appropriate 
departments, programs and agencies so that maximum water quality protection is available at all 
times."

For many cities, implementation of this provision is simply not feasible.  Many cities in South 
Orange County do not own or operate the sewer systems.  In these cities, the sewer system is 
owned and operated by water districts.  The affected cities do not have the equipment or expertise 
to manage a sewage spill of any size, and their staffs are not adequately trained to respond to 
potential spills.  Furthermore, this provision is duplicative in the sense that the Regional Board is 
seeking to make the Permittees responsible for a task already delegated to the water districts.  
Such an act would result in a tremendous waste of scarce public resources. 

This issue is made even more troubling by the fact that the State Water Resources Control Board 
(“State Board”) previously issued a stay of this very same issue in the prior generation of the 
NPDES Permit.  After extensive hearings and briefing on the matter, the State Board issued Order 
WQO 2002-0014 on August 15, 2002, granting a stay as to this provision. 

In deciding to grant a stay as to this provision, the State Board concluded:  

"The regulation of sanitary sewer overflows by municipal storm water entities, while other 
public entities are already charged with that responsibility in separate NPDES permits, may 
result in significant confusion and unnecessary control activities.  For example, the Permit 
appears to assign primary spill prevention and response coordination authority to the 
copermittees.  While the federal regulations clearly assign some spill prevention and response 
duties to the copermittees, we find that the extent of these duties is a substantial question of law 
and fact."
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[State Board Order WQO 2002-0014, p. 8. (emphasis added.)]   

Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting this decision have changed, the Regional Board should remove or 
modify this provision so as to reduce duplicity of effort and the implementation of unnecessary 
control activities.  

Please note that the aforementioned comments are just some of the concerns expressed by the Permittees.  
It is our hope that the Regional Board will work closely with the Permittees to make the necessary 
modifications so that the permit meets the objectives of both the Regional Board and the Permittees and, 
more importantly, ultimately results in cleaner water for Orange County. 

If you have any questions regarding this letter, I may be reached at (949) 470-3007. 

Sincerely, 

Dennis R. Wilberg, P.E. 
Interim Executive Director 
Orange County Council of Governments 

cc OCCOG Board of Directors 
 Larry McKinney, County of Orange 
 Richard Boon, County of Orange 
 Mary Anne Skorpanich, County of Orange 
 Richard Schlesinger, City of Mission Viejo 
 Mike Recupero, Recupero and Associates 
 Gail Shiomoto-Lohr, GSL Associates 
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Jeremy Haas                                                                                      April 23, 2007
California Regional Water Quality Control Board
San Diego Region 9
9174 Sky Park Court, Suite 100
San Diego, CA 92123

RE:  Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740
Supplemental Comments

The members of the community of South Laguna represented by the South Laguna Civic 
Association, established in 1946, recognizes urban runoff is directly the result of dry weather 
flows.  SLCA objects to the continued discharge of urban runoff through Co-Permitees regional 
storm drain systems. In doing so, Co-Permitees knowingly and willfully create and sustain ocean 
pollution in our coastal village.

California Water Code, Division 7, Sections 13000 & 13529.2 prohibit the “minor discharge of 
recycled water” and asserts “the use of potable” for irrigation “is a waste”. Section 13142.5, 
moreover, provides specific protections for water quality and the coastal marine environment.

Section 13142.5:  In addition to any other policies established pursuant to this 
division, the policies of the state with respect to water quality as it relates to 
the coastal marine  environment are that: (a) Wastewater discharges shall be  
treated to protect present and future beneficial uses, and, where feasible, to restore  
past beneficial uses of the receiving waters. Highest priority shall be given to 
improving or eliminating discharges that adversely affect any of the following:

(1) Wetlands, estuaries, and other biologically sensitive sites. 
(2) Areas important for water contact sports. 
(3) Areas that produce shellfish for human consumption. 
(4) Ocean areas subject to massive waste discharge.

Ocean chemistry and mixing processes, marine life conditions, other present or 
proposed outfalls in the vicinity, and relevant aspects of area wide waste treatment 
management plans and programs, but not of convenience to the discharger, shall for 
the purposes of this section, be considered in determining the effects of such 
discharges. Toxic and hard-to-treat substances should be pretreated at the source if 
such substances would be incompatible with effective and economical treatment in 
municipal treatment plants.”

Clean Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 
Regulations requires “ any irrigation water shall be confined…”.  “Waste includes sewage and 
any and all substances associated with human habitation or human origin “ such as, urban runoff. 
The California Constitution (Section 2, Article X) mandates “All waters of the State be put to 
beneficial use”.
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Taken together, these laws and regulations provide a framework to challenge the present
practices of Co-Permitees to illegally utilize the MS4 System to discharge irrigation runoff 
originating from recycled or potable water supplies.

Clearly, the majority of residential development projects and associated commercial and 
municipal facilities in the Aliso Watershed have seriously defective runoff management 
programs.  Mandated “Best Management Practices” over the past twenty years have made water 
quality in creek and coastal receiving waters worse. Throughout the watershed, development 
runoff detention basins and retention basins are improperly maintained and fail to capture dry 
season flows or storm events as designed, engineered and installed. In this respect, most 
Development Conditions of Approval are presently non-compliant.

The Co-Permitees have expended in excess of $20 million over the past 15 years to 
unsuccessfully address the water pollution problems associated with urban runoff.  This 
enormous waste of limited taxpayer revenues suggests the need for more aggressive regulatory 
actions by the SDRWQCB to cleanup and abate urban runoff flows in this particular watershed.  
Indeed, present practices by Co-Permitees to abuse the MS4 system have led to an exponential 
increase of toxic flows to coastal receiving waters to peak levels of 6,000,000 million gallons per 
day from earlier levels of 0 to 1 million gallons per day.
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As the above aerial photo illustrates, the Aliso Watershed Urban Runoff Ocean Plume, indicated 
by the green algae bloom, extends more than one mile offshore into the South Laguna State 
Marine Refuge, established in 1968, southerly to Three Arch Bay.  Co-Permitees and the 
SDRWQCB routinely omit mapping and monitoring of the toxic ocean plume in contravention to 
State mandates to protect and preserve coastal receiving waters for beneficial use.  This program 
deficiency intentionally masks the full impacts of urban runoff pollution to the detriment of the 
health and safety of residents of South Laguna and visitors to the area.

Water Quantity: A New Determinant Water Quality Variable

As the science of urban runoff evolves, traditional concerns for water quality are beginning to 
consider the role of water flow rates or “water quantity” in mobilizing, transporting and 
distributing a variety of pollution constituents.  Whether the source of contamination is pet fecal 
matter, herbicides, pesticides or automotive residues, water quality is influenced by the amount 
of water present to transport contaminates into natural watershed resources including creek, 
riparian, wetland, estuarine, tidepool and nearshore coastal habitats.

Water Quality or Water Quantity

Every molecule of water has an affinity to bond.  As water becomes mobile urban runoff, it will 
attempt to bond to harmful herbicide residues, pesticides, fertilizers, automobile exhaust 
particulate matter and a toxic spectrum of chemicals. When urban runoff reaches natural creeks, 
streams, and rivers, contaminated water will also bond to soil thereby increasing streambank 
erosion and coastal sedimentation.  

The “sediment transport quotient” of water, which constitutes urban runoff, is satisfied when 
each molecule of water achieves bonding stasis.  More water entering the urban runoff flow rate 
will require increased bonding opportunities and, in the case of natural settings, more soil erosion 
leading to distressed if not completely dysfunctional natural habitats.

What are some of the known effects of elevated urban runoff flows?  At the extreme, elevated 
urban runoff flows can literally flood at entire habitat and community.  High flows in deforested 
terrain are responsible for surficial slope failures and deadly mudslides.  Among ecologically 
oriented restoration projects in a semi-arid setting such as the Aliso Watershed, elevated flows 
contribute to stream bank erosion exposing and undermining the vast root network of ancient 
oaks and sycamores.  This eliminates natural shade cover that would otherwise insure lower 
creekwater temperatures and, hence, less algae and bacterial growth.

Elevated flows influence the breath, depth and duration of contact between urban runoff and 
established resources of streambed and stream bank sediment, foliage, wildlife habitats and 
infrastructure (i.e. bridges, subterranean sewer lines, pipes, etc.). 

Hydromodification by development engineers to create and sustain large quantities of summer 
nuisance flows saturate and soften stream banks.  Saturated soil, in turn, promotes development 
of harmful root fungus to weaken crucial stands of trees and vegetation. When annual storm 
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events do occur, these pre-saturated areas rapidly collapse to accelerate “head-cutting” and carve 
wider, steeper stream banks to undermine the root structure of protective tree cover.

Ecology Now

The popular use of terms like “ecological” and “ecosystem” to describe restoration efforts has 
lead to some confusion and inappropriate projects.  Ecology  “deals with the relationship 
between living organisms and their environment”.  By environment, there is an implication of a 
natural setting rather than an artificially created habitat.  Every “natural” environment is water 
dependent.  Too little water will dehydrate resources leading to extinction.   Likewise, too much 
water will literally drown plant and animal life.  A credible ecological approach must therefore 
define the natural water conditions and adjust flows to best replicate ideal flow rates. 

In the case of the Aliso Watershed, historical records from 1960 or earlier can be used to 
quantify monthly flow rates in this definitive semi-arid ecology.  From pre-development baseline 
data, restoration efforts can proceed to calibrate project flow rates to approximate historical flow 
levels.  In some instances, a given restoration effort may seek to mitigate loss of habitat due to 
development by increasing aquatic resources. A “proximate natural flow rate” to contribute an 
additional 10% beyond historic creek flows will achieve the twin goals of ecological creek 
stabilization and mitigation measures to add water resources that promote the welfare of animal 
species in the area. A balanced formula of water quantity levels can be monitored to sustain 
genuine semi-arid ecological restoration.

“New Water” Resources

While wetland restoration projects can successfully metabolize water quality contaminates and 
even reduce some water quantity flow rates through evapotransporation at a given site, post 
project flows or “tailing water” will continue to deteriorate sensitive downstream aquatic 
habitats. Post project flows are gaining credibility in producing relatively clean water but are 
unable to significantly reduce overall watershed flow rates. Consequently, localized Army Corp 
of Engineer Section 206 aquatic habitat restoration projects may actually aggravate and 
contribute to regional, downstream deterioration.  

As the previous discussion notes, water quantity impacts observed within a given restoration site 
often apply to the same features among downstream, post project settings. Accelerated erosion 
and stream bank destabilization downstream will inevitably impact natural coastal estuaries 
dependent on low creekwater inputs.  Elevated downstream flows are also responsible for 
transporting sediment and contaminates to beach, tidepool and nearshore settings.  Silt deposition 
functions to seal and “smother” estuary creek sandbeds to inhibit seepage and groundwater 
recharge while spawning stagnate, bacteria laden ponds. Sedimentation also blankets critical 
rock substrata along nearshore coastal habitats with adverse consequences for sealife and the 
ability of kelp to anchor holdfasts necessary for their survival. The downstream and coastal 
threats to public health and safety coupled with impacts to local economies are obvious. 

As elevated urban post project flows accumulate, naturally protective beach sand berms are 
flooded and breached to discharge silt and sediment into tidepool habitats with devastating 
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consequences. Likewise, post project flows create a “freshwater lense” effect to elevate 
nearshore seawater temperatures and salinity while feeding toxic algae or “red tide” blooms 
rendering ancient kelp forests to extinction. For these many reasons, excess post project urban 
runoff water that will negatively impact and erode downstream settings is recently being 
reframed as a potential, feasible source for irrigation and groundwater recharging strategies.  

Public Policy Implications

Fragmented governance can lead to unintended consequences for downstream aquatic restoration 
projects.  Coastal wetland recovery, a major priority for state and federal agencies, is impossible 
in the presence of continuous flows of elevated water quantities, i.e., a combination of non-native 
urban runoff from upstream restoration tailing water mixed with traditional known point sources 
among stormdrains at inland residential, recreational, municipal and commercial developments. 

A genuinely ecological approach will incorporate strategies, techniques and technologies in a 
“Bioregional Watershed Management Program” (see attached) to scientifically account for all 
ecological and social ecological variables influencing the overall health of a region.  Key to a 
bioregional program is accurate baseline mapping of flow rates throughout the watershed as well 
as above, below and within a targeted Section 206 aquatic habitat restoration project site. 
Likewise, watershed creek flow rates and water quantities at strategic monitoring stations from 
the headwaters to golf courses to the beach and ocean urban runoff plume will track and reveal 
negative aquatic habitat impacts and potential restoration sites.

Applying the efficacious foundations of the recycling paradigm to a bioregional watershed 
program suggests a number of direct and in-direct benefits to water harvesting strategies. 
Downstream impacts, as noted, are dramatically reduced when Section 206 post project tailing 
waters are harvested and redeployed for beneficial reuse opportunities. The costs to polish this 
new source of local water are mitigated through resale as reclaimed water for irrigation and other 
uses as mandated by the Porter Cologne Act (e.g., dual plumbing in commercial and municipal 
buildings for toilets and air conditioners, irrigation, internal and external fire sprinkler systems, 
local emergency/crisis water supplies, etc.).  A four-step water purification process at the Orange 
County Water District uses microfiltration, reverse osmosis, ultraviolet light and natural 
filtration. Recent scales of efficiencies fueled by an increased demand for water filtration 
technologies has created compact fleets of Mobilized Urban Runoff Filtration (MURF) Units 
capable of 96 hour deployment to capture, harvest, filter and redistribute up to 1 MGD to protect 
creeks and coasts from urban runoff pollution.

Additional economic benefits are acquired by electrical credits on the regional power grid.  As 
noted by OCWD Board President Philip Anthony, “water purification uses one-half the energy 
required to bring water here from Northern California” or the Colorado River. Incentives and 
subsidies from the Metropolitan Water District, grants from the State Water Resources Control 
Board and numerous coastal conservancy groups and wetland mitigation banks can support 
initial three-year pilot demonstration projects to launch and refine sustainable, long-term urban 
runoff harvesting projects across the country and around the world.
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Public agencies collaborating with progressive, ecologically oriented engineers, dedicated 
environmental groups and the emerging water filtration industry are harvesting urban runoff to 
locally produce reclaimed and even potable water supplies.  Decentralized neighborhood cisterns 
capture storm water and dry weather urban runoff flows to create local sources of water and ease 
cumulative runoff pressure on the creeks and coast of a given area. Each new project generates 
significant, verifiable field data to advance bioregional watershed management programs and 
beneficial reuse opportunities.  Regulatory agencies are wise to support these creative initiatives 
as water quantity assumes a key determinant role in successful water quality endeavors.

Actions by the SDRWQCB must adhere to the precautionary principle in protecting coastal 
communities from upstream water quality and water quantity impacts arising from the illegal use 
by Co-Permitees of MS4 infrastructure to convey dry weather flows to the coast. 
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Recommended Actions

1. The pattern of negligence and waste characterizing systematic failed measures by Co-
Permitees demands intervention by the SDRWCB to institute Cleanup and Abatement 
measures aimed at numerical reductions of contaminated flow rates in a prompt, specific 
timetable at known inland MS4 facilities.

2. Issue citations against Co-Permitees for creating and perpetuating an attractive public 
nuisance by knowingly allowing inland dry weather MS4 discharges to accumulate and 
pollute a coastal estuarine wetland, Aliso Beach and the South Laguna State Marine 
Refuge.

Illegal breaching of natural beach sand berm
to create attractive public nuisance

3. SDRWQCB interventions can include:

Diversions to inland SOCWA facilities for treatment and reuse as reclaimed water

Strategic capture of MS4 discharges for filtration and local beneficial reuse until 
Co-Permitees demonstrate measurable results over the next 3 to 10 years capable 
of removing dry weather urban runoff.
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Fines levied against offending subwatershed, cities, homeowner associations, golf 
courses and others with elevated dry season discharge rates detected during 
monitoring activities

Fines levied against offending inland water districts for failing to control urban 
runoff (i.e.” imported water byproduct”) through monitoring, punitive pricing 
structure and more aggressive recycled water programs
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4.   During the permit period, Co-Permitees have failed to achieve measurable  
reductions in MS4 discharges. SDRWQCB must exercise authority and assume  
control over the present, clearly defective watershed management programs.     
Private subcontractor services can be retained with stipulations for 
numerical reductions of flows and constituents within time certain performance 
parameters. Funds for such services can be recovered by reallocating funds 
presently wasted by failed Co-Permitee watershed management practices.

5. As mitigation for a pattern of failed watershed management programs that flood  
creek  and coastal waters , Co-Permitees should be directed to restore the Aliso   
Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally  
listed tidewater goby.

Conclusion

Twenty years and $20 million represents too much time and too much money wasted on 
mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 
and the South Laguna State Marine Refuge. Water quality laws and regulations are not intended 
to be implemented for the convenience of Co-Permitees and their cohorts among the Residential 
Development and Building Industries.  Dry weather MS4 discharges are directly attributable to 
the collective practices of these entities and constitutes an industrial wastewater byproduct.  

Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 
Practicable”, while being a scientifically imprecise concept, does not on balance take into 
account “practical” protection of irreplaceable coastal wetlands and ocean resources 
unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 
“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 
illnesses.

The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 
Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 
known inland point sources. Removing harmful dry weather urban runoff water quality 
constituents and elevated flows is possible through aggressive leadership by Regional Boards.

The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 
Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 
runoff pollution before approving a genuinely effective Storm Drain Permit Program for the 
Aliso Watershed.                                                               

Respectfully submitted,

Michael Beanan, Director
South Laguna Civic Association
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Attachment:   Bioregional Watershed Management Program

ALISO CREEK

BIOREGIONAL WATERSHED MANAGEMENT PROGRAM

INTRODUCTION

Today, many coastal and inland cities are involved in pioneering efforts to understand the 
impacts of urban development on the rivers and creeks that flow within their boundaries. 
Identified as bioregional watershed studies, these efforts attempt to look at a river, creek, bay or 
cove, measuring water quality at every major sector including storm drains, and extending into 
receiving waters with significant impacts on irreplaceable, fragile habitats.

The data derived from these efforts can be used to identify a contaminated area or condition. 
This provides the foundation for intervention(s) under a watershed management program. 
Overcoming institutional thinking within and beyond the local government agencies that insist 
upon cheap, short term and politically expedient solutions, which ultimately fail, still remains a 
significant hurtle in advancing ecological interventions.  

The Aliso Creek Bioregional Watershed provides a unique area to implement a comprehensive 
and integrated action plan using a delicate partnership of government officials, academic 
scientists, business leaders, environmentalists and individual citizens.

BACKGROUND

The Aliso Creek Bioregional Watershed represents a semi-arid coastal canyon ecology in serious 
distress.  The dual impact of pollutants and increased erosion from urban runoff is evidenced in 
beach contamination and the degradation of coastal waters.  In addition, native flora and fauna 
has been negatively affected and in some cases displaced or lost. The water quality of urban 
runoff in Aliso Creek has been a problem for many years.  

Health warning signs are often placed at the terminus of the creek into the Pacific Ocean because 
of water quality concerns.  The principal problem concerns bacteria levels exceeding safe water 
quality standards in the creek and at its discharge across the beach. Other contaminants such as, 
domoic acid poisoning, thermal pollution and alterations in salinity, remain undetected and 
studies of the urban runoff impacts to estuarine, tide pool and near shore kelp forest habitats are
not integrated in government watershed projects.

Contaminated discharge will subsequently be broadcast in waters utilized by migrating marine 
mammals and absorbed by game fish popular among commercial and recreational anglers.  As 
littoral currents distribute the toxic discharge, surrounding beaches at Aliso Beach County Park, 
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Treasure Island Beach, Thousand Steps Beach and locally designated marine life refuges suffer 
severe, increased degradation and dangers to public health. 

Many of the summer nuisance toxins contribute to birth defects and the incidence of cancer.  
Over the years, Aliso Creek has deposited silt to smother fragile coastal life forms.  The federally 
protected tidewater goby is extinct and Aliso Beach is presently posted as a public health hazard. 
Once abundant kelp forests have greatly diminished or disappeared altogether, and the immune 
system of local coastal dolphins has reportedly been compromised by ongoing runoff pollution.

A comprehensive Bioregional Watershed Management Plan represents a deepening respect for 
the value of water as a precious life resource.  Pilot Projects and coordinated Demonstration 
Programs can test emerging sound ecological science and distribute new findings to concerned 
agencies and organizations.  The new water paradigm shift is drawing together local strategies, 
tactics and technologies to meet current and future water needs, based on sound ecological 
science.

PROJECT SUMMARY

The 5-R goals of urban runoff intervention and watershed management include and embrace:

- Reduction of point sources flows, such as excessive landscape watering.

- Removal and treatment of contaminants for discard, dilution and reuse.

- Reuse of treated runoff as New-Water for landscape/golf and other uses.

- Revenues enhancement as a result of New-Water subsidies and user fees.

- Restoration of damaged habitats, and of public awareness/use of resources.

The proposed Bioregional Watershed Management Program is conceptualized in Three Phases 
with generalized budgets estimated as follows:  

Phase One Site Selection/ Tech. Assessments/ 5-day Field Sampling/

Flow Analysis/ Testing Assumptions  - each @ $2,000 $30,000
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Phase Two 90 Day Pilot Testing @100 GPM 72,000

Phase Three Three Year Demonstration Project (offset by revenue) $ 625,000

Concurrent projects and activities in support of goals, and as byproducts of separate Phases:

Marine Refuges: Restoration of Abalone and Garibaldhi habitats $ 250,000

Public Education:          Outreach and Education Events 25,000

The goal seeks partnership funding and/or pro bono grants to provide for initial investment costs,
and for increased new water revenue sources to cover ongoing costs on a sustainable basis.

ALISO CREEK BIOREGIONAL WATERSHED MANAGEMENT PROGRAM

PHASE  I:  30 Day Site Selection and Flow Rate/Water Quality Analysis

Pre-Project Elements                                                                                                           Subtotal                                                                                                   

A) Site  Selection – Review potential project sites to confirm adequate,                    $ 2,500
infrastructure support (i.e. power sewer &  reclaimed water lines,
stormdrain outlets, etc.) in selecting ideal situs

B) Water Contracts – Negotiate and secure water reuse contracts with                        2,500
local Water Districts to supplement and improve existing reclaimed
water supplies. Identify any water rights requirements

C) Water Quality Analysis - Conduct series of water quality samplings                      7,500
and analysis panel to confirm pollution constituent at three locations:  

100 yards upstream of project site; project site; 100 yards downstream

D) 5-Day Equipment test – Deploy field test and decommission filed test                 12,000
of project technologies.  Conduct bi-hourly WQ sampling at principal
filtration ports

E) Public Education – Organize and host press event to highlight pilot                       1,500
project goals, objectives and preliminary field results
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F) Pre-Project Reports – Consolidate and analyze WQ sampling ,                               1,800
infrastructure and equipment field test                     
Results to finalize Phase II Protocols

TOTAL                                                                                 $ 27,000                               

PHASE II:  90-Day Assessment and Pilot Test Budget Estimate

Pilot Project Elements                                                                                             Subtotal                                                                             

A) 90 day  pilot test - The selected treatment system will be operated                 $ 15,000
for a period of 90 days treating creek water, to attain Rec (1) 

standard for human contact.   Treated water will be released back to creek.

B) Treated water analysis - Treated water samples will undergo                            10,000
laboratory analysis to timely determine the

effectiveness of the treatment effort.  

C) Develop public awareness strategy - Investigate alternatives to                         3,000
provide area residents with information relative to intervention 

measures being undertaken.  Contact local homeowner associations 
to enlist support and sponsorship of runoff reduction/habitat restoration

initiatives.

D) Identify regulatory issues - Analyze potential beneficial                                    2,000
impact of various regulations and requirements

if properly implemented. 

E) Local agency contacts – Continue initial contacts to secure necessary             2,000
permits and project cooperation.
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F) Water reuse evaluation - Examine possible alternatives to                           3,000  

reintroducing the water to the creek  including  further treatment

and reuse.

G) Contingent Water Capture – Capture and pump on temporary                    5,000

basis accumulated urban runoff @creek/beach terminus (in
excess of 12” pond depth) to existing municipal sewer lift 

H) Program Planning – Prepare planning documents, activities and                4,000

timelines for Three to Five Year Demonstration Project. Scale
treatment system requirements, establish water reuse alternatives,

draft grants for state/federal funds, design program evaluation model.

I) Project Management – Administer operations, approve fund                     5,000
dispersals, coordinate with city, community, industry and

related organizations, media relations, project evaluation and reports.

Total                                                             $50,000

Project Overview – Phase Three and Concurrent Projects

With the successful completion of Phase Two activities, the Three Year Demonstration Project 
will provide:

Strategies, Technologies and Services - Field utilization and evaluation of 
existing and emerging technologies, strategies, products and services in a 
controlled application

Outreach and Education – Sustain and increase overall participation and support 
for runoff reduction / removal & reuse / restoration efforts from a variety of 
populations in the private and public sectors
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Project Organizational Management – Coordinate all activities and capital, 
labor, material resources.  Conduct weekly staff team meetings and reconcile all 
financial accounts.  Prepare and submit project reports, grants, exhibits, etc.

Operations are designed to complement existing and proposed sources of funding and in-kind 
contributions from the public and private sectors to avoid duplication of services and create 
synergy among otherwise disparate interventions. 

A. STRATEGIES, TECHNOLOGIES AND SERVICES

1. RUNOFF REDUCTION
In coordination with current activities by public jurisdictions within the 
bioregional watershed, water agencies, developers and environmental 
organizations, the Demonstration Project will field test, apply and evaluate 
existing and emerging urban runoff reduction and water quality enhancement 
strategies and technologies across significant levels of analysis:

Residential 
Install remote monitored irrigation sensors
Household toxin/fertilizer replacement program

Two-tier water rate incentive structure

Neighborhood/Development

Herbicide, Pesticide, Fertilizer reduction/replacement 

Street/Park debris clean up
Flow rate and water quality monitoring/sampling/testing 

program for each       storm drain/creek outlet 
Drain pack filters at all storm drain inlets

Biofiltration ponds, parks, basins to metabolize target 
contaminants and   evapotranspiration 10%(+-) of flow rate

Weekly sampling/testing at watershed sector boundaries

0001221



16

2. TREATMENT
Urban runoff treatment will incorporate strategies to address flows from point 
sources as well as accumulations of nuisance water at the neighborhood and 
biosector levels.

Residential

Recontour properties to retain/absorb on-site low flow 
domestic and first flush runoff water

Introduce dual plumbing for landscape and sewage disposal use
Enrollments in home water conservation program and rebates

Neighborhood/Development

Biofiltration for wetland ponds, parks, groundwater replenishment wells and   
pre-treatment for filtration technology

Bioregional

Multiple Urban Runoff Recycling Integrated Treatment 
(MURF) system to filter and remove contaminants to Rec (1+) 
standards
Release limited flows of treated water to maintain proximate 
natural creek   flows/habitat
Polish surplus water w/ Reverse Osmosis (RO) & Ultraviolet 
(UV) Light Technology for new water redistribution system

3. RESTORATION
Reduce contamination and excessive runoff flows to support habitat 
mitigation/restoration programs in riparian, creek, beach and ocean habitats:

Pre-project Baseline Data Mapping
Video survey, field inventory and GIS map pre-project key 

habitat profiles    @ gully, creek, beach, tide pool and 
underwater sites

Literature review of flora/fauna history in preparation of 
historical habitat maps

Habitat restoration design, schedule, budget parameters for 
native riparian, coastal and underwater flora/fauna program 
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Preliminary Restoration
Removal of non-native plants; hillside and riparian contouring

Construction and grading of water quality wetlands; 
installation of earthen swales, watercourses; and replanting 
of native plant habitats in creek, beach, ocean sites per plan

Habitat Restoration Program

Urban stream park planting, irrigation, maintenance
Underwater kelp reforestation park, mariculture sites (e.g. 

abalone, scallops, lobsters, crabs, etc.) and maintenance
Docent guided tours to creek , tide pool and underwater 
restoration sites

B. OUTREACH AND EDUCATION

1. MEDIA OUTREACH
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A series of newspaper articles, television interviews, human-interest 
stories and one press conference have established a sound foundation for 
Phase Three activities.  Project team members continue to network with 
their affiliate groups and organizations to inform and refine the overall 
goals and objectives of the watershed management program.  Additional 
relationships through private meetings are in place to nurture a sense of 
group ownership in not only the watershed but in opportunities for 
bioregional strategies elsewhere.

Future news articles promoting runoff recovery/treatment/reuse to 
achieve habitat restoration are planned to stimulate a new public 
perception in recycled water opportunities.   Pilot applications of water 
reuse to irrigate golf courses appear to have widespread appeal.  

2. EDUCATION
Significant momentum to improve watershed management is now 
underway as a key component in developing public awareness and 
cooperation.  Specific activities contemplated to support outreach and 
education include:

Design, produce and present to a variety of education, 
community, professional, government groups a twenty 
minute 2D power point overview and accompanying 
pamphlet of Bioregional Watershed concepts and strategies 
with text and basic illustrations.

Organize and conduct small enrollment, after school and 
Saturday workshop                             format 
education/training program to familiarize participants with 
academic                                   underpinnings of social 
ecological interventions while providing regular hands-
on field training exposure to riparian, coastal and ocean 
restoration techniques                                for academic 
credit at affiliated schools and colleges.

Organize and conduct small enrollment, after school and 
Saturday workshop format education/training program to 
familiarize participants with academic underpinnings of 
social ecological interventions while providing regular 
hands-on field training exposure to riparian, coastal and 
ocean restoration techniques for academic credit at affiliated 
schools and colleges.

Organize and conduct small enrollment, after school and 
Saturday workshop format education/training program to 
familiarize participants with academic underpinnings of 
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social ecological interventions while providing regular 
hands-on field training exposure to riparian, coastal and 
ocean restoration techniques for academic credit at affiliated 
schools and colleges.

Design and produce banners and coloring book artwork by 
Orange Coast College students working with elementary 
students to educate children and parents of the uniqueness of 
kelp forest, tide pool and riparian ecosystems. 

Multimedia exhibit featuring ocean thematic art at local 
galleries.

Junior water monitor program modeled after Hartford Life 
Insurance Company’s Junior Fire Marshal Programs at local 
elementary schools to identify and inventory residential 
household toxins.  Semi-annual round-up of household 
contaminants and replacement with nature friendly 
alternatives.

Additional projects emerging from Project Team input and 
recommendations from the watershed community.

3. COMMUNITY OUTREACH
Regular distribution of outreach/education information can occur in 
conjunction with parallel efforts by the County of Orange, Surfrider 
Foundation and OC Coastkeeper to include:

Mailings Local Residents

Environmental Organizations 
Water Agencies and Institutes

Elected officials
Schools and Colleges

Media Monthly Press Updates

Special Topics and Human Interest Stories
Exhibits/ Press Conferences

Meetings Officials

Environmental Groups
CommunityGroupsand Homeowners’ Associations
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Schools and Colleges

4. EVALUATION
A comprehensive program evaluation utilizing multi-variable 
analysis will assess the impacts of the above outreach and 
education interventions.  Among indices to identify and track 
will be:

Type and number of participants in each project 
component.

Changes in measurable behavior relative to runoff 
reduction, reuse and restoration activities.

Water conservation enhancements, such as reduced flow 
rates and improved water quality.

Non-proliferation of herbicides, pesticides and similar 
contaminants in targeted neighborhoods.

The Outreach/Education Program Evaluation Component will be 
coordinated with researchers from the School of Social Ecology, UC 
Irvine to generate independent quarterly summary reviews and to 
supplement data in the Annual Phase Three Project Report.
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California Regional Water Quality Control Board 
San Diego Region 

Over 50 Years Serving San Diego, Orange, and Riverside Counties 
Recipient of the 2004 Environmental Award for Outstanding Achievement from USEPA

9174 Sky Park Court, Suite 100, San Diego, California 92123-4353 
(858) 467-2952 � Fax  (858) 571-6972 

http:// www.waterboards.ca.gov/sandiego 

California Environmental Protection Agency 

  Recycled Paper 

Linda Adams 
Secretary for  

Environmental  
Protection 

  Arnold Schwarzenegger 
  Governor 

NOTICE OF PUBLIC HEARING 

Orange County Municipal Storm Water Permit 

The California Regional Water Quality Control Board, San Diego Region, (Regional Board) 
hereby notifies the public of its intent to hold a public hearing regarding Tentative Order  
No. R9-2007-0002, the Orange County Municipal Storm Water Permit.  Upon adoption at a later 
date, Order No. R9-2007-0002 will replace the current Orange County Municipal Storm Water 
Permit, Order No. R9-2002-01. 

The Regional Board will conduct the public hearing to receive and consider oral comments. 
Interested persons are invited to attend to express their views on the above-mentioned item. 
The public hearing will be held at the following time and location: 

April 11, 2007 at 9:00AM  
City of Mission Viejo Civic Center 

200 Civic Center 
Mission Viejo, CA  92691 

Please park in the asphalt parking lot south of City Hall to help preserve parking between City 
Hall and the Library for Library patrons. 

Written comments or testimony should be submitted to the Regional Board as soon as possible. 
Written comments or testimony received by 5:00 PM on April 4, 2007 will be provided to the 
Regional Board members for their consideration prior to the April 11, 2007 public hearing.   

Additional information on this item may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
Please contact Mr. Jeremy Haas at (858) 467-2735 or via e-mail at jhaas@waterboards.ca.gov 
for information regarding the hearing on Tentative Order No. R9-2007-0002.   

All documents, comments received, and other information related to the above-mentioned item 
are on file and may be reviewed at the Regional Board office, 9174 Sky Park Court, Suite 100, 
San Diego, CA 92123, Telephone  (858) 467-2952, FAX (858) 571-6972.  Review of 
information and files may be conducted Monday through Friday from 8 a.m. to 5 p.m. To insure 
that space is available we suggest that you contact Sylvia Wellnitz at (858) 637-5593 to 
schedule an appointment.  Or send an e-mail to  File_Review@waterboards.ca.gov.  Please 
bring the foregoing to the attention of any person known to you who would be interested in 
these matters. 

JOHN H. ROBERTUS 
Executive Officer 
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State of California       
Regional Water Quality Control Board    
San Diego Region 
 
      EXECUTIVE OFFICER SUMMARY REPORT 
      April 11, 2007 
 
ITEM:    9 
 
SUBJECT:  Reissuance of the Orange County Municipal Storm Water 

Permit, Waste Discharge Requirements for Discharges of 
Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of 
Orange, the Orange County Flood Control District, and the 
Incorporated Cities of Aliso Viejo, Dana Point, Laguna 
Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake 
Forest, Mission Viejo, Rancho Santa Margarita, San 
Clemente, and San Juan Capistrano. (Tentative Order  
No. R9-2007-0002, NPDES Permit No. CAS0108740)  
(Jeremy Haas) 

 
PURPOSE: Today’s public hearing will provide the Regional Board with 

the opportunity to hear public testimony on Tentative Order 
No. R9-2007-0002.  Consideration of adoption of the 
Tentative Order is tentatively planned for the regularly 
scheduled Board meeting on June 13, 2007.   

 
PUBLIC NOTICE: Interested persons and the general public have been notified 

in accordance with California Water Code Section 13167.5, 
the State Water Resources Control Board Administrative 
Procedures Manual (Chapter 1), and Code of Federal 
Regulations Title 40 CFR Part 25.  A public notice of this 
item was distributed to all known interested persons and 
posted on the California Regional Water Quality Control 
Board, San Diego Region, (Regional Board) web site on 
February 22, 2007.  A notice of this public hearing was also 
posted for the general public in the Orange County Register 
on February 27, 2007. 

 
 In addition, the following notice was included on the  

April 11, 2007 Board meeting agenda:  The official public 
review and comment period for the Tentative Order began 
February 9, 2007. Written comments or testimony on the 
Tentative Order should be submitted to the Regional Board 
as soon as possible, but no later than April 4, 2007. Only 
written comments or testimony received by 5:00 PM on  
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April 4, 2007 will be provided to the Regional Board 
members for their consideration prior to the April 11, 2007 
public hearing. The Regional Board will receive and consider 
oral statements at the April 11, 2007 public hearing. Upon 
conclusion of testimony on April 11, 2007, the current 
schedule calls for closing the public hearing and comment 
period. 

 
DISCUSSION: Tentative Order No. R9-2007-0002 is the proposed 

reissuance of the Orange County Municipal Storm Water 
Permit (Order No. 2002-01).  The Tentative Order serves as 
both Waste Discharge Requirements and a federal National 
Pollutant Discharge Elimination System permit.  The 
Tentative Order requires the County of Orange, the Orange 
County Flood Control District, and the 11 incorporated cities 
of Orange County in the San Diego Region (Copermittees) 
(Supporting Document No. 1) to reduce the discharge of 
pollutants from their municipal separate storm sewer 
systems (MS4s) to the maximum extent practicable (MEP).   
 
Pollutant discharge reduction is accomplished through the 
Copermittees’ implementation of comprehensive urban 
runoff management programs.  These urban runoff 
management programs are to be implemented on 
jurisdictional and watershed levels, depending upon the 
scale of the water quality issues being addressed.   

 
 Background and Permitting Approach Summary 
 
 Tentative Order No. R9-2007-0002 (Supporting  

Document No. 2) builds upon the current Orange County 
MS4 Permit, with many of the same or similar requirements.  
Proposed changes are presented in detail in the Fact 
Sheet/Technical Report (Supporting Document No. 3).   

 
The Tentative Order includes changes to the current Orange 
County MS4 Permit made in response to (1) the Report of 
Waste Discharge (ROWD); (2) new information; and (3) 
knowledge and experience gained by the Copermittees and 
Regional Board during the current permit cycle.  Supporting 
Document No. 4 provides a comparison of the Tentative 
Order requirements to the current Orange County MS4 
Permit.  Certain program components have been either de-
emphasized or accentuated.  Some of the changes have 
been proposed by the Copermittees (see Supporting 
Document No. 5).  For each section of the Tentative Order 
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that has been significantly modified, the Fact 
Sheet/Technical Report includes a description of the change 
and a discussion of the rationale behind the change.   

  
 The Tentative Order contains an increased emphasis on 

urban runoff management on a watershed basis by 
emphasizing the consideration of impaired water bodies in 
management decisions and by strengthening the watershed 
urban runoff program requirements.  The purpose of this 
increased emphasis is to shift the focus of the Copermittees 
from program development to water quality results.  After 17 
years of Copermittee program implementation, it is critical 
that the Copermittees link their efforts to positive actions that 
improve water quality.  Addressing urban runoff 
management on a watershed scale focuses on water quality 
results by emphasizing the connectivity of the receiving 
waters within the watershed.  The conditions of the receiving 
waters will drive management actions that address the water 
quality problems of the receiving waters in each watershed.   

 
 The Tentative Order seeks to provide the Copermittees 

flexibility to appropriately manage their programs while also 
ensuring the ability of the Regional Board to assess whether 
the discharge of pollutants is being reduced to the MEP.  To 
achieve this, the Tentative Order frequently prescribes 
minimum measurable outcomes, while allowing the 
Copermittees to determine the approaches to meet those 
outcomes.  For example, the Tentative Order requires a 
certain number of inspections of commercial and industrial 
sites, but provides the Copermittees with flexibility in 
determining which commercial and industrial sites to inspect.  
This allows the Copermittees to both measure and manage 
performance of the programs. 

 
Significant Changes from the Current MS4 Permit 
 
1. Additional program emphasis is placed on areas draining 

to impaired water bodies and environmentally-sensitive 
areas. (Sections D.1, D.2., D.3).  The emphasis on high-
priority concerns is meant to focus program resources.  

 
2. Program effectiveness assessments must be developed 

in accordance with guidance provided by the California 
Storm Water Quality Association (Section G). 
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3. More new development and redevelopment projects will 
be subject to numeric design criteria for treatment best 
management practices (Section D.1.d).  This change is 
similar to the new San Diego MS4 Permit. 

 
4. Hydromodification requirements for new development 

and significant redevelopment projects are emphasized 
(Section D.1.h).  Criteria have been included to clarify the 
intent of hydromodification requirements.  Criteria are 
based upon findings from the Southern California Coastal 
Water Research Project Authority. 

 
5. More emphasis is placed on retrofitting flood control 

structures (Section D.3.a.4).  These requirements have 
been modified to more closely meet federal regulations 
and are supported by findings from the Copermittees’ 
programs.  Criteria are clarified for evaluating the 
feasibility of retrofitting flood control structures. 

 
6. Implementation of activities is required in the Watershed 

Program section (Section E).  This change is meant to 
ensure pollutant-reduction activities are conducted. 

 
7. A long-term funding plan must be developed during the 

permit term and fiscal benefits of the program must be 
identified (Section F).  These management measures are 
meant to ensure the feasibility of long-term program 
commitments and are based on recommendations from a 
U.S. EPA-sponsored report from the National Association 
of Flood and Stormwater Management Agencies.  Those 
activities will provide more useful assurances that fiscal 
resources can be available for implementing the activities 
of the jurisdictional runoff management plans. On 
December 14, 2005, Regional Board staff conducted a 
public workshop on fiscal assurance requirements of 
municipal storm water programs.  The Board commented 
that standardization was useful for comparative 
purposes, but that, ultimately, program implementation is 
the primary objective.  The long-term funding plan is a 
management measure to ensure sustained program 
implementation. 

 
8. The Monitoring Program has been modified in response 

to data (Attachment E to the Tentative Order).  The new 
monitoring requirements provide additional detail to 
include in the program for each of the types of monitoring 
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stations.  One new type of station has been added, and 
some requirements have been reduced. 

    
Process Used for Tentative Order Development 

     
The process for reissuance of the MS4 Permit has included 
meetings with the Copermittees, a public workshop, and 
distribution of relevant materials to all known interested 
parties.  On April 6, 2006 and July 26, 2006 Regional Board 
staff met with the Copermittees to discuss the type of 
information that should be provided in the application for re-
issuance of the MS4 Permit.  The application with ROWD 
was received on August 18, 2006.  Comments regarding the 
ROWD were then provided to the Copermittees and certain 
interested parties on October 20, 2006. On January 11, 2007 
all known interested parties were notified that an electronic 
e-mail list was established to provide information to 
interested parties.  The Tentative Order was then distributed 
on February 9, 2007.  A public staff workshop was 
conducted in Orange County on March 12, 2007.   
 
Based upon comments at the March 12, 2007 public 
workshop, several key issues remain and are briefly listed 
below under “Key Issues.”   Additional important issues may 
be raised within written and oral comments not yet reviewed.  
All comments received by 5:00 PM April 4, 2007 will be 
provided to the Regional Board with the Supplemental 
Executive Officer’s Summary Report. 
 
Purpose and Procedures for Public Hearing 

 
The purpose of the April 11, 2007 public hearing is to 
provide interested parties the opportunity to formally present 
their comments and concerns regarding the Tentative Order 
to Regional Board members.  However, because staff has 
not yet prepared written responses to all comments 
received, the Regional Board is not scheduled to take formal 
action on the Tentative Order at the public hearing.  The 
Regional Board may close the public comment period at the 
conclusion of the hearing. 
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Consideration of Adoption of Tentative Order  
No. R9-2007-0002 

 
The Regional Board is tentatively scheduled to consider 
adoption of the Tentative Order at its June 13, 2007 meeting. 
This schedule will allow staff to prepare two important 
documents for Regional Board member review prior to 
decision making on the Tentative Order.  Comprehensive 
written responses to all significant written comments 
received will be provided to the Regional Board members in 
advance of the June 13, 2007 Regional Board meeting.  A 
revised final draft of the Tentative Order, incorporating 
applicable changes in response to appropriate comments 
and Regional Board direction, will also be provided to the 
Regional Board in advance of its June 13, 2007 meeting.  

 
In the event that the Regional Board extends the written 
comment period beyond April 11, 2007, it may not be 
possible to have the Regional Board consider adoption of 
the Tentative Order at the June 13, 2007 Regional Board 
meeting.  The subsequent Regional Board meeting date for 
consideration of adoption of the Tentative Order would be 
August 8, 2007. 

 
 
KEY ISSUES: 1.   Regional Storm Water Treatment.  The Copermittees do 

not want to be restricted from placing regional treatment 
BMPs within receiving waters.  The current MS4 Permit and 
the Tentative Order require that storm water pollutants be 
reduced to the MEP prior to being discharged into receiving 
waters.  Regional treatment measures are not prohibited as 
long as treatment occurs prior to the discharge of pollutants 
to receiving waters.     

 
2.  Fiscal Analyses.  The Copermittees prefer to develop 

standardized annual fiscal analyses, rather than individual 
long-term funding plans.  They are also concerned with the 
feasibility of estimating fiscal benefits of local programs.    

 
LEGAL CONCERNS: Comments regarding specific legal issues have not yet been 

received.  Legal comments are expected prior to  
April 4, 2007 and will be included in the Supplemental 
Executive Officer’s Summary Report. 
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SUPPORTING  1. Map of Orange County within the San Diego Region 
DOCUMENTS:  

2. Tentative Order No. R9-2007-0002 
 
3. Fact Sheet for Tentative Order No. R9-2007-0002 
 
4. Comparison of Tentative Order No. R9-2007-0002 with 

the new San Diego County MS4 Permit and the existing 
Orange County MS4 Permit.  

 
5. Commitments made by the Copermittees in the Report of 

Waste Discharge. 
 
RECOMMENDATION: It is recommended that the Board receive public testimony at 

today’s hearing. 
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The Municipal Permittees within the San Diego Region of Orange County 
include:  Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna 
Niguel, Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, 
San Clemente, San Juan Capistrano, and the County of Orange.

Supporting Document No. 1

Item No. 9

April 11, 2007

The dashed lines on each map 
indicate the area of Permit coverage.

San Diego Region Basin Plan Map

Orange County portion of 
San Diego Region

Marine Corps Base Camp Pendleton 
(outside Permit coverage)
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SAN DIEGO REGION 

TENTATIVE ORDER NO. R9-2007-0002 
NPDES NO. CAS0108740 
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FOR DISCHARGES OF URBAN RUNOFF FROM 
THE MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s) 

DRAINING THE WATERSHEDS OF THE 
COUNTY OF ORANGE, 

THE INCORPORATED CITIES OF ORANGE COUNTY, 
AND THE ORANGE COUNTY FLOOD CONTROL DISTRICT 

WITHIN THE SAN DIEGO REGION 
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Tentative Order No. R9-2007-0002 - 2 - February 9, 2007 

The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on July 16, 
1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order No. 96-03) and 
February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for reissuance of the municipal 
separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing municipal storm water 
NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, and Order 
WQO 2002-0014. 

 
 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges urban runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States. 
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Table 1.  Municipal Copermittees 

 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 

 
 
 
C.  DISCHARGE CHARACTERISTICS 
 
1. Urban runoff contains waste, as defined in the California Water Code (CWC), and 

pollutants that adversely affect the quality of the waters of the State.  The discharge 
of urban runoff from an MS4 is a “discharge of pollutants from a point source” into 
waters of the U.S. as defined in the CWA. 
 

2. The most common categories of pollutants in urban runoff include total suspended 
solids, sediment (due to anthropogenic activities); pathogens (e.g., bacteria, viruses, 
protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); petroleum products 
and polynuclear aromatic hydrocarbons; synthetic organics (e.g., pesticides, 
herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), oxygen-
demanding substances (decaying vegetation, animal waste), detergents, and trash.   
 

3. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and impair or threaten to impair designated beneficial uses 
resulting in a condition of pollution (i.e., unreasonable impairment of water quality for 
designated beneficial uses), contamination, or nuisance. 
 

4. Pollutants in urban runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, urban runoff pollutants in receiving waters can bioaccumulate in the 
tissues of invertebrates and fish, which may be eventually consumed by humans. 
 

5. Urban runoff discharges from MS4s often contain pollutants that cause toxicity to 
aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 
agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
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6. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 

 
 
 

 

                                            
1 The listed 303(d) pollutant(s) of concern do not necessarily reflect impairment of the 
entire corresponding WMA or all corresponding major surface water bodies.  The 
specific impaired portions of each WMA are listed in the State Water Resources Control 
Board’s 2006 Section 303(d) List of Water Quality Limited Segments. 

Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 
Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) Pollutant(s) of 
Concern or Water 
Quality Effect1 

Laguna 
Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point 
HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek Aliso HSA Aliso Creek, Pacific 
Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]flouranthene 
Dieldrin 
Sediment toxicity 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, 
Trabuco Creek, Oso 
Creek, Canada 
Gobernadora, Bell 
Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 
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Table 2b.  Common Watersheds and Municipalities 
 

Municipality 

Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo � �     
Dana Point   � �   
Laguna Beach � �     
Laguna Hills *  �  �   
Laguna Niguel  � � �   
Laguna Woods *  �     
Lake Forest *  �     
Mission Viejo  �  �   
Rancho Santa 
Margarita 

   �   

San Clemente     � � 
San Juan 
Capistrano 

   �   

County of 
Orange * 

� � � � � � 

Orange County 
Flood Control 
District * 

� � � � �  

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 
 
 
7. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff-
related pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, 
etc.) at various watershed monitoring stations.   Persistent toxicity has also been 
observed at some watershed monitoring stations.  In addition, bioassessment data 
indicates that the majority of urbanized receiving waters have Poor to Very Poor 
Index of Biotic Integrity ratings.  In sum, the above findings indicate that urban runoff 
discharges are causing or contributing to water quality impairments, and are a 
leading cause of such impairments in Orange County.   
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8. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
urban area is significantly greater in runoff volume, velocity, and peak flow rate than 
pre-development runoff from the same area.  Runoff durations can also increase as 
a result of flood control and other efforts to control peak flow rates.  Increased 
volume, velocity, rate, and duration of runoff greatly accelerate the erosion of 
downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5% conversion from natural to impervious surfaces.  The increased 
runoff characteristics from new development must be controlled to protect against 
increased erosion of channel beds and banks, sediment pollutant generation, or 
other impacts to beneficial uses and stream habitat due to increased erosive force.     
 

9. Urban development creates new pollution sources as human population density 
increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, 
pet wastes, trash, etc. which can either be washed or directly dumped into the MS4.  
As a result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff from the same area.   These 
increased pollutant loads must be controlled to protect downstream receiving water 
quality. 
 

10. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce pollutants from new 
and existing development may be necessary for areas adjacent to or discharging 
directly to an ESA. 
 

11. Although dependent on several factors, the risks typically associated with properly 
managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
steps to prevent the illegal disposal of wastes; (3) protecting footings and 
foundations; and (4) ensuring that each drainage feature is adequately maintained in 
perpetuity.   
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D.  URBAN RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in urban runoff to the maximum extent practicable (MEP).  
However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to 
the contrary, this continual assessment, revision, and improvement of urban 
runoff management program implementation is expected to ultimately achieve 
compliance with water quality standards in the Region. 
 

b. The Copermittees have generally been implementing the jurisdictional urban 
runoff management programs required pursuant to Order No. 2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or 
contribute to violations of water quality standards.   

 
c. This Order contains new or modified requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of pollutants in urban runoff to the 
MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management 
Program section, are designed to specifically address high priority water quality 
problems.  Other new or modified requirements address program deficiencies 
that have been noted during audits, report reviews, and other Regional Board 
compliance assessment activities.   
 

d. Updated Jurisdictional Urban Runoff Management Plans (JURMPs) and 
Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed 
to guide the Copermittees’ urban runoff management efforts and aid the 
Copermittees in tracking urban runoff management program implementation.  It 
is practicable for the Copermittees to update the JURMPs and WURMPs within 
one year, since significant efforts to develop these programs have already 
occurred.   
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e. Pollutants can be effectively reduced in urban runoff by the application of a 
combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense”.  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Urban runoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which 
is not guided by water quality planning policies and principles can unnecessarily 
result in increased pollutant load discharges, flow rates, and flow durations which 
can impact receiving water beneficial uses.  Construction sites without adequate 
BMP implementation result in sediment runoff rates which greatly exceed natural 
erosion rates of undisturbed lands, causing siltation and impairment of receiving 
waters.  Existing urban development generates substantial pollutant loads which 
are discharged in urban runoff to receiving waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   

 
 
2. Development Planning 

 
a. The Standard Urban Storm Water Mitigation Plan (SUSMP) requirements 

contained in this Order are consistent with Order WQ-2000-11 adopted by the 
State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which 
essentially require that urban runoff generated by 85 percent of storm events 
from specific development categories be infiltrated or treated, reflect the MEP 
standard.  The order also found that the SUSMP requirements are appropriately 
applied to the majority of the Priority Development Project categories contained 
in Section D.1 of this Order.  The State Board also gave Regional Water Quality 
Control Boards the needed discretion to include additional categories and 
locations, such as retail gasoline outlets (RGOs), in SUSMPs.   
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b. Controlling urban runoff pollution by using a combination of onsite source control 
and site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development 
projects can be an effective means for minimizing the impact of urban runoff 
discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs 
help preserve and restore the natural hydrologic cycle of the site, allowing for 
filtration and infiltration which can greatly reduce the volume, peak flow rate, 
velocity, and pollutant loads of urban runoff.   
 

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in urban 
runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other urban areas.   

 
e. Heavy industrial sites are significant sources of pollutants in urban runoff.  

Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at heavy industrial sites 
in order to meet the MEP standard.  These BMPs are necessary where the 
heavy industrial site is larger than one acre.  The one acre threshold is 
appropriate, since it is consistent with requirements in the Phase II NPDES storm 
water regulations that apply to small municipalities. 
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f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for urban runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  However, proper BMP design to avoid standing water 
can prevent the creation of vector habitat.  Nuisances and public health impacts 
resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities and local vector control agencies and 
the State Department of Health Services during the development and 
implementation of urban runoff management programs. 
 

 
3. Construction and Existing Development 

 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit).  NPDES 
municipal regulations require that municipalities develop and implement 
measures to address runoff from industrial and construction activities.  Those 
measures may require the implementation of additional BMPs than are required 
under the statewide general permits for activities subject to both state and local 
regulation.     
 

b. Identification of sources of pollutants in urban runoff (such as municipal areas 
and activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants into and from its MS4 are 
reduced to the MEP.  Inspections and other compliance verification methods are 
needed to ensure minimum BMPs are implemented.  Inspections are especially 
important at high risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for urban runoff.  Urban streams used in this manner 
are part of the municipalities MS4 regardless of whether they are natural, man-
made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
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d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges into MS4s must be reduced to the MEP. 
 

f. Enforcement of local urban runoff related ordinances, permits, and plans is an 
essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of 
ordinances and/or policies, implementation of identified control measures/BMPs 
needed to prevent or reduce pollutants in storm water runoff, and for the 
allocation of funds for the capital, operation and maintenance, administrative, and 
enforcement expenditures necessary to implement and enforce such control 
measures/BMPs under its jurisdiction. 
 

g. Education is an important aspect of every effective urban runoff management 
program and the basis for changes in behavior at a societal level.  Education of 
municipal planning, inspection, and maintenance department staffs is especially 
critical to ensure that in-house staffs understand how their activities impact water 
quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

h. Public participation during the development of urban runoff management 
programs is necessary to ensure that all stakeholder interests and a variety of 
creative solutions are considered.   
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4. Watershed Urban Runoff Management 

 
a. Since urban runoff does not recognize political boundaries, watershed-based 

urban runoff management can greatly enhance the protection of receiving waters 
within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based 
urban runoff management that does not actively reduce pollutant discharges and 
abate pollutant sources causing or contributing to watershed water quality 
problems can necessitate implementation of the iterative process outlined in 
section A.3 of the Tentative Order.  Watershed management of urban runoff does 
not require Copermittees to expend resources outside of their jurisdictions.  
Watershed management requires the Copermittees within a watershed to 
develop a watershed-based management strategy, which can then be 
implemented on a jurisdictional basis. 
 

b. Some urban runoff issues, such as general education and training, can be 
effectively addressed on a regional basis.  Regional approaches to urban runoff 
management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is 
also important. 

 
 
E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
is to be achieved through an iterative approach requiring the implementation of 
improved and better-tailored BMPs over time.  Compliance with receiving water 
limits based on applicable water quality standards is necessary to ensure that MS4 
discharges will not cause or contribute to violations of water quality standards and 
the creation of conditions of pollution. 
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2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for 
coastal waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing 
(COMM), Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), 
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early 
Development (SPWN), and Shellfish Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 
 

4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
 

5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 
within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired waterbodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006 and by USEPA on November 30, 2006.     
 

6. Requirements in this Order that are more explicit than the federal storm water 
regulations in 40 CFR 122.26 are prescribed in accordance with the CWA section 
402(p)(3)(B)(iii) and are necessary to meet the MEP standard.  
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7. Urban runoff treatment and/or mitigation must occur prior to the discharge of urban 
runoff into a receiving water.  Federal regulations at 40 CFR 131.10(a) state that in 
no case must a state adopt waste transport or waste assimilation as a designated 
use for any waters of the U.S.  Authorizing the construction of an urban runoff 
treatment facility within a water of the U.S., or using the water body itself as a 
treatment system or for conveyance to a treatment system, would be tantamount to 
accepting waste assimilation as an appropriate use for that water body.  
Furthermore, the construction, operation, and maintenance of a pollution control 
facility in a water body can negatively impact the physical, chemical, and biological 
integrity, as well as the beneficial uses, of the water body.  This is consistent with 
USEPA guidance to avoid locating structural controls in natural wetlands. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 

 
F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of urban runoff. 
 

2. The Regional Board has, at public meetings on (DATE), held public hearings and 
heard and considered all comments pertaining to the terms and conditions of this 
Order. 
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 

 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Discharges from MS4s containing pollutants which have not been reduced to the 
maximum extent practicable (MEP) are prohibited.2 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses and water quality objectives developed to 
protect beneficial uses) are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in urban runoff 
discharges in accordance with the Jurisdictional Urban Runoff Management 
Program and other requirements of this Order including any modifications.  The 
Jurisdictional Urban Runoff Management Program must be designed to achieve 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order.  If exceedance(s) of water quality standards persist 
notwithstanding implementation of the Jurisdictional Urban Runoff Management 
Program and other requirements of this Order, the Copermittee must assure 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order by complying with the following procedure: 
 

                                            
2 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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(1) Upon a determination by either the Copermittee or the Regional Board that 
MS4 discharges are causing or contributing to an exceedance of an 
applicable water quality standard, the Copermittee must promptly notify and 
thereafter submit a report to the Regional Board that describes best 
management practices (BMPs) that are currently being implemented and 
additional BMPs that will be implemented to prevent or reduce any pollutants 
that are causing or contributing to the exceedance of water quality standards.  
The report may be incorporated in the annual update to the Jurisdictional 
Urban Runoff Management Program unless the Regional Board directs an 
earlier submittal.  The report must include an implementation schedule.  The 
Regional Board may require modifications to the report; 
 

(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 
 

(3) Within 30 days following approval of the report described above by the 
Regional Board, the Copermittee must revise its Jurisdictional Urban Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; 
 

(4) Implement the revised Jurisdictional Urban Runoff Management Program and 
monitoring program in accordance with the approved schedule. 
 

b. So long as the Copermittee has complied with the procedures set forth above 
and is implementing the revised Jurisdictional Urban Runoff Management 
Program, the Copermittee does not have to repeat the same procedure for 
continuing or recurring exceedances of the same receiving water limitations 
unless directed by the Regional Board to do so. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 

 
 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 
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2. The following categories of non-storm water discharges are not prohibited unless a 
Copermittee or the Regional Board identifies the discharge category as a significant 
source of pollutants to waters of the U.S.  For such a discharge category, the 
Copermittee must either prohibit the discharge category or develop and implement 
appropriate control measures to reduce the discharge of pollutants to the MEP and 
report to the Regional Board pursuant to Section H.1 and H.3 of this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 

MS4s; 
d. Uncontaminated pumped ground water; 
e. Foundation drains; 
f. Springs; 
g. Water from crawl space pumps; 
h. Footing drains; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing; 
l. Landscape irrigation; 
m. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
n. Irrigation water; 
o. Lawn watering; 
p. Individual residential car washing; and 
q. Dechlorinated swimming pool discharges. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Urban Runoff Management Plan (JURMP), each Copermittee must 
develop and implement a program to reduce pollutants from non-emergency fire 
fighting flows (i.e., flows from controlled or practice blazes and maintenance 
activities) identified by the Copermittee to be significant sources of pollutants to 
waters of the United States. 

 
4. Each Copermittee must examine all dry weather field screening and analytical 

monitoring results collected in accordance with section D.4 of this Order and 
Receiving Waters Monitoring and Reporting Program No. R9-2007-0002 to identify 
water quality problems which may be the result of any non-prohibited discharge 
category(ies) identified above in section B.2.  Follow-up investigations must be 
conducted as necessary to identify and control any non-prohibited discharge 
category(ies) listed above. 
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C. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  This legal authority must, at a minimum, authorize the 
Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be upgraded and enforced as necessary to comply with this 
Order. 

 
b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 

B.2 including but not limited to: 
 

(1) Sewage; 
(2) Discharges of wash water resulting from the hosing or cleaning of gas 

stations, auto repair garages, or other types of automotive services facilities; 
(3) Discharges resulting from the cleaning, repair, or maintenance of any type of 

equipment, machinery, or facility including motor vehicles, cement-related 
equipment, and port-a-potty servicing, etc.; 

(4) Discharges of wash water from mobile operations such as mobile automobile 
washing, steam cleaning, power washing, and carpet cleaning, etc.; 

(5) Discharges of wash water from the cleaning or hosing of impervious surfaces 
in municipal, industrial, commercial, and residential areas including parking 
lots, streets, sidewalks, driveways, patios, plazas, work yards and outdoor 
eating or drinking areas, etc.; 

(6) Discharges of runoff from material storage areas containing chemicals, fuels, 
grease, oil, or other hazardous materials; 

(7) Discharges of pool or fountain water containing chlorine, biocides, toxic 
amounts of salt, or other chemicals; discharges of pool or fountain filter 
backwash water; 

(8) Discharges of sediment, pet waste, vegetation clippings, or other landscape 
or construction-related wastes; and 

(9) Discharges of food-related wastes (e.g., grease, fish processing, and 
restaurant kitchen mat and trash bin wash water, etc.). 

 
c. Prohibit and eliminate illicit connections to the MS4; 

 
d. Control the discharge of spills, dumping, or disposal of materials other than storm 

water to its MS4; 
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e. Require compliance with conditions in Copermittee ordinances, permits, 
contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

 
f. Utilize enforcement mechanisms to require compliance with Copermittee storm 

water ordinances, permits, contracts, or orders; 
 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as Caltrans, the Department of Defense, or Native 
American Tribes is encouraged; 

 
h. Carry out all inspections, surveillance, and monitoring necessary to determine 

compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  

 
i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 

MS4s to the MEP; and 
 

j. Require documentation on the effectiveness of BMPs implemented to reduce the 
discharge of pollutants to the MS4 to the MEP. 

 
2. Each Permittee must include as part of its JURMP a statement certified by its chief 

legal counsel that the Copermittee has taken the necessary steps to obtain and 
maintain full legal authority to implement and enforce each of the requirements 
contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order.  This statement must 
include: 

 
a. Identification of all departments within the jurisdiction that conduct urban runoff 

related activities, and their roles and responsibilities under this Order.  Include an 
up to date organizational chart specifying these departments and key personnel.  

 
b. Citation of urban runoff related ordinances and the reasons they are enforceable; 

 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with urban runoff related ordinances and therefore with the 
conditions of this Order; 

 
d. A description of how urban runoff related ordinances are implemented and 

appealed; and 
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e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 

 
 
 
D. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) 
 
Each Copermittee must implement all requirements of section D of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional URMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-01. 
 
Each Copermittee must develop and implement an updated Jurisdictional Urban Runoff 
Management Program (JURMP) for its jurisdiction.  Each updated JURMP must meet 
the requirements of section D of this Order, reduce the discharge of pollutants from the 
MS4 to the MEP, and prevent urban runoff discharges from the MS4 from causing or 
contributing to a violation of water quality standards. 
 
 
1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of pollutants from the MS4 
to the MEP, (2) prevents Development Project discharges from the MS4 from 
causing or contributing to a violation of water quality standards, (3) prevents illicit 
discharges into the MS4; and (4) manages increases in runoff discharge rates and 
durations from Development Projects that are likely to cause increased erosion of 
stream beds and banks, silt pollutant generation, or other impacts to beneficial uses 
and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for Development Projects. 
 

b. ENVIRONMENTAL REVIEW PROCESS 
 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

0001262



Tentative Order No. R9-2007-0002 - 21 - February 9, 2007 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 
PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
pollutants from the MS4 will be reduced to the MEP, will not cause or contribute 
to a violation of water quality standards, and will comply with Copermittee’s 
ordinances, permits, plans, and requirements, and with this Order.   
 
The requirements must include, but not be limited to, implementation by the 
project proponent or municipality of the following: 

 
(1) Source control BMPs that reduce storm water pollutants of concern in urban 

runoff, including prevention of illicit discharges into the MS4; minimization of 
irrigation runoff; storm drain system stenciling or signage; properly designed 
outdoor material storage areas; properly designed outdoor work areas; and 
properly designed trash storage areas; 

 
(2) Site design BMPs where feasible which maximize infiltration, provide 

retention, slow runoff, minimize impervious footprint, direct runoff from 
impervious areas into landscaping, and construct impervious surfaces to 
minimum widths necessary;  

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section D.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 
 

0001263



Tentative Order No. R9-2007-0002 - 22 - February 9, 2007 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
collectively or individually develop alternative restrictions on the use of 
treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
dispersed throughout a development project. 

 
(a) Urban runoff must undergo pretreatment such as sedimentation or 

filtration prior to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove pollutants to the MEP; 
 

(e) The vertical distance from the base of any infiltration treatment control 
BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of urban runoff for the protection 
of groundwater beneficial uses;   
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(g) Infiltration treatment control BMPs must not be used for areas of industrial 
or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries;3 and other high 
threat to water quality land uses and activities as designated by each 
Permittee; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells 
 
 

d. STANDARD URBAN STORM WATER MITIGATION PLANS (SUSMPS) – APPROVAL 
PROCESS CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 
Each Copermittee must implement an updated local SUSMP, within twelve 
months of adoption of this Order, which meets the requirements of section D.1.d 
of this Order and (1) reduces Priority Development Project discharges of 
pollutants from the MS4 to the MEP, (2) prevents Priority Development Project 
runoff discharges from the MS4 from causing or contributing to a violation of 
water quality standards, and (3) manages increases in runoff discharge rates and 
durations from Priority Development Projects that are likely to cause increased 
erosion of stream beds and banks, silt pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force.4     

 
(1) Definition of Priority Development Project 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section D.1.d.(2), and  
 

                                            
3 Except with regard to treated nursery runoff or clean storm water runoff. 
4 Updated SUSMP and hydromodification requirements must apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updated 
SUSMP or hydromodification requirement commences. If lawful prior approval of a project exists, 
whereby application of an updated SUSMP or hydromodification requirement to the project is illegal, the 
updated SUSMP or hydromodification requirement need not apply to the project. Where feasible, the 
Copermittees must utilize the SUSMP and hydromodification update periods to ensure that projects 
undergoing approval processes include application of the updated SUSMP and hydromodification 
requirements in their plans. 
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(b) Those redevelopment projects that create, add, or replace at least 5,000 
square feet of impervious surfaces on an already developed site that falls 
under the project categories or locations listed in section D.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section D.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development.   

 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section D.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5  As an alternative to this one acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one acre threshold.   

 
(2) Priority Development Project Categories 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 

 
(a) Housing subdivisions of 10 or more dwelling units. This category includes 

single-family homes, multi-family homes, condominiums, and apartments. 
 

(b) Commercial developments greater than one acre.  This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre.  The category includes, but is not limited to:  hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; multi-
apartment buildings; car wash facilities; mini-malls and other business 
complexes; shopping malls; hotels; office buildings; public warehouses; 
automotive dealerships; airfields; and other light industrial facilities. 
 

(c) Developments of heavy industry greater than one acre.  This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.).   

                                            
5 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 
than natural background levels. 
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(d) Automotive repair shops.  This category is defined as a facility that is 

categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(e) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement D.1.d.(6) 
and hydromodification requirement D.1.h. 
 

(f) All hillside development greater than 5,000 square feet.  This category is 
defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 
 

(g) Environmentally Sensitive Areas (ESAs).  All development located within 
or directly adjacent to or discharging directly to an ESA (where discharges 
from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10% or more of its naturally occurring condition.  
“Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   
 

(h) Parking lots 5,000 square feet or more or with 15 or more parking spaces 
and potentially exposed to urban runoff.  Parking lot is defined as a land 
area or facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 
 

(i) Street, roads, highways, and freeways.  This category includes any paved 
surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 
 

(j) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 
the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
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(3) Pollutants of Concern 
 

As part of its local SUSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority 
Development Project.  The procedure must address, at a minimum: (1) 
Receiving water quality (including pollutants for which receiving waters are 
listed as impaired under CWA section 303(d)); (2) Land-use type of the 
Development Project and pollutants associated with that land use type; 
and (3) Pollutants expected to be present on site. 
 

(4) Site Design BMP Requirements 
 

(a) Each Copermittee must require each Priority Development Project to 
implement site design BMPs which will collectively minimize directly 
connected impervious areas, limit loss of existing infiltration capacity, and 
protect areas that provide important water quality benefits necessary to 
main riparian and aquatic biota, and/or are particularly susceptible to 
erosion and sediment loss. 
 

(b) The following site design BMPs must be implemented at all Priority 
Development Projects as required below:  

 
(i) Maintain or restore natural storage reservoirs and drainage corridors 

(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. 

 
(ii) For Priority Development Projects with landscaped or other pervious 

areas, properly design and construct the pervious areas to effectively 
receive and infiltrate or treat runoff from at least a portion of impervious 
areas prior to discharge to the MS4.  The amount of the impervious 
areas that are to drain to pervious areas must be based upon the total 
size, soil conditions, slopes, and other pertinent factors of the project. 

 
(iii) For Priority Development Projects with low traffic areas and 

appropriate soil conditions, construct a portion of walkways, trails, 
overflow parking lots, alleys, or other low-traffic areas with permeable 
surfaces, such as pervious concrete, porous asphalt, unit pavers, and 
granular materials. 

 
(c) The following site design BMPs listed below must be implemented at all 

Priority Development Projects where applicable and feasible.  Each 
Copermittee must require each Priority Development Project to 
demonstrate applicability and feasibility, or lack thereof, for each site 
design BMP listed below.   
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(i) Minimize disturbances to natural drainages (e.g., creeks, natural 
swales, topographic depressions, etc.); 

(ii) Conserve natural areas, including existing vegetation and soils; 
(iii) Protect slopes and channels; 
(iv) Minimize soil compaction of permeable soils; 
(v) Construct streets to the minimum widths necessary based on 

anticipated usage and public safety; 
(vi) Design parking lots to reduce the impervious land coverage of 

parking areas and to filter runoff before it reaches the storm drain 
system; 

(vii) Minimize the impervious footprint of the project; 
(viii) Disconnect impervious surfaces through distributed pervious 

areas; 
(ix) Provide pervious areas for parking and walking; and 
(x) Design the layout of buildings to reduce street length and 

preserve open space. 
 

(5) Source Control BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 

(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in urban runoff; 
(c) Minimize irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas; and 
(h) Include water quality requirements applicable to individual priority project 

categories. 
 

(6) Treatment Control BMP Requirements6 
 

Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs which meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 

                                            
6 Low-Impact Development (LID) and other site design BMPs that are correctly designed to effectively 
infiltrate, filter, or treat runoff can be considered treatment control BMPs. 
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(i) Volume-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) the volume of runoff produced from a 24-hour 
85th percentile storm event, as determined from the County of 
Orange’s 85th Percentile Precipitation Isopluvial Map; or  
 

(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each hour 
of a storm event), as determined from the local historical rainfall 
record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (infiltrate, filter, or treat) the required volume or flow of runoff from 
all developed portions of the project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to infiltrate, filter, or treat 
runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 
(i) Be ranked with high or medium pollutant removal efficiency for the 

project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model SUSMP 
or in the Copermittees’ local SUSMPs as they are updated.  Treatment 
control BMPs with a low removal efficiency ranking must only be 
approved by a Copermittee when a feasibility analysis has been 
conducted which exhibits that implementation of treatment control 
BMPs with high or medium removal efficiency rankings are infeasible 
for a Priority Development Project or portion of a Priority Development 
Project. 

 
(ii) Be correctly sized and designed so as to remove pollutants to the 

MEP. 
 

(e) Target removal of pollutants of concern from urban runoff. 
 
(f) Be implemented close to pollutant sources (where shared BMPs 

are not proposed), and prior to discharging into waters of the U.S. 
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(g) Not be constructed within a waters of the U.S. or waters of the 
State. 

 
(h) Include proof of a mechanism under which ongoing long-term 

maintenance will be conducted to ensure pollutants are reduced to 
the MEP for the life of the project.  The mechanisms may be 
provided by the project proponent or Copermittee. 
 

 
(7) Waiver Provision for Numeric Sizing of Treatment Control BMP Requirements 

 
(a) A Copermittee may provide for a project to be waived from the 

requirement of implementing treatment BMPs with numeric sizing criteria 
(section D.1.d.(6)) if infeasibility can be established.  A waiver of 
infeasibility must only be granted by a Copermittee when all available 
treatment BMPs have been considered and rejected as infeasible under 
the numeric sizing criteria.  Copermittees must notify the Regional Board 
within five days of each waiver issued and must include the following 
information in the notification: 
 
(i) Name of the person granting each waiver; 
(ii) Name of developer receiving the waiver; 
(iii) Site location; 
(iv) Reason for waiver; and 
(v) Description of BMPs required. 

 
(b) The Copermittees may collectively or individually develop a program to 

require project proponents who have received waivers to transfer the 
savings in cost, as determined by the Copermittee(s), to a storm water 
mitigation fund.  This program may be implemented by all Copermittees 
that issue waivers.  Funds may be used on projects to improve urban 
runoff quality within the watershed of the waived project.  The waiver 
mitigation program should, at a minimum, identify:   
 
(i) The entity or entities that will manage the storm water mitigation fund 

(i.e., assume full responsibility for); 
(ii) The range and types of acceptable projects for which mitigation funds 

may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

mitigation project including its successful completion; and 
(iv) How the dollar amount of fund contributions will be determined. 
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(8) Low Impact Development (LID) Site Design BMP Substitution Program 
 

The Copermittees may develop a LID site design BMP substitution program 
for incorporation into local SUSMPs, which would allow a Priority 
Development Project to substitute implementation of a high level of site 
design BMPs for implementation of some or all treatment control BMPs.  At a 
minimum, the program must meet the requirements below: 

 
(a) Prior to implementation, the program must clearly exhibit that it will 

achieve equal or better runoff quality from each Priority Development 
Project which participates in the program; 

 
(b) For each Priority Development Project participating, the program must 

require all applicable source control BMPs listed in section D.1.d.(5) to be 
implemented; 

 
(c) For each Priority Development Project participating, the program must 

require that runoff originating from exposed impervious parking areas, 
work areas, storage areas, staging areas, trash areas, and other similar 
areas where pollutants are generated and/or collected, must be routed 
through pervious areas prior to entering the MS4; 

 
(d) For each Priority Development Project participating, the program must 

require that all site design BMPs listed in section D.1.d.(4) be 
implemented; 

 
(e) The program must only apply to Priority Development Projects and Priority 

Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 

 
(f) The program must develop and utilize specific design criteria for each site 

design BMP to be utilized by the program;   
 

(g) The program must include mechanisms to verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements; and 

 
(h) The program must develop and implement a review process which verifies 

that each LID site design BMP to be implemented meets the designated 
design criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements.   
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(9) Site Design and Treatment Control BMP Design Standards 
 

As part of its local SUSMP, each Copermittee must develop and require 
Priority Development Projects to implement siting, design, and maintenance 
criteria for each site design and treatment control BMP listed in its local 
SUSMP so that implemented site design and treatment control BMPs are 
constructed correctly and are effective at pollutant removal and runoff control.  
LID techniques, such as soil amendments, must be incorporated into the 
criteria for appropriate treatment control BMPs.  Development of BMP design 
worksheets which can be used by project proponents is encouraged.     

 
(10) Implementation Process 
 

As part of its local SUSMP, each Copermittee must implement a process to 
verify compliance with SUSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SUSMP requirements.  The process must also include 
identification of the roles and responsibilities of various municipal 
departments in implementing the SUSMP requirements, as well as any other 
measures necessary for the implementation of SUSMP requirements. 

 
(11) Annual Treatment BMP Review: 

 
The Copermittees must annually review and update the BMPs that are listed 
in their local SUSMPs as options for treatment control.  At a minimum, the 
update must include removal of obsolete or ineffective BMPs and addition of 
LID BMPs that can be used for treatment, such as bioretention cells, 
bioretention swales, etc.  The update must also add appropriate LID BMPs to 
any tables or discussions in the local SUSMPs addressing pollutant removal 
efficiencies of treatment control BMPs.  In addition, the update must include 
review and revision where necessary of treatment control BMP pollutant 
removal efficiencies.   
 
(a) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   
 

 
e. BMP CONSTRUCTION VERIFICATION 

 
Prior to occupancy of each Priority Development Project subject to SUSMP 
requirements, each Copermittee must inspect the constructed site design, source 
control, and treatment control BMPs to verify that they have been constructed in 
compliance with all specifications, plans, permits, ordinances, and this Order.   
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f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 
 
(1) Each Copermittee must maintain a watershed-based database to track and 

inventory approved treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction.  At a minimum, the database must include 
information on treatment control BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance certifications or 
verifications, inspections, inspection findings, and corrective actions. 
 

(2) Each Copermittee must verify that approved treatment control BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 
(a) An annual inventory of all approved treatment control BMPs within the 

Copermittee’s jurisdiction.  The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001. 

 
(b) The designation of high priority treatment control BMPs.  High-priority 

designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors. 

 
(c) Verify implementation, operation, and maintenance of treatment BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90% of 

approved final project public and private SUSMPs (a.k.a. WQMPs) 
must be verified annually; 

(ii) Operation and maintenance verifications must be required prior to 
each rainy season; 

(iii) All (100%) projects with treatment control BMPs that are high priority 
must be inspected by the Copermittee annually prior to each rainy 
season; 

(iv) All (100%) public agency projects with treatment control BMPs must be 
inspected annually; 

(v) At least 25% of projects with drainage insert treatment control BMPs 
must be inspected by the Copermittee annually; 

(vi) At least 20% of the total number of projects with approved treatment 
control BMPs must be inspected annually; 

(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce pollutants to the MEP; and 
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(viii) All inspections must verify effective operation and maintenance of 
the treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order.   

 
 

g. ENFORCEMENT OF DEVELOPMENT SITES 
 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 

 
 

h. REQUIREMENTS FOR HYDROMODIFICATION AND DOWNSTREAM EROSION 
 
Each Copermittee must ensure its local SUSMP/WQMP includes effective 
hydromodification requirements for Priority Development Projects so that local 
hydrologic conditions of concern are identified and addressed.  Site-specific 
hydromodification management measures must be required to protect 
downstream beneficial uses and prevent physical changes to downstream 
stream channels that would adversely affect the physical structure, biologic 
condition, and water quality of streams.  

 
As part of its local SUSMP, each Copermittee must develop and apply 
requirements to Priority Development Projects so that runoff discharge rates, 
durations, and velocities from Priority Development Projects are controlled to 
maintain or reduce downstream erosion conditions and protect stream habitat.  
During SUSMP reviews, each Copermittee must consider the downstream 
channel conditions and the proposed changes in duration of time that erosive 
flows would occur, as described in the following sections. 
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(1) Assessment of Downstream Erosion  
 
Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects.   Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains.   

 
(2) Assessment of Discharge Hydrology 

 
Each Copermittee must require evaluation of the proposed post-construction 
hydrology and hydraulics of Priority Development Projects in order to assess 
effects on adjacent and downstream conditions of receiving waters (i.e., 
waters of the U.S. and State).   Factors to evaluate must include the local 
natural flow regime and the proposed flow regime of discharges from the 
MS4.  Evaluation of factors for proposed discharges must include proposed 
changes in the discharge volumes, frequency of erosive discharges, duration 
of erosive discharges, and patterns of flow variability. 

 
(3) Implement Hydromodification Management Strategy 

 
Each Copermittee must implement, or require implementation of, a suite of 
management measures within each Priority Development Project to protect 
downstream beneficial uses and prevent adverse physical changes to 
downstream stream channels.   

 
(a) The measures must be based on the assessments of downstream 

channel conditions and proposed discharge hydrology. 
 

(b) The management measures must be based on a sequenced consideration 
of site design measures, on-site management controls, and then in-stream 
controls. 
 
(i) Site design measures for hydromodification must be implemented on 

all Priority Development Projects. 
 
(ii) Preference must be given to on-site controls over in-stream controls in 

situations where beneficial uses within the channels have not been 
adversely affected by hydromodification.   

 
(iii)  Implementation of in-stream controls must not adversely affect 

beneficial uses or result in sustained degradation of water quality of 
waters of the U.S./State. 
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(c) On-site hydromodification control waivers:  Copermittees may develop a 

strategy for waiving hydromodification requirements for on-site controls 
(not site design BMPs) in situations where assessments of downstream 
channel conditions and proposed discharge hydrology clearly indicate that 
adverse hydromodification effects to present and future beneficial uses 
are unlikely.  The waivers must be based on the following determinations: 
 
(i) Lack of discharge-caused hydrology changes:  Waivers may be 

implemented where the total impervious cover on a site is increased by 
less than 5% in new developments and decreased by at least 30% in 
redevelopments. 

 
(ii) Degraded stream channel condition:  Conditional waivers may be 

implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form); 
concrete-lined or significantly hardened (e.g., with rip-rap, sackcrete, 
etc.) downstream to their outfall in bays or the ocean; or the project 
would discharge into underground storm drains discharging directly to 
bays or the ocean. 

 
[a] Dry-weather discharges: All conditional waivers must include site 

design and on-site control measures for dry-weather discharges. 
 
[b] Modified channel conditions: Conditional waivers in situations 

where receiving waters are severely degraded or significantly 
hardened must include requirements for in-stream measures 
designed to improve the beneficial uses adversely affected by 
hydromodification.  The measures must be implemented within the 
same watershed as the Priority Development Project. 

 
(4) Develop and Implement Hydromodification Criteria 

 
Within two years of adoption of this Order, each Copermittee must revise its 
SUSMP/WQMP (see Section D.1.d) to implement updated hydromodification 
criteria for all Priority Development Projects.  Criteria must be based upon 
findings from hydromodification publications produced by the Stormwater 
Monitoring Coalition (SMC) and Southern California Coastal Water Research 
Project (SCCWRP), as appropriate to conditions in the San Juan Hydrologic 
Unit.   If SMC and SCCWRP publications include descriptive or numeric 
criteria applicable to the San Juan Hydrologic Unit, then those criteria must be 
used. 
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(5) Interim Requirements or Large Projects  
 

(a) Within 180 days of adoption of this Order, each municipality must ensure 
that projects disturbing 20 acres or more include and implement the 
following management measures.  

 
(i) On-site storm water reuse, evapotranspiration, and/or infiltration for 

small precipitation events, based on limitations imposed by soil 
conditions and groundwater contamination potential;   

 
(ii) Disconnect impervious areas from the drainage network and adjacent 

impervious areas;   
 
(iii) Control runoff through hydrograph matching for a range of return 

periods from 1 year to 10 years.  Interim criteria for hydrograph 
matching must demonstrate that the pattern of storm water discharges 
over time (hydrograph) during evaluated storm events in the post-
construction environment will closely mimic that which occurs in the 
pre-construction condition; and 

 
(iv) Establish buffer zones and setbacks for channel movement.  Consider 

various alternatives where in-stream controls are necessary. 
 
 

i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, state, and local water quality laws and regulations applicable to 

Development Projects;  
(b) The connection between land use decisions and short and long-term 

water quality impacts (i.e., impacts from land development and 
urbanization); and  

(c) Methods of minimizing impacts to receiving water quality resulting from 
development, including:  
(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs; and 
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(vii) Selection of the most effective treatment control BMPs for the 
pollutants of concern. 

 
(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 
(i) Measurably increase the knowledge of the target communities 

regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and  

 
(ii) To measurably change the behavior of target communities and thereby 

reduce pollutant releases to MS4s and the environment. 
 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 
(i) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 

(ii) Federal, state, and local water quality laws and regulations applicable 
to new development and redevelopment activities;  

 
(iii) Site design, source control, pollution prevention, and treatment BMPs;  

 
(iv) General urban runoff concepts; and 

 
(v) Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive areas. 
 
 
j. REPORTING 
 

Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The New Development / 
Redevelopment component of the annual report must include the following 
information: 

 
(1) Updated relevant sections of the General Plan and environmental review 

process and a description of planned updates within the next annual reporting 
period, if applicable; 

 
(2) Revisions to the local SUSMP, including where applicable: 
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(a) Identification and summary of where the SUSMP fails to meet the 
requirements of this Order; 

(b) Updated procedures for identifying pollutants of concern for each Priority 
Development Project; 

(c) Updated treatment BMP ranking matrix; 
(d) Updated site design and treatment control BMP design standards; 

 
(3) Verification that site design, source control, and treatment BMPs were 

required on all applicable Priority Development Projects; 
 

(4) Description of the application of LID and site design BMPs in the planning and 
approval process; 

 
(5) Description of projects subject to the local waiver provision for numeric sizing 

of treatment control BMP requirements; 
 

(6) Description and summary of LID site design BMP substitution program, if 
applicable; 

 
(7) Description and summary of the process to verify compliance with SUSMP 

requirements; 
 

(8) Updates to the BMPs that are listed in the local SUSMP as options for 
treatment control; 

 
(9) Description of the treatment control maintenance tracking process and 

verification that the requirements of this Order were met during the reporting 
period; 

 
(a) Updated watershed-based database of approved treatment control BMPs 

and treatment control BMP maintenance within its jurisdiction, including 
updates to the list of high-priority treatment BMPs; 

 
(10) Description of the process for identifying and evaluating hydrologic 

conditions of concern and requiring a suite of management measures within 
all Priority Development Projects to protect downstream beneficial uses and 
prevent adverse physical changes to downstream stream channels; 

 
(11) Description of enforcement activities applicable to the new development 

and redevelopment component and a summary of the effectiveness of those 
activities; 

 
(12) A narrative summary of the effectiveness of the program based on an 

evaluation of findings from staff and water quality data; and 
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(13) Planned modifications to the new development / redevelopment 
component during the next reporting period. 

 
 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in stormwater 
runoff from construction sites to the MS4, reduces construction site discharges of 
pollutants from the MS4 to the MEP, and prevents construction site discharges from 
the MS4 from causing or contributing to a violation of water quality standards. 

 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 

 
b. SOURCE IDENTIFICATION 

 
Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information System (GIS) is highly recommended. 

 
c. SITE PLANNING AND PROJECT APPROVAL PROCESS 

 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 

 
(1) Each construction and grading permit must require proposed construction 

sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and stormwater pollutants discharged 
from the site will be reduced to the maximum extent practicable and will not 
cause or contribute to a violation of water quality standards. 
 

(2) Prior to permit issuance, the project proponent’s storm water management 
plan must be required and reviewed to verify compliance with the local 
grading ordinance, other applicable local ordinances, and this Order. 
 

(3) Prior to permit issuance, each Copermittee must verify that project 
proponents subject to California’s statewide General NPDES Permit for Storm 
Water Discharges Associated With Construction Activities, (hereinafter 
General Construction Permit), have existing coverage under the General 
Construction Permit. 
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d. BMP IMPLEMENTATION 
 

(1) Designate BMPs:  Each Copermittee must designate a minimum set of BMPs 
and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) General Site Management: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific storm water 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the portion of 

the site that is necessary for construction; 
(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined by 

each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water regulations 
and the site has adequate control practices implemented to prevent 
storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
(x) Non-stormwater management measures to prevent illicit discharges 

and control stormwater pollution sources; 
(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all pollutant 

discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during construction; 

(ii) Sediment controls. Sediment controls are to be used as a supplement 
to erosion prevention for keeping sediment on-site during construction; 
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(iii) Slope stabilization. Slope stabilization must be used on all active 
slopes during rain events regardless of the season, on all inactive 
slopes during the rainy season, and during rain events in the dry 
season; 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 
implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in section Attachment C of this 
Order). 

 
(i) Advanced Sediment Treatment:  Each Copermittee must require 

implementation of advanced treatment for sediment at construction 
sites (or portions thereof) that are determined by the Copermittee to be 
an exceptional threat to water quality.  In evaluating the threat to water 
quality, the following factors must be considered by the Copermittee:  

 
[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 
[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs; and 
[h] Any other relevant factors. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  However, BMP implementation 
requirements can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season. 
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e. INSPECTION OF CONSTRUCTION SITES 
 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
 
(a) All sites 30 acres or more in size with rough grading or active slopes 

occurring during the wet season;  
 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section D.2.e.(1).   
 

(3) During the wet season, each Copermittee must inspect construction sites less 
than one acre in size as needed to ensure compliance with its ordinances and 
this Order.   
 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section D.2.e.(1) must be inspected 
at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee must 
implement all follow-up actions (i.e., reinspection, enforcement) necessary to 
comply with this Order.  Reinspection frequencies must be determined by 
each Copermittee based upon the severity of deficiencies, the nature of the 
construction activity, and the characteristics of soils and receiving water 
quality. 
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(6) Inspections of construction sites must include, but not be limited to: 
 
(a) Check for coverage under the General Construction Permit (Notice of 

Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

 
(b) Assessment of compliance with Permittee ordinances and permits related 

to urban runoff, including the implementation and maintenance of 
designated minimum BMPs; 

 
(c) Assessment of BMP effectiveness; 

 
(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
 
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     
 

 
f. ENFORCEMENT OF CONSTRUCTION SITES 

 
(1) Each Copermittee must develop and implement an escalating enforcement 

process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from third-

parties and to ensure the Regional Board that corrective actions have been 
implemented. 
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g. REPORTING OF NON-COMPLIANT SITES 
 

In addition to the notification requirements in Attachment B, each Copermittee 
must notify the Regional Board when the Copermittee issues a stop work order 
or other high level enforcement to a construction site in its jurisdiction as a result 
of storm water violations. 

 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 

(2) Construction Site Owner / Operator Responsibilities: 
 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   

 
(a) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 
(b) Federal, state, and local water quality laws and regulations applicable to 

construction and grading activities;  
 
(c) Site design, source control, pollution prevention, and treatment BMPs;  
 
(d) General urban runoff concepts; and 
 
(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 

i. ANNUAL REPORTING 
 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Construction component of 
the annual report must include the following information: 
 
(1) Updated relevant ordinances and description of planned ordinance updates 

within the next annual reporting period, if applicable; 
 
(2) The inventory of construction sites active at the time of report preparation; 
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(3) A description of procedures used for identifying priorities for inspecting sites 
and enforcing control measures which consider the nature of the construction 
activity, topography, and the characteristics of soils and receiving water 
quality; 

 
(4) Designated minimum and enhanced BMPs; 
 
(5) Summary of the inspection program, including the following information: 

(a) Number of inspections conducted and number of facilities inspected; 
(b) Number of facilities lacking adequate BMPs; 
(c) The most common types of BMP violations; 
(d) Number and types of enforcement actions; 
(e) Narrative description of inspection findings and follow-up activities; 

 
(6) Narrative description of the effectiveness of the construction program, as 

determined by inspections, incident responses, water quality data and other 
pertinent information.  

 
(7) Verification of the education and training program, including a narrative 

description of the effectiveness of those measures; and 
 

(8) Planned actions to address shortcomings or needs. 
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3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of pollutants from the MS4 to the MEP, and prevents 
municipal discharges from the MS4 from causing or contributing to a violation of 
water quality standards. 

 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information System (GIS) is highly recommended when 
applicable, but not required. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must implement pollution 

prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 
impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    

 

0001288



Tentative Order No. R9-2007-0002 - 47 - February 9, 2007 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     
 

(3) BMP Implementation for Management of Pesticides, Herbicides, and 
Fertilizers 

 
Each Copermittee must implement BMPs to reduce the contribution of 
pollutants associated with the application, storage, and disposal of pesticides, 
herbicides and fertilizers from municipal areas and activities to MS4s.  Such 
BMPs must include, at a minimum:  

 
(a) educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
(b) Integrated Pest Management (IPM) measures that rely on non-chemical 

solutions;  
(c) the use of native vegetation;  
(d) schedules for irrigation and chemical application; and  
(e) the collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

 
(b) Each Copermittee must include water quality protection measures, where 

feasible, when retrofitting existing flood control structural devices.   
 
(c) Each Copermittee must evaluate its existing flood control devices, identify 

devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by July 1, 2008 and 
submitted to the Regional Board with the Fall 2008 annual report. 
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(5) BMP Implementation for Sweeping of Municipal Areas 
 

Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   
 
(a) Optimize pickup of toxic automotive byproducts based on traffic counts. 
 
(b) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc,) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 
(a) Treatment Controls:  Each Copermittee must implement a schedule of 

inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce pollutant 
discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
 
(i) Inspection and removal of accumulated waste at least once a year 

between May 1 and September 30 of each year for all MS4 facilities. 
(ii) Additional cleaning as necessary between October 1 and April 30 of 

each year for facilities that receive or collect high volumes of trash and 
debris.   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year.   

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner.   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed. 

(vi) Proper disposal of waste removed pursuant to applicable laws. 
(vii) Measures to eliminate waste discharges during MS4 maintenance 

and cleaning activities. 
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(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 

 
(b) Each Copermittee must implement controls to limit infiltration of seepage 

from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 
(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

 
(8) Inspection of Municipal Areas and Activities 

 
(a) At a minimum, each Copermittee must inspect the following high priority 

municipal areas and activities annually: 
 

(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
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[e] Corporate yards including maintenance and storage yards for 
materials, waste, equipment and vehicles; and 

[f] Household hazardous waste collection facilities. 
(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
(x) Other municipal areas and activities that the Copermittee determines 

may contribute a significant pollutant load to the MS4. 
 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
municipal or contract staff. 

 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 

 
(10) Training and Education  
 

Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, state, and local water quality laws and regulations 

applicable to construction and grading activities.  
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment). 
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[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities. 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application. 

[e] Current advancements in BMP technologies. 
[f] SUSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms. 
[g] Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive 
areas. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and reviewing monitoring data 

 
(iii) Municipal Other Activities:  Each Copermittee must implement an 

education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
(11) Annual Reporting 
 

Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Municipal component of 
the annual report must include the following information: 
 
(a) Updated source inventory; 
 
(b) Changes to the designated municipal BMPs; 
 
(c) Identification of implemented BMPs during the reporting period for projects 

tributary or adjacent to 303(d) impaired areas or ESAs; 
 
(d) Summary and assessment of BMPs implemented for management of 

pesticides, herbicides, and fertilizers; 
 
(e) Descriptions of procedures to assure that flood management projects 

assess the impacts on the water quality of receiving water bodies;  
 
(f) Summary and assessment of BMPs implemented at retrofitted flood 

control structures, including; 
(i) List of projects with BMP retrofits; 
(ii) List and description of structures retrofitted without BMPs; 
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(g) Description of the effectiveness of street sweeping and verification that 

schedules were implemented in accordance with Section D.3a.5; 
 
(h) Description and assessment of the municipal structural treatment control 

operations and maintenance activities, including: 
(i) Number of inspections and types of facilities; 
(ii) Summary of findings; 

 
(i) Description of the municipal areas/facilities operations and maintenance 

activities, including: 
(i) Number and types of facilities maintained; 
(ii) Amount of material removed and how that material was disposed; 
(iii) List of facilities planned for bi-annual inspections and the justification; 

 
(j) Description of the municipal areas/programs inspection activities, 

including: 
(i) Number of inspections conducted and number of facilities inspected; 
(ii) Number of facilities lacking adequate BMPs; 
(iii) The most common types of BMP violations; 
(iv) Number and types of enforcement actions; 
(v) Narrative description of inspection findings and follow-up activities; 

 
(k) Description of activities implemented to address sewage infiltration into 

the MS4; and 
 
(l) Verification of the municipal education and training program, including a 

narrative description of the effectiveness of those measures. 
 
 
 

b. COMMERCIAL / INDUSTRIAL 
 

Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
commercial / industrial discharges of pollutants from the MS4 to the MEP, and 
prevents commercial / industrial discharges from the MS4 from causing or 
contributing to a violation of water quality standards. 
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(1) Source Identification 
 

(a) Each Copermittee must maintain an updated watershed-based inventory 
of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 

 
(i) Commercial Sites/Sources: 

 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
[w] Building material retailers and storage; 
[x] Animal facilities;  
[y] Power washing services; and 
[z] Other sites and sources with a history of un-authorized discharges 

to the MS4. 
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(ii) Industrial Sites/Sources: 

 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 
 

(iv) All other commercial or industrial sites/sources that the Copermittee 
determines may contribute a significant pollutant load to the MS4. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must require the use of pollution 

prevention methods by industrial and commercial sites/sources. 
 

(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
 

(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
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(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of pollutants from mobile businesses to the MEP.  Each 
Copermittee must keep as part of their commercial source inventory a 
listing of mobile businesses known to operate within its jurisdiction.  The 
program must include: 
 
(i) Development and implementation of minimum standards and BMPs to 

be required for each of the various types of mobile businesses; 
(ii) Development and implementation of an enforcement strategy which 

specifically addresses the unique characteristics of mobile businesses; 
(iii) Notification of those mobile businesses known to operate within the 

Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
information, and education. 
 

(4) Inspection of Industrial and Commercial Sites/Sources 
 
Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
(ii) Review of facility monitoring data, if the site monitors its runoff;  
(iii) Check for coverage under the General Industrial Permit (Notice of 

Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to urban runoff; 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
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(vi) Visual observations for non-storm water discharges, potential illicit 
connections, and potential discharge of pollutants in storm water 
runoff; and 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 
 

(b) Frequencies:  At a minimum, 20% of the sites inventoried as required in 
section D.3.b.(1) above (excluding mobile sources and food facilities) must 
be inspected each year.  Mobile businesses must be inspected pursuant 
to the enforcement strategy developed pursuant to section D.3.b.(3).  
Other inspection frequencies must be based upon findings of the 
Copermittee’s existing program and the following factors: 
 
(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or 

commercial activities occur, and area of the site exposed to rainfall and 
runoff;  

(xiii) The facility’s compliance history; and 
(xiv) Any other relevant factors. 

 
 

(c) Food Facilities:  Each food facility must be inspected annually for 
compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Maintenance of greasy roof vents, if applicable; 
(v) Identification of outdoor sewer and MS4 connections; and 
(vi) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
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(d) Third-Party Inspections:  Each Copermittee may develop and implement a 
third party inspection program for verifying industrial and commercial 
site/source compliance with its ordinances, permits, and this Order.  To 
the extent that third party inspections are conducted to fulfill the 
requirements of this Order, the Copermittee will be responsible conducting 
and documenting quality assurance and quality control of the third-party 
inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
 
[a] Photo documentation of potential storm water violations identified 

during the third party inspection;  
[b] Reporting to the Copermittee of identified significant potential 

violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
 

(e) Based upon site inspection findings, each Copermittee must implement all 
follow-up actions and enforcement necessary to comply with this Order. 
 

(f) To the extent that the Regional Board has conducted an inspection of an 
industrial site during a particular year, the requirement for the responsible 
Copermittee to inspect this facility during the same year will be satisfied. 
 

(g) The Copermittees must track the number of inspections for the inventoried 
industrial and commercial sites/sources throughout the reporting period to 
verify that the sites/sources are inspected at the minimum frequencies 
listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 
Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
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(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of urban runoff on receiving waters, and potential BMP solutions for the 
target audience; and (2) to measurably change the behavior of target 
communities and thereby reduce pollutant releases to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts; and 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques; 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
to the site/source.   

 
(7) Annual Reporting 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Commercial / Industrial 
component of the annual report must include the following information: 
 
(a) Annual inventory of commercial / industrial sources; 

 
(b) Summary of the inspection program, including the following information: 

(i) Number of inspections conducted and number of facilities inspected; 
(ii) Number of facilities lacking adequate BMPs; 
(iii) The most common types of BMP violations; 
(iv) Number and types of enforcement actions; 
(v) Narrative description of inspection findings and follow-up activities. 

 
(c) Narrative description of the effectiveness of the commercial / industrial 

program and proposed actions to address shortcomings or needs; 
 

(d) Changes to designated minimum and enhanced BMPs; 
 

(e) A list of industrial sites, including each name, address, and SIC code, that 
may require coverage under the General Industrial Permit for which a NOI 
has not been filed. 
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c. RESIDENTIAL 

 
Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of pollutants from the MS4 to the MEP, and prevents 
residential discharges from the MS4 from causing or contributing to a violation of 
water quality standards. 

 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 

(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
(2) BMP Implementation  

 
(a) Pollution Prevention:  Each Copermittee must actively encourage the use 

of pollution prevention methods by residents.  
 

(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 
high threat to water quality residential areas and activities.  The 
designated minimum BMPs for high threat to water quality residential 
areas and activities must be area or activity specific.  

 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 
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(d) Implement BMPs:  Each Copermittee must implement, or require 
implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order for high threat to water 
quality residential areas and activities.   
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 
Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of pollutants from the MS4 and eliminate illicit 
residential discharges into the MS4.  The evaluation must consider findings 
from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  

 
(5) Common Interest Areas (CIA) / Homeowner Association (HOA) Areas 

 
Each Copermittee must implement measures specifically to ensure that urban 
runoff within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
 

(i) Current maintenance duties and procedures used by CIA / HOA 
maintenance associations within its jurisdiction; 

(ii) Whether streets and storm drains are publicly or privately owned within 
the CIA/HOA; 

(iii) Whether the CIA/HOA area has been identified as a high priority 
residential area; 

(iv) Proximity to 303(d)-listed waterbodies, the ocean, and environmentally 
sensitive areas; 

(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose 

a significant risk to inland or coastal receiving waters. 
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(b) Legal Authority and Enforcement:   Within two years of adoption of this 
Order, each Copermittee must review its Municipal Code to determine the 
most appropriate method to implement and enforce urban runoff 
management measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and (2) to measurably 
change the behavior of target communities and thereby reduce pollutant 
releases to MS4s and the environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges. At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, and low-impact development techniques. 
 
(7) Annual Reporting 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Residential component 
of the annual report must include the following information: 
 
(a) Updated summary of residential areas and activities identified as high 

threat to water quality; 
(b) Updated minimum BMPs required for residential areas and activities; 
(c) Quantification and summary of applicable urban runoff and storm water 

enforcement actions within residential areas and activities; 
(d) Annual evaluation of the effectiveness of efforts to reduce residential 

discharges of pollutants from the MS4 and eliminate illicit residential 
discharges into the MS4; 

(e) Description of efforts to manage urban runoff and storm water pollution in 
common interest areas; 

(f) Verification of education and training program, including a narrative 
description of the effectiveness of those measures; and 

(g) Planned actions to address shortcomings or needs. 
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4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   

 
(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 

eliminate illicit discharges and connections to the MS4. 
 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   

 
(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
b. MAINTAIN MS4 MAP 

 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of a GIS is highly 
recommended.  The accuracy of the MS4 map must be confirmed during dry 
weather field screening and analytical monitoring and must be updated at least 
annually.   

 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   
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d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 
 

Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
Urban Runoff Monitoring and Reporting Program No. R9-2007-0002.  

 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
discharges, illicit connections, or other sources of pollutants in non-storm water.   

 
(1) Develop response criteria for data:  Each Copermittee must develop, update, 

and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include consideration 
of 303(d)-listed waterbodies and environmentally sensitive areas. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 for 

which water quality data or conditions indicates a potential illegal discharge or 
connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
 
(b) Field screen data: Within two business days of receiving dry weather field 

screening results that exceed action levels, the Copermittees must either 
conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.   

 
(c) Analytical data:  Within two business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize the 
response to, each report. 
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f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  
 

Each Copermittee must take immediate action to eliminate all detected illicit 
discharges, illicit discharge sources, and illicit connections as soon as practicable 
after detection.  Elimination measures may include an escalating series of 
enforcement actions for those illicit discharges that are not a serious threat to 
public health or the environment. Illicit discharges that pose a serious threat to 
the public's health or the environment must be eliminated immediately. 

 
g. ENFORCE ORDINANCES 

 
Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it MS4.   

 
h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 

AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  
 

(1) Each Copermittee must prevent, respond to, contain and clean up all sewage 
and other spills that may discharge into its MS4 from any source (including 
private laterals and failing septic systems).  Spill response teams must 
prevent entry of spills into the MS4 and contamination of surface water, 
ground water and soil to the maximum extent practicable.  Each Copermittee 
must coordinate spill prevention, containment and response activities 
throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times.  

 
(2) Each Copermittee must develop and implement a mechanism whereby it is 

notified of all sewage spills from private laterals and failing septic systems into 
its MS4.  Each Copermittee must prevent, respond to, contain and clean up 
sewage from any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 

 
j. ANNUAL REPORTING 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Illicit Discharge Detection 
and Elimination component of the annual report must include the following 
information: 
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(1) Changes to the legal authority to implement Illicit Discharge Detection and 
Elimination activities; 

 
(2) Changes to the established investigation procedures; 

 
(3) Public reporting mechanisms, including phone numbers and web pages; 

 
(4) All data and assessments from the Dry Weather Field Screening and 

Analytical Monitoring activities; 
 

(5) Response criteria developed for water quality data and notifications; 
 

(6) Summaries of illicit discharges (including spills and water quality data events)  
and how each significant case was resolved; 

 
(7) A description of instances when field screening and analytical data that 

exceeded action levels, but for which no investigation was conducted; 
 

(8) A description of enforcement actions taken in response to investigations of 
illicit discharges and a description of the effectiveness of those enforcement 
measures; 

 
(9) A description of controls to limit infiltration of seepage from municipal sanitary 

sewers to municipal separate storm sewer systems; 
 

(10) A description of educational activities, public information activities, and 
other appropriate activities to facilitate the proper management and disposal 
of used oil and toxic materials. 

 
 
 
5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Urban Runoff 
Management Program. 
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E. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM 
 
1. Update the Watershed Urban Runoff Management Program 
 

Each Permittee must participate in implementing and updating a Watershed Urban 
Runoff Management Program (Watershed URMP), as described in this Section, with 
other Permittees in the Watershed Management Area(s) in Table 3 to coordinate 
management efforts for the highest priority watershed water quality problems.   Each 
Copermittee must implement all requirements of this section no later than 365 days 
after adoption of this Order, unless otherwise specified.  Prior to 365 days after 
adoption of this Order, each Copermittee must collaborate with the other 
Copermittees within its Watershed Management Area(s) (WMA) to at a minimum 
implement its Watershed URMP document, as the document was developed and 
amended to comply with the requirements of Order No. 2002-01.  At a minimum, 
each updated Watershed URMP must include the elements described below: 
 

Table 3.  Watershed Management Areas and Watershed Copermittees 
 

WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

Laguna Coastal 
Streams 

Aliso Viejo  
County of Orange 
Laguna Beach 
Orange County 
Flood Control 
District 
 

Laguna HA, 
excluding Aliso 
HSA and Dana 
Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Aliso Creek Aliso Viejo 
County of Orange 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Mission Viejo 
Orange County 
Flood Control 
District 
 

Aliso HSA Aliso Creek, Pacific Ocean 

Dana Point Coastal 
Streams 

Dana Point 
Laguna Beach 
Laguna Niguel 
Orange County 
Flood Control 
District 
 

Dana Point HSA Salt Creek, Pacific Ocean 
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WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

San Juan Creek County of Orange 
Dana Point 
Laguna Hills 
Laguna Niguel 
Mission Viejo 
Orange County 
Flood Control 
District 
San Juan 
Capistrano 
Rancho Santa 
Margarita 
 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, Canada 
Gobernadora, Bell Canyon, 
Verdugo Canyon, Pacific 
Ocean 

San Clemente 
Coastal Streams 

County of Orange 
Dana Point 
Orange County 
Flood Control 
District 
San Clemente 
 
 

San Clemente HA Prima Deshecha, Segunda 
Deshecha, Pacific Ocean 

San Mateo Creek County of Orange 
Orange County 
Flood Control 
District 
San Clemente 
 

San Mateo HA San Mateo Creek, 
Christianitos Creek, Pacific 
Ocean 

Note:  The designated Lead Watershed Permittee for each watershed is bolded. 
 
 

a. LEAD WATERSHED PERMITTEE IDENTIFICATION 
 

Watershed Copermittees may identify the Lead Watershed Permittee for their 
WMA.  In the event that a Lead Watershed Permittee is not selected and 
identified by the Watershed Copermittees, by default the Copermittee identified in 
Table 3 as the Lead Watershed Permittee for that WMA must be responsible for 
implementing the requirements of the Lead Watershed Permittee in that WMA.  
The Lead Watershed Copermittees must serve as liaisons between the 
Copermittees and Regional Board, where appropriate. 
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b. WATERSHED MAP 
 
Watershed Copermittees must develop and periodically update a map of the 
WMA to facilitate planning, assessment, and collaborative decision-making.  As 
determined appropriate, the map must include features such as receiving waters 
(including the Pacific Ocean); Clean Water Act section 303(d) impaired receiving 
waters; land uses, MS4s; major highways; jurisdictional boundaries; and 
inventoried commercial, industrial, and municipal sites. 
 
 

c. ANNUAL WATERSHED WATER QUALITY ASSESSMENT 
 

(1) Assess Conditions:  Watershed Copermittees must annually assess the water 
quality of receiving waters in their WMA.  This assessment must use 
applicable water quality data, reports, and analyses generated in accordance 
with the requirements of this Order and the Receiving Waters and Urban 
Runoff Monitoring and Reporting Program, as well as applicable information 
available from Copermittees and other public and private organizations.   
 

(2) Identify Problems and Select Priority Pollutant(s):  The assessment and 
analysis must annually identify the WMA’s water quality problems that are 
partially or fully attributable to MS4 discharges.  Identified water quality 
problems must include CWA section 303(d) listings, persistent violations of 
water quality standards, toxicity, hydromodification, impacts to beneficial 
uses, and other pertinent conditions.  From the list of water quality problems, 
the high priority water quality problems of the WMA must be identified.  High 
priority problems selected must include those water quality problems which 
most significantly exceed or affect water quality standards (water quality 
objectives and beneficial uses).  
 

(3) Identify Sources of Pollutants:  The annual assessments must include 
identification of the likely sources of the WMA’s high priority water quality 
problems. 
 

 
d. WATERSHED STRATEGY:  EVALUATION AND SELECTION OF MANAGEMENT OPTIONS 

 
Watershed Copermittees must develop a collective watershed strategy to abate 
the sources and reduce the discharges causing the high priority water quality 
problems of the WMA.  The strategy must guide Watershed Copermittee 
selection and implementation of Watershed URMP Activities, so that the 
Watershed Activities selected and implemented are appropriate for each 
Watershed Copermittee’s contribution to the WMA’s high priority water quality 
problems. 
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(1) Evaluation of Management Options:  Watershed Permittees within a WMA 
must evaluate management options in response to each annual watershed 
water quality assessment.   Permittees must identify actions necessary to 
reduce priority pollutant discharges from the MS4, including actions to resolve 
key uncertainties and to verify assumptions. 

 
(2) Selection of Management Options / Watershed Activities List:  Each 

Watershed Permittee within a WMA must select management practices to 
implement in response to the annual evaluation of management options.  
Each Permittee must establish an implementation schedule for the selected 
management options. 
 

(3) Role of Lead Permittee 
 

(a) The Lead Watershed Permittee must maintain results of the management 
option evaluations.  For structural and nonstructural management 
practices evaluated, the assessment must contain a description of the 
practice(s), conclusions from the evaluation, and whether and when the 
practice is planned for implementation by a Permittee or group of 
Permittees. 

 
(b) The Lead Watershed Permittee must maintain the updated schedule of 

actions to be taken by each Watershed Permittee.  Each activity on the 
Watershed Activities List must include the following information: 
 
(i) A description of the activity; 
(ii) A time schedule for implementation of the activity, including key 

milestones; 
(iii) An identification of the specific responsibilities of Watershed 

Copermittees in completing the activity; 
(iv) A description of how the activity will address the identified high priority 

water quality problem(s) of the watershed; 
(v) A description of how the activity is consistent with the collective 

watershed strategy; 
(vi) A description of the expected effectiveness and benefits of 

implementing the activity; and 
(vii) A description of how implementation effectiveness will be 

measured. 
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e. BMP IMPLEMENTATION AND ASSESSMENT 
 

The Watershed Copermittees must implement and assess Watershed Activities 
that address the high priority water quality problems in the WMA.  Watershed 
Activities include both “Water Quality Activities” and “Education Activities” that 
each specifically target the high priority water quality problems in the WMA.  
Water Quality Activities are structural or non-structural measures other than 
education.  Education Activities are outreach and training activities. 

 
(1) BMP Implementation:  Each Watershed Copermittee must implement 

Watershed Activities pursuant to established schedules in the Watershed 
URMP.   During each reporting period, no less than two Watershed Water 
Quality Activities and one Watershed Education Activity must be put into 
effect that can be reasonably expected to provide quantifiable benefits to 
discharge or receiving water quality within each WMA except San Mateo 
Creek.  Activities in San Mateo Creek must be conducted according to the 
developed watershed strategy. (Additional Aliso Creek provisions are in 
Section E.5 below.)   Watershed Activities may be implemented individually or 
collectively, and may be implemented at the watershed or jurisdictional level.   
A Watershed Water Quality Activity implemented on a jurisdictional basis 
must be organized and implemented to target a watershed’s must exceed the 
baseline jurisdictional requirements of the jurisdictional URMP requirements 
(section D) of this Order. 

 
(2) BMP Assessment:  Watershed Permittees must annually assess the success 

of each implemented BMP through monitoring, surveillance, and other 
effective means.  The assessments must include consideration of the 
individual practice, expectations of the activity, adjacent receiving waters, and 
the WMA. 

 
(3) BMP Summaries:  For structural and nonstructural management practices 

implemented, the Watershed Permittees must develop annual summaries that 
contain a description of the practice, capital and maintenance costs, 
expectations for effectiveness, date implemented, and any observed results. 

 
 

f. INFORMATION EXCHANGE 
 

(1) Copermittee Collaboration and Meetings:  Watershed Copermittees must 
collaborate to develop and implement the Watershed Urban Runoff 
Management Programs.  Watershed Copermittee collaboration must include 
frequent regularly scheduled meetings.   
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(2) Public Participation:  Watershed Copermittees must implement a watershed-
specific public participation mechanism within each watershed.  The 
mechanism must encourage participation from other organizations within the 
watershed (such as water/sewer districts, Caltrans, non-governmental 
organizations, etc.). 
 

(3) The Lead Watershed Permittee must make publicly available the 
management option evaluations, watershed activities list, and implemented 
BMP summaries.   

 
 

g. WATERSHED URMP REVIEW AND UPDATES 
 

Each Watershed URMP must be reviewed annually to identify needed 
modifications and improvements based on the BMP evaluations and 
assessments of water quality data, BMPs, and other pertinent information.  
Individual Watershed Copermittees must also review and modify their 
jurisdictional activities and JURMPs as necessary so that they are consistent with 
the Watershed URMP findings. 
 
 

h. WATERSHED-BASED LAND USE PLANNING 
 

The Watershed Copermittees must develop, implement, and modify, as 
necessary, a program for encouraging collaborative, watershed-based, land use 
planning in their jurisdictional planning departments. 

 
 
2. Reporting 
 
Each Copermittee must contribute to the development of an annual watershed URMP 
report to be submitted to the Regional Board annually by the Lead Watershed 
Permittee.  The annual watershed URMP report must contain the following information: 

 
a. Annual water quality assessment; 
b. Updated watershed strategy; 
c. Evaluation of BMPs considered to implement the watershed strategy; 
d. Updated watershed URMP activities list, including the status on all selected 

activities; 
e. BMP assessments of implemented watershed URMP activities; 
f. Summaries of implemented BMPs; 
g. Summary of progress toward abating sources and reducing pollutant discharges 

causing the identified high priority water quality problems in the WMA; and 
h. Summary of progress toward achieving short-term and long-term goals. 
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3. Aliso Creek Watershed URMP Provisions:   
 
The following provisions apply to the Aliso Creek watershed URMP.  Requirements in 
this subsection must supersede requirements prescribed by the Regional Board on 
October 18, 20057.  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    
 

b. Each Copermittee must provide annual reports by March 1 of each year 
beginning in 2008 for the preceding annual period of January through December.  
The annual reports must contain the following information: 

 
(1) Water quality data and assessment from the Revised Aliso Creek Program.   

Each municipality must implement the monitoring and reporting program 
described in the Revised Aliso Creek Program.  All information submitted in 
the report must conform to a SWAMP-Compatible Quality Assurance Project 
Plan8.  The report must contain an assessment of compliance with applicable 
water quality standards for each monitoring station.  The report must include 
data in tabular and graphical form, and electronic data must be submitted to 
the Regional Board upon request. 
 

(2) Program Assessment.  A description and assessment of each municipality’s 
program implemented within the high-priority storm drain locations (as 
identified Revised Aliso Creek Program) to reduce discharges of indicator 
fecal bacteria/pathogens.  Monitoring alone is not sufficient to assess 
progress of the municipal programs.  Municipalities must demonstrate each 
year that their programs are effective and resulting in a reduction of bacteria 
sources. 

 
(i) For structural and nonstructural management practices implemented, the 

assessment must contain a description of the practice, capital and 
maintenance costs, expectations for effectiveness, date implemented, and 
any observed results. 

 

                                            
7 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since Spring 2001 pursuant to an Investigative Order from the 
Regional Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive 
officer revised the Investigative Order and instituted the new monitoring and reporting requirements.  
8 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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(ii) For structural and nonstructural management practices evaluated, the 
assessment must contain a description of the practice(s), conclusions 
from the evaluation, and whether and when the practice is planned for 
implementation by the municipality or group of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status reports 

must be provided by each municipality that discuss the causes of impairment 
and subsequent management activities implemented within the reporting 
period in the high priority areas and the planned activities for the next 
reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the Regional 

Board must include the following certification statement signed by either the 
principal executive officer, ranking elected official, or duly authorized 
representative of that person: 
 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of my 
knowledge and belief, true, accurate, and complete.  I am aware that there 
are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

 
c. The annual reports must be submitted until the Regional Board determines they 

are no longer warranted.  If requested by a municipality, the monitoring program 
may be modified or reduced by the Regional Board.  The monitoring program 
and annual reporting may be modified in response to adopted TMDLs. 
 

d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 
reduce bacteria in the Aliso Creek watershed.  

 

0001315



Tentative Order No. R9-2007-0002 - 74 - February 9, 2007 

F. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

 
b. Each analysis must include a narrative description of circumstances resulting in a 

25% or greater annual change for any budget line items. 
 
c. Each analysis must include a qualitative or quantitative description of fiscal 

benefits realized from implementation of the storm water protection program. 
 
3. Business Plan:  Prior to expiration of this Order (five years after adoption), each 

Copermittee must submit to the Regional Board a Municipal Storm Water Funding 
Business Plan that identifies a long-term funding strategy for program evolution and 
funding decisions.  The Business Plan must identify planned funding methods and 
mechanisms for municipal storm water management.  It should identify the following 
items: 

 
a. Program components of the municipal storm water program; 
b. Linkages and dependencies among program components. 
c. Problems addressed by the storm water program; 
d. Storm water program priorities; 
e. Services provided by the storm water program; 
f. Public participation; 
g. Available funding methods and mechanisms and associated legal constraints; 
h. Partnerships with other public agencies; 
i. Partnerships with the private sector; 
j. Use of technology to improve efficiency; and 
k. Anticipated local, state, and federal regulations that affect storm water 

management or funding options. 
 
4. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JURMP report. 
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G. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
A. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS: 

 
Each Copermittee must annually assess the effectiveness of its Jurisdictional 
Urban Runoff Management Program (JURMP) implementation at meeting the 
following objectives: 

 
(1) Objective for 303(d) Waterbodies: Reduce pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of pollutants from its MS4 
into each 303(d)-listed waterbody for which that waterbody is impaired.  
Assessment measures must be developed for each of the six outcome 
levels described by CASQA9.  

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 
causing or contributing to conditions of impairment.  

 
(2) Objective for Environmentally-Sensitive Areas: Prevent MS4 discharges from 

causing or contributing to conditions of pollution, nuisance, or contamination. 
 

(a) Each Copermittee must establish annual measures or methods 
specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

 
(3) Objectives for major program component outcomes: Determined by Each 

Copermittee. 
 

                                            
9 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order. 
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(a) Each Copermittee must annually develop objectives for each program 
component in Section D and the overall JURMP.  The objectives must be 
established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

 
(b) Each Copermittee must develop and conduct an Integrated Assessment10 

of each program component in Section D and the overall JURMP using a 
combination of outcomes as appropriate to the objectives. 

 
(c) Assessment approaches for program implementation must include a mix 

of specific activities and general program components. 
 
 

b. ASSESSMENT REVIEW AND PROGRAM MODIFICATIONS 
 

(1) Based on the results of the effectiveness assessment, each Copermittee 
must annually review its jurisdictional activities or BMPs to identify 
modifications and improvements needed to maximize Jurisdictional Urban 
Runoff Management Program effectiveness, as necessary to achieve 
compliance with section A of this Order.   

 
(2) The Copermittees must develop and implement a plan and schedule to 

address the identified modifications and improvements.   
 

(3) Jurisdictional activities/BMPs that are ineffective or less effective than other 
comparable jurisdictional activities/BMPs must be replaced or improved upon 
by implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable 
to the water quality problems must be modified and improved to correct the 
water quality problems. 

 
 
2. Effectiveness Assessment Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  The Program 
Effectiveness reporting must include: 
 
(1) 303(d) waterbodies:  A description and results of the annual assessment 

measures or methods specifically for reducing discharges of pollutants from 
its MS4 into each 303(d)-listed waterbody; 

 

                                            
10 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
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(2) ESAs:  A description and results of the annual assessment measures or 
methods specifically for managing discharges of pollutants from its MS4 into 
each downstream ESA; 

 
(3) Other Program Components:  A description of the objectives and 

corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable. 

 
(4) A description of the steps taken to use dry-weather and wet-weather 

monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

 
(5) A description of the steps that will be taken to improve the Copermittee’s 

ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(6) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Urban Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   

 
 
 
H. REPORTING 
 
Information to be reported to the Regional Board is described in each Section of this 
Order.  This section describes the reporting process. 
 
1. Urban Runoff Management Plans 

 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section D of this 
Order is referred to as the Jurisdictional Urban Runoff Management Plan.  
Each Copermittee must revise and update its existing Jurisdictional Urban 
Runoff Management Plan so that it describes all activities the Copermittee will 
undertake to implement the requirements of this Order.  Each Copermittee 
must submit its updated and revised Jurisdictional Urban Runoff Management 
Plan to the Regional Board 365 days after adoption of this Order.  

 
(2) At a minimum, each Copermittee’s JURMP must be updated and revised to 

demonstrate compliance with each applicable section of this Order. 
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b. WATERSHED URBAN RUNOFF MANAGEMENT PLANS 
 

(1) Copermittees:  The written account of the program conducted by each 
watershed group of Copermittees is referred to as the Watershed Urban 
Runoff Management Plan.  The Copermittees within each watershed are be 
responsible for updating and revising each Watershed Urban Runoff 
Management Plan, as specified in Table 3 above.  Each Watershed Urban 
Runoff Management Plan must be updated and revised to describe all 
activities the watershed Copermittees will undertake to implement the 
Watershed Urban Runoff Management Plan requirements of section E of this 
Order. 

 
(2) Lead Watershed Permittee:  Each Lead Watershed Permittee is responsible 

for producing its respective Watershed Urban Runoff Management Plan, as 
well as for coordination and meetings amongst all member watershed 
Copermittees.  Each Lead Watershed Permittee is further responsible for the 
submittal of the Watershed Urban Runoff Management Plan to the Principal 
Permittee by the date specified by the Principal Permittee. 

 
(3) Principal Permittee:  The Principal Permittee must assemble and submit 

updated Watershed Urban Runoff Management Plans to the Regional Board 
on January 31, 2009 in the form of the WURMP annual report.   

 
 
2. Other Required Reports and Plans 

 
a. SUSMP UPDATES 

 
(1) Each Copermittee must submit its updated local SUSMP in accordance with 

the applicable requirements of section D.1 with the JURMP 365 days after 
adoption of this Order.   

 
(2) For SUSMP-related requirements of Section D.1 with subsequent 

implementation due dates, updated SUSMPs must be submitted with the 
JURMP annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Permittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
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At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ urban runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 

 
3. Annual Reports 

 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) ANNUAL 

REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JURMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Copermittee must submit to the Principal 
Permittee its individual JURMP Annual Report by the date specified by the 
Principal Permittee.  Each individual JURMP Annual Report must be a 
comprehensive description of all activities conducted by the Copermittees to 
meet all requirements of each component of section D of this Order. The 
reporting period for these annual reports must be the previous fiscal year.  
For example, the report submitted September 30, 2008 must cover the 
reporting period July 1, 2007 to June 30, 2008. 

 
(2) Principal Permittee: The Principal Permittee is responsible for collecting and 

assembling each Copermittee’s individual JURMP Annual Report. The 
Principal Permittee must submit Unified JURMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 2008.  The Unified JURMP Annual Report must contain the 13 
individual JURMP Annual Reports.   

 
(3) Each JURMP Annual Report must contain, at a minimum, the information 

required to be reported annually in: 
(a) Each reporting sub-section of Section D of this Order; 
(b) Section F (Fiscal Analysis) of this Order; and 
(c) Section G (Program Effectiveness) of this Order. 

 
(4) Each JURMP Annual Report must also include the following information 

regarding non-storm water discharges (see Section B.2. of this Order): 
(a) Identification of non-storm water discharge categories identified as a 

source of pollutants to waters of the U.S. 
(b) A description of whether non-storm water discharge categories identified 

under section (a)i above will be prohibited or required to implement 
appropriate control measures to reduce the discharge of pollutants to the 
MEP. 

(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified under section (a)i above. 
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(d) A description of a program to reduce pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
b. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM (WURMP) ANNUAL REPORTS 

 
(1) Lead Watershed Permittee:   Each Lead Watershed Permittee must generate 

watershed-specific WURMP Annual Reports for its respective watershed(s), 
as they are outlined in Table 3 of Order No. R9-2007-0001.  Copermittees 
within each watershed must collaborate with the Lead Watershed Permittee 
to generate the WURMP Annual Reports. 

 
(2) Each WURMP Annual Report must, at a minimum, contain the information 

required in sections E.2 and E.3 of this Order for the reporting period.  Each 
WURMP Annual Report must also serve as an update to the WURMP.    

 
(3) Principal Permittee:  The Unified WURMP Annual Report must contain the 

nine separate Watershed Urban Runoff Management Program Annual 
Reports.  Each Lead Watershed Copermittee must submit to the Principal 
Permittee a WURMP Annual Report by the date specified by the Principal 
Permittee.  The Principal Permittee must assemble and submit the Unified 
WURMP Annual Report to the Regional Board by January 31, 2009 and 
every January 31 thereafter.  The reporting period for these annual reports is 
the previous fiscal year.  For example, the report submitted January 31, 2009 
must cover the reporting period July 1, 2007 to June 30, 2008. 

 
 
4. Interim Reporting Requirements 

 
For the July 2006–June 2007 reporting period, Jurisdictional URMP and Watershed 
URMP Annual Reports must be submitted on January 31, 2008.  Each Jurisdictional 
URMP and Watershed URMP Annual Report submitted for this reporting period 
must, at a minimum, include comprehensive descriptions of all activities conducted 
to fully implement the Copermittees’ Jurisdictional URMP and Watershed URMP 
documents, as those documents were developed to comply with the requirements of 
Order No. 2002-01.  The Principal Permittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 
2002-01.   
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5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Permittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible. 
 

 
I. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Urban Runoff Management Programs and/or 
Watershed Urban Runoff Management Programs may be initiated by the Executive 
Officer of the Regional Board or by the Copermittees.  Requests by Copermittees 
must be made to the Executive Officer, and must be submitted during the annual 
review process.  Requests for modifications should be incorporated, as appropriate, 
into the Annual Reports or other deliverables required or allowed under this Order. 

 
1. Minor Modifications:  Minor modifications to Jurisdictional Urban Runoff 

Management Programs, and/or Watershed Urban Runoff Management Programs, 
may be accepted by the Executive Officer where the Executive Officer finds the 
proposed modification complies with all discharge prohibitions, receiving water 
limitations, and other requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor must require amendment of this Order in accordance with this Order’s 
rules, policies, and procedures. 

 
 
J. PRINCIPAL PERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Permittee and notify the Regional Board of the name of the Principal 
Permittee.  The Principal Permittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
before the Regional Board. 

 
2. Coordinate permit activities among the Copermittees and facilitate collaboration on 

the development and implementation of programs required under this Order. 
 
3. Integrate individual Copermittee documents and reports into single unified 

documents and reports for submittal to the Regional Board as required under this 
Order.  

0001323



Tentative Order No. R9-2007-0002 - 82 - February 9, 2007 

 
4. Produce and submit documents and reports as required by section H of this Order 

and Receiving Waters Monitoring and Reporting Program No. R9-2007-02. 
 
5. Submit to the Regional Board, within 180 days of adoption of this Order, a formal 

agreement between the Copermittees which provides a management structure for 
meeting the requirements of this Order (as described in section J).   

 
 
K. RECEIVING WATERS AND URBAN RUNOFF MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and Urban Runoff Monitoring and 
Reporting Program No. R9-2007-0002. 
 
 
L. STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND 

NOTIFICATIONS 
 
1. Each Copermittee must comply with Standard Provisions, Reporting Requirements, 

and Notifications contained in Attachment B of this Order.  This includes  
24 hour/5 day reporting requirements for any instance of non-compliance with this 
Order as described in section 5.e of Attachment B. 

 
2. All plans, reports and subsequent amendments submitted in compliance with this 

Order must be implemented immediately (or as otherwise specified).  All submittals 
by Copermittees must be adequate to implement the requirements of this Order. 

 
I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true, and 
correct copy of an Order adopted by the California Regional Water Quality Control 
Board, San Diego Region, on (DATE). 
 
 
 
      __________ TENTATIVE ________ 
          John H. Robertus 
          Executive Officer 
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ATTACHMENT A 
 

BASIN PLAN PROHIBITIONS 
 
California Water Code Section 13243 provides that a Regional Board, in a water quality 
control plan, may specify certain conditions or areas where the discharge of waste or 
certain types of waste is not permitted.  The following discharge prohibitions are 
applicable to any person, as defined by Section 13050(c) of the California Water Code, 
who is a citizen, domiciliary, or political agency or entity of California whose activities in 
California could affect the quality of waters of the state within the boundaries of the San 
Diego Region. 
 
1. The discharge of waste to waters of the state in a manner causing, or threatening 

to cause a condition of pollution, contamination or nuisance as defined in 
California Water Code Section 13050, is prohibited. 

 
2. The discharge of waste to land, except as authorized by waste discharge 

requirements or the terms described in California Water Code Section 13264 is 
prohibited. 

 
3. The discharge of pollutants or dredged or fill material to waters of the United 

States except as authorized by a NPDES permit or a dredged or fill material 
permit (subject to the exemption described in California Water Code Section 
13376) is prohibited. 

 
4. Discharges of recycled water to lakes or reservoirs used for municipal water 

supply or to inland surface water tributaries thereto are prohibited, unless this 
Regional Board issues a NPDES permit authorizing such a discharge; the 
proposed discharge has been approved by the State Department of Health 
Services and the operating agency of the impacted reservoir; and the discharger 
has an approved fail-safe long-term disposal alternative. 

 
5. The discharge of waste to inland surface waters, except in cases where the 

quality of the discharge complies with applicable receiving water quality 
objectives, is prohibited.  Allowances for dilution may be made at the discretion of 
the Regional Board.  Consideration would include streamflow data, the degree of 
treatment provided and safety measures to ensure reliability of facility 
performance.  As an example, discharge of secondary effluent would probably be 
permitted if streamflow provided 100:1 dilution capability. 

 
6. The discharge of waste in a manner causing flow, ponding, or surfacing on lands 

not owned or under the control of the discharger is prohibited, unless the 
discharge is authorized by the Regional Board. 

 
7. The dumping, deposition, or discharge of waste directly into waters of the state, 

or adjacent to such waters in any manner which may permit its being transported 
into the waters, is prohibited unless  authorized by the Regional Board. 
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8. Any discharge to a storm water conveyance system that is not composed entirely 
of "storm water" is prohibited unless authorized by the Regional Board.  [The 
federal regulations, 40 CFR 122.26(b)(13), define storm water as storm water 
runoff, snow melt runoff, and surface runoff and drainage.  40 CFR 122.26(b)(2) 
defines an illicit discharge as any discharge to a storm water conveyance system 
that is not composed entirely of storm water except discharges pursuant to a 
NPDES permit and discharges resulting from fire fighting activities. [§122.26 
amended at 56 FR 56553, November 5, 1991; 57 FR 11412, April 2, 1992]. 

 
9. The unauthorized discharge of treated or untreated sewage to waters of the state 

or to a storm water conveyance system is prohibited. 
 
10. The discharge of industrial wastes to conventional septic tank/subsurface 

disposal systems, except as authorized by the terms described in California 
Water Code Section 13264, is prohibited. 

 
11. The discharge of radioactive wastes amenable to alternative methods of disposal 

into the waters of the state is prohibited. 
 
12. The discharge of any radiological, chemical, or biological warfare agent into 

waters of the state is prohibited. 
 
13. The discharge of waste into a natural or excavated site below historic water 

levels is prohibited unless the discharge is authorized by the Regional Board. 
 
14. The discharge of sand, silt, clay, or other earthen materials from any activity, 

including land grading and construction, in quantities which cause deleterious 
bottom deposits, turbidity or discoloration in waters of the state or which 
unreasonably affect, or threaten to affect, beneficial uses of such waters is 
prohibited. 

 
15. The discharge of treated or untreated sewage from vessels to Mission Bay, 

Oceanside Harbor,  Dana Point Harbor, or other small boat harbors is prohibited. 
 
16. The discharge of untreated sewage from vessels to San Diego Bay is prohibited. 
 
17. The discharge of treated sewage from vessels to portions of San Diego Bay that 

are less than 30 feet deep at mean lower low water (MLLW) is prohibited. 
 
18. The discharge of treated sewage from vessels, which do not have a properly 

functioning US Coast Guard certified Type I or Type II marine sanitation device, 
to portions of San Diego Bay that are greater than 30 feet deep at mean lower 
low water (MLLW) is prohibited. 
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ATTACHMENT B 
 

STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND NOTIFICATIONS 
 
1. STANDARD PROVISIONS – PERMIT COMPLIANCE [40 CFR 122.41] 

 
(a) Duty to comply  [40 CFR 122.41(a)].   
 

(1) The Copermittee must comply with all of the conditions of this Order.  Any 
noncompliance constitutes a violation of the Clean Water Act (CWA) and the 
California Water Code (CWC) and is grounds for enforcement action, for permit 
termination, revocation and reissuance, or modification; or denial of a permit 
renewal application. 
 

(2) The Copermittee shall comply with effluent standards or prohibitions established 
under section 307(a) of the CWA toxic pollutants and with standards for sewage 
sludge use or disposal established under section 405(d) of the CWA within the 
time provided in the regulations that establish these standards or prohibitions or 
standards for sewage sludge use or disposal, even if the Order has not yet been 
modified to incorporate the requirement. 

 
(b) Need to halt or reduce activity not a defense  [40 CFR 122.41(c)].  It shall not be a 

defense for the Copermittee in an enforcement action that it would have been 
necessary to halt or reduce the permitted activity in order to maintain compliance 
with the conditions of this Order.  

  
(c) Duty to mitigate  [40 CFR 122.41(d)].  The Copermittee shall take all reasonable 

steps to minimize or prevent any discharge or prevent any discharge or sludge use 
or disposal in violation of this Order that has a reasonable likelihood of adversely 
affecting human health or the environment. 

 
(d) Proper operation and maintenance  [40 CFR 122.41(e)].  The Copermittee shall at all 

times properly operate and maintain all facilities and systems of treatment and 
control (and related appurtenances) which are installed or used by the Copermittee 
to achieve compliance with the conditions of this Order.  Proper operation and 
maintenance also includes adequate laboratory controls and appropriate quality 
assurance procedures.  This provision requires the operation of back-up or auxiliary 
facilities or similar systems that are installed by the Copermittee only when 
necessary to achieve compliance with the conditions of this Order. 

 
(e) Property rights  [40 CFR 122.41(g)].   
 

(1) This Order does not convey any property rights of any sort or any exclusive 
privilege.   

(2) The issuance of this Order does not authorize any injury to persons or property 
or invasion of other private rights, or any infringement of State or local law or 
regulations. 
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(f) Inspection and entry  [40 CFR 122.41(i)].  The Copermittee shall allow the Regional 
Water Quality Control Board, San Diego Region (Regional Board), State Water 
Resources Control Board (SWRCB), United States Environmental Protection Agency 
(USEPA), and/or their authorized representatives (including an authorized contractor 
acting as their representative), upon presentation of credentials and other documents 
as may be required by law, to: 
 
(1) Enter upon the Copermittee’s premises where a regulated facility or activity is 

located or conducted, or where records must be kept under the conditions of this 
Order; 

(2) Have access to and copy, at reasonable times, any records that must be kept 
under the conditions of this Order; 

(3) Inspect and photograph, at reasonable times, any facilities, equipment (including 
monitoring and control equipment), practices, or operations regulated or required 
under this Order; and 

(4) Sample or monitor, at reasonable times, for the purpose of assuring Order 
compliance or as otherwise authorized by the CWA or the CWC, any substances 
or parameters at any location. 

 
(g) Bypass [40 CFR 122.41(m)]     

 
(1) Definitions: 

 
i) "Bypass" means the intentional diversion of waste streams from any portion 

of a treatment facility. 
ii) "Severe property damage" means substantial physical damage to property, 

damage to the treatment facilities, which causes them to become inoperable, 
or substantial and permanent loss of natural resources that can reasonably 
be expected to occur in the absence of a bypass.  Severe property damage 
does not mean economic loss caused by delays in production. 

 
(2) Bypass not exceeding limitations - The Copermittee may allow any bypass to 

occur which does not cause exceedances of effluent limitations, but only if it also 
is for essential maintenance to assure efficient operation.  These bypasses are 
not subject to the provisions listed in Standard Provisions – Permit Compliance 
(g)(3), (g)(4) and (g)(5) below. 
 

(3) Prohibition of Bypass - Bypass is prohibited, and the Regional Board may take 
enforcement action against a Copermittee for bypass, unless: 
 
i) Bypass was unavoidable to prevent loss of life, personal injury, or severe 

property damage; 
ii) There were no feasible alternatives to the bypass, such as the use of 

auxiliary treatment facilities, retention of untreated wastes, or maintenance 
during normal periods of equipment downtime.  This condition is not satisfied 
if adequate back-up equipment should have been installed in the exercise of 
reasonable engineering judgment to prevent a bypass which occurred during 
normal periods of equipment downtime or preventive maintenance; and 

iii) The Copermittee submitted notice as required under Standard Provisions – 
Permit Compliance (g)(3) above.   

 

0001328



Tentative Order No. R9-2007-0002  February 9, 2007 B-3 

 
 
 

(4) Notice 
 
i) Anticipated bypass.  If the Copermittee knows in advance of the need for a 

bypass, it shall submit a notice, if possible at least ten days before the date of 
the bypass. 

ii) Unanticipated bypass.  The Copermittee shall submit notice of an 
unanticipated bypass as required in Standard Provisions 5(e) below (24-hour 
notice). 
 

(h) Upset  [40 CFR 122.41(n)] Upset means an exceptional incident in which there is 
unintentional and temporary noncompliance with technology based effluent 
limitations because of factors beyond the reasonable control of the Copermittee.  An 
upset does not include noncompliance to the extent caused by operational error, 
improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventive maintenance, or careless or improper operation.  
 
(1) Effect of an upset.  An upset constitutes an affirmative defense to an action 

brought for noncompliance with such technology based permit effluent limitations 
if the requirements of Standard Provisions – Permit Compliance (h)(2) below are 
met.  No determination made during administrative review of claims that 
noncompliance was caused by upset, and before an action for noncompliance, is 
final administrative action subject to judicial review. 
 

(2) Conditions necessary for a demonstration of upset.  A Copermittee who wishes 
to establish the affirmative defense of upset shall demonstrate, through properly 
signed, contemporaneous operating logs, or other relevant evidence that: 

 
i) An upset occurred and that the Copermittee can identify the cause(s) of the 

upset; 
ii) The permitted facility was at the time being properly operated; 
iii) The Copermittee submitted notice of the upset as required in Standard 

Provisions – Permit Compliance (5)(e)(ii)(B) below (24-hour notice); and 
iv) The Copermittee complied with any remedial measures required under 

Standard Provisions – Permit Compliance 1(c) above. 
 

(3) Burden of Proof.  In any enforcement proceeding, the Copermittee seeking to 
establish the occurrence of an upset has the burden of proof. 
 

 
2. STANDARD PROVISIONS – PERMIT ACTION 
 
(a) General  [40 CFR 122.41(f)] This Order may be modified, revoked and reissued, or 

terminated for cause.  The filing of a request by the Copermittee for modification, 
revocation and reissuance, or termination, or a notification of planned changes or 
anticipated noncompliance does not stay any Order condition. 
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(b) Duty to reapply [40 CFR 122.41(b)].  If the Copermittee wishes to continue an activity 
regulated by this Order after the expiration date of this Order, the Copermittee must 
apply for and obtain new permit. 

 
(c) Transfers.  This Order is not transferable to any person except after notice to the 

Regional Board.  The Regional Board may require modification or revocation and 
reissuance of the Order to change the name of the Copermittee and incorporate 
such other requirements as may be necessary under the CWA and the CWC.  

 
3. STANDARD PROVISIONS – MONITORING 
 
(a) Samples and measurements taken for the purpose of monitoring shall be 

representative of the monitored activity. [40 CFR Section 122.41 (j) (1)] 
  
(b) Monitoring results must be conducted according to test procedures under 40 CFR 

Part 136, or in the case of sludge use or disposal, approved under 40 CFR Part 136 
unless otherwise specified in 40 CFR Part 503 unless other test procedures have 
been specified in this Order [40 CFR Section 122.41(j)(4)][40 CFR Section 
122.44(i)(1)(iv)]. 

 
4. STANDARD PROVISIONS – RECORDS 
 
(a) Except for records of monitoring information required by this Order related to the 

Copermittee’s sewage sludge use and disposal activities, which shall be retained for 
a period of at least five years (or longer as required by 40 CFR Part 503), the 
Copermittee shall retain records of all monitoring information, including all calibration 
and maintenance records and all original strip chart recordings for continuous 
monitoring instrumentation, copies of all reports required by this Order, and records 
of all data used to complete the application for this Order, for a period of at least 
three (3) years from the date of the sample, measurement, report or application,  
This period may be extended by request of the Regional Water Board Executive 
Officer at any rime [40 CFR Section 122.41(j)(2)]. 

  
(b) Records of monitoring information [40 CFR 122.41(j) (3)] shall include: 
 

(1) The date, exact place, and time of sampling or measurements; 
(2) The individual(s) who performed the sampling or measurements; 
(3) The date(s) analyses were performed; 
(4) The individual(s) who performed the analyses; 
(5) The analytical techniques or methods used; and 
(6) The results of such analyses. 

 
(c) Claims of confidentiality [40 CFR Section 122.7(b)] of the following information will be 

denied: 
 

(1) The name and address of any permit applicant or Copermittee; and 
(2) Permit applications and attachments, permits and effluent data. 
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5. STANDARD PROVISIONS – REPORTING 
 
(a)  Duty to provide information [40 CFR 122.41(h)].  The Copermittee shall furnish to the 

Regional Board, SWRCB, or USEPA within a reasonable time, any information which 
the Regional Board, SWRCB, or USPEA may request to determine whether cause 
exists for modifying, revoking and reissuing, or terminating this Order or to determine 
compliance with this Order.  Upon request, the Copermittee shall also furnish to the 
Regional Board, SWRCB, or USEPA, copies of records required to be kept by this 
Order. 

 
��� Signatory and Certification Requirements [40 CFR 122.41(k)]      
 

(1) All applications, reports, or information submitted to the Regional Board, 
SWRCB, or USEPA shall be signed and certified in accordance with Standard 
Provisions – Reporting 5(b)ii), 5(b)iii), 5(b)iv), and 5(b) (see 40 CFR 122.22) 

 
(2) Applications [40 CFR 122.22(a)(3)] All permit applications shall be signed by 

either a principal executive officer or ranking elected official. 
 
(3) Reports [40 CFR 122.22(b)].  All reports required by this Order, and other 

information requested by the Regional Board, SWRCB, or USEPA shall be 
signed by a person described in Standard Provisions – Reporting 5(b)(2) above, 
or by a duly authorized representative of that person.  A person is a duly 
authorized representative only if: 
 
i) The authorization is made in writing by a person described in Standard 

Provisions-Reporting 5(b)(2) above; 

ii) The authorization specifies either an individual or a position having 
responsibility for the overall operation of the regulated facility or activity, such 
as the position of plant manager, operator of a well or a well field, 
superintendent, position of equivalent responsibility, or an individual or 
position having overall responsibility for environmental matters for the 
company. (A duly authorized representative may thus be either a named 
individual or any individual occupying a named position.); and, 

iii) The written authorization is submitted to the Regional Water Board and State 
Water Board. 
 

(4) Changes to authorization [40 CFR Section 122.22(c)] If an authorization under 
Standard Provisions – Reporting 5(b)(3)of this reporting requirement is no longer 
accurate because a different individual or position has responsibility for the 
overall operation of the facility, a new authorization satisfying the requirements of 
Standard Provisions – Reporting 5(b)(3) above must be submitted to the 
Regional Water Board and State Water Board prior to or together with any 
reports, information, or applications to be signed by an authorized representative. 
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(5) Certification [40 CFR Section 122.22(d)] Any person signing a document under 
Standard Provisions – Reporting 5(b)(2), or 5(b)(3) above shall make the 
following certification: 
 
”I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person or persons who 
manage the system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my knowledge and belief, 
true, accurate, and complete.  I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and imprisonment for 
knowing violations.” 

 
(c) Monitoring reports.  [40 CFR 122.41(l)(4)]  
 

(1) Monitoring results shall be reported at the intervals specified in the Receiving 
Waters and Urban Runoff Monitoring and Reporting Program No. R9-2007-0001. 

  
(2) Monitoring results must be reported on a Discharge Monitoring Report (DMR) 

form or forms provided or specified by the Regional Board or SWRCB for 
reporting results of mentoring of sludge use or disposal practices. 

 
(3) If the Copermittee monitors any pollutant more frequently than required by this 

Order using test procedures approved under 40 CFR Part 136 or, in the case of 
sludge use or disposal, approved under 40 CFR Part 136 unless otherwise 
specified in 40 CFR Part 503, or as specified in this Order, the results of this 
monitoring shall be included in the calculation and reporting of the data submitted 
in the DMR or sludge reporting form specified by the Regional Board. 

 
(4) Calculations for all limitations, which require averaging of measurements, shall 

utilize an arithmetic mean unless otherwise specified in this Order.  
  
(d) Compliance schedules.  [40 CFR Section 122.41(l)(5)]  Reports of compliance or 

noncompliance with, or any progress reports on, interim and final requirements 
contained in any compliance schedule of this Order shall be submitted no later than 
14 days following each schedule date. 

  
(e) Twenty-four hour reporting [40 CFR Section 122.41(l)(6)] 

 
(1) The Copermittee shall report any noncompliance that may endanger health or 

the environment.  Any information shall be provided orally within 24 hours from 
the time the Copermittee becomes aware of the circumstances.  A written 
submission shall also be provided within five (5) days of the time the Copermittee 
becomes aware of the circumstances.  The written submission shall contain a 
description of the noncompliance and its cause; the period of noncompliance, 
including exact dates and times, and if the noncompliance has not been 
corrected, the anticipated time it is expected to continue; and steps taken or 
planned to reduce, eliminate, and prevent reoccurrence of the noncompliance.  
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(2) The following shall be included as information, which must be reported within 24 
hours under this paragraph:  

i) Any unanticipated bypass that exceeds any effluent limitation in the Order 
(See 40 CFR 122.41(g)).  

ii) Any upset which exceeds any effluent limitation in this Order.  
 

(3) The Regional Board may waive the above-required written report under this 
provision on a case-by-case basis if the oral report has been received within 24 
hours. 
 

(f) Planned changes.  [40 CFR Section 122.41(l)(1)]  The Copermittee shall give notice 
to the Regional Board as soon as possible of any planned physical alterations or 
additions to the permitted facility.  Notice is required under this provision only when:  

 
(1) The alteration or addition to a permitted facility may meet one of the criteria for 

determining whether a facility is a new source in 40 CFR 122.29(b); or  
 
(2) The alteration or addition could significantly change the nature or increase the 

quantity of pollutants discharged.  This notification applies to pollutants, which 
are not subject to effluent limitations in this Order.  
 

(3) The alteration or addition results in a significant change in the Copermittee’s 
sludge use or disposal practices, and such alteration, addition, or change may 
justify the application of permit conditions that are different from or absent in the 
existing Order, including notification of additional use or disposal sites not 
reported during the permit application process or not reported pursuant to an 
approved land application plan.  
 

(g) Anticipated noncompliance.  [40 CFR Section 122.41(l)(7)] The Copermittee shall 
give advance notice to the Regional Board or SWRCB of any planned changes in the 
permitted facility or activity, which may result in noncompliance with Order 
requirements.  

 
(h) Other noncompliance  [40 CFR Section 122.41(l) 7)] The Copermittee shall report all 

instances of noncompliance not reported under Standard Provisions 5(c), 5(d), and 
5(e) above, at the time monitoring reports are submitted.  The reports shall contain 
the information listed in  Standard Provision – Reporting 5(e) above.  

 
(i) Other information [40 CFR Section 122.41(l)(8)] When the Copermittee becomes 

aware that it failed to submit any relevant facts in a permit application, or submitted 
incorrect information in a permit application or in any report to the Regional Board, 
SWRCB, or USEPA, the Copermittee shall promptly submit such facts or information.  

 
6. STANDARD PROVISIONS – ENFORCEMENT 
 
(a) The Regional Board is authorized to enforce the terms of this permit under several 

provisions of the CWC, including, but not limited to, Sections 13385, 13386, and 
13387. 
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7. ADDITIONAL STANDARD PROVISIONS 
 

(a) Municipal separate storm sewer systems [40 CFR 122.42(c)].  The operator of a 
large or medium municipal separate storm sewer system or a municipal separate 
storm sewer that has been designated by the Director under 40 CFR 122.26(a)(1)(v) 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: 

(1) The status of implementing the components of the storm water management 
program that are established as permit conditions; 

(2) Proposed changes to the storm water management programs that are 
established as permit conditions.  Such proposed changes shall be consistent 
with 40 CFR 122.26(d)(2)(iii); and 

(3) Revisions, if necessary, to the assessment of controls and the fiscal analysis 
reported in the permit application under 40 CFR 122.26(d)(2)(iv) and 40 CFR 
122.26(d)(2)(v); 

(4) A summary of data, including monitoring data, that is accumulated throughout the 
reporting year; 

(5) Annual expenditures and budget for year following each annual report; 

(6) A summary describing the number and nature of enforcement actions, 
inspections, and public education programs; and 

(7) Identification of water quality improvements or degradation. 
 
(b) Storm water discharges [40 CFR 122.42(d)].  The initial permits for discharges 

composed entirely of storm water issued pursuant to 40 CFR 122.26(e)(7) shall 
require compliance with the conditions of the permit as expeditiously as practicable, 
but in no event later than three years after the date of issuance of the permit. 
 

(c) Other Effluent Limitations and Standards [40 CFR 122.44(b)(1)].  If any toxic effluent 
standard or prohibition (including any schedule of compliance specified in such 
effluent standard or prohibition) is promulgated under Section 307(a) of the CWA for 
a toxic pollutant which is present in the discharge and that standard or prohibition is 
more stringent than any limitation on the pollutant in this Order, the Regional Board 
may institute proceedings under these regulations to modify or revoke and reissue 
the Order to conform to the toxic effluent standard or prohibition. 

 
(d) Discharge is a privilege [CWC section 13263(g)].  No discharge of waste into the 

waters of the State, whether or not such discharge is made pursuant to waste 
discharge requirements, shall create a vested right to continue such discharge.  All 
discharges of waste into waters of the State are privileges, not rights. 

 
(e) Review and revision of Order [CWC section 13263(e)].  Upon application by any 

affected person, or on its own motion, the Regional Board may review and revise this 
permit.  

 
(f) Termination or modification of Order [CWC section13381].  This permit may be 

terminated or modified for causes, including, but not limited to, all of the following: 
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(1) Violation of any condition contained in this Order; 
(2) Obtaining this Order by misrepresentation, or failure to disclose fully all relevant 

facts. 
(3) A change in any condition that requires either a temporary or permanent 

reduction or elimination of the permitted discharge. 
 
(g) Transfers.  When this Order is transferred to a new owner or operator, such 

requirements as may be necessary under the CWC may be incorporated into this 
Order. 

 
(h) Conditions not stayed.  The filing of a request by the Copermittee for modification, 

revocation and reissuance, or termination of this Order, or a notification of planned 
change in or anticipated noncompliance with this Order does not stay any condition 
of this Order. 

 
(i) Availability.  A copy of this Order shall be kept at a readily accessible location and 

shall be available to on-site personnel at all times. 
 
(j) Duty to minimize or correct adverse impacts.  The Copermittees shall take all 

reasonable steps to minimize or correct any adverse impact on the environment 
resulting from noncompliance with this Order, including such accelerated or 
additional monitoring as may be necessary to determine the nature and impact of the 
noncompliance. 
 

(k) Interim Effluent Limitations.  The Copermittee shall comply with any interim effluent 
limitations as established by addendum, enforcement action, or revised waste 
discharge requirements which have been, or may be, adopted by this Regional 
Board. 

 
(l) Responsibilities, liabilities, legal action, penalties [CWC sections 13385 and 13387]. 

The Porter-Cologne Water Quality Control Act provides for civil and criminal 
penalties comparable to, and in some cases greater than, those provided for under 
the CWA. 

Nothing in this Order shall be construed to protect the Copermittee from its liabilities 
under federal, state, or local laws. 
 
Except as provided for in 40CFR 122.41(m) and (n), nothing in this Order shall be 
construed to relieve the Copermittee from civil or criminal penalties for 
noncompliance. 
 
Nothing in this Order shall be construed to preclude the institution of any legal action 
or relieve the Copermittee from any responsibilities, liabilities, or penalties to which 
the Copermittee is or may be subject to under Section 311 of the CWA. 
 
Nothing in this Order shall be construed to preclude institution of any legal action or 
relieve the Copermittee from any responsibilities, liabilities, or penalties established 
pursuant to any applicable state law or regulation under authoring preserved by 
Section 510 of the CWA. 
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(m) Noncompliance.  Any noncompliance with this Order constitutes violation of the CWC 
and is grounds for denial of an application for modification of the Order (also see 40 
CFR 122.41(a). 

 
(n) Director.  For purposes of this Order, the term “Director” used in parts of 40 CFR 

incorporated into this Order by reference and/or applicable to this Order shall have 
the same meaning as the term “Regional Board” used elsewhere in this Order, 
except that in 40 CFR 122.41(h) and (I), “Director” shall mean “Regional Board, 
SWRCB, and USEPA.” 

 
(o) The Regional Board has, in prior years, issued a limited number of individual NPDES 

permits for non-storm water discharges to MS4s.  The Regional Board or SWRCB 
may in the future, upon prior notice to the Copermittee(s), issue an NPDES permit for 
any non-storm water discharge (or class of non-storm water discharges) to a MS4.  
Copermittees may prohibit any non-storm water discharge (or class of non-storm 
water discharges) to a MS4 that is authorized under such separate NPDES permits. 

 
(p) Effective date.  This Order shall become effective on the date of its adoption 

provided the USEPA has no objection.  If the USEPA objects to its issuance, this 
Order shall not become effective until such objection is withdrawn.  This Order 
supersedes Order No. 2001-01 upon the effective date of this Order. 

 
(q) Expiration.  This Order expires five years after adoption. 
 
(r) Continuation of expired order [23 CCR 2235.4].  After this Order expires, the terms 

and conditions of this Order are automatically continued pending issuance of a new 
permit if all requirements of the federal NPDES regulations on the continuation of 
expired permits (40 CFR 122.6) are complied with. 

 
(s) Applications.  Any application submitted by a Copermittee for reissuance or 

modification of this Order shall satisfy all applicable requirements specified in federal 
regulations as well as any additional requirements for submittal of a Report of Waste 
Discharge specified in the CWC and the California Code of Regulations. 

 
(t) Confidentiality.  Except as provided for in 40 CFR 122.7, no information or 

documents submitted in accordance with or in application for this Order will be 
considered confidential, and all such information and documents shall be available 
for review by the public at the Regional Board office. 

 
(u) Severability.  The provisions of this Order are severable, and if any provision of this 

Order, or the application of any provisions of this Order to any circumstance, is held 
invalid, the application of such provision to other circumstances and the remainder of 
this Order shall not be affected thereby. 
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(v) Report submittal.  The Copermittee shall submit reports and provide notifications as 
required by this Order to the following: 

 
NORTHERN WATERSHED PROTECTION UNIT 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 
9174 SKY PARK COURT, SUITE 100 
SAN DIEGO CA 92123-4340 
Telephone: (858) 467-2952   Fax: (858) 571-6972 
 
EUGENE BROMLEY 
US ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 
PERMITS ISSUANCE SECTION (W-5-1) 
75 HAWTHORNE STREET 
SAN FRANCISCO CA 94105 
 

Unless otherwise directed, the Copermittee shall submit one hard copy for the official 
record and one electronic copy of each report required under this Order to the Regional 
Board and one electronic copy to the EPA. 

0001337



Tentative Order No. R9-2007-0002  February 9, 2007 C-1 

ATTACHMENT C 
 

DEFINITIONS 
 

Advanced Treatment- Using mechanical or chemical means to flocculate and remove 
suspended sediment from runoff from construction sites prior to discharge.   
 
Anthropogenic Litter – Trash generated from human activities, not including sediment. 
 
Basin Plan – Water Quality Control Plan, San Diego Basin, Region 9, and amendments, 
developed by the Regional Board. 
 
Beneficial Uses - The uses of water necessary for the survival or well being of man, 
plants, and wildlife.  These uses of water serve to promote tangible and intangible 
economic, social, and environmental goals.  “Beneficial Uses” of the waters of the State 
that may be protected include, but are not limited to, domestic, municipal, agricultural 
and industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and 
preservation and enhancement of fish, wildlife, and other aquatic resources or 
preserves.  Existing beneficial uses are uses that were attained in the surface or ground 
water on or after November 28, 1975; and potential beneficial uses are uses that would 
probably develop in future years through the implementation of various control 
measures.  “Beneficial Uses” are equivalent to “Designated Uses” under federal law.  
[California Water Code Section 13050(f)]. 
 
Best Management Practices (BMPs) - Defined in 40 CFR 122.2 as schedules of 
activities, prohibitions of practices, maintenance procedures, and other management 
practices to prevent or reduce the pollution of waters of the United States.  BMPs also 
include treatment requirements, operating procedures and practices to control plant site 
runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material 
storage.   In the case of municipal storm water permits, BMPs are typically used in place 
of numeric effluent limits. 
 
Bioassessment - The use of biological community information to evaluate the biological 
integrity of a water body and its watershed.  With respect to aquatic ecosystems, 
bioassessment is the collection and analysis of samples of the benthic 
macroinvertebrate community together with physical/habitat quality measurements 
associated with the sampling site and the watershed to evaluate the biological condition 
(i.e. biological integrity) of a water body. 
 
Biocriteria - Under the CWA, numerical values or narrative expressions that define a 
desired biological condition for a water body that are legally enforceable.  The USEPA 
defines biocriteria as: “numerical values or narrative expressions that describe the 
reference biological integrity of aquatic communities inhabiting waters of a given 
designated aquatic life use…(that)…describe the characteristics of water body segments 
least impaired by human activities.”  
 
Biological Integrity - Defined in Karr J.R. and D.R. Dudley. 1981.  Ecological 
perspective on water quality goals.  Environmental Management 5:55-68 as:  “A 
balanced, integrated, adaptive community of organisms having a species composition, 
diversity, and functional organization comparable to that of natural habitat of the region.”   
Also referred to as ecosystem health.  
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Clean Water Act Section 402(p) [33 USC 1342(p)] - The federal statute requiring 
municipal and industrial dischargers to obtain NPDES permits for their discharges of 
storm water. 
 
Clean Water Act Section 303(d) Water Body - An impaired water body in which water 
quality does not meet applicable water quality standards and/or is not expected to meet 
water quality standards, even after the application of technology based pollution controls 
required by the CWA.  The discharge of urban runoff to these water bodies by the 
Copermittees is significant because these discharges can cause or contribute to 
violations of applicable water quality standards. 
 
Construction Site – Any project, including projects requiring coverage under the 
General Construction Permit, that involves soil disturbing activities including, but not 
limited to, clearing, grading, disturbances to ground such as stockpiling, and excavation. 
 
Contamination - As defined in the Porter-Cologne Water Quality Control Act, 
contamination is “an impairment of the quality of waters of the State by waste to a 
degree which creates a hazard to the public health through poisoning or through the 
spread of disease.  ‘Contamination’ includes any equivalent effect resulting from the 
disposal of waste whether or not waters of the State are affected.” 
 
Critical Channel Flow (Qc) – The channel flow that produces the critical shear stress 
that initiates bed movement or that erodes the toe of channel banks.  When measuring 
Qc, it should be based on the weakest boundary material – either bed or bank. 
 
CWA – Federal Clean Water Act 
 
CWC – California Water Code 
 
Development Projects - New development or redevelopment with land disturbing 
activities; structural development, including construction or installation of a building or 
structure, the creation of impervious surfaces, public agency projects, and land 
subdivision. 
 
Dry Season – May 1 through September 30 of each year. 
 
Effectiveness Assessment Outcome Level 1 - Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of 
specific activities prescribed by this Order or established pursuant to it. 
 
Effectiveness Assessment Outcome Level 2 - Changes in Attitudes, Knowledge, and 
Awareness – Level 2 outcomes are measured as increases in knowledge and 
awareness among target audiences such as residents, businesses, and municipal 
employees.   
 
Effectiveness Assessment Outcome Level 3 - Behavioral Change and BMP 
Implementation – Level 3 outcomes measure the effectiveness of activities in affecting 
behavioral change and BMP implementation. 
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Effectiveness Assessment Outcome Level 4 - Load Reductions – Level 4 outcomes 
measure load reductions which quantify changes in the amounts of pollutants associated 
with specific sources before and after a BMP or other control measure is employed. 
 
Effectiveness Assessment Outcome Level 5 - Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s. 
 
Effectiveness Assessment Outcome Level 6 - Changes in Receiving Water Quality – 
Level 6 outcomes measure changes to receiving water quality resulting from discharges 
into and from MS4s, and may be expressed through a variety of means such as 
compliance with water quality objectives or other regulatory benchmarks, protection of 
biological integrity, or beneficial use attainment. 
 
Effluent Limitations – Any restriction imposed on quantities, discharge rates, and 
concentrations of pollutants, which are discharged from point sources into waters of the 
State.  The limitations are designed to ensure that the discharge does not cause water 
quality objectives to be exceeded in the receiving water and does not adversely affect 
beneficial uses.  Effluent limits are typically numeric (e.g., 10 mg/l), but can also be 
narrative (e.g., no toxics in toxic amounts). 
 
Erosion – When land is diminished or worn away due to wind, water, or glacial ice. 
Often the eroded debris (silt or sediment) becomes a pollutant via storm water runoff.  
Erosion occurs naturally but can be intensified by land clearing activities such as 
farming, development, road building, and timber harvesting. 
 
Environmentally Sensitive Areas (ESAs) - Areas that include but are not limited to all 
Clean Water Act Section 303(d) impaired water bodies; areas designated as Areas of 
Special Biological Significance by the State Water Resources Control Board (Water 
Quality Control Plan for the San Diego Basin (1994) and amendments); water bodies 
designated with the RARE beneficial use by the State Water Resources Control Board 
(Water Quality Control Plan for the San Diego Basin (1994) and amendments); areas 
designated as preserves or their equivalent under the Natural Communities 
Conservation Program within the Cities and County of Orange; and any other equivalent 
environmentally sensitive areas which have been identified by the Copermittees. 
 
Feasibility Analysis – Detailed description of the selection process for the treatment 
control BMPs for a Priority Development Project, including justification of why one BMP 
is selected over another.  For a Priority Development Project where a treatment control 
BMP with a low removal efficiency ranking (as identified by the Model SUSMP) is 
proposed, the analysis shall include a detailed and adequate justification exhibiting the 
reasons implementation of a treatment control BMP with a higher removal efficiency is 
infeasible for the Priority Development Project or portion of the Priority Development 
Project.   
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Flow Duration – The long-term period of time that flows occur above a threshold that 
causes significant sediment transport and may cause excessive erosion damage to 
creeks and streams (not a single storm event duration).  The simplest way to visualize 
this is to consider a histogram of pre- and post-project flows using long-term records of 
hourly data. To maintain pre-project flow duration means that the total number of hours 
(counts) within each range of flows in a flow-duration histogram cannot increase 
between the pre- and post-project condition.  Flow duration within the range of 
geomorphologically significant flows is important for managing erosion. 
 
GIS – Geographic Information System 
 
Grading - The cutting and/or filling of the land surface to a desired slope or elevation.  
 
Hazardous Material – Any substance that poses a threat to human health or the 
environment due to its toxicity, corrosiveness, ignitability, explosive nature or chemical 
reactivity.  These also include materials named by the USEPA in 40 CFR 116 to be 
reported if a designated quantity of the material is spilled into the waters of the U.S. or 
emitted into the environment. 
 
Hazardous Waste - Hazardous waste is defined as “any waste which, under Section 
600 of Title 22 of this code, is required to be managed according to Chapter 30 of 
Division 4.5 of Title 22 of this code” [CCR Title 22, Division 4.5, Chapter 11, Article 1]. 
 
Household Hazardous Waste – Paints, cleaning products, and other wastes generated 
during home improvement or maintenance activities. 
 
Hydromodification – The change in the natural watershed hydrologic processes and 
runoff characteristics (i.e., interception, infiltration, overland flow, interflow and 
groundwater flow) caused by urbanization or other land use changes that result in 
increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank 
and shoreline erosion are also considered hydromodification, due to their disruption of 
natural watershed hydrologic processes. 
 
Illicit Connection – Any connection to the MS4 that conveys an illicit discharge. 
 
Illicit Discharge - Any discharge to the MS4 that is not composed entirely of storm 
water except discharges pursuant to a NPDES permit and discharges resulting from fire 
fighting activities [40 CFR 122.26(b)(2)]. 
 
Implementation Assessment – Assessment conducted to determine the effectiveness 
of Copermittee programs and activities in achieving measurable targeted outcomes, and 
in determining whether priority sources of water quality problems are being effectively 
addressed. 
 
Inactive Slopes – Slopes on which no grading or other soil disturbing activities are 
conducted for 10 or more days.   
 
Integrated Assessment – Assessment to be conducted to evaluate whether program 
implementation is properly targeted to and resulting in the protection and improvement of 
water quality. 
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Jurisdictional Urban Runoff Management Plan (JURMP) – A written description of the 
specific jurisdictional urban runoff management measures and programs that each 
Copermittee will implement to comply with this Order and ensure that pollutant discharges 
in urban runoff are reduced to the MEP and do not cause or contribute to a violation of 
water quality standards. 
 
Low Impact Development (LID) – A storm water management and land development 
strategy that emphasizes conservation and the use of on-site natural features integrated 
with engineered, small-scale hydrologic controls to more closely reflect pre-development 
hydrologic functions. 
 
Maximum Extent Practicable (MEP) – The technology-based standard established by 
Congress in CWA section 402(p)(3)(B)(iii) that operators of MS4s must meet.  
Technology-based standards establish the level of pollutant reductions that dischargers 
must achieve, typically by treatment or by a combination of source control and treatment 
control BMPs.   MEP generally emphasizes pollution prevention and source control 
BMPs primarily (as the first line of defense) in combination with treatment methods 
serving as a backup (additional line of defense).   MEP considers economics and is 
generally, but not necessarily, less stringent than BAT.  A definition for MEP is not 
provided either in the statute or in the regulations.  Instead the definition of MEP is 
dynamic and will be defined by the following process over time: municipalities propose 
their definition of MEP by way of their urban runoff management programs.  Their total 
collective and individual activities conducted pursuant to the urban runoff management 
programs becomes their proposal for MEP as it applies both to their overall effort, as 
well as to specific activities (e.g., MEP for street sweeping, or MEP for MS4 
maintenance).   In the absence of a proposal acceptable to the Regional Board, the 
Regional Board defines MEP.  
 
In a memo dated February 11, 1993, entitled "Definition of Maximum Extent Practicable," 
Elizabeth Jennings, Senior Staff Counsel, SWRCB addressed the achievement of the 
MEP standard as follows: 
 

“To achieve the MEP standard, municipalities must employ whatever Best 
Management Practices (BMPs) are technically feasible (i.e., are likely to be 
effective) and are not cost prohibitive.  The major emphasis is on technical 
feasibility.  Reducing pollutants to the MEP means choosing effective BMPs, and 
rejecting applicable BMPs only where other effective BMPs will serve the same 
purpose, or the BMPs would not be technically feasible, or the cost would be 
prohibitive.  In selecting BMPs to achieve the MEP standard, the following factors 
may be useful to consider: 

 
a. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
b. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
 c. Public Acceptance: Does the BMP have public support? 

d. Cost:  Will the cost of implementing the BMP have a reasonable 
relationship to the pollution control benefits to be achieved? 

e. Technical Feasibility: Is the BMP technically feasible considering soils, 
geography, water resources, etc? 
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The final determination regarding whether a municipality has reduced pollutants 
to the maximum extent practicable can only be made by the Regional or State 
Water Boards, and not by the municipal discharger.  If a municipality reviews a 
lengthy menu of BMPs and chooses to select only a few of the least expensive, it 
is likely that MEP has not been met.  On the other hand, if a municipal discharger 
employs all applicable BMPs except those where it can show that they are not 
technically feasible in the locality, or whose cost would exceed any benefit 
derived, it would have met the standard.  Where a choice may be made between 
two BMPs that should provide generally comparable effectiveness, the 
discharger may choose the least expensive alternative and exclude the more 
expensive BMP.  However, it would not be acceptable either to reject all BMPs 
that would address a pollutant source, or to pick a BMP base solely on cost, 
which would be clearly less effective.  In selecting BMPs the municipality must 
make a serious attempt to comply and practical solutions may not be lightly 
rejected.  In any case, the burden would be on the municipal discharger to show 
compliance with its permit.  After selecting a menu of BMPs, it is the 
responsibility of the discharger to ensure that all BMPs are implemented.” 

 
Municipal Separate Storm Sewer System (MS4) – A conveyance or system of 
conveyances (including roads with drainage systems, municipal streets, catch basins, 
curbs, gutters, ditches, man-made channels, or storm drains): (i) Owned or operated by 
a State, city town, borough, county, parish, district, association, or other public body 
(created by or pursuant to State law) having jurisdiction over disposal of sewage, 
industrial wastes, storm water, or other wastes, including special districts under State 
law such as a sewer district, flood control district or drainage district, or similar entity, or 
an Indian tribe or an authorized Indian tribal organization, or designated and approved 
management agency under section 208 of the CWA that discharges to waters of the 
United States; (ii) Designated or used for collecting or conveying storm water; (iii) Which 
is not a combined sewer; (iv) Which is not part of the Publicly Owned Treatment Works 
(POTW) as defined at 40 CFR 122.26.   
 
National Pollutant Discharge Elimination System (NPDES) - The national program 
for issuing, modifying, revoking and reissuing, terminating, monitoring and enforcing 
permits, and imposing and enforcing pretreatment requirements, under Sections 307, 
318, 402, and 405 of the CWA.   
 
NOI – Notice of Intent  
 
Non-Storm Water - All discharges to and from a MS4 that do not originate from 
precipitation events (i.e., all discharges from a MS4 other than storm water).  Non-storm 
water includes illicit discharges, non-prohibited discharges, and NPDES permitted 
discharges. 
 
Nuisance - As defined in the Porter-Cologne Water Quality Control Act a nuisance is 
“anything which meets all of the following requirements: 1) Is injurious to health, or is 
indecent, or offensive to the senses, or an obstruction to the free use of property, so as 
to interfere with the comfortable enjoyment of life or property.  2) Affects at the same 
time an entire community or neighborhood, or any considerable number of persons, 
although the extent of the annoyance or damage inflicted upon individuals may be 
unequal. 3) Occurs during, or as a result of, the treatment or disposal of wastes.” 
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Order – Order No. R9-2007-0002 (NPDES No. CAS0108740) 
 
Person - A person is defined as an individual, association, partnership, corporation, 
municipality, State or Federal agency, or an agent or employee thereof [40 CFR 122.2]. 
 
Point Source - Any discernible, confined, and discrete conveyance, including, but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operations, landfill leachate collection 
systems, vessel, or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.  
 
Pollutant - Any agent that may cause or contribute to the degradation of water quality 
such that a condition of pollution or contamination is created or aggravated. 
 
Pollution - As defined in the Porter-Cologne Water Quality Control Act: “the alteration of 
the quality of the waters of the State by waste, to a degree that unreasonably affects the 
either of the following: 1) The waters for beneficial uses; or 2) Facilities that serve these 
beneficial uses.”  Pollution may include contamination. 
 
Pollutants of Concern – Pollutants for which water bodies are listed as impaired under 
CWA section 303(d), pollutants associated with the land use type of a development, 
and/or pollutants commonly associated with urban runoff.  Pollutants commonly 
associated with urban runoff include total suspended solids; sediment; pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc, and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers); 
oxygen-demanding substances (decaying vegetation, animal waste, and anthropogenic 
litter). 
 
Pollution Prevention - Pollution prevention is defined as practices and processes that 
reduce or eliminate the generation of pollutants, in contrast to source control BMPs, 
treatment control BMPs, or disposal. 
 
Post-Construction BMPs - A subset of BMPs including structural and non-structural 
controls which detain, retain, filter, or educate to prevent the release of pollutants to 
surface waters during the final functional life of developments.  
 
Pre-Project or Pre-Development Runoff Conditions (Discharge Rates, Durations, 
Etc.) – Runoff conditions that exist onsite immediately before the planned development 
activities occur.  This definition is not intended to be interpreted as that period before any 
human-induces land activities occurred. This definition pertains to redevelopment as well 
as initial development. 
 
Principal Permittee – County of Orange 
 
Priority Development Projects - New development and redevelopment project 
categories listed in Section D.1.d(2) of Order No. R9-2007-0002. 
 
Receiving Waters – Waters of the United States. 
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Receiving Water Limitations (RWLs) - Waste discharge requirements issued by the 
Regional Board typically include both: (1) “Effluent Limitations” (or “Discharge 
Limitations”) that specify the technology-based or water-quality-based effluent 
limitations; and (2) “Receiving Water Limitations” that specify the water quality objectives 
in the Basin Plan as well as any other limitations necessary to attain those objectives.  In 
summary, the “Receiving Water Limitations” provision is the provision used to implement 
the requirement of CWA section 301(b)(1)(C) that NPDES permits must include any 
more stringent limitations necessary to meet water quality standards. 
 
Redevelopment - The creation, addition, and or replacement of impervious surface on 
an already developed site.  Examples include the expansion of a building footprint, road 
widening, the addition to or replacement of a structure, and creation or addition of 
impervious surfaces.  Replacement of impervious surfaces includes any activity that is 
not part of a routine maintenance activity where impervious material(s) are removed, 
exposing underlying soil during construction.  Redevelopment does not include trenching 
and resurfacing associated with utility work; resurfacing and reconfiguring surface 
parking lots and existing roadways; new sidewalk construction, pedestrian ramps, or 
bikelane on existing roads; and routine replacement of damaged pavement, such as 
pothole repair. 
 
Sediment - Soil, sand, and minerals washed from land into water.  Sediment resulting 
from anthropogenic sources (i.e. human induced land disturbance activities) is 
considered a pollutant.  This Order regulates only the discharges of sediment from 
anthropogenic sources and does not regulate naturally occurring sources of sediment.  
Sediment can destroy fish-nesting areas, clog animal habitats, and cloud waters so that 
sunlight does not reach aquatic plants.    
 
Shared Treatment Control BMP - BMPs used by multiple developments to infiltrate, 
filter, or treat the required volume or flow prior to discharge to a receiving water. This 
could include, for example, a treatment BMP at the end of an enclosed storm drain that 
collects runoff from several commercial developments.    
 
Source Control BMP – Land use or site planning practices, or structural or 
nonstructural measures that aim to prevent urban runoff pollution by reducing the 
potential for contamination at the source of pollution.  Source control BMPs minimize the 
contact between pollutants and urban runoff.   
 
Storm Water – Per 40 CFR 122.26(b)(13), means storm water runoff, snowmelt runoff 
and surface runoff and drainage. 
 
Standard Urban Storm Water Mitigation Plan (SUSMP) – A plan developed to 
mitigate the impacts of urban runoff from Priority Development Projects. 
 
Third Party Inspectors - Industrial and commercial facility inspectors who are not 
contracted or employed by a regulatory agency or group of regulatory agencies, such as 
the Regional Board or Copermittees.  The third party inspector is not a regular facility 
employee self-inspecting their own facility.  The third party inspector could be a contractor 
or consultant employed by a facility or group of businesses to conduct inspections. 
 

0001345



Tentative Order No. R9-2007-0002  February 9, 2007 C-9 

Total Maximum Daily Load (TMDL) - The maximum amount of a pollutant that can be 
discharged into a water body from all sources (point and non-point) and still maintain 
water quality standards.  Under CWA section 303(d), TMDLs must be developed for all 
water bodies that do not meet water quality standards after application of technology-
based controls. 
 
Toxicity - Adverse responses of organisms to chemicals or physical agents ranging 
from mortality to physiological responses such as impaired reproduction or growth 
anomalies). The water quality objectives for toxicity provided in the Water Quality Control 
Plan, San Diego Basin, Region 9, (Basin Plan), state in part…“All waters shall be free of 
toxic substances in concentrations that are toxic to, or that produce detrimental 
physiological responses in human, plant, animal, or aquatic life….The survival of aquatic 
life in surface waters subjected to a waste discharge or other controllable water quality 
factors, shall not be less than that for the same water body in areas unaffected by the 
waste discharge”.  
 
Treatment Control BMP – Any engineered system designed to remove pollutants by 
simple gravity settling of particulate pollutants, filtration, biological uptake, media 
absorption or any other physical, biological, or chemical process. 
 
Urban Runoff - All flows in a storm water conveyance system and consists of the 
following components: (1) storm water (wet weather flows) and (2) non-storm water illicit 
discharges (dry weather flows). 
 
Waste - As defined in CWC Section 13050(d), “waste includes sewage and any and all 
other waste substances, liquid, solid, gaseous, or radioactive, associated with human 
habitation, or of human or animal origin, or from any producing, manufacturing, or 
processing operation, including waste placed within containers of whatever nature prior 
to, and for purposes of, disposal.” 
 
Article 2 of CCR Title 23, Chapter 15 (Chapter 15) contains a waste classification system 
that applies to solid and semi-solid waste, which cannot be discharged directly or 
indirectly to water of the state and which therefore must be discharged to land for 
treatment, storage, or disposal in accordance with Chapter 15.  There are four 
classifications of waste (listed in order of highest to lowest threat to water quality): 
hazardous waste, designated waste, non-hazardous solid waste, and inert waste. 
 
Water Quality Assessment – Assessment conducted to evaluate the condition of non-
storm water and storm water discharges, and the water bodies which receive these 
discharges. 
 
Water Quality Objective - Numerical or narrative limits on constituents or 
characteristics of water designated to protect designated beneficial uses of the water.  
[California Water Code Section 13050 (h)]. California’s water quality objectives are 
established by the State and Regional Water Boards in the Water Quality Control Plans.  
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Numeric or narrative limits for pollutants or characteristics of water designed to protect 
the beneficial uses of the water.  In other words, a water quality objective is the 
maximum concentration of a pollutant that can exist in a receiving water and still 
generally ensure that the beneficial uses of the receiving water remain protected (i.e., 
not impaired).  Since water quality objectives are designed specifically to protect the 
beneficial uses, when the objectives are violated the beneficial uses are, by definition, no 
longer protected and become impaired.  This is a fundamental concept under the Porter 
Cologne Act.  Equally fundamental is Porter Cologne’s definition of pollution.  A condition 
of pollution exists when the water quality needed to support designated beneficial uses 
has become unreasonably affected or impaired; in other words, when the water quality 
objectives have been violated.  These underlying definitions (regarding beneficial use 
protection) are the reason why all waste discharge requirements implementing the 
federal NPDES regulations require compliance with water quality objectives.   (Water 
quality objectives are also called water quality criteria in the CWA.) 
 
Water Quality Standards - The beneficial uses (e.g., swimming, fishing, municipal 
drinking water supply, etc.,) of water and the water quality objectives necessary to 
protect those uses.   
 
Waters of the State - Any water, surface or underground, including saline waters within 
the boundaries of the State [CWC section 13050 (e)]. The definition of the Waters of the 
State is broader than that for the Waters of the United States in that all water in the State 
is considered to be a Waters of the State regardless of circumstances or condition.  
Under this definition, a MS4 is always considered to be a Waters of the State. 
 
Waters of the United States - As defined in the 40 CFR 122.2, the Waters of the U.S. 
are defined as: “(a) All waters, which are currently used, were used in the past, or may 
be susceptible to use in interstate or foreign commerce, including all waters which are 
subject to the ebb and flow of the tide; (b) All interstate waters, including interstate 
“wetlands;” (c) All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet 
meadows, playa lakes, or natural ponds the use, degradation or destruction of which 
would affect or could affect interstate or foreign commerce including any such waters: (1) 
Which are or could be used by interstate or foreign travelers for recreational or other 
purposes; (2) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or (3) Which are used or could be used for industrial purposes by 
industries in interstate commerce; (d) All impoundments of waters otherwise defined as 
waters of the United States under this definition: (e) Tributaries of waters identified in 
paragraphs (a) through (d) of this definition; (f) The territorial seas; and (g) “Wetlands” 
adjacent to waters (other than waters that are themselves wetlands) identified in 
paragraphs (a) through (f) of this definition.  Waters of the United States do not include 
prior converted cropland.  Notwithstanding the determination of an area’s status as prior 
converted cropland by any other federal agency, for the purposes of the Clean Water 
Act, the final authority regarding Clean Water Act jurisdiction remains with the EPA.” 
 
Watershed - That geographical area which drains to a specified point on a water course, 
usually a confluence of streams or rivers (also known as drainage area, catchment, or 
river basin). 
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Watershed Urban Runoff Management Plan (WURMP) – A written description of the 
specific watershed urban runoff management measures and programs that each 
watershed group of Copermittees will implement to comply with this Order and ensure that 
pollutant discharges in urban runoff are reduced to the MEP and do not cause or 
contribute to a violation of water quality standards. 
 
WDRs – Waste Discharge Requirements 
 
Wet Season – October 1 through April 30 of each year. 
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ATTACHMENT D 
 

SCHEDULED SUBMITTALS SUMMARY 
 

Submittal Permit Section Completion Date Frequency 
BMPs or prohibitions on dry-weather 
discharges listed in Section B.2 

B.2 365 days after adoption 
and in annual reports 

Annual 

Submit Certified Statement of Adequate Legal 
Authority 

C.2 365 days after adoption 
of the Order 

One time 

Flood Control Structure BMP Inventory and 
Evaluation 

D.3.a.(4) Fall 2008  One time 

Business Plan for Funding Municipal Storm 
Water Management 

F.3 Within five years after 
adoption of the Order 

One time 

Updated Jurisdictional Urban Runoff 
Management Plans 

H.1.a 365 days after adoption 
of the Order 

One time 

Updated Watershed Urban Runoff 
Management Plans 

H.1.b January 31, 2009 One time 

Updated SUSMPs H.2.a 365 days after adoption 
of the Order 

One time 

Report of Waste Discharge H.2.b At least 210 days prior to 
expiration of this Order  

One time 

Submit to Principal Permittee(s) individual 
JURMP Annual Reports   

H.3.a.(1) Prior to September 30, 
2008 and annually 
thereafter (Principal 
Permittee specifies date 
of submittal) 

Annual 

Principal Permittee submits JURMP Annual 
Reports to Regional Board     

H.3.a.(2) September 30, 2008 and 
annually thereafter 

Annual 

Lead Watershed Permittees submit WURMP 
Annual Reports to Principal Permittee  

H.3.b.(1) Prior to January 31, 2009 
(Principal Permittee 
specifies date of 
submittal) 

Annual 

Principal Permittee submits WURMP Annual 
Reports to Regional Board     

H.3.b.(3) January 31, 2009 and 
annually thereafter 

Annual 

Principal Permittee submits Notification of 
Principal Permittee 

J 180 days after adoption 
of the Order 

One Time 

Principal Permittee submits description of 
Receiving Waters Monitoring Program 

Monitoring and 
Reporting 

Program (M&R 
Program), 

III.A.1 

September 1, 2008 and 
annually thereafter 

Annual 

Receiving Waters and Urban Runoff 
Monitoring Annual Reports 

M&R Program, 
III.A.2 

April 1, 2008 and 
annually thereafter 

Annual 

Principal Permittee submits interim Receiving 
Waters Monitoring Program Annual Report 

M&R Program, 
III.B 

January 31, 2008 and 
January 31, 2009 

Twice 
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Attachment E 
  

RECEIVING WATERS AND URBAN RUNOFF MONITORING AND 
REPORTING PROGRAM NO. R9-2007-0002 

 
 
I. PURPOSE 
 

A. This Receiving Waters and Urban Runoff Monitoring and Reporting 
Program is intended to meet the following goals:  
 
1. Assess compliance with Order No. R9-2007-0002;  
2. Measure and improve the effectiveness of the Copermittees’ urban 

runoff management programs;  
3. Assess the chemical, physical, and biological impacts to receiving 

waters resulting from urban runoff discharges;  
4. Characterize urban runoff discharges;  
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management 

actions; 
7. Detect and eliminate illicit discharges and illicit connections to the 

MS4; and  
8. Assess the overall health of receiving waters.   

 
B. In addition, this Receiving Waters and Urban Runoff Monitoring and 

Reporting Program is designed to answer the following core management 
questions1: 

 
1. Are conditions in receiving waters protective, or likely to be protective, 

of beneficial uses? 
2. What is the extent and magnitude of the current or potential receiving 

water problems? 
3. What is the relative urban runoff contribution to the receiving water 

problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 

                                            
1 Core management questions from “Model Monitoring Program for Municipal Separate Storm 
Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Technical Report No. 419.  August 2004. 
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II. MONITORING PROGRAM  

 
A. Receiving Waters Monitoring Program 

 
Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Receiving 
Waters Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the watershed management areas.  The 
monitoring program must be designed to meet the goals and answer the 
questions listed in section I above.  The monitoring program must include 
the following components: 

 
1. MASS LOADING STATION (MLS) MONITORING 

 
a. Locations:  The following existing mass loading stations must 

continue to be monitored:  Laguna Canyon, Aliso Creek, San Juan 
Creek, Trabuco Creek, Prima Deshecha Channel, and Segunda 
Deshecha Channel.  The mass loading stations must be monitored 
at the frequency identified in Table 1. 

 
b. Frequency:  Each mass loading station to be monitored in a given 

year must be monitored twice during wet weather events and twice 
during dry weather flow conditions.  The exception is the 2008-2009 
monitoring year, which must include monitoring of all mass loading 
stations for only one wet weather flow event only if the 
Copermittees participate in Bight ’08. 

 
c. Timing:  Each mass loading station must be monitored for the first 

wet weather event of the season which meets the USEPA’s criteria 
as described in 40 CFR 122.21(g)(7).  Monitoring of the second wet 
weather event must be conducted after February 1.  Dry weather 
mass loading monitoring events must be sampled at least three 
months apart between May and October.  If flows are not evident in 
September or October for the second event, then sampling must be 
conducted during non-rain events in the wet weather season.   
 

0001351



Tentative Receiving Waters and Urban - 3 - February 9, 2007 
Runoff Monitoring and Reporting Program  
No. R9-2007-0002 
 

d. Protocols:  Mass loading sampling and analysis protocols must be 
consistent with 40 CFR 122.21(g)(7)(ii) and with the USEPA Storm 
Water Sampling Guidance Document (EPA 833-B-92-001).  If 
practicable, the protocols for mass loading sampling and analysis 
should be SWAMP comparable.  If the mass loading sampling and 
analysis are determined to be impracticable with the SWAMP 
standards, the Copermittees should provide explanation and 
discussion to this effect in the Receiving Waters and Urban Runoff 
Monitoring Annual Report.  Wet weather samples must be flow-
weighted composites, collected for the duration of the entire runoff 
event, where practical.  Where such monitoring is not practical, 
such as for large watersheds with significant groundwater recharge 
flows, composites must be collected at a minimum during the first 3 
hours of flow.  Dry weather event sampling must be flow-weighted 
composites, collected for a duration adequate to represent changes 
in pollutant concentrations and runoff flows which may occur over a 
typical 24 hour period.  A minimum of 3 sample aliquots, separated 
by a minimum of 15 minutes, must be taken for each hour of 
monitoring, unless the Regional Board Executive Officer approves 
an alternate protocol.   

 
(1) Automatic samplers must be used to collect samples from mass 

loading stations.   
 
(2) Grab samples must be analyzed for temperature, pH, specific 

conductance, biochemical oxygen demand, oil and grease, total 
coliform, fecal coliform, and enterococcus.  
 

e. Copermittees must measure or estimate flow rates and volumes for 
each mass loading station sampling event in order to determine 
mass loadings of pollutants.  Data from nearby USGS gauging 
stations may be utilized, or flow rates may be estimated in 
accordance with the USEPA Storm Water Sampling Guidance 
Document (EPA-833-B-92-001), Section 3.2.1.    
 

f. In the event that the required number of events is not sampled 
during one monitoring year at any given station, the Copermittees 
must submit, with the subsequent Receiving Waters Monitoring 
Annual Report, a written explanation for a lack of sampling data, 
including streamflow data from the nearest USGS gauging station. 
 

g. The following constituents must be analyzed for each monitoring 
event at each station: 
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Table 1.  Analytical Testing for Mass Loading, Bioassessment, and Ambient 
Coastal Receiving Waters Stations 
 

Conventionals, Nutrients, 
Hydrocarbons 

Pesticides Metals (Total 
and Dissolved) 

Bacteriological 

• Total Dissolved Solids 
• Total Suspended Solids 
• Turbidity 
• Total Hardness 
• pH 
• Specific Conductance 
• Temperature 
• Dissolved Oxygen 
• Total Phosphorus 
• Dissolved Phosphorus 
• Nitrite 
• Nitrate 
• Total Kjeldahl Nitrogen 
• Ammonia 
• Biological Oxygen Demand, 

5-day 
• Chemical Oxygen Demand 
• Total Organic Carbon 
• Dissolved Organic Carbon 
• Methylene Blue Active 

Substances 
• Oil and Grease 

Diazinon 
Chlorpyrifos 
Malathion 
Carbamates* 
Pyrethroids* 

Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Nickel 
Selenium 
Zinc 

Total Coliform 
Fecal Coliform 
Enterococcus 
 

* Carbamate and Pyrethroid pesticides must initially be monitored in Prima Deshecha 
and Segunda Deshecha watersheds. If carbamate and/or pyrethroid pesticides are 
found to correlate with observed acute or chronic toxicity, then that pesticide must be 
added to all stations displaying toxicity. 
 

h. Watershed-Specific 303(d) parameters:  In addition to the 
constituents listed in Table 1 above, monitoring stations in the 
following watersheds must also analyze the following constituents 
as described for each monitoring event: 
(1) DDE must be monitored at the San Juan Creek station. 
 

i. The following toxicity testing must be conducted for each 
monitoring event at each station as follows:  
(1) 7-day chronic test with the cladoceran Ceriodaphnia dubia 

(USEPA protocol EPA-821-R-02-013). 
(2) Chronic test with the freshwater algae Selenastrum 

capricornutum (USEPA protocol EPA-821-R-02-013). 
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(3) Acute survival test with amphipod Hyalella azteca (USEPA 
protocol EPA-821-R-02-012). 
 

j. The presence of acute toxicity must be determined in accordance 
with USEPA protocol (EPA-821-R-02-012).  The presence of 
chronic toxicity must be determined in accordance with USEPA 
protocol (EPA-821-R-02-013). 

 
2. URBAN STREAM BIOASSESSMENT (BA) MONITORING 

 
Copermittees must conduct Urban Stream Bioassessment Monitoring 
using a triad of indicators to assess the condition of biological 
communities in freshwater, urban receiving waters.   
 
a. Locations:  At a minimum, the program shall consist of station 

identification, sampling, monitoring, and analysis of data for 12 
bioassessment stations in order to determine the biological and 
physical integrity of urban streams within the County of Orange.  At 
least one urban bioassessment station shall be located within each 
watershed management area.  In addition to the urban stream 
bioassessment stations, three reference bioassessment stations 
shall be identified, sampled, monitored, and analyzed.  Locations of 
reference stations must be identified according to protocols outlined 
in “A Quantitative Tool for Assessing the Integrity of Southern 
Coastal California Streams,” by Ode, et al. 2005.2  
 

b. Frequency:  Bioassessment stations must be monitored in May or 
June (to represent the influence of wet weather on the 
communities) and September or October (to represent the influence 
of dry weather flows on the communities).  The timing of monitoring 
of bioassessment stations must coincide with dry weather 
monitoring of mass loading stations and Inland Aquatic Habitat 
stations. 

 
(1) Alternative Frequency Plan / Special Studies:  Upon approval of 

the Regional Board Executive Officer, the Copermittees may 
omit one of the annual bioassessment events and direct the 
saved resources toward specified special studies of the effects 
of physical habitat modification on the WARM, WILD, and/or 
COLD beneficial uses of inland receiving waters.  Each special 
study must be able to produce a final report before June 30, 
2009. 
 

                                            
2 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California Streams.”  
Environmental Management.  Vol. 35, No. 1, pp. 1-13. 
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c. Parameters / Methods:  The triad of indicators for urban stream 
bioassessment monitoring must include bioassessment, aquatic 
chemistry, and aqueous toxicity.  

 
(1) Aquatic chemistry and aqueous toxicity must be conducted 

using the same parameters and methods as the mass loading 
station monitoring, with the addition of pyrethroid pesticides. 

 
(2) Bioassessment analysis procedures must include calculation of 

the Index of Biotic Integrity (IBI) for benthic macroinvertebrates 
for all bioassessment stations, as outlined in “A Quantitative 
Tool for Assessing the Integrity of Southern Coastal California 
Streams,” by Ode, et al. 2005.  
 

(3) Monitoring of bioassessment stations must utilize the targeted 
riffle composite approach, as specified in the Surface Water 
Ambient Monitoring Program (SWAMP) Quality Assurance 
Management Plan (QAMP), as amended. 
 

(4) Beginning no later than Spring 2010, Monitoring of 
bioassessment stations must incorporate assessment of 
periphyton in addition to macroinvertebrates, using the USEPA’s 
1999 Rapid Bioassessment Protocols for Use in Wadeable 
Streams and Rivers.3   
 

d. A professional environmental laboratory must perform all sampling, 
laboratory, quality assurance, and analytical procedures.   

 

                                            
3 USEPA, 1999.  Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers.  EPA-841-B-99-
002. 
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3. FOLLOW-UP ANALYSIS AND ACTIONS 
 
When results from the chemistry, toxicity, and bioassessment 
monitoring described above indicate urban runoff-induced degradation 
at a mass loading station, bioassessment, or Inland Aquatic Habitat 
station (section II.A.6 below), Copermittees within the watershed must 
evaluate the extent and causes of urban runoff pollution in receiving 
waters and prioritize and implement management actions to eliminate 
or reduce sources.  Toxicity Identification Evaluations (TIEs) must be 
conducted to determine the cause of toxicity as outlined in Table 2 
below.  Other follow-up activities, which must be conducted by the 
Copermittees, are also identified in Table 2.  Once the cause of toxicity 
has been identified by a TIE, the Copermittees must perform source 
identification projects as needed and implement the measures 
necessary to reduce the pollutant discharges and abate the sources 
causing the toxicity. 
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Table 2.  Triad Approach to Determining Follow-Up Actions4 
 

 

 
 
 

4. AMBIENT COASTAL RECEIVING WATERS MONITORING (ACRW) 
 
Copermittees must continue to conduct the Ambient Coastal Receiving 
Waters Monitoring (ACRW) program to assess the impact of urban 
runoff to ecologically-sensitive coastal areas by analyzing water 
chemistry and aqueous toxicity in both dry and wet weather and the 
magnitude of storm water discharge plumes to these areas.  
Permittees must prioritize locations for further study and conduct 
special investigations.   
 

                                            
4 Orange County Storm Water Program, 2006. Report of Waste Discharge (San Diego Region), 
Section 11. 
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a. Locations:  Permittees must assess the existing Ambient Coastal 
Receiving Waters Monitoring (ACRW) stations to determine 
whether all ecologically-sensitive areas are represented.   Stations 
must be established within all Areas of Special Biological 
Significance (ASBS) and Marine Life Refuges that receive 
significant MS4 discharges.   

 
(1) Dana Point Harbor must continue to be monitored.  ACRW 

monitoring in Dana Point Harbor may be suspended as long as 
the Harbor is being monitored pursuant to the Regional Harbor 
Monitoring Program5 and follow-up investigations are conducted 
when appropriate based on guidance from the Storm Water 
Monitoring Coalition. 

 
b. Parameters:  Aquatic chemistry and aqueous toxicity must be 

conducted using the same parameters and methods as the mass 
loading station monitoring. 

 
c. ACRW monitoring must be concurrent with the mass loading station 

monitoring whenever feasible. 
 
d. Special investigations Ambient Coastal Receiving Waters:  Special 

investigations must be designed and conducted to most effectively 
answer each of questions 1-5 of section I.B above, with an 
emphasis on answering question 4.   

 
 

5. COASTAL STORM DRAIN MONITORING  
 
The Copermittees must collaborate to develop and implement a 
coastal storm drain monitoring program to identify sections of the 
coastline that most consistently exceed water quality objectives for 
recreational uses as a result of MS4 discharges and then develop 
source identification and elimination activities.  The monitoring program 
must include: 
 
a. An updated identification of all MS4 discharge points to coastal 

waters within one year of issuance of this Order. 
 

                                            
5 On July 24, 2003, the Regional Board required the County of Orange to participate in an 
Investigative Order to comprehensively assess the receiving water conditions of Dana Point 
Harbor.  The Regional Harbor Monitoring Program is described in the Regional Technical Report: 
Harbor Monitoring Program for San Diego Region San Diego Bay, Mission Bay, Oceanside 
Harbor, and Dana Point Harbor, MEC Analytical Systems and Brock Bernstein, February 2004. 
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b. Diverted drains:  Sampling of urban runoff discharges from a subset 
of coastal storm drains whose flows are diverted to the sanitary 
sewer during dry weather.  Two to three storm events must be 
sampled at each monitoring location.   

 
c. Priority coastal storm drains:  The Copermittees must continue 

existing coastal storm drain monitoring and must conduct followup 
investigations at sites in Table 3.   

 
 

 

 
(1) Baseline monitoring stations: Copermittees must continue to 

conduct weekly sampling of flowing coastal storm drains for total 
coliform, fecal coliform, and enterococcus6.   Where flowing 
coastal storm drains are discharging to coastal waters, paired 
samples from the storm drain discharge and coastal water (25 
yards down current of the discharge) must be collected.  If 
flowing coastal storm drains are not discharging to coastal 
waters, only the storm drain discharge needs to be sampled.  If 
the direction of the current or effluent plume cannot readily be 
distinguished, then samples must be collected from the surfzone 
25 yards upcoast and downcoast of the MS4 outfall.  Additional 
sites must be added if determined by a Permittee or the 
Regional Board to likely be contributing to persistent 
exceedances of water quality objectives along the coast.   

 

                                            
6 Coastal storm drains where sampler safety, habitat impacts from sampling, or inaccessibility are issues 
need not be sampled.  Such coastal storm drains shall be added to the Copermittee’s dry weather field 
screening and analytical monitoring program where feasible. 

Table 3:  Minimum Coastal Storm Drain Monitoring Stations 
 

Continue Baseline 
Monitoring 

Conduct Special 
Investigations 

1. LINDAL (Linda Lane) 1. ACM1 (Aliso Creek 
Mouth)   

2. MAINBC (Main Beach) 2. PEARL (Pearl Street) 
3. MARIPO (Mariposa) 3. POCHE (Poche Beach) 
4. BLULGN (Blue Lagoon) 4. SCM1 (Salt Creek Mouth) 
5. CSBMP1 (Capistrano 

Beach) 
5. SJC1 (San Juan Creek) 

6. Others as determined by 
Permittees 

6. DSB-5 (North Creek, 
Doheny Beach) 
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(2) Special investigation stations: Copermittees must design and 
conduct special investigations at the identified stations to most 
effectively answer each of questions 1-5 of section I.B above, 
with an emphasis on answering question 4.  At least two such 
investigations must be in progress during each reporting period. 
Each special investigation must be designed with specific 
benchmarks, expectations, and timelines for results.  All special 
investigations must be concluded by June 30, 2011. 

 
(3) Investigations of sources of bacterial contamination must occur 

immediately if evidence of abnormally high flows, sewage 
releases, restaurant discharges, and/or similar evidence is 
observed during sampling.  
 

(4) Exceedances of public health standards for bacterial indicators 
must be reported to the County Department of Environmental 
Health as soon as possible. 

 
6. High Priority Inland Aquatic Habitats: 

 
a. The Copermittees must collaborate to develop and implement a 

Inland Aquatic Habitat monitoring program for areas supporting 
high priority aquatic and riparian species, including threatened and 
endangered species.  The design of the program must be 
consistent with the questions in Section I.B of this Monitoring 
Program.   The monitoring program must include: 

 
(1) Identification of storm drains that discharge into receiving waters 

that support threatened or endangered species; 
(2) Monitoring of ambient water quality conditions within those 

receiving waters for constituents likely to affect the threatened 
and endangered species; 

(3) Monitoring of dry and wet weather storm drain discharges into 
the outfalls; 

(4) Assessment of the monitoring results to determine the relative 
contribution, if any, of storm drain discharges to factors affecting 
those species; and 

(5) Follow-up studies and source identification as necessary. 
 
b. The Inland Aquatic Habitat monitoring program must be 

implemented by Summer 2009. 
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B. Urban Runoff Monitoring 

 
Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Urban 
Runoff Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the hydrologic units.  The monitoring 
program must be designed to meet the goals and answer the questions 
listed in section I above.  The monitoring program must include the 
following components; 

 
1. MS4 OUTFALL MONITORING 

 
The Copermittees must collaborate to develop and implement a 
monitoring program to characterize pollutant discharges from MS4 
outfalls in each watershed during wet and dry weather.  The program 
must include rationale and criteria for selection of outfalls to be 
monitored.  The wet weather program must, at a minimum, include 
collection of samples for those pollutants causing or contributing to 
violations of water quality standards within the watershed.  This 
monitoring program must be implemented within each watershed and 
must begin no later than the 2008-2009 monitoring year. 
 

2. SOURCE IDENTIFICATION MONITORING 
 
The Copermittees must collaborate to develop and implement a 
monitoring program to identify sources of pollutants causing the priority 
water quality problems within each watershed.  The monitoring 
program must include focused monitoring which moves upstream into 
each watershed as necessary to identify sources.  This monitoring 
program must be implemented within each watershed and must begin 
no later than the 2008-2009 monitoring year. 
 

3. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 
 

As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee must update as necessary its dry weather field screening 
and analytical monitoring program to meet or exceed the requirements 
of this section.  Dry weather analytical and field screening monitoring 
consists of (1) field observations; (2) field screening monitoring; and (3) 
analytical monitoring at selected stations.   
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The Dry Weather Field Screening and Analytical Monitoring program is 
not required to be SWAMP comparable.  Each Copermittee’s program 
must be designed to detect and eliminate illicit connections and illegal 
discharges to the MS4 using frequent, geographically widespread dry 
weather discharge monitoring and follow-up investigations.  Each 
Copermittee must conduct the following dry weather field screening 
and analytical monitoring tasks: 

  
a. Select Dry Weather Field Screening and Analytical Monitoring 

Stations  
 

Based upon a review of its past Dry Weather Monitoring Program, 
each Copermittee must select dry weather analytical monitoring 
stations within its jurisdiction.  Stations must be selected according 
to one of the following methods: 

 
(1)  Stations must be either major outfalls or other outfall points (or 

any other point of access such as manholes) randomly located 
throughout the MS4 by placing a grid over a drainage system 
map and identifying those cells of the grid which contain a 
segment of the MS4 or major outfall.  This random selection has 
to use the following guidelines and criteria: 

  
(a) A grid system consisting of perpendicular north-south and 

east-west lines spaced ¼ mile apart must be overlayed on a 
map of the MS4, creating a series of cells; 

(b) All cells that contain a segment of the MS4 must be 
identified and one dry weather analytical monitoring station 
must be selected in each cell. 

(c) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
(2)  Stations may be selected non-randomly provided adequate 

coverage of the entire MS4 system is ensured and that the 
selection of stations meets, exceeds, or provides equivalent 
coverage to the requirements given above.  The dry weather 
analytical and field screening monitoring stations must be 
established using the following guidelines and criteria: 

 
(a) Stations should be located downstream of any sources of 

suspected illegal or illicit activity; 
(b) Stations must be located to the degree practicable at the 

farthest manhole or other accessible location downstream in 
the system within each cell; 
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(c) Hydrological conditions, total drainage area of the site, traffic 
density, age of the structures or buildings in the area, history 
of the area, and land use types must be considered in 
locating stations; 

(d) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
b. Complete MS4 Map  

 
Each Copermittee must clearly identify each dry weather field 
screening and analytical monitoring station on its MS4 Map as 
either a separate GIS layer or a map overlay hereafter referred to 
as a Dry Weather Field Screening and Analytical Stations Map.  
Each Copermittee must confirm that each drainage area within its 
jurisdiction contains at least one station.   

 
c. Develop Dry Weather Field Screening and Analytical Monitoring 

Procedures  
 

Each Copermittee must develop and/or update written procedures 
for dry weather field screening and analytical monitoring (for 
analytical monitoring only, these procedures must be consistent 
with 40 CFR part 136), including field observations, monitoring, and 
analyses to be conducted.  At a minimum, the procedures must 
meet the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Dry weather field screening 

and analytical monitoring must be conducted at each identified 
station at least three times between May 1st and  
September 30th of each year or as more frequently as the 
Copermittee determines is necessary to comply with the 
requirements of section D.4 of this Order. 

 
(2) If flow or ponded runoff is observed at a dry weather field 

screening or analytical monitoring station and there has been at 
least seventy-two (72) hours of dry weather, make observations 
and collect at least one (1) grab sample.  Record general 
information such as time since last rain, quantity of last rain, site 
descriptions (i.e., conveyance type, dominant watershed land 
uses), flow estimation (i.e., width of water surface, approximate 
depth of water, approximate flow velocity, flow rate), and visual 
observations (i.e., odor, color, clarity, floatables, deposits/stains, 
vegetation condition, structural condition, and biology).   
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(3) At a minimum, collect samples for analytical laboratory analysis 
of the following constituents for at least twenty five percent 
(25%) of the dry weather monitoring stations where water is 
present:  

 
(a) Total Hardness 
(b) Oil and Grease 
(c) Diazinon and Chlorpyrifos 
(d) Cadmium (Dissolved) 
(e) Copper (Dissolved) 
(f) Lead  (Dissolved) 
(g) Nickel (Dissolved) 
(h) Zinc (Dissolved) 
(i) Enterococcus bacteria7  
(j) Total Coliform bacteria7 
(k) Fecal Coliform bacteria7 

 
(4) At a minimum, conduct field screening analysis of the following 

constituents at all dry weather monitoring stations where water 
is present: 

 
(a) Specific conductance (calculate estimated Total Dissolved 

Solids). 
(b) Turbidity 
(c) pH 
(d) Reactive Phosphorous 
(e) Nitrate Nitrogen 
(f) Ammonia Nitrogen 
(g) Surfactants (MBAS) 

 
(5) If the station is dry (no flowing or ponded runoff), make and 

record all applicable observations and select another station 
from the list of alternate stations for monitoring.  

 
(6) Develop and/or update criteria for dry weather field screening 

and analytical monitoring results whereby exceedance of the 
criteria will require follow-up investigations to be conducted to 
identify and eliminate the source causing the exceedance of the 
criteria.   

                                            
7 Colilert and Enterolert may be used as alternative methods with Fecal Coliform determined by 
calculations. 
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(a) Criteria must include evaluation of the California Toxics 
Rule, U.S. EPA National Recommended Ambient Water 
Quality Criteria, the San Diego Region Basin Water Quality 
Control Plan (Basin Plan), LC50 levels for toxicity to 
appropriate test organisms, and statistical evaluations of 
existing data from south Orange County. 
 

(7) Assess the presence of trash in receiving waters and urban 
runoff at each dry weather field screening or analytical 
monitoring station.  Assessments of trash must provide 
information on the spatial extent and amount of trash present, 
as well as the nature of the types of trash present. 
 

(8) Dry weather field screening and analytical monitoring stations 
identified to exceed dry weather monitoring criteria for any 
constituents must continue to be screened in subsequent years. 

 
(9) Develop and/or update procedures for source identification 

follow up investigations in the event of exceedance of dry 
weather field screening and analytical monitoring result criteria.  
These procedures must be consistent with procedures required 
in section D.4.d of this Order. 

 
(10) Develop and/or update procedures to eliminate detected illicit 

discharges and connections.  These procedures must be 
consistent with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Urban Runoff 
Management Plan as discussed in section D.4 of this Order. 

   
d. Conduct Dry Weather Field Screening and Analytical Monitoring  

 
The Copermittees must commence implementation of dry weather 
field screening and analytical monitoring under the requirements of 
this Order by May 1, 2008.  Each Copermittee must conduct dry 
weather analytical and field screening monitoring in accordance 
with its storm water conveyance system map and dry weather 
analytical and field screening monitoring procedures as described 
in section II.B.3 above.  If monitoring indicates an illicit connection 
or illegal discharge, conduct the follow-up investigation and 
elimination activities as described in submitted dry weather field 
screening and analytical monitoring procedures and sections D.4.d 
and D.4.e of this Order.   
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Until the dry weather field screening and analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01.   
 

C. Special Studies 
 
1. Aliso Creek bacteria investigation:  Each Permittee within the Aliso 

Creek watershed must implement the Aliso Creek 13225 Directive 
Revised Monitoring Program Design – Integration with NPDES 
Program8 (December 2004).   The Copermittees must include that 
monitoring program into its overall monitoring and reporting program.  

 
2. Bight ’08  

 
During the 2008-2009 monitoring year (Permit Year 2), the 
Copermittees may participate in the Bight ’08 study.  The Copermittees 
must ensure that such participation results in collection and analysis of 
data useful in addressing the goals and management questions of the 
Receiving Waters Monitoring Program.  Any participation must include 
the contribution of all funds, not otherwise spent on full implementation 
of mass loading station, ambient coastal waters, and bioassessment 
monitoring, to Bight ‘08.  All other monitoring must continue during the 
2008-2009 monitoring year (Permit Year 2) as required.  If the 
Copermittees partially participate in Bight ’08, monitoring all regular 
must be conducted, with the exception of any monitoring offset by the 
contribution of funds to Bight ’08.  

 
3. The Copermittees must conduct special studies, including any 

monitoring required for TMDL development and implementation, as 
directed by the Executive Officer. 

 
D. Monitoring Provisions 

 
All monitoring activities must meet the following requirements: 
 

                                            
8 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 
monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope 
of the current bacteria monitoring in the watershed was no longer warranted and that the 
proposed changes would constitute an effective interim program until adoption in the future of a 
Total Maximum Daily Load, requiring a bacteria reduction and assessment program for the 
watershed.  In addition, the Regional Board recognized that as a result of reduced monitoring 
costs, the municipalities expect to direct additional resources toward implementation of 
management practices to reduce indicator bacteria and pathogens.    
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1. Where procedures are not otherwise specified in this Receiving Waters 
Monitoring and Reporting Program (e.g., Dry Weather Field Screening 
and Analytical Monitoring), sampling, analysis and quality 
assurance/quality control must be conducted in accordance with the 
Quality Assurance Management Plan (QAMP) for the State of 
California’s Surface Water Ambient Monitoring Program (SWAMP), 
adopted by the State Water Resources Control Board (SWRCB).   
 

2. Samples and measurements taken for the purpose of monitoring must 
be representative of the monitored activity [40 CFR 122.41(j)(1)]. 
 

3. The Copermittees must retain records of all monitoring information, 
including all calibration and maintenance of monitoring instrumentation, 
copies of all reports required by this Order, and records of all data 
used to complete the Report of Waste Discharge and application for 
this Order, for a period of at least five (5) years from the date of the 
sample, measurement, report, or application.  This period may be 
extended by request of the Regional Board or USEPA at any time and 
must be extended during the course of any unresolved litigation 
regarding this discharge. [40 CFR 122.41(j)(2), CWC section 13383(a)] 
 

4. Records of monitoring information must include [40 CFR 122.41(j)(3)]: 
 

a. The date, exact place, and time of sampling or measurements; 
b. The individual(s) who performed the sampling or measurements; 
c. The date(s) analyses were performed; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or methods used; and 
f. The results of such analyses. 

 
5. All sampling, sample preservation, and analyses must be conducted 

according to test procedures approved under 40 CFR part 136, unless 
other test procedures have been specified in this Receiving Waters 
Monitoring and Reporting Program or approved by the Executive 
Officer [40 CFR 122.41(j)(4)]. 
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6. The CWA provides that any person who falsifies, tampers with, or 
knowingly renders inaccurate any monitoring device or method 
required to be maintained under this Order must, upon conviction, be 
punished by a fine of not more than $10,000, or by imprisonment for 
not more than two years, or both.  If a conviction of a person is for a 
violation committed after a first conviction of such person under this 
paragraph, punishment is a fine of not more than $20,000 per day of 
violation, or by imprisonment of not more than four years, or both. [40 
CFR 122.41(j)(5)] 
 

7. Calculations for all limitations which require averaging of 
measurements must utilize an arithmetic mean unless otherwise 
specified in this Receiving Waters Monitoring and Reporting Program. 
[40 CFR 122.41(l)(4)(iii)] 
 

8. All chemical, bacteriological, and toxicity analyses must be conducted 
at a laboratory certified for such analyses by the California Department 
of Health Services or a laboratory approved by the Executive Officer. 
 

9. For priority toxic pollutants that are identified in the California Toxics 
Rule (CTR) (65 Fed. Reg. 31682), the Copermittees must instruct its 
laboratories to establish calibration standards that are equivalent to or 
lower than the Minimum Levels (MLs) published in Appendix 4 of the 
Policy for Implementation of Toxics Standards for Inland Surface 
Waters, Enclosed Bays, and Estuaries of California (SIP). If a 
Copermittee can demonstrate that a particular ML is not attainable, in 
accordance with procedures set forth in 40 CFR 136, the lowest 
quantifiable concentration of the lowest calibration standard analyzed 
by a specific analytical procedure (assuming that all the method 
specified sample weights, volumes, and processing steps have been 
followed) may be used instead of the ML listed in Appendix 4 of the 
SIP.  The Copermittee must submit documentation from the laboratory 
to the Regional Board for approval prior to raising the ML for any 
priority toxic pollutant. 
 

10. The Regional Board Executive Officer or the Regional Board may 
make revisions to this Receiving Waters and Urban Runoff Monitoring 
and Reporting Program at any time during the term of Order  
No. R9-2007-0002 and may include a reduction or increase in the 
number of parameters to be monitored, locations monitored, the 
frequency of monitoring, or the number and size of samples collected. 
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11. The Clean Water Act provides that any person who knowingly makes 
any false statement, representation, or certification in any record or 
other document submitted or required to be maintained under this 
permit, including monitoring reports or reports of compliance or non-
compliance must, upon conviction, be punished by a fine of not more 
than $10,000 per violation, or by imprisonment for not more than six 
months per violation, or by both. [40 CFR 122.41(k)(2)] 
 

12. Monitoring must be conducted according the USEPA test procedures 
approved under 40 CFR 136, “Guidelines Establishing Test 
Procedures for Analysis of Pollutants under the Clean Water Act” as 
amended, unless other test procedures have been specified in this 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program, in Order No. R9-2007-0002, or by the Executive Officer. 
 

13. If the discharger monitors any pollutant more frequently than required 
by the permit using test procedures approved under 40 CFR part 136, 
unless otherwise specified in the Order, the results of this monitoring 
must be included in the calculation and reporting of the data submitted 
in the reports requested by the Regional Board. [40 CFR 
122.41(l)(4)(ii)] 

 
 
III. REPORTING PROGRAM 
 

A. Monitoring Reporting 
 

1. Planned Monitoring Program:  The Principal Permittee must submit a 
description of the Receiving Waters and Urban Runoff Monitoring 
Program to be implemented for every monitoring year.  The submittals 
must begin on September 1, 2008, and continue every year thereafter.  
The submittals must describe all monitoring to be conducted during the 
upcoming monitoring year.  For example, the September 1, 2008 
submittal must describe the monitoring to be conducted from  
October 1, 2008 through September 30, 2009.  
 
If the Copermittees participate in Bight ’08, their submittal for the 2008-
2009 monitoring year must describe the monitoring to be conducted for 
Bight ’08 and exhibit how the monitoring will result in collection and 
analysis of data useful in addressing the goals and management 
questions of the Receiving Waters and Urban Runoff Monitoring 
Program.   
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2. Monitoring Annual Report:  The Principal Permittee must submit the 
Receiving Waters and Urban Runoff Monitoring Annual Report to the 
Regional Board on April 1 of each year, beginning on April 1, 2008.  
Receiving Waters and Urban Runoff Monitoring Annual Reports must 
meet the following requirements:  

 
a. Annual monitoring reports must include the data/results, methods of 

evaluating the data, graphical summaries of the data, and an 
explanation/discussion of the data for each monitoring program 
component. 
 

b. Annual monitoring reports must include a watershed-based 
analysis of the findings of each monitoring program component.  
Each watershed-based analysis must include: 

 
(1) Identification and prioritization of water quality problems within 

each watershed.  
(2) Identification and description of the nature and magnitude of 

potential sources of the water quality problems within each 
watershed. 

(3) Exhibition of pollutant load and concentration increases or 
decreases at each mass loading and temporary watershed 
assessment station. 

(4) Evaluation of pollutant loads and concentrations at mass 
loading and temporary watershed assessment stations with 
respect to land use, population, sources, and other 
characteristics of watersheds using tools such as multiple linear 
regression, factor analysis, and cluster analysis. 

(5) Identification of links between source activities/conditions and 
observed receiving water impacts. 

(6) Identification of recommended future monitoring to identify and 
address sources of water quality problems.    

(7) Results and discussion of any TIE conducted, together with 
actions that will be implemented to reduce the discharge of 
pollutants and abate the sources causing the toxicity. 

 
c. Aliso Creek Bacteria Investigation:  Annual monitoring reports for 

the Aliso Creek Bacteria Investigation must contain the following 
information: 
 
(1) Water quality data and assessment.  The report must contain all 

data collected and an assessment of compliance with applicable 
water quality standards for each monitoring station; 
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(2) Program Assessment.  A description and assessment of each 
municipality’s program implemented within the high-priority 
storm drain locations to reduce discharges of indicator fecal 
bacteria/pathogens.  Water quality monitoring alone is not 
sufficient to assess progress of the municipal programs.  
Municipalities must demonstrate each year that their programs 
are effective and resulting in a reduction of bacteria sources. 
 
(a) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

 
(b) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results 
 

d. Annual monitoring reports must include discussions for each 
watershed which answer each of the management questions listed 
in section I.B of this Receiving Waters Monitoring and Reporting 
Program. 
 

e. Annual monitoring reports must identify how each of the goals listed 
in section I.A of this Receiving Waters Monitoring and Reporting 
Program has been addressed by the Copermittees’ monitoring. 
 

f. Annual monitoring reports must include identification and analysis 
of any long-term trends in storm water or receiving water quality.  
Trend analysis must use nonparametric approaches, such as the 
Mann-Kendall test, including exogenous variables in a multiple 
regression model, and/or using a seasonal nonparametric trend 
model, where applicable. 
 

g. Annual monitoring reports must provide an estimation of total 
pollutant loads (wet weather loads plus dry weather loads) due to 
urban runoff for each of the watersheds specified in Table 3 of 
Order No. R9-2007-0002. 
 

h. Annual monitoring reports must for each monitoring program 
component listed above, include an assessment of compliance with 
applicable water quality standards. 
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i. Annual monitoring reports must describe monitoring station 
locations by latitude and longitude coordinates, frequency of 
sampling, quality assurance/quality control procedures, and 
sampling and analysis protocols. 
 

j. Annual monitoring reports must use a standard report format and 
must include the following: 

 
(1) A stand alone comprehensive executive summary addressing 

all sections of the monitoring report; 
(2) Comprehensive interpretations and conclusions; and 
(3) Recommendations for future actions. 

 
k. All monitoring reports submitted to the Principal Permittee or the 

Regional Board must contain the certified perjury statement 
described in Attachment B of this Order No. R9-2007-0002. 
 

l. Annual monitoring reports must be reviewed prior to submittal to 
the Regional Board by a committee of the Copermittees (consisting 
of no less than three members).   
  

m. Annual monitoring reports must be submitted in both electronic and 
paper formats.  Electronic formats must be SWAMP-uploadable.9 

 
3. The Principal Permittee must submit by July 1, 2008, a detailed 

description of the monitoring programs to be implemented under 
requirement II.B.2 of Receiving Waters and Urban Runoff Monitoring 
and Reporting Program No. R9-2007-0002.  The description must 
identify and provide the rationale for the constituents monitored, 
locations of monitoring, frequency of monitoring, and analyses to be 
conducted with the data generated. 
 

4. Monitoring programs and reports must comply with section II.D of 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program No. R9-2007-0002 and Attachment B of Order  
No. R9-2007-0002. 
 

5. Following completion of an annual cycle of monitoring in October, the 
Copermittees must make the monitoring data and results available to 
the Regional Board at the Regional Board’s request.   

 

                                            
9 For updates to the SWAMP templates and formats, see http://www.waterboards.ca.gov/swamp. 
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B. Interim Reporting Requirements  
 
For the October 2006—October 2007 and October 2007-October 2008 
monitoring periods, the Principal Permittee must submit the Receiving 
Waters Monitoring Annual Reports on January 31, 2008 and January 31, 
2009, respectively.  The Receiving Waters Monitoring Annual Report must 
address the monitoring conducted to comply with the requirements of 
Order No. 2002-01. 
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LIST OF ACRONYMS AND ABBREVIATIONS 

 
ADT - Average Daily Traffic 
BAT - Best Available Technology 
BIA - Building Industry Association of San Diego County 
BMP - Best Management Practice 
Basin Plan - Water Quality Control Plan for the San Diego Basin 
CASQA - California Stormwater Quality Association  
CCC - California Coastal Commission  
CDFG - California Department of Fish and Game  
CEQA - California Environmental Quality Act 
CFR - Code of Federal Regulations  
Copermittees - County of Orange, the 11 incorporated cities within the County of Orange in the San 
Diego Region, and the Orange County Flood Control District 
CWA - Clean Water Act 
CWC - California Water Code 
CZARA - Coastal Zone Act Reauthorization Amendments of 1990 
ESAs - Environmentally Sensitive Areas  
FR - Federal Register 
GIS - Geographic Information System 
IC/ID - Illicit Connections and Illicit Discharges  
JURMP - Jurisdictional Urban Runoff Management Plan  
LARWQCB – California Regional Water Quality Control Board, Los Angeles Region  
MEP - Maximum Extent Practicable 
MRP - Receiving Waters Monitoring and Reporting Program  
MS4 - Municipal Separate Storm Sewer System 
NOI - Notice of Intent 
NPDES - National Pollutant Discharge Elimination System 
NRDC - Natural Resources Defense Council  
NURP - Nationwide Urban Runoff Program 
Regional Board – California Regional Water Quality Control Board, San Diego Region  
RGOs - Retail Gasoline Outlets  
ROWD - Orange County Copermittees’ Report of Waste Discharge  
RWLs - Receiving Water Limitations  
SIC - Standard Industrial Classification Code 
SUSMP - Standard Urban Storm Water Mitigation Plan 
SWMP - Storm Water Management Plan 
State Board - State Water Resources Control Board 
SWPPP - Storm Water Pollution Prevention Plan 
TAC - State Water Resources Control Board Urban Runoff Technical Advisory Committee 
TIE - Toxicity Identification Evaluation  
TMDL - Total Maximum Daily Load 
USEPA - United States Environmental Protection Agency 
USACE – United States Army Corps of Engineers 
WDRs - Waste Discharge Requirements  
WLA - Waste Load Allocation  
WQC - Water Quality Criteria  
WQBEL - Water Quality Based Effluent Limits  
WQMP – Water Quality Management Plan 
WSPA - Western States Petroleum Association 
WURMP - Watershed Urban Runoff Management Plan 
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I. FACT SHEET FORMAT 

 
This Fact Sheet briefly sets forth the principle facts and the significant factual, legal, 
methodological, and policy questions that the California Regional Water Quality 
Control Board, San Diego Region (Regional Board) considered in preparing Order No. 
R9-2007-0002. In accordance with the Code of Federal Regulations (CFR) title 40 
parts 124.8 and 124.56, this Fact Sheet includes, but is not limited to, the following 
information:  
 

A. Contact information  
B. Public process and notification procedures  
C. Background information 
D. Permitting approach  
E. Economic issues  
F. Legal authority  
G. Findings  
H. Directives  

 
The Regional Board’s files applicable to the issuance of Order No. R9-2007-0002 are 
incorporated into the administrative record in support of the findings and requirements 
of Order No. R9-2007-0002. 
 

II. CONTACT INFORMATION 

 
 
Regional Board 
 

 

James Smith, Senior Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2732 
858-571-6972 (fax) 
email: jsmith@waterboards.ca.gov 

Jeremy Haas, Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2735 
858-571-6972 (fax) 
email: jhaas@waterboards.ca.gov 
 

 
The Order and other related documents can be downloaded from the Regional Board 
website at http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
All documents referenced in this Fact Sheet and in Order No. R9-2007-0002 are 
available for public review at the Regional Board office, located at the address listed 
above.  Public records are available for inspection during regular business hours, from 
8:00 am to 5:00 pm Monday through Friday.  To schedule an appointment to inspect 
public records, contact Sylvia Wellnitz at 858-637-5593 or DiAnne Broussard at  
858-492-1763.   
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Copermittees 
 

 

County of Orange City of Laguna Woods 
Orange County Flood Control District City of Lake Forest 
City of Aliso Viejo City of Mission Viejo 
City of Dana Point City of Rancho Santa Margarita 
City of Laguna Beach City of San Clemente 
City of Laguna Hills City of San Juan Capistrano 
City of Laguna Niguel  

 

III. PUBLIC PROCESS AND NOTIFICATION PROCEDURES 

 
The Regional Board followed the schedule listed below for the preparation of Order 
No. R9-2007-0002: 
 

A. In April 2006 and July 2006, the Northern Watershed Unit of the Regional Board 
met with the Copermittees to discuss the Report of Waste Discharge (ROWD) 
and potential changes to the permit based on the annual reports and the 
tentative permit for San Diego County. 

B. On August 18, 2006, the Regional Board received the ROWD for the permit 
renewal. 

C. On October 20, 2006 the Regional Board provided written comments on the 
ROWD to the Copermittees. 

D. On November 15, 2006, the Regional Board received the 2005-06 annual 
reports from the Copermittees for the existing permit. 

E. On January 11, 2007, the Regional Board notified all known interested parties 
that an electronic email listserv had been established to provide information and 
notices on the reissuance of the municipal storm water NPDES permit for 
southern Orange County. 

F. On February 9, 2007, the Regional Board released the tentative Order and 
notified interested parties of a planned workshop. 

G. A public workshop was held on (DATE). 
H. A public hearing of the tentative Order was conducted on (DATE). 

 

IV. BACKGROUND 

 
Tentative Order No. R9-2007-0002 is the third reissuance of the storm water permit for 
the municipal separate storm sewer systems (MS4s) in the Orange County portion of 
the San Diego region.  The first permit was adopted in 1990, and the permit was 
reissued in 1996 and 2002. 
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Municipal Storm Water Permits are required by the Federal Clean Water Act 1987 
Amendments.  The federal Clean Water Act (CWA) was amended in 1987 to address 
urban runoff.  One requirement of the amendment was that many municipalities 
throughout the United States were obligated for the first time to obtain National 
Pollutant Discharge Elimination System (NPDES) permits for discharges of urban 
runoff from their MS4s.  In response to the CWA amendment (and the pending federal 
NPDES regulations which would implement the amendment), the Regional Board 
issued a municipal storm water permit, Order No. 90-38, in July 1990 to the 
Copermittees for their urban runoff discharges.1    
 
The First and Second Term Permits, Order Nos. 90-38 and 96-03, provided 
maximum flexibility.   Order No. 90-38 contained the “essentials” of the 1990 
regulations, but the requirements were written in very broad, generic terms.  This was 
done in order to provide the maximum amount of flexibility to the Copermittees in 
implementing the new requirements (flexibility was, in fact, the stated reason for 
issuing the permit in advance of the final regulations).   This lack of specificity was 
reflected in the Drainage Area Management Plan (DAMP) implemented under this 
First Term Permit in 1993 and renewed under the Second Term Permit in 1996.  From 
staff’s perspective however, this same lack of specificity, combined with the lack of 
funding and political will, also provided the Copermittees with ample reasons to take 
few substantive steps towards permit compliance.  The situation was exacerbated by 
the Regional Board’s own lack of storm water resources. 
 
By 2000 the Regional Board and Copermittees recognized the importance of an 
improved storm water program.  Although renewed in 1996 as Order No. 96-03, the 
1993 DAMP implemented by the Copermittees was not significantly updated until 
2000.  The 2000 DAMP submitted to the Regional Board for the Third-Term Permit 
renewal was improved over the earlier DAMP.   Regional Board staff concluded, 
however, that it reflected only the basic requirements of the 1990 Federal Regulations 
and in most cases did not represent significant improvement over the 1993 DAMP.  
Continued implementation of the DAMP without amendment would not have 
adequately addressed the impacts to receiving waters resulting from the discharge of 
urban runoff and would not have achieved the maximum extent practicable standard 
(MEP) as defined in the Order.    
 
In order to provide the Copermittees with the minimum requirements to meet the MEP 
standard of the Regional Board, a more detailed Order was adopted (Order No. R9-
2002-01) that emphasized the strong jurisdictional level programs developed by the 
Copermittees during the First and Second Term Permits as well as the watershed-
level approach embodied in the proposed DAMP. 
 

                                            
1
 The 1990 permit was issued to the County of Orange, the Orange County Flood Control District, and 

six incorporated cities.  Additional municipalities have been added to the MS4 NPDES permit as they 
have incorporated. 
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The Third-Term Permit introduced specific requirements.  The regulatory 
approach incorporated into Order No. R9-2002-01 was a significant departure from the 
regulatory approach of the First and Second-Term Permits.  Where Order Nos. 90-38 
and 96-03 included broad, nonspecific requirements in order to provide the 
Copermittees with the maximum amount of flexibility in implementing their programs, 
Order No. R9-2002-01 used detailed, specific requirements which outlined the 
minimum level of implementation required for the Copermittees’ programs.  The shift in 
permitting approaches resulted from the Regional Board’s conclusion that the lack of 
specificity in earlier Orders resulted in frequently unenforceable permit requirements, 
which in turn allowed some Copermittees to only make limited progress in 
implementing their programs.  
 
The Third-Term Permit followed the San Diego County permit template.  The shift 
in regulatory approaches for MS4 permits was first manifested in the 2001 MS4 permit 
to the owners and operators of San Diego County MS4s (Order No. R9-2001-01).  The 
Third-Term Orange County Permit included similar requirements as the 2001 San 
Diego County Permit.  Both the San Diego and Orange County Permits were appealed 
to the State Water Resources Control Board (State Board).2   Minor modifications of 
each were made by the State Board, but the vast majority of the requirements were 
upheld.  The San Diego County permit was also challenged in the Superior Court of 
the State of California and the Court of Appeal, Fourth Appellate District.  Further 
litigation on the Orange County permit was held pending the precedential decisions on 
the San Diego Permit.  The San Diego Permit was largely upheld in the Superior and 
Appellate Courts.  The State of California Supreme Court declined to hear a final 
appeal from the Building Industry Association in March 2005.   Thus, the Third-Term 
Orange County permit requirements remained as slightly modified by the State Board. 
 
The Third-Term Permit was adopted following substantial public participation.  
Public participation was extensive during the adoption process of the Third-Term 
Permit.  The draft permit was released for public review and comment on July 2, 2001, 
and revised in response to comments and State Board Order WQ 2001-15 on the 
petition to review the San Diego Municipal Storm Water Permit.   Because the 
proposed requirements for Orange County were similar to those that had recently 
been adopted and contested in San Diego County, much of the public participation 
dialogue echoed the discussions held during the San Diego renewal.  Approximately 
684 comments were received and responded to during two public workshops and a 
written comment period on the Tentative Order for the Third-Term Orange County 
permit.   Following the extensive public participation process, the Regional Board 
adopted Order No. R9-2002-01 on February 13, 2002. 
 

                                            
2
 Seven petitions were filed with the State Board over the Third-Term Orange County Permit.  Six were 

placed in abeyance.  Three of the petitioners sought stays.  One stay request was dismissed and one 
was withdrawn.  The active petition and stays were addressed by the State Board in Order No. WQO 
2002-0014. That Order stayed provision F.5.f regarding sewage spills and modified Finding No. 26 
regarding chronic toxicity. 
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Storm water programs have improved under the Third-Term Permit.  Since 
adoption of Order No. R9-2002-01, the Copermittees’ storm water programs have 
expanded dramatically.  Audits of the Copermittees’ programs and reviews of annual 
reports exhibit that the Copermittees’ jurisdictional programs are largely in compliance 
with the Order.  Some of the efforts currently being conducted on a regular basis by 
the Copermittees that were not conducted on a widespread basis prior to adoption of 
Order No. R9-2002-01, include: construction site storm water inspections, industrial 
and commercial facility storm water inspections, municipal facility storm water 
inspections, management of storm water quality from new development, development 
of BMP requirements for existing development, interdepartmental coordination, 
comprehensive water quality monitoring, and assessment of storm water program 
effectiveness.   
 
Significant urban runoff challenges remain.  When viewed relative to the 
magnitude of the urban runoff problem, enormous challenges remain, particularly 
regarding the management of urban runoff on a watershed scale.  Today, urban runoff 
continues to be the leading cause of water quality impairment in the San Diego 
Region.3   The Copermittees’ monitoring data exhibits persistent exceedances of water 
quality objectives in most watersheds.4   Many watersheds also have urban runoff 
conditions that are frequently toxic to aquatic life.  Bioassessment data from the 
watersheds further reflects these conditions, finding that macroinvertebrate 
communities in creeks have widespread Poor to Very Poor Index of Biotic Integrity 
ratings.  Finally, the now too familiar “health advisory” or “beach closure” signs, which 
often result from high levels of bacteria in urban runoff, exhibit the continued threat to 
public health by urban runoff. 
 

                                            
3
 The potential sources of impairments are identified on the CWA section 303(d) list of impaired water 

bodies for the San Diego Region. 
4
 Data is provided in annual reports to the Regional Board.  A summary of data collected during the 

third-term permit is provided in the Copermittees’ application for permit reissuance.  That summary is 
available on-line at: http://www.ocwatersheds.com/StormWater/documents_ROWD.asp 
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V. PERMITTING APPROACH  

(PROGRAM INTEGRATION, FLEXIBILITY, AND DETAIL) 
 
The Order contains an increased emphasis on urban runoff management on a 
watershed basis.  This shift towards increased watershed urban runoff management is 
consistent with planning efforts conducted by the Regional Board regarding reissuance 
of the San Diego Permit (Order No. R9-2007-0001), and it is also consistent with the 
Copermittees’ most recent Report of Waste Discharge (ROWD).5   This shift reflects 
recognition of the maturity of the urban runoff programs since they began 
implementing the Third-Term Permit.  Addressing urban runoff management on a 
watershed basis is only possible if effective jurisdictional programs have been 
established, and maintaining effective jurisdictional programs is crucial to the success 
of watershed-focused management.   
 
There are several reasons for this shift in emphasis.  First, the Copermittees are 
generally doing an effective job at implementing their jurisdictional programs; while on 
the other hand, an emphasis on watersheds is necessary to shift the focus of the 
Copermittees from program development and implementation to water quality results.  
After over 15 years of Copermittee program implementation, it is critical that the 
Copermittees link their efforts with positive impacts on water quality.  Addressing 
urban runoff management on a watershed scale focuses on water quality results by 
emphasizing the receiving waters within the watershed.  The conditions of the 
receiving waters drive management actions, which in turn focus on the water quality 
problems in each watershed.    
 
Focusing on watershed implementation does not mean that the Copermittees must 
expend funds outside of their jurisdictions.  Rather, the Copermittees within each 
watershed are expected to collaborate to develop a watershed strategy to address the 
high priority water quality problems within each watershed.  They then have the option 
of implementing the strategy in the manner they find to be most effective.  Each 
Copermittee can implement the strategy individually within its jurisdiction, or the 
Copermittees can group together to implement the strategy throughout the watershed 
as a group.   
 
While the Order includes a new emphasis on addressing urban runoff on a watershed 
basis, the Order includes recognition of the importance of continued program 
implementation on jurisdictional and countywide levels.  The Order also acknowledges 
that jurisdictional, watershed, and countywide efforts are not always mutually 
exclusive.  For this reason, an attempt has been made to allow for the Copermittees’ 
jurisdictional, watershed, and countywide programs to integrate.   
 

                                            
5
 The Report of Waste Discharge (ROWD) was submitted to the Regional Board on August 18, 2006 by 

the Principal Permittee (County of Orange) on behalf of all Copermittees. 
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In the Order, the watershed requirements serve as the mechanism for this program 
integration.  Since jurisdictional and countywide activities can also serve watershed 
purposes, such activities can be integrated into the Copermittees’ watershed 
programs, provided the activities meet certain criteria.  In this manner, the 
Copermittees’ activities do not always need to distinguish between jurisdictional, 
watershed, and countywide levels of implementation.  Instead, they can be integrated 
on multiple levels. 
 
Such opportunities for program integration inherently provide flexibility to the 
Copermittees in implementing their programs.  Program integration can be expanded 
or minimized as the Copermittees see fit.  For example, there is flexibility provided in 
determining the activities to be integrated and implemented in the watershed programs 
– watershed-based efforts, countywide efforts, enhanced jurisdictional efforts, or a 
mixture of the three.  Significant flexibility is also provided throughout other portions of 
the Order.   
 
Copermittees can choose the best management practices (BMPs) to be implemented, 
or required to be implemented, for development, construction, and existing 
development areas.  Flexibility to determine which industrial or commercial sites are to 
be inspected is also provided to the Copermittees.  Educational approaches are also 
to be determined by the Copermittees under the Order.  Implementation of certain 
efforts on a countywide basis is largely optional for the Copermittees as well.  
Significant leeway is also provided to the Copermittees in using methods to assess the 
effectiveness of their various urban runoff management programs.  This flexibility is 
further extended to the monitoring program requirements, which allow the 
Copermittees to develop monitoring approaches to several aspects of the monitoring 
program. 
 
The challenge in drafting the Order is to provide the flexibility described above while 
ensuring that the Order is still enforceable.  To achieve this, the Order frequently 
prescribes minimum measurable outcomes, while providing the Copermittees with 
flexibility in the approaches they use to meet those outcomes.  Enforceability has been 
found to be a critical aspect of the Order.  For example, the watershed requirements of 
Order No. R9-2002-01 were some of the Order’s most flexible requirements.  This lack 
of specificity in the watershed requirements resulted in inefficient watershed 
compliance efforts.  This situation reflects a common outcome of flexible permit 
language.  Such language can be unclear and unenforceable, and it can lead to 
implementation of inadequate programs. 
 
To avoid these types of situations, a balance between flexibility and enforceability has 
been crafted into the Order.  Minimum measurable outcomes are utilized to ensure the 
Order is enforceable, while the Copermittees are provided flexibility in deciding how 
they will implement their programs to meet the minimum measurable outcomes. 
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VI. ECONOMIC ISSUES 

 
Economic discussions of urban runoff management programs tend to focus on the 
significant costs incurred by municipalities in developing and implementing the 
programs.  However, when considering the cost of implementing the urban runoff 
programs, it is also important to consider the alternative costs incurred by not fully 
implementing the programs, as well as the benefits which result from program 
implementation.  For instance, unhealthful coastal water quality conditions negatively 
affect residents, tourists, and related portions of the Orange County economy.6  
 
It is very difficult to ascertain the true cost of implementation of the Copermittees’ 
urban runoff management programs because of inconsistencies in reporting by the 
Copermittees.  Reported costs of compliance for the same program element can vary 
widely from city to city, often by a very wide margin that is not easily explained.7  
Despite these problems, efforts have been made to identify urban runoff management 
program costs, which can be helpful in understanding the costs of program 
implementation.  The Orange County Municipalities plan to prepare a common fiscal 
reporting strategy to better define the expenditure and budget line items included in 
annual reports.8 
 
Estimates of Phase I Storm Water Program Costs.   
 
The United States Environmental Protection Agency (USEPA), the California Regional 
Water Quality Control Boards, and the State Board have attempted to evaluate the 
costs of implementing municipal storm water programs.  The assessments 
demonstrate that true costs are difficult to ascertain and reported costs vary widely.  
Nonetheless, they provide a useful context for considering the costs of requirements 
within Tentative Order No. R9-2007-0002.  In addition, reported fiscal analyses tend to 
neglect the costs incurred to municipalities when urban runoff is not effectively 
managed.  Such costs result from pollution, contamination, nuisance, and damage to 
ecosystems, property, and human health.   
 
In 1999 USEPA reported on multiple studies it conducted to determine the cost of 
urban runoff management programs.  A study of Phase II municipalities determined 
that the annual cost of the Phase II program was expected to be $9.16 per household.  
USEPA also studied 35 Phase I municipalities, finding costs to be $9.08 per household 
annually, similar to those anticipated for Phase II municipalities.9   The USEPA cost 
estimate for Phase I municipalities is valuable because it considers municipalities in 
Orange County.   

                                            
6
 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

7
 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 

2000-2003.  P. 2.  
8
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region) 

9
 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68791-68792. 
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A study on program cost was also conducted by the California Regional Water Quality 
Control Board, Los Angeles Region (LARWQCB), where program costs reported in the 
municipalities’ annual reports were assessed.  The LARWQCB estimated that average 
per household cost to implement the MS4 program in Los Angeles County was 
$12.50. 10   Since the Los Angeles County permit is very similar to Order No. R9-2002-
01, this estimate is also useful in assessing general program costs in Orange County.  
 
The State Board also recently commissioned a study by the California State 
University, Sacramento to assess costs of the Phase I MS4 program.  This study 
includes an assessment of costs incurred by Phase I MS4s throughout the State to 
implement their programs.  Annual cost per household in the study ranged from  
$18-46, with the City of Encinitas in San Diego County representing the upper end of 
the range.11   Although no Orange County municipalities were assessed, the cost of 
the City of Encinitas’ program may be somewhat representative of the upper range of 
Orange County MS4 programs.  Encinitas shares similarities with southern Orange 
County, including the similarity of the San Diego MS4 permit to the Orange County 
MS4 permit, the city’s coastal location, and its reliance on tourism.  However, the 
City’s program cost can be considered as the high end of the spectrum for urban 
runoff management program costs because the City has a consent decree with 
environmental groups regarding its program, and City of Encinitas has received 
recognition for implementing a superior program. 
 
It is important to note that reported program costs are not all attributable to compliance 
with MS4 permits.  Many program components, and their associated costs, existed 
before any MS4 permits were ever issued.  For example, street sweeping and trash 
collection costs cannot be solely or even principally attributable to MS4 permit 
compliance, since these practices have long been implemented by municipalities.  
Therefore, true program cost resulting from MS4 permit requirements is some fraction 
of reported costs.  The California State University, Sacramento study found that only 
38 percent of program costs are new costs fully attributable to MS4 permits.  The 
remainder of the program costs were either pre-existing or resulted from enhancement 
of pre-existing programs.12   In 2000, the County of Orange found that even lesser 
amounts of program costs are solely attributable to MS4 permit compliance, reporting 
that the amount attributable to implement the Drainage Area Management Plan 
(DAMP), was less than 20 percent of the total budget.  The remaining 80 percent was 
attributable to pre-existing programs.13 
 
Estimating Costs of Reissued Storm Water Permits 
 

                                            
10

 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 
2000-2003.  P. 2.  

11
 State Board, 2005.  NPDES Stormwater Cost Survey.  P. ii. 

12
 Ibid.  P. 58. 

13
 County of Orange, 2000.  A NPDES Annual Progress Report.  P. 60.  More current data from the 
County of Orange is not used in this discussion because the County of Orange no longer reports 
such information. 
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The vast majority of costs that will be incurred as a result of implementing Order No. 
R9-2007-0002 are not new.  Urban runoff management programs have been in place 
in Orange County for over 15 years.  Any increase in cost to the Copermittees will be 
incremental in nature.  Moreover, since Order No. R9-2007-0002 “fine tunes” the 
requirements of Order No. R9-2002-01, these cost increases are expected to be 
modest. 
 
The anticipated costs of program changes are difficult to estimate because of the 
flexibility inherent within the Permit and the recognition that program modifications will 
vary among the municipalities in response to the specific needs of the local and 
watershed programs.  In other words, the Permit is intended to allow each Permittee to 
de-emphasize some program components and strengthen others based on the 
experience of the jurisdictional programs.   
 
The changes in Order No. R9-2007-0002 reflect the iterative process of BMP 
implementation and the necessarily adaptive nature of storm water management that 
is expected by the U.S. EPA.  In 1996, U.S. EPA recognized that changes to MS4 
programs would occur during the reapplication period based on new information on the 
relative magnitude of a problem, new data on water quality impacts of the storm water 
discharges, and experience gained under the prior permit. 14    Some program changes 
have been proposed by the Copermittees in the permit reapplication package, and 
others have been included because the Regional Board considers those measures 
necessary and feasible to protect water quality from the effects of MS4 discharges.   
 
Other Economic Considerations. 
 
Economic considerations of urban runoff management programs cannot be limited 
only to program costs.  Evaluation of programs requires information on the 
implementation costs and information on the benefits derived from environmental 
protection and improvement.15    Attention is often focused on program costs, but the 
programs must also be viewed in terms of their value to the public.   
 

                                            
14

 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations.  Interpretive 
policy memorandum on reapplication requirements for MS4s. 

15
 Ribaudo M.O. and D. Heelerstein. 1992,  Estimating Water Quality Benefits: Theoretical and 
Methodological Issues.  U.S. Department of Agriculture. Technical Bulletin No. 1808. 
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For example, household willingness to pay for improvements in fresh water quality for 
fishing and boating has been estimated by USEPA to be $158-210.16  This estimate 
can be considered conservative, since it does not include important considerations 
such as marine waters benefits, wildlife benefits, or flood control benefits.  The 
California State University, Sacramento study corroborates USEPA’s estimates, 
reporting annual household willingness to pay for statewide clean water to be $180.17   
When viewed in comparison to household costs of existing urban runoff management 
programs, household willingness to pay estimates exhibit that per household costs 
incurred by Copermittees to implement their urban runoff management programs 
remain reasonable. 
 
The effect of urban runoff on receiving waters can also influence the value of real 
estate in southern Orange County.  For instance, recent marketing of new 
developments in the region prominently features access or proximity to the ocean.18   
This demonstrates the added value of healthy aquatic environments to property 
values.  The real estate industry recognizes that home buyers are willing to pay for 
access to clean water environments. The ability to market water-based recreational 
activities is dependent on healthy water quality conditions.    
 
Municipalities and business groups in Orange County recognize the value of programs 
to prevent and treat urban runoff pollution in Orange County.   For instance, both 
coastal and inland Orange County cities positively promote their access to the Pacific 
Ocean as a valuable quality of life feature.19  In addition, the South Orange County 
Regional Chamber of Commerce’s legislative policy for infrastructure includes the 
support of programs and solutions for non-point source urban water runoff.  This 
demonstrates that the business community realizes the negative economic effects that 
result from polluted urban runoff. 
 

                                            
16

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.  P. 
68793. 

17
 State Board, 2005.  NPDES Stormwater Cost Survey.  P. iv. 

18
 Examples include the “Marblehead Coastal” project in San Clemente 
(http://www.marbleheadonthecoast.com), the “Pacifica San Juan” project in San Juan Capistrano 
(http://pacificasanjuan.com), and “The Strand at Headlands” in Dana Point (http://strandoc.com). 

19
 For a coastal city, see Laguna Beach Overview at http://www.lagunabeachcity.net/about/overview.  
For an inland city, see the Lake Forest 2005 Economic Profile at 
http://www.thearbor.info/pdf/2005%20Economic%20Profile.pdf.   
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Another important way to consider urban runoff management program costs is to 
consider the implementation cost in terms of costs incurred by not improving the 
programs.  Urban runoff in southern California has been found to cause illness in 
people bathing near storm drains.20  A study of south Huntington Beach and north 
Newport Beach (both located in northern Orange County) found that an illness rate of 
about 0.8% among bathers at those beaches resulted in about $3 million annually in 
health-related expenses.21  Extrapolation of such numbers to the wide range of 
beaches of Orange County could result in huge public expenses. 
 
Urban runoff and its impact on receiving waters also affect tourism.  In past years, 
Orange County was featured in the national press for its water quality problems.  Such 
news is likely to have a negative impact on tourism, since polluted beaches are 
generally not attractive to tourists.  According to the Orange County Community 
Indicators Project, the County’s visitors spent an average of $107.70 per day in 2004.22 
The experience of Huntington Beach provides an example of the potential economic 
impact of poor water quality.  Approximately eight miles of Huntington Beach were 
closed for two months in the middle of summer of 1999, severely impacting beach 
visitation.  When considered with the number of visitors and their average expenditure, 
the negative effects to the local economy are obvious. 
 
Coastal tourism is an important industry in Orange County and is dependent upon 
effective management of urban runoff pollution.  The following examples reflect that 
relationship. 
 

DANA POINT: In response to a Grand Jury finding (1999-2000 Rainy Season’s 
First Flush Hits the Harbors of Orange County), the city of Dana Point notes the 
interrelationship between the clean coastal water and the economic health of 
the city. Dana Point reports receiving $5.2 million in transit occupancy tax funds 
in FY 1999-2000 “due in large part because of proximity to the beach. Without 
clean beaches, Dana Point risks losing its major revenue source.” 23   More 
recently, the City budget report estimates that transit occupancy taxes comprise 
35% of general fund revenues for the 2006 fiscal year.  

 

                                            
20

 Haile, R.W., et al, 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 
in Santa Monica Bay.  Santa Monica Bay Restoration Project. 

21
 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 
Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

22
 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 
Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

23
 Orange County Grand Jury. 1999-2000 Rainy Season’s First Flush Hits the Harbors of Orange 
County. 
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LAGUNA BEACH: Tourism is one of the primary components of the Laguna 
Beach economy, and the beach is one of the main tourist attractions in the city.  
In 1999, hotel/motel bed tax revenue was approximately $3 million, 
representing 13% of the City’s general fund revenue.24   In 2006, the City 
expects transit occupancy taxes to represent about 11% of general fund 
revenue.25  The proportional decrease is due to an increase in property taxes, 
which is also affected in part by the quality of coastal waters.  The City Council 
recognizes the value of the beaches to tourists and the local population and has 
funded several low-flow diversion systems in an attempt to decrease beach 
pollution and beach closures. 

 
DOHENY STATE BEACH: In 1997, the U.S. Army Corps of Engineers 
(USACE) prepared an economic analysis as part of the San Juan Creek and 
Aliso Creek Watershed Study.  Recreational value for Doheny State Beach, 
based on annual visitation of 670,545 people in 1995, was calculated at 
$2,850,000.  Furthermore, the USACE notes that lifeguards reported that beach 
attendance falls dramatically when there are unhealthy conditions in the ocean.  
In 1999, the USACE prepared an updated economic study as part of the 
Feasibility Phase of the San Juan Creek Watershed Management Study.  The 
1999 study reports that average beach attendance from 1996 to 1998 increased 
to 918,735. The USACE places a recreation value per visitor at $5.76, which 
implies the annual recreational value of Doheny State Beach for 1996 to 1998 
was $5,291,914. 

 
ALISO BEACH: In 1997, the USACE prepared an economic analysis as part of 
the San Juan Creek and Aliso Creek Watershed Study. Recreational value for 
Aliso Beach, based on annual visitation of 3,477,369 people in 1995, was 
calculated at $14,779,000. In the 1999 Draft Feasibility Report for the Aliso 
Creek Watershed Management Study, the USACE noted that the average 
beach attendance from 1996 to 1998 decreased to 1,148,374. The recreation 
value per visitor was calculated at $4.50 and the average annual impact from 
water quality-related beach closures at Aliso Beach Park was estimated to be 
$468,392.  This number is comparable to an economic analysis conducted as 
part of the Aliso Creek Watershed 205(j) study that estimated the annual 
average recreational value impact of beach closures at Aliso Beach Park to be 
$468,400. 

 

                                            
24

 Laguna Beach at a Glance.  May 2000. Prepared by Moore Iacofano Goltsman, Inc. 
25

 City of Laguna Beach, adopted budget 2006-2007.  Available on-line at: 
http://www.lagunabeachcity.net/government/reference/budget07 
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Finally, it is important to consider the benefits of urban runoff management programs 
in conjunction with their costs.  A recent study conducted by USC/UCLA assessed the 
costs and benefits of implementing various approaches for achieving compliance with 
the MS4 permits in the Los Angeles Region.  The study found that non-structural 
systems would cost $2.8 billion but provide $5.6 billion in benefit.  If structural systems 
were determined to be needed, the study found that total costs would be $5.7 to $7.4 
billion, while benefits could reach $18 billion.26  Costs are anticipated to be borne over 
many years – probably ten years at least.  As can be seen, the benefits of the 
programs are expected to considerably exceed their costs.  Such findings are 
corroborated by USEPA, which found that the benefits of implementation of its  
Phase II storm water rule would also outweigh the costs.27    
 
Additional discussion of economic issues can be found at section 3 of the Fact 
Sheet/Technical Report for Regional Board Order No. R9-2002-01, available at:   
 

http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
 

VII. LEGAL AUTHORITY 

 
The following statutes, regulations, and Water Quality Control Plans provide the basis 
for the requirements of Order No. R9-2006-0011:  Clean Water Act (CWA), California 
Water Code (CWC), 40 CFR Parts 122, 123, 124 (National Pollutant Discharge 
Elimination System Permit Application Regulations for Storm Water Discharges, Final 
Rule), Part II of 40 CFR Parts 9, 122, 123, and 124 (National Pollutant Discharge 
Elimination System – Regulations for Revision of the Water Pollution Control Program 
Addressing Storm Water Discharges; Final Rule), Water Quality Control Plan – Ocean 
Waters of California (California Ocean Plan), Water Quality Control Plan for the San 
Diego Basin (Basin Plan), 40 CFR 131 Water Quality Standards; Establishment of 
Numeric Criteria for Priority Toxic Pollutants for the State of California; Rule (California 
Toxics Rule), and the California Toxics Rule Implementation Plan. 
 
The legal authority citations below generally apply to directives in Order No.  
R9-2007-0002, and provide the Regional Board with ample underlying authority to 
require each of the directives of Order No. R9-2007-0002.  Legal authority citations are 
also provided with each permit section discussion in section IX of this Fact 
Sheet/Technical Report.   
 
CWA 402(p)(3)(B)(ii) – The CWA requires in section 402(p)(3)(B)(ii) that permits for 
discharges from municipal storm sewers “shall include a requirement to effectively 
prohibit non-stormwater discharges into the storm sewers.” 
 

                                            
26

 LARWQCB, 2004.  Alternative Approaches to Stormwater Control.   
27

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P.  
68791. 
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CWA 402(p)(3)(B)(iii) – The CWA requires in section 402(p)(3)(B)(iii) that permits for 
discharges from municipal storm sewers “shall require controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management 
practices, control techniques and system, design and engineering methods, and such 
other provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.”   
 
40 CFR 122.26(d)(2)(i)(B,C,E, and F) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(i)(B,C,E, and F) provide that each Copermittee’s permit application “shall 
consist of:  (i) Adequate legal authority.  A demonstration that the applicant can 
operate pursuant to legal authority established by statute, ordinance or series of 
contracts which authorizes or enables the applicant at a minimum to: […] (B)  Prohibit 
through ordinance, order or similar means, illicit discharges to the municipal separate 
storm sewer; (C) Control through ordinance, order or similar means the discharge to a 
municipal separate storm sewer of spills, dumping or disposal of materials other than 
storm water; […] (E) Require compliance with condition in ordinances, permits, 
contracts or orders; and (F) Carry out all inspection, surveillance and monitoring 
procedures necessary to determine compliance and noncompliance with permit 
conditions including the prohibition on illicit discharges to the municipal separate storm 
sewer.” 
 
40 CFR 122.26(d)(2)(iv) – Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) 
provides that the Copermittee shall develop and implement a proposed management 
program which “shall include a comprehensive planning process which involves public 
participation and where necessary intergovernmental coordination, to reduce the 
discharge of pollutants to the maximum extent practicable using management 
practices, control techniques and system, design and engineering methods, and such 
other provisions which are appropriate.  The program shall also include a description 
of staff and equipment available to implement the program. […]  Proposed programs 
may impose controls on a system wide basis, a watershed basis, a jurisdiction basis, 
or on individual outfalls. […]  Proposed management programs shall describe priorities 
for implementing controls.”   
 
40 CFR 122.26(d)(2)(iv)(A - D) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A - D) require municipalities to implement controls to reduce pollutants 
in urban runoff from new development and significant redevelopment, construction, 
and commercial, residential, industrial, and municipal land uses or activities.  Control 
of illicit discharges is also required. 
 
CWC 13377 – CWC section 13377 provides that “Notwithstanding any other provision 
of this division, the State Board or the regional boards shall, as required or authorized 
by the CWA, as amended, issue waste discharge requirements and dredged or fill 
material permits which apply and ensure compliance with all applicable provisions of 
the act and acts amendatory thereof or supplementary, thereto, together with anymore 
stringent effluent standards or limitation necessary to implement water quality control 
plans, or for the protection of beneficial uses, or to prevent nuisance.” 
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Order No. R9-2007-0002 is an essential mechanism for achieving the water quality 
objectives that have been established for protecting the beneficial uses of the water 
resources in the San Diego Region portion of Orange County.  Federal NPDES 
regulation 40 CFR 122.44(d)(1) requires MS4 permits to include any requirements 
necessary to “achieve water quality standards established under CWA section 303, 
including State narrative criteria for water quality.”  The term “water quality standards” 
in this context refers to a water body’s beneficial uses and the water quality objectives 
necessary to protect those beneficial uses as established in the Basin Plan and 
antidegradation policies. 
 
 

VIII. FINDINGS  

 
The findings of the Order have been modified to reduce repetition in their discussions 
and address new requirements.  Each finding of the Order is provided and discussed 
below.  Additional discussion relative to the findings can be found in section IX of the 
Fact Sheet, which provides discussions of the Order’s directives. 
 

A. Basis For the Order 

 
Finding A.1.  This Order is based on the federal Clean Water Act (CWA), the Porter-
Cologne Water Quality Control Act (Division 7 of the Water Code, commencing with 
Section 13000), applicable state and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 
Discussion of Finding A.1.  In 1987, Congress established CWA Amendments to 
create requirements for storm water discharges under the NPDES program, which 
provides for permit systems to regulate the discharge of pollutants.  Under the Porter-
Cologne Water Quality Control Act, the State Board and the nine Regional Water 
Quality Control Boards have primary responsibility for the coordination and control of 
water quality, including the authority to implement the CWA.  Porter-Cologne (section 
13240) directs the Regional Water Quality Control Boards to set water quality 
objectives via adoption of Basin Plans that conform to all State policies for water 
quality control.   
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As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas.  Since 1990, the San Diego Regional Board has issued area-wide 
MS4 NPDES permits.  The Order will renew Order No. R9-2002-01 to comply with the 
CWA and attain water quality objectives in the Basin Plan by limiting the contributions 
of pollutants conveyed by urban runoff.  Further discussions of the legal authority 
associated with the prohibitions and directives of the Order are provided in section VII 
this document. 
 
Finding A.2.  This Order renews National Pollutant Discharge Elimination System 
(NPDES) Permit No. CAS0108740, which was first issued on July 16, 1990 (Order  
No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) and February 13, 
2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance with Order No. R9-
2002-01, the County of Orange, as the Principal Permittee, submitted a Report of 
Waste Discharge (ROWD) for renewal of the MS4 Permit. 
 
Discussion of Finding A.2.  This Order renews National Pollutant Discharge 
Elimination System (NPDES) Permit No. CAS0108740, which was first issued on July 
16, 1990 (Order No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) 
and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for renewal of the MS4 Permit.  
Supporting information discussing the topic of this finding can be found in section V of 
this document. 
 
Finding A.3.  This Order is consistent with the following precedential Orders adopted 
by the State Water Resources Control Board (State Board) addressing municipal 
storm water NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, 
and Order WQO 2002-0014. 
 
Discussion of Finding A.3.   In recent years the State Board has considered several 
appeals of MS4 permits issued by the Regional Boards.  In Order 99-05, the State 
Board established language for Receiving Water Limitation Language for MS4 permits.  
In Order No. WQ-2000-11, the State Board addressed design standards for Standard 
Urban Storm Water Mitigation Plan (SUSMP) requirements.  Order WQ 2001-15 
addressed Petitions of the San Diego County MS4 Permit issued by the Regional 
Board in 2001 (Order No. R9-2001-01).  Order WQO 2002-0014 addresses Petitions 
of the Orange County MS4 Permit issued by the Regional Board in 2002 (Order No. 
R9-2002-01).   
 

B. Regulated Parties 
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Finding B.1.  Each of the persons in Table 1 of the Order, hereinafter called 
Copermittees or dischargers, owns or operates a municipal separate storm sewer 
system (MS4), through which it discharges urban runoff into waters of the United 
States within the San Diego Region.  These MS4s fall into one or more of the following 
categories: (1) a medium or large MS4 that services a population of greater than 
100,000 or 250,000 respectively; or (2) a small MS4 that is “interrelated” to a medium 
or large MS4; or (3) an MS4 which contributes to a violation of a water quality 
standard; or (4) an MS4 which is a significant contributor of pollutants to waters of the 
United States. 
 
Discussion of Finding B.1.  Section 402 of the CWA prohibits the discharge of any 
pollutant to waters of the United States from a point source, unless that discharge is 
authorized by a NPDES permit.  Though urban runoff comes from a diffuse source, it 
is discharged through MS4s, which are point sources under the CWA.  Federal 
NPDES regulation 40 CFR 122.26(a) (iii) and (iv) provide that discharges from MS4s, 
which service medium or large populations greater than 100,000 or 250,000 
respectively, shall be required to obtain a NPDES permit.  Federal NPDES regulation 
40 CFR 122.26(a)(v) also provides that a NPDES permit is required for “A [storm 
water] discharge which the Director, or in states with approved NPDES programs, 
either the Director or the USEPA Regional Administrator, determines to contribute to a 
violation of a water quality standard or is a significant contributor of pollutants to 
waters of the United States.” Such sources are then designated into the program.   
 
Other small MS4s, such as those serving universities and military installations, also 
exist within the watersheds of Orange County in the San Diego Region.  While these 
MS4s are not subject to this Order, they are subject to the Phase II NPDES storm 
water regulations.  Over time, these MS4s will be designated for coverage under the 
State Board’s statewide general storm water permit for small MS4s. 
 

C. Discharge Characteristics 

 
Finding C.1.  Urban runoff contains waste, as defined in the California Water Code 
(CWC), and pollutants that adversely affect the quality of the waters of the State.  The 
discharge of urban runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
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Discussion of Finding C.1.  Section 13050(d) of the CWC defines “waste” as 
“sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, 
associated with human habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within containers of 
whatever nature prior to, and for purposes of, disposal.”  40 CFR 122.2 defines “point 
source” as “any discernable, confined, and discrete conveyance, including but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operation, landfill leachate collection 
system, vessel or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.”  40 CFR 122.2 defines “discharge of a pollutant” as “Any addition of any 
pollutant or combination of pollutants to waters of the U.S. from any point source.”  
Also, the justification for control of pollution into waters of the state can be found at 
CWC section 13260(a)(1).  State Board Order WQ 2001-15 verifies that urban runoff 
contains waste28. 
 
Finding C.2.  The most common categories of pollutants in urban runoff include total 
suspended solids, sediment (due to anthropogenic activities); pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), 
oxygen-demanding substances (decaying vegetation, animal waste), detergents, and 
trash.   
 
Discussion of Finding C.2.  The National Urban Runoff Program (NURP) study 
showed that heavy metals, organics, coliform bacteria, nutrients, oxygen demanding 
substances (e.g., decaying vegetation), and total suspended solids are found at 
relatively high levels in urban runoff.29  It also found that MS4 discharges draining 
residential, commercial, and light industrial areas contain significant loadings of total 
suspended solids and other pollutants.  The Basin Plan goes on to identify urban 
runoff pollutants to include lawn and garden chemicals, household and automotive 
care products dumped or drained on streets, and sediment that erodes from 
construction sites.30  In addition, the State Board Urban Runoff Technical Advisory 
Committee (TAC) finds that urban runoff pollutants include sediments, nutrients, 
oxygen-demanding substances, heavy metals, petroleum hydrocarbons, pathogenic 
bacteria, viruses, and pesticides.31  Runoff that flows over streets, parking lots, 
construction sites, and industrial, commercial, residential, and municipal areas carries 
these untreated pollutants through storm drain networks directly to the receiving 
waters of the San Diego Region. 

                                            
28

   State Board, 2001. Order WQ 2001-15.  In the Matter of Petitions of Building Industry Association of 
San Diego County and Western States Petroleum Association: For Review of Waster Discharge 
Requirements Order No. 2001-01 for Urban Runoff from San Diego County [NPDES No. 
CAS0108758] Issued by the Regional Board. 

29
 Ibid. 

30
 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9.  San Diego. 

31
 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations. 
Nonpoint Source Management Program.   
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Finding C.3.  The discharge of pollutants and/or increased flows from MS4s may 
cause or threaten to cause the concentration of pollutants to exceed applicable 
receiving water quality objectives and impair or threaten to impair designated 
beneficial uses resulting in a condition of pollution (i.e., unreasonable impairment of 
water quality for designated beneficial uses), contamination, or nuisance. 
 
Discussion of Finding C.3.  The 1992, 1994, and 1996 National Water Quality 
Inventory Reports to Congress prepared by USEPA showed a trend of impairment in 
the nation’s waters from contaminated storm water and urban runoff.32  The 1998 
National Water Quality Inventory Report showed that urban runoff discharges affect 
11% of rivers, 12% of lakes, and 28% of estuaries.  The report states that ocean 
shoreline impairment due to urban runoff increased from 55% in 1996 to 63% in 1998.  
The report notes that urban runoff discharges are the leading source of pollution and 
the main factor in the degradation of surface water quality in California’s coastal 
waters, rivers, and streams.  Furthermore, the NURP study found that pollutant levels 
from illicit discharges were high enough to significantly degrade receiving water 
quality, and threaten aquatic life, wildlife, and human health.33  
 
In addition, the Region’s CWA section 303(d) list, which identifies water bodies with 
impaired beneficial uses within the region, also indicates that the impacts of urban 
runoff on receiving waters are significant.  Many of the impaired water bodies on the 
303(d) list are impaired by constituents that have been found at high levels within 
urban runoff by the County of Orange storm water monitoring program.34  Examples of 
constituents frequently responsible for beneficial use impairment include indicator fecal 
bacteria, heavy metals, and sediment; these constituents have been found at high 
levels in urban runoff both regionally and nationwide.35,36 In addition, impairments may 
be caused by synergistic effects of multiple contaminants or by pollutants not currently 
monitored by storm water programs37. 
 
Finding C.4.  Pollutants in urban runoff can threaten and adversely affect human 
health.  Human illnesses have been clearly linked to recreating near storm drains 
flowing to coastal waters.  Also, urban runoff pollutants in receiving waters can 
bioaccumulate in the tissues of invertebrates and fish, which may be eventually 
consumed by humans. 
 

                                            
32

 USEPA, 2000.  Quality of Our Nation’s Waters: Summary of the National Water Quality Inventory 
1998 Report to Congress – USEPA 841-S-00-001; Water Quality Conditions in the United States: 
Profile from the 1998 National Water Quality Inventory Report to Congress – USEPA 841-F-00-006. 

33
 USEPA, 1993. Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report. 

34
 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11. 

35
 Ibid. 

36
 USEPA, 1983.  Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report.  

37
 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11.  
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Discussion of Finding C.4.   A landmark study, conducted by the Santa Monica Bay 
Restoration Project, found that there was an increased occurrence of illness in people 
that swam in proximity to a flowing storm drain.38   A study of south Huntington Beach 
and north Newport Beach (both located in northern Orange County) found that an 
illness rate of about 0.8% among bathers at those beaches resulted in about $3 million 
annually in health-related expenses.39   Furthermore, urban runoff pollutants in 
receiving waters can bioaccumulate in the tissues of invertebrates and fish, which may 
eventually be consumed by humans.  Pollutants such as heavy metals and pesticides, 
which are commonly found in urban runoff, have been found to bioaccumulate and 
biomagnify in long-lived organisms at the higher trophic levels.40  Since many aquatic 
species are utilized for human consumption, toxic substances accumulated in species’ 
tissues can pose a significant threat to public health.  USEPA supports this finding 
when it states, “As runoff flows over areas altered by development, it picks up harmful 
sediment and chemicals such as oil and grease, pesticides, heavy metals, and 
nutrients (e.g., nitrogen and phosphorus).  These pollutants often become suspended 
in runoff and are carried to receiving waters, such and lakes, ponds, and streams.  
Once deposited, these pollutants can enter the food chain through small aquatic life, 
eventually entering the tissues of fish and humans.”41 
 
Finding C.5.  Urban runoff discharges from MS4s often contain pollutants that cause 
toxicity to aquatic organisms (i.e., adverse responses of organisms to chemicals or 
physical agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
 

                                            
38

 Haile, R.W., et al., 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 
in Santa Monica Bay.  Santa Monica Bay Restoration Project. 

39
 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 
Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

40
 Abel, P.D, 1996.  Water Pollution Biology. 

41
 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  Washington D.C.  EPA 833-R-
00-002. 
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Discussion of Finding C.5.  The Copermittees’ monitoring data exhibits frequent 
toxic conditions in urban runoff during storm events and dry weather.  Toxicity is 
observed in both fresh and marine receiving waters, but varies significantly within and 
among sites and over time.  However, according to the County of Orange, toxicity in 
both dry and wet weather appears concentrated along the coast.  This supports the 
conclusion that toxicity is associated with urban activities and is caused by pollutants 
that flow downstream and become concentrated near the bottom of urbanized 
watersheds.  Physical channel modification and hydromodification are also greatest 
near the coast and likely contribute to findings of toxicity.  The cause of toxicity may 
vary between locations, dates, and indicator organisms.  The actual cause may be 
influenced by various factors such as urbanization, urban runoff management, habitat 
modification, hydromodification, and native aquatic environment.  Toxicity identification 
evaluations (TIEs) have failed to confirm initial findings of toxicity.  Follow-up studies 
by the County of Orange implicate both pollutants and physical stream habitat 
degradation (e.g. channel modification and hydromodification) as factors related to 
toxicity findings.42 
 
Finding C.6.   The Copermittees discharge urban runoff into lakes, drinking water 
reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons, the Pacific 
Ocean, and tributaries thereto within one of the eleven hydrologic units (San Juan 
Hydrologic Unit) comprising the San Diego Region as shown in Tables 2a and 2b.  
Some of the receiving water bodies have been designated as impaired by the 
Regional Board and the United States Environmental Protection Agency (USEPA) in 
2006 pursuant to CWA section 303(d).  Also shown in the Tables are the watershed 
management areas (WMAs) as defined in the Regional Board report, Watershed 
Management Approach, January 2002. 
 
Discussion of Finding C.6.  This finding identifies the Copermittees responsible for 
MS4 discharges in each watershed management area.  The list is identical to Order 
No. R9-2002-01.  The CWA Section 303(d) List of Impaired Waters, 2006 Update has 
been approved by the Regional Board, State Board, and USEPA. 43  This 303(d) list 
identifies waters that do not meet water quality standards after applying certain 
required technology-based effluent limits (“impaired” water bodies).  As part of this 
listing process, states are required to prioritize waters/watersheds for future 
development of Total Maximum Daily Loads (TMDLs).  The listed 303(d) pollutant(s) of 
concern do not necessarily reflect impairment of the entire corresponding WMA or all 
corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Board’s 2006 Section 303(d) List of Water Quality Limited 
Segments.   
 

                                            
42

 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11.  

43
 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-line 
at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html 
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Finding C.7.  The Copermittees’ water quality monitoring data submitted to date 
documents persistent violations of Basin Plan water quality objectives for various 
urban runoff-related pollutants (fecal coliform bacteria, total suspended solids, 
turbidity, metals, etc.) at various watershed monitoring stations.   Persistent toxicity 
has also been observed at some watershed monitoring stations.  In addition, 
bioassessment data indicates that the majority of urbanized receiving waters have 
Poor to Very Poor Index of Biotic Integrity ratings.  In sum, the above findings indicate 
that urban runoff discharges are causing or contributing to water quality impairments, 
and are a leading cause of such impairments in Orange County.   
 
Discussion of Finding C.7.   The Copermittees have produced data that 
demonstrates water quality objectives are frequently not met during dry and wet 
weather.  The 2006 Report of Waste Discharge and the 2005-06 Annual Reports 
document that receiving water monitoring stations often fail to meet water quality 
objectives established in the Basin Plan.  Similar conclusions are found in monitoring 
reported to the Regional Board pursuant to Investigative Orders issued between 2001 
and 2006 for Aliso Creek, Salt Creek44, Prima Deshecha45, and North Creek at Doheny 
Beach46.  Monitoring reported to the State Board pursuant to funding grant agreements 
also demonstrates that discharges from MS4s routinely exceed water quality 
objectives. 47,48, 49, 50, 51.   
 

                                            
44

 An Investigative Order was issued on March 6, 2003 to the City of Dana Point for water quality 
conditions of Salt Creek near Monarch Beach. 

45
 An Investigative Order was issued on July 3, 2002 to the City of San Clemente and the County of 
Orange for water quality conditions of Prima Deshecha Canada (including Poche Beach). 

46
 Investigative Order No. R9-2006-0039 was issued on April 4, 2006 to the City of Dana Point and 
Quantum Ozone, Inc. for an assessment of water quality conditions at North Creek, Doheny Beach. 

47
 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 
Water Resources Control Board Agreement No. 02-216-550-0. 

48
 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 
Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

49
 James Volz. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

50
 Max Anderson. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

51
 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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Water quality in receiving waters downstream of MS4 discharges fail to meet Ocean 
Plan standards52, California Toxics Rule standards53, and Basin Plan objectives.  Data 
submitted in the MS4 Annual Reports indicate that at various times chemical, bacteria, 
pesticide, and metal concentrations may exceed water quality objectives in marine and 
fresh water receiving waters in both wet and dry weather conditions.  Although wet 
weather MS4 effluent data is not generally reported, dry-weather MS4 effluent data 
demonstrates that the effluent contains concentrations of pollutants that would exceed 
receiving water quality objectives. 
 
In most of these watersheds, there are no other significant NPDES permits 
discharging to the creeks.  For instance, there are no live-stream discharges of treated 
waste water in south Orange County. The few NPDES permits in the watersheds are 
mainly for recycled water which only discharges occasionally during the rainy season.  
Because the water quality monitoring indicates exceedances of water quality 
standards and urban runoff is the main source of pollutants in the watersheds, it can 
be inferred that the urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 
 
Finding C.8.  When natural vegetated pervious ground cover is converted to 
impervious surfaces such as paved highways, streets, rooftops, and parking lots, the 
natural absorption and infiltration abilities of the land are lost.  Therefore, runoff leaving 
a developed urban area is significantly greater in runoff volume, velocity, and peak 
flow rate than pre-development runoff from the same area.  Runoff durations can also 
increase as a result of flood control and other efforts to control peak flow rates.  
Increased volume, velocity, rate, and duration of runoff greatly accelerate the erosion 
of downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5% conversion from natural to impervious surfaces.  The increased 
runoff characteristics from new development must be controlled to protect against 
increased erosion of channel beds and banks, sediment pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.     
 
Finding C.9.  Urban development creates new pollution sources as human population 
density increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc. which can either be washed or directly dumped into the MS4.  As a 
result, the runoff leaving the developed urban area is significantly greater in pollutant 
load than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality.   
 

                                            
52

 The Basin Plan incorporates terms and conditions of the State Board’s Water Quality Control Plan for 
Ocean Waters of California (Ocean Plan) as a water quality objective for Ocean Waters in the San 
Diego Region. 

53
 The California Toxics Rule criteria promulgated by the U.S. EPA are directly applicable water quality 
standards for certain priority toxic pollutants in inland surface waters and enclosed bays and 
estuaries in California. 
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Discussion of Findings C.8 and C.9.   
The Natural Resources Defense Council (NRDC) 1999 Report, “Stormwater 
Strategies, Community Responses to Runoff Pollution” identifies two main causes of 
the storm water pollution problem in urban areas.  Both causes are directly related to 
development in urban and urbanizing areas: 
 

1.  Increased volume and velocity of surface runoff.  There are three types of 
human-made impervious covers that increase the volume and velocity of runoff: 
(i) rooftop, (ii) transportation imperviousness, and (iii) non-porous (impervious) 
surfaces.  As these impervious surfaces increase, infiltration will decrease, 
forcing more water to run off the surface, picking up speed and pollutants.   
 
2.  The concentration of pollutants in the runoff.  Certain industrial, commercial, 
residential and construction activities are large contributors of pollutant 
concentrations in urban runoff.  As human population density increases, it 
brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc.   

 
As a result of these two causes, runoff leaving developed urban areas is significantly 
greater in volume, velocity, and pollutant load than pre-development runoff from the 
same area.     
 
By accommodating the traditional approach to storm water management, urbanization 
has also altered the flow regime (rate, magnitude, frequency, timing, and flashiness of 
runoff) that supports aquatic and riparian habitats.  These hydrologic changes are 
driven by the loss of water storage capacity in the watersheds,54 and exacerbated by 
physical alterations of the stream channel network. 55    This relationship between 
urbanization and stream channel integrity has been documented nationally and in 
southern California.  
 

                                            
54

 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium  Vol.47 pp.157-177. 

55
 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  
Bioscience Vol. 47, No. 11, pp.769-784. 
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Hydrologic changes from urban development also directly and indirectly adversely 
affect wetlands.  Natural wetlands support many beneficial uses and provide important 
water-quality related ecological services, including pollutant removal, flood attenuation, 
and groundwater recharge.56   The Center for Watershed Protection recently provided 
USEPA with a synthesis of more than 100 scientific studies on the direct and indirect 
impacts of urbanization on wetlands and the role wetlands play in watershed quality.  
The report found that the three changes from land development with the most potential 
to impact wetlands include: Increased storm water runoff; decreased groundwater 
recharge; and flow constriction.57   Each of these changes can often be avoided or 
minimized by implementing site design and hydromodification BMPs. 
 
When Order No. R9-2002-01 was adopted, studies had shown that the level of 
imperviousness in an area strongly correlates with the quality of nearby receiving 
waters.58  One comprehensive study, which looked at numerous areas, variables, and 
methods, revealed that stream degradation occurs at levels of imperviousness as low 
as 10 – 20%.59  Stream degradation is a decline in the biological integrity and physical 
habitat conditions that are necessary to support natural biological diversity.  For 
instance, few urban streams can support diverse benthic communities with 
imperviousness greater than or equal to 25%.60  To provide some perspective, a 
medium density, single-family home area can be from 25% to 60% impervious 
(variation due to street and parking design).61  
 
More recently, a report on the effects of impervious in southern California streams 
found that local ephemeral and intermittent streams are more sensitive to such effects 
than streams in other parts of the country.  This study, by the Southern California 
Coastal Water Research Program, estimated a threshold of response at a two to three 
percent change in percent of impervious cover in a watershed. 62  This threshold is 
lower than the previously reported estimates by the USEPA that were cited in the Fact 
Sheet for Order No. R9-2002-01. 
 

                                            
56

 Wright, Tiffany, et al. 2006. “Direct and Indirect Impacts of Urbanization on Wetland Quality.”  
Prepared by the Center for Watershed Protection.  Available at: http://www.cwp.org. 81p. 

57
 Ibid p.26 

58
 USEPA, 1999.  Part II.  40 CFR Parts 9, 122, 123, and 124.  National Pollutant Discharge Elimination 
System – Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule.  Federal Register.   

59
 Ibid. 

60
 Ibid. 

61
 Schueler, T.R., 1994.  The Importance of Imperviousness. Watershed Protection Techniques. As 
cited in 64 Fed. Reg. 68725. 

62
 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 
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To demonstrate the principle of increased volume and velocity of runoff from 
urbanization, Figure 1 shows the flow rate of an urban vs. a natural stream.  What the 
figure demonstrates is that urban stream flows have greater peaks and volumes, as 
well as shorter retention times than natural stream flows.  The greater peak flows and 
volumes result in stream degradation through increased erosion of stream banks and 
damage to aquatic habitat.  The shorter retention times result in less time for 
sediments and other pollutants to settle before being carried out to the ocean.  This 
sediment, and the associated pollutants it carries, can be a significant cause of water 
quality degradation.    
 
Figure 1.  Flow Rate of Urban and Natural Streams63 

 
 
Increased volume and velocity of runoff adversely impacts receiving waters and their 
beneficial uses in many ways.  According to the Urban Runoff TAC report,64 increases 
in population density and imperviousness result in changes to stream hydrology 
including: 
 

1. Increased peak discharges compared to pre-development levels; 
2. Increased volume of storm water runoff with each storm compared to pre-

development levels; 
3. Decreased travel time to reach receiving water; increased frequency and severity 

of floods; 
4. Reduced stream flow during prolonged periods of dry weather due to reduced 

levels of infiltration; 
5. Increased runoff velocity during storms due to a combination of effects of higher 

discharge peaks, rapid time of concentration, and smoother hydraulic surfaces 
from channelization; and 

6. Decreased infiltration and diminished ground water recharge. 

                                            
63

 Adapted from Schueler, T.R., 1987.  Controlling Urban Runoff: A Practical Manual for Planning and 
Designing Urban BMPs. Metropolitan Washington Council of Governments. 

64
 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  
Nonpoint Source Management Program.   
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Even though the rainfall depths in arid watersheds are lower, watershed development 
can greatly increase peak discharge rates during rare flood events.65  A study 
conducted in arid watersheds around Riverside, CA showed that, over two decades, 
impervious cover increased from 9% to 22%, which resulted in an increase of more 
than 100% in the peak flow rate for the two-year storm event.  The study also showed 
that the average annual storm water runoff volume had increased by 115% to 130% 
over the same time span.66 
 
Regarding the impact of urban development on urban runoff pollutant loads, the 
Regional Board’s Basin Plan states:  

 
Nonpoint source pollution is primarily the result of man’s uses of land such as 
urbanization, roads and highways, vehicles, agriculture, construction, industry, 
mineral extraction, physical habitat alteration (dredging/filling), 
hydromodification (diversion, impoundment, channelization), silviculture 
(logging), and other activities which disturb land.67 As a result, when rain falls on 
and drains through urban freeways, industries, construction sites, and 
neighborhoods it picks up a multitude of pollutants.  The pollutants can be 
dissolved in the runoff and quickly transported by gravity flow through a vast 
network of concrete channels and underground pipes referred to as storm water 
conveyance systems.  Such systems ultimately discharge the polluted runoff, 
without treatment, into the nation’s creeks, rivers, estuaries, bays, and oceans.68   
 

According to the Center for Watershed Protection, urbanization strongly shapes the 
quality of both surface and ground water in arid and semi-arid regions of the 
southwest.  Since rain events are so rare, pollutants have more time to build up on 
impervious surfaces compared to humid regions.  Therefore, the pollutant 
concentrations of storm water runoff from arid watersheds tends to be higher than that 
of humid watersheds.69   The effect of antecedent rainfall events is demonstrated in a 
recent report from the California Department of Transportation (Caltrans) that found 
the concept of a seasonal first flush is applicable to the southern California climate.70 
 

                                            
65

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection.  P. 695-706. 

66
 Ibid. 

67
 Regional Board, 1994. Water Quality Control Plan for the San Diego Basin. P. 4-66. 

68
 Ibid. P. 4-69 - 4-70. 

69
 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection.  P. 695-706. 

70
 Stenstrom, Michael and Masoud Kayhanian, 2005.  First Flush Phenomenon Characterization. 
Prepared for Caltrans. Report No. CTSW-RT-05-73-02.6   Study jointly performed by UCLA and 
UCD. Most of the data presented was collected from three highly urbanized highway sites in west Los 
Angeles. Much effort went into developing a quantitative way of defining the mass first flush. Other 
aspects include: variability of water quality during storm events, litter characteristics, correlation 
among constituents, first flush of organics and particle size distribution, new methods for measuring 
oil and grease, and grab and composite sampling strategies. The report is available on-line at: 
http://www.dot.ca.gov/hq/env/stormwater/special/newsetup/ 
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Finding C.10.  Development and urbanization especially threaten environmentally 
sensitive areas (ESAs), such as water bodies designated as supporting a RARE 
beneficial use (supporting rare, threatened or endangered species) and CWA 303(d)-
impaired water bodies.  Such areas have a much lower capacity to withstand pollutant 
shocks than might be acceptable in other areas.  In essence, development that is 
ordinarily insignificant in its impact on the environment may become significant in a 
particularly sensitive environment.  Therefore, additional control to reduce pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 
 
Discussion of Finding C.10.  ESAs are defined in the Order as “Areas that include 
but are not limited to all CWA Section 303(d) impaired water bodies; areas designated 
as Areas of Special Biological Significance by the Basin Plan ; water bodies 
designated with the RARE beneficial use by the Basin Plan; areas designated as 
preserves or their equivalent under the Natural Communities Conservation Program 
within the Cities and County of Orange; and any other equivalent environmentally 
sensitive areas which have been identified by the Copermittees.”   
 
Areas that meet this definition are inherently sensitive habitats containing unique, rare, 
threatened, or endangered species, or are not achieving their designated beneficial 
uses.  As discussed above, urban runoff is known to contain a wide range of pollutants 
and have demonstrated toxicity to plants and animals.  Therefore, it is necessary to 
apply additional controls for developments within, adjacent to, or directly discharging to 
ESAs.  This need for additional controls is addressed within each component of the 
Order.  USEPA supports the requirement for additional controls, stating “For 
construction sites that discharge to receiving waters that do not support their 
designated use or other waters of special concern, additional construction site controls 
are probably warranted and should be strongly considered.”71  Further support for 
requiring additional controls to reduce pollutants in discharges to ESAs can be found 
in Mitigation of Storm Water Impacts From New Developments in Environmentally 
Sensitive Areas, a technical report written by the LARWQCB.72 
 
ESAs within the area subject to this Order are expected to be substantially similar to 
the previous Order.  Additions may be necessary once the South County Natural 
Community Conservation Plan/Habitat Conservation Plan (NCCP/HCP) is formally 
adopted.  Other modifications may reflect updated descriptions or findings of 
threatened or endangered aquatic species.  
 
 

                                            
71

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 

72
 LARWQCB, 2001.  Mitigation of Storm Water Impacts From New Developments In Environmentally 
Sensitive Areas.   
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Finding C.11.  Although dependent on several factors, the risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas) 
are not significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural processes 
of filtering and transformation that occur in the soil); (2) taking reasonable steps to 
prevent the illegal disposal of wastes; (3) protecting footings and foundations; and (4) 
ensuring that each drainage feature is adequately maintained in perpetuity.   
 
Discussion of Finding C.11.   Infiltration is an effective means for managing urban 
runoff.  However, measures must be taken to protect groundwater quality when 
infiltration of urban runoff is implemented.  USEPA supports urban runoff infiltration 
and provides guidance for protection of groundwater:  “With a reasonable degree of 
site-specific design considerations to compensate for soil characteristics, infiltration 
may be very effective in controlling both urban runoff quality and quantity problems.  
This strategy encourages infiltration of urban runoff to replace the natural infiltration 
capacity lost through urbanization and to use the natural filtering and sorption capacity 
of soils to remove pollutants; however, the potential for some types of urban runoff to 
contaminate groundwater through infiltration requires some restrictions.”73  The 
restrictions placed on urban runoff infiltration in this Order are based on 
recommendations provided by the USEPA Risk Reduction Engineering Laboratory.  
The State Board found in Order WQ 2000-11 on the appeal of the LARWQCB’s 
Standard Urban Storm Water Mitigation Plan (SUSMP) requirements that the guidance 
provided in the above referenced document by the USEPA Risk Reduction 
Engineering Laboratory is sufficient for the protection of groundwater quality from 
urban runoff infiltration.  To further protect groundwater quality, the Order also includes 
guidance from the LARWQCB,74 the State of Washington,75 and the State of 
Maryland.76  Subsequently, the California Storm Water Quality Association (CASQA) 
has produced technical guidance for post-construction treatment BMPs to protect 
ground water quality77. 
 

                                            
73

 USEPA, 1994.  Potential Groundwater Contamination from Intentional and Nonintentional Stormwater 
Infiltration.  EPA 600 SR-94 051. 

74
 LARWQCB, 2000.  Standard Urban Storm Water Mitigation Plan for Los Angeles County and Cities in 
Los Angeles County.     

75
 Washington State Department of Ecology, 1999.  Draft Stormwater Management in Washington 
State.  Volume V – Runoff Treatment BMPs. Pub. No. 99-15.  

76
 Maryland Department of the Environment, 1999.  2000 Maryland Stormwater Design Manual. Volume 
I.  

77
 CASQA.  The New Development and Redevelopment Handbook, 2003. Available on-line at 
http://www.cabmphandbooks.org/Development.asp 
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D. Urban Runoff Management Programs 

 
Finding D.1.a. This Order specifies requirements necessary for the Copermittees to 
reduce the discharge of pollutants in urban runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to the 
contrary, this continual assessment, revision, and improvement of urban runoff 
management program implementation is expected to ultimately achieve compliance 
with water quality standards.   
 
Discussion of Finding D.1.a.  Under CWA section 402(p), municipalities are required 
to reduce the discharge of pollutants from their MS4s to the maximum extent 
practicable (MEP).  MEP is the critical technology-based performance standard that 
municipalities must attain.  The MEP standard is an ever-evolving, flexible, and 
advancing concept, which considers technical and economic feasibility.  As knowledge 
about controlling urban runoff continues to evolve, so does that which constitutes 
MEP.  Reducing the discharge of storm water pollutants to the MEP requires 
Copermittees to assess each program component and revise activities, control 
measures, best management practices (BMPs), and measurable goals, as necessary 
to meet MEP.    
 
To achieve the MEP standard, municipalities must employ whatever BMPs are 
technically feasible (i.e., are likely to be effective) and are not cost prohibitive.  The 
major emphasis is on technical feasibility.  Reducing pollutants to the MEP means 
choosing effective BMPs, and rejecting applicable BMPs only where other effective 
BMPs will serve the same purpose, or the BMPs would not be technically feasible, or 
the cost would be prohibitive.  In selecting BMPs to achieve the MEP standard, the 
following factors may be useful to consider: 

 
1. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
2. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
3. Public Acceptance: Does the BMP have public support? 
4. Cost:  Will the cost of implementing the BMP have a reasonable relationship 

to he pollution control benefits to be achieved? 
5. Technical Feasibility: Is the BMP technically feasible considering soils, 

geography, water resources, etc? 
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If a municipality reviews a lengthy menu of BMPs and chooses to select only a few of 
the least expensive BMPs, it is likely that MEP has not been met.  On the other hand, 
if a municipal discharger employs all applicable BMPs except those where it can show 
that they are not technically feasible in the locality, or whose cost is prohibitive, it 
would have met the standard.  Where a choice may be made between two BMPs that 
should provide generally comparable effectiveness, the discharger may choose the 
least expensive alternative and exclude the more expensive BMP.  However, it would 
not be acceptable either to reject all BMPs that would address a pollutant source, or to 
pick a BMP based solely on cost, which would be clearly less effective.  In selecting 
BMPs the municipality must make a serious attempt to comply and practical solutions 
may not be easily dismissed.  In any case, the burden is on the municipal discharger 
to show compliance with its permit.  After selecting BMPs, it is the responsibility of the 
discharger to ensure that all BMPs are implemented.78   
 
A definition of MEP is not provided in either the federal statute or in the federal 
regulations.  The final determination regarding whether a municipality has reduced 
pollutants to the MEP can only be made by the Regional Board or the State Board, 
and not by the municipal discharger.  While the Regional Board or the State Board 
ultimately define MEP, it is the responsibility of the Copermittees to initially propose 
actions that implement BMPs to reduce pollution to the MEP.  In other words, the 
Copermittees’ urban runoff management programs to be developed under the Order 
are the Copermittees’ proposals of MEP.  Their total collective and individual activities 
conducted pursuant to their urban runoff management programs become their 
proposal for MEP as it applies both to their overall effort, as well as to specific 
activities.  The Order provides a minimum framework to guide the Copermittees in 
meeting the MEP standard.   
 
It is the Regional Board’s responsibility to evaluate the proposed programs and 
specific BMPs to determine what constitutes MEP, using the above guidance and the 
court’s 1994 decision in NRDC v. California Department of Transportation, Federal 
District Court, Central District of California.  The federal court stated that a 
Copermittee must evaluate and implement BMPs except where (1) other effective 
BMPs will achieve greater or substantially similar pollution control benefits; (2) the 
BMP is not technically feasible; or (3) the cost of BMP implementation greatly 
outweighs the pollution control benefits.  In the absence of a proposal acceptable to 
the Regional Board, the Regional Board will define MEP by requiring implementation 
of additional measures by the Copermittees. 
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 State Water Resources Control Board, 1993.  Memo Entitled Definition of Maximum Extent 
Practicable. 
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The Copermittees’ continual evolution in meeting the MEP standard is expected to 
achieve compliance with water quality standards.  USEPA has consistently supported 
this expectation.  In its Interim Permitting Approach for Water Quality-Based Effluent 
Limitations (WQBELs) in Storm Water Permits, USEPA states “the interim permitting 
approach uses best management practices (BMPs) in first-round storm water permits, 
and expanded or better-tailored BMPs in subsequent permits, where necessary, to 
provide for attainment of water quality standards.”79  USEPA reiterated its position in 
1999, when it stated regarding the Phase II municipal storm water regulations that 
“successive iterations of the mix of BMPs and measurable goals will be driven by the 
objective of assuring maintenance of water quality standards” and “EPA anticipates 
that a permit for a regulated small MS4 operator implementing BMPs to satisfy the six 
minimum control measures will be sufficiently stringent to protect water quality, 
including water quality standards […].”80 
 
The requirements of the Order are expected to achieve compliance with receiving 
water quality standards.  The approach to be used is the continual assessment, 
revision, and improvement of Copermittee best management practice implementation.  
This approach is consistent with the Clean Water Act and State Board guidance. In 
Defenders of Wildlife v. Browner (1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit states: “Under 33 U.S.C. section 1342 (p)(3)(B)(iii), the 
EPA’s choice to include either management practices or numeric limitations in the 
permits was within its discretion.”  In addition, the approach is consistent with State 
Board Order WQ 99-05, which outlines an iterative approach for achieving compliance 
with water quality standards.   
 
Finding D.1.b.   The Copermittees have generally been implementing the jurisdictional 
urban runoff management programs required pursuant to Order No. R9-2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or contribute 
to violations of water quality standards.81   
 
Discussion of Finding D.1.b.   In response to Order No. R9-2002-01, the 
Copermittees have improved their urban runoff management programs.  For instance, 
comprehensive urban runoff management plans have been developed.  In order to 
implement the plans, the Copermittees have, among other things, developed BMP 
requirements, improved inter- and intra-governmental coordination, improved training 
programs, improved illicit discharge detection procedures, and improved their 
monitoring efforts.  Although the programmatic improvements have led to better 
implementation of BMPs, the Copermittees’ monitoring data demonstrate that 
additional or revised BMPs are necessary to prevent discharges from MS4s from 
causing and contributing to violations of water quality standards.  A discussion of data 
collected by the Copermittees is included in the discussion for Finding C.7.    
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 Federal Register / Vol. 61, No. 166 / August 26, 1996 / P. 43761. 
80

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68753-68754. 

81
 Orange County Storm Water Program, 2006.  Unified Annual Progress Report, Program Effectiveness 
Assessment (San Diego Region). 
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Finding D.1.c.  This Order contains new or modified requirements that are necessary 
to improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management Program 
section, are designed to specifically address these high priority water quality problems.  
Other new or modified requirements address program deficiencies that have been 
noted during audits, report reviews, and other Regional Board compliance assessment 
activities.   
 
Discussion of Finding D.1.c.  The Copermittees are required to update and expand 
their urban runoff management programs on jurisdictional and watershed levels in 
order to improve their efforts to reduce the contribution of pollutants in urban runoff to 
the MEP and meet water quality standards.  Changes to Order No. R9-2002-01’s 
requirements have been made to help ensure these two standards are achieved by 
the Copermittees.   
 
The jurisdictional requirements of the Order have been changed based on findings by 
the Regional Board during typical compliance assurance activities.  The Regional 
Board performed full jurisdictional program audits of 8 of the 13 Copermittees during 
the Order No. R9-2002-01 permit term.  Where the audits found common 
implementation problems, requirements have been altered to better ensure 
compliance.  In addition, the Regional Board conducted detailed reviews of every 
jurisdictional annual report submitted by the Copermittees, including provision of 
specific comments to the Copermittees where improvements were found to be 
needed.  Again, where common reporting issues were found, the Order’s requirements 
have been changed to rectify the issues.  Other changes to jurisdictional requirements 
were based on Regional Board inspection findings or receipt of complaints.82    
 
Finally, many of the required updates to the Copermittees’ programs are based on 
recommendations found in the Copermittees’ ROWD.83  In many instances, the 
Copermittees and the Regional Board have identified similar issues that merit program 
modifications. 
 
To better focus on attainment of water quality standards, the Order’s watershed 
requirements have been improved.  Addressing urban runoff management on a 
watershed scale focuses on water quality results by emphasizing the receiving waters 
within the watershed.  The conditions of the receiving waters drive management 
actions, which in turn focus on the water quality problems of the receiving waters each 
watershed.  Improvements to watershed requirements were also made to facilitate 
better understanding of the requirements between the Regional Board and 
Copermittees. 

                                            
82

 Audit reports, report reviews, and inspection reports are available for review at the Regional Board 
office. 

83
 All significant changes made to the Order’s requirements are described and explained in detail in Fact 
Sheet section X. 

0001410



Fact Sheet / Technical Report for 38 February 9, 2007 
Tentative Order No. R9-2007-0002 

 
Finding D.1.d.  Updated Jurisdictional Urban Runoff Management Plans (JURMPs) 
and Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed to 
guide the Copermittees’ urban runoff management efforts and aid the Copermittees in 
tracking urban runoff management program implementation.  It is practicable for the 
Copermittees to update the JURMPs and WURMPs within one year, since significant 
efforts to develop these programs have already occurred.   
 
Discussion of Finding D.1.d.   Development of urban runoff management plans is a 
crucial urban runoff management measure and should be considered a BMP.  The 
plans help organize and focus the Copermittees’ programs and guide their 
implementation.   In its statewide assessment report to USEPA Region IX and the 
State Board, Tetra Tech, Inc. concluded that the lack of a master storm water planning 
document must be considered a serious program deficiency84.  When submitted to the 
Regional Board, the plans provide useful correspondence between the Copermittees 
and the Regional Board.  The Plans also become available for review by the public, 
and thus facilitate public participation in urban runoff management decisions.  Finally, 
while development and submittal of urban runoff management plans are not necessary 
to ensure compliance of the Copermittees’ urban runoff management programs with 
the Order, the Regional Board is provided with a means to track Copermittee 
implementation. 
 
The focus of the Order is on development and implementation of programs which meet 
MEP, rather than creation of Copermittee plans which exhibit MEP.   While the Order 
does not rely upon the plans to ensure MEP and other standards are achieved, the 
plans still serve a useful purpose.  As stated above, the plans serve to organize the 
Copermittees’ efforts to address urban runoff.  As a practical matter, any program of 
the size required by the Order should be documented in writing.  This serves to guide 
implementation of the program by the numerous individuals responsible for program 
implementation. 
 
Urban runoff management plans are not necessary for ensuring compliance with the 
Order because the Order itself contains sufficient detailed requirements to ensure that 
compliance with discharge prohibitions, receiving water limits, and the narrative 
standard of MEP are achieved.  Implementation by the Copermittees of programs in 
compliance with the Order’s requirements, prohibitions, and receiving water limits is 
the pertinent compliance standard to be used under the Order, as opposed to 
assessing compliance by reviewing the Copermittees’ implementation of their plans 
alone.  The Regional Board ensures compliance with the Order by reviewing annual 
reports, conducting inspections, performing audits, and through other general program 
oversight. 
 

                                            
84

 Tetra Tech, Inc. 2006.  Assessment Report on Tetra Tech’s Support of California’s MS4 Stormwater 
Program.  Produced for U.S. EPA Region IX and the California State and Regional Water Quality 
Control Boards. 
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Urban runoff management plans are particularly important and useful for municipalities 
when program implementation is spread across several departments and/or when 
municipalities experience staff turnover.85   Each Copermittee relies on multiple 
employees or contractors for program implementation, but the spread of responsibility 
varies among Copermittees.86   Written jurisdictional plans ensure appropriate 
coordination within each municipality.   
 
Copermittees’ urban runoff management plans are simply descriptions of their urban 
runoff management programs required under the Order.  These plans serve as 
procedural correspondence which guides program implementation and aids the 
Copermittees and Regional Board in tracking implementation of the programs.  In this 
manner, the plans are not functional equivalents of the Order.  For these reasons, the 
Copermittees’ urban runoff management plans need not be an enforceable part of the 
Order. 
 
The Copermittees’ plans and programs can be updated within one year because much 
of their plans and programs are already in existence.  In fact, many parts of their plans 
and programs have been in place for 15 years. Moreover, the adoption of Order No. 
R9-2002-01 required a larger scale reorganization of the Copermittees’ programs than 
Tentative Order No. R9-2007-0002, but also allowed one year for program updates.  
The Copermittees were generally able to meet the time schedule required under Order 
No. R9-2002-01. 
 
Finding D.1.e.   Pollutants can be effectively reduced in urban runoff by the 
application of a combination of pollution prevention, source control, and treatment 
control BMPs.  Pollution prevention is the reduction or elimination of pollutant 
generation at its source and is the best “first line of defense”.  Source control BMPs 
(both structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and out 
of receiving waters).  Treatment control BMPs remove pollutants from urban runoff.   
 
Discussion of Finding D.1.e.  The State Board finds in its Order No. WQ 98-01 that 
BMPs are effective in reducing pollutants in urban runoff, stating that “implementation 
of BMPs [is] generally the most appropriate form of effluent limitations when designed 
to satisfy technology requirements, including reduction of pollutants to the maximum 
extent practicable.”  A State Board TAC further supports this finding by recommending 
“that nonpoint source pollution control can be accomplished most effectively by giving 
priority to [BMPs] in the following order: 
 

1. Pollution Prevention – implementation of practices that use or promote 
pollution free alternatives; 

                                            
85

 Tetra Tech, Inc. 2005.  Program Evaluation Report.  Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 

86
 Responsible departments and employees are described in the 2005-06 Annual Reports for the MS4 
programs.  
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2. Source Control – implementation of control measures that focus on 
preventing or minimizing urban runoff from contacting pollution sources; 

3. Treatment Control – implementation of practices that require treatment of 
polluted runoff either onsite or offsite.”87 

 
Pollution prevention, the reduction or elimination of pollutant generation at its source, 
is an essential aspect of BMP implementation.  Fewer pollutants are available to be 
washed from urban areas when the generation of pollutants by urban activities is 
limited.  Thus, pollutant loads in storm water discharges are reduced from these areas.  
In addition, there is no need to control or treat pollutants that are never generated.88   
Furthermore, pollution prevention BMPs are generally more cost effective than 
removal of pollutants by treatment facilities or cleanup of contaminated media.89,90 
 
In the Pollution Prevention Act of 1990, Congress established a national policy that 
emphasizes pollution prevention over control and treatment.  CWC section 13263.3(a) 
also supports pollution prevention, stating “The Legislature finds and declares that 
pollution prevention should be the first step in a hierarchy for reducing pollution and 
managing wastes, and to achieve environmental stewardship for society.  The 
Legislature also finds and declares that pollution prevention is necessary to support 
the federal goal of zero discharge of pollutants into navigable waters.”  Finally, the 
Basin Plan also supports this finding by stating “To eliminate pollutants in storm water, 
one can either clean it up by removing pollutants or prevent it from becoming polluted 
in the first place.  Because of the overwhelming volume of storm water and the 
enormous costs associated with pollutant removal, pollution prevention is the only 
approach that makes sense.”91 
 

                                            
87

 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  
Nonpoint Source Management Program.   

88
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  

89
 Devinny, J.S. et al. 2004.  Alternative Approaches to Stormwater Quality Control. Prepared for the Los 
Angeles Regional Water Quality Control Board.  Found as Appendix H to NPDES Stormwater Cost 
Survey. Prepared for the California State Water Resources Control Board by the Office of Water 
Programs California State University, Sacramento.  Available on-line at:  
http://www.owp.csus.edu/research/npdes/ 

90
 Schueler, T.R.., 2000. Center for Watershed Protection.  Assessing the Potential for Urban 
Watershed Restoration, Article 142. 

91
 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9. 
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USEPA also supports the utilization of a combination of BMPs to address pollutants in 
urban runoff.  For example, USEPA has found there has been success in addressing 
illicit discharge related problems through BMP initiatives like storm drain stenciling and 
recycling programs, including household hazardous waste special collection days.92  
Structural BMP performance data has also been compiled and summarized by 
USEPA.93  This data indicates that structural BMPs can be effective in reducing 
pollutants in urban runoff discharges.  
 
The summary provides the performance ranges of various types of structural BMPs for 
removing suspended solids, nutrients, pathogens, and metals from storm water flows.  
These pollutants are generally a concern in storm water in the San Diego Region and 
Orange County.94   For suspended solids, the least effective structural BMP type was 
found to remove 30-65% of the pollutant load, while the most effective was found to 
remove 65-100% of the pollutant load.  For nutrients, the least effective structural BMP 
type was found to remove 15-45% of the pollutant load, while the most effective was 
found to remove 65-100% of the pollutant load.  For pathogens, the least effective 
structural BMP type was found to remove <30% of the pollutant load, while the most 
effective was found to remove 65-100% of the pollutant load.  For metals, the least 
effective structural BMP type was found to remove 15-45% of the pollutant load, while 
the most effective was found to remove 65-100% of the pollutant load. 
 
Several studies conducted in the last few years have measured the effectiveness of 
urban runoff treatment BMPs in southern Orange County.  Studies have been 
conducted on both dry weather and wet weather flows.  Each demonstrates that 
treatment control BMPs can, to varying degrees, remove pollutants from urban runoff, 
but that pollution prevention and source control BMPs are necessary to reduce 
pollutant discharges to the point of supporting water quality objectives in the receiving 
waters.  A partial list of such studies includes: 
 

• “Assessment of Best Management Practice (BMP) Effectiveness” by the 
Southern California Coastal Water Research Project (SCCWRP).95  This project 
assesses the effectiveness of BMPs in southern California for improving water 
quality related to toxicity.   

 

                                            
92

 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges. 64 FR 68728. 

93
 USEPA, 1999. Preliminary Data Summary of Urban Storm Water Best Management Practices. EPA 
821-R-99-012. 

94
 Orange County Stormwater Program, Appendix E1 BMP Effectiveness and Applicability for Orange 
County (updated June 2005). 

95
 Jeffrey S. Brown and Steven M. Bay 2005.  Assessment of Best Management Practice (BMP) 
Effectiveness.  SCCWRP Technical Report 461. 

0001414



Fact Sheet / Technical Report for 42 February 9, 2007 
Tentative Order No. R9-2007-0002 

• “Final Report for the Del Obispo Storm Drain Project” by the City of Dana 
Point.96  This report assesses the implementation of a solids removal unit and 
low-flow diversion project. 

 
• “Final Report for the Alipaz Storm Drain Treatment and Low Flow Diversion 

Project” by the City of Dana Point.97  This report assesses the implementation 
of a solids removal unit and low-flow diversion project. 

 
• “Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria 

Disinfection Project” by the County of Orange.98   This report assesses the 
implementation of an ultraviolet system within a box culvert. 

 
• Final Report for J01P28 Interim Water Quality Improvement Package Plant Best 

Management Practices.99  This report assesses the implementation of an 
ultraviolet treatment system at an inland waters storm drain outfall. 

 
• “Final Report for Wetland Capture and Treatment (WetCAT) Network” by the 

City of Laguna Niguel.100  This report assesses the implementation of 
constructed wetlands.  

 
Results of these recent studies demonstrate that treatment at the MS4 outfalls for 
pollutants that have already been discharged into the MS4 is generally unlikely to 
reduce pollutant concentrations to levels that would support water quality objectives.  
 
It is important to note that the Clean Water Act and NPDES federal regulations clearly 
require control of discharges into the MS4.  Section 402(p)(3)(B)(ii) of the Clean Water 
Act states that MS4 permits must "prohibit non-storm water discharges into the storm 
sewers."  40 CFR 122.26(d)(2)(iv)(B) requires Copermittees to "detect and remove […] 
illicit discharges and improper disposal into the storm sewer."  40 CFR 
122.26(d)(2)(iv)(D) requires the Copermittees to "reduce pollutants in storm water 
runoff from construction sites to the municipal storm sewer system."   
 

                                            
96

 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 
Water Resources Control Board Agreement No. 02-216-550-0. 

97
 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 
Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

98
 Volz, James. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

99
 Anderson, Max. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

100
 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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The Order's approach to regulating discharges into and from the MS4 is in accordance 
with State Board Order WQ 2001-15.  In that order, the State Board reviewed the San 
Diego County permit (Order No. 2001-01) requirements and made one change to one 
prohibition.101  The Order upheld all other requirements of the current permit.  Order  
No. R9-2007-0002 incorporates the one change made by the State Board, and 
continues the approach of Order No. 2001-01 (the basis for the current permit), as it 
was upheld by the State Board in Order WQ 2001-15.  State Board Order WQ 2001-15 
supports such requirements, stating:  "It is important to emphasize that dischargers 
into MS4s continue to be required to implement a full range of BMPs, including source 
control." 
 
The Court of Appeals, Fourth Appellate District, found that the current permit's 
approach to regulation of discharges into the MS4 was appropriate.  Since the 
Tentative Order utilizes the same approach, the court decision supports the Tentative 
Order's requirements. 
 
Finding D.1.f.  Urban runoff needs to be addressed during the three major phases of 
urban development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which is 
not guided by water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can impact 
receiving water beneficial uses.  Construction sites without adequate BMP 
implementation result in sediment runoff rates which greatly exceed natural erosion 
rates of undisturbed lands, causing siltation and impairment of receiving waters.  
Existing urban development generates substantial pollutant loads which are 
discharged in urban runoff to receiving waters. 
 
Discussion of Finding D.1.f.   MS4 permits are issued to municipalities because of 
their land use authority.  The ultimate responsibility for the pollutant discharges, 
increased runoff, and inevitable long-term water quality degradation that results from 
urbanization lies with local governments.  This responsibility is based on the fact that it 
is the local governments that have authorized the urbanization (i.e., conversion of 
natural pervious ground cover to impervious urban surfaces) and the land uses that 
generate the pollutants and runoff.  Furthermore, the MS4 through which the pollutants 
and increased flows are conveyed, and ultimately discharged into natural receiving 
waters, are owned and operated by the same local governments.  In summary, the 
Copermittees under the Order are responsible for discharges into and out of their 
MS4s because (1) they own and operate the MS4; and (2) they have the legal 
authority that authorizes the very development and land uses with generate the 
pollutants and increased flows in the first place.   
 

                                            
101

 The State Board removed the prohibition of discharges into the MS4 that cause or contribute to 
exceedances of water quality objectives.  The revision allows for treatment of storm water flows once 
the pollutants have entered the MS4.  It does not affect the effective prohibition on certain dry-
weather flows into the MS4 that is required by the Clean Water Act. 
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For example, since grading cannot commence prior to the issuance of a local grading 
permit, the Copermittees have a built-in mechanism to ensure that all grading activities 
are protective of receiving water quality.  The Copermittee has the authority to withhold 
issuance of the grading permit until the project proponent has demonstrated to the 
satisfaction of the Copermittee that the project will not violate their ordinances or 
cause the Copermittee to be in violation of its MS4 permit.  Since the Copermittee will 
ultimately be held responsible for any discharges from the grading project by the 
Regional Board, the Copermittee will want to use its own permitting authority to ensure 
that whatever measures the Copermittee deems necessary to protect discharges into 
its MS4 are in fact taken by the project proponent. 
 
The Order holds the local government accountable for this direct link between its land 
use decisions and water quality degradation.  The Order recognizes that each of the 
three major stages in the urbanization process (development planning, construction, 
and the use or operational stage) are controlled by and must be authorized by the 
local government.  Accordingly, this permit requires the local government to 
implement, or require others to implement, appropriate best management practices to 
reduce pollutant discharges and increased flow during each of the three stages of 
urbanization. 
 
Including plans for BMP implementation during the design phase of new development 
and redevelopment offers the most cost effective strategy to reduce urban runoff 
pollutant loads to surface waters.102  The Phase II regulations for small municipalities 
reflect the necessity of addressing urban runoff during the early planning phase.  Due to 
the greater water quality concerns generally experienced by larger municipalities, Phase 
II requirements for small municipalities are also applicable to larger municipalities such 
as the Copermittees.  The Phase II regulations direct municipalities to develop, 
implement, and enforce a program to address storm water runoff from new development 
and redevelopment projects that disturb greater than or equal to one acre, including 
projects less than one acre that are part of a larger common plan of development or 
sale.  The program must ensure that controls are in place that would prevent or 
minimize water quality impacts.  This includes developing and implementing strategies 
which include a combination of structural and/or non-structural BMPs appropriate to the 
locality.  The program must also ensure the adequate long-term operation and 
maintenance of BMPs.103  USEPA expands on the Phase II regulations for urban 
development when it recommends that Copermittees: 
 

                                            
102

 USEPA, 2000. Storm Water Phase II Compliance Assistance Guide. EPA 833-R-00-002.  
103

 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 64 FR 68845. 
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“Adopt a planning process that identifies the municipality’s program goals (e.g., 
minimize water quality impacts resulting from post-construction runoff from new 
development and redevelopment), implementation strategies (e.g., adopt a 
combination of structural and/or non-structural BMPs), operation and 
maintenance policies and procedures, and enforcement procedures.  In 
developing your program, you should consider assessing existing ordinances, 
policies, programs and studies that address storm water runoff quality.”   

 
Management of urban runoff during the construction phase is also essential.  USEPA 
explains in the preamble to the Phase II regulations that storm water discharges 
generated during construction activities can cause an array of physical, chemical, and 
biological water quality impacts.  Specifically, the biological, chemical and physical 
integrity of the waters may become severely compromised due to runoff from 
construction sites.  Fine sediment from construction sites can adversely affect aquatic 
ecosystems by reducing light penetration, impeding sight-feeding, smothering benthic 
organisms, abrading gills and other sensitive structures, reducing habitat by clogging 
interstitial spaces within the streambed, and reducing intergravel dissolved oxygen by 
reducing the permeability of the bed material.  Water quality impairment also results, in 
part, because a number of pollutants are preferentially absorbed onto mineral or organic 
particles found in fine sediment.  The interconnected process of erosion (detachment of 
the soil particles), sediment transport, and delivery is the primary pathway for 
introducing key pollutants, such as nutrients, metals, and organic compounds into 
aquatic systems.104 
 
Finally, urban runoff from existing development must be addressed.  The 
Copermittees’ monitoring data exhibits that significant water quality problems exist in 
receiving waters which receive urban runoff from areas with extensive existing 
development, such as Aliso Creek.  Source identification, BMP requirements, 
inspections, and enforcement are all important measures which can be implemented 
to address urban runoff from existing development.  USEPA supports inspections and 
enforcement by municipalities when it states “Effective inspection and enforcement 
requires […] penalties to deter infractions and intervention by the municipal authority to 
correct violations.  Enforcement mechanisms […] also must be described.”105 
 
Finding D.1.g.  Annual reporting requirements included in this Order are necessary to 
meet federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   
 
Discussion of Finding D.1.g.  The annual reporting requirements are consistent with 
federal NPDES regulation 40 CFR 122.41, which states: 

  

                                            
104

 Ibid., 64 FR 68728.  
105

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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“The operator of a large or medium municipal separate storm sewer system of a 
municipal separate storm sewer system that has been designated by the 
Director under section 122.26(a)(1)(v) of this part must submit an annual report 
by the anniversary of the date of the issuance of the permit for such a system.  
The report shall include: (1) The status of implementing the components of the 
storm water management program that are established as permit conditions; (2) 
Proposed changes to the storm water management program that are 
established as permit condition,  Such proposed changes shall be consistent 
with § 122.26(d)(2)iii) of this part; (3) Revisions, if necessary, to the assessment 
of controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)iv) and (d)(2)(v) of this part; (4) A summary of data, including 
monitoring data, that is accumulated throughout the reporting year; (5) Annual 
expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and 
public education programs; and (7) Identification of water quality improvements 
or degradation.” 
 

CWC section 13267 provides that “the regional board may require that any person 
who has discharged […] shall furnish, under penalty of perjury, technical or monitoring 
reports which the regional board requires.”   
 
The Regional Board must assess the reports to ensure that the Copermittees’ 
programs are adequate to assess and address water quality.  The reporting 
requirements can also be useful tools for the Copermittees to review, update, or revise 
their programs.  Areas or issues which have received insufficient efforts can also be 
identified and improved. 
 
Finding D.2.a.  The Standard Urban Storm Water Mitigation Plan (SUSMP) 
requirements contained in this Order are consistent with Order WQ-2000-11 adopted 
by the State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which essentially 
require that urban runoff generated by 85 percent of storm events from specific 
development categories be infiltrated or treated, reflect the MEP standard.  The order 
also found that the SUSMP requirements are appropriately applied to the majority of 
the Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline outlets 
(RGOs), in SUSMPs.   
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Discussion of Finding D.2.a.   The post-construction requirements and design 
standards contained in the SUSMP section of Order No. R9-2007-0002 constitute 
MEP consistent with State Board guidance, court decisions, and Regional Board 
requirements.  The State Board and Regional Boards have made several recent 
decisions in regards to inclusion of SUSMP requirements in MS4 permits.  In a 
precedential decision, State Board WQ Order No. 2000-11, the State Board found that 
the SUSMP provisions constitute MEP for addressing pollutant discharges resulting 
from Priority Development Projects.  The provisions of the SUSMP section of the 
Order are also consistent with those previously issued by the Regional Board for 
Orange County (Order No. R9-2002-0001) and San Diego County (Order  
Nos. R9-2001-01 and R9-2007-0001), as well as requirements in the Los Angeles 
County MS4 permit (Order No. R4-2001-182).  In State Board Order WQ 2001-15, the 
State Board reaffirmed that SUSMP requirements constitute MEP.  Moreover, the 
SUSMP requirements of the San Diego County MS4 permit (Order No. R9-2001-01) 
were upheld when the California State Supreme Court declined to hear the matter on 
appeal. 
 
Finding D.2.b.  Controlling urban runoff pollution by using a combination of onsite 
source control and Low Impact Development (LID) site design BMPs augmented with 
treatment control BMPs before the runoff enters the MS4 is important for the following 
reasons:  (1) Many end-of-pipe BMPs (such as diversion to the sanitary sewer) are 
typically ineffective during significant storm events.  Whereas, onsite source control 
BMPs can be applied during all runoff conditions; (2) End-of-pipe BMPs are often 
incapable of capturing and treating the wide range of pollutants which can be 
generated on a sub-watershed scale; (3) End-of-pipe BMPs are more effective when 
used as polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between the 
source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in the effort to 
educate the public regarding sources of pollution and their prevention.  
 
Discussion of Finding D.2.b.  Many end-of-pipe BMPs are designed for low flow 
conditions because their end-of-pipe location prevents them from being designed for 
large storm events.  This results in the end-of-pipe BMPs being overwhelmed, 
bypassed, or ineffective during larger storm events more frequently than onsite BMPs 
designed for larger storms.  BMPs are also frequently most effective for a particular 
type of pollutant (such as sediment).  Such BMPs may be appropriate for small sites 
with a limited suite of pollutants generated; however, end-of-pipe BMPs must typically 
be able to address a wide range of pollutants generated by a sub-watershed, limiting 
their effectiveness and/or increasing costs.  Moreover, the location of some end-of-
pipe BMPs allow for untreated pollutants to be discharged to and degrade receiving 
waters prior to their reaching the BMPs.  This fails to protect receiving waters, which is 
the purpose of BMP implementation.  In addition, opportunities to educate the public 
regarding urban runoff pollution can be lost when end-of-pipe BMPs are located away 
from pollutant sources and out of sight.  Onsite BMPs can lead to a better public 
understanding of urban runoff issues since their presence can provide a visible and/or 
tangible lesson in pollution prevention.        
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Finding D.2.c. Use of Low-Impact Development (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of urban 
runoff discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs help 
preserve and restore the natural hydrologic cycle of the site, allowing for filtration and 
infiltration which can greatly reduce the volume, peak flow rate, velocity, and pollutant 
loads of urban runoff.   
 
Discussion of Finding D.2.c.  The use of LID site design BMPs helps reduce the 
amount of impervious area associated with urbanization and allows storm water to 
infiltrate into the soil.  Natural vegetation and soil filters urban runoff and reduces the 
volume and pollutant loads of storm water.  Studies have revealed that the level of 
imperviousness resulting from urbanization is strongly correlated with the water quality 
impairment of nearby receiving waters.106  In many cases, the impacts on receiving 
waters due to changes in hydrology can be more significant than those attributable to 
the contaminants found in storm water discharges.107   These impacts include stream 
bank erosion (increased sediment load and subsequent deposition), benthic habitat 
degradation, and decreased diversity of macroinvertebrates.  Although conventional 
BMPs do reduce pollutant loads, they may not effectively control adverse effects from 
changes in the discharge hydrologic conditions.108   
 
The Order includes requirements for developments to include site design BMPs that 
mimic or replicate the natural hydrologic cycle.  Open space designs which maximize 
pervious surfaces and retention of “natural” drainages have been found to reduce both 
the costs of development and pollutant export.109  Moreover, USEPA finds including 
plans for a “natural” site design and BMP implementation during the design phase of 
new development and redevelopment offers the most cost effective strategy to reduce 
pollutant loads to surface waters.110   In addition, a recent U.S. Department of Housing 
and Urban Development guidance document on low-impact development notes that 
the use of LID-based storm water management design allows land to be developed, 
but in a cost-effective manner that helps mitigate potential environmental impacts.111 
 

                                            
106

 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 
– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

107
 Ibid. 

108
 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 

109
 Center for Watershed Protection, 2000.  “The Benefits of Better Site Design in Residential 
Subdivisions.”  Watershed Protection Techniques.  Vol. 3. No. 2. 

110
 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 
– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

111
   U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 
2003.  “The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA.  131p. 
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Finding D.2.d.  Retail Gasoline Outlets (RGOs) are significant sources of pollutants in 
urban runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace metals 
(including copper and zinc) than other urban areas.   
 
Discussion of Finding D.2.d.  RGOs are included in the Order as a Priority 
Development Project category because RGOs produce significantly greater loadings 
of hydrocarbons and trace metals (including copper and zinc) than other urban areas.  
To meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) an ADT of 100 or more 
vehicles per day.  These are appropriate thresholds since vehicular development size 
and volume of traffic are good indicators of potential impacts of urban runoff from 
RGOs on receiving waters.   
 
This finding has been added to satisfy State Board WQ Order No. 2000-11’s 
requirements for including RGOs as a Priority Development Category.  Order No. 
2000-11 acknowledged that a threshold (size, average daily traffic, etc.) appropriate to 
trigger SUSMP requirements should be developed for RGOs and that specific findings 
regarding RGOs should be included in MS4 permits to justify the requirement.112  
Additional detail to support the inclusion of RGOs can be found in Fact Sheet Section 
X.D.1.  
 
Finding D.2.e. Heavy industrial sites are significant sources of pollutants in urban 
runoff.  Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, source 
control, and treatment control BMPs are needed at heavy industrial sites in order to 
meet the MEP standard.  These BMPs are necessary where the heavy industrial site is 
larger than one acre.  The one acre threshold is appropriate, since it is consistent with 
requirements in the Phase II NPDES storm water regulations that apply to small 
municipalities. 
 

                                            
112

 State Board, 2000.  Order WQ 2000-11.   
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Discussion of Finding D.2.e.    Heavy industrial sites can be a significant source of 
pollutants in urban runoff.  In an extensive review of storm water literature, the 
LARWQCB found widespread support for the finding that "industrial and commercial 
activities can also be considered hot spots as sources of pollutants.”  It also found that 
"industrial and commercial areas were likely to be the most significant pollutant source 
areas" of heavy metals.113   Likewise, runoff from heavy industry in the Santa Clara 
Valley has been found to be extremely toxic. 114   These findings are corroborated by 
USEPA, which states in the preamble to the 1990 Phase I NPDES storm water 
regulations that "Because storm water from industrial facilities may be a major 
contributor of pollutants to municipal separate storm sewer systems, municipalities are 
obligated to develop controls for storm water discharges associated with industrial 
activity through their system in their storm water management program."  Since heavy 
industrial sites can be a significant source of pollutants in urban runoff in a manner 
similar to other SUSMP project categories such as commercial development or 
automotive repair shops, it is appropriate to include heavy industrial sites as a SUSMP 
category in the Order.  
 
The Phase I NPDES storm water regulations require the Copermittees to "control 
through ordinance, permit, contract, order, or similar means, the contribution of 
pollutants to the municipal storm sewer by storm water discharges associated with 
industrial activity and the quality of storm water discharged from sites of industrial 
activity" (40 CFR 122.26(d)(2)(i)).  In addition, it has been established that the MEP 
standard for the control of urban runoff from new development projects includes 
incorporation of the SUSMP requirements.  Since the Copermittees must both control 
pollutants from industrial sites and meet the MEP standard for new development, it is 
appropriate to apply the SUSMP requirements to heavy industrial sites. 
 
The State Board's Order WQ 2000-11 indicates that it is appropriate to apply SUSMP 
requirements to categories of development where evidence shows the category of 
development can be a significant source of pollutants.  As evidenced above, heavy 
industrial sites can be a significant source of pollutants.  Therefore, the Order includes 
heavy industrial sites as a SUSMP Priority Development Project category. 
 
Finding D.2.f.  If not properly designed or maintained, certain BMPs implemented or 
required by municipalities for urban runoff management may create a habitat for 
vectors (e.g. mosquitoes and rodents).  However, proper BMP design to avoid 
standing water can prevent the creation of vector habitat.  Nuisances and public health 
impacts resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities and local vector control agencies and the 
State Department of Health Services during the development and implementation of 
urban runoff management programs. 
 

                                            
113
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114
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Discussion of Finding D.2.f.  The implementation of certain structural BMPs or other 
urban runoff treatment systems can result in significant vector problems in the form of 
increased breeding or harborage habitat for mosquitoes, rodents or other potentially 
disease transmitting organisms.  The implementation of BMPs that retain water may 
provide breeding habitat for a variety of mosquito species, some of which have the 
potential to transmit diseases such as Western Equine Encephalitis, St. Louis 
Encephalomyelitis, and malaria. Recent BMP implementation studies by Caltrans115 in 
District 7 and District 11 have demonstrated mosquito breeding associated with some 
types of BMPs. The Caltrans BMP Retrofit Pilot study cited lack of maintenance and 
improper design as factors contributing to mosquito production.  However, a 
Watershed Protection Techniques article describes management techniques for 
selecting, designing, and maintaining structural treatment BMPs to minimize mosquito 
production. 116   State and local urban runoff management programs that include 
structural BMPs with the potential to retain water have been implemented in Florida 
and the Chesapeake Bay region without resulting in significant public health threats 
from mosquitoes or other vectors.117   
 
Finding D.3.a.  In accordance with federal NPDES regulations and to ensure the most 
effective oversight of industrial and construction site discharges, discharges of runoff 
from industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for enforcing its 
local permits, plans, and ordinances, and the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, State Board Order 
99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and the General 
Industrial Activities Storm Water Permit, State Board Order 97-03 DWQ, NPDES No. 
CAS000001 (General Industrial Permit).  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial and 
construction activities.  Those measures may require the implementation of additional 
BMPs than are required under the statewide general permits for activities subject to 
both state and local regulation.     
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Discussion of Finding D.3.a.   USEPA finds the control of pollutant discharges from 
industry and construction so important to receiving water quality that it has established 
a double system of regulation over industrial and construction sites.  This double 
system of regulation consists of two parallel regulatory systems with the same 
common objective:  to keep pollutants from industrial and construction sites out of the 
MS4.  In this double system of regulation for runoff from industrial and construction 
sites, local governments must enforce their legal authorities (i.e., local ordinances and 
permits) while the Regional Board must enforce its legal authority (i.e., statewide 
general industrial and construction storm water permits).  These two regulatory 
systems are designed to complement and support each other.  Municipalities are not 
required to enforce Regional Board and State Board permits; however, they are 
required to enforce their ordinances and permits.  The Federal regulations are clear 
that municipalities have responsibility to address runoff from industrial and 
construction sites which enters their MS4s.   
 
Municipalities have this responsibility because they have the authority to issue land 
use and development permits.  Since municipalities are the lead permitting authority 
for industrial land use and construction activities, they are also the lead for 
enforcement regarding runoff discharges from these sites.  For sites where the 
municipality is the lead permitting authority, the Regional Board will work with the 
municipality and provide support where needed.  The Regional Board will assist 
municipalities in enforcement against non-compliant sites after the municipality has 
exhibited a good faith effort to bring the site into compliance.   
 
According to USEPA, the storm water regulations envision that NPDES permitting 
authorities and municipal operators will cooperate to develop programs to monitor and 
control pollutants in storm water discharges from industrial facilities.118  USEPA 
discusses the “dual regulation” of construction sites in its Storm Water Phase II 
Compliance Assistance Guide, which states “Even though all construction sites that 
disturb more than one acre are covered nationally by an NPDES storm water permit, 
the construction site runoff control minimum measure […] is needed to induce more 
localized site regulation and enforcement efforts, and to enable operators […] to more 
effectively control construction site discharges into their MS4s.” 119   While the Storm 
Water Phase II Compliance Assistance Guide applies to small municipalities, it is 
applicable to the Copermittees, because they are similar in size and have the potential 
to discharge similar pollutant types as Phase II municipalities.   
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Finding D.3.b.  Identification of sources of pollutants in urban runoff (such as 
municipal areas and activities, industrial and commercial sites/sources, construction 
sites, and residential areas), development and implementation of BMPs to address 
those sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants into and from its MS4 are 
reduced to the MEP.  Inspections and other compliance verification methods are 
needed to ensure minimum BMPs are implemented.  Inspections are especially 
important at high risk areas for pollutant discharges. 
 
Discussion of Finding D.3.b.     Source identification is necessary to characterize the 
nature and extent of pollutants in discharges and to develop appropriate BMPs.  It is 
the first step in a targeted approach to urban runoff management.  Source 
identification helps identify the location of potential sources of pollutants in urban 
runoff.  Pollutants found to be present in receiving waters can then be traced to the 
sites which frequently generate such pollutants.  In this manner source inventories can 
help to target inspections, monitoring, and potential enforcement.  This allows for 
limited inspection, monitoring, and enforcement time to be most effective.  USEPA 
supports source identification as a concept when it recommends construction, 
municipal, and industrial source identification in guidance and the federal 
regulations.120,121   
 
The development of BMPs for identified sources will help ensure that appropriate, 
consistent controls are implemented at all types of urban development and areas.  
Copermittees must reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable.  To achieve this level of pollutant reduction, BMPs must be 
implemented.  Designation of minimum BMPs helps ensure that appropriate BMPs are 
implemented for various sources.  These minimum BMPs also serve as guidance as to 
the level of water quality protection required.  USEPA requires development and 
implementation of BMPs for construction, municipal, commercial, industrial, and 
residential sources at 40 CFR 122.26(d)(2)(iv)(A-D). 
 
Updating ordinances and approval processes is necessary in order for the 
Copermittees to control discharges to their MS4s.  USEPA supports updating 
ordinances and approval processes when it states “A crucial requirement of the 
NPDES storm water regulation is that a municipality must demonstrate that it has 
adequate legal authority to control the contribution of pollutants in storm water 
discharged to its MS4. […]  In order to have an effective municipal storm water 
management program, a municipality must have adequate legal authority to control the 
contribution of pollutants to the MS4. […] ‘Control,’ in this context, means not only to 
require disclosure of information, but also to limit, discourage, or terminate a storm 
water discharge to the MS4.”122 
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Inspections provide a necessary means for the Copermittees to evaluate compliance 
of pollutant sources with their municipal ordinances and minimum BMP requirements.  
USEPA supports inspections when it recommends inspections of construction, 
municipal, and industrial sources.123  Inspection of high risk sources are especially 
important because of the ability of frequent inspections to help ensure compliance, 
thereby reducing the risk associated with such sources.  USEPA suggests that 
inspections can improve compliance when it states “Effective inspection and 
enforcement requires […] penalties to deter infractions and intervention by the 
municipal authority to correct violations.”124   
 
Finding D.3.c. Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban streams used in this 
manner are part of the municipalities MS4 regardless of whether they are natural, 
man-made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
 
Discussion of Finding D.3.c.    An MS4 is defined in the federal regulations as a 
conveyance or system of conveyances (including roads with drainage systems, 
municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm 
drains), owned or operated by a Copermittee, and designed or used for collecting or 
conveying urban runoff.125  Natural drainage patterns and urban streams are frequently 
used by municipalities to collect and convey urban runoff away from development 
within their jurisdiction.  Therefore, the Regional Board considers natural drainages 
that are used for conveyances of urban runoff, regardless of whether or not they’ve 
been altered by the municipality, as both part of the MS4s and as receiving waters.  To 
clarify, an unaltered natural drainage, which receives runoff from a point source 
(channeled by a Copermittee to drain an area within their jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4, is both an MS4 
and a receiving water.126 
 
Finding D.3.d.  As operators of the MS4s, the Copermittees cannot passively receive 
and discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially accepts 
responsibility for discharges into the MS4 that it does not prohibit or control.  These 
discharges may cause or contribute to a condition of contamination or a violation of 
water quality standards. 
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Discussion of Finding D.3.d.  CWA section 402(p) requires operators of MS4s to 
prohibit non-storm water discharges into their MS4s.  This is necessary because 
pollutants which enter the MS4 generally are conveyed through the MS4 to be 
eventually discharged into receiving waters.  If a municipality does not prohibit non-
storm water discharges, it is providing the pathway (its MS4) which enables pollutants 
to reach receiving waters.  Since the municipality’s storm water management service 
can result in pollutant discharges to receiving waters, the municipality must accept 
responsibility for the water quality consequences resulting from this service. 
Furthermore, third party discharges can cause a municipality to be out of compliance 
with its permit.  Since pollutants from third parties which enter the MS4 will eventually 
be discharged from the MS4 to receiving waters, the third party discharges can result 
in a situation of municipality non-compliance if the discharges lead to an exceedance 
of water quality standards.  For these reasons, each Copermittee must prohibit and/or 
control discharges from third parties to its MS4.  USEPA supports this concept when it 
states “the operators of regulated small MS4s cannot passively receive and discharge 
pollutants from third parties” and “the operator of a small MS4 that does not prohibit 
and/or control discharges into its system essentially accepts ‘title’ for those discharges.  
At a minimum, by providing free and open access to the MS4s that convey discharges 
to the waters of the United States, the municipal storm sewer system enables water 
quality impairment by third parties.”127 
 
Finding D.3.e.  Waste and pollutants which are deposited and accumulate in MS4 
drainage structures will be discharged from these structures to waters of the U.S. 
unless they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this reason, 
pollutant discharges into MS4s must be reduced to the MEP. 
 
Discussion of Finding D.3.e.   When rain falls and drains urban freeways, industries, 
construction sites, and neighborhoods, it picks up a multitude of pollutants.  Gravity 
flow transports the pollutants to the MS4.  Illicit discharges and connections also 
contribute a significant amount of pollutants to MS4s.  MS4s are commonly designed 
to convey their contents as quickly as possible.  Due to the resulting typically high flow 
rates within the concrete conveyance systems of MS4s, pollutants which enter or are 
deposited in the MS4 and not removed are generally flushed unimpeded through the 
MS4 to waters of the United States.  Since treatment generally does not occur within 
the MS4, in such cases reduction of pollutants to the MEP must occur prior to 
discharges entering the MS4. 
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The importance of this concept is supported by the tons of wastes/pollutants that have 
been removed from the Copermittees’ MS4s as reported in their ROWD.128  Moreover, 
these pollutants will be discharged into receiving waters unless an effective MS4 and 
structural treatment BMP maintenance program is implemented by the Copermittees.  
The requirement for Copermittees to conduct a MS4 maintenance program is 
specifically directed in both the Phase I and Phase II storm water regulations.  
Regarding MS4 cleaning, USEPA states “The removal of sediment, decaying debris, 
and highly polluted water from catch basins has aesthetic and water quality benefits, 
including reducing foul odors, reducing suspended solids, and reducing the load of 
oxygen-demanding substances that reach receiving waters.”129  It goes on to say, 
“Catch basin cleaning is an efficient and cost-effective method for preventing the 
transport of sediment and pollutants to receiving water bodies.”  USEPA also finds that 
“Lack of maintenance often limits the effectiveness of storm water structural controls 
such as detention/retention basins and infiltration devices. […]  The proposed program 
should provide for maintenance logs and identify specific maintenance activities for 
each class of control, such as removing sediment from retention ponds every five 
years, cleaning catch basins annually, and removing litter from channels twice a 
year.”130   
 
Finding D.3.f.   Enforcement of local urban runoff related ordinances, permits, and 
plans is an essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of ordinances 
and/or policies, implementation of identified control measures/BMPs needed to 
prevent or reduce pollutants in storm water runoff, and for the allocation of funds for 
the capital, operation and maintenance, administrative, and enforcement expenditures 
necessary to implement and enforce such control measures/BMPs under its 
jurisdiction. 
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Discussion of Finding D.3.f.    The Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A – D) are clear in placing responsibility on municipalities for control of 
urban runoff from third party activities and land uses to their MS4.131  In order for 
municipalities to assume this responsibility, they must implement ordinances, permits, 
and plans addressing urban runoff from third parties.  Assessments for compliance 
with their ordinances, permits, and plans are essential for a municipality to ensure that 
third parties are not causing the municipality to be in violation of its municipal storm 
water permit.  When conditions of non-compliance are determined, enforcement is 
necessary to ensure that violations of municipality ordinances and permits are 
corrected.  When the Copermittees determine a violation of its storm water ordinance, 
it must pursue correction of the violation.  Without enforcement, third parties do not 
have incentive to correct violations.  USEPA supports enforcement by municipalities 
when it states “Effective inspection and enforcement requires […] penalties to deter 
infractions and intervention by the municipal authority to correct violations.  
Enforcement mechanisms […] also must be described.”132   
 
Finding D.3.g.   Education is an important aspect of every effective urban runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs is 
especially critical to ensure that in-house staffs understand how their activities impact 
water quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public education, 
designed to target various urban land users and other audiences, is also essential to 
inform the public of how individual actions affect receiving water quality and how 
adverse effects can be minimized. 
 
Discussion of Finding D.3.g.   Education is a critical BMP and an important aspect of 
the urban runoff management programs.  USEPA finds that “An informed and 
knowledgeable community is critical to the success of a storm water management 
program since it helps ensure the following:  Greater support for the program as the 
public gains a greater understanding of the reasons why it is necessary and important, 
[and] greater compliance with the program as the public becomes aware of the 
personal responsibilities expected of them and others in the community, including the 
individual actions they can take to protect or improve the quality of area waters.”133 
 
Regarding target audiences, USEPA also states “The public education program should 
use a mix of appropriate local strategies to address the viewpoints and concerns of a 
variety of audiences and communities, including minority and disadvantaged 
communities, as well as children.”   
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Finding D.3.h.   Public participation during the development of urban runoff 
management programs is necessary to ensure that all stakeholder interests and a 
variety of creative solutions are considered.   
 
Discussion of Finding D.3.h.      
This finding is supported by the Phase II Storm Water Regulations, which state “early 
and frequent public involvement can shorten implementation schedules and broaden 
public support for a program.”  USEPA goes on to explain, “Public participation is likely 
to ensure a more successful storm water program by providing valuable expertise and 
a conduit to other programs and governments.”134 
 
Finding D.4.a.  Since urban runoff does not recognize political boundaries, watershed-
based urban runoff management can greatly enhance the protection of receiving 
waters within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based urban 
runoff management that does not actively reduce pollutant discharges and abate 
pollutant sources causing or contributing to watershed water quality problems can 
necessitate implementation of the iterative process outlined in section A.3 of the 
Tentative Order.  Watershed management of urban runoff does not require 
Copermittees to expend resources outside of their jurisdictions.  Watershed 
management requires the Copermittees within a watershed to develop a watershed-
based management strategy, which can then be implemented on a jurisdictional basis. 
 
Discussion of Finding D.4.a. In recent years, addressing water quality issues from a 
watershed perspective has increasingly gained attention.  Regarding watershed-based 
permitting, the USEPA Watershed-Based NPDES Permitting Policy Statement issued 
on Jan. 7, 2004 states the following: 
 

USEPA continues to support a holistic watershed approach to water quality 
management. The process for developing and issuing NPDES permits on a watershed 
basis is an important tool in water quality management. USEPA believes that 
developing and issuing NPDES permits on a watershed basis can benefit all watershed 
stakeholders, from the NPDES permitting authority to local community members. A 
watershed-based approach to point source permitting under the NPDES program may 
serve as one innovative tool for achieving new efficiencies and environmental results. 
USEPA believes that watershed-based permitting can: 

 
• Lead to more environmentally effective results; 
• Emphasize measuring the effectiveness of targeted actions on improvements in 

water quality; 
• Provide greater opportunities for trading and other market based approaches; 
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• Reduce the cost of improving the quality of the nation’s waters; 
• Foster more effective implementation of watershed plans, including total maximum 

daily loads (TMDLs); and 
• Realize other ancillary benefits beyond those that have been achieved under the    

CWA  (e.g., facilitate program integration including integration of clean water act 
and safe drinking water act programs). 

 
Watershed-based permitting is a process that ultimately produces NPDES permits that 
are issued to point sources on a geographic or watershed basis. In establishing point 
source controls in a watershed-based permit, the permitting authority may focus on 
watershed goals, and consider multiple pollutant sources and stressors, including the 
level of nonpoint source control that is practicable. In general, there are numerous 
permitting mechanisms that may be used to develop and issue permits within a 
watershed approach.  

 
This USEPA guidance is in line with State Board and Regional Board watershed 
management goals.  For example, the State Board’s TAC recommends watershed-
based water quality protection, stating “Municipal permits should have watershed 
specific components.”  The TAC further recommends that “All NPDES permits and 
Waste Discharge Requirements should be considered for reissuance on a watershed 
basis.”   
   
In addition, the Basin Plan states that “public agencies and private organizations 
concerned with water resources have come to recognize that a comprehensive 
evaluation of pollutant contributions on a watershed scale is the only way to realistically 
assess cumulative impacts and formulate workable strategies to truly protect our water 
resources.  Both water pollution and habitat degradation problems can best be solved 
by following a basin-wide approach.”   
 
In light of USEPA’s policy statement and the State Board’s and Regional Board’s 
watershed management goals, the Regional Board seeks to expand watershed 
management in the regulation of urban runoff. Watershed-based MS4 permits can 
provide for more effective receiving water quality protection by focusing on specific 
water quality problems. The entire watershed for the receiving water can be assessed, 
allowing for critical areas and practices to be targeted for corrective actions.  Known 
sources of pollutants of concern can be investigated for potential water quality 
impacts.  Problem areas can then be addressed, leading to eventual improvements in 
receiving water quality.  Management of urban runoff on a watershed basis allows for 
specific water quality problems to be targeted so that efforts result in maximized water 
quality improvements.135   
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Finding D.4.b.   Some urban runoff issues, such as general education and training, 
can be effectively addressed on a regional basis.  Regional approaches to urban 
runoff management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 
Discussion of Finding D.4.b.  Copermittees in Orange County participate in several 
urban runoff-related activities whose scope extends beyond the area subject to this 
Order.  These include countywide activities (e.g., portions of Orange County fall under 
the jurisdiction of the Santa Ana Regional Board), southern California, and statewide 
activities.  Copermittees’ participation in these regional activities is generally directed 
at improving management capability, taking advantage of economies of scale.  For 
instance, Copermittees seek to develop consistency between watershed and/or 
jurisdictional programs (e.g., through standards development), and to collaborate on 
certain program activities such as education, training, and monitoring.  The 
Copermittees report agreeing that jurisdictional, watershed, and regional programs 
cannot be effectively developed and implemented in isolation.  In addition, the 
Copermittees, through WURMP implementation efforts, have learned that many 
watershed activities can be more effectively implemented (e.g., achieve more water 
quality benefits) at the regional level due to economies of scale and agree watershed 
protection should be increasingly emphasized as a focal point of Copermittee efforts 
under the re-issued Permit.136   
 
Finding D.4.c.  It is important for the Copermittees to coordinate their water quality 
protection and land use planning activities to achieve the greatest protection of 
receiving water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is also 
important. 
 
Discussion of Finding D.4.c.  Conventional planning and zoning can be limited in 
their ability to protect the environmental quality of creeks, rivers, and other 
waterbodies.  Watershed-based planning is often ignored, despite the fact that 
receiving waters unite land by collecting runoff from throughout the watershed.  Since 
watersheds unite land, they can be used as an effective basis for planning.  
Watershed-based planning enables local and regional areas to realize economic, 
social, and other benefits associated with growth, while conserving the resources 
needed to sustain such growth, including water quality.   
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 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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This type of planning can involve four steps:  (1) Identify the watersheds shared by the 
participating jurisdictions; (2) Identify, assess, and prioritize the natural, social, and 
other resources in the watersheds; (3) Prioritize areas for growth, protection, and 
conservation, based on prioritized resources; and (4) Develop plans and regulations to 
guide growth and protect resources.  Local governments have started with simple, yet 
effective, steps toward watershed planning, such as adopting a watershed-based 
planning approach, articulating the basic strategy in their General Plans, and 
beginning to pursue the basic strategy in collaboration with neighboring local 
governments who share the watersheds.  Examples of new mechanisms created to 
facilitate watershed-based planning and zoning include the San Francisquito Creek 
Watershed Coordinated Resource Management Process and the Santa Clara Basin 
Watershed Management Initiative.137   
 
 

E. Statute and Regulatory Considerations 

 
Finding E.1.  The Receiving Water Limitations (RWL) language specified in this Order 
is consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of Environmental 
Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740, adopted by the State Board on June 17, 1999.138  The RWL 
in this Order require compliance with water quality standards, which is to be achieved 
through an iterative approach requiring the implementation of improved and better-
tailored BMPs over time.  Compliance with receiving water limits based on applicable 
water quality standards is necessary to ensure that MS4 discharges will not cause or 
contribute to violations of water quality standards and the creation of conditions of 
pollution. 
 

                                            
137

 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 
Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm 

138
 State Water Resources Control Board Order: WQ 99 - 05 Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740  for Storm Water and Urban Runoff from the Orange County Flood Control 
District and the  Incorporated Cities of Orange County Within the San Diego Region,  Issued by the 
California Regional Water Quality Control Board,  San Diego Region.  SWRCB/OCC File A-1041.  In 
response to objections from USEPA, Order WQ 99-05 revised Receiving Water Limitations language 
that had been established in State Board Order 98-01. 
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Discussion of Finding E.1.  The RWLs in the Order require compliance with water 
quality standards through an iterative approach for implementing improved and better-
tailored BMPs over time.  The iterative BMP process requires the implementation of 
increasingly stringent BMPs until receiving water standards are achieved.  This is 
necessary because implementation of BMPs alone cannot ensure attainment of 
receiving water quality standards.  For example, a BMP that is effective in one 
situation may not be applicable in another.  An iterative process of BMP development, 
implementation, and assessment is needed to promote consistent compliance with 
receiving water quality objectives.  If assessment of a given BMP confirms that the 
BMP is ineffective, the iterative process should be restarted, with redevelopment of a 
new BMP that is anticipated to result in compliance with receiving water quality 
objectives.   
 
The issue of whether storm water discharges from MS4s must meet water quality 
standards has been intensely debated in past years.  The argument arises because 
CWA section 402(p) fails to clearly state that municipal dischargers of storm water must 
meet water quality standards.  On the issue of industrial discharges of storm water, the 
statute clearly indicates that industrial dischargers must meet both (1) the technology-
based standard of “best available technology economically achievable (BAT)” and (2) 
applicable water quality standards.  On the issue of municipal discharges however, the 
statute states that municipal dischargers must meet (1) the technology-based standard 
of  MEP” and (2) “such other provisions that the Administrator or the State determines 
appropriate for the control of such pollutants.”  The statute fails, however, to specifically 
state that municipal dischargers must meet water quality standards. 
 
As a result, the municipal storm water dischargers have argued that they do not have to 
meet water quality standards; and that they only are required to meet MEP.  
Environmental interest groups maintain that not only do MS4 discharges have to meet 
water quality standards, but that MS4 permits must also comply with numeric effluent 
limitations for the purpose of meeting water quality standards.  On the issue of water 
quality standards, USEPA, the State Board, and the Regional Board have consistently 
maintained that MS4s must indeed comply with water quality standards.  On the issue of 
whether water quality standards must be met by numeric effluent limits, USEPA, the 
State Board (in Orders WQ 91-03 and WQ 91-04), and the Regional Board have 
maintained that MS4 permits can contain narrative requirements for the implementation 
of BMPs in place of numeric effluent limits.139   
 

                                            
139

 For the most recent assessment, see Storm Water Panel Recommendations to the California State 
Water Resources Control Board, 2006. The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Storm Water Associated with Municipal, Industrial, and Construction Activities.  
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In addition to relying on USEPA’s legal opinion concluding that MS4s must meet MEP 
and water quality standards, the State Board also relied on the CWA’s explicit authority 
for States to require “such other provisions that the Administrator or the State 
determines appropriate for the control of such pollutants” in addition to the technology-
based standard of MEP.  To further support its conclusions that MS4 permit dischargers 
must meet water quality standards, the State Board relied on provisions of the CWC that 
specify that all waste discharge requirements must implement applicable Basin Plans 
and take into consideration the appropriate water quality objectives for the protection of 
beneficial uses. 
 
The State Board first formally concluded that permits for MS4s must contain effluent 
limitations based on water quality standards in its Order WQ 91-03.  In that Order, the 
State Board also concluded that it was appropriate for Regional Boards to achieve this 
result by requiring best management practices, rather than by inserting numeric 
effluent limitations into MS4 permits.  Later, in Order WQ 98-01, the State Board 
prescribed specific precedent setting Receiving Water Limitations language to be 
included in all future MS4 permits.  This language specifically requires that MS4 
dischargers meet water quality standards and allows for the use of narrative BMPs 
(increasing in stringency and implemented in an iterative process) as the mechanism 
by which water quality standards can be met.  
 
In Order WQ 99-05, the State Board modified its receiving water limitations language 
in Order WQ 98-01 to meet specific objections by USEPA (the modifications resulted 
in stricter compliance with water quality standards).  State Board Order WQ 99-05 
states:  
 

“In Order WQ 98-01, the State Board ordered that certain receiving water limitation 
language be included in future municipal storm water permits.  Following inclusion of 
that language in permits issued by the San Francisco Bay and San Diego Regional 
Boards for Vallejo and Riverside respectively, the USEPA objected to the permits. The 
USEPA objection was based on the receiving water limitation language. The USEPA 
has now issued those permits itself and has included receiving water limitation 
language it deems appropriate.  
 
In light of USEPA’s objection to the receiving water limitation language in Order  
WQ 98-01 and its adoption of alternative language, the State Board is revising its 
instructions regarding receiving water limitation language for municipal storm water 
permits. It is hereby ordered that Order WQ 98-01 will be amended to remove the 
receiving water limitation language contained therein and to substitute the USEPA 
language. Based on the reasons stated here, and as a precedent decision, the following 
receiving water limitation language shall be included in future municipal storm water 
permits.”   
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In the 1999 case involving MS4 permits issued by USEPA to several Arizona cities 
(Defenders of Wildlife v. Browner, 1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit upheld USEPA’s requirement for MS4 dischargers to 
meet water quality standards, but it did so on the basis of USEPA’s discretion rather 
than on the basis of strict compliance with the Clean Water Act.  In other words, while 
holding that the Clean Water Act does not require all MS4 discharges to comply strictly 
with state water quality standards, the Court also held that USEPA has the authority to 
determine that ensuring strict compliance with state water quality standards is 
necessary to control pollutants.  On the question of whether MS4 permits must contain 
numeric effluent limitations, the court upheld USEPA’s use of iterative BMPs in place 
of numeric effluent limits. 
 
On October 14, 1999, the State Board issued a legal opinion on the federal appellate 
decision and provided advice to the Regional Boards on how to proceed in the future.  
In the memorandum, the State Board concludes that the recent Ninth Circuit opinion 
upholds the discretion of USEPA and the State to (continue to) issue permits to MS4s 
that require compliance with water quality standards through iterative BMPs.  
Moreover, the memorandum states that “[…] because most MS4 discharges enter 
impaired water bodies, there is a real need for permits to include stringent 
requirements to protect those water bodies.  As TMDLs are developed, it is likely that 
MS4s will have to participate in pollutant load reductions, and the MS4 permits are the 
most effective vehicles for those reductions.”  In summary, the State Board found that 
the Regional Boards should continue to include the RWL established in State Board 
Order WQ 99-05 in all future permits.  
 
The issue of the RWLs language was also central to BIA’s (and others’) appeal of 
Order No. 2001-01 (San Diego MS4 permit), which was used as a template for Order 
No. R9-2002-01.  BIA contended that the MEP standard was a ceiling on what could 
be required of the Copermittees in implementing their urban runoff management 
programs, and that Order No. 2001-01’s receiving water limitations requirements 
exceeded that ceiling.  In other words, BIA argued that the Copermittees could not be 
required to comply with receiving water limitations if they necessitated efforts which 
went beyond the MEP standard.  Again, the courts upheld the Regional Board’s 
discretion to require compliance with water quality standards in municipal storm water 
permits, without limitation.  The Court of Appeal, Fourth Appellate District found that 
the Regional Board has “the authority to include a permit provision requiring 
compliance with water quality standards.”140  On further appeal by BIA, the California 
State Supreme Court declined to hear the matter. 
 

                                            
140

 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
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While implementation of the iterative BMP process is a means to achieve compliance 
with water quality objectives, it does not shield the discharger from enforcement 
actions for continued non-compliance with water quality standards.  Consistent with 
USEPA guidance,141 regardless of whether or not an iterative process is being 
implemented, discharges that cause or contribute to a violation of water quality 
standards are in violation of Order No. R9-2007-0002.     
 
Finding E.2.   The Water Quality Control Plan for the San Diego Basin (Basin Plan), 
identifies the following beneficial uses for surface waters in Orange County:  Municipal 
and Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for coastal 
waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing (COMM), 
Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), Migration of 
Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early Development 
(SPWN), and Shellfish Harvesting (SHELL). 
 
Discussion of Finding E.2.   The southern portion of Orange County is within the San 
Diego Region.  The Orange County portion of the San Diego Region falls within and 
comprises the majority of  the San Juan Hydrologic Unit.  Major streams within the 
Orange County watersheds include San Juan Creek, Trabuco Creek, and San Mateo 
Creek.  Other surface water bodies include Aliso Creek, Prima Deshecha Canada, 
Segunda Deshecha Canada, Oso Creek, Salt Creek, Laguna Canyon Channel, 
Canada Gobernadora, and Bell Canyon.  Several small canyon streams drain directly 
to the Ocean.  Major inland waterbodies include Oso Reservoir, El Toro Reservoir, and 
Sulphur Creek Reservoir. 
 
The Orange County watersheds include unincorporated portions of Orange County, 
the Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, 
Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, 
and San Juan Capistrano.  The uppermost portions of the San Mateo, San Juan, 
Trabuco, and Aliso Creek watersheds are within the Cleveland National Forests.   
 

                                            
141

 USEPA, 1998.  Jan. 21, 1998 correspondence, “State Board/OCC File A-1041 for Orange County,” 
from Alexis Strauss to Walt Petit, and March 17, 1998 correspondence from Alexis Strauss to Walt 
Petit.  
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Approximately 500,000 people reside within the permitted area.  This estimate is 
based on the 2000 census, which does not represent exact numbers because three 
municipalities (County of Orange and the Cities of Laguna Hills and Lake Forest) lie 
within both the San Diego Region and the Santa Region.  In addition, new 
developments have increased the housing stock of the area since the 2000 census.  
This includes the master planned developments of Ladera Ranch in the San Juan 
Creek watershed and Talega in the San Clemente Coastal and San Mateo Creek 
watersheds.  
 
 
Finding E.3.  This Order is in conformance with State Board Resolution No. 68-16, 
Statement of Policy with Respect to Maintaining High Quality Waters in California, and 
the federal Antidegradation Policy described in 40 CFR 131.12. 
 
Discussion of Finding E.3.   Urban runoff management programs are required to be 
designed to reduce pollutants in urban runoff to the maximum extent practicable and 
achieve compliance with water quality standards.   Therefore, implementation of urban 
runoff management programs, which satisfy the requirements of Order No.  
R9-2007-0002, will prevent violations of receiving water quality standards.  The Basin 
Plan states that “Water quality objectives must […] conform to US EPA regulations 
covering antidegradation (40 CFR 131.12) and State Board Resolution 68-16, 
Statement of Policy with Respect to Maintaining High Quality of Waters in California.”   
As a result, when water quality standards are met through the implementation of urban 
runoff management programs, USEPA and State Board antidegradation policy 
requirements are also met.  
 
Finding E.4.  Section 6217(g) of the Coastal Zone Act Reauthorization Amendments 
of 1990 (CZARA) requires coastal states with approved coastal zone management 
programs to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
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Discussion of Finding E.4.   Coastal states are required to develop programs to 
protect coastal waters from nonpoint source pollution, as mandated by the federal 
CZARA.  CZARA Section 6217 identifies polluted runoff as a significant factor in 
coastal water degradation, and requires implementation of management measures 
and enforceable policies to restore and protect coastal waters.  In lieu of developing a 
separate NPS program for the coastal zone, California’s NPS Pollution Control 
Program was updated in 2000 to address the requirements of both the CWA section 
319 and the CZARA section 6217 on a statewide basis.  The California Coastal 
Commission (CCC), the State Board, and the nine Regional Water Quality Control 
Boards are the lead State agencies for upgrading the program, although 20 other 
State agencies also participate.   Pursuant to the CZARA (6217(g) Guidance 
Document  the development of urban runoff management programs pursuant to this 
NPDES permit fulfills the need for coastal cities to develop an urban runoff non-point 
source plan identified in the State’s Non-point Source Program Strategy and 
Implementation Plan.142 
 
Finding E.5.  Section 303(d)(1)(A) of the CWA requires that “Each state shall identify 
those waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such waters.”  
The CWA also requires states to establish a priority ranking of impaired waterbodies 
known as Water Quality Limited Segments and to establish Total Maximum Daily 
Loads (TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State Board 
on February 4, 2003 and on July 25, 2003 by USEPA.  The List was recently updated 
by the State Board on October 25, 2006.  Before the 2006 List goes into effect, it must 
be approved by the USEPA.   
 
Discussion of Finding E.5.  Section 303(d) of the federal CWA (CWA, 33 USC 1250, 
et seq., at 1313(d)), requires States to identify waters that do not meet water quality 
standards after applying certain required technology-based effluent limits (“impaired” 
water bodies).  States are required to compile this information in a list and submit the 
list to USEPA for review and approval. This list is known as the Section 303(d) list of 
impaired waters.  As part of this listing process, States are required to prioritize 
waters/watersheds for future development of TMDLs. The State Board and Regional 
Boards have ongoing efforts to monitor and assess water quality, to prepare the 
Section 303(d) list, and to subsequently develop TMDLs.  The 2006 California 303(d) 
List identifies impaired receiving water bodies and their watersheds within the State of 
California.  Urban runoff that is discharged from the Copermittee’s MS4s is a leading 
cause of receiving water quality impairment in the San Diego Region.143  
 
 

                                            
142

  State Board/CCC, 2000.  Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 
(PROSIP). 

143
 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-
line at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html. 
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Finding E.6.  Requirements in this Order that are more explicit than the federal storm 
water regulations in 40 CFR 122.26 are prescribed in accordance with the CWA 
section 402(p)(3)(B)(iii) and are necessary to meet the MEP standard. 
 
Discussion of Finding E.6.   The CWA explicitly preserves independent state 
authority to enact and implement its own standards and requirements, provided that 
such standards and requirements are at least as stringent as those that would be 
mandated by the CWA and the federal regulations.  For example, as one general 
overriding principle, CWA section 510 states “nothing in this chapter shall (1) preclude 
or deny the right of any State or political subdivision thereof or interstate agency to 
adopt or enforce (A) any standard or limitation respecting discharges of pollutants, or 
(B) any requirement respecting control or abatement of pollution […].”  When relating 
specifically to storm water, CWA section 402(p)(3)(B)(iii) clearly provides states with 
wide-ranging discretion, stating that municipal storm water permits “[s]hall require 
controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants”  
 
Therefore, where the Order contains requirements more specific than those included 
in the federal NPDES regulations 40 CFR 122.26(d), it is seeking to meet the above 
CWA requirements, as well as other particular federal NPDES regulations such as 40 
CFR 122.44(d)(1)(i).  This federal NPDES regulation requires NPDES permits to 
include limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.”  Given the continued impact of urban runoff on 
receiving waters within the San Diego Region, increased specificity in municipal storm 
water permits is necessary to meet the above CWA and federal regulation 
requirements.  
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In a 1992 decision, the U.S. Court of Appeals for the Ninth Circuit (NRDC v. USEPA, 
966 F.2d 1292) interpreted the language in Clean Water Act section 402(p)(3)(B)(iii) as 
providing the State with substantial discretion and authority:  “[t]he language in (iii), 
above, requires the Administrator or the State to design controls.  Congress did not 
mandate a minimum standards approach or specify that USEPA develop minimal 
performance requirements […] we must defer to USEPA on matters such as this, 
where USEPA has supplied a reasoned explanation of its choices.”  The decision in 
essence holds that USEPA and the States are authorized to require implementation of 
storm water control programs that, upon “reasoned explanation,” accomplish the goals 
of CWA section 402(p).  The Ninth Circuit Court of Appeals further reinforced the 
State’s authority in this area more recently in 1999.  In Defenders of Wildlife v. 
Browner (1999) Case No. 98-71080, the Court cited the language of CWA section 
402(p)(3)(B)(iii) and stated “[t]hat provision gives the USEPA discretion to determine 
what pollution controls are appropriate.  As this court stated in NRDC v. USEPA, 
‘Congress gave the administrator discretion to determine what controls are necessary 
[…].’”  
 
Furthermore, the increased specificity included in the Order is in line with USEPA 
guidance included in its Guidance Manual for the Preparation of Part 2 of the NPDES 
Permit Applications for Discharges from Municipal Separate Storm Sewer Systems144 
and its Interim Permitting Approach for Water Quality-Based Effluent Limitations in 
Storm Water Permits.145  Where the tentative permit is more specific than the federal 
regulations, it is frequently based on the recommendations of the Guidance Manual.  
The Interim Permitting Approach also supports increased specificity in storm water 
permits, recommending that municipal storm water permits use BMPs in first-round 
storm water permits, and expanded or better-tailored BMPs in subsequent permits, 
where necessary, to provide for the attainment of water quality standards.  In cases 
where adequate information exists to develop more specific conditions or limitations to 
meet water quality standards, these conditions or limitations are to be incorporated 
into storm water permits, as necessary and appropriate.”  It is important to note that 
the State Board cited USEPA’s Interim Permitting Approach as support for its decision 
which upheld the increased specificity of numeric sizing criteria requirements for post-
construction BMPs as appropriate requirements in municipal storm water permits.   
 
 

                                            
144

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 

145
 USEPA, 1996.  Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 
Water Permits.  61 FR 43761.  
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Finding E.7.  Urban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.  Federal regulations at 40 CFR 
131.10(a) state that in no case shall a state adopt waste transport or waste 
assimilation as a designated use for any waters of the U.S.  Authorizing the 
construction of an urban runoff treatment facility within a water of the U.S., or using the 
water body itself as a treatment system or for conveyance to a treatment system, 
would be tantamount to accepting waste assimilation as an appropriate use for that 
water body.  Furthermore, the construction, operation, and maintenance of a pollution 
control facility in a water body can negatively impact the physical, chemical, and 
biological integrity, as well as the beneficial uses, of the water body.  This is consistent 
with USEPA guidance to avoid locating structural controls in natural wetlands. 
 
Discussion of Finding E.7.  Urban runoff treatment and/or mitigation in accordance 
with any of the requirements in the Order must occur prior to the discharge of storm 
water or urban runoff into receiving waters.  Allowing polluted runoff to enter receiving 
waters prior to treatment to the MEP will result in degradation of the water body and 
potential exceedances of water quality standards, from the discharge point to the point 
of dissipation, infiltration, or treatment.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.  This requirement is supported by federal regulation 40 CFR 131.10(a) and 
USEPA guidance.  According to USEPA,146  “To the extent possible, municipalities 
should avoid locating structural controls in natural wetlands.  Before considering siting 
of controls in a natural wetland, the municipality should demonstrate that it is not 
possible or practicable to construct them in sites that do not contain natural wetlands… 
Practices should be used that settle solids, regulate flow, and remove contaminants 
prior to discharging storm water into a wetland.”  
 
Finding E.8.  The issuance of waste discharge requirements and an NPDES permit 
for the discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 
Discussion of Finding E.8.   CWC Section 13389 exempts the adoption of waste 
discharge requirements (such as NPDES permits) from CEQA requirements: “Neither 
the State Board nor the regional boards shall be required to comply with the provisions 
of Chapter 3 (commencing with section 21100) of Division 13 of the Public Resources 
Code prior to the adoption of any waste discharge requirement, except requirements 
for new sources as defined in the Federal Water Pollution Control Act or acts 
amendatory thereof or supplementary thereto.”   
 

                                            
146

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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This CEQA exemption was challenged during BIA’s (and others’) appeal of Order  
No. 2001-01.  BIA contended that the CEQA exemption did not apply to permit 
requirements where the Regional Board utilized its discretion to craft permit 
requirements which were more prescriptive than required by federal law.  The Court of 
Appeal, Fourth Appellate District disagreed with this argument, stating “we also reject 
Building Industry’s argument to the extent it contends the statutory CEQA exemption in 
Water Code section 13389 is inapplicable to a particular NPDES permit provision that 
is discretionary, rather than mandatory, under the CWA.”147  On further appeal by BIA, 
the California State Supreme Court declined to hear the matter. 
 
In a recent decision, the Court of Appeal of the State of California, Second Appellate 
District, upheld the CEQA exemption for municipal storm water NPDES permits 
(County of Los Angeles, et al. v. California State Water Resources Control Board, et 
al.).148 
 
 

F. Public Process 

 
Finding F.1.   The Regional Board has notified the Copermittees, all known interested 
parties, and the public of its intent to consider adoption of an Order prescribing waste 
discharge requirements that would serve to renew an NPDES permit for the existing 
discharge of urban runoff. 
 
Discussion of Finding F.1.   Public notification of development of a draft permit is 
required under Federal regulation 40 CFR 124.10(a)(1)(ii).  This regulation states “(a) 
Scope. (1) The Director shall give public notice that the following actions have 
occurred:  (ii) A draft permit has been prepared under Sec. 124.6(d).”  Public 
notifications “shall allow at least 30 days for public comment,” as required under 
Federal regulation 40 CFR 124.10(b)(1).   
 
 
Finding F.2.   The Regional Board has, at public meetings on (DATE), held public 
hearings and heard and considered all comments pertaining to the terms and 
conditions of this Order. 
 
Discussion of Finding F.2.  Public hearings are required under CWC Section 13378, 
which states “Waste discharge requirements and dredged or fill material permits shall 
be adopted only after notice and any necessary hearing.”  Federal regulation 40 CFR 
124.12(a)(1) also requires public hearings for draft permits, stating “The Director shall 
hold a public hearing whenever he or she finds, on the basis or requests, a significant 
degree of public interest in a draft permit(s).”  Regarding public notice of a public 
hearing, Federal regulation 40 CFR 124.10(b)(2) states that “Public notice of a public 
hearing shall be given at least 30 days before the hearing.”  

                                            
147

 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
148

 Los Angeles County Super. Ct. No. BS080792.  Partial publication dated November 6, 2006. 
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IX. DIRECTIVES 

 
This section discusses significant changes which have been made to the requirements 
of the Order from the requirements which were previously included in Order  
No. R9-2002-01.  For each section of the Order than has been changed there is a 
discussion which describes the change that was made and provides the rationale for 
the change.  In addition, comments on the Copermittees’ ROWD recommendations, as 
they pertain to each changed requirement of the Order, are provided. 
 
Requirements of the Order that are not discussed in this section have not been 
significantly changed from those requirements previously included in Order  
No. 2002-01.  For such requirements, discussions and rationale for the requirements 
can be found in section VII of the Fact Sheet/Technical Report for Regional Board 
Order No. R9-2002-01, dated February 13, 2002.  Section VII also provides additional 
background information for those requirements that have undergone significant 
change which are described in detail in this report.  The Fact Sheet/Technical Report 
is available for download at:  
 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
 
Legal authority citations are provided for each major section of the Tentative Order.  
These citations apply to all applicable requirements within the section for which they 
are provided. 
 

A. Prohibitions and Receiving Water Limitations 

 
The following legal authority applies to section A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  The Regional Board Water Quality Control Plan for the 
San Diego Basin (Basin Plan) contains the following waste discharge prohibition:  “The 
discharge of waste to waters of the state in a manner causing, or threatening to cause 
a condition of pollution, contamination, or nuisance as defined in California Water 
Code Section 13050, is prohibited.” 
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California Water Code section 13050(l) states “(1) ‘Pollution’ means an alteration of 
the quality of waters of the state by waste to a degree which unreasonably affects 
either of the following:  (A) The water for beneficial uses.  (B) Facilities which serve 
beneficial uses.  (2) ‘Pollution’ may include “contamination.” 
 
California Water Code section 13050(k) states “’Contamination’ means an impairment 
of the quality of waters of the state by waste to a degree which creates a hazard to 
public health through poisoning or through the spread of disease.  ‘Contamination’ 
includes any equivalent effect resulting from the disposal of waste, whether or not 
waters of the state are affected.” 
 
California Water Code section 13050(m) states “’Nuisance’ means anything which 
meets all of the following requirements:  (1) Is injurious to health, or is indecent or 
offensive to the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property.  (2) Affects at the same time an 
entire community or neighborhood, or any considerable number of persons, although 
the extent of the annoyance or damage inflicted upon individuals may be unequal.  (3)  
Occurs during, or as a result of, the treatment or disposal of wastes.”   
 
California Water Code section 13241 requires each regional board to “establish such 
water quality objectives in water quality control plans as in its judgment will ensure the 
reasonable protection of beneficial uses and the prevention of nuisance […].” 
 
California Water Code Section 13243 provides that “A regional board, in a water 
quality control plan or in waste discharge requirements, may specify certain conditions 
or areas where the discharge of waste, or certain types of waste, will not be 
permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the Regional Board implement the Basin Plan. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(A - D) require municipalities to 
have legal authority to control various discharges to their MS4. 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
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Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
 
Section A of the Order combines two previously distinct requirement sections – 
Prohibitions and RWLs.  These sections have been combined into one section for 
organization purposes and to reduce redundancy, since both sections address the 
same issue.  These changes have no net effect on the implementation and 
enforcement of the Order. 
 
Section A.3 describes the “iterative process.” The Copermittees must reduce the 
discharge of pollutants to the MEP and ensure that their MS4 discharges do not cause 
or contribute to violations of water quality standards.  If the Copermittees have 
reduced pollutant discharges to the MEP, but their discharges are still causing or 
contributing to violations of water quality standards, the Order provides a clear and 
detailed process for the Copermittees to follow.  This process is often referred to as 
the "iterative process" and can be found at section A.3.  The language of section A.3 is 
prescribed by the State Board and is included in MS4 permits statewide.  Section A.3 
essentially requires additional BMPs to be implemented until MS4 discharges no 
longer cause or contribute to a violation of water quality standards.   
 

B. Non-Storm Water Discharges 

 
The following legal authority applies to section B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B) 
requires MS4 operators “to detect and remove (or require the discharger to the 
municipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittees shall prevent all types of illicit discharges into the MS4 except for certain 
non-storm water discharges.   
 
Section B of the Order has been reworded to simplify and clarify the requirements for 
addressing non-storm water discharges that are not prohibited.  This rewording has no 
net effect on the implementation and enforcement of the Order. 

0001447



Fact Sheet / Technical Report for 75 February 9, 2007 
Tentative Order No. R9-2007-0002 

 
 

C. Legal Authority 

 
The following legal authority applies to section C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority: Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) 
provides that the Copermittees shall develop and implement legal authority to “Control 
through ordinance, order or similar means, the contribution of pollutants to the 
municipal storm sewer by storm water discharges associated with industrial activity 
and the quality of storm water discharged from sites of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that the Copermittees 
shall develop and implement legal authority to “Control through interagency 
agreements among coapplicants the contribution of pollutants from one portion of the 
municipal system to another portion of the municipal system.” 
 
Illicit discharge is defined under Federal NPDES regulation 40 CFR 122.26(b)(2) as 
“any discharge to a municipal separate storm sewer system that is not composed 
entirely of storm water except discharges pursuant to a NPDES permit (other than the 
NPDES permit for discharges from the municipal separate storm sewer) and 
discharges resulting from fire fighting activities.”   
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulation 40 CFR 122.26(d)(1)(ii) requires from the Copermittee “A 
description of existing legal authority to control discharges to the municipal separate 
storm sewer system.” 
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Section C.1.j has been added to the Order to ensure that BMPs implemented by third 
parties are effective.  Since the Copermittees cannot passively receive and discharge 
pollutants from third parties, the Copermittees must ensure discharges of pollutants to 
the MS4 are reduced to the MEP.  In order to achieve this, the Copermittees must be 
able to ensure that effective BMPs are being implemented by requiring the third parties 
to document BMP effectiveness.  Regarding the Copermittees’ ability to require 
documentation and reporting from third parties, USEPA states “municipalities should 
provide documentation of their authority to enter, sample, inspect, review, and copy 
records, etc., as well as demonstrate their authority to require regular reports.”149 

 

D. Jurisdictional Urban Runoff Management Program 

 
 
D.1.  Development Planning 
 
The following legal authority applies to section D.1: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWA section 402(a), CWC 
section 13377, and Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and 
F), 40 CFR 131.12, and 40 CFR 122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(2) 
provides that Copermittees develop and implement a management program which is 
to include “A description of planning procedures including a comprehensive master 
plan to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of new 
development and significant redevelopment.  Such plans shall address controls to 
reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Sections D.1.a  and D.1.b (General Plan and Environmental Review Process) require 
the Copermittees to update and revise their General Plan (or equivalent plan) and 
environmental review processes to ensure water quality and watershed protection 
principles are included.  The Copermittees are required to detail any changes to the 
General Plan or environmental review process in their Jurisdictional Urban Runoff 
Management Program Annual Reports. 
 

                                            
149

 USEPA, 1992.  Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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The change made to these sections requires updating the General Plan and 
Environmental Review Process on an as-needed basis, is supported by information 
provided in the Copermittees’ Report of Waste Discharge (ROWD) and Annual 
Reports.  Each Copermittee has either updated, is in the process of updating, or has 
assessed its General Plan to ensure the General Plans include the required principles 
and are in compliance with Order No. R9-2002-01.  The ROWD also states that 
although all the Copermittees have reviewed their environmental review processes, a 
number of Copermittees want the overall planning approval process to more effectively 
ensure that water quality protection is considered in the earliest phases of project 
consideration.   
 
Section D.1.c (Approval Process Criteria and Requirements) requires that all 
development projects (regardless of size) implement BMPs to reduce pollutant 
discharges to the MEP.  Source control and site design BMP requirements were not 
clearly described in this section of Order No. R9-2002-01.  Additional detail has been 
added to this section to better describe the source control and site design BMPs 
needed for implementation.  This additional detail is consistent with the requirements 
of the SUSMP, known in Orange County as the Water Quality Management Plan 
(WQMP).  However, only source control and site design BMPs that apply to all types of 
development projects are required (i.e., properly designed trash storage areas).   
 
The requirements are consistent with Order No. R9-2002-01, section F.1.b.1.  
However, some elements are not contained in the current or proposed DAMP150 (e.g., 
buffer zones).  One exception is that Order No. R9-2002-01’s requirement that 
applicants must provide evidence of coverage under the General Industrial Permit has 
been removed, since industrial tenants for a development project are usually not 
known during the planning stage.   
 
Sections D.1.d and D.1.d.(1) (Standard Urban Storm Water Mitigation Plans) require 
the Copermittees to review and update their local SUSMPs (also known in Orange 
County as Water Quality Management Plans – WQMPs) for compliance with the 
Order.  The sections also require all Priority Development Projects falling under certain 
categories to meet SUSMP requirements.  The update is necessary to ensure that the 
Copermittees’ local SUSMPs are consistent with the changes that have been made to 
the Order’s SUSMP requirements.  The requirement for the development/adoption of a 
Model SUSMP has been removed since a model was completed and adopted in 2003. 
 
The SUSMP section of the Order has been reformatted for clarity.  There are also 
some significant changes.  Changes have been made in response to experience 
gained by the Orange County Storm Water program, USEPA program evaluations, 
recent BMP development and effectiveness studies, recent reports on the magnitude 
of problems caused by hydromodification, and reviews of annual reports and the 
ROWD submitted by the Copermittees. 

                                            
150

 Orange County Storm Water Copermittees.  Drainage Area Management Plan (DAMP) 2007.  July 
21, 2006.  The 2007 DAMP was submitted to the Regional Board with the Report of Waste Discharge 
as part of the application for NPDES Permit reissuance. 
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In addition, the Order requires that a one-acre threshold be phased in over three years 
for the priority development category.  This threshold was selected to be consistent 
with the Phase II NPDES regulations for small municipalities.  The one-acre 
determination applies to the amount of ground area disturbed, not the total size of the 
parcel or project.  Each Copermittee may also lower this threshold if desired.  
 
Section D.1.d.(2)  (Priority Development Project Categories) includes several changes 
to improve, simplify, and clarify the Priority Development Project categories.    
 
The most significant change is that where a new Development Project feature, such as 
a parking lot, falls into a Priority Development Project Category, the entire project 
footprint is subject to SUSMP requirements.  This criterion was not included in Order 
No. R9-2002-01.   It is included, however, in the Model San Diego SUSMP that was 
approved by the Regional Board in 2002.  It is included in this Order because existing 
development inspections by Orange County municipalities show that facilities included 
in the Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partly treated runoff from redevelopment 
sites.  This approach to improving urban runoff from existing developments is 
practicable because municipalities have a better ability to regulate new developments 
than existing developments.   
 
Industrial sites and retail gasoline outlets have been added to the priority development 
categories.  This heavy industrial category was not included in Order No. R9-2002-01 
because industrial NPDES requirements already establish storm water criteria.  This 
category is included in the Order to be consistent with Phase II rules and to close 
loopholes.  A discussion of retail gasoline outlets is below. 
 
The criterion for commercial developments has been lowered to one acre from 
100,000 square feet (2.3 acres).  It is modified in order to be consistent with USEPA 
Phase II guidance, and to reflect the findings from Permittees that smaller commercial 
developments pose high threats to storm water discharges. 
 
Housing and restaurant criteria have been clarified.  The two housing development 
categories are now combined into one category that includes 10 or more housing 
units.  In addition, requirements which specifically apply to restaurants have been 
combined in this section.  The section has been modified to clarify that restaurants 
with less than 5,000 square feet of development are subject to SUSMP requirements, 
except for the treatment control BMP and hydromodification control requirements.  
This is consistent with Order No. R9-2002-01’s approach for applying SUSMP 
requirements to restaurants. 
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Section D.1.d.(2)(j) includes Retail Gasoline Outlets (RGOs) as a Priority 
Development Project category because RGOs are points of confluence for motor 
vehicles for automotive related services such as repair, refueling, tire inflation, and 
radiator fill-up.  RGOs consequently produce significantly greater pollutant loadings of 
hydrocarbons and trace metals (including copper and zinc) than other urban areas.  To 
meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more of developed area, or (b) a 
projected average daily traffic of 100 or more vehicles per day.  These are appropriate 
thresholds since development size and volume of traffic are good indicators of 
potential impacts of urban runoff from RGOs on receiving waters.    RGOs were 
proposed, but not included in Order No. R9-2002-01 pending guidance from the State 
Board in its review of the San Diego MS4 Permit, Order No. 2001-01. 
 
In State Board WQ Order No. 2000-11, the State Board removed RGOs as a SUSMP 
category because the State Board found that RGOs were already heavily regulated 
and limited in their ability to construct infiltration devices or perform treatment.  Order 
No. 2000-11 also acknowledged that a threshold (size, average daily traffic, etc.) 
appropriate to trigger SUSMP requirements should be developed, and that specific 
findings regarding RGOs should be included in MS4 permits to justify the 
requirement.151  The State Board also removed the RGO category from the San Diego 
County MS4 permit (Order No. 2001-01) because the Regional Board did not 
specifically address the issues raised in WQ Order No. 2000-11.   
 
As discussed further below, the LARWQCB and the Regional Board have adequately 
addressed these issues. RGOs have been included as a SUSMP category in the Los 
Angeles County MS4 permit (Order No. R4-01-182), the statewide general Phase II 
MS4 permit (WQ Order No. 2003-0005-DWQ), and the Regional Board Southern 
Riverside County MS4 permit (Order No. R9-2004-001).  The State Board also 
addressed the inclusion of RGOs through the appeals of MS4 permits issued by the 
Los Angeles and San Francisco Bay Area Regional Boards.  The State Board held a 
workshop addressing RGOs and identified RGOs as significant sources of pollutants.  
The State Board then dismissed the petitions for removal of RGOs from the SUSMP 
requirements in the Los Angeles and San Francisco Bay Area MS4 permits.   
 
Inexpensive and effective structural treatment BMPs which reduce pollutants and 
control peak flow rates and velocities are available for use at RGOs.  Studies have 
shown that some catch basin inserts can remove hydrocarbons and heavy metals, 
which are typical pollutants of concern at RGOs.  Sand or media filters have also been 
found to be effective and available for use at RGOs.  Site design measures to control 
flow include cisterns, small weirs, baffles, and redirecting roof runoff to pervious areas.  
 
No evidence has been provided to indicate that use of these structural BMPs at RGOs 
will pose a safety risk. In fact, filter BMPs have been installed at RGOs in some 
municipalities without apparent adverse safety effects.  In addition, similar BMPs such 
as oil/water separators have been used for years by RGOs without safety problems.   

                                            
151

 State Board, 2000.  Order WQ 2000-11. 
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Threshold - Studies indicate that runoff from RGOs contains similar pollutants to runoff 
from commercial parking lots.  In precedential WQ Order 2000-11, the State Board 
determined that parking lots with a size threshold of 5,000 square feet or more is an 
appropriate SUSMP category.   Based in part on the similarity of pollutants, the 5,000 
square feet size threshold was also included for RGOs in the Order.  In addition, other 
municipalities currently use similar size thresholds for RGOs when requiring design 
standards to mitigate storm water runoff.  To provide additional flexibility for the 
Copermittees, another threshold of 100 or more motor vehicles ADT has been added 
to the Order.  This threshold is based on requirements used in Washington and 
Oregon for what are considered “high use” sites.  This is an appropriate threshold 
since vehicular traffic is a good indicator of the amount of pollutants generated at a 
site.  
 
The Regional Board followed the State Board’s direction regarding RGOs by including 
the above discussion in this Fact Sheet, as well as a specific finding that justifies the 
regulation of urban runoff from RGOs that meet certain criteria.  Considering all of the 
supporting documentation discussed above, it is appropriate to include RGOs as a 
Priority Development Project category. 
 
Additional detailed supporting information can be found in the 2001 technical report 
titled Retail Gasoline Outlets: New Development Design Standards for Mitigation of 
Storm Water Impacts by the LARWQCB and the Regional Board. 
 
Section D.1.d.(3) (Pollutants of Concern) requires Copermittees to update their 
procedures for identifying pollutants of concern for each Priority Development Project. 
This is important to do periodically because of changing water quality conditions and 
designations of impairments or areas of concern.  Furthermore Copermittees 
continually learn more about pollutant-generating activities as they conduct inspections 
and investigations, and that information must be incorporated into the SUSMP 
process. 
 
Section D.1.d.(4) (Site Design BMP Requirements) requires Copermittees to require 
or implement site design BMPs at Priority Development Projects in order to reduce the 
amount of polluted runoff from those sites.  The primary approach in site design BMPs 
is to limit the permanent loss of existing infiltration capacity because loss of infiltration 
is a major contributor to both wet and dry weather pollution discharges.  General 
means to accomplish that goal include retaining natural infiltration areas of a site and 
limiting the amount of impervious surfaces.  The Order does not require a specific or 
relative amount of pervious surfaces be added to a project.  The Order seeks to 
reduce the effective impervious surface of a project, which is the impervious surface 
that is directly connected to the storm water drainage system. 
 

0001453



Fact Sheet / Technical Report for 81 February 9, 2007 
Tentative Order No. R9-2007-0002 

The site design BMP options listed in these sections are consistent with the site design 
BMPs currently required by the Copermittees in the Model WQMP.  In the ROWD, the 
Copermittees propose to improve the process of selecting site design BMPs. 
Specifically, they propose to develop recommendations for incorporating low-impact 
design (LID) techniques and site design BMPs.  However, the Model WQMP employs 
an open-ended approach to requirements for site design BMPs, requiring 
implementation of site design BMPs “where applicable and feasible” and “where 
appropriate.”  Unfortunately, this approach has proven to be ineffective in integrating 
site design BMPs in project designs.  Audits conducted in 2005 of four Copermittees 
found that municipalities need to work with project applicants to improve the quality of 
site design BMPs.152   As a result, the Order establishes two sets of site design BMP 
criteria.  
 
First, section D.1.d.(4)(b) of the Order directs the Copermittees to require, rather than 
consider, new development projects to employ certain classes of site design BMPs.  
The required site design BMPs take advantage of features that are incorporated into 
the Priority Development Project, such as landscaping or walkways.  It also requires 
that projects seek to maintain natural water drainage features rather than instinctively 
convey water in buried pipes and engineered ditches that eliminate natural water 
quality treatment functions.  These types of site design BMPs are both effective and 
achievable. These requirements are consistent with the guidelines of Order  
No. R9-2002-01 and both the 2003 and 2007 DAMPs.153  
 
Next, section D.1.d.(4)(c) of the Order identifies classes of site design BMPs that must 
be used when applicable and feasible.  This approach is similar to Order  
No. R9-2002-01 and the DAMPs.  This list includes requirements from Order  
No. R9-2002-01, items identified in the DAMPs, and recommended measures from 
CASQA guidance.  These site design BMPs are commonly cited in project proponents’ 
WQMP reports as the site design BMPs that have been incorporated into Priority 
Development Projects.   
 

                                            
152

 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita.  

153
The 2003 and 2007 DAMPs include preserving natural drainage features as a recommended site 
design BMP requirement that was to be reviewed and used where applicable and feasible.  The 
DAMPs note this as a way to mimic a site’s natural hydrologic regime. 
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The retention of natural drainage features, such as ephemeral streams, wetlands, and 
depressions, can be particularly important because small tributaries are essential to 
the maintenance of the chemical, biological, and physical integrity of larger 
waterbodies.154   The loss and modification of such natural water resources to 
accommodate post-development storm water management leads to direct and indirect 
adverse effects on water quality that are felt both on the project site and off the site 
within the watershed.155,156,157    Effects to aquatic beneficial uses from altered 
drainage features can occur downstream and upstream.  The length of upstream or 
downstream effect of channel modifications is dependant on the specific structure type 
and channel slope.158  For instance, road culverts can act as partial barriers to 
upstream distribution of native aquatic macroinvertebrates in urban streams, while 
bridges can provide adequate passage.159   As a result of the adverse effects to water 
quality and beneficial uses, the State of California nonpoint source pollution program 
management measures for urban areas includes limiting the destruction of natural 
drainage features and natural conveyance areas. 160 
 
Through its process of conditioning development projects under the CWA section 401 
Water Quality Certification program, the Regional Board finds that the level of site 
design BMP implementation in the Order is feasible for all projects.  This site design 
BMP requirement will help ensure that site design BMPs are implemented for new 
development projects.  Site design BMPs are a critical component of urban runoff 
management at new development projects, since the BMPs provide multiple benefits 
including preservation of hydrologic conditions, reduction of pollutant discharges, cost 
effectiveness, and green space. 
 

                                            
154

 Aquatic scientists comment letter (April 10, 2003) on the Advanced Notice of Proposed Rulemaking 
(ANPRM) on the Clean Water Act Regulatory Definition of “Waters of the United States.” (Docket ID 
No. OW-2002-0050).  This letter is a synthesis of scientific information regarding ephemeral, 
intermittent, and headwater streams.  It was written to USEPA by 85 leading aquatic scientists. 

155
 Wright, Tiffany, et al. 2006.  Direct and Indirect Impacts of Urbanization on Wetland Quality.  
Prepared by the Center for Watershed Protection for the USEPA Office of Wetlands, Oceans, an 
Watersheds.  81p. Available on-line at http://www.cwp.org  

156
 Konrad, Christopher P. and Derek K. Booth, 2005.  Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium.  Vol. 45 pp.157-177. 

157
 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

158
 Fischenich, J.C. 2001. "Impacts of stabilization measures,” EMRRP Technical Notes Collection 
(ERDC TNEMRRP- SR-32), U.S. Army Engineer Research and Development Center, Vicksburg, MS. 
http://www.wes.army.mil/el/emrrp 

159
 Blakely, Tanya J., et al. 2006. Barriers To The Recovery Of Aquatic Insect Communities In Urban 
Streams Freshwater Biology Vol. 51(9), 1634–1645. 

160
 California Nonpoint Source Encyclopedia, Management Measure 3.1.b. Runoff from Developing 
Areas, Site Development and Management Measure 3.3.a. Runoff from Existing Development, 
Existing Development. 
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The site design BMP options listed do not need to be costly.161  Some design options, 
such as concave vegetated surfaces or routing rooftop or walkway runoff to 
landscaped areas, are cost neutral.162   Other site design BMPs, such as minimizing 
parking stall widths or use of efficient irrigation devices, are oftentimes already 
required.  In addition, use of site design BMPs reduces runoff quantity, allowing for 
treatment control BMPs and other storm water infrastructure on site to be smaller, 
therefore savings costs for both developers and municipalities.163,164   
 
Because of the potential economic and environmental benefits of using low-impact 
development site design, the U.S. Department of Housing and Urban Development, 
Office of Policy Development and Research, developed “The Practice of Low Impact 
Development (LID)” to assist the housing industry during the land development 
process. 165  This document focuses specifically on technologies that affect both the 
cost impacts and environmental issues associated with land development.  Much of 
the report focuses on storm water management because low-impact development 
storm water management systems can save capital costs for developers and 
maintenance costs for municipalities.166  The executive summary of the HUD report 
notes: 
 

This approach to land development, called Low Impact Development (LID), 
uses various land planning and design practices and technologies to 
simultaneously conserve and protect natural resource systems and reduce 
infrastructure costs. LID still allows land to be developed, but in a cost-effective 
manner that helps mitigate potential environmental impacts. LID is best suited 
for new, suburban development. 

 
Developers can use site and structure designs that reduce building footprints, 
decrease the amount of paved infrastructure, and provide for dispersed drainage and 
infiltration of runoff from impervious surfaces to reduce the effective impervious 
surface.167  The concept of effective impervious surface is important, because when 
runoff from these surfaces is directed to pervious areas rather to an impervious 
drainage system (i.e., curbs, gutters, street surfaces, storm drain pipes), it can 
infiltrate, evaporate, or be taken up by vegetation, thereby reducing the total volume of 
runoff leaving a site. 
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 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
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 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 
Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm. pp. 149. 
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 National Association of Home Builders Research Center. Builders Guide to Low Impact 
Development. Available on-line at http://www.toolbase.org  
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 National Association of Home Builders Research Center. Municipal Guide to Low Impact 
Development.  Available on-line at http://www.toolbase.org 
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 U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 
2003.  The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA. 
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 Ibid. Executive Summary, p.x. 
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 Bay Area Stormwater Management Agencies Association. 2003. Using Site Design Techniques to 
Meet Development Standards for Stormwater Quality. Available on-line at: http://www.basmaa.org/ 
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The Order continues to provide the Copermittees with flexibility in implementing site 
design BMP requirements by providing lists from which site design BMP approaches 
can be chosen.  Moreover, flexibility is inherently included in the site design options 
listed - each option provides the opportunity for numerous implementation approaches 
that can be used to achieve compliance.   
 
Section D.1.d.(5) (Source Control BMP Requirements) requires that Priority 
Development Projects implement minimum source control BMPs.  This section has 
been added to provide more detail and clarify the Order’s requirements for source 
control BMPs.  The minimum source control BMPs listed in the section are consistent 
with the Model WQMP. 
 
Section D.1.d.(6) (Treatment Control BMP Requirements) is consistent with Order  
No. R9-2002-01, with two exceptions.  First, the Order limits the selections of methods 
used to determine the appropriate volume of runoff to be treated.  The modification 
ensures that priority development project proponents utilize the most accurate 
information to determine the volume or flow of runoff which must be treated.  Using 
detailed local rainfall data, the County of Orange has developed the 85th Percentile 
Precipitation Isopluvial Map, which exhibits the size of the 85th percentile storm event 
throughout Orange County.168  Since this map uses detailed local rainfall data, it is 
more accurate for calculating the 85th percentile storm event than other methods which 
were included in Order No. R9-2002-01.  The other methods found in Order No. R9-
2002-01 were included as options to be used in the event that detailed accurate 
rainfall data did not exist for various locations within Orange County.  The 
development of the 85th Percentile Precipitation Isopluvial Map makes these other less 
accurate methods superfluous.  Therefore, these other methods for calculating the 85th 
percentile storm event have been removed from the current Order. 
   

                                            
168

 The isopluvial map can be found as Exhibit 7.II in the Model WQMP. 
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Second, the Order requires that treatment control BMPs selected for implementation at 
Priority Development Projects have a removal efficiency rating that is higher than the 
“low removal efficiency,” as presented in the Model SUSMP/WQMP.  The requirement 
allows exceptions for those projects that, with a feasibility analysis, can justify the use 
of a treatment control BMP with a low removal efficiency for a Priority Development 
Project.  This requirement is needed because to date, the Copermittees have 
generally approved low removal efficiency treatment control BMPs without justification 
or evidence that use of higher efficiency treatment BMPs was considered and found to 
be infeasible.  Specifically, it has been found during audits of the Copermittees’ 
SUSMP programs that many SUSMP reports do not adequately describe the selection 
of treatment control BMPs.169  Moreover, USEPA’s contractor Tetra Tech, Inc. 
recommends that “project proponents should begin with the treatment control that is 
most effective at removing the pollutants of concern […] and provide justification if that 
treatment control BMP is not selected.”170   
 
In the ROWD, the Copermittees acknowledge the need for further attention to the 
selection and implementation of effective treatment BMPs.  They propose to revise the 
model WQMP table of BMP effectiveness.  The requirement is needed to provide 
clarification that selection of low efficiency treatment control BMPs over high efficiency 
BMPs without justification does not meet permit requirements and is not in compliance 
with the MEP standard.    
 
Section D.1.d.(7) (Treatment BMP Waiver Provision) allows Copermittees to waive 
treatment BMPs when all available BMPs have been considered and rejected as 
infeasible.   This requirement was included in Order No. R9-2002-01.  The requirement 
also allows the Copermittees to develop a program to require projects that receive 
waivers, to transfer the cost savings to a fund.  The intent of the requirements is to 
allow Copermittees the necessary flexibility to waive treatment BMPs when it can be 
established that the implementation of treatment BMPs that meet numeric sizing 
criteria is not feasible at a given site.  This provision also allows Copermittees 
discretion to transfer the cost savings from such a waiver to a fund for water quality 
projects within the watershed.   
 

                                            
169

 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 

170
 Tetra Tech, Inc., 2005.  Program Evaluation Report –San Diego Standard Urban Storm Water 
Mitigation Plan (SUSMP) Evaluation.  P. 5. 
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Section D.1.d.(8). (Low-Impact Design BMP Substitution Program) allows 
Copermittees to develop a site design BMP credit program, under which projects that 
implement a high level of site design BMPs could receive credit towards compliance 
with treatment control BMP requirements.  The program would provide the opportunity 
for development projects to avoid partial or full treatment control BMP implementation 
in exchange for implementation of a high level of site design BMPs.  This type of 
program is proposed in the Model WQMP.  The Regional Board agrees that such a 
program could be beneficial.  The program could achieve equal or greater water 
quality benefits while also (1) providing greater assurance of adequate operation and 
maintenance; (2) improved review processes of site design BMP proposals; (3) 
increased acceptance of site design BMPs; and (4) greater usage of site design 
BMPs.  For this reason, the Regional Board has added to the Order an option for the 
Copermittees to develop such a program. 
 
The Model WQMP does not provide details for a site design credit program, instead 
leaving that up to the individual municipality.   The Order includes specific minimum 
requirements so that the program will be consistent with the treatment BMP provisions.  
In precedent setting Order No. 2000-11, the State Board determined that 
implementation of treatment control BMPs is appropriate for development projects 
falling under the priority development project categories.  Therefore, any program 
which allows development projects to forgo treatment control BMP implementation 
must include provisions which will achieve similar water quality benefits.  To ensure 
that this is the case for the site design BMP credit program, minimum provisions for 
the program have been added to the Order.  Due to the addition of the minimum 
provisions in the Order, the program will not need to undergo a lengthy Regional 
Board approval process at a later date.  
 
Section D.1.d.(9). (BMP Design Standards) addresses a need for the Copermittees to 
develop and apply consistent criteria for the design and maintenance of structural 
treatment BMPs.  Correct BMP design is critical to ensure that BMPs are effective and 
perform as intended.  Without design criteria, there is no assurance that this will occur, 
since there is no standard for design or review.  As an example, Ventura County has 
developed a BMP manual that includes standard design procedure forms for BMPs.  
Ventura County’s Technical Guidance Manual for Storm Water Quality Control 
Measures is available at http://www.vcstormwater.org/ publications.htm.”171  California 
Stormwater Quality Association (CASQA) also confirms the necessity of design criteria 
when it includes such criteria in its New Development and Redevelopment BMP 
Handbook.172  This issue is noted in the ROWD, and the Copermittees propose to 
develop standard design checklist/plans/details for selected source control and 
treatment BMPs. 
 

                                            
171

 Ibid. 
172

 California Stormwater Quality Association, 2003.  Stormwater Best Management Practice Handbook 
– New Development and Redevelopment.   
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Section D.1.d.(12) (Annual Review of Treatment BMPs) requires Copermittees to 
keep their SUSMPs up to date with BMP effectiveness studies for low-impact design 
and treatment control BMPs.  The ROWD includes commitments to develop a library 
of BMP performance reports and to revise the model WQMP table for the latest 
information on BMPs.  This requirement will ensure that two important types of 
information be included in those efforts: Site design BMPs and treatment BMPs that 
are assessed as part of contracts with the State Board and Regional Board.  The later 
types of projects include those funded with Clean Beach Initiative grants and other 
grants.  Projects funded with such state grants must include effectiveness 
assessments using a quality assurance plan.  As a result, such studies generally 
provide reliable sources of local data and should be included in local SUSMPs. 
 
Sections D.1.E and D.1.F. (BMP Verification and Treatment BMP Maintenance 
Tracking) are included in the Order to improve the effectiveness of the BMP 
requirements.  They are included in response to findings from the Audits173 and 
recommendations from USEPA.174     The Copermittees recognize a need to improve 
the verification of post-construction BMPs.  The 2007 DAMP proposes to verify 90% of 
WQMPs (including structural and non-structural BMPs) by inspection, self-
certifications, surveys or other means.   The Regional Board finds that 90% is a 
reasonable annual target, but considers inspections to be essential to achieve optimal 
results.   Therefore, the Order requires high priority sites to be inspected annually, and 
allows other measures to be used for lower priority treatment control BMPs. 
 
Section D.1.H. (Hydromodification) expands and clarifies current requirements for 
control of MS4 discharges to limit hydromodification effects caused by changes in 
runoff resulting from development and urbanization.  The requirements are based on 
findings and recommendations of the Orange County Storm Water Program, the 
Stormwater Monitoring Coalition (SMC),175,176 and the Storm Water Panel on Numeric 
Effluent Limits (Numeric Effluent Panel).177   Added specificity is needed due to the 
current lack of a clear standard for controlling hydromodification resulting from 
development.  More specific requirements are also warranted because 
hydromodification is increasingly recognized as a major factor affecting water quality 
and beneficial uses, and the Copermittees have proposed only vague and voluntary 
modifications to the Model WQMP.  The Order is intended to ensure the intent of the 
proposed modifications is incorporated into each Copermittees’ SUSMP. 

                                            
173

 The 2005 audits performed by Tetra Tech, Inc. found that cities are not tracking post-construction 
BMPs. The final audit report recommended (Section 2.1.2) that each city should develop a system to 
verify implementation and track post-construction BMPs to ensure that they are adequately 
maintained.  

174
 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68845. USEPA recommends such practices in the Phase II storm water regulations, promoting 
“inspections during construction to verify BMPs are built as designed.” 

175
 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

176
 Stein, Eric and Susan Zaleski. 2005.  Managing Runoff to Protect Natural Streams: The Latest 
Developments on Investigation and Management of Hydromodification in California. Proceedings of a 
special technical workshop co-sponsored by California Stormwater Quality Association (CASQA), 
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Hydromodification is the change in a watershed’s runoff characteristics resulting from 
development, together with associated morphological changes to channels receiving 
the runoff.  As the total area of impervious surfaces increases, infiltration of rainfall 
decreases, causing more water to run off the surface and at a higher velocity.  Runoff 
from developed areas can produce erosive flows in channels under rainfall conditions 
which were not previously problematic.  Moreover, runoff from developed areas 
increases the duration of time that channels are exposed to erosive flows.  The 
increase in the volume of runoff and the length of time that erosive flows occur 
ultimately intensify sediment transport, causing changes in sediment transport 
characteristics and the hydraulic geometry (width, depth, slope) of channels.178   
 
These types of changes have been documented in southern California.  It has been 
reported that researchers studying flood frequencies in Riverside County have found 
that increases in watershed imperviousness of only 9-22% can result in increases in 
peak flow rates for the two-year storm event of up to 100%.179  Such changes in runoff 
have significant impacts on channel morphology.  It has recently been found that 
ephemeral/intermittent channels in southern California appear to be more sensitive to 
changes in imperviousness than channels in other areas.  Morphology of small 
channels in southern California was found to change with only 2-3% watershed 
imperviousness, as opposed to 7-10% watershed imperviousness in other parts of the 
nation.180   
 

                                                                                                                                           
Stormwater Monitoring Coalition (SMC), and University of Southern California Sea Grant (USC Sea 
Grant).  Technical Report No. 475 of the Southern California Coastal Water Research Project. 

177
 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 

178
 Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005.  Hydromodification 
Management Plan.  

P. 1-1. 
179

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection. 

180
 Coleman, et. al., 2005.  Effect of Increases in Peak Flows and Imperviousness on the Morphology of 
Southern California Streams.  P. iv. 
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Effects of hydromodification are evident in southern Orange County and recognized by 
the Copermittees.  Analyses of bioassessment data, for example, indicate that 
physical changes to stream channels caused by hydromodification are likely 
responsible, in part, for the low bioassessment scores in urbanized settings.181   It is 
important to recognize that the physical changes are a direct result of MS4 discharges, 
but that two separate mechanisms are involved.  First, is a change in the flow regime 
caused by the increase in impervious surfaces and loss of natural conveyance 
systems.  Discharges to receiving waters from the MS4 outfalls do not mimic the 
natural discharges from former tributaries to that receiving water, and the change 
results in erosion.  Second, the physical stream habitat in many places has been 
severely modified in order to efficiently convey those increased storm water 
discharges to the ocean.  Where streams are hardened and/or buried to convey storm 
water, they cannot provide adequate water quality and other necessary conditions to 
support beneficial uses.  Both of these issues are addressed in the Order. 
 
The Copermittees’ recognize the need to improve management of hydromodification.  
The ROWD proposes to revise the Model WQMP to incorporate additional information 
from ongoing hydromodification studies conducted by the SMC.   It is unclear when 
findings would be incorporated.  The Order allows the Copermittees to adopt criteria 
consistent with future SMC findings.  Because new development activity in most 
municipalities is not expected to be substantial, the Regional Board considers the 
preliminary conclusions from existing SMC reports to be sufficiently descriptive for the 
Copermittees to make appropriate modifications.   However, the Order provides a two-
year schedule for adoption of specific SMC recommendations.   
 
Until numeric criteria are recommended by the SMC, the Order specifies factors that 
must be considered by the Copermittees for Priority Development Projects.  These 
factors (downstream erosion and discharge hydrology) are generally consistent with 
the Model WQMP.  The specificity of factors to consider in the Order is more 
prescriptive in order to be consistent with recent recommendations from the SMC and 
Numeric Effluent Panel and scientific literature.182   For instance, the Copermittees 
have generally been neglecting to address the changes to flow durations caused by 
MS4 discharges.  The 2006 Model WQMP directs priority projects to submit drainage 
studies if the Permittee determines a potential for downstream erosion or habitat 
alteration. The drainage study required by the Permittees must address peak flows 
and volumes, but not the duration of those flows and volumes. As a result it is 
inadequate to assess the potential for downstream erosion.  The requirement for 
assessing duration of runoff is not a new requirement.  It was included in the 3rd term 
permit as a factor to evaluate when identifying conditions of concern in SUSMP 
projects.   
 

                                            
181

 See Chapter 11 of the ROWD and the 2005-06 Unified Annual Report for the analyses. 
182

 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  
Bioscience Vol. 47, No. 11,.pp.769-784. 
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Section D.1.h.3.c. (Hydromodification Control Waivers) allows the Copermittees to 
waive on-site hydromodification controls in certain situations when downstream water 
quality and beneficial uses are not likely to be negatively affected by changes in the 
flow regime caused by MS4 discharges.  The Order specifies determinations that must 
be made by the Copermittee before a waiver may be granted.   The waiver provision is 
intended to provide Copermittees with the ability to require that a development restore 
degraded downstream stream channel conditions if that would produce better results 
than on-site hydromodification controls. 
 
 
D.2. Construction 
 
The following legal authority applies to section D.2: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D) 
provides that the proposed management program include “A description of a program 
to implement and maintain structural and non-structural best management practices to 
reduce pollutants in storm water runoff from construction sites to the municipal storm 
sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(1) provides that the proposed 
management program include “A description of procedures for site planning which 
incorporate consideration of potential water quality impacts.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(2) provides that the proposed 
management program include “A description of requirements for nonstructural and 
structural best management practices.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(3) provides that the proposed 
management program include “A description of procedures for identifying priorities for 
inspecting sites and enforcing control measures which consider the nature of the 
construction activity, topography, and the characteristics of soils and receiving water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(4) provides that the proposed 
management program include “A description of appropriate educational and training 
measures for construction site operators.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(b)(14) provides that “The following 
categories of facilities are considered to be engaging in ‘industrial activity’ for the 
purposes of this subsection: […] (x) Construction activity including cleaning, grading 
and excavation activities […].” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.2.a. (Ordinance Update) requires each Copermittee to review and update 
its grading and storm water ordinances as necessary to comply with the MS4 permit.  
By updating the grading and storm water ordinances, the Copermittees will have the 
necessary legal authority to require construction sites to implement effective BMPs 
that will reduce pollutant discharges to the maximum extent practicable.  The Order 
allows the Copermittees 365 days to review and update their ordinances.  The 365 
days should be adequate to allow for the relatively minor changes that might be 
needed since their ordinances were last updated under Order No. R9-2002-01.   
 
Section D.2.b. (Source Identification) requires the Copermittees to develop and 
update a watershed based inventory of all construction sites regardless of size or 
ownership.  This section has been modified to require the inventory be updated 
regularly, rather than annually.  More frequent updates will ensure the Copermittees 
have a more accurate inventory of construction sites within their jurisdiction. A 
regularly updated inventory of active construction sites will assist the Copermittees in 
ensuring that all sites are inspected per Order requirements.  The Order does not 
specify the frequency of updates, and instead relies on each Copermittee to develop 
updates appropriate to local construction activity.  The 2007 DAMP proposes that the 
inventory be updated “at a minimum” prior to the start of the rainy season.  Such a 
minimum standard may not be appropriate for each Copermittee.  Failure to maintain a 
useful inventory would be a violation of the Order. 
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Section D.2.c. (Site Planning and Project Approval Process) requires Copermittees to 
incorporate consideration of potential water quality impacts prior to approval and 
issuance of construction and grading permits.  The Copermittees183 and our program 
evaluations in 2005184 recommend that storm water requirements need to be better 
incorporated into the pre-construction process.  
 
This section now requires the Copermittees to review project proponents’ storm water 
management plans for compliance with local regulations, policies, and procedures.  
USEPA recommends that it is often easier and more effective to incorporate storm 
water quality controls during the site plan review process or earlier.185  In the Phase I 
storm water regulations, USEPA states that a primary control technique is good site 
planning.186  USEPA goes on to say that the most efficient controls result when a 
comprehensive storm water management system is in place.187   To determine if a 
construction site is in compliance with construction and grading ordinances and 
permits, USEPA states that the “MS4 operator should review the site plans submitted 
by the construction site operator before ground is broken.”188  Site plan review aids in 
compliance and enforcement efforts since it alerts the “MS4 operator early in the 
process to the planned use or non-use of proper BMPs and provides a way to track 
new construction activities.”189  During audits of Orange County Copermittee storm 
water programs, it was found that site plan and SWPPP review were inadequate and 
inconsistent.190 

 
Section D.2.d. (BMP Implementation) includes modifications to the requirements for 
each Copermittee to designate and ensure implementation of a set of minimum BMPs 
at construction sites.  These modifications are based on Regional Board findings and 
experience during implementation of Order No. R9-2002-01.   
 
Unlike Order No. R9-2002-01, this Order does not require the Copermittee to 
designate a set of minimum BMPs for high, medium, and low threat to water quality 
construction sites.  This change was made in recognition of most Copermittees’ 
application of one consistent set of BMPs throughout their jurisdictions.  The 
Copermittees also desire to move toward a risk-based approach to BMP 
requirements.191   As a result, the Order requires a minimum set of BMPs to be 
designated for all sites and that enhanced BMPs be designated for sites upstream of 
303(d) impairments and ESAs. 
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 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
Section 7, New Development. 
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 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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 USEPA, 1992.  Guidance 833-8-92-002.  Section 6.3.2.1. 
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 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48034. 
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 Ibid. 
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 USEPA, 2000. Guidance 833-R-00-002. Section 4.6.2.4, P. 4-30. 

189
 Ibid., P. 4-31. 
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 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
Section 8, Construction 
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The Order’s requirements for seasonal restrictions on grading have also been 
changed.  Seasonal restrictions on grading for storm water are difficult to implement 
due to the conflict between seasonal grading restrictions and endangered birds’ 
breeding seasons; therefore the seasonal grading restrictions have not been included 
with the other BMPs in the Order.  Found in southern California, the Least Bell’s Vireo 
and the Coastal California Gnatcatcher are listed as federally endangered and 
threatened, respectively.192  Permits issued by the California Department of Fish and 
Game (CDFG) restrict grading during these birds’ breeding seasons, which is from 
April 10 to August 31 for the Least Bell’s Vireo193 and from February 15 to August 31 
for the Coastal California Gnatcatcher.194  Ideally storm water restrictions on grading 
would be during the wet season from October 1 through April 30.195   Combined, these 
restrictions would limit construction grading to be during the month of September, 
which is infeasible.  Section D.2.d of the Order still requires project proponents to 
minimize grading during the wet season and coincide grading with seasonal dry 
weather periods to the extent feasible.    
 
Section D.2.e. (Inspections) establishes criteria for inspections based on risk factors 
including size, season, and location of the construction site.  Modifications have been 
made to requirements of Order No. R9-2002-01 based on the experience of the 
Copermittees and Regional Board construction programs.    
 
The Order requires sites in active grading during the wet season that are over 30 
acres be inspected every two weeks, rather than sites over 50 acres being inspected 
weekly.  In south Orange County approximately 15% (34 sites) of construction sites 
over one acre are larger than 30 acres, whereas about 9% (21 sites) of sites are over 
50 acres.196  This may result in a net decrease of inspections of large sites, although 
more sites will be covered.  The reduction in inspection frequency for sites greater 
than 50 acres is justified because the sites have generally improved their erosion and 
sediment control measures since adoption of Order No. R9-2002-01.  Biweekly 
inspections of these sites in the future should be sufficient to ensure compliance with 
local regulations.    
 

                                            
192

 State of California, Department of Fish and Game, 2005.  State and Federally Listed Endangered 
and Threatened Animals of California. 

193
 United States Department of the Interior, Fish and Wildlife Service, 2001.  Least Bell’s Vireo Survey 
Guidelines. 

194
 United States Department of the Interior, Fish and Wildlife Service, 1997.  Coastal California 
Gnatcatcher (Polioptila californica californica) Presence/Absence Survey Guidelines.  

195
 Regional Board, 2001. Order No. 2001-01, San Diego County MS4 Permit.  Directive F.2.g.(2). 

196
 Based on the State Board’s database of sites covered by the Construction Storm Water General 
NPDES Permit, Order No. 99-08-DWQ.  That general permit requires sites disturbing over one acre 
to file for coverage, so it provides a good basis for assessment. 
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The Order lowers the size of construction sites adjacent to or discharging directly to 
ESAs that receive scrutiny.  Order No. R9-2002-01 requires such sites five acres and 
more to be inspected weekly during the wet season.  This Order requires such sites 
one acre and above to be inspected every two weeks during the wet season and once 
during August or September.  The lower size threshold is consistent with Phase II 
storm water permits.   
 
The Order omits Order No. R9-2002-01’s provision allowing a Copermittee to 
decrease the inspection frequency for high priority sites if the Copermittee certifies in 
writing to the Regional Board that they have recorded the site’s Waste Discharge 
Identification Number, reviewed the site’s Storm Water Pollution Prevention Plan 
(SWPPP), assured the site’s SWPPP is in compliance, and assured the SWPPP is 
properly implemented at the site.  Under Order No. R9-2002-01, the Regional Board 
never received from any of the Copermittees a certification to decrease the inspection 
frequency at high priority sites.  Since the certification process was never used, the 
language has been deleted from the Order.   
 
This section also requires the Copermittees to track the number of inspections for 
each inventoried construction site.  This requirement has been added to ensure that 
the Copermittees can demonstrate that construction sites are inspected at the 
minimum frequencies.   
 
 
D.3   Existing Development 
 
 
D.3.a. Municipal 
The following legal authority applies to section D.3.a: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(1) 
provides that the proposed management program include “A description of 
maintenance activities and a maintenance schedule for structural controls to reduce 
pollutants (including floatables) in discharges from municipal separate storm sewers.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(3) provides that the proposed 
management program include “A description for operating and maintaining public 
streets, roads and highways and procedures for reducing the impact on receiving 
waters of discharges from municipal storm sewer systems, including pollutants 
discharged as a result of de-icing activities.”   
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(4) provides that the proposed 
management program include “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(5) provides that the proposed 
management program include “A description of a program to monitor pollutants in 
runoff from operating or closed municipal landfills or other treatment, storage or 
disposal facilities for municipal waste, which shall identify priorities and procedures for 
inspections and establishing and implementing control measures for such discharges.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(6) provides that the proposed 
management program include “A description of a program to reduce to the maximum 
extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will 
include, as appropriate, controls such as educational activities, permits, certifications, 
and other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3.a.2. (General BMP Implementation) requires the Copermittees to 
designate minimum BMPs for general municipal areas and activities, regardless of 
their threat to water quality.  The requirement that different types of BMPs be 
designated for different threats to water quality categories of municipal areas and 
activities has been removed from the Order. This was done to help simplify and clarify 
the Order’s requirements.  BMPs required to be implemented at a site can now be 
based on the sources or activities present at the site.  This is closer to the approach 
taken by the Copermittees in their JURMPs.  Threat to water quality is used to 
determine inspection frequencies in section D.3.a.(7). 
 
Section D.3.a.3, D.3.a.4, and D.3.a.5. (Specific BMP Implementation Categories) 
establishes requirements for specific categories of activities and areas.  These are 
selected based on the CWA and findings of the Permittees in annual reports and 
ROWD that identify these activities as warranting special attention.  
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Pesticides, Herbicides, and Fertilizers.  40 CFR 122.26(d)(2)(iv)(A)(6) requires a 
description of a program for pesticides, herbicides, and fertilizers.  In addition, water 
quality data demonstrates widespread presence of such pollutants in receiving waters 
and MS4 discharges.  In response to similar requirements of Order No. R9-2002-01, 
the Copermittees have developed a specific model Integrated Pest Management, 
Pesticides, and Fertilizer guidelines. 
 
Flood Control Structures.   In order to more closely meet the intent of the federal 
regulations and guidance, the requirement has been modified.   40 CFR 
122.26(d)(2)(iv)(A)(4) requires  “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   Retrofitting flood control devices can reduce pollutants and 
improve water quality.  Copermittees have conducted many flood control retrofit 
projects, many of which have been partially funded with State grant awards.   
 
USEPA expands on the federal provision with the following information:  "Storm water 
management devices and structures that focus solely on water quantity are usually not 
designed to remove pollutants, and may sometimes harm aquatic habitat and 
aesthetic values” (1992). As flood control structures and other elements of the MS4 
age and retrofitting becomes necessary, opportunities for water quality improvements 
arise.   
 
Conveyance systems which take water quality consideration into account (such as 
grassed swales, vegetated detention ponds, etc.) can often cost less to construct than 
traditional concrete systems.  Evaluation of the applicability of such systems during 
retrofitting must occur to ensure that pollutants in urban runoff are reduced to the 
maximum extent practicable.  USEPA supports utilizing BMPs for pollution reduction in 
flood management projects, stating that “The proposed management program must 
demonstrate that flood management projects take into account the effects on the water 
quality of receiving water bodies. […]  Opportunities for pollutant reduction should be 
considered".197  
 

                                            
197

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
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Existing Copermittee projects include two types of retrofits. The first type involves 
adding an engineered device to an existing structure in order to treat or divert urban 
runoff.  Examples include catch basin inlet filters/screens, ultraviolet disinfection 
facilities, hydrodynamic separators, and diversions to the sanitary sewer.  The second 
type involves re-installing pervious or natural treatment features to facilities.  Examples 
include removing concrete portions of conveyances to create pervious conveyances; 
and creating treatment wetlands within flood detention facilities.  The later type of 
retrofit is preferred by the Regional Board. They are likely more sustainable over the 
long-term because they may require less rigorous operation and maintenance than the 
former.  They may also provide the additional benefit of providing significant or 
incidental opportunities for beneficial uses (e.g., recreation, wildlife, water 
supply).198,199   
 
Sweeping of Municipal Areas.  Sweeping municipal areas would likely be done in the 
absence of the Order.  However, in certain cases it is an important component of a 
jurisdictional urban runoff management program.  The Order contains requirements to 
ensure that the use of street sweeping is optimized for urban runoff applications if it is 
to be used and reported as a BMP.   The criteria in the Order are taken from industry 
guidance as reported by the Permittees in the Aliso Creek watershed200. 
 
Section D.3.a.(6). (Operation and Maintenance of MS4 and Structural Controls) 
requires the Copermittees to inspect and remove waste from their MS4s prior to the 
rainy season.   
 
Maintenance is critical to the successful implementation of every urban runoff 
management program.  USEPA finds that “Lack of maintenance often limits the 
effectiveness of storm water structural controls such as detention/retention basins and 
infiltration devices. […]  The proposed program should provide for maintenance logs 
and identify specific maintenance activities for each class of control, such as removing 
sediment from retention ponds every five years, cleaning catch basins annually, and 
removing litter from channels twice a year.   
 

                                            
198

 Burton, Carmen et al. 2005.  Assessing Water Source and Channel Type as Factors Affecting 
Benthic Macroinvertebrate and Periphyton Assemblages in the Highly Urbanized Santa Ana River 
Basin, California.  American Fisheries Society Symposium.  Vol.47 pp.239-262. 

199
 Stromberg, Juliet C. 2001.  Restoration of Riparian Vegetation in the South-Western United States: 
the importance of flow regimes and fluvial dynamism.  Journal of Arid Environments. Vol49, pp.17-34. 

200
 See 20

th
 and 21

st
 quarterly reports for the Aliso Creek watershed bacteria investigation, prepared by 

the Orange County Copermittees within the Aliso Creek watershed.  
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If maintenance activities are scheduled infrequently, inspections must be scheduled to 
ensure that the control is operating adequately.  In cases where scheduled 
maintenance is not appropriate, maintenance should be based on inspections of the 
control structure or frequency of storm events.  If maintenance depends on the results 
of inspections or if it occurs infrequently, the applicant must provide an inspection 
schedule.  The applicant should also identify the municipal department(s) responsible 
for the maintenance program”. 201  The MS4 maintenance requirements are based on 
the above USEPA recommendations.  This maintenance will help ensure that 
structural controls are in adequate condition to be effective year round but especially 
at the beginning of and throughout the rainy season.   
 
Two requirements have been added to the Order that were not within Order  
No. 2002-01.  Subsection (3) allows a decreased inspection frequency for facilities that 
are routinely clean, and Subsection (4) requires trash to be removed from channels in 
a timely manner.   Typically, Copermittees have reported annual or semi-annual creek 
cleanups as significant BMPs. The large volumes of trash reported to be removed 
during these events demonstrates the significant amount of trash that accumulates in 
the channels.  In addition, urban runoff is a leading contributor to the accumulation of 
trash and debris along the beaches of Orange County.202  In order to reduce the effect 
of the trash, the Order requires that trash be removed more frequently. 
 
Section D.3.a.(7). (Limit Sewage Infiltration) requires the Copermittees to implement 
controls and measures to limit infiltration of seepage from municipal sanitary sewers to 
MS4s through thorough, routine preventive maintenance of the MS4.  This 
requirement is in Order No. R9-2002-01 in the section on Illicit Discharge Detection 
and Elimination (section F.5.i). 
 
Sections D.3.a.(8) and D.3.a.(9). (Inspections and Enforcement) establishes a 
minimum set of municipal areas and activities for oversight and inspection by the 
Copermittees and requires that Copermittees properly enforce urban runoff 
requirements at municipal areas and activities.   
 

                                            
201

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 

202
 Moore, S.L., D. Gregorio, M. Carreon, S B. Weisberg, and M. K. Leecaster. 2001. Composition and 
distribution of beach debris in Orange County, California. Marine Pollution Bulletin 42(3): 241-245.. 
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D.3.b. Industrial and Commercial 
The following legal authority applies to section D.3.b: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C) 
provides that the proposed management program include “A description of a program 
to monitor and control pollutants in storm water discharges to municipal systems from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA), and industrial facilities that the 
municipal permit applicant determines are contributing a substantial pollutant loading 
to the municipal storm sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(1) provides that the 
Copermittee must “identify priorities and procedures for inspections and establishing 
and implementing control measures for such discharges.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(2) provides that the proposed 
management program shall “Describe a monitoring program for storm water 
discharges associated with the industrial facilities identified in paragraph (d)(2)(iv)(C) 
of this section, to be implemented during the term of the permit, including the 
submission of quantitative data on the following constituents:  any pollutants limited in 
effluent guidelines subcategories, where applicable; any pollutant listed in an existing 
NPDES permit for a facility; oil and grease, COD, pH, BOD5 , TSS, total phosphorus, 
total Kjeldhal nitrogen, nitrate plus nitrite nitrogen, and any information on discharges 
required under 40 CFR 122.21(g)(7)(iii) and (iv).” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(ii) provides that the Copermittee 
“Provide an inventory, organized by watershed of the name and address, and a 
description (such as Standard Industrial Classification [SIC] codes) which best reflects 
the principal products or services provided by each facility which may discharge, to the 
municipal separate storm sewer, storm water associated with industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) provides that the Copermittee 
develop a proposed management program which includes “A description of structural 
and source control measures to reduce pollutants from runoff from commercial and 
residential areas that are discharged from the municipal storm sewer system that are 
to be implemented during the life of the permit, accompanied with an estimate of the 
expected reduction of pollutant loads and a proposed schedule for implementing such 
controls.” 
 
Section D.3.b. (Industrial and Commercial) requires the Copermittees to implement an 
industrial and commercial program to reduce pollutants in runoff from all industrial and 
commercial sites/sources.  The industrial and commercial sections of Order  
No. 2002-01 have been combined into one section in this Order.  This change will 
streamline and simplify the Order, without negatively impacting water quality.  This 
change is not unprecedented because industrial and commercial facilities are 
commonly addressed together.  For example, the Southern Riverside County MS4 
Permit203 combined industrial and commercial programs into one section.  In addition, 
in their Annual Reports and ROWD,204 the Copermittees jointly address industrial and 
commercial components.  USEPA contractor Tetra Tech also evaluated and reported 
on the industrial and commercial programs jointly during their program evaluations.205 
 
Section D.3.b.(1)(a) (Source Identification) requires that building material retailers and 
storage, animal facilities, and power washing services be included in the Copermittees’ 
inventory of commercial sites/sources.  These activities have been identified annual 
MS4 program reports and quarterly Aliso Creek watershed reports as potentially 
significant sources of pollutants.  This is not a significant change because Order No. 
R9-2002-01 requires that any commercial site or source determined by a Copermittee 
to contribute a significant pollutant load to the MS4 be added to its inventory of 
commercial sites.  Furthermore, the commercial BMP fact sheets developed by the 
Copermittees generally address the types of activities occurring at these facilities and 
practices. 
 

                                            
203

 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2; P. 24. 
204

 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
Section 9. 

205
 Tetra Tech, Inc., 2005. Program Evaluation Reports Orange County Storm Water Programs: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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The Order has revised requirements for identifying industrial sites/sources.  The 
revised requirements are identical to those found in the Southern Riverside County 
MS4 permit.206  USEPA requires the same identification: “Measures to reduce 
pollutants in storm water discharges to municipal separate storm sewers from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA).”207  USEPA “also requires the 
municipal storm sewer permittee to describe a program to address industrial 
dischargers that are covered under the municipal storm sewer permit.”208  In order to 
more closely follow USEPA’s guidance, this Order also includes operating and closed 
landfills, and hazardous waste treatment, disposal, storage and recovery facilities.   
 
Section D.3.b.3. (Mobile Businesses) requires each Copermittee to develop and 
implement a program to reduce the discharge of pollutants from mobile businesses to 
the MEP.  Mobile businesses are service industries that travel to the customer to 
perform the service rather than the customer traveling to the business to receive the 
service.  Examples of mobile businesses are power washing, mobile vehicle washers, 
carpet cleaners, port-a-potty servicing, pool and fountain cleaning, mobile pet 
groomers, and landscapers.  These mobile services produce waste streams that could 
potentially impact water quality if appropriate BMPs are not implemented.   
 
Order No. R9-2002-01 also requires BMP implementation for certain mobile 
businesses (e.g., mobile vehicle washing and mobile carpet cleaning).  These 
requirements of Order No. R9-2007-0002 are not significantly different from the 
existing requirements.   The Order specifies mobile businesses for special attention 
based on reports from the Copermittees that mobile businesses have been difficult to 
control with existing programs.   
 
Mobile businesses present a unique difficulty in storm water regulation.  Due to the 
transient nature of the business, the regular, effective practice of unannounced 
inspections is difficult to implement.  Also, tracking these mobile businesses is difficult 
because they are often not permitted or licensed and their services cross Copermittee 
jurisdictions.  Mobile businesses that operate within a municipality may be based in 
another municipality or even outside the Region.  The Order takes into account the 
difficulties in regulating mobile businesses. 
 
Because BMPs have been developed already, but communication with mobile 
businesses may be difficult, the Order provides broad flexibility to the Copermittees for 
developing a targeted program within the Commercial portion of each JURMP.    
 

                                            
206

 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.b)(2); P. 
25. 

207
 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48056. 

208
 Ibid. 
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Section D.3.b.4. (Inspections) includes requirements for inspections of industrial and 
commercial sites/sources.  The Order is similar to the Southern Riverside County MS4 
permit209 in requiring that inspections check for coverage under the General Industrial 
Permit; assessment of compliance with Copermittee ordinances and permits related to 
urban runoff; assessment of BMP implementation, maintenance, and effectiveness; 
visual observations for non-storm water discharges, potential illicit connections, and 
potential discharge of pollutants in storm water runoff; and education and outreach on 
storm water pollution prevention.  The Order also requires that inspections include 
review of BMP implementation plans if the site uses or is required to use such a plan, 
and the review of facility monitoring data if the site monitors its runoff.  Order  
No. 2002-01 did not contain requirements for inspection procedures.   
 
Changes in the Order’s requirements for inspection procedures mimic USEPA’s 
guidance: “Site inspections should include (1) an evaluation of the pollution prevention 
plan and any other pertinent documents, and (2) an onsite visual inspection of the 
facility to evaluate the potential for discharges of contaminated storm water from the 
site and to assess the effectiveness of the pollution prevention plan.” 210  In 1999, 
USEPA “recognized visual inspection as a baseline BMP for over 10 years,” and 
“visual inspections are an effective way to identify a variety of problems.  Correcting 
these problems can improve the water quality of the receiving water.” 211  Most, if not 
all, of the Order’s procedures are being conducted by the Copermittees that follow the 
Model Existing Development Program of the DAMP. 
 
With the exception of restaurants, the Order allows Copermittees to establish 
inspection frequencies, as long as at least 20 percent of the sites are inspected 
annually.  Restaurants are now required to be inspected annually.   Inspection 
frequencies in the Order have been modified from Order No. R9-2002-01.  Order No. 
R9-2002-01 specifies frequencies for inspecting industrial sites based on threat to 
water quality and requires high priority commercial sites to be inspected as needed.  
Copermittees have been inspecting industrial sites according to Order No. R9-2002-
01.   The Copermittees have been inspecting restaurants annually as part of the 
County Health Department inspections.  For other commercial sites, the Copermittees 
have been focusing annual activities on certain commercial sectors, such as 
automobiles, with the goal of inspecting every high priority site at least once during the 
permit term.   This change is not considered significant because it should allow the 
Copermittees to continue existing programs. 
 
Reports from the Aliso Creek watershed Copermittees demonstrate that as-needed 
inspections for restaurants means at least annually.  Restaurants have been found to 
present many threats to water quality and standard educational efforts are not effective 
because restaurants are subject to frequent management changes.  For these 
reasons, the Order requires restaurants to be inspected annually. 
 

                                            
209

 Regional Board, 2004.  Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.d)(3);   
210

 USEPA, 1992. Guidance 833-8-92-002, section 6.3.3.4 “Inspection and Monitoring”. 
211

 USEPA, 1999.  832-F-99-046, “Storm Water Management Fact Sheet – Visual Inspection”. 
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Section D.3.b.(6). (Training and Education) requires training and education measures 
generally consistent with the existing storm water programs.  One distinction is that the 
Order requires each Copermittee to notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable to the 
site/source.   This requirement is necessary to ensure that the owners and operators 
of commercial sites stay informed of appropriate BMPs.  This is especially important 
because sites may be inspected as little as once every five years. 
 
 
Section D.3.c. (Residential Component) 
The following legal authority applies to section D.3.c: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) 
provides that the Copermittee develop a proposed management program which 
includes “A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the permit, 
accompanied with an estimate of the expected reduction of pollutant loads and a 
proposed schedule for implementing such controls.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3.c (Residential Component) moves the common interest areas / 
homeowners’ association component and the requirement for proper management of 
used oil, toxic materials, and other household hazardous wastes to the residential 
section of the Order, since these requirements generally apply to residential areas.  
These changes improve the organization of the Order and have no net effect on its 
implementation and enforcement.  Other requirements for prioritization, BMP 
implementation, and enforcement are consistent with Order No. R9-2002-01.   
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D.4.  Illicit Discharge Detection and Elimination 
 
The following legal authority applies to section D.4: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) 
provides that the proposed management program “shall be based on a description of a 
program, including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges and 
improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the permit, 
including areas or locations that will be evaluated by such field screens.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be followed 
to investigate portions of the separate storm sewer system that, based on the results 
of the field screen, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges or other sources of non-storm water.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(4) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(5) provides that the 
Copermittee include in its proposed management program “a description of a program 
to promote, publicize, and facilitate public reporting of the presence of illicit discharges 
or water quality impacts associated with discharges from municipal separate storm 
sewers.” 
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Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(6) provides that the 
Copermittee include in its proposed management program “a description of 
educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(7) provides that the 
Copermittee include in its proposed management program “a description of controls to 
limit infiltration of seepage from municipal sanitary sewers to municipal separate storm 
sewer systems where necessary.” 
 
Section D.4.a. (Prevent and Detect Illicit Discharges) requires the Copermittees to 
implement a program to actively seek and eliminate illicit connections and discharges 
(IC/ID).  Additional wording has been added to this section to clarify and ensure that all 
appropriate (i.e., field personnel) municipal personnel are utilized in the program to 
observe and report these illicit discharges and connections.    
 
Section D.4.e (Investigations) requires the Copermittees to conduct follow up 
investigations and inspect portions of the MS4 for illicit discharges and connections, 
based on dry weather field screening and analytical monitoring results.  The section 
also requires the Copermittees to establish criteria for triggering follow up 
investigations.   Additional language has been added to this section to clarify the 
minimum level of effort and timeframes for follow up investigations when dry weather 
action levels are exceeded.  Timely investigation and follow up when action levels are 
exceeded is necessary to identify sources of illicit discharges, especially since many of 
the discharges are transitory.  The requirements for a 48-hour minimum response time 
when action levels are exceeded and for immediate response to obvious illicit 
discharges is necessary to ensure timely response by the Copermittees.    
 
The Copermittees currently use action levels to facilitate the determination of when 
source investigation studies are warranted based on data from the dry-weather 
monitoring program.  One set of criteria is based on regional averages of constituent 
concentrations that were developed based on randomly selected storm drains.  
Another set of criteria is based on trends at a particular station.  These are reasonable 
criteria if decision-makers are properly trained.  The ability of the local managers to 
interpret dry-weather monitoring data collected by the County has greatly improved in 
the last two years, and continued training is required in section D.4.i. 
 
Section D.4.h. (Spill Response) requires each Copermittee to implement measures to 
prevent and respond to spills into its MS4.  These requirements are similar to Order 
No. R9-2002-01 and based on federal regulations at 40 CFR 122.26(d)(2)(iv)(B)(4).  
Those federal NPDES regulations clearly require that owners and operators of MS4s 
have procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.   
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This same requirement was adopted by the Regional Board in Order No, 2002-01, but 
was subsequently stayed by the State Board in Order WQO 2002-0014.  The City of 
Mission Viejo challenged the requirement to prevent and respond to sewage spills on 
the grounds that since the sanitary sewer systems in the City are operated by three 
water districts already regulated by a NPDES permit from the Regional Board, this 
requirement would cause delayed spill responses as the City and agencies try to 
determine jurisdiction and responsibilities.  The State Board found that the costs of this 
requirement did not constitute harm, but agreed that harm could ensue from potential 
response delay and confusion.  Although the entire permit requirement was stayed, 
neither the State Board, nor the Petitioner discussed spills other than sewage.   
 
Subsequently, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.212   Only three Permittees (Laguna Beach, San 
Clemente, and San Juan Capistrano) own or operate their own sewage collection 
systems, yet all Copermittees implement the programs for spill response.  For the 
Copermittees that do not own or operate sewage systems, the Regional Board 
expects that they will continue to respond appropriately to reported or identified spills 
to the MS4 system.   
 
 

E. Watershed Urban Runoff Management Programs 

 
The following legal authority applies to section E: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(ii) states:  
“The Director may […] issue distinct permits for appropriate categories of discharges 
[…] including, but not limited to […] all discharges within a system that discharge to the 
same watershed […]”  
 
Federal NPDES regulations 40 CFR 122.26(a)(3)(v) states:  “Permits for all or a 
portion of all discharges from large or medium municipal separate storm sewer 
systems that are issued on a system-wide, jurisdiction-wide, watershed, or other basis 
may specify different conditions relating to different discharges covered by the permit, 
including different management programs for different drainage areas [watersheds] 
which contribute storm water to the system.” 
 
Federal NPDES regulation 40 CFR 122.26(a)(5) states:  “The Director may issue 
permits for municipal separate storm sewers that are designated under paragraph 
(a)91)(v) of this section on a system-wide basis, a jurisdiction-wide basis, watershed 
basis, or other appropriate basis.”  
                                            
212

 Sections 10.2.4 and 10.2.5 in the 2007 DAMP. 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) states:  “Proposed programs may 
impose controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on 
individual outfalls.” 
 
Section E. (Watershed Urban Runoff Management Programs) requires Copermittees 
to update and continue implementation of existing watershed management programs.  
The watershed management areas are the same as in Order No. R9-2002-01.  The 
general approach to the watershed program is similar as in Order No. R9-2002-01, 
with some exceptions.  First, the Order requires a minimum number of watershed 
program activities to occur in each year.  Order No. R9-2002-01 allowed the 
Watershed Copermittees to develop implementation time schedules for activities 
conducted during the permit term.  That approach was useful because the 
Copermittees needed to develop the background information to support the watershed 
programs.  Now that assessments, prioritization efforts, and collaboration steps have 
been completed, it is reasonable for the Copermittees to implement activities each 
year of this permit term. 
 
Section E.1.b. (Watershed Map) of the Order requires the Copermittees to develop 
watershed maps.  The section has been slightly modified from Order No. R9-2002-01 
in that it no longer requires mapping of inventoried construction sites.  The reason for 
this change is the temporary nature of construction sites.  The location of construction 
sites is constantly changing, making the mapping of construction sites not useful. 
 
Section E.1.c. (Water Quality Assessment) of the Order requires assessment and 
analysis of water quality data to prioritize each watershed’s water quality problems, 
together with identification of the sources of the high priority water quality problems.  
These requirements are essentially the same as the requirements of Order  
No. 2002-01; they have simply been reorganized to more clearly convey the process 
required. For instance, Order No. R9-2002-01 required an initial assessment and then 
annual reports that then identified water quality improvements or degradation and 
proposed program modifications.  However, the annual determinations could only be 
accomplished with an annual assessment of conditions. 
 
Section E.1.d. (Watershed Strategy) requires Copermittees within a watershed to 
develop a collective watershed strategy to abate the sources and reduce the 
discharges causing the high priority water quality problems of the WMA.  An 
articulated strategy is necessary to guide Watershed Copermittee selection and 
implementation of Watershed URMP Activities.  Order No. R9-2002-01 required 
watershed URMPs to identify recommended activities and a strategy for short and 
long-term effectiveness assessments.  This Order clarifies the expectations of the 
Regional Board for municipalities to follow the process of assessing conditions, 
evaluating options, implementing measures, and then re-assessing conditions, etc. 
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Section E.1.e. (BMP Implementation and Assessment) requires the watershed 
Copermittees to implement the measures identified within their watershed URMP 
strategies.  It also clarifies expectations of the Regional Board that activities to reduce 
pollutant loads will be implemented each year.  This is necessary because most of the 
reported activities within the Watershed URMPs have been planning or assessment 
activities, rather than “on-the-ground” management measures.  This requirement 
provides measurable outcomes for WURMP implementation.  In crafting this section of 
the Order and the Watershed Water Quality Activity definition, the Regional Board 
sought to obtain a balance between the enforceability of the Order and Copermittee 
flexibility in implementing the Order.   
 
This section of the Order also requires the Copermittees to evaluate the effectiveness 
of activities.  This will help the Copermittees determine additional measures and also 
enable other Copermittees to choose the most effective activities for implementation.  
Implementation of effective activities is critical to ensure an effective Watershed Urban 
Runoff Management Program. 
 
The intent of specifying requirements for Watershed “Water Quality Activities” is to 
make sure that management measures are implemented to reduce pollutant 
discharges causing high priority water quality problems within a watershed and exceed 
the baseline jurisdictional requirements.  Beyond these bottom line requirements, the 
Copermittees have ample implementation flexibility.  For example, both jurisdictional 
and regional activities in some circumstances can be considered Watershed Water 
Quality Activities.  In addition, Copermittees can implement Watershed Water Quality 
Activities within their jurisdictions or outside of their jurisdictions; whichever they 
prefer.  Moreover, Copermittees within a watershed can implement different 
Watershed Water Quality Activities, provided they are part of the watershed 
Copermittees’ larger watershed strategy. 
 
Details regarding what constitutes a Watershed Water Quality Activity include: 
 

• A Watershed Water Quality Activity must abate the sources and/or reduce the 
discharge of pollutants causing high priority water quality problems in the 
watershed. Activities that do not specifically abate sources and/or reduce 
pollutant discharges causing high priority water quality problems in a watershed 
are not Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must implement an overall watershed 

strategy collaboratively developed by the Copermittees within a watershed.  
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• Jurisdictional activities which exceed the baseline jurisdictional requirements 
may constitute Watershed Water Quality Activities, if they are more protective of 
water quality than baseline jurisdictional activities.  Such activities must 
specifically abate sources and/or reduce the discharge of pollutants causing 
high priority water quality problems within a watershed.  The jurisdictional 
activities must be organized and implemented as part of a larger watershed 
strategy.   
  

• Specific Watershed Water Quality Activities do not need to be implemented 
watershed-wide, but all Copermittees within a watershed must implement well-
coordinated Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must be new activities; activities that have 

been conducted for many years without regard for watershed concerns are not 
Watershed Water Quality Activities.  Moreover, as high priority water quality 
problems within watersheds continue, efforts to implement new and more 
effective activities are needed. 

 
• Education, public participation, and planning efforts are not Watershed Water 

Quality Activities.  
 

• Activities that only consist of monitoring are not Watershed Water Quality 
Activities.  There must also be an element of the monitoring program that 
directly results in the abatement of sources and/or reduction of pollutant 
discharges causing high priority water quality problems. 

 
Section E.1.f. (Information Exchange) requires that the watershed Copermittees 
exchange information among themselves and with the public.  The Copermittees have 
established mechanisms for doing both.213  The Regional Board considers the 
quarterly Copermittee meetings held for the Aliso Creek watershed bacteria 
investigation to be very important in developing and implementing a coordinated timely 
approach to urban runoff management.  For instance, the meetings have greatly 
facilitated the exchange of information regarding the potential use of and the 
effectiveness of BMPs.  In addition, public participation will facilitate better 
communication among the interested parties in the watershed, which will ultimately 
help to expedite water quality improvements.   
 

                                            
213

 Copermittees hold two types of watershed-based meetings; one for public agencies and one open to 
all other interested parties.  In addition, the County of Orange makes its watershed reports available 
on-line at http://www.ocwatersheds.com 
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Section E.4. (Aliso Creek Watershed Provisions) transfers requirements of an 
Investigative Order issued on October 18, 2005 into the MS4 Permit.  The 
requirements pertain to an Order first issued in 2001 for investigations into bacteria 
concentrations in the watershed caused by urban runoff.  In October 2005 the 
requirements for monitoring and reporting were modified in response to a request from 
the Copermittees.  The revised plan includes long-term monitoring and near term 
action plans based on prioritized storm drains within each watershed municipality.  The 
action plan represents a more mature version of the watershed URMPs.214  At the 
time, the Regional Board noted that the revised program would serve as an effective 
interim program until a planned TMDL was adopted.215   Including the requirements 
within the Order is done for organizational purposes.  It has no net effect on the 
requirements or the Watershed URMP. 
 
 

F. Fiscal Analysis 

 
The following legal authority applies to section F: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(vi) 
provides that “[The Copermittee must submit] for each fiscal year to be covered by the 
permit, a fiscal analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the programs under paragraphs 
(d)(2)(iii) and (iv) of this section.  Such analysis shall include a description of the 
source of funds that are proposed to meet the necessary expenditures, including legal 
restrictions on the use of such funds.” 
 
Section F has been expanded in order to develop more useful and meaningful fiscal 
reporting.  The Copermittees have identified a need to assess the current fiscal 
reporting process and have proposed to prepare a fiscal reporting strategy to better 
define the expenditure and budget line items included in the fiscal reports.216  The 
Regional Board agrees that the process should be improved.  A revamped fiscal 
reporting strategy will provide the Regional Board and the Copermittees with better 
capability to manage performance of the programs.   
 

                                            
214

 The 2005-06 annual Aliso Creek Watershed Action Plan (a.k.a. WURMP) is crafted in large part on 
the activities and monitoring conducted pursuant to the bacteria investigation orders issued by the 
Regional Board. 

215
 Letter dated October 18, 2005 from the Regional Board Executive Officer, John Robertus, to the 
Copermittees in the watershed.   

216
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 2.3.4.   

0001483



Fact Sheet / Technical Report for 111 February 9, 2007 
Tentative Order No. R9-2007-0002 

The Copermittees’ effort is expected to provide standardization of reporting so that 
figures between Copermittees are comparable, which is one of many types of 
information which can be used by the Regional Board to better understand 
Copermittee program implementation.  Standardization and comparison of fiscal 
analysis reporting is supported by the State Board funded NPDES Stormwater Cost 
Survey, which finds that “standards for reporting costs and stormwater activities are 
needed to allow accurate cost comparisons to be made between stormwater 
activities.”217  This document also provides guidance regarding categorization of 
expenditures for tracking and reporting. 
 
The Order establishes criterion for when Copermittees must add narrative evaluations 
to the tables.  This will address some of the variability in reporting and will provide the 
public and Regional Board with improved understanding of how resources are shifted 
in response to annual assessments.  This will also help ensure that projected annual 
costs adequately reflect planned program modifications described in the annual 
reports. 
 
Another new requirement in the Order is for the Copermittees to include a qualitative 
or quantitative description of fiscal benefits realized from implementation of the storm 
water protection program.  This is a recommendation from the National Association of 
Flood and Stormwater Management Agencies.218   For instance, the current fiscal 
assessment does not address city-wide fiscal benefits of protection (e.g., public health, 
tourism, property values, economic activity, beneficial uses, etc.), even though many 
costs currently reported to the Regional Board are for related activities.  This type of 
assessment may help Copermittees improve the allocation of resources and it may 
help the Copermittees secure adequate funding for the program.  Finally, it will provide 
a clearer picture of the urban runoff program to the public and Regional Board. 
 
The Order also requires that each Copermittee develop a financial business plan.  This 
is a new requirement intended to improve the long-term viability of the urban runoff 
management programs.  The requirement is based on guidance from the National 
Association of Flood and Stormwater Management Agencies.219   The required 
elements of the business plan are also intended to provide guidance to the 
Copermittees as they develop a new model fiscal reporting strategy.   
 

                                            
217

 Currier, et al., 2005.  NPDES Storm Water Cost Survey Final Report.  Prepared for California State 
Water Resources Control Board by Office of Water Programs, California State University, 
Sacramento.  P. 63. 

218
 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 
Stormwater Funding.  Prepared under a grant provided by the U.S. EPA. 

219
 Ibid 
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The development of a financial business plan for the urban runoff management 
programs is a management measure that will improve the long-term viability of the 
programs.  Many of the program commitments required by federal regulations that are 
made by the Copermittees and also required by the MS4 Permit necessitate that funds 
be available beyond the next fiscal year.   Without a clear plan for providing such 
funds, the Regional Board cannot be certain the management measures will provide 
the benefits expected from them. 
 
Currently, each Orange County municipality’s annual report includes a table based on 
a template developed by the principal Permittee.  The template was meant to facilitate 
reporting consistency among the 13 Copermittees.  The annual report table contains 
estimates of spending during the reported period and estimates of the next year’s 
spending.  The tables separate capital costs from operations and maintenance costs 
and are arranged by program element.  In addition to the tables, each municipality 
reports on the sources of the funds, (e.g., general fund, special fee, grants, etc.) to 
demonstrate that resources have been secured.  There is very heavy reliance on 
general funds. 
 
Review of the fiscal analysis tables included in the annual reports has not been as 
straightforward as expected, and the value of the information is moderate.  Generally, 
questions regarding the financial reporting process of individual Permittees have been 
adequately resolved during meetings to discuss the annual reports.  Based on those 
meetings, the Regional Board staff has found that cities do not use consistent methods 
to fill in the tables because they use different accounting and budgeting processes, 
and certain stormwater program expenditures are not easily categorized into the table 
formats.  Furthermore, stormwater permit-related activities involve several 
departments, which makes it difficult for the storm water manager to gather and 
decipher actual costs.    
 
These issues also make it difficult for the Permittees to accurately compartmentalize 
expenditures within the format.  The Permittees are aware of the reporting 
discrepancies and have planned to modify the reporting template and guidelines. As a 
result, the current financial reporting provides estimates at best and cannot be reliably 
used to compare program implementation among most municipalities.    
 
The Federal requirements for a fiscal analysis provide flexibility to the municipality on 
how and what to report, but also provide wide latitude for the Regional Board to solicit 
the type of information it seeks to evaluate the relative costs and value of the permit’s 
activities.   The modifications to this requirement will improve the long-term protection 
of water quality. 
 
 

0001485



Fact Sheet / Technical Report for 113 February 9, 2007 
Tentative Order No. R9-2007-0002 

G. Program Effectiveness Component 

 
The following legal authority applies to section G: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(v) 
provides that the Copermittees must include “Estimated reductions in loadings of 
pollutants from discharges of municipal storm sewer constituents from municipal storm 
sewer systems expected as the result of the municipal storm water quality 
management program.  The assessment shall also identify known impacts of storm 
water controls on ground water.”  Under Federal NPDES regulation 40 CFR 122.42(c) 
applicants must provide annual reports on the progress of their storm water 
management programs. 
 
Section G.1 of the Order requires the Copermittees to assess the effectiveness of the 
implementation of their jurisdictional programs and activities.  The section requires that 
the effectiveness strategy of the programs be designed around three classes of 
objectives and that the results are used to direct program modifications.  The section 
does not specify the assessments to be conducted, but does require that assessment 
measures conform to the guidance developed by the California Storm Water Quality 
Association (CASQA).  The Orange County Storm Water Program is supportive of the 
CASQA effort, and use of CASQA assessment techniques is consistent with the 
methodology proposed in the ROWD.220   
 
The section is also consistent with the plan of the Copermittees to improve the efficacy 
of the assessment process.221  The Copermittees currently report a series of metrics 
for spatial and temporal assessments across the County.  The Program Effectiveness 
requirements of the Order provide the Copermittees with the framework for improving 
their standard assessment metrics. 
 

                                            
220

 The structure of planned program effectiveness is proposed in section 1.2.2 of the 2007 ROWD.  The 
ROWD then identifies current and potential assessment outcome levels within each major program 
chapter (e.g., new development, construction, etc.).   

221
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 3.3.2. 
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The Order provides focus to the assessment methodology by requiring that impaired 
waterbodies and environmentally-sensitive areas are specifically addressed.  In this 
way, the high priority water quality issues will receive a high level of attention, 
consistent with USEPA and CASQA guidance for prioritization.  The Order provides 
flexibility to establish the actual metrics for each assessment outcome level.  The 
Order also provides the Copermittees flexibility to develop objectives for the general 
program components based on the CASQA guidance, as is proposed in the ROWD 
and DAMP.   
 
Section G.2 (assessment review and modification) of the Order requires the 
Copermittees to improve jurisdictional activities or BMPs when they are found to be 
ineffective or when water quality impairments are continuing.  This requirement fulfills 
the purpose of conducting effectiveness assessments – to improve and refine the 
Copermittees’ programs.  The requirement is consistent with USEPA’s Phase II 
regulations, which state:  “If the permittee determines that its original combination of 
BMPs are not adequate to achieve the objectives of the municipal program, the MS4 
should revise its program to implement BMPs that are adequate […].”222 
  
 

H. Reporting 

 
The following legal authority applies to section H: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 

                                            
222

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68762. 
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California Water Code section 13267 provides that “the Regional Board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Section H.1 (Jurisdictional and Watershed Urban Runoff Management Plans) outlines 
the process and due dates for submitting plans.  It utilizes an approach similar to the 
approach used in Order No. R9-2002-01.  The information to be included in the 
Jurisdictional and Watershed plans must be sufficient to demonstrate the capacity to 
implement the requirements of Section D and Section E, respectively, of the Order.    
 
Two general modifications from Order No. R9-2002-01 result in reduced reporting 
effort by the Copermittees.  First, in many cases, the requirements of the Order should 
not necessitate a complete rewrite of the plans, as was basically done in 2003.  Only 
sections of the Order which are new or have been significantly changed should 
warrant rewriting of plans’ sections.  Second, the WURMP annual reports due in 
January 2009 can serve as the updated watershed plans, rather than rewriting each 
watershed plan.  The Regional Board plans to work with the Copermittees and provide 
guidance regarding where JURMPs must be updated in accordance with the Order.  
This will help ensure that rewriting, reporting, and review efforts are minimized.   
 
Section H.2 (Other Required Reports) include requirements for information to be 
included in the SUSMP update and the Report of Waste Discharge for the next permit 
reissuance.  The Order requires submittal of a ROWD prior to the expiration of the 
Order.  The section identifies the minimum information to be included in the ROWD, 
based on USEPA’s May 17, 1996 guidance “Interpretive Policy Memorandum on 
Reapplication Requirements for Municipal Separate Storm Sewer Systems.” 
 
Section H.3 (Annual Reports) outlines the process and roles of the Copermittees for 
developing and submitting the JURMP and WURMP annual reports.  Information to be 
included in the annual reports is found in the JURMP and WURMP sections of the 
Permit (Sections D and E, respectively).  The due dates have been changed.  The 
JURMP is due approximately six weeks earlier than under Order No. R9-2002-01.  
This change is necessary because the existing timelines prevented efficient response 
by the Copermittees to comments from the Regional Board and the Copermittees’ own 
review.  The WURMP annual report due date has been extended by approximately ten 
weeks.  This will spread the JURMP and WURMP reporting and review times, which 
will enable more focused attention on each type of annual report. 
 

I. Modification of Programs 

 
The following legal authority applies to section I: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
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Section I of the Order provides a process for the Copermittees to modify their urban 
runoff management programs.  This process will be useful so that the Copermittees 
can continue to refine and improve their programs based on the findings of their 
annual program effectiveness assessments.  The process allows for minor 
modifications to the Copermittees’ programs where the Copermittees can exhibit that 
the modifications meet or exceed existing legal requirements under the Order.  Such a 
process avoids lengthy and time consuming formal approvals of proposed 
modifications before the Regional Board, while still ensuring compliance with 
applicable legal standards and the Order.  The process included in the Order is based 
on a process utilized by the San Francisco Bay Area Regional Water Quality Control 
Board in their MS4 permit for Alameda County.223  
 
 

J. Principal Permittee Responsibilities 

 
The following legal authority applies to section J: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(iii)(C) 
provides that “A regional authority may be responsible for submitting a permit 
application.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that “[The Copermittee 
must demonstrate that it can control] through interagency agreements among 
coapplicants the contribution of pollutants from one portion of the municipal system to 
another portion of the municipal system." 
 
No significant changes were made to this section. 
 
 

K. Receiving Waters Monitoring and Reporting 

 
The following legal authority applies to section K: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
223

 San Francisco Bay Area Regional Water Quality Control Board, 2003.  Order No. R2-2003-0021.  P. 
45. 
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Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
See section Q of this Fact Sheet/Technical Report for a discussion of changes to the 
Receiving Waters Monitoring and Reporting Program. 
 
 

L. Standard Provisions, Reporting Requirements, And Notifications 

 
The following legal authority applies to section L: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Section L.2 of the Order has been changed to remove the statement that all plans and 
reports submitted in compliance with the Order are an enforceable part of the Order.  
This statement has been removed because it is unnecessary.  The Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved.  
Implementation by the Copermittees of programs in compliance with the Order’s 
requirements, prohibitions, and receiving water limits is the pertinent compliance 
standard to be used under the Order, as opposed to assessing compliance by 
reviewing the Copermittees’ implementation of their plans alone.   
 
Rather than being substantive components of the Order itself, the Copermittees’ urban 
runoff management plans are simply descriptions of their urban runoff management 
programs required under the Order.  These plans serve as procedural correspondence 
which guides program implementation and aids the Copermittees and Regional Board 
in tracking implementation of the programs.  In this manner, the plans are not 
functional equivalents of the Order.  For these reasons, the Copermittees’ urban runoff 
management plans need not be an enforceable part of the Order. 
 
 

M. Attachment A – Basin Plan Prohibitions 

 
The following legal authority applies to Attachment A: 
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Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  California Water Code Section 13243 provides that “A 
regional board, in a water quality control plan or in waste discharge requirements, may 
specify certain conditions or areas where the discharge of waste, or certain types of 
waste, will not be permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the SDRWQCB implement the Basin Plan. 
 
No significant changes were made to this attachment. 
 
 

N. Attachment B – Standard Provisions 

 
The following legal authority applies to Attachment B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Attachment B includes Standard Provisions which have been developed by the State 
Board.  These Standard Provisions ensure that NPDES permits are consistent and 
compatible with USEPA’s federal regulations.  Some Standard Provisions sections 
specific to publicly owned sewage treatment works are not included in Attachment B. 
 
 

O. Attachment C – Definitions 

 
The following legal authority applies to Attachment C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).  
 
Attachment C contains definitions for terms found in the Order.  In addition, definitions 
for terms previously defined in Order No. R9-2002-01 Attachment D, but which are not 
found in the current Order, have been deleted. 
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P. Attachment D – Summary of Submittals 

The following legal authority applies to Attachment D: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Attachment F to the Order provides a table summary of scheduled submittals required 
by the Order.  Unscheduled submittals are no longer added to the table, since there is 
no proper due date for such submittals.  A task summary has not been created for the 
Order, since the previous task summary was found to be redundant, repeating 
information found in the submittal summary and elsewhere in the Order. 
 
 

Q. Attachment E - Receiving Waters and Urban Runoff Monitoring and 
Reporting Program 

 
The following legal authority applies to the Receiving Waters and Urban Runoff 
Monitoring and Reporting Program: 
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Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
Federal NPDES regulation 40 CFR 122.42(c) requires that “The operator of a large or 
medium municipal separate storm sewer system or a municipal separate storm sewer 
system that has been designated by the director under § 122.26(a)(1)(v) of this part 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: (1) The status of implementing the 
components of the storm water management program that are established as permit 
conditions; (2) Proposed changes to the storm water management program that are 
established as permit condition.  Such proposed changes shall be consistent with  
§ 122.26(d)(2)(iii) of this part; (3) Revisions, if necessary, to the assessment of 
controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, including monitoring 
data, that is accumulated throughout the reporting year; (5) Annual expenditures and 
budget for year following each annual report; (6) A summary describing the number 
and nature of enforcement actions, inspections, and public education programs; (7) 
Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
1. Purpose  
 
According to USEPA, the benefits of sampling data include, but are not limited to: 
 

1. Providing a means for evaluating the environmental risk of storm water 
discharges by identifying types and amounts of pollutants present; 

2. Determining the relative potential for storm water discharges to contribute to 
water quality impacts or water quality standard violations; 

3. Identifying potential sources of pollutants; and 
4. Eliminating or controlling identified sources more specifically through permit 

conditions.224 
 

                                            
224

 USEPA, 1992.  NPDES Storm Water Sampling Guidance Document.  EPA/833-B-92-001. 
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Equally important, monitoring programs are an essential link in the improvement of 
urban runoff management efforts.  Data collected from monitoring programs can be 
assessed to determine the effectiveness of management programs and practices, 
which is vital for the success of the iterative approach used to meet the MEP standard.  
Specifically, when data indicates that a particular BMP or program component is not 
effective, improved efforts can be selected and implemented.  Also, when water quality 
data indicate that water quality standards or objectives are being exceeded, particular 
pollutants, sources, and drainage areas can be identified and targeted for specific 
urban runoff management efforts. 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving water 
quality and beneficial uses from urban runoff and to use the results to refine the 
Copermittees’ urban runoff management programs for the reduction of pollutant 
loadings to the MEP.  The primary goals of the MRP include: 
 

1. Assess compliance with Order No. R9-2007-0002; 
2. Measure and improve the effectiveness of the Copermittees’ urban runoff 

management programs; 
3. Assess the chemical, physical, and biological impacts of receiving waters from 

urban runoff; 
4. Characterize urban runoff discharges; 
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management actions; 
7. Detect and eliminate illicit discharges and illicit connections to the MS4; and 
8. Assess the overall health of receiving waters. 

 
Each of the components of the MRP is necessary to meet the objectives listed above.  
In addition, the MRP has been designed in accordance with the guidance provided by 
the Southern California Stormwater Monitoring Coalition’s Model Monitoring Technical 
Committee in its August 2004 “Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.”  This guidance document was 
developed in response to Senate Bill 72 (Kuehl), which addressed the standardization 
of sampling and analysis protocols in municipal stormwater monitoring programs.  The 
technical committee which developed the guidance included representatives from 
Southern California Regional Water Quality Control Boards (including San Diego), 
municipal storm water Permittees (including the County of Orange), Heal the Bay, and 
the Southern California Coastal Water Research Project.  
 
As its title suggests, the guidance essentially developed a model municipal storm 
water monitoring program for use in Southern California.  The model program is 
structured around five fundamental management questions, outlined below.  The MRP 
is designed as an iterative step towards ensuring that the Copermittees’ monitoring 
program can fully answer each of the five management questions. 
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1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 

2. What is the extent and magnitude of the current or potential receiving water 
problems? 

3. What is the relative urban runoff contribution to the receiving water problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 
The justifications for each component of the monitoring program are discussed below. 
 
 
2. Monitoring Program 
 
Mass Loading Station Monitoring 
 
The intent of current mass loading monitoring as conducted by the Copermittees is to 
use water chemistry data from three storm events to calculate pollutant loads and to 
assess water quality with respect to applicable acute and chronic toxicity criteria from 
the California Toxics Rule (CTR).225   
 
Section II.A.1 of the MRP requires mass loading and toxicity monitoring at monitoring 
stations located at the bottom of major watersheds within Orange County.  The mass 
loading monitoring will provide data representing event mean concentrations of 
pollutants, total pollutant loadings, and toxicity conditions from specific drainage areas.  
Mass loading monitoring stations are recommended by the Model Monitoring 
Technical Committee in order to answer management questions 1, 2, and 5.226  The 
stations are also expected to contribute towards meeting MRP goals 1, 2, 3, 4, 6, and 
8.  The locations of the mass loading monitoring stations are not changed from Order 
No. R9-2002-01.  However, the frequency of monitoring has been changed, and some 
revisions to the constituents have been made. 
 
The frequency of mass loading monitoring in Order No. 2007-0002 has been modified 
to include two wet and two dry weather events.  Currently three wet events have been 
targeted (though usually two or less have been sampled).  This modification is not 
expected to affect long-term trend analyses for storm events since the monitoring to 
date has been sporadic.227    Dry weather monitoring is necessary because dry-
weather flows in these watersheds are now perennial and may be significant 
contributors to chronic pollution.  The addition of dry weather monitoring provides a 
more comprehensive temporal view of the watershed, which will improve the 
Copermittees’ ability to understand the dynamics of annual pollutant loading. 

                                            
225

 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.3.2. 
226

 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. Chapter 5. 

227
 Mass loading monitoring has been hampered by technical difficulties.  For instance, only four of six 
stations were operational during the 2004-05 season, and only three stations were operational during 
2002-04 season. 
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In addition, the required constituents include some revisions to Order No. R9-2002-01. 
The changes are made to be compatible with the federal NPDES regulations and in 
response to data collected during the current permit term.  The changes include: 

 
1. All events must now include Biological Oxygen Demand, 5-day Chemical 

Oxygen Demand, Total Organic Carbon, Dissolved Organic Carbon.  These are 
specifically identified in 40 CFR 122.26(d)(2)(iii)(B), but were omitted from 
Order No. R9-2002-01.   

 
2. Carbamate and Pyrethroid pesticides must initially be monitored in Prima 

Deshecha and Segunda Deshecha watersheds. If carbamate and/or pyrethroid 
pesticides are found to correlate with observed acute or chronic toxicity, then 
sampling and analysis for that pesticide must be added to all stations displaying 
toxicity.  The Copermittees suggest adding these pesticides to Prima and 
Segunda Deshecha watersheds in an attempt to find a cause for observed 
persistent toxicity at those stations.228   If these pesticides are found in these 
watersheds, then they will likely be present in the other urban watersheds of the 
Region. 

 
3. Impaired water body pollutants.  Specific pollutants have been added in 

response to the U.S. Environmental Protection Agency approval of California's 
2004-2006 Section 303(d) Water Quality Limited Waters List.  Monitoring for 
these pollutants is specific to the watershed in which the impairment is located. 

 
4. Dimethoate monitoring has been eliminated because data collected to date has 

not observed any significant levels at the mass emissions stations.   
 
Bioassessment 
 
Section II.A.2 of the MRP requires the Copermittees to conduct bioassessment 
monitoring.  Bioassessment monitoring is a cost-effective tool that measures the 
effects of water quality over time.229  It is an important indicator of stream health and 
impacts from urban runoff.  It can detect impacts that chemical and toxicity monitoring 
cannot.  USEPA encourages permitting authorities to consider requiring biological 
monitoring methods to fully characterize the nature and extent of impacts from urban 
runoff.230  Therefore, the Regional Board commonly requires bioassessment monitoring 
in MS4 and other types of discharge permits. 
 

                                            
228

 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.4.1. 
229

 California Department of Fish and Game, 2002.  California Regional Water Quality Control Board, 
San Diego Region 2002 Biological Assessment Report:  Results of May 2001 Reference Site Study 
and Preliminary Index of Biotic Integrity. 

230
 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 2-5. 
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Bioassessment is the direct measurement of the biological condition, physical 
condition, and attainment of beneficial uses of receiving waters (typically using benthic 
macroinvertebrates, periphyton, and fish).  Bioassessment monitoring integrates the 
effects of both water chemistry and physical habitat impacts (e.g., sedimentation or 
erosion) of various discharges on the biological community native to the receiving 
waters.  Moreover, bioassessment is a direct measurement of the impact of 
cumulative, sub-lethal doses of pollutants that may be below reasonable water 
chemistry detection limits, but that still have biological affects. 
 
Because bioassessment focuses on communities of living organisms as integrators of 
cumulative impacts resulting from water quality or habitat degradation, it defines the 
ecological risks resulting from urban runoff.  Bioassessment not only identifies that an 
impact has occurred, but also measures the effect of the impact and tracks recovery 
when control or restoration measures have been taken.  These features make 
bioassessment a powerful tool to assess compliance, evaluate the effectiveness of 
BMPs, and to track both short and long-term trends (MRP goals 1,2,3, and 8).  
Bioassessment can also help answer management questions 1, 2, and 5. 
 
The Order also identifies the most current established protocol to be used in identifying 
bioassessment reference stations.  The protocol referenced in the Order is specified 
because it provides a qualitative and repeatable method for identifying reference sites.  
Moreover, the protocol is well established, since it has been peer reviewed and 
published. 
 
The Order includes two modifications to the bioassessment monitoring required under 
Order 2002-01.  These changes include: 
 

1. Bioassessment monitoring must utilize the targeted riffle composite approach, 
which is consistent with the State Board’s Surface Water Ambient Monitoring 
Program (SWAMP) Quality Assurance Management Plan (QAMP), as 
amended.  Through SWAMP, various bioassessment methods were evaluated 
and it was found that the targeted riffle composite approach was a particularly 
efficient method, providing accurate data in a cost efficient manner. 

 
2. Bioassessment monitoring to include assessment of periphyton (algae).  

Advantages of bioassessment using periphyton include:  (1) they have rapid 
reproduction rates and very short life cycles, making them valuable indicators of 
short-term impacts; (2) as primary producers, they are most directly affected by 
physical and chemical factors; (3) sampling is easy and inexpensive; and (4) 
algal assemblages are sensitive to some pollutants which may not visibly affect 
other aquatic assemblages.231 

 

                                            
231

 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 3-3. 
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3. One of the two required annual monitoring events may be eliminated so that 
Copermittees can conduct special studies on the effect of physical habitat 
modifications.  This modification is consistent with the adaptive monitoring 
approach outlined by the Storm Water Monitoring Coalition,232 and is consistent 
with the bioassessment procedures for southern California.233  The 
Copermittees suggest this approach in response to analyses that indicate that 
the physical habitat conditions are better correlated than aquatic chemistry data 
with IBI scores.234  The Copermittees analyses indicate that although biological 
communities are different in the Fall and Spring, both seasonal communities 
indicate the same common relationships to spatial biological patterns and 
potential variables that explain the differences.  For instance, downstream 
urbanized locations display lower IBI scores than reference sites regardless of 
the season, even if the biological community at a downstream site differs 
between the Fall and Spring.  Because the Copermittees have not proposed 
exact studies or experiments in place of a sampling event, the Order contains a 
requirement that the Executive Officer must approve the alternative sampling 
plan.   

 
 
Follow-up Analyses and Actions 
 
Section II.A.3 of the MRP requires the Copermittees to use the results of the 
chemistry, toxicity, and bioassessment monitoring to determine if impacts from urban 
runoff are occurring and when follow-up actions are necessary.  The triad approach 
allows a wide range of measurements to be combined to more efficiently identify 
pollutants, their sources, and appropriate follow-up actions.  Results from the three 
types of monitoring shall be assessed to evaluate the extent and causes of pollution in 
receiving waters and to prioritize management actions to eliminate or reduce the 
sources.  The framework provided is to be used to determine conclusions from the 
data and appropriate follow-up actions.  The framework is proposed by the 
Copermittees and derived from the Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.235  These follow-up actions are expected 
to primarily help answer management questions 2 and 4, as well as address MRP 
goals 2, 4, 5, 6 and 7. 
 

                                            
232

 Stormwater Monitoring Coalition 2004.  “Model Monitoring Program for Municipal Separate Storm 
Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Southern California Coastal Water Research Program, Technical 
Report No. 419.   

233
 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California 
Streams.”  Environmental Management.  Vol. 35, No. 1, pp. 1-13. 

234
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 11 and 2005-06 Annual Report section 11.3 

235
 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. P. 5-61. 
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When, based on the framework in Table 2 of the M&R Program, data indicates the 
presence of toxic pollutants in runoff, the Copermittees are required to conduct a 
Toxicity Identification Evaluation (TIE).  A TIE is a set of procedures used to identify 
the specific chemical(s) responsible for toxicity to aquatic organisms.  When 
discharges are toxic to a test organism, a TIE must be conducted to confirm potential 
constituents of concern and rule out others, therefore allowing Copermittees to 
determine and prioritize appropriate management actions.  If a sample is toxic to more 
than one species, it is necessary to determine the toxicant(s) affecting each species.  
If the type and source of pollutants can be identified based on the data alone and an 
analysis of potential sources in the drainage area, a TIE is not necessary. 
 
When a TIE identifies a pollutant associated with urban runoff as a cause of toxicity, it 
is then necessary to conduct follow-up actions to identify the causative agents of 
toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity control 
options, and then confirm the reduction in toxicity.  Follow-up actions should analyze 
all potential source(s) causing toxicity, potential BMPs to eliminate or reduce the 
pollutants causing toxicity, and suggested monitoring to demonstrate that toxicity has 
been removed.   
 
 
Ambient Coastal Receiving Waters Monitoring 
 
The Copermittees have been implementing a phased Ambient Coastal Monitoring 
Program that initially involved monitoring chemistry and aquatic toxicity of dry and 
storm water discharges to ecologically sensitive areas along the coastline.  Later, 
aerial photographs of storm water plumes were taken to estimate the spatial extent of 
the impact of urban runoff.  The results were used to identify storm drains for source 
and toxicity identification studies, including sampling of storm water plumes.   
 
Section II.A.4 of the MRP allows the Copermittees to continue the existing program, 
while requiring that the special studies be consistent with the MRP goals and that 
stations be located within Areas of Special Biological Significance. 
 
 
Coastal Storm Drain Monitoring 
 
Section II.A.5 of the MRP includes some modifications to the Copermittees’ coastal 
storm drain monitoring program as it was conducted under Order No. R9-2002-01.  
Coastal storm drain monitoring is critical because one of the primary impacts to 
coastal receiving waters is the loss of recreational beneficial uses resulting from high 
levels of bacteria in urban runoff.  The coastal storm drain monitoring program is 
expected to help answer management questions 1, 2, 3, 4 and 5, as well as address 
MRP goals 1, 2, 3, 4, 5, 6, 7, and 8. 
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The changes to the coastal storm drain monitoring program have been made in 
response to proposals outlined in the Copermittees’ ROWD236 and in response to the 
increasing trend of diverting some urban runoff flows to the sanitary sewer 
infrastructure.  The Copermittees recommend reducing the monitoring effort at storm 
drains that rarely have elevated levels of bacteria and putting more effort toward 
intensive investigations of problematic storm drains237.    An adaptive approach is 
consistent with the Model Monitoring Technical Committee’s recommendations. The 
MRP allows the Copermittees to modify the coastal outfall program, with a few 
restrictions: 

 
1. Special studies are required at certain outfalls.  These drains were identified by 

the Copermittees as ones that warrant special investigations based on 
persistently high elevations of bacterial indicators and a relationship between 
bacteria levels in the outfalls and receiving waters.  Notably, the stations 
identified by the Copermittees are generally where inland surface waters reach 
the ocean, rather than isolated buried coastal storm drains. 

 
2. Baseline monitoring must be continued at select drains.  Although the data 

supports eliminating some drains from the monitoring effort, these five drains 
are included by the Regional Board because data from the Copermittees 
suggest they commonly display elevated bacterial levels.238   

 
3. Storm water monitoring must be conducted at some dry-weather diversion 

points.  Sampling of storm water discharges from a subset of coastal storm 
drains whose flows are diverted to the sanitary sewer during dry weather will 
provide a clearer picture regarding the utility of dry-weather diversions.  The 
Regional Board is concerned that the presence of a dry-weather diversion may 
reduce the incentive for storm water BMPs to be implemented and rigorously 
enforced by municipalities.  This monitoring will provide an indication of the 
effectiveness of storm water BMPs in these watersheds and may provide 
additional insight regarding the need for special studies. 

 
 
High Priority Inland Aquatic Habitats 
 
Section II.A.6 of the MRP is a new requirement.  It requires the development of a new 
monitoring program component, although storm drains and receiving waters currently 
monitored under other components of the MRP may also be used to satisfy this 
requirement.   
 

                                            
236

 Orange County Storm Water Program. 2006. Report of Waste Discharge, section 11. 
237

 Ibid 
238

 Orange County Storm Water Program. 2005-06 Annual Report, tables C-11a-d. 
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The purpose is to assess the contribution of MS4 discharges to factors affecting 
environmentally-sensitive inland surface waters.  The existing monitoring program 
does not adequately address whether MS4 discharges are affecting environmentally-
sensitive inland surface waters.  This requirement is consistent with the guidance of 
the Model Monitoring Technical Committee because it focuses attention on specific 
beneficial uses that are considered a high priority.    
 
Threatened and endangered species are particularly susceptible to negative effects of 
MS4 discharges because the habitat available to them is restricted.  Therefore, short-
term or chronic degradation of habitat caused by MS4 discharges results in a 
proportionally high level of negative impact.   
 
Information regarding the extent of environmentally-sensitive habitats is available from 
sources familiar to the Copermittees.  Examples include the Aliso Creek and San Juan 
Creek watershed assessments conducted by the U.S. Army Corps of Engineers 
(Corps).  In addition, the County participated in the development of master planning 
level efforts with the California Department of Fish and Game, the Corps, and the U.S. 
Fish and Wildlife Service  for the long-term protection of upland and aquatic species in 
the San Juan watershed.239  Together these documents represent the majority of the 
Copermittees’ drainage areas.  Therefore, a relatively small level of effort will be 
required to collect information for the relatively small area of the region not covered by 
these documents.  In addition, the Copermittees already have updated inventories of 
inland MS4 outfall locations.  As a result, a monitoring plan can be developed within 12 
months to address the new requirement.   
 
 
MS4 Outfall Monitoring 
 
Section II.B of the MRP requires the Copermittees to develop and implement a 
program to monitor and characterize pollutant discharges from MS4 outfalls.  Such 
monitoring is critical, since it provides for prioritization of areas for increased 
management efforts.  It also provides the Copermittees the ability to better assess and 
improve their jurisdictional programs and BMPs.  The MRP includes some changes to 
the existing outfall monitoring program conducted by the Copermittees. 
 
Currently Copermittees have selected a combination of random and targeted storm 
drains to monitor during dry weather.  Randomly selected sites are visited three times 
per summer in order to estimate general background concentrations of pollutants in 
the MS4.  Statistical evaluations were conducted on these random sites to develop 
action levels for conducting management response actions at all dry-weather sites.  
Additional sites were intentionally selected based on professional judgment by the 
Copermittees that the drainage areas may be sources of pollution.  Targeted sites are 
monitored five times each summer.   
 

                                            
239

 San Juan Creek and Western San Mateo Watershed Special Area Management Plan, November 
2005.  U.S. Army Corps of Engineers, Los Angeles District. 
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The Copermittees report that dry weather monitoring of outfalls has been used to 
identify storm drains that are discharging pollutants in concentrations that may pose a 
threat to receiving waters.  Source investigations have been conducted as a response 
to the data.  The Copermittees report that in many instances the parties responsible 
for illicit discharges have been detected quickly.240   The Copermittees have not 
proposed any changes for this program.   With changes made to the data evaluation 
procedures in the last two years, this program is providing the Copermittees the ability 
to identify and respond to potential problems in dry-weather runoff.    
 
The MRP does include some changes to the existing outfall monitoring program 
requirements.  These changes include: 
 

1. Wet-weather monitoring.  Currently the Copermittees do not monitor the 
discharge of storm water from the MS4 outfalls.  As a result, a substantial 
amount of information regarding the quality of MS4 effluent is unknown.  To 
date the focus of the dry-weather monitoring program has been on dry-weather 
detection of illicit discharges.  The collection of wet-weather data will enable the 
Copermittees to assess the effectiveness of existing storm water BMP 
measures.  This data can be used to more effectively target storm water 
management program efforts. 

 
2. Nickel is added as a dry-weather requirement.  Order No. R9-2002-01 did not 

contain nickel as a required constituent in dry-weather outfall monitoring.  The 
Copermittees have been assessing nickel in the outfall monitoring program.  A 
few stations have exhibited elevations of nickel that exceed CTR criteria. 

 
3. Phenol has been eliminated from the dry-weather monitoring requirements.  

Phenol has not been detected at significantly high levels. 
 
The requirements for wet-weather monitoring is a significant change in protocol, but 
may not result in a significant change in monitoring effort.  The MRP provides the 
Copermittees great flexibility in assigning stations for wet-weather monitoring.  It is 
expected that stations exhibiting elevated levels of pollutants in dry weather would be 
likely candidates for the wet weather monitoring.  Further, it is conceivable that the 
inclusion of wet weather monitoring would result in a decrease in the current effort of 
dry weather monitoring.  The MRP provides the Copermittees ample time to conduct 
the evaluations necessary to modify the program. 
 
 

                                            
240

 Orange County Storm Water Program. 2006.  Report of Waste Discharge, sections 10.3.1 and 11.2.2 
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Section II.B.2 requires the Copermittees to develop and implement a program to 
identify sources of discharges of pollutants causing the high priority water quality 
problems within each watershed.  This requirement should be easily met because of 
the foundation already developed by the Copermittees in response to Order  
No. R9-2002-01.  To some extent, the Copermittees do conduct follow-up monitoring 
in response to dry-weather outfall data.  The ROWD and 2007 DAMP describe some 
guidance that is provided by the County to the Copermittees, but there does not seem 
to be any consistency to the followup monitoring programs.  The ROWD does 
recommend that additional training be provided for the municipalities with respect to 
interpreting and using the data collected by the County.  In addition, many of the 
Copermittees have developed procedures and experience in conducting follow-up 
investigations in response to the bacteria investigations in the Aliso Creek 
watershed.241 
 
Identification of sources causing high priority water quality problems is a central 
purpose of urban runoff management programs.  Monitoring which enables the 
Copermittees to identify sources of water quality problems aids the Copermittees in 
focusing their management efforts and improving their programs.  In turn, the 
Copermittees’ programs can abate identified sources, which will improve the quality of 
urban runoff discharges and receiving waters.  This monitoring is needed to address 
management question 4 (What are the sources to urban runoff that contribute to 
receiving water problems?).  Source identification monitoring is a key component of 
the Model Monitoring Program, which states “once it has been determined […] that 
urban runoff is, or is likely to be, a significant source of one or more receiving water 
problems, then more intensive source identification efforts are called for.”242   
Moreover, in its review of the San Diego County Copermittees’ monitoring proposal, 
Tetra Tech, Inc. finds that “after some years of assessment monitoring, it is time to 
look more systematically at determining the relative urban contributions and the 
sources of urban runoff that contribute to identified receiving water problems.”243 
 
 
Other Special Studies 
 
Section II.C of the MRP describes additional studies to be conducted by the 
Copermittees.   
 

                                            
241

 Copermittees in the Aliso Creek watershed include the County of Orange and the Cities of Aliso 
Viejo, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, and Mission Viejo. 

242
 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. P. 4-17. 

243
 Tetra Tech Inc., 2006.  Review of San Diego County MS4 Monitoring Program. 

0001503



Fact Sheet / Technical Report for 131 February 9, 2007 
Tentative Order No. R9-2007-0002 

The MRP absorbs the bacteria monitoring and reporting program currently in place in 
the Aliso Creek watershed.244  This monitoring effort has been required by the 
Regional Board pursuant to authorities provided under California Water Code sections 
13225 and 13267.  The monitoring and reporting is focused solely on the MS4s in the 
Aliso Creek watershed and has effectively been integrated already into the 
Copermittees’ programs.  Inclusion of it into the MRP is done for organizational 
purposes and will have no other net effect. 
 
The MRP allows the Copermittees to participate in Bight ’08 and be relieved of certain 
monitoring program requirements for that year.  This trade-off will provide the 
Copermittees and Regional Board with insight on the impact of urban runoff on a 
regional level in the Southern California Bight.  Participation in Bight ’08 was 
recommended by the Copermittees in their ROWD.245   Since participation in Bight ’08 
is optional for the Copermittees, this section outlines the monitoring which must be 
conducted if the Copermittees do not participate in the study.   
 
 
Monitoring Provisions 
 
Section II.D of the MRP includes monitoring provisions which are standard 
requirements for all municipal storm water permits. 
 
 
2. Reporting Program 
 
Section III of the MRP discusses submittal of the Jurisdictional Urban Runoff 
Management Program Annual Reports and the Receiving Waters Monitoring Annual 
Reports.  In effect, a description of the monitoring program will be submitted with the 
Jurisdictional URMPs, and the monitoring data and assessment will be submitted six 
months later.    The MRP continues the reporting approach utilized under the 
requirements of Order No. R9-2002-01, where Lead Permittees for each watershed 
submit their annual reports to the Principal Permittee to be unified into one document.   
 

                                            
244

 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 
monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope of 
the current bacteria monitoring in the watershed was no longer warranted and that the proposed 
changes would constitute an effective interim program until adoption of a Total Maximum Daily Load, 
requiring a bacteria reduction and assessment program for the watershed.  In addition, the Regional 
Board recognized that as a result of reduced monitoring costs, the municipalities expect to direct 
additional resources toward implementation of management practices to reduce indicator bacteria 
and pathogens.    

245
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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The section moves forward the due date for these annual reports from mid-November 
to September 30.  This requires jurisdictional annual reports to be submitted closer to 
the end of the reporting period they address, which will result in earlier review by the 
Regional Board and the Copermittees.  Submittal will also be staggered with submittal 
of the watershed annual reports, spreading out Regional Board review of annual 
reports.   Earlier review is useful because Regional Board comments and the 
Copermittees’ own assessment be responded to by the Copermittees in a more timely 
fashion.  In this manner, Copermittee programs can be modified and benefit from the 
jurisdictional annual report review, comment, response process at an earlier date, 
leading to more effective program over the long-term. 
 
The reporting requirements for the Aliso Creek watershed are also specified in this 
section.  These reporting requirements are identical to the current reporting required 
by the Regional Board for the bacteria investigation.  They are specified in this section 
because the requirements are more specific than reporting required for other 
watershed URMPs. 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

 
MS41 Permit Comparison: 

 
Tentative Order No. R9-2007-0002 (Orange County MS4 Permit) 

to 
The Current Orange County MS4 Permit (Order No. R9-2002-01); and 

The New San Diego MS4 Permit (Order No. R9-2007-0001) 
 
Discussion 
The tentative (February 9, 2007) Orange County MS4 Permit would replace the current 
Orange County MS4 Permit.  The new San Diego MS4 Permit is the most recently adopted 
MS4 permit by the California Regional Quality Control Board, San Diego Region.  The 
tentative Orange County Permit includes modifications to the current Orange County Permit 
based on results and experience of implementation by the Copermittees.  The tentative 
Orange County Permit also includes elements from the new San Diego MS4 Permit that are 
based on new information regarding urban runoff effects and management.  As a result, the 
tentative Orange County Permit contains some elements from both existing Permits.  
Generally, the structure of the three MS4 permits compared here are the same.  Headings and 
numbering of the headings in the Table refer to the tentative Orange County MS4 Permit.  The 
headings are similar within all three permits. 
 
 

Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

A. Prohibitions and 
Receiving Water 
Limitations 

No net difference. Changes were made for 
clarity. 

No differences 

 
B. Non-storm Water 
Discharges 

No net difference. Changes were made for 
clarity. 

No differences 

 
C. Legal Authority Section C.1.j has been added to the Order to 

ensure that best management practices (BMPs) 
implemented by third parties are effective. 

No differences 

 
D. Jurisdictional 
Urban Runoff 
Management 
Program 

The Commercial and Industrial program 
requirements have been combined into one 
section.   
 
The Education requirements have been 
incorporated into the land-use sections instead 
of as a separate program component. 
 

The new San Diego 
Permit includes a 
separate section for 
educational 
requirements. 

                                            
1 MS4 = Municipal Separate Storm Sewer System 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.1 Development 
Planning 
Component 

  

D.1.a and D.1.b  
General Plan and 
Environmental 
Review Process                                         

The tentative Order requires updating the 
General Plan and Environmental Review 
Process on an as-needed basis. The current 
permit requires the Environmental Review 
process be revised, and it requires a workplan 
for changes to the General Plan. 

No differences 

D.1.c.   
New Development 
Requirements 

No significant changes. No differences 

D.1.d  Priority 
Projects  

This section has been reformatted for clarity.  In 
addition, the following changes have been 
made: 
 
1. A one-acre threshold has been added.  
Priority Development Projects must include all 
Development Projects that are equal to one 
acre in size or greater within three years of 
adoption of this Order.  Previously, some 
Priority Development Categories lacked an 
acreage threshold. 
 
2. Where a new Development Project feature, 
such as a parking lot, falls into a Priority 
Development Project Category, the entire 
project footprint is subject to SUSMP2 
requirements.  Although included in the Model 
San Diego SUSMP approved by the Regional 
Board in 2002, this provision was not included 
in the Orange County Model SUSMP, which did 
not require Board-approval. 
 
3. Heavy Industrial Developments have been 
added as a Priority Development Category. 
 
4. Retail Gasoline Outlets (RGOs) have been 
added as a Priority Development Project 
category. 
 

No significant 
differences 

                                            
2 SUSMP = Standard Urban Storm Water Mitigation Plan 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.1.d  Priority 
Projects (SUSMPs) 
Continued 

5. The site design BMP requirements have 
been modified to focus on limiting the loss of 
existing infiltration capacity resulting from a 
development project.  Each Priority 
Development project must include certain 
classes of site design BMPs that had been 
required “where feasible” or “where applicable” 
by the model countywide Drainage Area 
Management Plan (DAMP).   
 
6. Methods used to determine the appropriate 
volume of runoff to be treated have been 
limited.   
 
7. Treatment control BMPs selected for 
implementation at Priority Development 
Projects must now have a removal efficiency 
rating that is higher than the “low removal 
efficiency,” as presented in the Model 
SUSMP/WQMP. 
 
8. A Low-Impact Design (LID) BMP Substitution 
Program has been added at the request of the 
Copermittees.  The program would provide the 
opportunity for development projects to avoid 
partial or full treatment control BMP 
implementation in exchange for implementation 
of a high level of site design BMPs. 
 
9. Site Design and Treatment Control BMP 
Design Standards must be developed. This is 
proposed by the Copermittees. 
 
10. An annual review and update of the BMPs 
that are listed in their local SUSMPs as options 
for treatment control has been added.  This is 
based on a commitment from the Copermittees.  
 

 

D.1.e and D.1.f 
BMP Verification and 
Treatment BMP 
Maintenance 
Tracking 
 

These sections have been added to the 
tentative Order to improve the effectiveness of 
the BMP requirements. 

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.1.h.  
Hydromodification 

This section expands and clarifies current 
requirements related to hydromodification 
effects of storm water management. 
 
Until specific numeric criteria are recommended 
by the Storm Water Monitoring Coalition (SMC), 
the tentative Order specifies that downstream 
erosion and discharge hydrology must be 
considered by the Copermittees for Priority 
Development Projects.  This approach is 
consistent with recommendations from the 
Copermittees in the ROWD.  However, the 
specificity of factors to consider is more 
prescriptive in order to be consistent with recent 
recommendations from the SMC, the State 
Water Board’s Numeric Effluent Panel, and 
scientific literature identified in the Fact Sheet. 
 
A provision for issuing waivers for the 
hydromodification controls has also been 
added. 

The new San Diego 
Permit requires 
development of a 
Hydromodification 
Management Plan 
(HMP).  
 
 

D.1.i. Education This section specifies that local water quality 
conditions of concern, such as 303(d)-listed 
water bodies, be included in related educational 
materials.   
 

No significant 
differences 

   
D.2. Construction 
Component  

This section has been revised for clarity.  
Several changes are discussed below: 

 

D.2.b Construction 
Inventory 

The tentative Order requires that the 
construction inventory be updated regularly 
rather than annually.  This is consistent with 
modifications proposed in the ROWD and is 
necessary to ensure more efficient oversight of 
construction sites.  Copermittees will update 
their inventories as needed to adequately 
manage inspections, training, and other 
activities.   

The new San Diego 
Permit requires 
monthly updates. 

D.2.c  
Site Planning and 
Project Approval 
Process 

The tentative Order requires the Copermittees 
to review project proponents’ storm water 
management plans for compliance with local 
regulations, policies, and procedures prior to 
issuance of construction and grading permits.  
The current MS4 Permit allows permits to be 
issued with a condition to develop such plans.   

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.2.d 
BMP Implementation 

This section has been revised to direct focus of 
BMP requirements on high-risk areas and 
activities.  The tentative Order requires BMPs 
be developed for (1) minimum baseline 
conditions; and (2) for 303(d)-listed water 
bodies and environmentally-sensitive areas 
(ESAs). In addition, conditions for advanced 
sediment treatment must be clarified.  The 
current MS4 Permit requires BMPs to be 
developed for low, medium, and high priority 
sites.  The tentative Order’s requirements for 
seasonal restrictions on grading have also been 
changed 

No significant 
differences 

D.2.e 
Inspections 

Minimum inspection frequencies have been 
modified.   
 
1. Large sites: The tentative Order requires 
sites in active grading during the wet season 
that are over 30 acres be inspected every two 
weeks. The current MS4 Permit requires sites 
over 50 acres be inspected weekly. 
 
2. ESAs:  The tentative Order requires sites 
that are one acre and above and adjacent to or 
discharging directly to ESAs be inspected every 
two weeks during the wet season and once 
during August or September.  The current MS4 
Permit requires such sites five acres and more 
to be inspected weekly during the wet season.   

The new San Diego 
Permit is similar to 
The current Orange 
County MS4 Permit. 

D.2.f (Enforcement) 
D.2.g (Reporting of 
Non-Compliant 
Sites) 
D.2.h (Training and 
Education) 
 

No significant differences have been made to 
these sections 

No significant 
differences 

0001510



MS4 Permit Comparison  March 6, 2007 6 

Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.2.i  
Construction 
Reporting 

The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance of the programs 
with the tentative Order.  The tentative reporting 
requirements focus on a demonstration that 
each Permittee is appropriately managing the 
construction component in response on local 
findings.   

Differences in 
reporting 
requirements reflect 
the different 
requirements.  The 
new San Diego 
Permit reporting 
requirements 
include more focus 
on confirming Permit 
compliance. 

   
D.3 Existing 
Development 
Component 

This section in the tentative Order has been 
revised to reflect changes sought by the 
Regional Board and by the Copermittees. 
Several changes are discussed below for the 
municipal, commercial/industrial, and 
residential sub-sections.  

 

   
D.3.a.  
Municipal 
Component 

  

D.3.a.1  
Municipal Inventory 

The tentative Order requires that Permittees 
maintain an updated inventory of sites, whereas 
The current MS4 Permit required annual 
updates. 

The new San Diego 
Permit requires 
annual updates. 

D.3.a.2 
General Municipal 
BMP Implementation 

This section has been revised to direct focus of 
BMP requirements on high-risk areas and 
activities.  This section will require minimum 
BMPs standards to be developed for municipal 
areas and activities and that additional BMPs 
be developed for 303(d) and ESA areas.  The 
current MS4 Permit requires that minimum 
BMPs be established based on a high, medium, 
and low prioritization scheme. 

No significant 
differences 

D.3.a.3.  Pesticides, 
Herbicides, and 
Fertilizers 

No significant changes No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.3.a.4.  Flood 
Control Structures 

This requirement has been modified to more 
closely meet federal regulations and guidance.  
Changes reflect findings from the Copermittees’ 
programs and recent literature described in the 
Fact Sheet. 
 
The tentative Order clarifies the criteria for 
evaluating the feasibility of retrofitting existing 
flood control structures.  It also requires that 
results of the evaluation be submitted to the 
Regional Board. 
 
The current MS4 Permit requires each 
Copermittee evaluate the feasibility of 
retrofitting and requires retrofits where needed. 

The new San Diego 
Permit more closely 
resembles The 
current Orange 
County MS4 Permit. 

D.3.a.5  Sweeping of 
Municipal Areas 

The tentative Order requires specific criteria to 
be used in order for a municipality to consider 
street sweeping to be a BMP that is 
implemented to the MEP standard.     
 
The current MS4 Permit does not include these 
criteria.  

The new San Diego 
Permit requires that 
a sweeping program 
be implemented and 
specifies 
frequencies based 
on local priority 
determinations. 

D.3.a.6   
MS4 Operation and 
Maintenance 

The tentative Order adds two maintenance 
requirements in Section D.3.a.6.b:   
 
1. Following two years of inspections, any MS4 
facility that requires inspection and cleaning 
less than annually may be inspected as 
needed, but not less that every other year.   
 
2. Open channels must be cleaned of observed 
anthropogenic litter in a timely manner. 

The new San Diego 
Permit allows annual 
inspections of some 
facilities to be 
conducted during 
the wet season. 
 
The new San Diego 
Permit also specifies 
criteria for when 
debris in catch 
basins and storm 
drain inlets must be 
removed. 

D.3.a.7.  
Infiltration From 
Sanitary Sewer 

This section has been moved from the Illicit 
Discharge Detection and Elimination 
Component of The current MS4 Permit. 
 
Additional requirements consistent with the 
Copermittees’ programs have been added 
regarding the types of controls to be used to 
limit seepage from municipal sanitary sewers to 
MS4s. 

The new San Diego 
Permit lacks the 
description of 
controls to use. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.3.a.8 
Municipal 
Inspections 

This section has been re-formatted to 
consolidate sections from the current MS4 
Permit.   Additional municipal areas and 
activities have been added to the list, including: 
Parks and recreation facilities; Special event 
venues following special events (festivals, 
sporting events, etc.); and power-washing 
activities.  These have been added because 
they can be significant sources of pollutants.  In 
addition, storm sewers have been removed 
from the list because they are addressed in 
another section.   

No significant 
differences 

D.3.a.9. 
Municipal 
Enforcement 

No significant differences No significant 
differences 

D.3.a.10 
Municipal Training 
and Education 

This section has been moved from the 
Education section of the current MS4 Permit.  
The tentative Order also requires that topics of 
local water quality importance be included in 
the training, including local water quality 
conditions, impaired water bodies and 
environmentally sensitive areas. 

No significant 
differences 

D.3.a.11. 
Municipal Reporting 

The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance. 

Differences reflect 
the different 
requirements. 

   
D.3.b 
Commercial / 
Industrial 

The commercial and industrial sections have 
been combined and reformatted for clarity.  
Additional changes are described below. 

 

D.3.b.1. Inventory Some commercial activities have been added 
to the list.  These additions are based on 
program findings by the municipalities and do 
not constitute a significant change. 

No significant 
differences 

D.3.b.2. General 
BMP 
Implementation. 

This section has been revised to focus BMP 
requirements on high-risk areas and activities.  
The tentative Order requires minimum BMP 
standards be developed for 
commercial/industrial areas and activities and 
that additional BMPs be developed for 303(d) 
and ESA areas.  The current MS4 Permit 
requires that minimum industrial BMPs be 
established based on a high, medium, and low 
prioritization scheme. 

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.3.b.3. 
Mobile Businesses 

This section has been added to the tentative 
Order to focus attention on mobile businesses.  
The current MS4 Permit lists mobile businesses 
as one category for which BMPs must be 
developed.  As a result, this is not a significant 
change. 

No significant 
differences 

D.3.b.4 Commercial / 
Industrial Inspections 

Certain requirements for inspection procedures 
have been added.  These largely reflect the 
procedures used by the Copermittees. 
 
Minimum inspection frequencies have been 
added for the commercial areas and activities.  
The current MS4 Permit requires inspections as 
needed.  The new frequencies are similar to 
those currently used by the Copermittees.  For 
instance, the Copermittees currently commit to 
inspecting each high priority commercial site 
once every five years. The new requirement is 
for 20 percent of high priority sites to be 
inspected every five years.   This change will 
therefore not increase the amount of 
inspections conducted. It will allow each 
Copermittee to focus inspections on those 
facilities or areas it determines warrant 
inspections, but will set an enforceable Permit 
requirement. 
 
Minimum criteria for restaurant inspections 
have been added to the Permit.  These criteria 
reflect the water quality concerns reported by 
the Copermittees at restaurants.  Each food 
facility must be inspected annually.   
 
Criteria for third-party inspections have been 
added to the Permit.  

The new San Diego 
Permit requires that 
inspections be 
conducted annually 
at 100 percent of 
high priority sites 
and that inspections 
of other sites 
increase to 25 
percent after the first 
year. 
 
The new San Diego 
Permit sets a limit 
on the amount of 
required annual 
inspections that can 
be satisfied by third-
parties. 

D.3.b.5  Commercial 
/ Industrial 
Enforcement 

No significant changes No significant 
changes 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.3.b.6 Training / 
Education for 
Commercial / 
Industrial 

This section has been moved from the 
Education section of the current MS4 Permit.  
The Permit also requires that topics of local 
water quality importance be included in the 
training, including local water quality conditions, 
impaired water bodies and environmentally 
sensitive areas. 
 
This section requires that Permittees notify 
each commercial / industrial source of BMPs at 
least twice during the Permit cycle.  The current 
MS4 Permit did not specify frequencies. 

The new San Diego 
Permit requires that 
Permittees notify 
each commercial / 
industrial source of 
BMPs within three 
years of the revised 
program. 

D.3.b.7  
Annual Commercial / 
Industrial Reporting 

The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance of the programs 
with the tentative Order.  The tentative reporting 
requirements focus on a demonstration that 
each Permittee is appropriately managing the 
construction component in response on local 
findings.   

Differences reflect 
the different 
requirements.  The 
new San Diego 
Permit reporting 
requirements 
include more focus 
on confirming Permit 
compliance. 

   
D.3.c  
Residential  

This section includes requirements for common 
interest areas and homeowners associations 
that are a separate section in the current MS4 
Permit.  Other changes are described below. 

 

D.3.c.1. Residential 
Prioritization 

No significant changes No significant 
changes 

D.3.c.2  
BMP Implementation 

A sub-section on hazardous waste BMPs has 
been added to be consistent with federal 
regulations.  This is not a significant change. 

No significant 
changes 

D.3.c.3 Residential 
Enforcement 

No significant changes No significant 
changes 

D.3.c.4  Residential 
Evaluation 

This section has been added to clarify the 
expectations for the annual reviews of 
effectiveness in residential areas.   

This activity is 
encouraged in the 
new San Diego 
Permit. 

D.3.c.5 Common 
Interest Areas / 
Homeowners 
Associations 

A requirement to conduct a legal review of 
authority has been added.  Although each 
Copermittee is already required to demonstrate 
legal authority to implement the Permit, this will 
ensure that each Copermittee is using the most 
effective legal authority to implement the 
program.  

The new San Diego 
Permit does not 
contain a 
requirement to 
review legal 
authorities. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.3.c.6 
Residential 
Education 

This section specifies that local water quality 
conditions of concern, such as 303(d)-listed 
water bodies, be included in related educational 
materials.   

No significant 
differences 

D.3.c.7 The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance. 

Differences reflect 
the different 
requirements. 

   
D.4. Illicit 
Discharge 
Detection and 
Elimination 

  

D.4.a  
Prevent and Detect 
Illegal Discharges 

Additional wording has been added to this 
section to clarify and ensure that all appropriate 
(i.e., field personnel) municipal personnel are 
utilized in the program to observe and report 
these illicit discharges and connections 

No significant 
differences 

D.4.b  MS4 Map This is a new requirement. This is not a 
significant change because keeping an updated 
map is central to the general urban runoff 
program of each Copermittee.  For instance, 
maps must be kept updated in order to conduct 
investigations, plan inspections, and other 
activities. 

No significant 
differences 

D.4.c  
Public Hotline 

The requirement to summarize all reported 
incidents in the Annual Report has been 
eliminated. 

The new San Diego 
Permit is similar to 
the current Orange 
County MS4 Permit. 

D.4.d  Dry Weather 
Monitoring 

The monitoring requirements have been 
revised.  Changes are discussed in the 
Monitoring and Reporting section. 

Changes are 
discussed in the 
Monitoring and 
Reporting section. 

D.4.3 Investigation 
and Follow-up 

Additional language has been added to this 
section to clarify the minimum level of effort and 
timeframes for follow up investigations when 
dry weather action levels are exceeded.   
 
The tentative Order requires the use of numeric 
action level criteria for determining when to 
conduct investigations.  This is not an explicit 
requirement within the current MS4 Permit.  It 
has been implemented by the Copermittees 
and has become an important component of 
each municipality’s program. 

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

D.4.f. 
Elimination Of Illicit 
Discharges And 
Connections 

The language in this section has been revised 
to more accurately reflect the ability of the 
Copermittees to eliminate illicit discharges and 
connections. 

No significant 
differences 

D.4.g. 
Enforce Ordinances 

No significant changes No significant 
differences 

D.4.h. Spill 
Prevention and 
Response 

No significant changes No significant 
differences 

D.4.i   Education No significant changes No significant 
differences 

D.4.j   
Annual Reporting 

The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance.  The tentative 
reporting requirements focus on a 
demonstration that each Permittee is 
appropriately managing the construction 
component in response on local findings.   

Differences reflect 
the different 
requirements. The 
new San Diego 
Permit reporting 
requirements 
include more focus 
on confirming Permit 
compliance. 

   
D.5.  Public 
Participation 
Component 

No significant changes No significant 
differences 

 
E. Watershed 
Urban Runoff 
Management 
Program (WURMP) 

Several modifications have been made to this 
section as described below.  
 
 

 

E.3.1.a  
Lead Watershed 
Permittee 

The tentative Order designates one 
Copermittee as the Lead Watershed Permittee.  
The designations are consistent with 
established roles for each existing WURMP. 

No significant 
differences 

E.3.1.b 
Watershed Map 

The tentative Order no longer requires mapping 
of inventoried construction sites. 

No significant 
differences 

E.3.1.c.  
Annual Water Quality 
Assessment 

This is not a significant change.  An 
assessment was implicit in the current MS4 
Permit’s requirement to prioritize water quality 
problems. 

No significant 
differences 

0001517



MS4 Permit Comparison  March 6, 2007 13 

Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

E.3.1.d 
Watershed Strategy 

This section clarifies the Regional Board’s 
expectations of the process to be used by 
municipalities to develop lists of recommended 
activities.   The current MS4 Permit does not 
establish criteria or a process to be used, other 
than assessing water quality and sources of 
pollution, in order to develop implementation 
strategies. 
 
This section also describes the role of the lead 
watershed Permittee in collating and 
documenting the watershed strategy. 

The new San Diego 
Permit does not 
include a process for 
evaluation and 
selection of BMPs.  

E.3.1.e 
BMP Implementation 

The tentative Order requires a minimum 
number of watershed program activities to 
occur in each year.  The current MS4 Permit 
allows the Watershed Copermittees to develop 
implementation time schedules for activities 
conducted during the permit term. 

No significant 
differences. These 
requirements are 
located in the  
“Watershed 
Activities” section in 
The new San Diego 
Permit. 

E.3.1.f 
Information 
Exchange 

This section adds requirements for watershed 
Permittee collaboration, including regular 
meetings.   
 
This section requires the Lead Watershed 
Permittee to make certain information available 
to the public. 

No significant 
differences 

E.3.1.g 
WURMP Updates 

No significant changes No significant 
differences 

E.3.1.h 
Watershed-Based 
Land-Use Planning 

No significant changes No significant 
differences 

E.2  Reporting The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance of the programs 
with the tentative Order.  The reporting 
requirements are structured similar to the 
existing reporting requirements for the Aliso 
Creek watershed Copermittees. 

The new San Diego 
Permit includes 
reporting on TMDL3 
implementation.  It 
also requires that 
more specific details 
be reported 
regarding BMP 
implementation. 

                                            
3 TMDL = Total Daily Maximum Load.  A TMDL is a quantitative assessment of water quality problems, 
contributing sources, and load reductions or control actions needed to restore and protect bodies of 
water.  As of February 9, 2007, no TMDLs have been adopted in the Orange County area of the San 
Diego Regional Board. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

E.3 
Aliso Creek 
Watershed URMP 
Provisions: 

This section in the tentative Order incorporates 
requirements of an Investigative Order issued 
by the Regional Board on October 18, 2005 to 
the Copermittees in the Aliso Creek watershed.  
This section only applies to those 
Copermittees. 

Not applicable 

   
F. Fiscal Analysis This section has been expanded in order to 

develop more useful and meaningful fiscal 
reporting.  
 

The new San Diego 
Permit requires the 
Copermittees to 
collectively develop 
a standardized 
method and format 
for annually 
conducting and 
reporting fiscal 
analyses of their 
urban runoff 
management 
programs.  It lists 
some requirements 
for that process. 

F.1. Secure 
Resources 

No significant change No significant 
differences 

F.2. 
Annual Fiscal 
Analysis 

The tentative Order requires the fiscal analysis 
to include a quantitative or qualitative 
description of the fiscal benefits realized from 
program implementation.  
 
The tentative Order also requires the analysis 
to include a narrative discussion for annual line-
item changes of 25 percent or greater. 

The new San Diego 
Permit does not 
include the fiscal 
benefits or 25 
percent criteria. 

F.3. Business Plan This is a new permit section. The new San Diego 
Permit does not 
require a business 
plan. 

F.4 Annual Reporting No significant change. No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

G. Program 
Effectiveness 
Assessment 

This section has been expanded in response to 
suggested modifications from the Copermittees 
and the California Stormwater Quality 
Association (CASQA).  The current MS4 Permit 
requires development of a strategy for 
determining long-term effectiveness of each 
JURMP and annual assessments of the 
effectiveness of each JURMP. 
 
Changes are outlined below. 
 

The new San Diego 
Permit also includes 
requirements based 
on the CASQA 
guidance and 
suggestions from 
the San Diego 
Copermittees.  

G.1.a  
Assessment 
Objectives 

This section specifies that objectives must be 
determined for impaired waters and ESAs.  
These criteria are not specified in the current 
MS4 Permit. 

The new San Diego 
Permit does not 
require specific 
objectives for 
impaired waters or 
ESAs. 

G.1.b  Assessment 
Review and Program 
Modifications 

The tentative Order specifies that BMPs found 
to be ineffective by the annual assessment 
must be replaced or improved.  

No significant 
differences. 

G.2. Effectiveness 
Assessment 
Reporting 

The reporting section has been modified to 
clarify information required by the Regional 
Board to evaluate compliance. 

The new San Diego 
Permit does not 
specify a focus on 
impaired waters or 
ESAs.   

   
H. Reporting The reporting section has been modified to 

clarify information required by the Regional 
Board to evaluate compliance. 

The new San Diego 
Permit requires 
reports on Regional 
Urban Runoff 
Management 
Programs. 

   
I. Modification of 
Programs 

This is a new section to clarify the processes 
for minor and major program changes. 

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

J. Principal 
Permittee 
Responsibilities 

No significant changes The new San Diego 
Permit includes 
responsibilities for 
documenting a 
mechanism for 
Copermittee 
collaboration and for 
coordinating joint 
development by all 
of the Copermittees 
of standardized 
formats for all 
documents and 
reports. 

   
All Copermittee 
Collaboration 

This section has been removed from the 
tentative Order. 

The new San Diego 
Permit includes an 
“All Copermittee 
Collaboration” 
section that is 
similar to the current 
Orange County MS4 
Permit. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

Receiving Waters 
and Urban Runoff 
Monitoring 
Program 

Changes have been made to the monitoring 
and reporting program in response to current 
water quality and urban runoff conditions.  
General modifications include: 
 
1. The current MS4 Permit establishes the 
types of monitoring stations (a.k.a program 
components) to be included in the monitoring 
program, while allowing the Copermittees to 
develop most of the details of the program.  
The new monitoring requirements provide 
additional detail to include in the program for 
each of the types of monitoring stations.   
 
2. One new type of monitoring station is 
included:  High Priority Inland Aquatic Habitat.  
This program component will provide better 
assessments of the effect of urban runoff to 
environmentally-sensitive inland waters.    
 
3. The dry-weather monitoring program 
component has been moved into this section. 
 
4. Some constituents have been eliminated and 
others added to certain types of monitoring 
stations. 
 
5. Monitoring requirements of an existing 
Investigative Order regarding indicator bacteria 
in the Aliso Creek watershed have been 
incorporated into the monitoring program. 
 
 

The new San Diego 
Permit monitoring 
requirements reflect 
the conditions of 
waters and urban 
runoff in San Diego 
County. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

I. Purpose The purpose of the monitoring and reporting 
program has been further clarified to meet the 
intent of the tentative Order.  In addition, the 
objectives of the program have been structured 
around the Southern California Stormwater 
Monitoring Coalition’s Model Monitoring 
Technical Committee in its August 2004 “Model 
Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.”  
This guidance document was developed in 
response to Senate Bill 72 (Kuehl), which 
addressed the standardization of sampling and 
analysis protocols in municipal stormwater 
monitoring programs. 

No significant 
differences 

II.A.1 
Mass Loading 
Stations 

The frequency of mass loading station 
monitoring has been modified to include two 
wet and two dry weather events.  Currently 
three wet events have been targeted by the 
Copermittees.   
 
Constituents to be included in mass loading 
monitoring have been specified in Table 1 of 
the tentative Order.  Changes from the current 
monitoring program include: Adding items 
required by the federal regulations (e.g., 
biological oxygen demand and chemical 
oxygen demand); adding items of concern 
based on existing data (e.g., carbamates and 
pyrethroids); and removing an item that has not 
been found during the existing program 
(dimethoate). 
 
A subsection for constituents causing existing 
water quality impairments has been added.  
Specifically, DDE must be monitored in San 
Juan Creek. 

No significant 
differences.  The 
new San Diego 
Permit does not 
include carbamates 
and pyrethroids in 
the mass loading 
list, but does require 
a pyrethroid 
monitoring plan to 
be developed and 
implemented in the 
entire region. 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

II.A.2 
Urban Stream 
Bioassessment 

The tentative Order allows the Copermittees to 
omit one of the two annual bioassessment 
monitoring events in order to conduct a special 
study to further investigate preliminary 
conclusions from the existing bioassessment 
monitoring program. 
 
This section adds pyrethroids to the aquatic 
chemistry portion of the bioassessment 
monitoring component. 
 
Periphyton assessment must be added to the 
bioassessment monitoring program beginning 
in 2010. 

The new San Diego 
Permit does not 
include a provision 
for substituting an 
annual event with a 
special study. 
 
The new San Diego 
Permit does not 
phase in periphyton 
assessment. 

II.A.3. 
Follow-up Analysis 
and Actions 

This section includes a decision matrix for 
conducting follow-up actions to identify causes 
of toxicity based on considerations of 
chemistry, toxicity, and bioassessment.  This 
table is copied from the Copermittees ROWD, 
and is similar to one developed by the 
Stormwater Monitoring Coalition (SMC). 

No significant 
difference.  The 
table used in The 
new San Diego 
Permit is slightly 
modified from the 
one developed by 
the SMC. 

II.A.4.  
Ambient Coastal 
Receiving Waters 

This section has been modified to reflect the 
program implemented by the Copermittees.  It 
allows the Copermittees to continue their 
existing program, while requiring that the 
special studies be consistent with the current 
goals and that stations be located within Areas 
of Special Biological Significance. 
 
The section also allows for monitoring 
conducted in Dana Point Harbor under an 
Investigative Order to substitute for required 
Ambient Coastal Receiving Water monitoring in 
the Harbor. 

The new San Diego 
Permit monitoring 
requirements reflect 
the conditions of 
waters and urban 
runoff in San Diego 
County. 

0001524



MS4 Permit Comparison  March 6, 2007 20 

Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

II.A.5 
Coastal Storm Drain 
Monitoring 

This section includes some modifications to the 
Copermittees’ coastal storm drain monitoring 
program as it has been conducted under the 
current MS4 Permit.   
 
This section now requires sampling of a subset 
of dry-weather urban runoff flows that are 
diverted to the sanitary sewer.  This is 
important to characterize the quality of urban 
runoff and effectiveness of BMPs in affected 
drainage areas. 
 
This section allows the Copermittees to reduce 
the monitoring effort at storm drains that rarely 
have elevated levels of bacteria and putting 
more effort toward intensive investigations of 
problematic storm drains. 

The new San Diego 
Permit monitoring 
requirements reflect 
the conditions of 
waters and urban 
runoff in San Diego 
County. 

II.A.6 
High Priority Inland 
Aquatic Habitats 

This is a new monitoring component.   The new San Diego 
Permit has a similar 
program component 
called “Temporary 
Watershed 
Assessment 
Stations.” 

II.B.1  
MS4 Outfall 
Monitoring 

Wet weather monitoring of priority pollutants 
has been added to the MS4 outfall monitoring 
program.    

No significant 
differences 

II.B.2 Source 
Identification 
Monitoring 

This tentative requirements specify that an 
adaptive monitoring program move 
progressively upstream to identify sources of 
priority pollutants.  The current MS4 Permit 
allows the Copermittees to develop a 
monitoring program, including procedures for 
source-identification monitoring.   The change 
is intended to clarify source-identification 
expectations. 

No significant 
differences 
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Permit Section in 
Tentative Order  
No. R9-2007-02 

Comparison to the Current Orange County 
MS4 Permit,  

Order No. R9-2002-01 

Comparison to the 
new San Diego 

MS4 Permit, Order  
No. R9-2007-0001 

II.B.3 
Dry Weather Field 
Screening And 
Analytical Monitoring 

The dry-weather sampling minimum frequency 
has been increased from two times to three 
times.  The Copermittees currently collect dry 
weather samples three to five times. 
 
Nickel is added as a dry-weather analytical 
requirement.  Phenol has been eliminated from 
the current field screening requirements. 
 
Analytical laboratory analysis is now required at 
a minimum of 25 percent of samples.  The 
Copermittees currently conduct laboratory 
analyses of all samples. 
 
The criteria used to conduct follow-up 
investigations must include evaluation of 
USEPA National Recommended Ambient 
Water Quality Criteria.  Currently, the action 
levels used by the Copermittees use the 
California Toxics Rule criteria and other 
benchmarks, but do not include the USEPA 
criteria.   
 
The Copermittees must assess the presence of 
trash in receiving waters and storm drains at all 
dry-weather monitoring stations. 

The new San Diego 
Permit requires that 
dry-weather 
monitoring be 
conducted at least 
once per year at 
each station. 
 
The new San Diego 
Permit does not 
include nickel in the 
dry-weather 
monitoring list. 
 
The new San Diego 
Permit does not 
identify criteria to be 
used in the 
development of 
action levels for 
follow-up 
investigations. 
 

II.C  
Special Studies 

The current monitoring program for indicator 
bacteria in the Aliso Creek watershed has been 
included in this section. 
 

The new San Diego 
Permit includes 
reference to the 
Regional Harbor 
Monitoring Program 
in this section.  

II.2.D 
Monitoring 
Provisions 

Reference to the State of California’s Surface 
Water Ambient Monitoring Program (SWAMP) 
has been added. 

No significant 
differences 
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Comparison to the 
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MS4 Permit, Order  
No. R9-2007-0001 

III.  Reporting 
Program 

The reporting due dates have been modified as 
follows: 
 
1. The planned monitoring program for each 
year must be submitted on September 1 of 
each year.  The current MS4 Permit allows 
proposed monitoring changes to be submitted 
with the JURMP and WURMP annual reports.   
 
2. The monitoring annual reports must be 
submitted on April 1 of each year.  The current 
MS4 Permit requires the monitoring annual 
reports to be submitted with the JURMP and 
WURMP annual reports. 
 
3. The Copermittees must submit the Source 
Identification Monitoring Plan (from section 
II.B.2) by July 1, 2008.   
 
4. Interim reports of monitoring conducted 
through October 2008 are due on January 31, 
2008 and 2009.  Monitoring reports are 
currently due on November 15 of each year.  

No significant 
differences 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

 
Commitments Made in the Orange County Storm Water Co-Permittees’ Report of Waste Discharge (ROWD)   

 
Discussion 
The ROWD commitments are specific programmatic activities planned by the Copermittees as a group to address common issues. 
They are proposed to be developed and implemented over the period of the reissued Permit.  The ROWD commitments do not 
necessarily represent measures planned by individual Copermittees to address significant local issues.  Therefore, many of the 
commitments translate to Permit requirements only if a particular situation is applicable to a specific Copermittee and the 
Copermittee chooses to incorporate the results of the programmatic activity.  In addition, some of the commitments represent viable 
options for implementing specific Permit requirements, but the Permit does not specify that those options must be selected by each 
Copermittee.  As a result, the Permit generally allows for implementation of the ROWD commitments without specifically requiring or 
prohibiting the commitments from being implemented.   
 
This table identifies whether the ROWD commitments are included in Tentative Order No. R9-2007-0002 (dated February 9, 2007).  
A list of acronyms follows the table. 
 

ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Prepare a training schedule and define 
expertise and competencies for jurisdictional 
program manager positions (Section 2.3.2). 
 

D.1.i(1) 
p.36 

Partially required.  Copermittees 
must appropriately train 
responsible staff. 

The Permit does not 
establish expertise and 
competencies for 
program managers. 

Prepare a fiscal reporting strategy based 
upon an audit of the fiscal analysis reporting 
section of the PEA [Program Effectiveness 
Assessment] , to better define the 
expenditure and budget line items included in 
the fiscal report (Section 2.3.4). 
 

F 
p.74 

No. Copermittees are required 
instead to develop a long-term 
funding strategy (business plan) 
that includes costs and benefits of 
the program. 
 
The Copermittees’ proposal does 
not include any assessment of 
benefits provided by the program. 

The requirements for a 
long-term business plan 
are based on guidance 
for municipal stormwater 
funding developed by the 
National Association of 
Flood and Stormwater 
Management Agencies 
under a grant provided by 
the U.S. Environmental 
Protection Agency. 
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ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Prepare metric definitions and guidance to 
improve efficacy of the assessment process 
(Section 3.3.2) 
 

G.1.A 
p.75 

Yes. The Permit allows each 
Copermittee to develop 
assessment procedures based on 
the CASQA guidance. 

The Permit provides 
some guidance to focus 
the approach proposed 
by the Copermittees. 
 

Standardize SDR [San Diego Regional 
Board] and SAR [Santa Ana Regional Board] 
definitions of “high priority” [municipal 
activities] and develop prioritization process 
that is better predicated on the threat 
(diminished by BMP implementation) posed 
by the facility, and consider the presence of 
“constituents of concern” (Section 5.3.1). 
 

D.3.a 
p.46 

Partially incorporated.  The Permit 
replaces the former municipal 
activity prioritization process with 
one that emphasizes water body 
impairments, environmentally-
sensitive areas, and certain 
activities. 

It is unknown at this time 
how the new tentative 
Santa Ana Region Permit 
will prioritize municipal 
activities. 

Redefine IPM (pesticide use) indicators 
(Section 5.3.1). 
 

D.3.a.11 
p.51 

No. The Permit does not specify 
how to track and report use of 
Integrated Pest Management 
(IPM) measures. 
 

Developing common 
indicators of IPM 
implementation is a 
prerogative of the 
Copermittees. 

Develop Model Integrated Pest Management, 
Pesticide and Fertilizer Guidelines into a 
Model Program (rather than guidelines) with 
implementation goals and including model 
contract language (Section 5.3.2). 
 

D.3.a.3 
p.46 

No. Each Copermittee must 
implement BMPs for management 
of pesticides, herbicides and 
fertilizers including education, 
permitting and certifications.   
 
Developing a model IPM program 
is a prerogative of the 
Copermittees. 
 

Each Copermittee has 
the responsibility to 
ensure that use of a 
model program 
appropriately addresses 
local conditions. 
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ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Develop recommendations for the selection 
and installation of drain inlet screens (Section 
5.3.3). 
 

D.3.a.2 and D.3.a.4 Yes, if needed. Although the 
Permit does not specify inlet 
screen recommendations be 
prepared, it does require that 
BMPs be implemented.  Implicit is 
that appropriate guidance is used 
in BMP selection and operation. 

The Copermittees have 
presented their interest in 
drain inlet screens as an 
iterative step in the 
management of dry-
weather runoff from 
existing developments.  
 

Develop model language for municipal trash 
collection and haulage contracts that 
addresses water quality protection issues 
(Section 5.3.3) 
 

D.3.a  No.  The Permit requires BMP 
implementation for municipal 
activities, without specifically 
addressing municipal trash 
collection and haulage. 

The Copermittees 
present this commitment 
within a discussion of 
“cradle-to-grave” solid 
waste management.  
 

Media Outreach Plan: 
1. Continue to “fine tune” the multi-media 
approach;   
2. Re-evaluate audiences & key messages 
for targeted behaviors; and 
3. Pursue opportunities for regional 
collaboration 
(Section 6.2.2) 
 

D.1.i; D.2.h; 
D.3.a(10); D.3.b(6); 
D.3.c.(6); D.4.i; and 

E.1.e. 
 

Partially.  The Copermittees have 
great flexibility in designing 
educational programs.  The Permit 
requires the program to be 
designed to measurably increase 
knowledge and change behavior.    

The first two ROWD 
commitments are general 
steps in an adaptive 
management approach, 
and are therefore 
expected. Regional 
collaboration is at the 
discretion of each 
Copermittee. 
 

Continue to foster new relationships and 
partnerships (regarding public 
outreach/education) (Section 6.2.3) 
 

D.1.i; D.2.h; 
D.3.a(10); D.3.b(6); 
D.3.c.(6); D.4.i; and 

and E.1.f 
 

Yes, if needed. Public education 
and outreach is required.  
Whether new relationships and 
partnerships are necessary 
depends on the local program 
management. 
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ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Prepare guidance documentation and clarify 
requirements or conceptual Project WQMP 
[water quality management plan] (Section 
7.3.1). 
 

D.1.b (p.20) and 
D.1.d (p.23) 

Yes, if needed.  The Permit 
requires that the environmental 
review and Priority Development 
Project approval processes be 
revised as necessary.   

The ROWD states that 
some Copermittees feel 
their new development 
approval process could 
be improved by improving 
the WQMP guidance. 
 

Develop and implement BMPs for 
architectural uses of copper and zinc (Section 
7.3.1). 
 

D.1.c 
p.21 

Not explicitly. The Permit requires 
that BMPs be implemented to 
prevent and treat urban runoff 
pollutants generated in new and 
re-developments.  The Permit 
requires BMPs be specifically 
targeted at local pollutants of 
concern. 
 

Water quality monitoring 
data show copper and 
zinc levels in urban runoff 
and receiving waters is 
elevated in several 
portions of the County. 

Develop recommendations for incorporation 
of LID [low-impact development] techniques 
into resource and water quality protection 
requirements (Section 7.3.1) 
 

D.1.c (p.21) 
D.1.d.4 (p.26) 
D.1.d.9 (p.31) 

Yes. Permit requires site design 
BMPs be implemented at all new 
development projects and that LID 
techniques be incorporated into 
BMP design criteria.  
 

Site design BMPs are LID 
storm water management 
techniques.   

Prepare guidance and training as needed on 
the recordation process (timing and 
appropriate documents to use) and develop 
recommendations for appropriate methods to 
employ to enable the Permittees to enforce 
the approved WQMP against subsequent 
property owners (Section 7.3.1). 
 

D.1.g (p.33) 
D.1.i. (p.36) 

 

Required.  The Permit requires 
that training be provided to 
responsible personnel.  The 
Permit also requires that each City 
enforce its new development 
requirements.   

The Permit does not 
specifically address the 
recordation process.  The 
ROWD commitment is an 
initiative taken by the 
Copermittees in response 
to program findings. 
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ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Develop library of BMP performance reports 
(Section 7.3.1). 
 

D.1.d.11 
p.31 

Not required.  Copermittees must 
review and update BMPs in their 
Standard Urban Storm Water 
Mitigation Plans (SUSMPs), 
removing ineffective BMPs, 
incorporating new LID BMPs and 
including review of treatment BMP 
pollutant removal efficiencies.   
 

Developing a BMP library 
may be one step toward 
implementing the update 
provision. 

Develop standard design 
checklist/plans/details for source and 
treatment control BMPs (Section 7.3.1). 
 

D.1.d.9 
p.31 

Required.  Each Copermittee must 
develop site design and treatment 
control BMP design standards for 
BMPs in the local SUSMP. 
 

 

Develop recommendations/guidance for 
enhanced Model WQMP language regarding 
Site Design BMPs (Section 7.3.1). 
 

D.1.c (p.21) 
D.1.d.4 (p.26) 
D.1.d.9 (p.31) 

 

Required.  New development is 
required to implement site design 
BMPs, and each local SUSMP 
(a.k.a. WQMP) must include 
provisions for site design BMPs. 
  

 

Evaluate the NTS [Natural Treatment 
System] approval process and develop 
recommendations for streamlining regulatory 
agency approval of regional treatment control 
BMPs (Section 7.3.1). 
 

D Not included in the Permit.  The 
NTS is a type of engineered 
treatment BMP system.  While the 
Permit encourages the restoration 
of streams and stream habitat, the 
Permit prohibits receiving waters 
from being converted to serve as 
treatment BMPs.  Regional 
treatment BMPs may be used as 
long as adequate treatment 
occurs before pollutants are 
discharged to receiving waters. 
  

An NTS regional 
treatment control BMP 
was approved by the 
Santa Ana Regional 
Board for the Irvine 
Ranch Water District.  
The system includes 
some sites that are 
located in receiving 
waters. 

0001532



ROWD Commitments in Tentative Order No. R9-2007-0002    March 7, 2007 6 

ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Prepare a training schedule including defined 
expertise and competencies for staff with 
WQMP review and approval responsibilities 
(Section 7.3.1). 
 

D.1.i 
p.36 

Partially required.  Copermittees 
must appropriately train 
responsible staff. 

 

Prepare a workshop schedule and curriculum 
for the private sector on WQMP preparation 
(Section 7.3.1). 
 

D.1.i(2) 
p.37 

Required, as appropriate.  Each 
Copermittee is required to 
implement an education program 
for applicants, developers, 
contractors, etc.   
 

A workshop may be one 
method for meeting the 
Permit’s requirements for 
education. 

Prepare a training schedule including defined 
expertise and competencies for construction 
inspectors (Section 8.3.1). 
 

D.2.h 
p.44 

Required.  Copermittees must 
appropriately train responsible 
staff. 

 

Develop a more detailed prioritization 
process to improve standardized reporting 
and to support re-direction of inspection 
resources to significant sources of priority 
constituents of concern (Section 9.3.1). 
 

D.3.b.1 
p.53 

 

Supported.  The Permit has 
modified the prioritization process 
to better focus BMP development 
and inspections on priority 
pollutants. 

 

Develop effective alternative to re-inspection 
such as self-certification (Section 9.3.1). 
 

D.3.b.4.e and 
D.3.b.5  
(p.57) 

The Permit provides flexibility to 
the Permittees for developing 
appropriate follow-up actions in 
response to inspections of 
commercial and industrial 
activities.   

The ROWD suggests an 
alternative to re-
inspection criteria 
because Copermittees 
feel that re-inspections 
are not necessary in 
order to compel 
compliance from facilities 
previously found to have 
incomplete BMPs. 
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ROWD Commitment 
(ROWD section) 

Applicable 
Tentative Order 

Section and Page 

Is ROWD Commitment Included 
in Tentative Order (Permit)? Notes and Comments 

Prepare defined expertise and competencies 
for authorized inspector positions and 
develop a training schedule to meet these 
requirements (Section 9.3.1). 
 

D.3.b.6 
p.58 

Required.  Copermittees must 
appropriately train responsible 
staff. 

 

Complete DAMP/Watershed Action Plans for 
all 11 Orange County watersheds (Section 
12.3.2). 

E 
p.66 

Required.  Each Copermittee must 
participate in implementing and 
updating WURMPs 

 

 
 
Acronyms used in the table 
 

BMP  Best Management Practice 
CASQA California Stormwater Quality Association 
DAMP  Drainage Area Management Plan6 
IPM  Integrated Pest Management Program 
JURMP Jurisdictional Urban Runoff Management Plan 
LID  Low-Impact Development 
NTS  Natural Treatment System 
ROWD Report of Waste Discharge 
SUSMP Standard Urban Storm Water Mitigation Plan 
WQMP Water Quality Management Plan 
WURMP Watershed Urban Runoff Management Plan 
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State of California       
Regional Water Quality Control Board    
San Diego Region 
 
      SUPPLEMENTAL 
      EXECUTIVE OFFICER SUMMARY REPORT 
      April 11, 2007 
 
ITEM:    9 
 
SUBJECT:  Reissuance of the Orange County Municipal Storm Water 

Permit, Waste Discharge Requirements for Discharges of 
Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of 
Orange, the Orange County Flood Control District, and the 
Incorporated Cities of Aliso Viejo, Dana Point, Laguna 
Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake 
Forest, Mission Viejo, Rancho Santa Margarita, San 
Clemente, and San Juan Capistrano. (Tentative Order  
No. R9-2007-0002, NPDES Permit No. CAS0108740)  
(Jeremy Haas) 

 
PURPOSE: Today’s public hearing will provide the Regional Board with 

the opportunity to hear public testimony on Tentative Order 
No. R9-2007-0002.  Consideration of adoption of the 
Tentative Order is tentatively planned for the regularly 
scheduled Board meeting on June 13, 2007.   

 
PUBLIC NOTICE: In addition to the public noticing described in the original 

Executive Officer’s Summary Report, interested persons and 
the general public were notified on April 2, 2007 that this 
item may be heard by a panel of the Regional Board, as 
authorized pursuant to Water Code section 13228.14.  

 
DISCUSSION: The primary purpose of today’s hearing is for the Regional 

Board to receive public testimony from the Copermittees and 
all other interested persons. 

 
 Written responses to all significant verbal and written 

comments will be provided following the close of the public 
comment period and prior to the Board’s consideration of 
adoption of the Tentative Order. 

 
 At today’s hearing, staff is available to provide information 

and clarification concerning the Tentative Order. 
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Item No. 9 2 April 11, 2007 

 Comments from interested persons received on April 4, 2007 
are included in today’s agenda material.  Additional written 
comments are expected up to the close of the public 
comment period. 

 
SUPPORTING  1-5.  Included with original Executive Officer’s Summary  
DOCUMENTS: Report 
 

6. Written comments submitted by Copermittees 
 
7. Written comments submitted by interested parties other 

than Copermittees. 
 
RECOMMENDATION: It is recommended that the Board receive public testimony at 

today’s hearing. 
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County of Orange Legal and Policy Comments – Attachment A 
Tentative Order No. R9-2007-0002 
April 4, 2007 
 

 
ATTACHMENT A 

 
ORANGE COUNTY COMMENTS ON 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION  

TENTATIVE ORDER No. R9-2007-0002 
NPDES NO. CAS0108740 

 
INTRODUCTION 

This Attachment A contains the principal legal and policy comments of the County of Orange 
(the “County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report (“Fact Sheet”) is referenced in 
this attachment, the County has not attempted, at this time, to provide detailed legal comments 
on the Fact Sheet.  The County reserves the right to provide additional legal comments, on both 
the Tentative Order and Fact Sheet, before the close of public comment. 

PRINCIPAL LEGAL AND POLICY COMMENTS 

I. The Blanket Finding That All Natural Streams That Convey Urban Runoff Are Both 
An MS4 And A Waters Of The U.S. Is Inconsistent With Federal Law And 
Unsupported In the Fact Sheet 

Tentative Order Finding D.3.c. (page 10) states that: 

Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban 
streams used in this manner are part of the municipalities MS4 
regardless of whether they are natural, man-made, or partially 
modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water.  (Emphasis added.) 

The Finding has two parts.  First, it states that urban streams that are used to convey urban 
runoff are part of an MS4.  Second, it states that such urban streams are both an MS4 and a 
receiving water.  Neither part of this Finding withstands scrutiny. 

A. Under The CWA Definition Of MS4, A Natural Stream Is Not An MS4 Unless 
It Is Channelized And Owned Or Operated By The Copermittee 

An MS4 or “municipal separate storm sewer system” is a system of municipal separate storm 
sewers.  “Municipal separate storm sewer” is defined as: 

[A] conveyance or system of conveyances (including roads with 
drainage systems, municipal streets, catch basins, curbs, gutters, 
ditches, man-made channels, or storm drains): 
 (i)  Owned or operated by a State, city, town, borough, 
county, parish, district, association, or other public body (created by 
or pursuant to State law) . . . that discharges to waters of the United 
States; 

Page 1 of 18 
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 (ii)  Designed or used for collecting or conveying storm 
water; 
 (iii)  Which is not a combined sewer; [and] 
 (iv)  Which is not part of [a POTW]. 

40 C.F.R. § 122.26(b)(8).  The Tentative Order includes the same definition.  Tentative Order at 
Appendix C-6. 

According to the definition of MS4, to the extent that a municipality “channelizes” a natural 
stream and the man-made channel is owned or operated by a Copermittee and designed or 
used for collecting or conveying storm water, it might fit within the definition of MS4.  Man-made 
storm drain conduits installed in natural drainages would also be part of an MS4.  Otherwise, 
urban streams are not roads, streets, catch basins, curbs, gutters, ditches, or storm drains and 
thus are not MS4s.  If the USEPA had intended the definition to include “natural streams” that 
convey storm water, then it would not have limited the relevant specific items included to 
“ditches and man-made channels.”  All of the specified conveyances are part of a constructed 
storm drainage system.  Natural streams that also convey storm water are not.1

The Fact Sheet discussion of Finding D.3.c. does not support the assertion that “all natural 
streams” that are used to convey urban runoff are part of the MS4.  The Fact Sheet limits its 
discussion to the circumstance where “an unaltered natural drainage[ ] receives runoff from a 
point source (channeled by a Copermittee to drain an area within [its] jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4.”  Fact Sheet at 54.  Even 
with this narrowed focus, the “natural drainage” described still does not fall within the definition 
of an MS4, and the Fact Sheet provides no legal analysis in support of this finding. 

Accordingly, the County recommends that the Regional Board delete Finding D.3.c. from the 
Tentative Order. 

B. Under Rapanos, A Channel Through Which Water Flows Intermittently Or 
Ephemerally Or That Periodically Provides Drainage For Rainfall Is Not A 
Waters Of The U.S. 

Finding D.3.c of the Tentative Order states that natural streams used to convey urban runoff are 
both a part of the MS4 and a receiving water.  The term “receiving waters” is defined in the 
Tentative Order as “[w]aters of the United States.”  Tentative Order at Appendix C-7.  In 2006, 
the United States Supreme Court issued its most recent pronouncement as to what is (and is 
not) a “waters of the United States” under the Clean Water Act (“CWA”).  The plurality decision 
in Rapanos v. United States 126 S. Ct. 2208, 2225 (2006) concluded:  

                                                 
1 USEPA’s proposed definition of an MS4 was limited to conveyances (including roads with 
drainage systems) “designed solely for collecting or conveying storm water.”  See 53 Fed. Reg. 
49416, at 49467 (Dec. 7, 1988).  Under the proposed definition, a natural stream clearly could 
not be an MS4 since it is not “designed.”  In light of comments that the proposed definition 
needed to be clarified to state that road culverts, road ditches, curbs and gutters are part of the 
MS4, USEPA “clarified that municipal streets, catch basins, curbs, gutters, ditches, man-made 
channels or storm drains” are MS4s.  See 55 Fed. Reg. 47990, at 48036 (Nov. 16, 1990).  Since 
not all of these man-made features are designed solely for collecting storm water, the final 
definition of MS4 provides “designed or used for collecting or conveying storm water” rather 
than “designed solely for collecting or conveying storm water.”  Id. at 48065 (emphasis added). 
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In sum, on its only plausible interpretation, the phrase “the waters 
of the United States” includes only those relatively permanent, 
standing or continuously flowing bodies of water “forming 
geographic features” that are described in ordinary parlance as 
“streams[,] . . . oceans, rivers, [and] lakes.”  See Webster’s 
Second 2882.  The phrase does not include channels through 
which water flows intermittently or ephemerally, or channels that 
periodically provide drainage for rainfall.   

Under this definition, the most that the Regional Board can say with respect to natural drainages 
used to convey urban runoff is that, to the extent they are relatively permanent, standing or 
continuously flowing bodies of water forming geographic features that would be described as 
streams or rivers, they might be considered to be waters of the U.S..  To the extent a drainage 
has only intermittent or ephemeral flows or only periodically provides drainage for rainfall, the 
finding that the drainage is a waters of the U.S. would be inconsistent with the current U.S. 
Supreme Court interpretation of the term.  Moreover, to make a Finding that any particular 
drainage used to convey urban runoff is a waters of the U.S. would require a factual analysis on 
a case by case basis. 2  The Regional Board’s blanket Finding D.3.c. is merely a broad 
declaration unsupported in fact or current law and should be deleted from the Tentative Order.   

C. To The Extent A Natural Drainage Is A Waters Of The U.S. It Cannot Also Be 
An MS4; By Definition An MS4 Discharges To Waters Of The U.S. 

As noted above, the Tentative Order and federal CWA regulations define an MS4 as a 
conveyance that discharges to waters of the United States.  The notion that a drainage can be 
both part of an MS4 and a receiving water is inconsistent with this definition.  Thus, to the extent 
a natural drainage is a waters of the U.S., it cannot also be an MS4 and vise versa.  The 
Regional Board should revise the Tentative Order to make clear that if a conveyance is deemed 
part of an MS4 in accordance with the CWA definition, then it cannot also be deemed a waters 
of the United States. 

II. The Proposed Prohibition Of Treatment Control BMPs In Receiving Waters Is 
Unsupported By Federal Law And Inconsistent With State Law 

The Tentative Order Finding E.7 (page 14) states that ”[u]rban runoff treatment and/or mitigation 
must occur prior to the discharge of urban runoff into a receiving water.”  Given Finding D.3.c., 
which states that all natural drainages that carry urban runoff are “both an MS4 and a receiving 
water,” Finding E.7 presents significant practical issues for the placement of treatment control 
BMPs and creates a legal conundrum.  Moreover, the Finding is based on a misinterpretation of 
CWA regulations and misconstrues USEPA guidance on storm water treatment BMPs.   

Finding E.7 apparently is intended to support Tentative Order revisions to the Standard Urban 
Storm Water Mitigation Plan (SUSMP) requirements for Priority Developments.  Tentative Order 
Section D.1.d.(6)(c) (page 28) is a new provision that provides, “All treatment control BMPs 
must be located so as to infiltrate, filter, or treat runoff prior to its discharge to any waters of the 
U.S.,” except where multiple projects use shared treatment.  Section D.1.d.(6)(f) (page 28) 
provides that treatment control BMPs for all Priority Development Projects must be 

                                                 
2 Even under Justice Kennedy’s concurring opinion, the determination of a “significant nexus” 
must be made on a case-by-case basis.  See 126 S. Ct. at 2250-51. 
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“implemented close to pollutant sources (where shared BMPs are not proposed), and prior to 
discharging into waters of the U.S.” (emphasis added).  The corresponding provision in the third 
term permit, provides that such BMPs be “implemented close to pollutant sources, when 
feasible, and prior to discharging into receiving waters supporting beneficial uses” (emphasis 
added).  Finally, and most directly, Section D.1.d.(6)(g) (page 29) provides that treatment 
control BMPs must “[n]ot be constructed within a waters of the U.S. or waters of the State” 
(emphasis added).  The addition of “waters of the state” to this provision further exacerbates the 
problem.  “Waters of the state” includes “any surface water, groundwater, including saline 
waters, within the boundaries of the state.”  Including this expansive term in Section D.1.d(6)(g) 
would impose extreme limitations on the location of treatment BMPs and greatly interfere with 
Copermittees’ ability to achieve needed water quality improvements.   

The revised language of the Tentative Order severely limits the potential locations for 
installation of treatment control BMPs.  See Attachment B (pages 6-7).  Given the lack of any 
proper legal or factual basis for these limitations, the Regional Board should strike Finding E.7 
and the corresponding SUSMP revisions from the Tentative Order. 

A. Neither The USEPA Regulation Nor The USEPA Guidance Cited In The 
Finding Provide Legal Support For The Finding or the Revised SUSMP 
Provisions 

1. 40 CFR 131.10(A) Addresses Only Designated Beneficial Uses; It Does 
Not Prohibit The Use Of A Water Body For Incidental Waste Assimilation 
Or Conveyance 

Tentative Order Finding E.7 and the corresponding discussion in the Fact Sheet cite to 
regulations in 40 CFR Part 131, which govern the development of water quality standards.  
Section 131.10(a) provides: 

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.  In no case shall a State adopt 
waste transport or waste assimilation as a designated use for any 
waters of the United States.  (Emphasis added.) 

On its face, this provision clearly does not prohibit or support the prohibition of construction of 
treatment control BMPs in waters of the U.S..  It merely prohibits a state from adopting “waste 
transport” or “waste assimilation” as a designated use for purposes of developing water quality 
standards.  It says nothing about, and has nothing to do with, the incidental use of a water body 
for those purposes. 

The “legislative history” of 40 CFR 131.10(a) does not indicate that the “In no case” language 
was meant to prohibit the construction of treatment control BMPs in receiving waters.  USEPA 
adopted Part 131 in 1983.  It revised and consolidated in the new Part 131 existing regulations 
previously found in 40 CFR Parts 120 and 35, which governed the development, review, 
revision and approval of water quality standards.  In 1982, Section 35.1550(b)(2) provided that 
the water quality standards of each state should: 
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Specify appropriate water uses to be achieved and protected, 
taking into consideration the use and value of water for public 
water supplies, propagation of fish, shellfish, and wildlife, 
recreation purposes, and agricultural, industrial, and other 
purposes, and also taking into consideration their use and value 
for navigation. 

In USEPA’s proposed rule to establish Part 131, the language from 40 CFR 35.1550(b)(2) was 
maintained: 

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.   

47 Fed. Reg. 49234, at 49247 (October 29, 1982).  In the final rule, USEPA added the “In no 
case” language without discussion.  In a “Summary of the Changes Made in the Proposed 
Regulation” table, USEPA simply stated:  “Statement added to [131.10(a)] prohibiting 
designating a stream for waste transport or assimilation.”  48 Fed. Reg. 51400, at 51404 
(November 8, 1983) (emphasis added).  The most that can be said, therefore, is that USEPA 
added the “In no case” language to avoid the prospect of states developing water quality 
standards to protect a stream for the beneficial use of waste assimilation or transport.  There is 
nothing in the preambles to either the proposed or final rules to suggest USEPA intended the 
provision to prohibit construction of treatment control BMPs in receiving waters.  Finding E.7 
suggests that allowing construction of treatment control BMPs in a receiving water would be 
“tantamount to accepting waste assimilation as an appropriate use for that water body.”  The 
extent to which any assimilation and transport of waste is “appropriate” as an existing or 
incidental use is determined in accordance with state policy and water quality standards, 
including TMDLs.  The CWA regulations cited in the Finding speak only to those uses that 
should and should not be identified as “designated uses” for the purpose of developing such 
water quality standards.  

2. USEPA’s Part 2 Guidance Clearly Contemplates That Construction Of 
Treatment Control BMPs In Receiving Waters May Be The Best If Not 
Only Option 

The USEPA guidance cited in Finding E.7 and the Fact Sheet does not support prohibition of 
treatment control BMP construction in receiving waters.  The Finding cites USEPA’s Guidance 
Manual for the Preparation of Part 2 of the NPDES Permit Applications for Discharges from 
Municipal Separate Storm Sewer Systems (November 1992) (“Part 2 Guidance”).  Section 6 
generally discusses the proposed management program and Section 6.4 specifically addresses 
structural controls.  Because a CWA Section 404 permit might be required for some structural 
controls, including control projects that involve the discharge of dredged or fill material into 
waters of the U.S., including wetlands, the guidance suggests that municipalities should try to 
avoid locating such controls in natural wetlands: 

Applicants should note that CWA Section 404 permits may be 
required for some structural controls, including any control 
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projects that involve the discharge of dredged or fill material into 
waters of the United States, including wetlands.  States may also 
require permits that address water quality and quantity.  To the 
extent possible, municipalities should avoid locating structural 
controls in natural wetlands.  Before considering siting of 
controls in a natural wetland, the municipality should 
demonstrate that it is not possible or practicable to construct them 
in sites that do not contain natural wetlands, and that the use of 
other nonstructural or source controls are not practicable or as 
effective.  In addition, impacts to wetlands should be minimized by 
identifying those wetlands that are severely degraded or that 
depend on runoff as the primary water source.  Moreover, natural 
wetlands should only be used in conjunction with other 
practices, so that the wetland serves a “final polishing” function 
(usually targeting reduction of primary nutrients and sediments).  
Finally, practices should be used that settle solids, regulate flow, 
and remove contaminants prior to discharging storm water into a 
wetland. 

Part 2 Guidance at p. 6-21 (emphasis added).  Rather than supporting a prohibition of 
constructing structural BMPs in receiving waters, this guidance clearly contemplates that 
construction of such controls sometimes will be the best, if not only, option for treating storm 
water.  Moreover, rather than an overriding concern for water quality, the guidance appears 
primarily concerned with the burden of having to obtain a CWA Section 404 permit if 
construction results in dredged or fill material being discharged into wetlands. 

Thus Finding E.7 and the additional and revised SUSMP provisions at Section D.1(d)(6) of the 
Tentative Order are made without legal or factual support.  This Finding and the proposed 
prohibitions on construction of structural treatment BMPs in receiving waters should be stricken 
from the Tentative Order. 

B. The Proposed Prohibition Is Inconsistent With Water Code 13360(a)’s 
Prohibition On Specifying How Discharge Requirements Are To Be Met 

The Tentative Order establishes waste discharge requirements for discharges of urban runoff.  
In establishing these requirements, the Porter Cologne Water Quality Control Act makes it 
abundantly clear that the Regional Board may order Copermittees to comply with the 
requirements, but it may not specify how they comply with the order.  Water Code Section 
13360(a) provides: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or the 
particular manner in which compliance may be had with that 
requirement, order, or decree, and the person so ordered shall be 
permitted to comply with the order in any lawful manner.  
(Emphasis added.)   

As discussed above, it is not unlawful for Copermittees to construct treatment control BMPs in 
receiving waters.  Accordingly, Section 13360(a) prohibits the Regional Board from specifying 
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that such BMPs must be located prior to discharge into receiving waters in an effort to achieve 
desired reductions in storm water pollution as required by the Tentative Order.  Thus Finding 
E.7 and the proposed prohibitions on construction of structural treatment BMPs in receiving 
waters at Tentative Order Section D.1.(d)(6) should be stricken from the Tentative Order. 

III. The Finding That All Requirements In The Order Are Necessary To Meet The MEP 
Standard Is Unsubstantiated And Appears Designed To Avoid The Requirements 
Of California Law Applicable To Permit Requirements Imposed By The State In 
The Exercise Of Its Reserved Jurisdiction 

Finding E.6 of the Tentative Order provides: 

Requirements in this Order that are more explicit that the federal 
storm water regulations in 40 CFR 122.26 are prescribed in 
accordance with the CWA Section 402(p)(3)(B)(iii) and are 
necessary to meet the MEP standard.  (Emphasis added.) 

Finding E.6 is made without any identification of the “more explicit” provisions to which it refers 
and without the necessary analysis to support its conclusion that each such requirement is 
“necessary to meet the MEP standard.”  Moreover, Finding E.6 appears to be a “defensive 
finding” designed to avoid the requirements of Water Code Section 13241, which, together with 
Water Code Section 13263, requires the Regional Board to take economic considerations into 
account before adopting permit requirements that are more stringent than federal law requires.  
Moreover, to the extent that the Tentative Order imposes requirements more stringent than 
federal law requires, such requirements may be unfunded mandates prohibited by the California 
Constitution. 

Because Finding E.6 refers to unspecified provisions of the Tentative Order and is not 
supported by any factual analysis of such provisions, it must be removed from the Order. 

A. The Regional Board Cannot Simply Declare That All “More Explicit” 
Requirements In The Order Are Necessary To Meet MEP; It Must Identify 
Such Provisions and Demonstrate Why Each Requirement Is Mandated By 
Federal Law And Support Each Requirement With An Appropriate Finding 

Relying on California Supreme Court precedent, the State Board has held that, not only must 
waste discharge requirements or an NPDES permit be supported by findings, but also, in order 
to withstand challenge, the findings must be supported by substantial evidence.  In Order No. 
WQ 95-4, reviewing an NPDES permit issued by the San Francisco Bay Regional Board, the 
State Board agreed with petitioners’ contention that the findings (particularly Findings 17 and 
18) were inadequate.  Citing Topanga Association for a Scenic Community v. County of Los 
Angeles, 11 Cal. 3d 506, 515 (1974), the State Board found that Findings 17 and 18 did not 
“bridge the analytic gap between the raw evidence and ultimate decision or order.”  Order No. 
WQ 95-4 at p. 23.   

In Topanga, the California Supreme Court analyzed Section 1094.5 of the Code of Civil 
Procedure, which addresses the procedure for judicial review of adjudicatory decisions rendered 
by administrative agencies.  “11 Cal. 3d at 514-15.  Section 1095.4 clearly contemplates that at 
minimum, the reviewing court must determine both whether substantial evidence supports the 
administrative agency’s findings and whether the findings support the agency’s decision.”  Id. 
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Without identifying each of the “more explicit” requirements of the Tentative Order and 
demonstrating such requirements are necessary to meet the MEP standard, the Tentative Order 
lacks the requisite substantial evidence to support the conclusion that all such requirements are 
necessary to meet the MEP standard. 

B. In Particular, The MEP Finding is Not Supported By Any Analysis in the 
Fact Sheet 

In order to provide the substantial evidence necessary to support the MEP finding, the Regional 
Board would have to identify each “more explicit” requirement and establish that each such 
requirement in fact meets the definition of MEP.  The Fact Sheet discussion of Finding E.6 
makes no attempt to provide any factual analysis in support of the Finding.  Fact Sheet at 68.  
The Fact Sheet is merely a summary of the Regional Board’s reserved authority to implement 
its own standards and requirements, provided they are at least as stringent as those mandated 
by the CWA and federal regulations.  The Fact Sheet further discusses the Regional Board’s 
authority under CWA Section 402(p)(3)(B)(iii), which provides the statutory basis for the MS4 
permitting program.  Finally, the Fact Sheet refers to USEPA guidance, which “supports 
increased specificity in storm water permits . . . and expanded or better-tailored BMPs in 
subsequent permits, where necessary, to provide for the attainment of water quality standards.”  
Id. at 69.   

This Fact Sheet discussion may support increased specificity and more tailored BMPs, where 
needed, provided that the need for more specificity is supported by an evaluation of need for 
more specificity.  The Fact Sheet does nothing to support the broad conclusion that all such 
“more specific” or “more explicit” requirements are “necessary to meet the MEP standard.”3  
Accordingly, Finding E.6 is not supported by substantial evidence and should be deleted from 
the Tentative Order. 

C. To The Extent The Tentative Order Imposes Requirements That, Rather 
Than Meeting MEP, Go Beyond MEP, Or Otherwise Represent The Exercise 
Of The State’s Reserved Jurisdiction To Impose Requirements That Are Not 
Less Stringent Than The Federal CWA Mandate, The City of Burbank 
Decision Requires The Regional Board To Comply With State Law, 
Including The Requirement To Consider Economic Factors 

In City of Burbank v. State Water Resources Control Board, 35 Cal. 4th 613 (2005), the 
California Supreme Court held that when a regional board issues an NPDES permit with 
requirements more stringent than what federal law requires, state law requires that the regional 
board take into account economic factors, including the discharger’s cost of compliance.  Id. at 
618.  Specifically, the court ruled that, where permit restrictions exceed the requirements of the 
Clean Water Act, the regional board must comply with Sections 13263 and 13241 of the Porter 
Cologne Water Quality Control Act.  Id. at 626.  Read together, Sections 13263 and 13241 
require regional boards to take into account economic considerations when adopting waste 
discharge requirements. 

                                                 
3  Given that the Fact Sheet and Tentative Order provide no analysis of the Tentative Order 
requirements in relation to the MEP standard, the County reserves its right to comment on the 
definition of MEP contained in the Tentative Order at C-5, and the Fact Sheet at 35-36, should 
the need for analysis of requirements in light of the MEP standard arise in the future.   
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As noted above, by stating that the “more specific” or “more explicit” requirements in the 
Tentative Order are necessary to meet the MEP standard (i.e., the federal requirement), without 
any support in the Fact Sheet, Regional Board staff appear to be making a defensive finding 
designed to ward off challenges that, in adopting the Tentative Order, the Regional Board failed 
to take into account economic considerations for those requirements that exceed the federal 
CWA mandate.   

However, the California Supreme Court made clear in City of Burbank that whether, on the one 
hand, a permit requirement is mandated by federal law, or, on the other hand, is the exercise of 
the state's reserved jurisdiction to impose its own requirements so long as they are at least as 
stringent, is an issue of fact.  Id. at 627.  Thus the Regional Board cannot seek to cloak its more 
stringent requirements in the broad assertion that all such requirements are required to meet the 
MEP standard.  That finding cannot be supported without a factual determination whether each 
such requirement is indeed “necessary to meet the MEP standard.”  The finding that all more 
“explicit” requirements in the Tentative Order are “necessary to meet the MEP standard” is an 
example of this.  The Court in City of Burbank remanded the case to the trial court to decide 
whether certain requirements were “more stringent” and thus should have been subject to 
economic considerations in accordance with California law.  Id.   

To the extent the Tentative Order does include requirements that, in fact, do go beyond the 
federal mandate (which Copermittees believe it does), the Regional Board must subject such 
requirements to the required economic analysis as required by state law.  Many such 
requirements are identified in Attachment B.  For example, see the discussion of the Tentative 
Order’s prescriptive JURMP provisions in Attachment B (pages 8-21) and the Fiscal Analysis 
provisions in Attachment B (pages 23-26). 

D. To The Extent The Requirements Of The Tentative Order Exceed Federal 
Law, They Are Unfunded Mandates Under The California Constitution 

In addition to considering economic factors, to the extent the Regional Board has true choice or 
discretion in the manner it implements federal law, and chooses to impose costs on Copermittee 
that are not mandated by federal law, the state will have to fund the costs of complying with the 
requirements. 

Under article XIII B, Section 9(b) of the California Constitution, federally mandated 
appropriations include “mandates of . . . the federal government which, without discretion, 
require an expenditure for additional services or which unavoidably make the providing of 
existing services more costly.”  Sacramento v. California (Sacramento II), 50 Cal. 3d 51, 71 
(1990) (quoting Cal. Const. art. XIII B, § 9(b)) (emphasis in original).  In contrast, federal 
mandates that impose costs on local agencies do not require reimbursement by the state.  
Hayes v. Commission on State Mandates, 11 Cal. App. 4th 1564, 1593 (1992).  This includes 
when a state implements a statute or regulation in response to a “federal mandate so long as 
the state had no ‘true choice’ in the manner of implementation of the federal mandate.”  Id. 
(citing Sacramento II). 

In contrast, article XIII B, Section 6 of the California Constitution requires the state to reimburse 
local governments for the costs associated with a new program or higher level of service 
mandated by the Legislature or any state agency.  Cal. Const. art. XIII B, § 6.  Costs imposed 
on local agencies by the federal government “are not mandated by the state and thus would not 
require a state subvention.”  Hayes, 11 Cal. App. 4th at 1593. 
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Thus, under both Hayes and Sacramento II, if the state has a “true choice” or discretion in the 
implementation of the federal law, then the state cannot avoid its reimbursement function under 
Section 6.  “If the state freely chose to impose the costs upon the local agency as a means of 
implementing a federal program then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government.”  Hayes, 
11 Cal. App. 4th at 1594.  Therefore, federal law giving discretion to the states does not 
constitute a federal mandate. 

In relation to Finding E.6 regarding “more explicit requirements,” the Fact Sheet states that 
“CWA section 402(p)(3)(B)(iii) clearly provides states with wide-ranging discretion, stating that 
municipal storm water permits “[s]hall require controls to reduce the discharge of pollutants to 
the maximum extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the Administrator or the 
State determines appropriate for the control of such pollutants.”  Fact Sheet at 68 (emphasis 
added).   

In the Report of Waste Discharge (ROWD) for the Tentative Permit, Copermittees described the 
extensive evaluations they have performed to identify weaknesses in their MS4 program.  
Where weaknesses were identified, the Copermittees recommended additional and more 
stringent BMPs to address them.  While Regional Board staff accepted some of these 
recommendations in the Tentative Order, the Tentative Order includes other new requirements 
that lack any similar foundation in program analysis and evaluation.  We would argue that these 
are not only “discretionary,” but impose unnecessary financial burdens on the Copermittees. 

The Regional Board should require its staff to identify those requirements that are not based 
upon Copermittee recommendations in the ROWD and determine whether such requirements 
indeed are necessary to meet the federal standard.  If not, they should be deleted from the 
Order.   

IV. The Tentative Order Impermissibly Imposes Third-Party Obligations On 
Copermittees 

Finding D.3.d of the Tentative Order states that MS4 operators “cannot passively receive and 
discharge pollutants from third parties” and that where these operators do so, they “essentially 
accept[ ] responsibility” for such illicit discharges.  Section D.3.h. of the Tentative Order would 
hold Copermittees responsible for sewage overflows and infiltration that may discharge into their 
MS4s, regardless of whether Copermittees owned or controlled the sewage system   

To the extent the Tentative Order imposes obligations on Copermittees that are properly the 
responsibility of others (e.g., the Regional Board, sanitary sewer districts, etc.) or over whom 
Copermittees otherwise have no control, the County objects. 

A. Although The Copermittees May Have A Role In Regulating Industrial And 
Construction Sites, The Order Impermissibly Requires Copermittees To 
Assume Responsibilities Duplicating The Regional Board’s 
Responsibilities Under The Statewide General Storm Water Permitting 
Programs 
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Under the Tentative Order, discharges from industrial and construction sites are subject to dual 
(state and local) regulation.  See Tentative Order, Finding D.3.a.  The Finding and Fact Sheet 
acknowledge that many industrial and construction sites are subject to the General Industrial 
Permit4 and the General Construction Permit,5 adopted by the State Board and enforced by the 
Regional Board, but claim that USEPA supports an approach holding the Copermittees 
responsible for the control of discharges from industrial and construction sites in their 
jurisdictions. 

While the Copermittees may have a role in regulating industrial and construction sites, to the 
extent that the Tentative Order requires the Copermittees to assume responsibilities which 
either duplicate the Regional Board’s responsibilities for the statewide general permitting 
program or are more extensive than those mandated under the CWA regulations applicable to 
MS4s, the County objects. 

1. Duplication Of The Regional Board’s Responsibilities Under Statewide 
General Permits  

Contrary to the assertion made in the Fact Sheet at 51-51 and Finding D.3.a, USEPA in fact 
rejected placing responsibility for regulating discharges from industrial sites (including certain 
construction sites6) with municipalities.  In USEPA’s proposed Phase I storm water regulations, 
USEPA actually considered placing responsibility for industrial discharges through MS4s with 
the local municipalities (see 55 Fed. Reg. 47990, at 47997 (Nov. 16, 1990)), but ultimately 
rejected this approach, placing the responsibility for regulating industrial discharges through 
MS4s with the state and/or regional boards and requiring industrial dischargers to obtain their 
own permits.  Id. at 48000.  According to USEPA, “this approach . . . address[ed] the concerns 
of municipalities that they lack sufficient authority and resources to control all industrial 
contributions to their storm sewers and will be liable for discharges outside of their control.”  Id. 
at 48001.  Instead of having responsibility for industrial site discharges, municipalities would 
only have “an important role in source identification and the development of pollutant controls” 
for industries that discharged through MS4s.  Id. at 48000.   

Furthermore, the Fact Sheet’s reliance on the Phase II storm water regulations is misplaced.  
First, the Phase II regulations do apply to Phase I permits.  Even if they are relevant to medium 
and large MS4s, the Phase II regulations only provide that small MS4s are to develop and 
implement ordinances or other regulatory mechanisms to require erosion and sediment controls 
for construction sites, as well as sanctions to ensure compliance, to the extent allowable under 
state, local or tribal law.  40 C.F.R. § 122.34(b)(4)(ii)(A) (emphasis added).  This provision 
clearly does not make the Copermittees responsible for erosion and sediment from construction 

                                                 
4 The “General Industrial Permit” refers to State Water Resources Control Board Water Quality 
Order No. 97-03-DWQ National Pollutant Discharge Elimination System General Permit No. 
CAS000001, Waste Discharge Requirements for Discharges of Storm Water Associated with 
Industrial Activities Excluding Construction Activities. 
5 The “General Construction Permit” refers to State Water Resources Control Board Order No. 
99-08-DWQ National Pollutant Discharge Elimination System General Permit No. CAS000002, 
Waste Discharge Requirements for Discharges of Storm Water Runoff Associated with 
Construction Activity. 
6 “Industrial activity” is defined to include construction activity that results in the disturbance of 
more than five acres of total land area.  40 C.F.R. § 122.26(b)(14)(x). 
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sites.  Nor does it provide the Regional Board with authority to shift its responsibility for 
regulating construction site storm water to the Copermittees by requiring them to establish a 
duplicative program. 

In fact, in the USEPA Storm Water Phase II Compliance Assistance Guide cited to in the Fact 
Sheet, USEPA explicitly says that in order to aid construction site operators to comply with both 
local requirements and their own NPDES permit, the Phase II Final Rule includes a provision 
that “allows the NPDES permitting authority to reference a ‘qualifying . . local program’ in the 
NPDES general permit for construction.”  USEPA Storm Water Phase II Compliance Assistance 
Guide, p. 4-32.  This means that if a small municipality has a construction permit program that 
satisfies the NPDES requirements of the general construction permit program, then the site 
operator’s compliance with the local program would constitute compliance with the General 
Construction Permit.  In other words, USEPA does not require small MS4s to assume the 
construction permit obligations of the Regional Board; it simply allows small MS4s to take on 
those obligations.  Id.  

Thus, rather than supporting an approach that would have municipalities duplicating the 
responsibilities of the State under the statewide general industrial and construction permits, 
USEPA’s regulations seek to avoid such duplication, clearly placing responsibility for discharges 
from industrial and construction sites with the State and the site discharger. 

2. Proper Limits Of The Copermittees’ Obligations 

The scope of obligations that can be legitimately imposed on the Copermittees with respect to 
discharges from industrial and construction sites is narrow.  The Copermittees are required to 
demonstrate adequate legal authority to control the contribution of pollutants to the MS4 by 
storm water discharges associated with industrial activity (which includes certain construction 
sites).  40 C.F.R. § 122.26(d)(2)(i)(A).  They are also required, to the extent practicable and 
applicable, to describe in their MS4 permit application a proposed program to monitor and 
control pollutants in storm water discharges to MS4s from certain industrial sites and a 
proposed program to implement and maintain structural and non-structural BMPs to reduce 
pollutants in storm water runoff from construction sites to MS4s.  40 C.F.R. §§ 
122.26(d)(2)(iv)(C) and (D); 40 C.F.R. § 122.26(d)(2)(viii).  Tentative Order requirements that 
have the Copermittees duplicating the State’s program for industrial and construction sites and 
diverting resources to sites that are not significant sources of pollutants are poor public policy. 

B. Simply Because A Municipality Has An Obligation To Establish And 
Enforce Prohibitions Against Illicit Discharges Does Not Mean It Ise 
“Responsible For” Such Discharges; Copermittees Only Have The Power 
To Establish And Enforce Prohibitions Against Illicit Discharges And To 
Pursue Violations Of Such Prohibitions When They Are Identified 

Finding D.3.d. states that operators of MS4s “cannot passively receive and discharge pollutants 
from third parties” and that where these operators do so, they “essentially accept[ ] 
responsibility” for such illicit discharges.  As support for this contention, the Fact Sheet cites to 
Section 402(p) of the CWA, which requires municipal NPDES permits to “include a requirement 
to effectively prohibit non-storm water discharges into the storm sewers.”  See 33 U.S.C. 
§ 1342(p)(3)(B)(ii). 
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Simply because a municipality has an obligation to establish and enforce prohibitions against 
illicit discharges does not mean they are “responsible for” such discharges.  Nor does anything 
in the Porter Cologne Act or the CWA support such a contention.  The Copermittees do not and 
cannot physically control discharges into their MS4s, and short of blocking all storm drains, 
cannot prevent all illicit discharges from occurring.  Rather, the Copermittees only have the 
power to establish and enforce prohibitions against illicit discharges, to educate the public 
concerning the prohibitions and to pursue violations of such prohibitions when they are 
identified. 

USEPA made this clear in the preamble to the Phase I Storm Water Regulations when it stated 
that under the regulations, municipal applicants would be required “to develop a recommended 
site-specific management plan to detect and remove illicit discharges (or ensure they are 
covered by an NPDES permit) and to control improper disposal to municipal separate storm 
sewer systems.”  55 Fed. Reg. 47990, at 48037 (Nov. 16, 1990) (“Phase I Storm Water 
Rulemaking”). 

Moreover, Copermittees may lack legal jurisdiction over storm water discharges into their 
systems from some state and federal facilities, utilities and special districts, Native American 
tribal lands, waste water management agencies and other point and non-point source 
discharges otherwise permitted or controlled by the Regional Board.  Similarly, certain activities 
that generate pollutants present in storm water runoff may be beyond the ability of the 
Copermittees to control.  Examples of these include operation of internal combustion engines, 
atmospheric deposition, brake pad wear, tire wear and leaching of naturally occurring minerals 
from local geography.   

Accordingly, the County recommends the modification of Finding D.3.d. to acknowledge the 
limitations of the Copermittees’ authority to control certain discharges and activities beyond their 
regulatory jurisdiction. 

C. The Tentative Order Would Impose Requirements With Respect To Sewage 
Overflows And Infiltration That The State Board Specifically Stayed In The 
Current Permit And Which Are Duplicative To Requirements Imposed By 
the State Board And Regional Board 

Section D.4.h. of the Tentative Order would hold Copermittees responsible for sewage 
overflows and infiltration that may discharge into their MS4s, regardless of whether 
Copermittees owned or controlled the sewage system.  The current permit contains a similar 
provision.  See Section F.5.f. of R9-2002-0001.  However, because the owners of sewage 
systems at issue already were regulated by sanitary sewer NPDES permits, the State Board 
issued a stay of this provision.  See State Board Order No. WQ 2002-0014.  Having a dual 
system of regulation of the sanitary sewers, the Board found, could lead to “significant confusion 
and unnecessary control activities.”  WQ 2002-0014 at p. 8.  With the State Board’s adoption of 
statewide general waste discharge requirements for sanitary sewer systems (Order No. 2006-
0003-DWQ) and the Regional Board’s own waste discharge requirements for sewage collection 
agencies (R9-2007-0005), the newly proposed requirements of the Tentative Order would likely 
result in even greater “confusion and unnecessary control activities.” 
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Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting the State Board’s decision have changed, the Regional Board should 
remove this provision so as to reduce duplicity of effort and the implementation of unnecessary 
control activities.7   

V. The Tentative Order’s Requirements For Fiscal Analysis Exceed Federal Law And 
Have No Foundation In State Law 

Section F (at p. 74) of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit and conduct a fiscal analysis of the capital and operating 
costs of its program, as required by the federal regulations.  However, in addition, Section F 
requires the fiscal analysis to include “a qualitative or quantitative description of fiscal benefits 
realized from implementation of the storm water protection program.”  Section F further requires 
each Copermittee to submit to the Regional Board a “Business Plan that identifies a long-term 
funding strategy for program evolution and funding decisions.”  While the County agrees with 
Regional Board staff that there is an identified need to prepare a fiscal reporting strategy to 
better define the expenditure and budget line items and to reduce the variability in the reported 
program costs (and have committed to do so in the ROWD), the County takes exception to the 
requirements to identify the fiscal benefits realized from the program and develop a long-term 
funding strategy and business plan.  These requirements are not required by federal law and 

                                                 
7 The Regional Board also should delete Finding D.3.e., which provides that “pollutant 
discharges into MS4s must be reduced to the MEP” (emphasis supplied).  This statement is 
inconsistent with federal law and State Board precedent.  MS4 permit requirements are dictated 
by CWA section 402(p)(3)(B), which provides that permits for discharges “from” MS4s shall 
require controls to reduce the discharge of pollutants to the maximum extent practicable.  33 
U.S.C. § 1342(p)(3)(B)(iii).  Such permits also must include a requirement to effectively prohibit 
non-storm water discharges “into” the storm sewers.  33 U.S.C. § 1342(p)(3)(B)(ii).  The CWA is 
thus very clear that except for non-storm water discharges, municipal storm water permits may 
only apply the MEP standard to discharges from MS4s, not into MS4s. 
 
This was the conclusion of the State Board in In re Building Industry Association of San Diego 
County, Order WQ 2001-15.  Agreeing with petitioner’s argument that the CWA authorizes 
permits only for discharges “from” MS4s, the State Board stated:   
 

We find the permit language is overly broad because it applies the MEP standard not 
only to discharges “from” MS4s, but also to discharges “into” MS4s. . . . [T]he specific 
language in this prohibition too broadly restricts all discharges “into” an MS4, and does 
not allow flexibility to use regional solutions, where they could be applied in a manner 
that fully protects receiving waters. 
 

Order WQ 2001-15 at p. 9-10.  Finding D.3.e., accordingly, should be deleted. 
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are not based upon any analysis of whether they are necessary for the Copermittee programs, 
which the Copermittees have funded successfully for 16 years.  See discussion in Attachment B 
(pages 23-26). 

Federal law requires neither a business plan nor identification of fiscal benefits of the MS4 
program.  The federal regulations require only that Copermittees provide, for each fiscal year to 
be covered by the permit, 

[A] fiscal analysis of the necessary capital and operation and 
maintenance expenditures necessary to accomplish the activities 
of the program under paragraphs (d)(2)(iii) and (iv) of this section.  
Such analysis shall include a description of the source of funds 
that are proposed to meet the necessary expenditures, including 
legal restrictions on the use of such funds. 

40 CFR 122.26(d)(2)(vi). 

Nor does state law require  a business plan or identification of fiscal benefits.  Section 13377 of 
the Water Code, which the Fact Sheet cites in support for the fiscal analysis requirement, simply 
requires the Regional Board to issue waste discharge requirements that apply and ensure 
compliance with all applicable provisions of the CWA.  Because the CWA does not require a 
business plan or identification of fiscal benefits, neither does Section 13377 of the Water Code. 

According to the Fact Sheet, the requirement for a business plan, including a long-term funding 
strategy, and the requirement to identify fiscal benefits are based on recommendations in 
guidance from the National Association of Flood and Storm water Management Agencies 
(NAFSMA).  Fact Sheet at 111.  These recommendations were prepared for small MS4s as a 
basis for developing fee-based programs and have no relevance to the Copermittees MS4 
programs.  This is discussed in more detail in the Attachment B (page 26).   

Given that these Section F requirements are not required by state or federal law and are based 
on recommendations by NAFSMA that were not intended for Phase I MS4s, the County 
requests that Provision F of the Tentative Order be revised consistent with the requirements of 
applicable law.  

VI. The Proposed Order Is Increasingly Prescriptive Without The Appropriate 
Findings Of Fact And Legal Or Technical Justification 

A. The Prescriptive Nature of the Tentative Order is Inconsistent with Both 
State and Federal Law 

The Tentative Order, both generally and particularly with respect to the JURMP/SUSMP 
requirements, is unlawfully prescriptive under Section 13360 of the Water Code and does not 
comport with the MS4 programs envisioned by USEPA in the CWA implementing regulations 
and subsequent USEPA guidance.  

1. The Tentative Order Mandates The Particular Manner Of Achieving 
Compliance, Rather Than Allowing Compliance “In Any Lawful Manner” 
as Required by State Law 
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In its current form, the Tentative Order, not including its five separate attachments, is over 80 
pages in length.  By comparison, the current permit is approximately 80 pages in length 
including its five attachments.  The principal reason for this added length is that the Regional 
Board staff continues to add detailed requirements that usurp the Copermittees’ right to 
determine how best to achieve the performance goals set out in the CWA regulations and the 
Tentative Order.  This approach is unduly prescriptive and in direct conflict with Water Code 
Section 13360 which, as previously discussed, states: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or particular 
manner in which compliance may be had with that requirement, 
order, or decree, and the person so ordered shall be permitted to 
comply with the order in any lawful manner. 

Cal. Water Code § 13360(a) (emphasis added).   

Section 13360 grants a Copermittee unlimited authority to determine how best to meet the 
substantive obligations imposed under its storm water permit.  This authority enables a 
Copermittee to constantly improve its programs while ensuring that its resources are used in the 
most efficient manner possible.  During the term of the third-term permit, the Copermittees 
extensively evaluated the effectiveness of their programs.  Based on these assessments, the 
Copermittees determined that most aspects of their programs were working well and identified 
areas that could be improved.  Based on these assessments, the Report of Waste Discharge 
recommended the Regional Board reissue the permit substantially in its current form with the 
recommended changes designed to address needed improvements.  While the Tentative Order 
reflects some of the Copermittees’ recommendations, it also includes many additional 
requirements that increase the burdens on Copermittees’ resources without any demonstration 
that they will achieve commensurate water quality improvements.8

The Regional Board cannot and should not ignore the limitations on its statutory authority.  
While the Regional Board may set performance goals for the Copermittees, it cannot tell the 
Copermittees how to achieve these goals. 

2. The Clean Water Act Regulations Were Designed To Preserve Flexibility 
And Allow Municipal Copermittees To Fashion Storm Water Management 
Programs Meeting Their Local Needs And Circumstances 

When enacting the 1987 amendments to the CWA, which added the municipal storm water 
permit requirements, Congress was aware of the difficulties in regulating discharges from MS4s 
solely through traditional end-of-pipe treatment.  See 55 Fed. Reg. at 48037-38.  In earlier 

                                                 
8 Ironically, the issue of prescriptive MS4 permits has been addressed by the Regional Board’s 
own legal counsel.  As noted in the County of San Diego’s comments on Tentative Order No. 
2001-01 (“San Diego Comments”), in December 1997 the Regional Board staff sought advice 
concerning the permissible level of detail for municipal storm water permits.  See San Diego 
Comments, p. A-3.  In response, the Regional Board’s legal counsel stated that while storm 
water permits could set forth certain performance goals, they could not specify the manner of 
complying with such goals.  Id.  Similarly, legal counsel advised that storm water permits could 
not prescribe the particular pollution control strategies to be used by the permittees.  Id.  
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rulemakings, much of the criticism of the concept of subjecting discharges from MS4s to 
NPDES permits focused on the perception that “the rigid regulatory program applied to industrial 
process waters and effluents from [POTWs] was not appropriate for the site-specific nature and 
sources which are responsible for the discharge of pollutants from [MS4s].”  Id. at 48038. 

The water quality impacts of discharges from MS4s depend on a wide range of factors, 
including: the magnitude and duration of rainfall events, the time period between events, soil 
conditions, the fraction of land that is impervious to rainfall, land use activities, the presence of 
illicit connections, and the ratio of the storm water discharge to receiving water flow.  Id.  In 
enacting the 1987 amendments, Congress recognized that: 

[P]ermit requirements for [MS4s] should be developed in a flexible 
manner to allow site-specific permit conditions to reflect the wide 
range of impacts that can be associated with these 
discharges. . . . “All types of controls listed in subsection 
[402(p)(3)(C)] are not required to be incorporated into each 
permit.” 

Id. (quoting from 132 Cong. Rec. HI0576 (Daily Ed. Oct. 15, 1986) Conference Report). 

Consistent with Congressional intent, the Phase I Storm Water regulations “set[] out permit 
application requirements that are sufficiently flexible to allow the development of site-specific 
permit conditions.”  Id.  While USEPA believed that all municipalities should face essentially the 
same responsibilities and commitments for achieving the goals of the CWA, it “agree[d] that as 
much flexibility as possible should be incorporated into the [MS4] program.”  Id.9

USEPA’s Interim Permitting Approach is not inconsistent with the requirement of flexibility in 
MS4 permits.10  The guidance simply (and logically) provides that where existing BMPs are not 
adequately controlling the discharge of pollutants from MS4s, “expanded or better-tailored 
BMPs in subsequent permits” should be implemented.  61 Fed. Reg. at 43761.  More specific 
conditions or limitations may be appropriate in MS4 permits only where “adequate information 
exists” and only where “necessary and appropriate.”  Id.  In other words, USEPA does not 
suggest each iteration of the MS4 should necessarily become increasingly prescriptive; more 
detailed MS4 conditions only may be prescribed where necessary and appropriate.  The Interim 
Permitting Approach does not provide support for the Regional Board to make Copermittees’ 
MS4 permit ever more prescriptive simply for the sake of, for example, making it easier to 
enforce. 

The prescriptive approach mandated by the Tentative Order clearly is at odds with both 
Congress’ intent in enacting the municipal storm water program and with USEPA’s intent in 
implementing it.  Rather than allowing the Copermittees the flexibility to develop and implement 

                                                 
9 Notwithstanding that the Fact Sheet cites to the guidance in support of the prescriptive 
Tentative Order, USEPA’s mandate of flexibility is confirmed in USEPA’s Part 2 Guidance:  “The 
Part 2 application requirements provide each MS4 with the flexibility to design a program that 
best suits its site-specific factors and priorities. . . . [F]lexibility in developing permit conditions is 
encouraged by allowing municipalities to emphasize the controls that best apply to their MS4.”  
Part 2 Guidance, supra, at p. 6-1.   
10 Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 
Permits, 61 Fed. Reg. 43761 (August 26, 1996). 
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their own storm water management programs within the parameters set forth by USEPA, the 
Tentative Order would dictate more and more prescriptive programmatic requirements that are 
not warranted in the context of the Orange County Storm Water Program.  Attachment B 
identifies numerous such overly prescriptive requirements.  

B. To The Extent The Tentative Order’s Prescriptive Requirements Are 
Permissible And Appropriate, They Must Be Supported By Findings And A 
Fact Sheet Providing Legal And Technical Justification 

As discussed above, the requirements of the Tentative Order must be supported by a fact sheet 
and findings, which in turn must be supported by substantial evidence.  See, e.g., State Board 
Order No. WQ 95-4; State Board Order No. WQ 2001-15; Topanga Association for a Scenic 
Community v. County of Los Angeles, et al., supra at p. 8.  Even assuming the prescriptive 
nature of the Tentative Order did not run afoul of state and federal law as discussed above, it 
still would be fatally flawed in that the prescriptive requirements are not supported by a fact 
sheet providing legal or technical justification for the specific requirements nor are the 
requirements supported by adequate findings. 
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ATTACHMENT B 
 

ORANGE COUNTY TECHNICAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment B contains the principal technical comments of the County of Orange (the 
“County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report dated February 9, 2007 
(“Fact Sheet”) is referenced occasionally in this attachment, the County has not 
attempted to provide detailed comments on the Fact Sheet. 

These comments are divided into three sections:  (1) General Comments, (2) Findings, 
and (3) Permit Provisions.  The first section discusses the County’s global concerns with 
the Tentative Order, whereas the latter two sections address issues relating to specific 
parts of the Tentative Order.  At times, the issues and concerns raised will pertain to 
more than one section of the Tentative Order.   

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating 
to Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report 
to the Regional Board up to the close of the public comment period. 

GENERAL COMMENTS
 
TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” 
INSTEAD OF “EXCEEDANCE”  

 
In several instances the language in the Tentative Order has been changed from the 
prior Order (R9-2002-0001) to replace the term “exceedance” with the term “violation”. 
For example, “exceedances of water quality objectives” has been replaced with 
“violations of water quality objectives” (emphasis added).  In some cases, the change is 
inappropriate.   
 
The Tentative Order should use the term “exceedance” where it refers to a comparison 
of data with criteria such as water quality objectives that are relevant to evaluation of the 
data.  The Tentative Order should use the term “violation” when it is referring to a failure 
to comply with a prohibition or other requirement of the Tentative Order.  Careful use of 
these terms is important, because an “exceedance” does not equate with a “violation.”  
For example, while it may be useful to compare water quality monitoring data to 
receiving water quality objectives and use identified “exceedances” to target potential 

Page 1 of 30 

0001562



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 
problems areas and pollutants, it is inappropriate to make this same comparison and 
determine that there is a “violation”.   
 
The use of the term “violation” to refer to any exceedance detected would, in effect, be 
using the water quality objectives or other relevant reference criteria as de-facto 
numeric effluent limitations. 
 
The County requests modification of the Tentative Order language to use the word 
“exceedance” instead of “violation” when referring to the comparison of water quality 
monitoring data to reference criteria.  The locations in the permit where these changes 
should be made are: 

• Page 5, Finding C.7. 
• Page 7, Finding D.1.b. 
• Page 11, Finding D.3.d. 
• Page 12, Finding E.1. 
• Page 15, A.3. 

The term “violation” in this section is inconsistent with SWRCB Order WQ 99-05 
and needs to be modified to “exceedance “.  The iterative language in the 
receiving water limitations speaks to exceedances of water quality standards, not 
violations. 

• For Monitoring and Reporting Program Page 12.B.1., we recommend the 
following alternative language: 
 
“The wet weather program must, at a minimum, include collection of samples for those 
pollutants on the 303(d) list and/or are Permittee pollutants of concern   causing or 
contributing to violations of water quality standards within the watershed.” 
 

TENTATIVE ORDER IS OVERLY PRESCRIPTIVE AND DISMISSES THE 
IMPORTANCE OF THE DRAINAGE AREA MANAGEMENT PLAN   
 
The Fact Sheet states that the Tentative Order includes sufficient detailed requirements 
to ensure compliance and seemingly dismisses the DAMP as “procedural 
correspondence” which guides implementation and is not a substantive component of 
the Order.   
 
This permitting approach fundamentally shifts the level of program detail to the permit 
instead of the Drainage Area Management Plan (DAMP).  The increasingly prescriptive 
and detailed permits provisions continue to erode the flexibility and local responsibility of 
Copermittees for continued development and improvement of the MS4 program based 
upon their extensive and collective experience in managing the program.  This shift runs 
counter to the purpose and intent of the federal stormwater management program and 
as set forth in the federal CWA regulations and USEPA guidance. 
 
The CWA regulations speak to the necessity and importance of the stormwater 
management plan in the permitting process. The management program “shall include a 
comprehensive planning process…..to reduce the discharge of pollutants to the 

Page 2 of 30 

0001563



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

                                                

maximum extent practicable using management practices, control techniques and 
system, design and engineering methods, and such other provisions which are 
appropriate……Proposed management program shall describe priorities for 
implementing controls”.  40 CFR 122.16(d)(2)(iv).  
 
A more flexible permitting approach sets the foundation for the Orange County Program 
and places upon the Copermittees the continuing responsibility of weighing economic, 
societal, and equity issues as they define the policies, standards and priorities to be 
employed in implementing the program.   
 
In fact the DAMP and local JURMPs are fundamental and necessary elements of the 
MS4 program since they serve as the primary policy and guidance documents for the 
program and describe the methods and procedures that will be implemented to reduce 
the discharge of pollutants to the maximum extent practicable and achieve compliance 
with the MS4 permit performance standards. While the management plans must 
effectively address and be in compliance with the permit requirements, the necessary 
detail and prioritization of efforts in doing so must remain at the local level and be 
described within the Drainage Area Management Plan, not the permit. 
 
The increasingly top down approach reflected in the Tentative Order also inadvertently 
reduces the ability of the Copermittees to adaptively manage their programs to meet the 
MEP standard.  This seems contrary to the discussion of MEP in the Fact Sheet, which 
stresses the dynamic aspects the MEP standard and the need for continuous response 
to assessments of the program.  “This Order specifies requirements necessary for the 
Copermittees to reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable (MEP).  However, since MEP is a dynamic performance standard 
which evolves over time as urban runoff management knowledge increases, the 
Copermittees’ urban runoff management programs must continually be assessed and 
modified to incorporate improved programs, control measures, best management 
practices (BMPs), etc. in order to achieve the evolving MEP standard.”1 and “Reducing 
the discharge of stormwater pollutants to the MEP requires Copermittees to assess 
each program component and revise activities, control measures, best management 
practices (BMPs), and measurable goals, as necessary to meet MEP”2.  Finally, “….the 
Copermittees’ urban runoff management programs to be developed under the Order are 
the Copermittees’ proposals of MEP………The Order provides a minimum framework to 
guide the Copermittees in meeting the MEP standard.”3

 
These statements acknowledge that it is incumbent upon the Copermittees to ensure 
that the program is effective and adaptively managed to meet the ever-evolving MEP 
standard.  The ability of the Copermittees to adaptively manage and develop their 
programs is undermined by the statement within the Fact Sheet that the DAMP is 
“procedural correspondence” and not a substantative component of the Order.  In the 

 
1 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
2 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
3 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 35 
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comments below the Copermittees request a number of language changes so that the 
necessary programmatic detail is developed within the DAMP instead of the permit. 

 
FINDINGS

 
DISCHARGE CHARACTERISTICS 

 
• Categories of Pollutants (Finding C.2. Page 3) 

Finding C.2. identifies common categories of pollutants in urban runoff.  For 
some, but not all pollutants, the finding identifies sources [total suspended solids, 
sediment (due to anthropogenic activities)].  Since the Copermittees are not 
responsible for pollutants from all types of sources (atmospheric deposition, etc.), 
this Finding should be modified to identify the pollutants commonly found in 
urban runoff without specifying sources unless a more thorough discussion of 
sources is provided.  

 
• Clean Water Act 303(d) Impaired Waters (Finding C.6. Page 4) 

Finding C.6. includes Table 2a. which is titled “Common Watersheds and CWA 
Section 303(d) Impaired Waters”.  By paraphrasing the 303(d) list Table 2a 
unfortunately connotes systemic water quality issues that are, in fact, limited to 
specific water quality segments.  In addition, a number of contaminants are 
incorrectly identified as causes of impairment.  For example, Aliso Creek is not 
listed for benzo[b]flouranthene, dieldrin, and sediment toxicity.  The table needs 
to present the 303(d) list exactly in accordance with the 303(d) list approved by 
the State Board on 10/25/06 or be deleted. 

 
• Water Quality Monitoring Data (Finding C.7. Page 5) 

Finding C.7. states in part that “. . . water quality data submitted to date 
documents  persistent violations . . .”.  For the reasons discussed above and to 
be consistent with the Fact Sheet (page 8), the term “violation” should be 
changed to “exceedances.”   
 
In addition, the Finding states that the water quality monitoring data collected to 
date indicates that there are exceedances of Basin Plan water quality objectives 
for a number of pollutants and that the data indicates that urban runoff 
discharges are the leading cause of impairment.  While the receiving water 
quality may exceed Basin Plan objectives for constituents identified by the 
municipalities as pollutants of concern, there is inadequate data to make such a 
definitive statement that the urban discharges are the leading cause of 
impairment in Orange County.  This statement does not take into account the 
other sources within the watershed or the uncertainty within many of the studies 
that have been conducted.  Accordingly, the last sentence of that paragraph 
should be modified to read, 
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“In sum, the above findings indicate that urban runoff discharges are may be 
causing or contributing to water quality impairments, and are a warrant leading 
cause of such impairments in Orange County special attention. 

 
URBAN RUNOFF MANAGEMENT PROGRAMS 

 
• New or Modified Requirements (Finding D.1.c. Page 7) 

Finding D.1.c. states that the Tentative Order “contains new or modified 
requirements that are necessary to improve the Copermittees’ efforts to reduce 
the discharge of pollutants to the MEP and achieve water quality standards”. The 
Finding further states some of these new or modified requirements “address 
program deficiencies that have been noted in audits, report reviews, and other 
Regional Board compliance assessment activities.”  In fact, in many cases the 
new or modified requirements do not have adequate findings of fact and 
technical justification.  
 
In many instances the Fact Sheet not only provides little or no justification of the 
need for the new requirement, it also does not identify the “program deficiency” 
that warrants the modification. In many cases the Fact Sheet also ignores the 
thorough program analysis that the Copermittees conducted as a part of their 
preparation of the ROWD and the deficiencies and program modifications that 
Copermittees themselves identified as necessary for the program.  The Permit 
Provisions comments in the next section of these comments identify many of the 
areas where new or modified provisions of the Tentative Order lack factual or 
technical support in the Fact Sheet.   

 
• Development Planning - Treatment Control BMPs (Finding D.2.b. Page 9) 

Finding D.2.b. states that end-of-pipe BMPs are more effective when used as 
polishing BMPs.  Treatment BMPs are not particularly effective as polishing 
BMPs and work best when the pollutant load is high. The finding should be 
modified to remove the statement that end-of-pipe BMPs are more effective 
when used as polishing BMPs. 
 

• Heavy Industrial Sites (Finding D.2.e. Page 9) 
Finding D.2.e. states that the one-acre threshold for heavy industrial sites is 
appropriate “since it is consistent with the requirements in the Phase II NPDES 
stormwater regulations that apply to small municipalities”.  The Phase II 
stormwater regulations do not apply to the Phase I communities. 40 CFR 122.32.  
The reference to Phase II NPDES regulations and, as discussed below, the 
corresponding change in the permit provisions should be deleted. 
 

• Discharges “Into” the MS4 (Finding D.3.e Page 11) 
Finding D.3.e. states that pollutants discharged “into” an MS4 must be reduced to 
the MEP.  This appears to be an error.  The corresponding Tentative Order 
Section A.2 prohibits only discharges “from” an MS4 that contain pollutants which 
have not been reduced to the MEP.  Finding D.3.e should be revised accordingly. 
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STATUTE AND REGULATORY CONSIDERATIONS 
 

• Treatment and Waters of the U.S. (Finding E.7. Page 14) 
Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur 
prior to the discharge of urban runoff into a receiving water.”  We believe that 
Finding E.7. is based on a misinterpretation of CWA regulations and 
misconstrues USEPA guidance on storm water treatment BMPs.  This is 
discussed in detail in Attachment A (Pages 1-7).  We wish to comment here on 
the implications it has for watershed restoration activities.   
 
Prohibiting treatment and mitigation in receiving waters severely limits the 
potential locations for installation of treatment control BMPs and will adversely 
affect many watershed restoration projects.  For example, this Finding may have 
unintended adverse effects for the Aliso Creek Water Quality SUPER Project. 
 
The Aliso Creek Water Quality SUPER Project proposes a multi-objective 
approach to Aliso Creek watershed development and enhancement, 
accommodating channel stabilization, flood hazard reduction, economic uses, 
aesthetic and recreational opportunities, water quality improvements, and habitat 
concerns.  The project is aimed at water supply efficiency and system reliability 
through reclamation, along with benefits for flood control and overall watershed 
management and protection.  The ecosystem restoration and stabilization 
component of the project will include:  

• Construction of a series of low grade control structures and 
reestablishment of aquatic habitat connectivity;  

• Shaving of slide slopes to reduce vertical banks; and 
• Invasive species removal and riparian revegetation and restoration of 

floodplain moisture. 
 
The Copermittees are concerned that some of these activities may be deemed 
“urban runoff treatment and/or mitigation” in a receiving water and, thus, may not 
be allowed, compromising the project objectives.   
 
In addition, this Finding seems to conflict with Section 3.a.(4) of the Tentative 
Order, which requires the Copermittees to evaluate their flood control devices 
and identify the feasibility of retrofitting the devices to provide for more water 
quality benefits. 
 
Given the lack of any proper legal or factual basis for these limitations as well as 
the adverse impacts on watershed restoration efforts, the Finding should be 
deleted from the Tentative Order. 
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PERMIT PROVISIONS
 
LEGAL AUTHORITY 
 

• Effectiveness of BMPs  (Section C.1.j. Page 19) 
The Tentative Order includes a new provision that requires the Copermittees to 
demonstrate that they have the legal authority to require documentation on the 
effectiveness of BMPs.  This provision is inappropriate.  It ignores the fact that 
the New Development/Significant Redevelopment section of the DAMP (Section 
7.0) establishes a process for the selection, design, and long-term maintenance 
of permanent BMPs for new development and significant redevelopment projects 
and requires development to select BMPs that have been demonstrated as 
effective for their project category.  In addition, it ignores the fact that the 
Copermittees have already established legal authority for their development 
standards so that project proponents have to incorporate and implement the 
required BMPs.  This Section C.1.j. should be deleted from the Order. 

 
JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM 
 
Development Planning Component 

 
• Infiltration and Groundwater Protection (Section D.1.c.(6) Page 22) 

Section D.1.c.(6)(a) requires urban runoff to undergo pretreatment prior to 
infiltration.  This is problematic for several reasons.  First, this requirement 
unnecessarily constrains the use of infiltration devices, which should be at the 
discretion of the designer, and diminishes the beneficial aspects of infiltration 
devices.  At the same time, the volume of stormwater that can be treated will be 
reduced since the volume will be limited to the sizing of the pretreatment device 
and not the sizing of the infiltration device.  Besides, pollution prevention and 
source control BMPs are required prior to infiltration. 
 
Second, the Fact Sheet provides no technical basis for the requirement to 
provide pretreatment before infiltration.  This restriction on the use of infiltration 
technology should not be included in the Tentative Order without a strong 
technical basis for the requirement that details the necessity of pretreatment 
before infiltration and the concerns related to infiltrating stormwater.   
 
Since the Fact Sheet does not currently provide a any technical basis for the 
requirement, Section D.1.c.(6)(a) should be deleted from the Tentative Order.  
 
Section D.1.c.(6)(g) restricts the use of infiltration treatment control BMPs in 
areas of industrial or light industrial activity and areas subject to high vehicular 
traffic.  High vehicular traffic is defined as 25,000 or greater average daily traffic 
on main roadway or 15,000 or more average daily traffic on any intersecting 
roadway.  There is no technical basis for this restriction or the definition of “high 
vehicular traffic” included within the Fact Sheet.  As such, prescriptive 
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requirements should not be included in the Tentative Order unless there is a 
strong technical basis.  Although SWRCB Order WQ 2000-11 provides guidance 
on some of the restrictions on the use of infiltration treatment control BMPs 
contained in the Tentative Order, there is no mention of restrictions related to 
areas subject to high vehicular traffic.  Moreover, we are not aware of any 
demonstrated relationship between traffic counts and frequency of materials 
deposited on the street. 
 
Since the Fact Sheet does not currently provide a technical basis for restricting 
the use of infiltration treatment control BMPs in areas of industrial or light 
industrial activity and areas subject to high vehicular traffic, Sections D.1.c.(6)(a) 
and D.1.c.(6)(g) should be deleted from the Tentative Order.  
 

• Standard Urban Storm Water Mitigation Plans (SUSMPs) (Section D.1.d. 
Page 23) 
Section D.1.d. requires each Copermittee to implement an updated local SUSMP 
within twelve months of adoption of the Order.  The schedule for the update of 
the SUSMP is overly aggressive and does not allow the time necessary for the 
Copermittees to incorporate changes and implement an updated SUSMP. Since 
the modifications for the SUSMP will take longer than the 12-month period 
identified in the Tentative Order, the provision should be modified to require each 
Copermittee to implement an updated local SUSMP within 24 months of adoption 
of the Order.  
 

• Definition of Priority Development Project (Section D.1.d.(1)(b) Page 23) 
Section D.1.d.(1)(b) defines Priority Development Projects as “redevelopment 
projects that create, add, or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or 
locations listed in section D.1.d.(2)”.  This Section is not clear on whether the 
“already developed site” or the redevelopment project must fall under one of the 
categories in section D.1.d.(2) in order for the project to be considered a Priority 
Development Project. The Copermittees request clarification regarding this 
Section.   
 
The project categories listed in section D.1.d.(2) includes “single-family homes”.    
Requiring SUSMP requirements for re-development projects of single-family 
homeowners presents an unnecessary burden in terms of cost and complexity 
and likely minimal water quality benefit. This provision should be modified to 
exclude single-family homes from SUSMP requirements. 

 
• Priority Development Project Categories (Section D.1.d.(2) Page 24) 

Section D.1.d.(2)  defines Priority Development Project Categories.  In an 
introduction to the listed categories, this section states that, where a new 
development project feature, such as a parking lot, falls into a Priority 
Development Project Category, the entire project footprint is subject to SUSMP 
requirements.  As currently written this provision would require a new 

Page 8 of 30 

0001569



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

development that has a 5,000 square foot parking lot feature and 100,000 square 
feet of other land uses that are not Priority Development Project Categories, to 
provide treatment for the entire project (105,000 square feet). This requirement 
would unduly burden the landowner in this case with the cost of treating runoff 
from 105,000 square feet when only 5,000 square feet should be subject to 
SUSMP requirements and treatment controls. 
 
The need to treat runoff from a greatly increased land area will require an 
increase in the size of treatment controls, which will increase the volume of water 
treated without a likely commensurate increase in pollutant removal. This 
requirement will unnecessarily increase the cost of treatment control BMPs 
without commensurate pollutant removal benefits and likely discourage re-
development.  

 
The Fact Sheet fails to provide any information showing that development land 
uses that are not in the Priority Development Project Category contribute 
pollutants to the MS4 and are a threat to water quality. The Fact Sheet (page 78) 
states that this provision “is included in the Order because existing development 
inspections by Orange County municipalities show that facilities included in the 
Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partially treated runoff from 
redevelopment sites.  This explanation does not demonstrate any connection 
between development land uses that are not in the Priority Development Project 
Category and the observed “threats to water quality.” In addition, although the 
explanation focuses on the water quality benefits for redevelopment projects, the 
Section is for “new development” projects”.      
 
Since the Fact Sheet does not provide any technical information showing  that 
land uses that are not Priority Development Project Categories are a significant 
source of pollutants and a threat to water quality, the introductory paragraph of 
Section D.1.d.(2) subjecting the entire project footprint to SUSMP requirements 
should be removed from the permit. 
 

• Commercial Developments (Section D.1.d.(2)(b) Page 24) 
Section D.1.d.(2)(b) lowers the threshold criterion for commercial developments 
required to comply with SUSMP requirements from 100,000 square feet (2.3 
acres) to one acre.  The Fact Sheet states that this provision has been modified 
to be consistent with US EPA Phase II Guidance.  However EPA Phase II 
guidance is not relevant to a Phase I permit.   
 
The Fact Sheet also states that this Provision is based on Copermittee findings 
that smaller commercial facilities pose high threats to water quality.  This is not 
the case. The Copermittees indicated that commercial facilities of 100,000 
square feet or less receive a score of 3 out 5 (a medium threat) in Table 9-8 in 
the 2007 DAMP.  Since the Fact Sheet does not provide any technical basis for 
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lowering the threshold criterion for commercial developments required to comply 
with SUSMP requirements from 100,000 (2.3 acres) square feet to one acre, the 
category should be described as, “Commercial developments greater than 
100,000 square feet.” 

 
• Industrial Developments (Section D.1.d.(2)(c) Page 24) 

Section D.1.d.(2)(c) requires industrial developments of greater than one acre to 
comply with SUSMP requirements. The Fact Sheet states that this provision has 
been modified to be consistent with US EPA Phase II Guidance.  Again EPA 
Phase II guidance is not relevant to a Phase I permit.  In addition, the Fact Sheet 
does not provide a technical basis for adding industrial sites to the Priority 
Development Project Categories and consequently Section D.1.d.(2)(c) should 
be deleted from the permit. 

 
• Streets, Roads, Highways, and Freeways (Section D.1.d.(2)(i) Page 25) 

Section D.1.d.(2)(i) includes as a Priority Development Project Category streets, 
roads, highways, and freeways including any paved surface of 5,000 square feet 
or greater that is used for transportation.  It is unclear whether a project such as 
the addition of a right turn pocket to a roadway would subject the entire roadway 
to SUSMP requirements and treatment controls.  This provision should be 
revised to include language clarifying that only the subdrainage area where the 
roadway improvements are occurring is subject to SUSMP requirements and 
required to include BMPs, not the entire roadway. 

 
• Retail Gasoline Outlets (Section D.1.d.(2)(j) Page 25) 

Section D.1.d.(2)(j) includes as a Priority Development Project Category Retail 
Gasoline Outlets (RGOs) that meet the criteria of 5,000 square feet or more or 
have a projected Average Daily Traffic (ADT) of 100 or more vehicles per day.  
SWRCB Order WQ 2000-11 provides guidance on whether RGOs are subject to 
SUSMP requirements.  The State Board states in this Order that “In considering 
this issue, we conclude that construction of RGOs is already heavily regulated 
and that owners may be limited in their ability to construct infiltration facilities. 
Moreover, in light of the small size of many RGOs and the proximity to 
underground tanks, treatment may not always be feasible, or safe.”  Although the 
State Board does not prohibit subjecting RGOs to SUSMP requirements, the 
State Board provides a number of reasons for not doing so, including that fact 
that RGOs are already heavily regulated.  It should also be noted that the DAMP 
already prescribe a suite of BMPs specific to RGOs. Subjecting RGOs to SUSMP 
requirements imposes duplicity where it is not needed.  Section D.1.d.(2)(j) 
should be removed from the permit.  

 
• Treatment Control BMP Requirements (Section D.1.d.(6)(ii)(f) and (g) Page 

28) 
Section D.1.d.(6)(ii)(f) require treatment control BMPs be implemented prior to 
discharging into waters of the U.S. and provision D.1.d.(6)(ii)(g) requires that 
treatment controls not be constructed within waters of the U.S. or waters of the 
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State.  These provisions of the Tentative Order greatly limit the use of regional 
BMP and watershed-based approaches. The provisions demand a lot-by-lot 
approach in implementing BMPs that is analogous to the site-by-site septic tank 
approach that has been discredited as an effective strategy for sewage treatment 
in urban areas.  Similarly, the Copermittees submit that such an approach is also 
ineffective for stormwater and will lead to a diversion of limited resources to 
managing thousands of site-by-site treatment controls, which are managed by 
parties that have limited or no experience, instead of hundreds of regional 
controls, that are managed by parties and governmental agencies that have 
expertise in BMP management. 
 
The Tentative Order encourages a renewed focus on the ‘watershed approach’ 
but the proposed restriction on regional BMPs is antithetical to a watershed 
approach.  The USEPA in its National Management Measures Guidance to 
Control Nonpoint Source Pollution from Urban Areas, Management Measure 5: 
New Development Runoff Treatment dated November 2005 (page 5-38) states 
that “regional ponds are an important component of a runoff management 
program.” and that the costs and benefits of regional, or off-site, practices 
compared to on-site practices should be considered as part of a comprehensive 
management program. The EPA guidance acknowledges that a regional 
approach can effectively be used for BMPs.   
 
In addition, the Fact Sheet does not provide any technical justification for these 
provisions.  Since neither the Findings nor the Fact Sheet provide any technical 
basis for precluding regional BMPs and EPA guidance recommends the use of 
regional BMPS, these provisions should be deleted from the permit. 
 

• Low Impact Development (LID) Site Design BMP Substitution Program 
(Section D.1.d (8) Page 30) 
Section D.1.d.(8)(e) states that the LID Site Design BMP Substitution Program 
must not apply to automotive repair shops or streets, roads, highways, or 
freeways that have high levels of average daily traffic.  The Copermittees do not 
design, construct or operate freeways.  It is suggested that the word “freeways” 
be removed from this provision. 

 
• Treatment Control BMP Maintenance Tracking (Section D.1.f Page 32) 

Section D.1.f.(2)(c) requires a very prescriptive and resource intensive inspection 
program for the treatment controls.  For example, (iii) requires Copermittees to 
annually inspect of  100% of projects with treatment control BMPs that are high 
priority.   Annual inspection of structural BMPs will create a burgeoning and 
resource intensive inspection program that is not warranted. The Provision 
should be amended to reduce the prescriptive nature of the inspection program 
and allow the Copermittees to develop an inspection program that will meet the 
intent of the provision while balancing the need for a variety of approaches to 
complete this element of the program in a cost effective manner.  This is 
important because such approaches include not only inspections but also 
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targeting identified or problem BMPs based on past reporting and investigations 
of water quality problems downstream. 

 
• Requirements for Hydromodification and Downstream Erosion (Section 

D.1.h. Page 33) 
Section D.1.h. discusses the hydromodification requirements for Priority 
Development Projects.  The hyrdomodification provisions are of concern to the 
Copermittees for several reasons. 
 
As a general matter, the hydromodification provisions may actually discourage 
smart growth and sustainable development and encourage urban sprawl.  High 
density urban development generally does not have the space to allocate to 
onsite hydromodification controls.  However, urban development has other water 
quality benefits such as incorporating subterranean parking garages, retail and 
office workspace, and residential space into a single impervious footprint.  As a 
result, these types of developments have a much smaller impervious footprint 
than suburban developments that accommodate the same features.  This 
Provision should be amended to include an exception for urban development 
based on impervious footprint.  
       
Section D.1.h.(3) (Page 34) requires each Copermittee to implement, or require 
implementation of, a suite of management measures within each Priority 
Development Project to protect downstream beneficial uses and prevent adverse 
physical changes to downstream stream channels.  This section should not apply 
to development where the project discharges in locations where the potential for 
erosion is minimal or not present. This would include those channels that are 
significantly hardened and engineered to accept flows from large impervious 
areas and discharges directly to water bodies not susceptible to erosion. 
 
In addition, this section should not apply to watersheds or watershed plans that 
already include sufficient hydromodification measures.  For example, the County 
of Orange and major landowners, such as Rancho Mission Viejo have put in 
place a comprehensive watershed land use/open space strategy for the San 
Juan Creek Watershed/Western San Mateo Watershed which includes water 
quality/quantity management as an integral component.   The Tentative Order 
should be amended to provide an exception to this section for those watersheds 
where a watershed plan that contains sufficient hydromodification measures has 
been developed.   
 
This section should also recognize that the common hydromodification 
management measures for complying with the hydromodification requirements 
don’t necessarily apply directly to flood control projects. 
 
Section D.1.h.3.(b) (Page 34) requires that management measures must be 
based on a sequenced consideration of site design measures, on-site 
management controls, and then in-stream controls. The provision does not 
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include an option to address hydromodification on a regional or watershed basis.  
This provision should be amended to include an option to address 
hydromodification on a regional or watershed basis.  

 
Section D.1.h.(3)(b)(i) (Page 34) requires that site design measures for 
hydromodification must be implemented on all Priority Development Projects.  It 
is neither necessary nor prudent to require hydromodification controls on all 
priority projects. Some priority projects may be too small to have 
hydromodification effects and some may discharge into engineered channels, 
which makes these measures unnecessary. The receiving channel must always 
be part of the assessment of whether hydromodification controls will be required. 
This Provision should be amended to include language that the controls are 
required unless a waiver per paragraph (c) of this section is granted. 

 
Section D.1.h.(3)(c) (Page 35) defines the on-site hydromodification control 
waivers.  This provision does not address channels that have been engineered to 
accept the discharge from the urbanized landscape.  Much of the lower part of 
the San Juan Creek watershed falls into this category.  For example, San Juan 
Creek from its confluence with Trabuco Creek Channel is an example. The 
channel has been improved with soil cement side slopes, and drop structures, all 
specifically designed to accept the master plan development flows.  It is also 
possible that future channels will be engineered with natural design concepts to 
accept master planned discharges.  There are very few ‘natural’ channels in 
areas where development has yet to occur, and the hydromodification provisions 
of the Tentative Order must accommodate this fact.  It is suggested that the 
provisions be amended to include an exception as part of the on-site 
hydromodification control waivers criteria, for channels that have been 
engineered to accept the discharge and flows of the Priority Development Project   

 
Section D.1.h.(3)(c)(ii)(b) requires hardened channels to include in-stream 
measures to improve the beneficial uses adversely affected by 
hydromodification.  However, this section seems contradictory to the waiver 
concept since, in order to qualify for the waiver, the development must provide 
improvements to the channel to improve the beneficial uses.  It is unclear how 
one would improve the beneficial uses of a severely altered or significantly 
hardened channel without removing the channel armoring.  Therefore, it seems 
that this section does not provide an effective waiver option, and, thus  
this section should be deleted from the Tentative Order. 
 
Section D.1.h.(4) (Page 35) requires the development and implementation of 
hydromodification criteria within two years of adoption of this order.  This section 
is problematic for several reasons.  First, the development of this criteria will 
likely take longer than two years since criteria must be established for specific 
projects and receiving waters. In addition, the criteria must be based on findings 
from the Hydromodification publications produced by the Stormwater Monitoring 
Coalition (SMC) and Southern California Coastal Water Research Project 
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(SCCWRP), however, if there are any delays with these publications, the permit 
section does not provide an alternative to the two year timeframe.  Due to these 
concerns, the language should be modified to state that, until the completion of 
the SMC Hydromodification Control Study, the Copermittees should implement 
interim hydromodification criteria.   
 
Section D.1.h.(5) requires that within 180 days of adoption of the Order, each 
municipality must ensure that projects disturbing 20 acres or more include and 
implement the interim hydromodification management measures identified.  
Section D.1.d. of the Tentative Order allows the Copermittees 12 months 
(suggested amendment to 24 months) from permit adoption to update their Local 
WQMPs.  In order to prevent confusion with regard to changes in the Local 
WQMPs, it is suggested that the requirement to place interim hydromodification 
requirements on large projects be extended so that it is in line with the Local 
WQMP update (as suggested by the Copermittees). It is also suggested that this 
section be amended to provide an exception to those watersheds where a 
watershed plan that contains sufficient hydromodification measures to meet the 
requirements of the section, has been incorporated into the JURMP and to those 
projects that have already designed BMPs to address hydromodification issues, 
received approval for the but have not started construction.    
 
Section D.1.h.(5)(a)(iii) (Page 36) requires control of runoff through hydrograph 
matching for a range of return periods from 1 year to 10 years.  An exception to 
this requirement should be Priority Development Projects that discharge to 
hardened channels or engineered channels. It is suggested that the provision be 
amended to include an exception for Priority Development Projects that 
discharge to hardened channels or engineered channels. 

 
• Reporting (Section D.1.j Page 37) 

Section D.1.j. details the reporting requirements of the development Planning 
Component.  This provision substantially increases the Copermittees’ reporting 
obligations. This level of effort will divert program resources from pollution 
reduction projects. This provision should be amended to reflect the level of 
reporting requirements included in the current permit Order No. R9-2002-01.  

 
Construction Component  
 

• Permit Fees 
Although not directly addressed within the Tentative Order, the Copermittees 
take issue with the requirement that they must pay a significant fee for the 
municipal stormwater permit, which covers their construction responsibilities and 
are also required to pay an additional fee when they submit an NOI to obtain 
coverage under the Statewide Construction General Permit.  Since there is some 
discretion in how the Regional Water Board addresses these fees, the 
Copermittees request that their municipal stormwater fees cover all municipal 
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activities including construction and that they not be held liable for additional fees 
when submitting NOIs.    

 
• Site Planning and Project Approval Process (Section D.2.c.(2) Page 39) 

The Tentative Order requires that, prior to permit issuance, the Copermittees 
require and review a project proponent’s stormwater management plan  to verify 
compliance with local grading ordinances and other applicable ordinances.  We 
interpret this to refer to the stormwater pollution prevention plan (SWPPP) 
required by the Statewide General Construction Stormwater Permit. 
 
The Fact Sheet (Page 92) discussion provided as technical justification for this 
new requirement is inaccurate and/or misapplied.  The Fact Sheet cites USEPA 
guidance as stating that Copermittees should review site plans submitted by the 
construction site operator to ensure that the appropriate erosion and sediment 
controls are implemented before ground is broken.  While the Copermittees 
agree with this, the requirement is to review site plans submitted in conformance 
with local requirements, not state requirements. 
 
The Fact Sheet goes on to state that audits of Orange County Copermittee 
stormwater programs found that the “site plan and SWPPP reviews were 
inadequate”.  While there may be issues related to the site plans, the 
Copermittees are not responsible for enforcement of the Statewide Construction 
General Permit and, therefore, do not review SWPPPs for conformance with 
local codes and ordinances prior to issuing local permits, they only review locally 
required plans such as erosion and grading control plans. 
 
The Copermittees take exception to this language and recommend that the 
language be modified as follows: 
 

(2) Prior to permit issuance, the project proponent’s stormwater management 
plan  locally required plans such as grading plans and erosion and sediment 
control plans must be reviewed to verify compliance with the local grading 
ordinance, other applicable local ordinances, and this Order. 

 
• BMP Implementation (Section D.2.d Page 40-41) 

Section D.2.d.(1)(a)(ii) requires the development and implementation of a site-
specific stormwater management plan.  For the same reasons discussed above, 
the Copermittees recommend that this section be modified as follows: 
 

(ii) Development and implementation of a site-specific stormwater management 
plan erosion and sediment control plan; 

 
Section D.2.d.(1)(c)(i) (Page 41) states that the Copermittees must require 
implementation of advanced treatment for sediment at construction sites that are 
determined to be an exceptional threat to water quality.  
 

Page 15 of 30 

0001576



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

The Fact Sheet provides no justification for this requirement. The newly released 
preliminary draft Statewide Construction General Stormwater Permit identifies 
the Active Treatment System (ATS ) as an advanced sediment treatment 
technology.  The ATS prevents or reduces the release of fine particles from 
construction sites by employing chemical coagulation, chemical flocculation, or 
electrocoagulation to aid in the reduction of turbidity caused by fine suspended 
sediment.  The preliminary draft permit, requires the use of ATS or source 
controls where the project soils exceed 10% medium silt. 
 
Since advanced sediment treatment is a newly emerging statewide issue that 
needs to be fully vetted to address a host of issues including potential byproducts 
and application of limitations and other options, this provision should be deleted 
until the costs and benefits of this particular BMP are better understood.   

 
Municipal 

 
• Flood Control Structures (Section D.3.a.(4)(c) Page 47) 

Section D.3.a.(4)(c) requires the Copermittees to evaluate existing flood control 
devices to identify those that are causing or contributing to a condition of 
pollution, identify measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structure.   This provision 
is problematic for several reasons as described below.  
 
The current Order (Order No. R9-2002-0001) requires that the Copermittees 
“evaluate the feasibility of retrofitting existing structural flood control devices and 
retrofit where needed” [(F.3.a.(4)(b)i].  The Copermittees completed this in 
November 2003 with the submittal of a technical memorandum Identification of 
Retrofitting Opportunities – Existing Channel Assessment.  The purpose of the 
flood control channel assessment was to identify locations within the flood control 
channel system that, based on a qualitative assessment, appear to have 
potential for modification to enhance beneficial uses or provide a water quality 
(pollution control) function.  

Based on an identification and field review of channel segment locations 
throughout the County, approximately 20 locations were identified as having the 
potential for reconfiguration, four (4) of which were in the San Diego Region. 
However, before final selection and implementation of these identified potential 
retrofit locations can occur, quantitative analyses must be conducted to ensure 
that the flood control/drainage function of the channels is not compromised, and 
project specific design, cost estimate, and environmental permitting/coordination 
work must be conducted.  Thus, the provision is duplicative of work that has 
already been completed under the existing permit and, therefore, unnecessary. 

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating 
flood control devices and determining if retrofitting the device is feasible.  The 
regulations state: 

Page 16 of 30 

0001577



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

(4)  A description of procedures to assure that flood management projects 
assess the impacts on the water quality of receiving water bodies and that 
existing structural flood control devices have been evaluated to determine if 
retrofitting the device to provide additional pollutant removal from stormwater 
is feasible.   

 
The language should be modified so that it is aligned with the current stormwater 
permit, recognizes the work that has been completed, is consistent with the intent 
of the federal regulations, and is consistent with the justification within the Fact 
Sheet.  The proposed language modification is as follows: 

 
(4). BMP Implementation for Flood Control Structures 

(c) Each Permittee who owns or operates flood control devices/facilities must 
continue to evaluate its existing flood control devices/facilities, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, as 
needed and identify opportunities and the feasibility of configuring and/or 
reconfiguring channel segments/structural devices to function as pollution 
control devices to protect beneficial uses.  The inventory and updated 
evaluation must be completed by July 1, 200810 and submitted to the 
Regional Board with the Fall 200810 annual report. 

 
• Street Sweeping  (Section D.3.a.(5) Page 48) 

 
Section D.3.a.(5) requires the Copermittees to design and implement the street-
sweeping program based on two new criteria including traffic counts and trash 
and debris.  This provision is problematic for several reasons as described 
below. 
 
First, the Copermittees are supportive of designing and implementing a street 
sweeping program that maximizes water quality benefits, and, in fact, have 
developed their existing program with this objective in mind. The Tentative Order 
should propose language that provides objectives for the program instead of 
strictly defining the criteria, especially since the criteria should be determined 
based on local needs and experience.  
 
For example, if the street sweeping program has to “optimize the pickup of toxic 
automotive byproducts based on traffic counts”, there needs to be a strong 
technical basis for this requirement and for the relationship between traffic counts 
and frequency of materials deposited on the street.  Although “toxic automotive 
byproducts” broadly includes oil, gasoline, transmission fluid, brake fluid, brake 
dust (specifically copper), radiator fluids and tire wear (specifically zinc), the 
street sweeping program is only effective at removing those byproducts which 
adhere to sediment particles or other large debris. Once the liquid byproducts 
absorb into the asphalt, the street sweeper will be ineffective at removing the 
material.   
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Second, if the Tentative Order is going to include new prescriptive street 
sweeping requirements, the findings must indicate why the existing street 
sweeping program is ineffective and the Fact Sheet must identify the technical 
basis for the finding and as well as demonstrate the correlation between the 
traffic counts and need for street sweeping.   
 
All Copermittees maintain street sweeping programs in residential, commercial 
and/or industrial areas and, in 1993, the Copermittees compiled information 
regarding their existing street sweeping schedules and practices and 
subsequently changed elements of their programs such as the types of sweepers 
purchased, the frequency of sweeping, and the use of parking restrictions in 
order for the street sweeping program to more effectively aid in water quality 
improvements.  In fact, the Copermittees have observed an 87% increase in the 
weight of material collected from 2001-2002 to 2004-2005 indicating a marked 
increase in effort and diversion of materials that would have otherwise ended up 
in the receiving waters4.   
 
Since the findings and Fact Sheet do not currently support the new prescriptive 
requirements for street sweeping and the Copermittees have a program that has 
already been optimized for water quality benefits, Section D.3.a.(5) should be 
deleted.  The Tentative Order should, instead, focus on the objectives for the 
program, the review/revision of model maintenance procedures as needed, and 
training to ensure that the program is consistently implemented.  
 

• Infiltration from Sanitary Sewer to MS4 (Section D.3.a.(7) Page 49) 
Although the first portion of the Tentative Order provision (7)(a) is consistent with 
the current permit (Order No. R9-2002-0001), the Copermittees submit that this 
provision is more applicable to sanitary sewer agencies, not stormwater 
agencies, and is an unnecessary duplication of other regulatory programs.  The 
State Board stayed a similar provision in the existing permit as leading 
“significant confusion and unnecessary control activities.”  WQ 2002-0014 at p.8.  
Since that time, the State Water Resources Control Board has adopted the 
Statewide General Waste Discharge Requirements (WDRs) for Sanitary Sewer 
Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer Order) on May 2, 
2006 and the Regional Water Board adopted Order No. R9-2007-0005 on 
February 14, 2007 (which is more stringent and prescriptive than the Statewide 
General WDRs).   
 
The Statewide General WDRs require public agencies that own or operate 
sanitary sewer systems to develop and implement sewer system management 
plans which, among other things, requires that the agencies describe and 
implement routine preventative operation and maintenance activities as well as a 
rehabilitation and replacement plan.   The Regional Board requires that all 

 
4 Report of Waste Discharge, July 21, 2006, Section 5.0 Municipal Activities. 
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sewage collection agencies within the San Diego Region comply with Order No. 
R9-2007-0005 as well as the Statewide General WDRs.    
 
Since there are now two regulatory mechanisms in place to address sanitary 
sewer exfiltration-related issues, part (a) of the provision (7) should be deleted 
from the Tentative Order. 
 
While the Copermittees agree that stormwater agencies must also address 
various aspects of sanitary sewer overflows and connections, the provisions in 
(7)(b) are aspects of other portions of the stormwater program and should be 
moved to those sections of the Tentative Order.  The proposed changes include: 

i. Adequate plan checking for construction and new development – 
incorporate in the  Construction and New Development programs 

ii. Incident response training for municipal employees that identify sanitary 
sewer spills – incorporate in the Illegal Discharges/Illicit Connections 
(ID/IC) program. 

iii. Code enforcement inspections – delete, this is covered by other programs 
iv. MS4 maintenance and inspections – incorporate in the Municipal program, 

provision D.3.a(6). 
v. Interagency coordination with sewer agencies – incorporate in the ID/IC 

program 
vi. Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable) – 
incorporate in the Municipal program  

 
Commercial/Industrial  

 
• Commercial Sites/Sources (Section D.3.b.(1)(a) Page 53)  

The Tentative Order added four new categories of commercial sites/sources: 
food markets, building material retailers and storage, animal facilities, and power 
washing services.  The Fact Sheet notes that these facilities were added 
because these activities were identified as potentially significant sources of 
pollutants in annual reports.   
 
Although we agree that those sites/sources that are identified by the 
Copermittees as contributing a significant pollutant load to the MS4 should be 
added to the list of sites/sources and incorporated into the inventory, unless 
universally identified as a significant source, those determinations made at a 
local level should only be incorporated into the local JURMP and not universally 
within the Tentative Order.  If these determinations are made at a local level and 
then the requirement applied countywide, the Board staff may inadvertently be 
diverting resources from high priority issues to lower priority issues. 
 
The new categories should be deleted from the Tentative Order and, instead, 
recognize that those sites/sources have been locally determined to contribute a 
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significant pollutant load to the MS4 be should be incorporated into the local 
JURMP(s). 

 
• Mobile Businesses  (Section D.3.b(3)(a)  Page 55) 

The Tentative Order has added a new requirement to develop and implement a 
program to address discharges from mobile businesses.  The program must 
include the identification of BMPs for the mobile business, development of an 
enforcement strategy, a notification effort, the development of an outreach and 
education program, and inspection as needed.   This provision is problematic for 
several reasons as described below. 
 
If the Tentative Order is going require the development and implementation of a 
significant new element of the commercial program, the Findings must 
adequately support the new requirement.  The Findings do not currently address 
this provision. 
 
The Fact Sheet must also provide a technical basis for the addition of the mobile 
business program to the commercial program, identify the basis for applying the 
requirement to all MS4s in their region, and ensure the water quality benefit will 
be commensurate to the resources necessary to develop and implement such a 
program.   
 
The Fact Sheet  indicates that this provision is not significantly different than the 
existing requirements, but then  acknowledges that “mobile businesses present a 
unique difficulty in stormwater regulation” for several reasons including: 

• The regular, effective practice of unannounced inspections is difficult to 
implement; 

• Tracking these mobile businesses is difficult because they are often 
not permitted or licensed; and 

• Mobile businesses are transient in nature and may have a geographic 
scope of several cities or the entire region 

 
The Copermittees agree that the development and management of a mobile 
business program will be very difficult and resource intensive.    For all the 
inherent difficulties listed above, the development and implementation of a 
mobile business program is, in fact, significantly different from the existing 
commercial/ industrial program, which largely focuses on fixed facilities.    
 
While the Copermittees understand the intent of the provision, the Tentative 
Order should include language that limits the scope of the provision until the 
costs and benefits of the program are better understood.  As such, the Tentative 
Order should include language that allows the Copermittees to identify a mobile 
business category that may be a significant source of pollutants and to develop a 
pilot program for that category.  The pilot program would allow the Copermittees 
to work together on a regional basis to develop an appropriate framework for 
addressing mobile business and determine whether the program is effective prior 

Page 20 of 30 

0001581



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

to expending a significant amount of resources on multiple categories of mobile 
businesses.    
 

• Food Facility Inspections (Section D.3.b.(4)(c) Page 56) 
The Tentative Order includes new, prescriptive requirements for food facility 
inspections and requires that the scope of the inspections be expanded to 
address maintenance of greasy roof vents (c)(iv) and identification of outdoor 
sewer and MS4 connections (c)(v).  While the issue of grease on roof vents has 
been discussed at the Aliso Creek meetings, the Findings and Fact Sheet do not 
provide any justification for the additional requirements, any clarification as to 
how the Copermittees would inspect for these issues, or any rationale as to how 
this would make the inspection program more effective or improve water quality. 
 
In fact, the annual food facility inspection program that has been conducted over 
the past few years has been focused on the critical stormwater-related issues 
typically found at a food facility and has been effective. The existing food facility 
inspection program focuses on the major water-quality related issues associated 
with restaurants including disposal methods for food wastes, fats, oils and 
greases, wash water, dumpster management and floor mat cleaning.  In 2004-
2005 over 25,000 food facility inspections were conducted and over 1,400 were 
identified as having stormwater-related issues.  In 2003-2004, over 12,000 
inspections were conducted and about 1,300 were identified as having 
stormwater-related issues.  
 
This comparison suggests that the inspections and related outreach efforts are 
having a positive impact since the incidence of issues is decreasing from 1 in 10 
inspections to 1 in 17 inspections. 
 
Since the food facility inspection program is focused on the major concerns that 
need to be addressed at a food facility and has been successful, provisions 
(c)(iv) and (c)(v) should either be deleted from the Tentative Order or the subject 
of further technical justification. 
   

• Third Party Inspections (Section D.3.b(4)(d) Page 57) 
The Tentative Order includes new, prescriptive requirements for third party 
inspections that provide a significant amount of detail as to how the inspection 
program must be managed.   However, the Findings and the Fact Sheet do not 
address the need for these expanded requirements or provide any rationale as to 
how these new requirements would make the third-party inspection program 
more effective.  
 
In fact, this level of detail should be determined locally and should be included as 
a part of the program within the model DAMP and local JURMPs.  After the 
inclusion of the industrial and commercial inspection programs in the third term 
permit, the Copermittees determined that they could leverage their resources by 
utilizing and expanding upon existing inspection programs to assist them in 
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complying with the permit instead of creating duplicative inspection programs.  
The ability to utilize third-party inspections as an effective part of the program, 
has allowed the Copermittees to maximize their resources.  An example of a third 
party inspection program that has been developed and implemented is the use of 
the Orange County Health Care Agency (OCHCA) inspectors to assist the 
Copermittees in inspecting 10,000 restaurants countywide on an annual basis.  
The Copermittees have developed this program in conjunction with OCHCA so 
that it is only an incremental burden on their limited resources, effective, and 
allows for clear communication between the inspectors and the Copermittees.      
 
Since the Copermittees have already developed an effective framework for a 
third-party inspection program, provisions (i)(a) through (i)(d) are unnecessary 
and should be deleted from the Tentative Order. 

 
ID/IC Program 

 
• Investigation/Inspection and Follow Up (Section D.4.e(2)(b) and (c) Page 63) 

The Tentative Order requires that the Copermittees conduct an investigation or 
document why the discharge does not require an investigation within two days of 
receiving dry weather field screening or analytical laboratory results.  Although 
the Copermittees understand and agree with the intent of the permit language, 
the existing language is onerous and does not recognize the resources that are 
necessary to conduct an investigation or the variability of the types of 
investigations that may be warranted.   
 
It is suggested that the language be modified to preserve the intent of the 
requirement as follows: 
 

(b) Field screen data: Within two business days of receiving dry weather field 
screening results that exceed action levels, the Copermittees must either 
conduct initiate an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation. 

 
(c) Analytical data: Within two business days of receiving analytical laboratory 

results the exceed action levels, the Copermittees must either conduct 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation. 

 
• Elimination of Illicit Discharges and Connections (Section D.4.f Page 64) 

The Tentative Order requires that the Copermittees “take immediate action to 
eliminate all detected illicit discharges….” And that illicit discharges that pose a 
serious threat….”must be eliminated immediately”.  Although the Copermittees 
understand and agree with the intent of the permit language, the existing 
language is onerous and does not recognize the time and/or resources that are 
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necessary to respond.   It is suggested that the language be modified to preserve 
the intent of the requirement as follows: 
 

f.  Elimination of Illicit Discharges and Connections 
Each Permittee must take immediate action to eliminate all detected illicit discharges, 
illicit discharge sources, and illicit connections as soon as practicable after detection.  
Elimination measures may include an escalating series of enforcement actions for 
those illicit discharges that are not a serious threat to public health or the 
environment.  Illicit discharges that pose a serious threat to the public’s health or the 
environment must be eliminated immediately in a timely manner. 

 
Watershed Urban Runoff Management Program (Section E. page 66) 
The Tentative Order includes increasingly prescriptive requirements for the Watershed 
Urban Runoff Management Program (WURMP) including the designation of default 
Copermittee leads for each of the watershed management areas, the specific role of the 
Lead Permittee, the number of water quality and watershed activities that need to be 
implemented on an annual basis within each WMA, and a requirement for the 
description and assessment of each structural and non-structural management practice 
implemented. 
 
The Fact Sheet states that the increased prescriptiveness for the WURMP provision 
was necessary because enforceability of the permit has been a critical aspect. The Fact 
Sheet further states that: 
 

“For example, the watershed requirements of Order No. R9-2002-01 were some 
of the Order’s most flexible requirements. This lack of specificity in the watershed 
requirements resulted in inefficient watershed compliance efforts. This situation 
reflects a common outcome of flexible permit language.  Such language can be 
unclear and unenforceable, and it can lead to implementation of inadequate 
programs5.” 

 
Not only do the Copermittees take strong exception to this statement, but the Fact 
Sheet is inconsistent with the Findings, which simply state that the WURMPs need to 
focus on the high priority water quality issues. In addition, the Fact Sheet does not 
acknowledge any of the notable Copermittee successes including 1) the development of 
a South Orange County Integrated Regional Watershed Management Plan (IRWMP), 
which resulted in a $25 million IRWMP competitive grant award, (2) the 303(d) de-listing 
efforts that are ongoing and have been submitted for consideration; and 3) the efforts of 
the County of Orange and major landowners, such as Rancho Mission Viejo to put in 
place a comprehensive watershed land use/open space strategy for the San Juan 
Creek Watershed/Western San Mateo Watershed through the approved Southern 
Subregion Habitat Conservation Plan  (HCP) and Special Area Management Plan 
(SAMP) both of which include water quality/quantity management as an integral 
component.  

                                                 
5 Fact Sheet/Technical report for Tentative Order No. R9-2007-0002, page 10 
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The Copermittees submit that the increased prescriptiveness of the Tentative Order is 
unwarranted and antithetical to a watershed management approach, which should be 
founded on a stakeholder driven process.  Successful watershed-based programs 
follow a stakeholder driven process and are developed from the “bottom-up” not from 
the “top-down”.  The Copermittees must be given latitude in how the watershed-based 
programs are developed and implemented, especially since many of the pollutants of 
concern (Cu, Zn, pesticides, pathogen indicators, etc.) and issues are the same within 
and among watersheds. 
 
The language must be modified to provide the flexibility that is necessary within a 
watershed management program (similar to the language in Order No. R9-2002-0001) 
and, instead, focus on the major objectives for the program.  Some language changes 
that would assist the Board in making these changes are provided below. 

 
• Lead Watershed Permittee (Section E.1.a. page 67) 

The Tentative Order has designated which entity within the watershed should be 
the default lead Permittee and what those responsibilities entail.  The 
Copermittees contend that this level of detail is inappropriate for a permit 
provision and should, instead, be a collaborative decision that is made among 
the various watershed stakeholders based on locally determined criteria and 
needs.   
 
The Copermittees propose that the language be modified as follows: 
 

a. Lead Watershed Permittee Identification 
Watershed Copermittees may must identify the Lead Watershed Permittee 
for their WMA.  In the event that a Lead Watershed Permittee is not selected 
and identified by the Watershed Copermittees, by default the Permittee 
identified in Table 3 as the Lead Watershed Permittee for that WMA must be 
responsible for implementing the requirements of the Lead Watershed 
Permittee in that WMA.  The Lead Watershed Copermitteesmust will serve as 
liaisons between the Copermittees and Regional Board, where appropriate. 

 
• BMP Implementation and Assessment (Section E.1.e. page 70) 

The Tentative Order requires an arbitrary minimum number of “watershed 
program activities” to occur in each year (during each reporting period the 
Copermittees must implement no less than 2 “watershed water quality activities” 
and 1 “watershed education activity”).  The Fact Sheet states that the 
Copermittees have completed the assessments, prioritization, and collaboration 
and now need to implement the activities identified.   
 
While the Copermittees agree that there are activities that will be undertaken in 
conformance with the WURMP, the Tentative Order should not presuppose that 
the Copermittees will not follow through with implementation of the WUMRPs 
now they have been developed.  Since this requirement is unfounded, onerous, 
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arbitrary, and dictates a top-down approach for managing the watersheds, the 
language should be modified to incorporate the flexibility necessary for the 
stakeholders to identify the BMPs to be implemented and the details of that 
implementation.  The Tentative Order language should be modified to remove 
the prescriptive detail and incorporate more flexible language that will ensure that 
the WURMPs contain performance standards, timeframes for implementation, 
responsible parties and methods for measuring the effectiveness of their 
programs.   
 

Fiscal Analysis (Section F. Page 74) 
Section F of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit, conduct a fiscal analysis of the stormwater 
program including the expenditures and fiscal benefits realized from the program, 
and develop a long-term funding strategy and business plan.    While the 
Copermittees agree with Board staff that there is an identified need to prepare a 
fiscal reporting strategy to better define the expenditure and budget line items and to 
reduce the variability in the reported program costs and have committed to do such 
in the ROWD, the Copermittees take exception to the requirement to develop a long-
term funding strategy and business plan and identify the fiscal benefits realized from 
the program.  The concerns for both of these new requirements are discussed in 
further detail below. 
 
Long Term Funding Strategy and Business Plan 
 
The Tentative Order requires that each Copermittee submit a funding business plan 
that identifies the long-term strategy for program funding decisions.  The Fact Sheet 
states that this requirement is based on the need to improve the long-term viability of 
the program and is based on the 2006 Guidance for Municipal Stormwater Funding 
from the National Association of Flood and Stormwater Management Agencies 
(NAFSMA).  The Fact Sheet further indicates that, without a clear plan, that the 
Board has uncertainty regarding the implementation of the program. 
 
The Copermittees submit that this requirement, which is, perhaps, more reasonable 
for a newly developing stormwater program, is an unnecessary and burdensome 
requirement for the Copermittees that will yield no commensurate benefit to water 
quality and divert precious resources away from the implementation of the program.  
In addition, the rationale for this provision is taken out of context and unnecessary 
for the Orange County Program for two reasons. 
 
First, while Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding to justify this new requirement, this national guidance document 
was developed to provide a resource to local governments as they address 
stormwater program financing challenges and primarily focuses on the 
considerations and requirements for developing a service/user/utility fee.  While the 
guidance document states that the most “successful” programs have developed a 
business plan to guide the program evolution and funding decisions, it is not a one 
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size fits all approach that should be applied to every program, nor is it warranted for 
the Orange County Program.   
 
Second, the Copermittees have a demonstrated history of compliance and 
leadership in developing, implementing and adequately funding the stormwater 
program.  Regardless of the source of funds, a historical review of the expenditures 
to date provide undisputable evidence that the Copermittees are dedicated to the 
program, plan their budgets accordingly, and have adequately funded the program 
for the past 16 years (Figures 1 and 2).  
 
The Copermittees have two types of costs: shared costs and individual costs. 
   

• Shared Costs – Over the last three permit terms the shared costs have 
increased from just under $300,000 to almost $6 million.  The shared costs 
are those costs that fund the activities performed by the County of Orange as 
Principal Permittee 

 
• Individual Costs  - Over the last three permit terms the individual costs have 

increased from just over $30 million to a projected amount of almost $102 
million for 2006-2007.  Individual costs are those costs incurred by the 
Copermittees for the implementation of their local program (including capital 
and operation and maintenance costs). 

 
Figure 1.  Historical Review of Shared Costs (1990-2006) 
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Figure 2.  Historical Review of Individual Costs (1995-2007) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

While the Copermittees are committed to providing increased standardization for 
their reporting, they have a demonstrated history of adequately funding the program 
and committing additional resources as needed.  As a result, this provision (F.3.) is 
unnecessary and should be deleted from the Tentative Order. 
 
Fiscal Benefits 
 
The Tentative Order requires the Copermittees to include a qualitative or quantitative 
description of fiscal benefits realized from the implementation of the stormwater 
program.  This requirement is problematic for three reasons. First, the requirement 
goes beyond the federal mandate to provide a fiscal analysis of the necessary 
capital and operation and maintenance expenditures to implement the program, 
second, the Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding for justifying this new requirement.  
 
The federal regulations [40 CFR, Part 122.26(d)(2)(vi)] require the following: 

(vi) Fiscal Analysis. For each fiscal year to be covered by the permit, a fiscal 
analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the program under 
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paragraphs (d)(2) (iii) and (iv) of this section. Such analysis shall include a 
description of the source of funds that are proposed to meet the necessary 
expenditures, including legal restrictions on the use of such funds.   

 
Not only do the federal regulations not require a qualitative or quantitative 
description of the fiscal benefits realized from the implementation of the program, it 
is unclear as to how one would do this and the level of analysis that would be 
required.  
 
While the  Fact Sheet indicates that  this new requirement is based on the 2006 
NAFSMA Guidance for Municipal Stormwater Funding, the concept is taken out of 
context and misapplied within the Tentative Order. The national guidance document 
does not suggest that stormwater programs should unilaterally identify the benefits 
realized from the implementation of the program as a part of the annual fiscal 
reporting, rather it discusses the need to identify benefits of a program if one is 
establishing a utility/user fee so that there is a nexus between the fee and the 
services or benefits provided to ensure that the fee is commensurate with such 
services.    
 
Since the Copermittees have already committed to preparing a fiscal reporting 
strategy to better define the expenditure and budget line items included in the fiscal 
report, which will enhance the reporting that is required pursuant to the federal 
regulations, Section (F.2.c.) should be deleted from the Tentative Order. 

 
Program Effectiveness Assessment (Section G. Page 75) 

Section G. of the Tentative Order requires the Copermittees to assess the 
effectiveness of their JURMP, identify necessary program modifications, and report 
that information to the Regional Water Board on annual basis.  Section G.1.A. 
identifies specific water quality-based objectives for 303(d) listed water bodies, 
environmentally sensitive areas (ESAs), and the major program components.   
 
Although the concept and intent of the provision is understood and supported by the 
Copermittees, the specificity and inclusion of the required water quality-based 
objectives and focus on the 303(d) listed water bodies and ESAs is misplaced and 
has not been developed within the context of the California Stormwater Quality 
Association (CASQA) Guidance, the existing Orange County program effectiveness 
assessment framework and metrics, or the recommendations within the ROWD 
(Section 1.2.2).  In addition, the Tentative Order also requires that each Copermittee 
conduct their own assessments including integrated assessments, which are more 
effective on a regional scale and over a longer timeframe.  As written, this section of 
the Tentative Order does not provide flexibility for the Copermittees to develop 
objectives and an overall strategy for the effectiveness assessment and will result in 
resources being expended without achieving the intended goal.   
 
Since the Copermittees have already developed and implemented a program 
effectiveness assessment framework and programmatic and environmental 
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performance metrics and have committed to developing metric definitions and 
guidance to improve the efficacy of the assessments in the ROWD, the provision 
should be modified to allow the Copermittees to functionally update their long-term 
effectiveness assessment (LTEA).  The updated LTEA would build on the existing 
framework that has been utilized within the County for the past four years as well as 
the CASQA Municipal Stormwater Program Effectiveness Assessment Guidance 
Document, which is due for release in early April, and would assess the 
jurisdictional, countywide, and watershed-based elements of the stormwater 
program.  The long-term strategy would include the purpose, objectives, and 
methods for the assessments and achieve the Regional Water Board staff 
objectives.   
 
The proposed language, which is provided below, would replace G.1. and G.2. of the 
Tentative Order and is based on the current permit requirements. 
 
The proposed language is: 
 

a. As part of its individual Jurisdictional URMP, each Permittee shall develop update a 
their long-term strategy for assessing the effectiveness of its individual Jurisdictional 
URMP based on lessons learned from the existing program framework and available 
guidance. The long-term assessment strategy shall identify the purpose, objectives, 
methods and specific direct and indirect measurements that each Permittee will use to 
track the long-term progress of its individual Jurisdictional URMP towards achieving 
improvements in receiving water quality. Methods used for assessing effectiveness shall 
include the following or their equivalent: surveys, pollutant loading estimations, and 
receiving water quality monitoring. The long-term strategy shall also discuss the role of 
monitoring data in substantiating or refining the assessment. 
b. As part of its individual Jurisdictional URMP Annual Report, each Permittee shall 
include an assessment of the effectiveness of its Jurisdictional URMP using the direct 
and indirect assessment measurements and methods developed in its long-term 
assessment strategy. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 

 
i. Long-term strategy for assessing the effectiveness of the Watershed URMP. As part of 
the WURMPs, the watershed Copermittees shall update their long-term strategy for 
assessing the effectiveness of the WURMPs based on lessons learned from the existing 
program framework and available guidance. The long-term assessment strategy shall 
identify the purpose, objectives, methods and specific direct and indirect performance 
measurements that will track the long-term progress of Watershed URMP towards 
achieving improvements in receiving water quality impacted by urban runoff discharges. 
Methods used for assessing effectiveness shall include the following or their equivalent: 
surveys, pollutant loading estimations, and receiving water quality monitoring. The long-
term strategy shall also discuss the role of monitoring data in substantiating or refining 
the assessment. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 
 

Reporting (Section H. Pages 77-80 and Section E. Page72) 
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Section H of the Tentative Order requires the Copermittees to submit the following 
reports: 

• Individual and Unified JURMP annual reports - September 30 of each year 
(July 1 – June 30) 

• Individual and Unified WURMP annual reports - January 31 of each year (July 
1 – June 30) 

Although the Copermittees understand that the Tentative Order included these 
changes to allow for a longer time period between the two sets of submittals, the 
Copermittees would receive more benefit from keeping the two timelines for the 
submittals aligned. As such, the language should be revised so that the JURMPs 
and WURMPs are submitted January 316 of each year.  This will allow the 
Copermittees to assess their stormwater program and water quality monitoring 
program and conduct an integrated assessment to identify water quality 
improvements. 
 
Section E.3. requires that the Copermittees submit the Aliso Creek WURMP annual 
report by March 1 of each year for the period January – December of the previous 
year. Since the Watershed Action Plan Annual Report for the Aliso Creek Watershed 
has historically been submitted in November of each year and has been based on 
the fiscal year like the other WURMP reports, it is unclear why Board staff are 
requiring this change.  As such, the Aliso Creek WURMP submittal is now 
inconsistent with the other WURMP submittals both in the date for submittal and the 
time period for which the report covers.   
 
The submittal date for the Aliso Creek WURMP annual report should be modified to 
be aligned with the other WURMP submittals.  The proposed language modification 
is as follows: 
 

3.  Aliso Creek Watershed URMP Provisions 
b.   Each Permittee must provide annual reports by March 1 January 31 of each year 

beginning in 20089 for the preceeding annual period of January July 1 through 
December June 30…….. 

                                                 
6 Reporting schedules will need to be aligned with the Santa Ana Permit reporting schedules. 
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ATTACHMENT C 
 

ORANGE COUNTY ENVIRONMENTAL MONITORING COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment C contains the principal technical comments of the County of Orange (the 
“County”) regarding the monitoring and reporting requirements of Tentative Order No. 
R9-2007-0002 dated February 9, 2007 (“Tentative Order”).   

These comments are divided into two sections:  (1) General Comments, and (2) Specific 
Comments.  The first section discusses the County’s strategic concern with the Tentative 
Order’s requirement, whereas the latter section addresses issues relating to specific 
requirements.   

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating to 
Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report to 
the Regional Board in the future. 

GENERAL COMMENTS 

The principal goal of the Copermittees’ environmental monitoring program is to support 
the Drainage Area Management Plan.  This goal is entirely consistent with other 
observations on the role of monitoring.  For example, “monitoring is most useful when it 
results in more effective management decisions, specifically management decisions that 
protect or rehabilitate the environment.” (NAS, 19911).  A number of the proposed 
modifications to the monitoring program do not appear to be supportive of this goal.  
Further, as changes in protocols and procedures are mandated there is a significant risk 
that they start to compromise the integrity and value of what is increasingly being 
recognized as one of the most comprehensive urban stormwater quality data sets in the 
United States. Finally, while the Board’s interest in moving toward greater regional 
consistency is recognized, the Permittees are concerned that  requirements are being 
prescribed without due consideration of the needs of south Orange County. 
 

SPECIFIC COMMENTS 

E.II.A.1.c. Timing of Mass Loading Station (MLS) Monitoring 

 
The requirement to sample the first wet weather event of the year at each MLS needs to  
be considered in the context of the entire Orange County effort.  Including the six MLSs 

                                                 
1 Managing Troubled Waters, National Academy of Sciences, 1991 
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in the tentative order, there would in future be eighteen MLSs in Orange County 
requiring “first flush” sampling.  
 
Proposed modification: 
 
The requirement to increase the “first flush” sampling effort needs to be predicated on an 
assessment and finding of need.   
 
E.II.A1.d. Flow-weighting of Wet Weather Samples 
 
The requirement to collect flow-weighted composite stormwater samples will not allow 
accurate comparisons to CTR criteria for chronic toxicity due to dissolved metals.  The 
County’s present method provides a more thorough and reliable characterization of a 
storm with respect to comparison to water quality standards.  3-5 time-weighted 
composite samples are collected during a 4-day period to characterize a storm and its 
subsequent effects (see example below).  The first flush sample is collected over an 
hour period and is comprised of six discrete samplings 12 minutes apart.  The 
subsequent composite samples are prepared from bi-hourly samples.  
 
The analyte concentrations from each of the composite samples are combined with the 
respective discharge volumes during the composite samplings to calculate the individual 
and total stormwater loads.  The dissolved metals concentrations from each of the 
samples are compared to the CTR acute criteria. The time-weighted average dissolved 
metals concentrations for the 4-day sampling period are compared to the CTR chronic 
criteria.    
 

Composite Sampling Periods at Costa Mesa Channel
Storm of 2/10 - 2/12/05
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Flow-weighted compositing by field instrumentation (automatic sampler linked to 
portable flowmeter) has many disadvantages including: 
 

• Since the components are linked, if one component fails the system fails. 
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• When programming the autosampler the operator must have a fairly accurate 
prediction of the size of the storm.  If the magnitude is over predicted the sampler 
will not collect enough volume for all of the required analyses.  If the magnitude is 
under predicted the autosampler will collect too frequently and the latter part of 
the storm will be missed unless the autosampler is serviced before or 
immediately after the time of the last sampling.  Since the County will be required 
to monitor 18 MLSs during the first measurable rain event of the season this type 
of maintenance is not possible. 

• The channel rating must be accurate at the time of sampling. Flow rates are 
calculated from the water level records using the channel rating (stage-discharge 
relationship).  Presently, water level records are processed at the end of 
monitoring year (quarterly for Santa Ana Region TMDL programs).  The water 
level records are adjusted (with shifts) to reflect changes in the stage-discharge 
relationship arising from sediment deposition/scouring or new instantaneous 
discharge measurements.  These adjustments can result in significant 
differences in the calculated discharge rates. 

 
If the County were required to modify its current automatic sampling procedure for 
stormwater, manpower limitations would dictate that the process be conducted by flow-
weighted compositing in the laboratory as described in EPA 833-B-92-001 Exhibit 3-20 
(constant time – volume proportional to flow rate).  Aliquots from each bottle, 
proportional to flow rate at the time of collection would be composited into a single large 
container.  Aliquots from the container would be submitted for the required analyses. 
 
Advantages: 
 

• The autosampler and the flowmeter are not linked, reducing the likelihood of 
sampling failure. 

• Unscheduled autosampler servicing (to reprogram the collection frequency due 
to changes in storm magnitude) would not be required. 

 
Disadvantages: 
 

• The volume of a composite sample may not be great enough to accommodate 
all of the chemical and toxicity testing analyses.  For short duration storms the 
volume of the composite sample would be much smaller.  Presently Orange 
County analyzes chronic toxicity in mass emissions samples with multiple 
dilution tests.  Some of these tests require substantial volume.  Approximately 
4 gallons of sample are required for toxicity tests currently conducted on 
stormwater samples under the third term permit. 

• The space limitations of the County’s laboratory would severely hinder 
expeditious processing of all of the samples from the first measurable event of 
each year.   

 
Two automatic samplers, operating simultaneously, would be used to collect bi-hourly 
samples. Each sampler contains eight 1.8-liter glass bottles and the site would have to 
be serviced at least every 16 hours to change bottles and power supplies.  The 
maximum volume collected in each bi-hourly sampling is 2 x 1.8 = 3.6 liters.  The volume 
from each bi-hourly sampling used in the composite sample is calculated as: 
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Vi = VL[(VimaxQi/Qmax) / �(VimaxQi/Qmax)]  where 
 
Vi = volume from each bi-hourly sampling 
VL= volume required for all analyses 
Vimax = volume of the bi-hourly sample corresponding to the greatest discharge rate 
Qi = flow rate for sample i 
Qimax = maximum flow rate recorded for any bi-hourly sampling 
 
�(VimaxQi/Qimax) must first be calculated to ensure that it is greater than VL.  If it is not, the 
equation becomes: 
 
Vi = VimaxQi/Qimax 
 
The following two discharge hydrographs illustrate the disadvantages of flow-composite 
sampling using automatic sampling and laboratory compositing.  The first storm spans 
approximately two days and has a significant peak discharge.  Assuming a maximum 
sample bi-hourly sample volume of 3.6 liters, the total volume of the composite sample 
would be just 12.9 liters.  The sample volumes required for chemical and toxicity tests 
used in the program are tabulated below. 
 
 Analysis Req. Vol. (L) 
 Nutrients incl. TSS 1.5 
 Trace Metals (total) 0.25 
 Trace Metals (diss) 0.25 
 OP + Pyrethroid Pesticides 2.0 
 Carbamate Pesticides 1.0 
 DOC 0.25 
 TOC 0.25 
 TDS 0.25 
 Toxicity Tests 0-1 dilutions 5 dilutions
1 Ceriodaphnia survival/reproduction 6 10 
2 Hyalella survival 1.5 3 
3 Selenastrum growth 1.5 3 
 Total Chem + Tox 1-3 14.75 21.75 
4 Mysid survival/growth 10 14 
5 Sea Urchin fertilization 1 1 
6 Fathead Minnow survival 10 14 
 Total Chem + Tox 1,5,6 22.75 30.75 
 Total Chem + Tox 1,4,5,6 32.75 44.75 
  
 
Storm 2 spans more than seven days and would generate enough volume in the 
composite to accommodate all analyses.  However, these seven days of sampling would 
yield approximately 90 bi-hourly samples (90 1.8-liter bottles) which would have be 
stored and refrigerated until the sampling was completed and the maximum discharge 
rate determined.   
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Discharge Hydrograph for Aliso Creek - Storm of 10/27 - 10/29/04
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Discharge Hydrograph for Aliso Creek - Storm of 2/17 - 2/25/05 
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Proposed Modification: 
 
Clearly the choice of automatic sampling options is not an easy one.  The present 
method and the constant time – volume proportional to flow rate method each have 
advantages and disadvantages.  The choice should not be solely based on costs or 
logistics.  The County recommends that a pilot study be conducted to determine the 
differences between the two methods rather than making such a significant change to 
the direction of the monitoring program through the permit process.   
 
Until the study is completed, the monitoring protocols would remain the same as in the 
third permit.   
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E.II.A.1.d. Dry Weather Composite Sampling 
 
The proposed frequency of sample collection (minimum 3 samples / hour) during dry 
weather monitoring at MLSs does not support the objective of identifying illegal 
discharges and illicit connections and presents significant technical challenges.  During a 
“typical” 24-hour period, flow rate at an MLS does not vary significantly and the changes 
in water chemistry at an MLS would be muted because of the large size of the 
watershed and the number of stormdrain inputs.   
 
In order to comply with this requirement these composite samples would have to be 
prepared using the constant time – volume proportional to flow increment method (EPA 
833-B-92-001 Exhibit 3-19) or constant time – volume proportional to flow rate method 
(Exhibit 3-20).  Either method would require that 72 discrete samples be collected during 
a 24-hour period and that the samples be flow-composited in the laboratory.  Automatic 
samplers linked to flowmeters will not accommodate both constant time collection and 
flow-compositing during the same sampling period. To collect 3 samples/hour and 
produce a flow-composite sample, three automatic samplers would be required at each 
site for each event.   
 
The flow rate at an MLS, as noted above, does not vary significantly during a typical 24-
hour day.   Below is a graphic showing the hourly flow rate in Aliso Creek at the 
streamgauge in Aliso/Wood Canyon Wilderness Park during June of 2006.  As can be 
seen from the graph, the greatest difference between the maximum and minimum hourly 
flow rates during any 24-hour period is less than 35% of the maximum value (9.9 cfs at 
13:00 on 6/3 and 6.5 cfs at 12:00 on 6/4).  To produce a flow-composite sample, aliquots 
from each of the 72 samples collected during the 24-hour period would be combined in a 
single container. The volume of each of the aliquots would be proportional to the flow 
rate (qi/qt) at the time of sample collection and the volume of the sample collected at the 
maximum flowrate.  Unless the pollutant discharge occurred over several hours or if the 
concentration of the pollutant was several orders of magnitude above the baseline 
concentration, it would be difficult to detect intermittent illegal discharges from the 
composite sample concentration.   
 

Hourly Flow Rate in Aliso Creek in Aliso/Wood Canyon Park
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Proposed Modification: 
 
Conduct dry-weather monitoring at MLSs with time-weighted composite samples 
composed of 24 discrete hourly samples.  Compute the mass loads of pollutants as the 
product of the composite sample concentration and the total volume of water discharged 
past the monitoring point during the time of sample collection. 
 
E.II.A.1.g.   Analytical Testing for Mass Loading, Bioassessment, and Ambient 
Coastal Receiving Waters 
 
Nitrite is readily oxidized to nitrate in the natural aquatic environment.  Analysis of this 
form of nitrogen would not provide any added benefit and would significantly increase 
program costs.  Presently and in prior permit monitoring programs, the concentrations of 
nitrite + nitrate has been determined and reported as NO3.   
 
Proposed Modification: 
 
Analyze nitrite + nitrate together as in prior monitoring programs. 
 
Pyrethroid Pesticides  
 
Pyrethroid pesticides are very insoluble and tend to bind to sediment. They would not be 
detected in an aqueous sample unless the sample had a very high concentration of 
suspended solids. 
 
Proposed Modification:   
 
Analyze Pyrethroid pesticides in sediments at Bioassessment sites and in Dana Point 
Harbor. 
 
E.II.A.1.h.(1)  DDE Monitoring at the San Juan Creek MLS 
 
Assuming that the requirement to add DDE monitoring was a product of the 303(d) 
listing of San Juan Creek for DDE, the MLS is not within the water quality limited 
segment defined by the 303(d) list.  The listing was based on samplings conducted at 
SWAMP station San Juan Creek 9.  The 2006 303(d) list states that the estimated size 
affected is 1 mile.  The San Juan Creek MLS is two miles upstream of San Juan Creek 
9.  
 
Proposed Modification: 
 
Do not add DDE monitoring at the San Juan Creek MLS. 
 
E.II.A1.i.   Toxicity Testing at MLSs 
 
The proposed requirement would result in a change in toxicity testing organisms at 
MLSs.  Presently toxicity of stormwater discharges is measured using multiple dilution 
tests with marine organisms to assess the impact of stormwater on the coastal 
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environment.  In the Santa Ana Region monitoring program, testing with marine and 
freshwater organisms is used.   
 
The TDS concentration in at least two (Prima and Segunda Deschecha Channels) of the 
six MLSs is great enough to negatively affect the toxicity test using Ceriodaphnia dubia. 
The seepage of local saline groundwater into these channels causes these high TDS 
concentrations. 
 
Proposed Modification: 
 
For dry-weather samples conduct toxicity testing with: 
 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500 �mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hour) growth test with Selenastrum capricornutum 
3. Acute survival test with Hyalella azteca. 

 
For stormwater samples conduct toxicity testing with: 
 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500 �mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hr) survival/growth test with Americamysis bahia. 
3. Chronic (40-min exposure) fertilization test with Stronglyocentrotus purpuratus. 
4. Chronic (96-hr) survival/growth with larval Pimphales promelas. 

 
E.II.A.4.b.   Toxicity Testing at ACRW Sites 
 
The Tentative Order proposes the use of freshwater organisms for toxicity testing. 
Historically, the aqueous toxicity tests have been conducted with marine organisms 
since the intent of the program is to evaluate the impact of urban runoff on the coastal 
receiving waters. 
 
Proposed Modification: 
 
Continue to use marine organisms for toxicity testing at the ACRW sites. 
 
E.II.A.5.c.(1) Continue Baseline Monitoring at CSDO Sites 
 
The list of sites to continue baseline monitoring (weekly sampling of indicator bacteria in 
the stormdrain and the surfzone) includes four stormdrains (MAINBC, LINDAL, BLULGN 
and PEARL) which are diverted during the AB-411 season.  There should be no 
requirement to sample while drains are being diverted. 
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E.II.A.5.c.(2)  Special Investigations 
 
The Permittees have conducted numerous bacterial source investigations in the Region 
including: 
 

1. Aliso Creek 13225 Directive Monitoring Plan and J03P02 Cleanup and 
Abatement Order Monitoring Plan. 2001-2005.  Quarterly Progress Reports can 
be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/Aliso_reports_studies.asp

 
2. San Juan Creek Microbial Source Tracking Study conducted by the Orange 

County Health Care Agency and the University of South Florida, 2002.  The 
Report can be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/sanjuan_reports_studies_Qtr1_sectio
n1.asp 

 
3. Bacterial Source Tracking Study on Prima Deshecha Channel conducted by 

MEC/Weston Solutions on behalf of the County and San Clemente, 2006.   
 
These studies need to be explicitly recognized in the Tentative Order and duplicative 
efforts not required. 
 
Proposed Modification: 
 
Requirements for bacterial source investigations should be stayed pending development  
of emerging source tracking methodologies. 
 
E.II.B.1  MS4 Outfall Monitoring During Wet Weather 
 
The requirement to monitor MS4 outfalls during wet weather does not support source 
investigations. 
 
Proposed Modification: 
 
Continue to use the Dry-weather Reconnaissance data as the primary monitoring effort 
to identify potential sources within the watershed.   
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24264 El Toro Road • Laguna Woods, CA  92653 • Phone (949) 639-0500 • Fax (949) 639-0591 

 
CITY OF LAGUNA WOODS 

      
Milt Robbins 
Mayor 
 
Bert Hack 
Mayor Pro Tem 
 
Robert Bouer 
Councilmember 
 
Bob Ring 
Councilmember 
 
 Brenda B. Ross  
Councilmember 
 
Leslie A. Keane 
City Manager 
 
 

  
 
April 4, 2007 
 
Mr. John H. Robertus      
Executive Officer      
Regional Water Quality Control Board   
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 
 
Re: Tentative Order No. R9-2007-0002 
 
Dear Mr. Robertus: 
 
The City of Laguna Woods appreciates the opportunity to comment on South Orange 
County Municipal Stormwater Permit Tentative Order No. R9-2007-0002.   
 
The City of Laguna Woods would like to go on record as supporting the comments 
developed by the County of Orange, as the Principal Permittee, and outlined in their 
letter dated April 4, 2007.   
 
In addition, it is our hope that the Regional Board and their Staff would provide the 
copermittees the opportunity to address the response to comments (from the April 4th 
letter) in the official public hearing record. Therefore, we would request that the 
public hearing remain open for a reasonable period of time after the Regional Board 
staff’s response to comments.   
 
If you have questions or comments, I can be contacted at 949-639-0521. 
 
Respectfully, 
 
 
 
Lauren Barr 
Community Development Director 
City of Laguna Woods 
 
 
 
CC: Richard Boon, County of Orange, via e-mail 
        Jeremy Haas, SDRWQCB, via e-mail 
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Supporting Document No. 7 
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Item No. 9 
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Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 1 

 
The following are the preliminary comments of the above-referenced parties on the February 9, 2007 Tentative Order No. R9-2007-

002 For Discharges of Urban Runoff from Municipal Separate Storm Sewer Systems (MS4s) for the County of Orange, Incorporated Cities of the 
County of Orange, and the Orange County Flood control District within the San Diego Region (the “Tentative Order”).  Given the process for 
comment, and status of the Tentative Order reviewed, please consider these comments preliminary.  The submitting parties intend to participate 
fully in the public process for adoption of a renewed Tentative Order, and therefore must reserve the right to submit additional comments and 
information for inclusion in the administrative record, and for consideration by San Diego Regional Board staff and board members as the process 
for preparation and adoption of the subject MS4 Permit proceeds. All documents, attachments, comments memoranda and other materials 
referenced or cited in this document are hereby incorporated by reference into these comments.  Capitalized terms and acronyms used herein and 
not otherwise defined have the meaning ascribed to them in the Tentative Order 

 
Issue Tentative Order 

Requirement/Concern 
Comments 

Threshold Issue:     
Failure to give proper 
notice of  agency 
action.  

Violates due process 
and statutory 
mandates 
 

Review of documents the Regional 
Board’s website fail to advise the 
public concerning the nature of these 
proceedings.  The Notice of Hearing 
simply states that the Regional Board 
intends “to hold a public hearing”… 
and “Upon adoption, at a later date, 
Order R9-2007-0002 will replace R9-
2002-0001.”  The Tentative Order and 
the Fact Sheet/Technical Report. 
 

• Comment:  As a threshold matter, the Regional Board has not identified the 
procedural nature of the present proceedings.  Neither the Tentative Order nor any 
other document on the Regional Board’s website advises whether the Regional 
Board considers the instant proceeding quasi-legislative or quasi-adjudicative, 
subject to Cal. Gov. Code §11400 et seq.  If the Regional Board considers the 
action quasi-legislative, we would have expected a “Notice of Proposed 
Rulemaking.”  If the Regional Board considers this action to be an administrative 
adjudication, we would expect full compliance with Cal. Gov. Code §11425.10 et 
seq. (Administrative Adjudication Bill of Rights), which requires, among other 
things, that a copy of the procedures to be followed be given to the individuals at 
whom the adjudication is directed.  Cal. Gov. Code §11425.10 (a)(2).  

The nature of the proceeding, whether rulemaking or adjudication, has 
immense bearing on all aspects of the action, from the initial form and service of 
notice, to the specificity of the Findings and the substance of the evidence that 

0001735



Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 2 

Issue Tentative Order 
Requirement/Concern 

Comments 

supports the Regional Boards’ decision.  In addition to satisfying the Government 
Code, the Regional Board must also clarify the nature of the proceedings at the 
onset to ensure that the regulated community and other affected individuals’ 
fundamental rights to due process under both the California and federal constitution 
are protected.  Clearly, where the nature of the proceeding has not been disclosed 
adequate “notice” has not been given, and a full opportunity to be heard, including 
the right to challenge evidence and supplement the record, has not been provided.  

1. Improper 
Regulation of 
Discharges “Into” 
Storm Drain Systems 
 
Exceeds Legal 
Authority 
 
 
 

While we agree that source controls 
should generally be encouraged, 
Tentative Order No. R9-2007-0002 
(“Tentative Order”) provides: 
“Discharges into and from municipal 
separate storm sewer systems (MS4s) 
in a manner causing, or threatening to 
cause, a condition of pollution, 
contamination, or nuisance …are 
prohibited.”  Tentative Order, 
Findings §§ D.3.b., D.3.c., D.3.d., 
 D.3.e., at pp. 10-11; and § A.1., at p. 
15. See also, Fact Sheet/Technical 
Report (Technical Report) Discussion 
of Finding § D.3.d, at p. 55.  

This provision shifts to Copermittees 
liability for pollution in stormwater, as 
well as non-stormwater discharges 
that may enter their MS4s as a result 

• Comment: The Federal Water Pollution Control Act (“Clean Water Act” or 
“CWA”) and its implementing regulations require that MS4 operators adopt means, 
measures and methods to control discharges into storm drains that may cause 
pollution (illicit discharges, non-stormwater discharges and other discharges that 
may be significant contributors of pollutants); but the CWA and federal regulations 
do not contemplate that Copermittees would be liable for, and subjected to civil and 
criminal penalties for the discharges of others into storm drains that could cause 
pollution if the methods, means and measures adopted by MS4 operators are 
ineffective in any particular instance to control such a discharge.  See 33 U.S.C. § 
1342(p)(3); 40 C.F.R. §122.26(d)(2); 40 C.F.R. §122.34(3).  To the extent that the 
Board seeks to impose this requirement under its independent state authority, the 
requirement is both an unfunded mandate and, more importantly, a requirement that 
lacks any feasibility.  As a result, the Tentative Order should be revised to mandate 
that Copermittees adopt means, methods and measures to control improper 
discharges into the MS4 system, and require investigation and follow up to control 
improper discharges if they occur.  The Tentative Order should not, however, 
create a prohibition against discharges into the MS4, and in turn, a violation by, and 
liability for the Copermittees if those discharges occur, because the discharges are 
not in the immediate control of the MS4 operator.  Per SWRCB Order WQ 2001-
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Issue Tentative Order 
Requirement/Concern 

Comments 

of unknowing, accidental, and even 
intentionally illicit activity.  These 
discharges may include, but are not 
limited to, industrial discharges, 
sewage discharges, residential 
hazardous materials spills, nursery and 
farming discharges, and non-
compliant discharges from upstream 
MS4 systems.  Even if the MS4 
operator properly adopts, implements 
and enforces appropriate measures, 
ordinances and programs to control 
and prevent these types of unpermitted 
discharges in accordance with the 
Clean Water Act and its implementing 
regulations.  While the Clean Water 
Act mandates that MS4 operators shall 
adopt means, methods and measures, 
and/or interagency agreements with 
other MS4 operators to identify and 
control illicit discharges that would 
introduce pollutants into an MS4 
system, it does not contemplate that, 
as set forth in the proposed provision 
of the Tentative Order, the 
Copermittees would have strict 

15, the Regional Board may encourage control of discharges into the MS4, but 
there is not authority for creating civil/criminal penalties for Copermittees due to 
the improper discharges of others to the MS4.  The Basin Plan provision cited in 
the Technical Report as supporting prohibition of discharges “into” MS4s similarly 
prevents discharges of waste to waters of the state – not to MS4s.  

• Comment: State Water Resources Control Board (“State Board” or 
“SWRCB”) Order 2001-15 found the exact language used in Tentative Order § 
A.1. invalid and overly broad because it regulates stormwater and non-stormwater 
discharges “into” MS4s, when the Clean Water Act and Porter-Cologne Water 
Quality Control Act (“Porter-Cologne”) regulate discharges of waste and pollutants 
from MS4s to receiving waters. SWRCB Order WQ 2001-15 at pp. 9–10; see also 
id. at p 10 n.21.  33 U.S.C., �1342(p)(3)(B) authorizes the issuance of permits for 
discharge “from municipal storm sewers.”   40 C.F.R. §122.26(a)(3).  

• Comment: Regional Water Quality Control Boards (“Regional Board” or 
“RWQCB”) can emphasize control of discharges into the MS4 to improve the 
quality of discharges from MS4s, and can emphasize that dischargers into MS4s 
continue to be required to implement a full range of Best Management Practices 
(“BMPs”), and must establish legal authority to control discharges to the MS4.  
SWRCB Order WQ 2001-15, at pp. 9-10; 40 C.F.R. §122.26(d)(2)(iv)(D).  
However, MS4 permit prohibitions may not broadly restrict all discharges into an 
MS4 and subject Copermittees to civil/criminal enforcement and liability for such 
discharges, for policy as well as legal reasons.  Discharges “into” MS4s should not 
be restricted in part because that approach does not allow flexibility to use regional 
solutions where they could be applied in a manner that fully protects receiving 
waters.  Id.  These provisions are therefore inconsistent with the provisions of the 
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Issue Tentative Order 
Requirement/Concern 

Comments 

liability for non-compliant stormwater 
and non-stormwater discharges as an 
NPDES Permit violation.  

Tentative Order that allow implementation of ‘shared BMPs.’  

• Comment:  The Tentative Order attempts to justify control of discharge “into” 
MS4s and liability for Copermittees for the discharges of others into MS4s based 
on a finding that MS4 facilities often include natural water bodies as both receiving 
waters and MS4 facilities, thereby placing responsibility for any water quality 
impairment of those combined waterbodies/MS4s on Copermittees.   Tentative 
Order, Findings §§ D.3.c. and D.3.d. These findings together supply the basis for 
Tentative Order requirements that create significant liability exposure for local 
governments for discharges of others “into” MS4s, regardless of whether 
Copermittees in fact own or operate natural receiving waters considered by the 
Tentative Order to be MS4 facilities.  The State Board has already rejected the 
proposition that because some receiving waters are part of the MS4s, Regional 
Boards can broadly restrict discharges “into” the MS4 system, and hold 
Copermittees liable for violations of MS4 permits for such discharges.  SWRCB 
Order WQ 2001-15, at p. 10.  Therefore, Tentative Order provisions should be 
revised to be consistent with the State Board’s holding.  
 
See Items 2, 9 and 10 below  

2. Improper 
attempt to demand 
that Copermittees 
“terminate” access to 
MS4s. 
 
Exceeds legal 

The Technical Report discussion of 
Finding § D.3.b. provides: “the 
municipality must demonstrate that it 
has adequate legal authority to control 
the contribution of pollutant in 
stormwater…control in this context, 
means not only to require disclosure 

• Comment:  The Regional Board misconstrues its authority under 33 U.S.C. § 
1342(p)(3)(B)(ii) to prohibit illicit and non-stormwater discharges into MS4s. 
Instead, the Regional Board attempts in the Technical Report to bootstrap this 
provision into a requirement that MS4 operators (“municipalities”) must “cut-off” 
access to MS4s for certain stormwater inflows.  For reasons set forth more fully in 
Item 1 above, the Tentative Order exceeds the scope of the Regional Board’s 
jurisdiction and authority.  Even if it were technically possible for municipalities to 
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Issue Tentative Order 
Requirement/Concern 

Comments 

authority and creates 
significant liability 
for Copermittees.  
 
Imposes technically 
infeasible 
requirement, and 
therefore is 
inconsistent with a 
proper interpretation 
of MEP.  See Items 
12 & 13 below.  

of information, but also to limit, 
discourage or terminate a stormwater 
discharge to the MS4.  Technical 
Report at p 53.  

Regional Board staff comments at the 
March 12 public Workshop on the 
Tentative Order indicate that 
municipalities must physically 
terminate discharges from upstream 
dischargers, including small MS4s, as 
necessary to comply with the 
requirements of the Tentative Order. 
The imposition of an obligation to 
physically terminate stormwater 
discharges to a public MS4 system, is 
an interference with Copermittees 
governmental function and would 
exposure them to significant liability 
associated with any consequential 
flood and flood hazards.  

See Geosyntec Memorandum at p. 10. 

terminate certain upstream discharges, such “closure” could cause significant flood 
damage to personal and public property, violating statutes and regulations related to 
the operation and maintenance of flood control structures and interfering with 
public and private agreements setting forth drainage rights.  Cal. Water Code §§ 
8100, 8128, 8157, 8158.  See generally, Cal. Water Code § 8100 et seq.; 23 Cal. 
Code Regs. § 1 et seq.  Compliance with this Regional Board mandate would pose 
significant legal consequences for the municipalities.  Mt. Healthy City Sch. Dist. 
Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977).  See generally, Hopkins v 
Clemson Agricultural College, 221 U.S. 636 (1911) (counties, municipalities and 
other public corporations are not exempt from suit where it is alleged that their 
actions have injured private parties or their property.)  Thus, it is likely that any 
state imposed permit condition that require municipalities to terminate stormwater 
inflows to their MS4 system in a manner that could result in a flood hazard, or 1) 
violate stormwater drainage rights would be unenforceable and void.  

EPA has argued that the obligation for municipalities to implement 
“management -type controls” to restrict third party discharges that would enter their 
MS4s does not violate the Tenth Amendment.   64 Fed. Reg. 68722, 68765-66 
(Dec. 8, 1999).  However, the federal government is not able to compel state (or 
municipal) governments in a way that would “excessively interfere with the 
functioning” of their political subdivisions.  Id. citing Printz v. United States, 117 
S.Ct. 2365, 2383 (1997).  Here, the Regional Board is seeking to go well beyond 
“management type controls.”  To impose requirements like blocking access to 
MS4s, which would interfere with Copermittees obligations as a political 
subdivision to protect human health and property from the effect of flooding and to 
protect innocent parties property and drainage rights.  Consequently, the Regional 
Board has no legal basis for this requirement and cannot use EPA’s guidance to 
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Issue Tentative Order 
Requirement/Concern 

Comments 

justify its more draconian approach.  

• Comment: In many circumstances, it is likely to be not only legally infeasible, 
but impossible to terminate discharges to an MS4, particularly those from upstream 
MS4s or relatively large tributary catchments.  As a practical matter, there is no 
available technology or other known mechanism to safely terminate discharges to 
the MS4s taking into consideration the need to sever thousands of discharges - 
particularly storm flows rather than solely dry weather flows, which simply cannot 
be accomplished given soils, infiltration and/or sewer system capacity constraints. 
See Geosyntec Memo at p. 10.  

3. Improper 
definition of runoff as 
“waste” 
 
Exceeds Legal 
Authority 
- 
 

The Tentative Order incorrectly 
characterizes runoff as “waste.” 
Findings �� C.1. and C.3, at p. 3 
Specifically, Tentative Order, Finding 
§ C.1. at p. 3 states: “The discharge of 
urban runoff from an MS4 is a 
‘discharge of pollutants from a point 
source into the waters of the 
U.S.(emphasis added.). 
Tentative Order § C. 3 also misstates 
this important point:  “The discharge 
of pollutants and/or increased flows 
from MS4s may cause or threaten to 
cause the concentration of pollutants 
to exceed applicable receiving water 
quality objectives. . . .” Tentative 

• Comment:  Discharge of “runoff” is not a discharge of “waste.”  The State 
Board has clearly stated recognized this point, by finding:  “An NPDES permit is 
properly issued for discharge of a pollutant to waters of the United States. Clean 
Water Act § 402(a).”.SWRCB Order WQ 2001-15 at p.9.  Further, the Clean Water 
Act regulates the discharge of pollutants, which may be contained in stormwater, 
rather than the discharge of stormwater without pollutants.  33 U.S.C. ��1342 (a).  
Notably, the Clean Water Act defines “pollution” as “the man-made or man-
induced alteration of the [water's] chemical, physical, biological, and radiological 
integrity….”  33 U.S.C. § 1362(19).  Similarly, Porter-Cologne regulates the 
discharge of waste to waters of the State.  Cal. Water Code §§13260-1370, 13370-
13389, and 13399.25-13399.43. Further, Cal. Water Code § 13241(b) requires the 
Board to take into account the “environmental characteristics of the hydrological 
unit at issue, including the quality of water available thereto.”  Similarly, the State 
Board has recognized this point:  “…it is the waste or pollutants in the runoff that 
meet these definitions of “waste” and “pollutant” [under Cal Water Code § 
13050(d) and 40 C.F.R. § 122.2], and not the runoff itself.”  SWRCB Order WQ 
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Order § C. 3 at p. 3 (emphasis 
added.).    

2001-15, p. 12.  While stormwater may contain waste, it is improper to characterize 
stormwater as waste per se or pollution per se.  The Tentative Order should be 
revised to be consistent with SWRCB Order WQ 2001-15.  

• Comment: Moreover, in many instances, storm water will naturally contain 
significant loads of, for example, sediment.  Such natural loads are not “pollution” 
as defined by the Clean Water Act.  33 U.S.C. § 1362 (19).  Instead, the Clean 
Water Act has as its objective or aspiration “restor[ing] and maintain[ing]” the 
natural characteristics of waters.  Similarly, California Water Code section 
13241(b) requires considerations of the “[e]nvironmental characteristics of the 
hydrographic unit at issue, including the quality of water available thereto.”  
Inherent in this balancing factor is the natural environmental characteristics – of 
course (i.e., natural loads).   The Regional Board’s definition of all storm water as 
“waste” violates these fundamental principles 

• Comment:  By inappropriately equating runoff flows as waste, rather than 
correctly regulating the constituent pollutants, the Regional Board sets up an 
expansive jurisdictional framework for regulating treated and clean stormwater, and 
runoff volume, rather than pollutants.  The Boards’ authority is limited to 
regulating the discharge of pollutants.  Per Tentative Order § A.3. at p. 2, the 
Tentative Order is intended to be inconsistent with SWRCB Orders WQ 2000-11 
and 2001-15, and should be revised.  Revision of the Tentative Order is necessary 
to assure that the requirements imposed are reasonably related to the control of 
specific pollutants, specifically and expressly found, based on current and local 
data and information, to cause excursions of receiving water quality standards.  Cal. 
Water Code § 13263(a).  In this way, Copermittees and the regulated community 
can better target their water quality efforts as needed to protect beneficial uses. 
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4. Findings are 
an abuse of discretion 
and not supported by 
sufficient evidence. 
 
Denies Due Process  
 
Results in improper 
determination of 
Maximum Extent 
Practicable 
(“MEP”).  
 
 See Items 12 13, 38  
below. 

The RWQCB has failed to support 
many of its technical findings 
concerning discharge characteristics, 
hydromodification impacts and 
controls, and efficiency of BMPs with 
sufficient evidence in the record.   
 
Technically insufficient findings result 
in improper Tentative Order 
requirements and over-prescriptive 
and/or ineffective mandates. 
 
Tentative Order, Findings §§ C.3, C.4, 
C.5, C.8, C.9, C.10, D.1.b., D.1.c., 
D.2.b., D.2.c., D.3.b., D.3.c. 
We address technical deficiencies of 
the individual findings in Items 
5,6,7,8,14,15,16,17,19 & 19 below.  
 
 

• Comment:  The Regional Board must support the requirements in the 
Tentative Order with specific findings supported by sufficient evidence.  City of 
Rancho Cucamonga v. Regional Water Quality Control Board, 135 Cal. App. 4th 
1377, (2006).  In addition, the Regional Board must “set forth findings to bridge the 
analytical gap between the raw evidence and the ultimate decision or order.”  
Topanga Ass’n. for Scenic Community v. County of Los Angeles, 11 Cal 3d 506, 
515 (1974); see also In the Matter of the Petition of the City and County of San 
Francisco, et. al., SWRCB Order WQ 95-4 (1995 WL 576920 (Cal. St. Wat. Res. 
Bd. at pp. 4-5.)).   

•   

• Comment:  The Regional Board fails to support Tentative Order, Findings §§ 
C.3, C.4, C.5, C.8, C.9, C.10, and D.1.b. with sufficient evidence presented in 
either the Technical Report or the Tentative Order.  This failure makes it 
impossible to determine whether the Tentative Permit requirements are necessary 
or appropriate and denies the regulated community a full and complete opportunity 
to comment on the Tentative Order, and to participate in the regulatory process, in 
violation of state and federal rights to due process and the public participation 
requirements of the Clean Water Act, 33 USC § 1342(a)(1) and Water Code 
§13262(a).  

• Comment:  In general, the Report of Waste Discharge (“ROWD”) submitted 
by the County indicates that, based on available evidence and monitoring data, the 
Drainage Area Management Plan and locally adopted water quality ordinances and 
Model Water Quality Management Plans (called JURMPs in the Tentative Order) 
are sufficient and substantial water quality control progress has been made.  Taken 
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in its entirety, the ROWD clearly shows that there is no reason for the Tentative 
Order to mandate sweeping changes to the existing local agency programs.  
Further, to the extent that changes are needed, they should be tailored to the 
specific areas in which the local programs have identified weaknesses, and any 
such weaknesses can only be assessed after evaluating available data.  

• Comment:  In issuing the Tentative Order, the Regional Board has abused its 
discretion by 1) failing to support its findings with best available science, and 2) 
failing to consider current available and peer reviewed science that reaches 
conclusions that are different than those set forth in the findings.  See generally, 
Geosyntec Memo identifying a numerous of cited studies as technically deficient 
and/or not supporting the positions that the Regional Board’s use of them.   

• Comment:  All the technical and scientific data on which the Regional Board 
has relied in creating the Tentative Order must be made available to Copermittees 
and the public.  Further, if the Regional Board is using its technical staff, or 
consultants to interpret the cited studies, copies of any analysis or interpretive 
documents that inform the Findings in the Tentative Order must be included in the 
record.  See City of Rancho Cucamonga v. Regional Water Quality Control Board, 
135 Cal. App. 4th 1377, 1384-85 (2006).  BILD and BIAOC hereby object to the 
present record as noted and hereby request that a full and complete copy of the 
administrative record be made available to Copermittees and the public in a timely 
manner so that they can consider the body of evidence and supplement it as 
necessary.  Id.  

• Comment:  The Regional Board’s failure to evaluate and build upon any the 
many successful watershed management programs identified in the ROWD is of 
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grave concern.  We note that the Regional Board staff has been invited to 
participate in some of these programs.  See generally, ROWD, especially Executive 
Summary, and Section 9 DAMP and Section 12 Watershed Action Plans.  The 
Regional Board has failed to consider these current and on-going watershed efforts, 
and instead seeks to overlay a system of its own devising.  There is no evidence in 
the record that would explain why the Regional Board has disregarded 
Copermittees programs. 

 See also discussion in Items 5 - 7 below. 
5. Findings not 
supported by 
sufficient evidence. 
 
Denies Due Process  
 
Results in improper 
determination of 
MEP  (See Items 12 
and 13 below) 

In Tentative Order, findings §§C.3, 
C.4, and C.5, at p.3 and, the Regional 
Board makes a number of conclusory 
statements concerning urban storm 
water, but has failed to support these 
findings with current, local and 
relevant technical data.   
 
 

• Comment:  At present, the administrative record does not contain sufficient 
evidence to support the Regional Board’s findings.  Specifically, the Regional 
Board must identify all of the technical data that is relevant to making each finding, 
whether it supports or controverts the finding made, and should provide a weight of 
the evidence analysis to support its conclusions.  See Costle v Pacific Legal 
Foundation, 445 U.S. 198 (1980) (Evidentiary public hearings are available and 
appropriate when NPDES permits are issued.).  

• Comment:  In making Tentative Order Findings §§C.3. C.4, and C.5., at p.3 to 
support this rulemaking, the Regional Board failed to evaluate the totality of the 
available evidence to support conclusions.  We note that the Technical Report at 
pages 8 and 25 reference monitoring data in the watershed, but this data has not 
been summarized or placed in the record, denying a proper opportunity for public 
review, comment and public participation.  Moreover, the ROWD suggests that 
significant monitoring and assessment data has been developed for Southern 
Orange County, but these data and a summary of them are also missing from the 
record.  Report of Waste Discharge (“ROWD”) at p.1.  
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• Comment:  The few studies that have been identified in support of Finding § 
C.3 of the Tentative Order at p. 23 of the Technical Report are national studies 
and/or are significantly outdated, and do not reflect local conditions or post-MS4 
Permit runoff water quality controls and programs.  Further, more current and 
relevant data is available, but has not been evaluated or placed in the record.  

6. Finding C.4. 
is not supported by 
sufficient evidence 
 
Denies Due Process  
 
Results in improper 
determination of 
MEP  (See Items 12 
and 13 below).  

Finding § C.4 of the Tentative Order 
provides that “human illnesses have 
been linked to recreating near storm 
drains flowing to coastal waters” and 
that urban runoff pollutants can 
bioaccumulate in humans. Tentative 
Order, Finding, § C.4. at p.3. 
 
In reaching this conclusion the 
Regional Board has failed to review 
current data and studies reaching 
conclusion that differed than the 
conclusion in the finding.  
 
. 

• Comment:  The Regional Board has failed to provide sufficient evidence that 
supports Finding § C.4, and the Finding is contrary to a proper and complete 
summary of available scientific evidence as a whole.  As a result, the finding is 
misleading and does not constitute a comprehensive summary of available 
scientific evidence.  By way of example, a study conducted by PBS&J in coastal 
watersheds near Laguna Beach in Orange County (PBS&J, 1999) found that 
indicator bacteria concentrations in receiving waters downstream from the 
developed/urban watersheds were not significantly different than concentrations in 
receiving waters downstream from undeveloped watersheds.  Additional analysis 
conducted by Paulsen and List (Paulsen and List, 2005) further supported these 
findings.  These studies conclude that the occurrence of bacteria in surface water, 
and the resulting assumed potential for illness, cannot be directly linked to urban 
runoff, as opposed to runoff from natural areas.  Further, Paulsen and List 
summarize the debate over the use of bacteria monitoring for pathogenic indicators, 
and point out that scientific studies show no correlation between bacteria levels and 
pathogens and therefore bacteria may not indicate a significant potential for causing 
human illness (Paulsen and List, 2005).  In a recent field study conducted by 
Schroeder et al., pathogens (in the form of viruses, bacteria, or protozoa) were 
found to occur in 12 of 97 samples taken, but the samples that contained pathogens 
did not correlate with the concentrations of indicator organisms (Schroeder et. al. 
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2002).  Further study by the Southern California Coastal Water Research Project 
(“SCCWRP”) in Mission Bay, where efforts have been made to eliminate human 
sources of sewage, has demonstrated no link between concentrations of indicator 
bacteria and either an increased risk of human illness or the presence of human 
pathogens.  Colford, J.M., Jr., T.J. Wade, K.C. Schiff, C. Wright, J.F. Griffith, S.K. 
Sandhu, S.B. Weisberg, Recreational water Contact and Illness in Mission Bay, 
California, Southern California Coastal Water Research Project (SCCWRP) 
Technical Report #449, 2005.  These studies suggest that bacteria are not 
necessarily a proper indicator of pathogens or associated human health risk.  The 
far-reaching statement in Finding § C.4 suggesting that human illness has 
unequivocally been directly linked to urban runoff is not supported by sufficient 
evidence, and contradicts the available scientific evidence.   

7. Hydromodific
ation position does 
not include in the 
record or take into 
account available 
information and data 
 
Denies Due Process  
 
Results in improper 
determination of 
MEP  (See Items 12 
and 13 below)  

Finding § C.8 makes general and 
sweeping statements about the effect 
of hydromodification on the 
watershed.  Technical Order Finding § 
C.8. at p.6, Technical Report at pp. 
28-32.  These findings should be 
revised to properly summarize 
available scientific and technical 
information as summarized in this 
comment and more specifically 
described in the Geosyntec 
Memorandum dated April 4, 2007, 
attached hereto and incorporated by 
reference.  (“Geosyntec Memo”)  

•  Comment:  The conclusions set forth in the Regional Board’s Tentative 
Order, Finding § C.8 regarding the impact of impervious surfaces 
(hydromodification) are arbitrary as well as inappropriate because they do not take 
into consideration the many factors that contribute to this issue – in particular all 
six of the Water Code section 13241 balancing factors (see discussion Item 12 
below).  As discussed in the Geosyntec Memo at pp. 1-3, the Regional Board has 
not accurately interpreted or considered the body of technical evidence regarding 
hydromodification and the effect of imperious surfaces on stormwater runoff.  
Some specific concerns include, but are not limited to:   

1)  the effect of imperiousness on hydromodification is more complicated 
than the Technical Order suggests.  Geosyntec Memo p.1.  

2)  all cited studies of hydromodification impacts and potential control 
strategies have been conducted at the watershed and subwatershed scale, 
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and specifically state that the principles that may derived from them are 
only applicable at that broad planning scale; 

3) the finding that the conclusion that 2 to 3% impervious area creates 
geomorphic channel response is valid only for small watersheds with 
certain in-stream characteristics;  

4)  dischargers who use treatment controls or combined volume 
reduction/and treatment controls can assure runoff characteristics that are 
substantially the same as runoff from pervious “natural” settings.  This can 
assure runoff characteristics that avoid channel degradation.  

5)   only uncontrolled runoff from impervious surfaces may be 
significantly greater in volume, velocity, and duration.  

6)    increased runoff volume, velocity duration may increase erosion, or 
may not, depending on a variety of other factors in addition to site-specific 
runoff characteristics including:  in-channel grade, bed and bank materials, 
channel susceptibility to destabilization v. reset events, condition of other 
areas (impervious/pervious/soils conditions) in tributary catchment.  Not all 
watersheds respond to addition of impervious surface in the same manner, 
or even in accordance with general rules or formulas.  

7)  the fact that the studies cited by the Regional Board have not been 
conducted with sufficient scientific rigor to allow them to be used to 
support the conclusions the Regional Board has drawn.   

The Tentative Order must provide that any hydromodification control 
standard adopted should be based upon a watershed or subwatershed scaled 
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study and evaluation that takes into account all appropriate local factors to 
determine required level of hydromodification control.   

• Comment:  As a result of the overgeneralization of information, the finding 
fails to provide an appropriate analytical link between the data summarized in the 
Technical Report in support of the finding and the regulatory requirements in the 
Tentative Order governing hydromodification.  This lack of analytical link and 
thorough evaluation of available studies in turn creates an improper determination 
with respect to requirements that constitute MEP.  See Items 12 & 13 below.  

8. Insufficient 
relevant evidence to 
properly characterize 
the relationship 
between urbanization 
in Southern Orange 
County and increased 
pollution. 
 
Denies Due Process  
 
Results in improper 
determination of 
MEP  (See Items 12 
and 13 below) 
 

Tentative Order, Finding § C.9 states: 
“Urban development creates new 
pollution sources as human population 
density increases and brings with it 
proportionately higher levels of car 
emissions, car maintenance wastes, 
municipal sewage, pesticides, …  As a 
result, the runoff leaving the 
developed urban area is significantly 
greater in pollutant load than the pre-
development runoff…”  Tentative 
Order, Finding, � C.9. at p. 6.  
However, there is no evidence in the 
record to suggest that the Finding 
applies to urbanization in Orange 
County. 
Tentative Order, Finding § D.1.e 

• Comment:  Available data indicate that the relationship between pollutant 
loads and land use is a much more complicated than Tentative Order Finding � C.9 
indicates.  See Geosyntec Memo, at pp. 3-4. Moreover, Finding § C.9. is not true of 
Orange County generally, although it may be true in some circumstances.  Before 
this finding can be used as the basis for rulemaking, the Regional Board must 
support the finding with sufficient evidence in the record for each MS4 system to 
which it is applied.  

• Comment:  Whether runoff from urban areas contains significantly greater 
pollutant loads than runoff from the same areas in the pre-development condition 
will depend on a number of factors, including pre-development land use, and the 
type of pollutant at issue. See Geosyntec Memo, at pp. 3-4.  As a result, while the 
statement Finding ��C.9 may be true for some pollutants depending upon pre-urban 
land uses, it certainly is not true for all situations.  For example, urbanized areas 
typically contribute far smaller loads of TSS, nitrate, chloride and other pollutants 
that adhere to sediment in runoff from open space and agricultural uses.  Similarly, 
urban areas generally contribute lower pesticide and nutrient loads than prior land 
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“Significant urban runoff challenges 
remain, broadly stating that Urban 
Runoff continues to be the leading 
cause of water quality impairment in 
the region.” Technical Report p 8. 
 
Tentative Order, Finding ��C.10 
states:  “[d]evelopment and 
urbanization especially threaten 
environmentally sensitive areas 
(ESAs) such as water bodies 
designated as supporting a RARE 
beneficial use and CWA § 303(d) 
impaired water bodies.  Tentative 
Order § C.10. at p. 6. 
 
 

uses associated with agriculture.  See Geosyntec Memo, at p. 3.  Further, this 
finding fails to take into account the substantial effect that post-development BMPs 
have on urban runoff water generally. This Finding should be revised to accurately 
reflect the complex relationship of pollutant loads for urbanized areas v. those 
associated with pre-development conditions.  In its current form, Finding § C.9. is 
too simplistic and, as a result is inaccurate and misleading.   

• Comment:  New development and redevelopment do not necessarily increase 
atmospheric deposition on regional basis.  While population growth can increase 
air emissions that, in turn, can result in increased water quality issues related to 
atmospheric deposition, to the extent that new development or redevelopment is 
only accommodating an existing population level, that activity alone does not 
increase emissions or atmospheric deposition.  It may change the location in a 
watershed of emissions and their deposition within the air basin, but new 
development does not generate new or increased emissions or atmospheric 
deposition.  This finding lacks sufficient evidence to the extent that it intends to 
affirmatively establish a link between land use and atmospheric deposition.   

• Comment:  The Regional Board cites no evidence to support Finding § C.10 
at p. 6.  The only study cited, Mitigation of Storm Water Impacts From New 
Developments in Environmentally Sensitive Areas, deals with mitigation measures 
not the alleged causal connection between new development and water quality 
impairment.  Technical Report p. 32.  The Regional Board must have evidentiary 
support for the connection relevant to the waterbodies of the South Orange County 
subregion at issue.  Once the causation element is established, the Finding must 
take into account treatment control BMPs as well as creation /restoration and 
mitigation required for direct and indirect impacts to function, values, habitat and 
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hydrology when a new development or redevelopment impacts an ESA.  Such 
restoration, mitigation, and creation is required by inter alia, NEPA, CEQA, CWA 
§§401, 401,and implementing regulations, Cal. Fish & Game Code 1600, et. seq., 
and state and federal Endangered Species Acts.  

• Comment:  Although the first clause of Finding § C.10 concludes that 
“[d]evelopment and urbanization especially threaten environmentally sensitive 
areas (ESAs)”, the remainder of the sentence lumps ESAs together indiscriminately 
with all CWA 303(d) listed waterbodies.  To the extent that the Regional Board 
acts to implement this Finding by imposing additional restrictions on discharges of 
urban runoff, it must do so with regard to specific ESAs (such as those with RARE 
beneficial uses, ASBA, and/or NCCP/Reserve areas), and then solely based upon 
the listed POCs that have been shown by sufficient evidence to be related to land 
use activity.  The Tentative Order and/or the Technical Report should identify with 
specificity these ESAs and the POCs related to urban developments that threaten 
them.  Further, guidance for where to apply the restrictions that implement this 
Finding and the content of those restrictions should be both ESA and pollutant 
specific and clear.   

• Comment:  Further, to the extent that the Regional Board intends to make 
Findings §§ C.9. and C.10 the bases for regulation in the Tentative Order, both 
state and federal law require that water quality regulation be linked to listed 
pollutants of concern for specific water bodies on the CWA 303(d) list.  33 U.S.C. 
§1313(d).  We note that Tentative Order Table 2a fails to support either Finding 
§ C 9 or §C.10.  

9. Misstatement 
of Municipal 

The Technical Report discussion of 
Tentative Order, Finding § D (2)(f.) 

• Comment:.  MS4 Permits are NOT issued to municipalities because of their 
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Authority and 
Improper 
Copermittee 
Liability. 
 
Exceeds Legal 
Authority 
 

(at pp. 43-44), (i) misstates the basis 
on which MS4 permits are issued to 
municipalities, and (ii) improperly 
expands Copermittee liability for 
illicit or noncompliant discharges.  
 
For example, the Technical Report 
improperly states that the permits are 
issued to municipalities “because of 
their land use authority.”  The 
Regional Board further claims “the 
ultimate responsibility for the 
pollution discharges, increased runoff, 
and inevitable long-term water quality 
degradation that results form 
urbanization lies with local 
government.” Technical Report p.43.  
In addition, the Technical Report 
states: “The Order holds the local 
government accountable for this direct 
link between its land use decisions and 
water quality degradation.” Technical 
Report discussion of finding D.1.f., p. 
44. 
 
In addition, other provisions of the 

land use authority.  Under the CWA, MS4 permits are issued to municipalities 
because they are owners/operators of MS4s and as such are required to apply to 
NPDES permits.  40 C.F.R. §122.26(a)(3); §122.26(d).  Similarly, under Porter- 
Cologne, waste discharge requirements are issued to dischargers of waste, not to 
local agencies due to their land use authority. See Cal. Water Code § 13374, 
(wastewater discharge requirements established by the regional boards are the 
equivalent of the NPDES permits required by federal law.).  

• Comment:  There is no liability under CWA or Porter Cologne for land use 
decisions made by municipalities.  The Regional Board statements of municipal 
liability are not correct under CWA or Porter Cologne, which holds dischargers 
liable for their discharges.  See, e.g., Technical Report, Discussion of Finding, § 
D(2)(f)., at pp. 43-. 44. Under the CWA, municipalities must adopt, implement and 
enforce legal authority to detect, inspect, prevent and provide recourse against 
illegal, improper or pollutant-laden discharges, but municipalities are not 
responsible for insuring the absence of illegal or noncompliant discharges by 
others.  40 C.F.R. §§ 122.26(a)(3); 122.26(d); 122.34.  By way of example, the 
discussion at Technical Report at p. 44 states that municipalities must regulate and 
inspect construction sites to assure compliance with the MS4 and the SWRCB 
General Construction Permit because if improper construction discharges occur, the 
Copermittees will be liable for those discharges.  However, it is the construction 
site owner/operator who is legally responsible—not the municipality—so long as 
the municipality is implementing and enforcing an adopted water quality control 
ordinance governing construction site discharges.  (See 40 C.F.R. §122.34(a).)  
This approach is consistent with the environmental regulatory scheme generally, 
which is designed to hold polluters responsible for pollution they create. Water 
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Tentative Order mandate that the 
Copermittees perform compliance 
actions for other dischargers under 
their jurisdiction, or risk enforcement 
for non-compliance with the Permit. 
See, e.g., Tentative Order §§ 2(d)(c) 
and (d); 3(c)(d) and (e). 
 
The combination of these provisions 
results in an improper statement of the 
legal basis for issuance of MS4 
permits, and an improper expansion of 
Copermittee liability for the 
discharges of others. 

Code §§ 13350(a),(b) and (c)(4)-(5).  

• Comment:  The Regional Board’s broad-brush statements create major 
liability issues for municipal governments.  These statements are not only without 
basis in law, but are also both unwarranted and counter productive.  Further, these 
statements ignore that local government land use discretionary actions must be 
taken in compliance with CEQA. Pub. Res. Code §21151.  Under CEQA, the 
Regional Board is a trustee and a responsible agency, and as a result must be 
consulted by local agencies and provided an opportunity to comment on, and 
demand provision of additional information regarding, and imposition of additional 
mitigation measures for land use approvals.  Cal. Pub. Res. Code §15040 – 15045 
(Authorities Granted to Public Agencies by CEQA).  Further, any land use review 
for a project involving an Army Corp of Engineers CWA § 404 permit necessarily 
entails Regional Board review of the project and its impacts, and issuance of a 
CWA § 401 water quality certification containing appropriate conditions and 
mitigation measures to address water quality impacts associated with the land use 
project permitted.  In light of the Regional Board’s role in approving discretionary 
land use and development decisions, the statements of the Technical Report not 
only create significant liability for local government, but also fail to recognize the 
substantial role that the Regional Board is authorized to play in the issuance of land 
use approvals.  

• Comment: The Tentative Order may require each municipality to mandate 
BMPs for others in their jurisdiction, but should only do so at a programmatic 
level.  SWRCB Order WQ 2001-15, at  pp. 2-4.  However, the Tentative Order 
goes farther than mandating programmatic requirements for runoff control, and 
includes provisions that require the municipality to implement BMPs to control 
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specific discharges from construction sites and high threat residential areas if 
certain dischargers fail to respond to the local agency Ordinance mandating them.  
See, e.g., Tentative Order §§ 2(d)(c) and (d); 3(c)(d) and (e).  These provisions are 
not authorized under the CWA, and are improper in that they create improper 
Copermittee liability for implementation of local ordinances and for noncompliant 
discharges of other operators.  40 C.F.R. §§126.26(a)(l)(i); 122.34.   

10. Legal 
Exposure of Local 
Governments with 
Regard to Water 
Quality Standards 
 
 
Exceeds Legal 
Authority 
 
Creates a stricter 
standard for 
discharge control and 
Copermittee 
compliance than 
MEP 
 
Denies due process 
 

The Tentative Order improperly 
exposes local governments to legal 
liability for receiving water 
exceedances, even when their MS4 
discharges comply with MEP 
requirements. 
 
While the receiving water limits 
language of Tentative Order § A.3.a. 
and b. do comply with SWRCB Order  
WQ 99-05, the requirements of 
Tentative Order § A.3.c and the 
discussion at Technical Report p. 65 
do not.  The Technical Report states: 
“While implementation of the iterative 
BMP process is a means to achieve 
compliance and water quality 
objectives, it does not shield the 
discharger from enforcement actions 
for continued non-compliance with 

• Comment:  Pursuant to Tentative Order § A.3.c, as interpreted by the 
Technical Report, Copermittees are subjected to liability that regardless even when 
they are properly implementing measures to control MS4 discharges to the MEP, 
and regardless of whether it is technically feasible, or even possible to take further 
action.  Good faith pursuit of the “iterative process” does “not shield the discharger 
from enforcement actions if discharges cause or contribute to a violation of water 
quality standards” for receiving waters.  Technical Report at p. 65.  These 
provisions are clearly intended to impose liability on Copermittees when receiving 
waters fail to achieve water quality standard, which is inconsistent with State Water 
Board orders, federal regulations, and state and federal policy and guidance.  

• Comment: Per SWRCB Orders WQ 99-05 and WQ 2001-11 the iterative 
process (adaptive management of BMPs) is the appropriate recourse for failure to 
comply with all discharge prohibitions of MS4 Permits.  In addition, the iterative 
process is the proper response to all receiving water limit violations, including 
violations of Attachment A Basin Plan Prohibitions.  Id.  There is no State or 
federal order or guidance recommending or requiring that Copermittees be or 
remain liable for civil/criminal enforcement of MS4 Permits due to receiving water 
limit violations when the Copermittee is proceeding with the requirements of the 
iterative process.  As a result, Tentative Order § A.3.c and the Technical Report 
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water quality standards.  Consistent 
with EPA guidance, regardless of 
whether or not an iterative process is 
being implemented, discharges that 
cause or contribute to a violation of 
water quality standards are in violation 
of Order No R9-2007-002.” Tentative 
Order.  See also, Technical Report, at 
p. 74. 
 
The Tentative Order does not 
adequately address situations where 
Copermittees implement water quality 
controls to the MEP as required by 
federal law (Clean Water Act, § 
402(p)(3)(B)(iii)), but receiving water 
violations are nonetheless detected.  
Tentative Order, § A.3, at p. 15. 
 

language at p. 65 and p. 74 should be deleted or revised to comport with that 
appropriate implementation of the iterative process constitutes compliance with the 
MS4 Permit.  See also, 64 Fed. Reg. 68722, 68753,( December 8, 1999)(the BMP 
iterative process is designed to achieve MEP). 

• Comment:  By requiring Copermittees to take further action beyond the 
adaptive management of BMPs, particularly when the Copermittee is requiring 
implementation of all available water quality controls that are technologically 
feasible for use at a cost that is reasonably related to pollution control benefits 
(Memorandum dated February 11, 1993, entitled “Definition of Maximum Extent 
Practicable,” by Elizabeth Jennings, Senior Staff Counsel, SWRCB), the Tentative 
Order requires implementation measures that exceed an appropriate determination 
of requirements and measures necessary to control water quality to the MEP.  

• Comment:  The Tentative Order and Technical Report should be revised such 
that the iterative process of improving and adaptively managing BMPs is the sole 
required response to address persistent exceedances in receiving water quality 
conditions caused or contributed to by MS4 discharges.  Without these revisions, 
the Tentative Order requirements exceed an appropriate application and 
determination of measures necessary to control water quality to the MEP.  Clean 
Water Act, 33 U.S.C. §1342(p)(3)(B)(iii); Cal. Water Code §§ 13256, 13375, and 
13376.  

11. Nullifies 
Copermittee’s Land 
Use Authority 
 
Exceeds Legal 

The Tentative Order mandates certain 
planning and design decisions, such as 
requiring construction of streets to 
minimum widths, minimizing the 
impervious footprint of the project, 

• Comment:  Federal law specifies that “permits for discharges from municipal 
storm sewers…shall require controls to reduce the discharge of pollutants to the 
maximum extend practicable (“MEP”), including management practices, control 
techniques and systems, design and engineering methods,…” 33 U.S.C. § 
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Authority 
 
 

directing runoff into landscaping, and 
to minimize soil compaction.  
Tentative Order, § D(1)(c)(2) at p. 21.   

The Regional Board’s mandate of 
certain planning and design activities 
is an unlawful usurpation of the 
authority of local jurisdictions, which 
do have legal authority to make these 
decisions with respect to land use 
planning and development in their 
jurisdictions.  These requirements go 
beyond the programmatic 
specification of available storm water 
quality controls and technologies. 

1342(p)(3)(B)(iii).  In California, the State and regional boards are vested with the 
primary responsibility for controlling water quality.  Cal. Water Code § 13001; 
County of Los Angeles v. State Water Resources Control Bd. 143 Cal.App.4th 985, 
1003, (2006).  Local jurisdictions, however, retain the authority to determine 
appropriate land use and planning decisions.  Cal. Const. art. XI, section 7.  “Under 
the police power granted by the Constitution, counties and cities have plenary 
authority to govern…”  Candid Enterprises, Inc. v. Grossmont Union High School 
Dist. 39 Cal.3d 878, 885 (1985).  Thus, the local jurisdictions, not the Regional 
Board, have plenary authority over local land use decisions.  “[L]and use planning 
in essence chooses particular uses for the land; while environmental regulation, at 
its core, does not mandate particular uses of the land but requires only that, 
however the land is used, damage to the environment is kept within prescribed 
limits.”  California Coastal Com’n. v. Granite Rock Co. 480 U.S. 572 (1987).   

Further, “The CWA is not a land-use code; it is a paradigm of 
environmental regulation...”  Solid Waste Agency v. United States Army Corps of 
Engineers, 531 U.S. 159, 191 (2001) dissent by Justice Stevens.  The Porter-
Cologne respects the authority of state and regional boards, on the one hand, and 
local jurisdictions, on the other.  For example, California Water Code � 13360(a) 
expressly precludes regional boards orders and waste discharge requirements from 
specifying the particular design location, type of construction or particular manner 
in which compliance with water quality standards must be achieved.  In short, the 
Regional Board has the job of enforcing the Clean Water Act and the Porter-
Cologne, but it does not have the job of making land use decisions.  When the 
Regional Board very specifically mandates certain planning and design activities to 
local jurisdictions with respect to their land use planning decisions, the Regional 
Board is unlawfully usurping the authority of the local jurisdictions whose job it is 
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to make decisions with respect to land use planning and development.  

In considering the current MS4 Permit previously adopted by the San 
Diego Regional Board, the State Water Resources Control Board (SWRCB) 
recognized the importance of respecting the very different roles of local agencies 
and regional boards in the issuance of MS4 Permits.  In reviewing the current MS4 
Permit, the SWRCB found that the best management practices (BMPs) specified as 
controls to reduce the discharge of pollutant to the MEP consisted of 
“programmatic and planning requirements for the permittees…similar to those in 
other MS4 Permits” and designed to control pollutants in stormwater.  SWRCB 
Order WQ 2001-15, p.2,  The SWRCB concluded that it was appropriate to include 
programmatic requirements in MS4 Permits to control pollutants to the MEP, 
including numeric design criteria for certain treatment control BMPs.  

The Tentative Order goes too far in mandating certain development 
planning approaches as BMPs, and therefore unlawfully exercises land use 
authority in violation of the separation of powers doctrine, unnecessarily contrary 
to Cal. Water Code �13360, and contrary to SWRCB Order WQ 2001-15. Instead 
of identifying a menu of land use related BMPs and design standards for those 
BMPs that are necessary to protect water quality, the proposed requirements of the 
Tentative Order mandate certain planning and design decisions, and thereby 
impinge upon the exercise of discretion by the local agencies with planning and 
land use jurisdiction.  As a result, the Regional Board’s approach to site design 
BMPs and hydromodification control, including the set forth in the Tentative Order 
comprise an unlawful usurpation of the Constitutional land use authority of local 
jurisdictions.  

12. Cal. Water The Regional Board’s position is that • Comment:  Cal. Water Code §13241 balancing is not “elective”, it is the sole 

0001756



Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 23 

Issue Tentative Order 
Requirement/Concern 

Comments 

Code §13241 
Balancing 
 
Improper, arbitrary 
and capricious 
exercise of discretion 
 
Failure to follow 
State and federal law 
requirements and to 
comply with 
conditions under 
which EPA has 
delegated NPDES 
permitting authority 

“[r]equirements in this Order that are 
more explicit than the federal storm 
water regulations . . . are prescribed in 
accordance with the [Clean Water 
Act]” and are the measures “necessary 
to meet the [Maximum Extent 
Practicable] standard.”  Tentative 
Order, Findings § E.6., at p. 13.  

Although federal law does not 
preclude California from adopting 
“more stringent standards,” in 
exercising their discretion to 
determine the degree to which they 
regulate stormwater discharges, in 
establishing requirements for the 

method sanctioned under state and federal law for the Regional Board to exercise 
discretion when establishing MEP.  In May 1973, the United States Environmental 
Protection Agency (“EPA”) delegated responsibility for enforcing the CWA, 
including the authority to issue NPDES permits, to the State and Regional Boards.  
Porter-Cologne is the statutory framework that sets forth the obligations of Boards 
when setting permit conditions for the protection of water quality.  In delegating 
responsibility for CWA enforcement and permitting, EPA expressly embraced the 
Porter-Cologne legislative scheme and statutory framework as adequate to protect 
the waters of the United States under the Clean Water Act. 54 Fed.Reg. 40664 
(Oct. 3, 1989); WaterKeepers Northern California v. State Water Resources 
Control Bd., 102 Cal. App. 4th 1448, 1452 (2002); Cal. Water Code § 13370 et seq.  

When the federal government delegated enforcement and permitting 
powers under the CWA to the State and Regional Boards, EPA consented to the 
entire statutory scheme under the Porter-Cologne, including Cal. Water Code §§ 
132411 and 13263.2  See generally NPDES Memorandum of Agreement Between 

                                                 
1 “Each regional board shall establish such water quality objectives in water quality control plans as in its judgment will ensure the reasonable 
protection of beneficial uses and the prevention of nuisance; however, it is recognized that it may be possible for the quality of water to be changed to 
some degree without unreasonably affecting beneficial uses. Factors to be considered by a regional board in establishing water quality objectives shall 
include, but not necessarily be limited to, all of the following: (a) Past, present, and probable future beneficial uses of water; (b) Environmental 
characteristics of the hydrographic unit under consideration, including the quality of water available thereto; (c) Water quality conditions that could 
reasonably be achieved through the coordinated control of all factors which affect water quality in the area; (d) Economic considerations; (e) The need 
for developing housing within the region; and (f) The need to develop and use recycled water.”  Cal. Water Code § 13241.   
2  “The regional board, after any necessary hearing, shall prescribe requirements as to the nature of any proposed discharge, existing discharge, or 
material change in an existing discharge, except discharges into a community sewer system, with relation to the conditions existing in the disposal area 
or receiving waters upon, or into which, the discharge is made or proposed. The requirements shall implement any relevant water quality control plans 
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to the State. 
 
Results in improper 
determination of 
MEP.  See Also, Item 
12 below.   

control of water quality to the MEP, 
the Regional Boards are not free to 
disregard either 1) applicable 
California law, or 2) the terms and 
conditions under which EPA 
delegated to the State the authority to 
administer the federal program. 
 
 State and federal law and guidance, 
including Cal. Water Code§ 13241, set 
forth factors to be considered and 
evaluated in determining requirements 
of a permit necessary to control runoff 
water quality to the MEP.  As a result, 
Regional Boards do not have 
unfettered discretion in establishing 
MEP, but must as a matter of law and 
good policy and practice, exercise 
discretion in a disciplined manner that 

US Environmental Protection Agency and the California State Water Resources 
Control Board, approved September 25, 1989.  The plain language of Sections 
13241 and 13263 require that when a Regional Board considers waste discharge 
requirements (“WDRs”) and permit conditions, it must consider all of the factors 
described in Section 13241, including costs of compliance with those WDRs and 
permit conditions.  City of Burbank v. State Water Resources Control Board, 26 
Cal. Rptr. 3d 304, 35 Cal. 4th 613, 625 (2005).  These statutes were adopted and in 
place at the time that EPA approved State delegation of the federal water quality 
program.  Id.  Thus, EPA accepted and approved such balancing by Regional 
Boards in the exercise of their permitting authority when EPA approved the 
delegation of the federal water quality program to the State of California.   

Within Porter-Cologne, Cal. Water Code §§13241 and 13263 combine to 
obligate the Regional Board to consider a number of carefully prescribed, 
individual balancing factors whenever fashioning WDRs and permit conditions for 
discharges into waters of the State. In addition, Regional Boards must assure that 
all permits and WDRs are in compliance with the Clean Water Act, as amended.  
Cal. Water Code § 13377.  City of Burbank, supra, 35 Cal. 4th at p. 626.  These two 
obligations are not in conflict.  See id.  (“[S]ection 13377 forbids a regional board’s 
consideration of any economic hardship … if doing so would result in the dilution 

                                                                                                                                                                                                                                                 
that have been adopted, and shall take into consideration the beneficial uses to be protected, the water quality objectives reasonably required for that 
purpose, other waste discharges, the need to prevent nuisance, and the provisions of Section 13241.”  Cal. Water Code § 13263(a).�� 
3 The consideration of cost is also part of CWA §404 (b)(1) implementation.  As directed by statute, the Army Corp of Engineer Guidelines for dredge 
and fill provides in pertinent part: ”No discharge of dredged or fill material shall be permitted if there is a practicable alternative to the proposed 
discharge. . .  (2) An alternative is practicable if it is available and capable of being done after taking into consideration cost, existing technology, and 
logistics in light of overall project.” 40 C.F.R. § 230.10 (a) 1-2 (emphases added).  

0001758



Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 25 

Issue Tentative Order 
Requirement/Concern 

Comments 

is transparent to the regulated 
community by explicitly evaluating 
Tentative Order requirements in light 
of Cal. Water Code § 13241, and other 
applicable factors, including those 
discussed in comment 12 below.  Such 
an explicit and express evaluation is 
absent from the Technical Report and 
administrative record. 

of the requirements set … in the Clean Water Act.”) (emphasis added); see also id. 
at p. 627 (“The Clean Water Act reserves to the states significant aspects of water 
policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority to 
‘enforce any effluent limitation’ that is not ‘less stringent’ than the federal standard 
(id. § 1370, italics added [by the Court]).”  Section 13377 does not forbid Regional 
Boards from evaluating appropriate factors when exercising its discretion to 
determine technology based standards consistent with, and as mandated by the 
CWA.  

The Regional Board may not use the MEP requirement as a rationale for 
avoiding its obligation to undertake section 13241 balancing.  The Regional 
Board’s obligation to conduct a proper and thorough balancing of pertinent factors 
under Section 13241 is an integral part of determing permit requirements. In fact, it 
is the method that a Regional Board must use to exercise its discretion to determine 
appropriate permit requirements to meet the broadly worded and discretion-
intensive MEP standard.  The Regional Board cannot simply avoid complying with 
the balancing mandate of Porter-Cologne by holding out everything they do in their 
municipal storm water permits as ‘within’ or ‘necessary to comply with’ the MEP 
standard.  In exercising the broad discretion to determine what constitutes MEP 
under the Clean Water Act, the Regional Board must comply with Porter-Cologne, 
including the consideration of the factors in section 13241, as determined to be 
appropriate by EPA when it approved delegation of permitting and enforcement 
authority to the State of California.  Further, in the case of stormwater permits, 
there is nothing in state or applicable federal law that prevents the Regional Boards 
from considering costs or other section 13241 factors in determining those permit 
requirements and pollutant restrictions that are necessary to meet the MEP 
standard, particularly because federal and state law provide broad discretion to the 
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Regional Boards to undertake this task along with guidance in Cal. Water Code 
Section 13241 and 13263 with respect to accomplishing it.  See, City of Burbank v. 
State Water Resources Control Board, supra, 35 Cal. 4th at pp. 613, and 628 (“The 
states are free to manage their own water quality programs so long as they do not 
compromise the federal clean water standards”).  Cf. 33 U.S.C. § 1311(a);  33 
U.S.C. § 1342(p).  A prohibition that precludes consideration of costs in 
establishing MEP would be a particularly nonsensical prohibition, because the very 
definition of MEP - a technology-based standard - mandates consideration of cost 
and economics.  SWRCB Order WQ 2000-11 at p. 20; Building Industry Ass’n., 
supra, 124 Cal. App. 4th at p. 883. 3 

In issuing the Tentative Order, the Regional Board has stated that it is not 
required to, and has not fully considered the requirements proposed pursuant to 
Section 13241.  This position is not tenable in light of the broad discretion the 
Board has to determine what constitutes MEP under federal law, and the direction 
that state law gives the Regional Boards for exercising that discretion.  Given the 
breadth of the Board’s delegated discretion, the Board cannot fairly argue that it 
lacks the discretion to apply and reconcile the six specific balancing factors which 
the California Legislature carefully prescribed in Water Code section 13241 when 
determining what controls are necessary to comply with MEP.  Accordingly, BILD 
and BIAOC individually call out in the comments below many specific aspects of 
the Tentative Order, which reflect the Board’s failure follow Porter-Cologne in 
determining permit requirements that constitute MEP.   

• Comment:  The Balancing Requirements of Section 13241 Are Not 
Preempted by the Federal Clean Water Act.  Recent California case law creates 
some confusion about whether the MEP standard is itself “preemptive” so as to 
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nullify a Regional Board’s state-law obligation to undertake the Section 13241 
balancing. The confusion is reflected particularly in two recent cases, City of 
Burbank and City of Rancho Cucamonga.  In City of Burbank v. State Water 
Resources Control Board, 35 Cal.4th 613 (2005), the California Supreme Court 
ruled that the state and regional agencies responsible for regulating state water 
quality (e.g., the Board) must comply with Porter-Cologne – including the need to 
balance the Section 13241 factors – to the extent the agencies impose terms or 
restrictions that “exceed the requirements of the Clean Water Act.”  Id. at p. 627.  
In doing so, the Court concluded that the record before it was insufficiently 
developed for it to determine whether the permit conditions at issue there exceeded 
the requirements of the Clean Water Act.  Id. at p. 628.  

In addressing the confusion regarding preemption of balancing, two 
preliminary notes are important.  First, while confusion exists in recent cases, it has 
long been settled that the question of whether federal preemption exists is a 
question of law - not of fact.  See, e.g., Industrial Trucking Association v. Henry, 
125 F.3d 1305, 1309 (9th Cir. 1997), citing Inland Empire Chapter of Associated 
Gen. Contractors v. Dear, 77 F.3d 296, 299 (9th Cir. 1996) and Aloha Airlines, Inc. 
v. Ahue, 12 F.3d 1498, 1500 (9th Cir. 1993).  Bammerlin v. Navistar International 
Transportation Corp., 30 F.3d 898, 901 (7th Cir. 1994). Second, the burden of 
demonstrating to a court that federal preemption rests with the agency asserting the 
preemption.  Preemption is an affirmative defense.  See Bronco Wine Co. v. Jolly, 
33 Cal.4th 943, 956-57 (2004); United States v. Skinna, 931 F.2d 530, 533 (9th Cir. 
1990).  

Therefore, a Regional Board asserting that federal law preempts the 
application of the Porter-Cologne Act’s balancing requirements in exercising 
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discretion to establish requirements that meet a federally mandated technology –
based standard would itself bear the burden of demonstrating, as a matter of law, 
that actions required of the Board under state law are preempted by federal law.  
Accordingly, under a proper interpretation of preemption rules, the Regional Board 
faces an uphill battle procedurally to establish federal preemption.  Substantive 
rules regarding finding preemption also must be considered.  

Second, the Supreme Court of the United States has opined that courts 
should always attempt to reconcile the clash of laws to avoid preemption.  See 
Merrill Lynch, Pierce, Fenner & Smith v. Ware, 414 U.S. 117, 127 (1973); see also 
Rice v. Norman Williams Co., 458 U.S. 654, 659 (1982) (“[T]he inquiry is whether 
there exists an irreconcilable conflict between the federal and state regulatory 
schemes.”) (emphasis added).  Both state and federal courts generally recognize a 
presumption against preemption, even when there is express preemptive language, 
and there is a strong presumption against preemption or displacement of state laws.  
See Washington Mutual Bank, FA v. Superior Court, 75 Cal.App.4th 773, (1999) 
citing Cipollone v. Liggett Group, Inc., 505 U.S. 504, 523 (1992) and Medtronic, 
Inc. v. Lohr, 518 U.S. 470, 485 (1996).  In the absence of express federal 
preemptive language, the presumption against preemption is even stronger:  if 
preemption is not express, the federal statute must clearly indicate that Congress 
‘left no room’ for supplementary state regulation.  Hillsborough County v. 
Automated Medical Labs, 471 U.S. 707, 713 (1985).   

In light of these well-settled principles, despite the confusion of recent 
cases, the Regional Board cannot reasonably argue that the federal regulatory 
scheme at issue here preempts adherence to Cal. Water Code section 13241 
balancing factors.  First, there is no express federal preemption here that would 
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negate Section 13241 balancing.  Accordingly, if preemption exists, it must be 
implied – and overcome the strong presumption against it.   

Second, it cannot be fairly argued that the federal regulatory scheme at 
issue here “left no room” for supplementary state regulation.  To the contrary, the 
federal regulatory scheme here elevates the state agencies acting under Porter-
Cologne to the level of the primary governmental actor, and EPA via its delegation 
has authorized the State to carry out its federal water quality duties by following 
Porter-Cologne, including Section 13241.   

Finally, as discussed in the Comment above, the Regional Board enjoys 
broad discretion under federal law to apply the Cal. Water Code section 13241 
balancing factors (as mandated by the California Legislature) consistent with the 
requirement to issue stormwater permits controlling pollution to the MEP and 
pursuant to the broad delegation of authority from EPA that the Regional Board 
enjoys.  Because determination of permit requirements that comply with MEP does 
not preempt Section 13241 balancing, the Regional Board should, but has not, 
considered the factors under Section 13241 in determining appropriate permit 
standards and requirements for inclusion in the Tentative Order. 

13. The MEP 
Determinations Are 
Arbitrary and Not 
Supported by 
Sufficient Evidence.  
 
Improper, arbitrary 
and capricious 

The Technical Report discussing 
Finding D.1. a. notes that MEP 
requires the use of the most effective 
BMPs available that are not cost 
prohibitive.  “Reducing pollutants to 
the MEP means choosing effective 
BMPs, and rejecting applicable BMPs 
only where other effective BMPs will 

• Comment:  Because the Regional Board has failed, to date, to conduct or 
document the proper analysis of proposed WDRs and permit requirements set forth 
in the Tentative Order, as required to properly implement the federal MEP standard 
in issuing the permit, numerous provisions in the Tentative Order are not 
reasonably designed to control pollutants in discharges to the MEP as 
circumspectly defined.  As discussed above, the Regional Board must consider the 
WDRs and permits requirements of the Tentative Order in light of all of the factors 
set forth in Cal. Water Code §§ 13263 and 13241, including but not limited to costs 
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exercise of discretion. 
 
Failure to follow 
State and federal law 
requirements in 
exercising permitting 
authority. 
 
Results in improper 
determination of 
MEP.  

serve the same purpose, or the BMPs 
would not be technically feasible, or 
the cost would be prohibited.”   
Technical Report Discussion of 
Finding D.1.a., at p. 34. See also, 
Tentative Order, Attachment C, at p. 
C-5.  
 
However, in developing the Tentative 
Order, the RWQCB has failed 
properly determine requirements that 
constitute MEP by failing to evaluate 
the proposed requirements of the 
Tentative Order in light of appropriate 
factors. 
 
Specifically, the RWQCB has failed to 
consider: 
1. Cost:  Will the cost of 
implementing the Permit requirements 
have a reasonable relationship to the 
pollution control benefits to be 
achieved?  
2. Technical Feasibility:  Are the 
Permit requirements technically 
feasible to comply with, considering 

and natural baseline conditions, to determine WDRs and permit requirements that 
constitute regulation of discharges to the MEP.  The Regional Board has failed to 
consider the Tentative Order provisions in light of Cal. Water Code § 13241 
factors, as discussed above, and further, has failed to consider the Tentative Order 
provisions in light of the definition of MEP, as established by case law, and in light 
of other factors determined by the State Board to be appropriate to evaluating 
achievement of MEP.  As a result, many of the current provisions of the Tentative 
Order do not comport with appropriate legal parameters that circumscribe MEP. 

Pursuant to case law and administrative determinations, MEP is a 
technology-based standard established by CWA § 1342(p)(3)(B)(iii).  Building 
Industry Ass’n. of San Diego County v. State Water Resources Control Board, 124 
Cal. App. 4th 866, 889 (4th Dist. 2004).  MEP is a highly flexible concept that 
depends on balancing numerous factors, including the technical feasibility, cost, 
public acceptance, regulatory compliance and effectiveness of the controls 
mandated by the Permit designed to achieve that technology-based standard. Id.  
MEP generally emphasizes pollution prevention and source control BMPs (as a 
first line of defense), in combination with treatment BMPs (as a second line of 
defense).  Id.  MEP considers economics, and is generally less stringent than BAT, 
which is an acronym for “best available technology economically achievable.”  Id.  
MEP does not require that all possible water quality controls are implemented.  Id.    

The State Board has also issued a guidance memorandum addressing the 
factors that should be considered in determining whether permit standards and/or 
compliance actions achieve the MEP standard.  This guidance provides:  

“To achieve the MEP standard, municipalities must employ” [and therefore 
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soils, geography, water resources, etc.  
3. Public Acceptance:  Do the 
Permit requirements have Public 
support. 
 
 
  

MS4 Permits should be designed to require,] “whatever Best Management 
Practices (BMPs) are technically feasible (i.e., are likely to be effective) and 
are not cost prohibitive.  The major emphasis is on technical feasibility.  
Reducing pollutants to the MEP means [devising an MS4 Permit to require] 
choosing effective BMPs and rejecting applicable BMPs only where other 
effective BMPs will serve the same purpose, or BMPs would not be 
technically feasible, or the cost would be prohibitive.”  State Water 
Resources Control Board Memorandum, entitled “Definition of Maximum 
Extent Practicable,” prepared by Elizabeth Jennings, Senior Staff Counsel, 
February 11, 1993; parenthetical added. 

To ascertain requirements necessary to achieve the MEP standard, the State 
Board recommends consideration of several factors, including, inter alia: 

• Effectiveness:  Will BMPs address a pollutant of concern? 
• Public Acceptance:  Does the BMP have public support? 
• Cost:  Will the cost of implementing the BMP have a reasonable 

relationship to the pollution control benefits to be achieved? 
• Technical Feasibility:  Is the BMP technically feasible considering soils, 

geography, water resources, etc.? Id. 

Accordingly, issuance by the Regional Board of WDRs and permit 
conditions that are reasonably designed to achieve MEP as required by Cal. Water 
Code §§ 13263, 13377 and Clean Water Act §1342(p)(3) requires that the Regional 
Board identify and incorporate standards and conditions into municipal permits that 
will result in Copermittee implementation of source and treatment control BMPs, 
that are, among other things:  (i) available, (ii) effective to control pollutants of 
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concern, (iii) technologically feasible, (iv) not cost-prohibitive, and (v) the cost of 
which is reasonably related to pollution control achieved. 
In establishing the WDRs and permit requirements, many of the provisions set forth 
in the Tentative Order do not currently comport with a proper interpretation of 
MEP, and thus do not comply with either state or federal law. As explained in 
greater detail in the Geosyntec Memo and the Regional Board has failed to 
expressly and explicitly conduct a proper evaluation of Tentative Order 
requirements to the extent that the provisions  
Our concerns about the Tentative Order are summarized as follows: 

�  Require implementation of technologies that are not currently 
available  (e.g.:(1) provisions requiring municipalities to physically 
exclude stormwater discharges from entering MS4 systems (see 
Item 2 above); (2) provisions requiring municipalities to develop 
technologies to comply with receiving water quality standards, even 
after all measures constituting MEP have been employed via an 
iterative process (See Item 10 above); (3) mandated use of 
Advanced Sediment Treatment for all construction sites regardless 
of size (no minimum acreage) (Tentative Order § D.2.3.(1)(c); 

� Are not designed to consistently result in effective water quality 
benefits (e.g. (1), application of site design BMPs and buffer zones 
for all infill and redevelopment projects, regardless of relevant 
subwatershed conditions, including receiving water 
geomorphological conditions (Tentative Order, §§ D.1.c(2) and (3)); 
(2) pretreatment requirements before stormwater is discharged into 
treatment BMPs using infiltration processes (Tentative Order, § 
D.1.c (6); (3) “one-size-fits all” application of site design BMPs for 

0001766



Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 33 

Issue Tentative Order 
Requirement/Concern 

Comments 

all Priority Development Projects, including infill and 
redevelopment, at the project scale, rather than at the subwatershed 
or watershed planning scale ((Tentative Order, § D.1.d(4);(4) 
interim hydromodification control requirements mandating 
hydrograph matching, infiltration and buffer zones regardless of 
existing site, soils and channel conditions for all project 20 acres and 
greater D.1.h.(5))  

� Are technically infeasible, unrealistic or too stringent to implement 
using BMPs (e.g.:,(1) pretreatment requirements before stormwater 
is discharged into treatment BMPs using infiltration processes 
(Tentative Order, § D.1.c (6); (2) application within 3 years from the 
adoption of the Tentative Order of all SUSMP requirements to all 
development and redevelopment projects disturbing 1 acre or more 
of  land (Tentative Order, § D.1d.(1)(c)); (3) “one-size-fits all” 
application of site design BMPs for all Priority Development 
Projects, including infill and redevelopment, at the project scale, 
rather than at the subwatershed or watershed planning scale 
((Tentative Order, § D.1.d(4); (4) interim hydromodification control 
requirements mandating hydrograph matching, infiltration and 
buffer zones regardless of existing site, soils, and channel conditions 
for all project 20 acres and greater (Tentative Order § D.1.h.(5)); (5) 
mandated use of Advanced Sediment Treatment for all construction 
sites regardless of size (no minimum acreage) (Tentative Order § 
D.2.3.(1)(c)); 

� The cost would exceed the water quality benefit of implementation 
(e.g.:.(1) application of site design BMPs and buffer zones for all 
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infill and redevelopment projects, regardless of relevant 
subwatershed conditions, including receiving water 
geomorphological conditions (Tentative Order, §§ D.1.c (2) and 
(3)); (2) application within 3 years from the adoption of the 
Tentative Order of all SUSMP requirements to all development and 
redevelopment projects disturbing 1 acre or more of  land (Tentative 
Order, § D.1d.(1)(c)); (3) “one-size-fits all” application of site 
design BMPs for all Priority Development Projects, including infill 
and redevelopment, at the project scale, rather than at the 
subwatershed or watershed planning scale (Tentative Order, § 
D.1.d(4)) ; (4) requirement to size and design treatment control 
BMPs landscaped areas, when infiltration in landscaping can be a 
BMP (Tentative Order § D.1.d.6(b)); (5) interim hydromodification 
control requirements mandating infiltration, hydrograph matching, 
buffer zones regardless of existing site, soils or channel conditions 
for all project 20 acres and greater (Tentative Order § D.1.h.(5)); (6) 
mandated use of Advanced Sediment Treatment for all construction 
sites regardless of size (no minimum acreage) (Tentative Order § 
D.2.3.(1)(c); 40 C.F.R. §122) 

14. Pollution Source 
Reduction is 
laudable, but 
RWQCB exceeds 
its jurisdiction by 
regulating 
inflows, and 

While we agree with Finding §D.1.e, 
that “pollutants can be effective 
reduced in urban runoff by a 
combination of pollution prevention, 
source control, and BMPs, the 
RWQCB must take care not to over-
reach the extent of its jurisdiction by 

• Comment:  Although CWA § 402(p)(3) encourages control of illicit and non-
stormwater discharges into MS4s, the point of regulation is the discharge from 
storm drains.  (See discussion and legal analysis in Item 1 above).   

• Comment:  We agree with Regional Board’s conclusion that source controls 
are necessary to effectively reduce pollutant discharges.  However we do not agree 
with the conclusions of Finding § D.1.e and the Technical Report discussion 
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should avoid 
discouraging 
proper use of 
“end-of-pipe” 
controls.  

 
Exceeds legal 
authority 
 
Findings are not 
supported by 
sufficient evidence. 
 
Results in improper 
determination MEP. 

regulating discharges “into” MS4s. 
Tentative Order Findings §§ D.1.e., 
D.1.b, regional and shared BMPs and 
related discussions at Technical 
Report p 39-42.   In addition, the 
conclusion in Finding § D.1.c. 
Technical Report Discussion that 
studies cited demonstrate that 
“[t]reatment at MS4 outfalls for  
pollutants that have already been 
discharged into MS4s is generally 
unlikely to redress pollutant 
concentration to levels that would 
support water quality objectives,” is 
not applicable to the types of 
treatment control BMPs concurrently 
in use in South Orange County.  
 
See Item 8 and15 below.    

thereof.  When considered in light of Findings §§ D.3.b. (See Items 1 & 2 above) 
and § D.2.b (See Item 15 below) and the Technical Report discussions of them, the 
Regional Board’s position is that “end-of-pipe” BMPs can never effectively control 
water quality at the outfall.  This conclusion is inaccurate, not supported by 
sufficient evidence, and undermines the regulated parties ability to implement 
shared BMPs and/or WQMPs (called SUSMPs in the Tentative Order) that 
incorporate a combination of source control and end-of-pipe or shared treatment 
control BMPs.  Due to the effectiveness of certain end-of-pipe or shared BMPs, the 
inaccurate conclusion results in poor water quality policy. 

• Comment: d is not supported by sufficient evidence.  In fact, studies indicate 
that a combination of source control and treatment control BMPs, including end-of-
pipe BMPs can be the most effective water quality control strategy for urban 
development, providing a ‘treatment train’ effect when implemented.  

15. Proposed 
BMPs do not provide 
for alternative 
approaches 
employing 
subwatershed and 
watershed level 

While we agree with the Regional 
Board’s statement in Tentative Order 
Finding § D.2.b. that it is important to 
control urban runoff by a combination 
of onsite source control and Low 
Impact Development (“LID”) site 
design BMPs augmented with 

• Comment:  Federal law recognizes and authorizes “end-of-pipe” treatment of 
stormwater.    

• Comment: The Tentative Order’s conclusions regarding inefficacy of 
subregional, and “end-of-pipe”, regional or shared BMPs are not supported by 
sufficient evidence, and they improperly discourage or eliminate the use of such 
BMPs despite the fact they are very effective tools in controlling urban runoff 
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hydrologic, 
geomorphic and 
aquatic resource 
protection planning 
principles. 
 
Exceeds legal 
authority 
 
Findings are not 
supported by 
sufficient evidence. 
 
Denies Due Process  
 
Results in improper 
determination MEP. 

treatment control BMPs, the 
conclusion that all of these BMPs 
must be implemented before the 
runoff enters the MS4 is not justified.  
Tentative Order Finding § D.(2).(b). p. 
9, and Technical Report pp. at 47-48.    
 
Further, the conclusions of Finding § 
D.(2).(b) and the Technical Report 
discussion that end-of-pipe regional, 
or shared BMPs are generally 
ineffective and incapable of capturing 
and treating a wide range of storm 
events and pollutants is not supported 
by sufficient evidence.    
 
See Geosyntec Memo pp 5-7, 9. 

water quality.  Geosyntec Memo at pp. 5-7.  The San Joaquin Marsh water quality 
wetlands water quality treatment program is a prime example of a regional 
treatment system designed to handle flows from existing development at the “end 
of the pipe.” The treats stormwater flows from San Diego Creek immediately 
before they enter Upper Newport Bay. 

• Comment: The efficacy of shared or regional BMPs is explicitly recognized 
by the State Board. SWRCB Order WQ 2001-15.  See generally State Water 
Resources Control Board- California Coastal Commission (“SWRCB-CCC”), 
Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 
(PROSIP), SWRCB-CCC, Non Point Source-Coastal Zone Act Reauthorization 
Act (NPS-CZARA) Program, Fact Sheet 6.  Further, the Environmental Protection 
Agency (“EPA”) has also recognized the efficacy of creating and developing 
wetlands as BMPs.  See generally, EPA NPS-CZARA guidance: 
http://www.epa.gov/owow/nps;  
http://www.epa.gov/OWOW/wetlands/facts/fact25.html; and 
http://www.epa.gov/owow/wetlands.  In view of the acceptance by both the State 
Board and EPA of the value of such BMPS, it is inappropriate for the Regional 
Board to discourage or prevent subregional storm water mitigation planning in the 
Tentative Order.   

• Comment: Finding § D.(2).(b) and the related Technical Report discussion 
concludes that end-of-pipe treatment BMPs are ineffective for several reasons, 
many of those conclusions, including the following, are not supported by sufficient 
evidence because they do not take into account the types of treatment control BMPs 
being implemented in Orange County, the range of treatment control BMPs 
available, or the overall water quality control strategy , combining source control 
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and regional end-of-pipe BMPs, used in the region governed by the Tentative 
Order: 

1) The Finding and Technical Report discussion assert end-of-pipe BMPs are 
ineffective because they do not capture and treat pollutants during significant 
storm events.  However, the Finding and Technical Report discussion do not 
take into account that all structural BMPs are effective only for the design 
storm event they are constructed to address.  All structural treatment control 
BMPs have limited capacity, whether deployed end-of-pipe or prior-to-pipe 
will not change the structural BMP capacity, which is determined by the 
sizing criteria set forth in the Tentative Order.  While structural BMPs 
should be accompanied by source control and site design BMPs, the current 
MS4 Permit and Drainage Area Management Plan (“DAMP”) do not 
preclude, prevent or discourage the use of end-of-pipe BMPs. 
The Finding and Technical Report discussion conclude that end-of-pipe 
BMPs do not have the ability to treat the same range of pollutants that onsite 
treatment control BMPs can treat.  End-of-pipe structural BMPs have the 
ability to treat the same range of pollutants as pre-MS4 structural BMPs 
depending on this type of treatment control BMP chosen.  The range of 
pollutants treated is determined primarily by the BMP chosen, not its 
location.  Because different BMPs treat different pollutants of concern 
(“POCs” with different levels of efficiacy, a range of BMPs must be used as 
required by the current DAMP and MS4 Permit, but the location of their 
deployment does not primarily affect treatment efficacy.  The combination of 
BMPs chosen does. 
3) The Finding and Technical Report discussion conclude that end-of-
pipe BMPs are not desired because they do not effectively educate the public 
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regarding water quality control.  While we agree that the success of source 
minimization depends upon effective public education, appropriate use of 
offsite or end-of-pipe treatment control BMPs does not preclude public 
education.  In fact, naturalization treatment BMPs, like the Natural 
Treatment System and San Joaquin Marsh present extensive public education 
materials.  See Geosyntec Memo, pp 7-8, and http://nrs.ucop.edu/San-
Joaquin-Marsh.htm.  Moreover, the use of offsite shared or regional end-of-
pipe BMPs does not exempt projects or municipalities from requirements to 
implement source controls or provide pubic education. 

• Comment:  Several Regional shared or end-of-pipe BMPs implemented in 
Orange County, including the San Joaquin March, the San Diego Creek Sediment 
Basins, and the Natural Treatment System, have been an effective and useful 
component of the Copermittees water quality programs.    See Geosyntec Memo pp 
7-8.  

• Comment:  To properly allow and encourage watershed planning, this Finding 
and its implementing provisions must be amended to recognize the water quality 
and educational value of subregional and regional, offsite and/or end-of-pipe 
treatment BMPs like those implemented in Orange County.  The value of these 
BMPs is significant when they are implemented in combination with other source 
controls, consistent with current DAMP guidance and MS4 Permit requirements. 

16. Mandatory 
BMPs and counter-
productive site design 
and treatment control 
provisions reduce 

The Tentative Order fails to allow 
consideration of relative resource 
values when mandating site design 
and treatment control policies.  
Tentative Order §§ D.1.(d)(1)(c)(3); 

• Comment:  Although the Tentative Order places considerable emphasis on 
hydrologic conditions of concern and watershed planning, many of the project-
specific site design BMPs and treatment control BMPs fail to allow evaluation of  
site-specific factors to determine appropriate BMPs for implementation.  This 
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environmental benefit 
that could otherwise 
be achieved with 
watershed and sub-
watershed planning 
efforts.  
 
 
Poor Policy 
 
Results in improper 
determination MEP 

D.1.(d)(1)(c)(6); D.1.d(4), at p. 26; 
D.1.d(6)(c) at p. 28; D.1.d(9),at p. 31; 
Technical Report at pp. 34-73.  In 
addition, the Tentative Order 
precludes restoration of habitat, water 
quality and infiltration values in 
jurisdictional waters exhibiting low 
function and value.  Tentative 
Order § 26-29.  The combination of 
these provisions prevents 
maximization of water quality benefit, 
and is therefore poor policy and 
contrary to legal principles supporting 
watershed planning.   

failure will result in counter-productive site design and treatment control decisions. 
Watershed and aquatic resource planning statutes and regulations and associated 
planning guidelines provide regulatory and planning guidance defining factors 
conditions and factors must be evaluated in preparing watershed plans e.g., Corps 
404(b)(1) Guidelines specifically addressing water quality, the SAMP Tenets for 
the Southern Orange County SAMP, The Southern HCP advisors reserve design 
tenet focusing on hydrologic/geologic planning principles, the Southern Orange 
County SAMP/HCP Watershed and Sub-Watershed Planning Principles].  

Contrary to these principles, thee Regional Board has failed to allow for 
evaluation of several of these critical factors in implementing site design and 
treatment control decisions, which will undermine watershed planning efforts and 
will lead to results contrary to long-term water quality benefit and sustained 
hydrologic conditions necessary to support aquatic systems.  Examples factors that 
the Tentative Order should specifically provide may be considered include:  

1. Soils/Terrains Differences - Runoff/infiltration characteristics of 
sandy soils as contrasted with clayey soils are dramatically 
different.   Sandy soils are extremely important to infiltration of 
stormwater runoff and serve as a source of coarse sediments 
beneficial to aquatic systems and beach sand.   To the extent 
feasible, development should be sited away from sandy soils.  In 
contrast, stormwater runoff is generally rapid from clayey soils and 
clayey soils generate fine sediments that do not benefit aquatic 
systems and beach sand replenishment.  In many areas, it may be 
much more beneficial, from a sub-watershed and watershed 
perspective to actually concentrate development at higher densities 
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in clayey soils and hardpan and avoid sandy soils – in other words, 
in some circumstances more impervious surface is better than less.  
Evaluation of these considerations, which are critical to protection 
of water quality, are not permitted when site design BMPs are 
mandated for all Priority Development projects at a project-by-
project scale. 

2. Infiltration and Treatment of Runoff – Given the hilly terrain of 
Southern Orange County, vast areas qualify as Waters of the U.S. 
and Waters of the State.  The prohibition on the use of any area that 
is considered Waters of the U.S. and Waters of the State (regardless 
of low resource value and permission for fill pursuant to CWA 
Section 404 permits and Section 401 water quality certifications) 
will preclude riparian and wetland restoration efforts, and the 
creation/restoration of chemical, biological and physical integrity of 
waters of the United States pursuant to CWA §404; 40 C.F.R. §122 
via restoration of vegetation, water quality wetlands and infiltration 
functions and values in locations where they can be most 
effectively accomplished.   The goal of achieving the most effective 
wetland, riparian, water quality treatment and infiltration prior to 
discharging runoff to mainstem creeks and wetlands cannot be 
achieved under the Tentative Order due to its prohibitions against 
siting water quality wetlands, restoration projects and similar 
projects with “treatment control” benefits in any area meeting broad 
jurisdictional standards notwithstanding a lack of resource values. 

3. Buffers –The Tentative Order requirements for buffers should take 
into account the geographic sc ale at which the project is proposed 
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and the value of the drainages that may be present on sige.  
Geosyntec Memo, at p. 10.  In addition, Copermittees must have 
flexibility to consider watershed and resource planning principles in 
determining whether and where buffers might be appropriate.  
Geosyntec Memo, at p. 10.  This is particularily true where large-
scale planning watershed and conservation planning has taken place 
within the framework of state and federal aquatic resource 
protection programs, as it has in South Orange County, buffers 
should be defined by the areas selected for inclusion in habitat 
reserves rather than continuing to apply buffer criteria on a project-
by-project basis. 

17. Certain 
Tentative Order LID 
requirements are 
inflexible “one-size 
fits all” requirements  
 
Improper and an 
abuse of discretion. 
 
Failure to follow 
State and federal law 
requirements in 
exercising permitting 
authority. 
 

The Tentative Order includes 
requirements for municipalities to 
mandate that all Priority 
Developments Project implement 
certain LID site design BMPs. 
Tentative Order, Finding §D.2.c 
Technical Report, at pp. 48-49; 
Tentative Order §D.1.d(4)..  As 
presently included in the Tentative 
Order, certain LID requirements are 
inflexible, applied on a project-by-
project basis, at an improper scale, and 
without regard to need or efficacy in 
light or watershed planning, and CWA 
Section 404 permits and Section 401 

• Comment:  There is no sufficient evidence supporting the assertion that small 
scale (rather than sub-watershed or watershed scale) infiltration or application of 
LID practices is necessary to avoid degradation and prevent water quality and 
hydromodification impacts.  In fact, those conclusions are contrary to the 
conclusions of Coleman, Derrick et al. 2005, Effect of Increases in Peak Flows and 
Imperviousness on the Morphology of Southern California Streams, Technical 
Report No. 450 of the Southern California Coastal Waters Research Project 
(SCCWRP Study)), the Santa Clara Valley Urban Runoff Pollution Prevention 
Program, 2005 Hydromodification Plan (SCVURPPP HMP), and other scientific 
literature.  See Geosyntec Memo at pp. 1-3; 7-9. Further, there is no evidence that 
LID techniques applied on a project-by-project basis to even the smallest projects 
(in three years, all project disturbing 1 acre will be Priority Development Projects) 
are more effective for controlling hydromodification impacts than the 
implementation of IWRM strategies or vegetated regional BMPs.  There is 
evidence that LID alone cannot fully mitigate hydromodification impacts, 

0001775



Building Industry Legal Defense Foundation (“BILD”) 
Building Industry Association of Orange County (“BIAOC”) 

Major Issues and Comments on Tentative Order No. R9-2007-0002 
Orange County MS4 Permit  

4/4/07 
 

272660_1.DOC 42 

Issue Tentative Order 
Requirement/Concern 

Comments 

Results in improper 
determination MEP. 
 

water quality certifications.  
See also, Findings §§ D.3.b; D.3.c; 
D.3.d; D.3.f.  Technical Report at pp. 
53-55; § D.1.d.(4).  
 
 

particularly when applied to very small, infill and redevelopment projects that 
discharge to hardened or substantially degraded channels, and/or which are located 
in largely impervious sub-watersheds. See Geosyntec Memo at pp. 1-3; 7-9.  

• Comment:  There is no evidence or discussion of the water quality benefits 
that will result from project-by-project, very small scale application of LID 
requirements.  In fact, these requirements may actually preclude certain storm 
water conservation and reuse BMP.  In many circumstances, the LID requirements 
would be contrary to implementing smart growth principles, which would 
concentrate development in already impervious areas, when viewed on the 
watershed scale.  Similarly it precludes siting development in more impervious 
soils.  Finally, it would prevent regional BMP solutions that benefit existing 
untreated development storm water.  In circumstances where sites discharge to 
waterbodies that are not subject to destabilization (concrete channels, large lakes, 
bays estuaries), these measures will provide only a very small incremental water 
quality benefit, and will therefore not be cost effective.  At the same time, there are 
extraordinary costs associated with these requirements.  According to work done in 
San Diego, the additional costs associated with imposition of stringent LID 
requirements on a lot-by-lot basis for Priority infill and redevelopment projects 
with land constraints, particularly when combined with application of the other 
hydromodification standards set forth in the Draft Permit, results in significant 
land-take, and can result in costs averaging $30,000 to $50,000 per lot, for those 
projects where implementation of the standards is even technically feasible.  For 
many types of projects, the application of standardized LID and other 
hydromodification control requirements will be technically infeasible based on 
local soils conditions, infiltration restrictions, groundwater conditions and similar 
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physical parameters.  

• Comment:  The bias in the Tentative Order provisions against regional 
application of volume reduction BMPs eliminates tools that should be available to 
Copermittees and project applicants to address hydromodification control. 

• Comment:  Stringent application of LID principles on a lot-by-lot scale are 
technically infeasible for a variety of sites, including small new development infill 
sites, most redevelopment sites, and sites with high groundwater, or contaminated 
groundwater that should not be impacted. 

• Comment:  The Tentative Order LID requirements are technically infeasible, 
are not cost effective, and/or are ineffective in controlling water quality and 
hydromodification impacts, for the reasons outlined in the Geosyntec Memo at pp. 
1-3; 7-9.  Therefore, these requirements constitute an improper application of MEP, 
are arbitrary, and violate Cal. Water Code § 13263(a), which requires WDR 
requirements shall be those reasonably required to protect beneficial uses and 
implement water quality objectives.  

• Comment:  The balancing of these provisions in light of the Cal. Water Code 
section 13241 and State Board recommended factors in properly determining the 
MEP standard is especially critical with respect to standardized Site Design BMP, 
LID and hydromodification requirements, which would apply on a ‘one-size fits 
all’ basis throughout the South Orange County region.  See Cal. Water Code § 
13241(b) (“Environmental characteristics of the hydrographic unit under 
consideration…”).  Failure to engage in such balancing, which takes into account 
local conditions, including the need for housing and economic considerations and 
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the degree to which a particular development constitutes infill and therefore is 
consistent with LID at a watershed scale, violates the state and federal provisions 
applicable to the Regional Boards exercise of permitting authority under its 
federally delegated powers.   

• Comment:  Application of LID to small Priority redevelopment projects is 
poor policy because (1) it will discourage infill because in many situations the 
requirements will not be capable of being met without reserving a great deal of 
project site area in newly created open space, (2) the costs of implementation will 
not provide significant water quality benefit since most redevelopment and infill 
sites will discharge to already concrete flood control channels and/or are located in 
substantially built-out and impervious watersheds, and (3) lot-by-lot application of 
the requirements prevents adoption of IWRM and other more regional solutions 
that would better benefit water quality, particularly in the context of 
redevelopment, by providing some volume reduction BMPs for existing 
development that isn’t served by BMPs.  There are some types of LID techniques 
that can be implemented on small sites, such as planter boxes; however, for many 
redevelopment projects meeting a broad mandate to incorporate significant site 
design and LID practices will be technically and/or economically infeasible.  
Further, improving water quality of runoff from one lot that is being redeveloped 
will not substantially improve overall water quality unless the adjacent lots are also 
redeveloped.  And so in this case, lot-by-lot imposition of these requirements do 
not make policy sense and do not result in substantial water quality improvements, 
but will result in substantial compliance costs.    

• Comment: The Tentative Order should be revised to limit application of LID 
Site Design BMP requirements to projects of sufficient size, and with acceptable 
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site and groundwater conditions to allow for feasible and beneficial implementation 
of site design BMPs and LID technologies.  Further, LID/Site Design requirements 
should be implemented at the planning and sub-watershed planning scale, and not 
on a lot-by-lot basis, and the bias against regional volume and treatment control 
BMPs should be eliminated from the Tentative Order.  In addition to these 
revisions, we recommend replacing the LID and other hydromodification control 
standards proposed in the Tentative Order with the hydromodification control 
approach recommended in the Geosyntec Memo at pp. 1-3, 7-9,12-17. .  See 
summary description of potentially appropriate hydromodification control approach 
as recommended by Geosyntec in Item 19 below. 

18. Hydro-
modification control 
assessments, strategy 
and criteria should be 
complete before 
implementation is 
mandated.  
 
Premature 
mandatory 
compliance results in 
an abuse of 
discretion and 
improper 
determination of 
MEP.  

The Tentative Order Contains several 
provisions related to Site Design 
BMPs, infiltration of runoff, and 
hydromodification control, which 
create confusion in implementation.   
 
Tentative Order §§ D.1.h (1)-(4) 
appear to set forth requirements for 
Copermittees to follow in preparing a 
hydromodification control study to 
guide development of 
hydromodification criteria, which 
must be incorporated into an update of 
the DAMP and local Copermittee 
Model WQMPs, within 2 years of 
Permit adoption. It appears 

• Comment: The timing for compliance with the hydromodification 
requirements is unclear, and improper timing of mandatory compliance with 
hydromodification control measures will result in application of mandates for 
technically infeasible and cost-ineffective controls. .Tentative Order §§ D.1.h (1) –
(4) should be clarified to expressly state  that Copermittees are to comply with 
Tentative Order §§ D.1.h (1)-(3)  in developing the hydromodification management 
strategy and criteria to be incorporated into the DAMP and the Model WQMPs 
within 2 years of Permit adoption pursuant to Tentative Order §§D.1.h(4).  On the 
flipside, the Tentative Order should also be revised to clarify that compliance with 
Tentative Order §D.1.h.(3) is required as set forth in § D.1.h.(4), and in no event is 
required prior to the assessments mandated by §§ D.1.h.(1) and (2).  Absent that 
clarification, it appears that compliance with hydromodification control 
requirements may be mandated before the work can be done to properly develop 
hydromodification strategies that are appropriate in light of the Copermittees’ 
assessment of geomorphological conditions of receiving waters, pre- and post-
development runoff characteristics for various subwatersheds, and other factors 
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Failure to follow 
State and federal law 
requirements in 
exercising permitting 
authority. 
 

Copermittees are required to comply 
with these provisions by conducting 
assessments of factors relevant to 
hydromodification control, then 
developing and a hydromodification 
control strategy and criteria within 2 
years of Permit adoption.  With some 
adjustments (See Item 18) such an 
approach would comply with MEP.   
 
However, mandated compliance with 
certain hydromodification control 
measures prior to completion of the 
contemplated hydromodification 
control assessments and preparation of 
a strategy and related control criteria 
would result in mandatory 
hydromodification control 
requirements that would be technically 
infeasible, and cost ineffective. 

pertinent to hydromodification control.  If the Regional Board requires immediate 
compliance with hydromodification standards without first giving proper 
consideration to relevant factors, this action would be inconsistent with the 
conclusions and recommendation of the technical studies cited in the Technical 
Report  (e.g., at pp. 28-32). Such premature mandated compliance would be an 
abuse of discretion and violate Cal. Water  §13263(a), which mandates that waste 
discharge requirements (WDRs) shall be those reasonably required to protect 
beneficial uses and implement water quality objectives.  See Item 17 below.   

• Comment:  Mandating implementation of hydromodification control measures 
on a project-by-project basis under Tentative Order §D.1.h.(3) before the 
assessments mandated by §§ D.1.h.(1) and (2) are completed would also result in 
mandatory hydromodification measures for all Priority Development projects 
(resulting in an increase of only 5,000 square feet of impervious surface or more), 
even when such measures are (1) technically infeasible due to inappropriate soils or 
groundwater characteristics, or (2) not cost effective, in light of small incremental 
water quality benefit to be attained given in-channel conditions or tributary 
catchment runoff characteristics.  As a result, such an interpretation would be 
inconsistent with a proper determination of MEP, and out of compliance with 
applicable State and federal law and guidance.  See Items 12 and 13 above. 

• Comment:  Mandating implementation of hydromodification control measures 
on a project-by-project basis under Tentative Order §D.1.h.(3) before the 
assessments mandated by §§ D.1.h.(1) and (2) are completed would result in a 
“one-size-fits all” approach to hydromodification control,  As such, that 
interpretation of the Tentative Order would be inconsistent with the 
recommendations of the scientific community, which generally advocate an 
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approach to hydromodification control that involves appropriate assessment and 
evaluation of locate factors pertinent to channel destablization at a sub-watershed 
or watershed level, including amount of impervious surface in a tributary 
catchment area, soils characteristic, runoff characteristics, channel characteristics 
and project size. [e.g., see Southern Orange County SAMP/HCP Watershed 
Planning Principles]  See Geosyntech Memo at pp. 1-3, 7-9, 12-15. 

• Comment:  Clarification of the Tentative Order to assure completion of 
studies assessing relevant factors would be consistent with the approach advocated 
by the scientific community, (including Coleman, Derrick et al. 2005, Effect of 
Increases in Peak Flows and Imperviousness on the Morphology of Southern 
California Streams, Technical Report No. 450 of the Southern California Coastal 
Watersheds Research Project (SCCWRP Study)), and used in the development of 
the Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005 
Hydromodification Plan (SCVURPPP HMP).  With some modification with 
respect to scale of implementation when developed  (See Item 18 below), the 
preparation of hydromodification assessments and resulting strategies and control 
criteria is the scientifically supported approach for the Tentative Order to take in 
regulating hydromodification impacts, and, with some adjustments, complies with a 
proper determination of MEP. 

19. Mandatory 
Interim 
Hydromodification 
Requirements are not 
consistent with the 
scientifically 

Tentative Order § D.1.h (5) sets forth 
interim criteria for hydromodification 
control measures that must be adopted 
within 180 days of Permit adoption 
and applied to every Priority 
Development Project greater than 20 

• Comment:  Compliance with interim hydromodification standards is required 
within 180 days of Permit adoption. That period is not sufficient to conduct 
watershed and sub-watershed scale assessments of conditions and factors pertinent 
to technically feasible and cost-effective hydromodification control measures as 
recommended by the scientific literature cited and discussed in the Technical 
Report.  As a result, develop appropriate and protective water quality control 
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recommended 
approach to 
hydromodification 
control. 
 
Abuse of discretion 
and improper 
determination of 
MEP. 
Failure to follow 
State and federal law 
requirements in 
exercising permitting 
authority. 
 

acres, prior to conducting, and without 
the benefit of the information to be 
developed and assessed in the 
hydromodification control study. 
These requirements include 
implementation of four mandatory 
control measures, regardless of site 
conditions, runoff conditions, or in-
channel geomorphological conditions, 
including the following: 
� Disconnect impervious areas 
from the drainage network and 
adjacent impervious areas regardless 
of soils or groundwater conditions 
(“DCIA requirements”) 
� Control runoff through 
hydrograph matching for a range of 
return period from 1 year to 10 years 
(“Hydrograph Matching 
Requirements”) 
� Establish buffer zones and 
setbacks for channel movement 
(“Buffer Requirements”) 
Tentative Order § D.1.h (5) 
 
 

measures are arbitrary and capricious and in violation of Cal. Water §13263(a), 
which mandates that waste discharge requirements (WDRs) shall be those 
reasonably required to protect beneficial uses and implement water quality 
objectives.  

• Comment: Mandating implementation of hydromodification control measures 
on a project-by-project basis under Tentative Order §D.1.h.(5) without allowing for 
assessment of pertinent to technically feasible and cost-effect hydromodification 
control measures as recommended by the scientific literature results in “on-size fits 
all” mandatory disconnection of impervious surface for all Priority Development 
projects (resulting in an increase of only 5,000 square feet of impervious surface or 
more), even when such measures are (1) technically infeasible due to inappropriate 
soils or groundwater characteristics, or (2) not cost effective, in light of small 
incremental water quality benefit to be attained given in-channel conditions or 
tributary catchment runoff characteristics.  Similarly, all Priority Development 
Projects must implement buffer zones and setbacks for channel movement, 
regardless of in-stream channel conditions (e.g., even when the channel is hardened 
and buffers are not required for “movement”).  As a result, such an interpretation 
would be inconsistent with a proper determination of MEP, and out of compliance 
with applicable State and federal law and guidance.  See Items 12 and 13 above. 

Specifically, the Tentative Order appears to preclude granting exemptions 
from the interim hydromodification control measures, even where such exemption 
is appropriate and scientifically warranted.  Instead the Tentative Order only allows 
a waiver of hydromodification control requirements under Tentative Order 
provisions governing Copermittees’ development of the long-term 
hydromodification control strategy and criteria.  Tentative Order § D.1.h.(3)(c).  
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The interim hydromodification control provisions do not appear to allow the 
exemption of any Priority Development Projects from the mandatory measures 
based on scientifically appropriate facts, such an assessment of whether or not a 
project discharges to a receiving water susceptible to destabilization.  Moreover, 
these mandatory requirements apply on a project-by-project basis without prior 
assessment and consideration of pertinent factors, raising the following issues 
related to compliance with scientific literature, technical feasibility, and cost 
effectiveness:  

� The Tentative Order proposes mandatory hydromodification 
measures, including hydrograph matching, buffer and DCIA 
requirements, as interim ‘one-size-fits all’ hydromodification standards 
applicable to all Priority Development Projects greater than 20 acres.  As 
such, the standard is inconsistent with the recommendations of the 
scientific community for hydromodification control, which generally 
advocate an approach to hydromodification control that involves 
appropriate assessment and evaluation of local factors pertinent to 
channel destabilization at a sub-watershed level, including amount of 
impervious surface in a tributary area, soils characteristics, groundwater 
characteristics, runoff characteristics, channel characteristics, and 
watershed and project size. 
� The Tentative Order imposes mandatory hydromodification 
measures, including hydrograph matching requirements, on all Priority 
Development projects 20 acres or greater.  There is no evidence in the 
record that application of these requirements is appropriate for projects of 
20 acres (50 acres or 100 acres).  In fact, hydromodification science 
supports application of hydromodification control measures at watershed 
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or subwatershed scale.  Project-by-project application is not likely to 
effectively control hydromodification.   
� Available scientific literature, such as the SCCWRP Study and 
SCVURPPP HMP, indicate that hydrograph matching, or matching of 
volume, flow and duration, is not an appropriate hydromodification 
control measure or strategy because some level of duration and flow 
increase is tolerated even by channels subject to destabilization, so pre- 
and post- development matching is not reasonably tailored to protect 
water quality as indicated by the best available science. Moreover, in 
some situations, hydrograph matching can actually hurt channel 
stabilization and water quality more than it helps. 
�  There is no scientific evidence in the record that such stringent 
hydrograph matching, buffer and DCIA standards are necessary to 
protect water quality and receiving water beneficial uses, particularly for 
sites that are (i) characterized by impervious (clayey) soils; (i) located in 
largely built-out and impervious watersheds,(iii) discharge to improved 
channels;  or (iv) that discharge into already degraded channels, pipes, 
concrete channels or other receiving waters that are not susceptible to 
material further destabilization, erosion and sedimentation due to their 
size, configuration, or geomorphological regime (including “reset” 
systems). See Geosyntec Memo. 
� Application of hydrograph matching requirements to infill and 
redevelopment projects is poor policy because (1) it will discourage 
larger infill projects because in many situations the requirements will not 
be capable of being met without a great deal of land take, (2) the costs of 
implementation will not provide significant water quality benefit since 
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most redevelopment and infill sites will discharge to already concrete 
flood control channels and/or are located in substantially built-out and 
impervious watersheds, and (3) project-by-project application of 
hydrograph matching requirements prevents adoption of IWRM and 
other more regional solutions that would better benefit water quality, 
particularly in the context of redevelopment, by providing some volume 
reduction BMPs for existing development that isn’t served by BMPs. 

• Comment:  As a result, the interim hydromodification control provisions are 
not based on the recommendations of scientific literature, and fail to consider 
technical feasibility, economic feasibility and effectiveness in light of substantial 
costs. As such, they are poor policy, an improper application of the MEP standard, 
are arbitrary and capricious, and violate Cal. Water Code § 13263(a), which 
requires WDR requirements shall be those reasonably required to protect beneficial 
uses and implement water quality objectives. These standards should be therefore 
be eliminated from the Tentative Order as interim requirements.  

The Tentative Order provisions should be revised to eliminate the “one-
size fits all” hydromodification control interim requirements, and particularly the 
pre- v. post-development hydrograph matching requirements.  Instead, the 
Tentative Order should rely on development by Copermittees and/or larger project 
applicants of (i) an appropriate and geomorphically referenced local interim 
hydromodification control tool for application on a sub-watershed basis within two 
years of Tentative Order approval (a short, but potentially sufficient time for this 
process, and (ii) the development of a long-term hydromodification control 
standard within three to four years of Tentative Order adoption after completion of 
the SMC study process and then to allow for consideration of SMC proposals. A 
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longer time frame is appropriate for development of the longer term 
hydromodification control standard because (1) the SMC study is not scheduled for 
completion until 2010 or 2011, and (2) using an appropriately developed 
geomorphically referenced interim hydromodification control tool at the proper 
scale and consistent with scientific literature will adequately protect water quality 
in the interim.  the Regional Board should cure the current deficiencies in the 
Tentative Order by providing for the Copermittees and/or larger project (50 acres 
or greater)  applicants to develop appropriate, local interim hydromodification 
control tools, applicable on a sub-watershed basis to Priority Development Projects 
within the sub-watershed that have the actual potential for substantial 
hydromodification impacts based on consideration of  relevant factors.  These tools 
should be developed by preparing a hydromodification assessment and strategy 
(HAS), and currently contemplated by Tentative Order §§ d.1.h.(1)-(3).  As 
recommended by Geosyntec, the HAS should include an appropriate evaluation of 
pertinent local conditions on a sub-watershed basis, including total area of 
impervious surface, soils conditions, groundwater conditions, runoff characteristics, 
in-stream conditions and erosive flow potential and should apply the following 
protocol:  First, an assessment of the physical sensitivity of the downstream system 
in light of tributary area characteristics should be conducted.  If the downstream 
areas are not sensitive to destabilization due to their configuration, the existing 
condition of impervious surface within the tributary watershed, the size of potential 
projects in the tributary watershed, in-stream conditions, erosive flow potential, or 
other pertinent factors, hydromodification control requirements should not be 
applicable to development within the related watershed.  Second, for those sub-
watersheds susceptible to destabilization as determined in step one, a tool should be 
developed for sizing hydromodification control BMPs pending completion of the 
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SMC study process.  This tool should be based on the relationship between percent 
impervious area soils type (infiltration rates) and runoff characteristics.   The tool 
will then be applied to appropriate development and redevelopment projects in 
identified sensitive sub-watersheds to guide sizing of hydromodification control 
BMPs.  Appropriate projects would then implement the tool to determine 
appropriate sizing for any one of a menu of potential hydromodification control 
BMPs necessary to protect sensitive down-stream systems from destabilization as a 
result of changes in flows.  Shared hydromodification control BMPs could also be 
used.  In addition to Copermittee HAS programs to develop such interim 
hydromodification control tools and standards, larger projects (sub-watershed or 
watershed scale) should be allowed to prepare their own HAS documents meeting 
similar requirements and using a similar protocol to that described above, allowing 
preparation by projects of sufficient scale of appropriate interim hydromodification 
control requirements.  . 

20. Hydro-
modification waivers 
are unworkable 
 
Improper, arbitrary 
and capricious 
exercise of discretion. 
 
Failure to follow 
State and federal law 
requirements in 
exercising permitting 

Technical Order § D.1(h)(3)(c) 
provides for hydromodification 
waivers, but the criteria for granting a 
waiver are too stringent to allow 
issuance of waivers. 
 
 

• Comment: The hydromodification waiver policy will not be effective, and will 
not provide for exemption of Priority Development projects that cannot technically 
or cost effectively comply with hydromodification control mandatory measures.  

1) Waivers are only possible when the total connection impervious area 
(“TCIA”) will increase by less than 5% or when infill will decrease TCIA 
by 30%.  This strategy is contrary to smart growth and discourages infill.  
This requirement is inconsistent with scientific literature for three reasons.  
First, it is inconsistent with the evolution of the science of 
hydromodification and geomorphological influence.  The scientific 
literature now recognizes that DCIA, and not TCIA is the primary 
anthropogenic factor affecting channel stability.  Geosyntec Memo at 
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authority. 
 
Results in improper 
determination MEP. 
 

pp. 12-15.  Limiting increases in TCIA literally means that only 30% of the 
site can be developed with impervious surface, whether or not that 
impervious surface is appropriately “disconnected” from the MS4 system.  
As a result, for a 20 acre Priority Development site, only 6 of the 20 acres 
could be developed, making a waiver economically infeasible.  Second, 
there is no evidence in the record that this 5% maximum TCIA prescriptive 
waiver standard is required to protect receiving waters susceptible to de-
stabilization.  The SCCWRP Study and other documents cited in the 
Technical Report do not recommend this prescriptive standard.  See 
Geosyntec Memo at pp. 12-15.  The Regional Board has not provided 
substantial evidence to support that the 5% limit is necessary or reasonably 
tailored to avoid impacts to beneficial.  Therefore, the standard is arbitrary 
and capricious and violates Cal. Water Code § 13263(a), which requires 
WDR requirements shall be those reasonably required to protect beneficial 
uses and implement water quality objectives. Third, there is no evidence or 
discussion offered by the Regional Board that the 5% standard is necessary 
to protect water quality where sites discharge to waterbodies that are not 
subject to de-stabilization (concrete channels, large lakes, bays, estuaries, 
and large waterbodies subject to a “reset” geomorphological regime).  In 
these situations, these measures will provide only a very small incremental 
water quality benefit.  At the same time, there are extraordinary costs 
associated with the land necessary to these requirements, particularly for 
constrained infill and redevelopment projects, creates economic feasibility 
issues.   
2) A waiver can only be granted if the entire drainage channel is 
concrete, even well beyond the point of any area of influence from a 
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particular outfall.  Based on the scientific literature, hydromodification 
control requirements should target natural systems and should be applied in 
those locations where their application will improve stability of a channel.  
See, the SCVURPPP HMP. 
3) All projects, even infill, must contribute to in stream measures that 
will address deficient in stream conditions that were not created by the 
proposed new development.  This waiver requirement shifts responsibility 
for curing existing deficient channel conditions cause by others to Priority 
Development Projects.  There is no nexus to require new development and 
redevelopment to correct the deficiencies created by historic development 
and flood control practices, yet obtaining a waiver requires Priority 
Development to accept an improper exaction. 

For these reasons, the waiver requirements are arbitrary and capricious and violate 
Cal. Water Code § 13263(a) which requires WDR requirements shall be those 
reasonably required to protect beneficial uses and implement water quality 
objectives. 

• Comment:  Application of the interim hydromodification control standards to 
infill and redevelopment projects without sufficient waiver provisions is poor 
policy because  (1) it will discourage infill because the requirements can’t be met 
without a significant land take to accommodate infiltration and/or storage, (2) the 
costs of implementation will not provide significant water quality benefit since 
most redevelopment and infill sites will discharge to already concrete flood control 
channels, and (3) project-by-project application of the requirements prevents 
adoption of other more regional solutions that would better benefit water quality, 
particularly in the context of redevelopment, by providing some volume reduction 
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BMPs for existing development that isn’t served by BMPs. 
21. Unlawful 
Delegation of 
Authority to Define 
Hydromodification 
Criteria to Entities 
Other than the 
Regional Board. 
 
 
Exceeds legal 
authority. 
 
Poor policy. 

The Tentative Order provides that 
“Within two years of adoption of this 
Order, each Copermittee must revise 
its SUSMP/WQMP (see Section 
D.1.d) to implement updated 
hydromodification criteria for all 
Priority Development Projects.  “If 
SMC and SCCWRP publications 
include descriptive or numeric 
criteria applicable to the San Juan 
Hydrologic Unit, then those criteria 
must be used.” Tentative Order 
D.1.h(5), at p. 35.  It is an improper 
delegation of authority to require 
adoption of criteria from a study that 
is not yet finished, much less at a point 
that it can be determined whether 
study conclusions are adequate for use 
as regulatory standards. 

• Comment:   As a regulatory agency, the Regional Board may not delegate its 
authority to set standards/criteria to a non-regulatory entity.  Any proposed criteria 
that would be required to be applied as hydromodification criteria for all Priority 
Development Projects must be considered and approved for regulatory purpose by 
the Regional Board itself and must be subject to full public comment as a part of 
the Regional Board’s hearing processes.  Alternatively, such criteria, when 
developed (the study schedule does not propose completion of the SMC report 
within two years, but rather anticipates publication in 2010-2011) may be 
voluntarily implemented by Copermittees in the exercise of their discretion in 
complying with the MS4 Permit.  

•  Comment:  The Tentative Order should provide that Copermittees integrate 
the SMC with criteria where available into the subwatershed and watershed scale 
hydromodification assessments and should consider them in developing and 
updating their long-term hydromodification control strategies. 

22. Redundant 
Local Review of 
SWPPP. 
 
Results in improper 
determination MEP. 

Tentative Order requires local agency 
review of storm water pollutant 
prevention plan (SWPPP).  Tentative 
Order § 2.c (2) 

• Comment:  The Tentative Order requires local agency review of the storm 
water pollutant prevention plan (SWPPP).  This provision is burdensome for 
Copermittees and does not improve water quality in the field, so the cost does not 
bear a reasonable relationship to the water quality benefit.  In addition, the 
additional review is unnecessary because the proposed Statewide General 
Construction NPDES Permit provides for public review of SWPPPs for 90 days.  
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Poor policy  

The local agency review is duplicative, of no substantial additional benefit and 
should be eliminated. 

23. Advanced 
Treatment 
Requirements Are 
technically infeasible 
and constitute the 
addition of pollutants 
to runoff. 
 
Results in improper 
determination MEP. 
 
Exceeds legal 
authority. 

The Regional Board has imposed 
requirements for advanced sediment 
treatment for ‘high threat’ 
construction project, regardless of 
project size.  Tentative Order 
§D.2.d(i), at p. 41.  Mandated 
implementation of Advanced 
Sediment Treatment is technically 
infeasible pursuant to The Feasibility 
of Numeric Effluent Limits Applicable 
to Discharges of Storm water 
Associated with Municpal, Industrial 
and Construction Activities (“Blue 
Ribbon Panel Report”) and requires 
the addition of chemical polymers, the 
residue of which may constitute 
pollution of construction site 
discharges. 
 
Advanced Treatment is neither “cost 
effective” nor “available” for every 
site the Tentative Order requires that it 
be used to control. 
 

• Comment:  Contrary to the Blue Ribbon Report, the Tentative Order 
mandates identification of “high threat” construction sites for which Advanced 
Sediment Treatment (AST) will be required, but has failed to perform 
recommended studies regarding baseline sediment production and discharge under 
natural conditions prior to proposing AST.  Depriving highly alluvial systems of 
course sediment in runoff can create “hungry” water that results in greater erosion 
impacts in natural stream channels, and therefore ATS should not be mandated 
without reference to existing sediment discharge conditions.   

• Comment:  As the Blue Ribbon Report discusses, the chemical substances that 
serve to assist in the removal of sediment in ATS systems result in alteration of 
natural sediment loads, and requires the addition of chemicals which may leave 
residues in runoff, both in derogation of the Clean Water Act, which defines 
“pollution” as the man-made or man-induced alteration of the chemical, physical, 
biological, and radiological integrity of the water.  33 U.S.C. § 1362(19).  The 
introduction of polymers and resulting “pollution” of the waters also is an improper 
application of MEP because it runs contrary to the section 13241 balancing factors 
in that it actively corrupts the physical integrity of the waters.   

• Comment:  The findings and recommendations of the Blue Ribbon Report set 
forth at least 5 prerequisite studies and conditions that need to precede imposition 
of ATS to control construction site runoff, including consideration of issues 
associated with toxicity associated with active treatment systems, issues associated 
with long-term use of chemicals and consideration of runoff flow and peak volume. 
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See Blue Ribbon Report, at pp. 16-17.  The Regional Board has not done any of 
these prerequisite studies and conditions, and therefore the imposition of numeric 
limits is technically infeasible, does not constitute an appropriate application of 
MEP, and is contrary to the findings and recommendations of the Blue Ribbon 
Panel. 

• • Comment: Research conducted by CICWQ determined that implementation 
of an advanced treatment system using chemical polymer addition would result in 
direct costs between $2400 and $9000 per acre for an example site handling 
anywhere from 1-inch to 20-inches, respectively, of total runoff per season.  Key 
variables include the size of the construction site, total gallons of stormwater 
treated (direct correlation to amount of polymer required), flow rate, and the 
amount of detention time needed and associated mixing, piping and pumping 
systems to treat and release stormwater.  All advanced treatment vendors 
interviewed by CICWQ stated that advanced treatment systems achieve 10 NTU 
effluent when combined with existing erosion control BMPs that reduce the 
concentration of influent sediment.  Therefore, the cost of advanced treatment is in 
addition to existing erosion and sediment control stormwater BMPs that are 
required in Orange County. 

• Comment:  An effective set of erosion and sediment control BMPs could 
accomplish the goal of reduced construction site erosion and sediment transport 
without requiring advanced treatment; however, based on the way that the 
Tentative Order is written, that option, even if it would be adequately protective of 
water quality, taking into account background levels, would not be permitted.  
Therefore, we recommend the Regional Board cure this arbitrary and capricious 
provision by implementing the recommendations of the Geosyntec Memo for 
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application of enhanced construction site runoff water quality controls to ‘high 
threat’ sites.   

24. Construction 
BMP requirements 
for very small lots 
and/or projects  
 
Not cost effective so 
results in improper 
determination MEP. 
 
Poor policy 

• All construction sites must 
implement a prescriptive set of 
construction BMPs at all times, 
regardless of site or receiving water 
conditions.  While BMPs are 
appropriate for all construction sites, 
implementation of a prescriptive set of 
BMPs is not likely to attain water 
quality benefit.  

• Comment:  EPA stormwater regulations determined that regulation of small 
grading projects less than one acre is typically not necessary for adequate 
protection of water quality. 40 C.F.R. §122.26 et seq.  There is no evidence in the 
documents provided that control of such small construction sites, is necessary to 
protect water quality.  As a result, the requirements are arbitrary and capricious and 
violate Cal. Water Code § 13263(a), which requires WDR requirements shall be 
those reasonably required to protect beneficial uses and implement water quality 
objectives.  Further, it is unclear why certain sites, like strip malls, are subject to 
these requirements while other sites that have similar characteristics are not subject 
to these requirements.  The Regional Board has failed to adequately provide why 
certain sites are subject to these requirements while other are not.  As a result, the 
requirements are arbitrary and capricious in and violate Cal Water Code § 
13262(a), which requires WDR requirements shall be those reasonably required to 
protect beneficial uses and implement water quality objectives. 

• Comment:  The imposition of such requirements is not an effective approach 
to storm water regulation of these types of sites because important site-specific and 
receiving water considerations are not taken into account, and these conditions will 
impose significant costs as compared to the water quality benefits.  A better 
approach to regulation of these types of sites is through ordinances that require 
preparation of an erosion control plan for construction sites of all sizes. In 
preparing an erosion control plan, site-specific conditions, receiving water 
conditions and site hydrology must be considered.   

25. Unnecessary The Regional Board is creating and • Comment: The Tentative Order Section E includes pro forma requirements to 
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New Watershed 
Programs  
 
Poor policy 

implementing two new watershed 
activities is not justified.  Tentative 
Order, §E.  

create and implement two new watershed activities.  These requirements do not 
make sense in view of the fact that there already are several watershed activities 
underway in the region.  The imposition of these programs will re-direct already 
sparse funding from implementation of existing programs, which are designed to 
address water quality problems, to new activities directed to meet the arbitrary new 
requirements.  Instead, the Regional Board should assess the existing programs, 
identify any gaps in these watershed efforts and redirect resources only if the Board 
finds gaps in water quality protection.  See also Item 4 above for a discussion of the 
Regional Board’s failure to evaluate and consider existing watershed programs.  

26. Under 
Appropriate 
Circumstance 
Wetlands Should Be 
Allowed As BMP. 
 
Poor policy. 
 
Exceeds legal 
authority to extent it 
precludes compliance 
with CWA §§ 404 and 
401 and Cal. Fish 
and Game Code §§ 
1600 et seq. 

As drafted, Technical Order Finding § 
E.7 would prohibit establishing a 
wetland as a BMP.  Technical Order 
Finding § E.7, at p. 14.  Technical 
Report at p. 70. 

• Comment:  Finding E.7 must be revised to exempt “structural BMPs” such 
as natural wetlands, which are created in receiving waters as well as in MS4s with 
natural bottoms, etc. 

While some look at wetlands as BMPs, they are designed under CWA § 404, 401 
and Cal. Fish and Game Code §§ 1600 et seq. 1) to restore the physical, biological 
and chemical integrity of existing receiving waters; 2) to restore wetland and 
riparian function and value; 3) to assure no net loss of wetlands 4) to replace 
historical losses of wetlands; and 5) to mitigate for permitted losses of wetlands 
pursuant to Army Corps of Engineers and Regional Board approvals.  See 
Constructed Wetlands for Wastewater Treatment and Wildlife Habitat, EPA832-R-
93-005 (1993).  The Tentative Order must be revised to allow creation of wetlands 
for these purposes and to avoid conflict with state and federal laws prescribing 
wetlands. 

27. Failure to 
Conduct 

The Regional Board takes the position 
that compliance with California 

• Comment:  Unless an appropriate determination of Tentative Order 
requirements necessary to achieve MEP is made, the requirements of the Tentative 
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Environmental 
Review of State-
Authorized MS4 
Provisions As 
Required by CEQA 
 
Invalid Approval  

Environmental Quality Act (“CEQA”) 
is not required in issuing the Tentative 
Order.  Tentative Order, Findings § 
E.8., at p. 14,   Technical Report at pp. 
70-71.   
 
Finding § D.3.b, Tentative Order §§ 
A.1, A.3; Technical Report at pp. 72-
74 

 

Order do not comport with proper implementation of MEP and the Clean Water 
Act, and by default must be adopted pursuant to State law. CEQA analysis (using 
functional equivalent) must be conducted for provisions of the Draft Permit 
adopted pursuant to State law.  County of Los Angeles v. State Water Resources 
Control Board, 143 Cal.App.4th 985, (2006) modified by Cal.App.LEXIS 1744 Cal 
App. 2d Dist. Nov. 6, (2006). 

• Comment:  Cal Water Code § 13389 was part of Porter-Cologne adopted to 
accomplish the delegation of administration of the Clean Water Act, including the 
issuance of NPDES permits, to California.  It does not exempt from CEQA other 
permits and/or requirements imposed by the Regional Board under Porter-Cologne.  
Cal. Water Code § 13372.  Cal. Water Code § 13372 provides that the provisions of 
Chapter 5.5 of Porter-Cologne “apply only to actions required under the Federal 
Water Pollution Control Act and acts amendatory thereof or supplementary 
thereto.”  Section 13389 is part of Chapter 5.5 of Porter-Cologne.   

• Comment:  The court in Committee for a Progressive Gilroy v. State Water 
Resources Control Board, 192 Cal.App.3d 847 (1987) held that orders restoring 
water waste discharge levels to originally approved levels for a wastewater 
treatment plant were not exempt from compliance with CEQA by section 13389 
because that section applies only to actions required under the Clean Water Act.  
Orders of the Regional and State Boards regarding wastewater discharge issued 
under the authority of the Porter-Cologne Water Quality Control Act were not 
required by the Clean Water Act and thus not exempt from CEQA review.  In its 
discussion of Cal. Water Code Section 13389 a California appellate court stated, 
“Chapter 5.5 of the Porter-Cologne Act was enacted to allow the State of California 
to administer the National Pollutant Discharge Elimination System (NPDES) 
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permits program.  This chapter was patterned after the Federal Water Pollution 
Control Act, which created the NPDES permit system.  Section 1371 of that act 
excludes the issuance of NPDES permits from the requirements of the National 
Environmental Policy Act after which CEQA was patterned.  It is fairly apparent 
that the exemption for the promulgation of waste discharge requirements from 
CEQA contained in Water Code section 13389 was meant to parallel the exemption 
for the issuance of NPDES permits from the requirements of NEPA found in 
section 1371 of the federal act.”  Pacific Water Conditioning Ass’n., Inc. v. City 
Council, 73 Cal.App.3d 546, 557 (1977).  Thus, the purpose of section 13389 was 
to exempt from CEQA permits issued by the State under the Clean Water Act – not 
WDRs that are adopted under Porter-Cologne.  Because the Regional Board is 
adopting WDRs under Porter-Cologne rather than simply implementing the 
NPDES program mandated by the Clean Water Act, section 13389 does not apply 
to exempt such an action from CEQA review. 

28. State 
Unfunded Mandates 

The Tentative Order imposes 
significant fiscal burdens on local 
governments, by imposing a number 
of stringent mandatory duties on 
Copermittees.  We illustrate with four 
examples of many unfunded 
mandates: 

“Watershed Permittees must annually 
assess the success of each 
implemented BMP through 
monitoring, surveillance, and other 
effective means.” Tentative Order, 

• Comment: Regional Board has the legal authority under State law to impose 
mandates that “exceed” or are “more explicit” than the mandates or specific 
requirements of federal law.  However, this discretion is not unbounded.  When the 
Regional Board elects to use its discretion to impose mandates that are “more 
explicit” than or “exceed” the requirements of federal law, it is electing to impose a 
state mandate within the meaning of California Constitution, Art. XIII B, Section 6.  
The Board may impose such state mandates; but once imposed the California 
Constitution requires that the cost of meeting them must be funded by the State.   

Since portions of the permit “are more explicit” than and “exceed” the 
specific requirements of federal law, these provision are illegal unless they are 
funded by the State.  The California Supreme Court explained that the purpose of 
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§ E.1.e. (2), at p. 70, emphasis added. 

Tentative Order, §§ D.1.(f); D.3.a.(6) 
Impose unnecessarily stringent 
inspection and inventory requirements 
for each approved treatment control 
BMP within a particular jurisdiction 
creates a huge cost burden for 
relatively little water quality gain 
when compared to the existing rolling 
inspections 

“Each Copermittee must conduct an 
annual fiscal analysis” that “must 
include a qualitative or quantitative 
description of fiscal benefits realized 
from implementation of the storm 
water protection program” and prior to 
the expiration of the Order “must 
submit to the Board a Municipal 
Storm Water Funding Business Plan 
that identifies a long-term funding 
strategy for program evolution and 
funding decisions.” Tentative Order, 
§ F. at p.74. 

The Tentative Order prescribes a 
specific methodology for undertaking 

Art. XIII B, section 6 is to “preclude the state from shifting financial responsibility 
for carrying out governmental functions to local agencies, which are ‘ill-equipped’ 
to assume increased financial responsibilities because of the taxing and spending 
limitations that articles XIII A and XIII B impose.”  Dept. of Finance v. 
Commission on State Mandates 30 Cal.4th 727, 735, (2003) quoting County of San 
Diego v. State of California 15 Cal.4th 68, 81 (1997). 
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Urban Stream Bioassessment 
Monitoring that has inherent fiscal 
implications and that has not been 
subject to review until the publication 
of the Tentative Order. (Tentative 
Order, Attachment E, at pp. 5-6)  

The Regional Board’s position is that 
the Copermittees are responsible for 
funding the implementation of all 
provisions of the Tentative Order from 
general funds, district assessments, 
plan review fees, permit fees, 
industrial/commercial user fees, 
revenue bonds, grants or other local 
funding mechanisms.  Tentative Order 
§ F.1., at p. 74. 

29. Unclear 
Protections for 
Vested /Approved 
Projects. 

The grandfathering provision of the 
Tentative Order does not appear to be 
tailored for the various timeframes set 
forth for implementation of new site 
design BMPs, hydromodification 
requirements and other SUSMP 
requirements of the Order.  As a 
result, the grandfathering provision 
provides only partial relief. Tentative 
Order,  §D.1.d, n. 4. 

• Comment:  Because the Tentative Order contains several different mandatory 
site design BMP provisions and hydromodification control provisions, in addition 
to new SUSMP requirements, it is not clear the extent to which footnote 4 will 
“grandfather” projects that have reached that stage in the development process 
where re-design is impractical.  Footnote 4 states that if a “lawful prior approval 
exists, whereby application of an updated SUSMP or hydromodification 
requirement of the project is illegal,” the new requirement need not apply.  
However, the footnote is unclear as to how “illegal” is to be determined and 
whether the Copermittee has the authority to make such a determination.  The 
provision should be clarified.  
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For example, a project that is nearing completion of the design/approval 
process it may still be required to redesign its streets, sidewalks, and storm drain 
systems under Tentative Order §§ D.1.c. and D.1.d.(4) despite the provisions of 
footnote 4.  Tentative maps, final maps and development agreements are intended 
to provide protection-- allowing the developer to proceed with development in 
substantial compliance with the ordinances, policies and standards in effect on the 
date on which the subdivider’s application was deemed complete, or in the case of 
a development agreement, on the effective date of that agreement.  Cal. Gov. Code, 
§ 66498.1(b).  The applicable statutes related to vested rights are not unconditional, 
but they only provide an exception 1) when the project would pose a danger to the 
health and safety of residents of the community, or 2) when the condition or denial 
is required by federal or state law.  See, e.g., Cal. Gov. Code § 66498.1(c).   

• Comment:  Failure to properly consider effects of the Tentative Order 
provisions on projects that are vested, approved, and/or under construction is 
arbitrary and capricious, constitutes a misapplication of the MEP standard, and 
violates Cal. Water Code section 13262(a), which requires adoption of conditions 
reasonably required to protect beneficial uses and implement water quality 
objectives.   

• Comment:  Footnote 4 (p. 23) of the Tentative Order should be made a stand-
alone provision of the Order, and its language should be revised to clearly define 
the scope of the grandfathering clause.  The following grandfathering provision is 
an example of a provision that would be appropriate to incorporate into the 
Tentative Order to address the issues outlined in the preceding comments: 
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“Updated Development Planning requirements set forth in Sections D.1. (a) 
through (h) of this Order  shall apply to all projects or phases of project, unless, 
at the time any updated Development Planning requirement commences, the 
projects or project phases meet any one of the following conditions: 
(i) the project or phase has received final tentative tract map approvals;  
(ii) the project or phase has begun grading or construction activities; or 
(iii) a Copermittee determines that lawful prior approval rights for a project or 
project phase exist, whereby application of the Updated Development Planning 
requirement to the project is practically or legally infeasible.   
Where feasible, the Copermittees shall utilize the SUSMP and 
hydromodification update periods to ensure that projects undergoing approval 
processes include application of the updated SUSMP and hydromodification 
requirements in their plans.” 

30. Requirements 
to Condition all 
Development to 
provide Water 
Quality Mitigation 
consistent with New 
Permit, Regardless 
of Legal Authority 
of Local Agencies to 
do so 

The Tentative Order requires that the 
Copermittees develop authority to 
condition projects to provide storm 
water mitigation consistent with new 
Tentative Order requirements, 
regardless of whether any further 
discretionary permits for the project 
are necessary.  Tentative Order §§ 
D.1.c.(1)-(5), at p. 21; D.2.c, at p. 39; 
Technical Report, at p. 77. 

• Comment:  Local agencies have limited land use authority to condition 
projects that have already completed CEQA review and received all discretionary 
permits and approvals.  By definition, issuance of ministerial permits do not 
involve discretionary action, and, while local agencies can enforce all conditions or 
approval and mitigation measures specified for a project prior to issuance of 
ministerial permits, they cannot impose new conditions to ministerial permits.  14 
C.C.R. § 15041; Cal. Pub. Res. Code § 21166.  Further, common law and statutory 
vested rights can impact the ability of any local agency to impose additional 
requirements on certain projects.  See Cal. Gov. Code § 65864 et seq. (development 
agreements); Cal. Gov. Code § 66498.1 et seq. (subdivision map act); Avco 
Community Developers, Inc. v. South Coast Reg’l Comm’n, 17 Cal.3d 785, 791 
(1976) (common law vesting rights). As a result, this mandate that projects be 
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conditioned, regardless of whether any discretionary approvals are still necessary 
for development of the project, by the Regional Board forces municipalities to 
violate State law and therefore constitutes an ultra vires act on the part of the 
Regional Board.   

31. Collaboration 
on SUSMPs 
 
Poor policy. 

The Tentative Order requires 
Copermittees to implement an updated 
Standard Urban Storm water 
Mitigation Plan (“SUSMP”) within 12 
months of adoption of the Order.  
Tentative Order, § D.1.d., at p. 23. 

• Comment:  The Tentative Order requires Copermittees to develop and then 
require project applicants to use specific criteria for determining the applicability 
and feasibility of BMPs within one year of permit adoption.  This short time frame 
does not provide Copermittees sufficient opportunity to work together in 
developing the criteria and undercuts public participation.  This also assures 
different criteria will be developed and implemented in each Copermittee’s 
jurisdiction.   

• Comment:  A collaborative approach should instead be pursued requiring 
Copermittees to work together to update the Model SUSMP to include site design 
BMPs instead of individually tasking each Copermittee with developing and 
implementing significant new content in a single year. 

32. Collaboration 
with HOAs, COAs, 
and other groups 
 
Poor policy 

The Tentative Order requires 
Copermittees to regulate, but does not 
allow Copermittees to collaborate with 
other groups and entities, including 
Homeowners Associations (“HOAs”), 
Commercial Property Owners 
Associations (“COAs”), and similar 
associations and industry groups.   
Tentative Order § D.3.c.(5), at p. 60.   

• Comment:  The Tentative Order does not sufficiently encourage cooperation 
of Copermittees with other groups in a manner that can benefit water quality.  
Agreements with HOAs, COAs and similar entities may improve water quality and 
such collaboration may allow the Copermittees to expand their water quality reach, 
which allows for greater water quality benefits. 

• Comment: Copermittees should be allowed to collaborate with HOAs and 
COAs on methods for oversight of residential areas and on the regional residential 
education program requirements.  See § D.3.c.(5), at p. 60.  The HOAs are likely 
going to play an important part in implementing such programs, and thus it makes 
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sense for the HOAs to be involved in development of such program requirements.  
Involvement of the HOAs during the creation of such programs will allow for more 
effective programs to be developed that have a greater chance of success in terms 
of implementation, education, and ultimately greater water quality benefits. 

33. Collaboration 
on Inspection should 
be encouraged. 
 
Poor policy 

The Tentative Order does not allow 
sufficient flexibility for the 
Copermittees to collaborate with third 
parties on certain compliance 
responsibilities, including Provisions 
§§ D.1.e, D.1.f., D.3.a.(6) and 
D.3.a.(8) which require BMP 
maintenance, inspection and 
verification be undertaken by the 
Copermittees and do not allow such 
activities to be performed by third 
parties, eliminating assistance to the 
Copermittees that can be provided by 
proprietary BMP vendors, HOAs, 
COAs, etc. 

• Comment:  The Regional Board should encourage Copermittees and the 
regulated community to collaborate on all aspects of storm water program 
implementation, inspection and enforcement.  The Tentative Order takes a contrary 
position - precluding Copermittees from entering into cooperative agreements with 
third parties to perform maintenance, verification and/or inspection activities.  If 
allowed to cooperate with third parties, like vendors, subcontractors, HOAs and 
COAs, with respect to maintenance, inspection and BMP implementation 
obligations, Copermittees will be able to implement more effective programs, 
which will result in greater water quality benefits.  Thus, these provisions should be 
revised to allow sufficient flexibility for Copermittees to engage in partnerships 
with third parties to more effectively implement programs and achieve greater 
water quality benefits.   

34. Program 
effectiveness 
provisions 

The Program Effectiveness conditions 
in the Tentative Order seem to require 
that when “water quality problems” 
are determined to exist, that the 
Copermittees must “correct” those 
problems.  The Tentative Order 
appears to mandate nothing less than 

• Comment:  The Program Effectiveness provisions seem to apply regardless of 
whether the water quality problems at issue are factually related to MS4 discharges, 
regardless of whether they are the result of a failure of Copermittees to implement 
BMPs and water quality controls to the MEP standard, and regardless of whether 
there are additional water quality controls that are available and technologically 
feasible to implement. 
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that Copermittees implement a 
solution for receiving water quality, 
whether or not the primary source of 
the receiving water quality problem is 
a proximate result of the MS4 
discharges.  Tentative Order, § G., at 
p. 75. 

• Comment:  It is unclear that the Copermittees’ implementation of water 
quality control measures addressing discharges from the MS4 to the MEP will be 
sufficient to establish Copermittees’ compliance with the Order in the event that 
receiving waters continue to exhibit exceedances. 

35. The Tentative 
Order appears to 
impermissibly 
expand the 
application of CEQA, 
Cal. Pub. Res. Code § 
21000 et seq., by 
mandating 
environmental review 
of projects not 
already subject to 
environmental review 
under CEQA.  
 
Exceeds legal 
authority. 

Tentative Order, Attachment C 
defines “development project” as 
“new development or redevelopment 
with land disturbing activities; 
structural development, including 
construction or installation of a 
building or structure, the creation of 
impervious surfaces, public agency 
projects or land subdivision.”   
Tentative Order § D.1.b requires 
Copermittees to review and revise 
their current environmental review 
processes to require evaluation of 
water quality impacts and cumulative 
impacts and identification of 
appropriate measures to avoid, 
minimize and mitigate those impacts 
for all Development Projects. The 
definition contained in the Tentative 

• Comment:  The Tentative Order appears to impermissibly expand the 
application of CEQA, Cal. Pub. Res. Code § 21000 et seq., by mandating 
environmental review of projects not already subject to environmental review under 
CEQA.  Sections D.1.b. and D.1.c. of the Tentative Order apply to all development 
projects, as no acreage or other thresholds are applied in the current definition of 
“development project” found in Attachment C to the Tentative Order.  ).  The 
RWQCB has no authority to mandate environmental review for projects not 
otherwise subject to CEQA.   The Regional Board should revise the Tentative 
Order to clarify that these requirements only apply to those projects that are already 
subject to environmental review under CEQA.  
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Order encompasses projects that are 
not already subject to environmental 
review under CEQA (e.g., 
nondiscretionary projects, exempt 
projects, ministerial actions, and 
emergency projects.) 

36. Failure to 
Integrate Existing 
Programmatic Water 
Quality Program 
 
 
Poor policy 

The Tentative Order should recognize, 
approve and integrate the 
programmatic water quality 
management programs comparable to 
the Special Area Management Plan 
(“SAMP”), Habitat Conservation Plan 
(“HCP”), Southern Subregion Natural 
Community Conservation Plan 
(“NCCP”) and other large-scale 
aquatic and uplands resource 
programs that have been carried out in 
Orange County. 
 

• Comment:  Many of the prescriptive measures in the Tentative Order do not 
take into account-and may even contradict-conditions of approval in programs, 
such as the SAMP and HCP, that are specifically directed toward the protection of 
aquatic systems.   Similarly, the Tentative Order does not allow the requisite 
flexibility to allow coordination between adaptive management undertaken within 
the framework of SAMP and HCP provisions and adaptive management 
undertaken as part of the Water Quality Management Program (“WQMP”), which 
is identified as a “coordinated management program” by SAMP and HCP.  Some 
examples of pertinent and relevant information include:  

1. Section I. D. of the Corps Special Permit Conditions for the 
Southern SAMP contains geographic specific conditions for the protection 
of aquatic resources and water quality that must be factored into the 
implementation of the WQMP.   Likewise, the HCP Appendix U contains 
similar provisions that were coordinated with the SAMP. 
2. Section II of the Corps Special Permit Conditions set forth detailed 
“Project Construction” conditions for controlling sediment runoff and 
protecting aquatic resources that must be coordinated with implementation 
of the WQMP. 
3. The SAMP and HCP provide for an integrated Habitat Reserve 
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Management Program with which the WQMP is required to be coordinated.   
The provisions of the Tentative Order must allow for flexibility in assuring 
such coordination. 
4 Thus, some form of programmatic review and approval by the 
Regional Board of the WQMP framework and strategies is required to 
assure integration with the SAMP and HCP and with other watershed 
planning efforts in Southern Orange County. 

37. Groundwater 
protection provisions 
conflict with site 
design BMP and 
hydro-modification 
controls 

Inconsistent 
requirements, 
precluding 
compliance.  
 
Technically infeasible 
requirements 
 

The provision of Tentative Order 
§D.1.c (6), at p. 22., and their location 
in D. 1 related to planning BMPs for 
development, appears to limit the use 
of treatment control BMPs functioning 
as infiltration devices, and sets 
stringent requirements with respect to 
design of such BMPs so as to 
discourage and minimize their use.  At 
the same time, Tentative Order §§ 
D.1.c, D.1.d, and D.1.h, among other 
provisions, strongly encourage and 
even mandate the use of Site Design 
and hydromodification BMPs that 
increase infiltration and rely on natural 
infiltration functions to control 
volume and pollution loads and treat 
urban runoff. 

• Comment:  This provision seems to limit and/or discourage BMPs relying on 
infiltration for treatment control or volume reductions.  See, e.g., Tentative Order 
§§ D.1.c.(2); D.1.h..  At the workshop, staff indicated these restrictions are only 
necessary where recharge facilities and spreading grounds are contemplated.  
Therefore this provision should be substantially revised to apply only in the 
situation where such facilities are concerned, and to eliminate conflict with other 
provisions of the Order encouraging or mandating infiltration. 

• Comment:  The substantive limitations on infiltration created by §D.1.c.(6) of 
the Tentative Order related to infiltration of dry weather flows and minimum depth 
to groundwater, soil specifications, and types of land uses required to permit 
infiltration are to strict to permit proper implementation of infiltration to 
accomplish treatment and hydromodification control.  The language of this section 
must be revised to allow implementation of BMPs employing infiltration as 
described in the Geosyntech Memo, at pp. 10-12. 

38. Denies due In its entirety and as to individual •  Comment:  The Tentative Order deprives the regulated community of due 
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process because 
permit conditions and 
requirements are 
vague and or  
overbroad .and do 
not give notice 
concerning how to 
comply or when a 
violation occurs.  

provisions noted above, the Tentative 
Order is vague as to its terms and 
conditions and fails to provide 
adequate notice as to what constitutes 
a violation.  
 
 
We address technical deficiencies of 
the individual findings in Items 4, 
5,6,7,8, 10, 12, 13,14,15,16,17,& 19 
above.  
 
 

process because many of the terms, conditions and requirements are so vaguely 
stated that the regulated community does not have adequate notice of what is 
required to comply.  In addition, the Tentative Order fails to provide adequate 
notice as to what constitutes a violation of its provisions.  “Notice is fundamental to 
due process.”  7 Witkin § 638 (10th ed. 2006).  The lack of an adequate definition 
constitutes improper notice to the regulated community in violation of due process.  
Cal. Const. Art. I, §§ 7, 15; Cal. Gov. Code § 11340 et seq.  (A “standard that has 
no content is no standard at all and is unreasonable.” Wheeler v. State Bd. of 
Forestry, 144 Cal.App.3d 522, 527-528 (1983) 
• Comment:  Perhaps the most critical example of insufficient notice in the 
Tentative Order involves the level of water quality control that Copermittees must 
attain.  Specifically, the Tentative Order as interpreted by the Technical Report, at 
p. 65 appears to provide that even when Copermittees are implementing water 
quality controls to the MEP, as required by federal law and other provisions of the 
Tentative Order, but receiving water violations are nonetheless detected, the 
Copermittees shall be liable for civil/criminal enforcement actions.  The receiving 
water violations may be technically infeasible for Copermittees to correct, 
particularly if (i) it is not possible to determine whether discharges from MS4 
systems are proximately causing or contributing to receiving water violations, 
and/or (ii) if no additional best management practices (BMPs) can be identified to 
provide additional water quality control.  As a result, Copermittees cannot discern 
from the current Tentative Order whether their planned water quality activities are 
sufficient and in compliance, or insufficient and the basis for criminal/civil 
enforcement.  See Items 4, 10, 12 and 13.   
• Comment: The creation of a “moving target” for water quality compliance 
will discourage Copermittee and regulated stakeholder water quality control 
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activities.  The Tentative Order must be revised to make it clear that when 
Copermittees implement water quality control measures meeting the MEP standard, 
which standard inherently requires review and implementation of better available 
BMPs if MS4 system discharges are causing or contributing to receiving water 
quality standard violations, they are in full compliance with the Tentative Order.  
These clarifications to provisions of the Tentative Order and Technical Report, 
including Discharge Prohibition A.3, are critical to providing adequate notice to the 
regulated community of, and encouraging implementation of appropriate water 
quality activities required under to establish compliance and avoid enforcement 
actions  
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CCoonnssttrruuccttiioonn  IInndduussttrryy  CCooaalliittiioonn  oonn  WWaatteerr  QQuuaalliittyy  
April 4, 2007 
 
Jeremy Haas 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 

RE:  Tentative Order No. R9-2007-0002 (NPDES Permit No. CAS0108740) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of 
Orange County, and the Orange County Flood Control District within the San Diego Region 
 
On behalf of the more than 3,300 member companies of the Construction Industry Coalition 

on Water Quality (CICWQ) and the 2,000 member companies of the Building Industry Association 
of Southern California, we would like to thank the San Diego Regional Water Quality Control Board 
(Regional Board) for the opportunity to express our interest in the Draft south Orange County 
Municipal Separate Storm Sewer System Permit (Draft Permit).  This cover letter outlines the issues 
and constructive suggestions that we have with the Draft Permit as written and is supported by a 
detailed technical memorandum authored by Geosyntec Consultants on behalf of CICWQ.   

 
CICWQ is comprised of the four major construction and building industry trade associations 

in Southern California:  the Associated General Contractors of California (AGC), the Building 
Industry Association of Southern California (BIA/SC), the Engineering Contractors Association 
(ECA) and the Southern California Contractors Association (SCCA).  The membership of CICWQ is 
comprised of construction contractors, labor unions, landowners, developers, and homebuilders 
throughout the region and state.   

 
These organizations work collectively to provide the necessary infrastructure and support for 

the region’s business and residential needs.  Members of all of the above-referenced organizations are 
affected by the Draft Permit, as are hundreds of thousands of construction employees and builders 
working to meet the ever-growing demand for modern infrastructure and housing in Orange County.  
Our organizations support efforts to improve water quality cost effectively and our comments and our 
suggestions were developed and presented in that context. 

 
The Draft Permit introduces many new provisions that fundamentally change how land 

development and building projects are designed and perhaps more importantly, how they are 
conditioned and approved by the co-permittees.  The attached technical memorandum is organized 
sequentially beginning with comments on page 6 of the Draft Permit and ending on page 41. 
 

Construction Industry Coalition on Water Quality 2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791 (626) 858-4611 
Phone ~ (626) 858-4610 Fax 
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The technical memorandum goes into great detail in several areas and suggests 
alternative approaches that the land development and building community feel will 
properly protect water quality while balancing the need to provide affordable housing and 
commercial development opportunities.  These areas include implementation of LID 
approaches that truly consider all project scales within a watershed (not just lot-by-lot), 
consideration of watershed level planning for hydromodification control including using 
flow duration control methodologies during an interim period until the SCCWRP study is 
completed and management tools developed, and the utility of regional or shared 
treatment control BMPs to address a range of pollutants that are discharged within a 
watershed.  Numerous other thoughts and ideas on alternative approaches are introduced 
and we respectfully ask for your consideration of these approaches. 

 
The attached technical memorandum also addresses our approach to what 

constitutes “enhanced measures” for construction site BMPs and goes into detail about 
what enhanced measures could be implemented short of requiring expensive and 
technically challenging advanced stormwater treatment systems.  The technical 
memorandum introduces but does not completely address the unknown question of what 
is the water quality cost-benefit of using advanced stormwater treatment systems in 
addition to or in lieu of existing erosion and sediment control BPS?   

 
CICWQ has conducted extensive research over the past year into the feasibility of 

using advanced treatment systems, the capability of vendors to meet the demand required 
if existing MS4 permits are adopted as written, and the operational requirements of using 
such systems.  Numerous questions still remain:  paramount is what is the incremental 
water quality benefit (especially considering natural background loads of sediment in the 
receiving waters) that will be achieved in using these systems compared to a well 
managed construction site using a combined treatment train BMP scheme of erosion and 
sediment control BMPs?  What is known, however, is that these systems are extremely 
expensive to plan for, install and operate, and that insufficient infrastructure exists on the 
part of system service providers to meet project demands.   

 
With respect to cost, CICWQ’s analysis shows that requiring installation of an 

advanced treatment system to control sediment at any given site is on the order of 
$30,000 to $50,000 per acre for sites generally larger than 10 acres.  Costs for sites less 
than 10 acres are not necessarily much less expensive because the costs to mobilize, staff 
the equipment, operate it, and monitor effluent are generally fixed.  

 
We are confident that by working together, CICWQ can assist the Regional Board 

in achieving regulatory balance that will improve water quality while also meeting 
Ventura County’s housing and infrastructure needs.  We thank you for your consideration 
of our comments.  
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If you have any questions, please feel free to contact me at (909) 396-9993 or 
mgrey@biasc.org.  
 
Respectfully, 
 
 
      
Mark Grey, Ph.D. 
Director of Environmental Affairs 
Building Industry Association of Southern California 
Construction Industry Coalition on Water Quality 
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2566 Overland Avenue, Suite 670 
Los Angeles, California 90064 

PH 310.839.6040 
FAX 310.839.6041 

www.Geosyntec.com 
 

 
 

Memorandum 

Date: April 4, 2007 

To: Mark Grey, CICWQ 

From: Lisa Austin and Eric Strecker, Geosyntec Consultants 

Subject: Comments on Draft South Orange County MS4 Permit, Tentative Order No. R9-
2007-0002, NPDES No. CAS0108740 

We have reviewed the Draft Orange County MS4 Permit (NPDES No. Tentative Order No. R9-
2007-0002), dated February 9, 2007.  We  understand that protection of receiving water quality 
and beneficial uses is the ultimate objective of the Tentative Order and support that objective.  In 
that light, we have identified and commented on the following technical issues, and have 
provided suggested alternative permit language: 
 

Page Comment          

Pg. 6 Finding C.8 discusses the relationship between the degree of imperviousness in a 
watershed and the degradation of the receiving water.  Finding C.8 states that 
significant declines in the biological integrity and physical habitat of streams and 
other receiving waters have been found to occur with as little as 3 – 10 percent 
imperviousness.  The studies to date that have related imperviousness to stream 
impacts occurred in watersheds that did not include stormwater mitigation 
facilities, or may have included flood control facilities or minimal treatment 
control BMPs that were not designed to current standards.  Therefore, the finding 
would be more accurately stated to say that significant declines in the biological 
integrity and physical habitat of streams and other receiving waters have been 
found to occur with as little as 3 – 10 percent of uncontrolled imperviousness. 
   
The effect of imperviousness on hydromodification impacts is more complicated 
than a simple correlation with imperviousness.  The limited hydromodification 
impact research to date has focused on empirical evidence of channel failures in 
relationship to directly connected impervious area (DCIA) or total impervious 
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area1.  However, more recent research has established the importance of size of 
watershed; watershed soils; large scale watershed impacts such as grazing, fires, 
and agriculture; channel slope and bed/bank composition; vegetation types and 
conditions; sediment supply impacts of reservoirs or faults; and climatic and 
precipitation patterns (SCCWRP 2005a, Balance Hydrologics, 2005).   
 
Booth et al. (1997) reported finding a correlation between loss of channel stability 
and increases in DCIA.  In Washington State, streams were found to display the 
onset of degradation when the DCIA increased to ten percent or more, and a 
lower imperviousness of five percent was found to cause significant degradation 
in sensitive watersheds (Booth 1997).  The Center for Watershed Protection 
(Schuler and Holland, 2000) described the impacts of urbanization on stream 
channels and established thresholds based on total imperviousness within the 
tributary drainage area.  It states “a threshold for urban stream stability exists at 
about 10 percent imperviousness.”  It further states that a “sharp threshold in 
habitat quality exists at approximately 10 percent to 15 percent imperviousness.”  
These studies, however, addressed changes in very different climatic regions than 
Southern California (e.g. the Pacific Northwest and the Mid-Atlantic areas). 
 
Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP, 
2005b).  Management strategies should account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 
The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, vegetation types, and soil types and compaction levels; development 
impervious area and connectedness; longitudinal slope of the river; channel 
geometry; and local boundary materials, such as bed and bank material properties 
and bank vegetation characteristics. For instance, the nature of terrains within a 
watershed is an important factor.  Development that occurs on clayey soils will 

                                                 

1 Impervious area that drains directly to a storm drain system and then to the receiving water is considered “directly 
connected,” whereas impervious area that drains through vegetation prior to surface waters or to infiltration 
facilities is considered “disconnected.” 
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not alter uncontrolled runoff rates as much as development that occurs in areas 
with sandy soils.  Sandy soils have considerable capacity to infiltrate stormwater 
and therefore development located within sandy terrains combined with hardened 
conveyances may significantly alter runoff conditions compared with natural 
conditions.     
 
In summary, while the research on impervious cover and stream quality is 
compelling, it is doubtful whether is can serve as the sole foundation for legally 
defensible regulatory actions at this time.  Key reasons include: 1) the research 
has not been standardized, so different investigators have used different methods 
to define and measure/estimate imperviousness; 2) the relative measure of 
watershed imperviousness that could cause stream instability depends on many 
factors, including watershed area, land cover, vegetative cover/condition, 
topography, and soil type and compaction level; historical land uses such as 
farming or ranching that have changed watershed conditions; recent fires; 
development impervious area and connectedness; longitudinal slope of the river; 
channel geometry; and local boundary materials, such as bed and bank material 
properties and vegetation characteristics; 3) most of the studies have been 
confined to a few ecoregions and few studies have been conducted in Southern 
California; 4) researchers have employed a wide number of techniques to measure 
stream quality characteristics that are not always comparable to each other; and 5) 
none of the studies has yet examined the effect of widespread application of 
effective stormwater treatment, LID controls, and/or hydromodification control 
practices on impervious cover/stream quality relationships. 
 

Pg. 6 Finding C.9 states: “Urban development creates new pollution sources as human 
population density increases and brings with it proportionately higher levels of 
car emissions, car maintenance wastes, municipal sewage, pesticides, …  As a 
result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff.”  This conclusion does not reflect 
the complex relationship between urban development land uses and pollutant 
loads and concentrations, or the effect that treatment control has on the quality of 
urban runoff.  Nor does it take into account conversion of agricultural lands to 
urban land uses that, for many pollutants (e.g., nutrients) will reduce pollutant 
concentrations in runoff.  Whether runoff from urban areas contains significantly 
greater pollutant loads than runoff from the same areas in the pre-development 
condition depends on pre-development land use and the type of pollutant.   

0001813



Memorandum: Comments on Draft Orange County MS4 Permit, Tentative Order No. R9-2007-0002 
April 4, 2007 
Page 4 
 
 
 

The Los Angeles County Department of Public Works monitored pollutant 
concentrations from eight land use stations from 1995 through 2001 (LACDPW, 
2000; LACDPW, 2001).  The Ventura County Watershed Protection District 
monitored a station that collected drainage from the Oxnard Agricultural Plain, 
which is comprised almost entirely of agricultural land (primarily row crops), 
from 1997 through 2003 (VCFCD, 1997 - 2003).  These monitoring data 
represent untreated urban and agricultural runoff quality.  A statistical analysis of 
these data is provided in Table 1 below.   
 
This analysis shows that stormwater runoff from open space had higher average 
total suspended solids, nitrate, and chloride concentrations than the runoff from 
some or all of the urban land uses.  The agricultural runoff had higher 
concentrations of pollutants than runoff from all of the urban land uses, except for 
dissolved copper concentrations in runoff from the transportation land use area.  
Runoff treatment could further reduce pollutant concentrations in post-
development runoff.  Thus, pollutant concentrations in post-development runoff 
may have lower concentrations of pollutants than pre-development runoff, 
depending on the pre-development land use.  For some pollutants, even though 
urban runoff concentrations may be lower, the pollutant loading may be higher 
due to increases in runoff volume.  Lakes and estuaries would be more sensitive 
to load increases, while streams are generally more sensitive to concentration 
increases.  Finding C.9 should consider the available technical data. 
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Table 1: Arithmetic Mean Concentrations from Lognormal Statistics for Land Use Monitoring Data2 
TSS TP NH3 NO3 NO2 TKN Diss Cu Tot Pb Diss Zn Cl 

Land Use mg/L mg/L mg/L mg/L mg/L mg/L µg/L µg/L µg/L mg/L 

Commercial 63.5 0.364 0.913 0.505 0.115 2.81 11.5 9.55 152 44.5 

Education 92.1 0.289 0.295 0.575 0.088 1.61 11.4 3.23 70.9 24.0 

Light Industrial 151 0.265 0.345 0.563 0.071 2.19 10.4 7.34 268 9.38 

Transportation 72.4 0.478 0.338 0.666 0.086 1.75 30.8 8.17 205 5.80 

Multi-Family Residential 35.4 0.218 0.442 1.29 0.098 1.65 6.92 3.66 67.7 15.6 

Single Family Residential 110 0.381 0.457 0.665 0.083 2.75 8.81 9.57 19.7 4.97 

Vacant / Open Space 159 0.083 0.064 1.12 0.021 0.860 0.237 1.06 8.612 6.62 

Agriculture 998 3.00 1.81 13.8 0.120 7.54 19.7 27.3 37.0 49.6 

1 – Urban and vacant/open space land use data collected by the Los Angeles County Department of Public Works (LACDPW, 2000; LACDPW, 2001).  
Agricultural land use data collected by the Ventura County Watershed Protection District (VCFCD, 1997; VCFCD, 1998; VCFCD, 1999; VCFCD, 2001; 
VCFCD, 2002; VCFCD, 2003). 

2 – Dissolved zinc for open space was estimated from the total zinc analysis of LACDPW monitoring data.   Four data points for dissolved and total zinc from 
the National Stormwater Quality Database gave an average ratio of dissolved to total zinc of 50 percent.  For the open space land uses the variation of dissolved 
zinc was assumed to equal that of total zinc (i.e. same standard deviation) and the lognormal mean was set to give an average concentration of 8.6 µg/L for the 
open space land use, half of the average total zinc concentration of 17.2 µg/L.
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Pg. 8 The Technical Report discussion of Finding D.1.e. cites several studies 
conducted in the last few years that have measured the effectiveness of urban 
runoff treatment BMPs in Southern Orange County.  The report states that the 
results of these studies “demonstrate that treatment at MS4 outfalls for pollutants 
that have already been discharged into the MS4 is generally unlikely to reduce 
pollutant concentrations to levels that would support water quality objectives.”  
These studies primarily focused on dry weather flow treatment systems and wet 
weather hydrodynamic devices, which would not be expected to be effective on a 
number of pollutants.  These studies did not investigate many of the types of 
treatment control BMPs that are likely to be implemented in Southern Orange 
County, such as dry extended detention basins, wetponds, vegetated swales, filter 
strips, and bioretention systems.  A summary of the performance data for these 
types of treatment control BMPs generally implemented for new development in 
South Orange County, provided in Table 2 below, shows that unlike the BMPs 
studied in the dry weather flow reports cited, these BMPs are likely to support 
water quality objectives in the receiving water.  Finding D.1.e. should be based 
upon a more comprehensive look at treatment control BMP effectiveness, rather 
then using selected studies. 

Pg. 9 Finding D.2.b states that end-of-pipe BMPs are: 1) typically ineffective during 
significant storm events, 2) often incapable of capturing and treating the wide 
range of pollutants that can be generated on a sub-watershed scale, 3) more 
effective when used as polishing BMPs, 4) do not protect the quality or beneficial 
uses of receiving waters between the pollutant source and the BMP, and 5) do not 
aid in the effort to educate the public regarding sources of pollution and their 
prevention.   

When the entire range of treatment control BMPs is considered, the statements in 
this finding are unsupported.  Treatment control BMPs that are selected to address 
the pollutants of concern for a project, sized to collect and treat the water quality 
design storm, are installed correctly, and are adequately maintained can be 
effective at removing pollutants to below the water quality objectives (see Table 2 
below).   
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Table 2:  ASCE/EPA International BMP Database Mean Effluent Concentrations  
Treatment Control BMP TSS TP NO3 TKN Diss Cu Tot Pb Diss Zn 

Wetponds/Wetlands 27.6 0.15 0.05 1.06 5.5 0.72 14.6 

Dry Extended Detention 
Basins 42.7 0.33 0.89 1.81 12.8 31 56.5 

Biofiltration (Swales, strips, 
bioretention) 30.7 0.46 0.46 1.67 7.8 9.6 32.6 

Water Quality Objective/ 
Acute CTR Criteria (@ 
hardness = 100 mg/L) 

Water shall not 
contain suspended 

or settleable 
material in 

concentrations that 
cause nuisance or 
adversely affect 
beneficial uses 

Waters shall not 
contain 

biostimulatory 
substances in 

concentrations that 
promote aquatic 

growth to the extent 
that such growth 

causes nuisance or 
adversely affects 
beneficial uses 

5 – 10 mg/L 

Waters shall not 
contain 

biostimulatory 
substances in 

concentrations that 
promote aquatic 

growth to the extent 
that such growth 

causes nuisance or 
adversely affects 
beneficial uses 

13.0 82 120 
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End-of-pipe or shared treatment control BMPs provided at a sub-watershed scale 
provide many benefits as compared to only relying on smaller, distributed 
treatment control BMPs.  Regional facilities can facilitate maintenance, 
incorporate multiple benefits such as irrigation water supply and recreational 
opportunities, and provide opportunities for public education.  They also can be 
used to treat existing development areas along with new development if projects 
are encouraged to do so.  Regional systems constructed as a part of a development 
project that provide retrofit treatment of existing development provide a cost-
effective approach for addressing runoff from existing development areas. 

End-of-pipe, shared treatment BMPs at a sub-watershed scale can be effective at 
capturing and treating pollutants.  For example, the Natural Treatment System 
(NTS) Master Plan, comprised of a network of constructed wetlands, was 
evaluated for treatment effectiveness of dry weather base flows and runoff from 
smaller more frequent storms in the Upper Newport Bay watershed (Strecker, et 
al, 2003; www.naturaltreatmentsystem.org) in Orange County. The goal of the 
“regional retrofit” wetland network is to serve as an integral component in a 
watershed-wide water quality control strategy, supplementing onsite BMPs to 
enhance compliance with water quality standards and pollutant loading limits 
(TMDLs) for many pollutants of concern, including sediments, nutrients, 
pathogen indicators, pesticides, toxic organics, heavy metals, and selenium. The 
NTS Plan was assessed with planning-level water quality models that accounted 
for the integrated effects of the 44 planned NTS facilities. The NTS Plan was 
estimated to achieve total nitrogen (TN) TMDL for base flows, and in-stream TN 
concentrations would be reduced below current standards at most locations. Total 
phosphorous TMDL targets would be met in all but the wettest years. The fecal 
coliform TMDL would be met during the dry season, but not all wet season base 
flow conditions, and not under storm conditions. The NTS Plan was not designed 
to completely meet the sediment TMDL, as much of the sediment sources are in-
stream, but would capture on average about 1,900 tons/yr (1,724,000 kg/yr) of 
sediment from urban areas. The wetlands were estimated to remove 11 percent of 
the total copper and lead, and 18 percent of the total zinc in storm runoff from the 
entire, mostly built-out watershed.  

The San Joaquin Marsh, a NTS System wetland located at the bottom of the San 
Diego Creek Watershed is another example of a regional treatment BMP that is 
helping to remove pollutants of concern from runoff from existing development 
on a watershed-scale and also provides significant opportunities for public 
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education.  The San Joaquin Marsh is a 202-acre facility, consisting mostly of a 
series of lakes, permanent wetlands, and riparian habitat areas.  It is a managed 
system.  Surface water flows from San Diego Creek are diverted through the 
Marsh, where flows remain for about two weeks and are then returned to the 
Creek.  Monitoring data indicates removal of about 200 lbs/day or nitrate during 
dry weather, substantially improving water quality in Upper Newport Bay 
(BonTerra Consulting, 2004). 

The NTS Plan provides a cost-effective alternative to routing dry-weather flows 
to the sanitary treatment system or to expensive dry weather flow treatment 
plants.  This type of system also provides for retrofit of existing, but partially 
modified (semi-natural/semi-improved) channels, as well as flood control 
facilities, in a manner that restores some natural water quality and biological 
function and value to the watershed.  Finally, the NTS program includes an 
agency (the Irvine Ranch Water District) that will provide maintenance of the 
facilities in perpetuity.  As a result, the NTS restores some natural treatment of 
stormwater runoff from existing development.  Although site design and source 
control BMPs are very important, regional end-of-pipe treatment control facilities 
can also be used to effectively support water quality objectives in receiving 
waters. 

Finding D.2.b should be amended to reflect the above considerations. 

Pgs. 9 & 26 Finding D.2.c states that Low Impact Design (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of 
urban runoff discharges from development projects on receiving waters.  Section 
D.1.d(4) requires each Priority Development Project to implement site design 
BMPs and lists required site design techniques for all projects.  These proposed 
site design BMP requirements do not provide for projects that have addressed site 
design at a sub-watershed and/or watershed scale as part of a larger plan of 
development.  From the perspective of geomorphologically-based watershed 
planning principles, in many instances, applying the proposed BMP site 
requirements at a project level may lead to poor project design compared to 
applying these requirements at a broader sub-watershed and watershed level of 
analysis.   

The imposition of standardized site design BMP for all projects, without 
consideration of project scale or geographic location, is particularly contrary to 
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smart growth concepts.  Smart growth is best described as a set of 10 principles 
(U.S. EPA, 2005): 

1. Create a range of housing opportunities and choices. 

2. Create walkable neighborhoods. 

3. Encourage community and stakeholder collaboration. 

4. Foster distinctive, attractive places with a strong sense of place. 

5. Make development decisions predictable, fair, and cost effective. 

6. Mix land use. 

7. Preserve open space, farmland, natural beauty, and critical environmental 
areas. 

8. Provide a variety of transportation choices. 

9. Strengthen and direct development toward existing communities. 

10. Take advantage of compact building design. 

As discussed in the EPA document (page 23), requirements for conventional and 
site design BMPs should be related to the development context.  Some approaches 
will work in most settings (at different levels of implementation), while others 
pose challenges in existing urban areas and in the development of new town 
centers or other compact districts that are constructed in greenfield projects.  The 
imposition of a standardized site design BMPs without consideration of other 
watershed factors and land use considerations could lead to more “sprawl” as 
projects will require more land to meet the requirement.  In the case of urban 
infill, redevelopment, and dense districts in new development projects as 
identified in the smart growth principles, the use of LID techniques may be 
difficult at the individual project or lot level because sufficient space on a 
particular lot may not be available for devotion to permeable area for irrigation.  
However, these types of projects could be considered a LID practice (clustering 
development and/or locating it per smart growth principles) if examined at the 
watershed scale.  Another consideration is that when a new project can also 
provide treatment for existing development runoff in a larger regional treatment 
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system along with runoff from the new project (i.e., provide retrofit of existing 
development), requiring that LID must be employed instead of providing regional 
treatment could reduce the opportunities and resources for retrofit treatment. 

The use of some LID techniques in Brownfield (contaminated sites) situations can 
be problematic and should be considered in how these techniques are being 
mandated. 

 Site design BMP requirements should not be mandated for projects desiring to 
reuse stormwater for irrigation (integrated water resource management).  In the 
case of reuse, site design techniques would reduce the volume of runoff that could 
be stored and reused.   

 
Pg. 10 The Technical Report discussion of Finding D.3.b. cites a 1992 USEPA guidance 

document that provides: “the municipality must demonstrate that it has adequate 
legal authority to control the contribution of pollutant in stormwater…control in 
this context, means not only to require disclosure of information, but also to limit, 
discourage or terminate a stormwater discharge to the MS4.”    Technical Report 
page 53.  It may not be feasible to safely terminate an existing stormwater 
discharge into the MS4 in many circumstances.  Presumably, the only alternative 
discharge location for an existing stormwater discharge would be onsite 
infiltration, as stormwater discharge to the sanitary sewer (as opposed to 
discharge of dry weather flows or process wastewater) is not an acceptable 
alternative due to a number of practical and NPDES permit issues.  Opportunities 
to implement such a solution would be limited and could potentially cause 
flooding, geotechnical, and/or public safety hazards.  Also, if the stormwater 
discharge from a site is contaminated to the extent that termination of the 
discharge to the MS4 is considered, then infiltration of this discharge to 
groundwater is unlikely to be a better alternative.  Development and 
implementation of BMPs to control the pollutants in the stormwater discharge is a 
practicable requirement.  The Technical Report should be revised to state that the 
Regional Board does not consider the termination of an existing stormwater 
discharge into the MS4 to constitute MEP in most circumstances. 

 
Pg. 22 Section D.1.c(6) includes requirements for infiltration and groundwater 

protection.  Infiltration will be an important implementation method for 
hydromodification control, so it is important that these provisions be protective of 
groundwater quality but not so overly conservative as to impede the use of 
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infiltration.  Provided below are comments on the requirements in this section of 
the tentative order. 

(b) Dry weather flows.  Infiltration of pretreated dry weather flows is an 
important management method to prevent dry weather flow impacts to receiving 
waters.  As this subsection is written in the Tentative Order, it is difficult to 
interpret the term “dry weather flows containing significant pollutant loads.”  A 
suggested alternative is to eliminate this subsection, and to incorporate dry 
weather flows into subsection a, such that suggest language for subsection a is: 

(a)  Urban runoff, including dry weather and stormwater flows, must undergo 
pretreatment such as sedimentation or filtration prior to infiltration to remove 
pollutants of concern to groundwater and to remove suspended solids that may 
cause the infiltration facility to fail. 

(e) Depth to groundwater.  Most BMP design documents recommend or require a 
minimum depth to groundwater of 3 feet or more.  This criterion is a based on the 
hydraulic consideration of groundwater mounding, as well as the treatment 
consideration of soil filtration.  If the native soil has low organic matter or CEC or 
if there is fractured bedrock, a minimum depth to groundwater of 10 feet is 
appropriate and additional pretreatment should be required as is stated in the 
Tentative Order.  However, if the soils have a high adsorptive capacity, as 
required by subsection (f) of this provision, a minimum depth of 3 feet should be 
adequate to be protective of groundwater quality.   

Also, infiltration of treated runoff for hydromodification control purposes should 
be allowed with a minimum of 3 feet of separation to groundwater.  In this case, 
infiltration relies on the use of highly draining soils and the concern is strictly 
related to the hydraulic considerations of mounding versus relying on the soil 
properties to provide runoff treatment. 

Suggested language for subsection (e) is: 

(e) The vertical distance from the base of any infiltration treatment control BMP 
to the seasonal high groundwater mark must be at least 10 feet, except as 
provided in this subsection.  Where groundwater basins do not support 
beneficial uses, this vertical distance criteria may be reduced, provided 
groundwater quality is maintained.  If infiltration soils have a high adsorptive 
capacity, as required by subsection (f) of this provision, a minimum depth of 
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at least three feet is allowed.  Additionally, infiltration of runoff that is treated, 
prior to infiltration, in a treatment control BMP that addresses the pollutants 
of concern in groundwater and is implemented in accordance with Section 
D.1.d(6) of this permit is allowed with a minimum of 3 feet of separation to 
groundwater. 

(f) Soil specifications.  The soil specifications in this subsection are applicable to 
the use of infiltration for runoff treatment, but not the use of infiltration for 
hydromodification control.  These soils specifications will limit infiltration rates, 
and therefore are not amenable to infiltration used for hydromodification control.  
Coarse soils that allow for rapid infiltration should be allowed for infiltration of 
fully treated runoff as indicated in the comment for subsection (e) above. 

Suggested alternative language would be to add the following at the end of 
subsection (f): 

Infiltration of treated urban runoff is allowed for hydromodification purposes in 
other soils as set forth in subsection (e) above. 

(g) High threat to water quality land uses.  Areas of mixed land uses that include 
the land uses listed in this subsection should be allowed to use infiltration for 
treatment control and/or hydromodification control.  Suggested alternative 
language would be to add the following at the end of subsection (g): 

Areas of mixed land uses that include a low percentage of high threat to water 
quality land uses and activities may use infiltration treatment control BMPs, 
provided sufficient pre-treatment is provided.  Also, runoff from these areas that 
is treated, prior to infiltration, in a treatment control BMP that addresses the 
pollutants of concern in groundwater and is implemented in accordance with 
Section D.1.d(6) of this permit may be infiltrated for hydromodification control 
purposes. 

 (h) Separation from water supply wells.  Water supply wells used for 
agricultural consumption should not be included in the 100 feet separation 
requirement.  The language at the end of subsection (h) should be edited to state: 

(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 
horizontally from any water supply wells used for domestic consumption. 
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Pg 25 Section D.1.d(2)(g) includes a trigger for priority development projects to include 
those located within or directly adjacent to or discharging directly to an ESA that 
increase the area of imperviousness on a proposed project site to 10 percent or 
more of its naturally occurring condition.  This trigger is presumably based on the 
existing literature that correlates watershed imperviousness with the biological 
integrity and physical habitat of streams and other receiving waters.  Use of this 
10 percent value is premature as it has not been developed for local watersheds, 
nor considers the impact avoidance effects of BMPs.  Also, the proposed trigger 
also does not consider spatial scale on which the project occurs.  As the 
correlation between watershed imperviousness and receiving water impact is 
based on a watershed scale, the trigger should be tied to the increase in 
imperviousness in the project’s watershed, not project site imperviousness.  As is, 
this requirement would encourage sprawl. 

Pg. 34 The following comments are all related to Section D.1.h, requirements for 
hydromodification and downstream erosion. 

 Section D.1.h(1)  The onsite hydromodification control waiver included in 
D.1.h(3)(c) should excuse a project from further compliance with the 
requirements in D.1.h(2) and (3)(a) and (3)(b).  Therefore, D.1.h(3)(c) would be 
better located as D.1.h(1)(b), after the existing first paragraph as D.1.h(1)(a).  See 
further the comment on D.1.h(3)(c) below. 

 Section D.1.h (3)(c). The proposed waiver thresholds (an increase of less than 
5% total impervious cover on a new development site and at least a 30% decrease 
in total impervious cover in a redevelopment project) seem arbitrary and are not 
based on the current knowledge of hydromodification impacts.   

 There is much discussion about the reliability of imperviousness as a “predictor” 
of potential impacts from new development.  In fact, the effects of imperviousness 
on hydromodification impacts is much more complicated than a simple 
correlation with imperviousness.  The limited hydromodification impact research 
to date has focused on empirical evidence of channel failures in relationship to 
directly connected impervious area (DCIA) or total impervious area.  However, 
the more recent research has established that channel failures correlate, though 
loosely, more directly with DCIA.  Therefore, waiver conditions tied to total 
impervious area do not reflect the most current available scientific information. 
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 Further, more recent research has established that, in addition to the amount of 
DCIA present, the size of the watershed, channel slope and materials, vegetation 
types, and climatic and precipitation patterns are critical to accurately predicting 
receiving water response to DCIA (SCCWRP 2005a) (see discussion above).     

Although physical degradation of stream channels in semi-arid climates of 
California may be detectable when watershed imperviousness is between three 
and five percent, not all streams will respond in the same manner (SCCWRP 
2005b).  Management strategies need to account for differences in stream type, 
stage of channel adjustment, current and expected amount of basin 
imperviousness, and existing or planned hydromodification control strategies. 

The absolute measure of watershed imperviousness that could cause stream 
instability depends on many factors, including watershed area, topography, land 
cover, and soil type; development impervious area and connectedness; 
longitudinal slope of the river; channel geometry; and local boundary materials, 
such as bed and bank material properties and vegetation characteristics.     

The first part of the waiver, as written, also does not account for the existing 
imperviousness in the project’s watershed, nor the potential cumulative 
imperviousness of non-priority projects that could occur within the subject 
watershed. 

In summary, it is important to not prejudge these thresholds without proper 
consideration of local watershed and channel stability factors.  Instead, the 
Tentative Order should allow the SMC study and Copermittee hydromodification 
control planning process to occur, so as to develop appropriate thresholds based 
on best available science and localized watershed conditions.  

Section D.1.h(1)  should be revised as follows.  Section D.1.h(3)(c) should then 
be deleted. 

(1) Assessment of Downstream Erosion 

(a) Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects. Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
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slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains. 

(b) Onsite hydromodification control waivers: Copermittees may develop a 
strategy for waiving hydromodification requirements for onsite 
hydromodification controls (not site design BMPs) in situations where 
assessments of downstream channel conditions and proposed discharge 
hydrology clearly indicate that adverse hydromodification effects to present 
and future beneficial uses are unlikely.  The waivers must be based on the 
following determinations: 

(i) Watershed-specific waivers: Waivers may be implemented for new 
development and redevelopment projects within a watershed where a 
watershed management plan or study has been prepared that establishes 
thresholds for project waiver based on watershed-specific factors.  The 
watershed plan or study shall establish when potential for substantial 
hydromodification impacts is not present based on appropriate 
assessment and evaluation of relevant factors, including: runoff 
characteristics, soils conditions, watershed conditions, channel 
conditions, and proposed levels of development within the watershed.  
The plan or study may also indicated systems where, due to current 
hydromodification impacts, the best course of action is to address 
hydromodification with in-stream restoration techniques. 

 (ii) Redevelopment project waivers: Waivers may be implemented where 
redevelopment projects do not increase the potential for 
hydromodification impacts over the existing site conditions, by both no 
increase in impervious area and no decrease in the infiltration capacity 
of pervious areas. 

(iii) Degraded stream channel condition: Waivers may be implemented in 
situations where receiving waters are severely degraded (highly unstable 
due to irrevocable changes to its form); the receiving system is concrete-
lined or significantly hardened (e.g., with rip-rap, sackcrete, etc.) 
downstream to their outfall in bays or the ocean; or the project would 
discharge into underground storm drains discharging directly to bays or 
the ocean. 
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(iv) Modified channel conditions: Conditional waivers for onsite controls 
may be implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form).  In 
this situation, conditional waivers shall include requirements for in-
stream measures designed to improve the beneficial uses adversely 
affected by hydromodification. The measures must be implemented 
within the same watershed as the Priority Development Project. 

(c) The requirements in sections D.1.h(2) and (3) below do not apply to Priority 
Development Projects that meet the waiver requirements in subsection (b) 
above. 

Section D.1.h (5) Hydromodification Criteria Interim Requirements for Large 
Projects requires that all Priority Development Projects larger than 20 acres 
implement specific hydrologic control measures to address hydromodification 
impacts.  This requirement should not apply to Priority Development Projects 
where the project discharges stormwater runoff into creeks or storm drains where 
the potential for erosion, or other impacts to beneficial uses, is minimal or 
nonexistent. Such situations may include discharges into creeks that are concrete-
lined or significantly hardened (e.g., with rip-rap, sackrete, etc.), storm drains 
discharging directly to the ocean, lake, or other waterbody that is not susceptible 
to erosion, and construction of infill projects in highly developed watersheds 
where the potential for single-project and/or cumulative impacts is minimal.  This 
condition should also not apply to redevelopment projects that do not increase 
impervious surfaces, or that reduce impervious surfaces, as these projects would 
not cause new hydrologic impacts.  Having the last few projects being developed 
employ significant hydromodification controls in watershed where channel 
degradation is already occurring would not solve the existing hydromodification 
problem.  There should be an allowance for the use of geomorphically-referenced 
stream stabilization techniques and/or larger regional hydromodification control 
where possible in these cases. 

Section D.1.h (5)(a)(ii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (ii) requires disconnecting impervious areas from the 
drainage network and adjacent impervious areas.  This requirement is redundant 
of the requirement in subsection (i), and should not be required if the impervious 
area is being directly connected to a downstream regional hydromodification 
control facility prior to discharge to a sensitive receiving water.   
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Subsection (i) should be revised to read as follows: 

(i) On-site or off-site storm water reuse, evapotranspiration, and/or infiltration 
for small precipitation events, based on limitations imposed by soil conditions 
and groundwater contamination potential, prior to discharge to the receiving 
water; 

Subsection (ii) should be deleted. 

Section D.1.h (5)(a)(iii). Hydromodification Criteria Interim Requirements for 
Large Projects subsection (iii) provides for a hydrograph matching interim 
hydromodification control criterion.  Palhegyi et al (2005) compared three flow 
control criteria in terms of effectiveness at controlling potential channel erosion: 
peak flow controls, hydrograph matching, and flow duration matching.  While 
hydrograph matching was found to be far more effective than peak flow control, 
the analysis indicated an unacceptably high risk of future instability with 
hydrograph matching. Study results showed that hydrograph matching based on 
the 2-year discrete event resulted in a 100% probability of channel instability, 
based on field observations at over 45 study sites across 3 sub-watersheds in the 
Santa Clara Valley (SCVURPPP, 2005).  Even matching the hydrograph of the 
50-year discrete event corresponded to an approximately 70% probability of 
instability.  Flow duration control, which maintains the continuous distribution of 
pre-development sediment transporting flows, was the only flow control method 
that was sufficiently protective.   

A suggested flow duration control-based interim hydromodification criteria to 
replace the proposed Interim Hydromodification Criteria in subsection (iii) is as 
follows: 

(iii) Control runoff by matching the pre-development flows and durations for the 
continuous range of return periods from 10 percent of the two year to the 10-
year, based on long-term rainfall records.  Within this range, the post-project 
flow duration curve shall not deviate above the pre-project flow duration 
curve flows by more than 10 percent, and shall not deviate above the pre-
project flow duration curve flows over more than 10 percent of the length of 
the curve.  A site specific critical flow may substitute for the lower return 
period (10 percent of the two year) if available. 
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Revise subsection (iv) to read as follows: 

(iv) Establish buffer zones and setbacks for channel movement where appropriate 
based on the resource value of the drainage and consistent with watershed and 
subwatershed planning.  Consider various alternatives where in-stream 
controls are necessary.  Where in-stream controls are necessary, use 
geomorphically-referenced channel design techniques for channels that are 
substantially natural in the existing condition. 

To assist in the implementation of the interim hydromodification control 
requirement for large projects, a local implementation tool based on flow duration 
control in the form of nomographs relating percent impervious area and soil type 
(infiltration rates) to BMP volume and land area requirements could be to 
developed within a 6 month to one year timeframe.  The nomographs would be 
derived from continuous simulation modeling, using Southern Orange County-
specific rain gauge records and local soil types.  Ideally, the model would be 
calibrated using local, undeveloped and gauged watershed data.  Each large 
development project, and/or the Copermittee, would be required to assess 
appropriate hydromodification standards and controls via the following protocol, 
as recommended by available literature:  first conduct an assessment of the 
physical sensitivity of the downstream system. Then, if needed based on 
downstream sensitivity and ability to effect change in the watershed, implement 
hydrological source control BMPs and size hydromodification controls using the 
nomograph tool based on the percent imperviousness of the proposed project.  
Finally, require the project proponent to provide the indicated storage and 
infiltration volume and area, either in the form of a single basin or in smaller units 
distributed throughout the project.  
 

Pg. 41  Section D.2.d(1)(c) Designate enhanced BMPS for 303(d) impairments and 
ESAs.  It is unclear what constitutes “enhanced measures” for construction site 
BMPs.  It should be clarified that “enhanced measures” are not exclusively 
“Advanced Sediment Treatment”.  The following discussion provides some 
proactive erosion and sediment control requirements for consideration by the 
regional board. 

The stormwater provisions of the Clean Water Act require the implementation of 
BMPs to control and abate the discharge of pollutants in stormwater discharges 
from construction sites utilizing the best available technology economically 
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achievable (BAT) and best conventional pollutant control technology (BCT).  In 
order to achieve this goal with respect to the discharge of sediment from 
construction sites, the following five major objectives should be accomplished at 
every construction site: 

• To minimize exposed areas and provide erosion control practices on disturbed 
areas during the rainy season; 

• To provide properly designed drainage facilities to control concentrated 
flows; 

• To provide sediment control practices around the perimeter of the 
construction site and at all internal inlets to the storm drain system during the 
rainy season; 

• To reduce the tracking of sediment off site all year; and 

• To reduce wind erosion all year. 

However, stating these objectives alone in a permit does not provide the desired 
degree of specificity and guidance for the designer and contractor to decide when 
and what types of erosion and sediment control practices are needed, and how 
much erosion and sediment control is enough.  Adding language with more 
specific design criteria applicable to all sites is suggested below.  In addition, 
suggestions for “Enhanced Measures” for high risk sites (e.g., those that drain 
directly to water bodies that are 303(d)-listed for sediment constituents or that 
drain to other water quality sensitive areas as determined by the local jurisdiction) 
are provided below. 

1. Require that erosion control practices be provided on disturbed areas during 
the rainy season.  In order to address the timing of implementation of these 
measures, the permit should specify that all disturbed areas that will not be re-
disturbed for a certain length of time (e.g., 20 days) shall be provided with 
erosion control measures within a certain length of time (e.g., 10 days) from 
last disturbance.  The erosion control practices should achieve and maintain a 
specified minimum soil coverage (e.g., 90 percent of the soil being treated 
shall be covered) until the permanent vegetation or other permanent 
stabilization provides the intended long-term erosion control function at the 
site.  In addition, more guidance should be provided through the California 
BMP Handbooks or other appropriate mechanism to for minimum erosion and 
sediment controls based on slope, season, and anticipated duration of 
inactivity.  Dry season requirements should be based predominately on wind 
erosion control requirements, below.   
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Enhanced practices to consider for high risk sites include increased BMP 
inspection and maintenance requirements for high risk sites (e.g., requiring 
inspection by the SWPPP preparer/engineer or third party inspector at the 
time of BMP installation and at specified frequencies during the wet and dry 
seasons, limitations (but not necessarily prohibitions) on wet weather grading, 
and limiting the area of disturbance to the area that can be effectively 
controlled during wet weather.   

2. Require that on-site drainage facilities for carrying concentrated flows be 
designed to control erosion, to return flows to their natural drainage courses, 
and to prevent damage to downstream properties. 

 
3. Require that sediment control practices be provided around the down 

gradient perimeter of the construction site and at all internal inlets to the storm 
drain system during the rainy season.  These sediment control measures may 
include filtration devices (such as silt fences, straw bale barriers, and inlet 
filters) and/or settling devices (such as sediment traps or basins).  Filtration 
devices that are designed for sheet flow shall be installed and maintained 
properly in order to perform effectively.  Sediment traps or basins shall be 
designed and maintained in accordance with requirements of the California 
General Construction Permit. 

Enhanced practices to consider for high risk sites include enhanced sediment 
basin controls such as the addition of baffles or other controls required to 
meet water quality objectives on a site-specific basis.  Enhanced sediment 
basin controls should target portions of the site that cannot be effectively 
controlled by standard proactive erosion and sediment controls described 
above and not necessarily required throughout a site. 

4. Require that practices be implemented and maintained to reduce the tracking 
of sediment off site at all times.  This may be accomplished by stabilized 
construction entrances, wheel wash facilities, or other appropriate and 
effective measures designed in accordance with the most current CA BMP 
Handbooks; and 

 
5. Require that practices be implemented and maintained to reduce wind 

erosion at all times.  This may be accomplished by limiting the area of 
disturbance, applying dust control measures, and stabilizing disturbed areas in 
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a timely manner, and should be designed in accordance with the most current 
CA BMP Handbooks. 

The standard principles of proactive and effective construction site erosion and 
sediment control identified above are consistent with the current erosion and 
sediment control manuals.  However, these principles are not necessarily 
implemented appropriately at all construction sites due to a lack of permit 
specificity and design guidance.  Additionally, these requirements would be 
relatively easy for a designer to specify, a contractor to implement, and a resident 
engineer, site superintendent, or site inspector to evaluate and enforce in the field. 

Pg. 41  Section D.2.d(1)(c)(i). This subsection requires the use of “Advanced Sediment 
Treatment” for construction sites that are determined by the Copermittee to be an 
exceptional threat to water quality.  The report by the State Water Resource 
Control Board’s Stormwater Panel on Numeric Limits (SWRCB, 2007) included 
the following “reservations and concerns” on Advanced Sediment Treatment 
(called Active Treatment Systems in the Report): 

1. The active treatment systems have generally been employed on sites five acres 
or larger. While the systems are technically feasible for sites of any size, 
including sites or drainages as small as an acre or less, the cost may be 
prohibitive.  The cost-effectiveness of active treatment systems is greatly 
enhanced for large drainage areas, at which construction occurs for an 
extended period of time, over one or more wet season.  There is also a more 
“passive” active system that is employed in New Zealand that uses captured 
rainfall to release the chemical into flows entering a detention system that 
requires less instrumentation and flow measurement infrastructure.   Even 
more passive systems such as the use of polymer logs and filter bags are 
currently under development for small sites.  Regardless, the Panel 
recommends that the Board give particular attention to improving the 
application of cost-effective source controls to small construction sites. 

2. In considering widespread use of active treatment systems, full consideration 
must be given to whether issues related to toxicity or other environmental 
effects of the use of chemicals has been fully answered.  Consideration should 
be given to longer-term effects of chemical use, including operational and 
equipment failures or other accidental excess releases. 

3. Active treatment systems could result in turbidity and TSS levels well below 
natural levels, which can also be a problem for receiving waters.  One of the 
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causes of stream degradation impacts is the elimination of sediment producing 
areas in a watershed.  Releasing runoff with virtually no sediment load can 
increase channel downcutting or bank erosion 

 

These concerns and recommendations should be considered by the Board prior to 
requiring the use of active treatment systems.  
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'NRDC 

June 20,2006 

Via hand delivery 

Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9 174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: Tentative Order No. R9-2006-0011 

Dear Mr. Robertus and Members of the Board: 

The Natural Resources Defense Council ("NRDC") is a national environmental 
organization with over 600,000 members, more than 100,000 of whom are California 
residents and approximately 8,000 of whom live within the San Diego Region. NRDC 
has reviewed the Tentative Order, "Waste Discharge Requirements for Discharges of 
Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the 
Watersheds of the County of San Diego, the Incorporated Cities of San Diego County, 
the San Diego Unified Port District, and the San Diego County Regional Airport 
Authority" ("Proposed Permit"), the third iteration of the co-permittees' Phase I 
municipal stormwater permit under the Clean Water Act's National Pollution Discharge 
Elimination System. 

We submit the following comments to bring the Board Members' attention to 
specific opportunities to more swiftly address the matter of storm water runoff by 
strengthening the Proposed Permit with respect to its Development Planning 
requirements. Specifically, we urge the Board to adopt language similar to that in 
analogous municipal storm water codes around the country that would effectuate broad 
implementation of Low Impact Development ("LID") strategies to address storm water 
runoff. As discussed in this submittal, such an approach has numerous benefits with 
respect to a variety of water quality and supply objectives. Further, it is necessary in 
order to implement the State Water Resources Control Board's "Low Impact 
Development - Sustainable Storm Water Management" policy objective adopted on 
January 20,2005, which includes incorporating low impact development in Standard 
Urban Storm Water Mitigation requirements.' In addition, and more broadly, a 
concluding section of this letter describes why the Proposed Permit must include 
numeric limitations on the discharge of pollutants. 

www.nrdc.org 1314 Second Street 
Santa Monica, CA go401 

TEL 310 434-2300 F A X  310 434-2399 

7004i Postconsumer Recycled Paper 

NEW YORK . WASHINGTON. DC SAN FRANCISCO 
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1. Water quality problems persist in San Diego County receiving waters, and in some 
cases have gotten worse during the last permit cycle. 

Over the past five years, the County of San Diego, the incorporated cities in San Diego 
County, the San Diego Unified Port District, and the San Diego County Regional Airport 
Authority ("Copermittees") have been implementing jurisdictional urban runoff management 
programs under Order No. 2001 -0 1. Nonetheless, as Board staff has recognized, "urban runoff 
discharges continue to cause or contribute to violations of water quality standards" in the San 
Diego region.2 Indeed, the copermittees' own water quality monitoring data show that urban 
runoff remains a primary cause of water quality impairment in San Diego County: 

Persistent exceedances of Basin Plan water quality objectives for 
various urban runoff-related pollutants [including] diazinon, fecal 
coliform bacteria, total suspended solids, turbidity, metals, etc. . . . 
At some monitoring stations, statistically signrficant upward trends 
in pollutant concentrations have been observed. Persistent toxicity 
has also been observed. . . . [Ulrban runoff discharges are [not 
only] causing or contributing to water quality impairments, [but] 
are a leading cause of such impairments in San Diego ~ o u n t y . ~  

While the past permit has no doubt effected a positive impact on storm water quality, 
runoff volume, and erosion control, reissuance presents an opportunity to modify the permit's 
structure and requirements to better achieve the underlying goals.4 In light of the persistence of 
significant water quality problems in the San Diego Region, Board staff has recognized that it is 
imperative that the focus for evaluating the success of copermittees' stormwater programs shift 
from program implementation to the realization of water quality results in the coming permit 
cycle? 

2. Specific aspects of the 2001 permit likely contributed to the failure to see adequate 
water quality improvements over the past permit cycle. 

The provisions of the previous permit made significant strides in stormwater regulatioq6 
including designating certain categories of development as requiring SUSMP application. 
However, evidence-such as that mentioned above-indicating that water quality problems 
persist and in some cases are worsening makes it clear that the steps taken in the previous permit 
are insufficient. They are failing to "keep up" with the increasing impacts of development in San 
Diego County. The following discussion highlights two specific aspects of the previous permit 
that contributed to the failure of JURMPs implemented under the permit to achieve broad 
improvements in stormwater runoff: the thresholds at which "priority project" status is triggered 
for various categories of new development and redevelopment; and the insufficient emphasis on 
low impact site design best management practices ("BMPs").' 
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A. The proposed permit's definitions of "Priority Development Project" are 
insufficiently protective af :water qaalitj.. - - 

It is widely recognized8-and the Regional Board and staff have repeatedly 
emphasizedg-that urban development increases impervious land cover and exacerbates 
problems of storm water volume, rate, and pollutant loading. Development and redevelopment 
activities that occur without effective post-construction BMPs contribute to these problems. In 
addition to the failure to realize water quality improvements, there are three general indicators 
that the existing Priority Development Project categories are under-inclusive and must be 
amended in the reissued Permit. 

(i) The existing thresholds do not meet MEP because they are signrficantly 
under-inclusive compared to those in place in comparable communities. 

First, the maximum extent practicable standard requires just that-a maximum level of 
storm water control effort in the Permit. As Regional Board staff has noted, "since MEP is a 
dynamic performance standard which evolves over time as urban runoff management knowledge 
increases, the Copermittees' urban runoff management programs must continually be assessed 
and modified to incorporate improved programs, control measures, best management practices, 
etc."1° Across the nation, states, counties, and cities have adopted requirements to address runoff 
from development projects that are far more inclusive and stringent than the Proposed Permit 
would mandate. For example: 

City of Santa Monica, California - defines "new development," to which specific 
storm water runoff control requirements apply, as "any construction project that 
(a) results in improvements to fifty percent or greater of the square footage of a 
building, (b) creates or adds at least five thousand square feet of impervious 
surfaces, or (c) creates or adds fifty percent or more of impervious surfaces." 
(Santa Monica Municipal Code, Chapter 7.1 0 .O3O(d)(3)); 

Contra Costa County, California - applies storm water runoff control 
requirements to "new and redevelopment projects that create 10,000 square feet or 
more of impervious area." (RWQCB, San Francisco Bay Region, Contra Costa 
Countywide NPDES Municipal Stormwater Permit Amendment Order No. R2- 
2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at 
pp. 9-10 (lowering the current one-acre threshold for the application of 
performance standards effective August 15,2006); 

State of New Jersey - defines "major development," to which specific storm water 
runoff control requirements apply, as "any development that ultimately provides 
for disturbing one or more acres of land or increasing impervious surface by one- 
quarter acre or more." (New Jersey Stormwater Rules, N.J.A.C. § 7:8-1.2); 
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State of Washington - applies numeric storm water treatment requirements to any 
projectdding 5,000 sqax-e feet or more of new impervious surface. ( P h a d -  
Municipal Stormwater NPDES General Permit (Draft Feb. 15,2006) Appendix I 
(Minimum Technical Requirements for New Development and Redevelopment), 
at pp. 7, 8,20); 

State of Maryland - requires storm water management plans for any development 
that disturbs 5,000 square feet or greater. (Maryland Code, Title 26, Subtitle 17, 
Chapter 2, §5B; see also Maryland Model Stormwater Management Ordinance 

, (July 2000) at pp. 2, 5, 8); 

City of Portland, Oregon - employs "a citywide pollution reduction requirement 
for all development projects with over 500 square feet of impervious development 
footprint area, and all existing sites that propose to create new off-site stormwater 
discharges." (Stormwater Management Manual (adopted July 1, 1999; updated 
September 1,2004) Chapter 1 S.2 (Pollution Reduction Requirements) at p. 1-25); 

State of Missouri - requires storm water management plans for any new 
development that "disturbs greater than or equal to one acre, including projects 
less than one acre that are part of a larger common plan of development or sale." 
(Missouri State Operating Permit No. MO-ROO-4000 (Mar. 10,2003) at p. 15); 

State of Illinois - requiring implementation of plans to control storm water runoff 
"from new development and redevelopment projects that disturb greater than or 
equal to one acre, including projects less than one acre that are part of a larger 
common plan of development or sale." (Illinois General NFDES Permit No. 
ILR40 (Dec. 20,2002) at p. 6); 

State of West Virginia - requires a 'program to address post-construction storm 
water runoff from new development and redevelopment projects that disturb 
greater than or equal to one acre, including projects less than one acre that are part 
of a larger common plan of development or sale" (West Virginia General NFDES 
Permit No. WV0116025 (March 7,2003) at p. 5). 

Stafford County, Virginia - uses an exemption approach under which low impact 
development practices apply to all development except a) miningloil & gas 
operations; b) agriculture; c) linear development projects that are less than I - 
acre, insignzjicant increases in peak flow, and no flooding or downstream erosion 
problems; d) single family not part of a subdivision; e) structure ancillary to 
single-family homes; and e) "land development projects that disturb less than two 
thousand five hundred (2,500) square feet of land." (Stafford County Muni. Code 
0 25.5-l(f).) 
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These examples illustrate what is practicable in terms of requiring and enforcing specific 
s!om water mmsgement practices for new and redevelopmegt iir. cmmunities comparable to, or- - - 

smaller than, the San Diego Region. Indeed, they show that an appropriate new development 
threshold for SUSMP purposes is 5,000 square feet or less for all development, no matter its 
characterization as a restaurant, housing development, or other category. 

The 5,000 square feet threshold for redevelopment projects, as required by the 2001 
permit, has been upheld by courts and the State Water ~ o a r d . '  ' Applying the threshold as a 
"catch-all" category in the Proposed Permit would further the purpose of SUSMP and low 
impact development ("LID") type practices, i.e. expressly to ensure that when highly developed 
communities, such as those in San Diego County, replace themselves through generations, the 
opportunity to mitigate the adverse impacts of storm water pollution fiom urbanization is not 
lost. This threshold could be used not to weaken any currently applicable category, but rather to 
strengthen less stringent categories and sweep additional project types into the "Priority 
Development Project" category. (We have included "redline" edits to the Proposed Permit that 
effectuate this and other comments in this letter, attached hereto as Attachment 111.) Because the 
5,000 square feet threshold is consistent with those used in other regions and states and is 
appropriate in light of the rapid pace of development and the irrehted storm water pollution 
problems in the San Diego Region, it should be included in the new permit. 

Indeed, the Proposed Permit's "Priority Development Project" categories are also 
insufficiently inclusive when compared to federal storm water rules. While some "Priority 
Development Projects" are relatively small, such as a restaurant, many others must be enormous 
before being subject to the SUSMP requirements, such as commercial developments of 100,000 
square feet. By contrast, a one-acre standard is a conventional threshold that applies generally to 
post-construction storm water management requirements. EPA requires this threshold for Phase 
11 MS4 under 40 C.F.R. fj 122.34(b)(5)(i), which states that municipalities "must develop, 
implement, and enforce a program to address storm water runoff fiom new development and 
redevelopment projects that disturb greater than or.equa1 to one acre . . . ." Even this standard, 
employed as a "catch-all" in addition to the current Priority categories, would improve the 
efficacy of the SUSMP program. This requirement illustrates that, in key respects, the Proposed 
Permit would be less stringent than Phase I1 permits, if adopted without modification. 

The fact that Phase I Permits and rules have been issued for nearly 15 years now, while 
Phase I1 Permits are first generation permits throughout the nation, makes it impossible to justify 
such an outcome. In fact, EPA give "maximum flexibility" in promulgating Phase I1 rules to 
smaller cities since they were obtaining permits for the first time. (64 Fed. Reg at 68,739.) Yet, 
in many instances, their new development control requirements are broader than those that apply 
in San Diego. Moreover, as noted above, water quality conditions in the San Diego Region 
necessitate a lower threshold. 

For these reasons, the threshold and definition of a "Priority Development Project" 
category must be augmented to capture a greater degree of development activity. It is apparent 
from the broader applicability to new development reflected in analogous programs that are 
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currently in place elsewhere in Califomia and around the country that the Priority Development 
Project thresholds in both the previous permit 8nd the c ~ x e n t  Imguage c$-.tha-Ter,:ative Order do 
not meet the maximum extent practicable standard. Indeed, the failure of the Proposed Permit to 
address any development on an acre or more or creating more than 25% impervious surface 
makes the Proposed Permit less stringent than Phase I1 storm water rules. In this case, the 
evidence shows that a 5,000 square feet threshold applicable to all types and categories of 
development is consistent with the MEP standard. Such a standard, therefore, must be included 
in the Proposed Permit. 

(ii) The existing thresholds appear to be arbitrary in light ofpersistent water 
quality problems. 

Second, where an agency sets thresholds for storm water management requirements that 
are not supported by evidence, courts have rejected such actions.I2 Here, water quality data for 
the San Diego Region provides stark evidence that the previous permit's BMP requirements for 
new development and significant redevelopment have not affected the urban landscape at an 
acceptable pace.13 Moreover, as discussed above, evidence from other programs in Califomia 
and around the country indicates that the current thresholds do not reflect MEP, either. In light 
of data showing that the existing thresholds are inadequate to meet water quality standards, 
evidence that more inclusive thresholds would better represent MEP, and absent any evidence to 
support maintaining the thresholds at the existing levels, there is no basis in the record upon 
which to continue those thresholds in the new permit.'4 

The seemingly arbitrary nature of at least some of the existing threshold levels is further 
underscored by the observation that thresholds for some of the Priority Development Project 
categories in the previous permit are objectively large. For instance, the threshold for 
commercial developments in the previous permit, which has not changed in the Tentative Order, 
is 100,000 square feet. To put this figure in perspective, 100,000 square feet is equivalent to 2.3 
acres-larger than two football fields together-which is a very large development in any setting 
but represents an enormous development in the urban context. So-called big-box retail stores 
such as Home Depot, Target, and large grocery stores are typically 50,000 sq f€ or more; these 
massive developments often would fall below the commercial priority project threshold under 
the existing permit, while it would take a "supercenter" type development to trigger the 100,000 
square feet threshold in the commercial category.15 Given the documented water quality 
challenges that remain and the centrality of the SUSMP program to achieving beneficial 
improvement, there is no support for continuing to exclude projects such as these that, by their 
sheer size, can substantially contribute to runoff volume and pollutant loading. 

(iii) The existing thresholds do not meaningfully match the pace of development in 
the San Diego region. 

Third, information regarding the types of building permits being issued in the San Diego 
Region raises a significant red flag about the extent to which the current regime applies SUSMP 
requirements to new development and redevelopment. For instance, several of the copermittees' 
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annual JURMP reports cite strikingly low figures for the number of development projects that 
have been SUSMP-cmditionebovc '?lc ;;as: penni:-tcm. Fcr zxmp!c, for permit year 2904- 
2005, the County of San Diego issued 9,376 permits,'6 and reported in its annual report that 115 
discretionary projects were SUSMP-conditioned. ' 

Even taking in to account that these figures include permits that do not represent 
construction on the ground (e.g., electrical, plumbing, gas line), the data evidence a huge 
disparity between the overall amount of development occurring in the area and the amount of 
development that actually falls within a Priority Project Category. Thus, while the categories as 
defined in the existing permit apply SUSMP requirements to some of the largest or most 
polluting types of development, the landscape of the San Diego Region continues to rapidly 
urbanize through the addition of development that does not trigger SUSMP requirements. This 
is significant because broadly speaking, nearly all development ("urbanization") contributes to 
the creation of impervious surface in the landscape. '* Although some of the copermittees appear 
to require BMPs for non-priority development projects, many conventional BMPs (e.g., 
stenciling, signage, and providing pet waste bags), applied without accompanying site design 
practices, are inadequate to achieve significant runoff volume and pollutant loading reduction. 
Moreover, the fact that some copermittees may apply more stringent BMP requirements-and in 
some cases, SUSMP-level BMP requirements-to non-priority development projects is fkther 
evidence that implementing more inclusive SUSMP thresholds is indeed practicable, and that not 
doing so is arbitrary. 

B. Language in the previous permit resulted in insufficient implementation of 
low impact site design BMPs ("LID"). 

The previous permit highlighted natural-process site design BMPs as effective methods 
to reduce urban runoff pollution.'9 In many instances such BMPs are consistent with low impact 
development techniques (i.e., low impact site design BMPs). However, while site design BMPs 
were promoted in the previous permit, none were strictly required of priority or non-priority 
development projects. Specifically, the previous permit directed copermittees to require "site 
designllandscape characteristics where feasible which maximize infiltration, provide retention, 
slow runoff, and minimize impervious land coverage for all development projects."20 Even 
though this provision applied to both non-priority and priority development, the permit did not 
provide guidance on how the copermittees should determine the feasibility of site design BMPs 
on a case-by-case basis; nor did it require the SUSMP to include a list of recommended site 
design BMPs. By contrast, the previous permit did require the copermittees to include in the 
SUSMP a list of source control and structural treatment BMPs. Furthermore, despite 
recognizing priority development projects' "greater potential to significantly impact receiving 
watersw2' and the efficacy and added benefits of natural process site design BMPS?~ the previous 
permit did not require priority projects to include site design BMPs. Rather, the permit directed 
that at minimum, priority projects implement source control and structural treatment B M P s . ~ ~  

Predictably, the BMP requirements for new development in the Model SUSMP 
developed by the copermittees was consistent with the previous permit's language: while site 
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design BMPs were promoted as "innovative approaches to urban storm water management . . . 
that do[: nct-rely 03 the cmventioad md-cf -p ip  c: in-the-pipe structural measures but instead ---- .. _ _. 

uniformly [and] strategically integrate[] storm water controls throughout the urban landscape," 
the Model SUSMP did not make site design BMPs a mandatory requirement for new 
development projects.24 The resulting lack of emphasis on site design BMPs under the 
copermittees' JURMPs is evidenced by repeated comments in the 2004 and 2005 audit reports of 
selected copermittees' JURMP programs to the effect that site design BMPs were not being 
broadly required by copermittees as conditions for building permit approval.25 Indeed, 
increasing the use of site design BMP requirements was a recommendation for each of the 10 
copermittees audited in 2005: 

Many of the SUSMP plans . . . did not adequately address site 
design. The Model SUSMP requires priority projects to 'consider, 
incorporate, and implement where determined applicable and 
feasible' a series of site design BMPs. Copermittees should 
require project proponents to describe how they met each of the 
site design options, including where the project proponent deemed 
an option not feasible. 

(Tetra Tech, Inc., San Diego SUSMP Report (2005) at p.4 (emphasis added).) As the 
copermittees have recognized, feasibility alone is an inadequate standard to achieve broad 
implementation of LID practices in project site design in part because development review "if 
feasible analys[e]s" are time-consuming and contentious, and because soft standards are not 
widely accepted by the regulated community.26 Ultimately, while the previous permit took 
significant strides toward laying the foundation for LID practices in the San Diego Region, its 
language left too much latitude to project proponents and permitting authorities to actually 
achieve widespread use of low impact site design strategies in new development. Likewise, the 
Proposed Permit does not solve these problems sufficiently or adequately require LID 
approaches to address ongoing water quality problems in the San Diego region. Because of the 
robust ability of LID approaches to address water quality and water supply problems, the 
Proposed Permit must require LID techniques as the presumptive tool to address the impacts of 
new and redevelopment projects. 

3. LID practices have significant benefits over conventional BMPs. 

As the copermittees have acknowledged, LID "[slite design and source control solutions 
are often more effective than many types of structural treatment for protecting water quality 
since design considerations eliminate the necessity of addressing sources of pollution, rather than 
attempting to remove a percentage of the pollution after it has entered stormwater runoff."*' In 
fact, LID practices offer myriad benefits-including both the primary benefits of pollution 
reduction and reducing storm water runoff volume and rate, as well as secondary benefits such as 
greater cost-effectiveness, groundwater recharge, and habitat protection---over conventional 
BMPs. NRDC's report on storm water management strategies, Rooftops to Rivers: Green 
Strategies for Controlling Stormwater and Combined Sewer Overfows (2006), comprehensively 
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addresses both the primary and secondary benefits of LID practices and is included with these 
cnmmente as Mtachment 11. = - ..- - - ,  . . .  A - - y- --. 

Moreover, NRDC commissioned a formal study and report by a leading, nationally- 
recognized expert, Dr. Richard Homer, entitled Investigation of the Feasibility and Benefits of 
Low-Impact Site Design Practices ("LID '7 for the San Diego Region (2006) (attached hereto as 
Attachment I). Dr. Homer confirms that the benefits of LID would be substantial in the San 
Diego Region and that these benefits can, in fact, be obtained given local building patterns. The 
Report verifies that implementing LID practices would make the Permit more consistent with 
MEP and is necessary to meet water quality objectives. 

A. The primary benefits of low impact development practices are proven and 
effective. 

In the context of the NPDES municipal storm water permit for the San Diego Region, the 
primary benefits of LID techniques are reducing runoff volume, rate, and pollution load-results 
that have been studied and documented in dozens of reports, case studies, and pilot projects in 
California and across the nation.** These primary benefits are described in great detail in the 
materials that accompany this letter, including reports by state and federal government agencies, 
building industry organizations, scientists, and non-governmental organizations.29 Many such 
reports have been recommended as resources to and by the copermittees since the issuance of the 
previous permit.30 For instance, the copermittees' own Model SUSMP-which was developed 
and approved in 2002-recommends an EPA report, Preliminary Data Summary of Urban 
RunoffBest Management Practices, as a guideline for the selection of BMPs for priority 
projects.3' The EPA report discusses several LID strategies, noting that LID practices "can 
significantly reduce runoff volumes that are generated, reduce the impacts associated with runoff 
and reduce the need for conventional structural BMPS."~~ The report also contains a chapter on 
BMP costs, providing detailed figures on cost savings and reductions in impervious cover 
associated with land use practices that incorporate LID techniques.33 Additionally, Appendix B 
of the copermittees' Model SUSMP lists some two dozen storm water guidance documents, 
reports, and design manuals, several of which discuss LID techniques and the cost-effectiveness 
of LID storm water management strategies.34 Contrary to the copermittees' unsubstantiated 
assertion in the 2005 Report of Waste Discharge that low impact development techniques are not 
proven and are too the overwhelming body of literature shows that LID strategies are 
effective and can be cost-saving in both the short and long-term. 

B. Implementing low impact development practices for storm water runoff 
control has significant secondary benefits. 

In addition to helping reduce pollutant loading in storm water and reducing the volume 
and rate of storm water runoff, LID practices offer other economic, aesthetic, and practical 
benefits to developers, municipalities, and homeowners in addition to benefiting natural 
ecosystems by conserving natural resources such as soil, water, and vegetation and restoring 
natural hydrologic processes in the watersheds. The following summary of the secondary 
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benefits of LID practices is but an overview of the voluminous information in the resources 
-. - - po-ded-in  Attachment V. (See Attachment IVY pro~iding --!able of cc~c te~ ts  to the r;,ak;ialsin - -  - 

Attachment V). 

Groundwater recharge - The extensive groundwater resources beneath the San Diego 
River provide a cost-effective and reliable water supply to four water districts and the City of 
San ~ i e ~ o . ) ~  On undeveloped land, a considerable percentage of rainfall infiltrates into the soil 
and contributes to the groundwater. These aquifers not only provide drinking water but also help 
maintain base flow essential to the biological and habitat integrity of streams.)' 

As San Diego becomes more developed, a much larger percentage of rainwater hits 
impervious surfaces including streets, sidewalks, and parking lots rather than infiltrating into the 
ground. By using LID techniques that reduce the amount of impervious surfaces and increase 
vegetation and soil features, the landscape can retain more of its natural hydrological fbn~tion.~* 
Thus, LID practices have the added benefit of recharging groundwater aquifers and preserving 
baseflow to streams and  wetland^.)^ 

Improving groundwater supplies in Southern California would also save money now 
spent on imported water, and "may be the key to continued development in the area?' As the 
Board Members are no doubt well aware, southern California faces serious water supply 
~ h a l l e n ~ e s . ~ '  Continued, rapid growth in the San Diego Region puts increasing pressure on the 
local water resources including water supply, and the Region already imports most of its water." 
The traditional storm water management regime, with its infrastructure emphasis on collection 
and conveyance, simply wastes a valuable resource. 

For instance, the City of San Diego Water Department pays a commodity rate of $420 per 
acre-foot for untreated water and $545 per acre-foot for treated water.43 The Metropolitan Water 
District of Southern California ("MWD"), which supplies the San Diego County Water 
Authority, charges $33 1 to $412 per acre-foot for untreated water, and $443 to $545 per acre- 
foot for treated water.44 On average, the wholesale cost of untreated water is $388 per acre-foot 
and treated water is $5 11 per acre-foot in the San Diego Region. As Table 1 shows, LID 
practices have the ability to capture 100% of storm water runoff in many typical development 
types. Captured water can recharge the water supply or be otherwise reused; in both scenarios, 
LID'S runoff prevention is a benefit that represents substantial cost savings, as further shown in 
Table 1 (page 11). 
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Table 1. Post-Development Water Saving ~ o m ~ a r i s o n s ~ ~ '  a 

a Figures given in acre-feet 
MFR (1 56-unit multi-family residential complex); Sm-SFR (23-unit single-family residential development); REST (3220-sq 

ft restaurant); OFF (7500-sq ft office building); Lg-SFR (1 000-unit single-family residential development); COMM (2-acre 
commercial development) 

Annual post-development water recharged 
and harvested from site with LID 
Annual water saved through LID per site 
Value of annual LID water savings per site 
(untreated water) 
Value of annual LID water savings per site 
(treated water) 

Minimize infrastructure requirements - Low impact development practices can also 
reduce conventional stormwater drainage infrastructure, such as pipes, gutters, and detention 
basins, thereby reducing infrastructure costs.46 Traditional curbs, gutters, storm drain inlets, 
piping and detention basins can cost two to three times more than engineered grass swales and 
other low impact development techniques to handle stormwater runoff from roadways.47 
Clustering homes can reduce infrastructure costs to the builder, since fewer feet of pipe, cable, 
and pavement are needed, and maintenance costs are reduced for h o m e o ~ n e r s . ~ ~  "Studies in 
Maryland and Illinois show that new residential developments using green infrastructure 
stormwater controls saved $3,500 to $4,500 per lot (quarter- to half-acre lots) when compared to 
new developments with conventional stormwater controls."49 

Low impact development can also minimize the need for irrigation systems.50 This can 
be crucial in a hot, dry climate, where as much as 60 percent of the municipal water demand can 
be attributed to irrigation.51 LID techniques can even improve air quality by filtering air 
pollution and helps to counteract urban heat island effect by lowering surface temperatures.52 

REST 
& 

0.31 

SmSFR 
- .  - . 

1.31 Annual post-development water recharge3 
from site with only basic treatment BMPs 

9.35 

6.29 

$2,441 

$3,214 

Increased parkland and wildlife habitat, preserving natural features and natural 
processes - LID strategies include vegetative and grassy swales, tree-box filters, and preserved 
vegetation, thereby increasing the amount of green spaces in a community.53 These strategies 
can also protect regional trees and flora and fauna.54 Thus, LID measures result in less 
disturbance of the development area and conservation of natural features.55 In fact, harvesting 
rainwater for use in gardens, rather than allowing stormwater runoff into storm drains, can even 
result in "bigger, healthier plants" because rainwater is better for plants than chlorinated tap 
water? 

MFR 

-3.06 

Using LID techniques, development can be reconfigured in a more eco-efficient and 
community-oriented style.57 Clustering homes on slightly smaller lot areas can allow more 
preserved open space to be used for recreation, visual aesthetics, and wildlife habitats8 Builders 
in many areas have been able to charge a premium price for "view lots" facing undisturbed 
natural vistas, or pond areas that also function as bioretention cells.59 

OFF - 

1.23 

2.59 

1.28 

$497 

$654 

LgSFR - - -  - 
57.0 

0.66 

0.35 

$136 

$179 

COMM 

0.56 

1.82 

0.58 

$225 

$296 

113.0 

56.0 

$21,728 

$28,616 

4.44 

3.88 

$1,505 

$1,983 
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Enhanced property values - In addition to the aesthetic appeal of more parkland and 
vegetation, "gse~ing" a xighborhcod car, 3Ecn inercase prqxrty values.60 ''Visitors stroll 
down Seattle's 'SEA [Street Edge Alternatives] Streets' project marveling at the beautiful 
landscaping while residents in adjacent blocks continually ask the city when their street will be 
redesigned to be a 'SEA street?' The NOAA Coastal Services Center reports that the Trust for 
Public Lands and National Park Service provide many examples of communities whose property 
values increased due to their proximity to open space. For example, a cluster development in 
New York that preserved 97'acres of natural wooded environment is benefiting from its open 
space. One developer commented, "It may not be the woods that bring (buyers) to us initially, 
but it seems to make all the difference when they see what it's like."62 

Cheaper development costs - LID not only raises property values for owners, but it can 
result in more cost savings for developers as well.63 Using LID can reduce land clearing and 
grading costs, potentially reduce impact fees and increase lot yield, and increase lot and 
community marketability.64 For example, the Gap Creek residential subdivision in Sherwood, 
Arkansas used LID methods instead of conventional methods. The results were 17 additional 
lots, $3000 more per lot than the competition, $4800 less cost per lot, 23.5 acres of green spaces 
and parks, and ultimately, over $2.2 million in additional profit.65 

4. The new Permit should correct the weaknesses of the previous permit by defining 
more inclusive Priority Development Project categories, requiring implementation 
of LID practices, and improving other aspects of the previous permit. 

As the Board recognized five years ago with the adoption of the previous permit, 
"[b]ecause the urbanization process is a direct and leading cause of water quality degradation in 
this Region, fundamental changes to existing policies and practices about urban development are 
needed if the beneficial uses of San Diego's natural water resources are to be protected."66 In 
spite of the significant policy and practices changes embodied in the previous permit, the need 
for fundamental changes remains. Indeed, "when viewed relative to the magnitude of the urban 
runoff problem, enormous challenges remain. . . . Today, urban runoffcontinues to be the 
leading cause of water quality impairment in the San Diego ~ e ~ i o n . " ~ '  NRDC recognizes and 
applauds aspects of the Tentative Permit that represent significant improvements over the past 
permit. In particular, we note that the inclusion of restaurants where land development is less 
than 5,000 square feet in the Restaurants Priority Development Project category marks a 
substantial improvement in the new development portion of the permit. Given the scope of the 
storm water challenge that still confronts the San Diego Region, we urge staff and the Members 
of the Board to correct the fundamental problems of the existing development program: 
inappropriately high Priority Development Project thresholds, and insufficient LID requirements. 
We also urge that several other aspects of the Tentative Order be modified in order to improve 
the new Permit across the board. 

In this connection, NRDC proposes several specific amendments and additions to the 
language of the Tentative Order. As noted throughout the following discussion of our proposed 
amendments, these changes have precedent in analogous permits, codes and programs currently 

0001850



Executive Officer and Members of the Board 
June 20,2006 
Page 13 

in effect in other municipalities in California as well as states and municipalities across the 
- c ~ l ~ n t ~ r  uilu~ . Moreover, Dr. Homer's report (at Attachment I) demcnstrztes th2t the ~mmdments - - 

proposed by NRDC are both necessary and practical specifically in the San Diego region. 

A. Add a 5000 square foot threshold "catch-all" category to the list of Priority 
Development Project categories to achieve broader implementation of low impact site design 
BMPs and other source control and treatment BMPs. This "catch-all" category would cover all 
development types, whether already listed in the Priority Development Project categories in the 
Permit or not, but would not supersede lower thresholds that already apply to some of the 
Priority Development Project categories such as retail gasoline outlets, restaurants, and paved 
areas. NRDC's edits to the language in the Proposed Permit would make development a 
"Priority Development Project" if it met (1) the development type and sizing criteria in existing 
categories in the Proposed Permit or, if it did not meet one or both criteria, (2) if it took place on 
or disturbed more than 5,000 square feet, no matter its type. As discussed above in section 2.A, 
this threshold is in place in other jurisdictions around the nation. 

B. Include public projects as a Priority Development Project category. The MEP 
standard is informed by other communities' stormwater regimes that apply evenly to private and 
public development projects68; indeed some demand greater effort for public projects.69 The new 
Permit should at least reflect such requirements in keeping with the Regional Board's duty to 
protect the beneficial uses of California's water resources. More fundamentally, a project's 
public or private ownership is unrelated to its impact on storm water quality, and basing an 
exclusion on this criterion appears to be illogical, arbitrary, and impermissible.70 Seeing no 
evidence in the record that would support preserving this exclusion, we urge the Board to remedy 
this aspect of the previous permit and apply the same SUSMP requirements to public projects as 
apply to private Priority Development Projects. 

C. Include heavy industrial development projects in the Priority Development 
Project category. As noted in the preceding paragraph and in section 2.A above, the exclusion of 
a broad category of new development without evidentiary support is impermissible. This 
proposition applies to the previous permit's exclusion of industrial rojects as well, particularly J: in light of the pollutant loading associated with industrial land use. It appears that the 
exclusion of new industrial development projects as a category may be based on the presumption 
that industrial sources are already regulated under other schemes. This view of the statutory and 
regulatory requirements in incorrect. Federal regulations broadly require municipal storm water 
permits to regulate industrial activities and discharges.72 Further, copermittees must provide 
legal authority demonstrating their ability to control "the contribution of pollutants to the [MS4] 
by storm water discharges associated 'with industrial activity."73 Moreover, a SUSMP category 
is appropriate where evidence shows that the "category can be a significant source of pollutants 
and/or runoff following development."74 Studies show that industrial activities "can be 
considered as a hot spot" source of pollutants, and have demonstrated the importance of 
controlling such pollutants from new development.75 Because the existing regulatory regime 
covers the operation of existing industrial development, but does not impose standards on the 
development of industrial development, and in light of evidence that new industrial development 
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significantly contributes to pollutant loading in storm water runoff, it is necessary to apply 
-.-- - - -  -- SIJSMP requirements to new industrial devdopmentin order to maintaincmsistence with MEP 

and water quality standards. 

D. Require that all Priority Development Projects use low impact site design 
BMPs to meet the requirement that each copermittee's local SUSMP "(1) reduces the discharge 
of pollutants from Development Projects to the MEP, (2) ensures urban runoff discharges from 
Development Projects do not cause or contribute to a violation of water quality standards, and (3) 
controls urban runoff discharges from Development Projects that have the potential to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force."76 

Low impact development practices have been documented to be effective and cost-saving 
for over a decade,77 and should be included in the Regional Board's emi t  as a primary tool to 
meet the challenges posed by urban runoff in the San Diego Region! The new Permit should 
explicitly require the implementation of low impact site design BMPs because the language in 
the previous permit, which required site design BMPs to be implemented where determined to be 
applicable and feasible, failed to effect broad implementation of site design BMPS.~' Indeed, in 
light of the pervasive problem of priority project proponents selecting BMPs without regard to 
their efficiency, an affirmative requirement to employ LID techniques in new development is 
imperative for enforcement of low impact site design BMP requirements.80 

Therefore, the new Permit should require all Priority Develo ment Projects to meet the 
85th percentile runoff event treatment standard using LID practices! In the event that specific 
site conditions render it impossible to meet the numeric SUSMP treatment standard solely using 
LID techniques, the proponent of such a Priority Development Project would submit an 
application, based on site-specific data, for a waiver that would allow the project to use treatment 
control BMPs in addition to LID BMPs to meet the standard.82 Such an approach would obviate 
the need for most feasibility analyses because project proponents would employ LID practices as 
a rule. In addition to achieving much broader implementation of LID, and the realization of 
LID-associated storm water management and secondary benefits, the benefits of this plain- 
requirement approach include "time and cost savings to jurisdictions and applicants," as well as 
"increased acceptance of LID controls in jurisdictional development regulations and design 
standards [and] [glreater usage of LID controls by applicants."83 

E. Permit the use of infiltration devices for development projects in areas of 
industrial or light industrial activity; areas subject to high vehicular traffic; automotive repair 
shops; car washes; fleet storage areas; nurseries; and other "high threat to water quality land uses 
and activities" designated by copermittees where the groundwater contamination risk is 
demonstrated to be below an acceptable level. By requiring proponents of development projects 
in these categories or land use areas to perform hydrogeological analysis using site-specific soils 
and groundwater data to demonstrate low risk, the goals of reducing runoff, recharging 
groundwater, and avoiding groundwater contamination can be accomplished.84 
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F. Require incorporation of low impact site design BMPs prior to issuing 
permits for the addition of-impervious sarkce in e x i s t i n g - d e v e !  to increase the scope 
of stormwater controls in the urban landscape. While it is imperative to incorporate LID 
practices into the design of new developments, much of the San Diego Region is already built 
out. By requiring low impact site design BMPs when impervious surface is added in existing 
development, the Permit can more effectively address the source of stormwater runoff: the 
developed urban landscape. 

G. Improve record-keeping and reporting of SUSMP implementation by 
requiring copermittees to maintain a searchable database of all development and redevelopment 
in their jurisdictions that tracks Priority Development Projects, and documents the specific post- 
construction BMPs implemented at each development site.85 Improved reporting of SUSMP 
implementation is essential to ensure proper BMP maintenance and, therefore, the effective 
enforcement of the Over the past permit term, inconsistent record-keeping practices 
among the copermittees has at best obscured, and at worst prevented, meaningful evaluation of 
the extent to which SUSMPs are being implemented in the San Diego Region's urban 
landscape.87 The 2005 audit of ten of the copermittees noted of nearly all of the copermittees 
that "[slome of the SUSMP reports reviewed by the evaluation team lacked the necessary detail 
to determine whether the plan fully complied with the SUSMP requirements."88 

In attempting to gather information from several of the copermittees to evaluate the 
effectiveness of the previous permit, we at NRDC encountered similar difficulties locating 
relevant records. Numerous rounds of phone calls to storm water staff, development services 
departments, and clerks; Public Records Act requests for building records; and searches of 
numerous copermittees' annual JURMP reports yielded little information as to the actual extent 
of implementation of BMPs in SUSMP-applicable projects. Given the premise that the 
municipal storm water permits are to continually evolve and improve,89 and that evaluating the 
effectiveness of existing programs is necessary in order to make adjustments and improvements, 
we urge that record-keeping and reporting is a fundamentally important aspect of the Permit. 

5. The Proposed Permit should also be modified to include numeric effluent 
limitations to address continuing water quality degradation. 

Making the Proposed Permit's development planning program LID-focused constitutes a 
critical and practicable improvement that should be made before the Permit is issued. Likewise, 
apart from its development planning program, a more general inadequacy of the Proposed Permit 
is its failure to otherwise limit the flow of pollution using the most effective and tailored permit 
limits: numeric effluent limitations. 

EPA policy requires numeric effluent limitations in individual storm water permits 
wherever feasible, that is, whenever there are sufficient data to determine the limits.'' EPA 
reiterated that numeric limitations are appropriate for toxic pollutants in storm water flows 
wherever possible when it promulgated the California Toxics Rule (40 C.F.R. Part 13 1.38, the 
"CTR"). (CTR, 65 Fed. Reg. 3 1682,3 1703, May 18,2000.) EPA's view reflects more than 
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thirty years of experience in conditioning pollutant discharges. This experience has led EPA to 
conclude that numericlimitations.xe the illost-effica~5~us way of limiting the discharge of -,. - ----.- - - - -- 

pollutants. 

More generally, water quality-based effluent limitations (WQBELs) are mandatory when 
necessary to meet water quality standards, including toxics  standard^.^' The test is whether the 
Regional Board finds that a pollutant "may be discharged at a level which will cause, or have the 
reasonable potential to cause, or contribute to an excursion above any State water quality 
standard . . .."92 This is precisely what the Regional Board found here. As Board staff has 
recognized, "urban runoff discharges continue to cause or contribute to violations of water 
quality standards" in the San Diego region.93 Indeed, the copermittees' own water quality 
monitoring data show that urban runoff remains a primary cause of water quality impairment in 
San Diego County: 

Persistent exceedances of Basin Plan water quality objectives for 
various urban runoff-related pollutants [including] diazinon, fecal 
coliform bacteria, total suspended solids, turbidity, metals, etc. . . . 
At some monitoring stations, statistically significant upward trends 
in pollutant concentrations have been observed. Persistent toxicity 
has also been observed. . . . [Ulrban runoff discharges are [not 
only] causing or contributing to water quality impairments, [but] 
are a leading cause of such impairments in San Diego 

In light of the persistence of significant water quality problems in the San Diego area, Board 
staff has recognized that it is imperative that the focus for evaluating the success of copermittees' 
stormwater programs shift fiom program implementation to the realization of water quality 
results in the coming permit cycle: "After over 15 years of Copermittee program implementation, 
it is critical that the Copemittees link their efforts with positive impacts on water quality."95 

The structure of the Proposed Permit, however, does not sufficiently reflect the facts in 
the record-r staffs own recognition that water quality demands better-tailored limitations on 
pollutants. The Proposed Permit relies on a BMP-based approach, both with respect to meeting 
the applicable Clean Water Act technology-based limitation, MEP, and in meeting the 
requirement not to cause or contribute to excursions of water quality standards. Indeed, with 
respect to WQBELs, evidently no specific limitation has been calculated or set forth in the 
Proposed Permit, either expressed as a number or expressed as one or more BMPs. There is no 
evidence, nor are there findings, that adequately support this approach under the circumstances. 
Indeed, a generic BMP-based approach is precisely the tack taken over the last fifteen years. 
This structure has resulted in a lack of sufficient progress, which is reflected in the record and 
acknowledged by the copermittees and Board staff. 

Some parties may contend that numeric WQBELs, or numeric interpretation of MEP in the 
form of numeric effluent limitations, are not required for storm water permits. This is not the 
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case. EPA requires that numeric limitations be incorporated into individual storm water permits 
. - - - whenever there: is suff~ient information to develop thzm: - _ _  . _ - _ I . .__  _ _. I 

In cases where adequate information exists to develop more 
specific conditions or limitations to meet water quality standards, 
these conditions or limitations are to be incorporated into storm 
water permits as necessary and appropriate. This interim 
permitting approach is not intended to affect those storm water 
permits that already include appropriately derived numeric water 
quality-based effluent limitations. 

(EPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 
Water Permits, 61 Fed. Reg. 43761, Aug. 26, 1996.) In fact, California courts have emphasized 
that "[Iln most cases, the easiest and most effective chemical-specific limitation would be 
numeric. "96 

Likewise, the fact that federal regulations authorize BMPs for storm water where numeric 
effluent limitations are infeasible, does not support departure from the usual approach here. (40 
C.F.R. tj 122.44(k).) The additional authority provided by Section 122.44 for storm water does 
not change the underlying rule that numeric limitations are the presumptive tool. Likewise, the 
infeasibility provision only applies when the determination of effluent limits is infeasible due to 
lack of data, something which the record here does not support. Indeed, no subsection of Section 
122.44(k) provides that non-numeric limitations shall be the only limitation imposed on the flow 
of pollutants in storm water permits. 

For these reasons, the Proposed Permit's failure to include numeric limitations on the 
discharge of pollutants violates the Clean Water Act, the Porter-Cologne Act, and is otherwise an 
abuse of discretion. The situation here is simple: the record contains overwhelming evidence 
that discharges from the MS4 are causing violations of water quality standards; the Proposed 
Permit, however, retains the same structural approach to pollution limitation that, for fifteen 
years, has not yielded sufficient results. No evidence or analysis demonstrates that the Proposed 
Permit contains limitations which will effectively address the region's leading source of water 
quality impairment. To fail to include better-tailored, more specific, and more effective pollution 
limitations on these facts cannot be justified. 
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We thank the Board   embers and Board Staff for this opportunity to comment on the 
- -- - Tentative Qrder, and for your continued commitment -tc p-c!~qting the m t e ~  rsources in the San - - 

Diego Region. 

Sincerely, 

David S. Beclunan, Senior Attorney 

Dorothke A. Alsentzer, Legal Fellow 
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ENDNOTES 

' State Water Resources Control Ecard,- "Lay Lipact Dex!opmeii; - Sustainable Stonn Water 
Management," (Jan. 2005) ("Low Impact Development (LID) is a sustainable practice that 
benefits water supply and contributes to water quality protection. . . . LID has been a proven 
approach in other parts of the country and is seen in California as an alternative to conventional 
storm water management. The Water Boards are advancing LID in California in various ways 
[including] . . . [rlesearching how to incorporate LID language in to Standard Urban Storm 
Water Mitigation Requirements."), at htt~://www. waterboards.ca. ~ov/lid/index. html, last 
accessed June 13,2006. 

2 Regional Water Quality Control Board, San Diego Region, Tentative Order No. 2006-001 1 at 
p. 5 (hereinafter "Tentative Order" or "Proposed Permit"). 

Tentative Order at p. 4; see also RWQCB, Fact Sheet1 Technical Report for Tentative Order 
No. 2006-001 1 (March 10,2006) at pp. 7, 15-1 8 (hereinafter "Fact Sheet"). 

See Fact Sheet at p. 23 (noting that U.S. EPA stated with respect to "municipal storm water 
regulations that 'successive iterations of the mix of BMPs and measurable goals will be driven 
by the objective of assuring maintenance of water quality standards"') (quoting 61 Fed. Reg. 
43,761 (Aug. 26, 1996)). 

See Fact Sheet at pp. 7-8 ("After over 15 years of Copermittee program implementation, it is 
critical that the Coperrnittees link their efforts with positive impacts on water quality.") 

As Board staff notes, many efforts currently conducted on a regular basis under the 
copermittees' Jurisdictional Urban Runoff Management Programs "were not conducted on a 
widespread basis prior to the adoption of Order No. 2001 -01 . . . [such as] construction site storm 
water inspections, industrial and commercial facility storm water inspections, municipal facility 
storm water inspections, management of storm water quality from new development, 
development of best management practice requirements of existing development, and assessment 
of storm water program effectiveness." (Fact Sheet at p. 7.) 

7 Requirements relating to the new development and redevelopment components of the 
copermittees ' Jurisdictional Urban Runoff Management Programs ("JURMPs") are addressed in 
sections F. 1 and D. 1 of the previous permit and tentative order, respectively. 

See e.g., Michael Mallin, Wading in Waste, SCIENTIFIC AMERICAN, June 2006, at pp. 54-56; 
NRDC, Stormwater Strategies: Community Responses to Runoff Pollution (1 999); NRDC, 
Rooftps to Rivers: Green Strategies for Controlling Stormwater and Combined Sewer 
Overflows (2006) at pp. 2.2-2.5 (hereinafter "Rooftops to Rivers") (attached hereto as 
Attachment 11); U.S. EPA Preliminary Data Summary of Urban Storm Water Best Management 
Strategies (Aug. 1999) at p. 85. 
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See Regional Water Quality Control Board, San Diego Region, Order No. 2001-01 (as 
amended by Stz!e-W2!e~-Ez!.eseurces Csntrol Board Ordx WQ 2001-1 5 (Nov. 15 2001)) at pp. 2, --a - - a  

4 (hereinafter "RWQCB Order No. 2001 -01" or "previous permit"); Tentative Order at pp. 4-5; 
Fact Sheet at pp. 18-2 1. 

l o  Fact Sheet at p. 22. 

" In re Cities ofBeNfower, SWRCB WQ 2000-1 1 (2001 WL 33 158724) at * 12. 

'* Natural Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1369, 1371. 

l 3  See Tentative Order No. 2006-001 1 at pp. 4-5; Fact Sheet at pp. 7, 15- 18. 

' Natural Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1 369; Topanga Ass 'n 
for a Scenic Community v. County ofLos Angeles (1 974) 1 1 Cal.3d 506, 5 14-1 5. 

I S  While the parking lots associated with such large retail stores would likely fall under the 
parking lot Priority Development Project category, "[a] project can fall under more than one 
category, thereby requiring additional source controls for each category." (Tetra Tech, Inc. San 
Diego SUSMP Report (Apr. 29,2005) at p. 20.) Thus, including large commercial developments 
that are less than 100,000 square feet would result in broader SUSMP applicability even if such 
projects would trigger the parking lot priority project threshold separately. 

l6 County of San Diego Dept. of Planning and Land Use, Weekly Permits Issued by Type From 
1 /l/2OO3 to 5/3/2006. 

l 7  County of San Diego, JURMP Annual Report for July 1,2004 - June 30,2005, at p. 6-5; see 
also, inter alia, City of Carlsbad, JURMP Annual Report for July 1,2002 - June 30,2003, at 
Part 6.2 (reporting that of 5,621 permitslprojects that were issued andlor approved, "65 
discretionary projects were reviewed and required to submit applicable SWPPPs and SWMPs"); 
City of Carlsbad, JURMP Annual Report for July 1,2003 - June 30,2004, at p. iv (73 of 7,106 
permit/projects that were issued or approved were required to submit applicable SWPPPs in 
permit year 2003-2004); City of Carlsbad, JURMP Annual Report for July 1,2004 - June 30, 
2005, at p. iv (in permit year 2004-2005, 7,089 permitslprojects were issued andlor approved and- 
73 discretionary projects were required to submit SWPPPs). 

l 8  RWQCB Order No. 200 1-00 1 at p. 2 (discussing the increase in impervious cover and 
associated increase in runoff volume resulting from urban development, and noting "[slignificant 
declines in the biological integrity and physical habitat of streams and other receiving waters" 
are associated with "as little as a 10% conversion from natural to impervious surfaces. [Even] 
developments of medium density single family homes range between 25 to 60% impervious."); 
Tentative Order at pp. 4-5 (same); NRDC, Rooftops to Rivers (2006) at pp. 2.2-2.5. 
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I 9  See RWQCB Order No. 2001 -01 at p. 3 (noting that "[tlhese types of BMPs, such as grassy 
- - - - s v ~ d e s  and ccnstructed wbla;.ds, can ficquently be as effective as less natural BMPs, n - h k  - - - -- ---- . - -  

providing additional benefits such as aesthetics and habitat."). 

20 RWQCB Order No. 2001 -01 at p. 15 (emphasis added). 

2 1 RWQCB Order No. 2001-01 at p. 2. 

2 2 See RWQCB Order No. 2001-01 at p. 3. 

23 See RWQCB Order No. 2001-01 at p. 17. 

24 Model Standard Urban Storm Water Mitigation Plan for San Diego County, Port of San 
Diego, and Cities in San Diego County, (2002) at p. 21 (hereinafter "Model SUSMP"). 

25 Tetra Tech, Inc., San Diego Area Stormwater Program: Cities of Encinitas, Lemon Grove, 
Poway, and Santee (NPDES Permit No. CAS0108758) (June 11,2004) at p. 8; Tetra Tech, Inc., 
San Diego Standard Urban Storm Water Mitigation Plan (SUSMP) Evaluation (April 29,2005) 
at pp. 8, 10, 12, 14, 18,2 1,24,47,29, 30,34, 37,40 (hereinafter "San Diego SUSMP Report 
2005"). 

26 See San Diego Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) 
at p. 44. 

27 See San Diego Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) 
at p. 43. 

28 See e.g., State Water Resources Control Board, "Low Impact Development - Sustainable 
Storm Water Management," (Jan. 2005) ("LID is a sustainable practice that benefits water supply 
and contributes to water quality protection. . . . LID has been a proven approach in other parts of 
the country") (emphasis added). 

29 See Attachments IV, V (Table of Contents and Collection of LID reference materials). 

30 See, e.g., RWQCB Fact Sheetrrechnical Report for Order No. 200 1 -0 1 at p. 1 85 (citing inter 
alia, Bay Area Stormwater Management Agencies Association (BASMAA), Start at the Source 
(1999)); San Diego Co-Permittees Final Model SUSMP (2002) Appendix B, pp. 40-42 (citing 
numerous manuals and reports relating to storm water management and LID practices, including 
U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices (1999); and 
Price George's County, MD Dept. of Environmental Resource Programs and Planning Division, 
Low-Impact Design Strategies - An Integrated Design Approach (1 999)); City of Chula Vista, 
Development and Redevelopment Projects Storm Water Management Standards Requirements 
Manual (Nov. 2002) Appendix E (Suggested Resources); City of Carlsbad, Standard Urban 
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Storm Water Mitigation Plan Storm Water Standards (Apr. 2003) Appendix G (Suggested 
- - . - .  Resour~s j .  - .- - . . - . - - -  -... -. q - .-.. - -  - - . 

3 1 See Model SUSMP at p. 9. 

3 2 U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices (Aug. 
1999) at p. 5-39. 

33 See U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices 
(Aug. 1999) at pp. 6-25-27. 

34 Final Model SUSMP (2002), Appendix B, pp. 40-42. 

35 In response to the Regional Board's 2004 re-issuance letter, the copermittees state without 
reference to any supporting evidence that "[LID concepts] are often . . . considerably more 
expensive. . . . [and] are relatively new and lack proven design standards that are widely accepted 
by land use professionals and adopted into jurisdictional design regulations." (San Diego 
Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) at p. 43.) This 
assertion inexplicably ignores the large body of technical design manuals, case studies, and 
reports that have been published over the past decade documenting both the effectiveness and 
cost benefits of LID practices, as well as the numerous jurisdictional design regulations 
implementing LID approaches. (See Attachments IV, V.) Indeed, in the April 2005 Audit report 
of ten of the copermittees' JURMPs, three LID resources are cited for the copermittees' 
reference. (Tetra Tech, Inc., San Diego Standard Urban Storm Water Mitigation Plan (SUSMP) 
Evaluation (April 2005) at p. 5 (citing BASMAA, Using Site Design Techniques to Meet 
Development Standards for Storm Water Quality (May 2003), available at 
http://www.ehs. berkeley .edu/whatwedo/ai/ Santa Clara 
Valley Urban Runoff Program at 
http://www.ci.fremont.ca.us/Construction/StormwaterRegulations/SiteDesignTechni~ues.htm; 
The Low Impact Development Center at http://www.lid-stormwater.net/intro/sitemap.h).) The 
copermittees' baseless assertion is further belied by the copermittees' own Model SUSMP, 
which in 2002 referenced BMP manuals that cover LID techniques. Moreover, RWQCB Order 
No. 200 1-01 referred the copermittees to Start at the Source, a comprehensive low impact site 
design BMP manual produced in 1999 by the Bay Area Stormwater Management Agencies 
Association. Indeed, as to the copermittees' implication that because LID practices are relatively 
new, they must not be effective, one need only point to the persistent-and in some cases 
worsening-water quality problems in the San Diego Region as evidence that the copermittees' 
preferred course is not working. "[Mlanagement practices widely adopted in the past twenty 
years like stenciling catch basins and street sweeping, can be considered 'first wave BMPs.' 
These housekeeping practices have value, and deserve to be continued. But they perpetuate a 
conventional approach to stormwater management based on collection and conveyance. Given 
development pressures and the environmental goals established by the Clean Water Act, more 
fundamental changes are required. Because the most economical and effective strategies arise in 
site planning and design, this document emphasizes ways to minimize the creation of new 
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runoff, and to infiltrate or detain runoff in the landscape. These 'second wave BMPs' go beyond 
- . - -  - incremental changes to a conveyance storm drii; systeii~. They rtquile a new way of thinking- 

about impervious land coverage and stormwater management. They are a collection ofproven 
methods and techniques that integrates stormwater management into planning and design, that 
reduces overall runoff, and manages stormwater as a resource, by starting at the source." 
(BASMAA, Starting at the Source (1999) at p. 26 (emphasis added).) 

36 Project Clean Water, San Diego River Watershed, at 
htt~://www.~roiectcleanwater.orglhtml/ws san diego river.htm1, last accessed June 20,2006. 

" Prince George's County, Maryland, Dept. of Environmental Resources, Low Impact 
Development Hydrologic Analysis (July 1999), at p. 4, at htt~://www.epa.~ov/owow 
/nps/lid hydr.pdf, last accessed June 20,2006; Devinny, J. Karnieniecki, S., Stenstrom, M., 
Alternative Approaches to Stormwater Quality Control (June 2004) at p. 42 (University of 
Southern California and University of California at Los Angeles study prepared for the Los 
Angeles Regional Water Quality Control Board). 

'* PATH, Technology Inventory, Low Impact Development (LID) Practices for Storm Water 
Management, at http:N~.toolbase.or~ltechinv/techDetails.asx?technoloID=223, last 
accessed June 20,2006; EPA, Low Impact Development Hydrologic Analysis (July 1999), at p. 
4. 

39 PATH Technology Inventory, Low Impact Development (LID) Practices for Storm Water 
Management, at 1; State of Massachusetts, Smart Growth Toolkit, at 
http:Nwww.mass.govlenvir/smart growth toolkit /pages/mod-lid.htm1, last accessed June 20, 
2006. 

40 Devinny, J., et al., Alternative Approaches to Stormwater Quality Control (June 2004) at p. 
42. 

4' See Gary Polakovic, Water Quest Shiffs Course, L.A. TIMES, June 1 1,2006, at B. 1. 

42 Robertus, J., RWQCB Executive Officer, Stormwater Treatment Options (CLE International 
Jan. 2006) at pp. 1 ,3  (watersheds in the San Diego Region have largely been "built out" in the 
past 80 years, but "in the remaining undeveloped areas, increasing pressure for development is 
focused on any remaining sites that might be suitable for construction.") (paper prepared for 
presentation at California Wetlands Conference (January 27-28 2006), and does not represent the 
views held or any action taken by the RWQCB). 

43 Email from Tedi Jackson, Supervising Public Information Officer, City of San Diego Water 
Department, to Dorothee Alsentzer, Legal Fellow, NRDC, May 3,2006. 

44 See Metropolitan Water District of Southern California, Water Rates and Charges, at 
htt~://www.mwdh2o.com/mwdh2o/~ages/finance/fince 03.htm1, last accessed June 9,2006. 
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45 Table 1 adapted from-Xornci., R:, l i t ~ e & g ~ ~ i ~  ~f the F'asibility and Benefits of Low-Impact 
Site Design Practices ("LID 'y for the San Diego Region (June 2006) (attached hereto as 
Attachment I). 

46 Puget Sound Online: Puget Sound Action Team, Benefits of Low Impact Development, at 
http://www.psat.wa.~ov/Programs/LID/LID benefits.htm, last accessed June 20,2006; Dept. of 
Defense, United Facilities Criteria: Low Impact Development (Oct. 2004), at p. 3. 

47 Dept. of Defense, United Facilities Criteria: Low Impact Development (Oct. 2004), at p. 5. 

48 See PATH Technology Inventory, Low Impact Development (LID) Practices for Storm Water 
Management; U.S. EPA, Preliminary Data Summary of Urban Storm Water Best Management 
Practices (Aug. 1999.) at pp. 6-25-27; BASMAA, Start at the Source (1999) at p. 80. 

49 NRDC, Rooffops to Rivers: Green Strategies for Controlling Stormwater and Combined 
Sewer Overflows (April 2006) at 4.12 (attached hereto as Attachment 11); see also Puget Sound 
Online: Puget Sound Action Team, Benefits of Low Impact Development ("A developer in 
Maryland saved 30 percent in construction costs by using LID practices rather than conventional 
mitigation methods. AHBL Engineering of Tacoma conducted a study that showed that a 
conventional residential development could have been designed at significant cost savings if LID 
techniques had been used rather than conventional ones."), at 
http://www.psat .wa.~ov/Programs/LID/LID benefits.htm, last accessed June 1 9,2006. 

50 PATH Technology Inventory, Low Impact Development (LID) Practices for Storm Water 
Management. 

Texas Water Development Board, The Texas Manual on Rainwater Harvesting (3d ed. 2005), 
at p. 36, at 
http://www.twdb.state.tx.us/publications/reposainwaterHestinMual 3rdedition.pdf, 
last accessed June 19,2006. 

52 NRDC, Rooffops to Rivers, at 3.10. 

53 NEMO California Partnership, Low Impact Development (LID), at htto://ca- 
walup.usc.edu/LID Factsheetadf, last accessed June 20,2006. 

54 NAHB Research Center, Builder's Guide to Low Impact Development, at 
http://www.toolbase.org/docslMainNav/GreenBuildin/3 83 2 Builder-final-screen.df, last 
accessed June 20,2006. 

55 EPA, Low Impact Development: A Literature Review (Oct. 2002) at p. 2, at 
http://www.epa.aov/nps/lid.pdf, last accessed June 20,2006. 
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56 Sam Williams, Harvesting the Rain, GOTHAM GAZETTE, May 2006 ("It's a win-win for the 
environment .and for-.gardeners. "), at -. - - - - - - 

http://www.~othm~azette.com/article/environment/2006053 1/71 1 87 1. , 

57 EPA, Low Impact Development: A Literature Review (Oct. 2002) at p. 3. 

58 RWQCB Order No. 2001-01 at p. 3 ("BMPs which utilize natural processes. . . . can 
frequently be as effective assless natural BMPs, while providing additional benefits such as 
aesthetics and habitat."); PATH Technology Inventory, Low Impact Development (LID) 
practices for Storm Water Management; NRDC, Rooftops to Rivers, at 3.1 0 ("Green 
infrastructure also improves urban aesthetics, has been shown to increase property values, and 
provides wildlife habitat and recreational space for urban residents."). 

59 PATH Technology Inventory, Low Impact Development (LID) Practices for Storm Water 
Management. 

60 See, e.g., PATH Technology Inventory, Low Impact Development (LID) Practices for Storm 
Water Management; Devinny, J., et al., Alternative Approaches to Stormwater Quality Control 
(June 2004) at p. 43; BASMAA, Start at the Source (1999) at p. 80. 

Puget Sound Online: Puget Sound Action Team, Benefits of Low Impact Development. 

62 NOAA Coastal Services Center, at htt~://www.csc.noaa.~ov/altemativesl openSpace.htrn1, 
last accessed June 20,2006. 

63 See eg., BASMAA, Start at the Source (1999) at p. 80; see generally Attachments IV, V. 

64 NAHB Research Center, Builder's Guide to Low Impact Development, at 
http://www .toolbase.or~/docs/MainNav/GreenBuildi ng/3 8 32 Builder-final-screen.pdf, last 
accessed June 20,2006. 

65 NEMO California Partnership, Low Impact Development (LID) at http://ca- 
walup.usc.edu/LID Factsheet.pdf, last accessed June 20,2006. 

66 RWQCB Order No. 2001 -01 at pp. 4-5. , 

67 Fact Sheet at p. 7 (emphasis added). 

See e.g., New Jersey Stormwater Rules, N.J.A.C. 5 7:8-1.2; State of Washington, Phase I 
Municipal Stormwater NPDES General Permit (Draft Feb. 15,2006) Appendix I (Minimum 
Technical Requirements for New Development and Redevelopment), at pp. 7, 8,20); Maryland 
Model Stormwater Management Ordinance (July 2000) at pp. 2, 5, 8); City of Portland, 
Stormwater Management Manual (adopted July 1, 1999; updated September 1,2004) Chapter 
1 S.2 (Pollution Reduction Requirements) at p. 1-25). 
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69 See City of Sazta Monica Municipal Code, Chapter 7.10 (broad definition of fiew - - . - - -  - - 

development to which stormwater requirements apply includes "any construction project 
undertaken by the City where the runoff controls required by this Chapter are feasible and 
economical"). 

70 Natural Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1369, 1377, 1382 
(rejecting categorical exclusion as inconsistent with purpose of Clean Water Act). 

7 1 See e.g., 58 Fed.Reg. 6 1,146 at pp. 61,156-58 (municipalities are "ultimately responsible for 
discharges from their MS4" and must develop a program to "establish and implement BMPs to 
reduce pollutants from . . . industrial facilities"); RWQCB Los Angeles Region, The Role of 
Municipal Operators In Controlling the Discharge of Pollutants in Storm Water Runofffrom 
Industrial/Commercial Facilities (Nov. 200 1) at pp. 5 -7. 

72 40 C.F.R. 5 122.26(b)(5), (8), (d)(l)(i)(2), (d)(2)(ii). 

73 40 C.F.R. 5 122.26(d)(2)(i)(A). 

74 In Re Cities of Bellfiower SWRCB WQ 2000-1 1 (2001 WL 

75 RWQCB Los Angeles Region, The Role of Municipal Operators In Controlling the Discharge 
of Pollutants in Storm Water Runofffrom Industrial/Commercial Facilities (Nov. 2001) at pp. 5- 
7. 

76 Tentative Order No. 2006-001 1 at pp. 16-1 7. 

7 7 See e.g., NRDC, Rooftops to Rivers: Green Strategies for Controlling Stormwater and 
Combined Sewer Overflows (April 2006); BASMAA, Start at the Source (1 999); Attachments 
IV, v .  

78 Robertus, J., RWQCB Executive Officer, Stormwater Treatment Options (CLE International 
Jan. 2006) at p. 5 (requiring low impact development "could dramatically improve the ability of 
the Regional Board to regulate water quality aspects for development in the San Diego region.") 
(paper prepared for presentation at California Wetlands Conference (January 27-28 2006), and 
does not represent the views held or any action taken by the RWQCB). 

79 See San Diego SUSMP Repod (2005) at pp. 8, 10, 12, 14, 18,2 1,24,47,29,30,34,37,40. 

80 San Diego SUSMP Report (2005) at pp. 11, 15, 18,21,24,27,30,34, 37,40. 

81 See City of Portland, Stormwater Management Manual (adopted July 1, 1999; updated Sept. 
1, 2004) at p. 1-25 (applying numeric pollution reduction requirements to "all development 
projects with over 500 square feet of impervious development footprint area, and all existing 
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sites that propose to create new off-site stormwater discharges") (hereinafter "Portland 
-Stomwater Mmagement Manual"). - -< - - -  

'* See Portland Stormwater Management Manual at p. 1-41 (under a "special circumstances" 
exception, providing for case-specific waivers and in-lieu-of fee program). 

83 San Diego Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) at p. 
44. While the copermittees advocate in the ROWD for a voluntary low-impact design "credit 
program," the strategy we believe is necessary includes the mandatory use of low impact site 
design BMPs to meet numeric SUSMP treatment standards. As discussed in section 2, permit 
language falling short of mandatory low impact site design BMPs has failed to achieve broad 
LID implementation. 

84 U.S. EPA, Potential Groundwater Contamination from Intentional and Nonintentional 
Stormwater Infiltration (May 1994) at pp. 3-4. 

85 See e.g., Tetra Tech, Inc., San Diego SUSMP Report (April 29,2005) at p. 4 ("Copermittees 
also must develop a system to track SUSMP projects. This will help copermittees to report the 
total number of SUSMP projects to the Regional Board each year and will ensure that the 
copermittees can identify these priority projects in the future.") 

86 Proper tracking of SUSMP-applicable projects is prerequisite to being able to inspect BMPs 
in the field for proper design and maintenance. See e.g., Tetra Tech, Inc., San Diego SUSMP 
Report (April 29,2005) at p. 23 (finding the tracking of SUSMP-applicable facilities difficult 
due to record-keeping practices, and noting that many of the SUSMP facilities in City of 
Escondido were inadequately maintained and that sites were inconsistent with approved plans); 
p. 27 (noting that City of Lemon Grove "should develop a system to track installed BMPs to help 
verify maintenance."); p. 29 (finding that the City of National City is in need of a SUSMP 
tracking system "as more SUSMP projects are approved in order to assist with both reporting on 
SUSMP activities and verifying maintenance of SUSMP BMPs.") 

" See e.g., Tetra Tech, Inc., San Diego SUSMP Report (April 29,2005) at p. 9 ("Because the 
County does not specifically flag projects that fall under one of the SUSMP priority project 
categories, the County was not able to easily identify SUSMP projects for the evaluation team to 
review. . . . [and] is unable to effectively report the number of SUSMP projects reviewed 
annually to the Regional Board."); p. 23 (in evaluating City of Escondido's SUSMP tracking and 
screening, "[tlhe evaluation team found it difficult to follow exactly how the projects were 
tracked for SUSMP compliance. A hand-written logbook was used to enter projects, and 
SUSMP-applicable projects were not clearly marked."); pp. 29,3 1 (finding that City of National 
City "should improve their [sic] SUSMP tracking mechanism. Information on SUSMP projects 
is contained within individual project files. The City does not track SUSMP projects using a 
computerized system and therefore is unable to quickly track or summarize SUSMP projects.") 
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88 Tetra Tech, Inc., San Diego SUSMP Report (April 29,2005) at pp. 14, 18,21,24,27,30,34, 
37. - -  - - - = -  - - . -- 

89 Fact Sheet at p. 22. 

EPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 
Water Permits, 6 1 Fed. Reg. 4376 1, Aug. 26, 1996. 

9' 40 C.F.R. § 122.44(d)(l). 

92 Id. 

93 Tentative Order at p. 5. 

94 Tentative Order at p. 4; see also RWQCB, Fact Sheet/ Technical Report for Tentative Order 
No. 2006-001 1 (March 10,2006) at pp. 7, 15-1 8. 

95 Fact Sheet at pp. 7-8. 

96 Communities for a Better Environment v. State Water Resources Control Board (2003) 109 
Cal.App.4th 1089, 1 104-1 105 (quoting in the Matter of the Petition of Citizens for a Better 
Environment et al., WQ 9 1-03, May 16, 199 1). 
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Cities 
Aliso Viejo 
Anaheim 
Brea 
Buena Park 
Costa Mesa 
Cypress 
Dana Point 
Fountain Valley 
Fullerton 
Garden Grove 
Huntington Beach 
Irvine 
La Habra 
La Palma 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Los Alamitos 
Mission Viejo 
Newport Beach 
Orange 
Placentia 
Rancho Santa Margarita 
San Clemente 
San Juan Capistrano 
Santa Ana 
Seal Beach 
Stanton 
Tustin 
Villa Park 
Westminster 
Yorba Linda 
 
County of Orange 
 
Agencies 
Costa Mesa Sanitary District 
East Orange Water District 
El Toro Water District 
Irvine Ranch Water District 
OC Sanitation District 
OC Transportation Authority 
OC Water District 
Transportation Corridor Agencies 
 

ORANGE COUNTY COUNCIL OF GOVERNMENTS

 
April 4, 2007 
 

Via E-mail and U.S. Mail 
 
Mr. John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, California 92123-4353 
 
Subject:  Tentative Order No. R9-2007-0002; NPDES No. CAS0108740 
 
Dear Mr. Robertus: 
 
The Board of Directors of the Orange County Council of Governments (OCCOG) 
overviewed the South Orange County Municipal Stormwater Permit Renewal Process at its 
meeting of March 22, 2007.  In conjunction with this overview and discussion, the OCCOG 
Board unanimously supported transmittal of comments to your agency regarding the 
renewal of the NPDES permit. 
 
As background, the Orange County Council of Governments (OCCOG) is a voluntary 
advisory association representing member local governments and agencies throughout 
Orange County seeking cooperative subregional and regional planning, coordination and 
technical assistance on issues of mutual concern. 
 
OCCOG's member agencies include 34 cities, the County of Orange, and board 
representation including transportation agencies, sanitation and water districts, as well as the 
local air district. 
 
As you are aware, good water quality at our beaches and creeks benefits everyone and is 
essential to the economic vitality and tourism industry in South Orange County.  As such, 
OCCOG shares many of the same objectives of the Regional Water Quality Control Board 
such as to preserve and protect our natural resources.  However, some provisions included in 
the subject Tentative Order are problematic and we believe will hinder the ability of the 
municipalities in South Orange County in achieving the overall goal of cleaner water.  
Therefore, on behalf of the OCCOG Board of Directors, we are providing comments which 
we hope the Regional Board will take into consideration prior to adopting the new NPDES 
Permit for South Orange County.  Please also note that the majority of our comments are 
supportive of those comments being submitted to the Regional Board by the County of 
Orange as the Principal Permittee, and further supporting documentation regarding our 
comments can be obtained by referring to the County’s comment letter.  Our comments are 
as follows:   
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1. The Tentative Order Restricts the Ability of the Permittees to Implement Watershed 

Restoration Projects  
 
Finding E.7 (Page 14) states that, "Urban runoff treatment and/or mitigation must occur prior to 
the discharge of urban runoff into a receiving water."   
 
This restriction will likely preclude the Permittees from improving water quality by restoring 
watershed receiving waters.  In addition, this restriction may very likely result in the deterioration 
of water quality rather than improvement.  We are unaware of any other Regional Board in the 
State that discourages improving receiving waters.  
 
The language in the Tentative Order could seriously limit watershed restoration activities because 
it severely limits potential locations for installation of treatment control BMPs, which include 
many watershed restoration activities.  For example, this Finding may have unintended adverse 
effects on watershed restoration projects that are currently being planned, such as the Aliso Creek 
Water Quality SUPER Project. 
 
The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to Aliso 
Creek watershed development and enhancement, accommodating channel stabilization, flood 
hazard reduction, economic uses, aesthetic and recreational opportunities, water quality 
improvements, and habitat concerns.  The project is aimed at water supply efficiency and system 
reliability through reclamation, along with benefits for flood control and overall watershed 
management and protection.  The ecosystem restoration and stabilization component of the 
project will include:  
 

• Construction of a series of low-grade control structures and reestablishment of aquatic 
habitat connectivity;  

• Shaving of side slopes to reduce vertical banks; and 
• Invasive species removal and riparian revegetation and restoration of floodplain moisture. 

 
The Permittees are concerned that some of these activities may be deemed as allowing urban 
runoff treatment and/or mitigation in a receiving water and, thus, may not be allowed.   
 
In addition, this Finding seems to conflict with the Existing Development Provision 3.a.(4) which 
requires the Permittees to evaluate the flood control devices and identify the feasibility of 
retrofitting the devices to provide for more water quality benefits. 
 
Given the lack of any proper legal or factual basis for these limitations as well as the adverse 
impacts on watershed restoration efforts, we respectfully request that this Finding be deleted from 
the Tentative Order. 
 

2. The Tentative Order Is Overly Prescriptive and Dismisses the Importance of the Drainage 
Area Management Plan (DAMP) 

 
All of the municipalities within Orange County have actively participated in the development of 
the Drainage Area Management Plan (DAMP), and this document forms the backbone of Orange 
County’s NPDES Stormwater Program.  In addition, the Permittees have spent a significant 

0001940



 
Mr. John H. Robertus, Executive Officer Page 3 
California Regional Water Quality Control Board, San Diego Region 
Tentative Order No. R9-2007-0002; NPDES No. CAS0108740 
 
 

amount of taxpayer dollars developing and refining the DAMP into a document that works 
effectively with local NPDES programs.  We are concerned that the Tentative Order Fact Sheet 
states that the Order includes sufficient detailed requirements to ensure compliance and 
seemingly dismisses the DAMP as "procedural correspondence" which guides implementation 
and is not a substantive component of the Order.   
 
This permitting approach fundamentally shifts the level of detail within the program to the permit 
provisions instead of the DAMP and sets up a scenario for increasingly prescriptive permits while 
eliminating the flexibility and local responsibility of the MS4 program.  This shift also downplays 
the importance of the DAMP and the role that it has in defining local performance standards for 
the stormwater program and is counter to the purpose and intent of the stormwater management 
program.   
 
The DAMP sets the foundation for a more flexible permitting approach for the Orange County 
NPDES Stormwater Program and places upon the Permittees the continuing responsibility of 
weighing economic, societal, and equity issues as they define the policies, standards and priorities 
to be employed in implementing the program.  In fact, the DAMP and local JURMPs are 
fundamental and necessary elements of the MS4 program since they serve as the primary policy 
and guidance documents for the program and describe the methods and procedures which will be 
implemented to reduce the discharge of pollutants to the maximum extent practicable and in 
compliance with the MS4 permit provisions.  While the management plans must effectively 
address and be in compliance with the permit requirements, the necessary detail and prioritization 
of efforts in doing so must remain at the local level and be described within the DAMP—not the 
permit. 

 
3. The Tentative Order Implies That Permittees are Responsible for Anything That Enters 

Their Storm Drain System 
 
Finding D.3(d) (Page 11) identifies that "by providing free and open access to an MS4 that 
conveys discharges to waters of the U.S., the operator essentially accepts responsibility for 
discharges into the MS4 that it does not prohibit or control."  Since the Permittees own and 
operate the majority of the storm drain systems within their respective jurisdictions, this statement 
has profound implications regarding the Permittees' potential liability for any pollutant that enters 
the MS4.   
 
This Finding needs to be modified to recognize that the Permittees lack legal jurisdiction over 
stormwater discharges into their systems from certain State and Federal facilities, utilities and 
special districts, Native American tribal lands, waste water management agencies, and other point 
and non-point source discharges otherwise permitted by the Regional Water Board.  In addition, 
the Regional Water Board should recognize that the Permittees do not have any control over 
many facilities and/or discharges.  Examples of these include operation of internal combustion 
engines, atmospheric deposition, brake pad wear, tire wear and leaching of naturally occurring 
minerals from local geography. 

 
4. The Tentative Order Unreasonably Requires That Each Permittee Develop a Long-Term 

Funding Strategy and Business Plan 
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The Tentative Order requires that each Permittee submit a funding business plan that identifies 
the long-term strategy for program funding decisions.  The Fact Sheet identifies that this 
requirement is based on the need to improve the long-term viability of the program and is based 
on the 2006 Guidance for Municipal Stormwater Funding from the National Association of Flood 
and Stormwater Management Agencies (NAFSMA).  The Fact Sheet further indicates that, 
without a clear plan, the Board has uncertainty regarding the implementation of the program. 
 
OCCOG believes that this requirement (which is, perhaps, more reasonable for a newly 
developing stormwater program) is an unnecessary and burdensome requirement for the Orange 
County Permittees which will yield no commensurate benefit to water quality and divert precious 
resources away from the implementation of the program.  

 
5. The Tentative Order Creates Duplication of Efforts Regarding Responding to Sewage Spills  

 
On Page 64, Part D.3.h. of the Tentative Order states:  
 
"Each Copermittee must prevent, respond to, contain and clean up all sewage and other spills that 
may discharge into its MS4 from any source (including private laterals and failing septic 
systems.)  Spill response teams must prevent entry of spills into the MS4 and contamination of 
surface water, ground water and soil to the maximum extent practicable.  Each Copermittee must 
coordinate spill prevention, containment and response activities throughout all appropriate 
departments, programs and agencies so that maximum water quality protection is available at all 
times."  
 
For many cities, implementation of this provision is simply not feasible.  Many cities in South 
Orange County do not own or operate the sewer systems.  In these cities, the sewer system is 
owned and operated by water districts.  The affected cities do not have the equipment or expertise 
to manage a sewage spill of any size, and their staffs are not adequately trained to respond to 
potential spills.  Furthermore, this provision is duplicative in the sense that the Regional Board is 
seeking to make the Permittees responsible for a task already delegated to the water districts.  
Such an act would result in a tremendous waste of scarce public resources. 
 
This issue is made even more troubling by the fact that the State Water Resources Control Board 
(“State Board”) previously issued a stay of this very same issue in the prior generation of the 
NPDES Permit.  After extensive hearings and briefing on the matter, the State Board issued Order 
WQO 2002-0014 on August 15, 2002, granting a stay as to this provision. 
 
In deciding to grant a stay as to this provision, the State Board concluded:  
 
"The regulation of sanitary sewer overflows by municipal storm water entities, while other 
public entities are already charged with that responsibility in separate NPDES permits, may 
result in significant confusion and unnecessary control activities.  For example, the Permit 
appears to assign primary spill prevention and response coordination authority to the 
copermittees.  While the federal regulations clearly assign some spill prevention and response 
duties to the copermittees, we find that the extent of these duties is a substantial question of law 
and fact."   
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[State Board Order WQO 2002-0014, p. 8. (emphasis added.)]   
 
Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting this decision have changed, the Regional Board should remove or 
modify this provision so as to reduce duplicity of effort and the implementation of unnecessary 
control activities.  

 
Please note that the aforementioned comments are just some of the concerns expressed by the Permittees.  
It is our hope that the Regional Board will work closely with the Permittees to make the necessary 
modifications so that the permit meets the objectives of both the Regional Board and the Permittees and, 
more importantly, ultimately results in cleaner water for Orange County. 
 
If you have any questions regarding this letter, I may be reached at (949) 470-3007. 
 
Sincerely, 

 
Dennis R. Wilberg, P.E. 
Interim Executive Director 
Orange County Council of Governments 
 
cc OCCOG Board of Directors 
 Larry McKinney, County of Orange 
 Richard Boon, County of Orange 
 Mary Anne Skorpanich, County of Orange 
 Richard Schlesinger, City of Mission Viejo 
 Mike Recupero, Recupero and Associates 
 Gail Shiomoto-Lohr, GSL Associates 
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Item 9 – PUBLIC HEARING:  Reissuance of the Orange County Municipal Stormwater 1 
Permit, Waste Discharge Requirements for Discharges of Urban Runoff from the 2 
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the 3 
County of Orange, the Orange County Flood Control District, and the Incorporated 4 
Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna 5 
Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San 6 
Juan Capistrano (Tentative Order No. R9-2007-0002, NPDES Permit No. 7 
CAS0108740). 8 

SR: The next item on the agenda for this meeting is a hearing on proposed NPDES 9 
requirements for MS4 in Orange County.  However, since Board Member 10 
Elizabeth Pearson Schneider and I cannot participate in Water Board discussion 11 
or action on this item, I designate the remaining Water Board Members present 12 
today, Eric Anderson, David King, Dan Johnson, and Richard Wright to serve as 13 
a panel of the San Diego Water Board for purpose of conducting the scheduled 14 
hearing following—well, it was going to be following the close of this meeting; I 15 
have a question for Mr. Richards.  Since we now, it appears, we do have a need 16 
for a Closed Session subsequent to this item, what do you suggest? 17 

JR1: I would recommend that we defer the Closed Session to the next meeting, and at 18 
that time we can have the Attorney Generals who are representing us in this 19 
litigation present as well to provide the briefing that Mr. King requested. 20 

SR: All right.  Thank you.  We will go ahead and hold that Closed Session then at our 21 
next meeting in a couple of weeks.  So, therefore, the panel will hear testimony 22 
and comments and make a recommendation to those members of the Water 23 
Board qualified to take action on this matter at a subsequent meeting.  I have 24 
asked Eric Anderson to serve as the panel’s presiding officer for this hearing, and 25 
just for clarification purposes, the section of the Water Code—I am going to read 26 
the section 13207 is what precludes both Elizabeth and I from participating in the 27 
hearing of this item, Elizabeth because of her position as a council member in the 28 
City of Laguna Beach, and my position as an Orange County Planning 29 
Commissioner. 30 

The next meeting of the San Diego Water Board is scheduled to be held at the 31 
offices of the San Diego Water Board in San Diego on Wednesday, April 25, 32 
2007.  The regular meeting of the San Diego Water Board is now adjourned.  33 
[inaudible question].  I believe so.  Before we go ahead and convene the panel, 34 
Mr. Richards?  Yes, Larry, come on up. 35 

LM: Congratulations.  Larry McKenney, County of Orange.  The question I have is 36 
regarding the panel.  Does the creation of the panel include [inaudible]? 37 

0001950



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

2 
 

SR: Well, as Chair, I have the authority, I’m told, to convene the panel for the 1 
purposes of accepting public testimony and at the end of their panel hearing 2 
today, the panel will be able to make a recommendation with regard to additional 3 
public testimony at subsequent meetings.  Now, I would like to point out at this 4 
time, and Mr. Richards, perhaps you can comment on this, with the loss of Ms. 5 
Kraus, and because Elizabeth and I cannot participate in this, it will take a new 6 
appointment by the Governor of a new Board Member before there will be a 7 
quorum to take any final action on this matter.  At this point in time, we don’t 8 
know when that will be.  It would certainly be my hope—I hope I can say this as 9 
Chair—that public testimony be allowed to remain open.  Certainly that would 10 
benefit the incoming Board Member who will be able to take action or having to 11 
take action on the Orange County permit at a future date. 12 

LM: That’s the essence of what we would request.  The section that cited the 13 
authority for having the panel certainly envisioned the possibility of subsequent 14 
hearings of the full Board, and whether you call it a continuation of the hearing 15 
today or a subsequent hearing, we would like to have the opportunity to be heard 16 
before the full Regional Board in the future. 17 

SR: Okay. 18 

LM: Thank you. 19 

JR1: This is a matter regarding which you as Chairwoman, Ms. Ritschel, should not be 20 
discussing.  You have convened a panel of the Board to conduct the hearing in 21 
this matter.  It is now up to the panel to determine what hearing procedures are 22 
going to be necessary, and it would be—and subsequently when the panel 23 
makes its recommendation to a quorum of the Board which is qualified to act on 24 
this matter, it will be up to those Board Members to make determinations about 25 
whether they want to conduct a new hearing, continue the hearing, or do 26 
whatever.  But the purpose of convening the panel, however, is to delegate to the 27 
remaining Board Members available today the ability to hear the testimony, 28 
gather the testimony, and subsequently make a recommendation. 29 

SR: Okay. 30 

RW: Should we nominate a Chair of the panel to serve for the rest of the panel? 31 

SR: Eric is going to serve as Chair of the panel. 32 
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JR1: I think that at this point in time, I think it would be appropriate for you to adjourn 1 
the meeting and allow Mr. Anderson to preside over the hearing and deal with 2 
issues of hearing process. 3 

SR: Okay and— 4 

EPS: May I ask a question?  May I ask a legal question?  If the panel hears public 5 
input today, as a copermittee up in the City of Laguna Beach, am I allowed to sit 6 
in the room and listen to that input or not? 7 

JR1: You’re allowed to sit in the room, certainly.  We always recommend that the 8 
Board Members who recuse themselves from a particular item leave the dais, but 9 
you are not precluded from sitting in the audience. 10 

EPS: Thank you. 11 

EA: I have the gavel now.  Just a few things.  So, I want to be clear that everyone 12 
understands clearly that this is a panel for the purposes of hearing the Orange 13 
County Stormwater MS4 permit.  Any questions about that?  And we will not be 14 
taking any—and it was officially noticed to hear the testimony and we weren’t 15 
going to take any action today anyway. 16 

DJ: Mr. Anderson, I have a question with respect to the procedural aspects which I 17 
think we’ll probably need to work out.  So, if I understand correctly, the panel has 18 
been established, we will hear and take the testimony, we will make 19 
recommendations to the full Board; however, the panel is not empowered to 20 
make any determinations on behalf of the Board.  Is that correct, Mr. Richards? 21 

JR1: The panel is not empowered to take an action for the issuance or revision of the 22 
proposed requirements.  The panel is empowered to make determinations about 23 
the testimony you will hear, the conduct of the hearing, and those matters.  24 
Ultimately, the panel may recommend modifications to the proposed 25 
requirements, it may recommend issuance of the requirements as proposed, it 26 
may recommend any number of things, but those recommendations would be 27 
made to the full Board— 28 

DJ: Gotcha.  Thank you. 29 

JR1: --or at least a quorum of the Board that is qualified to act— 30 

DJ: When we have one? 31 

JR1: When we have one. 32 
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EA: And if the remaining panel members would support me on this, let me just start 1 
the discussion.  I would prefer to go ahead and hold the hearing on the 2 
substantive matters of the Orange County permit, and at the end before we 3 
close, I would like to have the discussion about whether we should close the 4 
public hearing or continue it or what we end up doing, and I would hope that way 5 
that we get to meat of the hearing early instead of having a four-hour discussion 6 
about whether we should continue or not.  Is that the pleasure of the panel? 7 

RW: I think that’s the appropriate procedure because we don’t know what we’re going 8 
to ultimately learn from the presentations and it may very well be that we decide 9 
that we do need to keep it open, or we may not. 10 

EA: Dan? 11 

DJ: Okay. 12 

EA: Okay, with that we will go ahead and proceed to open.  The panel is convened 13 
for the purposes of hearing the testimony.  I’m probably as upset as anybody that 14 
we can’t hear this as a full Board and take action with a quorum and I 15 
recommend that you contact your local state legislators about this problem.  It 16 
continues to be an ongoing problem, and we’ll leave it at that.  I really do 17 
appreciate the amount of work that has gone into this permit.  David, do you have 18 
any comments about the workshop? 19 

DK: No. 20 

EA: Okay.  The workshop was held and there has been extensive, as we can see, 21 
correspondence on the—I appreciate you preparing—with the dischargers.  At 22 
this time, I would like to start with the staff unless there is a public official who 23 
needs to present and be gone?  All right.  With that, John would you like to 24 
introduce the staff presentation? 25 

JR2: Mr. Chairman Anderson, at this time I would like to introduce the Tentative Order 26 
No. R9-2007-0002, which is the NPDES permit for the South Orange County 27 
Municipalities, and at this time Jeremy Haas will be giving the staff presentation.  28 
Thank you. 29 

JH: Okay.  Just let me know if that—[inaudible].  Good morning, members of the 30 
Board.  My name is Jeremy Haas, and I am Environmental Scientist in the 31 
Northern Watershed Unit, headed by Jimmy Smith.  I was the principal writer of 32 
this Tentative Order, with assistance from many others in our office, and I have 33 
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also participated extensively in writing the current permit, and I have been the 1 
Board’s point of contact for implementing the existing permit. 2 

 The agenda materials today for this item include an area map, which we are also 3 
looking at on the screen, the Tentative Order, its fact sheet, number four is a 4 
permit comparison table, Supporting Document No. 5 is a table that discusses 5 
some of the planned activities by the Copermittees, and your supplemental 6 
mailing included the written comments that we have received by April 4.  Since 7 
then, a couple of more written comments have been submitted, and those and 8 
our responses to all of the significant written comments will be provided to you in 9 
advance of your consideration of adoption of the permit.  So, at this point, I would 10 
also like to add those pertinent items from our files into the administrative record. 11 

 Today, I’m going to start with some background, including some context provided 12 
by both the Federal regulation and the local stormwater program.  Next, I’m going 13 
to highlight three general themes that are common within the draft permit, and 14 
then I’m going to go over how those considerations led to changes from the 15 
existing permit.  This is largely the same permit as the existing one, so I’m then 16 
going to highlight just some key issues and the most significant changes to the 17 
permit section.  Finally, I’ll talk about the process which we used to get to this 18 
point. 19 

 Before we begin, I’d like to make three points.  First, this permit responds to 20 
many of the requests by the Copermittees.  Second, the permit is reasonable, it’s 21 
comprehensive, and it’s practical.  It’s one that can be implemented by the 22 
Copermittees.  And third, if implemented, we will see progress and water quality 23 
results—ones that will last. 24 

 Okay.  We’re looking at a map of the permit area, which is South Orange County.  25 
Again, this is Supporting Document No. 1 in your package.  There are 13 26 
permittees; 11 are cities.  There is also the County of Orange, and the Flood 27 
Control District.  The area includes coastal watersheds with about 23 miles of 28 
coastline, urban development is fairly concentrated and surrounded by some 29 
open space to the east and the south.  Topographically, the region is hilly, which 30 
many landslides.  The San Juan Creek and Trabuco Creek watershed is the 31 
largest drainage area, and groundwater in the San Juan Basin is used as a 32 
municipal water supply.  The area is mostly built out, with a single development 33 
plan for the majority of the unincorporated area that is still developable.  Within 34 
the city, there are pockets available for new developments and significant 35 
redevelopment activity over the life of this permit.  Existing development is mostly 36 
residential and commercial, with a few concentrated areas of industrial activity.  37 
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The area includes many master planned communities, with common interest 1 
ownership over certain infrastructure; wastewater is collected by publicly owned 2 
treatment works that discharge to the ocean, though use of reclaimed water is 3 
rising.  Only three of the permittees actually operate the wastewater systems.  4 
There are no combined sewers and very few septic or other onsite wastewater 5 
systems.  Although sewer spills cause most of the beach closings, municipal 6 
storm drain discharges are responsible for most of the current water body 7 
impairments. 8 

 Okay.  We are here today because the Federal Clean Water Act was amended in 9 
1987 to require municipalities to obtain NPDES permits for discharges to surface 10 
waters from their storm drain systems.  This slide highlights three important 11 
points from the federal regulations that underlie much of the MS4 permits.  First, 12 
as required by the federal regulations, MS4 permits prohibit most discharges into 13 
and from MS4s, which are the municipal separate storm sewer systems that 14 
cause or threaten to cause water pollution.  Stormwater discharges of pollutants 15 
must be reduced to the maximum extent practicable, or MEP, using a sequence 16 
of pollution prevention and treatment practices, and most non-stormwater 17 
discharges, that is dry weather discharges, must be effectively prohibited by the 18 
municipalities.  A limited number of those non-stormwater discharges are 19 
explicitly exempted by the federal regulations, but in general, any activity that 20 
generates pollutants must be performed in a way so as to keep runoff or its 21 
pollutants from entering the storm drains. 22 

The second point is that streams are not best management practices.  Streams 23 
are not BMPs.  Receiving waters cannot be turned into BMPs to treat urban 24 
runoff pollution.  Federal law prohibits water bodies from being assigned waste 25 
transport and treatment uses, and it also requires pollution to be treated before 26 
being discharged to surface waters.  Creating artificial treatment conditions within 27 
the streams may improve some aspects of the water quality, but it may damage 28 
other beneficial uses by establishing artificial hydrologic and biological 29 
conditions.  Also, the risk to ground water contamination is higher when 30 
pollutants are infiltrated in a streambed versus an upland area with separation.  31 
However, restoration of natural water body conditions can reduce the adverse 32 
effects of pollutant discharges and may result in a reduced need for BMPs in a 33 
contributing drainage area. 34 

The third point—another important aspect of these federal regulations is that 35 
municipalities must implement measures to control pollution from both existing 36 
and new development areas, which include redevelopment zones.  The 37 
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opportunities and techniques used for those areas will necessarily differ, and this 1 
is reflected in the permit. 2 

Okay, that was a little bit of federal context, and now this slide introduces some 3 
local context.  We have issued municipal NPDES permits to Orange County 4 
since 1990.  The 1990 and ’96 permits focused on broad, county-wide themes, 5 
such as water quality ordinances and education, and this resulted in a baseline 6 
county-wide program.  In 2002, the permit, which is the current permit, focused 7 
on establishing management processes and the development of locally-focused 8 
jurisdictional programs.  Indeed, these local programs have been reinvented over 9 
the course of the current permit and the cities now have the institutional 10 
capability to manage their stormwater and to interact with neighboring parties.  11 
For instance, each program has dedicated and knowledgeable local program 12 
managers.  Intergovernmental coordination has been greatly improved; specific 13 
BMP requirements have been established for a wide range of activities; and 14 
water quality monitoring programs have provided usable and useful information.  15 
By becoming more engaged these local programs have been able to identify 16 
problem areas for parts of town or activities and they can now develop strategies 17 
for addressing those within their jurisdictions. 18 

In addition, reporting by the programs has demonstrated how crucial it is to get a 19 
handle on hydromodification.  So when drafting this permit, we sought to build on 20 
the lessons learned and the opportunities that have been identified in the last few 21 
years.  The improved understanding of these issues relevant to local stormwater 22 
management in South Orange County creates a better understanding of that 23 
MEP standard, and this allows for more efficient and sustainable progress to be 24 
made in stormwater management.  Now that the management processes are in 25 
place, this permit focuses on achieving results. 26 

In the next part of my presentation, I’m going to discuss some of those specific 27 
themes that form the backbone of this permit.  First, as identified on the slide, the 28 
permittees must improve water quality management of stormwater management, 29 
and as I mentioned just before, they now have the tools to move away from 30 
traditional stormwater management, but they now face the big challenge of 31 
dealing with its legacy.  Traditionally, stormwater management has not meant 32 
water quality management.  The photos on this slide demonstrate ways that 33 
stream systems have been modified to accommodate urban runoff discharges 34 
and how the streams respond to changes in the runoff patterns.  Together these 35 
effects are termed [inaudible]… 36 
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…and the watershed with adverse biological and chemical effects in receiving 1 
waters.  It is telling us that the biological and chemical effects of urban runoff are 2 
compounded by the physical modifications to accommodate stormwater 3 
discharges.  These physical modifications can be direct, such as projects to 4 
accommodate stormwater discharges like capital flood control projects or the 5 
conversion of open channels to subterranean storm drains, underground pipes, 6 
and they can be indirect, such as altering storm and dry weather runoff patterns 7 
into the creeks. 8 

The second backbone theme of the permit is that this permit focuses on high-9 
priority water quality concerns.  This is done in order to focus program resources, 10 
specifically Section 303(d) listed impaired water bodies, environmentally 11 
sensitive areas, and those local problem areas and activities that have been 12 
identified by the permittees.  This is done because the management of urban 13 
runoff and stormwater with limited resources requires making trade-offs.  The 14 
one bottleneck to successful management in the past has been understanding 15 
what trade-offs are actually being made.  During the first two permit terms, the 16 
meaning of stormwater management was rather nebulous.  The activities of the 17 
current permit have enabled both the Board and the permittees to better 18 
understand the factors and the consequences of urban runoff management 19 
decisions, so that now, high priority concerns can come into focus. 20 

There are currently impaired water bodies at the coast and along the inland 21 
streams.  Impairments attributable to the MS4 discharges include bacteria 22 
indicators of pathogens, nutrients, toxicity; these are all listed on page four of the 23 
Tentative Order, which includes the 2006 303(d) list broken down by watershed 24 
area in the county. 25 

Next, environmentally-sensitive areas, or ESAs, also exist at both the coast and 26 
inland.  The ESAs are used in this permit as a prioritization tool to focus the 27 
attention on habitats of particular concern.  This is not a new requirement; we are 28 
just emphasizing it this time as a primary tool. 29 

Third, local programs have been able to identify local problem sectors.  These 30 
are either ones with intense urban runoff challenges, such as restaurants, 31 
construction sites, flood control facilities, or ones that are particularly difficult to 32 
get a handle on, such as mobile sources.  The permit outlines requirements for 33 
the common problems; it also requires each city to set priorities for the remaining 34 
local issues and requires actions be directed at those priorities.  This is an 35 
example of the balance we have attempted to strike between being able to 36 
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evaluate compliance with the MEP standard while also providing flexibility to 1 
appropriately manage the local programs. 2 

Next is assessing program effectiveness.  This has been a tremendous challenge 3 
for us and the permittees, and in fact, for any stormwater program.  We wanted 4 
to make sure in this permit that the permittees are able to assess their programs 5 
in a way so that they can both measure and manage the performance.  These 6 
are identified in Section G of the Tentative Order, which describes program 7 
effectiveness assessments.  This permit, unlike the current one, requires a 8 
cohesive strategy for real measures of performance.  To do this, we have 9 
embraced this pyramid, that you see on the slide, of outcome levels that was 10 
developed by the California Stormwater Quality Association, or CASQA.  It is an 11 
integrated approach for evaluating both programmatic and environmental water 12 
quality goals.  Structuring the assessments in these terms forces those measures 13 
of effectiveness, such as monitoring, to be smarter rather than just more effort. 14 

This pyramid partitions six types of management goals with the ones at the top 15 
being more difficult to assess but also more reflective of actual performance.  16 
The idea is that evaluating the effectiveness of such broad stormwater programs 17 
requires that managers assess both programmatic goals, which are indicators of 18 
general progress, and those are located at the lower base of the pyramid, but 19 
also water quality goals, which are higher up on the pyramid.  More established 20 
programs, such as those throughout Southern California, can strive for goals 21 
higher on the pyramid. 22 

Using this CASQA approach gives everyone a sense of direction on the 23 
acceptable progression for assessing the effectiveness of the various program 24 
components and the program as a whole.  Both the Regional Board and the 25 
permittees recognize the fundamental need to better assess the effectiveness of 26 
the program at all these scales.  During the current permit cycle, many of the 27 
management measures that have been implemented have lacked adequate 28 
assessments.  For instance, specific BMPs are implemented at the areas within 29 
the watershed, but the water quality monitoring programs cannot assess whether 30 
those measures are effective because monitoring is occurring too far 31 
downstream after all of the discharges have been comingled.  This permit 32 
requires that municipalities structure their assessments based on the CASQA 33 
guidance, and this is a progressive step that’s really only feasible because of that 34 
institutional progress that has been made by the Copermittees over the last few 35 
years. 36 
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Now that I am done with the broad themes, I want to highlight certain changes 1 
that have been made in response to those broad themes within this permit.  2 
Changes have been made in response to new information and also based on the 3 
experience of the last 16 years.  First, many requirements in the existing permit 4 
needed to be modified so that we could better evaluate compliance with the MEP 5 
standard, whether it was being made by the Orange County municipalities.  In 6 
many cases, we accepted the proposals put forth by the permittees in their report 7 
of waste discharge, which served as their application for the reissuance of the 8 
permit.  In other cases, we used language similar to the new San Diego permit 9 
when it was applicable and appropriate for Orange County.  The individual 10 
programs have also been able to identify and recognize local priorities, so there 11 
is some more local discretion on when to emphasize certain land use 12 
components and activities. 13 

In addition, we have made changes in response to new technical information 14 
about the effects, causes, and threats posed by urban runoff, and finally, some 15 
sections have simply been reworded to better assess performance and insure 16 
accountability.  This approach will mean that implementation is going to vary 17 
among the Copermittees as each one adapts its program to meet the local 18 
conditions. 19 

Next, I’m going to move into a discussion of some of the specific changes and 20 
more significant changes and key issues in this permit.  These are also identified 21 
on Supporting Document No. 4, which is a permit comparison table between the 22 
existing permit and this Tentative Order. 23 

Let’s start in the new development section, which is Section D1.  I’d like to point 24 
out three important revisions here.  First, more projects are going to be subject to 25 
numeric design criteria for treatment BMPs.  These are new development 26 
projects and significant redevelopment projects.  Second, hydromodification 27 
requirements are more emphasized, and third, site design BMP requirements are 28 
more explicit.  These have all been made to reflect findings from our program 29 
evaluations and new technical information. 30 

These revisions, I would like to point out, are also consistent with low impact 31 
development strategies, LID.  LID is an alternative approach to conventional 32 
stormwater management.  The use of LID techniques was included in the current 33 
permit, but it is emphasized in this Tentative Order as a result of the attention it 34 
has received in Orange County, statewide, and nationally, and its acceptance by 35 
government and industry has been growing.  This has enabled us to establish 36 
clearer criteria for its use.  Unlike traditional stormwater management, which 37 
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collects and conveys stormwater runoff through storm drains, pipes, and other 1 
conveyances to a centralized facility, LID uses site design and stormwater 2 
management to maintain a site’s predevelopment runoff rates and volumes.  The 3 
key consideration in this permit is to reduce the loss of existing infiltration 4 
capacity at the sites.  This permit allows permittees to establish LID measures 5 
that are appropriate to the development project before them.  It directs them to 6 
require, rather than just consider, new priority development projects that employ 7 
certain classes of site design BMPs that take advantage of features which are 8 
already incorporated into the proposal, such as landscaping or walkways.  The 9 
picture on the left of this slide is an example of where an existing vegetated 10 
parking lot median was tweaked a bit to accommodate very low flows as a site 11 
design low impact development strategy. 12 

Next, I’m going to move into some construction section changes.  These are 13 
Section D2 of the Tentative Order.  Our 2002 and 2005 program evaluations, 14 
which were conducted by TetraTech, found that construction inspections had 15 
improved in the cities and county, but there were common needs to improve the 16 
construction BMP planning process.  The gist of the problem is that the cities 17 
relied on their inspectors to direct the BMP plans that were conducted onsite, 18 
with minimal input during the grading or building permitting process.  The 19 
problem is that by the time city inspectors go to visit the sites to direct what 20 
improvements need to be made, it may be too late.  Better up front effort in the 21 
process can help prevent those types of situations.  So, as a result, our Tentative 22 
Order directs more attention to the planning process and we decided to decrease 23 
the minimum inspection frequencies required of the construction sites. 24 

Next, I’m going to move into the existing development section, which is Section 25 
D3, and I’m going to start with municipal requirements, D3(a).  In particular, we 26 
are emphasizing the need to address problems caused by existing flood control 27 
devices.  Over the last five years, we have increasingly learned that projects 28 
originally designed for controlling stormwater from new developments have 29 
directly led to chronic degradation of water quality and associated beneficial 30 
uses.  The photo on the right of this slide is an example of a flood control 31 
structure that is causing conditions of pollution and nuisance.  Pursuant to the 32 
federal regulations, this MS4 permit requires that those situations be identified 33 
and then assessed for retrofit opportunities to improve water quality. 34 

Next I’ll touch on some commercial and industrial land use section changes; this 35 
is Section D3(b).  In it, you will see that we have called special attention to mobile 36 
businesses because that is one sector for which the permittees reported having 37 
difficulties.  Also, minimum inspection frequencies have been added in the 38 

0001960



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

12 
 

commercial activity portion.  However, this requirement is meant to be flexible 1 
enough to allow each permittee to select the most appropriate way to meet that 2 
numeric target.  In other words, they can select which businesses, say a 3 
particular business sector or a particular part of town that they want to focus their 4 
inspections on.  We added the numeric criteria to better enforce and assess our 5 
MEP standard; yet, we feel the existing programs have the local knowledge and 6 
the local base to appropriately select the inspection targets. 7 

Next, I’ll move into the watershed section; this is Section E.  It has also been 8 
revised.  It is modeled after our existing Aliso Creek watershed bacteria 9 
investigation program.  It requires that a watershed strategy be developed by 10 
evaluating and, importantly, selecting activities.  During the current permit term, a 11 
good deal of effort has gone into laying the groundwork for interjurisdictional 12 
cooperation to identify, prioritize, and develop plans for addressing the common 13 
and highest priority water quality concern within the watershed.  The Tentative 14 
Order attempts to build on that foundation and focus the next five years of effort 15 
on implementing activities that reduce pollutant loads.  As with the commercial 16 
program, a simple numeric objective has been added to allow us to measure 17 
implementation of the MEP standard. 18 

The next section is Section F; this is the fiscal analysis component.  This section 19 
has some significant revisions, and we consider this to be a key issue for your 20 
consideration.  The current fiscal reporting is of limited use, so the permittees 21 
propose, in their report of waste discharge, to revamp the common reporting 22 
assessment templates.  I’m going to highlight two requirements that we added to 23 
this permit.  Each is intended to improve the sustainability of these programs. 24 

First is a requirement that each annual report discuss the types of fiscal benefits 25 
derived from the program.  This will demonstrate the services and the value to 26 
the community, and doing so will provide useful to the program managers and 27 
the municipality, enabling them to generate sustained support by clarifying 28 
expectations to the community and also to the Board. 29 

Second, a new requirement is the development of a long-term funding strategy 30 
within five years for what the permit calls a “Stormwater Management Business 31 
Plan.”  This is vital for ensuring the long-term funding commitments can be met 32 
by the programs and the progress made to date continues.  Many program 33 
activities proposed by the permittees create long-term obligations.  Currently, 34 
most municipalities rely on general funds and state grants for implementing these 35 
aspects of the programs.  I want to point out that these requirements do not force 36 
the permittees into any particular funding strategy; in fact, there is a great deal of 37 
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flexibility on what to report in order to meet the requirements of the permit.  We 1 
feel that these are two important and feasible management measures.  The 2 
recommendations come from a USEPA-funded report by the National 3 
Association of Flood Plain and Stormwater Management Agencies that 4 
discussed considerations in developing viable funding approaches. 5 

The next changes I’m going to talk about are within the monitoring program.  This 6 
is Attachment E to the Tentative Order, not Section E, but Attachment E, so you’ll 7 
find it in the last part of the Tentative Order.  I will remind you once again that 8 
these changes are all identified in that permit comparison handout. 9 

The first thing to consider is that the objectives of this program have been 10 
structured around a report from the Southern California Stormwater Monitoring 11 
Coalition, and that guidance document was developed in response to a Senate 12 
bill which addressed the standardization of sampling and analysis protocols in 13 
municipal stormwater programs. 14 

Okay.  First, the current permit establishes the types of monitoring stations to be 15 
included in the permittees’ monitoring programs while allowing the Copermittees 16 
to develop most of the details of the programs.  The new monitoring 17 
requirements in this Tentative Order provide additional detail to include in those 18 
programs for each of the types of monitoring stations. 19 

Second, a new type of monitoring station has been included.  We call these the 20 
“high priority inland aquatic habitat stations.”  This program component will 21 
provide better assessments of the effects of urban runoff to environmentally 22 
sensitive inland waters. 23 

Next, some constituents throughout the different monitoring programs have been 24 
eliminated and others have been added to certain types of the monitoring 25 
stations, and monitoring requirements of that existing investigation into Aliso 26 
Creek watershed bacteria issues has been included into the monitoring program.  27 
All these monitoring program changes, again, are identified, or outlined at least, 28 
on Supporting Document No. 4. 29 

I just wanted to mention changes in the monitoring program for storm drain 30 
outfalls.  This is the pipes that dissipate invasives and where the MS4 system 31 
has a discrete point into a receiving water.  The new permit requires that wet 32 
weather samples be taken and assessed.  This is a stormwater permit, so it is 33 
important to assess the quality of water that is being discharged coming out of 34 
the storm drain pipes during storm events.  This is a direct way to assess the 35 
effectiveness of stormwater BMP implementation.  In exchange, we have 36 
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reduced the frequency of dry weather outfall monitoring and reduced the amount 1 
of samples that need to be analyzed by laboratory techniques rather than field 2 
screening techniques. 3 

Finally, I would like to outline the reissuance process that we have used to get to 4 
this point.  First, throughout the last few years, we have kept open lines of 5 
communication with the permittees, and I think this has been quite helpful for 6 
both parties.  In preparation of the reapplication period, we met with the 7 
permittees in April and July of last year to discuss the process and our 8 
expectations of the report of waste discharge.  Then, in October 2006, after the 9 
report of waste discharge and the application package had been received, we 10 
provided written comments to them.  This should help them understand why we 11 
added certain requirements in the Tentative Order that differ from what they 12 
proposed in their report of waste discharge. 13 

Next, in January of this year, January 2007, we set up an electronic email listserv 14 
in order to keep interested parties up to speed and informed of the process.  We 15 
sent a notice of that listserv development to all known interested parties so that 16 
they were able to sign up for it.  Then, on February 9th of this year, the Tentative 17 
Order was distributed to the permittees and to interested parties via that listserv 18 
and posted on our website.  A Notice of the public workshop held in March was 19 
also included.  On February 22nd, we notified interested parties via the listserv of 20 
today’s hearing, and we published that announcement in the Orange County 21 
Register on February 27.  We then held a public workshop on March 12 in this 22 
very room.  Next, all written comments that were received by April 4 have been 23 
provided to you in the supplemental mailing, and then oral testimony will be able 24 
to be provided today; in fact, that is the purpose of today’s hearing. 25 

Our plan then is to review and respond to the written significant comments and 26 
also to your direction.  We will then plan to bring the Tentative Order back for 27 
consideration for adoption. 28 

Okay, to wrap it up, we have based the requirements within the Tentative Order 29 
on federal regulations with great consideration of the Orange County programs.  30 
The requirements are tailored to the receiving water and municipal program 31 
conditions within Orange County, and as a result, if they are implemented, we will 32 
see long term progress and water quality results.  That concludes my 33 
presentation.  Thank you for your time.  I will be available to provide any 34 
clarification or answer questions that you may have.  Thank you. 35 

DJ: How do you want to do the questions?  I mean, I have questions sort of on a 36 
variety of areas.  Only just to go through them, I’m thinking there may be 37 
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questions in similar categories, so if I hit a category and other people want to ask 1 
questions in that category, or just work my way through them, or go for it?  All 2 
right. 3 

 Mr. Haas, I had a question on the priority projects D1(d), and specifically the 4 
requirement where you have a new development project feature, and you used 5 
the example of a parking lot, that falls into a priority development project the 6 
entire project footprint is subject to the SUSMP.  Would you clarify that for me so 7 
that I understand it?  Is it just that element that is larger than the one acre that 8 
triggers that, and then therefore that entire development project is then pulled 9 
into the SUSMP, or is it just that discrete element that’s being developed?  I think 10 
that’s an important question. 11 

JR: Yes, it is.  I’m glad you asked.  The permit language requires that, say that 12 
parking lot is one of the SUSMP requirements.  Having a SUSMP element within 13 
the development proposal will trigger the entire—runoff in the entire development 14 
would need to be treated to that 85th percentile standard.  This is a requirement 15 
that the Board proved for the model San Diego MS4—the model SUSMP(?) for 16 
the San Diego permit back in 2002, but it wasn’t specifically included in Orange 17 
County’s water quality management plan, which is their SUSMP, which they 18 
developed in response to our Orange County permit.  Their model SUSMP didn’t 19 
come before the Board as the San Diego one did, so we saw that this time 20 
around as a way to improve the process, and we wanted to make sure that that 21 
was in there. 22 

DJ: So we’re making that consistent, basically? 23 

 With respect to hydromodification, I wonder if you would comment on the 24 
development of the hydromodification requirements.  This was very controversial 25 
in San Diego, as you know, where there was a HMP that is actually required.  26 
There is different requirements for Orange County.  Would you please comment 27 
on that briefly? 28 

JH: Yes.  In general, we felt it was, you know, crucial and vital to get 29 
hydromodification requirements better—made more explicit within the permit.  30 
The approach we took, however, was a little different than in San Diego.  For one 31 
thing, we felt that new development, which is what this part of the 32 
hydromodification requirements fall within, is a bigger water quality issue in the 33 
San Diego County area than it is in Orange County, or our part of Orange 34 
County, because most of this region in Orange County is already built out.  The 35 
largest significant unincorporated area still planning to be built out has a fairly 36 
good water quality management plan in it.  But nonetheless, we felt it was not as 37 
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strong as the need in San Diego.  So, in response, what we did was try to 1 
provide a little more flexibility, if you will, to the permittees for developing their 2 
hydromodification requirements.  They requested in their report of waste 3 
discharge to allow the findings from a SCCWRP study—Southern California 4 
Coastal Waters Research Program—is working on taking a look at 5 
hydromodification effects and causes and, you know, identifies some 6 
management approaches.  The County’s proposal was to basically let SCCWRP 7 
finish its job and then the County and the permittees would follow the 8 
recommendations or the findings from that report.  In general, we thought was 9 
fairly reasonable, but we wanted to have a safeguard in the permit in case, for 10 
one reason or another, that SCCWRP report doesn’t produce usable or locally 11 
usable criteria or management decisions, or if for some reason, it doesn’t get 12 
done, we wanted to make sure that the hydromodification issues would still be 13 
appropriately dealt with in the development projects.  So, as a result, what we did 14 
in this permit is laid out some general criteria for what the Copermittees need to 15 
be assessing, some of the factors that they need to be looking at, but we don’t 16 
provide the same explicit requirements that you’ll see within the San Diego 17 
permit. 18 

DJ: And, presumably, some of these issues will be fleshed out in the [inaudible] so 19 
that it— 20 

JH: Yes. 21 

DJ: Right.  I have a few more questions.  I don’t want to monopolize the— 22 

EA: Do you have broad, overall questions, or do you have specific ones that—I know 23 
a lot of them were raised by the permittees.  Maybe we could hear from the 24 
permittees, and then we could do that in the follow up questions? 25 

DJ: Yeah, but I would like to get clarifications, I think, before I hear from them, if you 26 
don’t mind.  I just have a couple more. 27 

EA: That’s fine. 28 

DJ: I’ll try not to monopolize too much here.  I apologize. 29 

 Just a question for clarification.  Under D2, construction, and specifically D2(b), 30 
you allude to a change from an annual update of the construction inventory to, I 31 
think, it’s either routine or regularly or something—I can’t remember the exact 32 
wording.  Did you have a specific intent with respect to that or is that up to the 33 
discretion of the Copermittees to determine what regularly means? 34 

0001965



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

17 
 

JH: Our only intent was that they keep a better track of it as necessary to enable 1 
them to identify their instruction and oversight of the construction program.  An 2 
annual inventory doesn’t really serve their purposes very well, and it doesn’t 3 
really provide an indication to us on, you know, how many construction sites are 4 
active at any one time or how they are able to manage their construction 5 
programs, so we wanted to leave it up to each permittee to develop, you know, 6 
what’s necessary for them to be able to better manage the program.  So our 7 
intent is just to have the inventories looked at more frequently, but we didn’t want 8 
to set a particular baseline number. 9 

DJ: Okay.  Let’s see; and then with respect to commercial industrial inspections, 10 
Section D3, I just want to make sure I understand this.  We’ve dealt with this 11 
issue a little bit, of course, for the San Diego permit.  I’m looking at inspection 12 
frequencies, and I think there’s a typo, at least in the material I was looking at, 13 
and I may not understand it entirely, so I wanted to get you to explain to me how 14 
that is set up.  So there is a five-year time frame and the intent is to look at the 15 
entire inventory within that five years?  It says, “20% of the high priority sites to 16 
be inspected every five years,” and I didn’t know if that’s what you intended; I 17 
thought it was 100% of the high priority sites.  Was it 20% per year, or— 18 

JH: Right.  I’ll take a look at the typo; there are a few typos in there that we’ll have to 19 
fix, but since this could be directly related to a requirement.  Our intention, you’re 20 
right, was that they take a look at 20% of their sites every year.  We don’t care 21 
what 20% they look at, we want to leave it up to them to determine what’s the 22 
most appropriate 20% to look at, which is basically consistent with what their 23 
current programs are doing.  We just didn’t want—we needed to provide a 24 
number so we could have a better assessment during our reviews and make 25 
sure they’re meeting some kind of standard.  So it is, in fact, intended to be 20% 26 
each year, not 20% within five years. 27 

DJ: And when you say “left up to their discretion,” we presume their discretion will 28 
prioritize them according to whatever they believe the water quality objectives are 29 
the highest priority sites go first, etc., but all that judgment is left up to them for 30 
how they establish that? 31 

JH: Correct.  However, we do also point out—have a specific requirement for 32 
restaurant inspections, which generally are currently done by the County’s health 33 
care agency— 34 

DJ: Right. 35 
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JH: --but aside from those and mobile sources, which have their own subsection in 1 
there, right, we leave it up to their discretion.  They’ve gained experience over 2 
these last few years by conducting inspections of what needs to be looked at and 3 
where they need to keep an eye on. 4 

DJ: And then just one more question with respect to—well, one more question 5 
period, but it’s also with respect to that section, and this was somewhat 6 
controversial in San Diego, and I don’t see the same level of controversy here, 7 
but I wonder if you wouldn’t comment on the third party inspections, which, it 8 
seems to me like it could add value to the permit if it basically remained intact in 9 
the San Diego permit.  Are the requirements in this permit similar or identical to 10 
what’s in the San Diego permit?  Would you describe them for me? 11 

JH: Offhand, I cannot recall exactly, but I’ll be happy to get— 12 

DJ: Right, but just describe what you can. 13 

JH: Our intent with the third party inspections this time was to let them continue to be 14 
used—some cities have used them effectively—but we wanted to build in some 15 
safeguards, and those safeguards are making sure that the city is having 16 
appropriate oversight and communication with those third parties that might be 17 
conducting those inspections, whether it is a consulting firm or an industry group, 18 
or whomever they’re talking to, but we didn’t want to restrict the ability of the 19 
cities to use a third party to conduct certain inspections. 20 

DJ: So there’s auditing requirements, for example, to audit so many sites that are 21 
inspected by third party inspectors, and are there qualifications that are 22 
established, or that’s all left to the discretion of the permittees? 23 

JH: I don’t have the Tentative Order in front of me; I’d be happy to go grab it, but this 24 
was— 25 

DJ: That’s okay.  That’s a more detailed question.  I’m sure this will come up.  Thank 26 
you, Mr. Chair; thank you, Jeremy. 27 

EA: Okay.  Thank you.  At this time, I’d like to ask if Mayor Pro Tem for Laguna 28 
Niguel, Paul Glaab, or Mayor Diane Harkey would like to give their presentation, 29 
or would you like to wait until after the dischargers present?  All right.  Then I’d 30 
like to call Larry McKenney.  Are you the lead discharger or--? 31 

[Inaudible]  Oh, oh, I didn’t see you back there.  I’m nearsighted, I’m sorry.  32 
You’ve got to stand up and yell. 33 
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[Inaudible]  Okay. 1 

I will note that, in signing the request to address the Regional Board—are the 2 
oaths required in this hearing?  Let me ask. 3 

JR1: The oath is on the card. 4 

JR2: Actually, I think that the—not that we have any issue with it—but I think that the 5 
cards that apply today are the cards for non-action items, which don’t state that 6 
they— 7 

EA: Yeah, they didn’t state that.  I was looking for that oath, and I wasn’t seeing it.  8 
So— 9 

JR1: Then it would probably be a good idea to administer the oath to everyone who is 10 
going to be testifying today and to ask Mr. Haas to affirm that his testimony was 11 
given— 12 

EA: Okay, and this is just the public agencies, so maybe I could get your coordinated 13 
presentation folks to all stand up and administer the oath all at once? 14 

JR1: Sure, and you might want to ask everybody to turn in a card who intends to 15 
speak, if you want to. 16 

EA: It’s the blue card? 17 

JR1: Right. 18 

EA: Richard Boon, Pat Shanks, Tim Casey, Brad Fowler, Tom Bonigut, Ziad, Rich 19 
Schlessinger, and Nancy Palmer, could you please stand?  Okay. 20 

 Do you want to administer the oath, John?  Okay, you want me to. 21 

 Okay.  I hereby affirm that the testimony that I will present to the California 22 
Regional Water Quality Control Board, San Diego Region, orally or in writing, will 23 
be the truth, the whole truth, and nothing but the truth, under penalty of perjury 24 
under the laws of the State of California. 25 

 Thank you very much.  Sorry for that procedural question. 26 

JR2: I’m glad you didn’t want me to repeat all that.  [Laughter] 27 

EA: No, it was just the “I” part. 28 
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DJ: If you can’t repeat it, you can’t testify.  [Laughter] 1 

EA: And you estimate about 20 minutes for— 2 

LM: Our consolidated presentation of the first four speakers, we’re aiming at about 3 
30, and then I don’t know exactly how many other speakers there are, but we’ll 4 
move as quickly as we can. 5 

EA: Okay.  Not too quickly.  Okay, are you good for another 30 minutes?  Okay, just 6 
wanted to make sure with the court reporter.  As this is important, we need her 7 
recording this clearly, so when you do come up, please state your name clearly.  8 
So it will be the first—Okay. 9 

LM: My name is Larry McKenney.  I am the Director of the Watershed and Coastal 10 
Resources Division for the County of Orange, and I’m going to briefly introduce 11 
the overview presentation from the County, and then a number of the other cards 12 
that you read the names for are Copermittee representatives who have their own 13 
brief remarks to make.  Let me start by saying that I want to thank Regional 14 
Board staff for the effort that they have put into this program.  I know that they 15 
thought long and hard about it, and they’ve put a lot of effort into the draft 16 
Tentative Order. 17 

 Unfortunately, it’s my task today to be somewhat critical of their effort, and I want 18 
to start off by saying that our overall efforts are always for the improvement of 19 
water quality.  We are not trying to suggest in our comments today that we are 20 
opposing the program or that we don’t think that we should be or we don’t think 21 
we need to improve water quality, but we do have some significant matters to 22 
discuss about how we go about doing that.  We had hoped to be in a position 23 
today where we would be moving in a, sort of, frictionless way toward adoption of 24 
a permit.  We thought we had done a very good job in reviewing our program and 25 
submitting our report of waste discharge, and that we would end up with a draft 26 
permit that was based more closely on that, but as it is now, we do have some 27 
comments that we would like to submit. 28 

 I want to start by mentioning that our stormwater program we do view as being a 29 
success.  We do view our program as being a very successful program.  Just to 30 
mention a few of the things that we see as accomplishments in our program so 31 
far over the last couple of permit terms.  We have developed and then updated 32 
our comprehensive drainage area management plan, which incorporates 33 
extensive jurisdictional and watershed programs.  We have developed legal 34 
authority to enforce our program and that legal authority has withstood 35 
administrative appeal and criminal prosecution in its application.  Our programs 36 
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have been audited by regulatory agencies without findings of major deficiencies.  1 
We have a public education program that has been recognized by the California 2 
Stormwater Quality Association as the Outreach Program of the Year in 2006; 3 
USEPA recently referenced our construction inspection form in a national 4 
webcast; we have a database of monitoring information that is one of the most 5 
extensive such databases anywhere; and we have been able to submit 6 
substantiated requests for the delisting of certain beach segments on the 303(d) 7 
list based on our monitoring information. 8 

I should mention that our largest planned community in South Orange County, 9 
Rancho Mission Viejo, will include some of the most comprehensive water quality 10 
planning features ever included in a development.  I should mention that, since 11 
Jeremy referred to that as a WQMP that was “fairly good,” I think we disagree 12 
with that characterization, and I’m sure the Ranch will have something to say 13 
about that later on.  I urge you to give them adequate time to discuss some of 14 
their very important comments today. 15 

And then finally, our program is viewed as a leader regionally and statewide 16 
among municipal programs.  These accomplishments, I believe, are not 17 
specifically attributable—not necessarily attributable—to specific permit 18 
mandates in every case, but are often the product of a proactive attitude among 19 
Orange County cities about water quality. 20 

Our permittees are engaged in this program.  The permits are active participants 21 
in developing and implementing the program elements; the permittees have 22 
conducted extensive investigations, studies, and research to address pollution 23 
problems; they have designed and built treatment BMPs, including the Salt Creek 24 
Urban Runoff Treatment Facility, which is an ozone disinfection treatment plant 25 
and Laguna Niguel’s Wetlands Capture System, also a bacteria-oriented BMP. 26 

 The permittees have partnered with water districts in South Orange County to 27 
develop an integrated regional water management plan, which was the basis for 28 
a successful grant application for $25 million under Proposition 50 to implement 29 
that program in South Orange County, and the permittees have reported each 30 
year to your Board on their progress and have sought feedback from you, so we 31 
are very engaged in the program. 32 

 We have also comprehensively assessed our program utilizing the latest 33 
guidance and have proposed, in our report of waste discharge, an appropriate 34 
direction for the next five years.  This part of the process is how we understand 35 
the iterative process is supposed to work in achieving the maximum effect 36 
practicable standard.  Our report of waste discharge included a comprehensively 37 
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updated drainage area management plan with many program modifications 1 
included and many commitments to further action over the next five year permit 2 
period.  The updated drainage area management plan reflects input that we 3 
received from the Regional Board staff, from our permittees, from the audits, and 4 
from public workshops that we conducted. 5 

I have to say that we have a lot of respect for your staff and appreciate the effort 6 
they put into this, but we necessarily put a lot more time into our review of our 7 
program than they possibly can because of the resources that we have and 8 
because it’s our job.  The permittees have participated also in a statewide effort 9 
through the California Stormwater Quality Association to develop the tools to 10 
assess program effectiveness, and we used those tools in preparing the report of 11 
waste discharge.  We understand the needs of our program and the direction that 12 
needs to be taken because we work on this every day and we live here. 13 

The direction that we proposed in the report of waste discharge is appropriate, 14 
and it reflects the collected wisdom of the permittees and our consultants.  This 15 
type of proactive engagement in suggesting modifications to our program is what 16 
we believe the intent of the iterative process is supposed to be and also what the 17 
intent of the MS4 program and the permits that have been issued was to achieve, 18 
that you were to convince municipal representatives that this was their issue, 19 
they were supposed to own it and deal with it, and that’s what we believe we’ve 20 
been doing. 21 

The proposed permit fact sheet, unfortunately, dismisses our submittal as 22 
“procedural correspondence” and that the permit includes many new restrictions 23 
and what we believe are unsupported requirements that may have the 24 
consequence of using our resources ineffectively and impacting meaningful 25 
improvements in water quality.  One example is that the permit includes findings 26 
that impose limitations on the location of treatment control BMPs, and this is an 27 
issue that is going to be discussed in more detail by the following speakers.  This 28 
is the issue of treating natural drainages, whether they are channelized or not, 29 
that are used to convey urban stormwater as both a receiving water and an MS4, 30 
and then stating that the treatment of urban runoff must take place prior to the 31 
discharge from an MS4 to a receiving water. 32 

Potential impacts of this approach are restrictions on the placement of best 33 
management practices where they may do the most good, such as protecting 34 
beach users from elevated bacteria levels.  If taken literally, this language could 35 
be read to conflict with solutions that have been recommended and are about to 36 
receive grant funding from Proposition 50 and potentially from new grants under 37 
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Prop 84 and potentially federal funding.  I want to note and to emphasize that we 1 
do recognize that the streams have beneficial uses, are waters of the state, 2 
waters of the U.S., and do deserve protection.  We are not proposing anything 3 
inconsistent with that, and we are not proposing that we use those streams as a 4 
treatment mechanism to solve our problems, but we are suggesting that we think 5 
about the watershed approach and that we think about practicability and that we 6 
not rule out solutions that are most appropriate for high priority problems just 7 
because they don’t necessarily solve every problem that we can identify. 8 

The permit adds new requirements that are justified as being necessary to meet 9 
MEP, but sometimes the requirements are unsupported by the evidence 10 
presented, and as a consequence, may waste valuable resources.  A few 11 
examples include requiring street sweeping based on traffic counts, the 12 
numerous new requirements added for mobile businesses, and requiring the 13 
development of a new funding business plan. 14 

The proposed permit, in our view, should be revised to delete restrictive findings 15 
and to allow permittees to follow the program direction that we proposed in the 16 
report of waste discharge, which is an appropriate direction and reflects our 17 
careful analysis of our program and our water quality conditions.  We believe that 18 
our program is on the right course, that a major change in direction is not 19 
warranted, and that the draft Tentative Order as written may be counter to 20 
improving water quality. 21 

I want to note that your Board does not have to issue a mirror-image permit of 22 
the San Diego County permit to Orange County, and it should not.  Our programs 23 
are different from San Diego’s programs, we have demonstrated our commitment 24 
in the development…[break in tape]…an appeal of the San Diego permit, and I 25 
just want to note here that we don’t think that that action has anything to do with 26 
us, just like we don’t think that the San Diego permit has anything to do with us.  27 
We did have a conversation through one of our consultants with the chief counsel 28 
of the State Board, who told us that the fact that the State Board declined review 29 
of the San Diego permit does not mean that the MS4 permits in the San Diego 30 
Region need to all look the same or look like that and that there remains 31 
discretion for the San Diego Regional Board to tailor the terms and conditions of 32 
other permits in the Region, and that’s what we think is appropriate to do. 33 

We see the draft Tentative Order, unfortunately, as a product largely of the San 34 
Diego County permit process, as it’s written, rather than as primarily a product of 35 
our part of the iterative process.  Therefore, we request that you direct staff to 36 
work with us to make changes to the permit to reflect the written comments that 37 
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have been submitted to you and the comments that you hear today.  More 1 
importantly, I think, that the approach that has been described for you by Jeremy 2 
today reflects the idea that the permittees will not act to improve water quality 3 
unless specifically directed by the Regional Board, and we think that that’s a 4 
false premise. 5 

For example, the direction that we develop a long range financing plan.  I mean, 6 
gosh, why didn’t we think of that?  I mean, we have actually been doing that, and 7 
of course we’re doing that.  We’re responsible agencies; we’re going to figure out 8 
how to pay for our program, and we’ve been doing a good job of that, so I think 9 
that the idea that we won’t do anything having to do with this program unless we 10 
have specific permit requirements telling us to is the wrong approach, and it 11 
tends to be counter-productive as a whole. 12 

I want to mention that, at the beginning of his presentation, Jeremy characterized 13 
the draft Tentative Order as being responsive, implementable, and that it will 14 
work—that it will be effective, and I have issues at least with each of those—at 15 
least some issue.  We don’t believe that the program is necessarily responsive to 16 
the report of waste discharge.  The program that the Regional Board has 17 
suggested probably is implementable, but we don’t believe that that means that 18 
it’s the best program for our situation, and I don’t think that we agree that all 19 
elements of the program as suggested will work.  In particular, we take issue with 20 
the idea that you can address our bacteria problems without regional treatment 21 
BMPs.  Our experience is to the contrary. 22 

We have submitted written comments that seek changes to the draft permit in 23 
accordance with the differences that our review has shown, and we would ask 24 
you to direct staff to work with us in addressing those comments.  We would 25 
further ask for you to recommend to the Board that we keep the hearing open or 26 
that the Board have a subsequent hearing on this issue.  First of all, we think 27 
that’s what the iterative process is.  We’ve made a suggestion, we’ve now heard 28 
back orally in the form of the presentation today and in the draft Tentative Order 29 
of what the Regional Board’s suggestion is.  We have not had, as yet, any 30 
response to the comments that we have submitted, and so we haven’t really had 31 
a discussion yet.  It would be inappropriate to close the process if we’re going to 32 
call it an iterative process until we’ve at least had one round of response to 33 
comments and discussion of that.  More importantly, I guess, we now know we 34 
have time before the Board is going to be able to adopt this permit anyway, and 35 
so we might as well use that time, and so we would urge you to keep the process 36 
open. 37 
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What follows me is a summary or a highlighting of some of our technical 1 
comments and some of our legal comments; it’s certainly not a catalogue of the 2 
things that we have submitted in writing, but highlights of those, and then 3 
Councilman Glaab will close the overview presentation.  I thank you for your 4 
time. 5 

EA: Thank you.  And if you could hang around for a few questions. 6 

LM: Certainly. 7 

RB: Good morning.  I’m Richard Boon.  I supervise the stormwater section within the 8 
County of Orange.  We provide the support to the Orange County Stormwater 9 
Program.  I’m going to talk about the future direction of the program, and I always 10 
believe it’s appropriate to start with a quote.  This is Lewis Carroll’s Alice, she is 11 
standing at a fork in the road, and she’s seeking direction from the Cheshire Cat.  12 
Alice asked, “Would you please tell me which way I ought to go from here?” 13 

 “That depends a good deal on where you want to get to,” said the Cat. 14 

 And that is the keynote element, the single thematic element of my presentation 15 
this morning. 16 

 So the fork in the road, as we see it, for the Orange County Stormwater Program, 17 
is this:  With the reissuance of the permit, we have two conceptions on where the 18 
program needs to go for the next five years.  We have the permittee conception 19 
and we have the Regional Board staff perception.  The two permits sort of are 20 
based somewhat on the CASQA effectiveness assessment approach, but 21 
hopefully they can note that we both share a common interest in reaching or 22 
striving for attainment of water quality standards, but we have different notions of 23 
how we get there. 24 

For the Orange County Stormwater Program, we certainly recognize the value of 25 
pollution prevention and onsite treatment BMPs, but we also believe very 26 
passionately, I think, that we need to be able to use regional treatment control 27 
BMPs.  In contrast, I think, the Regional Board staff perception is that it’s 28 
pollution prevention and onsite treatment alone that will get you to water quality 29 
standards.  We also believe in the value of the drainage area management plan 30 
as a flexible basis for water quality standards attainment, and as you’ve heard 31 
from Larry, clearly there is a different perception in the Regional Board that the 32 
basis needs to be a prescriptive and inflexible permit. 33 
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So, which way do we go?  I think there are three areas of consideration before 1 
you today.  The first is the perception of the Orange County Stormwater 2 
Program.  Is this a successful program?  The secondary of consideration for you 3 
is, what is the role of regional BMPs in a municipal stormwater program?  And 4 
the third is, is the additional prescription being mandated by the permit 5 
substantiated?  Let me take each one of those in turn. 6 

Firstly, on the recognition of the Orange County Stormwater Program.  The fact 7 
sheet presents, I think, something of a gloomy assessment of the state of 8 
stormwater management in Orange County that is not supported in fact.  As 9 
Larry has mentioned, we have enjoyed statewide recognition, particularly with 10 
our public education and outreach program.  We have shown definitively that not 11 
only have we improved the level of awareness in Orange County residents of 12 
surface water quality issues, but we have effected changes in protective 13 
behaviors.  We have enjoyed national recognition, and Larry gave a couple of 14 
examples.  I think we should also point out that the City of Dana Point’s ozone 15 
treatment facility was an APWA Public Works Project of the Year in 2006, and if 16 
you listen adroitly to National Public Radio, you may also have heard of the 17 
plastic bag recycling initiative of the City of San Juan Capistrano. 18 

Then finally, Jeremy in his presentation pointed out that Orange County has 19 
303(d) listed water bodies.  There have been very significant efforts to address 20 
those by a number of our South County cities, and in 2008, if their data 21 
submittals are successful, that 303(d) list will be shorter, and those are very 22 
significant water quality outcomes that need to be recognized by the state, and, I 23 
would add, hallmarks of a successful stormwater management program. 24 

So my next point is the role of regional BMPs.  There’s a key finding at the front 25 
portion of the permit, Finding E7:  Treatment must occur prior to the discharge 26 
into a receiving water, and it’s a point that Jeremy reiterated in his presentation.  27 
We believe that the order must not unreasonably limit the use of regional BMP 28 
treatment controls, and I want to discuss that with reference to two examples.  29 
This is an aerial photograph of the Salt Creek Watershed, which drains down 30 
through to the City of Dana Point, and there is a section of beach there that is 31 
303(d) listed for pathogen indicator bacteria.  We know from our very extensive 32 
research and monitoring that the drainage system itself incubates bacteria.  So 33 
you can put in a site or subwatershed treatment control, as we have found with 34 
the City of Laguna Niguel with their Wetlands Capture Treatment System, you 35 
can get water out of that treatment facility that meets water contact standards, 36 
but then you exceed those standards 30 feet downstream from the discharge 37 
point. 38 
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So if you have a system that is incubating bacteria, where is the only effective 1 
place to put your treatment control if you want to ensure water quality that is safe 2 
to enjoy for recreation at the beach, and the answer, very obviously, is at the 3 
point where that drainage system discharges to the beach.  If you prohibit the 4 
use of those types of facilities, then we as a local government, can no longer 5 
guarantee outcomes at the point where we need to guarantee outcomes if that is 6 
what is intended.  So the question to you is, is that is what is intended by this 7 
prohibition? 8 

The next example is a little bit further south, and it’s our Prima Deshecha 9 
Channel, and at its lower reaches, it has the appearance of many—I’m sure 10 
you’re familiar—of many of our flood control facilities.  It is, as a flood control 11 
engineer would say, improved.  We may take a less enthusiastic position, and 12 
maybe say just highly modified.  But it’s a channel that is a concrete trapezoidal 13 
channel.  We also have a channel system there that is on the 303(d) list for 14 
sediment and phosphorous.  So a location such as the one shown on the slide 15 
there sort of poses the question, is there an opportunity here for some sort of 16 
retrofit that will improve the appearance of that section of creek and aesthetic 17 
value?  Is there an opportunity for a system or a retrofit that would provide habitat 18 
value, and is there an opportunity for a project that would get to addressing the 19 
issue of turbidity and phosphorous?  By putting this ban on regional facilities, are 20 
you jeopardizing these multi-objective projects that we are interest in? 21 

And then lastly, the third piece of this discussion of future direction gets to our 22 
concerns regarding unsubstantiated prescription.  There are requirements in the 23 
Tentative Order that we optimize our street sweeping based on traffic counts.  24 
There is no technical or scientific basis for that requirement.  We also know from 25 
current research that as particulates, particularly copper and zinc, are deposited 26 
from automotive wear surfaces, they are moved quite quickly by local turbulence, 27 
traffic-induced turbulence, to the landscape either side of a roadway.  So it 28 
seems to me that this requirement is counterintuitive, and it’s not supported by 29 
any evidence that suggests it has value. 30 

The permit sets up an obligation for us to pursue oversight and responsibility for 31 
sanitary sewer collection systems.  I say here that it’s duplicative, and that’s 32 
because I’m not sure that triplicative is in Webster’s.  But you have a sanitary 33 
sewer collection system that is already regulated by statewide WDRs, and they 34 
are already regulated by waste discharge requirements issued by your Board.  35 
We question the value of a third layer there. 36 
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There is also, in the new development portion of the program, a requirement for 1 
pretreatment of urban runoff.  Next to our office in Anaheim, the Orange County 2 
Water District has been using the Santa Ana River as a groundwater infiltration 3 
facility for many, many years.  The urban runoff from Anaheim, Orange, and a 4 
number of out other inland cities is infiltrated there; it is not pretreated, there is no 5 
evidence that there has been any contamination of the aquifer from urban runoff.  6 
The San Gabriel River Watershed Council has been looking specifically at the 7 
issue of possible groundwater contamination from stormwater, and they have 8 
found no evidence.  So not only is the prevailing research counter to this 9 
stipulation, but the stipulation is provided in the permit without any research or 10 
scientific or technical basis.  So the potential outcomes here, for ourselves, 11 
certainly costs, with triplicative oversight of sewer collection systems, certainly 12 
confusion, and very likely no real water quality benefit. 13 

The order also essentially prescribes a one-size-fits-all side by side approach to 14 
new development and redevelopment.  We have a concern that this type of 15 
approach potentially has unfavorable consequences for sustainable or more 16 
sustainable patterns of redevelopment, thinking specifically of high-density transit 17 
oriented urban villages, which increasingly seem to be the major focus of our 18 
redevelopment activities as a local government.  I think it also, unfortunately, has 19 
the potential to disregard some innovative development approaches.  Larry 20 
mentioned the Rancho Mission Viejo project, which has looked at how you look 21 
at new development on a subwatershed and watershed scale with regard to the 22 
geomorphological principles and overall stream system integrity.  I think it also 23 
disregards a lot of potentially valid, very valuable, emerging research on low 24 
impact development that is being sponsored by SCCWRP and the Stormwater 25 
Monitoring Coalition, and that is research that is recognized, certainly, in the 26 
Tentative Order issued to the Ventura County program by the L.A. Regional 27 
Board, and the outcomes of that research effort will inform the eventual 28 
requirements for new development in that permit. 29 

Lastly, on the issue of unsubstantiated prescription, the permit and the fact sheet 30 
talk about certainties, and I think there still has to be recognition that there are a 31 
lot of scientific and technical uncertainties with stormwater management.  The 32 
Mission Bay epidemiological study has hung a huge question mark over the 33 
appropriateness of our water contact standards, and by raising this uncertainty, 34 
I’m not looking to establish it as something for the permittees to hide behind as 35 
an excuse for inaction, and as I’m sure you’re aware, the City of Dana Point, one 36 
of our permittees, is leading the charge on a multi-million dollar epidemiological 37 
study here in South Orange County to really come to grips and a definitive 38 
understanding of the relevance of those standards.  I think there’s a lot of key 39 
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research emerging on aerial deposition, the flux to the urban environment from 1 
atmospheric sources that really have to be recognized as hanging a question 2 
mark over our continued effort to find hot spots or discrete sources within the 3 
urban environment. 4 

So without this recognition of uncertainty, I think, potentially, very significant 5 
costs and again, potentially no water quality benefits.  So let’s go back to Alice at 6 
the fork in the road.  We advocate very strongly that attaining water quality 7 
standards in Orange County will require us to have regional BMPs in our toolbox, 8 
obviously complementary to pollution prevention and onsite treatment 9 
approaches.  We think that the DAMP has proven itself to be a sound and 10 
successful basis for stormwater management.  We think that the flexibility 11 
afforded by the local program is necessary for achieving success, and we 12 
disagree fundamentally with the notion, as reflected by the Regional Board staff, 13 
that pollution prevention and onsite treatment BMPs, even with those additional 14 
BMPs prescribed by the permit, we are not convinced they will get you to water 15 
quality standards. 16 

So in conclusion, we ask the Board that you recognize the permittees progress 17 
and the success of the Orange County Stormwater Program, and we ask that 18 
you advocate for the use of regional BMPs in our program, we ask that you direct 19 
that the unsubstantiated requirements be removed, and fundamentally that you 20 
look for a DAMP based permit—drainage area management plan based permit—21 
that will sustain the demonstrable forward momentum of the Orange County 22 
Stormwater Program. 23 

EA: Thank you.  I want to point out that you’ve used about 30 minutes with the first 24 
two speakers, so if the last two speakers could summarize a little bit—I know 25 
these are important issues and we do want to hear them, and you can beat him 26 
up in the lobby later. 27 

DJ Mr. Chair, how did you want to handle questions?  I actually have— 28 

EA: Let’s wait until we get to the— 29 

DJ: At the end, and have everybody be ready? 30 

EA: Yeah. 31 

DJ: Okay. 32 

PS: Good morning.  My name is Pat Shanks, with Bingham McCutchen, here on 33 
behalf of Orange County.  As you know, we have submitted a number of 34 
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comments on legal issues presented by the permit, and they’re found in 1 
Attachment A to the comments submitted by the County.  I’m not going to 2 
attempt to address all of those here today, I’m sure you’ll be glad to hear.  3 
Instead, I’m going to focus on two basic issues—one is the issue that has been a 4 
theme through the first two presentations, which is that the report of waste 5 
discharge and DAMP should be the basis for the fourth term permit and that 6 
additional requirements imposed by the Tentative Order as necessary to meet 7 
the MEP standard are not supported in the fact sheet, and second that the 8 
limitations on BMP controls are not supported by fact or law. 9 

 I will discuss each of these in the same format, identifying the findings of 10 
concern, the legal issues they present, and the revisions to the order requested 11 
by the County. 12 

The report of waste discharge and the 2000 DAMP are the copermittees’ 13 
proposal of BMPs that are designed to achieve water quality improvements 14 
meeting the MEP standard.  As Mr. Boon has pointed out, the copermittees 15 
propose to maintain the existing permit substantially in its current form with a 16 
number of recommended changes based upon a comprehensive assessment of 17 
the program actually using the CASQA assessment process that Jeremy 18 
mentioned. 19 

Instead of starting with the copermittees’ recommendations and making 20 
improvements only where necessary, the Tentative Order includes many so-21 
called new or improved recommendations which are not necessarily supported 22 
and lack substantial evidence in the record.  Of concern from a legal issue, the 23 
Order includes blanket findings that all of these either new or modified 24 
requirements or more explicit requirements are necessary to meet the MEP 25 
standard.  We don’t believe that there is any support for that finding.  The Order 26 
further includes a finding that all requirements that are more explicit than the 27 
federal regulation are necessary to meet the MEP standard, again, without any 28 
supporting evidence in the record. 29 

So, these findings are concerning because, first of all, as I mentioned, they are 30 
not supported by substantial evidence, and they amount really to just blanket 31 
declarations that any requirements that the staff has included in the Order are 32 
necessary to meet the MEP standard, and that blanket finding is made without 33 
even identifying which requirements that it refers to, and certainly where the 34 
finding refers to the so-called more explicit requirements, or requirements that 35 
are more explicit than the federal regulations, there are substantial 36 
consequences to that finding.  It’s unclear what that refers to, and it seems to be 37 
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designed to avoid the identification of requirements that may, in fact, be more 1 
stringent than federal law requires. 2 

The revisions that we would request are that the Regional Board should 3 
reconsider the ROWD in the 2000 DAMP—I should say the staff—as the basis 4 
for the fourth term permit, and if you find that any new or modified or more 5 
explicit requirement is necessary to meet the MEP, then you must support the 6 
finding with regard to that specific requirement in the record. 7 

The second issue we have concern with is the apparent limitations on the 8 
placement of BMP treatment control.  There are two relevant findings that have 9 
been mentioned before:  Finding E7 that urban runoff treatment over mitigation 10 
must occur prior to the discharge of urban runoff into receiving water; and a 11 
second finding, 3C, that urban streams, which are referred to variously within the 12 
fact sheet as urban streams or natural drainages, used to convey urban runoff 13 
are part of the MS4, and are both an MS4 and a receiving water. 14 

The finding that BMP treatment must occur before discharge is—the finding 15 
appears to be based upon a misinterpretation of the applicable Clean Water Act 16 
regulations cited and the EPA guidance cited in the fact sheet.  The cited Clean 17 
Water Act regulation is a regulation that governs the identification by a state of 18 
designated uses for purposes of developing water quality standards, and it 19 
simply prohibits the designation of waste assimilation or transport as a 20 
designated beneficial use. 21 

It does not state that or prohibit the incidental or existing use of waters of the 22 
United States or receiving waters for purposes of waste transport or assimilation, 23 
and in fact— 24 

EA: Could you summarize? 25 

PS: Yes.  In fact, the whole NPDES program is based upon the issuance of NPDES 26 
permits, which through the application of water quality standards and effluent 27 
limitations, actually authorize the discharge of waste to receiving waters.   And 28 
finally, of course, it seems to be counter-productive and is inconsistent with the 29 
State Board order, which actually encourages regional approaches. 30 

The finding that natural streams used in the urban runoff or receiving waters 31 
does not even address new Supreme Court decisions and Ninth Circuit 32 
decisions, which affect the meaning of “waters of the United States,” and I would 33 
only say here that the bottom line is that any decision that any particular stream 34 
or drainage is a water of the United States or an MS4 must be made on a case 35 
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by case basis and cannot be made in a blanket determination as in the current 1 
Tentative Order. 2 

Finally, the third issue is the determination—the finding—that these urban 3 
streams are both a receiving water and an MS4.  We believe that that’s 4 
inconsistent with the definition of MS4 and characterizing such conveyances as 5 
both an MS4 and a receiving water, again, creates uncertainty as to what 6 
requirements apply and discourages regional treatment approaches.  Our 7 
proposed revisions here are to delete findings F7 and related permit limitations 8 
on the location of BMP treatment controls and receiving waters, to modify finding 9 
3D to state that urban streams used to convey urban runoff may be components 10 
of the MS4 or may be receiving waters, but not both, and to the extent 11 
necessary, determine on a case by case basis which drainages are components 12 
of an MS4 and which are receiving waters based on current federal law. 13 

At this point, I would like to turn the podium over to Mr. Paul Glaab, who will bring 14 
our presentation to a conclusion. 15 

EA: And I see I must probably set a parameter.  Is eight minutes enough? 16 

PG: It’s more than enough.  I’ll be very quick. 17 

 Mr. Chair and members of the panel and staff, my name is Paul Glaab, and I’m 18 
the Mayor Pro Tem of the City of Laguna Niguel and a member of the Board of 19 
Directors of the Orange County Council of Governments.  I also represent the 20 
South Orange County cities on the Southern California Association of 21 
Governments. 22 

 In your packet of comments, you have letters from our city and the Orange 23 
County Council of Governments raising similar issues and concerns to those that 24 
have been presented to you today by the County’s legal and technical 25 
representatives.  We share with you the goal of clean water, but must also fund 26 
these programs and ensure that our resources are used wisely.  We respectfully 27 
differ with your staff on how to attain the goal of clean water, and we believe that 28 
the law and regulations afford us much greater flexibility to implement programs 29 
than the proposed new stormwater permit allows. 30 

 My comments today focus on the steps that should be taken next to resolve the 31 
issues raised by the permittees and the Council of Governments in order to 32 
achieve a new and effective stormwater permit.  We request that, as Board 33 
Members, you direct staff to keep the hearing record open and comment period 34 
open.  We request the opportunity to allow additional comments to be presented 35 
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up to and at the final permit adoption hearing.  This procedural step will allow 1 
further communication between your staff and the permittees to find common 2 
ground on the final stormwater permit to be adopted by your Board.  It will also 3 
allow for any unresolved issues to have final consideration by the Board before 4 
adoption. 5 

We specifically request you direct staff to meet and work with permittees to 6 
resolve the technical and legal issues raised today and in the written comments.  7 
In particular, we would like to understand the factual basis for many of the items 8 
that are included in the draft permit that were not proposed by the permittees 9 
during their extensive review of our existing stormwater programs and in 10 
preparing the report of waste discharge. 11 

We also ask you to direct staff to resolve issues where the permit restricts 12 
actions that appear to hold great promise for improved water quality.  In 13 
particular, the policy restriction on locating treatment facilities within a water of 14 
the U.S. appears to preclude the most promising approaches and solutions that 15 
have proven effective in small local demonstration projects and are under 16 
consideration on a regional basis. 17 

Mr. Chairman, I appreciate the opportunity to speak to you today and make these 18 
specific requests.  Keeping the hearing record and comment period open and 19 
allowing comments at the final permit adoption hearing will provide for not only 20 
good public process but also a continuing opportunity for discussion and 21 
resolution of some of the main issues that concern the draft permit. 22 

As an elected official responsible for funding the stormwater program, I believe 23 
these requests are fiscally and socially responsible and represent good public 24 
policy for all parties.  Thank you so much. 25 

EA: Thank you, and I do have a question about funding.  The funding requirements in 26 
the permit, as an elected official, have you had feedback or do you understand 27 
what they’re requiring and will it be a hard sell for your community? 28 

PG: Well, we’re committed to clean water, but I think the funding issues still need to 29 
be resolved, and I think we will certainly be taking a look at that. 30 

EA: Any ideas? 31 

PG: I’m going to let the expert handle that. 32 

LM: I know that your question is directed to Mayor Pro Tem Glaab as an elected 33 
official, but I think that our answer to this is that we have been working on a 34 
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regional strategy County-wide and South County-wide.  We have probably 1 
unprecedented collaboration between the 12 cities, the County, the Flood Control 2 
District, and the ten water and sewer districts in South Orange County on a 3 
program for cost-sharing both capital projects and operation and maintenance in 4 
the future.  We’re developing the fine points of that right now, and we just think 5 
it’s inappropriate and unnecessary to have a detailed new requirement for 6 
developing a particular kind of business plan to tell us to do that. 7 

EA: Okay.  Dan, do you have any questions for— 8 

DJ: And I’m sorry, I’m not going to remember your name.  The second gentleman. 9 

RB: Richard Boon. 10 

DJ: Thank you very much.  My apologies.  This goes to the issue of—well, I guess 11 
there’s a couple of things going on here.  One I’ll just deal with quickly is the 12 
issue of infiltration of urban runoff and the possibility of inadvertently 13 
contaminating the groundwater is an issue that I’m actually fairly conversant in, 14 
and I actually have seen some studies that contradict what you were reporting, 15 
that it is indeed an issue, particularly with respect to certain phase organic 16 
chemicals, MTBE and some other recalcitrant chemicals.  I guess I would be 17 
interested—you cited a study, and I wasn’t quick enough to jot down the name of 18 
the study, but I would recommend that you submit that citation at least to staff, 19 
and I’d like to have an opportunity to have a look at that and see if you have 20 
some evidence that supports your point of view.  It’s different than mine. 21 

 I didn’t quite catch what you were saying with respect to you had called out—this 22 
is in the area we’re talking about some of the requirements were perhaps overly 23 
prescriptive, or maybe this was actually a different comment, but with respect to 24 
sewer collection agencies and duplicative oversight or there was, you know, this 25 
is something that you believe is contrary to an existing program that you have or 26 
just doesn’t convey benefits given the cost—would you elaborate a little bit on 27 
what it was? 28 

RB: I think one of my colleagues from one of the South County cities that also has 29 
stormwater program responsibilities and sanitary sewer collection system 30 
responsibilities is going to talk to that specific point later on. 31 

DJ: I’ll defer.  Thank you. 32 

RW: I don’t have a question, but I would like to take a break.  I need to go to my 33 
vehicle and get my computer glasses. 34 
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EA: If there are no more questions, we’ll take about an eight minute break, and we’ll 1 
pound the gavel in about eight minutes. 2 

[BREAK] 3 

 One of the Board Members will—but in the meantime if I could have Mayor Diane 4 
Harkey come up, and to follow her, Councilman Peter Herzog.  Were there any 5 
other elected officials who made out a—just to make sure.  Okay.  All right, and if 6 
you could just wait until Richard gets back. 7 

DH: Sure, no problem.  Thank you. 8 

EA: If you’d like to just tell us about the City of Dana Point. 9 

DH: It’s a fabulous spot!  Come on down, we’ve got all sorts of activities going on!  10 
We’re having a good time there, and we are cleaning up our ocean. 11 

EA: I took a short cut.  They had a Sig Alert, just south of here, and so I went through 12 
the City of Dana Point, and I was surprised how much better the traffic was in the 13 
morning now. 14 

DH: It’s getting there.  You know, every time we get something squared away, 15 
CalTrans decides to change something, and then we have to close a lane again, 16 
but we’re trying. 17 

EA: Okay.  I think we’re ready. 18 

DH: Anyway, I’m sorry.  I am Diane Harkey, Mayor of the City of Dana Point.  You’ve 19 
heard that we are being proactive on a County-wide basis, and we are being 20 
proactive also in our city, and as you know, the City of Dana Point is a 21 
copermittee and has a great working relationship, we feel, with the other 22 
copermittees as well as the County of Orange in terms of water quality.  We are 23 
requesting that there be flexibility in the permit to continue the very successful 24 
programs that are currently being used in our City of Dana Point because we are 25 
at the end of the pipe, as you know. 26 

 Water quality is top strategic goal of our City, and just to put this in a little bit of a 27 
context, we have a population of 37,000, six square miles, and a budget of 28 
roughly $28 million annually.  We are not a large city, but we have a large swath 29 
of the beaches here.  Our City has recently invested $20 million for catch basins, 30 
trash separation units, diversions, and we built, as you have heard, a highly 31 
acclaimed Salt Creek Ozone Treatment Facility and are working closely with the 32 
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Ocean Institute on watershed programs.  We are proactive; our residents 1 
demand it; our constituents demand it County-wide. 2 

 There are some provisions in the current permit that would have a negative 3 
impact on those successful programs.  For these reasons, and many others, we 4 
request that the Board direct staff to work with the copermittees and other 5 
affected stakeholders to address specific concerns with the goal of amending the 6 
current permit in order to improve water quality. 7 

I, on behalf of the City of Dana Point, wish to add that I support the County’s 8 
recommendations and findings, and I’m not sure if you’re aware of it, but I am 9 
running for the State legislature, and one of my platforms is that the regulatory 10 
agencies exhaust due process with regulated communities.  Therefore, please 11 
keep this hearing open, especially since you have one additional member that 12 
needs to be seated, and allow our community, our staff, to work with your staff so 13 
that we can perfect the permitting system. 14 

I thank you very much for the work you’ve done.  Like I said, I’m not going to get 15 
detailed; Brad Fowler, our Director of Public Works, has submitted a letter with 16 
numerous details, you’ve got reams of information from the County.  Please help 17 
us to work together; we have the same goals, we desire the same quality that 18 
you do, and I appreciate the opportunity to speak with you today.  Thank you. 19 

EA: I did have a question about the Salt Creek Ozone Treatment. 20 

DH: Right. 21 

EA: Did that come about as a regional get-together, or did you guys, as the lead 22 
agency, bring it about and force it on the other guys, or how did you— 23 

DH: We didn’t force it on anyone.  We did discuss it regionally.  We did end up 24 
actually implementing it at the City level and procuring funding at the City level, 25 
not the regional level, because it was very difficult—we had the problem at the 26 
end of the pipe, and we have proven that it works.  Our beach and Salt Creek is 27 
really not posted, and it’s a very good system; however, if we were to implement 28 
anything like that for San Juan Creek watershed, which is a much larger 29 
watershed, we would need regional cooperation.  I think the Salt Creek plant was 30 
about $6 million, and we are now, as a City—of which about $4 million, I believe, 31 
was federal funding, grant funding.  Brad can go into that in more detail, but we 32 
are pursuing an epidemiological study for Doheny Beach, and we have a lot of 33 
programs underway, and so I would just like to ask that you help us to reach our 34 
common goals.  Thank you very much. 35 
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EA: Thank you. 1 

PH: Good morning, Mr. Chairman, Members of the panel.  My name is Peter Herzog, 2 
and I’m a Council member with the City of Lake Forest, one of the copermittees, 3 
and our City has submitted a lengthy letter, unfortunately, regarding the Tentative 4 
Order, and so I certainly incorporate that into my comments today; I certainly 5 
won’t reiterate all of the technical issues.  As you’ve heard so far, there are 6 
numerous questions, and so I, too, want to echo both the comments of the 7 
County and Mayor Harkey with regard to the absolute need to keep this public 8 
hearing open as well as the comment period, and there are numerous reasons to 9 
do so. 10 

 One, your questions with regard to how cities work together.  In South County, 11 
the cities have really come together over the last ten years on numerous issues, 12 
and in fact, the mayors of the South County cities get together regularly to 13 
discuss issues of common concern, and certainly water quality is, because we 14 
have adopted the idea that, whether you’re a beach city or an inland city, as Lake 15 
Forest is, water quality is an issue to discuss and work on, and in fact, the inland 16 
cities as well are putting out a substantial amount of money to work on this issue, 17 
and we prefer to have our money go to projects that actually clean water as 18 
opposed to bureaucratic necessities, such as paperwork. 19 

The other thing, also, is that there is currently—you’ve probably heard about the 20 
Aliso Creek project—where the cities of Orange County, on their own, are trying 21 
to come together and work on a program that can actually clean water, and as 22 
you’ve heard mentioned, it sounds as though one of your requirements would 23 
actually abrogate the ability of the cities to do that Salt Creek project.  But, 24 
specifically, I want to reiterate the concept of keeping both the public hearing 25 
open as well as the comment period and ask that that be your recommendation 26 
to the Board, particularly in the situation, after having been 12 years as an 27 
elected official and a public servant on many commissions, to have a body of 28 
less than a majority hearing the testimony and moving forward with 29 
recommendations to the full Board is very unique and very odd, quite frankly.  30 
While staff has cited a Code section, that Code section raises numerous other 31 
issues as well. 32 

Additionally, I think the notification of this hearing does raise some questions that 33 
can be challenged in the future.  The initial notice, in particular, did raise a 34 
specific concept of closing the public hearing and the comment period.  The 35 
amended notice does not.  In fact, it specifically says the panel hearing will be 36 
conducted for the purpose of hearing, discussing, and deliberating public 37 
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testimony.  It then goes on to say that the Board Members will not take action to 1 
adopt the Tentative Order, which, of course, was not even noticed in the first 2 
place, so it was an unnecessary comment.  But nowhere in the amended notice 3 
is there any reference to closing the public hearing as well as the comment 4 
period.  Additionally, the Code section cited, which is Water Code 13228.14, 5 
specifically says that no party who appears before the panel is precluded—and 6 
I’m reading it—is precluded from appearing before the Regional Board at any 7 
subsequent hearing relating to the matter.  So the specific Code section you’re 8 
currently operating under, which is interesting, specifically calls into the idea and 9 
actually allows for additional comment following today’s hearing, and it’s 10 
interesting also that in this same Code section— 11 

EA: Could you summarize— 12 

PH: Yes, I will.  I actually have the yellow light still.  I did want to also indicate that the 13 
Order does specifically—the Code section also specifically says that the parties 14 
who appear at the hearing are to get a requested copy of anything that does 15 
come out.  So, again, I do want to strongly urge this panel to recommend that the 16 
public hearing and comment period stay open. 17 

You had a question earlier about the financial aspects, and yes, that is extremely 18 
problematic.  There are numerous legal constraints on city councils as far as 19 
dedicating long term revenues, and in fact, there are Supreme Court cases that 20 
actually preclude us from binding future councils as well as many other aspects, 21 
and additionally, as I mentioned, I think it is unfortunate that when cities are 22 
trying to work together, to come down with a prescriptive aspect, it basically kind 23 
of infers that we’re not doing what we’ve said we would like to do.  Again, there 24 
are numerous other issues, but obviously, in three minutes, you cannot address 25 
those, and it clearly, from the County’s comments, which obviously we endorse, 26 
there is a strong need for further dialogue due to the disparity that currently 27 
exists. 28 

So thank you very much, and I’m happy to answer any questions. 29 

EA: Thank you.  Okay. 30 

RW: …and I think we can stick with that decision to just kind of leave it until the end, 31 
but I would just suggest to the other speakers that you don’t need to address the 32 
issue of us keeping the hearing open.  I would just suggest that—we didn’t want 33 
to get bogged down in the discussion of the procedure and that sort of thing— 34 
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PH: Unfortunately, in a public process, procedure and process is actually 1 
everything— 2 

RW: I understand that. 3 

PH: Quite frankly, if the panel had taken the initiative to indicate they would not make 4 
such a recommendation, people wouldn’t have to comment on it, but the fact of 5 
the matter is, in a process, you need to lay your record so that it is very clear and 6 
particularly in light of this one Code section, quite frankly, I would encourage 7 
everybody who’s in the room to stand up, even if they don’t want to make 8 
comments, and at least indicate they’re here because I would submit that 9 
subsection (b) of the Code section— 10 

RW: You’ve made a complete record for us— 11 

PH: If I could complete my comment, sir.  I would encourage everyone in the 12 
audience to stand up and indicate they are present, even if they did not turn in a 13 
card, so that they can utilize subsection (b) of the statute you’re operating under 14 
to be able to speak in the future since there has been no closure on that issue.  15 
Hopefully, at the end of this hearing, you will bring closure to it, but you’ve left it 16 
open. 17 

DJ: I was trying to indicate that I agree with you, and that I don’t think that it’s a 18 
problem, but if that’s not a sufficient indication, I— 19 

 And you have laid the record, the administrative record now has your objection 20 
and has sufficient record of your indication that the hearing should be left open. 21 

PH: Yeah, and it’s very easy.  I mean, you’re one of four— 22 

[CROSSTALK] 23 

DJ: And it doesn’t need to be repeated by all the other speakers for the 24 
administrative record to have— 25 

PH: Well, if you’re stating for the record you’re waiving that requirement, that’s fine. 26 

RW: It’s a matter of administrative law, it doesn’t need to be entered by every single 27 
member of the hearing— 28 

[CROSSTALK] 29 

 --for every speaker to enter the objection as far as retaining—keeping the 30 
hearing open. 31 
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PH: Yeah, but under subsection (b) of the Code— 1 

[CROSSTALK] 2 

PH: I wonder if it wouldn’t be possible that we couldn’t get into this.  I want to get the 3 
last word in on this subject. 4 

RW: It’s not necessary.  I think we’ve got the message, and you don’t need to 5 
continue to try to get in the last word on this, so—I hear what you’re saying. 6 

PH: With all due respect, I am not trying to get in the last word— 7 

RW: No, the point is that I hear you very clearly, and I’m going to consider exactly 8 
what you said, and I think this gentleman made the point that it’s in the record 9 
now. 10 

PH: Okay.  Thank you. 11 

EA: Okay.  In any of the rest of the copermittees, was any of it an organized 12 
presentation?  Okay. 13 

 I think you had a question about the in-stream creek treatment? 14 

DJ: Yes. 15 

EA: Do you want to—Okay.  Tim Casey would be next, followed by Brad Fowler and 16 
Tom Bonigut, but before you start, I think you had a question for clarification. 17 

DJ: Yeah.  I wanted to recall Mr. Haas, and if Mr. Richards could provide you with 18 
some assistance on this issue, we probably will need it.  I think there’s a fairly 19 
complete analysis of the law as to streams and whether they can be part of the 20 
MS4 and be a receiving water, and we’ve got, you know, Supreme Court 21 
language quoted.  It’s, you know, you can always quote a specific part of a case, 22 
and I haven’t read this entire case as to know whether or not this isolated section 23 
is a complete answer to the question, but I do think it’s a recurring theme here, 24 
and it seems to be both law and substance to the way that we want to deal with 25 
the stormwater issues here in Orange County, and I’d like to address this issue 26 
now, if we can. 27 

JH: Okay, if Mr. Richards is okay with me starting off, I will definitely let him handle 28 
legal citations, etc., but I want to make two points.  First, to let you know we are 29 
aware of the Swank case, Rapanos case, both of which were mentioned.  We 30 
are more familiar with them under our Section 401 water quality certification 31 
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program because what they do is provide some more guidance, or lack of direct 1 
guidance in some cases, for which projects are actually going to be subject to 2 
that part of the Clean Water Act or not, and as you mentioned, the gist of it is that 3 
the determination of federal waters is going to be made much more difficult now, 4 
but the Army Corps of Engineers is going to be providing some clarifying 5 
guidance at some point to help their field inspectors determine when a 6 
streambed or a wetland or a pond, etc., is a federal water subject to the Clean 7 
Water Act. 8 

In this case, in the stormwater permit, what I’m hearing is two issues.  I’m hearing 9 
a misunderstanding, a miscommunication, or a confusion of the issues, and 10 
those are:  1) whether or not you can put a BMP in a creek or convert a creek to 11 
a BMP, that issue is over here; the second issue is can we implement a regional 12 
treatment or a regional best management practice of some kind, and I want to 13 
make sure that we all understand that those are two entirely separate issues. 14 

On one hand, a regional treatment BMP can be anywhere.  Regional treatment 15 
BMPs can be located in an upland area, where a whole bunch of underground 16 
pipes or surface flows discharge into but paid for by a suite of developers in a 17 
new area, a suite of cities if it’s a jurisdictional area, but regional means it treats, 18 
you know, a big area.  It does not mean it’s located in a creek.  So for example, 19 
you could have a built out hillside—I’m thinking of Aliso Viejo, for example—20 
pretty much built out on the hill, storm drains are underground, and they 21 
eventually discharge to Aliso Creek at a big dissipater basin, for example.  The 22 
County got funding from the Clean Beach Initiative to put an ultraviolet based 23 
treatment system at that dissipater basin before that storm drain discharges into 24 
Aliso Creek.  That’s a treatment BMP, serves a large area—I mean a regional 25 
BMP serving a very large area—but is not located within a receiving waters. 26 

In a new development kind of zone, where you would have several developers—27 
in this situation it might not be fully appropriate, but you can think of a 28 
redevelopment type of project—where they want to treat that water using some 29 
giant basin of some kind, located over there, and they’re going to funnel their 30 
storm drain discharges underground to this one, big zone.  That zone does not 31 
need to be in the middle of a creek, it can be in an upland area.  We see that 32 
often, and those issues were hashed out during the existing permit.  This issue of 33 
allowing regional treatment BMPs is not really new.  I understand what they’re 34 
commenting on, but I want to make sure that we understand the permit does not 35 
prohibit a regional based BMP.  That’s the first point. 36 
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The second point is the in-stream location of treatment BMPs.  This, again I 1 
think, is sometimes—gets clouded, and maybe we have not done a good enough 2 
job of explaining what we’re talking about here.  The gist of the matter is the 3 
federal regulations require that stormwater pollutants are treated before they are 4 
discharged to water bodies.  That is the intent of the point source pollution control 5 
program for municipal storm water.  You need to implement measures to prevent 6 
the discharge of pollutants beyond the maximum extent practicable into receiving 7 
waters.  So, whether or not they want to put a treatment BMP in the middle of a 8 
creek or at the bottom of a watershed, that’s a separate issue from having to 9 
treat pollutants before they get into that creek. 10 

For example, the Salt Creek Ozone Plant, which has been discussed 11 
substantially today, and with which I am quite familiar, is located approximately—12 
if you’re not familiar with it, the gist of it is that it is located approximately at Coast 13 
Highway.  Salt Creek pass starts up in Laguna Niguel, comes down into Dana 14 
Point, goes in a giant culvert under Coast Highway, then hits a concrete energy 15 
dissipater basin area, and then flows onto the beach.  So what they did was, they 16 
sucked the water out of that culvert, basically, pipe it up to the ozone plant on the 17 
golf course, and the effluent from that plant goes back to that dissipater basin on 18 
the beach.  So in this case, what they’ve done is they’ve spent resources, and a 19 
state Clean Beach Initiative grant also helped fund it, as she mentioned, a project 20 
to disinfect the water at the beach, but that’s fine.  That’s a separate issue.  What 21 
that does—it does not preclude that— 22 

DJ: I apologize. 23 

JH: --from being able to treat the water from the discharges that go into the creek. 24 

DJ: This is all helpful for me, in terms of understanding the way that the law overflows 25 
into the mitigation measures here, but in terms of the law, and I understand that 26 
you’re looking for further guidance to come from the Army Corps of Engineers, 27 
but that’s the way the law always is, that there’s always going to be something 28 
that’s going to make it clearer, tomorrow.  But just stopping today and looking in 29 
our rear-view mirror at the case law that’s out there, and maybe it was 30 
misdirected to ask you to answer a legal question. 31 

In response specifically to the law on a stream, and not so much a creek, as 32 
being a receiving water and an MS4, the state of the law today, can you help me 33 
and somewhat respond to Orange County’s comments here in their analysis, Mr. 34 
Richards? 35 
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JR1: Obviously, we’re going to have to take a more careful look at their comments and 1 
what modifications may be necessary to the findings in the permits as a result of 2 
that, but what we can say is that there are, in many cases, situations where 3 
waters of the United States are used as a component of the MS4, and the fact 4 
that a stream segment is being used as a component of the MS4 does not 5 
preclude it from being waters of the United States.  Waters of the United States—6 
the boundary between waters of the United States and waters that are not waters 7 
of the United States is necessarily uncertain and must be evaluated on a case by 8 
case basis.  The cases that have come down that have been cited, the Rapanos 9 
case and the Swank case, both dealt with wetlands situations.  In most of the 10 
MS4 context, you’re not dealing with wetlands situations, you’re dealing with 11 
actual either streams or streams that have been channelized.  So, the 12 
determination of whether this is waters of the United States or tributary water of 13 
the United States is probably going to be somewhat less difficult in those 14 
contexts than it was in the context of the isolated wetlands that were being 15 
addressed in some of these recent decisions. 16 

 I’m not sure I can go much further than that because it is a case by case 17 
determination, but certainly there are components of the MS4 that are waters of 18 
the United States. 19 

DJ: So, even if the sentence in the Rapanos case is dicta, then the sentence stating, 20 
“the phrase does not include channels through which water flows intermittently or 21 
ephemerally or channels that periodically provide drainage for rainfall,” this may 22 
be a case about isolated wetlands, but is that not kind of some clear authority 23 
from the Supremes as to where they see streams or channels within the 24 
definition of waters of the United States? 25 

JR1: It certainly—yes.  It is—it obviously is going to be relevant to our determinations 26 
of what are waters of the United States and what are not. 27 

LM: Can I have 30 seconds to clarify what our point was? 28 

EA: Sure. 29 

LM: This is obviously a very important issue and the heart of a number of our 30 
comments, so I want to be clear.  What Mr. Haas said is correct about the 31 
permit’s view of regional BMPs, but the point is there are different kinds of 32 
regional BMPs.  Some kinds of regional BMPs might not be affected by the issue 33 
that’s raised here, but other kinds of regional BMPs would be, and we believe, 34 
and our major concern is, that the permit as a whole, and this particular provision 35 
about the MS4 receiving water language is one of the provisions in the permit 36 
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that contributes to this, but the permit as a whole prohibits regional treatment 1 
control BMPs, and as a matter of law and policy, we have problems with that, so 2 
we want you to consider not only the fine points of the legal arguments, which 3 
we’ve submitted written information about and can talk about further, and which 4 
we need to talk with the staff more about, but there is also the policy issue of 5 
whether the Board wants to prohibit those kinds of treatment control BMPs rather 6 
than finding provisions in the law that allow it.  Thank you. 7 

EA: Jeremy, just real quick.  What you guys are saying is that you don’t want them in 8 
the stream, right?  The BMPs?  They can be in structures but not in streams. 9 

JH: We have two goals:  one, treat the pollutants before they’re discharged to the 10 
streams and streambeds, water bodies so that you can protect those; second, we 11 
want to encourage the restoration of the natural functions of—many of the urban 12 
streams have been modified or significantly altered to convey the stormwater.  13 
It’s a fine line sometimes between a restoration project versus a project that has 14 
been designed specifically to maximize the uptake and treatment of pollutants.  15 
Our intent is to make sure that projects that try to increase the water quality of 16 
those streams resemble more of a natural streambed condition and less of a 17 
treatment works. 18 

DJ: Ms. Shanks, I would like for you to help. 19 

PS: With regard to the finding that prohibits the location of treatment BMPs within a 20 
receiving water, we believe that the basis for that is simply flawed.  There is no 21 
basis for it in the federal Clean Water Act.  They refer to the designation of 22 
beneficial uses as the basis for saying you can’t place a treatment unit in a 23 
receiving water.  It’s totally inapplicable.  They refer to an EPA guidance, which 24 
talks about considerations that you make when you decide whether to place 25 
treatment in wetlands.  They don’t say it shouldn’t be done; they just say you 26 
need to take these considerations into account, and that placement in the 27 
receiving water, which a wetland is or may be, may be the best or only 28 
alternative.  Second, with regard to whether any water is a water of the United 29 
States or an MS4 is a mixed question of law and fact.  What we are objecting to 30 
is not the idea that any component of the drainage system may be either a 31 
receiving water or an MS4; what we are objecting to is the blanket finding that all 32 
urban streams or natural drainages that are used to convey stormwater are 33 
waters of the United States and an MS4.  It’s just a blanket determination, and 34 
it’s those blanket determinations that we find objective, and those decisions have 35 
to be made on a case by case basis, and that would be consistent with the 36 
Supreme Court determination. 37 
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EA: All right.  Thank you for the clarification. 1 

TC: Actually, that was fascinating.  My name is Tim Casey, and I’m the City Manager 2 
of the City of Laguna Niguel, and I also have the privilege of chairing the Water 3 
Quality Committee of the Orange County City Managers Association.  I’ve been 4 
the City Manager of Laguna Niguel for nearly 17 years, so I’m trying to address 5 
you today as a practitioner, as someone who actually tries to help our Mayor and 6 
City Council and our professional and technical staff to make water cleaner within 7 
all these limited resources and with the always competing priorities. 8 

 Three points I want to talk about very quickly.  First, I’m going to, I guess, join 9 
those that feel that the proposed permit is becoming more and more prescriptive.  10 
We’ve moved from about 50 pages to 80 pages, not counting the addendums.  I 11 
appreciate the fact that your staff and you have the challenge of trying to balance 12 
flexibility and discretion on the part of the permit holders with asking us to do 13 
more things and do things better, which inevitably, becomes more prescriptive 14 
and more mandatory.  My request would be that you ask your staff and ask 15 
yourselves to review and reconsider all of the new requirements, all of the new 16 
prescriptions, all of the new mandates, and make sure that there is a strong and 17 
compelling factual or scientific basis for the new things that we’re being asked to 18 
do, and where you fail to find such compelling justification, offer up those new 19 
ideas as guidelines for our consideration, options for our consideration. 20 

 I also wanted to talk about maybe the administrative burdens that appear to be 21 
associated with the new permit.  I smiled when I heard Mr. Robertus indicate that 22 
the regional office is taking steps to create a paperless work environment, and I 23 
commend that, and the reason I had to smile was because I really feel that the 24 
proposed order is becoming much more paperful, much more paper intense, 25 
requiring many more reports, studies, plans, evaluations, assessments, and 26 
updates, and I think that we all have to keep in mind that a dollar spent on a plan 27 
or a study or a consultant is a dollar not available to put into programs and 28 
projects on the ground that make water cleaner.  A day of staff time spent 29 
preparing such a report, preparing such an assessment, overseeing a 30 
consultant’s activities, is a day of time that we don’t have to provide public 31 
education, meet with a homeowner’s association, do a field inspection, carry out 32 
the on-the-ground requirements of the permit. 33 

 There are two examples that strike me as a practitioner, one of which I think is 34 
wholly impractical, and the other I think is really unnecessary.  The first is the 35 
proposed requirement for an annual analysis of the fiscal benefits realized from 36 
the implementation of the stormwater permit.  As a public executive, I actually 37 
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can’t think of how I would implement such an evaluation once, let alone on an 1 
annual basis, and I guess my worst case scenario, I contemplate the 2 
engagement of expensive economic consultants trying to somehow compare and 3 
contrast the costs of our program with some intangible, often esoteric, academic 4 
potential benefits of the program.  That certainly isn’t something that we should 5 
be required to do, purely on a local basis, permittee by permittee.  I’m not even 6 
sure that it is something that I would wish on the County as the lead permittee or 7 
all of us collectively.  I respectfully request that that requirement be deleted. 8 

I’m also concerned about the proposed stormwater funding business plan.  Some 9 
of us do and some of us don’t project revenues and expenditures on a multi-year 10 
basis.  This seems, to me, to assign some unique and perhaps inappropriate 11 
significance to a sub-function of a department of a city, when we’re probably not 12 
doing the same thing with respect to police service, fire service, other public 13 
works functions, recreation programming, and so on.  As a result, I would also 14 
suggest that that provision be deleted. 15 

But in the broader context, I think that our goal should be paperwork reduction, 16 
not production, because again, we want to maximize the staff resources and the 17 
financial resources available for putting program on the ground and getting water 18 
cleaner. 19 

Finally, I do want to comment on the issue of whether or not the permit language, 20 
specifically or by intent, is intended to prohibit the use of treatment facilities in 21 
waters of the U.S.  Thank goodness I’m not a lawyer; I’m just a guy trying to 22 
deliver program and product to the ground and make water cleaner.  I’ve read 23 
and I’ve reread the provisions of the Clean Water Act, the applicable federal 24 
regulations, and the EPA guidelines cited in the fact sheet, and there appears to 25 
be reasonable disagreement over the interpretation of those particular provisions. 26 

You’re a regulatory agency.  As a city, I’m a regulatory agency, and I think that 27 
it’s incumbent upon all regulatory agencies to err on the side of maximizing the 28 
opportunities and the options for those that we regulate to succeed.  Err on the 29 
side of what works.  We know a lot more today than we knew five years ago.  30 
Please don’t limit our toolbox or where we can actually employ our tools.  As a 31 
city manager, I regularly have to take conflicts— 32 

EA: Could you summarize? 33 

TC: Yes. 34 

EA: Thank you. 35 
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TC: --conflicts, professional and technical information, and sort of bring it down to 1 
digestible sound bites and analogies for my governing board, and I want to give 2 
you one that is not imperfect but I think is relevant.  Prohibiting the placement of 3 
treatment facilities in and around waters of the U.S., particularly if there is 4 
reasonable disagreement among lawyers and professionals as to whether that’s 5 
really what the law and the regs require is tantamount to telling a cardiologist that 6 
he or she can no longer use angioplasty, stents, or bypass surgery to treat heart 7 
disease.  In the future they must only control that through changes to diet, source 8 
control, and while I would argue as a stormwater program manager that we all 9 
have to do better efforts to deal with what goes into the MS4 and source control, 10 
it is, in my humble opinion, inevitable that improving water quality, particularly 11 
bacterial issues, may require and will require more invasive intervention and 12 
even surgery at key regional locations to serve our patient.  Please don’t limit our 13 
toolbox.  Thank you. 14 

EA: Thank you.  Brad Fowler? 15 

BF: Good morning.  Thank you for the opportunity to address you all this morning.  16 
My name is Brad Fowler; I’m the Director of Public Works for the City of Dana 17 
Point.  I’m also the past president of the City Engineers Association of Orange 18 
County, and I’ll be brief. 19 

 First of all, the City would like to recognize that the joint efforts of our Orange 20 
County Water Quality Experts behind me, many of them, and the efforts of 21 
Jeremy Haas and other members of Board staff, have provided major water 22 
quality improvements during this permit period.  We’ve been doing a great job 23 
producing verifiable and wonderful results together. 24 

 However, in the current permit, all three beach cities are now petitioning—excuse 25 
me, I misread here—South Orange County represents a small portion of the San 26 
Diego Region, having only three beach cities:  Laguna Beach, Dana Point, and 27 
San Clemente on the coast.  If you remember the map of the watersheds all 28 
funnel down, basically, through those three cities.  However, in the current 29 
permit, all three beach cities are now meeting requirements and petitioning for 30 
delisting of beaches from the 303(d) list.  Isn’t that what we’re all striving for? 31 

 We are asking for adjustments in the Tentative Order to facilitate and enable our 32 
successes to continue in this unique San Diego Region sub-area.  Even Heal the 33 
Bay recognized some of Dana Point’s successes by raising grades from D and F 34 
to A and B for places such as Baby Beach and Monarch Beach in this last year. 35 
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 Second of all, the City of Dana Point asks the Board to refrain from some of the 1 
new prescriptive requirements in this permit regarding, particularly, bacteria 2 
impaired water bodies until the results of our major Doheny State Park 3 
epidemiological and microbial source tracking study are completed in the next 4 
permit period.  Cal Berkeley, SCCWRP, and the City of Dana Point are 5 
conducting this major epidemiological study and microbial source tracking study 6 
of Doheny State Park beach, which follows the pilot study done at Mission Bay a 7 
couple of years ago.  This study begins this year and will be completed in 2009; 8 
it’s going to take us three years.  This multi-million dollar study, funded in part by 9 
the City, is a major effort to improve our scientific knowledge base. 10 

 The lion’s share of the watershed area of Southern Orange County is in this San 11 
Juan Creek watershed, which empties into Doheny State Beach.  We believe the 12 
seven cities in this 133 square mile watershed affected by this study and the 13 
Regional Board would like to see and want to see if this study supports the 14 
Mission Bay study and alters our current bacteria test driven requirements for our 15 
Southern California beaches before continuing with new bacterial TMDL 16 
requirements in this watershed. 17 

EA: You promised to be brief. 18 

BF: I did. 19 

EA: If you could summarize, that would be great. 20 

BF: However, the federal and state government timetables will not allow this.  The 21 
TMDL establishment period must precede this important scientific study.  The 22 
point is we’re already doing a major study; we’re going to have to do the TMDL to 23 
meet the timeframes, so let’s expend our effort on that instead of some of the 24 
new prescriptive requirements in the Order.  Thank you very much for your 25 
consideration.  We do support the Orange County Order. 26 

DJ: Which prescriptive requirements would you suppose would be eliminated 27 
pending the results of this survey? 28 

BF: Do you want me to cover—I don’t want to repeat some of the issues that have 29 
been mentioned earlier. 30 

DJ: If you could just give me a brief list, one, two, three, or if we can hear it later, then 31 
that’s fine. 32 

BF: Could I direct it, in being brief—we’ve got details in our letter from the City of 33 
Dana Point. 34 
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DJ: I’ve read most of the comments, but yeah, forgive me for not being specifically 1 
conversant with yours.  That’s fine; I’ll defer to your comments in your agenda 2 
package. 3 

BF: Thank you. 4 

EA: Tom Bonigut? 5 

TB: You got it right, so I appreciate it.  Thank you very much.  My name is Tom 6 
Bonigut with the City of San Clemente.  I’m the city’s Environmental Programs 7 
Manager, and again, thank you for having this panel discussion today.  I 8 
appreciate the opportunity to share a few comments with you. 9 

 I want to start by just reiterating that I think, as a program manager with one of 10 
the permittees, that I do think that the Orange County Stormwater Program is a 11 
success.  It’s a collaborative and very proactive program, and it actually does 12 
produce water quality improvements and positive outcomes, and I am concerned 13 
with the Tentative Order; I don’t believe that the Tentative Order that’s before us 14 
today has really fully considered the commitments that we, the copermittees, 15 
collectively have made in our report of waste discharge submittal, and I do think 16 
that by adding specific provisions in the permit that seem to be unsubstantiated, 17 
as you heard, that it seems to indicate that we have a somewhat deficient 18 
program, and I don’t agree with that. 19 

 As was noted, we did apply the program effectiveness assessments by CASQA, 20 
the California Stormwater Quality Association, and we did a very thoughtful 21 
assessment of our program, as we are required and responsible to do, and our 22 
submittal did note many positive outcomes, one of which, a recent example has 23 
been mentioned, is recent submittals to proposed delisting a number of shoreline 24 
segments off of the 303(d) list of impaired waters.  In my particular case, in my 25 
jurisdiction, monitoring data that we’ve collected in San Clemente supports 26 
potential delisting for total fecal and coliform impairments for the entire shoreline 27 
segment as well as greatly restricting the segment for impairments for 28 
enterococcus bacteria to just two large storm channel outlets.  So I think—and 29 
you’ve heard the story is similar in Dana Point, Laguna Beach, and San Juan 30 
Creek—and so I think that this reinforces that our program is successful, that a 31 
combination of source controls and selective regional treatment does result in 32 
improvements and that there’s utility and value in the commitments we’ve made 33 
and that we need to further consider that. 34 

 Continuing with that theme, I’d just like to highlight two specific concerns with 35 
regard to the fiscal analysis requirements that have been mentioned.  Jeremy 36 
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brought those up.  The first is a requirement that we—each permittee—describe 1 
the fiscal benefits realized by our programs, and that’s in Section F.II.c of the 2 
Tentative Order, and the second is the proposed requirement to develop a 3 
business plan, and that comes along with very specific items to address towards 4 
achieving a long-term funding strategy.  First, I just want to point out that, in my 5 
layman’s reading of the federal and state regulatory text cited as supporting that, 6 
I don’t see any explicit or even implicit suggestion that that’s any kind of 7 
requirement, and the guidance that’s offered in the fact sheet—the National 8 
Association of Flood and Stormwater management agencies—really is focused 9 
very narrowly on providing nexus for setting up stormwater management utilities 10 
and fees, not in assessing program outcomes.  So, again I ask, as a program 11 
manager, what’s the compelling reason, what’s the value of doing that 12 
requirement?  I really fear that we might just be getting off track here with some 13 
exercises that really won’t bear fruit for our mutual goals. 14 

 This issue came up, if you recall, in the adoption of the San Diego County permit, 15 
and there’s a record in there as well, and that was properly focused on 16 
standardized reporting, which again, we’ve proactively indicated in our report of 17 
waste discharge, and Board staff, in the fact sheet, have acknowledged would be 18 
of value in helping better assess our programs. 19 

 So with that, I see my time is up, and so let me just conclude that I think that’s an 20 
example, again, that we need to have a continued dialogue.  We certainly, from 21 
my perspective, appreciate working with Jeremy and other Board staff, and I 22 
think if we sit down further and thoughtfully consider the commitments that we’ve 23 
made in the report of waste discharge, we can more cleanly get to the goals 24 
we’re both trying to achieve.  Thank you. 25 

EA: Thank you.  And just so you know, I’m trying to get through the cities before 26 
lunch, so is that okay?  Okay.  Ziad? 27 

ZM: Ziad Mazboudi. 28 

EA: Thank you. 29 

ZM: Thank you, Board panel.  Thanks for having me, and thanks for the opportunity to 30 
comment on the Tentative Order.  The City of San Juan Capistrano has been an 31 
advocate for clean water.  We’re not on the beach, but we take it very, very 32 
seriously.  We have a couple of creeks in town that we definitely want to protect. 33 

 We’ve been partnering with the County of Orange and the other copermittees, 34 
and we believe we’ve been doing a very good job.  We’ve been successful during 35 
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the last NPDES permit term to implement a solid stormwater program that we’re 1 
proud of. 2 

 The Tentative Order as presented to us presents some challenges, and at times 3 
diverting some of our efforts into some tasks that might not get us to where we 4 
want to get to.  We have met with the Board staff many times, and we believe 5 
they have indicated to us that our programs are successful and they are going in 6 
the right direction, so we’d like to stay on track. 7 

I’m going to be brief, and I’m going to address just a couple of issues that I have 8 
some concerns about.  One is the inclusion of the sewage spill section, that’s 9 
Section IV.h, that [inaudible] will prevent and respond to sewage spills, including 10 
any other spills.  This section uses very strong language, such as, “each 11 
permittee must prevent all sewage and other spills that may discharge into its 12 
MS4 from any lateral…” etc.  This opens every city to huge legal liability, and 13 
some of them we may not be able to prevent. 14 

My other concern is the City of San Juan Capistrano, for example, is already 15 
under a state waste discharge requirement that makes us do a lot of stuff dealing 16 
with sewer, and in addition, the San Diego Regional Board just adopted an order 17 
dealing with sewer that also tells us what to do.  I don’t see the benefit of having 18 
a third requirement that deals with sewer.  We’re already mandated to do certain 19 
things to prevent spills.  There are zero tolerance for sewage spills, so we don’t 20 
need to include that in there. 21 

The other thing that surprises me is the language that says that spill response 22 
teams must prevent contamination of soil.  I’m not sure where we’re going; we’re 23 
protecting the water, but now we’re protecting the soil as well. 24 

The other issue that I’d like to address is the one type of watershed based land 25 
use planning, and it talks about the city is to collaboratively develop a plan to 26 
change land use planning as necessary to deal with stormwater.  In my city, I 27 
have a hard time just changing our own land use, and it’s such a major issue, 28 
and I think if I tell Laguna Niguel or San Clemente to change their land use so 29 
that no pollutant enters my MS4, I would think that’s going to be almost 30 
impossible.  So I think this section should be deleted, and not included in the 31 
permit. 32 

I appreciate the opportunity to speak, and I’m here, actually, to answer any 33 
questions regarding sewer. 34 
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DJ: I think I got your concerns; I just need to be pointed to the right section of the 1 
permit.  I’ll look at those.  Thank you. 2 

ZM: Thank you very much. 3 

EA: Okay, and if I could have Rich Schlesinger, Nancy Palmer, and then we’ll 4 
conclude before lunch with Kenneth Rosenfield. 5 

RS: Good afternoon.  I’m Rich Schlesinger, City Engineer with the City of Mission 6 
Viejo.  I’ll try and be as brief as possible. 7 

 I just want to bring up one concern we have with the permit.  We support the 8 
comments of the County of Orange, but one section in particular that Ziad just 9 
touched on is on page 64 of part D.III.h of the Tentative Order, which states that 10 
“the copermittees must prevent and respond to sewage spills, including from 11 
private laterals and failing septic tanks and other spills.”  The problem with this 12 
section is, for example, in the City of Mission Viejo, we do not own or operate any 13 
sewer systems within our city.  They are owned and operated by three water 14 
districts, and we have no equipment, training, or manpower to respond to sewer 15 
spills.  This section is very specific and requires us to respond to every sewer 16 
spill, yet we have no means or methods to do that. 17 

What’s more troubling about this section is this identical, word for word section 18 
was in our previous permit five years ago, and the City of Mission Viejo appealed 19 
this section to the State Board, and the State Board issued a stay on this 20 
identical language five years ago, and if I can summarize and read a quote from 21 
Water Quality Order 2002-0014 issued by the State Board, “the regulation of 22 
sanitary sewer overflows by municipal stormwater entities while other public 23 
entities are already charged with the responsibility in separate NPDES permits 24 
may result in significant confusion and unnecessary control activities.  For 25 
example, the permit appears to assign primary spill prevention and response 26 
coordination authority to the copermittees.  While the federal regulations clearly 27 
assign some spill prevention and response duties to the copermittees, we find 28 
that the extent of these duties is a substantial question of law and fact.” 29 

Therefore, we request the Board to take another look at this section.  We don’t 30 
understand—this was problematic five years ago, and the State Board agreed 31 
with us and issued a stay on this issue, so we hope the Regional Board will 32 
reconsider this section and revise it so that it’s not problematic for cities, such as 33 
Mission Viejo, that have absolutely nothing to do with our sewer systems.  Thank 34 
you. 35 
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EA: Thank you. 1 

JR2: Mr. Chair, I have a question I’d like to ask, and this speaker might be able to 2 
respond. 3 

EA: Yes. 4 

JR2: Rich Schlesinger, you’re a city engineer, as you indicated.  I’m asking this 5 
question because of the prominence of sewage spills in the region.  I’m 6 
concerned with [inaudible].  The issue, I noticed looking at this section that you 7 
highlighted, doesn’t include illicit connections.  Could you comment on who would 8 
be appropriately responsible for ensuring that an illicit connection of a sanitary 9 
sewer to a storm drain, would that be best put in the responsibility of those 10 
people who are responsible for sanitary sewers, or would that responsibility be 11 
better placed on those who own and operate the MS4? 12 

RS: Well, quite possibly, it would be—I hate to say this, but since it’s our storm drain 13 
system, I would think we would want to follow up with that and eliminate that 14 
connection.  I think that the problems we’re having with this particular section is 15 
routinely there are sewer spills all the time, and if you read and take this section 16 
as fact, the city is required to go out there and respond to a sewer spill if they 17 
have a grease block-up or anything like that, and the water districts that serve 18 
Mission Viejo already have a NPDES permit that covers that, already respond to 19 
the spills.  We have letter commitments from every water district that states that 20 
they will respond to any sewer spill, including spills from private laterals.  So, we 21 
understand the intent, and we suggested some preferred language modifications 22 
in our comment letter.  I just think it needs to be modified so a city that has 23 
nothing to do with sewers is not put on the hook for any and every sewer spill. 24 

JR2: Okay.  We will look at you’ve submitted, and I appreciate your concern about it. 25 

RS: Thank you. 26 

JR2: Thank you. 27 

EA: And Nancy Palmer? 28 

NP: Good afternoon, I guess.  Thank you.  I’m Nancy Palmer.  I run the urban runoff 29 
program for the City of Laguna Niguel.  Most of you know me already because I 30 
have actually been spending a lot of your grant money building stream 31 
restoration projects and also to fund some other important and kind of 32 
groundbreaking water quality improvement projects.  But today I’d like to talk to 33 
you as South Orange County’s representative to the bacteria TMDL1 stakeholder 34 
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advisory committee.  I am concerned about the findings and prohibitions in this 1 
Tentative Order that I believe would substantially constrain our efforts at bacteria 2 
TMDL compliance. 3 

 Specifically, the provisions—you’ve heard them before—are the ones defining an 4 
urban stream as both an MS4 and a receiving water, and then consider on E7 5 
the prohibition of urban runoff treatment and mitigation, stating that it must occur 6 
prior to the discharge of urban runoff into a receiving water.  Specifically, I 7 
believe both these provisions should either be deleted, modified, or clarified to 8 
explicitly allow treatments or mitigations in receiving water channels or urban 9 
streams that protect and restore beneficial uses.  Specifically including the 10 
removal of anthropogenically induced excess flows for treatment and/or for 11 
beneficial reuse.  Without this or comparable changes, my concern is that these 12 
provisions could prohibit exactly the kinds of improvements that should be 13 
supported as effective watershed management approaches and that may be our 14 
only hope to achieve compliance with the TMDL requirements. 15 

 Fecal indicator bacteria are increasingly recognized as contaminating runoff after 16 
it leaves land use sites.  Bacteria can come from rotting leaf litter in the gutter, 17 
from biofilm on MS4 pipes, and from resuspended stream bed sediments.  The 18 
draft bacteria TMDL [break in tape]… 19 

KR: …prescriptive requirements.  Two other comments.  One is I testified before this 20 
Board in previous permit hearings in which I’ve likened the water quality desired 21 
improvements to that of air quality desired improvements.  The air quality 22 
regional improvements in Southern California have been active efforts for the 23 
past 40 years, and only about five years ago was there documented benefits that 24 
air quality has gotten better while the population has grown, and I suggest to you 25 
that the water quality program has to have long-term objectives of a similar 26 
nature but here at 15 years into the permits issued to Orange County, we can 27 
already document successes, as have been testified to you today, and I think 28 
that we’re well ahead of the curve as to the public acceptance of improvements 29 
of water quality in the region as contrasted with air quality modifications or 30 
requirements in the past. 31 

 Finally, we have had success stories in our own community where, through a 32 
grant process, we implemented catch basin screens on about one-fourth of our 33 
catch basins in our community and we found as much as a 70% reduction of 34 
gross pollutants and muck in our catch basins on a sampling basis.  That sounds 35 
good, sounds appropriate, but I have concerns that we do see that material, 36 
which includes naturally occurring erosion sediments, which is part of the 37 
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geomorphology of the region, will have some adverse impacts downstream in the 1 
creeks and the beaches at some future point.  That’s also a suggestion that if you 2 
reduce the muck, you reduce the bacterial loading downstream, but in fact, in 3 
some samples we found that with less muck, we had more bacteria.  It’s 4 
counterintuitive, but it’s part of nature, and we can’t control all of those factors, so 5 
I would urge you to consider our comments, and I thank you for your attention 6 
today. 7 

EA: With that, I think we’ll break for lunch.  We’re not going to have any—we’ll be 8 
back at 1:00.  Thank you; we’ll see you then. 9 

 Mary Jane Foley, please.  And due to the type of card that you signed, I have to 10 
swear you in.  You can probably do that by heart. 11 

MJF: Oh.  What color was I supposed to sign? 12 

EA: That’s okay. 13 

 I— 14 

MJF: Oh. Okay.  I swear to tell the truth, the whole truth, and nothing but the truth, so 15 
help me, God. 16 

EA: --hereby affirm the testimony that I will present to the California Regional Water 17 
Quality Board, San Diego, orally, will be the truth, the whole truth, and nothing 18 
but the truth under penalty of perjury and under the laws of the State of 19 
California. 20 

MJF: Okay.  I agree.  I do. 21 

EA: Thank you. 22 

MJF: Well, thank you for the opportunity for me to come up and make a few 23 
comments.  For your sake, Mr. King, I spent 12 years on your Board, and then 24 
eight years on the State Water Board.  I’m not specifically talking about the 25 
stormwater permit.  I’m going to try to explain in the context of a process that just 26 
was completed and will continue to be ongoing, on why there is so much concern 27 
over finding E.7 on page 14.  I’m speaking as a citizen; I’m not a part of the team 28 
today.  I’m going to relay to you an experience that was accomplished and 29 
funded recently. 30 

 South Orange County came together for an IRWMP project.  The state is now, in 31 
all of their bonding, going into this process of funding regional water supply and 32 

0002004



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

56 
 

water quality projects through something called an integrated regional water 1 
management plan.  I was the facilitator of the South Orange County plan; we had 2 
12 cities and seven water and wastewater.  We were the smallest region to be 3 
accepted as a grantee, got $25 million, and we are eligible now to move forward 4 
and to compete for Prop 84 dollars.  And here’s a little interesting trivia thing for 5 
you:  they were consolidating the regions; this was done by DWR in partnership 6 
with State Water Board, $145 million, and now in 84 there’s a billion dollars, and 7 
this is how the State is trying to bring grant dollars back to communities.  They 8 
tried to combine us with the Santa Ana region, and we were able to fight and to 9 
justify that we were not a part of the Santa Ana region; we were a unique 10 
hydrologic area, the San Juan Basin hydrologic area, with seven watersheds and 11 
we had $200 million worth of projects.  Why were we able to go for an 12 
implementation grant?  We didn’t even have to do a planning grant.  The reason 13 
we were able to go for an implementation grant is because the stormwater 14 
people in the cities, the water and wastewater agencies, already had met often 15 
and knew each other’s issues and were able to come up with their projects. 16 

 The reason that E.7 is problematic is because some of the projects that have 17 
been granted may necessitate regional restoration projects that could have 18 
instream capabilities.  Nancy Palmer tried to explain that, and looking at the 19 
TMDL bacteria, we think some of these regional projects will end up working best 20 
instream. 21 

So what happens when you embed a statement like that in a stormwater permit?  22 
I have a lot of experience with this.  It could be pointed out at a totally different 23 
venue, different issue that we understand and appreciate that you want to do 24 
that, but Order 2007-dot-dot-dot sets a precedent that we do not allow any 25 
regional instream projects, and that happens a lot.  I know it because I lived it. 26 

So, that’s the reason, and under the overarching program that’s been going on in 27 
the two watersheds that encompass most of them—I saw the light, and I 28 
appreciate your letting me wrap up—is the Corps has been studying those two 29 
watersheds for over a decade.  Some of their solutions, and we spent multi 30 
million dollars, have been for regional projects that would necessitate doing some 31 
instream work, and now we lost a grant. 32 

We lost a Prop 13 grant for Dairy Fork.  Dairy Fork is an area in Aliso Creek 33 
where major stormwater pipes come in to this pooling area, and the way that it 34 
was to be resolved didn’t quite fit with this type of a pol—it’s not a policy—this 35 
type of a philosophy, and we lost the grant.  So the reason that you hear this, and 36 
it’s come up with almost every speaker, is the chilling affect that it would have on 37 
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some of the grants we’ve already been given and probably future projects that 1 
we might be able to fund that the Corps has recommended but we’ve never had 2 
enough money. 3 

So that was my intent today, and I’d like to follow up with a comment made 4 
earlier.  Our permit doesn’t have to be the San Diego permit.  You can do your 5 
own terms and conditions.  Consistency doesn’t—you know that’s a big, 6 
controversial issue—people want more consistency and then they don’t want 7 
consistency.  You don’t have to have consistent permits. 8 

So I thank you for giving me the opportunity to try to make a story of why E.7, 9 
that finding, is so problematic to our group, and I wish you good luck.  Thank you. 10 

EA: Thank you.  Is Mary Lynn Coffee here?  There you are, and did you want to go 11 
before Mark Grey?  Okay.  And five minutes? 12 

MLC: Five or six at the most. 13 

EA: Okay, six. 14 

MLC: Okay.  Thank you.  Good afternoon, Honorable Board Members and staff.  I’m 15 
Mary Lynn Coffee of Nossaman, Guthner, Knox & Elliott, and I’m here on behalf 16 
of the Building Industry Legal Defense Foundation and the Building Industry 17 
Association of Orange County.  We want to thank your staff for the opportunity to 18 
provide written comments and the verbal comments today, and we also want to 19 
note that it’s obvious that staff has put a great deal of time and effort into 20 
preparing this first draft of the proposed MS4 permit.  At the outset, we’d also like 21 
to make it clear that the Building Industry recognizes the importance and value of 22 
water quality in Orange County, and we fully appreciate clean water and the 23 
protection of beneficial uses in South Orange County’s creeks, bays, oceans, 24 
and estuaries.  Further, we recognize and appreciate the efforts of Board staff to 25 
tailor some of the Tentative Order requirements, particularly where those 26 
requirements allow the copermittees the flexibility to consider and evaluate 27 
factors that are pertinent to cost effectiveness and feasibility. 28 

We submitted a long comment letter with a lot of policy and legal issues, but I 29 
think, like the copermittees this morning, our only areas of disagreement really 30 
boil down to two things:  one, broad, sweeping generalizations in the fact sheet 31 
that really aren’t supported by evidence or experience in South Orange County; 32 
and two, really only a handful of provisions in the Tentative Order that provide 33 
more of a one-size-fits-all approach to water quality control. 34 
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The Tentative Order provisions raise some serious concerns, including whether 1 
the provisions are tailored for South Orange County and the very different 2 
approach that South Orange County takes to water quality as opposed to San 3 
Diego; two, whether the provisions are technically feasible to implement; three, 4 
whether the provisions will really benefit water quality; and four, whether they can 5 
be implemented in a cost-effective fashion.  Consideration of each of those four 6 
factors is critical to properly tailoring the Tentative Order requirements, and 7 
whether that’s done under Water Code section 13241 or whether that’s done 8 
under the staff’s definition of what it takes to control water quality to the 9 
maximum extent practicable or the MEP, the definition that they’ve used in the 10 
Tentative Order; either way, those factors are really important to balance. 11 

To that end, as an industry, we’ve asked Dr. Mark Grey to explain some of the 12 
technical information that we feel it’s really critical for staff and Board members to 13 
consider in determining whether those water quality requirements, especially 14 
those one-size-fits-all requirements, are appropriate, and he’s going to talk about 15 
four of those kinds of requirements.  He’s going to talk about prescriptive site 16 
design BMPs or LID, he’s going to talk a little bit about prescriptive hydromod 17 
standards, and we’re really dealing here not with the medium or long term 18 
hydromod standards that have been suggested, but just with the interim 19 
hydromod standards and the waiver standards.  Third, he’s going to talk about 20 
the same thing you’ve heard a little bit about, the regional BMPs and the ability to 21 
use those BMPs, and finally, he’s going to talk about advanced treatment for 22 
construction sites.  So we’re really asking you to listen to and consider that 23 
technical information. 24 

I have just two procedural points and a piggyback that I have to make as the 25 
lawyer.  The first is that we want to note that exact nature of these proceedings 26 
hasn’t really been defined by the Board or announced, and so we really need to 27 
ask that the Board define whether we’re in a quasi-adjudicative or quasi-28 
legislative process here and the notice today that we’re in front of a panel of the 29 
Board rather than the full Board kind of just increases that confusion, so it would 30 
be great to define procedurally where we’re going to go from here. 31 

The second procedural point is that if we’re in a quasi-adjudicative process, 32 
which we suspect that we are, we really need to request both a full opportunity to 33 
be heard, which may take more than three minutes per speaker, and an 34 
opportunity, more importantly, to review all of the evidence that staff is relying 35 
upon, particularly where they’ve made these broad conclusions and to have a 36 
look at that evidence in one defined, kind of, circumspect record, and to be able 37 
to review that and comment on it and rebut that. 38 
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The third is the piggyback.  I need to piggyback on the earlier request to hold the 1 
comment period open, and I would like to request that you would involve 2 
stakeholders in discussions with staff as well as the copermittees to address this 3 
handful of provisions in the Tentative Order that we hope would be revised. 4 

And finally, I have to ask you, under that Code section everybody keeps citing, 5 
13228.14(c), I have to ask you and make my request formal that we get notice of 6 
any panel recommended actions coming out of this proceeding and going on to 7 
the full Board. 8 

Thank you very much.  We appreciate your time. 9 

EA: Thank you.  And let me just make sure.  Roger Grable donated time to Mary 10 
Lynn Coffee, is that correct?  Okay.  Mark Grey, and you have kind of a host of 11 
people donating their time to you.  Should I just make sure that they’re all okay 12 
with that? 13 

MG: They are.  [Laughter]. 14 

EA: I’m just going to—Lisa Austin—just in case somebody got in the wrong stack—15 
Robert Patterson, Angela Saxton, Tony Arnest, Kevin Canning, Mike Recupero, 16 
and Brian Starr.  And about how much time do you need? 17 

MG: I’m going to keep it snappy, and 15 minutes.  So— 18 

EA: Okay. 19 

MG: But maybe give me 15 to 18, and we’ll see how it goes. 20 

EA: Keep it interesting. 21 

MG: Yes.  [Laughter]. 22 

 Thank you very much.  My name is Mark Grey.  I’m the Director of Environmental 23 
Affairs for the Building Industry Association of Southern California.  I also serve 24 
as the technical director for the construction industry coalition on water quality, 25 
which is a group composed of the BIA of Southern California and three other 26 
trade associations that, essentially, help build Southern California. 27 

 What I want to cover today, as Mary Lynn pointed out, is really four areas.  I want 28 
to talk about the construction phase requirements in the MS4 permit dealing with 29 
advanced sediment treatment and some thoughts about consistency with the 30 
general construction permit and the blue ribbon panel report.  We also want to 31 
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cover some areas—spend the bulk of the time talking about new development 1 
and redevelopment provisions that are in the draft permit dealing with scaling 2 
issues as it relates to low impact development and hydromodification control.  3 
Also, I’m going to introduce some issues about infiltration versus groundwater 4 
protection.  I mentioned hydromodification control, and then I’m going to talk a bit 5 
about watershed and subwatershed planning.  We feel we have some insight that 6 
will help—insight built around our industry and experience that we have that will 7 
help you protect and improve water quality and that will both be technically and 8 
financially feasible. 9 

 We really have shared objectives with the Regional Board, from the protection of 10 
water quality and beneficial uses, we’re dedicated to implementability of the 11 
permit, we’re really focused on limiting the need for interpretation, and there is 12 
some prescription in this permit, and you’re going to see from us and we see 13 
from the Regional Board that consistency of approach, and you’ll certainly see an 14 
approach from us that’s consistent, especially as it relates to the construction 15 
requirements, and I’ll focus on those here right now. 16 

 Advanced sediment treatment—in the permit, advanced sediment treatment is 17 
required for sites that are determined to be an exceptional threat to water quality, 18 
and the blue ribbon panel said that advanced sediment treatment may be cost 19 
prohibitive for small projects, and I just want to make sure that the—we want to 20 
make sure that the Board recognizes that full consideration must be given to 21 
whether issues related to toxicity or other environmental effects of the use of 22 
chemicals have been fully answered.  I think that’s a very important provision, 23 
especially in light of the recent draft reissuance of the construction stormwater 24 
permit and the focus on toxicity testing in that.  We’ve already assembled a lot of 25 
comments and will be providing a lot more comments next week at the hearing in 26 
Rancho Cucamonga on that issue. 27 

 The blue ribbon panel also cautioned that advanced sediment treatment could 28 
result in turbidity and total suspended solids levels well below natural background 29 
levels, which can also be a problem for receiving water.  We just don’t feel that 30 
those issues have been fully considered in this permit, and I want to talk about a 31 
couple of other supporting points in this regard.  We’ve seen no evidence in 32 
South County that construction sites have been in noncompliance due to 33 
widespread release of sediment, so we really don’t think that that supports 34 
widespread adoption of advanced treatment systems.  They have their place, but 35 
not in widespread use, and we’re moving to a technology based solution that 36 
really, with little evidence that it’s necessary when we haven’t, we believe, we 37 
haven’t focused enough on enhanced, inspected, and maintained BMPs. 38 
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For example, one of my builders spends—several of our builders spend 1 
anywhere right now between $6,000 and $8,000 per unit on erosion and 2 
sediment control, and if they thought that that was a failure, that they were not 3 
adequately addressing erosion and sediment controls, I don’t think that they 4 
would want to be spending $6,000 to $8,000 per household on erosion and 5 
sediment controls in this area. 6 

The last thing on this point—I’ve presented in the record costs for these systems 7 
and have done it in the Ventura MS4 permit and I’ve done it here, and what we 8 
see in my research specifically, what we see, and with the release of the 9 
construction permit, the costs are increasing, and when I say in the introduction 10 
in the construction permit, the costs are going to be increasing because in the 11 
construction permit they’re requiring 48 hour discharge of all contained 12 
stormwater after 48 hours 1.5 times the ten-year 24 hour storm.  That is a lot of 13 
water to handle and treat in a 48-hour period.  So we’ve introduced costs in the 14 
record, we’re going to continue to introduce costs as we refine them, and what 15 
we’re seeing is a line moving up in costs, and the vendors even that I’ve talked to 16 
will support us in that regard.  The costs that they’ve presented to me continue to 17 
change and morph as we get more detail from the state and from regional boards 18 
about how you intend it to be used. 19 

I will say, the last point on that, about the vendor availability, I just want to make 20 
sure that this continues to get in the record, you know, in Southern California, 21 
there are really only two vendors who can supply advanced treatment systems, 22 
so before we run out and utilize these systems throughout Southern California, I 23 
think we really need to make sure that we’ve got adequate industry support in 24 
that regard. 25 

All right, I want to talk really briefly about consistency with the general 26 
construction permit and the blue ribbon panel report.  One thing that we’re very 27 
supportive of is using a risk based assessment for sites when you’re considering 28 
advanced treatments, when you’re considering suites of BMPs and sediment 29 
controls that you use, is that you consider site soil conditions, consider the 30 
background receiving water sediment levels, and consider the potential adverse 31 
hydromodification impacts due to reduction in sediment loads, very important 32 
considerations, and we must make sure that the MS4 permit considerations are 33 
consistent with the general construction permit in terms of a risk based approach 34 
in how we prescribe which BMPs we use at particular construction sites. 35 

The last slide on advanced sediment treatment, what we call an enhanced 36 
treatment option, use this as a consideration as an alternative to requiring 37 
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advanced sediment treatment, specify the use of enhanced BMP measures such 1 
as enhanced erosion control, increased BMP inspection and maintenance, 2 
focusing on some wet weather grading phasing or limitations during wet weather, 3 
and enhanced sediment control systems beyond what’s in the permit, and by that 4 
we mean maybe enhanced sediment basin controls that target portions of a site 5 
that cannot be effectively controlled by standard proactive erosion and sediment 6 
controls because, for instance, one site may not lend itself to have an advanced 7 
treatment system for that whole site, maybe there’s areas of the site where it’s 8 
applicable, maybe you can use just traditional sedimentation basins, using more 9 
passive treatment systems such as they’ve developed in New Zealand.  Those 10 
are all possibilities beyond requiring the technology based solution that is in the 11 
MS4 permit right now. 12 

Now I’m going to move—I’ve got six slides on this topic—the effect of site scale 13 
on site design, LID, and hydromodification.  We think it’s really important to 14 
consider project scale, and when you’re considering BMP implementation, 15 
considering the use of LID principles at all site scales.  We agree that LID 16 
treatment will affect development BMP treatment controls and hydromodification 17 
source controls is very important, but we need to recognize that across the 18 
watershed itself, and we also need to consider the special needs of infill and 19 
redevelopment projects in requiring site design low impact development type 20 
controls and hydromodification controls as well. 21 

LID is best used at a mix of scales, and it may not be as protective as possible if 22 
it’s only allowed at the lot scale.  There will always be areas—just please keep in 23 
mind that there will always be areas that cannot do lot by lot, street by street, or 24 
house by house LID.  There needs to be some regional approach, and I think 25 
that’s a common theme you’re hearing today—you heard it from the County, you 26 
heard it from many of the cities and the commenters.  The key for hydromod 27 
control is whether there is enough open space overall—green overall in the 28 
watershed, which is in the top right hand corner, excuse me in the bottom corner, 29 
and the key for proper implementation of LID is whether it’s in the right places in 30 
the watershed scale so development is on relatively impervious soils and low 31 
resource waters and preservation is in high soils and high value waters, so LID at 32 
the wrong scale does not help. 33 

Another important point is disconnecting impervious surfaces, and these first 34 
three bullets show some of the common things you probably know:  that urban 35 
development reduces evapotranspiration and can create increases in runoff; that 36 
we need to recreate the sponge in the soils; and also that disconnection of 37 
impervious surfaces mimics predevelopment evapotranspiration rate by manage 38 

0002011



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

63 
 

the sponge in landscaped areas or vegetated BMPs, and you know, that sponge 1 
includes vegetation and it also includes shallow, noncompacted soils, and then 2 
soils we can also engineer and create for those purposes to aid in infiltration.  3 
Remember, the sponge can exist anywhere in the landscape; it doesn’t have to 4 
just be at the site scale, it can be at the watershed scale, which is what I just 5 
showed a moment ago. 6 

We want to note that the waiver provisions in the draft MS4 are inappropriate 7 
because the key to us, really, is the disconnected impervious area, not the total 8 
impervious area.  The disconnected impervious area can be done at smaller 9 
scale, but only as groundwater conditions permit, so disconnected impervious 10 
area is an alternative tool that can replace site design BMPs and LIDs and that 11 
this kind of flexibility should be allowed.  What I want to show you by that is some 12 
examples of that flexibility. 13 

This is a bioretention swale showing how it could be done at the street scale 14 
level.  The next is a vegetated swale that treats stormwater from a small 15 
neighborhood, and this vegetated swale treats an area of approximately 90 16 
acres, so this is just a slightly larger scale.  Moving all the way up to a wet pond 17 
at the subregional scale, where you’ve got a vegetated BMP that provides 18 
multiple benefits:  habitat, it provides a little bit of recreational value, certainly 19 
provides hydromodification, and it certainly provides stormwater pollutant 20 
treatment. 21 

Then you’ve got the infiltration basin at a regional scale.  This shows the Fresno 22 
Metropolitan Flood Control District project, where they manage a regional system 23 
of infiltration basins that serve a large area, and here the benefits include long-24 
term maintenance that’s funded by a dependable, reliable agency.  One of the 25 
things I think that we’re concerned about is if we move LID and hydromod 26 
controls to the site level, keeping in mind the mold and mildew and foundation 27 
and legal issues that you have by keeping water as close as possible to the 28 
house, but you’re also putting a lot of onus on the homeowners to do that, and I 29 
don’t think we realistically can expect homeowners and homeowners’ 30 
associations to take that responsibility for the complete control of stormwater 31 
runoff, both from a hydromod control and from a low impact.  There’s a lot of 32 
things they can do, we recognize that, but there are many things that they can’t 33 
do. 34 

I just now want to move to infiltration and groundwater protection, and infiltration 35 
will be an important method for hydromodification control, so it’s important that 36 
the permit provisions be protective of groundwater, yet not impede the use of 37 
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infiltration.  We feel that we need to revise the groundwater provisions in the 1 
permit as written to prioritize infiltration, hydromodification control, and site 2 
design BMPs.  Some of our issues include, and we feel that the permit must 3 
address and allow for infiltration of treated dry weather flows, provide a minimum 4 
depth to groundwater that should vary based on site soil conditions, that soil 5 
specifications will preclude infiltration for hydromod control, and that we have a 6 
high threat to water quality land uses should be allowed in limited amounts. 7 

This is another minor detail.  Water supply wells for agricultural consumption 8 
should not be included in the 100-foot separation requirement.  On the soil 9 
specifications, just a detail there, soil specifications should limit infiltration rates 10 
and are therefore not amenable to infiltration used for hydromodification control.  11 
Coarse soils that allow for rapid infiltration should be allowed for infiltration of fully 12 
treated runoff as indicated in our comments. 13 

Now I’ll move into hydromodification impacts.  I think we recognize that increase 14 
in runoff peak flow volume and durations can create hydromodification impacts 15 
that you see in this photo, and certainly intensifies transport and erosion 16 
processes.  We recognize this concern, and in our comments and, I’m attempting 17 
to be snappy, trying to in our comments today you’re going to see some 18 
alternative approaches, and let me just introduce those alternative approaches 19 
that we put in our comment letter and that we’ve submitted to staff. 20 

Our first issue is that copermittees may develop a waiver strategy, and the issue 21 
is that the proposed waiver thresholds seem arbitrary and are not based on the 22 
current knowledge of hydromodification impacts.  Currently, as written, an 23 
increase of less than 5% total impervious cover on a new development site and 24 
at least 30% in decrease in total impervious cover in a redevelopment project are 25 
required.  Now there’s much discussion about the reliability of imperviousness as 26 
a predictor of potential impact from new developments.  In fact, the effects of 27 
imperviousness on hydromodification impacts are more complicated than just a 28 
simple correlation between imperviousness and hydromod impacts.  The limited 29 
research to data is focused on empirical evidence of channel instability, channel 30 
failures in relationship to the directly connected impervious area or total 31 
impervious area, but the most recent research, and I brought this up earlier, has 32 
established that channel failures correlate, though loosely, more directly with 33 
directly connected impervious area.  Okay?  So that’s a little bit of a different 34 
approach, directly connected impervious area in a watershed versus total 35 
imperviousness.  Therefore, we feel the waiver conditions tied to total impervious 36 
area do not reflect the current scientific information. 37 
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Another issue that we bring up about alternative approaches:  don’t prejudge the 1 
thresholds without proper consideration of local watershed and channel stability 2 
factors.  Each of these stream networks has their own unique characteristics:  the 3 
size of the watershed, the channel slope and materials, the vegetation types, and 4 
the climatic and precipitation patterns that you’re going to find.  We also have to 5 
consider that we’ve got to allow time for the SMC study and the copermittee 6 
hydromodification control planning process to occur so as to develop appropriate 7 
thresholds based on the best available science and local watershed conditions, 8 
and I think the best thing about the SCCWRP hydromod study is that they’re 9 
going to undertake an extensive mapping effort and characterization of those 10 
stream systems in Southern California that are most threatened by 11 
hydromodification, and that’s where we should target and prioritize the efforts.  12 
That work is already going on in other places within this basin, and that’s where 13 
we need to focus the effort. 14 

Hydromod issue number two is the requirement for interim hydrograph matching 15 
standard, which we feel is not necessarily protective of stream channels.  We 16 
propose instead an alternative standard method based on erosion potential and 17 
using tools such as this nomograph, which I’ve shown here, to help implement 18 
that.  What we’re talking about here, and EP, just for background, erosion 19 
potential is just the amount of work, if you will, that can be done on a stream 20 
system, and the EP is a ratio of predevelopment versus post development work 21 
that’s done in the stream, and one of the common targets is somewhere around 22 
a ratio of one being protective of stream system.  What we’re suggesting, and 23 
you’ll see in our comments, is in the interim period, while the SCCWRP study is 24 
being done, is using techniques like this nomograph, where you relate percent 25 
imperviousness, which is also integrates directly connected impervious area and 26 
total impervious area to this total storage volume that’s considered, and this slide 27 
here, this graph, is just an example of that for an area where you’re trying to 28 
achieve a target rate of 0.4 inches per hour.  So this nomograph was developed 29 
for Northern L.A. County on a specific type of soil and for a specific amount of 30 
rainfall, but this is just an example tool that resource managers can use to help in 31 
this interim period for hydromod protection, and we put this in detail in our 32 
comments. 33 

Hydromodification issue number three really comes down to this interim 34 
requirement for all projects, and large projects that apply to all types of projects.  35 
We have to consider, and I just mentioned that, that not all stream systems right 36 
now are threatened because of hydromodification impacts.  As many people 37 
have pointed out, we have inherited a flood control system in Southern California 38 
that already has a lot of hardened channels, so this interim hydromod criteria 39 
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really shouldn’t apply to all projects, especially where you’ve got an area that’s 1 
rick racked or armored or that’s already basically protected from a concrete or a 2 
rickrack standpoint.  The other issue is does not necessarily, the requirement is 3 
interim hydromod criteria doesn’t really consider stream channel susceptibility, 4 
again if you’ve already got a hardened or concrete lined system, it’s not as 5 
susceptible as one that’s in a natural state.  6 

Number four on hydromod, and the last one, I promise, actually the second to 7 
last, I promise, the requirement is that interim hydromod criteria requirements for 8 
large projects requiring disconnecting impervious areas from the drainage 9 
network and adjacent impervious areas, and our issue here is that this does not 10 
consider project scale or use regional hydromodification control.  In the next slide 11 
I have very well illustrates this, and also here again, we need to consider directly 12 
connected impervious area and not focus solely on total impervious area, and 13 
what we’re talking about here in this hydromodification control option is using 14 
instead of hydrograph mapping, use something known as flow duration control.  15 
What we’ve shown here are three different scales of projects where you can 16 
incorporate this FDC, flow duration control, devices and combine them with other 17 
types of control options, such as vegetated swales or large basins, to achieve the 18 
same type of effect depending on the scale of your project, and depending on the 19 
scale of what you’re trying to do, depending on the watershed characteristics, 20 
depending on the stream channel susceptibility.  So again, you’ve heard it today 21 
earlier, the consideration of a regional approach in hydromodification, we’ve got 22 
to consider a whole watershed approach and various options within that. 23 

EA: That’ll be— 24 

MG: I’m finally just getting done.  I tried to be snappy, Board Member Anderson, I 25 
endeavored to be snappy. 26 

 In terms of watershed and subwatershed planning on shared treatment, end of 27 
pipe or shared treatment control BMPs provided at a subwatershed scale provide 28 
many benefits as compared to only relying on smaller distributed control BMPs, 29 
facilitation of maintenance, multiple benefits, and provide opportunities for public 30 
education, and the provisions of the Tentative Order tend to undermine this type 31 
of strategy, and also undermine good water quality planning for new 32 
development.  The other issue related to this, and you’ve heard about it today 33 
using instream systems is retrofits.  The regional systems constructed as part of 34 
a development project to provide retrofit treatment of existing development 35 
provide a cost effective approach for addressing runoff from existing 36 
development areas, and again, you’ve got some of the same benefits, and here 37 
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we’re concerned with this overlap, an overlap that occurs because you’ve got, 1 
potentially, stream systems that have low resource value in drainages and 2 
streams with minimal natural function and value.  You could enhance these 3 
resources, including using natural water quality treatment functions in those 4 
systems.  Okay?  So you might have low value systems that you use instream 5 
and provide some treatment control and actually increase the value of that 6 
stream system because you’re using it for some pollutant removal benefit.  7 
Okay?  And you’ve heard that theme today, and you’ve heard that quite a bit, and 8 
I do hope you recognize that and I hope staff revises the draft to address that.  9 
You’re going to see in this talk right after me from Rancho Mission Viejo some 10 
really good examples of that type, excellent subwatershed and watershed level 11 
planning that cannot be performed under the current Tentative Order. 12 

 So, to sum up, consistency with the general permit, very important, these 13 
advanced treatment systems, gentlemen, need to be sparingly used.  They have 14 
their place, but we need to really carefully watch how we use them.  We need to 15 
consider projects scales in implementing low impact development and 16 
hydromodification approaches.  We also need to consider very closely the 17 
watershed and water body characteristics in setting hydromod standards.  18 
Consider the real risks; again, a hardened channel system versus a natural 19 
stream system.  We’ve got to support water solutions for watershed quality 20 
protection.  I appreciate your time and interest today. 21 

EA: Does anybody else have a question? 22 

 I have a question about the advanced sediment treatments.  I might have missed 23 
it, and that might be important.  Where is it required, and is required through the 24 
state guidance or the construction permit? 25 

MG: Well, it’s required in the new general construction permit, actually if you have 26 
more than in the state construction permit context.  I’ll speak about this permit.  27 
For the general construction permit, it’s required if you’ve got over 10% silt in 28 
your soil, which basically is every soil in California except beach sand.  So, the 29 
way the risk approach is presented right now in the state permit almost every site 30 
either would have to adopt source control and a five-acre graving limitation, 31 
which isn’t realistic in many cases, or move to advanced treatment. 32 

It’s also in this permit as well.  You have to use advanced treatment if your 33 
discharging to a—have an exceptional threat to water quality, which is yet to be 34 
really defined, what an exceptional threat is. 35 
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DJ: You brought up the issue of infiltration versus groundwater protection, which I 1 
think is an important one, and you indicate that it would probably be appropriate 2 
to determine whether you could put infiltration in based on depth of the 3 
groundwater determined on a site specific basis.  How would you propose to go 4 
about making that determination on a site specific basis?  Would that be a 5 
professional engineer’s certification or a geologist or— 6 

MG: I think you’d have to have that type of a judgment and obviously, the depth to 7 
water, you’ve got to consider the loading that you would have, what the 8 
constituents would be, potentially.  But certainly, you have to exercise good 9 
judgment about how high the groundwater is in that area, whether you’re going to 10 
allow infiltration.  I think what we’re suggesting is, you know, flexibility in allowing 11 
infiltration in areas that are appropriate for it, and, you know, other areas.  You 12 
brought up MPB earlier, which is more of a gas station type point area, but I don’t 13 
think you’re— 14 

DJ: Just by way of example, if there’s recalcitrant contaminants out there that are 15 
mobile and could infiltrate.  There’s plenty of places where I think it’s appropriate, 16 
but there— 17 

MG: Yeah, and there are places it’s not. 18 

DJ: --it isn’t right.  And then, with respect to hydromodification and the waiver 19 
thresholds, you suggest that the current percentages, a maximum of 5% increase 20 
of impervious cover for new and 30% decrease for redevelopment, seem 21 
arbitrary.  Do you have a proposed metric that you could substitute in for that 22 
one?  I mean, you’ve made some suggestions about different ways to evaluate 23 
that issue, but— 24 

MG: Well, I think it centers more on looking at whatever the metric is, whether it’s 25 
between 5% and 30%, something a little less arbitrary, a little more deterministic 26 
in looking at the whole watershed and can you achieve the hydromod control 27 
throughout the whole watershed and just not whole projects to that requirement, 28 
because maybe in a certain home development you’re not going to be able to get 29 
5%, but if you look at where that home development sits in the whole watershed, 30 
maybe, you know, you could get it down to 5%. 31 

DJ: Right.  Or it may not be measuring those specific things at all, it might be trying to 32 
measure something else, like the impervious cover issue.  Fair enough.  Thank 33 
you. 34 

MG: Thank you. 35 
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EA: One last question.  Your calculation of 30,000 to 50,000 per acre, could you 1 
explain that? 2 

MG: Oh, I said 6,000 to 8,000. 3 

EA: I know, but it— 4 

MG: --for advanced treatment.  Excuse me— 5 

 Go ahead. 6 

EA: This is in the construction industry letter. 7 

MG: Oh. Oh, yeah, yeah.  Our letter, yeah. 8 

EA: It’s their analysis that came up— 9 

MG: Yeah, and I’m continuing to refine that, and we’re going to want to sit down with 10 
Jeremy very soon, some of our stakeholders, and go over our whole cost 11 
analysis.  I said, this is a body of building knowledge, and so I submitted that, 12 
and this is in some cases, some small home development projects where you 13 
would have to institute advanced treatment and say the building period was 14 
longer than one year, if you had delays or moved to another year, you could see 15 
costs anywhere from $30,000 to $50,000 per acre for using advanced treatment, 16 
and remember, that’s above and beyond, and I’ll support that with worksheets 17 
and spreadsheets, and that’s what I’m saying.  We’re continuing to develop a 18 
body of knowledge as the state permit comes down, as more of these MS4 19 
permits come out, and seeing what some of the requirements are, we’re 20 
sharpening our cost estimating pencil, and we’re learning more that the vendors 21 
don’t have the capability to supply all these systems, so if you’re going to pay a 22 
lot to get the kind of service that you need if it’s required. 23 

EA: I understand now.  Thank you. 24 

MG: Thank you. 25 

EA: Are you guys ready for a long one or a short one?  Okay. 26 

 Laura Eisenberg, and I was just checking.  We have Kris Weber, Patrick 27 
McNawy, and Dao Lee contributing time?  Okay.  And— 28 

EA: Seven minutes?  [break in tape]… 29 
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LE: …management, Rancho Mission Viejo.  Thank you for providing Rancho Mission 1 
Viejo the opportunity to provide comments on the Tentative Order.  Rancho 2 
Mission Viejo, as you have heard, is the largest land owner in Southern Orange 3 
County, owning approximately 22,815 acres, stretching from the existing 4 
communities of Rancho Santa Margarita, Mission Viejo, San Juan Capistrano, 5 
and the undeveloped Cleveland National Forest, to Camp Pendleton.  We have 6 
submitted written comments on the Tentative Order, which we have provided a 7 
summary handout to you today, but I wish to highlight a couple of key issues for 8 
you. 9 

 RMV is fully supportive of the Board’s efforts to protect water quality within the 10 
County; however, we believe that the Tentative Order does not provide sufficient 11 
flexibility to landowners like ourselves, who have put significant time and effort 12 
into a coordinating planning process that has resulted in a development open 13 
space plan designed to recognize the specific attributes of our subwatershed and 14 
watersheds, including measures for the permanent protection and management 15 
of aquatic resources.  In particular, the Tentative Order does not recognize the 16 
watershed level planning that has occurred through the approval of the Southern 17 
Subregion Habitat Conservation Plan and the San Juan San Mateo Creek 18 
Special Area Management Plan, which specifically included a water quality 19 
management plan as an integral component of both of these efforts.  By way of 20 
illustration, this is the SAMP boundary, shown in blue in the subwatershed’s 21 
divided and the Rancho Mission Viejo boundary in yellow. 22 

The Tentative Order contains a mandatory requirement to implement site design 23 
BMPs, or demonstrate why the listed site design BMPs cannot be implemented.  24 
This prescriptive approach does not recognize that, in some cases, BMPs are 25 
better applied at a larger watershed or subwatershed scale.  For example, 26 
through the HCP and the SAMP, we have comprehensively addressed site 27 
design BMPs at these broader scales, resulting in conserving natural areas, 28 
20,868 of [inaudible] lands will be dedicated as open space to a habitat reserve, 29 
only 5,873 acres will be developed.  Minimizing disturbances to natural drain 30 
issues:  all main stem creeks in RMV are preserved.  A total of 8,198 acres of 31 
riparian habitats will be protected in the SAMP study area, including all main 32 
stem creeks on RMV land.  Minimizing soil compaction of permeable soils:  33 
development areas are focused on clay soils, sandy soils are preserved in open 34 
space. 35 

As an example, in many instances, applying the proposed BMP site design 36 
requirements at a project level may lead to poor project design compared to 37 
applying these requirements at a broader subwatershed and watershed level of 38 
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analysis.  In particular, I’d like to focus on two of the BMP requirements, 1 
minimizing impervious surfaces and buffers, as two examples of where this could 2 
happen. 3 

The HCP and the SAMP apply geomorphic terrains principles, particularly the 4 
different infiltration and runoff characteristic of different soil types, e.g. sandy 5 
soils, clay soils, at both the subwatershed and watershed scale to help determine 6 
where development should be avoided.  For example, sandy soils characterized 7 
by high infiltration rates and areas where development could be concentrated.  8 
For example, areas that are characterized by relatively rapid runoff storm rates, 9 
[inaudible] generating fine sediment, and limited infiltration, and this is just, for 10 
example, this is the actual principle, one of the principles, that was used in the 11 
SAMP process, and in your handout there’s the actual list of all of the principles, 12 
both those generated by the core, and both those generated by the participants 13 
that we used. 14 

Application of the SAMP terrains principle at the watershed and subwatershed 15 
scale resulted in maximizing infiltration over the watershed, minimizing pre- and 16 
post-project change in runoff, and protecting sources of core sediment important 17 
to stream course function, aquatic habitat, and beach sand replenishment.  18 
These water quality benefits would not be achieved by simply limiting impervious 19 
surfaces within a specific project footprint. 20 

Another example of where the prescriptive nature of the Tentative Order fails to 21 
take into account the geographic scale at which a project is proposed is the 22 
requirement for buffers.  One of the fundamental SAMP tenets addressed the 23 
provision of adequate buffers from riparian corridors, and in front of you is the 24 
actual buffers tenet that was used to maintain adequate buffer for the protected 25 
riparian corridors.  Through the HCP and the SAMP, all of the alternatives 26 
analyzed were examined for their ability to meet this tenet, and I just would note 27 
that this is our boundary and this is project that was actually approved by Fish 28 
and Wildlife Service, the Corps of Engineers, the LEDPA Project, you can see 29 
that all of the main stem creeks have buffers associated with them. 30 

As a result of the HCP and SAMP watershed scale planning, all of the high 31 
resource value wetlands in RMV have been appropriately buffered through the 32 
planning leading up to the approval of the HCP and the SAMP.  Application of the 33 
buffer requirement at the project scale would negate the results achieved by the 34 
watershed scale planning in favor of buffering low value waters.  The Tentative 35 
Order should recognize the increased benefits of applying BMPs at the 36 
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watershed scale and for projects that have completed this scale of planning not 1 
require further site design BMPs of this type. 2 

Several presenters, including the County and most recently Mark, have 3 
described concerns with the Tentative Order requirements regarding treatment 4 
control BMPs.  We have similar concerns that a number of the treatment control 5 
and flow control prescriptions are contrary to the understanding that has been 6 
gained through Orange County watershed planning, and I have put on the slide 7 
here a couple of examples for you, and these are explained at length in our letter 8 
of comment. 9 

This is an actual cross-section of a combined control system that would be of a 10 
flow duration that Mark alluded to earlier, where you are controlling the pre- and 11 
post-project runoff. 12 

The one-size-fits-all approach contained in the Tentative Order must be 13 
reexamined and should be modified to allow for the use of alternative measures 14 
and programs for achieving water quality goals based on large scale watershed 15 
planning.  In summary, the Tentative Order should provide for the ability of the 16 
copermittee to incorporate the results of the SAMP and/or the HCP and its 17 
associated watershed and subwatershed scale site design BMPs, treatment and 18 
flow control BMPs into the [inaudible], and apply such standards to SUSMP 19 
project priority review.  Again, we thank you for the opportunity for these 20 
comments, and we’re available to answer questions, and we certainly would 21 
echo Mark’s comments that we are available to work with staff regarding a 22 
particular comment. 23 

EA: I have just a question, or a comment.  This kind of looks like what I think they had 24 
in mind when they were writing these—hydromodification and LID and all of that. 25 

LE: Well, we have talked to the Regional Board a lot as far as our particular project is 26 
concerned over several years.  There just seems to be, in the way that we did 27 
things and in the way that the permit has come out, there seems to be a bit of a 28 
disconnect because we certainly believe that we are on the cutting edge of 29 
hydromodification, for example, and doing LID at the watershed scale and the 30 
permit just doesn’t seem to quite get there in terms of catching up, almost, if you 31 
will.  32 

EA: Thank you, and I know you’ve submitted some specific recommendations. 33 

LE: Yes, we did. 34 
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EA: I just want to make sure Richard’s next.  Okay.  There we are.  Richard Wilson?  1 
Thank you for being so patient and hanging in. 2 

RW: Good afternoon.  My name is Rick Wilson.  I’m Coastal Management Coordinator 3 
with Surfrider Foundation.  In general, we support the permit, the revised permit 4 
for this next term.  We appreciate all of the work that Regional Board staff’s done 5 
on developing this.  I think they’ve done a very good job of looking at the existing 6 
permit, seeing what has worked, what hasn’t worked, taking into consideration 7 
the data that have been gathered over the last five years since the last permit. 8 

 One thing we like in particular about the permit is the increased emphasis on low 9 
impact development because we believe that really in the end the way to 10 
achieving better water quality is by reducing water quantity by maintaining 11 
predevelopment hydrology as much as possible on new projects and on 12 
redevelopment projects.  So, while there may be differences of opinion on how to 13 
achieve that or what scale it needs to be applied, I think that the fact that the 14 
permit emphasizes low impact development is definitely the way to go.  At the 15 
same time, we recognize that low impact development is not going to get us 16 
where we want to go tomorrow. 17 

So, at the same time that we endorse low impact development, we are 18 
sympathetic to some of the comments you’ve heard from the copermittees about 19 
the need to not—how should I say this?—not restrict the other things that can be 20 
done in the interim.  I like the analogy, I think it was Tim Casey made, about the 21 
heart attack patient that you don’t just tell him to change his diet and start 22 
exercising.  Sometimes you do need to go in and do a bypass or angioplasty, 23 
and also tell him to change his diet and start exercising.  So, I think that, while we 24 
don’t necessarily like the idea of treatment BMPs in watersheds or at the 25 
instreams or at the end of a stream, we recognize that they do provide some 26 
benefit at least on an interim basis and that the copermittees shouldn’t be 27 
restricted necessarily from utilizing those options while we implement these 28 
longer term solutions.  Thank you. 29 

EA: Thank you very much.  I need Vaikko Allen, and at the same time if I could get 30 
Michael Beanan to stand up.  Okay.  Vaikko, come on down, and Michael just 31 
stand up and raise your right hand. 32 

 I hereby affirm—I’ll wait until you guys are ready—you don’t have to repeat after 33 
me, just—I think.  Am I okay on reading it and having them affirm? 34 

JR1: Yeah.  You can read it and ask them if they do, in fact, affirm the statement. 35 
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EA: Just making sure.  Michael, go ahead and please stand up. 1 

 I hereby affirm that the testimony that I will present to the California Regional 2 
Water Quality Control Board, San Diego Region, orally or in writing, will be the 3 
truth, the whole truth, and nothing but the truth, under penalty of perjury under 4 
the laws of the State of California. 5 

VA: I agree. 6 

MB: I do. 7 

VA: Thank you.  Vaikko Allen is my name.  I am coming from Contech Stormwater 8 
Solutions.  We’re a provider of stormwater treatment technologies to help with 9 
some of the pollution issues that we’ve been talking about today.  I’m going to try 10 
to be as brief as possible here, and I want to start by talking about something that 11 
I think that permit as written does quite well, and that is address post-12 
construction BMPs.  For example, it requires 85th percentile design storm to be 13 
treated by BMPs with medium to high effectiveness for the blooms of concern.  I 14 
think that’s important.  It requires that those BMPs are inventoried, tracked, 15 
inspected, and maintained regularly, which I also think is important, and there are 16 
also provisions to protect groundwater and limit the application of infiltration in 17 
some instances. 18 

 What I think is particularly interesting in this permit is that absolutely none of 19 
those requirements apply to site design BMPs.  There is a strong emphasis on 20 
site design BMPs, which I also think is good, but I think that it’s an oversight to 21 
not also require that those BMPs are designed to achieve some specific 22 
performance goal.  They should also be maintained, they should also be 23 
inspected, they should also be tracked, there should also be infiltration and 24 
groundwater protection provisions associated with those BMPs.  I find it odd that 25 
those requirements are lacking in this permit, and I hope that that will be 26 
corrected in the next draft. 27 

 It is very clear that those site design BMPs are intended to provide water quantity 28 
and water quality benefits, particularly in the provisions that talk about the site 29 
design substitution provisions.  So specifically the areas that are impervious, the 30 
flows from those areas should be routed through pervious areas, so that leads 31 
me to believe that these BMPs really are intended to capture pollutants in water 32 
and the like. 33 

 I’d also just like to say that low impact development and these distributed 34 
vegetated BMPs are often used synonymously.  I’d like to break that association 35 

0002023



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

75 
 

for a minute, if I could.  I think what we’re trying to do here is trying to create low 1 
impact sites—sites that have post-development conditions that mirror the 2 
predevelopment conditions in terms of the amount of flow, in terms of the rate of 3 
that flow, and in terms of the duration of the flow, and also in terms of the 4 
pollutants that are leaving the site.  Now, there are many ways to do that, and I 5 
think that low impact development as described in this permit in terms of 6 
distributed vegetated BMPs in only one option.  My company, in particular, you 7 
know, we provide a number of BMPs, many of which happen to be underground, 8 
infiltrating, you know, filtering, screening, separating BMPs that can actually 9 
provide the exact same, if not better in some cases, treatment in a very space 10 
efficient way, which is particularly beneficial on, you know, retrofit sites and 11 
things of that nature.  So I would urge you, as you go back through this next 12 
revision of the permit, to focus on the specific performance objectives and those 13 
other corollary important issues like, you know, maintenance and inspection and 14 
that sort of thing and try to eliminate requirements for specific practices to be 15 
used, in particular those vegetated distributed BMPs, which are going to be 16 
applicable on most sites, but what should really be the key decision point as to 17 
whether or not they’re used exclusively or not is what is going to give you the 18 
best level of treatment, not what is going to be the most green or least green or 19 
anything of that nature.  Thank you very much. 20 

EA: Thank you.  Andrew Henderson?  Okay.  Then we’ll conclude with Michael 21 
Beanan. 22 

MB: Yes.  I just wanted to provide copies of our letters and the other 16 copies as 23 
required to Mr. Robertus. 24 

 Michael Beanan, South Laguna Civic Association.  South Laguna Civic 25 
Association has been involved with the Aliso watershed since 1982, and so we 26 
have a long history and come to you with a sense of urgency for immediate 27 
problems that we’re experiencing in our community and coastal receiving waters. 28 

 I had an opportunity to hear Sylvia Earl speak, and she was the head of NOAA, 29 
and she pointed out that often in these meetings what’s missing from the room is 30 
the key stakeholder, and that’s the fish and the sea lions and the sea mammals 31 
and the pelicans and the ocean, and whether we know it or not, the ocean 32 
determines our air quality in this area.  So what we’ve noticed, although I do 33 
appreciate and I have a good working relationship with the County and the staff, 34 
and I know how hard all you folks work, and I know how hard we work, I think the 35 
net result of all of our work today is we’ve failed.  I’d like to submit some photos, 36 
and these just sample photos recently taken off of 1000 Steps Beach, and one is 37 
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a surface location shot off the hospital, it’s very close to the shore, and then 1 
these subsequent photos are at three-foot, eight-foot, and ten-foot depth, and 2 
what you’ll notice is a bright green background. 3 

I’ve spent my whole life in, on, and under the water in California, and I can speak 4 
authoritatively that that is not what it’s supposed to look like out in the ocean.  We 5 
have a one-mile-wide river going from the Santa Barbara to Mexican border of 6 
polluted urban runoff.  Our comments, even though we’re concerned about 7 
stormwater and appreciate the land planning issues, our comments really relate 8 
to dry weather flows, and while there’s a lot of business suits here, I represent 9 
the wetsuit community, and I urge everyone in this room to become capable of 10 
entering the ocean and looking around and seeing for yourself what we see 11 
every day.  To that end, I am also a licensed scuba instructor and will provide 12 
any kind of training and guidance and escort someone out into the ocean to 13 
safely look around and see for yourselves what we’re seeing. 14 

Short of that, the LATimes.com altered ocean series does show what’s 15 
happening here and on both coasts of California and particularly the invisible 16 
killer.  The invisible killer relates to persistent, prolonged, and permanent algae 17 
blooms that are occurring now off the coast.  These algae blooms create domoic 18 
acid poisoning, which gets into the food chain and has resulted in many deaths 19 
and strandings of sea lions.  Sea lions share the same physiology as humans, so 20 
if they’re suffering, we’re probably going to be suffering as well.  An interesting 21 
point in that series is from a Scripps Institute researcher, who says very shortly, 22 
people will not want to live along the California coast because of the 23 
metastasizing of pollution that’s occurring as we speak, and I think that should be 24 
cause for concern. 25 

Although we’ve heard integrated into the conversation and the debate the issue 26 
of water quantity, we also feel that the mapping is deficient in that all watershed 27 
maps end at the beach, and we all know that runoff continues to the ocean, so 28 
without integrating the ocean urban runoff plume with the land use, we have a 29 
disconnect in terms of planning and monitoring. 30 

We are in a permanent drought right now in Southern California, and it seems 31 
ridiculous that we would allow dry weather flows to go into our creeks and create 32 
the damage that we’re all aware of and pollute the ocean when we could be 33 
harvesting that water for beneficial reuse, and our previous efforts to introduce 34 
beneficial reuse have been, I think, blocked in terms of regulatory issues, and we 35 
see that as the near term solution until people learn to, what is it, exercise and 36 
diet correctly, we would really emphasize that. 37 
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The second thing is we feel that the storm drain system was designed to convey 1 
storm drain water, and it’s being illegally used to convey residue from the 2 
imported water industry.  If we tripled or doubled water rates tomorrow in the 3 
Moulton Niguel Water District, we would have probably a lot less water polluting 4 
Aliso Creek and Aliso Beach, so we feel that storm drains should be for storm 5 
waters; in the ideal world, I would suggest we seal them, except for the two 6 
months a year when we actually get rain, and then allow whatever water is being 7 
generated inland to be handled inland.  It’s an old maxim:  what you bring to the 8 
beach, you take home from the beach, and it’s the same with, I think, the inland 9 
communities—the water they generate should stay in that community. 10 

Finally, research has showed that harvesting water locally is only one-half of the 11 
energy use, so as we promote water harvesting locally and beneficial reuse, we 12 
can actually reduce the amount of oil demand, power demand, to bring that water 13 
here, and we will allow the kelp forests to recover.  Kelp forests sequester carbon 14 
dioxide faster than any living thing on the planet, they produce more oxygen than 15 
any living thing on the planet, they’re right off the coast here, and 95% of it has 16 
died off in the last 20 or 30 years, mostly through our collective negligence 17 
relative to dry weather flows. 18 

So I thank you for the opportunity to address the Board, and we’ll be here to keep 19 
helping out.  Thank you. 20 

EA: Thank you.  I was going to look for a closing statement by the discharger, the 21 
County of Orange County.  Do you want to conclude, or— 22 

CC: Yeah.  Larry McKenney had to leave, unfortunately, so I’m Chris Crompton, with 23 
the County of Orange.  I’m the Manager of Environmental Resources.  I think 24 
you’ve heard a lot of information today, a lot of suggestions for comments and a 25 
lot of suggestions for improvement to the permit, and I think the key issue that 26 
was raised is to keep the discussion open, and I think we’d like to see you direct 27 
staff to work with us, and there were a number of other stakeholders that had 28 
similar suggestions so that we work on these things and come back with a new 29 
and slightly improved permit.  Thank you. 30 

EA: Thank you.  Jeremy?  Did you get all that down? 31 

JH: Again, I’m Jeremy Haas.  I want to thank all of you for participating today and 32 
giving consideration to all of the comments that were made.  I’m not planning on 33 
going over all of those comments, of course, at this point, but I do want to make a 34 
couple of points to clarify some of the issues that have been thrown out there to 35 
help with your consideration of some of these comments. 36 
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 The first one I want to talk about, again, is instream BMPs, regional treatment 1 
approaches, and I want to make the point that the dilemma we face is that there 2 
are beneficial uses designated for the inland water bodies as well as the coastal 3 
area.  Some of those water bodies inland are impaired right now, some are not, 4 
some function well, some, you know, less so.  So, locating a large treatment type 5 
of BMP, an ozone basis, a UV basis, or whatever it might be, can protect 6 
beneficial uses and Rec-1 uses at the ocean.  In fact, that’s what’s happening 7 
pretty well at Salt Creek, for example, but you know, is that really protecting the 8 
inland water bodies, or are they suffering from the pollutant loads that are being 9 
discharged during dry weather and during stormwater?  You know, these are 10 
some of the trade-offs that we have to think about. 11 

We are not saying that—contrary to some of the comments out there—we’re not 12 
prohibiting those types of projects, but what we’re saying is that won’t give them 13 
a free pass for controlling the pollutant discharges into those upland or, you 14 
know, inland water bodies.  If they want to spend all their money on a treatment 15 
BMP at the ocean, you know, that’s going to be a concern for us, especially 16 
considering a lot of these large plants at the mouth, they do require long term 17 
funding commitments, and you know, we need to protect those inland beneficial 18 
uses also.  If those beneficial uses are being met and protected inland, and they 19 
want to further treat, you know, water quality before it gets—the water before it 20 
gets to the ocean, you know, that’s another issue, something we can consider 21 
and look at, but they need to protect, you know, inland beneficial uses also. 22 

And a related point I wanted to make was on bacteria.  Like many of the cities, I 23 
spend a lot of time in the Aliso Creek watershed working on bacteria, and it’s not 24 
easy, but I don’t want you to walk away from here with the idea that every urban 25 
creek/MS4 is a little bacteria generating factory or that it’s a lost cause, that 26 
onsite treatment controls or treatment at the end of a pipe versus in the water are 27 
incapable of adequately protecting the beneficial uses associated with bacteria 28 
discharges.  What we’ve found is there are places in some of the urban creeks 29 
that can attenuate these bacteria discharges, and there are some places, 30 
particularly places that have been highly subject to hydromodification effects that 31 
might be having totally modified hydrologic regimes, lots of organic matter may 32 
be coming in, you know, different situations that contribute to the blooms that we 33 
do see generated within the creeks or between a discharge point and a creek.  34 
So there’s other factors that we need to consider other than just thinking there’s 35 
nothing we can do other than an inline treatment device. 36 

The third point I want to make—I only have two more after this—from what I 37 
sense, and we’re going to respond to all of the pertinent written comments, but 38 
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there seem to be a lot of either misunderstandings or misinterpretations or 1 
maybe a lack of reading some of the details within the permit, and I think what 2 
means is that a lot of the concerns that I’ve heard today, I think, can be 3 
adequately responded to without any real revisions to the Tentative Order. 4 

The recent ones, you know, after lunch we heard, for example, advanced 5 
treatment, everything Mark said was technically correct, and I think our Tentative 6 
Order provides the kinds of considerations that he’s concerned about.  We’re not, 7 
you know, the Tentative Order doesn’t say advanced treatment, you know, here, 8 
here, here, here.  It provides the criteria that the cities should take a look at 9 
before they determine it’s necessary, and I think the criteria we provide to allow 10 
the cities to make these decisions are in line with what is necessary.  That’s been 11 
pointed out by the panel and him.  Other ones have to do with some of the 12 
hydromodification concerns.  I think the process we laid out in the permit for the 13 
types of hydromodification considerations the permittees will use to develop their 14 
plans, I think, can satisfy a lot of the comments we heard. 15 

The second to last comment I want to make is that rather than concerns 16 
necessarily with the Tentative Order, I’m hearing some concerns with how the 17 
cities might implement these measures, and that, you know, that might create 18 
some uncertainty for third parties, whether it’s the people wanting to get permits 19 
for projects or, you know, non-governmental organizations that want to protect 20 
water quality, or industries that want to provide certain services.  That’s inherent 21 
in the, you know, amount of leeway that we have provided into the permit, to let 22 
each local jurisdiction set a lot of those considerations and a lot of those, you 23 
know, local specific criteria appropriate to what, you know, what they feel is 24 
necessary for their sites.  It’s not a case where we’re sending out blanket 25 
requirements.  So there is going to be some uncertainty in the cities apply those 26 
requirements, but that’s a result of our flexibility approach. 27 

Then finally, I want to mention, you know, we will be responding to the pertinent 28 
written comments and direction from you, but that doesn’t mean that the 29 
communication channels are shut off between us and the permittees, in 30 
particular.  Anybody, even if you were to close the comment period today, we will 31 
still seek clarification from anybody who has submitted written comments for 32 
which, either we don’t understand or need some additional detail.  We’ll seek 33 
them out, ask them to clarify, and make sure that everybody understands what 34 
we’re, you know, what each side’s talking about.  So, you know, we’re not going 35 
to go away into a black hole and come out with a final permit for you.  We’re 36 
going to try to make sure that we understand clearly what all the comments are 37 
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so that we can appropriately respond to them, and that you can consider those 1 
when you consider the permit for adoption.  Thanks. 2 

EA: Okay.  At this point, I’ll move to recommendation from the EO, and then we’ll 3 
deliberate and ask Jeremy and anybody else that we need to answer more 4 
question 5 

JR2: I only have one comment that I’d like to add.  First, I’d like to thank everyone 6 
who’s here today and everyone who’s been working on the permit, in fact, for the 7 
last five years, and I certainly would state that I’m appreciative of all the efforts 8 
that have gone into finding sources of pollution and abating it at the source or at 9 
the beach, and I don’t look at the permitting, the regulatory process, as one in 10 
which we would primarily recognize achievement, and I can see how you would 11 
want recognition for that, but just rest assured that we are very aware of your 12 
efforts and they are much appreciated.  Nonetheless, there is still a lot of work to 13 
be done, and the comments that we’ve heard today, I think, will give us a little 14 
more clear vision of what your perceptions are of that challenge. 15 

 The one area that Jeremy did not address, that I think I would like to address in 16 
summation is the concern about fiscal reporting.  Mr. Casey, I think, indicated 17 
that he had personally looked at the regulations, the federal regs, and I believe 18 
there is an inherent responsibility for the Board to address that responsibility for 19 
seeking assurances of fiscal capability or fiscal accountability by the 20 
copermittees. 21 

This matter, on my urging, was brought before our Board in a workshop format 22 
about a year ago, and my concern at the time was that I didn’t want to be in a 23 
position of issuing notices of violation because cities were not spending enough 24 
money on implementing maximum extent practicable load reductions.  I didn’t 25 
think it was feasible, and furthermore, at that time and at previous points 26 
watching this process, every city seems to have its own concept of what’s to be 27 
included in their stormwater program.  Some cities included all street sweeping, 28 
when in fact, before the stormwater program existed, there was extensive street 29 
sweeping already taking place for aesthetic purposes.  Also, trash collection, 30 
solid waste management, the entire solid waste management program was 31 
thrown into the stormwater program, and we did seek consistency, but the Board 32 
wasn’t compelled during the workshop to dictate how that reporting would be 33 
accomplished. 34 

So, to those speakers who brought that question up, I want to tell you that it’s our 35 
perception that everyone should have a business plan for stormwater, and we 36 
simply would like you to provide us a copy.  We don’t anticipate that you’re going 37 
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to have to hire people and bring in expertise to formulate a business plan for 1 
something we already have been told by virtually every city already that is 2 
ongoing, so if you simply provide us the representation of your budget and 3 
process, I think that would suffice.  Again, I see that as a requirement. 4 

The Regional Board is supposed to be able to ensure that the copermittees each 5 
endeavor to get the funding together to establish a program, and then on an 6 
annual basis, sustain that program so you can effectively reduce pollutants to the 7 
maximum extent practicable in the MS4 that the city owns and operates.  So, 8 
that’s what’s behind the fiscal requirement, and my recommendation to the Board 9 
would be that we retain the fiscal language as it’s currently written, and we will be 10 
looking at your comments that you made today in writing and otherwise to look at 11 
that again, but I just wanted to give you my perspective on that and to remind the 12 
Board Members that the Regional Board did spend about an hour and a half 13 
discussing that specific issue in the context of all the stormwater permits in the 14 
San Diego region about a year ago. 15 

With that said, my recommendation is to consider what you’ve heard and decide 16 
whether you wish to keep the hearing open.  I’m not convinced that it should 17 
close at the conclusion of the testimony we’ve heard.  I think we should provide 18 
some additional time to get some comments in to us, say ten days, 14 days, to 19 
provide some clarity, because I think there’s an advantage in having heard, 20 
particularly, what you might want to give as your thoughts to me and to your staff 21 
as far as changes to the permit you would want us to consider, but I think 22 
Jeremy’s comment that our door is going to remain open and that we will be able 23 
to address any comments already made, we will still have an open door to 24 
discuss those things.  But I’m not completely convinced there are not some 25 
issues that have not been brought before use that would be served by the 26 
opportunity to—by keeping the door open and extend the comment period for 27 
some period of time.  And with that, I conclude my comments. 28 

RW: I would suggest that we just agree at this point to keep the comment period open 29 
for two weeks, whatever makes sense, so we can just dispense with that, but I 30 
think it’s very important that if we do that, keep the things open, that we provide 31 
some very specific direction to staff to the degree we can.  But I think if we can 32 
agree that we need to keep the comment period open for X number of days, that 33 
then we can move to providing some additional direction to staff. 34 

DJ: I think what will help inform that decision is the time frame that it will take our staff 35 
to respond to the comments, because I think what I heard, and I think this will be 36 
helpful, too, is that there’s a lack of clarity in some areas, or perhaps specificity, 37 

0002030



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

82 
 

and that to the extent our staff responds, that that will probably elicit responses 1 
from the copermittees, allow them, in essence, to respond.  So I think it’s 2 
probably a two-part equation, where we offer our responses, Jeremy has the time 3 
that’s necessary to properly prepare that, and then they have a certain amount of 4 
time subsequently to respond further as necessary, and I’m not sure that’s a two-5 
part process, part of it’s a question to Jeremy.  How long will it take you to pull 6 
together your responses to the testimony that’s already been submitted? 7 

JH: [Inaudible]. 8 

JR2: And I agree with that, and you know, I think if I heard Jeremy right, there are 9 
several areas where greater clarity in the language is needed or further 10 
discussion is needed to clarify the details. 11 

DJ: So, 30 days and then there’s a certain amount of time after that that it will take 12 
them to respond, so another two weeks after that?  Would that be our 13 
recommendation? 14 

EA: Is two weeks enough? 15 

JR1: Are you talking about the time that you would be allowing the interested persons 16 
to respond to the next iteration? 17 

DJ: Right.  The public record would remain open with sufficient time to allow them to 18 
respond to what Jeremy prepares. 19 

JR1: First of all, there’s going to be a distinction between the public record and the 20 
record of this hearing. 21 

DJ: Right. 22 

JR1: I would recommend that from a sort of procedural standpoint that it would be 23 
wise to close the hearing today to, if you decide that you want to, to allow people 24 
to submit additional written comments on this particular iteration of the proposed 25 
NPDES requirements for Orange County MS4 to some certain date, but at that 26 
point the opportunity to comment on this iteration of the requirements should 27 
terminate, should be over.  Thereafter, your staff should have whatever time they 28 
deem necessary to respond to the comments, adjust their technical analysis to 29 
provide additional clarity or identify additional support, whatever is necessary to 30 
respond to the comments, and reopen a public comment period on the proposed 31 
waste discharge requirements as modified or as further supported, in response to 32 
these comments.  So, what you’d have is the comment period on this iteration 33 
will end, staff will work up the next iteration, and then I would recommend that 34 

0002031



Public Hearing:  Orange County MS4 Permit Reissuance April 11, 2007 

83 
 

you provide at least 30 days for the public to review and respond to whatever it is 1 
that your staff brings forward the next time.  If this were an administrative 2 
rulemaking proceeding, the minimum time necessary for public review of 3 
modifications would be 15 days, but 15 days for a document as technically 4 
complex as this one is probably pretty short.  Therefore, I would urge you to allow 5 
at least 30 days for the public to take a look at whatever it is that your staff brings 6 
back.  At that point, the Board or the staff may wish to hold another hearing, or 7 
not.  Eventually, the matter will be on the Board’s agenda for action, at which 8 
point, the Board is likely to have an opportunity to hear from interested persons 9 
again, but the details of how that particular process will come out will be worked 10 
out as time gets closer.  So— 11 

DJ: Oh, I’m sorry.  I think that’s fine.  I think it captures the essence of what I was 12 
after, which is basically, I want the copermittees to have an opportunity to see 13 
what our staff prepares and to respond to that and for that to be considered.  So I 14 
think the process that you outlined—you lost me at a couple points there—but I 15 
think I got the essence of it. 16 

JR2: So, if I understand this, we would be talking perhaps about two weeks for staff to 17 
review what’s been presented already— 18 

JR1: I think your staff indicated that they would require a month. 19 

JR2: Oh, a month.  I thought I heard Jeremy say he hadn’t heard anything dramatically 20 
different— 21 

JH: [Inaudible] 22 

JR2: I see.  So that’s then 30 days plus 30 days.  Thirty days for staff to review the 23 
comments and get their comments out, and then another 30 days for the public 24 
review of those comments.  Is that what you’re saying? 25 

JR1: That’s what I would agree with, allowing the public at least…[break in tape]… 26 

 …or this panel, based on what you’ve heard today.  I mean, you have an 27 
opportunity now, of course, to indicate to the staff your sense of which of these 28 
comments need to be addressed, what kinds of modifications might need to be 29 
considered based on what you’ve heard.  That will assist your staff in responding 30 
to the comments in a way that will be consistent with your views, at least, and 31 
presumably, with your ultimate recommendation to the Board.  But, in fact, there 32 
will be, you know, another opportunity for the public to comment after your staff 33 
has had an opportunity to digest these comments and respond to them. 34 
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EA: So is the reopening, we could give that direction to make sure that that occurs?  1 
Am I understanding that clearly? 2 

JR1: If that is the—I mean, I understood that to be the sense of the Board.  If that is, in 3 
fact, the sense of the Board, then you should give that direction to your staff. 4 

EA: Okay.  Let me see if I capture the sense of the panel.  I would suggest leaving 5 
the comment period open one more week, just so that comments can come in, 6 
but that you do get started on the response to comments because I’m not 7 
convinced that there would be any substantial differentiation, but based on what 8 
people have heard today, they might come up with something new and novel, so 9 
maybe give them one more week, and then so we close the hearing one week 10 
from now, and after 30 days, we would reopen— 11 

JR1: Give staff 30 days to respond to comments— 12 

EA: Right. 13 

JR1: Apparently you’re saying 30 days beyond one week. 14 

EA: I was going to go 30 days.  And then would you give us direction on what the 15 
reopening provisions should be? 16 

JR1: Okay.  So what I would recommend is a little bit different— 17 

EA: Okay. 18 

JR1: --and that is that you close the hearing today, simply close the hearing, be done 19 
with that.  Allow people to submit additional supplementary written comments 20 
based on the current draft of the requirements for whatever period of time, a 21 
week, two weeks, that you feel is appropriate.  Then allow your staff—so that 22 
would close the record on public participation regarding this iteration of the 23 
proposed requirements.  Then give your staff the 30 days that they have 24 
indicated that they need to assimilate the comments and respond to them.  And 25 
then direct the staff to circulate a new proposed set of NPDES requirements for 26 
the Orange County MS4 for an additional comment period for whatever time you 27 
deem appropriate. 28 

DJ: And that last period, I think we agreed, was 30 days. 29 

JR2: Mr. Chair, I have some recommended dates that you might be able to use—25 30 
April would allow two weeks, leaving the door open for additional comments 31 
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pertaining to testimony heard today at this hearing.  So we would allow until the 1 
25th of April to receive additional written comments. 2 

We’ll allow a 45-day period to the 15th of June for staff to look at the comments 3 
and craft changes, and we will essentially produce for public review a revised 4 
tentative permit that will indicate the changes made to the permit that was 5 
produced and held unchanged for today’s hearing.  In other words, the tentative 6 
permit is what has been brought to you today.  We will produce on the 15th of 7 
June a revised tentative permit that Jeremy will highlight the changes that have 8 
been made as a result of the testimony today and the written comments that 9 
have been submitted as of today and those comments submitted up till the 25th of 10 
April, and there would be a revised fact sheet and technical report. 11 

We will also try to provide all the comments for those—with the response to 12 
comments and all comments made to date so that people will have the 13 
advantage of seeing the changes that were made, because people who make 14 
comments want to know, “did you read my comment, did you agree with my 15 
comment, did you or did you not change the permit,” and if we did not, they will 16 
certainly want to comment again. 17 

 Following the 15th of June, we would allow 45 days for comments on those 18 
changes to be submitted to us, and I believe that will still allow us about eight 19 
days to receive those comments and provide them to the Board members in the 20 
late mailing for the Board Meeting on the 8th of August, if we have a Board 21 
Member to make a quorum.  So I think 45 days’ time for that permit—revised 22 
tentative permit—to be out for public review should be sufficient.  So the 31st of 23 
July would be the due date for the written responses on the revised tentative 24 
permit, and that’s, for planning purposes, bringing this back to a full Board with 25 
quorum for deliberation and adoption on the 8th of August. 26 

 That would be my recommendation.  Thank you. 27 

DK: I’ll make a motion consistent with that recommendation. 28 

RW: Second. 29 

EA: All in favor of that motion? 30 

PANEL: Aye 31 

EA: Okay.  Now, the last thing is do you have any specific recommendations and 32 
direction for staff that you would like to make, and— 33 
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DJ: Who wants to—do you want to start, David, or— 1 

DK: I’m not sure. 2 

JR1: Mr. Chairman, I suggest that you close the hearing at this time and then give the 3 
direction to staff. 4 

RW: I move that we close the hearing. 5 

EA: Didn’t we just leave it open for two more weeks? 6 

JR1: The recommendation was that you allow people to submit supplementary 7 
comments for a period of two weeks, but that you close—I mean, the hearing, 8 
this is the hearing, and the hearing is—I recommend that you close the hearing, 9 
and then based on what you have heard and what you know of the written 10 
comments that have been submitted, that you give your recommendations as a 11 
panel to the staff, and they will attempt to take those into consideration. 12 

EA: Okay, do I have a motion to close the hearing? 13 

RW: I would move that we close the hearing. 14 

DK: Second. 15 

EA: Okay.  All in favor? 16 

PANEL: Aye. 17 

EA: All right. 18 

DK: Let’s see, I’ll start with a recurring theme.  Mr. Haas, the E7 on page 14, what is 19 
it, III.E.7 came up a number of times and with regard to this being kind of a 20 
general statement, that a number of folks find, could create an inconsistency with 21 
other sections of the permit.  Being mindful that you read a permit to be 22 
harmonious, you try to find consistency and not inconsistency, and if something 23 
could be inconsistent, that’s not so much a problem as if it can be consistent, you 24 
find the consistency and you read it to be consistent, and you read the specific 25 
over the general. 26 

Still, I think that there could be some cleanup done to the statement in E7 27 
because, maybe it was just the dialogue that was going on today that didn’t 28 
sound like you and, say Mr. Grey, were talking about the same—the way that 29 
you’re talking about creek and he’s talking about a swale, and that sort of thing.  30 
It seems as though, just on this particular language here, saying in the first 31 
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sentence that mitigation has to occur prior to the discharge of urban runoff into a 1 
receiving water, okay, but if there’s a, you know, treatment or mitigation before 2 
runoff makes it into a receiving water, does that mean that you can’t do anything 3 
else in addition once it’s in that receiving water?  You can’t go into, say 4 
something he’s describing as a swale and putting some vegetation in there. 5 

That’s certainly—I don’t know that the law prohibits us from doing that—is that 6 
something we shouldn’t allow them to do?  That wouldn’t seem to be logical, if 7 
you’re doing both.  If it must occur prior to discharge, then fine, we make it so 8 
that there’s some treatment before it gets into a receiving water, but it doesn’t 9 
seem to hurt to have a belt and suspenders.  If we can work through the 10 
irreconcilable sections of the permit, and here I’m being specific about what really 11 
is irreconcilable, to say that something can create an inconsistency isn’t going to 12 
work for me to say we need to wipe this thing out completely, but to point to 13 
where exactly it is completely inconsistent and there’s no way you can comply 14 
with one without complying with the other, if one is a general statement and the 15 
other is a specific, mandatory statement, I don’t think that that’s so much a 16 
problem. 17 

 The first sentence, I think, is okay, but authorizing the construction of an urban 18 
runoff treatment facility within a water of the U.S. or using the water body as a 19 
treatment system or for a conveyance would be tantamount to accepting waste 20 
assimilation as an appropriate use for that body.  If we’ve got something like what 21 
Mr. Grey’s describing as a swale, and we’re talking about putting vegetation in 22 
there, I don’t think that, you know, this sentence here is characterizing that as a 23 
water body, and again we’re going to come back to the legal issue here of 24 
whether or not something like that’s going to be waters of the United States, 25 
whether that would be a receiving water or whether that would be considered as 26 
part of the MS4, that’s something that we definitely need to nail down with some 27 
certainty here as to where the Board stands on the law of what is part of the MS4 28 
and what is water bodies of the United States. 29 

 So that sentence, I would direct you to look at closely and work with counsel to 30 
nail down exactly what our position is as to the law as to what is a water body of 31 
the United States and recognizing that these other cases that we’re talking about 32 
isolated wetlands. 33 

 Insofar as the fiscal analysis, I can kind of appreciate where both sides are 34 
coming from here.  I think that what we’re asking for, to the extent that we’re 35 
asking for something that municipalities are already doing, then that shouldn’t be 36 
a problem.  Looking at this language here, maybe we could do a little cleanup so 37 
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that it is clear exactly what you’re asking for.  If we’re looking for municipalities to 1 
make a three-year budget or something, you know, what your capital 2 
expenditures are going to be over the next couple of years, how are you going to 3 
fund that?  That’s concrete, and I know what you’re asking for here. 4 

 This sentence in III.b on page 74, “linkages and dependencies among program 5 
components,” if I were trying to implement this permit, I don’t know what that 6 
means.  “Anticipated local, state, and federal regulations that affect stormwater 7 
management or funding options,” seems a little bit duplicative of what’s already 8 
up above at F.II.a, the legal restrictions on the use of funds, legal analysis, you 9 
know, of your source of funds.  If we want people to schedule out your sources 10 
and your uses and how are you going to pay for your stormwater permit?  I think 11 
we can say that and that’s something that everybody in here respects that is a 12 
worthwhile task, and that’s not adding an undue burden. 13 

I do, however, looking at the benefits, the fiscal benefits, in F.II.c, and saying, 14 
“each analysis must include a qualitative or quantitative description of fiscal 15 
benefits realized from implementation of the stormwater protection program.”  16 
Some estimates are just so pie in the sky that they’re just not meaningful 17 
estimates, and we shouldn’t put a burden—I mean, you can call up the U.C. 18 
Berkeley and find somebody up there who’s a propeller-head willing to do an 19 
analysis of the benefits of the stormwater program, and he’s going to put a 20 
number on paper, but to make every single city in Orange County put a 21 
quantitative number on there, that’s not meaningful to me as a recovered CPA 22 
and securities attorney.  Putting numbers down there that are meaningful is a 23 
meaningful endeavor to do—how are you going to pay for this?  Getting 24 
everybody to go to the same questionable study about how much the benefits 25 
of—you know I definitely believe that there’s an economic value to clean water.  I 26 
don’t think many people would deny that, but to make each individual city go 27 
through and pick which study they’re going to rely on—I don’t think that— 28 

So I think that the qualitative, even if we’re just making them all put in a 29 
boilerplate expression of, you know, we realize the value to our communities of 30 
clean water; it enhances, you know, property tax values, you know, however it 31 
flows through and creates an economic value to the community.  That’s fine, but 32 
even though it’s got “or quantitative,” I just think that requiring any sort of 33 
quantitative analysis of the benefits of the stormwater program, to me, is a bit of 34 
stretch, unless you can, you know, help me get over the hurdle here intellectually 35 
with that.  So, you know, as much as I respect the need to do a business plan, a 36 
fiscal analysis, and if municipalities aren’t planning for where the money’s going 37 
to come from in the future, that’s when you’re going to come to the head in the 38 
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road and say, “hey, we don’t have any money to pay for it.”  That’s why we want 1 
planning for this, and I think that’s a noble cause, but if it’s just clear as to what 2 
we’re asking for here, I don’t think it would meet as much resistance, and it 3 
wouldn’t seem like such a burden, some bureaucratic task. I think that something 4 
concrete and clear in there, maybe just cleaning up F.II, excuse me, F.III.a 5 
through k, we could tighten that up a little bit. 6 

I want you to go through those points and ask, what benefits are you looking for 7 
there, from financial planning that isn’t covered by something else that we’re 8 
requiring within the permit.  What are we asking them to provide an analysis of 9 
there that they don’t already have to do.  I think a concrete financial analysis is a 10 
good thing to point them to and ask them to do.  To ask them to go through other 11 
legal analyses and incorporate that back in is kind of asking them to kind of get 12 
off the track there. 13 

And then, just going back to the legal analysis again.  I think that kind of flows 14 
through most of my comments on here, and a lot of the comments that everyone 15 
else is raising, and some of what seem to be irreconcilable positions, because 16 
you weren’t exactly talking about the same thing.  It would be good if, at the next 17 
hearing when we adopt this permit, if you’re talking about the same factual 18 
situations that other people are when you’re talking about a creek and Mr. Grey’s 19 
talking about a swale, I would want both of you to be able to talk about the same 20 
thing and say how you would look at that under the requirements of this permit.  21 
And that would be helpful for me, and then of course, we want to know where we 22 
stand on streams being MS4 or being a receiving water.  Thank you. 23 

DJ: Well, first of all, thanks, Jeremy, to you and your colleagues for working on this.  I 24 
know that it’s a herculean effort to pull together such a significant permit.  I know 25 
you’ve been working on it for a long time, living and breathing it, taking it home, 26 
possibly eating it, hopefully not.  The comments that I’m going to make, some of 27 
them overlap with Mr. King’s. 28 

 I think I’m sufficiently concerned about the sanitary sewer overflow prevention 29 
response provisions and their viability, survivability, that I would like to ask you to 30 
look at that specifically and to make sure that we believe to the extent that 31 
provisions are included that they are not duplicative, and if they are duplicative, 32 
that there’s a compelling rationale for them to be there, that they add value. 33 

 And I think you heard this from Mr. King, and it’s a theme from the copermittees, 34 
of course, to evaluate and substantiate the basis of findings with respect to the 35 
MS4 and urban streams, how they relate to one another—is an urban stream an 36 
MS4 and vice versa—and it was specifically brought to bear the Rapanos 37 
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decision, obviously, has a bearing on that, what actually constitutes surface 1 
water quality and do we need to go through and make a case by case 2 
determination as it relates to the different receiving waters, which obviously 3 
would have an impact on the permit. 4 

 I think another recurring theme Mr. King mentioned, so I’ll be brief, is to evaluate 5 
and refine the language in the permit that’s perceived to limit the copermittees’ 6 
ability to place BMPs instream and to address regional problems with shared 7 
facilities, I think is significant, and it’s something where I’d like to see us reach 8 
out to the copermittees and make sure that, it seems like you’re saying one thing, 9 
and perhaps it’s not that much different than what the copermittees need, but I 10 
think we need to reach out, particularly, and work with the stakeholders on that. 11 

 Another theme is to evaluate the copermittees’ concerns with respect to program 12 
flexibility and that it has been restricted or limited, and that certain requirements 13 
are overly prescriptive.  For example, they cited in both oral and written testimony 14 
street sweeping, mobile business regulations, and as well, the business plan.  15 
Those were specifically called out.  So I think to the extent that we believe certain 16 
prescriptive program elements are central to achieving the MEP standard, then I 17 
would like to recommend that the benefits for these requirements be clearly 18 
established and demonstrated; in other words, that they’re substantiated.  So if 19 
we’re going to include them, let’s make sure there’s a linkage there, or by the 20 
same token if we can’t substantiate that, that we consider removing some of 21 
those requirements and instead replacing them with a performance based 22 
standard that allows the copermittees flexibility. 23 

 I heard a theme from the copermittees with respect to acknowledgment, both in 24 
their oral and written comments, for the efforts that they’ve made in achieving 25 
water quality improvements, and I’d personally like to acknowledge the efforts of 26 
the copermittees in Orange County for water quality improvements that have 27 
been significant, both by way of the DAMP and the Report of Waste Discharge, I 28 
know, was a significant effort this last time.  It was more of an effort than was 29 
ordinarily put into it, a lot of thought.  We had at least one presentation on that 30 
before the Board, and I recall being impressed at the time.  And as well, just on a 31 
jurisdiction by jurisdiction basis, through the [inaudible].  So, please believe that, 32 
you know, from our point of view, you guys are doing a good job, and we 33 
encourage you to continue doing a good job.  This is just an iterative process as 34 
we’re working with you. 35 

 With that said, I would like to request that the staff work with the copermittees to 36 
evaluate and give further consideration to the DAMP and Report of Waste 37 
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Discharge, and I guess, to use it not only for context, which I think it has been 1 
used for context, but to the extent that there are elements, particularly in the 2 
Report of Waste Discharge or in the DAMP, either one I suppose, that could be 3 
included in the permit that those be given further consideration, which is a 4 
request and a theme that I saw particularly in the written testimony.  If there are 5 
particular high priority items that the copermittees feel are valuable or that would 6 
be value added to make sure that you put those forward and that I would staff to 7 
give those further consideration. 8 

 And then my last comment is that I would like to recommend that the staff look a 9 
little more closely at the hydromodification provisions, particularly the waiver 10 
requirements.  When I read that portion of the permit, I was struck by some of the 11 
same thoughts that the gentleman from the BIA put forward, wondering about the 12 
scientific basis and validity of the standards that we have for perviousness.  So 13 
we have for new projects and for redevelopment projects and perhaps those 14 
standards are the right ones, but I just want to make sure that we feel confident 15 
that there’s a scientific basis for what they’re doing, or for what we are doing, I 16 
should say.  And to the extent that it perhaps it isn’t underpinned as well 17 
scientifically as it could be that we work with the stakeholders to perhaps refine 18 
what those metrics should be.  I was just thinking about a redevelopment project, 19 
I’m particularly interested in and involved with redevelopment and the idea that 20 
you need to qualify for a waiver, you basically had to have a 30% reduction in 21 
your pervious surface for most redevelopment projects would be impossible and 22 
you wouldn’t be able to qualify for a waiver.  I don’t want to inadvertently impact 23 
redevelopment or smart growth.  Water quality is important, but so is smart 24 
growth, so we have competing objectives here, so let’s just make sure that we try 25 
and balance those as best we can. 26 

 That concludes my comments, Mr. Chair. 27 

RW: Well, Dan, I think you covered, well between the two of you, you’ve covered just 28 
about everything I had on my list.  I just wanted to reiterate, I guess, what you 29 
said, and I guess this can probably be best handled in response to comments, 30 
and that is, and Mr. Casey, I guess, made this point, that there needs to be 31 
strong evidence in support of changes, and I know in most instances that’s been 32 
done, but I think just make sure that any changes are strongly supported with 33 
scientific evidence, whatever evidence you can come up with that makes some 34 
sense. 35 

 There was one thing that kind of I picked up on with Mr. Allen’s point, and I don’t 36 
want to keep adding more to the requirements, but I thought he made a good 37 
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point about site design BMPs and the fact that those BMPs, once established, 1 
need to have further monitoring, maintenance, what have you.  I’m thinking, for 2 
example, and I don’t know if it’s necessarily a good analogy, where we set up 3 
some open space as part of—my background’s land use—as part of a project 4 
approval, and everything sounds great, but then five years later, ten years later, 5 
you can see that that open space has been badly degraded because of lack of 6 
monitoring.  In other words, I don’t want to see us walk away from some of these 7 
requirements at the beginning once established and not follow up with them.  So, 8 
if you take a look at that, I think that that’s something that needs some 9 
consideration. 10 

 And I think everything else, I’d just reiterate what’s already been said, but well, 11 
and also I do think I would also, since I was around when we went through this 12 
before, I would acknowledge the progress that’s been made amongst the 13 
copermittee, and certainly the hard work that you guys have done.  I did hear 14 
today, at least two comments, three comments, about the fact that the Orange 15 
County program is a success, and I think it is successful, but I want you to know I 16 
heard that the first time around, and I think when all of you look back on it, on the 17 
progress that’s been made the last few years, I think you’ll agree that the earlier 18 
program, while it had some positive aspects, wasn’t as successful as what we 19 
have now, and another good point that’s been made by most people is that it is 20 
an iterative kind of thing and I do believe that in five years, we’ll look back in 21 
another hearing and say “we have a very successful program,” and I think we 22 
will. 23 

 So, thanks very much for all the hard work on this. 24 

EA: I, too, would like to compliment the copermittees on a fantastic effort, as the 25 
gentleman from the wetsuit side complained, though, is the water’s still not 26 
exactly clean.  I’d like to compliment you, especially, on the achievement of 27 
having the bacteria TMDLs be considered for delisting.  I mean in San Diego 28 
County we’re just, our next hearing is looking at actually listing the beaches there 29 
for bacteria, so you guys are quite a ways ahead of the curve as compared to 30 
San Diego, so we don’t treat you the same as San Diego.  Again, you’ve done 31 
great.  I’d like to thank the City of Mission Viejo for letting us use this facility.  It 32 
sure made the crowd look smaller, or maybe that’s just me. 33 

 I do have a few questions.  There weren’t a lot but there were some questions 34 
about when you trigger the priority development project categories, and you 35 
know, you might look at those comments and say, you know, 5,000 square feet 36 
of paving is a pretty low standard, and one acre, I think for a single family, I think 37 
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my house would have triggered a priority project, and I don’t think in any stretch 1 
of the imagination would my house stand a priority project, mostly because it 2 
ratchets up the level of scrutiny, and the resources, you don’t want to be messing 3 
with a bunch of little tiny projects, you want the Rancho Mission Viejos and all 4 
that sort of thing.  Those are the big ones.  So if you’ll take a look at that. 5 

 I had a suggestion on E7 would be to, you know, even if we do treat it well 6 
coming in, it still could get contaminated on the way out, and we need to highlight 7 
how we can treat the [inaudible] deposition, the bacteria can grow and all that 8 
sort of thing, so maybe highlight some of the approaches without limiting the 9 
approaches on how you would set up the examples.  I know you don’t want to put 10 
the ozone treatment plant in the middle of the stream, but how you go about 11 
attacking those, so it’s clear where you want things and how those structures 12 
should be done, but in no way do I want to convey that, when I first came to the 13 
first MS4 hearing, the only way I could imagine was setting up treatment plants at 14 
the base of the epic creeks, but that obviously isn’t a great solution, expensive 15 
and there’s a lot of room between the inland areas and the coast where the water 16 
quality is important as well, not just at the beach, which is where my focus is. 17 

 I did have a funny question about the pretreatment one, just on infiltration, and it 18 
didn’t make any sense to me about pretreating for sedimentation if you’re going 19 
to infiltrate.  I thought it would just—is that just to keep it from being clogged?  20 
[Inaudible].  22A?  Okay, just take a look at it. 21 

 I thought I had missed the advanced sediment treatment part because I thought 22 
we were requiring it, and just so everybody knows, when they are to be 23 
constructed, those are to be determined by the copermittees and so [inaudible] to 24 
stay on the local agencies.  They are the ones that set that standard.  I hope 25 
we’re not too prohibitive in our list; I think the list looks fairly reasonable A 26 
through H, so that was good. 27 

 I was kind of surprised in the Tentative Order to have the Aliso Creek watershed 28 
provisions.  Was that because it’s such an important part of South Orange 29 
County water quality?  [Inaudible]  Yeah, I know the San Diego County cities, and 30 
you would have a hard time—it’s tough to get two to work together.  All right, I 31 
just wanted some clarification on that. 32 

 So I think that covers most of my—oh, and finally if you’ll take a look at the 33 
suggestions, and I know you will, for Rancho Mission Viejo on those suggestions, 34 
because I think what their project did was what we’re trying to achieve in the 35 
context of hydromodification and LID and, I may be wrong, but I kind of think they 36 
do and they have good language, but if it’s not just let me know when the next 37 
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hearing rolls around.  And, with that, I’d like to thank everybody for coming.  Do 1 
you have any questions or comments on our comments? [Inaudible] 2 

DK: Just on that one-acre thing, I’ve been thinking about that as well, and I’m not sure 3 
what the appropriate size is, but there is the issue of cumulative effects that you 4 
have to take into account, or if you have a whole bunch of these one-acre 5 
developments, they can add up, so that’s the only thing I would be concerned 6 
about. 7 

EA: In my community, it’s almost all built by homeowners, and it’s minimum two-acre 8 
lots, and in doing that we’ve only built 200 homes in the whole community in a 9 
long period of time, I don’t know, 20 years, and the major developments which 10 
are now being proposed are 200, 700, 400, 1200, and those, I think are the ones 11 
that you would want to highlight as high priority projects and focus your attention 12 
on, and I know the county would, at least San Diego County, they were after me 13 
enough on my banks and that sort of thing, and they would hate to have to send 14 
out a crew to inspect my home site.  Single family residences, I can’t see a 15 
developer going one acre site at a time just to avoid the requirements, because 16 
that doesn’t make any sense either.  I’m open to suggestions, but one acre 17 
seemed a little bit small, that’s all. 18 

 That will adjourn the meeting, and thank you all for coming.  We appreciate it. 19 

20 
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This transcript was prepared by Christina Blank, Executive Assistant for the California 1 
Regional Water Quality Control Board, San Diego Region (San Diego Water Board), 2 
from audio recordings of the April 11, 2007 hearing.  The transcript was completed on or 3 
about December 12, 2016.   4 
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I. Introduction 
 
Tentative Order No. R9-2007-0002, for discharges from municipal storm drains in 
southern Orange County, was distributed for review on February 9, 2007.  A public 
hearing was held on April 11, 2007 in the City of Mission Viejo, and the California 
Regional Water Quality Control Board, San Diego Region (Regional Board), accepted 
written comments on the Tentative Order until April 25, 2007.  Oral comments from 
interested persons were also received during the public hearing.  At the public hearing, 
a panel representing the Regional Board also provided comments and direction to the 
Executive Officer regarding the Tentative Order.  Responses to written comments and 
Regional Board direction are provided herein.  Adoption of the revised permit is 
tentatively scheduled to be considered during the Regional Board’s regularly 
scheduled meeting on September 12, 2007.  Public testimony on revisions to the 
Tentative Order is likely to be allowed by the Regional Board. 
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Over three hundred written comments were provided by the April 25, 2007 deadline by 
23 commenters from members of the public and representatives of the MS4 
Copermittees, governmental and non-governmental organizations.  In addition, several 
Copermittees provided letters of support for the comments submitted by the County of 
Orange.  Therefore, the comments of several Copermittees are represented where the 
County of Orange is listed as a commenter for a particular issue.  A list of commenters 
is provided in Table 1. 
 
In this document, the comments have been summarized and paraphrased.  Many of 
the comments received were similar to other comments received.  These comments 
have been grouped in order to minimize redundancy.   
 
The overall organization of this document follows generally the organization of 
Tentative Order No. R9-2007-0002.  Responses to “General Comments” are 
presented first, followed by responses to “Comments on Findings”.  The remainder of 
the document contains responses to “Comments on Specific Sections,” presented in 
the same sequence as the sections in the Tentative Order.  To the extent that a 
revision to the permit language is proposed as a result of a particular comment, that 
fact is noted in the response to that comment.   
 

Table 1 
Organizations providing written comments on Tentative Order  
No. R9-2007-0002 

 
Building Industry Association of 
Orange County (BIAOC) 

Construction Industry Coalition on Water 
Quality (CICWQ) 

Capistrano Bay Community Services 
District (CBCSD) Contech Stormwater Solutions, Inc. 

City of Aliso Viejo County of Orange 

City of Dana Point Nancy Palmer, City of Laguna Niguel 

City of Laguna Beach 
National Association of Industrial and Office 
Properties (NAIOP) 

City of Laguna Hills Natural Resources Defense Council (NRDC) 

City of Laguna Niguel Orange County Coastkeeper 

City of Laguna Woods 
Orange County Council of Governments 
(OCCOG) 

City of Lake Forest Orange County Vector Control District 

City of Mission Viejo Rancho Mission Viejo 

City of San Clemente South Laguna Civic Association 

City of San Juan Capistrano  
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II. Responses to Comments 
 
A. General Comments 
 
1.     Flexibility, Prescriptive Requirements, and the Role of the Drainage Area 
Management Plan (DAMP) 
Commenters:  OCCOG, City of Mission Viejo, County of Orange, South Laguna Civic 
Association, City of Lake Forest, City of Laguna Niguel 
 
Comment:  Several commenters raised concerns about the role of the Drainage Area 
Management Plan (DAMP) in the reissuance process.  Three commenters specifically 
cited that the Fact Sheet seemingly dismisses the DAMP as "procedural 
correspondence" which guides implementation, rather than serving as a substantive 
component of the Tentative Order.  For instance, they felt that the DAMP, rather than 
the Permit, should include the detail and prioritization to achieve compliance with the 
Permit.   Commenters generally expressed that the Tentative Order is too prescriptive 
to allow Copermittees to adaptively manage their programs.  Where comments 
focused on specific requirements, they are addressed in the appropriate sections of 
this document.   
 
Response:  While the DAMP may play an important role in aiding the Copermittees in 
their development of effective local programs, its development is not required in the 
Tentative Order.  It generally serves as a collection of model program components 
from which the Copermittees have chosen to base their own program components. 
 
The DAMP and Report of Waste Discharge (ROWD) submitted to the Regional Board 
in August 2006 constitute the application for reissuance of the municipal storm water 
permit.  The Regional Board is not obligated to accept the proposed program as the 
equivalent of the NPDES requirements.  Instead, the Regional Board has the 
responsibility of requiring measures that are reasonable and necessary to protect 
water quality objectives in the Permit area.   For example, many of the commitments 
proposed by the Copermittees in the ROWD can serve as guidance to the 
Copermittees.  There are several proposed actions within the ROWD for which 
commensurate requirements are not included within the Tentative Order.1 
 

                                            
1 In advance of the March 12, 2007 public workshop, the Regional Board distributed a table to interested 
parties titled “Commitments Made in the Orange County Storm Water Co-Permittees’ Report of Waste 
Discharge (ROWD)” (March 7, 2007).  This table identifies whether the ROWD commitments are 
included in Tentative Order No. R9-2007-0002 (version dated February 9, 2007). This table is available 
on the Regional Board website at 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
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Comment:  Many comments addressed the issue of flexible or rigid requirements, and 
several felt it inappropriate to include rigid requirements if they were not proposed in 
the DAMP.  Sometimes requirements within the same section were portrayed as too 
prescriptive by one commenter and too vague by another.  Similarly, 
recommendations from commenters included adding both prescriptive and vague 
requirements.   One commenter requested the Regional Board react to existing water 
quality problems by taking concurrent enforcement actions and instilling more detailed 
requirements to address those problems.  Another commenter asserted incorrectly 
that the Permit is intended to provide maximum flexibility, and, therefore, prescriptive 
requirements were contrary to the very foundation of the Tentative Order.   
 
Response:  As described in the Fact Sheet, the Tentative Order attempts to strike an 
appropriate balance between setting enforceable criteria and providing Copermittees 
appropriate flexibility and discretion in how to meet requirements.  For instance, the 
Tentative Order sets numeric criteria regarding commercial inspections, but relies on 
each Copermittee to select inspection targets based on its local knowledge.  
Importantly, this level of local knowledge has been attained by implementing the 
requirements of the existing third-term Permit and was not attained while implementing 
the relatively vague requirements of the first two permits.   The Regional Board 
recognizes the progress made during the current Permit cycle, but that does not 
abrogate the need to assess compliance with Permit requirements.  Certain 
requirements must have sufficient specificity to allow uncomplicated determinations of 
compliance with the Tentative Order. 
 
As a result, the DAMP was reviewed to assess the program changes suggested by the 
Copermittees for the Permit cycle under the Tentative Order.  The DAMP itself does 
not describe commitments of each Copermittee to revise its jurisdictional program.  As 
such, it would be inappropriate to interpret the DAMP as the equivalent of 12 
jurisdictional programs.  Instead, where the roadmap provided by the DAMP is 
appropriate, the related provisions have been included in the Tentative Order.  On the 
other hand, where provisions were either too vague or did not represent an adequate 
response to current information, more specific requirements were added in the 
corresponding sections of the Tentative Order.   Often, a section within the Permit 
consists of a mix of such requirements. 
 
While the Copermittees may elect to incorporate elements of the DAMP into their local 
programs, certain requirements in the Tentative Order must be specific enough to 
ensure that the local programs will reduce discharges of pollutants from municipal 
separate storm sewer systems (MS4s) to the maximum extent practicable (MEP). 
 
 

0002048



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

5 

2.      Regulating Discharges Into MS4s, Especially from Third Parties and  
Phase II Communities 
Finding D.3.a, Finding D.3.b, Finding D.3.d, Finding D.3.e, Section A, and  
Section C 
Commenters:  Building Industry Association of Orange County,, Construction Industry 
Coalition on Water Quality, Orange County Council of Governments,, County of 
Orange, City of Dana Point, City of Aliso Viejo, City of Mission Viejo, City of Lake 
Forest 
 
Comment:  Seven commenters questioned the rationale behind requirements of the 
Tentative Order to require control of polluted runoff entering the MS4, especially from 
various third-party dischargers such as entities subject to National Pollutant Discharge 
Elimination System (NPDES) Phase II Municipal permitting.  For instance, Finding 
D.3.b states that certain types of management measures are necessary to ensure that 
discharges of pollutants into and from the MS4 are reduced to the MEP.  Likewise, 
Finding D.3.d states that Copermittees cannot receive and discharge pollutants from 
third parties without accepting responsibility for effects from those discharges.   
Related requirements are found throughout the Tentative Order (e.g., Section A, 
Section B, Section C, and Section D). 
 
Also, of particular concern to several commenters was the discussion of Finding D.3.b 
in the Fact Sheet which cites U.S. Environmental Protection Agency (U.S. EPA) 
guidance for the types of legal authority necessary to control contributions of pollutants 
into the MS4.   
 
Response:  Since the Copermittees own and operate their MS4s, they cannot 
passively receive discharges from third parties (Federal Register 68766).   
 
Having the legal authority to terminate a storm water discharge to the MS4 can be a 
powerful tool for the Copermittees to effectively control discharges and to compel 
implementation of best management practices (BMPs) from various entities.  
Commenters cite this discussion as requiring Copermittees to terminate or cut-off 
access by various third parties to their MS4, which could lead to unintended damage 
from flooding. The Fact Sheet, however, clearly explains that the development and 
implementation of a comprehensive BMP-based program is appropriate for controlling 
the contribution of pollutants into the MS4 system.   Preventing or terminating access 
of pollutants to the MS4 is one of the BMPs that must be available to the 
Copermittees.   
 
Comment:  Some comments suggested that placing requirements on discharges into 
the MS4 is inconsistent with State Water Resources Control Board (State Water 
Board) direction in Order No. WQ-2001-15.2   

                                            
2 In the Matter ofthe Petitions of Building Industry Association of San Diego County and Western States 
Petroleum Association for Review of Waste Discharge Requirements Order No. R9-2001-01 for Urban 
Runoff from San Diego County [NPDES No. CA50108758] Issued by the California Water Quality 
Control Board, San Diego Region SWRCB/OCCFILESA-1362,A-1362(a). 
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Response:  In that Order, the State Water Board established the Receiving Waters 
Limitations language used in both the current Orange County MS4 permit and the 
Tentative Order.  The State Water Board concluded that the specific prohibition 
language being challenged in Regional Board Order No. R9-2001-01 too broadly 
restricted all discharges into an MS4 and did not allow flexibility to use regional 
solutions in a manner that could fully protect receiving waters.   
 
Importantly, the State Water Board further emphasized that dischargers contributing 
into MS4s would continue to be required to implement a “full range of BMPs, including 
source control.”  The State Water Board clearly recognized the responsibility of the 
Copermittees to implement measures to reduce the discharge of pollutants into the 
MS4.  As a result, the State Water Board modified the Receiving Water Limitation 
language, and that revised language is included in Section A of the Tentative Order.   
 
Finding D.3.b and Finding D.3.e, however, have been revised to reflect State Water 
Board direction for discharges of pollutants from, as opposed to into, the MS4 to be 
reduced to the MEP.  This does not affect the requirements within the Tentative Order.  
The Copermittees must implement measures to reduce the discharge of pollutants into 
the MS4, including source and treatment controls.  Instead, the revised Findings 
recognize that in certain cases a combination of source control measures and 
treatment measures within the MS4 system may be appropriate to reduce the 
discharge of pollutants to receiving waters from the MS4 to the MEP. 
 
Comment:  Other comments addressed the requirements to control discharges into the 
MS4 system from certain classes of entities, such as some State and Federal facilities, 
special districts, or those subject to Statewide NPDES permits and Phase II municipal 
NPDES permits.    
 
Response:  Federal regulations and guidance clearly establish a system of regulation 
by both the municipalities and the NPDES permitting authority (in this case the State) 
for industrial and construction sites that are subject to NPDES permits.  This is clearly 
explained in the Fact Sheet discussion of Finding D.3.a.  For instance,  
U.S. EPA discusses the “dual regulation” of construction sites in its Storm Water 
Phase II Compliance Assistance Guide (U.S. EPA, 2000. EPA 833-R-00-002.), which 
states “Even though all construction sites that disturb more than one acre are covered 
nationally by an NPDES storm water permit, the construction site runoff control 
minimum measure […] is needed to induce more localized site regulation and 
enforcement efforts, and to enable operators […] to more effectively control 
construction site discharges into their MS4s.” 
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Similarly, Copermittees must attempt to control discharges of pollutants into their 
MS4s from other entities because discharges of pollutants from MS4s must be 
reduced to the maximum extent practicable, including discharges from MS4s 
originating outside the Copermittees' jurisdiction.  In such cases, the MEP standard 
can be met through implementation of coordination efforts and agreements with the 
third parties outside of the Copermittees' jurisdictions (see Section C.1.g).  The 
Tentative Order does not require the Copermittees to apply building, zoning, or related 
land use controls on parties outside of the Copermittees' jurisdiction.   However, where 
the Government Code provides the Copermittees with jurisdiction to apply treatment 
control BMPs to local agency projects, the Copermittees must require treatment 
control BMPs as required by section D.1.d.   Since the municipality’s storm water 
management service can result in pollutant discharges to receiving waters, the 
municipality must accept responsibility for the water quality consequences resulting 
from this service.    
 
3.     The Relationship between the MS4 and Waters of the U.S., including  
Rapanos v. United States 
Finding D.3.c 
Commenters:  City of Mission Viejo, County of Orange 
 
Comment:  Commenters raised concerns about how the Tentative Order portrays the 
relationship between the MS4 and waters of the U.S.  First, commenters are 
concerned that the Regional Board finds that urban streams can be both an MS4 and 
a receiving water (Finding D.3.c).  Second, the commenters assert that the recent 
Supreme Court decision in Rapanos v. United States and Carabell v. United States 
[126 S.Ct. 2208 (2006)] excludes all intermittent and ephemeral streams from the 
definition of waters of the U.S. subject to NPDES regulation under the federal Clean 
Water Act (CWA), and, therefore, from regulation under state authority implementing 
the CWA. 
 
The issue of where waters subject to federal jurisdiction begin and end in MS4s has 
exercised commenters concerns about the ability to manage urban runoff in a manner 
that will ensure that stormwater runoff in channels that serve as part of the MS4 meets 
applicable standards.  In addition, Copermittees and the development community are 
concerned about the availability of locations suitable for the deployment of treatment 
BMPs (see the response to comments on Finding E.7 in this document).   
 
Response:  The Rapanos decision is not a bright line that relieves Copermittees of 
obligations to reduce pollutant discharges into the MS4 or into intermittent and 
ephemeral channels.  Watercourses incorporated into the MS4 may be “navigable 
waters” or tributaries thereto, with beneficial uses and applicable water quality 
objectives that require protection.   
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Urban streams as MS4s.   
 
Man-made conveyances and other drainage features can be waters of the U.S., even 
if they serve functions within the MS4.  For example, a creek which has been 
converted into a (even highly) modified flood control channel is a water of the U.S.  
Conversely, man-made drainage features which exist in locations where waters of the 
U.S. did not previously exist are not necessarily waters of the U.S., but may be part of 
the MS4.  However, because of the vast array of drainage conditions, situations may 
need to be assessed on a case by case basis.  It is also important to recall that the 
CWA places requirements on both discharges into and from an MS4.  For example, 
most non-storm water discharges are prohibited from entering into an MS4, while 
discharges of pollutants from an MS4 must be reduced to the maximum extent 
practicable. 
 
Likewise, natural drainage patterns and urban streams are frequently used by 
municipalities to collect and convey urban runoff away from development within their 
jurisdiction.  Therefore, the Regional Board considers natural drainages that are used 
for conveyances of urban runoff, regardless of whether or not they have been altered 
by the municipality, as both part of the MS4s and as receiving waters.  As noted in the 
Fact Sheet, the Regional Board clarified its position in a document titled, “Response in 
Opposition to Petitions for Review of California Regional Water Quality Control Board 
San Diego Region Order No. 2001-01 – NPDES Permit No. CAS0108758 (San Diego 
Municipal Storm Water Permit).”  Specifically, an unaltered natural drainage, which 
receives runoff from a point source (channeled by a Copermittee to drain an area 
within their jurisdiction), which then conveys the runoff to an altered natural drainage 
or a man-made MS4, is both an MS4 and a receiving water. 
 
Therefore, urban streams are part of the Copermittees' MS4s where the Copermittees 
channel urban runoff to the urban stream.  This approach has been supported by the 
State Water Board, which stated in Order WQ 2001-15, "We also agree with the 
Regional Water Board's concern, stated in its response, that there may be instances 
where MS4s use 'waters of the United States' as part of their sewer system [...]"3 
 
The Rapanos decision further supports the conclusion that urban streams can be both 
receiving waters and MS4s by confirming that ephemeral and intermittent streams can 
be waters of the U.S. subject to regulation under CWA Section 404 and also be 
considered point sources of pollution discharges regulated under CWA Section 402.4 
 

                                            
3 State Water Resources Control Board Order WQ 2001-15.  In the Matter of the Petitions of Building 
Industry Association of San Diego County and Western States Petroleum Association for Review of 
Waste Discharge Requirements Order No. 2001-01 for Urban Runoff from San Diego County.  
SWRCB/OCC Files A-1362, A-1362(a).  
4 See discussion in Section V of the Opinion of Justice Scalia and Section A (p.14) of the Concurring 
Opinion of Justice Kennedy. 547 U. S. ____ (2006) 
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Rapanos Supreme Court Decision.   
 
With respect to the Rapanos case, comments were submitted shortly following the 
Supreme Court’s decision for remand of the case to lower courts.  Remand was for 
additional factual analysis of the nexus between the adjacent wetlands and navigable 
waters at issue in the cases before the Court.  Subsequently, on June 5, 2007, the 
U.S.EPA and Army Corps of Engineers released a memorandum providing guidance 
on implementing the Supreme Court’s decision in the consolidated cases.5   
 
The comment echoes certain parties that had incorrectly interpreted the divided U.S. 
Supreme Court decision in Rapanos as narrowing the scope of federal jurisdiction 
under the CWA over water bodies that are not actually “navigable” under traditional 
interpretations of Congress’ power to regulate interstate commerce.  In fact, the ruling 
does not preclude the extension of federal jurisdiction to intermittent or ephemeral 
streams if there was a sufficient nexus between the disputed watercourse and 
navigable waters.  Rather, as stated by Chief Justice Roberts, “no opinion commands 
a majority of the Court on precisely how to read Congress' limits on the reach of the 
Clean Water Act.  Lower courts and regulated entities will now have to feel their way 
on a case-by-case basis.”  This resulted because Justice Kennedy joined the 
dissenting plurality opinion that intermittent flow can constitute a stream.6 
 
Most importantly to the discussion of MS4 NPDES requirements, the Supreme Court 
ruling and subsequent federal agency guidance specifically pertains only to federal 
jurisdiction regarding the dredge and fill permitting requirements of CWA Section 404.  
U.S. EPA is considering whether to provide additional guidance regarding the NPDES 
permitting requirements of CWA Section 402.  This is articulated in footnote no. 17 of 
the guidance memorandum: 
 

“This guidance focuses only on those provisions of the agencies’ regulations at 
issue in Rapanos -- 33 C.F.R. §§ 328.3(a)(1), (a)(5), and (a)(7); 40 C.F.R. §§ 
230.3(s)(1), (s)(5), and (s)(7). This guidance does not address or affect other 
subparts of the agencies’ regulations, or response authorities, relevant to the 
scope of jurisdiction under the CWA. In addition, because this guidance is 
issued by both the Corps and EPA, which jointly administer CWA § 404, it does 
not discuss other provisions of the CWA, including §§ 311 and 402, that differ in 
certain respects from § 404 but share the definition of “waters of the United 
States.” Indeed, the plurality opinion in Rapanos noted that “… there is no 
reason to suppose that our construction today significantly affects the 
enforcement of §1342 … The Act does not forbid the ‘addition of any pollutant 
directly to navigable waters from any point source,’ but rather the ‘addition of 

                                            
5 U.S. EPA and Department of the Army 2007. “Clean Water Act Jurisdiction Following the U.S. 
Supreme Court’s Decision In Rapanos v. United States & Carabell v. United States.” 
6 See August 1, 2006 “Statement of Benjamin Grumbles, Assistant for Water, U.S. EPA and John Paul 
Woodley, Jr., Assistant Secretary of the Army for Civil Works, Department of the Army, Before the 
Subcommittee on Fisheries, Wildlife, and Water of the Committee on Environment and Public Works, 
United States Senate.”  Available on-line at: http://www.epa.gov/water/speeches.  
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any pollutant to navigable waters.’” (emphasis in original) 126 S. Ct. 2208, 
2227. EPA is considering whether to provide additional guidance on these and 
other provisions of the CWA that may be affected by the Rapanos decision.” 

 
Justice Scalia’s plurality interpretation of ‘‘waters of the U.S.’’ cited by commenters 
does not affect federal jurisdiction to require NPDES permits under CWA section 402.  
In fact, Justice Scalia specifically addressed the federal government’s concern that the 
decision could complicate the NPDES program.   Justice Scalia noted, however, that 
‘‘the Act does not forbid the ‘‘addition of any pollutant directly to navigable waters from 
any point source,’’ but rather the ‘‘addition of any pollutant to navigable waters.’’ 
U.S.C. Section 1362(12)(A); Section 1311(a).  Thus, he reiterates that ‘‘the discharge 
into intermittent channels of any pollutant that naturally washes downstream likely 
violates Section 1311(a), even if the pollutants discharged from a point source do not 
emit ‘directly into’ covered waters, but pass ‘through conveyances’ in between.’’ 
 
With respect to CWA Section 404, the Corps must now establish a significant nexus 
on a case-by-case basis when considering to regulate discharges of fill to intermittent 
and ephemeral channels.  The June 5, 2007 guidance notes that the assertion of 
jurisdiction over intermittent and ephemeral channels that have a significant nexus to 
traditional navigable waters is supported by a majority of the Justices. 
 
Following direction from Justice Kennedy, the nexus required must be assessed in 
terms of the CWA goals and purposes, which is to "restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters," 33 U.S.C. Section 1251(a).  
Thus, the June 5, 2007 CWA Section 404 guidance instructs the federal agencies to 
consider hydrological and ecological factors when assessing whether a significant 
nexus exists between the channels and a traditional navigable water. 
 
Additional insight into the consideration of Finding D.3.c regarding urban streams that 
are both an MS4 and receiving waters is provided in the June 5, 2007 guidance 
memorandum.  In addition to the significant nexus instruction, the guidance notes that 
for the purposes of CWA Section 404, the agencies will assert jurisdiction over non-
navigable tributaries of traditional navigable waters that are relatively permanent 
where the tributaries typically flow year-round or have continuous flow at least 
seasonally.  The guidance defines a non-navigable tributary (in Footnote 21) as 
“natural, man-altered, or man-made water bodies that carry flow directly or indirectly 
into a traditional navigable water.  Furthermore, a tributary, for the purposes of this 
guidance, is the entire reach of the stream that is of the same order…”   
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As previously discussed, Justice Scalia’s plurality opinion in Rapanos addressed 
NPDES regulations by stating that there is no reason to suppose that its decision 
significantly affects the enforcement of NPDES regulations.  Specifically, the opinion 
noted that that the decision does not affect previous lower court rulings that discharges 
into intermittent channels of any pollutant that naturally washes downstream likely 
violates NPDES requirements even if the pollutants discharged from a point source do 
not emit “directly into” covered waters, but pass “through conveyances” in between.  
Further, Justice Scalia’s plurality opinion noted that the CWA “does not forbid the 
‘addition of any pollutant directly to navigable waters from any point source,’ but rather 
the ‘addition of any pollutant to navigable waters.’7 
 
Thus, in light of the June 5, 2007 Rapanos guidance, the discharge of fill into streams 
that have been modified for the purposes of conveying storm water would be subject 
to regulation under Section 404.  Rather than removing such streams from CWA 
regulation, as the commenters assert, the Rapanos Supreme Court decision and 
subsequent federal agency guidance confirm the Tentative Order’s Finding D.3.c that 
urban streams can be both part of the MS4 and receiving waters. 
 
 
4.     Public Notice for Comments on the Tentative Order 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment suggested that the Regional Board did not provide 
adequate notice to comment on the Tentative Order.  The comment claims that the 
Regional Board failed to properly identify the nature of the proceedings.  Further, the 
comment suggests that the Regional Board did not allow stakeholders to access the 
evidence upon which the Tentative Order is based. 
 
Response:  The Regional Board has provided adequate notice of its proceedings to 
reissue the NPDES waste discharge requirements and has provided ample 
opportunities for affected Copermittees and other interested persons to review and 
comment on the tentative requirements.   
 
On February 9, 2007 the Regional Board provide interested parties a notice that the 
Tentative Order was available for review, that a public workshop would be held on 
March 12, 2007, and that a hearing would be scheduled for April 11, 2007.  This notice 
described the public comment period procedures and identified a Regional Board staff 
contact for further information.  It also stated that further notice of the hearing would be 
provided to interested persons at least 45 days in advance of the hearing.   
 

                                            
7 547 U. S. ____ 126 S.Ct 2208 (2006) Opinion of Scalia, J. p.24 
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On February 22, 2007 the Regional Board provided interested parties and the general 
public a notice that a hearing would be held on April 11, 2007.  This notice described 
the hearing purpose, public participation procedures, location, intent of the hearing, 
and stated that adoption would be considered a later date.   This hearing notice was 
also placed in the local newspaper, the Orange County Register, the following week.  
On April 2, 2007 interested persons were notified that the item may be conducted as a 
panel hearing pursuant to Water Code Section 13228.14. This notice reiterated that 
the hearing would be conducted for the purpose of hearing, discussion, and 
deliberating public testimony, rather than consideration of adoption of the Tentative 
Order. 
 
Regional Board adjudicative proceedings are subject to Chapter. 4.5 of the California 
Administrative Procedure Act, including Article 6, Administrative Adjudication Bill of 
Rights, commencing with Section 11425.10.  The Regional Board satisfies its 
obligations under Section 11425.10 by including the procedures used by the Regional 
Board in notices, including notices regarding public workshops and hearings for the 
development and issuance of waste discharge requirements, including the re-issuance 
of the NPDES requirements for MS4 in southern Orange County.  Within public notices 
it is not necessary to prescribe in detail every step of the process that would be 
followed.  In this case, hearing agenda notices clearly specified what matters would be 
considered by the Regional Board, when comments and documents must be 
submitted, that oral comments would also be accepted, and that the Regional Board 
would not be considering adoption at the April 11, 2007 hearing.  Thus, the notices 
provided the applicable procedures, documented substantial flexibility to 
accommodate public participation, and promoted transparent Regional Board 
deliberation. 
 
Attempts to characterize the proceedings in this case as an administrative rulemaking 
subject to Chapter 3.5 of the California Administrative Procedure Act (Government 
Code 11340, et seq.) reflect a fundamental misapprehension of the nature of the 
process.  Section 402(p) of the CWA [33 U.S.C. 1342(p)] requires municipalities that 
own or operate MS4s to apply for and have permits regulating their discharges of 
urban runoff associated with stormwater under the NPDES program.  Due to the 
geographic extent of MS4s, Section 402(p) and the implementing regulations 
promulgated by the U.S. EPA (40 C.F.R. 122.26) allow NPDES permits for MS4 
discharges to be of regional extent.  The process for issuance and reissuance of waste 
discharge requirements implementing the NPDES regulations for discharges subject to 
the CWA (such as MS4 discharges) has been conducted pursuant to the State Water 
Board regulations for adjudicative proceedings (California Code of Regulations, Title 
23, Water, Division 3, State Water Resources Control Board, Chapter 1.5, Rules of 
Practice and Procedure, Article 2, Adjudicative Proceedings, commencing with Section 
648).  In fact, the public participation opportunities offered in the Regional Board’s 
proceeding for the reissuance of the NPDES requirements for Orange County MS4 are 
substantially similar to those offered for the promulgation of administrative regulations 
despite differences in detail.   
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Finally, the documentation relied upon by the Regional Board in the development of 
the tentative NPDES requirements for Orange County MS4 are, and have been, 
readily available in published sources and in the files of the Regional Board related to 
the Orange County MS4 Copermittees and their stormwater management programs 
under prior iterations of the NPDES requirements for Orange County MS4 contained in 
Orders Nos. 90-38, 96-32, and 2002-01. 
 
 
5.     Using Federal Law as the Basis for Permit Requirements and Whether 
Requirements Constitute Unfunded Mandates 
Finding E.6 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund, City of Lake Forest 
 
Comment:  Commenters assert that requirements within the Tentative Order exceed 
federal NPDES requirements and, therefore, are mandates imposed by the Regional 
Board based solely on its authority as a State agency.  As such, commenters argue, 
because the Regional Board relied on its independent water quality control authority, it 
must comply with the California Environmental Quality Act (CEQA) and related 
statutory requirements of the Porter Cologne Water Quality Act (Sections 13263 and 
13241) to undertake more economic analyses of the MS4 requirements.  Further, that 
if the Regional Board imposes requirements that exceed federal regulations, then the 
requirements constitute unfunded mandates for which the municipalities may be 
reimbursed by the State.  The commenters support this position by arguing that the 
Regional Board has improperly determined what constitutes the maximum extent 
practicable (MEP) standard. 
 
These comments include related issues.  Most importantly is whether the tentative 
requirements exceed NPDES requirements.  Doing so could trigger additional CEQA-
related analyses by the Regional Board.   Related, but separate, is whether the 
requirements constitute an unfunded state mandate imposed on local governments.   
 
Response:  The requirements of the Tentative Order do not exceed federal law.  The 
commenters misrepresent Finding E.6 when stating that the Finding acknowledges 
that certain requirements of the Tentative Order exceed federal law.  Even if the MS4 
requirements did quality as an unfunded state mandate, this would not preclude the 
Regional Board from requiring municipalities to comply.   
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The plain language of Finding E.6 states that the Tentative Order contains 
requirements more explicit than the federal NPDES storm water regulations, for the 
purpose of achieving compliance with the CWA provision that MS4 permits “shall 
require controls to reduce the discharge of pollutants to the maximum extent 
practicable” (CWA section 402(p)(3)(B)(iii)).  As such, the Tentative Order’s 
requirements are necessary to comply with federal law, rather than exceed it.  
Therefore, the Regional Board need not consider the factors listed in Water Code 
section 13241 in adopting the Tentative Order.  (City of Burbank v. State Water 
Resources Control Board (2005) 35 Cal.4th 613.) This matter is further discussed in 
the Fact Sheet discussion for Finding E.6 
 
The Regional Board is not precluded from issuing MS4 requirements that “go beyond” 
NPDES regulations, either, as in this case by providing more detail to implement 
performance standards in the CWA or NPDES regulations: NPDES regulations specify 
terms and conditions that must, at a minimum, be included in NPDES requirements; 
they do not limit states or U.S EPA from including other provisions that may be 
necessary to ensure that municipalities with MS4 reduce pollutants to the MEP. 
 
No portion of the proposed MS4 requirements exceed the level of “governmental 
service” (i.e., performance) necessary to reduce pollutants to the MEP as mandated 
by Section 402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 1342(p)(3)(B)(iii)].  While, 
technically, all NPDES requirements issued by the Regional Boards “fall under the 
legal authority of the state” because they are promulgated in waste discharge 
requirements issued pursuant to Sections 13260 and 13263 of the Water Code, 
requirements issued for discharges of pollutants from point sources to waters of the 
United States, including requirements for discharges of storm water in MS4s, 
implement the provisions of the federal CWA and the federal NPDES regulations, as 
contemplated by Chapter 5.5 of the Porter-Cologne Water Quality Control Act (Section 
13370, et seq.).  Therefore, nothing in the proposed order renewing NPDES 
requirements for discharges in Orange County MS4 exceeds the scope of regulation 
necessary to implement NPDES regulations for MS4. 
 
The Tentative Order and its requirements do not constitute an unfunded state 
mandate.  The contention that NPDES permits and their requirements are unfunded 
state mandates has been repeatedly heard and denied by the State Water Board. 
(See Order Nos. WQ 90-3 and WQ 91-08).  Indeed, the unfunded state mandate 
argument was recently heard by the State Water Board when it considered the appeal 
of the Los Angeles Regional Board standard urban stormwater mitigation plan 
(SUSMP) requirements.  The Los Angeles Regional Board  SUSMP requirements are 
municipal storm water permit requirements for new development that are similar or 
identical to many of the requirements of the Tentative Order.  The unfunded state 
mandate argument was summarily rejected by the State Water Board in that instance 
(Order WQ 2000-11). 
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Since that time, nothing has occurred that would change how unfunded state 
mandates are determined.  While Proposition 1A elucidates the process for 
reimbursement when an unfunded state mandate occurs, it does not alter how 
unfunded state mandates are identified.  As such, notice must be taken of the State 
Water Board’s previous decisions that NPDES requirements do not constitute 
unfunded state mandates.  
 
For instance, California Constitution, Article XIII B, Section 6 was not intended to 
address a permit, order, or requirements therein issued by a regulatory agency of state 
government imposing federal requirements upon parties prohibited from discharging 
waste into the waters of the State and the United States under both state and federal 
law.  Indeed, the Legislature clarified that the unfunded mandate provision of the 
California Constitution does not apply to regional board orders. (Gov. Code section 
17516).  If the commenter’s analysis was correct, every Permittee could file a “claim” 
for reimbursement to comply with any regulatory action, claiming that the regulatory 
action requires a “new program” or an “increased level of service.”  The Constitution 
addresses reimbursement for additional “services” mandated by the State upon local 
agencies, not regulatory requirements imposed upon all Permittees, including cities 
and counties.  The intent of the constitutional section was not to require 
reimbursement for expenses incurred by local agencies complying with laws that apply 
to all state residents and entities.  (See City of Sacramento v. State of California, 50 
Cal. 3d. 51 (1990) citing County of Los Angeles v. State of California, 43 Cal. 3d. 46). 
 
A central purpose of the principle of state subvention is to prevent the state from 
shifting the cost of government from itself to local agencies.  (Hayes v. Commission on 
State Mandates, 11 Cal. App. 4th 1564, 1581 (1992)).  In this instance, no such shifting 
of the cost of government has occurred.  The responsibility and cost of complying with 
the CWA and Phase I NPDES municipal storm water regulations lies squarely with the 
local agencies which own and operate MS4s, not with the State.  The State cannot 
shift responsibilities and costs to local agencies when the responsibilities and costs lie 
with the local agencies in the first place.   
 
Second, even if the Tentative Order could be characterized as requiring a mandate for 
an increased level of governmental services, it is not an unfunded state mandate 
because it implements a federal program, rather than a state program.  State 
subvention is not required when the federal government imposes the costs of a new 
program or a higher level of service.  (Cal. Const. Art XIII B; Id).   
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Citing case law, the County of Orange (and those Copermittees who incorporated the 
County’s comments by reference) attempts to assert that any use of discretion on the 
part of the Regional Board in implementing a federal program reflects “a matter of true 
choice,” and is therefore a state mandate.  This is a misrepresentation of the case law.  
In Hayes v. Commission on State Mandates, above, the Court only contemplates 
whether participation itself in a federal program is “a matter of true choice” in order to 
determine if an unfunded state mandate has occurred.  It does not contemplate 
whether any use of discretion on the part of a regulatory agency in implementing the 
necessary details of a federal program constitutes an unfunded state mandate.  
Therefore, the case does not support the commenters’ claims.   
 
Any discretion exercised by the Regional Board in implementing federal law in the 
Tentative Order is in accordance with federal law and guidance.  For example, use of 
permit writer discretion and the inclusion of more detailed requirements in the 
Tentative Order is consistent with USEPA guidance.  The preamble to the Phase I 
NPDES storm water regulations states “this rule sets out permit application 
requirements that are sufficiently flexible to allow the development of site-specific 
permit conditions” (FR 48038). In addition, in its review of a City of Irving Texas 
NPDES municipal storm water permit, the USEPA Environmental Appeals Board 
stated that Congress “created the ‘maximum extent practicable’ (‘MEP’) standard and 
the requirement to ‘effectively prohibit non-storm water discharges’ into the MS4 in an 
effort to allow permit writers the flexibility necessary to tailor permits to the site-specific 
nature of MS4 discharges” (2001).  The Tentative Order, to be issued to implement a 
federal program, does not become an unfunded state mandate simply because the 
Regional Board appropriately exercised its discretion in defining the particulars. 
The Regional Board’s implementation of a federal program according to federal law 
and guidance does not constitute an unfunded state mandate.   
 
Third, the Tentative Order is not an unfunded state mandate because its requirements 
do not exceed the requirements of federal law.  As we have previously noted, all of the 
Tentative Order’s requirements are necessary to comply with federal law mandates.  
The CWA requires that MS4s reduce the discharge of pollutants to the MEP.  All 
requirements of the Tentative Order are necessary to achieve the MEP standard, and 
therefore do not exceed federal law.   
 
In its review of the previous San Diego County Municipal Storm Water Permit  
(Order No. 2001-01), the State of California Court of Appeal, Fourth Appellate District 
reached the same conclusion.  The Court “determined that none of the challenged 
Permit requirements violate or exceed federal law.” (Building Industry Association of 
San Diego County, et al., v. State Water Resources Control Board et al., 2004).  This 
finding applies to a wide range of requirements, since the Building Industry of San 
Diego County used an across the board approach to the challenges it raised in its 
lawsuit.  This is significant, since the Tentative Order’s requirements mirror the 
requirements of Order No. 2001-01.   
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The current Orange County MS4 Permit is substantially similar to the San Diego MS4 
Permit subject to the Appellate Court decision.  The Tentative Order is also 
substantially the same as the current Orange County MS4 Permit.   Where the 
Tentative Order contains modified requirements not specifically found in Order No. 
2001-01, the requirements only provide additional detail to similar requirements and to 
implement the MEP performance standard.  Any new requirements in the Tentative 
Order simply elaborate on existing requirements.  For example, the Tentative Order’s 
requirements addressing hydromodification expand on the pre-existing Order No. 
2002-01 requirement that Copermittees develop criteria “to control peak storm water 
discharge rates and velocities in order to maintain or reduce pre-development 
downstream erosion and protect stream habitat” (Order No. 2002-01 section 
F.1.b.2.b).  Since the requirements of the Tentative Order and Order  
No. 2001-01 are comparable, the Court’s finding that requirements of that Order do not 
exceed federal law is also applicable to requirements of the Tentative Order. 
 
Fourth, the Tentative Order and its requirements are not an unfunded state mandate 
because they do not constitute a new program or higher level of service.  The 
performance standard applicable to MS4s has remained the same since subdivision 
(p), extending “point source” regulation to storm water discharges was added to CWA 
Section 402 (33 U.S.C. 1342) in 1987.   The Regional Board has issued three prior 
iterations of requirements implementing this performance standard, each with 
incrementally greater detail to provide municipalities with guidance regarding elements 
of municipal storm water management programs that are practicable, and therefore, 
appropriate components for compliance with the performance standard.  However, 
despite the incrementally increasing levels of detail, the fundamental requirement that 
municipalities reduce pollutants in MS4 discharges to the MEP remains the 
cornerstone of the mandate imposed upon municipalities by the federal CWA and the 
implementing NPDES regulations for storm water.  
 
Fifth, the Tentative Order and its requirements are not an unfunded state mandate 
because the Copermittees have the authority to levy service charges, fees, or 
assessments to fund their efforts to comply with the Tentative Order.  Government 
Code section 17556(d) provides that an unfunded state mandate will not be 
considered in such instances.  Municipalities have ample governmental authority to 
levy service charges, fees, or assessments to pay for storm water management 
programs that reduce pollutants to the MEP.  Municipalities also have the authority to 
levy taxes to provide adequate funding for storm water management programs; lack of 
political determination to impose taxes or fees for storm water management does not 
constitute lack of authority.   
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As exhibited, the commenters’ claim that the Tentative Order is an unfunded state 
mandate fails on many fronts.  Federal regulations that implement the storm water 
provisions of the CWA require municipalities to ensure appropriate funding for 
compliance with requirements for discharges of storm water in MS4s.  Municipalities’ 
applications for waste discharge requirements that implement the NPDES regulations 
for storm water must include assurances that the municipalities can provide adequate 
funding to reduce pollutants in MS4 in accordance with the MEP performance 
standard.  (40 C.F.R. 122.26, implementing subdivision (p) of CWA Section 402; 33 
U.S.C. 1342(p)).   
 
In conclusion, the Regional Board does not propose to impose requirements that 
exceed the CWA and NPDES regulations.   Therefore, the Regional Board does not 
have to undertake additional economic analyses and comply with CEQA requirements 
because the Tentative Order’s requirements do not exceed the level of regulation 
necessary to implement performance standards for MS4 discharges. 
 
 
6.     Prescribing the Manner of Compliance 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Commenters suggest that the Tentative Order improperly dictates the 
methods of compliance in contrast to Section 13360 of the Porter-Cologne Water 
Quality Control Act.  They contend that the Tentative Order contains prescriptive 
requirements without appropriate Findings and supporting documentation in the Fact 
Sheet.  Continuing, one commenter suggests that such action is in violation of the 
Tenth Amendment of the U.S. Constitution and Article XI, Section 7 of the California 
Constitution because the requirements dictate how the municipality must exercise its 
police power. 
 
Another related comment from two commenters suggests that the Tentative Order 
amounts to an unwarranted exercise of land-use authority by the Regional Board 
because it seeks to prescribe land use and project design requirements.  The 
commenters are worried that prescriptive requirements expand the liability of 
Copermittees for land use decisions.  This comment specifically recommends that 
water quality and hydromodification control should be addressed at a programmatic 
level by providing a menu of options, rather than specific requirements.  The 
suggestion that water quality be addressed at a programmatic level is founded on a 
contention that Finding D.1.f of the Tentative Order be modified to remove statements 
regarding land use power as the basis for water quality responsibility.   
 
Response:  The Regional Board contends that requirements of the Tentative Order 
provide the Copermittees with sufficient flexibility to choose how they will achieve 
compliance.  The requirements provide the Copermittees with numerous compliance 
options.  As such, the requirements do not specify design, location, type of 
construction, or particular manner in which compliance may be had. 
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Where the Tentative Order includes detailed requirements, it is to be in compliance 
with CWA section 402(p)(3)(B)(iii), which mandates that MS4 permits "shall require 
controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants."  Clearly, the CWA provides 
the Regional Board with the discretion to include specific requirements in the Tentative 
Order.  This discretion is supported in the preamble to the Phase I NPDES storm 
water regulations, which states "this rule sets out permit application requirements that 
are sufficiently flexible to allow the development of site-specific permit conditions” (FR 
48038).   
 
Hydromodification requirements in the Tentative Order (Section D.1.h) provide 
substantial discretion to the Copermittees. The requirements establish a broad 
strategy to be followed (Section D.1.h.3), including the ability to waive controls under 
certain conditions.  Additional options are provided in the Revised Tentative Order for 
developing interim hydromodification criteria for large projects (Section D.1.h.5).  While 
some specificity is necessary to ensure minimum measures are implemented, the 
Tentative Order allows Copermittees the flexibility to craft and implement a 
hydromodification control strategy based on local conditions. 
 
In addition, the Fact Sheet discussion of Finding D.1.f is appropriately worded. The 
Copermittees are able to implement effective runoff management programs because 
they possess land use authority.  Municipal NPDES requirements compel 
Copermittees to exercise that authority in a manner that protects water quality from 
adverse effects of MS4 discharges.   
 
Waste discharge requirements for discharges subject to the CWA and NPDES are 
enforceable by individuals under the citizen suit provisions in section 505 of the CWA 
[33 US.C. 1365].  The Tentative Order includes requirements for the development and 
implementation of various runoff management programs (e.g., Jurisdictional Urban 
Runoff Management Programs, etc.), including requirements that the programs include 
certain elements and components; failure of a municipality subject to the requirements 
to develop and implement required programs with the requisite components to reduce 
discharges of pollutants to MS4s would be a violation of the Tentative NPDES 
requirements and would subject the deficient municipality to enforcement by the 
Regional Board or, by individual citizens in the absence of “diligent prosecution” of “a 
civil or criminal action in a court of the United States, or a State to require compliance 
with the [NPDES requirements]”.  [33 U.S.C. 1365, see subdivisions (a) and (b)(1)(B).]  
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Failure of a municipal discharger to develop and implement appropriate and effective 
runoff management programs that comply with the NPDES requirements for MS4s 
would subject the municipal discharger to enforcement by the Regional Board, and 
potentially by citizens.  The burden of proving the deficiency of the runoff management 
programs would be defined by the provisions describing the necessary elements of the 
program, and by the extent to which the program reduces pollutants in the MS4.   
 
 
7.     Regulation of Discharges from Third Parties 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Commenters object to requirements regarding discharges from third 
parties that either (1) are not subject to municipal legal jurisdiction; or (2) are subject to 
regulation by the State Water Board or Regional Board.  Examples of such discharges 
include sewage, construction/industrial storm water, and urban runoff from entities 
subject to Phase II NPDES permits.  One commenter claims that the Regional Board 
is requiring Copermittees to duplicate the responsibilities of the State to implement 
statewide general NPDES permits for industrial and construction storm water. 
 
Response:  The Regional Board has followed federal guidance regarding third party 
discharges into the Copermittees’ MS4s.  The Regional Board recognizes the 
difficulties, expressed by commenters, with respect to working with Phase II entities 
that have often times claimed independence from the Copermittees.  This is 
acknowledged in the manner in which the Tentative Order requires Copermittees to 
address discharges from Phase II entities compared with industrial and construction 
storm water activities.  Again, these differences are based directly on federal 
guidance.  
 
Since the Copermittees own and operate their MS4s, they cannot passively receive 
discharges from third parties (FR 68766).  Discharges of pollutants from MS4s must 
be reduced to the maximum extent practicable, including discharges from MS4s 
originating outside the Copermittees' jurisdiction.  In such cases, the MEP standard 
can be met through implementation of coordination efforts and agreements with the 
third parties outside of the Copermittees' jurisdictions.  The Tentative Order does not 
require the Copermittees to apply building, zoning, or related land use controls on 
parties outside of the Copermittees' jurisdiction.   This is further discussed in the Fact 
Sheet. 
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Finding D.3.f states "Each Copermittee is individually responsible for adoption and 
enforcement of ordinances and/or policies, implementation of identified control 
measures/BMPs needed to prevent or reduce pollutants in storm water runoff, and for 
the allocation of funds for the capital, operation and maintenance, administrative, and 
enforcement expenditures necessary to implement and enforce such control 
measures/BMPs under its jurisdiction."   In addition, where the Government Code 
provides the Copermittees with jurisdiction to apply treatment control BMPs to local 
agency projects, the Copermittees must mandate treatment control BMPs as required 
by Section D.1.d. 
 
The Tentative Order does not shift responsibility for Phase II MS4 discharges to the 
Copermittees.  As required by the Phase II NPDES storm water regulations and the 
General Phase II Storm Water Permit, Phase II MS4s are responsible for reducing 
their pollutant discharges to the MEP and ensuring that their discharges do not cause 
or contribute to violations of water quality standards.  This responsibility exists 
regardless of whether the Phase II MS4 discharges into a Phase I MS4 or not.  The 
Tentative Order does not alter this condition, since the Tentative Order only applies to 
Phase I Copermittees and not to Phase II MS4s.   
 
Phase II MS4s which discharge to Phase I MS4s have the primary responsibility for 
their discharges.  However, once Phase II MS4 discharges enter Phase I MS4s, the 
Phase I MS4 accepts secondary responsibility for the discharges.  The reason Phase I 
MS4s have secondary responsibility for Phase II MS4 discharges entering their MS4s 
is because their MS4s enable the discharges to reach receiving waters unimpeded.  
The Preamble to the Phase II NPDES storm water regulations agrees with this 
approach, stating that MS4s “cannot passively receive and discharge pollutants from 
third parties” (Fed. Reg. 68766).  
 
Since primary responsibility in such instances lies with the Phase II MS4, the Regional 
Board will first look to the Phase II MS4 in situations where compliance is an issue.  
However, involvement from the applicable Phase I MS4 will also be expected because 
it is also a discharger.  The Phase I MS4 will be expected to ensure pollutant 
discharges from its MS4 are reduced to the MEP.  Since the Phase I MS4 will likely 
not have direct jurisdiction over the Phase II MS4, approaches for achieving MEP may 
include interagency agreements, memoranda of understanding, shared resources, etc. 
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The Tentative Order does not shift general statewide NPDES enforcement obligations 
from the Regional Board to the Copermittees.  The NPDES federal regulations clearly 
hold the Copermittees responsible for discharges into and from their MS4s from 
industrial and commercial sites (40 CFR 122.26(d)(iv)(2)(A) and (C).  The 
Copermittees are required to reduce pollutant discharges to the MEP; assessing 
coverage under the General Industrial Storm Water Permit during inspections 
conducted for other purposes falls within this scope.  Moreover, the Copermittees have 
conducted this practice under the current permit and do not object to continuing this 
practice.  It has proven beneficial to both the Regional Board and the Copermittees in 
the past by compelling non-filers to obtain covererage under the permit.  The 
Copermittees are only required to assess compliance with their own ordinances and 
permit requirements.  They are not required to assess compliance with the General 
Industrial Storm Water Permit's requirements (see Finding D.3.a).  The Copermittees 
are also clearly held responsible for illicit discharges into their MS4s.  The CWA 
prohibits non-storm water discharges from entering the MS4 (section 402(p)(3)(B)(ii)).  
40 CFR 122.26(d)(2)(iv)(B) requires the Copermittees to detect and remove illicit 
discharges into the storm sewer. 
 
 
8.     Due Process without Prescriptive Requirements 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment from building industry representatives claimed that some 
requirements of the Tentative Order are so vaguely stated that the regulated 
community lacks adequate notice of what is required to comply.  The contention is 
based on several arguments.  One argument is that the iterative process of Section 
A.3 creates a “moving target” that will discourage water quality control activities 
because Copermittees may be in violation of water quality standards even if they are 
in the midst of the iterative process.  The commenters request that the Tentative Order 
be revised to state that achievement of the MEP standard equates to full compliance 
with the MS4 Permit, regardless of the effect that MS4 discharges have on receiving 
waters.  Another argument is that the requirements are not supported by evidence in 
the Fact Sheet.  To support that argument, the commenters state that the 
hydromodification (Section D.1.h) and advanced sediment requirements (Section D.2. 
d.1.c.i) lack supporting evidence. 
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Response:  The Copermittees must reduce the discharge of pollutants to the MEP and 
ensure that their MS4 discharges do not cause or contribute to violations of water 
quality standards.  If the Copermittees have reduced pollutant discharges to the MEP, 
but their discharges are still causing or contributing to violations of water quality 
standards, the Tentative Order provides a clear and detailed process for the 
Copermittees to follow.  This process is often referred to as the "iterative process" and 
can be found in Section A.3.  The language of Section A.3 is prescribed by the State 
Water Board and is included in MS4 permits statewide.  Section A.3 essentially 
requires additional BMPs to be implemented until MS4 discharges no longer cause or 
contribute to a violation of water quality standards.   
 
The commenter's assertion that achievement of MEP serves as compliance with the 
Tentative Order, to the exclusion of the requirement that receiving water quality 
standards be met, is incorrect.  This point was directly addressed by the Court of 
Appeal, Fourth Appellate District in its decision on the current permit, Order  
No. 2001-01 (Building Industry Association of San Diego County, et al., v. State Water 
Resources Control Board, et al).  The court states:  "If the maximum extent practicable 
standard is generally "less stringent" than another CWA standard that relies on 
available technologies, it would be unreasonable to conclude that anything more 
stringent than the maximum extent practicable standard is necessarily impossible."  As 
such, achievement of MEP does not serve as a ceiling for Copermittee urban runoff 
management efforts.  Copermittees must also ensure that MS4 discharges are not 
causing or contributing to violations of water quality standards. 
 
Requirements regarding hydromodification (Section D.1.h) and advanced sediment 
requirements (Section D.2. d.1.c.i) are properly supported in the Fact Sheet.  
Responses to other comments on those Permit sections can be found in Section C of 
this document. 
 
9.     Consideration of Local Water Quality Conditions 
Commenters: Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment from building industry representatives suggested that the 
Regional Board did not consider local monitoring and scientific evidence.  The 
comment suggests that only federal urban runoff reports are cited as support for the 
requirements, and as such, the Findings regarding the condition of local runoff and 
receiving waters are flawed.   
 
Response:  The assertion that local conditions were ignored is without merit.  Local 
water quality conditions based on Copermittee monitoring reports and other sources 
are widely referenced in the Fact Sheet to support the Tentative Order Findings and 
requirements.  Examples in the Fact Sheet include the discussions of Section D.1.h 
and Findings C.4, C.7, C.8, C.9, D.1.e, and E.5.   
 

0002067



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

24 

In addition, the Tentative Order stresses certain issues specifically in response to the 
local conditions.  This is consistent with U.S. EPA guidance on permit reissuance.  
Examples in the Tentative Order include the requirements regarding hydromodification 
controls and flood control device retrofits.  Finally, the Tentative Order specifically 
requires the local programs to focus on local water quality conditions.  This allows 
each Copermittee to tailor its approach to the local receiving water conditions and local 
land-use activities, rather than simply the most common countywide issues. 
 
 
10.     Vector Control Issues 
Sections: D.1.d.6.i; D.1.d.9; D.1.f.1; D.1.f.2.c.ix; D.1.i.1.c.viii;  
Sections D.3.c.6.b.v; D.3.a.10.a.i.g;  
Section E.1.f.2; 
Commenters:  Orange County Vector Control District 
 
Comment:  The Orange County Vector Control District (OCVCD) provided comments 
underscoring the relationship between urban runoff, storm water management, and 
disease vector control concerns.  The Regional Board sought and received comments 
from the OCVCD to supplement its initial comment letter.   The OCVCD emphasized 
the difficulty it faces carrying out its responsibilities when storm water management 
devices, such as treatment control BMPs, are not properly designed or maintained.  In 
addition, the OCVCD recommended the Regional Board improve efforts to address 
dry-weather nuisance flows, pointing out that such flows tend to promote mosquito 
production by creating persistent sources of water and concentrated pollutants.  The 
OCVCD also stressed the need for improved information exchange between the 
public, Copermittees, the Regional Board, and the OCVCD. 
 
Response:  The Regional Board agrees that there is room for improvement in the way 
storm water and urban runoff are managed with respect to vector control issues.  In 
particular, involving vector control agencies early in the project planning process would 
help ensure that the most effective options are ultimately implemented.   The revised 
Tentative Order also includes a provision (Section D.1.f.1.c.ix) for the OCVCD to be 
notified when Copermittee inspections of post-construction treatment BMPs identify 
conditions contributing to mosquito production. 
 
The revised Tentative Order does not, however, include the majority of the specific 
recommendations from the OCVCD.   Instead, the Tentative Order has been revised to 
more universally require consideration of vector control issues in the design, 
implementation, inspection, and evaluation of management measures.  Many of the 
recommendations are more appropriately directed at the Copermittees, which are all 
members of the OCVCD.  Such recommendations generally included requiring 
increased collaboration between the Copermittees and the OCVCD.  For instance, the 
OCVCD is interested in information about the location and responsible parties for new 
and existing structural BMPs. The Regional Board encourages the Copermittees to 
actively seek guidance and recommendations from the OCVCD and is willing to 
participate in discussions when necessary. 
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B. Comments on Findings 
 
In certain cases, comments related to a Finding and the associated requirements in 
the Tentative Order have been grouped within the response to comments on those 
specific sections, rather than discussed separately. 
 
11.     Finding E.7:  In-Stream Best Management Practices 
Commenters:  County of Orange, Dana Point, Laguna Beach, Mission Viejo, Laguna 
Niguel, Nancy Palmer, Building Industry Association of Orange County, Orange 
County Council of Governments, Rancho Mission Viejo 
 
Comment:  Eight interested parties submitted written comments expressing concern 
for Finding E.7 of the Tentative Order.   This Finding was also subject to much 
discussion from the public and members of the Regional Board during the April 11, 
2007 public hearing.  The Finding states, in part, that “Urban runoff treatment and/or 
mitigation must occur prior to the discharge of urban runoff into a receiving water… 
Authorizing the construction of an urban runoff treatment facility within a water of the 
U.S., or using the water body itself as a treatment system or for conveyance to a 
treatment system, would be tantamount to accepting waste assimilation as an 
appropriate use for that water body.”   
 
Response:  Finding E.7 has been revised for clarity.  The intent of the Finding, and 
related requirements, is to prevent the conversion of waters of the U.S. and State into 
waste treatment facilities consistent with Federal guidance.  It in no way prevents 
restoration of natural hydrological, biochemical, and habitat functions.  Similarly, 
providing treatment of urban runoff after it has been discharged from the MS4 to 
waters of the U.S. does not relieve the Copermittees of their responsibility to 
implement source control, pollution prevention, and treatment BMPs before the water 
is discharged from the MS4.  If diverted water is treated, then discharged back to 
waters of the U.S., it is likely to need an individual NPDES Permit.  Diversion to the 
sanitary sewer for treatment is allowable, provided the effluent from the sewage 
treatment facility can meet its NPDES requirements. 
 
Claims that the Finding violates California Water Code (CWC) section 13360(a) and 
misinterprets U.S. EPA guidance are unfounded.  CWC section 13360(a) prohibits the 
Regional Board from specifying the design, location, type of construction, or particular 
manner in which compliance may be had.  The Finding and related requirements 
appropriately restrict the location of urban runoff treatment facilities, but do not dictate 
how compliance with the Tentative Order must be achieved.   
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In addition, the Finding is consistent with federal guidance.  The Fact Sheet 
specifically cites the U.S. EPA guidance manual for municipal NPDES permitting.   
One commenter cites U.S. EPA guidance for using constructed wetlands for waste 
water treatment (1993, EPA 832-R-93-005) as justification for creating wetlands as 
BMPs within receiving waters.  A more recent and appropriate federal agency 
reference would be Guiding Principles for Constructed Treatment Wetlands: Providing 
for Water Quality and Wildlife Habitat, (2000, EPA 843-B-00-003). That guidance 
document was developed by the Interagency Workgroup On Constructed Wetlands, 
which included the U.S. EPA, U.S. Army Corps of Engineers, U.S. Fish and Wildlife 
Service, Natural Resources Conservation Service, National Marine Fisheries Service, 
and U.S. Bureau of Reclamation.   This guidance states “Constructed treatment 
wetlands should generally be constructed on uplands (outside waters of the U.S.) and 
outside floodplains or floodways (unless the next section, II.B, applies) in order to 
avoid damage to natural wetlands and other aquatic resources consistent with Federal 
guidance.”    
 
The section for the exception describes opportunities to use pretreated effluent, or 
other source waters, to restore degraded wetland systems.  The guidance goes on to 
state:  

“In general, you should only locate constructed treatment wetlands in existing 
wetlands, or other waters of the U.S., if 
(1) the source water meets all applicable water quality standards and criteria, 
(2) its use would result in a net environmental benefit to the aquatic system's 
natural functions and values, and (3) it would help restore the aquatic system to 
its historic, natural condition. Prime candidates for restoration may include 
wetlands that were degraded or destroyed through the diversion of water 
supplies, a common occurrence in the arid western U.S., and in heavily farmed 
or developed regions. You should avoid siting in degraded wetlands if the 
functions and values of the existing wetland will be adversely affected or water 
quality standards will be violated. The appropriate Regional/District or State 
authorities will make these determinations on a case-by-case basis.”   

 
 
With respect to municipal storm water, the guidance document includes the following 
question and answer: 
 

Question: I am considering using constructed treatment wetlands to treat my 
municipality's stormwater flows. What general issues must I consider?  
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Answer: First of all, the treatment wetland should not be constructed in a waters 
of the U.S. unless you can sufficiently pretreat the stormwater flows to protect 
the values and functions of the waters of the U.S. Because storm water is an 
unpredictable effluent source and can contain high levels of toxic substances, 
nutrients, and pathogens, we strongly encourage that you construct the 
treatment wetland in uplands and use best management practices in these 
projects (see EPA's Protecting Natural Wetlands: A Guide to Stormwater Best 
Management Practices, EPA/843-B-96-001). Depending on the size of your 
municipality and other factors, you may need to get a CWA Section 402 
(NPDES) permit. Be sure to contact all the appropriate wastewater authorities in 
your area during the early planning stages of this type of project.” 

 
The Finding and related requirements in the Tentative Order are intended to be 
consistent with this guidance. 
 
Comment:  Several commenters suggested changes to allay concerns that the Finding 
and related requirements restrict the ability of municipalities to improve water quality 
and in-stream beneficial uses.  Some commenters cited specific projects planned in 
the Aliso Creek watershed.  Other commenters cited classes of projects, and another 
commenter recommended limiting in-stream controls to the extent practicable.  In 
addition, one commenter suggested that placement of hydromodification control and/or 
treatment control BMPs in drainages within the boundaries of a development project 
should be allowed if authorized pursuant to a CWA Section 404 permit from the U.S. 
Army Corps of Engineers.  
 
Response:  The following discussion provides an overview of how the Finding and 
related requirements would affect the seven specific projects or types of projects cited 
by commenters.  Note, these are necessarily generalizations intended to provide 
guidance. In addition, many activities that disturb waters of the U.S. will be considered 
on a case-by-case basis because they are subject to federal permitting under Clean 
Water Act (CWA) Section 404 and may be reviewed by the Regional Board under 
CWA Section 401.   
 
1. Type of project: Construction of a series of low-grade control structures and 
reestablishment of aquatic habitat connectivity.  Response:  Provided the grade control 
structures are designed to re-establish a natural channel gradient and correct 
excessive changes to the sediment transport regime caused by urbanization, rather 
than to create a series of artificial hydrological impoundments for the purpose of 
treating pollution, this type of project is not considered an in-stream treatment BMP.  
 
2. Type of project: Shaving of side slopes to reduce vertical banks.  Response: 
Presumably, this is a project intended to restore hydrological connections between the 
creek and its floodplain or to restore riparian habitat, rather than modifying the stream 
to maximize treatment of pollutants.  In such cases, this is not considered an in-stream 
treatment BMP. 
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3. Type of project: Invasive species removal and riparian revegetation and restoration 
of floodplain moisture.  Response:  These are habitat restoration measures and not 
considered in-stream treatment BMPs. 
 
4. Type of project:  Treatments or mitigations in receiving water channels or urban 
streams that protect and restore beneficial use.  Response:  The distinction in this 
case between “treatments or mitigations” and the protection or restoration of beneficial 
uses should be made on a case-by-case basis.  Municipalities should generally be 
cautious of activities that could restore certain beneficial uses at the detriment to 
others.   
 
5. Type of project: The removal of anthropogenically-induced excess flows for 
treatment and/or beneficial re-use.  Divert excess flows from creeks or modified 
channels to treatment at strategic and technically feasible locations. Response:  
Extraction of water from a creek is not necessarily considered a treatment BMP.  A key 
consideration in this case is the type and extent of modification of the existing waters 
of the U.S. to accommodate the extraction process.  In addition, Copermittees must 
recognize when water has been extracted from a creek and processed, the discharge 
of the treated effluent back to receiving waters is subject to individual NPDES permit 
requirements, rather than the municipal NPDES permit.  Finally, the extraction of water 
from waters of the State may be subject to water rights permitting from the State Water 
Board.  The Tentative Order does not prohibit extraction of waters of the U.S. 
 
6. Type of project: Construct multipurpose stream- and wetland-restoration and 
stabilization projects that have pollutant control or reduction capacities.  Response: 
The assessment in this case should be made on a case-by-case basis.  Projects to 
restore wetlands or stabilize stream channels will generally be subject to CWA section 
404 permitting and associated review by the Regional Board under CWA Section 401.  
Provided the primary design is targeted at re-establishment of natural hydrological, 
biochemical, and habitat conditions, rather than an urban runoff pollutant treatment 
facility, the project would not be considered a treatment BMP subject to the findings 
and requirements of the Tentative Order.   
 
7.  Type of project:  Exempt “structural BMPs” such as natural wetlands, which are 
created in receiving waters as well as in MS4s with natural bottoms, etc.   Response:  
The assessment in this case should be made on a case-by-case basis.  The 
establishment of a “natural” bottom (which generally means a channel bed of 
sediment, rather than some impervious surface) is not itself a sufficient descriptor of 
the characteristics of the project. 
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8. Type of project: Placement of hydromodification control and/or treatment control 
BMPs in drainages within the boundaries of a new development project should be 
allowed if authorized pursuant to a 401 certification of a CWA 404 permit and/or WDR 
issued for discharge into non-federal waters.  Response:  Where a CWA section 404 
permit has been issued by the U.S. Army Corps of Engineers for the conversion of a 
water body into a non-jurisdictional water, then the placement of a treatment BMP in 
that area would be consistent with the Tentative Order.  However, the placement of fill 
and other material into the water body may be subject to waste discharge 
requirements from the Regional Board.  Generally, the Copermittees cannot assume 
that such conversion would be allowed.  The Tentative Order requirements for priority 
projects (Section D.1.d.4) acknowledge that some conversion is likely to be permitted.  
However, the Copermittees must recognize that limiting such conversions can be a 
practical site design BMP.  
 
Comment:  Additionally, some commenters considered Finding E.7 to contradict other 
requirements of the Tentative Order.   Specifically, they felt the requirement related to 
retrofitting an existing flood control device (section D.3.a.4) and requirements that 
allow for in-stream hydromodification controls (section D.1.h) would violate the 
prohibition on located treatment BMPs in receiving waters.   
 
Response:  The Tentative Order requirements for modifying flood control structures 
call for reducing the negative effects on water quality caused by those structures.   
Permittees must evaluate flood control structures to determine if retrofitting the device 
to provide additional pollutant removal from storm water is feasible.  In cases where 
the flood control facility falls within waters of the U.S., the discussion above pertaining 
to modifying streams to serve as BMPs applies.  In cases where the structure falls 
outside of waters of the U.S., then the discussion regarding in-stream BMPs does not 
apply.   
 
The Narco Channel Restoration Project in the City of Laguna Niguel is an example of 
a retrofitted flood control structure that was located within a water of the U.S.  Narco 
Channel is an urban stream that was highly modified during urbanization.  Retrofitting 
the channel was necessary because poor sediment transport in the modified flood 
control channel resulted in a decrease flood conveyance capacity and nuisance 
conditions from excessive ponding. This project includes the restoration and 
enhancement of approximately 1,000 linear feet of the channel where it emerges as a 
trapezoidal channel downstream from a 4,000-foot long concrete box culvert.  The 
project was designed to improve hydrological conditions and restore native habitat 
conditions by grading back a portion of the upper trapezoidal channel.  The project will 
improve water quality conditions, but was not designed to turn the channel into an 
urban runoff treatment BMP. 
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Similarly, the Tentative Order requirements related to in-stream hydromodification 
controls are for situations where urban streams have already been adversely affected 
by the effects of hydromodification.  In these cases, hydromodification controls located 
within channels are intended to restore natural hydrological and sediment transport 
conditions of the channel, which in turn would improve water quality conditions.  This is 
in contrast to situations in which a structural hydromodification control would be 
located within a stream in order to accommodate flow regime changes caused by new 
developments or to create a pollution treatment zone within the channel.  For example, 
the proposed series of low-grade control structures in Aliso Creek (described above) is 
an in-stream hydromodification control that is intended to address significant water 
quality and habitat problems currently caused by hydromodification.   Provided the 
grade control structures are designed to re-establish a natural channel gradient and 
correct excessive changes to the sediment transport regime caused by urbanization, 
rather than to create a series of artificial hydrological impoundments for the purpose of 
treating pollution, this type of project is not considered an in-stream treatment BMPs.  
No changes have been made to the Tentative Order regarding the association 
between hydromodification controls and in-stream treatment BMPs. 
  
 
12.     Finding C.1: Urban Runoff Contains Waste; and 
Finding C.3: Discharges from MS4s May Result in Pollution 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  Commenters suggest that Findings C.1 and C.3 should be revised to 
clearly acknowledge that not all MS4 discharges contain waste or pollutants.  They 
note that storm water discharges may contain pollutants and that discharges may also 
contain non-anthropogenic loads of pollutants, such as sediment.  They contend that 
as written, the Tentative Order improperly attempts to regulate storm water more 
broadly than necessary to address adverse effects on receiving waters. 
 
Response:  The Findings are appropriately supported and have not been revised.  
Finding C.1 states that “urban runoff contains waste.”  This was supported in State 
Water Board Order WQ 2001-15, which reviewed the previous San Diego County MS4 
Permit (Regional Board Order No. R9-2001-01).   Discharges from MS4s to receiving 
waters are considered point source discharges to be regulated by NPDES 
requirements.  Finding C.3 notes that discharges from MS4s may cause or threaten to 
cause conditions of pollution, contamination, or nuisance.  The Fact Sheet relies on 
national and local water quality studies to support this conclusion.  
 

0002075



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

32 

Clearly, not all storm water discharged from MS4s is waste.  Much of it is precipitation.  
That storm water, however, can pick up waste and pollutants along its path to and 
through the MS4.  The Copermittees must ensure implementation of storm water 
BMPs to limit the amount of pollution that is discharged with the precipitation from the 
MS4s.  Limited storm water monitoring conducted by the Copermittees demonstrates 
this, and the Tentative Order includes requirements to conduct storm water monitoring 
at storm drains to better assess the conditions (Attachment E).  Urban runoff also 
includes dry-weather discharges.  In southern Orange County, dry-weather urban 
runoff has been increasingly monitored under the existing MS4 Permit.  The data 
demonstrates significant amounts of pollution that cannot be attributed to non-
anthropogenic sources.   
 
13.     Finding C.2: Categories of Pollutants 
Commenters: County of Orange 
 
Comment:  One comment indicated that this Finding should be modified to identify the 
pollutants commonly found in urban runoff without specifying sources unless a more 
thorough discussion of sources is provided.   
 
Response:  The requested modifications are considered unnecessary.  The Finding 
cites three technical reports that discuss the common pollutants and sources in greater 
detail. 
 
14.     Finding C.4 – Effects of Pollution on Human Health 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment received stated that Finding C.4 is contrary to a proper and 
complete summary of available scientific evidence as a whole. The commenter cited 
reports that found indicator bacteria concentrations in receiving waters downstream 
from the developed/urban watersheds were not significantly different than 
concentrations in receiving waters downstream from undeveloped watersheds.  This 
would imply that bacteria in surface water cannot be directly correlated with incidences 
of human illness.  Further, they note other studies that demonstrate no link between 
concentrations of indicator bacteria and either an increased risk of human illness or 
the presence of human pathogens.  
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Response:  The studies cited by the commenter address only the possible effects of 
indicator bacteria on human illness rates relative to the degree of urbanization and not 
on the effects of urban runoff and storm water pollution in general.   The evidence in 
the record supporting Finding C.4 is cited in the Fact Sheet.  The study linking 
recreation near storm drains and occurrence of illness was conducted by R.W. Haile in 
1996, titled "An Epidemiological Study of Possible Adverse Health Effects of 
Swimming in Santa Monica Bay."  The study found that swimmers near storm drains 
had a 57 percent greater incidence of fever than those swimming farther away.  This 
study also confirmed the increased risk of illness associated with swimming in areas 
with high densities of indicator bacteria.  Illnesses were reported more often on days 
when water samples tested positive for enteric viruses.   
 
In addition, a recent study by Ryan Dwight found that of the more than 5 million people 
who swam at the two beaches from 1998 to 2000, there were about 36,000 cases of 
stomach ailment and 38,000 cases of respiratory, eye and ear infections caused by 
exposure to waters polluted by urban runoff and other sources (Dwight, et al., 2005).  
Dwight also found that surfers in urban North Orange County reported nearly twice as 
many illnesses as surfers in rural areas of Santa Cruz in 1998 (Dwight, et al., 2004).  
These studies support the finding that "pollutants in urban runoff can threaten human 
health" (Finding C.4).  The Finding has not been revised. 
 
15.     Finding C.6: Clean Water Act 303(d) Impaired Water Bodies 
Commenters: County of Orange, City of Lake Forest 
 
Comment:  Two comments stated that representation of the 303(d) list, as presented 
in Table 2a, incorrectly connotes systemic water quality issues that are actually limited 
to specific segments and incorrectly attributes benzo[b]flouranthene, dieldrin, and 
sediment toxicity for Aliso Creek.    
 
Response:  Footnote 1 on page 4 of the Tentative Order, however, correctly notes that 
the pollutants of concern indicated in Table 2a do not reflect an impairment of the 
entire waterbody.  The Table simply lists the impairments that occur within the 
respective watershed management areas.   
 
16.     Finding C.7: Water Quality Monitoring Data 
Commenters: County of Orange 
 
Comment:  One comment proposes that the term “violation” be changed to 
“exceedances” and that the last sentence of the Finding be modified to indicate that 
“exceedances may be due to urban runoff” and “warrant special attention” to account 
for inadequate data and uncertainty within many of the studies that have been 
conducted.  
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Response:  The word “violation” is appropriately used in Finding C.7 as a violation is 
an exceedance of a Basin Plan water quality objective and such violations have 
persistently been documented with sufficient, reliable data for a number of urban 
runoff-related pollutants in water bodies in Orange County, as discussed and cited in 
the Fact Sheet (Finding C.7). The Finding has not been revised. 
 
 
17.     Finding C.9: Urban Development Creates Pollution 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment indicated that Finding C.9 did not consider the complex 
relationship between urban development land uses and pollutant loading, the effect 
that treatment control has on the quality of urban runoff, or the conversion of 
agricultural lands to urban land uses that for many pollutants (e.g., nutrients) will 
reduce pollutant concentrations in runoff.  Another comment proposed that there is no 
evidence in the record to suggest that the Finding generally applies to urbanization in 
Orange County.    
 
Response:  Finding C.9, however, describes the general circumstances that occur with 
new development.  The Fact Sheet supports the Finding by citing a variety of technical 
studies, including ones from the southern California region.  While it is likely that 
exceptions may exist, Finding C.9 is accurate and appropriate to support the tentative 
requirements. 
 
18.     Finding C.10:  Environmentally-Sensitive Areas 
Commenters: Building Industry Association of Orange County 
 
Comment:  One commenter suggested that the Fact Sheet lacks sufficient evidence to 
support the statement within Finding C.10 that development and urbanization threaten 
environmentally-sensitive areas (ESAs) and impaired water bodies.   
 
Response:  The Fact Sheet appropriately describes why such areas require additional 
controls and focused attention.  Furthermore, a summary of impaired waters is 
provided in Table 2a of the Tentative Order.  Although the Tentative Order does not 
include a map, as seemingly requested by the commenter, maps of ESAs are provided 
within the JURMPs and WURMPs developed by the Copermittees.  In addition, the 
vast majority of listed water bodies are impaired because of urban runoff.  This Finding 
has not been revised. 
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19.     Finding D.1.c: New or Modified Requirements 
Commenters: County of Orange 
 
Comment:  One comment asserted that in many cases the new or modified 
requirements do not have adequate findings of fact and technical justification, partly 
because it does not address the program analysis conducted by the Copermittees as a 
part of their preparation of the ROWD.  The commenter suggests that the Tentative 
Order should rely on the deficiencies and program modifications that Copermittees 
themselves identified as necessary for the program.    
 
Response:  As discussed in the Fact Sheet, new and modified requirements in the 
Tentative Order generally address program improvements necessary to meet the MEP 
standard, address high priority water quality problems, and target program deficiencies 
noted during audits, report reviews, other compliance activities and the Copermittees’ 
ROWD.  Where appropriate, modifications are discussed in related sections of the 
Tentative Order. 
 
20.     Finding D.1.e:  Best Management Practices (BMPs) 
Commenters: Construction Industry Coalition on Water Quality 
 
Comment:  One comment noted that the studies cited in the Fact Sheet discussion of 
Finding D.1.e primarily focused on dry weather flow treatment systems and wet 
weather hydrodynamic devices, which would not be expected to be effective on a 
number of pollutants.  The commenter suggests that Finding D.1.e should be based 
upon a more comprehensive look at treatment control BMP effectiveness.   
 
Response:  The Regional Board agrees that some BMPs may be more effective than 
others.  The Fact Sheet specifically lists studies conducted on treatment BMPs within 
the Copermittees’ jurisdictions during the current Permit cycle.  The conclusion from 
the synthesis of these studies is that source control and pollution prevention BMPs are 
necessary to complement end-of-pipe treatment approaches.  Thus, Finding D.1.e 
appropriately notes that a combination of such BMPs is necessary.  The Finding has 
not been revised. 
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C. Comments on Specific Sections 
 
SECTION A – Prohibitions and Receiving Water Limitations 
 
21.     Section A.3.c:  Regional Board Enforcement of Water Quality Standards 
Commenters: Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  Commenters suggest that Section A.3.c of the Tentative Order should be 
revised or deleted.  Specifically, the commenters claim that implementing an iterative 
process) of urban runoff management (adaptive BMP management) is equivalent to 
complying with the MS4 Permit.  The commenters argue that State Water Board Order 
2001-11 dictates that the iterative process is the only appropriate recourse for 
violations of discharge prohibitions. 
 
Response:  This comment is misguided and no changes have been made to this 
section of the Tentative Order.  Section A.3.c prohibits discharges from MS4s that 
cause or contribute to the violation of water quality standards.  The Tentative Order 
(section A) describes the process each Copermittee must implement in response to 
situations where MS4 discharges are causing or contributing to an exceedance of an 
applicable water quality standard.  Preparation and implementation of an iterative 
process report alone does not constitute compliance with this section, since the 
effectiveness of the report implementation is not assured.  The preparation and 
implementation of the iterative process report is not a "safe harbor" from enforcement 
as violations of water quality standards continue.  The preparation and implementation 
of the report is a means to achieve compliance with section A.3, but does not 
constitute compliance.  This issue was raised during the Building Industry Association 
of San Diego County appeal of the current permit, Order No. 2001-01.  In its review of 
the issue, the State Water Board stated:  "Compliance is to be achieved over time, 
through an iterative approach requiring improved BMPs."  In other words, the iterative 
approach of report preparation and implementation does not constitute compliance 
with water quality standards, but rather leads to achieving receiving water quality 
standards over time. 
 
Section A.3.c of the Tentative Order makes clear that the Copermittees are 
responsible for discharges causing or contributing to violations of water quality 
standards until the situation is rectified. The Regional Board will require the process be 
followed and pursue enforcement consistent with the Water Quality Enforcement 
Policy (State Water Board, 2002). 
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SECTION D.1 – Development Planning 
 
22.     Section D.1: General Comments 
Commenters: Construction Industry Coalition on Water Quality, Contech Stormwater 
Solutions, Inc., County of Orange, Rancho Mission Viejo 
 
Comment:  Several commenters recommended that the Tentative Order provide for 
BMP design and implementation at various development scales.  For instance, 
treatment control and site-design BMPs should be considered at a broader context 
than an individual project.  Specifically, some commenters want the ability to share 
treatment BMPs, and others want to have priority project requirements (SUSMP) 
satisfied by implementation of large-scale watershed-development plans.  Four 
commenters are concerned that the Tentative Order prohibits or unreasonably restricts 
the use of regional treatment facilities.   
 
Response:  The Regional Board agrees with the commenter who suggested regional 
treatment facilities should be allowed as long as regional treatment is provided without 
using waters of the U.S./State to convey the untreated, polluted storm water.  (A 
discussion of comments concerning in-stream regional treatment BMPs is provided in 
the response to comments on Finding E.7.)    
 
Comment:  One commenter suggested that the requirement to treat runoff prior to 
being discharged means that regional treatment facilities are prohibited and mandates 
a lot-by-lot approach for treatment BMPs in new developments.  Another commenter 
suggested that end-of-pipe or shared treatment BMPs implemented at a sub-
watershed scale can be more effective than relying on smaller, distributed treatment 
control BMPs.   
 
Response:  These concerns are addressed within the Tentative Order, which provides 
for shared treatment BMPs as long as the treatment occurs prior to discharges from 
the MS4 to receiving waters.   However, the implementation of shared, end-of-pipe 
treatment BMPs does not eliminate the need to implement source control and pollution 
prevention BMPs at the particular pollutant-generating facilities within the drainage 
area.   
 
Comment:  Other comments recommended that the Tentative Order should also allow 
for a regional approach to site design BMPs.  One commenter suggested that the site 
design BMP requirements directed toward maximizing infiltration, slowing runoff, and 
minimizing impervious footprint could be more valuable if applied at a broader scale 
than project-by-project considerations.  In this approach, a watershed-based plan 
would concentrate development on soils with naturally impervious characteristics and 
restrict development on soils with naturally high infiltration capabilities.  A similar 
argument was offered for waiving site design BMPs requirements related to riparian 
buffer protection if a watershed-based plan has been established to protect high-value 
riparian habitats.   
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Response:  Several issues are particularly relevant in the discussion of whether 
regional development plans provide an adequate level of protection from MS4 
discharges.   
 
First, regional development and conservation plans provide a framework for 
development that may extend far beyond the five-year NPDES permit term.  The 
Tentative Order acknowledges that certain projects may have a vested status that 
legally precludes the municipality from applying requirements in the reissued permit.  
However, reissued permits appropriately include requirements based on new 
information, and municipalities must ensure that they use their legal authority to 
ensure the updated requirements are met by new developments.  “Grandfathering” 
projects subject to regional habitat conservation plans, for example, could preclude the 
implementation of important storm water management measures that may either be 
included in future reissuances of the MS4 permit or desired by Copermittees. 
 
Second, regional development or habitat conservation plans might not include specific 
provisions for meeting water quality standards in all waters of the U.S.  In the case of 
south Orange County, the Special Area Management Plan (SAMP) cited by a 
commenter is being created by the U.S. Army Corps of Engineers for its CWA Section 
404 permitting program.  The purpose of the SAMP is to provide for reasonable 
economic development and the protection and long term management of sensitive 
aquatic resources.   It provides for streamlined section 404 permitting in certain areas.  
The SAMP seeks to ensure that degradation of beneficial uses caused by MS4 
discharges is avoided or minimized only within the designated Aquatic Resources 
Conservation Area, which was established to protect sensitive species.  The SAMP 
recognizes the need for section 404 applicants to comply with municipal storm water 
regulations adopted to implement the MS4 Permit. 
 
Third, the scale and context of particular regional plans varies; some plans are 
watershed-based, others may be broader or narrower.  But, federal regulations and 
guidance state that municipalities must ensure appropriate BMPs are implemented by 
new developments based on the land use and receiving water conditions.  For 
example, a project cannot be allowed to forgo adequate BMP implementation for 
discharges to one water body just because it promises to avoid discharging into a 
higher-valued water body.    
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The Tentative Order is intended to provide some discretion to the Copermittees for 
evaluating multi-phase development projects as a whole, provided that each phase 
includes an appropriate mix of site design, source control, and treatment BMPs.  The 
site design requirements are flexible enough to be met by all phases of a 
development.  The requirements acknowledge site constraints, and only require site 
design BMPs to the extent that the project has capacity for them.  For example, a 
multi-phase project that cumulatively minimizes the loss of existing infiltration capacity 
could include one phase that lacks pervious soils.  The Tentative Order requirements 
(Section D.1.d.4.b and c) allow for municipalities to consider the lack of pervious soils 
when determining whether certain site design BMPs can be implemented.  However, 
that would not preclude the need for other types of site design, source control, and 
treatment BMPs to be implemented within that phase.  The Regional Board recognizes 
that such discretion could be subject to abuse and intends to assess such 
implementation during program evaluations and audits during the permit term.  
 
23.     Section D.1.c.5:  Long-term Maintenance of Structural BMPs 
Commenters: Rancho Mission Viejo 
 
Comment:  One comment suggested that Copermittees should require submittal of proof 
of a mechanism to ensure long-term maintenance of all structural post-construction 
BMPs prior to issuance of final permit approval rather than during the planning process.   
 
Response:  This revision is unnecessary because language in the Tentative Order 
already affords Copermittees the flexibility to allow submittal of this mechanism at any 
point during the planning and permitting process prior to approval and issuance of local 
permits. 
 
24.     Section D.1.c.6: Infiltration and groundwater protection, and 
Finding C.11: Groundwater Protection 
Commenters: Building Industry Association of Orange County, Contech Stormwater 
Solutions, Inc., City of Dana Point, Construction Industry Coalition on Water Quality, 
County of Orange, Rancho Mission Viejo 
 
Comment:  One comment suggested that pretreatment be added as a management 
technique for reducing the risk of groundwater contamination by infiltration BMPs on 
sites with moderate to high pollutant loading, particularly for sites with high average 
traffic volume or a high potential for spills.  Another comment requested that the 
Tentative Order be revised to discuss mixed land use.  Specifically, the 
recommendation was made to allow areas of mixed land uses to use infiltration for 
treatment and/or hydromodification control and to clarify the applicability of restrictions 
placed on water supply wells used for domestic consumption versus those used for 
agricultural consumption. 
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Several comments were received regarding the design restrictions that must be 
applied to centralized infiltration devices to protect the quality of groundwater.  One 
comment also requested clarification of “centralized” as it is used in this section. The 
technical comments were concerned with restrictions being applied relative to project 
size rather than pollutant loading, justification for pretreatment, depth to groundwater 
and soil type.  Procedural comments were concerned with the restrictions being so 
conservative as to impede the use of infiltration as a treatment BMP and possible 
inconsistencies with site design and hydromodification requirements.  
 
Response:  The restrictions in Section D.1.c.6 are intended to protect groundwater 
quality and are to be applied to any application that is designed to primarily function as a 
centralized infiltration device, regardless of land use type.  A centralized infiltration 
device refers to applications such as large infiltration trenches and infiltration basins that 
collect water from various locations for the purpose of infiltration and does not refer to 
small infiltration systems dispersed throughout a development.  The language proposed 
in Section D.1.c.6 is consistent with the language used in Section F.1.b.2.h of  
Order No. R9-2002-0001 (the current Permit).  As discussed in the Fact Sheet for 
Order No. R9-2002-0001, the restrictions placed on urban runoff infiltration are based 
on recommendations provided by the U.S. EPA Risk Reduction Engineering Laboratory 
and supported by the State Water Board.  The language contained in the Tentative 
Order also allows the Copermittees to develop alternative criteria to replace the 
suggested restrictions.   
 
Pre-treatment has been added as a potential management technique in Finding C.11.  
The Regional Board, however, recognizes that pre-treatment may not be an effective 
management technique in all situations.  Copermittees must properly evaluate 
proposals involving pre-treatment as a measure to protect groundwater quality. 
 
25.     Section D.1.d: Standard Urban Storm Water Mitigation Plans (SUSMPs) 
“Grandfathering” 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment recommended that footnote 4 on page 23 of the Tentative 
Order be revised to make it a standalone provision and to clarify the scope of the clause.  
Specific language was recommended to account for approved tentative tract maps, 
commencement of construction/grading activities, and legality.  The comment also 
requested further clarification regarding whether or not the Copermittee has the authority 
to determine “illegal” as used in this provision. 
 
Response:  Footnote 4 on page 23 of the Tentative Order has been revised.  The 
language, however, regarding final tentative tract maps was omitted because such 
maps may be approved years in advance of construction.  Construction activities should 
comply with water quality regulations in place at the time of construction.  The permit 
language allows the Copermittee sufficient latitude to determine “illegal” as used in this 
provision. 
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26.     Section D.1.d: Timeframe to Update SUSMPs 
Commenters: Building Industry Association of Orange County, City of Laguna Hills, City 
of Aliso Viejo, City of Dana Point, County of Orange, City of Lake Forest 
 
Comment:  Several commenters requested that the timeframe for updating locals 
SUSMPs be extended.  They stated that 24 months is necessary due to the time 
required to develop standards, coordinate with other Copermittees and provide for public 
participation.  One comment also recommended that the Copermittees collaboratively 
update the Model SUSMP to include site design BMPs instead individual efforts. 
 
Response:  The requested changes were not included in the revised Tentative Order.  
First, the Copermittees may collaboratively update the Model SUSMP, but that does 
not itself ensure that each Copermittee would adopt the model at that time.  Thus, the 
Tentative Order requires that each Copermittee implement an updated SUSMP, but 
does not specify the process used to develop the updates.  Second, while the 
Tentative Order requires a number of changes to the existing SUSMPs, few of the 
changes require a significant time investment for developing policy.   Many of the 
improvements can be taken directly from the permit language, the DAMP or by 
reference from existing resources such as the California Association of Stormwater 
Quality Agencies (CASQA) or County of Ventura.  The annual treatment control BMP 
review is intended to ensure data sharing between Copermittees and should be 
reflected annually in the ranking matrix and/or Model SUSMP language.  The LID 
Substitution Program is an optional program that may be incorporated at any time 
during the permit cycle.  Time intensive programs, such as the development of 
hydromodification requirements and incorporation of a one-acre threshold for Priority 
Project categories, have already been granted extended timeframes. 
 
27.     Section D.1.d.1: Acreage Thresholds for SUSMP Projects 
Commenters: County of Orange 
 
Comment:  One comment requested clarification of the applicability of Section D.1.d.1.b.  
Another comment requested clarification for a scenario where a “right turn pocket” is 
added to a roadway and triggers a SUSMP classification.  The commenter suggested 
that only the sub-drainage area where the roadway improvements are occurring is 
subject to SUSMP requirements for BMPs, not the entire roadway. 
 
Response:  Section D.1.d.1.b has been revised for clarity. The concern regarding the 
right-turn pocket scenario is not warranted.  As stated in Section D.1.d.1.b, “where 
redevelopment [e.g., the right pocket turn lane] results in an increase of less than 50% 
of the impervious surfaces of a previously existing development (the road)…the 
numeric sizing criteria…applies only to the addition, and not the entire development.”   
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28.     Section D.1.d.2:  Priority Project Categories for SUSMPs; and 
Finding D.2.e 
Commenters: County of Orange 
 
Comment:  Two comments were received regarding the applicability of Municipal Storm 
Water NPDES Phase II rules for Phase I communities, specifically relative to Finding 
D.2.e and the one-acre threshold for heavy industrial sites and commercial 
developments in Section D.1.d.2.  Another comment noted that “single-family homes” 
should be exempted from SUSMP requirements because SUSMP development poses 
an unnecessary burden on homeowners and could result in minimal water quality 
benefit. 
 
Finally, another comment asserted that it is unreasonable and costly to expect that 
runoff from an entire project be subject to SUSMP requirements when just one feature 
of the project triggers the requirements.  The comment gives the example of a 100,000 
square-foot development, that itself may not be considered a Priority Project, with a 
5,000 square-foot parking lot that is considered a Priority Project.  The comment further 
expresses that the Fact Sheet does not adequately address the risk of water quality 
pollution associated with specific land uses. 
 
Response:  State Water Board Order No. WQ 2000-11 indicates that it is appropriate 
to apply SUSMP requirements to categories of development where evidence shows 
the category of development can be a significant source of pollutants.  As discussed in 
the Fact Sheet (Finding D.2.e), heavy industrial sites can be a significant source of 
pollutants.  Therefore, section D.1.d.2.b of the Tentative Order was modified from the 
existing Permit to add heavy industrial sites as a SUSMP Priority Development Project 
category. 
 
Additionally, the Tentative Order is a Phase I NPDES municipal storm water permit, 
reflecting a program that has been in place for over 15 years.  The Tentative Order, 
therefore, should be at least as stringent as the Phase II NPDES storm water 
regulations, which have been in place approximately five years.  The Phase II NPDES 
storm water regulations require development, implementation, and enforcement of a 
"program to address storm water runoff from new development and redevelopment 
projects that disturb greater than or equal to one acre" (40 CFR 122.34(b)(5)).  In order 
to be consistent and as protective of water quality as the Phase II NPDES storm water 
regulations, the commercial development Priority Development Project category 
threshold was reduced from 100,000 square feet to one acre (43,560 square feet). 
 
A single family home project would only need to prepare a SUSMP in the event that 
the project meets specific sizing criteria and drains directly to an ESA or results in 
development of a hillside comprised of erosive soils.  Because both circumstances 
require additional planning and pollution prevention measures to protect surface water 
quality, regardless of the type of development, it would not be appropriate to exclude 
single family homes from SUSMP requirements. 
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The language in the introduction of Section D.1.d.2 of the Tentative Order regarding 
the inclusion of the entire project when at least one aspect of the project is categorized 
as a Priority Project is consistent with the Regional Board’s 2002 approval of the San 
Diego SUSMP.  This is a particularly important requirement since municipalities have 
greater latitude during development to require pollution prevention than they have with 
existing development.  Moreover, this is a reasonable requirement in that it limits 
confusion for property owners and ensures consistent implementation of SUSMP 
requirements.  This section and related Finding have not been revised. 
 
29.     Section D.1.d.2.j:  Retail Gasoline Outlets as SUSMP Category; and 
Finding D.2.d:  Retail Gasoline Outlets (RGOs) 
Commenters:  County of Orange, City of Dana Point 
 
Comment:  One comment requested that the Fact Sheet provide justification to 
support Finding D.2.d, which discusses retail gasoline outlets (RGOs).  Another 
comment suggested that RGOs do not need to be included as SUSMP projects 
because the DAMP already prescribes a suite of BMPs specific to RGOs. This 
commenter further cited State Water Board WQ Order No. 2000-11 guidance stating 
that “…treatment may not always be feasible or safe” at RGOs.   
 
Response:  Section D.1.d.2.j of the Fact Sheet discusses the inclusion of RGOs in the 
Tentative Order at length, specifically addressing the issue of applicability, feasibility 
and safety.  Additionally, the Fact Sheet discusses State Water Board WQ Order No. 
2000-11 and subsequent State Water Board actions regarding RGOs.  This section 
and related Finding have not been revised. 
 
30.     Section D.1.d.4:  Site-Design BMP Requirements; 
Section D.1.d.8:  ID Site-Design BMP Substitution Program; and 
Finding D.2.c: Low Impact Development (LID) 
Commenters: Building Industry Association of Orange County, Contech Stormwater 
Solutions, Inc., City of Dana Point, Rancho Mission Viejo, Orange County Coastkeeper, 
County of Orange,  
 
Comment:  Several comments were received regarding the applicability of site-design 
BMPs on various sites dependent upon soil, slope stability, potential contamination of 
vegetation/groundwater and aesthetics.  Recommendations included modifying 
language in this section to address feasibility concerns, to allow treatment controls in 
lieu of site-design BMPs, and to substitute watershed and subwatershed based planning 
rather than project-by-project site design.  One comment also noted that lot-by-lot 
placement of site design or LID BMPs may not be as effective or practical as locating 
BMPs with the entire development in mind.  Other comments stated that site-design and 
LID BMPs are not adequately regulated by the Tentative Order as the Order lacks 
pretreatment, performance, inspection and maintenance requirements.   
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Comments regarding the LID Substitution Program indicated that Section D.1.d.8 does 
not provide sufficient flexibility for innovativeness, that retrofit projects should be 
encouraged to include LID, and that it is not clear how one would distinguish between 
an LID practice that is a treatment control BMP and one that is not.  Additionally, one 
commenter recommended removing “freeways” from D.1.d.8.e because the 
Copermittees do not design, construct or operate freeways.   
 
Response:  The Tentative Order has not been revised.  It clearly states that site-
design BMPs must be considered and should be based on soil, slope, and other 
pertinent site conditions and should be placed where applicable and feasible, 
considering the entire development.  This section does not preclude pretreatment of 
runoff or the design of aesthetically pleasing and safe site-design BMPs, nor does this 
section prohibit the incorporation of site design BMPs on a watershed or subwatershed 
basis as applicable.  The Regional Board intends to evaluate information generated 
during this permit cycle when considering whether to incorporate additional standards 
regarding site design BMPs in the next reissuance.  Comments regarding site design 
BMPs and the LID Substitution Program are addressed at greater length in Fact Sheet 
Sections D.1.d.6 and D.1.d.8. 
 
31.     Section D.1.d.6:  Treatment Control BMP Requirements for SUSMPs 
Commenters:  Contech Stormwater Solutions, Inc., Rancho Mission Viejo 
 
Comment:  One commenter requested that the Tentative Order allow additional 
methods for use in determining volume-based sizing criteria for treatment control BMPs  
(Section D.1.d.6.a.i).   
 
Response:  As discussed in the Fact Sheet for this section, the Order intentionally limits 
the selection of methods used to determine the appropriate volume of runoff to be 
treated.  This is done to ensure the greatest degree of accuracy and consistency.   The 
Fact Sheet had referred readers to the County’s Model WQMP for the isopluvial maps.  
As requested, the Tentative Order has been revised to include a reference to the 
Orange County 85th Percentile Isopluvial Maps.   
 
Comment:  Two comments also requested that the language in Section D.1.d.6.b be 
modified to recognize that filtration is a method of treating water and that infiltration and 
filtration are both treatment control BMP options.   
 
Response:  The Tentative Order has been revised based on these comments.  
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32.     D.1.d.11:  Reviews of Treatment BMP in Local SUSMPs 
Commenters: City of Dana Point 
 
Comment:  One commenter requested that the requirement to review and update the 
treatment BMPs lists within the local SUSMPs be changed from an annual activity to 
one conducted twice during the Permit term.  The rationale is that the local SUSMPs list 
categories of BMPs, rather than specific proprietary devices, and significant changes in 
the expectations of each BMP category would not change on an annual basis.    
 
Response:  The Regional Board notes that the Copermittees have failed to adequately 
integrate findings from their own treatment BMP effectiveness studies into the local 
SUSMPs.  Several examples are listed in the Fact Sheet.  The Tentative Order requires 
that findings from projects conducted by the Copermittees using State funds must be 
incorporated into the local SUSMPs.    
 
The Regional Board agrees with the premise of the comment that less frequent updates 
can suffice for keeping the countywide Model SUSMP up to date with the general, 
nationwide effectiveness reports cited in the Model SUSMP.  However, Copermittees 
need the ability to rapidly incorporate findings from local projects.  This is especially 
important for various types of proprietary products within the broad categories of the 
Model SUSMPs.   
 
As a result, the Tentative Order has been revised to allow for less frequent updates, 
provided that Copermittees use their discretion and professional judgment when 
considering types of BMPs within the categories.  That is, if they have reliable 
information about a particular product that discredits claims purported in an applicant’s 
storm water plan, the Copermittees cannot approve the use of that particular product 
just because it falls under a certain category on the Model SUSMP chart. 
 
33.     Section D.1.e:  BMP Construction Verification; and 
Section D.1.f:  Treatment Control BMP Tracking 
Commenters: Contech Stormwater Solutions, Inc., City of Laguna Hills, City of Aliso 
Viejo, City of Dana Point, County of Orange, Rancho Mission Viejo, City of Lake Forest 
 
Comment:  One commenter suggested revisions to Section D.1.f so that only structural 
source control and treatment control BMPs be verified and that such verification should 
occur during regular construction inspections.  Several other comments indicated that 
compliance with inspection requirements will require a significant commitment from 
Copermittee staff and may require the addition of staff, an outlay of funds with 
questionable value.   Recommendations were made to allow self-certification by 
facilities, inspection by a third party and/or verification by the Copermittee on an as-
needed basis. 
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Response:  To the extent that site design and non-structural source control BMPs are 
properly employed, they play a critical role in the prevention of storm water pollution 
and urban runoff on developments, a tenet of the Tentative Order.  For this reason, the 
proper construction of all BMPs, not just structural BMPs, must be verified.  The 
language proposed in the Tentative Order affords the Copermittee maximum flexibility 
in determining at what point during the construction process inspections are 
performed, so long as the BMPs are verified prior to occupancy.  The language in 
Section D.1.f.c.iii of the Tentative Order has been modified to allow the Copermittees 
more latitude with verifying treatment control BMP operations through self-certification, 
third party inspection and/or verification by the Copermittee. 
 
34.     Section D.1.h:  Hydromodification; and 
Finding C.8 
Commenters: County of Orange, City of Laguna Niguel, City of Mission Viejo, City of 
Lake Forest, Construction Industry Coalition on Water Quality, Building Industry 
Association of Orange County, Contech Stormwater Solutions, Inc. Rancho Mission 
Viejo, Natural Resources Defense Council, South Laguna Civic Association 
 
Ten commenters directly or indirectly addressed issues pertaining to Tentative Order 
requirements for hydromodification and downstream erosion in priority development 
projects (Section D.1.h).  Commenters generally acknowledge that the Tentative Order 
properly includes more specific requirements for hydromodification, but that certain 
changes should be made to reflect conditions in the region and the state of technical 
knowledge regarding the matter.  
 
General Hydromodification Comments 
 
Comment:  One commenter suggested the requirements for LID and site design BMPs 
should be strengthened in order to more effectively address concerns for 
hydromodification.   That commenter asserted that LID approaches can often be used 
to fully satisfy hydromodification concerns.  Another commenter recommended that the 
Copermittees be directed to restore certain high value water bodies, such as the 
estuary at the mouth of Aliso Creek, which have been adversely affected by 
hydromodification.  That commenter also suggests that the Regional Board consider 
hydromodification effects to downstream water bodies from increased dry-weather 
flows, which has led to ecological and water quality problems as intermittent streams 
are converted to perennial streams.    
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Response:  The Regional Board agrees that LID approaches can be used to lessen 
potential hydromodification effects from priority projects and expects many of the 
measures required by Copermittees to fall under the umbrella of LID.  This approach is 
consistent with the State Water Board’s Panel on Numeric Effluent Limits (Numeric 
Effluent Panel)8, which encouraged minimizing the amount of impervious areas to 
reduce adverse hydromodification effects.  In some situations, however, other 
approaches or a combination of approaches may be suitable.   
 
The Regional Board also acknowledges that changes to the dry-weather flow regime 
have caused or contributed to conditions of pollution in the region’s water bodies.  The 
Annual Reports and ROWD submitted by the Copermittees also reflect this 
awareness.  The Tentative Order includes requirements for addressing dry-weather 
discharges within the development of each Copermittee’s hydromodification 
management strategy (see Sections D.1.h.1 and D.1.h.2).  Other requirements, 
including Sections A and B of the Tentative Order, properly address the discharge of 
pollutants in dry-weather discharges.   
 
The Tentative Order does not directly require restoration of water bodies currently 
affected by hydromodification, but it does provide for measures to be implemented that 
will improve problematic conditions.  For example, consistent with Federal regulations, 
the Copermittees must address water quality when retrofitting structural flood control 
devices (Section D.3.a.4).  In addition, the Tentative Order requires that Copermittees 
develop control measures for non-storm water discharges that are determined to be a 
significant source of pollutants, even if those discharges would otherwise be exempt 
from the prohibition on non-storm water discharges into the MS4 (Section B). 
 
Implementing a Hydromodification Control Strategy (Section D.1.h.3) 
 
The Tentative Order requires that the local SUSMPs be updated to include adequate 
considerations of hydromodification effects from proposed projects (Section D.1.h.1 
through D.1.h.4) in a phased approach.  First, the current assessment of hydrological 
conditions of concern within local SUSMPs would be refined within one year through 
the development of a hydromodification control strategy (Section D.1.h.3).  Specific 
criteria would be added within two years based on future reports produced by the 
Stormwater Monitoring Coalition (SMC) and the Southern California Coastal Water 
Research Project (SCCWRP), since those reports represent the most locally-
appropriate technical investigations into this issue (Section D.1.h.4).  Until the 
SUSMPs are modified to include the specific criteria, certain interim requirements 
would apply to large projects (Section D.1.h.5). 
 
Comment:  Several comments sought additional time to develop the control strategy 
and specific criteria.  Some comments sought exemptions from the requirements for 
certain types of projects.  Other comments focused on the interim requirements.  

                                            
8 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 
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Response:  Reports already produced by SMC and SCCWRP were used to establish 
requirements for developing the hydromodification control strategy.  Because new 
development activity in most municipalities is not expected to be substantial, the 
Regional Board considers the preliminary conclusions from existing SMC/SCCWRP 
reports to be sufficiently descriptive for the Copermittees to make appropriate 
modifications to their SUSMPs.    
 
Requirements in the Tentative Order for developing appropriate hydromodification 
controls consists of three parts: (1) Assessment of conditions downstream from a 
proposed project site; (2) Assessing the proposed discharge characteristics of the 
project to understand whether the project has the potential to affect the downstream 
conditions; and (3) Requiring appropriate management measures to prevent adverse 
downstream effects.   
 
This approach is consistent with the current Permit’s requirements to “maintain or 
reduce pre-development downstream erosion, and to protect stream habitat.” (Section 
F.1.b.2.b of Regional Board Order No. R9-2002-01).  The current Permit requires the 
Permittees to consider both “changes in storm water discharge flow rates, velocities, 
durations, and volumes resulting from the development project” and the “sensitivity of 
receiving waters to changes in storm water discharge flow rates, velocities, durations, 
and volumes.” (Section F.1.b.2.e of Order No. R9-2002-01).   
 
Comment:  Several comments sought to postpone development of the 
hydromodification management strategy.  
 
Response:  As discussed in the Fact Sheet, the Tentative Order emphasizes the need 
to develop and implement a hydromodification control strategy based on findings from 
the Copermittees, the SMC, and the State Water Board’s Numeric Effluent Panel.  The 
Copermittees recognize the need to improve their consideration of hydromodification, 
but the approach proposed in the ROWD and DAMP is to wait and see if the 
SMC/SCCWRP studies provide specific recommendations that could be included into 
the model WQMP.  Because the Copermittees have indicated elsewhere that two 
years are needed to revise the model WQMP, that could result in at least four years 
before any changes are made to the way Copermittees address hydromodification.  
The Regional Board considers such a delay inappropriate, so the Tentative Order 
provides a pathway for developing a strategy consistent with the current state of 
knowledge that also incorporates future findings from the local studies. 
 
Comment:  In addition to suggesting postponing the requirement to develop the 
hydromodification strategy, other comments suggested allowing an alternative 
approach based on watershed management plans if those plans address 
hydromodification.   
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Response:  The Regional Board understands that hydromodification is often a problem 
suitable for watershed-based assessments and recommendations.  It is anticipated 
that the strategy developed by the Copermittees considers the issues within a 
watershed context.  This is recognized in the Tentative Order’s requirements for 
waivers (Section D.1.h.3.c), where implementation of measures may occur at locations 
within the same watershed as the project, rather than in the area directly affected by 
the proposed discharge.  This type of approach is consistent with practices 
encouraged by the State Water Board Panel on Numeric Effluent Limits.  Copermittees 
are encouraged to incorporate findings from watershed-based studies into their 
hydromodification control strategies.   
 
Comment:  Other comments recommended exempting two classes of projects from 
the hydromodification requirements.  Exemptions were suggested for projects that 
discharge into engineered or hardened channels that were built to accept such flows 
and for high-density urban redevelopment projects because they already provide a 
more efficient ratio of land-use to imperviousness than other types of projects and may 
not have area available to allocate to hydromodification controls. 
 
Response:  The Regional Board agrees that the potential for adverse effects from 
hydromodification is a function of the condition of receiving waters and the details of 
the development project.  The Tentative Order includes provisions allowing the 
Copermittees to consider these factors in their review of proposed priority 
development projects and their selection of appropriate management measures.   
 
A waiver provision is also included in the Tentative Order (Section D.1.h.3.c, 
discussed below) that establishes criteria based on the likely effect of the project.  
Exemptions for additional specific situations are not necessary.   A broad exemption 
for dense urban redevelopment would discount the opportunity to improve hydrological 
conditions, contrary to the rationale used to require treatment control BMPs within 
redevelopment projects.  A broad exemption for projects that discharge to waters that 
have been modified to accommodate storm flows similarly discounts potential 
improvements to water quality and beneficial uses.  For instance, a segment of a 
hardened channel may be able to safely convey increased runoff velocities or flows 
from a priority development project, but that does not guarantee that reaches 
downstream of the hardened segment would not be affected by the changed flow 
regime.   In addition, implementing hydromodification controls for sites that discharge 
to hardened channels provides an opportunity to lessen the need for that hardscape to 
be maintained when the facility is scheduled for retrofit opportunities.   The cumulative 
effects of limiting the need for hardened channels will result in significant improvement 
to water quality and associated beneficial uses. 
 

0002093



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

50 

Waivers for On-Site Hydromodification Controls (Section D.1.h.3.c) 
 
Comment:  Several commenters discussed the criteria under which waivers of on-site 
hydromodification controls could be issued (Section D.1.h.3.c).  The waiver provision 
allows the Copermittees to require that a project improve degraded stream channel 
conditions if that would produce better results than on-site hydromodification controls. 
Comments generally focused on the appropriateness of the numeric criteria for 
meeting waiver provisions and the feasibility of implementing in-stream measures to 
improve beneficial uses in areas affected by hydromodification.    
 
The Tentative Order requires that certain determinations be made before a waiver for 
on-site controls is granted.  One determination is that there is a lack of discharge-
caused hydrology changes (as opposed to hydrology changes induced by physical 
changes to the receiving waters).  The determination must be based on the numeric 
thresholds established in the Tentative Order.  One set of commenters objected to the 
use of total impervious cover as the metric associated with the criteria.  Other 
comments questioned how the numeric criteria for changes to total impervious cover 
were selected.   
 
Response:  The Regional Board agrees with commenters that alternatives to total 
impervious area (TIA) may provide a better indication of the potential hydrology 
changes from a project.   Three commenters suggest using the amount of directly-
connected impervious area (DCIA).   A SMC/SCCWRP report “Managing Runoff to 
Protect Natural Streams,” agrees that a more appropriate assessment would be based 
on “effective impervious cover,” the amount of impervious cover that is hydrologically 
connected to the stream channel.   The report notes that previous studies relying on 
TIA would likely have found observed channel responses at lower levels of 
imperviousness had the effective cover indicator been used.  The Copermittees, 
however, may not have the ability to feasibly assess the amount of alternatives to total 
impervious cover, and numeric thresholds have not been established by technical 
investigations. Nonetheless, the Tentative Order has been revised to allow DCIA or 
effective impervious cover to be used as indicators provided that numeric criteria are 
established based on local studies. 
 
As noted in the Fact Sheet discussion of Section D.1.h, the criteria within the Tentative 
Order for a threshold of five percent increase in impervious cover is based on reports 
from SMC/SCCWRP.  Those reports note that physical degradation of stream 
channels in this semi-arid region may be detectable when basin impervious cover is 
between three percent and five percent.  And, they note that biological effects are 
probably occurring at lower levels.    The criterion for redevelopment projects is not 
based on similar technical reports.  It is necessary, however, to address 
hydromodification effects, rather than waive controls, from redevelopment projects.  
Thus, numeric criteria are proposed in the Tentative Order.   
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Comment:  One commenter suggested redevelopment projects receive waivers if they 
simply do not increase the impervious area and do not decrease the infiltration 
capacity of pervious areas. No commenters provided alternative numeric waiver 
criteria that would improve conditions.   
 
Response:  The result of the comment would be no change from current conditions. 
The intent of hydromodification controls is to maintain or reduce downstream erosion 
conditions and protect habitat.  Rather, Copermittees must seek to improve water 
quality conditions in urban environments as redevelopment occurs.  To address 
concerns regarding redevelopment, the Tentative Order has been revised to reduce 
the related threshold to receive waivers for on-site hydromodification control. This 
section has also been revised to provide for changes to the criteria in the waiver 
program based on findings from future SMC/SCCWRP reports.   
 
Comment:  Commenters also questioned whether the waiver condition to implement 
in-stream measures elsewhere within the watershed was feasible.  They questioned 
whether anything could be done to improve the beneficial uses within waters affected 
by hydromodification.   
 
Response:  The requirement, however, is based on the recognition that many control 
measures can be implemented to improve conditions of a degraded channel.  
Numerous studies have documented how restoration or enhancement measures can 
improve degraded channel conditions.  This approach is also consistent with an 
approach to implementing measures based on a watershed assessment of problem 
areas. 
 
Developing Hydromodification Criteria (Section D.1.h.4) 
 
Comment:  Comments were received suggesting that two years is insufficient to 
develop specific criteria for the updated hydromodification control strategy.  A concern 
was also expressed that reports from the SMC and SCCWRP may not be available 
within that timeframe.   
 
Response:  Section D.1.h.4 of the Tentative Order has been revised to allow three 
years before numeric criteria must be implemented.   
 
Interim Hydromodification Requirements (Section D.1.h.5) 
 
The Tentative Order contains interim requirements for large projects, which would be 
developed within six months and apply until the specific criteria are established for all 
priority development projects (Section D.1.h.4).   The requirements include 
management measures that can be applied to all projects, but the Tentative Order 
limits the interim requirements to projects 20 acres and larger in order to focus short-
term attention on larger projects.   Based on a review of the state construction NPDES 
database in February 2007, this threshold represents approximately 25 percent of 
construction projects that are over one acre in the south Orange County region. 
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Comment:  Some comments suggested that six months was inadequate to ensure that 
interim requirements would be implemented.  Commenters suggested that up to two 
years should be allowed in order to develop criteria that would be substantially similar 
to the criteria required by Section D.1.h.3.    
 
Response:  The Tentative Order has been revised to allow 12 months to develop the 
interim criteria.  This will allow for a similar timeframe as the implementation of 
updated SUSMP treatment control BMP requirements. 
 
Comment:  Some comments suggested that the interim requirement to control runoff 
using a hydrograph matching technique was inappropriate.  Commenters were 
concerned that this would not represent geomorphically-referenced criteria, and 
alternatives were recommended.  One commenter recommended that peak flow rate 
and runoff volume criteria should be used instead of hydrograph matching.  Another 
commenter suggested using flow-duration control criteria that was developed for the 
Santa Clara Valley region or developing a local implementation tool based on 
nomographs derived from hydrological modeling and local rain patterns and soil types.   
 
Response:  The Regional Board sought clarification from the commenter (Construction 
Industry Coalition on Water Quality) and sought comments on the flow-duration 
recommendation from the County of Orange.  The Tentative Order has been revised to 
allow Copermittees to select from alternatives for assessing hydromodification effects.  
Hydrograph matching of a range of storm events remains as one option.  The two 
recommendations from the Construction Industry Coalition on Water Quality have also 
been added. 
 
Hydrograph matching was included in the Tentative Order instead of flow-duration 
control because it would be somewhat easier to implement.  Flow-duration controls 
would likely provide better protection of water quality, but requires project proponents 
(or municipalities) to conduct hydrologic modeling that is more sophisticated than 
traditional techniques.  Furthermore, establishing numerical criteria for flow-duration 
involves calculating an amount of deviation from pre-existing flow-duration curves that 
ideally should be done based on local hydrogeomorphic conditions.  Using the flow-
duration criteria developed for the Santa Clara Valley region may be inappropriate for 
long-term use in Orange County, but is reasonable as interim criteria.  Although there 
is a risk that the 10-percent deviation criteria appropriate for the Santa Clara Valley 
may overestimate the resiliency of natural channels in southern Orange County, it 
represents an improvement over the current method used by the Copermittees. It is 
also widely recognized as the most technically-sound approach to developing 
hydromodification assessment tools.   
 

0002096



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

53 

The assessment tool based on nomographs has received less peer-review and 
industry evaluation than either hydrograph matching or flow-duration criteria.  It 
represents a simplified approach to developing flow-duration criteria based on local 
conditions.  Development requires the use of calibrated hydrological models for the 
region. It is likely that if hydrologic models need to be developed, then the 
Copermittees would not select this option.  If calibrated models are available, then 
development of the nomograph tool could be a more cost-effective approach than 
either of the other alternatives. 
 
Comment:  Additional comments suggested that the interim requirements regarding 
on-site controls, including the disconnection of impervious surfaces were inappropriate 
(Sections D.1.h.5.a.i and ii).   
 
Response:  The Regional Board agrees that interim requirements for large projects 
should allow for off-site areas to be used to manage hydromodification effects of small 
precipitation events, provided that the controls are implemented prior to the receiving 
waters.  The Regional Board expects that the waiver provision of Section D.1.h.4 
would be used to determine when on-site hydromodification controls would 
appropriately be waived.  However, this does not supercede the requirements for site-
design treatment BMPs (Section D.1.d).  The Regional Board also agrees with the 
commenter who suggested that the requirement for stream channel buffer zones 
(Section D.1.h.5.a.iv) be applied where appropriate, but disagrees that the current 
condition should dictate whether the requirement is appropriate.  The Regional Board 
does agree with the commenters who suggested geomorphically-referenced channel 
design techniques be applied to in-stream control measures.  
 
Comment:  Commenters also offered suggestions for exempting certain types of 
projects from the interim hydromodification requirements.  Similar to the comments on 
the general hydromodification requirements, commenters suggested exempting 
projects that discharge to hardened or engineered channels and projects within areas 
covered by a watershed plan.  In addition, one commenter suggested offering 
exemptions for projects already approved with hydromodification BMPs.    
 
Response:  Since development of the interim requirements has been extended to one 
year to match development of the general hydromodification strategy, the waiver 
provisions in Section D.1.h.3 will apply to the large projects. Thus, no additional 
exemptions are necessary. 
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SECTION D.2 - Construction 
 
35.    Section D.2: General Comment 
Commenters: Building Industry Association of Orange County, Orange County 
Coastkeeper 
 
Comment and Response:  Comments were received asking the Regional Board to 
encourage Copermittees to collaborate with the regulated community and to allow 
Copermittees the use of discretion in the planning process.  The Tentative Order 
already provides for both. 
 
36.     Section D.2: General Comment 
Commenters: Building Industry Association of Orange County 
 
Comment:  One commenter stated that the Tentative Order improperly applies 
prescriptive requirements to very small construction sites.  The commenter suggested 
a better approach to regulate sites less than one acre is through ordinances that 
require preparation of an erosion control plan for construction sites of all sizes.   
 
Response:  The Tentative Order requires that general site management as well as 
erosion and sediment control BMPs be applied to all construction sites regardless of 
size.  The Tentative Order, however, does provide the Copermittees the ability to 
determine the appropriate specific BMPs to be included in local erosion control plans 
for small sites. 
 
37.     Section D.2.c.1.i:  Designating advanced treatment BMPs   
Commenters:  County of Orange, City of Dana Point, Building Industry Association of 
Orange County, Construction Industry Coalition on Water Quality, Rancho Mission 
Viejo  
 
Comment:  Five commenters discussed the requirement (D.2.c.1.i) for each 
Copermittee to require implementation of advanced treatment for sediment at 
construction sites (or portions thereof) that are determined by the Copermittee to be an 
exceptional threat to water quality.  Two commenters suggested the requirement be 
deleted because of uncertainty for the costs and benefits (or technical feasibility) of the 
practice.  Another commenter suggested requirements for advanced treatment should 
be addressed within the context of the Statewide General Construction NPDES permit.  
Another commenter noted that the State Water Board Numeric Effluent Panel 
expressed concerns with the use of advanced treatment BMPs.  Other commenters 
asked for clarification that advanced treatment is not the only type of “enhanced” 
measure that is required in Section D.2.c.1, which requires Copermittees to designate 
enhanced BMPs for construction discharges to water bodies that are impaired for 
sediments/turbidity or that discharge to environmentally-sensitive areas (ESAs).   
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Response:  The Tentative Order does not limit the scope of “enhanced” measures to 
advanced treatment.  Rather it allows each Permittee to establish the conditions under 
which it would require the use of advanced treatment (a.k.a. active treatment).  This is 
consistent with the findings of the Numeric Effluent Panel that found advanced 
treatment is technically feasible, but may be cost-prohibitive for certain sites that are 
small or short-term.  The Numeric Effluent Panel also noted that consideration of 
potentially toxic or detrimental environmental effects is important.  The requirement 
within the Tentative Order allows each Copermittee to take such important 
considerations.   No revisions have been made to this section. 
 
38.    Section D.2.c.2: Construction Storm Water Management Plans and the 
Statewide General Construction Storm Water Permit 
Commenters: Building Industry Association of Orange County, City of Aliso Viejo, City 
of Dana Point, City of Mission Viejo, County of Orange, City of Lake Forest 
 
Comment:  Several commenters discussed the requirement (D.2.c.2) to review a 
project proponent’s storm water management plan.  A few thought the Regional Board 
intended for the Copermittees to review the project’s Storm Water Pollution Prevention 
Plan (SWPPP) prepared for compliance with the Statewide General Construction 
NPDES permit (State Board Order No. 99-08-DWQ).  Two commenters suggested 
changes to the language to clarify that the requirement applies to review of local 
construction storm water plans.   
 
Response:  As discussed at the March 2007 workshop, the intent of the requirement is 
for Copermittees to review the plans required by their local ordinances, not the 
Construction NPDES permit.  Section D.2.c.2 has been revised for clarification.  
 
Comment:  One commenter also asked whether the Copermittees must comply with 
the Statewide General Construction NPDES permit (State Board Order No. 99-08-
DWQ) and stated that the Tentative Order places the Copermittees in charge of 
ensuring compliance with the Construction NPDES permit.   
 
Response:  The Copermittees must comply with the Construction NPDES Permit.  The 
Tentative Order does not require the Copermittees to ensure compliance with the 
conditions of the Construction NPDES Permit.  It does require that prior to issuing local 
grading and construction permits, that each Copermittee verify that project proponents 
subject to the Construction NPDES Permit have existing coverage under the General 
Construction Permit.  This involves having the project proponent provide a WDID 
number or a copy of the State Water Board letter acknowledging enrollment. 
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39.     Section D.2.d.1.a and Section D.2.d.1.b:  BMP Designation for Site 
Management and Erosion and Sediment Controls 
Commenters:  City of Dana Point, City of Mission Viejo, Rancho Mission Viejo 
 
Comment:  Three commenters discussed the requirement to designate BMPs for 
general site management (D.2.d.1.a) and erosion and sediment controls (D.2.d.1.b).  
One suggested that the preservation of natural hydrologic features and riparian buffers 
are not construction BMPs.  Other commenters addressed slope stabilization.  One 
comment suggested that slope stabilization is unworkable on all active slopes during 
rain events, and another comment suggested the need to define slope stabilization. 
 
Response:  The Tentative Order requires the preservation of natural hydrologic 
features and riparian buffers where feasible.  Those requirements have not changed 
from the existing Storm Water Permit (Regional Board Order No. R9-2002-01). The 
preservation of riparian buffers and natural hydrologic features as construction BMPs 
provide a variety of benefits for water quality and associated beneficial uses of the 
stream that may be affected by the construction activities.  This practice is referenced 
in the construction BMP fact sheets for Streambank Stabilization (EC-12) and 
Preservation of Existing Vegetation (EC-2) used by the Copermittees in the County of 
Orange. 
 
The requirement to stabilize slopes in Section D.2.d.1.b has been clarified from the 
existing Permit to provide further guidance for meeting the maximum extent 
practicable standard. The existing Permit requires project proponents to stabilize all 
slopes, without any reference to when stabilization is necessary.   The Tentative Order 
does not define slope stabilization because it is expected that the Copermittees will 
rely on standard industry guidance and their own studies of slope stabilization.   
 
40.     Section D.2.g:  Reporting of Non-Compliant Construction Sites 
Commenters: City of Dana Point 
 
Comment:  One commenter requested the deletion of the requirement (D.2.g) for 
Copermittees to notify the Regional Board when the Copermittee issues a stop work 
order or other high level enforcement to a construction site in its jurisdiction as a result 
of storm water violations.  The commenter stated the notification would be 
unnecessary since a compilation of such information is already reported in the Annual 
Reports.   
 
Response:  This tentative requirement to notify the Regional Board was clarified from 
a similar existing requirement that requires oral and written notification of non-
compliant sites that are determined to pose a threat to human or environmental health.   
The existing requirement was established in order to help ensure that compliance has 
been achieved and to enable the Regional Board to participate in follow-up efforts, if 
necessary, to assure that the construction site is in compliance.   The tentative 
requirement was modified to clarity understanding of when notification is necessary. 
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SECTION D.3 – Existing Development 
 
41.     Section D.3: Minimum BMPs 
Commenters: Contech Stormwater Solutions, Inc. 
 
Comment:  One comment was received regarding minimum and enhanced BMPs for 
existing development asking for clarification about the intent of the section, timelines 
for BMP implementation and whether or not structural BMPs may be required.   
 
Response:  Because existing development retrofits with structural treatment systems 
are generally more complicated and costly than with new development, it is anticipated 
that these systems will only be used in situations where non-structural practices are 
impractical or ineffective.   
 
42.     Section D.3.a.4.c: Assessment of Existing Flood Control Devices 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, City of 
Mission Viejo, County of Orange, City of Lake Forest, City of Laguna Niguel 
Comment:   
Several commenters questioned the rationale behind requirements to address flood 
control devices (Section D.3.a.4).  One point was that flood control devices do not 
inherently generate pollution.  Rather, they simply convey storm water or urban runoff 
from a facility to a discharge point, and the storm water or urban runoff itself may or 
may not contain pollutants.  Others noted that many flood control devices in this region 
are owned and operated by the Orange County Flood Control District.  Other 
comments requested a clear definition of “flood control device,” examples of devices 
that should be replaced, additional justification and rationale for the provision, flexibility 
with retrofitting devices only as needed over time, and removal of the evaluation 
deadline from the Tentative Order. 
 
The County of Orange also argued that the provision is unnecessary because it 
duplicates work that has already been completed under the existing permit.  They cite a 
technical memorandum Identification of Retrofitting Opportunities – Existing Channel 
Assessment (County of Orange, November 2003), which they claim sufficiently identifies 
locations within the flood control channel system that appear to have potential for 
modification to enhance beneficial uses or provide a pollution control function. 
 
Other comments suggested this section conflicts with Finding E.7, one asserting that 
such retrofit efforts are fruitless unless the Regional Board allows structural flood control 
device retrofits.  A discussion of Finding E.7 and the requirements for retrofitting flood 
control device is provided in the “Comments on Findings” section of this document. 
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Response:  Section D.3.a.4.c has not been revised.  As described in the Fact Sheet, 
the requirements are clearly based on federal regulations at  
40 CFR 122.26(d)(2)(iv)(A)(4).  The requirements are based on the recognition, 
articulated by U.S. EPA (cited in the Fact Sheet), that flood management projects can 
harm aquatic habitat and aesthetic values.  The Tentative Order does not establish a 
time period in which retrofits must be completed, rather development of an 
implementation schedule is specifically left to each Copermittee in Section D.3.a.4.c.  
The Fact Sheet also provides examples of retrofit projects.  The discussion of 
comments on Finding E.7 within this document provides another example from 
southern Orange County.    
 
The Regional Board appreciates the fact that many structural flood control devices are 
owned and operated by the Orange County Flood Control District, which is also a 
Copermittee.   Each Copermittee must meet the requirements of the Tentative Order 
for its structural flood control devices.  The Regional Board expects that the Flood 
Control District and other Copermittees will communicate with each other regarding 
structures owned by the District that serve other municipalities. 
 
Even though the purpose of the County’s November 2003 Report was to provide a first 
step in identifying opportunities for channel modification, it did not provide a complete 
assessment of structural flood control devices in the region.  For instance, the report 
only evaluated channel segments owned or under easement to the Flood Control 
District.   In addition, the only consideration for hardscaped channels was to install 
trash/debris removal devices.  In doing so, it neglects significant potential 
improvements for concrete structures as they need repair or replacement.  
Furthermore, evaluation of retrofit opportunities in unlined channels was severely 
restricted.  As a result, the section on planned retrofit opportunities includes only one 
project in the Copermittees’ area.  That project was only included because the Flood 
Control District had plans to do something.  The Report did not include any evaluation 
of effects on water quality or potential improvements.  Similarly, the Report’s section 
on channel segment assessments did not include any projects in the Permit region 
and states that the field review of channel segments was restricted to the Santa Ana 
Regional Board’s area.   As a result, the November 2003 Report cannot be relied upon 
for a description of retrofit opportunities in the region, and the requirements in the 
Tentative Order are justified. 
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43.     Section D.3.a.5:  Street Sweeping 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, County of 
Orange, City of Lake Forest 
 
Comment:  Generally, the Copermittees commented that the language in the Tentative 
Order should propose objectives rather than criteria and that the objectives should be 
determined based on local needs and experience.  The Copermittees requested 
additional technical basis for this requirement and for the relationship between traffic 
counts and frequency of materials deposited on the street, a definition of “toxic 
automotive byproducts”, and recognition that street sweepers cannot remove liquid 
byproducts once absorbed into the asphalt. 
 
The County of Orange also noted that the Copermittees are supportive of designing and 
implementing a street sweeping program that maximizes water quality benefits.  They 
believe that this has already been accomplished in that the Copermittees have observed 
an 87% increase in the weight of material collected from 2001-2002 to 2004-2005. 
 
Response:  Subsection (a) of Section D.3.a.5 has been removed from the Tentative 
Order.  The intent of Section D.3.a.5 is not to require that street sweeping be 
conducted, but to ensure that its use is optimized for storm water pollution prevention if 
reported as a storm water BMP.  Subsection (a) had called for that optimization to be 
based on traffic counts.  The qualitative criteria in the Section remain.  Furthermore, as 
discussed in the Fact Sheet, Copermittees must evaluate current street sweeping 
programs to optimize efficiency and effectiveness in order to claim street sweeping as 
a BMP meeting the MEP standard. 
 
44.     Section D.3.a.7: Sanitary Sewer Infiltration 
Commenters:  County of Orange, City of Lake Forest 
 
Comment:  Two comments indicated that this provision is more applicable to sanitary 
sewer agencies and that it is an unnecessary duplication of other regulatory programs, 
citing the State Board’s stay on a similar provision, WQ 2002-0014.  The comments 
further requested that other provisions such as plan checking, incident response 
training, code enforcement, MS4 maintenance, interagency cooperation and staff and 
public education should be moved to the ID/IC or municipal programs sections or should 
be deleted from the Order. 
 
Response:  Section D.3.a.7 identifies requirements regarding infiltration of sewage into 
the MS4 and preventive maintenance of the MS4. The requirements in the Tentative 
Order are specific to maintenance of the storm drain system and other tasks typically 
performed by the Copermittee and not the sanitary sewer agency, except in 
circumstances where the Copermittee operates its own sanitary sewer system.  The 
requirements that apply to agencies which also operate sanitary sewers are clearly 
identified.  Other requirements are reasonable functions of MS4 operators.  This 
section has not been revised. 
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45.     Section D.3.b.3: BMP Implementation for Mobile Businesses 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, County of 
Orange, City of Lake Forest, City of Laguna Niguel 
 
Comment:  Several comments received indicate that “mobile business” is not well-
defined in the permit, the Findings do not address this provision, and Copermittees do 
not have adequate staff to identify mobile businesses.  Four Copermittees also indicate 
that they do not have a business license program, and one requested that other 
business codes may be used in lieu of SIC.  Because mobile businesses typically 
operate in multiple jurisdictions, one commenter felt that this is an element of the 
program that is best addressed regionwide, while the County of Orange indicates that 
this is a program better handled locally.  Additionally, one commenter indicated that 
although this provision is not a significant change from the existing Permit, it would best 
be managed first through a pilot program handling those businesses that may be a 
significant source of pollutants.  Several comments supported a pilot program. 
 
The County of Orange, however, indicated that this is significantly different from the 
existing commercial/ industrial program, which largely focuses on fixed facilities.  The 
County continues that rather than finding a solution for this problem, the Permit directs 
Copermittees to implement a number of non-descript solutions that will not necessarily 
make regulation of mobile businesses any easier. It requests the Regional Board revise 
this section to provide Copermittees with discretion to focus on mobile sources when 
they feel it is necessary, or if they identify mobile businesses as a significant source of 
storm water pollution within their jurisdiction. 
 
Response:  The use of the term “mobile businesses” is defined in the Fact Sheet as 
being service industries that travel to the customer to perform the service rather than 
the customer traveling to the business to receive the service.  Examples of such 
mobile businesses are provided.  SICs, other business identification systems and, 
oftentimes, common sense are appropriate for designating such businesses. 
 
As discussed in the Fact Sheet, the inclusion of mobile businesses in the Tentative 
Order is not a significant change from the existing Order which also requires BMP 
implementation for certain mobile businesses.  However, because of the unique 
difficulties associated with regulating mobile businesses, it is appropriate to segregate 
mobile businesses from fixed location businesses in the reissued Permit.   
 
The language in the Tentative Order is intended to provide broad flexibility to the 
Copermittees to account for the individual make-up of each municipality and for the 
difficulties with identifying and communicating with mobile business operators.  This 
section has not been revised. 
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46.     Section D.3.b.4.c – Food Facility Inspection Protocols; and 
Section D.3.b.4.d – Third Party Inspections 
Commenters:  City of Laguna Hills, City of Aliso Viejo, County of Orange, City of Lake 
Forest 
 
Comment:  Several comments indicated that the requirement for inspectors to access 
building roofs is infeasible and poses a safety concern.  Comments also noted that 
grease discharges are already regulated by the countywide Fats, Oils and Grease 
(FOG) program.  Further, they suggest that the current restaurant inspection program, 
conducted by the Orange County Health Care Agency (OCHCA) on behalf of the 
Copermittees, has claimed significant success, therefore, any new requirements are 
unjustified.  The County of Orange further indicates that the Findings and the Fact Sheet 
do not address the need for expanded requirements for third party inspections.  They 
reason that the ability to utilize third-party inspections (the OCHCA) to-date has allowed 
the Copermittees to maximize their resources.  
 
Response:  The requirement to address greasy roof vents (Section D.3.b.4.c.iv) has 
been removed.  This requirement had been included based on findings from 
inspectors as reported during Aliso Creek Watershed meetings.  Non-OCHCA 
restaurant inspectors have found that greasy roof vents may be a significant source of 
oil and grease pollution in the drainage.  A significant amount of grease may 
accumulate on the roofs, which is then washed into the MS4 during rain events 
because most commercial roofs are likely directly connected via impervious surfaces 
to MS4 inlets.  Sewer agency involvement through FOG programs is limited to the oil 
and grease that drains to the sewer system and not to the storm drain system.  Unless 
roof drains are tied to the sanitary sewer line, which in most cases they will not be, the 
FOG program will not be helpful in abating oil and grease pollution from improperly 
maintained roof vents. 
 
If greasy roof vents continue to be a concern through the term of the reissued Order, 
the Regional Board may consider a similar provision in the future.  Alternatively, with 
proper cause, the Regional Board may require a technical investigation, pursuant to 
California Water Code Sections 13225 and 13267, to determine the extent or severity 
of pollutant loading associated with these facilities. 
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47.     Section D.3.c.5: Common Interest Area (CIAs) and Home-owners 
Association areas (HOAs) 
Commenters: Building Industry Association of Orange County, City of Laguna Hills, City 
of Aliso Viejo, City of Laguna Niguel 
 
Comment:  One comment indicated that while the Tentative Order requires 
Copermittees to regulate HOAs and CIAs, it does not allow Copermittees to collaborate 
with these groups.  Agreements with HOAs, CIAs and similar entities may improve water 
quality and such collaboration may allow the Copermittees to expand their water quality 
reach, allowing for greater water quality benefits.  Another comment states that 
Copermittees should be given flexibility to develop and implement a plan to ensure that 
urban runoff from CIA/HOA activities meets the objectives of the Tentative Order.  One 
commenter felt that the intent and scope of this section is not clear.  Another suggested 
that the limitation on car washing activities in HOAs is contradictory to Section B.2.p and 
may cause residents to resist all urban runoff regulations. 
 
Response:   The Tentative Order and the Fact Sheet document do not preclude 
Copermittees from collaborating with CIAs/HOAs, nor do they prohibit residential car 
washing (unless the Copermittee determines such activities to be a significant source 
of pollution in the watershed).  The regulations intentionally afford the Copermittees 
significant flexibility with program development.  No revisions have been made to this 
section. 
 
 
SECTION D.4 – Illicit Discharge Detection and Elimination 
 
48.     Section D.4.e – Investigation / Inspection and Follow-up 
Commenters: City of Aliso Viejo, City of Dana Point, City of Mission Viejo, City of 
Laguna Hills, County of Orange, Orange County Coastkeeper, 
 
Comment:  Six commenters offered suggestions for revising the requirement to 
implement procedures to investigate and inspect portions of the MS4 when data or 
other information indicates a reasonable potential of an illicit discharge (Section D.4.e).  
One commenter requested that the public be involved in establishing the process of 
updating action levels (Section D.4.e.1).  Other commenters requested the timeframes 
for conducting follow-up activities in response to data or notifications be lengthened in 
order to pull together adequate resources for a response.    
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Response:  The Tentative Order already requires each Copermittee to incorporate 
public participation in the updating and implementation of the JURMPs (Section D.5). 
The Tentative Order requires obvious illicit discharges to be investigated immediately 
(Section D.4.e.2.a).  This is an appropriate response when personnel are collecting 
information in the field and directly observing incidents of obvious illicit discharges.  
Several commenters object to the use of “immediately,” instead preferring up to two 
days to initiate the investigation.  The Tentative Order does not define the actions to 
be included in the investigation because of the varied nature of potential illicit 
discharges.  In some cases, field staff might notify appropriate personnel to perform 
reconnaissance or may begin a field investigation themselves.  In other cases, the field 
staff may need to initiate consultations with experts or begin collecting resources to aid 
the field investigation.  Regardless, the initial steps of an investigation need not be 
delayed up to five days as suggested by commenters.   
 
Comment:  Two commenters objected to the Tentative Order requirement to conduct 
an investigation within two days of receiving dry weather field screen or laboratory 
data that exceed action levels.  One commenter suggested changing the language 
from “conduct an investigation” to “initiate an investigation.”   
 
Response:  The requirement was not intended to have a fully-completed investigation 
within two business days, but rather to begin conducting the investigation procedures.  
No revisions have been made to this section of the Tentative Order. 
 
49.     Section D.4.f – Elimination of Illicit Discharges 
Commenters: City of Laguna Hills, City of Mission Viejo, County of Orange 
 
Comment:  Three commenters suggested the Regional Board consider changes to the 
Tentative Order requirement to immediately eliminate illicit discharges that pose a 
serious threat to the public’s health or the environment (third sentence of Section 
D.4.f).   The commenters suggested changing the language from “immediately” to “as 
soon as practicable,” or “in a timely manner.”   
 
Response:  This requirement has already been relaxed from the current storm water 
permit requirement to immediately eliminate all detected illicit discharges, discharge 
sources, and connections (Section F.5.d of Regional Board Order No. R9-2002-01).  
The Regional Board expects that the Copermittee take action immediately to eliminate 
detected illicit discharges, but acknowledges that actual elimination may not occur 
immediately in some cases.   No revisions have been made to this section of the 
Tentative Order. 
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50.     D.4.h – Prevent and Respond to Spills 
Commenters: City of Dana Point, City of Mission Viejo, Orange County Council of 
Governments 
 
Comment:  Three commenters took exception to the provision to prevent and respond 
to sewage spills (contained within Section D.4.h), noting that most Copermittees do 
not own or operate the sewage collection systems and that the State Water Board 
stayed this same provision in the existing storm water permit.   
 
Response:  Both of those facts are already acknowledged in the Fact Sheet.  The 
Tentative Order includes sewage and non-sewage spills in the requirement for spill 
prevention and response.  Federal regulations clearly define sewage as an illicit 
discharge that must be addressed by municipalities (see Phase II Final Rule, 
p.68758).  Sewage is an illicit discharge to the MS4 that threatens public health.  As 
such, the Copermittees must implement measures to prevent sewage from entering 
the MS4 system and must respond to illicit discharges that have entered the system.  
This section has been revised to clarify that that management measures and 
procedures must be implemented to prevent, respond to, and cleanup spills. 
 
When the State Water Board stayed the sewage provision from Regional Board Order 
No. R9-2002-01, it found that the costs of the requirement did not constitute harm, but 
agreed that harm could ensue from potential response delay and confusion (Order 
WQO 2002-0014).  Subsequently, the Copermittees and the local sewer agencies 
have developed mature relationships regarding sewage spill response.  As a result, 
the concerns expressed by the State Water Board are no longer warranted.  For 
instance, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.  The Model Sewage Spill Response Procedure 
is outlined in the Copermittees’ Proposed 2007 Drainage Area Management Plan 
(DAMP).   According to the 2007 DAMP, regardless of where the spill originates, if the 
spill has entered or may enter the storm drain system, the Permittees respond to 
assist with the cleanup and remediation of the area.   
 
Section D.3.a.7 of the Tentative Order includes requirements for measures that must 
be taken to prevent sewage spills.  Examples of measures being implemented by 
Copermittees include inspections of fats, oils, and grease management at restaurants.  
Other preventative measures can be implemented during routine planning efforts for 
new development and redevelopment projects.   Similarly, building permit inspections 
should be used to verify the integrity of the sanitary and storm sewer infrastructure and 
ensure that cross-connections between the two are avoided. 
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SECTION E – Watershed Urban Runoff Management 
 
51.     Section E: General Comments 
Commenters:  City of Dana Point, County of Orange, Building Industry Association of 
Orange County 
 
Comment:  Three commenters suggested the watershed urban runoff management 
program (WURMP) requirements are too prescriptive.  One commenter suggested the 
requirements be modified to allow the stakeholders to identify BMPs and the details of 
implementation.  Two commenters suggested that less-prescriptive requirements are 
warranted since the Copermittees already have watershed-based runoff management 
programs in-place.   One commenter also suggested that the Regional Board should 
limit revisions in this section to those that fill gaps left by the rest of the requirements.   
 
Response:  The Tentative Order includes more detailed requirements to clarify the 
expectations for the process of BMP selection, implementation, and evaluation.  
However, the requirements within the Tentative Order do not specify what BMPs must 
be implemented.  That, appropriately, is to be determined by the Copermittees with 
consideration to other watershed stakeholders.  The Tentative Order does include 
common-sense requirements to ensure accountability to the process used to consider 
and select BMPs for implementation.  For instance, it requires that Copermittees 
demonstrate that BMPs were considered with respect to the priority pollutant of the 
watershed and that realistic expectations were considered.  Importantly, it also 
requires that Copermittees annually assess the effectiveness of the BMPs.    
 
52.     Section E.1: Update the Watershed Urban Runoff Management Program 
Commenters: City of Dana Point 
 
Comment:  One commenter suggested changes to the assignments of Copermittees 
within the watershed urban runoff management programs and pointed out 
inconsistencies between Table 2b and Table 3 of the Tentative Order.  For instance, 
Dana Point Harbor is included in the Dana Point Coastal Streams watershed 
management area.  It was included in Table 2B, but left out of Table 3. 
 
Response:  The Regional Board agrees with the commenter that suggested the 
watershed urban runoff management programs (WURMPs) be focused on the highest-
priority watersheds in the region, rather than continuing the existing watershed 
management area delineations from the current Permit.  As a result, the Tentative 
Order has been revised to eliminate four of the six watershed management areas.  
The two remaining ones are the Aliso Creek watershed and the San Juan Creek 
watershed.  Two Copermittees, the Cities of San Clemente and Laguna Beach would 
not be required to be involved in any watershed urban runoff management program 
activities. 
 

0002109



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

66 

Though seemingly a significant revision, this will not likely result in any significant 
decrease in water quality protection.  The watersheds eliminated are the coastal 
streams watersheds, in which the vast majority of each urbanized drainage area lies 
within the jurisdiction of a single Copermittee.  As a result, the potential benefits 
gained by developing and implementing a WURMP in those watersheds is much less 
than in the Aliso Creek and San Juan Creek watersheds.  For example, BMP 
consideration, implementation, and assessment activities will be conducted 
overwhelmingly by a single Copermittee, and that Copermittee would likely be doing 
similar activities within its local JURMP.  Other avenues exist for communication and 
information exchange between Copermittees of those coastal watersheds, such as 
general Copermittee meetings and other watershed meetings.  And, nothing prevents 
the Copermittees within a particular watershed management area from electing to 
continue the current approach.  The Regional Board expects that program savings 
from the revision would be transferred into implementation and assessment of BMPs 
to address the priority pollutants already identified.    
 
53.     Section E.1.a:  Lead Watershed Permittee Identification 
Commenters: Rancho Mission Viejo, City of Dana Point, City of Lake Forest, County of 
Orange 
 
Comment:  Commenters suggested the Tentative Order either not specify which 
Copermittees serve as default lead watershed Permittee, or be revised to specify the 
County of Orange as default lead Permittee (Section E.1.a).  Two comments 
suggested that the Copermittees be allowed to select the lead watershed Permittee via 
a collaborative process.    
 
Response:  The Regional Board agrees a collaborative process should be used to 
select a lead watershed Permittee.  The Tentative Order clearly indicates that any 
Copermittee may be designated lead watershed Permittee.  A default Permittee was 
included in the unlikely event that one could not be selected by a collaborative 
process.   
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SECTION F – Fiscal Analysis 
 
54.     Section F.2:  Annual Fiscal Analyses 
Commenters: County of Orange, City of Aliso Viejo, City of Lake Forest, City of 
Laguna Hills, City of Dana Point, City of Laguna Niguel 
 
Comment:  Six commenters provided written statements generally opposing certain 
requirements for annual fiscal analyses within Section F.2.  This was also a topic of 
significant discussion at the April 11, 2007 public hearing.  Most commenters object to 
the Tentative Order requirement to include a qualitative or quantitative description of 
fiscal benefits realized from implementation of the storm water program (Section 
F.2.c).  Reasons cited for the objection to this provision were often vague.  Some 
commenters recognized the value of the exercise, but suggested the requirement be 
changed to a recommendation.   
 
Response:  Because Copermittees are unlikely to conduct quantitative assessments 
and qualitative assessments could be overly subjective, this requirement has been 
removed from the revised Tentative Order.   
 
Comment:  One commenter also suggested the requirement for a narrative description 
of budget changes of 25 percent or greater be deleted (Section F.2.b), but failed to 
provide any justification.   
 
Response:  This requirement is intended to demonstrate that significant changes to 
the municipal programs are based upon appropriate evaluations of the program’s 
effectiveness and are consistent with the jurisdictional urban runoff management plan 
(JURMP).  Previous annual reporting failed to demonstrate that budget changes had 
any relation to the JURMPs.  This requirement has not been revised. 
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55.     Section F.3: Long Term Business Plan for Municipal Storm Water Funding 
Commenters: County of Orange, City of Lake Forest, City of Laguna Hills, City of 
Laguna Beach, City of Aliso Viejo, City of Dana Point, City of Mission Viejo, City of 
Laguna Niguel, Orange County Council of Governments 
 
Comment:  Nine commenters provided written statements generally opposing the 
requirement to prepare a Municipal Storm Water Funding Business Plan that identifies 
a long-term funding strategy (Section F.3).  This was also a topic of significant 
discussion at the April 11, 2007 public hearing, where oral comments were similar to 
the written comments.  Some commenters recognized the value of developing the 
plan, but suggested the requirement be changed to a recommendation.  Several 
commenters noted producing such a plan would be difficult because knowledge of 
future funding sources may not be available.  Others suggested a long-term plan 
would have no value because it provides no direct water quality improvement and 
Copermittees have already demonstrated a commitment to adequately funding the 
programs on an annual basis. One commenter suggested the requirement be deleted, 
except for the requirement to identify available funding methods and associated legal 
constraints (Section F.3.g). 
 
Response:  The Tentative Order requires each Copermittee to develop a long-term 
funding plan within five years.  The Federal requirements call for municipalities to 
identify sources of revenue for the costs associated with implementing the proposed 
management programs (40 CFR §122.26.d.2.vi).  As stated in the Fact Sheet, the 
intent of this requirement is to improve the long-term viability of the urban runoff 
programs.  Currently each Copermittee provides an annual estimate of its budget for 
the upcoming annual reporting period.  This does not demonstrate that each proposed 
program activity will be fully implemented because many proposed activities either 
have longer construction periods or require future expenditures for operation and 
maintenance (O&M).  This presents challenges to the Regional Board when reviewing 
annual reports because, for example, future O&M costs for end-of-pipe treatment 
BMPs can become significant components of unreported future annual program costs.   
 
For instance, recent estimates for a proposed ultraviolet urban runoff disinfection 
facility at the mouth of the Prima Deshecha Channel suggest that annual costs for 
operations and maintenance will be $250,000.  Although the project proponents intend 
to construct the project in the Summer of 2007 and have committed to at least 20 
years of operation, neither has attempted to identify such expenditures in the annual 
storm water program reports.   Such a significant long-term obligation could threaten 
the viability of sustaining basic requirements of the storm water permit, such as source 
control, pollution prevention, inspections, and training. 
 
Similarly, many Copermittees report relying on general funds and transient grants, 
which demonstrates that program components are susceptible to significant changes 
in availability of funds.  This places at risk the future obligations being proposed in the 
JURMPs and annual reports.  Identification of planned funding mechanisms to support 
the urban runoff programs is a basic step toward ensuring their long-term viability.   
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Comment:  In addition, some commenters expressed misunderstanding about the 
actual requirements of Section F.3.   
 
Response:  Although the requirement is to submit a plan that identifies planned 
funding methods and mechanisms, it does not commit or restrict the Copermittees to 
implementing those methods, and the business plan is not subject to approval by the 
Regional Board.  This requirement has not been revised. 
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SECTION G – Program Effectiveness Assessment 
 
56.     Section G: General Comments 
Commenters: City of Aliso Viejo, City of Dana Point, County of Orange 
 
Comment:  One commenter requested that the Copermittees be given one-year to 
develop an assessment effectiveness strategy.   
 
Response:  The Regional Board intended for such a timeframe to be provided.  The 
Tentative Order has been clarified.  The effectiveness assessment requirements in 
Section G must be included in the 2nd Annual Report (2008/2009) for the reissued 
Permit. 
 
Comment:  Two commenters discussed the requirements for assessing effectiveness.  
One commenter suggested that the Tentative Order does not provide enough 
specificity regarding how to assess effectiveness.  The other suggested the 
requirements do not provide enough flexibility for the Copermittees to develop 
strategies for assessing effectiveness of their programs.  That commenter also 
objected to requirements for developing specific objectives for impaired water bodies 
and environmentally-sensitive areas.   
 
Response:  The requirements in the Tentative Order are intended to set the context for 
the assessments, while providing flexibility to the Copermittees for developing the 
metrics and methods within that context.   
 
The Regional Board disagrees with the commenter who suggested that the Tentative 
Order not require each Copermittee to conduct annual effectiveness assessments. 
The commenter based its recommendation on the grounds that assessments are more 
appropriately conducted on a regional basis, rather than jurisdictional basis.  The 
Regional Board considers annual assessments of individual programs crucial to the 
implementation of effective programs.  For instance, without such assessments, the 
Copermittees would be challenged to properly implement the iterative process of the 
Receiving Waters Limitation language.  Annual assessments should be based on an 
evaluation of the findings of the individual program’s components and water quality 
data.  A regional assessment can help provide some context for the total effort or 
proportional effort of various components, but it cannot substitute for an assessment of 
the actual effectiveness of the jurisdictional program.
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ATTACHMENT E – Monitoring Program 
 
57.     Attachment E: General Monitoring Comments 
Commenters:  Dana Point, County, LN, Coastkeeper, Mission Viejo 
 
Comment:  Several comments focused on changes to the constituents within the 
monitoring program.   
 
Response:  The Regional Board agrees with the two commenters who felt that DDE 
should not be included in the mass loading program at San Juan Creek.  DDE is 
included on the 2006 section 303(d) list of impaired water bodies, but the source is 
unknown and the ability to detect DDE at low concentrations is not readily available 
from local commercial laboratories.  The Regional Board also agrees with the 
commenter who suggested that nitrite and nitrate be analyzed together as in prior 
monitoring programs.  The Regional Board disagrees, however, with the commenter 
who suggested that E.coli should be added to the mass loading station list of 
parameters.  This is unnecessary since the fecal coliform and enterococcus 
measurements provide a reasonable evaluation of indicator bacteria.   
 
Comment:  One commenter suggested that the Tentative Order be modified to allow 
third-party organizations, such as universities and non-government organizations, to 
collect bioassessment samples.   
 
Response:  The Tentative Order, however, appropriately requires that a professional 
environmental laboratory perform all sampling, laboratory, quality assurance, and 
analytical procedures (Section II.A.2.d).   
 
Comment:  One commenter suggested speeding up the implementation of the inland 
aquatic habitat monitoring program and the periphyton sampling within the 
bioassessment program.   
 
Response:  These requirements are phased in order to provide the Copermittees 
adequate time to accommodate the changes to the monitoring program.  For instance, 
the Regional Board expects development of the inland aquatic habitat monitoring 
program to include substantial consultation among Copermittees and between the 
Copermittees and third parties.   
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58.     Attachment E, Section II.A.5. Coastal Storm Drain Monitoring 
Commenter:  County of Orange 
 
Comment:  One commenter pointed out that urban runoff flows from four of the storm 
drains listed in Table 3 of the Tentative Order section on Coastal Storm Drain Outfall 
Monitoring (Section II.A.5.c.1) are diverted to the sanitary sewer during the summer.  
These stations were selected because they commonly have elevated levels of 
indicator bacteria (which is probably why they were targeted for sewer diversions). The 
commenter requested that there should be no requirement to collect samples while the 
flows are diverted.    
 
Response:  This section of the Tentative Order has been revised to require sampling 
only when the diversions are inoperable.  The Tentative Order requires that when 
drains are not discharging to coastal waters, the weekly sampling program must 
include the storm drain flows, but can omit collecting samples from the receiving 
waters.   Identification of indicator bacteria concentrations in those drains could be 
useful to assess the effectiveness of source control and other BMP implementation 
within the watersheds and to estimate the risk to coastal waters when the diversions 
are inoperable.   However, the Regional Board agrees that weekly sampling of 
diverted urban runoff flows is not necessary.   
 
Comment:  The Copermittees also recommended postponing requirements for special 
investigations for the stations identified in Table 3 (Section II.A.5.c.ii).  The 
Copermittees felt bacterial source investigations should be stayed pending 
development of emerging source tracking methodologies.   
 
Response:  Postponement of these special investigations is not warranted.  The 
Copermittees are referring to research on analytical methods for identifying the animal 
sources of fecal bacteria within a particular water sample.  Such techniques, however, 
are not the only methods used in conducting investigations into the sources of bacteria 
entering the MS4 system.  Other approaches have involved identifying which storm 
drain outfalls are major contributors, determining whether discharges are likely coming 
from non-prohibited discharge activities, or determining whether physical conditions 
within the MS4 or receiving water are adversely or positively affecting concentrations.  
 
In addition, the six stations identified for special investigations have been recognized 
as problem areas for several years, yet there is no certainty when the analytical 
techniques referred by the Copermittees will be available for use.  Some special 
investigations, pointed out in the comment, are either underway or in development for 
some of the stations.  The Tentative Order does not exclude those investigations from 
satisfying the requirements of this section.   
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59.     Attachment E, Section II.A.1.d: Mass Loading Composite Sampling 
Protocols  
Commenters: County of Orange, City of Mission Viejo 
 
Comment:  The County of Orange requested several changes to the protocols for 
mass loading sample collection and toxicity testing.    
 
Response:  The Regional Board considers the requests for changes to the mass 
loading protocols for sample collection reasonable, though some of the concerns 
expressed by the County were unfounded.  For wet-weather mass loading sampling, 
the County requested the ability to continue the protocols it has been using, rather 
than implement the protocol identified in the Tentative Order that is similar to protocol 
used in San Diego County. The County also proposed that dry-weather event 
monitoring protocols at the mass loading stations be consistent with what it uses within 
watersheds of the Santa Ana Regional Board’s municipal storm water program.    
 
Notably, the County’s proposal for using a constant time / constant volume approach 
to composite sampling is not consistent with the U.S.EPA guidance document noted in 
the Tentative Order.  Further review of the U.S. EPA guidance suggests that the 
Copermittees can, however, propose alternative monitoring programs that collect 
representative data.  This was confirmed via correspondence with the U.S. EPA, 
Region IX.  The County of Orange proposed to conduct an assessment of the two 
protocols to determine whether any significant deviations occur.  The Regional Board 
will not require such an assessment be made at this time.  However, should such an 
investigation be warranted in the future, the Regional Board may require such an 
investigation pursuant to California Water Code sections 13225 and 13267.  
 
 
60.     Attachment E, Section II.A.1.i: Toxicity Monitoring 
Commenters: County of Orange 
 
Comment:  Copermittees also requested changes to the Tentative Order requirements 
for toxicity testing (Section II.A.1.i).  They sought the ability to substitute fresh water 
indicator organisms where background conductivity levels could affect the 
interpretation of results.  In addition, they suggested that freshwater indicator 
organisms are unnecessary for wet-weather mass loading events and ambient coastal 
receiving waters stations.   
 
Response:  The Tentative Order has been revised to accommodate most of these 
requests, but retains the requirement for using a freshwater organism to assess acute 
toxicity at mass loading stations.   
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61.    Attachment E, Section II.B.1: Wet-weather storm drain monitoring 
Commenters: County of Orange, City of Mission Viejo 
 
Comment:  Two commenters objected to the requirement to collect storm water 
samples from MS4 outfalls (Section II.B.1).   
 
Response:  The Regional Board disagrees with the commenter who suggested that 
MS4 outfall monitoring is only useful for detecting illicit discharges.  The Regional 
Board also disagrees with the other commenter, who claimed that wet weather 
monitoring does not aid in source investigations.  As noted in the Fact Sheet, the wet 
weather MS4 outfall monitoring is useful for assessing the effectiveness of storm water 
BMPs and for targeting storm water program efforts.  Currently, the Copermittees do 
not monitor the quality of the water being discharged during storm events from their 
MS4s.  This is a significant data gap that must be corrected.  Presently the mass 
loading and ambient coastal monitoring stations are providing information about the 
quality of storm water, but those locations are inadequate to determine which MS4 
outfalls are the likely sources of pollutants. As a result, Copermittees cannot effectively 
determine where to target storm water BMP measures. 
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June 14, 2007 
 
Interested Persons 
 
Revised Schedule for Adoption of Revised Tentative Order No. R9-2007-0002 
 
On April 11, 2007, a panel of the California Regional Water Quality Control Board, San Diego 
Region (Regional Board), received verbal testimony, closed the public hearing, and established 
April 25, 2007 as the close of the written comment period for Tentative Order  
No. R9-2007-0002, the proposed NPDES waste discharge requirements for Municipal Separate 
Storm Water Sewers (MS4) in Orange County (Orange County MS4 Requirements).  The panel 
directed Regional Board staff to distribute a revised Tentative Order following consideration of 
written comments.  The schedule for distribution of the revised Tentative Order and for the next 
Public Meeting has been revised.  The Regional Board staff intends to implement the following 
revised schedule for the development of Orange County MS4 Requirements: 
 

1. A Revised Tentative Order with updated supporting documents, as necessary, will be 
distributed by July 6, 2007 along with responses to written comments received prior to 
April 25, 2007. 

 
2. Written comments on the Revised Tentative Order will be accepted by the Regional 

Board until 5:00 PM on August 22, 2007, or for 45 days following its distribution if 
distribution occurs after July 6, 2007.   

 
3. The Regional Board intends to consider adoption of the revised Tentative Order at its 

tentatively-scheduled meeting on September 12, 2007.  Written comments or testimony 
received by the close of the 45-day comment period will be provided to the Regional 
Board prior to the September 12, 2007 public meeting.  An additional public hearing is 
not expected to be conducted for proposed Orange County MS4 requirements, although 
interested persons may comment on the Revised Tentative Order at the meeting 
tentatively-scheduled for September 12, 2007. 

 
If you wish to receive future notices and information on this specific project, please subscribe to 
the electronic emailing list titled "Orange County MS4 Permit" located on the web page 
http://www.waterboards.ca.gov/sandiego/misc/mailing_lists.html.  
 
Additional information on the Tentative Order may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
Please contact Mr. Jeremy Haas at (858) 467-2735 or via e-mail at jhaas@waterboards.ca.gov 
for information regarding Tentative Order No. R9-2007-0002.   
 
 
JOHN H. ROBERTUS 
Executive Officer 
San Diego Regional Water Quality Control Board 
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The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on July 16, 
1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order No. 96-03) and 
February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for reissuance of the municipal 
separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing municipal storm water 
NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, and Order 
WQO 2002-0014. 

 
 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges urban runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States. 
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Table 1.  Municipal Copermittees 
 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 

 
 
 
C.  DISCHARGE CHARACTERISTICS 
 
1. Urban runoff contains waste, as defined in the California Water Code (CWC), and 

pollutants that adversely affect the quality of the waters of the State.  The discharge 
of urban runoff from an MS4 is a “discharge of pollutants from a point source” into 
waters of the U.S. as defined in the CWA. 
 

2. The most common categories of pollutants in urban runoff include total suspended 
solids, sediment (due to anthropogenic activities); pathogens (e.g., bacteria, viruses, 
protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); petroleum products 
and polynuclear aromatic hydrocarbons; synthetic organics (e.g., pesticides, 
herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), oxygen-
demanding substances (decaying vegetation, animal waste), detergents, and trash.   
 

3. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and impair or threaten to impair designated beneficial uses 
resulting in a condition of pollution (i.e., unreasonable impairment of water quality for 
designated beneficial uses), contamination, or nuisance. 
 

4. Pollutants in urban runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, urban runoff pollutants in receiving waters can bioaccumulate in the 
tissues of invertebrates and fish, which may be eventually consumed by humans. 
 

5. Urban runoff discharges from MS4s often contain pollutants that cause toxicity to 
aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 
agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
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6. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 

 
 
 

 

                                            
1 The listed 303(d) pollutant(s) of concern do not necessarily reflect impairment of the 
entire corresponding WMA or all corresponding major surface water bodies.  The 
specific impaired portions of each WMA are listed in the State Water Resources Control 
Board’s 2006 Section 303(d) List of Water Quality Limited Segments. 

Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 
Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) Pollutant(s) of 
Concern or Water 
Quality Effect1 

Laguna 
Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point 
HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek Aliso HSA Aliso Creek, Pacific 
Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]flouranthene 
Dieldrin 
Sediment toxicity 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, 
Trabuco Creek, Oso 
Creek, Canada 
Gobernadora, Bell 
Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 
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Table 2b.  Common Watersheds and Municipalities 
 

Municipality 

Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo � �     
Dana Point   � �   
Laguna Beach � �     
Laguna Hills *  �  �   
Laguna Niguel  � � �   
Laguna Woods *  �     
Lake Forest *  �     
Mission Viejo  �  �   
Rancho Santa 
Margarita 

   �   

San Clemente     � � 
San Juan 
Capistrano 

   �   

County of 
Orange * 

� � � � � � 

Orange County 
Flood Control 
District * 

� � � � �  

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 
 
 
7. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff-
related pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, 
etc.) at various watershed monitoring stations.   Persistent toxicity has also been 
observed at some watershed monitoring stations.  In addition, bioassessment data 
indicates that the majority of urbanized receiving waters have Poor to Very Poor 
Index of Biotic Integrity ratings.  In sum, the above findings indicate that urban runoff 
discharges are causing or contributing to water quality impairments, and are a 
leading cause of such impairments in Orange County.   
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8. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
urban area is significantly greater in runoff volume, velocity, and peak flow rate than 
pre-development runoff from the same area.  Runoff durations can also increase as 
a result of flood control and other efforts to control peak flow rates.  Increased 
volume, velocity, rate, and duration of runoff greatly accelerate the erosion of 
downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5% conversion from natural to impervious surfaces.  The increased 
runoff characteristics from new development must be controlled to protect against 
increased erosion of channel beds and banks, sediment pollutant generation, or 
other impacts to beneficial uses and stream habitat due to increased erosive force.     
 

9. Urban development creates new pollution sources as human population density 
increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, 
pet wastes, trash, etc. which can either be washed or directly dumped into the MS4.  
As a result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff from the same area.   These 
increased pollutant loads must be controlled to protect downstream receiving water 
quality. 
 

10. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce pollutants from new 
and existing development may be necessary for areas adjacent to or discharging 
directly to an ESA. 
 

11. Although dependent on several factors, the risks typically associated with properly 
managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
steps to prevent the illegal disposal of wastes;  (3) protecting footings and 
foundations; and (4) ensuring that each drainage feature is adequately maintained in 
perpetuity; and (5) pretreatment. 
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D.  URBAN RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in urban runoff to the maximum extent practicable (MEP).  
However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to 
the contrary, this continual assessment, revision, and improvement of urban 
runoff management program implementation is expected to ultimately achieve 
compliance with water quality standards in the Region. 
 

b. The Copermittees have generally been implementing the jurisdictional urban 
runoff management programs required pursuant to Order No. 2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or 
contribute to violations of water quality standards.   

 
c. This Order contains new or modified requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of pollutants in urban runoff to the 
MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management 
Program section, are designed to specifically address high priority water quality 
problems.  Other new or modified requirements address program deficiencies 
that have been noted during audits, report reviews, and other Regional Board 
compliance assessment activities.   
 

d. Updated Jurisdictional Urban Runoff Management Plans (JURMPs) and 
Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed 
to guide the Copermittees’ urban runoff management efforts and aid the 
Copermittees in tracking urban runoff management program implementation.  It 
is practicable for the Copermittees to update the JURMPs and WURMPs within 
one year, since significant efforts to develop these programs have already 
occurred.   
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e. Pollutants can be effectively reduced in urban runoff by the application of a 
combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense”.  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Urban runoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which 
is not guided by water quality planning policies and principles can unnecessarily 
result in increased pollutant load discharges, flow rates, and flow durations which 
can impact receiving water beneficial uses.  Construction sites without adequate 
BMP implementation result in sediment runoff rates which greatly exceed natural 
erosion rates of undisturbed lands, causing siltation and impairment of receiving 
waters.  Existing urban development generates substantial pollutant loads which 
are discharged in urban runoff to receiving waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   

 
 
2. Development Planning 

 
a. The Standard Urban Storm Water Mitigation Plan (SUSMP) requirements 

contained in this Order are consistent with Order WQ-2000-11 adopted by the 
State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which 
essentially require that urban runoff generated by 85 percent of storm events 
from specific development categories be infiltrated or treated, reflect the MEP 
standard.  The order also found that the SUSMP requirements are appropriately 
applied to the majority of the Priority Development Project categories contained 
in Section D.1 of this Order.  The State Board also gave Regional Water Quality 
Control Boards the needed discretion to include additional categories and 
locations, such as retail gasoline outlets (RGOs), in SUSMPs.   
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b. Controlling urban runoff pollution by using a combination of onsite source control 
and site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development 
projects can be an effective means for minimizing the impact of urban runoff 
discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs 
help preserve and restore the natural hydrologic cycle of the site, allowing for 
filtration and infiltration which can greatly reduce the volume, peak flow rate, 
velocity, and pollutant loads of urban runoff.   
 

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in urban 
runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other urban areas.   

 
e. Heavy industrial sites are significant sources of pollutants in urban runoff.  

Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at heavy industrial sites 
in order to meet the MEP standard.  These BMPs are necessary where the 
heavy industrial site is larger than one acre.  The one acre threshold is 
appropriate, since it is consistent with requirements in the Phase II NPDES storm 
water regulations that apply to small municipalities. 
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f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for urban runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  However, proper BMP design to avoid standing water 
can prevent the creation of vector habitat.  Nuisances and public health impacts 
resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities and local vector control agencies, the 
Orange County Vector Control District, and the State Department of Health 
Services during the development and implementation of urban runoff 
management programs. 
 

 
3. Construction and Existing Development 

 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit).  NPDES 
municipal regulations require that municipalities develop and implement 
measures to address runoff from industrial and construction activities.  Those 
measures may require the implementation of additional BMPs than are required 
under the statewide general permits for activities subject to both state and local 
regulation.     
 

b. Identification of sources of pollutants in urban runoff (such as municipal areas 
and activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants into and from its MS4 are 
reduced to the MEP.  Inspections and other compliance verification methods are 
needed to ensure minimum BMPs are implemented.  Inspections are especially 
important at high risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for urban runoff.  Urban streams used in this manner 
are part of the municipalities MS4 regardless of whether they are natural, man-
made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
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d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges into MS4s must be reduced to the MEP using a 
combination of management measures, including source control, and an effective 
MS4 maintenance program must be implemented by each Copermittee. 
 

f. Enforcement of local urban runoff related ordinances, permits, and plans is an 
essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of 
ordinances and/or policies, implementation of identified control measures/BMPs 
needed to prevent or reduce pollutants in storm water runoff, and for the 
allocation of funds for the capital, operation and maintenance, administrative, and 
enforcement expenditures necessary to implement and enforce such control 
measures/BMPs under its jurisdiction. 
 

g. Education is an important aspect of every effective urban runoff management 
program and the basis for changes in behavior at a societal level.  Education of 
municipal planning, inspection, and maintenance department staffs is especially 
critical to ensure that in-house staffs understand how their activities impact water 
quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

h. Public participation during the development of urban runoff management 
programs is necessary to ensure that all stakeholder interests and a variety of 
creative solutions are considered.   
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4. Watershed Urban Runoff Management 

 
a. Since urban runoff does not recognize political boundaries, watershed-based 

urban runoff management can greatly enhance the protection of receiving waters 
within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based 
urban runoff management that does not actively reduce pollutant discharges and 
abate pollutant sources causing or contributing to watershed water quality 
problems can necessitate implementation of the iterative process outlined in 
section A.3 of the Tentative Order.  Watershed management of urban runoff does 
not require Copermittees to expend resources outside of their jurisdictions.  
Watershed management requires the Copermittees within a watershed to 
develop a watershed-based management strategy, which can then be 
implemented on a jurisdictional basis. 
 

b. Some urban runoff issues, such as general education and training, can be 
effectively addressed on a regional basis.  Regional approaches to urban runoff 
management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is 
also important. 

 
 
E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
is to be achieved through an iterative approach requiring the implementation of 
improved and better-tailored BMPs over time.  Compliance with receiving water 
limits based on applicable water quality standards is necessary to ensure that MS4 
discharges will not cause or contribute to violations of water quality standards and 
the creation of conditions of pollution. 
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2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for 
coastal waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing 
(COMM), Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), 
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early 
Development (SPWN), and Shellfish Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 
 

4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
 

5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 
within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired waterbodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006 and by USEPA on November 30, 2006.     
 

6. Requirements in this Order that are more explicit than the federal storm water 
regulations in 40 CFR 122.26 are prescribed in accordance with the CWA section 
402(p)(3)(B)(iii) and are necessary to meet the MEP standard.  
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7. Urban runoff treatment and/or mitigation must occur prior to the discharge of urban 
runoff into a receiving waters.  Treatment BMPs must not be constructed in waters of 
the U.S. or State unless the urban runoff flows are sufficiently pretreated to protect 
the values and functions of the water body. Federal regulations at 40 CFR 131.10(a) 
state that in no case shall a state adopt waste transport or waste assimilation as a 
designated use for any waters of the U.S.  Authorizing the construction of an urban 
runoff treatment facility within a water of the U.S., or using the water body itself as a 
treatment system or for conveyance to a treatment system, would be tantamount to 
accepting waste assimilation as an appropriate use for that water body.  
Furthermore, the construction, operation, and maintenance of a pollution control 
facility in a water body can negatively impact the physical, chemical, and biological 
integrity, as well as the beneficial uses, of the water body.  This is consistent with 
USEPA guidance to avoid locating structural controls in natural wetlands.  Without 
federal authorization (e.g., pursuant to Clean Water Act Section 404), waters of the 
U.S. may not be converted into, or used as, waste treatment or conveyance 
facilities.  Similarly waste discharge requirements pursuant to California Water Code 
Section 13260 are required for the conversion or use of waters of the State as waste 
treatment or conveyance facilities.  Diversion from waters of the U.S./State to 
treatment facilities and subsequent return to waters of the U.S. is allowable, 
provided that the effluent complies with applicable NPDES requirements. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 

 
9. Copermittees have implemented and have proposed to continue implementing 

facilities that extract water from waters of the U.S., subject such extracted water to 
treatment, then discharge the treated water back to waters of the U.S.  Without 
sufficient treatment processes, facilities that extract, treat, and discharge (FETDs) to 
waters of the U.S. may discharge effluent that does not support all designated 
beneficial uses.  Use of the MS4 NPDES Permit to regulate discharges from FETDs 
is an interim approach until individual or general NPDES requirements for such 
discharges are developed.  At that time, the FETD discharges will be expected to 
meet all applicable water quality standards.  At this time, monitoring of FETDs is 
necessary to characterize their effectiveness, and ensure that facilities do not add or 
concentrate pollutants, create conditions of erosion, or unreasonably affect the 
quality of receiving waters. 
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F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of urban runoff. 
 

2. The Regional Board has, at public meetings on April 11, 2007, held public hearings 
and heard and considered all comments pertaining to the terms and conditions of 
this Order. 
 

 
IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 

 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Discharges from MS4s containing pollutants which have not been reduced to the 
maximum extent practicable (MEP) are prohibited.2 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses and water quality objectives developed to 
protect beneficial uses) are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in urban runoff 
discharges in accordance with the Jurisdictional Urban Runoff Management 
Program and other requirements of this Order including any modifications.  The 
Jurisdictional Urban Runoff Management Program must be designed to achieve 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order.  If exceedance(s) of water quality standards persist 
notwithstanding implementation of the Jurisdictional Urban Runoff Management 
Program and other requirements of this Order, the Copermittee must assure 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order by complying with the following procedure: 
 

                                            
2 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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(1) Upon a determination by either the Copermittee or the Regional Board that 
MS4 discharges are causing or contributing to an exceedance of an 
applicable water quality standard, the Copermittee must promptly notify and 
thereafter submit a report to the Regional Board that describes best 
management practices (BMPs) that are currently being implemented and 
additional BMPs that will be implemented to prevent or reduce any pollutants 
that are causing or contributing to the exceedance of water quality standards.  
The report may be incorporated in the annual update to the Jurisdictional 
Urban Runoff Management Program unless the Regional Board directs an 
earlier submittal.  The report must include an implementation schedule.  The 
Regional Board may require modifications to the report; 
 

(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 
 

(3) Within 30 days following approval of the report described above by the 
Regional Board, the Copermittee must revise its Jurisdictional Urban Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 

(4) Implement the revised Jurisdictional Urban Runoff Management Program and 
monitoring program in accordance with the approved schedule. 
 

b. So long as the Copermittee has complied with the procedures set forth above 
and is implementing the revised Jurisdictional Urban Runoff Management 
Program, the Copermittee does not have to repeat the same procedure for 
continuing or recurring exceedances of the same receiving water limitations 
unless directed by the Regional Board to do so. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 

 
 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 
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2. The following categories of non-storm water discharges are not prohibited unless a 
Copermittee or the Regional Board identifies the discharge category as a significant 
source of pollutants to waters of the U.S.  For such a discharge category, the 
Copermittee must either prohibit the discharge category or develop and implement 
appropriate control measures to reduce the discharge of pollutants to the MEP and 
report to the Regional Board pursuant to Section H.1 and H.3 of this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 

MS4s; 
d. Uncontaminated pumped ground water; 
e. Foundation drains; 
f. Springs; 
g. Water from crawl space pumps; 
h. Footing drains; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing; 
l. Landscape irrigation; 
m. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
n. Irrigation water; 
o. Lawn watering; 
p. Individual residential car washing; and 
q. Dechlorinated swimming pool discharges. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Urban Runoff Management Plan (JURMP), each Copermittee must 
develop and implement a program to reduce pollutants from non-emergency fire 
fighting flows (i.e., flows from controlled or practice blazes and maintenance 
activities) identified by the Copermittee to be significant sources of pollutants to 
waters of the United States. 

 
4. Each Copermittee must examine all dry weather field screening and analytical 

monitoring results collected in accordance with section D.4 of this Order and 
Receiving Waters Monitoring and Reporting Program No. R9-2007-0002 to identify 
water quality problems which may be the result of any non-prohibited discharge 
category(ies) identified above in section B.2.  Follow-up investigations must be 
conducted as necessary to identify and control any non-prohibited discharge 
category(ies) listed above. 

 
5. Facilities that Extract, Treat, and Discharge (FETDs).  Each Permittee that extracts 

water from waters of the U.S., submits the water to treatment processes, then 
discharges the treated effluent to waters of the U.S. must implement the following: 

0002136



Revised Tentative Order - 18 - July 6, 2007 
No. R9-2007-0002 

 
a. The effluent discharged to waters of the U.S. must not contain pollutants added 

by the treatment process or pollutants in greater concentration than the influent; 
 
b. The discharge must not cause or contribute to a condition of erosion; 
 
c. The discharge must not cause or contribute to a condition of pollution or 

nuisance; 
 
d. Submit verification to the Regional Board of compliance with Clean Water Act 

Section 404 at least 30 days prior to discharging effluent to waters of the U.S.; 
and 

 
e. Conduct monitoring in accordance with Receiving Waters and Urban Runoff 

Monitoring and Reporting Program No. R9-2007-0002, Attachment E to this 
Order. 

 
 
C. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  This legal authority must, at a minimum, authorize the 
Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be upgraded and enforced as necessary to comply with this 
Order; 

 
b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 

B.2 including but not limited to: 
 

(1) Sewage; 
(2) Discharges of wash water resulting from the hosing or cleaning of gas 

stations, auto repair garages, or other types of automotive services facilities; 
(3) Discharges resulting from the cleaning, repair, or maintenance of any type of 

equipment, machinery, or facility including motor vehicles, cement-related 
equipment, and port-a-potty servicing, etc.; 

(4) Discharges of wash water from mobile operations such as mobile automobile 
washing, steam cleaning, power washing, and carpet cleaning, etc.; 
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(5) Discharges of wash water from the cleaning or hosing of impervious surfaces 
in municipal, industrial, commercial, and residential areas including parking 
lots, streets, sidewalks, driveways, patios, plazas, work yards and outdoor 
eating or drinking areas, etc.; 

(6) Discharges of runoff from material storage areas containing chemicals, fuels, 
grease, oil, or other hazardous materials; 

(7) Discharges of pool or fountain water containing chlorine, biocides, toxic 
amounts of salt, or other chemicals; discharges of pool or fountain filter 
backwash water; 

(8) Discharges of sediment, pet waste, vegetation clippings, or other landscape 
or construction-related wastes; and 

(9) Discharges of food-related wastes (e.g., grease, fish processing, and 
restaurant kitchen mat and trash bin wash water, etc.). 

 
c. Prohibit and eliminate illicit connections to the MS4; 

 
d. Control the discharge of spills, dumping, or disposal of materials other than storm 

water to its MS4; 
 

e. Require compliance with conditions in Copermittee ordinances, permits, 
contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

 
f. Utilize enforcement mechanisms to require compliance with Copermittee storm 

water ordinances, permits, contracts, or orders; 
 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as Caltrans, the Department of Defense, or Native 
American Tribes is encouraged; 

 
h. Carry out all inspections, surveillance, and monitoring necessary to determine 

compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  

 
i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 

MS4s to the MEP; and 
 

j. Require documentation on the effectiveness of BMPs implemented to reduce the 
discharge of pollutants to the MS4 to the MEP. 
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2. Each Permittee must include as part of its JURMP a statement certified by its chief 
legal counsel that the Copermittee has taken the necessary steps to obtain and 
maintain full legal authority to implement and enforce each of the requirements 
contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order.  This statement must 
include: 

 
a. Identification of all departments within the jurisdiction that conduct urban runoff 

related activities, and their roles and responsibilities under this Order.  Include an 
up to date organizational chart specifying these departments and key personnel.  

 
b. Citation of urban runoff related ordinances and the reasons they are enforceable; 

 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with urban runoff related ordinances and therefore with the 
conditions of this Order; 

 
d. A description of how urban runoff related ordinances are implemented and 

appealed; and 
 

e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 

 
 
D. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) 
 
Each Copermittee must implement all requirements of section D of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional URMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-01. 
 
Each Copermittee must develop and implement an updated Jurisdictional Urban Runoff 
Management Program (JURMP) for its jurisdiction.  Each updated JURMP must meet 
the requirements of section D of this Order, reduce the discharge of pollutants from the 
MS4 to the MEP, and prevent urban runoff discharges from the MS4 from causing or 
contributing to a violation of water quality standards. 
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1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of pollutants from the MS4 
to the MEP, (2) prevents Development Project discharges from the MS4 from 
causing or contributing to a violation of water quality standards, (3) prevents illicit 
discharges into the MS4; and (4) manages increases in runoff discharge rates and 
durations from Development Projects that are likely to cause increased erosion of 
stream beds and banks, silt pollutant generation, or other impacts to beneficial uses 
and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for Development Projects. 
 

b. ENVIRONMENTAL REVIEW PROCESS 
 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 
PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
pollutants from the MS4 will be reduced to the MEP, will not cause or contribute 
to a violation of water quality standards, and will comply with Copermittee’s 
ordinances, permits, plans, and requirements, and with this Order.   
 
The requirements must include, but not be limited to, implementation by the 
project proponent or municipality of the following: 

 
(1) Source control BMPs that reduce storm water pollutants of concern in urban 

runoff, including prevention of illicit discharges into the MS4; minimization of 
irrigation runoff; storm drain system stenciling or signage; properly designed 
outdoor material storage areas; properly designed outdoor work areas; and 
properly designed trash storage areas; 
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(2) Site design BMPs where feasible which maximize infiltration, provide 
retention, slow runoff, minimize impervious footprint, direct runoff from 
impervious areas into landscaping, and construct impervious surfaces to 
minimum widths necessary;  

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section D.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
collectively or individually develop alternative restrictions on the use of 
treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
dispersed throughout a development project. 

 
(a) Urban runoff must undergo pretreatment such as sedimentation or 

filtration prior to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove pollutants to the MEP; 
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(e) The vertical distance from the base of any infiltration treatment control 
BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of urban runoff for the protection 
of groundwater beneficial uses;   

 
(g) Infiltration treatment control BMPs must not be used for areas of industrial 

or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries;3 and other high 
threat to water quality land uses and activities as designated by each 
Permittee; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells. 
 
 

d. STANDARD URBAN STORM WATER MITIGATION PLANS (SUSMPS) – APPROVAL 
PROCESS CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 
Each Copermittee must implement an updated local SUSMP, within twelve 
months of adoption of this Order, which meets the requirements of section D.1.d 
of this Order and (1) reduces Priority Development Project discharges of 
pollutants from the MS4 to the MEP, (2) prevents Priority Development Project 
runoff discharges from the MS4 from causing or contributing to a violation of 
water quality standards, and (3) manages increases in runoff discharge rates and 
durations from Priority Development Projects that are likely to cause increased 
erosion of stream beds and banks, silt pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force.4     

                                            
3 Except with regard to treated nursery runoff or clean storm water runoff. 
4 Updated SUSMP and hydromodification requirements must apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updated 
SUSMP or hydromodification requirement commences. If lawful prior approval of a project exists, 
whereby application of an updated SUSMP or hydromodification requirement to the project is illegal, the 
updated SUSMP or hydromodification requirement need not apply to the project. Updated Development 
Planning requirements set forth in Sections D.1. (a) through (h) of this Order must apply to all projects or 
phases of project, unless, at the time any updated Development Planning requirement commences, the 
projects or project phases meet any one of the following conditions: (i) the project or phase has begun 
grading or construction activities; or (ii) a Copermittee determines that lawful prior approval rights for a 
project or project phase exist, whereby application of the Updated Development Planning requirement to 
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(1) Definition of Priority Development Project 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section D.1.d.(2), and  
 
(b) Those redevelopment projects that create, add, or replace at least 5,000 

square feet of impervious surfaces on an already developed site that and 
the existing development and/or the redevelopment project falls under the 
project categories or locations listed in section D.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section D.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development.   

 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section D.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5  As an alternative to this one acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one acre threshold.   

 
(2) Priority Development Project Categories 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 

 
(a) Housing subdivisions of 10 or more dwelling units. This category includes 

single-family homes, multi-family homes, condominiums, and apartments. 
 

                                                                                                                                             
the project is legally infeasible.  Where feasible, the Copermittees must utilize the SUSMP and 
hydromodification update periods to ensure that projects undergoing approval processes include 
application of the updated SUSMP and hydromodification requirements in their plans. 
5 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 
than natural background levels. 
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(b) Commercial developments greater than one acre.  This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre.  The category includes, but is not limited to:  hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; multi-
apartment buildings; car wash facilities; mini-malls and other business 
complexes; shopping malls; hotels; office buildings; public warehouses; 
automotive dealerships; airfields; and other light industrial facilities. 
 

(c) Developments of heavy industry greater than one acre.  This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.).   
 

(d) Automotive repair shops.  This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(e) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement D.1.d.(6) 
and hydromodification requirement D.1.h. 
 

(f) All hillside development greater than 5,000 square feet.  This category is 
defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 
 

(g) Environmentally Sensitive Areas (ESAs).  All development located within 
or directly adjacent to or discharging directly to an ESA (where discharges 
from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10% or more of its naturally occurring condition.  
“Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   
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(h) Parking lots 5,000 square feet or more or with 15 or more parking spaces 
and potentially exposed to urban runoff.  Parking lot is defined as a land 
area or facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 
 

(i) Street, roads, highways, and freeways.  This category includes any paved 
surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 
 

(j) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 
the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
 

(3) Pollutants of Concern 
 

As part of its local SUSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority 
Development Project.  The procedure must address, at a minimum: (1) 
Receiving water quality (including pollutants for which receiving waters are 
listed as impaired under CWA section 303(d)); (2) Land-use type of the 
Development Project and pollutants associated with that land use type; 
and (3) Pollutants expected to be present on site. 
 

(4) Site Design BMP Requirements 
 

(a) Each Copermittee must require each Priority Development Project to 
implement site design BMPs which will collectively minimize directly 
connected impervious areas, limit loss of existing infiltration capacity, and 
protect areas that provide important water quality benefits necessary to 
maintain riparian and aquatic biota, and/or are particularly susceptible to 
erosion and sediment loss. 
 

(b) The following site design BMPs must be implemented at all Priority 
Development Projects as required below:  

 
(i) Maintain or restore natural storage reservoirs and drainage corridors 

(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. 

 
(ii) For Priority Development Projects with landscaped or other pervious 

areas, properly design and construct the pervious areas to effectively 
receive and infiltrate or treat runoff from at least a portion of impervious 
areas prior to discharge to the MS4.  The amount of the impervious 
areas that are to drain to pervious areas must be based upon the total 
size, soil conditions, slopes, and other pertinent factors of the project. 
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(iii) For Priority Development Projects with low traffic areas and 

appropriate soil conditions, construct a portion of walkways, trails, 
overflow parking lots, alleys, or other low-traffic areas with permeable 
surfaces, such as pervious concrete, porous asphalt, unit pavers, and 
granular materials. 

 
(c) The following site design BMPs listed below must be implemented at all 

Priority Development Projects where applicable and feasible.  Each 
Copermittee must require each Priority Development Project to 
demonstrate applicability and feasibility, or lack thereof, for each site 
design BMP listed below.   

 
(i) Minimize disturbances to natural drainages (e.g., creeks, natural 

swales, topographic depressions, etc.); 
(ii) Conserve natural areas, including existing vegetation and soils; 
(iii) Protect slopes and channels; 
(iv) Minimize soil compaction of permeable soils; 
(v) Construct streets to the minimum widths necessary based on 

anticipated usage and public safety; 
(vi) Design parking lots to reduce the impervious land coverage of 

parking areas and to filter runoff before it reaches the storm drain 
system; 

(vii) Minimize the impervious footprint of the project; 
(viii) Disconnect impervious surfaces through distributed pervious 

areas; 
(ix) Provide pervious areas for parking and walking; and 
(x) Design the layout of buildings to reduce street length and 

preserve open space. 
 

(5) Source Control BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 

(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in urban runoff; 
(c) Minimize irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas; and 
(h) Include water quality requirements applicable to individual priority project 

categories. 
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(6) Treatment Control BMP Requirements6 
 

Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs which meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 
(i) Volume-based treatment control BMPs must be designed to mitigate 

(infiltrate, filter, or treat) the volume of runoff produced from a 24-hour 
85th percentile storm event, as determined from the County of 
Orange’s 85th Percentile Precipitation Isopluvial Map7; or  
 

(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each hour 
of a storm event), as determined from the local historical rainfall 
record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (infiltrate, filter, or treat) (treat through infiltration, settling, filtration 
or other unit processes) the required volume or flow of runoff from all 
developed portions of the project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to infiltrate, filter, or treat 
runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 

                                            
6 Low-Impact Development (LID) and other site design BMPs that are correctly designed to effectively 
infiltrate, filter, or treat runoff can be considered treatment control BMPs. 
7 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 105 of 157 at 
http://www.ocwatersheds.com/StormWater/PDFs/2003_DAMP/2003_DAMP_Section_7_New_Developme
nt_Significant_Redevelopment.pdf. 
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(i) Be ranked with high or medium pollutant removal efficiency for the 
project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model SUSMP 
or in the Copermittees’ local SUSMPs as they are updated.  Treatment 
control BMPs with a low removal efficiency ranking must only be 
approved by a Copermittee when a feasibility analysis has been 
conducted which exhibits that implementation of treatment control 
BMPs with high or medium removal efficiency rankings are infeasible 
for a Priority Development Project or portion of a Priority Development 
Project. 

 
(ii) Be correctly sized and designed so as to remove pollutants to the 

MEP. 
 

(e) Target removal of pollutants of concern from urban runoff. 
 
(f) Be implemented close to pollutant sources (where shared BMPs are not 

proposed), and prior to discharging into waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term 

maintenance will be conducted to ensure pollutants are reduced to the 
MEP for the life of the project.  The mechanisms may be provided by the 
project proponent or Copermittee. 

 
(i) Be designed and implemented with measures to avoid the creation of 

nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies.  
 

 
(7) Waiver Provision for Numeric Sizing of Treatment Control BMP Requirements 

 
(a) A Copermittee may provide for a project to be waived from the 

requirement of implementing treatment BMPs with numeric sizing criteria 
(section D.1.d.(6)) if infeasibility can be established.  A waiver of 
infeasibility must only be granted by a Copermittee when all available 
treatment BMPs have been considered and rejected as infeasible under 
the numeric sizing criteria.  Copermittees must notify the Regional Board 
within five days of each waiver issued and must include the following 
information in the notification: 
 
(i) Name of the person granting each waiver; 
(ii) Name of developer receiving the waiver; 
(iii) Site location; 
(iv) Reason for waiver; and 
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(v) Description of BMPs required. 
 

(b) The Copermittees may collectively or individually develop a program to 
require project proponents who have received waivers to transfer the 
savings in cost, as determined by the Copermittee(s), to a storm water 
mitigation fund.  This program may be implemented by all Copermittees 
that issue waivers.  Funds may be used on projects to improve urban 
runoff quality within the watershed of the waived project.  The waiver 
mitigation program should, at a minimum, identify:   
 
(i) The entity or entities that will manage the storm water mitigation fund 

(i.e., assume full responsibility for); 
(ii) The range and types of acceptable projects for which mitigation funds 

may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

mitigation project including its successful completion; and 
(iv) How the dollar amount of fund contributions will be determined. 

 
 

(8) Low Impact Development (LID) Site Design BMP Substitution Program 
 

The Copermittees may develop a LID site design BMP substitution program 
for incorporation into local SUSMPs, which would allow a Priority 
Development Project to substitute implementation of a high level of site 
design BMPs for implementation of some or all treatment control BMPs.  At a 
minimum, the program must meet the requirements below: 

 
(a) Prior to implementation, the program must clearly exhibit that it will 

achieve equal or better runoff quality from each Priority Development 
Project which participates in the program; 

 
(b) For each Priority Development Project participating, the program must 

require all applicable source control BMPs listed in section D.1.d.(5) to be 
implemented; 

 
(c) For each Priority Development Project participating, the program must 

require that runoff originating from exposed impervious parking areas, 
work areas, storage areas, staging areas, trash areas, and other similar 
areas where pollutants are generated and/or collected, must be routed 
through pervious areas prior to entering the MS4; 

 
(d) For each Priority Development Project participating, the program must 

require that all site design BMPs listed in section D.1.d.(4) be 
implemented; 
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(e) The program must only apply to Priority Development Projects and Priority 
Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 

 
(f) The program must develop and utilize specific design criteria for each site 

design BMP to be utilized by the program;   
 

(g) The program must include mechanisms to verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements; and 

 
(h) The program must develop and implement a review process which verifies 

that each LID site design BMP to be implemented meets the designated 
design criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements.   
 
 

(9) Site Design and Treatment Control BMP Design Standards 
 

As part of its local SUSMP, each Copermittee must develop and require 
Priority Development Projects to implement siting, design, and maintenance 
criteria for each site design and treatment control BMP listed in its local 
SUSMP so that implemented site design and treatment control BMPs are 
constructed correctly and are effective at pollutant removal, and runoff 
control, and vector minimization.  LID techniques, such as soil amendments, 
must be incorporated into the criteria for appropriate treatment control BMPs.  
Development of BMP design worksheets which can be used by project 
proponents is encouraged.     

 
(10) Implementation Process 
 

As part of its local SUSMP, each Copermittee must implement a process to 
verify compliance with SUSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SUSMP requirements.  The process must also include 
identification of the roles and responsibilities of various municipal 
departments in implementing the SUSMP requirements, as well as any other 
measures necessary for the implementation of SUSMP requirements. 

 
(11) Annual Treatment BMP Review 
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(a) The Copermittees must annually review and update the BMPs that are 
listed in their local SUSMPs as options for treatment control during the 
third year of implementation of this Order.  At a minimum, the update must 
include removal of obsolete or ineffective BMPs and addition of LID BMPs 
that can be used for treatment, such as bioretention cells, bioretention 
swales, etc.  The update must also add appropriate LID BMPs to any 
tables or discussions in the local SUSMPs addressing pollutant removal 
efficiencies of treatment control BMPs.  In addition, the update must 
include review and revision where necessary of treatment control BMP 
pollutant removal efficiencies.   

 
(b) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   

 
(c) Each Copermittee must implement a mechanism for annually 

incorporating findings from local treatment BMP effectiveness studies 
(e.g., ones conducted by, or on-behalf of, public agencies in Orange 
County) into SUSMP project reviews and permitting. 
 

 
e. BMP CONSTRUCTION VERIFICATION 

 
Prior to occupancy of each Priority Development Project subject to SUSMP 
requirements, each Copermittee must inspect the constructed site design, source 
control, and treatment control BMPs to verify that they have been constructed in 
compliance with all specifications, plans, permits, ordinances, and this Order.   
 
 

f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 
 
(1) Each Copermittee must maintain a watershed-based database to track and 

inventory approved treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction.  At a minimum, the database must include 
information on treatment control BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance certifications or 
verifications, inspections, inspection findings, and corrective actions, including 
whether the site was referred to the Vector Control District . 
 

(2) Each Copermittee must verify that approved treatment control BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 
(a) An annual inventory of all approved treatment control BMPs within the 

Copermittee’s jurisdiction.  The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001; 
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(b) The designation of high priority treatment control BMPs.  High-priority 

designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors; 

 
(c) Verify implementation, operation, and maintenance of treatment BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90% of 

approved final project public and private SUSMPs (a.k.a. WQMPs) 
must be verified annually; 

(ii) Operation and maintenance verifications must be required prior to 
each rainy season; 

(iii) All (100%) projects with treatment control BMPs that are high priority 
must be inspected by the Copermittee  annually prior to each rainy 
season; 

(iv) All (100%) public agency projects with treatment control BMPs must be 
inspected annually; 

(v) At least 25% of projects with drainage insert treatment control BMPs 
must be inspected by the Copermittee annually; 

(vi) At least 20% of the total number of projects with approved treatment 
control BMPs must be inspected annually; 

(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce pollutants to the MEP;  

(viii) All inspections must verify effective operation and maintenance of the 
treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order; and 

(ix)  Inspections must note observations of vector conditions, such as 
mosquitoes.  Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange County 
Vector Control District.    

 
 

g. ENFORCEMENT OF DEVELOPMENT SITES 
 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 
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h. REQUIREMENTS FOR HYDROMODIFICATION AND DOWNSTREAM EROSION 

 
Each Copermittee must ensure its local SUSMP/WQMP includes effective 
hydromodification requirements for Priority Development Projects so that local 
hydrologic conditions of concern are identified and addressed.  Site-specific 
hydromodification management measures must be required to protect 
downstream beneficial uses and prevent physical changes to downstream 
stream channels that would adversely affect the physical structure, biologic 
condition, and water quality of streams.  

 
As part of its local SUSMP, each Copermittee must develop and apply 
requirements to Priority Development Projects so that runoff discharge rates, 
durations, and velocities from Priority Development Projects are controlled to 
maintain or reduce downstream erosion conditions and protect stream habitat.  
During SUSMP reviews, each Copermittee must consider the downstream 
channel conditions and the proposed changes in duration of time that erosive 
flows would occur, as described in the following sections. 

 
(1) Assessment of Downstream Erosion  

 
Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects.   Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains.   

 
(2) Assessment of Discharge Hydrology 

 
Each Copermittee must require evaluation of the proposed post-construction 
hydrology and hydraulics of Priority Development Projects in order to assess 
effects on adjacent and downstream conditions of receiving waters (i.e., 
waters of the U.S. and State).   Factors to evaluate must include the local 
natural flow regime and the proposed flow regime of discharges from the 
MS4.  Evaluation of factors for proposed discharges must include proposed 
changes in the discharge volumes, frequency of erosive discharges, duration 
of erosive discharges, and patterns of flow variability. 

 
(3) Implement Hydromodification Management Strategy 
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Each Copermittee must implement, or require implementation of, a suite of 
management measures within each Priority Development Project to protect 
downstream beneficial uses and prevent adverse physical changes to 
downstream stream channels.   

 
(a) The measures must be based on the assessments of downstream 

channel conditions and proposed discharge hydrology. 
 

(b) The management measures must be based on a sequenced consideration 
of site design measures, on-site management controls, and then in-stream 
controls. 
 
(i) Site design measures for hydromodification must be implemented on 

all Priority Development Projects. 
 
(ii) Preference must be given to on-site controls over in-stream controls in 

situations where beneficial uses within the channels have not been 
adversely affected by hydromodification.   

 
(iii)  Implementation of in-stream controls must not adversely affect 

beneficial uses or result in sustained degradation of water quality of 
waters of the U.S./State. 

 
(c) On-site hydromodification control waivers:  Copermittees may develop a 

strategy for waiving hydromodification requirements for on-site controls 
(not site design BMPs) in situations where assessments of downstream 
channel conditions and proposed discharge hydrology clearly indicate that 
adverse hydromodification effects to present and future beneficial uses 
are unlikely.  The waivers must be based on the following determinations: 
 
(i) Lack of discharge-caused hydrology changes:  Waivers may be 

implemented where the total impervious cover on a site is increased by 
less than 5% in new developments and decreased by at least 30% 
10% in redevelopments.  These numeric criteria may be revised to be 
consistent with findings from reports from the Storm Water Monitoring 
Coalition and Southern California Coastal Waters Research Program.  
Alternatively, directly-connected impervious area or effective 
impervious cover may be used as an indicator, provided that numeric 
criteria for the indicators are used and are based on hydromodification 
studies conducted in southern California. 
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(ii) Degraded stream channel condition:  Conditional waivers may be 
implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form); 
concrete-lined or significantly hardened (e.g., with rip-rap, sackcrete, 
etc.) downstream to their outfall in bays or the ocean; or the project 
would discharge into underground storm drains discharging directly to 
bays or the ocean. 

 
[a] Dry-weather discharges: All conditional waivers must include site 

design and on-site control measures for dry-weather discharges. 
 
[b] Modified channel conditions: Conditional waivers in situations 

where receiving waters are severely degraded or significantly 
hardened must include requirements for in-stream measures 
designed to improve the beneficial uses adversely affected by 
hydromodification.  The measures must be implemented within the 
same watershed as the Priority Development Project. 

 
(4) Develop and Implement Specific Hydromodification Criteria 

 
Within two three years of adoption of this Order, each Copermittee must 
revise its SUSMP/WQMP (see Section D.1.d) to implement updated 
hydromodification criteria for all Priority Development Projects.  Criteria must 
be based upon findings from hydromodification publications produced by the 
Stormwater Monitoring Coalition (SMC) and Southern California Coastal 
Water Research Project (SCCWRP), as appropriate to conditions in the San 
Juan Hydrologic Unit.   If SMC and SCCWRP publications include descriptive 
or numeric criteria applicable to the San Juan Hydrologic Unit, then those 
criteria must be used. 

 
(5) Interim Requirements for Large Projects  

 
(a) Within 180 days one year of adoption of this Order, each municipality must 

ensure that projects disturbing 20 acres or more include and implement 
the following management measures.  

 
(i) Disconnect impervious areas from receiving waters using on-site or off-

site storm water reuse, evapotranspiration, and/or infiltration for small 
precipitation events, based on limitations imposed by soil conditions 
and groundwater contamination potential and considerations for the 
use of amendments to improve soil conditions;   
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(ii) Disconnect impervious areas from the drainage network and adjacent 
impervious areas;  Where stream channels are adjacent to, or are to 
be modified as part of, the development, establish buffer zones and 
setbacks for channel movement.  Where in-stream controls are 
necessary, use geomorphically-referenced channel design techniques. 

 
(iii) Control runoff through hydrograph matching for a range of return 

periods from 1 year to 10 years.  Interim criteria for hydrograph 
matching must demonstrate that the pattern of storm water discharges 
over time (hydrograph) during evaluated storm events in the post-
construction environment will closely mimic that which occurs in the 
pre-construction condition; and or  
 
Control runoff by matching the pre-development flows and durations 
for the continuous range of return periods from 10 percent of the two 
year to the 10-year storms, based on long-term records.  Within this 
range, the post-project flow duration curve must not deviate above the 
pre-project flow duration curve flows by more than 10 percent and 
must not deviate above the pre-project flow duration curve flows over 
more than 10 percent of the length of the curve. A site specific critical 
flow may substitute for the lower return period (10 percent of the two-
year) if available; or 
 
Control runoff through the use of a local implementation tool based on 
flow duration control, derived from continuous simulation modeling, in 
the form of nomographs relating percent impervious area and soil type 
(representing infiltration rates) to BMP volume and land area 
requirements.  If this method is used, the Copermittee must closely 
collaborate with the Regional Board in the development of the 
nomograph tool. 
 

(iv) Establish buffer zones and setbacks for channel movement.  Consider 
various alternatives where in-stream controls are necessary. 

 
 

i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, state, and local water quality laws and regulations applicable to 

Development Projects;  
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(b) The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); and  

(c) Methods of minimizing impacts to receiving water quality resulting from 
development, including:  
(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs;  
(vii) Selection of the most effective treatment control BMPs for the 

pollutants of concern; and 
(viii) Public heath concerns related to storm water management 

infrastructure. 
 
(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 
(i) Measurably increase the knowledge of the target communities 

regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and  

 
(ii) To measurably change the behavior of target communities and thereby 

reduce pollutant releases to MS4s and the environment. 
 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 
(i) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 

(ii) Federal, state, and local water quality laws and regulations applicable 
to new development and redevelopment activities;  

 
(iii) Site design, source control, pollution prevention, and treatment BMPs;  

 
(iv) General urban runoff concepts; and 

 
(v) Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive areas. 
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j. REPORTING 
 

Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The New Development / 
Redevelopment component of the annual report must include the following 
information: 

 
(1) Updated relevant sections of the General Plan and environmental review 

process and a description of planned updates within the next annual reporting 
period, if applicable; 

 
(2) Revisions to the local SUSMP, including where applicable: 

(a) Identification and summary of where the SUSMP fails to meet the 
requirements of this Order; 

(b) Updated procedures for identifying pollutants of concern for each Priority 
Development Project; 

(c) Updated treatment BMP ranking matrix; and 
(d) Updated site design and treatment control BMP design standards; 

 
(3) Verification that site design, source control, and treatment BMPs were 

required on all applicable Priority Development Projects; 
 

(4) Description of the application of LID and site design BMPs in the planning and 
approval process; 

 
(5) Description of projects subject to the local waiver provision for numeric sizing 

of treatment control BMP requirements; 
 

(6) Description and summary of LID site design BMP substitution program, if 
applicable; 

 
(7) Description and summary of the process to verify compliance with SUSMP 

requirements; 
 

(8) Updates to the BMPs that are listed in the local SUSMP as options for 
treatment control; 

 
(9) Description of the treatment control maintenance tracking process and 

verification that the requirements of this Order were met during the reporting 
period; 

 
(a) Updated watershed-based database of approved treatment control BMPs 

and treatment control BMP maintenance within its jurisdiction, including 
updates to the list of high-priority treatment BMPs; 
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(10) Description of the process for identifying and evaluating hydrologic 
conditions of concern and requiring a suite of management measures within 
all Priority Development Projects to protect downstream beneficial uses and 
prevent adverse physical changes to downstream stream channels; 

 
(11) Description of enforcement activities applicable to the new development 

and redevelopment component and a summary of the effectiveness of those 
activities; 

 
(12) A narrative summary of the effectiveness of the program based on an 

evaluation of findings from staff and water quality data; and 
 

(13) Planned modifications to the new development / redevelopment 
component during the next reporting period. 

 
 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in stormwater 
runoff from construction sites to the MS4, reduces construction site discharges of 
pollutants from the MS4 to the MEP, and prevents construction site discharges from 
the MS4 from causing or contributing to a violation of water quality standards. 

 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 

 
b. SOURCE IDENTIFICATION 

 
Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information System (GIS) is highly recommended. 

 
c. SITE PLANNING AND PROJECT APPROVAL PROCESS 

 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 
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(1) Each construction and grading permit must require proposed construction 
sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and stormwater pollutants discharged 
from the site will be reduced to the maximum extent practicable and will not 
cause or contribute to a violation of water quality standards. 

 
(2) Prior to permit issuance, the project proponent’s storm water management 

plan erosion and sediment control plan (or equivalent construction BMP plan) 
must be required and reviewed to verify compliance with the local grading 
ordinance, other applicable local ordinances, and this Order. 
 

(3) Prior to permit issuance, each Copermittee must verify that project 
proponents subject to California’s statewide General NPDES Permit for Storm 
Water Discharges Associated With Construction Activities, (hereinafter 
General Construction Permit), have existing coverage under the General 
Construction Permit. 

 
d. BMP IMPLEMENTATION 

 
(1) Designate BMPs:  Each Copermittee must designate a minimum set of BMPs 

and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) General Site Management: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific storm water 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the portion of 

the site that is necessary for construction; 
(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined by 

each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water regulations 
and the site has adequate control practices implemented to prevent 
storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
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(x) Non-stormwater management measures to prevent illicit discharges 
and control stormwater pollution sources; 

(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all pollutant 

discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during construction; 

(ii) Sediment controls. Sediment controls are to be used as a supplement 
to erosion prevention for keeping sediment on-site during construction; 

(iii) Slope stabilization must be used on all active slopes during rain events 
regardless of the season, and on all inactive slopes during the rainy 
season, and during rain events in the dry season; and 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 
implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in section Attachment C of this 
Order). 

 
(i) Advanced Sediment Treatment:  Each Copermittee must require 

implementation of advanced treatment for sediment at construction 
sites (or portions thereof) that are determined by the Copermittee to be 
an exceptional threat to water quality.  In evaluating the threat to water 
quality, the following factors must be considered by the Copermittee:  

 
[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 
[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs; and 
[h] Any other relevant factors. 
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(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  However, BMP implementation 
requirements can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season. 

 
e. INSPECTION OF CONSTRUCTION SITES 

 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
 
(a) All sites 30 acres or more in size with rough grading or active slopes 

occurring during the wet season;  
 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section D.2.e.(1).   
 

(3) During the wet season, each Copermittee must inspect construction sites less 
than one acre in size as needed to ensure compliance with its ordinances and 
this Order.   
 

0002162



Revised Tentative Order - 44 - July 6, 2007 
No. R9-2007-0002 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section D.2.e.(1) must be inspected 
at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee must 
implement all follow-up actions (i.e., reinspection, enforcement) necessary to 
comply with this Order.  Reinspection frequencies must be determined by 
each Copermittee based upon the severity of deficiencies, the nature of the 
construction activity, and the characteristics of soils and receiving water 
quality. 
 

(6) Inspections of construction sites must include, but not be limited to: 
 
(a) Check for coverage under the General Construction Permit (Notice of 

Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

 
(b) Assessment of compliance with Permittee ordinances and permits related 

to urban runoff, including the implementation and maintenance of 
designated minimum BMPs; 

 
(c) Assessment of BMP effectiveness; 

 
(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
 
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     
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f. ENFORCEMENT OF CONSTRUCTION SITES 
 
(1) Each Copermittee must develop and implement an escalating enforcement 

process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from third-

parties and to ensure the Regional Board that corrective actions have been 
implemented. 

 
g. REPORTING OF NON-COMPLIANT SITES 

 
In addition to the notification requirements in Attachment B, each Copermittee 
must notify the Regional Board when the Copermittee issues a stop work order 
or other high level enforcement to a construction site in its jurisdiction as a result 
of storm water violations. 

 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 

(2) Construction Site Owner / Operator Responsibilities: 
 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   

 
(a) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 
(b) Federal, state, and local water quality laws and regulations applicable to 

construction and grading activities;  
 
(c) Site design, source control, pollution prevention, and treatment BMPs;  
 
(d) General urban runoff concepts; and 
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(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 

i. ANNUAL REPORTING 
 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Construction component of 
the annual report must include the following information: 
 
(1) Updated relevant ordinances and description of planned ordinance updates 

within the next annual reporting period, if applicable; 
 
(2) The inventory of construction sites active at the time of report preparation; 

 
(3) A description of procedures used for identifying priorities for inspecting sites 

and enforcing control measures which consider the nature of the construction 
activity, topography, and the characteristics of soils and receiving water 
quality; 

 
(4) Designated minimum and enhanced BMPs; 
 
(5) Summary of the inspection program, including the following information: 

(a) Number of inspections conducted and number of facilities inspected; 
(b) Number of facilities lacking adequate BMPs; 
(c) The most common types of BMP violations; 
(d) Number and types of enforcement actions; 
(e) Narrative description of inspection findings and follow-up activities; 

 
(6) Narrative description of the effectiveness of the construction program, as 

determined by inspections, incident responses, water quality data and other 
pertinent information; 

 
(7) Verification of the education and training program, including a narrative 

description of the effectiveness of those measures; and 
 

(8) Planned actions to address shortcomings or needs. 

0002165



Revised Tentative Order - 47 - July 6, 2007 
No. R9-2007-0002 

 
3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of pollutants from the MS4 to the MEP, and prevents 
municipal discharges from the MS4 from causing or contributing to a violation of 
water quality standards. 

 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information System (GIS) is highly recommended when 
applicable, but not required. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must implement pollution 

prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 
impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    
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(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     
 

(3) BMP Implementation for Management of Pesticides, Herbicides, and 
Fertilizers 

 
Each Copermittee must implement BMPs to reduce the contribution of 
pollutants associated with the application, storage, and disposal of pesticides, 
herbicides and fertilizers from municipal areas and activities to MS4s.  Such 
BMPs must include, at a minimum:  

 
(a) Educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
(b) Integrated Pest Management (IPM) measures that rely on non-chemical 

solutions;  
(c) The use of native vegetation;  
(d) Schedules for irrigation and chemical application; and  
(e) The collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

 
(b) Each Copermittee must include water quality protection measures, where 

feasible, when retrofitting existing flood control structural devices.   
 
(c) Each Copermittee must evaluate its existing flood control devices, identify 

devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by July 1, 2008 and 
submitted to the Regional Board with the Fall 2008 annual report. 
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(5) BMP Implementation for Sweeping of Municipal Areas 
 

Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   
 
(a) Optimize pickup of toxic automotive byproducts based on traffic counts. 
 
(b) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc.) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 
(a) Treatment Controls:  Each Copermittee must implement a schedule of 

inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce pollutant 
discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
 
(i) Inspection and removal of accumulated waste at least once a year 

between May 1 and September 30 of each year for all MS4 facilities; 
(ii) Additional cleaning as necessary between October 1 and April 30 of 

each year for facilities that receive or collect high volumes of trash and 
debris;   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year; 

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner;   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed; 

(vi) Proper disposal of waste removed pursuant to applicable laws; and 
(vii) Measures to eliminate waste discharges during MS4 maintenance 

and cleaning activities. 
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(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 

 
(b) Each Copermittee must implement controls to limit infiltration of seepage 

from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 
(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

 
(8) Inspection of Municipal Areas and Activities 

 
(a) At a minimum, each Copermittee must inspect the following high priority 

municipal areas and activities annually: 
 

(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
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[e] Corporate yards including maintenance and storage yards for 
materials, waste, equipment and vehicles; and 

[f] Household hazardous waste collection facilities. 
(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
(x) Other municipal areas and activities that the Copermittee determines 

may contribute a significant pollutant load to the MS4. 
 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
municipal or contract staff. 

 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 

 
(10) Training and Education  
 

Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, state, and local water quality laws and regulations 

applicable to construction and grading activities; 
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment); 
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[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities; 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application; 

[e] Current advancements in BMP technologies; 
[f] SUSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms; and 
[g] Other topics of local importance, including local water quality 

conditions, impaired water bodies, and environmentally sensitive 
areas, and public health and disease vector issues associated with 
urban runoff. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and reviewing monitoring data 

 
(iii) Municipal Other Activities:  Each Copermittee must implement an 

education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
(11) Annual Reporting 
 

Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Municipal component of 
the annual report must include the following information: 
 
(a) Updated source inventory; 
 
(b) Changes to the designated municipal BMPs; 
 
(c) Identification of implemented BMPs during the reporting period for projects 

tributary or adjacent to 303(d) impaired areas or ESAs; 
 
(d) Summary and assessment of BMPs implemented for management of 

pesticides, herbicides, and fertilizers; 
 
(e) Descriptions of procedures to assure that flood management projects 

assess the impacts on the water quality of receiving water bodies;  
 
(f) Summary and assessment of BMPs implemented at retrofitted flood 

control structures, including: 
(i) List of projects with BMP retrofits; and 
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(ii) List and description of structures retrofitted without BMPs; 
 
(g) Description of the effectiveness of street sweeping and verification that 

schedules were implemented in accordance with Section D.3a.5; 
 
(h) Description and assessment of the municipal structural treatment control 

operations and maintenance activities, including: 
(i) Number of inspections and types of facilities; and 
(ii) Summary of findings; 

 
(i) Description of the municipal areas/facilities operations and maintenance 

activities, including: 
(i) Number and types of facilities maintained; 
(ii) Amount of material removed and how that material was disposed; and 
(iii) List of facilities planned for bi-annual inspections and the justification; 

 
(j) Description of the municipal areas/programs inspection activities, 

including: 
(i) Number of inspections conducted and number of facilities inspected; 
(ii) Number of facilities lacking adequate BMPs; 
(iii) The most common types of BMP violations; 
(iv) Number and types of enforcement actions; and 
(v) Narrative description of inspection findings and follow-up activities; 

 
(k) Description of activities implemented to address sewage infiltration into 

the MS4; and 
 
(l) Verification of the municipal education and training program, including a 

narrative description of the effectiveness of those measures. 
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b. COMMERCIAL / INDUSTRIAL 
 

Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
commercial / industrial discharges of pollutants from the MS4 to the MEP, and 
prevents commercial / industrial discharges from the MS4 from causing or 
contributing to a violation of water quality standards. 

 
(1) Source Identification 

 
(a) Each Copermittee must maintain an updated watershed-based inventory 

of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 

 
(i) Commercial Sites/Sources: 

 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
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[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
[w] Building material retailers and storage; 
[x] Animal facilities;  
[y] Power washing services; and 
[z] Other sites and sources with a history of un-authorized discharges 

to the MS4. 
 

(ii) Industrial Sites/Sources: 
 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 
 

(iv) All other commercial or industrial sites/sources that the Copermittee 
determines may contribute a significant pollutant load to the MS4. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must require the use of pollution 

prevention methods by industrial and commercial sites/sources. 
 

(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
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(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of pollutants from mobile businesses to the MEP.  Each 
Copermittee must keep as part of their commercial source inventory a 
listing of mobile businesses known to operate within its jurisdiction.  The 
program must include: 
 
(i) Development and implementation of minimum standards and BMPs to 

be required for each of the various types of mobile businesses; 
(ii) Development and implementation of an enforcement strategy which 

specifically addresses the unique characteristics of mobile businesses; 
(iii) Notification of those mobile businesses known to operate within the 

Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
information, and education. 
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(4) Inspection of Industrial and Commercial Sites/Sources 
 
Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
(ii) Review of facility monitoring data, if the site monitors its runoff;  
(iii) Check for coverage under the General Industrial Permit (Notice of 

Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to urban runoff; 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
(vi) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water 
runoff; and 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 
 

(b) Frequencies:  At a minimum, 20% of the sites inventoried as required in 
section D.3.b.(1) above (excluding mobile sources and food facilities) must 
be inspected each year.  Mobile businesses must be inspected pursuant 
to the enforcement strategy developed pursuant to section D.3.b.(3).  
Other inspection frequencies must be based upon findings of the 
Copermittee’s existing program and the following factors: 
 
(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or commercial 

activities occur, and area of the site exposed to rainfall and runoff;  
(xiii) The facility’s compliance history; and 

0002176



Revised Tentative Order - 58 - July 6, 2007 
No. R9-2007-0002 

(xiv) Any other relevant factors. 
 

(c) Food Facilities:  Each food facility must be inspected annually for 
compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Maintenance of greasy roof vents, if applicable; 
(v) Identification of outdoor sewer and MS4 connections; and 
(vi) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
 

(d) Third-Party Inspections:  Each Copermittee may develop and implement a 
third party inspection program for verifying industrial and commercial 
site/source compliance with its ordinances, permits, and this Order.  To 
the extent that third party inspections are conducted to fulfill the 
requirements of this Order, the Copermittee will be responsible conducting 
and documenting quality assurance and quality control of the third-party 
inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
 
[a] Photo documentation of potential storm water violations identified 

during the third party inspection;  
[b] Reporting to the Copermittee of identified significant potential 

violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
 

(e) Based upon site inspection findings, each Copermittee must implement all 
follow-up actions and enforcement necessary to comply with this Order. 
 

(f) To the extent that the Regional Board has conducted an inspection of an 
industrial site during a particular year, the requirement for the responsible 
Copermittee to inspect this facility during the same year will be satisfied. 
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(g) The Copermittees must track the number of inspections for the inventoried 
industrial and commercial sites/sources throughout the reporting period to 
verify that the sites/sources are inspected at the minimum frequencies 
listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 
Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
 

(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of urban runoff on receiving waters, and potential BMP solutions for the 
target audience; and (2) to measurably change the behavior of target 
communities and thereby reduce pollutant releases to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts; and 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques. 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
to the site/source.   

 
(7) Annual Reporting 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Commercial / Industrial 
component of the annual report must include the following information: 
 
(a) Annual inventory of commercial / industrial sources; 

 
(b) Summary of the inspection program, including the following information: 

(i) Number of inspections conducted and number of facilities inspected; 
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(ii) Number of facilities lacking adequate BMPs; 
(iii) The most common types of BMP violations; 
(iv) Number and types of enforcement actions; and 
(v) Narrative description of inspection findings and follow-up activities. 

 
(c) Narrative description of the effectiveness of the commercial / industrial 

program and proposed actions to address shortcomings or needs; 
 

(d) Changes to designated minimum and enhanced BMPs; and 
 

(e) A list of industrial sites, including each name, address, and SIC code, that 
may require coverage under the General Industrial Permit for which a NOI 
has not been filed. 

 
c. RESIDENTIAL 

 
Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of pollutants from the MS4 to the MEP, and prevents 
residential discharges from the MS4 from causing or contributing to a violation of 
water quality standards. 

 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 
(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
(2) BMP Implementation  

 
(a) Pollution Prevention:  Each Copermittee must actively encourage the use 

of pollution prevention methods by residents.  
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(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 
high threat to water quality residential areas and activities.  The 
designated minimum BMPs for high threat to water quality residential 
areas and activities must be area or activity specific.  

 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order for high threat to water 
quality residential areas and activities.   
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 
Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of pollutants from the MS4 and eliminate illicit 
residential discharges into the MS4.  The evaluation must consider findings 
from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  

 
(5) Common Interest Areas (CIA) / Homeowner Association (HOA) Areas 

 
Each Copermittee must implement measures specifically to ensure that urban 
runoff within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
 

(i) Current maintenance duties and procedures used by CIA / HOA 
maintenance associations within its jurisdiction; 
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(ii) Whether streets and storm drains are publicly or privately owned within 
the CIA/HOA; 

(iii) Whether the CIA/HOA area has been identified as a high priority 
residential area; 

(iv) Proximity to 303(d)-listed waterbodies, the ocean, and environmentally 
sensitive areas; 

(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose a 

significant risk to inland or coastal receiving waters. 
 
(b) Legal Authority and Enforcement:   Within two years of adoption of this 

Order, each Copermittee must review its Municipal Code to determine the 
most appropriate method to implement and enforce urban runoff 
management measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and (2) to measurably 
change the behavior of target communities and thereby reduce pollutant 
releases to MS4s and the environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges. At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, and low-impact development techniques, and public 
health and disease vector issues associated with urban runoff. 

 
(7) Annual Reporting 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Residential component 
of the annual report must include the following information: 
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(a) Updated summary of residential areas and activities identified as high 
threat to water quality; 

(b) Updated minimum BMPs required for residential areas and activities; 
(c) Quantification and summary of applicable urban runoff and storm water 

enforcement actions within residential areas and activities; 
(d) Annual evaluation of the effectiveness of efforts to reduce residential 

discharges of pollutants from the MS4 and eliminate illicit residential 
discharges into the MS4; 

(e) Description of efforts to manage urban runoff and storm water pollution in 
common interest areas; 

(f) Verification of education and training program, including a narrative 
description of the effectiveness of those measures; and 

(g) Planned actions to address shortcomings or needs. 
 
 
 
4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   

 
(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 

eliminate illicit discharges and connections to the MS4. 
 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   

 
(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
 
 
 

0002182



Revised Tentative Order - 64 - July 6, 2007 
No. R9-2007-0002 

b. MAINTAIN MS4 MAP 
 

Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of a GIS is highly 
recommended.  The accuracy of the MS4 map must be confirmed during dry 
weather field screening and analytical monitoring and must be updated at least 
annually.   

 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   

 
 

d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 
 

Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
Urban Runoff Monitoring and Reporting Program No. R9-2007-0002.  

 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
discharges, illicit connections, or other sources of pollutants in non-storm water.   

 
(1) Develop response criteria for data:  Each Copermittee must develop, update, 

and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include consideration 
of 303(d)-listed waterbodies and environmentally sensitive areas. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 for 

which water quality data or conditions indicates a potential illegal discharge or 
connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
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(b) Field screen data: Within two business days of receiving dry weather field 
screening results that exceed action levels, the Copermittees must either 
conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.   

 
(c) Analytical data:  Within two business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize the 
response to, each report. 

 
f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  

 
Each Copermittee must take immediate action to eliminate all detected illicit 
discharges, illicit discharge sources, and illicit connections as soon as practicable 
after detection.  Elimination measures may include an escalating series of 
enforcement actions for those illicit discharges that are not a serious threat to 
public health or the environment. Illicit discharges that pose a serious threat to 
the public's health or the environment must be eliminated immediately. 

 
g. ENFORCE ORDINANCES 

 
Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it MS4.   

 
h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 

AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  
 

(1) Each Copermittee must implement management measures and procedures to 
prevent, respond to, contain and clean up all sewage and other spills that 
may discharge into its MS4 from any source (including private laterals and 
failing septic systems).  Spill response teams must prevent entry of spills into 
the MS4 and contamination of surface water, ground water and soil to the 
maximum extent practicable.  Each Copermittee must coordinate spill 
prevention, containment and response activities throughout all appropriate 
departments, programs and agencies so that maximum water quality 
protection is available at all times.  
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(2) Each Copermittee must develop and implement a mechanism whereby it is 
notified of all sewage spills from private laterals and failing septic systems into 
its MS4.  Each Copermittee must prevent, respond to, contain and clean up 
sewage from any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 

 
j. ANNUAL REPORTING 

 
Each Copermittee must submit an annual report that verifies and documents 
compliance with the requirements of this Order.  The Illicit Discharge Detection 
and Elimination component of the annual report must include the following 
information: 
 
(1) Changes to the legal authority to implement Illicit Discharge Detection and 

Elimination activities; 
 

(2) Changes to the established investigation procedures; 
 

(3) Public reporting mechanisms, including phone numbers and web pages; 
 

(4) All data and assessments from the Dry Weather Field Screening and 
Analytical Monitoring activities; 

 
(5) Response criteria developed for water quality data and notifications; 

 
(6) Summaries of illicit discharges (including spills and water quality data events)  

and how each significant case was resolved; 
 

(7) A description of instances when field screening and analytical data exceeded 
action levels, but for which no investigation was conducted; 

 
(8) A description of enforcement actions taken in response to investigations of 

illicit discharges and a description of the effectiveness of those enforcement 
measures; 

 
(9) A description of controls to limit infiltration of seepage from municipal sanitary 

sewers to municipal separate storm sewer systems; and 
 

(10) A description of educational activities, public information activities, and 
other appropriate activities to facilitate the proper management and disposal 
of used oil and toxic materials. 
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5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Urban Runoff 
Management Program. 

 
 
E. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM 
 
1. Update the Watershed Urban Runoff Management Program 
 

Each Permittee must participate in implementing and updating a Watershed Urban 
Runoff Management Program (Watershed URMP), as described in this Section, with 
other Permittees in the Watershed Management Area(s) in Table 3 to coordinate 
management efforts for the highest priority watershed water quality problems.   Each 
Copermittee must implement all requirements of this section no later than 365 days 
after adoption of this Order, unless otherwise specified.  Prior to 365 days after 
adoption of this Order, each Copermittee must collaborate with the other 
Copermittees within its Watershed Management Area(s) (WMA) to at a minimum 
implement its Watershed URMP document, as the document was developed and 
amended to comply with the requirements of Order No. 2002-01.  At a minimum, 
each updated Watershed URMP must include the elements described below: 
 

Table 3.  Watershed Management Areas and Watershed Copermittees 
 

WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

Laguna Coastal 
Streams 

Aliso Viejo  
County of Orange 
Laguna Beach 
Orange County 
Flood Control 
District 
 

Laguna HA, 
excluding Aliso 
HSA and Dana 
Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 
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WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

Aliso Creek Aliso Viejo 
County of Orange 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Mission Viejo 
Orange County 

Flood Control 
District 

 

Aliso HSA Aliso Creek, Pacific Ocean 

Dana Point Coastal 
Streams 

Dana Point 
Laguna Beach 
Laguna Niguel 
Orange County 
Flood Control 
District 
 

Dana Point HSA Salt Creek, Pacific Ocean 

San Juan Creek County of Orange 
Dana Point 
Laguna Hills 
Laguna Niguel 
Mission Viejo 
Orange County 

Flood Control 
District 

San Juan 
Capistrano 

Rancho Santa 
Margarita 

 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, Canada 
Gobernadora, Bell Canyon, 
Verdugo Canyon, Pacific 
Ocean 

San Clemente 
Coastal Streams 

County of Orange 
Dana Point 
Orange County 
Flood Control 
District 
San Clemente 
 
 

San Clemente HA Prima Deshecha, Segunda 
Deshecha, Pacific Ocean 

San Mateo Creek County of Orange 
Orange County 
Flood Control 
District 
San Clemente 
 

San Mateo HA San Mateo Creek, 
Christianitos Creek, Pacific 
Ocean 

Note:  The designated Lead Watershed Permittee for each watershed is bolded. 
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a. LEAD WATERSHED PERMITTEE IDENTIFICATION 
 

Watershed Copermittees may identify the Lead Watershed Permittee for their 
WMA.  In the event that a Lead Watershed Permittee is not selected and 
identified by the Watershed Copermittees, by default the Copermittee identified in 
Table 3 as the Lead Watershed Permittee for that WMA must be responsible for 
implementing the requirements of the Lead Watershed Permittee in that WMA.  
The Lead Watershed Copermittees must serve as liaisons between the 
Copermittees and Regional Board, where appropriate. 
 

b. WATERSHED MAP 
 
Watershed Copermittees must develop and periodically update a map of the 
WMA to facilitate planning, assessment, and collaborative decision-making.  As 
determined appropriate, the map must include features such as receiving waters 
(including the Pacific Ocean); Clean Water Act section 303(d) impaired receiving 
waters; land uses, MS4s; major highways; jurisdictional boundaries; and 
inventoried commercial, industrial, and municipal sites. 
 

c. ANNUAL WATERSHED WATER QUALITY ASSESSMENT 
 

(1) Assess Conditions:  Watershed Copermittees must annually assess the water 
quality of receiving waters in their WMA.  This assessment must use 
applicable water quality data, reports, and analyses generated in accordance 
with the requirements of this Order and the Receiving Waters and Urban 
Runoff Monitoring and Reporting Program, as well as applicable information 
available from Copermittees and other public and private organizations.   
 

(2) Identify Problems and Select Priority Pollutant(s):  The assessment and 
analysis must annually identify the WMA’s water quality problems that are 
partially or fully attributable to MS4 discharges.  Identified water quality 
problems must include CWA section 303(d) listings, persistent violations of 
water quality standards, toxicity, hydromodification, impacts to beneficial 
uses, and other pertinent conditions.  From the list of water quality problems, 
the high priority water quality problems of the WMA must be identified.  High 
priority problems selected must include those water quality problems which 
most significantly exceed or affect water quality standards (water quality 
objectives and beneficial uses).  
 

(3) Identify Sources of Pollutants:  The annual assessments must include 
identification of the likely sources of the WMA’s high priority water quality 
problems. 
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d. WATERSHED STRATEGY:  EVALUATION AND SELECTION OF MANAGEMENT OPTIONS 
 

Watershed Copermittees must develop a collective watershed strategy to abate 
the sources and reduce the discharges causing the high priority water quality 
problems of the WMA.  The strategy must guide Watershed Copermittee 
selection and implementation of Watershed URMP Activities, so that the 
Watershed Activities selected and implemented are appropriate for each 
Watershed Copermittee’s contribution to the WMA’s high priority water quality 
problems. 

 
(1) Evaluation of Management Options:  Watershed Permittees within a WMA 

must evaluate management options in response to each annual watershed 
water quality assessment.   Permittees must identify actions necessary to 
reduce priority pollutant discharges from the MS4, including actions to resolve 
key uncertainties and to verify assumptions. 

 
(2) Selection of Management Options / Watershed Activities List:  Each 

Watershed Permittee within a WMA must select management practices to 
implement in response to the annual evaluation of management options.  
Each Permittee must establish an implementation schedule for the selected 
management options. 
 

(3) Role of Lead Permittee 
 

(a) The Lead Watershed Permittee must maintain results of the management 
option evaluations.  For structural and nonstructural management 
practices evaluated, the assessment must contain a description of the 
practice(s), conclusions from the evaluation, and whether and when the 
practice is planned for implementation by a Permittee or group of 
Permittees. 

 
(b) The Lead Watershed Permittee must maintain the updated schedule of 

actions to be taken by each Watershed Permittee.  Each activity on the 
Watershed Activities List must include the following information: 
 
(i) A description of the activity; 
(ii) A time schedule for implementation of the activity, including key 

milestones; 
(iii) An identification of the specific responsibilities of Watershed 

Copermittees in completing the activity; 
(iv) A description of how the activity will address the identified high priority 

water quality problem(s) of the watershed; 
(v) A description of how the activity is consistent with the collective 

watershed strategy; 
(vi) A description of the expected effectiveness and benefits of 

implementing the activity; and 
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(vii) A description of how implementation effectiveness will be 
measured. 

 
e. BMP IMPLEMENTATION AND ASSESSMENT 

 
The Watershed Copermittees must implement and assess Watershed Activities 
that address the high priority water quality problems in the WMA.  Watershed 
Activities include both “Water Quality Activities” and “Education Activities” that 
each specifically target the high priority water quality problems in the WMA.  
Water Quality Activities are structural or non-structural measures other than 
education.  Education Activities are outreach and training activities. 

 
(1) BMP Implementation:  Each Watershed Copermittee must implement 

Watershed Activities pursuant to established schedules in the Watershed 
URMP.   During each reporting period, no less than two Watershed Water 
Quality Activities and one Watershed Education Activity must be put into 
effect that can be reasonably expected to provide quantifiable benefits to 
discharge or receiving water quality within each WMA except San Mateo 
Creek.  Activities in San Mateo Creek must be conducted according to the 
developed watershed strategy. (Additional Aliso Creek provisions are in 
Section E.5 below.)   Watershed Activities may be implemented individually or 
collectively, and may be implemented at the watershed or jurisdictional level.   
A Watershed Water Quality Activity implemented on a jurisdictional basis 
must be organized and implemented to target a watershed’s must exceed the 
baseline jurisdictional requirements of the jurisdictional URMP requirements 
(section D) of this Order. 

 
(2) BMP Assessment:  Watershed Permittees must annually assess the success 

of each implemented BMP through monitoring, surveillance, and other 
effective means.  The assessments must include consideration of the 
individual practice, expectations of the activity, adjacent receiving waters, and 
the WMA. 

 
(3) BMP Summaries:  For structural and nonstructural management practices 

implemented, the Watershed Permittees must develop annual summaries that 
contain a description of the practice, capital and maintenance costs, 
expectations for effectiveness, date implemented, and any observed results. 

 
f. INFORMATION EXCHANGE 

 
(1) Copermittee Collaboration and Meetings:  Watershed Copermittees must 

collaborate to develop and implement the Watershed Urban Runoff 
Management Programs.  Watershed Copermittee collaboration must include 
frequent regularly scheduled meetings.   
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(2) Public Participation:  Watershed Copermittees must implement a watershed-
specific public participation mechanism within each watershed.  The 
mechanism must encourage participation from other organizations within the 
watershed (such as water/sewer districts, Orange County Vector Control 
District, Caltrans, non-governmental organizations, etc.). 
 

(3) The Lead Watershed Permittee must make publicly available the 
management option evaluations, watershed activities list, and implemented 
BMP summaries.   

 
g. WATERSHED URMP REVIEW AND UPDATES 

 
Each Watershed URMP must be reviewed annually to identify needed 
modifications and improvements based on the BMP evaluations and 
assessments of water quality data, BMPs, and other pertinent information.  
Individual Watershed Copermittees must also review and modify their 
jurisdictional activities and JURMPs as necessary so that they are consistent with 
the Watershed URMP findings. 

 
h. WATERSHED-BASED LAND USE PLANNING 

 
The Watershed Copermittees must develop, implement, and modify, as 
necessary, a program for encouraging collaborative, watershed-based, land use 
planning in their jurisdictional planning departments. 

 
 
2. Reporting 
 
Each Copermittee must contribute to the development of an annual watershed URMP 
report to be submitted to the Regional Board annually by the Lead Watershed 
Permittee.  The annual watershed URMP report must contain the following information: 

 
a. Annual water quality assessment; 
b. Updated watershed strategy; 
c. Evaluation of BMPs considered to implement the watershed strategy; 
d. Updated watershed URMP activities list, including the status on all selected 

activities; 
e. BMP assessments of implemented watershed URMP activities; 
f. Summaries of implemented BMPs; 
g. Summary of progress toward abating sources and reducing pollutant discharges 

causing the identified high priority water quality problems in the WMA; and 
h. Summary of progress toward achieving short-term and long-term goals. 
 
 
 
 

0002191



Revised Tentative Order - 73 - July 6, 2007 
No. R9-2007-0002 

3. Aliso Creek Watershed URMP Provisions 
 
The following provisions apply to the Aliso Creek watershed URMP.  Requirements in 
this subsection must supersede requirements prescribed by the Regional Board on 
October 18, 2005.8  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    
 

b. Each Copermittee must provide annual reports by March 1 of each year 
beginning in 2008 for the preceding annual period of January through December.  
The annual reports must contain the following information: 

 
(1) Water quality data and assessment from the Revised Aliso Creek Program.   

Each municipality must implement the monitoring and reporting program 
described in the Revised Aliso Creek Program.  All information submitted in 
the report must conform to a SWAMP-Compatible Quality Assurance Project 
Plan9.  The report must contain an assessment of compliance with applicable 
water quality standards for each monitoring station.  The report must include 
data in tabular and graphical form, and electronic data must be submitted to 
the Regional Board upon request. 
 

(2) Program Assessment.  A description and assessment of each municipality’s 
program implemented within the high-priority storm drain locations (as 
identified Revised Aliso Creek Program) to reduce discharges of indicator 
fecal bacteria/pathogens.  Monitoring alone is not sufficient to assess 
progress of the municipal programs.  Municipalities must demonstrate each 
year that their programs are effective and resulting in a reduction of bacteria 
sources. 

 
(i) For structural and nonstructural management practices implemented, the 

assessment must contain a description of the practice, capital and 
maintenance costs, expectations for effectiveness, date implemented, and 
any observed results. 

 

                                            
8 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since Spring 2001 pursuant to an Investigative Order from the 
Regional Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive 
officer revised the Investigative Order and instituted the new monitoring and reporting requirements.  
9 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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(ii) For structural and nonstructural management practices evaluated, the 
assessment must contain a description of the practice(s), conclusions 
from the evaluation, and whether and when the practice is planned for 
implementation by the municipality or group of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status reports 

must be provided by each municipality that discuss the causes of impairment 
and subsequent management activities implemented within the reporting 
period in the high priority areas and the planned activities for the next 
reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the Regional 

Board must include the following certification statement signed by either the 
principal executive officer, ranking elected official, or duly authorized 
representative of that person: 
 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of my 
knowledge and belief, true, accurate, and complete.  I am aware that there 
are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

 
c. The annual reports must be submitted until the Regional Board determines they 

are no longer warranted.  If requested by a municipality, the monitoring program 
may be modified or reduced by the Regional Board.  The monitoring program 
and annual reporting may be modified in response to adopted TMDLs. 
 

d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 
reduce bacteria in the Aliso Creek watershed.  
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F. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

 
b. Each analysis must include a narrative description of circumstances resulting in a 

25% or greater annual change for any budget line items. 
 
c. Each analysis must include a qualitative or quantitative description of fiscal 

benefits realized from implementation of the storm water protection program. 
 
3. Business Plan:  Prior to expiration of this Order (five years after adoption), each 

Copermittee must submit to the Regional Board a Municipal Storm Water Funding 
Business Plan that identifies a long-term funding strategy for program evolution and 
funding decisions.  The Business Plan must identify planned funding methods and 
mechanisms for municipal storm water management.  It should identify the following 
items: 

 
a. Program components of the municipal storm water program; 
b. Linkages and dependencies among program components. 
c. Problems addressed by the storm water program; 
d. Storm water program priorities; 
e. Services provided by the storm water program; 
f. Public participation; 
g. Available funding methods and mechanisms and associated legal constraints; 
h. Partnerships with other public agencies; 
i. Partnerships with the private sector; 
j. Use of technology to improve efficiency; and 
k. Anticipated local, state, and federal regulations that affect storm water 

management or funding options. 
 
4. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JURMP report. 
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G. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
a. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS 

 
Beginning with the Annual Report due in 2009, each Copermittee must annually 
assess the effectiveness of its Jurisdictional Urban Runoff Management Program 
(JURMP) implementation at meeting the following objectives: 

 
(1) Objective for 303(d) Waterbodies: Reduce pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of pollutants from its MS4 
into each 303(d)-listed waterbody for which that waterbody is impaired.  
Assessment measures must be developed for each of the six outcome 
levels described by CASQA.10 

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 
causing or contributing to conditions of impairment.  

 
(2) Objective for Environmentally-Sensitive Areas: Prevent MS4 discharges from 

causing or contributing to conditions of pollution, nuisance, or contamination. 
 

(a) Each Copermittee must establish annual measures or methods 
specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

 
 
 
 

                                            
10 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order. 
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(3) Objectives for major program component outcomes: Determined by Each 
Copermittee. 
 
(a) Each Copermittee must annually develop objectives for each program 

component in Section D and the overall JURMP.  The objectives must be 
established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

 
(b) Each Copermittee must develop and conduct an Integrated Assessment11 

of each program component in Section D and the overall JURMP using a 
combination of outcomes as appropriate to the objectives. 

 
(c) Assessment approaches for program implementation must include a mix 

of specific activities and general program components. 
 

b. ASSESSMENT REVIEW AND PROGRAM MODIFICATIONS 
 

(1) Based on the results of the effectiveness assessment, each Copermittee 
must annually review its jurisdictional activities or BMPs to identify 
modifications and improvements needed to maximize Jurisdictional Urban 
Runoff Management Program effectiveness, as necessary to achieve 
compliance with section A of this Order.   

 
(2) The Copermittees must develop and implement a plan and schedule to 

address the identified modifications and improvements.   
 

(3) Jurisdictional activities/BMPs that are ineffective or less effective than other 
comparable jurisdictional activities/BMPs must be replaced or improved upon 
by implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable 
to the water quality problems must be modified and improved to correct the 
water quality problems. 

 
2. Effectiveness Assessment Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  Beginning with 
the Annual Report due in 2009, the Program Effectiveness reporting must 
include: 
 

                                            
11 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
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(1) 303(d) waterbodies:  A description and results of the annual assessment 
measures or methods specifically for reducing discharges of pollutants from 
its MS4 into each 303(d)-listed waterbody; 

 
(2) ESAs:  A description and results of the annual assessment measures or 

methods specifically for managing discharges of pollutants from its MS4 into 
each downstream ESA; 

 
(3) Other Program Components:  A description of the objectives and 

corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable; 

 
(4) A description of the steps taken to use dry-weather and wet-weather 

monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

 
(5) A description of the steps that will be taken to improve the Copermittee’s 

ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(6) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Urban Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   

 
 
H. REPORTING 
 
Information to be reported to the Regional Board is described in each Section of this 
Order.  This section describes the reporting process. 
 
1. Urban Runoff Management Plans 

 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section D of this 
Order is referred to as the Jurisdictional Urban Runoff Management Plan.  
Each Copermittee must revise and update its existing Jurisdictional Urban 
Runoff Management Plan so that it describes all activities the Copermittee will 
undertake to implement the requirements of this Order.  Each Copermittee 
must submit its updated and revised Jurisdictional Urban Runoff Management 
Plan to the Regional Board 365 days after adoption of this Order.  
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(2) At a minimum, each Copermittee’s JURMP must be updated and revised to 
demonstrate compliance with each applicable section of this Order. 

 
b. WATERSHED URBAN RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees:  The written account of the program conducted by each 

watershed group of Copermittees is referred to as the Watershed Urban 
Runoff Management Plan.  The Copermittees within each watershed are be 
responsible for updating and revising each Watershed Urban Runoff 
Management Plan, as specified in Table 3 above.  Each Watershed Urban 
Runoff Management Plan must be updated and revised to describe all 
activities the watershed Copermittees will undertake to implement the 
Watershed Urban Runoff Management Plan requirements of section E of this 
Order. 

 
(2) Lead Watershed Permittee:  Each Lead Watershed Permittee is responsible 

for producing its respective Watershed Urban Runoff Management Plan, as 
well as for coordination and meetings amongst all member watershed 
Copermittees.  Each Lead Watershed Permittee is further responsible for the 
submittal of the Watershed Urban Runoff Management Plan to the Principal 
Permittee by the date specified by the Principal Permittee. 

 
(3) Principal Permittee:  The Principal Permittee must assemble and submit 

updated Watershed Urban Runoff Management Plans to the Regional Board 
on January 31, 2009 in the form of the WURMP annual report.   

 
 
2. Other Required Reports and Plans 

 
a. SUSMP UPDATES 

 
(1) Each Copermittee must submit its updated local SUSMP in accordance with 

the applicable requirements of section D.1 with the JURMP 365 days after 
adoption of this Order.   

 
(2) For SUSMP-related requirements of Section D.1 with subsequent 

implementation due dates, updated SUSMPs must be submitted with the 
JURMP annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Permittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
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At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ urban runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 

 
3. Annual Reports 

 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) ANNUAL 

REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JURMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Copermittee must submit to the Principal 
Permittee its individual JURMP Annual Report by the date specified by the 
Principal Permittee.  Each individual JURMP Annual Report must be a 
comprehensive description of all activities conducted by the Copermittees to 
meet all requirements of each component of section D of this Order. The 
reporting period for these annual reports must be the previous fiscal year.  
For example, the report submitted September 30, 2008 must cover the 
reporting period July 1, 2007 to June 30, 2008. 

 
(2) Principal Permittee: The Principal Permittee is responsible for collecting and 

assembling each Copermittee’s individual JURMP Annual Report. The 
Principal Permittee must submit Unified JURMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 2008.  The Unified JURMP Annual Report must contain the 13 
individual JURMP Annual Reports.   

 
(3) Each JURMP Annual Report must contain, at a minimum, the information 

required to be reported annually in: 
(a) Each reporting sub-section of Section D of this Order; 
(b) Section F (Fiscal Analysis) of this Order; and 
(c) Section G (Program Effectiveness) of this Order. 

 
(4) Each JURMP Annual Report must also include the following information 

regarding non-storm water discharges (see Section B.2. of this Order): 
(a) Identification of non-storm water discharge categories identified as a 

source of pollutants to waters of the U.S. 
(b) A description of whether non-storm water discharge categories identified 

under section B.2 above will be prohibited or required to implement 
appropriate control measures to reduce the discharge of pollutants to the 
MEP. 
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(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified under section (a)i above. 

(d) A description of a program to reduce pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
b. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM (WURMP) ANNUAL REPORTS 

 
(1) Lead Watershed Permittee:   Each Lead Watershed Permittee must generate 

watershed-specific WURMP Annual Reports for its respective watershed(s), 
as they are outlined in Table 3 of Order No. R9-2007-0002.  Copermittees 
within each watershed must collaborate with the Lead Watershed Permittee 
to generate the WURMP Annual Reports. 

 
(2) Each WURMP Annual Report must, at a minimum, contain the information 

required in sections E.2 and E.3 of this Order for the reporting period.  Each 
WURMP Annual Report must also serve as an update to the WURMP.    

 
(3) Principal Permittee:  The Unified WURMP Annual Report must contain the 

nine separate Watershed Urban Runoff Management Program Annual 
Reports.  Each Lead Watershed Copermittee must submit to the Principal 
Permittee a WURMP Annual Report by the date specified by the Principal 
Permittee.  The Principal Permittee must assemble and submit the Unified 
WURMP Annual Report to the Regional Board by January 31, 2009 and 
every January 31 thereafter.  The reporting period for these annual reports is 
the previous fiscal year.  For example, the report submitted January 31, 2009 
must cover the reporting period July 1, 2007 to June 30, 2008. 

 
 
4. Interim Reporting Requirements 

 
For the July 2006–June 2007 reporting period, Jurisdictional URMP and Watershed 
URMP Annual Reports must be submitted on January 31, 2008.  Each Jurisdictional 
URMP and Watershed URMP Annual Report submitted for this reporting period 
must, at a minimum, include comprehensive descriptions of all activities conducted 
to fully implement the Copermittees’ Jurisdictional URMP and Watershed URMP 
documents, as those documents were developed to comply with the requirements of 
Order No. 2002-01.  The Principal Permittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 
2002-01.   
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5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Permittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible. 
 

 
I. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Urban Runoff Management Programs and/or 
Watershed Urban Runoff Management Programs may be initiated by the Executive 
Officer of the Regional Board or by the Copermittees.  Requests by Copermittees 
must be made to the Executive Officer, and must be submitted during the annual 
review process.  Requests for modifications should be incorporated, as appropriate, 
into the Annual Reports or other deliverables required or allowed under this Order. 

 
1. Minor Modifications:  Minor modifications to Jurisdictional Urban Runoff 

Management Programs, and/or Watershed Urban Runoff Management Programs, 
may be accepted by the Executive Officer where the Executive Officer finds the 
proposed modification complies with all discharge prohibitions, receiving water 
limitations, and other requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor must require amendment of this Order in accordance with this Order’s 
rules, policies, and procedures. 

 
 
J. PRINCIPAL PERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Permittee and notify the Regional Board of the name of the Principal 
Permittee.  The Principal Permittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
before the Regional Board. 

 
2. Coordinate permit activities among the Copermittees and facilitate collaboration on 

the development and implementation of programs required under this Order. 
 
3. Integrate individual Copermittee documents and reports into single unified 

documents and reports for submittal to the Regional Board as required under this 
Order.  
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4. Produce and submit documents and reports as required by section H of this Order 

and Receiving Waters Monitoring and Reporting Program No. R9-2007-02. 
 
5. Submit to the Regional Board, within 180 days of adoption of this Order, a formal 

agreement between the Copermittees which provides a management structure for 
meeting the requirements of this Order (as described in section J).   

 
 
K. RECEIVING WATERS AND URBAN RUNOFF MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and Urban Runoff Monitoring and 
Reporting Program No. R9-2007-0002. 
 
 
L. STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND 

NOTIFICATIONS 
 
1. Each Copermittee must comply with Standard Provisions, Reporting Requirements, 

and Notifications contained in Attachment B of this Order.  This includes  
24 hour/5 day reporting requirements for any instance of non-compliance with this 
Order as described in section 5.e of Attachment B. 

 
2. All plans, reports and subsequent amendments submitted in compliance with this 

Order must be implemented immediately (or as otherwise specified).  All submittals 
by Copermittees must be adequate to implement the requirements of this Order. 

 
I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true, and 
correct copy of an Order adopted by the California Regional Water Quality Control 
Board, San Diego Region, on (DATE). 
 
 
 
      __________ TENTATIVE ________ 
          John H. Robertus 
          Executive Officer 
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ATTACHMENT A 
 

BASIN PLAN PROHIBITIONS 
 
California Water Code Section 13243 provides that a Regional Board, in a water quality 
control plan, may specify certain conditions or areas where the discharge of waste or 
certain types of waste is not permitted.  The following discharge prohibitions are 
applicable to any person, as defined by Section 13050(c) of the California Water Code, 
who is a citizen, domiciliary, or political agency or entity of California whose activities in 
California could affect the quality of waters of the state within the boundaries of the San 
Diego Region. 
 
1. The discharge of waste to waters of the state in a manner causing, or threatening 

to cause a condition of pollution, contamination or nuisance as defined in 
California Water Code Section 13050, is prohibited. 

 
2. The discharge of waste to land, except as authorized by waste discharge 

requirements or the terms described in California Water Code Section 13264 is 
prohibited. 

 
3. The discharge of pollutants or dredged or fill material to waters of the United 

States except as authorized by a NPDES permit or a dredged or fill material 
permit (subject to the exemption described in California Water Code Section 
13376) is prohibited. 

 
4. Discharges of recycled water to lakes or reservoirs used for municipal water 

supply or to inland surface water tributaries thereto are prohibited, unless this 
Regional Board issues a NPDES permit authorizing such a discharge; the 
proposed discharge has been approved by the State Department of Health 
Services and the operating agency of the impacted reservoir; and the discharger 
has an approved fail-safe long-term disposal alternative. 

 
5. The discharge of waste to inland surface waters, except in cases where the 

quality of the discharge complies with applicable receiving water quality 
objectives, is prohibited.  Allowances for dilution may be made at the discretion of 
the Regional Board.  Consideration would include streamflow data, the degree of 
treatment provided and safety measures to ensure reliability of facility 
performance.  As an example, discharge of secondary effluent would probably be 
permitted if streamflow provided 100:1 dilution capability. 

 
6. The discharge of waste in a manner causing flow, ponding, or surfacing on lands 

not owned or under the control of the discharger is prohibited, unless the 
discharge is authorized by the Regional Board. 

 
7. The dumping, deposition, or discharge of waste directly into waters of the state, 

or adjacent to such waters in any manner which may permit its being transported 
into the waters, is prohibited unless  authorized by the Regional Board. 
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8. Any discharge to a storm water conveyance system that is not composed entirely 
of "storm water" is prohibited unless authorized by the Regional Board.  [The 
federal regulations, 40 CFR 122.26(b)(13), define storm water as storm water 
runoff, snow melt runoff, and surface runoff and drainage.  40 CFR 122.26(b)(2) 
defines an illicit discharge as any discharge to a storm water conveyance system 
that is not composed entirely of storm water except discharges pursuant to a 
NPDES permit and discharges resulting from fire fighting activities. [§122.26 
amended at 56 FR 56553, November 5, 1991; 57 FR 11412, April 2, 1992]. 

 
9. The unauthorized discharge of treated or untreated sewage to waters of the state 

or to a storm water conveyance system is prohibited. 
 
10. The discharge of industrial wastes to conventional septic tank/subsurface 

disposal systems, except as authorized by the terms described in California 
Water Code Section 13264, is prohibited. 

 
11. The discharge of radioactive wastes amenable to alternative methods of disposal 

into the waters of the state is prohibited. 
 
12. The discharge of any radiological, chemical, or biological warfare agent into 

waters of the state is prohibited. 
 
13. The discharge of waste into a natural or excavated site below historic water 

levels is prohibited unless the discharge is authorized by the Regional Board. 
 
14. The discharge of sand, silt, clay, or other earthen materials from any activity, 

including land grading and construction, in quantities which cause deleterious 
bottom deposits, turbidity or discoloration in waters of the state or which 
unreasonably affect, or threaten to affect, beneficial uses of such waters is 
prohibited. 

 
15. The discharge of treated or untreated sewage from vessels to Mission Bay, 

Oceanside Harbor,  Dana Point Harbor, or other small boat harbors is prohibited. 
 
16. The discharge of untreated sewage from vessels to San Diego Bay is prohibited. 
 
17. The discharge of treated sewage from vessels to portions of San Diego Bay that 

are less than 30 feet deep at mean lower low water (MLLW) is prohibited. 
 
18. The discharge of treated sewage from vessels, which do not have a properly 

functioning US Coast Guard certified Type I or Type II marine sanitation device, 
to portions of San Diego Bay that are greater than 30 feet deep at mean lower 
low water (MLLW) is prohibited. 
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ATTACHMENT B 
 

STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND NOTIFICATIONS 
 
1. STANDARD PROVISIONS – PERMIT COMPLIANCE [40 CFR 122.41] 

 
(a) Duty to comply  [40 CFR 122.41(a)].   
 

(1) The Copermittee must comply with all of the conditions of this Order.  Any 
noncompliance constitutes a violation of the Clean Water Act (CWA) and the 
California Water Code (CWC) and is grounds for enforcement action, for permit 
termination, revocation and reissuance, or modification; or denial of a permit 
renewal application. 
 

(2) The Copermittee shall comply with effluent standards or prohibitions established 
under section 307(a) of the CWA toxic pollutants and with standards for sewage 
sludge use or disposal established under section 405(d) of the CWA within the 
time provided in the regulations that establish these standards or prohibitions or 
standards for sewage sludge use or disposal, even if the Order has not yet been 
modified to incorporate the requirement. 

 
(b) Need to halt or reduce activity not a defense  [40 CFR 122.41(c)].  It shall not be a 

defense for the Copermittee in an enforcement action that it would have been 
necessary to halt or reduce the permitted activity in order to maintain compliance 
with the conditions of this Order.  

  
(c) Duty to mitigate  [40 CFR 122.41(d)].  The Copermittee shall take all reasonable 

steps to minimize or prevent any discharge or prevent any discharge or sludge use 
or disposal in violation of this Order that has a reasonable likelihood of adversely 
affecting human health or the environment. 

 
(d) Proper operation and maintenance  [40 CFR 122.41(e)].  The Copermittee shall at all 

times properly operate and maintain all facilities and systems of treatment and 
control (and related appurtenances) which are installed or used by the Copermittee 
to achieve compliance with the conditions of this Order.  Proper operation and 
maintenance also includes adequate laboratory controls and appropriate quality 
assurance procedures.  This provision requires the operation of back-up or auxiliary 
facilities or similar systems that are installed by the Copermittee only when 
necessary to achieve compliance with the conditions of this Order. 

 
(e) Property rights  [40 CFR 122.41(g)].   
 

(1) This Order does not convey any property rights of any sort or any exclusive 
privilege.   

(2) The issuance of this Order does not authorize any injury to persons or property 
or invasion of other private rights, or any infringement of State or local law or 
regulations. 
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(f) Inspection and entry  [40 CFR 122.41(i)].  The Copermittee shall allow the Regional 
Water Quality Control Board, San Diego Region (Regional Board), State Water 
Resources Control Board (SWRCB), United States Environmental Protection Agency 
(USEPA), and/or their authorized representatives (including an authorized contractor 
acting as their representative), upon presentation of credentials and other documents 
as may be required by law, to: 
 
(1) Enter upon the Copermittee’s premises where a regulated facility or activity is 

located or conducted, or where records must be kept under the conditions of this 
Order; 

(2) Have access to and copy, at reasonable times, any records that must be kept 
under the conditions of this Order; 

(3) Inspect and photograph, at reasonable times, any facilities, equipment (including 
monitoring and control equipment), practices, or operations regulated or required 
under this Order; and 

(4) Sample or monitor, at reasonable times, for the purpose of assuring Order 
compliance or as otherwise authorized by the CWA or the CWC, any substances 
or parameters at any location. 

 
(g) Bypass [40 CFR 122.41(m)]     

 
(1) Definitions: 

 
i) "Bypass" means the intentional diversion of waste streams from any portion 

of a treatment facility. 
ii) "Severe property damage" means substantial physical damage to property, 

damage to the treatment facilities, which causes them to become inoperable, 
or substantial and permanent loss of natural resources that can reasonably 
be expected to occur in the absence of a bypass.  Severe property damage 
does not mean economic loss caused by delays in production. 

 
(2) Bypass not exceeding limitations - The Copermittee may allow any bypass to 

occur which does not cause exceedances of effluent limitations, but only if it also 
is for essential maintenance to assure efficient operation.  These bypasses are 
not subject to the provisions listed in Standard Provisions – Permit Compliance 
(g)(3), (g)(4) and (g)(5) below. 
 

(3) Prohibition of Bypass - Bypass is prohibited, and the Regional Board may take 
enforcement action against a Copermittee for bypass, unless: 
 
i) Bypass was unavoidable to prevent loss of life, personal injury, or severe 

property damage; 
ii) There were no feasible alternatives to the bypass, such as the use of 

auxiliary treatment facilities, retention of untreated wastes, or maintenance 
during normal periods of equipment downtime.  This condition is not satisfied 
if adequate back-up equipment should have been installed in the exercise of 
reasonable engineering judgment to prevent a bypass which occurred during 
normal periods of equipment downtime or preventive maintenance; and 

iii) The Copermittee submitted notice as required under Standard Provisions – 
Permit Compliance (g)(3) above.   
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(4) Notice 
 
i) Anticipated bypass.  If the Copermittee knows in advance of the need for a 

bypass, it shall submit a notice, if possible at least ten days before the date of 
the bypass. 

ii) Unanticipated bypass.  The Copermittee shall submit notice of an 
unanticipated bypass as required in Standard Provisions 5(e) below (24-hour 
notice). 
 

(h) Upset  [40 CFR 122.41(n)] Upset means an exceptional incident in which there is 
unintentional and temporary noncompliance with technology based effluent 
limitations because of factors beyond the reasonable control of the Copermittee.  An 
upset does not include noncompliance to the extent caused by operational error, 
improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventive maintenance, or careless or improper operation.  
 
(1) Effect of an upset.  An upset constitutes an affirmative defense to an action 

brought for noncompliance with such technology based permit effluent limitations 
if the requirements of Standard Provisions – Permit Compliance (h)(2) below are 
met.  No determination made during administrative review of claims that 
noncompliance was caused by upset, and before an action for noncompliance, is 
final administrative action subject to judicial review. 
 

(2) Conditions necessary for a demonstration of upset.  A Copermittee who wishes 
to establish the affirmative defense of upset shall demonstrate, through properly 
signed, contemporaneous operating logs, or other relevant evidence that: 

 
i) An upset occurred and that the Copermittee can identify the cause(s) of the 

upset; 
ii) The permitted facility was at the time being properly operated; 
iii) The Copermittee submitted notice of the upset as required in Standard 

Provisions – Permit Compliance (5)(e)(ii)(B) below (24-hour notice); and 
iv) The Copermittee complied with any remedial measures required under 

Standard Provisions – Permit Compliance 1(c) above. 
 

(3) Burden of Proof.  In any enforcement proceeding, the Copermittee seeking to 
establish the occurrence of an upset has the burden of proof. 
 

 
2. STANDARD PROVISIONS – PERMIT ACTION 
 
(a) General  [40 CFR 122.41(f)] This Order may be modified, revoked and reissued, or 

terminated for cause.  The filing of a request by the Copermittee for modification, 
revocation and reissuance, or termination, or a notification of planned changes or 
anticipated noncompliance does not stay any Order condition. 
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(b) Duty to reapply [40 CFR 122.41(b)].  If the Copermittee wishes to continue an activity 
regulated by this Order after the expiration date of this Order, the Copermittee must 
apply for and obtain new permit. 

 
(c) Transfers.  This Order is not transferable to any person except after notice to the 

Regional Board.  The Regional Board may require modification or revocation and 
reissuance of the Order to change the name of the Copermittee and incorporate 
such other requirements as may be necessary under the CWA and the CWC.  

 
3. STANDARD PROVISIONS – MONITORING 
 
(a) Samples and measurements taken for the purpose of monitoring shall be 

representative of the monitored activity. [40 CFR Section 122.41 (j) (1)] 
  
(b) Monitoring results must be conducted according to test procedures under 40 CFR 

Part 136, or in the case of sludge use or disposal, approved under 40 CFR Part 136 
unless otherwise specified in 40 CFR Part 503 unless other test procedures have 
been specified in this Order [40 CFR Section 122.41(j)(4)][40 CFR Section 
122.44(i)(1)(iv)]. 

 
4. STANDARD PROVISIONS – RECORDS 
 
(a) Except for records of monitoring information required by this Order related to the 

Copermittee’s sewage sludge use and disposal activities, which shall be retained for 
a period of at least five years (or longer as required by 40 CFR Part 503), the 
Copermittee shall retain records of all monitoring information, including all calibration 
and maintenance records and all original strip chart recordings for continuous 
monitoring instrumentation, copies of all reports required by this Order, and records 
of all data used to complete the application for this Order, for a period of at least 
three (3) years from the date of the sample, measurement, report or application,  
This period may be extended by request of the Regional Water Board Executive 
Officer at any rime [40 CFR Section 122.41(j)(2)]. 

  
(b) Records of monitoring information [40 CFR 122.41(j) (3)] shall include: 
 

(1) The date, exact place, and time of sampling or measurements; 
(2) The individual(s) who performed the sampling or measurements; 
(3) The date(s) analyses were performed; 
(4) The individual(s) who performed the analyses; 
(5) The analytical techniques or methods used; and 
(6) The results of such analyses. 

 
(c) Claims of confidentiality [40 CFR Section 122.7(b)] of the following information will be 

denied: 
 

(1) The name and address of any permit applicant or Copermittee; and 
(2) Permit applications and attachments, permits and effluent data. 
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5. STANDARD PROVISIONS – REPORTING 
 
(a)  Duty to provide information [40 CFR 122.41(h)].  The Copermittee shall furnish to the 

Regional Board, SWRCB, or USEPA within a reasonable time, any information which 
the Regional Board, SWRCB, or USPEA may request to determine whether cause 
exists for modifying, revoking and reissuing, or terminating this Order or to determine 
compliance with this Order.  Upon request, the Copermittee shall also furnish to the 
Regional Board, SWRCB, or USEPA, copies of records required to be kept by this 
Order. 

 
��� Signatory and Certification Requirements [40 CFR 122.41(k)]      
 

(1) All applications, reports, or information submitted to the Regional Board, 
SWRCB, or USEPA shall be signed and certified in accordance with Standard 
Provisions – Reporting 5(b)ii), 5(b)iii), 5(b)iv), and 5(b) (see 40 CFR 122.22) 

 
(2) Applications [40 CFR 122.22(a)(3)] All permit applications shall be signed by 

either a principal executive officer or ranking elected official. 
 
(3) Reports [40 CFR 122.22(b)].  All reports required by this Order, and other 

information requested by the Regional Board, SWRCB, or USEPA shall be 
signed by a person described in Standard Provisions – Reporting 5(b)(2) above, 
or by a duly authorized representative of that person.  A person is a duly 
authorized representative only if: 
 
i) The authorization is made in writing by a person described in Standard 

Provisions-Reporting 5(b)(2) above; 

ii) The authorization specifies either an individual or a position having 
responsibility for the overall operation of the regulated facility or activity, such 
as the position of plant manager, operator of a well or a well field, 
superintendent, position of equivalent responsibility, or an individual or 
position having overall responsibility for environmental matters for the 
company. (A duly authorized representative may thus be either a named 
individual or any individual occupying a named position.); and, 

iii) The written authorization is submitted to the Regional Water Board and State 
Water Board. 
 

(4) Changes to authorization [40 CFR Section 122.22(c)] If an authorization under 
Standard Provisions – Reporting 5(b)(3)of this reporting requirement is no longer 
accurate because a different individual or position has responsibility for the 
overall operation of the facility, a new authorization satisfying the requirements of 
Standard Provisions – Reporting 5(b)(3) above must be submitted to the 
Regional Water Board and State Water Board prior to or together with any 
reports, information, or applications to be signed by an authorized representative. 
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(5) Certification [40 CFR Section 122.22(d)] Any person signing a document under 
Standard Provisions – Reporting 5(b)(2), or 5(b)(3) above shall make the 
following certification: 
 
”I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person or persons who 
manage the system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my knowledge and belief, 
true, accurate, and complete.  I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and imprisonment for 
knowing violations.” 

 
(c) Monitoring reports.  [40 CFR 122.41(l)(4)]  
 

(1) Monitoring results shall be reported at the intervals specified in the Receiving 
Waters and Urban Runoff Monitoring and Reporting Program No. R9-2007-0001. 

  
(2) Monitoring results must be reported on a Discharge Monitoring Report (DMR) 

form or forms provided or specified by the Regional Board or SWRCB for 
reporting results of mentoring of sludge use or disposal practices. 

 
(3) If the Copermittee monitors any pollutant more frequently than required by this 

Order using test procedures approved under 40 CFR Part 136 or, in the case of 
sludge use or disposal, approved under 40 CFR Part 136 unless otherwise 
specified in 40 CFR Part 503, or as specified in this Order, the results of this 
monitoring shall be included in the calculation and reporting of the data submitted 
in the DMR or sludge reporting form specified by the Regional Board. 

 
(4) Calculations for all limitations, which require averaging of measurements, shall 

utilize an arithmetic mean unless otherwise specified in this Order.  
  
(d) Compliance schedules.  [40 CFR Section 122.41(l)(5)]  Reports of compliance or 

noncompliance with, or any progress reports on, interim and final requirements 
contained in any compliance schedule of this Order shall be submitted no later than 
14 days following each schedule date. 

  
(e) Twenty-four hour reporting [40 CFR Section 122.41(l)(6)] 

 
(1) The Copermittee shall report any noncompliance that may endanger health or 

the environment.  Any information shall be provided orally within 24 hours from 
the time the Copermittee becomes aware of the circumstances.  A written 
submission shall also be provided within five (5) days of the time the Copermittee 
becomes aware of the circumstances.  The written submission shall contain a 
description of the noncompliance and its cause; the period of noncompliance, 
including exact dates and times, and if the noncompliance has not been 
corrected, the anticipated time it is expected to continue; and steps taken or 
planned to reduce, eliminate, and prevent reoccurrence of the noncompliance.  
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(2) The following shall be included as information, which must be reported within 24 
hours under this paragraph:  

i) Any unanticipated bypass that exceeds any effluent limitation in the Order 
(See 40 CFR 122.41(g)).  

ii) Any upset which exceeds any effluent limitation in this Order.  
 

(3) The Regional Board may waive the above-required written report under this 
provision on a case-by-case basis if the oral report has been received within 24 
hours. 
 

(f) Planned changes.  [40 CFR Section 122.41(l)(1)]  The Copermittee shall give notice 
to the Regional Board as soon as possible of any planned physical alterations or 
additions to the permitted facility.  Notice is required under this provision only when:  

 
(1) The alteration or addition to a permitted facility may meet one of the criteria for 

determining whether a facility is a new source in 40 CFR 122.29(b); or  
 
(2) The alteration or addition could significantly change the nature or increase the 

quantity of pollutants discharged.  This notification applies to pollutants, which 
are not subject to effluent limitations in this Order.  
 

(3) The alteration or addition results in a significant change in the Copermittee’s 
sludge use or disposal practices, and such alteration, addition, or change may 
justify the application of permit conditions that are different from or absent in the 
existing Order, including notification of additional use or disposal sites not 
reported during the permit application process or not reported pursuant to an 
approved land application plan.  
 

(g) Anticipated noncompliance.  [40 CFR Section 122.41(l)(7)] The Copermittee shall 
give advance notice to the Regional Board or SWRCB of any planned changes in the 
permitted facility or activity, which may result in noncompliance with Order 
requirements.  

 
(h) Other noncompliance  [40 CFR Section 122.41(l) 7)] The Copermittee shall report all 

instances of noncompliance not reported under Standard Provisions 5(c), 5(d), and 
5(e) above, at the time monitoring reports are submitted.  The reports shall contain 
the information listed in  Standard Provision – Reporting 5(e) above.  

 
(i) Other information [40 CFR Section 122.41(l)(8)] When the Copermittee becomes 

aware that it failed to submit any relevant facts in a permit application, or submitted 
incorrect information in a permit application or in any report to the Regional Board, 
SWRCB, or USEPA, the Copermittee shall promptly submit such facts or information.  

 
6. STANDARD PROVISIONS – ENFORCEMENT 
 
(a) The Regional Board is authorized to enforce the terms of this permit under several 

provisions of the CWC, including, but not limited to, Sections 13385, 13386, and 
13387. 
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7. ADDITIONAL STANDARD PROVISIONS 
 

(a) Municipal separate storm sewer systems [40 CFR 122.42(c)].  The operator of a 
large or medium municipal separate storm sewer system or a municipal separate 
storm sewer that has been designated by the Director under 40 CFR 122.26(a)(1)(v) 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: 

(1) The status of implementing the components of the storm water management 
program that are established as permit conditions; 

(2) Proposed changes to the storm water management programs that are 
established as permit conditions.  Such proposed changes shall be consistent 
with 40 CFR 122.26(d)(2)(iii); and 

(3) Revisions, if necessary, to the assessment of controls and the fiscal analysis 
reported in the permit application under 40 CFR 122.26(d)(2)(iv) and 40 CFR 
122.26(d)(2)(v); 

(4) A summary of data, including monitoring data, that is accumulated throughout the 
reporting year; 

(5) Annual expenditures and budget for year following each annual report; 

(6) A summary describing the number and nature of enforcement actions, 
inspections, and public education programs; and 

(7) Identification of water quality improvements or degradation. 
 
(b) Storm water discharges [40 CFR 122.42(d)].  The initial permits for discharges 

composed entirely of storm water issued pursuant to 40 CFR 122.26(e)(7) shall 
require compliance with the conditions of the permit as expeditiously as practicable, 
but in no event later than three years after the date of issuance of the permit. 
 

(c) Other Effluent Limitations and Standards [40 CFR 122.44(b)(1)].  If any toxic effluent 
standard or prohibition (including any schedule of compliance specified in such 
effluent standard or prohibition) is promulgated under Section 307(a) of the CWA for 
a toxic pollutant which is present in the discharge and that standard or prohibition is 
more stringent than any limitation on the pollutant in this Order, the Regional Board 
may institute proceedings under these regulations to modify or revoke and reissue 
the Order to conform to the toxic effluent standard or prohibition. 

 
(d) Discharge is a privilege [CWC section 13263(g)].  No discharge of waste into the 

waters of the State, whether or not such discharge is made pursuant to waste 
discharge requirements, shall create a vested right to continue such discharge.  All 
discharges of waste into waters of the State are privileges, not rights. 

 
(e) Review and revision of Order [CWC section 13263(e)].  Upon application by any 

affected person, or on its own motion, the Regional Board may review and revise this 
permit.  

 
(f) Termination or modification of Order [CWC section13381].  This permit may be 

terminated or modified for causes, including, but not limited to, all of the following: 
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(1) Violation of any condition contained in this Order; 
(2) Obtaining this Order by misrepresentation, or failure to disclose fully all relevant 

facts. 
(3) A change in any condition that requires either a temporary or permanent 

reduction or elimination of the permitted discharge. 
 
(g) Transfers.  When this Order is transferred to a new owner or operator, such 

requirements as may be necessary under the CWC may be incorporated into this 
Order. 

 
(h) Conditions not stayed.  The filing of a request by the Copermittee for modification, 

revocation and reissuance, or termination of this Order, or a notification of planned 
change in or anticipated noncompliance with this Order does not stay any condition 
of this Order. 

 
(i) Availability.  A copy of this Order shall be kept at a readily accessible location and 

shall be available to on-site personnel at all times. 
 
(j) Duty to minimize or correct adverse impacts.  The Copermittees shall take all 

reasonable steps to minimize or correct any adverse impact on the environment 
resulting from noncompliance with this Order, including such accelerated or 
additional monitoring as may be necessary to determine the nature and impact of the 
noncompliance. 
 

(k) Interim Effluent Limitations.  The Copermittee shall comply with any interim effluent 
limitations as established by addendum, enforcement action, or revised waste 
discharge requirements which have been, or may be, adopted by this Regional 
Board. 

 
(l) Responsibilities, liabilities, legal action, penalties [CWC sections 13385 and 13387]. 

The Porter-Cologne Water Quality Control Act provides for civil and criminal 
penalties comparable to, and in some cases greater than, those provided for under 
the CWA. 

Nothing in this Order shall be construed to protect the Copermittee from its liabilities 
under federal, state, or local laws. 
 
Except as provided for in 40CFR 122.41(m) and (n), nothing in this Order shall be 
construed to relieve the Copermittee from civil or criminal penalties for 
noncompliance. 
 
Nothing in this Order shall be construed to preclude the institution of any legal action 
or relieve the Copermittee from any responsibilities, liabilities, or penalties to which 
the Copermittee is or may be subject to under Section 311 of the CWA. 
 
Nothing in this Order shall be construed to preclude institution of any legal action or 
relieve the Copermittee from any responsibilities, liabilities, or penalties established 
pursuant to any applicable state law or regulation under authoring preserved by 
Section 510 of the CWA. 
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(m) Noncompliance.  Any noncompliance with this Order constitutes violation of the CWC 
and is grounds for denial of an application for modification of the Order (also see 40 
CFR 122.41(a). 

 
(n) Director.  For purposes of this Order, the term “Director” used in parts of 40 CFR 

incorporated into this Order by reference and/or applicable to this Order shall have 
the same meaning as the term “Regional Board” used elsewhere in this Order, 
except that in 40 CFR 122.41(h) and (I), “Director” shall mean “Regional Board, 
SWRCB, and USEPA.” 

 
(o) The Regional Board has, in prior years, issued a limited number of individual NPDES 

permits for non-storm water discharges to MS4s.  The Regional Board or SWRCB 
may in the future, upon prior notice to the Copermittee(s), issue an NPDES permit for 
any non-storm water discharge (or class of non-storm water discharges) to a MS4.  
Copermittees may prohibit any non-storm water discharge (or class of non-storm 
water discharges) to a MS4 that is authorized under such separate NPDES permits. 

 
(p) Effective date.  This Order shall become effective on the date of its adoption 

provided the USEPA has no objection.  If the USEPA objects to its issuance, this 
Order shall not become effective until such objection is withdrawn.  This Order 
supersedes Order No. 2001-01 upon the effective date of this Order. 

 
(q) Expiration.  This Order expires five years after adoption. 
 
(r) Continuation of expired order [23 CCR 2235.4].  After this Order expires, the terms 

and conditions of this Order are automatically continued pending issuance of a new 
permit if all requirements of the federal NPDES regulations on the continuation of 
expired permits (40 CFR 122.6) are complied with. 

 
(s) Applications.  Any application submitted by a Copermittee for reissuance or 

modification of this Order shall satisfy all applicable requirements specified in federal 
regulations as well as any additional requirements for submittal of a Report of Waste 
Discharge specified in the CWC and the California Code of Regulations. 

 
(t) Confidentiality.  Except as provided for in 40 CFR 122.7, no information or 

documents submitted in accordance with or in application for this Order will be 
considered confidential, and all such information and documents shall be available 
for review by the public at the Regional Board office. 

 
(u) Severability.  The provisions of this Order are severable, and if any provision of this 

Order, or the application of any provisions of this Order to any circumstance, is held 
invalid, the application of such provision to other circumstances and the remainder of 
this Order shall not be affected thereby. 
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(v) Report submittal.  The Copermittee shall submit reports and provide notifications as 
required by this Order to the following: 

 
NORTHERN WATERSHED PROTECTION UNIT 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 
9174 SKY PARK COURT, SUITE 100 
SAN DIEGO CA 92123-4340 
Telephone: (858) 467-2952   Fax: (858) 571-6972 
 
EUGENE BROMLEY 
US ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 
PERMITS ISSUANCE SECTION (W-5-1) 
75 HAWTHORNE STREET 
SAN FRANCISCO CA 94105 
 

Unless otherwise directed, the Copermittee shall submit one hard copy for the official 
record and one electronic copy of each report required under this Order to the Regional 
Board and one electronic copy to the EPA. 
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ATTACHMENT C 
 

DEFINITIONS 
 

Advanced Treatment- Using mechanical or chemical means to flocculate and remove 
suspended sediment from runoff from construction sites prior to discharge.   
 
Anthropogenic Litter – Trash generated from human activities, not including sediment. 
 
Basin Plan – Water Quality Control Plan, San Diego Basin, Region 9, and amendments, 
developed by the Regional Board. 
 
Beneficial Uses - The uses of water necessary for the survival or well being of man, 
plants, and wildlife.  These uses of water serve to promote tangible and intangible 
economic, social, and environmental goals.  “Beneficial Uses” of the waters of the State 
that may be protected include, but are not limited to, domestic, municipal, agricultural 
and industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and 
preservation and enhancement of fish, wildlife, and other aquatic resources or 
preserves.  Existing beneficial uses are uses that were attained in the surface or ground 
water on or after November 28, 1975; and potential beneficial uses are uses that would 
probably develop in future years through the implementation of various control 
measures.  “Beneficial Uses” are equivalent to “Designated Uses” under federal law.  
[California Water Code Section 13050(f)]. 
 
Best Management Practices (BMPs) - Defined in 40 CFR 122.2 as schedules of 
activities, prohibitions of practices, maintenance procedures, and other management 
practices to prevent or reduce the pollution of waters of the United States.  BMPs also 
include treatment requirements, operating procedures and practices to control plant site 
runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material 
storage.   In the case of municipal storm water permits, BMPs are typically used in place 
of numeric effluent limits. 
 
Bioassessment - The use of biological community information to evaluate the biological 
integrity of a water body and its watershed.  With respect to aquatic ecosystems, 
bioassessment is the collection and analysis of samples of the benthic 
macroinvertebrate community together with physical/habitat quality measurements 
associated with the sampling site and the watershed to evaluate the biological condition 
(i.e. biological integrity) of a water body. 
 
Biocriteria - Under the CWA, numerical values or narrative expressions that define a 
desired biological condition for a water body that are legally enforceable.  The USEPA 
defines biocriteria as: “numerical values or narrative expressions that describe the 
reference biological integrity of aquatic communities inhabiting waters of a given 
designated aquatic life use…(that)…describe the characteristics of water body segments 
least impaired by human activities.”  
 
Biological Integrity - Defined in Karr J.R. and D.R. Dudley. 1981.  Ecological 
perspective on water quality goals.  Environmental Management 5:55-68 as:  “A 
balanced, integrated, adaptive community of organisms having a species composition, 
diversity, and functional organization comparable to that of natural habitat of the region.”   
Also referred to as ecosystem health.  
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Clean Water Act Section 402(p) [33 USC 1342(p)] - The federal statute requiring 
municipal and industrial dischargers to obtain NPDES permits for their discharges of 
storm water. 
 
Clean Water Act Section 303(d) Water Body - An impaired water body in which water 
quality does not meet applicable water quality standards and/or is not expected to meet 
water quality standards, even after the application of technology based pollution controls 
required by the CWA.  The discharge of urban runoff to these water bodies by the 
Copermittees is significant because these discharges can cause or contribute to 
violations of applicable water quality standards. 
 
Construction Site – Any project, including projects requiring coverage under the 
General Construction Permit, that involves soil disturbing activities including, but not 
limited to, clearing, grading, disturbances to ground such as stockpiling, and excavation. 
 
Contamination - As defined in the Porter-Cologne Water Quality Control Act, 
contamination is “an impairment of the quality of waters of the State by waste to a 
degree which creates a hazard to the public health through poisoning or through the 
spread of disease.  ‘Contamination’ includes any equivalent effect resulting from the 
disposal of waste whether or not waters of the State are affected.” 
 
Critical Channel Flow (Qc) – The channel flow that produces the critical shear stress 
that initiates bed movement or that erodes the toe of channel banks.  When measuring 
Qc, it should be based on the weakest boundary material – either bed or bank. 
 
CWA – Federal Clean Water Act 
 
CWC – California Water Code 
 
Development Projects - New development or redevelopment with land disturbing 
activities; structural development, including construction or installation of a building or 
structure, the creation of impervious surfaces, public agency projects, and land 
subdivision. 
 
Dry Season – May 1 through September 30 of each year. 
 
Effectiveness Assessment Outcome Level 1 - Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of 
specific activities prescribed by this Order or established pursuant to it. 
 
Effectiveness Assessment Outcome Level 2 - Changes in Attitudes, Knowledge, and 
Awareness – Level 2 outcomes are measured as increases in knowledge and 
awareness among target audiences such as residents, businesses, and municipal 
employees.   
 
Effectiveness Assessment Outcome Level 3 - Behavioral Change and BMP 
Implementation – Level 3 outcomes measure the effectiveness of activities in affecting 
behavioral change and BMP implementation. 
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Effectiveness Assessment Outcome Level 4 - Load Reductions – Level 4 outcomes 
measure load reductions which quantify changes in the amounts of pollutants associated 
with specific sources before and after a BMP or other control measure is employed. 
 
Effectiveness Assessment Outcome Level 5 - Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s. 
 
Effectiveness Assessment Outcome Level 6 - Changes in Receiving Water Quality – 
Level 6 outcomes measure changes to receiving water quality resulting from discharges 
into and from MS4s, and may be expressed through a variety of means such as 
compliance with water quality objectives or other regulatory benchmarks, protection of 
biological integrity, or beneficial use attainment. 
 
Effluent Limitations – Any restriction imposed on quantities, discharge rates, and 
concentrations of pollutants, which are discharged from point sources into waters of the 
State.  The limitations are designed to ensure that the discharge does not cause water 
quality objectives to be exceeded in the receiving water and does not adversely affect 
beneficial uses.  Effluent limits are typically numeric (e.g., 10 mg/l), but can also be 
narrative (e.g., no toxics in toxic amounts). 
 
Erosion – When land is diminished or worn away due to wind, water, or glacial ice. 
Often the eroded debris (silt or sediment) becomes a pollutant via storm water runoff.  
Erosion occurs naturally but can be intensified by land clearing activities such as 
farming, development, road building, and timber harvesting. 
 
Environmentally Sensitive Areas (ESAs) - Areas that include but are not limited to all 
Clean Water Act Section 303(d) impaired water bodies; areas designated as Areas of 
Special Biological Significance by the State Water Resources Control Board (Water 
Quality Control Plan for the San Diego Basin (1994) and amendments); water bodies 
designated with the RARE beneficial use by the State Water Resources Control Board 
(Water Quality Control Plan for the San Diego Basin (1994) and amendments); areas 
designated as preserves or their equivalent under the Natural Communities 
Conservation Program within the Cities and County of Orange; and any other equivalent 
environmentally sensitive areas which have been identified by the Copermittees. 
 
Feasibility Analysis – Detailed description of the selection process for the treatment 
control BMPs for a Priority Development Project, including justification of why one BMP 
is selected over another.  For a Priority Development Project where a treatment control 
BMP with a low removal efficiency ranking (as identified by the Model SUSMP) is 
proposed, the analysis shall include a detailed and adequate justification exhibiting the 
reasons implementation of a treatment control BMP with a higher removal efficiency is 
infeasible for the Priority Development Project or portion of the Priority Development 
Project.   
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Flow Duration – The long-term period of time that flows occur above a threshold that 
causes significant sediment transport and may cause excessive erosion damage to 
creeks and streams (not a single storm event duration).  The simplest way to visualize 
this is to consider a histogram of pre- and post-project flows using long-term records of 
hourly data. To maintain pre-project flow duration means that the total number of hours 
(counts) within each range of flows in a flow-duration histogram cannot increase 
between the pre- and post-project condition.  Flow duration within the range of 
geomorphologically significant flows is important for managing erosion. 
 
GIS – Geographic Information System 
 
Grading - The cutting and/or filling of the land surface to a desired slope or elevation.  
 
Hazardous Material – Any substance that poses a threat to human health or the 
environment due to its toxicity, corrosiveness, ignitability, explosive nature or chemical 
reactivity.  These also include materials named by the USEPA in 40 CFR 116 to be 
reported if a designated quantity of the material is spilled into the waters of the U.S. or 
emitted into the environment. 
 
Hazardous Waste - Hazardous waste is defined as “any waste which, under Section 
600 of Title 22 of this code, is required to be managed according to Chapter 30 of 
Division 4.5 of Title 22 of this code” [CCR Title 22, Division 4.5, Chapter 11, Article 1]. 
 
Household Hazardous Waste – Paints, cleaning products, and other wastes generated 
during home improvement or maintenance activities. 
 
Hydromodification – The change in the natural watershed hydrologic processes and 
runoff characteristics (i.e., interception, infiltration, overland flow, interflow and 
groundwater flow) caused by urbanization or other land use changes that result in 
increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank 
and shoreline erosion are also considered hydromodification, due to their disruption of 
natural watershed hydrologic processes. 
 
Illicit Connection – Any connection to the MS4 that conveys an illicit discharge. 
 
Illicit Discharge - Any discharge to the MS4 that is not composed entirely of storm 
water except discharges pursuant to a NPDES permit and discharges resulting from fire 
fighting activities [40 CFR 122.26(b)(2)]. 
 
Implementation Assessment – Assessment conducted to determine the effectiveness 
of Copermittee programs and activities in achieving measurable targeted outcomes, and 
in determining whether priority sources of water quality problems are being effectively 
addressed. 
 
Inactive Slopes – Slopes on which no grading or other soil disturbing activities are 
conducted for 10 or more days.   
 
Integrated Assessment – Assessment to be conducted to evaluate whether program 
implementation is properly targeted to and resulting in the protection and improvement of 
water quality. 
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Jurisdictional Urban Runoff Management Plan (JURMP) – A written description of the 
specific jurisdictional urban runoff management measures and programs that each 
Copermittee will implement to comply with this Order and ensure that pollutant discharges 
in urban runoff are reduced to the MEP and do not cause or contribute to a violation of 
water quality standards. 
 
Low Impact Development (LID) – A storm water management and land development 
strategy that emphasizes conservation and the use of on-site natural features integrated 
with engineered, small-scale hydrologic controls to more closely reflect pre-development 
hydrologic functions. 
 
Maximum Extent Practicable (MEP) – The technology-based standard established by 
Congress in CWA section 402(p)(3)(B)(iii) that operators of MS4s must meet.  
Technology-based standards establish the level of pollutant reductions that dischargers 
must achieve, typically by treatment or by a combination of source control and treatment 
control BMPs.   MEP generally emphasizes pollution prevention and source control 
BMPs primarily (as the first line of defense) in combination with treatment methods 
serving as a backup (additional line of defense).   MEP considers economics and is 
generally, but not necessarily, less stringent than BAT.  A definition for MEP is not 
provided either in the statute or in the regulations.  Instead the definition of MEP is 
dynamic and will be defined by the following process over time: municipalities propose 
their definition of MEP by way of their urban runoff management programs.  Their total 
collective and individual activities conducted pursuant to the urban runoff management 
programs becomes their proposal for MEP as it applies both to their overall effort, as 
well as to specific activities (e.g., MEP for street sweeping, or MEP for MS4 
maintenance).   In the absence of a proposal acceptable to the Regional Board, the 
Regional Board defines MEP.  
 
In a memo dated February 11, 1993, entitled "Definition of Maximum Extent Practicable," 
Elizabeth Jennings, Senior Staff Counsel, SWRCB addressed the achievement of the 
MEP standard as follows: 
 

“To achieve the MEP standard, municipalities must employ whatever Best 
Management Practices (BMPs) are technically feasible (i.e., are likely to be 
effective) and are not cost prohibitive.  The major emphasis is on technical 
feasibility.  Reducing pollutants to the MEP means choosing effective BMPs, and 
rejecting applicable BMPs only where other effective BMPs will serve the same 
purpose, or the BMPs would not be technically feasible, or the cost would be 
prohibitive.  In selecting BMPs to achieve the MEP standard, the following factors 
may be useful to consider: 

 
a. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
b. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
 c. Public Acceptance: Does the BMP have public support? 

d. Cost:  Will the cost of implementing the BMP have a reasonable 
relationship to the pollution control benefits to be achieved? 

e. Technical Feasibility: Is the BMP technically feasible considering soils, 
geography, water resources, etc? 
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The final determination regarding whether a municipality has reduced pollutants 
to the maximum extent practicable can only be made by the Regional or State 
Water Boards, and not by the municipal discharger.  If a municipality reviews a 
lengthy menu of BMPs and chooses to select only a few of the least expensive, it 
is likely that MEP has not been met.  On the other hand, if a municipal discharger 
employs all applicable BMPs except those where it can show that they are not 
technically feasible in the locality, or whose cost would exceed any benefit 
derived, it would have met the standard.  Where a choice may be made between 
two BMPs that should provide generally comparable effectiveness, the 
discharger may choose the least expensive alternative and exclude the more 
expensive BMP.  However, it would not be acceptable either to reject all BMPs 
that would address a pollutant source, or to pick a BMP base solely on cost, 
which would be clearly less effective.  In selecting BMPs the municipality must 
make a serious attempt to comply and practical solutions may not be lightly 
rejected.  In any case, the burden would be on the municipal discharger to show 
compliance with its permit.  After selecting a menu of BMPs, it is the 
responsibility of the discharger to ensure that all BMPs are implemented.” 

 
Municipal Separate Storm Sewer System (MS4) – A conveyance or system of 
conveyances (including roads with drainage systems, municipal streets, catch basins, 
curbs, gutters, ditches, man-made channels, or storm drains): (i) Owned or operated by 
a State, city town, borough, county, parish, district, association, or other public body 
(created by or pursuant to State law) having jurisdiction over disposal of sewage, 
industrial wastes, storm water, or other wastes, including special districts under State 
law such as a sewer district, flood control district or drainage district, or similar entity, or 
an Indian tribe or an authorized Indian tribal organization, or designated and approved 
management agency under section 208 of the CWA that discharges to waters of the 
United States; (ii) Designated or used for collecting or conveying storm water; (iii) Which 
is not a combined sewer; (iv) Which is not part of the Publicly Owned Treatment Works 
(POTW) as defined at 40 CFR 122.26.   
 
National Pollutant Discharge Elimination System (NPDES) - The national program 
for issuing, modifying, revoking and reissuing, terminating, monitoring and enforcing 
permits, and imposing and enforcing pretreatment requirements, under Sections 307, 
318, 402, and 405 of the CWA.   
 
NOI – Notice of Intent  
 
Non-Storm Water - All discharges to and from a MS4 that do not originate from 
precipitation events (i.e., all discharges from a MS4 other than storm water).  Non-storm 
water includes illicit discharges, non-prohibited discharges, and NPDES permitted 
discharges. 
 
Nuisance - As defined in the Porter-Cologne Water Quality Control Act a nuisance is 
“anything which meets all of the following requirements: 1) Is injurious to health, or is 
indecent, or offensive to the senses, or an obstruction to the free use of property, so as 
to interfere with the comfortable enjoyment of life or property.  2) Affects at the same 
time an entire community or neighborhood, or any considerable number of persons, 
although the extent of the annoyance or damage inflicted upon individuals may be 
unequal. 3) Occurs during, or as a result of, the treatment or disposal of wastes.” 
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Order – Order No. R9-2007-0002 (NPDES No. CAS0108740) 
 
Person - A person is defined as an individual, association, partnership, corporation, 
municipality, State or Federal agency, or an agent or employee thereof [40 CFR 122.2]. 
 
Point Source - Any discernible, confined, and discrete conveyance, including, but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operations, landfill leachate collection 
systems, vessel, or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.  
 
Pollutant - Any agent that may cause or contribute to the degradation of water quality 
such that a condition of pollution or contamination is created or aggravated. 
 
Pollution - As defined in the Porter-Cologne Water Quality Control Act: “the alteration of 
the quality of the waters of the State by waste, to a degree that unreasonably affects the 
either of the following: 1) The waters for beneficial uses; or 2) Facilities that serve these 
beneficial uses.”  Pollution may include contamination. 
 
Pollutants of Concern – Pollutants for which water bodies are listed as impaired under 
CWA section 303(d), pollutants associated with the land use type of a development, 
and/or pollutants commonly associated with urban runoff.  Pollutants commonly 
associated with urban runoff include total suspended solids; sediment; pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc, and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers); 
oxygen-demanding substances (decaying vegetation, animal waste, and anthropogenic 
litter). 
 
Pollution Prevention - Pollution prevention is defined as practices and processes that 
reduce or eliminate the generation of pollutants, in contrast to source control BMPs, 
treatment control BMPs, or disposal. 
 
Post-Construction BMPs - A subset of BMPs including structural and non-structural 
controls which detain, retain, filter, or educate to prevent the release of pollutants to 
surface waters during the final functional life of developments.  
 
Pre-Project or Pre-Development Runoff Conditions (Discharge Rates, Durations, 
Etc.) – Runoff conditions that exist onsite immediately before the planned development 
activities occur.  This definition is not intended to be interpreted as that period before any 
human-induces land activities occurred. This definition pertains to redevelopment as well 
as initial development. 
 
Principal Permittee – County of Orange 
 
Priority Development Projects - New development and redevelopment project 
categories listed in Section D.1.d(2) of Order No. R9-2007-0002. 
 
Receiving Waters – Waters of the United States. 
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Receiving Water Limitations (RWLs) - Waste discharge requirements issued by the 
Regional Board typically include both: (1) “Effluent Limitations” (or “Discharge 
Limitations”) that specify the technology-based or water-quality-based effluent 
limitations; and (2) “Receiving Water Limitations” that specify the water quality objectives 
in the Basin Plan as well as any other limitations necessary to attain those objectives.  In 
summary, the “Receiving Water Limitations” provision is the provision used to implement 
the requirement of CWA section 301(b)(1)(C) that NPDES permits must include any 
more stringent limitations necessary to meet water quality standards. 
 
Redevelopment - The creation, addition, and or replacement of impervious surface on 
an already developed site.  Examples include the expansion of a building footprint, road 
widening, the addition to or replacement of a structure, and creation or addition of 
impervious surfaces.  Replacement of impervious surfaces includes any activity that is 
not part of a routine maintenance activity where impervious material(s) are removed, 
exposing underlying soil during construction.  Redevelopment does not include trenching 
and resurfacing associated with utility work; resurfacing and reconfiguring surface 
parking lots and existing roadways; new sidewalk construction, pedestrian ramps, or 
bikelane on existing roads; and routine replacement of damaged pavement, such as 
pothole repair. 
 
Sediment - Soil, sand, and minerals washed from land into water.  Sediment resulting 
from anthropogenic sources (i.e. human induced land disturbance activities) is 
considered a pollutant.  This Order regulates only the discharges of sediment from 
anthropogenic sources and does not regulate naturally occurring sources of sediment.  
Sediment can destroy fish-nesting areas, clog animal habitats, and cloud waters so that 
sunlight does not reach aquatic plants.    
 
Shared Treatment Control BMP - BMPs used by multiple developments to infiltrate, 
filter, or treat the required volume or flow prior to discharge to a receiving water. This 
could include, for example, a treatment BMP at the end of an enclosed storm drain that 
collects runoff from several commercial developments.    
 
Source Control BMP – Land use or site planning practices, or structural or 
nonstructural measures that aim to prevent urban runoff pollution by reducing the 
potential for contamination at the source of pollution.  Source control BMPs minimize the 
contact between pollutants and urban runoff.   
 
Storm Water – Per 40 CFR 122.26(b)(13), means storm water runoff, snowmelt runoff 
and surface runoff and drainage. 
 
Standard Urban Storm Water Mitigation Plan (SUSMP) – A plan developed to 
mitigate the impacts of urban runoff from Priority Development Projects. 
 
Third Party Inspectors - Industrial and commercial facility inspectors who are not 
contracted or employed by a regulatory agency or group of regulatory agencies, such as 
the Regional Board or Copermittees.  The third party inspector is not a regular facility 
employee self-inspecting their own facility.  The third party inspector could be a contractor 
or consultant employed by a facility or group of businesses to conduct inspections. 
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Total Maximum Daily Load (TMDL) - The maximum amount of a pollutant that can be 
discharged into a water body from all sources (point and non-point) and still maintain 
water quality standards.  Under CWA section 303(d), TMDLs must be developed for all 
water bodies that do not meet water quality standards after application of technology-
based controls. 
 
Toxicity - Adverse responses of organisms to chemicals or physical agents ranging 
from mortality to physiological responses such as impaired reproduction or growth 
anomalies). The water quality objectives for toxicity provided in the Water Quality Control 
Plan, San Diego Basin, Region 9, (Basin Plan), state in part…“All waters shall be free of 
toxic substances in concentrations that are toxic to, or that produce detrimental 
physiological responses in human, plant, animal, or aquatic life….The survival of aquatic 
life in surface waters subjected to a waste discharge or other controllable water quality 
factors, shall not be less than that for the same water body in areas unaffected by the 
waste discharge”.  
 
Treatment Control BMP – Any engineered system designed to remove pollutants by 
simple gravity settling of particulate pollutants, filtration, biological uptake, media 
absorption or any other physical, biological, or chemical process. 
 
Urban Runoff - All flows in a storm water conveyance system and consists of the 
following components: (1) storm water (wet weather flows) and (2) non-storm water illicit 
discharges (dry weather flows). 
 
Waste - As defined in CWC Section 13050(d), “waste includes sewage and any and all 
other waste substances, liquid, solid, gaseous, or radioactive, associated with human 
habitation, or of human or animal origin, or from any producing, manufacturing, or 
processing operation, including waste placed within containers of whatever nature prior 
to, and for purposes of, disposal.” 
 
Article 2 of CCR Title 23, Chapter 15 (Chapter 15) contains a waste classification system 
that applies to solid and semi-solid waste, which cannot be discharged directly or 
indirectly to water of the state and which therefore must be discharged to land for 
treatment, storage, or disposal in accordance with Chapter 15.  There are four 
classifications of waste (listed in order of highest to lowest threat to water quality): 
hazardous waste, designated waste, non-hazardous solid waste, and inert waste. 
 
Water Quality Assessment – Assessment conducted to evaluate the condition of non-
storm water and storm water discharges, and the water bodies which receive these 
discharges. 
 
Water Quality Objective - Numerical or narrative limits on constituents or 
characteristics of water designated to protect designated beneficial uses of the water.  
[California Water Code Section 13050 (h)]. California’s water quality objectives are 
established by the State and Regional Water Boards in the Water Quality Control Plans.  
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Numeric or narrative limits for pollutants or characteristics of water designed to protect 
the beneficial uses of the water.  In other words, a water quality objective is the 
maximum concentration of a pollutant that can exist in a receiving water and still 
generally ensure that the beneficial uses of the receiving water remain protected (i.e., 
not impaired).  Since water quality objectives are designed specifically to protect the 
beneficial uses, when the objectives are violated the beneficial uses are, by definition, no 
longer protected and become impaired.  This is a fundamental concept under the Porter 
Cologne Act.  Equally fundamental is Porter Cologne’s definition of pollution.  A condition 
of pollution exists when the water quality needed to support designated beneficial uses 
has become unreasonably affected or impaired; in other words, when the water quality 
objectives have been violated.  These underlying definitions (regarding beneficial use 
protection) are the reason why all waste discharge requirements implementing the 
federal NPDES regulations require compliance with water quality objectives.   (Water 
quality objectives are also called water quality criteria in the CWA.) 
 
Water Quality Standards - The beneficial uses (e.g., swimming, fishing, municipal 
drinking water supply, etc.,) of water and the water quality objectives necessary to 
protect those uses.   
 
Waters of the State - Any water, surface or underground, including saline waters within 
the boundaries of the State [CWC section 13050 (e)]. The definition of the Waters of the 
State is broader than that for the Waters of the United States in that all water in the State 
is considered to be a Waters of the State regardless of circumstances or condition.  
Under this definition, a MS4 is always considered to be a Waters of the State. 
 
Waters of the United States - As defined in the 40 CFR 122.2, the Waters of the U.S. 
are defined as: “(a) All waters, which are currently used, were used in the past, or may 
be susceptible to use in interstate or foreign commerce, including all waters which are 
subject to the ebb and flow of the tide; (b) All interstate waters, including interstate 
“wetlands;” (c) All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet 
meadows, playa lakes, or natural ponds the use, degradation or destruction of which 
would affect or could affect interstate or foreign commerce including any such waters: (1) 
Which are or could be used by interstate or foreign travelers for recreational or other 
purposes; (2) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or (3) Which are used or could be used for industrial purposes by 
industries in interstate commerce; (d) All impoundments of waters otherwise defined as 
waters of the United States under this definition: (e) Tributaries of waters identified in 
paragraphs (a) through (d) of this definition; (f) The territorial seas; and (g) “Wetlands” 
adjacent to waters (other than waters that are themselves wetlands) identified in 
paragraphs (a) through (f) of this definition.  Waters of the United States do not include 
prior converted cropland.  Notwithstanding the determination of an area’s status as prior 
converted cropland by any other federal agency, for the purposes of the Clean Water 
Act, the final authority regarding Clean Water Act jurisdiction remains with the EPA.” 
 
Watershed - That geographical area which drains to a specified point on a water course, 
usually a confluence of streams or rivers (also known as drainage area, catchment, or 
river basin). 
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Watershed Urban Runoff Management Plan (WURMP) – A written description of the 
specific watershed urban runoff management measures and programs that each 
watershed group of Copermittees will implement to comply with this Order and ensure that 
pollutant discharges in urban runoff are reduced to the MEP and do not cause or 
contribute to a violation of water quality standards. 
 
WDRs – Waste Discharge Requirements 
 
Wet Season – October 1 through April 30 of each year. 
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ATTACHMENT D 
 

SCHEDULED SUBMITTALS SUMMARY 
 

Submittal Permit Section Completion Date Frequency 
BMPs or prohibitions on dry-weather 
discharges listed in Section B.2 

B.2 365 days after adoption 
and in annual reports 

Annual 

Submit Certified Statement of Adequate Legal 
Authority 

C.2 365 days after adoption 
of the Order 

One time 

Flood Control Structure BMP Inventory and 
Evaluation 

D.3.a.(4) Fall 2008  One time 

Business Plan for Funding Municipal Storm 
Water Management 

F.3 Within five years after 
adoption of the Order 

One time 

Updated Jurisdictional Urban Runoff 
Management Plans 

H.1.a 365 days after adoption 
of the Order 

One time 

Updated Watershed Urban Runoff 
Management Plans 

H.1.b January 31, 2009 One time 

Updated SUSMPs H.2.a 365 days after adoption 
of the Order 

One time 

Report of Waste Discharge H.2.b At least 210 days prior to 
expiration of this Order  

One time 

Submit to Principal Permittee(s) individual 
JURMP Annual Reports   

H.3.a.(1) Prior to September 30, 
2008 and annually 
thereafter (Principal 
Permittee specifies date 
of submittal) 

Annual 

Principal Permittee submits JURMP Annual 
Reports to Regional Board     

H.3.a.(2) September 30, 2008 and 
annually thereafter 

Annual 

Lead Watershed Permittees submit WURMP 
Annual Reports to Principal Permittee  

H.3.b.(1) Prior to January 31, 2009 
(Principal Permittee 
specifies date of 
submittal) 

Annual 

Principal Permittee submits WURMP Annual 
Reports to Regional Board     

H.3.b.(3) January 31, 2009 and 
annually thereafter 

Annual 

Principal Permittee submits Notification of 
Principal Permittee 

J 180 days after adoption 
of the Order 

One Time 

Principal Permittee submits description of 
Receiving Waters Monitoring Program 

Monitoring and 
Reporting 

Program (M&R 
Program), 

III.A.1 

September 1, 2008 and 
annually thereafter 

Annual 

Receiving Waters and Urban Runoff 
Monitoring Annual Reports 

M&R Program, 
III.A.2 

April 1, 2008 and 
annually thereafter 

Annual 

Principal Permittee submits interim Receiving 
Waters Monitoring Program Annual Report 

M&R Program, 
III.B 

January 31, 2008 and 
January 31, 2009 

Twice 

 
 
 

0002227



Revised Tentative Receiving Waters  - 1 - July 6, 2007 
and Urban Runoff Monitoring and Reporting Program  
No. R9-2007-0002 
 

Attachment E 
  

RECEIVING WATERS AND URBAN RUNOFF MONITORING AND 
REPORTING PROGRAM NO. R9-2007-0002 

 
 
I. PURPOSE 
 

A. This Receiving Waters and Urban Runoff Monitoring and Reporting 
Program is intended to meet the following goals:  
 
1. Assess compliance with Order No. R9-2007-0002;  
2. Measure and improve the effectiveness of the Copermittees’ urban 

runoff management programs;  
3. Assess the chemical, physical, and biological impacts to receiving 

waters resulting from urban runoff discharges;  
4. Characterize urban runoff discharges;  
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management 

actions; 
7. Detect and eliminate illicit discharges and illicit connections to the 

MS4; and  
8. Assess the overall health of receiving waters.   

 
B. In addition, this Receiving Waters and Urban Runoff Monitoring and 

Reporting Program is designed to answer the following core management 
questions1: 

 
1. Are conditions in receiving waters protective, or likely to be protective, 

of beneficial uses? 
2. What is the extent and magnitude of the current or potential receiving 

water problems? 
3. What is the relative urban runoff contribution to the receiving water 

problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 

                                            
1 Core management questions from “Model Monitoring Program for Municipal Separate Storm 
Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Technical Report No. 419.  August 2004. 
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II. MONITORING PROGRAM  

 
A. Receiving Waters Monitoring Program 

 
Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Receiving 
Waters Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the watershed management areas.  The 
monitoring program must be designed to meet the goals and answer the 
questions listed in section I above.  The monitoring program must include 
the following components: 

 
1. MASS LOADING STATION (MLS) MONITORING 

 
a. Locations:  The following existing mass loading stations must 

continue to be monitored:  Laguna Canyon, Aliso Creek, San Juan 
Creek, Trabuco Creek, Prima Deshecha Channel, and Segunda 
Deshecha Channel.  The mass loading stations must be monitored 
at the frequency identified in Table 1. 

 
b. Frequency:  Each mass loading station to be monitored in a given 

year must be monitored twice during wet weather events and twice 
during dry weather flow conditions.  The exception is the 2008-2009 
monitoring year, which must include monitoring of all mass loading 
stations for only one wet weather flow event only if the 
Copermittees participate in Bight ’08. 

 
c. Timing:  Each mass loading station must be monitored for the first 

wet weather event of the season which meets the USEPA’s criteria 
as described in 40 CFR 122.21(g)(7).  Monitoring of the second wet 
weather event must be conducted after February 1.  Dry weather 
mass loading monitoring events must be sampled at least three 
months apart between May and October.  If flows are not evident in 
September or October for the second event, then sampling must be 
conducted during non-rain events in the wet weather season.   
 

0002229



Revised Tentative Receiving Waters  - 3 - July 6, 2007 
and Urban Runoff Monitoring and Reporting Program  
No. R9-2007-0002 
 

d. Protocols:  Mass loading sampling and analysis protocols must be 
consistent with 40 CFR 122.21(g)(7)(ii) and with the USEPA Storm 
Water Sampling Guidance Document (EPA 833-B-92-001).  If 
practicable, the protocols for mass loading sampling and analysis 
should be SWAMP comparable.  At a minimum, analytical methods, 
target reporting limits, and data reporting formats should be 
SWAMP comparable.  If the mass loading sampling and analysis 
are determined to be impracticable with the SWAMP standards, the 
Copermittees should must provide explanation and discussion to 
this effect in the Receiving Waters and Urban Runoff Monitoring 
Annual Report.  Wet weather samples must may be flow-weighted 
time-weighted composites, collected for the duration of the entire 
runoff event, where practical, consistent with methods used by the 
Copermittees during for the Receiving Waters Monitoring Program 
conducted for Regional Board Order No. R9-2002-01.  Where such 
monitoring is not practical, such as for large watersheds with 
significant groundwater recharge flows, composites must be 
collected at a minimum during the first 3 hours of flow.  Dry weather 
event sampling must may be flow-weighted time-weighted 
composites, collected for a duration adequate to represent changes 
in pollutant concentrations and runoff flows which may occur over a 
typical 24 hour period.  A minimum of 3 sample aliquots, separated 
by a minimum of 15 minutes, must be taken for each hour of 
monitoring, unless the Regional Board Executive Officer approves 
an alternate protocol.  composed of 24 discrete hourly samples, 
whereby the mass loads of pollutants are calculated as the product 
of the composite sample concentration and the total volume of 
water discharged past the monitoring point during the time of 
sample collection. 

 
(1) Automatic samplers must be used to collect samples from mass 

loading stations.   
 
(2) Grab samples must be analyzed for temperature, pH, specific 

conductance, biochemical oxygen demand, oil and grease, total 
coliform, fecal coliform, and enterococcus.  
 

e. Copermittees must measure or estimate flow rates and volumes for 
each mass loading station sampling event in order to determine 
mass loadings of pollutants.  Data from nearby USGS gauging 
stations may be utilized, or flow rates may be estimated in 
accordance with the USEPA Storm Water Sampling Guidance 
Document (EPA-833-B-92-001), Section 3.2.1.    
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f. In the event that the required number of events is not sampled 
during one monitoring year at any given station, the Copermittees 
must submit, with the subsequent Receiving Waters Monitoring 
Annual Report, a written explanation for a lack of sampling data, 
including streamflow data from the nearest USGS gauging station. 
 

g. The following constituents must be analyzed for each monitoring 
event at each station: 

 
 
Table 1.  Analytical Testing for Mass Loading, Urban Stream Bioassessment, 
and Ambient Coastal Receiving Waters Stations 
 

Conventionals, Nutrients, 
Hydrocarbons 

Pesticides Metals (Total 
and Dissolved) 

Bacteriological 

• Total Dissolved Solids 
• Total Suspended Solids 
• Turbidity 
• Total Hardness 
• pH 
• Specific Conductance 
• Temperature 
• Dissolved Oxygen 
• Total Phosphorus 
• Dissolved Phosphorus 
• Nitrite � 
• Nitrate � 
• Total Kjeldahl Nitrogen 
• Ammonia 
• Biological Oxygen Demand, 

5-day 
• Chemical Oxygen Demand 
• Total Organic Carbon 
• Dissolved Organic Carbon 
• Methylene Blue Active 

Substances 
• Oil and Grease 

Diazinon 
Chlorpyrifos 
Malathion 
Carbamates* 
Pyrethroids* 

Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Nickel 
Selenium 
Zinc 

Total Coliform 
Fecal Coliform 
Enterococcus 
 

���� Nitrate and nitrate may be combined and reported as nitrate + nitrate. 
* Carbamate and Pyrethroid pesticides must initially be monitored in Prima Deshecha 
and Segunda Deshecha watersheds. If carbamate and/or pyrethroid pesticides are 
found to correlate with observed acute or chronic toxicity, then that pesticide must be 
added to all stations displaying toxicity. 
 

h. Watershed-Specific 303(d) parameters:  In addition to the 
constituents listed in Table 1 above, monitoring stations in the 
following watersheds must also analyze the following constituents 
as described for each monitoring event: 
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(1) DDE must be monitored at the San Juan Creek station. 
 

i. The following toxicity testing must be conducted for each 
monitoring event at each station as follows:  
(1) 7-day chronic test with the cladoceran Ceriodaphnia dubia 

(USEPA protocol EPA-821-R-02-013). 
(2) Chronic test with the freshwater algae Selenastrum 

capricornutum (USEPA protocol EPA-821-R-02-013). 
(3) Acute survival test with amphipod Hyalella azteca (USEPA 

protocol EPA-821-R-02-012). 
Toxicity testing must be conducted for each monitoring event at 
each station according to the following table: 

 
Table 2.  Toxicity Testing for Mass Loading, Urban Stream Bioassessment, and 
Ambient Coastal Receiving Waters Stations 

 
Dry Weather Flows 

 
Storm Water Flows 

Program 
Component Freshwater 

Organisms 
Estuarine 
& Marine 

Organisms 

Freshwater 
Organisms 

Estuarine 
& Marine 

Organisms 
Mass Loading 2 chronic 

2 acute 
1 chronic** 2 acute 2 chronic 

1 acute 
Urban Stream 
Bioassessment 

2 chronic* 
2 acute*  

n/a n/a n/a 

Ambient 
Coastal 
Receiving 
Waters 

n/a 2 chronic 
1 acute 

n/a 2 chronic 
1 acute 

 
Table Notes 
* Urban Stream Bioassessment on Aliso Creek must also include use of 
Pimephales promelas (fathead minnow) for chronic and acute toxicity 
testing. 
** Dry weather toxicity monitoring at a mass loading station may be 
omitted if either (a) the channel flows are diverted year-round in dry 
weather conditions to the sanitary sewer for treatment; or (b) dry weather 
toxicity with marine species is occurring at an Ambient Coastal Waters 
Receiving station where that channel reaches the Pacific Ocean. 
 
Species Notes: 
1. Freshwater acute toxicity testing must include Hyalella azteca. 
2. Acute toxicity for may be determined during the course of chronic 
toxicity monitoring per U.S. EPA protocols. 
3. Americamysis bahia may be used as a marine test organism if 
Holmesimysis costata cannot reasonably be obtained.  The use of, and 
justification for, of A. bahia must be clearly reported in each Monitoring 
Report. 
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j. The presence of acute toxicity must be determined in accordance 
with USEPA protocol (EPA-821-R-02-012).  The presence of 
chronic freshwater toxicity must be determined in accordance with 
USEPA protocol (EPA-821-R-02-013). The presence of chronic 
marine toxicity must be determined in accordance with USEPA 
guidance EPA 600/R95/136, except for chronic mysid tests that 
must be conducted in accordance with USEPA protocol  
EPA-821-R-02-014. 

 
2. URBAN STREAM BIOASSESSMENT (BA) MONITORING 

 
Copermittees must conduct Urban Stream Bioassessment Monitoring 
using a triad of indicators to assess the condition of biological 
communities in freshwater, urban receiving waters.   
 
a. Locations:  At a minimum, the program shall consist of station 

identification, sampling, monitoring, and analysis of data for 12 
bioassessment stations in order to determine the biological and 
physical integrity of urban streams within the County of Orange.  At 
least one urban bioassessment station shall be located within each 
watershed management area.  In addition to the urban stream 
bioassessment stations, three reference bioassessment stations 
shall be identified, sampled, monitored, and analyzed.  Locations of 
reference stations must be identified according to protocols outlined 
in “A Quantitative Tool for Assessing the Integrity of Southern 
Coastal California Streams,” by Ode, et al. 2005.2  
 

b. Frequency:  Bioassessment stations must be monitored in May or 
June (to represent the influence of wet weather on the 
communities) and September or October (to represent the influence 
of dry weather flows on the communities).  The timing of monitoring 
of bioassessment stations must coincide with dry weather 
monitoring of mass loading stations and Inland Aquatic Habitat 
stations. 

 

                                            
2 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California Streams.”  
Environmental Management.  Vol. 35, No. 1, pp. 1-13. 
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(1) Alternative Frequency Plan / Special Studies:  Upon approval of 
the Regional Board Executive Officer, the Copermittees may 
omit one of the annual bioassessment events and direct the 
saved resources toward specified special studies of the effects 
of physical habitat modification on the WARM, WILD, and/or 
COLD beneficial uses of inland receiving waters.  Each special 
study must be able to produce a final report before June 30, 
2009. 
 

c. Parameters / Methods:  The triad of indicators for urban stream 
bioassessment monitoring must include bioassessment, aquatic 
chemistry, and aqueous toxicity.  

 
(1) Aquatic chemistry and aqueous toxicity must be conducted 

using the same parameters and methods as the mass loading 
station monitoring, with the addition of pyrethroid pesticides. 

 
(2) Bioassessment analysis procedures must include calculation of 

the Index of Biotic Integrity (IBI) for benthic macroinvertebrates 
for all bioassessment stations, as outlined in “A Quantitative 
Tool for Assessing the Integrity of Southern Coastal California 
Streams,” by Ode, et al. 2005.  
 

(3) Monitoring of bioassessment stations must utilize the targeted 
riffle composite approach, as specified in the Surface Water 
Ambient Monitoring Program (SWAMP) Quality Assurance 
Management Plan (QAMP), as amended. 
 

(4) Beginning no later than Spring 2010, Monitoring of 
bioassessment stations must incorporate assessment of 
periphyton in addition to macroinvertebrates, using the USEPA’s 
1999 Rapid Bioassessment Protocols for Use in Wadeable 
Streams and Rivers.3   
 

d. A professional environmental laboratory must perform all sampling, 
laboratory, quality assurance, and analytical procedures.   

 

                                            
3 USEPA, 1999.  Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers.   
EPA-841-B-99-002. 

0002234



Revised Tentative Receiving Waters  - 8 - July 6, 2007 
and Urban Runoff Monitoring and Reporting Program  
No. R9-2007-0002 
 

3. FOLLOW-UP ANALYSIS AND ACTIONS 
 
When results from the chemistry, toxicity, and bioassessment 
monitoring described above indicate urban runoff-induced degradation 
at a mass loading station, bioassessment, or Inland Aquatic Habitat 
station (section II.A.6 below), Copermittees within the watershed must 
evaluate the extent and causes of urban runoff pollution in receiving 
waters and prioritize and implement management actions to eliminate 
or reduce sources.  Toxicity Identification Evaluations (TIEs) must be 
conducted to determine the cause of toxicity as outlined in Table 2 
below.  Other follow-up activities, which must be conducted by the 
Copermittees, are also identified in Table 2.  Once the cause of toxicity 
has been identified by a TIE, the Copermittees must perform source 
identification projects as needed and implement the measures 
necessary to reduce the pollutant discharges and abate the sources 
causing the toxicity. 
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Table 2 3.  Triad Approach to Determining Follow-Up Actions4 
 

 

 
 
 

4. AMBIENT COASTAL RECEIVING WATERS MONITORING (ACRW) 
 
Copermittees must continue to conduct the Ambient Coastal Receiving 
Waters Monitoring (ACRW) program to assess the impact of urban 
runoff to ecologically-sensitive coastal areas by analyzing water 
chemistry and aqueous toxicity in both dry and wet weather and the 
magnitude of storm water discharge plumes to these areas.  
Permittees must prioritize locations for further study and conduct 
special investigations.   
 

                                            
4 Orange County Storm Water Program, 2006. Report of Waste Discharge (San Diego Region), 
Section 11. 
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a. Locations:  Permittees must assess the existing Ambient Coastal 
Receiving Waters Monitoring (ACRW) stations to determine 
whether all ecologically-sensitive areas are represented.   Stations 
must be established within all Areas of Special Biological 
Significance (ASBS) and Marine Life Refuges that receive 
significant MS4 discharges.   

 
(1) Dana Point Harbor must continue to be monitored.  ACRW 

monitoring in Dana Point Harbor may be suspended as long as 
the Harbor is being monitored pursuant to the Regional Harbor 
Monitoring Program5 and follow-up investigations are conducted 
when appropriate based on guidance from the Storm Water 
Monitoring Coalition. 

 
b. Parameters:  Aquatic chemistry and aqueous toxicity must be 

conducted using the same parameters and methods as the mass 
loading station monitoring. 

 
c. ACRW monitoring must be concurrent with the mass loading station 

monitoring whenever feasible. 
 
d. Special investigations Ambient Coastal Receiving Waters:  Special 

investigations must be designed and conducted to most effectively 
answer each of questions 1-5 of section I.B above, with an 
emphasis on answering question 4.   

 
 

5. COASTAL STORM DRAIN MONITORING  
 
The Copermittees must collaborate to develop and implement a 
coastal storm drain monitoring program to identify sections of the 
coastline that most consistently exceed water quality objectives for 
recreational uses as a result of MS4 discharges and then develop 
source identification and elimination activities.  The monitoring program 
must include: 
 
a. An updated identification of all MS4 discharge points to coastal 

waters within one year of issuance of this Order. 
 

                                            
5 On July 24, 2003, the Regional Board required the County of Orange to participate in an 
Investigative Order to comprehensively assess the receiving water conditions of Dana Point 
Harbor.  The Regional Harbor Monitoring Program is described in the Regional Technical Report: 
Harbor Monitoring Program for San Diego Region San Diego Bay, Mission Bay, Oceanside 
Harbor, and Dana Point Harbor, MEC Analytical Systems and Brock Bernstein, February 2004. 
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b. Diverted drains:  Sampling of urban runoff discharges from a subset 
of coastal storm drains whose flows are diverted to the sanitary 
sewer during dry weather.  Two to three storm events must be 
sampled at each monitoring location.   

 
c. Priority coastal storm drains:  The Copermittees must continue 

existing coastal storm drain monitoring and must conduct followup 
investigations at sites in Table 3.   

 
 

 

 
(1) Baseline monitoring stations: Copermittees must continue to 

conduct weekly sampling of flowing coastal storm drains for total 
coliform, fecal coliform, and enterococcus6.   Where flowing 
coastal storm drains are discharging to coastal waters, paired 
samples from the storm drain discharge and coastal water (25 
yards down current of the discharge) must be collected.  If 
flowing coastal storm drains are not discharging to coastal 
waters, only the storm drain discharge needs to be sampled.  
Storm drains whose flows are being diverted to the sanitary 
sewer for treatment do not need to be sampled unless the 
diversion is inoperable during the sampling week.  If the 
direction of the current or effluent plume cannot readily be 
distinguished, then samples must be collected from the surfzone 
25 yards upcoast and downcoast of the MS4 outfall.  Additional 
sites must be added if determined by a Permittee or the 
Regional Board to likely be contributing to persistent 
exceedances of water quality objectives along the coast.   

 
                                            
6 Coastal storm drains where sampler safety, habitat impacts from sampling, or inaccessibility are issues 
need not be sampled.  Such coastal storm drains shall be added to the Copermittee’s dry weather field 
screening and analytical monitoring program where feasible. 

Table 3 4:  Minimum Coastal Storm Drain Monitoring Stations 
 

Continue Baseline 
Monitoring 

Conduct Special 
Investigations 

1. LINDAL (Linda Lane) 1. ACM1 (Aliso Creek 
Mouth)   

2. MAINBC (Main Beach) 2. PEARL (Pearl Street) 
3. MARIPO (Mariposa) 3. POCHE (Poche Beach) 
4. BLULGN (Blue Lagoon) 4. SCM1 (Salt Creek Mouth) 
5. CSBMP1 (Capistrano 

Beach) 
5. SJC1 (San Juan Creek) 

6. Others as determined by 
Permittees 

6. DSB-5 (North Creek, 
Doheny Beach) 
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(2) Special investigation stations: Copermittees must design and 
conduct special investigations at the identified stations to most 
effectively answer each of questions 1-5 of section I.B above, 
with an emphasis on answering question 4.  At least two such 
investigations must be in progress during each reporting period. 
Each special investigation must be designed with specific 
benchmarks, expectations, and timelines for results.  All special 
investigations must be concluded by June 30, 2011. 

 
(3) Investigations of sources of bacterial contamination must occur 

immediately if evidence of abnormally high flows, sewage 
releases, restaurant discharges, and/or similar evidence is 
observed during sampling.  
 

(4) Exceedances of public health standards for bacterial indicators 
must be reported to the County Department of Environmental 
Health as soon as possible. 

 
6. High Priority Inland Aquatic Habitats: 

 
a. The Copermittees must collaborate to develop and implement a 

Inland Aquatic Habitat monitoring program for areas supporting 
high priority aquatic and riparian species, including threatened and 
endangered species.  The design of the program must be 
consistent with the questions in Section I.B of this Monitoring 
Program.   The monitoring program must include: 

 
(1) Identification of storm drains that discharge into receiving waters 

that support threatened or endangered species; 
(2) Monitoring of ambient water quality conditions within those 

receiving waters for constituents likely to affect the threatened 
and endangered species; 

(3) Monitoring of dry and wet weather storm drain discharges into 
the outfalls; 

(4) Assessment of the monitoring results to determine the relative 
contribution, if any, of storm drain discharges to factors affecting 
those species; and 

(5) Follow-up studies and source identification as necessary. 
 
b. The Inland Aquatic Habitat monitoring program must be 

implemented by Summer 2009. 
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B. Urban Runoff Monitoring 

 
Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Urban 
Runoff Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the hydrologic units.  The monitoring 
program must be designed to meet the goals and answer the questions 
listed in section I above.  The monitoring program must include the 
following components; 

 
1. MS4 OUTFALL MONITORING 

 
The Copermittees must collaborate to develop and implement a 
monitoring program to characterize pollutant discharges from MS4 
outfalls in each watershed during wet and dry weather.  The program 
must include rationale and criteria for selection of outfalls to be 
monitored.  The wet weather program must, at a minimum, include 
collection of samples for those pollutants causing or contributing to 
violations of water quality standards within the watershed.  This 
monitoring program must be implemented within each watershed and 
must begin no later than the 2008-2009 monitoring year. 
 

2. SOURCE IDENTIFICATION MONITORING 
 
The Copermittees must collaborate to develop and implement a 
monitoring program to identify sources of pollutants causing the priority 
water quality problems within each watershed.  The monitoring 
program must include focused monitoring which moves upstream into 
each watershed as necessary to identify sources.  This monitoring 
program must be implemented within each watershed and must begin 
no later than the 2008-2009 monitoring year. 
 

3. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 
 

As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee must update as necessary its dry weather field screening 
and analytical monitoring program to meet or exceed the requirements 
of this section.  Dry weather analytical and field screening monitoring 
consists of (1) field observations; (2) field screening monitoring; and (3) 
analytical monitoring at selected stations.   
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The Dry Weather Field Screening and Analytical Monitoring program is 
not required to be SWAMP comparable.  Each Copermittee’s program 
must be designed to detect and eliminate illicit connections and illegal 
discharges to the MS4 using frequent, geographically widespread dry 
weather discharge monitoring and follow-up investigations.  Each 
Copermittee must conduct the following dry weather field screening 
and analytical monitoring tasks: 

  
a. Select Dry Weather Field Screening and Analytical Monitoring 

Stations  
 

Based upon a review of its past Dry Weather Monitoring Program, 
each Copermittee must select dry weather analytical monitoring 
stations within its jurisdiction.  Stations must be selected according 
to one of the following methods: 

 
(1)  Stations must be either major outfalls or other outfall points (or 

any other point of access such as manholes) randomly located 
throughout the MS4 by placing a grid over a drainage system 
map and identifying those cells of the grid which contain a 
segment of the MS4 or major outfall.  This random selection has 
to use the following guidelines and criteria: 

  
(a) A grid system consisting of perpendicular north-south and 

east-west lines spaced ¼ mile apart must be overlayed on a 
map of the MS4, creating a series of cells; 

(b) All cells that contain a segment of the MS4 must be 
identified and one dry weather analytical monitoring station 
must be selected in each cell. 

(c) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
(2)  Stations may be selected non-randomly provided adequate 

coverage of the entire MS4 system is ensured and that the 
selection of stations meets, exceeds, or provides equivalent 
coverage to the requirements given above.  The dry weather 
analytical and field screening monitoring stations must be 
established using the following guidelines and criteria: 

 
(a) Stations should be located downstream of any sources of 

suspected illegal or illicit activity; 
(b) Stations must be located to the degree practicable at the 

farthest manhole or other accessible location downstream in 
the system within each cell; 
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(c) Hydrological conditions, total drainage area of the site, traffic 
density, age of the structures or buildings in the area, history 
of the area, and land use types must be considered in 
locating stations; 

(d) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
b. Complete MS4 Map  

 
Each Copermittee must clearly identify each dry weather field 
screening and analytical monitoring station on its MS4 Map as 
either a separate GIS layer or a map overlay hereafter referred to 
as a Dry Weather Field Screening and Analytical Stations Map.  
Each Copermittee must confirm that each drainage area within its 
jurisdiction contains at least one station.   

 
c. Develop Dry Weather Field Screening and Analytical Monitoring 

Procedures  
 

Each Copermittee must develop and/or update written procedures 
for dry weather field screening and analytical monitoring (for 
analytical monitoring only, these procedures must be consistent 
with 40 CFR part 136), including field observations, monitoring, and 
analyses to be conducted.  At a minimum, the procedures must 
meet the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Dry weather field screening 

and analytical monitoring must be conducted at each identified 
station at least three times between May 1st and  
September 30th of each year or as more frequently as the 
Copermittee determines is necessary to comply with the 
requirements of section D.4 of this Order. 

 
(2) If flow or ponded runoff is observed at a dry weather field 

screening or analytical monitoring station and there has been at 
least seventy-two (72) hours of dry weather, make observations 
and collect at least one (1) grab sample.  Record general 
information such as time since last rain, quantity of last rain, site 
descriptions (i.e., conveyance type, dominant watershed land 
uses), flow estimation (i.e., width of water surface, approximate 
depth of water, approximate flow velocity, flow rate), and visual 
observations (i.e., odor, color, clarity, floatables, deposits/stains, 
vegetation condition, structural condition, and biology).   
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(3) At a minimum, collect samples for analytical laboratory analysis 
of the following constituents for at least twenty five percent 
(25%) of the dry weather monitoring stations where water is 
present:  

 
(a) Total Hardness 
(b) Oil and Grease 
(c) Diazinon and Chlorpyrifos 
(d) Cadmium (Dissolved) 
(e) Copper (Dissolved) 
(f) Lead  (Dissolved) 
(g) Nickel (Dissolved) 
(h) Zinc (Dissolved) 
(i) Enterococcus bacteria7  
(j) Total Coliform bacteria7 
(k) Fecal Coliform bacteria7 

 
(4) At a minimum, conduct field screening analysis of the following 

constituents at all dry weather monitoring stations where water 
is present: 

 
(a) Specific conductance (calculate estimated Total Dissolved 

Solids). 
(b) Turbidity 
(c) pH 
(d) Reactive Phosphorous 
(e) Nitrate Nitrogen 
(f) Ammonia Nitrogen 
(g) Surfactants (MBAS) 

 
(5) If the station is dry (no flowing or ponded runoff), make and 

record all applicable observations and select another station 
from the list of alternate stations for monitoring.  

 
(6) Develop and/or update criteria for dry weather field screening 

and analytical monitoring results whereby exceedance of the 
criteria will require follow-up investigations to be conducted to 
identify and eliminate the source causing the exceedance of the 
criteria.   

                                            
7 Colilert and Enterolert may be used as alternative methods with Fecal Coliform determined by 
calculations. 
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(a) Criteria must include evaluation of the California Toxics 
Rule, U.S. EPA National Recommended Ambient Water 
Quality Criteria, the San Diego Region Basin Water Quality 
Control Plan (Basin Plan), LC50 levels for toxicity to 
appropriate test organisms, and statistical evaluations of 
existing data from south Orange County. 
 

(7) Assess the presence of trash in receiving waters and urban 
runoff at each dry weather field screening or analytical 
monitoring station.  Assessments of trash must provide 
information on the spatial extent and amount of trash present, 
as well as the nature of the types of trash present. 
 

(8) Dry weather field screening and analytical monitoring stations 
identified to exceed dry weather monitoring criteria for any 
constituents must continue to be screened in subsequent years. 

 
(9) Develop and/or update procedures for source identification 

follow up investigations in the event of exceedance of dry 
weather field screening and analytical monitoring result criteria.  
These procedures must be consistent with procedures required 
in section D.4.d and D.4.e. of this Order. 

 
(10) Develop and/or update procedures to eliminate detected illicit 

discharges and connections.  These procedures must be 
consistent with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Urban Runoff 
Management Plan as discussed in section D.4 and D.4.e. of this 
Order. 

   
d. Conduct Dry Weather Field Screening and Analytical Monitoring  

 
The Copermittees must commence implementation of dry weather 
field screening and analytical monitoring under the requirements of 
this Order by May 1, 2008.  Each Copermittee must conduct dry 
weather analytical and field screening monitoring in accordance 
with its storm water conveyance system map and dry weather 
analytical and field screening monitoring procedures as described 
in section II.B.3 above.  If monitoring indicates an illicit connection 
or illegal discharge, conduct the follow-up investigation and 
elimination activities as described in submitted dry weather field 
screening and analytical monitoring procedures and sections D.4.d 
and D.4.e of this Order No. R9-2007-0002.   
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Until the dry weather field screening and analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01.   
 

C. Special Studies 
 
1. Aliso Creek bacteria investigation:  Each Permittee within the Aliso 

Creek watershed must implement the Aliso Creek 13225 Directive 
Revised Monitoring Program Design – Integration with NPDES 
Program8 (December 2004).   The Copermittees must include that 
monitoring program into the overall monitoring and reporting program.  

 
2. Bight ’08  

 
During the 2008-2009 monitoring year (Permit Year 2), the 
Copermittees may participate in the Bight ’08 study.  The Copermittees 
must ensure that such participation results in collection and analysis of 
data useful in addressing the goals and management questions of the 
Receiving Waters Monitoring Program.  Any participation must include 
the contribution of all funds, not otherwise spent on full implementation 
of mass loading station, ambient coastal waters, and bioassessment 
monitoring, to Bight ‘08.  All other monitoring must continue during the 
2008-2009 monitoring year (Permit Year 2) as required.  If the 
Copermittees partially participate in Bight ’08, monitoring all regular 
must be conducted, with the exception of any monitoring offset by the 
contribution of funds to Bight ’08.  

 
3. The Copermittees must conduct special studies, including any 

monitoring required for TMDL development and implementation, as 
directed by the Executive Officer. 

 
4. Facilities that Extract, Treat, and Discharge (FETDs): Projects that 

extract water from waters of the U.S., submit the water to treatment 
processes, then discharge the treated effluent to waters of the U.S. 
must implement the following monitoring program: 
 

                                            
8 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 
monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope 
of the current bacteria monitoring in the watershed was no longer warranted and that the 
proposed changes would constitute an effective interim program until adoption in the future of a 
Total Maximum Daily Load, requiring a bacteria reduction and assessment program for the 
watershed.  In addition, the Regional Board recognized that as a result of reduced monitoring 
costs, the municipalities expect to direct additional resources toward implementation of 
management practices to reduce indicator bacteria and pathogens.    
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a. Locations:  Monitoring stations must include the influent, effluent, 
and downstream receiving water conditions in a manner sufficient 
to characterize effectiveness of the treatment process. 

 
b. Frequency:  Monitoring must be implemented monthly from April 

through September and bimonthly from September through March 
during months discharges occur.  Monitoring frequency for any 
parameter listed below may be reduced upon written authorization 
from the Regional Board Executive Officer at the request of the 
Copermittee if it is demonstrated that there is low variability and a 
low threat to beneficial uses for at least three consecutive months. 

 
c. Protocol:  Sampling, analysis, and quality assurance/quality control 

must be conducted in accordance with the Quality Assurance 
Management Plan for the State of California’s Surface Water 
Ambient Monitoring Program (SWAMP), adopted by the State 
Water Resources Control Board. 

 
d. Parameters:  The following parameters must be monitored:  
 

(1) Indicator fecal bacteria, if the purpose is to improve recreational 
beneficial uses in waters of the U.S. 

 
(2) Metals:  Metals (dissolved) must be monitored if existing water 

quality data demonstrates total or dissolved metals in the 
effluent receiving waters concentrations likely exceed (before 
treatment) or would likely exceed (following treatment) the 
numeric criteria in U.S. EPA National Recommended Ambient 
Water Quality, the California Toxics Rule, or if appropriate, the 
California Ocean Plan. 

 
(3) Pesticides:  Monitoring must be conducted for chlorpyrifos and 

pyrethroids if the water contains runoff from urban, golf course, 
or agricultural land uses. 

 
(4) Turbidity (or total suspended solids), pH, dissolved oxygen, and 

temperature. 
 

(5) Any constituent for which the water body (extraction or 
discharge location) is listed as impaired pursuant to Clean 
Water Act Section 303(d). 
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(6) Toxicity:  Testing for chronic toxicity must be initiated at the next 
sampling event if two consecutive sampling results display 
concentrations of metals or pesticides in excess of numerical 
criteria for the California Toxics Rule, or if appropriate, the 
California Ocean Plan.  Toxicity testing must continue until 
results from three consecutive months display no toxic effects or 
upon initiation of a TMDL implementation plan for toxicity in the 
water body.  A toxicity identification evaluation must be 
conducted if three consecutive monitoring events display toxicity 
to the same species.   

 
e. Based on results of a toxicity identification evaluation, the 

Copermittees within the source watershed must collaborate to 
develop and implement an upstream source identification program 
to identify sources of pollutants causing toxicity.  This source 
identification program must begin within six months following 
results of the toxicity identification evaluation.  The source 
identification program must include water quality monitoring and 
other source identification methods. 

 
f. Results and data from the FETD monitoring programs must be 

submitted with the annual monitoring reports in accordance with 
Section III of this monitoring and reporting program. 

 
 

D. Monitoring Provisions 
 
All monitoring activities must meet the following requirements: 
 
1. Where procedures are not otherwise specified in this Receiving Waters 

Monitoring and Reporting Program (e.g., Dry Weather Field Screening 
and Analytical Monitoring), sampling, analysis and quality 
assurance/quality control must be conducted in accordance with the 
Quality Assurance Management Plan (QAMP) for the State of 
California’s Surface Water Ambient Monitoring Program (SWAMP), 
adopted by the State Water Resources Control Board (SWRCB).   
 

2. Samples and measurements taken for the purpose of monitoring must 
be representative of the monitored activity [40 CFR 122.41(j)(1)]. 
 

0002247



Revised Tentative Receiving Waters  - 21 - July 6, 2007 
and Urban Runoff Monitoring and Reporting Program  
No. R9-2007-0002 
 

3. The Copermittees must retain records of all monitoring information, 
including all calibration and maintenance of monitoring instrumentation, 
copies of all reports required by this Order, and records of all data 
used to complete the Report of Waste Discharge and application for 
this Order, for a period of at least five (5) years from the date of the 
sample, measurement, report, or application.  This period may be 
extended by request of the Regional Board or USEPA at any time and 
must be extended during the course of any unresolved litigation 
regarding this discharge. [40 CFR 122.41(j)(2), CWC section 13383(a)] 
 

4. Records of monitoring information must include [40 CFR 122.41(j)(3)]: 
 

a. The date, exact place, and time of sampling or measurements; 
b. The individual(s) who performed the sampling or measurements; 
c. The date(s) analyses were performed; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or methods used; and 
f. The results of such analyses. 

 
5. All sampling, sample preservation, and analyses must be conducted 

according to test procedures approved under 40 CFR part 136, unless 
other test procedures have been specified in this Receiving Waters 
Monitoring and Reporting Program or approved by the Executive 
Officer [40 CFR 122.41(j)(4)]. 
 

6. The CWA provides that any person who falsifies, tampers with, or 
knowingly renders inaccurate any monitoring device or method 
required to be maintained under this Order must, upon conviction, be 
punished by a fine of not more than $10,000, or by imprisonment for 
not more than two years, or both.  If a conviction of a person is for a 
violation committed after a first conviction of such person under this 
paragraph, punishment is a fine of not more than $20,000 per day of 
violation, or by imprisonment of not more than four years, or both. [40 
CFR 122.41(j)(5)] 
 

7. Calculations for all limitations which require averaging of 
measurements must utilize an arithmetic mean unless otherwise 
specified in this Receiving Waters Monitoring and Reporting Program. 
[40 CFR 122.41(l)(4)(iii)] 
 

8. All chemical, bacteriological, and toxicity analyses must be conducted 
at a laboratory certified for such analyses by the California Department 
of Health Services or a laboratory approved by the Executive Officer. 
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9. For priority toxic pollutants that are identified in the California Toxics 
Rule (CTR) (65 Fed. Reg. 31682), the Copermittees must instruct its 
laboratories to establish calibration standards that are equivalent to or 
lower than the Minimum Levels (MLs) published in Appendix 4 of the 
Policy for Implementation of Toxics Standards for Inland Surface 
Waters, Enclosed Bays, and Estuaries of California (SIP). If a 
Copermittee can demonstrate that a particular ML is not attainable, in 
accordance with procedures set forth in 40 CFR 136, the lowest 
quantifiable concentration of the lowest calibration standard analyzed 
by a specific analytical procedure (assuming that all the method 
specified sample weights, volumes, and processing steps have been 
followed) may be used instead of the ML listed in Appendix 4 of the 
SIP.  The Copermittee must submit documentation from the laboratory 
to the Regional Board for approval prior to raising the ML for any 
priority toxic pollutant. 
 

10. The Regional Board Executive Officer or the Regional Board may 
make revisions to this Receiving Waters and Urban Runoff Monitoring 
and Reporting Program at any time during the term of Order  
No. R9-2007-0002 and may include a reduction or increase in the 
number of parameters to be monitored, locations monitored, the 
frequency of monitoring, or the number and size of samples collected. 
 

11. The Clean Water Act provides that any person who knowingly makes 
any false statement, representation, or certification in any record or 
other document submitted or required to be maintained under this 
permit, including monitoring reports or reports of compliance or non-
compliance must, upon conviction, be punished by a fine of not more 
than $10,000 per violation, or by imprisonment for not more than six 
months per violation, or by both. [40 CFR 122.41(k)(2)] 
 

12. Monitoring must be conducted according the USEPA test procedures 
approved under 40 CFR 136, “Guidelines Establishing Test 
Procedures for Analysis of Pollutants under the Clean Water Act” as 
amended, unless other test procedures have been specified in this 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program, in Order No. R9-2007-0002, or by the Executive Officer. 
 

13. If the discharger monitors any pollutant more frequently than required 
by the permit using test procedures approved under 40 CFR part 136, 
unless otherwise specified in the Order, the results of this monitoring 
must be included in the calculation and reporting of the data submitted 
in the reports requested by the Regional Board. [40 CFR 
122.41(l)(4)(ii)] 
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III. REPORTING PROGRAM 
 

A. Monitoring Reporting 
 

1. Planned Monitoring Program:  The Principal Permittee must submit a 
description of the Receiving Waters and Urban Runoff Monitoring 
Program to be implemented for every monitoring year.  The submittals 
must begin on September 1, 2008, and continue every year thereafter.  
The submittals must describe all monitoring to be conducted during the 
upcoming monitoring year.  For example, the September 1, 2008 
submittal must describe the monitoring to be conducted from  
October 1, 2008 through September 30, 2009.  
 
If the Copermittees participate in Bight ’08, their submittal for the 2008-
2009 monitoring year must describe the monitoring to be conducted for 
Bight ’08 and exhibit how the monitoring will result in collection and 
analysis of data useful in addressing the goals and management 
questions of the Receiving Waters and Urban Runoff Monitoring 
Program.   

 
2. Monitoring Annual Report:  The Principal Permittee must submit the 

Receiving Waters and Urban Runoff Monitoring Annual Report to the 
Regional Board on April 1 of each year, beginning on April 1, 2008.  
Receiving Waters and Urban Runoff Monitoring Annual Reports must 
meet the following requirements:  

 
a. Annual monitoring reports must include the data/results, methods of 

evaluating the data, graphical summaries of the data, and an 
explanation/discussion of the data for each monitoring program 
component. 
 

b. Annual monitoring reports must include a watershed-based 
analysis of the findings of each monitoring program component.  
Each watershed-based analysis must include: 

 
(1) Identification and prioritization of water quality problems within 

each watershed.  
(2) Identification and description of the nature and magnitude of 

potential sources of the water quality problems within each 
watershed. 

(3) Exhibition of pollutant load and concentration increases or 
decreases at each mass loading and temporary watershed 
assessment station. 
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(4) Evaluation of pollutant loads and concentrations at mass 
loading and temporary watershed assessment stations with 
respect to land use, population, sources, and other 
characteristics of watersheds using tools such as multiple linear 
regression, factor analysis, and cluster analysis. 

(5) Identification of links between source activities/conditions and 
observed receiving water impacts. 

(6) Identification of recommended future monitoring to identify and 
address sources of water quality problems.    

(7) Results and discussion of any TIE conducted, together with 
actions that will be implemented to reduce the discharge of 
pollutants and abate the sources causing the toxicity. 

 
c. Aliso Creek Bacteria Investigation:  Annual monitoring reports for 

the Aliso Creek Bacteria Investigation must contain the following 
information: 
 
(1) Water quality data and assessment.  The report must contain all 

data collected and an assessment of compliance with applicable 
water quality standards for each monitoring station; 

 
(2) Program Assessment.  A description and assessment of each 

municipality’s program implemented within the high-priority 
storm drain locations to reduce discharges of indicator fecal 
bacteria/pathogens.  Water quality monitoring alone is not 
sufficient to assess progress of the municipal programs.  
Municipalities must demonstrate each year that their programs 
are effective and resulting in a reduction of bacteria sources. 
 
(a) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

 
(b) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results 
 

d. Annual monitoring reports must include discussions for each 
watershed which answer each of the management questions listed 
in section I.B of this Receiving Waters Monitoring and Reporting 
Program. 
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e. Annual monitoring reports must identify how each of the goals listed 
in section I.A of this Receiving Waters Monitoring and Reporting 
Program has been addressed by the Copermittees’ monitoring. 
 

f. Annual monitoring reports must include identification and analysis 
of any long-term trends in storm water or receiving water quality.  
Trend analysis must use nonparametric approaches, such as the 
Mann-Kendall test, including exogenous variables in a multiple 
regression model, and/or using a seasonal nonparametric trend 
model, where applicable. 
 

g. Annual monitoring reports must provide an estimation of total 
pollutant loads (wet weather loads plus dry weather loads) due to 
urban runoff for each of the watersheds specified in Table 3 of 
Order No. R9-2007-0002. 
 

h. Annual monitoring reports must for each monitoring program 
component listed above, include an assessment of compliance with 
applicable water quality standards. 
 

i. Annual monitoring reports must describe monitoring station 
locations by latitude and longitude coordinates, frequency of 
sampling, quality assurance/quality control procedures, and 
sampling and analysis protocols. 
 

j. Annual monitoring reports must use a standard report format and 
must include the following: 

 
(1) A stand alone comprehensive executive summary addressing 

all sections of the monitoring report; 
(2) Comprehensive interpretations and conclusions; and 
(3) Recommendations for future actions. 

 
k. All monitoring reports submitted to the Principal Permittee or the 

Regional Board must contain the certified perjury statement 
described in Attachment B of this Order No. R9-2007-0002. 
 

l. Annual monitoring reports must be reviewed prior to submittal to 
the Regional Board by a committee of the Copermittees (consisting 
of no less than three members).   
  

m. Annual monitoring reports must be submitted in both electronic and 
paper formats.  Electronic formats must be SWAMP-uploadable.9 

 
                                            
9 For updates to the SWAMP templates and formats, see http://www.waterboards.ca.gov/swamp. 
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3. The Principal Permittee must submit by July 1, 2008, a detailed 
description of the monitoring programs to be implemented under 
requirement II.B.2 of Receiving Waters and Urban Runoff Monitoring 
and Reporting Program No. R9-2007-0002.  The description must 
identify and provide the rationale for the constituents monitored, 
locations of monitoring, frequency of monitoring, and analyses to be 
conducted with the data generated. 
 

4. Monitoring programs and reports must comply with section II.D of 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program No. R9-2007-0002 and Attachment B of Order  
No. R9-2007-0002. 
 

5. Following completion of an annual cycle of monitoring in October, the 
Copermittees must make the monitoring data and results available to 
the Regional Board at the Regional Board’s request.   

 
B. Interim Reporting Requirements  

 
For the October 2006—October 2007 and October 2007-October 2008 
monitoring periods, the Principal Permittee must submit the Receiving 
Waters Monitoring Annual Reports on January 31, 2008 and  
January 31, 2009, respectively.  The Receiving Waters Monitoring Annual 
Report must address the monitoring conducted to comply with the 
requirements of Order No. 2002-01. 
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LIST OF ACRONYMS AND ABBREVIATIONS 
 
ADT - Average Daily Traffic 
BAT - Best Available Technology 
BIA - Building Industry Association of San Diego County 
BMP - Best Management Practice 
Basin Plan - Water Quality Control Plan for the San Diego Basin 
CASQA - California Stormwater Quality Association  
CCC - California Coastal Commission  
CDFG - California Department of Fish and Game  
CEQA - California Environmental Quality Act 
CFR - Code of Federal Regulations  
Copermittees - County of Orange, the 11 incorporated cities within the County of Orange in the San 
Diego Region, and the Orange County Flood Control District 
CWA - Clean Water Act 
CWC - California Water Code 
CZARA - Coastal Zone Act Reauthorization Amendments of 1990 
ESAs - Environmentally Sensitive Areas  
FR - Federal Register 
GIS - Geographic Information System 
IC/ID - Illicit Connections and Illicit Discharges  
JURMP - Jurisdictional Urban Runoff Management Plan  
LARWQCB – California Regional Water Quality Control Board, Los Angeles Region  
MEP - Maximum Extent Practicable 
MRP - Receiving Waters Monitoring and Reporting Program  
MS4 - Municipal Separate Storm Sewer System 
NOI - Notice of Intent 
NPDES - National Pollutant Discharge Elimination System 
NRDC - Natural Resources Defense Council  
NURP - Nationwide Urban Runoff Program 
Regional Board – California Regional Water Quality Control Board, San Diego Region  
RGOs - Retail Gasoline Outlets  
ROWD - Orange County Copermittees’ Report of Waste Discharge  
RWLs - Receiving Water Limitations  
SIC - Standard Industrial Classification Code 
SUSMP - Standard Urban Storm Water Mitigation Plan 
SWMP - Storm Water Management Plan 
State Board - State Water Resources Control Board 
SWPPP - Storm Water Pollution Prevention Plan 
TAC - State Water Resources Control Board Urban Runoff Technical Advisory Committee 
TIE - Toxicity Identification Evaluation  
TMDL - Total Maximum Daily Load 
USEPA - United States Environmental Protection Agency 
USACE – United States Army Corps of Engineers 
WDRs - Waste Discharge Requirements  
WLA - Waste Load Allocation  
WQC - Water Quality Criteria  
WQBEL - Water Quality Based Effluent Limits  
WQMP – Water Quality Management Plan 
WSPA - Western States Petroleum Association 
WURMP - Watershed Urban Runoff Management Plan 
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I. FACT SHEET FORMAT 
 
This Fact Sheet briefly sets forth the principle facts and the significant factual, legal, 
methodological, and policy questions that the California Regional Water Quality 
Control Board, San Diego Region (Regional Board) considered in preparing Order No. 
R9-2007-0002. In accordance with the Code of Federal Regulations (CFR) title 40 
parts 124.8 and 124.56, this Fact Sheet includes, but is not limited to, the following 
information:  
 

A. Contact information  
B. Public process and notification procedures  
C. Background information 
D. Permitting approach  
E. Economic issues  
F. Legal authority  
G. Findings  
H. Directives  

 
The Tentative Order No. R9-2007-0002 was distributed for review on  
February 9, 2007.  A public hearing was subsequently held on April 11, 2007 in the 
City of Mission Viejo to receive oral comments from interested persons, and the 
Regional Board accepted written comments on the Tentative Order until  
April 25, 2007.  Following review of the comments, the Regional Board revised specific 
sections of the Order prior to adoption.  The Response to Comments document 
distributed by the Regional Board on July 6, 2007 summarizes the comments received 
and discusses the resolution of each comment.   
 
The Response to Comments document is Section X to this Fact Sheet / Technical 
Report.  Except in certain instances, relevant sections of the Fact Sheet have only 
been modified as a result of revisions to the Order.   References to the Response to 
Comment document have been included in the Fact Sheet where the comment or 
relevant response addressed that section. 
 
The Regional Board’s files applicable to the issuance of Order No. R9-2007-0002 are 
incorporated into the administrative record in support of the findings and requirements 
of Order No. R9-2007-0002. 
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II. CONTACT INFORMATION 
 
 
Regional Board 
 

 

James Smith, Senior Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2732 
858-571-6972 (fax) 
email: jsmith@waterboards.ca.gov 

Jeremy Haas, Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2735 
858-571-6972 (fax) 
email: jhaas@waterboards.ca.gov 
 

 
The Order and other related documents can be downloaded from the Regional Board 
website at http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
All documents referenced in this Fact Sheet and in Order No. R9-2007-0002 are 
available for public review at the Regional Board office, located at the address listed 
above.  Public records are available for inspection during regular business hours, from 
8:00 am to 5:00 pm Monday through Friday.  To schedule an appointment to inspect 
public records, contact Sylvia Wellnitz at 858-637-5593 or DiAnne Broussard at  
858-492-1763.   
 
 
Copermittees 
 

 

County of Orange City of Laguna Woods 
Orange County Flood Control District City of Lake Forest 
City of Aliso Viejo City of Mission Viejo 
City of Dana Point City of Rancho Santa Margarita 
City of Laguna Beach City of San Clemente 
City of Laguna Hills City of San Juan Capistrano 
City of Laguna Niguel  
 

III. PUBLIC PROCESS AND NOTIFICATION PROCEDURES 
 
The Regional Board followed the schedule listed below for the preparation of Order 
No. R9-2007-0002: 
 

A. In April 2006 and July 2006, the Northern Watershed Unit of the Regional Board 
met with the Copermittees to discuss the Report of Waste Discharge (ROWD) 
and potential changes to the permit based on the annual reports and the 
tentative permit for San Diego County. 

B. On August 18, 2006, the Regional Board received the ROWD for the permit 
renewal. 
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C. On October 20, 2006 the Regional Board provided written comments on the 
ROWD to the Copermittees. 

D. On November 15, 2006, the Regional Board received the 2005-06 annual 
reports from the Copermittees for the existing permit. 

E. On January 11, 2007, the Regional Board notified all known interested parties 
that an electronic email listserv had been established to provide information and 
notices on the reissuance of the municipal storm water NPDES permit for 
southern Orange County. 

F. On February 9, 2007, the Regional Board released the tentative Order and 
notified interested parties of a planned workshop. 

G. A public workshop was held on March 12, 2007. 
H. A public hearing of the tentative Order was conducted on April 11, 2007. 
I. A revised tentative Order was released on July 6, 2007. 

 

IV. BACKGROUND 
 
Tentative Order No. R9-2007-0002 is the third reissuance of the storm water permit for 
the municipal separate storm sewer systems (MS4s) in the Orange County portion of 
the San Diego region.  The first permit was adopted in 1990, and the permit was 
reissued in 1996 and 2002. 
 
Municipal Storm Water Permits are required by the Federal Clean Water Act 1987 
Amendments.  The federal Clean Water Act (CWA) was amended in 1987 to address 
urban runoff.  One requirement of the amendment was that many municipalities 
throughout the United States were obligated for the first time to obtain National 
Pollutant Discharge Elimination System (NPDES) permits for discharges of urban 
runoff from their MS4s.  In response to the CWA amendment (and the pending federal 
NPDES regulations which would implement the amendment), the Regional Board 
issued a municipal storm water permit, Order No. 90-38, in July 1990 to the 
Copermittees for their urban runoff discharges.1    
 

                                            
1 The 1990 permit was issued to the County of Orange, the Orange County Flood Control District, and 

six incorporated cities.  Additional municipalities have been added to the MS4 NPDES permit as they 
have incorporated. 
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The First and Second Term Permits, Order Nos. 90-38 and 96-03, provided 
maximum flexibility.   Order No. 90-38 contained the “essentials” of the 1990 
regulations, but the requirements were written in very broad, generic terms.  This was 
done in order to provide the maximum amount of flexibility to the Copermittees in 
implementing the new requirements (flexibility was, in fact, the stated reason for 
issuing the permit in advance of the final regulations).   This lack of specificity was 
reflected in the Drainage Area Management Plan (DAMP) implemented under this 
First Term Permit in 1993 and renewed under the Second Term Permit in 1996.  From 
staff’s perspective however, this same lack of specificity, combined with the lack of 
funding and political will, also provided the Copermittees with ample reasons to take 
few substantive steps towards permit compliance.  The situation was exacerbated by 
the Regional Board’s own lack of storm water resources. 
 
By 2000 the Regional Board and Copermittees recognized the importance of an 
improved storm water program.  Although renewed in 1996 as Order No. 96-03, the 
1993 DAMP implemented by the Copermittees was not significantly updated until 
2000.  The 2000 DAMP submitted to the Regional Board for the Third-Term Permit 
renewal was improved over the earlier DAMP.   Regional Board staff concluded, 
however, that it reflected only the basic requirements of the 1990 Federal Regulations 
and in most cases did not represent significant improvement over the 1993 DAMP.  
Continued implementation of the DAMP without amendment would not have 
adequately addressed the impacts to receiving waters resulting from the discharge of 
urban runoff and would not have achieved the maximum extent practicable standard 
(MEP) as defined in the Order.    
 
In order to provide the Copermittees with the minimum requirements to meet the MEP 
standard of the Regional Board, a more detailed Order was adopted (Order No. R9-
2002-01) that emphasized the strong jurisdictional level programs developed by the 
Copermittees during the First and Second Term Permits as well as the watershed-
level approach embodied in the proposed DAMP. 
 
The Third-Term Permit introduced specific requirements.  The regulatory 
approach incorporated into Order No. R9-2002-01 was a significant departure from the 
regulatory approach of the First and Second-Term Permits.  Where Order Nos. 90-38 
and 96-03 included broad, nonspecific requirements in order to provide the 
Copermittees with the maximum amount of flexibility in implementing their programs, 
Order No. R9-2002-01 used detailed, specific requirements which outlined the 
minimum level of implementation required for the Copermittees’ programs.  The shift in 
permitting approaches resulted from the Regional Board’s conclusion that the lack of 
specificity in earlier Orders resulted in frequently unenforceable permit requirements, 
which in turn allowed some Copermittees to only make limited progress in 
implementing their programs.  
 

0002260



Fact Sheet / Technical Report for 8 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

The Third-Term Permit followed the San Diego County permit template.  The shift 
in regulatory approaches for MS4 permits was first manifested in the 2001 MS4 permit 
to the owners and operators of San Diego County MS4s (Order No. R9-2001-01).  The 
Third-Term Orange County Permit included similar requirements as the 2001 San 
Diego County Permit.  Both the San Diego and Orange County Permits were appealed 
to the State Water Resources Control Board (State Board).2   Minor modifications of 
each were made by the State Board, but the vast majority of the requirements were 
upheld.  The San Diego County permit was also challenged in the Superior Court of 
the State of California and the Court of Appeal, Fourth Appellate District.  Further 
litigation on the Orange County permit was held pending the precedential decisions on 
the San Diego Permit.  The San Diego Permit was largely upheld in the Superior and 
Appellate Courts.  The State of California Supreme Court declined to hear a final 
appeal from the Building Industry Association in March 2005.   Thus, the Third-Term 
Orange County permit requirements remained as slightly modified by the State Board. 
 
The Third-Term Permit was adopted following substantial public participation.  
Public participation was extensive during the adoption process of the Third-Term 
Permit.  The draft permit was released for public review and comment on July 2, 2001, 
and revised in response to comments and State Board Order WQ 2001-15 on the 
petition to review the San Diego Municipal Storm Water Permit.   Because the 
proposed requirements for Orange County were similar to those that had recently 
been adopted and contested in San Diego County, much of the public participation 
dialogue echoed the discussions held during the San Diego renewal.  Approximately 
684 comments were received and responded to during two public workshops and a 
written comment period on the Tentative Order for the Third-Term Orange County 
permit.   Following the extensive public participation process, the Regional Board 
adopted Order No. R9-2002-01 on February 13, 2002. 
 
Storm water programs have improved under the Third-Term Permit.  Since 
adoption of Order No. R9-2002-01, the Copermittees’ storm water programs have 
expanded dramatically.  Audits of the Copermittees’ programs and reviews of annual 
reports exhibit that the Copermittees’ jurisdictional programs are largely in compliance 
with the Order.  Some of the efforts currently being conducted on a regular basis by 
the Copermittees that were not conducted on a widespread basis prior to adoption of 
Order No. R9-2002-01, include: construction site storm water inspections, industrial 
and commercial facility storm water inspections, municipal facility storm water 
inspections, management of storm water quality from new development, development 
of BMP requirements for existing development, interdepartmental coordination, 
comprehensive water quality monitoring, and assessment of storm water program 
effectiveness.   
 

                                            
2 Seven petitions were filed with the State Board over the Third-Term Orange County Permit.  Six were 

placed in abeyance.  Three of the petitioners sought stays.  One stay request was dismissed and one 
was withdrawn.  The active petition and stays were addressed by the State Board in Order No. WQO 
2002-0014. That Order stayed provision F.5.f regarding sewage spills and modified Finding No. 26 
regarding chronic toxicity. 
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Significant urban runoff challenges remain.  When viewed relative to the 
magnitude of the urban runoff problem, enormous challenges remain, particularly 
regarding the management of urban runoff on a watershed scale.  Today, urban runoff 
continues to be the leading cause of water quality impairment in the San Diego 
Region.3   The Copermittees’ monitoring data exhibits persistent exceedances of water 
quality objectives in most watersheds.4   Many watersheds also have urban runoff 
conditions that are frequently toxic to aquatic life.  Bioassessment data from the 
watersheds further reflects these conditions, finding that macroinvertebrate 
communities in creeks have widespread Poor to Very Poor Index of Biotic Integrity 
ratings.  Finally, the now too familiar “health advisory” or “beach closure” signs, which 
often result from high levels of bacteria in urban runoff, exhibit the continued threat to 
public health by urban runoff. 
 

                                            
3 The potential sources of impairments are identified on the CWA section 303(d) list of impaired water 

bodies for the San Diego Region. 
4 Data is provided in annual reports to the Regional Board.  A summary of data collected during the 

third-term permit is provided in the Copermittees’ application for permit reissuance.  That summary is 
available on-line at: http://www.ocwatersheds.com/StormWater/documents_ROWD.asp 
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V. PERMITTING APPROACH  
(PROGRAM INTEGRATION, FLEXIBILITY, AND DETAIL) 
 
The Order contains an increased emphasis on urban runoff management on a 
watershed basis.  This shift towards increased watershed urban runoff management is 
consistent with planning efforts conducted by the Regional Board regarding reissuance 
of the San Diego Permit (Order No. R9-2007-0001), and it is also consistent with the 
Copermittees’ most recent Report of Waste Discharge (ROWD).5   This shift reflects 
recognition of the maturity of the urban runoff programs since they began 
implementing the Third-Term Permit.  Addressing urban runoff management on a 
watershed basis is only possible if effective jurisdictional programs have been 
established, and maintaining effective jurisdictional programs is crucial to the success 
of watershed-focused management.   
 
There are several reasons for this shift in emphasis.  First, the Copermittees are 
generally doing an effective job at implementing their jurisdictional programs; while on 
the other hand, an emphasis on watersheds is necessary to shift the focus of the 
Copermittees from program development and implementation to water quality results.  
After over 15 years of Copermittee program implementation, it is critical that the 
Copermittees link their efforts with positive impacts on water quality.  Addressing 
urban runoff management on a watershed scale focuses on water quality results by 
emphasizing the receiving waters within the watershed.  The conditions of the 
receiving waters drive management actions, which in turn focus on the water quality 
problems in each watershed.    
 
Focusing on watershed implementation does not mean that the Copermittees must 
expend funds outside of their jurisdictions.  Rather, the Copermittees within each 
watershed are expected to collaborate to develop a watershed strategy to address the 
high priority water quality problems within each watershed.  They then have the option 
of implementing the strategy in the manner they find to be most effective.  Each 
Copermittee can implement the strategy individually within its jurisdiction, or the 
Copermittees can group together to implement the strategy throughout the watershed 
as a group.   
 
While the Order includes a new emphasis on addressing urban runoff on a watershed 
basis, the Order includes recognition of the importance of continued program 
implementation on jurisdictional and countywide levels.  The Order also acknowledges 
that jurisdictional, watershed, and countywide efforts are not always mutually 
exclusive.  For this reason, an attempt has been made to allow for the Copermittees’ 
jurisdictional, watershed, and countywide programs to integrate.   
 

                                            
5 The Report of Waste Discharge (ROWD) was submitted to the Regional Board on August 18, 2006 by 

the Principal Permittee (County of Orange) on behalf of all Copermittees. 
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In the Order, the watershed requirements serve as the mechanism for this program 
integration.  Since jurisdictional and countywide activities can also serve watershed 
purposes, such activities can be integrated into the Copermittees’ watershed 
programs, provided the activities meet certain criteria.  In this manner, the 
Copermittees’ activities do not always need to distinguish between jurisdictional, 
watershed, and countywide levels of implementation.  Instead, they can be integrated 
on multiple levels. 
 
Such opportunities for program integration inherently provide flexibility to the 
Copermittees in implementing their programs.  Program integration can be expanded 
or minimized as the Copermittees see fit.  For example, there is flexibility provided in 
determining the activities to be integrated and implemented in the watershed programs 
– watershed-based efforts, countywide efforts, enhanced jurisdictional efforts, or a 
mixture of the three.  Significant flexibility is also provided throughout other portions of 
the Order.   
 
Copermittees can choose the best management practices (BMPs) to be implemented, 
or required to be implemented, for development, construction, and existing 
development areas.  Flexibility to determine which industrial or commercial sites are to 
be inspected is also provided to the Copermittees.  Educational approaches are also 
to be determined by the Copermittees under the Order.  Implementation of certain 
efforts on a countywide basis is largely optional for the Copermittees as well.  
Significant leeway is also provided to the Copermittees in using methods to assess the 
effectiveness of their various urban runoff management programs.  This flexibility is 
further extended to the monitoring program requirements, which allow the 
Copermittees to develop monitoring approaches to several aspects of the monitoring 
program. 
 
The challenge in drafting the Order is to provide the flexibility described above while 
ensuring that the Order is still enforceable.  To achieve this, the Order frequently 
prescribes minimum measurable outcomes, while providing the Copermittees with 
flexibility in the approaches they use to meet those outcomes.  Enforceability has been 
found to be a critical aspect of the Order.  For example, the watershed requirements of 
Order No. R9-2002-01 were some of the Order’s most flexible requirements.  This lack 
of specificity in the watershed requirements resulted in inefficient watershed 
compliance efforts.  This situation reflects a common outcome of flexible permit 
language.  Such language can be unclear and unenforceable, and it can lead to 
implementation of inadequate programs. 
 
To avoid these types of situations, a balance between flexibility and enforceability has 
been crafted into the Order.  Minimum measurable outcomes are utilized to ensure the 
Order is enforceable, while the Copermittees are provided flexibility in deciding how 
they will implement their programs to meet the minimum measurable outcomes. 
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VI. ECONOMIC ISSUES 
 
Economic discussions of urban runoff management programs tend to focus on the 
significant costs incurred by municipalities in developing and implementing the 
programs.  However, when considering the cost of implementing the urban runoff 
programs, it is also important to consider the alternative costs incurred by not fully 
implementing the programs, as well as the benefits which result from program 
implementation.  For instance, unhealthful coastal water quality conditions negatively 
affect residents, tourists, and related portions of the Orange County economy.6  
 
It is very difficult to ascertain the true cost of implementation of the Copermittees’ 
urban runoff management programs because of inconsistencies in reporting by the 
Copermittees.  Reported costs of compliance for the same program element can vary 
widely from city to city, often by a very wide margin that is not easily explained.7  
Despite these problems, efforts have been made to identify urban runoff management 
program costs, which can be helpful in understanding the costs of program 
implementation.  The Orange County Municipalities plan to prepare a common fiscal 
reporting strategy to better define the expenditure and budget line items included in 
annual reports.8 
 
Estimates of Phase I Storm Water Program Costs.   
 
The United States Environmental Protection Agency (USEPA), the California Regional 
Water Quality Control Boards, and the State Board have attempted to evaluate the 
costs of implementing municipal storm water programs.  The assessments 
demonstrate that true costs are difficult to ascertain and reported costs vary widely.  
Nonetheless, they provide a useful context for considering the costs of requirements 
within Tentative Order No. R9-2007-0002.  In addition, reported fiscal analyses tend to 
neglect the costs incurred to municipalities when urban runoff is not effectively 
managed.  Such costs result from pollution, contamination, nuisance, and damage to 
ecosystems, property, and human health.   
 
In 1999 USEPA reported on multiple studies it conducted to determine the cost of 
urban runoff management programs.  A study of Phase II municipalities determined 
that the annual cost of the Phase II program was expected to be $9.16 per household.  
USEPA also studied 35 Phase I municipalities, finding costs to be $9.08 per household 
annually, similar to those anticipated for Phase II municipalities.9   The USEPA cost 
estimate for Phase I municipalities is valuable because it considers municipalities in 
Orange County.   
                                            
6 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

7 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 
2000-2003.  P. 2.  

8 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region) 
9 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68791-68792. 
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A study on program cost was also conducted by the California Regional Water Quality 
Control Board, Los Angeles Region (LARWQCB), where program costs reported in the 
municipalities’ annual reports were assessed.  The LARWQCB estimated that average 
per household cost to implement the MS4 program in Los Angeles County was 
$12.50. 10   Since the Los Angeles County permit is very similar to Order No. R9-2002-
01, this estimate is also useful in assessing general program costs in Orange County.  
 
The State Board also recently commissioned a study by the California State 
University, Sacramento to assess costs of the Phase I MS4 program.  This study 
includes an assessment of costs incurred by Phase I MS4s throughout the State to 
implement their programs.  Annual cost per household in the study ranged from  
$18-46, with the City of Encinitas in San Diego County representing the upper end of 
the range.11   Although no Orange County municipalities were assessed, the cost of 
the City of Encinitas’ program may be somewhat representative of the upper range of 
Orange County MS4 programs.  Encinitas shares similarities with southern Orange 
County, including the similarity of the San Diego MS4 permit to the Orange County 
MS4 permit, the city’s coastal location, and its reliance on tourism.  However, the 
City’s program cost can be considered as the high end of the spectrum for urban 
runoff management program costs because the City has a consent decree with 
environmental groups regarding its program, and City of Encinitas has received 
recognition for implementing a superior program. 
 
It is important to note that reported program costs are not all attributable to compliance 
with MS4 permits.  Many program components, and their associated costs, existed 
before any MS4 permits were ever issued.  For example, street sweeping and trash 
collection costs cannot be solely or even principally attributable to MS4 permit 
compliance, since these practices have long been implemented by municipalities.  
Therefore, true program cost resulting from MS4 permit requirements is some fraction 
of reported costs.  The California State University, Sacramento study found that only 
38 percent of program costs are new costs fully attributable to MS4 permits.  The 
remainder of the program costs were either pre-existing or resulted from enhancement 
of pre-existing programs.12   In 2000, the County of Orange found that even lesser 
amounts of program costs are solely attributable to MS4 permit compliance, reporting 
that the amount attributable to implement the Drainage Area Management Plan 
(DAMP), was less than 20 percent of the total budget.  The remaining 80 percent was 
attributable to pre-existing programs.13 
 
Estimating Costs of Reissued Storm Water Permits 
 
                                            
10 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 

2000-2003.  P. 2.  
11 State Water Board, 2005.  NPDES Stormwater Cost Survey.  P. ii. 
12 Ibid.  P. 58. 
13 County of Orange, 2000.  A NPDES Annual Progress Report.  P. 60.  More current data from the 

County of Orange is not used in this discussion because the County of Orange no longer reports 
such information. 
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The vast majority of costs that will be incurred as a result of implementing Order No. 
R9-2007-0002 are not new.  Urban runoff management programs have been in place 
in Orange County for over 15 years.  Any increase in cost to the Copermittees will be 
incremental in nature.  Moreover, since Order No. R9-2007-0002 “fine tunes” the 
requirements of Order No. R9-2002-01, these cost increases are expected to be 
modest. 
 
The anticipated costs of program changes are difficult to estimate because of the 
flexibility inherent within the Permit and the recognition that program modifications will 
vary among the municipalities in response to the specific needs of the local and 
watershed programs.  In other words, the Permit is intended to allow each Permittee to 
de-emphasize some program components and strengthen others based on the 
experience of the jurisdictional programs.   
 
The changes in Order No. R9-2007-0002 reflect the iterative process of BMP 
implementation and the necessarily adaptive nature of storm water management that 
is expected by the U.S. EPA.  In 1996, U.S. EPA recognized that changes to MS4 
programs would occur during the reapplication period based on new information on the 
relative magnitude of a problem, new data on water quality impacts of the storm water 
discharges, and experience gained under the prior permit. 14    Some program changes 
have been proposed by the Copermittees in the permit reapplication package, and 
others have been included because the Regional Board considers those measures 
necessary and feasible to protect water quality from the effects of MS4 discharges.   
 
Other Economic Considerations. 
 
Economic considerations of urban runoff management programs cannot be limited 
only to program costs.  Evaluation of programs requires information on the 
implementation costs and information on the benefits derived from environmental 
protection and improvement.15    Attention is often focused on program costs, but the 
programs must also be viewed in terms of their value to the public.   
 

                                            
14 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations.  Interpretive 

policy memorandum on reapplication requirements for MS4s. 
15 Ribaudo M.O. and D. Heelerstein. 1992,  Estimating Water Quality Benefits: Theoretical and 

Methodological Issues.  U.S. Department of Agriculture. Technical Bulletin No. 1808. 
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For example, household willingness to pay for improvements in fresh water quality for 
fishing and boating has been estimated by USEPA to be $158-210.16  This estimate 
can be considered conservative, since it does not include important considerations 
such as marine waters benefits, wildlife benefits, or flood control benefits.  The 
California State University, Sacramento study corroborates USEPA’s estimates, 
reporting annual household willingness to pay for statewide clean water to be $180.17   
When viewed in comparison to household costs of existing urban runoff management 
programs, household willingness to pay estimates exhibit that per household costs 
incurred by Copermittees to implement their urban runoff management programs 
remain reasonable. 
 
The effect of urban runoff on receiving waters can also influence the value of real 
estate in southern Orange County.  For instance, recent marketing of new 
developments in the region prominently features access or proximity to the ocean.18   
This demonstrates the added value of healthy aquatic environments to property 
values.  The real estate industry recognizes that home buyers are willing to pay for 
access to clean water environments. The ability to market water-based recreational 
activities is dependent on healthy water quality conditions.    
 
Municipalities and business groups in Orange County recognize the value of programs 
to prevent and treat urban runoff pollution in Orange County.   For instance, both 
coastal and inland Orange County cities positively promote their access to the Pacific 
Ocean as a valuable quality of life feature.19  In addition, the South Orange County 
Regional Chamber of Commerce’s legislative policy for infrastructure includes the 
support of programs and solutions for non-point source urban water runoff.  This 
demonstrates that the business community realizes the negative economic effects that 
result from polluted urban runoff. 
 

                                            
16 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.  P. 

68793. 
17 State Board, 2005.  NPDES Stormwater Cost Survey.  P. iv. 
18 Examples include the “Marblehead Coastal” project in San Clemente 

(http://www.marbleheadonthecoast.com), the “Pacifica San Juan” project in San Juan Capistrano 
(http://pacificasanjuan.com), and “The Strand at Headlands” in Dana Point (http://strandoc.com). 

19 For a coastal city, see Laguna Beach Overview at http://www.lagunabeachcity.net/about/overview.  
For an inland city, see the Lake Forest 2005 Economic Profile at 
http://www.thearbor.info/pdf/2005%20Economic%20Profile.pdf.   
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Another important way to consider urban runoff management program costs is to 
consider the implementation cost in terms of costs incurred by not improving the 
programs.  Urban runoff in southern California has been found to cause illness in 
people bathing near storm drains.20  A study of south Huntington Beach and north 
Newport Beach (both located in northern Orange County) found that an illness rate of 
about 0.8% among bathers at those beaches resulted in about $3 million annually in 
health-related expenses.21  Extrapolation of such numbers to the wide range of 
beaches of Orange County could result in huge public expenses. 
 
Urban runoff and its impact on receiving waters also affect tourism.  In past years, 
Orange County was featured in the national press for its water quality problems.  Such 
news is likely to have a negative impact on tourism, since polluted beaches are 
generally not attractive to tourists.  According to the Orange County Community 
Indicators Project, the County’s visitors spent an average of $107.70 per day in 2004.22 
The experience of Huntington Beach provides an example of the potential economic 
impact of poor water quality.  Approximately eight miles of Huntington Beach were 
closed for two months in the middle of summer of 1999, severely impacting beach 
visitation.  When considered with the number of visitors and their average expenditure, 
the negative effects to the local economy are obvious. 
 
Coastal tourism is an important industry in Orange County and is dependent upon 
effective management of urban runoff pollution.  The following examples reflect that 
relationship. 
 

DANA POINT: In response to a Grand Jury finding (1999-2000 Rainy Season’s 
First Flush Hits the Harbors of Orange County), the city of Dana Point notes the 
interrelationship between the clean coastal water and the economic health of 
the city. Dana Point reports receiving $5.2 million in transit occupancy tax funds 
in FY 1999-2000 “due in large part because of proximity to the beach. Without 
clean beaches, Dana Point risks losing its major revenue source.” 23   More 
recently, the City budget report estimates that transit occupancy taxes comprise 
35% of general fund revenues for the 2006 fiscal year.  

 

                                            
20 Haile, R.W., et al, 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 

in Santa Monica Bay.  Santa Monica Bay Restoration Project. 
21 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 

Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

22 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 
Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

23 Orange County Grand Jury. 1999-2000 Rainy Season’s First Flush Hits the Harbors of Orange 
County. 
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LAGUNA BEACH: Tourism is one of the primary components of the Laguna 
Beach economy, and the beach is one of the main tourist attractions in the city.  
In 1999, hotel/motel bed tax revenue was approximately $3 million, 
representing 13% of the City’s general fund revenue.24   In 2006, the City 
expects transit occupancy taxes to represent about 11% of general fund 
revenue.25  The proportional decrease is due to an increase in property taxes, 
which is also affected in part by the quality of coastal waters.  The City Council 
recognizes the value of the beaches to tourists and the local population and has 
funded several low-flow diversion systems in an attempt to decrease beach 
pollution and beach closures. 

 
DOHENY STATE BEACH: In 1997, the U.S. Army Corps of Engineers 
(USACE) prepared an economic analysis as part of the San Juan Creek and 
Aliso Creek Watershed Study.  Recreational value for Doheny State Beach, 
based on annual visitation of 670,545 people in 1995, was calculated at 
$2,850,000.  Furthermore, the USACE notes that lifeguards reported that beach 
attendance falls dramatically when there are unhealthy conditions in the ocean.  
In 1999, the USACE prepared an updated economic study as part of the 
Feasibility Phase of the San Juan Creek Watershed Management Study.  The 
1999 study reports that average beach attendance from 1996 to 1998 increased 
to 918,735. The USACE places a recreation value per visitor at $5.76, which 
implies the annual recreational value of Doheny State Beach for 1996 to 1998 
was $5,291,914. 

 
ALISO BEACH: In 1997, the USACE prepared an economic analysis as part of 
the San Juan Creek and Aliso Creek Watershed Study. Recreational value for 
Aliso Beach, based on annual visitation of 3,477,369 people in 1995, was 
calculated at $14,779,000. In the 1999 Draft Feasibility Report for the Aliso 
Creek Watershed Management Study, the USACE noted that the average 
beach attendance from 1996 to 1998 decreased to 1,148,374. The recreation 
value per visitor was calculated at $4.50 and the average annual impact from 
water quality-related beach closures at Aliso Beach Park was estimated to be 
$468,392.  This number is comparable to an economic analysis conducted as 
part of the Aliso Creek Watershed 205(j) study that estimated the annual 
average recreational value impact of beach closures at Aliso Beach Park to be 
$468,400. 

 

                                            
24 Laguna Beach at a Glance.  May 2000. Prepared by Moore Iacofano Goltsman, Inc. 
25 City of Laguna Beach, adopted budget 2006-2007.  Available on-line at: 

http://www.lagunabeachcity.net/government/reference/budget07 
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Finally, it is important to consider the benefits of urban runoff management programs 
in conjunction with their costs.  A recent study conducted by USC/UCLA assessed the 
costs and benefits of implementing various approaches for achieving compliance with 
the MS4 permits in the Los Angeles Region.  The study found that non-structural 
systems would cost $2.8 billion but provide $5.6 billion in benefit.  If structural systems 
were determined to be needed, the study found that total costs would be $5.7 to $7.4 
billion, while benefits could reach $18 billion.26  Costs are anticipated to be borne over 
many years – probably ten years at least.  As can be seen, the benefits of the 
programs are expected to considerably exceed their costs.  Such findings are 
corroborated by USEPA, which found that the benefits of implementation of its  
Phase II storm water rule would also outweigh the costs.27    
 
Additional discussion of economic issues can be found at section 3 of the Fact 
Sheet/Technical Report for Regional Board Order No. R9-2002-01, available at:   
 

http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
 

VII. LEGAL AUTHORITY 
 
The following statutes, regulations, and Water Quality Control Plans provide the basis 
for the requirements of Order No. R9-2006-0011:  Clean Water Act (CWA), California 
Water Code (CWC), 40 CFR Parts 122, 123, 124 (National Pollutant Discharge 
Elimination System Permit Application Regulations for Storm Water Discharges, Final 
Rule), Part II of 40 CFR Parts 9, 122, 123, and 124 (National Pollutant Discharge 
Elimination System – Regulations for Revision of the Water Pollution Control Program 
Addressing Storm Water Discharges; Final Rule), Water Quality Control Plan – Ocean 
Waters of California (California Ocean Plan), Water Quality Control Plan for the San 
Diego Basin (Basin Plan), 40 CFR 131 Water Quality Standards; Establishment of 
Numeric Criteria for Priority Toxic Pollutants for the State of California; Rule (California 
Toxics Rule), and the California Toxics Rule Implementation Plan. 
 
The legal authority citations below generally apply to directives in Order No.  
R9-2007-0002, and provide the Regional Board with ample underlying authority to 
require each of the directives of Order No. R9-2007-0002.  Legal authority citations are 
also provided with each permit section discussion in section IX of this Fact 
Sheet/Technical Report.   
 
CWA 402(p)(3)(B)(ii) – The CWA requires in section 402(p)(3)(B)(ii) that permits for 
discharges from municipal storm sewers “shall include a requirement to effectively 
prohibit non-stormwater discharges into the storm sewers.” 
 

                                            
26 LARWQCB, 2004.  Alternative Approaches to Stormwater Control.   
27 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P.  

68791. 
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CWA 402(p)(3)(B)(iii) – The CWA requires in section 402(p)(3)(B)(iii) that permits for 
discharges from municipal storm sewers “shall require controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management 
practices, control techniques and system, design and engineering methods, and such 
other provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.”   
 
40 CFR 122.26(d)(2)(i)(B,C,E, and F) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(i)(B,C,E, and F) provide that each Copermittee’s permit application “shall 
consist of:  (i) Adequate legal authority.  A demonstration that the applicant can 
operate pursuant to legal authority established by statute, ordinance or series of 
contracts which authorizes or enables the applicant at a minimum to: […] (B)  Prohibit 
through ordinance, order or similar means, illicit discharges to the municipal separate 
storm sewer; (C) Control through ordinance, order or similar means the discharge to a 
municipal separate storm sewer of spills, dumping or disposal of materials other than 
storm water; […] (E) Require compliance with condition in ordinances, permits, 
contracts or orders; and (F) Carry out all inspection, surveillance and monitoring 
procedures necessary to determine compliance and noncompliance with permit 
conditions including the prohibition on illicit discharges to the municipal separate storm 
sewer.” 
 
40 CFR 122.26(d)(2)(iv) – Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) 
provides that the Copermittee shall develop and implement a proposed management 
program which “shall include a comprehensive planning process which involves public 
participation and where necessary intergovernmental coordination, to reduce the 
discharge of pollutants to the maximum extent practicable using management 
practices, control techniques and system, design and engineering methods, and such 
other provisions which are appropriate.  The program shall also include a description 
of staff and equipment available to implement the program. […]  Proposed programs 
may impose controls on a system wide basis, a watershed basis, a jurisdiction basis, 
or on individual outfalls. […]  Proposed management programs shall describe priorities 
for implementing controls.”   
 
40 CFR 122.26(d)(2)(iv)(A - D) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A - D) require municipalities to implement controls to reduce pollutants 
in urban runoff from new development and significant redevelopment, construction, 
and commercial, residential, industrial, and municipal land uses or activities.  Control 
of illicit discharges is also required. 
 
CWC 13377 – CWC section 13377 provides that “Notwithstanding any other provision 
of this division, the State Board or the regional boards shall, as required or authorized 
by the CWA, as amended, issue waste discharge requirements and dredged or fill 
material permits which apply and ensure compliance with all applicable provisions of 
the act and acts amendatory thereof or supplementary, thereto, together with anymore 
stringent effluent standards or limitation necessary to implement water quality control 
plans, or for the protection of beneficial uses, or to prevent nuisance.” 
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Order No. R9-2007-0002 is an essential mechanism for achieving the water quality 
objectives that have been established for protecting the beneficial uses of the water 
resources in the San Diego Region portion of Orange County.  Federal NPDES 
regulation 40 CFR 122.44(d)(1) requires MS4 permits to include any requirements 
necessary to “achieve water quality standards established under CWA section 303, 
including State narrative criteria for water quality.”  The term “water quality standards” 
in this context refers to a water body’s beneficial uses and the water quality objectives 
necessary to protect those beneficial uses as established in the Basin Plan and 
antidegradation policies. 
 
 

VIII. FINDINGS  
 
The findings of the Order have been modified to reduce repetition in their discussions 
and address new requirements.  Each finding of the Order is provided and discussed 
below.  Additional discussion relative to the findings can be found in section IX of the 
Fact Sheet, which provides discussions of the Order’s directives. 
 

A. Basis For the Order 
 
Finding A.1.  This Order is based on the federal Clean Water Act (CWA), the Porter-
Cologne Water Quality Control Act (Division 7 of the Water Code, commencing with 
Section 13000), applicable state and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 
Discussion of Finding A.1.  In 1987, Congress established CWA Amendments to 
create requirements for storm water discharges under the NPDES program, which 
provides for permit systems to regulate the discharge of pollutants.  Under the Porter-
Cologne Water Quality Control Act, the State Board and the nine Regional Water 
Quality Control Boards have primary responsibility for the coordination and control of 
water quality, including the authority to implement the CWA.  Porter-Cologne (section 
13240) directs the Regional Water Quality Control Boards to set water quality 
objectives via adoption of Basin Plans that conform to all State policies for water 
quality control.   
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As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas.  Since 1990, the San Diego Regional Board has issued area-wide 
MS4 NPDES permits.  The Order will renew Order No. R9-2002-01 to comply with the 
CWA and attain water quality objectives in the Basin Plan by limiting the contributions 
of pollutants conveyed by urban runoff.  Further discussions of the legal authority 
associated with the prohibitions and directives of the Order are provided in section VII 
this document. 
 
Finding A.2.  This Order renews National Pollutant Discharge Elimination System 
(NPDES) Permit No. CAS0108740, which was first issued on July 16, 1990 (Order  
No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) and February 13, 
2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance with Order No. R9-
2002-01, the County of Orange, as the Principal Permittee, submitted a Report of 
Waste Discharge (ROWD) for renewal of the MS4 Permit. 
 
Discussion of Finding A.2.  This Order renews National Pollutant Discharge 
Elimination System (NPDES) Permit No. CAS0108740, which was first issued on July 
16, 1990 (Order No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) 
and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for renewal of the MS4 Permit.  
Supporting information discussing the topic of this finding can be found in section V of 
this document. 
 
Finding A.3.  This Order is consistent with the following precedential Orders adopted 
by the State Water Resources Control Board (State Board) addressing municipal 
storm water NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, 
and Order WQO 2002-0014. 
 
Discussion of Finding A.3.   In recent years the State Board has considered several 
appeals of MS4 permits issued by the Regional Boards.  In Order 99-05, the State 
Board established language for Receiving Water Limitation Language for MS4 permits.  
In Order No. WQ-2000-11, the State Board addressed design standards for Standard 
Urban Storm Water Mitigation Plan (SUSMP) requirements.  Order WQ 2001-15 
addressed Petitions of the San Diego County MS4 Permit issued by the Regional 
Board in 2001 (Order No. R9-2001-01).  Order WQO 2002-0014 addresses Petitions 
of the Orange County MS4 Permit issued by the Regional Board in 2002 (Order No. 
R9-2002-01).   
 

B. Regulated Parties 
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Finding B.1.  Each of the persons in Table 1 of the Order, hereinafter called 
Copermittees or dischargers, owns or operates a municipal separate storm sewer 
system (MS4), through which it discharges urban runoff into waters of the United 
States within the San Diego Region.  These MS4s fall into one or more of the following 
categories: (1) a medium or large MS4 that services a population of greater than 
100,000 or 250,000 respectively; or (2) a small MS4 that is “interrelated” to a medium 
or large MS4; or (3) an MS4 which contributes to a violation of a water quality 
standard; or (4) an MS4 which is a significant contributor of pollutants to waters of the 
United States. 
 
Discussion of Finding B.1.  Section 402 of the CWA prohibits the discharge of any 
pollutant to waters of the United States from a point source, unless that discharge is 
authorized by a NPDES permit.  Though urban runoff comes from a diffuse source, it 
is discharged through MS4s, which are point sources under the CWA.  Federal 
NPDES regulation 40 CFR 122.26(a) (iii) and (iv) provide that discharges from MS4s, 
which service medium or large populations greater than 100,000 or 250,000 
respectively, shall be required to obtain a NPDES permit.  Federal NPDES regulation 
40 CFR 122.26(a)(v) also provides that a NPDES permit is required for “A [storm 
water] discharge which the Director, or in states with approved NPDES programs, 
either the Director or the USEPA Regional Administrator, determines to contribute to a 
violation of a water quality standard or is a significant contributor of pollutants to 
waters of the United States.” Such sources are then designated into the program.   
 
Other small MS4s, such as those serving universities and military installations, also 
exist within the watersheds of Orange County in the San Diego Region.  While these 
MS4s are not subject to this Order, they are subject to the Phase II NPDES storm 
water regulations.  Over time, these MS4s will be designated for coverage under the 
State Board’s statewide general storm water permit for small MS4s. 
 

C. Discharge Characteristics 
 
Finding C.1.  Urban runoff contains waste, as defined in the California Water Code 
(CWC), and pollutants that adversely affect the quality of the waters of the State.  The 
discharge of urban runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
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Discussion of Finding C.1.  Section 13050(d) of the CWC defines “waste” as 
“sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, 
associated with human habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within containers of 
whatever nature prior to, and for purposes of, disposal.”  40 CFR 122.2 defines “point 
source” as “any discernable, confined, and discrete conveyance, including but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operation, landfill leachate collection 
system, vessel or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.”  40 CFR 122.2 defines “discharge of a pollutant” as “Any addition of any 
pollutant or combination of pollutants to waters of the U.S. from any point source.”  
Also, the justification for control of pollution into waters of the state can be found at 
CWC section 13260(a)(1).  State Board Order WQ 2001-15 verifies that urban runoff 
contains waste.28 
 
Finding C.1 is also discussed in the Response to Comments document (Section X) in 
comment number 12. 
 
Finding C.2.  The most common categories of pollutants in urban runoff include total 
suspended solids, sediment (due to anthropogenic activities); pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), 
oxygen-demanding substances (decaying vegetation, animal waste), detergents, and 
trash.   
 

                                            
28   State Board, 2001. Order WQ 2001-15.  In the Matter of Petitions of Building Industry Association of 

San Diego County and Western States Petroleum Association: For Review of Waster Discharge 
Requirements Order No. 2001-01 for Urban Runoff from San Diego County [NPDES No. 
CAS0108758] Issued by the Regional Board. 
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Discussion of Finding C.2.  The National Urban Runoff Program (NURP) study 
showed that heavy metals, organics, coliform bacteria, nutrients, oxygen demanding 
substances (e.g., decaying vegetation), and total suspended solids are found at 
relatively high levels in urban runoff.29  It also found that MS4 discharges draining 
residential, commercial, and light industrial areas contain significant loadings of total 
suspended solids and other pollutants.  The Basin Plan goes on to identify urban 
runoff pollutants to include lawn and garden chemicals, household and automotive 
care products dumped or drained on streets, and sediment that erodes from 
construction sites.30  In addition, the State Board Urban Runoff Technical Advisory 
Committee (TAC) finds that urban runoff pollutants include sediments, nutrients, 
oxygen-demanding substances, heavy metals, petroleum hydrocarbons, pathogenic 
bacteria, viruses, and pesticides.31  Runoff that flows over streets, parking lots, 
construction sites, and industrial, commercial, residential, and municipal areas carries 
these untreated pollutants through storm drain networks directly to the receiving 
waters of the San Diego Region. 
 
Finding C.2 is also discussed in the Response to Comments document (Section X) in 
comment number 13. 
 
Finding C.3.  The discharge of pollutants and/or increased flows from MS4s may 
cause or threaten to cause the concentration of pollutants to exceed applicable 
receiving water quality objectives and impair or threaten to impair designated 
beneficial uses resulting in a condition of pollution (i.e., unreasonable impairment of 
water quality for designated beneficial uses), contamination, or nuisance. 
 
Discussion of Finding C.3.  The 1992, 1994, and 1996 National Water Quality 
Inventory Reports to Congress prepared by USEPA showed a trend of impairment in 
the nation’s waters from contaminated storm water and urban runoff.32  The 1998 
National Water Quality Inventory Report showed that urban runoff discharges affect 
11% of rivers, 12% of lakes, and 28% of estuaries.  The report states that ocean 
shoreline impairment due to urban runoff increased from 55% in 1996 to 63% in 1998.  
The report notes that urban runoff discharges are the leading source of pollution and 
the main factor in the degradation of surface water quality in California’s coastal 
waters, rivers, and streams.  Furthermore, the NURP study found that pollutant levels 
from illicit discharges were high enough to significantly degrade receiving water 
quality, and threaten aquatic life, wildlife, and human health.33  
 

                                            
29 Ibid. 
30 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9.  San Diego. 
31 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations. 

Nonpoint Source Management Program.   
32 USEPA, 2000.  Quality of Our Nation’s Waters: Summary of the National Water Quality Inventory 

1998 Report to Congress – USEPA 841-S-00-001; Water Quality Conditions in the United States: 
Profile from the 1998 National Water Quality Inventory Report to Congress – USEPA 841-F-00-006. 

33 USEPA, 1993. Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report. 
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In addition, the Region’s CWA section 303(d) list, which identifies water bodies with 
impaired beneficial uses within the region, also indicates that the impacts of urban 
runoff on receiving waters are significant.  Many of the impaired water bodies on the 
303(d) list are impaired by constituents that have been found at high levels within 
urban runoff by the County of Orange storm water monitoring program.34  Examples of 
constituents frequently responsible for beneficial use impairment include indicator fecal 
bacteria, heavy metals, and sediment; these constituents have been found at high 
levels in urban runoff both regionally and nationwide.35,36 In addition, impairments may 
be caused by synergistic effects of multiple contaminants or by pollutants not currently 
monitored by storm water programs37. 
 
Finding C.3 is also discussed in the Response to Comments document (Section X) in 
comment number 12. 
 
Finding C.4.  Pollutants in urban runoff can threaten and adversely affect human 
health.  Human illnesses have been clearly linked to recreating near storm drains 
flowing to coastal waters.  Also, urban runoff pollutants in receiving waters can 
bioaccumulate in the tissues of invertebrates and fish, which may be eventually 
consumed by humans. 
 

                                            
34 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11. 
35 Ibid. 
36 USEPA, 1983.  Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report.  
37 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11.  
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Discussion of Finding C.4.   A landmark study, conducted by the Santa Monica Bay 
Restoration Project, found that there was an increased occurrence of illness in people 
that swam in proximity to a flowing storm drain.38   A study of south Huntington Beach 
and north Newport Beach (both located in northern Orange County) found that an 
illness rate of about 0.8% among bathers at those beaches resulted in about $3 million 
annually in health-related expenses.39   Furthermore, urban runoff pollutants in 
receiving waters can bioaccumulate in the tissues of invertebrates and fish, which may 
eventually be consumed by humans.  Pollutants such as heavy metals and pesticides, 
which are commonly found in urban runoff, have been found to bioaccumulate and 
biomagnify in long-lived organisms at the higher trophic levels.40  Since many aquatic 
species are utilized for human consumption, toxic substances accumulated in species’ 
tissues can pose a significant threat to public health.  USEPA supports this finding 
when it states, “As runoff flows over areas altered by development, it picks up harmful 
sediment and chemicals such as oil and grease, pesticides, heavy metals, and 
nutrients (e.g., nitrogen and phosphorus).  These pollutants often become suspended 
in runoff and are carried to receiving waters, such and lakes, ponds, and streams.  
Once deposited, these pollutants can enter the food chain through small aquatic life, 
eventually entering the tissues of fish and humans.”41 
 
Finding C.4 is also discussed in the Response to Comments document (Section X) in 
comment number 14. 
 
Finding C.5.  Urban runoff discharges from MS4s often contain pollutants that cause 
toxicity to aquatic organisms (i.e., adverse responses of organisms to chemicals or 
physical agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
 

                                            
38 Haile, R.W., et al., 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 

in Santa Monica Bay.  Santa Monica Bay Restoration Project. 
39 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 

Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

40 Abel, P.D, 1996.  Water Pollution Biology. 
41 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  Washington D.C.  EPA 833-R-

00-002. 
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Discussion of Finding C.5.  The Copermittees’ monitoring data exhibits frequent 
toxic conditions in urban runoff during storm events and dry weather.  Toxicity is 
observed in both fresh and marine receiving waters, but varies significantly within and 
among sites and over time.  However, according to the County of Orange, toxicity in 
both dry and wet weather appears concentrated along the coast.  This supports the 
conclusion that toxicity is associated with urban activities and is caused by pollutants 
that flow downstream and become concentrated near the bottom of urbanized 
watersheds.  Physical channel modification and hydromodification are also greatest 
near the coast and likely contribute to findings of toxicity.  The cause of toxicity may 
vary between locations, dates, and indicator organisms.  The actual cause may be 
influenced by various factors such as urbanization, urban runoff management, habitat 
modification, hydromodification, and native aquatic environment.  Toxicity identification 
evaluations (TIEs) have failed to confirm initial findings of toxicity.  Follow-up studies 
by the County of Orange implicate both pollutants and physical stream habitat 
degradation (e.g. channel modification and hydromodification) as factors related to 
toxicity findings.42 
 
Finding C.6.   The Copermittees discharge urban runoff into lakes, drinking water 
reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons, the Pacific 
Ocean, and tributaries thereto within one of the eleven hydrologic units (San Juan 
Hydrologic Unit) comprising the San Diego Region as shown in Tables 2a and 2b.  
Some of the receiving water bodies have been designated as impaired by the 
Regional Board and the United States Environmental Protection Agency (USEPA) in 
2006 pursuant to CWA section 303(d).  Also shown in the Tables are the watershed 
management areas (WMAs) as defined in the Regional Board report, Watershed 
Management Approach, January 2002. 
 
Discussion of Finding C.6.  This finding identifies the Copermittees responsible for 
MS4 discharges in each watershed management area.  The list is identical to Order 
No. R9-2002-01.  The CWA Section 303(d) List of Impaired Waters, 2006 Update has 
been approved by the Regional Board, State Board, and USEPA. 43  This 303(d) list 
identifies waters that do not meet water quality standards after applying certain 
required technology-based effluent limits (“impaired” water bodies).  As part of this 
listing process, states are required to prioritize waters/watersheds for future 
development of Total Maximum Daily Loads (TMDLs).  The listed 303(d) pollutant(s) of 
concern do not necessarily reflect impairment of the entire corresponding WMA or all 
corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Board’s 2006 Section 303(d) List of Water Quality Limited 
Segments.   
 
Finding C.6 is also discussed in the Response to Comments document (Section X) in 
comment number 15. 

                                            
42 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11.  
43 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-line 

at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html 
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Finding C.7.  The Copermittees’ water quality monitoring data submitted to date 
documents persistent violations of Basin Plan water quality objectives for various 
urban runoff-related pollutants (fecal coliform bacteria, total suspended solids, 
turbidity, metals, etc.) at various watershed monitoring stations.   Persistent toxicity 
has also been observed at some watershed monitoring stations.  In addition, 
bioassessment data indicates that the majority of urbanized receiving waters have 
Poor to Very Poor Index of Biotic Integrity ratings.  In sum, the above findings indicate 
that urban runoff discharges are causing or contributing to water quality impairments, 
and are a leading cause of such impairments in Orange County.   
 
Discussion of Finding C.7.   The Copermittees have produced data that 
demonstrates water quality objectives are frequently not met during dry and wet 
weather.  The 2006 Report of Waste Discharge and the 2005-06 Annual Reports 
document that receiving water monitoring stations often fail to meet water quality 
objectives established in the Basin Plan.  Similar conclusions are found in monitoring 
reported to the Regional Board pursuant to Investigative Orders issued between 2001 
and 2006 for Aliso Creek, Salt Creek44, Prima Deshecha45, and North Creek at Doheny 
Beach46.  Monitoring reported to the State Board pursuant to funding grant agreements 
also demonstrates that discharges from MS4s routinely exceed water quality 
objectives. 47,48, 49, 50, 51.   
 

                                            
44 An Investigative Order was issued on March 6, 2003 to the City of Dana Point for water quality 

conditions of Salt Creek near Monarch Beach. 
45 An Investigative Order was issued on July 3, 2002 to the City of San Clemente and the County of 

Orange for water quality conditions of Prima Deshecha Canada (including Poche Beach). 
46 Investigative Order No. R9-2006-0039 was issued on April 4, 2006 to the City of Dana Point and 

Quantum Ozone, Inc. for an assessment of water quality conditions at North Creek, Doheny Beach. 
47 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 

Water Resources Control Board Agreement No. 02-216-550-0. 
48 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 

Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

49 James Volz. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

50 Max Anderson. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

51 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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Water quality in receiving waters downstream of MS4 discharges fail to meet Ocean 
Plan standards52, California Toxics Rule standards53, and Basin Plan objectives.  Data 
submitted in the MS4 Annual Reports indicate that at various times chemical, bacteria, 
pesticide, and metal concentrations may exceed water quality objectives in marine and 
fresh water receiving waters in both wet and dry weather conditions.  Although wet 
weather MS4 effluent data is not generally reported, dry-weather MS4 effluent data 
demonstrates that the effluent contains concentrations of pollutants that would exceed 
receiving water quality objectives. 
 
In most of these watersheds, there are no other significant NPDES permits 
discharging to the creeks.  For instance, there are no live-stream discharges of treated 
waste water in south Orange County. The few NPDES permits in the watersheds are 
mainly for recycled water which only discharges occasionally during the rainy season.  
Because the water quality monitoring indicates exceedances of water quality 
standards and urban runoff is the main source of pollutants in the watersheds, it can 
be inferred that the urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 
 
Finding C.7 is also discussed in the Response to Comments document (Section X) in 
comment number 16. 
 
Finding C.8.  When natural vegetated pervious ground cover is converted to 
impervious surfaces such as paved highways, streets, rooftops, and parking lots, the 
natural absorption and infiltration abilities of the land are lost.  Therefore, runoff leaving 
a developed urban area is significantly greater in runoff volume, velocity, and peak 
flow rate than pre-development runoff from the same area.  Runoff durations can also 
increase as a result of flood control and other efforts to control peak flow rates.  
Increased volume, velocity, rate, and duration of runoff greatly accelerate the erosion 
of downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5% conversion from natural to impervious surfaces.  The increased 
runoff characteristics from new development must be controlled to protect against 
increased erosion of channel beds and banks, sediment pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.     
 

                                            
52 The Basin Plan incorporates terms and conditions of the State Board’s Water Quality Control Plan for 

Ocean Waters of California (Ocean Plan) as a water quality objective for Ocean Waters in the San 
Diego Region. 

53 The California Toxics Rule criteria promulgated by the U.S. EPA are directly applicable water quality 
standards for certain priority toxic pollutants in inland surface waters and enclosed bays and 
estuaries in California. 
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Finding C.9.  Urban development creates new pollution sources as human population 
density increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc. which can either be washed or directly dumped into the MS4.  As a 
result, the runoff leaving the developed urban area is significantly greater in pollutant 
load than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality.   
 
Discussion of Findings C.8 and C.9.   
The Natural Resources Defense Council (NRDC) 1999 Report, “Stormwater 
Strategies, Community Responses to Runoff Pollution” identifies two main causes of 
the storm water pollution problem in urban areas.  Both causes are directly related to 
development in urban and urbanizing areas: 
 

1.  Increased volume and velocity of surface runoff.  There are three types of 
human-made impervious covers that increase the volume and velocity of runoff: 
(i) rooftop, (ii) transportation imperviousness, and (iii) non-porous (impervious) 
surfaces.  As these impervious surfaces increase, infiltration will decrease, 
forcing more water to run off the surface, picking up speed and pollutants.   
 
2.  The concentration of pollutants in the runoff.  Certain industrial, commercial, 
residential and construction activities are large contributors of pollutant 
concentrations in urban runoff.  As human population density increases, it 
brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc.   

 
As a result of these two causes, runoff leaving developed urban areas is significantly 
greater in volume, velocity, and pollutant load than pre-development runoff from the 
same area.     
 
By accommodating the traditional approach to storm water management, urbanization 
has also altered the flow regime (rate, magnitude, frequency, timing, and flashiness of 
runoff) that supports aquatic and riparian habitats.  These hydrologic changes are 
driven by the loss of water storage capacity in the watersheds,54 and exacerbated by 
physical alterations of the stream channel network. 55    This relationship between 
urbanization and stream channel integrity has been documented nationally and in 
southern California.  
 

                                            
54 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their 

Ecological Significance.  American Fisheries Society Symposium  Vol.47 pp.157-177. 
55 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  

Bioscience Vol. 47, No. 11, pp.769-784. 
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Hydrologic changes from urban development also directly and indirectly adversely 
affect wetlands.  Natural wetlands support many beneficial uses and provide important 
water-quality related ecological services, including pollutant removal, flood attenuation, 
and groundwater recharge.56   The Center for Watershed Protection recently provided 
USEPA with a synthesis of more than 100 scientific studies on the direct and indirect 
impacts of urbanization on wetlands and the role wetlands play in watershed quality.  
The report found that the three changes from land development with the most potential 
to impact wetlands include: Increased storm water runoff; decreased groundwater 
recharge; and flow constriction.57   Each of these changes can often be avoided or 
minimized by implementing site design and hydromodification BMPs. 
 
When Order No. R9-2002-01 was adopted, studies had shown that the level of 
imperviousness in an area strongly correlates with the quality of nearby receiving 
waters.58  One comprehensive study, which looked at numerous areas, variables, and 
methods, revealed that stream degradation occurs at levels of imperviousness as low 
as 10 – 20%.59  Stream degradation is a decline in the biological integrity and physical 
habitat conditions that are necessary to support natural biological diversity.  For 
instance, few urban streams can support diverse benthic communities with 
imperviousness greater than or equal to 25%.60  To provide some perspective, a 
medium density, single-family home area can be from 25% to 60% impervious 
(variation due to street and parking design).61  
 
More recently, a report on the effects of impervious in southern California streams 
found that local ephemeral and intermittent streams are more sensitive to such effects 
than streams in other parts of the country.  This study, by the Southern California 
Coastal Water Research Program, estimated a threshold of response at a two to three 
percent change in percent of impervious cover in a watershed. 62  This threshold is 
lower than the previously reported estimates by the USEPA that were cited in the Fact 
Sheet for Order No. R9-2002-01. 
 

                                            
56 Wright, Tiffany, et al. 2006. “Direct and Indirect Impacts of Urbanization on Wetland Quality.”  

Prepared by the Center for Watershed Protection.  Available at: http://www.cwp.org. 81p. 
57 Ibid p.26 
58 USEPA, 1999.  Part II.  40 CFR Parts 9, 122, 123, and 124.  National Pollutant Discharge Elimination 

System – Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule.  Federal Register.   

59 Ibid. 
60 Ibid. 
61 Schueler, T.R., 1994.  The Importance of Imperviousness. Watershed Protection Techniques. As 

cited in 64 Fed. Reg. 68725. 
62 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 

Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 
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To demonstrate the principle of increased volume and velocity of runoff from 
urbanization, Figure 1 shows the flow rate of an urban vs. a natural stream.  What the 
figure demonstrates is that urban stream flows have greater peaks and volumes, as 
well as shorter retention times than natural stream flows.  The greater peak flows and 
volumes result in stream degradation through increased erosion of stream banks and 
damage to aquatic habitat.  The shorter retention times result in less time for 
sediments and other pollutants to settle before being carried out to the ocean.  This 
sediment, and the associated pollutants it carries, can be a significant cause of water 
quality degradation.    
 
Figure 1.  Flow Rate of Urban and Natural Streams63 

 
 
Increased volume and velocity of runoff adversely impacts receiving waters and their 
beneficial uses in many ways.  According to the Urban Runoff TAC report,64 increases 
in population density and imperviousness result in changes to stream hydrology 
including: 
 

1. Increased peak discharges compared to pre-development levels; 
2. Increased volume of storm water runoff with each storm compared to pre-

development levels; 
3. Decreased travel time to reach receiving water; increased frequency and severity 

of floods; 
4. Reduced stream flow during prolonged periods of dry weather due to reduced 

levels of infiltration; 
5. Increased runoff velocity during storms due to a combination of effects of higher 

discharge peaks, rapid time of concentration, and smoother hydraulic surfaces 
from channelization; and 

6. Decreased infiltration and diminished ground water recharge. 
                                            
63 Adapted from Schueler, T.R., 1987.  Controlling Urban Runoff: A Practical Manual for Planning and 

Designing Urban BMPs. Metropolitan Washington Council of Governments. 
64 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  

Nonpoint Source Management Program.   
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Even though the rainfall depths in arid watersheds are lower, watershed development 
can greatly increase peak discharge rates during rare flood events.65  A study 
conducted in arid watersheds around Riverside, CA showed that, over two decades, 
impervious cover increased from 9% to 22%, which resulted in an increase of more 
than 100% in the peak flow rate for the two-year storm event.  The study also showed 
that the average annual storm water runoff volume had increased by 115% to 130% 
over the same time span.66 
 
Regarding the impact of urban development on urban runoff pollutant loads, the 
Regional Board’s Basin Plan states:  

 
Nonpoint source pollution is primarily the result of man’s uses of land such as 
urbanization, roads and highways, vehicles, agriculture, construction, industry, 
mineral extraction, physical habitat alteration (dredging/filling), 
hydromodification (diversion, impoundment, channelization), silviculture 
(logging), and other activities which disturb land.67 As a result, when rain falls on 
and drains through urban freeways, industries, construction sites, and 
neighborhoods it picks up a multitude of pollutants.  The pollutants can be 
dissolved in the runoff and quickly transported by gravity flow through a vast 
network of concrete channels and underground pipes referred to as storm water 
conveyance systems.  Such systems ultimately discharge the polluted runoff, 
without treatment, into the nation’s creeks, rivers, estuaries, bays, and oceans.68   
 

According to the Center for Watershed Protection, urbanization strongly shapes the 
quality of both surface and ground water in arid and semi-arid regions of the 
southwest.  Since rain events are so rare, pollutants have more time to build up on 
impervious surfaces compared to humid regions.  Therefore, the pollutant 
concentrations of storm water runoff from arid watersheds tends to be higher than that 
of humid watersheds.69   The effect of antecedent rainfall events is demonstrated in a 
recent report from the California Department of Transportation (Caltrans) that found 
the concept of a seasonal first flush is applicable to the southern California climate.70 
 

                                            
65 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection.  P. 695-706. 
66 Ibid. 
67 Regional Board, 1994. Water Quality Control Plan for the San Diego Basin. P. 4-66. 
68 Ibid. P. 4-69 - 4-70. 
69 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection.  P. 695-706. 
70 Stenstrom, Michael and Masoud Kayhanian, 2005.  First Flush Phenomenon Characterization. 

Prepared for Caltrans. Report No. CTSW-RT-05-73-02.6   Study jointly performed by UCLA and 
UCD. Most of the data presented was collected from three highly urbanized highway sites in west Los 
Angeles. Much effort went into developing a quantitative way of defining the mass first flush. Other 
aspects include: variability of water quality during storm events, litter characteristics, correlation 
among constituents, first flush of organics and particle size distribution, new methods for measuring 
oil and grease, and grab and composite sampling strategies. The report is available on-line at: 
http://www.dot.ca.gov/hq/env/stormwater/special/newsetup/ 
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Findings C.8 and C.9 are also discussed in the Response to Comments document 
(Section X) in comment numbers 17 and 34. 
Finding C.10.  Development and urbanization especially threaten environmentally 
sensitive areas (ESAs), such as water bodies designated as supporting a RARE 
beneficial use (supporting rare, threatened or endangered species) and CWA 303(d)-
impaired water bodies.  Such areas have a much lower capacity to withstand pollutant 
shocks than might be acceptable in other areas.  In essence, development that is 
ordinarily insignificant in its impact on the environment may become significant in a 
particularly sensitive environment.  Therefore, additional control to reduce pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 
 
Discussion of Finding C.10.  ESAs are defined in the Order as “Areas that include 
but are not limited to all CWA Section 303(d) impaired water bodies; areas designated 
as Areas of Special Biological Significance by the Basin Plan ; water bodies 
designated with the RARE beneficial use by the Basin Plan; areas designated as 
preserves or their equivalent under the Natural Communities Conservation Program 
within the Cities and County of Orange; and any other equivalent environmentally 
sensitive areas which have been identified by the Copermittees.”   
 
Areas that meet this definition are inherently sensitive habitats containing unique, rare, 
threatened, or endangered species, or are not achieving their designated beneficial 
uses.  As discussed above, urban runoff is known to contain a wide range of pollutants 
and have demonstrated toxicity to plants and animals.  Therefore, it is necessary to 
apply additional controls for developments within, adjacent to, or directly discharging to 
ESAs.  This need for additional controls is addressed within each component of the 
Order.  USEPA supports the requirement for additional controls, stating “For 
construction sites that discharge to receiving waters that do not support their 
designated use or other waters of special concern, additional construction site controls 
are probably warranted and should be strongly considered.”71  Further support for 
requiring additional controls to reduce pollutants in discharges to ESAs can be found 
in Mitigation of Storm Water Impacts From New Developments in Environmentally 
Sensitive Areas, a technical report written by the LARWQCB.72 
 
ESAs within the area subject to this Order are expected to be substantially similar to 
the previous Order.  Additions may be necessary once the South County Natural 
Community Conservation Plan/Habitat Conservation Plan (NCCP/HCP) is formally 
adopted.  Other modifications may reflect updated descriptions or findings of 
threatened or endangered aquatic species.  
 
Finding C.10 is also discussed in the Response to Comments document (Section X) in 
comment number 18. 

                                            
71 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
72 LARWQCB, 2001.  Mitigation of Storm Water Impacts From New Developments In Environmentally 

Sensitive Areas.   
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Finding C.11.  Although dependent on several factors, the risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas) 
are not significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural processes 
of filtering and transformation that occur in the soil); (2) taking reasonable steps to 
prevent the illegal disposal of wastes; (3) protecting footings and foundations; (4) 
ensuring that each drainage feature is adequately maintained in perpetuity; and (5) 
pretreatment.   
 
Discussion of Finding C.11.   Infiltration is an effective means for managing urban 
runoff.  However, measures must be taken to protect groundwater quality when 
infiltration of urban runoff is implemented.  USEPA supports urban runoff infiltration 
and provides guidance for protection of groundwater:  “With a reasonable degree of 
site-specific design considerations to compensate for soil characteristics, infiltration 
may be very effective in controlling both urban runoff quality and quantity problems.  
This strategy encourages infiltration of urban runoff to replace the natural infiltration 
capacity lost through urbanization and to use the natural filtering and sorption capacity 
of soils to remove pollutants; however, the potential for some types of urban runoff to 
contaminate groundwater through infiltration requires some restrictions.”73  The 
restrictions placed on urban runoff infiltration in this Order are based on 
recommendations provided by the USEPA Risk Reduction Engineering Laboratory.  
The State Board found in Order WQ 2000-11 on the appeal of the LARWQCB’s 
Standard Urban Storm Water Mitigation Plan (SUSMP) requirements that the guidance 
provided in the above referenced document by the USEPA Risk Reduction 
Engineering Laboratory is sufficient for the protection of groundwater quality from 
urban runoff infiltration.  To further protect groundwater quality, the Order also includes 
guidance from the LARWQCB,74 the State of Washington,75 and the State of 
Maryland.76  Subsequently, the California Storm Water Quality Association (CASQA) 
has produced technical guidance for post-construction treatment BMPs to protect 
ground water quality77. 
 
Finding C.11 is also discussed in the Response to Comments document (Section X) in 
comment number 24. 
 
 

                                            
73 USEPA, 1994.  Potential Groundwater Contamination from Intentional and Nonintentional Stormwater 

Infiltration.  EPA 600 SR-94 051. 
74 LARWQCB, 2000.  Standard Urban Storm Water Mitigation Plan for Los Angeles County and Cities in 

Los Angeles County.     
75 Washington State Department of Ecology, 1999.  Draft Stormwater Management in Washington 

State.  Volume V – Runoff Treatment BMPs. Pub. No. 99-15.  
76 Maryland Department of the Environment, 1999.  2000 Maryland Stormwater Design Manual. Volume 

I.  
77 CASQA.  The New Development and Redevelopment Handbook, 2003. Available on-line at 

http://www.cabmphandbooks.org/Development.asp 
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D. Urban Runoff Management Programs 
 
Finding D.1.a. This Order specifies requirements necessary for the Copermittees to 
reduce the discharge of pollutants in urban runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to the 
contrary, this continual assessment, revision, and improvement of urban runoff 
management program implementation is expected to ultimately achieve compliance 
with water quality standards.   
 
Discussion of Finding D.1.a.  Under CWA section 402(p), municipalities are required 
to reduce the discharge of pollutants from their MS4s to the maximum extent 
practicable (MEP).  MEP is the critical technology-based performance standard that 
municipalities must attain.  The MEP standard is an ever-evolving, flexible, and 
advancing concept, which considers technical and economic feasibility.  As knowledge 
about controlling urban runoff continues to evolve, so does that which constitutes 
MEP.  Reducing the discharge of storm water pollutants to the MEP requires 
Copermittees to assess each program component and revise activities, control 
measures, best management practices (BMPs), and measurable goals, as necessary 
to meet MEP.    
 
To achieve the MEP standard, municipalities must employ whatever BMPs are 
technically feasible (i.e., are likely to be effective) and are not cost prohibitive.  The 
major emphasis is on technical feasibility.  Reducing pollutants to the MEP means 
choosing effective BMPs, and rejecting applicable BMPs only where other effective 
BMPs will serve the same purpose, or the BMPs would not be technically feasible, or 
the cost would be prohibitive.  In selecting BMPs to achieve the MEP standard, the 
following factors may be useful to consider: 

 
1. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
2. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
3. Public Acceptance: Does the BMP have public support? 
4. Cost:  Will the cost of implementing the BMP have a reasonable relationship 

to he pollution control benefits to be achieved? 
5. Technical Feasibility: Is the BMP technically feasible considering soils, 

geography, water resources, etc? 
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If a municipality reviews a lengthy menu of BMPs and chooses to select only a few of 
the least expensive BMPs, it is likely that MEP has not been met.  On the other hand, 
if a municipal discharger employs all applicable BMPs except those where it can show 
that they are not technically feasible in the locality, or whose cost is prohibitive, it 
would have met the standard.  Where a choice may be made between two BMPs that 
should provide generally comparable effectiveness, the discharger may choose the 
least expensive alternative and exclude the more expensive BMP.  However, it would 
not be acceptable either to reject all BMPs that would address a pollutant source, or to 
pick a BMP based solely on cost, which would be clearly less effective.  In selecting 
BMPs the municipality must make a serious attempt to comply and practical solutions 
may not be easily dismissed.  In any case, the burden is on the municipal discharger 
to show compliance with its permit.  After selecting BMPs, it is the responsibility of the 
discharger to ensure that all BMPs are implemented.78   
 
A definition of MEP is not provided in either the federal statute or in the federal 
regulations.  The final determination regarding whether a municipality has reduced 
pollutants to the MEP can only be made by the Regional Board or the State Board, 
and not by the municipal discharger.  While the Regional Board or the State Board 
ultimately define MEP, it is the responsibility of the Copermittees to initially propose 
actions that implement BMPs to reduce pollution to the MEP.  In other words, the 
Copermittees’ urban runoff management programs to be developed under the Order 
are the Copermittees’ proposals of MEP.  Their total collective and individual activities 
conducted pursuant to their urban runoff management programs become their 
proposal for MEP as it applies both to their overall effort, as well as to specific 
activities.  The Order provides a minimum framework to guide the Copermittees in 
meeting the MEP standard.   
 
It is the Regional Board’s responsibility to evaluate the proposed programs and 
specific BMPs to determine what constitutes MEP, using the above guidance and the 
court’s 1994 decision in NRDC v. California Department of Transportation, Federal 
District Court, Central District of California.  The federal court stated that a 
Copermittee must evaluate and implement BMPs except where (1) other effective 
BMPs will achieve greater or substantially similar pollution control benefits; (2) the 
BMP is not technically feasible; or (3) the cost of BMP implementation greatly 
outweighs the pollution control benefits.  In the absence of a proposal acceptable to 
the Regional Board, the Regional Board will define MEP by requiring implementation 
of additional measures by the Copermittees. 
 

                                            
78 State Water Resources Control Board, 1993.  Memo Entitled Definition of Maximum Extent 

Practicable. 
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The Copermittees’ continual evolution in meeting the MEP standard is expected to 
achieve compliance with water quality standards.  USEPA has consistently supported 
this expectation.  In its Interim Permitting Approach for Water Quality-Based Effluent 
Limitations (WQBELs) in Storm Water Permits, USEPA states “the interim permitting 
approach uses best management practices (BMPs) in first-round storm water permits, 
and expanded or better-tailored BMPs in subsequent permits, where necessary, to 
provide for attainment of water quality standards.”79  USEPA reiterated its position in 
1999, when it stated regarding the Phase II municipal storm water regulations that 
“successive iterations of the mix of BMPs and measurable goals will be driven by the 
objective of assuring maintenance of water quality standards” and “EPA anticipates 
that a permit for a regulated small MS4 operator implementing BMPs to satisfy the six 
minimum control measures will be sufficiently stringent to protect water quality, 
including water quality standards […].”80 
 
The requirements of the Order are expected to achieve compliance with receiving 
water quality standards.  The approach to be used is the continual assessment, 
revision, and improvement of Copermittee best management practice implementation.  
This approach is consistent with the Clean Water Act and State Board guidance. In 
Defenders of Wildlife v. Browner (1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit states: “Under 33 U.S.C. section 1342 (p)(3)(B)(iii), the 
EPA’s choice to include either management practices or numeric limitations in the 
permits was within its discretion.”  In addition, the approach is consistent with State 
Board Order WQ 99-05, which outlines an iterative approach for achieving compliance 
with water quality standards.   
 
Finding D.1.b.   The Copermittees have generally been implementing the jurisdictional 
urban runoff management programs required pursuant to Order No. R9-2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or contribute 
to violations of water quality standards.81   
 
Discussion of Finding D.1.b.   In response to Order No. R9-2002-01, the 
Copermittees have improved their urban runoff management programs.  For instance, 
comprehensive urban runoff management plans have been developed.  In order to 
implement the plans, the Copermittees have, among other things, developed BMP 
requirements, improved inter- and intra-governmental coordination, improved training 
programs, improved illicit discharge detection procedures, and improved their 
monitoring efforts.  Although the programmatic improvements have led to better 
implementation of BMPs, the Copermittees’ monitoring data demonstrate that 
additional or revised BMPs are necessary to prevent discharges from MS4s from 
causing and contributing to violations of water quality standards.  A discussion of data 
collected by the Copermittees is included in the discussion for Finding C.7.    

                                            
79 Federal Register / Vol. 61, No. 166 / August 26, 1996 / P. 43761. 
80 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68753-68754. 
81 Orange County Storm Water Program, 2006.  Unified Annual Progress Report, Program Effectiveness 

Assessment (San Diego Region). 
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Finding D.1.c.  This Order contains new or modified requirements that are necessary 
to improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management Program 
section, are designed to specifically address these high priority water quality problems.  
Other new or modified requirements address program deficiencies that have been 
noted during audits, report reviews, and other Regional Board compliance assessment 
activities.   
 
Discussion of Finding D.1.c.  The Copermittees are required to update and expand 
their urban runoff management programs on jurisdictional and watershed levels in 
order to improve their efforts to reduce the contribution of pollutants in urban runoff to 
the MEP and meet water quality standards.  Changes to Order No. R9-2002-01’s 
requirements have been made to help ensure these two standards are achieved by 
the Copermittees.   
 
The jurisdictional requirements of the Order have been changed based on findings by 
the Regional Board during typical compliance assurance activities.  The Regional 
Board performed full jurisdictional program audits of 8 of the 13 Copermittees during 
the Order No. R9-2002-01 permit term.  Where the audits found common 
implementation problems, requirements have been altered to better ensure 
compliance.  In addition, the Regional Board conducted detailed reviews of every 
jurisdictional annual report submitted by the Copermittees, including provision of 
specific comments to the Copermittees where improvements were found to be 
needed.  Again, where common reporting issues were found, the Order’s requirements 
have been changed to rectify the issues.  Other changes to jurisdictional requirements 
were based on Regional Board inspection findings or receipt of complaints.82    
 
Finally, many of the required updates to the Copermittees’ programs are based on 
recommendations found in the Copermittees’ ROWD.83  In many instances, the 
Copermittees and the Regional Board have identified similar issues that merit program 
modifications. 
 
To better focus on attainment of water quality standards, the Order’s watershed 
requirements have been improved.  Addressing urban runoff management on a 
watershed scale focuses on water quality results by emphasizing the receiving waters 
within the watershed.  The conditions of the receiving waters drive management 
actions, which in turn focus on the water quality problems of the receiving waters each 
watershed.  Improvements to watershed requirements were also made to facilitate 
better understanding of the requirements between the Regional Board and 
Copermittees. 

                                            
82 Audit reports, report reviews, and inspection reports are available for review at the Regional Board 

office. 
83 All significant changes made to the Order’s requirements are described and explained in detail in Fact 

Sheet section X. 
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Finding D.1.c is also discussed in the Response to Comments document (Section X) 
in comment number 19. 
 
Finding D.1.d.  Updated Jurisdictional Urban Runoff Management Plans (JURMPs) 
and Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed to 
guide the Copermittees’ urban runoff management efforts and aid the Copermittees in 
tracking urban runoff management program implementation.  It is practicable for the 
Copermittees to update the JURMPs and WURMPs within one year, since significant 
efforts to develop these programs have already occurred.   
 
Discussion of Finding D.1.d.   Development of urban runoff management plans is a 
crucial urban runoff management measure and should be considered a BMP.  The 
plans help organize and focus the Copermittees’ programs and guide their 
implementation.   In its statewide assessment report to USEPA Region IX and the 
State Board, Tetra Tech, Inc. concluded that the lack of a master storm water planning 
document must be considered a serious program deficiency84.  When submitted to the 
Regional Board, the plans provide useful correspondence between the Copermittees 
and the Regional Board.  The Plans also become available for review by the public, 
and thus facilitate public participation in urban runoff management decisions.  Finally, 
while development and submittal of urban runoff management plans are not necessary 
to ensure compliance of the Copermittees’ urban runoff management programs with 
the Order, the Regional Board is provided with a means to track Copermittee 
implementation. 
 
The focus of the Order is on development and implementation of programs which meet 
MEP, rather than creation of Copermittee plans which exhibit MEP.   While the Order 
does not rely upon the plans to ensure MEP and other standards are achieved, the 
plans still serve a useful purpose.  As stated above, the plans serve to organize the 
Copermittees’ efforts to address urban runoff.  As a practical matter, any program of 
the size required by the Order should be documented in writing.  This serves to guide 
implementation of the program by the numerous individuals responsible for program 
implementation. 
 

                                            
84 Tetra Tech, Inc. 2006.  Assessment Report on Tetra Tech’s Support of California’s MS4 Stormwater 

Program.  Produced for U.S. EPA Region IX and the California State and Regional Water Quality 
Control Boards. 
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Urban runoff management plans are not necessary for ensuring compliance with the 
Order because the Order itself contains sufficient detailed requirements to ensure that 
compliance with discharge prohibitions, receiving water limits, and the narrative 
standard of MEP are achieved.  Implementation by the Copermittees of programs in 
compliance with the Order’s requirements, prohibitions, and receiving water limits is 
the pertinent compliance standard to be used under the Order, as opposed to 
assessing compliance by reviewing the Copermittees’ implementation of their plans 
alone.  The Regional Board ensures compliance with the Order by reviewing annual 
reports, conducting inspections, performing audits, and through other general program 
oversight. 
 
Urban runoff management plans are particularly important and useful for municipalities 
when program implementation is spread across several departments and/or when 
municipalities experience staff turnover.85   Each Copermittee relies on multiple 
employees or contractors for program implementation, but the spread of responsibility 
varies among Copermittees.86   Written jurisdictional plans ensure appropriate 
coordination within each municipality.   
 
Copermittees’ urban runoff management plans are simply descriptions of their urban 
runoff management programs required under the Order.  These plans serve as 
procedural correspondence which guides program implementation and aids the 
Copermittees and Regional Board in tracking implementation of the programs.  In this 
manner, the plans are not functional equivalents of the Order.  For these reasons, the 
Copermittees’ urban runoff management plans need not be an enforceable part of the 
Order. 
 
The Copermittees’ plans and programs can be updated within one year because much 
of their plans and programs are already in existence.  In fact, many parts of their plans 
and programs have been in place for 15 years. Moreover, the adoption of Order No. 
R9-2002-01 required a larger scale reorganization of the Copermittees’ programs than 
Tentative Order No. R9-2007-0002, but also allowed one year for program updates.  
The Copermittees were generally able to meet the time schedule required under Order 
No. R9-2002-01. 
 
Finding D.1.e.   Pollutants can be effectively reduced in urban runoff by the 
application of a combination of pollution prevention, source control, and treatment 
control BMPs.  Pollution prevention is the reduction or elimination of pollutant 
generation at its source and is the best “first line of defense”.  Source control BMPs 
(both structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and out 
of receiving waters).  Treatment control BMPs remove pollutants from urban runoff.   
 

                                            
85 Tetra Tech, Inc. 2005.  Program Evaluation Report.  Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
86 Responsible departments and employees are described in the 2005-06 Annual Reports for the MS4 

programs.  
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Discussion of Finding D.1.e.  The State Board finds in its Order No. WQ 98-01 that 
BMPs are effective in reducing pollutants in urban runoff, stating that “implementation 
of BMPs [is] generally the most appropriate form of effluent limitations when designed 
to satisfy technology requirements, including reduction of pollutants to the maximum 
extent practicable.”  A State Board TAC further supports this finding by recommending 
“that nonpoint source pollution control can be accomplished most effectively by giving 
priority to [BMPs] in the following order: 
 

1. Pollution Prevention – implementation of practices that use or promote 
pollution free alternatives; 

2. Source Control – implementation of control measures that focus on 
preventing or minimizing urban runoff from contacting pollution sources; 

3. Treatment Control – implementation of practices that require treatment of 
polluted runoff either onsite or offsite.”87 

 
Pollution prevention, the reduction or elimination of pollutant generation at its source, 
is an essential aspect of BMP implementation.  Fewer pollutants are available to be 
washed from urban areas when the generation of pollutants by urban activities is 
limited.  Thus, pollutant loads in storm water discharges are reduced from these areas.  
In addition, there is no need to control or treat pollutants that are never generated.88   
Furthermore, pollution prevention BMPs are generally more cost effective than 
removal of pollutants by treatment facilities or cleanup of contaminated media.89,90 
 
In the Pollution Prevention Act of 1990, Congress established a national policy that 
emphasizes pollution prevention over control and treatment.  CWC section 13263.3(a) 
also supports pollution prevention, stating “The Legislature finds and declares that 
pollution prevention should be the first step in a hierarchy for reducing pollution and 
managing wastes, and to achieve environmental stewardship for society.  The 
Legislature also finds and declares that pollution prevention is necessary to support 
the federal goal of zero discharge of pollutants into navigable waters.”  Finally, the 
Basin Plan also supports this finding by stating “To eliminate pollutants in storm water, 
one can either clean it up by removing pollutants or prevent it from becoming polluted 
in the first place.  Because of the overwhelming volume of storm water and the 
enormous costs associated with pollutant removal, pollution prevention is the only 
approach that makes sense.”91 
 

                                            
87 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  

Nonpoint Source Management Program.   
88 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
89 Devinny, J.S. et al. 2004.  Alternative Approaches to Stormwater Quality Control. Prepared for the Los 

Angeles Regional Water Quality Control Board.  Found as Appendix H to NPDES Stormwater Cost 
Survey. Prepared for the California State Water Resources Control Board by the Office of Water 
Programs California State University, Sacramento.  Available on-line at:  
http://www.owp.csus.edu/research/npdes/ 

90 Schueler, T.R.., 2000. Center for Watershed Protection.  Assessing the Potential for Urban 
Watershed Restoration, Article 142. 

91 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9. 
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USEPA also supports the utilization of a combination of BMPs to address pollutants in 
urban runoff.  For example, USEPA has found there has been success in addressing 
illicit discharge related problems through BMP initiatives like storm drain stenciling and 
recycling programs, including household hazardous waste special collection days.92  
Structural BMP performance data has also been compiled and summarized by 
USEPA.93  This data indicates that structural BMPs can be effective in reducing 
pollutants in urban runoff discharges.  
 
The summary provides the performance ranges of various types of structural BMPs for 
removing suspended solids, nutrients, pathogens, and metals from storm water flows.  
These pollutants are generally a concern in storm water in the San Diego Region and 
Orange County.94   For suspended solids, the least effective structural BMP type was 
found to remove 30-65% of the pollutant load, while the most effective was found to 
remove 65-100% of the pollutant load.  For nutrients, the least effective structural BMP 
type was found to remove 15-45% of the pollutant load, while the most effective was 
found to remove 65-100% of the pollutant load.  For pathogens, the least effective 
structural BMP type was found to remove <30% of the pollutant load, while the most 
effective was found to remove 65-100% of the pollutant load.  For metals, the least 
effective structural BMP type was found to remove 15-45% of the pollutant load, while 
the most effective was found to remove 65-100% of the pollutant load. 
 
Several studies conducted in the last few years have measured the effectiveness of 
urban runoff treatment BMPs in southern Orange County.  Studies have been 
conducted on both dry weather and wet weather flows.  Each demonstrates that 
treatment control BMPs can, to varying degrees, remove pollutants from urban runoff, 
but that pollution prevention and source control BMPs are necessary to reduce 
pollutant discharges to the point of supporting water quality objectives in the receiving 
waters.  A partial list of such studies includes: 
 

• “Assessment of Best Management Practice (BMP) Effectiveness” by the 
Southern California Coastal Water Research Project (SCCWRP).95  This project 
assesses the effectiveness of BMPs in southern California for improving water 
quality related to toxicity.   

 

                                            
92 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-

Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges. 64 FR 68728. 

93 USEPA, 1999. Preliminary Data Summary of Urban Storm Water Best Management Practices. EPA 
821-R-99-012. 

94 Orange County Stormwater Program, Appendix E1 BMP Effectiveness and Applicability for Orange 
County (updated June 2005). 

95 Jeffrey S. Brown and Steven M. Bay 2005.  Assessment of Best Management Practice (BMP) 
Effectiveness.  SCCWRP Technical Report 461. 
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• “Final Report for the Del Obispo Storm Drain Project” by the City of Dana 
Point.96  This report assesses the implementation of a solids removal unit and 
low-flow diversion project. 

 
• “Final Report for the Alipaz Storm Drain Treatment and Low Flow Diversion 

Project” by the City of Dana Point.97  This report assesses the implementation 
of a solids removal unit and low-flow diversion project. 

 
• “Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria 

Disinfection Project” by the County of Orange.98   This report assesses the 
implementation of an ultraviolet system within a box culvert. 

 
• Final Report for J01P28 Interim Water Quality Improvement Package Plant Best 

Management Practices.99  This report assesses the implementation of an 
ultraviolet treatment system at an inland waters storm drain outfall. 

 
• “Final Report for Wetland Capture and Treatment (WetCAT) Network” by the 

City of Laguna Niguel.100  This report assesses the implementation of 
constructed wetlands.  

 
Results of these recent studies demonstrate that treatment at the MS4 outfalls for 
pollutants that have already been discharged into the MS4 is generally unlikely to 
reduce pollutant concentrations to levels that would support water quality objectives.  
 
It is important to note that the Clean Water Act and NPDES federal regulations clearly 
require control of discharges into the MS4.  Section 402(p)(3)(B)(ii) of the Clean Water 
Act states that MS4 permits must "prohibit non-storm water discharges into the storm 
sewers."  40 CFR 122.26(d)(2)(iv)(B) requires Copermittees to "detect and remove […] 
illicit discharges and improper disposal into the storm sewer."  40 CFR 
122.26(d)(2)(iv)(D) requires the Copermittees to "reduce pollutants in storm water 
runoff from construction sites to the municipal storm sewer system."   
 

                                            
96 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 

Water Resources Control Board Agreement No. 02-216-550-0. 
97 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 

Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

98 Volz, James. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

99 Anderson, Max. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

100 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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The Order's approach to regulating discharges into and from the MS4 is in accordance 
with State Board Order WQ 2001-15.  In that order, the State Board reviewed the San 
Diego County permit (Order No. 2001-01) requirements and made one change to one 
prohibition.101  The Order upheld all other requirements of the current permit.  Order  
No. R9-2007-0002 incorporates the one change made by the State Board, and 
continues the approach of Order No. 2001-01 (the basis for the current permit), as it 
was upheld by the State Board in Order WQ 2001-15.  State Board Order WQ 2001-15 
supports such requirements, stating:  "It is important to emphasize that dischargers 
into MS4s continue to be required to implement a full range of BMPs, including source 
control." 
 
The Court of Appeals, Fourth Appellate District, found that the current permit's 
approach to regulation of discharges into the MS4 was appropriate.  Since the 
Tentative Order utilizes the same approach, the court decision supports the Tentative 
Order's requirements. 
 
Finding D.1.e is also discussed in the Response to Comments document (Section X) 
in comment number 20. 
 
Finding D.1.f.  Urban runoff needs to be addressed during the three major phases of 
urban development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which is 
not guided by water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can impact 
receiving water beneficial uses.  Construction sites without adequate BMP 
implementation result in sediment runoff rates which greatly exceed natural erosion 
rates of undisturbed lands, causing siltation and impairment of receiving waters.  
Existing urban development generates substantial pollutant loads which are 
discharged in urban runoff to receiving waters. 
 

                                            
101 The State Board removed the prohibition of discharges into the MS4 that cause or contribute to 

exceedances of water quality objectives.  The revision allows for treatment of storm water flows once 
the pollutants have entered the MS4.  It does not affect the effective prohibition on certain dry-
weather flows into the MS4 that is required by the Clean Water Act. 
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Discussion of Finding D.1.f.   MS4 permits are issued to municipalities because of 
their land use authority.  The ultimate responsibility for the pollutant discharges, 
increased runoff, and inevitable long-term water quality degradation that results from 
urbanization lies with local governments.  This responsibility is based on the fact that it 
is the local governments that have authorized the urbanization (i.e., conversion of 
natural pervious ground cover to impervious urban surfaces) and the land uses that 
generate the pollutants and runoff.  Furthermore, the MS4 through which the pollutants 
and increased flows are conveyed, and ultimately discharged into natural receiving 
waters, are owned and operated by the same local governments.  In summary, the 
Copermittees under the Order are responsible for discharges into and out of their 
MS4s because (1) they own and operate the MS4; and (2) they have the legal 
authority that authorizes the very development and land uses with generate the 
pollutants and increased flows in the first place.   
 
For example, since grading cannot commence prior to the issuance of a local grading 
permit, the Copermittees have a built-in mechanism to ensure that all grading activities 
are protective of receiving water quality.  The Copermittee has the authority to withhold 
issuance of the grading permit until the project proponent has demonstrated to the 
satisfaction of the Copermittee that the project will not violate their ordinances or 
cause the Copermittee to be in violation of its MS4 permit.  Since the Copermittee will 
ultimately be held responsible for any discharges from the grading project by the 
Regional Board, the Copermittee will want to use its own permitting authority to ensure 
that whatever measures the Copermittee deems necessary to protect discharges into 
its MS4 are in fact taken by the project proponent. 
 
The Order holds the local government accountable for this direct link between its land 
use decisions and water quality degradation.  The Order recognizes that each of the 
three major stages in the urbanization process (development planning, construction, 
and the use or operational stage) are controlled by and must be authorized by the 
local government.  Accordingly, this permit requires the local government to 
implement, or require others to implement, appropriate best management practices to 
reduce pollutant discharges and increased flow during each of the three stages of 
urbanization. 
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Including plans for BMP implementation during the design phase of new development 
and redevelopment offers the most cost effective strategy to reduce urban runoff 
pollutant loads to surface waters.102  The Phase II regulations for small municipalities 
reflect the necessity of addressing urban runoff during the early planning phase.  Due to 
the greater water quality concerns generally experienced by larger municipalities, Phase 
II requirements for small municipalities are also applicable to larger municipalities such 
as the Copermittees.  The Phase II regulations direct municipalities to develop, 
implement, and enforce a program to address storm water runoff from new development 
and redevelopment projects that disturb greater than or equal to one acre, including 
projects less than one acre that are part of a larger common plan of development or 
sale.  The program must ensure that controls are in place that would prevent or 
minimize water quality impacts.  This includes developing and implementing strategies 
which include a combination of structural and/or non-structural BMPs appropriate to the 
locality.  The program must also ensure the adequate long-term operation and 
maintenance of BMPs.103  USEPA expands on the Phase II regulations for urban 
development when it recommends that Copermittees: 
 

“Adopt a planning process that identifies the municipality’s program goals (e.g., 
minimize water quality impacts resulting from post-construction runoff from new 
development and redevelopment), implementation strategies (e.g., adopt a 
combination of structural and/or non-structural BMPs), operation and 
maintenance policies and procedures, and enforcement procedures.  In 
developing your program, you should consider assessing existing ordinances, 
policies, programs and studies that address storm water runoff quality.”   

 
Management of urban runoff during the construction phase is also essential.  USEPA 
explains in the preamble to the Phase II regulations that storm water discharges 
generated during construction activities can cause an array of physical, chemical, and 
biological water quality impacts.  Specifically, the biological, chemical and physical 
integrity of the waters may become severely compromised due to runoff from 
construction sites.  Fine sediment from construction sites can adversely affect aquatic 
ecosystems by reducing light penetration, impeding sight-feeding, smothering benthic 
organisms, abrading gills and other sensitive structures, reducing habitat by clogging 
interstitial spaces within the streambed, and reducing intergravel dissolved oxygen by 
reducing the permeability of the bed material.  Water quality impairment also results, in 
part, because a number of pollutants are preferentially absorbed onto mineral or organic 
particles found in fine sediment.  The interconnected process of erosion (detachment of 
the soil particles), sediment transport, and delivery is the primary pathway for 
introducing key pollutants, such as nutrients, metals, and organic compounds into 
aquatic systems.104 
 

                                            
102 USEPA, 2000. Storm Water Phase II Compliance Assistance Guide. EPA 833-R-00-002.  
103 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-

Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 64 FR 68845. 

104 Ibid., 64 FR 68728.  
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Finally, urban runoff from existing development must be addressed.  The 
Copermittees’ monitoring data exhibits that significant water quality problems exist in 
receiving waters which receive urban runoff from areas with extensive existing 
development, such as Aliso Creek.  Source identification, BMP requirements, 
inspections, and enforcement are all important measures which can be implemented 
to address urban runoff from existing development.  USEPA supports inspections and 
enforcement by municipalities when it states “Effective inspection and enforcement 
requires […] penalties to deter infractions and intervention by the municipal authority to 
correct violations.  Enforcement mechanisms […] also must be described.”105 
 
Finding D.1.f is also discussed in the Response to Comments document (Section X) in 
comment number 20. 
 
Finding D.1.g.  Annual reporting requirements included in this Order are necessary to 
meet federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   
 
Discussion of Finding D.1.g.  The annual reporting requirements are consistent with 
federal NPDES regulation 40 CFR 122.41, which states: 

  
“The operator of a large or medium municipal separate storm sewer system of a 
municipal separate storm sewer system that has been designated by the 
Director under section 122.26(a)(1)(v) of this part must submit an annual report 
by the anniversary of the date of the issuance of the permit for such a system.  
The report shall include: (1) The status of implementing the components of the 
storm water management program that are established as permit conditions; (2) 
Proposed changes to the storm water management program that are 
established as permit condition,  Such proposed changes shall be consistent 
with § 122.26(d)(2)iii) of this part; (3) Revisions, if necessary, to the assessment 
of controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)iv) and (d)(2)(v) of this part; (4) A summary of data, including 
monitoring data, that is accumulated throughout the reporting year; (5) Annual 
expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and 
public education programs; and (7) Identification of water quality improvements 
or degradation.” 
 

CWC section 13267 provides that “the regional board may require that any person 
who has discharged […] shall furnish, under penalty of perjury, technical or monitoring 
reports which the regional board requires.”   
 

                                            
105 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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The Regional Board must assess the reports to ensure that the Copermittees’ 
programs are adequate to assess and address water quality.  The reporting 
requirements can also be useful tools for the Copermittees to review, update, or revise 
their programs.  Areas or issues which have received insufficient efforts can also be 
identified and improved. 
 
Finding D.2.a.  The Standard Urban Storm Water Mitigation Plan (SUSMP) 
requirements contained in this Order are consistent with Order WQ-2000-11 adopted 
by the State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which essentially 
require that urban runoff generated by 85 percent of storm events from specific 
development categories be infiltrated or treated, reflect the MEP standard.  The order 
also found that the SUSMP requirements are appropriately applied to the majority of 
the Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline outlets 
(RGOs), in SUSMPs.   
 
Discussion of Finding D.2.a.   The post-construction requirements and design 
standards contained in the SUSMP section of Order No. R9-2007-0002 constitute 
MEP consistent with State Board guidance, court decisions, and Regional Board 
requirements.  The State Board and Regional Boards have made several recent 
decisions in regards to inclusion of SUSMP requirements in MS4 permits.  In a 
precedential decision, State Board WQ Order No. 2000-11, the State Board found that 
the SUSMP provisions constitute MEP for addressing pollutant discharges resulting 
from Priority Development Projects.  The provisions of the SUSMP section of the 
Order are also consistent with those previously issued by the Regional Board for 
Orange County (Order No. R9-2002-0001) and San Diego County (Order  
Nos. R9-2001-01 and R9-2007-0001), as well as requirements in the Los Angeles 
County MS4 permit (Order No. R4-2001-182).  In State Board Order WQ 2001-15, the 
State Board reaffirmed that SUSMP requirements constitute MEP.  Moreover, the 
SUSMP requirements of the San Diego County MS4 permit (Order No. R9-2001-01) 
were upheld when the California State Supreme Court declined to hear the matter on 
appeal. 
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Finding D.2.b.  Controlling urban runoff pollution by using a combination of onsite 
source control and Low Impact Development (LID) site design BMPs augmented with 
treatment control BMPs before the runoff enters the MS4 is important for the following 
reasons:  (1) Many end-of-pipe BMPs (such as diversion to the sanitary sewer) are 
typically ineffective during significant storm events.  Whereas, onsite source control 
BMPs can be applied during all runoff conditions; (2) End-of-pipe BMPs are often 
incapable of capturing and treating the wide range of pollutants which can be 
generated on a sub-watershed scale; (3) End-of-pipe BMPs are more effective when 
used as polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between the 
source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in the effort to 
educate the public regarding sources of pollution and their prevention.  
 
Discussion of Finding D.2.b.  Many end-of-pipe BMPs are designed for low flow 
conditions because their end-of-pipe location prevents them from being designed for 
large storm events.  This results in the end-of-pipe BMPs being overwhelmed, 
bypassed, or ineffective during larger storm events more frequently than onsite BMPs 
designed for larger storms.  BMPs are also frequently most effective for a particular 
type of pollutant (such as sediment).  Such BMPs may be appropriate for small sites 
with a limited suite of pollutants generated; however, end-of-pipe BMPs must typically 
be able to address a wide range of pollutants generated by a sub-watershed, limiting 
their effectiveness and/or increasing costs.  Moreover, the location of some end-of-
pipe BMPs allow for untreated pollutants to be discharged to and degrade receiving 
waters prior to their reaching the BMPs.  This fails to protect receiving waters, which is 
the purpose of BMP implementation.  In addition, opportunities to educate the public 
regarding urban runoff pollution can be lost when end-of-pipe BMPs are located away 
from pollutant sources and out of sight.  Onsite BMPs can lead to a better public 
understanding of urban runoff issues since their presence can provide a visible and/or 
tangible lesson in pollution prevention.        
 
Finding D.2.c. Use of Low-Impact Development (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of urban 
runoff discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs help 
preserve and restore the natural hydrologic cycle of the site, allowing for filtration and 
infiltration which can greatly reduce the volume, peak flow rate, velocity, and pollutant 
loads of urban runoff.   
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Discussion of Finding D.2.c.  The use of LID site design BMPs helps reduce the 
amount of impervious area associated with urbanization and allows storm water to 
infiltrate into the soil.  Natural vegetation and soil filters urban runoff and reduces the 
volume and pollutant loads of storm water.  Studies have revealed that the level of 
imperviousness resulting from urbanization is strongly correlated with the water quality 
impairment of nearby receiving waters.106  In many cases, the impacts on receiving 
waters due to changes in hydrology can be more significant than those attributable to 
the contaminants found in storm water discharges.107   These impacts include stream 
bank erosion (increased sediment load and subsequent deposition), benthic habitat 
degradation, and decreased diversity of macroinvertebrates.  Although conventional 
BMPs do reduce pollutant loads, they may not effectively control adverse effects from 
changes in the discharge hydrologic conditions.108   
 
The Order includes requirements for developments to include site design BMPs that 
mimic or replicate the natural hydrologic cycle.  Open space designs which maximize 
pervious surfaces and retention of “natural” drainages have been found to reduce both 
the costs of development and pollutant export.109  Moreover, USEPA finds including 
plans for a “natural” site design and BMP implementation during the design phase of 
new development and redevelopment offers the most cost effective strategy to reduce 
pollutant loads to surface waters.110   In addition, a recent U.S. Department of Housing 
and Urban Development guidance document on low-impact development notes that 
the use of LID-based storm water management design allows land to be developed, 
but in a cost-effective manner that helps mitigate potential environmental impacts.111 
 
Finding D.2.c is also discussed in the Response to Comments document (Section X) 
in comment number 30. 
 
Finding D.2.d.  Retail Gasoline Outlets (RGOs) are significant sources of pollutants in 
urban runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace metals 
(including copper and zinc) than other urban areas.   
 

                                            
106 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 

– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

107 Ibid. 
108 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
109 Center for Watershed Protection, 2000.  “The Benefits of Better Site Design in Residential 

Subdivisions.”  Watershed Protection Techniques.  Vol. 3. No. 2. 
110 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 

– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

111   U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 
2003.  “The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA.  131p. 
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Discussion of Finding D.2.d.  RGOs are included in the Order as a Priority 
Development Project category because RGOs produce significantly greater loadings 
of hydrocarbons and trace metals (including copper and zinc) than other urban areas.  
To meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) an ADT of 100 or more 
vehicles per day.  These are appropriate thresholds since vehicular development size 
and volume of traffic are good indicators of potential impacts of urban runoff from 
RGOs on receiving waters.   
 
This finding has been added to satisfy State Board WQ Order No. 2000-11’s 
requirements for including RGOs as a Priority Development Category.  Order No. 
2000-11 acknowledged that a threshold (size, average daily traffic, etc.) appropriate to 
trigger SUSMP requirements should be developed for RGOs and that specific findings 
regarding RGOs should be included in MS4 permits to justify the requirement.112  
Additional detail to support the inclusion of RGOs can be found in the Fact Sheet 
discussion of Section D.1.d.2.j.  
 
Finding D.2.d is also discussed in the Response to Comments document  
(Section X) in comment number 29. 
 
Finding D.2.e. Heavy industrial sites are significant sources of pollutants in urban 
runoff.  Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, source 
control, and treatment control BMPs are needed at heavy industrial sites in order to 
meet the MEP standard.  These BMPs are necessary where the heavy industrial site is 
larger than one acre.  The one acre threshold is appropriate, since it is consistent with 
requirements in the Phase II NPDES storm water regulations that apply to small 
municipalities. 
 

                                            
112 State Board, 2000.  Order WQ 2000-11.   
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Discussion of Finding D.2.e.    Heavy industrial sites can be a significant source of 
pollutants in urban runoff.  In an extensive review of storm water literature, the 
LARWQCB found widespread support for the finding that "industrial and commercial 
activities can also be considered hot spots as sources of pollutants.”  It also found that 
"industrial and commercial areas were likely to be the most significant pollutant source 
areas" of heavy metals.113   Likewise, runoff from heavy industry in the Santa Clara 
Valley has been found to be extremely toxic. 114   These findings are corroborated by 
USEPA, which states in the preamble to the 1990 Phase I NPDES storm water 
regulations that "Because storm water from industrial facilities may be a major 
contributor of pollutants to municipal separate storm sewer systems, municipalities are 
obligated to develop controls for storm water discharges associated with industrial 
activity through their system in their storm water management program."  Since heavy 
industrial sites can be a significant source of pollutants in urban runoff in a manner 
similar to other SUSMP project categories such as commercial development or 
automotive repair shops, it is appropriate to include heavy industrial sites as a SUSMP 
category in the Order.  
 
The Phase I NPDES storm water regulations require the Copermittees to "control 
through ordinance, permit, contract, order, or similar means, the contribution of 
pollutants to the municipal storm sewer by storm water discharges associated with 
industrial activity and the quality of storm water discharged from sites of industrial 
activity" (40 CFR 122.26(d)(2)(i)).  In addition, it has been established that the MEP 
standard for the control of urban runoff from new development projects includes 
incorporation of the SUSMP requirements.  Since the Copermittees must both control 
pollutants from industrial sites and meet the MEP standard for new development, it is 
appropriate to apply the SUSMP requirements to heavy industrial sites. 
 
The State Board's Order WQ 2000-11 indicates that it is appropriate to apply SUSMP 
requirements to categories of development where evidence shows the category of 
development can be a significant source of pollutants.  As evidenced above, heavy 
industrial sites can be a significant source of pollutants.  Therefore, the Order includes 
heavy industrial sites as a SUSMP Priority Development Project category. 
 
Finding D.2.e is also discussed in the Response to Comments document  
(Section X) in comment number 28. 
 

                                            
113 Los Angeles Regional Water Quality Control Board.  2001. 
114 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection. 
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Finding D.2.f.  If not properly designed or maintained, certain BMPs implemented or 
required by municipalities for urban runoff management may create a habitat for 
vectors (e.g. mosquitoes and rodents).  However, proper BMP design to avoid 
standing water can prevent the creation of vector habitat.  Nuisances and public health 
impacts resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities , the Orange County Vector Control 
District,and the State Department of Health Services during the development and 
implementation of urban runoff management programs. 
 
Discussion of Finding D.2.f.  The implementation of certain structural BMPs or other 
urban runoff treatment systems can result in significant vector problems in the form of 
increased breeding or harborage habitat for mosquitoes, rodents or other potentially 
disease transmitting organisms.  The implementation of BMPs that retain water may 
provide breeding habitat for a variety of mosquito species, some of which have the 
potential to transmit diseases such as Western Equine Encephalitis, St. Louis 
Encephalomyelitis, and malaria. Recent BMP implementation studies by Caltrans115 in 
District 7 and District 11 have demonstrated mosquito breeding associated with some 
types of BMPs. The Caltrans BMP Retrofit Pilot study cited lack of maintenance and 
improper design as factors contributing to mosquito production.  However, a 
Watershed Protection Techniques article describes management techniques for 
selecting, designing, and maintaining structural treatment BMPs to minimize mosquito 
production. 116   State and local urban runoff management programs that include 
structural BMPs with the potential to retain water have been implemented in Florida 
and the Chesapeake Bay region without resulting in significant public health threats 
from mosquitoes or other vectors.117   
 
Finding D.3.a.  In accordance with federal NPDES regulations and to ensure the most 
effective oversight of industrial and construction site discharges, discharges of runoff 
from industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for enforcing its 
local permits, plans, and ordinances, and the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, State Board Order 
99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and the General 
Industrial Activities Storm Water Permit, State Board Order 97-03 DWQ, NPDES No. 
CAS000001 (General Industrial Permit).  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial and 
construction activities.  Those measures may require the implementation of additional 
BMPs than are required under the statewide general permits for activities subject to 
both state and local regulation.     
 

                                            
115 Caltrans, 2000. BMP Retrofit Pilot Studies: A Preliminary Assessment of Vector Production. 
116 Watershed Protection Techniques, 1995.  Mosquitoes in Constructed Wetlands: A Management 

Bugaboo? 1(4):203-207. 
117 Shaver, E. and R. Baldwin , 1995. Sand Filter Design for Water Quality Treatment in Herricks, E., Ed. 

Stormwater Runoff and Receiving Systems: Impact, Monitoring, and Assessment, CRC Lewis 
Publishers, New York, NY. 
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Discussion of Finding D.3.a.   USEPA finds the control of pollutant discharges from 
industry and construction so important to receiving water quality that it has established 
a double system of regulation over industrial and construction sites.  This double 
system of regulation consists of two parallel regulatory systems with the same 
common objective:  to keep pollutants from industrial and construction sites out of the 
MS4.  In this double system of regulation for runoff from industrial and construction 
sites, local governments must enforce their legal authorities (i.e., local ordinances and 
permits) while the Regional Board must enforce its legal authority (i.e., statewide 
general industrial and construction storm water permits).  These two regulatory 
systems are designed to complement and support each other.  Municipalities are not 
required to enforce Regional Board and State Board permits; however, they are 
required to enforce their ordinances and permits.  The Federal regulations are clear 
that municipalities have responsibility to address runoff from industrial and 
construction sites which enters their MS4s.   
 
Municipalities have this responsibility because they have the authority to issue land 
use and development permits.  Since municipalities are the lead permitting authority 
for industrial land use and construction activities, they are also the lead for 
enforcement regarding runoff discharges from these sites.  For sites where the 
municipality is the lead permitting authority, the Regional Board will work with the 
municipality and provide support where needed.  The Regional Board will assist 
municipalities in enforcement against non-compliant sites after the municipality has 
exhibited a good faith effort to bring the site into compliance.   
 
According to USEPA, the storm water regulations envision that NPDES permitting 
authorities and municipal operators will cooperate to develop programs to monitor and 
control pollutants in storm water discharges from industrial facilities.118  USEPA 
discusses the “dual regulation” of construction sites in its Storm Water Phase II 
Compliance Assistance Guide, which states “Even though all construction sites that 
disturb more than one acre are covered nationally by an NPDES storm water permit, 
the construction site runoff control minimum measure […] is needed to induce more 
localized site regulation and enforcement efforts, and to enable operators […] to more 
effectively control construction site discharges into their MS4s.” 119   While the Storm 
Water Phase II Compliance Assistance Guide applies to small municipalities, it is 
applicable to the Copermittees, because they are similar in size and have the potential 
to discharge similar pollutant types as Phase II municipalities.   
 
Finding D.3.a is also discussed in the Response to Comments document (Section X) 
in comment number 2. 
 
 

                                            
118 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
119 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  EPA 833-R-00-002. 
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Finding D.3.b.  Identification of sources of pollutants in urban runoff (such as 
municipal areas and activities, industrial and commercial sites/sources, construction 
sites, and residential areas), development and implementation of BMPs to address 
those sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 are reduced to the 
MEP.  Inspections and other compliance verification methods are needed to ensure 
minimum BMPs are implemented.  Inspections are especially important at high risk 
areas for pollutant discharges. 
 
Discussion of Finding D.3.b.     Source identification is necessary to characterize the 
nature and extent of pollutants in discharges and to develop appropriate BMPs.  It is 
the first step in a targeted approach to urban runoff management.  Source 
identification helps identify the location of potential sources of pollutants in urban 
runoff.  Pollutants found to be present in receiving waters can then be traced to the 
sites which frequently generate such pollutants.  In this manner source inventories can 
help to target inspections, monitoring, and potential enforcement.  This allows for 
limited inspection, monitoring, and enforcement time to be most effective.  USEPA 
supports source identification as a concept when it recommends construction, 
municipal, and industrial source identification in guidance and the federal 
regulations.120,121   
 
The development of BMPs for identified sources will help ensure that appropriate, 
consistent controls are implemented at all types of urban development and areas.  
Copermittees must reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable.  To achieve this level of pollutant reduction, BMPs must be 
implemented.  Designation of minimum BMPs helps ensure that appropriate BMPs are 
implemented for various sources.  These minimum BMPs also serve as guidance as to 
the level of water quality protection required.  USEPA requires development and 
implementation of BMPs for construction, municipal, commercial, industrial, and 
residential sources at 40 CFR 122.26(d)(2)(iv)(A-D). 
 
Updating ordinances and approval processes is necessary in order for the 
Copermittees to control discharges to their MS4s.  USEPA supports updating 
ordinances and approval processes when it states “A crucial requirement of the 
NPDES storm water regulation is that a municipality must demonstrate that it has 
adequate legal authority to control the contribution of pollutants in storm water 
discharged to its MS4. […]  In order to have an effective municipal storm water 
management program, a municipality must have adequate legal authority to control the 
contribution of pollutants to the MS4. […] ‘Control,’ in this context, means not only to 
require disclosure of information, but also to limit, discourage, or terminate a storm 
water discharge to the MS4.”122 

                                            
120 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
121 40 CFR 122.26(d)(2)(ii) 
122 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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Inspections provide a necessary means for the Copermittees to evaluate compliance 
of pollutant sources with their municipal ordinances and minimum BMP requirements.  
USEPA supports inspections when it recommends inspections of construction, 
municipal, and industrial sources.123  Inspection of high risk sources are especially 
important because of the ability of frequent inspections to help ensure compliance, 
thereby reducing the risk associated with such sources.  USEPA suggests that 
inspections can improve compliance when it states “Effective inspection and 
enforcement requires […] penalties to deter infractions and intervention by the 
municipal authority to correct violations.”124   
 
Finding D.3.b is also discussed in the Response to Comments document (Section X) 
in comment number 2. 
 
Finding D.3.c. Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban streams used in this 
manner are part of the municipalities MS4 regardless of whether they are natural, 
man-made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
 
Discussion of Finding D.3.c.    An MS4 is defined in the federal regulations as a 
conveyance or system of conveyances (including roads with drainage systems, 
municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm 
drains), owned or operated by a Copermittee, and designed or used for collecting or 
conveying urban runoff.125  Natural drainage patterns and urban streams are frequently 
used by municipalities to collect and convey urban runoff away from development 
within their jurisdiction.  Therefore, the Regional Board considers natural drainages 
that are used for conveyances of urban runoff, regardless of whether or not they’ve 
been altered by the municipality, as both part of the MS4s and as receiving waters.  To 
clarify, an unaltered natural drainage, which receives runoff from a point source 
(channeled by a Copermittee to drain an area within their jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4, is both an MS4 
and a receiving water.126 
 
Finding D.3.c is also discussed in the Response to Comments document  
(Section X) in comment number 3. 
 

                                            
123 Ibid. 
124 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
125 USEPA, 2000.  EPA Administered Permit Programs: The National Pollutant Discharge Elimination 

System.  Code of Federal Regulations, Vol. 40, Part 122.   
126 Regional Board, 2001.  Response in Opposition to Petitions for Review of California Regional Water 

Quality Control Board San Diego Region Order No. 2001-01 – NPDES Permit No. CAS0108758 (San 
Diego Municipal Storm Water Permit). 
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Finding D.3.d.  As operators of the MS4s, the Copermittees cannot passively receive 
and discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially accepts 
responsibility for discharges into the MS4 that it does not prohibit or control.  These 
discharges may cause or contribute to a condition of contamination or a violation of 
water quality standards. 
 
Discussion of Finding D.3.d.  CWA section 402(p) requires operators of MS4s to 
prohibit non-storm water discharges into their MS4s.  This is necessary because 
pollutants which enter the MS4 generally are conveyed through the MS4 to be 
eventually discharged into receiving waters.  If a municipality does not prohibit non-
storm water discharges, it is providing the pathway (its MS4) which enables pollutants 
to reach receiving waters.  Since the municipality’s storm water management service 
can result in pollutant discharges to receiving waters, the municipality must accept 
responsibility for the water quality consequences resulting from this service. 
Furthermore, third party discharges can cause a municipality to be out of compliance 
with its permit.  Since pollutants from third parties which enter the MS4 will eventually 
be discharged from the MS4 to receiving waters, the third party discharges can result 
in a situation of municipality non-compliance if the discharges lead to an exceedance 
of water quality standards.  For these reasons, each Copermittee must prohibit and/or 
control discharges from third parties to its MS4.  USEPA supports this concept when it 
states “the operators of regulated small MS4s cannot passively receive and discharge 
pollutants from third parties” and “the operator of a small MS4 that does not prohibit 
and/or control discharges into its system essentially accepts ‘title’ for those discharges.  
At a minimum, by providing free and open access to the MS4s that convey discharges 
to the waters of the United States, the municipal storm sewer system enables water 
quality impairment by third parties.”127 
 
Finding D.3.d is also discussed in the Response to Comments document (Section X) 
in comment number 2. 
 
Finding D.3.e.  Waste and pollutants which are deposited and accumulate in MS4 
drainage structures will be discharged from these structures to waters of the U.S. 
unless they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this reason, 
pollutant discharges into MS4s must be reduced using a combination of management 
measures, including source control, and an effective MS4 maintenance program must 
be implemented by each Copermittee. 
 

                                            
127 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68765-68766. 

0002311



Fact Sheet / Technical Report for 59 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

Discussion of Finding D.3.e.   When rain falls and drains urban freeways, industries, 
construction sites, and neighborhoods, it picks up a multitude of pollutants.  Gravity 
flow transports the pollutants to the MS4.  Illicit discharges and connections also 
contribute a significant amount of pollutants to MS4s.  MS4s are commonly designed 
to convey their contents as quickly as possible.  Due to the resulting typically high flow 
rates within the concrete conveyance systems of MS4s, pollutants which enter or are 
deposited in the MS4 and not removed are generally flushed unimpeded through the 
MS4 to waters of the United States.  Since treatment generally does not occur within 
the MS4, in such cases reduction of pollutants to the MEP must occur prior to 
discharges entering the MS4. 
 
The importance of this concept is supported by the tons of wastes/pollutants that have 
been removed from the Copermittees’ MS4s as reported in their ROWD.128  Moreover, 
these pollutants will be discharged into receiving waters unless an effective MS4 and 
structural treatment BMP maintenance program is implemented by the Copermittees.  
The requirement for Copermittees to conduct a MS4 maintenance program is 
specifically directed in both the Phase I and Phase II storm water regulations.  
Regarding MS4 cleaning, USEPA states “The removal of sediment, decaying debris, 
and highly polluted water from catch basins has aesthetic and water quality benefits, 
including reducing foul odors, reducing suspended solids, and reducing the load of 
oxygen-demanding substances that reach receiving waters.”129  It goes on to say, 
“Catch basin cleaning is an efficient and cost-effective method for preventing the 
transport of sediment and pollutants to receiving water bodies.”  USEPA also finds that 
“Lack of maintenance often limits the effectiveness of storm water structural controls 
such as detention/retention basins and infiltration devices. […]  The proposed program 
should provide for maintenance logs and identify specific maintenance activities for 
each class of control, such as removing sediment from retention ponds every five 
years, cleaning catch basins annually, and removing litter from channels twice a 
year.”130   
 
Finding D.3.e is also discussed in the Response to Comments document (Section X) 
in comment number 2. 
 
Finding D.3.f.   Enforcement of local urban runoff related ordinances, permits, and 
plans is an essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of ordinances 
and/or policies, implementation of identified control measures/BMPs needed to 
prevent or reduce pollutants in storm water runoff, and for the allocation of funds for 
the capital, operation and maintenance, administrative, and enforcement expenditures 
necessary to implement and enforce such control measures/BMPs under its 
jurisdiction. 

                                            
128 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
129 USEPA, 1999.  Storm Water O&M Fact Sheet, Catch Basin Cleaning.  EPA 832-F-99-011. 
130 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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Discussion of Finding D.3.f.    The Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A – D) are clear in placing responsibility on municipalities for control of 
urban runoff from third party activities and land uses to their MS4.131  In order for 
municipalities to assume this responsibility, they must implement ordinances, permits, 
and plans addressing urban runoff from third parties.  Assessments for compliance 
with their ordinances, permits, and plans are essential for a municipality to ensure that 
third parties are not causing the municipality to be in violation of its municipal storm 
water permit.  When conditions of non-compliance are determined, enforcement is 
necessary to ensure that violations of municipality ordinances and permits are 
corrected.  When the Copermittees determine a violation of its storm water ordinance, 
it must pursue correction of the violation.  Without enforcement, third parties do not 
have incentive to correct violations.  USEPA supports enforcement by municipalities 
when it states “Effective inspection and enforcement requires […] penalties to deter 
infractions and intervention by the municipal authority to correct violations.  
Enforcement mechanisms […] also must be described.”132   
 
Finding D.3.f is also discussed in the Response to Comments document (Section X) in 
comment number 7. 
 
Finding D.3.g.   Education is an important aspect of every effective urban runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs is 
especially critical to ensure that in-house staffs understand how their activities impact 
water quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public education, 
designed to target various urban land users and other audiences, is also essential to 
inform the public of how individual actions affect receiving water quality and how 
adverse effects can be minimized. 
 
Discussion of Finding D.3.g.   Education is a critical BMP and an important aspect of 
the urban runoff management programs.  USEPA finds that “An informed and 
knowledgeable community is critical to the success of a storm water management 
program since it helps ensure the following:  Greater support for the program as the 
public gains a greater understanding of the reasons why it is necessary and important, 
[and] greater compliance with the program as the public becomes aware of the 
personal responsibilities expected of them and others in the community, including the 
individual actions they can take to protect or improve the quality of area waters.”133 
 

                                            
131 USEPA, 2000.  EPA Administered Permit Programs: The National Pollutant Discharge Elimination 

System.  Code of Federal Regulations, Vol. 40, Part 122.   
132 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA/833-B-92-002. 
133 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  EPA 833-R-00-002. 
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Regarding target audiences, USEPA also states “The public education program should 
use a mix of appropriate local strategies to address the viewpoints and concerns of a 
variety of audiences and communities, including minority and disadvantaged 
communities, as well as children.”   
 
Finding D.3.h.   Public participation during the development of urban runoff 
management programs is necessary to ensure that all stakeholder interests and a 
variety of creative solutions are considered.   
 
Discussion of Finding D.3.h.      
This finding is supported by the Phase II Storm Water Regulations, which state “early 
and frequent public involvement can shorten implementation schedules and broaden 
public support for a program.”  USEPA goes on to explain, “Public participation is likely 
to ensure a more successful storm water program by providing valuable expertise and 
a conduit to other programs and governments.”134 
 
Finding D.4.a.  Since urban runoff does not recognize political boundaries, watershed-
based urban runoff management can greatly enhance the protection of receiving 
waters within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based urban 
runoff management that does not actively reduce pollutant discharges and abate 
pollutant sources causing or contributing to watershed water quality problems can 
necessitate implementation of the iterative process outlined in section A.3 of the 
Tentative Order.  Watershed management of urban runoff does not require 
Copermittees to expend resources outside of their jurisdictions.  Watershed 
management requires the Copermittees within a watershed to develop a watershed-
based management strategy, which can then be implemented on a jurisdictional basis. 
 
Discussion of Finding D.4.a. In recent years, addressing water quality issues from a 
watershed perspective has increasingly gained attention.  Regarding watershed-based 
permitting, the USEPA Watershed-Based NPDES Permitting Policy Statement issued 
on Jan. 7, 2004 states the following: 
 

                                            
134 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68755. 
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USEPA continues to support a holistic watershed approach to water quality 
management. The process for developing and issuing NPDES permits on a watershed 
basis is an important tool in water quality management. USEPA believes that 
developing and issuing NPDES permits on a watershed basis can benefit all watershed 
stakeholders, from the NPDES permitting authority to local community members. A 
watershed-based approach to point source permitting under the NPDES program may 
serve as one innovative tool for achieving new efficiencies and environmental results. 
USEPA believes that watershed-based permitting can: 

 
• Lead to more environmentally effective results; 
• Emphasize measuring the effectiveness of targeted actions on improvements in 

water quality; 
• Provide greater opportunities for trading and other market based approaches; 
• Reduce the cost of improving the quality of the nation’s waters; 
• Foster more effective implementation of watershed plans, including total maximum 

daily loads (TMDLs); and 
• Realize other ancillary benefits beyond those that have been achieved under the    

CWA  (e.g., facilitate program integration including integration of clean water act 
and safe drinking water act programs). 

 
Watershed-based permitting is a process that ultimately produces NPDES permits that 
are issued to point sources on a geographic or watershed basis. In establishing point 
source controls in a watershed-based permit, the permitting authority may focus on 
watershed goals, and consider multiple pollutant sources and stressors, including the 
level of nonpoint source control that is practicable. In general, there are numerous 
permitting mechanisms that may be used to develop and issue permits within a 
watershed approach.  

 
This USEPA guidance is in line with State Board and Regional Board watershed 
management goals.  For example, the State Board’s TAC recommends watershed-
based water quality protection, stating “Municipal permits should have watershed 
specific components.”  The TAC further recommends that “All NPDES permits and 
Waste Discharge Requirements should be considered for reissuance on a watershed 
basis.”   
   
In addition, the Basin Plan states that “public agencies and private organizations 
concerned with water resources have come to recognize that a comprehensive 
evaluation of pollutant contributions on a watershed scale is the only way to realistically 
assess cumulative impacts and formulate workable strategies to truly protect our water 
resources.  Both water pollution and habitat degradation problems can best be solved 
by following a basin-wide approach.”   
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In light of USEPA’s policy statement and the State Board’s and Regional Board’s 
watershed management goals, the Regional Board seeks to expand watershed 
management in the regulation of urban runoff. Watershed-based MS4 permits can 
provide for more effective receiving water quality protection by focusing on specific 
water quality problems. The entire watershed for the receiving water can be assessed, 
allowing for critical areas and practices to be targeted for corrective actions.  Known 
sources of pollutants of concern can be investigated for potential water quality 
impacts.  Problem areas can then be addressed, leading to eventual improvements in 
receiving water quality.  Management of urban runoff on a watershed basis allows for 
specific water quality problems to be targeted so that efforts result in maximized water 
quality improvements.135   
 
 
Finding D.4.b.   Some urban runoff issues, such as general education and training, 
can be effectively addressed on a regional basis.  Regional approaches to urban 
runoff management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 
Discussion of Finding D.4.b.  Copermittees in Orange County participate in several 
urban runoff-related activities whose scope extends beyond the area subject to this 
Order.  These include countywide activities (e.g., portions of Orange County fall under 
the jurisdiction of the Santa Ana Regional Board), southern California, and statewide 
activities.  Copermittees’ participation in these regional activities is generally directed 
at improving management capability, taking advantage of economies of scale.  For 
instance, Copermittees seek to develop consistency between watershed and/or 
jurisdictional programs (e.g., through standards development), and to collaborate on 
certain program activities such as education, training, and monitoring.  The 
Copermittees report agreeing that jurisdictional, watershed, and regional programs 
cannot be effectively developed and implemented in isolation.  In addition, the 
Copermittees, through WURMP implementation efforts, have learned that many 
watershed activities can be more effectively implemented (e.g., achieve more water 
quality benefits) at the regional level due to economies of scale and agree watershed 
protection should be increasingly emphasized as a focal point of Copermittee efforts 
under the re-issued Permit.136   
 
Finding D.4.c.  It is important for the Copermittees to coordinate their water quality 
protection and land use planning activities to achieve the greatest protection of 
receiving water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is also 
important. 
 

                                            
135 Regional Board, 2004. San Diego County Municipal Storm Water Permit Reissuance Analysis 

Summary. P. 1. 
136 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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Discussion of Finding D.4.c.  Conventional planning and zoning can be limited in 
their ability to protect the environmental quality of creeks, rivers, and other 
waterbodies.  Watershed-based planning is often ignored, despite the fact that 
receiving waters unite land by collecting runoff from throughout the watershed.  Since 
watersheds unite land, they can be used as an effective basis for planning.  
Watershed-based planning enables local and regional areas to realize economic, 
social, and other benefits associated with growth, while conserving the resources 
needed to sustain such growth, including water quality.   
 
This type of planning can involve four steps:  (1) Identify the watersheds shared by the 
participating jurisdictions; (2) Identify, assess, and prioritize the natural, social, and 
other resources in the watersheds; (3) Prioritize areas for growth, protection, and 
conservation, based on prioritized resources; and (4) Develop plans and regulations to 
guide growth and protect resources.  Local governments have started with simple, yet 
effective, steps toward watershed planning, such as adopting a watershed-based 
planning approach, articulating the basic strategy in their General Plans, and 
beginning to pursue the basic strategy in collaboration with neighboring local 
governments who share the watersheds.  Examples of new mechanisms created to 
facilitate watershed-based planning and zoning include the San Francisquito Creek 
Watershed Coordinated Resource Management Process and the Santa Clara Basin 
Watershed Management Initiative.137   
 
 

E. Statute and Regulatory Considerations 
 
Finding E.1.  The Receiving Water Limitations (RWL) language specified in this Order 
is consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of Environmental 
Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740, adopted by the State Board on June 17, 1999.138  The RWL 
in this Order require compliance with water quality standards, which is to be achieved 
through an iterative approach requiring the implementation of improved and better-
tailored BMPs over time.  Compliance with receiving water limits based on applicable 
water quality standards is necessary to ensure that MS4 discharges will not cause or 
contribute to violations of water quality standards and the creation of conditions of 
pollution. 
 

                                            
137 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 

Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm 
138 State Water Resources Control Board Order: WQ 99 - 05 Own Motion Review of the Petition of 

Environmental Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740  for Storm Water and Urban Runoff from the Orange County Flood Control 
District and the  Incorporated Cities of Orange County Within the San Diego Region,  Issued by the 
California Regional Water Quality Control Board,  San Diego Region.  SWRCB/OCC File A-1041.  In 
response to objections from USEPA, Order WQ 99-05 revised Receiving Water Limitations language 
that had been established in State Board Order 98-01. 
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Discussion of Finding E.1.  The RWLs in the Order require compliance with water 
quality standards through an iterative approach for implementing improved and better-
tailored BMPs over time.  The iterative BMP process requires the implementation of 
increasingly stringent BMPs until receiving water standards are achieved.  This is 
necessary because implementation of BMPs alone cannot ensure attainment of 
receiving water quality standards.  For example, a BMP that is effective in one 
situation may not be applicable in another.  An iterative process of BMP development, 
implementation, and assessment is needed to promote consistent compliance with 
receiving water quality objectives.  If assessment of a given BMP confirms that the 
BMP is ineffective, the iterative process should be restarted, with redevelopment of a 
new BMP that is anticipated to result in compliance with receiving water quality 
objectives.   
 
The issue of whether storm water discharges from MS4s must meet water quality 
standards has been intensely debated in past years.  The argument arises because 
CWA section 402(p) fails to clearly state that municipal dischargers of storm water must 
meet water quality standards.  On the issue of industrial discharges of storm water, the 
statute clearly indicates that industrial dischargers must meet both (1) the technology-
based standard of “best available technology economically achievable (BAT)” and (2) 
applicable water quality standards.  On the issue of municipal discharges however, the 
statute states that municipal dischargers must meet (1) the technology-based standard 
of  MEP” and (2) “such other provisions that the Administrator or the State determines 
appropriate for the control of such pollutants.”  The statute fails, however, to specifically 
state that municipal dischargers must meet water quality standards. 
 
As a result, the municipal storm water dischargers have argued that they do not have to 
meet water quality standards; and that they only are required to meet MEP.  
Environmental interest groups maintain that not only do MS4 discharges have to meet 
water quality standards, but that MS4 permits must also comply with numeric effluent 
limitations for the purpose of meeting water quality standards.  On the issue of water 
quality standards, USEPA, the State Board, and the Regional Board have consistently 
maintained that MS4s must indeed comply with water quality standards.  On the issue of 
whether water quality standards must be met by numeric effluent limits, USEPA, the 
State Board (in Orders WQ 91-03 and WQ 91-04), and the Regional Board have 
maintained that MS4 permits can contain narrative requirements for the implementation 
of BMPs in place of numeric effluent limits.139   
 

                                            
139 For the most recent assessment, see Storm Water Panel Recommendations to the California State 

Water Resources Control Board, 2006. The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Storm Water Associated with Municipal, Industrial, and Construction Activities.  
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In addition to relying on USEPA’s legal opinion concluding that MS4s must meet MEP 
and water quality standards, the State Board also relied on the CWA’s explicit authority 
for States to require “such other provisions that the Administrator or the State 
determines appropriate for the control of such pollutants” in addition to the technology-
based standard of MEP.  To further support its conclusions that MS4 permit dischargers 
must meet water quality standards, the State Board relied on provisions of the CWC that 
specify that all waste discharge requirements must implement applicable Basin Plans 
and take into consideration the appropriate water quality objectives for the protection of 
beneficial uses. 
 
The State Board first formally concluded that permits for MS4s must contain effluent 
limitations based on water quality standards in its Order WQ 91-03.  In that Order, the 
State Board also concluded that it was appropriate for Regional Boards to achieve this 
result by requiring best management practices, rather than by inserting numeric 
effluent limitations into MS4 permits.  Later, in Order WQ 98-01, the State Board 
prescribed specific precedent setting Receiving Water Limitations language to be 
included in all future MS4 permits.  This language specifically requires that MS4 
dischargers meet water quality standards and allows for the use of narrative BMPs 
(increasing in stringency and implemented in an iterative process) as the mechanism 
by which water quality standards can be met.  
 
In Order WQ 99-05, the State Board modified its receiving water limitations language 
in Order WQ 98-01 to meet specific objections by USEPA (the modifications resulted 
in stricter compliance with water quality standards).  State Board Order WQ 99-05 
states:  
 

“In Order WQ 98-01, the State Board ordered that certain receiving water limitation 
language be included in future municipal storm water permits.  Following inclusion of 
that language in permits issued by the San Francisco Bay and San Diego Regional 
Boards for Vallejo and Riverside respectively, the USEPA objected to the permits. The 
USEPA objection was based on the receiving water limitation language. The USEPA 
has now issued those permits itself and has included receiving water limitation 
language it deems appropriate.  
 
In light of USEPA’s objection to the receiving water limitation language in Order  
WQ 98-01 and its adoption of alternative language, the State Board is revising its 
instructions regarding receiving water limitation language for municipal storm water 
permits. It is hereby ordered that Order WQ 98-01 will be amended to remove the 
receiving water limitation language contained therein and to substitute the USEPA 
language. Based on the reasons stated here, and as a precedent decision, the following 
receiving water limitation language shall be included in future municipal storm water 
permits.”   
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In the 1999 case involving MS4 permits issued by USEPA to several Arizona cities 
(Defenders of Wildlife v. Browner, 1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit upheld USEPA’s requirement for MS4 dischargers to 
meet water quality standards, but it did so on the basis of USEPA’s discretion rather 
than on the basis of strict compliance with the Clean Water Act.  In other words, while 
holding that the Clean Water Act does not require all MS4 discharges to comply strictly 
with state water quality standards, the Court also held that USEPA has the authority to 
determine that ensuring strict compliance with state water quality standards is 
necessary to control pollutants.  On the question of whether MS4 permits must contain 
numeric effluent limitations, the court upheld USEPA’s use of iterative BMPs in place 
of numeric effluent limits. 
 
On October 14, 1999, the State Board issued a legal opinion on the federal appellate 
decision and provided advice to the Regional Boards on how to proceed in the future.  
In the memorandum, the State Board concludes that the recent Ninth Circuit opinion 
upholds the discretion of USEPA and the State to (continue to) issue permits to MS4s 
that require compliance with water quality standards through iterative BMPs.  
Moreover, the memorandum states that “[…] because most MS4 discharges enter 
impaired water bodies, there is a real need for permits to include stringent 
requirements to protect those water bodies.  As TMDLs are developed, it is likely that 
MS4s will have to participate in pollutant load reductions, and the MS4 permits are the 
most effective vehicles for those reductions.”  In summary, the State Board found that 
the Regional Boards should continue to include the RWL established in State Board 
Order WQ 99-05 in all future permits.  
 
The issue of the RWLs language was also central to BIA’s (and others’) appeal of 
Order No. 2001-01 (San Diego MS4 permit), which was used as a template for Order 
No. R9-2002-01.  BIA contended that the MEP standard was a ceiling on what could 
be required of the Copermittees in implementing their urban runoff management 
programs, and that Order No. 2001-01’s receiving water limitations requirements 
exceeded that ceiling.  In other words, BIA argued that the Copermittees could not be 
required to comply with receiving water limitations if they necessitated efforts which 
went beyond the MEP standard.  Again, the courts upheld the Regional Board’s 
discretion to require compliance with water quality standards in municipal storm water 
permits, without limitation.  The Court of Appeal, Fourth Appellate District found that 
the Regional Board has “the authority to include a permit provision requiring 
compliance with water quality standards.”140  On further appeal by BIA, the California 
State Supreme Court declined to hear the matter. 
 

                                            
140 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
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While implementation of the iterative BMP process is a means to achieve compliance 
with water quality objectives, it does not shield the discharger from enforcement 
actions for continued non-compliance with water quality standards.  Consistent with 
USEPA guidance,141 regardless of whether or not an iterative process is being 
implemented, discharges that cause or contribute to a violation of water quality 
standards are in violation of Order No. R9-2007-0002.     
 
Finding E.2.   The Water Quality Control Plan for the San Diego Basin (Basin Plan), 
identifies the following beneficial uses for surface waters in Orange County:  Municipal 
and Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for coastal 
waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing (COMM), 
Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), Migration of 
Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early Development 
(SPWN), and Shellfish Harvesting (SHELL). 
 
Discussion of Finding E.2.   The southern portion of Orange County is within the San 
Diego Region.  The Orange County portion of the San Diego Region falls within and 
comprises the majority of  the San Juan Hydrologic Unit.  Major streams within the 
Orange County watersheds include San Juan Creek, Trabuco Creek, and San Mateo 
Creek.  Other surface water bodies include Aliso Creek, Prima Deshecha Canada, 
Segunda Deshecha Canada, Oso Creek, Salt Creek, Laguna Canyon Channel, 
Canada Gobernadora, and Bell Canyon.  Several small canyon streams drain directly 
to the Ocean.  Major inland waterbodies include Oso Reservoir, El Toro Reservoir, and 
Sulphur Creek Reservoir. 
 
The Orange County watersheds include unincorporated portions of Orange County, 
the Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, 
Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, 
and San Juan Capistrano.  The uppermost portions of the San Mateo, San Juan, 
Trabuco, and Aliso Creek watersheds are within the Cleveland National Forests.   
 

                                            
141 USEPA, 1998.  Jan. 21, 1998 correspondence, “State Board/OCC File A-1041 for Orange County,” 

from Alexis Strauss to Walt Petit, and March 17, 1998 correspondence from Alexis Strauss to Walt 
Petit.  
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Approximately 500,000 people reside within the permitted area.  This estimate is 
based on the 2000 census, which does not represent exact numbers because three 
municipalities (County of Orange and the Cities of Laguna Hills and Lake Forest) lie 
within both the San Diego Region and the Santa Region.  In addition, new 
developments have increased the housing stock of the area since the 2000 census.  
This includes the master planned developments of Ladera Ranch in the San Juan 
Creek watershed and Talega in the San Clemente Coastal and San Mateo Creek 
watersheds.  
 
 
Finding E.3.  This Order is in conformance with State Board Resolution No. 68-16, 
Statement of Policy with Respect to Maintaining High Quality Waters in California, and 
the federal Antidegradation Policy described in 40 CFR 131.12. 
 
Discussion of Finding E.3.   Urban runoff management programs are required to be 
designed to reduce pollutants in urban runoff to the maximum extent practicable and 
achieve compliance with water quality standards.   Therefore, implementation of urban 
runoff management programs, which satisfy the requirements of Order No.  
R9-2007-0002, will prevent violations of receiving water quality standards.  The Basin 
Plan states that “Water quality objectives must […] conform to US EPA regulations 
covering antidegradation (40 CFR 131.12) and State Board Resolution 68-16, 
Statement of Policy with Respect to Maintaining High Quality of Waters in California.”   
As a result, when water quality standards are met through the implementation of urban 
runoff management programs, USEPA and State Board antidegradation policy 
requirements are also met.  
 
Finding E.4.  Section 6217(g) of the Coastal Zone Act Reauthorization Amendments 
of 1990 (CZARA) requires coastal states with approved coastal zone management 
programs to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
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Discussion of Finding E.4.   Coastal states are required to develop programs to 
protect coastal waters from nonpoint source pollution, as mandated by the federal 
CZARA.  CZARA Section 6217 identifies polluted runoff as a significant factor in 
coastal water degradation, and requires implementation of management measures 
and enforceable policies to restore and protect coastal waters.  In lieu of developing a 
separate NPS program for the coastal zone, California’s NPS Pollution Control 
Program was updated in 2000 to address the requirements of both the CWA section 
319 and the CZARA section 6217 on a statewide basis.  The California Coastal 
Commission (CCC), the State Board, and the nine Regional Water Quality Control 
Boards are the lead State agencies for upgrading the program, although 20 other 
State agencies also participate.   Pursuant to the CZARA (6217(g) Guidance 
Document  the development of urban runoff management programs pursuant to this 
NPDES permit fulfills the need for coastal cities to develop an urban runoff non-point 
source plan identified in the State’s Non-point Source Program Strategy and 
Implementation Plan.142 
 
Finding E.5.  Section 303(d)(1)(A) of the CWA requires that “Each state shall identify 
those waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such waters.”  
The CWA also requires states to establish a priority ranking of impaired waterbodies 
known as Water Quality Limited Segments and to establish Total Maximum Daily 
Loads (TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State Board 
on February 4, 2003 and on July 25, 2003 by USEPA.  The List was recently updated 
by the State Board on October 25, 2006.  Before the 2006 List goes into effect, it must 
be approved by the USEPA.   
 
Discussion of Finding E.5.  Section 303(d) of the federal CWA (CWA, 33 USC 1250, 
et seq., at 1313(d)), requires States to identify waters that do not meet water quality 
standards after applying certain required technology-based effluent limits (“impaired” 
water bodies).  States are required to compile this information in a list and submit the 
list to USEPA for review and approval. This list is known as the Section 303(d) list of 
impaired waters.  As part of this listing process, States are required to prioritize 
waters/watersheds for future development of TMDLs. The State Board and Regional 
Boards have ongoing efforts to monitor and assess water quality, to prepare the 
Section 303(d) list, and to subsequently develop TMDLs.  The 2006 California 303(d) 
List identifies impaired receiving water bodies and their watersheds within the State of 
California.  Urban runoff that is discharged from the Copermittee’s MS4s is a leading 
cause of receiving water quality impairment in the San Diego Region.143  
 
 

                                            
142  State Board/CCC, 2000.  Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 

(PROSIP). 
143 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-

line at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html. 
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Finding E.6.  Requirements in this Order that are more explicit than the federal storm 
water regulations in 40 CFR 122.26 are prescribed in accordance with the CWA 
section 402(p)(3)(B)(iii) and are necessary to meet the MEP standard. 
 
Discussion of Finding E.6.   The CWA explicitly preserves independent state 
authority to enact and implement its own standards and requirements, provided that 
such standards and requirements are at least as stringent as those that would be 
mandated by the CWA and the federal regulations.  For example, as one general 
overriding principle, CWA section 510 states “nothing in this chapter shall (1) preclude 
or deny the right of any State or political subdivision thereof or interstate agency to 
adopt or enforce (A) any standard or limitation respecting discharges of pollutants, or 
(B) any requirement respecting control or abatement of pollution […].”  When relating 
specifically to storm water, CWA section 402(p)(3)(B)(iii) clearly provides states with 
wide-ranging discretion, stating that municipal storm water permits “[s]hall require 
controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants”  
 
Therefore, where the Order contains requirements more specific than those included 
in the federal NPDES regulations 40 CFR 122.26(d), it is seeking to meet the above 
CWA requirements, as well as other particular federal NPDES regulations such as 40 
CFR 122.44(d)(1)(i).  This federal NPDES regulation requires NPDES permits to 
include limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.”  Given the continued impact of urban runoff on 
receiving waters within the San Diego Region, increased specificity in municipal storm 
water permits is necessary to meet the above CWA and federal regulation 
requirements.  
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In a 1992 decision, the U.S. Court of Appeals for the Ninth Circuit (NRDC v. USEPA, 
966 F.2d 1292) interpreted the language in Clean Water Act section 402(p)(3)(B)(iii) as 
providing the State with substantial discretion and authority:  “[t]he language in (iii), 
above, requires the Administrator or the State to design controls.  Congress did not 
mandate a minimum standards approach or specify that USEPA develop minimal 
performance requirements […] we must defer to USEPA on matters such as this, 
where USEPA has supplied a reasoned explanation of its choices.”  The decision in 
essence holds that USEPA and the States are authorized to require implementation of 
storm water control programs that, upon “reasoned explanation,” accomplish the goals 
of CWA section 402(p).  The Ninth Circuit Court of Appeals further reinforced the 
State’s authority in this area more recently in 1999.  In Defenders of Wildlife v. 
Browner (1999) Case No. 98-71080, the Court cited the language of CWA section 
402(p)(3)(B)(iii) and stated “[t]hat provision gives the USEPA discretion to determine 
what pollution controls are appropriate.  As this court stated in NRDC v. USEPA, 
‘Congress gave the administrator discretion to determine what controls are necessary 
[…].’”  
 
Furthermore, the increased specificity included in the Order is in line with USEPA 
guidance included in its Guidance Manual for the Preparation of Part 2 of the NPDES 
Permit Applications for Discharges from Municipal Separate Storm Sewer Systems144 
and its Interim Permitting Approach for Water Quality-Based Effluent Limitations in 
Storm Water Permits.145  Where the tentative permit is more specific than the federal 
regulations, it is frequently based on the recommendations of the Guidance Manual.  
The Interim Permitting Approach also supports increased specificity in storm water 
permits, recommending that municipal storm water permits use BMPs in first-round 
storm water permits, and expanded or better-tailored BMPs in subsequent permits, 
where necessary, to provide for the attainment of water quality standards.  In cases 
where adequate information exists to develop more specific conditions or limitations to 
meet water quality standards, these conditions or limitations are to be incorporated 
into storm water permits, as necessary and appropriate.”  It is important to note that 
the State Board cited USEPA’s Interim Permitting Approach as support for its decision 
which upheld the increased specificity of numeric sizing criteria requirements for post-
construction BMPs as appropriate requirements in municipal storm water permits.   
 
Finding E.6 is also discussed in the Response to Comments document (Section X) in 
comment number 5. 
 
 

                                            
144 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
145 USEPA, 1996.  Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 

Water Permits.  61 FR 43761.  
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Finding E.7.  Urban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.  Treatment BMPs must not be 
constructed in a waters of the U.S. or State unless the urban runoff flows are 
sufficiently pretreated to protect the values and functions of the water body. Federal 
regulations at 40 CFR 131.10(a) state that in no case shall a state adopt waste 
transport or waste assimilation as a designated use for any waters of the U.S.  
Authorizing the construction of an urban runoff treatment facility within a water of the 
U.S., or using the water body itself as a treatment system or for conveyance to a 
treatment system, would be tantamount to accepting waste assimilation as an 
appropriate use for that water body.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.    Without federal authorization (e.g., pursuant to Clean Water Act Section 404), 
waters of the U.S. may not be converted into, or used as, waste treatment or 
conveyance facilities.  Similarly waste discharge requirements pursuant to California 
Water Code Section 13260 are required for the conversion or use of waters of the 
State as waste treatment or conveyance facilities.   
 
Discussion of Finding E.7.  Urban runoff treatment and/or mitigation in accordance 
with any of the requirements in the Order must occur prior to the discharge of storm 
water or urban runoff into receiving waters.  Allowing polluted runoff to enter receiving 
waters prior to treatment to the MEP will result in degradation of the water body and 
potential exceedances of water quality standards, from the discharge point to the point 
of dissipation, infiltration, or treatment.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.  This requirement is supported by federal regulation 40 CFR 131.10(a) and 
USEPA guidance.  According to USEPA,146  “To the extent possible, municipalities 
should avoid locating structural controls in natural wetlands.  Before considering siting 
of controls in a natural wetland, the municipality should demonstrate that it is not 
possible or practicable to construct them in sites that do not contain natural wetlands… 
Practices should be used that settle solids, regulate flow, and remove contaminants 
prior to discharging storm water into a wetland.”  
 
Additional Federal guidance discusses the implementation of wetlands to treat 
municipal storm water discharges (U.S. EPA, 2000. Guiding Principles for Constructed 
Treatment Wetlands: Providing for Water Quality and Wildlife Habitat).  It states: 
 

                                            
146 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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“..treatment wetlands should not be constructed in a waters of the U.S. unless 
you can sufficiently pretreat the stormwater flows to protect the values and 
functions of the waters of the U.S. Because storm water is an unpredictable 
effluent source and can contain high levels of toxic substances, nutrients, and 
pathogens, we strongly encourage that you construct the treatment wetland in 
uplands and use best management practices in these projects.”147 

 
Consistent with U.S. EPA guidance, the conversion or use of waters of the U.S./State 
into urban runoff treatment facilities or conveyance facilities for untreated urban runoff 
discharges must be appropriately reviewed by both Federal and State resource 
agencies. Such projects may be subject to federal permitting pursuant to Clean Water 
Act Section 404 if discharges of dredged or fill material is involved.  
 
The placement of hydromodification controls within waters of the U.S./State may also 
be subject to federal and/or state permitting, but would not necessarily be considered 
a pollutant treatment BMP.  Provided the grade control structures are designed to re-
establish a natural channel gradient and correct excessive changes to the sediment 
transport regime caused by urbanization, rather than to create a series of artificial 
hydrological impoundments for the purpose of treating pollution, this type of project is 
not considered an in-stream treatment BMP. 
 
Finding E.7 is also discussed in the Response to Comments document (Section X) in 
comment numbers 11 and 42. 
 
Finding E.8.  The issuance of waste discharge requirements and an NPDES permit 
for the discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 
Discussion of Finding E.8.   CWC Section 13389 exempts the adoption of waste 
discharge requirements (such as NPDES permits) from CEQA requirements: “Neither 
the State Board nor the regional boards shall be required to comply with the provisions 
of Chapter 3 (commencing with section 21100) of Division 13 of the Public Resources 
Code prior to the adoption of any waste discharge requirement, except requirements 
for new sources as defined in the Federal Water Pollution Control Act or acts 
amendatory thereof or supplementary thereto.”   
 

                                            
147 U.S. EPA, 2000. Guiding Principles for Constructed Treatment Wetlands: Providing for Water Quality 

and Wildlife Habitat, (EPA 843-B-00-003). 
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This CEQA exemption was challenged during BIA’s (and others’) appeal of Order  
No. 2001-01.  BIA contended that the CEQA exemption did not apply to permit 
requirements where the Regional Board utilized its discretion to craft permit 
requirements which were more prescriptive than required by federal law.  The Court of 
Appeal, Fourth Appellate District disagreed with this argument, stating “we also reject 
Building Industry’s argument to the extent it contends the statutory CEQA exemption in 
Water Code section 13389 is inapplicable to a particular NPDES permit provision that 
is discretionary, rather than mandatory, under the CWA.”148  On further appeal by BIA, 
the California State Supreme Court declined to hear the matter. 
 
In a recent decision, the Court of Appeal of the State of California, Second Appellate 
District, upheld the CEQA exemption for municipal storm water NPDES permits 
(County of Los Angeles, et al. v. California State Water Resources Control Board, et 
al.).149 
 
Finding E.9.  Copermittees have implemented and have proposed to continue 
implementing facilities that extract water from waters of the U.S., subject such 
extracted water to treatment, then discharge the treated water back to waters of the 
U.S.  Without sufficient treatment processes, facilities that extract, treat, and discharge 
(FETDs) to waters of the U.S. may discharge effluent that does not support all 
designated beneficial uses.  Use of the MS4 NPDES Permit to regulate discharges 
from FETDs is an interim approach until individual or general NPDES requirements for 
such discharges are developed.  At that time, the FETD discharges will be expected to 
meet all applicable water quality standards.  At this time, monitoring of FETDs is 
necessary to characterize their effectiveness, and ensure that facilities do not add or 
concentrate pollutants, create conditions of erosion, or unreasonably affect the quality 
of receiving waters. 
 
Discussion of Finding E.9.  The Regional Board has received a significant number of 
proposals regarding NPDES permitting requirements for facilities that extract water 
from waters of the U.S., subject that water to treatment, then discharge the effluent to 
waters of the U.S.  The discharge points have been proposed near the influent 
location, further downstream, or into another water body.   Extraction is generally 
limited to periods of dry weather, rather than storm events.  Treatment is by 
mechanical, chemical, or other means, or a combination thereof.  Additional proposals 
are expected as municipalities and other dischargers seek to comply with pending 
TMDLs. 
 

                                            
148 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
149 Los Angeles County Super. Ct. No. BS080792.  Partial publication dated November 6, 2006. 
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The installation of FETDs does not reduce the discharge of pollutants into waters of 
the U.S., but rather is an attempt to reduce the effect of those pollutants on waters 
downstream of the treatment location.  FETDs do not reduce the effect of those 
pollutants on waters upstream of the treatment location.  In addition, FETDs generally 
are sized to process dry-weather flows and bypass storm water runoff flows.  They are 
intended to remove pollutants from dry-weather urban runoff that has already been 
discharged into receiving waters from MS4 systems.   
 
Much of the water extracted by FETD projects may have been urban runoff that was 
already discharged to waters of the U.S. from the MS4 system.   As a result, the initial 
discharge to waters of the U.S. is subject to all applicable MS4 permit requirements.  
Often the source or conveyance of the pollutants of concern includes non-storm water 
discharges (e.g., landscape irrigation) that are not prohibited unless they are identified 
as a significant source of pollutants (Permit Section B.2).   
 
Since those dry-weather discharges are causing conditions of pollution, municipalities 
in the watershed are responsible for prohibiting the dry-weather discharge sources or 
implementing a BMP plan to prevent the condition of pollution.150  Municipalities have 
selected to implement BMPs in the watershed, but expect success to be achieved in 
the long term.  They, therefore, seek to implement these treatment plants in the interim 
period. 
 
The Copermittees have implemented, and plan to implement, facilities that extract 
water from waters of the U.S., subject that water to treatment, then discharge the 
effluent to waters of the U.S.  Examples of existing or planned ETD facilities in 
southern Orange County include the Salt Creek Ozone Treatment Facility in the City of 
Dana Point and the Poche Beach Ultraviolet Treatment Facility in the City of San 
Clemente.  Municipalities have implemented these projects to address violations of 
recreational water quality objectives at beaches.  The Regional Board has issued 
investigative orders pursuant to CWC Sections 13225 and 13267 and CWA Section 
401 water quality certifications to collect information regarding the expected and actual 
quality of the discharged effluent from these facilities. 
 
These FETDs are intended to reduce concentrations of indicator fecal bacteria.  In 
doing so, they have the potential of removing some other pollutants (e.g., via media 
filtration), but they do not necessarily reduce other pollutants to levels that meet water 
quality objectives. 151    For instance, the concentrations of metals, pesticides, or other 
dissolved pollutants in discharges of treated effluent may exceed California Toxics 
Rule or Ocean Plan criteria.   
                                            
150 See Section B.2 of this Order. Certain non-storm water (dry-weather) discharges are exempted from 

the federal requirement that prohibits non-storm water discharges into the MS4 [40 CFR 
122.26(d)(2)(iv)(B)(1)].  If those sources are found to be causing or contributing to water quality 
problems, then MS4 permittees must prohibit the discharges or implement a plan to reduce those 
non-storm water discharges to the MEP. 

151 For instance, see Tetra Tech, Inc. 2007.  “Water Quality Summary for Prima Deshecha Channel at 
Poche Beach.” March 17, 2007 Memorandum to the County of Orange and the Quarterly Monitoring 
Reports for the Salt Creek Treatment Plant, prepared by the City of Dana Point through April 2007. 
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As a result, the discharges of treated stream water are not expected to support all 
beneficial uses associated with aquatic habitats.  For instance, the County of Orange 
reports that the expected quality of effluent from the planned Poche Beach Ultraviolet 
Treatment System will not meet CTR or Ocean Plan numeric standards for a suite of 
metals and may contain toxic substances in concentrations that are toxic.152 
 
Since 2001, the Regional Board has maintained that discharges from FETDs are 
subject to regulation by the NPDES Permit program.  FETD discharges to waters of 
the U.S., however, have been regulated under municipal NPDES requirements as 
BMPs.  The Regional Board considers that current use of the MS4 NPDES Permit is 
an interim regulatory approach.  
 
At this time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of erosion, 
or unreasonably affect receiving waters. 
 
 

F. Public Process 
 
Finding F.1.   The Regional Board has notified the Copermittees, all known interested 
parties, and the public of its intent to consider adoption of an Order prescribing waste 
discharge requirements that would serve to renew an NPDES permit for the existing 
discharge of urban runoff. 
 
Discussion of Finding F.1.   Public notification of development of a draft permit is 
required under Federal regulation 40 CFR 124.10(a)(1)(ii).  This regulation states “(a) 
Scope. (1) The Director shall give public notice that the following actions have 
occurred:  (ii) A draft permit has been prepared under Sec. 124.6(d).”  Public 
notifications “shall allow at least 30 days for public comment,” as required under 
Federal regulation 40 CFR 124.10(b)(1).   
 
Finding F.2.   The Regional Board has, at public meetings on April 11, 2007, held 
public hearings and heard and considered all comments pertaining to the terms and 
conditions of this Order. 
 

                                            
152 Based on a review of data in the 2005-06 Municipal NPDES annual report and “Water Quality 

Summary for Prima Deshecha Channel at Poche Beach.” March 17, 2007 Memorandum from Tetra 
Tech, Inc., to the County of Orange. 
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Discussion of Finding F.2.  Public hearings are required under CWC Section 13378, 
which states “Waste discharge requirements and dredged or fill material permits shall 
be adopted only after notice and any necessary hearing.”  Federal regulation 40 CFR 
124.12(a)(1) also requires public hearings for draft permits, stating “The Director shall 
hold a public hearing whenever he or she finds, on the basis or requests, a significant 
degree of public interest in a draft permit(s).”  Regarding public notice of a public 
hearing, Federal regulation 40 CFR 124.10(b)(2) states that “Public notice of a public 
hearing shall be given at least 30 days before the hearing.”  

 

IX. DIRECTIVES 
 
This section discusses significant changes which have been made to the requirements 
of the Order from the requirements which were previously included in Order  
No. R9-2002-01.  For each section of the Order than has been changed there is a 
discussion which describes the change that was made and provides the rationale for 
the change.  In addition, comments on the Copermittees’ ROWD recommendations, as 
they pertain to each changed requirement of the Order, are provided. 
 
Requirements of the Order that are not discussed in this section have not been 
significantly changed from those requirements previously included in Order  
No. 2002-01.  For such requirements, discussions and rationale for the requirements 
can be found in section VII of the Fact Sheet/Technical Report for Regional Board 
Order No. R9-2002-01, dated February 13, 2002.  Section VII also provides additional 
background information for those requirements that have undergone significant 
change which are described in detail in this report.  The Fact Sheet/Technical Report 
is available for download at:  
 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
 
Legal authority citations are provided for each major section of the Tentative Order.  
These citations apply to all applicable requirements within the section for which they 
are provided. 
 

A. Prohibitions and Receiving Water Limitations 
 
The following legal authority applies to section A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
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Specific Legal Authority:  The Regional Board Water Quality Control Plan for the 
San Diego Basin (Basin Plan) contains the following waste discharge prohibition:  “The 
discharge of waste to waters of the state in a manner causing, or threatening to cause 
a condition of pollution, contamination, or nuisance as defined in California Water 
Code Section 13050, is prohibited.” 
 
California Water Code section 13050(l) states “(1) ‘Pollution’ means an alteration of 
the quality of waters of the state by waste to a degree which unreasonably affects 
either of the following:  (A) The water for beneficial uses.  (B) Facilities which serve 
beneficial uses.  (2) ‘Pollution’ may include “contamination.” 
 
California Water Code section 13050(k) states “’Contamination’ means an impairment 
of the quality of waters of the state by waste to a degree which creates a hazard to 
public health through poisoning or through the spread of disease.  ‘Contamination’ 
includes any equivalent effect resulting from the disposal of waste, whether or not 
waters of the state are affected.” 
 
California Water Code section 13050(m) states “’Nuisance’ means anything which 
meets all of the following requirements:  (1) Is injurious to health, or is indecent or 
offensive to the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property.  (2) Affects at the same time an 
entire community or neighborhood, or any considerable number of persons, although 
the extent of the annoyance or damage inflicted upon individuals may be unequal.  (3)  
Occurs during, or as a result of, the treatment or disposal of wastes.”   
 
California Water Code section 13241 requires each regional board to “establish such 
water quality objectives in water quality control plans as in its judgment will ensure the 
reasonable protection of beneficial uses and the prevention of nuisance […].” 
 
California Water Code Section 13243 provides that “A regional board, in a water 
quality control plan or in waste discharge requirements, may specify certain conditions 
or areas where the discharge of waste, or certain types of waste, will not be 
permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the Regional Board implement the Basin Plan. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(A - D) require municipalities to 
have legal authority to control various discharges to their MS4. 
 

0002332



Fact Sheet / Technical Report for 80 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
 
Section A of the Order combines two previously distinct requirement sections – 
Prohibitions and RWLs.  These sections have been combined into one section for 
organization purposes and to reduce redundancy, since both sections address the 
same issue.  These changes have no net effect on the implementation and 
enforcement of the Order. 
 
Section A is also discussed in the Response to Comments document (Section X) in 
comment number 2. 
 
Section A.3 describes the “iterative process.” The Copermittees must reduce the 
discharge of pollutants to the MEP and ensure that their MS4 discharges do not cause 
or contribute to violations of water quality standards.  If the Copermittees have 
reduced pollutant discharges to the MEP, but their discharges are still causing or 
contributing to violations of water quality standards, the Order provides a clear and 
detailed process for the Copermittees to follow.  This process is often referred to as 
the "iterative process" and can be found at section A.3.  The language of section A.3 is 
prescribed by the State Board and is included in MS4 permits statewide.  Section A.3 
essentially requires additional BMPs to be implemented until MS4 discharges no 
longer cause or contribute to a violation of water quality standards.   
 
Section A.3 is also discussed in the Response to Comments document (Section X) in 
comment numbers 8 and 21. 
 

B. Non-Storm Water Discharges 
 
The following legal authority applies to section B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
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Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B) 
requires MS4 operators “to detect and remove (or require the discharger to the 
municipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittees shall prevent all types of illicit discharges into the MS4 except for certain 
non-storm water discharges.   
 
Section B of the Order has been reworded to simplify and clarify the requirements for 
addressing non-storm water discharges that are not prohibited.  This rewording has no 
net effect on the implementation and enforcement of the Order. 
 
Section B.5.  Facilities that Extract, Treat, and Discharge (FETD). This section and 
the associated monitoring requirements (Attachment E, Section C.4) are necessary to 
address discharges from such facilities.  Discharges from FETDs are discharges of 
non-storm water.  Existing facilities have been implemented by Copermittees with the 
intent of protecting recreational beneficial uses at beaches by reducing or eliminating 
indicator fecal bacteria.  The FETDs are generally not designed to address other 
beneficial uses and pollutants in the source and receiving waters.  Therefore, 
discharges from FETDs might not support all designated beneficial uses. The 
requirements in this section will ensure that the discharges from FETDs do not have 
unexpected consequences of decreasing the quality of water and beneficial uses in 
the receiving waters.  Further discussion is provided in the discussion of Finding E.9. 
 

C. Legal Authority 
 
The following legal authority applies to section C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority: Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) 
provides that the Copermittees shall develop and implement legal authority to “Control 
through ordinance, order or similar means, the contribution of pollutants to the 
municipal storm sewer by storm water discharges associated with industrial activity 
and the quality of storm water discharged from sites of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that the Copermittees 
shall develop and implement legal authority to “Control through interagency 
agreements among coapplicants the contribution of pollutants from one portion of the 
municipal system to another portion of the municipal system.” 
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Illicit discharge is defined under Federal NPDES regulation 40 CFR 122.26(b)(2) as 
“any discharge to a municipal separate storm sewer system that is not composed 
entirely of storm water except discharges pursuant to a NPDES permit (other than the 
NPDES permit for discharges from the municipal separate storm sewer) and 
discharges resulting from fire fighting activities.”   
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulation 40 CFR 122.26(d)(1)(ii) requires from the Copermittee “A 
description of existing legal authority to control discharges to the municipal separate 
storm sewer system.” 
 
Section C.1.j has been added to the Order to ensure that BMPs implemented by third 
parties are effective.  Since the Copermittees cannot passively receive and discharge 
pollutants from third parties, the Copermittees must ensure discharges of pollutants to 
the MS4 are reduced to the MEP.  In order to achieve this, the Copermittees must be 
able to ensure that effective BMPs are being implemented by requiring the third parties 
to document BMP effectiveness.  Regarding the Copermittees’ ability to require 
documentation and reporting from third parties, USEPA states “municipalities should 
provide documentation of their authority to enter, sample, inspect, review, and copy 
records, etc., as well as demonstrate their authority to require regular reports.”153 
 
Section C is also discussed in the Response to Comments document (Section X) in 
comment number 2. 

 

D. Jurisdictional Urban Runoff Management Program 
 
D.1.  Development Planning 
 
The following legal authority applies to section D.1: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWA section 402(a), CWC 
section 13377, and Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and 
F), 40 CFR 131.12, and 40 CFR 122.26(d)(2)(iv).   
 

                                            
153 USEPA, 1992.  Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(2) 
provides that Copermittees develop and implement a management program which is 
to include “A description of planning procedures including a comprehensive master 
plan to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of new 
development and significant redevelopment.  Such plans shall address controls to 
reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Section D.1 is also discussed in the Response to Comments document (Section X) in 
comment number 22. 
 
Sections D.1.a  and D.1.b (General Plan and Environmental Review Process) require 
the Copermittees to update and revise their General Plan (or equivalent plan) and 
environmental review processes to ensure water quality and watershed protection 
principles are included.  The Copermittees are required to detail any changes to the 
General Plan or environmental review process in their Jurisdictional Urban Runoff 
Management Program Annual Reports. 
 
The change made to these sections requires updating the General Plan and 
Environmental Review Process on an as-needed basis, is supported by information 
provided in the Copermittees’ Report of Waste Discharge (ROWD) and Annual 
Reports.  Each Copermittee has either updated, is in the process of updating, or has 
assessed its General Plan to ensure the General Plans include the required principles 
and are in compliance with Order No. R9-2002-01.  The ROWD also states that 
although all the Copermittees have reviewed their environmental review processes, a 
number of Copermittees want the overall planning approval process to more effectively 
ensure that water quality protection is considered in the earliest phases of project 
consideration.   
 
Section D.1.c (Approval Process Criteria and Requirements) requires that all 
development projects (regardless of size) implement BMPs to reduce pollutant 
discharges to the MEP.  Source control and site design BMP requirements were not 
clearly described in this section of Order No. R9-2002-01.  Additional detail has been 
added to this section to better describe the source control and site design BMPs 
needed for implementation.  This additional detail is consistent with the requirements 
of the SUSMP, known in Orange County as the Water Quality Management Plan 
(WQMP).  However, only source control and site design BMPs that apply to all types of 
development projects are required (i.e., properly designed trash storage areas).   
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The requirements are consistent with Order No. R9-2002-01, section F.1.b.1.  
However, some elements are not contained in the current or proposed DAMP154 (e.g., 
buffer zones).  One exception is that Order No. R9-2002-01’s requirement that 
applicants must provide evidence of coverage under the General Industrial Permit has 
been removed, since industrial tenants for a development project are usually not 
known during the planning stage.   
 
Section D.1.c is also discussed in the Response to Comments document (Section X) 
in comment numbers 23 and 24. 
 
Sections D.1.d and D.1.d.(1) (Standard Urban Storm Water Mitigation Plans) require 
the Copermittees to review and update their local SUSMPs (also known in Orange 
County as Water Quality Management Plans – WQMPs) for compliance with the 
Order.  The sections also require all Priority Development Projects falling under certain 
categories to meet SUSMP requirements.  The update is necessary to ensure that the 
Copermittees’ local SUSMPs are consistent with the changes that have been made to 
the Order’s SUSMP requirements.  The requirement for the development/adoption of a 
Model SUSMP has been removed since a model was completed and adopted in 2003. 
 
The SUSMP section of the Order has been reformatted for clarity.  There are also 
some significant changes.  Changes have been made in response to experience 
gained by the Orange County Storm Water program, USEPA program evaluations, 
recent BMP development and effectiveness studies, recent reports on the magnitude 
of problems caused by hydromodification, and reviews of annual reports and the 
ROWD submitted by the Copermittees. 
 
In addition, the Order requires that a one-acre threshold be phased in over three years 
for the priority development category.  This threshold was selected to be consistent 
with the Phase II NPDES regulations for small municipalities.  The one-acre 
determination applies to the amount of ground area disturbed, not the total size of the 
parcel or project.  Each Copermittee may also lower this threshold if desired.  
 
Sections D.1.d and D.1.d.1 are also discussed in the Response to Comments 
document (Section X) in comment numbers 25, 26, 27, and 32. 
 
Section D.1.d.(2)  (Priority Development Project Categories) includes several changes 
to improve, simplify, and clarify the Priority Development Project categories.    
 

                                            
154 Orange County Storm Water Copermittees.  Drainage Area Management Plan (DAMP) 2007.  July 

21, 2006.  The 2007 DAMP was submitted to the Regional Board with the Report of Waste Discharge 
as part of the application for NPDES Permit reissuance. 
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The most significant change is that where a new Development Project feature, such as 
a parking lot, falls into a Priority Development Project Category, the entire project 
footprint is subject to SUSMP requirements.  This criterion was not included in Order 
No. R9-2002-01.   It is included, however, in the Model San Diego SUSMP that was 
approved by the Regional Board in 2002.  It is included in this Order because existing 
development inspections by Orange County municipalities show that facilities included 
in the Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partly treated runoff from redevelopment 
sites.  This approach to improving urban runoff from existing developments is 
practicable because municipalities have a better ability to regulate new developments 
than existing developments.   
 
Industrial sites and retail gasoline outlets have been added to the priority development 
categories.  This heavy industrial category was not included in Order No. R9-2002-01 
because industrial NPDES requirements already establish storm water criteria.  This 
category is included in the Order to be consistent with Phase II rules and to close 
loopholes.  A discussion of retail gasoline outlets is below. 
 
The criterion for commercial developments has been lowered to one acre from 
100,000 square feet (2.3 acres).  It is modified in order to be consistent with USEPA 
Phase II guidance, and to reflect the findings from Permittees that smaller commercial 
developments pose high threats to storm water discharges. 
 
Housing and restaurant criteria have been clarified.  The two housing development 
categories are now combined into one category that includes 10 or more housing 
units.  In addition, requirements which specifically apply to restaurants have been 
combined in this section.  The section has been modified to clarify that restaurants 
with less than 5,000 square feet of development are subject to SUSMP requirements, 
except for the treatment control BMP and hydromodification control requirements.  
This is consistent with Order No. R9-2002-01’s approach for applying SUSMP 
requirements to restaurants. 
 
Section D.1.d.2 is also discussed in the Response to Comments document (Section X) 
in comment number 28. 
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Section D.1.d.(2)(j) includes Retail Gasoline Outlets (RGOs) as a Priority 
Development Project category because RGOs are points of confluence for motor 
vehicles for automotive related services such as repair, refueling, tire inflation, and 
radiator fill-up.  RGOs consequently produce significantly greater pollutant loadings of 
hydrocarbons and trace metals (including copper and zinc) than other urban areas.  To 
meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more of developed area, or (b) a 
projected average daily traffic of 100 or more vehicles per day.  These are appropriate 
thresholds since development size and volume of traffic are good indicators of 
potential impacts of urban runoff from RGOs on receiving waters.    RGOs were 
proposed, but not included in Order No. R9-2002-01 pending guidance from the State 
Board in its review of the San Diego MS4 Permit, Order No. 2001-01. 
 
In State Board WQ Order No. 2000-11, the State Board removed RGOs as a SUSMP 
category because the State Board found that RGOs were already heavily regulated 
and limited in their ability to construct infiltration devices or perform treatment.  Order 
No. 2000-11 also acknowledged that a threshold (size, average daily traffic, etc.) 
appropriate to trigger SUSMP requirements should be developed, and that specific 
findings regarding RGOs should be included in MS4 permits to justify the 
requirement.155  The State Board also removed the RGO category from the San Diego 
County MS4 permit (Order No. 2001-01) because the Regional Board did not 
specifically address the issues raised in WQ Order No. 2000-11.   
 
As discussed further below, the LARWQCB and the Regional Board have adequately 
addressed these issues. RGOs have been included as a SUSMP category in the Los 
Angeles County MS4 permit (Order No. R4-01-182), the statewide general Phase II 
MS4 permit (WQ Order No. 2003-0005-DWQ), and the Regional Board Southern 
Riverside County MS4 permit (Order No. R9-2004-001).  The State Board also 
addressed the inclusion of RGOs through the appeals of MS4 permits issued by the 
Los Angeles and San Francisco Bay Area Regional Boards.  The State Board held a 
workshop addressing RGOs and identified RGOs as significant sources of pollutants.  
The State Board then dismissed the petitions for removal of RGOs from the SUSMP 
requirements in the Los Angeles and San Francisco Bay Area MS4 permits.   
 
Inexpensive and effective structural treatment BMPs which reduce pollutants and 
control peak flow rates and velocities are available for use at RGOs.  Studies have 
shown that some catch basin inserts can remove hydrocarbons and heavy metals, 
which are typical pollutants of concern at RGOs.  Sand or media filters have also been 
found to be effective and available for use at RGOs.  Site design measures to control 
flow include cisterns, small weirs, baffles, and redirecting roof runoff to pervious areas.  
 
No evidence has been provided to indicate that use of these structural BMPs at RGOs 
will pose a safety risk. In fact, filter BMPs have been installed at RGOs in some 
municipalities without apparent adverse safety effects.  In addition, similar BMPs such 
as oil/water separators have been used for years by RGOs without safety problems.   
                                            
155 State Board, 2000.  Order WQ 2000-11. 
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Threshold - Studies indicate that runoff from RGOs contains similar pollutants to runoff 
from commercial parking lots.  In precedential WQ Order 2000-11, the State Board 
determined that parking lots with a size threshold of 5,000 square feet or more is an 
appropriate SUSMP category.   Based in part on the similarity of pollutants, the 5,000 
square feet size threshold was also included for RGOs in the Order.  In addition, other 
municipalities currently use similar size thresholds for RGOs when requiring design 
standards to mitigate storm water runoff.  To provide additional flexibility for the 
Copermittees, another threshold of 100 or more motor vehicles ADT has been added 
to the Order.  This threshold is based on requirements used in Washington and 
Oregon for what are considered “high use” sites.  This is an appropriate threshold 
since vehicular traffic is a good indicator of the amount of pollutants generated at a 
site.  
 
The Regional Board followed the State Board’s direction regarding RGOs by including 
the above discussion in this Fact Sheet, as well as a specific finding that justifies the 
regulation of urban runoff from RGOs that meet certain criteria.  Considering all of the 
supporting documentation discussed above, it is appropriate to include RGOs as a 
Priority Development Project category. 
 
Additional detailed supporting information can be found in the 2001 technical report 
titled Retail Gasoline Outlets: New Development Design Standards for Mitigation of 
Storm Water Impacts by the LARWQCB and the Regional Board. 
 
Section D.1.d.2.j is also discussed in the Response to Comments document (Section 
X) in comment number 29. 
 
Section D.1.d.(3) (Pollutants of Concern) requires Copermittees to update their 
procedures for identifying pollutants of concern for each Priority Development Project. 
This is important to do periodically because of changing water quality conditions and 
designations of impairments or areas of concern.  Furthermore Copermittees 
continually learn more about pollutant-generating activities as they conduct inspections 
and investigations, and that information must be incorporated into the SUSMP 
process. 
 
Section D.1.d.(4) (Site Design BMP Requirements) requires Copermittees to require 
or implement site design BMPs at Priority Development Projects in order to reduce the 
amount of polluted runoff from those sites.  The primary approach in site design BMPs 
is to limit the permanent loss of existing infiltration capacity because loss of infiltration 
is a major contributor to both wet and dry weather pollution discharges.  General 
means to accomplish that goal include retaining natural infiltration areas of a site and 
limiting the amount of impervious surfaces.  The Order does not require a specific or 
relative amount of pervious surfaces be added to a project.  The Order seeks to 
reduce the effective impervious surface of a project, which is the impervious surface 
that is directly connected to the storm water drainage system. 
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The site design BMP options listed in these sections are consistent with the site design 
BMPs currently required by the Copermittees in the Model WQMP.  In the ROWD, the 
Copermittees propose to improve the process of selecting site design BMPs. 
Specifically, they propose to develop recommendations for incorporating low-impact 
design (LID) techniques and site design BMPs.  However, the Model WQMP employs 
an open-ended approach to requirements for site design BMPs, requiring 
implementation of site design BMPs “where applicable and feasible” and “where 
appropriate.”  Unfortunately, this approach has proven to be ineffective in integrating 
site design BMPs in project designs.  Audits conducted in 2005 of four Copermittees 
found that municipalities need to work with project applicants to improve the quality of 
site design BMPs.156   As a result, the Order establishes two sets of site design BMP 
criteria.  
 
First, section D.1.d.(4)(b) of the Order directs the Copermittees to require, rather than 
consider, new development projects to employ certain classes of site design BMPs.  
The required site design BMPs take advantage of features that are incorporated into 
the Priority Development Project, such as landscaping or walkways.  It also requires 
that projects seek to maintain natural water drainage features rather than instinctively 
convey water in buried pipes and engineered ditches that eliminate natural water 
quality treatment functions.  These types of site design BMPs are both effective and 
achievable. These requirements are consistent with the guidelines of Order  
No. R9-2002-01 and both the 2003 and 2007 DAMPs.157  
 
Next, section D.1.d.(4)(c) of the Order identifies classes of site design BMPs that must 
be used when applicable and feasible.  This approach is similar to Order  
No. R9-2002-01 and the DAMPs.  This list includes requirements from Order  
No. R9-2002-01, items identified in the DAMPs, and recommended measures from 
CASQA guidance.  These site design BMPs are commonly cited in project proponents’ 
WQMP reports as the site design BMPs that have been incorporated into Priority 
Development Projects.   
 

                                            
156 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita.  
157The 2003 and 2007 DAMPs include preserving natural drainage features as a recommended site 

design BMP requirement that was to be reviewed and used where applicable and feasible.  The 
DAMPs note this as a way to mimic a site’s natural hydrologic regime. 
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The retention of natural drainage features, such as ephemeral streams, wetlands, and 
depressions, can be particularly important because small tributaries are essential to 
the maintenance of the chemical, biological, and physical integrity of larger 
waterbodies.158   The loss and modification of such natural water resources to 
accommodate post-development storm water management leads to direct and indirect 
adverse effects on water quality that are felt both on the project site and off the site 
within the watershed.159,160,161    Effects to aquatic beneficial uses from altered 
drainage features can occur downstream and upstream.  The length of upstream or 
downstream effect of channel modifications is dependant on the specific structure type 
and channel slope.162  For instance, road culverts can act as partial barriers to 
upstream distribution of native aquatic macroinvertebrates in urban streams, while 
bridges can provide adequate passage.163   As a result of the adverse effects to water 
quality and beneficial uses, the State of California nonpoint source pollution program 
management measures for urban areas includes limiting the destruction of natural 
drainage features and natural conveyance areas. 164 
 
Through its process of conditioning development projects under the CWA section 401 
Water Quality Certification program, the Regional Board finds that the level of site 
design BMP implementation in the Order is feasible for all projects.  This site design 
BMP requirement will help ensure that site design BMPs are implemented for new 
development projects.  Site design BMPs are a critical component of urban runoff 
management at new development projects, since the BMPs provide multiple benefits 
including preservation of hydrologic conditions, reduction of pollutant discharges, cost 
effectiveness, and green space. 
 

                                            
158 Aquatic scientists comment letter (April 10, 2003) on the Advanced Notice of Proposed Rulemaking 

(ANPRM) on the Clean Water Act Regulatory Definition of “Waters of the United States.” (Docket ID 
No. OW-2002-0050).  This letter is a synthesis of scientific information regarding ephemeral, 
intermittent, and headwater streams.  It was written to USEPA by 85 leading aquatic scientists. 

159 Wright, Tiffany, et al. 2006.  Direct and Indirect Impacts of Urbanization on Wetland Quality.  
Prepared by the Center for Watershed Protection for the USEPA Office of Wetlands, Oceans, an 
Watersheds.  81p. Available on-line at http://www.cwp.org  

160 Konrad, Christopher P. and Derek K. Booth, 2005.  Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium.  Vol. 45 pp.157-177. 

161 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

162 Fischenich, J.C. 2001. "Impacts of stabilization measures,” EMRRP Technical Notes Collection 
(ERDC TNEMRRP- SR-32), U.S. Army Engineer Research and Development Center, Vicksburg, MS. 
http://www.wes.army.mil/el/emrrp 

163 Blakely, Tanya J., et al. 2006. Barriers To The Recovery Of Aquatic Insect Communities In Urban 
Streams Freshwater Biology Vol. 51(9), 1634–1645. 

164 California Nonpoint Source Encyclopedia, Management Measure 3.1.b. Runoff from Developing 
Areas, Site Development and Management Measure 3.3.a. Runoff from Existing Development, 
Existing Development. 
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The site design BMP options listed do not need to be costly.165  Some design options, 
such as concave vegetated surfaces or routing rooftop or walkway runoff to 
landscaped areas, are cost neutral.166   Other site design BMPs, such as minimizing 
parking stall widths or use of efficient irrigation devices, are oftentimes already 
required.  In addition, use of site design BMPs reduces runoff quantity, allowing for 
treatment control BMPs and other storm water infrastructure on site to be smaller, 
therefore savings costs for both developers and municipalities.167,168   
 
Because of the potential economic and environmental benefits of using low-impact 
development site design, the U.S. Department of Housing and Urban Development, 
Office of Policy Development and Research, developed “The Practice of Low Impact 
Development (LID)” to assist the housing industry during the land development 
process. 169  This document focuses specifically on technologies that affect both the 
cost impacts and environmental issues associated with land development.  Much of 
the report focuses on storm water management because low-impact development 
storm water management systems can save capital costs for developers and 
maintenance costs for municipalities.170  The executive summary of the HUD report 
notes: 
 

This approach to land development, called Low Impact Development (LID), 
uses various land planning and design practices and technologies to 
simultaneously conserve and protect natural resource systems and reduce 
infrastructure costs. LID still allows land to be developed, but in a cost-effective 
manner that helps mitigate potential environmental impacts. LID is best suited 
for new, suburban development. 

 
Developers can use site and structure designs that reduce building footprints, 
decrease the amount of paved infrastructure, and provide for dispersed drainage and 
infiltration of runoff from impervious surfaces to reduce the effective impervious 
surface.171  The concept of effective impervious surface is important, because when 
runoff from these surfaces is directed to pervious areas rather to an impervious 
drainage system (i.e., curbs, gutters, street surfaces, storm drain pipes), it can 
infiltrate, evaporate, or be taken up by vegetation, thereby reducing the total volume of 
runoff leaving a site. 
 
                                            
165 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
166 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 

Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm. pp. 149. 
167 National Association of Home Builders Research Center. Builders Guide to Low Impact 

Development. Available on-line at http://www.toolbase.org  
168 National Association of Home Builders Research Center. Municipal Guide to Low Impact 

Development.  Available on-line at http://www.toolbase.org 
169 U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 

2003.  The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA. 

170 Ibid. Executive Summary, p.x. 
171 Bay Area Stormwater Management Agencies Association. 2003. Using Site Design Techniques to 

Meet Development Standards for Stormwater Quality. Available on-line at: http://www.basmaa.org/ 
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The Order continues to provide the Copermittees with flexibility in implementing site 
design BMP requirements by providing lists from which site design BMP approaches 
can be chosen.  Moreover, flexibility is inherently included in the site design options 
listed - each option provides the opportunity for numerous implementation approaches 
that can be used to achieve compliance.   
 
Section D.1.d.4 is also discussed in the Response to Comments document (Section X) 
in comment number 30. 
 
Section D.1.d.(5) (Source Control BMP Requirements) requires that Priority 
Development Projects implement minimum source control BMPs.  This section has 
been added to provide more detail and clarify the Order’s requirements for source 
control BMPs.  The minimum source control BMPs listed in the section are consistent 
with the Model WQMP. 
 
Section D.1.d.(6) (Treatment Control BMP Requirements) is consistent with Order  
No. R9-2002-01, with two exceptions.  First, the Order limits the selections of methods 
used to determine the appropriate volume of runoff to be treated.  The modification 
ensures that priority development project proponents utilize the most accurate 
information to determine the volume or flow of runoff which must be treated.  Using 
detailed local rainfall data, the County of Orange has developed the 85th Percentile 
Precipitation Isopluvial Map, which exhibits the size of the 85th percentile storm event 
throughout Orange County.172  Since this map uses detailed local rainfall data, it is 
more accurate for calculating the 85th percentile storm event than other methods which 
were included in Order No. R9-2002-01.  The other methods found in Order No. R9-
2002-01 were included as options to be used in the event that detailed accurate 
rainfall data did not exist for various locations within Orange County.  The 
development of the 85th Percentile Precipitation Isopluvial Map makes these other less 
accurate methods superfluous.  Therefore, these other methods for calculating the 85th 
percentile storm event have been removed from the current Order. 
   

                                            
172 The isopluvial map can be found as Exhibit 7.II in the Model WQMP. 
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Second, the Order requires that treatment control BMPs selected for implementation at 
Priority Development Projects have a removal efficiency rating that is higher than the 
“low removal efficiency,” as presented in the Model SUSMP/WQMP.  The requirement 
allows exceptions for those projects that, with a feasibility analysis, can justify the use 
of a treatment control BMP with a low removal efficiency for a Priority Development 
Project.  This requirement is needed because to date, the Copermittees have 
generally approved low removal efficiency treatment control BMPs without justification 
or evidence that use of higher efficiency treatment BMPs was considered and found to 
be infeasible.  Specifically, it has been found during audits of the Copermittees’ 
SUSMP programs that many SUSMP reports do not adequately describe the selection 
of treatment control BMPs.173  Moreover, USEPA’s contractor Tetra Tech, Inc. 
recommends that “project proponents should begin with the treatment control that is 
most effective at removing the pollutants of concern […] and provide justification if that 
treatment control BMP is not selected.”174   
 
In the ROWD, the Copermittees acknowledge the need for further attention to the 
selection and implementation of effective treatment BMPs.  They propose to revise the 
model WQMP table of BMP effectiveness.  The requirement is needed to provide 
clarification that selection of low efficiency treatment control BMPs over high efficiency 
BMPs without justification does not meet permit requirements and is not in compliance 
with the MEP standard.    
 
In addition, treatment control BMPs must be designed and implemented with 
measures to avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies.  Related guidelines are identified in guidance from 
CASQA.175  Additional considerations are outlined in publications from the California 
Department of Health Services and University of California Division of Agriculture and 
Natural Resources.176 
 
Section D.1.d.6 is also discussed in the Response to Comments document (Section X) 
in comment numbers 10 and 31. 
 

                                            
173 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
174 Tetra Tech, Inc., 2005.  Program Evaluation Report –San Diego Standard Urban Storm Water 

Mitigation Plan (SUSMP) Evaluation.  P. 5. 
175 For example, see the California Stormwater BMP Handbook guidelines for Extended Detention 

Basins (TC-22) at http://www.cabmphandbooks.org. 
176 Marco Metzger.  “Managing Mosquitos in Stormwater Treatment Devices.” University of California 

Division of Agriculture and Natural Resources Publication No. 8125.  Available at 
http://anrcatalog.ucdavis.edu. 
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Section D.1.d.(7) (Treatment BMP Waiver Provision) allows Copermittees to waive 
treatment BMPs when all available BMPs have been considered and rejected as 
infeasible.   This requirement was included in Order No. R9-2002-01.  The requirement 
also allows the Copermittees to develop a program to require projects that receive 
waivers, to transfer the cost savings to a fund.  The intent of the requirements is to 
allow Copermittees the necessary flexibility to waive treatment BMPs when it can be 
established that the implementation of treatment BMPs that meet numeric sizing 
criteria is not feasible at a given site.  This provision also allows Copermittees 
discretion to transfer the cost savings from such a waiver to a fund for water quality 
projects within the watershed.   
 
Section D.1.d.(8). (Low-Impact Design BMP Substitution Program) allows 
Copermittees to develop a site design BMP credit program, under which projects that 
implement a high level of site design BMPs could receive credit towards compliance 
with treatment control BMP requirements.  The program would provide the opportunity 
for development projects to avoid partial or full treatment control BMP implementation 
in exchange for implementation of a high level of site design BMPs.  This type of 
program is proposed in the Model WQMP.  The Regional Board agrees that such a 
program could be beneficial.  The program could achieve equal or greater water 
quality benefits while also (1) providing greater assurance of adequate operation and 
maintenance; (2) improved review processes of site design BMP proposals; (3) 
increased acceptance of site design BMPs; and (4) greater usage of site design 
BMPs.  For this reason, the Regional Board has added to the Order an option for the 
Copermittees to develop such a program. 
 
The Model WQMP does not provide details for a site design credit program, instead 
leaving that up to the individual municipality.   The Order includes specific minimum 
requirements so that the program will be consistent with the treatment BMP provisions.  
In precedent setting Order No. 2000-11, the State Board determined that 
implementation of treatment control BMPs is appropriate for development projects 
falling under the priority development project categories.  Therefore, any program 
which allows development projects to forgo treatment control BMP implementation 
must include provisions which will achieve similar water quality benefits.  To ensure 
that this is the case for the site design BMP credit program, minimum provisions for 
the program have been added to the Order.  Due to the addition of the minimum 
provisions in the Order, the program will not need to undergo a lengthy Regional 
Board approval process at a later date.  
 
Section D.1.d.8 is also discussed in the Response to Comments document (Section X) 
in comment number 30. 
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Section D.1.d.(9). (BMP Design Standards) addresses a need for the Copermittees to 
develop and apply consistent criteria for the design and maintenance of structural 
treatment BMPs.  Correct BMP design is critical to ensure that BMPs are effective and 
perform as intended.  Without design criteria, there is no assurance that this will occur, 
since there is no standard for design or review.  As an example, Ventura County has 
developed a BMP manual that includes standard design procedure forms for BMPs.  
Ventura County’s Technical Guidance Manual for Storm Water Quality Control 
Measures is available at http://www.vcstormwater.org/ publications.htm.”177  California 
Stormwater Quality Association (CASQA) also confirms the necessity of design criteria 
when it includes such criteria in its New Development and Redevelopment BMP 
Handbook.178  This issue is noted in the ROWD, and the Copermittees propose to 
develop standard design checklist/plans/details for selected source control and 
treatment BMPs. 
 
Section D.1.d.9 is also discussed in the Response to Comments document (Section X) 
in comment number 10. 
 
Section D.1.d.(12) (Annual Review of Treatment BMPs) requires Copermittees to 
keep their SUSMPs up to date with BMP effectiveness studies for low-impact design 
and treatment control BMPs.  The ROWD includes commitments to develop a library 
of BMP performance reports and to revise the model WQMP table for the latest 
information on BMPs.  This requirement will ensure that two important types of 
information be included in those efforts: Site design BMPs and treatment BMPs that 
are assessed as part of contracts with the State Board and Regional Board.  The later 
types of projects include those funded with Clean Beach Initiative grants and other 
grants.  Projects funded with such state grants must include effectiveness 
assessments using a quality assurance plan.  As a result, such studies generally 
provide reliable sources of local data and should be included in local SUSMPs. 
 

                                            
177 Ibid. 
178 California Stormwater Quality Association, 2003.  Stormwater Best Management Practice Handbook 

– New Development and Redevelopment.   
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Sections D.1.E and D.1.F. (BMP Verification and Treatment BMP Maintenance 
Tracking) are included in the Order to improve the effectiveness of the BMP 
requirements.  They are included in response to findings from the Audits179 and 
recommendations from USEPA.180     The Copermittees recognize a need to improve 
the verification of post-construction BMPs.  The 2007 DAMP proposes to verify 90% of 
WQMPs (including structural and non-structural BMPs) by inspection, self-
certifications, surveys or other means.   The Regional Board finds that 90% is a 
reasonable annual target, but considers inspections to be essential to achieve optimal 
results.   Therefore, the Order requires high priority sites to be inspected annually, and 
allows other measures to be used for lower priority treatment control BMPs. 
 
Section D.1.e and D.1.f are also discussed in the Response to Comments document 
(Section X) in comment number 33. 
 
Section D.1.H. (Hydromodification) expands and clarifies current requirements for 
control of MS4 discharges to limit hydromodification effects caused by changes in 
runoff resulting from development and urbanization.  The requirements are based on 
findings and recommendations of the Orange County Storm Water Program, the 
Stormwater Monitoring Coalition (SMC),181,182 and the Storm Water Panel on Numeric 
Effluent Limits (Numeric Effluent Panel).183   Added specificity is needed due to the 
current lack of a clear standard for controlling hydromodification resulting from 
development.  More specific requirements are also warranted because 
hydromodification is increasingly recognized as a major factor affecting water quality 
and beneficial uses, and the Copermittees have proposed only vague and voluntary 
modifications to the Model WQMP.  The Order is intended to ensure the intent of the 
proposed modifications is incorporated into each Copermittees’ SUSMP. 
 

                                            
179 The 2005 audits performed by Tetra Tech, Inc. found that cities are not tracking post-construction 

BMPs. The final audit report recommended (Section 2.1.2) that each city should develop a system to 
verify implementation and track post-construction BMPs to ensure that they are adequately 
maintained.  

180 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68845. USEPA recommends such practices in the Phase II storm water regulations, promoting 
“inspections during construction to verify BMPs are built as designed.” 

181 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

182 Stein, Eric and Susan Zaleski. 2005.  Managing Runoff to Protect Natural Streams: The Latest 
Developments on Investigation and Management of Hydromodification in California. Proceedings of a 
special technical workshop co-sponsored by California Stormwater Quality Association (CASQA), 
Stormwater Monitoring Coalition (SMC), and University of Southern California Sea Grant (USC Sea 
Grant).  Technical Report No. 475 of the Southern California Coastal Water Research Project. 

183 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 
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Hydromodification is the change in a watershed’s runoff characteristics resulting from 
development, together with associated morphological changes to channels receiving 
the runoff.  As the total area of impervious surfaces increases, infiltration of rainfall 
decreases, causing more water to run off the surface and at a higher velocity.  Runoff 
from developed areas can produce erosive flows in channels under rainfall conditions 
which were not previously problematic.  Moreover, runoff from developed areas 
increases the duration of time that channels are exposed to erosive flows.  The 
increase in the volume of runoff and the length of time that erosive flows occur 
ultimately intensify sediment transport, causing changes in sediment transport 
characteristics and the hydraulic geometry (width, depth, and slope) of channels.184   
 
These types of changes have been documented in southern California.  It has been 
reported that researchers studying flood frequencies in Riverside County have found 
that increases in watershed imperviousness of only 9-22% can result in increases in 
peak flow rates for the two-year storm event of up to 100%.185  Such changes in runoff 
have significant impacts on channel morphology.  It has recently been found that 
ephemeral/intermittent channels in southern California appear to be more sensitive to 
changes in imperviousness than channels in other areas.  Morphology of small 
channels in southern California was found to change with only 2-3% watershed 
imperviousness, as opposed to 7-10% watershed imperviousness in other parts of the 
nation.186   
 
Effects of hydromodification are evident in southern Orange County and recognized by 
the Copermittees.  Analyses of bioassessment data, for example, indicate that 
physical changes to stream channels caused by hydromodification are likely 
responsible, in part, for the low bioassessment scores in urbanized settings.187   It is 
important to recognize that the physical changes are a direct result of MS4 discharges, 
but that two separate mechanisms are involved.  First, is a change in the flow regime 
caused by the increase in impervious surfaces and loss of natural conveyance 
systems.  Discharges to receiving waters from the MS4 outfalls do not mimic the 
natural discharges from former tributaries to that receiving water, and the change 
results in erosion.  Second, the physical stream habitat in many places has been 
severely modified in order to efficiently convey those increased storm water 
discharges to the ocean.  Where streams are hardened and/or buried to convey storm 
water, they cannot provide adequate water quality and other necessary conditions to 
support beneficial uses.  Both of these issues are addressed in the Order. 
 

                                            
184 Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005.  Hydromodification 

Management Plan.  
P. 1-1. 
185 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection. 
186 Coleman, et. al., 2005.  Effect of Increases in Peak Flows and Imperviousness on the Morphology of 

Southern California Streams.  P. iv. 
187 See Chapter 11 of the ROWD and the 2005-06 Unified Annual Report for the analyses. 
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The Copermittees’ recognize the need to improve management of hydromodification.  
The ROWD proposes to revise the Model WQMP to incorporate additional information 
from ongoing hydromodification studies conducted by the SMC.   It is unclear when 
findings would be incorporated.  The Order allows the Copermittees to adopt criteria 
consistent with future SMC findings.  Because new development activity in most 
municipalities is not expected to be substantial, the Regional Board considers the 
preliminary conclusions from existing SMC reports to be sufficiently descriptive for the 
Copermittees to make appropriate modifications.   However, the Order provides a 
three-year schedule for adoption of specific SMC recommendations.   
 
Until numeric criteria are recommended by the SMC, the Order specifies factors that 
must be considered by the Copermittees for Priority Development Projects.  These 
factors (downstream erosion and discharge hydrology) are generally consistent with 
the Model WQMP.  The specificity of factors to consider in the Order is more 
prescriptive in order to be consistent with recent recommendations from the SMC and 
Numeric Effluent Panel and scientific literature.188   For instance, the Copermittees 
have generally been neglecting to address the changes to flow durations caused by 
MS4 discharges.  The 2006 Model WQMP directs priority projects to submit drainage 
studies if the Permittee determines a potential for downstream erosion or habitat 
alteration. The drainage study required by the Permittees must address peak flows 
and volumes, but not the duration of those flows and volumes. As a result it is 
inadequate to assess the potential for downstream erosion.  The requirement for 
assessing duration of runoff is not a new requirement.  It was included in the 3rd term 
permit as a factor to evaluate when identifying conditions of concern in SUSMP 
projects.   
 
Section D.1.h is also discussed in the Response to Comments document (Section X) 
in comment number 34. 
 
Section D.1.h.3.c. (Hydromodification Control Waivers) allows the Copermittees to 
waive on-site hydromodification controls in certain situations when downstream water 
quality and beneficial uses are not likely to be negatively affected by changes in the 
flow regime caused by MS4 discharges.  The Order specifies determinations that must 
be made by the Copermittee before a waiver may be granted.   The waiver provision is 
intended to provide Copermittees with the ability to require that a development restore 
degraded downstream stream channel conditions if that would produce better results 
than on-site hydromodification controls. 
 
Section D.1.h.3.c is also discussed in the Response to Comments document  
(Section X) in comment number 34. 
 
 

                                            
188 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  

Bioscience Vol. 47, No. 11,.pp.769-784. 
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D.2. Construction 
 
The following legal authority applies to section D.2: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D) 
provides that the proposed management program include “A description of a program 
to implement and maintain structural and non-structural best management practices to 
reduce pollutants in storm water runoff from construction sites to the municipal storm 
sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(1) provides that the proposed 
management program include “A description of procedures for site planning which 
incorporate consideration of potential water quality impacts.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(2) provides that the proposed 
management program include “A description of requirements for nonstructural and 
structural best management practices.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(3) provides that the proposed 
management program include “A description of procedures for identifying priorities for 
inspecting sites and enforcing control measures which consider the nature of the 
construction activity, topography, and the characteristics of soils and receiving water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(4) provides that the proposed 
management program include “A description of appropriate educational and training 
measures for construction site operators.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(b)(14) provides that “The following 
categories of facilities are considered to be engaging in ‘industrial activity’ for the 
purposes of this subsection: […] (x) Construction activity including cleaning, grading 
and excavation activities […].” 
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Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.2 is also discussed in the Response to Comments document (Section X) in 
comment numbers 35, 36, and 40. 
 
Section D.2.a. (Ordinance Update) requires each Copermittee to review and update 
its grading and storm water ordinances as necessary to comply with the MS4 permit.  
By updating the grading and storm water ordinances, the Copermittees will have the 
necessary legal authority to require construction sites to implement effective BMPs 
that will reduce pollutant discharges to the maximum extent practicable.  The Order 
allows the Copermittees 365 days to review and update their ordinances.  The 365 
days should be adequate to allow for the relatively minor changes that might be 
needed since their ordinances were last updated under Order No. R9-2002-01.   
 
Section D.2.b. (Source Identification) requires the Copermittees to develop and 
update a watershed based inventory of all construction sites regardless of size or 
ownership.  This section has been modified to require the inventory be updated 
regularly, rather than annually.  More frequent updates will ensure the Copermittees 
have a more accurate inventory of construction sites within their jurisdiction. A 
regularly updated inventory of active construction sites will assist the Copermittees in 
ensuring that all sites are inspected per Order requirements.  The Order does not 
specify the frequency of updates, and instead relies on each Copermittee to develop 
updates appropriate to local construction activity.  The 2007 DAMP proposes that the 
inventory be updated “at a minimum” prior to the start of the rainy season.  Such a 
minimum standard may not be appropriate for each Copermittee.  Failure to maintain a 
useful inventory would be a violation of the Order. 
 
Section D.2.c. (Site Planning and Project Approval Process) requires Copermittees to 
incorporate consideration of potential water quality impacts prior to approval and 
issuance of construction and grading permits.  The Copermittees189 and our program 
evaluations in 2005190 recommend that storm water requirements need to be better 
incorporated into the pre-construction process.  
 

                                            
189 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

Section 7, New Development. 
190 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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This section now requires the Copermittees to review project proponents’ storm water 
management plans for compliance with local regulations, policies, and procedures.  
USEPA recommends that it is often easier and more effective to incorporate storm 
water quality controls during the site plan review process or earlier.191  In the Phase I 
storm water regulations, USEPA states that a primary control technique is good site 
planning.192  USEPA goes on to say that the most efficient controls result when a 
comprehensive storm water management system is in place.193   To determine if a 
construction site is in compliance with construction and grading ordinances and 
permits, USEPA states that the “MS4 operator should review the site plans submitted 
by the construction site operator before ground is broken.”194  Site plan review aids in 
compliance and enforcement efforts since it alerts the “MS4 operator early in the 
process to the planned use or non-use of proper BMPs and provides a way to track 
new construction activities.”195  During audits of Orange County Copermittee storm 
water programs, it was found that site plan and SWPPP review were inadequate and 
inconsistent.196 

 
Section D.2.c is also discussed in the Response to Comments document (Section X) 
in comment numbers 37 and 38. 
 
Section D.2.d. (BMP Implementation) includes modifications to the requirements for 
each Copermittee to designate and ensure implementation of a set of minimum BMPs 
at construction sites.  These modifications are based on Regional Board findings and 
experience during implementation of Order No. R9-2002-01.   
 
Unlike Order No. R9-2002-01, this Order does not require the Copermittee to 
designate a set of minimum BMPs for high, medium, and low threat to water quality 
construction sites.  This change was made in recognition of most Copermittees’ 
application of one consistent set of BMPs throughout their jurisdictions.  The 
Copermittees also desire to move toward a risk-based approach to BMP 
requirements.197   As a result, the Order requires a minimum set of BMPs to be 
designated for all sites and that enhanced BMPs be designated for sites upstream of 
303(d) impairments and ESAs. 
 

                                            
191 USEPA, 1992.  Guidance 833-8-92-002.  Section 6.3.2.1. 
192 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48034. 
193 Ibid. 
194 USEPA, 2000. Guidance 833-R-00-002. Section 4.6.2.4, P. 4-30. 
195 Ibid., P. 4-31. 
196 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
197 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

Section 8, Construction 
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The Order’s requirements for seasonal restrictions on grading have also been 
changed.  Seasonal restrictions on grading for storm water are difficult to implement 
due to the conflict between seasonal grading restrictions and endangered birds’ 
breeding seasons; therefore the seasonal grading restrictions have not been included 
with the other BMPs in the Order.  Found in southern California, the Least Bell’s Vireo 
and the Coastal California Gnatcatcher are listed as federally endangered and 
threatened, respectively.198  Permits issued by the California Department of Fish and 
Game (CDFG) restrict grading during these birds’ breeding seasons, which is from 
April 10 to August 31 for the Least Bell’s Vireo199 and from February 15 to August 31 
for the Coastal California Gnatcatcher.200  Ideally storm water restrictions on grading 
would be during the wet season from October 1 through April 30.201   Combined, these 
restrictions would limit construction grading to be during the month of September, 
which is infeasible.  Section D.2.d of the Order still requires project proponents to 
minimize grading during the wet season and coincide grading with seasonal dry 
weather periods to the extent feasible.    
 
Section D.2.d is also discussed in the Response to Comments document (Section X) 
in comment number 39. 
 
Section D.2.e. (Inspections) establishes criteria for inspections based on risk factors 
including size, season, and location of the construction site.  Modifications have been 
made to requirements of Order No. R9-2002-01 based on the experience of the 
Copermittees and Regional Board construction programs.    
 
The Order requires sites in active grading during the wet season that are over 30 
acres be inspected every two weeks, rather than sites over 50 acres being inspected 
weekly.  In south Orange County approximately 15% (34 sites) of construction sites 
over one acre are larger than 30 acres, whereas about 9% (21 sites) of sites are over 
50 acres.202  This may result in a net decrease of inspections of large sites, although 
more sites will be covered.  The reduction in inspection frequency for sites greater 
than 50 acres is justified because the sites have generally improved their erosion and 
sediment control measures since adoption of Order No. R9-2002-01.  Biweekly 
inspections of these sites in the future should be sufficient to ensure compliance with 
local regulations.    
 

                                            
198 State of California, Department of Fish and Game, 2005.  State and Federally Listed Endangered 

and Threatened Animals of California. 
199 United States Department of the Interior, Fish and Wildlife Service, 2001.  Least Bell’s Vireo Survey 

Guidelines. 
200 United States Department of the Interior, Fish and Wildlife Service, 1997.  Coastal California 

Gnatcatcher (Polioptila californica californica) Presence/Absence Survey Guidelines.  
201 Regional Board, 2001. Order No. 2001-01, San Diego County MS4 Permit.  Directive F.2.g.(2). 
202 Based on the State Board’s database of sites covered by the Construction Storm Water General 

NPDES Permit, Order No. 99-08-DWQ.  That general permit requires sites disturbing over one acre 
to file for coverage, so it provides a good basis for assessment. 
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The Order lowers the size of construction sites adjacent to or discharging directly to 
ESAs that receive scrutiny.  Order No. R9-2002-01 requires such sites five acres and 
more to be inspected weekly during the wet season.  This Order requires such sites 
one acre and above to be inspected every two weeks during the wet season and once 
during August or September.  The lower size threshold is consistent with Phase II 
storm water permits.   
 
The Order omits Order No. R9-2002-01’s provision allowing a Copermittee to 
decrease the inspection frequency for high priority sites if the Copermittee certifies in 
writing to the Regional Board that they have recorded the site’s Waste Discharge 
Identification Number, reviewed the site’s Storm Water Pollution Prevention Plan 
(SWPPP), assured the site’s SWPPP is in compliance, and assured the SWPPP is 
properly implemented at the site.  Under Order No. R9-2002-01, the Regional Board 
never received from any of the Copermittees a certification to decrease the inspection 
frequency at high priority sites.  Since the certification process was never used, the 
language has been deleted from the Order.   
 
This section also requires the Copermittees to track the number of inspections for 
each inventoried construction site.  This requirement has been added to ensure that 
the Copermittees can demonstrate that construction sites are inspected at the 
minimum frequencies.   
 
 
D.3   Existing Development 
 
 
D.3.a. Municipal 
The following legal authority applies to section D.3.a: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(1) 
provides that the proposed management program include “A description of 
maintenance activities and a maintenance schedule for structural controls to reduce 
pollutants (including floatables) in discharges from municipal separate storm sewers.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(3) provides that the proposed 
management program include “A description for operating and maintaining public 
streets, roads and highways and procedures for reducing the impact on receiving 
waters of discharges from municipal storm sewer systems, including pollutants 
discharged as a result of de-icing activities.”   
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(4) provides that the proposed 
management program include “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(5) provides that the proposed 
management program include “A description of a program to monitor pollutants in 
runoff from operating or closed municipal landfills or other treatment, storage or 
disposal facilities for municipal waste, which shall identify priorities and procedures for 
inspections and establishing and implementing control measures for such discharges.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(6) provides that the proposed 
management program include “A description of a program to reduce to the maximum 
extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will 
include, as appropriate, controls such as educational activities, permits, certifications, 
and other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3 is also discussed in the Response to Comments document (Section X) in 
comment numbers 10 and 41. 
 
Section D.3.a.2. (General BMP Implementation) requires the Copermittees to 
designate minimum BMPs for general municipal areas and activities, regardless of 
their threat to water quality.  The requirement that different types of BMPs be 
designated for different threats to water quality categories of municipal areas and 
activities has been removed from the Order. This was done to help simplify and clarify 
the Order’s requirements.  BMPs required to be implemented at a site can now be 
based on the sources or activities present at the site.  This is closer to the approach 
taken by the Copermittees in their JURMPs.  Threat to water quality is used to 
determine inspection frequencies in section D.3.a.(7). 
 
Section D.3.a.3, D.3.a.4, and D.3.a.5. (Specific BMP Implementation Categories) 
establishes requirements for specific categories of activities and areas.  These are 
selected based on the CWA and findings of the Permittees in annual reports and 
ROWD that identify these activities as warranting special attention.  
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Pesticides, Herbicides, and Fertilizers.  40 CFR 122.26(d)(2)(iv)(A)(6) requires a 
description of a program for pesticides, herbicides, and fertilizers.  In addition, water 
quality data demonstrates widespread presence of such pollutants in receiving waters 
and MS4 discharges.  In response to similar requirements of Order No. R9-2002-01, 
the Copermittees have developed a specific model Integrated Pest Management, 
Pesticides, and Fertilizer guidelines. 
 
Flood Control Structures.   In order to more closely meet the intent of the federal 
regulations and guidance, the requirement has been modified.   40 CFR 
122.26(d)(2)(iv)(A)(4) requires  “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   Retrofitting flood control devices can reduce pollutants and 
improve water quality.  Copermittees have conducted many flood control retrofit 
projects, many of which have been partially funded with State grant awards.   
 
USEPA expands on the federal provision with the following information:  "Storm water 
management devices and structures that focus solely on water quantity are usually not 
designed to remove pollutants, and may sometimes harm aquatic habitat and 
aesthetic values” (1992). As flood control structures and other elements of the MS4 
age and retrofitting becomes necessary, opportunities for water quality improvements 
arise.   
 
Conveyance systems which take water quality consideration into account (such as 
grassed swales, vegetated detention ponds, etc.) can often cost less to construct than 
traditional concrete systems.  Evaluation of the applicability of such systems during 
retrofitting must occur to ensure that pollutants in urban runoff are reduced to the 
maximum extent practicable.  USEPA supports utilizing BMPs for pollution reduction in 
flood management projects, stating that “The proposed management program must 
demonstrate that flood management projects take into account the effects on the water 
quality of receiving water bodies. […]  Opportunities for pollutant reduction should be 
considered".203  
 

                                            
203 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
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Existing Copermittee projects include two types of retrofits. The first type involves 
adding an engineered device to an existing structure in order to treat or divert urban 
runoff.  Examples include catch basin inlet filters/screens, ultraviolet disinfection 
facilities, hydrodynamic separators, and diversions to the sanitary sewer.  The second 
type involves re-installing pervious or natural treatment features to facilities.  Examples 
include removing concrete portions of conveyances to create pervious conveyances; 
and creating treatment wetlands within flood detention facilities.  The later type of 
retrofit is preferred by the Regional Board. They are likely more sustainable over the 
long-term because they may require less rigorous operation and maintenance than the 
former.  They may also provide the additional benefit of providing significant or 
incidental opportunities for beneficial uses (e.g., recreation, wildlife, water 
supply).204,205   
 
Sweeping of Municipal Areas.  Sweeping municipal areas would likely be done in the 
absence of the Order.  However, in certain cases it is an important component of a 
jurisdictional urban runoff management program.  The Order contains requirements to 
ensure that the use of street sweeping is optimized for urban runoff applications if it is 
to be used and reported as a BMP.   The criteria in the Order are taken from industry 
guidance as reported by the Permittees in the Aliso Creek watershed.206 
 
Sections D.3.a.4 and D.3.a.5 are also discussed in the Response to Comments 
document (Section X) in comment numbers 42 and 43. 
 
Section D.3.a.(6). (Operation and Maintenance of MS4 and Structural Controls) 
requires the Copermittees to inspect and remove waste from their MS4s prior to the 
rainy season.   
 
Maintenance is critical to the successful implementation of every urban runoff 
management program.  USEPA finds that “Lack of maintenance often limits the 
effectiveness of storm water structural controls such as detention/retention basins and 
infiltration devices. […]  The proposed program should provide for maintenance logs 
and identify specific maintenance activities for each class of control, such as removing 
sediment from retention ponds every five years, cleaning catch basins annually, and 
removing litter from channels twice a year.   
 

                                            
204 Burton, Carmen et al. 2005.  Assessing Water Source and Channel Type as Factors Affecting 

Benthic Macroinvertebrate and Periphyton Assemblages in the Highly Urbanized Santa Ana River 
Basin, California.  American Fisheries Society Symposium.  Vol.47 pp.239-262. 

205 Stromberg, Juliet C. 2001.  Restoration of Riparian Vegetation in the South-Western United States: 
the importance of flow regimes and fluvial dynamism.  Journal of Arid Environments. Vol49, pp.17-34. 

206 See 20th and 21st quarterly reports for the Aliso Creek watershed bacteria investigation, prepared by 
the Orange County Copermittees within the Aliso Creek watershed.  
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If maintenance activities are scheduled infrequently, inspections must be scheduled to 
ensure that the control is operating adequately.  In cases where scheduled 
maintenance is not appropriate, maintenance should be based on inspections of the 
control structure or frequency of storm events.  If maintenance depends on the results 
of inspections or if it occurs infrequently, the applicant must provide an inspection 
schedule.  The applicant should also identify the municipal department(s) responsible 
for the maintenance program”. 207  The MS4 maintenance requirements are based on 
the above USEPA recommendations.  This maintenance will help ensure that 
structural controls are in adequate condition to be effective year round but especially 
at the beginning of and throughout the rainy season.   
 
Two requirements have been added to the Order that were not within Order  
No. 2002-01.  Subsection (3) allows a decreased inspection frequency for facilities that 
are routinely clean, and Subsection (4) requires trash to be removed from channels in 
a timely manner.   Typically, Copermittees have reported annual or semi-annual creek 
cleanups as significant BMPs. The large volumes of trash reported to be removed 
during these events demonstrates the significant amount of trash that accumulates in 
the channels.  In addition, urban runoff is a leading contributor to the accumulation of 
trash and debris along the beaches of Orange County.208  In order to reduce the effect 
of the trash, the Order requires that trash be removed more frequently. 
 
Section D.3.a.(7). (Limit Sewage Infiltration) requires the Copermittees to implement 
controls and measures to limit infiltration of seepage from municipal sanitary sewers to 
MS4s through thorough, routine preventive maintenance of the MS4.  This 
requirement is in Order No. R9-2002-01 in the section on Illicit Discharge Detection 
and Elimination (section F.5.i). 
 
Section D.3.a.7 is also discussed in the Response to Comments document (Section X) 
in comment number 44. 
 
Sections D.3.a.(8) and D.3.a.(9). (Inspections and Enforcement) establishes a 
minimum set of municipal areas and activities for oversight and inspection by the 
Copermittees and requires that Copermittees properly enforce urban runoff 
requirements at municipal areas and activities.   
 

                                            
207 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
208 Moore, S.L., D. Gregorio, M. Carreon, S B. Weisberg, and M. K. Leecaster. 2001. Composition and 

distribution of beach debris in Orange County, California. Marine Pollution Bulletin 42(3): 241-245.. 
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D.3.b. Industrial and Commercial 
The following legal authority applies to section D.3.b: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C) 
provides that the proposed management program include “A description of a program 
to monitor and control pollutants in storm water discharges to municipal systems from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA), and industrial facilities that the 
municipal permit applicant determines are contributing a substantial pollutant loading 
to the municipal storm sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(1) provides that the 
Copermittee must “identify priorities and procedures for inspections and establishing 
and implementing control measures for such discharges.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(2) provides that the proposed 
management program shall “Describe a monitoring program for storm water 
discharges associated with the industrial facilities identified in paragraph (d)(2)(iv)(C) 
of this section, to be implemented during the term of the permit, including the 
submission of quantitative data on the following constituents:  any pollutants limited in 
effluent guidelines subcategories, where applicable; any pollutant listed in an existing 
NPDES permit for a facility; oil and grease, COD, pH, BOD5 , TSS, total phosphorus, 
total Kjeldhal nitrogen, nitrate plus nitrite nitrogen, and any information on discharges 
required under 40 CFR 122.21(g)(7)(iii) and (iv).” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(ii) provides that the Copermittee 
“Provide an inventory, organized by watershed of the name and address, and a 
description (such as Standard Industrial Classification [SIC] codes) which best reflects 
the principal products or services provided by each facility which may discharge, to the 
municipal separate storm sewer, storm water associated with industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) provides that the Copermittee 
develop a proposed management program which includes “A description of structural 
and source control measures to reduce pollutants from runoff from commercial and 
residential areas that are discharged from the municipal storm sewer system that are 
to be implemented during the life of the permit, accompanied with an estimate of the 
expected reduction of pollutant loads and a proposed schedule for implementing such 
controls.” 
 
Section D.3.b. (Industrial and Commercial) requires the Copermittees to implement an 
industrial and commercial program to reduce pollutants in runoff from all industrial and 
commercial sites/sources.  The industrial and commercial sections of Order  
No. 2002-01 have been combined into one section in this Order.  This change will 
streamline and simplify the Order, without negatively impacting water quality.  This 
change is not unprecedented because industrial and commercial facilities are 
commonly addressed together.  For example, the Southern Riverside County MS4 
Permit209 combined industrial and commercial programs into one section.  In addition, 
in their Annual Reports and ROWD,210 the Copermittees jointly address industrial and 
commercial components.  USEPA contractor Tetra Tech also evaluated and reported 
on the industrial and commercial programs jointly during their program evaluations.211 
 
Section D.3.b.(1)(a) (Source Identification) requires that building material retailers and 
storage, animal facilities, and power washing services be included in the Copermittees’ 
inventory of commercial sites/sources.  These activities have been identified annual 
MS4 program reports and quarterly Aliso Creek watershed reports as potentially 
significant sources of pollutants.  This is not a significant change because Order No. 
R9-2002-01 requires that any commercial site or source determined by a Copermittee 
to contribute a significant pollutant load to the MS4 be added to its inventory of 
commercial sites.  Furthermore, the commercial BMP fact sheets developed by the 
Copermittees generally address the types of activities occurring at these facilities and 
practices. 
 

                                            
209 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2; P. 24. 
210 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  

Section 9. 
211 Tetra Tech, Inc., 2005. Program Evaluation Reports Orange County Storm Water Programs: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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The Order has revised requirements for identifying industrial sites/sources.  The 
revised requirements are identical to those found in the Southern Riverside County 
MS4 permit.212  USEPA requires the same identification: “Measures to reduce 
pollutants in storm water discharges to municipal separate storm sewers from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA).”213  USEPA “also requires the 
municipal storm sewer permittee to describe a program to address industrial 
dischargers that are covered under the municipal storm sewer permit.”214  In order to 
more closely follow USEPA’s guidance, this Order also includes operating and closed 
landfills, and hazardous waste treatment, disposal, storage and recovery facilities.   
 
Section D.3.b.3. (Mobile Businesses) requires each Copermittee to develop and 
implement a program to reduce the discharge of pollutants from mobile businesses to 
the MEP.  Mobile businesses are service industries that travel to the customer to 
perform the service rather than the customer traveling to the business to receive the 
service.  Examples of mobile businesses are power washing, mobile vehicle washers, 
carpet cleaners, port-a-potty servicing, pool and fountain cleaning, mobile pet 
groomers, and landscapers.  These mobile services produce waste streams that could 
potentially impact water quality if appropriate BMPs are not implemented.   
 
Order No. R9-2002-01 also requires BMP implementation for certain mobile 
businesses (e.g., mobile vehicle washing and mobile carpet cleaning).  These 
requirements of Order No. R9-2007-0002 are not significantly different from the 
existing requirements.   The Order specifies mobile businesses for special attention 
based on reports from the Copermittees that mobile businesses have been difficult to 
control with existing programs.   
 
Mobile businesses present a unique difficulty in storm water regulation.  Due to the 
transient nature of the business, the regular, effective practice of unannounced 
inspections is difficult to implement.  Also, tracking these mobile businesses is difficult 
because they are often not permitted or licensed and their services cross Copermittee 
jurisdictions.  Mobile businesses that operate within a municipality may be based in 
another municipality or even outside the Region.  The Order takes into account the 
difficulties in regulating mobile businesses. 
 
Because BMPs have been developed already, but communication with mobile 
businesses may be difficult, the Order provides broad flexibility to the Copermittees for 
developing a targeted program within the Commercial portion of each JURMP.    
 
Section D.3.b.3 is also discussed in the Response to Comments document (Section X) 
in comment number 45. 

                                            
212 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.b)(2); P. 

25. 
213 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48056. 
214 Ibid. 
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Section D.3.b.4. (Inspections) includes requirements for inspections of industrial and 
commercial sites/sources.  The Order is similar to the Southern Riverside County MS4 
permit215 in requiring that inspections check for coverage under the General Industrial 
Permit; assessment of compliance with Copermittee ordinances and permits related to 
urban runoff; assessment of BMP implementation, maintenance, and effectiveness; 
visual observations for non-storm water discharges, potential illicit connections, and 
potential discharge of pollutants in storm water runoff; and education and outreach on 
storm water pollution prevention.  The Order also requires that inspections include 
review of BMP implementation plans if the site uses or is required to use such a plan, 
and the review of facility monitoring data if the site monitors its runoff.  Order  
No. 2002-01 did not contain requirements for inspection procedures.   
 
Changes in the Order’s requirements for inspection procedures mimic USEPA’s 
guidance: “Site inspections should include (1) an evaluation of the pollution prevention 
plan and any other pertinent documents, and (2) an onsite visual inspection of the 
facility to evaluate the potential for discharges of contaminated storm water from the 
site and to assess the effectiveness of the pollution prevention plan.” 216  In 1999, 
USEPA “recognized visual inspection as a baseline BMP for over 10 years,” and 
“visual inspections are an effective way to identify a variety of problems.  Correcting 
these problems can improve the water quality of the receiving water.” 217  Most, if not 
all, of the Order’s procedures are being conducted by the Copermittees that follow the 
Model Existing Development Program of the DAMP. 
 
With the exception of restaurants, the Order allows Copermittees to establish 
inspection frequencies, as long as at least 20 percent of the sites are inspected 
annually.  Restaurants are now required to be inspected annually.   Inspection 
frequencies in the Order have been modified from Order No. R9-2002-01.  Order No. 
R9-2002-01 specifies frequencies for inspecting industrial sites based on threat to 
water quality and requires high priority commercial sites to be inspected as needed.  
Copermittees have been inspecting industrial sites according to Order No. R9-2002-
01.   The Copermittees have been inspecting restaurants annually as part of the 
County Health Department inspections.  For other commercial sites, the Copermittees 
have been focusing annual activities on certain commercial sectors, such as 
automobiles, with the goal of inspecting every high priority site at least once during the 
permit term.   This change is not considered significant because it should allow the 
Copermittees to continue existing programs. 
 
Reports from the Aliso Creek watershed Copermittees demonstrate that as-needed 
inspections for restaurants means at least annually.  Restaurants have been found to 
present many threats to water quality and standard educational efforts are not effective 
because restaurants are subject to frequent management changes.  For these 
reasons, the Order requires restaurants to be inspected annually. 

                                            
215 Regional Board, 2004.  Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.d)(3);   
216 USEPA, 1992. Guidance 833-8-92-002, section 6.3.3.4 “Inspection and Monitoring”. 
217 USEPA, 1999.  832-F-99-046, “Storm Water Management Fact Sheet – Visual Inspection”. 
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Section D.3.b.4 is also discussed in the Response to Comments document (Section X) 
in comment number 46. 
 
Section D.3.b.(6). (Training and Education) requires training and education measures 
generally consistent with the existing storm water programs.  One distinction is that the 
Order requires each Copermittee to notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable to the 
site/source.   This requirement is necessary to ensure that the owners and operators 
of commercial sites stay informed of appropriate BMPs.  This is especially important 
because sites may be inspected as little as once every five years. 
 
Section D.3.c. (Residential Component) 
The following legal authority applies to section D.3.c: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) 
provides that the Copermittee develop a proposed management program which 
includes “A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the permit, 
accompanied with an estimate of the expected reduction of pollutant loads and a 
proposed schedule for implementing such controls.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3.c (Residential Component) moves the common interest areas / 
homeowners’ association component and the requirement for proper management of 
used oil, toxic materials, and other household hazardous wastes to the residential 
section of the Order, since these requirements generally apply to residential areas.  
These changes improve the organization of the Order and have no net effect on its 
implementation and enforcement.  Other requirements for prioritization, BMP 
implementation, and enforcement are consistent with Order No. R9-2002-01.   
 
Section D.3.c is also discussed in the Response to Comments document (Section X) 
in comment numbers 10 and 47. 
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D.4.  Illicit Discharge Detection and Elimination 
 
The following legal authority applies to section D.4: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) 
provides that the proposed management program “shall be based on a description of a 
program, including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges and 
improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the permit, 
including areas or locations that will be evaluated by such field screens.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be followed 
to investigate portions of the separate storm sewer system that, based on the results 
of the field screen, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges or other sources of non-storm water.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(4) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(5) provides that the 
Copermittee include in its proposed management program “a description of a program 
to promote, publicize, and facilitate public reporting of the presence of illicit discharges 
or water quality impacts associated with discharges from municipal separate storm 
sewers.” 
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Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(6) provides that the 
Copermittee include in its proposed management program “a description of 
educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(7) provides that the 
Copermittee include in its proposed management program “a description of controls to 
limit infiltration of seepage from municipal sanitary sewers to municipal separate storm 
sewer systems where necessary.” 
 
Section D.4.a. (Prevent and Detect Illicit Discharges) requires the Copermittees to 
implement a program to actively seek and eliminate illicit connections and discharges 
(IC/ID).  Additional wording has been added to this section to clarify and ensure that all 
appropriate (i.e., field personnel) municipal personnel are utilized in the program to 
observe and report these illicit discharges and connections.    
 
Section D.4.e (Investigations) requires the Copermittees to conduct follow up 
investigations and inspect portions of the MS4 for illicit discharges and connections, 
based on dry weather field screening and analytical monitoring results.  The section 
also requires the Copermittees to establish criteria for triggering follow up 
investigations.   Additional language has been added to this section to clarify the 
minimum level of effort and timeframes for follow up investigations when dry weather 
action levels are exceeded.  Timely investigation and follow up when action levels are 
exceeded is necessary to identify sources of illicit discharges, especially since many of 
the discharges are transitory.  The requirements for a 48-hour minimum response time 
when action levels are exceeded and for immediate response to obvious illicit 
discharges is necessary to ensure timely response by the Copermittees.    
 
The Copermittees currently use action levels to facilitate the determination of when 
source investigation studies are warranted based on data from the dry-weather 
monitoring program.  One set of criteria is based on regional averages of constituent 
concentrations that were developed based on randomly selected storm drains.  
Another set of criteria is based on trends at a particular station.  These are reasonable 
criteria if decision-makers are properly trained.  The ability of the local managers to 
interpret dry-weather monitoring data collected by the County has greatly improved in 
the last two years, and continued training is required in section D.4.i. 
 
Section D.4.e is also discussed in the Response to Comments document (Section X) 
in comment number 48. 
 
Section D.4.h. (Spill Response) requires each Copermittee to implement measures to 
prevent and respond to spills into its MS4.  These requirements are similar to Order 
No. R9-2002-01 and based on federal regulations at 40 CFR 122.26(d)(2)(iv)(B)(4).  
Those federal NPDES regulations clearly require that owners and operators of MS4s 
have procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.   
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This same requirement was adopted by the Regional Board in Order No, 2002-01, but 
was subsequently stayed by the State Board in Order WQO 2002-0014.  The City of 
Mission Viejo challenged the requirement to prevent and respond to sewage spills on 
the grounds that since the sanitary sewer systems in the City are operated by three 
water districts already regulated by a NPDES permit from the Regional Board, this 
requirement would cause delayed spill responses as the City and agencies try to 
determine jurisdiction and responsibilities.  The State Board found that the costs of this 
requirement did not constitute harm, but agreed that harm could ensue from potential 
response delay and confusion.  Although the entire permit requirement was stayed, 
neither the State Board, nor the Petitioner discussed spills other than sewage.   
 
Subsequently, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.218   Only three Permittees (Laguna Beach, San 
Clemente, and San Juan Capistrano) own or operate their own sewage collection 
systems, yet all Copermittees implement the programs for spill response.  For the 
Copermittees that do not own or operate sewage systems, the Regional Board 
expects that they will continue to respond appropriately to reported or identified spills 
to the MS4 system.   
 
Section D.4.h is also discussed in the Response to Comments document (Section X) 
in comment number 50. 
 
 

E. Watershed Urban Runoff Management Programs 
 
The following legal authority applies to section E: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(ii) states:  
“The Director may […] issue distinct permits for appropriate categories of discharges 
[…] including, but not limited to […] all discharges within a system that discharge to the 
same watershed […]”  
 
Federal NPDES regulations 40 CFR 122.26(a)(3)(v) states:  “Permits for all or a 
portion of all discharges from large or medium municipal separate storm sewer 
systems that are issued on a system-wide, jurisdiction-wide, watershed, or other basis 
may specify different conditions relating to different discharges covered by the permit, 
including different management programs for different drainage areas [watersheds] 
which contribute storm water to the system.” 
                                            
218 Sections 10.2.4 and 10.2.5 in the 2007 DAMP. 
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Federal NPDES regulation 40 CFR 122.26(a)(5) states:  “The Director may issue 
permits for municipal separate storm sewers that are designated under paragraph 
(a)91)(v) of this section on a system-wide basis, a jurisdiction-wide basis, watershed 
basis, or other appropriate basis.”  
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) states:  “Proposed programs may 
impose controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on 
individual outfalls.” 
 
Section E. (Watershed Urban Runoff Management Programs) requires Copermittees 
to update and continue implementation of certain watershed urban runoff management 
programs (WURMPs).  The general approach to the watershed program is similar as 
in Order No. R9-2002-01, with some exceptions.  First, the Order requires a minimum 
number of watershed program activities to occur in each year.  Order No. R9-2002-01 
allowed the Watershed Copermittees to develop implementation time schedules for 
activities conducted during the permit term.  That approach was useful because the 
Copermittees needed to develop the background information to support the watershed 
programs.  Now that assessments, prioritization efforts, and collaboration steps have 
been completed, it is reasonable for the Copermittees to implement activities each 
year of this permit term. 
 
WURMPs must be implemented for the highest-priority watersheds in the region, Aliso 
Creek and San Juan Creek, rather than continuing the six watershed management 
area delineations from Order No. R9-2002-01.  Two Copermittees, the Cities of San 
Clemente and Laguna Beach would not be required to be involved in any watershed 
urban runoff management program activities. 
 
Though seemingly a significant revision, this will not likely result in any significant 
decrease in water quality protection.  The watersheds eliminated are the coastal 
streams watersheds, in which the vast majority of each urbanized drainage area lies 
within the jurisdiction of a single Copermittee.  As a result, the potential benefits 
gained by developing and implementing a WURMP in those watersheds is much less 
than in the Aliso Creek and San Juan Creek watersheds.   
 
Section E is also discussed in the Response to Comments document (Section X) in 
comment numbers 51 and 52. 
 
Section E.1.b. (Watershed Map) of the Order requires the Copermittees to develop 
watershed maps.  The section has been slightly modified from Order No. R9-2002-01 
in that it no longer requires mapping of inventoried construction sites.  The reason for 
this change is the temporary nature of construction sites.  The location of construction 
sites is constantly changing, making the mapping of construction sites not useful. 
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Section E.1.c. (Water Quality Assessment) of the Order requires assessment and 
analysis of water quality data to prioritize each watershed’s water quality problems, 
together with identification of the sources of the high priority water quality problems.  
These requirements are essentially the same as the requirements of Order  
No. 2002-01; they have simply been reorganized to more clearly convey the process 
required. For instance, Order No. R9-2002-01 required an initial assessment and then 
annual reports that then identified water quality improvements or degradation and 
proposed program modifications.  However, the annual determinations could only be 
accomplished with an annual assessment of conditions. 
 
Section E.1.d. (Watershed Strategy) requires Copermittees within a watershed to 
develop a collective watershed strategy to abate the sources and reduce the 
discharges causing the high priority water quality problems of the WMA.  An 
articulated strategy is necessary to guide Watershed Copermittee selection and 
implementation of Watershed URMP Activities.  Order No. R9-2002-01 required 
watershed URMPs to identify recommended activities and a strategy for short and 
long-term effectiveness assessments.  This Order clarifies the expectations of the 
Regional Board for municipalities to follow the process of assessing conditions, 
evaluating options, implementing measures, and then re-assessing conditions, etc. 
 
Section E.1.e. (BMP Implementation and Assessment) requires the watershed 
Copermittees to implement the measures identified within their watershed URMP 
strategies.  It also clarifies expectations of the Regional Board that activities to reduce 
pollutant loads will be implemented each year.  This is necessary because most of the 
reported activities within the Watershed URMPs have been planning or assessment 
activities, rather than “on-the-ground” management measures.  This requirement 
provides measurable outcomes for WURMP implementation.  In crafting this section of 
the Order and the Watershed Water Quality Activity definition, the Regional Board 
sought to obtain a balance between the enforceability of the Order and Copermittee 
flexibility in implementing the Order.   
 
This section of the Order also requires the Copermittees to evaluate the effectiveness 
of activities.  This will help the Copermittees determine additional measures and also 
enable other Copermittees to choose the most effective activities for implementation.  
Implementation of effective activities is critical to ensure an effective Watershed Urban 
Runoff Management Program. 
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The intent of specifying requirements for Watershed “Water Quality Activities” is to 
make sure that management measures are implemented to reduce pollutant 
discharges causing high priority water quality problems within a watershed and exceed 
the baseline jurisdictional requirements.  Beyond these bottom line requirements, the 
Copermittees have ample implementation flexibility.  For example, both jurisdictional 
and regional activities in some circumstances can be considered Watershed Water 
Quality Activities.  In addition, Copermittees can implement Watershed Water Quality 
Activities within their jurisdictions or outside of their jurisdictions; whichever they 
prefer.  Moreover, Copermittees within a watershed can implement different 
Watershed Water Quality Activities, provided they are part of the watershed 
Copermittees’ larger watershed strategy. 
 
Details regarding what constitutes a Watershed Water Quality Activity include: 
 

• A Watershed Water Quality Activity must abate the sources and/or reduce the 
discharge of pollutants causing high priority water quality problems in the 
watershed. Activities that do not specifically abate sources and/or reduce 
pollutant discharges causing high priority water quality problems in a watershed 
are not Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must implement an overall watershed 

strategy collaboratively developed by the Copermittees within a watershed.  
 

• Jurisdictional activities which exceed the baseline jurisdictional requirements 
may constitute Watershed Water Quality Activities, if they are more protective of 
water quality than baseline jurisdictional activities.  Such activities must 
specifically abate sources and/or reduce the discharge of pollutants causing 
high priority water quality problems within a watershed.  The jurisdictional 
activities must be organized and implemented as part of a larger watershed 
strategy.   
  

• Specific Watershed Water Quality Activities do not need to be implemented 
watershed-wide, but all Copermittees within a watershed must implement well-
coordinated Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must be new activities; activities that have 

been conducted for many years without regard for watershed concerns are not 
Watershed Water Quality Activities.  Moreover, as high priority water quality 
problems within watersheds continue, efforts to implement new and more 
effective activities are needed. 

 
• Education, public participation, and planning efforts are not Watershed Water 

Quality Activities.  
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• Activities that only consist of monitoring are not Watershed Water Quality 
Activities.  There must also be an element of the monitoring program that 
directly results in the abatement of sources and/or reduction of pollutant 
discharges causing high priority water quality problems. 

 
Section E.1.f. (Information Exchange) requires that the watershed Copermittees 
exchange information among themselves and with the public.  The Copermittees have 
established mechanisms for doing both.219  The Regional Board considers the 
quarterly Copermittee meetings held for the Aliso Creek watershed bacteria 
investigation to be very important in developing and implementing a coordinated timely 
approach to urban runoff management.  For instance, the meetings have greatly 
facilitated the exchange of information regarding the potential use of and the 
effectiveness of BMPs.  In addition, public participation will facilitate better 
communication among the interested parties in the watershed, which will ultimately 
help to expedite water quality improvements.   
 
Section E.1.f is also discussed in the Response to Comments document (Section X) in 
comment number 10. 
 
Section E.4. (Aliso Creek Watershed Provisions) transfers requirements of an 
Investigative Order issued on October 18, 2005 into the MS4 Permit.  The 
requirements pertain to an Order first issued in 2001 for investigations into bacteria 
concentrations in the watershed caused by urban runoff.  In October 2005 the 
requirements for monitoring and reporting were modified in response to a request from 
the Copermittees.  The revised plan includes long-term monitoring and near term 
action plans based on prioritized storm drains within each watershed municipality.  The 
action plan represents a more mature version of the watershed URMPs.220  At the 
time, the Regional Board noted that the revised program would serve as an effective 
interim program until a planned TMDL was adopted.221   Including the requirements 
within the Order is done for organizational purposes.  It has no net effect on the 
requirements or the Watershed URMP. 
 
 

F. Fiscal Analysis 
 
The following legal authority applies to section F: 
 

                                            
219 Copermittees hold two types of watershed-based meetings; one for public agencies and one open to 

all other interested parties.  In addition, the County of Orange makes its watershed reports available 
on-line at http://www.ocwatersheds.com 

220 The 2005-06 annual Aliso Creek Watershed Action Plan (a.k.a. WURMP) is crafted in large part on 
the activities and monitoring conducted pursuant to the bacteria investigation orders issued by the 
Regional Board. 

221 Letter dated October 18, 2005 from the Regional Board Executive Officer, John Robertus, to the 
Copermittees in the watershed.   
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Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(vi) 
provides that “[The Copermittee must submit] for each fiscal year to be covered by the 
permit, a fiscal analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the programs under paragraphs 
(d)(2)(iii) and (iv) of this section.  Such analysis shall include a description of the 
source of funds that are proposed to meet the necessary expenditures, including legal 
restrictions on the use of such funds.” 
 
Section F has been expanded in order to develop more useful and meaningful fiscal 
reporting.  The Copermittees have identified a need to assess the current fiscal 
reporting process and have proposed to prepare a fiscal reporting strategy to better 
define the expenditure and budget line items included in the fiscal reports.222  The 
Regional Board agrees that the process should be improved.  A revamped fiscal 
reporting strategy will provide the Regional Board and the Copermittees with better 
capability to manage performance of the programs.   
 
The Copermittees’ effort is expected to provide standardization of reporting so that 
figures between Copermittees are comparable, which is one of many types of 
information which can be used by the Regional Board to better understand 
Copermittee program implementation.  Standardization and comparison of fiscal 
analysis reporting is supported by the State Board funded NPDES Stormwater Cost 
Survey, which finds that “standards for reporting costs and stormwater activities are 
needed to allow accurate cost comparisons to be made between stormwater 
activities.”223  This document also provides guidance regarding categorization of 
expenditures for tracking and reporting. 
 
The Order establishes criterion for when Copermittees must add narrative evaluations 
to the tables.  This will address some of the variability in reporting and will provide the 
public and Regional Board with improved understanding of how resources are shifted 
in response to annual assessments.  This will also help ensure that projected annual 
costs adequately reflect planned program modifications described in the annual 
reports. 
 

                                            
222 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

section 2.3.4.   
223 Currier, et al., 2005.  NPDES Storm Water Cost Survey Final Report.  Prepared for California State 

Water Resources Control Board by Office of Water Programs, California State University, 
Sacramento.  P. 63. 
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The Regional Board has chosen not to require a description of fiscal benefits realized 
from implementation of the storm water protection program.  This is a recommendation 
from the National Association of Flood and Stormwater Management Agencies.224   
For instance, the current fiscal assessment does not address city-wide fiscal benefits 
of protection (e.g., public health, tourism, property values, economic activity, beneficial 
uses, etc.), even though many costs currently reported to the Regional Board are for 
related activities.  This type of assessment may help Copermittees improve the 
allocation of resources and it may help the Copermittees secure adequate funding for 
the program.  Finally, it will provide a clearer picture of the urban runoff program to the 
public and Regional Board.  However, qualitative assessments could be overly 
subjective and most Copermittees likely lack the ability to provide accurate quantitative 
assessments.  The Regional Board encourages Copermittees to consider means for 
conducting assessments of fiscal benefits derived from the programs. Such 
assessments could be conducted on a regional scale similar to studies of program 
costs conducted by the State Water Board225 or community indicators by the 
Community Indicators Project.226  
 
The Order also requires that each Copermittee develop a financial business plan.  This 
is a new requirement intended to improve the long-term viability of the urban runoff 
management programs.  The requirement is based on guidance from the National 
Association of Flood and Stormwater Management Agencies.227   The required 
elements of the business plan are also intended to provide guidance to the 
Copermittees as they develop a new model fiscal reporting strategy.   
 
The development of a financial business plan for the urban runoff management 
programs is a management measure that will improve the long-term viability of the 
programs.  Many of the program commitments required by federal regulations that are 
made by the Copermittees and also required by the MS4 Permit necessitate that funds 
be available beyond the next fiscal year.   Without a clear plan for providing such 
funds, the Regional Board cannot be certain the management measures will provide 
the benefits expected from them. 
 

                                            
224 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 

Stormwater Funding.  Prepared under a grant provided by the U.S. EPA. 
225 State Water Board, 2005.  NPDES Stormwater Cost Survey. 
226 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

227 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 
Stormwater Funding.  Prepared under a grant provided by the U.S. EPA. 
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Currently, each Orange County municipality’s annual report includes a table based on 
a template developed by the principal Permittee.  The template was meant to facilitate 
reporting consistency among the 13 Copermittees.  The annual report table contains 
estimates of spending during the reported period and estimates of the next year’s 
spending.  The tables separate capital costs from operations and maintenance costs 
and are arranged by program element.  In addition to the tables, each municipality 
reports on the sources of the funds, (e.g., general fund, special fee, grants, etc.) to 
demonstrate that resources have been secured.  There is very heavy reliance on 
general funds. 
 
Review of the fiscal analysis tables included in the annual reports has not been as 
straightforward as expected, and the value of the information is moderate.  Generally, 
questions regarding the financial reporting process of individual Permittees have been 
adequately resolved during meetings to discuss the annual reports.  Based on those 
meetings, the Regional Board staff has found that cities do not use consistent methods 
to fill in the tables because they use different accounting and budgeting processes, 
and certain stormwater program expenditures are not easily categorized into the table 
formats.  Furthermore, stormwater permit-related activities involve several 
departments, which makes it difficult for the storm water manager to gather and 
decipher actual costs.    
 
These issues also make it difficult for the Permittees to accurately compartmentalize 
expenditures within the format.  The Permittees are aware of the reporting 
discrepancies and have planned to modify the reporting template and guidelines. As a 
result, the current financial reporting provides estimates at best and cannot be reliably 
used to compare program implementation among most municipalities.    
 
The Federal requirements for a fiscal analysis provide flexibility to the municipality on 
how and what to report, but also provide wide latitude for the Regional Board to solicit 
the type of information it seeks to evaluate the relative costs and value of the permit’s 
activities.   The modifications to this requirement will improve the long-term protection 
of water quality. 
 
Section F is also discussed in the Response to Comments document (Section X) in 
comment numbers 54 and 55. 
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G. Program Effectiveness Component 
 
The following legal authority applies to section G: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(v) 
provides that the Copermittees must include “Estimated reductions in loadings of 
pollutants from discharges of municipal storm sewer constituents from municipal storm 
sewer systems expected as the result of the municipal storm water quality 
management program.  The assessment shall also identify known impacts of storm 
water controls on ground water.”  Under Federal NPDES regulation 40 CFR 122.42(c) 
applicants must provide annual reports on the progress of their storm water 
management programs. 
 
Section G is also discussed in the Response to Comments document (Section X) in 
comment number 56. 
 
Section G.1 of the Order requires the Copermittees to assess the effectiveness of the 
implementation of their jurisdictional programs and activities.  The section requires that 
the effectiveness strategy of the programs be designed around three classes of 
objectives and that the results are used to direct program modifications.  The section 
does not specify the assessments to be conducted, but does require that assessment 
measures conform to the guidance developed by the California Storm Water Quality 
Association (CASQA).  The Orange County Storm Water Program is supportive of the 
CASQA effort, and use of CASQA assessment techniques is consistent with the 
methodology proposed in the ROWD.228   
 
The section is also consistent with the plan of the Copermittees to improve the efficacy 
of the assessment process.229  The Copermittees currently report a series of metrics 
for spatial and temporal assessments across the County.  The Program Effectiveness 
requirements of the Order provide the Copermittees with the framework for improving 
their standard assessment metrics. 
 

                                            
228 The structure of planned program effectiveness is proposed in section 1.2.2 of the 2007 ROWD.  The 

ROWD then identifies current and potential assessment outcome levels within each major program 
chapter (e.g., new development, construction, etc.).   

229 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 3.3.2. 
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The Order provides focus to the assessment methodology by requiring that impaired 
waterbodies and environmentally-sensitive areas are specifically addressed.  In this 
way, the high priority water quality issues will receive a high level of attention, 
consistent with USEPA and CASQA guidance for prioritization.  The Order provides 
flexibility to establish the actual metrics for each assessment outcome level.  The 
Order also provides the Copermittees flexibility to develop objectives for the general 
program components based on the CASQA guidance, as is proposed in the ROWD 
and DAMP.   
 
Section G.2 (assessment review and modification) of the Order requires the 
Copermittees to improve jurisdictional activities or BMPs when they are found to be 
ineffective or when water quality impairments are continuing.  This requirement fulfills 
the purpose of conducting effectiveness assessments – to improve and refine the 
Copermittees’ programs.  The requirement is consistent with USEPA’s Phase II 
regulations, which state:  “If the permittee determines that its original combination of 
BMPs are not adequate to achieve the objectives of the municipal program, the MS4 
should revise its program to implement BMPs that are adequate […].”230 
 

H. Reporting 
 
The following legal authority applies to section H: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 

                                            
230 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68762. 
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California Water Code section 13267 provides that “the Regional Board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Section H.1 (Jurisdictional and Watershed Urban Runoff Management Plans) outlines 
the process and due dates for submitting plans.  It utilizes an approach similar to the 
approach used in Order No. R9-2002-01.  The information to be included in the 
Jurisdictional and Watershed plans must be sufficient to demonstrate the capacity to 
implement the requirements of Section D and Section E, respectively, of the Order.    
 
Two general modifications from Order No. R9-2002-01 result in reduced reporting 
effort by the Copermittees.  First, in many cases, the requirements of the Order should 
not necessitate a complete rewrite of the plans, as was basically done in 2003.  Only 
sections of the Order which are new or have been significantly changed should 
warrant rewriting of plans’ sections.  Second, the WURMP annual reports due in 
January 2009 can serve as the updated watershed plans, rather than rewriting each 
watershed plan.  The Regional Board plans to work with the Copermittees and provide 
guidance regarding where JURMPs must be updated in accordance with the Order.  
This will help ensure that rewriting, reporting, and review efforts are minimized.   
 
Section H.2 (Other Required Reports) include requirements for information to be 
included in the SUSMP update and the Report of Waste Discharge for the next permit 
reissuance.  The Order requires submittal of a ROWD prior to the expiration of the 
Order.  The section identifies the minimum information to be included in the ROWD, 
based on USEPA’s May 17, 1996 guidance “Interpretive Policy Memorandum on 
Reapplication Requirements for Municipal Separate Storm Sewer Systems.” 
 
Section H.3 (Annual Reports) outlines the process and roles of the Copermittees for 
developing and submitting the JURMP and WURMP annual reports.  Information to be 
included in the annual reports is found in the JURMP and WURMP sections of the 
Permit (Sections D and E, respectively).  The due dates have been changed.  The 
JURMP is due approximately six weeks earlier than under Order No. R9-2002-01.  
This change is necessary because the existing timelines prevented efficient response 
by the Copermittees to comments from the Regional Board and the Copermittees’ own 
review.  The WURMP annual report due date has been extended by approximately ten 
weeks.  This will spread the JURMP and WURMP reporting and review times, which 
will enable more focused attention on each type of annual report. 
 

I. Modification of Programs 
 
The following legal authority applies to section I: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
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Section I of the Order provides a process for the Copermittees to modify their urban 
runoff management programs.  This process will be useful so that the Copermittees 
can continue to refine and improve their programs based on the findings of their 
annual program effectiveness assessments.  The process allows for minor 
modifications to the Copermittees’ programs where the Copermittees can exhibit that 
the modifications meet or exceed existing legal requirements under the Order.  Such a 
process avoids lengthy and time consuming formal approvals of proposed 
modifications before the Regional Board, while still ensuring compliance with 
applicable legal standards and the Order.  The process included in the Order is based 
on a process utilized by the San Francisco Bay Area Regional Water Quality Control 
Board in their MS4 permit for Alameda County.231  
 
 

J. Principal Permittee Responsibilities 
 
The following legal authority applies to section J: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(iii)(C) 
provides that “A regional authority may be responsible for submitting a permit 
application.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that “[The Copermittee 
must demonstrate that it can control] through interagency agreements among 
coapplicants the contribution of pollutants from one portion of the municipal system to 
another portion of the municipal system." 
 
No significant changes were made to this section. 
 
 

K. Receiving Waters Monitoring and Reporting 
 
The following legal authority applies to section K: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
231 San Francisco Bay Area Regional Water Quality Control Board, 2003.  Order No. R2-2003-0021.  P. 

45. 
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Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
See section Q of this Fact Sheet/Technical Report for a discussion of changes to the 
Receiving Waters Monitoring and Reporting Program. 
 
 

L. Standard Provisions, Reporting Requirements, And Notifications 
 
The following legal authority applies to section L: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Section L.2 of the Order has been changed to remove the statement that all plans and 
reports submitted in compliance with the Order are an enforceable part of the Order.  
This statement has been removed because it is unnecessary.  The Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved.  
Implementation by the Copermittees of programs in compliance with the Order’s 
requirements, prohibitions, and receiving water limits is the pertinent compliance 
standard to be used under the Order, as opposed to assessing compliance by 
reviewing the Copermittees’ implementation of their plans alone.   
 
Rather than being substantive components of the Order itself, the Copermittees’ urban 
runoff management plans are simply descriptions of their urban runoff management 
programs required under the Order.  These plans serve as procedural correspondence 
which guides program implementation and aids the Copermittees and Regional Board 
in tracking implementation of the programs.  In this manner, the plans are not 
functional equivalents of the Order.  For these reasons, the Copermittees’ urban runoff 
management plans need not be an enforceable part of the Order. 
 
 

M. Attachment A – Basin Plan Prohibitions 
 
The following legal authority applies to Attachment A: 
 

0002379



Fact Sheet / Technical Report for 127 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  California Water Code Section 13243 provides that “A 
regional board, in a water quality control plan or in waste discharge requirements, may 
specify certain conditions or areas where the discharge of waste, or certain types of 
waste, will not be permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the SDRWQCB implement the Basin Plan. 
 
No significant changes were made to this attachment. 
 
 

N. Attachment B – Standard Provisions 
 
The following legal authority applies to Attachment B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Attachment B includes Standard Provisions which have been developed by the State 
Board.  These Standard Provisions ensure that NPDES permits are consistent and 
compatible with USEPA’s federal regulations.  Some Standard Provisions sections 
specific to publicly owned sewage treatment works are not included in Attachment B. 
 
 

O. Attachment C – Definitions 
 
The following legal authority applies to Attachment C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).  
 
Attachment C contains definitions for terms found in the Order.  In addition, definitions 
for terms previously defined in Order No. R9-2002-01 Attachment D, but which are not 
found in the current Order, have been deleted. 
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P. Attachment D – Summary of Submittals 
The following legal authority applies to Attachment D: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Attachment D to the Order provides a table summary of scheduled submittals required 
by the Order.  Unscheduled submittals are no longer added to the table, since there is 
no proper due date for such submittals.  A task summary has not been created for the 
Order, since the previous task summary was found to be redundant, repeating 
information found in the submittal summary and elsewhere in the Order. 
 
 

Q. Attachment E - Receiving Waters and Urban Runoff Monitoring and 
Reporting Program 

 
The following legal authority applies to the Receiving Waters and Urban Runoff 
Monitoring and Reporting Program: 
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Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
Federal NPDES regulation 40 CFR 122.42(c) requires that “The operator of a large or 
medium municipal separate storm sewer system or a municipal separate storm sewer 
system that has been designated by the director under § 122.26(a)(1)(v) of this part 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: (1) The status of implementing the 
components of the storm water management program that are established as permit 
conditions; (2) Proposed changes to the storm water management program that are 
established as permit condition.  Such proposed changes shall be consistent with  
§ 122.26(d)(2)(iii) of this part; (3) Revisions, if necessary, to the assessment of 
controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, including monitoring 
data, that is accumulated throughout the reporting year; (5) Annual expenditures and 
budget for year following each annual report; (6) A summary describing the number 
and nature of enforcement actions, inspections, and public education programs; (7) 
Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
1. Purpose  
 
According to USEPA, the benefits of sampling data include, but are not limited to: 
 

1. Providing a means for evaluating the environmental risk of storm water 
discharges by identifying types and amounts of pollutants present; 

2. Determining the relative potential for storm water discharges to contribute to 
water quality impacts or water quality standard violations; 

3. Identifying potential sources of pollutants; and 
4. Eliminating or controlling identified sources more specifically through permit 

conditions.232 
 

                                            
232 USEPA, 1992.  NPDES Storm Water Sampling Guidance Document.  EPA/833-B-92-001. 
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Equally important, monitoring programs are an essential link in the improvement of 
urban runoff management efforts.  Data collected from monitoring programs can be 
assessed to determine the effectiveness of management programs and practices, 
which is vital for the success of the iterative approach used to meet the MEP standard.  
Specifically, when data indicates that a particular BMP or program component is not 
effective, improved efforts can be selected and implemented.  Also, when water quality 
data indicate that water quality standards or objectives are being exceeded, particular 
pollutants, sources, and drainage areas can be identified and targeted for specific 
urban runoff management efforts. 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving water 
quality and beneficial uses from urban runoff and to use the results to refine the 
Copermittees’ urban runoff management programs for the reduction of pollutant 
loadings to the MEP.  The primary goals of the MRP include: 
 

1. Assess compliance with Order No. R9-2007-0002; 
2. Measure and improve the effectiveness of the Copermittees’ urban runoff 

management programs; 
3. Assess the chemical, physical, and biological impacts of receiving waters from 

urban runoff; 
4. Characterize urban runoff discharges; 
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management actions; 
7. Detect and eliminate illicit discharges and illicit connections to the MS4; and 
8. Assess the overall health of receiving waters. 

 
Each of the components of the MRP is necessary to meet the objectives listed above.  
In addition, the MRP has been designed in accordance with the guidance provided by 
the Southern California Stormwater Monitoring Coalition’s Model Monitoring Technical 
Committee in its August 2004 “Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.”  This guidance document was 
developed in response to Senate Bill 72 (Kuehl), which addressed the standardization 
of sampling and analysis protocols in municipal stormwater monitoring programs.  The 
technical committee which developed the guidance included representatives from 
Southern California Regional Water Quality Control Boards (including San Diego), 
municipal storm water Permittees (including the County of Orange), Heal the Bay, and 
the Southern California Coastal Water Research Project.  
 
As its title suggests, the guidance essentially developed a model municipal storm 
water monitoring program for use in Southern California.  The model program is 
structured around five fundamental management questions, outlined below.  The MRP 
is designed as an iterative step towards ensuring that the Copermittees’ monitoring 
program can fully answer each of the five management questions. 
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1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 

2. What is the extent and magnitude of the current or potential receiving water 
problems? 

3. What is the relative urban runoff contribution to the receiving water problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 
The justifications for each component of the monitoring program are discussed below. 
 
 
2. Monitoring Program 
 
Attachment E is also discussed in the Response to Comments document (Section X) 
in comment number 57. 
 
Mass Loading Station Monitoring 
 
The intent of current mass loading monitoring as conducted by the Copermittees is to 
use water chemistry data from three storm events to calculate pollutant loads and to 
assess water quality with respect to applicable acute and chronic toxicity criteria from 
the California Toxics Rule (CTR).233   
 
Section II.A.1 of the MRP requires mass loading and toxicity monitoring at monitoring 
stations located at the bottom of major watersheds within Orange County.  The mass 
loading monitoring will provide data representing event mean concentrations of 
pollutants, total pollutant loadings, and toxicity conditions from specific drainage areas.  
Mass loading monitoring stations are recommended by the Model Monitoring 
Technical Committee in order to answer management questions 1, 2, and 5.234  The 
stations are also expected to contribute towards meeting MRP goals 1, 2, 3, 4, 6, and 
8.  The locations of the mass loading monitoring stations are not changed from Order 
No. R9-2002-01.  However, the frequency of monitoring has been changed, and some 
revisions to the constituents have been made. 
 

                                            
233 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.3.2. 
234 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. Chapter 5. 
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The frequency of mass loading monitoring in Order No. 2007-0002 has been modified 
to include two wet and two dry weather events.  Currently three wet events have been 
targeted (though usually two or less have been sampled).  This modification is not 
expected to affect long-term trend analyses for storm events since the monitoring to 
date has been sporadic.235    Dry weather monitoring is necessary because dry-
weather flows in these watersheds are now perennial and may be significant 
contributors to chronic pollution.  The addition of dry weather monitoring provides a 
more comprehensive temporal view of the watershed, which will improve the 
Copermittees’ ability to understand the dynamics of annual pollutant loading. 
 
In addition, the required constituents include some revisions to Order No. R9-2002-01. 
The changes are made to be compatible with the federal NPDES regulations and in 
response to data collected during the current permit term.  The changes include: 

 
1. All events must now include Biological Oxygen Demand, 5-day Chemical 

Oxygen Demand, Total Organic Carbon, Dissolved Organic Carbon.  These are 
specifically identified in 40 CFR 122.26(d)(2)(iii)(B), but were omitted from 
Order No. R9-2002-01.   

 
2. Carbamate and Pyrethroid pesticides must initially be monitored in Prima 

Deshecha and Segunda Deshecha watersheds. If carbamate and/or pyrethroid 
pesticides are found to correlate with observed acute or chronic toxicity, then 
sampling and analysis for that pesticide must be added to all stations displaying 
toxicity.  The Copermittees suggest adding these pesticides to Prima and 
Segunda Deshecha watersheds in an attempt to find a cause for observed 
persistent toxicity at those stations.236   If these pesticides are found in these 
watersheds, then they will likely be present in the other urban watersheds of the 
Region. 

 
3. Impaired water body pollutants.  Specific pollutants have been added in 

response to the U.S. Environmental Protection Agency approval of California's 
2004-2006 Section 303(d) Water Quality Limited Waters List.  Monitoring for 
these pollutants is specific to the watershed in which the impairment is located. 

 
4. Dimethoate monitoring has been eliminated because data collected to date has 

not observed any significant levels at the mass emissions stations.   
 
Attachment E, Section II.A.1 is also discussed in the Response to Comments 
document (Section X) in comment numbers 59 and 60. 
 
Bioassessment 
 

                                            
235 Mass loading monitoring has been hampered by technical difficulties.  For instance, only four of six 

stations were operational during the 2004-05 season, and only three stations were operational during 
2002-04 season. 

236 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.4.1. 

0002385



Fact Sheet / Technical Report for 133 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

Section II.A.2 of the MRP requires the Copermittees to conduct bioassessment 
monitoring.  Bioassessment monitoring is a cost-effective tool that measures the 
effects of water quality over time.237  It is an important indicator of stream health and 
impacts from urban runoff.  It can detect impacts that chemical and toxicity monitoring 
cannot.  USEPA encourages permitting authorities to consider requiring biological 
monitoring methods to fully characterize the nature and extent of impacts from urban 
runoff.238  Therefore, the Regional Board commonly requires bioassessment monitoring 
in MS4 and other types of discharge permits. 
 
Bioassessment is the direct measurement of the biological condition, physical 
condition, and attainment of beneficial uses of receiving waters (typically using benthic 
macroinvertebrates, periphyton, and fish).  Bioassessment monitoring integrates the 
effects of both water chemistry and physical habitat impacts (e.g., sedimentation or 
erosion) of various discharges on the biological community native to the receiving 
waters.  Moreover, bioassessment is a direct measurement of the impact of 
cumulative, sub-lethal doses of pollutants that may be below reasonable water 
chemistry detection limits, but that still have biological affects. 
 
Because bioassessment focuses on communities of living organisms as integrators of 
cumulative impacts resulting from water quality or habitat degradation, it defines the 
ecological risks resulting from urban runoff.  Bioassessment not only identifies that an 
impact has occurred, but also measures the effect of the impact and tracks recovery 
when control or restoration measures have been taken.  These features make 
bioassessment a powerful tool to assess compliance, evaluate the effectiveness of 
BMPs, and to track both short and long-term trends (MRP goals 1,2,3, and 8).  
Bioassessment can also help answer management questions 1, 2, and 5. 
 
The Order also identifies the most current established protocol to be used in identifying 
bioassessment reference stations.  The protocol referenced in the Order is specified 
because it provides a qualitative and repeatable method for identifying reference sites.  
Moreover, the protocol is well established, since it has been peer reviewed and 
published. 
 
The Order includes two modifications to the bioassessment monitoring required under 
Order 2002-01.  These changes include: 
 

                                            
237 California Department of Fish and Game, 2002.  California Regional Water Quality Control Board, 

San Diego Region 2002 Biological Assessment Report:  Results of May 2001 Reference Site Study 
and Preliminary Index of Biotic Integrity. 

238 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 2-5. 
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1. Bioassessment monitoring must utilize the targeted riffle composite approach, 
which is consistent with the State Board’s Surface Water Ambient Monitoring 
Program (SWAMP) Quality Assurance Management Plan (QAMP), as 
amended.  Through SWAMP, various bioassessment methods were evaluated 
and it was found that the targeted riffle composite approach was a particularly 
efficient method, providing accurate data in a cost efficient manner. 

 
2. Bioassessment monitoring to include assessment of periphyton (algae).  

Advantages of bioassessment using periphyton include:  (1) they have rapid 
reproduction rates and very short life cycles, making them valuable indicators of 
short-term impacts; (2) as primary producers, they are most directly affected by 
physical and chemical factors; (3) sampling is easy and inexpensive; and (4) 
algal assemblages are sensitive to some pollutants which may not visibly affect 
other aquatic assemblages.239 

 
3. One of the two required annual monitoring events may be eliminated so that 

Copermittees can conduct special studies on the effect of physical habitat 
modifications.  This modification is consistent with the adaptive monitoring 
approach outlined by the Storm Water Monitoring Coalition,240 and is consistent 
with the bioassessment procedures for southern California.241  The 
Copermittees suggest this approach in response to analyses that indicate that 
the physical habitat conditions are better correlated than aquatic chemistry data 
with IBI scores.242  The Copermittees analyses indicate that although biological 
communities are different in the Fall and Spring, both seasonal communities 
indicate the same common relationships to spatial biological patterns and 
potential variables that explain the differences.  For instance, downstream 
urbanized locations display lower IBI scores than reference sites regardless of 
the season, even if the biological community at a downstream site differs 
between the Fall and Spring.  Because the Copermittees have not proposed 
exact studies or experiments in place of a sampling event, the Order contains a 
requirement that the Executive Officer must approve the alternative sampling 
plan.   

 
 
Follow-up Analyses and Actions 
 

                                            
239 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-

B-99-002. P. 3-3. 
240 Stormwater Monitoring Coalition 2004.  “Model Monitoring Program for Municipal Separate Storm 

Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Southern California Coastal Water Research Program, Technical 
Report No. 419.   

241 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California 
Streams.”  Environmental Management.  Vol. 35, No. 1, pp. 1-13. 

242 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 11 and 2005-06 Annual Report section 11.3 
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Section II.A.3 of the MRP requires the Copermittees to use the results of the 
chemistry, toxicity, and bioassessment monitoring to determine if impacts from urban 
runoff are occurring and when follow-up actions are necessary.  The triad approach 
allows a wide range of measurements to be combined to more efficiently identify 
pollutants, their sources, and appropriate follow-up actions.  Results from the three 
types of monitoring shall be assessed to evaluate the extent and causes of pollution in 
receiving waters and to prioritize management actions to eliminate or reduce the 
sources.  The framework provided is to be used to determine conclusions from the 
data and appropriate follow-up actions.  The framework is proposed by the 
Copermittees and derived from the Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.243  These follow-up actions are expected 
to primarily help answer management questions 2 and 4, as well as address MRP 
goals 2, 4, 5, 6 and 7. 
 
When, based on the framework in Table 2 of the M&R Program, data indicates the 
presence of toxic pollutants in runoff, the Copermittees are required to conduct a 
Toxicity Identification Evaluation (TIE).  A TIE is a set of procedures used to identify 
the specific chemical(s) responsible for toxicity to aquatic organisms.  When 
discharges are toxic to a test organism, a TIE must be conducted to confirm potential 
constituents of concern and rule out others, therefore allowing Copermittees to 
determine and prioritize appropriate management actions.  If a sample is toxic to more 
than one species, it is necessary to determine the toxicant(s) affecting each species.  
If the type and source of pollutants can be identified based on the data alone and an 
analysis of potential sources in the drainage area, a TIE is not necessary. 
 
When a TIE identifies a pollutant associated with urban runoff as a cause of toxicity, it 
is then necessary to conduct follow-up actions to identify the causative agents of 
toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity control 
options, and then confirm the reduction in toxicity.  Follow-up actions should analyze 
all potential source(s) causing toxicity, potential BMPs to eliminate or reduce the 
pollutants causing toxicity, and suggested monitoring to demonstrate that toxicity has 
been removed.   
 
 
Ambient Coastal Receiving Waters Monitoring 
 
The Copermittees have been implementing a phased Ambient Coastal Monitoring 
Program that initially involved monitoring chemistry and aquatic toxicity of dry and 
storm water discharges to ecologically sensitive areas along the coastline.  Later, 
aerial photographs of storm water plumes were taken to estimate the spatial extent of 
the impact of urban runoff.  The results were used to identify storm drains for source 
and toxicity identification studies, including sampling of storm water plumes.   
 

                                            
243 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. P. 5-61. 
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Section II.A.4 of the MRP allows the Copermittees to continue the existing program, 
while requiring that the special studies be consistent with the MRP goals and that 
stations be located within Areas of Special Biological Significance. 
 
 
Coastal Storm Drain Monitoring 
 
Section II.A.5 of the MRP includes some modifications to the Copermittees’ coastal 
storm drain monitoring program as it was conducted under Order No. R9-2002-01.  
Coastal storm drain monitoring is critical because one of the primary impacts to 
coastal receiving waters is the loss of recreational beneficial uses resulting from high 
levels of bacteria in urban runoff.  The coastal storm drain monitoring program is 
expected to help answer management questions 1, 2, 3, 4 and 5, as well as address 
MRP goals 1, 2, 3, 4, 5, 6, 7, and 8. 
 
The changes to the coastal storm drain monitoring program have been made in 
response to proposals outlined in the Copermittees’ ROWD244 and in response to the 
increasing trend of diverting some urban runoff flows to the sanitary sewer 
infrastructure.  The Copermittees recommend reducing the monitoring effort at storm 
drains that rarely have elevated levels of bacteria and putting more effort toward 
intensive investigations of problematic storm drains.245   An adaptive approach is 
consistent with the Model Monitoring Technical Committee’s recommendations. The 
MRP allows the Copermittees to modify the coastal outfall program, with a few 
restrictions: 

 
1. Special studies are required at certain outfalls.  These drains were identified by 

the Copermittees as ones that warrant special investigations based on 
persistently high elevations of bacterial indicators and a relationship between 
bacteria levels in the outfalls and receiving waters.  Notably, the stations 
identified by the Copermittees are generally where inland surface waters reach 
the ocean, rather than isolated buried coastal storm drains. 

 
2. Baseline monitoring must be continued at select drains.  Although the data 

supports eliminating some drains from the monitoring effort, these five drains 
are included by the Regional Board because data from the Copermittees 
suggest they commonly display elevated bacterial levels.246   

 

                                            
244 Orange County Storm Water Program. 2006. Report of Waste Discharge, section 11. 
245 Ibid 
246 Orange County Storm Water Program. 2005-06 Annual Report, tables C-11a-d. 
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3. Storm water monitoring must be conducted at some dry-weather diversion 
points.  Sampling of storm water discharges from a subset of coastal storm 
drains whose flows are diverted to the sanitary sewer during dry weather will 
provide a clearer picture regarding the utility of dry-weather diversions.  The 
Regional Board is concerned that the presence of a dry-weather diversion may 
reduce the incentive for storm water BMPs to be implemented and rigorously 
enforced by municipalities.  This monitoring will provide an indication of the 
effectiveness of storm water BMPs in these watersheds and may provide 
additional insight regarding the need for special studies. 

 
Attachment E, Section II.A.5 is also discussed in the Response to Comments 
document (Section X) in comment number 58. 
 
 
High Priority Inland Aquatic Habitats 
 
Section II.A.6 of the MRP is a new requirement.  It requires the development of a new 
monitoring program component, although storm drains and receiving waters currently 
monitored under other components of the MRP may also be used to satisfy this 
requirement.   
 
The purpose is to assess the contribution of MS4 discharges to factors affecting 
environmentally-sensitive inland surface waters.  The existing monitoring program 
does not adequately address whether MS4 discharges are affecting environmentally-
sensitive inland surface waters.  This requirement is consistent with the guidance of 
the Model Monitoring Technical Committee because it focuses attention on specific 
beneficial uses that are considered a high priority.    
 
Threatened and endangered species are particularly susceptible to negative effects of 
MS4 discharges because the habitat available to them is restricted.  Therefore, short-
term or chronic degradation of habitat caused by MS4 discharges results in a 
proportionally high level of negative impact.   
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Information regarding the extent of environmentally-sensitive habitats is available from 
sources familiar to the Copermittees.  Examples include the Aliso Creek and San Juan 
Creek watershed assessments conducted by the U.S. Army Corps of Engineers 
(Corps).  In addition, the County participated in the development of master planning 
level efforts with the California Department of Fish and Game, the Corps, and the U.S. 
Fish and Wildlife Service for the long-term protection of upland and aquatic species in 
the San Juan watershed.247  Together these documents represent the majority of the 
Copermittees’ drainage areas.  Therefore, a relatively small level of effort will be 
required to collect information for the relatively small area of the region not covered by 
these documents.  In addition, the Copermittees already have updated inventories of 
inland MS4 outfall locations.  As a result, a monitoring plan can be developed within 12 
months to address the new requirement.   
 
 
MS4 Outfall Monitoring 
 
Section II.B of the MRP requires the Copermittees to develop and implement a 
program to monitor and characterize pollutant discharges from MS4 outfalls.  Such 
monitoring is critical, since it provides for prioritization of areas for increased 
management efforts.  It also provides the Copermittees the ability to better assess and 
improve their jurisdictional programs and BMPs.  The MRP includes some changes to 
the existing outfall monitoring program conducted by the Copermittees. 
 
Currently Copermittees have selected a combination of random and targeted storm 
drains to monitor during dry weather.  Randomly selected sites are visited three times 
per summer in order to estimate general background concentrations of pollutants in 
the MS4.  Statistical evaluations were conducted on these random sites to develop 
action levels for conducting management response actions at all dry-weather sites.  
Additional sites were intentionally selected based on professional judgment by the 
Copermittees that the drainage areas may be sources of pollution.  Targeted sites are 
monitored five times each summer.   
 
The Copermittees report that dry weather monitoring of outfalls has been used to 
identify storm drains that are discharging pollutants in concentrations that may pose a 
threat to receiving waters.  Source investigations have been conducted as a response 
to the data.  The Copermittees report that in many instances the parties responsible 
for illicit discharges have been detected quickly.248   The Copermittees have not 
proposed any changes for this program.   With changes made to the data evaluation 
procedures in the last two years, this program is providing the Copermittees the ability 
to identify and respond to potential problems in dry-weather runoff.    
 
The MRP does include some changes to the existing outfall monitoring program 
requirements.  These changes include: 

                                            
247 San Juan Creek and Western San Mateo Watershed Special Area Management Plan, November 

2005.  U.S. Army Corps of Engineers, Los Angeles District. 
248 Orange County Storm Water Program. 2006.  Report of Waste Discharge, sections 10.3.1 and 11.2.2 
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1. Wet-weather monitoring.  Currently the Copermittees do not monitor the 

discharge of storm water from the MS4 outfalls.  As a result, a substantial 
amount of information regarding the quality of MS4 effluent is unknown.  To 
date the focus of the dry-weather monitoring program has been on dry-weather 
detection of illicit discharges.  The collection of wet-weather data will enable the 
Copermittees to assess the effectiveness of existing storm water BMP 
measures.  This data can be used to more effectively target storm water 
management program efforts. 

 
2. Nickel is added as a dry-weather requirement.  Order No. R9-2002-01 did not 

contain nickel as a required constituent in dry-weather outfall monitoring.  The 
Copermittees have been assessing nickel in the outfall monitoring program.  A 
few stations have exhibited elevations of nickel that exceed CTR criteria. 

 
3. Phenol has been eliminated from the dry-weather monitoring requirements.  

Phenol has not been detected at significantly high levels. 
 
The requirements for wet-weather monitoring is a significant change in protocol, but 
may not result in a significant change in monitoring effort.  The MRP provides the 
Copermittees great flexibility in assigning stations for wet-weather monitoring.  It is 
expected that stations exhibiting elevated levels of pollutants in dry weather would be 
likely candidates for the wet weather monitoring.  Further, it is conceivable that the 
inclusion of wet weather monitoring would result in a decrease in the current effort of 
dry weather monitoring.  The MRP provides the Copermittees ample time to conduct 
the evaluations necessary to modify the program. 
 
Attachment E, Section II.B.1 is also discussed in the Response to Comments 
document (Section X) in comment numbers 61. 
 
 
Section II.B.2 requires the Copermittees to develop and implement a program to 
identify sources of discharges of pollutants causing the high priority water quality 
problems within each watershed.  This requirement should be easily met because of 
the foundation already developed by the Copermittees in response to Order  
No. R9-2002-01.  To some extent, the Copermittees do conduct follow-up monitoring 
in response to dry-weather outfall data.  The ROWD and 2007 DAMP describe some 
guidance that is provided by the County to the Copermittees, but there does not seem 
to be any consistency to the followup monitoring programs.  The ROWD does 
recommend that additional training be provided for the municipalities with respect to 
interpreting and using the data collected by the County.  In addition, many of the 
Copermittees have developed procedures and experience in conducting follow-up 
investigations in response to the bacteria investigations in the Aliso Creek 
watershed.249 
                                            
249 Copermittees in the Aliso Creek watershed include the County of Orange and the Cities of Aliso 

Viejo, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, and Mission Viejo. 
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Identification of sources causing high priority water quality problems is a central 
purpose of urban runoff management programs.  Monitoring which enables the 
Copermittees to identify sources of water quality problems aids the Copermittees in 
focusing their management efforts and improving their programs.  In turn, the 
Copermittees’ programs can abate identified sources, which will improve the quality of 
urban runoff discharges and receiving waters.  This monitoring is needed to address 
management question 4 (What are the sources to urban runoff that contribute to 
receiving water problems?).  Source identification monitoring is a key component of 
the Model Monitoring Program, which states “once it has been determined […] that 
urban runoff is, or is likely to be, a significant source of one or more receiving water 
problems, then more intensive source identification efforts are called for.”250   
Moreover, in its review of the San Diego County Copermittees’ monitoring proposal, 
Tetra Tech, Inc. finds that “after some years of assessment monitoring, it is time to 
look more systematically at determining the relative urban contributions and the 
sources of urban runoff that contribute to identified receiving water problems.”251 
 
 
Other Special Studies 
 
Section II.C of the MRP describes additional studies to be conducted by the 
Copermittees.   
 
The MRP absorbs the bacteria monitoring and reporting program currently in place in 
the Aliso Creek watershed.252  This monitoring effort has been required by the 
Regional Board pursuant to authorities provided under California Water Code sections 
13225 and 13267.  The monitoring and reporting is focused solely on the MS4s in the 
Aliso Creek watershed and has effectively been integrated already into the 
Copermittees’ programs.  Inclusion of it into the MRP is done for organizational 
purposes and will have no other net effect. 
 

                                            
250 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. P. 4-17. 
251 Tetra Tech Inc., 2006.  Review of San Diego County MS4 Monitoring Program. 
252 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 

monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope of 
the current bacteria monitoring in the watershed was no longer warranted and that the proposed 
changes would constitute an effective interim program until adoption of a Total Maximum Daily Load, 
requiring a bacteria reduction and assessment program for the watershed.  In addition, the Regional 
Board recognized that as a result of reduced monitoring costs, the municipalities expect to direct 
additional resources toward implementation of management practices to reduce indicator bacteria 
and pathogens.    

0002393



Fact Sheet / Technical Report for 141 July 6, 2007 
Revised Tentative Order No. R9-2007-0002 

The MRP allows the Copermittees to participate in Bight ’08 and be relieved of certain 
monitoring program requirements for that year.  This trade-off will provide the 
Copermittees and Regional Board with insight on the impact of urban runoff on a 
regional level in the Southern California Bight.  Participation in Bight ’08 was 
recommended by the Copermittees in their ROWD.253   Since participation in Bight ’08 
is optional for the Copermittees, this section outlines the monitoring which must be 
conducted if the Copermittees do not participate in the study.   
 
Section II.C.4 includes requirements for monitoring associated with facilities that 
extract, treat, and discharge (FETDs).  The requirements are necessary to 
characterize their effectiveness, and ensure that facilities do not add or concentrate 
pollutants, create conditions of erosion, or unreasonably affect receiving waters.  
Constituents to be monitored may vary depending on the local water quality 
conditions.  For instance, metals only need to be monitored if they are a concern in the 
source or receiving waters.  Similarly, toxicity must be evaluated only after metals or 
pesticides are found to be present in toxic concentrations.   
 
Monitoring Provisions 
 
Section II.D of the MRP includes monitoring provisions which are standard 
requirements for all municipal storm water permits. 
 
2. Reporting Program 
 
Section III of the MRP discusses submittal of the Jurisdictional Urban Runoff 
Management Program Annual Reports and the Receiving Waters Monitoring Annual 
Reports.  In effect, a description of the monitoring program will be submitted with the 
Jurisdictional URMPs, and the monitoring data and assessment will be submitted six 
months later.    The MRP continues the reporting approach utilized under the 
requirements of Order No. R9-2002-01, where Lead Permittees for each watershed 
submit their annual reports to the Principal Permittee to be unified into one document.   
 
The section moves forward the due date for these annual reports from mid-November 
to September 30.  This requires jurisdictional annual reports to be submitted closer to 
the end of the reporting period they address, which will result in earlier review by the 
Regional Board and the Copermittees.  Submittal will also be staggered with submittal 
of the watershed annual reports, spreading out Regional Board review of annual 
reports.   Earlier review is useful because Regional Board comments and the 
Copermittees’ own assessment be responded to by the Copermittees in a more timely 
fashion.  In this manner, Copermittee programs can be modified and benefit from the 
jurisdictional annual report review, comment, response process at an earlier date, 
leading to more effective program over the long-term. 
 

                                            
253 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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The reporting requirements for the Aliso Creek watershed are also specified in this 
section.  These reporting requirements are identical to the current reporting required 
by the Regional Board for the bacteria investigation.  They are specified in this section 
because the requirements are more specific than reporting required for other 
watershed URMPs. 
 
 

X. RESPONSE TO COMMENTS ON TENTATIVE ORDER NO. R9-2007-0002 
 
The Regional Board released Tentative Order No. R9-2007-0002 on February 9, 2007 
and accepted written comments through April 25, 2007.  Responses to comments 
received are provided in the Response to Comments document attached as Section X 
to this Fact Sheet. 
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NOTICE OF PUBLIC MEETING AND 

REVISED TENTATIVE ORDER 
 

Orange County Municipal Storm Water Permit 
 
The California Regional Water Quality Control Board, San Diego Region (Regional Board) 
hereby notifies the public of its intent to consider adoption of Tentative Order  
No. R9-2007-0002, the Orange County Municipal Storm Water Permit, at a public meeting 
tentatively scheduled for the following time and location:  

 
September 12, 2007 at 9:00am  
City of Mission Viejo Civic Center 

200 Civic Center 
Mission Viejo, CA  92691 

 
The Tentative Order has been revised following consideration of comments received since 
February 9, 2007.  Interested persons are invited to attend the public meeting to express views 
on revisions to the Tentative Order.  A public hearing on the Tentative Order was held on  
April 11, 2007.  The Revised Tentative Order, responses to public comments, and additional 
information may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego.   
 
Written comments or testimony regarding the revisions to the Tentative Order should be 
submitted to the Regional Board as soon as practicable.  Written comments or testimony 
received by 5:00pm on August 22, 2007 will be provided to the Regional Board members for 
their consideration prior to the September 12, 2007 public meeting.   
 
Please contact Mr. Jeremy Haas at (858) 467-2735 or via e-mail at jhaas@waterboards.ca.gov 
for information regarding the meeting or Tentative Order No. R9-2007-0002.   
 
All documents, comments received, and other information related to the above-mentioned item 
are on file and may be reviewed at the Regional Board office, 9174 Sky Park Court, Suite 100, 
San Diego, CA 92123, telephone (858) 467-2952, FAX (858) 571-6972.  Review of information 
and files may be conducted Monday through Friday from 8 a.m. to 5 p.m. To insure that space 
is available we suggest that you contact Sylvia Wellnitz at (858) 637-5593 to schedule an 
appointment.  Or send an e-mail to File_Review@waterboards.ca.gov.  Please bring the 
foregoing to the attention of any person known to you who would be interested in these matters. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
July 6, 2007 
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LIST OF ACRONYMS AND ABBREVIATIONS 
 
ADT - Average Daily Traffic 
BAT - Best Available Technology 
BIA - Building Industry Association of San Diego County 
BMP - Best Management Practice 
Basin Plan - Water Quality Control Plan for the San Diego Basin 
CASQA - California Stormwater Quality Association  
CCC - California Coastal Commission  
CDFG - California Department of Fish and Game  
CEQA - California Environmental Quality Act 
CFR - Code of Federal Regulations  
Copermittees - County of Orange, the 11 incorporated cities within the County of Orange in the San 
Diego Region, and the Orange County Flood Control District 
CWA - Clean Water Act 
CWC - California Water Code 
CZARA - Coastal Zone Act Reauthorization Amendments of 1990 
DAMP – Drainage Area Management Plan 
ESAs - Environmentally Sensitive Areas  
FETD – Facilities That Extract, Treat, and Discharge from and to Waters of the U.S. 
FR - Federal Register 
GIS - Geographic Information System 
IC/ID - Illicit Connections and Illicit Discharges  
JURMP - Jurisdictional Urban Runoff Management Plan  
LARWQCB – California Regional Water Quality Control Board, Los Angeles Region  
MEP - Maximum Extent Practicable 
MRP - Receiving Waters Monitoring and Reporting Program  
MS4 - Municipal Separate Storm Sewer System 
NOI - Notice of Intent 
NPDES - National Pollutant Discharge Elimination System 
NRDC - Natural Resources Defense Council  
NURP - Nationwide Urban Runoff Program 
OCVCD – Orange County Vector Control District 
Regional Board – California Regional Water Quality Control Board, San Diego Region  
RGOs - Retail Gasoline Outlets  
ROWD - Orange County Copermittees’ Report of Waste Discharge (application for NPDES reissuance) 
RTC 1 and RTC 2 – Response to Comments Documents No. 1 and No. 2 
RWLs - Receiving Water Limitations  
SIC - Standard Industrial Classification Code 
SUSMP - Standard Urban Storm Water Mitigation Plan 
SWMP - Storm Water Management Plan 
State Board - State Water Resources Control Board 
SWPPP - Storm Water Pollution Prevention Plan 
TAC - State Water Resources Control Board Urban Runoff Technical Advisory Committee 
TIE - Toxicity Identification Evaluation  
TMDL - Total Maximum Daily Load 
USEPA - United States Environmental Protection Agency 
USACE – United States Army Corps of Engineers 
WDRs - Waste Discharge Requirements  
WLA - Waste Load Allocation  
WQC - Water Quality Criteria  
WQBEL - Water Quality Based Effluent Limits  
WQMP – Water Quality Management Plan 
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WSPA - Western States Petroleum Association 
WURMP - Watershed Urban Runoff Management Plan 
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I. FACT SHEET FORMAT 
 
This Fact Sheet briefly sets forth the principle facts and the significant factual, legal, 
methodological, and policy questions that the California Regional Water Quality 
Control Board, San Diego Region (Regional Board) considered in preparing Order  
No. R9-20087-00012. In accordance with the Code of Federal Regulations (CFR) title 
40 parts 124.8 and 124.56, this Fact Sheet includes, but is not limited to, the following 
information:  
 

A. Contact information  
B. Public process and notification procedures  
C. Background information 
D. Permitting approach  
E. Economic issues  
F. Legal authority  
G. Findings  
H. Directives  

 
Tentative Order No. R9-2008-0001 (Order) was distributed for review on February 9, 
2007 as Tentative Order No. R9-2008-0001.  A public hearing was subsequently held 
on April 11, 2007 in the City of Mission Viejo to receive oral comments from interested 
persons, and the Regional Board accepted written comments on the Tentative Order 
until April 25, 2007.  Following review of the comments, a Revised Tentative Order 
was distributed on July 6, 2007 with a Response to Comments document (RTC 1).  A 
second set of written comments were received on the revisions until August 23, 2007.  
Following review of the second round of written comments, the Regional Board further 
revised specific sections of the Order and distributed a second Response to 
Comments document (RTC 2).  The two Response to Comments documents 
distributed by the Regional Board summarize all substantial comments received and 
discuss the resolution of each comment.  They are included in Section X to this Fact 
Sheet / Technical Report.  References to RTC 1 and RTC 2 have been included in the 
Fact Sheet where the comment or relevant response addressed that section. 
 
The Regional Board’s files applicable to the issuance of Order No. R9-20087-00012 
are incorporated into the administrative record in support of the findings and 
requirements of Order No. R9-20072008-00012. 
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II. CONTACT INFORMATION 
 
 
Regional Board 
 

 

James Smith, Senior Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2732 
858-571-6972 (fax) 
email: jsmith@waterboards.ca.gov 

Jeremy Haas, Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2735 
858-571-6972 (fax) 
email: jhaas@waterboards.ca.gov 
 

 
The Order and other related documents can be downloaded from the Regional Board 
website at http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
All documents referenced in this Fact Sheet and in Order No. R9-2007-00022008-
0001 are available for public review at the Regional Board office, located at the 
address listed above.  Public records are available for inspection during regular 
business hours, from 8:00 am to 5:00 pm Monday through Friday.  To schedule an 
appointment to inspect public records, contact Sylvia Wellnitz at 858-637-5593 or 
DiAnne Broussard at  
858-492-1763.   
 
 
Copermittees 
 

 

County of Orange City of Laguna Woods 
Orange County Flood Control District City of Lake Forest 
City of Aliso Viejo City of Mission Viejo 
City of Dana Point City of Rancho Santa Margarita 
City of Laguna Beach City of San Clemente 
City of Laguna Hills City of San Juan Capistrano 
City of Laguna Niguel  
 

III. PUBLIC PROCESS AND NOTIFICATION PROCEDURES 
 
The Regional Board followed the schedule listed below for the preparation of Order 
No. R9-2007-00022008-0001: 
 

A. In April 2006 and July 2006, the Northern Watershed Unit of the Regional Board 
met with the Copermittees to discuss the Report of Waste Discharge (ROWD) 
and potential changes to the permit based on the annual reports and the 
tentative permit for San Diego County. 
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B. On August 18, 2006, the Regional Board received the ROWD for the permit 
renewal. 

C. On October 20, 2006 the Regional Board provided written comments on the 
ROWD to the Copermittees. 

D. On November 15, 2006, the Regional Board received the 2005-06 annual 
reports from the Copermittees for the existing permit. 

E. On January 11, 2007, the Regional Board notified all known interested parties 
that an electronic email listserv had been established to provide information and 
notices on the reissuance of the municipal storm water NPDES permit for 
southern Orange County. 

F. On February 9, 2007, the Regional Board released the tentative Order and 
notified interested parties of a planned workshop.  Written comments were 
accepted until April 25, 2007. 

G. A public workshop was held on March 12, 2007. 
H. A public hearing of the tentative Order was conducted on April 11, 2007. 
I. A revised tentative Order was released on July 6, 2007.  Written comments 

were accepted until August 23, 2007. 
J. A second revised tentative Order was released on December 12, 2007. 
K. A public hearing was conducted on (DATE). 

 

IV. BACKGROUND 
 
Tentative Order No. R9-2007-00022008-0001 is the third reissuancefourth iteration of 
the storm water permit for the municipal separate storm sewer systems (MS4s) in the 
Orange County portion of the San Diego region.  The first permit was adopted in 1990, 
and the permit was reissued in 1996 and 2002. 
 
Municipal Storm Water Permits are required by the Federal Clean Water Act 1987 
Amendments.  The federal Clean Water Act (CWA) was amended in 1987 to address 
urban runoff.  One requirement of the amendment was that many municipalities 
throughout the United States were obligated for the first time to obtain National 
Pollutant Discharge Elimination System (NPDES) permits for discharges of urban 
runoff from their MS4s.  In response to the CWA amendment (and the pending federal 
NPDES regulations which would implement the amendment), the Regional Board 
issued a municipal storm water permit, Order No. 90-38, in July 1990 to the 
Copermittees for their urban runoff discharges.1    
 

                                            
1 The 1990 permit was issued to the County of Orange, the Orange County Flood Control District, and 

six incorporated cities.  Additional municipalities have been added to the MS4 NPDES permit as they 
have incorporated. 
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The First and Second Term Permits, Order Nos. 90-38 and 96-03, provided 
maximum flexibility.   Order No. 90-38 contained the “essentials” of the 1990 
regulations, but the requirements were written in very broad, generic terms.  This was 
done in order to provide the maximum amount of flexibility to the Copermittees in 
implementing the new requirements (flexibility was, in fact, the stated reason for 
issuing the permit in advance of the final regulations).   This lack of specificity was 
reflected in the Drainage Area Management Plan (DAMP) implemented under this 
First Term Permit in 1993 and renewed under the Second Term Permit in 1996.  From 
staff’s perspective however, this same lack of specificity, combined with the lack of 
funding and political will, also provided the Copermittees with ample reasons to take 
few substantive steps towards permit compliance.  The situation was exacerbated by 
the Regional Board’s own lack of storm water resources. 
 
By 2000 the Regional Board and Copermittees recognized the importance of an 
improved storm water program.  Although renewed in 1996 as Order No. 96-03, the 
1993 DAMP implemented by the Copermittees was not significantly updated until 
2000.  The 2000 DAMP submitted to the Regional Board for the Third-Term Permit 
renewal was improved over the earlier DAMP.   Regional Board staff concluded, 
however, that it reflected only the basic requirements of the 1990 Federal Regulations 
and in most cases did not represent significant improvement over the 1993 DAMP.  
Continued implementation of the DAMP without amendment would not have 
adequately addressed the impacts to receiving waters resulting from the discharge of 
urban runoff and would not have achieved the maximum extent practicable standard 
(MEP) as defined in the Order.    
 
In order to provide the Copermittees with the minimum requirements to meet the MEP 
standard of the Regional Board, a more detailed Order was adopted (Order No.  
R9-2002-01) that emphasized the strong jurisdictional level programs developed by 
the Copermittees during the First and Second Term Permits as well as the watershed-
level approach embodied in the proposed DAMP. 
 
The Third-Term Permit introduced specific requirements.  The regulatory 
approach incorporated into Order No. R9-2002-01 was a significant departure from the 
regulatory approach of the First and Second-Term Permits.  Where Order Nos. 90-38 
and 96-03 included broad, nonspecific requirements in order to provide the 
Copermittees with the maximum amount of flexibility in implementing developing their 
programs, Order No. R9-2002-01 used detailed, specific requirements which outlined 
the minimum level of implementation required for the Copermittees’ programs.  The 
shift in permitting approaches resulted from the Regional Board’s conclusion that the 
lack of specificity in earlier Orders resulted in frequently unenforceable permit 
requirements, which in turn allowed some Copermittees to only make limited progress 
in implementing their programs.  
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The Third-Term Permit followed the San Diego County permit template.  The shift 
in regulatory approaches for MS4 permits was first manifested in the 2001 MS4 permit 
to the owners and operators of San Diego County MS4s (Order No. R9-2001-01).  The 
Third-Term Orange County Permit included similar requirements as the 2001 San 
Diego County Permit.  Both the San Diego and Orange County Permits were appealed 
to the State Water Resources Control Board (State Board).2   Minor modifications of 
each were made by the State Board, but the vast majority of the requirements were 
upheld.  The San Diego County permit was also challenged in the Superior Court of 
the State of California and the Court of Appeal, Fourth Appellate District.  Further 
litigation on the Orange County permit was held pending the precedential decisions on 
the San Diego Permit.  The San Diego Permit was largely upheld in the Superior and 
Appellate Courts.  The State of California Supreme Court declined to hear a final 
appeal from the Building Industry Association in March 2005.   Thus, the Third-Term 
Orange County permit requirements remained as slightly modified by the State Board. 
 
The Third-Term Permit was adopted following substantial public participation.  
Public participation was extensive during the adoption process of the Third-Term 
Permit.  The draft permit was released for public review and comment on July 2, 2001, 
and revised in response to comments and State Board Order WQ 2001-15 on the 
petition to review the San Diego Municipal Storm Water Permit.   Because the 
proposed requirements for Orange County were similar to those that had recently 
been adopted and contested in San Diego County, much of the public participation 
dialogue echoed the discussions held during the San Diego renewal.  Approximately 
684 comments were received and responded to during two public workshops and a 
written comment period on the Tentative Order for the Third-Term Orange County 
permit.   Following the extensive public participation process, the Regional Board 
adopted Order No. R9-2002-01 on February 13, 2002. 
 
Storm water programs have improved under the Third-Term Permit.  Since 
adoption of Order No. R9-2002-01, the Copermittees’ storm water programs have 
expanded dramatically.  Audits of the Copermittees’ programs and reviews of annual 
reports exhibit that the Copermittees’ jurisdictional programs are largely in compliance 
with the Order.  Some of the efforts currently being conducted on a regular basis by 
the Copermittees that were not conducted on a widespread basis prior to adoption of 
Order No. R9-2002-01, include: construction site storm water inspections, industrial 
and commercial facility storm water inspections, municipal facility storm water 
inspections, management of storm water quality from new development, development 
of BMP requirements for existing development, interdepartmental coordination, 
comprehensive water quality monitoring, and assessment of storm water program 
effectiveness.   
 

                                            
2 Seven petitions were filed with the State Board over the Third-Term Orange County Permit.  Six were 

placed in abeyance.  Three of the petitioners sought stays.  One stay request was dismissed and one 
was withdrawn.  The active petition and stays were addressed by the State Board in Order No. WQO 
2002-0014. That Order stayed provision F.5.f regarding sewage spills and modified Finding No. 26 
regarding chronic toxicity. 
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Significant urban runoff challenges remain.  When viewed relative to the 
magnitude of the urban runoff problem, enormous challenges remain, particularly 
regarding the management of urban runoff on a watershed scale.  Today, urban runoff 
continues to be the leading cause of water quality impairment in the San Diego 
Region.3   The Copermittees’ monitoring data exhibits persistent exceedances of water 
quality objectives in most watersheds.4   Many watersheds also have urban runoff 
conditions that are frequently toxic to aquatic life.  Bioassessment data from the 
watersheds further reflects these conditions, finding that macroinvertebrate 
communities in creeks have widespread Poor to Very Poor Index of Biotic Integrity 
ratings.  Finally, the now too familiar “health advisory” or “beach closure” signs, which 
often result from high levels of bacteria in urban runoff, exhibit the continued threat to 
public health by urban runoff. 
 

                                            
3 The potential sources of impairments are identified on the CWA section 303(d) list of impaired water 

bodies for the San Diego Region. 
4 Data is provided in annual reports to the Regional Board.  A summary of data collected during the 

third-term permit is provided in the Copermittees’ application for permit reissuance.  That summary is 
available on-line at: http://www.ocwatersheds.com/StormWater/documents_ROWD.asp 
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V. PERMITTING APPROACH  
(PROGRAM INTEGRATION, FLEXIBILITY, AND DETAIL) 
 
The Order contains an increased emphasis on urban runoff management on a 
watershed basis.  This shift towards increased watershed urban runoff management is 
consistent with planning efforts conducted by the Regional Board regarding reissuance 
of the San Diego Permit (Order No. R9-2007-0001), and it is also consistent with the 
Copermittees’ most recent Report of Waste Discharge (ROWD).5   This shift reflects 
recognition of the maturity of the urban runoff programs since they began 
implementing the Third-Term Permit.  Addressing urban runoff management on a 
watershed basis is only possible if effective jurisdictional programs have been 
established, and maintaining effective jurisdictional programs is crucial to the success 
of watershed-focused management.   
 
There are several reasons for this shift in emphasis.  First, the Copermittees are 
generally doing an effective job at implementing their jurisdictional programs; while on 
the other hand, an emphasis on watersheds is necessary to shift the focus of the 
Copermittees from program development and implementation to water quality results.  
After over 15 years of Copermittee program implementation, it is critical that the 
Copermittees link their efforts with positive impacts on water quality.  Addressing 
urban runoff management on a watershed scale focuses on water quality results by 
emphasizing the receiving waters within the watershed.  The conditions of the 
receiving waters drive management actions, which in turn focus on the water quality 
problems in each watershed.    
 
Focusing on watershed implementation does not mean that the Copermittees must 
expend funds outside of their jurisdictions.  Rather, the Copermittees within each 
watershed are expected to collaborate to develop a watershed strategy to address the 
high priority water quality problems within each watershed.  They then have the option 
of implementing the strategy in the manner they find to be most effective.  Each 
Copermittee can implement the strategy individually within its jurisdiction, or the 
Copermittees can group together to implement the strategy throughout the watershed 
as a group.   
 
While the Order includes a new emphasis on addressing urban runoff on a watershed 
basis, the Order includes recognition of the importance of continued program 
implementation on jurisdictional and countywide levels.  The Order also acknowledges 
that jurisdictional, watershed, and countywide efforts are not always mutually 
exclusive.  For this reason, an attempt has been made to allow for the Copermittees’ 
jurisdictional, watershed, and countywide programs to integrate.   
 

                                            
5 The Report of Waste Discharge (ROWD) was submitted to the Regional Board on August 18, 2006 by 

the Principal Permittee (County of Orange) on behalf of all Copermittees. 
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In the Order, the watershed requirements serve as the mechanism for this program 
integration.  Since jurisdictional and countywide activities can also serve watershed 
purposes, such activities can be integrated into the Copermittees’ watershed 
programs, provided the activities meet certain criteria.  In this manner, the 
Copermittees’ activities do not always need to distinguish between jurisdictional, 
watershed, and countywide levels of implementation.  Instead, they can be integrated 
on multiple levels. 
 
Such opportunities for program integration inherently provide flexibility to the 
Copermittees in implementing their programs.  Program integration can be expanded 
or minimized as the Copermittees see fit.  For example, there is flexibility provided in 
determining the activities to be integrated and implemented in the watershed programs 
– watershed-based efforts, countywide efforts, enhanced jurisdictional efforts, or a 
mixture of the three.  Significant flexibility is also provided throughout other portions of 
the Order.   
 
Copermittees can choose the best management practices (BMPs) to be implemented, 
or required to be implemented, for development, construction, and existing 
development areas.  Flexibility to determine which industrial or commercial sites are to 
be inspected is also provided to the Copermittees.  Educational approaches are also 
to be determined by the Copermittees under the Order.  Implementation of certain 
efforts on a countywide basis is largely optional for the Copermittees as well.  
Significant leeway is also provided to the Copermittees in using methods to assess the 
effectiveness of their various urban runoff management programs.  This flexibility is 
further extended to the monitoring program requirements, which allow the 
Copermittees to develop monitoring approaches to several aspects of the monitoring 
program. 
 
The challenge in drafting the Order is to provide the flexibility described above while 
ensuring that the Order is still enforceable.  To achieve this, the Order frequently 
prescribes minimum measurable outcomes, while providing the Copermittees with 
flexibility in the approaches they use to meet those outcomes.  Enforceability has been 
found to be a critical aspect of the Order.  For example, the watershed requirements of 
Order No. R9-2002-01 were some of the Order’s most flexible requirements.  This lack 
of specificity in the watershed requirements resulted in inefficient watershed 
compliance efforts.  This situation reflects a common outcome of flexible permit 
language.  Such language can be unclear and unenforceable, and it can lead to 
implementation of inadequate programs. 
 
To avoid these types of situations, a balance between flexibility and enforceability has 
been crafted into the Order.  Minimum measurable outcomes are utilized to ensure the 
Order is enforceable, while the Copermittees are provided flexibility in deciding how 
they will implement their programs to meet the minimum measurable outcomes. 
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VI. ECONOMIC ISSUES 
 
Economic discussions of urban runoff management programs tend to focus on the 
significant costs incurred by municipalities in developing and implementing the 
programs.  However, when considering the cost of implementing the urban runoff 
programs, it is also important to consider the alternative costs incurred by not fully 
implementing the programs, as well as the benefits which result from program 
implementation.  For instance, unhealthful coastal water quality conditions negatively 
affect residents, tourists, and related portions of the Orange County economy.6  
 
It is very difficult to ascertain the true cost of implementation of the Copermittees’ 
urban runoff management programs because of inconsistencies in reporting by the 
Copermittees.  Reported costs of compliance for the same program element can vary 
widely from city to city, often by a very wide margin that is not easily explained.7  
Despite these problems, efforts have been made to identify urban runoff management 
program costs, which can be helpful in understanding the costs of program 
implementation.  The Orange County Municipalities plan to prepare a common fiscal 
reporting strategy to better define the expenditure and budget line items included in 
annual reports.8 
 
Estimates of Phase I Storm Water Program Costs.   
 
The United States Environmental Protection Agency (USEPA), the California Regional 
Water Quality Control Boards, and the State Board have attempted to evaluate the 
costs of implementing municipal storm water programs.  The assessments 
demonstrate that true costs are difficult to ascertain and reported costs vary widely.  
Nonetheless, they provide a useful context for considering the costs of requirements 
within Tentative Order No. R9-2007-00022008-0001.  In addition, reported fiscal 
analyses tend to neglect the costs incurred to municipalities when urban runoff is not 
effectively managed.  Such costs result from pollution, contamination, nuisance, and 
damage to ecosystems, property, and human health.   
 
In 1999 USEPA reported on multiple studies it conducted to determine the cost of 
urban runoff management programs.  A study of Phase II municipalities determined 
that the annual cost of the Phase II program was expected to be $9.16 per household.  
USEPA also studied 35 Phase I municipalities, finding costs to be $9.08 per household 
annually, similar to those anticipated for Phase II municipalities.9   The USEPA cost 
estimate for Phase I municipalities is valuable because it considers municipalities in 
Orange County.   
                                            
6 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

7 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 
2000-2003.  P. 2.  

8 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region) 
9 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68791-68792. 
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A study on program cost was also conducted by the California Regional Water Quality 
Control Board, Los Angeles Region (LARWQCB), where program costs reported in the 
municipalities’ annual reports were assessed.  The LARWQCB estimated that average 
per household cost to implement the MS4 program in Los Angeles County was 
$12.50. 10   Since the Los Angeles County permit is very similar to Order  
No. R9-2002-01, this estimate is also useful in assessing general program costs in 
Orange County.  
 
The State Board also recently commissioned a study by the California State 
University, Sacramento to assess costs of the Phase I MS4 program.  This study 
includes an assessment of costs incurred by Phase I MS4s throughout the State to 
implement their programs.  Annual cost per household in the study ranged from  
$18-46, with the City of Encinitas in San Diego County representing the upper end of 
the range.11   Although no Orange County municipalities were assessed, the cost of 
the City of Encinitas’ program may be somewhat representative of the upper range of 
Orange County MS4 programs.  Encinitas shares similarities with southern Orange 
County, including the similarity of the San Diego MS4 permit to the Orange County 
MS4 permit, the city’s coastal location, and its reliance on tourism.  However, the 
City’s program cost can be considered as the high end of the spectrum for urban 
runoff management program costs because the City has a consent decree with 
environmental groups regarding its program, and City of Encinitas has received 
recognition for implementing a superior program. 
 
It is important to note that reported program costs are not all attributable to compliance 
with MS4 permits.  Many program components, and their associated costs, existed 
before any MS4 permits were ever issued.  For example, street sweeping and trash 
collection costs cannot be solely or even principally attributable to MS4 permit 
compliance, since these practices have long been implemented by municipalities.  
Therefore, true program cost resulting from MS4 permit requirements is some fraction 
of reported costs.  The California State University, Sacramento study found that only 
38 percent of program costs are new costs fully attributable to MS4 permits.  The 
remainder of the program costs were either pre-existing or resulted from enhancement 
of pre-existing programs.12   In 2000, the County of Orange found that even lesser 
amounts of program costs are solely attributable to MS4 permit compliance, reporting 
that the amount attributable to implement the Drainage Area Management Plan 
(DAMP), was less than 20 percent of the total budget.  The remaining 80 percent was 
attributable to pre-existing programs.13 
 
Estimating Costs of Reissued Storm Water Permits 
                                            
10 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 

2000-2003.  P. 2.  
11 State Water Board, 2005.  NPDES Stormwater Cost Survey.  P. ii. 
12 Ibid.  P. 58. 
13 County of Orange, 2000.  A NPDES Annual Progress Report.  P. 60.  More current data from the 

County of Orange is not used in this discussion because the County of Orange no longer reports 
such information. 
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The vast majority of costs that will be incurred as a result of implementing Order No. 
R9-2007-00022008-0001 are not new.  Urban runoff management programs have 
been in place in Orange County for over 15 years.  Any increase in cost to the 
Copermittees will be incremental in nature.  Moreover, since Order No. R9-2007-
00022008-0001 “fine tunes” the requirements of Order No. R9-2002-01, these cost 
increases are expected to be modest. 
 
The anticipated costs of program changes are difficult to estimate because of the 
flexibility inherent within the Permit and the recognition that program modifications will 
vary among the municipalities in response to the specific needs of the local and 
watershed programs.  In other words, the Permit is intended to allow each Permittee to 
de-emphasize some program components and strengthen others based on the 
experience of the jurisdictional programs.   
 
The changes in Order No. R9-2007-00022008-0001 reflect the iterative process of 
BMP implementation and the necessarily adaptive nature of storm water management 
that is expected by the USEPA.  In 1996, USEPA recognized that changes to MS4 
programs would occur during the reapplication period based on new information on the 
relative magnitude of a problem, new data on water quality impacts of the storm water 
discharges, and experience gained under the prior permit. 14    Some program changes 
have been proposed by the Copermittees in the permit reapplication package, and 
others have been included because the Regional Board considers those measures 
necessary and feasible to protect water quality from the effects of MS4 discharges.   
 
Other Economic Considerations. 
 
Economic considerations of urban runoff management programs cannot be limited 
only to program costs.  Evaluation of programs requires information on the 
implementation costs and information on the benefits derived from environmental 
protection and improvement.15    Attention is often focused on program costs, but the 
programs must also be viewed in terms of their value to the public.   
 

                                            
14 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations.  Interpretive 

policy memorandum on reapplication requirements for MS4s. 
15 Ribaudo M.O. and D. Heelerstein. 1992,  Estimating Water Quality Benefits: Theoretical and 

Methodological Issues.  U.S. Department of Agriculture. Technical Bulletin No. 1808. 
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For example, household willingness to pay for improvements in fresh water quality for 
fishing and boating has been estimated by USEPA to be $158-210.16  This estimate 
can be considered conservative, since it does not include important considerations 
such as marine waters benefits, wildlife benefits, or flood control benefits.  The 
California State University, Sacramento study corroborates USEPA’s estimates, 
reporting annual household willingness to pay for statewide clean water to be $180.17   
When viewed in comparison to household costs of existing urban runoff management 
programs, household willingness to pay estimates exhibit that per household costs 
incurred by Copermittees to implement their urban runoff management programs 
remain reasonable. 
 
The effect of urban runoff on receiving waters can also influence the value of real 
estate in southern Orange County.  For instance, recent marketing of new 
developments in the region prominently features access or proximity to the ocean.18   
This demonstrates the added value of healthy aquatic environments to property 
values.  The real estate industry recognizes that home buyers are willing to pay for 
access to clean water environments. The ability to market water-based recreational 
activities is dependent on healthy water quality conditions.    
 
Municipalities and business groups in Orange County recognize the value of programs 
to prevent and treat urban runoff pollution in Orange County.   For instance, both 
coastal and inland Orange County cities positively promote their access to the Pacific 
Ocean as a valuable quality of life feature.19  In addition, the South Orange County 
Regional Chamber of Commerce’s legislative policy for infrastructure includes the 
support of programs and solutions for non-point source urban water runoff.  This 
demonstrates that the business community realizes the negative economic effects that 
result from polluted urban runoff. 
 

                                            
16 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.  P. 

68793. 
17 State Board, 2005.  NPDES Stormwater Cost Survey.  P. iv. 
18 Examples include the “Marblehead Coastal” project in San Clemente 

(http://www.marbleheadonthecoast.com), the “Pacifica San Juan” project in San Juan Capistrano 
(http://pacificasanjuan.com), and “The Strand at Headlands” in Dana Point (http://strandoc.com). 

19 For a coastal city, see Laguna Beach Overview at http://www.lagunabeachcity.net/about/overview.  
For an inland city, see the Lake Forest 2005 Economic Profile at 
http://www.thearbor.info/pdf/2005%20Economic%20Profile.pdf.   
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Another important way to consider urban runoff management program costs is to 
consider the implementation cost in terms of costs incurred by not improving the 
programs.  Urban runoff in southern California has been found to cause illness in 
people bathing near storm drains.20  A study of south Huntington Beach and north 
Newport Beach (both located in northern Orange County) found that an illness rate of 
about 0.8 percent among bathers at those beaches resulted in about $3 million 
annually in health-related expenses.21  Extrapolation of such numbers to the wide 
range of beaches of Orange County could result in huge public expenses. 
 
Urban runoff and its impact on receiving waters also affect tourism.  In past years, 
Orange County was featured in the national press for its water quality problems.  Such 
news is likely to have a negative impact on tourism, since polluted beaches are 
generally not attractive to tourists.  According to the Orange County Community 
Indicators Project, the County’s visitors spent an average of $107.70 per day in 2004.22 
The experience of Huntington Beach provides an example of the potential economic 
impact of poor water quality.  Approximately eight miles of Huntington Beach were 
closed for two months in the middle of summer of 1999, severely impacting beach 
visitation.  When considered with the number of visitors and their average expenditure, 
the negative effects to the local economy are obvious. 
 
Coastal tourism is an important industry in Orange County and is dependent upon 
effective management of urban runoff pollution.  The following examples reflect that 
relationship. 
 

DANA POINT: In response to a Grand Jury finding (1999-2000 Rainy Season’s 
First Flush Hits the Harbors of Orange County), the city of Dana Point notes the 
interrelationship between the clean coastal water and the economic health of 
the city. Dana Point reports receiving $5.2 million in transit occupancy tax funds 
in FY 1999-2000 “due in large part because of proximity to the beach. Without 
clean beaches, Dana Point risks losing its major revenue source.” 23   More 
recently, the City budget report estimates that transit occupancy taxes comprise 
35 percent of general fund revenues for the 2006 fiscal year.  

 

                                            
20 Haile, R.W., et al, 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 

in Santa Monica Bay.  Santa Monica Bay Restoration Project. 
21 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 

Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

22 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 
Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

23 Orange County Grand Jury. 1999-2000 Rainy Season’s First Flush Hits the Harbors of Orange 
County. 
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LAGUNA BEACH: Tourism is one of the primary components of the Laguna 
Beach economy, and the beach is one of the main tourist attractions in the city.  
In 1999, hotel/motel bed tax revenue was approximately $3 million, 
representing 13%percent of the City’s general fund revenue.24   In 2006, the 
City expects transit occupancy taxes to represent about 11%percent of general 
fund revenue.25  The proportional decrease is due to an increase in property 
taxes, which is also affected in part by the quality of coastal waters.  The City 
Council recognizes the value of the beaches to tourists, and the local population 
and has funded several low-flow diversion systems in an attempt to decrease 
beach pollution and beach closures. 

 
DOHENY STATE BEACH: In 1997, the U.S. Army Corps of Engineers 
(USACE) prepared an economic analysis as part of the San Juan Creek and 
Aliso Creek Watershed Study.  Recreational value for Doheny State Beach, 
based on annual visitation of 670,545 people in 1995, was calculated at 
$2,850,000.  Furthermore, the USACE notes that lifeguards reported that beach 
attendance falls dramatically when there are unhealthy conditions in the ocean.  
In 1999, the USACE prepared an updated economic study as part of the 
Feasibility Phase of the San Juan Creek Watershed Management Study.  The 
1999 study reports that average beach attendance from 1996 to 1998 increased 
to 918,735.  The USACE places a recreation value per visitor at $5.76, which 
implies the annual recreational value of Doheny State Beach for 1996 to 1998 
was $5,291,914. 

 
ALISO BEACH: In 1997, the USACE prepared an economic analysis as part of 
the San Juan Creek and Aliso Creek Watershed Study. Recreational value for 
Aliso Beach, based on annual visitation of 3,477,369 people in 1995, was 
calculated at $14,779,000. In the 1999 Draft Feasibility Report for the Aliso 
Creek Watershed Management Study, the USACE noted that the average 
beach attendance from 1996 to 1998 decreased to 1,148,374. The recreation 
value per visitor was calculated at $4.50 and the average annual impact from 
water quality-related beach closures at Aliso Beach Park was estimated to be 
$468,392.  This number is comparable to an economic analysis conducted as 
part of the Aliso Creek Watershed 205(j) study that estimated the annual 
average recreational value impact of beach closures at Aliso Beach Park to be 
$468,400. 

 

                                            
24 Laguna Beach at a Glance.  May 2000. Prepared by Moore Iacofano Goltsman, Inc. 
25 City of Laguna Beach, adopted budget 2006-2007.  Available on-line at: 

http://www.lagunabeachcity.net/government/reference/budget07 

0002414



Fact Sheet / Technical Report for 19 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

Finally, it is important to consider the benefits of urban runoff management programs 
in conjunction with their costs.  A recent study conducted by the University of Southern 
California and University of California, Los Angeles assessed the costs and benefits of 
implementing various approaches for achieving compliance with the MS4 permits in 
the Los Angeles Region.  The study found that non-structural systems would cost $2.8 
billion but provide $5.6 billion in benefit.  If structural systems were determined to be 
needed, the study found that total costs would be $5.7 to $7.4 billion, while benefits 
could reach $18 billion.26  Costs are anticipated to be borne over many years – 
probably ten years at least.  As can be seen, the benefits of the programs are 
expected to considerably exceed their costs.  Such findings are corroborated by 
USEPA, which found that the benefits of implementation of its  
Phase II storm water rule would also outweigh the costs.27    
 
Additional discussion of economic issues can be found at section 3 of the Fact 
Sheet/Technical Report for Regional Board Order No. R9-2002-01, available at:   
 

http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
 

VII. LEGAL AUTHORITY 
 
The following statutes, regulations, and Water Quality Control Plans provide the basis 
for the requirements of Order No. R9-2006-0011:  Clean Water Act (CWA), California 
Water Code (CWC), 40 CFR Parts 122, 123, 124 (National Pollutant Discharge 
Elimination System Permit Application Regulations for Storm Water Discharges, Final 
Rule), Part II of 40 CFR Parts 9, 122, 123, and 124 (National Pollutant Discharge 
Elimination System – Regulations for Revision of the Water Pollution Control Program 
Addressing Storm Water Discharges; Final Rule), Water Quality Control Plan – Ocean 
Waters of California (California Ocean Plan), Water Quality Control Plan for the San 
Diego Basin (Basin Plan), 40 CFR 131 Water Quality Standards; Establishment of 
Numeric Criteria for Priority Toxic Pollutants for the State of California; Rule (California 
Toxics Rule), and the California Toxics Rule Implementation Plan. 
 
The legal authority citations below generally apply to directives in Order No.  
R9-2007-00022008-0001, and provide the Regional Board with ample underlying 
authority to require each of the directives of Order No. R9-2007-00022008-0001.  
Legal authority citations are also provided with each permit section discussion in 
section IX of this Fact Sheet/Technical Report.   
 
CWA 402(p)(3)(B)(ii) – The CWA requires in section 402(p)(3)(B)(ii) that permits for 
discharges from municipal storm sewers “shall include a requirement to effectively 
prohibit non-stormwater discharges into the storm sewers.” 

                                            
26 LARWQCB, 2004.  Alternative Approaches to Stormwater Control.   
27 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P.  

68791. 
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CWA 402(p)(3)(B)(iii) – The CWA requires in section 402(p)(3)(B)(iii) that permits for 
discharges from municipal storm sewers “shall require controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management 
practices, control techniques and system, design and engineering methods, and such 
other provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.”   
 
40 CFR 122.26(d)(2)(i)(B,C,E, and F) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(i)(B,C,E, and F) provide that each Copermittee’s permit application “shall 
consist of:  (i) Adequate legal authority.  A demonstration that the applicant can 
operate pursuant to legal authority established by statute, ordinance or series of 
contracts which authorizes or enables the applicant at a minimum to: […] (B)  Prohibit 
through ordinance, order or similar means, illicit discharges to the municipal separate 
storm sewer; (C) Control through ordinance, order or similar means the discharge to a 
municipal separate storm sewer of spills, dumping or disposal of materials other than 
storm water; […] (E) Require compliance with condition in ordinances, permits, 
contracts or orders; and (F) Carry out all inspection, surveillance and monitoring 
procedures necessary to determine compliance and noncompliance with permit 
conditions including the prohibition on illicit discharges to the municipal separate storm 
sewer.” 
 
40 CFR 122.26(d)(2)(iv) – Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) 
provides that the Copermittee shall develop and implement a proposed management 
program which “shall include a comprehensive planning process which involves public 
participation and where necessary intergovernmental coordination, to reduce the 
discharge of pollutants to the maximum extent practicable using management 
practices, control techniques and system, design and engineering methods, and such 
other provisions which are appropriate.  The program shall also include a description 
of staff and equipment available to implement the program. […]  Proposed programs 
may impose controls on a system wide basis, a watershed basis, a jurisdiction basis, 
or on individual outfalls. […]  Proposed management programs shall describe priorities 
for implementing controls.”   
 
40 CFR 122.26(d)(2)(iv)(A - D) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A - D) require municipalities to implement controls to reduce pollutants 
in urban runoff from new development and significant redevelopment, construction, 
and commercial, residential, industrial, and municipal land uses or activities.  Control 
of illicit discharges is also required. 
 
CWC 13377 – CWC section 13377 provides that “Notwithstanding any other provision 
of this division, the State Board or the regional boards shall, as required or authorized 
by the CWA, as amended, issue waste discharge requirements and dredged or fill 
material permits which apply and ensure compliance with all applicable provisions of 
the act and acts amendatory thereof or supplementary, thereto, together with anymore 
stringent effluent standards or limitation necessary to implement water quality control 
plans, or for the protection of beneficial uses, or to prevent nuisance.” 
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Order No. R9-2007-00022008-0001 is an essential mechanism for achieving the water 
quality objectives that have been established for protecting the beneficial uses of the 
water resources in the San Diego Regional Board’s portion of Orange County.  
Federal NPDES regulation 40 CFR 122.44(d)(1) requires MS4 permits to include any 
requirements necessary to “achieve water quality standards established under CWA 
section 303, including State narrative criteria for water quality.”  The term “water 
quality standards” in this context refers to a water body’s beneficial uses and the water 
quality objectives necessary to protect those beneficial uses as established in the 
Basin Plan and antidegradation policies. 
 
 

VIII. FINDINGS  
 
The findings of the Order have been modified to reduce repetition in their discussions 
and address new requirements.  Each finding of the Order is provided and discussed 
below.  Additional discussion relative to the findings can be found in section IX of the 
Fact Sheet, which provides discussions of the Order’s directives. 
 

A. Basis For the Order 
 
Finding A.1.  This Order is based on the federal Clean Water Act (CWA), the Porter-
Cologne Water Quality Control Act (Division 7 of the Water Code, commencing with 
Section 13000), applicable state and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 
Discussion of Finding A.1.  In 1987, Congress established CWA Amendments to 
create requirements for storm water discharges under the NPDES program, which 
provides for permit systems to regulate the discharge of pollutants.  Under the Porter-
Cologne Water Quality Control Act, the State Board and the nine Regional Water 
Quality Control Boards have primary responsibility for the coordination and control of 
water quality, including the authority to implement the CWA.  Porter-Cologne (section 
13240) directs the Regional Water Quality Control Boards to set water quality 
objectives via adoption of Basin Plans that conform to all State policies for water 
quality control.   
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As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas.  Since 1990, the San Diego Regional Board has issued area-wide 
MS4 NPDES permits.  The Order will renew Order No. R9-2002-01 to comply with the 
CWA and attain water quality objectives in the Basin Plan by limiting the contributions 
of pollutants conveyed by urban runoff.  Further discussions of the legal authority 
associated with the prohibitions and directives of the Order are provided in section VII 
this document. 
 
Finding A.2.  This Order renews National Pollutant Discharge Elimination System 
(NPDES) Permit No. CAS0108740, which was first issued on July 16, 1990 (Order  
No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) and February 13, 
2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance with Order No. R9-
2002-01, the County of Orange, as the Principal Permittee, submitted a Report of 
Waste Discharge (ROWD) for renewal of the MS4 Permit. 
 
Discussion of Finding A.2.  This Order renews National Pollutant Discharge 
Elimination System (NPDES) Permit No. CAS0108740, which was first issued on July 
16, 1990 (Order No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) 
and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for renewal of the MS4 Permit.  
Supporting information discussing the topic of this finding can be found in section V of 
this document. 
 
Finding A.3.  This Order is consistent with the following precedential Orders adopted 
by the State Water Resources Control Board (State Board) addressing municipal 
storm water NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, 
and Order WQO 2002-0014. 
 
Discussion of Finding A.3.   In recent years the State Board has considered several 
appeals of MS4 permits issued by the Regional Boards.  In Order 99-05, the State 
Board established language for Receiving Water Limitation Language for MS4 permits.  
In Order No. WQ-2000-11, the State Board addressed design standards for Standard 
Urban Storm Water Mitigation Plan (SUSMP) requirements.  Order WQ 2001-15 
addressed Petitions of the San Diego County MS4 Permit issued by the Regional 
Board in 2001 (Order No. R9-2001-01).  Order WQO 2002-0014 addresses Petitions 
of the Orange County MS4 Permit issued by the Regional Board in 2002 (Order No. 
R9-2002-01).   
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B. Regulated Parties 
 
Finding B.1.  Each of the persons in Table 1 of the Order, hereinafter called 
Copermittees or dischargers, owns or operates a municipal separate storm sewer 
system (MS4), through which it discharges urban runoff into waters of the United 
States within the San Diego Region.  These MS4s fall into one or more of the following 
categories: (1) a medium or large MS4 that services a population of greater than 
100,000 or 250,000 respectively; or (2) a small MS4 that is “interrelated” to a medium 
or large MS4; or (3) an MS4 which contributes to a violation of a water quality 
standard; or (4) an MS4 which is a significant contributor of pollutants to waters of the 
United States. 
 
Discussion of Finding B.1.  Section 402 of the CWA prohibits the discharge of any 
pollutant to waters of the United States from a point source, unless that discharge is 
authorized by a NPDES permit.  Though urban runoff comes from a diffuse source, it 
is discharged through MS4s, which are point sources under the CWA.  Federal 
NPDES regulation 40 CFR 122.26(a) (iii) and (iv) provide that discharges from MS4s, 
which service medium or large populations greater than 100,000 or 250,000 
respectively, shall be required to obtain a NPDES permit.  Federal NPDES regulation 
40 CFR 122.26(a)(v) also provides that a NPDES permit is required for “A [storm 
water] discharge which the Director, or in states with approved NPDES programs, 
either the Director or the USEPA Regional Administrator, determines to contribute to a 
violation of a water quality standard or is a significant contributor of pollutants to 
waters of the United States.” Such sources are then designated into the program.   
 
Other small MS4s, such as those serving universities and military installations, also 
exist within the watersheds of Orange County in the San Diego Region.  While these 
MS4s are not subject to this Order, they are subject to the Phase II NPDES storm 
water regulations.  Over time, these MS4s will be designated for coverage under the 
State Board’s statewide general storm water permit for small MS4s. 
 

C. Discharge Characteristics 
 
Finding C.1.  Urban runoff contains waste, as defined in the California Water Code 
(CWC), and pollutants that adversely affect the quality of the waters of the State.  The 
discharge of urban runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
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Discussion of Finding C.1.  Section 13050(d) of the CWC defines “waste” as 
“sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, 
associated with human habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within containers of 
whatever nature prior to, and for purposes of, disposal.”  40 CFR 122.2 defines “point 
source” as “any discernable, confined, and discrete conveyance, including but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operation, landfill leachate collection 
system, vessel or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.”  40 CFR 122.2 defines “discharge of a pollutant” as “Any addition of any 
pollutant or combination of pollutants to waters of the U.S. from any point source.”  
Also, the justification for control of pollution into waters of the state can be found at 
CWC section 13260(a)(1).  State Board Order WQ 2001-15 verifies that urban runoff 
contains waste.28 
 
Finding C.1 is also discussed in RTC 1 (Section X.1) in comment number 12. 
 
Finding C.2.  The most common categories of pollutants in urban runoff include total 
suspended solids, sediment (due to anthropogenic activities); pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), 
oxygen-demanding substances (decaying vegetation, animal waste), detergents, and 
trash.   
 

                                            
28   State Board, 2001. Order WQ 2001-15.  In the Matter of Petitions of Building Industry Association of 

San Diego County and Western States Petroleum Association: For Review of Waster Discharge 
Requirements Order No. 2001-01 for Urban Runoff from San Diego County [NPDES No. 
CAS0108758] Issued by the Regional Board. 
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Discussion of Finding C.2.  The National Urban Runoff Program (NURP) study 
showed that heavy metals, organics, coliform bacteria, nutrients, oxygen demanding 
substances (e.g., decaying vegetation), and total suspended solids are found at 
relatively high levels in urban runoff.29  It also found that MS4 discharges draining 
residential, commercial, and light industrial areas contain significant loadings of total 
suspended solids and other pollutants.  The Basin Plan goes on to identify urban 
runoff pollutants to include lawn and garden chemicals, household and automotive 
care products dumped or drained on streets, and sediment that erodes from 
construction sites.30  In addition, the State Board Urban Runoff Technical Advisory 
Committee (TAC) finds that urban runoff pollutants include sediments, nutrients, 
oxygen-demanding substances, heavy metals, petroleum hydrocarbons, pathogenic 
bacteria, viruses, and pesticides.31  Runoff that flows over streets, parking lots, 
construction sites, and industrial, commercial, residential, and municipal areas carries 
these untreated pollutants through storm drain networks directly to the receiving 
waters of the San Diego Region. 
 
Finding C.2 is also discussed in RTC 1 (Section X.1) in comment number 13 and  
RTC 2 (Section X.2) in comment number 12. 
 
Finding C.3.  The discharge of pollutants and/or increased flows from MS4s may 
cause or threaten to cause the concentration of pollutants to exceed applicable 
receiving water quality objectives and impair or threaten to impair designated 
beneficial uses resulting in a condition of pollution (i.e., unreasonable impairment of 
water quality for designated beneficial uses), contamination, or nuisance. 
 
Discussion of Finding C.3.  The 1992, 1994, and 1996 National Water Quality 
Inventory Reports to Congress prepared by USEPA showed a trend of impairment in 
the nation’s waters from contaminated storm water and urban runoff.32  The 1998 
National Water Quality Inventory Report showed that urban runoff discharges affect 
11%percent of rivers, 12%percent of lakes, and 28%percent of estuaries.  The report 
states that ocean shoreline impairment due to urban runoff increased from 
55%percent in 1996 to 63%percent in 1998.  The report notes that urban runoff 
discharges are the leading source of pollution and the main factor in the degradation of 
surface water quality in California’s coastal waters, rivers, and streams.  Furthermore, 
the NURP study found that pollutant levels from illicit discharges were high enough to 
significantly degrade receiving water quality, and threaten aquatic life, wildlife, and 
human health.33  
 

                                            
29 Ibid. 
30 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9.  San Diego. 
31 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations. 

Nonpoint Source Management Program.   
32 USEPA, 2000.  Quality of Our Nation’s Waters: Summary of the National Water Quality Inventory 

1998 Report to Congress – USEPA 841-S-00-001; Water Quality Conditions in the United States: 
Profile from the 1998 National Water Quality Inventory Report to Congress – USEPA 841-F-00-006. 

33 USEPA, 1993. Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report. 
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In addition, the Region’s CWA section 303(d) list, which identifies water bodies with 
impaired beneficial uses within the region, also indicates that the impacts of urban 
runoff on receiving waters are significant.  Many of the impaired water bodies on the 
303(d) list are impaired by constituents that have been found at high levels within 
urban runoff by the County of Orange storm water monitoring program.34  Examples of 
constituents frequently responsible for beneficial use impairment include indicator fecal 
bacteria, heavy metals, and sediment; these constituents have been found at high 
levels in urban runoff both regionally and nationwide.35,36 In addition, impairments may 
be caused by synergistic effects of multiple contaminants or by pollutants not currently 
monitored by storm water programs37. 
 
Finding C.3 is also discussed in RTC 1 (Section X.1) in comment number 12. 
 
Finding C.4.  Pollutants in urban runoff can threaten and adversely affect human 
health.  Human illnesses have been clearly linked to recreating near storm drains 
flowing to coastal waters.  Also, urban runoff pollutants in receiving waters can 
bioaccumulate in the tissues of invertebrates and fish, which may be eventually 
consumed by humans. 
 
Discussion of Finding C.4.   A landmark study, conducted by the Santa Monica Bay 
Restoration Project, found that there was an increased occurrence of illness in people 
that swam in proximity to a flowing storm drain.38   A study of south Huntington Beach 
and north Newport Beach (both located in northern Orange County) found that an 
illness rate of about 0.8%percent among bathers at those beaches resulted in about 
$3 million annually in health-related expenses.39   Furthermore, urban runoff pollutants 
in receiving waters can bioaccumulate in the tissues of invertebrates and fish, which 
may eventually be consumed by humans.  Pollutants such as heavy metals and 
pesticides, which are commonly found in urban runoff, have been found to 
bioaccumulate and biomagnify in long-lived organisms at the higher trophic levels.40  
Since many aquatic species are utilized for human consumption, toxic substances 
accumulated in species’ tissues can pose a significant threat to public health.  USEPA 
supports this finding when it states, “As runoff flows over areas altered by 
development, it picks up harmful sediment and chemicals such as oil and grease, 
pesticides, heavy metals, and nutrients (e.g., nitrogen and phosphorus).  These 
pollutants often become suspended in runoff and are carried to receiving waters, such 
and lakes, ponds, and streams.  Once deposited, these pollutants can enter the food 
chain through small aquatic life, eventually entering the tissues of fish and humans.”41 

                                            
34 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11. 
35 Ibid. 
36 USEPA, 1983.  Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report.  
37 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11.  
38 Haile, R.W., et al., 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 

in Santa Monica Bay.  Santa Monica Bay Restoration Project. 
39 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 

Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
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Finding C.4 is also discussed in RTC 1 (Section X.1) in comment number 14. 
 
Finding C.5.  Urban runoff discharges from MS4s often contain pollutants that cause 
toxicity to aquatic organisms (i.e., adverse responses of organisms to chemicals or 
physical agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
 
Discussion of Finding C.5.  The Copermittees’ monitoring data exhibits frequent 
toxic conditions in urban runoff during storm events and dry weather.  Toxicity is 
observed in both fresh and marine receiving waters, but varies significantly within and 
among sites and over time.  However, according to the County of Orange, toxicity in 
both dry and wet weather appears concentrated along the coast.  This supports the 
conclusion that toxicity is associated with urban activities and is caused by pollutants 
that flow downstream and become concentrated near the bottom of urbanized 
watersheds.  Physical channel modification and hydromodification are also greatest 
near the coast and likely contribute to findings of toxicity.  The cause of toxicity may 
vary between locations, dates, and indicator organisms.  The actual cause may be 
influenced by various factors such as urbanization, urban runoff management, habitat 
modification, hydromodification, and native aquatic environment.  Toxicity identification 
evaluations (TIEs) have failed to confirm initial findings of toxicity.  Follow-up studies 
by the County of Orange implicate both pollutants and physical stream habitat 
degradation (e.g. channel modification and hydromodification) as factors related to 
toxicity findings.42 
 
Finding C.6.   The Copermittees discharge urban runoff into lakes, drinking water 
reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons, the Pacific 
Ocean, and tributaries thereto within one of the eleven hydrologic units (San Juan 
Hydrologic Unit) comprising the San Diego Region as shown in Tables 2a and 2b.  
Some of the receiving water bodies have been designated as impaired by the 
Regional Board and the United States Environmental Protection Agency (USEPA) in 
2006 pursuant to CWA section 303(d).  Also shown in the Tables are the watershed 
management areas (WMAs) as defined in the Regional Board report, Watershed 
Management Approach, January 2002. 
 

                                                                                                                                           
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

40 Abel, P.D, 1996.  Water Pollution Biology. 
41 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  Washington D.C.  EPA 833-R-

00-002. 
42 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 

Program Report, Section 11.  

0002423



Fact Sheet / Technical Report for 28 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

Discussion of Finding C.6.  This finding identifies the Copermittees responsible for 
MS4 discharges in each watershed management area.  The list is identical to Order 
No. R9-2002-01.  The CWA Section 303(d) List of Impaired Waters, 2006 Update has 
been approved by the Regional Board, State Board, and USEPA. 43  This 303(d) list 
identifies waters that do not meet water quality standards after applying certain 
required technology-based effluent limits (“impaired” water bodies).  As part of this 
listing process, states are required to prioritize waters/watersheds for future 
development of Total Maximum Daily Loads (TMDLs).  The listed 303(d) pollutant(s) of 
concern do not necessarily reflect impairment of the entire corresponding WMA or all 
corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Board’s 2006 Section 303(d) List of Water Quality Limited 
Segments.   
 
Finding C.6 is also discussed in RTC 1 (Section X.1) in comment number 15. 
 
Finding C.7.  The Copermittees’ water quality monitoring data submitted to date 
documents persistent violations of Basin Plan water quality objectives for various 
urban runoff-related pollutants (fecal coliform bacteria, total suspended solids, 
turbidity, metals, etc.) at various watershed monitoring stations.   Persistent toxicity 
has also been observed at some watershed monitoring stations.  In addition, 
bioassessment data indicates that the majority of urbanized receiving waters have 
Poor to Very Poor Index of Biotic Integrity ratings.  In sum, the above findings indicate 
that urban runoff discharges are causing or contributing to water quality impairments, 
and are a leading cause of such impairments in Orange County.   
 
Discussion of Finding C.7.   The Copermittees have produced data that 
demonstrates water quality objectives are frequently not met during dry and wet 
weather.  The 2006 Report of Waste Discharge and the 2005-06 Annual Reports 
document that receiving water monitoring stations often fail to meet water quality 
objectives established in the Basin Plan.  Similar conclusions are found in monitoring 
reported to the Regional Board pursuant to Investigative Orders issued between 2001 
and 2006 for Aliso Creek, Salt Creek44, Prima Deshecha45, and North Creek at Doheny 
Beach46.  Monitoring reported to the State Board pursuant to funding grant agreements 
also demonstrates that discharges from MS4s routinely exceed water quality 
objectives. 47,48, 49, 50, 51.   
                                            
43 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-line 

at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html 
44 An Investigative Order was issued on March 6, 2003 to the City of Dana Point for water quality 

conditions of Salt Creek near Monarch Beach. 
45 An Investigative Order was issued on July 3, 2002 to the City of San Clemente and the County of 

Orange for water quality conditions of Prima Deshecha Canada (including Poche Beach). 
46 Investigative Order No. R9-2006-0039 was issued on April 4, 2006 to the City of Dana Point and 

Quantum Ozone, Inc. for an assessment of water quality conditions at North Creek, Doheny Beach. 
47 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 

Water Resources Control Board Agreement No. 02-216-550-0. 
48 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 

Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 
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Water quality in receiving waters downstream of MS4 discharges fail to meet Ocean 
Plan standards52, California Toxics Rule standards53, and Basin Plan objectives.  Data 
submitted in the MS4 Annual Reports indicate that at various times chemical, bacteria, 
pesticide, and metal concentrations may exceed water quality objectives in marine and 
fresh water receiving waters in both wet and dry weather conditions.  Although wet 
weather MS4 effluent data is not generally reported, dry-weather MS4 effluent data 
demonstrates that the effluent contains concentrations of pollutants that would exceed 
receiving water quality objectives. 
 
In most of these watersheds, there are no other significant NPDES permits 
discharging to the creeks.  For instance, there are no live-stream discharges of treated 
waste water in south Orange County. The few NPDES permits in the watersheds are 
mainly for recycled water which only discharges occasionally during the rainy season.  
Because the water quality monitoring indicates exceedances of water quality 
standards and urban runoff is the main source of pollutants in the watersheds, it can 
be inferred that the urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 
 
Finding C.7 is also discussed in the RTC 1 (Section X) in comment number 16 and in 
RTC 2 (Section X.2) in comment number 4. 
 

                                                                                                                                           
49 James Volz. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 

Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

50 Max Anderson. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

51 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 

52 The Basin Plan incorporates terms and conditions of the State Board’s Water Quality Control Plan for 
Ocean Waters of California (Ocean Plan) as a water quality objective for Ocean Waters in the San 
Diego Region. 

53 The California Toxics Rule criteria promulgated by the U.S. EPAUSEPA are directly applicable water 
quality standards for certain priority toxic pollutants in inland surface waters and enclosed bays and 
estuaries in California. 
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Finding C.8.  When natural vegetated pervious ground cover is converted to 
impervious surfaces such as paved highways, streets, rooftops, and parking lots, the 
natural absorption and infiltration abilities of the land are lost.  Therefore, runoff leaving 
a developed urban area is significantly greater in runoff volume, velocity, and peak 
flow rate than pre-development runoff from the same area.  Runoff durations can also 
increase as a result of flood control and other efforts to control peak flow rates.  
Increased volume, velocity, rate, and duration of runoff greatly accelerate the erosion 
of downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5%percent conversion from natural to impervious surfaces.  The 
increased runoff characteristics from new development must be controlled to protect 
against increased erosion of channel beds and banks, sediment pollutant generation, 
or other impacts to beneficial uses and stream habitat due to increased erosive force.     
 
Finding C.9.  Urban development creates new pollution sources as human population 
density increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc. which can either be washed or directly dumped into the MS4.  As a 
result, the runoff leaving the developed urban area is significantly greater in pollutant 
load than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality.   
 
Discussion of Findings C.8 and C.9.   
The Natural Resources Defense Council (NRDC) 1999 Report, “Stormwater 
Strategies, Community Responses to Runoff Pollution” identifies two main causes of 
the storm water pollution problem in urban areas.  Both causes are directly related to 
development in urban and urbanizing areas: 
 

1.  Increased volume and velocity of surface runoff.  There are three types of 
human-made impervious covers that increase the volume and velocity of runoff: 
(i) rooftop, (ii) transportation imperviousness, and (iii) non-porous (impervious) 
surfaces.  As these impervious surfaces increase, infiltration will decrease, 
forcing more water to run off the surface, picking up speed and pollutants.   
 
2.  The concentration of pollutants in the runoff.  Certain industrial, commercial, 
residential and construction activities are large contributors of pollutant 
concentrations in urban runoff.  As human population density increases, it 
brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc.   

 
As a result of these two causes, runoff leaving developed urban areas is significantly 
greater in volume, velocity, and pollutant load than pre-development runoff from the 
same area.     
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By accommodating the traditional approach to storm water management, urbanization 
has also altered the flow regime (rate, magnitude, frequency, timing, and flashiness of 
runoff) that supports aquatic and riparian habitats.  These hydrologic changes are 
driven by the loss of water storage capacity in the watersheds,54 and exacerbated by 
physical alterations of the stream channel network. 55    This relationship between 
urbanization and stream channel integrity has been documented nationally and in 
southern California.  
 
Hydrologic changes from urban development also directly and indirectly adversely 
affect wetlands.  Natural wetlands support many beneficial uses and provide important 
water-quality related ecological services, including pollutant removal, flood attenuation, 
and groundwater recharge.56   The Center for Watershed Protection recently provided 
USEPA with a synthesis of more than 100 scientific studies on the direct and indirect 
impacts of urbanization on wetlands and the role wetlands play in watershed quality.  
The report found that the three changes from land development with the most potential 
to impact wetlands include: Increased storm water runoff; decreased groundwater 
recharge; and flow constriction.57   Each of these changes can often be avoided or 
minimized by implementing site design and hydromodification BMPs. 
 
When Order No. R9-2002-01 was adopted, studies had shown that the level of 
imperviousness in an area strongly correlates with the quality of nearby receiving 
waters.58  One comprehensive study, which looked at numerous areas, variables, and 
methods, revealed that stream degradation occurs at levels of imperviousness as low 
as 10 – 20%percent.59  Stream degradation is a decline in the biological integrity and 
physical habitat conditions that are necessary to support natural biological diversity.  
For instance, few urban streams can support diverse benthic communities with 
imperviousness greater than or equal to 25%percent.60  To provide some perspective, 
a medium density, single-family home area can be from 25%percent to 60%percent 
impervious (variation due to street and parking design).61  
 

                                            
54 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their 

Ecological Significance.  American Fisheries Society Symposium  Vol.47 pp.157-177. 
55 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  

Bioscience Vol. 47, No. 11, pp.769-784. 
56 Wright, Tiffany, et al. 2006. “Direct and Indirect Impacts of Urbanization on Wetland Quality.”  

Prepared by the Center for Watershed Protection.  Available at: http://www.cwp.org. 81p. 
57 Ibid p.26 
58 USEPA, 1999.  Part II.  40 CFR Parts 9, 122, 123, and 124.  National Pollutant Discharge Elimination 

System – Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule.  Federal Register.   

59 Ibid. 
60 Ibid. 
61 Schueler, T.R., 1994.  The Importance of Imperviousness. Watershed Protection Techniques. As 

cited in 64 Fed. Reg. 68725. 

0002427



Fact Sheet / Technical Report for 32 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

More recently, a report on the effects of impervious in southern California streams 
found that local ephemeral and intermittent streams are more sensitive to such effects 
than streams in other parts of the country.  This study, by the Southern California 
Coastal Water Research Program, estimated a threshold of response at a two to three 
percent change in percent of impervious cover in a watershed. 62  This threshold is 
lower than the previously reported estimates by the USEPA that were cited in the Fact 
Sheet for Order No. R9-2002-01. 
 
To demonstrate the principle of increased volume and velocity of runoff from 
urbanization, Figure 1 shows the flow rate of an urban vs. a natural stream.  What the 
figure demonstrates is that urban stream flows have greater peaks and volumes, as 
well as shorter retention times than natural stream flows.  The greater peak flows and 
volumes result in stream degradation through increased erosion of stream banks and 
damage to aquatic habitat.  The shorter retention times result in less time for 
sediments and other pollutants to settle before being carried out to the ocean.  This 
sediment, and the associated pollutants it carries, can be a significant cause of water 
quality degradation.    
 
Figure 1.  Flow Rate of Urban and Natural Streams63 

 
 
Increased volume and velocity of runoff adversely impacts receiving waters and their 
beneficial uses in many ways.  According to the Urban Runoff TAC report,64 increases 
in population density and imperviousness result in changes to stream hydrology 
including: 
 

                                            
62 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 

Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

63 Adapted from Schueler, T.R., 1987.  Controlling Urban Runoff: A Practical Manual for Planning and 
Designing Urban BMPs. Metropolitan Washington Council of Governments. 

64 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  
Nonpoint Source Management Program.   
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1. Increased peak discharges compared to pre-development levels; 
2. Increased volume of storm water runoff with each storm compared to pre-

development levels; 
3. Decreased travel time to reach receiving water; increased frequency and severity 

of floods; 
4. Reduced stream flow during prolonged periods of dry weather due to reduced 

levels of infiltration; 
5. Increased runoff velocity during storms due to a combination of effects of higher 

discharge peaks, rapid time of concentration, and smoother hydraulic surfaces 
from channelization; and 

6. Decreased infiltration and diminished ground water recharge. 
 
Even though the rainfall depths in arid watersheds are lower, watershed development 
can greatly increase peak discharge rates during rare flood events.65  A study 
conducted in arid watersheds around Riverside, CA showed that, over two decades, 
impervious cover increased from 9%percent to 22%percent, which resulted in an 
increase of more than 100%percent in the peak flow rate for the two-year storm event.  
The study also showed that the average annual storm water runoff volume had 
increased by 115%percent to 130%percent over the same time span.66 
 
Regarding the impact of urban development on urban runoff pollutant loads, the 
Regional Board’s Basin Plan states:  

 
Nonpoint source pollution is primarily the result of man’s uses of land such as 
urbanization, roads and highways, vehicles, agriculture, construction, industry, 
mineral extraction, physical habitat alteration (dredging/filling), 
hydromodification (diversion, impoundment, channelization), silviculture 
(logging), and other activities which disturb land.67 As a result, when rain falls on 
and drains through urban freeways, industries, construction sites, and 
neighborhoods it picks up a multitude of pollutants.  The pollutants can be 
dissolved in the runoff and quickly transported by gravity flow through a vast 
network of concrete channels and underground pipes referred to as storm water 
conveyance systems.  Such systems ultimately discharge the polluted runoff, 
without treatment, into the nation’s creeks, rivers, estuaries, bays, and oceans.68   
 

                                            
65 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection.  P. 695-706. 
66 Ibid. 
67 Regional Board, 1994. Water Quality Control Plan for the San Diego Basin. P. 4-66. 
68 Ibid. P. 4-69 - 4-70. 
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According to the Center for Watershed Protection, urbanization strongly shapes the 
quality of both surface and ground water in arid and semi-arid regions of the 
southwest.  Since rain events are so rare, pollutants have more time to build up on 
impervious surfaces compared to humid regions.  Therefore, the pollutant 
concentrations of storm water runoff from arid watersheds tends to be higher than that 
of humid watersheds.69   The effect of antecedent rainfall events is demonstrated in a 
recent report from the California Department of Transportation (Caltrans) that found 
the concept of a seasonal first flush is applicable to the southern California climate.70 
 
Findings C.8 and C.9 are also discussed in RTC 1 (Section X.1) in comment numbers 
17 and 34. 
 
Finding C.10.  Development and urbanization especially threaten environmentally 
sensitive areas (ESAs), such as water bodies designated as supporting a RARE 
beneficial use (supporting rare, threatened or endangered species) and CWA 303(d)-
impaired water bodies.  Such areas have a much lower capacity to withstand pollutant 
shocks than might be acceptable in other areas.  In essence, development that is 
ordinarily insignificant in its impact on the environment may become significant in a 
particularly sensitive environment.  Therefore, additional control to reduce pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 
 
Discussion of Finding C.10.  ESAs are defined in the Order as “Areas that include 
but are not limited to all CWA Section 303(d) impaired water bodies; areas designated 
as Areas of Special Biological Significance by the Basin Plan ; water bodies 
designated with the RARE beneficial use by the Basin Plan; areas designated as 
preserves or their equivalent under the Natural Communities Conservation Program 
within the Cities and County of Orange; and any other equivalent environmentally 
sensitive areas which have been identified by the Copermittees.”   
 

                                            
69 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection.  P. 695-706. 
70 Stenstrom, Michael and Masoud Kayhanian, 2005.  First Flush Phenomenon Characterization. 

Prepared for Caltrans. Report No. CTSW-RT-05-73-02.6   Study jointly performed by UCLA and 
UCD. Most of the data presented was collected from three highly urbanized highway sites in west Los 
Angeles. Much effort went into developing a quantitative way of defining the mass first flush. Other 
aspects include: variability of water quality during storm events, litter characteristics, correlation 
among constituents, first flush of organics and particle size distribution, new methods for measuring 
oil and grease, and grab and composite sampling strategies. The report is available on-line at: 
http://www.dot.ca.gov/hq/env/stormwater/special/newsetup/ 
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Areas that meet this definition are inherently sensitive habitats containing unique, rare, 
threatened, or endangered species, or are not achieving their designated beneficial 
uses.  As discussed above, urban runoff is known to contain a wide range of pollutants 
and have demonstrated toxicity to plants and animals.  Therefore, it is necessary to 
apply additional controls for developments within, adjacent to, or directly discharging to 
ESAs.  This need for additional controls is addressed within each component of the 
Order.  USEPA supports the requirement for additional controls, stating “For 
construction sites that discharge to receiving waters that do not support their 
designated use or other waters of special concern, additional construction site controls 
are probably warranted and should be strongly considered.”71  Further support for 
requiring additional controls to reduce pollutants in discharges to ESAs can be found 
in Mitigation of Storm Water Impacts From New Developments in Environmentally 
Sensitive Areas, a technical report written by the LARWQCB.72 
 
ESAs within the area subject to this Order are expected to be substantially similar to 
the previous Order.  Additions may be necessary once the South County Natural 
Community Conservation Plan/Habitat Conservation Plan (NCCP/HCP) is formally 
adopted.  Other modifications may reflect updated descriptions or findings of 
threatened or endangered aquatic species.  
 
Finding C.10 is also discussed in RTC 1 (Section X.1) in comment number 18. 
 
Finding C.11.  Although dependent on several factors, the risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas) 
are not significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural processes 
of filtering and transformation that occur in the soil); (2) taking reasonable steps to 
prevent the illegal disposal of wastes; (3) protecting footings and foundations; and (4) 
ensuring that each drainage feature is adequately maintained in perpetuity; and (5) 
pretreatment.   
 

                                            
71 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
72 LARWQCB, 2001.  Mitigation of Storm Water Impacts From New Developments In Environmentally 

Sensitive Areas.   
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Discussion of Finding C.11.   Infiltration is an effective means for managing urban 
runoff.  However, measures must be taken to protect groundwater quality when 
infiltration of urban runoff is implemented.  USEPA supports urban runoff infiltration 
and provides guidance for protection of groundwater:  “With a reasonable degree of 
site-specific design considerations to compensate for soil characteristics, infiltration 
may be very effective in controlling both urban runoff quality and quantity problems.  
This strategy encourages infiltration of urban runoff to replace the natural infiltration 
capacity lost through urbanization and to use the natural filtering and sorption capacity 
of soils to remove pollutants; however, the potential for some types of urban runoff to 
contaminate groundwater through infiltration requires some restrictions.”73  The 
restrictions placed on urban runoff infiltration in this Order are based on 
recommendations provided by the USEPA Risk Reduction Engineering Laboratory.  
The State Board found in Order WQ 2000-11 on the appeal of the LARWQCB’s 
Standard Urban Storm Water Mitigation Plan (SUSMP) requirements that the guidance 
provided in the above referenced document by the USEPA Risk Reduction 
Engineering Laboratory is sufficient for the protection of groundwater quality from 
urban runoff infiltration.  To further protect groundwater quality, the Order also includes 
guidance from the LARWQCB,74 the State of Washington,75 and the State of 
Maryland.76  Subsequently, the California Storm Water Quality Association (CASQA) 
has produced technical guidance for post-construction treatment BMPs to protect 
ground water quality77. 
 
Finding C.11 is also discussed in RTC 1 (Section X.1) in comment number 24. 
 
 

                                            
73 USEPA, 1994.  Potential Groundwater Contamination from Intentional and Nonintentional Stormwater 

Infiltration.  EPA 600 SR-94 051. 
74 LARWQCB, 2000.  Standard Urban Storm Water Mitigation Plan for Los Angeles County and Cities in 

Los Angeles County.     
75 Washington State Department of Ecology, 1999.  Draft Stormwater Management in Washington 

State.  Volume V – Runoff Treatment BMPs. Pub. No. 99-15.  
76 Maryland Department of the Environment, 1999.  2000 Maryland Stormwater Design Manual. Volume 

I.  
77 CASQA.  The New Development and Redevelopment Handbook, 2003. Available on-line at 

http://www.cabmphandbooks.org/Development.asp 

0002432



Fact Sheet / Technical Report for 37 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

D. Urban Runoff Management Programs 
 
Finding D.1.a. This Order specifies requirements necessary for the Copermittees to 
reduce the discharge of pollutants in urban runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to the 
contrary, this continual assessment, revision, and improvement of urban runoff 
management program implementation is expected to ultimately achieve compliance 
with water quality standards.   
 
Discussion of Finding D.1.a.  Under CWA section 402(p), municipalities are required 
to reduce the discharge of pollutants from their MS4s to the maximum extent 
practicable (MEP).  MEP is the critical technology-based performance standard that 
municipalities must attain.  The MEP standard is an ever-evolving, flexible, and 
advancing concept, which considers technical and economic feasibility.  As knowledge 
about controlling urban runoff continues to evolve, so does that which constitutes 
MEP.  Reducing the discharge of storm water pollutants to the MEP requires 
Copermittees to assess each program component and revise activities, control 
measures, best management practices (BMPs), and measurable goals, as necessary 
to meet MEP.    
 
To achieve the MEP standard, municipalities must employ whatever BMPs are 
technically feasible (i.e., are likely to be effective) and are not cost prohibitive.  The 
major emphasis is on technical feasibility.  Reducing pollutants to the MEP means 
choosing effective BMPs, and rejecting applicable BMPs only where other effective 
BMPs will serve the same purpose, or the BMPs would not be technically feasible, or 
the cost would be prohibitive.  In selecting BMPs to achieve the MEP standard, the 
following factors may be useful to consider: 

 
1. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
2. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
3. Public Acceptance: Does the BMP have public support? 
4. Cost:  Will the cost of implementing the BMP have a reasonable relationship 

to he pollution control benefits to be achieved? 
5. Technical Feasibility: Is the BMP technically feasible considering soils, 

geography, water resources, etc? 
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If a municipality reviews a lengthy menu of BMPs and chooses to select only a few of 
the least expensive BMPs, it is likely that MEP has not been met.  On the other hand, 
if a municipal discharger employs all applicable BMPs except those where it can show 
that they are not technically feasible in the locality, or whose cost is prohibitive, it 
would have met the standard.  Where a choice may be made between two BMPs that 
should provide generally comparable effectiveness, the discharger may choose the 
least expensive alternative and exclude the more expensive BMP.  However, it would 
not be acceptable either to reject all BMPs that would address a pollutant source, or to 
pick a BMP based solely on cost, which would be clearly less effective.  In selecting 
BMPs the municipality must make a serious attempt to comply and practical solutions 
may not be easily dismissed.  In any case, the burden is on the municipal discharger 
to show compliance with its permit.  After selecting BMPs, it is the responsibility of the 
discharger to ensure that all BMPs are implemented.78   
 
A definition of MEP is not provided in either the federal statute or in the federal 
regulations.  The final determination regarding whether a municipality has reduced 
pollutants to the MEP can only be made by the Regional Board or the State Board, 
and not by the municipal discharger.  While the Regional Board or the State Board 
ultimately define MEP, it is the responsibility of the Copermittees to initially propose 
actions that implement BMPs to reduce pollution to the MEP.  In other words, the 
Copermittees’ urban runoff management programs to be developed under the Order 
are the Copermittees’ proposals of MEP.  Their total collective and individual activities 
conducted pursuant to their urban runoff management programs become their 
proposal for MEP as it applies both to their overall effort, as well as to specific 
activities.  The Order provides a minimum framework to guide the Copermittees in 
meeting the MEP standard.   
 
It is the Regional Board’s responsibility to evaluate the proposed programs and 
specific BMPs to determine what constitutes MEP, using the above guidance and the 
court’s 1994 decision in NRDC v. California Department of Transportation, Federal 
District Court, Central District of California.  The federal court stated that a 
Copermittee must evaluate and implement BMPs except where (1) other effective 
BMPs will achieve greater or substantially similar pollution control benefits; (2) the 
BMP is not technically feasible; or (3) the cost of BMP implementation greatly 
outweighs the pollution control benefits.  In the absence of a proposal acceptable to 
the Regional Board, the Regional Board will define MEP by requiring implementation 
of additional measures by the Copermittees. 
 

                                            
78 State Water Resources Control Board, 1993.  Memo Entitled Definition of Maximum Extent 

Practicable. 
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The Copermittees’ continual evolution in meeting the MEP standard is expected to 
achieve compliance with water quality standards.  USEPA has consistently supported 
this expectation.  In its Interim Permitting Approach for Water Quality-Based Effluent 
Limitations (WQBELs) in Storm Water Permits, USEPA states “the interim permitting 
approach uses best management practices (BMPs) in first-round storm water permits, 
and expanded or better-tailored BMPs in subsequent permits, where necessary, to 
provide for attainment of water quality standards.”79  USEPA reiterated its position in 
1999, when it stated regarding the Phase II municipal storm water regulations that 
“successive iterations of the mix of BMPs and measurable goals will be driven by the 
objective of assuring maintenance of water quality standards” and “EPA anticipates 
that a permit for a regulated small MS4 operator implementing BMPs to satisfy the six 
minimum control measures will be sufficiently stringent to protect water quality, 
including water quality standards […].”80 
 
The requirements of the Order are expected to achieve compliance with receiving 
water quality standards.  The approach to be used is the continual assessment, 
revision, and improvement of Copermittee best management practice implementation.  
This approach is consistent with the Clean Water Act and State Board guidance. In 
Defenders of Wildlife v. Browner (1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit states: “Under 33 U.S.C. section 1342 (p)(3)(B)(iii), the 
EPA’s choice to include either management practices or numeric limitations in the 
permits was within its discretion.”  In addition, the approach is consistent with State 
Board Order WQ 99-05, which outlines an iterative approach for achieving compliance 
with water quality standards.   
 
Finding D.1.b.   The Copermittees have generally been implementing the jurisdictional 
urban runoff management programs required pursuant to Order No. R9-2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or contribute 
to violations of water quality standards.81   
 
Discussion of Finding D.1.b.   In response to Order No. R9-2002-01, the 
Copermittees have improved their urban runoff management programs.  For instance, 
comprehensive urban runoff management plans have been developed.  In order to 
implement the plans, the Copermittees have, among other things, developed BMP 
requirements, improved inter- and intra-governmental coordination, improved training 
programs, improved illicit discharge detection procedures, and improved their 
monitoring efforts.  Although the programmatic improvements have led to better 
implementation of BMPs, the Copermittees’ monitoring data demonstrate that 
additional or revised BMPs are necessary to prevent discharges from MS4s from 
causing and contributing to violations of water quality standards.  A discussion of data 
collected by the Copermittees is included in the discussion for Finding C.7.    

                                            
79 Federal Register / Vol. 61, No. 166 / August 26, 1996 / P. 43761. 
80 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68753-68754. 
81 Orange County Storm Water Program, 2006.  Unified Annual Progress Report, Program Effectiveness 

Assessment (San Diego Region). 
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Finding D.1.c.  This Order contains new or modified requirements that are necessary 
to improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management Program 
section, are designed to specifically address these high priority water quality problems.  
Other new or modified requirements address program deficiencies that have been 
noted during audits, report reviews, and other Regional Board compliance assessment 
activities.   
 
Discussion of Finding D.1.c.  The Copermittees are required to update and expand 
their urban runoff management programs on jurisdictional and watershed levels in 
order to improve their efforts to reduce the contribution of pollutants in urban runoff to 
the MEP and meet water quality standards.  Changes to Order No. R9-2002-01’s 
requirements have been made to help ensure these two standards are achieved by 
the Copermittees.   
 
The jurisdictional requirements of the Order have been changed based on findings by 
the Regional Board during typical compliance assurance activities.  The Regional 
Board performed full jurisdictional program audits of 8 of the 13 Copermittees during 
the Order No. R9-2002-01 permit term.  Where the audits found common 
implementation problems, requirements have been altered to better ensure 
compliance.  In addition, the Regional Board conducted detailed reviews of every 
jurisdictional annual report submitted by the Copermittees, including provision of 
specific comments to the Copermittees where improvements were found to be 
needed.  Again, where common reporting issues were found, the Order’s requirements 
have been changed to rectify the issues.  Other changes to jurisdictional requirements 
were based on Regional Board inspection findings or receipt of complaints.82    
 
Finally, many of the required updates to the Copermittees’ programs are based on 
recommendations found in the Copermittees’ ROWD.83  In many instances, the 
Copermittees and the Regional Board have identified similar issues that merit program 
modifications. 
 
To better focus on attainment of water quality standards, the Order’s watershed 
requirements have been improved.  Addressing urban runoff management on a 
watershed scale focuses on water quality results by emphasizing the receiving waters 
within the watershed.  The conditions of the receiving waters drive management 
actions, which in turn focus on the water quality problems of the receiving waters each 
watershed.  Improvements to watershed requirements were also made to facilitate 
better understanding of the requirements between the Regional Board and 
Copermittees. 

                                            
82 Audit reports, report reviews, and inspection reports are available for review at the Regional Board 

office. 
83 All significant changes made to the Order’s requirements are described and explained in detail in Fact 

Sheet section X. 
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Finding D.1.c is also discussed in RTC 1 (Section X.1) in comment number 19. 
 
Finding D.1.d.  Updated Jurisdictional Urban Runoff Management Plans (JURMPs) 
and Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed to 
guide the Copermittees’ urban runoff management efforts and aid the Copermittees in 
tracking urban runoff management program implementation.  It is practicable for the 
Copermittees to update the JURMPs and WURMPs within one year, since significant 
efforts to develop these programs have already occurred.   
 
Discussion of Finding D.1.d.   Development of urban runoff management plans is a 
crucial urban runoff management measure and should be considered a BMP.  The 
plans help organize and focus the Copermittees’ programs and guide their 
implementation.   In its statewide assessment report to USEPA Region IX and the 
State Board, Tetra Tech, Inc. concluded that the lack of a master storm water planning 
document must be considered a serious program deficiency84.  When submitted to the 
Regional Board, the plans provide useful correspondence between the Copermittees 
and the Regional Board.  The Plans also become available for review by the public, 
and thus facilitate public participation in urban runoff management decisions.  Finally, 
while development and submittal of urban runoff management plans are not necessary 
to ensure compliance of the Copermittees’ urban runoff management programs with 
the Order, the Regional Board is provided with a means to track Copermittee 
implementation. 
 
The focus of the Order is on development and implementation of programs which meet 
MEP, rather than creation of Copermittee plans which exhibit MEP.   While the Order 
does not rely upon the plans to ensure MEP and other standards are achieved, the 
plans still serve a useful purpose.  As stated above, the plans serve to organize the 
Copermittees’ efforts to address urban runoff.  As a practical matter, any program of 
the size required by the Order should be documented in writing.  This serves to guide 
implementation of the program by the numerous individuals responsible for program 
implementation. 
 

                                            
84 Tetra Tech, Inc. 2006.  Assessment Report on Tetra Tech’s Support of California’s MS4 Stormwater 

Program.  Produced for U.S. EPAUSEPA Region IX and the California State and Regional Water 
Quality Control Boards. 
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Urban runoff management plans are not necessary for ensuring compliance with the 
Order because the Order itself contains sufficient detailed requirements to ensure that 
compliance with discharge prohibitions, receiving water limits, and the narrative 
standard of MEP are achieved.  Implementation by the Copermittees of programs in 
compliance with the Order’s requirements, prohibitions, and receiving water limits is 
the pertinent compliance standard to be used under the Order, as opposed to 
assessing compliance by reviewing the Copermittees’ implementation of their plans 
alone.  The Regional Board ensures compliance with the Order by reviewing annual 
reports, conducting inspections, performing audits, and through other general program 
oversight. 
 
Urban runoff management plans are particularly important and useful for municipalities 
when program implementation is spread across several departments and/or when 
municipalities experience staff turnover.85   Each Copermittee relies on multiple 
employees or contractors for program implementation, but the spread of responsibility 
varies among Copermittees.86   Written jurisdictional plans ensure appropriate 
coordination within each municipality.   
 
Copermittees’ urban runoff management plans are simply descriptions of their urban 
runoff management programs required under the Order.  These plans serve as 
procedural correspondence which guides program implementation and aids the 
Copermittees and Regional Board in tracking implementation of the programs.  In this 
manner, the plans are not functional equivalents of the Order.  For these reasons, the 
Copermittees’ urban runoff management plans need not be an enforceable part of the 
Order. 
 
The Copermittees’ plans and programs can be updated within one year because much 
of their plans and programs are already in existence.  In fact, many parts of their plans 
and programs have been in place for 15 years. Moreover, the adoption of Order No. 
R9-2002-01 required a larger scale reorganization of the Copermittees’ programs than 
Tentative Order No. R9-2007-00022008-0001, but also allowed one year for program 
updates.  The Copermittees were generally able to meet the time schedule required 
under Order No. R9-2002-01. 
 
Finding D.1.e.   Pollutants can be effectively reduced in urban runoff by the 
application of a combination of pollution prevention, source control, and treatment 
control BMPs.  Pollution prevention is the reduction or elimination of pollutant 
generation at its source and is the best “first line of defense”.  Source control BMPs 
(both structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and out 
of receiving waters).  Treatment control BMPs remove pollutants from urban runoff.   
 

                                            
85 Tetra Tech, Inc. 2005.  Program Evaluation Report.  Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
86 Responsible departments and employees are described in the 2005-06 Annual Reports for the MS4 

programs.  
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Discussion of Finding D.1.e.  The State Board finds in its Order No. WQ 98-01 that 
BMPs are effective in reducing pollutants in urban runoff, stating that “implementation 
of BMPs [is] generally the most appropriate form of effluent limitations when designed 
to satisfy technology requirements, including reduction of pollutants to the maximum 
extent practicable.”  A State Board TAC further supports this finding by recommending 
“that nonpoint source pollution control can be accomplished most effectively by giving 
priority to [BMPs] in the following order: 
 

1. Pollution Prevention – implementation of practices that use or promote 
pollution free alternatives; 

2. Source Control – implementation of control measures that focus on 
preventing or minimizing urban runoff from contacting pollution sources; 

3. Treatment Control – implementation of practices that require treatment of 
polluted runoff either onsite or offsite.”87 

 
Pollution prevention, the reduction or elimination of pollutant generation at its source, 
is an essential aspect of BMP implementation.  Fewer pollutants are available to be 
washed from urban areas when the generation of pollutants by urban activities is 
limited.  Thus, pollutant loads in storm water discharges are reduced from these areas.  
In addition, there is no need to control or treat pollutants that are never generated.88   
Furthermore, pollution prevention BMPs are generally more cost effective than 
removal of pollutants by treatment facilities or cleanup of contaminated media.89,90 
 
In the Pollution Prevention Act of 1990, Congress established a national policy that 
emphasizes pollution prevention over control and treatment.  CWC section 13263.3(a) 
also supports pollution prevention, stating “The Legislature finds and declares that 
pollution prevention should be the first step in a hierarchy for reducing pollution and 
managing wastes, and to achieve environmental stewardship for society.  The 
Legislature also finds and declares that pollution prevention is necessary to support 
the federal goal of zero discharge of pollutants into navigable waters.”  Finally, the 
Basin Plan also supports this finding by stating “To eliminate pollutants in storm water, 
one can either clean it up by removing pollutants or prevent it from becoming polluted 
in the first place.  Because of the overwhelming volume of storm water and the 
enormous costs associated with pollutant removal, pollution prevention is the only 
approach that makes sense.”91 
 

                                            
87 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  

Nonpoint Source Management Program.   
88 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
89 Devinny, J.S. et al. 2004.  Alternative Approaches to Stormwater Quality Control. Prepared for the Los 

Angeles Regional Water Quality Control Board.  Found as Appendix H to NPDES Stormwater Cost 
Survey. Prepared for the California State Water Resources Control Board by the Office of Water 
Programs California State University, Sacramento.  Available on-line at:  
http://www.owp.csus.edu/research/npdes/ 

90 Schueler, T.R.., 2000. Center for Watershed Protection.  Assessing the Potential for Urban 
Watershed Restoration, Article 142. 

91 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9. 
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USEPA also supports the utilization of a combination of BMPs to address pollutants in 
urban runoff.  For example, USEPA has found there has been success in addressing 
illicit discharge related problems through BMP initiatives like storm drain stenciling and 
recycling programs, including household hazardous waste special collection days.92  
Structural BMP performance data has also been compiled and summarized by 
USEPA.93  This data indicates that structural BMPs can be effective in reducing 
pollutants in urban runoff discharges.  
 
The summary provides the performance ranges of various types of structural BMPs for 
removing suspended solids, nutrients, pathogens, and metals from storm water flows.  
These pollutants are generally a concern in storm water in the San Diego Region and 
Orange County.94   For suspended solids, the least effective structural BMP type was 
found to remove 30-65%percent of the pollutant load, while the most effective was 
found to remove 65-100%percent of the pollutant load.  For nutrients, the least 
effective structural BMP type was found to remove 15-45%percent of the pollutant 
load, while the most effective was found to remove 65-100%percent of the pollutant 
load.  For pathogens, the least effective structural BMP type was found to remove 
<30%percent of the pollutant load, while the most effective was found to remove 65-
100%percent of the pollutant load.  For metals, the least effective structural BMP type 
was found to remove 15-45%percent of the pollutant load, while the most effective was 
found to remove 65-100%percent of the pollutant load. 
 
Several studies conducted in the last few years have measured the effectiveness of 
urban runoff treatment BMPs in southern Orange County.  Studies have been 
conducted on both dry weather and wet weather flows.  Each demonstrates that 
treatment control BMPs can, to varying degrees, remove pollutants from urban runoff, 
but that pollution prevention and source control BMPs are necessary to reduce 
pollutant discharges to the point of supporting water quality objectives in the receiving 
waters.  A partial list of such studies includes: 
 

1. “Assessment of Best Management Practice (BMP) Effectiveness” by the 
Southern California Coastal Water Research Project (SCCWRP).95  This project 
assesses the effectiveness of BMPs in southern California for improving water 
quality related to toxicity.   

 

                                            
92 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-

Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges. 64 FR 68728. 

93 USEPA, 1999. Preliminary Data Summary of Urban Storm Water Best Management Practices. EPA 
821-R-99-012. 

94 Orange County Stormwater Program, Appendix E1 BMP Effectiveness and Applicability for Orange 
County (updated June 2005). 

95 Jeffrey S. Brown and Steven M. Bay 2005.  Assessment of Best Management Practice (BMP) 
Effectiveness.  SCCWRP Technical Report 461. 
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2. “Final Report for the Del Obispo Storm Drain Project” by the City of Dana 
Point.96  This report assesses the implementation of a solids removal unit and 
low-flow diversion project. 

 
3. “Final Report for the Alipaz Storm Drain Treatment and Low Flow Diversion 

Project” by the City of Dana Point.97  This report assesses the implementation 
of a solids removal unit and low-flow diversion project. 

 
4. “Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria 

Disinfection Project” by the County of Orange.98   This report assesses the 
implementation of an ultraviolet system within a box culvert. 

 
5. Final Report for J01P28 Interim Water Quality Improvement Package Plant Best 

Management Practices.99  This report assesses the implementation of an 
ultraviolet treatment system at an inland waters storm drain outfall. 

 
6. “Final Report for Wetland Capture and Treatment (WetCAT) Network” by the 

City of Laguna Niguel.100  This report assesses the implementation of 
constructed wetlands.  

 
Results of these recent studies demonstrate that treatment at the MS4 outfalls for 
pollutants that have already been discharged into the MS4 is generally unlikely to 
reduce pollutant concentrations to levels that would support water quality objectives.  
 
It is important to note that the Clean Water Act and NPDES federal regulations clearly 
require control of discharges into the MS4.  Section 402(p)(3)(B)(ii) of the Clean Water 
Act states that MS4 permits must "prohibit non-storm water discharges into the storm 
sewers."  40 CFR 122.26(d)(2)(iv)(B) requires Copermittees to "detect and remove […] 
illicit discharges and improper disposal into the storm sewer."  40 CFR 
122.26(d)(2)(iv)(D) requires the Copermittees to "reduce pollutants in storm water 
runoff from construction sites to the municipal storm sewer system."   
 

                                            
96 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 

Water Resources Control Board Agreement No. 02-216-550-0. 
97 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 

Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

98 Volz, James. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

99 Anderson, Max. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

100 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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The Order's approach to regulating discharges into and from the MS4 is in accordance 
with State Board Order WQ 2001-15.  In that order, the State Board reviewed the San 
Diego County permit (Order No. 2001-01) requirements and made one change to one 
prohibition.101  The Order upheld all other requirements of the current permit.  Order  
No. R9-2007-00022008-0001 incorporates the one change made by the State Board, 
and continues the approach of Order No. 2001-01 (the basis for the current permit), as 
it was upheld by the State Board in Order WQ 2001-15.  State Board Order WQ 2001-
15 supports such requirements, stating:  "It is important to emphasize that dischargers 
into MS4s continue to be required to implement a full range of BMPs, including source 
control." 
 
The Court of Appeals, Fourth Appellate District, found that the current permit's 
approach to regulation of discharges into the MS4 was appropriate.  Since the 
Tentative Order utilizes the same approach, the court decision supports the Tentative 
Order's requirements. 
 
Finding D.1.e is also discussed in RTC 1 (Section X.1) in comment number 20. 
 
Finding D.1.f.  Urban runoff needs to be addressed during the three major phases of 
urban development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which is 
not guided by water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can impact 
receiving water beneficial uses.  Construction sites without adequate BMP 
implementation result in sediment runoff rates which greatly exceed natural erosion 
rates of undisturbed lands, causing siltation and impairment of receiving waters.  
Existing urban development generates substantial pollutant loads which are 
discharged in urban runoff to receiving waters. 
 
Discussion of Finding D.1.f.   MS4 permits are issued to municipalities because of 
their land use authority.  The ultimate responsibility for the pollutant discharges, 
increased runoff, and inevitable long-term water quality degradation that results from 
urbanization lies with local governments.  This responsibility is based on the fact that it 
is the local governments that have authorized the urbanization (i.e., conversion of 
natural pervious ground cover to impervious urban surfaces) and the land uses that 
generate the pollutants and runoff.  Furthermore, the MS4 through which the pollutants 
and increased flows are conveyed, and ultimately discharged into natural receiving 
waters, are owned and operated by the same local governments.  In summary, the 
Copermittees under the Order are responsible for discharges into and out of their 
MS4s because (1) they own and operate the MS4; and (2) they have the legal 
authority that authorizes the very development and land uses with generate the 
pollutants and increased flows in the first place.   

                                            
101 The State Board removed the prohibition of discharges into the MS4 that cause or contribute to 

exceedances of water quality objectives.  The revision allows for treatment of storm water flows once 
the pollutants have entered the MS4.  It does not affect the effective prohibition on certain dry-
weather flows into the MS4 that is required by the Clean Water Act. 
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For example, since grading cannot commence prior to the issuance of a local grading 
permit, the Copermittees have a built-in mechanism to ensure that all grading activities 
are protective of receiving water quality.  The Copermittee has the authority to withhold 
issuance of the grading permit until the project proponent has demonstrated to the 
satisfaction of the Copermittee that the project will not violate their ordinances or 
cause the Copermittee to be in violation of its MS4 permit.  Since the Copermittee will 
ultimately be held responsible for any discharges from the grading project by the 
Regional Board, the Copermittee will want to use its own permitting authority to ensure 
that whatever measures the Copermittee deems necessary to protect discharges into 
its MS4 are in fact taken by the project proponent. 
 
The Order holds the local government accountable for this direct link between its land 
use decisions and water quality degradation.  The Order recognizes that each of the 
three major stages in the urbanization process (development planning, construction, 
and the use or operational stage) are controlled by and must be authorized by the 
local government.  Accordingly, this permit requires the local government to 
implement, or require others to implement, appropriate best management practices to 
reduce pollutant discharges and increased flow during each of the three stages of 
urbanization. 
 
Including plans for BMP implementation during the design phase of new development 
and redevelopment offers the most cost effective strategy to reduce urban runoff 
pollutant loads to surface waters.102  The Phase II regulations for small municipalities 
reflect the necessity of addressing urban runoff during the early planning phase.  Due to 
the greater water quality concerns generally experienced by larger municipalities, Phase 
II requirements for small municipalities are also applicable to larger municipalities such 
as the Copermittees.  The Phase II regulations direct municipalities to develop, 
implement, and enforce a program to address storm water runoff from new development 
and redevelopment projects that disturb greater than or equal to one acre, including 
projects less than one acre that are part of a larger common plan of development or 
sale.  The program must ensure that controls are in place that would prevent or 
minimize water quality impacts.  This includes developing and implementing strategies 
which include a combination of structural and/or non-structural BMPs appropriate to the 
locality.  The program must also ensure the adequate long-term operation and 
maintenance of BMPs.103  USEPA expands on the Phase II regulations for urban 
development when it recommends that Copermittees: 
 

                                            
102 USEPA, 2000. Storm Water Phase II Compliance Assistance Guide. EPA 833-R-00-002.  
103 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-

Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 64 FR 68845. 
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“Adopt a planning process that identifies the municipality’s program goals (e.g., 
minimize water quality impacts resulting from post-construction runoff from new 
development and redevelopment), implementation strategies (e.g., adopt a 
combination of structural and/or non-structural BMPs), operation and 
maintenance policies and procedures, and enforcement procedures.  In 
developing your program, you should consider assessing existing ordinances, 
policies, programs and studies that address storm water runoff quality.”   

 
Management of urban runoff during the construction phase is also essential.  USEPA 
explains in the preamble to the Phase II regulations that storm water discharges 
generated during construction activities can cause an array of physical, chemical, and 
biological water quality impacts.  Specifically, the biological, chemical and physical 
integrity of the waters may become severely compromised due to runoff from 
construction sites.  Fine sediment from construction sites can adversely affect aquatic 
ecosystems by reducing light penetration, impeding sight-feeding, smothering benthic 
organisms, abrading gills and other sensitive structures, reducing habitat by clogging 
interstitial spaces within the streambed, and reducing intergravel dissolved oxygen by 
reducing the permeability of the bed material.  Water quality impairment also results, in 
part, because a number of pollutants are preferentially absorbed onto mineral or organic 
particles found in fine sediment.  The interconnected process of erosion (detachment of 
the soil particles), sediment transport, and delivery is the primary pathway for 
introducing key pollutants, such as nutrients, metals, and organic compounds into 
aquatic systems.104 
 
Finally, urban runoff from existing development must be addressed.  The 
Copermittees’ monitoring data exhibits that significant water quality problems exist in 
receiving waters which receive urban runoff from areas with extensive existing 
development, such as Aliso Creek.  Source identification, BMP requirements, 
inspections, and enforcement are all important measures which can be implemented 
to address urban runoff from existing development.  USEPA supports inspections and 
enforcement by municipalities when it states “Effective inspection and enforcement 
requires […] penalties to deter infractions and intervention by the municipal authority to 
correct violations.  Enforcement mechanisms […] also must be described.”105 
 
Finding D.1.f is also discussed in RTC 1 (Section X.1) in comment number 20. 
 
Finding D.1.g.  Annual reporting requirements included in this Order are necessary to 
meet federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   
 
Discussion of Finding D.1.g.  The annual reporting requirements are consistent with 
federal NPDES regulation 40 CFR 122.41, which states: 

  

                                            
104 Ibid., 64 FR 68728.  
105 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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“The operator of a large or medium municipal separate storm sewer system of a 
municipal separate storm sewer system that has been designated by the 
Director under section 122.26(a)(1)(v) of this part must submit an annual report 
by the anniversary of the date of the issuance of the permit for such a system.  
The report shall include: (1) The status of implementing the components of the 
storm water management program that are established as permit conditions; (2) 
Proposed changes to the storm water management program that are 
established as permit condition,  Such proposed changes shall be consistent 
with § 122.26(d)(2)iii) of this part; (3) Revisions, if necessary, to the assessment 
of controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)iv) and (d)(2)(v) of this part; (4) A summary of data, including 
monitoring data, that is accumulated throughout the reporting year; (5) Annual 
expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and 
public education programs; and (7) Identification of water quality improvements 
or degradation.” 
 

CWC section 13267 provides that “the regional board may require that any person 
who has discharged […] shall furnish, under penalty of perjury, technical or monitoring 
reports which the regional board requires.”   
 
The Regional Board must assess the reports to ensure that the Copermittees’ 
programs are adequate to assess and address water quality.  The reporting 
requirements can also be useful tools for the Copermittees to review, update, or revise 
their programs.  Areas or issues which have received insufficient efforts can also be 
identified and improved. 
 
Finding D.2.a.  The Standard Urban Storm Water Mitigation Plan (SUSMP) 
requirements contained in this Order are consistent with Order WQ-2000-11 adopted 
by the State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which essentially 
require that urban runoff generated by 85 percent of storm events from specific 
development categories be infiltrated or treated, reflect the MEP standard.  The order 
also found that the SUSMP requirements are appropriately applied to the majority of 
the Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline outlets 
(RGOs), in SUSMPs.   
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Discussion of Finding D.2.a.   The post-construction requirements and design 
standards contained in the SUSMP section of Order No. R9-2007-00022008-0001 
constitute MEP consistent with State Board guidance, court decisions, and Regional 
Board requirements.  The State Board and Regional Boards have made several recent 
decisions in regards to inclusion of SUSMP requirements in MS4 permits.  In a 
precedential decision, State Board WQ Order No. 2000-11, the State Board found that 
the SUSMP provisions constitute MEP for addressing pollutant discharges resulting 
from Priority Development Projects.  The provisions of the SUSMP section of the 
Order are also consistent with those previously issued by the Regional Board for 
Orange County (Order No. R9-2002-0001) and San Diego County (Order  
Nos. R9-2001-01 and R9-2007-0001), as well as requirements in the Los Angeles 
County MS4 permit (Order No. R4-2001-182).  In State Board Order WQ 2001-15, the 
State Board reaffirmed that SUSMP requirements constitute MEP.  Moreover, the 
SUSMP requirements of the San Diego County MS4 permit (Order No. R9-2001-01) 
were upheld when the California State Supreme Court declined to hear the matter on 
appeal. 
 
Finding D.2.b.  Controlling urban runoff pollution by using a combination of onsite 
source control and Low Impact Development (LID) site design BMPs augmented with 
treatment control BMPs before the runoff enters the MS4 is important for the following 
reasons:  (1) Many end-of-pipe BMPs (such as diversion to the sanitary sewer) are 
typically ineffective during significant storm events.  Whereas, onsite source control 
BMPs can be applied during all runoff conditions; (2) End-of-pipe BMPs are often 
incapable of capturing and treating the wide range of pollutants which can be 
generated on a sub-watershed scale; (3) End-of-pipe BMPs are more effective when 
used as polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between the 
source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in the effort to 
educate the public regarding sources of pollution and their prevention.  
 
Discussion of Finding D.2.b.  Many end-of-pipe BMPs are designed for low flow 
conditions because their end-of-pipe location prevents them from being designed for 
large storm events.  This results in the end-of-pipe BMPs being overwhelmed, 
bypassed, or ineffective during larger storm events more frequently than onsite BMPs 
designed for larger storms.  BMPs are also frequently most effective for a particular 
type of pollutant (such as sediment).  Such BMPs may be appropriate for small sites 
with a limited suite of pollutants generated; however, end-of-pipe BMPs must typically 
be able to address a wide range of pollutants generated by a sub-watershed, limiting 
their effectiveness and/or increasing costs.  Moreover, the location of some end-of-
pipe BMPs allow for untreated pollutants to be discharged to and degrade receiving 
waters prior to their reaching the BMPs.  This fails to protect receiving waters, which is 
the purpose of BMP implementation.  In addition, opportunities to educate the public 
regarding urban runoff pollution can be lost when end-of-pipe BMPs are located away 
from pollutant sources and out of sight.  Onsite BMPs can lead to a better public 
understanding of urban runoff issues since their presence can provide a visible and/or 
tangible lesson in pollution prevention.        
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Finding D.2.c. Use of Low-Impact Development (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of urban 
runoff discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs help 
preserve and restore the natural hydrologic cycle of the site, allowing for filtration and 
infiltration which can greatly reduce the volume, peak flow rate, velocity, and pollutant 
loads of urban runoff.   
 
Discussion of Finding D.2.c.  The use of LID site design BMPs helps reduce the 
amount of impervious area associated with urbanization and allows storm water to 
infiltrate into the soil.  Natural vegetation and soil filters urban runoff and reduces the 
volume and pollutant loads of storm water.  Studies have revealed that the level of 
imperviousness resulting from urbanization is strongly correlated with the water quality 
impairment of nearby receiving waters.106  In many cases, the impacts on receiving 
waters due to changes in hydrology can be more significant than those attributable to 
the contaminants found in storm water discharges.107   These impacts include stream 
bank erosion (increased sediment load and subsequent deposition), benthic habitat 
degradation, and decreased diversity of macroinvertebrates.  Although conventional 
BMPs do reduce pollutant loads, they may not effectively control adverse effects from 
changes in the discharge hydrologic conditions.108   
 
The Order includes requirements for developments to include site design BMPs that 
mimic or replicate the natural hydrologic cycle.  Open space designs which maximize 
pervious surfaces and retention of “natural” drainages have been found to reduce both 
the costs of development and pollutant export.109  Moreover, USEPA finds including 
plans for a “natural” site design and BMP implementation during the design phase of 
new development and redevelopment offers the most cost effective strategy to reduce 
pollutant loads to surface waters.110   In addition, a recent U.S. Department of Housing 
and Urban Development guidance document on low-impact development notes that 
the use of LID-based storm water management design allows land to be developed, 
but in a cost-effective manner that helps mitigate potential environmental impacts.111 
 
Finding D.2.c is also discussed in RTC 1 (Section X.1) in comment number 30. 
                                            
106 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 

– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

107 Ibid. 
108 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
109 Center for Watershed Protection, 2000.  “The Benefits of Better Site Design in Residential 

Subdivisions.”  Watershed Protection Techniques.  Vol. 3. No. 2. 
110 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 

– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 

111   U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 
2003.  “The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA.  131p. 
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Finding D.2.d.  Retail Gasoline Outlets (RGOs) are significant sources of pollutants in 
urban runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace metals 
(including copper and zinc) than other urban areas.   
 
Discussion of Finding D.2.d.  RGOs are included in the Order as a Priority 
Development Project category because RGOs produce significantly greater loadings 
of hydrocarbons and trace metals (including copper and zinc) than other urban areas.  
To meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) an ADT of 100 or more 
vehicles per day.  These are appropriate thresholds since vehicular development size 
and volume of traffic are good indicators of potential impacts of urban runoff from 
RGOs on receiving waters.   
 
This finding has been added to satisfy State Board WQ Order No. 2000-11’s 
requirements for including RGOs as a Priority Development Category.  Order No. 
2000-11 acknowledged that a threshold (size, average daily traffic, etc.) appropriate to 
trigger SUSMP requirements should be developed for RGOs and that specific findings 
regarding RGOs should be included in MS4 permits to justify the requirement.112  
Additional detail to support the inclusion of RGOs can be found in the Fact Sheet 
discussion of Section X.D.1.d.2.j.  
 
Finding D.2.d is also discussed in the Response to Comments document  
(Section X) in comment number 29. 
 
Finding D.2.e. Heavy industrial sites are significant sources of pollutants in urban 
runoff.  Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, source 
control, and treatment control BMPs are needed at heavy industrial sites in order to 
meet the MEP standard.  These BMPs are necessary where the heavy industrial site is 
larger than one acre.  The one acre threshold is appropriate, since it is consistent with 
requirements in the Phase II NPDES storm water regulations that apply to small 
municipalities. 
 

                                            
112 State Board, 2000.  Order WQ 2000-11.  In the Matter of the Petitions of The Cities Of Bellflower, Et 

Al., The City Of Arcadia, And Western States Petroleum Association Review of January 26, 2000 
Action of the Regional Board And Actions and Failures to Act by both the California Regional Water 
Quality Control Board, Los Angeles Region and Its Executive Officer Pursuant to Order No. 96-054, 
Permit for Municipal Storm Water and Urban Run-Off Discharges Within Los Angeles County 
[NPDES NO. CAS614001] SWRCB/OCC FILES A-1280, A-1280(a) and A-1280(b) 
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Discussion of Finding D.2.e.    Heavy industrial sites can be a significant source of 
pollutants in urban runoff.  In an extensive review of storm water literature, the 
LARWQCB found widespread support for the finding that "industrial and commercial 
activities can also be considered hot spots as sources of pollutants.”  It also found that 
"industrial and commercial areas were likely to be the most significant pollutant source 
areas" of heavy metals.113   Likewise, runoff from heavy industry in the Santa Clara 
Valley has been found to be extremely toxic. 114   These findings are corroborated by 
USEPA, which states in the preamble to the 1990 Phase I NPDES storm water 
regulations that "Because storm water from industrial facilities may be a major 
contributor of pollutants to municipal separate storm sewer systems, municipalities are 
obligated to develop controls for storm water discharges associated with industrial 
activity through their system in their storm water management program."  Since heavy 
industrial sites can be a significant source of pollutants in urban runoff in a manner 
similar to other SUSMP project categories such as commercial development or 
automotive repair shops, it is appropriate to include heavy industrial sites as a SUSMP 
category in the Order.  
 
The Phase I NPDES storm water regulations require the Copermittees to "control 
through ordinance, permit, contract, order, or similar means, the contribution of 
pollutants to the municipal storm sewer by storm water discharges associated with 
industrial activity and the quality of storm water discharged from sites of industrial 
activity" (40 CFR 122.26(d)(2)(i)).  In addition, it has been established that the MEP 
standard for the control of urban runoff from new development projects includes 
incorporation of the SUSMP requirements.  Since the Copermittees must both control 
pollutants from industrial sites and meet the MEP standard for new development, it is 
appropriate to apply the SUSMP requirements to heavy industrial sites. 
 
The State Board's Order WQ 2000-11 indicates that it is appropriate to apply SUSMP 
requirements to categories of development where evidence shows the category of 
development can be a significant source of pollutants.  As evidenced above, heavy 
industrial sites can be a significant source of pollutants.  Therefore, the Order includes 
heavy industrial sites as a SUSMP Priority Development Project category. 
 
Finding D.2.e is also discussed in the Response to Comments document  
(Section X) in comment number 28. 
 

                                            
113 Los Angeles Regional Water Quality Control Board.  2001. 
114 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection. 
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Finding D.2.f.  If not properly designed or maintained, certain BMPs implemented or 
required by municipalities for urban runoff management may create a habitat for 
vectors (e.g. mosquitoes and rodents).  However, proper BMP design to avoid 
standing water can prevent the creation of vector habitat.  Nuisances and public health 
impacts resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities and local vector control agencies, the 
Orange County Vector Control District, and the State California Department of Public 
Health Services during the development and implementation of urban runoff 
management programs. 
 
Discussion of Finding D.2.f.  The implementation of certain structural BMPs or other 
urban runoff treatment systems can result in significant vector problems in the form of 
increased breeding or harborage habitat for mosquitoes, rodents or other potentially 
disease transmitting organisms.  The implementation of BMPs that retain water may 
provide breeding habitat for a variety of mosquito species, some of which have the 
potential to transmit diseases such as Western Equine Encephalitis, St. Louis 
Encephalomyelitis, and malaria. Recent BMP implementation studies by Caltrans115 in 
District 7 and District 11 have demonstrated mosquito breeding associated with some 
types of BMPs. The Caltrans BMP Retrofit Pilot study cited lack of maintenance and 
improper design as factors contributing to mosquito production.  However, a 
Watershed Protection Techniques article describes management techniques for 
selecting, designing, and maintaining structural treatment BMPs to minimize mosquito 
production. 116   State and local urban runoff management programs that include 
structural BMPs with the potential to retain water have been implemented in Florida 
and the Chesapeake Bay region without resulting in significant public health threats 
from mosquitoes or other vectors.117   
 
Finding D.3.a.  In accordance with federal NPDES regulations and to ensure the most 
effective oversight of industrial and construction site discharges, discharges of runoff 
from industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for enforcing its 
local permits, plans, and ordinances, and the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, State Board Order 
99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and the General 
Industrial Activities Storm Water Permit, State Board Order 97-03 DWQ, NPDES No. 
CAS000001 (General Industrial Permit).  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial and 
construction activities.  Those measures may require the implementation of additional 
BMPs than are required under the statewide general permits for activities subject to 
both state and local regulation.     

                                            
115 Caltrans, 2000. BMP Retrofit Pilot Studies: A Preliminary Assessment of Vector Production. 
116 Watershed Protection Techniques, 1995.  Mosquitoes in Constructed Wetlands: A Management 

Bugaboo? 1(4):203-207. 
117 Shaver, E. and R. Baldwin , 1995. Sand Filter Design for Water Quality Treatment in Herricks, E., Ed. 

Stormwater Runoff and Receiving Systems: Impact, Monitoring, and Assessment, CRC Lewis 
Publishers, New York, NY. 
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Discussion of Finding D.3.a.   USEPA finds the control of pollutant discharges from 
industry and construction so important to receiving water quality that it has established 
a double system of regulation over industrial and construction sites.  This double 
system of regulation consists of two parallel regulatory systems with the same 
common objective:  to keep pollutants from industrial and construction sites out of the 
MS4.  In this double system of regulation for runoff from industrial and construction 
sites, local governments must enforce their legal authorities (i.e., local ordinances and 
permits) while the Regional Board must enforce its legal authority (i.e., statewide 
general industrial and construction storm water permits).  These two regulatory 
systems are designed to complement and support each other.  Municipalities are not 
required to enforce Regional Board and State Board permits; however, they are 
required to enforce their ordinances and permits.  The Federal regulations are clear 
that municipalities have responsibility to address runoff from industrial and 
construction sites which enters their MS4s.   
 
Municipalities have this responsibility because they have the authority to issue land 
use and development permits.  Since municipalities are the lead permitting authority 
for industrial land use and construction activities, they are also the lead for 
enforcement regarding runoff discharges from these sites.  For sites where the 
municipality is the lead permitting authority, the Regional Board will work with the 
municipality and provide support where needed.  The Regional Board will assist 
municipalities in enforcement against non-compliant sites after the municipality has 
exhibited a good faith effort to bring the site into compliance.   
 
According to USEPA, the storm water regulations envision that NPDES permitting 
authorities and municipal operators will cooperate to develop programs to monitor and 
control pollutants in storm water discharges from industrial facilities.118  USEPA 
discusses the “dual regulation” of construction sites in its Storm Water Phase II 
Compliance Assistance Guide, which states “Even though all construction sites that 
disturb more than one acre are covered nationally by an NPDES storm water permit, 
the construction site runoff control minimum measure […] is needed to induce more 
localized site regulation and enforcement efforts, and to enable operators […] to more 
effectively control construction site discharges into their MS4s.” 119   While the Storm 
Water Phase II Compliance Assistance Guide applies to small municipalities, it is 
applicable to the Copermittees, because they are similar in size and have the potential 
to discharge similar pollutant types as Phase II municipalities.   
 
Finding D.3.a is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
 

                                            
118 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
119 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  EPA 833-R-00-002. 
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Finding D.3.b.  Identification of sources of pollutants in urban runoff (such as 
municipal areas and activities, industrial and commercial sites/sources, construction 
sites, and residential areas), development and implementation of BMPs to address 
those sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants into and from its MS4 are 
reduced to the MEP.  Inspections and other compliance verification methods are 
needed to ensure minimum BMPs are implemented.  Inspections are especially 
important at high risk areas for pollutant discharges. 
 
Discussion of Finding D.3.b.     Source identification is necessary to characterize the 
nature and extent of pollutants in discharges and to develop appropriate BMPs.  It is 
the first step in a targeted approach to urban runoff management.  Source 
identification helps identify the location of potential sources of pollutants in urban 
runoff.  Pollutants found to be present in receiving waters can then be traced to the 
sites which frequently generate such pollutants.  In this manner source inventories can 
help to target inspections, monitoring, and potential enforcement.  This allows for 
limited inspection, monitoring, and enforcement time to be most effective.  USEPA 
supports source identification as a concept when it recommends construction, 
municipal, and industrial source identification in guidance and the federal 
regulations.120,121   
 
The development of BMPs for identified sources will help ensure that appropriate, 
consistent controls are implemented at all types of urban development and areas.  
Copermittees must reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable.  To achieve this level of pollutant reduction, BMPs must be 
implemented.  Designation of minimum BMPs helps ensure that appropriate BMPs are 
implemented for various sources.  These minimum BMPs also serve as guidance as to 
the level of water quality protection required.  USEPA requires development and 
implementation of BMPs for construction, municipal, commercial, industrial, and 
residential sources at 40 CFR 122.26(d)(2)(iv)(A-D). 
 
Updating ordinances and approval processes is necessary in order for the 
Copermittees to control discharges to their MS4s.  USEPA supports updating 
ordinances and approval processes when it states “A crucial requirement of the 
NPDES storm water regulation is that a municipality must demonstrate that it has 
adequate legal authority to control the contribution of pollutants in storm water 
discharged to its MS4. […]  In order to have an effective municipal storm water 
management program, a municipality must have adequate legal authority to control the 
contribution of pollutants to the MS4. […] ‘Control,’ in this context, means not only to 
require disclosure of information, but also to limit, discourage, or terminate a storm 
water discharge to the MS4.”122 

                                            
120 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
121 40 CFR 122.26(d)(2)(ii) 
122 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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Inspections provide a necessary means for the Copermittees to evaluate compliance 
of pollutant sources with their municipal ordinances and minimum BMP requirements.  
USEPA supports inspections when it recommends inspections of construction, 
municipal, and industrial sources.123  Inspection of high risk sources are especially 
important because of the ability of frequent inspections to help ensure compliance, 
thereby reducing the risk associated with such sources.  USEPA suggests that 
inspections can improve compliance when it states “Effective inspection and 
enforcement requires […] penalties to deter infractions and intervention by the 
municipal authority to correct violations.”124   
 
Finding D.3.b is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Finding D.3.c. Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban streams used in this 
manner are part of the municipalities MS4 regardless of whether they are natural, 
man-made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
 
Discussion of Finding D.3.c.    An MS4 is defined in the federal regulations as a 
conveyance or system of conveyances (including roads with drainage systems, 
municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm 
drains), owned or operated by a Copermittee, and designed or used for collecting or 
conveying urban runoff.125  Natural drainage patterns and urban streams are frequently 
used by municipalities to collect and convey urban runoff away from development 
within their jurisdiction.  Therefore, the Regional Board considers natural drainages 
that are used for conveyances of urban runoff, regardless of whether or not they’ve 
been altered by the municipality, as both part of the MS4s and as receiving waters.  To 
clarify, an unaltered natural drainage, which receives runoff from a point source 
(channeled by a Copermittee to drain an area within their jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4, is both an MS4 
and a receiving water.126 
 
Finding D.3.c is also discussed in RTC 1 (Section X.1) in comment number 3 and  
RTC 2 (Section X.2) in comment number 13. 
 

                                            
123 Ibid. 
124 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
125 USEPA, 2000.  EPA Administered Permit Programs: The National Pollutant Discharge Elimination 

System.  Code of Federal Regulations, Vol. 40, Part 122.   
126 Regional Board, 2001.  Response in Opposition to Petitions for Review of California Regional Water 

Quality Control Board San Diego Region Order No. 2001-01 – NPDES Permit No. CAS0108758 (San 
Diego Municipal Storm Water Permit). 
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Finding D.3.d.  As operators of the MS4s, the Copermittees cannot passively receive 
and discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially accepts 
responsibility for discharges into the MS4 that it does not prohibit or control.  These 
discharges may cause or contribute to a condition of contamination or a violation of 
water quality standards. 
 
Discussion of Finding D.3.d.  CWA section 402(p) requires operators of MS4s to 
prohibit non-storm water discharges into their MS4s.  This is necessary because 
pollutants which enter the MS4 generally are conveyed through the MS4 to be 
eventually discharged into receiving waters.  If a municipality does not prohibit non-
storm water discharges, it is providing the pathway (its MS4) which enables pollutants 
to reach receiving waters.  Since the municipality’s storm water management service 
can result in pollutant discharges to receiving waters, the municipality must accept 
responsibility for the water quality consequences resulting from this service. 
Furthermore, third party discharges can cause a municipality to be out of compliance 
with its permit.  Since pollutants from third parties which enter the MS4 will eventually 
be discharged from the MS4 to receiving waters, the third party discharges can result 
in a situation of municipality non-compliance if the discharges lead to an exceedance 
of water quality standards.  For these reasons, each Copermittee must prohibit and/or 
control discharges from third parties to its MS4.  USEPA supports this concept when it 
states “the operators of regulated small MS4s cannot passively receive and discharge 
pollutants from third parties” and “the operator of a small MS4 that does not prohibit 
and/or control discharges into its system essentially accepts ‘title’ for those discharges.  
At a minimum, by providing free and open access to the MS4s that convey discharges 
to the waters of the United States, the municipal storm sewer system enables water 
quality impairment by third parties.”127 
 
Finding D.3.d is also discussed in RTC 1 (Section X) in comment number 2 and RTC 2 
(Section X.2) in comment number 5. 
 
Finding D.3.e.  Waste and pollutants which are deposited and accumulate in MS4 
drainage structures will be discharged from these structures to waters of the U.S. 
unless they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this reason, 
pollutant discharges into MS4s must be reduced to the MEPusing a combination of 
management measures, including source control, and an effective MS4 maintenance 
program must be implemented by each Copermittee. 
 

                                            
127 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68765-68766. 

0002454



Fact Sheet / Technical Report for 59 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

Discussion of Finding D.3.e.   When rain falls and drains urban freeways, industries, 
construction sites, and neighborhoods, it picks up a multitude of pollutants.  Gravity 
flow transports the pollutants to the MS4.  Illicit discharges and connections also 
contribute a significant amount of pollutants to MS4s.  MS4s are commonly designed 
to convey their contents as quickly as possible.  Due to the resulting typically high flow 
rates within the concrete conveyance systems of MS4s, pollutants which enter or are 
deposited in the MS4 and not removed are generally flushed unimpeded through the 
MS4 to waters of the United States.  Since treatment generally does not occur within 
the MS4, in such cases reduction of pollutants to the MEP must occur prior to 
discharges entering the MS4. 
 
The importance of this concept is supported by the tons of wastes/pollutants that have 
been removed from the Copermittees’ MS4s as reported in their ROWD.128  Moreover, 
these pollutants will be discharged into receiving waters unless an effective MS4 and 
structural treatment BMP maintenance program is implemented by the Copermittees.  
The requirement for Copermittees to conduct a MS4 maintenance program is 
specifically directed in both the Phase I and Phase II storm water regulations.  
Regarding MS4 cleaning, USEPA states “The removal of sediment, decaying debris, 
and highly polluted water from catch basins has aesthetic and water quality benefits, 
including reducing foul odors, reducing suspended solids, and reducing the load of 
oxygen-demanding substances that reach receiving waters.”129  It goes on to say, 
“Catch basin cleaning is an efficient and cost-effective method for preventing the 
transport of sediment and pollutants to receiving water bodies.”  USEPA also finds that 
“Lack of maintenance often limits the effectiveness of storm water structural controls 
such as detention/retention basins and infiltration devices. […]  The proposed program 
should provide for maintenance logs and identify specific maintenance activities for 
each class of control, such as removing sediment from retention ponds every five 
years, cleaning catch basins annually, and removing litter from channels twice a 
year.”130   
 
Finding D.3.e is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Finding D.3.f.   Enforcement of local urban runoff related ordinances, permits, and 
plans is an essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of ordinances 
and/or policies, implementation of identified control measures/BMPs needed to 
prevent or reduce pollutants in storm water runoff, and for the allocation of funds for 
the capital, operation and maintenance, administrative, and enforcement expenditures 
necessary to implement and enforce such control measures/BMPs under its 
jurisdiction. 
 

                                            
128 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
129 USEPA, 1999.  Storm Water O&M Fact Sheet, Catch Basin Cleaning.  EPA 832-F-99-011. 
130 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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Discussion of Finding D.3.f.    The Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A – D) are clear in placing responsibility on municipalities for control of 
urban runoff from third party activities and land uses to their MS4.131  In order for 
municipalities to assume this responsibility, they must implement ordinances, permits, 
and plans addressing urban runoff from third parties.  Assessments for compliance 
with their ordinances, permits, and plans are essential for a municipality to ensure that 
third parties are not causing the municipality to be in violation of its municipal storm 
water permit.  When conditions of non-compliance are determined, enforcement is 
necessary to ensure that violations of municipality ordinances and permits are 
corrected.  When the Copermittees determine a violation of its storm water ordinance, 
it must pursue correction of the violation.  Without enforcement, third parties do not 
have incentive to correct violations.  USEPA supports enforcement by municipalities 
when it states “Effective inspection and enforcement requires […] penalties to deter 
infractions and intervention by the municipal authority to correct violations.  
Enforcement mechanisms […] also must be described.”132   
 
Finding D.3.f is also discussed in RTC 1 (Section X.1) in comment number 7. 
 
Finding D.3.g.   Education is an important aspect of every effective urban runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs is 
especially critical to ensure that in-house staffs understand how their activities impact 
water quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public education, 
designed to target various urban land users and other audiences, is also essential to 
inform the public of how individual actions affect receiving water quality and how 
adverse effects can be minimized. 
 
Discussion of Finding D.3.g.   Education is a critical BMP and an important aspect of 
the urban runoff management programs.  USEPA finds that “An informed and 
knowledgeable community is critical to the success of a storm water management 
program since it helps ensure the following:  Greater support for the program as the 
public gains a greater understanding of the reasons why it is necessary and important, 
[and] greater compliance with the program as the public becomes aware of the 
personal responsibilities expected of them and others in the community, including the 
individual actions they can take to protect or improve the quality of area waters.”133 
 
Regarding target audiences, USEPA also states “The public education program should 
use a mix of appropriate local strategies to address the viewpoints and concerns of a 
variety of audiences and communities, including minority and disadvantaged 
communities, as well as children.”   

                                            
131 USEPA, 2000.  EPA Administered Permit Programs: The National Pollutant Discharge Elimination 

System.  Code of Federal Regulations, Vol. 40, Part 122.   
132 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA/833-B-92-002. 
133 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  EPA 833-R-00-002. 
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Finding D.3.h.   Public participation during the development of urban runoff 
management programs is necessary to ensure that all stakeholder interests and a 
variety of creative solutions are considered.   
 
Discussion of Finding D.3.h.      
This finding is supported by the Phase II Storm Water Regulations, which state “early 
and frequent public involvement can shorten implementation schedules and broaden 
public support for a program.”  USEPA goes on to explain, “Public participation is likely 
to ensure a more successful storm water program by providing valuable expertise and 
a conduit to other programs and governments.”134 
 
Finding D.4.a.  Since urban runoff does not recognize political boundaries, watershed-
based urban runoff management can greatly enhance the protection of receiving 
waters within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based urban 
runoff management that does not actively reduce pollutant discharges and abate 
pollutant sources causing or contributing to watershed water quality problems can 
necessitate implementation of the iterative process outlined in section A.3 of the 
Tentative Order.  Watershed management of urban runoff does not require 
Copermittees to expend resources outside of their jurisdictions.  Watershed 
management requires the Copermittees within a watershed to develop a watershed-
based management strategy, which can then be implemented on a jurisdictional basis. 
 
Discussion of Finding D.4.a. In recent years, addressing water quality issues from a 
watershed perspective has increasingly gained attention.  Regarding watershed-based 
permitting, the USEPA Watershed-Based NPDES Permitting Policy Statement issued 
on Jan. 7, 2004 states the following: 
 

USEPA continues to support a holistic watershed approach to water quality 
management. The process for developing and issuing NPDES permits on a watershed 
basis is an important tool in water quality management. USEPA believes that 
developing and issuing NPDES permits on a watershed basis can benefit all watershed 
stakeholders, from the NPDES permitting authority to local community members. A 
watershed-based approach to point source permitting under the NPDES program may 
serve as one innovative tool for achieving new efficiencies and environmental results. 
USEPA believes that watershed-based permitting can: 

 
• Lead to more environmentally effective results; 
• Emphasize measuring the effectiveness of targeted actions on improvements in 

water quality; 
                                            
134 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
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• Provide greater opportunities for trading and other market based approaches; 
• Reduce the cost of improving the quality of the nation’s waters; 
• Foster more effective implementation of watershed plans, including total maximum 

daily loads (TMDLs); and 
• Realize other ancillary benefits beyond those that have been achieved under the    

CWA  (e.g., facilitate program integration including integration of clean water act 
and safe drinking water act programs). 

 
Watershed-based permitting is a process that ultimately produces NPDES permits that 
are issued to point sources on a geographic or watershed basis. In establishing point 
source controls in a watershed-based permit, the permitting authority may focus on 
watershed goals, and consider multiple pollutant sources and stressors, including the 
level of nonpoint source control that is practicable. In general, there are numerous 
permitting mechanisms that may be used to develop and issue permits within a 
watershed approach.  

 
This USEPA guidance is in line with State Board and Regional Board watershed 
management goals.  For example, the State Board’s TAC recommends watershed-
based water quality protection, stating “Municipal permits should have watershed 
specific components.”  The TAC further recommends that “All NPDES permits and 
Waste Discharge Requirements should be considered for reissuance on a watershed 
basis.”   
   
In addition, the Basin Plan states that “public agencies and private organizations 
concerned with water resources have come to recognize that a comprehensive 
evaluation of pollutant contributions on a watershed scale is the only way to realistically 
assess cumulative impacts and formulate workable strategies to truly protect our water 
resources.  Both water pollution and habitat degradation problems can best be solved 
by following a basin-wide approach.”   
 
In light of USEPA’s policy statement and the State Board’s and Regional Board’s 
watershed management goals, the Regional Board seeks to expand watershed 
management in the regulation of urban runoff. Watershed-based MS4 permits can 
provide for more effective receiving water quality protection by focusing on specific 
water quality problems. The entire watershed for the receiving water can be assessed, 
allowing for critical areas and practices to be targeted for corrective actions.  Known 
sources of pollutants of concern can be investigated for potential water quality 
impacts.  Problem areas can then be addressed, leading to eventual improvements in 
receiving water quality.  Management of urban runoff on a watershed basis allows for 
specific water quality problems to be targeted so that efforts result in maximized water 
quality improvements.135   
 
 

                                            
135 Regional Board, 2004. San Diego County Municipal Storm Water Permit Reissuance Analysis 

Summary. P. 1. 
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Finding D.4.b.   Some urban runoff issues, such as general education and training, 
can be effectively addressed on a regional basis.  Regional approaches to urban 
runoff management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 
Discussion of Finding D.4.b.  Copermittees in Orange County participate in several 
urban runoff-related activities whose scope extends beyond the area subject to this 
Order.  These include countywide activities (e.g., portions of Orange County fall under 
the jurisdiction of the Santa Ana Regional Board), southern California, and statewide 
activities.  Copermittees’ participation in these regional activities is generally directed 
at improving management capability, taking advantage of economies of scale.  For 
instance, Copermittees seek to develop consistency between watershed and/or 
jurisdictional programs (e.g., through standards development), and to collaborate on 
certain program activities such as education, training, and monitoring.  The 
Copermittees report agreeing that jurisdictional, watershed, and regional programs 
cannot be effectively developed and implemented in isolation.  In addition, the 
Copermittees, through WURMP implementation efforts, have learned that many 
watershed activities can be more effectively implemented (e.g., achieve more water 
quality benefits) at the regional level due to economies of scale and agree watershed 
protection should be increasingly emphasized as a focal point of Copermittee efforts 
under the re-issued Permit.136   
 
Finding D.4.c.  It is important for the Copermittees to coordinate their water quality 
protection and land use planning activities to achieve the greatest protection of 
receiving water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is also 
important. 
 
Discussion of Finding D.4.c.  Conventional planning and zoning can be limited in 
their ability to protect the environmental quality of creeks, rivers, and other 
waterbodies.  Watershed-based planning is often ignored, despite the fact that 
receiving waters unite land by collecting runoff from throughout the watershed.  Since 
watersheds unite land, they can be used as an effective basis for planning.  
Watershed-based planning enables local and regional areas to realize economic, 
social, and other benefits associated with growth, while conserving the resources 
needed to sustain such growth, including water quality.   
 

                                            
136 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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This type of planning can involve four steps:  (1) Identify the watersheds shared by the 
participating jurisdictions; (2) Identify, assess, and prioritize the natural, social, and 
other resources in the watersheds; (3) Prioritize areas for growth, protection, and 
conservation, based on prioritized resources; and (4) Develop plans and regulations to 
guide growth and protect resources.  Local governments have started with simple, yet 
effective, steps toward watershed planning, such as adopting a watershed-based 
planning approach, articulating the basic strategy in their General Plans, and 
beginning to pursue the basic strategy in collaboration with neighboring local 
governments who share the watersheds.  Examples of new mechanisms created to 
facilitate watershed-based planning and zoning include the San Francisquito Creek 
Watershed Coordinated Resource Management Process and the Santa Clara Basin 
Watershed Management Initiative.137   
 
 

E. Statute and Regulatory Considerations 
 
Finding E.1.  The Receiving Water Limitations (RWL) language specified in this Order 
is consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of Environmental 
Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740, adopted by the State Board on June 17, 1999.138  The RWL 
in this Order require compliance with water quality standards, which is to be achieved 
through an iterative approach requiring the implementation of improved and better-
tailored BMPs over time.  Compliance with receiving water limits based on applicable 
water quality standards is necessary to ensure that MS4 discharges will not cause or 
contribute to violations of water quality standards and the creation of conditions of 
pollution. 
 

                                            
137 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 

Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm 
138 State Water Resources Control Board Order: WQ 99 - 05 Own Motion Review of the Petition of 

Environmental Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740  for Storm Water and Urban Runoff from the Orange County Flood Control 
District and the  Incorporated Cities of Orange County Within the San Diego Region,  Issued by the 
California Regional Water Quality Control Board,  San Diego Region.  SWRCB/OCC File A-1041.  In 
response to objections from USEPA, Order WQ 99-05 revised Receiving Water Limitations language 
that had been established in State Board Order 98-01. 
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Discussion of Finding E.1.  The RWLs in the Order require compliance with water 
quality standards through an iterative approach for implementing improved and better-
tailored BMPs over time.  The iterative BMP process requires the implementation of 
increasingly stringent BMPs until receiving water standards are achieved.  This is 
necessary because implementation of BMPs alone cannot ensure attainment of 
receiving water quality standards.  For example, a BMP that is effective in one 
situation may not be applicable in another.  An iterative process of BMP development, 
implementation, and assessment is needed to promote consistent compliance with 
receiving water quality objectives.  If assessment of a given BMP confirms that the 
BMP is ineffective, the iterative process should be restarted, with redevelopment of a 
new BMP that is anticipated to result in compliance with receiving water quality 
objectives.   
 
The issue of whether storm water discharges from MS4s must meet water quality 
standards has been intensely debated in past years.  The argument arises because 
CWA section 402(p) fails to clearly state that municipal dischargers of storm water must 
meet water quality standards.  On the issue of industrial discharges of storm water, the 
statute clearly indicates that industrial dischargers must meet both (1) the technology-
based standard of “best available technology economically achievable (BAT)” and (2) 
applicable water quality standards.  On the issue of municipal discharges however, the 
statute states that municipal dischargers must meet (1) the technology-based standard 
of  MEP” and (2) “such other provisions that the Administrator or the State determines 
appropriate for the control of such pollutants.”  The statute fails, however, to specifically 
state that municipal dischargers must meet water quality standards. 
 
As a result, the municipal storm water dischargers have argued that they do not have to 
meet water quality standards; and that they only are required to meet MEP.  
Environmental interest groups maintain that not only do MS4 discharges have to meet 
water quality standards, but that MS4 permits must also comply with numeric effluent 
limitations for the purpose of meeting water quality standards.  On the issue of water 
quality standards, USEPA, the State Board, and the Regional Board have consistently 
maintained that MS4s must indeed comply with water quality standards.  On the issue of 
whether water quality standards must be met by numeric effluent limits, USEPA, the 
State Board (in Orders WQ 91-03 and WQ 91-04), and the Regional Board have 
maintained that MS4 permits can contain narrative requirements for the implementation 
of BMPs in place of numeric effluent limits.139   
 

                                            
139 For the most recent assessment, see Storm Water Panel Recommendations to the California State 

Water Resources Control Board, 2006. The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Storm Water Associated with Municipal, Industrial, and Construction Activities.  
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In addition to relying on USEPA’s legal opinion concluding that MS4s must meet MEP 
and water quality standards, the State Board also relied on the CWA’s explicit authority 
for States to require “such other provisions that the Administrator or the State 
determines appropriate for the control of such pollutants” in addition to the technology-
based standard of MEP.  To further support its conclusions that MS4 permit dischargers 
must meet water quality standards, the State Board relied on provisions of the CWC that 
specify that all waste discharge requirements must implement applicable Basin Plans 
and take into consideration the appropriate water quality objectives for the protection of 
beneficial uses. 
 
The State Board first formally concluded that permits for MS4s must contain effluent 
limitations based on water quality standards in its Order WQ 91-03.  In that Order, the 
State Board also concluded that it was appropriate for Regional Boards to achieve this 
result by requiring best management practices, rather than by inserting numeric 
effluent limitations into MS4 permits.  Later, in Order WQ 98-01, the State Board 
prescribed specific precedent setting Receiving Water Limitations language to be 
included in all future MS4 permits.  This language specifically requires that MS4 
dischargers meet water quality standards and allows for the use of narrative BMPs 
(increasing in stringency and implemented in an iterative process) as the mechanism 
by which water quality standards can be met.  
 
In Order WQ 99-05, the State Board modified its receiving water limitations language 
in Order WQ 98-01 to meet specific objections by USEPA (the modifications resulted 
in stricter compliance with water quality standards).  State Board Order WQ 99-05 
states:  
 

“In Order WQ 98-01, the State Board ordered that certain receiving water limitation 
language be included in future municipal storm water permits.  Following inclusion of 
that language in permits issued by the San Francisco Bay and San Diego Regional 
Boards for Vallejo and Riverside respectively, the USEPA objected to the permits. The 
USEPA objection was based on the receiving water limitation language. The USEPA 
has now issued those permits itself and has included receiving water limitation 
language it deems appropriate.  
 
In light of USEPA’s objection to the receiving water limitation language in Order  
WQ 98-01 and its adoption of alternative language, the State Board is revising its 
instructions regarding receiving water limitation language for municipal storm water 
permits. It is hereby ordered that Order WQ 98-01 will be amended to remove the 
receiving water limitation language contained therein and to substitute the USEPA 
language. Based on the reasons stated here, and as a precedent decision, the following 
receiving water limitation language shall be included in future municipal storm water 
permits.”   
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In the 1999 case involving MS4 permits issued by USEPA to several Arizona cities 
(Defenders of Wildlife v. Browner, 1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit upheld USEPA’s requirement for MS4 dischargers to 
meet water quality standards, but it did so on the basis of USEPA’s discretion rather 
than on the basis of strict compliance with the Clean Water Act.  In other words, while 
holding that the Clean Water Act does not require all MS4 discharges to comply strictly 
with state water quality standards, the Court also held that USEPA has the authority to 
determine that ensuring strict compliance with state water quality standards is 
necessary to control pollutants.  On the question of whether MS4 permits must contain 
numeric effluent limitations, the court upheld USEPA’s use of iterative BMPs in place 
of numeric effluent limits. 
 
On October 14, 1999, the State Board issued a legal opinion on the federal appellate 
decision and provided advice to the Regional Boards on how to proceed in the future.  
In the memorandum, the State Board concludes that the recent Ninth Circuit opinion 
upholds the discretion of USEPA and the State to (continue to) issue permits to MS4s 
that require compliance with water quality standards through iterative BMPs.  
Moreover, the memorandum states that “[…] because most MS4 discharges enter 
impaired water bodies, there is a real need for permits to include stringent 
requirements to protect those water bodies.  As TMDLs are developed, it is likely that 
MS4s will have to participate in pollutant load reductions, and the MS4 permits are the 
most effective vehicles for those reductions.”  In summary, the State Board found that 
the Regional Boards should continue to include the RWL established in State Board 
Order WQ 99-05 in all future permits.  
 
The issue of the RWLs language was also central to BIA’s (and others’) appeal of 
Order No. 2001-01 (San Diego MS4 permit), which was used as a template for Order 
No. R9-2002-01.  BIA contended that the MEP standard was a ceiling on what could 
be required of the Copermittees in implementing their urban runoff management 
programs, and that Order No. 2001-01’s receiving water limitations requirements 
exceeded that ceiling.  In other words, BIA argued that the Copermittees could not be 
required to comply with receiving water limitations if they necessitated efforts which 
went beyond the MEP standard.  Again, the courts upheld the Regional Board’s 
discretion to require compliance with water quality standards in municipal storm water 
permits, without limitation.  The Court of Appeal, Fourth Appellate District found that 
the Regional Board has “the authority to include a permit provision requiring 
compliance with water quality standards.”140  On further appeal by BIA, the California 
State Supreme Court declined to hear the matter. 
 

                                            
140 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
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While implementation of the iterative BMP process is a means to achieve compliance 
with water quality objectives, it does not shield the discharger from enforcement 
actions for continued non-compliance with water quality standards.  Consistent with 
USEPA guidance,141 regardless of whether or not an iterative process is being 
implemented, discharges that cause or contribute to a violation of water quality 
standards are in violation of Order No. R9-2007-00022008-0001.     
 
Finding E.2.   The Water Quality Control Plan for the San Diego Basin (Basin Plan), 
identifies the following beneficial uses for surface waters in Orange County:  Municipal 
and Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for coastal 
waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing (COMM), 
Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), Migration of 
Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early Development 
(SPWN), and Shellfish Harvesting (SHELL). 
 
Discussion of Finding E.2.   The southern portion of Orange County is within the San 
Diego Region.  The Orange County portion of the San Diego Region falls within and 
comprises the majority of  the San Juan Hydrologic Unit.  Major streams within the 
Orange County watersheds include San Juan Creek, Trabuco Creek, and San Mateo 
Creek.  Other surface water bodies include Aliso Creek, Prima Deshecha Canada, 
Segunda Deshecha Canada, Oso Creek, Salt Creek, Laguna Canyon Channel, 
Canada Gobernadora, and Bell Canyon.  Several small canyon streams drain directly 
to the Ocean.  Major inland waterbodies include Oso Reservoir, El Toro Reservoir, and 
Sulphur Creek Reservoir. 
 
The Orange County watersheds include unincorporated portions of Orange County, 
the Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, 
Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, 
and San Juan Capistrano.  The uppermost portions of the San Mateo, San Juan, 
Trabuco, and Aliso Creek watersheds are within the Cleveland National Forests.   
 

                                            
141 USEPA, 1998.  Jan. 21, 1998 correspondence, “State Board/OCC File A-1041 for Orange County,” 

from Alexis Strauss to Walt Petit, and March 17, 1998 correspondence from Alexis Strauss to Walt 
Petit.  
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Approximately 500,000 people reside within the permitted area.  This estimate is 
based on the 2000 census, which does not represent exact numbers because three 
municipalities (County of Orange and the Cities of Laguna Hills and Lake Forest) lie 
within both the San Diego Region and the Santa Region.  In addition, new 
developments have increased the housing stock of the area since the 2000 census.  
This includes the master planned developments of Ladera Ranch in the San Juan 
Creek watershed and Talega in the San Clemente Coastal and San Mateo Creek 
watersheds.  
 
Finding E.3.  This Order is in conformance with State Board Resolution No. 68-16, 
Statement of Policy with Respect to Maintaining High Quality Waters in California, and 
the federal Antidegradation Policy described in 40 CFR 131.12. 
 
Discussion of Finding E.3.   Urban runoff management programs are required to be 
designed to reduce pollutants in urban runoff to the maximum extent practicable and 
achieve compliance with water quality standards.   Therefore, implementation of urban 
runoff management programs, which satisfy the requirements of Order No.  
R9-2007-00022008-0001, will prevent violations of receiving water quality standards.  
The Basin Plan states that “Water quality objectives must […] conform to US EPA 
regulations covering antidegradation (40 CFR 131.12) and State Board Resolution 68-
16, Statement of Policy with Respect to Maintaining High Quality of Waters in 
California.”   As a result, when water quality standards are met through the 
implementation of urban runoff management programs, USEPA and State Board 
antidegradation policy requirements are also met.  
 
Finding E.4.  Section 6217(g) of the Coastal Zone Act Reauthorization Amendments 
of 1990 (CZARA) requires coastal states with approved coastal zone management 
programs to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
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Discussion of Finding E.4.   Coastal states are required to develop programs to 
protect coastal waters from nonpoint source pollution, as mandated by the federal 
CZARA.  CZARA Section 6217 identifies polluted runoff as a significant factor in 
coastal water degradation, and requires implementation of management measures 
and enforceable policies to restore and protect coastal waters.  In lieu of developing a 
separate NPS program for the coastal zone, California’s NPS Pollution Control 
Program was updated in 2000 to address the requirements of both the CWA section 
319 and the CZARA section 6217 on a statewide basis.  The California Coastal 
Commission (CCC), the State Board, and the nine Regional Water Quality Control 
Boards are the lead State agencies for upgrading the program, although 20 other 
State agencies also participate.   Pursuant to the CZARA (6217(g) Guidance 
Document  the development of urban runoff management programs pursuant to this 
NPDES permit fulfills the need for coastal cities to develop an urban runoff non-point 
source plan identified in the State’s Non-point Source Program Strategy and 
Implementation Plan.142 
 
Finding E.5.  Section 303(d)(1)(A) of the CWA requires that “Each state shall identify 
those waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such waters.”  
The CWA also requires states to establish a priority ranking of impaired waterbodies 
known as Water Quality Limited Segments and to establish Total Maximum Daily 
Loads (TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State Board 
on February 4, 2003 and on July 25, 2003 by USEPA.  The List was recently updated 
by the State Board on October 25, 2006.  Before the 2006 List goes into effect, it must 
be approved by the USEPA.   
 
Discussion of Finding E.5.  Section 303(d) of the federal CWA (CWA, 33 USC 1250, 
et seq., at 1313(d)), requires States to identify waters that do not meet water quality 
standards after applying certain required technology-based effluent limits (“impaired” 
water bodies).  States are required to compile this information in a list and submit the 
list to USEPA for review and approval. This list is known as the Section 303(d) list of 
impaired waters.  As part of this listing process, States are required to prioritize 
waters/watersheds for future development of TMDLs. The State Board and Regional 
Boards have ongoing efforts to monitor and assess water quality, to prepare the 
Section 303(d) list, and to subsequently develop TMDLs.  The 2006 California 303(d) 
List identifies impaired receiving water bodies and their watersheds within the State of 
California.  Urban runoff that is discharged from the Copermittee’s MS4s is a leading 
cause of receiving water quality impairment in the San Diego Region.143  
 
 

                                            
142  State Board/CCC, 2000.  Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 

(PROSIP). 
143 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-

line at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html. 
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Finding E.6.  Requirements in this Order that are more explicit than the federal storm 
water regulations in 40 CFR 122.26 are prescribed in accordance with the CWA 
section 402(p)(3)(B)(iii) and are necessary to meet the MEP standard. 
 
This Order does not constitute an unfunded local government mandate subject to 
subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402, 
subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  Second, the local agency 
Copermittees’ obligations under this Order are similar to, and in many respects less 
stringent than, the obligations of non-governmental dischargers who are issued 
NPDES permits for storm water discharges.  Third, the local agency Copermittees 
have the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit coverage 
in lieu of compliance with the complete prohibition against the discharge of pollutants 
contained in federal Clean Water Act section 301, subdivision (a) (33 U.S.C. § 
1311(a)) and in lieu of numeric restrictions on their discharges.  Fifth, the local 
agencies’ responsibility for preventing discharges of waste that can create conditions 
of pollution or nuisance from conveyances that are within their ownership or control 
under state law predates the enactment of Article XIIIB, Section (6) of the California 
Constitution. 
 
 
Discussion of Finding E.6.    
 
This Order does not constitute an unfunded local government mandate subject to 
subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402, 
subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  This includes federal requirements 
to effectively prohibit non-storm water discharges, to reduce the discharge of 
pollutants to the maximum extent practicable, and to include such other provisions as 
the Administrator or the State determines appropriate for the control of such pollutants.  
Federal cases have held these provisions require the development of permits and 
permit provisions on a case-by-case basis to satisfy federal requirements.  (Natural 
Resources Defense Council, Inc. v. U.S. E.P.A. (9th Cir. 1992) 966 F.2d 1292, 1308, 
fn. 17.)   
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The authority exercised under this Order is not reserved state authority under the 
Clean Water Act’s savings clause (cf. Burbank v. State Water Resources Control Bd. 
(2005) 35 Cal.4th 613, 627-628 [relying on 33 U.S.C. § 1370, which allows a state to 
develop requirements which are not “less stringent” than federal requirements]), but 
instead, is part of a federal mandate to develop pollutant reduction requirements for 
municipal separate storm sewer systems.  To this extent, it is entirely federal authority 
that forms the legal basis to establish the permit provisions.  (See, City of Rancho 
Cucamonga v. Regional Water Quality Control Bd.-Santa Ana Region (2006) 135 
Cal.App.4th 1377, 1389; Building Industry Ass’n of San Diego County v. State Water 
Resources Control Bd. (2004) 124 Cal.App.4th 866, 882-883.) 
 
Second, the local agency Copermittees’ obligations under this Order are similar to, 
and in many respects less stringent than, the obligations of non-governmental 
dischargers who are issued NPDES permits for storm water discharges.  With a few 
inapplicable exceptions, the Clean Water Act regulates the discharge of pollutants 
from point sources (33 U.S.C. § 1342) and the Porter-Cologne regulates the discharge 
of waste (Wat. Code, § 13263), both without regard to the source of the pollutant or 
waste.  As a result, the “costs incurred by local agencies” to protect water quality 
reflect an overarching regulatory scheme that places similar requirements on 
governmental and nongovernmental dischargers.  (See County of Los Angeles v. 
State of California (1987) 43 Cal.3d 46, 57-58 [finding comprehensive workers 
compensation scheme did not create a cost for local agencies that was subject to state 
subvention].) 
 
The Clean Water Act and the Porter-Cologne Water Quality Control Act largely 
regulate storm water with an even hand, but to the extent there is any relaxation of this 
even-handed regulation, it is in favor of the local agencies.  Except for municipal 
separate storm sewer systems, the Clean Water Act requires point source 
dischargers, including discharges of storm water associated with industrial or 
construction activity, to comply strictly with water quality standards.  (33 U.S.C. § 
1311(b)(1)(C), Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1164-1165 
[noting that industrial storm water discharges must strictly comply with water quality 
standards].)  As discussed in prior State Water Resources Control Board decisions, 
this Order does not require strict compliance with water quality standards.  (SWRCB 
Order No. WQ 2001-15, p. 7.)  The Order, therefore, regulates the discharge of waste 
in municipal storm water more leniently than the discharge of waste from non-
governmental sources.   
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Third, the local agency Copermittees have the authority to levy service charges, fees, 
or assessments sufficient to pay for compliance with this Order.  The fact sheet 
demonstrates that numerous activities contribute to the pollutant loading in the 
municipal separate storm sewer system.  Local agencies can levy service charges, 
fees, or assessments on these activities, independent of real property ownership.  
(See, e.g., Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) 
24 Cal.4th 830, 842 [upholding inspection fees associated with renting property].)  The 
ability of a local agency to defray the cost of a program without raising taxes indicates 
that a program does not entail a cost subject to subvention.  (County of Fresno v. 
State of California (1991) 53 Cal.3d 482, 487-488.) 
 
Fourth, the Copermittees have requested permit coverage in lieu of compliance with 
the complete prohibition against the discharge of pollutants contained in federal Clean 
Water Act section 301, subdivision (a) (33 U.S.C. § 1311(a)) and in lieu of numeric 
restrictions on their discharges.  To the extent, the local agencies have voluntarily 
availed themselves of the permit, the program is not a state mandate.  (Accord County 
of San Diego v. State of California (1997) 15 Cal.4th 68, 107-108.)  Likewise, the 
Copermittees have voluntarily sought a program-based municipal storm water permit 
in lieu of a numeric limits approach.  (See City of Abilene v. U.S. E.P.A. (5th Cir. 2003) 
325 F.3d 657, 662-663 [noting that municipalities can choose between a management 
permit or a permit with numeric limits].)  The local agencies’ voluntary decision to file a 
report of waste discharge proposing a program-based permit is a voluntary decision 
not subject to subvention. (See Environmental Defense Center v. USEPA (9th Cir. 
2003) 344 F.3d 832, 845-848.) 
 
Fifth, the local agencies’ responsibility for preventing discharges of waste that can 
create conditions of pollution or nuisance from conveyances that are within their 
ownership or control under state law predates the enactment of Article XIIIB, Section 
(6) of the California Constitution. 
 
The CWA explicitly preserves independent state authority to enact and implement its 
own standards and requirements, provided that such standards and requirements are 
at least as stringent as those that would be mandated by the CWA and the federal 
regulations.  For example, as one general overriding principle, CWA section 510 states 
“nothing in this chapter shall (1) preclude or deny the right of any State or political 
subdivision thereof or interstate agency to adopt or enforce (A) any standard or 
limitation respecting discharges of pollutants, or (B) any requirement respecting control 
or abatement of pollution […].”  When relating specifically to storm water, CWA section 
402(p)(3)(B)(iii) clearly provides states with wide-ranging discretion, stating that 
municipal storm water permits “[s]hall require controls to reduce the discharge of 
pollutants to the maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other provisions 
as the Administrator or the State determines appropriate for the control of such 
pollutants”  
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Therefore, where the Order contains requirements more specific than those included 
in the federal NPDES regulations 40 CFR 122.26(d), it is seeking to meet the above 
CWA requirements, as well as other particular federal NPDES regulations such as 40 
CFR 122.44(d)(1)(i).  This federal NPDES regulation requires NPDES permits to 
include limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.”  Given the continued impact of urban runoff on 
receiving waters within the San Diego Region, increased specificity in municipal storm 
water permits is necessary to meet the above CWA and federal regulation 
requirements.  
 
In a 1992 decision, the U.S. Court of Appeals for the Ninth Circuit (NRDC v. USEPA, 
966 F.2d 1292) interpreted the language in Clean Water Act section 402(p)(3)(B)(iii) as 
providing the State with substantial discretion and authority:  “[t]he language in (iii), 
above, requires the Administrator or the State to design controls.  Congress did not 
mandate a minimum standards approach or specify that USEPA develop minimal 
performance requirements […] we must defer to USEPA on matters such as this, 
where USEPA has supplied a reasoned explanation of its choices.”  The decision in 
essence holds that USEPA and the States are authorized to require implementation of 
storm water control programs that, upon “reasoned explanation,” accomplish the goals 
of CWA section 402(p).  The Ninth Circuit Court of Appeals further reinforced the 
State’s authority in this area more recently in 1999.  In Defenders of Wildlife v. 
Browner (1999) Case No. 98-71080, the Court cited the language of CWA section 
402(p)(3)(B)(iii) and stated “[t]hat provision gives the USEPA discretion to determine 
what pollution controls are appropriate.  As this court stated in NRDC v. USEPA, 
‘Congress gave the administrator discretion to determine what controls are necessary 
[…].’”  
 

0002470



Fact Sheet / Technical Report for 75 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

Furthermore, the increased specificity included in the Order is in line with USEPA 
guidance included in its Guidance Manual for the Preparation of Part 2 of the NPDES 
Permit Applications for Discharges from Municipal Separate Storm Sewer Systems144 
and its Interim Permitting Approach for Water Quality-Based Effluent Limitations in 
Storm Water Permits.145  Where the tentative permit is more specific than the federal 
regulations, it is frequently based on the recommendations of the Guidance Manual.  
The Interim Permitting Approach also supports increased specificity in storm water 
permits, recommending that municipal storm water permits use BMPs in first-round 
storm water permits, and expanded or better-tailored BMPs in subsequent permits, 
where necessary, to provide for the attainment of water quality standards.  In cases 
where adequate information exists to develop more specific conditions or limitations to 
meet water quality standards, these conditions or limitations are to be incorporated 
into storm water permits, as necessary and appropriate.”  It is important to note that 
the State Board cited USEPA’s Interim Permitting Approach as support for its decision 
which upheld the increased specificity of numeric sizing criteria requirements for post-
construction BMPs as appropriate requirements in municipal storm water permits.   
 
Finding E.6 is also discussed in RTC 1 (Section X.1) in comment number 5 and in 
RTC 2 (Section X.2) in comment number 1. 
 
 
Finding E.7.  Urban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.  Treatment BMPs must not be 
constructed in a waters of the U.S. or State unless the urban runoff flows are 
sufficiently pretreated to protect the values and functions of the water body. Federal 
regulations at 40 CFR 131.10(a) state that in no case shall a state adopt waste 
transport or waste assimilation as a designated use for any waters of the U.S.  
Authorizing the construction of an urban runoff treatment facility within a water of the 
U.S., or using the water body itself as a treatment system or for conveyance to a 
treatment system, would be tantamount to accepting waste assimilation as an 
appropriate use for that water body.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.  This is consistent with USEPA guidance to avoid locating structural controls in 
natural wetlands.  Without federal authorization (e.g., pursuant to Clean Water Act 
Section 404), waters of the U.S. may not be converted into, or used as, waste 
treatment or conveyance facilities.  Similarly waste discharge requirements pursuant to 
California Water Code Section 13260 are required for the conversion or use of waters 
of the State as waste treatment or conveyance facilities.   
 

                                            
144 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
145 USEPA, 1996.  Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 

Water Permits.  61 FR 43761.  
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Discussion of Finding E.7.  Urban runoff treatment and/or mitigation in accordance 
with any of the requirements in the Order must occur prior to the discharge of storm 
water or urban runoff into receiving waters.  Allowing polluted runoff to enter receiving 
waters prior to treatment to the MEP will result in degradation of the water body and 
potential exceedances of water quality standards, from the discharge point to the point 
of dissipation, infiltration, or treatment.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.  This requirement is supported by federal regulation 40 CFR 131.10(a) and 
USEPA guidance.  According to USEPA,146  “To the extent possible, municipalities 
should avoid locating structural controls in natural wetlands.  Before considering siting 
of controls in a natural wetland, the municipality should demonstrate that it is not 
possible or practicable to construct them in sites that do not contain natural wetlands… 
Practices should be used that settle solids, regulate flow, and remove contaminants 
prior to discharging storm water into a wetland.”  
 
Additional Federal guidance discusses the implementation of wetlands to treat 
municipal storm water discharges (U.S. EPAUSEPA, 2000. Guiding Principles for 
Constructed Treatment Wetlands: Providing for Water Quality and Wildlife Habitat).  It 
states: 
 

“..treatment wetlands should not be constructed in a waters of the U.S. unless 
you can sufficiently pretreat the stormwater flows to protect the values and 
functions of the waters of the U.S. Because storm water is an unpredictable 
effluent source and can contain high levels of toxic substances, nutrients, and 
pathogens, we strongly encourage that you construct the treatment wetland in 
uplands and use best management practices in these projects.”147 

 
Consistent with U.S. EPAUSEPA guidance, the conversion or use of waters of the 
U.S./State into urban runoff treatment facilities or conveyance facilities for untreated 
urban runoff discharges must be appropriately reviewed by both Federal and State 
resource agencies. Such projects may be subject to federal permitting pursuant to 
Clean Water Act Section 404 if discharges of dredged or fill material is involved.  
 
The placement of hydromodification controls within waters of the U.S./State may also 
be subject to federal and/or state permitting, but would not necessarily be considered 
a pollutant treatment BMP.  Provided the grade control structures are designed to re-
establish a natural channel gradient and correct excessive changes to the sediment 
transport regime caused by urbanization, rather than to create a series of artificial 
hydrological impoundments for the purpose of treating pollution, this type of project is 
not considered an in-stream treatment BMP. 
 

                                            
146 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
147 U.S. EPAUSEPA, 2000. Guiding Principles for Constructed Treatment Wetlands: Providing for Water 

Quality and Wildlife Habitat, (EPA 843-B-00-003). 
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Finding E.7 is also discussed in RTC 1 (Section X) in comment numbers 11 and 42 
and RTC 2 (Section X.2) in comment number 11. 
 
Finding E.8.  The issuance of waste discharge requirements and an NPDES permit 
for the discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 
Discussion of Finding E.8.   CWC Section 13389 exempts the adoption of waste 
discharge requirements (such as NPDES permits) from CEQA requirements: “Neither 
the State Board nor the regional boards shall be required to comply with the provisions 
of Chapter 3 (commencing with section 21100) of Division 13 of the Public Resources 
Code prior to the adoption of any waste discharge requirement, except requirements 
for new sources as defined in the Federal Water Pollution Control Act or acts 
amendatory thereof or supplementary thereto.”   
 
This CEQA exemption was challenged during BIA’s (and others’) appeal of Order  
No. 2001-01.  BIA contended that the CEQA exemption did not apply to permit 
requirements where the Regional Board utilized its discretion to craft permit 
requirements which were more prescriptive than required by federal law.  The Court of 
Appeal, Fourth Appellate District disagreed with this argument, stating “we also reject 
Building Industry’s argument to the extent it contends the statutory CEQA exemption in 
Water Code section 13389 is inapplicable to a particular NPDES permit provision that 
is discretionary, rather than mandatory, under the CWA.”148  On further appeal by BIA, 
the California State Supreme Court declined to hear the matter. 
 
In a recent decision, the Court of Appeal of the State of California, Second Appellate 
District, upheld the CEQA exemption for municipal storm water NPDES permits 
(County of Los Angeles, et al. v. California State Water Resources Control Board, et 
al.).149 
 
Finding E.9.  Copermittees have implemented operated and have proposed to 
continue implementing developing and operating facilities that extract water from 
waters of the U.S., subject such extracted water to treatment, then discharge the 
treated water back to waters of the U.S.  Without sufficient treatment processes, 
facilities that extract, treat, and discharge (FETDs) to waters of the U.S. may discharge 
effluent that does not support all designated beneficial uses.  Use of the MS4 NPDES 
Permit to regulate discharges from FETDs is an interim approach until individual or 
general NPDES requirements for such discharges are developed.  At that time, the 
FETD discharges will be expected to meet all applicable water quality standards.  At 
this time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of erosion, 
or unreasonably affect the quality of receiving waters. 
                                            
148 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
149 Los Angeles County Super. Ct. No. BS080792.  Partial publication dated November 6, 2006. 
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Discussion of Finding E.9.  The Regional Board has received a significant number of 
proposals regarding NPDES permitting requirements for facilities that extract water 
from waters of the U.S., subject that water to treatment, then discharge the effluent to 
waters of the U.S.  The discharge points have been proposed near the influent 
location, further downstream, or into another water body.   Extraction is generally 
limited to periods of dry weather, rather than storm events.  Treatment is by 
mechanical, chemical, or other means, or a combination thereof.  Additional proposals 
are expected as municipalities and other dischargers seek to comply with pending 
TMDLs. 
 
The installation of FETDs does not reduce the discharge of pollutants into waters of 
the U.S., but rather is an attempt to reduce the effect of those pollutants downstream 
of the treatment location.  FETDs do not reduce the effect of those pollutants on 
waters upstream of the treatment location.  In addition, FETDs generally are sized to 
process dry-weather flows and bypass storm water runoff flows.  They are intended to 
remove pollutants from dry-weather urban runoff that has already been discharged into 
receiving waters from MS4 systems.   
 
Much of the water extracted by FETD projects may have been urban runoff that was 
already discharged to waters of the U.S. from the MS4 system.   As a result, the initial 
discharge to waters of the U.S. is subject to all applicable MS4 permit requirements.  
Often the source or conveyance of the pollutants of concern includes non-storm water 
discharges (e.g., landscape irrigation) that are not prohibited unless they are identified 
as a significant source of pollutants (Permit Section B.2).   
 
Since those dry-weather discharges are causing conditions of pollution, municipalities 
in the watershed are responsible for prohibiting the dry-weather discharge sources or 
implementing a BMP plan to prevent the condition of pollution.150  Municipalities have 
selected to implement BMPs in the watershed, but expect success to be achieved in 
the long term.  They, therefore, seek to implement these treatment plants in the interim 
period. 
 

                                            
150 See Section B.2 of this Order. Certain non-storm water (dry-weather) discharges are exempted from 

the federal requirement that prohibits non-storm water discharges into the MS4 [40 CFR 
122.26(d)(2)(iv)(B)(1)].  If those sources are found to be causing or contributing to water quality 
problems, then MS4 permittees must prohibit the discharges or implement a plan to reduce those 
non-storm water discharges to the MEP. 
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The Copermittees have implemented, and plan to implement, facilities that extract 
water from waters of the U.S., subject that water to treatment, then discharge the 
effluent to waters of the U.S.  Examples of existing or planned FETD facilities in 
southern Orange County include the Salt Creek Ozone Treatment Facility in the City of 
Dana Point and the Poche Beach Ultraviolet Treatment Facility in the City of San 
Clemente.  Municipalities have implemented these projects to address violations of 
recreational water quality objectives at beaches.  The Regional Board has issued 
investigative orders pursuant to CWC Sections 13225 and 13267 and CWA Section 
401 water quality certifications to collect information regarding the expected and actual 
quality of the discharged effluent from these facilities. 
 
These FETDs are intended to reduce concentrations of indicator fecal bacteria.  In 
doing so, they have the potential of removing some other pollutants (e.g., via media 
filtration), but they do not necessarily reduce other pollutants to levels that meet water 
quality objectives. 151    For instance, the concentrations of metals, pesticides, or other 
dissolved pollutants in discharges of treated effluent may exceed California Toxics 
Rule or Ocean Plan criteria.   
 
As a result, the discharges of treated stream water may threatenare not expected to 
support all beneficial uses associated with aquatic habitats.  For instance, the County 
of Orange reports that the expected quality of effluent from the planned Poche Beach 
Ultraviolet Treatment System will not meet CTR or Ocean Plan numeric standards for 
a suite of metals and may contain toxic substances in concentrations that are toxic.152 
 
Since 2001, the Regional Board has maintained that discharges from FETDs are 
subject to regulation by the NPDES Permit program.  FETD discharges to waters of 
the U.S., however, have been regulated under municipal NPDES requirements as 
BMPs.  The Regional Board considers that current use of the MS4 NPDES Permit is 
an interim regulatory approach.  
 
At this time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of erosion, 
or unreasonably affect receiving waters. 
 
Finding E.9 is also discussed in RTC 2 (Section X.2) in comments number 11 and 
number 14. 

                                            
151 For instance, see Tetra Tech, Inc. 2007.  “Water Quality Summary for Prima Deshecha Channel at 

Poche Beach.” March 17, 2007 Memorandum to the County of Orange and the Quarterly Monitoring 
Reports for the Salt Creek Treatment Plant, prepared by the City of Dana Point through April 2007. 

152 Based on a review of data in the 2005-06 Municipal NPDES annual report and “Water Quality 
Summary for Prima Deshecha Channel at Poche Beach.” March 17, 2007 Memorandum from Tetra 
Tech, Inc., to the County of Orange. 
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F. Public Process 
 
Finding F.1.   The Regional Board has notified the Copermittees, all known interested 
parties, and the public of its intent to consider adoption of an Order prescribing waste 
discharge requirements that would serve to renew an NPDES permit for the existing 
discharge of urban runoff. 
 
Discussion of Finding F.1.   Public notification of development of a draft permit is 
required under Federal regulation 40 CFR 124.10(a)(1)(ii).  This regulation states “(a) 
Scope. (1) The Director shall give public notice that the following actions have 
occurred:  (ii) A draft permit has been prepared under Sec. 124.6(d).”  Public 
notifications “shall allow at least 30 days for public comment,” as required under 
Federal regulation 40 CFR 124.10(b)(1).   
 
Finding F.2.   The Regional Board has, at public meetings on April 11, 2007, held 
public hearings and heard and considered all comments pertaining to the terms and 
conditions of this Order. 
 
Discussion of Finding F.2.  Public hearings are required under CWC Section 13378, 
which states “Waste discharge requirements and dredged or fill material permits shall 
be adopted only after notice and any necessary hearing.”  Federal regulation 40 CFR 
124.12(a)(1) also requires public hearings for draft permits, stating “The Director shall 
hold a public hearing whenever he or she finds, on the basis or requests, a significant 
degree of public interest in a draft permit(s).”  Regarding public notice of a public 
hearing, Federal regulation 40 CFR 124.10(b)(2) states that “Public notice of a public 
hearing shall be given at least 30 days before the hearing.”  
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IX. DIRECTIVES 
 
This section discusses significant changes which have been made to the requirements 
of the Order from the requirements which were previously included in Order  
No. R9-2002-01.  For each section of the Order than has been changed there is a 
discussion which describes the change that was made and provides the rationale for 
the change.  In addition, comments on the Copermittees’ ROWD recommendations, as 
they pertain to each changed requirement of the Order, are provided. 
 
Requirements of the Order that are not discussed in this section have not been 
significantly changed from those requirements previously included in Order  
No. 2002-01.  For such requirements, discussions and rationale for the requirements 
can be found in section VII of the Fact Sheet/Technical Report for Regional Board 
Order No. R9-2002-01, dated February 13, 2002.  Section VII also provides additional 
background information for those requirements that have undergone significant 
change which are described in detail in this report.  The Fact Sheet/Technical Report 
is available for download at:  
 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
 
Legal authority citations are provided for each major section of the Tentative Order.  
These citations apply to all applicable requirements within the section for which they 
are provided. 
 

A. Prohibitions and Receiving Water Limitations 
 
The following legal authority applies to section A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  The Regional Board Water Quality Control Plan for the 
San Diego Basin (Basin Plan) contains the following waste discharge prohibition:  “The 
discharge of waste to waters of the state in a manner causing, or threatening to cause 
a condition of pollution, contamination, or nuisance as defined in California Water 
Code Section 13050, is prohibited.” 
 
California Water Code section 13050(l) states “(1) ‘Pollution’ means an alteration of 
the quality of waters of the state by waste to a degree which unreasonably affects 
either of the following:  (A) The water for beneficial uses.  (B) Facilities which serve 
beneficial uses.  (2) ‘Pollution’ may include “contamination.” 
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California Water Code section 13050(k) states “’Contamination’ means an impairment 
of the quality of waters of the state by waste to a degree which creates a hazard to 
public health through poisoning or through the spread of disease.  ‘Contamination’ 
includes any equivalent effect resulting from the disposal of waste, whether or not 
waters of the state are affected.” 
 
California Water Code section 13050(m) states “’Nuisance’ means anything which 
meets all of the following requirements:  (1) Is injurious to health, or is indecent or 
offensive to the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property.  (2) Affects at the same time an 
entire community or neighborhood, or any considerable number of persons, although 
the extent of the annoyance or damage inflicted upon individuals may be unequal.  (3)  
Occurs during, or as a result of, the treatment or disposal of wastes.”   
 
California Water Code section 13241 requires each regional board to “establish such 
water quality objectives in water quality control plans as in its judgment will ensure the 
reasonable protection of beneficial uses and the prevention of nuisance […].” 
 
California Water Code Section 13243 provides that “A regional board, in a water 
quality control plan or in waste discharge requirements, may specify certain conditions 
or areas where the discharge of waste, or certain types of waste, will not be 
permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the Regional Board implement the Basin Plan. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(A - D) require municipalities to 
have legal authority to control various discharges to their MS4. 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Section A of the Order combines two previously distinct requirement sections – 
Prohibitions and RWLs.  These sections have been combined into one section for 
organization purposes and to reduce redundancy, since both sections address the 
same issue.  These changes have no net effect on the implementation and 
enforcement of the Order. 
 
Section A is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Section A.3 describes the “iterative process.” The Copermittees must reduce the 
discharge of pollutants to the MEP and ensure that their MS4 discharges do not cause 
or contribute to violations of water quality standards.  If the Copermittees have 
reduced pollutant discharges to the MEP, but their discharges are still causing or 
contributing to violations of water quality standards, the Order provides a clear and 
detailed process for the Copermittees to follow.  This process is often referred to as 
the "iterative process" and can be found at section A.3.  The language of section A.3 is 
prescribed by the State Board and is included in MS4 permits statewide.  Section A.3 
essentially requires additional BMPs to be implemented until MS4 discharges no 
longer cause or contribute to a violation of water quality standards.   
 
Section A.3 is also discussed in RTC 1 (Section X.1) in comment numbers 8 and 21. 
 

B. Non-Storm Water Discharges 
 
The following legal authority applies to section B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B) 
requires MS4 operators “to detect and remove (or require the discharger to the 
municipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittees shall prevent all types of illicit discharges into the MS4 except for certain 
non-storm water discharges.   
 
Section B of the Order has been reworded to simplify and clarify the requirements for 
addressing non-storm water discharges that are not prohibited.  This rewording has no 
net effect on the implementation and enforcement of the Order. 
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Section B.5.  Facilities that Extract, Treat, and Discharge (FETD). This section and 
the associated monitoring requirements (Attachment E, Section C.4) are necessary to 
address discharges from such facilities.  Discharges from FETDs are discharges of 
non-storm water.  Existing facilities have been implemented by Copermittees with the 
intent of protecting recreational beneficial uses at beaches by reducing or eliminating 
indicator fecal bacteria.  The FETDs are generally not designed to address other 
beneficial uses and pollutants in the source and receiving waters.  Therefore, 
discharges from FETDs might not support all designated beneficial uses. The 
requirements in this section will ensure that the discharges from FETDs do not have 
unexpected consequences of decreasing the quality of water and beneficial uses in 
the receiving waters.  Further discussion is provided in the discussion of Finding E.9. 
 
Section B.5 is also discussed in RTC 2 (Section X.2) in comment number 14. 
 

C. Legal Authority 
 
The following legal authority applies to section C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority: Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) 
provides that the Copermittees shall develop and implement legal authority to “Control 
through ordinance, order or similar means, the contribution of pollutants to the 
municipal storm sewer by storm water discharges associated with industrial activity 
and the quality of storm water discharged from sites of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that the Copermittees 
shall develop and implement legal authority to “Control through interagency 
agreements among coapplicants the contribution of pollutants from one portion of the 
municipal system to another portion of the municipal system.” 
 
Illicit discharge is defined under Federal NPDES regulation 40 CFR 122.26(b)(2) as 
“any discharge to a municipal separate storm sewer system that is not composed 
entirely of storm water except discharges pursuant to a NPDES permit (other than the 
NPDES permit for discharges from the municipal separate storm sewer) and 
discharges resulting from fire fighting activities.”   
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
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Federal NPDES regulation 40 CFR 122.26(d)(1)(ii) requires from the Copermittee “A 
description of existing legal authority to control discharges to the municipal separate 
storm sewer system.” 
 
Section C.1.j has been added to the Order to ensure that BMPs implemented by third 
parties are effective.  Since the Copermittees cannot passively receive and discharge 
pollutants from third parties, the Copermittees must ensure discharges of pollutants to 
the MS4 are reduced to the MEP.  In order to achieve this, the Copermittees must be 
able to ensure that effective BMPs are being implemented by requiring the third parties 
to document BMP effectiveness.  Regarding the Copermittees’ ability to require 
documentation and reporting from third parties, USEPA states “municipalities should 
provide documentation of their authority to enter, sample, inspect, review, and copy 
records, etc., as well as demonstrate their authority to require regular reports.”153 
 
Section C is also discussed in RTC 1 (Section X.1) in comment number 2 and RTC 2 
(Section X.2) in comment number 15. 

 

                                            
153 USEPA, 1992.  Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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D. Jurisdictional Urban Runoff Management Program 
 
D.1.  Development Planning 
 
The following legal authority applies to section D.1: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWA section 402(a), CWC 
section 13377, and Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and 
F), 40 CFR 131.12, and 40 CFR 122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(2) 
provides that Copermittees develop and implement a management program which is 
to include “A description of planning procedures including a comprehensive master 
plan to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of new 
development and significant redevelopment.  Such plans shall address controls to 
reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Section D.1 is also discussed in RTC 1 (Section X.1) in comment number 22 and in 
RTC 2 in comments number 16 - 21. 
 
Sections D.1.a  and D.1.b (General Plan and Environmental Review Process) require 
the Copermittees to update and revise their General Plan (or equivalent plan) and 
environmental review processes to ensure water quality and watershed protection 
principles are included.  The Copermittees are required to detail any changes to the 
General Plan or environmental review process in their Jurisdictional Urban Runoff 
Management Program Annual Reports. 
 
The change made to these sections requires updating the General Plan and 
Environmental Review Process on an as-needed basis, is supported by information 
provided in the Copermittees’ Report of Waste Discharge (ROWD) and Annual 
Reports.  Each Copermittee has either updated, is in the process of updating, or has 
assessed its General Plan to ensure the General Plans include the required principles 
and are in compliance with Order No. R9-2002-01.  The ROWD also states that 
although all the Copermittees have reviewed their environmental review processes, a 
number of Copermittees want the overall planning approval process to more effectively 
ensure that water quality protection is considered in the earliest phases of project 
consideration.   
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Section D.1.c (Approval Process Criteria and Requirements) requires that all 
development projects (regardless of size) implement BMPs to reduce pollutant 
discharges to the MEP.  Source control and site design BMP requirements were not 
clearly described in this section of Order No. R9-2002-01.  Additional detail has been 
added to this section to better describe the source control and site design BMPs 
needed for implementation.  This additional detail is consistent with the requirements 
of the SUSMP, known in Orange County as the Water Quality Management Plan 
(WQMP).  However, only source control and site design BMPs that apply to all types of 
development projects are required (i.e., properly designed trash storage areas).   
 
The requirements are consistent with Order No. R9-2002-01, section F.1.b.1.  
However, some elements are not contained in the current or proposed DAMP154 (e.g., 
buffer zones).  One exception is that Order No. R9-2002-01’s requirement that 
applicants must provide evidence of coverage under the General Industrial Permit has 
been removed, since industrial tenants for a development project are usually not 
known during the planning stage.   
 
Section D.1.c is also discussed in RTC 1 (Section X.1) in comment numbers 23 and 
24 and RTC 2 (Section X.2) in comment number 17. 
 
Sections D.1.d and D.1.d.(1) (Standard Urban Storm Water Mitigation Plans) require 
the Copermittees to review and update their local SUSMPs (also known in Orange 
County as Water Quality Management Plans – WQMPs) for compliance with the 
Order.  The sections also require all Priority Development Projects falling under certain 
categories to meet SUSMP requirements.  The update is necessary to ensure that the 
Copermittees’ local SUSMPs are consistent with the changes that have been made to 
the Order’s SUSMP requirements.  The requirement for the development/adoption of a 
Model SUSMP has been removed since a model was completed and adopted in 2003. 
 
The SUSMP section of the Order has been reformatted for clarity.  There are also 
some significant changes.  Changes have been made in response to experience 
gained by the Orange County Storm Water program, USEPA program evaluations, 
recent BMP development and effectiveness studies, recent reports on the magnitude 
of problems caused by hydromodification, and reviews of annual reports and the 
ROWD submitted by the Copermittees. 
 
In addition, the Order requires that a one-acre threshold be phased in over three years 
for the priority development category.  This threshold was selected to be consistent 
with the Phase II NPDES regulations for small municipalities.  The one-acre 
determination applies to the amount of ground area disturbed, not the total size of the 
parcel or project.  Each Copermittee may also lower this threshold if desired.  
 

                                            
154 Orange County Storm Water Copermittees.  Drainage Area Management Plan (DAMP) 2007.  July 

21, 2006.  The 2007 DAMP was submitted to the Regional Board with the Report of Waste Discharge 
as part of the application for NPDES Permit reissuance. 

0002483



Fact Sheet / Technical Report for 88 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

Sections D.1.d and D.1.d.1 are also discussed in RTC 1 (Section X.1) in comment 
numbers 25, 26, 27, and 32. 
 
Section D.1.d.(2)  (Priority Development Project Categories) includes several changes 
to improve, simplify, and clarify the Priority Development Project categories.    
 
The most significant change is that where a new Development Project feature, such as 
a parking lot, falls into a Priority Development Project Category, the entire project 
footprint is subject to SUSMP requirements.  This criterion was not included in Order 
No. R9-2002-01.   It is included, however, in the Model San Diego SUSMP that was 
approved by the Regional Board in 2002.  It is included in this Order because existing 
development inspections by Orange County municipalities show that facilities included 
in the Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partly treated runoff from redevelopment 
sites.  This approach to improving urban runoff from existing developments is 
practicable because municipalities have a better ability to regulate new developments 
than existing developments.   
 
Industrial sites and retail gasoline outlets have been added to the priority development 
categories.  This heavy industrial category was not included in Order No. R9-2002-01 
because industrial NPDES requirements already establish storm water criteria.  This 
category is included in the Order to be consistent with Phase II rules and to close 
loopholes.  A discussion of retail gasoline outlets is below. 
 
The criterion for commercial developments has been lowered to one acre from 
100,000 square feet (2.3 acres).  It is modified in order to be consistent with USEPA 
Phase II guidance, and to reflect the findings from Permittees that smaller commercial 
developments pose high threats to storm water discharges. 
 
Housing and restaurant criteria have been clarified.  The two housing development 
categories are now combined into one category that includes 10 or more housing 
units.  In addition, requirements which specifically apply to restaurants have been 
combined in this section.  The section has been modified to clarify that restaurants 
with less than 5,000 square feet of development are subject to SUSMP requirements, 
except for the treatment control BMP and hydromodification control requirements.  
This is consistent with Order No. R9-2002-01’s approach for applying SUSMP 
requirements to restaurants. 
 
Section D.1.d.2 is also discussed in RTC 1 (Section X.1) in comment number 28 and 
RTC 2 (Section X.2) in comment number 18. 
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Section D.1.d.(2)(j) includes Retail Gasoline Outlets (RGOs) as a Priority 
Development Project category because RGOs are points of confluence for motor 
vehicles for automotive related services such as repair, refueling, tire inflation, and 
radiator fill-up.  RGOs consequently produce significantly greater pollutant loadings of 
hydrocarbons and trace metals (including copper and zinc) than other urban areas.  To 
meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more of developed area, or (b) a 
projected average daily traffic of 100 or more vehicles per day.  These are appropriate 
thresholds since development size and volume of traffic are good indicators of 
potential impacts of urban runoff from RGOs on receiving waters.    RGOs were 
proposed, but not included in Order No. R9-2002-01 pending guidance from the State 
Board in its review of the San Diego MS4 Permit, Order No. 2001-01. 
 
In State Board WQ Order No. 2000-11, the State Board removed RGOs as a SUSMP 
category because the State Board found that RGOs were already heavily regulated 
and limited in their ability to construct infiltration devices or perform treatment.  Order 
No. 2000-11 also acknowledged that a threshold (size, average daily traffic, etc.) 
appropriate to trigger SUSMP requirements should be developed, and that specific 
findings regarding RGOs should be included in MS4 permits to justify the 
requirement.155  The State Board also removed the RGO category from the San Diego 
County MS4 permit (Order No. 2001-01) because the Regional Board did not 
specifically address the issues raised in WQ Order No. 2000-11.   
 
As discussed further below, the LARWQCB and the Regional Board have adequately 
addressed these issues. RGOs have been included as a SUSMP category in the Los 
Angeles County MS4 permit (Order No. R4-01-182), the statewide general Phase II 
MS4 permit (WQ Order No. 2003-0005-DWQ), and the Regional Board Southern 
Riverside County MS4 permit (Order No. R9-2004-001).  The State Board also 
addressed the inclusion of RGOs through the appeals of MS4 permits issued by the 
Los Angeles and San Francisco Bay Area Regional Boards.  The State Board held a 
workshop addressing RGOs and identified RGOs as significant sources of pollutants.  
The State Board then dismissed the petitions for removal of RGOs from the SUSMP 
requirements in the Los Angeles and San Francisco Bay Area MS4 permits.   
 
Inexpensive and effective structural treatment BMPs which reduce pollutants and 
control peak flow rates and velocities are available for use at RGOs.  Studies have 
shown that some catch basin inserts can remove hydrocarbons and heavy metals, 
which are typical pollutants of concern at RGOs.  Sand or media filters have also been 
found to be effective and available for use at RGOs.  Site design measures to control 
flow include cisterns, small weirs, baffles, and redirecting roof runoff to pervious areas.  
 
No evidence has been provided to indicate that use of these structural BMPs at RGOs 
will pose a safety risk. In fact, filter BMPs have been installed at RGOs in some 
municipalities without apparent adverse safety effects.  In addition, similar BMPs such 
as oil/water separators have been used for years by RGOs without safety problems.   
                                            
155 State Board, 2000.  Order WQ 2000-11. 

0002485



Fact Sheet / Technical Report for 90 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

 
Threshold - Studies indicate that runoff from RGOs contains similar pollutants to runoff 
from commercial parking lots.  In precedential WQ Order 2000-11, the State Board 
determined that parking lots with a size threshold of 5,000 square feet or more is an 
appropriate SUSMP category.   Based in part on the similarity of pollutants, the 5,000 
square feet size threshold was also included for RGOs in the Order.  In addition, other 
municipalities currently use similar size thresholds for RGOs when requiring design 
standards to mitigate storm water runoff.  To provide additional flexibility for the 
Copermittees, another threshold of 100 or more motor vehicles ADT has been added 
to the Order.  This threshold is based on requirements used in Washington and 
Oregon for what are considered “high use” sites.  This is an appropriate threshold 
since vehicular traffic is a good indicator of the amount of pollutants generated at a 
site.  
 
The Regional Board followed the State Board’s direction regarding RGOs by including 
the above discussion in this Fact Sheet, as well as a specific finding that justifies the 
regulation of urban runoff from RGOs that meet certain criteria.  Considering all of the 
supporting documentation discussed above, it is appropriate to include RGOs as a 
Priority Development Project category. 
 
Additional detailed supporting information can be found in the 2001 technical report 
titled Retail Gasoline Outlets: New Development Design Standards for Mitigation of 
Storm Water Impacts by the LARWQCB and the Regional Board. 
 
Section D.1.d.2.j is also discussed in RTC 1 (Section X.1) in comment number 29. 
 
Section D.1.d.(3) (Pollutants of Concern) requires Copermittees to update their 
procedures for identifying pollutants of concern for each Priority Development Project. 
This is important to do periodically because of changing water quality conditions and 
designations of impairments or areas of concern.  Furthermore Copermittees 
continually learn more about pollutant-generating activities as they conduct inspections 
and investigations, and that information must be incorporated into the SUSMP 
process. 
 
Section D.1.d.(4) (Site Design BMP Requirements) requires Copermittees to require 
or implement site design BMPs at Priority Development Projects in order to reduce the 
amount of polluted runoff from those sites.  The primary approach in site design BMPs 
is to limit the permanent loss of existing infiltration capacity because loss of infiltration 
is a major contributor to both wet and dry weather pollution discharges.  General 
means to accomplish that goal include retaining natural infiltration areas of a site and 
limiting the amount of impervious surfaces.  The Order does not require a specific or 
relative amount of pervious surfaces be added to a project.  The Order seeks to 
reduce the effective impervious surface of a project, which is the impervious surface 
that is directly connected to the storm water drainage system. 
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The site design BMP options listed in these sections are consistent with the site design 
BMPs currently required by the Copermittees in the Model WQMP.  In the ROWD, the 
Copermittees propose to improve the process of selecting site design BMPs. 
Specifically, they propose to develop recommendations for incorporating low-impact 
design (LID) techniques and site design BMPs.  However, the Model WQMP employs 
an open-ended approach to requirements for site design BMPs, requiring 
implementation of site design BMPs “where applicable and feasible” and “where 
appropriate.”  Unfortunately, this approach has proven to be ineffective in integrating 
site design BMPs in project designs.  Audits conducted in 2005 of four Copermittees 
found that municipalities need to work with project applicants to improve the quality of 
site design BMPs.156   As a result, the Order establishes two sets of site design BMP 
criteria.  
 
First, section D.1.d.(4)(b) of the Order directs the Copermittees to require, rather than 
consider, new development projects to employ certain classes of site design BMPs.  
The required site design BMPs take advantage of features that are incorporated into 
the Priority Development Project, such as landscaping or walkways.  It also requires 
that projects seek to maintain natural water drainage features rather than instinctively 
convey water in buried pipes and engineered ditches that eliminate natural water 
quality treatment functions.  These types of site design BMPs are both effective and 
achievable. These requirements are consistent with the guidelines of Order  
No. R9-2002-01 and both the 2003 and 2007 DAMPs.157  
 
Next, section D.1.d.(4)(c) of the Order identifies classes of site design BMPs that must 
be used when applicable and feasible.  This approach is similar to Order  
No. R9-2002-01 and the DAMPs.  This list includes requirements from Order  
No. R9-2002-01, items identified in the DAMPs, and recommended measures from 
CASQA guidance.  These site design BMPs are commonly cited in project proponents’ 
WQMP reports as the site design BMPs that have been incorporated into Priority 
Development Projects.   
 

                                            
156 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita.  
157The 2003 and 2007 DAMPs include preserving natural drainage features as a recommended site 

design BMP requirement that was to be reviewed and used where applicable and feasible.  The 
DAMPs note this as a way to mimic a site’s natural hydrologic regime. 

0002487



Fact Sheet / Technical Report for 92 December 12, 2007 
Revised Tentative Order No. R9-2007-00022008-0001 

The retention of natural drainage features, such as ephemeral streams, wetlands, and 
depressions, can be particularly important because small tributaries are essential to 
the maintenance of the chemical, biological, and physical integrity of larger 
waterbodies.158   The loss and modification of such natural water resources to 
accommodate post-development storm water management leads to direct and indirect 
adverse effects on water quality that are felt both on the project site and off the site 
within the watershed.159,160,161    Effects to aquatic beneficial uses from altered 
drainage features can occur downstream and upstream.  The length of upstream or 
downstream effect of channel modifications is dependant on the specific structure type 
and channel slope.162  For instance, road culverts can act as partial barriers to 
upstream distribution of native aquatic macroinvertebrates in urban streams, while 
bridges can provide adequate passage.163   As a result of the adverse effects to water 
quality and beneficial uses, the State of California nonpoint source pollution program 
management measures for urban areas includes limiting the destruction of natural 
drainage features and natural conveyance areas. 164 
 
Through its process of conditioning development projects under the CWA section 401 
Water Quality Certification program, the Regional Board finds that the level of site 
design BMP implementation in the Order is feasible for all projects.  This site design 
BMP requirement will help ensure that site design BMPs are implemented for new 
development projects.  Site design BMPs are a critical component of urban runoff 
management at new development projects, since the BMPs provide multiple benefits 
including preservation of hydrologic conditions, reduction of pollutant discharges, cost 
effectiveness, and green space. 
 

                                            
158 Aquatic scientists comment letter (April 10, 2003) on the Advanced Notice of Proposed Rulemaking 

(ANPRM) on the Clean Water Act Regulatory Definition of “Waters of the United States.” (Docket ID 
No. OW-2002-0050).  This letter is a synthesis of scientific information regarding ephemeral, 
intermittent, and headwater streams.  It was written to USEPA by 85 leading aquatic scientists. 

159 Wright, Tiffany, et al. 2006.  Direct and Indirect Impacts of Urbanization on Wetland Quality.  
Prepared by the Center for Watershed Protection for the USEPA Office of Wetlands, Oceans, an 
Watersheds.  81p. Available on-line at http://www.cwp.org  

160 Konrad, Christopher P. and Derek K. Booth, 2005.  Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium.  Vol. 45 pp.157-177. 

161 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

162 Fischenich, J.C. 2001. "Impacts of stabilization measures,” EMRRP Technical Notes Collection 
(ERDC TNEMRRP- SR-32), U.S. Army Engineer Research and Development Center, Vicksburg, MS. 
http://www.wes.army.mil/el/emrrp 

163 Blakely, Tanya J., et al. 2006. Barriers To The Recovery Of Aquatic Insect Communities In Urban 
Streams Freshwater Biology Vol. 51(9), 1634–1645. 

164 California Nonpoint Source Encyclopedia, Management Measure 3.1.b. Runoff from Developing 
Areas, Site Development and Management Measure 3.3.a. Runoff from Existing Development, 
Existing Development. 
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The site design BMP options listed do not need to be costly.165  Some design options, 
such as concave vegetated surfaces or routing rooftop or walkway runoff to 
landscaped areas, are cost neutral.166   Other site design BMPs, such as minimizing 
parking stall widths or use of efficient irrigation devices, are oftentimes already 
required.  In addition, use of site design BMPs reduces runoff quantity, allowing for 
treatment control BMPs and other storm water infrastructure on site to be smaller, 
therefore savings costs for both developers and municipalities.167,168   
 
Because of the potential economic and environmental benefits of using low-impact 
development site design, the U.S. Department of Housing and Urban Development, 
Office of Policy Development and Research, developed “The Practice of Low Impact 
Development (LID)” to assist the housing industry during the land development 
process. 169  This document focuses specifically on technologies that affect both the 
cost impacts and environmental issues associated with land development.  Much of 
the report focuses on storm water management because low-impact development 
storm water management systems can save capital costs for developers and 
maintenance costs for municipalities.170  The executive summary of the HUD report 
notes: 
 

This approach to land development, called Low Impact Development (LID), 
uses various land planning and design practices and technologies to 
simultaneously conserve and protect natural resource systems and reduce 
infrastructure costs. LID still allows land to be developed, but in a cost-effective 
manner that helps mitigate potential environmental impacts. LID is best suited 
for new, suburban development. 

 
Developers can use site and structure designs that reduce building footprints, 
decrease the amount of paved infrastructure, and provide for dispersed drainage and 
infiltration of runoff from impervious surfaces to reduce the effective impervious 
surface.171  The concept of effective impervious surface is important, because when 
runoff from these surfaces is directed to pervious areas rather to an impervious 
drainage system (i.e., curbs, gutters, street surfaces, storm drain pipes), it can 
infiltrate, evaporate, or be taken up by vegetation, thereby reducing the total volume of 
runoff leaving a site. 
 
                                            
165 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
166 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 

Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm. pp. 149. 
167 National Association of Home Builders Research Center. Builders Guide to Low Impact 

Development. Available on-line at http://www.toolbase.org  
168 National Association of Home Builders Research Center. Municipal Guide to Low Impact 

Development.  Available on-line at http://www.toolbase.org 
169 U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 

2003.  The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA. 

170 Ibid. Executive Summary, p.x. 
171 Bay Area Stormwater Management Agencies Association. 2003. Using Site Design Techniques to 

Meet Development Standards for Stormwater Quality. Available on-line at: http://www.basmaa.org/ 
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The Order continues to provide the Copermittees with flexibility in implementing site 
design BMP requirements by providing lists from which site design BMP approaches 
can be chosen.  Moreover, flexibility is inherently included in the site design options 
listed - each option provides the opportunity for numerous implementation approaches 
that can be used to achieve compliance.   
 
Section D.1.d.4 is also discussed in RTC 1 (Section X.1) in comment number 30. 
 
Section D.1.d.(5) (Source Control BMP Requirements) requires that Priority 
Development Projects implement minimum source control BMPs.  This section has 
been added to provide more detail and clarify the Order’s requirements for source 
control BMPs.  The minimum source control BMPs listed in the section are consistent 
with the Model WQMP. 
 
Section D.1.d.(6) (Treatment Control BMP Requirements) is consistent with Order  
No. R9-2002-01, with two exceptions.  First, the Order limits the selections of methods 
used to determine the appropriate volume of runoff to be treated.  The modification 
ensures that priority development project proponents utilize the most accurate 
information to determine the volume or flow of runoff which must be treated.  Using 
detailed local rainfall data, the County of Orange has developed the 85th Percentile 
Precipitation Isopluvial Map, which exhibits the size of the 85th percentile storm event 
throughout Orange County.172  Since this map uses detailed local rainfall data, it is 
more accurate for calculating the 85th percentile storm event than other methods which 
were included in Order No. R9-2002-01.  The other methods found in Order No. R9-
2002-01 were included as options to be used in the event that detailed accurate 
rainfall data did not exist for various locations within Orange County.  The 
development of the 85th Percentile Precipitation Isopluvial Map makes these other less 
accurate methods superfluous.  Therefore, these other methods for calculating the 85th 
percentile storm event have been removed from the current Order. 
   

                                            
172 The isopluvial map can be found as Exhibit 7.II in the Model WQMP. 
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Second, the Order requires that treatment control BMPs selected for implementation at 
Priority Development Projects have a removal efficiency rating that is higher than the 
“low removal efficiency,” as presented in the Model SUSMP/WQMP.  The requirement 
allows exceptions for those projects that, with a feasibility analysis, can justify the use 
of a treatment control BMP with a low removal efficiency for a Priority Development 
Project.  This requirement is needed because to date, the Copermittees have 
generally approved low removal efficiency treatment control BMPs without justification 
or evidence that use of higher efficiency treatment BMPs was considered and found to 
be infeasible.  Specifically, it has been found during audits of the Copermittees’ 
SUSMP programs that many SUSMP reports do not adequately describe the selection 
of treatment control BMPs.173  Moreover, USEPA’s contractor Tetra Tech, Inc. 
recommends that “project proponents should begin with the treatment control that is 
most effective at removing the pollutants of concern […] and provide justification if that 
treatment control BMP is not selected.”174   
 
In the ROWD, the Copermittees acknowledge the need for further attention to the 
selection and implementation of effective treatment BMPs.  They propose to revise the 
model WQMP table of BMP effectiveness.  The requirement is needed to provide 
clarification that selection of low efficiency treatment control BMPs over high efficiency 
BMPs without justification does not meet permit requirements and is not in compliance 
with the MEP standard.    
 
In addition, treatment control BMPs must be designed and implemented with 
measures to avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies.  Related guidelines are identified in guidance from 
CASQA.175  Additional considerations are outlined in publications from the California 
Department of Health Services and University of California Division of Agriculture and 
Natural Resources.176 
 
Section D.1.d.6 is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 
31. 
 

                                            
173 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
174 Tetra Tech, Inc., 2005.  Program Evaluation Report –San Diego Standard Urban Storm Water 

Mitigation Plan (SUSMP) Evaluation.  P. 5. 
175 For example, see the California Stormwater BMP Handbook guidelines for Extended Detention 

Basins (TC-22) at http://www.cabmphandbooks.org. 
176 Marco Metzger.  “Managing Mosquitos in Stormwater Treatment Devices.” University of California 

Division of Agriculture and Natural Resources Publication No. 8125.  Available at 
http://anrcatalog.ucdavis.edu. 
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Section D.1.d.(7) (Treatment BMP Waiver Provision) allows Copermittees to waive 
treatment BMPs when all available BMPs have been considered and rejected as 
infeasible.   This requirement was included in Order No. R9-2002-01.  The requirement 
also allows the Copermittees to develop a program to require projects that receive 
waivers, to transfer the cost savings to a fund.  The intent of the requirements is to 
allow Copermittees the necessary flexibility to waive treatment BMPs when it can be 
established that the implementation of treatment BMPs that meet numeric sizing 
criteria is not feasible at a given site.  This provision also allows Copermittees 
discretion to transfer the cost savings from such a waiver to a fund for water quality 
projects within the watershed.   
 
Section D.1.d.(8). (Low-Impact Design BMP Substitution Program) allows 
Copermittees to develop a site design BMP credit program, under which projects that 
implement a high level of site design BMPs could receive credit towards compliance 
with treatment control BMP requirements.  The program would provide the opportunity 
for development projects to avoid partial or full treatment control BMP implementation 
in exchange for implementation of a high level of site design BMPs.  This type of 
program is proposed in the Model WQMP.  The Regional Board agrees that such a 
program could be beneficial.  The program could achieve equal or greater water 
quality benefits while also (1) providing greater assurance of adequate operation and 
maintenance; (2) improved review processes of site design BMP proposals; (3) 
increased acceptance of site design BMPs; and (4) greater usage of site design 
BMPs.  For this reason, the Regional Board has added to the Order an option for the 
Copermittees to develop such a program. 
 
The Model WQMP does not provide details for a site design credit program, instead 
leaving that up to the individual municipality.   The Order includes specific minimum 
requirements so that the program will be consistent with the treatment BMP provisions.  
In precedent setting Order No. 2000-11, the State Board determined that 
implementation of treatment control BMPs is appropriate for development projects 
falling under the priority development project categories.  Therefore, any program 
which allows development projects to forgo treatment control BMP implementation 
must include provisions which will achieve similar water quality benefits.  To ensure 
that this is the case for the site design BMP credit program, minimum provisions for 
the program have been added to the Order.  Due to the addition of the minimum 
provisions in the Order, the program will not need to undergo a lengthy Regional 
Board approval process at a later date.  
 
Section D.1.d.8 is also discussed in RTC 1 (Section X) in comment number 30 and 
RTC 2 (Section X.2) in comment number 19. 
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Section D.1.d.(9). (BMP Design Standards) addresses a need for the Copermittees to 
develop and apply consistent criteria for the design and maintenance of structural 
treatment BMPs.  Correct BMP design is critical to ensure that BMPs are effective and 
perform as intended.  Without design criteria, there is no assurance that this will occur, 
since there is no standard for design or review.  As an example, Ventura County has 
developed a BMP manual that includes standard design procedure forms for BMPs.  
Ventura County’s Technical Guidance Manual for Storm Water Quality Control 
Measures is available at http://www.vcstormwater.org/ publications.htm.”177  California 
Stormwater Quality Association (CASQA) also confirms the necessity of design criteria 
when it includes such criteria in its New Development and Redevelopment BMP 
Handbook.178  This issue is noted in the ROWD, and the Copermittees propose to 
develop standard design checklist/plans/details for selected source control and 
treatment BMPs. 
 
Section D.1.d.9 is also discussed in RTC 1 (Section X.1) in comment number 10. 
 
Section D.1.d.(12) (Annual Review of Treatment BMPs) requires Copermittees to 
keep their SUSMPs up to date with BMP effectiveness studies for low-impact design 
and treatment control BMPs.  The ROWD includes commitments to develop a library 
of BMP performance reports and to revise the model WQMP table for the latest 
information on BMPs.  This requirement will ensure that two important types of 
information be included in those efforts: Site design BMPs and treatment BMPs that 
are assessed as part of contracts with the State Board and Regional Board.  The later 
types of projects include those funded with Clean Beach Initiative grants and other 
grants.  Projects funded with such state grants must include effectiveness 
assessments using a quality assurance plan.  As a result, such studies generally 
provide reliable sources of local data and should be included in local SUSMPs. 
 

                                            
177 Ibid. 
178 California Stormwater Quality Association, 2003.  Stormwater Best Management Practice Handbook 

– New Development and Redevelopment.   
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Sections D.1.E and D.1.F. (BMP Verification and Treatment BMP Maintenance 
Tracking) are included in the Order to improve the effectiveness of the BMP 
requirements.  They are included in response to findings from the Audits179 and 
recommendations from USEPA.180     The Copermittees recognize a need to improve 
the verification of post-construction BMPs.  The 2007 DAMP proposes to verify 
90%percent of WQMPs (including structural and non-structural BMPs) by inspection, 
self-certifications, surveys or other means.   The Regional Board finds that 
90%percent is a reasonable annual target, but considers inspections to be essential to 
achieve optimal results.   Therefore, the Order requires high priority sites to be 
inspected annually, and allows other measures to be used for lower priority treatment 
control BMPs. 
 
Section D.1.e and D.1.f are also discussed in RTC 1 (Section X.1) in comment number 
33. 
 
Section D.1.H. (Hydromodification) expands and clarifies current requirements for 
control of MS4 discharges to limit hydromodification effects caused by changes in 
runoff resulting from development and urbanization.  The requirements are based on 
findings and recommendations of the Orange County Storm Water Program, the 
Stormwater Monitoring Coalition (SMC),181,182 and the Storm Water Panel on Numeric 
Effluent Limits (Numeric Effluent Panel).183   Added specificity is needed due to the 
current lack of a clear standard for controlling hydromodification resulting from 
development.  More specific requirements are also warranted because 
hydromodification is increasingly recognized as a major factor affecting water quality 
and beneficial uses, and the Copermittees have proposed only vague and voluntary 
modifications to the Model WQMP.  The Order is intended to ensure the intent of the 
proposed modifications is incorporated into each Copermittees’ SUSMP. 
 

                                            
179 The 2005 audits performed by Tetra Tech, Inc. found that cities are not tracking post-construction 

BMPs. The final audit report recommended (Section 2.1.2) that each city should develop a system to 
verify implementation and track post-construction BMPs to ensure that they are adequately 
maintained.  

180 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68845. USEPA recommends such practices in the Phase II storm water regulations, promoting 
“inspections during construction to verify BMPs are built as designed.” 

181 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

182 Stein, Eric and Susan Zaleski. 2005.  Managing Runoff to Protect Natural Streams: The Latest 
Developments on Investigation and Management of Hydromodification in California. Proceedings of a 
special technical workshop co-sponsored by California Stormwater Quality Association (CASQA), 
Stormwater Monitoring Coalition (SMC), and University of Southern California Sea Grant (USC Sea 
Grant).  Technical Report No. 475 of the Southern California Coastal Water Research Project. 

183 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 
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Hydromodification is the change in a watershed’s runoff characteristics resulting from 
development, together with associated morphological changes to channels receiving 
the runoff.  As the total area of impervious surfaces increases, infiltration of rainfall 
decreases, causing more water to run off the surface and at a higher velocity.  Runoff 
from developed areas can produce erosive flows in channels under rainfall conditions 
which were not previously problematic.  Moreover, runoff from developed areas 
increases the duration of time that channels are exposed to erosive flows.  The 
increase in the volume of runoff and the length of time that erosive flows occur 
ultimately intensify sediment transport, causing changes in sediment transport 
characteristics and the hydraulic geometry (width, depth, and slope) of channels.184   
 
These types of changes have been documented in southern California.  It has been 
reported that researchers studying flood frequencies in Riverside County have found 
that increases in watershed imperviousness of only 9-22%percent can result in 
increases in peak flow rates for the two-year storm event of up to 100%percent.185  
Such changes in runoff have significant impacts on channel morphology.  It has 
recently been found that ephemeral/intermittent channels in southern California appear 
to be more sensitive to changes in imperviousness than channels in other areas.  
Morphology of small channels in southern California was found to change with only 2-
3%percent watershed imperviousness, as opposed to 7-10%percent watershed 
imperviousness in other parts of the nation.186   
 
Effects of hydromodification are evident in southern Orange County and recognized by 
the Copermittees.  Analyses of bioassessment data, for example, indicate that 
physical changes to stream channels caused by hydromodification are likely 
responsible, in part, for the low bioassessment scores in urbanized settings.187   It is 
important to recognize that the physical changes are a direct result of MS4 discharges, 
but that two separate mechanisms are involved.  First, is a change in the flow regime 
caused by the increase in impervious surfaces and loss of natural conveyance 
systems.  Discharges to receiving waters from the MS4 outfalls do not mimic the 
natural discharges from former tributaries to that receiving water, and the change 
results in erosion.  Second, the physical stream habitat in many places has been 
severely modified in order to efficiently convey those increased storm water 
discharges to the ocean.  Where streams are hardened and/or buried to convey storm 
water, they cannot provide adequate water quality and other necessary conditions to 
support beneficial uses.  Both of these issues are addressed in the Order. 
 

                                            
184 Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005.  Hydromodification 

Management Plan.  
P. 1-1. 
185 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  

The Practice of Watershed Protection. 
186 Coleman, et. al., 2005.  Effect of Increases in Peak Flows and Imperviousness on the Morphology of 

Southern California Streams.  P. iv. 
187 See Chapter 11 of the ROWD and the 2005-06 Unified Annual Report for the analyses. 
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The Copermittees’ recognize the need to improve management of hydromodification.  
The ROWD proposes to revise the Model WQMP to incorporate additional information 
from ongoing hydromodification studies conducted by the SMC.   It is unclear when 
findings would be incorporated.  The Order allows the Copermittees to adopt criteria 
consistent with future SMC findings.  Because new development activity in most 
municipalities is not expected to be substantial, the Regional Board considers the 
preliminary conclusions from existing SMC reports to be sufficiently descriptive for the 
Copermittees to make appropriate modifications.   However, the Order provides a 
twothree-year schedule for adoption of specific SMC recommendations.   
 
Until numeric criteria are recommended by the SMC, the Order specifies factors that 
must be considered by the Copermittees for Priority Development Projects.  These 
factors (downstream erosion and discharge hydrology) are generally consistent with 
the Model WQMP.  The specificity of factors to consider in the Order is more 
prescriptive in order to be consistent with recent recommendations from the SMC and 
Numeric Effluent Panel and scientific literature.188   For instance, the Copermittees 
have generally been neglecting to address the changes to flow durations caused by 
MS4 discharges.  The 2006 Model WQMP directs priority projects to submit drainage 
studies if the Permittee determines a potential for downstream erosion or habitat 
alteration. The drainage study required by the Permittees must address peak flows 
and volumes, but not the duration of those flows and volumes. As a result it is 
inadequate to assess the potential for downstream erosion.  The requirement for 
assessing duration of runoff is not a new requirement.  It was included in the 3rd term 
permit as a factor to evaluate when identifying conditions of concern in SUSMP 
projects.   
 
Section D.1.h is also discussed in RTC 1 (Section X.1)) in comment number 34 and 
RTC 2 (Section X.2) in comment number 20. 
 
Section D.1.h.3.c. (Hydromodification Control Waivers) allows the Copermittees to 
waive on-site hydromodification controls in certain situations when downstream water 
quality and beneficial uses are not likely to be negatively affected by changes in the 
flow regime caused by MS4 discharges.  The Order specifies determinations that must 
be made by the Copermittee before a waiver may be granted.   The waiver provision is 
intended to provide Copermittees with the ability to require that a development restore 
degraded downstream stream channel conditions if that would produce better results 
than on-site hydromodification controls. 
 
Section D.1.h.3.c is also discussed in RTC 1 (Section X.1) in comment number 34 and 
RTC 2 (Section X.2) in comment number 20. 
 
 

                                            
188 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  

Bioscience Vol. 47, No. 11,.pp.769-784. 
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D.2. Construction 
 
The following legal authority applies to section D.2: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D) 
provides that the proposed management program include “A description of a program 
to implement and maintain structural and non-structural best management practices to 
reduce pollutants in storm water runoff from construction sites to the municipal storm 
sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(1) provides that the proposed 
management program include “A description of procedures for site planning which 
incorporate consideration of potential water quality impacts.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(2) provides that the proposed 
management program include “A description of requirements for nonstructural and 
structural best management practices.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(3) provides that the proposed 
management program include “A description of procedures for identifying priorities for 
inspecting sites and enforcing control measures which consider the nature of the 
construction activity, topography, and the characteristics of soils and receiving water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(4) provides that the proposed 
management program include “A description of appropriate educational and training 
measures for construction site operators.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(b)(14) provides that “The following 
categories of facilities are considered to be engaging in ‘industrial activity’ for the 
purposes of this subsection: […] (x) Construction activity including cleaning, grading 
and excavation activities […].” 
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Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.2 is also discussed in RTC 1 (Section X.1) in comment numbers 35, 36, and 
40 and in RTC 2 (Section X.2) in comment number 22. 
 
Section D.2.a. (Ordinance Update) requires each Copermittee to review and update 
its grading and storm water ordinances as necessary to comply with the MS4 permit.  
By updating the grading and storm water ordinances, the Copermittees will have the 
necessary legal authority to require construction sites to implement effective BMPs 
that will reduce pollutant discharges to the maximum extent practicable.  The Order 
allows the Copermittees 365 days to review and update their ordinances.  The 365 
days should be adequate to allow for the relatively minor changes that might be 
needed since their ordinances were last updated under Order No. R9-2002-01.   
 
Section D.2.b. (Source Identification) requires the Copermittees to develop and 
update a watershed based inventory of all construction sites regardless of size or 
ownership.  This section has been modified to require the inventory be updated 
regularly, rather than annually.  More frequent updates will ensure the Copermittees 
have a more accurate inventory of construction sites within their jurisdiction. A 
regularly updated inventory of active construction sites will assist the Copermittees in 
ensuring that all sites are inspected per Order requirements.  The Order does not 
specify the frequency of updates, and instead relies on each Copermittee to develop 
updates appropriate to local construction activity.  The 2007 DAMP proposes that the 
inventory be updated “at a minimum” prior to the start of the rainy season.  Such a 
minimum standard may not be appropriate for each Copermittee.  Failure to maintain a 
useful inventory would be a violation of the Order. 
 
Section D.2.c. (Site Planning and Project Approval Process) requires Copermittees to 
incorporate consideration of potential water quality impacts prior to approval and 
issuance of construction and grading permits.  The Copermittees189 and our program 
evaluations in 2005190 recommend that storm water requirements need to be better 
incorporated into the pre-construction process.  
 

                                            
189 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

Section 7, New Development. 
190 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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This section now requires the Copermittees to review project proponents’ storm water 
management plans for compliance with local regulations, policies, and procedures.  
USEPA recommends that it is often easier and more effective to incorporate storm 
water quality controls during the site plan review process or earlier.191  In the Phase I 
storm water regulations, USEPA states that a primary control technique is good site 
planning.192  USEPA goes on to say that the most efficient controls result when a 
comprehensive storm water management system is in place.193   To determine if a 
construction site is in compliance with construction and grading ordinances and 
permits, USEPA states that the “MS4 operator should review the site plans submitted 
by the construction site operator before ground is broken.”194  Site plan review aids in 
compliance and enforcement efforts since it alerts the “MS4 operator early in the 
process to the planned use or non-use of proper BMPs and provides a way to track 
new construction activities.”195  During audits of Orange County Copermittee storm 
water programs, it was found that site plan and SWPPP review were inadequate and 
inconsistent.196 

 
Section D.2.c is also discussed in RTC 1 (Section X.1) in comment numbers 37 and 
38. 
 
Section D.2.d. (BMP Implementation) includes modifications to the requirements for 
each Copermittee to designate and ensure implementation of a set of minimum BMPs 
at construction sites.  These modifications are based on Regional Board findings and 
experience during implementation of Order No. R9-2002-01.   
 
Unlike Order No. R9-2002-01, this Order does not require the Copermittee to 
designate a set of minimum BMPs for high, medium, and low threat to water quality 
construction sites.  This change was made in recognition of most Copermittees’ 
application of one consistent set of BMPs throughout their jurisdictions.  The 
Copermittees also desire to move toward a risk-based approach to BMP 
requirements.197   As a result, the Order requires a minimum set of BMPs to be 
designated for all sites and that enhanced BMPs be designated for sites upstream of 
303(d) impairments and ESAs. 
 

                                            
191 USEPA, 1992.  Guidance 833-8-92-002.  Section 6.3.2.1. 
192 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48034. 
193 Ibid. 
194 USEPA, 2000. Guidance 833-R-00-002. Section 4.6.2.4, P. 4-30. 
195 Ibid., P. 4-31. 
196 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
197 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

Section 8, Construction 
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The Order’s requirements for seasonal restrictions on grading have also been 
changed.  Seasonal restrictions on grading for storm water are difficult to implement 
due to the conflict between seasonal grading restrictions and endangered birds’ 
breeding seasons; therefore the seasonal grading restrictions have not been included 
with the other BMPs in the Order.  Found in southern California, the Least Bell’s Vireo 
and the Coastal California Gnatcatcher are listed as federally endangered and 
threatened, respectively.198  Permits issued by the California Department of Fish and 
Game (CDFG) restrict grading during these birds’ breeding seasons, which is from 
April 10 to August 31 for the Least Bell’s Vireo199 and from February 15 to August 31 
for the Coastal California Gnatcatcher.200  Ideally storm water restrictions on grading 
would be during the wet season from October 1 through April 30.201   Combined, these 
restrictions would limit construction grading to be during the month of September, 
which is infeasible.  Section D.2.d of the Order still requires project proponents to 
minimize grading during the wet season and coincide grading with seasonal dry 
weather periods to the extent feasible.    
 
Section D.2.d is also discussed in RTC 1 (Section X.1) in comment number 39 and 
RTC 2 (Section X.2) in comments number 23, 24 (active sediment treatment), and 25. 
 
Section D.2.e. (Inspections) establishes criteria for inspections based on risk factors 
including size, season, and location of the construction site.  Modifications have been 
made to requirements of Order No. R9-2002-01 based on the experience of the 
Copermittees and Regional Board construction programs.    
 
The Order requires sites in active grading during the wet season that are over 30 
acres be inspected every two weeks, rather than sites over 50 acres being inspected 
weekly.  In south Orange County approximately 15%percent (34 sites) of construction 
sites over one acre are larger than 30 acres, whereas about 9%percent (21 sites) of 
sites are over 50 acres.202  This may result in a net decrease of inspections of large 
sites, although more sites will be covered.  The reduction in inspection frequency for 
sites greater than 50 acres is justified because the sites have generally improved their 
erosion and sediment control measures since adoption of Order No. R9-2002-01.  
Biweekly inspections of these sites in the future should be sufficient to ensure 
compliance with local regulations.    
 

                                            
198 State of California, Department of Fish and Game, 2005.  State and Federally Listed Endangered 

and Threatened Animals of California. 
199 United States Department of the Interior, Fish and Wildlife Service, 2001.  Least Bell’s Vireo Survey 

Guidelines. 
200 United States Department of the Interior, Fish and Wildlife Service, 1997.  Coastal California 

Gnatcatcher (Polioptila californica californica) Presence/Absence Survey Guidelines.  
201 Regional Board, 2001. Order No. 2001-01, San Diego County MS4 Permit.  Directive F.2.g.(2). 
202 Based on the State Board’s database of sites covered by the Construction Storm Water General 

NPDES Permit, Order No. 99-08-DWQ.  That general permit requires sites disturbing over one acre 
to file for coverage, so it provides a good basis for assessment. 
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The Order lowers the size of construction sites adjacent to or discharging directly to 
ESAs that receive scrutiny.  Order No. R9-2002-01 requires such sites five acres and 
more to be inspected weekly during the wet season.  This Order requires such sites 
one acre and above to be inspected every two weeks during the wet season and once 
during August or September.  The lower size threshold is consistent with Phase II 
storm water permits.   
 
The Order omits Order No. R9-2002-01’s provision allowing a Copermittee to 
decrease the inspection frequency for high priority sites if the Copermittee certifies in 
writing to the Regional Board that they have recorded the site’s Waste Discharge 
Identification Number, reviewed the site’s Storm Water Pollution Prevention Plan 
(SWPPP), assured the site’s SWPPP is in compliance, and assured the SWPPP is 
properly implemented at the site.  Under Order No. R9-2002-01, the Regional Board 
never received from any of the Copermittees a certification to decrease the inspection 
frequency at high priority sites.  Since the certification process was never used, the 
language has been deleted from the Order.   
 
This section also requires the Copermittees to track the number of inspections for 
each inventoried construction site.  This requirement has been added to ensure that 
the Copermittees can demonstrate that construction sites are inspected at the 
minimum frequencies.   
 
 
D.3   Existing Development 
 
D.3.a. Municipal 
The following legal authority applies to section D.3.a: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(1) 
provides that the proposed management program include “A description of 
maintenance activities and a maintenance schedule for structural controls to reduce 
pollutants (including floatables) in discharges from municipal separate storm sewers.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(3) provides that the proposed 
management program include “A description for operating and maintaining public 
streets, roads and highways and procedures for reducing the impact on receiving 
waters of discharges from municipal storm sewer systems, including pollutants 
discharged as a result of de-icing activities.”   
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(4) provides that the proposed 
management program include “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(5) provides that the proposed 
management program include “A description of a program to monitor pollutants in 
runoff from operating or closed municipal landfills or other treatment, storage or 
disposal facilities for municipal waste, which shall identify priorities and procedures for 
inspections and establishing and implementing control measures for such discharges.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(6) provides that the proposed 
management program include “A description of a program to reduce to the maximum 
extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will 
include, as appropriate, controls such as educational activities, permits, certifications, 
and other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3 is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 41. 
 
Section D.3.a.2. (General BMP Implementation) requires the Copermittees to 
designate minimum BMPs for general municipal areas and activities, regardless of 
their threat to water quality.  The requirement that different types of BMPs be 
designated for different threats to water quality categories of municipal areas and 
activities has been removed from the Order. This was done to help simplify and clarify 
the Order’s requirements.  BMPs required to be implemented at a site can now be 
based on the sources or activities present at the site.  This is closer to the approach 
taken by the Copermittees in their JURMPs.  Threat to water quality is used to 
determine inspection frequencies in section D.3.a.(7). 
 
Section D.3.a.3, D.3.a.4, and D.3.a.5. (Specific BMP Implementation Categories) 
establishes requirements for specific categories of activities and areas.  These are 
selected based on the CWA and findings of the Permittees in annual reports and 
ROWD that identify these activities as warranting special attention.  
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Pesticides, Herbicides, and Fertilizers.  40 CFR 122.26(d)(2)(iv)(A)(6) requires a 
description of a program for pesticides, herbicides, and fertilizers.  In addition, water 
quality data demonstrates widespread presence of such pollutants in receiving waters 
and MS4 discharges.  In response to similar requirements of Order No. R9-2002-01, 
the Copermittees have developed a specific model Integrated Pest Management, 
Pesticides, and Fertilizer guidelines. 
 
Flood Control Structures.   In order to more closely meet the intent of the federal 
regulations and guidance, the requirement has been modified.   40 CFR 
122.26(d)(2)(iv)(A)(4) requires  “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   Retrofitting flood control devices can reduce pollutants and 
improve water quality.  Copermittees have conducted many flood control retrofit 
projects, many of which have been partially funded with State grant awards.   
 
USEPA expands on the federal provision with the following information:  "Storm water 
management devices and structures that focus solely on water quantity are usually not 
designed to remove pollutants, and may sometimes harm aquatic habitat and 
aesthetic values” (1992). As flood control structures and other elements of the MS4 
age and retrofitting becomes necessary, opportunities for water quality improvements 
arise.   
 
Conveyance systems which take water quality consideration into account (such as 
grassed swales, vegetated detention ponds, etc.) can often cost less to construct than 
traditional concrete systems.  Evaluation of the applicability of such systems during 
retrofitting must occur to ensure that pollutants in urban runoff are reduced to the 
maximum extent practicable.  USEPA supports utilizing BMPs for pollution reduction in 
flood management projects, stating that “The proposed management program must 
demonstrate that flood management projects take into account the effects on the water 
quality of receiving water bodies. […]  Opportunities for pollutant reduction should be 
considered".203  
 

                                            
203 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
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Existing Copermittee projects include two types of retrofits. The first type involves 
adding an engineered device to an existing structure in order to treat or divert urban 
runoff.  Examples include catch basin inlet filters/screens, ultraviolet disinfection 
facilities, hydrodynamic separators, and diversions to the sanitary sewer.  The second 
type involves re-installing pervious or natural treatment features to facilities.  Examples 
include removing concrete portions of conveyances to create pervious conveyances; 
and creating treatment wetlands within flood detention facilities.  The later type of 
retrofit is preferred by the Regional Board. They are likely more sustainable over the 
long-term because they may require less rigorous operation and maintenance than the 
former.  They may also provide the additional benefit of providing significant or 
incidental opportunities for beneficial uses (e.g., recreation, wildlife, water 
supply).204,205   
 
Sweeping of Municipal Areas.  Sweeping municipal areas would likely be done in the 
absence of the Order.  However, in certain cases it is an important component of a 
jurisdictional urban runoff management program.  The Order contains requirements to 
ensure that the use of street sweeping is optimized for urban runoff applications if it is 
to be used and reported as a BMP.   The criteria in the Order are taken from industry 
guidance as reported by the Permittees in the Aliso Creek watershed.206 
 
Sections D.3.a.4 and D.3.a.5 are also discussed in RTC 1 (Section X.1) in comment 
numbers 42 and 43.  
 
Section D.3.a.4 is also discussed in RTC 2 (Section X.2) in comment number 26. 
 
Section D.3.a.(6). (Operation and Maintenance of MS4 and Structural Controls) 
requires the Copermittees to inspect and remove waste from their MS4s prior to the 
rainy season.   
 
Maintenance is critical to the successful implementation of every urban runoff 
management program.  USEPA finds that “Lack of maintenance often limits the 
effectiveness of storm water structural controls such as detention/retention basins and 
infiltration devices. […]  The proposed program should provide for maintenance logs 
and identify specific maintenance activities for each class of control, such as removing 
sediment from retention ponds every five years, cleaning catch basins annually, and 
removing litter from channels twice a year.   
 

                                            
204 Burton, Carmen et al. 2005.  Assessing Water Source and Channel Type as Factors Affecting 

Benthic Macroinvertebrate and Periphyton Assemblages in the Highly Urbanized Santa Ana River 
Basin, California.  American Fisheries Society Symposium.  Vol.47 pp.239-262. 

205 Stromberg, Juliet C. 2001.  Restoration of Riparian Vegetation in the South-Western United States: 
the importance of flow regimes and fluvial dynamism.  Journal of Arid Environments. Vol49, pp.17-34. 

206 See 20th and 21st quarterly reports for the Aliso Creek watershed bacteria investigation, prepared by 
the Orange County Copermittees within the Aliso Creek watershed.  
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If maintenance activities are scheduled infrequently, inspections must be scheduled to 
ensure that the control is operating adequately.  In cases where scheduled 
maintenance is not appropriate, maintenance should be based on inspections of the 
control structure or frequency of storm events.  If maintenance depends on the results 
of inspections or if it occurs infrequently, the applicant must provide an inspection 
schedule.  The applicant should also identify the municipal department(s) responsible 
for the maintenance program”. 207  The MS4 maintenance requirements are based on 
the above USEPA recommendations.  This maintenance will help ensure that 
structural controls are in adequate condition to be effective year round but especially 
at the beginning of and throughout the rainy season.   
 
Two requirements have been added to the Order that were not within Order  
No. 2002-01.  Subsection (3) allows a decreased inspection frequency for facilities that 
are routinely clean, and Subsection (4) requires trash to be removed from channels in 
a timely manner.   Typically, Copermittees have reported annual or semi-annual creek 
cleanups as significant BMPs. The large volumes of trash reported to be removed 
during these events demonstrates the significant amount of trash that accumulates in 
the channels.  In addition, urban runoff is a leading contributor to the accumulation of 
trash and debris along the beaches of Orange County.208  In order to reduce the effect 
of the trash, the Order requires that trash be removed more frequently. 
 
Section D.3.a.(7). (Limit Sewage Infiltration) requires the Copermittees to implement 
controls and measures to limit infiltration of seepage from municipal sanitary sewers to 
MS4s through thorough, routine preventive maintenance of the MS4.  This 
requirement is in Order No. R9-2002-01 in the section on Illicit Discharge Detection 
and Elimination (section F.5.i). 
 
Section D.3.a.7 is also discussed in RTC 1 (Section X.1) in comment number 44. 
 
Sections D.3.a.(8) and D.3.a.(9). (Inspections and Enforcement) establishes a 
minimum set of municipal areas and activities for oversight and inspection by the 
Copermittees and requires that Copermittees properly enforce urban runoff 
requirements at municipal areas and activities.   
 

                                            
207 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 
208 Moore, S.L., D. Gregorio, M. Carreon, S B. Weisberg, and M. K. Leecaster. 2001. Composition and 

distribution of beach debris in Orange County, California. Marine Pollution Bulletin 42(3): 241-245.. 
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D.3.b. Industrial and Commercial 
The following legal authority applies to section D.3.b: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C) 
provides that the proposed management program include “A description of a program 
to monitor and control pollutants in storm water discharges to municipal systems from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA), and industrial facilities that the 
municipal permit applicant determines are contributing a substantial pollutant loading 
to the municipal storm sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(1) provides that the 
Copermittee must “identify priorities and procedures for inspections and establishing 
and implementing control measures for such discharges.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(2) provides that the proposed 
management program shall “Describe a monitoring program for storm water 
discharges associated with the industrial facilities identified in paragraph (d)(2)(iv)(C) 
of this section, to be implemented during the term of the permit, including the 
submission of quantitative data on the following constituents:  any pollutants limited in 
effluent guidelines subcategories, where applicable; any pollutant listed in an existing 
NPDES permit for a facility; oil and grease, COD, pH, BOD5 , TSS, total phosphorus, 
total Kjeldhal nitrogen, nitrate plus nitrite nitrogen, and any information on discharges 
required under 40 CFR 122.21(g)(7)(iii) and (iv).” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(ii) provides that the Copermittee 
“Provide an inventory, organized by watershed of the name and address, and a 
description (such as Standard Industrial Classification [SIC] codes) which best reflects 
the principal products or services provided by each facility which may discharge, to the 
municipal separate storm sewer, storm water associated with industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) provides that the Copermittee 
develop a proposed management program which includes “A description of structural 
and source control measures to reduce pollutants from runoff from commercial and 
residential areas that are discharged from the municipal storm sewer system that are 
to be implemented during the life of the permit, accompanied with an estimate of the 
expected reduction of pollutant loads and a proposed schedule for implementing such 
controls.” 
 
Section D.3.b. (Industrial and Commercial) requires the Copermittees to implement an 
industrial and commercial program to reduce pollutants in runoff from all industrial and 
commercial sites/sources.  The industrial and commercial sections of Order  
No. 2002-01 have been combined into one section in this Order.  This change will 
streamline and simplify the Order, without negatively impacting water quality.  This 
change is not unprecedented because industrial and commercial facilities are 
commonly addressed together.  For example, the Southern Riverside County MS4 
Permit209 combined industrial and commercial programs into one section.  In addition, 
in their Annual Reports and ROWD,210 the Copermittees jointly address industrial and 
commercial components.  USEPA contractor Tetra Tech also evaluated and reported 
on the industrial and commercial programs jointly during their program evaluations.211 
 
Section D.3.b.(1)(a) (Source Identification) requires that building material retailers and 
storage, animal facilities, and power washing services be included in the Copermittees’ 
inventory of commercial sites/sources.  These activities have been identified annual 
MS4 program reports and quarterly Aliso Creek watershed reports as potentially 
significant sources of pollutants.  This is not a significant change because Order No. 
R9-2002-01 requires that any commercial site or source determined by a Copermittee 
to contribute a significant pollutant load to the MS4 be added to its inventory of 
commercial sites.  Furthermore, the commercial BMP fact sheets developed by the 
Copermittees generally address the types of activities occurring at these facilities and 
practices. 
 

                                            
209 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2; P. 24. 
210 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  

Section 9. 
211 Tetra Tech, Inc., 2005. Program Evaluation Reports Orange County Storm Water Programs: Cities of 

Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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The Order has revised requirements for identifying industrial sites/sources.  The 
revised requirements are identical to those found in the Southern Riverside County 
MS4 permit.212  USEPA requires the same identification: “Measures to reduce 
pollutants in storm water discharges to municipal separate storm sewers from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA).”213  USEPA “also requires the 
municipal storm sewer permittee to describe a program to address industrial 
dischargers that are covered under the municipal storm sewer permit.”214  In order to 
more closely follow USEPA’s guidance, this Order also includes operating and closed 
landfills, and hazardous waste treatment, disposal, storage and recovery facilities.   
 
Section D.3.b.3. (Mobile Businesses) requires each Copermittee to develop and 
implement a program to reduce the discharge of pollutants from mobile businesses to 
the MEP.  Mobile businesses are service industries that travel to the customer to 
perform the service rather than the customer traveling to the business to receive the 
service.  Examples of mobile businesses are power washing, mobile vehicle washers, 
carpet cleaners, port-a-potty servicing, pool and fountain cleaning, mobile pet 
groomers, and landscapers.  These mobile services produce waste streams that could 
potentially impact water quality if appropriate BMPs are not implemented.   
 
Order No. R9-2002-01 also requires BMP implementation for certain mobile 
businesses (e.g., mobile vehicle washing and mobile carpet cleaning).  These 
requirements of Order No. R9-2007-00022008-0001 are not significantly different from 
the existing requirements.   The Order specifies mobile businesses for special 
attention based on reports from the Copermittees that mobile businesses have been 
difficult to control with existing programs.   
 
Mobile businesses present a unique difficulty in storm water regulation.  Due to the 
transient nature of the business, the regular, effective practice of unannounced 
inspections is difficult to implement.  Also, tracking these mobile businesses is difficult 
because they are often not permitted or licensed and their services cross Copermittee 
jurisdictions.  Mobile businesses that operate within a municipality may be based in 
another municipality or even outside the Region.  The Order takes into account the 
difficulties in regulating mobile businesses. 
 
Because BMPs have been developed already, but communication with mobile 
businesses may be difficult, the Order provides broad flexibility to the Copermittees for 
developing a targeted program within the Commercial portion of each JURMP.    
 
Section D.3.b.3 is also discussed in RTC 1 (Section X.1) in comment number 45 and 
RTC 2 (Section X.2) in comment number 27. 

                                            
212 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.b)(2); P. 

25. 
213 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48056. 
214 Ibid. 
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Section D.3.b.4. (Inspections) includes requirements for inspections of industrial and 
commercial sites/sources.  The Order is similar to the Southern Riverside County MS4 
permit215 in requiring that inspections check for coverage under the General Industrial 
Permit; assessment of compliance with Copermittee ordinances and permits related to 
urban runoff; assessment of BMP implementation, maintenance, and effectiveness; 
visual observations for non-storm water discharges, potential illicit connections, and 
potential discharge of pollutants in storm water runoff; and education and outreach on 
storm water pollution prevention.  The Order also requires that inspections include 
review of BMP implementation plans if the site uses or is required to use such a plan, 
and the review of facility monitoring data if the site monitors its runoff.  Order  
No. 2002-01 did not contain requirements for inspection procedures.   
 
Changes in the Order’s requirements for inspection procedures mimic USEPA’s 
guidance: “Site inspections should include (1) an evaluation of the pollution prevention 
plan and any other pertinent documents, and (2) an onsite visual inspection of the 
facility to evaluate the potential for discharges of contaminated storm water from the 
site and to assess the effectiveness of the pollution prevention plan.” 216  In 1999, 
USEPA “recognized visual inspection as a baseline BMP for over 10 years,” and 
“visual inspections are an effective way to identify a variety of problems.  Correcting 
these problems can improve the water quality of the receiving water.” 217  Most, if not 
all, of the Order’s procedures are being conducted by the Copermittees that follow the 
Model Existing Development Program of the DAMP. 
 
With the exception of restaurants, the Order allows Copermittees to establish 
inspection frequencies, as long as at least 20 percent of the sites are inspected 
annually.  Restaurants are now required to be inspected annually.   Inspection 
frequencies in the Order have been modified from Order No. R9-2002-01.  Order No. 
R9-2002-01 specifies frequencies for inspecting industrial sites based on threat to 
water quality and requires high priority commercial sites to be inspected as needed.  
Copermittees have been inspecting industrial sites according to Order No. R9-2002-
01.   The Copermittees have been inspecting restaurants annually as part of the 
County Health Department inspections.  For other commercial sites, the Copermittees 
have been focusing annual activities on certain commercial sectors, such as 
automobiles, with the goal of inspecting every high priority site at least once during the 
permit term.   This change is not considered significant because it should allow the 
Copermittees to continue existing programs. 
 
Reports from the Aliso Creek watershed Copermittees demonstrate that as-needed 
inspections for restaurants means at least annually.  Restaurants have been found to 
present many threats to water quality and standard educational efforts are not effective 
because restaurants are subject to frequent management changes.  For these 
reasons, the Order requires restaurants to be inspected annually. 

                                            
215 Regional Board, 2004.  Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.d)(3);   
216 USEPA, 1992. Guidance 833-8-92-002, section 6.3.3.4 “Inspection and Monitoring”. 
217 USEPA, 1999.  832-F-99-046, “Storm Water Management Fact Sheet – Visual Inspection”. 
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Section D.3.b.4 is also discussed in RTC 1 (Section X.1) in comment number 46. 
 
Section D.3.b.(6). (Training and Education) requires training and education measures 
generally consistent with the existing storm water programs.  One distinction is that the 
Order requires each Copermittee to notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable to the 
site/source.   This requirement is necessary to ensure that the owners and operators 
of commercial sites stay informed of appropriate BMPs.  This is especially important 
because sites may be inspected as little as once every five years. 
 
Section D.3.c. (Residential Component) 
The following legal authority applies to section D.3.c: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) 
provides that the Copermittee develop a proposed management program which 
includes “A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the permit, 
accompanied with an estimate of the expected reduction of pollutant loads and a 
proposed schedule for implementing such controls.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3.c (Residential Component) moves the common interest areas / 
homeowners’ association component and the requirement for proper management of 
used oil, toxic materials, and other household hazardous wastes to the residential 
section of the Order, since these requirements generally apply to residential areas.  
These changes improve the organization of the Order and have no net effect on its 
implementation and enforcement.  Other requirements for prioritization, BMP 
implementation, and enforcement are consistent with Order No. R9-2002-01.   
 
Section D.3.c is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 
47. 
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D.4.  Illicit Discharge Detection and Elimination 
 
The following legal authority applies to section D.4: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) 
provides that the proposed management program “shall be based on a description of a 
program, including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges and 
improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the permit, 
including areas or locations that will be evaluated by such field screens.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be followed 
to investigate portions of the separate storm sewer system that, based on the results 
of the field screen, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges or other sources of non-storm water.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(4) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(5) provides that the 
Copermittee include in its proposed management program “a description of a program 
to promote, publicize, and facilitate public reporting of the presence of illicit discharges 
or water quality impacts associated with discharges from municipal separate storm 
sewers.” 
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Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(6) provides that the 
Copermittee include in its proposed management program “a description of 
educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(7) provides that the 
Copermittee include in its proposed management program “a description of controls to 
limit infiltration of seepage from municipal sanitary sewers to municipal separate storm 
sewer systems where necessary.” 
 
Section D.4.a. (Prevent and Detect Illicit Discharges) requires the Copermittees to 
implement a program to actively seek and eliminate illicit connections and discharges 
(IC/ID).  Additional wording has been added to this section to clarify and ensure that all 
appropriate (i.e., field personnel) municipal personnel are utilized in the program to 
observe and report these illicit discharges and connections.    
 
Section D.4.e (Investigations) requires the Copermittees to conduct follow up 
investigations and inspect portions of the MS4 for illicit discharges and connections, 
based on dry weather field screening and analytical monitoring results.  The section 
also requires the Copermittees to establish criteria for triggering follow up 
investigations.   Additional language has been added to this section to clarify the 
minimum level of effort and timeframes for follow up investigations when dry weather 
action levels are exceeded.  Timely investigation and follow up when action levels are 
exceeded is necessary to identify sources of illicit discharges, especially since many of 
the discharges are transitory.  The requirements for a 48-hour minimum response time 
when action levels are exceeded and for immediate response to obvious illicit 
discharges is necessary to ensure timely response by the Copermittees.    
 
The Copermittees currently use action levels to facilitate the determination of when 
source investigation studies are warranted based on data from the dry-weather 
monitoring program.  One set of criteria is based on regional averages of constituent 
concentrations that were developed based on randomly selected storm drains.  
Another set of criteria is based on trends at a particular station.  These are reasonable 
criteria if decision-makers are properly trained.  The ability of the local managers to 
interpret dry-weather monitoring data collected by the County has greatly improved in 
the last two years, and continued training is required in section D.4.i. 
 
Section D.4.e is also discussed in RTC 1 (Section X.1) in comment number 48 and 
RTC 2 (Section X.2) in comment number 28. 
 
Section D.4.h. (Spill Response) requires each Copermittee to implement measures to 
prevent and respond to spills into its MS4.  These requirements are similar to Order 
No. R9-2002-01 and based on federal regulations at 40 CFR 122.26(d)(2)(iv)(B)(4).  
Those federal NPDES regulations clearly require that owners and operators of MS4s 
have procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.   
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This same requirement was adopted by the Regional Board in Order No, 2002-01, but 
was subsequently stayed by the State Board in Order WQO 2002-0014.  The City of 
Mission Viejo challenged the requirement to prevent and respond to sewage spills on 
the grounds that since the sanitary sewer systems in the City are operated by three 
water districts already regulated by a NPDES permit from the Regional Board, this 
requirement would cause delayed spill responses as the City and agencies try to 
determine jurisdiction and responsibilities.  The State Board found that the costs of this 
requirement did not constitute harm, but agreed that harm could ensue from potential 
response delay and confusion.  Although the entire permit requirement was stayed, 
neither the State Board, nor the Petitioner discussed spills other than sewage.   
 
Subsequently, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.218   Only three Permittees (Laguna Beach, San 
Clemente, and San Juan Capistrano) own or operate their own sewage collection 
systems, yet all Copermittees implement the programs for spill response.  For the 
Copermittees that do not own or operate sewage systems, the Regional Board 
expects that they will continue to respond appropriately to reported or identified spills 
to the MS4 system.   
 
Section D.4.h is also discussed in RTC 1 (Section X.1) in comment number 50 and 
RTC 2 (Section X.2) in comment number 28. 
 
 

E. Watershed Urban Runoff Management Programs 
 
The following legal authority applies to section E: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(ii) states:  
“The Director may […] issue distinct permits for appropriate categories of discharges 
[…] including, but not limited to […] all discharges within a system that discharge to the 
same watershed […]”  
 
Federal NPDES regulations 40 CFR 122.26(a)(3)(v) states:  “Permits for all or a 
portion of all discharges from large or medium municipal separate storm sewer 
systems that are issued on a system-wide, jurisdiction-wide, watershed, or other basis 
may specify different conditions relating to different discharges covered by the permit, 
including different management programs for different drainage areas [watersheds] 
which contribute storm water to the system.” 
                                            
218 Sections 10.2.4 and 10.2.5 in the 2007 DAMP. 
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Federal NPDES regulation 40 CFR 122.26(a)(5) states:  “The Director may issue 
permits for municipal separate storm sewers that are designated under paragraph 
(a)91)(v) of this section on a system-wide basis, a jurisdiction-wide basis, watershed 
basis, or other appropriate basis.”  
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) states:  “Proposed programs may 
impose controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on 
individual outfalls.” 
 
Section E. (Watershed Urban Runoff Management Programs) requires Copermittees 
to update and continue implementation of existing certain watershed urban runoff 
management programs (WURMPs).  The watershed management areas are the same 
as in Order No. R9-2002-01.  The general approach to the watershed program is 
similar as in Order No. R9-2002-01, with some exceptions.  First, the Order requires a 
minimum number of watershed program activities to occur in each year.  Order No. 
R9-2002-01 allowed the Watershed Copermittees to develop implementation time 
schedules for activities conducted during the permit term.  That approach was useful 
because the Copermittees needed to develop the background information to support 
the watershed programs.  Now that assessments, prioritization efforts, and 
collaboration steps have been completed, it is reasonable for the Copermittees to 
implement activities each year of this permit term. 
 
WURMPs must be implemented for the highest-priority watersheds in the region, Aliso 
Creek and San Juan Creek, rather than continuing the six watershed management 
area delineations from Order No. R9-2002-01.  One Copermittee, the City of San 
Clemente, would not be required to be involved in any watershed urban runoff 
management program activities. 
 
Though seemingly a significant revision, this will not likely result in any significant 
decrease in water quality protection.  The watersheds eliminated are the coastal 
streams watersheds, in which the vast majority of each urbanized drainage area lies 
within the jurisdiction of a single Copermittee.  As a result, the potential benefits 
gained by developing and implementing a WURMP in those watersheds are much less 
than in the Aliso Creek and San Juan Creek watersheds.   
 
Section E is also discussed in RTC 1 (Section X.1) in comment numbers 51 and 52 
and RTC 2 (Section X.2) in comment number 29. 
 
Section E.1.b. (Watershed Map) of the Order requires the Copermittees to develop 
watershed maps.  The section has been slightly modified from Order No. R9-2002-01 
in that it no longer requires mapping of inventoried construction sites.  The reason for 
this change is the temporary nature of construction sites.  The location of construction 
sites is constantly changing, making the mapping of construction sites not useful. 
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Section E.1.c. (Water Quality Assessment) of the Order requires assessment and 
analysis of water quality data to prioritize each watershed’s water quality problems, 
together with identification of the sources of the high priority water quality problems.  
These requirements are essentially the same as the requirements of Order  
No. 2002-01; they have simply been reorganized to more clearly convey the process 
required. For instance, Order No. R9-2002-01 required an initial assessment and then 
annual reports that then identified water quality improvements or degradation and 
proposed program modifications.  However, the annual determinations could only be 
accomplished with an annual assessment of conditions. 
 
Section E.1.d. (Watershed Strategy) requires Copermittees within a watershed to 
develop a collective watershed strategy to abate the sources and reduce the 
discharges causing the high priority water quality problems of the WMA.  An 
articulated strategy is necessary to guide Watershed Copermittee selection and 
implementation of Watershed URMP Activities.  Order No. R9-2002-01 required 
watershed URMPs to identify recommended activities and a strategy for short and 
long-term effectiveness assessments.  This Order clarifies the expectations of the 
Regional Board for municipalities to follow the process of assessing conditions, 
evaluating options, implementing measures, and then re-assessing conditions, etc. 
 
Section E.1.e. (BMP Implementation and Assessment) requires the watershed 
Copermittees to implement the measures identified within their watershed URMP 
strategies.  It also clarifies expectations of the Regional Board that activities to reduce 
pollutant loads will be implemented each year.  This is necessary because most of the 
reported activities within the Watershed URMPs have been planning or assessment 
activities, rather than “on-the-ground” management measures.  This requirement 
provides measurable outcomes for WURMP implementation.  In crafting this section of 
the Order and the Watershed Water Quality Activity definition, the Regional Board 
sought to obtain a balance between the enforceability of the Order and Copermittee 
flexibility in implementing the Order.   
 
This section of the Order also requires the Copermittees to evaluate the effectiveness 
of activities.  This will help the Copermittees determine additional measures and also 
enable other Copermittees to choose the most effective activities for implementation.  
Implementation of effective activities is critical to ensure an effective Watershed Urban 
Runoff Management Program. 
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The intent of specifying requirements for Watershed “Water Quality Activities” is to 
make sure that management measures are implemented to reduce pollutant 
discharges causing high priority water quality problems within a watershed and exceed 
the baseline jurisdictional requirements.  Beyond these bottom line requirements, the 
Copermittees have ample implementation flexibility.  For example, both jurisdictional 
and regional activities in some circumstances can be considered Watershed Water 
Quality Activities.  In addition, Copermittees can implement Watershed Water Quality 
Activities within their jurisdictions or outside of their jurisdictions; whichever they 
prefer.  Moreover, Copermittees within a watershed can implement different 
Watershed Water Quality Activities, provided they are part of the watershed 
Copermittees’ larger watershed strategy. 
 
Details regarding what constitutes a Watershed Water Quality Activity include: 
 

• A Watershed Water Quality Activity must abate the sources and/or reduce the 
discharge of pollutants causing high priority water quality problems in the 
watershed. Activities that do not specifically abate sources and/or reduce 
pollutant discharges causing high priority water quality problems in a watershed 
are not Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must implement an overall watershed 

strategy collaboratively developed by the Copermittees within a watershed.  
 

• Jurisdictional activities which exceed the baseline jurisdictional requirements 
may constitute Watershed Water Quality Activities, if they are more protective of 
water quality than baseline jurisdictional activities.  Such activities must 
specifically abate sources and/or reduce the discharge of pollutants causing 
high priority water quality problems within a watershed.  The jurisdictional 
activities must be organized and implemented as part of a larger watershed 
strategy.   
  

• Specific Watershed Water Quality Activities do not need to be implemented 
watershed-wide, but all Copermittees within a watershed must implement well-
coordinated Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must be new activities; activities that have 

been conducted for many years without regard for watershed concerns are not 
Watershed Water Quality Activities.  Moreover, as high priority water quality 
problems within watersheds continue, efforts to implement new and more 
effective activities are needed. 

 
• Education, public participation, and planning efforts are not Watershed Water 

Quality Activities.  
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• Activities that only consist of monitoring are not Watershed Water Quality 
Activities.  There must also be an element of the monitoring program that 
directly results in the abatement of sources and/or reduction of pollutant 
discharges causing high priority water quality problems. 

 
Section E.1.f. (Information Exchange) requires that the watershed Copermittees 
exchange information among themselves and with the public.  The Copermittees have 
established mechanisms for doing both.219  The Regional Board considers the 
quarterly Copermittee meetings held for the Aliso Creek watershed bacteria 
investigation to be very important in developing and implementing a coordinated timely 
approach to urban runoff management.  For instance, the meetings have greatly 
facilitated the exchange of information regarding the potential use of and the 
effectiveness of BMPs.  In addition, public participation will facilitate better 
communication among the interested parties in the watershed, which will ultimately 
help to expedite water quality improvements.   
 
Section E.1.f is also discussed in RTC 1 (Section X.1) in comment number 10. 
 
Section E.4. (Aliso Creek Watershed Provisions) transfers requirements of an 
Investigative Order issued on October 18, 2005 into the MS4 Permit.  The 
requirements pertain to an Order first issued in 2001 for investigations into bacteria 
concentrations in the watershed caused by urban runoff.  In October 2005 the 
requirements for monitoring and reporting were modified in response to a request from 
the Copermittees.  The revised plan includes long-term monitoring and near term 
action plans based on prioritized storm drains within each watershed municipality.  The 
action plan represents a more mature version of the watershed URMPs.220  At the 
time, the Regional Board noted that the revised program would serve as an effective 
interim program until a planned TMDL was adopted.221   Including the requirements 
within the Order is done for organizational purposes.  It has no net effect on the 
requirements or the Watershed URMP. 
 
 

                                            
219 Copermittees hold two types of watershed-based meetings; one for public agencies and one open to 

all other interested parties.  In addition, the County of Orange makes its watershed reports available 
on-line at http://www.ocwatersheds.com 

220 The 2005-06 annual Aliso Creek Watershed Action Plan (a.k.a. WURMP) is crafted in large part on 
the activities and monitoring conducted pursuant to the bacteria investigation orders issued by the 
Regional Board. 

221 Letter dated October 18, 2005 from the Regional Board Executive Officer, John Robertus, to the 
Copermittees in the watershed.   
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F. Fiscal Analysis 
 
The following legal authority applies to section F: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(vi) 
provides that “[The Copermittee must submit] for each fiscal year to be covered by the 
permit, a fiscal analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the programs under paragraphs 
(d)(2)(iii) and (iv) of this section.  Such analysis shall include a description of the 
source of funds that are proposed to meet the necessary expenditures, including legal 
restrictions on the use of such funds.” 
 
Section F has been expanded in order to develop more useful and meaningful fiscal 
reporting.  The Copermittees have identified a need to assess the current fiscal 
reporting process and have proposed to prepare a fiscal reporting strategy to better 
define the expenditure and budget line items included in the fiscal reports.222  The 
Regional Board agrees that the process should be improved.  A revamped fiscal 
reporting strategy will provide the Regional Board and the Copermittees with better 
capability to manage performance of the programs.   
 
The Copermittees’ effort is expected to provide standardization of reporting so that 
figures between Copermittees are comparable, which is one of many types of 
information which can be used by the Regional Board to better understand 
Copermittee program implementation.  Standardization and comparison of fiscal 
analysis reporting is supported by the State Board funded NPDES Stormwater Cost 
Survey, which finds that “standards for reporting costs and stormwater activities are 
needed to allow accurate cost comparisons to be made between stormwater 
activities.”223  This document also provides guidance regarding categorization of 
expenditures for tracking and reporting. 
 
The Order establishes criterion for when Copermittees must add narrative evaluations 
to the tables.  This will address some of the variability in reporting and will provide the 
public and Regional Board with improved understanding of how resources are shifted 
in response to annual assessments.  This will also help ensure that projected annual 
costs adequately reflect planned program modifications described in the annual 
reports. 

                                            
222 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

section 2.3.4.   
223 Currier, et al., 2005.  NPDES Storm Water Cost Survey Final Report.  Prepared for California State 

Water Resources Control Board by Office of Water Programs, California State University, 
Sacramento.  P. 63. 
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Another new requirement in the Order is for the CopermitteesThe Regional Board has 
chosen not to include require a qualitative or quantitative description of fiscal benefits 
realized from implementation of the storm water protection program.  This is a 
recommendation from the National Association of Flood and Stormwater Management 
Agencies.224   For instance, the current fiscal assessment does not address city-wide 
fiscal benefits of protection (e.g., public health, tourism, property values, economic 
activity, beneficial uses, etc.), even though many costs currently reported to the 
Regional Board are for related activities.  This type of assessment may help 
Copermittees improve the allocation of resources and it may help the Copermittees 
secure adequate funding for the program.  Finally, it will provide a clearer picture of the 
urban runoff program to the public and Regional Board.  However, qualitative 
assessments could be overly subjective and most Copermittees likely lack the ability to 
provide accurate quantitative assessments.  The Regional Board encourages 
Copermittees to consider means for conducting assessments of fiscal benefits derived 
from the programs. Such assessments could be conducted on a regional scale similar 
to studies of program costs conducted by the State Water Board225 or community 
indicators by the Community Indicators Project.226  
 
The Order also requires that each Copermittee develop a financial business plan.  This 
is a new requirement intended to improve the long-term viability of the urban runoff 
management programs.  The requirement is based on guidance from the National 
Association of Flood and Stormwater Management Agencies.227   The required 
elements of the business plan are also intended to provide guidance to the 
Copermittees as they develop a new model fiscal reporting strategy.   
 
The development of a financial business plan for the urban runoff management 
programs is a management measure that will improve the long-term viability of the 
programs.  Many of the program commitments required by federal regulations that are 
made by the Copermittees and also required by the MS4 Permit necessitate that funds 
be available beyond the next fiscal year.   Without a clear plan for providing such 
funds, the Regional Board cannot be certain the management measures will provide 
the benefits expected from them. 
 

                                            
224 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 

Stormwater Funding.  Prepared under a grant provided by the U.S. EPAUSEPA. 
225 State Water Board, 2005.  NPDES Stormwater Cost Survey. 
226 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

227 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 
Stormwater Funding.  Prepared under a grant provided by the U.S. EPAUSEPA. 
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Currently, each Orange County municipality’s annual report includes a table based on 
a template developed by the principal Permittee.  The template was meant to facilitate 
reporting consistency among the 13 Copermittees.  The annual report table contains 
estimates of spending during the reported period and estimates of the next year’s 
spending.  The tables separate capital costs from operations and maintenance costs 
and are arranged by program element.  In addition to the tables, each municipality 
reports on the sources of the funds, (e.g., general fund, special fee, grants, etc.) to 
demonstrate that resources have been secured.  There is very heavy reliance on 
general funds. 
 
Review of the fiscal analysis tables included in the annual reports has not been as 
straightforward as expected, and the value of the information is moderate.  Generally, 
questions regarding the financial reporting process of individual Permittees have been 
adequately resolved during meetings to discuss the annual reports.  Based on those 
meetings, the Regional Board staff has found that cities do not use consistent methods 
to fill in the tables because they use different accounting and budgeting processes, 
and certain stormwater program expenditures are not easily categorized into the table 
formats.  Furthermore, stormwater permit-related activities involve several 
departments, which makes it difficult for the storm water manager to gather and 
decipher actual costs.    
 
These issues also make it difficult for the Permittees to accurately compartmentalize 
expenditures within the format.  The Permittees are aware of the reporting 
discrepancies and have planned to modify the reporting template and guidelines. As a 
result, the current financial reporting provides estimates at best and cannot be reliably 
used to compare program implementation among most municipalities.    
 
The Federal requirements for a fiscal analysis provide flexibility to the municipality on 
how and what to report, but also provide wide latitude for the Regional Board to solicit 
the type of information it seeks to evaluate the relative costs and value of the permit’s 
activities.   The modifications to this requirement will improve the long-term protection 
of water quality. 
 
Section F is also discussed in RTC 1 (Section X.1) in comment numbers 54 and 55 
and RTC 2 (Section X.2) in comment number 30. 
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G. Program Effectiveness Component 
 
The following legal authority applies to section G: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(v) 
provides that the Copermittees must include “Estimated reductions in loadings of 
pollutants from discharges of municipal storm sewer constituents from municipal storm 
sewer systems expected as the result of the municipal storm water quality 
management program.  The assessment shall also identify known impacts of storm 
water controls on ground water.”  Under Federal NPDES regulation 40 CFR 122.42(c) 
applicants must provide annual reports on the progress of their storm water 
management programs. 
 
Section G is also discussed in RTC 1 (Section X.1) in comment number 56. 
 
Section G.1 (jurisdictional program effectiveness assessments) of the Order requires 
the Copermittees to assess the effectiveness of the implementation of their 
jurisdictional programs and activities.  The section requires that the effectiveness 
strategy of the programs be designed around three four classes of objectives and that 
the results are used to direct program modifications.  The section does not specify the 
assessments to be conducted, but does require that assessment measures conform to 
the guidance developed by the California Storm Water Quality Association (CASQA).  
The Orange County Storm Water Program is supportive of the CASQA effort, and use 
of CASQA assessment techniques is consistent with the methodology proposed in the 
ROWD.228 229   
 
The section is also consistent with the plan of the Copermittees to improve the efficacy 
of the assessment process.230  The Copermittees currently report a series of metrics 
for spatial and temporal assessments across the County.  The Program Effectiveness 
requirements of the Order provide the Copermittees with the framework for improving 
their standard assessment metrics. 
 

                                            
228 The structure of planned program effectiveness is proposed in section 1.2.2 of the 2007 ROWD.  The 

ROWD then identifies current and potential assessment outcome levels within each major program 
chapter (e.g., new development, construction, etc.).   

229 CASQA 2007. Municipal Stormwater Program Effectiveness Assessment Guidance. p.2-5. 
230 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 

section 3.3.2. 
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The Order provides focus to the assessment methodology by requiring that impaired 
waterbodies and environmentally-sensitive areas are specifically addressed.  In this 
way, the high priority water quality issues will receive a high level of attention, 
consistent with USEPA and CASQA guidance for prioritization.  The Order provides 
flexibility to establish the actual metrics for each assessment outcome level.  The 
Order also provides the Copermittees flexibility to develop objectives for the general 
program components based on the CASQA guidance, as is proposed in the ROWD 
and DAMP.   
 
In addition, Section G.1 requires that an effectiveness assessment strategy is 
developed and implemented in response to actions taken by a Copermittee to comply 
with Section A.3 (Prohibitions and Receiving Water Limitations) of the Order.  Section 
A.3 outlines the procedure for addressing instances when jurisdictional programs 
implement control actions in response to determinations that discharges from the MS4 
are causing or contributing to violations of water quality standards.  
 
Section G.2 (assessment review and program modification) of the Order requires the 
Copermittees to improve jurisdictional activities or BMPs when they are found to be 
ineffective or when water quality impairments are continuing.  This requirement fulfills 
the purpose of conducting effectiveness assessments – to improve and refine the 
Copermittees’ programs.  The requirement is consistent with USEPA’s Phase II 
regulations, which state:  “If the permittee determines that its original combination of 
BMPs are not adequate to achieve the objectives of the municipal program, the MS4 
should revise its program to implement BMPs that are adequate […].”231 
  
Section G.3 (reporting) of the Order describes the information required to be 
submitted in jurisdictional annual reports pertaining to program effectiveness 
assessments, review, and response.  The reporting will demonstrate whether 
Copermittees have appropriately responded to the effectiveness assessments. 
 

H. Reporting 
 
The following legal authority applies to section H: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
231 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68762. 
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Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the Regional Board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Section H.1 (Jurisdictional and Watershed Urban Runoff Management Plans) outlines 
the process and due dates for submitting plans.  It utilizes an approach similar to the 
approach used in Order No. R9-2002-01.  The information to be included in the 
Jurisdictional and Watershed plans must be sufficient to demonstrate the capacity to 
implement the requirements of Section D and Section E, respectively, of the Order.    
 
Two general modifications from Order No. R9-2002-01 result in reduced reporting 
effort by the Copermittees.  First, in many cases, the requirements of the Order should 
not necessitate a complete rewrite of the plans, as was basically done in 2003.  Only 
sections of the Order which are new or have been significantly changed should 
warrant rewriting of plans’ sections.  Second, the WURMP annual reports due in 
January 2009 can serve as the updated watershed plans, rather than rewriting each 
watershed plan.  The Regional Board plans to work with the Copermittees and provide 
guidance regarding where JURMPs must be updated in accordance with the Order.  
This will help ensure that rewriting, reporting, and review efforts are minimized.   
 
Section H.2 (Other Required Reports) include requirements for information to be 
included in the SUSMP update and the Report of Waste Discharge for the next permit 
reissuance.  The Order requires submittal of a ROWD prior to the expiration of the 
Order.  The section identifies the minimum information to be included in the ROWD, 
based on USEPA’s May 17, 1996 guidance “Interpretive Policy Memorandum on 
Reapplication Requirements for Municipal Separate Storm Sewer Systems.” 
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Section H.3 (Annual Reports) outlines the process and roles of the Copermittees for 
developing and submitting the JURMP and WURMP annual reports.  Information to be 
included in the annual reports is described in Section H.3.a.3.found in the JURMP and 
WURMP sections of the Permit (Sections D and E, respectively).  The due dates have 
been changed.  The JURMP is due approximately six weeks earlier than under Order 
No. R9-2002-01.  This change is necessary because the existing timelines prevented 
efficient response by the Copermittees to comments from the Regional Board and the 
Copermittees’ own review.  The WURMP annual report due date has been extended 
by approximately ten weeks.  This will spread the JURMP and WURMP reporting and 
review times, which will enable more focused attention on each type of annual report. 
 
Each Copermittee is required to maintain records demonstrating that Permit activity 
requirements have been met, which allows the Regional Board to confirm compliance 
as needed, such as via inspections, program audits, or requests for information per 
California Water Code Sections 13225 and 13267.    
 
Reporting requirements in the Order focus on results and responses to the 
effectiveness assessments conducted by the Copermittees.  This will allow the 
Regional Board to determine how appropriately municipalities adapt and tailor their 
programs to findings from activities and monitoring results.  Assessment of progress 
toward meeting the objectives is possible because the data collected by the 
Copermittees under Order No. R9-2002-01 can be used to establish baseline 
conditions.  Compared to activity-based reporting, this will greatly enhance the ability 
of the Regional Board, Copermittees, and the public to determine whether the 
programs are successful. 
 
The Order reduces the amount of program activity-based reporting from Order No.  
R9-2002-01.  Under the CASQA assessment model, activity-based reporting includes 
primarily outcomes that document compliance with permit requirements (Level 1 
outcomes), rather than being indicators of the impact of activity implementation.232    
This approach is consistent with guidance from the USEPA, which notes that annual 
reports should highlight program effectiveness as well as describing activities.233   This 
emphasis is also consistent with recommendations from the National Academy of 
Public Administration in its report to USEPA on Evaluating Environmental Progress, 
which suggest that reviewing activities data provides limited value when evaluating the 
effectiveness of programs and resulting environmental conditions.234 
 

                                            
232 Level 1 outcomes under the CASQA guidance include documentation that required activities have 

been implemented. 
233 USEPA 2007.  MS4 Program Evaluation Guidance.  USEPA Office of Wastewater Management 

EPA-833-R-07-003. January 2007 field test version. 
234 National Academy of Public Adminstration 2001. Evaluating Environmental Progress: How EPA and 

the States Can Improve the Quality of Enforcement and Compliance Information (June 2001).  
http://www.napawash.org 
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The Order maintains some reporting requirements for certain activity-based outcomes.  
These are mostly focused on activities that establish or revise municipal processes 
related to urban runoff and storm water management.  The processes required by the 
Order are especially important in situations where sustaining water quality 
improvements may require activities that extend beyond the five-year period of the 
NPDES permit.   
 
In addition, the Order maintains many activity-based reporting requirements related to 
enforcement of local requirements, with an emphasis on the results from such 
activities.  This is intended to facilitate review of the contributions that inspection and 
enforcement activities have made toward meeting the goals of the Order.  Reporting of 
these types of activities is supported by recommendations from the National Academy 
of Public Administration in its report to the USEPA: Evaluating Environmental 
Progress: How EPA and the States Can Improve the Quality of Enforcement and 
Compliance Information (June 2001).235  Other activity-based reporting has been 
reduced to selected items based on consideration of program priorities. 
 
Another source of prioritization for activity-based reporting is the Storm Water Panel 
Recommendations to the California State Water Resources Control Board The 
Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water 
Associated with Municipal, Industrial and Construction Activities (June 19, 2006). In 
particular, the panel highlighted needs to improve the design, maintenance, and 
inspections of best management practices. 
 
 

I. Modification of Programs 
 
The following legal authority applies to section I: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
235 The National Academy of Public Administration report is available on-line at 

http://www.napawash.org  
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Section I of the Order provides a process for the Copermittees to modify their urban 
runoff management programs.  This process will be useful so that the Copermittees 
can continue to refine and improve their programs based on the findings of their 
annual program effectiveness assessments.  The process allows for minor 
modifications to the Copermittees’ programs where the Copermittees can exhibit that 
the modifications meet or exceed existing legal requirements under the Order.  Such a 
process avoids lengthy and time consuming formal approvals of proposed 
modifications before the Regional Board, while still ensuring compliance with 
applicable legal standards and the Order.  The process included in the Order is based 
on a process utilized by the San Francisco Bay Area Regional Water Quality Control 
Board in their MS4 permit for Alameda County.236  
 
 

J. Principal Permittee Responsibilities 
 
The following legal authority applies to section J: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(iii)(C) 
provides that “A regional authority may be responsible for submitting a permit 
application.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that “[The Copermittee 
must demonstrate that it can control] through interagency agreements among 
coapplicants the contribution of pollutants from one portion of the municipal system to 
another portion of the municipal system." 
 
No significant changes were made to this section. 
 
 

                                            
236 San Francisco Bay Area Regional Water Quality Control Board, 2003.  Order No. R2-2003-0021.   

P. 45. 
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K. Receiving Waters Monitoring and Reporting 
 
The following legal authority applies to section K: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
See section Q of this Fact Sheet/Technical Report for a discussion of changes to the 
Receiving Waters Monitoring and Reporting Program. 
 

L. Standard Provisions, Reporting Requirements, And Notifications 
 
The following legal authority applies to section L: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Section L.2 of the Order has been changed to remove the statement that all plans and 
reports submitted in compliance with the Order are an enforceable part of the Order.  
This statement has been removed because it is unnecessary.  The Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved.  
Implementation by the Copermittees of programs in compliance with the Order’s 
requirements, prohibitions, and receiving water limits is the pertinent compliance 
standard to be used under the Order, as opposed to assessing compliance by 
reviewing the Copermittees’ implementation of their plans alone.   
 
Rather than being substantive components of the Order itself, the Copermittees’ urban 
runoff management plans are simply descriptions of their urban runoff management 
programs required under the Order.  These plans serve as procedural correspondence 
which guides program implementation and aids the Copermittees and Regional Board 
in tracking implementation of the programs.  In this manner, the plans are not 
functional equivalents of the Order.  For these reasons, the Copermittees’ urban runoff 
management plans need not be an enforceable part of the Order. 
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M. Attachment A – Basin Plan Prohibitions 
 
The following legal authority applies to Attachment A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  California Water Code Section 13243 provides that “A 
regional board, in a water quality control plan or in waste discharge requirements, may 
specify certain conditions or areas where the discharge of waste, or certain types of 
waste, will not be permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the SDRWQCB implement the Basin Plan. 
 
No significant changes were made to this attachment. 
 

N. Attachment B – Standard Provisions 
 
The following legal authority applies to Attachment B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Attachment B includes Standard Provisions which have been developed by the State 
Board.  These Standard Provisions ensure that NPDES permits are consistent and 
compatible with USEPA’s federal regulations.  Some Standard Provisions sections 
specific to publicly owned sewage treatment works are not included in Attachment B. 
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O. Attachment C – Definitions 
 
The following legal authority applies to Attachment C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).  
 
Attachment C contains definitions for terms found in the Order.  In addition, definitions 
for terms previously defined in Order No. R9-2002-01 Attachment D, but which are not 
found in the current Order, have been deleted. 
 

P. Attachment D – Summary of Submittals 
The following legal authority applies to Attachment D: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Attachment D to the Order provides a table summary of scheduled submittals required 
by the Order.  Unscheduled submittals are no longer added to the table, since there is 
no proper due date for such submittals.  A task summary has not been created for the 
Order, since the previous task summary was found to be redundant, repeating 
information found in the submittal summary and elsewhere in the Order. 
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Q. Attachment E - Receiving Waters and Urban Runoff Monitoring and 
Reporting Program 

 
The following legal authority applies to the Receiving Waters and Urban Runoff 
Monitoring and Reporting Program: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
Federal NPDES regulation 40 CFR 122.42(c) requires that “The operator of a large or 
medium municipal separate storm sewer system or a municipal separate storm sewer 
system that has been designated by the director under § 122.26(a)(1)(v) of this part 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: (1) The status of implementing the 
components of the storm water management program that are established as permit 
conditions; (2) Proposed changes to the storm water management program that are 
established as permit condition.  Such proposed changes shall be consistent with  
§ 122.26(d)(2)(iii) of this part; (3) Revisions, if necessary, to the assessment of 
controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, including monitoring 
data, that is accumulated throughout the reporting year; (5) Annual expenditures and 
budget for year following each annual report; (6) A summary describing the number 
and nature of enforcement actions, inspections, and public education programs; (7) 
Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
1. Purpose  
 
According to USEPA, the benefits of sampling data include, but are not limited to: 
 

1. Providing a means for evaluating the environmental risk of storm water 
discharges by identifying types and amounts of pollutants present; 

2. Determining the relative potential for storm water discharges to contribute to 
water quality impacts or water quality standard violations; 

3. Identifying potential sources of pollutants; and 
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4. Eliminating or controlling identified sources more specifically through permit 
conditions.237 

 
Equally important, monitoring programs are an essential link in the improvement of 
urban runoff management efforts.  Data collected from monitoring programs can be 
assessed to determine the effectiveness of management programs and practices, 
which is vital for the success of the iterative approach used to meet the MEP standard.  
Specifically, when data indicates that a particular BMP or program component is not 
effective, improved efforts can be selected and implemented.  Also, when water quality 
data indicate that water quality standards or objectives are being exceeded, particular 
pollutants, sources, and drainage areas can be identified and targeted for specific 
urban runoff management efforts. 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving water 
quality and beneficial uses from urban runoff and to use the results to refine the 
Copermittees’ urban runoff management programs for the reduction of pollutant 
loadings to the MEP.  The primary goals of the MRP include: 
 

1. Assess compliance with Order No. R9-2007-00022008-0001; 
2. Measure and improve the effectiveness of the Copermittees’ urban runoff 

management programs; 
3. Assess the chemical, physical, and biological impacts of receiving waters from 

urban runoff; 
4. Characterize urban runoff discharges; 
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management actions; 
7. Detect and eliminate illicit discharges and illicit connections to the MS4; and 
8. Assess the overall health of receiving waters. 

 
Each of the components of the MRP is necessary to meet the objectives listed above.  
In addition, the MRP has been designed in accordance with the guidance provided by 
the Southern California Stormwater Monitoring Coalition’s Model Monitoring Technical 
Committee in its August 2004 “Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.”  This guidance document was 
developed in response to Senate Bill 72 (Kuehl), which addressed the standardization 
of sampling and analysis protocols in municipal stormwater monitoring programs.  The 
technical committee which developed the guidance included representatives from 
Southern California Regional Water Quality Control Boards (including San Diego), 
municipal storm water Permittees (including the County of Orange), Heal the Bay, and 
the Southern California Coastal Water Research Project.  
 

                                            
237 USEPA, 1992.  NPDES Storm Water Sampling Guidance Document.  EPA/833-B-92-001. 
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As its title suggests, the guidance essentially developed a model municipal storm 
water monitoring program for use in Southern California.  The model program is 
structured around five fundamental management questions, outlined below.  The MRP 
is designed as an iterative step towards ensuring that the Copermittees’ monitoring 
program can fully answer each of the five management questions. 
 

1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 

2. What is the extent and magnitude of the current or potential receiving water 
problems? 

3. What is the relative urban runoff contribution to the receiving water problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 
The justifications for each component of the monitoring program are discussed below. 
 
 
2. Monitoring Program 
 
Attachment E is also discussed in RTC 1 (Section X.1) in comment number 57. 
 
Mass Loading Station Monitoring 
 
The intent of current mass loading monitoring as conducted by the Copermittees is to 
use water chemistry data from three storm events to calculate pollutant loads and to 
assess water quality with respect to applicable acute and chronic toxicity criteria from 
the California Toxics Rule (CTR).238   
 
Section II.A.1 of the MRP requires mass loading and toxicity monitoring at monitoring 
stations located at the bottom of major watersheds within Orange County.  The mass 
loading monitoring will provide data representing event mean concentrations of 
pollutants, total pollutant loadings, and toxicity conditions from specific drainage areas.  
Mass loading monitoring stations are recommended by the Model Monitoring 
Technical Committee in order to answer management questions 1, 2, and 5.239  The 
stations are also expected to contribute towards meeting MRP goals 1, 2, 3, 4, 6, and 
8.  The locations of the mass loading monitoring stations are not changed from Order 
No. R9-2002-01.  However, the frequency of monitoring has been changed, and some 
revisions to the constituents have been made. 
 

                                            
238 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.3.2. 
239 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. Chapter 5. 
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The frequency of mass loading monitoring in Order No. 2007-00022008-0001 has 
been modified to include two wet and two dry weather events.  Currently three wet 
events have been targeted (though usually two or less have been sampled).  This 
modification is not expected to affect long-term trend analyses for storm events since 
the monitoring to date has been sporadic.240    Dry weather monitoring is necessary 
because dry-weather flows in these watersheds are now perennial and may be 
significant contributors to chronic pollution.  The addition of dry weather monitoring 
provides a more comprehensive temporal view of the watershed, which will improve 
the Copermittees’ ability to understand the dynamics of annual pollutant loading. 
 
In addition, the required constituents include some revisions to Order No. R9-2002-01. 
The changes are made to be compatible with the federal NPDES regulations and in 
response to data collected during the current permit term.  The changes include: 

 
1. All events must now include Biological Oxygen Demand, 5-day Chemical 

Oxygen Demand, Total Organic Carbon, Dissolved Organic Carbon.  These are 
specifically identified in 40 CFR 122.26(d)(2)(iii)(B), but were omitted from 
Order No. R9-2002-01.   

 
2. Carbamate and Pyrethroid pesticides must initially be monitored in Prima 

Deshecha and Segunda Deshecha watersheds. If carbamate and/or pyrethroid 
pesticides are found to correlate with observed acute or chronic toxicity, then 
sampling and analysis for that pesticide must be added to all stations displaying 
toxicity.  The Copermittees suggest adding these pesticides to Prima and 
Segunda Deshecha watersheds in an attempt to find a cause for observed 
persistent toxicity at those stations.241   If these pesticides are found in these 
watersheds, then they will likely be present in the other urban watersheds of the 
Region. 

 
3. Impaired water body pollutants.  Specific pollutants have been added in 

response to the U.S. Environmental Protection Agency approval of California's 
2004-2006 Section 303(d) Water Quality Limited Waters List.  Monitoring for 
these pollutants is specific to the watershed in which the impairment is located. 

 
4. Dimethoate monitoring has been eliminated because data collected to date has 

not observed any significant levels at the mass emissions stations.   
 
Attachment E, Section II.A.1 is also discussed in RTC 1 (Section X.1) in comment 
numbers 59 and 60. 
 

                                            
240 Mass loading monitoring has been hampered by technical difficulties.  For instance, only four of six 

stations were operational during the 2004-05 season, and only three stations were operational during 
2002-04 season. 

241 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.4.1. 
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Bioassessment 
 
Section II.A.2 of the MRP requires the Copermittees to conduct bioassessment 
monitoring.  Bioassessment monitoring is a cost-effective tool that measures the 
effects of water quality over time.242  It is an important indicator of stream health and 
impacts from urban runoff.  It can detect impacts that chemical and toxicity monitoring 
cannot.  USEPA encourages permitting authorities to consider requiring biological 
monitoring methods to fully characterize the nature and extent of impacts from urban 
runoff.243  Therefore, the Regional Board commonly requires bioassessment monitoring 
in MS4 and other types of discharge permits. 
 
Bioassessment is the direct measurement of the biological condition, physical 
condition, and attainment of beneficial uses of receiving waters (typically using benthic 
macroinvertebrates, periphyton, and fish).  Bioassessment monitoring integrates the 
effects of both water chemistry and physical habitat impacts (e.g., sedimentation or 
erosion) of various discharges on the biological community native to the receiving 
waters.  Moreover, bioassessment is a direct measurement of the impact of 
cumulative, sub-lethal doses of pollutants that may be below reasonable water 
chemistry detection limits, but that still have biological affects. 
 
Because bioassessment focuses on communities of living organisms as integrators of 
cumulative impacts resulting from water quality or habitat degradation, it defines the 
ecological risks resulting from urban runoff.  Bioassessment not only identifies that an 
impact has occurred, but also measures the effect of the impact and tracks recovery 
when control or restoration measures have been taken.  These features make 
bioassessment a powerful tool to assess compliance, evaluate the effectiveness of 
BMPs, and to track both short and long-term trends (MRP goals 1,2,3, and 8).  
Bioassessment can also help answer management questions 1, 2, and 5. 
 
The Order also identifies the most current established protocol to be used in identifying 
bioassessment reference stations.  The protocol referenced in the Order is specified 
because it provides a qualitative and repeatable method for identifying reference sites.  
Moreover, the protocol is well established, since it has been peer reviewed and 
published. 
 
The Order includes two four modifications to the bioassessment monitoring required 
under Order 2002-01.  These changes include: 
 

                                            
242 California Department of Fish and Game, 2002.  California Regional Water Quality Control Board, 

San Diego Region 2002 Biological Assessment Report:  Results of May 2001 Reference Site Study 
and Preliminary Index of Biotic Integrity. 

243 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 2-5. 
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1. Bioassessment monitoring must utilize the targeted riffle composite approach, 
which is consistent with the State Board’s Surface Water Ambient Monitoring 
Program (SWAMP) Quality Assurance Management Plan (QAMP), as 
amended.  Through SWAMP, various bioassessment methods were evaluated 
and it was found that the targeted riffle composite approach was a particularly 
efficient method, providing accurate data in a cost efficient manner. 

 
2. Bioassessment monitoring to include assessment of periphyton (algae).  

Advantages of bioassessment using periphyton include:  (1) they have rapid 
reproduction rates and very short life cycles, making them valuable indicators of 
short-term impacts; (2) as primary producers, they are most directly affected by 
physical and chemical factors; (3) sampling is easy and inexpensive; and (4) 
algal assemblages are sensitive to some pollutants which may not visibly affect 
other aquatic assemblages.244 

 
3. One of the two required annual monitoring events may be eliminated so that 

Copermittees can conduct special studies on the effect of physical habitat 
modifications.  This modification is consistent with the adaptive monitoring 
approach outlined by the Storm Water Monitoring Coalition,245 and is consistent 
with the bioassessment procedures for southern California.246  The 
Copermittees suggest this approach in response to analyses that indicate that 
the physical habitat conditions are better correlated than aquatic chemistry data 
with IBI scores.247  The Copermittees analyses indicate that although biological 
communities are different in the Fall and Spring, both seasonal communities 
indicate the same common relationships to spatial biological patterns and 
potential variables that explain the differences.  For instance, downstream 
urbanized locations display lower IBI scores than reference sites regardless of 
the season, even if the biological community at a downstream site differs 
between the Fall and Spring.  Because the Copermittees have not proposed 
exact studies or experiments in place of a sampling event, the Order contains a 
requirement that the Executive Officer must approve the alternative sampling 
plan.   

 

                                            
244 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-

B-99-002. P. 3-3. 
245 Stormwater Monitoring Coalition 2004.  “Model Monitoring Program for Municipal Separate Storm 

Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Southern California Coastal Water Research Program, Technical 
Report No. 419.   

246 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California 
Streams.”  Environmental Management.  Vol. 35, No. 1, pp. 1-13. 

247 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 11 and 2005-06 Annual Report section 11.3 
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4. The number of bioassessment stations has been reduced from 12 to six.  This 
will allow resources to be available to implement the Stormwater Monitoring 
Coalition’s program for Regional Monitoring of Southern California’s Coastal 
Watersheds (Section II.C.5).  The Regional Monitoring program calls for six 
sites to be sampled each year and includes each of the basic elements within 
the Copermittees’ bioassessment monitoring program.  Although the amount of 
toxicity tests are reduced, wetland status analyses will also be analyzed.  The 
Regional Monitoring program is discussed in Section II.C.5 below. 

 
 
Follow-up Analyses and Actions 
 
Section II.A.3 of the MRP requires the Copermittees to use the results of the 
chemistry, toxicity, and bioassessment monitoring to determine if impacts from urban 
runoff are occurring and when follow-up actions are necessary.  The triad approach 
allows a wide range of measurements to be combined to more efficiently identify 
pollutants, their sources, and appropriate follow-up actions.  Results from the three 
types of monitoring shall be assessed to evaluate the extent and causes of pollution in 
receiving waters and to prioritize management actions to eliminate or reduce the 
sources.  The framework provided is to be used to determine conclusions from the 
data and appropriate follow-up actions.  The framework is proposed by the 
Copermittees and derived from the Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.248  These follow-up actions are expected 
to primarily help answer management questions 2 and 4, as well as address MRP 
goals 2, 4, 5, 6 and 7. 
 
When, based on the framework in Table 2 of the M&R Program, data indicates the 
presence of toxic pollutants in runoff, the Copermittees are required to conduct a 
Toxicity Identification Evaluation (TIE).  A TIE is a set of procedures used to identify 
the specific chemical(s) responsible for toxicity to aquatic organisms.  When 
discharges are toxic to a test organism, a TIE must be conducted to confirm potential 
constituents of concern and rule out others, therefore allowing Copermittees to 
determine and prioritize appropriate management actions.  If a sample is toxic to more 
than one species, it is necessary to determine the toxicant(s) affecting each species.  
If the type and source of pollutants can be identified based on the data alone and an 
analysis of potential sources in the drainage area, a TIE is not necessary. 
 
When a TIE identifies a pollutant associated with urban runoff as a cause of toxicity, it 
is then necessary to conduct follow-up actions to identify the causative agents of 
toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity control 
options, and then confirm the reduction in toxicity.  Follow-up actions should analyze 
all potential source(s) causing toxicity, potential BMPs to eliminate or reduce the 
pollutants causing toxicity, and suggested monitoring to demonstrate that toxicity has 
been removed.   

                                            
248 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. P. 5-61. 
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Ambient Coastal Receiving Waters Monitoring 
 
The Copermittees have been implementing a phased Ambient Coastal Monitoring 
Program that initially involved monitoring chemistry and aquatic toxicity of dry and 
storm water discharges to ecologically sensitive areas along the coastline.  Later, 
aerial photographs of storm water plumes were taken to estimate the spatial extent of 
the impact of urban runoff.  The results were used to identify storm drains for source 
and toxicity identification studies, including sampling of storm water plumes.   
 
Section II.A.4 of the MRP allows the Copermittees to continue the existing program, 
while requiring that the special studies be consistent with the MRP goals and that 
stations be located within Areas of Special Biological Significance. 
 
 
Coastal Storm Drain Monitoring 
 
Section II.A.5 of the MRP includes some modifications to the Copermittees’ coastal 
storm drain monitoring program as it was conducted under Order No. R9-2002-01.  
Coastal storm drain monitoring is critical because one of the primary impacts to 
coastal receiving waters is the loss of recreational beneficial uses resulting from high 
levels of bacteria in urban runoff.  The coastal storm drain monitoring program is 
expected to help answer management questions 1, 2, 3, 4 and 5, as well as address 
MRP goals 1, 2, 3, 4, 5, 6, 7, and 8. 
 
The changes to the coastal storm drain monitoring program have been made in 
response to proposals outlined in the Copermittees’ ROWD249 and in response to the 
increasing trend of diverting some urban runoff flows to the sanitary sewer 
infrastructure.  The Copermittees recommend reducing the monitoring effort at storm 
drains that rarely have elevated levels of bacteria and putting more effort toward 
intensive investigations of problematic storm drains.250   An adaptive approach is 
consistent with the Model Monitoring Technical Committee’s recommendations. The 
MRP allows the Copermittees to modify the coastal outfall program, with a few 
restrictions: 

 
1. Special studies are required at certain outfalls.  These drains were identified by 

the Copermittees as ones that warrant special investigations based on 
persistently high elevations of bacterial indicators and a relationship between 
bacteria levels in the outfalls and receiving waters.  Notably, the stations 
identified by the Copermittees are generally where inland surface waters reach 
the ocean, rather than isolated buried coastal storm drains. 

 

                                            
249 Orange County Storm Water Program. 2006. Report of Waste Discharge, section 11. 
250 Ibid 
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2. Baseline monitoring must be continued at select drains.  Although the data 
supports eliminating some drains from the monitoring effort, these five drains 
are included by the Regional Board because data from the Copermittees 
suggest they commonly display elevated bacterial levels.251   

 
3. Storm water monitoring must be conducted at some dry-weather diversion 

points.  Sampling of storm water discharges from a subset of coastal storm 
drains whose flows are diverted to the sanitary sewer during dry weather will 
provide a clearer picture regarding the utility of dry-weather diversions.  The 
Regional Board is concerned that the presence of a dry-weather diversion may 
reduce the incentive for storm water BMPs to be implemented and rigorously 
enforced by municipalities.  This monitoring will provide an indication of the 
effectiveness of storm water BMPs in these watersheds and may provide 
additional insight regarding the need for special studies. 

 
Attachment E, Section II.A.5 is also discussed in RTC 1 (Section X.1) in comment 
number 58. 
 
 
High Priority Inland Aquatic Habitats 
 
Section II.A.6 of the MRP is a new requirement.  It requires the development of a new 
monitoring program component, although storm drains and receiving waters currently 
monitored under other components of the MRP may also be used to satisfy this 
requirement.   
 
The purpose is to assess the contribution of MS4 discharges to factors affecting 
environmentally-sensitive inland surface waters.  The existing monitoring program 
does not adequately address whether MS4 discharges are affecting environmentally-
sensitive inland surface waters.  This requirement is consistent with the guidance of 
the Model Monitoring Technical Committee because it focuses attention on specific 
beneficial uses that are considered a high priority.    
 
Threatened and endangered species are particularly susceptible to negative effects of 
MS4 discharges because the habitat available to them is restricted.  Therefore, short-
term or chronic degradation of habitat caused by MS4 discharges results in a 
proportionally high level of negative impact.   
 

                                            
251 Orange County Storm Water Program. 2005-06 Annual Report, tables C-11a-d. 
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Information regarding the extent of environmentally-sensitive habitats is available from 
sources familiar to the Copermittees.  Examples include the Aliso Creek and San Juan 
Creek watershed assessments conducted by the U.S. Army Corps of Engineers 
(Corps).  In addition, the County participated in the development of master planning 
level efforts with the California Department of Fish and Game, the Corps, and the U.S. 
Fish and Wildlife Service for the long-term protection of upland and aquatic species in 
the San Juan watershed.252  Together these documents represent the majority of the 
Copermittees’ drainage areas.  Therefore, a relatively small level of effort will be 
required to collect information for the relatively small area of the region not covered by 
these documents.  In addition, the Copermittees already have updated inventories of 
inland MS4 outfall locations.  As a result, a monitoring plan can be developed within 12 
months to address the new requirement.   
 
 
MS4 Outfall Monitoring 
 
Section II.B of the MRP requires the Copermittees to develop and implement a 
program to monitor and characterize pollutant discharges from MS4 outfalls.  Such 
monitoring is critical, since it provides for prioritization of areas for increased 
management efforts.  It also provides the Copermittees the ability to better assess and 
improve their jurisdictional programs and BMPs.  The MRP includes some changes to 
the existing outfall monitoring program conducted by the Copermittees. 
 
Currently Copermittees have selected a combination of random and targeted storm 
drains to monitor during dry weather.  Randomly selected sites are visited three times 
per summer in order to estimate general background concentrations of pollutants in 
the MS4.  Statistical evaluations were conducted on these random sites to develop 
action levels for conducting management response actions at all dry-weather sites.  
Additional sites were intentionally selected based on professional judgment by the 
Copermittees that the drainage areas may be sources of pollution.  Targeted sites are 
monitored five times each summer.   
 
The Copermittees report that dry weather monitoring of outfalls has been used to 
identify storm drains that are discharging pollutants in concentrations that may pose a 
threat to receiving waters.  Source investigations have been conducted as a response 
to the data.  The Copermittees report that in many instances the parties responsible 
for illicit discharges have been detected quickly.253   The Copermittees have not 
proposed any changes for this program.   With changes made to the data evaluation 
procedures in the last two years, this program is providing the Copermittees the ability 
to identify and respond to potential problems in dry-weather runoff.    
 
The MRP does include some changes to the existing outfall monitoring program 
requirements.  These changes include: 

                                            
252 San Juan Creek and Western San Mateo Watershed Special Area Management Plan, November 

2005.  U.S. Army Corps of Engineers, Los Angeles District. 
253 Orange County Storm Water Program. 2006.  Report of Waste Discharge, sections 10.3.1 and 11.2.2 
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1. Wet-weather monitoring.  Currently the Copermittees do not monitor the 

discharge of storm water from the MS4 outfalls.  As a result, a substantial 
amount of information regarding the quality of MS4 effluent is unknown.  To 
date the focus of the dry-weather monitoring program has been on dry-weather 
detection of illicit discharges.  The collection of wet-weather data will enable the 
Copermittees to assess the effectiveness of existing storm water BMP 
measures.  This data can be used to more effectively target storm water 
management program efforts. 

 
2. Nickel is added as a dry-weather requirement.  Order No. R9-2002-01 did not 

contain nickel as a required constituent in dry-weather outfall monitoring.  The 
Copermittees have been assessing nickel in the outfall monitoring program.  A 
few stations have exhibited elevations of nickel that exceed CTR criteria. 

 
3. Phenol has been eliminated from the dry-weather monitoring requirements.  

Phenol has not been detected at significantly high levels. 
 
The requirements for wet-weather monitoring is a significant change in protocol, but 
may not result in a significant change in monitoring effort.  The MRP provides the 
Copermittees great flexibility in assigning stations for wet-weather monitoring.  It is 
expected that stations exhibiting elevated levels of pollutants in dry weather would be 
likely candidates for the wet weather monitoring.  Further, it is conceivable that the 
inclusion of wet weather monitoring would result in a decrease in the current effort of 
dry weather monitoring.  The MRP provides the Copermittees ample time to conduct 
the evaluations necessary to modify the program. 
 
Attachment E, Section II.B.1 is also discussed in RTC 1 (Section X.1) in comment 
numbers 61. 
 
 
Section II.B.2 requires the Copermittees to develop and implement a program to 
identify sources of discharges of pollutants causing the high priority water quality 
problems within each watershed.  This requirement should be easily met because of 
the foundation already developed by the Copermittees in response to Order  
No. R9-2002-01.  To some extent, the Copermittees do conduct follow-up monitoring 
in response to dry-weather outfall data.  The ROWD and 2007 DAMP describe some 
guidance that is provided by the County to the Copermittees, but there does not seem 
to be any consistency to the followup monitoring programs.  The ROWD does 
recommend that additional training be provided for the municipalities with respect to 
interpreting and using the data collected by the County.  In addition, many of the 
Copermittees have developed procedures and experience in conducting follow-up 
investigations in response to the bacteria investigations in the Aliso Creek 
watershed.254 
                                            
254 Copermittees in the Aliso Creek watershed include the County of Orange and the Cities of Aliso 

Viejo, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, and Mission Viejo. 
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Identification of sources causing high priority water quality problems is a central 
purpose of urban runoff management programs.  Monitoring which enables the 
Copermittees to identify sources of water quality problems aids the Copermittees in 
focusing their management efforts and improving their programs.  In turn, the 
Copermittees’ programs can abate identified sources, which will improve the quality of 
urban runoff discharges and receiving waters.  This monitoring is needed to address 
management question 4 (What are the sources to urban runoff that contribute to 
receiving water problems?).  Source identification monitoring is a key component of 
the Model Monitoring Program, which states “once it has been determined […] that 
urban runoff is, or is likely to be, a significant source of one or more receiving water 
problems, then more intensive source identification efforts are called for.”255   
Moreover, in its review of the San Diego County Copermittees’ monitoring proposal, 
Tetra Tech, Inc. finds that “after some years of assessment monitoring, it is time to 
look more systematically at determining the relative urban contributions and the 
sources of urban runoff that contribute to identified receiving water problems.”256 
 
 
Other Special Studies 
 
Section II.C of the MRP describes additional studies to be conducted by the 
Copermittees.   
 
The MRP absorbs the bacteria monitoring and reporting program currently in place in 
the Aliso Creek watershed.257  This monitoring effort has been required by the 
Regional Board pursuant to authorities provided under California Water Code sections 
13225 and 13267.  The monitoring and reporting is focused solely on the MS4s in the 
Aliso Creek watershed and has effectively been integrated already into the 
Copermittees’ programs.  Inclusion of it into the MRP is done for organizational 
purposes and will have no other net effect. 
 

                                            
255 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 

Storm Sewer Systems in Southern California. P. 4-17. 
256 Tetra Tech Inc., 2006.  Review of San Diego County MS4 Monitoring Program. 
257 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 

monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope of 
the current bacteria monitoring in the watershed was no longer warranted and that the proposed 
changes would constitute an effective interim program until adoption of a Total Maximum Daily Load, 
requiring a bacteria reduction and assessment program for the watershed.  In addition, the Regional 
Board recognized that as a result of reduced monitoring costs, the municipalities expect to direct 
additional resources toward implementation of management practices to reduce indicator bacteria 
and pathogens.    
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The MRP allows the Copermittees to participate in Bight ’08 and be relieved of certain 
monitoring program requirements for that year.  This trade-off will provide the 
Copermittees and Regional Board with insight on the impact of urban runoff on a 
regional level in the Southern California Bight.  Participation in Bight ’08 was 
recommended by the Copermittees in their ROWD.258   Since participation in Bight ’08 
is optional for the Copermittees, this section outlines the monitoring which must be 
conducted if the Copermittees do not participate in the study.   
 
Section II.C.4 includes requirements for monitoring associated with facilities that 
extract, treat, and discharge (FETDs) waters of the U.S.  The requirements are 
necessary to characterize their effectiveness, and ensure that facilities do not add or 
concentrate pollutants, create conditions of erosion, or unreasonably affect receiving 
waters.  Constituents to be monitored may vary depending on the local water quality 
conditions.  For instance, metals only need to be monitored if they are a concern in the 
source or receiving waters.  Similarly, toxicity must be evaluated only after metals or 
pesticides are found to be present in toxic concentrations.   
 
Section II.C.4 is also discussed in RTC 2 (Section X.2) in comment number 14. 
 
Section II.C.5 includes a requirement to participate in the program for Regional 
Monitoring of Southern California’s Coastal Watersheds developed by the Stormwater 
Monitoring Coalition.  That program calls for the sampling of six locations within the 
Permit area each year.  All sampling will be SWAMP comparable.  Sampling includes 
water chemistry, aquatic toxicity (Ceriodaphnia dubia), physical habitat, benthic 
macroinvertebrates, wetland status (based on California Rapid Assessment Method 
protocols), and periphyton.   
 
Monitoring Provisions 
 
Section II.D of the MRP includes monitoring provisions which are standard 
requirements for all municipal storm water permits. 
 
2. Reporting Program 
 
Section III of the MRP discusses submittal of the Jurisdictional Urban Runoff 
Management Program Annual Reports and the Receiving Waters Monitoring Annual 
Reports.  In effect, a description of the monitoring program will be submitted with the 
Jurisdictional URMPs, and the monitoring data and assessment will be submitted six 
months later.    The MRP continues the reporting approach utilized under the 
requirements of Order No. R9-2002-01, where Lead Permittees for each watershed 
submit their annual reports to the Principal Permittee to be unified into one document.   
 

                                            
258 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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The section moves forward the due date for these annual reports from mid-November 
to September 30.  This requires jurisdictional annual reports to be submitted closer to 
the end of the reporting period they address, which will result in earlier review by the 
Regional Board and the Copermittees.  Submittal will also be staggered with submittal 
of the watershed annual reports, spreading out Regional Board review of annual 
reports.   Earlier review is useful because Regional Board comments and the 
Copermittees’ own assessment be responded to by the Copermittees in a more timely 
fashion.  In this manner, Copermittee programs can be modified and benefit from the 
jurisdictional annual report review, comment, response process at an earlier date, 
leading to more effective program over the long-term. 
 
The reporting requirements for the Aliso Creek watershed are also specified in this 
section.  These reporting requirements are identical to the current reporting required 
by the Regional Board for the bacteria investigation.  They are specified in this section 
because the requirements are more specific than reporting required for other 
watershed URMPs. 
 
 

X. RESPONSE TO COMMENTS ON TENTATIVE ORDER NO. R9-2008-0001 
 
Section X.1 
 
The Regional Board released Tentative Order No. R9-2008-0001 on February 9, 2007 
and accepted written comments through April 25, 2007.  Responses to comments 
received are provided in the Response to Comments document attached as Section 
X.1 to this Fact Sheet. 
 
Section X.2 
 
A Revised Tentative Order No. R9-2008-0001 was distributed on July 6, 2007.  
Responses to comments received on the revisions are provided in the Response to 
Comments document attached as Section X.2 to this Fact Sheet. 
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I. Introduction 
 
Tentative Order No. R9-2007-0002, for discharges from municipal storm drains in 
southern Orange County, was distributed for review on February 9, 2007.  A public 
hearing was held on April 11, 2007 in the City of Mission Viejo, and the California 
Regional Water Quality Control Board, San Diego Region (Regional Board), accepted 
written comments on the Tentative Order until April 25, 2007.  Oral comments from 
interested persons were also received during the public hearing.  At the public hearing, 
a panel representing the Regional Board also provided comments and direction to the 
Executive Officer regarding the Tentative Order.  Responses to written comments and 
Regional Board direction are provided herein.  Adoption of the revised permit is 
tentatively scheduled to be considered during the Regional Board’s regularly 
scheduled meeting on September 12, 2007.  Public testimony on revisions to the 
Tentative Order is likely to be allowed by the Regional Board. 
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Over three hundred written comments were provided by the April 25, 2007 deadline by 
23 commenters from members of the public and representatives of the MS4 
Copermittees, governmental and non-governmental organizations.  In addition, several 
Copermittees provided letters of support for the comments submitted by the County of 
Orange.  Therefore, the comments of several Copermittees are represented where the 
County of Orange is listed as a commenter for a particular issue.  A list of commenters 
is provided in Table 1. 
 
In this document, the comments have been summarized and paraphrased.  Many of 
the comments received were similar to other comments received.  These comments 
have been grouped in order to minimize redundancy.   
 
The overall organization of this document follows generally the organization of 
Tentative Order No. R9-2007-0002.  Responses to “General Comments” are 
presented first, followed by responses to “Comments on Findings”.  The remainder of 
the document contains responses to “Comments on Specific Sections,” presented in 
the same sequence as the sections in the Tentative Order.  To the extent that a 
revision to the permit language is proposed as a result of a particular comment, that 
fact is noted in the response to that comment.   
 

Table 1 
Organizations providing written comments on Tentative Order  
No. R9-2007-0002 

 
Building Industry Association of 
Orange County (BIAOC) 

Construction Industry Coalition on Water 
Quality (CICWQ) 

Capistrano Bay Community Services 
District (CBCSD) Contech Stormwater Solutions, Inc. 

City of Aliso Viejo County of Orange 

City of Dana Point Nancy Palmer, City of Laguna Niguel 

City of Laguna Beach 
National Association of Industrial and Office 
Properties (NAIOP) 

City of Laguna Hills Natural Resources Defense Council (NRDC) 

City of Laguna Niguel Orange County Coastkeeper 

City of Laguna Woods 
Orange County Council of Governments 
(OCCOG) 

City of Lake Forest Orange County Vector Control District 

City of Mission Viejo Rancho Mission Viejo 

City of San Clemente South Laguna Civic Association 

City of San Juan Capistrano  
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II. Responses to Comments 
 
A. General Comments 
 
1.     Flexibility, Prescriptive Requirements, and the Role of the Drainage Area 
Management Plan (DAMP) 
Commenters:  OCCOG, City of Mission Viejo, County of Orange, South Laguna Civic 
Association, City of Lake Forest, City of Laguna Niguel 
 
Comment:  Several commenters raised concerns about the role of the Drainage Area 
Management Plan (DAMP) in the reissuance process.  Three commenters specifically 
cited that the Fact Sheet seemingly dismisses the DAMP as "procedural 
correspondence" which guides implementation, rather than serving as a substantive 
component of the Tentative Order.  For instance, they felt that the DAMP, rather than 
the Permit, should include the detail and prioritization to achieve compliance with the 
Permit.   Commenters generally expressed that the Tentative Order is too prescriptive 
to allow Copermittees to adaptively manage their programs.  Where comments 
focused on specific requirements, they are addressed in the appropriate sections of 
this document.   
 
Response:  While the DAMP may play an important role in aiding the Copermittees in 
their development of effective local programs, its development is not required in the 
Tentative Order.  It generally serves as a collection of model program components 
from which the Copermittees have chosen to base their own program components. 
 
The DAMP and Report of Waste Discharge (ROWD) submitted to the Regional Board 
in August 2006 constitute the application for reissuance of the municipal storm water 
permit.  The Regional Board is not obligated to accept the proposed program as the 
equivalent of the NPDES requirements.  Instead, the Regional Board has the 
responsibility of requiring measures that are reasonable and necessary to protect 
water quality objectives in the Permit area.   For example, many of the commitments 
proposed by the Copermittees in the ROWD can serve as guidance to the 
Copermittees.  There are several proposed actions within the ROWD for which 
commensurate requirements are not included within the Tentative Order.1 
 

                                            
1 In advance of the March 12, 2007 public workshop, the Regional Board distributed a table to interested 
parties titled “Commitments Made in the Orange County Storm Water Co-Permittees’ Report of Waste 
Discharge (ROWD)” (March 7, 2007).  This table identifies whether the ROWD commitments are 
included in Tentative Order No. R9-2007-0002 (version dated February 9, 2007). This table is available 
on the Regional Board website at 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
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Comment:  Many comments addressed the issue of flexible or rigid requirements, and 
several felt it inappropriate to include rigid requirements if they were not proposed in 
the DAMP.  Sometimes requirements within the same section were portrayed as too 
prescriptive by one commenter and too vague by another.  Similarly, 
recommendations from commenters included adding both prescriptive and vague 
requirements.   One commenter requested the Regional Board react to existing water 
quality problems by taking concurrent enforcement actions and instilling more detailed 
requirements to address those problems.  Another commenter asserted incorrectly 
that the Permit is intended to provide maximum flexibility, and, therefore, prescriptive 
requirements were contrary to the very foundation of the Tentative Order.   
 
Response:  As described in the Fact Sheet, the Tentative Order attempts to strike an 
appropriate balance between setting enforceable criteria and providing Copermittees 
appropriate flexibility and discretion in how to meet requirements.  For instance, the 
Tentative Order sets numeric criteria regarding commercial inspections, but relies on 
each Copermittee to select inspection targets based on its local knowledge.  
Importantly, this level of local knowledge has been attained by implementing the 
requirements of the existing third-term Permit and was not attained while implementing 
the relatively vague requirements of the first two permits.   The Regional Board 
recognizes the progress made during the current Permit cycle, but that does not 
abrogate the need to assess compliance with Permit requirements.  Certain 
requirements must have sufficient specificity to allow uncomplicated determinations of 
compliance with the Tentative Order. 
 
As a result, the DAMP was reviewed to assess the program changes suggested by the 
Copermittees for the Permit cycle under the Tentative Order.  The DAMP itself does 
not describe commitments of each Copermittee to revise its jurisdictional program.  As 
such, it would be inappropriate to interpret the DAMP as the equivalent of 12 
jurisdictional programs.  Instead, where the roadmap provided by the DAMP is 
appropriate, the related provisions have been included in the Tentative Order.  On the 
other hand, where provisions were either too vague or did not represent an adequate 
response to current information, more specific requirements were added in the 
corresponding sections of the Tentative Order.   Often, a section within the Permit 
consists of a mix of such requirements. 
 
While the Copermittees may elect to incorporate elements of the DAMP into their local 
programs, certain requirements in the Tentative Order must be specific enough to 
ensure that the local programs will reduce discharges of pollutants from municipal 
separate storm sewer systems (MS4s) to the maximum extent practicable (MEP). 
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2.      Regulating Discharges Into MS4s, Especially from Third Parties and  
Phase II Communities 
Finding D.3.a, Finding D.3.b, Finding D.3.d, Finding D.3.e, Section A, and  
Section C 
Commenters:  Building Industry Association of Orange County,, Construction Industry 
Coalition on Water Quality, Orange County Council of Governments,, County of 
Orange, City of Dana Point, City of Aliso Viejo, City of Mission Viejo, City of Lake 
Forest 
 
Comment:  Seven commenters questioned the rationale behind requirements of the 
Tentative Order to require control of polluted runoff entering the MS4, especially from 
various third-party dischargers such as entities subject to National Pollutant Discharge 
Elimination System (NPDES) Phase II Municipal permitting.  For instance, Finding 
D.3.b states that certain types of management measures are necessary to ensure that 
discharges of pollutants into and from the MS4 are reduced to the MEP.  Likewise, 
Finding D.3.d states that Copermittees cannot receive and discharge pollutants from 
third parties without accepting responsibility for effects from those discharges.   
Related requirements are found throughout the Tentative Order (e.g., Section A, 
Section B, Section C, and Section D). 
 
Also, of particular concern to several commenters was the discussion of Finding D.3.b 
in the Fact Sheet which cites U.S. Environmental Protection Agency (U.S. EPA) 
guidance for the types of legal authority necessary to control contributions of pollutants 
into the MS4.   
 
Response:  Since the Copermittees own and operate their MS4s, they cannot 
passively receive discharges from third parties (Federal Register 68766).   
 
Having the legal authority to terminate a storm water discharge to the MS4 can be a 
powerful tool for the Copermittees to effectively control discharges and to compel 
implementation of best management practices (BMPs) from various entities.  
Commenters cite this discussion as requiring Copermittees to terminate or cut-off 
access by various third parties to their MS4, which could lead to unintended damage 
from flooding. The Fact Sheet, however, clearly explains that the development and 
implementation of a comprehensive BMP-based program is appropriate for controlling 
the contribution of pollutants into the MS4 system.   Preventing or terminating access 
of pollutants to the MS4 is one of the BMPs that must be available to the 
Copermittees.   
 
Comment:  Some comments suggested that placing requirements on discharges into 
the MS4 is inconsistent with State Water Resources Control Board (State Water 
Board) direction in Order No. WQ-2001-15.2   

                                            
2 In the Matter ofthe Petitions of Building Industry Association of San Diego County and Western States 
Petroleum Association for Review of Waste Discharge Requirements Order No. R9-2001-01 for Urban 
Runoff from San Diego County [NPDES No. CA50108758] Issued by the California Water Quality 
Control Board, San Diego Region SWRCB/OCCFILESA-1362,A-1362(a). 
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Response:  In that Order, the State Water Board established the Receiving Waters 
Limitations language used in both the current Orange County MS4 permit and the 
Tentative Order.  The State Water Board concluded that the specific prohibition 
language being challenged in Regional Board Order No. R9-2001-01 too broadly 
restricted all discharges into an MS4 and did not allow flexibility to use regional 
solutions in a manner that could fully protect receiving waters.   
 
Importantly, the State Water Board further emphasized that dischargers contributing 
into MS4s would continue to be required to implement a “full range of BMPs, including 
source control.”  The State Water Board clearly recognized the responsibility of the 
Copermittees to implement measures to reduce the discharge of pollutants into the 
MS4.  As a result, the State Water Board modified the Receiving Water Limitation 
language, and that revised language is included in Section A of the Tentative Order.   
 
Finding D.3.b and Finding D.3.e, however, have been revised to reflect State Water 
Board direction for discharges of pollutants from, as opposed to into, the MS4 to be 
reduced to the MEP.  This does not affect the requirements within the Tentative Order.  
The Copermittees must implement measures to reduce the discharge of pollutants into 
the MS4, including source and treatment controls.  Instead, the revised Findings 
recognize that in certain cases a combination of source control measures and 
treatment measures within the MS4 system may be appropriate to reduce the 
discharge of pollutants to receiving waters from the MS4 to the MEP. 
 
Comment:  Other comments addressed the requirements to control discharges into the 
MS4 system from certain classes of entities, such as some State and Federal facilities, 
special districts, or those subject to Statewide NPDES permits and Phase II municipal 
NPDES permits.    
 
Response:  Federal regulations and guidance clearly establish a system of regulation 
by both the municipalities and the NPDES permitting authority (in this case the State) 
for industrial and construction sites that are subject to NPDES permits.  This is clearly 
explained in the Fact Sheet discussion of Finding D.3.a.  For instance,  
U.S. EPA discusses the “dual regulation” of construction sites in its Storm Water 
Phase II Compliance Assistance Guide (U.S. EPA, 2000. EPA 833-R-00-002.), which 
states “Even though all construction sites that disturb more than one acre are covered 
nationally by an NPDES storm water permit, the construction site runoff control 
minimum measure […] is needed to induce more localized site regulation and 
enforcement efforts, and to enable operators […] to more effectively control 
construction site discharges into their MS4s.” 
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Similarly, Copermittees must attempt to control discharges of pollutants into their 
MS4s from other entities because discharges of pollutants from MS4s must be 
reduced to the maximum extent practicable, including discharges from MS4s 
originating outside the Copermittees' jurisdiction.  In such cases, the MEP standard 
can be met through implementation of coordination efforts and agreements with the 
third parties outside of the Copermittees' jurisdictions (see Section C.1.g).  The 
Tentative Order does not require the Copermittees to apply building, zoning, or related 
land use controls on parties outside of the Copermittees' jurisdiction.   However, where 
the Government Code provides the Copermittees with jurisdiction to apply treatment 
control BMPs to local agency projects, the Copermittees must require treatment 
control BMPs as required by section D.1.d.   Since the municipality’s storm water 
management service can result in pollutant discharges to receiving waters, the 
municipality must accept responsibility for the water quality consequences resulting 
from this service.    
 
3.     The Relationship between the MS4 and Waters of the U.S., including  
Rapanos v. United States 
Finding D.3.c 
Commenters:  City of Mission Viejo, County of Orange 
 
Comment:  Commenters raised concerns about how the Tentative Order portrays the 
relationship between the MS4 and waters of the U.S.  First, commenters are 
concerned that the Regional Board finds that urban streams can be both an MS4 and 
a receiving water (Finding D.3.c).  Second, the commenters assert that the recent 
Supreme Court decision in Rapanos v. United States and Carabell v. United States 
[126 S.Ct. 2208 (2006)] excludes all intermittent and ephemeral streams from the 
definition of waters of the U.S. subject to NPDES regulation under the federal Clean 
Water Act (CWA), and, therefore, from regulation under state authority implementing 
the CWA. 
 
The issue of where waters subject to federal jurisdiction begin and end in MS4s has 
exercised commenters concerns about the ability to manage urban runoff in a manner 
that will ensure that stormwater runoff in channels that serve as part of the MS4 meets 
applicable standards.  In addition, Copermittees and the development community are 
concerned about the availability of locations suitable for the deployment of treatment 
BMPs (see the response to comments on Finding E.7 in this document).   
 
Response:  The Rapanos decision is not a bright line that relieves Copermittees of 
obligations to reduce pollutant discharges into the MS4 or into intermittent and 
ephemeral channels.  Watercourses incorporated into the MS4 may be “navigable 
waters” or tributaries thereto, with beneficial uses and applicable water quality 
objectives that require protection.   
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Urban streams as MS4s.   
 
Man-made conveyances and other drainage features can be waters of the U.S., even 
if they serve functions within the MS4.  For example, a creek which has been 
converted into a (even highly) modified flood control channel is a water of the U.S.  
Conversely, man-made drainage features which exist in locations where waters of the 
U.S. did not previously exist are not necessarily waters of the U.S., but may be part of 
the MS4.  However, because of the vast array of drainage conditions, situations may 
need to be assessed on a case by case basis.  It is also important to recall that the 
CWA places requirements on both discharges into and from an MS4.  For example, 
most non-storm water discharges are prohibited from entering into an MS4, while 
discharges of pollutants from an MS4 must be reduced to the maximum extent 
practicable. 
 
Likewise, natural drainage patterns and urban streams are frequently used by 
municipalities to collect and convey urban runoff away from development within their 
jurisdiction.  Therefore, the Regional Board considers natural drainages that are used 
for conveyances of urban runoff, regardless of whether or not they have been altered 
by the municipality, as both part of the MS4s and as receiving waters.  As noted in the 
Fact Sheet, the Regional Board clarified its position in a document titled, “Response in 
Opposition to Petitions for Review of California Regional Water Quality Control Board 
San Diego Region Order No. 2001-01 – NPDES Permit No. CAS0108758 (San Diego 
Municipal Storm Water Permit).”  Specifically, an unaltered natural drainage, which 
receives runoff from a point source (channeled by a Copermittee to drain an area 
within their jurisdiction), which then conveys the runoff to an altered natural drainage 
or a man-made MS4, is both an MS4 and a receiving water. 
 
Therefore, urban streams are part of the Copermittees' MS4s where the Copermittees 
channel urban runoff to the urban stream.  This approach has been supported by the 
State Water Board, which stated in Order WQ 2001-15, "We also agree with the 
Regional Water Board's concern, stated in its response, that there may be instances 
where MS4s use 'waters of the United States' as part of their sewer system [...]"3 
 
The Rapanos decision further supports the conclusion that urban streams can be both 
receiving waters and MS4s by confirming that ephemeral and intermittent streams can 
be waters of the U.S. subject to regulation under CWA Section 404 and also be 
considered point sources of pollution discharges regulated under CWA Section 402.4 
 

                                            
3 State Water Resources Control Board Order WQ 2001-15.  In the Matter of the Petitions of Building 
Industry Association of San Diego County and Western States Petroleum Association for Review of 
Waste Discharge Requirements Order No. 2001-01 for Urban Runoff from San Diego County.  
SWRCB/OCC Files A-1362, A-1362(a).  
4 See discussion in Section V of the Opinion of Justice Scalia and Section A (p.14) of the Concurring 
Opinion of Justice Kennedy. 547 U. S. ____ (2006) 
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Rapanos Supreme Court Decision.   
 
With respect to the Rapanos case, comments were submitted shortly following the 
Supreme Court’s decision for remand of the case to lower courts.  Remand was for 
additional factual analysis of the nexus between the adjacent wetlands and navigable 
waters at issue in the cases before the Court.  Subsequently, on June 5, 2007, the 
U.S.EPA and Army Corps of Engineers released a memorandum providing guidance 
on implementing the Supreme Court’s decision in the consolidated cases.5   
 
The comment echoes certain parties that had incorrectly interpreted the divided U.S. 
Supreme Court decision in Rapanos as narrowing the scope of federal jurisdiction 
under the CWA over water bodies that are not actually “navigable” under traditional 
interpretations of Congress’ power to regulate interstate commerce.  In fact, the ruling 
does not preclude the extension of federal jurisdiction to intermittent or ephemeral 
streams if there was a sufficient nexus between the disputed watercourse and 
navigable waters.  Rather, as stated by Chief Justice Roberts, “no opinion commands 
a majority of the Court on precisely how to read Congress' limits on the reach of the 
Clean Water Act.  Lower courts and regulated entities will now have to feel their way 
on a case-by-case basis.”  This resulted because Justice Kennedy joined the 
dissenting plurality opinion that intermittent flow can constitute a stream.6 
 
Most importantly to the discussion of MS4 NPDES requirements, the Supreme Court 
ruling and subsequent federal agency guidance specifically pertains only to federal 
jurisdiction regarding the dredge and fill permitting requirements of CWA Section 404.  
U.S. EPA is considering whether to provide additional guidance regarding the NPDES 
permitting requirements of CWA Section 402.  This is articulated in footnote no. 17 of 
the guidance memorandum: 
 

“This guidance focuses only on those provisions of the agencies’ regulations at 
issue in Rapanos -- 33 C.F.R. §§ 328.3(a)(1), (a)(5), and (a)(7); 40 C.F.R. §§ 
230.3(s)(1), (s)(5), and (s)(7). This guidance does not address or affect other 
subparts of the agencies’ regulations, or response authorities, relevant to the 
scope of jurisdiction under the CWA. In addition, because this guidance is 
issued by both the Corps and EPA, which jointly administer CWA § 404, it does 
not discuss other provisions of the CWA, including §§ 311 and 402, that differ in 
certain respects from § 404 but share the definition of “waters of the United 
States.” Indeed, the plurality opinion in Rapanos noted that “… there is no 
reason to suppose that our construction today significantly affects the 
enforcement of §1342 … The Act does not forbid the ‘addition of any pollutant 
directly to navigable waters from any point source,’ but rather the ‘addition of 

                                            
5 U.S. EPA and Department of the Army 2007. “Clean Water Act Jurisdiction Following the U.S. 
Supreme Court’s Decision In Rapanos v. United States & Carabell v. United States.” 
6 See August 1, 2006 “Statement of Benjamin Grumbles, Assistant for Water, U.S. EPA and John Paul 
Woodley, Jr., Assistant Secretary of the Army for Civil Works, Department of the Army, Before the 
Subcommittee on Fisheries, Wildlife, and Water of the Committee on Environment and Public Works, 
United States Senate.”  Available on-line at: http://www.epa.gov/water/speeches.  
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any pollutant to navigable waters.’” (emphasis in original) 126 S. Ct. 2208, 
2227. EPA is considering whether to provide additional guidance on these and 
other provisions of the CWA that may be affected by the Rapanos decision.” 

 
Justice Scalia’s plurality interpretation of ‘‘waters of the U.S.’’ cited by commenters 
does not affect federal jurisdiction to require NPDES permits under CWA section 402.  
In fact, Justice Scalia specifically addressed the federal government’s concern that the 
decision could complicate the NPDES program.   Justice Scalia noted, however, that 
‘‘the Act does not forbid the ‘‘addition of any pollutant directly to navigable waters from 
any point source,’’ but rather the ‘‘addition of any pollutant to navigable waters.’’ 
U.S.C. Section 1362(12)(A); Section 1311(a).  Thus, he reiterates that ‘‘the discharge 
into intermittent channels of any pollutant that naturally washes downstream likely 
violates Section 1311(a), even if the pollutants discharged from a point source do not 
emit ‘directly into’ covered waters, but pass ‘through conveyances’ in between.’’ 
 
With respect to CWA Section 404, the Corps must now establish a significant nexus 
on a case-by-case basis when considering to regulate discharges of fill to intermittent 
and ephemeral channels.  The June 5, 2007 guidance notes that the assertion of 
jurisdiction over intermittent and ephemeral channels that have a significant nexus to 
traditional navigable waters is supported by a majority of the Justices. 
 
Following direction from Justice Kennedy, the nexus required must be assessed in 
terms of the CWA goals and purposes, which is to "restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters," 33 U.S.C. Section 1251(a).  
Thus, the June 5, 2007 CWA Section 404 guidance instructs the federal agencies to 
consider hydrological and ecological factors when assessing whether a significant 
nexus exists between the channels and a traditional navigable water. 
 
Additional insight into the consideration of Finding D.3.c regarding urban streams that 
are both an MS4 and receiving waters is provided in the June 5, 2007 guidance 
memorandum.  In addition to the significant nexus instruction, the guidance notes that 
for the purposes of CWA Section 404, the agencies will assert jurisdiction over non-
navigable tributaries of traditional navigable waters that are relatively permanent 
where the tributaries typically flow year-round or have continuous flow at least 
seasonally.  The guidance defines a non-navigable tributary (in Footnote 21) as 
“natural, man-altered, or man-made water bodies that carry flow directly or indirectly 
into a traditional navigable water.  Furthermore, a tributary, for the purposes of this 
guidance, is the entire reach of the stream that is of the same order…”   
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As previously discussed, Justice Scalia’s plurality opinion in Rapanos addressed 
NPDES regulations by stating that there is no reason to suppose that its decision 
significantly affects the enforcement of NPDES regulations.  Specifically, the opinion 
noted that that the decision does not affect previous lower court rulings that discharges 
into intermittent channels of any pollutant that naturally washes downstream likely 
violates NPDES requirements even if the pollutants discharged from a point source do 
not emit “directly into” covered waters, but pass “through conveyances” in between.  
Further, Justice Scalia’s plurality opinion noted that the CWA “does not forbid the 
‘addition of any pollutant directly to navigable waters from any point source,’ but rather 
the ‘addition of any pollutant to navigable waters.’7 
 
Thus, in light of the June 5, 2007 Rapanos guidance, the discharge of fill into streams 
that have been modified for the purposes of conveying storm water would be subject 
to regulation under Section 404.  Rather than removing such streams from CWA 
regulation, as the commenters assert, the Rapanos Supreme Court decision and 
subsequent federal agency guidance confirm the Tentative Order’s Finding D.3.c that 
urban streams can be both part of the MS4 and receiving waters. 
 
 
4.     Public Notice for Comments on the Tentative Order 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment suggested that the Regional Board did not provide 
adequate notice to comment on the Tentative Order.  The comment claims that the 
Regional Board failed to properly identify the nature of the proceedings.  Further, the 
comment suggests that the Regional Board did not allow stakeholders to access the 
evidence upon which the Tentative Order is based. 
 
Response:  The Regional Board has provided adequate notice of its proceedings to 
reissue the NPDES waste discharge requirements and has provided ample 
opportunities for affected Copermittees and other interested persons to review and 
comment on the tentative requirements.   
 
On February 9, 2007 the Regional Board provide interested parties a notice that the 
Tentative Order was available for review, that a public workshop would be held on 
March 12, 2007, and that a hearing would be scheduled for April 11, 2007.  This notice 
described the public comment period procedures and identified a Regional Board staff 
contact for further information.  It also stated that further notice of the hearing would be 
provided to interested persons at least 45 days in advance of the hearing.   
 

                                            
7 547 U. S. ____ 126 S.Ct 2208 (2006) Opinion of Scalia, J. p.24 

0002554



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

12 

On February 22, 2007 the Regional Board provided interested parties and the general 
public a notice that a hearing would be held on April 11, 2007.  This notice described 
the hearing purpose, public participation procedures, location, intent of the hearing, 
and stated that adoption would be considered a later date.   This hearing notice was 
also placed in the local newspaper, the Orange County Register, the following week.  
On April 2, 2007 interested persons were notified that the item may be conducted as a 
panel hearing pursuant to Water Code Section 13228.14. This notice reiterated that 
the hearing would be conducted for the purpose of hearing, discussion, and 
deliberating public testimony, rather than consideration of adoption of the Tentative 
Order. 
 
Regional Board adjudicative proceedings are subject to Chapter. 4.5 of the California 
Administrative Procedure Act, including Article 6, Administrative Adjudication Bill of 
Rights, commencing with Section 11425.10.  The Regional Board satisfies its 
obligations under Section 11425.10 by including the procedures used by the Regional 
Board in notices, including notices regarding public workshops and hearings for the 
development and issuance of waste discharge requirements, including the re-issuance 
of the NPDES requirements for MS4 in southern Orange County.  Within public notices 
it is not necessary to prescribe in detail every step of the process that would be 
followed.  In this case, hearing agenda notices clearly specified what matters would be 
considered by the Regional Board, when comments and documents must be 
submitted, that oral comments would also be accepted, and that the Regional Board 
would not be considering adoption at the April 11, 2007 hearing.  Thus, the notices 
provided the applicable procedures, documented substantial flexibility to 
accommodate public participation, and promoted transparent Regional Board 
deliberation. 
 
Attempts to characterize the proceedings in this case as an administrative rulemaking 
subject to Chapter 3.5 of the California Administrative Procedure Act (Government 
Code 11340, et seq.) reflect a fundamental misapprehension of the nature of the 
process.  Section 402(p) of the CWA [33 U.S.C. 1342(p)] requires municipalities that 
own or operate MS4s to apply for and have permits regulating their discharges of 
urban runoff associated with stormwater under the NPDES program.  Due to the 
geographic extent of MS4s, Section 402(p) and the implementing regulations 
promulgated by the U.S. EPA (40 C.F.R. 122.26) allow NPDES permits for MS4 
discharges to be of regional extent.  The process for issuance and reissuance of waste 
discharge requirements implementing the NPDES regulations for discharges subject to 
the CWA (such as MS4 discharges) has been conducted pursuant to the State Water 
Board regulations for adjudicative proceedings (California Code of Regulations, Title 
23, Water, Division 3, State Water Resources Control Board, Chapter 1.5, Rules of 
Practice and Procedure, Article 2, Adjudicative Proceedings, commencing with Section 
648).  In fact, the public participation opportunities offered in the Regional Board’s 
proceeding for the reissuance of the NPDES requirements for Orange County MS4 are 
substantially similar to those offered for the promulgation of administrative regulations 
despite differences in detail.   
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Finally, the documentation relied upon by the Regional Board in the development of 
the tentative NPDES requirements for Orange County MS4 are, and have been, 
readily available in published sources and in the files of the Regional Board related to 
the Orange County MS4 Copermittees and their stormwater management programs 
under prior iterations of the NPDES requirements for Orange County MS4 contained in 
Orders Nos. 90-38, 96-32, and 2002-01. 
 
 
5.     Using Federal Law as the Basis for Permit Requirements and Whether 
Requirements Constitute Unfunded Mandates 
Finding E.6 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund, City of Lake Forest 
 
Comment:  Commenters assert that requirements within the Tentative Order exceed 
federal NPDES requirements and, therefore, are mandates imposed by the Regional 
Board based solely on its authority as a State agency.  As such, commenters argue, 
because the Regional Board relied on its independent water quality control authority, it 
must comply with the California Environmental Quality Act (CEQA) and related 
statutory requirements of the Porter Cologne Water Quality Act (Sections 13263 and 
13241) to undertake more economic analyses of the MS4 requirements.  Further, that 
if the Regional Board imposes requirements that exceed federal regulations, then the 
requirements constitute unfunded mandates for which the municipalities may be 
reimbursed by the State.  The commenters support this position by arguing that the 
Regional Board has improperly determined what constitutes the maximum extent 
practicable (MEP) standard. 
 
These comments include related issues.  Most importantly is whether the tentative 
requirements exceed NPDES requirements.  Doing so could trigger additional CEQA-
related analyses by the Regional Board.   Related, but separate, is whether the 
requirements constitute an unfunded state mandate imposed on local governments.   
 
Response:  The requirements of the Tentative Order do not exceed federal law.  The 
commenters misrepresent Finding E.6 when stating that the Finding acknowledges 
that certain requirements of the Tentative Order exceed federal law.  Even if the MS4 
requirements did quality as an unfunded state mandate, this would not preclude the 
Regional Board from requiring municipalities to comply.   
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The plain language of Finding E.6 states that the Tentative Order contains 
requirements more explicit than the federal NPDES storm water regulations, for the 
purpose of achieving compliance with the CWA provision that MS4 permits “shall 
require controls to reduce the discharge of pollutants to the maximum extent 
practicable” (CWA section 402(p)(3)(B)(iii)).  As such, the Tentative Order’s 
requirements are necessary to comply with federal law, rather than exceed it.  
Therefore, the Regional Board need not consider the factors listed in Water Code 
section 13241 in adopting the Tentative Order.  (City of Burbank v. State Water 
Resources Control Board (2005) 35 Cal.4th 613.) This matter is further discussed in 
the Fact Sheet discussion for Finding E.6 
 
The Regional Board is not precluded from issuing MS4 requirements that “go beyond” 
NPDES regulations, either, as in this case by providing more detail to implement 
performance standards in the CWA or NPDES regulations: NPDES regulations specify 
terms and conditions that must, at a minimum, be included in NPDES requirements; 
they do not limit states or U.S EPA from including other provisions that may be 
necessary to ensure that municipalities with MS4 reduce pollutants to the MEP. 
 
No portion of the proposed MS4 requirements exceed the level of “governmental 
service” (i.e., performance) necessary to reduce pollutants to the MEP as mandated 
by Section 402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 1342(p)(3)(B)(iii)].  While, 
technically, all NPDES requirements issued by the Regional Boards “fall under the 
legal authority of the state” because they are promulgated in waste discharge 
requirements issued pursuant to Sections 13260 and 13263 of the Water Code, 
requirements issued for discharges of pollutants from point sources to waters of the 
United States, including requirements for discharges of storm water in MS4s, 
implement the provisions of the federal CWA and the federal NPDES regulations, as 
contemplated by Chapter 5.5 of the Porter-Cologne Water Quality Control Act (Section 
13370, et seq.).  Therefore, nothing in the proposed order renewing NPDES 
requirements for discharges in Orange County MS4 exceeds the scope of regulation 
necessary to implement NPDES regulations for MS4. 
 
The Tentative Order and its requirements do not constitute an unfunded state 
mandate.  The contention that NPDES permits and their requirements are unfunded 
state mandates has been repeatedly heard and denied by the State Water Board. 
(See Order Nos. WQ 90-3 and WQ 91-08).  Indeed, the unfunded state mandate 
argument was recently heard by the State Water Board when it considered the appeal 
of the Los Angeles Regional Board standard urban stormwater mitigation plan 
(SUSMP) requirements.  The Los Angeles Regional Board  SUSMP requirements are 
municipal storm water permit requirements for new development that are similar or 
identical to many of the requirements of the Tentative Order.  The unfunded state 
mandate argument was summarily rejected by the State Water Board in that instance 
(Order WQ 2000-11). 
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Since that time, nothing has occurred that would change how unfunded state 
mandates are determined.  While Proposition 1A elucidates the process for 
reimbursement when an unfunded state mandate occurs, it does not alter how 
unfunded state mandates are identified.  As such, notice must be taken of the State 
Water Board’s previous decisions that NPDES requirements do not constitute 
unfunded state mandates.  
 
For instance, California Constitution, Article XIII B, Section 6 was not intended to 
address a permit, order, or requirements therein issued by a regulatory agency of state 
government imposing federal requirements upon parties prohibited from discharging 
waste into the waters of the State and the United States under both state and federal 
law.  Indeed, the Legislature clarified that the unfunded mandate provision of the 
California Constitution does not apply to regional board orders. (Gov. Code section 
17516).  If the commenter’s analysis was correct, every Permittee could file a “claim” 
for reimbursement to comply with any regulatory action, claiming that the regulatory 
action requires a “new program” or an “increased level of service.”  The Constitution 
addresses reimbursement for additional “services” mandated by the State upon local 
agencies, not regulatory requirements imposed upon all Permittees, including cities 
and counties.  The intent of the constitutional section was not to require 
reimbursement for expenses incurred by local agencies complying with laws that apply 
to all state residents and entities.  (See City of Sacramento v. State of California, 50 
Cal. 3d. 51 (1990) citing County of Los Angeles v. State of California, 43 Cal. 3d. 46). 
 
A central purpose of the principle of state subvention is to prevent the state from 
shifting the cost of government from itself to local agencies.  (Hayes v. Commission on 
State Mandates, 11 Cal. App. 4th 1564, 1581 (1992)).  In this instance, no such shifting 
of the cost of government has occurred.  The responsibility and cost of complying with 
the CWA and Phase I NPDES municipal storm water regulations lies squarely with the 
local agencies which own and operate MS4s, not with the State.  The State cannot 
shift responsibilities and costs to local agencies when the responsibilities and costs lie 
with the local agencies in the first place.   
 
Second, even if the Tentative Order could be characterized as requiring a mandate for 
an increased level of governmental services, it is not an unfunded state mandate 
because it implements a federal program, rather than a state program.  State 
subvention is not required when the federal government imposes the costs of a new 
program or a higher level of service.  (Cal. Const. Art XIII B; Id).   
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Citing case law, the County of Orange (and those Copermittees who incorporated the 
County’s comments by reference) attempts to assert that any use of discretion on the 
part of the Regional Board in implementing a federal program reflects “a matter of true 
choice,” and is therefore a state mandate.  This is a misrepresentation of the case law.  
In Hayes v. Commission on State Mandates, above, the Court only contemplates 
whether participation itself in a federal program is “a matter of true choice” in order to 
determine if an unfunded state mandate has occurred.  It does not contemplate 
whether any use of discretion on the part of a regulatory agency in implementing the 
necessary details of a federal program constitutes an unfunded state mandate.  
Therefore, the case does not support the commenters’ claims.   
 
Any discretion exercised by the Regional Board in implementing federal law in the 
Tentative Order is in accordance with federal law and guidance.  For example, use of 
permit writer discretion and the inclusion of more detailed requirements in the 
Tentative Order is consistent with USEPA guidance.  The preamble to the Phase I 
NPDES storm water regulations states “this rule sets out permit application 
requirements that are sufficiently flexible to allow the development of site-specific 
permit conditions” (FR 48038). In addition, in its review of a City of Irving Texas 
NPDES municipal storm water permit, the USEPA Environmental Appeals Board 
stated that Congress “created the ‘maximum extent practicable’ (‘MEP’) standard and 
the requirement to ‘effectively prohibit non-storm water discharges’ into the MS4 in an 
effort to allow permit writers the flexibility necessary to tailor permits to the site-specific 
nature of MS4 discharges” (2001).  The Tentative Order, to be issued to implement a 
federal program, does not become an unfunded state mandate simply because the 
Regional Board appropriately exercised its discretion in defining the particulars. 
The Regional Board’s implementation of a federal program according to federal law 
and guidance does not constitute an unfunded state mandate.   
 
Third, the Tentative Order is not an unfunded state mandate because its requirements 
do not exceed the requirements of federal law.  As we have previously noted, all of the 
Tentative Order’s requirements are necessary to comply with federal law mandates.  
The CWA requires that MS4s reduce the discharge of pollutants to the MEP.  All 
requirements of the Tentative Order are necessary to achieve the MEP standard, and 
therefore do not exceed federal law.   
 
In its review of the previous San Diego County Municipal Storm Water Permit  
(Order No. 2001-01), the State of California Court of Appeal, Fourth Appellate District 
reached the same conclusion.  The Court “determined that none of the challenged 
Permit requirements violate or exceed federal law.” (Building Industry Association of 
San Diego County, et al., v. State Water Resources Control Board et al., 2004).  This 
finding applies to a wide range of requirements, since the Building Industry of San 
Diego County used an across the board approach to the challenges it raised in its 
lawsuit.  This is significant, since the Tentative Order’s requirements mirror the 
requirements of Order No. 2001-01.   
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The current Orange County MS4 Permit is substantially similar to the San Diego MS4 
Permit subject to the Appellate Court decision.  The Tentative Order is also 
substantially the same as the current Orange County MS4 Permit.   Where the 
Tentative Order contains modified requirements not specifically found in Order No. 
2001-01, the requirements only provide additional detail to similar requirements and to 
implement the MEP performance standard.  Any new requirements in the Tentative 
Order simply elaborate on existing requirements.  For example, the Tentative Order’s 
requirements addressing hydromodification expand on the pre-existing Order No. 
2002-01 requirement that Copermittees develop criteria “to control peak storm water 
discharge rates and velocities in order to maintain or reduce pre-development 
downstream erosion and protect stream habitat” (Order No. 2002-01 section 
F.1.b.2.b).  Since the requirements of the Tentative Order and Order  
No. 2001-01 are comparable, the Court’s finding that requirements of that Order do not 
exceed federal law is also applicable to requirements of the Tentative Order. 
 
Fourth, the Tentative Order and its requirements are not an unfunded state mandate 
because they do not constitute a new program or higher level of service.  The 
performance standard applicable to MS4s has remained the same since subdivision 
(p), extending “point source” regulation to storm water discharges was added to CWA 
Section 402 (33 U.S.C. 1342) in 1987.   The Regional Board has issued three prior 
iterations of requirements implementing this performance standard, each with 
incrementally greater detail to provide municipalities with guidance regarding elements 
of municipal storm water management programs that are practicable, and therefore, 
appropriate components for compliance with the performance standard.  However, 
despite the incrementally increasing levels of detail, the fundamental requirement that 
municipalities reduce pollutants in MS4 discharges to the MEP remains the 
cornerstone of the mandate imposed upon municipalities by the federal CWA and the 
implementing NPDES regulations for storm water.  
 
Fifth, the Tentative Order and its requirements are not an unfunded state mandate 
because the Copermittees have the authority to levy service charges, fees, or 
assessments to fund their efforts to comply with the Tentative Order.  Government 
Code section 17556(d) provides that an unfunded state mandate will not be 
considered in such instances.  Municipalities have ample governmental authority to 
levy service charges, fees, or assessments to pay for storm water management 
programs that reduce pollutants to the MEP.  Municipalities also have the authority to 
levy taxes to provide adequate funding for storm water management programs; lack of 
political determination to impose taxes or fees for storm water management does not 
constitute lack of authority.   
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As exhibited, the commenters’ claim that the Tentative Order is an unfunded state 
mandate fails on many fronts.  Federal regulations that implement the storm water 
provisions of the CWA require municipalities to ensure appropriate funding for 
compliance with requirements for discharges of storm water in MS4s.  Municipalities’ 
applications for waste discharge requirements that implement the NPDES regulations 
for storm water must include assurances that the municipalities can provide adequate 
funding to reduce pollutants in MS4 in accordance with the MEP performance 
standard.  (40 C.F.R. 122.26, implementing subdivision (p) of CWA Section 402; 33 
U.S.C. 1342(p)).   
 
In conclusion, the Regional Board does not propose to impose requirements that 
exceed the CWA and NPDES regulations.   Therefore, the Regional Board does not 
have to undertake additional economic analyses and comply with CEQA requirements 
because the Tentative Order’s requirements do not exceed the level of regulation 
necessary to implement performance standards for MS4 discharges. 
 
 
6.     Prescribing the Manner of Compliance 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Commenters suggest that the Tentative Order improperly dictates the 
methods of compliance in contrast to Section 13360 of the Porter-Cologne Water 
Quality Control Act.  They contend that the Tentative Order contains prescriptive 
requirements without appropriate Findings and supporting documentation in the Fact 
Sheet.  Continuing, one commenter suggests that such action is in violation of the 
Tenth Amendment of the U.S. Constitution and Article XI, Section 7 of the California 
Constitution because the requirements dictate how the municipality must exercise its 
police power. 
 
Another related comment from two commenters suggests that the Tentative Order 
amounts to an unwarranted exercise of land-use authority by the Regional Board 
because it seeks to prescribe land use and project design requirements.  The 
commenters are worried that prescriptive requirements expand the liability of 
Copermittees for land use decisions.  This comment specifically recommends that 
water quality and hydromodification control should be addressed at a programmatic 
level by providing a menu of options, rather than specific requirements.  The 
suggestion that water quality be addressed at a programmatic level is founded on a 
contention that Finding D.1.f of the Tentative Order be modified to remove statements 
regarding land use power as the basis for water quality responsibility.   
 
Response:  The Regional Board contends that requirements of the Tentative Order 
provide the Copermittees with sufficient flexibility to choose how they will achieve 
compliance.  The requirements provide the Copermittees with numerous compliance 
options.  As such, the requirements do not specify design, location, type of 
construction, or particular manner in which compliance may be had. 
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Where the Tentative Order includes detailed requirements, it is to be in compliance 
with CWA section 402(p)(3)(B)(iii), which mandates that MS4 permits "shall require 
controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants."  Clearly, the CWA provides 
the Regional Board with the discretion to include specific requirements in the Tentative 
Order.  This discretion is supported in the preamble to the Phase I NPDES storm 
water regulations, which states "this rule sets out permit application requirements that 
are sufficiently flexible to allow the development of site-specific permit conditions” (FR 
48038).   
 
Hydromodification requirements in the Tentative Order (Section D.1.h) provide 
substantial discretion to the Copermittees. The requirements establish a broad 
strategy to be followed (Section D.1.h.3), including the ability to waive controls under 
certain conditions.  Additional options are provided in the Revised Tentative Order for 
developing interim hydromodification criteria for large projects (Section D.1.h.5).  While 
some specificity is necessary to ensure minimum measures are implemented, the 
Tentative Order allows Copermittees the flexibility to craft and implement a 
hydromodification control strategy based on local conditions. 
 
In addition, the Fact Sheet discussion of Finding D.1.f is appropriately worded. The 
Copermittees are able to implement effective runoff management programs because 
they possess land use authority.  Municipal NPDES requirements compel 
Copermittees to exercise that authority in a manner that protects water quality from 
adverse effects of MS4 discharges.   
 
Waste discharge requirements for discharges subject to the CWA and NPDES are 
enforceable by individuals under the citizen suit provisions in section 505 of the CWA 
[33 US.C. 1365].  The Tentative Order includes requirements for the development and 
implementation of various runoff management programs (e.g., Jurisdictional Urban 
Runoff Management Programs, etc.), including requirements that the programs include 
certain elements and components; failure of a municipality subject to the requirements 
to develop and implement required programs with the requisite components to reduce 
discharges of pollutants to MS4s would be a violation of the Tentative NPDES 
requirements and would subject the deficient municipality to enforcement by the 
Regional Board or, by individual citizens in the absence of “diligent prosecution” of “a 
civil or criminal action in a court of the United States, or a State to require compliance 
with the [NPDES requirements]”.  [33 U.S.C. 1365, see subdivisions (a) and (b)(1)(B).]  
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Failure of a municipal discharger to develop and implement appropriate and effective 
runoff management programs that comply with the NPDES requirements for MS4s 
would subject the municipal discharger to enforcement by the Regional Board, and 
potentially by citizens.  The burden of proving the deficiency of the runoff management 
programs would be defined by the provisions describing the necessary elements of the 
program, and by the extent to which the program reduces pollutants in the MS4.   
 
 
7.     Regulation of Discharges from Third Parties 
Commenters:  County of Orange, City of Mission Viejo, Building Industry Association 
of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Commenters object to requirements regarding discharges from third 
parties that either (1) are not subject to municipal legal jurisdiction; or (2) are subject to 
regulation by the State Water Board or Regional Board.  Examples of such discharges 
include sewage, construction/industrial storm water, and urban runoff from entities 
subject to Phase II NPDES permits.  One commenter claims that the Regional Board 
is requiring Copermittees to duplicate the responsibilities of the State to implement 
statewide general NPDES permits for industrial and construction storm water. 
 
Response:  The Regional Board has followed federal guidance regarding third party 
discharges into the Copermittees’ MS4s.  The Regional Board recognizes the 
difficulties, expressed by commenters, with respect to working with Phase II entities 
that have often times claimed independence from the Copermittees.  This is 
acknowledged in the manner in which the Tentative Order requires Copermittees to 
address discharges from Phase II entities compared with industrial and construction 
storm water activities.  Again, these differences are based directly on federal 
guidance.  
 
Since the Copermittees own and operate their MS4s, they cannot passively receive 
discharges from third parties (FR 68766).  Discharges of pollutants from MS4s must 
be reduced to the maximum extent practicable, including discharges from MS4s 
originating outside the Copermittees' jurisdiction.  In such cases, the MEP standard 
can be met through implementation of coordination efforts and agreements with the 
third parties outside of the Copermittees' jurisdictions.  The Tentative Order does not 
require the Copermittees to apply building, zoning, or related land use controls on 
parties outside of the Copermittees' jurisdiction.   This is further discussed in the Fact 
Sheet. 
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Finding D.3.f states "Each Copermittee is individually responsible for adoption and 
enforcement of ordinances and/or policies, implementation of identified control 
measures/BMPs needed to prevent or reduce pollutants in storm water runoff, and for 
the allocation of funds for the capital, operation and maintenance, administrative, and 
enforcement expenditures necessary to implement and enforce such control 
measures/BMPs under its jurisdiction."   In addition, where the Government Code 
provides the Copermittees with jurisdiction to apply treatment control BMPs to local 
agency projects, the Copermittees must mandate treatment control BMPs as required 
by Section D.1.d. 
 
The Tentative Order does not shift responsibility for Phase II MS4 discharges to the 
Copermittees.  As required by the Phase II NPDES storm water regulations and the 
General Phase II Storm Water Permit, Phase II MS4s are responsible for reducing 
their pollutant discharges to the MEP and ensuring that their discharges do not cause 
or contribute to violations of water quality standards.  This responsibility exists 
regardless of whether the Phase II MS4 discharges into a Phase I MS4 or not.  The 
Tentative Order does not alter this condition, since the Tentative Order only applies to 
Phase I Copermittees and not to Phase II MS4s.   
 
Phase II MS4s which discharge to Phase I MS4s have the primary responsibility for 
their discharges.  However, once Phase II MS4 discharges enter Phase I MS4s, the 
Phase I MS4 accepts secondary responsibility for the discharges.  The reason Phase I 
MS4s have secondary responsibility for Phase II MS4 discharges entering their MS4s 
is because their MS4s enable the discharges to reach receiving waters unimpeded.  
The Preamble to the Phase II NPDES storm water regulations agrees with this 
approach, stating that MS4s “cannot passively receive and discharge pollutants from 
third parties” (Fed. Reg. 68766).  
 
Since primary responsibility in such instances lies with the Phase II MS4, the Regional 
Board will first look to the Phase II MS4 in situations where compliance is an issue.  
However, involvement from the applicable Phase I MS4 will also be expected because 
it is also a discharger.  The Phase I MS4 will be expected to ensure pollutant 
discharges from its MS4 are reduced to the MEP.  Since the Phase I MS4 will likely 
not have direct jurisdiction over the Phase II MS4, approaches for achieving MEP may 
include interagency agreements, memoranda of understanding, shared resources, etc. 
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The Tentative Order does not shift general statewide NPDES enforcement obligations 
from the Regional Board to the Copermittees.  The NPDES federal regulations clearly 
hold the Copermittees responsible for discharges into and from their MS4s from 
industrial and commercial sites (40 CFR 122.26(d)(iv)(2)(A) and (C).  The 
Copermittees are required to reduce pollutant discharges to the MEP; assessing 
coverage under the General Industrial Storm Water Permit during inspections 
conducted for other purposes falls within this scope.  Moreover, the Copermittees have 
conducted this practice under the current permit and do not object to continuing this 
practice.  It has proven beneficial to both the Regional Board and the Copermittees in 
the past by compelling non-filers to obtain covererage under the permit.  The 
Copermittees are only required to assess compliance with their own ordinances and 
permit requirements.  They are not required to assess compliance with the General 
Industrial Storm Water Permit's requirements (see Finding D.3.a).  The Copermittees 
are also clearly held responsible for illicit discharges into their MS4s.  The CWA 
prohibits non-storm water discharges from entering the MS4 (section 402(p)(3)(B)(ii)).  
40 CFR 122.26(d)(2)(iv)(B) requires the Copermittees to detect and remove illicit 
discharges into the storm sewer. 
 
 
8.     Due Process without Prescriptive Requirements 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment from building industry representatives claimed that some 
requirements of the Tentative Order are so vaguely stated that the regulated 
community lacks adequate notice of what is required to comply.  The contention is 
based on several arguments.  One argument is that the iterative process of Section 
A.3 creates a “moving target” that will discourage water quality control activities 
because Copermittees may be in violation of water quality standards even if they are 
in the midst of the iterative process.  The commenters request that the Tentative Order 
be revised to state that achievement of the MEP standard equates to full compliance 
with the MS4 Permit, regardless of the effect that MS4 discharges have on receiving 
waters.  Another argument is that the requirements are not supported by evidence in 
the Fact Sheet.  To support that argument, the commenters state that the 
hydromodification (Section D.1.h) and advanced sediment requirements (Section D.2. 
d.1.c.i) lack supporting evidence. 
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Response:  The Copermittees must reduce the discharge of pollutants to the MEP and 
ensure that their MS4 discharges do not cause or contribute to violations of water 
quality standards.  If the Copermittees have reduced pollutant discharges to the MEP, 
but their discharges are still causing or contributing to violations of water quality 
standards, the Tentative Order provides a clear and detailed process for the 
Copermittees to follow.  This process is often referred to as the "iterative process" and 
can be found in Section A.3.  The language of Section A.3 is prescribed by the State 
Water Board and is included in MS4 permits statewide.  Section A.3 essentially 
requires additional BMPs to be implemented until MS4 discharges no longer cause or 
contribute to a violation of water quality standards.   
 
The commenter's assertion that achievement of MEP serves as compliance with the 
Tentative Order, to the exclusion of the requirement that receiving water quality 
standards be met, is incorrect.  This point was directly addressed by the Court of 
Appeal, Fourth Appellate District in its decision on the current permit, Order  
No. 2001-01 (Building Industry Association of San Diego County, et al., v. State Water 
Resources Control Board, et al).  The court states:  "If the maximum extent practicable 
standard is generally "less stringent" than another CWA standard that relies on 
available technologies, it would be unreasonable to conclude that anything more 
stringent than the maximum extent practicable standard is necessarily impossible."  As 
such, achievement of MEP does not serve as a ceiling for Copermittee urban runoff 
management efforts.  Copermittees must also ensure that MS4 discharges are not 
causing or contributing to violations of water quality standards. 
 
Requirements regarding hydromodification (Section D.1.h) and advanced sediment 
requirements (Section D.2. d.1.c.i) are properly supported in the Fact Sheet.  
Responses to other comments on those Permit sections can be found in Section C of 
this document. 
 
9.     Consideration of Local Water Quality Conditions 
Commenters: Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One comment from building industry representatives suggested that the 
Regional Board did not consider local monitoring and scientific evidence.  The 
comment suggests that only federal urban runoff reports are cited as support for the 
requirements, and as such, the Findings regarding the condition of local runoff and 
receiving waters are flawed.   
 
Response:  The assertion that local conditions were ignored is without merit.  Local 
water quality conditions based on Copermittee monitoring reports and other sources 
are widely referenced in the Fact Sheet to support the Tentative Order Findings and 
requirements.  Examples in the Fact Sheet include the discussions of Section D.1.h 
and Findings C.4, C.7, C.8, C.9, D.1.e, and E.5.   
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In addition, the Tentative Order stresses certain issues specifically in response to the 
local conditions.  This is consistent with U.S. EPA guidance on permit reissuance.  
Examples in the Tentative Order include the requirements regarding hydromodification 
controls and flood control device retrofits.  Finally, the Tentative Order specifically 
requires the local programs to focus on local water quality conditions.  This allows 
each Copermittee to tailor its approach to the local receiving water conditions and local 
land-use activities, rather than simply the most common countywide issues. 
 
 
10.     Vector Control Issues 
Sections: D.1.d.6.i; D.1.d.9; D.1.f.1; D.1.f.2.c.ix; D.1.i.1.c.viii;  
Sections D.3.c.6.b.v; D.3.a.10.a.i.g;  
Section E.1.f.2; 
Commenters:  Orange County Vector Control District 
 
Comment:  The Orange County Vector Control District (OCVCD) provided comments 
underscoring the relationship between urban runoff, storm water management, and 
disease vector control concerns.  The Regional Board sought and received comments 
from the OCVCD to supplement its initial comment letter.   The OCVCD emphasized 
the difficulty it faces carrying out its responsibilities when storm water management 
devices, such as treatment control BMPs, are not properly designed or maintained.  In 
addition, the OCVCD recommended the Regional Board improve efforts to address 
dry-weather nuisance flows, pointing out that such flows tend to promote mosquito 
production by creating persistent sources of water and concentrated pollutants.  The 
OCVCD also stressed the need for improved information exchange between the 
public, Copermittees, the Regional Board, and the OCVCD. 
 
Response:  The Regional Board agrees that there is room for improvement in the way 
storm water and urban runoff are managed with respect to vector control issues.  In 
particular, involving vector control agencies early in the project planning process would 
help ensure that the most effective options are ultimately implemented.   The revised 
Tentative Order also includes a provision (Section D.1.f.1.c.ix) for the OCVCD to be 
notified when Copermittee inspections of post-construction treatment BMPs identify 
conditions contributing to mosquito production. 
 
The revised Tentative Order does not, however, include the majority of the specific 
recommendations from the OCVCD.   Instead, the Tentative Order has been revised to 
more universally require consideration of vector control issues in the design, 
implementation, inspection, and evaluation of management measures.  Many of the 
recommendations are more appropriately directed at the Copermittees, which are all 
members of the OCVCD.  Such recommendations generally included requiring 
increased collaboration between the Copermittees and the OCVCD.  For instance, the 
OCVCD is interested in information about the location and responsible parties for new 
and existing structural BMPs. The Regional Board encourages the Copermittees to 
actively seek guidance and recommendations from the OCVCD and is willing to 
participate in discussions when necessary. 
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B. Comments on Findings 
 
In certain cases, comments related to a Finding and the associated requirements in 
the Tentative Order have been grouped within the response to comments on those 
specific sections, rather than discussed separately. 
 
11.     Finding E.7:  In-Stream Best Management Practices 
Commenters:  County of Orange, Dana Point, Laguna Beach, Mission Viejo, Laguna 
Niguel, Nancy Palmer, Building Industry Association of Orange County, Orange 
County Council of Governments, Rancho Mission Viejo 
 
Comment:  Eight interested parties submitted written comments expressing concern 
for Finding E.7 of the Tentative Order.   This Finding was also subject to much 
discussion from the public and members of the Regional Board during the April 11, 
2007 public hearing.  The Finding states, in part, that “Urban runoff treatment and/or 
mitigation must occur prior to the discharge of urban runoff into a receiving water… 
Authorizing the construction of an urban runoff treatment facility within a water of the 
U.S., or using the water body itself as a treatment system or for conveyance to a 
treatment system, would be tantamount to accepting waste assimilation as an 
appropriate use for that water body.”   
 
Response:  Finding E.7 has been revised for clarity.  The intent of the Finding, and 
related requirements, is to prevent the conversion of waters of the U.S. and State into 
waste treatment facilities consistent with Federal guidance.  It in no way prevents 
restoration of natural hydrological, biochemical, and habitat functions.  Similarly, 
providing treatment of urban runoff after it has been discharged from the MS4 to 
waters of the U.S. does not relieve the Copermittees of their responsibility to 
implement source control, pollution prevention, and treatment BMPs before the water 
is discharged from the MS4.  If diverted water is treated, then discharged back to 
waters of the U.S., it is likely to need an individual NPDES Permit.  Diversion to the 
sanitary sewer for treatment is allowable, provided the effluent from the sewage 
treatment facility can meet its NPDES requirements. 
 
Claims that the Finding violates California Water Code (CWC) section 13360(a) and 
misinterprets U.S. EPA guidance are unfounded.  CWC section 13360(a) prohibits the 
Regional Board from specifying the design, location, type of construction, or particular 
manner in which compliance may be had.  The Finding and related requirements 
appropriately restrict the location of urban runoff treatment facilities, but do not dictate 
how compliance with the Tentative Order must be achieved.   
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In addition, the Finding is consistent with federal guidance.  The Fact Sheet 
specifically cites the U.S. EPA guidance manual for municipal NPDES permitting.   
One commenter cites U.S. EPA guidance for using constructed wetlands for waste 
water treatment (1993, EPA 832-R-93-005) as justification for creating wetlands as 
BMPs within receiving waters.  A more recent and appropriate federal agency 
reference would be Guiding Principles for Constructed Treatment Wetlands: Providing 
for Water Quality and Wildlife Habitat, (2000, EPA 843-B-00-003). That guidance 
document was developed by the Interagency Workgroup On Constructed Wetlands, 
which included the U.S. EPA, U.S. Army Corps of Engineers, U.S. Fish and Wildlife 
Service, Natural Resources Conservation Service, National Marine Fisheries Service, 
and U.S. Bureau of Reclamation.   This guidance states “Constructed treatment 
wetlands should generally be constructed on uplands (outside waters of the U.S.) and 
outside floodplains or floodways (unless the next section, II.B, applies) in order to 
avoid damage to natural wetlands and other aquatic resources consistent with Federal 
guidance.”    
 
The section for the exception describes opportunities to use pretreated effluent, or 
other source waters, to restore degraded wetland systems.  The guidance goes on to 
state:  

“In general, you should only locate constructed treatment wetlands in existing 
wetlands, or other waters of the U.S., if 
(1) the source water meets all applicable water quality standards and criteria, 
(2) its use would result in a net environmental benefit to the aquatic system's 
natural functions and values, and (3) it would help restore the aquatic system to 
its historic, natural condition. Prime candidates for restoration may include 
wetlands that were degraded or destroyed through the diversion of water 
supplies, a common occurrence in the arid western U.S., and in heavily farmed 
or developed regions. You should avoid siting in degraded wetlands if the 
functions and values of the existing wetland will be adversely affected or water 
quality standards will be violated. The appropriate Regional/District or State 
authorities will make these determinations on a case-by-case basis.”   

 
 
With respect to municipal storm water, the guidance document includes the following 
question and answer: 
 

Question: I am considering using constructed treatment wetlands to treat my 
municipality's stormwater flows. What general issues must I consider?  
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Answer: First of all, the treatment wetland should not be constructed in a waters 
of the U.S. unless you can sufficiently pretreat the stormwater flows to protect 
the values and functions of the waters of the U.S. Because storm water is an 
unpredictable effluent source and can contain high levels of toxic substances, 
nutrients, and pathogens, we strongly encourage that you construct the 
treatment wetland in uplands and use best management practices in these 
projects (see EPA's Protecting Natural Wetlands: A Guide to Stormwater Best 
Management Practices, EPA/843-B-96-001). Depending on the size of your 
municipality and other factors, you may need to get a CWA Section 402 
(NPDES) permit. Be sure to contact all the appropriate wastewater authorities in 
your area during the early planning stages of this type of project.” 

 
The Finding and related requirements in the Tentative Order are intended to be 
consistent with this guidance. 
 
Comment:  Several commenters suggested changes to allay concerns that the Finding 
and related requirements restrict the ability of municipalities to improve water quality 
and in-stream beneficial uses.  Some commenters cited specific projects planned in 
the Aliso Creek watershed.  Other commenters cited classes of projects, and another 
commenter recommended limiting in-stream controls to the extent practicable.  In 
addition, one commenter suggested that placement of hydromodification control and/or 
treatment control BMPs in drainages within the boundaries of a development project 
should be allowed if authorized pursuant to a CWA Section 404 permit from the U.S. 
Army Corps of Engineers.  
 
Response:  The following discussion provides an overview of how the Finding and 
related requirements would affect the seven specific projects or types of projects cited 
by commenters.  Note, these are necessarily generalizations intended to provide 
guidance. In addition, many activities that disturb waters of the U.S. will be considered 
on a case-by-case basis because they are subject to federal permitting under Clean 
Water Act (CWA) Section 404 and may be reviewed by the Regional Board under 
CWA Section 401.   
 
1. Type of project: Construction of a series of low-grade control structures and 
reestablishment of aquatic habitat connectivity.  Response:  Provided the grade control 
structures are designed to re-establish a natural channel gradient and correct 
excessive changes to the sediment transport regime caused by urbanization, rather 
than to create a series of artificial hydrological impoundments for the purpose of 
treating pollution, this type of project is not considered an in-stream treatment BMP.  
 
2. Type of project: Shaving of side slopes to reduce vertical banks.  Response: 
Presumably, this is a project intended to restore hydrological connections between the 
creek and its floodplain or to restore riparian habitat, rather than modifying the stream 
to maximize treatment of pollutants.  In such cases, this is not considered an in-stream 
treatment BMP. 
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3. Type of project: Invasive species removal and riparian revegetation and restoration 
of floodplain moisture.  Response:  These are habitat restoration measures and not 
considered in-stream treatment BMPs. 
 
4. Type of project:  Treatments or mitigations in receiving water channels or urban 
streams that protect and restore beneficial use.  Response:  The distinction in this 
case between “treatments or mitigations” and the protection or restoration of beneficial 
uses should be made on a case-by-case basis.  Municipalities should generally be 
cautious of activities that could restore certain beneficial uses at the detriment to 
others.   
 
5. Type of project: The removal of anthropogenically-induced excess flows for 
treatment and/or beneficial re-use.  Divert excess flows from creeks or modified 
channels to treatment at strategic and technically feasible locations. Response:  
Extraction of water from a creek is not necessarily considered a treatment BMP.  A key 
consideration in this case is the type and extent of modification of the existing waters 
of the U.S. to accommodate the extraction process.  In addition, Copermittees must 
recognize when water has been extracted from a creek and processed, the discharge 
of the treated effluent back to receiving waters is subject to individual NPDES permit 
requirements, rather than the municipal NPDES permit.  Finally, the extraction of water 
from waters of the State may be subject to water rights permitting from the State Water 
Board.  The Tentative Order does not prohibit extraction of waters of the U.S. 
 
6. Type of project: Construct multipurpose stream- and wetland-restoration and 
stabilization projects that have pollutant control or reduction capacities.  Response: 
The assessment in this case should be made on a case-by-case basis.  Projects to 
restore wetlands or stabilize stream channels will generally be subject to CWA section 
404 permitting and associated review by the Regional Board under CWA Section 401.  
Provided the primary design is targeted at re-establishment of natural hydrological, 
biochemical, and habitat conditions, rather than an urban runoff pollutant treatment 
facility, the project would not be considered a treatment BMP subject to the findings 
and requirements of the Tentative Order.   
 
7.  Type of project:  Exempt “structural BMPs” such as natural wetlands, which are 
created in receiving waters as well as in MS4s with natural bottoms, etc.   Response:  
The assessment in this case should be made on a case-by-case basis.  The 
establishment of a “natural” bottom (which generally means a channel bed of 
sediment, rather than some impervious surface) is not itself a sufficient descriptor of 
the characteristics of the project. 
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8. Type of project: Placement of hydromodification control and/or treatment control 
BMPs in drainages within the boundaries of a new development project should be 
allowed if authorized pursuant to a 401 certification of a CWA 404 permit and/or WDR 
issued for discharge into non-federal waters.  Response:  Where a CWA section 404 
permit has been issued by the U.S. Army Corps of Engineers for the conversion of a 
water body into a non-jurisdictional water, then the placement of a treatment BMP in 
that area would be consistent with the Tentative Order.  However, the placement of fill 
and other material into the water body may be subject to waste discharge 
requirements from the Regional Board.  Generally, the Copermittees cannot assume 
that such conversion would be allowed.  The Tentative Order requirements for priority 
projects (Section D.1.d.4) acknowledge that some conversion is likely to be permitted.  
However, the Copermittees must recognize that limiting such conversions can be a 
practical site design BMP.  
 
Comment:  Additionally, some commenters considered Finding E.7 to contradict other 
requirements of the Tentative Order.   Specifically, they felt the requirement related to 
retrofitting an existing flood control device (section D.3.a.4) and requirements that 
allow for in-stream hydromodification controls (section D.1.h) would violate the 
prohibition on located treatment BMPs in receiving waters.   
 
Response:  The Tentative Order requirements for modifying flood control structures 
call for reducing the negative effects on water quality caused by those structures.   
Permittees must evaluate flood control structures to determine if retrofitting the device 
to provide additional pollutant removal from storm water is feasible.  In cases where 
the flood control facility falls within waters of the U.S., the discussion above pertaining 
to modifying streams to serve as BMPs applies.  In cases where the structure falls 
outside of waters of the U.S., then the discussion regarding in-stream BMPs does not 
apply.   
 
The Narco Channel Restoration Project in the City of Laguna Niguel is an example of 
a retrofitted flood control structure that was located within a water of the U.S.  Narco 
Channel is an urban stream that was highly modified during urbanization.  Retrofitting 
the channel was necessary because poor sediment transport in the modified flood 
control channel resulted in a decrease flood conveyance capacity and nuisance 
conditions from excessive ponding. This project includes the restoration and 
enhancement of approximately 1,000 linear feet of the channel where it emerges as a 
trapezoidal channel downstream from a 4,000-foot long concrete box culvert.  The 
project was designed to improve hydrological conditions and restore native habitat 
conditions by grading back a portion of the upper trapezoidal channel.  The project will 
improve water quality conditions, but was not designed to turn the channel into an 
urban runoff treatment BMP. 
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Similarly, the Tentative Order requirements related to in-stream hydromodification 
controls are for situations where urban streams have already been adversely affected 
by the effects of hydromodification.  In these cases, hydromodification controls located 
within channels are intended to restore natural hydrological and sediment transport 
conditions of the channel, which in turn would improve water quality conditions.  This is 
in contrast to situations in which a structural hydromodification control would be 
located within a stream in order to accommodate flow regime changes caused by new 
developments or to create a pollution treatment zone within the channel.  For example, 
the proposed series of low-grade control structures in Aliso Creek (described above) is 
an in-stream hydromodification control that is intended to address significant water 
quality and habitat problems currently caused by hydromodification.   Provided the 
grade control structures are designed to re-establish a natural channel gradient and 
correct excessive changes to the sediment transport regime caused by urbanization, 
rather than to create a series of artificial hydrological impoundments for the purpose of 
treating pollution, this type of project is not considered an in-stream treatment BMPs.  
No changes have been made to the Tentative Order regarding the association 
between hydromodification controls and in-stream treatment BMPs. 
  
 
12.     Finding C.1: Urban Runoff Contains Waste; and 
Finding C.3: Discharges from MS4s May Result in Pollution 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  Commenters suggest that Findings C.1 and C.3 should be revised to 
clearly acknowledge that not all MS4 discharges contain waste or pollutants.  They 
note that storm water discharges may contain pollutants and that discharges may also 
contain non-anthropogenic loads of pollutants, such as sediment.  They contend that 
as written, the Tentative Order improperly attempts to regulate storm water more 
broadly than necessary to address adverse effects on receiving waters. 
 
Response:  The Findings are appropriately supported and have not been revised.  
Finding C.1 states that “urban runoff contains waste.”  This was supported in State 
Water Board Order WQ 2001-15, which reviewed the previous San Diego County MS4 
Permit (Regional Board Order No. R9-2001-01).   Discharges from MS4s to receiving 
waters are considered point source discharges to be regulated by NPDES 
requirements.  Finding C.3 notes that discharges from MS4s may cause or threaten to 
cause conditions of pollution, contamination, or nuisance.  The Fact Sheet relies on 
national and local water quality studies to support this conclusion.  
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Clearly, not all storm water discharged from MS4s is waste.  Much of it is precipitation.  
That storm water, however, can pick up waste and pollutants along its path to and 
through the MS4.  The Copermittees must ensure implementation of storm water 
BMPs to limit the amount of pollution that is discharged with the precipitation from the 
MS4s.  Limited storm water monitoring conducted by the Copermittees demonstrates 
this, and the Tentative Order includes requirements to conduct storm water monitoring 
at storm drains to better assess the conditions (Attachment E).  Urban runoff also 
includes dry-weather discharges.  In southern Orange County, dry-weather urban 
runoff has been increasingly monitored under the existing MS4 Permit.  The data 
demonstrates significant amounts of pollution that cannot be attributed to non-
anthropogenic sources.   
 
13.     Finding C.2: Categories of Pollutants 
Commenters: County of Orange 
 
Comment:  One comment indicated that this Finding should be modified to identify the 
pollutants commonly found in urban runoff without specifying sources unless a more 
thorough discussion of sources is provided.   
 
Response:  The requested modifications are considered unnecessary.  The Finding 
cites three technical reports that discuss the common pollutants and sources in greater 
detail. 
 
14.     Finding C.4 – Effects of Pollution on Human Health 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment received stated that Finding C.4 is contrary to a proper and 
complete summary of available scientific evidence as a whole. The commenter cited 
reports that found indicator bacteria concentrations in receiving waters downstream 
from the developed/urban watersheds were not significantly different than 
concentrations in receiving waters downstream from undeveloped watersheds.  This 
would imply that bacteria in surface water cannot be directly correlated with incidences 
of human illness.  Further, they note other studies that demonstrate no link between 
concentrations of indicator bacteria and either an increased risk of human illness or 
the presence of human pathogens.  
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Response:  The studies cited by the commenter address only the possible effects of 
indicator bacteria on human illness rates relative to the degree of urbanization and not 
on the effects of urban runoff and storm water pollution in general.   The evidence in 
the record supporting Finding C.4 is cited in the Fact Sheet.  The study linking 
recreation near storm drains and occurrence of illness was conducted by R.W. Haile in 
1996, titled "An Epidemiological Study of Possible Adverse Health Effects of 
Swimming in Santa Monica Bay."  The study found that swimmers near storm drains 
had a 57 percent greater incidence of fever than those swimming farther away.  This 
study also confirmed the increased risk of illness associated with swimming in areas 
with high densities of indicator bacteria.  Illnesses were reported more often on days 
when water samples tested positive for enteric viruses.   
 
In addition, a recent study by Ryan Dwight found that of the more than 5 million people 
who swam at the two beaches from 1998 to 2000, there were about 36,000 cases of 
stomach ailment and 38,000 cases of respiratory, eye and ear infections caused by 
exposure to waters polluted by urban runoff and other sources (Dwight, et al., 2005).  
Dwight also found that surfers in urban North Orange County reported nearly twice as 
many illnesses as surfers in rural areas of Santa Cruz in 1998 (Dwight, et al., 2004).  
These studies support the finding that "pollutants in urban runoff can threaten human 
health" (Finding C.4).  The Finding has not been revised. 
 
15.     Finding C.6: Clean Water Act 303(d) Impaired Water Bodies 
Commenters: County of Orange, City of Lake Forest 
 
Comment:  Two comments stated that representation of the 303(d) list, as presented 
in Table 2a, incorrectly connotes systemic water quality issues that are actually limited 
to specific segments and incorrectly attributes benzo[b]flouranthene, dieldrin, and 
sediment toxicity for Aliso Creek.    
 
Response:  Footnote 1 on page 4 of the Tentative Order, however, correctly notes that 
the pollutants of concern indicated in Table 2a do not reflect an impairment of the 
entire waterbody.  The Table simply lists the impairments that occur within the 
respective watershed management areas.   
 
16.     Finding C.7: Water Quality Monitoring Data 
Commenters: County of Orange 
 
Comment:  One comment proposes that the term “violation” be changed to 
“exceedances” and that the last sentence of the Finding be modified to indicate that 
“exceedances may be due to urban runoff” and “warrant special attention” to account 
for inadequate data and uncertainty within many of the studies that have been 
conducted.  
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Response:  The word “violation” is appropriately used in Finding C.7 as a violation is 
an exceedance of a Basin Plan water quality objective and such violations have 
persistently been documented with sufficient, reliable data for a number of urban 
runoff-related pollutants in water bodies in Orange County, as discussed and cited in 
the Fact Sheet (Finding C.7). The Finding has not been revised. 
 
 
17.     Finding C.9: Urban Development Creates Pollution 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment indicated that Finding C.9 did not consider the complex 
relationship between urban development land uses and pollutant loading, the effect 
that treatment control has on the quality of urban runoff, or the conversion of 
agricultural lands to urban land uses that for many pollutants (e.g., nutrients) will 
reduce pollutant concentrations in runoff.  Another comment proposed that there is no 
evidence in the record to suggest that the Finding generally applies to urbanization in 
Orange County.    
 
Response:  Finding C.9, however, describes the general circumstances that occur with 
new development.  The Fact Sheet supports the Finding by citing a variety of technical 
studies, including ones from the southern California region.  While it is likely that 
exceptions may exist, Finding C.9 is accurate and appropriate to support the tentative 
requirements. 
 
18.     Finding C.10:  Environmentally-Sensitive Areas 
Commenters: Building Industry Association of Orange County 
 
Comment:  One commenter suggested that the Fact Sheet lacks sufficient evidence to 
support the statement within Finding C.10 that development and urbanization threaten 
environmentally-sensitive areas (ESAs) and impaired water bodies.   
 
Response:  The Fact Sheet appropriately describes why such areas require additional 
controls and focused attention.  Furthermore, a summary of impaired waters is 
provided in Table 2a of the Tentative Order.  Although the Tentative Order does not 
include a map, as seemingly requested by the commenter, maps of ESAs are provided 
within the JURMPs and WURMPs developed by the Copermittees.  In addition, the 
vast majority of listed water bodies are impaired because of urban runoff.  This Finding 
has not been revised. 
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19.     Finding D.1.c: New or Modified Requirements 
Commenters: County of Orange 
 
Comment:  One comment asserted that in many cases the new or modified 
requirements do not have adequate findings of fact and technical justification, partly 
because it does not address the program analysis conducted by the Copermittees as a 
part of their preparation of the ROWD.  The commenter suggests that the Tentative 
Order should rely on the deficiencies and program modifications that Copermittees 
themselves identified as necessary for the program.    
 
Response:  As discussed in the Fact Sheet, new and modified requirements in the 
Tentative Order generally address program improvements necessary to meet the MEP 
standard, address high priority water quality problems, and target program deficiencies 
noted during audits, report reviews, other compliance activities and the Copermittees’ 
ROWD.  Where appropriate, modifications are discussed in related sections of the 
Tentative Order. 
 
20.     Finding D.1.e:  Best Management Practices (BMPs) 
Commenters: Construction Industry Coalition on Water Quality 
 
Comment:  One comment noted that the studies cited in the Fact Sheet discussion of 
Finding D.1.e primarily focused on dry weather flow treatment systems and wet 
weather hydrodynamic devices, which would not be expected to be effective on a 
number of pollutants.  The commenter suggests that Finding D.1.e should be based 
upon a more comprehensive look at treatment control BMP effectiveness.   
 
Response:  The Regional Board agrees that some BMPs may be more effective than 
others.  The Fact Sheet specifically lists studies conducted on treatment BMPs within 
the Copermittees’ jurisdictions during the current Permit cycle.  The conclusion from 
the synthesis of these studies is that source control and pollution prevention BMPs are 
necessary to complement end-of-pipe treatment approaches.  Thus, Finding D.1.e 
appropriately notes that a combination of such BMPs is necessary.  The Finding has 
not been revised. 
 
 

0002578



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

36 

C. Comments on Specific Sections 
 
SECTION A – Prohibitions and Receiving Water Limitations 
 
21.     Section A.3.c:  Regional Board Enforcement of Water Quality Standards 
Commenters: Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  Commenters suggest that Section A.3.c of the Tentative Order should be 
revised or deleted.  Specifically, the commenters claim that implementing an iterative 
process) of urban runoff management (adaptive BMP management) is equivalent to 
complying with the MS4 Permit.  The commenters argue that State Water Board Order 
2001-11 dictates that the iterative process is the only appropriate recourse for 
violations of discharge prohibitions. 
 
Response:  This comment is misguided and no changes have been made to this 
section of the Tentative Order.  Section A.3.c prohibits discharges from MS4s that 
cause or contribute to the violation of water quality standards.  The Tentative Order 
(section A) describes the process each Copermittee must implement in response to 
situations where MS4 discharges are causing or contributing to an exceedance of an 
applicable water quality standard.  Preparation and implementation of an iterative 
process report alone does not constitute compliance with this section, since the 
effectiveness of the report implementation is not assured.  The preparation and 
implementation of the iterative process report is not a "safe harbor" from enforcement 
as violations of water quality standards continue.  The preparation and implementation 
of the report is a means to achieve compliance with section A.3, but does not 
constitute compliance.  This issue was raised during the Building Industry Association 
of San Diego County appeal of the current permit, Order No. 2001-01.  In its review of 
the issue, the State Water Board stated:  "Compliance is to be achieved over time, 
through an iterative approach requiring improved BMPs."  In other words, the iterative 
approach of report preparation and implementation does not constitute compliance 
with water quality standards, but rather leads to achieving receiving water quality 
standards over time. 
 
Section A.3.c of the Tentative Order makes clear that the Copermittees are 
responsible for discharges causing or contributing to violations of water quality 
standards until the situation is rectified. The Regional Board will require the process be 
followed and pursue enforcement consistent with the Water Quality Enforcement 
Policy (State Water Board, 2002). 
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SECTION D.1 – Development Planning 
 
22.     Section D.1: General Comments 
Commenters: Construction Industry Coalition on Water Quality, Contech Stormwater 
Solutions, Inc., County of Orange, Rancho Mission Viejo 
 
Comment:  Several commenters recommended that the Tentative Order provide for 
BMP design and implementation at various development scales.  For instance, 
treatment control and site-design BMPs should be considered at a broader context 
than an individual project.  Specifically, some commenters want the ability to share 
treatment BMPs, and others want to have priority project requirements (SUSMP) 
satisfied by implementation of large-scale watershed-development plans.  Four 
commenters are concerned that the Tentative Order prohibits or unreasonably restricts 
the use of regional treatment facilities.   
 
Response:  The Regional Board agrees with the commenter who suggested regional 
treatment facilities should be allowed as long as regional treatment is provided without 
using waters of the U.S./State to convey the untreated, polluted storm water.  (A 
discussion of comments concerning in-stream regional treatment BMPs is provided in 
the response to comments on Finding E.7.)    
 
Comment:  One commenter suggested that the requirement to treat runoff prior to 
being discharged means that regional treatment facilities are prohibited and mandates 
a lot-by-lot approach for treatment BMPs in new developments.  Another commenter 
suggested that end-of-pipe or shared treatment BMPs implemented at a sub-
watershed scale can be more effective than relying on smaller, distributed treatment 
control BMPs.   
 
Response:  These concerns are addressed within the Tentative Order, which provides 
for shared treatment BMPs as long as the treatment occurs prior to discharges from 
the MS4 to receiving waters.   However, the implementation of shared, end-of-pipe 
treatment BMPs does not eliminate the need to implement source control and pollution 
prevention BMPs at the particular pollutant-generating facilities within the drainage 
area.   
 
Comment:  Other comments recommended that the Tentative Order should also allow 
for a regional approach to site design BMPs.  One commenter suggested that the site 
design BMP requirements directed toward maximizing infiltration, slowing runoff, and 
minimizing impervious footprint could be more valuable if applied at a broader scale 
than project-by-project considerations.  In this approach, a watershed-based plan 
would concentrate development on soils with naturally impervious characteristics and 
restrict development on soils with naturally high infiltration capabilities.  A similar 
argument was offered for waiving site design BMPs requirements related to riparian 
buffer protection if a watershed-based plan has been established to protect high-value 
riparian habitats.   
 

0002580



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

38 

Response:  Several issues are particularly relevant in the discussion of whether 
regional development plans provide an adequate level of protection from MS4 
discharges.   
 
First, regional development and conservation plans provide a framework for 
development that may extend far beyond the five-year NPDES permit term.  The 
Tentative Order acknowledges that certain projects may have a vested status that 
legally precludes the municipality from applying requirements in the reissued permit.  
However, reissued permits appropriately include requirements based on new 
information, and municipalities must ensure that they use their legal authority to 
ensure the updated requirements are met by new developments.  “Grandfathering” 
projects subject to regional habitat conservation plans, for example, could preclude the 
implementation of important storm water management measures that may either be 
included in future reissuances of the MS4 permit or desired by Copermittees. 
 
Second, regional development or habitat conservation plans might not include specific 
provisions for meeting water quality standards in all waters of the U.S.  In the case of 
south Orange County, the Special Area Management Plan (SAMP) cited by a 
commenter is being created by the U.S. Army Corps of Engineers for its CWA Section 
404 permitting program.  The purpose of the SAMP is to provide for reasonable 
economic development and the protection and long term management of sensitive 
aquatic resources.   It provides for streamlined section 404 permitting in certain areas.  
The SAMP seeks to ensure that degradation of beneficial uses caused by MS4 
discharges is avoided or minimized only within the designated Aquatic Resources 
Conservation Area, which was established to protect sensitive species.  The SAMP 
recognizes the need for section 404 applicants to comply with municipal storm water 
regulations adopted to implement the MS4 Permit. 
 
Third, the scale and context of particular regional plans varies; some plans are 
watershed-based, others may be broader or narrower.  But, federal regulations and 
guidance state that municipalities must ensure appropriate BMPs are implemented by 
new developments based on the land use and receiving water conditions.  For 
example, a project cannot be allowed to forgo adequate BMP implementation for 
discharges to one water body just because it promises to avoid discharging into a 
higher-valued water body.    
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The Tentative Order is intended to provide some discretion to the Copermittees for 
evaluating multi-phase development projects as a whole, provided that each phase 
includes an appropriate mix of site design, source control, and treatment BMPs.  The 
site design requirements are flexible enough to be met by all phases of a 
development.  The requirements acknowledge site constraints, and only require site 
design BMPs to the extent that the project has capacity for them.  For example, a 
multi-phase project that cumulatively minimizes the loss of existing infiltration capacity 
could include one phase that lacks pervious soils.  The Tentative Order requirements 
(Section D.1.d.4.b and c) allow for municipalities to consider the lack of pervious soils 
when determining whether certain site design BMPs can be implemented.  However, 
that would not preclude the need for other types of site design, source control, and 
treatment BMPs to be implemented within that phase.  The Regional Board recognizes 
that such discretion could be subject to abuse and intends to assess such 
implementation during program evaluations and audits during the permit term.  
 
23.     Section D.1.c.5:  Long-term Maintenance of Structural BMPs 
Commenters: Rancho Mission Viejo 
 
Comment:  One comment suggested that Copermittees should require submittal of proof 
of a mechanism to ensure long-term maintenance of all structural post-construction 
BMPs prior to issuance of final permit approval rather than during the planning process.   
 
Response:  This revision is unnecessary because language in the Tentative Order 
already affords Copermittees the flexibility to allow submittal of this mechanism at any 
point during the planning and permitting process prior to approval and issuance of local 
permits. 
 
24.     Section D.1.c.6: Infiltration and groundwater protection, and 
Finding C.11: Groundwater Protection 
Commenters: Building Industry Association of Orange County, Contech Stormwater 
Solutions, Inc., City of Dana Point, Construction Industry Coalition on Water Quality, 
County of Orange, Rancho Mission Viejo 
 
Comment:  One comment suggested that pretreatment be added as a management 
technique for reducing the risk of groundwater contamination by infiltration BMPs on 
sites with moderate to high pollutant loading, particularly for sites with high average 
traffic volume or a high potential for spills.  Another comment requested that the 
Tentative Order be revised to discuss mixed land use.  Specifically, the 
recommendation was made to allow areas of mixed land uses to use infiltration for 
treatment and/or hydromodification control and to clarify the applicability of restrictions 
placed on water supply wells used for domestic consumption versus those used for 
agricultural consumption. 
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Several comments were received regarding the design restrictions that must be 
applied to centralized infiltration devices to protect the quality of groundwater.  One 
comment also requested clarification of “centralized” as it is used in this section. The 
technical comments were concerned with restrictions being applied relative to project 
size rather than pollutant loading, justification for pretreatment, depth to groundwater 
and soil type.  Procedural comments were concerned with the restrictions being so 
conservative as to impede the use of infiltration as a treatment BMP and possible 
inconsistencies with site design and hydromodification requirements.  
 
Response:  The restrictions in Section D.1.c.6 are intended to protect groundwater 
quality and are to be applied to any application that is designed to primarily function as a 
centralized infiltration device, regardless of land use type.  A centralized infiltration 
device refers to applications such as large infiltration trenches and infiltration basins that 
collect water from various locations for the purpose of infiltration and does not refer to 
small infiltration systems dispersed throughout a development.  The language proposed 
in Section D.1.c.6 is consistent with the language used in Section F.1.b.2.h of  
Order No. R9-2002-0001 (the current Permit).  As discussed in the Fact Sheet for 
Order No. R9-2002-0001, the restrictions placed on urban runoff infiltration are based 
on recommendations provided by the U.S. EPA Risk Reduction Engineering Laboratory 
and supported by the State Water Board.  The language contained in the Tentative 
Order also allows the Copermittees to develop alternative criteria to replace the 
suggested restrictions.   
 
Pre-treatment has been added as a potential management technique in Finding C.11.  
The Regional Board, however, recognizes that pre-treatment may not be an effective 
management technique in all situations.  Copermittees must properly evaluate 
proposals involving pre-treatment as a measure to protect groundwater quality. 
 
25.     Section D.1.d: Standard Urban Storm Water Mitigation Plans (SUSMPs) 
“Grandfathering” 
Commenters: Building Industry Association of Orange County 
 
Comment:  One comment recommended that footnote 4 on page 23 of the Tentative 
Order be revised to make it a standalone provision and to clarify the scope of the clause.  
Specific language was recommended to account for approved tentative tract maps, 
commencement of construction/grading activities, and legality.  The comment also 
requested further clarification regarding whether or not the Copermittee has the authority 
to determine “illegal” as used in this provision. 
 
Response:  Footnote 4 on page 23 of the Tentative Order has been revised.  The 
language, however, regarding final tentative tract maps was omitted because such 
maps may be approved years in advance of construction.  Construction activities should 
comply with water quality regulations in place at the time of construction.  The permit 
language allows the Copermittee sufficient latitude to determine “illegal” as used in this 
provision. 
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26.     Section D.1.d: Timeframe to Update SUSMPs 
Commenters: Building Industry Association of Orange County, City of Laguna Hills, City 
of Aliso Viejo, City of Dana Point, County of Orange, City of Lake Forest 
 
Comment:  Several commenters requested that the timeframe for updating locals 
SUSMPs be extended.  They stated that 24 months is necessary due to the time 
required to develop standards, coordinate with other Copermittees and provide for public 
participation.  One comment also recommended that the Copermittees collaboratively 
update the Model SUSMP to include site design BMPs instead individual efforts. 
 
Response:  The requested changes were not included in the revised Tentative Order.  
First, the Copermittees may collaboratively update the Model SUSMP, but that does 
not itself ensure that each Copermittee would adopt the model at that time.  Thus, the 
Tentative Order requires that each Copermittee implement an updated SUSMP, but 
does not specify the process used to develop the updates.  Second, while the 
Tentative Order requires a number of changes to the existing SUSMPs, few of the 
changes require a significant time investment for developing policy.   Many of the 
improvements can be taken directly from the permit language, the DAMP or by 
reference from existing resources such as the California Association of Stormwater 
Quality Agencies (CASQA) or County of Ventura.  The annual treatment control BMP 
review is intended to ensure data sharing between Copermittees and should be 
reflected annually in the ranking matrix and/or Model SUSMP language.  The LID 
Substitution Program is an optional program that may be incorporated at any time 
during the permit cycle.  Time intensive programs, such as the development of 
hydromodification requirements and incorporation of a one-acre threshold for Priority 
Project categories, have already been granted extended timeframes. 
 
27.     Section D.1.d.1: Acreage Thresholds for SUSMP Projects 
Commenters: County of Orange 
 
Comment:  One comment requested clarification of the applicability of Section D.1.d.1.b.  
Another comment requested clarification for a scenario where a “right turn pocket” is 
added to a roadway and triggers a SUSMP classification.  The commenter suggested 
that only the sub-drainage area where the roadway improvements are occurring is 
subject to SUSMP requirements for BMPs, not the entire roadway. 
 
Response:  Section D.1.d.1.b has been revised for clarity. The concern regarding the 
right-turn pocket scenario is not warranted.  As stated in Section D.1.d.1.b, “where 
redevelopment [e.g., the right pocket turn lane] results in an increase of less than 50% 
of the impervious surfaces of a previously existing development (the road)…the 
numeric sizing criteria…applies only to the addition, and not the entire development.”   
 
 

0002584



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

42 

28.     Section D.1.d.2:  Priority Project Categories for SUSMPs; and 
Finding D.2.e 
Commenters: County of Orange 
 
Comment:  Two comments were received regarding the applicability of Municipal Storm 
Water NPDES Phase II rules for Phase I communities, specifically relative to Finding 
D.2.e and the one-acre threshold for heavy industrial sites and commercial 
developments in Section D.1.d.2.  Another comment noted that “single-family homes” 
should be exempted from SUSMP requirements because SUSMP development poses 
an unnecessary burden on homeowners and could result in minimal water quality 
benefit. 
 
Finally, another comment asserted that it is unreasonable and costly to expect that 
runoff from an entire project be subject to SUSMP requirements when just one feature 
of the project triggers the requirements.  The comment gives the example of a 100,000 
square-foot development, that itself may not be considered a Priority Project, with a 
5,000 square-foot parking lot that is considered a Priority Project.  The comment further 
expresses that the Fact Sheet does not adequately address the risk of water quality 
pollution associated with specific land uses. 
 
Response:  State Water Board Order No. WQ 2000-11 indicates that it is appropriate 
to apply SUSMP requirements to categories of development where evidence shows 
the category of development can be a significant source of pollutants.  As discussed in 
the Fact Sheet (Finding D.2.e), heavy industrial sites can be a significant source of 
pollutants.  Therefore, section D.1.d.2.b of the Tentative Order was modified from the 
existing Permit to add heavy industrial sites as a SUSMP Priority Development Project 
category. 
 
Additionally, the Tentative Order is a Phase I NPDES municipal storm water permit, 
reflecting a program that has been in place for over 15 years.  The Tentative Order, 
therefore, should be at least as stringent as the Phase II NPDES storm water 
regulations, which have been in place approximately five years.  The Phase II NPDES 
storm water regulations require development, implementation, and enforcement of a 
"program to address storm water runoff from new development and redevelopment 
projects that disturb greater than or equal to one acre" (40 CFR 122.34(b)(5)).  In order 
to be consistent and as protective of water quality as the Phase II NPDES storm water 
regulations, the commercial development Priority Development Project category 
threshold was reduced from 100,000 square feet to one acre (43,560 square feet). 
 
A single family home project would only need to prepare a SUSMP in the event that 
the project meets specific sizing criteria and drains directly to an ESA or results in 
development of a hillside comprised of erosive soils.  Because both circumstances 
require additional planning and pollution prevention measures to protect surface water 
quality, regardless of the type of development, it would not be appropriate to exclude 
single family homes from SUSMP requirements. 
 

0002585



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

43 

The language in the introduction of Section D.1.d.2 of the Tentative Order regarding 
the inclusion of the entire project when at least one aspect of the project is categorized 
as a Priority Project is consistent with the Regional Board’s 2002 approval of the San 
Diego SUSMP.  This is a particularly important requirement since municipalities have 
greater latitude during development to require pollution prevention than they have with 
existing development.  Moreover, this is a reasonable requirement in that it limits 
confusion for property owners and ensures consistent implementation of SUSMP 
requirements.  This section and related Finding have not been revised. 
 
29.     Section D.1.d.2.j:  Retail Gasoline Outlets as SUSMP Category; and 
Finding D.2.d:  Retail Gasoline Outlets (RGOs) 
Commenters:  County of Orange, City of Dana Point 
 
Comment:  One comment requested that the Fact Sheet provide justification to 
support Finding D.2.d, which discusses retail gasoline outlets (RGOs).  Another 
comment suggested that RGOs do not need to be included as SUSMP projects 
because the DAMP already prescribes a suite of BMPs specific to RGOs. This 
commenter further cited State Water Board WQ Order No. 2000-11 guidance stating 
that “…treatment may not always be feasible or safe” at RGOs.   
 
Response:  Section D.1.d.2.j of the Fact Sheet discusses the inclusion of RGOs in the 
Tentative Order at length, specifically addressing the issue of applicability, feasibility 
and safety.  Additionally, the Fact Sheet discusses State Water Board WQ Order No. 
2000-11 and subsequent State Water Board actions regarding RGOs.  This section 
and related Finding have not been revised. 
 
30.     Section D.1.d.4:  Site-Design BMP Requirements; 
Section D.1.d.8:  ID Site-Design BMP Substitution Program; and 
Finding D.2.c: Low Impact Development (LID) 
Commenters: Building Industry Association of Orange County, Contech Stormwater 
Solutions, Inc., City of Dana Point, Rancho Mission Viejo, Orange County Coastkeeper, 
County of Orange,  
 
Comment:  Several comments were received regarding the applicability of site-design 
BMPs on various sites dependent upon soil, slope stability, potential contamination of 
vegetation/groundwater and aesthetics.  Recommendations included modifying 
language in this section to address feasibility concerns, to allow treatment controls in 
lieu of site-design BMPs, and to substitute watershed and subwatershed based planning 
rather than project-by-project site design.  One comment also noted that lot-by-lot 
placement of site design or LID BMPs may not be as effective or practical as locating 
BMPs with the entire development in mind.  Other comments stated that site-design and 
LID BMPs are not adequately regulated by the Tentative Order as the Order lacks 
pretreatment, performance, inspection and maintenance requirements.   
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Comments regarding the LID Substitution Program indicated that Section D.1.d.8 does 
not provide sufficient flexibility for innovativeness, that retrofit projects should be 
encouraged to include LID, and that it is not clear how one would distinguish between 
an LID practice that is a treatment control BMP and one that is not.  Additionally, one 
commenter recommended removing “freeways” from D.1.d.8.e because the 
Copermittees do not design, construct or operate freeways.   
 
Response:  The Tentative Order has not been revised.  It clearly states that site-
design BMPs must be considered and should be based on soil, slope, and other 
pertinent site conditions and should be placed where applicable and feasible, 
considering the entire development.  This section does not preclude pretreatment of 
runoff or the design of aesthetically pleasing and safe site-design BMPs, nor does this 
section prohibit the incorporation of site design BMPs on a watershed or subwatershed 
basis as applicable.  The Regional Board intends to evaluate information generated 
during this permit cycle when considering whether to incorporate additional standards 
regarding site design BMPs in the next reissuance.  Comments regarding site design 
BMPs and the LID Substitution Program are addressed at greater length in Fact Sheet 
Sections D.1.d.6 and D.1.d.8. 
 
31.     Section D.1.d.6:  Treatment Control BMP Requirements for SUSMPs 
Commenters:  Contech Stormwater Solutions, Inc., Rancho Mission Viejo 
 
Comment:  One commenter requested that the Tentative Order allow additional 
methods for use in determining volume-based sizing criteria for treatment control BMPs  
(Section D.1.d.6.a.i).   
 
Response:  As discussed in the Fact Sheet for this section, the Order intentionally limits 
the selection of methods used to determine the appropriate volume of runoff to be 
treated.  This is done to ensure the greatest degree of accuracy and consistency.   The 
Fact Sheet had referred readers to the County’s Model WQMP for the isopluvial maps.  
As requested, the Tentative Order has been revised to include a reference to the 
Orange County 85th Percentile Isopluvial Maps.   
 
Comment:  Two comments also requested that the language in Section D.1.d.6.b be 
modified to recognize that filtration is a method of treating water and that infiltration and 
filtration are both treatment control BMP options.   
 
Response:  The Tentative Order has been revised based on these comments.  
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32.     D.1.d.11:  Reviews of Treatment BMP in Local SUSMPs 
Commenters: City of Dana Point 
 
Comment:  One commenter requested that the requirement to review and update the 
treatment BMPs lists within the local SUSMPs be changed from an annual activity to 
one conducted twice during the Permit term.  The rationale is that the local SUSMPs list 
categories of BMPs, rather than specific proprietary devices, and significant changes in 
the expectations of each BMP category would not change on an annual basis.    
 
Response:  The Regional Board notes that the Copermittees have failed to adequately 
integrate findings from their own treatment BMP effectiveness studies into the local 
SUSMPs.  Several examples are listed in the Fact Sheet.  The Tentative Order requires 
that findings from projects conducted by the Copermittees using State funds must be 
incorporated into the local SUSMPs.    
 
The Regional Board agrees with the premise of the comment that less frequent updates 
can suffice for keeping the countywide Model SUSMP up to date with the general, 
nationwide effectiveness reports cited in the Model SUSMP.  However, Copermittees 
need the ability to rapidly incorporate findings from local projects.  This is especially 
important for various types of proprietary products within the broad categories of the 
Model SUSMPs.   
 
As a result, the Tentative Order has been revised to allow for less frequent updates, 
provided that Copermittees use their discretion and professional judgment when 
considering types of BMPs within the categories.  That is, if they have reliable 
information about a particular product that discredits claims purported in an applicant’s 
storm water plan, the Copermittees cannot approve the use of that particular product 
just because it falls under a certain category on the Model SUSMP chart. 
 
33.     Section D.1.e:  BMP Construction Verification; and 
Section D.1.f:  Treatment Control BMP Tracking 
Commenters: Contech Stormwater Solutions, Inc., City of Laguna Hills, City of Aliso 
Viejo, City of Dana Point, County of Orange, Rancho Mission Viejo, City of Lake Forest 
 
Comment:  One commenter suggested revisions to Section D.1.f so that only structural 
source control and treatment control BMPs be verified and that such verification should 
occur during regular construction inspections.  Several other comments indicated that 
compliance with inspection requirements will require a significant commitment from 
Copermittee staff and may require the addition of staff, an outlay of funds with 
questionable value.   Recommendations were made to allow self-certification by 
facilities, inspection by a third party and/or verification by the Copermittee on an as-
needed basis. 
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Response:  To the extent that site design and non-structural source control BMPs are 
properly employed, they play a critical role in the prevention of storm water pollution 
and urban runoff on developments, a tenet of the Tentative Order.  For this reason, the 
proper construction of all BMPs, not just structural BMPs, must be verified.  The 
language proposed in the Tentative Order affords the Copermittee maximum flexibility 
in determining at what point during the construction process inspections are 
performed, so long as the BMPs are verified prior to occupancy.  The language in 
Section D.1.f.c.iii of the Tentative Order has been modified to allow the Copermittees 
more latitude with verifying treatment control BMP operations through self-certification, 
third party inspection and/or verification by the Copermittee. 
 
34.     Section D.1.h:  Hydromodification; and 
Finding C.8 
Commenters: County of Orange, City of Laguna Niguel, City of Mission Viejo, City of 
Lake Forest, Construction Industry Coalition on Water Quality, Building Industry 
Association of Orange County, Contech Stormwater Solutions, Inc. Rancho Mission 
Viejo, Natural Resources Defense Council, South Laguna Civic Association 
 
Ten commenters directly or indirectly addressed issues pertaining to Tentative Order 
requirements for hydromodification and downstream erosion in priority development 
projects (Section D.1.h).  Commenters generally acknowledge that the Tentative Order 
properly includes more specific requirements for hydromodification, but that certain 
changes should be made to reflect conditions in the region and the state of technical 
knowledge regarding the matter.  
 
General Hydromodification Comments 
 
Comment:  One commenter suggested the requirements for LID and site design BMPs 
should be strengthened in order to more effectively address concerns for 
hydromodification.   That commenter asserted that LID approaches can often be used 
to fully satisfy hydromodification concerns.  Another commenter recommended that the 
Copermittees be directed to restore certain high value water bodies, such as the 
estuary at the mouth of Aliso Creek, which have been adversely affected by 
hydromodification.  That commenter also suggests that the Regional Board consider 
hydromodification effects to downstream water bodies from increased dry-weather 
flows, which has led to ecological and water quality problems as intermittent streams 
are converted to perennial streams.    
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Response:  The Regional Board agrees that LID approaches can be used to lessen 
potential hydromodification effects from priority projects and expects many of the 
measures required by Copermittees to fall under the umbrella of LID.  This approach is 
consistent with the State Water Board’s Panel on Numeric Effluent Limits (Numeric 
Effluent Panel)8, which encouraged minimizing the amount of impervious areas to 
reduce adverse hydromodification effects.  In some situations, however, other 
approaches or a combination of approaches may be suitable.   
 
The Regional Board also acknowledges that changes to the dry-weather flow regime 
have caused or contributed to conditions of pollution in the region’s water bodies.  The 
Annual Reports and ROWD submitted by the Copermittees also reflect this 
awareness.  The Tentative Order includes requirements for addressing dry-weather 
discharges within the development of each Copermittee’s hydromodification 
management strategy (see Sections D.1.h.1 and D.1.h.2).  Other requirements, 
including Sections A and B of the Tentative Order, properly address the discharge of 
pollutants in dry-weather discharges.   
 
The Tentative Order does not directly require restoration of water bodies currently 
affected by hydromodification, but it does provide for measures to be implemented that 
will improve problematic conditions.  For example, consistent with Federal regulations, 
the Copermittees must address water quality when retrofitting structural flood control 
devices (Section D.3.a.4).  In addition, the Tentative Order requires that Copermittees 
develop control measures for non-storm water discharges that are determined to be a 
significant source of pollutants, even if those discharges would otherwise be exempt 
from the prohibition on non-storm water discharges into the MS4 (Section B). 
 
Implementing a Hydromodification Control Strategy (Section D.1.h.3) 
 
The Tentative Order requires that the local SUSMPs be updated to include adequate 
considerations of hydromodification effects from proposed projects (Section D.1.h.1 
through D.1.h.4) in a phased approach.  First, the current assessment of hydrological 
conditions of concern within local SUSMPs would be refined within one year through 
the development of a hydromodification control strategy (Section D.1.h.3).  Specific 
criteria would be added within two years based on future reports produced by the 
Stormwater Monitoring Coalition (SMC) and the Southern California Coastal Water 
Research Project (SCCWRP), since those reports represent the most locally-
appropriate technical investigations into this issue (Section D.1.h.4).  Until the 
SUSMPs are modified to include the specific criteria, certain interim requirements 
would apply to large projects (Section D.1.h.5). 
 
Comment:  Several comments sought additional time to develop the control strategy 
and specific criteria.  Some comments sought exemptions from the requirements for 
certain types of projects.  Other comments focused on the interim requirements.  

                                            
8 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 
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Response:  Reports already produced by SMC and SCCWRP were used to establish 
requirements for developing the hydromodification control strategy.  Because new 
development activity in most municipalities is not expected to be substantial, the 
Regional Board considers the preliminary conclusions from existing SMC/SCCWRP 
reports to be sufficiently descriptive for the Copermittees to make appropriate 
modifications to their SUSMPs.    
 
Requirements in the Tentative Order for developing appropriate hydromodification 
controls consists of three parts: (1) Assessment of conditions downstream from a 
proposed project site; (2) Assessing the proposed discharge characteristics of the 
project to understand whether the project has the potential to affect the downstream 
conditions; and (3) Requiring appropriate management measures to prevent adverse 
downstream effects.   
 
This approach is consistent with the current Permit’s requirements to “maintain or 
reduce pre-development downstream erosion, and to protect stream habitat.” (Section 
F.1.b.2.b of Regional Board Order No. R9-2002-01).  The current Permit requires the 
Permittees to consider both “changes in storm water discharge flow rates, velocities, 
durations, and volumes resulting from the development project” and the “sensitivity of 
receiving waters to changes in storm water discharge flow rates, velocities, durations, 
and volumes.” (Section F.1.b.2.e of Order No. R9-2002-01).   
 
Comment:  Several comments sought to postpone development of the 
hydromodification management strategy.  
 
Response:  As discussed in the Fact Sheet, the Tentative Order emphasizes the need 
to develop and implement a hydromodification control strategy based on findings from 
the Copermittees, the SMC, and the State Water Board’s Numeric Effluent Panel.  The 
Copermittees recognize the need to improve their consideration of hydromodification, 
but the approach proposed in the ROWD and DAMP is to wait and see if the 
SMC/SCCWRP studies provide specific recommendations that could be included into 
the model WQMP.  Because the Copermittees have indicated elsewhere that two 
years are needed to revise the model WQMP, that could result in at least four years 
before any changes are made to the way Copermittees address hydromodification.  
The Regional Board considers such a delay inappropriate, so the Tentative Order 
provides a pathway for developing a strategy consistent with the current state of 
knowledge that also incorporates future findings from the local studies. 
 
Comment:  In addition to suggesting postponing the requirement to develop the 
hydromodification strategy, other comments suggested allowing an alternative 
approach based on watershed management plans if those plans address 
hydromodification.   
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Response:  The Regional Board understands that hydromodification is often a problem 
suitable for watershed-based assessments and recommendations.  It is anticipated 
that the strategy developed by the Copermittees considers the issues within a 
watershed context.  This is recognized in the Tentative Order’s requirements for 
waivers (Section D.1.h.3.c), where implementation of measures may occur at locations 
within the same watershed as the project, rather than in the area directly affected by 
the proposed discharge.  This type of approach is consistent with practices 
encouraged by the State Water Board Panel on Numeric Effluent Limits.  Copermittees 
are encouraged to incorporate findings from watershed-based studies into their 
hydromodification control strategies.   
 
Comment:  Other comments recommended exempting two classes of projects from 
the hydromodification requirements.  Exemptions were suggested for projects that 
discharge into engineered or hardened channels that were built to accept such flows 
and for high-density urban redevelopment projects because they already provide a 
more efficient ratio of land-use to imperviousness than other types of projects and may 
not have area available to allocate to hydromodification controls. 
 
Response:  The Regional Board agrees that the potential for adverse effects from 
hydromodification is a function of the condition of receiving waters and the details of 
the development project.  The Tentative Order includes provisions allowing the 
Copermittees to consider these factors in their review of proposed priority 
development projects and their selection of appropriate management measures.   
 
A waiver provision is also included in the Tentative Order (Section D.1.h.3.c, 
discussed below) that establishes criteria based on the likely effect of the project.  
Exemptions for additional specific situations are not necessary.   A broad exemption 
for dense urban redevelopment would discount the opportunity to improve hydrological 
conditions, contrary to the rationale used to require treatment control BMPs within 
redevelopment projects.  A broad exemption for projects that discharge to waters that 
have been modified to accommodate storm flows similarly discounts potential 
improvements to water quality and beneficial uses.  For instance, a segment of a 
hardened channel may be able to safely convey increased runoff velocities or flows 
from a priority development project, but that does not guarantee that reaches 
downstream of the hardened segment would not be affected by the changed flow 
regime.   In addition, implementing hydromodification controls for sites that discharge 
to hardened channels provides an opportunity to lessen the need for that hardscape to 
be maintained when the facility is scheduled for retrofit opportunities.   The cumulative 
effects of limiting the need for hardened channels will result in significant improvement 
to water quality and associated beneficial uses. 
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Waivers for On-Site Hydromodification Controls (Section D.1.h.3.c) 
 
Comment:  Several commenters discussed the criteria under which waivers of on-site 
hydromodification controls could be issued (Section D.1.h.3.c).  The waiver provision 
allows the Copermittees to require that a project improve degraded stream channel 
conditions if that would produce better results than on-site hydromodification controls. 
Comments generally focused on the appropriateness of the numeric criteria for 
meeting waiver provisions and the feasibility of implementing in-stream measures to 
improve beneficial uses in areas affected by hydromodification.    
 
The Tentative Order requires that certain determinations be made before a waiver for 
on-site controls is granted.  One determination is that there is a lack of discharge-
caused hydrology changes (as opposed to hydrology changes induced by physical 
changes to the receiving waters).  The determination must be based on the numeric 
thresholds established in the Tentative Order.  One set of commenters objected to the 
use of total impervious cover as the metric associated with the criteria.  Other 
comments questioned how the numeric criteria for changes to total impervious cover 
were selected.   
 
Response:  The Regional Board agrees with commenters that alternatives to total 
impervious area (TIA) may provide a better indication of the potential hydrology 
changes from a project.   Three commenters suggest using the amount of directly-
connected impervious area (DCIA).   A SMC/SCCWRP report “Managing Runoff to 
Protect Natural Streams,” agrees that a more appropriate assessment would be based 
on “effective impervious cover,” the amount of impervious cover that is hydrologically 
connected to the stream channel.   The report notes that previous studies relying on 
TIA would likely have found observed channel responses at lower levels of 
imperviousness had the effective cover indicator been used.  The Copermittees, 
however, may not have the ability to feasibly assess the amount of alternatives to total 
impervious cover, and numeric thresholds have not been established by technical 
investigations. Nonetheless, the Tentative Order has been revised to allow DCIA or 
effective impervious cover to be used as indicators provided that numeric criteria are 
established based on local studies. 
 
As noted in the Fact Sheet discussion of Section D.1.h, the criteria within the Tentative 
Order for a threshold of five percent increase in impervious cover is based on reports 
from SMC/SCCWRP.  Those reports note that physical degradation of stream 
channels in this semi-arid region may be detectable when basin impervious cover is 
between three percent and five percent.  And, they note that biological effects are 
probably occurring at lower levels.    The criterion for redevelopment projects is not 
based on similar technical reports.  It is necessary, however, to address 
hydromodification effects, rather than waive controls, from redevelopment projects.  
Thus, numeric criteria are proposed in the Tentative Order.   
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Comment:  One commenter suggested redevelopment projects receive waivers if they 
simply do not increase the impervious area and do not decrease the infiltration 
capacity of pervious areas. No commenters provided alternative numeric waiver 
criteria that would improve conditions.   
 
Response:  The result of the comment would be no change from current conditions. 
The intent of hydromodification controls is to maintain or reduce downstream erosion 
conditions and protect habitat.  Rather, Copermittees must seek to improve water 
quality conditions in urban environments as redevelopment occurs.  To address 
concerns regarding redevelopment, the Tentative Order has been revised to reduce 
the related threshold to receive waivers for on-site hydromodification control. This 
section has also been revised to provide for changes to the criteria in the waiver 
program based on findings from future SMC/SCCWRP reports.   
 
Comment:  Commenters also questioned whether the waiver condition to implement 
in-stream measures elsewhere within the watershed was feasible.  They questioned 
whether anything could be done to improve the beneficial uses within waters affected 
by hydromodification.   
 
Response:  The requirement, however, is based on the recognition that many control 
measures can be implemented to improve conditions of a degraded channel.  
Numerous studies have documented how restoration or enhancement measures can 
improve degraded channel conditions.  This approach is also consistent with an 
approach to implementing measures based on a watershed assessment of problem 
areas. 
 
Developing Hydromodification Criteria (Section D.1.h.4) 
 
Comment:  Comments were received suggesting that two years is insufficient to 
develop specific criteria for the updated hydromodification control strategy.  A concern 
was also expressed that reports from the SMC and SCCWRP may not be available 
within that timeframe.   
 
Response:  Section D.1.h.4 of the Tentative Order has been revised to allow three 
years before numeric criteria must be implemented.   
 
Interim Hydromodification Requirements (Section D.1.h.5) 
 
The Tentative Order contains interim requirements for large projects, which would be 
developed within six months and apply until the specific criteria are established for all 
priority development projects (Section D.1.h.4).   The requirements include 
management measures that can be applied to all projects, but the Tentative Order 
limits the interim requirements to projects 20 acres and larger in order to focus short-
term attention on larger projects.   Based on a review of the state construction NPDES 
database in February 2007, this threshold represents approximately 25 percent of 
construction projects that are over one acre in the south Orange County region. 
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Comment:  Some comments suggested that six months was inadequate to ensure that 
interim requirements would be implemented.  Commenters suggested that up to two 
years should be allowed in order to develop criteria that would be substantially similar 
to the criteria required by Section D.1.h.3.    
 
Response:  The Tentative Order has been revised to allow 12 months to develop the 
interim criteria.  This will allow for a similar timeframe as the implementation of 
updated SUSMP treatment control BMP requirements. 
 
Comment:  Some comments suggested that the interim requirement to control runoff 
using a hydrograph matching technique was inappropriate.  Commenters were 
concerned that this would not represent geomorphically-referenced criteria, and 
alternatives were recommended.  One commenter recommended that peak flow rate 
and runoff volume criteria should be used instead of hydrograph matching.  Another 
commenter suggested using flow-duration control criteria that was developed for the 
Santa Clara Valley region or developing a local implementation tool based on 
nomographs derived from hydrological modeling and local rain patterns and soil types.   
 
Response:  The Regional Board sought clarification from the commenter (Construction 
Industry Coalition on Water Quality) and sought comments on the flow-duration 
recommendation from the County of Orange.  The Tentative Order has been revised to 
allow Copermittees to select from alternatives for assessing hydromodification effects.  
Hydrograph matching of a range of storm events remains as one option.  The two 
recommendations from the Construction Industry Coalition on Water Quality have also 
been added. 
 
Hydrograph matching was included in the Tentative Order instead of flow-duration 
control because it would be somewhat easier to implement.  Flow-duration controls 
would likely provide better protection of water quality, but requires project proponents 
(or municipalities) to conduct hydrologic modeling that is more sophisticated than 
traditional techniques.  Furthermore, establishing numerical criteria for flow-duration 
involves calculating an amount of deviation from pre-existing flow-duration curves that 
ideally should be done based on local hydrogeomorphic conditions.  Using the flow-
duration criteria developed for the Santa Clara Valley region may be inappropriate for 
long-term use in Orange County, but is reasonable as interim criteria.  Although there 
is a risk that the 10-percent deviation criteria appropriate for the Santa Clara Valley 
may overestimate the resiliency of natural channels in southern Orange County, it 
represents an improvement over the current method used by the Copermittees. It is 
also widely recognized as the most technically-sound approach to developing 
hydromodification assessment tools.   
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The assessment tool based on nomographs has received less peer-review and 
industry evaluation than either hydrograph matching or flow-duration criteria.  It 
represents a simplified approach to developing flow-duration criteria based on local 
conditions.  Development requires the use of calibrated hydrological models for the 
region. It is likely that if hydrologic models need to be developed, then the 
Copermittees would not select this option.  If calibrated models are available, then 
development of the nomograph tool could be a more cost-effective approach than 
either of the other alternatives. 
 
Comment:  Additional comments suggested that the interim requirements regarding 
on-site controls, including the disconnection of impervious surfaces were inappropriate 
(Sections D.1.h.5.a.i and ii).   
 
Response:  The Regional Board agrees that interim requirements for large projects 
should allow for off-site areas to be used to manage hydromodification effects of small 
precipitation events, provided that the controls are implemented prior to the receiving 
waters.  The Regional Board expects that the waiver provision of Section D.1.h.4 
would be used to determine when on-site hydromodification controls would 
appropriately be waived.  However, this does not supercede the requirements for site-
design treatment BMPs (Section D.1.d).  The Regional Board also agrees with the 
commenter who suggested that the requirement for stream channel buffer zones 
(Section D.1.h.5.a.iv) be applied where appropriate, but disagrees that the current 
condition should dictate whether the requirement is appropriate.  The Regional Board 
does agree with the commenters who suggested geomorphically-referenced channel 
design techniques be applied to in-stream control measures.  
 
Comment:  Commenters also offered suggestions for exempting certain types of 
projects from the interim hydromodification requirements.  Similar to the comments on 
the general hydromodification requirements, commenters suggested exempting 
projects that discharge to hardened or engineered channels and projects within areas 
covered by a watershed plan.  In addition, one commenter suggested offering 
exemptions for projects already approved with hydromodification BMPs.    
 
Response:  Since development of the interim requirements has been extended to one 
year to match development of the general hydromodification strategy, the waiver 
provisions in Section D.1.h.3 will apply to the large projects. Thus, no additional 
exemptions are necessary. 
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SECTION D.2 - Construction 
 
35.    Section D.2: General Comment 
Commenters: Building Industry Association of Orange County, Orange County 
Coastkeeper 
 
Comment and Response:  Comments were received asking the Regional Board to 
encourage Copermittees to collaborate with the regulated community and to allow 
Copermittees the use of discretion in the planning process.  The Tentative Order 
already provides for both. 
 
36.     Section D.2: General Comment 
Commenters: Building Industry Association of Orange County 
 
Comment:  One commenter stated that the Tentative Order improperly applies 
prescriptive requirements to very small construction sites.  The commenter suggested 
a better approach to regulate sites less than one acre is through ordinances that 
require preparation of an erosion control plan for construction sites of all sizes.   
 
Response:  The Tentative Order requires that general site management as well as 
erosion and sediment control BMPs be applied to all construction sites regardless of 
size.  The Tentative Order, however, does provide the Copermittees the ability to 
determine the appropriate specific BMPs to be included in local erosion control plans 
for small sites. 
 
37.     Section D.2.c.1.i:  Designating advanced treatment BMPs   
Commenters:  County of Orange, City of Dana Point, Building Industry Association of 
Orange County, Construction Industry Coalition on Water Quality, Rancho Mission 
Viejo  
 
Comment:  Five commenters discussed the requirement (D.2.c.1.i) for each 
Copermittee to require implementation of advanced treatment for sediment at 
construction sites (or portions thereof) that are determined by the Copermittee to be an 
exceptional threat to water quality.  Two commenters suggested the requirement be 
deleted because of uncertainty for the costs and benefits (or technical feasibility) of the 
practice.  Another commenter suggested requirements for advanced treatment should 
be addressed within the context of the Statewide General Construction NPDES permit.  
Another commenter noted that the State Water Board Numeric Effluent Panel 
expressed concerns with the use of advanced treatment BMPs.  Other commenters 
asked for clarification that advanced treatment is not the only type of “enhanced” 
measure that is required in Section D.2.c.1, which requires Copermittees to designate 
enhanced BMPs for construction discharges to water bodies that are impaired for 
sediments/turbidity or that discharge to environmentally-sensitive areas (ESAs).   
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Response:  The Tentative Order does not limit the scope of “enhanced” measures to 
advanced treatment.  Rather it allows each Permittee to establish the conditions under 
which it would require the use of advanced treatment (a.k.a. active treatment).  This is 
consistent with the findings of the Numeric Effluent Panel that found advanced 
treatment is technically feasible, but may be cost-prohibitive for certain sites that are 
small or short-term.  The Numeric Effluent Panel also noted that consideration of 
potentially toxic or detrimental environmental effects is important.  The requirement 
within the Tentative Order allows each Copermittee to take such important 
considerations.   No revisions have been made to this section. 
 
38.    Section D.2.c.2: Construction Storm Water Management Plans and the 
Statewide General Construction Storm Water Permit 
Commenters: Building Industry Association of Orange County, City of Aliso Viejo, City 
of Dana Point, City of Mission Viejo, County of Orange, City of Lake Forest 
 
Comment:  Several commenters discussed the requirement (D.2.c.2) to review a 
project proponent’s storm water management plan.  A few thought the Regional Board 
intended for the Copermittees to review the project’s Storm Water Pollution Prevention 
Plan (SWPPP) prepared for compliance with the Statewide General Construction 
NPDES permit (State Board Order No. 99-08-DWQ).  Two commenters suggested 
changes to the language to clarify that the requirement applies to review of local 
construction storm water plans.   
 
Response:  As discussed at the March 2007 workshop, the intent of the requirement is 
for Copermittees to review the plans required by their local ordinances, not the 
Construction NPDES permit.  Section D.2.c.2 has been revised for clarification.  
 
Comment:  One commenter also asked whether the Copermittees must comply with 
the Statewide General Construction NPDES permit (State Board Order No. 99-08-
DWQ) and stated that the Tentative Order places the Copermittees in charge of 
ensuring compliance with the Construction NPDES permit.   
 
Response:  The Copermittees must comply with the Construction NPDES Permit.  The 
Tentative Order does not require the Copermittees to ensure compliance with the 
conditions of the Construction NPDES Permit.  It does require that prior to issuing local 
grading and construction permits, that each Copermittee verify that project proponents 
subject to the Construction NPDES Permit have existing coverage under the General 
Construction Permit.  This involves having the project proponent provide a WDID 
number or a copy of the State Water Board letter acknowledging enrollment. 
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39.     Section D.2.d.1.a and Section D.2.d.1.b:  BMP Designation for Site 
Management and Erosion and Sediment Controls 
Commenters:  City of Dana Point, City of Mission Viejo, Rancho Mission Viejo 
 
Comment:  Three commenters discussed the requirement to designate BMPs for 
general site management (D.2.d.1.a) and erosion and sediment controls (D.2.d.1.b).  
One suggested that the preservation of natural hydrologic features and riparian buffers 
are not construction BMPs.  Other commenters addressed slope stabilization.  One 
comment suggested that slope stabilization is unworkable on all active slopes during 
rain events, and another comment suggested the need to define slope stabilization. 
 
Response:  The Tentative Order requires the preservation of natural hydrologic 
features and riparian buffers where feasible.  Those requirements have not changed 
from the existing Storm Water Permit (Regional Board Order No. R9-2002-01). The 
preservation of riparian buffers and natural hydrologic features as construction BMPs 
provide a variety of benefits for water quality and associated beneficial uses of the 
stream that may be affected by the construction activities.  This practice is referenced 
in the construction BMP fact sheets for Streambank Stabilization (EC-12) and 
Preservation of Existing Vegetation (EC-2) used by the Copermittees in the County of 
Orange. 
 
The requirement to stabilize slopes in Section D.2.d.1.b has been clarified from the 
existing Permit to provide further guidance for meeting the maximum extent 
practicable standard. The existing Permit requires project proponents to stabilize all 
slopes, without any reference to when stabilization is necessary.   The Tentative Order 
does not define slope stabilization because it is expected that the Copermittees will 
rely on standard industry guidance and their own studies of slope stabilization.   
 
40.     Section D.2.g:  Reporting of Non-Compliant Construction Sites 
Commenters: City of Dana Point 
 
Comment:  One commenter requested the deletion of the requirement (D.2.g) for 
Copermittees to notify the Regional Board when the Copermittee issues a stop work 
order or other high level enforcement to a construction site in its jurisdiction as a result 
of storm water violations.  The commenter stated the notification would be 
unnecessary since a compilation of such information is already reported in the Annual 
Reports.   
 
Response:  This tentative requirement to notify the Regional Board was clarified from 
a similar existing requirement that requires oral and written notification of non-
compliant sites that are determined to pose a threat to human or environmental health.   
The existing requirement was established in order to help ensure that compliance has 
been achieved and to enable the Regional Board to participate in follow-up efforts, if 
necessary, to assure that the construction site is in compliance.   The tentative 
requirement was modified to clarity understanding of when notification is necessary. 
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SECTION D.3 – Existing Development 
 
41.     Section D.3: Minimum BMPs 
Commenters: Contech Stormwater Solutions, Inc. 
 
Comment:  One comment was received regarding minimum and enhanced BMPs for 
existing development asking for clarification about the intent of the section, timelines 
for BMP implementation and whether or not structural BMPs may be required.   
 
Response:  Because existing development retrofits with structural treatment systems 
are generally more complicated and costly than with new development, it is anticipated 
that these systems will only be used in situations where non-structural practices are 
impractical or ineffective.   
 
42.     Section D.3.a.4.c: Assessment of Existing Flood Control Devices 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, City of 
Mission Viejo, County of Orange, City of Lake Forest, City of Laguna Niguel 
Comment:   
Several commenters questioned the rationale behind requirements to address flood 
control devices (Section D.3.a.4).  One point was that flood control devices do not 
inherently generate pollution.  Rather, they simply convey storm water or urban runoff 
from a facility to a discharge point, and the storm water or urban runoff itself may or 
may not contain pollutants.  Others noted that many flood control devices in this region 
are owned and operated by the Orange County Flood Control District.  Other 
comments requested a clear definition of “flood control device,” examples of devices 
that should be replaced, additional justification and rationale for the provision, flexibility 
with retrofitting devices only as needed over time, and removal of the evaluation 
deadline from the Tentative Order. 
 
The County of Orange also argued that the provision is unnecessary because it 
duplicates work that has already been completed under the existing permit.  They cite a 
technical memorandum Identification of Retrofitting Opportunities – Existing Channel 
Assessment (County of Orange, November 2003), which they claim sufficiently identifies 
locations within the flood control channel system that appear to have potential for 
modification to enhance beneficial uses or provide a pollution control function. 
 
Other comments suggested this section conflicts with Finding E.7, one asserting that 
such retrofit efforts are fruitless unless the Regional Board allows structural flood control 
device retrofits.  A discussion of Finding E.7 and the requirements for retrofitting flood 
control device is provided in the “Comments on Findings” section of this document. 
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Response:  Section D.3.a.4.c has not been revised.  As described in the Fact Sheet, 
the requirements are clearly based on federal regulations at  
40 CFR 122.26(d)(2)(iv)(A)(4).  The requirements are based on the recognition, 
articulated by U.S. EPA (cited in the Fact Sheet), that flood management projects can 
harm aquatic habitat and aesthetic values.  The Tentative Order does not establish a 
time period in which retrofits must be completed, rather development of an 
implementation schedule is specifically left to each Copermittee in Section D.3.a.4.c.  
The Fact Sheet also provides examples of retrofit projects.  The discussion of 
comments on Finding E.7 within this document provides another example from 
southern Orange County.    
 
The Regional Board appreciates the fact that many structural flood control devices are 
owned and operated by the Orange County Flood Control District, which is also a 
Copermittee.   Each Copermittee must meet the requirements of the Tentative Order 
for its structural flood control devices.  The Regional Board expects that the Flood 
Control District and other Copermittees will communicate with each other regarding 
structures owned by the District that serve other municipalities. 
 
Even though the purpose of the County’s November 2003 Report was to provide a first 
step in identifying opportunities for channel modification, it did not provide a complete 
assessment of structural flood control devices in the region.  For instance, the report 
only evaluated channel segments owned or under easement to the Flood Control 
District.   In addition, the only consideration for hardscaped channels was to install 
trash/debris removal devices.  In doing so, it neglects significant potential 
improvements for concrete structures as they need repair or replacement.  
Furthermore, evaluation of retrofit opportunities in unlined channels was severely 
restricted.  As a result, the section on planned retrofit opportunities includes only one 
project in the Copermittees’ area.  That project was only included because the Flood 
Control District had plans to do something.  The Report did not include any evaluation 
of effects on water quality or potential improvements.  Similarly, the Report’s section 
on channel segment assessments did not include any projects in the Permit region 
and states that the field review of channel segments was restricted to the Santa Ana 
Regional Board’s area.   As a result, the November 2003 Report cannot be relied upon 
for a description of retrofit opportunities in the region, and the requirements in the 
Tentative Order are justified. 
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43.     Section D.3.a.5:  Street Sweeping 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, County of 
Orange, City of Lake Forest 
 
Comment:  Generally, the Copermittees commented that the language in the Tentative 
Order should propose objectives rather than criteria and that the objectives should be 
determined based on local needs and experience.  The Copermittees requested 
additional technical basis for this requirement and for the relationship between traffic 
counts and frequency of materials deposited on the street, a definition of “toxic 
automotive byproducts”, and recognition that street sweepers cannot remove liquid 
byproducts once absorbed into the asphalt. 
 
The County of Orange also noted that the Copermittees are supportive of designing and 
implementing a street sweeping program that maximizes water quality benefits.  They 
believe that this has already been accomplished in that the Copermittees have observed 
an 87% increase in the weight of material collected from 2001-2002 to 2004-2005. 
 
Response:  Subsection (a) of Section D.3.a.5 has been removed from the Tentative 
Order.  The intent of Section D.3.a.5 is not to require that street sweeping be 
conducted, but to ensure that its use is optimized for storm water pollution prevention if 
reported as a storm water BMP.  Subsection (a) had called for that optimization to be 
based on traffic counts.  The qualitative criteria in the Section remain.  Furthermore, as 
discussed in the Fact Sheet, Copermittees must evaluate current street sweeping 
programs to optimize efficiency and effectiveness in order to claim street sweeping as 
a BMP meeting the MEP standard. 
 
44.     Section D.3.a.7: Sanitary Sewer Infiltration 
Commenters:  County of Orange, City of Lake Forest 
 
Comment:  Two comments indicated that this provision is more applicable to sanitary 
sewer agencies and that it is an unnecessary duplication of other regulatory programs, 
citing the State Board’s stay on a similar provision, WQ 2002-0014.  The comments 
further requested that other provisions such as plan checking, incident response 
training, code enforcement, MS4 maintenance, interagency cooperation and staff and 
public education should be moved to the ID/IC or municipal programs sections or should 
be deleted from the Order. 
 
Response:  Section D.3.a.7 identifies requirements regarding infiltration of sewage into 
the MS4 and preventive maintenance of the MS4. The requirements in the Tentative 
Order are specific to maintenance of the storm drain system and other tasks typically 
performed by the Copermittee and not the sanitary sewer agency, except in 
circumstances where the Copermittee operates its own sanitary sewer system.  The 
requirements that apply to agencies which also operate sanitary sewers are clearly 
identified.  Other requirements are reasonable functions of MS4 operators.  This 
section has not been revised. 
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45.     Section D.3.b.3: BMP Implementation for Mobile Businesses 
Commenters: City of Laguna Hills, City of Aliso Viejo, City of Dana Point, County of 
Orange, City of Lake Forest, City of Laguna Niguel 
 
Comment:  Several comments received indicate that “mobile business” is not well-
defined in the permit, the Findings do not address this provision, and Copermittees do 
not have adequate staff to identify mobile businesses.  Four Copermittees also indicate 
that they do not have a business license program, and one requested that other 
business codes may be used in lieu of SIC.  Because mobile businesses typically 
operate in multiple jurisdictions, one commenter felt that this is an element of the 
program that is best addressed regionwide, while the County of Orange indicates that 
this is a program better handled locally.  Additionally, one commenter indicated that 
although this provision is not a significant change from the existing Permit, it would best 
be managed first through a pilot program handling those businesses that may be a 
significant source of pollutants.  Several comments supported a pilot program. 
 
The County of Orange, however, indicated that this is significantly different from the 
existing commercial/ industrial program, which largely focuses on fixed facilities.  The 
County continues that rather than finding a solution for this problem, the Permit directs 
Copermittees to implement a number of non-descript solutions that will not necessarily 
make regulation of mobile businesses any easier. It requests the Regional Board revise 
this section to provide Copermittees with discretion to focus on mobile sources when 
they feel it is necessary, or if they identify mobile businesses as a significant source of 
storm water pollution within their jurisdiction. 
 
Response:  The use of the term “mobile businesses” is defined in the Fact Sheet as 
being service industries that travel to the customer to perform the service rather than 
the customer traveling to the business to receive the service.  Examples of such 
mobile businesses are provided.  SICs, other business identification systems and, 
oftentimes, common sense are appropriate for designating such businesses. 
 
As discussed in the Fact Sheet, the inclusion of mobile businesses in the Tentative 
Order is not a significant change from the existing Order which also requires BMP 
implementation for certain mobile businesses.  However, because of the unique 
difficulties associated with regulating mobile businesses, it is appropriate to segregate 
mobile businesses from fixed location businesses in the reissued Permit.   
 
The language in the Tentative Order is intended to provide broad flexibility to the 
Copermittees to account for the individual make-up of each municipality and for the 
difficulties with identifying and communicating with mobile business operators.  This 
section has not been revised. 
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46.     Section D.3.b.4.c – Food Facility Inspection Protocols; and 
Section D.3.b.4.d – Third Party Inspections 
Commenters:  City of Laguna Hills, City of Aliso Viejo, County of Orange, City of Lake 
Forest 
 
Comment:  Several comments indicated that the requirement for inspectors to access 
building roofs is infeasible and poses a safety concern.  Comments also noted that 
grease discharges are already regulated by the countywide Fats, Oils and Grease 
(FOG) program.  Further, they suggest that the current restaurant inspection program, 
conducted by the Orange County Health Care Agency (OCHCA) on behalf of the 
Copermittees, has claimed significant success, therefore, any new requirements are 
unjustified.  The County of Orange further indicates that the Findings and the Fact Sheet 
do not address the need for expanded requirements for third party inspections.  They 
reason that the ability to utilize third-party inspections (the OCHCA) to-date has allowed 
the Copermittees to maximize their resources.  
 
Response:  The requirement to address greasy roof vents (Section D.3.b.4.c.iv) has 
been removed.  This requirement had been included based on findings from 
inspectors as reported during Aliso Creek Watershed meetings.  Non-OCHCA 
restaurant inspectors have found that greasy roof vents may be a significant source of 
oil and grease pollution in the drainage.  A significant amount of grease may 
accumulate on the roofs, which is then washed into the MS4 during rain events 
because most commercial roofs are likely directly connected via impervious surfaces 
to MS4 inlets.  Sewer agency involvement through FOG programs is limited to the oil 
and grease that drains to the sewer system and not to the storm drain system.  Unless 
roof drains are tied to the sanitary sewer line, which in most cases they will not be, the 
FOG program will not be helpful in abating oil and grease pollution from improperly 
maintained roof vents. 
 
If greasy roof vents continue to be a concern through the term of the reissued Order, 
the Regional Board may consider a similar provision in the future.  Alternatively, with 
proper cause, the Regional Board may require a technical investigation, pursuant to 
California Water Code Sections 13225 and 13267, to determine the extent or severity 
of pollutant loading associated with these facilities. 
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47.     Section D.3.c.5: Common Interest Area (CIAs) and Home-owners 
Association areas (HOAs) 
Commenters: Building Industry Association of Orange County, City of Laguna Hills, City 
of Aliso Viejo, City of Laguna Niguel 
 
Comment:  One comment indicated that while the Tentative Order requires 
Copermittees to regulate HOAs and CIAs, it does not allow Copermittees to collaborate 
with these groups.  Agreements with HOAs, CIAs and similar entities may improve water 
quality and such collaboration may allow the Copermittees to expand their water quality 
reach, allowing for greater water quality benefits.  Another comment states that 
Copermittees should be given flexibility to develop and implement a plan to ensure that 
urban runoff from CIA/HOA activities meets the objectives of the Tentative Order.  One 
commenter felt that the intent and scope of this section is not clear.  Another suggested 
that the limitation on car washing activities in HOAs is contradictory to Section B.2.p and 
may cause residents to resist all urban runoff regulations. 
 
Response:   The Tentative Order and the Fact Sheet document do not preclude 
Copermittees from collaborating with CIAs/HOAs, nor do they prohibit residential car 
washing (unless the Copermittee determines such activities to be a significant source 
of pollution in the watershed).  The regulations intentionally afford the Copermittees 
significant flexibility with program development.  No revisions have been made to this 
section. 
 
 
SECTION D.4 – Illicit Discharge Detection and Elimination 
 
48.     Section D.4.e – Investigation / Inspection and Follow-up 
Commenters: City of Aliso Viejo, City of Dana Point, City of Mission Viejo, City of 
Laguna Hills, County of Orange, Orange County Coastkeeper, 
 
Comment:  Six commenters offered suggestions for revising the requirement to 
implement procedures to investigate and inspect portions of the MS4 when data or 
other information indicates a reasonable potential of an illicit discharge (Section D.4.e).  
One commenter requested that the public be involved in establishing the process of 
updating action levels (Section D.4.e.1).  Other commenters requested the timeframes 
for conducting follow-up activities in response to data or notifications be lengthened in 
order to pull together adequate resources for a response.    
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Response:  The Tentative Order already requires each Copermittee to incorporate 
public participation in the updating and implementation of the JURMPs (Section D.5). 
The Tentative Order requires obvious illicit discharges to be investigated immediately 
(Section D.4.e.2.a).  This is an appropriate response when personnel are collecting 
information in the field and directly observing incidents of obvious illicit discharges.  
Several commenters object to the use of “immediately,” instead preferring up to two 
days to initiate the investigation.  The Tentative Order does not define the actions to 
be included in the investigation because of the varied nature of potential illicit 
discharges.  In some cases, field staff might notify appropriate personnel to perform 
reconnaissance or may begin a field investigation themselves.  In other cases, the field 
staff may need to initiate consultations with experts or begin collecting resources to aid 
the field investigation.  Regardless, the initial steps of an investigation need not be 
delayed up to five days as suggested by commenters.   
 
Comment:  Two commenters objected to the Tentative Order requirement to conduct 
an investigation within two days of receiving dry weather field screen or laboratory 
data that exceed action levels.  One commenter suggested changing the language 
from “conduct an investigation” to “initiate an investigation.”   
 
Response:  The requirement was not intended to have a fully-completed investigation 
within two business days, but rather to begin conducting the investigation procedures.  
No revisions have been made to this section of the Tentative Order. 
 
49.     Section D.4.f – Elimination of Illicit Discharges 
Commenters: City of Laguna Hills, City of Mission Viejo, County of Orange 
 
Comment:  Three commenters suggested the Regional Board consider changes to the 
Tentative Order requirement to immediately eliminate illicit discharges that pose a 
serious threat to the public’s health or the environment (third sentence of Section 
D.4.f).   The commenters suggested changing the language from “immediately” to “as 
soon as practicable,” or “in a timely manner.”   
 
Response:  This requirement has already been relaxed from the current storm water 
permit requirement to immediately eliminate all detected illicit discharges, discharge 
sources, and connections (Section F.5.d of Regional Board Order No. R9-2002-01).  
The Regional Board expects that the Copermittee take action immediately to eliminate 
detected illicit discharges, but acknowledges that actual elimination may not occur 
immediately in some cases.   No revisions have been made to this section of the 
Tentative Order. 
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50.     D.4.h – Prevent and Respond to Spills 
Commenters: City of Dana Point, City of Mission Viejo, Orange County Council of 
Governments 
 
Comment:  Three commenters took exception to the provision to prevent and respond 
to sewage spills (contained within Section D.4.h), noting that most Copermittees do 
not own or operate the sewage collection systems and that the State Water Board 
stayed this same provision in the existing storm water permit.   
 
Response:  Both of those facts are already acknowledged in the Fact Sheet.  The 
Tentative Order includes sewage and non-sewage spills in the requirement for spill 
prevention and response.  Federal regulations clearly define sewage as an illicit 
discharge that must be addressed by municipalities (see Phase II Final Rule, 
p.68758).  Sewage is an illicit discharge to the MS4 that threatens public health.  As 
such, the Copermittees must implement measures to prevent sewage from entering 
the MS4 system and must respond to illicit discharges that have entered the system.  
This section has been revised to clarify that that management measures and 
procedures must be implemented to prevent, respond to, and cleanup spills. 
 
When the State Water Board stayed the sewage provision from Regional Board Order 
No. R9-2002-01, it found that the costs of the requirement did not constitute harm, but 
agreed that harm could ensue from potential response delay and confusion (Order 
WQO 2002-0014).  Subsequently, the Copermittees and the local sewer agencies 
have developed mature relationships regarding sewage spill response.  As a result, 
the concerns expressed by the State Water Board are no longer warranted.  For 
instance, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.  The Model Sewage Spill Response Procedure 
is outlined in the Copermittees’ Proposed 2007 Drainage Area Management Plan 
(DAMP).   According to the 2007 DAMP, regardless of where the spill originates, if the 
spill has entered or may enter the storm drain system, the Permittees respond to 
assist with the cleanup and remediation of the area.   
 
Section D.3.a.7 of the Tentative Order includes requirements for measures that must 
be taken to prevent sewage spills.  Examples of measures being implemented by 
Copermittees include inspections of fats, oils, and grease management at restaurants.  
Other preventative measures can be implemented during routine planning efforts for 
new development and redevelopment projects.   Similarly, building permit inspections 
should be used to verify the integrity of the sanitary and storm sewer infrastructure and 
ensure that cross-connections between the two are avoided. 
 
 

0002607



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

65 

SECTION E – Watershed Urban Runoff Management 
 
51.     Section E: General Comments 
Commenters:  City of Dana Point, County of Orange, Building Industry Association of 
Orange County 
 
Comment:  Three commenters suggested the watershed urban runoff management 
program (WURMP) requirements are too prescriptive.  One commenter suggested the 
requirements be modified to allow the stakeholders to identify BMPs and the details of 
implementation.  Two commenters suggested that less-prescriptive requirements are 
warranted since the Copermittees already have watershed-based runoff management 
programs in-place.   One commenter also suggested that the Regional Board should 
limit revisions in this section to those that fill gaps left by the rest of the requirements.   
 
Response:  The Tentative Order includes more detailed requirements to clarify the 
expectations for the process of BMP selection, implementation, and evaluation.  
However, the requirements within the Tentative Order do not specify what BMPs must 
be implemented.  That, appropriately, is to be determined by the Copermittees with 
consideration to other watershed stakeholders.  The Tentative Order does include 
common-sense requirements to ensure accountability to the process used to consider 
and select BMPs for implementation.  For instance, it requires that Copermittees 
demonstrate that BMPs were considered with respect to the priority pollutant of the 
watershed and that realistic expectations were considered.  Importantly, it also 
requires that Copermittees annually assess the effectiveness of the BMPs.    
 
52.     Section E.1: Update the Watershed Urban Runoff Management Program 
Commenters: City of Dana Point 
 
Comment:  One commenter suggested changes to the assignments of Copermittees 
within the watershed urban runoff management programs and pointed out 
inconsistencies between Table 2b and Table 3 of the Tentative Order.  For instance, 
Dana Point Harbor is included in the Dana Point Coastal Streams watershed 
management area.  It was included in Table 2B, but left out of Table 3. 
 
Response:  The Regional Board agrees with the commenter that suggested the 
watershed urban runoff management programs (WURMPs) be focused on the highest-
priority watersheds in the region, rather than continuing the existing watershed 
management area delineations from the current Permit.  As a result, the Tentative 
Order has been revised to eliminate four of the six watershed management areas.  
The two remaining ones are the Aliso Creek watershed and the San Juan Creek 
watershed.  Two Copermittees, the Cities of San Clemente and Laguna Beach would 
not be required to be involved in any watershed urban runoff management program 
activities. 
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Though seemingly a significant revision, this will not likely result in any significant 
decrease in water quality protection.  The watersheds eliminated are the coastal 
streams watersheds, in which the vast majority of each urbanized drainage area lies 
within the jurisdiction of a single Copermittee.  As a result, the potential benefits 
gained by developing and implementing a WURMP in those watersheds is much less 
than in the Aliso Creek and San Juan Creek watersheds.  For example, BMP 
consideration, implementation, and assessment activities will be conducted 
overwhelmingly by a single Copermittee, and that Copermittee would likely be doing 
similar activities within its local JURMP.  Other avenues exist for communication and 
information exchange between Copermittees of those coastal watersheds, such as 
general Copermittee meetings and other watershed meetings.  And, nothing prevents 
the Copermittees within a particular watershed management area from electing to 
continue the current approach.  The Regional Board expects that program savings 
from the revision would be transferred into implementation and assessment of BMPs 
to address the priority pollutants already identified.    
 
53.     Section E.1.a:  Lead Watershed Permittee Identification 
Commenters: Rancho Mission Viejo, City of Dana Point, City of Lake Forest, County of 
Orange 
 
Comment:  Commenters suggested the Tentative Order either not specify which 
Copermittees serve as default lead watershed Permittee, or be revised to specify the 
County of Orange as default lead Permittee (Section E.1.a).  Two comments 
suggested that the Copermittees be allowed to select the lead watershed Permittee via 
a collaborative process.    
 
Response:  The Regional Board agrees a collaborative process should be used to 
select a lead watershed Permittee.  The Tentative Order clearly indicates that any 
Copermittee may be designated lead watershed Permittee.  A default Permittee was 
included in the unlikely event that one could not be selected by a collaborative 
process.   
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SECTION F – Fiscal Analysis 
 
54.     Section F.2:  Annual Fiscal Analyses 
Commenters: County of Orange, City of Aliso Viejo, City of Lake Forest, City of 
Laguna Hills, City of Dana Point, City of Laguna Niguel 
 
Comment:  Six commenters provided written statements generally opposing certain 
requirements for annual fiscal analyses within Section F.2.  This was also a topic of 
significant discussion at the April 11, 2007 public hearing.  Most commenters object to 
the Tentative Order requirement to include a qualitative or quantitative description of 
fiscal benefits realized from implementation of the storm water program (Section 
F.2.c).  Reasons cited for the objection to this provision were often vague.  Some 
commenters recognized the value of the exercise, but suggested the requirement be 
changed to a recommendation.   
 
Response:  Because Copermittees are unlikely to conduct quantitative assessments 
and qualitative assessments could be overly subjective, this requirement has been 
removed from the revised Tentative Order.   
 
Comment:  One commenter also suggested the requirement for a narrative description 
of budget changes of 25 percent or greater be deleted (Section F.2.b), but failed to 
provide any justification.   
 
Response:  This requirement is intended to demonstrate that significant changes to 
the municipal programs are based upon appropriate evaluations of the program’s 
effectiveness and are consistent with the jurisdictional urban runoff management plan 
(JURMP).  Previous annual reporting failed to demonstrate that budget changes had 
any relation to the JURMPs.  This requirement has not been revised. 
 

0002610



Response to Comments on   July 6, 2007 
Tentative Order No. R9-2007-0002 

68 

55.     Section F.3: Long Term Business Plan for Municipal Storm Water Funding 
Commenters: County of Orange, City of Lake Forest, City of Laguna Hills, City of 
Laguna Beach, City of Aliso Viejo, City of Dana Point, City of Mission Viejo, City of 
Laguna Niguel, Orange County Council of Governments 
 
Comment:  Nine commenters provided written statements generally opposing the 
requirement to prepare a Municipal Storm Water Funding Business Plan that identifies 
a long-term funding strategy (Section F.3).  This was also a topic of significant 
discussion at the April 11, 2007 public hearing, where oral comments were similar to 
the written comments.  Some commenters recognized the value of developing the 
plan, but suggested the requirement be changed to a recommendation.  Several 
commenters noted producing such a plan would be difficult because knowledge of 
future funding sources may not be available.  Others suggested a long-term plan 
would have no value because it provides no direct water quality improvement and 
Copermittees have already demonstrated a commitment to adequately funding the 
programs on an annual basis. One commenter suggested the requirement be deleted, 
except for the requirement to identify available funding methods and associated legal 
constraints (Section F.3.g). 
 
Response:  The Tentative Order requires each Copermittee to develop a long-term 
funding plan within five years.  The Federal requirements call for municipalities to 
identify sources of revenue for the costs associated with implementing the proposed 
management programs (40 CFR §122.26.d.2.vi).  As stated in the Fact Sheet, the 
intent of this requirement is to improve the long-term viability of the urban runoff 
programs.  Currently each Copermittee provides an annual estimate of its budget for 
the upcoming annual reporting period.  This does not demonstrate that each proposed 
program activity will be fully implemented because many proposed activities either 
have longer construction periods or require future expenditures for operation and 
maintenance (O&M).  This presents challenges to the Regional Board when reviewing 
annual reports because, for example, future O&M costs for end-of-pipe treatment 
BMPs can become significant components of unreported future annual program costs.   
 
For instance, recent estimates for a proposed ultraviolet urban runoff disinfection 
facility at the mouth of the Prima Deshecha Channel suggest that annual costs for 
operations and maintenance will be $250,000.  Although the project proponents intend 
to construct the project in the Summer of 2007 and have committed to at least 20 
years of operation, neither has attempted to identify such expenditures in the annual 
storm water program reports.   Such a significant long-term obligation could threaten 
the viability of sustaining basic requirements of the storm water permit, such as source 
control, pollution prevention, inspections, and training. 
 
Similarly, many Copermittees report relying on general funds and transient grants, 
which demonstrates that program components are susceptible to significant changes 
in availability of funds.  This places at risk the future obligations being proposed in the 
JURMPs and annual reports.  Identification of planned funding mechanisms to support 
the urban runoff programs is a basic step toward ensuring their long-term viability.   
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Comment:  In addition, some commenters expressed misunderstanding about the 
actual requirements of Section F.3.   
 
Response:  Although the requirement is to submit a plan that identifies planned 
funding methods and mechanisms, it does not commit or restrict the Copermittees to 
implementing those methods, and the business plan is not subject to approval by the 
Regional Board.  This requirement has not been revised. 
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SECTION G – Program Effectiveness Assessment 
 
56.     Section G: General Comments 
Commenters: City of Aliso Viejo, City of Dana Point, County of Orange 
 
Comment:  One commenter requested that the Copermittees be given one-year to 
develop an assessment effectiveness strategy.   
 
Response:  The Regional Board intended for such a timeframe to be provided.  The 
Tentative Order has been clarified.  The effectiveness assessment requirements in 
Section G must be included in the 2nd Annual Report (2008/2009) for the reissued 
Permit. 
 
Comment:  Two commenters discussed the requirements for assessing effectiveness.  
One commenter suggested that the Tentative Order does not provide enough 
specificity regarding how to assess effectiveness.  The other suggested the 
requirements do not provide enough flexibility for the Copermittees to develop 
strategies for assessing effectiveness of their programs.  That commenter also 
objected to requirements for developing specific objectives for impaired water bodies 
and environmentally-sensitive areas.   
 
Response:  The requirements in the Tentative Order are intended to set the context for 
the assessments, while providing flexibility to the Copermittees for developing the 
metrics and methods within that context.   
 
The Regional Board disagrees with the commenter who suggested that the Tentative 
Order not require each Copermittee to conduct annual effectiveness assessments. 
The commenter based its recommendation on the grounds that assessments are more 
appropriately conducted on a regional basis, rather than jurisdictional basis.  The 
Regional Board considers annual assessments of individual programs crucial to the 
implementation of effective programs.  For instance, without such assessments, the 
Copermittees would be challenged to properly implement the iterative process of the 
Receiving Waters Limitation language.  Annual assessments should be based on an 
evaluation of the findings of the individual program’s components and water quality 
data.  A regional assessment can help provide some context for the total effort or 
proportional effort of various components, but it cannot substitute for an assessment of 
the actual effectiveness of the jurisdictional program.
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ATTACHMENT E – Monitoring Program 
 
57.     Attachment E: General Monitoring Comments 
Commenters:  Dana Point, County, LN, Coastkeeper, Mission Viejo 
 
Comment:  Several comments focused on changes to the constituents within the 
monitoring program.   
 
Response:  The Regional Board agrees with the two commenters who felt that DDE 
should not be included in the mass loading program at San Juan Creek.  DDE is 
included on the 2006 section 303(d) list of impaired water bodies, but the source is 
unknown and the ability to detect DDE at low concentrations is not readily available 
from local commercial laboratories.  The Regional Board also agrees with the 
commenter who suggested that nitrite and nitrate be analyzed together as in prior 
monitoring programs.  The Regional Board disagrees, however, with the commenter 
who suggested that E.coli should be added to the mass loading station list of 
parameters.  This is unnecessary since the fecal coliform and enterococcus 
measurements provide a reasonable evaluation of indicator bacteria.   
 
Comment:  One commenter suggested that the Tentative Order be modified to allow 
third-party organizations, such as universities and non-government organizations, to 
collect bioassessment samples.   
 
Response:  The Tentative Order, however, appropriately requires that a professional 
environmental laboratory perform all sampling, laboratory, quality assurance, and 
analytical procedures (Section II.A.2.d).   
 
Comment:  One commenter suggested speeding up the implementation of the inland 
aquatic habitat monitoring program and the periphyton sampling within the 
bioassessment program.   
 
Response:  These requirements are phased in order to provide the Copermittees 
adequate time to accommodate the changes to the monitoring program.  For instance, 
the Regional Board expects development of the inland aquatic habitat monitoring 
program to include substantial consultation among Copermittees and between the 
Copermittees and third parties.   
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58.     Attachment E, Section II.A.5. Coastal Storm Drain Monitoring 
Commenter:  County of Orange 
 
Comment:  One commenter pointed out that urban runoff flows from four of the storm 
drains listed in Table 3 of the Tentative Order section on Coastal Storm Drain Outfall 
Monitoring (Section II.A.5.c.1) are diverted to the sanitary sewer during the summer.  
These stations were selected because they commonly have elevated levels of 
indicator bacteria (which is probably why they were targeted for sewer diversions). The 
commenter requested that there should be no requirement to collect samples while the 
flows are diverted.    
 
Response:  This section of the Tentative Order has been revised to require sampling 
only when the diversions are inoperable.  The Tentative Order requires that when 
drains are not discharging to coastal waters, the weekly sampling program must 
include the storm drain flows, but can omit collecting samples from the receiving 
waters.   Identification of indicator bacteria concentrations in those drains could be 
useful to assess the effectiveness of source control and other BMP implementation 
within the watersheds and to estimate the risk to coastal waters when the diversions 
are inoperable.   However, the Regional Board agrees that weekly sampling of 
diverted urban runoff flows is not necessary.   
 
Comment:  The Copermittees also recommended postponing requirements for special 
investigations for the stations identified in Table 3 (Section II.A.5.c.ii).  The 
Copermittees felt bacterial source investigations should be stayed pending 
development of emerging source tracking methodologies.   
 
Response:  Postponement of these special investigations is not warranted.  The 
Copermittees are referring to research on analytical methods for identifying the animal 
sources of fecal bacteria within a particular water sample.  Such techniques, however, 
are not the only methods used in conducting investigations into the sources of bacteria 
entering the MS4 system.  Other approaches have involved identifying which storm 
drain outfalls are major contributors, determining whether discharges are likely coming 
from non-prohibited discharge activities, or determining whether physical conditions 
within the MS4 or receiving water are adversely or positively affecting concentrations.  
 
In addition, the six stations identified for special investigations have been recognized 
as problem areas for several years, yet there is no certainty when the analytical 
techniques referred by the Copermittees will be available for use.  Some special 
investigations, pointed out in the comment, are either underway or in development for 
some of the stations.  The Tentative Order does not exclude those investigations from 
satisfying the requirements of this section.   
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59.     Attachment E, Section II.A.1.d: Mass Loading Composite Sampling 
Protocols  
Commenters: County of Orange, City of Mission Viejo 
 
Comment:  The County of Orange requested several changes to the protocols for 
mass loading sample collection and toxicity testing.    
 
Response:  The Regional Board considers the requests for changes to the mass 
loading protocols for sample collection reasonable, though some of the concerns 
expressed by the County were unfounded.  For wet-weather mass loading sampling, 
the County requested the ability to continue the protocols it has been using, rather 
than implement the protocol identified in the Tentative Order that is similar to protocol 
used in San Diego County. The County also proposed that dry-weather event 
monitoring protocols at the mass loading stations be consistent with what it uses within 
watersheds of the Santa Ana Regional Board’s municipal storm water program.    
 
Notably, the County’s proposal for using a constant time / constant volume approach 
to composite sampling is not consistent with the U.S.EPA guidance document noted in 
the Tentative Order.  Further review of the U.S. EPA guidance suggests that the 
Copermittees can, however, propose alternative monitoring programs that collect 
representative data.  This was confirmed via correspondence with the U.S. EPA, 
Region IX.  The County of Orange proposed to conduct an assessment of the two 
protocols to determine whether any significant deviations occur.  The Regional Board 
will not require such an assessment be made at this time.  However, should such an 
investigation be warranted in the future, the Regional Board may require such an 
investigation pursuant to California Water Code sections 13225 and 13267.  
 
 
60.     Attachment E, Section II.A.1.i: Toxicity Monitoring 
Commenters: County of Orange 
 
Comment:  Copermittees also requested changes to the Tentative Order requirements 
for toxicity testing (Section II.A.1.i).  They sought the ability to substitute fresh water 
indicator organisms where background conductivity levels could affect the 
interpretation of results.  In addition, they suggested that freshwater indicator 
organisms are unnecessary for wet-weather mass loading events and ambient coastal 
receiving waters stations.   
 
Response:  The Tentative Order has been revised to accommodate most of these 
requests, but retains the requirement for using a freshwater organism to assess acute 
toxicity at mass loading stations.   
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61.    Attachment E, Section II.B.1: Wet-weather storm drain monitoring 
Commenters: County of Orange, City of Mission Viejo 
 
Comment:  Two commenters objected to the requirement to collect storm water 
samples from MS4 outfalls (Section II.B.1).   
 
Response:  The Regional Board disagrees with the commenter who suggested that 
MS4 outfall monitoring is only useful for detecting illicit discharges.  The Regional 
Board also disagrees with the other commenter, who claimed that wet weather 
monitoring does not aid in source investigations.  As noted in the Fact Sheet, the wet 
weather MS4 outfall monitoring is useful for assessing the effectiveness of storm water 
BMPs and for targeting storm water program efforts.  Currently, the Copermittees do 
not monitor the quality of the water being discharged during storm events from their 
MS4s.  This is a significant data gap that must be corrected.  Presently the mass 
loading and ambient coastal monitoring stations are providing information about the 
quality of storm water, but those locations are inadequate to determine which MS4 
outfalls are the likely sources of pollutants. As a result, Copermittees cannot effectively 
determine where to target storm water BMP measures. 
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I. Introduction 
 
A.  Background 
 
This document summarizes and responds to written comments received between  
July 6, 2007 and August 23, 2007 on proposed revisions to Tentative Order  
No. R9-2008-0001 (formerly known as Tentative Order No. R9-2007-0002).  This is 
the second response to comments document on the Tentative Order.   Tentative Order 
No. R9-2008-0001 was initially distributed on February 9, 2007 by the California 
Regional Water Quality Control Board, San Diego Region (Regional Board).  A public 
hearing on the Tentative Order was held on April 11, 2007 in the City of Mission Viejo 
before a panel of four Regional Board members.  The Regional Board panel directed 
staff to provide written responses to significant comments received through April 25, 
2007 and distribute a Tentative Order with applicable revisions that would be 
considered for adoption by the Board.  The Revised Tentative Order was distributed 
for review and comment on July 6, 2007 with a Response to Comments Document 
(RTC 1) and a revised Fact Sheet / Technical Report.   
 
At the April 11, 2007 meeting, the Regional Board panel directed staff to accept written 
comments on revisions made to the Tentative Order.  Written comments were 
accepted on the July 6, 2007 Revised Tentative Order until August 23, 2007, and they 
are summarized in this document.  It was previously expected that the Regional Board 
would review those written comments and consider adoption of the Revised Tentative 
Order at its September 12, 2007 meeting without reviewing written responses to those 
comments.  Because of a lack of quorum for the item, consideration of the Tentative 
Order was postponed until sufficient numbers of Board members can hear the item. 
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This second Response to Comments (RTC 2) document and a Revised Tentative 
Order (dated December 12, 2007) are being distributed in order to facilitate public 
review and preparation for the consideration of the Tentative Order No. R9-2008-0001 
by the Regional Board.  At this time it is expected that the Regional Board will consider 
adoption of the final Revised Tentative Order in early 2008. 
 
B. Contents of This Document 
 
Twelve commenters provided approximately 119 comments during the second written 
comment period from July 6, 2007 to August 23, 2007 (Table 1).  Several comments 
responded to revisions incorporated in the July 6, 2007 Revised Tentative Order.  
Most comments, however, addressed requirements that were not changed from the 
initial Tentative Order released for review in February 2007. 
 
Most comments also repeated concerns that were previously addressed in RTC 1.  
New responses have not been drafted for repeat comments that lacked sufficient new 
information.  Instead, readers are directed to the appropriate section in the RTC 1 
document.   Other comments reiterated previous concerns and provided additional 
supporting material.  The new material, however, generally did not sufficiently refute 
the factors supporting the requirements within the July 6, 2007 Revised Tentative 
Order.  In these cases, responses are provided in this document.  In a few instances, 
consideration of new material resulted in further revisions to the Tentative Order 
and/or Fact Sheet.   
 
In this document, the comments have been summarized and paraphrased.  Many of 
the comments received were similar to other comments received.  These comments 
have been grouped in order to minimize redundancy.   
 
The overall organization of this document generally follows the organization of 
Tentative Order No. R9-2008-0001.  Responses to “General Comments” are 
presented first, followed by responses to “Comments on Findings”.  The remainder of 
the document contains responses to “Comments on Specific Sections,” presented in 
the same sequence as the sections in the Tentative Order.  Changes to the Tentative 
Order and Fact Sheet, resulting from a comment, are noted in the response to that 
particular comment. 
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Table 1 
Organizations providing written comments on the July 6, 2007 Revised 
Tentative Order No. R9-2007-0002 (now identified as No. R9-2008-0001) 
 
Building Industry Association of Orange County 
and Building Industry Legal Defense Fund City of Mission Viejo 

City of Aliso Viejo Construction Industry Coalition 
on Water Quality 

City of Dana Point County of Orange 

City of Laguna Hills Natural Resources Defense 
Council and Defend the Bay 

City of Laguna Niguel Orange County Vector Control 
District 

City of Lake Forest Rancho Mission Viejo 

 
 

II. Responses to Comments 
 
A. General Comments 
 
1.     The Tentative Order Exceeds Federal Law  
Commenters:  County of Orange, City of Dana Point, City of Aliso Viejo, Building 
Industry Association of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Several commenters reiterated concerns that various aspects of the 
Revised Tentative Order exceed the requirements outlined in the Clean Water Act1 
(CWA).  Therefore, commenters continue, the Tentative Order is an unfunded 
mandate placed upon local governments by the State of California.  Elements of the 
Revised Tentative Order specifically referenced by commenters include the Business 
Plan (Section F.3) and hydromodification (Section D.1.h).  Commenters also cited 
general provisions, including requirements to control discharges into storm drains.  
Others declared that requirements that are “more explicit” (language used in  
Finding E.6) than federal regulations actually exceed federal regulations. 
 

                                            
1 Clean Water Act in this document refers to the Federal Water Pollution Control Act, as amended. 
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Response:  These comments were all previously considered and addressed in 
developing the Tentative Order and responding to previous comments.  However, in 
response to comments on unfunded mandates, Finding E.6 and related Fact Sheet 
sections have been revised. This language also revises Response No. 5 in RTC 1.2 
 
Discussions of the other issues raised in this general comment can be found in RTC 1, 
Section X.1 of the Fact Sheet.  No further changes have been made to the Revised 
Tentative Order in response to these comments. The municipal storm water business 
plan is discussed in RTC 1 Response No. 55 and Response No. 30 of this document.  
Requirements to control discharges into storm drains are discussed in RTC 1 
Response No. 2 and Response No. 6 in this document.  Requirements regarding 
hydromodification are discussed in RTC 1 Response No. 34 and Response No. 20 of 
this document. 
 
2.     The Tentative Order Dictates the Manner of Compliance  
Commenters:  City of Dana Point, City of Lake Forest, County of Orange 
 
Comment:  Commenters suggested that the Tentative Order improperly dictates the 
methods of compliance in contrast to California Water Code (CWC) Section 13360.   
For instance, commenters claim that municipalities should be able to meet the general 
standard for Maximum Extent Practicable (MEP) in any manner they choose and that 
restricting the placement of management measures within receiving waters is 
equivalent to dictating how compliance must be achieved. 
 
Response:  The issue of prescribing the manner of compliance, and the relationship to 
the MEP standard, was previously considered and addressed in developing the 
Tentative Order and in responding to previous comments.  This general issue is 
discussed in Response No. 6 in RTC 1.   No changes have been made in response to 
this comment. 
 
3.     Flexibility, Prescriptive Requirements, and the Role of the Drainage Area 
Management Plan (DAMP) 
Commenters:  County of Orange, City of Dana Point 
 
Comment:  Commenters repeated concerns that requirements within the Revised 
Tentative Order did not more closely match the activities described in the 
Copermittees’ Drainage Area Management Plan (DAMP).  They noted that the DAMP 
generally calls for more programmatic flexibility or fewer commitments than the 
Revised Tentative Order.  They also suggested that specificity within the Tentative 
Order lessens their ability to manage municipal programs with an iterative approach. 
 

                                            
2 On July 6, 2007 the California Regional Water Quality Control Board, San Diego Region, distributed a 
document containing responses to comments received on the initial Tentative Order No. R9-2007-0002 
that was released for review on February 9, 2007.  That Response to Comments document became 
Section X of the Tentative Order’s Fact Sheet / Technical Report and is referred to as RTC 1 in this 
document.  A Revised Tentative Order was concurrently released on July 6, 2007. 
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Response:  The DAMP was fully reviewed and considered during the development of 
the Tentative Order.   Comments regarding these issues were previously addressed in 
Response No. 1 of RTC 1.  No changes have been made in response to this 
comment. 
 
4.     Use of the Terms “Exceedance” and “Violation” 
Commenters:  City of Dana Point, County of Orange 
 
Comment:  One comment continued previous objections to the use of the term 
“violation” in the Revised Tentative Order when referring to instances when water 
quality objectives are exceeded.  The commenter prefers the term “exceedance,” as 
has been used in previous Regional Board documents. 
 
Response:  This issue was considered when the Tentative Order was developed and 
also in response to previous comments.  Response No. 16 of RTC 1 provides a 
discussion of the issue in the context of Finding C.7.  No changes have been made in 
response to this comment. 
 
5.     Regulating Discharges from Third Parties 
Commenters:  City of Dana Point, City of Lake Forest, City of Aliso Viejo 
 
Comment:  Several comments raised concerns previously addressed about 
requirements to control discharges from various classes of third parties.  Comments 
suggested that municipalities lack authority or control over other local and State 
agencies, including Phase 2 municipalities.  Commenters are concerned that the 
tentative requirements do not adequately reflect the level of control they can exert. 
 
Response:  These issues have been fully considered previously.  The Regional Board 
has followed federal guidance regarding third party discharges into the Copermittees’ 
MS4s.   Responses No. 2 and No. 7 in RTC 1 provide discussions of these issues. No 
changes have been made in response to this comment. 
 
 
6.     Controlling Discharges Into the MS4 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One general comment asserts that municipalities should not be considered 
in violation of the NPDES Permit due to discharges into the municipal separate storm 
sewer system (MS4).  The commenter contends that municipalities should be required 
to adopt means, measures, and controls, but not be held in violation for discharges 
beyond the control of Copermittees.  
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Response:  The federal regulations and the tentative MS4 Permit requirements 
recognize the difference in options available to a Copermittee for addressing runoff 
sources within and outside its jurisdiction.  The Copermittees will be in violation of the 
NPDES Permit if they fail to implement those requirements.  As explained in Response 
No. 2 in RTC 1 and the Fact Sheet, municipalities are subject to the federal 
requirements for effectively prohibiting discharges of non-storm water into the MS4 
and for implementing a program to reduce discharges of pollutants from the MS4 to 
the maximum extent practicable.  They also cannot passively receive discharges from 
other third-party dischargers.  No changes have been made in response to this 
comment. 
 
7.     Justify Differences from Other MS4 Permits 
Commenters:  County of Orange 
 
Comment:  One commenter suggested that the Regional Board is obligated to justify 
any deviations from other municipal storm water permits it has recently issued. 
 
Response:  The justification for each requirement is provided in the Fact Sheet.  
Certain requirements may deviate from those issued in the San Diego MS4 Permit 
(Order No. R9-2007-0001) or Riverside MS4 Permit (Order No. R9-2004-0001) 
because of variations in many factors among the subject areas.  Examples of 
deviations include, but are not limited to, findings from program implementation and 
water quality monitoring, results from municipal program audits, identified threats to 
specific water bodies, land-use patterns, and stages of urban development.  No 
changes have been made in response to this comment. 
 
8.     BMP Collaboration 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund 
 
Comment:  One commenter suggested that the Regional Board should specifically 
permit and encourage Copermittee collaboration on BMP implementation. 
 
Response:  The Revised Tentative Order does not prohibit collaboration on BMP 
implementation.  Collaboration is encouraged in the watershed component and 
elsewhere.  There are times when collaboration may be both effective and efficient, 
such as common educational programs.  There may also be situations when BMP 
collaboration would be inappropriate, such as when a storm drain discharges runoff 
from a single Permittee.  In other cases, collaboration is particularly useful in the 
development of a strategic effort to address particular situations, but the targeted 
responses may vary among Copermittees.  No changes have been made in response 
to this comment. 
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9.     Consideration of Balancing Factors (California Water Code Sections 13241 
and 13262) 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund, City of Dana Point 
 
Comment:  The Building Industry Association repeated its concern that the Regional 
Board failed to appropriately consider the factors outlined in California Water Code 
(CWC) Section 132413 and in the definition of the MEP standard.4  Specifically, while 
acknowledging that the Regional Board has broad discretion in determining 
requirements necessary to meet the MEP standard, which is a federal requirement, 
the commenter suggests that nothing in the federal law prevents the Regional Board 
from considering the factors outlined in CWC Section 13241 (e.g., local environmental 
characteristics and economics).  Similarly, the City of Dana Point contended that the 
discussion of economics within the Fact Sheet underestimates the cost to manage 
storm water discharges because it is based on controlling bacteria. 
 
Response:   As has previously been stated, and supported in the Fact Sheet, the 
requirements of the Tentative Order do not exceed federal law.  The California State 
Supreme Court has determined that the factors listed in CWC Section 13241 must 
only be considered during adoption of permits if the permit requirements exceed 
federal law.  (City of Burbank v. State Water Resources Control Board.  (2005) 35 Cal. 
4th 613).   Therefore, the Regional Board need not consider the factors listed in CWC 
Section 13241 in adopting the Tentative Order.  
 
Technically, all NPDES requirements issued by the Regional Boards are promulgated 
in waste discharge requirements issued pursuant to CWC Sections 13260 and 13263. 
However, requirements issued for discharges of pollutants from point sources to 
waters of the United States, including requirements for discharges from MS4s, 
implement the provisions of the federal Clean Water Act and the federal NPDES 
regulations, as contemplated by Chapter 5.5 of the Porter-Cologne Water Quality 
Control Act (Section 13370, et seq.).    
The references cited in the Fact Sheet discussion of economic considerations are 
focused largely, but not entirely, on estimates related to bacteria because that issue 
has received significant public attention in the last few years.  The Fact Sheet also 
acknowledges that anticipated costs of program changes are difficult to estimate 
because of the variability inherent in jurisdictional-focused programs that target local 
issues of concern. No changes have been made in response to this comment. 
 

                                            
3 CWC §13241 identifies factors to be considered by each Regional Board in establishing water quality 
objectives.    
4 MEP is defined in Attachment C (Definitions) to Tentative Order No. R9-2008-0001. 
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10.      Imposition of Clean Water Act Requirements is Unconstitutional 
Commenters:  City of Mission Viejo 
 
Comment:  The City of Mission Viejo reiterated its previous comment that forcing the 
municipalities to implement provisions of the federal Clean Water Act violates the 
Tenth Amendment of the U.S. Constitution because the federal government cannot 
coerce a local government to carry out federal mandates.  To support its assertion, the 
City relies on a U.S. Supreme Court ruling (Printz v. Unites States, 521 U.S. 898, 925 
[1977]).  That case noted the Court's jurisprudence (rather than constitutional text) 
makes clear that the federal government may not compel the States to enact or 
administer a federal regulatory program. 
 
Response:   This argument is specious and remains without merit.  As noted above in 
Response No. 8, the State of California has consented to implementing federal 
NPDES regulations.  Furthermore, this general argument was rejected by U.S. EPA 
when it issued its Final Rule for Phase 2 Storm Water Regulations.5  No changes have 
been made in response to this comment. 
 

                                            
5 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. U.S. 
EPA. 40 CFR Parts 9, 122 , 123, and 124. National Pollutant Discharge Elimination System; 
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water Discharges. 
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11.      Restricting Options for Regional Treatment Practices  

Finding E.7:  In-Stream Best Management Practices 
 Finding E.9: Facilities That Extract, Treat, and Discharge U.S. Waters 
 Finding D.3.c: Urban Streams as Both MS4s and Receiving Waters 
 Section B.5: Non-Storm Water Discharges 
 Section D.1.d.6:  Treatment Control BMP Requirements 
Commenters:  County of Orange, City of Dana Point, City of Laguna Niguel, Building 
Industry Association of Orange County and Building Industry Legal Defense Fund 
 
Comment:  Municipalities and the building industry reiterate concerns that the revised 
Tentative Order restricts the use of regional, shared practices to remove pollutants 
from storm water discharges.  Commenters contend that such practices can be more 
efficient or appealing than dispersed treatment controls.   Specific issues associated 
with the use of regional controls include the placement of BMPs within waters of the 
U.S. (Finding E.7 and Section D.1.d.6), the dual nature of urban streams as both 
components of the MS4 and receiving waters (Finding D.3.c), and the use of facilities 
that extract, treat, and discharge water of the U.S. (Finding E.9 and Section B.5).   
 
Response:  No changes have been made to the Revised Tentative Order associated 
with requirements to implement treatment control measures prior to the point of 
discharge to receiving waters.  These issues are discussed in Responses No. 3 and 
No. 11 of RTC 1.  The use of regional or shared measures is not prohibited, provided 
that the treatment occurs before untreated runoff enters receiving waters.  
Supplemental, downstream treatment controls are also allowed subject to provisions 
on placing control measures within waters of the U.S. (Finding E.7) and on the effluent 
from the treatment systems that extract and discharge water of the U.S. (Section B.5 
and Response No. 14 below).  Finally, the Tentative Order does provide for the use of 
a treatment control mitigation fund (Section D.1.d.7.b) for projects in which a 
Copermittee determines implementation of appropriately-sized treatment controls is 
infeasible.   
 
Comment:  Commenters also contest the interpretation of U.S. EPA guidance on 
constructed treatment wetlands used by the Regional Board to partly justify its stance 
that waters of the U.S. cannot be used as treatment BMPs (Finding E.7).  Commenters 
note that federal guidance provides assistance, rather than direction, to parties 
implementing the Clean Water Act.  As such, they assert that the Regional Board 
retains discretion to allow treatment BMPs, including wetlands and others, to be 
placed within waters of the U.S. 
 
Response:  The Regional Board agrees that there is not a federal prohibition on 
placing pollution control practices within waters of the U.S.  Finding E.7 was previously 
revised to provide clarification, and Response No. 11 of RTC 1 provided a detailed 
discussion with numerous examples to demonstrate the factors that must be 
considered when evaluating such proposals.   
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It is also relevant to distinguish practices used to meet waste discharge / NPDES 
requirements from practices used to improve conditions within a water body.  The 
NPDES regulations clearly require the use of management practices to remove 
pollutants to the maximum extent practicable from MS4 storm water discharges before 
such discharges enter waters of the U.S.  Therefore, the Tentative Order must require 
treatment BMPs (Section D.1.6) to be implemented prior to receiving waters.  In cases 
where practices are proposed within waters to improve ambient water quality 
conditions, the Regional Board will evaluate such proposals and consider the guidance 
provided by the U.S. EPA on constructed treatment wetlands.  This may occur under 
the Regional Board’s responsibilities in the NPDES program or elsewhere, such as 
federal Clean Water Act Section 401 or CWC Section 13260.  No changes have been 
made in response to this comment. 
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B. Comments on Findings 
 
12.      Finding C.2:  Categories of Pollutants 
Commenters:  City of Dana Point 
 
Comment:  The City of Dana Point suggested that Finding C.2 acknowledge that 
sediment is not the only pollutant that may have a non-anthropogenic source. 
 
Response:  Finding C.2 has been revised to remove the reference to “anthropogenic 
activities” that had been applied to describe sediment as a common category of 
pollutants in urban runoff.  Although there are natural sources of materials that may 
alter the quality of waters to a degree which could affect beneficial uses, the definition 
of pollution6 (see Attachment C – Definitions of the Tentative Order) is predicated upon 
waste as the source of pollutants.  Therefore, by definition, the categories of pollutants 
described in the Finding are related to anthropogenic sources of waste.   
 
13.      Finding D.3.c:  Urban Streams as Both MS4s and Receiving Waters 
Commenters:  City of Dana Point, County of Orange, City of Mission Viejo 
 
Comment:  Several comments addressed the Regional Board’s previous response to 
comments concerning Finding D.3.c, which states circumstances under which urban 
streams are considered both parts of the MS4 and receiving waters.  Generally, the 
commenters continued to disagree with the Finding.  One comment asserted that 
MS4s should not be treated similarly to waters with beneficial uses. Another suggested 
that only streams which have been channelized or otherwise altered by man should be 
considered part of the MS4.  And, one comment recommended removing this Finding 
and instead addressing the status of urban streams on a case-by-case basis.  Finally, 
one commenter objected to the Regional Board’s previous response (Response No. 3 
in RTC 1) because it referenced Rapanos vs. United States7 although that case was 
specifically limited to Section 404 of the Clean Water Act.  
 

                                            
6 Pollution is defined in CWC §13050(l):  “(1) Pollution means an alteration of the quality of the waters of 
the State by waste to a degree which unreasonably affects either of the following: (a) The waters for 
beneficial uses. (b) Facilities which serve these beneficial uses.  (2) Pollution may also include 
contamination.” 
7 Rapanos v. United States and Carabell v. United States [126 S.Ct. 2208 (2006)] 
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Response:  The issues raised in the comments have previously been considered 
during development of the Tentative Order and Response No. 3 in RTC 1.  Reference 
to the Rapanos case was made specifically because many commenters wrongly 
asserted that the case removed many urban streams from jurisdiction under Clean 
Water Act Section 402 and the MS4 NPDES program.  Although the Rapanos ruling 
did not pertain to Section 402, the discussions in the Opinions8 were cited because 
they articulated how ephemeral and intermittent streams can be waters of the U.S. 
subject to regulation under CWA Section 404 and also be considered point sources of 
pollution discharges regulated under CWA Section 402.  As noted in Response No. 3 
in RTC 1, urban streams are part of the Copermittees' MS4s where the Copermittees 
channel urban runoff to the urban stream.  The State Water Resources Control Board 
(State Water Board) supports this approach.9  No changes have been made in 
response to this comment. 
 
14.      Finding E.9:  Facilities That Extract, Treat, and Discharge Water (FETDs),  

Section B.5, and Monitoring; and 
Reporting Section II.C.4  

Commenters:  City of Dana Point, County of Orange, City of Mission Viejo, City of 
Laguna Niguel, City of Aliso Viejo, Building Industry Association of Orange County and 
Building Industry Legal Defense Fund 
 
Several commenters responded to the changes proposed in the Revised Tentative 
Order regarding FETDs (Finding E.9, Section B.5, and Monitoring Program Section 
II.C.4).  Comments addressed both the merits of addressing FETD discharges in the 
MS4 Permit and the actual tentative requirements.   
 
Comment:  MS4 NPDES Permitting of FETDs.  
 
One comment suggested FETD discharges are not subject to NPDES permitting 
because no pollutants are being added to the water by the FETD process.  Another 
comment stated that the MS4 NPDES permit is a more appropriate regulatory tool 
than individual NPDES permits.  A third comment implied that use of the MS4 Permit is 
appropriate, but suggested that because FETDs are part of the MS4, specific 
requirements are unnecessary since the Receiving Water Limitation language in 
Section A already lays out a process for mitigating effects caused by FETD 
discharges. 
 

                                            
8 Section V of the Opinion of Justice Scalia and Section A (p.14) of the Concurring Opinion of Justice 
Kennedy. 547 U. S. ____ (2006) 
9 In reviewing a Petition on Order No. R9-2001-01, the State Water Board stated "We also agree with 
the Regional Water Board's concern, stated in its response, that there may be instances where MS4s 
use 'waters of the United States' as part of their sewer system [...]" State Water Resources Control 
Board Order WQ 2001-15.  In the Matter of the Petitions of Building Industry Association of San Diego 
County and Western States Petroleum Association for Review of Waste Discharge Requirements Order 
No. 2001-01 for Urban Runoff from San Diego County.  SWRCB/OCC Files A-1362, A-1362(a). 
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Response:  The effluent from FETDs is a point source discharge to waters of the U.S. 
that is subject to NPDES requirements.  There are no exemptions in federal 
regulations for surface water treatment facilities.  Exemptions exist for irrigated 
agricultural return flows and oil and gas exploration facilities.  The Regional Board 
anticipates establishing requirements for FETD discharges through the development of 
general or individual NPDES requirements.  The discharge is considered non-storm 
water because the source of water is a surface water body, which, incidentally, may 
contain water from both precipitation and dry-weather urban runoff.    
 
Although an NPDES permit is not necessarily required when transferring water from 
one navigable water into another,10 the use of FETDs is clearly distinguishable from 
water transfers used to allocate the supply of water resources.  The discharge from a  
FETD is a discharge from a waste treatment system, whereas traditional water 
transfers simply convey between two waters of the U.S., without any type of processes 
to change the physical, chemical, or biological integrity of the source water.  Because 
FETDs do not merely convey water from one water body to another, their effluent is 
subject to NPDES requirements. 
 
The effluent is considered separately than the effluent from traditional municipal storm 
water post-construction treatment BMPs because traditional BMPs are required to 
remove pollutants before the runoff is discharged to receiving waters.  The Regional 
Board agrees with the iterative approach outlined in Section A of the Tentative Order 
(Prohibitions and Receiving Water Limitations) would apply to discharges from FETDs 
that cause or contribute to a condition of pollution or nuisance.  Therefore, Section B.5 
has been revised to delete the tentative requirement that discharges from FETDs must 
not cause or contribute to a condition of pollution or nuisance. 
 
Furthermore, it is worthwhile to note that the iterative process within Section A is 
applicable to all Copermittees discharging pollutants that cause or contribute to a 
violation of water quality standards in a particular receiving water.  Therefore, if the 
discharge from a FETD causes or contributes to a violation of water quality standards, 
then each Copermittee contributing to the problem will be expected to comply with the 
iterative approach described in Section A.3. 
 
Comment:  FETD Requirements are too strict. 
 
Several comments asserted that the proposed requirements for discharges from 
FETDs are too strict.  Commenters are concerned that this creates a disincentive to 
construct FETDs, which they perceive as water quality improvement projects. 
 

                                            
10 In South Florida Water Management District v. Miccosukee Tribe of Indians 541 U.S. 95 (2004), the 
U.S. Supreme Court ruled that NPDES permits are required if transferring water between two 
meaningful distinct water bodies.  In response, the U.S. EPA issued a proposed rule: U.S. EPA’s 
NPDES Water Transfers Proposed Rule at Federal Register / Vol. 71, No. 109 / Wednesday, June 7, 
2006 / Proposed Rules p.32887, available on-line at 
http://cfpub.epa.gov/npdes/regresult.cfm?program_id=0&type=3&sort=name&view=all. 
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Response:   The FETD requirements are reasonable.  They establish a process which 
ensures that pollutants in FETD discharges will be identified so that management 
measures can be developed to ensure discharges will meet water quality standards.  
They are based upon requirements issued by the Regional Board to FETDs in south 
Orange County.  Previous requirements have been established pursuant to California 
Water Code Section 13267 and Section 401 of the federal Clean Water Act.  The 
requirements include an adaptive monitoring program to identify whether the discharge 
is causing a condition of nuisance, contamination or pollution, then identifying the 
pollutant of concern in order to develop a targeted management approach.  This 
iterative approach is necessary because of uncertainties in the source water, 
treatment processes, and discharge characteristics.  This approach would be reviewed 
at the time individual or general NPDES requirements are developed. 
 
As noted in the Revised Fact Sheet discussion, FETDs have been proposed to reduce 
concentrations of indicator fecal bacteria.  In doing so, they have the potential of 
removing some other pollutants (e.g., via media filtration), but they do not necessarily 
reduce other pollutants to levels that meet water quality objectives.   For instance, the 
concentrations of metals, pesticides, or other dissolved pollutants in discharges of 
treated effluent may exceed California Toxics Rule or Ocean Plan criteria.   As a 
result, they may be expected to cause conditions of pollution, contamination, or 
nuisance.  Dischargers who cause such conditions must be subject to requirements for 
abating the effects of their discharges.  Rather than prohibiting the discharges, the 
Revised Tentative Order allows for an adaptive management approach to eliminating 
the pollution. 
 
Comment:  Requirements should consider loads, not concentrations. 
 
One comment suggested that loads of pollutants, rather than concentrations, should 
be evaluated when considering the discharges of FETDs, since monitoring is likely to 
show reductions in pollutant loads. 
 
Response:   Concentrations of pollutants are the appropriate metric because numeric 
water quality objectives are based upon concentrations.  In cases where Total 
Maximum Daily Loads (TMDLs) have been developed for targeted pollutants, load 
reductions may be appropriate metrics.  No TMDLs have been established in south 
Orange County.11 
 

                                            
11 A TMDL is a quantitative assessment of water quality problems, contributing sources, and load 
reductions or control actions needed to restore and protect bodies of water. The TMDL approach does 
not replace existing water pollution control programs. It provides a framework for evaluating pollution 
control efforts and for coordination between federal, state and local efforts to meet water quality 
standards.  The San Diego Regional Board is tentatively scheduled to consider adoption of TMDLs for 
bacteria-impaired beaches and creeks on November 14, 2007.  Once adopted by the Regional Board, 
the TMDL must then be approved by the State Water Board, the Office of Administrative Law, and the 
U.S. EPA. 
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Comment:  Allow for case-specific requirements. 
 
Several commenters requested that requirements for discharges from FETDs be 
subject to case-by-case evaluations, rather than standard requirements.  For example, 
one group of comments suggested that monitoring be conducted only for the 
constituent targeted by the facility.  Another set of comments asserted that operators 
of FETDs should not be responsible for monitoring and treating pollutants from 
upstream sources.  Another comment requested that a “grandfather” clause be added 
to exempt existing projects from the requirements. 
 
Response:  Section C.4.b already provides for deviations of the monitoring 
requirements upon written authorization of the Regional Board Executive Officer.  It is 
expected that operators of existing FETDs will request revised monitoring 
requirements commensurate with the extensive monitoring already conducted for 
existing facilities.  Operators of new facilities must conduct water quality monitoring to 
determine whether discharges will affect beneficial uses of the receiving waters.   
Based on results of progressive monitoring, sources of toxicity will be identified.  In this 
way, Copermittees in the watershed can develop source identification programs and/or 
the facility’s treatment process may be modified.   
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C. Comments on Specific Sections 
 
15.     Section C:  Legal Authority 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund, City of Dana Point 
 
Comment:  Representatives of building industry associations requested that each 
requirement within Section C (Legal Authority) be qualified by the phrase “to the MEP.”   
 
Response:  Adding MEP to each phrase is inappropriate because of the range of 
expectations outlined in the federal regulations.  For example, discharges of non-storm 
flows (except for ones specifically exempted in Section B.2) must be effectively 
prohibited, not merely reduced to the MEP.  The current language is appropriate and 
no changes have been made. 
 
Comment:  The City of Dana Point is concerned that the language within Sections C.1 
and C.2 is too vague to be meaningful.   
 
Response:  The language within Section C is nearly identical to the current MS4 
Permit (Order No. R9-2002-01), which was used by the Copermittees to update their 
water quality ordinances.  It has provided meaningful direction.  No changes are 
proposed to this section. 
 
16. Section D.1: General Comments 
Commenters: Construction Industry Coalition on Water Quality, Building Industry 
Association of Orange County and Building Industry Legal Defense Fund, Rancho 
Mission Viejo 
 
Comment:  Several commenters recommended that the Tentative Order provide 
flexibility for BMP design and implementation given site-specific and regional factors, 
including regional planning and development scale.   
 
Response:  These comments have been addressed in detail in Response No. 22 of 
RTC 1. No changes have been made in response to this comment. 
 
17. Section D.1.c.6: Infiltration and Groundwater Protection, and 

Finding C.11: Groundwater Protection 
Commenters: Building Industry Association of Orange County and Building Industry 
Legal Defense Fund, Rancho Mission Viejo 
 
Comment:  Two commenters recommended that the Tentative Order be revised to 
define “significant pollutant loads” as used in Section D.1.c.6 and require pretreatment 
as a management technique for reducing the risk of groundwater contamination when 
infiltrating diverted dry weather flows.     
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Response:  The use of the term “significant pollutant load” in the Tentative Order is 
appropriate and allows sufficient flexibility for technical design and site-specific factors, 
such as soil type and depth to groundwater.  As discussed in Response No. 24 of  
RTC 1, pretreatment has been added as a potential management technique in  
Finding C.11.   
 
18. Section D.1.d.2:  Priority Project Categories for SUSMPs 
Commenter: Construction Industry Coalition on Water Quality 
 
Comment:  One commenter gave examples of specific project types that do not 
increase imperviousness and then requested that they not be considered priority 
projects with regards to SUSMP requirements.  Examples included pothole repair, 
square patching and installation or refurbishment of underground utilities. 
 
Response:  As currently written, the Tentative Order does not necessarily consider the 
example projects as priority projects.  Some redevelopment projects, however, will be 
categorized as priority projects and will be subject to SUSMP requirements.  The 
definition of such redevelopment projects in the Tentative Order is consistent with the 
existing requirements and with Regional Board Order No. R9-2001-01, the previous 
San Diego County MS4 Permit that has withstood review by the State Water Board 
and the Courts. 
 
19. Section D.1.d.8: SUSMPs and Low Impact Development (LID) 
Commenters:  National Resources Defense Council (NRDC), Defend the Bay 
 
Comment:  In a combined letter, NRDC and Defend the Bay commented that the 
Tentative Order falls short of the MEP standard by failing to include clear and 
adequate LID requirements.  The commenters specifically recommended that the 
Tentative Order define all projects as priority projects, adopt a three-percent maximum 
allowable effective impervious area, require LID as the primary pollution prevention 
management technique, recognize that LID is more effective and cost-efficient than 
treatment control BMPs, and shorten the timeframe for LID guideline development to 
three months. 
 
Response:  Section D.1.c.2 of the Tentative Order requires that all development 
projects, not just those that are identified as priority projects, implement site design 
BMPs.  Site design BMPs are effectively equivalent to and include many LID 
techniques.   Tentative Order offers flexibility to the Copermittees without sacrificing 
the end-goal of preventing storm water pollution to the MEP.   
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This tentative requirement is similar to existing requirements in Order  
No. R9-2002-01.  Section D.8 of the Tentative Order presents an option to develop an 
LID substitution program allowing LID techniques to be used to replace treatment 
control BMPs, demonstrating the Regional Board’s support of LID’s ability to prevent 
pollution.  As noted in Response No. 30 of RTC 1, depending on the success of this 
element of the Tentative Order, LID language may be clarified in future permits.  
Comments regarding site design BMPs and the LID Substitution Program are 
addressed at greater length in Fact Sheet Sections D.1.d.6 and D.1.d.8. No changes 
have been made in response to this comment. 
 
20. Section D.1.d: Standard Urban Storm Water Mitigation Plans (SUSMPs)
 Section D.1.h:  Hydromodification 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund, Rancho Mission Viejo, Construction Industry Coalition on Water 
Quality, City of Dana Point, City of Lake Forest, City of Laguna Niguel 
 
Comment:  Two commenters requested that the Regional Board delete all specific 
hydromodification requirements and should instead let cities develop their own 
requirements. 
 
Response:   This issue was considered during development of the Tentative Order. 
Section D.1.h of the Fact Sheet discusses the need to expand and clarify current 
requirements for hydromodification controls.  Each Copermittee may develop its own 
procedures and criteria for hydromodification based on the minimum requirements in 
the Tentative Order.  Further discussion is provided in Response No. 34 of RTC 1.  No 
changes have been made in response to this comment. 
 
Comment:  One commenter proposed allowing regional approaches to SUSMP and 
hydromodification requirements.  Another commenter requested that off-site controls 
be allowed for infill, redevelopment projects.  Additionally, the commenter proposed 
combining the peak, volume and duration reductions achieved by all BMPs 
cumulatively and without limitations for the purpose of determining compliance with 
numeric treatment control and hydrologic control requirements in the Tentative Order.   
 
Response:  A discussion of regional BMPs relative to treatment control and 
hydromodification BMPs is provided in Responses No. 22 and No. 34 of RTC 1. The 
Regional Board agrees with the commenter that the cumulative effect of BMPs can be 
considered in order to determine compliance with the Tentative Order (see footnote 
no. 6 in Section D.1.d.6).  This point underscores the importance of long-term 
maintenance of site design, source control, treatment control and hydromodification 
BMPs.  No changes have been made in response to this comment. 
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Hydromodification Control Waivers (D.1.h.3.c) 
 
Comment: Three commenters made suggestions regarding the hydromodification 
control waivers (Section D.1.h.3.c).  One commenter requested that the Tentative 
Order more clearly allow off-site in-stream measures.  Two other commenters stated 
that the Tentative Order does not sufficiently allow waivers for projects that would not 
increase the potential for hydromodification or projects that would discharge to waters, 
such as hardened channels, that are not susceptible to hydromodification.  The 
commenters further argue that the Regional Board does not have the authority to 
require in-stream mitigation measures as a condition to obtain a waiver.  
 
Response:  Language in the Tentative Order already explicitly allows for off-site in-
stream measures within the same watershed (Section D.1.h.3.c.ii.b) and discusses 
that a waiver may be implemented in situations where the receiving waters are already 
severely degraded, including significantly hardened channels (Section D.1.3.c.ii).  
Response No. 34 of RTC 1 discusses these points in greater detail.  The Regional 
Board is responsible for requiring that management measures be implemented to the 
MEP in order to prevent or mitigate any adverse effects of water pollution from MS4 
discharges.  The Tentative Order does not, however, dictate the manner of 
compliance, as there are a number of options available for improving degraded 
receiving water conditions.  No changes to the Tentative Order are proposed. 
 
Development and Implementation of Hydromodification Criteria (D.1.h.4) 
 
Comment:  Two commenters proposed that it is inappropriate to require use of findings 
from hydromodification studies conducted by the Stormwater Monitoring Coalition 
(SMC) and the Southern California Coastal Waters Research Program (SCCWRP) 
without public review of those findings.  Additionally, the commenters requested that 
final hydromodification control criteria should be allowed to deviate from the findings 
as long as the final criteria address certain minimum elements. 
 
Response:   First, the SMC/SCCWRP study will not likely result in recommended 
criteria, but rather a set of tools that can be used to assess hydromodification effects.  
Further, the SMC/SCCWRP study is subject to substantial peer review, including a 
technical advisory committee (TAC) that includes representatives of municipal 
Copermittees and interested parties (e.g., the building industry, consultants, and 
environmental organizations).  Public and peer review may also be facilitated as the 
TAC will identify other individuals to review draft products from the study.    
 
It is also expected that there will be public review at the municipal level prior to 
incorporation into local requirements.  Finally, the Tentative Order affords each 
Copermittee sufficient flexibility to deviate from the SMC/SCCWRP report in terms of 
devising a final hydromodification control strategy, as long as the strategy accounts for 
certain minimum elements from the SMC/SCCWRP report, including findings and 
numeric limits.  Section D.1.h.4 has been revised for clarity. No significant changes 
have been made. 
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Interim Requirements (D.1.h.5) 
 
Comment:  Several comments were received regarding the interim hydromodification 
requirements for large projects, Section D.1.h.5 of the Tentative Order.  Two 
commenters requested that the phrase “or equivalent” be added when discussing the 
requirement to disconnect impervious areas and that subsection D.1.h.5.iii clarify 
expectations for stream setbacks when the site does not afford sufficient space to do 
so.  One commenter also expressed that the interim requirements should only apply to 
large sites, greater than 20 acres. 
 
Response:  As explicitly stated in this section of the Tentative Order, the interim 
requirements only apply to sites disturbing 20 acres or more, not to small sites.  Other 
issues raised in the comments are discussed in Response No. 34 of RTC 1 (page 51). 
 
21. Section D.1.f: Treatment Control BMP Maintenance Tracking 
Commenter:  City of Aliso Viejo 
 
Comment:  One commenter stated that the Tentative Order should be revised to 
specifically state that self-certification and third-party inspections are permissible for 
post-construction BMP verification. 
 
Response:  Section D.1.f.2.c.iii of the Tentative Order contains language allowing 
third-party inspections.  This is discussed in Response No. 33 of RTC 1. No changes 
have been made in response to this comment. 
 
22.      Section D.2:  Construction General Comments 
Commenters:  City of Aliso Viejo 
 
Comment:  One comment restated concerns that the Revised Tentative Order requires 
municipalities to essentially enforce the Statewide General Construction NPDES 
permit (State Board Order No. 99-08-DWQ).   
 
Response:  This comment was previously addressed in Response No. 38 of RTC 1.  
The intent of the requirement is for Copermittees to review the plans required by their 
local ordinances, not the Construction NPDES permit.  No changes have been made 
in response to this comment. 
 
Comment:  One commenter objected to imposing new planning requirements on 
construction projects that have already been approved by municipalities. 
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Response:  The Revised Tentative Order requires Copermittees to address potential 
effects from construction-related MS4 discharges at the planning, permitting, and 
enforcement stages of oversight.  Construction projects that have received planning-
related approvals must still meet current permitting and enforcement expectations.  
Projects that receive planning-level approvals are still subject to enforceable local 
ordinances. To the extent that a Copermittee is legally able to add requirements during 
the permitting phase of prior-approved projects, it must attempt to do so.  No changes 
have been made in response to this comment. 
 
23.      Section D.2.d.1:  Construction BMPs 
Commenters:  City of Dana Point, Rancho Mission Viejo, Construction Industry 
Coalition on Water Quality 
 
Comment:  Several commenters discussed the requirements for construction projects 
in Section D.2.d.1.  One commenter sought additional specificity, arguing that the 
Revised Tentative Order lacked sufficient guidance.  That commenter provided 
examples of tables and lists referring to industry guidebooks (e.g., Caltrans and 
CASQA) to be incorporated into the Permit.  Other commenters objected to the 
management measures for erosion controls at disturbed areas in Section D.2.d.1.a.vi 
of the Revised Tentative Order.  
 
Response:  The requirements for construction management measures are intended to 
provide each Copermittee with discretion appropriate to its jurisdiction and issues of 
concern.  The Copermittees have relied on industry guidance, such as that cited by the 
commenter, when developing their own requirements.  In addition, the Copermittees 
have developed increased practical knowledge based on the last few years of program 
implementation.  For these reasons, the basic management measures required in the 
Tentative Order are appropriate.   
 
For example, Section D.2.d.1.a.vi. requires that each Copermittee determine a 
threshold for disturbed areas after which temporary or permanent erosion control 
measures must be implemented.  It further allows Copermittees to temporarily 
increase the threshold if adequate control practices are being implemented.  As a 
result, the concerns raised by the commenters are addressed within the current 
language.  No changes have been made in response to this comment. 
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24.      Section D.2.d.1.c.i:  Active Sediment Controls 
Commenters:  Building Industry Association of Orange County and Building Industry 
Legal Defense Fund, Rancho Mission Viejo, Construction Industry Coalition on Water 
Quality 
 
Comment:  Several comments restated general and specific concerns with 
requirements for the use of active (formerly termed “advanced”) sediment treatment 
(Section D.2.d.1.c.i).   Commenters generally are opposed to the requirement related 
to the use of active treatment systems, though some comments misinterpret the actual 
requirement.  Some commenters are concerned that chemicals used in active 
treatment systems pose a threat to receiving waters.  Others suggest that the Permit 
include specific alternatives to be used in place of active treatment systems. 
 
Response:  These comments were considered previously and addressed in Response 
No. 37 of RTC 1.  The Revised Tentative Order allows each Permittee to establish the 
conditions under which it would require the use of active treatment.  Such conditions 
include the ineffectiveness of other BMPs and the condition of receiving waters.  
Therefore, the concerns expressed by commenters are misplaced.  No revisions have 
been made to this section other than replacing the term “advanced” with “active.” 
 
25.      Section D.2.g:  Reporting of Non-Compliant Sites 
Commenters:  City of Dana Point 
 
Comment:  One commenter stated that it prefers language in the existing Permit 
(Order No. R9-2002-01) regarding when the Copermittees must notify the Regional 
Board about non-compliant construction sites.   
 
Response:  The Tentative Order requires notification when a Copermittee issues a 
stop work order or takes another high level enforcement action related to storm water 
violations at a construction site.  The current MS4 Permit requires that notification 
proceed when a Copermittee determines a non-compliant site poses a threat to human 
or environmental health.  The Tentative Order improves clarity regarding when 
notification is required.  No changes have been made in response to this comment. 
 
26.      Section D.3.a.4:  Flood Control Structures 
Commenters:  City of Aliso Viejo, City of Lake Forest 
 
Comment:  Commenters sought clarification that only municipalities that own flood 
control structures are subject to the requirements pertaining to such devices  
(Section d.3.a.4).   
 
Response:  As stated in Response No. 42 of RTC 1, each Copermittee must meet the 
requirements of the Tentative Order for its structural flood control devices.  The 
Regional Board expects that the Flood Control District and other Copermittees will 
communicate with each other regarding structures owned by the District that serve 
other municipalities.  No changes have been made in response to this comment. 
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27. Section D.3.b.3: Mobile Businesses 
Commenter:  City of Dana Point 
 
Comment:  The State Division of Labor Standards Enforcement requires registration of 
car washing businesses.  Because many of the cities currently do not require 
registration, this may be a good opportunity for the State to regulate, educate and 
enforce environmental protection requirements or share information regarding these 
businesses. 
 
Response:  According to State Division of Labor Standards, the registration 
requirement applies only to stationary or mobile car washing businesses that provide 
car washing and polishing as a primary service and employ at least one person for 
labor code and industrial welfare purposes.  For this reason, the Division may serve as 
a good, if incomplete, resource for Copermittees.  As part of the Division’s registration 
process, applicable businesses must demonstrate that they have complied with local 
requirements including water quality requirements to the extent that the Division is 
aware that such requirements exist.  For this reason, Copermittees are encouraged to 
work with the Division to make sure that their information remains updated.  No 
changes have been made in response to this comment. 
 
28.      Section D.4:  Illicit Discharge Detection and Elimination 
Commenters:  City of Aliso Viejo, City of Lake Forest, City of Laguna Hills, City of 
Mission Viejo 
 
Comment:  With respect to prevention of and response to sewer spills, two 
municipalities suggested that in cases where special districts own and operate sanitary 
sewers, Copermittees should simply be required to cooperate with sewer districts.   
 
Response:  This comment was addressed in Response No. 50 of RTC 1.  Through 
municipal functions such as planning, permitting, code inspections, and enforcement, 
municipalities have several avenues to address potential and actual threats from 
discharges of waste water, regardless of whether the sanitary sewer is operated by a 
special district.  No changes have been made to this section.   
 
Comment:  Three Copermittees sought revisions to language in Section D.4.e, D.4.f, 
and D.4.h to provide more flexibility in the types of responses required by 
Copermittees to spills.   
 
Response:  This general issue was discussed in Responses Nos. 44, 48, 49, and 50 of 
RTC 1.  The Revised Tentative Order provides sufficient flexibility for how 
Copermittees must respond to incidents.   
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Comment:  Two Copermittees requested that the Regional Board clarify its 
expectations for the types of management measures and procedures required in 
Section D.4.h.1 to prevent, respond to, and contain and clean up sewage and other 
spills that may discharge into its MS4.   
 
Response:  As discussed in Response No. 50 of RTC 1, examples of management 
measures can be found in Section D.3.a.7 and in the 2007 Drainage Area 
Management Plan (DAMP) submitted by the Copermittees as part of their Report of 
Waste Discharge.  For instance, the Model Sewage Spill Response Procedure within 
the DAMP outlines responsible procedures.  No changes have been made in response 
to this comment. 
 
Comment:  One Copermittee requested that the language added to section D.4.h.1 in 
the Revised Tentative Order also be added to Section D.4.h.2.  This would add the 
phrase “implement management measures and procedures” to address spills from 
private sewer laterals. 
 
Response:  Section D.4.h.2 has been revised to add the suggested language. 
 
29.      Section E:  Watershed Programs 
Commenters:  City of Aliso Viejo  
 
Comment:  One comment asked that further revisions to the watershed urban runoff 
programs should be made to encourage, rather than require, participation.  The same 
commenter suggested that implementation of the jurisdictional programs is hampered 
by the complexity of participating in the watershed programs. 
 
Response:  Following the earlier round of comments, significant changes were made 
to the watershed program requirements.  Watershed-based programs are necessary 
to address priority issues in watersheds draining several municipalities, where the 
sources of the pollution are spread among the municipalities.  Based on the 
information presented at meetings of the Aliso Creek Watershed Copermittees, 
participation in watershed programs has facilitated the ability of municipalities to 
implement jurisdictional programs.  No further changes have been made to this 
section. 
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30.      Section F.3:  Storm Water Funding Business Plan 
Commenters:  City of Aliso Viejo, City of Lake Forest, City of Laguna Hills, City of 
Laguna Niguel 
 
Comment:  Commenters generally repeated previous concerns about requirements 
within Section F.3 for the development of a business plan for storm water program 
funding.  Generally, commenters continue to object to the requirement. One comment 
claims that the Regional Board lacks the authority to require such a plan be 
developed.  Another suggests the business plan be recommended rather than 
required.  Other comments note that information about future fiscal and water quality 
conditions is unknown, thus the plan would be difficult to produce.  Finally, one 
comment inaccurately suggested that the Tentative Order requires the Regional Board 
to approve the funding plan.   
 
Response:  The Tentative Order does not require the Regional Board to approve the 
funding plan.  Other general comments were addressed in the development of the 
Tentative Order and in Response No. 55 of RTC 1.  This requirement is intended to 
improve long-term viability of urban runoff management programs by identifying 
sources of funding associated with implementing proposed management measures.  
Without a plan, future obligations proposed in the Report of Waste Discharge, DAMP, 
and jurisdictional plans are at risk.  Some commenters fail to recognize that the 
business plan does not commit or restrict the actual financing mechanisms used by 
the Copermittees.  No further changes have been made to this section. 
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Jeremy Haas - Dry Weather Field Screening under Tentative Order 2008-0001 

  
Jeremy, 
I had a question on a date in the Tentative Order. Attachment E, Section II.B.3.d (Conduct Dry Weather Field 
Screening and Analytical Monitoring) states that “The Copermittees must commence implementation of dry 
weather field screening and analytical monitoring under the requirements of this Order by May 1, 2008.”  
  
This date precedes the requirement to submit a description of the Receiving Waters and Urban Runoff 
Monitoring Program on Sept. 1, 2008 (Attachment E, Sect. III.A.1). As you can understand, developing a new 
Dry Weather Field Screening program before May 1, 2008 is problematic- our preference would be to 
implement it this summer under the requirements of 2002-0001 and submit the proposed new program along 
with everything else.  
  
Thanks, 
Grant 
  
  

From:    "Grant Sharp" <Grant.Sharp@rdmd.ocgov.com>
To:    "Jeremy Haas" <JHaas@waterboards.ca.gov>
Date:    1/29/2008 3:33 PM
Subject:   Dry Weather Field Screening under Tentative Order 2008-0001
CC:    "Richard Boon" <Richard.Boon@rdmd.ocgov.com>

Page 1 of 1
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County of Orange Legal and Policy Comments – Attachment A 
Tentative Order No. R9-2007-0002 
April 4, 2007 
 

 
ATTACHMENT A 

 
ORANGE COUNTY COMMENTS ON 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION  

TENTATIVE ORDER No. R9-2007-0002 
NPDES NO. CAS0108740 

 
INTRODUCTION 

This Attachment A contains the principal legal and policy comments of the County of Orange 
(the “County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report (“Fact Sheet”) is referenced in 
this attachment, the County has not attempted, at this time, to provide detailed legal comments 
on the Fact Sheet.  The County reserves the right to provide additional legal comments, on both 
the Tentative Order and Fact Sheet, before the close of public comment. 

PRINCIPAL LEGAL AND POLICY COMMENTS 

I. The Blanket Finding That All Natural Streams That Convey Urban Runoff Are Both 
An MS4 And A Waters Of The U.S. Is Inconsistent With Federal Law And 
Unsupported In the Fact Sheet 

Tentative Order Finding D.3.c. (page 10) states that: 

Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban 
streams used in this manner are part of the municipalities MS4 
regardless of whether they are natural, man-made, or partially 
modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water.  (Emphasis added.) 

The Finding has two parts.  First, it states that urban streams that are used to convey urban 
runoff are part of an MS4.  Second, it states that such urban streams are both an MS4 and a 
receiving water.  Neither part of this Finding withstands scrutiny. 

A. Under The CWA Definition Of MS4, A Natural Stream Is Not An MS4 Unless 
It Is Channelized And Owned Or Operated By The Copermittee 

An MS4 or “municipal separate storm sewer system” is a system of municipal separate storm 
sewers.  “Municipal separate storm sewer” is defined as: 

[A] conveyance or system of conveyances (including roads with 
drainage systems, municipal streets, catch basins, curbs, gutters, 
ditches, man-made channels, or storm drains): 
 (i)  Owned or operated by a State, city, town, borough, 
county, parish, district, association, or other public body (created by 
or pursuant to State law) . . . that discharges to waters of the United 
States; 
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 (ii)  Designed or used for collecting or conveying storm 
water; 
 (iii)  Which is not a combined sewer; [and] 
 (iv)  Which is not part of [a POTW]. 

40 C.F.R. § 122.26(b)(8).  The Tentative Order includes the same definition.  Tentative Order at 
Appendix C-6. 

According to the definition of MS4, to the extent that a municipality “channelizes” a natural 
stream and the man-made channel is owned or operated by a Copermittee and designed or 
used for collecting or conveying storm water, it might fit within the definition of MS4.  Man-made 
storm drain conduits installed in natural drainages would also be part of an MS4.  Otherwise, 
urban streams are not roads, streets, catch basins, curbs, gutters, ditches, or storm drains and 
thus are not MS4s.  If the USEPA had intended the definition to include “natural streams” that 
convey storm water, then it would not have limited the relevant specific items included to 
“ditches and man-made channels.”  All of the specified conveyances are part of a constructed 
storm drainage system.  Natural streams that also convey storm water are not.1

The Fact Sheet discussion of Finding D.3.c. does not support the assertion that “all natural 
streams” that are used to convey urban runoff are part of the MS4.  The Fact Sheet limits its 
discussion to the circumstance where “an unaltered natural drainage[ ] receives runoff from a 
point source (channeled by a Copermittee to drain an area within [its] jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4.”  Fact Sheet at 54.  Even 
with this narrowed focus, the “natural drainage” described still does not fall within the definition 
of an MS4, and the Fact Sheet provides no legal analysis in support of this finding. 

Accordingly, the County recommends that the Regional Board delete Finding D.3.c. from the 
Tentative Order. 

B. Under Rapanos, A Channel Through Which Water Flows Intermittently Or 
Ephemerally Or That Periodically Provides Drainage For Rainfall Is Not A 
Waters Of The U.S. 

Finding D.3.c of the Tentative Order states that natural streams used to convey urban runoff are 
both a part of the MS4 and a receiving water.  The term “receiving waters” is defined in the 
Tentative Order as “[w]aters of the United States.”  Tentative Order at Appendix C-7.  In 2006, 
the United States Supreme Court issued its most recent pronouncement as to what is (and is 
not) a “waters of the United States” under the Clean Water Act (“CWA”).  The plurality decision 
in Rapanos v. United States 126 S. Ct. 2208, 2225 (2006) concluded:  

                                                 
1 USEPA’s proposed definition of an MS4 was limited to conveyances (including roads with 
drainage systems) “designed solely for collecting or conveying storm water.”  See 53 Fed. Reg. 
49416, at 49467 (Dec. 7, 1988).  Under the proposed definition, a natural stream clearly could 
not be an MS4 since it is not “designed.”  In light of comments that the proposed definition 
needed to be clarified to state that road culverts, road ditches, curbs and gutters are part of the 
MS4, USEPA “clarified that municipal streets, catch basins, curbs, gutters, ditches, man-made 
channels or storm drains” are MS4s.  See 55 Fed. Reg. 47990, at 48036 (Nov. 16, 1990).  Since 
not all of these man-made features are designed solely for collecting storm water, the final 
definition of MS4 provides “designed or used for collecting or conveying storm water” rather 
than “designed solely for collecting or conveying storm water.”  Id. at 48065 (emphasis added). 
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In sum, on its only plausible interpretation, the phrase “the waters 
of the United States” includes only those relatively permanent, 
standing or continuously flowing bodies of water “forming 
geographic features” that are described in ordinary parlance as 
“streams[,] . . . oceans, rivers, [and] lakes.”  See Webster’s 
Second 2882.  The phrase does not include channels through 
which water flows intermittently or ephemerally, or channels that 
periodically provide drainage for rainfall.   

Under this definition, the most that the Regional Board can say with respect to natural drainages 
used to convey urban runoff is that, to the extent they are relatively permanent, standing or 
continuously flowing bodies of water forming geographic features that would be described as 
streams or rivers, they might be considered to be waters of the U.S..  To the extent a drainage 
has only intermittent or ephemeral flows or only periodically provides drainage for rainfall, the 
finding that the drainage is a waters of the U.S. would be inconsistent with the current U.S. 
Supreme Court interpretation of the term.  Moreover, to make a Finding that any particular 
drainage used to convey urban runoff is a waters of the U.S. would require a factual analysis on 
a case by case basis. 2  The Regional Board’s blanket Finding D.3.c. is merely a broad 
declaration unsupported in fact or current law and should be deleted from the Tentative Order.   

C. To The Extent A Natural Drainage Is A Waters Of The U.S. It Cannot Also Be 
An MS4; By Definition An MS4 Discharges To Waters Of The U.S. 

As noted above, the Tentative Order and federal CWA regulations define an MS4 as a 
conveyance that discharges to waters of the United States.  The notion that a drainage can be 
both part of an MS4 and a receiving water is inconsistent with this definition.  Thus, to the extent 
a natural drainage is a waters of the U.S., it cannot also be an MS4 and vise versa.  The 
Regional Board should revise the Tentative Order to make clear that if a conveyance is deemed 
part of an MS4 in accordance with the CWA definition, then it cannot also be deemed a waters 
of the United States. 

II. The Proposed Prohibition Of Treatment Control BMPs In Receiving Waters Is 
Unsupported By Federal Law And Inconsistent With State Law 

The Tentative Order Finding E.7 (page 14) states that ”[u]rban runoff treatment and/or mitigation 
must occur prior to the discharge of urban runoff into a receiving water.”  Given Finding D.3.c., 
which states that all natural drainages that carry urban runoff are “both an MS4 and a receiving 
water,” Finding E.7 presents significant practical issues for the placement of treatment control 
BMPs and creates a legal conundrum.  Moreover, the Finding is based on a misinterpretation of 
CWA regulations and misconstrues USEPA guidance on storm water treatment BMPs.   

Finding E.7 apparently is intended to support Tentative Order revisions to the Standard Urban 
Storm Water Mitigation Plan (SUSMP) requirements for Priority Developments.  Tentative Order 
Section D.1.d.(6)(c) (page 28) is a new provision that provides, “All treatment control BMPs 
must be located so as to infiltrate, filter, or treat runoff prior to its discharge to any waters of the 
U.S.,” except where multiple projects use shared treatment.  Section D.1.d.(6)(f) (page 28) 
provides that treatment control BMPs for all Priority Development Projects must be 

                                                 
2 Even under Justice Kennedy’s concurring opinion, the determination of a “significant nexus” 
must be made on a case-by-case basis.  See 126 S. Ct. at 2250-51. 
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“implemented close to pollutant sources (where shared BMPs are not proposed), and prior to 
discharging into waters of the U.S.” (emphasis added).  The corresponding provision in the third 
term permit, provides that such BMPs be “implemented close to pollutant sources, when 
feasible, and prior to discharging into receiving waters supporting beneficial uses” (emphasis 
added).  Finally, and most directly, Section D.1.d.(6)(g) (page 29) provides that treatment 
control BMPs must “[n]ot be constructed within a waters of the U.S. or waters of the State” 
(emphasis added).  The addition of “waters of the state” to this provision further exacerbates the 
problem.  “Waters of the state” includes “any surface water, groundwater, including saline 
waters, within the boundaries of the state.”  Including this expansive term in Section D.1.d(6)(g) 
would impose extreme limitations on the location of treatment BMPs and greatly interfere with 
Copermittees’ ability to achieve needed water quality improvements.   

The revised language of the Tentative Order severely limits the potential locations for 
installation of treatment control BMPs.  See Attachment B (pages 6-7).  Given the lack of any 
proper legal or factual basis for these limitations, the Regional Board should strike Finding E.7 
and the corresponding SUSMP revisions from the Tentative Order. 

A. Neither The USEPA Regulation Nor The USEPA Guidance Cited In The 
Finding Provide Legal Support For The Finding or the Revised SUSMP 
Provisions 

1. 40 CFR 131.10(A) Addresses Only Designated Beneficial Uses; It Does 
Not Prohibit The Use Of A Water Body For Incidental Waste Assimilation 
Or Conveyance 

Tentative Order Finding E.7 and the corresponding discussion in the Fact Sheet cite to 
regulations in 40 CFR Part 131, which govern the development of water quality standards.  
Section 131.10(a) provides: 

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.  In no case shall a State adopt 
waste transport or waste assimilation as a designated use for any 
waters of the United States.  (Emphasis added.) 

On its face, this provision clearly does not prohibit or support the prohibition of construction of 
treatment control BMPs in waters of the U.S..  It merely prohibits a state from adopting “waste 
transport” or “waste assimilation” as a designated use for purposes of developing water quality 
standards.  It says nothing about, and has nothing to do with, the incidental use of a water body 
for those purposes. 

The “legislative history” of 40 CFR 131.10(a) does not indicate that the “In no case” language 
was meant to prohibit the construction of treatment control BMPs in receiving waters.  USEPA 
adopted Part 131 in 1983.  It revised and consolidated in the new Part 131 existing regulations 
previously found in 40 CFR Parts 120 and 35, which governed the development, review, 
revision and approval of water quality standards.  In 1982, Section 35.1550(b)(2) provided that 
the water quality standards of each state should: 
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Specify appropriate water uses to be achieved and protected, 
taking into consideration the use and value of water for public 
water supplies, propagation of fish, shellfish, and wildlife, 
recreation purposes, and agricultural, industrial, and other 
purposes, and also taking into consideration their use and value 
for navigation. 

In USEPA’s proposed rule to establish Part 131, the language from 40 CFR 35.1550(b)(2) was 
maintained: 

Each State must specify appropriate water uses to be achieved 
and protected.  The classification of the waters of the State must 
take into consideration the use and value of water for public water 
supplies, protection and propagation of fish, shellfish and wildlife, 
recreation in and on the water, agricultural, industrial, and other 
purposes including navigation.   

47 Fed. Reg. 49234, at 49247 (October 29, 1982).  In the final rule, USEPA added the “In no 
case” language without discussion.  In a “Summary of the Changes Made in the Proposed 
Regulation” table, USEPA simply stated:  “Statement added to [131.10(a)] prohibiting 
designating a stream for waste transport or assimilation.”  48 Fed. Reg. 51400, at 51404 
(November 8, 1983) (emphasis added).  The most that can be said, therefore, is that USEPA 
added the “In no case” language to avoid the prospect of states developing water quality 
standards to protect a stream for the beneficial use of waste assimilation or transport.  There is 
nothing in the preambles to either the proposed or final rules to suggest USEPA intended the 
provision to prohibit construction of treatment control BMPs in receiving waters.  Finding E.7 
suggests that allowing construction of treatment control BMPs in a receiving water would be 
“tantamount to accepting waste assimilation as an appropriate use for that water body.”  The 
extent to which any assimilation and transport of waste is “appropriate” as an existing or 
incidental use is determined in accordance with state policy and water quality standards, 
including TMDLs.  The CWA regulations cited in the Finding speak only to those uses that 
should and should not be identified as “designated uses” for the purpose of developing such 
water quality standards.  

2. USEPA’s Part 2 Guidance Clearly Contemplates That Construction Of 
Treatment Control BMPs In Receiving Waters May Be The Best If Not 
Only Option 

The USEPA guidance cited in Finding E.7 and the Fact Sheet does not support prohibition of 
treatment control BMP construction in receiving waters.  The Finding cites USEPA’s Guidance 
Manual for the Preparation of Part 2 of the NPDES Permit Applications for Discharges from 
Municipal Separate Storm Sewer Systems (November 1992) (“Part 2 Guidance”).  Section 6 
generally discusses the proposed management program and Section 6.4 specifically addresses 
structural controls.  Because a CWA Section 404 permit might be required for some structural 
controls, including control projects that involve the discharge of dredged or fill material into 
waters of the U.S., including wetlands, the guidance suggests that municipalities should try to 
avoid locating such controls in natural wetlands: 

Applicants should note that CWA Section 404 permits may be 
required for some structural controls, including any control 
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projects that involve the discharge of dredged or fill material into 
waters of the United States, including wetlands.  States may also 
require permits that address water quality and quantity.  To the 
extent possible, municipalities should avoid locating structural 
controls in natural wetlands.  Before considering siting of 
controls in a natural wetland, the municipality should 
demonstrate that it is not possible or practicable to construct them 
in sites that do not contain natural wetlands, and that the use of 
other nonstructural or source controls are not practicable or as 
effective.  In addition, impacts to wetlands should be minimized by 
identifying those wetlands that are severely degraded or that 
depend on runoff as the primary water source.  Moreover, natural 
wetlands should only be used in conjunction with other 
practices, so that the wetland serves a “final polishing” function 
(usually targeting reduction of primary nutrients and sediments).  
Finally, practices should be used that settle solids, regulate flow, 
and remove contaminants prior to discharging storm water into a 
wetland. 

Part 2 Guidance at p. 6-21 (emphasis added).  Rather than supporting a prohibition of 
constructing structural BMPs in receiving waters, this guidance clearly contemplates that 
construction of such controls sometimes will be the best, if not only, option for treating storm 
water.  Moreover, rather than an overriding concern for water quality, the guidance appears 
primarily concerned with the burden of having to obtain a CWA Section 404 permit if 
construction results in dredged or fill material being discharged into wetlands. 

Thus Finding E.7 and the additional and revised SUSMP provisions at Section D.1(d)(6) of the 
Tentative Order are made without legal or factual support.  This Finding and the proposed 
prohibitions on construction of structural treatment BMPs in receiving waters should be stricken 
from the Tentative Order. 

B. The Proposed Prohibition Is Inconsistent With Water Code 13360(a)’s 
Prohibition On Specifying How Discharge Requirements Are To Be Met 

The Tentative Order establishes waste discharge requirements for discharges of urban runoff.  
In establishing these requirements, the Porter Cologne Water Quality Control Act makes it 
abundantly clear that the Regional Board may order Copermittees to comply with the 
requirements, but it may not specify how they comply with the order.  Water Code Section 
13360(a) provides: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or the 
particular manner in which compliance may be had with that 
requirement, order, or decree, and the person so ordered shall be 
permitted to comply with the order in any lawful manner.  
(Emphasis added.)   

As discussed above, it is not unlawful for Copermittees to construct treatment control BMPs in 
receiving waters.  Accordingly, Section 13360(a) prohibits the Regional Board from specifying 
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that such BMPs must be located prior to discharge into receiving waters in an effort to achieve 
desired reductions in storm water pollution as required by the Tentative Order.  Thus Finding 
E.7 and the proposed prohibitions on construction of structural treatment BMPs in receiving 
waters at Tentative Order Section D.1.(d)(6) should be stricken from the Tentative Order. 

III. The Finding That All Requirements In The Order Are Necessary To Meet The MEP 
Standard Is Unsubstantiated And Appears Designed To Avoid The Requirements 
Of California Law Applicable To Permit Requirements Imposed By The State In 
The Exercise Of Its Reserved Jurisdiction 

Finding E.6 of the Tentative Order provides: 

Requirements in this Order that are more explicit that the federal 
storm water regulations in 40 CFR 122.26 are prescribed in 
accordance with the CWA Section 402(p)(3)(B)(iii) and are 
necessary to meet the MEP standard.  (Emphasis added.) 

Finding E.6 is made without any identification of the “more explicit” provisions to which it refers 
and without the necessary analysis to support its conclusion that each such requirement is 
“necessary to meet the MEP standard.”  Moreover, Finding E.6 appears to be a “defensive 
finding” designed to avoid the requirements of Water Code Section 13241, which, together with 
Water Code Section 13263, requires the Regional Board to take economic considerations into 
account before adopting permit requirements that are more stringent than federal law requires.  
Moreover, to the extent that the Tentative Order imposes requirements more stringent than 
federal law requires, such requirements may be unfunded mandates prohibited by the California 
Constitution. 

Because Finding E.6 refers to unspecified provisions of the Tentative Order and is not 
supported by any factual analysis of such provisions, it must be removed from the Order. 

A. The Regional Board Cannot Simply Declare That All “More Explicit” 
Requirements In The Order Are Necessary To Meet MEP; It Must Identify 
Such Provisions and Demonstrate Why Each Requirement Is Mandated By 
Federal Law And Support Each Requirement With An Appropriate Finding 

Relying on California Supreme Court precedent, the State Board has held that, not only must 
waste discharge requirements or an NPDES permit be supported by findings, but also, in order 
to withstand challenge, the findings must be supported by substantial evidence.  In Order No. 
WQ 95-4, reviewing an NPDES permit issued by the San Francisco Bay Regional Board, the 
State Board agreed with petitioners’ contention that the findings (particularly Findings 17 and 
18) were inadequate.  Citing Topanga Association for a Scenic Community v. County of Los 
Angeles, 11 Cal. 3d 506, 515 (1974), the State Board found that Findings 17 and 18 did not 
“bridge the analytic gap between the raw evidence and ultimate decision or order.”  Order No. 
WQ 95-4 at p. 23.   

In Topanga, the California Supreme Court analyzed Section 1094.5 of the Code of Civil 
Procedure, which addresses the procedure for judicial review of adjudicatory decisions rendered 
by administrative agencies.  “11 Cal. 3d at 514-15.  Section 1095.4 clearly contemplates that at 
minimum, the reviewing court must determine both whether substantial evidence supports the 
administrative agency’s findings and whether the findings support the agency’s decision.”  Id. 
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Without identifying each of the “more explicit” requirements of the Tentative Order and 
demonstrating such requirements are necessary to meet the MEP standard, the Tentative Order 
lacks the requisite substantial evidence to support the conclusion that all such requirements are 
necessary to meet the MEP standard. 

B. In Particular, The MEP Finding is Not Supported By Any Analysis in the 
Fact Sheet 

In order to provide the substantial evidence necessary to support the MEP finding, the Regional 
Board would have to identify each “more explicit” requirement and establish that each such 
requirement in fact meets the definition of MEP.  The Fact Sheet discussion of Finding E.6 
makes no attempt to provide any factual analysis in support of the Finding.  Fact Sheet at 68.  
The Fact Sheet is merely a summary of the Regional Board’s reserved authority to implement 
its own standards and requirements, provided they are at least as stringent as those mandated 
by the CWA and federal regulations.  The Fact Sheet further discusses the Regional Board’s 
authority under CWA Section 402(p)(3)(B)(iii), which provides the statutory basis for the MS4 
permitting program.  Finally, the Fact Sheet refers to USEPA guidance, which “supports 
increased specificity in storm water permits . . . and expanded or better-tailored BMPs in 
subsequent permits, where necessary, to provide for the attainment of water quality standards.”  
Id. at 69.   

This Fact Sheet discussion may support increased specificity and more tailored BMPs, where 
needed, provided that the need for more specificity is supported by an evaluation of need for 
more specificity.  The Fact Sheet does nothing to support the broad conclusion that all such 
“more specific” or “more explicit” requirements are “necessary to meet the MEP standard.”3  
Accordingly, Finding E.6 is not supported by substantial evidence and should be deleted from 
the Tentative Order. 

C. To The Extent The Tentative Order Imposes Requirements That, Rather 
Than Meeting MEP, Go Beyond MEP, Or Otherwise Represent The Exercise 
Of The State’s Reserved Jurisdiction To Impose Requirements That Are Not 
Less Stringent Than The Federal CWA Mandate, The City of Burbank 
Decision Requires The Regional Board To Comply With State Law, 
Including The Requirement To Consider Economic Factors 

In City of Burbank v. State Water Resources Control Board, 35 Cal. 4th 613 (2005), the 
California Supreme Court held that when a regional board issues an NPDES permit with 
requirements more stringent than what federal law requires, state law requires that the regional 
board take into account economic factors, including the discharger’s cost of compliance.  Id. at 
618.  Specifically, the court ruled that, where permit restrictions exceed the requirements of the 
Clean Water Act, the regional board must comply with Sections 13263 and 13241 of the Porter 
Cologne Water Quality Control Act.  Id. at 626.  Read together, Sections 13263 and 13241 
require regional boards to take into account economic considerations when adopting waste 
discharge requirements. 

                                                 
3  Given that the Fact Sheet and Tentative Order provide no analysis of the Tentative Order 
requirements in relation to the MEP standard, the County reserves its right to comment on the 
definition of MEP contained in the Tentative Order at C-5, and the Fact Sheet at 35-36, should 
the need for analysis of requirements in light of the MEP standard arise in the future.   
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As noted above, by stating that the “more specific” or “more explicit” requirements in the 
Tentative Order are necessary to meet the MEP standard (i.e., the federal requirement), without 
any support in the Fact Sheet, Regional Board staff appear to be making a defensive finding 
designed to ward off challenges that, in adopting the Tentative Order, the Regional Board failed 
to take into account economic considerations for those requirements that exceed the federal 
CWA mandate.   

However, the California Supreme Court made clear in City of Burbank that whether, on the one 
hand, a permit requirement is mandated by federal law, or, on the other hand, is the exercise of 
the state's reserved jurisdiction to impose its own requirements so long as they are at least as 
stringent, is an issue of fact.  Id. at 627.  Thus the Regional Board cannot seek to cloak its more 
stringent requirements in the broad assertion that all such requirements are required to meet the 
MEP standard.  That finding cannot be supported without a factual determination whether each 
such requirement is indeed “necessary to meet the MEP standard.”  The finding that all more 
“explicit” requirements in the Tentative Order are “necessary to meet the MEP standard” is an 
example of this.  The Court in City of Burbank remanded the case to the trial court to decide 
whether certain requirements were “more stringent” and thus should have been subject to 
economic considerations in accordance with California law.  Id.   

To the extent the Tentative Order does include requirements that, in fact, do go beyond the 
federal mandate (which Copermittees believe it does), the Regional Board must subject such 
requirements to the required economic analysis as required by state law.  Many such 
requirements are identified in Attachment B.  For example, see the discussion of the Tentative 
Order’s prescriptive JURMP provisions in Attachment B (pages 8-21) and the Fiscal Analysis 
provisions in Attachment B (pages 23-26). 

D. To The Extent The Requirements Of The Tentative Order Exceed Federal 
Law, They Are Unfunded Mandates Under The California Constitution 

In addition to considering economic factors, to the extent the Regional Board has true choice or 
discretion in the manner it implements federal law, and chooses to impose costs on Copermittee 
that are not mandated by federal law, the state will have to fund the costs of complying with the 
requirements. 

Under article XIII B, Section 9(b) of the California Constitution, federally mandated 
appropriations include “mandates of . . . the federal government which, without discretion, 
require an expenditure for additional services or which unavoidably make the providing of 
existing services more costly.”  Sacramento v. California (Sacramento II), 50 Cal. 3d 51, 71 
(1990) (quoting Cal. Const. art. XIII B, § 9(b)) (emphasis in original).  In contrast, federal 
mandates that impose costs on local agencies do not require reimbursement by the state.  
Hayes v. Commission on State Mandates, 11 Cal. App. 4th 1564, 1593 (1992).  This includes 
when a state implements a statute or regulation in response to a “federal mandate so long as 
the state had no ‘true choice’ in the manner of implementation of the federal mandate.”  Id. 
(citing Sacramento II). 

In contrast, article XIII B, Section 6 of the California Constitution requires the state to reimburse 
local governments for the costs associated with a new program or higher level of service 
mandated by the Legislature or any state agency.  Cal. Const. art. XIII B, § 6.  Costs imposed 
on local agencies by the federal government “are not mandated by the state and thus would not 
require a state subvention.”  Hayes, 11 Cal. App. 4th at 1593. 
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Thus, under both Hayes and Sacramento II, if the state has a “true choice” or discretion in the 
implementation of the federal law, then the state cannot avoid its reimbursement function under 
Section 6.  “If the state freely chose to impose the costs upon the local agency as a means of 
implementing a federal program then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government.”  Hayes, 
11 Cal. App. 4th at 1594.  Therefore, federal law giving discretion to the states does not 
constitute a federal mandate. 

In relation to Finding E.6 regarding “more explicit requirements,” the Fact Sheet states that 
“CWA section 402(p)(3)(B)(iii) clearly provides states with wide-ranging discretion, stating that 
municipal storm water permits “[s]hall require controls to reduce the discharge of pollutants to 
the maximum extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the Administrator or the 
State determines appropriate for the control of such pollutants.”  Fact Sheet at 68 (emphasis 
added).   

In the Report of Waste Discharge (ROWD) for the Tentative Permit, Copermittees described the 
extensive evaluations they have performed to identify weaknesses in their MS4 program.  
Where weaknesses were identified, the Copermittees recommended additional and more 
stringent BMPs to address them.  While Regional Board staff accepted some of these 
recommendations in the Tentative Order, the Tentative Order includes other new requirements 
that lack any similar foundation in program analysis and evaluation.  We would argue that these 
are not only “discretionary,” but impose unnecessary financial burdens on the Copermittees. 

The Regional Board should require its staff to identify those requirements that are not based 
upon Copermittee recommendations in the ROWD and determine whether such requirements 
indeed are necessary to meet the federal standard.  If not, they should be deleted from the 
Order.   

IV. The Tentative Order Impermissibly Imposes Third-Party Obligations On 
Copermittees 

Finding D.3.d of the Tentative Order states that MS4 operators “cannot passively receive and 
discharge pollutants from third parties” and that where these operators do so, they “essentially 
accept[ ] responsibility” for such illicit discharges.  Section D.3.h. of the Tentative Order would 
hold Copermittees responsible for sewage overflows and infiltration that may discharge into their 
MS4s, regardless of whether Copermittees owned or controlled the sewage system   

To the extent the Tentative Order imposes obligations on Copermittees that are properly the 
responsibility of others (e.g., the Regional Board, sanitary sewer districts, etc.) or over whom 
Copermittees otherwise have no control, the County objects. 

A. Although The Copermittees May Have A Role In Regulating Industrial And 
Construction Sites, The Order Impermissibly Requires Copermittees To 
Assume Responsibilities Duplicating The Regional Board’s 
Responsibilities Under The Statewide General Storm Water Permitting 
Programs 
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Under the Tentative Order, discharges from industrial and construction sites are subject to dual 
(state and local) regulation.  See Tentative Order, Finding D.3.a.  The Finding and Fact Sheet 
acknowledge that many industrial and construction sites are subject to the General Industrial 
Permit4 and the General Construction Permit,5 adopted by the State Board and enforced by the 
Regional Board, but claim that USEPA supports an approach holding the Copermittees 
responsible for the control of discharges from industrial and construction sites in their 
jurisdictions. 

While the Copermittees may have a role in regulating industrial and construction sites, to the 
extent that the Tentative Order requires the Copermittees to assume responsibilities which 
either duplicate the Regional Board’s responsibilities for the statewide general permitting 
program or are more extensive than those mandated under the CWA regulations applicable to 
MS4s, the County objects. 

1. Duplication Of The Regional Board’s Responsibilities Under Statewide 
General Permits  

Contrary to the assertion made in the Fact Sheet at 51-51 and Finding D.3.a, USEPA in fact 
rejected placing responsibility for regulating discharges from industrial sites (including certain 
construction sites6) with municipalities.  In USEPA’s proposed Phase I storm water regulations, 
USEPA actually considered placing responsibility for industrial discharges through MS4s with 
the local municipalities (see 55 Fed. Reg. 47990, at 47997 (Nov. 16, 1990)), but ultimately 
rejected this approach, placing the responsibility for regulating industrial discharges through 
MS4s with the state and/or regional boards and requiring industrial dischargers to obtain their 
own permits.  Id. at 48000.  According to USEPA, “this approach . . . address[ed] the concerns 
of municipalities that they lack sufficient authority and resources to control all industrial 
contributions to their storm sewers and will be liable for discharges outside of their control.”  Id. 
at 48001.  Instead of having responsibility for industrial site discharges, municipalities would 
only have “an important role in source identification and the development of pollutant controls” 
for industries that discharged through MS4s.  Id. at 48000.   

Furthermore, the Fact Sheet’s reliance on the Phase II storm water regulations is misplaced.  
First, the Phase II regulations do apply to Phase I permits.  Even if they are relevant to medium 
and large MS4s, the Phase II regulations only provide that small MS4s are to develop and 
implement ordinances or other regulatory mechanisms to require erosion and sediment controls 
for construction sites, as well as sanctions to ensure compliance, to the extent allowable under 
state, local or tribal law.  40 C.F.R. § 122.34(b)(4)(ii)(A) (emphasis added).  This provision 
clearly does not make the Copermittees responsible for erosion and sediment from construction 

                                                 
4 The “General Industrial Permit” refers to State Water Resources Control Board Water Quality 
Order No. 97-03-DWQ National Pollutant Discharge Elimination System General Permit No. 
CAS000001, Waste Discharge Requirements for Discharges of Storm Water Associated with 
Industrial Activities Excluding Construction Activities. 
5 The “General Construction Permit” refers to State Water Resources Control Board Order No. 
99-08-DWQ National Pollutant Discharge Elimination System General Permit No. CAS000002, 
Waste Discharge Requirements for Discharges of Storm Water Runoff Associated with 
Construction Activity. 
6 “Industrial activity” is defined to include construction activity that results in the disturbance of 
more than five acres of total land area.  40 C.F.R. § 122.26(b)(14)(x). 
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sites.  Nor does it provide the Regional Board with authority to shift its responsibility for 
regulating construction site storm water to the Copermittees by requiring them to establish a 
duplicative program. 

In fact, in the USEPA Storm Water Phase II Compliance Assistance Guide cited to in the Fact 
Sheet, USEPA explicitly says that in order to aid construction site operators to comply with both 
local requirements and their own NPDES permit, the Phase II Final Rule includes a provision 
that “allows the NPDES permitting authority to reference a ‘qualifying . . local program’ in the 
NPDES general permit for construction.”  USEPA Storm Water Phase II Compliance Assistance 
Guide, p. 4-32.  This means that if a small municipality has a construction permit program that 
satisfies the NPDES requirements of the general construction permit program, then the site 
operator’s compliance with the local program would constitute compliance with the General 
Construction Permit.  In other words, USEPA does not require small MS4s to assume the 
construction permit obligations of the Regional Board; it simply allows small MS4s to take on 
those obligations.  Id.  

Thus, rather than supporting an approach that would have municipalities duplicating the 
responsibilities of the State under the statewide general industrial and construction permits, 
USEPA’s regulations seek to avoid such duplication, clearly placing responsibility for discharges 
from industrial and construction sites with the State and the site discharger. 

2. Proper Limits Of The Copermittees’ Obligations 

The scope of obligations that can be legitimately imposed on the Copermittees with respect to 
discharges from industrial and construction sites is narrow.  The Copermittees are required to 
demonstrate adequate legal authority to control the contribution of pollutants to the MS4 by 
storm water discharges associated with industrial activity (which includes certain construction 
sites).  40 C.F.R. § 122.26(d)(2)(i)(A).  They are also required, to the extent practicable and 
applicable, to describe in their MS4 permit application a proposed program to monitor and 
control pollutants in storm water discharges to MS4s from certain industrial sites and a 
proposed program to implement and maintain structural and non-structural BMPs to reduce 
pollutants in storm water runoff from construction sites to MS4s.  40 C.F.R. §§ 
122.26(d)(2)(iv)(C) and (D); 40 C.F.R. § 122.26(d)(2)(viii).  Tentative Order requirements that 
have the Copermittees duplicating the State’s program for industrial and construction sites and 
diverting resources to sites that are not significant sources of pollutants are poor public policy. 

B. Simply Because A Municipality Has An Obligation To Establish And 
Enforce Prohibitions Against Illicit Discharges Does Not Mean It Ise 
“Responsible For” Such Discharges; Copermittees Only Have The Power 
To Establish And Enforce Prohibitions Against Illicit Discharges And To 
Pursue Violations Of Such Prohibitions When They Are Identified 

Finding D.3.d. states that operators of MS4s “cannot passively receive and discharge pollutants 
from third parties” and that where these operators do so, they “essentially accept[ ] 
responsibility” for such illicit discharges.  As support for this contention, the Fact Sheet cites to 
Section 402(p) of the CWA, which requires municipal NPDES permits to “include a requirement 
to effectively prohibit non-storm water discharges into the storm sewers.”  See 33 U.S.C. 
§ 1342(p)(3)(B)(ii). 
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Simply because a municipality has an obligation to establish and enforce prohibitions against 
illicit discharges does not mean they are “responsible for” such discharges.  Nor does anything 
in the Porter Cologne Act or the CWA support such a contention.  The Copermittees do not and 
cannot physically control discharges into their MS4s, and short of blocking all storm drains, 
cannot prevent all illicit discharges from occurring.  Rather, the Copermittees only have the 
power to establish and enforce prohibitions against illicit discharges, to educate the public 
concerning the prohibitions and to pursue violations of such prohibitions when they are 
identified. 

USEPA made this clear in the preamble to the Phase I Storm Water Regulations when it stated 
that under the regulations, municipal applicants would be required “to develop a recommended 
site-specific management plan to detect and remove illicit discharges (or ensure they are 
covered by an NPDES permit) and to control improper disposal to municipal separate storm 
sewer systems.”  55 Fed. Reg. 47990, at 48037 (Nov. 16, 1990) (“Phase I Storm Water 
Rulemaking”). 

Moreover, Copermittees may lack legal jurisdiction over storm water discharges into their 
systems from some state and federal facilities, utilities and special districts, Native American 
tribal lands, waste water management agencies and other point and non-point source 
discharges otherwise permitted or controlled by the Regional Board.  Similarly, certain activities 
that generate pollutants present in storm water runoff may be beyond the ability of the 
Copermittees to control.  Examples of these include operation of internal combustion engines, 
atmospheric deposition, brake pad wear, tire wear and leaching of naturally occurring minerals 
from local geography.   

Accordingly, the County recommends the modification of Finding D.3.d. to acknowledge the 
limitations of the Copermittees’ authority to control certain discharges and activities beyond their 
regulatory jurisdiction. 

C. The Tentative Order Would Impose Requirements With Respect To Sewage 
Overflows And Infiltration That The State Board Specifically Stayed In The 
Current Permit And Which Are Duplicative To Requirements Imposed By 
the State Board And Regional Board 

Section D.4.h. of the Tentative Order would hold Copermittees responsible for sewage 
overflows and infiltration that may discharge into their MS4s, regardless of whether 
Copermittees owned or controlled the sewage system.  The current permit contains a similar 
provision.  See Section F.5.f. of R9-2002-0001.  However, because the owners of sewage 
systems at issue already were regulated by sanitary sewer NPDES permits, the State Board 
issued a stay of this provision.  See State Board Order No. WQ 2002-0014.  Having a dual 
system of regulation of the sanitary sewers, the Board found, could lead to “significant confusion 
and unnecessary control activities.”  WQ 2002-0014 at p. 8.  With the State Board’s adoption of 
statewide general waste discharge requirements for sanitary sewer systems (Order No. 2006-
0003-DWQ) and the Regional Board’s own waste discharge requirements for sewage collection 
agencies (R9-2007-0005), the newly proposed requirements of the Tentative Order would likely 
result in even greater “confusion and unnecessary control activities.” 
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Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting the State Board’s decision have changed, the Regional Board should 
remove this provision so as to reduce duplicity of effort and the implementation of unnecessary 
control activities.7   

V. The Tentative Order’s Requirements For Fiscal Analysis Exceed Federal Law And 
Have No Foundation In State Law 

Section F (at p. 74) of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit and conduct a fiscal analysis of the capital and operating 
costs of its program, as required by the federal regulations.  However, in addition, Section F 
requires the fiscal analysis to include “a qualitative or quantitative description of fiscal benefits 
realized from implementation of the storm water protection program.”  Section F further requires 
each Copermittee to submit to the Regional Board a “Business Plan that identifies a long-term 
funding strategy for program evolution and funding decisions.”  While the County agrees with 
Regional Board staff that there is an identified need to prepare a fiscal reporting strategy to 
better define the expenditure and budget line items and to reduce the variability in the reported 
program costs (and have committed to do so in the ROWD), the County takes exception to the 
requirements to identify the fiscal benefits realized from the program and develop a long-term 
funding strategy and business plan.  These requirements are not required by federal law and 

                                                 
7 The Regional Board also should delete Finding D.3.e., which provides that “pollutant 
discharges into MS4s must be reduced to the MEP” (emphasis supplied).  This statement is 
inconsistent with federal law and State Board precedent.  MS4 permit requirements are dictated 
by CWA section 402(p)(3)(B), which provides that permits for discharges “from” MS4s shall 
require controls to reduce the discharge of pollutants to the maximum extent practicable.  33 
U.S.C. § 1342(p)(3)(B)(iii).  Such permits also must include a requirement to effectively prohibit 
non-storm water discharges “into” the storm sewers.  33 U.S.C. § 1342(p)(3)(B)(ii).  The CWA is 
thus very clear that except for non-storm water discharges, municipal storm water permits may 
only apply the MEP standard to discharges from MS4s, not into MS4s. 
 
This was the conclusion of the State Board in In re Building Industry Association of San Diego 
County, Order WQ 2001-15.  Agreeing with petitioner’s argument that the CWA authorizes 
permits only for discharges “from” MS4s, the State Board stated:   
 

We find the permit language is overly broad because it applies the MEP standard not 
only to discharges “from” MS4s, but also to discharges “into” MS4s. . . . [T]he specific 
language in this prohibition too broadly restricts all discharges “into” an MS4, and does 
not allow flexibility to use regional solutions, where they could be applied in a manner 
that fully protects receiving waters. 
 

Order WQ 2001-15 at p. 9-10.  Finding D.3.e., accordingly, should be deleted. 
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are not based upon any analysis of whether they are necessary for the Copermittee programs, 
which the Copermittees have funded successfully for 16 years.  See discussion in Attachment B 
(pages 23-26). 

Federal law requires neither a business plan nor identification of fiscal benefits of the MS4 
program.  The federal regulations require only that Copermittees provide, for each fiscal year to 
be covered by the permit, 

[A] fiscal analysis of the necessary capital and operation and 
maintenance expenditures necessary to accomplish the activities 
of the program under paragraphs (d)(2)(iii) and (iv) of this section.  
Such analysis shall include a description of the source of funds 
that are proposed to meet the necessary expenditures, including 
legal restrictions on the use of such funds. 

40 CFR 122.26(d)(2)(vi). 

Nor does state law require  a business plan or identification of fiscal benefits.  Section 13377 of 
the Water Code, which the Fact Sheet cites in support for the fiscal analysis requirement, simply 
requires the Regional Board to issue waste discharge requirements that apply and ensure 
compliance with all applicable provisions of the CWA.  Because the CWA does not require a 
business plan or identification of fiscal benefits, neither does Section 13377 of the Water Code. 

According to the Fact Sheet, the requirement for a business plan, including a long-term funding 
strategy, and the requirement to identify fiscal benefits are based on recommendations in 
guidance from the National Association of Flood and Storm water Management Agencies 
(NAFSMA).  Fact Sheet at 111.  These recommendations were prepared for small MS4s as a 
basis for developing fee-based programs and have no relevance to the Copermittees MS4 
programs.  This is discussed in more detail in the Attachment B (page 26).   

Given that these Section F requirements are not required by state or federal law and are based 
on recommendations by NAFSMA that were not intended for Phase I MS4s, the County 
requests that Provision F of the Tentative Order be revised consistent with the requirements of 
applicable law.  

VI. The Proposed Order Is Increasingly Prescriptive Without The Appropriate 
Findings Of Fact And Legal Or Technical Justification 

A. The Prescriptive Nature of the Tentative Order is Inconsistent with Both 
State and Federal Law 

The Tentative Order, both generally and particularly with respect to the JURMP/SUSMP 
requirements, is unlawfully prescriptive under Section 13360 of the Water Code and does not 
comport with the MS4 programs envisioned by USEPA in the CWA implementing regulations 
and subsequent USEPA guidance.  

1. The Tentative Order Mandates The Particular Manner Of Achieving 
Compliance, Rather Than Allowing Compliance “In Any Lawful Manner” 
as Required by State Law 
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In its current form, the Tentative Order, not including its five separate attachments, is over 80 
pages in length.  By comparison, the current permit is approximately 80 pages in length 
including its five attachments.  The principal reason for this added length is that the Regional 
Board staff continues to add detailed requirements that usurp the Copermittees’ right to 
determine how best to achieve the performance goals set out in the CWA regulations and the 
Tentative Order.  This approach is unduly prescriptive and in direct conflict with Water Code 
Section 13360 which, as previously discussed, states: 

No waste discharge requirement or other order of a regional board 
or the state board or decree of a court issued under this division 
shall specify the design, location, type of construction, or particular 
manner in which compliance may be had with that requirement, 
order, or decree, and the person so ordered shall be permitted to 
comply with the order in any lawful manner. 

Cal. Water Code § 13360(a) (emphasis added).   

Section 13360 grants a Copermittee unlimited authority to determine how best to meet the 
substantive obligations imposed under its storm water permit.  This authority enables a 
Copermittee to constantly improve its programs while ensuring that its resources are used in the 
most efficient manner possible.  During the term of the third-term permit, the Copermittees 
extensively evaluated the effectiveness of their programs.  Based on these assessments, the 
Copermittees determined that most aspects of their programs were working well and identified 
areas that could be improved.  Based on these assessments, the Report of Waste Discharge 
recommended the Regional Board reissue the permit substantially in its current form with the 
recommended changes designed to address needed improvements.  While the Tentative Order 
reflects some of the Copermittees’ recommendations, it also includes many additional 
requirements that increase the burdens on Copermittees’ resources without any demonstration 
that they will achieve commensurate water quality improvements.8

The Regional Board cannot and should not ignore the limitations on its statutory authority.  
While the Regional Board may set performance goals for the Copermittees, it cannot tell the 
Copermittees how to achieve these goals. 

2. The Clean Water Act Regulations Were Designed To Preserve Flexibility 
And Allow Municipal Copermittees To Fashion Storm Water Management 
Programs Meeting Their Local Needs And Circumstances 

When enacting the 1987 amendments to the CWA, which added the municipal storm water 
permit requirements, Congress was aware of the difficulties in regulating discharges from MS4s 
solely through traditional end-of-pipe treatment.  See 55 Fed. Reg. at 48037-38.  In earlier 

                                                 
8 Ironically, the issue of prescriptive MS4 permits has been addressed by the Regional Board’s 
own legal counsel.  As noted in the County of San Diego’s comments on Tentative Order No. 
2001-01 (“San Diego Comments”), in December 1997 the Regional Board staff sought advice 
concerning the permissible level of detail for municipal storm water permits.  See San Diego 
Comments, p. A-3.  In response, the Regional Board’s legal counsel stated that while storm 
water permits could set forth certain performance goals, they could not specify the manner of 
complying with such goals.  Id.  Similarly, legal counsel advised that storm water permits could 
not prescribe the particular pollution control strategies to be used by the permittees.  Id.  
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rulemakings, much of the criticism of the concept of subjecting discharges from MS4s to 
NPDES permits focused on the perception that “the rigid regulatory program applied to industrial 
process waters and effluents from [POTWs] was not appropriate for the site-specific nature and 
sources which are responsible for the discharge of pollutants from [MS4s].”  Id. at 48038. 

The water quality impacts of discharges from MS4s depend on a wide range of factors, 
including: the magnitude and duration of rainfall events, the time period between events, soil 
conditions, the fraction of land that is impervious to rainfall, land use activities, the presence of 
illicit connections, and the ratio of the storm water discharge to receiving water flow.  Id.  In 
enacting the 1987 amendments, Congress recognized that: 

[P]ermit requirements for [MS4s] should be developed in a flexible 
manner to allow site-specific permit conditions to reflect the wide 
range of impacts that can be associated with these 
discharges. . . . “All types of controls listed in subsection 
[402(p)(3)(C)] are not required to be incorporated into each 
permit.” 

Id. (quoting from 132 Cong. Rec. HI0576 (Daily Ed. Oct. 15, 1986) Conference Report). 

Consistent with Congressional intent, the Phase I Storm Water regulations “set[] out permit 
application requirements that are sufficiently flexible to allow the development of site-specific 
permit conditions.”  Id.  While USEPA believed that all municipalities should face essentially the 
same responsibilities and commitments for achieving the goals of the CWA, it “agree[d] that as 
much flexibility as possible should be incorporated into the [MS4] program.”  Id.9

USEPA’s Interim Permitting Approach is not inconsistent with the requirement of flexibility in 
MS4 permits.10  The guidance simply (and logically) provides that where existing BMPs are not 
adequately controlling the discharge of pollutants from MS4s, “expanded or better-tailored 
BMPs in subsequent permits” should be implemented.  61 Fed. Reg. at 43761.  More specific 
conditions or limitations may be appropriate in MS4 permits only where “adequate information 
exists” and only where “necessary and appropriate.”  Id.  In other words, USEPA does not 
suggest each iteration of the MS4 should necessarily become increasingly prescriptive; more 
detailed MS4 conditions only may be prescribed where necessary and appropriate.  The Interim 
Permitting Approach does not provide support for the Regional Board to make Copermittees’ 
MS4 permit ever more prescriptive simply for the sake of, for example, making it easier to 
enforce. 

The prescriptive approach mandated by the Tentative Order clearly is at odds with both 
Congress’ intent in enacting the municipal storm water program and with USEPA’s intent in 
implementing it.  Rather than allowing the Copermittees the flexibility to develop and implement 

                                                 
9 Notwithstanding that the Fact Sheet cites to the guidance in support of the prescriptive 
Tentative Order, USEPA’s mandate of flexibility is confirmed in USEPA’s Part 2 Guidance:  “The 
Part 2 application requirements provide each MS4 with the flexibility to design a program that 
best suits its site-specific factors and priorities. . . . [F]lexibility in developing permit conditions is 
encouraged by allowing municipalities to emphasize the controls that best apply to their MS4.”  
Part 2 Guidance, supra, at p. 6-1.   
10 Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 
Permits, 61 Fed. Reg. 43761 (August 26, 1996). 
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their own storm water management programs within the parameters set forth by USEPA, the 
Tentative Order would dictate more and more prescriptive programmatic requirements that are 
not warranted in the context of the Orange County Storm Water Program.  Attachment B 
identifies numerous such overly prescriptive requirements.  

B. To The Extent The Tentative Order’s Prescriptive Requirements Are 
Permissible And Appropriate, They Must Be Supported By Findings And A 
Fact Sheet Providing Legal And Technical Justification 

As discussed above, the requirements of the Tentative Order must be supported by a fact sheet 
and findings, which in turn must be supported by substantial evidence.  See, e.g., State Board 
Order No. WQ 95-4; State Board Order No. WQ 2001-15; Topanga Association for a Scenic 
Community v. County of Los Angeles, et al., supra at p. 8.  Even assuming the prescriptive 
nature of the Tentative Order did not run afoul of state and federal law as discussed above, it 
still would be fatally flawed in that the prescriptive requirements are not supported by a fact 
sheet providing legal or technical justification for the specific requirements nor are the 
requirements supported by adequate findings. 
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ATTACHMENT B 
 

ORANGE COUNTY TECHNICAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment B contains the principal technical comments of the County of Orange (the 
“County”) on Tentative Order No. R9-2007-0002 dated February 9, 2007 (“Tentative 
Order”).  Although the supporting Fact Sheet/Technical Report dated February 9, 2007 
(“Fact Sheet”) is referenced occasionally in this attachment, the County has not 
attempted to provide detailed comments on the Fact Sheet. 

These comments are divided into three sections:  (1) General Comments, (2) Findings, 
and (3) Permit Provisions.  The first section discusses the County’s global concerns with 
the Tentative Order, whereas the latter two sections address issues relating to specific 
parts of the Tentative Order.  At times, the issues and concerns raised will pertain to 
more than one section of the Tentative Order.   

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating 
to Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report 
to the Regional Board up to the close of the public comment period. 

GENERAL COMMENTS
 
TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” 
INSTEAD OF “EXCEEDANCE”  

 
In several instances the language in the Tentative Order has been changed from the 
prior Order (R9-2002-0001) to replace the term “exceedance” with the term “violation”. 
For example, “exceedances of water quality objectives” has been replaced with 
“violations of water quality objectives” (emphasis added).  In some cases, the change is 
inappropriate.   
 
The Tentative Order should use the term “exceedance” where it refers to a comparison 
of data with criteria such as water quality objectives that are relevant to evaluation of the 
data.  The Tentative Order should use the term “violation” when it is referring to a failure 
to comply with a prohibition or other requirement of the Tentative Order.  Careful use of 
these terms is important, because an “exceedance” does not equate with a “violation.”  
For example, while it may be useful to compare water quality monitoring data to 
receiving water quality objectives and use identified “exceedances” to target potential 
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problems areas and pollutants, it is inappropriate to make this same comparison and 
determine that there is a “violation”.   
 
The use of the term “violation” to refer to any exceedance detected would, in effect, be 
using the water quality objectives or other relevant reference criteria as de-facto 
numeric effluent limitations. 
 
The County requests modification of the Tentative Order language to use the word 
“exceedance” instead of “violation” when referring to the comparison of water quality 
monitoring data to reference criteria.  The locations in the permit where these changes 
should be made are: 

• Page 5, Finding C.7. 
• Page 7, Finding D.1.b. 
• Page 11, Finding D.3.d. 
• Page 12, Finding E.1. 
• Page 15, A.3. 

The term “violation” in this section is inconsistent with SWRCB Order WQ 99-05 
and needs to be modified to “exceedance “.  The iterative language in the 
receiving water limitations speaks to exceedances of water quality standards, not 
violations. 

• For Monitoring and Reporting Program Page 12.B.1., we recommend the 
following alternative language: 
 
“The wet weather program must, at a minimum, include collection of samples for those 
pollutants on the 303(d) list and/or are Permittee pollutants of concern   causing or 
contributing to violations of water quality standards within the watershed.” 
 

TENTATIVE ORDER IS OVERLY PRESCRIPTIVE AND DISMISSES THE 
IMPORTANCE OF THE DRAINAGE AREA MANAGEMENT PLAN   
 
The Fact Sheet states that the Tentative Order includes sufficient detailed requirements 
to ensure compliance and seemingly dismisses the DAMP as “procedural 
correspondence” which guides implementation and is not a substantive component of 
the Order.   
 
This permitting approach fundamentally shifts the level of program detail to the permit 
instead of the Drainage Area Management Plan (DAMP).  The increasingly prescriptive 
and detailed permits provisions continue to erode the flexibility and local responsibility of 
Copermittees for continued development and improvement of the MS4 program based 
upon their extensive and collective experience in managing the program.  This shift runs 
counter to the purpose and intent of the federal stormwater management program and 
as set forth in the federal CWA regulations and USEPA guidance. 
 
The CWA regulations speak to the necessity and importance of the stormwater 
management plan in the permitting process. The management program “shall include a 
comprehensive planning process…..to reduce the discharge of pollutants to the 
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maximum extent practicable using management practices, control techniques and 
system, design and engineering methods, and such other provisions which are 
appropriate……Proposed management program shall describe priorities for 
implementing controls”.  40 CFR 122.16(d)(2)(iv).  
 
A more flexible permitting approach sets the foundation for the Orange County Program 
and places upon the Copermittees the continuing responsibility of weighing economic, 
societal, and equity issues as they define the policies, standards and priorities to be 
employed in implementing the program.   
 
In fact the DAMP and local JURMPs are fundamental and necessary elements of the 
MS4 program since they serve as the primary policy and guidance documents for the 
program and describe the methods and procedures that will be implemented to reduce 
the discharge of pollutants to the maximum extent practicable and achieve compliance 
with the MS4 permit performance standards. While the management plans must 
effectively address and be in compliance with the permit requirements, the necessary 
detail and prioritization of efforts in doing so must remain at the local level and be 
described within the Drainage Area Management Plan, not the permit. 
 
The increasingly top down approach reflected in the Tentative Order also inadvertently 
reduces the ability of the Copermittees to adaptively manage their programs to meet the 
MEP standard.  This seems contrary to the discussion of MEP in the Fact Sheet, which 
stresses the dynamic aspects the MEP standard and the need for continuous response 
to assessments of the program.  “This Order specifies requirements necessary for the 
Copermittees to reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable (MEP).  However, since MEP is a dynamic performance standard 
which evolves over time as urban runoff management knowledge increases, the 
Copermittees’ urban runoff management programs must continually be assessed and 
modified to incorporate improved programs, control measures, best management 
practices (BMPs), etc. in order to achieve the evolving MEP standard.”1 and “Reducing 
the discharge of stormwater pollutants to the MEP requires Copermittees to assess 
each program component and revise activities, control measures, best management 
practices (BMPs), and measurable goals, as necessary to meet MEP”2.  Finally, “….the 
Copermittees’ urban runoff management programs to be developed under the Order are 
the Copermittees’ proposals of MEP………The Order provides a minimum framework to 
guide the Copermittees in meeting the MEP standard.”3

 
These statements acknowledge that it is incumbent upon the Copermittees to ensure 
that the program is effective and adaptively managed to meet the ever-evolving MEP 
standard.  The ability of the Copermittees to adaptively manage and develop their 
programs is undermined by the statement within the Fact Sheet that the DAMP is 
“procedural correspondence” and not a substantative component of the Order.  In the 

 
1 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
2 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 34 
3 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 35 
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comments below the Copermittees request a number of language changes so that the 
necessary programmatic detail is developed within the DAMP instead of the permit. 

 
FINDINGS

 
DISCHARGE CHARACTERISTICS 

 
• Categories of Pollutants (Finding C.2. Page 3) 

Finding C.2. identifies common categories of pollutants in urban runoff.  For 
some, but not all pollutants, the finding identifies sources [total suspended solids, 
sediment (due to anthropogenic activities)].  Since the Copermittees are not 
responsible for pollutants from all types of sources (atmospheric deposition, etc.), 
this Finding should be modified to identify the pollutants commonly found in 
urban runoff without specifying sources unless a more thorough discussion of 
sources is provided.  

 
• Clean Water Act 303(d) Impaired Waters (Finding C.6. Page 4) 

Finding C.6. includes Table 2a. which is titled “Common Watersheds and CWA 
Section 303(d) Impaired Waters”.  By paraphrasing the 303(d) list Table 2a 
unfortunately connotes systemic water quality issues that are, in fact, limited to 
specific water quality segments.  In addition, a number of contaminants are 
incorrectly identified as causes of impairment.  For example, Aliso Creek is not 
listed for benzo[b]flouranthene, dieldrin, and sediment toxicity.  The table needs 
to present the 303(d) list exactly in accordance with the 303(d) list approved by 
the State Board on 10/25/06 or be deleted. 

 
• Water Quality Monitoring Data (Finding C.7. Page 5) 

Finding C.7. states in part that “. . . water quality data submitted to date 
documents  persistent violations . . .”.  For the reasons discussed above and to 
be consistent with the Fact Sheet (page 8), the term “violation” should be 
changed to “exceedances.”   
 
In addition, the Finding states that the water quality monitoring data collected to 
date indicates that there are exceedances of Basin Plan water quality objectives 
for a number of pollutants and that the data indicates that urban runoff 
discharges are the leading cause of impairment.  While the receiving water 
quality may exceed Basin Plan objectives for constituents identified by the 
municipalities as pollutants of concern, there is inadequate data to make such a 
definitive statement that the urban discharges are the leading cause of 
impairment in Orange County.  This statement does not take into account the 
other sources within the watershed or the uncertainty within many of the studies 
that have been conducted.  Accordingly, the last sentence of that paragraph 
should be modified to read, 
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“In sum, the above findings indicate that urban runoff discharges are may be 
causing or contributing to water quality impairments, and are a warrant leading 
cause of such impairments in Orange County special attention. 

 
URBAN RUNOFF MANAGEMENT PROGRAMS 

 
• New or Modified Requirements (Finding D.1.c. Page 7) 

Finding D.1.c. states that the Tentative Order “contains new or modified 
requirements that are necessary to improve the Copermittees’ efforts to reduce 
the discharge of pollutants to the MEP and achieve water quality standards”. The 
Finding further states some of these new or modified requirements “address 
program deficiencies that have been noted in audits, report reviews, and other 
Regional Board compliance assessment activities.”  In fact, in many cases the 
new or modified requirements do not have adequate findings of fact and 
technical justification.  
 
In many instances the Fact Sheet not only provides little or no justification of the 
need for the new requirement, it also does not identify the “program deficiency” 
that warrants the modification. In many cases the Fact Sheet also ignores the 
thorough program analysis that the Copermittees conducted as a part of their 
preparation of the ROWD and the deficiencies and program modifications that 
Copermittees themselves identified as necessary for the program.  The Permit 
Provisions comments in the next section of these comments identify many of the 
areas where new or modified provisions of the Tentative Order lack factual or 
technical support in the Fact Sheet.   

 
• Development Planning - Treatment Control BMPs (Finding D.2.b. Page 9) 

Finding D.2.b. states that end-of-pipe BMPs are more effective when used as 
polishing BMPs.  Treatment BMPs are not particularly effective as polishing 
BMPs and work best when the pollutant load is high. The finding should be 
modified to remove the statement that end-of-pipe BMPs are more effective 
when used as polishing BMPs. 
 

• Heavy Industrial Sites (Finding D.2.e. Page 9) 
Finding D.2.e. states that the one-acre threshold for heavy industrial sites is 
appropriate “since it is consistent with the requirements in the Phase II NPDES 
stormwater regulations that apply to small municipalities”.  The Phase II 
stormwater regulations do not apply to the Phase I communities. 40 CFR 122.32.  
The reference to Phase II NPDES regulations and, as discussed below, the 
corresponding change in the permit provisions should be deleted. 
 

• Discharges “Into” the MS4 (Finding D.3.e Page 11) 
Finding D.3.e. states that pollutants discharged “into” an MS4 must be reduced to 
the MEP.  This appears to be an error.  The corresponding Tentative Order 
Section A.2 prohibits only discharges “from” an MS4 that contain pollutants which 
have not been reduced to the MEP.  Finding D.3.e should be revised accordingly. 
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STATUTE AND REGULATORY CONSIDERATIONS 
 

• Treatment and Waters of the U.S. (Finding E.7. Page 14) 
Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur 
prior to the discharge of urban runoff into a receiving water.”  We believe that 
Finding E.7. is based on a misinterpretation of CWA regulations and 
misconstrues USEPA guidance on storm water treatment BMPs.  This is 
discussed in detail in Attachment A (Pages 1-7).  We wish to comment here on 
the implications it has for watershed restoration activities.   
 
Prohibiting treatment and mitigation in receiving waters severely limits the 
potential locations for installation of treatment control BMPs and will adversely 
affect many watershed restoration projects.  For example, this Finding may have 
unintended adverse effects for the Aliso Creek Water Quality SUPER Project. 
 
The Aliso Creek Water Quality SUPER Project proposes a multi-objective 
approach to Aliso Creek watershed development and enhancement, 
accommodating channel stabilization, flood hazard reduction, economic uses, 
aesthetic and recreational opportunities, water quality improvements, and habitat 
concerns.  The project is aimed at water supply efficiency and system reliability 
through reclamation, along with benefits for flood control and overall watershed 
management and protection.  The ecosystem restoration and stabilization 
component of the project will include:  

• Construction of a series of low grade control structures and 
reestablishment of aquatic habitat connectivity;  

• Shaving of slide slopes to reduce vertical banks; and 
• Invasive species removal and riparian revegetation and restoration of 

floodplain moisture. 
 
The Copermittees are concerned that some of these activities may be deemed 
“urban runoff treatment and/or mitigation” in a receiving water and, thus, may not 
be allowed, compromising the project objectives.   
 
In addition, this Finding seems to conflict with Section 3.a.(4) of the Tentative 
Order, which requires the Copermittees to evaluate their flood control devices 
and identify the feasibility of retrofitting the devices to provide for more water 
quality benefits. 
 
Given the lack of any proper legal or factual basis for these limitations as well as 
the adverse impacts on watershed restoration efforts, the Finding should be 
deleted from the Tentative Order. 
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PERMIT PROVISIONS
 
LEGAL AUTHORITY 
 

• Effectiveness of BMPs  (Section C.1.j. Page 19) 
The Tentative Order includes a new provision that requires the Copermittees to 
demonstrate that they have the legal authority to require documentation on the 
effectiveness of BMPs.  This provision is inappropriate.  It ignores the fact that 
the New Development/Significant Redevelopment section of the DAMP (Section 
7.0) establishes a process for the selection, design, and long-term maintenance 
of permanent BMPs for new development and significant redevelopment projects 
and requires development to select BMPs that have been demonstrated as 
effective for their project category.  In addition, it ignores the fact that the 
Copermittees have already established legal authority for their development 
standards so that project proponents have to incorporate and implement the 
required BMPs.  This Section C.1.j. should be deleted from the Order. 

 
JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM 
 
Development Planning Component 

 
• Infiltration and Groundwater Protection (Section D.1.c.(6) Page 22) 

Section D.1.c.(6)(a) requires urban runoff to undergo pretreatment prior to 
infiltration.  This is problematic for several reasons.  First, this requirement 
unnecessarily constrains the use of infiltration devices, which should be at the 
discretion of the designer, and diminishes the beneficial aspects of infiltration 
devices.  At the same time, the volume of stormwater that can be treated will be 
reduced since the volume will be limited to the sizing of the pretreatment device 
and not the sizing of the infiltration device.  Besides, pollution prevention and 
source control BMPs are required prior to infiltration. 
 
Second, the Fact Sheet provides no technical basis for the requirement to 
provide pretreatment before infiltration.  This restriction on the use of infiltration 
technology should not be included in the Tentative Order without a strong 
technical basis for the requirement that details the necessity of pretreatment 
before infiltration and the concerns related to infiltrating stormwater.   
 
Since the Fact Sheet does not currently provide a any technical basis for the 
requirement, Section D.1.c.(6)(a) should be deleted from the Tentative Order.  
 
Section D.1.c.(6)(g) restricts the use of infiltration treatment control BMPs in 
areas of industrial or light industrial activity and areas subject to high vehicular 
traffic.  High vehicular traffic is defined as 25,000 or greater average daily traffic 
on main roadway or 15,000 or more average daily traffic on any intersecting 
roadway.  There is no technical basis for this restriction or the definition of “high 
vehicular traffic” included within the Fact Sheet.  As such, prescriptive 
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requirements should not be included in the Tentative Order unless there is a 
strong technical basis.  Although SWRCB Order WQ 2000-11 provides guidance 
on some of the restrictions on the use of infiltration treatment control BMPs 
contained in the Tentative Order, there is no mention of restrictions related to 
areas subject to high vehicular traffic.  Moreover, we are not aware of any 
demonstrated relationship between traffic counts and frequency of materials 
deposited on the street. 
 
Since the Fact Sheet does not currently provide a technical basis for restricting 
the use of infiltration treatment control BMPs in areas of industrial or light 
industrial activity and areas subject to high vehicular traffic, Sections D.1.c.(6)(a) 
and D.1.c.(6)(g) should be deleted from the Tentative Order.  
 

• Standard Urban Storm Water Mitigation Plans (SUSMPs) (Section D.1.d. 
Page 23) 
Section D.1.d. requires each Copermittee to implement an updated local SUSMP 
within twelve months of adoption of the Order.  The schedule for the update of 
the SUSMP is overly aggressive and does not allow the time necessary for the 
Copermittees to incorporate changes and implement an updated SUSMP. Since 
the modifications for the SUSMP will take longer than the 12-month period 
identified in the Tentative Order, the provision should be modified to require each 
Copermittee to implement an updated local SUSMP within 24 months of adoption 
of the Order.  
 

• Definition of Priority Development Project (Section D.1.d.(1)(b) Page 23) 
Section D.1.d.(1)(b) defines Priority Development Projects as “redevelopment 
projects that create, add, or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or 
locations listed in section D.1.d.(2)”.  This Section is not clear on whether the 
“already developed site” or the redevelopment project must fall under one of the 
categories in section D.1.d.(2) in order for the project to be considered a Priority 
Development Project. The Copermittees request clarification regarding this 
Section.   
 
The project categories listed in section D.1.d.(2) includes “single-family homes”.    
Requiring SUSMP requirements for re-development projects of single-family 
homeowners presents an unnecessary burden in terms of cost and complexity 
and likely minimal water quality benefit. This provision should be modified to 
exclude single-family homes from SUSMP requirements. 

 
• Priority Development Project Categories (Section D.1.d.(2) Page 24) 

Section D.1.d.(2)  defines Priority Development Project Categories.  In an 
introduction to the listed categories, this section states that, where a new 
development project feature, such as a parking lot, falls into a Priority 
Development Project Category, the entire project footprint is subject to SUSMP 
requirements.  As currently written this provision would require a new 
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development that has a 5,000 square foot parking lot feature and 100,000 square 
feet of other land uses that are not Priority Development Project Categories, to 
provide treatment for the entire project (105,000 square feet). This requirement 
would unduly burden the landowner in this case with the cost of treating runoff 
from 105,000 square feet when only 5,000 square feet should be subject to 
SUSMP requirements and treatment controls. 
 
The need to treat runoff from a greatly increased land area will require an 
increase in the size of treatment controls, which will increase the volume of water 
treated without a likely commensurate increase in pollutant removal. This 
requirement will unnecessarily increase the cost of treatment control BMPs 
without commensurate pollutant removal benefits and likely discourage re-
development.  

 
The Fact Sheet fails to provide any information showing that development land 
uses that are not in the Priority Development Project Category contribute 
pollutants to the MS4 and are a threat to water quality. The Fact Sheet (page 78) 
states that this provision “is included in the Order because existing development 
inspections by Orange County municipalities show that facilities included in the 
Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partially treated runoff from 
redevelopment sites.  This explanation does not demonstrate any connection 
between development land uses that are not in the Priority Development Project 
Category and the observed “threats to water quality.” In addition, although the 
explanation focuses on the water quality benefits for redevelopment projects, the 
Section is for “new development” projects”.      
 
Since the Fact Sheet does not provide any technical information showing  that 
land uses that are not Priority Development Project Categories are a significant 
source of pollutants and a threat to water quality, the introductory paragraph of 
Section D.1.d.(2) subjecting the entire project footprint to SUSMP requirements 
should be removed from the permit. 
 

• Commercial Developments (Section D.1.d.(2)(b) Page 24) 
Section D.1.d.(2)(b) lowers the threshold criterion for commercial developments 
required to comply with SUSMP requirements from 100,000 square feet (2.3 
acres) to one acre.  The Fact Sheet states that this provision has been modified 
to be consistent with US EPA Phase II Guidance.  However EPA Phase II 
guidance is not relevant to a Phase I permit.   
 
The Fact Sheet also states that this Provision is based on Copermittee findings 
that smaller commercial facilities pose high threats to water quality.  This is not 
the case. The Copermittees indicated that commercial facilities of 100,000 
square feet or less receive a score of 3 out 5 (a medium threat) in Table 9-8 in 
the 2007 DAMP.  Since the Fact Sheet does not provide any technical basis for 
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lowering the threshold criterion for commercial developments required to comply 
with SUSMP requirements from 100,000 (2.3 acres) square feet to one acre, the 
category should be described as, “Commercial developments greater than 
100,000 square feet.” 

 
• Industrial Developments (Section D.1.d.(2)(c) Page 24) 

Section D.1.d.(2)(c) requires industrial developments of greater than one acre to 
comply with SUSMP requirements. The Fact Sheet states that this provision has 
been modified to be consistent with US EPA Phase II Guidance.  Again EPA 
Phase II guidance is not relevant to a Phase I permit.  In addition, the Fact Sheet 
does not provide a technical basis for adding industrial sites to the Priority 
Development Project Categories and consequently Section D.1.d.(2)(c) should 
be deleted from the permit. 

 
• Streets, Roads, Highways, and Freeways (Section D.1.d.(2)(i) Page 25) 

Section D.1.d.(2)(i) includes as a Priority Development Project Category streets, 
roads, highways, and freeways including any paved surface of 5,000 square feet 
or greater that is used for transportation.  It is unclear whether a project such as 
the addition of a right turn pocket to a roadway would subject the entire roadway 
to SUSMP requirements and treatment controls.  This provision should be 
revised to include language clarifying that only the subdrainage area where the 
roadway improvements are occurring is subject to SUSMP requirements and 
required to include BMPs, not the entire roadway. 

 
• Retail Gasoline Outlets (Section D.1.d.(2)(j) Page 25) 

Section D.1.d.(2)(j) includes as a Priority Development Project Category Retail 
Gasoline Outlets (RGOs) that meet the criteria of 5,000 square feet or more or 
have a projected Average Daily Traffic (ADT) of 100 or more vehicles per day.  
SWRCB Order WQ 2000-11 provides guidance on whether RGOs are subject to 
SUSMP requirements.  The State Board states in this Order that “In considering 
this issue, we conclude that construction of RGOs is already heavily regulated 
and that owners may be limited in their ability to construct infiltration facilities. 
Moreover, in light of the small size of many RGOs and the proximity to 
underground tanks, treatment may not always be feasible, or safe.”  Although the 
State Board does not prohibit subjecting RGOs to SUSMP requirements, the 
State Board provides a number of reasons for not doing so, including that fact 
that RGOs are already heavily regulated.  It should also be noted that the DAMP 
already prescribe a suite of BMPs specific to RGOs. Subjecting RGOs to SUSMP 
requirements imposes duplicity where it is not needed.  Section D.1.d.(2)(j) 
should be removed from the permit.  

 
• Treatment Control BMP Requirements (Section D.1.d.(6)(ii)(f) and (g) Page 

28) 
Section D.1.d.(6)(ii)(f) require treatment control BMPs be implemented prior to 
discharging into waters of the U.S. and provision D.1.d.(6)(ii)(g) requires that 
treatment controls not be constructed within waters of the U.S. or waters of the 
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State.  These provisions of the Tentative Order greatly limit the use of regional 
BMP and watershed-based approaches. The provisions demand a lot-by-lot 
approach in implementing BMPs that is analogous to the site-by-site septic tank 
approach that has been discredited as an effective strategy for sewage treatment 
in urban areas.  Similarly, the Copermittees submit that such an approach is also 
ineffective for stormwater and will lead to a diversion of limited resources to 
managing thousands of site-by-site treatment controls, which are managed by 
parties that have limited or no experience, instead of hundreds of regional 
controls, that are managed by parties and governmental agencies that have 
expertise in BMP management. 
 
The Tentative Order encourages a renewed focus on the ‘watershed approach’ 
but the proposed restriction on regional BMPs is antithetical to a watershed 
approach.  The USEPA in its National Management Measures Guidance to 
Control Nonpoint Source Pollution from Urban Areas, Management Measure 5: 
New Development Runoff Treatment dated November 2005 (page 5-38) states 
that “regional ponds are an important component of a runoff management 
program.” and that the costs and benefits of regional, or off-site, practices 
compared to on-site practices should be considered as part of a comprehensive 
management program. The EPA guidance acknowledges that a regional 
approach can effectively be used for BMPs.   
 
In addition, the Fact Sheet does not provide any technical justification for these 
provisions.  Since neither the Findings nor the Fact Sheet provide any technical 
basis for precluding regional BMPs and EPA guidance recommends the use of 
regional BMPS, these provisions should be deleted from the permit. 
 

• Low Impact Development (LID) Site Design BMP Substitution Program 
(Section D.1.d (8) Page 30) 
Section D.1.d.(8)(e) states that the LID Site Design BMP Substitution Program 
must not apply to automotive repair shops or streets, roads, highways, or 
freeways that have high levels of average daily traffic.  The Copermittees do not 
design, construct or operate freeways.  It is suggested that the word “freeways” 
be removed from this provision. 

 
• Treatment Control BMP Maintenance Tracking (Section D.1.f Page 32) 

Section D.1.f.(2)(c) requires a very prescriptive and resource intensive inspection 
program for the treatment controls.  For example, (iii) requires Copermittees to 
annually inspect of  100% of projects with treatment control BMPs that are high 
priority.   Annual inspection of structural BMPs will create a burgeoning and 
resource intensive inspection program that is not warranted. The Provision 
should be amended to reduce the prescriptive nature of the inspection program 
and allow the Copermittees to develop an inspection program that will meet the 
intent of the provision while balancing the need for a variety of approaches to 
complete this element of the program in a cost effective manner.  This is 
important because such approaches include not only inspections but also 
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targeting identified or problem BMPs based on past reporting and investigations 
of water quality problems downstream. 

 
• Requirements for Hydromodification and Downstream Erosion (Section 

D.1.h. Page 33) 
Section D.1.h. discusses the hydromodification requirements for Priority 
Development Projects.  The hyrdomodification provisions are of concern to the 
Copermittees for several reasons. 
 
As a general matter, the hydromodification provisions may actually discourage 
smart growth and sustainable development and encourage urban sprawl.  High 
density urban development generally does not have the space to allocate to 
onsite hydromodification controls.  However, urban development has other water 
quality benefits such as incorporating subterranean parking garages, retail and 
office workspace, and residential space into a single impervious footprint.  As a 
result, these types of developments have a much smaller impervious footprint 
than suburban developments that accommodate the same features.  This 
Provision should be amended to include an exception for urban development 
based on impervious footprint.  
       
Section D.1.h.(3) (Page 34) requires each Copermittee to implement, or require 
implementation of, a suite of management measures within each Priority 
Development Project to protect downstream beneficial uses and prevent adverse 
physical changes to downstream stream channels.  This section should not apply 
to development where the project discharges in locations where the potential for 
erosion is minimal or not present. This would include those channels that are 
significantly hardened and engineered to accept flows from large impervious 
areas and discharges directly to water bodies not susceptible to erosion. 
 
In addition, this section should not apply to watersheds or watershed plans that 
already include sufficient hydromodification measures.  For example, the County 
of Orange and major landowners, such as Rancho Mission Viejo have put in 
place a comprehensive watershed land use/open space strategy for the San 
Juan Creek Watershed/Western San Mateo Watershed which includes water 
quality/quantity management as an integral component.   The Tentative Order 
should be amended to provide an exception to this section for those watersheds 
where a watershed plan that contains sufficient hydromodification measures has 
been developed.   
 
This section should also recognize that the common hydromodification 
management measures for complying with the hydromodification requirements 
don’t necessarily apply directly to flood control projects. 
 
Section D.1.h.3.(b) (Page 34) requires that management measures must be 
based on a sequenced consideration of site design measures, on-site 
management controls, and then in-stream controls. The provision does not 

Page 12 of 30 

0002680



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 

include an option to address hydromodification on a regional or watershed basis.  
This provision should be amended to include an option to address 
hydromodification on a regional or watershed basis.  

 
Section D.1.h.(3)(b)(i) (Page 34) requires that site design measures for 
hydromodification must be implemented on all Priority Development Projects.  It 
is neither necessary nor prudent to require hydromodification controls on all 
priority projects. Some priority projects may be too small to have 
hydromodification effects and some may discharge into engineered channels, 
which makes these measures unnecessary. The receiving channel must always 
be part of the assessment of whether hydromodification controls will be required. 
This Provision should be amended to include language that the controls are 
required unless a waiver per paragraph (c) of this section is granted. 

 
Section D.1.h.(3)(c) (Page 35) defines the on-site hydromodification control 
waivers.  This provision does not address channels that have been engineered to 
accept the discharge from the urbanized landscape.  Much of the lower part of 
the San Juan Creek watershed falls into this category.  For example, San Juan 
Creek from its confluence with Trabuco Creek Channel is an example. The 
channel has been improved with soil cement side slopes, and drop structures, all 
specifically designed to accept the master plan development flows.  It is also 
possible that future channels will be engineered with natural design concepts to 
accept master planned discharges.  There are very few ‘natural’ channels in 
areas where development has yet to occur, and the hydromodification provisions 
of the Tentative Order must accommodate this fact.  It is suggested that the 
provisions be amended to include an exception as part of the on-site 
hydromodification control waivers criteria, for channels that have been 
engineered to accept the discharge and flows of the Priority Development Project   

 
Section D.1.h.(3)(c)(ii)(b) requires hardened channels to include in-stream 
measures to improve the beneficial uses adversely affected by 
hydromodification.  However, this section seems contradictory to the waiver 
concept since, in order to qualify for the waiver, the development must provide 
improvements to the channel to improve the beneficial uses.  It is unclear how 
one would improve the beneficial uses of a severely altered or significantly 
hardened channel without removing the channel armoring.  Therefore, it seems 
that this section does not provide an effective waiver option, and, thus  
this section should be deleted from the Tentative Order. 
 
Section D.1.h.(4) (Page 35) requires the development and implementation of 
hydromodification criteria within two years of adoption of this order.  This section 
is problematic for several reasons.  First, the development of this criteria will 
likely take longer than two years since criteria must be established for specific 
projects and receiving waters. In addition, the criteria must be based on findings 
from the Hydromodification publications produced by the Stormwater Monitoring 
Coalition (SMC) and Southern California Coastal Water Research Project 
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(SCCWRP), however, if there are any delays with these publications, the permit 
section does not provide an alternative to the two year timeframe.  Due to these 
concerns, the language should be modified to state that, until the completion of 
the SMC Hydromodification Control Study, the Copermittees should implement 
interim hydromodification criteria.   
 
Section D.1.h.(5) requires that within 180 days of adoption of the Order, each 
municipality must ensure that projects disturbing 20 acres or more include and 
implement the interim hydromodification management measures identified.  
Section D.1.d. of the Tentative Order allows the Copermittees 12 months 
(suggested amendment to 24 months) from permit adoption to update their Local 
WQMPs.  In order to prevent confusion with regard to changes in the Local 
WQMPs, it is suggested that the requirement to place interim hydromodification 
requirements on large projects be extended so that it is in line with the Local 
WQMP update (as suggested by the Copermittees). It is also suggested that this 
section be amended to provide an exception to those watersheds where a 
watershed plan that contains sufficient hydromodification measures to meet the 
requirements of the section, has been incorporated into the JURMP and to those 
projects that have already designed BMPs to address hydromodification issues, 
received approval for the but have not started construction.    
 
Section D.1.h.(5)(a)(iii) (Page 36) requires control of runoff through hydrograph 
matching for a range of return periods from 1 year to 10 years.  An exception to 
this requirement should be Priority Development Projects that discharge to 
hardened channels or engineered channels. It is suggested that the provision be 
amended to include an exception for Priority Development Projects that 
discharge to hardened channels or engineered channels. 

 
• Reporting (Section D.1.j Page 37) 

Section D.1.j. details the reporting requirements of the development Planning 
Component.  This provision substantially increases the Copermittees’ reporting 
obligations. This level of effort will divert program resources from pollution 
reduction projects. This provision should be amended to reflect the level of 
reporting requirements included in the current permit Order No. R9-2002-01.  

 
Construction Component  
 

• Permit Fees 
Although not directly addressed within the Tentative Order, the Copermittees 
take issue with the requirement that they must pay a significant fee for the 
municipal stormwater permit, which covers their construction responsibilities and 
are also required to pay an additional fee when they submit an NOI to obtain 
coverage under the Statewide Construction General Permit.  Since there is some 
discretion in how the Regional Water Board addresses these fees, the 
Copermittees request that their municipal stormwater fees cover all municipal 
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activities including construction and that they not be held liable for additional fees 
when submitting NOIs.    

 
• Site Planning and Project Approval Process (Section D.2.c.(2) Page 39) 

The Tentative Order requires that, prior to permit issuance, the Copermittees 
require and review a project proponent’s stormwater management plan  to verify 
compliance with local grading ordinances and other applicable ordinances.  We 
interpret this to refer to the stormwater pollution prevention plan (SWPPP) 
required by the Statewide General Construction Stormwater Permit. 
 
The Fact Sheet (Page 92) discussion provided as technical justification for this 
new requirement is inaccurate and/or misapplied.  The Fact Sheet cites USEPA 
guidance as stating that Copermittees should review site plans submitted by the 
construction site operator to ensure that the appropriate erosion and sediment 
controls are implemented before ground is broken.  While the Copermittees 
agree with this, the requirement is to review site plans submitted in conformance 
with local requirements, not state requirements. 
 
The Fact Sheet goes on to state that audits of Orange County Copermittee 
stormwater programs found that the “site plan and SWPPP reviews were 
inadequate”.  While there may be issues related to the site plans, the 
Copermittees are not responsible for enforcement of the Statewide Construction 
General Permit and, therefore, do not review SWPPPs for conformance with 
local codes and ordinances prior to issuing local permits, they only review locally 
required plans such as erosion and grading control plans. 
 
The Copermittees take exception to this language and recommend that the 
language be modified as follows: 
 

(2) Prior to permit issuance, the project proponent’s stormwater management 
plan  locally required plans such as grading plans and erosion and sediment 
control plans must be reviewed to verify compliance with the local grading 
ordinance, other applicable local ordinances, and this Order. 

 
• BMP Implementation (Section D.2.d Page 40-41) 

Section D.2.d.(1)(a)(ii) requires the development and implementation of a site-
specific stormwater management plan.  For the same reasons discussed above, 
the Copermittees recommend that this section be modified as follows: 
 

(ii) Development and implementation of a site-specific stormwater management 
plan erosion and sediment control plan; 

 
Section D.2.d.(1)(c)(i) (Page 41) states that the Copermittees must require 
implementation of advanced treatment for sediment at construction sites that are 
determined to be an exceptional threat to water quality.  
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The Fact Sheet provides no justification for this requirement. The newly released 
preliminary draft Statewide Construction General Stormwater Permit identifies 
the Active Treatment System (ATS ) as an advanced sediment treatment 
technology.  The ATS prevents or reduces the release of fine particles from 
construction sites by employing chemical coagulation, chemical flocculation, or 
electrocoagulation to aid in the reduction of turbidity caused by fine suspended 
sediment.  The preliminary draft permit, requires the use of ATS or source 
controls where the project soils exceed 10% medium silt. 
 
Since advanced sediment treatment is a newly emerging statewide issue that 
needs to be fully vetted to address a host of issues including potential byproducts 
and application of limitations and other options, this provision should be deleted 
until the costs and benefits of this particular BMP are better understood.   

 
Municipal 

 
• Flood Control Structures (Section D.3.a.(4)(c) Page 47) 

Section D.3.a.(4)(c) requires the Copermittees to evaluate existing flood control 
devices to identify those that are causing or contributing to a condition of 
pollution, identify measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structure.   This provision 
is problematic for several reasons as described below.  
 
The current Order (Order No. R9-2002-0001) requires that the Copermittees 
“evaluate the feasibility of retrofitting existing structural flood control devices and 
retrofit where needed” [(F.3.a.(4)(b)i].  The Copermittees completed this in 
November 2003 with the submittal of a technical memorandum Identification of 
Retrofitting Opportunities – Existing Channel Assessment.  The purpose of the 
flood control channel assessment was to identify locations within the flood control 
channel system that, based on a qualitative assessment, appear to have 
potential for modification to enhance beneficial uses or provide a water quality 
(pollution control) function.  

Based on an identification and field review of channel segment locations 
throughout the County, approximately 20 locations were identified as having the 
potential for reconfiguration, four (4) of which were in the San Diego Region. 
However, before final selection and implementation of these identified potential 
retrofit locations can occur, quantitative analyses must be conducted to ensure 
that the flood control/drainage function of the channels is not compromised, and 
project specific design, cost estimate, and environmental permitting/coordination 
work must be conducted.  Thus, the provision is duplicative of work that has 
already been completed under the existing permit and, therefore, unnecessary. 

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating 
flood control devices and determining if retrofitting the device is feasible.  The 
regulations state: 
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(4)  A description of procedures to assure that flood management projects 
assess the impacts on the water quality of receiving water bodies and that 
existing structural flood control devices have been evaluated to determine if 
retrofitting the device to provide additional pollutant removal from stormwater 
is feasible.   

 
The language should be modified so that it is aligned with the current stormwater 
permit, recognizes the work that has been completed, is consistent with the intent 
of the federal regulations, and is consistent with the justification within the Fact 
Sheet.  The proposed language modification is as follows: 

 
(4). BMP Implementation for Flood Control Structures 

(c) Each Permittee who owns or operates flood control devices/facilities must 
continue to evaluate its existing flood control devices/facilities, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, as 
needed and identify opportunities and the feasibility of configuring and/or 
reconfiguring channel segments/structural devices to function as pollution 
control devices to protect beneficial uses.  The inventory and updated 
evaluation must be completed by July 1, 200810 and submitted to the 
Regional Board with the Fall 200810 annual report. 

 
• Street Sweeping  (Section D.3.a.(5) Page 48) 

 
Section D.3.a.(5) requires the Copermittees to design and implement the street-
sweeping program based on two new criteria including traffic counts and trash 
and debris.  This provision is problematic for several reasons as described 
below. 
 
First, the Copermittees are supportive of designing and implementing a street 
sweeping program that maximizes water quality benefits, and, in fact, have 
developed their existing program with this objective in mind. The Tentative Order 
should propose language that provides objectives for the program instead of 
strictly defining the criteria, especially since the criteria should be determined 
based on local needs and experience.  
 
For example, if the street sweeping program has to “optimize the pickup of toxic 
automotive byproducts based on traffic counts”, there needs to be a strong 
technical basis for this requirement and for the relationship between traffic counts 
and frequency of materials deposited on the street.  Although “toxic automotive 
byproducts” broadly includes oil, gasoline, transmission fluid, brake fluid, brake 
dust (specifically copper), radiator fluids and tire wear (specifically zinc), the 
street sweeping program is only effective at removing those byproducts which 
adhere to sediment particles or other large debris. Once the liquid byproducts 
absorb into the asphalt, the street sweeper will be ineffective at removing the 
material.   
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Second, if the Tentative Order is going to include new prescriptive street 
sweeping requirements, the findings must indicate why the existing street 
sweeping program is ineffective and the Fact Sheet must identify the technical 
basis for the finding and as well as demonstrate the correlation between the 
traffic counts and need for street sweeping.   
 
All Copermittees maintain street sweeping programs in residential, commercial 
and/or industrial areas and, in 1993, the Copermittees compiled information 
regarding their existing street sweeping schedules and practices and 
subsequently changed elements of their programs such as the types of sweepers 
purchased, the frequency of sweeping, and the use of parking restrictions in 
order for the street sweeping program to more effectively aid in water quality 
improvements.  In fact, the Copermittees have observed an 87% increase in the 
weight of material collected from 2001-2002 to 2004-2005 indicating a marked 
increase in effort and diversion of materials that would have otherwise ended up 
in the receiving waters4.   
 
Since the findings and Fact Sheet do not currently support the new prescriptive 
requirements for street sweeping and the Copermittees have a program that has 
already been optimized for water quality benefits, Section D.3.a.(5) should be 
deleted.  The Tentative Order should, instead, focus on the objectives for the 
program, the review/revision of model maintenance procedures as needed, and 
training to ensure that the program is consistently implemented.  
 

• Infiltration from Sanitary Sewer to MS4 (Section D.3.a.(7) Page 49) 
Although the first portion of the Tentative Order provision (7)(a) is consistent with 
the current permit (Order No. R9-2002-0001), the Copermittees submit that this 
provision is more applicable to sanitary sewer agencies, not stormwater 
agencies, and is an unnecessary duplication of other regulatory programs.  The 
State Board stayed a similar provision in the existing permit as leading 
“significant confusion and unnecessary control activities.”  WQ 2002-0014 at p.8.  
Since that time, the State Water Resources Control Board has adopted the 
Statewide General Waste Discharge Requirements (WDRs) for Sanitary Sewer 
Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer Order) on May 2, 
2006 and the Regional Water Board adopted Order No. R9-2007-0005 on 
February 14, 2007 (which is more stringent and prescriptive than the Statewide 
General WDRs).   
 
The Statewide General WDRs require public agencies that own or operate 
sanitary sewer systems to develop and implement sewer system management 
plans which, among other things, requires that the agencies describe and 
implement routine preventative operation and maintenance activities as well as a 
rehabilitation and replacement plan.   The Regional Board requires that all 

 
4 Report of Waste Discharge, July 21, 2006, Section 5.0 Municipal Activities. 
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sewage collection agencies within the San Diego Region comply with Order No. 
R9-2007-0005 as well as the Statewide General WDRs.    
 
Since there are now two regulatory mechanisms in place to address sanitary 
sewer exfiltration-related issues, part (a) of the provision (7) should be deleted 
from the Tentative Order. 
 
While the Copermittees agree that stormwater agencies must also address 
various aspects of sanitary sewer overflows and connections, the provisions in 
(7)(b) are aspects of other portions of the stormwater program and should be 
moved to those sections of the Tentative Order.  The proposed changes include: 

i. Adequate plan checking for construction and new development – 
incorporate in the  Construction and New Development programs 

ii. Incident response training for municipal employees that identify sanitary 
sewer spills – incorporate in the Illegal Discharges/Illicit Connections 
(ID/IC) program. 

iii. Code enforcement inspections – delete, this is covered by other programs 
iv. MS4 maintenance and inspections – incorporate in the Municipal program, 

provision D.3.a(6). 
v. Interagency coordination with sewer agencies – incorporate in the ID/IC 

program 
vi. Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable) – 
incorporate in the Municipal program  

 
Commercial/Industrial  

 
• Commercial Sites/Sources (Section D.3.b.(1)(a) Page 53)  

The Tentative Order added four new categories of commercial sites/sources: 
food markets, building material retailers and storage, animal facilities, and power 
washing services.  The Fact Sheet notes that these facilities were added 
because these activities were identified as potentially significant sources of 
pollutants in annual reports.   
 
Although we agree that those sites/sources that are identified by the 
Copermittees as contributing a significant pollutant load to the MS4 should be 
added to the list of sites/sources and incorporated into the inventory, unless 
universally identified as a significant source, those determinations made at a 
local level should only be incorporated into the local JURMP and not universally 
within the Tentative Order.  If these determinations are made at a local level and 
then the requirement applied countywide, the Board staff may inadvertently be 
diverting resources from high priority issues to lower priority issues. 
 
The new categories should be deleted from the Tentative Order and, instead, 
recognize that those sites/sources have been locally determined to contribute a 
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significant pollutant load to the MS4 be should be incorporated into the local 
JURMP(s). 

 
• Mobile Businesses  (Section D.3.b(3)(a)  Page 55) 

The Tentative Order has added a new requirement to develop and implement a 
program to address discharges from mobile businesses.  The program must 
include the identification of BMPs for the mobile business, development of an 
enforcement strategy, a notification effort, the development of an outreach and 
education program, and inspection as needed.   This provision is problematic for 
several reasons as described below. 
 
If the Tentative Order is going require the development and implementation of a 
significant new element of the commercial program, the Findings must 
adequately support the new requirement.  The Findings do not currently address 
this provision. 
 
The Fact Sheet must also provide a technical basis for the addition of the mobile 
business program to the commercial program, identify the basis for applying the 
requirement to all MS4s in their region, and ensure the water quality benefit will 
be commensurate to the resources necessary to develop and implement such a 
program.   
 
The Fact Sheet  indicates that this provision is not significantly different than the 
existing requirements, but then  acknowledges that “mobile businesses present a 
unique difficulty in stormwater regulation” for several reasons including: 

• The regular, effective practice of unannounced inspections is difficult to 
implement; 

• Tracking these mobile businesses is difficult because they are often 
not permitted or licensed; and 

• Mobile businesses are transient in nature and may have a geographic 
scope of several cities or the entire region 

 
The Copermittees agree that the development and management of a mobile 
business program will be very difficult and resource intensive.    For all the 
inherent difficulties listed above, the development and implementation of a 
mobile business program is, in fact, significantly different from the existing 
commercial/ industrial program, which largely focuses on fixed facilities.    
 
While the Copermittees understand the intent of the provision, the Tentative 
Order should include language that limits the scope of the provision until the 
costs and benefits of the program are better understood.  As such, the Tentative 
Order should include language that allows the Copermittees to identify a mobile 
business category that may be a significant source of pollutants and to develop a 
pilot program for that category.  The pilot program would allow the Copermittees 
to work together on a regional basis to develop an appropriate framework for 
addressing mobile business and determine whether the program is effective prior 
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to expending a significant amount of resources on multiple categories of mobile 
businesses.    
 

• Food Facility Inspections (Section D.3.b.(4)(c) Page 56) 
The Tentative Order includes new, prescriptive requirements for food facility 
inspections and requires that the scope of the inspections be expanded to 
address maintenance of greasy roof vents (c)(iv) and identification of outdoor 
sewer and MS4 connections (c)(v).  While the issue of grease on roof vents has 
been discussed at the Aliso Creek meetings, the Findings and Fact Sheet do not 
provide any justification for the additional requirements, any clarification as to 
how the Copermittees would inspect for these issues, or any rationale as to how 
this would make the inspection program more effective or improve water quality. 
 
In fact, the annual food facility inspection program that has been conducted over 
the past few years has been focused on the critical stormwater-related issues 
typically found at a food facility and has been effective. The existing food facility 
inspection program focuses on the major water-quality related issues associated 
with restaurants including disposal methods for food wastes, fats, oils and 
greases, wash water, dumpster management and floor mat cleaning.  In 2004-
2005 over 25,000 food facility inspections were conducted and over 1,400 were 
identified as having stormwater-related issues.  In 2003-2004, over 12,000 
inspections were conducted and about 1,300 were identified as having 
stormwater-related issues.  
 
This comparison suggests that the inspections and related outreach efforts are 
having a positive impact since the incidence of issues is decreasing from 1 in 10 
inspections to 1 in 17 inspections. 
 
Since the food facility inspection program is focused on the major concerns that 
need to be addressed at a food facility and has been successful, provisions 
(c)(iv) and (c)(v) should either be deleted from the Tentative Order or the subject 
of further technical justification. 
   

• Third Party Inspections (Section D.3.b(4)(d) Page 57) 
The Tentative Order includes new, prescriptive requirements for third party 
inspections that provide a significant amount of detail as to how the inspection 
program must be managed.   However, the Findings and the Fact Sheet do not 
address the need for these expanded requirements or provide any rationale as to 
how these new requirements would make the third-party inspection program 
more effective.  
 
In fact, this level of detail should be determined locally and should be included as 
a part of the program within the model DAMP and local JURMPs.  After the 
inclusion of the industrial and commercial inspection programs in the third term 
permit, the Copermittees determined that they could leverage their resources by 
utilizing and expanding upon existing inspection programs to assist them in 
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complying with the permit instead of creating duplicative inspection programs.  
The ability to utilize third-party inspections as an effective part of the program, 
has allowed the Copermittees to maximize their resources.  An example of a third 
party inspection program that has been developed and implemented is the use of 
the Orange County Health Care Agency (OCHCA) inspectors to assist the 
Copermittees in inspecting 10,000 restaurants countywide on an annual basis.  
The Copermittees have developed this program in conjunction with OCHCA so 
that it is only an incremental burden on their limited resources, effective, and 
allows for clear communication between the inspectors and the Copermittees.      
 
Since the Copermittees have already developed an effective framework for a 
third-party inspection program, provisions (i)(a) through (i)(d) are unnecessary 
and should be deleted from the Tentative Order. 

 
ID/IC Program 

 
• Investigation/Inspection and Follow Up (Section D.4.e(2)(b) and (c) Page 63) 

The Tentative Order requires that the Copermittees conduct an investigation or 
document why the discharge does not require an investigation within two days of 
receiving dry weather field screening or analytical laboratory results.  Although 
the Copermittees understand and agree with the intent of the permit language, 
the existing language is onerous and does not recognize the resources that are 
necessary to conduct an investigation or the variability of the types of 
investigations that may be warranted.   
 
It is suggested that the language be modified to preserve the intent of the 
requirement as follows: 
 

(b) Field screen data: Within two business days of receiving dry weather field 
screening results that exceed action levels, the Copermittees must either 
conduct initiate an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation. 

 
(c) Analytical data: Within two business days of receiving analytical laboratory 

results the exceed action levels, the Copermittees must either conduct 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation. 

 
• Elimination of Illicit Discharges and Connections (Section D.4.f Page 64) 

The Tentative Order requires that the Copermittees “take immediate action to 
eliminate all detected illicit discharges….” And that illicit discharges that pose a 
serious threat….”must be eliminated immediately”.  Although the Copermittees 
understand and agree with the intent of the permit language, the existing 
language is onerous and does not recognize the time and/or resources that are 
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necessary to respond.   It is suggested that the language be modified to preserve 
the intent of the requirement as follows: 
 

f.  Elimination of Illicit Discharges and Connections 
Each Permittee must take immediate action to eliminate all detected illicit discharges, 
illicit discharge sources, and illicit connections as soon as practicable after detection.  
Elimination measures may include an escalating series of enforcement actions for 
those illicit discharges that are not a serious threat to public health or the 
environment.  Illicit discharges that pose a serious threat to the public’s health or the 
environment must be eliminated immediately in a timely manner. 

 
Watershed Urban Runoff Management Program (Section E. page 66) 
The Tentative Order includes increasingly prescriptive requirements for the Watershed 
Urban Runoff Management Program (WURMP) including the designation of default 
Copermittee leads for each of the watershed management areas, the specific role of the 
Lead Permittee, the number of water quality and watershed activities that need to be 
implemented on an annual basis within each WMA, and a requirement for the 
description and assessment of each structural and non-structural management practice 
implemented. 
 
The Fact Sheet states that the increased prescriptiveness for the WURMP provision 
was necessary because enforceability of the permit has been a critical aspect. The Fact 
Sheet further states that: 
 

“For example, the watershed requirements of Order No. R9-2002-01 were some 
of the Order’s most flexible requirements. This lack of specificity in the watershed 
requirements resulted in inefficient watershed compliance efforts. This situation 
reflects a common outcome of flexible permit language.  Such language can be 
unclear and unenforceable, and it can lead to implementation of inadequate 
programs5.” 

 
Not only do the Copermittees take strong exception to this statement, but the Fact 
Sheet is inconsistent with the Findings, which simply state that the WURMPs need to 
focus on the high priority water quality issues. In addition, the Fact Sheet does not 
acknowledge any of the notable Copermittee successes including 1) the development of 
a South Orange County Integrated Regional Watershed Management Plan (IRWMP), 
which resulted in a $25 million IRWMP competitive grant award, (2) the 303(d) de-listing 
efforts that are ongoing and have been submitted for consideration; and 3) the efforts of 
the County of Orange and major landowners, such as Rancho Mission Viejo to put in 
place a comprehensive watershed land use/open space strategy for the San Juan 
Creek Watershed/Western San Mateo Watershed through the approved Southern 
Subregion Habitat Conservation Plan  (HCP) and Special Area Management Plan 
(SAMP) both of which include water quality/quantity management as an integral 
component.  

                                                 
5 Fact Sheet/Technical report for Tentative Order No. R9-2007-0002, page 10 
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The Copermittees submit that the increased prescriptiveness of the Tentative Order is 
unwarranted and antithetical to a watershed management approach, which should be 
founded on a stakeholder driven process.  Successful watershed-based programs 
follow a stakeholder driven process and are developed from the “bottom-up” not from 
the “top-down”.  The Copermittees must be given latitude in how the watershed-based 
programs are developed and implemented, especially since many of the pollutants of 
concern (Cu, Zn, pesticides, pathogen indicators, etc.) and issues are the same within 
and among watersheds. 
 
The language must be modified to provide the flexibility that is necessary within a 
watershed management program (similar to the language in Order No. R9-2002-0001) 
and, instead, focus on the major objectives for the program.  Some language changes 
that would assist the Board in making these changes are provided below. 

 
• Lead Watershed Permittee (Section E.1.a. page 67) 

The Tentative Order has designated which entity within the watershed should be 
the default lead Permittee and what those responsibilities entail.  The 
Copermittees contend that this level of detail is inappropriate for a permit 
provision and should, instead, be a collaborative decision that is made among 
the various watershed stakeholders based on locally determined criteria and 
needs.   
 
The Copermittees propose that the language be modified as follows: 
 

a. Lead Watershed Permittee Identification 
Watershed Copermittees may must identify the Lead Watershed Permittee 
for their WMA.  In the event that a Lead Watershed Permittee is not selected 
and identified by the Watershed Copermittees, by default the Permittee 
identified in Table 3 as the Lead Watershed Permittee for that WMA must be 
responsible for implementing the requirements of the Lead Watershed 
Permittee in that WMA.  The Lead Watershed Copermitteesmust will serve as 
liaisons between the Copermittees and Regional Board, where appropriate. 

 
• BMP Implementation and Assessment (Section E.1.e. page 70) 

The Tentative Order requires an arbitrary minimum number of “watershed 
program activities” to occur in each year (during each reporting period the 
Copermittees must implement no less than 2 “watershed water quality activities” 
and 1 “watershed education activity”).  The Fact Sheet states that the 
Copermittees have completed the assessments, prioritization, and collaboration 
and now need to implement the activities identified.   
 
While the Copermittees agree that there are activities that will be undertaken in 
conformance with the WURMP, the Tentative Order should not presuppose that 
the Copermittees will not follow through with implementation of the WUMRPs 
now they have been developed.  Since this requirement is unfounded, onerous, 
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arbitrary, and dictates a top-down approach for managing the watersheds, the 
language should be modified to incorporate the flexibility necessary for the 
stakeholders to identify the BMPs to be implemented and the details of that 
implementation.  The Tentative Order language should be modified to remove 
the prescriptive detail and incorporate more flexible language that will ensure that 
the WURMPs contain performance standards, timeframes for implementation, 
responsible parties and methods for measuring the effectiveness of their 
programs.   
 

Fiscal Analysis (Section F. Page 74) 
Section F of the Tentative Order requires the Copermittees to secure the resources 
necessary to implement the permit, conduct a fiscal analysis of the stormwater 
program including the expenditures and fiscal benefits realized from the program, 
and develop a long-term funding strategy and business plan.    While the 
Copermittees agree with Board staff that there is an identified need to prepare a 
fiscal reporting strategy to better define the expenditure and budget line items and to 
reduce the variability in the reported program costs and have committed to do such 
in the ROWD, the Copermittees take exception to the requirement to develop a long-
term funding strategy and business plan and identify the fiscal benefits realized from 
the program.  The concerns for both of these new requirements are discussed in 
further detail below. 
 
Long Term Funding Strategy and Business Plan 
 
The Tentative Order requires that each Copermittee submit a funding business plan 
that identifies the long-term strategy for program funding decisions.  The Fact Sheet 
states that this requirement is based on the need to improve the long-term viability of 
the program and is based on the 2006 Guidance for Municipal Stormwater Funding 
from the National Association of Flood and Stormwater Management Agencies 
(NAFSMA).  The Fact Sheet further indicates that, without a clear plan, that the 
Board has uncertainty regarding the implementation of the program. 
 
The Copermittees submit that this requirement, which is, perhaps, more reasonable 
for a newly developing stormwater program, is an unnecessary and burdensome 
requirement for the Copermittees that will yield no commensurate benefit to water 
quality and divert precious resources away from the implementation of the program.  
In addition, the rationale for this provision is taken out of context and unnecessary 
for the Orange County Program for two reasons. 
 
First, while Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding to justify this new requirement, this national guidance document 
was developed to provide a resource to local governments as they address 
stormwater program financing challenges and primarily focuses on the 
considerations and requirements for developing a service/user/utility fee.  While the 
guidance document states that the most “successful” programs have developed a 
business plan to guide the program evolution and funding decisions, it is not a one 
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size fits all approach that should be applied to every program, nor is it warranted for 
the Orange County Program.   
 
Second, the Copermittees have a demonstrated history of compliance and 
leadership in developing, implementing and adequately funding the stormwater 
program.  Regardless of the source of funds, a historical review of the expenditures 
to date provide undisputable evidence that the Copermittees are dedicated to the 
program, plan their budgets accordingly, and have adequately funded the program 
for the past 16 years (Figures 1 and 2).  
 
The Copermittees have two types of costs: shared costs and individual costs. 
   

• Shared Costs – Over the last three permit terms the shared costs have 
increased from just under $300,000 to almost $6 million.  The shared costs 
are those costs that fund the activities performed by the County of Orange as 
Principal Permittee 

 
• Individual Costs  - Over the last three permit terms the individual costs have 

increased from just over $30 million to a projected amount of almost $102 
million for 2006-2007.  Individual costs are those costs incurred by the 
Copermittees for the implementation of their local program (including capital 
and operation and maintenance costs). 

 
Figure 1.  Historical Review of Shared Costs (1990-2006) 
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Figure 2.  Historical Review of Individual Costs (1995-2007) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

While the Copermittees are committed to providing increased standardization for 
their reporting, they have a demonstrated history of adequately funding the program 
and committing additional resources as needed.  As a result, this provision (F.3.) is 
unnecessary and should be deleted from the Tentative Order. 
 
Fiscal Benefits 
 
The Tentative Order requires the Copermittees to include a qualitative or quantitative 
description of fiscal benefits realized from the implementation of the stormwater 
program.  This requirement is problematic for three reasons. First, the requirement 
goes beyond the federal mandate to provide a fiscal analysis of the necessary 
capital and operation and maintenance expenditures to implement the program, 
second, the Board staff rely heavily on the 2006 NAFSMA Guidance for Municipal 
Stormwater Funding for justifying this new requirement.  
 
The federal regulations [40 CFR, Part 122.26(d)(2)(vi)] require the following: 

(vi) Fiscal Analysis. For each fiscal year to be covered by the permit, a fiscal 
analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the program under 
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paragraphs (d)(2) (iii) and (iv) of this section. Such analysis shall include a 
description of the source of funds that are proposed to meet the necessary 
expenditures, including legal restrictions on the use of such funds.   

 
Not only do the federal regulations not require a qualitative or quantitative 
description of the fiscal benefits realized from the implementation of the program, it 
is unclear as to how one would do this and the level of analysis that would be 
required.  
 
While the  Fact Sheet indicates that  this new requirement is based on the 2006 
NAFSMA Guidance for Municipal Stormwater Funding, the concept is taken out of 
context and misapplied within the Tentative Order. The national guidance document 
does not suggest that stormwater programs should unilaterally identify the benefits 
realized from the implementation of the program as a part of the annual fiscal 
reporting, rather it discusses the need to identify benefits of a program if one is 
establishing a utility/user fee so that there is a nexus between the fee and the 
services or benefits provided to ensure that the fee is commensurate with such 
services.    
 
Since the Copermittees have already committed to preparing a fiscal reporting 
strategy to better define the expenditure and budget line items included in the fiscal 
report, which will enhance the reporting that is required pursuant to the federal 
regulations, Section (F.2.c.) should be deleted from the Tentative Order. 

 
Program Effectiveness Assessment (Section G. Page 75) 

Section G. of the Tentative Order requires the Copermittees to assess the 
effectiveness of their JURMP, identify necessary program modifications, and report 
that information to the Regional Water Board on annual basis.  Section G.1.A. 
identifies specific water quality-based objectives for 303(d) listed water bodies, 
environmentally sensitive areas (ESAs), and the major program components.   
 
Although the concept and intent of the provision is understood and supported by the 
Copermittees, the specificity and inclusion of the required water quality-based 
objectives and focus on the 303(d) listed water bodies and ESAs is misplaced and 
has not been developed within the context of the California Stormwater Quality 
Association (CASQA) Guidance, the existing Orange County program effectiveness 
assessment framework and metrics, or the recommendations within the ROWD 
(Section 1.2.2).  In addition, the Tentative Order also requires that each Copermittee 
conduct their own assessments including integrated assessments, which are more 
effective on a regional scale and over a longer timeframe.  As written, this section of 
the Tentative Order does not provide flexibility for the Copermittees to develop 
objectives and an overall strategy for the effectiveness assessment and will result in 
resources being expended without achieving the intended goal.   
 
Since the Copermittees have already developed and implemented a program 
effectiveness assessment framework and programmatic and environmental 
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performance metrics and have committed to developing metric definitions and 
guidance to improve the efficacy of the assessments in the ROWD, the provision 
should be modified to allow the Copermittees to functionally update their long-term 
effectiveness assessment (LTEA).  The updated LTEA would build on the existing 
framework that has been utilized within the County for the past four years as well as 
the CASQA Municipal Stormwater Program Effectiveness Assessment Guidance 
Document, which is due for release in early April, and would assess the 
jurisdictional, countywide, and watershed-based elements of the stormwater 
program.  The long-term strategy would include the purpose, objectives, and 
methods for the assessments and achieve the Regional Water Board staff 
objectives.   
 
The proposed language, which is provided below, would replace G.1. and G.2. of the 
Tentative Order and is based on the current permit requirements. 
 
The proposed language is: 
 

a. As part of its individual Jurisdictional URMP, each Permittee shall develop update a 
their long-term strategy for assessing the effectiveness of its individual Jurisdictional 
URMP based on lessons learned from the existing program framework and available 
guidance. The long-term assessment strategy shall identify the purpose, objectives, 
methods and specific direct and indirect measurements that each Permittee will use to 
track the long-term progress of its individual Jurisdictional URMP towards achieving 
improvements in receiving water quality. Methods used for assessing effectiveness shall 
include the following or their equivalent: surveys, pollutant loading estimations, and 
receiving water quality monitoring. The long-term strategy shall also discuss the role of 
monitoring data in substantiating or refining the assessment. 
b. As part of its individual Jurisdictional URMP Annual Report, each Permittee shall 
include an assessment of the effectiveness of its Jurisdictional URMP using the direct 
and indirect assessment measurements and methods developed in its long-term 
assessment strategy. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 

 
i. Long-term strategy for assessing the effectiveness of the Watershed URMP. As part of 
the WURMPs, the watershed Copermittees shall update their long-term strategy for 
assessing the effectiveness of the WURMPs based on lessons learned from the existing 
program framework and available guidance. The long-term assessment strategy shall 
identify the purpose, objectives, methods and specific direct and indirect performance 
measurements that will track the long-term progress of Watershed URMP towards 
achieving improvements in receiving water quality impacted by urban runoff discharges. 
Methods used for assessing effectiveness shall include the following or their equivalent: 
surveys, pollutant loading estimations, and receiving water quality monitoring. The long-
term strategy shall also discuss the role of monitoring data in substantiating or refining 
the assessment. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 
 

Reporting (Section H. Pages 77-80 and Section E. Page72) 
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Section H of the Tentative Order requires the Copermittees to submit the following 
reports: 

• Individual and Unified JURMP annual reports - September 30 of each year 
(July 1 – June 30) 

• Individual and Unified WURMP annual reports - January 31 of each year (July 
1 – June 30) 

Although the Copermittees understand that the Tentative Order included these 
changes to allow for a longer time period between the two sets of submittals, the 
Copermittees would receive more benefit from keeping the two timelines for the 
submittals aligned. As such, the language should be revised so that the JURMPs 
and WURMPs are submitted January 316 of each year.  This will allow the 
Copermittees to assess their stormwater program and water quality monitoring 
program and conduct an integrated assessment to identify water quality 
improvements. 
 
Section E.3. requires that the Copermittees submit the Aliso Creek WURMP annual 
report by March 1 of each year for the period January – December of the previous 
year. Since the Watershed Action Plan Annual Report for the Aliso Creek Watershed 
has historically been submitted in November of each year and has been based on 
the fiscal year like the other WURMP reports, it is unclear why Board staff are 
requiring this change.  As such, the Aliso Creek WURMP submittal is now 
inconsistent with the other WURMP submittals both in the date for submittal and the 
time period for which the report covers.   
 
The submittal date for the Aliso Creek WURMP annual report should be modified to 
be aligned with the other WURMP submittals.  The proposed language modification 
is as follows: 
 

3.  Aliso Creek Watershed URMP Provisions 
b.   Each Permittee must provide annual reports by March 1 January 31 of each year 

beginning in 20089 for the preceeding annual period of January July 1 through 
December June 30…….. 

                                                 
6 Reporting schedules will need to be aligned with the Santa Ana Permit reporting schedules. 
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ATTACHMENT C 
 

ORANGE COUNTY ENVIRONMENTAL MONITORING COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2007-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment C contains the principal technical comments of the County of Orange (the 
“County”) regarding the monitoring and reporting requirements of Tentative Order No. 
R9-2007-0002 dated February 9, 2007 (“Tentative Order”).   

These comments are divided into two sections:  (1) General Comments, and (2) Specific 
Comments.  The first section discusses the County’s strategic concern with the Tentative 
Order’s requirement, whereas the latter section addresses issues relating to specific 
requirements.   

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating to 
Tentative Order No. R9-2007-0002 and the supporting Fact Sheet/Technical Report to 
the Regional Board in the future. 

GENERAL COMMENTS 

The principal goal of the Copermittees’ environmental monitoring program is to support 
the Drainage Area Management Plan.  This goal is entirely consistent with other 
observations on the role of monitoring.  For example, “monitoring is most useful when it 
results in more effective management decisions, specifically management decisions that 
protect or rehabilitate the environment.” (NAS, 19911).  A number of the proposed 
modifications to the monitoring program do not appear to be supportive of this goal.  
Further, as changes in protocols and procedures are mandated there is a significant risk 
that they start to compromise the integrity and value of what is increasingly being 
recognized as one of the most comprehensive urban stormwater quality data sets in the 
United States. Finally, while the Board’s interest in moving toward greater regional 
consistency is recognized, the Permittees are concerned that  requirements are being 
prescribed without due consideration of the needs of south Orange County. 
 

SPECIFIC COMMENTS 

E.II.A.1.c. Timing of Mass Loading Station (MLS) Monitoring 

 
The requirement to sample the first wet weather event of the year at each MLS needs to  
be considered in the context of the entire Orange County effort.  Including the six MLSs 

                                                 
1 Managing Troubled Waters, National Academy of Sciences, 1991 
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in the tentative order, there would in future be eighteen MLSs in Orange County 
requiring “first flush” sampling.  
 
Proposed modification: 
 
The requirement to increase the “first flush” sampling effort needs to be predicated on an 
assessment and finding of need.   
 
E.II.A1.d. Flow-weighting of Wet Weather Samples 
 
The requirement to collect flow-weighted composite stormwater samples will not allow 
accurate comparisons to CTR criteria for chronic toxicity due to dissolved metals.  The 
County’s present method provides a more thorough and reliable characterization of a 
storm with respect to comparison to water quality standards.  3-5 time-weighted 
composite samples are collected during a 4-day period to characterize a storm and its 
subsequent effects (see example below).  The first flush sample is collected over an 
hour period and is comprised of six discrete samplings 12 minutes apart.  The 
subsequent composite samples are prepared from bi-hourly samples.  
 
The analyte concentrations from each of the composite samples are combined with the 
respective discharge volumes during the composite samplings to calculate the individual 
and total stormwater loads.  The dissolved metals concentrations from each of the 
samples are compared to the CTR acute criteria. The time-weighted average dissolved 
metals concentrations for the 4-day sampling period are compared to the CTR chronic 
criteria.    
 

Composite Sampling Periods at Costa Mesa Channel
Storm of 2/10 - 2/12/05
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Flow-weighted compositing by field instrumentation (automatic sampler linked to 
portable flowmeter) has many disadvantages including: 
 

• Since the components are linked, if one component fails the system fails. 
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• When programming the autosampler the operator must have a fairly accurate 
prediction of the size of the storm.  If the magnitude is over predicted the sampler 
will not collect enough volume for all of the required analyses.  If the magnitude is 
under predicted the autosampler will collect too frequently and the latter part of 
the storm will be missed unless the autosampler is serviced before or 
immediately after the time of the last sampling.  Since the County will be required 
to monitor 18 MLSs during the first measurable rain event of the season this type 
of maintenance is not possible. 

• The channel rating must be accurate at the time of sampling. Flow rates are 
calculated from the water level records using the channel rating (stage-discharge 
relationship).  Presently, water level records are processed at the end of 
monitoring year (quarterly for Santa Ana Region TMDL programs).  The water 
level records are adjusted (with shifts) to reflect changes in the stage-discharge 
relationship arising from sediment deposition/scouring or new instantaneous 
discharge measurements.  These adjustments can result in significant 
differences in the calculated discharge rates. 

 
If the County were required to modify its current automatic sampling procedure for 
stormwater, manpower limitations would dictate that the process be conducted by flow-
weighted compositing in the laboratory as described in EPA 833-B-92-001 Exhibit 3-20 
(constant time – volume proportional to flow rate).  Aliquots from each bottle, 
proportional to flow rate at the time of collection would be composited into a single large 
container.  Aliquots from the container would be submitted for the required analyses. 
 
Advantages: 
 

• The autosampler and the flowmeter are not linked, reducing the likelihood of 
sampling failure. 

• Unscheduled autosampler servicing (to reprogram the collection frequency due 
to changes in storm magnitude) would not be required. 

 
Disadvantages: 
 

• The volume of a composite sample may not be great enough to accommodate 
all of the chemical and toxicity testing analyses.  For short duration storms the 
volume of the composite sample would be much smaller.  Presently Orange 
County analyzes chronic toxicity in mass emissions samples with multiple 
dilution tests.  Some of these tests require substantial volume.  Approximately 
4 gallons of sample are required for toxicity tests currently conducted on 
stormwater samples under the third term permit. 

• The space limitations of the County’s laboratory would severely hinder 
expeditious processing of all of the samples from the first measurable event of 
each year.   

 
Two automatic samplers, operating simultaneously, would be used to collect bi-hourly 
samples. Each sampler contains eight 1.8-liter glass bottles and the site would have to 
be serviced at least every 16 hours to change bottles and power supplies.  The 
maximum volume collected in each bi-hourly sampling is 2 x 1.8 = 3.6 liters.  The volume 
from each bi-hourly sampling used in the composite sample is calculated as: 
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Vi = VL[(VimaxQi/Qmax) / �(VimaxQi/Qmax)]  where 
 
Vi = volume from each bi-hourly sampling 
VL= volume required for all analyses 
Vimax = volume of the bi-hourly sample corresponding to the greatest discharge rate 
Qi = flow rate for sample i 
Qimax = maximum flow rate recorded for any bi-hourly sampling 
 
�(VimaxQi/Qimax) must first be calculated to ensure that it is greater than VL.  If it is not, the 
equation becomes: 
 
Vi = VimaxQi/Qimax 
 
The following two discharge hydrographs illustrate the disadvantages of flow-composite 
sampling using automatic sampling and laboratory compositing.  The first storm spans 
approximately two days and has a significant peak discharge.  Assuming a maximum 
sample bi-hourly sample volume of 3.6 liters, the total volume of the composite sample 
would be just 12.9 liters.  The sample volumes required for chemical and toxicity tests 
used in the program are tabulated below. 
 
 Analysis Req. Vol. (L) 
 Nutrients incl. TSS 1.5 
 Trace Metals (total) 0.25 
 Trace Metals (diss) 0.25 
 OP + Pyrethroid Pesticides 2.0 
 Carbamate Pesticides 1.0 
 DOC 0.25 
 TOC 0.25 
 TDS 0.25 
 Toxicity Tests 0-1 dilutions 5 dilutions
1 Ceriodaphnia survival/reproduction 6 10 
2 Hyalella survival 1.5 3 
3 Selenastrum growth 1.5 3 
 Total Chem + Tox 1-3 14.75 21.75 
4 Mysid survival/growth 10 14 
5 Sea Urchin fertilization 1 1 
6 Fathead Minnow survival 10 14 
 Total Chem + Tox 1,5,6 22.75 30.75 
 Total Chem + Tox 1,4,5,6 32.75 44.75 
  
 
Storm 2 spans more than seven days and would generate enough volume in the 
composite to accommodate all analyses.  However, these seven days of sampling would 
yield approximately 90 bi-hourly samples (90 1.8-liter bottles) which would have be 
stored and refrigerated until the sampling was completed and the maximum discharge 
rate determined.   
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Discharge Hydrograph for Aliso Creek - Storm of 10/27 - 10/29/04
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Discharge Hydrograph for Aliso Creek - Storm of 2/17 - 2/25/05 
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Proposed Modification: 
 
Clearly the choice of automatic sampling options is not an easy one.  The present 
method and the constant time – volume proportional to flow rate method each have 
advantages and disadvantages.  The choice should not be solely based on costs or 
logistics.  The County recommends that a pilot study be conducted to determine the 
differences between the two methods rather than making such a significant change to 
the direction of the monitoring program through the permit process.   
 
Until the study is completed, the monitoring protocols would remain the same as in the 
third permit.   
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E.II.A.1.d. Dry Weather Composite Sampling 
 
The proposed frequency of sample collection (minimum 3 samples / hour) during dry 
weather monitoring at MLSs does not support the objective of identifying illegal 
discharges and illicit connections and presents significant technical challenges.  During a 
“typical” 24-hour period, flow rate at an MLS does not vary significantly and the changes 
in water chemistry at an MLS would be muted because of the large size of the 
watershed and the number of stormdrain inputs.   
 
In order to comply with this requirement these composite samples would have to be 
prepared using the constant time – volume proportional to flow increment method (EPA 
833-B-92-001 Exhibit 3-19) or constant time – volume proportional to flow rate method 
(Exhibit 3-20).  Either method would require that 72 discrete samples be collected during 
a 24-hour period and that the samples be flow-composited in the laboratory.  Automatic 
samplers linked to flowmeters will not accommodate both constant time collection and 
flow-compositing during the same sampling period. To collect 3 samples/hour and 
produce a flow-composite sample, three automatic samplers would be required at each 
site for each event.   
 
The flow rate at an MLS, as noted above, does not vary significantly during a typical 24-
hour day.   Below is a graphic showing the hourly flow rate in Aliso Creek at the 
streamgauge in Aliso/Wood Canyon Wilderness Park during June of 2006.  As can be 
seen from the graph, the greatest difference between the maximum and minimum hourly 
flow rates during any 24-hour period is less than 35% of the maximum value (9.9 cfs at 
13:00 on 6/3 and 6.5 cfs at 12:00 on 6/4).  To produce a flow-composite sample, aliquots 
from each of the 72 samples collected during the 24-hour period would be combined in a 
single container. The volume of each of the aliquots would be proportional to the flow 
rate (qi/qt) at the time of sample collection and the volume of the sample collected at the 
maximum flowrate.  Unless the pollutant discharge occurred over several hours or if the 
concentration of the pollutant was several orders of magnitude above the baseline 
concentration, it would be difficult to detect intermittent illegal discharges from the 
composite sample concentration.   
 

Hourly Flow Rate in Aliso Creek in Aliso/Wood Canyon Park
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Proposed Modification: 
 
Conduct dry-weather monitoring at MLSs with time-weighted composite samples 
composed of 24 discrete hourly samples.  Compute the mass loads of pollutants as the 
product of the composite sample concentration and the total volume of water discharged 
past the monitoring point during the time of sample collection. 
 
E.II.A.1.g.   Analytical Testing for Mass Loading, Bioassessment, and Ambient 
Coastal Receiving Waters 
 
Nitrite is readily oxidized to nitrate in the natural aquatic environment.  Analysis of this 
form of nitrogen would not provide any added benefit and would significantly increase 
program costs.  Presently and in prior permit monitoring programs, the concentrations of 
nitrite + nitrate has been determined and reported as NO3.   
 
Proposed Modification: 
 
Analyze nitrite + nitrate together as in prior monitoring programs. 
 
Pyrethroid Pesticides  
 
Pyrethroid pesticides are very insoluble and tend to bind to sediment. They would not be 
detected in an aqueous sample unless the sample had a very high concentration of 
suspended solids. 
 
Proposed Modification:   
 
Analyze Pyrethroid pesticides in sediments at Bioassessment sites and in Dana Point 
Harbor. 
 
E.II.A.1.h.(1)  DDE Monitoring at the San Juan Creek MLS 
 
Assuming that the requirement to add DDE monitoring was a product of the 303(d) 
listing of San Juan Creek for DDE, the MLS is not within the water quality limited 
segment defined by the 303(d) list.  The listing was based on samplings conducted at 
SWAMP station San Juan Creek 9.  The 2006 303(d) list states that the estimated size 
affected is 1 mile.  The San Juan Creek MLS is two miles upstream of San Juan Creek 
9.  
 
Proposed Modification: 
 
Do not add DDE monitoring at the San Juan Creek MLS. 
 
E.II.A1.i.   Toxicity Testing at MLSs 
 
The proposed requirement would result in a change in toxicity testing organisms at 
MLSs.  Presently toxicity of stormwater discharges is measured using multiple dilution 
tests with marine organisms to assess the impact of stormwater on the coastal 
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County of Orange Technical Comments – Attachment C 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 
environment.  In the Santa Ana Region monitoring program, testing with marine and 
freshwater organisms is used.   
 
The TDS concentration in at least two (Prima and Segunda Deschecha Channels) of the 
six MLSs is great enough to negatively affect the toxicity test using Ceriodaphnia dubia. 
The seepage of local saline groundwater into these channels causes these high TDS 
concentrations. 
 
Proposed Modification: 
 
For dry-weather samples conduct toxicity testing with: 
 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500 �mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hour) growth test with Selenastrum capricornutum 
3. Acute survival test with Hyalella azteca. 

 
For stormwater samples conduct toxicity testing with: 
 

1. Chronic (7-day) survival test with Ceriodaphnia dubia.  Measure the specific 
conductance of the sample first.  If the conductance exceeds 2500 �mhos/cm, 
substitute Daphnia magna and conduct chronic toxicity test (EPA/600/D-87/080, 
March 1987). 

2. Chronic (96-hr) survival/growth test with Americamysis bahia. 
3. Chronic (40-min exposure) fertilization test with Stronglyocentrotus purpuratus. 
4. Chronic (96-hr) survival/growth with larval Pimphales promelas. 

 
E.II.A.4.b.   Toxicity Testing at ACRW Sites 
 
The Tentative Order proposes the use of freshwater organisms for toxicity testing. 
Historically, the aqueous toxicity tests have been conducted with marine organisms 
since the intent of the program is to evaluate the impact of urban runoff on the coastal 
receiving waters. 
 
Proposed Modification: 
 
Continue to use marine organisms for toxicity testing at the ACRW sites. 
 
E.II.A.5.c.(1) Continue Baseline Monitoring at CSDO Sites 
 
The list of sites to continue baseline monitoring (weekly sampling of indicator bacteria in 
the stormdrain and the surfzone) includes four stormdrains (MAINBC, LINDAL, BLULGN 
and PEARL) which are diverted during the AB-411 season.  There should be no 
requirement to sample while drains are being diverted. 
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County of Orange Technical Comments – Attachment C 
Tentative Order No.R9-2007-0002 
April 4, 2007 
 
E.II.A.5.c.(2)  Special Investigations 
 
The Permittees have conducted numerous bacterial source investigations in the Region 
including: 
 

1. Aliso Creek 13225 Directive Monitoring Plan and J03P02 Cleanup and 
Abatement Order Monitoring Plan. 2001-2005.  Quarterly Progress Reports can 
be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/Aliso_reports_studies.asp

 
2. San Juan Creek Microbial Source Tracking Study conducted by the Orange 

County Health Care Agency and the University of South Florida, 2002.  The 
Report can be found on the Watershed and Coastal Resources Website at: 
http://www.ocwatersheds.com/watersheds/sanjuan_reports_studies_Qtr1_sectio
n1.asp 

 
3. Bacterial Source Tracking Study on Prima Deshecha Channel conducted by 

MEC/Weston Solutions on behalf of the County and San Clemente, 2006.   
 
These studies need to be explicitly recognized in the Tentative Order and duplicative 
efforts not required. 
 
Proposed Modification: 
 
Requirements for bacterial source investigations should be stayed pending development  
of emerging source tracking methodologies. 
 
E.II.B.1  MS4 Outfall Monitoring During Wet Weather 
 
The requirement to monitor MS4 outfalls during wet weather does not support source 
investigations. 
 
Proposed Modification: 
 
Continue to use the Dry-weather Reconnaissance data as the primary monitoring effort 
to identify potential sources within the watershed.   
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COUNTY OF ORANGE 
RESOURCES & DEVELOPMENT MANAGEMENT DEPARTMENT 

Bryan Speegle, Director 
 
 

Environmental Resources 
 1750 S. Douglass Road 

Anaheim, CA  92806 

Telephone:  (714) 567-6363 
Fax:  (714) 567-6220 

 
 

 

 
 
January 24, 2008 
 
By E-mail and U.S. Mail 
 
John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4353 
 
Subject:  Revised Tentative Order No. R9-2008-0001; NPDES No. CAS0108740 
 
Dear Mr. Robertus:   
 
We are in receipt of the December 12, 2007 revised draft of the Waste Discharge Requirements 
for Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) 
Draining the Watersheds of the County of Orange, the Incorporated Cities of Orange County, 
and the Orange County Flood Control District Within the San Diego Region, Tentative Order No. 
R9-2008-0001; NPDES No. CAS0108740 (the “December 2007 Order”).  The December 2007 
Order was prepared and distributed for public comment by staff of the Regional Water Quality 
Control Board (“Regional Board”).  The County of Orange, as the Principal Permittee, provides 
these comments for you, Regional Board staff, and members of the Regional Board to consider 
before the Regional Board adopts the Order.  The Copermittees were involved in the 
development of these comments and the cities of Aliso Viejo, Dana Point, Laguna Beach, 
Laguna Niguel, Laguna Woods, Laguna Hills, Mission Viejo, Rancho Santa Margarita, San Juan 
Capistrano and San Clemente have directed that they be recognized as concurring entities. 
 
As you know, we submitted extensive comments on the initial February 9, 2007 Tentative Order 
on April 4, 2007 (“Initial Comments”).  We also submitted comments on the July 6, 2007 
Revised Tentative Order on August 22, 2007 (“August 2007 Comments”).  For your 
convenience, our Initial Comments and August 2007 Comments are attached and incorporated 
herein.  While you and your staff clearly have considered our comments, our principal legal and 
strategic technical concerns, as raised in our prior comments, remain largely unresolved in the 
December 2007 Order.  Accordingly, our comments in this letter need to be considered in the 
context of our prior written comments. 
 
In these comments we focus on two issues:  (1) the requirements for facilities that extract, treat 
and discharge water from waters of the United States and back into waters of the United States 
(“FETDs”) which initially were incorporated in the July 2007 Order (and which relate to our 
concerns with the Order’s requirements regarding treatment control BMPs); and (2) staff’s new 
attempt at justifying the provisions in the December 2007 Order that go beyond what is required 
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STATE ADDS ALMOST 470,000 IN 2006; 2007 POPULATION NEARS 37.7 MILLION 
 
FOR IMMEDIATE RELEASE:  CONTACT:  Daniel Sheya (City Estimates) 
May 1, 2007                       Linda Gage (State & County Estimates) 
                (916) 323-4086 
                H.D. Palmer 
                (916) 323-0648 
 
SACRAMENTO— California's population approached 37.7 million persons as of January 1, 2007, 
according to new population estimates released today by the state Department of Finance.   
 
California, the nation’s most populous state, represents 12.5 percent – one out of every eight persons – of 
the United States population.  The state’s population grew almost 1.3 percent in 2006 – adding close to 
470,000 residents – mirroring the growth pattern of 2005.  The state has increased by nearly 3.8 million 
persons – 11.2 percent – since the last census on April 1, 2000. 
 
The report shows preliminary January 2007, as well as revised January 2006, population data for the 
state, cities, and counties.  Highlights include: 

 
California Cities: 
 

• The 2007 report lists 478 California cities, of which 407 gained population, 3 experienced no 
change, and the remaining 68 lost population.  Compared to Finance's previous report, more 
cities gained population and fewer cities lost population.   

 
• In calendar year 2006, California cities annexed 14,851 housing units from county unincorporated 

areas, compared to 7,358 annexed units the previous year.  This provided additional population 
to these cities during a down cycle in housing construction.   In the previous report, the state 
added 197,627 housing units compared to 172,068 housing units this year.  

 
• The city of Beaumont in Riverside County experienced the state’s fastest growth rate at 21.2 

percent. Beaumont gained 2,077 housing units primarily from new construction, and now has a 
total population of 28,250. 

 
• Substantial increases in both new housing unit construction and/or annexations contributed to the 

growth of other fast-growing cities.  The City of Imperial in Imperial County (16.6 percent), Lake 
Elsinore in Riverside County (15.4 percent), Porterville in Tulare County (13.9 percent), Lathrop in 
San Joaquin County (12.7 percent), and Lincoln in Placer County (11.0 percent) were the fastest 
growing cities following Beaumont.  Porterville annexed a large number of housing units last year. 

 
• Large numeric increases include Fontana in San Bernardino County (16,281), San Jose in Santa 

Clara County (15,757), San Diego in San Diego County (11,212), Bakersfield in Kern County 
(11,126) and Santa Clarita in Los Angels County (9,527).  All cities in this group added a large 
number of newly constructed housing units; Bakersfield and San Jose had small annexation 
activity; while Fontana and Santa Clarita annexed a large number of units. 

  
• Los Angeles - California’s largest city - has for the first time surpassed the 4 million mark with a 

population of 4,018,080.  Los Angeles experienced the state’s largest numeric increase of 
37,658, and added 10,239 housing units. 

 
• Since the April 1, 2000 census, the top four fastest growing cities have been Lincoln in Placer 

County (233.9 percent), Beaumont and Murrieta in Riverside County (148.2 and 119.6 percent 
respectively), and Brentwood in Contra Costa County (109.9 percent). 

0002714



 
• Irvine in Orange County passed 200,000 in population, giving California 20 cities that exceed 

200,000 in population. 
 
• There are now 65 cities in California with a population exceeding 100,000.  Victorville (102,538) in 

San Bernardino County and Carlsbad (101,337) in San Diego County have now joined this group. 
 
California Counties: 
 

• California's fifty-eight counties range in population from 1,261 in Alpine (east of Sacramento on 
the Nevada border) to over 10.3 million in Los Angeles. 

 
• Compared to the state, twenty-two counties grew more rapidly, thirty-four grew more slowly, and 

two counties (Plumas and Sierra) experienced minor population decreases. 
 

• The state’s ten most populated counties remained the same: Los Angeles, San Diego, Orange, 
Riverside, San Bernardino, Santa Clara, Alameda, Sacramento, Contra Costa, and Fresno.  This 
year, very slight population differences resulted in San Diego replacing Orange in second place 
and Riverside replacing San Bernardino in fourth place.  All but Fresno have over one million 
residents.  San Diego and Orange have over 3 million each while Riverside and San Bernardino 
each exceed 2 million.   

 
• Los Angeles, the most populous county in the nation, accounts for over 27 percent of the state’s 

population, and tops the combined population of the next four largest counties.  Over half of the 
state’s population resides in our five most populated counties, all in Southern California. 

 
• All but one of the ten counties attracting the largest number of new residents in 2006 was also 

among the top ten in total population.  Kern County added over 22,000 people to rank 7th among 
counties with the strongest residential growth.  Contra Costa County, in the Bay Area, was not 
among the state’s ten fastest growers though it added over 11,000 new residents and placed 11th. 

 
• Imperial and Riverside counties grew by more than 3 percent during 2006.  Kern, Sutter, Lassen, 

Madera, Yuba, Kings, Placer, Merced, Tulare, and Colusa counties had growth rates above 2 
percent. 

 
The population estimates are used in determining the annual appropriations limit for all California 
jurisdictions, to distribute state subventions to cities and counties, and to comply with various state codes. 
Additionally, estimates are used for research and planning purposes by federal, state and local agencies, 
the academic community and the private sector, and to construct incidence rates such as birth and death 
rates, college-going rates, and incarceration rates. 
 
Changes to the housing stock are used to prepare the annual city population estimates presented in this 
report.  Estimated occupancy of housing units and the number of persons per household further 
determine population levels.  Changes in city housing stocks result from new construction, demolitions, 
housing unit conversions, and annexations. 
 
A variety of summary administrative records is used to produce the state and county population 
estimates.  Birth and death counts, driver’s license address changes, total housing units, school 
enrollment, federal income tax returns, legal immigration data, Medicare, Medi-Cal, and other data are 
provided by the responsible federal or state agency.  Data are reported in summarized data tables that do 
not disclose any information about individuals. 
 
Related population estimates reports are available on the Department’s website: 
http://www.dof.ca.gov/ under Demographic Information. 
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Department of Finance 
Demographic Research Unit 

Population Estimates for California Cities 
 

10 Largest Cities 
 
 City Population Percent Change 
  January 1, 2007 2006-07 
 
  1.  Los Angeles 4,018,080 0.9 
  2.  San Diego 1,316,837 0.9 
  3.  San Jose 973,672 1.6 
  4.  San Francisco 808,844 1.1 
  5.  Long Beach 492,912 0.4 
  6.  Fresno 481,035 2.0 
  7.  Sacramento 467,343 2.0 
  8.  Oakland 415,492 1.0 
  9.  Santa Ana 353,428 0.4 
10.  Anaheim 345,556 0.8 

 
10 Fastest Growing Cities Based on Percent Change 

 
 City Population Percent Change 
  January 1, 2007 2006-07 
 
  1.  Beaumont 28,250 21.2 
  2.  Imperial 11,852 16.6 
  3.  Lake Elsinore 47,634 15.4 
  4.  Porterville 51,467 13.9 
  5.  Lathrop 16,479 12.7 
  6.  Lincoln 37,410 11.0 
  7.  Fontana 181,640 9.8 
  8.  San Jacinto 34,345 9.8 
  9.  Orange Cove 10,544 9.4 
10.  Adelanto 27,139 9.2 
 

10 Fastest Growing Cities Under 300,000 Based on Numeric Population Change 
 

 City Population Numeric Change  
  January 1, 2007 2006-07 
 
  1.  Fontana 181,640 16,281 
  2.  Santa Clarita 177,158 9,527 
  3.  Irvine  202,079 7,953 
  4.  Victorville 102,538 7,453 
  5.  Visalia 117,744 6,710 
  6.  Lake Elsinore 47,634 6,363 
  7.  Porterville 51,467 6,297 
  8.  Chico 84,396 5,743 
  9.  Hesperia 85,876 5,658 
10.  Lancaster 143,818 5,256 
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 Department of Finance 
Demographic Research Unit 

Population Estimates for California Counties 
 

10 Largest Counties 
 
 County     Population                Percent Change          Percent of 
  January 1, 2007      2006-07             State 

 
  1.  Los Angeles 10,331,939  0.7   27.4 
  2.  San Diego   3,098,269  1.1     8.2 
  3.  Orange   3,098,121  0.9     8.2 
  4.  Riverside   2,031,625  3.3     5.4 
  5.  San Bernardino   2,028,013  1.7     5.4 
  6.  Santa Clara   1,808,056  1.6     4.8 
  7.  Alameda   1,526,148  1.1     4.1 
  8.  Sacramento   1,406,804  1.4     3.7 
  9.  Contra Costa   1,042,341  1.1     2.8 
10.  Fresno      917,515  2.0     2.4 
 

 
10 Fastest Growing Counties Based on Percent Change 

 
 County Population Percent Change 
  January 1, 2007    2006-07 
 
  1.  Imperial 172,672 3.4 
  2.  Riverside 2,031,625 3.3 
  3.  Kern 801,648 2.8 
  4.  Sutter 93,919 2.5 
  5.  Lassen 36,375 2.4 
  6.  Madera 148,721 2.4 
  7.  Yuba 70,745 2.2 
  8.  Kings 151,381 2.2 
  9.  Placer 324,495 2.2 
10.  Merced 251,510 2.2 
 

 
10 Fastest Growing Counties Based on Numeric Population Change 

 
 County Population Numeric Change  
  January 1, 2007 2006-07 
 
  1.  Los Angeles 10,331,939 73,945 
  2.  Riverside 2,031,625 65,018 
  3.  San Diego 3,098,269 34,156 
  4.  San Bernardino 2,028,013 34,030 
  5.  Santa Clara 1,808,056 27,607 
  6.  Orange 3,098,121 26,197 
  7.  Kern 801,648 22,158 
  8.  Sacramento 1,406,804 19,033 
  9.  Fresno 917,515 17,643 
10.  Alameda 1,526,148 16,167
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E-1:  City/County/State Population Estimates with Annual Percent Change 
January 1, 2006 and 2007 

 
                                                                       Total Population    Percent                                                                                Total Population    Percent 
JURISDICTION                                          1/1/06            1/1/07    Change            JURISDICTION                                       1/1/06            1/1/07    Change 

 
 
California 37,195,240 37,662,518 1.3 
      
Alameda              1,509,981 1,526,148 1.1 

  Alameda              74,551 75,254 0.9 
  Albany               16,680 16,764 0.5 
  Berkeley             105,382 106,347 0.9 
  Dublin               41,891 43,630 4.2 
  Emeryville           8,538 9,163 7.3 
  Fremont              210,150 211,662 0.7 
  Hayward              146,391 147,845 1.0 
  Livermore            81,442 82,845 1.7 
  Newark               43,486 43,693 0.5 
  Oakland              411,334 415,492 1.0 
  Piedmont             10,998 11,055 0.5 
  Pleasanton           67,873 68,755 1.3 
  San Leandro          81,071 81,466 0.5 
  Union City           71,151 72,297 1.6 
  Balance Of County 139,043 139,880 0.6 

        
Alpine               1,238 1,261 1.9 

  Balance Of County 1,238 1,261 1.9 
        
Amador               38,142 38,435 0.8 

  Amador               214 214 0.0 
  Ione                 7,616 7,842 3.0 
  Jackson              4,351 4,317 -0.8 
  Plymouth             1,059 1,050 -0.8 
  Sutter Creek         2,943 2,945 0.1 
  Balance Of County 21,959 22,067 0.5 

        
Butte                215,981 218,069 1.0 

  Biggs                1,768 1,769 0.1 
  Chico                78,653 84,396 7.3 
  Gridley              5,914 6,167 4.3 
  Oroville             13,477 14,443 7.2 
  Paradise             26,366 26,299 -0.3 
  Balance Of County 89,803 84,995 -5.4 

        
Calaveras            45,623 46,028 0.9 

  Angels City 3,571 3,589 0.5 
  Balance Of County 42,052 42,439 0.9 

        
Colusa               21,501 21,951 2.1 

  Colusa               5,694 5,773 1.4 
  Williams             5,083 5,255 3.4 
  Balance Of County 10,724 10,923 1.9 

        
Contra Costa         1,030,732 1,042,341 1.1 

  Antioch              100,163 100,150 0.0 
  Brentwood            45,974 48,907 6.4 
  Clayton              10,841 10,781 -0.6 

 
 

Contra Costa (Cont.) 

  Concord              123,969 123,519 -0.4 
  Danville             42,719 42,601 -0.3 
  El Cerrito           23,289 23,194 -0.4 
  Hercules             23,647 23,975 1.4 
  Lafayette            24,003 23,953 -0.2 
  Martinez             36,306 36,179 -0.3 
  Moraga               16,223 16,165 -0.4 
  Oakley 29,485 31,906 8.2 
  Orinda               17,557 17,517 -0.2 
  Pinole               19,315 19,234 -0.4 
  Pittsburg            62,492 63,004 0.8 
  Pleasant Hill        33,203 33,117 -0.3 
  Richmond             102,676 103,828 1.1 
  San Pablo            30,977 30,965 0.0 
  San Ramon            56,505 58,035 2.7 
  Walnut Creek         65,603 65,384 -0.3 
  Balance Of County 165,785 169,927 2.5 

        
Del Norte            29,025 29,341 1.1 

  Crescent City        7,682 7,762 1.0 
  Balance Of County 21,343 21,579 1.1 

        
El Dorado            176,637 178,674 1.2 

  Placerville          10,197 10,237 0.4 
  South Lake Tahoe     23,652 23,704 0.2 
  Balance Of County 142,788 144,733 1.4 

        
Fresno               899,872 917,515 2.0 

  Clovis               89,947 92,269 2.6 
  Coalinga             17,276 18,061 4.5 
  Firebaugh            6,713 6,692 -0.3 
  Fowler               4,858 5,293 9.0 
  Fresno               471,599 481,035 2.0 
  Huron                7,345 7,493 2.0 
  Kerman               12,637 13,591 7.5 
  Kingsburg            11,249 11,234 -0.1 
  Mendota              8,779 9,426 7.4 
  Orange Cove          9,641 10,544 9.4 
  Parlier              12,899 13,080 1.4 
  Reedley              23,348 24,909 6.7 
  Sanger               23,326 23,289 -0.2 
  San Joaquin          3,748 3,870 3.3 
  Selma                22,937 23,194 1.1 
  Balance Of County 173,570 173,535 0.0 

        
Glenn                28,475 28,915 1.5 

  Orland               6,949 7,189 3.5 
  Willows              6,392 6,469 1.2 
  Balance Of County 15,134 15,257 0.8 
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E-1:  City/County/State Population Estimates with Annual Percent Change 
January 1, 2006 and 2007 

 
                                                                       Total Population    Percent                                                                                Total Population    Percent 
JURISDICTION                                          1/1/06            1/1/07    Change            JURISDICTION                                       1/1/06            1/1/07    Change 

 
 
Humboldt             131,390 131,959 0.4 

  Arcata               17,159 17,244 0.5 
  Blue Lake            1,160 1,152 -0.7 
  Eureka               26,826 27,208 1.4 
  Ferndale             1,413 1,411 -0.1 
  Fortuna              11,217 11,207 -0.1 
  Rio Dell             3,226 3,240 0.4 
  Trinidad             313 311 -0.6 
  Balance Of County 70,076 70,186 0.2 

        
Imperial             167,026 172,672 3.4 

  Brawley              25,554 25,694 0.5 
  Calexico             36,840 37,552 1.9 
  Calipatria           7,837 7,773 -0.8 
  El Centro            42,116 42,071 -0.1 
  Holtville            5,861 6,299 7.5 
  Imperial             10,167 11,852 16.6 
  Westmorland          2,378 2,372 -0.3 
  Balance Of County 36,273 39,059 7.7 

        
Inyo                 18,376 18,383 0.0 

  Bishop               3,590 3,585 -0.1 
  Balance Of County 14,786 14,798 0.1 

        
Kern                 779,490 801,648 2.8 

  Arvin                15,042 16,138 7.3 
  Bakersfield          312,087 323,213 3.6 
  California City      12,056 13,123 8.9 
  Delano               49,393 53,037 7.4 
  Maricopa             1,137 1,135 -0.2 
  Mcfarland            12,545 12,686 1.1 
  Ridgecrest           27,530 27,944 1.5 
  Shafter              14,512 14,982 3.2 
  Taft                 9,152 9,161 0.1 
  Tehachapi            12,617 13,063 3.5 
  Wasco                24,303 24,156 -0.6 
  Balance Of County 289,116 293,010 1.3 

        
Kings                148,073 151,381 2.2 

  Avenal               16,292 16,737 2.7 
  Corcoran             23,378 25,417 8.7 
  Hanford              48,744 50,370 3.3 
  Lemoore              23,241 24,098 3.7 
  Balance Of County 36,418 34,759 -4.6 

        
Lake                 63,737 64,276 0.8 

  Clearlake            13,840 14,150 2.2 
  Lakeport             5,096 5,099 0.1 
  Balance Of County 44,801 45,027 0.5 

  
 
       

 

Lassen               35,507 36,375 2.4 
  Susanville           18,261 18,138 -0.7 
  Balance Of County 17,246 18,237 5.7 

        
Los Angeles          10,257,994 10,331,939 0.7 

  Agoura Hills         23,262 23,340 0.3 
  Alhambra             89,442 89,488 0.1 
  Arcadia              56,217 56,556 0.6 
  Artesia              17,519 17,589 0.4 
  Avalon               3,491 3,521 0.9 
  Azusa                48,362 48,640 0.6 
  Baldwin Park         81,092 81,146 0.1 
  Bell                 38,873 38,982 0.3 
  Bellflower           77,141 77,189 0.1 
  Bell Gardens         46,106 46,760 1.4 
  Beverly Hills        35,861 36,084 0.6 
  Bradbury             944 938 -0.6 
  Burbank              107,018 107,921 0.8 
  Calabasas            23,416 23,652 1.0 
  Carson               98,110 98,178 0.1 
  Cerritos             54,906 54,943 0.1 
  Claremont            36,732 37,141 1.1 
  Commerce             13,458 13,494 0.3 
  Compton              99,078 99,451 0.4 
  Covina               49,442 49,720 0.6 
  Cudahy               25,689 25,870 0.7 
  Culver City          40,723 40,792 0.2 
  Diamond Bar          59,800 60,207 0.7 
  Downey               113,210 113,587 0.3 
  Duarte               23,030 23,121 0.4 
  El Monte             125,513 126,282 0.6 
  El Segundo           16,986 17,076 0.5 
  Gardena              61,593 61,947 0.6 
  Glendale             206,578 207,157 0.3 
  Glendora             52,267 52,557 0.6 
  Hawaiian Gardens     15,871 15,922 0.3 
  Hawthorne            88,574 89,080 0.6 
  Hermosa Beach        19,460 19,474 0.1 
  Hidden Hills         2,038 2,040 0.1 
  Huntington Park      64,693 64,912 0.3 
  Industry             803 804 0.1 
  Inglewood            118,264 119,212 0.8 
  Irwindale            1,559 1,655 6.2 
  La Canada Flintridge 21,340 21,353 0.1 
  La Habra Heights     6,117 6,145 0.5 
  Lakewood             83,397 83,641 0.3 
  La Mirada            49,855 50,267 0.8 
  Lancaster            138,562 143,818 3.8 
  La Puente            43,221 43,338 0.3 
  La Verne             33,353 33,449 0.3 
  Lawndale             33,387 33,572 0.6 

0002719



E-1:  City/County/State Population Estimates with Annual Percent Change 
January 1, 2006 and 2007 

 
                                                                       Total Population    Percent                                                                                Total Population    Percent 
JURISDICTION                                          1/1/06            1/1/07    Change            JURISDICTION                                       1/1/06            1/1/07    Change 

 
 

Los Angeles (Cont.) 

  Lomita               21,091 21,127 0.2 
  Long Beach           490,798 492,912 0.4 
  Los Angeles          3,980,422 4,018,080 0.9 
  Lynwood              73,137 73,171 0.0 
  Malibu               13,680 13,748 0.5 
  Manhattan Beach      36,551 36,573 0.1 
  Maywood              29,583 29,957 1.3 
  Monrovia             39,058 39,309 0.6 
  Montebello           65,508 65,686 0.3 
  Monterey Park        64,471 64,508 0.1 
  Norwalk              109,822 110,040 0.2 
  Palmdale             141,199 145,468 3.0 
  Palos Verdes Estates 14,060 14,085 0.2 
  Paramount            57,881 58,087 0.4 
  Pasadena             146,327 147,262 0.6 
  Pico Rivera          67,068 67,074 0.0 
  Pomona               162,055 162,140 0.1 
  Rancho Palos Verdes  43,045 43,092 0.1 
  Redondo Beach        67,201 67,495 0.4 
  Rolling Hills        1,968 1,972 0.2 
  Rolling Hills Estates 8,102 8,099 0.0 
  Rosemead             57,220 57,427 0.4 
  San Dimas            36,911 37,011 0.3 
  San Fernando         25,068 25,145 0.3 
  San Gabriel          42,374 42,691 0.7 
  San Marino           13,498 13,507 0.1 
  Santa Clarita        167,631 177,158 5.7 
  Santa Fe Springs     17,804 17,849 0.3 
  Santa Monica         90,865 91,124 0.3 
  Sierra Madre         11,025 11,039 0.1 
  Signal Hill          11,105 11,229 1.1 
  South El Monte       22,340 22,464 0.6 
  South Gate           101,779 102,233 0.4 
  South Pasadena       25,708 25,824 0.5 
  Temple City          35,517 35,702 0.5 
  Torrance             147,299 148,558 0.9 
  Vernon               95 95 0.0 
  Walnut               32,189 32,297 0.3 
  West Covina          112,608 112,953 0.3 
  West Hollywood       37,594 37,653 0.2 
  Westlake Village     8,872 8,893 0.2 
  Whittier             86,955 87,190 0.3 
  Balance Of County 1,094,157 1,092,001 -0.2 

        
Madera               145,198 148,721 2.4 

  Chowchilla           17,145 17,827 4.0 
  Madera               52,892 55,780 5.5 
  Balance Of County 75,161 75,114 -0.1 

  
 
       

 

Marin                253,818 255,982 0.9 
  Belvedere            2,141 2,149 0.4 
  Corte Madera         9,422 9,465 0.5 
  Fairfax              7,345 7,375 0.4 
  Larkspur             12,070 12,121 0.4 
  Mill Valley          13,770 13,822 0.4 
  Novato               51,219 52,426 2.4 
  Ross                 2,362 2,379 0.7 
  San Anselmo          12,450 12,518 0.5 
  San Rafael           57,490 58,047 1.0 
  Sausalito            7,411 7,454 0.6 
  Tiburon              8,840 8,882 0.5 
  Balance Of County 69,298 69,344 0.1 

        
Mariposa             18,142 18,254 0.6 

  Balance Of County 18,142 18,254 0.6 
        
Mendocino            89,834 90,291 0.5 

  Fort Bragg           6,915 6,917 0.0 
  Point Arena          497 496 -0.2 
  Ukiah                15,849 15,876 0.2 
  Willits              5,043 5,049 0.1 
  Balance Of County 61,530 61,953 0.7 

        
Merced               246,114 251,510 2.2 

  Atwater              27,176 27,618 1.6 
  Dos Palos            4,932 4,899 -0.7 
  Gustine              5,236 5,152 -1.6 
  Livingston           12,553 13,287 5.8 
  Los Banos            34,053 35,211 3.4 
  Merced               75,854 79,715 5.1 
  Balance Of County 86,310 85,628 -0.8 

        
Modoc                9,715 9,721 0.1 

  Alturas              2,830 2,827 -0.1 
  Balance Of County 6,885 6,894 0.1 

        
Mono                 13,842 13,985 1.0 

  Mammoth Lakes        7,495 7,560 0.9 
  Balance Of County 6,347 6,425 1.2 

        
Monterey             423,048 425,960 0.7 

  Carmel-By-The-Sea    4,057 4,053 -0.1 
  Del Rey Oaks         1,630 1,626 -0.2 
  Gonzales             8,495 8,737 2.8 
  Greenfield           15,407 16,629 7.9 
  King City            11,382 11,518 1.2 
  Marina               18,910 18,958 0.3 
  Monterey             30,129 30,121 0.0 
  Pacific Grove        15,375 15,444 0.4 
  Salinas              149,021 149,539 0.3 
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E-1:  City/County/State Population Estimates with Annual Percent Change 
January 1, 2006 and 2007 

 
                                                                       Total Population    Percent                                                                                Total Population    Percent 
JURISDICTION                                          1/1/06            1/1/07    Change            JURISDICTION                                       1/1/06            1/1/07    Change 

 
 

Monterey (Cont.) 

  Sand City            302 301 -0.3 
  Seaside              34,755 34,641 -0.3 
  Soledad              28,150 28,361 0.7 
  Balance Of County 105,435 106,032 0.6 

        
Napa                 134,326 135,969 1.2 

  American Canyon      14,948 16,031 7.2 
  Calistoga            5,252 5,302 1.0 
  Napa                 76,639 76,997 0.5 
  St Helena            5,983 5,993 0.2 
  Yountville           3,261 3,290 0.9 
  Balance Of County 28,243 28,356 0.4 

        
Nevada               99,392 99,766 0.4 

  Grass Valley         12,946 12,958 0.1 
  Nevada City          3,067 3,079 0.4 
  Truckee              15,805 16,019 1.4 
  Balance Of County 67,574 67,710 0.2 

        
Orange 3,071,924 3,098,121 0.9 

  Aliso Viejo 44,867 45,037 0.4 
  Anaheim              342,717 345,556 0.8 
  Brea                 39,628 39,870 0.6 
  Buena Park           81,488 82,452 1.2 
  Costa Mesa           113,323 113,805 0.4 
  Cypress              48,938 49,284 0.7 
  Dana Point           36,734 36,946 0.6 
  Fountain Valley      57,505 57,741 0.4 
  Fullerton            136,659 137,367 0.5 
  Garden Grove         172,056 172,781 0.4 
  Huntington Beach     201,346 202,250 0.4 
  Irvine               194,126 202,079 4.1 
  Laguna Beach         25,006 25,131 0.5 
  Laguna Hills         33,281 33,391 0.3 
  Laguna Niguel        66,291 66,608 0.5 
  Laguna Woods 18,366 18,426 0.3 
  La Habra             61,894 62,483 1.0 
  Lake Forest          77,991 78,243 0.3 
  La Palma             16,109 16,162 0.3 
  Los Alamitos         12,026 12,146 1.0 
  Mission Viejo        98,165 98,483 0.3 
  Newport Beach        83,503 84,218 0.9 
  Orange               138,027 138,640 0.4 
  Placentia            51,324 51,597 0.5 
  Rancho Santa Margarita 49,217 49,718 1.0 
  San Clemente         66,392 67,373 1.5 
  San Juan Capistrano  36,134 36,452 0.9 
  Santa Ana            352,090 353,428 0.4 
  Seal Beach           25,513 25,962 1.8 
  Stanton              38,828 38,981 0.4 

 
 

Orange (Cont.) 

  Tustin               69,586 70,350 1.1 
  Villa Park           6,228 6,251 0.4 
  Westminster          92,566 92,870 0.3 
  Yorba Linda          66,911 67,904 1.5 
  Balance Of County 117,089 118,136 0.9 

        
Placer               317,498 324,495 2.2 

  Auburn               13,017 13,112 0.7 
  Colfax               1,831 1,838 0.4 
  Lincoln              33,695 37,410 11.0 
  Loomis               6,501 6,529 0.4 
  Rocklin              51,080 51,951 1.7 
  Roseville            104,981 106,266 1.2 
  Balance Of County 106,393 107,389 0.9 

        
Plumas               21,142 21,128 -0.1 

  Portola              2,119 2,103 -0.8 
  Balance Of County 19,023 19,025 0.0 

        
Riverside            1,966,607 2,031,625 3.3 

  Banning              28,321 28,272 -0.2 
  Beaumont             23,304 28,250 21.2 
  Blythe               22,269 22,625 1.6 
  Calimesa             7,465 7,414 -0.7 
  Canyon Lake          11,013 10,969 -0.4 
  Cathedral City       51,435 52,115 1.3 
  Coachella            35,449 38,486 8.6 
  Corona               145,659 146,164 0.3 
  Desert Hot Springs   22,163 23,544 6.2 
  Hemet                70,015 71,705 2.4 
  Indian Wells         4,899 4,942 0.9 
  Indio                72,142 77,146 6.9 
  Lake Elsinore        41,271 47,634 15.4 
  La Quinta            38,604 41,092 6.4 
  Moreno Valley        175,769 180,466 2.7 
  Murrieta             93,567 97,257 3.9 
  Norco                27,418 27,361 -0.2 
  Palm Desert          49,879 49,752 -0.3 
  Palm Springs         46,754 46,858 0.2 
  Perris               47,463 50,663 6.7 
  Rancho Mirage        16,783 16,944 1.0 
  Riverside            289,747 291,398 0.6 
  San Jacinto          31,280 34,345 9.8 
  Temecula             94,575 97,935 3.6 
  Balance Of County 519,363 538,288 3.6 

        
Sacramento 1,387,771 1,406,804 1.4 

  Citrus Heights 87,018 87,017 0.0 
  Elk Grove 131,081 136,318 4.0 
  Folsom               69,544 70,835 1.9 
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E-1:  City/County/State Population Estimates with Annual Percent Change 
January 1, 2006 and 2007 

 
                                                                       Total Population    Percent                                                                                Total Population    Percent 
JURISDICTION                                          1/1/06            1/1/07    Change            JURISDICTION                                       1/1/06            1/1/07    Change 

 
 

Sacramento (Cont.) 

  Galt                 23,017 23,469 2.0 
  Isleton              814 815 0.1 
  Rancho Cordova 56,470 59,056 4.6 
  Sacramento           458,001 467,343 2.0 
  Balance Of County 561,826 561,951 0.0 
        

San Benito           57,513 57,803 0.5 
  Hollister            37,008 37,120 0.3 
  San Juan Bautista    1,722 1,825 6.0 
  Balance Of County 18,783 18,858 0.4 

        
San Bernardino       1,993,983 2,028,013 1.7 

  Adelanto             24,863 27,139 9.2 
  Apple Valley         67,465 70,297 4.2 
  Barstow              23,710 23,943 1.0 
  Big Bear Lake        6,178 6,207 0.5 
  Chino                79,709 81,224 1.9 
  Chino Hills          77,920 78,668 1.0 
  Colton               51,747 51,797 0.1 
  Fontana              165,359 181,640 9.8 
  Grand Terrace        12,374 12,380 0.0 
  Hesperia             80,218 85,876 7.1 
  Highland             51,459 52,186 1.4 
  Loma Linda           21,896 22,451 2.5 
  Montclair            35,624 36,622 2.8 
  Needles              5,676 5,759 1.5 
  Ontario              171,008 172,701 1.0 
  Rancho Cucamonga     170,372 172,331 1.1 
  Redlands             71,043 71,375 0.5 
  Rialto               99,130 99,064 -0.1 
  San Bernardino       201,699 205,010 1.6 
  Twentynine Palms     27,431 24,830 -9.5 
  Upland               74,053 75,169 1.5 
  Victorville          95,085 102,538 7.8 
  Yucaipa              50,523 51,784 2.5 
  Yucca Valley         20,522 21,044 2.5 
  Balance Of County 308,919 295,978 -4.2 

        
San Diego            3,064,113 3,098,269 1.1 

  Carlsbad             98,641 101,337 2.7 
  Chula Vista          223,533 227,723 1.9 
  Coronado             22,898 22,957 0.3 
  Del Mar              4,525 4,548 0.5 
  El Cajon             96,900 97,255 0.4 
  Encinitas            62,836 63,259 0.7 
  Escondido            140,816 141,788 0.7 
  Imperial Beach       27,572 27,709 0.5 
  La Mesa              55,779 56,250 0.8 
  Lemon Grove          25,371 25,451 0.3 
  National City        61,123 61,115 0.0 

 
 

San Diego (Cont.) 

  Oceanside            174,986 176,644 0.9 
  Poway                50,567 50,830 0.5 
  San Diego            1,305,625 1,316,837 0.9 
  San Marcos           76,752 79,812 4.0 
  Santee               54,727 55,158 0.8 
  Solana Beach         13,331 13,418 0.7 
  Vista                94,473 94,962 0.5 
  Balance Of County 473,658 481,216 1.6 

        
San Francisco        800,099 808,844 1.1 

  San Francisco        800,099 808,844 1.1 
        
San Joaquin          668,259 679,687 1.7 

  Escalon              7,044 7,091 0.7 
  Lathrop              14,627 16,479 12.7 
  Lodi                 62,828 63,395 0.9 
  Manteca              63,716 65,076 2.1 
  Ripon                13,911 14,575 4.8 
  Stockton             285,966 289,789 1.3 
  Tracy                80,477 80,505 0.0 
  Balance Of County 139,690 142,777 2.2 
        

San Luis Obispo      262,594 264,900 0.9 
  Arroyo Grande        16,557 16,759 1.2 
  Atascadero           27,589 27,778 0.7 
  El Paso De Robles    28,896 29,514 2.1 
  Grover Beach         13,179 13,085 -0.7 
  Morro Bay            10,463 10,436 -0.3 
  Pismo Beach          8,597 8,545 -0.6 
  San Luis Obispo      44,326 44,239 -0.2 
  Balance Of County 112,987 114,544 1.4 

        
San Mateo            726,336 733,496 1.0 

  Atherton             7,284 7,423 1.9 
  Belmont              25,725 25,897 0.7 
  Brisbane             3,753 3,789 1.0 
  Burlingame           28,408 28,667 0.9 
  Colma                1,579 1,593 0.9 
  Daly City            105,156 106,160 1.0 
  East Palo Alto       32,183 32,630 1.4 
  Foster City          29,993 30,269 0.9 
  Half Moon Bay        12,775 12,912 1.1 
  Hillsborough         10,998 11,122 1.1 
  Menlo Park           30,842 31,146 1.0 
  Millbrae             20,797 20,965 0.8 
  Pacifica             38,859 39,251 1.0 
  Portola Valley       4,566 4,618 1.1 
  Redwood City         76,322 77,025 0.9 
  San Bruno            41,645 42,145 1.2 
  San Carlos           28,352 28,639 1.0 
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San Mateo (Cont.) 

  San Mateo            94,605 95,510 1.0 
  South San Francisco  62,017 62,614 1.0 
  Woodside             5,522 5,564 0.8 
  Balance Of County 64,955 65,557 0.9 

        
Santa Barbara        419,989 424,425 1.1 

  Buellton             4,526 4,663 3.0 
  Carpinteria          14,106 14,123 0.1 
  Goleta 30,135 30,169 0.1 
  Guadalupe            6,393 6,397 0.1 
  Lompoc               41,734 42,015 0.7 
  Santa Barbara        89,137 89,456 0.4 
  Santa Maria          89,787 90,333 0.6 
  Solvang              5,486 5,495 0.2 
  Balance Of County 138,685 141,774 2.2 

        
Santa Clara          1,780,449 1,808,056 1.6 

  Campbell             38,580 39,748 3.0 
  Cupertino            54,082 55,162 2.0 
  Gilroy               48,747 49,649 1.9 
  Los Altos            27,729 28,104 1.4 
  Los Altos Hills      8,520 8,607 1.0 
  Los Gatos            29,116 29,407 1.0 
  Milpitas             65,554 66,568 1.5 
  Monte Sereno         3,528 3,565 1.0 
  Morgan Hill          37,256 38,418 3.1 
  Mountain View        72,316 73,262 1.3 
  Palo Alto            62,424 62,615 0.3 
  San Jose             957,915 973,672 1.6 
  Santa Clara          111,258 114,238 2.7 
  Saratoga             30,973 31,401 1.4 
  Sunnyvale            134,142 135,721 1.2 
  Balance Of County 98,309 97,919 -0.4 

        
Santa Cruz           261,385 264,125 1.0 

  Capitola             9,908 9,960 0.5 
  Santa Cruz           56,729 57,553 1.5 
  Scotts Valley        11,563 11,615 0.4 
  Watsonville          50,022 51,258 2.5 
  Balance Of County 133,163 133,739 0.4 

        
Shasta               179,835 181,401 0.9 

  Anderson             10,580 10,594 0.1 
  Redding              89,162 90,045 1.0 
  Shasta Lake          10,230 10,293 0.6 
  Balance Of County 69,863 70,469 0.9 

        
Sierra               3,493 3,485 -0.2 

  Loyalton             881 878 -0.3 
  Balance Of County 2,612 2,607 -0.2 

        
Siskiyou             45,877 45,953 0.2 

  Dorris               883 873 -1.1 
  Dunsmuir             1,877 1,851 -1.4 
  Etna                 771 759 -1.6 
  Fort Jones           672 666 -0.9 
  Montague             1,514 1,514 0.0 
  Mount Shasta         3,679 3,642 -1.0 
  Tulelake             998 983 -1.5 
  Weed                 2,939 3,030 3.1 
  Yreka                7,297 7,356 0.8 
  Balance Of County 25,247 25,279 0.1 
        

Solano               421,542 424,823 0.8 
  Benicia              27,214 27,916 2.6 
  Dixon                17,507 17,644 0.8 
  Fairfield            105,171 105,421 0.2 
  Rio Vista            7,329 7,823 6.7 
  Suisun City          27,640 27,980 1.2 
  Vacaville            96,057 96,489 0.4 
  Vallejo              120,636 121,425 0.7 
  Balance Of County 19,988 20,125 0.7 

        
Sonoma               478,222 481,765 0.7 

  Cloverdale           8,435 8,517 1.0 
  Cotati               7,367 7,535 2.3 
  Healdsburg           11,680 11,706 0.2 
  Petaluma             56,608 56,996 0.7 
  Rohnert Park         42,937 42,959 0.1 
  Santa Rosa           156,820 157,985 0.7 
  Sebastopol           7,737 7,760 0.3 
  Sonoma               9,873 9,945 0.7 
  Windsor              25,957 26,432 1.8 
  Balance Of County 150,808 151,930 0.7 

        
Stanislaus           513,441 521,497 1.6 

  Ceres                40,868 41,997 2.8 
  Hughson              6,112 6,082 -0.5 
  Modesto              207,738 209,174 0.7 
  Newman               10,120 10,302 1.8 
  Oakdale              17,824 18,628 4.5 
  Patterson            19,231 20,875 8.5 
  Riverbank            21,176 21,492 1.5 
  Turlock              67,757 69,321 2.3 
  Waterford            8,201 8,590 4.7 
  Balance Of County 114,414 115,036 0.5 

        
Sutter               91,669 93,919 2.5 

  Live Oak             7,492 8,126 8.5 
  Yuba City            60,653 62,083 2.4 
  Balance Of County 23,524 23,710 0.8 
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Tehama               60,979 61,774 1.3 
  Corning              7,154 7,179 0.3 
  Red Bluff            13,529 13,702 1.3 
  Tehama               434 427 -1.6 
  Balance Of County 39,862 40,466 1.5 
        
Trinity              14,108 14,171 0.4 
  Balance Of County 14,108 14,171 0.4 
        
Tulare               420,131 429,006 2.1 
  Dinuba               19,555 20,002 2.3 
  Exeter               10,620 10,730 1.0 
  Farmersville         10,405 10,466 0.6 
  Lindsay              11,173 11,174 0.0 
  Porterville          45,170 51,467 13.9 
  Tulare               51,417 55,935 8.8 
  Visalia              111,034 117,744 6.0 
  Woodlake             7,293 7,394 1.4 
  Balance Of County 153,464 144,094 -6.1 
        
Tuolumne             57,039 57,223 0.3 
  Sonora               4,703 4,750 1.0 
  Balance Of County 52,336 52,473 0.3 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
       

 

Ventura              817,315 825,512 1.0 
  Camarillo            64,075 65,601 2.4 
  Fillmore             15,170 15,247 0.5 
  Moorpark             35,774 36,150 1.1 
  Ojai                 8,149 8,133 -0.2 
  Oxnard               189,846 192,997 1.7 
  Port Hueneme         22,390 22,347 -0.2 
  San Buenaventura     106,629 107,490 0.8 
  Santa Paula          29,109 29,182 0.3 
  Simi Valley          122,612 124,524 1.6 
  Thousand Oaks        127,545 127,739 0.2 
  Balance Of County 96,016 96,102 0.1 
        
Yolo                 190,500 193,983 1.8 
  Davis                64,638 64,938 0.5 
  West Sacramento      43,219 44,928 4.0 
  Winters              6,874 6,885 0.2 
  Woodland             53,016 54,060 2.0 
  Balance Of County 22,753 23,172 1.8 
        
Yuba                 69,198 70,745 2.2 
  Marysville           12,775 12,713 -0.5 
  Wheatland            3,518 3,513 -0.1 
  Balance Of County 52,905 54,519 3.1 
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Attachment 1 
Comments on Fact Sheet/Technical Report For Tentative Order R9-2007-0002 

 
Economic Issues (p.11) 
 
The Fact Sheet’s discussion of Economic Issues considers the costs and benefits of water 
quality protection and management. This discussion is prefaced with a reference to the 
work of Ribaudo and Hellerstein (2002).  These authors note that that a “knowledge of 
benefits and costs to water users is required in any complete assessment of policies to 
create incentives for water quality improving changes in agricultural practices.”  The 
paraphrasing of this work in the Fact Sheet unfortunately omits consideration of the 
context and scope of this work. Since their work is advocating cost-benefit analysis to 
initially inform policy development rather than subsequently validate its implementation, 
Ribaudo and Hellerstein’s target audience are clearly the policy writers (or permit 
writers) and not the practioners of agricultural production.  This key point is missed by 
the Fact Sheet author.  
 
The scope and limitations of environmental cost-benefit analysis also have to be 
recognized.  Indeed, the beach closure studies noted in the Fact Sheet quite possibly 
represent the limits of meaningful cost-benefit analysis as it can be applied to water 
quality protection and management in Orange County.  In environmental cost-benefit 
analysis there are no markets for environmental quality and no prices with which to 
completely measure environmental value.  Consequently, such analyses have to 
determine economic effects through the measurement of observed changes in the 
behavior of water users (e.g. a reduction in beach use) and the determination of direct use 
values.  However, direct use values such as those identified by Lew et. al. (2001) only 
capture a portion of the total economic value of an environmental asset.  For example, 
NOAA observes that indirect use values (e.g. biological support, climate regulation etc.), 
non-use values (e.g. potential future use), and intrinsic values (biota has a value 
irrespective of usefulness to humanity) also have to be considered in the evaluation of an 
environmental resource 
 
In summary, cost-benefit analysis requires that the natural environment be translated into 
monetary terms. The Center for Progressive Regulation (CPR) (2007) believes that this 
feature is one aspect of cost-benefit analysis that “makes it a terrible way to make 
decisions about environmental protection, for both intrinsic and practical reasons.” CPR 
also believes that “it is not useful to keep cost-benefit analysis around as a kind of 
regulatory tag-along, providing information that regulators may find useful even if not 
decisive. Cost-benefit analysis is exceedingly time- and resource-intensive, and its flaws 
are so deep and so large that this time and these resources are wasted on it.”  Part of this 
latter observation is underscored by the 1998 the state of Minnesota’s scoping study on a 
cost-benefit model to analyze water-quality standards.  Its task force estimated costs of 
$3.6 to $4.4 million over four years to support model development and the project was 
stopped at the conclusion of the scoping study.  If the Fact Sheet retains a discussion of 
cost benefit analyses, this discussion should be revised to explicitly recognize the limited 
utility of the approach when applied to environmental protection. 
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Discharge Characteristics (p.21) 
 
The Fact Sheet presents a chronological record of investigations into the environmental 
significance of dry and wet weather runoff from urban areas starting with Nationwide 
Urban Runoff Program (NURP).  This discussion is overly selective in its sources and 
needs to temper some of the assertions predicated on NURP and the federal assessments 
of water quality with more recent research (see discussion below).    
 
Illicit Connections/Discharges:  NURP clearly identified illicit connections as an issue 
of concern with respect to dry weather processes.  However, the NURP studies of this 
issue were predominantly from the older urban environments of the East Coast.  For 
example, USEPA’s investigative guidance cites studies from Washentaw County, 
Michigan; Toronto, Canada; and Inner Grays Harbor, Washington.  While the Fact Sheet 
reports that NURP “found pollutant levels from illicit discharges were high enough to 
significantly degrade receiving water quality,” and thereby connotes the potential 
significance of this issue in Orange County, the Permittees’ extensive and repeated 
inspections of their storm drain infrastructure during the first and second term permits 
found very few illicit connections.  Moreover the most recent annual report identified 
only 12 illegal discharges identified through the dry weather reconnaissance program.  
The Fact Sheet needs to recognize this significant regional disparity. 
 
Fecal Indicator Bacteria:  The Fact Sheet notes Haile et. al’s (1996) epidemiological 
study conducted in the summer of 1996 to assess adverse impacts from swimming in 
ocean water receiving untreated urban runoff.  The study presents adverse health effects 
as risk ratios, comparing the risk to swimming near storm drains with swimming varying 
distances (1-50, 51-100, and >400 yards) from storm drains.  It also assessed risk by 
Fecal Indicator Bacteria (total coliform, fecal coliform, enterococcus, and E. coli), and by 
virus.  The study found elevated risk for the majority of the disease symptoms, most 
notably for Highly Credible Gastro-intestinal Illness (HCGI) when swimming near the 
storm drain.  However, the only statistically significant results were for a subset of 
symptoms: fever, chills, ear discharge, cough and phlegm, and significant respiratory 
disease. The correlation between health effect and FIB was poor.  For HCGI, the 
relationship was strongest with the FIB enterococcus since the risk increases with 
concentration.  However, this risk was not statistically significant.     
 
The Fact Sheet is significantly remiss in not discussing Colford et al. (2005) who 
conducted an epidemiological study at Mission Bay, California during the summer of 
2003.   The study’s goal was to evaluate health impacts in relation to traditional fecal 
indicator bacteria where non-point sources, non-human fecal sources are dominant.  One 
important finding was that no significant correlation was observed between increased risk 
of illness and increased levels of traditional water quality indicators, including 
enterococcus, fecal coliform, or total coliform (see Table 15 in Colford et al., which 
summarizes health outcome and odds ratio).   The Table shows a weak correlation, or an 
odds ratio greater than 1 for various symptoms, but the confidence intervals indicate the 
results are not statistically significant.  On the other hand, significant associations were 
observed between the levels of male-specific coliphage and HCGI-1 (vomiting and 
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diarrhea, or fever; or cramps and fever), HCGI-2 (vomiting and fever), nausea, cough, 
and fever-but this was a rare circumstance, possibly indicative of the presence of human 
sewage, and not many swimmers were exposed.  
 
The results from the epidemiological studies conducted both at Santa Monica and 
Mission Bay agree that fecal indicator bacteria do not adequately assess risk.  However, it 
is anticipated that the results from a new epidemiological study being conducted by 
Southern California Coastal Water Research Project (SCCWRP) in association with the 
City of Dana Point will offer insight about the impact from fecal indicator bacteria 
reaching beaches.  The Fact Sheet needs to be revised to correct its current 
oversimplification of epidemiological understanding and omission of both current and 
impending research in this area. 
 
Environmentally Sensitive Areas (ESAs): The Fact Sheet contends that CWA 303(d) 
impaired waterbodies have a much lower capacity to withstand pollutant shocks than 
might be acceptable in other areas.  This contention appears contrary to the Permittees’s 
bioassessment data which finds degraded habitats to be characterized by diminished 
biological diversity and higher numbers of a limited range of pollutant tolerant taxa.  
CWA 303(d) impaired waterbodies might be better characterized as pollution insensitive 
areas. 
 
Infiltration and Groundwater Protection:  The Fact Sheet notes the Tentative Order’s 
incorporation of existing guidance regarding urban runoff infiltration and groundwater 
quality protection.  This discussion needs to be re-considered in the context of studies 
that suggest that the threat to groundwater may be overstated.  Nightingale (1987) 
examined the impact of urban runoff on water quality beneath five retention/recharge 
basins in Fresno as part of NURP.  He concluded that “no significant contamination of 
percolating soil water or groundwater underlying any of the five basins has occurred for 
the constituents monitored in the study.”  More recently, the Los Angeles Basin 
Water Augmentation Study (2005) has specifically examined the fate and transport of 
urban runoff-borne pollutants by monitoring storm water quality as it infiltrates through 
the soil to groundwater.  The data collected during this study showed no immediate 
impacts, and no apparent trends to indicate that storm water infiltration will negatively 
impact groundwater. 
 
In Summary:  Regarding urban stormwater discharges, it has been observed that:  
 

• Impacts to water quality in terms of chemistry tend to be transient and elusive, 
particularly in streams; 

• Impacts to habitat and aquatic life are generally more profound and are easier to 
see and quantify than changes in water column chemistry; 

• Impacts are typically complex because urban stormwater is one of several sources 
of adverse impact including agricultural and non-urban area runoff, and 

• Impacts are often interrelated and cumulative.  For example, the condition of an 
urban stream system’s biological resources reflects both degraded water quality 
and hydromodification. 
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Prefacing the Discharge Characterization discussion with an equivalent summary would 
help balance the chronological presentation of information that has the effect of perhaps 
overly connoting the significance of urban stream chemistry. 
  
Urban Runoff Management Programs (p.34) 
 
Sweeping of Municipal Areas:  Street sweeping was essentially discredited as a BMP 
after the 1983 NURP report.  However, since that time technological advances, 
specifically the development of vacuum assisted dry sweepers, have led to street 
sweeping as a practice that can potentially be effective in improving water quality.  For 
example, RWMWD (2005). reports a number of studies that show regenerative air and 
vacuum sweepers capable of 70% total suspended solids (TSS) removal.  Higher rates of 
TSS recovery are reported by Bannerman (2007).   
 
On the specific issue of effectiveness and the relative significance of street sweeping 
frequency, frequency is clearly subordinate to other considerations.  The Center for 
Watershed Protection (2002)  notes that “arguably the most essential factor in using street 
sweeping as a pollutant removal practice is to be sure to use the most sophisticated 
sweepers available.”  The Center also notes the ability to regulate parking as another 
important aspect.  Martinelli (2002) concludes that “…freeway sweeping with a high 
efficiency sweeper can be a BMP for the control of stormwater runoff pollutant…” and 
that his study supports the purchase and use of high efficiency sweepers.  [These findings 
are consistent with the current and proposed 2007 DAMP.] 
 
The significance of the technology is also a recurrent message in the extensive annotated 
bibliography of street sweeping studies in RWMWD (2005).  RWMWD notes street 
sweeping effectiveness begins first with the choice of the right equipment. Other 
important variables include the timing of sweeping in relation to rainfall events and the 
speed of sweeper operation.  Where frequency has been examined, the Center for 
Watershed Protection also observes that efficiency at greater frequencies than weekly 
declines because of (1) only small incremental gain and (2) higher removal could be 
obtained on residential streets versus heavily traveled roads.  This finding contradicts 
CASQA’s (2002) recommendation to increase frequency in high traffic areas.   
 
It is clear from a review of the available literature there is no robust technical justification 
for working to try to optimize street sweeping based on traffic counts.  Consequently, 
while street sweeping will continue to be a focus of the Permittees efforts with respect to 
pollutant load reduction efforts.  The requirement to try to optimize frequency based upon 
traffic counts needs to be deleted from the Order. 
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~DC NATURAL RESOURCES DEFENSE COUNCIL 
THE EAltTH'S BUT DEfENSE January 24,2008 

Via electronic mail and U.S. mail 

Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: Revised Tentative Order No. R9-2008-0001, NPDES Order No. 
CASOI08740 

Dear Mr. Robertus and Members of the Board: 

The Natural Resources Defense Council (NRDC) is a national environmental 
organization with over 675,000 members, more than 124,000 of whom are California 
residents. Defend the Bay is a not-for-profit public interest organization dedicated to 
protecting Newport Bay and regional waters as well as the health of the people that live in 
and enjoy the irreplaceable natural resources of the region. NRDC and Defend the Bay have 
reviewed the second revised draft NDPES Municipal Regional Stormwater Permit (Draft 
Permit) for the South Orange County region, released on December 12, 2007, and submit the 
following comments regarding the critical issue of controlling polluted runoff. 

As a general matter, protecting the abundant and exceptional water resources in South 
Orange County requires, first , a municipal storm water permit that actually imposes specific 
controls to the maximum extent practicable (MEP) and assures compliance with water 
quality standards. Second, more specifically, protection of the area's beneficial uses requires 
adequate, ascertainable controls on runoff rate, volume, and quality from new and 
redevelopment projects. This Draft Permit accomplishes neither requirement. Instead, a 
majority of the provisions of the Draft Permit are vague and general prescriptions that offer 
the Regional Board and the public no assurance that controls that meet the MEP standard and 
water quality standards will be implemented. In fact, there is in critical respects a complete 
absence of specific controls in the Draft Permit. Because of this overriding flaw, the Draft 
Permit should be substantially revised before it is issued. 

I. Introduction and Summary 

A. South Orange County Contains Exceptional Natural Resources and is 
Quickly Developing. 

The inadequacies of the Draft Permit threaten to degrade some of the highest quality 
natural watersheds left in California. According to Dr. Paul Beier of Northern Arizona 
University: 

www.nrdc.org 1314 Second Street 
Santa Monica. CA 90401 
Tel 310 434-2300 FAX 310 434-2399 

1~ PosrCOfl5Uffler Recycled F7per 

NEW YORK • WASHINGTON, DC • SAN FRANCISCO 
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It has long been my opinion that this area [South Orange County] stands in a 
class by itself as our ONLY opportunity to conserve a large, unfragmented, 
ecologically intact portion of southern California's coastal ecosystems. The 
regional and global significance of this area cannot be overstated. 

(Friends of the Foothills, "A Global Diversity Hotspot.")' South Orange County includes 
some of the "world's rarest habitat." (ld.) "Numerous scientific studies have identified 
south-coastal California as a hotspot for species diversity, endemism, endangerment, and 
conservation priority." (ld.) Orange County "retains an impressive flora and fauna, . . . 
significant populations of rare and endangered species of plants, birds, and mammals, .. . 
over half the remaining population of coastal cactus wrens, and [] over 15% of the remaining 
population of the California gnatcatcher." (Bryant, P., Natural History of Orange County, 
Calijomia.)2 Moreover, the "southern part of the County still includes large, relatively 
undeveloped sections of coastal sage scrub habitat," (id.), and more than 50,000 acres of 
open space near the Irvine Ranch. (Craig Reem, Irvine Ranch Gift: The Irvine Co. sets aside 
another 11,000 acres of open space, OC METRO.i 

South Orange County also includes the Heisler Park Ecological Reserve Area of 
Special Biological Significance (ASBS), and the southern portion of the Irvine Coast Marine 
Life Refuge ASBS. (See SWRCB, Areas of Special Biological Signijicancef The 
concept of "special biological significance" recognizes that "certain biological communities, 
because of their value or fragility, deserve very special protection that consists of 
preservation and maintenance of natural water quality conditions." (SWRCB, ASBS Status 
Report (Aug. 2006), at 10.)5 Both ASBSs in South Orange County are negatively affected by 
urban runoff. (ld. at 65-66.) In fact, the "source of inputs to the Irvine Coast ASBS is 
largely from the newly developed urban watershed." (ld. at 66.) But the southern portion of 
the ASBS drains a region of still "largely undeveloped natural habitat." (ld.) This 
experience clearly demonstrates the importance of regulatory measures that anticipate and try 
to prevent negative effects of urban development on sensitive water bodies. Finally, in 
addition to the ASBSs, the San Juan Hydrologic Unit includes water bodies that support the 
Rare, Threatened, or Endangered Species (RARE) and Spawning, Reproduction, and/or Early 
Development (SPWN) beneficial uses. (Water Quality Control Plan for the San Diego Basin 

, Available at http://taskforce.sierraclub.org/friendsofthefoothills/issues/issues05.htm!. All 
articles and reports, except for those produced by the Regional Board or State Water Board, 
cited to in this comment letter have been submitted to the Board either in hard copy or on a 
compact disk. Where also available on the internet, we have provided the Iinle 

2 Available at http://mamba.bio.uci.edu/-pjbryant/biodiv/index.htm. 

3 Available at http://www.irvinecompany.comJaboutus/in the news/gift article/index.asp. 

4 Available at 
http://www.swrcb.ca.gov/plnspols/docs/asbs info/asbs swgpa publication03.doc. 

5 Available at http://www.swrcb.ca.gov/plnspols/docs/asbs/status report aug06.pdf. 

0002746



Executive Officer and Members of the Board 
January 24,2008 
Page 3 of26 

9 (Basin Plan), at 2-17 - 2- 21l The RARE beneficial use "includes uses of water that 
support habitats necessary, at least in part, for the survival and successful maintenance of 
plant or animal species established under state or federal law as rare, threatened or 
endangered." (Jd. at 2-7.) The SPWN beneficial use "includes uses of water that support 
high quality aquatic habitats suitable for reproduction and early development of fish." (Jd.) 
The existence of these beneficial uses, among others, further highlights the importance of 
protecting South Orange County's water resources. 

Due to the "availability of large tracts of vacant land for development in the South 
Orange County submarket," the region experiences a "more rapid rate of increase [in housing 
inventory J." (U.S. Dept. of Housing and Urban Development, Analysis of the Orange 
County, California, Housing Market (Jan. 1,2004), at 7.)7 14,000 new housing units are 
planned for construction on 23,000 acres of previously undeveloped land (the Rancho 
Mission Viejo project), and a 4,000 home subdivision is planned near Irvine Ranch. 8 It is 
also projected that more than 35,000 housing units will be added in Orange County between 
2005 and 2035. (Center for Demographic Research, Orange County Profiles, Orange County 
Projections 2006: Population, Housing and Employment Through 2035 (March 2(07).)9 

This development threatens the region's unique natural and water resources. The 
natural communities that are subject to potential development pressure include, but are not 
limited to, coastal sage and other sage scrub communities, chaparral, woodland and forest, 
riparian, wetlands, and native and annual grasslands. (County of Oran~e, Draft 
NCCPIMSAlHCP Joint Programmatic EIR/EIS (July 2(06), at ES-4.)1 "In view of the huge 
rate of destruction of natural habitats in the County, we are probably losing countless species 
of less conspicuous animals and plants before they are even documented." (Bryant, P., 
Natural History of Orange County, California.) Thus, the region's unique natural resources 
and growth rate patterns highlight the importance of minimizing hydrological impacts via a 
better development planning section of the Draft Permit. 

6 Available at http://www.waterboards.ca. gov/sandiego/programslbasinplan.html. 

7 Available at http://www.huduser.orgIPllblicationsIPDF/OrangeCtyCAComp-2.pdf. 

8 Rancho Mission Viejo, "The Ranch Plan," available at 
http://www.ranchomissionviejo.com/ranchplanlfags.php; The Irvine Company, "East of 
Orange," available at http://www.eastoforange.comlnews/fags.asp. 

9 Available at http://www.fullerton.edll/cdr/profilesvI2nl.pdf. 

10 Available at http://www.ocplanning.netidocs/ssnccpIEIR-
EIS/nccp eir executive summary. pdf. 
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B. The Failure of the Draft Permit to Contain Specific Controls Generally, 
and Specifically with Respect to New and Redevelopment, Will Not 
Protect Water Resources. 

Most stormwater runoff is the result of man-made hydrologic modifications that 
typically accompany development. (EPA, Reducing Stormwater Costs through Low Impact 
Development (LID) Strategies and Practices (Dec. 2007), at I.) 11 When natural pervious 
ground cover is converted to impervious surfaces such as paved highways, streets, and 
rooftops, the natural infiltration capabilities of the land are lost. (Fact Sheetffechnical 
Report for Tentative Order No. R9-2008-0oo1 (Fact Sheet), at 30.) Therefore, runoff leaving 
a developed area is significantly greater in volume, velocity, and peak flow than pre
development runoff leaving the same area. (ld.) For example, increases in watershed 
imperviousness of only 9-22% can result in peak flow rate increases for a two-year storm 
event of up to 100%. (ld. at 99.) These effects of hydro modification are already evident in 
South Orange County. (Id.) 

Increased runoff flow picks up proportionally higher levels of car wastes, pesticides, 
pet wastes, and trash, and carries them to receiving waters, resulting in significant water 
quality problems. (Fact Sheet, at 30.) This runoff continues to present a significant hurdle to 
attainment of water quality standards. Indeed, Board staff recognizes that, "[U]rban runoff 
discharges are causing or contributing to water quality impairments, and are a leading cause 
of such impairments in Orange County." (Fact Sheet, at 28; see also id. at 10, 29.) 
Specifically, discharges from MS4s routinely exceed water quality objectives. (/d. at 28.) 
Persistent exceedances of water quality objectives exist in "most" watersheds and conditions 
are "frequently toxic to aquatic life." (ld. at 10.) 

While the overriding vagueness of the Draft Permit infects many of its provisions, the 
lack of conditions to control runoff rate and volume is particularly glaring. Achieving these 
goals "will require the use of site design approaches and LID that will limit stormwater 
generation and maximize natural hydrologic processes for treatment." (Low Impact 
Development Center, A Review of Low Impact Development Policies: Removing Institutional 
Barriers to Adoption (Dec. 2007), at 22.) While the Draft Permit contains some of these 
concepts, it does not translate the concepts into objective performance standards or actual 
controls that meet the MEP standard and that otherwise will assure compliance with water 
quality standards. Specifically, the following objective criteria represent the MEP standard 
and must be included in the Permit: 

• A standard of 3% maximum allowable Effective Impervious Area (EIA) in all 
Priority Development Projects; 

11 Available at 
http://w ww .epa. gov /owow /npsllid/ cos ts07 /documents/reducingstormwatercosts.pdf. 
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• A hydromodification standard that post-development peak flow rates and 
volumes shall not exceed the modeled peak flow rates and volumes with pre
European settlement native land cover for all storms from the channel-forming 
event to the lOO-year frequency stream flow. 

II. The Draft Permit's Site Design and Low Impact Development Provisions are 
Vague and Indefinite. 

Taken as a whole, the Draft Permit' s provisions regarding site design sets forth 
general concepts that do not specify the level of control required, contrary to law. Provisions 
applicable to development generall yare set forth in conceptual terms and do not make clear 
when, if, or how they must be implemented. For example, the Draft Permit requires "site 
design BMPs where feasible .... " (Draft Permit'll D.l.c.(2); see also id. at'll D.l.c.(3) 
("buffer zones for natural water bodies, where feasible").) Even with respect to what the 
Draft Permit describes as "Priority Development Categories," provisions are likewise 
vaguely stated: "collectively minimize directly connected impervious areas, limit loss of 
infiltration capacity, and protect areas that provide important water quality benefits." (Draft 
Permit'll D. l.d.(4)(a).) Other provisions list site design BMPs for Priority Development 
Categories, such as to minimize disturbance of natural drainages, conserve natural areas, 
protect slopes and channels, and minimize the impervious footprint of the project. (Draft 
Permit'll D.l.d.(4)(c).) However, these BMPs are also only required "where applicable and 
feasible." (Id.) 

As explained below, this language cannot ensure that the MEP standard or water 
quality standards are met and does not constitute the "control" measures required by law. 

A. The Draft Permit's Site Design Requirements Cannot Be Considered 
"Best Management Practices" Under the Clean Water Act. 

40 C.F.R. § 122.2 defines the term best management practice as: 

Schedules of activities, prohibitions of practices, maintenance procedures, and 
other management practices to prevent or reduce the pollution of "waters of 
the United States." 

The words "practice" and "procedure" both connote a specific method or means of action, 
rather than an indefinite act. By contrast, the list of site design requirements in Section 
D.l .d.(4) fail to describe specific actions or procedures. For example, the Draft Permit states 
that site design requirements must be implemented which "collectively minimize directly 
connected impervious areas, limit loss of infiltration capacity, and protect areas that provide 
important water quality benefits." (Draft Permit'll D.l.d.(4)(a).) And, for instance, Priority 
Development Projects must infiltrate "at least a portion" of impervious areas prior to 
discharge to the MS4. (Draft Permit'll D.l.d.(4)(b)(ii).) This language fails to adequately 
articulate the act required by each Copermittee to prevent or reduce pollution to waters of the 
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United States. As such, the requirements set forth in the Draft Permit do not meet the 
definition of a "BMP" pursuant to federal regulations. Rather, as is often the case, the Draft 
Permit, at most, sets forth ideas around which a proposed management program, and 
articulated BMPs, could be developed, as is required in the application for an MS4 permit 
required by federal regulations. (See 40 <:;.F.R. § 122.26.) Missing are the actual BMPs 
required in a NPDES permit. 

EPA guidance unambiguously reinforces the conclusion that BMP design under the 
NPDES permit program requires that measurable goals "that quantify the progress of 
program implementation and the performance of your BMPs," be included for each BMP to 
be implemented. (EPA, Measurable Goals Guidancefor Phase II Small MS4s: Part 2. 
Process for Developing Measurable Goals Under a General Permit.)12 Generally 
"considerable deference" must be extended "to an administrative agency's interpretation of 
its own regulations," and so the EPA guidance interpreting the requirements of NPDES 
permits "is entitled to great weight unless unauthorized or clearly erroneous." (Communities 
for a Better Environment v. State Water Resources Control Board, 109 Cal.App.4th 1089, 
1107 (2003).) EPA "strongly recommends" that, among other components, measurable goals 
include "a quantifiable target to measure progress toward achieving the activity or BMP." 
(EPA, Measurable Goals Guidancefor Phase II Small MS4s: Part 2. Process for Developing 
Measurable Goals Under a General Permit.) This requirement for quantifiable BMP targets 
is further clarified in the examples of BMPs and associated measurable goals given by EPA. 
These examples clearly demonstrate that the development provisions in the Draft Permit are 
impermissibly vague: 

BMP: Reduce directly connected impervious surfaces in new developments 
and redevelopment projects by requiring that grassed swales or filter strips be 
installed along roadsides in lieu of curbs and gutters. 
Measurable Goal: Directly connected impervious road surfaces in new 
developments and redevelopment areas will be reduced by 30 percent (relative 
to the traditional scenario in which curbs and gutters are used) over the course 
of the first permit term. 

BMP: Incorporate the use of road salt alternatives for roadway deicing 
Measurable Goals: During the 1st year, reduce the amount of road salt 
applied to roadways by 50% through the use of less-toxic alternatives, such as 
liquid calcium magnesium acetate (CMA). 

(EPA, Phase II BMP & Measurable Goal Examples.)13 

12 Available at http://cfpub.epa. gov/npdes/slormwater/measurablegoals/part2.cfm. 

13 Available at http://cfpub.epa.gov/npdes/storrnwater/rneasurablegoals/ex5 .cfrn; 
http://cfpub.epa.gov/npdes/storrnwater/measurablegoals/ex6.cfm. 
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In each of these cases, EPA requires that a clear performance standard be linked with 
an activity to constitute an adequately described BMP.I However, in the case of the site 
design requirements, there is no measurable goal, no means of assessing BMP performance 
or progress, and no means of determining whether the BMP has achieved its purpose. As a 
result, the vaguely worded provisions in the Draft Permit fail to meet BMP regulations and 
requirements and are invalid under the Clean Water Act. 

B. Site Design Requirements Do Not Meet the Federally-Required 
Maximum Extent Practicable (MEP) Standard. 

1. As a Matter of Law, the Site Design Requirements Do Not and 
Cannot Meet the MEP Standard. 

Substituting vagaries for BMPs in the Draft Permit itself runs directly contrary to the 
regulatory requirement that the Regional Board, after reviewing the permit application, 
actually set forth the "develop[ ed] permit conditions to reduce pollutants in discharges to the 
maximum extent practicable." (40 C.F.R. § 122.26(d)(iv).) Because the Draft Permit fails to 
do so in most cases, it consequently does not comply with a mandatory statutory obligation 
that every permit issued to a municipal discharger "shall require controls to reduce the 
discharge of pollutant to the maximum extent practicable .... " (33 U.S.C. § 
1342(p)(3)(B)(iii) (emphasis added).) Findings to the contrary are not suppoited by 
evidence, and therefore are erroneous and contrary to law. 

Indeed, even if it were presumed for the sake of argument that the Draft Permit's 
provisions did constitute best management practices, these indefmite, conceptual provisions 
preclude a determination that the "BMPs" at issue further constitute actual "controls" 
calibrated to the MEP standard. The open-ended provisions in the Draft Permit's 
development planning section escape assessment by Regional Board members entirely, as 
neither the Draft Permit nor the underlying record make reasonably clear what actions are 
required and to what end. They further disprove any assertion that Regional Board staff has 
carefully reviewed the provisions to ensure compliance with MEP, since no amount of 
expertise can interpret and evaluate the meaning and impact of open-ended provisions. 

The need for specificity is not only made clear by applicable regulatory and statutory 
provisions but is also underscored in the legislative history of the Clean Water Act: 

14 In addition, the Director of the Water Division of EPA Region IX has recently indicated 
that clear performance standards in MS4 permits are critically important. (See Section III(E), 
infra.) Moreover, the State Water Board has agreed that such specific requirements are 
appropriate, stating that, "[tlhe addition of measurable standards for designing the BMPs 
provides additional guidance to developers and establishes a clear target for the development 
of the BMPs." (SWRCB, Water Quality Order No. 2000-11, at 17.) 
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These are not permits in the normal sense we expect them to be. These are 
actual programs. These are permits that go far beyond the normal permits we 
would issue for an industry. 

(Remarks of Sen. Stafford, 132 Cong.Rec. S32381 (Oct. 16, 1986) (emphasis added); 
see also 55 Fed. Reg. 47,990, at 48,038.) 

2. The Facts in the Record Demonstrate that Staff Recognize that the 
Draft Permit's Vagueness is a Fatal Flaw. 

Not only does the law require a different approach, but so too does the administrative 
record, which reflects staff s perspective that vague permit terms such as those in the Draft 
Permit are flawed and ineffective. Even if the Regional Board possessed the discretion to 
structure the Draft Permit as it is currently drafted, which it does not (for the reasons set forth 
supra ani! infra), this approach would constitute a gross abuse of discretion and is contrary to 
the evidence in the record. The Fact Sheet acknowledges that the lack of specificity in earlier 
permits resulted in "frequently unenforceable permit requirements," and "provided the 
Copermittees with ample reasons to take few substantive steps towards permit compliance." 
(Fact Sheet, at 8.) Yet the Draft Permit fails to rectify this problem; it still lacks clarity 
necessary to ensure MEP. 

For example, Priority Development Projects must receive and infiltrate or treat runoff 
from "at least a portion of impervious areas prior to discharge to the MS4," with the amount 
to be "based on the total size, soil conditions, slopes, and other pertinent factors of the 
project." (Draft Permit 'l[ D.l.d.( 4 )(b)(ii).) "At least a portion" only means that each Priority 
Development Project must filter some part of storm water discharge less than the whole
theoretically, any number from 1% to 99% can meet the standard. As little as one drop of 
runoff can be treated on-site, while the remaining entirety of runoff at the site is discharged 
through the MS4 system. The Draft Permit similarly requires that "a portion" of walkways, 
trails, overflow parking lots, alleys, or other low-traffic areas be constructed with permeable 
surfaces, again meaning that even if only 1 % of low-traffic areas are constructed using 
permeable surfaces, the Copermittee has achieved Permit compliance. (Draft Permit 'l[ 
D.l.d.(4)(b)(iii).) Similarly, Copermittees are required to "minimize" disturbances to natural 
drainages, "conserve" natural areas, "protect" slopes and channels, "minimize" soil 
compaction of permeable soils," and "minimize" the impervious footprint of the project, all 
without reference to any level of implementation. (Draft Permit 'I D.l.d.(4)(c).) In short, 
there is nothing preventing a Copermittee from adopting a de minimis reduction that fails to 
reduce pollutants to the maximum extent practicable. 

The Draft Permit's fmding that it specifies the requirements necessary to reduce the 
discharge of pollutants to the MEP (Draft Permit Findings, at 7) is further contradicted by 
other statements and evidence in the record. The Fact Sheet states that the Draft Permit 
provides the "minimum framework to guide the Copermittees in meeting the MEP standard." 
(Fact Sheet, at 38 (emphasis added).) The Fact Sheet also states that it prescribes "minimum 
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measurable outcomes, while providing the Copermittees with flexibility in the approaches 
they use to meet those outcomes." (Id. at 12 (emphasis added).) Clearly, this admission that 
the Draft Permit contains only a minimum framework for meeting MEP belies the finding 
that it sets out controls to reduce pollutants to the maximum extent. Moreover, the assertion 
that the Draft Permit in most instances actually specifies required "measurable outcomes" is 
wholly unsupported by the record, which proves the opposite is true. 

Moreover, evidence does not support the fmding stated above that providing 
Copermittees with "flexibility" will result in achievement of the MEP standard. The first and 
second term permits, which the Fact Sheet characterizes as having provided Copermittees 
with the "maximum amount of flexibility" in developing their stormwater programs, resulted 
in only limited progress toward permit compliance. (Id. at 8.) Thus, the current approach of 
drafting a permit with only minimal guidance, and instead to give Copermittees "flexibility" 
to meet the MEP standard, is not supported by past experience. This is true generally and 
specifically with regard to the development portion of the Draft Permit. The Fact Sheet 
states that the previous permit's approach, requiring site design BMPs "where applicable and 
feasible," did not work. (ld. at 91.) The approach proved to be "ineffective in integrating 
site design BMPs in project designs." (/d.) Yet, the current approach is not much different. 
While it requires some site design BMPs to be implemented, (Draft Permit'll D.l.d.(4)(a-b», 
most site design BMPs only need be implemented "where applicable and feasible." (Draft 
Permit'll D.l.d.(4)(c).)15 

In sum, the approach in the Draft Permit to site design (and more generally, as set 
forth in Section IV, infra), which is comprised of vague conceptual provisions and the lack of 
actual controls specified to the maximum extent practicable, mimics the approach that was 
previously proven ineffective. This approach defers to individual Copermittees the extent to 
which they must implement BMPs. In this way, the Draft Permit itself does not include a set 
of controls reflecting the maximum extent practicable. (See Defenders of Wildlife v. Babbitt, 
130 F.Supp.2d 121, 131 (D.D.C. 2(01) (phrase "maximum extent practicable" "imposes a 
clear duty on the agency to fulfill the statutory command to the extent that it is feasible or 
possible"); Rybachek v. U.S. EPA, 904 F.2d 1276, 1289 (9th Cir. 1990) (term "practicable" in 
CW A has been defined as meaning that technology is required unless the costs are "wholly 
disproportionate" to pollution reduction benefits).) The Draft Permit's failure in this regard 
is particularly egregious given the Fact Sheet's discussion of how critical site design BMPs 
are. (See, e.g., Fact Sheet, at 92-93.) 

15 The 2002 permit's description of site design BMPs was also similar for its lack of 
specificity, requiring project proponent to implement site designllandscape characteristics 
where feasible which maximize infiltration, provide retention, slow runoff, and minimize 
impervious land coverage for all development projects. (Order No. R9-2002-Rl, at 14.) 
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C. Site Design Requirements Will Not Ensure Compliance with Water 
QUality Standards. 

Pursuant to federal regulations, "no permit may be issued" when "the imposition of 
conditions cannot ensure compliance with the applicable water quality requirements of all 
affected States." (40 C.F.R. § 122.4(d) (italics added).) The word "ensure" is defined as "to 
make certain or sure of." (Webster's II New College Dictionary (Houghton Mifflin Co. 
1995).) "Certain" is further defined as "definite"; "sure to happen"; and "established beyond 
question or doubt." (ld.) In other words, permit conditions must make sure, or establish 
beyond question, that applicable water quality standards will be met. 

This requirement applies to the issuance of MS4 permits; the State Water Resources 
Control Board in a precedential order has determined that municipal storm water permits 
must prohibit discharges of pollution that cause or contribute to the violation of water quality 
standards. (See e.g., State Water Resources Control Board WQ Order 2000-11.) As a result, 
the Draft Permit purports to contain requirements that will "achieve water quality standards" 
and mandates that "[d]ischarges from MS4s that cause or contribute to the violation of water 
quality standards (designated beneficial uses and water quality objectives developed to 
protect beneficial uses) are prohibited." (Draft Permit'll A.3; Id. at 7; see also Fact Sheet, at 
39.) 

However, the Draft Permit's site design requirements (and many other provisions, as 
further discussed in Section IV, infra) are too vague to ensure such compliance, individually 
or collectively. The administrative record contains no evidence to the contrary. And simple 
common sense show that the site design requirements fail to ensure or establish beyond a 
question of doubt that water quality standards will be achieved. For example, given the 
evidence of widespread water quality standard violations contained in the record, a 
Copermittee that infiltrates a tiny portion of runoff from impervious areas prior to discharge 
to the MS4 will still exceed applicable water quality standards-and yet has still complied 
with the Draft Permit's requirement to infiltrate a "portion" of runoff. (Draft Permit'll 
D.1.d.(4)(b)(ii).) Other provisions, such as those that condition action based on "feasibility" 
or employ open-ended terms like "minimize" similarly fail to "make certain of" the fact that 
water quality standards will be met. (Draft Permit'll D.1.d.(4).) In these ways, the Draft 
Permit's development-related conditions have not been calculated to protect water quality, 
nor do they come close to guaranteeing that water quality standards will be satisfied. This 
deficiency, which extends to many other sections of the Draft Permit, as discussed below, 
independently violates the CW A. (See In Re Government of the District of Columbia 
Municipal Separate Storm Sewer System, 10 E.A.D. 323, 341-342 (BMPs that are 
"reasonably capable" of attaining water quality standards do not "appear to be entirely 
comparable to the concept of ensuring compliance").) 

Moreover, the fact that the Draft Permit does not include numeric effluent limitations 
means that best management practices must meet a higher threshold. (See Communities for a 
Better Environment v. State Water Resources Control Board, 109 Cal.App.4th 1089, 1105 
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(2003).) Vague provisions cannot be a proper substitute for numerical effluent limits. (See 
Arizona Cattle Growers' Ass'n v. U.S. Fish and Wildlife, 273 F.3d 1229. 1250 (9th Cir. 
2001) ("This vague analysis. however. cannot be what Congress contemplated when it 
anticipated that surrogate indices might be used in place of specific numbers.").) 

D. To Meet the MEP Standard and Water Quality Standards, the Draft 
Permit Should Adopt a 3% Maximum Allowable Effective Impervious 
Area. 

In our August 22. 2007 comment letter to this Board. NRDC and Defend the Bay 
urged the Board to adopt a standard of 3% maximum allowable Effective Impervious Area 
(EIA) in all new development and redevelopment projects. Scientific literature demonstrates 
that significant adverse impacts to the physical habitat and biological integrity of receiving 
waters occur with the conversion of as little as three percent of natural areas to impervious 
surfaces. Thus, "[tlo protect biological productivity, physical habitat, and other beneficial 
uses. effective impervious area should be capped at no more than three percent." (R. Homer. 
Investigation of the Feasibility and Benefits of Low-Impact Site Design Practices (" UD" ) for 
Ventura County. Attachment A. at A-I (emphasis added); see Letter from R. Homerto I. 
Robertus (Jan. 24. 2008). at 2.) The failure to require this standard means the Draft Permit 
fails to meet the MEP standard. 

A numeric threshold of 3 % impervious cover has been noted in studies all over the 
country as the threshold above which hydromodification and water quality impacts occur. 
Indeed. adverse effects are already pronounced by the point that impervious cover reaches 
5%.16 (ld. at A-2.) For example. studies in the mid-Atlantic area show that changes in the 
biotic community in streams emerge when impervious surface is greater than about 3% of the 
watershed area. (Marshall. E. et. al .• Urban development impacts on ecosystems (2005). at 
66.)17 In Connecticut. it is believed that a fairly low impervious cover level of approximately 
3% is "a key reason" why the Eightmile River Watershed is still an intact and functioning 
watershed ecosystem. (Eight Mile River Watershed Management Plan, at Appendjx 9(i) 
(also noting that other studies fmd that impervious cover levels as low as 4-5% in a 
watershed can cause aquatic ecosystems to begin to degrade) (citing U.S. Geological Survey, 
The Effects of Urbanization on the Biological, Physical and Chemical Characteristics of 

16 Thus. because other studies. may note that degradation of biological integrity has already 
occurred at higher thresholds, the 3% threshold should be adopted to ensure protection 
against any such degradation. particularly given the large-scale developments slated to occur 
in South Orange County's open spaces. Dr. Homer conflfll1S this point: "Given the unique 
resources in South Orange County and plans to develop current! y open land areas in the 
region. adoption of an EIA standard that is the most protective of streams in southern 
California is crucial." (Letter from R. Homer to J. Robertus (Jan. 24. 2(08). at 2-3 .) 

17 Available at http://www.asc.psu.edulpublic/pubs/ Articles/marshall Chapter%207.pdf. 
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Coastal New England Streams (2oo4)).)18 A study from the Northwest demonstrates that as 
impervious cover exceeds 3.5%, there is a "significant increase in water level fluctuation, 
conductivity, fecal coliform bacteria, and total phosphorus in urban wetlands." (Taylor, B., 
K. Ludwa, and R. Homer, Urbanization Effects on Wetland Hydrology and Water Quality; 
Proceedings of the Third Puget Sound Research Meeting, Puget Sound Water Quality 
Authority, Olympia, WA (1995).) A study in the Northeast United States revealed a 
"threshold potentially existing between 2.4% and 5.1 % impervious surface cover." 
(Conway, T., Impervious surface as an indicator of pH and specific conductance in the 
urbanizing coastal zone of New Jersey, USA, 85 Journal of Environmental Management, 
308-316, at 314 (2007).) An Ohio study recorded declining biological integrity at levels of 
total urban land use as low as 4%, and noted that this result is similar to other studies in 
North America. (Miltner, R. et aI., Fish Community Response in a Rapidly Suburbanizing 
Landscape, at 253-54, presented at EPA conference titled Urban Storm Water: Enhancing 
Programs at the Lacal Level (2003).)19 Fish and Wildlife studies revealed that drainage 
areas with impervious cover of greater than 5% may be "detrimental to salamander habitats." 
(72 Fed. Reg. 71,040 at 71,045 (Dec. 13,2007).) In another study, "four species [of aquatic 
salamanders) were never found in watersheds with more than 3 percent impervious surface." 
(Karl Blankenship, Findings of the Magland Biological Stream Survey, Alliance for the 
Chesapeake Bay, Bay Journal (2000).)2 The Fact Sheet acknowledges this research, stating 
that, "Significant declines in the biological integrity and physical habitat of streams and other 
receiving waters have been found to occur with as little as a 3-5 percent conversion from 
natural to impervious surfaces." (Fact Sheet, at 30.) 

In addition to studies that demonstrate that the 3% threshold is relevant allover the 
United States, one study ties a 2-3% threshold specifically to the Draft Permit region.21 A 
recent southern California study, acknowledged by the Fact Sheet, "estimated a threshold of 
response at a two to three percent change in impervious cover in a watershed." (Coleman, D. 
et. aI., Effect of Increases in Peak Flows and Imperviousness on the Morphology of Southern 
California Streams, SCCWRP Technical Report #450 (2005), at iv; Fact Sheet, at 32.) The 
threshold is lower for the semi-arid region of southern California than for comparably-sized 
sites in more humid climates, (id.), because southern California streams "appear to be more 
sensitive to changes in TIMP [total basin impervious cover) than streams in other areas.'.22 

18 Available at 
hnp:llwww.eightmileriver.org/resources/digitaJ library/appendicies/0geJ mgm! issue 3 im 
perv.pdf; h!tp:/lpubs.usgs. gov/pp/pp 1695/. 

19 Available at http://www.epa.gov/owow/nps/natJstormwater03/24Miltner.pdf. 

20 Available at http://www.bayjournal .com/artic\e.cfm?article-1856. 

21 In fact, the study anticipates that its results will be useful for future stormwater regulations 
or management strategies. (Coleman (2005), at ii.) 

22 While more sensitive than other regions' streams, the data for southern California streams 
"forms a relationship very similar in shape to the enlargement curves developed for other 
North American streams." (Coleman (2005), at iv.) 
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(Id. at iv.) The study was based on stream sites in Ventura to Orange Counties. (Id. at iii.) 
There are 984 miles of ephemeral and intermittent streams in the San Juan Creek Watershed, 
the same type of stream sites that the study is based upon. (U.S. Anny Corp of Engineers, 
Draft EIRfor San Juan Creek and Western San Mateo Creek Watersheds Special Area 
Management Plan (SAMP) (2005), at 4.1-50; see also San Diego Basin Plan, at Table 2-2 
(stating that Orange County watersheds include numerous small tributaries and "intermittent 
coastal streams,,).)23 Indeed, the study makes a point that "most" of the smaller streams in 
arid or semi-arid climates are ephemeral or intermittent, because of the lack of rainfall 
events. (Coleman (2005), at 1.) The Basin Plan echoes this point, stating that, "Most of the 
streams of the San Diego Region are interrupted in character having both perennial and 
ephemeral components due to the rainfall pattern and the development of surface water 
impoundments." (San Diego Basin Plan, at 1-11). In light of the clear relevancy of the 3% 
threshold to the Draft Permit region, the failure to include a 3% maximum allowable EIA is 
an illegal omission. 

It is important to note that a 3% maximum allowable EIA protects against two effects 
stemming from increasing impervious cover: (1) even relatively small elevated flows, as well 
as large ones, erode stream channels, adding sediment load and destroying habitat and 
riparian vegetation; and (2) adding volume adds pollutant loading, since loading is the 
multiple of pollutant concentration and water volume. (Letter from R. Homer to J. Robertus 
(Jan. 24, 2008), at 1-2.) In other words, increased runoff picks up potentially harmful 
pollutants and carries them into receiving waters, resulting in degraded water quality. 
(Michael Mallin, Wading in Waste, Scientific American (June 2006), at 54-56; NRDC, 
Rooftops to Rivers: Green Strategies for Controlling Storm water and Combined Sewer 
Overflows (2006) at 2.2-2.5; GAO, Better Data and Evaluation of Urban Runoff Programs 
Needed to Assess Effectiveness (June 2001), at 4, 12-13; U.S. EPA Preliminary Data 
Summary of Urban Storm Water Best Management Strategies (Aug. 1999), at 85; NRDC, 
Stormwater Strategies: Community Responses to Runoff Pollution (1999).) So, even if 
hydromodification were not a concern-which is not the case-increase in impervious cover 
is a crucial concept to the control of pollutants to water bodies. Because the Draft Permit 
must impose "controls to reduce the discharge of pollutants to the maximum extent 
practicable" (33 U.S.C. § 1342(p)(3)(B)(iii) (emphasis added», evidence indicating LID's 
ability to reduce pollutant loads, as well as effects of hydromodification, is particularly 
relevant to its applicability. 

Evidence in the record demonstrates that a maximum allowable EIA of 3% results in 
superior pollutant limitation compared to the provisions in the Draft Permit. As discussed in 
our August 22, 2007 letter, a technical report by Dr. Homer shows that in five out of six case 
studies, the 3% maximum EIA approach results in all storm water discharges being 
eliminated under expected meteorological conditions. (Homer, R., Investigation of the 
Feasibility and Benefits of Low-Impact Site Design Practices ("LID") for Ventura County 
(2007), at 15.) "Therefore pollutant additions to receiving waters would also be eliminated." 

23 Available at http://www.swrcb.ca.gov/rwqcb9/programs/basinplan.html. 
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(ld.) In another example, in Prince George's County, Maryland, a development using LID 
techniques resulted in less runoff, that contained 36% less copper, 21 % less lead, and 37% 
less zinc than conventional watershed runoff. (EPA, Reducing Stormwater Costs through 
Low Impact Development (UD) Strategies and Practices (2007), at 24.) By contrast, the 
Draft Permit allows for nearly all pollutant loading to be discharged through conventional 
"treat and release" BMPs which, Dr. Homer has demonstrated, do not even approximate the 
technical performance of an EIA approach. 

The technical report by Dr. Horner shows that the 3% maximum EIA approach is 
feasible, practicable, and cost-effective, and can result in as much as 100% runoff capture on
site. Moreover, the approach was taken by the Los Angeles Regional Water Board in the 
draft municipal stormwater permit for Ventura County. (Draft NPDES Permit No. 
CAS004002 (Aug. 28, 2(07), at 51 (requiring all New Development and Redevelopment 
Projects to reduce the percentage of Effective Impervious Area (EIA) to less than 5 % of total 
project area).) This information, as well as the myriad of articles andreports demonstrating 
the superiority of LID submitted into the record by NRDC and Defend the Bay, supports the 
finding that limiting EIA to 3 % in Priority Development Projects is the most effective, 
feasible BMP. Yet the Draft Permit, instead of aiming for success, is an example of the 
"prevailing problem [] that the current construct of many stormwater regulations do not 
require the use of the best available technologies." (Low Impact Development Center, A 
Review of Low Impact Development Policies: Removing Institutional Barriers to Adoption 
(2007), at 10.) Making matters worse, staff have offered no substantive response in the Fact 
Sheet and Response to Comments as to why this approach was not taken in the Draft Permit. 
Because MEP means choosing effective BMPs, and rejecting applicable BMPs only where 
other effective BMPs will serve the same purpose, or the BMPs would not be technically 
feasible, or the cost would be prohibitive, the rejection of this approach without explanation 
means the Draft Permit is not MEP. 

E. At a Minimum, the Drat Permit Must Include an Objective Performance 
Standard. 

Even assuming, contrary to the evidence in the record, that the Regional Board could 
lawfully omit a 3% limitation on directly connected impervious surface in new and . 
redevelopment projects, the wholesale omission of any articulated standard is unlawful and 
inconsistent with MEP. Indeed, in addition to the legal flaws vagueness introduces, as 
discussed above, with respect to site design the Draft Permit follows an approach that has 
been criticized in a recent publication released by the State Water Resources Control Board 
on this very subject. The December 2007 report, titled "A Review of Low Impact 
Development Policies: Removing Institutional Barriers to Adoption," emphasizes the role of 
performance standards and observes that language quite similar to that used in the Draft 
Permit does not specify a "level of compliance." (ld. at 4.) Also, the Director of the Water 
Division of EPA Region IX has recently indicated that clear performance standards in MS4 
permits is critically important. (Letter from A. Strauss to R. Briggs (Feb. 8, 2006) 
(criticizing failure of Monterey Region SWMP to "target identified priorities or establish 
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measurable goals").) Stormwater expert Dr. Richard Homer similarly has stated that the 
failure to include an objective performance standard means he is "unable to discern what 
level of performance, and concomitant beneficial water resources impact, will result" from 
the Draft Permit. (Letter from R. Homer to J. Robertus (Jan. 24, 2008), at 1.) By contrast, 
Dr. Homer-who is currently a member of a National Academy of Sciences panel on the 
control of urban runoff-states that a "critical element of any successful program to 
implement LID and hydromodification in a NPDES MS4 permit context is the specification 
of a clear permit standard." (ld.) 

Further, the findings in the Fact Sheet do not support the failure to include an 
objective performance standard. Notably, lack of specificity in previous permits has been 
found to be directly related to lack of permit compliance and, in tum, water quality 
violations. (Fact Sheet, at 8.) This Draft Permit purports to fix this problem by striking "a 
balance between flexibility and enforceability." (Fact Sheet, at 12.) Clearly, the Draft 
Permit treads well beyond appropriate flexibility to the effect that it would essentially be 
impossible to measure compliance with, or enforce, the Draft Permit. "[F]lexibility should 
not be built into the program to such an extent that all municipalities do not face essentially 
the same responsibilities and commitment for achieving the goals of the CWA." (55 Fed. 
Reg. at 48,038.) 

Even in 2002, when last permit was adopted, studies had shown that the "level of 
imperviousness in an area strongly correlates with the quality of nearby receiving waters ." 
(Fact Sheet, at 31,51.) As discussed above, more recent research can pinpoint a specific 
threshold above which water quality degradation and the effects of hydromodification can be 
seen. In light of the well-documented connection between impervious surface quantity and 
receiving water quality, the Draft Permit's refusal to set any maximum EIA for new 
development and redevelopment projects all but endorses biological and chemical 
degradation. 

F. The Lack of Clear Control Measures Unlawfully Precludes Meaningful 
Review by the Board and Public. 

The failure to include an objective performance standard or clear requirements for site 
design and Low Impact Development further violates the Clean Water Act by precluding 
required agency and public review of permit conditions. Notably, the Draft Permit not only 
fails to support that review now, but it does not even require it later: while Copermittees 
must update permit documents to include site design criteria, the updated SUSMPs are not 
required to come back to the Board or public for review. (Draft Permit 'l[ D.l.d.(9-1O).) 

The Ninth Circuit has emphasized that a storm water management plan, which 
"contain[ s] the substantive information about how the operator of a small MS4 will reduce 
discharges to the maximum extent practicable," is an inherent part of the storm water permit. 
(Environmental Defense Center v. EPA, 344 F.3d 832, 857-58 (9th Cir. 2003; see also 
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Waterkeeper Alliance v. U.S. EPA , 399 F.3d 486,500 (2d Cir. 2(05).) The Regional Board's 
role in ensuring this is achieved is critical: 

[S]torm water management programs that are designed by regulated parties 
must, in every instance, be subject to meaningful review by an appropriate 
regulating entity to ensure that each such program reduce the discharge of 
pollutants to the maximum extent practicable. 

(EDC, 344 F.3d at 856; Waterkeeper Alliance, 399 F.3d at 501-502 (discussing importance 
of review of management plans for concentrated animal feeding operations).) Meaningful 
review must mean ensuring that the MS4 permits are infact designed to reduce pollutants in 
stormwater to the MEP. (33 U.S.c. § 1342(b) (States are allowed to issue NPDES permits 
only where, inter alia, the state permitting programs "apply, and insure compliance with, any 
applicable [effluent limitations and standards].").) The Fact Sheet acknowledges that, "The 
final determination regarding whether a municipality has reduced pollutants to the MEP can 
on! y be made by the Regional Board or the State Board, and not by the municipal 
discharger." (Fact Sheet, at 38.) Without this regulatory oversight to ensure that the program 
contains specificity to meet legal requirements, the program amounts to "impermissible self
regulation." (EDC, 344 F.3d at 843.) 

Here, the combination of vague permit terms that do not meet MEP, and cannot be 
meaningfully reviewed, and the failure to require review of any specific measures later 
developed to implement the concepts contained in the Draft Permit, amounts to the de facto 
creation of an impermissible self-regulatory program. There is nothing to stop a Copermittee 
from "misunderstanding or misrepresenting its own stormwater situation and proposing a set 
of minimum measures for itself that would reduce discharges by far less than the maximum 
extent practicable." (EDC, 344 F.3d at 855.) Indeed, the record indicates that there is every 
reason to suspect that this is precisely what will happen. According to staff, in the past 
"Copermittees have generally approved low removal efficiency treatment control BMPs 
without justification or evidence that use of higher efficiency treatment BMPs was 
considered and found to be infeasible .... Specifically, it has been found during audits of the 
Copermittees' SUSMP programs that many SUSMP reports do not adequately describe the 
selection of treatment control BMPs." (Fact Sheet, at 95.) Clearly, these findings do not 
support the open-ended and vague structure of the Draft Permit, which fails to allow for 
adequate review by the Regional Board or the public, now or in the future. 

Remarkably, the Fact Sheet also downplays the importance of urban runoff 
management plans due to the alleged specificity of the Permit. "Urban runoff management 
plans are not necessary for ensuring compliance with the Order because the Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved." (Fact 
Sheet, at 42). As explained above, the Draft Permit in fact does not contain sufficiently 
detailed requirements-it lacks objective performance standards such that compliance can be 
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objectively measured. Accordingly, the law and the facts show that the adoption of the Draft 
Permit as structured would unlawfully establish a self-regulatory program. 

III. The Hydromodification Provision Suffers the Same Flaws as the Site Design 
Requirements. 

The Draft Permit provides for "management measures within each Priority 
Development Project to protect downstream beneficial uses and prevent adverse physical 
changes to downstream stream channels." (Draft Permit 'Il D.I.h.(3).) Like the site design 
requirements, this section suffers the fatal flaw of bemg too vague to meet the MEP standard, 
or to ensure compliance with water quality standards. 

The vague direction to "protect" beneficial uses and "prevent" adverse physical 
changes does not specify the actions a Copermittee must take to actually meet the MEP 
standard. (Draft Permit 'Il D.l.h.(3).) By contrast, this same Regional Board recently 
approved the San Diego Permit which requires an objective performance standard for 
hydromodification. That permit requires that a hydromodification plan be implemented so 
that "pos.t-project runoff flow rates and durations shall not exceed pre-project runoff flow 
rates and durations." (Order R9-2007-0001, at 'Il D.l.g.) Thus, there is a baseline level (pre
project runoff) that can be objectively measured. "Matching pre- and post-development rates 
and volumes from relatively small to relatively large storms is important for two reasons: (I) 
even relatively small elevated flows, as well as large ones, erode stream channels, adding 
sediment load and destroying habitat and riparian vegetation; and (2) adding volume adds 
pollutant loading, since loading is the multiple of pollutant concentration and water volume." 
(Letter from R. Horner to J. Robertus (Jan. 24, 2008), at 1.) 

The Draft Permit also requires each Copermittee to revise its SUSMPIWQMP to 
implement updated hydromodification criteria within three years. Yet, like the site design 
requirements, Copermittees are not required to submit the updated criteria to the Board or 
public for review. Similarly, the standard against which the criteria are to be judged is a yet
to-be released study conducted by a third party, one that has not been reviewed by staff or 
other stakeholders and whose ultimate form and conclusions cannot be known at this time. 
(See Draft Permit'll D.l.h.(4) ("Criteria must be based upon fmdings from hydromodification 
publications produced by the Stormwater Monitoring Coalition (SMC) and Southern 
California Coastal Water Research Project (SCCWRP).") For the same reasons discussed in 
Section II(E), this flaw amounts to an impermis'sible self-regulatory program which renders 
the Draft Permit illegal. It further suffers from each of the other legal flaws described above. 

IV. Other Permit Provisions SutTer the Same Flaws as the Site Design Requirements 
and Hydromodification Provision. 

The impermissible vagueness of the site design requirements and hydromodification 
provision is not limited to these two sections of the Draft Permit; rather, the problem 
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manifests itself throughout the entire document. Each of the legal problems identified 
above, therefore, applies and is incorporated by reference here. 

The Draft Permit essentially directs Copermittees to develop their own permit, which 
will not be subject to public review or Board oversight. In this way, the provisions represent 
a "plan to develop a plan," rather than any form of plan in itself. Examples of offending 
sections include: 

• Approval Process Criteria and Requirements for all Development Projects; 24 

o The Copermittee must implement source control BMPs that "reduce storm 
water pollutants of concern in urban runoff' and result in the "minimization of 
irrigation runoff'; site design BMPs to " ... maximize infiltration, provide 
retention, slow runoff, minimize impervious footprint .. . "; infiltration and 
groundwater protection treatment control BMPs that are "appropriate to 
protect groundwater quality"; and to develop a mechanism for the long term 
maintenance of structural post-construction BMPs. 

• SUSMPs - Approval Process Criteria and Requirements for Priority Development 
Projects;25 

• BMP Implementation for the Construction Component; 26 

• General BMf Implementation for Existing Municipal Developments; 27 

o The section instructs Copermittees to implement "pollution prevention 
methods," designate minimum BMPs that are "area or activity specific as 
appropriate," and, designate enhanced measures for 303(d) impaired water 
bodies or construction sites within, adjacent to, or discharging to coastal 
lagoons, the ocean, or other receiving waters in environmentally sensitive 
areas. 

• BMP Implementation for Management of Pesticides, Herbicides, and Fertilizers;28 

o Copermittees must "reduce the contribution of pollutants associated with the 
application, storage, and disposal of pesticides, herbicides, and fertilizers" by 
an unspecified amount. The section additionally calls for the development of 
schedules for irrigation and chemical application. While an explicit "schedule 

24 Draft Permit 'J[ D.l.c. 

25 Draft Permit 'J[ D.l.d. 

26 Draft Permit 'J[ D.2.d.(1). 

27 Draft Permit 'J[ D.3.a.(2). 

28 Draft Permit'J[ D.3.a.(3). 

0002762



Executive Officer and Members of the Board 
January 24, 2008 
Page 19 of 26 

of compliance" meets the definition of a BMP under 40 C.F.R. § 122.2, this 
conditionless requirement to develop a schedule does not constitute a BMP. 

• BMP Implementation for Flood Control Structures;29 

• BMP Implementation for Sweeping of Municipal Areas;30 

o Directs the Copermittee to "optimize pickup of trash and debris" based on 
various factors. 

• General BMP Implementation for Existing Commercial/Industrial Developments;31 

• BMP Implementation for Mobile Businesses;32 

• BMP Implementation for a Residential Program;33 

• Common Interest Areas (CIA) / Homeowner Association (HOA) Areas;34 

• Prevent and Detect Illicit Discharges and Connections;35 

• Public Participation Component;36 

o Provides only that "the Copermittee must incorporate a mechanism for public 
participation. " 

• Watershed Strategy: Evaluation and Selection of Management Options;37 

• BMP Implementation and Assessment for the Watershed Urban Management 
Program.38 

29 Draft Permit'll D.3.a.(4). 

30 Draft Permit'll D.3.a.(5). 

31 Draft Permit'll D.3.b.(2). 

32 Draft Permit'll D.3.b.(3). 

33 Draft Permit'll D.3.c.(2). 

34 Draft Permit'll D.3.c.(5). 

35 Draft Permit'll D.4.a. 

36 Draft Permit'll D.5. 

37 Draft Permit'll E.l.d. 

38 Draft Permit'll E.l.e. 
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V. The Failure to Include Provisions That Are Required in Other Permits, Without 
Adequate Explanation, Is a Failure to Meet MEP. 

A. Similarities Between San Diego County and South Orange County Raises 
the Presumption that BMPs Included in the San Diego Permit are 
Applicable in the Draft Permit. 

The Fact Sheet for the Draft Permit explains that, 

To achieve the MEP standard, municipalities must employ whatever BMPs 
are technically feasible (Le., are likely to be effective) and are not cost 
prohibitive. The major emphasis is on technical feasibility. Reducing 
pollutants to the MEP means choosing effective BMPs, and rejecting 
applicable BMPs only where other effective BMPs will serve the same 
purpose, or the BMPs would not be technically feasible, or the cost would be 
prohibitive. 

(Fact Sheet, at 37; see also SWRCB Water Quality Order No. 2000-11, at 20.) Yet, the Draft 
Permit fails to require feasible, cost-effective, applicable BMPs that have been recently 
adopted by this same Regional Board in neighboring San Diego County. (See Table 1.) 
These critical omissions mean the Draft Permit clearly fails to meet the MEP standard. 

South Orange County and San Diego County are substantially similar to the extent 
that the applicability of BMPs in the San Diego permit raises the presumption that those 
BMPs are applicable in South Orange County. The two regions are located along the 
southern California coastline, separated only by the Camp Pendleton Marine Base. Both are 
Phase I regions regulated by the San Diego Regional Water Board, which issued previous 
MS4 permits for both regions. According to the San Diego Basin Plan, the San Diego 
Region, including South Orange County, is typified by a coastal low-lying band about 10 
miles wide giving way in the east to foothills, then mountains. (Basin Plan, at 1·3.) Both 
areas share the same mild, semi-arid climate with the same rainfall, and thus runoff, patterns. 
(ld.) 

Orange and San Diego Counties have virtually the exact same populations: the state 
of California estimates Orange County's population as of 2007 to be 3,098,121 people, 
behind San Diego County by 148 people. (State of California, Department of Finance, E-1 
Population Estimates for Cities, Counties and the State with Annual Percent Change
January 1, 2006 and 2007 (May 2007)}9 Both areas have high projected growth and 
development rates; for example North San Diego County "has one of the highest present and 

39 Available at http://www.dof.ca. govlHTMUDEMOGRAPlReportsPaperslEstimateslEllE
ltext.php. 
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projected growth rates in the [San Diego) County," while similarly neighboring South 
Orange County experiences a "more rapid rate of increase [in housing inventory)" due to the 
"availability of large tracts of vacant land for development in the South Orange County 
submarket." (Compare San Diego County Grand Jury 2001-2002, Transportation in North 
County (June 11,2002), at EWP2-1, with U.S. Dept. of Housing and Urban Development, 
Analysis of the Orange County, California, Housing Market (Jan. 1, 2004), at 7.)40 

Further, both regions have documented, and generally similar, water quality 
impairments, and in both cases stormwater runoff is a leading, or the leading, source of 
impairment. (Compare Fact Sheet, at 10, with Fact Sheet for Order No. R9-2007-0001, at 8 
(stating that significant urban runoff challenges remain in both regions).) For example, like 
in Orange County, urbanization and development in San Diego County has resulted in the 
degradation of many stream channels. (Development of Interim Hydromodification Criteria 
Pursuant to Order R9-2007-0001 (Oct. 30, 2007), at 1-2ll Bioassessment data reveals 
"Poor to Very Poor Index of Biotic Integrity" ratings for channels and streams in both 
regions. (Compare Fact Sheet, at 10, with Fact Sheet for Order No. R9-2007-0001, at 61.) 
These similarities raise a presumption that all BMPs that were included in the San Diego 
Permit are also applicable in South Orange County. 

Yet, important BMPs relating to LID and hydromodification that were included in 
San Diego have been omitted from the Draft Permit. In this sense, the Draft Permit is not 
just different than the San Diego Permit, it is demonstrably weaker than the San Diego 
Permit. First, the Draft Permit fails to include a provision that is in the San Diego Permit that 
requires that the Copermittees to update their SUSMPs to "maximize the use of LID practices 
and principles . . . as a means of reducing stormwater runoff." (Order No. R9-2007-0001, at 
'lI D.l.d.(8).) This is an important difference. Although both Counties' permits have similar 
minimum site design, or LID, BMP requirements, only San Diego includes this additional 
provision designed to maximize the use of LID. The Draft Permit does not explain how this 
BMP is not applicable, nor does it explain why it is not justified in South Orange County. 
Thus, the Draft Permit fails to meet even its own articulation of the MEP standard. 

Second, the Draft Permit allows for an optional "LID Site Design BMP Substitution 
Program," whereby a Copermittee may substitute LID BMPs for treatment control BMPs. It 
is unclear why San Diego explicitly requires LID BMPs while the Draft Permit offers an 
optional LID program. The fact that the Draft Permit distinguishes between the required 

40 Available at http://co.san-diego.ca.us/cnty/cntydepts/safety/grandlnorthtrans.doc; 
http://www .huduser.org/PublicationsIPDF/OrangeCtyCAComp-2.pdf. 

41 Available at 
http://www.projectcleanwater .orglpdf/susmp/interim hydromodification criteria 10-30-
07.pdf. 

0002765



Executive Officer and Members of the Board 
January 24, 2008 
Page 22 of 26 

"site design" BMPs and the optional "LID" BMPs, but while only defining the term "LID,,,42 
makes it clear that Draft Permit does not actually require LID. Further, one requirement of 
the substitution program is that it must "clearly exhibit that it will achieve equal or better 
runoff quality from each Priority Development Project which participates in the program." 
(Draft Permit'll D.l.d.(8).) It is also unclear why this type of quantifiable standard is a 
requirement in the San Diego Permit, but is only included in the optional program in the 
Draft Permit. This difference also emphasizes that the Draft Permit does not require 
performance equal to that suggested by Dr. Horner. 

Third, San Diego requires that Copermittees develop and implement a 
Hydromodification Plan (HMP). The goal of the HMP is to ensure that, for all Priority 
Development Projects, "post-project runoff discharge rates and durations shall not exceed 
estimated pre-project rates and durations where the increased discharge rates and durations 
will result in increased potential for erosion or other significant adverse impacts to beneficial 
uses, attributable to changes in the discharge rates and durations." (Order No. R9-2007-
2001, at'll D.l.g.) This hydromodification criteria is included in the San Diego Permit 
despite the fact that hydromodification resulting from development and urbanization has 
already affected San Diego stream channels. (See Fact Sheet for Order No. R9-2007-0001, at 
61.) Indeed, hydromodification criteria was deemed an important part of the San Diego 
permit in part "due to the ongoing high level of development in San Diego County." (Id. at 
62.) Because of similar development growth in South Orange County, (see Sections I, IV, 
infra) a comparable hydromodification standard is equally applicable in that region. 

Yet, inexplicably, the Draft Permit does not require the development of an HMP. 
More importantly, the same type of quantifiable standard as is required in the San Diego 
Permit is not included in the Draft Permit. Rather, the Draft Permit requires only that 
Copermittees develop and apply requirements to Priority Development Projects "so that 
runoff discharge rates, durations, and velocities from Priority Development Projects are 
controlled to maintain or reduce downstream erosion conditions and protect stream habitat." 
(Draft Permit'll D.l.h.) As discussed in Section III herein, this vague standard fails to ensure 
that MEP or water quality standards will be met. The failure to include the same objective 
performance standard that was included in the San Diego Permit, without explanation or 
justification, presents per se evidence that the Draft Permit does not meet the MEP standard. 

42 The Draft Permit defines LID as, "A storm water management and land development 
strategy that emphasizes conservation and the use of on-site natural features integrated with 
engineered, small-scale hydrologic controls to more closely reflect pre-development 
hydrologic functions." "Site design BMP" is not defmed. 
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Table 1. Significant differences between San Diego Permit and South Orange County Draft 
Permit, Site D'R dd fi esum eOUirements an Hy( romodi IcaUon. 

San Diego Final Permit Southern Orange County Draft Permit 

"Establish minimum standards to maximize Not required 
the use of LID practices and principles ... 
as a means of reducing stormwater runoff." 
(D.1.d.(8» 

Submit for review an updated Model Not required 
SUSMP to add LID and source control 
BMPs that meet or exceed the Permit 
requirements. (D.1.d.(7-8» 

"Promote" infiltration at Priority Not required 
Development Projects (D.l.d.(4» 

Develop a Hydromodification Plan with a Not required 
stated and clear minimum standard. 
(D.1.g.) 

Establish a HMP standard that will protect Not required 
beneficial uses: ensure that "post-project 
runoff discharge rates and durations shall 
not exceed estimated pre-project rates and 
durations where the increased discharge 
rates and durations will result in increased 
potential for erosion or other significant 
adverse impacts to beneficial uses, 
attributable to changes in the discharge 
rates and durations." (D.1.g.) 

In addition to the significant differences discussed above, the Draft Permit 
inexplicably eliminates a host of other BMPs that were in the San Diego Permit. For 
example: 

• Construction Inventory: ''The new San Diego Permit requires monthly updates." 

• Construction Reporting: "The new San Diego Permit reporting requirements include 
more focus on confirming Permit compliance." 

• Municipal Inventory: "The new San Diego Permit requires annual updates." 
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• Sweeping of Municipal Areas: ''The new San Diego Pennit requires that a sweeping 
program be implemented and specifies frequencies based on local priority 
detenninations." 

• CommerciallIndustrial Inspections: "The new San Diego Permit requires that 
inspections be conducted annually at 100 percent of high priority sites and that 
inspections of other sites increase to 25 percent after the first year." 

• Annual Reporting: "The new San Diego Pennit reporting requirements include more 
focus on confirming Pennit compliance." 

• Reporting: ''The new San Diego Pennit includes reporting on TMDL implementation. 
It also requires that more specific details be reported regarding BMP 
implementation." 

• Reporting: ''The new San Diego Pennit requires reports on Regional Urban Runoff 
Management Programs." 

(MS4 Permit Comparison chart.) 

B. The Presumption of Applicability Has Not Been Rebutted by the Board. 

According to the Board's own definition ofMEP, these applicable BMPs can only be 
rejected where other effective BMPs will serve the same purpose, the BMPs are not 
technically feasible, or the cost is prohibitive. There are in fact some BMPs that are included 
in the Draft Pennit that were not in the San Diego pennit, but these BMPs are primarily 
limited to Section F (Fiscal Analysis) and Section G (Program Effectiveness Assessment). 
(See MS4 Pennit Comparison chart.) They are not BMPs designed to address LID or 
hydromodification, and therefore do not serve the same purpose as the omitted BMPs. 

Further, there is no evidence that the BMPs are not technically feasible or cost 
prohibitive or otherwise inapplicable based on supportable factual differences. There are no 
findings in the Draft Pennit or statements in the Fact Sheet to that effect, that even attempt to 
justify failing to include these applicable BMPs: Thus, the Draft Pennit blatantly fails to 
meet the Board's own description for reducing pollutants to the MEP. 

VI. The Regional Board Has Failed to Follow Public Participation Regulations. 

Throughout the entire drafting process for the Draft Pennit, Board staff has not 
fulfilled its obligation to review and respond to public comment, resulting in an abrogation of 
the Board' s public participation responsibilities. 

State agencies carrying out activities under the NPDES pennit program "shall provide 
for, encourage, and assist the participation of the public." (40 C.F.R § 25.3(a).) State 
agencies are required to engage the public in order to assure that "the public has the 
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opportunity to understand official programs and proposed actions" and that "government 
action is as responsive as possible to public concerns"; to "encourage public involvement in 
implementing environmental laws"; and to "foster a spirit of openness and mutual trust 
among EPA, States, substate agencies and the public." (40 C.F.R. § 25.3(c).) In particular, 
state agencies are charged with "seeking input from . .. the public, assimilating public 
viewpoints and preferences, and demonstrating that those viewpoints have been considered 
by the decision-making official." (40 C.F.R. § 25.3(b).) In order to ensure that public 
viewpoints are given due consideration, the agency responding to public comment must: 

summarize the public's views, significant comments, criticisms and 
suggestions; and set forth the agency's specific responses in terms of 
modifications of the proposed action or an explanation for the rejection of 
proposals made by the public. 

(40 C.F.R. § 25 .8.) 

As we noted in our letter to the Board dated August 22, 2007, no justification or 
explanation has been provided for staff s decision to eliminate the LID practices that were 
included by it in the San Diego Permit. Moreover, NRDC provided the Board with 
overwhelming evidence establishing that specific performance standards, like the 3% 
maximum allowable EIA, are the most effective in reducing the discharge of pollutants in 
stormwater; NRDC sent the Board over 100 reports and articles on June 20, 2006, in 
connection with our comments on the San Diego Permit, that discussed the benefits of LID. 
And, again as we noted previously, Board staff failed nearly wholesale to acknowledge 
NRDC's and Defend the Bay's extensive comments to the first draft of this Permit, or 
submitted technical materials and reports. In its first Response to Comments, staff 
acknowledged NRDC and Defend the Bay's comments only one time in a cursory fashion, 
and nowhere did staff address, or even make reference to, our comments on LID. Worse, 
when NRDC subsequently submitted an expert report by Dr. Richard Homer in combination 
with our August 22 letter, both were for all intents and purposes disregarded by Board staff. 

Staffs failure to meaningfully consider and respond to comments submitted by 
environmental public interest organizations, which included technically sophisticated 
comments submitted by urban runoff expert Dr. Homer, violates the law and diminishes 
public confidence in the Regional Board. By failing to address these comments and the 
supplemental materials provided, the Board fails to assure that "government action is as 
responsive as possible to public concerns" or to promote a sense of trust between the Board 
and the public it ostensibly serves. These failings serve instead to create an atmosphere of 
distrust and cynicism in the public, fomenting public antipathy towards, rather than 
collaboration with, Board action. 
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VII. Conclusion 

As these comments indicate, the Draft Permit requires significant improvements 
before it is approved. NRDC and Defend the Bay are opposed to its approval in its current 
form. We would welcome a discussion with staff regarding changes to the Draft Permit that 
would allow us to support it. Please feel free to contact us at 310-434-2300. 

Sincerely, _=--_ 
V5.f1}--

David S. Beckman 
Natural Resources Defense Council 

Michelle Mehta 
Natural Resources Defense Council 

Robert Caustin 
Defend the Bay 

cc: Alexis Strauss, Director, Water Division, EPA Region IX 
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Additional References Submitted by the Natural Resources Defense Council.  
 
These references were submitted in two emails (January 31, 2008 and  
February 6, 2008) and were provided to support the comment letter received on 
January 24, 2008. 
 
These documents may be provided upon request to Board members. 
 
 Author / Organization Title Date of 

Publication 
1 Brian Taylor, Ken 

Ludwa, and Richard R. 
Horner 
 

Urbanization effects on wetland hydrology 
and water quality 

1995 

2 Stewart Comstock and 
Charles Wallis 

The Maryland stormwater management 
program, a approach to stormwater design 
 

Not specified 

3 Gentile, Tinger, Kosco, 
Ganter, Collins 

Storm water phase I MS4 permitting: writing 
more effective measurable permits 
 

Not specified 

4 Kosco, Ganter, Collins, 
Gentile, and Tinger 

Lessons learned from in-field evaluations of 
phase I municipal storm water programs 
 

Not specified 

5 Stephens, van der Gulik, 
Maclean, and von Euw 

Re-inventing urban hydrology in British 
Columbia: runoff volume management for 
watershed protection 

Not specified 
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NATURAL RESOURCES DEFENSE COUNCl 
January 2008 

Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: 

Mr. 

Revised Tentative Order No. R9-2008-0001, NPDES Order No, 
C'ASOI08740 

and Members of the Board: 

The Natural Resources Defense Council (NRDC) is a national environmental 
organization with over 675.000 members, more than 124,000 whom are California 

Defend the Bay is a not-for-profit public interest organization dedicated to 
protecting Newport Bay and regional waters as well as the health of the people that live in 
and enjoy irreplaceable natural resources of the NRDC and Defend Bay have 
reviewed the second revised draft NDPES Municipal Regional Stonnwater Permit (Draft 

for the South Orange County region, released on December 12,2007, fu'1d submit 
foHowing comments regarding critical of controlling polluted 

As a general matter, protecting the abundant and exceptional water resources in South 
Orange County requires, first, a municipal storm water permit that actually imposes specific 
controls to the maximum extent practicable (MEP) and assures compliance with water 
quality standards. Second, more specificaBy, protection of the area's beneficial uses requires 
adequate, ascertainable controls on mnoff volume, and quality from new and 
redevelopment project~L This Draft Permit accomplishes neither requirement Instead, a 
majorIty the provisions of the Draft Permit are vague and general prescriptions that offer 
the Regional Board and the public no assurance that controls that meet the MEP standard and 
water quality standards will be implemented. L.l L~ere is critical respects a complete 

of specific controls in Draft Permit. Because this overriding flaw, the Draft 
Permit shouid be substlliitial1y revised before it is issued. 

I. Introduction and Summary 

A. South Orange County Contains Exceptional Natural Resources and is 
Quickly Developing. 

inadequacies of the Draft Permit threaten to degrade some of the highest quality 
natural watersheds in California. According to Paul Beier of Northern Arizona 
University: 

1314 Second Street 
Santa Monica, CA 90401 

,:;: 3~0 434-2300 3,0434-:1399 

1Ot')9<, Pmtwmwncr RI..~cy:Jed Paper 

Do<: Scanned On: __ \ ~t~lf?$:~ 
S Bourchc Time: --"-.~~_ .. __ 

NEW YORK 0 WASHINGTON, DC • SAN FRANOSCO 
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It has long been my opinion that this area (South Orange County] stands in a 
class by as our ONL Y opportunity to conserve a large, unfragmented, 
ecologically intact portion of southern California's coastal ecosystems. The 
regional and global significance of this area cannot be overstated. 

(Friends of the FoothiHs, "A Global Diversity Hotspot.")! South Orange County includes 
some of the "world's rarest habitat" (/d.) "Numerous scientific studies have identified 
sout.l-t-coastal California as a hotspot for species diversity, endemism, endangerment, and 
conservation priority." (ld.) Orange County "retains an impressive flora and fauna, .. . 
significant populations rare and endangered species of plants, birds, and mammals, .. . 
over half the remaining popUlation of coastal cactus wrens, and n over 15% of t.~e remaining 
population of the California gnatcatcher." (Bryant, P., Natural History of Orange County, 
California} Moreover, the "southern part of the County still includes large, relatively 
undeveloped sections of coastal sage scrub habitat," (id.), and more than 50,000 acres of 
open space near the Irvine Ranch. (Craig Reem, Irvine Ranch Gift: The Irvine Co. sets aside 
another 11,000 acres of open space, OC METROi 

South Orange County also includes the Heisler Park Ecological Reserve of 
Special Biological Significance (ASBS), and the southern portion the Irvine Coast Marine 
Life Refuge ASBS, (See SWRCB, Areas of Special Biological Signijicancel The 
concept of "special biological significance" recognizes that "certain biological communities, 
because of their value or fragility, deserve very special protection that consists of 
preservation and maintenance of natural water quality conditions." (SW'RCB, Status 
Report (Aug. 2(06), at lO} Both ASBSs in South Orange County are negatively affected by 
urban runoff. (ld. at 65,,66.) In fact, L'1e "source of inputs to the Irvine Coast ASBS is 
largeiy from the newly developed urban watershed." (ld. at 66.) But the southern portion of 
the ASBS drains a region of still "largely undeveloped natural habitat." (ld.) This 
experience clearly demonstrates the importance of regulatory measures that anticipate and try 
to prevent negative effects of urban development on sensitive water bodies. FinaHy. in 
addition to the ASBSs. the San Juan Hydrologic Unit includes water bodies that Slipport the 
Rare, Threatened. or Endangered Species (RARE) and Spawning, Reproduction, andior 
Development (SPWN) beneficial uses. (Water Quality Control Plan for San Diego Basin 
-_._. __ .. _._----

AU 
artides and reports, except for those produced by the Regional Board or State Water Board, 
cited to in this comment letter have been submitted to the Board either in hard copy or on a 
compact disk. Where also available on the internet, we have provided the link. 

2 Available at http:lhn_umba.bio.uci.edu/-pjbrvantlbiodivhndex.htm. 

3 Available at http://www.irvinecompany.comjaboutu~/in the news/gift article/index ,asp. 

4 Available at 
hlli.J:flwww.swrcb.ca.gov/pinspois/docs/asbs info/asbs sW9,P(t publication03.doc. 

5 Available at ~~~~~~~~~~~~~~~~~~~~~~~~~~. 
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9 (Basin Plan), at 2-17 - 21.)6 The RARE beneficial use "includes uses of water that 
support habitats necessary. at least in part, for the survival successful maintenance of 
plant or animal species established under state or federal law as rare, threatened or 
endangered:' (ld. at 2-7.) The SPWN beneficial use "'includes uses of water that support 
high quality aquatic habitats suitable for reproduction eady development of " (Jd.) 
The existence of these beneficial uses, among others, further highlights the importance of 
protecting South Orange County's water resources. 

Due to "availability of large tracts of vacant land for development in the South 
Orange County submarket," the region experiences a "more rapid rate increase [in housing 
inventory]." (U.S. Dept of Housing Urban Development, Analysis of the Orange 
County, California, Housing Market (Jan, 1. 2004), at 7.)7 14.000 new housing units are 
planned for construction on 23,000 acres of previously undeveloped land (the Rancho 
Mission Viejo project), and a 4,000 home subdivision is plfui.ned near Irvine Ranch.s It is 
also projected that more than 35,000 housing units will added in Orange County between 
2005 and 2035. (Center Demographic Research, Orange County Profiles, Orange County 
Projections 2006: Population, Housing and Employment Through 2035 (March 2007).)9 

This development threatens t..rye region's unique natural and water resources. The 
natural communities that are subject to potential development pressure include, but are not 
limited coastal sage and other sage communities, chaparral, woodland and forest, 
riparian, wetlands. and native and annual grasslands. (County of Oran~e, Draft 
NCCP/MSNHCP Joint Programmatic EIRIEIS (July 2006), at ES_4.)lv "In view of the huge 
rate destruction of natural habitats in the County, we are probably losing countless species 

less conspicuous animals and plants before they are even documented." (Bryant, P., 
Natural History of Orange County, California,) Thus, region's unique natural resources 
and growth rate patterns highlight the importance of minimizing hydrological impacts via a 
better development planning section of the Draft Permit. 

6 Available at lliln.;L:~~~~Illillill~9h~@!lliJ~~tmJl£D!illilllilllli2!£.!1J.lli:ru. 

7 Available at ~~~::!"!'!~~~~~~~~~~~!.::d..~~~~:.!...!:=:~~~~.l' 
8 Rancho Mission Viejo, "The Ranch Plan," available at 

of 
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B. The Failure of the Draft Permit to Contain Specific Controls Generally, 
and Specifically with Respect to New and Redevelopment, Win Not 
Protect Water Resources. 

Most stormwater runoff is the result of man··made hydrologic modifications that 
typically accompany development (EPA, Reducing Stann water Costs through Low Impact 
Development (LID) Strategies and Practices (Dec. 2007), at 1.)' I When natural pervious 
ground cover is converted to impervious surfaces such as paved highways, streets, and 
rooftops, the natural infiltration capabilities of the land are lost. (Fact Sheet/Technical 
Report for Tentative Order No. R9-2008-0001 Sheet), at 30.) Therefore, runoff leaving 
a developed area is significantly greater in volume, velocity, and peak flow than pre
development runoff leaving the same area. (ld.) For example, increases in watershed 
imperviousness of only 9~22% can result in peak flow rate increases a two-year storm 
event up to 100%. (ld. at 99.) These effects of hydro modification are already in 
South Orange County. (Id.) 

Increased runoff flow picks up proportionally higher levels of car wastes, pesticides, 
pet wastes, and trash, and carries them to receiving waters, resulting in significa.l1t water 
quality problems. (Fact Sheet, at 30.) This runoff continues to present a significant hurdle to 
attainment of water quality standards. Indeed, Board staff recognizes that, "[U]rban runoff 
discharges are causing or contributing to water quality impairments, and are a leading cause 
of such impairments in Orange Cotmty." (Fact Sheet, at 28; see also id. at 10,29.) 
Specifically, discharges from MS4s routinely exceed water quality objectives. (ld. at 28.) 
Persistent exceedances of water quality objectives in "most" watersheds and conditions 
are "frequently to aquatic life." (ld. at 10.) 

While the overriding vagueness of Draft Permit infects many of provisions, 
lack of conditions to control runoff rate and volume is particularly glaring. Achieving these 
goals "will require the use of site design approaches and LID that will limit stormwater 
generation and maximize natural hydrologic processes for treatment:' (Low Impact 
Development A Review of Low Impact Development Policies: Removing Institutional 
Barriers to Adoption (Dec. 2007), at 22.) While the Draft contains some of these 
concepts, it does not translate the concepts into objective performance standards or actual 
controls that meet the MEP standard and that otherwise win assure compliance wit.~ water 
quality standards. Specifically, the following objective criteria represent the MEP standard 

must be included in the Permit: 

• A standard of 3% maximum allowable Effective Impervious Area (EIA) 
Priority Development Projects; 

i 1 Available at 
hlJl?:llwww.enli.gQ.yjgyvow!nps/lid/cosis07/documents!reduciIJ.gstormwater£f1<;ts,pdf. 
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II A hydromodification standard that post-development peak flow rates and 
volumes shaH not exceed the modeled peak flow rates and volumes with pre
European settlement native land cover for aU storms from the channel-forming 
event to the lOO-year frequency stream flow, 

II. The Draft Permit's Site Design and Low Impact Development, Provisions are 
Vague and Indefinite. 

Taken as a whole, the Draft Permit's provisions regarding site design sets forth 
general concepts that do not specify the level of control required, contrary to law. Provisions 
applicable to development generally are set forth conceptual terms and do not make clear 
when, if, or how they must be implemented. For example, the Draft Permit requires "site 
design BMPs where feasible ... :' (Draft Permit i D.l.c.(2); see also at'H D.l.c.(3) 
("buffer zones for natural water bodies, where feasible"}.) Even with respect to what the 
Draft Permit describes as "Priority Development Categories," provisions are likewise 
vaguely stated: "collectively minimize directly connected impervious areas, limit loss of 
infiltration capacity, and protect areas that provide important water quality benefits." (Draft 
Permit 'H D.l.d.(4)(a).) Other provisions Ust site design BMPs for Priority Development 
Categories, such as to minimize disturbance of natural drainages, conserve natural areas, 
protect slopes and channels, and minimize the impervious footprint the project. (Draft 
Permit ~ D.Ld.(4)(c).) However, these BMPs are also only required "where applicable 
feasible." (ld.) 

As explained below, this language cannot ensure that t.>-te MEP standard or water 
quality standards are met and does not constitute the "control" measures required by law. 

A. The Draft Permit's Site Design Requirements Cannot Be Considered 
"Best Management Practices" Under the Clean Water Act. 

40 § 122.2 defines the term best management practice as: 

Schedules of activities, prohibitions of practices, maintenance procedures, and 
other management practices to prevent or reduce the pollution of "waters 
the United States." 

The words "practice" and "procedure" both connote a specific method or means of action, 
rather than an indefinite act. By contrast, list of design requirements in Section 
D.l.d.( 4) fail to describe specific actions or procedures, example, the Draft Permit states 

site design requirements must be implemented which "collectively minimize directly 
connected impervious areas, limit loss of infiltration capacity, and protect areas that provide 
important water quality benefits," (Draft Permit 1[ D. Ld.(4){a).) And, for instance, Priority 
Development Projects must infiltrate "at least a portion" of impervious areas prior to 
discharge to the MS4. (Draft Permit 9[ D. Ld.(4)(b)(ii).) language fails to adequately 
articulate the act required by each Copermittee to prevent or reduce pollution to waters of the 
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United States. As such, the requirements set forth in the Draft Permit do not meet the 
definition of a "BMP" pursuant to federal regulations. Rather, as is often case, the Draft 
Permit, at most, sets forth ideas around which a proposed management program, and 
articulated BMPs, could be developed, as is required in the application for an MS4 pennit 
required by federal regulations. (See 40 ~.F.R. § 122.26.) Missing are the actual Bl\1Ps 
required a NPDES permit. 

EPA guidance unambiguously reinforces the conclusion that BMP design under the 
NPDES permit program requires that measurable goals quantify the progress of 
program implementation and the performance of your BMPs," be included for BMP to 
be implemented. (EPA, Measurable Goals Guidance for Phase Ii Small MS4s: Part 2. 
Process for Developing Measurable Goals Under a General Pennit.)!2 Generally 
"considerable deference" must be extended "to an administrative agency's interpretation of 
its own regulations," and so the EPA guidance interpreting the requirements of NPDES 
penuits "is entitled to great weight unless unauthorized or clearly erroneous." (Communities 
jor a Better Environment v. State Water Resources Control Board, 109 Ca1.App.4th 1089, 
1107 (2003).) EPA "strongly recommends" that, among other components, measurable goals 
include "a quanti.fiable target to measure progress toward achieving the activity or BMP," 
(EP A, Measurable Goals Guidance for Phase 11 Small MS4s: Part 2. Process for Developing 
Measurable Goals Under a General Permit.) This requirement for quantifiable BMP targets 
is further clarified in examples of BMPs and associated measurable goals given by EPA 
These examples dearly demonstrate that the development provisions in the Draft Permit are 
impermissibly 

BMP: Reduce directly connected impervious surfaces in new developments 
and redevelopment projects by requiring that grassed swales or filter strips be 
installed along roadsides in lieu of curbs and gutters. 
Measurable Goal: Directly connected impervious road surfaces in new 
developments and redevelopment areas will be reduced by 30 percent (relative 
to traditional scenario in which curbs and gutters are used) over the course 
of the first permit term. 

EMF: Incorporate the use of road salt alternatives for roadway deicing 
Measurable Goals: During the 1st year, reduce the amount of salt 
applied to roadways by 50% through the use of less-toxic alternatives, such as 
liquid calcium magnesium acetate (CMA). 

(EPA, Phase [f BMP & Measurable Goal Examples.)!) 
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In each these cases, EPA requires that a dear fcrformance standard linked with 
an activity to constitute an adequately described EMP.! However, in the case of the site 
design requirements, there is no measurable goal, no means of assessing EMP perfonuance 
or progress, and no means of determining whether the EMP has achieved its purpose. As a 
result, the vaguely worded provisions in the Draft Penuit fail to meet EMP regulations and 
requirements and are invalid under the Clean Water Act 

B. Site Design Requirements Do Not ~leet the FederaUy«Required 
Maximum Extent Practicable (MEP) Standard. 

L As a Matter Law, the Site Design Requirements Do 
Cannot Meet the MEP Standard. 

and 

Substituting vagaries for BMPs in the Draft Permit itself runs directly contrary to t'1e 
regulatory requirement that the Regional Board, reviewing the permit application, 
actually set fortl1 the "develop[ed] permit conditions to reduce pollutants in discharges to the 
maximum extent practicable," (40 C.ER § 122.26(d)(iv),) Because the Draft Permit fails to 
do so in most cases, it consequently does not comply with a mandatory statutory obligation 
that every permit issued to a municipal discharger "shaH require controls to reduce the 
discharge of pollutant to the maximum extent practicable, .. :' (33 § 
1342(p)(3)(B)(iii) (emphasis added),) Findings to contrary are not supported 
evidence, and t.'1erefore are erroneous and contrary to law. 

Indeed, even if it were presumed for the sake of argument that the Draft Permit's 
provisions did constitute best management practices, indefinite. conceptual provisions 
preclude a determination that the HBMPs" at issue further constitute actual "controls" 
calibrated to the MEP standard. The open·ended provisions in the Draft Permit's 
deVelopment planning section escape assessment by Regional Board members entirely, as 
neither the Draft Permit nor the unded ying record make reasonably dear what actions are 
required and to what They further disprove any assertion that Regional Board has 
carefully reviewed the provisions to ensure compliance with MEP, since no amount 
expertise can interpret and evaluate the meaning impact of open-ended provisions. 

The for specificity is not only made dear by applicable regulatory and statutory 
provisions but is also underscored in the legislative history of the Clean Water Act: 

l<1 In addition, the Director of the Water Division of EPA Region IX has recently indicated 
that dear performance standards in MS4 permits are critically important. (See Section 
iiifra.) Moreover, the State Water Board has agreed that such specific requirements are 
appropriate, stating that, H[ t]he addition of measurable standards for designing the BMPs 
provides additional guidance to developers and establishes a target for the development 

the BMPs." (SWRCB, Water Quality Order No. 2000-11, at 17.) 
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These are not permits in the normal sense we expect 
actual programs. are permits that go far beyond 
would issue for an industry. 

to be. These are 
normal permits we 

(Remarks of Sen. Stafford, 132 Cong.Rec. S32381 (Oct. 16, 1986) (emphasis added); 
see also 55 Fed. Reg. 47,990, at 48,038.) 

2. The in the Record Demonstrate that Staff Recognize that the 
Draft Permit's Vagueness is a Fatal Flaw. 

Not only does the law a different approach, but so too does the administrative 
which reflects staff's perspective that vague permit terms such as those in the Draft 
are flawed and ineffective. if the Regional Board possessed the discretion to 

structure the Draft Permit as it is currently drafted, which it does not (for the reasons set forth 
supra a."1d in/ra), this approach would constitute a gross abuse discretion and is contrary to 

evidence in the record. The Sheet acknowledges that the lack of specificity in 
permits resulted in "frequently unenforceable permit requirements," and "provided the 
Copermittees with ample reasons to ta."!(e few substantive towards permit compliance." 
(Fact Sheet, at 8.) Yet the Draft Permit fails to rectify this problem; it stiillacks clarity 

to ensure MEP. 

For example, Priority Development Projects must infiltrate or treat runoff 
"at least a portion of areas prior to discharge to the MS4," with the amount 

to "hased on the total size. conditions, slopes, and other pertinent factors of the 
r.rr"P!';" (Draft Permit 1r D, 1.d.(4)(b)(ii).) "At least a portion" only means that each Priority 
Development Project must filter some part of storm water than the whole
theoretically, any numher from 1 % to 99% can meet the standard. As little as one drop of 

can be treated on-site, while the remaining entirety of runoff at the site is discharged 
through the MS4 system. The Draft Permit similarly requires that portion" of walkways, 

overflow parking lots, alleys, or other low-traffic areas constructed with permeable 
again meaning that even if only 1 % of low-traffic areas are constructed using 

peI'me:ablle surfaces, the Copermittee has achieved Permit compliance. (Draft Permit 1I 
Ld.(4)(b)(iii).) Similarly, Copermittees are required to "minimize" disturbances to natural 

"conserve" natural areas, "protect" slopes and channels, "minimize" soil 
compaction of permeable soils," and "minimize" the impervious footprint of the project, ali 
Wi4~out reference to any level of implementation. (Draft Permit 1: D.1.d.(4)(c),) In short, 

is nothing preventing a Copermittee from adopting a de minimis reduction that fails to 
reduce pollutants to the maximum extent practicable, 

The Draft Permit's finding it specifies the requirements to reduce the 
discharge of pollutants to the MEP (Draft Permit Findings, at 7) is further contradicted by 

statements and evidence in record, The Fact Sheet states that Draft Permit 
provides the "minimum framework to guide the Copermittees in the MEP standard." 

Sheet, at 38 (emphasis added).} Fact Sheet also states that it prescribes "minimum 
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measurab~e outcomes, while providing the Coperminees with flexibility in the approaches 
they use to meet those outcomes." (ld. at 12 (emphasis added}.) Clearly, this admission that 
the Draft Permit contains only a minimum framework for meeting MEP belies the finding 
that it sets out controls to reduce pollutants to the maximum extent. Moreover, the assertion 
that t.J.:l.e Draft Permit in most instances actual1y specifies required "measurable outcomes" is 
wholly unsupported by the record. which proves the opposite is true. 

Moreover, evidence does not support the finding stated above that providing 
Copermittees "flexibility" will result in achievement of the MEP standard. The first and 
second term permits. which the Fact Sheet characterizes as having provided Copermittees 
wiLl} the "maximum amount of flexibility" in developing their storm water programs, resulted 
in only limited progress toward permit compliance. (ld. at 8.) Thus, the current approach of 
drafting a permit with only minimal guidance, and instead to give Copemlittees "flexibility" 
to meet MEr standard, is not supported by past experience. This is true generaUy and 
specifically with regard to the development portion of the Draft Permit The Fact Sheet 
states that prevIous permit's approach, requiring site design BMPs "where applicable and 
feasible," did not work. (Id. at 91.) The approach proved to be "ineffective in integrating 
site design BMPs in project designs." (ld.) Yet, the current approach is not much different. 
'¥hUe it requires some site design BMPs to be implemented, (Draft Permit 1 D.Ld.(4)(a-b»), 
most site design BMPs only need be implemented "where applicable and feasible." (Draft 
Permit 'I D~Ld.(4)(c).)15 

In sum, t..~e approach in the Draft Permit to site design (and more generally, as set 
forth in Section IV, infra), which is comprised of vague conceptual provisions and the lack of 
actual controls specified to the maximum extent practicable, mimics the approach that was 
previously proven ineffective. This approach defers to individual Copermittees the extent to 
which they must implement BMPs. In this way, the Draft Permit itself does not include a set 
of controls reflecting the maximum extent practicable. (See Defenders oj Wildlife v. Babbitt. 
130 F.Supp.2d 121, 131 (D.D.C. 2001) (phrase "maximum extent practicable" "imposes a 

duty on the agency to fulfill the statutory command to the extent that it is feasible or 
possible"); Rybachek v. U.S. EPA, 904 E2d 1276, 1289 (9th CiL 1990) (term "practicable" 
CWA has been defined as meaning that technology is required unless costs are "wholly 
disproportionate" to pollution reduction benefits).) The Draft Pennifs failure in this regard 
is particularly egregious given the Fact Sheet's discussion of how critical site design BMPs 
are. (See, e.g., Fact Sheet, at 92-93.) 

is The 2002 permit's description of site design BMPs was also simiiar for its lack of 
specificity, requiring project proponent to implement site designlla.Tldscape characteristics 
where feasible which maximize infiltration, provide retention, runoff, and minimize 
impervious land coverage for all development projects. (Order No. R9-2002-R1, at 14.) 
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C. Site Design Requirements Will Not Ensure Compliance with Water 
Quality Standards. 

Pursuant to federal regulations, "no permit may be issued" when "the imposition of 
conditions cannot ensure compliance with the applicable water quality requirements of all 
affected States." (40 c.F.R. § 122.4(d) (italics added).) The word "ensure" is defined as "to 
make certain or sure of." (Webster's II New College Dictionary (Houghton Mifflin Co. 
1995).) "Certain" is further defined as "definite"; "sure to happen"; and "established beyond 
question or doubt." (ld.) 1'1 other words, permit conditions must ma.'k:e sure, or establish 
beyond question, that applicable water quality standards will be met 

This requirement applies to the issuance of MS4 permits~ the State Water Resources 
Contmi Board a precedential order has determined that municipal storm water permits 
must prohibit discharges of pollution that cause or contribute to the violation of water quality 
standards. (See e.g., State vVater Resources Control Board WQ Order 2000-1 L) As a result, 

Draft Permit purports to contain requirements that will "achieve water quality standards" 
and mandates that "[dJischarges from MS4s that cause or contribute to the violation of water 
quality standards (designated beneficial uses and water quality objectives developed to 
protect beneficial uses) are prohibited:' (Draft Permit ~ A3; ld. at ,see also Fact Sheet, at 
39.) 

However, the Draft Permit's site design requirements (and many other provisions, as 
further discussed in Section IV, infra) are too vague to ensure such compliance, individuaUy 
or collectively. The administrative record contains no evidence to the contrary. And simple 
common sense show that the site design requirement!; fail to ensure or establish beyond a 
question of doubt that water quality standards will be achieved. For example, given the 
evidence of widespread water quality standard violations contained in the record, a 
Copermittee that infiltrates a tiny portion of runoff from impervious areas prior to discharge 
to the MS4 will stm exceed applicable water quality standards-and yet has still complied 
with the Draft Permit's requirement to infiltrate a "portion" of runoff. (Draft Permit 'li 
D.Ld.(4)(b)(ii).) Other provisions, such as those that condition action based on "feasibility" 
or employ open-ended terms like "minimize" similarly fail to "make certain of' the fact that 
water quality standards wiU be met. (Draft Permit ~ DOl .d.(4).) In these ways, the Draft 
Permit's development .. related conditions have not been calculated to protect water quality, 
nor do they come close to guaranteeing that water quality standards will be satisfied. This 
deficiency, which extends to many other sections of the Draft Permit, as discussed below, 
independently violates the CW A. (See In Re Government of the District of Columbia 
Municipal Separate Storm Sewer System, 10 RA.D. 323, 341-342 (BMPs that are 
"reasonably capable" of attaining water quality standards do not "appear to be entirely 
comparable to the concept ensuring compliance").) 

Moreover, the fact that the Draft Permit does not include numeric effluent limitations 
means that best management practices must meet a higher threshold. (See Communities for a 
Better Environment v. State Water Resources Control Board, 109 CaLApp.4th 1089, 1105 
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(2003).) Vague provisions cannot be a proper substitute for numerical effluent limits. (See 

Arizona Cattle Growers' Ass'n v. U.S. Fish and Wildlife, 273 F.3d 1229, 1250 (9th Cif. 
2001) ("This vague analysis, however, cannot be what Congress contemplated when it 
anticipated that surrogate indices might be used in place of specific numbers.").) 

D. To Meet the MEP Standard and Water Quality Standards, the Draft 
Permit Should Adopt a 3% Maximum Allowable Effective Impervious 
Area. 

In our August 22, 2007 comment letter to this Board, NRDC and Defend the Bay 
urged the Board to adopt a standard of 3% maximum allowable Effective Impervious Area 
(EIA) in all new development and redevelopment projects. Scientific literature demonstrates 
that significant adverse impacts to the physical habitat and biological integrity of receiving 
waters occur with the conversion of as EttIe as three percent of natural areas to impervious 
surfaces. Thus, "[tjo protect biological productivity, physical habitat, and other beneficial 
uses, effective impervious area should be capped at no more than three percent." (R. Homer, 
Investigation of the Feasibility and Benefits of Low-Impact Site Design Practices ("LID" )for 
Ventura County, Attachment A, at A-I (emphasis added); see Letter from R. Homer to 1. 
Robertus (Jan. 24,2008), at 2.) The failure to require this standard means the Draft Pennit 
fails to meet the MEP standard. 

A numeric threshold of 3% impervious cover has been noted in studies an over the 
country as the threshold above which hydromodification and water quality impacts occur. 
Indeed, adverse effects are already pronounced by the point that impervious cover reaches 
5%c 16 (ld. at A-2.) For example, studies in the mid-Atlantic area show that changes in the 
biotic community in streams emerge when impervious surface is greater than about 3% of the 
watershed area. (Marshall, R et. at, Urban development impacts on ecosystems (2005), at 
66.)17 In Connecticut, it is believed that a fairly low impervious cover level of approximately 
3% is "a key reason" why the Eightmile River 'Watershed is still an intact and functioning 
watershed ecosystem. (Eight Mile River Watershed Management Plan, at Appendix 90) 
(also noting that other studies find that impervious cover ievels as low as 4-5% in a 
watershed can cause aquatic ecosystems to begin to degrade) (citing U.S. Geological Survey, 
The Effects of Urbanization on the Biological, Physical and Chemical Characteristics of 

i6 Thus, because other studies. may note that degradation of biological integrity has already 
occurred at higher thresholds, the 3% threshold should be adopted to ensure protection 
against any such degradation, particularly given the large-scale developments slated to occur 
in South Orange County's open spaces. DL Horner confirms this point: "Given the unique 
resources in South Orange County and plans to develop currently open land areas in the 
region, adoption of an EIA standard that is the most protective of streams in southern 
California is crucial." (Letter from R. Horner to J. Robertus (Jan. 24,2008), at 2-3.) 

!7 Available at http://www.asc.psu.cduJpublic/puhsf Artides/marshali Chaptcr%207.pdf. 
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Coastal New England Streams (2004».)1& A study from the Northwest demonstrates that as 
impervious cover exceeds 3.5%. there is a "significant increase in water level fluctuation, 
conductivity, fecal coliform bacteria, and total phosphorus urban wetlands." (Taylor, R, 
K. Ludwa, (Lr}d R. Homer, Urbanization Effects on Wetland Hydrology and Water Quality; 
Proceedings of the Third Puget Sound Research Meeting, Puget Sound Water Quality 
Authority, Olympia, WA (1995).) A study in the Northeast United States revealed a 
"threshold potentially existing between 2.4% and 5.1 % impervious surface cover." 
(Conway, T., Impervious suFjace as an indicator of pH and specific conductance in the 
urbanizing coastal zone of Ne}v Jersey, USA, 85 Journal of Environmental Management, 
308-316, at 314 (2007).) An Ohio study recorded declining biological integrity at levels of 
total urban land use as low as 4%, and noted that this result is similar to other studies 
North America. (Miltner, R. et at, Fish Community Response in a Rapidly Suburbanizing 
Landscape, at 253-54, presented at EPA conference titled Urban Storm Water: Enhancing 
Programs at the Local Level (2003).)19 Fish and Wildlife studies revealed that drainage 
area" with impervious cover of greater than 5% may be "detrimental to salamander habitats," 
(72 Fed. Reg. 71,040 at 71,045 (Dec. 13,2007).) In another study, "four species [of aquatic 
salamanders 1 were never found in watersheds with more than 3 percent impervious surface." 
(Karl Blankenship, Findings of the Mart1and Biological Stream Survey, Alliance for the 
Chesapeake Bay, Bay Journal (2000).}L The Fact Sheet acknowledges this research, stating 
that, "Significant declines in the biological integrity and physical habitat of streams and other 
receiving waters have been found to occur with as little as a 3-5 percent conversion from 
natural to impervious surfaces," (Fact Sheet, at 30.) 

In addition to studies that demonstrate that the 3% threshold is relevant aU oVer 
United States. one study ties a 2-3% threshold specifkaUy to the Draft Permit region.2l A 
recent southern California study, acknowledged by the Fact Sheet, "estimated a thr~'ihoid 
response at a two to three percent change in impervious cover in a watershed:' (Coleman, D. 
et at, Effect of Increases in Peak Flows and Imperviousness on the Morphology of Southern 
California Streams, SCCWRP Technical Report #450 (2005), at iv; Fact Sheet, at 32.) The 
threshold is lower for the semi-arid region of southern California than for comparably-sized 
sites in more humid climates, (id.), because southern California streams "appear to be more 
sensitive to changes in TIMP [total basin impervious cover] than streams in other areas.'.22 

18 Available at 

,9 Available at http://www .epa.gov/owow/nps!nat!stormwater03/24~vIHtner.pdf. 

20 Available at http://www. bayjouml!hyom!article.cfm?arti~~le=: i 8,~Q.. 

2; In fact, the study anticipates that its results will be useful for future stormwater regulations 
or management strategies. (Coleman (2005), at ii.) 

22 While more sensitive than other regions' streams, the data for southern California streams 
"forms a relationship very similar in shape to the enlargement curves developed for other 
North American streams." (Coleman (2005), at .) 
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(ld. at iv.) The study was based on stream sites in Ventura to Orange Counties, (ld. at iii.) 
There are 984 miles of ephemeral and intermittent streams the San Juan Creek Watershed, 
the same type of stream sites that the study is based upon. (U.S. Army Corp of Engineers, 
Draft EIRfor San Juan Creek and Western San Mateo Creek Watersheds Special Area 
Management Plan (SAMP) (2005), at 4.1-.50; see also San Diego Basin Plan, at Table 2-2 
(stating that Orange County watersheds include numerous small tributaries and "intermittent 
coastal streams,,).)23 Indeed, the study makes a point that "most" the smaner streams in 
arid or semi-arid climates are ephemeral or intermittent, because of the lack of rainfall 
events. (Coleman (2005), at 1.) The Basin Plan echoes this point, stating that. ·'Most the 
streams of the San Diego Region are interrupted in character having both perennial and 
ephemeral components due to the rainfaH pattern and the development of surface water 
impoundments." (San Diego Basin Plan, at 1-11). In light of the dear relevancy of 3% 
threshold to the Draft Permit region, the failure to include a 3% maximum allowable ErA is 
an megal omission. 

It is important to note that a 3% maximum allowable EIA protects against two effects 
stemming from increasing impervious cover: (1) even relatively small elevated t10ws, as well 
as large ones, erode stream channels, adding sediment load and destroying habitat and 
riparian vegetation; and (2) adding volume adds pollutant toading, since loading is the 
multipie of pollutant concentration and water volume. (Letter from R. Horner to J. Robertus 
(Jan, 24,2008), at 1-2,) In other words, increased runoff picks up potentially harmful 
pollutants and carries them into receiving waters, resulting in degraded water quality. 
(Michael MaHin, Wading in Waste, Scientific American (June 2006), at 54-56; NRDC, 
Rooftops to Rivers: Green Strategies for Controlling Stormwater and Combined Sewer 
Oveiflows (2006) at 2,2-2,5; GAO, Better Data and Evaluation of Urban Runoff Programs 
Needed to Assess Effectiveness (June 2001), at 4, 12- U.S. EPA Preliminary Data 
Summary of Urban Stomf Water Best Management Strategies (Aug~ 1999), at 85~ NRDC, 
Stormwater Strategies: Community Responses to Runoff Pollution (1999).) So, even if 
hydromodification were not a concem--which is not the case--increase in impervious cover 
is a crucial concept to the control of polluta,:ltS to water bodies. Because the Draft Permit 
must impose "controls to reduce the discharge of poilutants to the maximum extent 
practicable" (33 U.S~C. § 1342(p)(3)(B)(iii) (emphasis added), evidence indicating LID's 
ability to reduce pollutant loads, as wen as effects of hydromodification, is particularly 
relevant to its applicability. 

Evidence in the record demonstrates that a maximum aHowable EIA of 3% results in 
superior pollutant limitation compared to the provisions in the Draft Permit. As discussed in 
our August 2007 letter, a technical report by Dr. Horner shows that in out six case 
studies, the 3% maximum EIA approach results in all storm water discharges being 
eliminated under expected meteorological conditions. (Homer, R .• lnvestigation the 
Feasibility and Benefits of Low-Impact Site Design Practices ("LID") for Ventura County 
(2007), at 15.) "Therefore pollutant additions to receiving waters would also be eliminated." 
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([d,) In another example, in Prince George's County, Maryland, a development using UD 
techniques resulted in less runoff, that contained 36% less copper, 21% tess lead, and 37% 
less zinc than conventional watershed runoff. (EPA, Reducing Stormwater Costs through 
Low Impact Development (LID) Strategies and Practices (2007), at 24,) By contrast, the 
Draft Permit allows for nearly all pollutant to be discharged through conventional 
·'treat and release" BMPs which, Dr. Homer demonstrated, do not even approximate the 
ted-mica! performance of an EIA approach. 

The technical report by Dr. Homer shows that the 3% maximum approach is 
feasible, practicable, and cost-effective, and can in as much as 100% runoff capture an-
site. Moreover, the approach was taken by Los Angeles Regional Water in the 
draft municipal stormwater permit for Ventura County. (Draft NPDES 
CASOO4002 (Aug. 28, 2007), at 51 (requiring all Development and Redevelopment 
Projects to reduce percentage of Effective Impervious Area (EIA) to than 5 % of total 
project area).) information, as weE as the myriad of artides and reports demonstrating 
the superiority of LID submitted into the record by 1\TRDC and Defend Bay. supports the 
finding that limitjng to 3% in Priority Development Projects is the most effective, 
feasible BMP. Yet the Draft Permit, instead of aiming for success, is an example of the 
"prevailing problem U that the current construct of many stormwater regulations do not 
require Lhe use best available tech."1ologies." (Low Impact Development Center, A 
Review of Low impact Development Policies: Removing Institutional Barriers to Adoption 
(2007), at 10.) Making matters worse, staff have offered no substantive response in the Fact 
Sheet and Response to Comments as to why this approach was not taken in the Draft Permit 
Because MEP means choosing effective BMPs, and rejecting applicable BMPs only where 
other effective BMPs will serve the same or the BMPs would not be technicaHy 
feasible, or the cost would be prohibitive, the rejection of this approach explanation 
means the Draft Permit is not MEP. 

E. At a Minimum, the Drat Permit Must Include an Objective Performance 
Standard. 

Even contrary to the evidence the record, that the Regional Board could 
lawfully omit a 3% limitation on directly connected impervious surface in new and 
redevelopment wholesale omission any articulated standard is unlawful and 
inconsistent with MEP. Indeed, in addition to the flaws vagueness introduces, as 
discussed above, with respect to site design the Permit follows an approach that 
been criticized in a recent publication released by the State Water Resources Control Board 
on this very subject The December 2007 report, titled Review of Low Impact 
Development Policies: Removing Institutional to Adoption," emphasizes the role of 
pertormance standards and observes that similar to that used in Draft 
Permit does not a "level of compliance." (Id. at 4.) Also, the Director of the Water 
Division of EPA Region IX has recently indicated dear performance standards in MS4 
permits is critically important (Letter from A to R. Briggs (Feb. 8, 2006) 
(criticizing failure Monterey Region SWMP to identified priorities or establish 
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measurable goals").) Stormwater Dr. Richard Horner similarly has stated that 
failu.re to include an objective performance standard means he is "unable to discern 
level of performance, and concomitant beneficial water resources impact, will result" 
the Draft Permit. (Letter from R. Horner to J. Robertus (Jan. 2008), at L) By contrast, 
Dr. Homer-who is currently a of a National Academy of Sciences panel on the 
control of urban runoff-states t.~at a "critical element of any successful program to 
implement and hydromodification a NPDES MS4 context is the specification 
of a clear permit standard." (ld.) 

t.~e findings in the Sheet do not support the failure to include an 
objective performance standard. Notably, lack of specificity previous permits been 
found to directly related to lack of permit compliance and, turn, water quality 
violations. Sheet, at 8.) This Permit purports to this problem by striking 
balance flexibility and enforceability." (Fact Sheet, at 12.) Clearly, the Draft 
Permit treads beyond appropriate flexibility to the effect that it would essentially 
impossible to measure compliance with, or enforce, the Draft Permit. "fF]lexibiiity should 
not be built into the program to such an extent that an municipalities do not face essentially 
the same responsibilities and commitment for achieving the goals of the C\V A." (55 
Reg. at 48,038.) 

Even in 2002, when last was adopted, studies had shown that the "!evel of 
imperviousness in an area strongly with the quality of nearby receiving waters." 
(Fact Sheet, at 31, 51.) As discussed above, more recent research can pinpoint a specific 
threshold above which water quality degradation and the effects hydromodification can 
seen. In light the wen-documented connection between impervious surface quantity and 
receiving water quality, the Draft Permit's refusal to set any maximum EIA for new 
development redevelopment projects all but endorses biological and chemical 
degradation. 

F, The Lack of Clear Control Measures Unlawfully Precludes Meaningful 
Review by the Board and Public. 

The to include an objective performance standard or dear requirements site 
design and Low Impact Development furiller violates the Clean Water Act by precluding 
required agency and public review conditions. Notably, the Draft Permit not only 
fails to that review now, but it does not even require it later: while Copermittees 
must update permit documents to include site design criteria, updated SUSMPs are not 
required to come back to the Board or public for review. (Draft Permit ~ D.1.d.(9-1O).) 

The Ninth Circuit has emphasized that a storm water management plan, which 
"comain[sj Substa.l1tive information about how the operator a small MS4 will ,'"' ...... ',,'" 
discharges to the maximum extent practicable," is an inherent the storm water permit. 
(Environmental Defense Center v. EPA, 344 F.3d 832, 857-58 (9t.~ Cir. 2003; see also 
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Waterkeeper Alliance v. U.S. EPA, 399 F.3d 486,500 (2d eiL 2005).) The Regional Board's 
role in ensuring this is achieved is critical: 

[S]torm water management programs that are designed by regulated parties 
must, in every instance, be subject to meaningful review by an appropriate 
regulating entity to ensure that each such program reduce the discharge of 
pollutants to the maximum extent practicable. 

(EDe, 344 F.3d at 856~ Waterkeeper Alliance, 399 F3d at 501-502 (discussing importance 
of review of management plans for concentrated animal feeding operations).) Mefu'1ingful 
review must mean ensuring that the MS4 permits are in fact designed to reduce pollutants in 
stormwater to the MEP. (33 V.S.C § 1342(b) (States are allowed to issue NPDES permits 
only where, inter alia, the state permitting programs "apply, and insure compliance 'y',;ith, any 
applicable [effluent limitations and standards].").) The Fact Sheet acknowledges that, "The 
final determination regarding whether a municipality has reduced pollutants to the MEP can 
only be made by the Regional Board or the State Board, and not by the municipal 
discharger." (Fact Sheet, at 38.) Without this regulatory oversight to ensure that the program 
contains specificity to meet legal requirements, the program amounts to "impermissible self.
regulation." (EDe, 344 F3d at 843.) 

Here, the combination of vague permit terms that not meet MEP, and cannot be 
meaningfully reviewed, and the failure to require review of any specific measures later 
developed to implement the concepts contained in the Draft Permit, amounts to the de facto 
creation of a.."1 impermissible self-regulatory program. There is nothing to stop a Copermittee 
from "misunderstanding or misrepresenting its own stormwater situation and proposing a set 
of minimum measures for itself that would reduce discharges by far less than the maximum 
extent practicable." (EDe, 344 F.3d at 855.) Indeed, the record indicates that there is every 
. reason to suspect t.~at this is preciseiy what will happen. According to staff. in the past 
"Copermittees have generally approved low removal efficiency treatment control BMPs 
without justification Of evidence that use of higher efficiency treatment BMPs was 
considered and found to be infeasible .... Specifically, it has been found during audits of the 
Copermittees' SUSMP programs that many SUSMP reports do not adequately describe the 
selection of treatment control BMPs." (Fact Sheet, at 95.) Clearly, these findings not 
support the open-ended and vague structure of the Draft Permit, which fails to allow for 
adequate review by the Regional Board or the public, now or in the future. 

Remarkably, the Fact Sheet also downplays the importance of urban runoff 
management plans due to the alleged specificity of the Permit. ·'Urban runoff management 
pians are not necessary for ensuring compliance with the Order because the Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved." (Fact 
Sheet, at 42). As explained above, the Draft Permit fact does not contain sufficiently 
detailed requirements-it lacks objective performance stfu"1dards such that compliance can be 
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objectiveJy measured. Accordingly, the law and the facts show that the adoption of Draft 
Permit as would unlawfully establish a self-regulatory program. 

III. The Hydromodification Provision Suffers the Same Flaws as the Site Design 
Requirements. 

The provides for "management measures within each Priority 
to protect downstream beneficial uses and prevent adverse physical 

"f .. ",·",1'n stream channels." (Draft Permit 1[ D.1.h.(3).) Like the site __ ~.,., .. 
the fatal flaw of being too vague to meet the MEP standard. 

'"''-''''<1-''''''.'''''''' with water quality standards. 

direction to "protect" beneficial uses and "prevent" adverse physical 
changes not actions a Copermittee must take to actually meet the MEP 
standard. (Draft 1j[ D.Lh.(3).) By contrast, this same Regional Board recently 
approved the Permit which requires an objective performance standard for 
hydromodification. That permit requires 4~at a hydromodification plan be implemented so 
that "post-project flow rates and durations shan not exceed pre-project 
rates and " (Order R9-2007-0001, at 1 D.Lg.) Thus, there is a (pre-
pr~ject runoff) can be objectively measured. "Matching pre- and post-development rates 
and volumes from relatively small to relatively large storms is important for two reasons: (1) 
even relatively elevated flows., as well as large ones, erode stream channels, adding 
sediment load destroying habitat and riparian vegetation; and (2) adding volume adds 
pollutant loading, loading is the mUltiple of pollutant concentration and water 
(Letter from R. Homer to J. Robertus (Jan. 24, 2008), at 1.) 

The Permit also requires each Copermittee to revise its SUSMPIWQMP to 
implement hydromodification c'flteria within three years. Yet, like the 
requirements, Copermittees are not required to submit the updated criteria to 
public for review. Similarly, the standard against which the criteria are to be 
to-,be released conducted by a third party, one that has not been reviewed by 
other and whose ultimate form and conclusions cannot be known at 

" 

(See Draft Permit <}{ DJ .h.(4) ("Criteria must be based upon findings from hydromodification 
publications by the Stormwater Monitoring Coalition (SMC) and 
CaHfomia Research Project (SCCWRP).") For the same reasons '.i"'~'~"""'''''U 
Section H(E). amounts to an impermissible self-regulatory program which 
the Draft Permit iHegaL It further suffers from each of the other legal flaws 

IV. Other Permit Provisions Suffer the Same Flaws as the Site Design Requirements 
and Hydromodification Provision. 

Impermlssltlle vagueness of the site design requirements and hydromodification 
to these two sections of the Draft Permit; rather, the 
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manifests itself throughout the entire document Each of legal problems identified 
above, therefore, applies and is incorporated by reference here, 

The Draft Permit essentially directs Copermittees to develop their own permit, which 
not be subject to public review or Board oversight. In this way, the provisions represent 

a "'pla..11 to develop a plan," rather than any form of plan in itself. Examples of offending 
sections include: 

It Approval Process Criteria and Requirements all Development Projects; 24 

o The Copermittee must implement source control BMPs that "reduce storm 
water pollutants of concern in urban runoff" and result in the "minimization of 
irrigation runoff'~ site design BMPs to "' ... maximize infiltration, provide 
retention, slow runoff, minimize impervious footprint. .. "; infiltration and 
groundwater protection treatment control EMPs that are Happropriate to 
protect groundwater quality"; and to develop a mechanism for long term 
maintemu"1ce of structural post-construction BMPs. 

ll& SUSMPs - Aoproval Process Criteria and Requirements for Priority Development 
~" . 

Projects~';~ 

" Implementation for Construction Component; 26 

• General BMP Impiementation for Existing Municipal Developments; 27 

o The section instructs Copennittees to implement "pollution prevention 
methods," designate minimum BMPs that are "area or activity specific as 
appropriate," and, designate enhanced measures for 303(d) impaired water 
bodies or construction sites within, adjacent to, or discharging to coastal 
lagoons, the ocean, or other receiving waters in environmentally sensitive 
areas. 

'" EMP Implementation for Management of Pesticides, Herbicides, and FertiHzers;28 

o Coperrnittees must "reduce the contribution of pollutants associated with the 
application, storage, and disposal of pesticides, herbicides, and fertilizers" by 
an unspecified amount The section additionally calls for the development of 
schedules for irrigation and chemical application. While an explicit "schedule 

24 Draft Permit ~ D. Lc. 

25 Draft Permit ~ D.Ld. 

26 Draft Permit 1[ D.2.d.(1). 

27 Draft Permit 1[ D.3.a.(2). 

28 Draft Permit 1[ D.3,a.(3). 
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of compliance" meets the definition of a 8MP under 40 C.P.R. § 122.2, this 
conditionless requirement to develop a does not constitute a BMP, 

.. BMP Irnplementation Flood Control Structures;29 

• EMF Implementation Sweeping of Municipal Areas;30 

o Directs the Copermittee to "optimize pickup of trash and debris" based on 
various factors. 

fI General EMP Implementation for Existing Commerciaillndustrial Developments;3l 

• BMP Implementation for Mobile Businesses;32 

... BMP Implementation a Residential Program;33 

fI Common Interest (CIA) I Homeowner Association (HOA) Areas;34 

• Prevent and Detect Discharges :hid Connections;35 

• Public Participation Component;36 

o Provides only that "the Copermittee must incorporate a mechanism for public 
participation. " 

• Watershed Strategy: Evaluation and Selection of Management Options;37 

fI EMP Implementation and Assessment for the Watershed Urban Management 
Program. 38 

29 Draft Permit err D.3.a.(4). 

3(} Draft Pem11t err D.3.a.(5). 

31 Draft Permit 1 D3.h.(2). 

32 Draft Permit 1 D3.h.(3). 

:n Draft Permit 1 D3.c.(2). 

Draft Permit err D.3.c.(5). 

35 Draft Permit err DA.a. 

36 Draft Permit 1 D.S. 

37 Draft Permit 1 El.rl. 

38 Draft Permit 1 E.l.e. 
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v. The Failure to Include Provisions That Are Required in Other Permits, Without 
Adequate Explanation, Is a Failure to ~leet MEP. 

A. SimUarities Between San Diego County and South Orange County Raises 
the Presumption that BMPs Included in the San Diego Permit are 
Applicable in the Draft Permit. 

The Fact Sheet for the Draft Penuit explains that, 

To achieve the MEP standard, municipalities must employ whatever BMPs 
are technically feasible (Le., are likely to effective) and are not cost 
prohibitive. The major emphasis is on technical feasibility. Reducing 
pollutants to the MEP means choosing effective BMPs, and rejecting 
applicable BMPs only where other effective BMPs will serve the same 
purpose, or the BMPs would not be technically feasible, or the cost would be 
prohibitive. 

(Fact Sheet, at 37; see also SWRCB Water Quality Order No. 2000-11, at 20.) Yet, the Draft 
Permit fails to require feasible, cost-effective, applicable BMPs that have been recently 
adopted by this same Regional Board in neighboring San Diego County. (See Table 1.) 
These criti.cal omissions mean Draft Permit clearly fails to meet MEP standard. 

South Orange County and San Diego County are substantially similar to the extent 
that the applicability of BMPs in the San Diego permit raises the presumption that those 
BMPs are applicable in South Orange County. The two regions are located along the 
southern California coastline, separated only by the Camp Pendleton Marine Base. Both are 
Phase I regions regulated by the San Diego Regional Water Board, which issued previous 
MS4 penuits both regions. According to the San Diego Basin Plan, the San Diego 
Region, including South Orange County, is typified by a coastal low-lying band about 10 
miles wide giving way in the east to foothills, then mountains. (Ba;;;in Plan, at 1-3.) Bot.~ 
areas share the same mild, semi-arid climate with the same rainfan, and thus runoff, patterns. 
(Id,) 

Orange and San Diego Counties have virtually the exact same popUlations: the state 
of California estimates Orange County's population as of 2007 to be 3,098,121 people, 
behind San Diego County by 148 people. (State of California, Department of Fina.'1ce, £-1 
Population Estimates for Cities, Counties and the State with Annual Percent Change -
January 1,2006 and 2007 (May 2007).)39 Both areas have high projected growth and 
development rates; for exampie North San Diego County "has one of the highest present and 

39 Available at http://www~dof.ca. gov/HTMJ)DEMOGRAPlReport~PaoerslEstimatg:j/ElII~:. 
ltext.php. 
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projected growth rates in the Diego J County," while similarly neighboring 
Orange County experiences a "more rapid rate of increase [in housing inventory!" to 
"availability of large tracts of vacant land for development in the South Orange County 
submarket." (Compare San Diego County Grand Jury 2001-2002, Transportation in North 
County (June 11 2002), at EWP2-1. with U.S. Dept. of Housing and Urban Development, 
Analysis of the Orange County, California, Housing Market (Jan. 1,2004), at 7.)40 

Further, both regions have documented, and generally similar, water quality 
impairments, and in both cases stormwater runoff is a leading, or the leading, source 
impairment. (Compare Fact Sheet, at 10, with Fact Sheet for Order No. R9-2007-0001, at 8 
(stating that significant urban runoff challenges remain in both regions).) For vA<"U;J,,,, 

in Orange County, urbanization and development in San Diego County has resulted in the 
degradation of many stream chalmels. (Development of Interim Hydromodification 
Pursuant to Order R9·-2007-0001 (Oct. 30, 2007), at 1_2.)'1.1 Bioassessment data reveals 
"Poor to Very Poor Index of Biotic ratings for channels and streams in both 
regions. (Compare Fact Sheet, at 10, with Sheet for Order No. R9-2007-0001, at 61.) 
These similarities raise a presumption that aU BMPs that were included in the San 
Pennit are also applicable in South Orange County. 

Yet, important BMPs relating to LID and hydromodification that were included in 
San Diego have been omitted from the Draft Permit this sense, the Draft Permit is not 
just different than the San Diego it is demonstrably weaker than the San Diego 
Permit. First, the Draft Permit fails to include a provision that is in the San Diego Permit that 
requires that the Copermittees to update SUSMPs to "maximize the use of LID practices 
and principles ... as a means of storm water runoff." (Order No. R9-2007-0001, at 
1{ D,1.d.(8).) This is an important Although both Counties' permits have CHH',H&L' 

minimum site design, or LID, BMP only San Diego includes this additional 
provision designed to maximize the use The Draft Permit does not explain how this 
BMP is not applicable, nor does it explain why it is not justified in South Orange County. 
Thus, the Draft Permit fails to meet even its own articulation of the MEP standard. 

Second, the Draft Pennit allows for an '-'1-"'-<./'<""" "UD Site Design BMP Substitution 
Program," whereby a Copermittee may substitute BMPs for treatment control BMPs. It 
is unclear why San Diego explicitly requires LID while the Draft Permit offers an 
optional LID program. The fact that the Draft distinguishes between the required 

41J Available at http://co.san-diego.ca.uslcnty/cntydepJ§./safety/grand/northtrans.doc; 
http://www.huduser.orglPublicatio.nsIPDF/OrangeCtvCACornp-2 JtrlL 

41 Available at 
http://www.projectdeanwater.org/Qdf/susmQ/interim_hydromodification criteria 10-30-

0002792



Executive Officer and Members of the Board 
January 24, 2008 
Page 22 of 26 

design" BMPs and the optional "LID" BMPs, but while only defining term 
makes it that Draft Permit does not actually require LID. Further, one requirement of 
the substitution program is that it must "dearly exhibit that it will achieve equal or better 
runoff quality from each Priority Development Project which pa.rticipates in the program." 
(Draft Permit <Jl: D.1.d.(8).) It is also undear why this type of quantifiabie standard is a 
requirement the San Diego Permit, but is only included in the optional program in the 
Draft Permit. This difference also emphasizes that the Draft Permit does not require 
performance equal to that suggested by Homer. 

Third, San Diego requires that Copermittees develop and implement a 
Hydromodification Plan (HMP). The goal of the HMP is to ensure that, for all Priority 
Development Projects, "post-project runoff discharge rates and durations shall not exceed 
estimated pre-project rates and durations where the increased discharge rates and durations 
will in increased potential for erosion or other significant adverse impacts to beneficial 
uses, attributable to changes in the discharge rates and durations." (Order No. R9··2007-
2001, at <Jl: D.1.g.) This hydromodification criteria is included in the San Diego Permit 
despite the fact that hydromodification resulting from development and urbanization 
already affected San Diego stream channels. (See Fact Sheet Order No~ R9-2007-0001. at 
61.) Indeed, hydromodification criteria was deemed an important part of the San Diego 
permit in part "due to the ongoing high level of development in San Diego County." (ld. at 
62.) Because of similar development growth South Orange County, (see Sections I, IV, 
infra) a comparable hydromodification standard is equally applicable in that region. 

inexplicably, the Draft Permit does not require the development of an HMP. 
More importantly, the same type of quantifiable standard as is required in the San Diego 
Permit is not included in Draft Permit. Rather, the Draft Permit requires only that 
Copermittees develop and apply requirements to Priority Development Projects "so that 
runoff discharge rates, durations, and velocities from Priority Development Projects are 
controlled to maintain or reduce downstream erosion conditions and protect stream habitat." 
(Draft Permit 'I l.h.) As discussed in Section III herein, this vague standard fails to ensure 
that MEP or water quality standards wiH be met The failure to include the same objective 
performance standard that was included in the San Diego Permit, without explanation Qf 

justification, presents per se evidence that the Draft Permit does not meet the MEP standard. 

42 The Draft Permit defines LID as, "A storm water management and land development 
strategy that emphasizes conservation and the use of on-site natural features integrated with 
engineered, small-scale hydrologic controls to more closely reflect pre·,development 
hydrologic functions." "Site design BM?" is not defined, 

~-- . 
,": <,-.; 
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Table 1. Significant differences between San Diego Permit and South Orange County Draft 
Permit, Site Desl{fn Reqn and Hydi A;f'~"'°tion, 

San Diego Final Permit Southern Orange County Draft Permit 

"Establish minimum standards to maximize Not required 
the use of LID practices and principles ... 
as a means of reducing stormwater runoff." 
(D.l.rl«8)) 

Submit for review an updated Model Not required 
SUSMPto LID and source control 
BMPs that meet or exceed the Permit 
requirements. (D.l.d.(7-8» 

"Promote" infiltration at Priority Not required 
Development Projects (D. Ld.(4» 

Develop a Hydromodification Plan with a Not required 
stated a..l1d clear minimum standard. 
(D.1.g.) 

Establish a HMP standard that will protect Not required 
beneficial uses: ensure that "post~project 
runoff discharge rates and durations shaH 
not exceed estimated pre-project rates and 
durations where the increased discharge 
rates and durations will result in increased 
potential for erosion or other significant 
adverse impacts to beneficial uses, 
attributable to changes in the discharge 
rates and durations." (D.l.go) 

In addition to the significant differences discussed above, the Draft Permit 
inexplicably eliminates a host of other BMPs that were in the San Diego Permit For 
example: 

• Constmction Inventory: "The new San Diego Permit requires monthly updateso" 

o Construction Reporting: "The new San Diego Permit reporting requirements include 
more focus on confirming Permit compliance." 

\I Municipal Inventory: "The new San Diego Permit requires atmual updates." 
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• Sweeping of Municipal Areas: "The new San Diego Permit requires that a sweeping 
program be implemented and specifies frequencies based on local priority 
determinations. " 

• CommerciailIndustrial Inspections: "The new San Diego Permit requires that 
inspections be conducted annually at 100 percent of high priority sites and that 
inspections of other sites increase to 25 percent after the first year." 

• Annual Reporting: "The new San Diego Permit reporting requirements include more 
focus on confirming Permit compliance." 

• Reporting: "The new San Diego Permit includes reporting on TMDL implementation, 
It also requires that more specific details be reported regarding BMP 
implementation," 

• Reporting: "The new San Diego Permit requires reports on Regional Urban Runoff 
Management Programs." 

(MS4 Permit Comparison chart) 

B. The Presumption of Applicability Has Not Been Rebutted by the Boat·d. 

According to the Board's own definition of MEP, these applicable BMPs can only be 
rejected where other effective BMPs will serve the same purpose, the BMPs are not 
technically feasible, or the cost is prohibitive. There are in fact some BMPs that are included 
in the Draft Permit that were not in the San Diego permit, but these BMPs are primarily 
limited to Section F (Fiscal Analysis) and Section G (Program Effectiveness Assessment). 
(See MS4 Permit Comparison chart.) They are not BMPs designed to address LID or 
hydromodification, and therefore do not serve the same purpose as the omitted BMPs, 

Further, there is no evidence that the BMPs are not technically feasible or cost 
prohibitive or otherwise inapplicable based on supportable factual differences. There are no 
findings in the Draft Permit or statements in the Fact Sheet to that effect, that even attempt to 
justify failing to include these applicable BMPs: Thus, the Draft Permit blatantly fails to 
meet the Board's own description for reducing pollutants to the MEP. 

VL The Regional Board Has Failed to Follow Public Participation Regulations, 

Throughout the entire drafting process for the Draft Permit, Board staff has not 
fulfilled its obligation to review and respond to public comment, resulting in an abrogation of 
the Board's public participation responsibilities. 

State agencies carrying out activities under the NPDES permit program "shaH provide 
for, encourage, and assist the participation of the public." (40 C,F.R § 25.3(a).) State 
agencies are required to engage the public in order to assure that "the public has the 
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opportunity to understand official programs and proposed actions" and that "government 
is as responsive as possible to public , to '''encourage public involvement in 

implementing environmental laws"; and to a spirit of openness and mutual trust 
among EPA. States, subs tate agencies a.'1d L.'1c public." (40 C.F.R. § 25.3(c).) In particular, 
state agencies are charged with "seeking input ... the public, assimilating public 
viewpoints and preferences, and demonstrating those viewpoints have been considered 
by the decision-making official." (40 C.F.R § 25.3(b).) In order to ensure that public 
viewpoints are given due consideration, the agency responding to public comment must: 

summarize the public's views, significant comments, criticisms and 
suggestions; and set forth the agency's responses in terms 
modifications proposed action or an explanation for the rejection of 
proposals made by the public. 

(40 C.F.R. § 25.8.) 

As we noted in our letter to the Board dated August 22, 2007, no justification or 
explanation has been provided for staff s decision to eliminate the LID practices that were 
included by it in the San Diego Permit. Moreover, NRDC provided the Board with 
overwhelming evidence establishing that specific performance standards, the 3% 
maximum allowable are the most effective reducing the discharge pollutants in 
stormwater; NRDC sent the Board over 100 reports and articles on June 20,2006, in 
connection with our comments on the San Diego Permit, that discussed benefits of LID. 
And, again as we noted previously, Board staff nearly wholesale to acknowledge 
NRDC's and Defend the Bay's extensive comments to the first draft of this Permit, or 
submitted technical materials and reports. In Response to Comments, 
acknowledged NRDC and Defend the Bay's comments only one time in a fashion, 

nowhere did staff address, or even ma.l(e to~ our comments on Worse. 
when :1\;"RDC subsequently submitted an expert report by Dr. Richard Horner in combination 
with our August 22 letter, both were for all intents and purposes disregarded by Board staft 

Staffs failure to meaningfully consider and respond to comments by 
environmental public interest organizations, which included technically sophisticated 
comments submitted by urban runoff expert Dr. Horner. violates the law and diminishes 
public confidence in Regional Board. By to address these comments and the 
suppiemental materials provided, the Board fails to assure that "government action is as 
responsive as possible to public concerns" or to promote a sense of trust between the Board 

the public it ostensibly serves. These serve instead to create an atmosphere of 
and cymclsm in public, fomenting public antipathy towards, rather than 

collaboration with, Board action. 
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VII. Conclusion 

As these comments indicate, the Draft Permit requires significant improvements 
before it is approved. NRDC and Defend the Bay are opposed to its approval in its current 
fOnTI. We would welcome a discussion with staff regarding changes to the Draft Permit that 
would anow us to support Please free to contact us at 310-434-2300. 

David S. Beckman Caustin 
Natural Resources Defense "'-_"'UH'-,H lJ,",'-,","U the Bay 

Michelle Mehta 
Natural Resources Defense Council 

cc: Alexis Strauss, Director, Water Division, EPA Region IX 
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RICHARD R. HORNER, PIl.D 

230 NW 55", STREET 
SEATTUo. WASHINGTON 98107 

January 24, 2008 

John RoberIus, Executive Officer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Dear Mr. Robcrtus: 

TELEPHONE: (206) 7il2-74()() 
FA(,SIMILf': (206) 781-9584 
E-MA It,: rrhofncr(??n1sY!.com 

1 have reviewed lh,; Draft Permit language f[lr South Orange County n:garJ:ng 
Low Impact Development (referred to in the permit as "site design") and 
hydromoditication. In my experience, a critical e'<,menl of any successful progn!m to 
impiement LID and hydromodification in a NPDES MS4 permit context is the 
specification of a clear performance standard. The proposed language in the Draft Permit 
does not include this element nor does it provide any requirements for such perfonnance 
standards to be promptly developed subject to review by the Regional Water Roare ane 
interested members of the pUblic. Further, as nDted in the study the Low Imrac1 
Development Center recently completed in C0operatio,., with the Slale WaleI' Resources 
Control Board~ A Revie~v o/'Lo19 Impact Development Policies: RemovinR !n~'!ifufior!!ll 
Barriers to Adoption (December 2007), the maximum extent practicable (MFP) standard 
lends itself to adoption of dear performance :\tandards iF! these areas. rnaking the ahst:nce 
of these standards particularly problematic. Based on the Draft Permit language 
regarding LID and hydromoditJcation. and based on my expertise in this field. I 31l: 

,mabie to discern what level of performance, and concomita,.,t beneficial water resources 
impact, will result from these provisions, as proposed. 

A specific performance ,tandard is particuiarly important where, as :n South 
Orange Couniy. significant development with the potential to adversely impact 
downstream rhys:cal habitat and biological integrity is slated to occur. Due to the 
'-availability of large tro.cls of vacant land for development in the South Orange County 
subnlarket,"o ,the region experiences a ··more rapid rate of increase [in housing 
inventory J,'" The County recently approved 14,000 new housing units f()f construct~o!1 

on 23,000 acres of previously undeveloped land (the Rancho Mission Viejo project), and 

, U.S. Dept. of Housing and Urban Development, Analysis (lithe OranR!: County. 
Cali/im;!". ffousinK Markel (Jan. 1,2(04), at 7, available at 
http://www,huduscr.orgIPublicalions/PDF/OrangeCtyCAComp-2.ndf 
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a 4,000 home subdivision is planned near Irvine Ranch,2 It is also projected that more 
than 35,000 housing units will be added in Orange County between 2005 and 2035 3 

In order to avoid additional degradation of downstream channels, and to protect 
biological productivity, physical habitat, and other beneficial uscs, effective impervious 
arca should be capped at no more than three percent. An important southern California 
study shows that adverse effects to physical habitat and biological integrity of receiving 
waters are observed at two to three percent impervious cover in associated catchrncnts. 
and are already pronounced by the point that impervious cover reaches rive percent. 4 

The results of this study reveal a threshold that is lower for the semi-arid region of 
southern California than for comparably-sized sites in more humid c!imales5 The stud) 
is applicable to the South Orange County region-there are 984 miles of ephemera! and 
intermittent streams in the San Juan Creek Watershed, the same lype of stream sites that 
the study is based upon. {l These southern Caiifr.lrnia streams ""appear to be more sensitive 
to changes i" TIMP [total basin impervious cover] than streams!n other areas,',7 
Moreover, a numeric threshold of three percent impervious cover has been noted in many 
studies throughout the United States as the threshold above which hydromodification and 
waler quality impacts can occur. R Given the unique resources in South Orange County 

2 Rancho Mission Viejo, "'The Ranch Plan," avai lable at 
l1Hp://www.nmci1omissionviejo.com/rancnplan/i.aqs.phn; The Irvine Company, "East of 
Orange," available at nUp://www,casloforangc,C()l'r,/ncws/bqs,asD, 

1 Center for Demographic Research, Orange County Pmti ks, {)range ('ilumy 
?rc~icc/ions ]{}06: Population, l/ousin;.; and Empioymenl ThrouRh ~035 (March ~O(7). 
available at hnp://".ww.li:i knon,cdu/cdrirrol1icsv 12;;: .pdf. 

~ Coleman. D .. et aL~ E;tfect (~lJllcreases in Peak flows and lmperviousnes,\' on the 
Morph%);y ojSollfhern California ,"'treams, Southern California Coastal Water Resea,,;h 
Project Technical Report #450 (2005); Herner, R., investigation of'the Feasibility and 
Benefi!s otL()\j'-Impac! Sill' Design Practices ("Un ")ji)y Ventura County (2007), 
Attachrnent A. 

, Coleman, supra note 4, at 54. 

(. US Army Corp of Engineers, Drafi E!R./iJr San Juan Creek and Western San Mateo 
('r""k Watershed, Special Area Management Plan (SAMP) (2005). at 4,1-50. 

I r. I 4 ' t.._ () en'!.an, supra note . at 1 V. 

H ~"ee, e.}.;., Marshall, E., ct aL, [lrhan devf!lopmenl impacls on ec{),')ys/ems {2005}, at 66; 
Conway'. T., fmperviou,\' surface as an indicator <d'ph· and ,~pectfic conductance in the 
urhanizinx coa.\'lal zone ojNew Jersey. USA; 85 Journal of Environmental Management 
308-316 (200?); Eight Mile River Watershed Management Plan, at Appendix 9(i): 
Taylor, B,. K, Ludwa. and R. Horner, Urbanization Arfeet" on Wetland flydroiogy and 
iVa/a Qualit\': Proceedings anhe Third l'ugel Sound Research Meefing, Puget Sound 
Water Quality Authority, Olympia, WA (1995), 
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and plans to develop currentiy open land areas in the region, adoption of an ElA standard 
that is the most protective of streams in southern California is crucial. 

Aside from the utility of an EiA standard in protecting biological communities 
and physical habitat, my own investigations in southern California (San Diego and 
Ventura Counties) demonstrate that this level of on-site stonn water management 
performs in a manner that is superior to traditional best management practices when it 
wmes to water quality. This means that a permit that requires priority development 
projects to implement LID scaled to attain three percent ElA wilt reduce a greater 
quantity of pollutants of concern than will the existing "SLfSMP" requirements contained 
i,., the Draft Permit. My investigations demonstrate that a three percent ElA standard is 
also teasible, as UD scaled to meet this standard can b~ implemented at a wide range of 
deveiopment projects in southern California. 1 understand that my San Diego and 
Ventura reports have been separately submitted for your review. 

With rcsp~ct to hydromodification, (he standard should he that post-development 
peak flow rates and volumes shal! not exceed the modeled peak flow rates and volumes 
''lith pre-European settlement nativ~ l~.nd cover for all ston11S irom the channel-forming 
event to the lOO-year frequency stream flow. Matching pre- and post-development rates 
and volumes from relatively small to relatively large stenns is important for two reasons: 
(1) even relatively small eicvated flows, a, well as large ones, erode stream channels, 
adding sediment iOlld and de;;troying habitat and riparian vegetation; and (2) adding 
volume adds pollutant loading, since loading is the multiple of pollutant concentration 
and water volume. Presently, the Draft Permit does not include this basic standard and it 
appears to postpone to the future the possibility of additional dctail to manage the impacts 
of hydromodification. 

Sincerely, 

Dr. Richard R. Horner 

'.,".,' j-J :, 
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STATe Apes ALMOST 470,000 IN 2000; 2007 POPULATION NEARS 37.7 MILLION 

FOR IMMEDIATE RELEASE: 
May 1, 2007 

CONTACT: lJar;iel Shaya (City Esuma!es) 
U'1da Gage (Siale & County Estimates) 
(916) 323-4086 
;.·(0. Pa:msr 
(916) 323-C648 

SACRAMENTO- California's popu!atic'1 approached 37.7 million persons as of January 1, 2007, 
according to naw population estimaias released taday by the stata Departlmlnt of Finance. 

Califom!a, the nation's mest PO:Ou!OUS state, represents ':2,5 percent - C'1e o:.:t of G\fflry eight persons - of 
the Unltad States population. The siate's popuianor, grew alrr>Os! 1.3 percent in 2000 adding ciose to 
470.000 residems - mirrQrlng the growth pattern of 2005. The state has increased by r!eariy 3.8 mimo!'! 
persOlls - j 1.2 peroent - since the last census on Aoril 1, 2000. 

The report shows prelimir,ary January 2007, as well as revised January 2003, PGpula!ion data for the 
state, cities, and counties. Highiights ~nciude: 

California eltlll"'; 

• Tbe 2007 report !ists 478 California cilles, of wr,ich 407 gair:ed population, 3 experienced no 
char.ge. and the remaining 68 iost popuiatlcn. Compared tc !=lnar:ce's previOus report, more 
cities geir!ed popu~atio!'1 and fewer cities lost populatior.. 

~ ;r. ca~er.dar year 20Q6, Ca!lfornia cmes annexed 1A,851 housing units from county unIncorporated 
areas, ccmpared te 7,358 annexed unils the previous year. This prov!doo addition a! pop:;Ialkm 
to these cities d:;rtng a dGwl'1 cycle in housing COl'1s!rucnon. in t'1e previous report, the slsts 
added i97.627 housing units compared to 172,068 housing units til'S year. 

• The city Gf Beaumont in Riverside Count'} experienced the state's fastest growth rate at 21.2 
perce,,!' 8eaumont gained 2,077 housing units primarily frem new cGns!tuction. and now has a 
tetal poculatlon of 28,250. 

• Substantial increases ii' both new housing unit constfoJctio!l andIor annexations contributed to the 
growth of ome' fast-growing eWes. Tha City of imperial in imperial County' (i5.6 percent), LaKe 
i;'isinore in Ri\lerside County (15.4 percent). Portervl!!e ,n Tulare Cnu,,"; (139 percent), Lathrop in 
Sari Joaqu;n County (12.1 percent), and UrY'...c:n in Placer County (11,0 percent) were the fastest 
growlr!g cines foBow1ng Beaumont. PorteNHie annexed a large !'!umber of housing Uiifts last year. 

\0 Large r;umeti.: increases inc:ude Fontana in San Bernardino County (16]281), San Jose in Santa 
Cla'l! County (15,757), San Diego in San Diego County (11,212), Bakersfield in Kern County 
\1 -:, ~26} and Santa Clarita (n Los At'lgels Cou<"!ty (9~52n. Ai} dties in tr~is group added a targs 
number of new:y constructed hous$r!g ur:tts; BaKersfield and Sar. Jese had smar! annexation 
activity; whiie Fontana and Santa Clarita annexed a large number of units. 

• ",os Ar.ge!es - California's largest city - has for the first time sulpassad the 4 mililor. marK with a 
pop!J!aTIo:1 of 4,018,080. Los Angeles expenenced the state's largest numeric increase of 
37,658, and adctacl10,239 housing un:ts. 

• Since the April 1, 2000 census, the top feur fastest growing cities have been Lincoln in Placer 
County (233.9 percent), Beaumont end Murrieta in Riverside County (148.2 and j 19.6 percent 
rsspectively), and 8rentwood in Contra Costa County (109.9 percent). 
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Clty 

1. Los Anga:es 
2. San Diego 
3. San Jese 
4. San Franclscc 
5. Leng Bead'. 
n. Fres110 
7 Sacramento 
8.0ak!ax 
9. SaNakla 

1{t Anahelm 

City 

1. Beaumont 
2. ;mparla! 
3. Laxe Elsinore 
4. Porterv'me 
5. lathrop 
6. Lirrcoin 
7. Fontana 
8. Sa" Jac~nto 
9. Oranga Cove 

iO. Adela~to 

Departmsnt of Finance 
Demographic Research Ur-;it 

Populatlcn Estimates for Califom'a Cities 

10 Largest Cities 

POpUlation 
January 1, 2007 

4,018,080 
11316,837 

973,672 
808.844 
492,912 
481,035 
487,343 
415.492 
353,428 
345,556 

Percent Change 
200S-0? 

0.9 
U,S 
HI 
1.~ 
0.4 
Z.O 
Z.O 
1,0 
0.4 
C.8 

10 F asles! GrOWing C'ti?!;i Based on Percent Change 

Pcpufation Percent Change 
January 1, 2007 200B-O? 

28,250 21 . .2 
11852 16.6 
47.634 15.4 
51,467 13.9 
~6,479 i~ "I L .. 

37.410 11.0 
181,640 9.8 
34.345 S.8 
10,544 9.4 
27,139 9.2 

10 Fastast Growing CilIes Under 3oo,Q@ Based on Numeric Population Change 

Cit}" Population Nlimeric Chs"ge 
January 1, 2007 2006·07 

1 Fontana 181,840 161281 
2, Sar.ta C:ar!ta 177,158 9,527 
3, irvlne 202,079 7,953 
4, V;c-&\I!!:e 102.538 7.453 
5, V'sa!'a 117,744 8,710 
6. Lai<e Elsinore 47,634 5,363 
7. Portervllie 51.467 $,297 
6. Chico 84,395 5,743 
9. Hsspa,:a 85,875 5,658 

") 
~ v, La:1castef 143,818 5,255 

" L; .. 
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E-1: City/County/State Population EstimateS' with Annual Percent Change 
January 1, :mOG and 2007 
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E-1; City/County.lState Population Estimates with Annual Percent Change 
January 1,2006 and 2007 
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E·1: City/County/Stab! Population Estimates with Annua! P&re&nt Change 
January 1, 2006 l!inQ 2007 
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E.1: CityfCountyJState Population estimates with Annual Percent Change 
January 1, 2006 and 2007 

Tota, P,,!,ulolkm PfiU"r.:e:nt Tot!:: Popo..!~a±!on 1'_1 
JU!l.!SIllC'r!ON 1!1ICa li1107 Ch.""" JUR!$OlCTlON 1!~it:iE 111101 Ch.ng. 

Tehaml 6:),979 6:]74 '3 V~rrtura 8~7.3'i5 825,5'!2 1.0 

Coming 7,j54 7,1]9 03 Camarmo 64,Crr5 65,6Q1 2.0'. 

~f)d Bluff <3,529 13.102 ~,3 Flilmore H5,H: j5,247 0.5 

i&h.a:rrta 434 421 ~~.e Moc!park 35,774 36,150 ~, 1 

SalMca Of CCU:1ty 39,8~2 4C,4€!8 'LS DIal 8,149 8, ~33 ·0.2 
Oxnard 189,846 192,997 1.7 

"l"rinlty 14,108 14,171 0.4 f'ort Hueneme 22,390 22,347 hO.:2 

3al&nce O~ Co~m:y '!4,108 14,17i 04 Sar. Buenave:nt;;ra iC6.S2S 107,490 08 
S~r.ta P!;'l:uta 29,1CS 29,j82 C.3 

'!ular. 420', t31 42$.006 ;2, ~ stm:Va!:tw 122,6i2 124,524 '8 

Oi:")vba -::9.555 20.002 2,3 Thovsand Oaks 1,27,545 127,739 A' u,L 

exeter 10.620 iO]3Q to Bafor:ce Of Cot:nty %,8:!6. 9/!,'G. (U 

':::ar!"!1ersv{ile ~O.4t5 ~O,4S6 05 
Uncisay ~~,173 1~,114 00 Yeio 19C:,5(;O 193,.83 ',8 

rOli:~rvlHe 45,HC 5':,467 139 Oav:$ 64,638 64,938 C.S 

1"t::lar& 5iAn 55,935 8.8 Wo:rst Sacramento 43,2~9 44,9::8 40 

Visatia ~i~.034 ~i7.744 6.0 Wlntars 6,874 6,88S 02 

Wooo;ai\e 7,293 7,39. 'L4 Wood1and 53.:/16 54,060 2.0 

ga~anca Of Ccu:1£y 153,464 ,44,094 ,6' 8a!e:noo Of COi.ir;ty 22,753 23,:72 1S 

r\!OI~mM 57,039 57,223 0,3 Vub;a: 69. '98 7\.1.745 2.2 

Sonora 4,70.3 4,15C ~,O Marysvii:a 12,775 12)13 -0,5 

i1a!a;'\c0 Of CO~!):y 52,336 52,473 0,3 \JV~tla"d 3,5':8 3,5~3 -0.1 

8a:a"cA Of CQ(';r;ty 52,905 54,51f, :.U 

0002806



TO: Sam Agah;, County of San Diego 

wPWA 

Dan Cloak 
environmental 

1339fl4.004 

cc: Chris Hetenda, Brown and Cakhvdl; 1V1ike Flake, Brown and Caldwd!; Tony Dubb, 
BrO\\l!l and Caldweli; Dan Clo:ak~ Dan Clnak Environmental Consulting; A!!dy 
Collison, P\,{'A 

FROM: Nancy Gardh,;er. Brown and Caldwell 

AUTHORS: Chd,tie Beem,,,, and Andy Collison. p'YJ A 

REVIEWER: Tonv Dubin, Bmw" and Caldwell. 

DATE: October 30, ZOOi 

SUBJECT: Devdopme!1t of Interim HydromodHkatiort Crit:eria 

Reg;on2! \Xlater Qu~lity Contfot Board ()rder R9--.2007-0001 Provision D. t.iS (6) (Board ()rder) 
requires the Cm.Hlty of San Diego and its NPDES Co-permittees to identify Interim 
Hydromt)dincst!on Criteria (HiC) within 365 days of Order adoption (i_e.~ by January 24~ 200B). Tne 
ir.ter:m criteria will apply unti! the final Hydrogtaph Modification Management Plan (HMP) lS 

imp:cmer.tefi_ The lHe is described in the ordt:r as H~U1 :nter;m ~a..---:.ge of runoff flow r~Hes fur which 
Pri(}r~ty Devck:pment Project post""prnj.:!ct runoff flDw t'".ttes and durations shall not exceed pn.> 
project runoff flow tates 3~d curaciQos.H L'1e purpose ~~f the LHC ~s to prevent dcvelcpment-rdared 
changes in stotmwatet rU.floff from caus-:n& or fu.rrher accelerating, stream channel erofl.!cr: or other 
a.cveTse impacts to beneficiai strea.m uses. Th:s memDrandum provides backgrourtrl on fluvial 
geomorphok}gy -and hydrograph modiflcath)f\ management~ descrihes {1t)W contro! criteria appUed in 
other HMP~) and prov.ides a recommendati.on [Dr' developing the San D~egG r He. 

GEOMOR.PHIC CONtEXT 
Srre:.lffi channels form 1fl reSF,::ns~ to the sedirrtent and runoff delivered from the watershed, In 
c;:)~nbinarion with channd slope and underiymg geolob'Y' If! a stable ~tream channd~ water and 
sedi.'11.enr -are i~ balance so rhat the channel nejt..her :a~na.des CUf" erodes over titne 1 though ;:h<:· 
channel may 2d~ust dynamicaUy to indivsdual storm events, There are eovitonrner.-tal influences th<i~ 
~\H'et channel geomorphology induiiJng fire~ la.nds:lides and tectonic uplift or subsidence, W"!en these 
changes occ:.:r) stream channe:ls adjust over time to 2chi;:ve 3 new dynamic eqruHb-dum u:o(k:- the 
21tered tm1~jcio!1s. 

Anthrt)pogenk land use changes have altered the b;alance of runoff ~*1ci sedirnent supply h1 rnany 
S0urher~ California ware:rsheds. bCg1!1n!!'!g wit.. .. the jnttodllcti011 of cattle grazing i.n the century. 
rvk:dern land development tends to ir,crease the ra~e and vdume of runoff delivered to stream 
channels, due to the increase in lrnpemous surfaces and drainage efficiency. If!. the Southern 2nd 
Centrai coast regions of Califotrua~ ~hese anthropogedc changes have caused degrn,catkm. of maGY 

/ . 
':" ,! 
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Dev~d()pmen~ of lntetim Hyciromoillficarion Criteria 
October 3{), 2007 
Page 3 

Plans that have bt:~~ wopted in the Bay Area {Contra Costa., S2.!1t<l Clan, .r\lameda) and approaches 
consideration in other areas of Ca!.ifotI'i. (Sacramento, Los Angeles, SCWRPPP) vary as to 

the emphasis placed On flow control versus othe_r a.pproaches. However, there is a general cons't~SUs 
that both t..~e f!"cquency rwd duration of flows must be controlled) necessitacing t.~e use of 
continuous simulation hydrolog1c model£!"~g for evaluating potent~al ;mpacts of dcvdc;pmenr (as 
oppm;ed to design storm methods typically used !rl flo~)d conITo~ aru:Jysjs). It is alfH) generaHy 
accepted that events sm:iller than Q10 are the m05~ tt'ltic~l for nydrograph modlfkarion 
man2gemenr. The exarnpies below illustrate how different regulatory aP?foac:hcs have led to 
different compliance criteria. 

Fi(j~; C{iI1!f'91 Appmach 
ConvenciG~-zl flood coc.rrol detention basins are designed to contr()l peak flow); fOf large events to 
pre~proJect tevds and mete! the excess runoff Out over a longer period, Th;s approach can ~f',,-{:!'eas!: 
the duratio1! of small but still erosive flows anc can cause extensive chancel ctusion (WA State 
Dep:trtrnent of Ecology, 20(H), 1V!ore recently, detention basi~s for hydrograph rnoclificatiun 
fYl1lp.~gel1!ent h;~ve emp~oyed mulci+stagc outlet works designed to match both t.~e daration and 
magrutude of flows wIthin a cdrica~ range. Tn avoid the erosive effec~ of extended low flows. the 
maxim;Jffi rare -at which excess urarer is tventuaHy released is set below ~he :;rosive ::nreshnld. The 
Santa Chus. (SC\TURPPP) H~lP focused on the uSe of cetc:ntion basins for hydrograph mo.jif:cation 
management 2nd therefore strongly emphasized the iower How control lirr.it for site runoff. 
SCVURPPP defined the lower flow control limit :=!.s the flow rate (exptessed as a percentage of (J2) 
that generates the critica} shear Stress on a channel (Q<:); th?t is: the minimum flow !:hat could initiate 
e:roslo!:. in the channel bed and banks. SC\rt:RFPP estimated Qc to. be 0.1 Q2, based on an esrim41te 
(;fbed and ba..-:ik m2tenai shear resistance at sdected cross sections in hvo cte~ks. As. it result of this 
study. both the Santa Clara :and Aia..'l1eda HrviPs 2.d(}pt~d 0.1 {~2 as the lower lirrjt for flow control 
regulation. 

I JJW ltlljJa~'1 Dl;!t"'fhpmt1tt (LiD) A,ppmarh 
The UD appr0~ch to hydrogtaph modificatton management relies cn site design and best 
tl1anagemcl1t practices to mi!~gat~ for hydrograph modification ~mpact5. By mlni!ruz~ng directly 
c0nnected imper\rjous area and prornoting infiltration. LID apprQaches wJtrJc natural hydrologic 
conditiccs to c:~untefZ-Ct tr-.-e hy-dt'()togic effects of clevelorment, Because more water is rtt?..!n.ed o!t-
~i te and ;n distributed facilities, the l(y\~'er discharge lir:~l:t 1S critical for LID facilities since 
different f;.u:i!iries wiil discharge tntQ the stream system at different times. By {;(}nm:-;t to the Santa 
Ciara appruach~ the ContrA COSta HMP stt'ongiy ernphi4s!7.ed the ~se Df LID for hydrograph 
rnodifknthm n'!.3.nagement. The H~y{P is therefore targeted th~ rangt ~)f Hows most to cause 
ero$::on impacrs {i,e., less tban (~ln). witi-,Gut defining a spec;fic bwer lirr.it for flow control. 

RECOMMENDA110N 
The Board Order specifically requires defirJng a o<range of rttnoff t10w rates" to he regulated under 
the! He, Runoff How rates are commoniy !lndersrood as design storm peak flow rates such as Q2 or 
Q 1 0, ~n f:;u:~ the ;rlteriJr. standatd tecently (;dopteJ by rne Cuunty of Los Angeles consists of a 

peak flew tate (Q2). This approach ~s appealing bectluse !t is very simple af'~d car! be evaluated 
uSing design storm modeis and methods commonly usee for flood centro; analysis. ! lowever, !t is 
widdy recognized that the design storm iipprD:ich is not adequate fnr characterizing the mDst critical 
hydtogr~ph modification effe'Cts of development (i.e" increa.sed Juration and frequency of ~maH 
runoff ~vent:'(l. 
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Development cf lntcrirn Hydfom-odiHc~don CriteriA 
October 30. 200? 
P:iigt: 5 

The Order provides for exemprions from the IHC ()f devdopme!!t projects disturbbg 50 acres or 
more when: 

H(a) The project would dit;charg~ into channels that are concrete~1inecl or slgr~fic?!'!tiy 
han:!ened (e.g., w1th rip-rap~ 5ad{c!'ete~ etc.) downstream to their outfan in bA}'~ of the oce2~"!; 

(0) The p:o}ect would discharge into uuder§ound storm drains d~sch3.rg.ing directly to bays 
or tht" o~ean; Dr 

(c) The project would tUschargc ~o 2 chann.d where the watershed areas bdnw the project's 
d;scharge points are highly impen1()US (e,g. > 70r1il).'~ 

En addition: We: recommend adding another exemption ct:terion (currently not written ir~ the permit) 
to ptovt(h: $orr.e additiunal flexibility for applicants in cornplying with the h:t:;rim 
Hydn }modificarion Criterhl~ ~s foH:)w~: 

(d) appUolnt conducts an <'I.ssessmect incor'"~orating ~ediment trfl-nsport modeling aci'cSS 
the range of geomorphi<:aHy~siwjficant flow'S that demcflstrates fa u'":.e permitt1ng 2gcncks 
satisiactio!1 that the project flows and seJir::!enr reductl0ns will rIot detrimef!taHy i1ffect the 
receiving water. 
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Benefits of LID Anacostia River Business 
Coalition Update

Rain Gardens: Beautifying your 
Business and Helping the Anacostia Spring 2003 http://www.potomacriver.org/arbc/newsletters/newsletterspri

ng03.pdf

Benefits of LID Blankenship, K.
It's a Hard Road Ahead for Meeting 
New Sprawl Goal: States Will Try to 
Control Growth of Impervious

2004 http://www.bayjournal.com/article.cfm?article=66

Benefits of LID Center for Watershed Protection Stormwater Management 101: Past, 
Present, and Future 04/06 http://www.rockvillemd.gov/government/commissions/ec/do

cuments/Stormwater_101_CWP.pdf

Benefits of LID Center for Watershed Protection Redevelopment Roundtable 
Consensus Agreement 10/01 http://www.cwp.org/smartsites.pdf

Benefits of LID
Center for Watershed Protection 
(Stormwater Manager's 
Resource Center) 

Model Post-Construction Stormwater 
Runoff Control Ordinance

http://www.stormwatercenter.net/Model%20Ordinances/Pos
t%20Construction%20Stormwater%20Management/Final%
20Model%20Stormwater%20Control.htm

Benefits of LID Conservation Research Institute
Changing Cost Perceptions:  An 
Analysis of Conservation 
Development

02/05 http://www.nipc.org/environment/sustainable/conservationd
esign/cost_analysis/Cost%20Analysis%20Report.pdf

Benefits of LID Guillette, A. Low Impact Development 
Technologies 05/18/06 http://www.wbdg.org/design/lidtech.php

Benefits of LID Guillette, A.
Achieving Sustainable Site Design 
Through Low Impact Development 
Practices

05/18/06 http://www.wbdg.org/design/lidsitedesign.php

Benefits of LID Jones, D. Low Impact Development 11/98 http://www.ncsu.edu/wrri/conference/2006ac/pdf/Jones_LID-
1.pdf

Benefits of LID Local Government Commission The Ahwahnee Principles for 
Resource Efficient Land Use 2005 http://www.lgc.org/ahwahnee/h2o_principles_print.html

Benefits of LID Local Government Commission Urban Stormwater Management http://www.lgc.org/freepub/PDF/water/water_stormwater.pdf

Benefits of LID Mallin, M. Wading in Waste 06/06 http://www.sciam.com/article.cfm?chanID=sa006&colID=1&
articleID=0003B364-B58B-146C-B2F983414B7F0000

Benefits of LID Metro Nature in Neighborhoods 
(Portland, Oregon) Green from the Ground Up 10/06 http://www.metro-

region.org/library_docs/nature/06376_building_design.pdf

Benefits of LID Natural Resources Defense 
Council

Stormwater Strategies: Community 
Responses to Runoff Pollution 5/99 http://www.nrdc.org/water/pollution/storm/stoinx.asp

Benefits of LID Natural Resources Defense 
Council

Rooftops to Rivers: Green Strategies 
for Controlling Stormwater and 
Combined Sewer Overflows

06/06 http://www.nrdc.org/water/pollution/rooftops/rooftops.pdf

Benefits of LID NEMO

Low Impact Development (LID): A 
sensible approach to land 
development and stormwater 
management

http://www.coastal.ca.gov/nps/lid-factsheet.pdf

Benefits of LID Puget Sound Action Team Low Impact Development Local 
Regulation Assistance Project 2005 2005 http://www.psat.wa.gov/Programs/LID/assistance/LID_assist

ance.htm

Benefits of LID Puget Sound Action Team
Natural Approaches to Stormwater 
Management:  Low Impact 
Development in Puget Sound

03/03 http://www.psat.wa.gov/Publications/LID_studies/lid_natural
_approaches.pdf

Benefits of LID The Low Impact Development 
Center, Inc.

Low Impact Development for Big Box 
Retailers 11/05 http://lowimpactdevelopment.org/bigbox/lid%20articles/bigb

ox_final_doc.pdf

Benefits of LID The South Whidbey Record Langley Proposes New Rules for 
Homes 10/22/05 http://www.psat.wa.gov/Programs/LID/south_whidbey_recor

d102205.pdf

Benefits of LID Watershed Protection 
Techniques

Housing Density and Urban Land 
Use as Indicators of Stream Quality 01/00

California-
Specific Reports American Planning Association California Smart Growth Advocate 

Receives National Planning Award 01/07/05 http://www.planning.org/newsreleases/2005/ftp0107053.htm

California-
Specific Reports  Chralowicz, D., et al.

Infiltration of Urban Stormwater 
Runoff to Recharge Groundwater 
Used for Drinking Water: A Study of 
the San Fernando Valley, California

6/01 www.bren.ucsb.edu/research/FinalDocs/2001/Stormwater-
Final.pdf
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California-
Specific Reports

California State Water 
Resources Control Board

Low Impact Development – 
Sustainable Water Management 01/20/05 http://www.waterboards.ca.gov/lid/index.html

California-
Specific Reports Devinny, J.S., et al . Alternative Approaches to 

Stormwater Quality Control 06/04 http://www.usc.edu/dept/geography/ESPE/documents/public
ation_stormwater.pdf

California-
Specific Reports International Building Council Building Valuation Data 2003 http://www.nfic.org/exes_pdfs_downloads/Downloads/ICBO

%20Bldg%20Valuation%20Table.pdf

California-
Specific Reports

Metropolitan Water District of 
Southern California

2007 Rates and Charges Fact 
Sheets 2005 http://www.mwdh2o.com/mwdh2o/pages/finance/finance_0

3.html

California-
Specific Reports

Metropolitan Water District of 
Southern California

Water to be Limited in South Ventura 
County While Regional Treatment 
Plant, Large Pipeline Are Shut Down

01/11/2007 http://www.mwdh2o.com/mwdh2o/pages/news/press_releas
es/2007-01/shutdown.htm

California-
Specific Reports Polakovic, G. (L.A. Times) Water Quest Shifts Course 06/11/06 http://www.topix.net/content/trb/0271556424160357095414

248455534284820399

California-
Specific Reports

Robertus, J., Executive Officer 
San Diego RWQCB Stormwater Treatment Options 01/05

California-
Specific Reports

Robertus, J., Executive Officer 
San Diego RWQCB

Water Quality Regulatory Dynamics 
of Development 01/06

California-
Specific Reports RWQCB, Los Angeles Region

The Role of Municipal Operators in 
Controlling the Discharge of 
Pollutants in Storm Water Runoff 
from Industrial/Commercial Facilities

11/01 http://www.swrcb.ca.gov/rwqcb4/html/programs/stormwater/
la_ms4_tentative/ACaseForInspections.pdf

California-
Specific Reports

Ventura County Waterworks 
District No. 17 Annual Water Quality Report 2004 http://publicworks.countyofventura.org/wre/wss/wss_pdf/CA

_Ventura17_web%20JB.pdf

Case Study: 
Chicago, IL City of Chicago City Launches Green Roof Grants 

Program 11/02/05

http://egov.cityofchicago.org/city/webportal/portalContentIte
mAction.do?BV_SessionID=@@@@0664391742.1150324
275@@@@&BV_EngineID=cccdaddidejikmgcefecelldffhdf
gm.0&contentOID=536932287&contenTypeName=COC_E
DITORIAL&topChannelName=HomePage

Case Study: 
Davis, CA Architecture Week A Better Suburbia 01/05 http://www.architectureweek.com/2005/0119/building_1-

1.html

Case Study: 
Davis, CA Rocky Mountain Institute Village Homes, Davis, California http://www.rmi.org/sitepages/pid209.php

Case Study: 
EPA 
Headquarters, 
Washington DC

EPA Stormwater Management at the EPA 
Headquarters Office Complex http://www.epa.gov/owow/nps/lid/stormwater_hq/

Case Study: 
Jordan Cove, CT Clausen, J. et al.

Jordan Cove Urban Watershed 
Section 319 National Monitoring 
Program Project

02/06 http://www5.bae.ncsu.edu/programs/extension/wqg/issues/n
otes120.pdf

Case Study: 
Jordan Cove, CT

Connecticut Department of 
Environmental Protection

After 10 Years – Officials Celebrate 
Results of Important Water 
Monitoring Project

10/19/05 http://dep.state.ct.us/whatshap/Press/2005/101905.htm

Case Study: 
Jordan Cove, CT

Connecticut Department of 
Environmental Protection

Jordan Cove Urban Monitoring 
Project 10/02 http://dep.state.ct.us/wtr/nps/succstor/jordncve.pdf

Case Study: 
Jordan Cove, CT

National Oceanographic and 
Atmospheric Administration / 
Coastal Services

Storm Water Management: Putting 
Real Life to the Test in Connecticut 01-02/04 http://www.csc.noaa.gov/magazine/2004/01/conn.html

Case Study: 
Maryland

Maryland Department of the 
Environment

Controlling Stormwater:  Some 
Lessons From The Maryland 
Experience

10/90

Case Study: 
Maryland and 
Florida

EPA

Bioretention Applications: Inglewood 
Demonstration Project, Largo, 
Maryland and Florida Aquarium, 
Tampa, Florida

10/00 www.epa.gov/owow/nps/bioretention.pdf

Case Study: 
Michigan PILGRIM Education Fund

Waterways at Risk: How Low-Impact 
Development Can Reduce Runoff 
Pollution in Michigan

2005
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Case Study: 
Milwaukee, WI

STORMWATER, The Journal for 
Surface Water Quality 
Professionals

Beyond Flood Control: From green 
roofs to pervious pavement to 
underground treatment, Milwaukee 
experiments with newer water-quality 
and flood control measures

03-04/04 http://www.forester.net/sw_0403_beyond.html

Case Study: 
Outer Banks, 
North Carolina

Blue: Land, Water, Infrastructure

An Assessment of Outer Banks 
Coastal Environmental Conditions, 
Existing Stormwater Management 
Strategies, and the Local and State 
Regulatory Context to Help Local 
Communities Effectively Implement 
Low Impact Development

06/06

Case Study: 
Philadelphia, PA Abrams, Glen J.

New Thinking in an Old City: 
Philadelphia’s Movement Toward 
Low-Impact Development

02/04 http://www5.bae.ncsu.edu/programs/extension/wqg/issues/n
otes112.pdf

Case Study: 
Philadelphia, PA EPA Vegetated Roof Cover: Philadelphia, 

Pennsylvania 10/00 www.epa.gov/owow/nps/roofcover.pdf

Case Study: 
Portland, OR

City of Portland Bureau of 
Environmental Services 

Downspout Disconnection Program 
Hits the Billion Gallon Mark 06/14/05 http://www.portlandonline.com/bes/index.cfm?a=82190&c=3

7621#disco

Case Study: 
Prince George's 
County, MD

Cheng, M., et al .
Hydrological Responses from Low 
Impact Development Comparing with 
Conventional Development

11/00 http://www.scdhec.net/water/lid/pdf/somerset.pdf

Case Study: 
Seattle, WA Levitt, J., and Bergan, L.

Using Nature’s Plumbing to Restore 
Aquatic Ecosystems: The City of 
Seattle’s Natural Drainage System

02/05 http://www5.bae.ncsu.edu/programs/extension/wqg/issues/n
otes116.pdf

Case Study: 
Seattle, WA Horner, R., et al .

Hydrologic Monitoring of the Seattle 
Ultra-Urban Stormwater Management 
Projects: Summaray of the 2000-
2003 Water Years

10/04

Case Study: 
Seattle, WA Seattle Public Utilities Natural Drainage Projects

http://www.seattle.gov/util/About_SPU/Drainage_&_Sewer_
System/Natural_Drainage_Systems/Natural_Drainage_Over
view/index.asp

Case Study: Sun 
Prairie, WI

Dorava, J., Vierbicher 
Associates, Inc.

Enhancing Storm Water Infiltration to 
Reduce Water Temperature 
Downstream

http://www.epa.gov/owow/nps/natlstormwater03/08Dorava.p
df

Case Study: 
Vancouver, WA The City of Vancouver Crown Street:  Vancouver’s First 

Environmentally Sustainable Street 03/30/05 http://www.tac-atc.ca/english/pdf/conf2005/s5/kauffman.pdf

Case Study: 
Washington, DC

Natural Resources Defense 
Council

Out of the Gutter:  Reducing Polluted 
Runoff in the District of Columbia 07/02 http://www.nrdc.org/water/pollution/gutter/gutter.pdf

Case Study: 
Various Sierra Club Building Better: A Guide to America's 

Best New Development Projects 11/05 http://www.sierraclub.org/sprawl/report05/buildingbetter.pdf

Case Study: 
Various Sierra Club

Building Better II: A Guide to 
America's Best New Development 
Projects, Clean Water Edition

11/06 http://www.sierraclub.org/healthycommunities/buildingbetter
/2006/report.pdf

Government 
Sources

Buzzards Bay National Estuary 
Program

Action Plan 2: Managing Stormwater 
Runoff 8/22/06 (draft)

http://www.buzzardsbay.org/newccmp-stormwater.htm; 
http://www.buzzardsbay.org/newccmp/bb-stormwater8-22-
06.pdf

Government 
Sources

Buzzards Bay National Estuary 
Program

Action Plan 3: Promoting Low Impact 
Development 10/23/06 (draft) http://www.buzzardsbay.org/newccmp-lid.htm; 

http://www.buzzardsbay.org/newccmp/bb-lid-10-23-06.pdf

Government 
Sources

Cantú, Celeste, Executive 
Director, California Water Boards

Building Livable, Sustainable 
Communities:  Water Quality and 
Supply is Linked to Growth

04/05/06 http://www.swrcb.ca.gov/agendas/2006/april/0405_01pres.p
df

Government 
Sources City of Union City, California

Green Building and Landscaping 
Practices in Private Development 
Projects Standards Policy Statement

3/14/2006 http://www.unioncity.org/commdev/comdev.pdf2/Bay-
Friendly%20Landscaping%20Policy%20Statement.pdf

Government 
Sources Department of Defense Unified Facilities Criteria: Low Impact 

Development 10/25/04 http://www.wbdg.org/ccb/DOD/UFC/ufc_3_210_10.pdf
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Government 
Sources EPA

Potential Groundwater Contamination 
from Intentional and Nonintentional 
Stormwater Infiltration

05/94 http://www.p2pays.org/ref/07/06744.pdf

Government 
Sources EPA

Preliminary Data Summary of Urban 
Storm Water Best Management 
Practices 

08/99 http://www.epa.gov/OST/stormwater/

Government 
Sources EPA

Field Evaluation of Permeable 
Pavements for Stormwater 
Management

10/00 http://www.epa.gov/owow/nps/pavements.pdf

Government 
Sources EPA Low Impact Development (LID):  A 

Literature Review 10/00 http://www.epa.gov/nps/lid.pdf

Government 
Sources EPA Protecting Water Resources With 

Higher-Density Development 01/06 http://www.epa.gov/dced/pdf/protect_water_higher_density.
pdf

Government 
Sources EPA Nonpoint Source News-Notes; Low-

Impact Development Pays Off 05/05 http://www.epa.gov/owow/info/NewsNotes/issue75/75issue.
pdf

Government 
Sources EPA

Nonpoint Source News-Notes; Many 
Paths Lead to Adoption of Low 
Impact Development

10/05 http://www.epa.gov/owow/info/NewsNotes/issue76/76issue.
pdf

Government 
Sources EPA

Using Smart Growth Techniques as 
Stormwater Best Management 
Practices

12/05 http://www.epa.gov/dced/pdf/sg_stormwater_BMP.pdf

Government 
Sources EPA Low Impact Development (LID) and 

Other Green Design Strategies
http://cfpub.epa.gov/npdes/stormwater/menuofbmps/index.c
fm?action=factsheet_results&view=specific&bmp=124

Government 
Sources EPA

US EPA Storm Water Program's 
Webcast Series:  Post Construction 
101

http://www.epa.gov/npdes/outreach_files/webcast/mar1606/
files/lobby.html

Government 
Sources

Los Angeles Bureau of 
Sanitation, Department of Public 
Works

Reference Guide for Stormwater Best 
Management Practices 07/00 http://www.lacity.org/SAN/wpd/WPD/download/pdfs/publicati

ons/bmp_refguide.pdf

Government 
Sources

Maryland Department of the 
Environment

Maryland Stormwater Design Manual 
Volumes I & II 10/00 http://www.mde.state.md.us/Programs/WaterPrograms/Sedi

mentandStormwater/stormwater_design/index.asp

Government 
Sources

Maryland, Prince George’s 
County Department of 
Environmental Resources

Low-Impact Development Design 
Strategies:  An Integrated Design 
Approach

06/99 http://www.epa.gov/owow/nps/lidnatl.pdf

Government 
Sources

Maryland, Prince George’s 
County Department of 
Environmental Resources

Low-Impact Development Design: A 
New Paradigm for Stormwater 
Management Mimicking and 
Restoring the Natural Hydrologic 
Regime An Alternative Stormwater 
Management Technology

http://www.epa.gov/ORD/WebPubs/nctuw/Coffman.pdf

Government 
Sources

Metropolitan Area Planning 
Council (Boston, MA)

Massachusetts Low Impact 
Development Toolkit http://www.mapc.org/LID.html

Government 
Sources

Outer Banks Hydrology 
Committee (North Carolina) Report of LID Findings 11/05

Industry Sources American Society of Civil 
Engineers Stormwater Management 2004 www.asce.org/pressroom/news/policy_details.cfm?hdlid=16

0

Industry Sources Boston Business Journal 
(Giangrande, D.)

A Low-Impact Approach to Storm 
Water Management 8/27/2004 http://www.bizjournals.com/boston/stories/2004/08/30/focus

6.html

Industry Sources
California Builder: the Magazine 
of the California Building Industry 
Association (Frith, J.)

Building Green:  It’s Good for the 
Environment - and the Bottom Line 03-04/02 www.californiabuildermagazine.com/internal.asp?pid=32&s

pid

Industry Sources
California Builder: the Magazine 
of the California Building Industry 
Association (Grillo, T.)

Concrete Evidence:  Age-Old 
Material Continues to Reinvent Itself

http://www.californiabuildermagazine.com/internal.asp?pid=
194

Industry Sources Carter & Burgess

Low Impact Development: 'Green' 
Approaches to Storm Water 
Management Preserve Natural 
Systems and Improve Water Quality

2004
http://www.c-
b.com/information%20center/land%20development/ic.asp?t
ID=17&pID=282
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Industry Sources
Environmental Water Resources 
Institute of the American Society 
of Civil Engineers

International Stormwater Best 
Management Practices Database www.bmpdatabase.org

Industry Sources National Association of Home 
Builders Green Home Building Guidelines 2006 http://www.nahbrc.org/greenguidelines/complete_guidelines

.pdf

Industry Sources National Association of Home 
Builders Research Center

Builder’s Guide to Low Impact 
Development 2003 http://www.toolbase.org/PDF/DesignGuides/Builder_LID.pdf

Industry Sources National Association of Home 
Builders Research Center Guides to Low Impact Development 2003 http://www.toolbase.org/Design-Construction-Guides/Land-

Use/low-impact-development-guides

Industry Sources National Association of Home 
Builders Research Center

Low Impact Development (LID) 
Practices for Storm Water 
Management

http://www.toolbase.org/Techinventory/TechDetails.aspx?C
ontentDetailID=909&BucketID=6&CategoryID=11

Industry Sources National Association of Home 
Builders Research Center

Municipal Guide to Low Impact 
Development 2003 http://www.toolbase.org/PDF/DesignGuides/Municipal_LID.

pdf

Industry Sources

National Association of Home 
Builders, Partnership for 
Advancing Technology in 
Housing (PATH) 

The Practice of Low Impact 
Development 07/03 http://www.huduser.org/Publications/PDF/practLowImpctDe

vel.pdf

Industry Sources

National Association of Home 
Builders, Partnership for 
Advancing Technology in 
Housing (PATH) 

Permeable Pavement http://www.toolbase.org/techinv/techDetails.aspx?technolog
yID=98

Industry Sources

National Association of Home 
Builders, Partnership for 
Advancing Technology in 
Housing (PATH) ToolBase 
Services

Environmentally Green... 
Economically Green: Tools for a 
Green Land Development Program

2001 http://www.toolbase.org/PDF/DesignGuides/Enviro_Econ_G
reen.pdf

Industry Sources

National Association of Home 
Builders, Partnership for 
Advancing Technology in 
Housing (PATH) ToolBase 
Services

Low Impact Development Offers 
Some Solutions for Groundwater 
Issues

2001

Industry Sources

Urban Land Institute, American 
Society of Civil Engineers, & 
National Association of Home 
Builders

Residential Storm Water 
Management 1975 http://www.toolbase.org/PDF/DesignGuides/storm_water_m

anagement.pdf

Industry Sources Western Region Builder News A Growing Trend in Stormwater 
Management 03/07 http://www.buildernewsmag.com/viewnews.pl?id=614

State and 
Municipal Storm 
Water 
Regulations

California (City of Santa Monica) Santa Monica Municipal Code, 
Chapter 7.10: Urban Runoff Pollution 11/28/00 http://www.qcode.us/codes/santamonica/index.php

State and 
Municipal Storm 
Water 
Regulations

California (RWQCB, Los 
Angeles Region)

Order No. 01-182 (Dec. 13, 2001) 
(NPDES Permit No. CAS004001) 12/13/01 http://63.199.216.5/webdata/data/docs/6948_01-

182_WDR.pdf

State and 
Municipal Storm 
Water 
Regulations

California (RWQCB, San 
Francisco Bay Region)

Contra Costa Countrywide NPDES 
Municipal Stormwater Permit 
Amendment

02/19/03 http://www.swrcb.ca.gov/rwqcb2/Agenda/02-19-03/02-19-03-
13finalorder.doc

State and 
Municipal Storm 
Water 
Regulations

Florida (St. Johns River Waste 
Management District)

Environmental Resource Permits: 
Regulations of Stormwater 
Management Systems

10/03/95

State and 
Municipal Storm 
Water 
Regulations

Illinois 
General NPDES Permit For 
Discharges from Small Municipal 
Separate Storm Sewer Systems

12/20/02 http://www.epa.state.il.us/water/permits/storm-water/general-
ms4-permit.pdf

State and 
Municipal Storm 
Water 
Regulations

Maryland Maryland's Stormwater Management 
Program 11/88

State and 
Municipal Storm 
Water 
Regulations

Maryland Explanation of Maryland's 
Stormwater Management Program 05/31/00
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State and 
Municipal Storm 
Water 
Regulations

Maryland Maryland Model Stormwater 
Management Ordinance 07/00 http://www.mde.state.md.us/assets/document/sedimentstor

mwater/model_ordinance.pdf

State and 
Municipal Storm 
Water 
Regulations

Maryland 
Stormwater Management Code, Title 
26, Subtitle 17 Water Management, 
Chapter 02 Stormwater Management

10/00 http://www.dsd.state.md.us/comar/26/26.17.02.05.htm

State and 
Municipal Storm 
Water 
Regulations

Maryland (City of Chestertown) Stormwater Management Ordinance 06/25/84 http://www.chestertown.com/gov/codehtml/0767-142.htm

State and 
Municipal Storm 
Water 
Regulations

Michigan (Grand Traverse 
County)

Soil Erosion, Sedimentation, and 
Stormwater Runoff Control Ordinance 2003

http://www.co.grand-
traverse.mi.us/Assets/Departments/Drain+Commissioner/D
epartments-Drain+Commissioner-
Soil+Erosion+Ordinance+9-9-03.pdf

State and 
Municipal Storm 
Water 
Regulations

Missouri Missouri State Operating Permit 03/10/03 http://www.dnr.mo.gov/env/wpp/permits/issued/R004000.pd
f

State and 
Municipal Storm 
Water 
Regulations

New Jersey Stormwater Rules (N.J.A.C. Chapter 
7:8) 2004

State and 
Municipal Storm 
Water 
Regulations

New Jersey Annual Groundwater Recharge 
Analysis 09/01/03 http://www.state.nj.us/dep/stormwater/tier_A/pdf/april2004p

ublic_excel2002njgrs_v2_0.xls 

State and 
Municipal Storm 
Water 
Regulations

New Jersey Tier A Municipal Stormwater NPDES 
Master General Permit 09/01/05 http://www.nj.gov/dep/dwq/pdf/final_tier_a_permit.pdf

State and 
Municipal Storm 
Water 
Regulations

New Jersey NSPS Computations 01/31/06 http://www.state.nj.us/dep/stormwater/pdf/nsps_publicversio
n20060131.xls

State and 
Municipal Storm 
Water 
Regulations

New Jersey NSPS User's Guide 01/06 http://www.njstormwater.org/pdf/nsps_userguide2006013.p
df

State and 
Municipal Storm 
Water 
Regulations

New Jersey New Jersey Stormwater Best 
Management Practices Manual 02/04 http://www.state.nj.us/dep/stormwater/bmp_manual2.htm

State and 
Municipal Storm 
Water 
Regulations

New Jersey Guidance for Development of 
Municipal Mitigation Plans 02/06 http://www.njstormwater.org/docs/munimitipplan030706.pdf

State and 
Municipal Storm 
Water 
Regulations

New Jersey (Zomorodi, K.)
Curve Number and Groundwater 
Recharge Credits for LID Facilities in 
NJ 

2004 http://www.dewberry.com/uploadedFiles/Curve_Number_An
d_Groundwater_Recharge_Credits.PDF

State and 
Municipal Storm 
Water 
Regulations

Oregon (City of Portland) Stormwater Management Manual 2004 http://www.portlandonline.com/bes/index.cfm?c=35122

State and 
Municipal Storm 
Water 
Regulations

Oregon (City of Portland)
Portland Title 33: Planning and 
Zoning Code, for Landscaping and 
Screening, and Parking and Loading

04/22/06 http://www.portlandonline.com/shared/cfm/image.cfm?id=53
315

State and 
Municipal Storm 
Water 
Regulations

Stafford County, Virginia Board 
of Supervisors

Municipal Code, Chapter 21.5 
Stormwater Management 12/13/05 http://www.municode.com/resources/gateway.asp?sid=46&

pid=11500
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State and 
Municipal Storm 
Water 
Regulations

Washington 
Stormwater Management in 
Washington State, Volume I, 
Minimum Technical Requirements

08/99

State and 
Municipal Storm 
Water 
Regulations

Washington Phase I Municipal Stormwater 
NPDES General Permit (Draft 02/15/06 http://www.ecy.wa.gov/programs/wq/stormwater/municipal/p

hase_I_permit/draft_docs/Phase_I_final_draft_2_15_06.pdf

State and 
Municipal Storm 
Water 
Regulations

Washington (City of Olympia)

Low-Impact Development Strategy 
for Green Cove Basin: A Case Study 
in Regulatory Protection of Aquatic 
Habitat in Urbanizing Watersheds

10/02 http://www.psat.wa.gov/Programs/LID/Green_Cove.pdf

State and 
Municipal Storm 
Water 
Regulations

Washington (City of Seattle) City of Seattle Stormwater, Grading, 
and Drainage Control Code 07/05/00 http://www.seattle.gov/dclu/codes/sgdccode.pdf

State and 
Municipal Storm 
Water 
Regulations

West Virginia
General National Pollutant Discharge 
Elimination System Water Pollution 
Control Permit

03/07/03 http://www.dep.state.wv.us/Docs/4582_SW_MS4_FinalDraft
_issuance.pdf

Technical 
Manuals

Alameda Countywide Clean 
Water Program

Protecting Water Quality in 
Development Projects:  A Guidebook 
of Post-Construction BMP Examples

08/05 http://www.basmaa.org/resources/files/ACCWP_Site_Desig
n_Guidebook_final.pdf

Technical 
Manuals

Bay Area Stormwater 
Management Agencies 
Association (BASMAA) 

Start at the Source 1999
http://www.basmaa.org/resources/files/Start%20at%20the%
20Source%20%2D%20Design%20Guidance%20Manual%2
0for%20Stormwater%20Quality%20Protection%2Epdf

Technical 
Manuals

Bay Area Stormwater 
Management Agencies 
Association (BASMAA) 

Using Site Design Techniques to 
Meet Development Standards for 
Storm Water Quality

05/03 http://www.basmaa.org/resources/files/Using%20Site%20D
esign%20Techniques%2Epdf

Technical 
Manuals

Caltrans, State of California 
Department of Transportation

Stormwater Quality Handbooks: 
Project Planning and Design Guide, 
Stormwater Pollution Prevention Plan 

9/02 www.dot.ca.gov/hq/oppd/stormwtr/PPDG-with-revisions-7-
26-05.pdf

Technical 
Manuals

Integrated Land Management, 
Inc.

Green Technology: The Delaware 
Urban Runoff Management Approach 01/04 http://www.dnrec.state.de.us/DNREC2000/Divisions/Soil/Sto

rmwater/New/DURMM_TechnicalManual_01-04.pdf

Technical 
Manuals New York New York State Stormwater 

Management Design Manual 10/01

Technical 
Manuals

Prince George’s County, 
Maryland

Low-Impact Development Hydrologic 
Analysis 07/99 http://www.epa.gov/owow/nps/lid_hydr.pdf

Technical 
Manuals

Puget Sound Action Team / 
Washington State University 
Pierce County Extension 

Low Impact Development:  Technical 
Guidance Manual for Puget Sound 01/05 http://www.psat.wa.gov/Publications/LID_tech_manual05/LI

D_manual2005.pdf

Technical 
Manuals

Puget Sound Action Team and 
CH2M Hill 

Technical Memorandum No. 1:  
Review of Low-Impact Development 
Techniques

1/16/04 http://www.psat.wa.gov/Programs/LID/LID_tech.htm

Technical 
Manuals

Puget Sound Action Team and 
CH2M Hill 

Technical Memorandum No. 2:  
Analysis and Recommendations for 
the Use of LID Techniques in Puget 
Sound

1/16/04 http://www.psat.wa.gov/Programs/LID/LID_tech.htm

Technical 
Manuals

Puget Sound Action Team and 
CH2M Hill 

Technical Memorandum No. 3:  
Suggested Adaptations to BMPs in 
the Washington Stormwater 
Management Manual to Include 
Benefits of LID Techniques

1/16/04 http://www.psat.wa.gov/Programs/LID/PSAT_TechMemo3.p
df

Technical 
Manuals

Texas Water Development 
Board

The Texas Manual on Rainwater 
Harvesting 2005 http://www.twdb.state.tx.us/publications/reports/RainwaterH

arvestingManual_3rdedition.pdf

Technical 
Manuals

Urban Drainage and Flood 
Control District of Denver, 
Colorado

Urban Storm Drainage Criteria 
Manual www.udfcd.org/downloads/down_critmanual.htm

Technical 
Manuals

Watershed Protection 
Techniques Better Site Design 01/00

Friends of the Foothills A Global Diversity Hotspot unknown taskforce.sierraclub.org

Peter J. Bryant Natural History of Orange County, 
California unknown mamba.bio.uci.edu/~pjbryant.biodiv
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OC Metro / Craig Reem Environmental Focus / Irvine Ranch 
Gift unknown unknown

U.S. Dept. of Housing and Urban 
Development

Analysis of the Orange County, 
California Housing Market as of 
January 1, 2004

unknown unknown
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1
Anacostia River Business 
Coalition Update

Rain Gardens: Beautifying your Business and 
Helping the Anacostia  2003 http://www.potomacriver.org/arbc/newslett

ers/newsletterspring03.pdf

2
Blankenship, K.

It's a Hard Road Ahead for Meeting New Sprawl 
Goal: States Will Try to Control Growth of 
Impervious

2004 http://www.bayjournal.com/article.cfm?arti
cle=66

3
Center for Watershed Protection Stormwater Management 101: Past, Present, and 

Future 04/06
http://www.rockvillemd.gov/government/co
mmissions/ec/documents/Stormwater_10
1_CWP.pdf

4 Center for Watershed Protection Redevelopment Roundtable Consensus 
Agreement 10/01 http://www.cwp.org/smartsites.pdf

5

Center for Watershed Protection 
(Stormwater Manager's 
Resource Center) 

Model Post-Construction Stormwater Runoff 
Control Ordinance

http://www.stormwatercenter.net/Model%2
0Ordinances/Post%20Construction%20St
ormwater%20Management/Final%20Mod
el%20Stormwater%20Control.htm

6
Conservation Research Institute Changing Cost Perceptions:  An Analysis of 

Conservation Development 02/05
http://www.nipc.org/environment/sustaina
ble/conservationdesign/cost_analysis/Cost
%20Analysis%20Report.pdf

7 Guillette, A. Low Impact Development Technologies 5/18/06 http://www.wbdg.org/design/lidtech.php

8 Guillette, A. Achieving Sustainable Site Design Through Low 
Impact Development Practices 5/18/06 http://www.wbdg.org/design/lidsitedesign.

php

9 Jones, D. Low Impact Development 11/98 http://www.ncsu.edu/wrri/conference/2006
ac/pdf/Jones_LID-1.pdf

10 Local Government Commission The Ahwahnee Principles for Resource Efficient 
Land Use 2005 http://www.lgc.org/ahwahnee/h2o_principl

es_print.html

11 Local Government Commission Urban Stormwater Management http://www.lgc.org/freepub/PDF/water/wat
er_stormwater.pdf

12
Mallin, M. Wading in Waste 06/06

http://www.sciam.com/article.cfm?chanID
=sa006&colID=1&articleID=0003B364-
B58B-146C-B2F983414B7F0000

13

Metro Nature in Neighborhoods 
(Portland, Oregon) Green from the Ground Up 10/06

http://www.metro-
region.org/library_docs/nature/06376_buil
ding_design.pdf

14
Natural Resources Defense 
Council

Stormwater Strategies: Community Responses to 
Runoff Pollution 5/99 http://www.nrdc.org/water/pollution/storm/

stoinx.asp

15

Natural Resources Defense 
Council

Rooftops to Rivers: Green Strategies for 
Controlling Stormwater and Combined Sewer 
Overflows

06/06 http://www.nrdc.org/water/pollution/rooftop
s/rooftops.pdf

16
NEMO

Low Impact Development (LID): A sensible 
approach to land development and stormwater 
management

http://www.coastal.ca.gov/nps/lid-
factsheet.pdf

17 Puget Sound Action Team Low Impact Development Local Regulation 
Assistance Project 2005 2005 http://www.psat.wa.gov/Programs/LID/assi

stance/LID_assistance.htm

18
Puget Sound Action Team Natural Approaches to Stormwater Management:  

Low Impact Development in Puget Sound 03/03 http://www.psat.wa.gov/Publications/LID_s
tudies/lid_natural_approaches.pdf

19
The Low Impact Development 
Center, Inc. Low Impact Development for Big Box Retailers 11/05 http://lowimpactdevelopment.org/bigbox/li

d%20articles/bigbox_final_doc.pdf

20 The South Whidbey Record Langley Proposes New Rules for Homes 10/22/05 http://www.psat.wa.gov/Programs/LID/sou
th_whidbey_record102205.pdf

21
Watershed Protection 
Techniques

Housing Density and Urban Land Use as 
Indicators of Stream Quality 01/00
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1 American Planning Association California Smart Growth Advocate 
Receives National Planning Award 01/07/05 http://www.planning.org/newsreleases/2005/ftp

0107053.htm

2
California State Water Resources Control 
Board

Low Impact Development – 
Sustainable Water Management 01/20/05 http://www.waterboards.ca.gov/lid/index.html

3

 Chralowicz, D., et al.

Infiltration of Urban Stormwater Runoff 
to Recharge Groundwater Used for 
Drinking Water: A Study of the San 
Fernando Valley, California

6/01 www.bren.ucsb.edu/research/FinalDocs/2001/S
tormwater-Final.pdf

4 Devinny, J.S., et al . Alternative Approaches to Stormwater 
Quality Control 06/04 http://www.usc.edu/dept/geography/ESPE/docu

ments/publication_stormwater.pdf

5
International Building Council Building Valuation Data 2003

http://www.nfic.org/exes_pdfs_downloads/Dow
nloads/ICBO%20Bldg%20Valuation%20Table.
pdf

6
Metropolitan Water District of Southern 
California 2007 Rates and Charges Fact Sheets 2005 http://www.mwdh2o.com/mwdh2o/pages/financ

e/finance_03.html

7

Metropolitan Water District of Southern 
California

Water to be Limited in South Ventura 
County While Regional Treatment 
Plant, Large Pipeline Are Shut Down

01/11/2007 http://www.mwdh2o.com/mwdh2o/pages/news/
press_releases/2007-01/shutdown.htm

8 Polakovic, G. (L.A. Times) Water Quest Shifts Course 06/11/06 http://www.topix.net/content/trb/027155642416
0357095414248455534284820399

9
Robertus, J., Executive Officer San Diego 
RWQCB Stormwater Treatment Options 01/05

10
Robertus, J., Executive Officer San Diego 
RWQCB

Water Quality Regulatory Dynamics of 
Development 01/06

11

RWQCB, Los Angeles Region

The Role of Municipal Operators in 
Controlling the Discharge of Pollutants 
in Storm Water Runoff from 
Industrial/Commercial Facilities

11/01
http://www.swrcb.ca.gov/rwqcb4/html/programs
/stormwater/la_ms4_tentative/ACaseForInspect
ions.pdf

12 Ventura County Waterworks District No. 17 Annual Water Quality Report 2004 http://publicworks.countyofventura.org/wre/wss/
wss_pdf/CA_Ventura17_web%20JB.pdf
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Chicago, IL City of Chicago City Launches Green Roof Grants Program 11/02/05

http://egov.cityofchicago.org/city/webportal/portalConte
ntItemAction.do?BV_SessionID=@@@@0664391742
.1150324275@@@@&BV_EngineID=cccdaddidejikm
gcefecelldffhdfgm.0&contentOID=536932287&conten
TypeName=COC_EDITORIAL&topChannelName=Ho
mePage

Davis, CA Architecture Week A Better Suburbia 01/05
http://www.architectureweek.com/2005/0119/building_
1-1.html

Rocky Mountain Institute Village Homes, Davis, California http://www.rmi.org/sitepages/pid209.php
Rocky Mountain Institute

Florida EPA

Bioretention Applications: Inglewood 
Demonstration Project, Largo, Maryland and 
Florida Aquarium, Tampa, Florida 10/00 www.epa.gov/owow/nps/bioretention.pdf

Jordan Cove, CT Clausen, J. et al.
Jordan Cove Urban Watershed Section 319 
National Monitoring Program Project 02/06

http://www5.bae.ncsu.edu/programs/extension/wqg/iss
ues/notes120.pdf

Connecticut Department of Environmental 
Protection

After 10 Years – Officials Celebrate Results of 
Important Water Monitoring Project 10/19/05

http://dep.state.ct.us/whatshap/Press/2005/101905.ht
m

Connecticut Department of Environmental 
Protection Jordan Cove Urban Monitoring Project 10/02 http://dep.state.ct.us/wtr/nps/succstor/jordncve.pdf
National Oceanographic and Atmospheric 
Administration / Coastal Services

Storm Water Management: Putting Real Life 
to the Test in Connecticut 01-02/04 http://www.csc.noaa.gov/magazine/2004/01/conn.html

Maryland Maryland Department of the Environment
Controlling Stormwater:  Some Lessons From 
The Maryland Experience 10/90

Prince George's County, MD Cheng, M., et al .

Hydrological Responses from Low Impact 
Development Comparing with Conventional 
Development 11/00 http://www.scdhec.net/water/lid/pdf/somerset.pdf

Michigan PILGRIM Education Fund

Waterways at Risk: How Low-Impact 
Development Can Reduce Runoff Pollution in 
Michigan 2005

Outer Banks, NC Blue: Land, Water, Infrastructure

An Assessment of Outer Banks Coastal 
Environmental Conditions, Existing 
Stormwater Management Strategies, and the 
Local and State Regulatory Context to Help 
Local Communities Effectively Implement Low 
Impact Development 06/06

Philadelphia, PA Abrams, Glen J.
New Thinking in an Old City: Philadelphia’s 
Movement Toward Low-Impact Development 02/04

http://www5.bae.ncsu.edu/programs/extension/wqg/iss
ues/notes112.pdf

EPA
Vegetated Roof Cover: Philadelphia, 
Pennsylvania 10/00 www.epa.gov/owow/nps/roofcover.pdf

Portland, OR
City of Portland Bureau of Environmental 
Services 

Downspout Disconnection Program Hits the 
Billion Gallon Mark 06/14/05

http://www.portlandonline.com/bes/index.cfm?a=8219
0&c=37621#disco

Seattle, WA Seattle Public Utilities Natural Drainage Projects

http://www.seattle.gov/util/About_SPU/Drainage_&_Se
wer_System/Natural_Drainage_Systems/Natural_Drai
nage_Overview/index.asp

Levitt, J., and Bergan, L.

Using Nature’s Plumbing to Restore Aquatic 
Ecosystems: The City of Seattle’s Natural 
Drainage System 02/05

http://www5.bae.ncsu.edu/programs/extension/wqg/iss
ues/notes116.pdf

Horner, R., et al .

Hydrologic Monitoring of the Seattle Ultra-
Urban Stormwater Management Projects: 
Summaray of the 2000-2003 Water Years 10/04

Sun Prairie, WI Dorava, J., Vierbicher Associates, Inc.
Enhancing Storm Water Infiltration to Reduce 
Water Temperature Downstream

http://www.epa.gov/owow/nps/natlstormwater03/08Dor
ava.pdf

Wilwaukee, WI
STORMWATER, The Journal for Surface 
Water Quality Professionals

Beyond Flood Control: From green roofs to 
pervious pavement to underground treatment, 
Milwaukee experiments with newer water-
quality and flood control measures 03-04/04 http://www.forester.net/sw_0403_beyond.html

Vancouver The City of Vancouver
Crown Street:  Vancouver’s First 
Environmentally Sustainable Street 03/30/05

http://www.tac-
atc.ca/english/pdf/conf2005/s5/kauffman.pdf

Washington, DC Natural Resources Defense Council
Out of the Gutter:  Reducing Polluted Runoff 
in the District of Columbia 07/02 http://www.nrdc.org/water/pollution/gutter/gutter.pdf

EPA
Stormwater Management at the EPA 
Headquarters Office Complex http://www.epa.gov/owow/nps/lid/stormwater_hq/

Various Sierra Club
Building Better: A Guide to America's Best 
New Development Projects 11/05

http://www.sierraclub.org/sprawl/report05/buildingbette
r.pdf

Sierra Club

Building Better II: A Guide to America's Best 
New Development Projects, Clean Water 
Edition 11/06

http://www.sierraclub.org/healthycommunities/building
better/2006/report.pdf
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1

Buzzards Bay National Estuary Program Action Plan 2: Managing Stormwater Runoff 8/22/06 
(draft)

http://www.buzzardsbay.org/newccmp-stormwater.htm; 
http://www.buzzardsbay.org/newccmp/bb-stormwater8-
22-06.pdf

2
Buzzards Bay National Estuary Program Action Plan 3: Promoting Low Impact 

Development
10/23/06 

(draft)

http://www.buzzardsbay.org/newccmp-lid.htm; 
http://www.buzzardsbay.org/newccmp/bb-lid-10-23-
06.pdf

3

Cantú, Celeste, Executive Director, 
California Water Boards

Building Livable, Sustainable Communities:  
Water Quality and Supply is Linked to 
Growth

04/05/06 http://www.swrcb.ca.gov/agendas/2006/april/0405_01pre
s.pdf

4
City of Union City, California

Green Building and Landscaping Practices 
in Private Development Projects Standards 
Policy Statement

3/14/2006 http://www.unioncity.org/commdev/comdev.pdf2/Bay-
Friendly%20Landscaping%20Policy%20Statement.pdf

5 Department of Defense Unified Facilities Criteria: Low Impact 
Development 10/25/04 http://www.wbdg.org/ccb/DOD/UFC/ufc_3_210_10.pdf

6
EPA

Potential Groundwater Contamination from 
Intentional and Nonintentional Stormwater 
Infiltration

05/94 http://www.p2pays.org/ref/07/06744.pdf

7
EPA Preliminary Data Summary of Urban Storm 

Water Best Management Practices 08/99 http://www.epa.gov/OST/stormwater/

8 EPA Field Evaluation of Permeable Pavements 
for Stormwater Management 10/00 http://www.epa.gov/owow/nps/pavements.pdf

9 EPA Low Impact Development (LID):  A 
Literature Review 10/00 http://www.epa.gov/nps/lid.pdf

10 EPA Protecting Water Resources With Higher-
Density Development 01/06 http://www.epa.gov/dced/pdf/protect_water_higher_densi

ty.pdf

11 EPA Nonpoint Source News-Notes; Low-Impact 
Development Pays Off 05/05 http://www.epa.gov/owow/info/NewsNotes/issue75/75iss

ue.pdf

12
EPA

Nonpoint Source News-Notes; Many Paths 
Lead to Adoption of Low Impact 
Development

10/05 http://www.epa.gov/owow/info/NewsNotes/issue76/76iss
ue.pdf

13 EPA Using Smart Growth Techniques as 
Stormwater Best Management Practices 12/05 http://www.epa.gov/dced/pdf/sg_stormwater_BMP.pdf

14
EPA Low Impact Development (LID) and Other 

Green Design Strategies

http://cfpub.epa.gov/npdes/stormwater/menuofbmps/ind
ex.cfm?action=factsheet_results&view=specific&bmp=12
4

15 EPA US EPA Storm Water Program's Webcast 
Series:  Post Construction 101

http://www.epa.gov/npdes/outreach_files/webcast/mar16
06/files/lobby.html

16
Los Angeles Bureau of Sanitation, 
Department of Public Works

Reference Guide for Stormwater Best 
Management Practices 07/00 http://www.lacity.org/SAN/wpd/WPD/download/pdfs/publi

cations/bmp_refguide.pdf

17
Maryland Department of the Environment Maryland Stormwater Design Manual 

Volumes I & II 10/00 http://www.mde.state.md.us/Programs/WaterPrograms/S
edimentandStormwater/stormwater_design/index.asp

18

Maryland, Prince George’s County 
Department of Environmental Resources

Low-Impact Development Design 
Strategies:  An Integrated Design Approach 06/99 http://www.epa.gov/owow/nps/lidnatl.pdf

19

Maryland, Prince George’s County 
Department of Environmental Resources

Low-Impact Development Design: A New 
Paradigm for Stormwater Management 
Mimicking and Restoring the Natural 
Hydrologic Regime An Alternative 
Stormwater Management Technology

http://www.epa.gov/ORD/WebPubs/nctuw/Coffman.pdf

20
Metropolitan Area Planning Council (Boston, 
MA)

Massachusetts Low Impact Development 
Toolkit http://www.mapc.org/LID.html

21
Outer Banks Hydrology Committee (North 
Carolina) Report of LID Findings 11/05
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1 American Society of Civil Engineers Stormwater Management 2004 www.asce.org/pressroom/news/policy_details.cfm?hdlid
=160

2 Boston Business Journal (Giangrande, D.) A Low-Impact Approach to Storm Water 
Management 8/27/2004 http://www.bizjournals.com/boston/stories/2004/08/30/fo

cus6.html

3

California Builder: the Magazine of the 
California Building Industry Association 
(Frith, J.)

Building Green:  It’s Good for the 
Environment - and the Bottom Line 03-04/02 www.californiabuildermagazine.com/internal.asp?pid=32

&spid

4

California Builder: the Magazine of the 
California Building Industry Association 
(Grillo, T.)

Concrete Evidence:  Age-Old Material 
Continues to Reinvent Itself

http://www.californiabuildermagazine.com/internal.asp?p
id=194

5

Carter & Burgess

Low Impact Development: 'Green' 
Approaches to Storm Water Management 
Preserve Natural Systems and Improve 
Water Quality

2004
http://www.c-
b.com/information%20center/land%20development/ic.as
p?tID=17&pID=282

6
Environmental Water Resources Institute of 
the American Society of Civil Engineers

International Stormwater Best Management 
Practices Database www.bmpdatabase.org

7 National Association of Home Builders Green Home Building Guidelines 2006 http://www.nahbrc.org/greenguidelines/complete_guideli
nes.pdf

8
National Association of Home Builders 
Research Center Builder’s Guide to Low Impact Development 2003 http://www.toolbase.org/PDF/DesignGuides/Builder_LID

.pdf

9
National Association of Home Builders 
Research Center Guides to Low Impact Development 2003 http://www.toolbase.org/Design-Construction-

Guides/Land-Use/low-impact-development-guides

10

National Association of Home Builders 
Research Center

Low Impact Development (LID) Practices for 
Storm Water Management

http://www.toolbase.org/Techinventory/TechDetails.aspx
?ContentDetailID=909&BucketID=6&CategoryID=11

11
National Association of Home Builders 
Research Center Municipal Guide to Low Impact Development 2003 http://www.toolbase.org/PDF/DesignGuides/Municipal_L

ID.pdf

12

National Association of Home Builders, 
Partnership for Advancing Technology in 
Housing (PATH) 

The Practice of Low Impact Development 07/03 http://www.huduser.org/Publications/PDF/practLowImpc
tDevel.pdf

13

National Association of Home Builders, 
Partnership for Advancing Technology in 
Housing (PATH) 

Permeable Pavement http://www.toolbase.org/techinv/techDetails.aspx?techn
ologyID=98

14
ToolBase Services

Environmentally Green... Economically 
Green: Tools for a Green Land Development 
Program

2001 http://www.toolbase.org/tertiaryT.asp?TrackID=&Catego
ryID=18&DocumentID=3475

15 ToolBase Services Low Impact Development Offers Some 
Solutions for Groundwater Issues 2001

16

Urban Land Institute, American Society of 
Civil Engineers, & National Association of 
Home Builders

Residential Storm Water Management 1975 http://www.toolbase.org/PDF/DesignGuides/storm_wate
r_management.pdf

17 Western Region Builder News A Growing Trend in Stormwater 
Management 03/07 http://www.buildernewsmag.com/viewnews.pl?id=614
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1 California (City of Carlsbad) Standard Urban Storm Water Mitigation Plan 
Storm Water Standards 04/03 http://www.ci.carlsbad.ca.us/stormwater/susmppdf/susm

p.pdf

2 California (City of Santa Monica) Santa Monica Municipal Code, Chapter 7.10: 
Urban Runoff Pollution 11/28/00 http://www.qcode.us/codes/santamonica/index.php

3 California (RWQCB, Los Angeles Region) Order No. 01-182 (Dec. 13, 2001) (NPDES 
Permit No. CAS004001) 12/13/01 http://63.199.216.5/webdata/data/docs/6948_01-

182_WDR.pdf

4
California (RWQCB, San Francisco Bay 
Region)

Contra Costa Countrywide NPDES Municipal 
Stormwater Permit Amendment 02/19/03 http://www.swrcb.ca.gov/rwqcb2/Agenda/02-19-03/02-

19-03-13finalorder.doc

5

Florida (St. Johns River Waste Management 
District)

Environmental Resource Permits: 
Regulations of Stormwater Management 
Systems

10/03/95

6
Illinois 

General NPDES Permit For Discharges from 
Small Municipal Separate Storm Sewer 
Systems

12/20/02 http://www.epa.state.il.us/water/permits/storm-
water/general-ms4-permit.pdf

7 Maryland Maryland's Stormwater Management 
Program 11/88

8 Maryland Explanation of Maryland's Stormwater 
Management Program 05/31/00

9 Maryland Maryland Model Stormwater Management 
Ordinance 07/00 http://www.mde.state.md.us/assets/document/sediment

stormwater/model_ordinance.pdf

10
Maryland 

Stormwater Management Code, Title 26, 
Subtitle 17 Water Management, Chapter 02 
Stormwater Management

10/00 http://www.dsd.state.md.us/comar/26/26.17.02.05.htm

11 Maryland (City of Chestertown) Stormwater Management Ordinance 06/25/84 http://www.chestertown.com/gov/codehtml/0767-
142.htm

12

Michigan (Grand Traverse County) Soil Erosion, Sedimentation, and Stormwater 
Runoff Control Ordinance 2003

http://www.co.grand-
traverse.mi.us/Assets/Departments/Drain+Commissione
r/Departments-Drain+Commissioner-
Soil+Erosion+Ordinance+9-9-03.pdf

13 Missouri Missouri State Operating Permit 03/10/03 http://www.dnr.mo.gov/env/wpp/permits/issued/R00400
0.pdf

14 New Jersey Stormwater Rules (N.J.A.C. Chapter 7:8) 2004

15 New Jersey Annual Groundwater Recharge Analysis 09/01/03 http://www.state.nj.us/dep/stormwater/tier_A/pdf/april20
04public_excel2002njgrs_v2_0.xls 

16 New Jersey Tier A Municipal Stormwater NPDES Master 
General Permit 09/01/05 http://www.nj.gov/dep/dwq/pdf/final_tier_a_permit.pdf

17 New Jersey NSPS Computations 01/31/06 http://www.state.nj.us/dep/stormwater/pdf/nsps_publicve
rsion20060131.xls

18 New Jersey NSPS User's Guide 01/06 http://www.njstormwater.org/pdf/nsps_userguide200601
3.pdf

19 New Jersey New Jersey Stormwater Best Management 
Practices Manual 02/04 http://www.state.nj.us/dep/stormwater/bmp_manual2.ht

m

20 New Jersey Guidance for Development of Municipal 
Mitigation Plans 02/06 http://www.njstormwater.org/docs/munimitipplan030706.

pdf

21 New Jersey (Zomorodi, K.) Curve Number and Groundwater Recharge 
Credits for LID Facilities in NJ 2004 http://www.dewberry.com/uploadedFiles/Curve_Number

_And_Groundwater_Recharge_Credits.PDF

22 New York New York State Stormwater Management 
Design Manual 10/01

23 Oregon (City of Portland) Stormwater Management Manual 2004 http://www.portlandonline.com/bes/index.cfm?c=35122

24
Oregon (City of Portland)

Portland Title 33: Planning and Zoning Code, 
for Landscaping and Screening, and Parking 
and Loading

04/22/06 http://www.portlandonline.com/shared/cfm/image.cfm?id
=53315

25
Stafford County, Virginia Board of 
Supervisors

Municipal Code, Chapter 21.5 Stormwater 
Management 12/13/05 http://www.municode.com/resources/gateway.asp?sid=4

6&pid=11500

26
Washington 

Stormwater Management in Washington 
State, Volume I, Minimum Technical 
Requirements

08/99

27
Washington Phase I Municipal Stormwater NPDES 

General Permit (Draft) 02/15/06
http://www.ecy.wa.gov/programs/wq/stormwater/municip
al/phase_I_permit/draft_docs/Phase_I_final_draft_2_15
_06.pdf

28

Washington (City of Olympia)

Low-Impact Development Strategy for Green 
Cove Basin: A Case Study in Regulatory 
Protection of Aquatic Habitat in Urbanizing 
Watersheds

10/02 http://www.psat.wa.gov/Programs/LID/Green_Cove.pdf

29 Washington (City of Seattle) City of Seattle Stormwater, Grading, and 
Drainage Control Code 07/05/00 http://www.seattle.gov/dclu/codes/sgdccode.pdf

30
West Virginia

General National Pollutant Discharge 
Elimination System Water Pollution Control 
Permit

03/07/03 http://www.dep.state.wv.us/Docs/4582_SW_MS4_Final
Draft_issuance.pdf

0002833



Table of Contents
Technical Manuals

Author/Agency/Organization Title Date URL

1
Alameda Countywide Clean Water Program

Protecting Water Quality in Development 
Projects:  A Guidebook of Post-Construction 
BMP Examples

08/05 http://www.basmaa.org/resources/files/ACCWP_Site_De
sign_Guidebook_final.pdf

2

Bay Area Stormwater Management 
Agencies Association (BASMAA) Start at the Source 1999

http://www.basmaa.org/resources/files/Start%20at%20th
e%20Source%20%2D%20Design%20Guidance%20Ma
nual%20for%20Stormwater%20Quality%20Protection%
2Epdf

3

Bay Area Stormwater Management 
Agencies Association (BASMAA) 

Using Site Design Techniques to Meet 
Development Standards for Storm Water 
Quality

05/03 http://www.basmaa.org/resources/files/Using%20Site%2
0Design%20Techniques%2Epdf

4

Caltrans, State of California Department of 
Transportation

Stormwater Quality Handbooks: Project 
Planning and Design Guide, Stormwater 
Pollution Prevention Plan (SWPPP)

9/02 www.dot.ca.gov/hq/oppd/stormwtr/PPDG-with-revisions-
7-26-05.pdf

5
Integrated Land Management, Inc. Green Technology: The Delaware Urban 

Runoff Management Approach 01/04 http://www.dnrec.state.de.us/DNREC2000/Divisions/Soil
/Stormwater/New/DURMM_TechnicalManual_01-04.pdf

6 New York State New York State Stormwater Management 
Design Manual 10/01

7

Prince George’s County, Maryland, 
Department of Environmental Resources 
Programs and Planning Division

Low-Impact Development Hydrologic 
Analysis 07/99 http://www.epa.gov/owow/nps/lid_hydr.pdf

8
Puget Sound Action Team / Washington 
State University Pierce County Extension 

Low Impact Development:  Technical 
Guidance Manual for Puget Sound 01/05 http://www.psat.wa.gov/Publications/LID_tech_manual0

5/LID_manual2005.pdf

9 Puget Sound Action Team and CH2M Hill Technical Memorandum No. 1:  Review of 
Low-Impact Development Techniques 1/16/04 http://www.psat.wa.gov/Programs/LID/LID_tech.htm

10
Puget Sound Action Team and CH2M Hill 

Technical Memorandum No. 2:  Analysis and 
Recommendations for the Use of LID 
Techniques in Puget Sound

1/16/04 http://www.psat.wa.gov/Programs/LID/LID_tech.htm

11

Puget Sound Action Team and CH2M Hill 

Technical Memorandum No. 3:  Suggested 
Adaptations to BMPs in the Washington 
Stormwater Management Manual to Include 
Benefits of LID Techniques

1/16/04 http://www.psat.wa.gov/Programs/LID/PSAT_TechMem
o3.pdf

12 Texas Water Development Board The Texas Manual on Rainwater Harvesting 2005 http://www.twdb.state.tx.us/publications/reports/Rainwat
erHarvestingManual_3rdedition.pdf

13
Urban Drainage and Flood Control District of 
Denver, Colorado Urban Storm Drainage Criteria Manual www.udfcd.org/downloads/down_critmanual.htm

14 Watershed Protection Techniques Better Site Design 01/00
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BBuuiillddiinngg  IInndduussttrryy  LLeeggaall        
DDeeffeennssee  FFoouunnddaattiioonn 
1330 South Valley Vista Drive 
Diamond Bar, CA 91765 
Phone:  (909) 396-9993  

 
 

 
    via electronic mail and U.S. mail 

 
January 24, 2008 
 
John H. Robertus, Executive Officer 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 
 
jrobertus@waterboards.ca.gov 
 
Reference:  Revised Tentative Order No. R9-2008-0001; NPDES No. CAS0108740. 
 
Subject: Building Industry Comments Concerning the South Orange County Proposed 

MS4 Provisions. 
 
Dear Mr. Robertus: 
 

Thank you for providing the Orange County Chapter of the Building Industry Association 
of Southern California, Inc. (“BIA/OC”) and Building Industry Legal Defense Foundation 
(“BILD”) with this additional opportunity to provide comments on Revised Tentative Order No. 
R9-2008-0001; NPDES No. CAS0108740 (hereinafter the “3d Draft Permit”) and the responses 
provided by SDRWQCB staff on comments previously submitted.  BIA/OC and BILD, along 
with the Construction Industry Coalition on Water Quality (CICWQ), which joins with BIA/OC 
and BILD in this letter, provided many detailed comments concerning the prior tentative order 
(correspondence dated April 4, 2007, and August 22, 2007).    

 
We appreciate the fact that a number of our comments resulted in changes to the 

proposed permit language.  However, the 3d Draft Permit still reflects some proposed permit 
language to which we object.  This letter focuses on the few remaining issues about which we 
earnestly hope to persuade the Board to make changes before adopting the new MS4 
requirements.  Those issues are as follows, and each is explained in turn:   

 
• The Board persists in its refusal to apply and reconcile the specific balancing 

factors set forth in Calif. Water Code section 13241; 
  

 

BBuuiillddiinngg  IInndduussttrryy  AAssssoocciiaattiioonn  
OOrraannggee  CCoouunnttyy  CChhaapptteerr  
17744 Sky Park Circle, Suite 170 
Irvine, CA 92614 
Phone:  (949) 553-9500 

0002838



Mr. John H. Robertus 
January 24, 2008 
Page 2 of 19 
 

• The proposed permit language concerning treatment control best management 
practice (BMP) requirements mandates that all “treatment control BMPs must be 
located so as to remove pollutants from runoff prior to its discharge….”  See 3rd 
Draft Permit, p. 29, § D.1.d (6)(c) (emphasis added).  The verb “remove” should 
be changed to “reduce,” so as to avoid an suggestion of an extreme, absolute and 
unachievable permit requirement, and in order to comport with 33 U.S.C. section 
1342(p)(3)(B)(iii) and the Porter-Cologne Water Quality Control Act;  

 
• The hydromodification waiver provision set forth in the 3rd Draft Permit, p. 36, as 

Section D.1.h (3)(c)(i), is problematic in several important ways, including (a) the 
proposal addresses imperviousness myopically – only at a site-specific level, with 
no allowance for an appropriately circumspect analysis (for example, when a very 
small project could reside innocuously in a large watershed context); (b) the 
waiver language refers only to “total impervious coverage” without allowance for 
“effective imperviousness” or “connected imperviousness,” concepts that reflect 
recognition of the fact that simple engineering solutions (e.g., disconnection) can 
mitigate the effects of impervious coverage; and (c) in any event, the proposed 
wording needs to be changed to make it clear that the “increased by less than 5% 
in new developments” language applies to the total area of the site at issue, rather 
than to the baseline (i.e., pre-construction) “total impervious cover on a site” – as 
it now reads;   

 
• The second sentence of Section D.1.h (4), in the 3rd Draft Permit at p. 37, and 

similar provisions that would effectively delegate permitting powers to other 
agencies, would result in both (i) an improper delegation of regulatory authority, 
and (ii) a violation of administrative due process; and  

  
• The mandate that co-permittees must consider requiring advanced treatment 

systems (ATS), which is set forth in the 3rd Draft Permit, Section D.2.d (1)(c)(i), 
p. 43, is problematic for two reasons.  First, the list of site risk factors is 
problematic due to a foreseeable, likely conflict with the pending state-wide 
construction general permit. Second, the list of factors to be considered when 
contemplating the imposition of ATS is completely one-sided, and does not 
reflect the most important factors that would weigh against the requirement of 
ATS. 

 
I. The 3d Draft Permit reflects the Board’s continuing refusal to apply the six 

mandatory Porter-Cologne Act “balancing factors” (California Water Code § 
13241). 

 
In previous comments lodged by BIA/OC and BILD concerning the earlier drafts of the 

proposed permit, we consistently pointed out that the Board needs to balance and reconcile the 
six factors set forth in Calif. Water Code section 13241 when adopting the new MS4 permit 
requirements.  The most recent responses to comments states the Board’s ongoing position that it 
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“need not consider the factors listed in [Water Code section] 13241 in adopting the Tentative 
Order.”  Responses to Comments II, dated December 12, 2007 (“Responses II”), p. 7.   

 
Specifically, the response states that “the requirements of the Tentative Order do not 

exceed federal law” and that the “California Supreme Court has determined that the factors listed 
in [Calif. Water Code section] 13241 must only be considered during adoption of permits if the 
permit requirements exceed federal law[,]” citing City of Burbank v. State Water Resources 
Control Board, 35 Cal.4th 613 (2005).  Responses II, p. 7.  The response continues: 

 
Technically, all NPDES requirements issued by the Regional Boards are 
promulgated in waste discharge requirements issued pursuant to [Calif. Water 
Code sections] 13260 and 13263.  However, requirements issued for discharges of 
pollutants from point sources to waters of the United States, including 
requirements for discharges from MS4s, implement the provisions of the federal 
Clean Water Act and the federal NPDES regulations, as contemplated by Chapter 
5.5 of the Porter-Cologne Water Quality Control Act (Section 13370, et seq.).    

 
Id. (Responses II, p. 7). 
 

For the reasons set forth below, and incorporating herein by reference our previous 
comments concerning this same legal issue, we maintain that the Board will err legally if it 
refuses to address, analyze, balance and reconcile the six balancing factors set forth in Calif. 
Water Code section 13241, as required by the Porter-Cologne Water Quality Control Act.   

 
A.  Because the EPA determined in 1973 that the implementation of 

California’s Porter-Cologne Act is sufficient to meet the aims of the 
federal Clean Water Act, the Board – as an agency of the State – is 
now the principal decision-maker concerning the waste discharge 
requirements within its region. 

 
Under the state-and-federal partnership established by Congress in the landmark Federal 

Water Pollution Control Act Amendments of 1972 (later amended and named the “Clean Water 
Act.”), and consistent with the Porter-Cologne Water Quality Act, the Board itself – as both an 
agency of the State of California and an authorized surrogate for the Administrator of the U.S. 
Environmental Protection Agency (“EPA”) – wields the principal decision-making power to 
regulate water quality within its region.   

 
The federal interest in the nation’s overall water quality soared in June 1969, when the 

Cuyahoga River (near Cleveland, Ohio) literally caught fire and burned.  This televised 
embarrassment led to extensive congressional debate, culminating in what is now called the 
Clean Water Act.  The Clean Water Act established the National Pollution Discharge 
Elimination System, or NPDES, which is a system of requiring a regulatory permit for most 
discharges of pollutants to the nation’s waters.    
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Congress charged EPA with initially administering NPDES throughout the nation.  
However, as enacted in 1972, the federal statutes included a mechanism for any state to assume 
the primary responsibility of administering NPDES within its boundaries through an acceptable 
surrogate state program.  Specifically, Congress took care to “recognize, preserve, and protect 
the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution.” 33 
U.S.C. § 1251(b).  Under the Clean Water Act, the states were entitled to qualify for – and, upon 
such qualification, to assume – the primary responsibility for the implementation and 
enforcement of NPDES.  33 U.S.C. §§ 1342(b) and 1370.   

 
In 1978, the U.S. Ninth Circuit Court of Appeals explained the division of powers 

between EPA and the California water boards, and described the legal relationship as follows: 
 

[A]lthough the 1972 amendments gave the EPA the authority in the first instance 
to issue NPDES permits (33 U.S.C. § 1342(a)(1)), Congress clearly intended that 
the states would eventually assume the major role in the operation of the NPDES 
program. 
 
Under § 1342(b), a state may submit to the EPA a proposed permit program 
governing discharges into navigable waters within its borders. If the state can 
demonstrate that it will apply the effluent limitations and the [Clean Water Act’s] 
other requirements in the permits it grants and that it will monitor and enforce the 
terms of those permits, then, unless the Administrator of the EPA determines that 
a state program does not meet these requirements, he must approve the proposal 
(§ 1342(b)).…  Upon approval of a state program, the EPA must suspend its own 
issuance of permits covering those navigable waters subject to the approved state 
program (§ 1342(c)).  However, while the direct federal regulatory role largely 
ceases following EPA approval of a state program, the EPA does retain a review 
authority over the states.  The EPA may veto particular [individual] permits 
issued by the state (§ 1342(d)) if it finds that federal requirements have not been 
met, or it may withdraw approval of the entire state program upon a 
determination, after notice and an opportunity to respond, that the [overall] 
program is not being administered in compliance with the mandates of federal law 
(§ 1342(c)).  Despite this residual federal supervisory responsibility, the federal-
state relationship established under 33 U.S.C. § 1342 is “a system for the 
mandatory approval of a conforming State program and the consequent 
suspension of the federal program [which] creates a separate and independent 
State authority to administer the NPDES pollution controls.”  Mianus River 
Preservation Committee v. Administrator, EPA (2d Cir. 1976) 541 F.2d 899, 905. 
 
California has adopted a plan for the issuance of NPDES permits [i.e., the 
Porter-Cologne Act] which has been approved by the EPA.  39 Fed.Reg. 26,061 
(1973).  The California State Water Resources Control Board … and its nine 
subsidiary regional boards thus have primary responsibility for the enforcement of 
the [Clean Water Act]… in California.  
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Shell Oil Co. v. Train, 585 F.2d 408, 410 (9th Cir. 1978) (emphasis added). 
 

In 1973, California became the first state that EPA authorized to implement NPDES 
within its boundaries.  Following such authorization, EPA: (a) reviews the permits issued by the 
state surrogates (the water boards), (b) may veto inadequate permits (i.e., a relatively passive and 
reactive role), and (c) may revoke entirely the overall state implementing authority if it 
concludes that the state is generally implementing the NPDES program inadequately.  See 33 
U.S.C. § 1342(d); 40 C.F.R. § 123.44; Save the Bay, Inc. v. U.S. E.P.A., 556 F.2d 1282, 1285-87 
(5th Cir. 1977).  Understanding this state-and-federal partnership is central to the instant question 
concerning the applicability of the Calif. Water Code section 13241 balancing factors to the 
pending permit here.   

 
B. The state enabling statute obligates the Board to apply and reconcile 

the six Porter Cologne Act “balancing factors” (Water Code section 
13241) when establishing MS4 waste discharge requirements. 

 
 The Porter-Cologne Act contains one – virtually only one – section of substantive 
direction whereby the California Legislature thoughtfully circumscribed the water boards’ 
discretion and sought to shape eventual water quality regulations.  The Legislature’s substantive 
direction is a non-exclusive list of balancing factors that the water boards must apply and 
reconcile when establishing and revising water quality objectives and/or waste discharge 
requirements.  The balancing factors are set forth in Water Code § 13241.  They are applicable to 
waste discharge requirements proposed here pursuant to Water Code § 13263. 

 
Under §§ 13241 and 13263, the Board must balance and reconcile six factors when 

establishing or revising waste discharge requirements for MS4 operators.  The six § 13241 
factors are: 

 
(a) Past, present, and probable future beneficial uses of water. 
 
(b) Environmental characteristics of the hydrographic unit under consideration, including 
the quality of water available thereto. 
 
(c) Water quality conditions that could reasonably be achieved through the coordinated 
control of all factors which affect water quality in the area. 
 
(d) Economic considerations. 
 
(e) The need for developing housing within the region. 
 
(f) The need to develop and use recycled water. 

 
Section 13241 expressly provides that the six balancing factors are set forth as non-

exclusive factors for consideration:  “Factors to be considered by a regional board in establishing 
water quality objectives [or – pursuant to Section 13263 – waste discharge requirements] shall 
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include, but shall not necessarily be limited to, all of the following….”   Calif. Water Code § 
13241 (emphasis added).   Thus, the Legislature specified that the water boards must necessarily 
consider all six of the listed factors, but may consider any and all other possible factors as well. 

 
 
As noted above, the latest responses to our comments (Responses II) state that the § 

13241 balancing factors should not apply to the Board’s pending action here because of the 
California Supreme Court’s holding in Burbank v. State Water Resources Control Bd., 35 Cal.4th 
at 627-28.  Respectfully, we believe that the Board’s position springs from a misinterpretation of 
the Burbank opinion.    

 
The Burbank opinion discusses three scenarios concerning the interplay between federal 

and state water quality regulation and the applicability (or not) of the § 13241 balancing 
requirement to the establishment of waste discharge requirements.  To understand the three 
scenarios, one must first assume that the federal government has prescribed a certain minimum 
legal requirement.  Notably, the California Supreme Court remanded the case specifically for 
further ascertainment concerning this key assumption.  The opinion reads:   

“[W]hether the … Regional Board should have complied with sections 13263 and 
13241  of California's Porter-Cologne Act by taking into account ‘economic 
considerations,’ such as the costs the permit holder will incur to comply with the 
numeric pollutant restrictions set out in the permits, depends on whether those 
restrictions meet or exceed the requirements of the federal Clean Water Act. We 
therefore remand this matter for the  trial court to resolve that issue.” 

 
Id. at 627 (emphasis added). 
 

Setting aside the fact that the important threshold question about the existence and extent 
of any federally-prescribed requirement was at issue, the Court in the Burbank opinion answered 
the legal question about when Section 13241 might come into play where a federal minimum 
requirement is indeed prescribed.  The Court explained as follows: 

 
• First, the water boards may not impose anything less than a federally-prescribed 

minimum requirement.  The U.S. Constitution’s “Supremacy Clause” operates to prevent 
the State, acting through the water boards, from relaxing any prescribed federal minimum 
requirement.  Burbank, 35 Cal.4th at 626-27. 

  
• Second, if a California water board merely imposes a federally-prescribed minimum 

requirement – but imposes no more than the federally-prescribed minimum requirement, 
then the water board is not required to undertake the balancing and reconciliation 
required under Water Code § 13241, because the refusal to balance under Porter-Cologne 
is of no moment.  In other words, because the water board would be doing no more than 
conforming to the federally-prescribed minimum requirement, the water board effectively 
would be imposing no discretionary waste discharge requirement upon the regulated 
community.  And because the water boards can impose no less than the prescribed federal 
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requirement (pursuant to the first (the Supremacy Clause) principle stated above), they 
need not provide any rationale such an imposition.  In such a scenario, the water board is 
not required to justify its determination to the burdened regulated community by 
balancing and reconciling the § 13241 factors.  Id. at 626 (“Because section 13263 cannot 
authorize what federal law forbids, it cannot authorize a regional board, when issuing a 
wastewater discharge permit, to use compliance costs to justify pollutant restrictions that 
do not comply with federal clean water standards.”). 

 
• Third, however, whenever the water boards impose any waste discharge requirement that 

goes beyond mere conformity to a federally-prescribed minimum requirement, then the 
water boards must apply and reconcile the § 13241 balancing factors, in accordance with 
the Porter-Cologne Act.  Id. at 627-28. 

 
Concerning the Burbank opinion, the Board seemingly fails to understand that the waste 

discharge requirements proposed in the 3d Draft Permit are not the result of mere conformity to 
any federally-prescribed minimum requirements.  Instead, whenever the Board adopts MS4 
waste discharge requirements, the Board exercises of its own broad discretion.  Obviously, the 
3rd Draft Permit reflects many specific, proposed MS4 waste discharge requirements that are not 
mandated by any identified federal prescription.  Notably, many of the proposed requirements 
are imposed nowhere else in the state, nation or world.1  Therefore, if the Board were to adopt 
the proposed provisions, the adoption would be far from mere conformity to a federally-
prescribed minimum requirement of the type that the Burbank opinion indicates should be 
excused from a reconciliation of the Porter-Cologne balancing factors. 

 
It therefore seems that the Board has confused (i) the federal authority and obligation to 

impose waste discharge requirements (which requires an act of discretion), with (ii) the mere 
conformity to an identifiable, federally-prescribed minimum requirement.  There is an important 
difference.  The difference is that the Board is indeed compelled to determine and establish 
appropriate waste discharge requirements (it is specifically charged with doing so); and – in 
doing so – the Board fulfills certain obligations of the State as the surrogate administrator under 
the federal NPDES.  The Board is generally free, however, to choose among various possible 
waste discharge requirements as it deems appropriate, consistent with federally-prescribed 
minimum requirements – if and to the extent that they exist.  Whenever doing so, it must 

                                                 
1  The Board’s responses to our comments provide no indication of which particular federally-
prescribed minimum requirements might justify its refusal to balance and reconcile under 
Section 13241.  Instead, the latest response merely concludes that the proposed permit conditions 
– without differentiation – “implement the provisions of the federal Clean Water Act and the 
federal NPDES regulations.”  Responses II, at p. 7.  If the Board maintains its refusal to balance 
and reconcile pursuant to Section 13241, then we respectfully ask the Board both (i) to indicate 
plainly, in response to these comments, which federally-prescribed minimum requirements (i.e., 
which “provisions of the federal Clean Water Act and the federal NPDES regulations”) compel 
the Board to dismiss the mandates of its enabling statute, the Porter-Cologne Act, and (ii) to 
logically connect, to whatever degree the Board possibly can, the asserted federally-prescribed 
minimum requirement(s) to individual proposed permit conditions. 
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balance and reconcile the § 13241 factors, as the California Legislature specified, concerning any 
waste discharge requirements that are not federally prescribed.  In other words, state and federal 
law compels the Board (as EPA’s surrogate) to impose MS4 requirements; but the California law 
goes further and commands the Board more prescriptively about how it must approach the 
determination of which requirements to impose.   

 
The two mandates (federal and state) are not inconsistent. Instead, they complement one 

another.   This is particularly true because Section 13241 expressly provides that the six 
balancing factors specified therein are set forth as non-exclusive factors for consideration:  
“Factors to be considered by a regional board in establishing water quality objectives [or – 
pursuant to Section 13263 – waste discharge requirements] shall include, but shall not 
necessarily be limited to, all of the following….”  Calif. Water Code § 13241 (emphasis added). 

 
The Board refers (in the Responses II) to Chapter 5.5 of the Porter-Cologne Water 

Quality Control Act as support for the Board’s stated position.  But, within that chapter, Calif. 
Water Code section 13372 explains the “construction and application” of the same Chapter 5.5, 
and provides, in relevant part: 
 

(a) This chapter shall be construed to ensure consistency with the requirements for 
state programs implementing the Federal Water Pollution Control Act and acts 
amendatory thereof or supplementary thereto. To the extent other provisions 
of this division [i.e., including Sections 13241 and 13263] are consistent with 
the provisions of this chapter [5.5] and with the requirements for state 
programs implementing the Federal Water Pollution Control Act and acts 
amendatory thereof or supplementary thereto, those provisions apply to 
actions and procedures provided for in this chapter. 

 
Calif. Water Code § 13372 (emphasis added). 
 
 The appreciation and utilization of the Section 13241 balancing factors is completely 
consistent with the Board’s exercise of broad discretion in accordance with 33 U.S.C. section 
1342(p)(3)(B)(iii) and the regulations promulgated under it.  Accordingly, Chapter 5.5 of the 
Porter-Cologne Water Quality Control Act does not justify the Board’s refusal to apply and 
reconcile the Section 13241 balancing factors. 

 
C. Under federal law, the definition of “maximum extent practicable” 

(“MEP”) is necessarily a balancing exercise, requiring the exercise of 
broad discretion.  

 
 Whenever the Board establishes requirements for MS4 operators through revised permit 
conditions in accordance with federal law, the Board is exercising broad discretion.  See 
Arkansas v. Oklahoma, 503 U.S. 91, 105 (1992) (“Congress has vested in the [EPA – or, as here, 
a surrogate state agency] broad discretion to establish conditions for NPDES permits.”); 
Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1999) (“Under [the MEP 
standard set forth in Clear Water Act section 402(p)(3)(B)(iii)], the EPA's choice to include … 
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limitations in [NPDES] permits [for MS4s] was within its discretion.”); City of Abilene v. U.S. 
E.P.A, 325 F.3d 657, (5th Cir. 2003) (“The plain language of [CWA section 402(p)] clearly 
confers broad discretion on the EPA [or, as here, a surrogate state agency] to impose pollution 
control requirements when issuing NPDES permits.”).   
 
 Indeed, the relevant provision of the Clean Water Act (33 U.S.C. § 1342(p)) indicates 
that any authorized state EPA surrogate wields discretion when prescribing MS4 pollution-
reduction requirements to the MEP: 
 

(3) Permit requirements 

 (B) Municipal discharge 

Permits for discharges from municipal storm sewers-- 

(iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including … such … provisions as the 
Administrator or the State determines appropriate for the control of 
such pollutants. 

 
33 U.S.C. § 1342(p)(3)(B)(iii) (emphasis added). 
 

Through such statutory language, Congress has authorized states (as EPA’s surrogates) to 
determine the “appropriate” degree of control of pollutants from MS4 systems.2  The wielding of 
such discretion is inconsistent with the Board’s claim that it is merely “implementing” provisions 
of federal statutes and regulations.3  The Board is free to determine, from time to time, what it 
deems the appropriate requirements for the “maximum extent practicable” (MEP) reduction of 
pollutant discharges; and the Board can only do so by considering and then balancing any 
number of relevant factors.4  Therefore, the federal law, in essence, compels the Board (as EPA’s 

                                                 
2  See Building Industry Ass'n of San Diego County v. State Water Resources Control Board, 124 
Cal.App.4th 866, 883 (2004) (“[T]he language of [§ 402(p) – i.e., the MEP standard] does 
communicate the basic principle that the EPA [or its state surrogate] retains the discretion to 
impose ‘appropriate’ water pollution controls….”).   
 
3  The verb “implement” is different from the verb “determine.”  To “implement” something 
connotes effectuating a course of action that has been already determined, and its etymology 
derives from the much earlier noun “implement” (i.e., a tool or instrument).  Here, the Board is 
determining – and therefore not now implementing – the MS4s’ prospective waste discharge 
requirements, which (assuming they are not vetoed by EPA) will eventually serve as federal 
requirements under the NPDES for purposes of the Clean Water Act.    
 
4  The MEP statutory language should be interpreted as a congressional mandate to seek a 
reasonably balanced level of regulation, and should not be interpreted as requiring the Board to 
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authorized surrogate) to go forth and strike a balance.5  At issue here is whether, when doing so, 
the Board must demonstrably consider the balancing factors specified in Calif. Water Code 
section 13241.  We believe that the Board must meet the minimal demands of its enabling statute 

                                                                                                                                                             
reduce the discharge of pollutants to “the maximum extent possible.”  As one court recently 
explained:  
 

[The environmentalist plaintiffs] essentially call for an interpretation of the statute 
that equates “practicability” with “possibility,” requiring [the agency] to 
implement virtually any measure … so long as it is feasible.  Although the 
distinction between the two may sometimes be fine, there is indeed a distinction.  
The closer one gets to the [environmentalists’] interpretation, the less weighing 
and balancing is permitted.  We think by using the term “practicable” Congress 
intended rather to allow for the application of agency expertise and discretion in 
determining how best to manage … resources. 
 

Conservation Law Foundation v. Evans, 360 F.3d 21, 28 (1st Cir. 2004).  Therefore, the federal 
statute under which the Board re-establishes from time to time MEP standard does not 
necessarily function as a harsh regulatory ratchet, to be used to impose always upon the MS4 
operators as much as possible – regardless of how burdensome the impositions become.  Instead, 
the Board should use good sense and make only the reasonable impositions – by striking 
reasonable balances. 
 
5  In other regulatory contexts as well, the determination of what is the “maximum extent 
practicable” requires the striking of a reasonable balance, sometimes using prescribed factors.  
For example, 40 C.F.R. section 300.430 contains federal regulations for studying and selecting 
remedial measures to deal with pollution at so-called “Superfund” toxic waste sites.  It contains 
the following language: 
 

Each remedial action shall utilize permanent solutions and alternative treatment 
technologies or resource recovery technologies to the maximum extent practicable. This 
requirement shall be fulfilled by selecting the alternative that satisfies paragraph 
(f)(1)(ii)(A) and (B) of this section and provides the best balance of trade-offs among 
alternatives in terms of the five primary balancing criteria noted in paragraph (f)(1)(i)(B) 
of this section. 

 
40 C.F.R. § 300.430(f)(1)(ii)(E).   “The five primary balancing criteria are long-term 
effectiveness and permanence; reduction of toxicity, mobility, or volume through treatment; 
short-term effectiveness; implementability; and cost.”  40 C.F.R. § 300.430(f)(1)(i)(B).  
Similarly, 40 C.F.R. section 60.54c(a) provides specified, non-exclusive balancing factors related 
to locating medical waste incinerators in places “that minimize, on a site-specific basis, to the 
maximum extent practicable, potential risks to public health or the environment.”  Here, the 
Board must respect the California Legislature’s decision to mandate consideration of the Section 
13241 factors when promulgating waste discharge requirements. 
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by considering (i.e., balancing and reconciling) the Section 13241 factors, and also providing an 
analytical roadmap sufficient to demonstrate such compliance.  

 
D. Federal law does not preempt the Board’s state law obligation to 

apply and reconcile the Porter-Cologne Section 13241 balancing 
factors.  

 
The entire body of state and federal case law that governs questions of federal preemption 

strongly supports our view that the Board cannot use its role in “implementing” federal law as an 
excuse to avoid its statutory duty to apply and reconcile the Section 13241 balancing factors.  
The question of whether federal preemption exists is always a question of law.  See, e.g., 
Industrial Trucking Association v. Henry, 125 F.3d 1305, 1309 (9th Cir. 1997), citing Inland 
Empire Chapter of Associated Gen. Contractors v. Dear, 77 F.3d 296, 299 (9th Cir.1996) and 
Aloha Airlines, Inc. v. Ahue, 12 F.3d 1498, 1500 (9th Cir.1993) (“The construction of a statute is 
a question of law that we review de novo…. Preemption is also a matter of law subject to de 
novo review.”).  It does not matter that federal preemption springs from express federal statutory 
language or from federal regulations that are promulgated under a statute.  In either event, 
federal preemption is a question of law.  See Bammerlin v. Navistar International Transportation 
Corp., 30 F.3d 898, 901 (7th Cir. 1994) (meanings of federal regulations are questions of law to 
be resolved by the court). 
 

The burden of demonstrating to a court that preemption should result rests with the party 
asserting the preemption (here, that would be the Board) – because federal preemption is an 
affirmative defense.  See Bronco Wine Co. v. Jolly, 33 Cal.4th 943, 956-57 (2004) (“The party 
who claims that a state statute is preempted by federal law bears the burden of demonstrating 
preemption.”); see also United States v. Skinna, 931 F.2d 530, 533 (9th Cir.1990) (stating that 
the burden is on the party asserting a federal preemption defense).  Therefore, if the Board here 
were to assert that federal law preempts the application of the Porter-Cologne Act’s Section 
13241 balancing requirements, the Board would bear the burden of demonstrating that, as a 
matter of law, the actions required of it under its enabling state law (here, the prescribed 
balancing) are preempted.6  To date, the Board has failed to provide any indication of which 

                                                 
6  Compelling legal scholarship explains that a regulatory agency should be entitled to no judicial 
deference (i.e., so-called Chevron deference) when it comes to legal questions about preemption, 
federalism, and the scope of agency powers in inter-governmental contexts.  See, e.g., Jack W. 
Campbell IV, Regulatory Preemption in the Garcia/Chevron Era, 59 U. Pitt. L. Rev. 805, 832 
(1998); Nina A. Mendelson, Chevron and Preemption, 102 Mich. L. Rev. 737, 741-42 (2004); 
Cass R. Sunstein, Nondelegation Canons, 67 U. Chi. L. Rev. 315, 331 (2000); Howard P. 
Walthall, Jr., Chevron v. Federalism,  28 Cumb. L. Rev. 715, 717-18 (1998).  Indeed, it would be 
very strange if a state court were to defer to the Board’s (a state agency’s) determination that it 
could ignore the California Legislature’s mandates – those set forth in the agency’s enabling 
statute – in light of the Board’s contrary determination about the effects and reach of federal 
statutory and regulatory authority.  The courts are better able to decide the abstract legal question 
objectively and de novo.   
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federal provisions would preempt the Board’s ability to apply the Section 13241 balancing 
factors to which proposed waste discharge requirements.7  

 
If the Board were to assert that federal law preempts the Porter-Cologne Act’s Section 

13241 balancing requirements, it would face a steep uphill battle.  The Supreme Court of the 
United States has opined that courts should always attempt to reconcile the clash of federal and 
state laws to avoid federal preemption.  See Merrill Lynch, Pierce, Fenner & Smith v. Ware, 414 
U.S. 117, 127 (1973); see also Rice v. Norman Williams Co., 458 U.S. 654, 659 (1982) (“[T]he 
inquiry is whether there exists an irreconcilable conflict between the federal and state regulatory 
schemes.”).  Both state and federal courts generally recognize a presumption against finding 
preemption, even when there is express preemptive language.  See, e.g., Washington Mutual 
Bank, FA v. Superior Court, 75 Cal.App.4th 773 (1999): 

 
In interpreting the extent of the express [federal] preemption, courts must be 
mindful that there is a strong presumption against preemption or displacement of 
state laws.  Moreover, this presumption against preemption applies not only to state 
substantive requirements, but also to state causes of action.  
 

Id. at 782, citing Cipollone v. Liggett Group, Inc., 505 U.S. 504, 523 (1992) and Medtronic, Inc. 
v. Lohr, 518 U.S. 470, 485 (1996).   
 
 In the absence of express federal preemptive language, the presumption against federal 
preemption is even stronger:   

 
 “In the absence of express pre-emptive language, Congress' intent to pre-empt all 
state law in a particular area may be inferred where the scheme of federal regulation 
is sufficiently comprehensive to make reasonable the inference that Congress ‘left 
no room’ for supplementary state regulation.  
 

Hillsborough County v. Automated Medical Labs, 471 U.S. 707, 713 (1985).   
 
 Armed with understanding of both the strong presumption against preemption and the 
principles that preemption is both an affirmative defense and a question of law, the Board cannot 
reasonably claim that the federal regulatory scheme at issue here precludes the Board’s non-
exclusive application of the California Water Code § 13241 factors to the determinations before 
it.  First, there is no express federal preemption here that would preclude § 13241 balancing.  To 
the contrary, 33 U.S.C. section 1342(p)(3)(B)(iii) expressly authorizes the State to establish MS4 

                                                 
7  One appellate court erred last year (albeit in dicta) in City of Rancho Cucamonga v. Regional 
Water Quality Control Bd. – Santa Ana Region, 135 Cal.App.4th 1377 (2006), when it both 
erroneously regarded federal preemption as a factual, evidentiary question (rather than a legal 
question) and erroneously rested upon the petitioner the burden of disproving preemption, rather 
than placing the burden on the party asserting the federal preemption:  “The … trial court found 
there was no evidence that the 2002 permit exceeded federal requirements and Rancho 
Cucamonga [petitioner] does not explain now how it does so.”  Id. at 1386. 
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requirements as it “determines appropriate.”  Because there is no express preemption, if the 
preemption exists, it must be implied. The Board must therefore overcome the very strong 
presumption against preemption.  Second, it cannot be fairly argued that the federal regulatory 
scheme at issue here “left no room” for supplementary state regulation.  To the contrary, the 
federal statutory scheme here elevates the State to the level of the “major” or primary 
governmental actor, wielding broad discretion, albeit subject to EPA review and veto power.   
 
 In light of the above, we respectfully urge the Board to reconsider the proposed permit 
requirements in light of the Section 13241 balancing factors.  We believe that, after doing so, the 
Board will return with more appropriately balanced permit requirements. 
 
II. Treatment Control BMP Requirements (§ D.1.d (6)(c)).   
 

The 3rd Draft Permit reflects a proposed further change in the permit language concerning 
treatment control best management practice (BMP) requirements.  Specifically, in the previous 
draft, the proposed language required treatment control BMPs to be located so as to “infiltrate, 
filter, or treat runoff prior to its discharge….”  The 3rd Draft Permit’s proposed language would 
instead require that all “treatment control BMPs must be located so as to remove pollutants from 
runoff prior to its discharge….”  See 3rd Draft Permit, p. 29, § D.1.d (6)(c) (emphasis added).   

 
The verb “remove” should be changed to “reduce,” so as to avoid an suggestion of an 

extreme, absolute and unachievable permit requirement, and to comport with 33 U.S.C. section 
1342(p)(3)(B)(iii).  The latter federal statute provides that: 

 
B. Permits for discharges from municipal storm sewers – 

(iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including … such … provisions as the 
[EPA] Administrator or the State [as surrogate] determines appropriate for 
the control of such pollutants. 

 
33 U.S.C. § 1342(p)(3)(B)(iii) (emphasis added). 
 
 The relevant federal statute therefore requires the Board to strike a reasonable balance in 
order to reduce the discharge of pollutants.  Similarly, the Porter-Cologne Water Quality Control 
Act (in the preamble to Water Code section 13241) specifies that “it may be possible for the 
quality of water to be changed to some degree without unreasonably affecting beneficial uses.”  
Therefore, any suggestion that the co-permittees must remove all pollutants is plainly 
inappropriate.  Moreover, any such suggestion would be incompatible with at least two of the 
Section 13241 balancing factors.  See Water Code § 13241(c) (requiring consideration of 
“[w]ater quality conditions that could reasonably be achieved through the coordinated control of 
all factors which affect water quality”); and Water Code § 13241(d) (requiring consideration of 
economics).    
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 Rather than leave the permit language indicating that the Board wishes to improperly 
impose an unmanageable burden, we respectfully ask that the word “remove” be changed to 
“reduce” – in accordance with both the federal statutory directive and the State enabling statute. 
 
III. Onsite Hydromodification Control Waiver Provisions.  (§ D.1.h (3)(c)(i)). 
 

We are very concerned that the hydromodification waiver provision set forth in the 3rd 
Draft Permit, p. 36, as § D.1.h.(3)(c)(i) is problematic in several important ways.  First, the 
proposed language would seemingly allow for a waiver from an absolute zero hydromodification 
requirement by looking myopically only at total impervious cover on a specific site – no matter 
how small the site, without regard to adjacent and surrounding lands and waters.  Our previous 
comments explained at length that the better scientific understanding reflects an appreciation of 
the fact that questions of impervious cover and hydrology are best considered at a watershed 
scale.  We ask the Board to expressly state in the eventual permit language that the co-permittees 
may make waivers to an absolute prohibition against “adverse physical changes to downstream 
stream channels” when a more circumspect analysis of the watershed indicates that the adverse 
physical changes to downstream stream channels would not rise to the level of environmental 
significance.   

 
Second, the first sentence of the same waiver language refers only to “total impervious 

coverage” without sufficient allowance for “effective imperviousness” or “connected 
imperviousness.” As we explained in our earlier comments and the attachments thereto, the gross 
measure of “total impervious coverage” is viewed by geo-technical scientists as a relatively poor 
measure for use in hydromodification analysis.  Instead of using total impervious coverage, the 
Board should incorporate waiver language that defines “effective impervious” coverage (i.e., 
recognizing that impervious coverage can be rendered effectively pervious through 
disconnection and engineering) or “connected imperviousness” (i.e., roughly arriving at the same 
point). 

 
We recognize and appreciate that the Board attempted to respond to our concerns about 

directly-connected impervious area and effective impervious area by adding what is now the last 
sentence of proposed section § D.1.h (3)(c)(i).  However, that provision itself is problematic 
because it essentially constitutes an improper deferral and delegation of the Board’s regulatory 
powers and responsibilities, as is discussed in the next section below. 

 
Finally, in any event, the proposed wording in the last sentence of proposed section § 

D.1.h (3)(c)(i) needs to be changed to make it clear that the “increased by less than 5% in new 
developments” language applies to the total area of the site at issue.  The 3rd Draft Permit now 
reads, in relevant part, that a waiver would be available for new developments only where the 
“total impervious cover … is increased by less than 5%....”  This language suggests that there is 
some amount of preexisting total impervious cover (which may or may not exist naturally at a 
new development site – but presumably such imperviousness would cover far less than the entire 
site).  The language then effectively limits the availability of the waiver to situations where that 
amount (i.e., the preexisting impervious cover) could be increased only less than 5%.   
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Therefore, even if the Board were to reject the first two comments above, the language 
should at least be changed to state something like this”  “Waivers may be implemented in new 
developments where the total impervious cover being added would cover less than 5% of the 
site.”  However, as indicated above, we believe that such language should be further amended to 
read:  “Waivers may be implemented in new developments where the total connected 
impervious cover being added would cover less than 5% of the site, or where an analysis of the 
watershed or sub-region indicates that the hydromodification impacts of the project would be 
less than significant.”  Such changes are needed to provide an appropriately balanced imposition 
on the co-permittees and their citizens, consistent with – for example – Calif. Water Code section 
13241(e) (requiring consideration of the need for developing housing within the region). 

 
IV. The Improper Delegation of Regulation to SCWRRP and others. 
 
 In at least two provisions, the Board proposes to delegate its regulatory authority and 
responsibility to the Southern California Coastal Water Research Project (SCWRRP) and others.  
First, in § D.1.h (3)(c)(i) of the 3rd Draft Permit, p. 36, the Board proposes to defer to future 
studies that might be supplied by the Storm Water Monitoring Coalition, SCWRRP, or to “other 
local studies,” and – concerning “directly-connected” and “effective” impervious areas, to 
“hydromodification studies based in Southern California. 
 

We appreciate that future analyses will often be crucial to proper determinations about 
land use planning and project design and approval.  For example, the California Environmental 
Quality Act, Calif. Pub. Res. Code section 21000, et seq. (CEQA), can and will be utilized to 
require the study of the reasonably feasible mitigation of hydromodification impacts of plans and 
individual projects.  One reason that our members can accept such CEQA processes is that, 
although the CEQA process is sometimes arduous and vexing, it provides project applicants with 
ample procedural due process – in the form of public hearings, a record of evidence, reviewable 
findings, and the like.   In addition, the deferral of site-specific determinations about mitigation 
measures pursuant to mandatory CEQA analyses is consistent with an appropriately balanced 
level of imposition by the Board.  

 
However, the Board should not adopt and incorporate into the pending permit future 

findings and conclusions arrived at by SCWRRP and others which do not provide for 
administrative due process.   See Calif. Government Code § 11425.10 (California’s 
Administrative Adjudicative Bill of Rights).  The 3rd Draft Permit proposes to do so.  
Specifically, both the second sentence of Section D.1.h (3)(c)(i) of the 3rd Draft Permit, p. 36, 
and the second sentence of Section D.1.h (4), at p. 37, would effective allow any relevant 
conclusion drawn by SCWRRP in the future to suddenly spring into effect by operation of the 
MS4 permit, without any opportunity for public comment, administrative due process, etc. 

 
We also believe that this extreme and uncritical level of abrogation of regulatory 

authority is inconsistent with the State enabling statutes (particularly Water Code sections 13263 
and 13241), which require the Board to establish waste discharge requirements, and the federal 
responsibility to “require controls to reduce the discharge of pollutants to the maximum extent 
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practicable, including … such … provisions as the Administrator or the State [here, the Board] 
determines appropriate.”  33 U.S.C. § 1342(p)(3)(B)(iii). 

 
V.  Advanced Treatment System Provisions. 
 
 BIA/OC and BILD again urge the Board to modify portions of the 3rd Draft Permit, 
Section D.2.d (1)(c)(i), p. 43, concerning best management practice (BMP) implementation, for 
two reasons: 
 

1. The specific risk factors set forth within Section D.2.d (1)(c)(i), 3rd Draft Permit, p. 43, 
will potentially conflict with a site risk assessment process that – we believe – is likely to 
be contained in the forthcoming California General Construction Permit (CGP) for 
stormwater discharges.  Accordingly, the Board should consider including language that 
would effectively defer to any future CGP provisions concerning the appropriateness of 
applying an advanced treatment system (ATS).   

 
2. The proposed permit conditions fail to mandate explicitly the consideration of certain 

critical factors when determining whether an ATS is an appropriate construction site 
BMP.  Specifically, there are problematic omissions in the list of relevant factors that 
should be considered when a co-permittee is contemplating requiring the use ATS to 
control construction site sediment runoff.  See § D.2.d (1)(c)(i)[h].  Of particular concern 
is the fact that there are no references to the need to consider both (i) the potential toxic 
impacts of ATS, and (ii) the natural variability of background concentrations and loads of 
sediment within the receiving water body.  Not only are these criteria omissions 
problematic in their own right, they also will likely set up a conflict with the pending 
CGP, which (we understand) will likely have a more complete list of criteria.  

 
 Regarding the first aspect, we are informed that the State Water Resources Control Board 
(SWRCB) is planning to include in the pending draft CGP a process for determining the relative 
risk of sediment runoff from construction sites.  As we understand it, the proposed process will 
utilize a two-step approach whereby site-specific factors indicating potential pollution risk (i.e., 
utilizing a modified MUSLE approach) are integrated with relevant information concerning the 
receiving water’s location, condition and susceptibility to change (SWRCB, 2007).  When 
combined, the site-specific and receiving water factors will be integrated, using a matrix scoring 
system, to determine a relative site risk (low, standard, or high risk).  Then, based on the specific 
characteristics of the construction site, ATS may be used as one or a number of standard or 
enhanced BMPs to control the amount of sediment that is discharged from a construction site 
regardless of risk.    
 
 Therefore, we recommend that the MS4 permit should include language to assure that 
any ATS ascertainment process specified in a newly promulgated CGP will supersede and 
supplant any conflicting provisions in the MS4 permit.  For example, the permit section at issue, 
D.2.d (1)(c)(i), might begin with a sentence such as follows:  “Unless and until the State Water 
Resources Control Board promulgates construction general permit requirements concerning the 
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assessment and potential utilization of advanced treatment systems at construction sites, the 
following provisions shall apply to the Copermittees.”  
 
 Regarding the second concern, if the Board chooses to mandate that co-permittees must 
require the use of ATS when an exceptional threat to water quality exists, then we urge the 
explicit listing of additional factors for consideration which, where they are of significant weight, 
could indicate the impropriety of using ATS.  Specifically, we believe that that certain 
potentially negative factors, such as potential toxicity, certainly should be given consideration 
when determining ATS suitability.  We have pointed out these considerations to the Board in our 
previous comments on April 4, and August 22, 2007; and the SWRCB has issued similar 
warnings in the Blue Ribbon Panel Report (July 2006), which stated that focused research into 
system performance is still needed before ATS is implemented widely at construction sites.   
 

In our previous comments (including those of CICWQ), we discussed the many technical 
issues that remain unresolved concerning the potential implementation of ATS for construction 
sites.  These concerns include potential adverse water quality and biological impacts due to the 
toxicity of ATS discharges, adverse hydromodification and biological impacts due to ATS 
discharges that deprive alluvial systems of natural and ecologically beneficial sediment loads, the 
infeasibility of operating an ATS at some construction sites, and unclear and unavailable cost 
information.  In addition, the findings and recommendations of the Blue Ribbon Report set forth 
at least five prerequisite studies and conditions that need to precede imposition of ATS to control 
construction site runoff, including consideration of issues about toxicity associated with active 
treatment systems, issues associated with long-term use of chemicals, and consideration of runoff 
flow and peak volume (e.g., a design storm) in establishing design and performance parameters. 
 
 Because of our prior comments about such concerns, we were disappointed to see a short 
and entirely one-sided list of factors that the Board would require to be considered when a co-
permittee contemplates imposing ATS requirements at construction sites.  Therefore, we are 
compelled once again to bring to your attention important and relevant scientific findings on the 
nature of receiving waters in California and the potential toxic effects of using ATS systems.  
We realize that the proposed permit language includes a catch-all factor: “any other relevant 
factors.”  However, we believe that this catch-all provision fails to indicate sufficiently the 
importance of the potential negative factors that should be considered.  Therefore, we 
respectfully ask that you add to the list (above the catch-all provision) two additional factors for 
consideration: (i) the potential toxicity of ATS in light of site-specific characteristics, and (ii) the 
approximate degree to which ATS would result in deviation from the background natural loading 
of sediment to receiving waters.  

 
These critical factors should be specified in any list of considerations used to determine 

whether ATS is appropriate to impose, because their listing would assure appropriate focus on 
how the ATS could negatively impact the environment.  For sediment control, all BMPs need to 
achieve a level of performance relative to the natural background conditions of the receiving 
water.  For aquatic resource protection, BMPs need to be tailored to the sensitivity of the 
resource.  It is therefore unreasonable to encourage the uncritical use of a potentially harmful 
BMP such as ATS, when the reason ATS might be appropriately required is to achieve some 
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level of sediment reduction to protect a resource.  The Board should not invite co-permittees to 
ignore nature or the potential side-effects ATS implementation. 
 
 The extreme variability of natural loads and concentration of sediment cannot be ignored 
when establishing the level of construction site BMP performance, including whether or not ATS 
is an appropriate BMP.  Recent work by SCCWRP has pointed out the extreme variability that 
exists in natural, undeveloped watersheds with respect to sediment loads and concentrations 
(Stein and Soon, 2007).8  Natural sediment concentrations during storm events have been 
measured as high as 103,000 mg L-1 and some streams can export huge amounts of sediment on 
an annual basis depending on watershed location and hydrology (e.g. Sespi Creek, Ventura 
County).   Moreover, the work of Yoon (2006), Ackerman and Schiff (2003), and Inman and 
Jenkins (1999), clearly establish the wide range of sediment concentrations and sediment loads 
that exist in natural and urbanized watersheds in southern California.  All of this data, recent and 
historical, points to the need to apply ATS as a construction site BMP cautiously, and to use it in 
only in the most extreme circumstances where very low sediment discharge is the natural 
background condition during storms. 
 
 As the principal stakeholder responsible for implementation of Section D.2 (Construction 
Component), we are extremely concerned about the potential effects of ATS discharges on 
sensitive aquatic resources when the principal goal of Section D.2.d (1)(c) is the very protection 
of those aquatic resources within watersheds containing 303(d) listed water bodies for sediment 
or ecologically sensitive areas.   Clearly, extreme care must be exercised when using ATS 
systems; and it is therefore unwise to mandate that co-permittees consider requiring the use of 
ATS without expressly requiring consideration of the nature of the receiving water (chemical and 
biological). 
 

We have twice submitted detailed comments on the topic of ATS toxicity, and will not 
repeat that entire discussion here.  However, we are disappointed that none of our suggestions 
were embraced and reflected in the 3rd Draft Permit.   We must emphasize to the Board the 
potentially toxic nature of some ATS discharges due to the polymers used and dosage rates as 
established in the scientific literature (Liber et. al. 2005; Bullock et. al. 2000).  Moreover, the 
Board and staff should know that the SWRCB is establishing a process to determine the 
operating requirements for ATS systems, including the performance of toxicity testing necessary 
to operate an ATS system.  Thus, we are seriously concerned that the Board is moving in a 
direction that is: (i) likely to be inconsistent with that of the SWRCB, and (ii) does not 
emphasize the key technical considerations that can and should appropriately moderate the use of 
ATS. 
 
// 
 
// 

                                                 
8  This scientific study and the others cited in the remainder of the text above have been lodged 
with the Board by CICWQ under a separate cover letter.  
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 Thank you, the Board, and the staff for the opportunity to provide these comments.  
Thank you all for the great effort and thought that is apparent in the 3rd Draft Permit.   We hope 
that these further comments are well received, and will result in appropriate changes to the 
permit before its issuance.  Most especially, we look forward to working with the Board and staff 
going forward.   
 
Respectfully,  
 
 
 
Andrew R. Henderson 
General Counsel 
Building Industry Legal Defense Foundation 

 
cc: Jeremy Haas (via electronic mail) 

David C. Smith, Esq. 
 Richard J. Lambros 

 Kristine Thalman 
Mark Grey, Ph.D. 
Mary Lynn Coffee, Esq. 
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Construction Industry Coalition on Water Quality 
-.,-^0 ornmMAL 

January 24, 2008 

John H. Robertus, Executive Officer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

COHT •TftOl 

II m 2^ A ir- so 

RE: Tentative Order No. R9-2007-0002 (NPDES Permit No. CAS0108740) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds ofthe County of Orange, the Incorporated Cities of 
Orange County, and the Orange County Flood Control District within the San Diego Region 

Dear Mr. Robertus: 

With this letter the Construction Industry Coalition on Water Quality (CICWQ) is submitting 
to you and for the record six scientific articles that are included as supporting information and cited in 
the Building Industry Association of Orange County (BIA/OC) and Building Industry Legal Defense 
Foundation (BILD) comment letter, which is being submitted to you under separate cover. 

These technical articles present key findings in two important areas: natural background 
water quality in southern Califomia fresh water bodies, and the toxicity of polymer discharges from 
advanced sediment removal systems. The findings in these articles are relevant in establishing when 
it is appropriate (or more to the point-not appropriate) to use advanced sediment treatment systems 
(commonly known as ATS) at construction sites for the control of sediment discharge. 

We are confident that by working together, CICWQ, BIA/OC and BILD can assist the 
Regional Board in achieving regulatory balance that will improve water quality while also meeting 
South Orange County's housing and infrastructure needs. We thank you for your consideration of 
our comments and supporting documents. 

If you have any questions, please feel free to contact me at (909) 396-9993 or 
mgrey@biasc.org. 

Respectfully, 

Mark Grey, Ph.D. 
Director of Environmentet-Aiiairs 
Building Industry Association of Southern Califomia 
Construction Industry Coalition on Water Quality 

Construction Industry Coalition on Water Quality 2149 E. Garvey Avenue N., Suite A-l 1, West Covina, CA 91791 (626) 858-4611 
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Modeling Storm Water Mass Emissions to the Souther. 
California Bight 

Drew Ackerman1 and Ken 

Abstract: Storm water runoff is perceived as a major source of pollutants that results in adverse environmental effects, but large-scai 
assessments are rarely conducted. The problem is particularly pronounced in southern Califomia where 17 million people have rapidl) 
developed coastal watersheds. The goal of this study was to make regionwide estimates of mass emissions, assess the relative contribution 
from urbanized watersheds, and compare pollutant flux from different land uses. A geographic information system-based storm water 
runoff model was used to estimate pollutant mass emissions based on land use, rainfall, runoff volume, and local water-quality informa
tion. Local monitoring data were used to derive runoff coefficients; over 1,700 storm water sampling events were used to calibrate and 
validate annual loadings. An average rainfall year produced l,073X 109L of runoff, 118,000 metric tons (MT) of suspended solids, 1,940 
MT of nitrate-N, 108 MT of zinc, and 15 kg of diazinon. The majority of mass emissions were from urbanized watersheds except for 
suspended solids, total DDT, and chlorpyrifos. Agricultural areas had the greatest fluxes for pesticides, including total DDT and chlorpy
rifos while open areas typically had the smallest. 

DOI: I0.1061/(ASCE)0733-9372(2003)129:4{308) 

CE Database subject headings: Storm water; California; Watersheds; Storm runoff; Emissions. 

Introduction 

Storm water runoff is perceived to be a large source of pollutant 
loading, creating multiple ecological effects in receiving waters. 
Storm water runoff affects the water quality of coastal receiving 
waters in the southern Califomia Bight (SCB) (Fig. 1). For ex
ample, Bay et al. (1998) found that storm water is toxic to marine 
organisms; Schiff (2000) noted that storm water alters habitat 
quality; and Noble et al. (2000) found that mnoff events increase 
the frequency that SCB beaches exceed water quality thresholds 
of concern. 

Numerous sources of potential pollutants in storm water mnoff 
exist, including contributions from urban activities such as indus
try, transportation, and residential development or from agricul
tural activities. This problem is exacerbated in the SCB where 
urbanization dominates most watersheds. Over 25% of the na
tions' coastal population lives in the SCB (Culliton et al. 1990). 
Approximately 17 million people live in the four coastal counties 
that border the SCB, a number that is expected to grow another 
three million by 2010 (Schiff et al. 2000). 

'Southern Califomia Coastal Water Research Project, 7171 Fenwick 
Lane, Westminster, CA 92683 (corresponding author). E-mail: 
drewa@sccwrp.org 

-Southern Califomia Coastal Water Research Project, 7171 Fenwick 
Lane, Westminster, CA 92683. 

Note. Associate Editor: Robert G. Arnold. Discussion open until Sep
tember 1, 2003. Separate discussions must be submitted for individual 
papers. To extend the closing date by one month, a written request must 
be filed with the ASCE Managing Editor. The manuscript for this paper 
was submitted for review and possible publication on April 12, 2001; 
approved on June 28, 2002. This paper is part of the Journal of Envi
ronmental Engineering, Vol. 129, No. 4. April I. 2003. ©ASCE, ISSN 
0733-9372/2003/4-308 -317/$ 18.00. 

Quantification of pollutant inputs from storm water mnoff for 
large regions, such as the entire SCB, has rarely been attempted. 
Estimates of storm water mass emissions in the SCB have oc
curred largely as the result of special studies (Cross et al. 1992; 
Project 1973). Although storm water runoff monitoring for mass 
emissions does occur in some parts of the SCB as part of the 
National Pollutant Discharge Elimination System (NPDES) per
mits for municipalities, the monitoring efforts are relatively iso
lated in their scope and methodology thereby lacking the integra
tion required to make large regional assessments of storm water 
mass emissions. For example, only 5% ofthe SCB watershed area 
and 2% ofthe annual mnoff volume were representatively moni
tored in 1994 (Schiff 1997). 

Modeling storm water mass emissions represents a cost-
effective alternative to empirically measuring storm water mass 
emissions over regional spatial scales. Unfortunately, modeling 
mnoff mass emissions requires water quality information for each 
land use designated in the watershed. Previous modeling efforts 
have used land-use data from the EPA's National Urban Runoff 
Program (Guay 1990) or other regional data sets (Wong 1997; 
Escobar 1999; Burian and McPherson 2000). Throughout the 
SCB, however, an extensive dataset exists for wet weather water 
quality from specific land uses. Approximately $1.5 million are 
spent cumulatively on storm water monitoring efforts in the SCB 
annually, with a large proportion expended on land use specific 
sampling. 

There were two goals for this study. The first goal was to make 
an estimate of regionwide storm water mnoff mass emissions to 
the SCB. A storm water mnoff model was developed to make this 
estimate of mass emissions. The large, locally derived dataset was 
used to help calibrate and validate the model. The second goal for 
this project was to utilize the model to assess the effect of urban
ized watersheds and determine the relative pollutant contributions 
from different sources (land uses) within urbanized watersheds. 
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Riverside Co. 

Die9d Co. 
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Fig. 1. Map of southern Califomia Bight and large dams and NPDES sampling locations 

Methods 

Model Development 

We applied a simple model to estimate storm water mnoff mass 
emissions to the SCB. Our model developed a relationship be
tween rainfall and total storm mnoff volume with an associated 
water quality concentration 

Load = A X i X c X Cone X k 

where .4-drainage area (km2); /-rainfall (mm); c=runoff coeffi
cient (unitless); Conc = water-quality concentration (mg/L); and 
^constant (units conversion factor). 

The simple model was similar to the EPA's Simple Method 
with the exception that the term used to incorporate events that 
produced no runoff was excluded. 

Drainage Areas 
Hydraulic Unit Code (HUC) areas were followed to define the 
model domain. A geographical information system (GIS) was 
used to develop these spatial domains. The HUCs were down
loaded from a data set created by the Interagency Califomia Wa
tershed Mapping Committee (Game 1998). These areas delineated 

the maximum spatial coverage of mnoff that could reach the 
ocean. Fifteen HUCs were initially used in the SCB region cov
ering approximately 27,380 km2 that included San Diego, Orange, 
Riverside, Los Angeles, San Bernardino, Ventura, and Santa Bar
bara counties. 

Watershed areas larger than 52 km2 upstream of dams were 
removed from the model domain as represented by the USGS 
digital elevation model data (Fig. I). These areas were chosen 
based on local knowledge of dam operations and removed to 
produce a more accurate representation of actual mnoff reaching 
the coastal ocean and reduce bias associated with mnoff retention 
and constituent transformation. Dam information, location, size, 
drainage area, etc., was obtained from the Califomia Department 
of Water Resources (Brooks 1999). After dam removal, 191 wa
tersheds remained in the model domain covering 14,652 km2 

(54% of the original area). 
The land-use composition within each county was character

ized (Table 1). Detailed land-use data collected from a variety of 
sources was compiled in GIS to describe the watersheds (Govern
ments 1993; Governments 1995; Project 1998; Escobar 2000). 
Land-use resolution by each source varied, hence, land-use data 
were aggregated into six categories corresponding to agriculture, 
commercial, industrial, open, residential, and other urban. 

Table 1. Land-Use Distribution by Land Use and County for Modeled Area (km2) in the Southern California Bight 

County 

Los Angeles 
Orange 
Riverside 
San Bernardino 
San Diego 
Santa Barbara 
Ventura 
Southern California Bight 

Agriculture 

35 
80 
0 
0 

503 
3 

453 
1,074 

Commercial 

306 
183 
66 

1 
234 
94 
54 

938 

Industrial 

399 
149 

0 
0 

173 
0 

103 
824 

Open 

1,798 
798 
457 

64 
2,428 

769 
2,197 
8,511 

Residential 

1,241 
564 
355 

10 
834 

81 
198 

3,283 

Other 

20 
1 
1 
0 
0 
0 
0 

22 

Total 

3,800 
1.775 

879 
75 

4,172 
947 

3.005 
14,652 
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Model Calibration Table 2. Optimized Model Runoff Coefficients and Estimated Runoff 
Volumes by Land Use lo Southern Califomia Bight 

5 10 15 20 25 30 

Measured Area-Normalized Volume (L/m2) 

Model Validation 

0 20 40 60 80 100 

Measured Area-Normalized Volume (L/m2) 

Fig. 2. Comparison of modeled and actual volumes discharged dur
ing storm events in southern Califomia watersheds for the calibration 
(19 siles and 214 events) and verification events (20 sites and 172 
events) 

Rainfall 
The Parameter-Elevation Regressions on Independent Slopes 
Model was employed to generate typical year annual rainfall vol
umes (Daly and Taylor 1998). This model used rainfall data from 
1961 to 1990 in conjunction with elevation information to deter
mine rainfall across the model domain. The rainfall value at the 
centroid of each watershed was assigned to that watershed. Al
though average rainfall values were used for estimating mnoff 
volumes, an attempt was made to assess interannual precipitation 
variability. To characterize the model's sensitivity to the interan
nual variability, precipitation data from local gauges were used to 

Land use 

Agriculture 
Commercial 
Industrial 

Open 
Residential 
Other Urban 

Southern California Bight 

Runoff coefficient 

0.10 
0.61 
0.64 

0.06 
0.39 
0.41 

Runoff volume 
(LX109) 

40 
198 
183 
212 
437 

4 

1,073 

bracket the "typical" year values (NOAA 1999). The 10th per
centile was 47% less than the mean and the 90th, 165% greater. 

Runoff Coefficients and Volume 
A bounded iterative optimization was used lo empirically derive 
the mnoff coefficients from local mnoff data. The goal of the 
optimization was to produce a set of mnoff coefficients for each 
land-use type within the SCB with minimal subjectivity. The tech
nique entailed comparing the measured to modeled storm vol
umes and evaluating the residual differences. The sum of the 
residual differences was set to zero to minimize storm water load 
estimation bias. The mnoff coefficients were bounded to ensure 
non-negativity and less than unity. Large watersheds had a pro
portionally large effect on the residual estimation. To minimize 
the influence of the larger watersheds over the smaller water
sheds, the residuals were normalized with respect to drainage 
area. Bightwide optimized mnoff coefficients were applied in 
conjunction with the watershed land-use patterns and typical year 
rainfall to estimate storm water mnoff. 

Stream and rainfall data were used to calibrate and validate the 
storm water mnoff model. Stream dala were obtained from local 
monitoring programs and USGS-gauged sites (RWQCB 1999; 
Gonda 2000). Rain data, at times, were collected at the same site 
as the stream data; but for the majority of the sites, rain gauges 
from within the watershed were used lo assign a rainfall amount 
to a gage for a specific storm (RWQCB 1999). Data collected by 
the San Diego, Orange, and Los Angeles county NPDES storm 
water monitoring programs were used for calibration (RWQCB 
1999). Storm water volume and rainfall data by storm event were 
collected from 1993 to 1999, with 214 calibration and 172 veri
fication events from the three counties from 19 and 20 sites, re
spectively. The data set consisted of those storms that had overall 
runoff coefficients (rainfall volume to mnoff volume ratio) be
tween 0.01 and 1.0. Outliers were removed to ensure that mnoff 
was the dominant forcing function. Events with extreme rainfall, 
beyond the 10th and 90th percentile, were removed. The resulting 
data set spanned a range of precipitation events from 2.54 to 56.9 
mm. 

Water Quality 
A total of 667 site-events from 45 sites were used lo estimate 
water-quality parameters for model input (RWQCB 1999). The 
data were collated from San Diego, Los Angeles, and Ventura 
County municipal storm water monitoring programs generated as 
part of their NPDES permit programs (Fig. 1). Sampling con
sisted of flow-weighted composite samples over the course of an 
entire storm event. Samples were collected from small, homoge
neous land-use areas representative of five categories; agriculture 
(rt=18); commercial (/I-160); industrial ( n = I 8 l ) ; open (n 
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Table 3. Comparison of Water Qualily Analysis for Land-Use Areas in Southern Califomia Bight 

Constituent 

Ammonia (mg/L) 

Cadmium (ug/L) 

Chlorpyrifos (ug/L) 

Chromium (ug/L) 

Copper (ug/L) 

DDT (ug/L) 

Diazinon (ug/L) 

Lead (ug/L) 

Mercury (ug/L) 

Nickel (ug/L) 

Nitrate (mg/L) 

Phosphate (mg/L) 

Land use 

Agriculture 
Commercial 

industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Induslriai 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 

N 

15 
224 
274 
124 

301 
15 

151 
177 
72 

209 

15 
52 
79 
27 

81 
15 

151 
177 
72 

209 
15 

151 
177 
72 

209 
14 

78 
82 
59 

130 
15 
52 
81 
27 

82 
15 

151 
177 
74 

209 
16 

145 
171 
71 

196 
15 

209 
257 
128 
269 

14 

112 
133 
62 

135 

8 
36 
39 

A-ND 

2 

45 
52 

83 
43 

0 
107 

95 
67 

160 

11 
52 
79 
27 
81 
0 

92 
79 
56 

135 
0 
7 
5 

28 
12 
0 

78 
78 
59 

128 
15 
49 
80 
27 
76 
0 

62 
49 
60 
88 
7 

141 
160 
70 

186 

1 
23 
19 
1 

42 
0 

49 

38 
43 
50 
0 

3 
6 

Minimum 

<0.l 
<0.05 
<0.05 

0.072 
<0.05 

2.4 
<0.05 

<0.1 
<0.5 
<0.l 

0.11 
<0.05 
<0.05 
<0.05 
<0.05 
26.7 

1.0 
<0.05 

1.1 
0.8 

55.5 
<0.1 

4.0 
2.0 
4.0 
0.11 

<0.02 
<0.02 

<0.l 
0.012 

<0.05 
<0.01 
<0.0I 
<0.0I 
<0.01 

5.0 

<1 
<1 
<0.5 
<1 
<0.1 

<0.5 
0.0192 

<0.1 
0.0272 

<16 
0.007 

<0.02 
0.02 
0.06 
1.66 
0.009 

<0.005 
0.021 

0.006 
0.32 

<0.02 
<0.02 

I Oth 
percentile 

0.12 

0.0 
0.0 
0.0 

0.0 
2.65 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

42.0 
0.0 
0.0 
0.0 
0.0 

63.8 
7.8 
9.16 
0.0 
6.08 
0.15 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

16.8 

0.0 
0.0 
0.0 
0.0 
0.05 
0.0 
0.0 
0.0 
0.0 

51.8 
0.0 
0.18 
0.44 
0.0 
1.84 

0.0 
0.0 
0.0 

0.0 
0.40 
0.15 
0.0 

Median 

1.5 
0.27 

0.28 
0.0 
0.3 
4.5 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.0 

0.0 
0.0 

89.0 
0.0 
2.6 
0.0 
0.0 

96.0 
23.0 
30.0 
6.5 

16.0 
0.40 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

48.5 
4.0 
7.0 
0.0 
5.3 
0.04 
0.0 
0.0 
0.0 
0.0 

95.0 
I.O 
1.01 
1.9 
1.22 
8.35 
0.0 
0.048 
0.0 
0.037 
0.59 

0.0 
0.40 

Arithmetic 
mean 

1.79 
0.70 
0.38 
0.091 

0.53 
4.66 
0.41 

0.69 
0.49 
0.32 

0.38 
0.0 
0.0 
0.0 
0.0 

141 
7.49 
6.42 
7.24 
3.69 

225 
32.64 
46.2 
22.9 
25.2 
0.51 
0.0 
0.005 
0.0 
0.001 
0.0 
0.016 
0.022 

0.0 
0.028 

60.48 
12.22 
17.4 
4.89 

12.9 
0.12 
0.041 
0.28 
2.27 

0.46 
109 

2.06 
1.89 
2.74 

3.30 
10.0 
0.11 
0.066 
0.02 
0.118 
0.57 

0.55 
0.41 

Geometric 
mean 

1.34 
0.45 
0.34 
0.07 
0.42 
4.31 

0.26 
0.46 
0.09 
0.20 
0.22 
0.0 
0.0 
0.0 
0.0 

103 
I.2I 

2.49 
0.81 
1.14 

152 
20.8 
28.4 

5.04 
16.2 
0.46 
0.0 
0.0 
0.0 
0.0 
0.0 
0.01 
0.01 
0.0 

0.02 
43.4 

3.65 
5.86 
0.69 
3.98 
0.11 

0.02 
0.06 
0.07 
0.04 

77.8 

1.30 
1.29 
2.04 
1.65 
7.31 

0.09 
0.06 
0.02 

0.08 
0.56 
0.49 
0.37 

90th 
percentile 

2.96 
1.34 

0.8 
0.20 

1.3 
7.78 
1.4 

2.00 
0.0 
1.22 
1.27 

0.0 
0.0 
0.0 
0.0 

240 
7.8 

17.0 
13.12 
11.2 

547 
59.0 
89.0 
50.9 
51.2 
0.69 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 

117 
28.0 
45.2 
15.6 
37.2 
0.34 

0.0 
0.0 
0.0 
0.0 

178 
4.97 

4.68 
5.71 
7.17 

22.8 
0.28 
0.17 
0.049 

0.15 
0.70 

0.75 
0.8 

6 

9.. 
5.2 

7.0 
31.0 
4.4 

3.30 
0.0 
0.0 
0.0 
0.0 

530 
559 

86.0 
200 
83.0 

750 
320 
990 
305 
210 

2.13 
0.0 
0.13 
0.0 
0.06 
0.0 
0.59 
1.80 
0.0 
0.64 

161 
248 
188 

113 
202 

0.60 
2.85 

36.0 
161 
85 

240 
28 

15.1 
12.5 
96.3 
25.1 

1.62 
0.41 

0.29 
6.54 
0.75 
3.10 
1.60 
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Table 3. {Continued) 

Constituent 

Selenium (ug/L) 

Suspended solids 

(mg/L) 

Zinc (ug/L) 

Land use 

Open 
Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 
Agriculture 
Commercial 

Industrial 
Open 

Residential 

N 

0 
33 
15 

149 

175 
72 

207 
14 

134 

169 
64 
178 
15 

150 
177 
72 

209 

* N D 

0 
1 

134 

146 
68 
184 

0 
2 
2 
2 
3 
0 
2 
4 

49 
21 

Minimum 

0.16 
0.90 

<0.5 
<0.5 
0.5 
0.4 

625 
1.0 

<1 
1.0 

1.0 
3.30 
25 
1.2 
13 

0.073 

10th 
percentile 

0.3 
0.94 

0.0 
0.0 
0.0 
0.0 
798 

15.0 
22.0 
3.3 
13.0 
92.8 
65.4 
76.4 
0.0 

0.058 

Median 

0.6 
1.80 
0.0 

0.0 
0.0 

0.0 
1,191 
58.0 
86.0 
18.0 
60.0 
304 

157 
218 
0.0 
100 

Aridimetic 
mean 

0.60 
1.86 
0.35 
0.59 
0.35 

0.47 
2,068 

118 
174 
371 
102 
345 
233 
326 
45.0 
141 

Geometric 
mean 

0.57 
1.62 

0.13 
0.23 
0.09 

0.15 
1,520 
56.5 
84.7 

28.83 
55.2 
223 
159 
196 

3.19 
69.7 

90lh 
percentile 

1 
2.90 
0.1 
1.36 
0.0 
0.5 

4,871 
179 
329 

788 
220 
628 
437 
580 
148 
255 

1 

11 
13. 
24.0 

7,680 
2,240 
2,796 
8,728 
760 

1.150 
2,130 
5,970 
651 

1,610 

= 78); and residential (n = 230) land uses. The sixth land-use 
category used in the model, other urban, was defined as areas that 
were a mixture of the major land-use categories and included data 
from all the urban sources (commercial, industrial, and residen
tial). Hence, we combined the land-use sites to derive the concen
tration for this land use. Since each of the constituent data sets 
followed a Iognormal distribution, we used the geometric mean 
concentration for estimating average concentrations in each land 
use category. We also used the 10th and 90th percentile of each 
dala set to estimate the variability associated with water quality. 

One factor that hindered our assessment of water quality was 
the effect of nondetectable (ND) quantities. To overcome the ef
fect of truncated data sets, we set ND=0 for estimating storm 
water loads. Since the true concentration is not known, the effect 
of ND was assessed by recalculating loading estimates using ND 
= 1/2 reporting level and ND = reporting level. 

A summary of wet weather water quality results throughout 
the SCB was compiled by Schiff (1997). This compilation in

cluded estimating mass emission for total suspended solid, nitrate, 
ammonia, total phosphate, chromium, copper, nickel, lead, and 
zinc during the 1994/95 wet season to the SCB based upon em
pirical monitoring data. To validate the modeled wet weather 
water quality data generated in this study, we estimated storm 
water mnoff loadings for the 1994/95 wet season based on re
corded rainfall and compared the modeled to the empirical esti
mates. 

Assessment 

Watersheds were grouped into three categories based on their 
relative degree of urbanization. Less urbanized watersheds con
tained less than 30% residential, commercial, industrial, and other 
urban land uses. Similarly, moderately urbanized contained be
tween 30 and 55% urban land uses and highly urbanized water
sheds contained more than 55% urban land uses. The cutpoints 
for each category were based on a trimodal distribution of cumu-

Table 4. Modeled Mass Emission Estimates for Storm Water Runoff to Southern Califomia Bight for Typical Water Year; Model Sensitivity was 
Tested by Comparing Estimated Loads with Geometric Mean, 90th, and 10th Percentile of Water Quality Concentrations 

I Oth percentile Geometric mean 90th percentile3 

Ammonia (kg) 
Cadmium (kg) 
Chlorpyrifos (kg) 
Chromium (kg) 
Copper (kg) 
Total DDT (kg) 
Diazinon (kg) 
Lead (kg) 
Mercury (kg) 
Nickel (kg) 
Nitrate (kg) 
Phosphate (kg) 
Selenium (kg) 
Suspended Solids (kg) 
Zinc (kg) 

4,790 
106 

0.0 
1,680 
8,450 

5.90 
0.0 

670 
0.0 

2,070 
199,000 
261,000 

37.5 
45,300,000 

30,900 

406,000 
414 

8.78 
5.500 

23,600 
19.3 
15.0 

5,420 
55.7 

5,040 
1.940,000 

558,000 
217 

118,000,000 
108.000 

1,160,000 
1,540 

50.7 
22,400 
84,000 

27.5 
0 

39,000 
13.5 

29.600 
7,350.000 

975,000 
668 

557,000,000 
365,000 

Constituents with many nondetect samples can result in the geometric mean load being greater lhan the 90th percentile. 
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1000 

100 + 

700 

Empirical Load 

Fig. 3. Comparison of empirical and modeled annual storm water 
loads to the SCB 

lative urban land use area among all of the 191 watersheds in the 
SCB. After modeling mass emissions, the loads from less, mod
erate, and highly urbanized watersheds were compared relative to 
their respective areas. To assess the potential contributions from 
each of the modeled land uses, the flux of constituents from resi
dential, commercial, industrial, agricultural, and open land uses 
were calculated. 

Results 

Volume 

Two hundred fourteen storms from 19 stations were used to cali
brate the model (Fig. 2). The simple mnoff model was then vali
dated with 172 events at 20 additional sites (Fig. 2). The model 

600 

3 500 + 

i 
| 400 + 
« 
UJ 
•g 300 + 

100 

Rainfall Variability 
teF3 Concentration VariaMtty 

Total Suspended Solids Nitrate Zinc 

Fig. 4. Comparison of variability in water quality concentrations and 
rainfall on estimated storm water mnoff mass emissions of selected 
constituents from southern Califomia Bight 

only slightly overestimated volumes (slope=1.02) and matched 
the measured volumes well (y?2 = 0.64) at the validation sites. 

An estimated 1,073X 109 Lof storm water mnoff is discharged 
to the SCB during a typical water year (Table 2). Runoff coeffi
cients and volume varied by land use in the SCB. The lowest 
mnoff coefficients were for largely previous areas, such as open 
and agricultural land uses. Conversely, commercial and industrial 
land uses that are largely impervious had the highest-mnoff coef
ficients. Residential land use, which had a median mnoff coeffi
cient, discharged the greatest volume of mnoff due to its rela
tively large area (Table 2). 

Water Quality 
Compared to the other four land uses, agricultural storm water 
runoff had the greatest geometric mean concentrations of all but 
three of the 15 constituents evaluated (Table 3). Constituent con
centrations in agricultural areas were greater by a factor of 1.1 to 
81, depending upon the constituent, compared to the constituent 
concentrations ofthe second ranked land use. Only the geometric 
mean concentrations of total phosphate and diazinon in residential 

Table 5. Effects of Nondetectable Quantities on Storm Water Load Estimates to Southern Califomia Bight 

Ammonia (kg) 
Cadmium (kg) 
Chlorpyrifos (kg) 
Chromium (kg) 
Copper (kg) 
Total DDT (kg) 
Diazinon (kg) 
Lead (kg) 
Mercury (kg) 
Nickel (kg) 

Nitrate (kg) 
Phosphate (kg) 
Selenium (kg) 
Suspended Solids (kg) 

Zinc (kg) 

n 

938 
624 
254 
624 
624 

363 
257 
626 
599 
623 
877 

116 
618 
559 
623 

NDa 

225 
429 
250 
362 
52 

343 
247 

259 
564 
351 

85 
9 

533 
9 

76 

NDs as 0 

406,000 
414 

8.78 
5,500 

23,600 
19.3 
15.0 

5,420 
55.7 

5,040 
1,940,000 

558.000 
217 

118,000,000 

108,000 

NDs at 1/2 DLb 

425,000 
860 
142 

8,340 
25,500 

68.8 
115 

8.860 
541 

8,850 
1.960,000 , 

560,000 
2,320 

119,000,000 
131,000 

NDs at DLb 

443.000 
1,260 

207 
10,400 
26,500 

118 
160 

11,000 
1,010 

11,400 
1,970,000 

561,000 
4,130 

120,000.000 
140,000 

aNondelect. 
hDeteciion limit. 
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Table 6. Storm Water Mass Emissions to Southern Califomia Bight Characterized by Relative Amount of Urbanization Within Watersheds 

Percent of Total Load by Watershed Type 

Total Highly urbanized Moderately urbanized Less urbanized 

Area (km2) 

Number of watersheds 
Volume (LX109) 
Ammonia (kg) 
Cadmium (kg) 
Chlorpyrifos (kg) 
Chromium (kg) 

Copper (kg) 
Total DDT (kg) 
Diazinon (kg) 

Lead (kg) 
Mercury (kg) 

Nickel (kg) 
Nitrate (kg) 
Phosphate (kg) 
Selenium (kg) 
Suspended solids (kg) 
Zinc (kg) 

14,652 
191 

1,073 
406,000 

414 

8.78 
5,500 

23,600 
19.3 
15.0 

5,420 
55.7 

5,040 
1,940,000 

558,000 
217 

118,000,000 
108,000 

32 
44 

46 
56.2 

39.3 
8.6 

21.1 
48.4 
11.7 

66.7 
46.1 

45.6 
28.2 
44.9 
51.7 
43.9 
33.4 

59.9 

17 
36 
19 
20.1 
16.9 
13.8 
15.0 
18.3 
13.8 
20.8 
17.8 
17.5 
15.6 
18.4 
19.5 
17.5 
16.5 
19.7 

51 
111 
35 
23.8 
43.8 
77.6 
63.9 
33.4 
74.5 
12.6 
36.1 
36.9 
56.1 
36.7 
28.7 
38.6 
50.1 
20.3 

land use exceeded concentrations in agricultural land use, but by 
less than 2%. There were two constituents (chlorpyrifos and total 
DDT) that were only detected in mnoff from agricultural land use 
and no other. Mercury was not detected in agricultural mnoff. 

In contrast to agricultural land use, open land use had the 
lowest geometric mean concentrations for all but two of the 15 
constituents evalualed (Table 3). The two constituents were mer
cury and nickel. Open land uses had the greatest geometric mean 
concentrations of mercury, although all of the land-use concentra
tions were low (range=0.04 to 0.07 ug/L), and the second great
est geometric mean concentrations of nickel. 

The urbanized categories of residential, commercial, and in
dustrial land uses were relatively similar in geometric mean con
centration for most constituents (Table 3). No single urban land 
use consistently ranked higher than the other for the 15 constitu
ents evaluated. For example, the industrial land use had the great
est geometric mean concentration of the three urban land uses for 
seven of the constituents, but was nondetectable for five other 

constituents. Residential land use had the greatest geometric mean 
concentration for two constituents, but was consistently detected 
for all but two constituents. 

Storm Water Loads 

Storm water mnoff from coastal watersheds in the SCB produced 
substantial quantities of several constituents (Table 4). More than 
118,000 MT of suspended solids, 2,300 MT of nitrogenous com
pounds (nitrate and ammonia), and 147 MT of combined trace 
metals (cadmium, chromium, copper, lead, nickel, and zinc) are 
discharged annually. Although discharges of chlorinated hydro
carbons (lotal DDT) were estimated at over 19 kg in the typical 
year, most of the samples in the water quality database were 
below laboratory reporting levels. 

Modeled storm water loads for suspended solids, ammonia, 
nitrate, phosphate, chromium, copper, lead, and zinc were com
pared to empirically estimated loads, using measured flow and 

Table 7. Flux of Storm Water Runoff Constituents (kg/km2) by Land Use in Southern Califomia Bight 

Ammonia 
Cadmium 
Chlorpyrifos 
Chromium 
Copper 
Total DDT 
Diazinon 
Lead 

Mercury 
Nickel 

Nitrate 
Phosphate 
Selenium 
Suspended Solids 
Zinc 

Agriculture 

49.9 
0.16 
0.008 

3.85 
5.64 
0.017 

— 
1.61 
0.004 

2.89 
271 

20.9 
0.060 

56,400 
8.28 

Commercial 

94.1 
0.054 

— 
0.25 
4.39 

— 
0.0027 
0.77 

0.005 
0.40 

275 
103 

0.027 
11,900 

33.6 

Indusuial 

74.5 
OJO 
— 
0.55 
6.30 

0.0010 
0.0028 
1.30 
0.014 
0.86 

287 

83.1 
0.052 

18.800 
43.5 

Open 

1.83 
0.0023 
— 

0.020 
0.13 

— 
_ 

0.02 
0.002 
0.024 

50.8 
14.0 
0.0022 

717 
0.079 

Residential 

56.5 
0.027 
— 
0.15 
2.15 
0.00007 
0.0031 

0.53 
0.006 

0.20 
219 
76.1 

0.020 

7,340 
9.27 

Other urban 

65.8 
0.049 

— 
0.25 
3.45 
0.0002 
0.0028 
0.73 
0.007 
0.37 

234 
77.4 

0.028 
10,600 

20.4 

Southern California Bight 

27.7 

0.028 
0.0006 
0.38 
1.61 

0.0013 
0.0010 
0.37 

0.004 
0.34 

132 

38.1 

0.015 
8,050 

7.37 
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Table 8. Comparison of Mass Emissions from Publicly Owned Treatment Works and Storm Waler Runoff lo Southern Califomia Bight 

Constituent Storm water Publicly owned treatment works3 

Volume 
Ammonia-N 
Cadmium 
Chromium 
Copper 
Lead 
Nickel 
Nitrate 
Phosphate 
Selenium 
Suspended solids 
Zinc 
Total DDT 

(Z.X109) 
(mt) 
(ml) 
(mt) 
(mt) 
(mt) 
(mt) 
(mt) 
(mt) 
(ml) 
(mt) 
(mt) 
(kg) 

1.073 
406,000 

410 
5,500 

23,600 
5,420 
5,000 

1,940,000 
558,000 

220 
118,000.000 

108,000 
19 

1,572 
42,016,000 

400 
4,200 

59,000 
800 

35,000 
154,000 

1,733,000 
8,400 

75,105,000 
82.000 

2.1 
aRaco-Rands and Steinberger (2001). 

water quality concentrations, to the SCB for water year (WY) 
1995 (Schiff 1997). The regionwide rain for WY 1995 was 211% 
of normal based upon rainfall records for five stations in San 
Diego, Los Angeles, and Santa Barbara counties (NOAA 1999). 
Therefore, the loading model validation used rainfall for WY 
1995. 

A comparison of the empirical and modeled storm water loads 
for a variety of constituents shows remarkable similarity (Fig. 3). 
The modeled storm waler loads were less than a factor of two, on 
average, different from the empirical load estimates for all con
stituents evaluated and none more than a factor of 2.1. There was 
a slight underestimated bias in the modeled results that were at
tributable to different spatial domains. The empirical data in
cluded the areas above the large dams where this effort did not, 
thus we were likely to underestimate the total loadings. However, 
error or bias was within the large range of water quality variabil
ity either estimated by the model or by empirically derived esti
mates of storm water loads. 

the case of diazinon, even the 90th percentile was below detection 
limits, indicating that the geometric mean concentration used in 
our model was biased by a limited number of samples. 

The variable detection limits and number of samples less than 
the detection limit had an impact on the characteristic constituent 
concentrations. Samples below the detection limit biased the 
mean concentration and hindered mass emission estimates. The 
modeled mass emissions were based on nondetect values assigned 
to zero. We investigated the impact of other nondetect assigning 
schemes on the total load to the SCB (Table 5). Because data 
from different agencies was used, detection limits varied widely 
for some constituents. As one might expect, those constituents 
with a large number of nondetects resulted in mass emission es
timates that vary by an order of magnitude (e.g., chlorpyrifos, 
total DDT, diazinon, and mercury) whereas those constituents 
with a low proportion of nondetects changed much less (e.g. sus
pended solids, copper, zinc, nitrate, and phosphate). 

Model Sensitivity 

There was more uncertainty in the modeled estimates of mass 
emissions associated with water quality than with rainfall (Fig. 4). 
The maximum uncertainty due to variability in rainfall ranged by 
a factor of three based on the 10th and 90th percentile of rainfall 
quantilies. However, the difference between the I Oth and 90th 
percentile of water quality concentrations generated mass emis
sion estimates that differed by a factor of 30, on average, among 
the constituents with reportable estimates (Table 4). The largest 
difference was for nickel (580-fold) and the smallest difference 
was for phosphate (2-fold). The comparison was confounded for 
four constituents because the lower bounds were below detection 
limits. The loads for chlorpyrifos, diazinon, and mercury were 
below detection limits when the 10th percentile was utilized. In 

Assessment 

The majority of storm water mnoff mass emissions were gener
ated from highly to moderately urbanized watersheds (Table 6). 
Highly urbanized and moderately urbanized watersheds repre
sented approximately half of the watershed area and contributed 
the majority of mass emissions for 10 of 15 constituents. Except 
for chlorpyrifos, chromium, total DDT, nickel, and suspended sol
ids, highly to moderately urbanized watersheds generated be
tween 56 and 87% of the total storm water mnoff loads to the 
coastal oceans of the SCB. Highly urbanized watersheds, in par
ticular, generated a disproportionate amount of load relative to its 
32% of total watershed area. Between 45 and 56% of the total 
storm water load for nutrients (i.e., ammonia, nitrate, and phos-

Table 9. Comparison of Runoff Coefficients from this Study with Olher Studies 

Modeled coefficient (this study) Wong etal. (1997) 

— 
0.74 
0.74 

0.10 
0.39-0.58 

Escobar (1999) 

— 
0.48-0.90 
0.44-0.90 
0.11-0.22 

0.18-0.83 

Stephenson (1981) 

0.30 
0.50-0.90 
0.50-0.90 
0.10-0.40 
0.30-0.70 

Agriculture 
Commercial 
Industrial 
Open 
Residential 

0.10 
0.61 
0.64 
0.06 
0.39 
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phale), 21 and 60% of the trace metals (e.g., copper and zinc) or 
9% and 67% pesticides (i.e., chlorpyrifos and diazinon) were gen
erated from highly urbanized land uses. 

Differences were observed among watershed types partly be
cause storm water mnoff mass emissions were not generated 
evenly across land use types (Table 7). Pollutant fluxes are higher 
from urban or agricultural land uses than fluxes from other land 
uses. Commercial and industrial land uses had the highest pollut
ant fluxes among land uses for 4 of the 15 constituents including 
some trace metals. Agricultural land uses had the greatest fluxes 
for pesticides such as total DDT and chlorpyrifos. In contrast, 
open land uses had the lowest fluxes for all constituents. 

Discussion 
The model developed in this study generated large estimates of 
volume and mass emissions for the SCB region. The storm water 
mass emission estimates predicted in this paper exceed the esti
mates of cumulative mass emissions from traditional point 
sources within the SCB including publicly owned treatment 
works (POTWs). Altogether, large POTWs in the SCB discharge 
more lhan 1.5 billion liters of treated municipal wastewater and 
large quantilies of many constituents including suspended solids, 
nutrients and trace metals to the ocean offshore the SCB (Raco-
Rands and Steinberger 2001). Storm water had higher-mass emis
sions than POTWs for eight of the twelve constituents considered 
(Table 8). The storm water mass emissions, placed in this context, 
represent a pressing environmental management concern in the 
SCB. 

Predicted mnoff volumes approximated actual runoff volumes 
with a relatively high degree of accuracy, largely due to the opti
mization routine used to derive mnoff coefficients. The optimized 
mnoff coefficients were generally lower than are typically used in 
watershed modeling applications similar to the present study 
(Table 9). However, the mnoff coefficients used in these other 
modeling efforts have been based on the percent imperviousness 
while rainfail-runoff data were used as the basis of coefficients in 
this study. Given the size of the modeled area and land-use ag
gregation, optimizing the mnoff coefficients with empirical data 
provided accurate estimates of the expected mnoff coefficients 
throughout the region, based on verification studies at gages sites. 

The large quantity of water qualily data provided a good base 
from which to calibrate and validate storm water mnoff load es
timates. The data collected for southern Califomia for this mod
eling effort included storm water volume and water quality data 
for 1,766 station events. This data set provided one of the more 
extensive water quality data sets in the nation. For example, re
cently, comprehensive data set of 816 station events from over 30 
NPDES programs nationwide was compiled. The level of effort 
expended in the SCB is of similar magnitude as the Nationwide 
Urban Runoff Program, which sampled approximately 2,000 sta
tion events at 28 cities. 

Although the regionwide water quality data set appears exten
sive, it was limited in three ways. First, the storm water sampling 
strategy for each county concentrated on urbanized areas and the 
data set was sparse for some land-use types. Specifically, the ag
riculture category was not represented well with only two agri
culture land use sites. These data were used to extrapolate the 
mnoff characteristics of all agricultural areas in the region, a prac
tice that may bias the modeling results. The second limitation of 
the water quality data set was lack of samples for specific con
stituents. For example, some organophosphate pesticides (i.e.. di
azinon and chlorpyrifos) were sampled less frequently than other 

constituents. The third factor was reduced sample size, particu
larly of important constituents, which limited our ability to model 
representative concentrations. Loading estimates to the SCB were 
affected by the treatment of values below detection limits. Esti
mates varied by up to several orders of magnitude depending on 
the number of values below the detection limit. Obtaining dala 
with sufficient resolution was critical lo reduce this variability, 
especially with trace constituents (e.g., total DDT and mercury). 

The model provided an estimate of the mass loading to the 
SCB during a typical year. We saw that the model was sensitive to 
rainfall, but more so to water quality concentrations. Constituent 
concentrations from a given land use will vary from site to site 
and storm to storm. This variability is magnified when the area of 
interest is expanded from single land-use areas to watersheds be
cause of mnoff behavior and complexity. Our assumptions were 
based on investigating long-term loading to the SCB, but under
standing interstorm and intrasite variability is critical to estimate 
loads on a shorter time scale. 

Although model predictions are robust (as demonstrated by the 
validation data, Fig. 2) all models have limitations. Our simple 
mnoff model made many assumptions, the largest of which was 
that pollutants near the coast are transported with equal efficiency 
as those that originate in headwater regions. We know this is not 
the case, particularly for those constituents that can transform or 
degrade, such as nutrients and bacteria. To overcome these as
sumptions, more complex models such as HSPF (Bicknell et al. 
1997), SWMM (Huber and Dickinson 1988), or SPARROW 
(Smith et al. 1997) are required to incorporate additional hydrau
lic, hydrodynamic, and water quality processes. 

References 

Bay, S., Schiff, K., Greenslein, D., and Tiefenthaier, L. (1998). "Storm 
water runoff effects on Santa Monica Bay: Toxicity, sediment quality, 
and benthic community impacts." Proc. California and the World 
Ocean, ASCE, Resion, Va. 

Bicknell. B. R.. Imhoff, J. C, Kittle. J. L., Jr., Donigian, A. S., Jr., and 
Johanson. R. C. (1997). Hydrological Simulation program—Fortran, 
users manual for version II, EPA/600/R-97/080. U.S. Environmental 
Protection Agency, National Exposure Research Laboratory. Athens, 
Ga. 

Brooks, F. (1999). Califomia Department of Water Resources. Sacra
mento, Calif. 

Burian, S. J., and McPherson, T. N. (2000). "Water quality modeling of 
Ballona Creek and the Ballona Creek estuary." Proc. AWRA's Annual 
Water Resources Conference, American Water Resources Association, 
Bethesda, Md. 

Califomia Dept. of Fish and Game (1998). "Califomia Watershed Map 
(CALWATER 2.0)." 

Califomia Gap Analysis Project. (1998). "Land-cover for Califomia." 
(http://www.biogoeg.ucsb.edu/projects.gap.gap_dala_reg.html). 

Cross. J., Schiff, K., and Schaefer, H. (1992). "Surface mnoff to the 
Southern Califomia Bight." Southern Califomia Coaslal Waler Re
search Projecl Annual Rep. 1989-1990, i. Cross, ed.. Long Beach, 
Calif., 19-28. 

Culliton. T, Warren, M., Goodspeed, T, Remer, D., Blackwell, C, and 
McDonough, J. III. (1990). "50 years of population changes along the 
nation's coasts." Coaslal Trends Series, Rep. No. 2, National Oceanic 
and Atmospheric Adminisiration, Strategic Assessment Branch, Rock-
ville, Md. 

Daly, C. and Taylor, G. (1999). "Califomia average monthly or annual 
precipitation, 1961-90." {htip;//www. fiw.nrcs.usda.gov/prism/ 
prism.html). 

Escobar, E. (1999). "Using GIS for NPDES storm waler compliance." 
1999 Inl. ESRI Conf, San Diego. 

316 / JOURNAL OF ENVIRONMENTAL ENGINEERING © ASCE / APRIL 2003 

9 0 0 Z / P Z / 

0002866



Escobar, E. (2000). Los Angeles Department of Public Works, Alhambra, 
Calif. 

Gonda, N. (2000). Los Angeles Department of Public Works, Alhambra, 
Calif. 

Guay, J. R. (1990). "Simulation of urban runoff and river water quality in 
the San Joaquin River near Fresno, Califomia." Proc, Urban Hydrol
ogy, l l l - m . 

Huber, W. C, and Dickinson, R. E. (1988). "Storm water managemenl 
model user's manual, version 4." EPA/600/3-88/00!a (NTIS PB88-
23664I/AS). U.S. Environmental Proteclion Agency, Athens, Ga. 

NOAA. (1999). "First order summary of the day." 
<ftp://ftp.ncdc.noaa.gov/pub/data/fsod). 

Noble, R., Dorsey, J., Leecasler, M., Orozco-Borbon, V., Reid, D., Schiff, 
K., and Weisberg, S. (2000). "A regional survey of the microbiologi
cal water quality along the shoreline of the southern Califomia 
Bight." Environ. Monitoring Assessment, 64. 

Raco-Rands, V., and Steinberger, A. (2001). "Characteristics of effluents 
from large municipal wastewater trealmenl facililies during 1997." 
Southern California Coastal Water Research Projecl Annual Report 
2000, S. B. Weisberg and D. Hallock, ed.. Southern Califomia Coastal 
Water Research Project. Westminster, Calif. 

RWQCB. (1999). Califomia Regional Waler Quality Control Boards. 
San Diego Association of Governments. (1995). "Regional land use," 

(http://www.sandag.cog.ca.us/ris/gis/land.hlm!). 

Schiff, K. (1997). "Review of existing storm water monitoring programs 
for estimating Bight-wide mass emissions from urban mnoff." 
Southern Califomia Coaslal Waler Research Project Annual Rep. 
1995-96, S. Weisberg, C. Francisco, and D. Hallock, eds.. Westmin
ster, Calif., 44-55. 

Schiff, K. (2000). "Sediment chemistry of the southern California 
Bight." Marine Pollution Bulletin, 40, 268-276. 

Schiff, K., Bay S.. Allen. M. J., and Zeng. E. (2000). Chapter 24. "South-
em Califomia." Seas at rhe millennium, C. Sheppard, ed., Elsevier, 
London, 385-404. 

Smith, R. A., Schwarz, G. E., and Alexander, R. B. (1997). "Regional 
interpretation of water-quality monitoring data." Water Resour. Res., 
33,2781-2798. 

Southern Califomia Coastal Water Research Project. (1973). "The ecol
ogy of the southern Califomia Bight: Implications for water quality 
management." Three-year report of the southern California Coaslal 
water research project, EI Segundo, Calif. 

Southern Califomia Council of Governments. (1993). "County land use." 
Stephenson, D. (1981). Stormwater hydrology and drainage, Elsevier 

Scientific, Amsterdam. 
Wong. K. M., Strecker, E. W.. and Stenstrom, M. K. (1997). "GIS lo 

estimate stormwater pollutant mass loadings." J. Environ. Eng.. 
123(8), 737-745. 

JOURNAL OF ENVIRONMENTAL ENGINEERING © ASCE / APRIL 2003 / 317 

8 6 0 I / I? Z / l 

0002867



mi®2U A l l : 
ELSEVIER Aquaculture 185 (2000) 273-280 

S 
Aquaculture 

www.elsevier.nl/locate/aqua-online 

Toxicity of acidified chitosan for cultured rainbow 
trout {Oncorhynchus mykiss) 

Graham Bullocka*, Vicki Blazerb, Scott Tsukuda3, 
Steve Summerfelta 

a Freshwater Institute. P.O. Box 1746, Shepherdstown. WV 25443. USA 
b National Fish Health Research Laboralory. U.S. Geological Survey. Biological Resources Division. 1700 

Leetown Road. Keameysville. WV 25430. USA 

Accepted? November 1999 

Abstract 

Chitosan is a deacelylation product of chitin. It is used as a flocculent for sewage and brewery 
wastes, and as a chelator of heavy metals. In aquaculture, chitosan has been used as an 
immunostimulant for protection against bacterial diseases in fish, for controlled release of 
vaccines, and as a diet supplement. Chitosan has generally been considered to be nontoxic lo 
animals, but when it was dissolved in acetic acid and added to a culture syslem at I.O ppm to 
remove organic solids, we found acute toxicity to rainbow trout {Oncorhynchus mykiss). In 
controlled experiments to determine the extent of toxicity, we found that trout died after several 
hours exposure to 0.75 ppm and died in 24 h after exposure to 0.075 ppm. Exposure lo 0.038 ppm 
resulted in mortality after 6 days exposure, while exposure to 0.019 ppm resulted in no mortality 
after 14 days exposure. Histological examination of gills, skin, muscle, and intemal organs 
indicated significant and consistent pathological changes only in gills. Lifting of lamellar 
epithelium, hypertrophy and hyperplasia of lamellar epithelial cells occurred in trout exposed to 
0.019 and 0.038 ppm. In trout exposed to 0.75 or 0.075 ppm chitosan, large areas of lamellar 
fusion were observed. These results show that soluble acidified chitosan is highly toxic to rainbow 
trout even at low concentrations. ©2000 Elsevier Science B.V. All rights reserved. 
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1. Introduction 

Chitin is second only to cellulose as the most plentiful natural polymer. Along with 
ils deacetylation product chitosan, chitin is manufactured commercially from the outer 
shell of crustaceans, particularly crabs and shrimp. The vast quantities of available 
shellfish wastes easily supply the chitosan needed for many applications. Most chitosan 
is used as a nontoxic cationic flocculent in treatment of wastes from sewage, sludge, 
breweries, etc., and as a chelator of heavy and radioactive metals (Sandford, 1989). 
Chitosan has also been found to be useful as a flocculent for several species of algae 
(Nigam et al., 1980; Morales et al., 1985; Lubian, 1989). It is being evaluated in human 
medicine for wound dressings, hemostatic agents, drug delivery systems, and as a 
cholesterol reducing agent. Agricultural applications include coatings for seeds, fruit 
preservation, as a fungistat and as a flocculent for recovering proteinaceous wastes 
(Sandford, 1989; Elson, 1996). In aquaculture, chitosan has been used as an immunos
timulant to enhance protection of salmonids against bacterial disease (Anderson and 
Siwicki, 1994; Siwicki et al., 1994) and, combined with alginate, for controlled release 
of proteins such as bacterins (Polk et al., 1994), and as a diet supplement (Kono et al., 
1987). 

When incorporated as a food additive, free chitosan has been reported to be nontoxic 
to mice fed at 10 g/kg of body weight (Arai et al., 1968). However, when fed at 20 
g/kg as chitosan acetate, 40% of test mice died while no mortality occurred in mice fed 
the same level of free chitosan or chitosan formate (Arai et al., 1968). Kono et al. (1987) 
reported that diets supplemented with 10% free chitosan did not stimulate growth rates 
in three species of marine fish nor were there any toxic effects. When 5% chitosan was 
added to the diet of rainbow trout (Oncorhynchus mykiss) as an immunostimulant there 
were no reports of toxic effects (Siwicki et al., 1994). 

We tested chitosan as an aid in removing solids from a rainbow trout recirculation 
system previously described by Bullock et al. (1993). Chitosan was dissolved in 1% 
acetic acid and added to the system at 1.0 ppm. A severe toxic effect resulting in death 
was noted within several hours after addition of chitosan. Examination of affected trout 
showed gills were pale with excess mucus and hemorrhages. Internal organs appeared 
normal. Because of the previous reports of its nontoxic nature, we decided to test the 
toxicity of chitosan for rainbow trout under controlled conditions. 

2. Materials and methods 

2.1. Toxicity testing 

Toxicity tests were conducted in 57-1 round tanks supplied with 2 l/min of 11.50C 
spring water. The flow rate of spring waler was maintained by allowing water to 
overflow a 4-1 container, which maintained a constant head pressure, and introducing 
water into tanks by means of plastic tubing from the 4-1 container. Hose clamps were 
used to set the flow rate at 2 l/min to each tank. Water delivery rate was determined 
daily for each tank. Dry standard grade chitosan was obtained from Vanson, Redmond, 
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WA and a 1.0% solution was prepared in 1.0% acetic acid. A masterflex peristaltic 
pump (Cole Palmer Instrument, Burling, IL) set at 0.22 ml/min was used to deliver a 
calculated 1 ppm chitosan to the experimental tanks. Test levels below 1 ppm were 
obtained by diluting the 1% chitosan solution and keeping the pump delivery constant. 
In order to obtain actual chitosan levels rather than calculated levels, we attempted to 
quantify the I ppm chitosan in springwater delivered by the peristaltic pump. When the 
pH of springwater was raised to precipitate chitosan, the calcium and magnesium in the 
springwater also precipitated. However, incoming chitosan concentration was quantified 
by turning on the peristaltic pump for 1 min, which was calculated to deliver 2-mg 
chitosan, and collecting the chitosan sample in 50-ml deionized water. Chitosan was 
precipitated from deionized water by raising the pH of the sample to 10 using 1.0 
normal NaOH. After stirring for 4 h, the sample was filtered onto an 8-^m filter 
(Millipore, Redford, MA) previously dried at 60oC to a constant weight. The filtered 
sample was dried at 60oC and weighed to a constant weight. This procedure was 
repeated three times. The chitosan levels selected for testing were 1.0, 0.1, 0.05, and 
0.025 ppm. However, as will be discussed later, the quantification studies showed that 
only 75% of the calculated level of chitosan were delivered by the peristaltic pump. 
Therefore, actual test levels were 0.75, 0.075, 0.038, and 0.019 ppm. 

Rainbow trout with an average weight of 120.5 g were used in all tests. In 
preliminary trials using 0.75, 0.075, 0.038, and 0.019 ppm chitosan plus a 1% acetic 
acid control, and a nontreated rainbow trout control, a single 57-1 lank containing 15 
rainbow trout was used for each test level and controls (total of six tanks). In subsequent 
tests with 0.038 and 0.019 ppm chitosan, triplicate tanks, each containing 15 trout, were 
used for each concentration. Preliminary trials were carried out up to 7 days while later 
trials with the 0.038 and 0.019 ppm levels were carried out for 14 days. 

2.2. Hislopathology 

In all tests, three to five rainbow trout were taken for histological examination from 
each exposure level, acetic acid, and nontreated controls. In preliminary trials, surviving 
fish were sampled at 24 h from the 0.75 ppm treatment tank and day 4 from the 0.075 
ppm, because of acute toxicity. Samples from the 1.0 ppm acetic acid control and 
nontreated control were taken on day 7. In trials with the 0.038 and 0.019 ppm chitosan 
treatments, samples were taken on day 14. Pieces of gill, muscle, heart, spleen, liver, 
kidney, and intestine were removed from each trout, and fixed in 10% formalin or 
Deitrich's fixative. They were processed routinely for histology, sectioned at 5 fxm and 
stained with hematoxylin and eosin (H&E). 

3. Results 

3.1. Toxicity tests 

Daily determination of water flow to experimental tanks was consistently within 2% 
of the 2 l/min. The actual concentration of pump delivery per minute as quantified by 
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precipitation of chitosan was found to be 1.5 ppm, which is 75% of predicted value. The 
actual concentration exposure levels to trout were 0.75, 0.075, 0.038, and 0.019 ppm. 

In the initial 7-day exposure, chitosan was acutely toxic at 0.75 and 0.075 ppm 
concentrations. Twelve of 15 trout died within 24 h at 0.75 ppm, and six trout died 
within 24 h at 0.075 ppm, and 11 died within 3 days. During the 7-day trial, only one 
trout died on day 7 al the 0.038 ppm concentration, and none died at the 0.019 ppm 
concentration. No toxicity was noted in trout exposed to 1.0% acetic acid or in 
nontreated control trout. During the 14-day experiment, trout exposed to 0.038 ppm 
began dying on day 6 in one tank and on day 8 in the other two tanks. Mortality 
continued during the 14-day study period with a total of nine, seven, and five trouts 
dying in the three tanks. No trout died in the three tanks exposed to 0.019 ppm. 

3.2. Hislopathology 

The only consistent histopathological changes were observed in gill tissue. Gill 
tissues of fish sampled from the nontreated controland the acetic acid control were 

Fig. 1. Histological sections of gill tissues of rainbow trout. (A) Control gill tissue, with filaments consisting of 
thin capillaries covered by flattened epithelial cells. (B) Trout exposed to 0.019 ppm chitosan. The epithelium 
is lifted off the basement membrane. Edematous fluid is often evident (arrows). (C) Trout exposed lo 0.038 
ppm chitosan. Epithelial lifting (long arrow) in some areas. Thickening of the lamellae due to hypertrophy of 
epithelial cells (short arrows) and proliferation of mucous cells (clear cells within lamellar epithelium) are 
present. (D) Trout exposed lo 0.075 ppm chitosan. Large areas of adjacent lamellae are fused (single-headed 
arrow), and often forming cyst-like structures (double-headed arrow) throughout the gill. H&E stain, scale bar 
equals 100 jim. 
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Fig. 2. Section of gill tissue from rainbow trout exposed to 0.75 ppm chitosan. Adjacent lamellae are often 
fused by proliferation of mucous cells (thin arrows). Tips of the lamellae are engorged with red blood cells 
(thick arrows). H&E stain, scale bar equals 100 (xm. 

normal with blood spaces of the lamellae obvious and uniform in size. They were 
covered by the lamellar epithelium, a single layer of flattened cells (Fig. IA). Although 
no mortality was observed in fish exposed to 0.019 ppm chitosan, epithelial lifting, often 
with edematous fluid between the basement membrane and epithelium, was observed in 
all fish sampled at the end of the 14-day exposure period (Fig. IB). In a fish exposed to 
0.038 ppm chitosan and surviving for 14 days, epithelial lifting, as well as hypertrophy 
of epithelial cells were noted, giving the lamellae a thickened appearance. Hyperplasia 
of epithelial cells, particularly mucous cells, contributed to the thickened appearance 
(Fig. IC). These changes were present in all fish sampled, although severity differed 
among individual fish. Trout exposed to 0.75 ppm for 24 h and 0.075 ppm for 4 days 
had severe gill lesions. Large areas of secondary lamellae were fused. A common 
observation was fusion of the tips of lamellae (lamellar synechiae) leading to cyst-like 
formations throughout the gill (Fig. ID). In the group exposed to 0.75 ppm for 24 h, 
mucous cell proliferation and/or hypertrophy was obvious with the mucous cells 
forming a bridge between adjacent lamellae. Tips of lamellae were often rounded and 
filled with red blood cells (Fig. 2). Again, all fishes, which survived to these periods, 
had similar lesions, although severity differed among individuals. 

4. Discussion 

Advantages of chitosan use in aquaculture have already been demonstrated. A single 
injection of 100 jxg in a 100-g trout gave protection against a bath challenge with 
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Aeromonas salmonicida for 14 days (Anderson and Siwicki, 1994). Microencapsulation 
of proteins such as bovine serum albumin or Vibrio bacteria in chitosan-alginate 
microcapsules facilitated controlled release of these proteins and provides a simple 
inexpensive method for oral delivery of vaccines (Polk et al., 1994). Incorporation of 
10% chitosan into diets fed to three species of marine fish did not enhance growth, but 
produced no toxic effect to the fish (Kono el al., 1987). 

However, as a water additive to facilitate solids removal in recirculating culture 
systems, chitosan exhibited dose-dependent toxic effects. Death of rainbow trout seems 
to be related to the gill lesions described and severity was dose-dependent. The toxicity 
was due to the acidified chitosan and not the acetic acid solvent because trout exposed to 
1.0% acetic acid showed no gill abnormalities. Although we found chitosan acidified in 
acetic acid to be highly toxic to rainbow trout, toxicity data (Technical Data Sheet Sea 
Klear Chitosan Toxicity Data 11/8/96, provided by Vanson, Redmond, WA) showed 
lhat chitosan dissolved in malic acid was virtually nontoxic to fathead minnows 
(Pimepliales promelas). The median lethal concentration was 590 ppm and the no effect 
concentration was 250 ppm. These differences in toxicity may be explained by species 
differences in tolerance or form of chitosan used for testing. 

Most gill lesions observed at the lighl microscopic level are considered nonspecific 
(Eller, 1975; Mallatt, 1985). It is recognized that higher resolution transmission electron 
microscopy is required to recognize specific changes (i.e., mechanism of toxicity) within 
gill epithelial cells (Mallatt et al., 1995). Hence, we cannot determine the exact 
mechanism of chitosan toxicity. However, the lesions are similar to previously reported 
irritant/toxicant-responses and some hypotheses about mechanisms can be made. The 
lifting of the branchial epithelium off the basement membrane, accompanied by edema, 
as we saw in chronic sublethal exposures, was the most commonly reported lesion in a 
statistical review of gill changes induced by toxicants and other irritants (Mallatt, 1985). 
It has been reported as a chronic sublethal response to a variety of waterborne 
compounds, including suspended wood debris (Magor, 1988), and as a sublethal or 
lethal response to a variety of contaminants (Mallatt, 1985). The other more chronic and 
sublethal response was the hypertrophy of epithelial cells leading to the thickening of 
the lamellar epithelium. This was also commonly reported after both lethal and sublethal 
exposures to irritants/toxicants (Mallatt, 1985). More recent works have indicated that 
these disturbances in gill structure are invariably accompanied by a drop in blood 
electrolyte levels due to increased permeability of the gills to ions (Wendelaar Bonga 
and Lock, 1992). 

The higher concentrations of chitosan were acutely toxic with most fish dying within 
24 h when exposed to 0.75 ppm and within 72 h when exposed to 0.075 ppm. In these 
fishes, neither the epithelial lifting nor the cellular hypertrophy was obvious. Rather, 
there was severe fusion of the lamellae, particularly at the tips, and a proliferation/hy
pertrophy of mucous cells. In addition, blood flow appeared to be affected as the tips of 
lamellae were often swollen with red blood cells, often outside of the capillary walls. 
These lesions have been reported as acute responses to heavy metals such as cadmium, 
mercury, and copper (Ferguson, 1989). It is believed that the toxicant/irritant alters the 
glycoprotein in the mucous covering, affecting a negative charge of the epithelium, 
which favors adhesion to adjacent lamellae (Ferguson, 1989). 
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The lesions we observed are similar to those observed after exposure to mercury. 
Hypertrophy or swelling of epithelial cells (Paulose, 1989; Mallatt et al., 1995; Jagoe et 
al., 1996), lifting of lamellar epithelium and edema (Daoust et al., 1984), and fusion of 
lamellae (Paulose, 1989) have all been reported after acute or chronic exposures to 
mercury compounds. Mercury compounds, which have a high affinity for sulfhydryl 
groups, bind lo cell proteins, and in this way, disrupt many cell processes (Rothstein, 
1970). The mechanism for the hypertrophy of epithelial cells, edema and fusion of 
lamellae by mercury is proposed to be altered ion flux due to this binding (Mallatt et al., 
1995; Jagoe et al, 1996). Chitosan readily adheres lo mucopolysaccharides and proteins, 
such as those found in skin and hair (Sandford, 1989). Perhaps, its toxic mechanism is 
similar to mercury in that binding to the gill epithelium leads to ionic imbalances and 
potentially interferes with oxygen uptake. Further research is necessary to determine the 
exact toxic mechanism of solubilized chitosan. 
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A B S T R A C T 

We studied the streamflow and sediment flux characteristics of the 20 largest streams entering the Pacific Ocean 
along the central and southern California coast, extending for 750 km from Monterey Bay to just south of the U.S./ 
Mexico border. Drainage basins ranged in area from 120 to 10,800 km2, with headwater elevations ranging from 460 
to 3770 m. Annual streamflow ranged from 0 to a maximum of 1 x IO9 m3/yr for the Santa Clara River in 1969, with 
an associated suspended sediment flux of 46 x 106 ton. Trend analyses confirm that El Nino/Southern Oscilla
tion-induced climate changes recur on a multidecadal time scale in general agreement with the Pacific/North Amer
ican climate pattern: a dry climate extending from 1944 to about 1968 and a wet climate extending from about 1969 
to the present. The dry period is characterized by consistently low annual river sediment flux. The wet period has 
a mean annual suspended sediment flux about five times greater, caused by strong El Nino events that produce floods 
with an average recurrence of ca. 5 yr. The sediment flux of the rivers during the three major flood years averages 
27 times greater than the annual flux during the previous dry climate. The effects of climate change are superimposed 
on erodibility associated with basin geology. The sediment yield of the faulted, overturned Cenozoic sediments of 
the Transverse Ranges is many times greater than that of the Coast Ranges and Peninsular Ranges. Thus, the abrupt 
transition from dry climate to wet climate in 1969 brought a suspended sediment flux of 100 million tons to the 
ocean edge of the Santa Barbara Channel from the rivers of the Transverse Range, an amount greater than their total 
flux during the preceding 25-yr dry period. These alternating dry to wet decadal scale changes in climate are natural 
cycles that have profound effects on fluvial morphology, engineering structures, and the supply of sediment and 
associated agricultural chemicals to the ocean. 

In t roduct ion 

The impor tance of large rivers in t ransport ing the 
denudat ion products of the cont inents to the sea 
has been known since Lyell (1873) described the 
flux of sediment in to the Bay of Bengal from the 
Ganges and Brahmaputra Rivers. Since then, the 
contr ibut ions from large rivers have been updated 
and summar ized in m a n y studies (e.g., Garrels and 
Mackenzie 1971; Inman and Brush 1973; Mil l iman 
and Meade 1983; Meade 1996), wi th es t imates of 
the total flux of par t iculate solids to the ocean of 
ca. 16 x IO9 ton/yr. The importance of small rivers 
to the global budget of sediment was first docu
mented by Mi l l iman and Syvitski (1992). They 

Manuscript received August 31, 1998; accepted January 27, 
1999. 

showed tha t small rivers (drainage basin <10,000 
km2) cover only 2 0 % of the land area, but their large 
number results in their collectively contr ibut ing 
m u c h more sediment than previously estimated, 
increasing the total flux of part iculate solids by riv
ers to ca. 20 x IO9 ton/yr. 

Sediment yield increases wi th the relief of the 
drainage basin and wi th decrease in basin size, fac
tors tha t enhance the sediment flux of small rivers 
along moun ta inous coasts (Schumm and Hadley 
1961; Inman and Nords t rom 1971; Dickinson 
1988). Cl imate , rainfall, and type of geological for
mat ion are also wel l -known factors in determining 
sediment yield. M a x i m u m yield occurs for basins 
in temperate c l imates tha t receive an annual rain
fall of ca. 25-50 cm and decreases for precipitation 
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rates either above or below this maximum (Lang-
bein and Schumm 1958; Inman et al. 1963; 
Schumm 1977). As a consequence, central and 
southern California coastal basins, with a temper
ate climate (mean annual temperatures at the coast 
of 150-190C) and annual rainfall along the coast 
ranging from about 25 to 65 cm, have high sediment 
yields. 

Human intervention in natural processes is ac
celerating erosion rates, perhaps by a factor of about 
two on a global scale (Milliman and Syvitski 1992; 
Vitousek et al. 1997). Significant anthropogenic ef
fects began as early as 9000 yr ago with defores
tation and the spread of agriculture from the "Fer
tile Crescent" (e.g., Heun et al. 1997). Human 
intervention has accelerated in this century with 
increased deforestation, expansion of mechanized 
agriculture, proliferation of dams (Inman and Jen
kins 1984; Inman 1985; Meade et al. 1990; Meade 
1996), and, since World War II, with extensive ur
banization of coastal lands, particularly in central 
and southern California (Inman and Brush 1973). 
Urbanization decreases erosion locally but accel
erates streambed erosion in response to the greater 
frequency and magnitude of peak streamflow 
caused by runoff from impervious urban surfaces 
(e.g., Schick 1995; Trimble 1997|. Also, environ
mentally persistent organochlorine residues such 
as DDT and PCBs are transported in stream runoff 
and are primarily associated with fine minerals and 
organic material (Chiou et al. 1983) moving with 
the suspended sediment (Pereira et al. 1996). Mon
itoring of organochlorine residues in coastal rivers 
(e.g., Cross et al. 1992) and lagoons (e.g., P. M. Mas
ters and D. L. Inman, unpublished data) of southern 
and central California shows that these compounds 
continue to erode from nonpoint sources (e.g., Ras-
mussen 1996) long after their use was discontinued. 

The effects of changing climate and sea level rise 
have been studied extensively on a glacial-inter-
glacial time scale (e.g., Hay 1994; O'Brien et al. 
1995) and, during the Holocene, on a millennial 
scale (e.g., Bond et al. 1997; Campbell et al. 1998). 
Here, we address El Nino/Southern Oscillation 
(ENSO)-induced climate changes that occur on de
cadal time scales of one-quarter to one-half century, 
and the impact these changes have on the yield of 
basin sediment and the sediment flux of rivers 
along the coast of central and southern California. 

Procedure 

This study is based on the streamflow and sediment 
flux characteristics of the 20 largest streams en
tering the Pacific Ocean along the central and 

southern California coast, draining an area of 
60,300 km2 and extending for 750 km from Mon
terey Bay (lat. 370N) to just south of the U.S./Mex-
ico border (lat. 320N; fig. 1). The river drainage ba
sins ranged in area from 120 to 10,800 km2, with 
headwater elevations ranging from 460 to 3770 m. 
The coastal climate is Mediterranean, with dry 
summers and winter rainfall along the coast of ca. 
25-65 cm/yr with accumulation of snow at the 
higher elevations. 

Almost all streams in this study have one or more 
dams or other water retention structures, and sand 
and gravel mining occurs on many. Several streams 
in the Los Angeles area have been altered by di
version facilities and contain extensive sections 
channelized with cement and/or rock, particularly 
in their lower reaches near the sea. We follow a 
drainage basin classification, modified from Brown-
lie and Taylor (1981), where the basins are desig
nated as natural, moderately developed, and exten
sively developed. Moderately developed (M| basins 
are those with one or more water retention struc
tures, mostly on secondary streams. Extensively de
veloped (£| basins have either major water reten
tion/diversion structures with large-scale 
channelization or, alternatively, have dams that in
tercept more than 50% of the drainage area. The 
only natural (N) basin is Calleguas Creek, and it 
has extensive agricultural development that mod
ifies its overland flow. Sweetwater River drainage 
area is natural to the gage station at an elevation 
of 1030 m, but the downstream 85% of the area is 
highly developed with two dams. The basins are 
designated as M, £, and N in table 1. 

Measurements of streamflow and suspended sed
iment flux were obtained from the U.S. Geological 
Survey (USGS; U.S. Geological Survey 1999) data
base on the Internet. The gage stations were located 
on USGS Hydrologic Unit Map-1978, State of Cal
ifornia; the gage station closest to the coast was 
identified; and the area above the gage station en
tered in table 1. Annual streamflow was tabulated 
for each of the coastal gage stations of the 20 rivers. 
Data gaps in the coastal stations were filled using 
the method of hydrographic comparisons with up
stream stations to generate flow-rating curves (e.g., 
Porterfield 1972|. Gaps in the USGS measurements 
of suspended sediment flux were filled using sed
iment-rating curves developed from the measured 
values of streamflow and sediment flux (e.g., Port
erfield 1972; Brownlie and Taylor 1981; Inman and 
Masters 1991). The cumulative monthly flow vol
ume (Q^ m3/mo) and the cumulative monthly sus
pended sediment flux (/;, ton/mo) were correlated 
with a best-fit power function £ = aQf, where a and 
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Figure 1. Location map for the rivers, basins, and provinces analyzed in this study. The rivers are numbered 1-20 
and are listed in table 1. 

b are derived constants. Data gaps in sediment flux 
were filled by applying monthly streamflow data 
to the rating curve. The monthly values of Qj and 
fi were then summed over the water year to provide 
the annual values of streamflow (Q, m3/yr| and sus
pended sediment flux (/, ton/yr). The annual data 
for streamflow and sediment flux of the 20 rivers 
are tabulated for the period 1940-1995 in Inman et 
al. (1998). 

The sediment fluxes recorded and used here are 
for the flux of suspended load material measured 
or assumed to occur within the streamflow from 
ca. 10 cm above the bed to the surface of the flow. 
This suspended load includes the wash load of silt 
and clay sized material and some sand, usually fine 

sand. Estimates of the coarser bedload material are 
not included in these suspended load estimates. 
The bedload, together with estimates of the total 
sediment flux (suspended and bedload), is discussed 
under "Bedload, Suspended Load, and Total Load." 

Suspended sediment measurements began in the 
Santa Clara and Santa Ana Rivers in water year 
1968. During the 27 yr from 1969 to 1995, there 
were 146 year-long measurements of suspended 
sediment flux in the 15 rivers {A and C in table 1). 
Thus, 36% of the data tabulated for these rivers is 
from USGS measurements and 64% is based on 
sediment-rating curves. Streams with the most sus
pended sediment measurements were Santa Ana 
(18 yr), Santa Clara (16 yr), San Juan Creek (16 yr), 
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and Ventura River (14 yr). The USGS estimates that 
errors in measurement of suspended sediment flux 
could range from ca. ± 5 % to ±20%, depending on 
type of sediment load (e.g., Guy and Norman 1970); 
while statistical errors in our calculations using rat
ing-curve procedures are ca. ±20% (Inman et al. 
1998). Thus, assuming that the measurement errors 
are ±15% and that the statistical errors are ±20%, 
an overall error of ca. ±35% could occur for the 
worst-case scenario in data that are calculated from 
rating curves. 

Delineating Climate Trends 

Visual representation of rainfall and streamflow 
over time invariably produces confused, noisy time 
histories, and the occurrence of climate change is 
not easily detected. However, trends become more 
apparent when the data are expressed in terms of 
cumulative residuals, Qn, taken as the continued 
cumulative sum of departures of annual values of 
a_time series, Q;, from their long-term mean values 
Q, such that Qn = En

0(Qi - QL where n is the se
quential value of a time series of Nyr. This method 
was first used by Hurst (1951, 1957) to determine 
the storage capacity of reservoirs on the Nile River, 
where the range between the maximum and min
imum of the cumulative residual gives the needed 
deficit or credit storage capacity necessary for runs 
of excessively dry or wet years. The Hurst method 
has since been widely used to show trends in nat
ural phenomena such as rainfall (e.g., Flick 1993), 
riverflow (Riehl and Meitin 1979), river sediment 
flux (Inman and Jenkins 1997), and turbulent flow 
intensity (Van Atta and Helland 1977). 

We use the Hurst method to determine the pe
riods of ENSO-induced climate change reflected in 
the discharge of rivers. When the streamflow and 
sediment flux are plotted as cumulative residuals 
versus time for the 68-yr period 1928-1995, all of 
the 20 rivers displayed a clear change from wet to 
dry climate in 1944, as shown in figure 2 by three 
representative rivers. Note that periods of low sed
iment flux, representing dry climate, appear as in
tervals of decreasing residual (negative slope), while 
high sediment flux (wet periods) are represented by 
intervals of increasing residual (positive slope). 
Within the remaining 52-yr period (1944-1995), 18 
of the 20 rivers showed a uniform dry period lasting 
for ca. 25 yr from 1944 to 1968, followed by a wet 
period characterized by episodic floods during the 
27-yr period from 1969 to the end of the database 
in 1995. This wet period is still continuing through 
water year 1998. It is likely that the indeterminate 
climate breaks on two of the rivers (Santa Maria 
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Figure 2. Cumulative residuals of annual suspended 
sediment flux for Salinas, Santa Clara, and Santa Mar
garita Rivers, showing the change from dry to wet cli
mate following the floods of 1969. [Data from Inman et 
al. 1998, apps. B and C.) 

River and Arroyo Grande Creek; table 11 are caused 
by retention and release of water from the relatively 
large dams on these streams. 

Typical cumulative residuals for rivers with large 
sediment flux, intermediate fluxes, and interme
diate fluxes with large dams are shown in figure 3. 
Rivers with large and intermediate sediment flux 
(fig. 3af b) all show a dry to wet climate change at 
1968/1969. The cumulative residuals in figure 3c 
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suggest tha t the cl imate change from dry to wet for 
the San Luis Rey, San Diego, and Tijuana Rivers 
occurred following the floods of 1978 and 1980, 
rather than 1969. These rivers have relatively low 

streamflow and dams wi th large storage capacity. 
These dams were nearly empty in 1969, and tha t 
year 's flood was only sufficient to fill them. Thus , 
significant downst ream flooding below the dams 
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was delayed until 1978 for the San Luis Rey River 
and 1980 for the San Diego and Tijuana Rivers. 
However, there is a latitudinal difference in the 
focus of El Nino storm intensity. For example, dur
ing 1969, the storms were more intense in the lat
itude of the Transverse Range, whereas 1980 storms 
tended to be more intense to the south, and 1983 
storms were most intense in central California, as 
discussed later under "Episodic Events." 

The periods of multidecadal climate change 
found in these Califomia rivers are in general agree
ment with the interdecadal Pacific/North America 
(PNA) climate pattern that is linked to ENSO cy
cles, with the dry/wet shift occurring between 1968 
and 1977 (Bjerkness 1969; Wallace and Gutzler 
1981; Douglas et al. 1982; White and Cayan 1998). 
Generally, the decadal scale oscillations in the wet 
climate portions of the PNA involve a flurry of 
strong and unusually persistent El Nino events 
(Goddard and Graham 1997). These strong, long-
lived El Nino events signal a greater than normal 
streamflow in the southwestern United States (e.g., 
Cayan and Peterson 1989; Cayan and Webb 1992; 
Ely et al. 1994), as also was found in this study. In 
contrast, the opposite dry phase of the PNA in
volves a period of relatively few, weak El Nino 
events. This La Nina-dominated portion of the 
PNA is characterized by a dry climate in central 
and southern California (Inman and Jenkins 1997; 
Zhang e ta l . 1997). 

The dry climate is reflected in years with no 
measurable streamflow on some southern Califor
nia rivers. During the 1944-1968 dry period, there 
were 2.3 yr of no flow per river draining the Trans
verse Ranges (six rivers) and 5.8 yrper river draining 
the Peninsular Ranges (eight rivers). During the wet 
period, the number of no-flow years per river de
creased to ca. 1 yr per river draining these ranges 
(Inman e ta l . 1998). 

Climate Trends and Sediment Yield 

The streamflow and sediment flux data for the 20 
rivers were separated into several sets based on the 
delineated climate trends: a 25-yr dry period 
(1944-1968), a 27-yr wet period (1969-1995), and a 
52-yr period spanning the dry and wet periods 
(1944-1995). The mean values of annual stream-
flow, suspended sediment flux, and sediment yield 
for these data sets are entered in table 2. The net 
yield of suspended sediment ||ton/yr]/ha) is taken 
as the mean annual suspended sediment flux (ton/ 
yr) during the period, divided by the area of the 
drainage basin (ha) upstream from the gaging sta
tion (table 1), where 100 ha = 1 km2. The net yield 

of suspended sediment is based on material that 
passes the gaging station in suspension. It is the 
gross yield of sediment caused by soil erosion of 
basin lands minus the local bedload and the ma
terial retained in dams, valley fill (colluvium and 
alluvium), and stream channels. 

Inspection of table 2 shows significant differ
ences between the streamflow, sediment flux, and 
sediment yield for the two periods. The mean an
nual streamflow during the wet period, summed 
for all rivers, exceeds that during the dry by a factor 
of about three. The mean annual suspended sedi
ment flux, summed for all rivers, during the wet 
period exceeds that during the dry by a factor of 
about five. However, there is little systematic re
lation between the sediment flux of these 20 rivers 
and their streamflow or drainage area. For example, 
the Santa Clara River, with the highest sediment 
flux, ranks third in streamflow and fifth in area,-
the Santa Ynez River, with the second highest sed
iment flux, ranks fifth in streamflow and eighth in 
area. 

Geological Provinces 

When the 16 largest rivers in terms of drainage area 
{>300 km2) are aligned in a south-to-north sequence 
(fig. 4), it becomes clear that there is a pronounced 
latitudinal difference in the yield of suspended sed
iment of these coastal drainage basins. The four 
rivers in the vicinity of Point Conception have sed
iment yields about an order of magnitude greater 
than those to the north or south. 

The areas of the drainage basins for these four 
rivers (Santa Ynez, Ventura, Santa Clara, and Cal
leguas Creek) are intermediate among the 20 rivers 
(ranking eighth, fourteenth, fifth, and thirteenth, 
respectively), as are their headwater elevations 
(ranking sixth, tenth, third, and fifteenth). There is 
a gradual increase in annual rainfall from south to 
north, with a notable increase for these river basins 
associated with the orographic effect of the Trans
verse Ranges on El Nino storms. However, the ba
sins of the Transverse Ranges are most distinctive 
in their geology and type of country rock (e.g., Rice 
et al. 1976; Norris and Webb 1990; Luyendyk 1991; 
Hey 1998). The basins lie within and between 
structurally complex east/west trending folds and 
thrust faults with appreciable vertical slip and over
turned beds. The formations are predominantly rel
atively unconsolidated and easily eroded Cenozoic 
sediments of Pliocene through Eocene age. In con
trast, the Peninsular Range to the south and the 
Coast Ranges to the north are older, more resistant 
Mesozoic formations, including intrusive igneous 
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Figure 4. Net sediment yield versus latitude and province for basins of southern and central California rivers having 
drainage areas greater than 300 km2. [Data from table 2.) 

rocks. The Peninsular Range consists of Jurassic 
and Cretaceous plutonic, mostly granitic type rocks 
that are more resistant to erosion, with post-Cre
taceous sediments forming only a thin veneer over 
the plutonic rocks. The southern Coast Ranges are 
elongate topographic features associated with the 
San Andreas fault zone, a major tectonic transform 
noted for its extensive strike slip and absence of 
dip slip. The Salinas River basin lies in a synclinal 
trough to the west of the San Andreas fault that is 
underlain by basement complexes of resistant met
amorphic and plutonic rocks. 

The variation in the yield of sediment with lat
itude (fig. 4) emphasizes the importance of geolog
ical factors in determining erosion along this 
mountainous collision coast. Accordingly, the 
coastal segments were grouped into three provinces 
corresponding to their geological setting: Southern 
Coast Ranges, Transverse Ranges, and Peninsular 
Ranges. A separate unit was added for the Los An

geles urban area with its extensively modified river 
channels. These provinces and their associated riv
ers, sediment fluxes, and net yields are listed in 
table 3. 

The total sediment flux for each province is de
termined by prorating the net yield determined at 
the gage station (table 2) to cover the entire area of 
the basin and then summing the various basin 
fluxes. Where the gage network was incomplete, as 
was the case for some of the small, steep coastal 
areas, the appropriate net yield was estimated from 
that of adjacent basins or combinations of adjacent 
basins, as indicated in notes to table 3. 

The data in table 3 show that the 20 streams in 
this study transport 4.0 x IO6 ton/yr of suspended 
sediment during the dry period and 20.1 x 106ton/ 
yr during the wet period. When the net yield de
termined from these data, representing 72% of the 
total study area, is prorated over the entire 60,300 
km2 area of the study, the suspended sediment dis-
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charge to the sea increases to 9.25 x IO6 ton/yr and 
33.3 x 106/yr, respectively, for the two periods. In 
terms of coast length, this prorated discharge of 
suspended sediment to the sea becomes 12.3 x 
IO3 (ton/km)/yr and 44.4 x IO3 (ton/km)/yr for the 
dry and wet periods, respectively. The Transverse 
Ranges province, with one-quarter of the total area 
of the study, yields between one-half and three-
quarters of the flux of suspended sediment to the 
ocean. The Los Angeles urban area has the lowest 
yield of the four provinces. In terms of geology, it 
is the northernmost part of the Peninsular Ranges 
and, although it receives more rainfall than the 
ranges to the south, its net yield is only ca. 20% 
of that of the Peninsular Ranges province. This low 
yield is apparently the result of the extensive hard 
cover of streets and river channels. 

Episodic Events 

When the three major sediment flux events are tab
ulated and grouped by climate period (table 4), it is 
apparent that, in all cases, the major event during 
the wet period is also the major event for the entire 
period. This is also true for the three major events 

and their sequences, except for the three streams 
with the largest dams relative to their size [Arroyo 
Grande Creek, Santa Maria River, and Tijuana 
River), where the second or third largest events dif
fer in years of occurrence. Table 4 also shows that 
the years having major sediment flux events tend 
to cluster. Water years 1952 and 1958 were the most 
common years for higher flow during the dry pe
riod, while 1969, 1978, 1980, 1983, 1993, and 1995 
were common years for floods during the wet pe
riod, with the largest clusters at 1969 and 1983. 
The major cluster of intense sediment flux events 
in 1969 that followed the long period of low trans
port during the period of dry climate emphasizes 
the abruptness and magnitude of the change in sed
iment-transport regime associated with the mul
tidecadal climate change. Since 1969 and 1983 were 
major events on all rivers, the suspended sediment 
flux and associated sediment yields for these two 
water years are also listed in table 4. Comparison 
of the sums in tables 2 and 4 shows that the sed
iment fluxes during the 1969 and 1983 floods ex
ceeded the average annual flux during the dry pe
riod by factors of 31 and 22, respectively. The 
average sediment flux during the three major 

Table 4. Years of Highest Flux/Yield of Suspended Sediment 

River 

1. Pajaro 
2. Salinas 
3. Arroyo Grande 
4. Santa Maria 
5. Santa Ynez 
6. Ventura 
7. Santa Clara 
8. Calleguas Creek 
9. Malibu Creek 
10. Ballona Creek 
11. Los Angeles 
12. San Gabriel 
13. Santa Ana 
14. San Diego Creek 
15. San Juan Creek 
16. Santa Margarita 
17. San Luis Rey 
18. San Diego R. 
19. Sweetwater 
20. Tijuana 

Total 

Three major events' 

Total 
(1944-1995) 

83, 69, 95 
83, 69, 78 
83, 58, 67 
69, 83, 58 
69, 83, 95 
69, 95, 78 
69, 95, 78 
83, 69, 80 
69, 78, 93 
83, 80, 78 
69, 83, 78 
83, 80, 69 
69, 93, 80 
83, 80, 93 
80, 78, 93 
93, 69, 80 
79, 80, 93 
80, 93, 95 
83, 80, 93 
80, 93, 44 

Dry 
(1944-1968) 

58, 52, 56 
58, 52, 67 
58, 67, 52 
58, 52, 67 
52, 67, 58 
58, 52, 44 
58, 62, 44 
58, 62, 44 
52, 66, 58 
52, 62, 67 
66, 44, 52 
44, 67, 47 
67, 66, 58 
67, 66, 58 
67, 66, 58 
52, 58, 44 
44, 45, 67 
52, 66, 58 
52, 58, 67 
44, 52, 45 

Wet 
(1969-1995) 

83, 69, 95 
83, 69, 78 
83, 95, 93 
69, 83, 95 
69, 83, 95 
69, 95, 78 
69, 95, 78 
83, 69, 80 
69, 78, 93 
83, 80, 78 
69, 83, 78 
83, 80, 69 
69, 93, 80 
83, 80, 93 
80, 78, 93 
93, 69, 80 
79, 80, 93 
80, 93, 95 
83, 80, 93 
80, 93, 95 

1969 water year 

Suspended 
sediment fluxc 

.389 
14.4 

.521 
5.23b 

20.04 
6.03b 

45.8b 

5.68b 

9.88 
.0352 

1.62 
.183 

10.5b 

.356 

.287 
1.04b 

.468b 

.00743 

.00821 

.0181 

122.5 

Net yieldd 

7.1 
13.4 
19.7 
11.6 
99.7 

124. 
111. 
88.5 

363. 
1.5 
7.5 
1.1 
6.6 

11.6 
9.4 
2.0 

.4 

.1 

.7 

.04 

1983 water year 

Suspended 
sediment fluxe 

1.03 
31.7 

1.96 
4.34 

16.3 
2.95 

17.4 
3.77 
2.87b 

.0526 
1.56 
.512 

1.10b 

.493b 

.209b 

1.32 
1.32 
.0196 
.0547 
.358 

89.3 

Net yield1 

18.7 
29.5 
74.2 
9.6 

79.7 
60.6 
42.1 
58.7 

106. 
2.3 
7.3 
3.2 
4.5 

10.4 
6.1 
1.4 
9.2 

.2 
4.6 

.8 

Note. Data from Inman et al. (1998, app. C). 
* By magnitude, highest flux year first. 
b Suspended sediment flux measured by USGS; other data from rating curves. 
c 10h ton. 
* (Ton/yr)/ha. 
c 10fi ton. 
f (Ton/yr)/ha. 
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events on all rivers listed in table 4 exceeded the 
average annual flux for the dry period by a factor 
of 27. 

Comparison of the suspended sediment flux for 
1969 (table 4) with the flux during the dry period 
(table 2) shows that the suspended sediment 
brought to the coast by the flood of 1969 equaled 
or exceeded that for the entire preceding 25-yr dry 
period in 12 out of the 20 rivers. The only excep
tions are rivers with large dams and/or small drain
age areas. The cumulative transport of the six rivers 
(4-9, table 4) draining the Transverse Ranges during 
the 1969 flood exceeded the sum of their average 
annual transport during the dry period by a factor 
of 31, while the storm-generated transport on the 
Santa Clara River alone exceeded the total trans
port during the previous 25 yr by a factor of 2.2. 
These comparisons show that the flood of 1969, 
following a protracted 25-yr dry period with low 
runoff, was a "first flush" event (Clean Water Act 
1990; EPA/NO AA 1993) for fine sediment and as
sociated contaminants in most of these river 
basins. 

Because of its high sediment yield, the Trans
verse Ranges province provides the major contri
bution of sediment discharge to the sea along the 
central and southern California coast. In 1969, the 
streams from the Transverse Ranges (4-9; table 4) 
discharged 93 million tons of suspended sediment 
into the ocean, 76% of the discharge of all 20 rivers. 
When we include the smaller streams in this high-
yield province, the total discharge is even greater. 
For example, the suspended sediment flux from San 
Antonio Creek (between the Santa Maria and Santa 
Ynez Rivers) was calculated for 1969 from the U.S. 
Geological Survey (1998, 1999) measurements and 
found to be 0.72 million tons. The sediment flux 
from the many small, ungaged, streams draining 
the Santa Ynez Mountains coast of the Santa Bar
bara Channel was determined by prorating the av
erage of the net yields of the five adjacent streams 
(5-9, table 4) and was found to be 157 ton/ha for 
1969. This net yield multiplied by the 970 km2 

drainage area of the Santa Ynez Mountains coast 
gives a total suspended sediment flux of 15.2 mil
lion tons for the 110-km-long Santa Ynez Moun
tains coast during 1969. The collective flux of sus
pended sediment load from streams draining the 
Transverse Range in 1969, rounded to the nearest 
million tons, is 109 million tons. As is shown later, 
ca. 100 million tons of this suspended sediment 
converges on the waters of the Santa Barbara 
Channel. 

Bedload, Suspended Load, and Total Load 

The above discussions pertain to the suspended 
sediment transport by streams, which is deter
mined from the depth-integrated measurements of 
suspended load and stream velocity. The total load 
transport also includes the bedload, which is the 
material transported in and above the bed by trac
tion and saltation. Whereas the estimates of sus
pended sediment flux are reasonably accurate and 
easily obtained, the bedload is difficult to measure 
directly and is often inferred from material retained 
in river deltas and debris basins (e.g., Langbein and 
Schumm 1958; Guy 1970; Guy and Norman 1970). 
Once the river discharges into the sea, there are 
significant differences in the transport paths of the 
suspended and bedload sediment. Most of the fine 
suspended sediment moves with the river water 
and flows out over the sea as a spreading turbid 
plume, and the sediment, which is subject to floc
culation and ingestion by organisms, is eventually 
deposited in deeper water (e.g., Gorsline et al. 1984). 
The coarser bedload material remains nearer to the 
river mouth as a submerged sand delta and is later 
transported along the shore by waves and currents 
to nourish the downcoast beaches. The few reliable 
measurements of bedload indicate that it is ca. 
<10% of the total load in large rivers but, in 
smaller, mountainous streams, may be considera
bly more (Richards 1982, p. 106; Meade et al. 1990). 
Kroll and Porterfield (1969) and Kroll (1975) esti
mated bedload as the difference between the total 
load transport calculated by the modified Einstein 
procedure (Colby and Hembree 1955) and the mea
sured suspended sediment flux. They found that 
the percentage of bedload to total load varied with 
streamflow and ranged from ca. 10% to 39% in the 
Santa Maria and Santa Ana Rivers and up to 73% 
in San Juan Creek. Using the same procedure, Wil
liams (1979) found that bedload was ca. 6% of the 
total load for the Santa Clara River over the period 
1968-1975 and that, for these water years, 55% of 
the total sediment transport occurred in a 2-d pe
riod and 92% occurred in less than 2 mo. Consid
ering the size of these rivers and their relatively 
high sand content, it appears reasonable to assume 
that, for rivers with drainage basins greater than ca. 
500 km2, the percentage of bedload relative to the 
total load is ca. 10% and that for smaller streams 
it is ca. 15% or more. 

Although there are no direct measurements of 
total load transport on these rivers, there are mea
surements of the size distribution of the sediments 
and estimates of total load. For example, the hy
drograph for the 1969 flood on the Santa Clara River 
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shows two major streamflow events 1 mo apart. 
The first was on January 25, with a daily stream-
flow rate of 2100 m3/s, followed by another, on Feb
ruary 25, at 2610 in3/s (U.S. Geological Survey 
1999). Williams (1979) lists two "instantaneous" 
measurements of streamflow and suspended sedi
ment characteristics for the January 25 event at 10: 
15 and 17:25, with streamflows of 4620 m3/s and 
1590 m3/s, and suspended sediment fluxes of 422 
ton/s and 113 ton/s, respectively. During the peak 
flood flow (January 25, 10:15) the suspended load 
had a solids concentration of 91 g/L and consisted 
of 9% sand, 51% silt, and 40% clay-sized particles 
(fig. 5). Later in the day (17:25), the concentration 
had dropped to 71 g/L and the size distribution had 
changed to 22% sand, 46% silt, and 32% clay. The 
median diameter of the suspended load at 10:15 and 
17:25 was 12 ^m and 16 /xm, respectively. There 
was no bedload sample available, but surficial bed 
material at that station several years later was 
found to be all sand with a median diameter of 890 
/xm. For the 1969 flood year, Williams estimated 
the total transport of sediment to be 48.4 million 
tons, of which bedload was ca. 5%. Alexander et 
al. (1996) showed that, during the flood of 1983, the 
suspended load of the Santa Clara River was 62% 
sand, 24% silt, and 14% clay-sized materials with 
a median diameter of 95 /xm. The surficial bed ma
terial was all sand with a median diameter of 270 
/xm (fig. 5). There was a higher percentage of fine 
material in suspension in 1969 than in 1983 be
cause the former was a first-flush event for fine 
material following a protracted dry period with lit
tle or no high streamflow. Figure 5 suggests that 
the heavy load of fine sediment carried by the 1969 
flood had accumulated as stream and valley fill dur
ing the preceding dry climate and was abruptly 
eroded from the drainage basin during the onset of 
flooding. This suspended flood load included much 
of the fine sand component of the bed material, 
leaving a coarse residual on the bed. Much less fine 
material was available for subsequent flood events, 
such as 1983, so that their suspended load was 
coarser and closer in size to the bed material. Initial 
fining of the suspended sediment load and coars
ening of the bed material during floods was ob
served and studied during the experimental flood 
on the Colorado River in 1996 (Rubin et al. 1998). 

Soil Erosion and Sediment Yield 

The sediment yield derived from the suspended 
sediment flux of the rivers (table 2) was compared 
(table 5) with soil erosion measurements obtained 
from the database of the National Resources In-
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Figure 5. Size distribution of suspended load (open dot] 
and surficial bed material (closed dot] in the Santa Clara 
River at Montalvo gage station on January 25, 1969 (Wil
liams 1979; bed sample composite of 1971, 1975), and 
March 2, 1983 (Alexander et al. 1996). 10:25 and 17:25 
indicate sampling time on January 25, 1969. 

ventory (NRI) of the U.S. Department of Agricul
ture. This database utilizes the Revised Universal 
Soil Loss Equation described by Renard et al. (1997). 
The database tabulates soil losses and estimated 
annual sheet and rill erosion for nonfederal agri
cultural lands, including cropland (cultivated and 
noncultivated), pastureland, and rangeland. The 
sums of the erosion of agricultural lands listed in 
the NRI survey ending in 1992 are listed in table 
5 (col. 4). 

In order to obtain a yield rate from soil erosion 
that is comparable to that based on the sediment 
flux in rivers, it was necessary to estimate an ero
sion rate for the unreported nonagricultural (fed
eral) land in the basin. We assumed that the NRI 
erosion rate for rangeland in the same basin would 
be a sensible estimate for the remaining land in the 
basin. These rates are listed in table 5 (col. 5). Ac
cordingly, the estimates for the remaining non-
agricultural land, based on the erosion rate for 
rangeland, were calculated and are listed in column 
6 of table 5. The total erosion for the basin is taken 
as the sum of the erosion of agricultural and non-
agricultural land. Table 5 includes data from all 
basins in this study for which the boundaries of the 
USGS and the USDA-NRI survey coincided with
out overlap and/or were not mostly urban. 
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Continuity of sediment transfer from basin ero
sion to the sediment flux in rivers is not expected 
to be high, particularly for larger basins where sed
iment storage may occur on many different spatial 
and time scales (e.g., Schumm 1977; Richards 1982; 
Meade et al. 1990; Meade 1996; Allison et al. 1998). 
A measure of the continuity is given by the "sed
iment delivery ratio" (Roehl 1962), the percentage 
of the total basin soil erosion (here taken as the 
gross yield in table 5| transported to the sea as river 
sediment flux (here taken as the net yield in table 
2). 

Table 5 shows that the sediment delivery ranges 
from 7% to 142%, with the highest ratios for basins 
(6-8, table 5| in the Transverse Ranges and San Di
ego Creek (basin 14) in the Peninsular Ranges. San 
Diego Creek basin has the smallest area, which in 
part accounts for the higher delivery ratio (e.g., 
Richards 1982). However, it is unusual for basins 
as large as the others (-900-4000 km2) to have de
livery ratios of 100% and above. This could be ex
plained as follows. Assume that soil erosion in 
terms of a gross yield G applies everywhere in the 
basin except to the stream channel and its closely 
adjacent valley fill, whereas the sediment delivery 
to the ocean is based on the sediment flux measured 
at a coastal gage station and expressed in terms of 
a net yield iV. Then consider the following condi
tions: (1) In the long term, valley fill and stream 
cutting nearly balance, and N <G } (2) during dry 
climate, there is valley fill with little stream cut
ting, and iV <§: G; (3) during wet climate, stream cut
ting exceeds valley fill, and N > G . 

It is suggested that conditions 1, 2, and 3 are 
representative of the erosion, transport, and depo-
sitional patterns in our 20 basins for the total, dry, 
and wet climate periods respectively. Delivery ra
tios (table 5) calculated from net yields for total, 
dry, and wet periods (table 2) give N and G limits 
in agreement with these conditions (assuming gross 
yield does not vary widely from that for the wet 
period). Further, it is known that there is excep
tional stream cutting associated with the high run
off in the wet period (e.g., Stow and Chang 1987; 
Chang and Stow 1989; Trimble 1997). 

Summary and Discussion 

The flow and sediment flux of the streams of cen
tral and southern California record the effects of 
decadal scale climate changes, with a dry climate 
from 1944 to 1968 followed by a wet climate from 
1969 to 1995 and extending into the present (fig. 
3). These climate changes are in general agreement 
with the PNA pattern that has been shown to in

fluence climate and coastal fisheries. The dry to 
wet climate pattern changes with latitude, with 
Alaska and California tending to be out of phase 
with Washington and Oregon (Latif and Barnett 
1994, 1996; Cayan 1996; Zhang et al. 1997; Barnett 
et al. 1999). The PNA effect also influences the 
coastal fishing for anchovy and salmon (Baumgart-
ner et al. 1992; Holmgren-Urba and Baumgartner 
1993; Mantua et al. 1997). 

The wet period of PNA involves flurries of strong 
El Nino events accompanied by severe storms and 
extensive runoff along the coast of central and 
southern California. The mean sediment flux of the 
rivers during the wet period exceeds that during the 
dry period by a factor of about five when summed 
for all rivers. Within the wet period, strong El Nino 
events with a series of cluster storms occur every 
3-7 yr, and the average sediment flux caused by the 
three largest of these events is 27 times greater than 
that during the preceding dry period. 

The type of country rock and its tectonic setting 
were found to be important factors in determining 
the rate of sediment yield of the basins. The Trans
verse Ranges province, with its thrust-faulted, over
turned formations of Cenozoic sediments, provided 
by far the greatest yield of sediment (fig. 4; table 
3). This province, with one-quarter of the total area, 
yields over one-half the measured sediment flux of 
all rivers. The prorated net yield calculated from 
table 3 for the 15,600 km2 Transverse Ranges prov
ince was 2.7 (ton/yr)/ha for the dry period and 12.3 
(ton/yr)/ha for the wet period. In contrast, the Los 
Angeles urban area, with its hard covered streets 
and river channels, has the lowest yield of 0.21 and 
1.2 (ton/yr)/ha for the dry and wet periods, 
respectively. 

The most remarkable aspect of the dry to wet 
climate fluctuation was the abruptness of the 
change and the magnitude of the sediment flux that 
occurred. The sediment transported to the sea by 
the Santa Clara and Ventura Rivers during the sin
gle 1969 flood year exceeded the total transport of 
these rivers during the preceding 25-yr dry period. 
In fact, the 1969 sediment transport for most of the 
20 rivers exceeded or equaled the total flux during 
the dry period. 

In this regard, it is of interest to consider the 
magnitude of the sediment transported from the 
many high-yield basins whose sediment discharges 
converge on and enter the waters of the Santa Bar
bara Channel. The discharge from the Santa Clara 
and Ventura Rivers and Calleguas Creek, as well 
as that from the many small streams draining the 
Santa Ynez Mountains (fig. 6), all enter the channel 
waters directly. Bowen and Inman (1966) found that 

o b 

0002890



266 D. L. I N M A N AND S. A. J E N K I N S 

Pt. Buchon 

35° — 

ZO 40 60 km 

Pf. Conception 

3 4 ° -

27 

San ta Ba rba ra Channe l 

121° 

San Miguel Is. S T ^ - j ^ __^ ' 
\ ^ ^ ^ Santa Cruz Js. 

I I 
120° " S 0 

Pt Dume 

Figure 6. Suspended sediment flux (millions of tons) entering the waters of the Santa Barbara Channel from streams 
draining the Transverse Ranges during the flood of 1969. Streams identified by number in table 1; 4a is San Antonio 
Creek. 

much of the sand from the rivers draining the 
Transverse Range north of Point Conception is 
transported to the south and around Point Concep
tion. In addition, subsequent satellite imagery (e.g., 
Thornton 1981; B. M. Hickey and N. B. Kachel, 
unpublished data) shows that there is conspicuous 
river pluming from the four streams north of Point 
Conception and that the turbid material is carried 
south to the Santa Barbara Channel area by the 
California Current. 

The collective flux of suspended sediment load 
entering Santa Barbara Channel in 1969 was 100 
million tons (fig. 6). This total flux includes sedi
ment discharges from streams 3-8 (table 4), plus 
San Antonio Creek and the many small streams of 
the Santa Ynez Mountains coast (see "Episodic 
Events"). The total of 100 million tons is suspended 
sediment load. Four of these streams (table 4) with 
63 % of the suspended sediment flux were measured 
directly by USGS and not subject to statistical error 
from the rating curves. Assuming that the unmea
sured bedload is 10%-15% of the total load gives 

a total load transport of sediment into the Santa 
Barbara Channel in 1969 of ca. 115 million tons. 

The 1969 flood, following 25 yr of low runoff, 
was a first-flush event for fine sediment in these 
river basins, and the proportion of fine sediment in 
the suspended load is significantly larger than in 
subsequent floods. For the Santa Clara River, the 
fine material (silt and clay <62 /xm) was ca. 85% of 
the suspended sediment load for 1969, in contrast 
to 35% for 1983 (fig. 5). This means that in 1969, 
ca. 39 million of the 46 million tons of suspended 
sediment flux of the Santa Clara River was fine 
material. Other rivers draining the Transverse 
Range are smaller, indicating that the overall per
centage of fine material would be lower for the 
range as a whole. Assuming that fine material (<62 
/xm) averages 65% of the suspended sediment for 
all of the rivers draining the range, ca. 65 million 
tons of fine sediment entered the ocean edge of the 
Santa Barbara Channel in 1969. 

This flux of fine sediment also entrained soil or
ganic material and associated agricultural chemi-
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cals, including pesticides and fertilizers (Chiou et 
al. 1983; Cross et al. 1992). For certain organochlo
rine pesticides, peak usage occurred during the dry 
period of 1944-1969. For example, D D T production 
and usage peaked during the 1960s (Study of Crit
ical Environmenta l Problems 1970), and the appli
cations to agricultural lands over the 25 yr of low 
runoff were available to the first-flush events of 
January and February 1969. Agricultural soil 
brought to the sea by rivers during the floods of 
1969 likely contr ibuted to the high concentrat ions 
of D D T residues subsequently measured in the zoo
plankton (McClure and Barrett 1972), fish (Cox 
1972), and seabirds (Anderson et al. 1975) of the 
Southern California Bight. 
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Abstract 

Lake trout fry {Salvelinus namaycush) were exposed in laboratory experiments to two wastewater treatment poly
mers, one anionic (MagnaFloc® 156) and one cationic (MagnaFloc® 368; Ciba Speciality Chemical), to determine if 
these chemicals which are used and discharged by mining operations in Canada's North pose a significant hazard to 
juvenile fishes. The cationic polymer was substantially more toxic to lake trout fry than the anionic polymer, with 
96-h LC50 estimates of 2.08 and >600 mg/l, respectively. Separate 30-d exposure experiments yielded no observed 
and lowest observed effect concentrations, respectively, of 0.25 and 0.5 mg/l for MagnaFloc® 368, and 75 and 
150 mg/l for MagnaFloc® 156. In both cases, behavioural responses, especially startle response, were the most sensitive 
test endpoints. Histopathological assessment revealed that gill pathology appeared within a few days of exposure to 
both polymers, apparently as a result of localized hypoxia. Acute {4 d) effects included cloudy swelling of epithelial cells, 
increased gill vascularization, and thickening and shortening of the gill lamella. Chronic (30 d) polymer exposure pro
duced only slightly greater pathological effects than acute exposure, with comparable responses observed only at 
>1.0 mg/l MagnaFloc® 368 and 150 mg/l MagnaFloc® 156, suggesting that the fish displayed some level of both behav
ioural and physiological adaptation to the respiratory stress imposed by the two polymers. 
© 2005 Elsevier Ltd. All rights reserved. 

Keywords: MagnaFloc®; Polyelectrolyles; Diamond mining effluent; Gill hislopathology 

1. Introduction 

Synthetic polymers are routinely used in the treat
ment of industrial wastewaters prior to the discharge 
of effluents to the environment. Industries where this 
practice is commonplace include mining, pulp and paper 

Corresponding author. Tel.: +1 306 966 7444; fax: +i 306 
931 1664. 

E-mail address: karslen.liber@usask.ca (K. Liber). 

milting, municipal water treatment, textiles production, 
and oil recovery (Kurenkov, 1997; Siyam, 1997). The 
Ekati™ diamond mine in Canada's Northwest Territo
ries, for example, has used such polymers to treat its 
effluent since the mine started operation in the fall of 
1998. 

Despite the common use of polymers in wastewater 
treatment, and the huge volume of these chemicals used 
and discharged to the receiving environment, very little 
information exists on their toxicity to aquatic organ
isms, or even on the actual volume or mass of chemicals 
discharged. As an example, in 1999-2002 the Ekati™ 

0045-6535/$ - see front matter © 2005 Elsevier Ltd. All rights reserved, 
doi: 10.1016/j.chemosphere.2005.03.004 
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diamond mine used two polymers, MagnaFloc 156® 
and MagnaFloc 368® (Ciba Specialty Chemicals, 
Suffock, VA, USA) at rates of 75-140 g/ton and 
55-90 g/ton of kimberlite ore, respectively, to clarify its 
processed kimberlite effluent, and discharged approxi
mately 4-6 million m3 of tailings (2.6-3.5 million m3 

of liquid wastewater) per year (Ekati, 2003). At such 
rates of use and discharge, very little polymer needs to 
be in the free or reactive state to potentially have adverse 
impacts on aquatic biota in the receiving environment. A 
recent study by de Rosemond and Liber (2004) showed 
that reactive polymer in the Ekati™ effluent resulted in 
chronic toxicity to Ceriodaphnia dubia, and that as little 
as 10 (ig/1 of reactive polymer needed to be present in 
solution (<0.1% ofthe added level) for significant repro
ductive impairment to occur. 

Polymers are added to industrial wastewater to facil
itate the settling and removal of suspended particles. 
These polymers are generally polyelectrolyles that desta
bilize effluent suspensions, thus allowing suspended par
ticles to condense and settle. Cationic polymers, such as 
MagnaFloc 368®, function primarily as coagulants and 
adsorb to the surface of negatively charged particles thus 
neutralizing electrostatic surface charges. Anionic poly
mers, such as MagnaFloc 156®, function primarily as 
flocculants and thus bind together suspended particles 
into higher molecular weight aggregates that more read
ily settle out of solution (Schwoyer. 1981). Clearly, such 
surface reactive chemicals could theoretically bind to 
and impair important biological surfaces and ligands 
such as the gills offish. 

A review of the available literature revealed that very 
little information exists on the toxicity of MagnaFloc 
156® and 368®, or even similar polymers, to aquatic 
organisms. In general, cationic polymers appear to be 
more toxic than anionic polymers (Biesinger and Stokes. 
1986; Goodrich et al., 1991; de Rosemond, 2002) and 
fish appear to be slightly less sensitive to either class of 
polymer than crustaceans, such as daphnids (Cary 
etal., 1987; Hall and Mirenda, 1991). However, fish data 
primarily exist for only two commonly used test species, 
rainbow trout {Oncorhynchus mykiss) and fathead min
now {Pimephales promelas). Only one toxicity study 
(Biesinger et al., 1976) appears to exist for key fresh
water fish species native to Canada's North (such as lake 
trout, Salvelinus namaycush) where mining activities and 
associated wastewater polymer use are commonplace. 
Furthermore, little additional data exist regarding mech
anisms of toxicity in any species. 

The objective of the research described here was to 
begin to fill this data gap by describing the acute and 
chronic toxicity of two common wastewater treatment 
polymers (one anionic, MagnaFloc 156®, and one cat
ionic, MagnaFloc 368®) to lake trout {Salvelinus namay
cush) fry in separate 4-d (static) and 30-d (static-renewal) 
tests. 

2. Methods 

2.7. Test organisms and dilution water 

The lake trout fry used in the present study were ob
tained from the Provincial Fish Culture Station, 
Saskatchewan Environment, Fort Qu'Appelle, SK, Can
ada. The original eggs were obtained from mature adult 
fish captured in White Swan Lake, central Saskatche
wan, in early October, 2002. The eggs were fertilized in 
the field using a dry fertilization method and reared at 
the fish culture station until obtained for use in the pres
ent study. Fry were transported to the University of Sas
katchewan on March 6, 2003, and acclimated to the test/ 
dilution water. The acute and chronic toxicity tests were 
initiated on March 13 and 26, 2003, respectively. 

The culture and dilution water used in this experi
ment came from Ciuff Lake, SK, a 341-ha lake located 
near COGEMA Resources Inc.'s northern Saskatche
wan uranium mine. The lake was considered representa
tive of the type of waters that support both lake trout 
and mining activities in northern Canada. This water 
source was also known to have negligible background 
contamination and had been used successfully in other 
chronic toxicity work with lake trout in our laboratory. 
The water from Cluff Lake was transported to Saska
toon in two 170-1 plastic drums once every two weeks. 
Prior to use, the water was vacuum filtered through #4 
Whatman® filter papers, 20-25 nm (Whatman Interna
tional Ltd., Maidstone, England), to remove most 
suspended solids and biota, acclimated to test tempera
ture (10 ± 1 0C), and aerated overnight. 

2.2. Test compounds 

Both the acute and chronic toxicity tests were con
ducted with two polymers, one anionic (MagnaFloc® 
156) and one cationic (MagnaFloc® 368; Ciba Speciality 
Chemical, Suffock, VA, USA). MagnaFloc® 368 is 
a coagulating polydimethyldiallylammonium chloride 
(poly-DADMAC) polymer, whereas MagnaFloc® 156 
is a flocculating sodium acrylate polyacrylamide 
(PAM) copolymer. 

2.3. Experimental design and test conditions 

The acute toxicity of the two polymers to lake trout 
fry was evaluated in 96-h static tests where fry were 
placed in 2 1 of exposure solution in 4.9-1 polypropylene 
containers. The test protocol followed Environment 
Canada (2000) as much as possible. There were five 
treatment concentrations with four replicates of 10 fry 
each. Solutions were aerated and routine water quality 
monitored daily. Fish were fed twice daily with ground 
First Starter® trout food (Silver Cup Feeds, Nelson & 
Sons, Murray, SD, USA) al a rate of approximately 
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4% of their body weight per day. Survival was assessed 
daily and dead organisms removed when found. Sur
vival and changes in gill histology at 96 h were the pri
mary endpoints. The no observed and lowest observed 
effect concentrations (NOECs and LOECs) were calcu
lated by one-way analysis of variance (ANOVA) using 
SigmaStat version 3.0 (SPSS, 2003). Median lethal con
centrations (LC50s) were estimated using the Trimmed 
Spearman-Karber method (Hamilton et al.. 1977). 

Chronic polymer toxicity was assessed in 30-d static-
renewal tests, following as closely as practical the Envi
ronment Canada (1998) protocol for early life stage tests 
with salmonids. Test vessels consisted of 4.9-1 high den
sity polyethylene containers with 2 1 of water. All test 
vessels were individually aerated using 0.7 mm dia. 
Tygon® tubing and housed in a controlled environment 
chamber at 10 ± 1 0C with a 16 h:8 h lighl:dark photope-
riod. Separate timer-operated lights created low inten
sity lighting for 30 min before and after the main lights 
turned on/off, thus creating short dawn and dusk 
periods. 

The experimental design for both MagnaFloc 156® 
and 368® consisted of five polymer treatments and an un
treated control with four replicates each. There were 10 
fish per replicate and the fish loading density never ex
ceeded 0.5g/l/d. The nominal polymer concentrations 
were 19, 38, 75, 150, and 300 mg/l and 0.063, 0.125, 
0.25, 0.50, and 1.0 mg/l for MagnaFloc 156® and 368®, 
respectively. Control and test solutions were changed 
every 2 d over the 30-d test period by carefully transfer
ring fish to clean 4.91 containers holding 2 1 of new test 
solution. Every 24^18 h, fry were monitored and obser
vations recorded on general behaviour, mobility/activity, 
respiration, and integument condition/pigmentation. 
Dead fry were removed and processed for later histo
pathological assessment as described below. Fish were 
fed a diet of First Starter® (days 0-14) or BioDiet® (days 
15-30) trout food (Silver Cup Feeds) at a rate of approx
imately 4% of their body weight per day. 

2.4. Sampling and lest endpoints 

At termination ofthe chronic test, most surviving fish 
were anaesthetized using MS-222 (tricaine methanesul-
phonate, Argent Chemical Laboratories, Redmond, 
WA, USA) and their total lenglh and dry weight deter
mined (dried al 60 0C for 24 h). Five fish from each 
treatment were set aside for histological assessment (de
scribed below). General test endpoints consisted of sur
vival, growth and behavioural observations. Survival 
and growth among treatment and control fish were sta
tistically compared using one-way ANOVA followed by 
a Dunnetts test for multiple pair-wise comparisons to 
the control (a = 0.05; SPSS, 2003). Survival data were 
arcsine square root transformed prior to statistical ana
lysis. Behavioural responses (e.g., respiratory effort, 

startle response) were noted daily, ranked on a scale 
from 0 to 4, and statistically compared using a Krus-
kal-Wallis one-way ANOVA on ranks followed by a 
Dunn's tests for multiple comparisons to the control 
(a = 0.05). 

Dissolved oxygen (DO) and temperature were mea
sured in all lest chambers every 2 d, before and after 
each water change, with an Orion Dissolved Oxygen 
Meter Model 370 (Orion Research, Beverly, MA, 
USA). Samples for olher routine water quality analyses 
were collected every 4 d, before and after water changes. 
Two replicates from each treatment were sampled for 
measurement of pH, alkalinity, hardness, and ammonia. 
pH was measured with an Orion PerpHecT LogR Meter 
Model 370 (Orion Research), and ammonia was mea
sured on a Beckman Coulter DU 640™ spectrophoto
meter (Beckman Instruments, Fullerton, CA, USA). 
Water hardness and alkalinity were measured with a 
Hach Digital Titrator Model 16900 (Hach Company, 
Loveland, CO, USA). Water samples were not analyzed 
for actual polymer concentrations since practical analy
tical methods for these chemicals were not available. All 
results are therefore based on nominal exposure 
concentrations. 

2.5. Histology 

A subset of juvenile lake trout was collected from 
each treatment concentration of MagnaFloc 156® and 
368®, and the respective controls, for histological assess
ment. Fish were randomly chosen from each of four rep
licate containers (at least one fish per container) to 
provide four and five fish per treatment group for the 
acute and chronic study, respectively. Since all lake 
trout in the highest MagnaFloc 368® exposure group 
(6.4 mg/l) in the acute study died within 24 h before they 
could be fixed for histology, no analyses were completed 
for this group. However, fish that died at approximately 
48 h were collected from the 600 mg/l MagnaFloc 156® 
and 3.2 mg/l MagnaFloc 368® treatment groups {n = 2 
each) within minutes of death. All live fish were anaes
thetized with MS-222, fixed in Bouin's fluid (picric 
acid-formalin-acetic acid mixture, Ricca Chemical 
Co., Arlington, TX, USA) for 24 h, and then processed 
for histology where two 5-^m sections per fish per slide 
were stained with hematoxylin/eosin. 

Gill, liver, kidney and gonad hislopathology were 
evaluated in blind fashion using an Olympus BH-2 
microscope at lOOOx magnification. Each hislopathol
ogy parameter was quantitated in three different views 
per slide. Gill hislopathology was evaluated by quanti-
tating the number of cells per view with pyknosis (cells 
with condensed nuclei and indicative of apoptotic cell 
death), cloudy swelling (swollen, diffusely-stained cyto
plasm/nuclei and indicative of likely necrotic cell death), 
and hyaline degeneration (cell degeneration with 
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intensely eosin-stained droplet in cytoplasm and indica
tive of severe necrotic cell death). Also, the number of 
capillaries and the number of mucous cells were quanti
tated in each view. Gill lamellar thickness and height 
were measured using digital image size analysis of micro
graphs taken at 500x magnification using Scion Image 
4.02 (Scion Corporation, Frederick, MD, USA). All 
views were averaged for each fish and the mean value 
used in statistical evaluations. Liver, kidney and gonad 
tissues were evaluated by quantitating pyknosis and 
qualitatively noting any structural or developmental 
abnormalities. Differences between control and treated 
fish were compared using one-way ANOVA followed 
by modified Bonferroni posteriori tests using Sigma
Stat® 3.0 (SPSS, 2003). Differences were considered sig
nificant if p ^ 0.05. 

polymer, MagnaFloc 156®. MagnaFloc 368® had a 96-
h LC50 of 2.08 mg/I, whereas an LC50 could not be 
estimated for MagnaFloc 156®; the highest tested Mag
naFloc 156® concentration of 600 mg/l elicited only 5% 
mortality, despite the observation that the water became 
more viscous at Ssl50 mg/l (Table 1). Routine water 
quality variables were generally unaffected by the 
polymer treatments and were always within acceptable 
limits (mean ± SD: temperature 9.9 ± 0.1 0C; DO 9.7 ± 
0.4 mg/l; hardness 76 ± 2 mg/l as CaCOs; alkalinity 
82 ± 7 mg/l as CaC03; pH 7.8 ± 0.2). The only influence 
on water quality was an increase in alkalinity and a de
crease in pH at the 600 mg/l MagnaFloc 156® treatment 
(alkalinity up to 98-123 mg/l as CaCOg; pH down to 
7.2-7.3). 

3.2. Chronic toxicity 

3. Results 

3.1. Acute toxicilv 

The cationic polymer, MagnaFloc 368®, was sub
stantially more toxic to lake trout fry than the anionic 

General water quality remained within accept
able limits throughout the 30-d experimental period 
(Table 2). The mean water temperature ranged from 
9.6 to 10.2 0C and the mean DO concentration varied 
from 9.6 to 10.0 mg/l. Unfortunately aeration to two 
replicate test vessels at the highest MagnaFloc 156® 

Table 1 
Acute toxicity data for 

Polymer 

MagnaFloc 156® 
MagnaFloc 368® 

two wastewater treatment 

LC50 (95% CL)a 

(mg/l) 

>600 
2.08(1.89-2.29) 

polymers in 96-h 

NOECh 

(mg/i) 

600c 

1.6 

static toxicity tests with lake 

LOEC11 

(mg/l) 

>600 
3.2 

trout fry (Salvelinus namaycush) 

Percent mortality at 
NOEC/LOEC 

5/-
18/93 

11 Median lethal concentration and associated 95% confidence limit in parenthesis. 
b No observed and lowest observed effect concentrations. 
c Maximum concentration that would go into solution. Above 600 mg/l, solution became "gel-like". 

Table 2 
Mean water qualily summarized over the duration of the two 30-d polymer toxicity tests with lake trout fry (Salvelinus namaycush) 

Variable 

Temperature (0C) 
Dissolved oxygen (mg/l) 
Alkalinity (mg/l as CaCO?) 
Total hardness (mg/l as CaC03) 
pH (pH units) 
Total ammonia (mg/l) 

MagnaFloc 156® 

New water 

10.2 ±0.1 
9.8 ± 0.2 
7 5 ± 4 b 

76 ±1 
7.8±0.1 c 

BDLd 

test 

Old water 

9.8 ±0.1 
9.6 ± 0.2ri 

8 7 ± 5 h 

79 ± 3 
7.6 ± 0.2" 

4.11 ±0.29 

MagnaFloc 

New water 

10.2 ±0.0 
10.0 ±0.1 

74 ± 1 
75 ±1 

7.7 ± 0.2C 

BDLd 

368® test 

Old water 

9.6 ±0.1 
9.9 ±0.1 
84 ±1 
79 ±1 

7.6±0.1 c 

3.96 ±0.19 

Dala are means of all individual treatment means ± standard deviation of the means measured at both the beginning (new water) and 
end (old water) of all 2-d water renewal periods. 

a The mean DO level in old water at the highest polymer treatment was calculated without the low values present on day 29 when 
aeration lo two test vessels failed. On that day, the DO level dropped lo 5.1 ± 0.2 mg/l in those two vessels. 

b Mean alkalinity increased with increasing polymer concentration. The difference between the conlrol and the highest polymer 
treatment was approximately 11 mg/I. 

c Mean pH showed a small increase with increasing polymer concentration. The difference between the control and the highest 
polymer treatment was approximately 0.4-0.5 units. 

d Below the detection limit of 0.10 mg/l total ammonia. 
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treatment failed on day 29 o f the 30-d test, resulting in a 
drop in DO concentralion in these vessels to 
5.1 ± 0 . 2 mg/l. Alkalinity increased marginally with 
increasing concentration of MagnaFloc 156®, and 2-d 
old water always had higher alkalinity than new water, 
most likely as a result of food addition. Overall, mean 
alkalinity ranged from 74 to 87 mg/l as C a C 0 3 . Mean 
waler hardness remained constant across all polymer 
treatments at 76-79 mg/l as C a C 0 3 . Mean pH displayed 
a small increase with increasing concentration of both 

Table 3 
Final survival, lotal length, and dry weight (mean ± standard 
deviation) of lake trout fry (Salvelinus namaycush) exposed to 
different polymer concentrations for 30 d in static-renewal tests 

Treatment 
(mg/I) 

Magna Plot 
Control 
19 
38 
75 
150 
300 

Magna Floe 
Control 
0.063 
0.125 
0.25 
0.5 
1.0 

Survival 

(%) 
756® 

100 ± 0 
97.5 ± 5.0 
100 ± 0 
100 ± 0 

95.5 ±5.8 
57.5 ± 29.9;i 

368® 
97.5 ±5.0 
92.5 ±9.8 
97.5 ±5.0 
97.5 ±5.0 
97.5 ±5.0 
80.0 ±8 .2 ' 

Total length 
(mm) 

48.13 ±2.04 
48.73 ±4.26 
48.71 ± 3.06 
48.93 ± 2.85 
47.27 ±3.19 
48.36 ± 3.55 

49.01 ±2.82 
50.01 ± 2.80 
49.50 ± 2.07 
49.60 ± 3.26 
49.19 ±3.22 
47.26 ± 3.63 

Dry weight 
(mg) 

112± 15 
117 ±29 
114 ±26 
117 ±22 
105 ±20 
116 ±28 

1I8±21 
126 + 27 
121 ±19 
125 ±26 
122 ±31 
113 + 33 

* Significantly different from the control (p = 0.029). 
a Aeration to two replicates of this treatment failed on day 29 

of the 30-d study. The majority of the observed mortalities (12 
out of 16) occurred on day 29, most likely as a resull of lack of 
aeration (the remaining four fish died on days 2-6). Estimated 
mortality at this treatment excluding these accidental deaths 
was 87.5 ±12.6 (not statistically different from the control; 
p = 0.212). 

polymers, ranging from a low of 7.3-7.4 in the controls, 
to a high of 7.8-7.9 in the highest polymer treatments. 
Total ammonia increased from below detection 
( O . I O mg/l) to approximately 4 mg/l over the 2-d water 
renewal periods, most likely as a result of food addition. 
Although this level was somewhat high, there was no 
indication that it adversely affected the control fish. 

There were no significant effects on survival of lake 
trout fry in any o f the MagnaFloc 156® treatments that 
could be attributed to polymer toxicity. The high mor
tality observed in the highest MagnaFloc 156® treat
ment was attributed to aeration failure on day 29; 
excluding these accidental deaths, mortality at this treat
ment was not significantly different from the control 
{p = 0.212; Table 3). Survival was significantly reduced 
at the highest MagnaFloc 368® treatment of 1.0 mg/l, 
but not at lower concentrations. Mean lengths and 
weights offish were unaffected at any o f the tested poly
mer concentrations {p ^ 0.613 and p > 0.076 for Mag
naFloc 156® and 368®, respectively; Tabic 3). 

Daily observations revealed that fish behaviour was 
affected at polymer concentrations below those that af
fected survival and growth (Table 4). The general activ
ity and swimming behaviour offish at MagnaFloc 156® 
concentrations ^ 1 5 0 mg/l were significantly attenuated 
(p < 0.001). "Gulp ing" (laboured ventilation with rhyth
mic mouth opening) and startle response were slightly 
altered at the 75 mg/l treatment, however, only re
sponses at ^ 1 5 0 mg/l were significantly different from 
the control ip ^ 0.001). MagnaFloc 368® did not influ
ence undisturbed fish behaviour at the concentrations 
tested, but startle response was significantly reduced at 
concentrations ^ 0 . 5 mg/l {p ^ 0.001). 

3.3. Gill hislopathology 

Acute toxicity tests: exposure of juvenile lake trout to 
^ 0 . 8 mg/l MagnaFloc 368® for 96 h caused a significant 

Table 4 
Behavioural observations of lake trout fry (Salvelinus namaycush) exposed to different polymer concentrations for 30 d in static-
renewal tests 

Observation endpoint MagnaFloc 156® MagnaFloc 368® 

General activity 

Swimming behaviour 

Respiration/opercuiar 
movement 

Startle responsea 

Fish at 300 mg/l generally stayed 
motionless near the bottom of the test vessels 
Substantially decreased mobility at ^ 150 mg/l 
(likely due lo increased water viscosity) 

Intense "gulping" at ^150 mg/I; light to 
moderate gulping at 75 mg/l compared 
to the control where gulping was absenth 

Very little to no startle response at ^ 150 mg/l; 
fish at 75 mg/l less responsive than controls 

Normal at all treatments 

Normal at all treatments, except for 
dying fish at the 1.0 mg/l treatment which swam in a 
spiral or circular fashion prior lo death 
Normal at all treatments 

Fish at ^0.5 mg/l displayed lower startle activity lhan 
conlrol fish 

a Fish response lo gentle tapping on the side of the test vessel. 
b Gulping = laboured or rapid ventilation with rhythmic mouth opening. 
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Table 5 
Acute gill hislopathology of lake trout fry (Salvelinus namaycush) exposed aqueously to an anionic (MagnaFloc 156®) or cationic 
(MagnaFloc 368®) polymer (evaluated at lOOOx magnification) 

Trealmenl 

MagnaFloc 756® 
Control (n = 4) 
300 mg/l (n = 4) 
600 mg/l (n = 5) 
600 mg/l (n = 2) 

MagnaFloc 368® 
Control (n = 4) 
0.8 mg/l (n - 4) 
1.6 mg/l {n= 4) 
3.2 mg/l (n = 4) 
3.2 mg/l (n = 2) 

Sampling time 
and status 

96 h (live) 
96 h (live) 
96 h (live) 
48 h (dead) 

96 h (live) 
96 h (live) 
96 h (live) 
96 h (live) 
48 h(dead) 

Pyknosis3 

1 ±1 
2 ± 2 
1 ±1 
1 ±1 

1 ±1 
1 ± 0 
1 ±1 
1 ± 1 
1 ± 1 

Cloudy 
swelling" 

10±5 
27 ± 5 " 
22 ±14 
32 ±34 

6 + 1 
51 ± 9 " ' 
41 ± 9 " 
23 ± r 
50 ± 1 6 " 

Capillaries3 

3 ± 1 
5 ± 3 
5 ± 1 
7 ± r 

5 ± 2 
5 ± 1 
7 ± 2 
9 ± r 
3 + 1 

Lamellar 
thickness (mm) 

0.33 ± 0.06 
0.31 ±0.04 
0.34 ± 0.04 
0.52 ±0.16* 

0.31 ±0.04 
0.33 ± 0.05 
0.28 + 0.04 
0.53 ± 0 . 0 3 ' " 
0.58 ±0.17* 

Lamellar 
height (mm) 

0.61 ±0.07 
0.53 ±0.10 
0.53 ± 0.08 
0.30 ±0.21* 

0.59 ±0.15 
0.55 + 0.06 
0.68 ±0.14 
0.19 ±0.09* 
0.16 + 0.09' 

Recently dead trout in the polymer-exposed groups were sampled at 48 h, while the remainder were alive and sampled at the end of the 
96-h exposure period. Data are mean ± standard deviation. 

*p ^ 0.05, " p ^ 0.005, " V ^ 0.001 compared to control values in modified Bonferroni posteriori tests after one-way ANOVA. 
a Number of cells or capillaries per view. 

increase in the number of gill cells that exhibited cloudy 
swelling compared to control gills (Tabic 5; Fig. 1). 
Exposure to 300 mg/l MagnaFloc 156® for 96 h also 
caused a significant increase in the number of gill cells 
with cloudy swelling (Table 5; Fig. 1). A similar increase 
was observed at 600 mg/l, but this was not statistically 
significant {p = 0.170). The only gill cell type that was 
undergoing cloudy swelling was epithelial cells (Fig. 1). 
Exposure to both MagnaFloc 156® and 368® for 96 h 
did not affect the number of cells exhibiting pyknosis 
{p = 0.809 and p = 0.830, respectively; Table 5; Fig. 1), 
or hyaline degeneration (data not shown since this was 
not detected with sufficient frequency to be biologically 
significant). 

The number of capillaries was significantly increased 
in the gills offish that died at 48 h of exposure to Mag
naFloc 156® and after 96 h of exposure to MagnaFloc 
368®, compared to corresponding control fish (Table 
5; Fig. 1). Qualitatively, this appeared to be accompa
nied by an increase in dilation of and hemorrhaging 
from gill capillaries in fish exposed to both polymers 
(Fig. 1). Exposure to the highest test concentration of 
both MagnaFloc 156® and MagnaFloc 368® for 96 h 
also significantly increased gill lamellar thickness com
pared to the corresponding control (Tabic 5; Fig. 1). 
The degree of gill lamellar thickening was greater in 
the fish that died at 48 h of exposure to both polymers, 
than those that survived to 96 h (Table 5; Fig. 1). Con
current with thickening of the gill lamellae was a de
crease in height of the lamellae projecting beyond the 
filament edge. This shortening appeared to be due to 
proliferation and/or hypertrophy of epithelial cells in 
the filament area intervening between lamellae, a condi
tion referred to 'clubbing' of gill filaments (Fig. I). The 

degree of gill clubbing was more severe after exposure 
to MagnaFloc 368® compared to MagnaFloc 156®, 
and especially in the fish that died after 48 h of exposure 
(Table 5; Fig. 1). Gill lamellae that were severely club-
shaped also contained an unusually large number of 
red blood cells, to the exclusion of other normal cell 
types (Fig. 1). 

Chronic toxicity tests: Longer term (30-d) exposure 
of juvenile lake trout to MagnaFloc 156® caused a sig
nificant increase in gill lamellar height at both 150 and 
300 mg/l compared to control fish (Table 6; Fig. 2). 
No other histological parameter in trout gill was signif
icantly altered by 30-d MagnaFloc 156® exposure. De
spite causing severe gill hislopathology in the acute 
exposure experiment at a 3.2 mg/l concentration, 30-d 
exposure to 1.0 mg/l MagnaFloc 368® did not signifi
cantly alter any of the histological parameters evaluated 
{p = 0.340-0.850; Table 6; Fig. 2). 

Liver, kidney and gonad hislopathology were also 
evaluated in the lake trout exposed for 30 d to both 
MagnaFloc 156® and MagnaFloc 368®. There were no 
significant differences in numbers of cells undergoing 
various modes of cell death in liver, gonad, or kidney 
ip = 0.320-0.930) in trout exposed to either polymer 
compared to their corresponding controls (data not 
shown). The same organs of fish from the acute study 
were not evaluated since they were not present in suffi
cient numbers in the sections used. 

4. Discussion 

A reasonable amount of data exist in the primary lit
erature on the acute toxicity of wastewater treatment 

y o 0 c 
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Control 

Fig. 1. Representative photomicrographs of gill sections from 
lake trout fry {Salvelinus namaycush) exposed acutely to 
MagnaFloc 156®, MagnaFloc 368®, or control water (at 
lOOOx magnification). Samples shown are from trout that 
survived to 96 h. Trout lhat died at 48 h were qualitatively 
similar in appearance, but more severe (not shown). L = gill 
lamella; A = gill artery; C= capillary; £"=gill epithelial cell; 
M = mucous cell; SIT = short, thickened gill lamella; 
* = dilated; # = cloudy swelling; h = gill cell hyperplasia and 
hypertrophy. Dotted line indicates outline of gill lamellae lhat 
are severely club-shaped. Note the large number of red blood 
cells in the club-shaped lamellae. 

polymers to freshwater fish, but chronic toxicity data are 
rare. Acute data clearly indicate that anionic polymers 

are less toxic than cationic polymers, with 96-h LC50s 
in the ranges of approximately 30 to >1000mg/l and 
0.2-140 mg/l, respectively (Biesinger et al., 1976; Spraggs 
et al., 1982; Biesinger and Stokes, 1986; Cary et al., 
1987; Goodrich et al., 1991: Hall and Mirenda, 1991; 
Beim and Beim. 1994). The vast majority of cationic 
polymers have 96-h LC50s between 0.2 and 13 mg/l. 
The acute toxicity of different DADMAC polymers, spe
cifically, ranges from 0.2 to 0.9 mg/l for fathead minnow 
and rainbow trout (Spraggs et al., 1982; Cary et al., 
1987; Hall and Mirenda, 1991). Biesinger et al. (1976) 
compared the acute toxicity of two different cationic 
polymers (Superfloc 330 and Calgon M-500) lo rainbow 
trout and lake trout fingerlings and found similar sensi
tivity for the two species; 96-h LC50s ranged from 2.12 
to 6.15 mg/l, comparable to the 96-h LC50 for lake trout 
fry of 2.08 mg/l reported here. 

Chronic polymer toxicity data for freshwater fish ap
pear to be limited to two studies, aside from the one re
ported here. In one, Biesinger ct al. (1976) evaluated the 
toxicity of two cationic polymers (Superfloc 330 and 
Magnifloc 521C) to rainbow trout in 14-d flowing tests 
and found LC50s of 0.34 and 1.10 mg/l, respectively. 
These values were approximately six and eight times 
lower than the respective 96-h LC50s. An 11-d LC50 
for Superfloc 330 of 0.31 mg/l was reported for lake 
trout, a value nine times lower than the 96-h LC50. In 
both cases, these acutexhronic ratios are much greater 
than that observed in the present study where we had 
a 96-h LC50 of 2.08 and only 20% mortality at 1.0 
mg/l in the 30-d test with MagnaFloc 368®. A separate 
study by Goodrich et al. (1991) found significant effects 
of a different, unidentified cationic polymer on 28-d 
growth of rainbow trout fingerlings only at a concentra
tion (0.215 mg/l) very close to the 28-d LC50 (0.304 mg/ 
1). Neither Biesinger et al. (1976) nor Goodrich el al. 
(1991) evaluated behavioural effects. 

The change in behaviour of lake trout fry at the high
er polymer concentrations in the present study clearly 
indicated that these treatments affected the fish and that 
the fish managed this stress partially through behav
ioural modification. The reduced movement and activity 
observed at MagnaFloc 156® concentrations ^ 150 mg/I 
was most likely a result of the increased viscosity of the 
water at these high polymer concentrations. This lack of 
activity and "thicker" water must also have necessitated 
a greater respiratory effort resulting in the gulping activ
ity observed at concentrations > 75 mg/l. The only 
behavioural endpoint affected by the MagnaFloc 368® 
treatment was startle response (attenuated at concentra
tions ^0.5 mg/l). 

In general, the effects of 96-h exposure to MagnaFloc 
156® and 368® on gill hislopathology were similar, ex
cept that the response to MagnaFloc 368® was much 
more severe. Both polymers caused thickening and 
shortening of juvenile lake trout gill filaments leading 

Q d i.'i J7 C 
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Table 6 
Gill histopalhoiogy of lake trout fry (Salvelinus namaycush) exposed aqueously for 30 d to an anionic (MagnaFloc 1 
(MagnaFloc 368®) polymer (evalualed at lOOOx magnification) 

56®) or cationic 

Treatment 

MagnaFloc 156® 
Control 
75 mg/l 
150 mg/l 
300 mg/l 

MagnaFloc 368® 
Control 
0.5 mg/l 
1.0 mg/l 

Pyknosisa 

2 ± 1 
2 ± 1 
1 + 1 
1 ±1 

1 ±1 
1 ± 1 
1 ±1 

Capillaries3 

8 ± 3 
8 ± 8 
7 ± 1 
7 ± 2 

7 ± 2 
7 ± 1 
9 ± 3 

Mucous 
cellsa 

24 ± 4 
27 ± 6 
32 ±11 
34 ±15 

25 ±12 
2 8 + 6 
23 ± 3 

Lamellar 
thickness (mm) 

0.32 ± 0.03 
0.36 ± 0.02 
0.35 ± 0.06 
0.29 ± 0.05 

0.33 ± 0.03 
0.34 ± 0.05 
0.34 ± 0.05 

Lamellar 
height (mm) 

0.66 ± 0.06 
0.73 ± 0.08 
0.82 ±0.14* 
0.81 ± 0 . 0 8 " 

0.66 + 0.09 
0.75 ±0.10 
0.72 ±0.11 

Trout that survived to the end of the 30-d exposure were sampled for all treatment groups. Data are mean ± standard deviation {n - 5). 
'p ^ 0.05. " p ^ 0.01 compared to control values in modified Bonferroni posteriori tests after one-way ANOVA. 
a Number of cells or capillaries per view. 

to loss of filament structure, which is similar to that ob
served previously with cationic polymer exposure in fat
head minnow (Biesinger and Stokes, 1986). 
Furthermore, both polymers tended to cause the juvenile 
lake trout to increase gill vascularization and may have 
caused gill capillary dilation, both of which are consis
tent with responses to hypoxia (Hibiya, 1982; Gresham, 
1993). However, the time frame (48 or 96 h) is relatively 
short for angiogenesis (production of new capillaries) 
and may instead reflect capillary dilation alone, making 
the capillaries more visible histologically. Increased 
numbers of red blood cells present in the gill lamellae 
may also be an attempt to combat hypoxia caused by 
MagnaFloc 368® exposure. 

Physiological adaptat ion to 30 d of respiratory stress 
would include increased gill lamellar surface area. Thus, 
the longer gill lamellae observed after 30-d exposure to 
MagnaFloc 156® are consistent with a response to hy
poxia (Bryan and Nowak, 1998). Even though overall 
D O concentrations in test containers generally remained 
within acceptable ranges during both the acute and 
chronic exposure experiments, the concentration within 
the microenvironment of the gill may have been lowered 
sufficiently by the presence of both polymers to produce 
localized hypoxia. Such localized hypoxia may have con
tributed to the mortality observed at the 300 mg/l Mag
naFloc 156® treatment in the chronic study. Here D O 
dropped to 5.1 mg/l for less than 24 h in two replicates 
due to aeration failure. Although this drop was substan
tial, 5.1 mg/l should have been adequate to sustain 
unstressed trout fry for such a short period of time. 

The greater histopathological effects of both poly
mers on gills in the 96-h compared lo the 30-d study 
may be explained by the lower polymer concentrations 
in the latter. In addition, there was significant mortality 
in the 30-d study at the 1.0 mg/l MagnaFloc 368® con
centration, suggesting that only stronger, adaptable 

individuals survived while sensitive individuals died be
fore histological evaluations were conducted. Alterna
tively, 30 d is sufficient time for gill tissue repair and 
long-term physiological adaptat ion to polymer exposure 
to occur, allowing gills to return to normal histological 
and functioning state. 

The changes in gill cell cloudy swelling, increased 
lamellar thickness, and subsequent decreased lamellar 
height may represent short-term responses to hypoxia 
and/or indirect cell injury from exposure to these poly
mers. MagnaFloc 156® or 368® would not be predicted 
to cause internal organ toxicity because these polymers 
are too large to be absorbed. However, prolonged hy
poxia or gill dysfunction during the 30-d experiment 
may have produced sufficient metabolic stress to cause 
dysfunction of many intemal organs. The lack of change 
in liver, kidney and gonad in 30-d polymer-exposed 
juvenile lake trout supports the hypothesis that the sur
viving fish were able to adapt physiologically or 
behaviourally to chronic polymer exposure. 

With respect to the mechanism of action of polymers 
in fish, Hall and Mirenda (1991) reported that charge 
density was generally the most important factor control
ling polymer toxicity to fathead minnow. That is, the 
stronger the electrostatic charge of the polymer mole
cule, the greater its toxic potential. Smaller molecular 
weight molecules also tend to be more toxic than larger 
molecules (Goodrich et al., 1991; Hall and Mirenda, 
1991). In both cases, these characteristics facilitate great
er surface membrane interaction at negative membrane 
sites, such as fish gills. Biesinger and Slokes (1986) found 
that electrostatic forces bound a cationic polymer to 
such negatively charged sites on fish gills and induced 
lamellar cell proliferation which eventually destroyed 
the lamellae structure. Increased lamellar cell prolifera
tion decreased respiration efficiency as the distance be
tween oxygen in the water and red blood cells in the 
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Control 

Fig. 2. Representative photomicrographs of gill sections from 
lake trout fry (Salvelinus namaycush) exposed for 30 d to 
MagnaFloc 156®, MagnaFloc 368®, or control water (at lOOOx 
magnification). Only trout that survived to the end of the 30-d 
exposure period were sampled. L = gill lamella; A = gill artery; 
C = capillary; M = mucous cell; * = dilated; # = longer. 

gill epithelium increased. It is likely that fish mortality 
can result from both suffocation and reduced ability to 
maintain intemal ionic balance (Biesinger and Stokes, 
1986). Muir et al. (1997) also showed the gills of rainbow 
trout to be the site of action for cationic polymers. They 
reported changes in lamellar structure, including epithe
lial thickening, and increased mucous secretions from 
the gills, and suggested that the toxic effects involved gill 

function and ion regulation rather than systemic effects. 
Polymer bioaccumulation did not occur, and increased 
polymer treatment resulted in a decrease in blood 
ammonia and evidence of severe impairment of ion reg
ulation. They concluded that disruption of ion regula
tion combined with impaired respiration was the cause 
of fish mortality. Anionic polymers are believed to have 
a different mechanism of action. It is thought that these 
polymers may sequester important nutrients and trace 
metals such as magnesium, which has been shown to in
hibit algal growth (Lyons and Vasconcellos. 1997), but 
could also indirectly influence ion regulation in fish. 

5. Conclusions 

Results from the present study suggest that the dis
charge of low concentrations of MagnaFloc 156® and 
368® in industrial process effluents should not represent 
a significant direct risk to fish that may inhabit the 
receiving environment. The concentrations of free poly
mer required to elicit significant biological responses in 
lake trout fry (^75 mg/l for MagnaFloc 156® and 
^0.5 mg/l for MagnaFloc 368®; Table 7), were substan
tially greater than those that can reasonably be expected 
to result from most industrial discharges under normal 
operational conditions. Even at high rates of use, the 
vast majority of polymer will be bound to solid particles 
and thus not available to cause toxicity (Lyons and Vas
concellos, 1997). Using maximum application rates data 
from the Ekati™ diamond mine as an example, >100% 
and >1% ofthe added polymer would have to be free for 
MagnaFloc 156® and 368®, respectively, to result in the 
concentrations required to cause toxicity to lake trout 
fry. Even for MagnaFloc 368®, such concentrations of 
free polymer are unlikely to occur in the receiving envi
ronment for extended periods of time if the appropriate 
rates of polymer addition are used. Effects are more 
likely to first be seen on prey organisms, such as cladoc-
erans, which appear to be at greater risk (de Rosemond 
and Liber. 2004) than direct effects on fish gill function. 
However, reduced prey availability, possibly coupled 
with lower activity levels of fish fry due to sublethal 
respiratory stress, could theoretically lead to adverse 
impacts on fish populations. 

The major finding of the histological evaluation of 
lake trout fry exposed to MagnaFloc 156® and 368® 
was that gill pathology appeared quickly upon exposure 
to both polymers. However, 96-h MagnaFloc 156® 
exposure produced pathology that was most consistent 
with hypoxia, while 96-h MagnaFloc 368® exposure 
may have indirect cytotoxic effects (e.g., through im
paired ionoregulation) in the gill in addition to hypoxic 
effects. Interestingly, 30-d exposure to MagnaFloc 368® 
produced no discemable histological change, and only a 
minor change in gill histology was seen with MagnaFloc 
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Table 7 
Chronic toxicity thresholds for two wastewater treatment polymers based on 30-d static-renewal toxicity tests with lake trout fry 
(Salvelinus namaycush) 

Polymer 

MagnaFloc 156® 
MagnaFloc 368® 

Survival and growth 

NOECa (mg/l) LOEC (mg/l) 

300 >300 
0.5 1.0 

Hislopathology 

NOECa (mg/I) LOEC (mg/l) 

75 150 
1.0b >1.0b 

Behaviour 

N O E C (mg/l) 

75 
0.25 

LOEC (mg/l) 

150c 

0.5 
a No observed and lowest observed effect concentrations. 
b NOEC and LOEC based on acute exposure (Table 5) were <0.8 and 0.8 mg/l, respectively. 
c Behavioural effects most likely due lo the higher viscosity of these test solutions. 

156®. Since the change seen with MagnaFloc 156® is 
consistent with successful adaptat ion to hypoxia, the 
long-term (>30-d exposure) toxicopathology of Magna
Floc 156® up to 300 mg/l and of MagnaFloc 368® up to 
0.5-1.0 mg/l may be negligible. 

These conclusions are made recognizing that polymer 
toxicity to lake trout fry may have been slightly greater 
if a flow-through test design had been used. Goodrich 
et al. (1991), for example, showed that 96-h LC50s for 
some cationic polymers were two to six times lower in 
flow-through tests than in static tests. In addition, it is 
both obvious and well documented that the addition 
of food and other organic substances to the test solu
tions will decrease toxicity by removing reactive polymer 
from solution (Biesinger et al.. 1976; Cary et al., 1987). 
Addition of DOC/humic substances, for example, can 
decrease toxicity by one to two orders on magnitude 
(Goodrich et al.. 1991). Of course, suspended particles 
and humic substances are common in most aquatic envi
ronments and effluents so most free polymer discharged 
to such environments from industrial activity would 
likely be scavenged before they could seriously impact 
resident fish populations. 
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EXECUTIVE SUMMARY 

More than 100 waterbodies in southern Califomia have been designated as impaired for their beneficial 
uses under Section 303(d) of the Clean Water Act for a range of constituents. Despite the number of 
impaired waterbodies, currently there is no basis for differentiating water quality problems from natural 
variability. Without knowing the range of natural background levels, it is difficult to discern whether 
high levels of naturally occurring constituents indicate a pollution problem. Furthermore, lack of 
information on background concentrations, load, and flux complicates determination of appropriate 
management targets when remediating impaired waterbodies. To fully evaluate the effect of 
anthropogenic activities, it is important to describe water quality in streams draining natural environments 
and to understand the factors that control these "natural loadings". The overall goal of this study is to 
evaluate the water quality contributions and properties of stream reaches in natural catchments throughout 
southern Califomia. Specific questions addressed by this study are: 

• What are the ranges of concentrations, loads, and fluxes of various metals, nutrients, solids, algae, 
and bacteria associated with storm and non-stormwater runoff from natural areas? 

• How do the ranges of constituent concentrations and loads associated with natural areas compare 
with those associated with urban (developed) areas and existing water quality standards? 

• How do the environmental characteristics of catchments influence constituent concentrations and 
loads from natural landscapes? 

These questions were addressed by measuring surface water quality at 22 natural open-space sites spread 
across southern California's coastal watersheds (Figure ES-1). Sites were selected to represent a range of 
conditions and were located across six counties and twelve different watersheds: Arroyo Sequit, Los 
Angeles River, San Gabriel River, Malibu Creek, San Mateo Creek, San Juan Creek, Santa Ana River, 
San Luis Rey River, Santa Clara River, Ventura River, and Calleguas Creek watersheds. Data were 
collected from each of the selected sampling sites during both dry weather and wet weather conditions. 
Three dry season sampling events were conducted; spring 2005, fall 2005, and spring 2006. A total of 30 
storm sampling-events were conducted during two wet seasons between December 2004 and April 2006, 
with each site being sampled during two to three storms. At each survey location the flow and physical 
and biological parameters of the site, such as percent canopy cover, were documented. Water samples 
were collected and analyzed for pH, total dissolved solids (TDS), total suspended solids (TSS), hardness, 
total and dissolved organic carbon (TOC, DOC), nitrate, nitrite, ammonia, total Kjeldahl nitrogen (TKN), 
total phosphoms (TP) orthophosphate (OP), total metals (arsenic, cadmium, chromium, copper, iron, lead, 
mercury, nickel, selenium, and zinc), and bacteria (total coliform, E. coli, and enterococcus). During dry 
weather, algal samples were also collected for chlorophyll a and algal percent cover analysis. 

Four basic analyses were used to characterize water quality from natural areas. First, the means, 
variances, and ranges of concentrations, loads, and fluxes were calculated to provide an estimate of 
expected baseline water quality. Second, water quality statistics from natural sites were compared with 
previous data collected by SCCWRP from watercourses draining developed areas of the greater Los 
Angeles basin to determine if significant differences existed between natural and developed areas (Stein 
and Tiefenthaier 2005, Stein et al. 2007, Ackerman et al. 2003). Third, wet and dry weather mean 
concentrations were compared with relevant water quality standards to evaluate how measured data 
compares to established management targets. Fourth, concentrations and loads from natural sites were 
analyzed to determine the factors that most influenced variability among sites. 
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The results ofthis study yielded the following conclusions: 
• Concentrations and loads in natural areas are typically between one to two orders of magnitude 

lower than in developed watersheds. 

• Wet-weather TSS concentration from natural catchments was similar to that from developed 
catchments. 

• Differences between natural and developed areas are greater in dry weather than in wet weather 
(Figures ES-2 and ES-3). 

• Dry weather loading can be a substantial portion of total annual load in natural areas. 

• Peak concentration and load occur later in the storm in natural areas than in developed areas. 

• Natural catchments do not appear to exhibit a stormwater first flush phenomenon. 

• Concentrations of metals from natural areas were below the Califomia Toxic Rules standards. 

• The ratio of particulate to dissolved metals varies over the course ofthe storm. 

• Wet-weather bacteria concentrations for E. coli, enterococcus, and total coliform exceeded 
freshwater standards in 40 to 50% ofthe samples. 

• Concentrations of several nutrients were higher than the proposed USEPA nutrient guidelines for 
Ecoregion III, 6. 

• Catchment geology was the most influential factor on variability in water quality from natural 
areas. 

• Catchments underlain by sedimentary rock generally produce higher constituent concentrations 
than those underlain by igneous rock. 

• Other environmental factors such as catchment size, flow-related factors, rainfall, slope, and canopy 
cover as well as land cover did not significantly affect the variability of water quality in natural 
areas. 

• This study produced regionally applicable flux estimates for natural catchments encompassing 
storm and non-storm conditions (Table ES-1). 

The flux estimates generated from this study should be applicable for estimates of the contribution of 
natural areas to overall watershed load throughout the southern Califomia region. Because the sampling 
sites are representative of the major geologic and natural land cover settings of the region, they can be 
used to estimate regional or watershed specific loading from natural areas. The concentration provided by 
this study can also be used to help calibrate watershed models that account for rainfall mnoff rates and 
antecedent dry conditions. Such models can be used to simulate water quality loading under a range of 
antecedent and rainfall conditions, thereby providing managers with additional tools for evaluation of 
background water quality conditions. 
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Table ES-1. Estimated total annual fluxes of metals (kg/year km2), nutrients (kg/year km2), and solids 
(mt/year km2) in natural catchments. No data available (-). 

Annual Flux (kg/year km2) 

Arroyo Seco 

Piru Creek 

Sespe Creek 

Santiago Creeka 

Tenaja Creek a 

Arsenic 

0.31 j 

0.22 

0.06 

0.16 

0.03 

Cadmium 

0.06 

0.01 

0.03 

0.05 

0.01 

Chromium 

0.58 

0.54 

0.43 

0.13 

0.07 

Copper 

0.36 

0.39 

0.44 

0.21 

0.05 

Iron 

189.50 

474.10 

573.30 

65.70 

77.10 

Lead 

0.19 

0.11 

0.12 

0.05 

0.03 

Nickel 

0.20 

0.38 

0.46 

0.22 

0.03 

Selenium 

0.13 

0.09 

0.14 

0.54 

0.02 

Zinc 

1.11 

0.96 

1.14 

0.67 

0.29 

Annual Flux (kg/year km2) 

Arroyo Seco 

Piru Creek 

Sespe Creek 

Santiago Creeka 

Tenaja Creeka 

Ammonia 

3 

3 

8 

7 

1 

Total 
Nitrogen 

230 

190 

290 

450 

40 

Dissolved 
Organic 
Carbon 

860 

620 

650 

1710 

200 

Total 
Organic 
Carbon 

890 

1320 

950 

1770 

| 180 

Ortho
phosphate 

8 

6 

7 

11 

2 

Total 
Phosphoru 

s 

5 

28 

6 

Total 
Dissolved 

Solids 

63 

87 

193 

12 

Total 
Suspended i 

Solids 

9 

315 

4059 

5 

4 

a Total fluxes are only for the eight months of the study from December 2005 through August 2006 during which the stream was flowing. No stream 
flow was present after August 2006 until the start of the next storm season. 
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Figure ES-1. Study sites: red dots indicate sites sampled during dry weather only; blue dots indicate sites 
sampled in both dry and wet weather; and green dots indicate sites sampled during wet weather only. 
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Concentration (\igfL) 
10s 

Concentralion (mg/L) 
tfi 

Concentration (MPN/lOOml) 
IO6 

Figure ES-2. Comparison of dry weather concentrations of metals, nutrients, TSS, and bacteria between 
natural and developed catchments. White boxes represent natural catchments, while gray boxes represent 
developed catchments. Solid lines within boxes indicate the median of all values in the category. Boxes 
indicate 25th and 75,h percentiles, and error bars indicate K)"1 and 90th percentiles. Solid dots indicate 5,h and 
95,h percentiles. The Y axis is in log scale. Dotted lines indicate Department of Health and Safety draft 
guidelines for freshwater recreation. 
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Figure ES-3. Comparison of wet weather concentrations of metals, nutrients, TSS, and bacteria between 
natural and developed catchments. White boxes represent natural catchments, while gray boxes represent 
developed catchments. Solid lines within boxes indicate the median of all values in the category. Boxes 
indicate 25 ,h and 75 ,h percentiles, and error bars indicate 10 th and 90 th percentiles. Solid dots indicate 5th and 
95 th percentiles. The Y axis is in log scale. Dotted lines indicate Department of Health and Safety draft 
guidelines for freshwater recreation. 
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INTRODUCTION 

Background 

More than 100 stream reaches in southern California's coastal watersheds are currently designated as 
impaired for water quality with respect to their designated beneficial uses. Consequently, they have been 
added to the US Environmental Proteclion Agency (USEPA) 303(d) list for a range of constituents 
including nutrients, algae, bacteria, and metals. In the Los Angeles Region of the Water Quality Control 
Board (LARWQCB) alone. Section 303(d) listings will result in the development of more than a dozen 
Total Maximum Daily Loads (TMDLs) in the Los Angeles, San Gabriel, Malibu, Ballona, and Santa 
Clara watersheds over the next several years. For most of the designated reaches, TMDLs will be 
developed and National Pollutant Discharge Elimination System (NPDES) permits will be issued that 
contain requirements intended to ensure that water quality standards are met and beneficial uses are 
protected. One of the important steps in TMDL development is to identify all sources of the 
constituent(s) of concern in order to accurately quantify loads and set appropriate standards and 
allocations. 

One ofthe challenges in developing TMDLs and estimating loads from coastal watersheds is accounting 
for the natural contribution from undeveloped catchments. This natural contribution can be affected by 
natural land cover and the underlying geology in a watershed can directly affect constituent 
concentrations. Trace metals, which are a source of impairment in many watersheds, occur naturally in 
the environment (Turekian and Wedepohl 1961, Trefry and Metz 1985, Horowitz and Elrick 1987). In 
southern Califomia, the metavolcanics that make up the transverse ranges are known to leach certain 
metals as they weather. This was documented by Schiff and Tiefenthaier (2000), who used an iron 
normalizing technique to assess the magnitude of anthropogenic enrichment of trace metals in suspended 
sediments of stormwater runoff in the Santa Ana Watershed and found that nearly all of the nickel and 
chromium emissions - and approximately two-thirds of the copper, lead, and zinc emission - were of 
natural origin. Land cover/vegetation type can also affect total loadings in a watershed. Studies have also 
shown that land cover type may significantly impact water quality (Detenbeck et al. 1996, Johnes et al. 
1996, Johnson et al. 1997, Gergel et al. 1999, Richards et a l 1996, Larsen et al. 1988). For example, 
grasslands (both native and non-native) have been shown to contribute relatively high loadings of 
nitrogen following rainfall events (Johnes et. al 1996). These loadings contribute to total nitrate and 
nitrite concentrations and may play a role in algal levels in streams and estuaries. Large portions ofthe 
total mass of metals in water are associated with sediments, including clay/silt particles and particulate 
organic carbon, which are influenced by land cover (Johnson et al. 1997, Gergel et al. 1999, Richards et 
al. 1996). Bacteria levels in water are also affected by other natural and anthropogenic conditions. 
Wildlife, including birds and mammals, may be sources of bacteria to natural streams. Grant et al. (2001) 
studied enterococci bacteria in a costal saltwater marsh and found that bacteria generated in the marsh had 
greater effect on coastal water quality than dry season urban mnoff. The presumed sources of these 
bacteria were birds that used the tidal salt marsh as habitat. Ahn et al. (2005) also investigated sources of 
bacteria in urban stormwater in southern Califomia and concluded that natural sources could be 
significant contributors to total bacteria levels. However, no studies have been found that attempt to 
quantify background (or reference) levels of bacteria, and little to no information is available on this 
issue. 

To compensate for the lack of adequate informalion on natural sources of metals, nutrients, and bacteria, 
many TMDLs are written with load allocations based on data from other parts of the country or, worse 
yet, anecdotal data from previous time periods. As a result, these TMDLs may be developed with 
inefficient or overly stringent load allocations in order to meet numeric targets. The need for information 
on loading from undeveloped areas is amplified by the desire for many managers to use background 
concentrations or conditions as part of the numeric target for their TMDL. For example, the TMDL for 
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bacteria for Santa Monica Bay beaches used a watershed that was comprised of entirely open land use as 
a benchmark for success. Urbanized watersheds were required to generate no more bacterial exceedence 
days than the open, benchmark watershed. Unfortunately, little is known about the bacterial dynamics or 
wet and dry weather contributions from the open land uses, making the efficacy of this requirement 
difficult to assess. 

Goals ofthe study 
The overall goal of this project is to evaluate the contributions and properties of stream reaches in 
undeveloped catchments throughout southern Califomia in order to assist environmental managers 
establish load allocations and appropriate numeric targets. Specific questions that will be addressed are: 

• What are the ranges of concentrations, loads and flux rates of various trace metals, nutrients, and 
solids associated with storm and non-stormwater mnoff from natural areas? 

• How do the ranges of constituent concentrations and loads associated with natural areas compare 
with those associated with urban (developed) areas and existing water quality standards? 

• How do environmental characteristics of catchments influence constituent concentrations and loads 
from natural landscape? 

This project begins to fill the existing gap in the understanding of loadings to streams from natural 
landscapes by characterizing the natural condition of flow, suspended solids, organic carbon, nutrients, 
metals, and bacteria, and relate these to watershed properties such as geology, soils, and vegetative cover. 
The results of this project provide valuable information for development of water quality standards, 
TMDL allocations, and regional nutrient criteria. Furthermore, this project will produce tools that 
managers and decision makers can use to better predict the impact of future land use on water quality and 
more accurately evaluate the effectiveness of management strategies. 
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STUDY DESIGN 

The overall goal ofthis study was to characterize wet and dry weather water quality at a set of sites that is 
representative of existing natural conditions in southern Califomia. This goal was accomplished in four 
phases. First, existing data was compiled and organized. Second, southern Califomia watersheds were 
characterized in terms of geology and land cover and selected appropriate sites that represent the range of 
natural conditions found throughout the region. Third, both dry and wet weather sampling was 
conducted. Fourth, assessment tools including estimates of dry and wet weather ambient concentrations, 
flux rates, and expectations of beneficial use conditions were developed. The main phases ofthe study 
design are summarized below. 

Compilation of existing data sources 

The goal of Phase 1 was to compile and summarize existing data from natural sites to help inform the 
sampling design for subsequent phases ofthe project. The study's a priori hypothesis, based on existing 
literature, was that geology and land cover would be key features influencing variation in water quality 
from natural areas. In order to test this hypothesis, preliminary analysis of the existing data on water 
quality in natural areas of southern Califomia was conducted using data from USEPA's Environmental 
Monitoring and Assessment Program (EMAP) and the State of California's Surface Water Ambient 
Monitoring Program (SWAMP). These data were used to investigate the effect of geology and land cover 
on natural loadings of selenium and zinc. The analysis of variance (ANOVA) showed the levels of 
selenium were significantly different in different land cover groups. The levels of selenium were also 
significantly different in different geology types. These results suggested that geology and land cover 
might influence the levels of several nutrients and metals in surface water. It also demonstrated that the 
effects of geology and land cover on surface water quality were appropriate factors for further 
investigation. The detailed results of the preliminary investigation are included in Appendix I. It is 
important to note that the existing data were too limited to adequately quantify regional background 
concentrations or to discern other factors that may influence these concentrations. However, they were 
useful in guiding development ofthe study design for this project. 

Watershed characterization 
The goal of Phase 2 was to characterize southern Califomia watersheds in terms of their general features, 
geology, and land cover. Southern California's coastal watersheds occur in a variety of geologic and 
topographic settings, have a variety of soil types, and contain a variety of natural vegetation communities. 
These factors are known to influence natural loadings (Lakin and Byers 1941, Dunne and Leopold 1978, 
Ohlendorf et al. 1986, Larsen 1988, Ohlendorf et al. 1988, Ledin et al. 1989, Tracy et al. 1990, Tidball et 
al. 1991, Detenbeck et al. 1993, Presser et al. 1994, Hounslow 1995, Johnes et al. 1996, Richards et al. 
1996, Johnson et al. 1997b, Gergel et al. 1999, Hibbs and Lee 2000). In addition, wildlife, including 
birds and mammals, may be sources of bacteria to natural streams. This phase characterized the major 
watersheds in terms of their physical and biological characteristics. The watershed and site 
characterizations were catalogued in GIS for use in later portions ofthe project to facilitate information 
transfer to other efforts that may use this data. Geologic and land cover type for the coastal watersheds in 
southern Califomia were determined by plotting watershed boundaries over digitalized geology 
(California Division of Mines and Geology, 1962) and land cover maps (National Oceanographic 
Administration (NOAA) Coastal Change Analysis Program (CCAP) 1999). The results ofthe analysis 
for this phase are provided in Appendix II. 
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Selection of sampling sites 
The goal of Phase 3 was to select sampling sites that would represent the range of natural conditions 
throughout southern California. Using the watershed characterization and the list of data gaps produced 
under Phases 1 and 2, a series of potential sampling sites (i.e., stream reaches) were selected. Sites were 
selected that covered the range of factors that were assumed to affect variability in loadings from natural 
systems. 

General framework for site selection 
Review of existing data suggested that surficial geology and dominant land cover likely influenced water 
quality loading from minimally developed catchments. Consequently, this study's sampling design 
involved stratified sampling based on these two independent variables. The overall sampling framework 
for the project is shown in Table 1. 

Geologic forms consist of a certain lithologic type or combination of types, including igneous, 
sedimentary, or metamorphic, which may be consolidated or divided into different classes (American 
Geological Institute 1984). Land cover types consist of forest, shrub, and grassland, which may also be 
consolidated and divided into different classes (National Oceanographic and Atmospheric Adminisiration 
2003). Due to resource constraints, priority was given to sites in areas representing the largest proportion 
of natural areas in the study region: sedimentary rocks-shmb group, igneous rocks-shmb group, 
sedimentary rocks-forest group, and igneous rocks-shmb group. This prioritization of geology/land use 
combinations encompassed the majority of natural area in the coastal watersheds of southern Califomia. 

Criteria for site selection 
A series of criteria was developed lo provide objective guidelines to classify catchments in various 
conditions and select appropriate natural sites for inclusion in the study. These criteria were established 
through literature survey and meetings with the project's technical advisory committee and stakeholders, 
after consulting various agencies involved in water quality management. The result was a consensus list 
of criteria that would ensure that sampling would capture natural conditions without influence from any 
land-based anthropogenic input1 and be representative of the range of natural conditions that exist in 
southern Califomia. 

• Catchments draining to the sites should be natural and as close to pristine condition as possible. 
Contributing drainage area should be at least 95% undeveloped. 

• Field reconnaissance should reveal no evidence of anthropogenic effects such as septic tanks, 
isolated residence, excessive wildlife or human use, or evidence of excessive channel erosion. 

• Sites should be regionally distributed across southern Califomia. To meet this criterion, sampling 
sites should be distributed across the six major southern Califomia counties and include as many of 
the major watersheds draining to the Southern Califomia Bight as possible. 

• Siles should be representative of major geologic settings/land cover types and be relatively 
homogenous. For this study, sites screened with these general criteria were grouped in terms of 
representative geology and land cover for southern Califomia (Table 1). The goal was to select a 
minimum of four to five sites representing each of the priority treatments in the sampling 
framework (i.e., locations with an "A" prioritization in Table 1). 

Aerial deposition of anthropogenic emissions may affect the surface water quality at the selected sampling sites. 
Due to the regional nature ofthis source, no attempt was made to exclude or control for effects of dry or wet aerial 
deposition. 
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• Sites should have either year-round or prolonged dry weather flow that allows sampling during both 
storm and non-storm conditions. A stream with prolonged dry weather flow can be defined as one 
that still flows one to two months after the end of the last storm, even if it dries up later in the 
season. 

• Sites should be targeted toward 3rd -order watersheds in which streams have large enough 
catchments to reliably generate flow during both storm and non-storm conditions. This position in 
the watershed also allows selection of sites for which catchments are small enough to have 
homogenous contributing drainage areas. Sites at this position in the watershed are representative 
ofthe watershed position of many ofthe less pristine waterbodies to which data from this study will 
be compared. 

• Sites should not be within catchments that have burned during the previous three years. According 
to a study on the impact of wildfire in the Santa Monica Mountains (Gamradt and Kats 1997), 
erosion following the 1993 wildfire produced major changes in stream morphology and 
composition. These fire-induced landslides and siltation eliminated pools and mns, and altered 
habitats. Thus, streams that were impacted by wildfires were excluded from this study2. 

• The stream reach being sampled should be ratable for flow to allow computation of mass loadings 
of water quality constituents. 

• Sites should be located in an area where sampling can be conducted safely. 

• Field crews should be able to access the sampling location after hours and on weekends. 

• Property owners and other responsible parlies must provide permission for site access and 
sampling. 

Selected sampling sites 

Candidate sites were selected based on a review of existing data from the SWAMP, EMAP, United States 
Geological Services (USGS) Hydrologic Benchmark Network, USGS National Water Quality 
Assessment, Heal The Bay, Malibu Creek Watershed Monitoring Program, Santa Barbara Coastal Long 
Term Ecological Research Project (SBC-LTER), and conversations with US Forest Service Resource 
staff officers, Counlies of Ventura, Los Angeles, Orange, San Bernardino, San Diego, various stormwater 
agencies and the technical advisory committee for this project. 

Forty-five candidate sites were identified using the criteria describe above. Following detailed office and 
field investigation, a total of 22 sites were selected for inclusion in the study. The sites were are located 
across six counties and twelve different watersheds: Arroyo Sequit, Los Angeles River, San Gabriel 
River, Malibu Creek, San Mateo Creek, San Juan Creek, Santa Ana River, San Luis Rey River, Santa 
Clara River, Ventura River, and Calleguas Creek, as shown in Figure 1 and listed in Table 2. Detailed 
information on each site is provided in Appendix 111. 

Dry and wet weather sampling 

The goal of Phase 4 was to collect samples at selected sampling sites over the course of two years during 
both dry weather and wet weather conditions. These data were used to estimate the dry and wet weather 
metal concentrations, flux rates, and loads associated with natural areas. 

2 Wildfires occur regularly in southern Califomia and are natural elements of native habitats. In this study, however, 
the impacl of wildfire was not investigated and only natural sites with no history of wildfire over the past 3 years 
were included in order to limit the number of variables that affected water quality. 
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Site characterization 
Each catchment was characterized for its environmental settings: 1) land cover type (forest/shrub), 2) 
geology type (sediment/igneous), 3) catchment size, 4) average slope, 5) elevation, 6) latitude, and 7) 
percent canopy cover. Geologic and land cover type for the coastal watersheds in southern Califomia 
were determined by plotting catchment boundaries over a digitized geology map (Strand 1962, Rogers 
1965, 1967, Jennings and Strand 1969) and land cover map (NOAA CCAP 2003). The rest of catchment 
characteristics were assessed using Arc View GIS 3.2a (ESRI, Redlands, CA). Percent canopy cover was 
defined as a percent vegetation cover over the study reach based on field measurements using a spherical 
forest densitometer (Wildco, Buffalo, NY). 

Dry weather sampling 
Three dry weather sampling events were conducted: spring 2005, fall 2005, and spring 2006 (Table 3). 
Dry weather sampling was initiated following at least 30 consecutive days with no measurable rain to 
minimize effects of residual stormwater return flow. Water samples were collected as composite grab 
samples, with equivalent volumes collected from three different points across the stream (approximately 
10, 50, and 90% distance across). A replicate water sample was collected in the same way 10 minutes 
after completion ofthe initial water sampling. Collected water samples were immediately placed on ice 
for subsequent analyses. At each sampling location and during each round of sample collection, 
temperature, pH, and dissolved oxygen (DO) were measured in the field using Orion 125 and Orion 810 
field probes (Thermo Electron Corporation, Waltham, MA). Canopy cover was assessed using a 
spherical densitometer (Wildco, Buffalo, NY). Measurements were taken in triplicate at each transect. 
Stream discharge was measured as the product of the channel cross-sectional area and the flow velocity. 
Channel cross sectional area was measured in the field. At each sampling event, velocity was measured 
using a Marsh-McBimey Model 2000 flow meter (Frederick, MD). The flow meter measured velocity 
using the Faraday law of electromagnetic induction. The velocity was measured at three points along 
each transect, and the values from three transects were integrated to estimate overall flow at each site. To 
estimate biomass of algae, percent cover of algae was assessed visually at each site using the defined algal 
protocol (Appendix IV) as modified from the EPA Rapid Bioassessment Protocol (Barbour et al. 1999). 
Percent algal cover was estimated separately for benthic algae, algae attached to rocks or vascular plants, 
and free floating algae. Algae were sampled for chlorophyll-a analysis along each transect with a 
periphyton sampler modeled on the sampler described by Davies & Gee (1993). Algal samples were 
immediately frozen on dry ice for subsequent analyses. Details of the method of algal sampling and 
percent cover assessment are described in Appendix IV. 

Wet weather sampling 
A total of 30 site-events were sampled during two wet seasons between December 2004 and April 2006, 
with each site being sampled during two to three storms (Table 4). A site was considered eligible for 
sampling if it had not received measurable rainfall for three consecutive days and flow was no more than 
20% above baseflow. When rain was forecast, field crews were deployed and sampling was initiated 
when flows exceeded base flow by approximately 10 to 20%. Streams were sampled manually when 
safety and access restrictions permitted. In other cases, an automatic sampling method was used. 

Stream discharge and rainfall were measured during each sampling event. Rainfall was measured using a 
standard tipping bucket that recorded in 0.025 cm increments. Stream discharge was measured as the 
product of the channel cross-sectional area and the flow velocity. Channel cross sectional area was 
measured in the field prior to the onset of rain. Velocity was measured using an acoustic Doppler 
velocity (AV) meter. The AV meter was mounted to the invert ofthe stream channel, and velocity, stage, 
and instantaneous flow data were transmitted to a data logger/controller upon query commands found in 
the data logger software. 
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Manual sampling Cpollutosraph) 

Manual sampling was used at streams where safety and access concerns permitted. Between 10 and 12 
discrete grab samples were collected per storm at approximately 30 to 60 minutes intervals for each site-
event, based on optimal sampling frequencies in southern Califomia described by Leecaster et al. (2002). 
Samples were collected more frequently when flow rates were high or rapidly changing, and less 
frequently during lower flow periods. Samples were collected using peristaltic pumps with Teflon® 
tubing and stainless steel intakes fixed at the bottom of the channel pointed in the upstream direction in 
areas of undisturbed flow. After collection, the samples were stored in pre-cleaned glass bottles on ice 
with Teflon-lined caps until they were shipped to the laboratory for analysis. Streams were sampled until 
flow measurements indicated that flow had subsided to at least 50% of the peak flow. For prolonged 
events, water quality sampling was terminated after 24 hours. Even after the end of sampling periods, 
flow measurements often continued lo reflect the prolonged descending tail of the hydrograph for several 
days. 

Automatic sampling 

When site accessibility and/or safety prohibited manual sampling, automatic samplers were used. 
Samplers were installed ahead of the storm event and streams were auto-sampled to collect four 
composite samples representing different portions of the storm hydrograph. The automatic sampler 
collected "microsamples" at set intervals during each portion ofthe storm. Samples were collected every 
five minutes for the first bottle. The interval between each microsample was increased for each 
subsequent bottle to allow a greater portion of the storm to be sampled. Samples for the second, third, 
and fourth bottles were taken at ten-, twenty-, and forty-minute intervals, respectively. Ultimately, each 
sample bottle consisted of a composite of 18 microsamples representing one portion of the storm. 
Intervals were determined based on expected duration of storm. If a storm was expected to last for 
several days, longer intervals were set. If a storm was expected to last for a short period of time, shorter 
intervals were set. In most cases, the four sample bottles were analyzed individually. In some cases two 
bottles were composited if analysis ofthe storm hydrograph revealed that they captured similar portions 
of the storm event. All sample tubing was triple purged with ambient and de-ionized water between 
samples. After collection, the samples were stored in pre-cleaned glass bottles on ice with Teflon -lined 
caps until they were shipped to the laboratory for analysis. 

Laboratory analysis 
Water samples were analyzed for pH, hardness, conductivity, total recoverable metals, nutrients, 
DOC/TOC, TDS/TSS, and bacteria and algal samples were analyzed for chlorophyll a following 
protocols approved by the USEPA (1983) and standard methods approved by the American Public Health 
Association (Greenberg et al. 2000). Metals were prepared by digestion, followed by analysis using 
inductively coupled plasma-mass spectrometry (ICP-MS) to obtain total recoverable concentrations of 
arsenic, cadmium, copper, chromium, iron, lead, nickel, selenium, and zinc. In addition, samples of 
winter 2006 were analyzed for both dissolved and particulate concentrations for each metal. Total 
dissolved solids (TDS) were analyzed using a flow injection analyzer (Lachat Instmments model Quik 
Chem 8000). Total suspended solids (TSS) were analyzed by filtering a 10- to 100-ml aliquot of 
stormwater through a tarred 1.2 mm (micron) Whatman GF/C filter. The filters plus solids were dried at 
60oC for 24 hours, cooled, and weighed. Nitrate and nitrite were analyzed using cadmium reduction 
method and ammonia was analyzed using distillation and automated phenate. Total Kjeldahl nitrogen 
(TKN) was analyzed using digesting/distilling and semi-automated digester. Total organic carbon (TOC) 
and dissolved organic carbon (DOC) were determined via high temperature catalytic combustion using a 
Shimadzu 5000 TOC Analyzer. Orthophosphate was analyzed using a titration method. Total 
phosphoms was persulfale-digested. Every analysis included QA/QC checkup with certified reference 
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materials, duplicate analyses, matrix spike/ matrix spike duplicates, calibration standards traceable to the 
National Institute of Standards, and method blanks. Table 5 shows the list of analytes, along with 
minimum detection limits (MDLs) and applicable units for each anaiyte. 

Data analysis 
Dry weather 

Three analyses were used to characterize dry weather water quality from natural areas. First the means, 
variances, and ranges of concentrations, loads, and fluxes were calculated to provide an estimate of 
expected natural (background) water quality. Loads were calculated as the product of flow and 
concentration for each sample (Equation 1); 

L o a d = I / v Q (1) 

where T7,- was the mean flow at sampling site /', and C, was the concentration at site /' for individual 
constituents. 

A mass loading was expressed as load/day instead of an event based load. Flux was calculated as the 
ratio of the mass loading per contributing catchment area. All data were analyzed to determine if they 
were normally distributed. For constituents that were not normally distributed, results were recorded as 
geometric means and upper and lower ends of 95% confidence intervals3. If the data were normally 
distributed, results were recorded as arithmetic means ± the 95% confidence interval. 

Second, factors that impact variability in water quality of natural catchments were investigated. To 
explain variability in water quality among the natural catchments, relationships between environmental 
characteristics of the catchments and water quality constituent concentrations and fluxes were 
investigated using multivariate analyses. In this study, an ordination method, redundancy analysis (RDA) 
was used. RDA is a canonical extension of principal component analysis (PCA) and a form of direct 
gradient analysis that describes variation between two multivariate data sets (Rao 1964, ter Braak and 
Verdonschot 1995); and a matrix of predictor variables (e.g., environmental variables, explanatory 
variables, or independent variables) is used to quantify variation in a matrix of response variables (e.g., 
water quality variables, response variables, or dependent variables). For this study, RDAs were 
performed using the program CANOCO 4.54 (ter Braak and Smilauer 1997). Water quality variables 
used in the RDA were concentrations of all constituents. Environmental variables were geologic types 
(igneous rock vs. sedimentary rock), land cover types (forest vs. shmb), latitude of site, catchment area 
(km2), elevation of site (km), slope of catchment, mean flow (m3/sec), and percent canopy cover. Dummy 
values were assigned for the categorical variables; such as geology and land cover types. For example, a 
sampling site within a catchment dominated by igneous rock was assigned the value of one for igneous 
rock and a value of zero for sedimentary rock. 

Prior to conducting the RDA, variables were log transformed to improve normality. Each set of variables 
was centered and standardized to normalize the units of measurement so that the coefficients would be 
comparable to one another. The environmental variables were standardized to zero mean and unit 
variance. Interaction terms were not considered. 

The importance of the environmental variables was determined by stepwise selection. In each step the 
extra fit was determined for each variable, i.e., the increase in regression sum of squares over all 
constituents when adding a variable to the regression model. The variable with the largest extra fit was 

3 The confidence interval represents values for the population parameter for which the difference between the 
parameter and the observed estimate is not statistically significant at the 5% level. 
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then included, and the process was repeated until no variables remained that could significantly improve 
the fit ofthe model. The statistical significance ofthe effect of including a variable was determined by 
means of a Monte Carlo permutation lest. The number of permutations to be carried out was limited to 
199 because the power ofthe test increases with the number of permutations, but only slightly so beyond 
199 permutations (Leps and Smilauer 2003). 

The results ofthe multivariate analysis were visualized by means of biplots that represent optimally the 
joint effect of the environmenlal variables on water quality variables in a single plane (ter Braak 1990). 
In addition, the entire water quality data set was grouped based on the most influential environmental 
variables. Subsequent analyses, such as analysis of variance, ANOVA (Sokal and Rohlf 1995), were 
carried out to examine the significance of differences among the groups with a significance level of p 
<0.05. 

Lastly, concentrations and fluxes in natural catchments were compared with data previously collected 
from developed catchments to determine if significant differences existed between the two groups. Data 
for developed catchments were obtained from Southern Califomia Coastal Water Research Project 
(SCCWRP) dry weather studies of metals, nutrients, and TSS in Ballona Creek, Coyote Creek, Los 
Angeles River, San Gabriel River, San Jose Creek, and Walnut Creek, Califomia (Ackerman and Schiff 
2003, Stein and Tiefenthaier 2005, Stein and Ackerman 2007). The data from the SCCWRP dry weather 
studies were collected at the developed sites and processed in the same manner as the data from the 
natural sites. More information on selected developed sites is provided in Appendix V. Differences 
between natural and developed catchments were investigated by comparing median values using 
ANOVA, (Sokal and Rohlf 1995) with a significance of p <0.05. Eight metals (arsenic, cadmium, 
copper, iron, lead, nickel, selenium, and zinc), three nutrients (ammonia, nitrate+nitrite, and total 
phosphoms),, three bacterial indicators, and TSS were examined. Mean concentration and flux data were 
log-transformed and compared. If data failed in normality test, a one-way ANOVA on ranks (Kruskall 
1952, Kruskall and Wallis 1952) was performed to examine differences between the groups. The 
Kruskal-Wallis test is most commonly used when one attribute variable and one measurement variable 
exist, and the measurement variable does not meet the assumptions of an ANOVA: normality and 
homoscedasticity. It is the non-parametric analogue of a single-classification ANOVA. To determine 
how variability observed in natural catchments related to variability observed in developed catchments, 
the respective coefficient of variation (%CV)4 for the two data sets was compared. The %CV accounts 
for differences in sample size and in the magnitude of means and provides a relative measure of 
variability. Results were back-transformed for presentation in summary tables to allow easier comparison 
with other studies. In all cases non-detects were assigned values of V* minimum detection limits. 

Wet weather 

Three analyses were used to characterize wet-weather water quality from natural areas. First the means, 
variances, and ranges of concentrations, loads, and fluxes were calculated lo provide an estimate of 
expected baseline waler quality. Event flow-weighted mean (FWM) concentrations, mass loadings, and 
flux rates were calculated for each site. Using only those samples for a single storm, the event FWM was 
calculated according to Equation 2: 

4 % CV = 100 x (standard deviation/mean) 
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ZC-F, 
FWM = -& (2) 

tf. 
/=i 

where: FWM was the flow-weighted mean for a particular storm; Ci was the individual mnoff 
sample concentralion of ith sample; Fi was the instantaneous flow at the time of /lh sample; and n 
was the number of samples per event. 

Event mass loadings were calculated as the product of the FWM and the storm volume during the 
sampling period. Flux estimates facilitated loading comparisons among catchments of varying sizes. 
Flux was calculated as the ratio ofthe mass loading per storm and contributing catchment area. All data 
were analyzed to determine if they were normally distributed. For those constituents that were not 
normally distributed, results were recorded as geometric means and upper/lower 95% confidence 
intervals. If the data were normally distributed, results were recorded as arithmetic means ± the 95% 
confidence interval. 

Second, factors that impact variability in water quality from the natural catchments were investigated. To 
explain variability in water quality among different natural catchments, relationships between 
environmental characteristics of the catchments and concentrations were investigated using multivariate 
analyses. Variability within a storm event was also examined in terms of first flush. Variability of 
constituent levels within a storm event and between seasons was examined. First, flows and 
concentrations within storm events were evaluated by examining the time-concentration series relative to 
the hydrograph using a pollutograph. A first flush in concentration from individual storm events, defined 
as a peak in concentration preceding the peak in flow, is often observed in small urban watersheds 
(Characklis and Wiesner 1997, Sansalone and Buchberger 1997, Buffleben etal. 2002, Stein etal. 2006). 
This observation was quantified using cumulative discharge plots for which cumulative mass emission 
was plotted against cumulative discharge volume during a single storm event (Bertrand-Krajewski et al. 
1998). When these curves are close to unity, mass emission is a function of flow discharge. A strong 
first flush was defined as >75% of the mass being discharged in the first 25% of mnoff volume. A 
moderate first flush was defined as >30% and <75% of the mass being discharged in the first 25% of 
runoff volume. No first flush was assumed when <30% ofthe mass was discharged in the first 25% of 
mnoff volume. Second, changes in proportions of metals between particulate phase and dissolved phase 
over the course of storm were examined and compared with concentrations of TSS, TDS, and flow. The 
Pearson correlation analysis was conducted to test correlation of the ratios with flow. Lastly, ANOVA 
was conducted in order to test if constituent concentrations differed significantly among different seasons. 
The %CV for each constituent was compared among different seasons in order to estimate the degree of 
seasonal variability. 

Relationships between catchment characteristics and constituent concentration were investigated using 
RDA. Water quality variables used in the RDA were flow-weighted concentrations (FWMC) of all 
measured water quality constituents. Environmental variables used were geologic setting (igneous vs. 
sedimentary), land cover type (forest vs. shmb), latitude, catchment area (km2), elevation of sampling 
location (km), slope of drainage area, total rainfall of storm event (cm), baseline flow (m3/sec), mean flow 
(m3/sec), peak flow of storm event (m3/sec), total volume of stormwater mnoff (m3), and percent canopy 
cover (%). The RDA and subsequent analyses, such as ANOVA, were conducted in a similar manner to 
those ofthe dry weather data. 
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Concentrations and loads in natural catchments were compared with data previously collected from 
developed catchments to determine if significant differences existed between natural and developed areas. 
Stormwater data from developed catchments in the greater Los Angeles area were obtained from a 
previous SCCWRP study (Stein et al. 2007) and the Ventura County Watershed Protection District. The 
developed catchments included Los Angeles River, San Jose Creek, Ballona Creek, Coyote Creek, 
Walnut Creek, San Gabriel River, Pueblo Creek, and Calleguas Creek. Details of selected developed sites 
are provided in Appendix IV. Differences between natural and developed catchments were investigated 
using a one-way ANOVA (Sokal and Rohlf 1995) with a significance level of p <0.05. Means for flow-
weighted concentration and flux per each sampling event were estimated. Flow-weighted mean 
concentration and flux data were log-transformed prior to comparison. If data failed in the equal variance 
test, a Kruskal-Wallis ANOVA on ranks was performed to examine difference between the groups. To 
determine how the variability observed in natural catchments related to that observed in developed 
catchments, respective %CV ofthe two data sets were compared. 

In addition to chemistry data, catchment hydrology was compared to that of developed watersheds. For 
each storm, the mean flow, peak flow, and total mnoff volume was calculated relative to the total rainfall 
for that storm. Storm flow patterns relative to rainfall and catchment size were compared between 
developed and undeveloped watersheds to assess differences in hydrologic response using linear and log-
linear regression analysis. 

Estimation of annual loadings from natural landscapes 
Annual loadings of metals, nutrients, and solids from natural streams in southern Califomia were 
estimated, and storm-originated load and non-storm-originated load estimates were compared. Year-
round flow data that were necessary to estimate annual loads were not available at ali natural sites. Thus, 
5 out of 22 natural sites were selected to represent the diversity in the catchment size, geologic setting, 
land cover type, and flow conditions in southern Califomia (Figure 19). The study sites included three 
perennial streams (Arroyo Seco, Sespe Creek, and Pirn Creek) and two intermittent streams (Santiago 
Creek and Tenaja Creek) with catchment sizes ranging from 17 to 318 km2, respectively (Table 6). The 
USGS daily flow data were available for the perennial siles. For the intermittent sites, water pressure 
sensors to monitor flow were installed. 

Flow data from USGS gauging stations 
For the three gauged systems, daily average flows for the 1994-2004 water years were downloaded from 
the USGS website (http://waterdata.usgs.gov/ca/nwis/sw). This ten-year period contains dry, wet, and 
moderate years, and is, therefore, representative ofthe expected range of rainfall conditions. Flow data 
was unavailable for the 2004 water year for Pirn Creek and the 1998 and 2001 water years for Sespe 
Creek. Flow data for the 2005 and 2006 water years were not available due to incomplete data quality 
check by USGS. 

Flow monitoring using water level loggers 
At the two ungauged intermittent streams, pressure transducers to measure water surface elevation (i.e., 
water level) were installed. Water level was monitored every 15 minutes during the 8-month study period 
from December 2005 through July 2006 using Hobo® model U20-001-01 water level logger (Onset 
Computer, Bourne, MA). Two water level loggers were deployed at each site. One was installed above 
the water level lo measure atmospheric pressure and the other was installed under water level to measure 
combined pressure of atmospheric and water pressures. The water pressure was computed by subtracting 
the atmospheric pressure from the combined pressure. Water level was estimated based on the 
temperature that was logged with the pressure. Water level data were converted to flow dala using flow-
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rating curves lhal were obtained from previous sampling events conducted during the dry and wet seasons 
of 2004 through 2006. Separate rating curves for dry and wet weather flows were obtained. A rating 
curve with the highest correlation coefficient among possible linear or non-linear regressions was selected 
lo convert a water level into flow for each site. 

Storm flow separation from non-storm flow 
Storm flow was separated from non-storm flow based on rainfall data for the sites monitored with the 
Hobo water level loggers. For the USGS gauged sites long-term rainfall data were not available, thus, 
storm flow was separated from non-storms flow using the following steps: First, A Xh the difference of 
flow between two data points was computed according to Equation 3: 

X i - X , l = A X i (3) 

where Xj was flow at time /. 

Second, the beginning of each storm event was defined for a time when AX; changed from zero or a 
negative value to a positive value with A Xj that is more than 60% of X,. The 60% criterion was set to 
exclude the increase of flow due to the natural fluctuation of base flow (Hatje et al. 2001). Third, a peak 
flow point was identified as a time just before A ^turned negative. Next, the end of each storm event was 
defined as 7/ after the peak flow occurred, when the A Xi was negative and the flow reduced to 50% of 
peak flow. If A Xj became zero or positive before it dropped to the 50% of peak flow, a time of the last 
negative A Xt was assigned as the end ofthe storm event. Storm flows and non-storm flows were summed 
separately for each water year. 

Estimation of loads and fluxes 
Annual load for each water quality constituent was estimated according to Equation 4: 

W = Yd Cm*Qj*K (4) 

where W was the load (mt or kg); Cm was the FWM for storm flow or mean concentration for 
non-storm flow (mg/L or ug/L); Qj was the total discharge volume of flow (Q stonn flow = mean 
daily storm flow days with storm flow/year; Q non-stonii now was the mean daily non-storm flow days 
with non-storm flow/year); and K was the unit conversion factor of IO6. 

Loadings were calculated separately for storm vs. non-storm discharge volume. Loading estimates were 
based on the product of the mean concentration determined by this study and mean volume over the 
period of record. Implicit in this approach is the assumption that the concentration values determined 
during the two years ofthis study are representative of typical concentrations in natural areas. The total 
annual load for each water year was obtained by summing the storm load and non-storm load. In order to 
account for differences in catchment size, an annual flux for each site was computed as load divided by 
the size of drainage area. 
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Table 1. Sampling framework. Highest priority (A) and Lowest priority (C). 

Land Cover Dominant Geology 

Forest 

Shrub 

Grassland 

A 

A 

B 

Sedimentary Rocks Metamorphic Rocks Igneous Rocks 

C A 

C A 

C B 
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Table 3. Dry weather sampling events: Shaded boxes indicate sampling events occurred at the site; 
unshaded boxes indicate no sampling due to lack of flow during the season. 

Site Name 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Santa Ana River at Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Spring 2005 Fall 2005 

_ 

. 

. 

_ 

Spring 2006 

. 

_ 
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Table 4. Wet-weather sampling events. Shaded boxes indicate sampling events occurred at the site; 
unshaded boxes indicate no sampling due to lack of f low during the season. Automatic sampling (Auto); 
Manual grab sampling (Pol). Numbers in parenthesis indicate the number of composite samples collected. 

Site Name 

Arroyo Seco 

West Fork San Gabriel 
River 

Cattle Creek, a tributary 
to EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek at 
Cristianitos Rd 

Santiago Creek on 
Modjesko Canyon 

Bell Canyon Creek 

Silverado Creek 

Santa Ana River at 
Seven Oaks Dam 

Mill Creek 

Fry Creek 

Piru Creek at Arizona 
Crossing 

Sespe Creek at Sespe 
Gorge 

Bear Creek North Fork 
Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

7.Dec-
04 

Auto(1) 

Auto(1) 

28-Dec-
04 

Auto (4) 

7-Jan-
05 

Pol 

Auto (4) 

Pol 

Auto (4) 

11-Feb-
05 

Auto (5) 

Auto (4) 

>PoI 

17-Mar-
05 

Auto (4) 

Auto (4) 

29-Apr-
05 

Auto (4) 

Auto (4) 

Auto (4) 

Pol 

2-Jan-
06 

Auto (4) 

Auto (4) 

Auto (4) 

Pol 

Auto (4) 

28-Feb-
06 

HB 

Auto (8) 

Auto (8) 

Pol 

Auto (8) 

11-Mar-
06 

Auto f4} 

28-Mar-
06 

Aulo(8) 

Pol 

4-Apr-
06 

Auto <8j 

Auto (81 

Auto (4) 
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Table 5. Comparison of minimum detection limits (MDLs) for constituents analyzed. 

Anaiyte 

PH 

Conductance 

DO 

Temperature 

Hardness 

Minimum Detection Limit 

0.1 pH unit 

0.1 micromhos 

0.01 mg/L 

0.01 oc 

1.0 mg/L 

Analytical Method 

SM4500H+B 

SM2510B 

SM4500OG 

SM2550B 

SM2340A EDTA 
titration 

Nutrients 

NH3 

TKN 

Nitrate+Nitrite 

TP/OP 

TSS 

TDS 

TOC 

DOC 

0.01 mg/L 

0.14 mg/L 

0.02 mg/L 

0.016 mg/L 

0.5 mg/L 

0.1 mg/L 

0.5 mg/L 

0.5 mg/L 

SM 4500-NH3F 

EPA 351.2 

SM 4500-NO3/-NO2 

SM 4500-P C 

SM 2540-D 

SM 2540-C 

EPA 451.1 

EPA 451.1 

Metals 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

0.1 \xglL 

0.1 ug/L 

0.1 ug/L 

0.1 MQ/L 

LOjig/L 

0.05 ug/L 

0.1 ug/L 

0.1 ^g/L 

0.1 ug/L 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

EPA 200.8 

Bacteria 

Total Coliform 

E. coli 

Enterococcus 

10MPN/100ml 

10MPN/100ml 

10MPN/100ml 

Idexx Quantitray 

Idexx Quantitray 

Idexx Quantitray 

Algae 

Chlorophyll a 0.005 mg/L EPA 446.0 

Dissolved oxygen (DO); ammonia (NH3); total dissolved solids (TDS); total suspended solids (TSS); total organic carbon 
(TOC); dissolved organic carbon (DOC); total Kjeldahl nitrogen (TKN); total phosphorus (TP); and orthophosphate (OP). 
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DRY WEATHER 

Background 
Over the last decade, efforts to manage water quality have concentrated mainly on stormwater, 
which is perceived to be the largest source of pollutant loading (Driscoll et al. 1990, Lau et al. 
1994, Wong et al. 1997, Noble et al. 2000, Schiff 2000, Ackerman and Schiff 2003). However, 
dry weather pollutant loadings may also constitute a significant impact to water quality in terms 
of both concentralion and load (McPherson et al. 2002, McPherson et al. 2005, Stein and 
Tiefenthaier 2005). For instance, in six urban watersheds in the Los Angeles region, dry weather 
loading accounted for 20 to 50% of the total annual load of metals depending on the year's 
rainfall (Stein and Ackerman 2007); Table 7). In southern Califomia, which is characterized by a 
dry Mediterranean climate with limited annual precipitation, the majority of rainfall occurs in the 
winter, with an average of only 37 rainfall days per year (Ackerman and Weisberg 2003, Nezlin 
and Stein 2005). Thus, dry weather flow can constitute a significant portion of total annual flow, 
particularly during dry years. Although concentrations of pollutants in dry weather flow might be 
relatively low (Mizell and French 1995, Duke et al. 1999), dry weather flow can be a chronic 
source of pollution and may impose threats to aquatic life because of its consistent contribution 
(Bay and Greenstein 1996, Stein and Tiefenthaier 2005, Stein and Ackerman 2007, Ackerman et 
al. 2003). This section provides dry weather concentration and flux estimates for natural areas. 

Flow and field measurements 
Seven of the nineteen streams sampled were intermittent, while the rest were perennial; 
intermittent streams included Chesebro Creek, Cristianitos Creek, San Juan Creek, Santiago 
Creek, Bell Creek, Fry Creek, and Tenaja Creek. Mean flow ranged from 0 to 0.72 m /sec with a 
mean of 0.33 mVsec. Dissolved oxygen was 6.14 ±3.4 mg/L (mean ± standard deviation), total 
hardness was 225.9 ±182.29 mg/L, pH was 8.0 ±0.4, water temperature was 16.77 ±3.04 0C, and 
percent canopy cover was 87 ±11 %. 

Flow at natural sites varied at multiple time scales. Flow in intermittent streams decreased 
consistently after the last storm ofthe season to zero over a period of months. Review of monthly 
average flow data from USGS (USGS National Water Information System: Web Interface, 
http://waterdata.usgs.gov/ca/nwis) showed that base flow in perennial streams varied over one 
order of magnitude, with the highest flows occurring in May and the lowest occurring in 
September. 

Concentrations, loads, and fluxes ranges 
Nutrients, except TOC and total phosphoms (TP), were neither normally nor log-normally 
distributed. Metals were mostly log-normally distributed. Bacteria were log-normally 
distributed. Thus, statistical summaries of all constituents were performed based on the 
assumption ofthe Iognormal distribution. In all cases, concentrations, loads, and fluxes observed 
from the natural sites exhibited a great deal of variability, as indicated by large 95% confidence 
intervals (Cl; Table 8). For example, the geometric mean of total dissolved solids was 274.4 
mg/L and the 95% CI ranged from 183.0 mg/L to 411.5 mg/L. 

No significant difference among sampling events in spring 2005, fall 2005, and spring 2006 was 
observed for most of constituents. The exceptions were concentrations of DOC, TOC, cadmium 
(Cd), and orthophosphate (OP), which showed significant differences among sampling events. 

20 

b 7 

0002940



Mean concentration of DOC in fall 2005 was more than two times greater than that in spring 
2005 and spring 2006. However, no consistent or systematic differences where one sampling 
event had higher concentrations for all four constituents were observed. Mean flows of sampling 
sites were significantly lower in fall 2005 than spring 2005 and spring 2006. Concentrations. 
Loads, and fluxes for each study site are shown in Appendix VII. 

Algal levels at natural catchments 
Algal abundance varied among seasons and years. Algae were observed at most of sampling sites 
in spring and fall 2005 except Mill Creek where the flow was too fast to safely access the stream 
for sampling. In contrast, algae were seldom observed during sampling events in fall 2006. In 
spring, stream algae were dominated by the green filamentous algae Cladophora spp. In 
addition, Nostoc spp., which have gelatinous bodies and grow attached to hard substrates, were 
observed, but constituted a minor component ofthe total algal community. Observations during 
the fall of 2005 suggest a shift in the community type as flows decreased, with Nostoc spp. 
becoming the dominant algae, and Cladophora spp. being rarely observed. This trend, however, 
was not repeated in 2006. Nostoc spp. was rarely observed during sampling events in 2006. 
Mean chlorophyll-a concentrations were 439 mg/m2 for benthic algae, 0.48 mg/m2 for attached 
algae, and 0.034 mg/m2 for free floating algae (Table 8). The total chlorophyll-a concentration 
was 440 mg/m2. The geometric mean of percent cover for each algae type were 23.6% for 
benthic algae, 6.4% for attached algae, and 2.6% for free floating algae (Table 8). 

Effect of environmental characteristics on dry weather water quality in 
natural catchments 
Geologic type (sedimentary rock and igneous rock) and slope were the main sources of variance 
in the dry weather water quality data. The stepwise selection in RDA resulted in these variables 
significantly increasing the overall model fitness (Table 9). The remaining six variables did not 
appreciably increase the fitness ofthe model and were excluded in subsequent RDAs. Excluding 
less significant environmental variables increased the percent of variance explained by the model 
to 45.4%o, compared to 20.3% for the model that included all nine variables (Table 10). 

The predominant source of variability was geology. The first axis of the RDA model explained 
66.4% of variance in the data set and was primarily determined by the two geology variables 
(Tables 10 and 11). Among the variables retained in the RDA model, slope contributed least to 
variation along the first axis and most along the second axis (Table 11). This indicates that 
geologic setting is a more important factor in defining dry weather water quality of natural 
catchments than the other environmental factors tested here. 

Correlations between water quality and environmental variables are explained in the biplot 
(Figure 2). Copper, selenium, zinc, nickel, iron, TDS, TOC, and TKN were positively correlated 
with sedimentary rock. Nitrate+nitrite was negatively correlated with sedimentary rock and 
positively correlated with igneous rock. Arsenic was positively correlated with slope. Other 
constituents exhibited no strong correlation with any ofthe environmental variables. 

Concentrations of several constituents exhibited significant differences between the different 
geology groups. Results of the ANOVA indicate that copper, iron, nickel, selenium, OP, and 
TDS concentrations were significantly higher in natural catchments underlain by sedimentary 
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rock than those underlain by igneous rock (p <0.05). Other constituents did not exhibit any 
significant differences between the geologic groups. 

Comparison with developed catchments 
Concentrations and fluxes differed significantly between the natural and developed catchments 
for all constituents (p <0.005; Figure 3a, 4a, 5, 6, and 7). Metal concentrations at the natural 
catchments were two to three orders of magnitude lower than concentrations observed in the 
developed catchments (Figure 3a). For example, the geometric mean for copper was 0.56 (jg/L in 
the natural catchments and 132.40 pg/L in the developed catchments. Concentrations of 
ammonia, TP, nitrate+nitrite, and TSS in the natural catchments were two to three orders 
magnitude lower than concentrations in the developed catchments; for example, the geometric 
mean concentration of ammonia was 6.05 mg/L in the developed areas and 0.061 mg/L in the 
natural areas. Similarly, the geometric mean flux of ammonia was 896g/ km day in the 
developed areas and 3g/km2 day in the natural areas (Figure 4a). Bacteria concentrations were 
approximately two orders of magnitude lower at natural sites than in the developed Ballona Creek 
watershed (Figure 7). These differences were statistically significant (p = <0.001) for all three 
bacteria indicators. 

Concentrations of metals, nutrients, and solids at the natural catchments were separated for 
igneous and sedimentary geology types; concentrations at each geology type were then compared 
with concentrations at the developed catchments. Concentrations at natural sites underlain by 
sedimentary and igneous rock were both significantly lower than concentrations at the developed 
catchments (Figure 3b and 4b). 

In all cases, the variability observed in the natural areas was substantially higher than that 
observed in developed areas (Table 12). The %CVs of copper, lead, and zinc in the natural areas 
were more than two orders of magnitude greater than those in the developed areas. The greater 
%CVs in the natural catchments resulted from the larger geometric standard deviations compared 
with the geometric mean values. 

Discussion 
Dry weather concentrations of metals, nutrients, solids, and bacteria from natural catchments in 
the southern Califomia Costal region were lower than those from developed catchments. 
Furthermore, dry weather concentrations documented in this study were one to three orders of 
magnitude lower than concentrations for reference sites in existing ambient monitoring programs 
such as EMAP and SWAMP (Table 13). These differences likely results from the fact that 
EMAP and SWAMP use a broad definition of "natural" and assign sites probabilistically based 
on general catchment land use. In some cases, there may be low levels of mral residential, 
ranching, or agricultural (e.g., orchards) land uses upstream ofthe sampling sites, even though the 
reference sites are far from major urban developments and meets the general definition of 
"natural" (NOAA CCAP 2003). Conversely, in this study sites were rigorously selected to 
exclude any potential effects of non-natural land use or land cover. 

Dry weather concentrations were consistently lower than established water quality management 
targets. Mean concentrations of metals were below the chronic standards ofthe Califomia Toxic 
Rules for inland surface waters (freshwater aquatic life protection standards; Table 14a). There 
are currently no established nutrient standards available for comparison to data collected from the 
natural catchments. However, in December 2000, USEPA proposed standards for TKN, 

22 

9 0 Pl 7 / 1/ Z s 

0002942



nitrate+nitrite, total nitrogen (TN), and TP, respectively, for Ecoregion 111, 6, which includes 
southern Califomia (USEPA 2000; Table 14b). Although these proposed standards have not been 
approved, they provide a reasonable basis of comparison to levels of polential environmental 
concern. The geometric means of all nutrients were below or similar to the proposed USEPA 
regional nutrient criteria. The USEPA criteria were developed for the entire year and do not 
separate dry weather condition from wet weather condition. When comparing geometric means 
from this study with the proposed USEPA nutrient criteria, it is important to realize that the 
USEPA criteria are averaged on the 25th percentiles of concentrations from four seasons that 
include wet and dry weather. As shown in this study, levels of nutrients can vary considerably 
between dry and wet weather. Therefore, it is important to consider storm and non-storm 
conditions separately in future criteria development. 

Median bacteria levels at the natural sites were lower than the Department of Health and Safety 
(DHS) draft guideline for freshwater recreation for E. coli and enterococci but higher for total 
coliforms (Figure 7). Instances of exceedance of the standards were not correlated with the 
mnoff volume or with catchment size (p >0.05). 

There are no established water quality criteria for algae. Thus, the algal levels in this study were 
compared with literature values typically associated with eutrophic conditions. The mean algal 
biomass of 147 mg/m2 at the natural sites was slightly lower than the algal nuisance threshold of 
150 mg/m2 stated in USEPA's Nutrient Criteria Technical Guidance Manual for Rivers and 
Streams (2000), but was higher than the 84 mg/m2 suggested as a 50th percentile concentration of 
chlorophyll-a for eutrophic streams by Biggs and Thomsen (1995). Similarly, the total percent 
cover of three algal types of 32.6% was higher than the 30% cover suggested as a 50th percentile 
condition for eutrophic streams by Biggs and Thomsen (1995). However, algal biomass was 
substantially lower than values at developed sites reported by Welch et al. (1988) and Dodds et 
al. (1998). 

Neither chlorophyll-a concentration nor algal percent cover was significantly correlated with any 
nutrient concentrations. The lack of correlation may be due to the narrow range of low values 
observed for both algae and nutrients at the natural sites. Alternatively, algal levels may be more 
related to levels of organic nutrients or to physical factors, such as flow or canopy cover, as 
suggested by Biggs and Thomsen (1995). In addition, the results ofthis study with respect to 
algal types and biomass are limited by the number of sampling events conducted during the dry 
weather. More frequent and continuous sampling/survey throughout the year is necessary to 
assess more representative changes in algal community and biomass. The lack of correlation 
between algal biomass and nutrients may also be partly due to this limitation. 

The contribution of atmospheric deposition was not accounted for in this study. Therefore, 
concentration and flux data presented here include contributions from both natural loading and 
atmospheric deposition to the catchment and subsequent washoff. Prior studies show that rates of 
atmospheric nitrogen deposition can be quite high in xeric regions, such as those that include the 
majority of coastal catchments in southern Califomia (Clark et al. 2000). Smith et al. (2003) 
showed that estimates of annual loading of TN and TP could be 16 to 30%) lower when corrected 
for atmospheric deposition rates. In addition, mountainous areas within the South Coast air basin, 
within the greater Los Angeles area, receive the highest nitrogen deposition rates in the country 
(Fenn and Kiefer 1999, Fenn et al. 2003). In addition, Bytnerowicz and Fenn found thatdry 
deposition5 of nitrogen over large areas of Califomia was of greater magnitude than wet 

5 The removal of atmospheric particles that, in the absence of water in the atmosphere (i.e.,, rain), settle to 
the ground as particulate matter. 
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deposition6 due to the arid climate (Bytnerowicz and Fenn 1996). Finally, Fenn et al. found that 
the contribution of atmospheric deposition could be even higher in late summer when fog occurs 
with unusually high atmospheric N0 3 ' and N H / (Fenn et al. 2002). These findings imply that the 
dry weather concentrations of nutrients derived solely from natural sources may be even lower 
than values presented in this study. 

This study showed that concentrations of metals, nutrients, and solids from natural catchments are 
highly variable. This may result from numerous factors, such as temporal and spatial variability 
and methods of data analysis. One factor that may influence data variability is treatment of non
detects (NDs). In this study, the percent of NDs for a given constituent ranged from 1.8% for 
TSS to 59.6% for TP (Table 15). Samples that are ND can be assigned a value ranging from zero 
to the MDL. In this study, zero was not considered because zero values do not allow calculation 
of geometric statistics. To be conservative, samples were assigned a value of one-half the MDL 
to ND samples used in this study. Use of the MDL instead of one-half MDL for ND samples 
would have resulted in less than a 2% increase in median concentration for most constituents. 
The exceptions were ammonia, nitrate+nitrite, OP, and TSS, which would have increased by 12, 
18, 30, and 8%, respectively. 

Environmental settings such as geology and land cover have been shown to affect water quality in 
natural catchments (Lakin and Byers 1941, Dunne and Leopold 1978, Ohlendorf et al. 1986, 
Larsen 1988, Ledin et al. 1989, Tracy et al. 1990, Tidball et al. 1991, Detenbeck et al. 1993, 
Presser et al. 1994, Hounslow 1995, Johnes et al. 1996, Richards et al. 1996, Johnson et al. 
1997a, Gergel et al. 1999, Hibbs and Lee 2000). In this study, geology was the primary factor in 
determining dry weather water quality in natural catchments. Levels of TDS and other 
constituents were generally higher in streams draining sedimentary catchments than those 
draining igneous catchments. This difference can be explained by the higher erodibility of 
sedimentary rock resulting in the increased release of sediment and associated constituents into 
the water. Differences in constituent concentrations based on geologic setting were most 
pronounced for compounds that are typically associated with particles, such as copper, zinc, and 
nickel. Less difference was observed for compounds typically found primarily in the dissolved 
phase, such as arsenic and selenium. 

Constituent concentrations also varied as a function of catchment slope. The likely mechanism 
for this effect is an increase in erosion and washoff associated with steeper watersheds (Naslas et 
al. 1994). Overall, the effect of both slope and geology was less pronounced for dry weather 
conditions than for wet weather conditions, most likely due to a lower amount of overland 
(surface) mnoff. 

Land cover did not have a significant effect on dry weather water quality in this study. However, 
other studies have documented the importance of land cover on water quality (Nolan and Hitt 
2003, Willett et al. 2004). Binkley et al. (2004) reported phosphoms levels in hardwood-forested 
streams that were more than two orders of magnitude higher than the concentrations found in this 
study. In our study, forested catchments did not show significantly higher levels for any 
phosphoms-related constituents than shmb catchments. This highlights the importance of 
considering regional differences. The soils of hardwood forests typically include well-developed 
O-horizons and are subject to relatively long periods of saturation. These factors contribute to 
leaching of nutrients from decaying organic matter in the O-horizon to the streams draining the 
catchments. In contrast, forested areas in southern Califomia are characterized by young sandy 
soils with little to no O-horizon and generally low organic matter. These soils are not 

The removal of atmospheric particles to the earth's surface by rain or snow (SRA 2003). 
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substantially different than those found in scrub-shrub areas; hence, differences in nutrient 
loading were not expected. 
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Table 8. Dry weather geometric means (Geomean), along with upper and lower limits of 95% 
confidence interval (Cl) for concentrations, mass load, and flux. 

Metals 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Nutrients 

Ammonia 

Nitrate+Nitrite 

Total Kjeldahl 
Nitrogen 
Dissolved 
Organic Carbon 
Total Organic 
Carbon 

Orthophosphate 

Total 
Phosphorus 

Solids 

Total Dissolved 
Solids 
Total Suspended 
Solids 

Microbes 

E. coli 

Enterococcus 

Total Coliform 

Concentration (ug/L) 

Geomean 

0.66 

0.11 

0.17 

0.56 

83.90 

0.05 

0.30 

0.58 

0.56 

Upper Cl 

0.94 

0.15 

0.22 

0.72 

109.83 

0.06 

0.41 

0.84 

0.82 

Lower Cl 

0.47 

0.09 

0.13 

0.43 

64.10 

0.03 

0.22 

0.41 

0.39 

Concentration (mg/L) 

Geomean 

0.01 

0.05 

0.28 

2.68 

2.85 

0.02 

0.05 

Upper Cl 

0.01 

0.08 

0.31 

3.39 

3.37 

0.02 

0.06 

Lower Cl 

0.01 

0.03 

0.25 

2.12 

2.41 

0.01 

0.04 

Concentration (mg/L) 

Geomean 

274.43 

0.85 

Upper Cl 

411.49 

1.27 

Lower Cl 

183.02 

0.57 

Concentration (MPN/lOOml) 

Geomean 

15.83 

19.84 

1047.83 

Upper Cl 

20.11 

25.49 

1429.96 

Lower Cl 

12.46 

15.45 

767.82 

Mass Load (g/day) 

Geomean 

7.90 

1.34 

2.03 

6.64 

997.79 

0.55 

3.56 

6.95 

6.70 

Upper Cl 

13.72 

2.20 

3.22 

10.59 

1628.97 

0.89 

6.03 

11.84 

10.52 

Lower Cl 

4.55 

0.81 

1.28 

4.16 

611.18 

0.34 

2.10 

4.08 

4.27 

Mass Load (kg/day) 

Geomean 

0.07 

0.58 

3.29 

31.87 

33.88 

0.20 

0.57 

Upper Cl 

0.11 

1.08 

5.07 

49.86 

51.18 

0.33 

0.89 

Lower Cl 

0.05 

0.31 

2.14 

20.37 

22.43 

0.13 

0.36 

Mass Load (kg/day) 

Geomean 

3132.46 

10.12 

Algae* 

Benthic 

Attached 
Free 

floating 

Upper Cl 

5804.84 

17.80 

Lower Cl 

1690.37 

5.76 

Flux (g/km2 day) 

Geomean 

0.33 

0.06 

0.08 

0.28 

41.37 

0.02 

0.15 

0.29 

0.28 

Upper Cl 

0.51 

0.10 

0.14 

0.43 

69.19 

0.04 

0.24 

0.49 

0.50 

Lower Cl 

0.21 

0.03 

0.05 

0.18 

24.73 

0.01 

0.09 

0.17 

0.16 

Flux (kg/km'day) 

Geomean 

0.003 

0.02 

0.14 

1.32 

1.40 

0.008 

0.02 

Upper Cl 

0.005 

0.05 

0.22 

2.17 

2.18 

0.014 

0.04 

Lower Cl 

0.002 

0.01 

0.09 

0.80 

0.91 

0.005 

0.01 

Flux (kg/km2) 

Geomean 

137.86 

0.42 

Percent Cover (%) 

Mean 

23.60 

6.40 

2.60 

Min 

0.00 

0.00 

0.00 

Max 

100.00 

38.10 

37.20 

Upper Cl 

250.53 

0.78 

Lower Cl 

75.87 

0.23 

Chlorophyll-a (mg/m2) 

Mean 

439.20 

0.48 

0.03 

" Min 

0.00 

0.00 

0.00 

Max 

6946.20 

2.30 

0.21 
* Algal data were normally distributed and arithmetic means, minimums and maximums were computed. 
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Table 9. Dry weather results of stepwise selection of environmental variables 
using redundancy analysis (RDA)a. 

Environmental Variables 

Igneous Rock 

Sedimentary Rock 

Slope 

Mean Flow 

Elevation 

Catchment Size 

Canopy Cover 

Latitude 

Forest 

Shrub 

Extra Fit 

0.073 

0.073 

0.040 

0.039 

0.034 

0.032 

0.032 

0.025 

0.023 

0.023 

Cumulative Fit 

0.073 

0.146 

0.186 

0.225 

0.259 

0.291 

0.323 

0.348 

0.371 

0.395 

Significance 
(p value) 

0.005 

0.005 

0.04 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 

fl Variables are given in the order of inclusion. The extra and cumulative fits are given as percentages relative to the total 
sum of squares over all water quality variables (comparable to the percentage explained variance in univariate 
regression). Number of observations: 1006. Total number of water quality variables: 18. Significance was determined by 
Monte Carlo permutation using 199 random permutations. 
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Table 10. Statistical summary of RDA for dry weather water quality. 

Eigenvalues 

Water Quality Environment Correlations 

Cumulative 
Percentage 

variance 

Water Quality Data 

Water Quality-
Environment Relation 

Axes 

1 

0.075 

0.65 

7.50 

66.00 

2 

0.038 

0.65 

11.00 

100.00 

3 

0.22 

0.00 

33.00 

0.00 

4 

0.11 

0.00 

45.00 

0.00 

Table 11 . Canonical coefficients of environmental variables with the f irst two axes of RDA for dry 
weather concentrations of metals, nutrients, and solids. 

Environmental Variables 

Sedimentary Rock 

Igneous Rock 

Slope 

Water Quality Constituent Axes 

1 

-0.63 

0.63 

0.16 

2 

-0.15 

0.15 

0.64 
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Table 12. Comparison of percent coefficient of variation (%CV) between natural sites and developed 
sites for metals, nutrients, and solids in the dry weather condition. Data were not available ('-'). 

Metal 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Nitrate+Nitrite 

Total Kjeldahl Nitrogen 

Dissolved Organic 
Carbon 

Total Organic Carbon 

Orthophosphate 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended Solids 

E. coli 

Enterococcus 

Total Coliform 

Natural 

Sample Size 

51 

51 

51 

51 

51 

51 

50 

51 

51 

51 

51 

50 

51 

51 

51 

49 

51 

50 

52 

52 

52 

Concentration 
%CV 

530 

2300 

1400 

460 

3.20 

6100 

1000 

650 

710 

24000 

8500 

540 

88 

65 

25000 

5100 

1.60 

500 

29 

20 

0.50 

Flux 
%CV 

1500 

13000 

7600 

1800 

16 

28000 

4300 

2400 

3000 

190000 

37000 

3900 

460 

350 

91000 

25000 

6.30 

2300 

-

" 

-

Developed 

Sample Size 

4 

4 

8 

11 

8 

10 

8 

8 

11 

10 

8 

0 

0 

0 

0 

8 

0 

8 

12 

12 

12 

Concentration 
%CV 

81 

980 

41.30 

4.40 

0.14 

15.10 

5.00 

52 

1.7 

320 

97 

-

-

-

-

350 

NA 

11 

0.28 

0.45 

0.0036 

Flux 
%CV 

950 

14000 

200 

72 

1.20 

200 

29 

380 

23 

720 

550 

-

-

-

-

3400 

NA 

53 

-

-

-
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Table 13. Comparison of dry weather geometric means of concentration of the natural catchments 
with geometric means from reference sites of the existing ambient monitoring programs (EMAP and 
SWAMP). 

Metal 

Selenium (pg/L) 

Zinc (pg/L) 

Ammonia (mg/L) 

Dissolved Organic Carbon (mg/L) 

Total Phosphorus (mg/L) 

Total Nitrogen (mg/L) 

Total Suspended Solids (mg/L) 

Existing Ambient 
Monitoring Programs 

13.70 

5.25 

1.47 

1.67 

1.99 

301 

495 

Natural Loadings 

0.58 

0.56 

0.01 

2.68 

0.05 

0.32 

0.85 
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Table 14a. Water quality standards for metals. Standards are from the California Toxics Rule (CTR) -
Inland surface waters for freshwater aquatic life protection. Standards for hardness-dependent 
metals shown here are those at 100 mg/L. Four-day criteria are used for the comparison of the dry 
weather water quality. 

Metal 

Arsenic 

Cadmium 

Chromium (III) 

Copper 

Nickel 

Lead 

Selenium 

Zinc 

Continuous Concentration (pg/L) 
Four-day Average 

150 

2.20 

180 

9.00 

52 

2.50 

5.00 

120 

Hardness Standard 

Independent 

Dependent 

Independent 

Dependent 

Table 14b. Comparison of EPA proposed nutrient criteria for rivers and streams for Ecoregion III, 6 
(central and southern California) with dry weather geometric means. 

Nutrient 

Total Kjeldahl Nitrogen (mg/L) 

Nitrate+Nitrite (mg/L) 

iTotal Nitrogen (mg/L) 

Total Phosphorus (mg/L) 

Ecoregion III, 6 

0.36 

0.16 

0.52 

0.03 

Natural Catchments in Dry Weather 
Geometric Mean 

0.28 

0.05 

0.33 

0.05 
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Table 15. Percent non-detects (%ND) of the dry weather data. Constituents not shown did not have 
NDs. 

Constituent 

Arsenic 

Cadmium 

Chromium 

Copper 

jLead 

Nickel 

Selenium 

Zinc 

Ammonia 

Dissolved Organic Carbon 

Nitrate 

Nitrite 

Orthophosphate 

Total Kjeldahl Nitrogen 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended Solids 

No of ND 

21 

74 

45 

18 

5 

92 

31 

36 

35 

67 

4 

24 

64 

32 

62 

21 

2 

No of Sample 

163 

165 

164 

164 

163 

164 

165 

169 

165 

115 

104 

120 

119 

108 

104 

108 

109 

%ND 

12.9 

44.8 l 

27.4 

11.0 

3.1 

56.1 

18.8 

21.3 

21.2 

58.3 

3.8 

20.0 

53.8 

29.6 

59.6 

19.4 

1.8 
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WET WEATHER 

Background 
Stormwater runoff has been recognized as a major source of pollution to many of the nations 
waterways (Characklis and Wiesner 1997, Davis et al. 2001). In southern Califomia, pollutants 
associated with stormwater have been shown to result in significant ecological effects in local 
receiving waters ofthe Southern Califomia Bight (Bay and Greenstein 1996, Noble et al. 2000, 
Schiff 2000). Consequently, much effort and resources have been devoted to the evaluation and 
management of stormwater (USEPA 1995, Wong et al. 1997, Ackerman and Schiff 2003, Ahn et 
al. 2005). One of the challenges associated with stormwater management is accounting for the 
impact of biogenic inputs, or the natural contribution from undeveloped areas (natural loadings) 
on overall water quality. 

Unlike man-made compounds, such as Polychlorinated Biphenyls (PCBs), many constituents 
found in stormwater, such as metals, nutrients, and solids, can originate from natural, as well as 
anthropogenic, sources (Turekian and Wedepohl 1961, Dickert 1966, Trefry and Metz 1985, 
Horowitz and Elrick 1987, Seiler et al. 1999). Therefore, high levels of these constituents may 
not directly indicate a water quality problem, and it may be difficult to differentiate 
anthropogenic effects and natural variability in the system. 

Existing ambient monitoring programs typically include a few reference streams in relatively 
undeveloped areas, but mainly focus on dry weather water quality and devote little, if any, 
resources for characterizing reference conditions for stormwater runoff. To compensate for the 
lack of data on natural stormwater loadings, water quality standards, such as TMDLs, are often 
written using load allocations based on data from other parts of the country or, with anecdotal 
data from previous time periods. As a result, these standards may be ineffective or overly 
stringent. Quantification of stormwater loads from natural areas in southern Califomia (presented 
in this section) would help remedy this situation. 

Rainfall and flow 
Annual rainfall during the study period (2004 to2006) was compared to the average annual 
rainfall from 1872 to 2006 (Figure 8; Los Angeles County Department of Public Works 
(LADPW) rain gage station #716 at Ducommun St., Los Angeles, CA -
http://ladpw.org/wrd/Precip/index.cfm). Rainfall for the 2004-2005 storm season was 
significantly above the long-term average annual rainfall of 40 cm. In contrast, annual rainfall 
during 2006 was approximately two-thirds of the average. Therefore the two study years 
represented an unusually wet year and a below-average rainfall year. 

Event rainfall over the study period ranged from 0.81 to 17.20 cm. Mean storm flow was 1.39 
±2.31 m3/sec and flow varied from 1.51 x 10'2 to 9.76 m3/sec. Peak flows ranged from 6.88 x IO'2 

to 53.72 m3/sec with the mean of 4.82 ±11.42 nrVsec. 

The mean total rainfall per storm event among the study catchments varied between the two years 
of sampling. During 2004-2005, mean rainfall was 7.3 cm/storm event, while in 2005-2006 it 
was 4.6 cm/storm event. The higher magnitude, frequency and duration of rainfall translated to 
average mean flows during 2004 being approximately four times larger than in 2005. Mean peak 
flow was 1.3 ±1.6 mVsec in 2004-2005 vs. 8.1± 15.3(m3/sec) in 2005-2006. 

42 

O O. C J y f? 
o '-.•! '-J i--- •• v 

0002962



Ranges of concentrations, loads, fluxes for metals, nutrients, and solids 
Geometric means ranged from 0.3 to 5 (ig/L for metals except iron (962 pg/L) and from 0.04 to 6 
mg/L for nutrients. Geometric means of TDS and TSS were 98 and 251 mg/L, respectively, and 
those of bacteria ranged from 123 to 4467 MPN/lOOml. Concentrations, loads and fluxes for each 
constituent are summarized as geometric means and upper and lower 95% Cl in Table 16. In all 
cases, concentrations and loads observed from the natural catchments exhibited a great deal of 
variability, as indicated by large 95% CI; concentrations, loads, and fluxes generally varied over 
one order of magnitude. Concentrations. Loads, and fluxes for each study site are shown in 
Appendix VIII. 

Temporal variability in concentration and load 
No first flush was observed in stormwater runoff from the natural catchments as indicated by the 
cumulative mass loading plots. In all cases less than 30% of total mass was discharged during the 
first 25% ofthe storm mnoff volume. For example, the mass loading for Pirn Creek was roughly 
proportional to the percent volume discharged in Piru Creek (Figure 9). From a concentration 
perspective, concentrations varied over the course ofthe storm; however, peak concentrations for 
metals, nutrients, and solids occurred after the peak flow, unlike the pattern typically observed in 
developed catchments, where peak concentrations occur during the rising limb ofthe hydrograph. 
An example of the pollutograph for Piru Creek shows that the peak concentration of copper 
occurred on the decreasing limb ofthe hydrograph (Figure 10), and the pollutograph was more 
spread out in natural areas than typically observed in developed watersheds. 

No significant differences in constituent concentrations, loads, or fluxes were observed between 
early-season storms and late-season storms. In addition, there was no significant correlation 
between cumulative annual rainfall, concentration, load, or flux for any of the constituents 
sampled. No significant correlations were observed between FWMCs or fluxes and event 
rainfall. 

Levels of constituents varied between among storm seasons. The range of variability in data was 
larger during the wetter 2004 storm season lhan during the drier 2005 storm season. Variability 
among different storm events in 2004 was significantly larger than variability in 2005, for all 
constituents except TDS (Appendix VI - Table 1). For example, the %CV for TSS in 2004 was 
approximately three times larger than that in 2005; 1,154 and 393, respectively. Geometric 
means for all constituents except DOC and TP were higher in 2004 than those in 2005 (Appendix 
VI-Table 2). 

Particulate vs. dissolved concentrations of metals in storm runoff 
Ratios of particulate to dissolved metals concentrations changed over the course of storms. 
Particulate metals increased with increased flow, and were significantly associated with an 
increase in the concentration for TSS (p <0.05). Figure 11 shows an example ofthis pattern from 
a storm event at Bear Creek. The concentration of TSS sharply increased with the increase in 
rainfall and flow, while the concentration of TDS dropped, primarily due to dilution by increased 
mnoff. Once the flow dropped, the concentration of TSS also dropped, but the concentration of 
TDS did not return to the pre-storm levels for approximately two days (Figure 11). The pattern of 
TSS concentration was synchronized with the increase in particulate metals and inversely related 
to TDS concentrations. Although this pattern was consistent among all metals, the ratio of 
particulate to dissolved concentration varied by metal. Arsenic (As) and selenium (Se) exist 
primarily in a dissolved phase throughout storms, indicated by the fact that all samples were 
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below the 1:1 reference line of equal distribution between the two phases (Figure 11). At peak 
flow, the ratio of particulate over dissolved metals for As and Se increased by approximately two 
orders of magnitude coincident with an increase in TSS. Copper (Cu), lead (Pb), and zinc (Zn) 
existed primarily in the dissolved phase during baseflow conditions. However, during peak flow 
particulate metals increased by three orders of magnitude and the majority of metals in storm 
mnoff occur in the particulate phase. Increased particulate metal concentrations persisted long 
after flow subsided; the ratio of particulate to dissolved metals did not return back to the pre-
storm levels for two days following peak flow. 

Environmental factors that influence variability in constituent 
concentrations 
The influence of environmental variables on water quality data was examined in a two-step 
process. First, RDA was used to identify the variables that accounted for the majority of variance 
in the data set as a whole. Second, the entire water quality data set was grouped based on the 
environmental variables identified by the RDA model. The data were log-transformed and the 
significance of differences between the groups was analyzed using ANOVA. 

Geologic setting (sedimentary vs. igneous) and elevation were the main determinants of variance 
in the wet-weather water quality data. According to the RDA stepwise selection, geology and 
elevation showed higher extra fit than the other eleven variables tested and significantly increased 
the fitness ofthe model (Table 17). Because sedimentary geologic setting, igneous geologic 
setting, and elevation were the only variables that significantly contributed to the fitness of the 
RDA model (p <0.05), subsequent RDA analysis was conducted using only these three 
environmental variables, thereby maximizing the ability of the model to resolve differences 
between environmental classes. 

The RDA model with three environmental variables explains 66.6% of variance in water quality 
data (Table 18). In contrast, the model that included all fourteen environmental variables 
explained only 44.3% of variance. The first axis of the RDA model was determined by the two 
geologica setting variables. This axis had a canonical coefficient of ±0.5167 and explained 
84.5% of total model variance relating water quality to environmental variables; the second axis 
of the RDA model was determined by elevation, had a canonical coefficient of 0.3777, and 
explained 15.5% of total model variance (Tables 19 and 20). 

Most metals, TSS, and a few nutrients were correlated with geology variables as shown in the 
biplot (Figure 12). Total suspended solids and metals (except arsenic) were positively correlated 
with sedimentary rock. Dissolved organic carbon and TOC were negatively correlated with 
sedimentary rock and positively correlated with igneous rock. Total Kjeldahl nitrogen was 
strongly positive-correlated with elevation. Arsenic, OP and TDS were negatively correlated 
with elevation. Other constituents exhibited no strong correlation with any ofthe environmental 
variables. The correlations suggested by the RDA results were reconfirmed by regression 
analysis. 

Concentrations of several constituents exhibited significant differences between the two geologic 
types. Results ofthe ANOVA indicate that Cu, Ni, Se, Zn, NH3, and TSS, concentrations were 
significantly higher in mnoff from natural catchments underlain by sedimentary rock than those 
underlain by igneous rock (p <0.05). Other constituents did not exhibit any significant 
differences between the geologic types. 
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Comparison with developed catchments 
Hydrologic responses of natural catchments were different from those of developed catchments. 
The ratios of peak flow to catchment size increased less sharply in response to the increase of 
rainfall in natural catchments than in response to increased rainfall in developed catchments 
(Figure 13a.). Ratios of mean flow and total mnoff volume to catchment size also increased less 
sharply in response to increase of rainfall in natural catchments than in response to increased 
rainfall in developed catchments. This difference between natural catchments and developed 
catchments was likely due to difference in the amount of impervious surface in the catchments. 
In addition, storms at the natural sites were bigger than storms at the developed sites in terms of 
total rainfall of a storm event. Most storms at the natural sties were distributed above the average 
total rainfall per storm event at Los Angeles DPW station #716 at Ducommun St., Los Angeles, 
CA, between 1997 and 2003 (Figure 13b). This is primarily because most of natural sites are 
located at upper portions of the watershed, while most of developed sites are located at lower 
portions of the watershed. The natural sites in mountainous areas of higher altitude are more 
likely to have more frequent and higher precipitation than the developed sites. 

Flow-weighted mean concentrations (FWMCs) from the natural catchments were significantly 
different (p <0.05) from those of developed catchments in southern Califomia for all constituents 
examined except TSS. Comparisons were conducted for a total of nine metals (As, Cd, Cr, Cu, 
Fe, Pb, Ni, Se, and Zn), four nutrients (NH3, TKN, TP, and nitrate+nitrite), and TSS. Among 
them, Cd, Se, NH3, TKN, and TSS passed both normality and equivariance tests and were 
analyzed using ANOVA. Constituents that failed the normality test were examined using one
way ANOVA on ranks. Metal concentrations at the natural catchments were approximately one 
to two orders of magnitude lower than concentrations observed in the developed areas (Figures 
14a and 14b). Concentrations of NH3, nitrate+nitrite, and TKN for the natural catchments were 
about one order of magnitude lower than those for the developed catchments; conversely, TSS 
concentrations showed no significant difference between geologic setting (Figures 15a and 15b). 
Comparison of fluxes (i.e., mass loading per unit area) between the natural and the developed 
catchments showed that fluxes for As, Cu, Fe, Pb, Ni, Zn were one order of magnitude lower in 
natural catchments (Figure 16); NH3 concentrations were also one order of magnitude lower for 
natural catchments than for developed catchments (Figure 17). 

Wet weather bacteria levels in the Los Angeles River were higher than those from natural sites, 
although the differences were not as great as during dry weather (Figure 7). Stormwater bacteria 
levels at the natural catchments were approximately two to three orders of magnitude lower than 
those at developed sites in Los Angeles River watershed (Figure 18). Kruskal-Wallis ANOVA 
on ranks showed that differences between wet weather bacteria levels were significant. It should 
be noted that bacteria monitoring in the Los Angles River included fecal coliforms instead of E. 
coli, precluding a direct comparison with the natural sites. However, based on an assumption that 
E. coli levels typically equal 80% of fecal coliforms, median E. coli levels in the Los Angeles 
River were almost 20 times higher than those observed at the natural sites. 

In all cases, the variability observed in the natural catchments was substantially larger than that 
observed in the developed catchments both in terms of FWMCs and fluxes based on %C V (Table 
20). For example, in the developed catchments, the geometric mean of FWMCs for Fe was 9,729 
pg/L and the geometric standard deviation was 18. Comparatively, the geometric mean for iron 
was 962 [ig/L and the geometric standard deviation was 11 in the natural catchments. Greater 
%CVs in the natural catchments resulted from the larger geometric standard deviation compared 
with the geometric value. 
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Discussion 

Constituent concentrations from natural areas were generally one order of magnitude lower than 
those from the developed catchments, with the exception of TSS. Both FWMC and flux of TSS 
in the natural catchments were similar to those in the developed catchments, indicating that 
natural areas may be a substantial source of TSS to downstream areas. Previous studies on 
developed catchments have reported a strong correlation between particle-bound pollutant load 
and TSS, particularly for metals (Characklis and Wiesner 1997, Stenstrom et a l 1997). However, 
as shown in this study, high TSS from natural catchments does not automatically correspond to 
high pollutant load. There are several potential reasons for this discrepancy. First, natural areas 
may intrinsically produce less pollutant washoff (i.e., less source material). Second, the particle 
size distribution, and hence the affinity between pollutants and particles, may differ between 
natural and developed areas. Third, pollutant partitioning to various particle size fractions may be 
different between natural and developed sites. The results ofthis study strongly suggest the first 
reason (i.e., less source material) contributes to lower loads. However, differences in the nature 
of the particle sizes and the associated pollutant partitioning remain to be investigated. This 
information would provide additional insight into the contribution of natural areas to downstream 
transport and deposition patterns. 

Metal concentrations were compared with the Califomia Toxics Rules (CTR) acute toxicity 
standards for inland surface waters (freshwater aquatic life protection standards; Table 21a). 
Concentrations were consistently below the CTR standards for all metals except for a few isolated 
exceedances for copper. When compared to the CTR criteria, total copper concentrations from 
individual samples exceeded the standard in 15 out of a total of 133 samples analyzed, while none 
of the FWMC values exceeded CTR standards (Figure 19a). However, when dissolved 
concentrations of copper7 were compared with the CTR standard, only one out of 133 values 
exceeded CTR standard (Figure 19b). 

The CTR criteria are based on dissolved concentrations; hence the CTR provides a simple matrix 
for the conversion of total to dissolved concentrations. However, as shown in this study, the ratio 
of particulate to dissolved metal concentrations varies over the course of a storm. Therefore, it is 
difficult to infer toxicity from an instantaneous sample. Bioavailability, and thus toxicity, will be 
affected by numerous factors, including partitioning between particulate and dissolved phases, 
pH, conductivity and concentration of DOC (Paulson and Amy 1993). Therefore, estimates of 
metal toxicity should be based on direct measure of dissolved concentrations. 

There are no established nutrient standards available for comparison to data collected from the 
natural catchments in this study. However, in December 2000, USEPA proposed guidelines of 
0.363 mg/L, 0.155 mg/L, 0.518 mg/L, and 0.030 mg/L for TKN, nitrate+nitrite, TN, and TP, 
respectively for Ecoregion III, 6, which includes southern Califomia (USEPA 2000; Table 21b). 
The geometric means of flow-weighted concentrations of TKN and TP in the natural catchments 
were similar or below the proposed standards; however, the geometric means of nitrate+nitrite 
and TN were above the proposed levels. Higher levels of nitrate+nitrite, which lead to high TN 
(TN = TKN+ nitrate+nitrite) in the natural areas, suggest that wet weather natural background 
levels for nutrients in southern Califomia may exceed currently proposed USEPA guidelines. 
This may be because the USEPA guidelines are not specific for the wet weather only, but based 
on the lower quartile of all existing nutrient data, including data from both wet and dry 
conditions. Thus, the USEPA guidelines for wet weather may underestimate actual natural 
background nutrient levels. 

7 Dissolved concentrations of metals were analyzed separately from particulate concentrations only for 
stormwater samples collected in the winter of 2005/2006. 
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In addition to exceeding the proposed USEPA guideline, wet-weather TN level measured in this 
study were close to levels considered eutrophic by Dodds et al. (Dodds et al. 1998). Dodds et al. 
classified 100 temperate streams in the United States and defmed eutrophic condition as the upper 
one-third of observed nutrient levels. This discrepancy implies that natural streams in southern 
Califomia may be substantial sources of nitrogen to downstream waterbodies that have the 
potential to contribute to nitrogen levels with associated algal growth in receiving waters. 

Several factors could have influenced the estimates of natural concentrations and fluxes provided 
by this study. First, the treatment of NDs, which occur fairly frequently given the inherently low 
concentrations of constituents in natural catchments can significantly impact concentration 
estimates (Table 22). However, the assignment of a value of one-half of the detection limit to 
NDs are not expected to change the findings ofthis study. This can be illustrated by examining 
the nutrient data, which had a higher incidence of NDs than metals due to higher MDLs (Table 
5). In this study's data, 53% of the total phosphorous samples were ND. If a value equal to the 
detection limit (instead of one-half of the detection limit) had been assigned to these samples, the 
overall geometric mean concentration would have increased by only 0.05%, primarily due to the 
large fluctuation of concentrations over the course of each storm event. Because several high 
concentrations during a storm event greatly influence the FWMC, the value assigned to a few 
samples at lower concentrations does not substantially affect the mean. Concentrations of TP in 
the natural catchments typically exhibited a change of five to six orders of magnitude during a 
storm event, if the NDs occurred during low flow, the change ofthe NDs was not likely to affect 
the FWMCs. 

The role of aerial deposition, which was not accounted for in this study, is another factor that 
could have influenced the this study's estimates. If aerial deposition had been considered, the 
natural background levels estimated by this study would have been even lower. Atmospheric 
deposition can be a significant factor that affects loadings in natural areas. For example, in 
Midwestern and Northeastern streams, atmospheric deposition of nitrogen can account for nearly 
all downstream nitrogen loads (Smith et al. 1987, Puckett 1995). Studies show that rates of 
atmospheric nitrogen deposition were high in the xeric wet region, which includes a majority of 
coastal catchments in southern Califomia (Clark et al. 2000). The study by Smith et al. (2003) 
reported that loadings of TN and TP could be 16 to 30% lower when corrected with atmospheric 
deposition rate. This suggests that the nutrient levels in the natural catchments could be lower 
than values presented in this study. Sabin et al. (2005) showed that atmospheric deposition 
potentially accounted for as much as 57 to 100% of the total trace metal stormwater loads to a 
small impervious urban catchment in Los Angeles, CA. Mountainous areas within the South 
Coast air basin, which include portions of four counties in the Los Angeles area, received the 
highest nitrogen deposition in the country (Fenn and Kiefer 1999, Fenn et al. 2003). This 
suggests potential strong contribution of atmospheric deposition to metals and nutrients in the 
natural catchments of southern Califomia. Consequently, the contribution of atmospheric 
deposition should be investigated lo assess more accurate natural contribution to loadings. 

Geology and elevation were the two factors that controlled most variability in among natural 
catchments. In this study, land cover did not significantly impact water quality. This result 
differs from previous studies which have reported that land use and land cover types have a 
significant impact on water quality (Larsen 1988, Detenbeck et al. 1993, Johnes et a l 1996, 
Richards et al. 1996, Johnson et al. 1997a, Gergel et a l 1999). Previous studies have focused on 
the influence of natural vs. developed land cover on surface water quality or on the effect of 
different types of developed land use/land cover. The influence of different types of natural land 
cover on water quality has not been extensively examined prior to this study. Our ANOVA 
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results showed that levels of constituents were not significantly different between two different 
land cover groups (forest and shmb). This suggests that any differences that might occur due to 
different types of natural land cover are subtle, and not a key deterministic factor in water quality, 
unlike the relatively dramatic differences between natural vs. developed land cover previously 
investigated. However, Miller et alf study (2005) addressed the importance of land cover on 
natural water quality, indicating that the ecosystem in mature forested Sierra catchments could be 
a significant source for nutrients. The concentrations of ammonia, nitrate, and phosphate were 
high in surface mnoff from forested systems: as high as 87.2 mg/L, 95.4 mg/L, 24.4 mg/L for 
ammonia, nitrate, and phosphate, respectively. These values are even greater (one-order of 
magnitude) than maximum values for developed land uses observed in southern Califomia coastal 
catchments (Ackerman and Schiff 2003). Values from Miller et al. were one to two orders of 
magnitude higher than the upper ends of 95% Cl values for nutrients presented in this study. 
Miller et al. suggested that nutrients that were driven from mature organic horizons (O-horizons8) 
might have had little contact with mineral soil or root zone where strong retention and/or uptake 
of these ions would be expected. The major difference in nutrient levels between the Sierran 
catchments and the natural catchments examined in this study may be due to difference in 
abundance of O-horizon. The coastal catchments in southern Califomia are characterized by 
young soils with poorly-developed O-horizons and substantially lower standing biomass than the 
Sierran catchments (Griffin and Critchfield 1972 (reprinted with supplement, 1976)). The Lake 
Tahoe region and the southern Califomia mountainous areas are located in Califomia, but they 
are categorized as different ecoregions9 and the nutrient levels vary by up to two orders of 
magnitudes. This highlights the importance of identifying region-specific background water 
quality and potentially significant impact of land cover on water quality. 

Other environmental factors, such as catchment size, flow-related factors, rainfall, slope, and 
canopy cover, as well as land cover, did not significantly affect the variability of water quality. 
This suggests that the findings of this study may be extrapolated as natural background water 
quality to the southern California's coastal region. For example, natural catchments in this study 
were relatively small because few large undeveloped watersheds exist in the coastal region of 
southern Califomia. In general, concentrations would be expected to vary with increasing 
catchment size due to loss processes that reduce constituent mass as it travels downstream 
through stream channels (Alexander et a l 2000, Peterson et al. 2001). However, no significant 
difference of natural background concentrations among catchments with different size was 
observed in this study. This allows extrapolation ofthis study's findings to natural background 
water quality for other larger or smaller developed watersheds. 

Temporal patterns (within and between storm variability) were different in natural catchments 
than those observed in developed catchments. No first flush was observed in natural catchments, 
even for small catchments where first flush is most commonly observed in developed areas. The 

O-horizon: At the top ofthe profile is the O horizon. The O horizon is primarily composed of organic 
matter. Fresh litter is found at the surface, while at depth al! signs of vegetation stmcture has been 
destroyed by decomposition. The decomposed organic matter, or humus, enriches the soil with nutrients 
(nitrogen, potassium, etc.), aids soil structure (acts to bind particles), and enhances soil moisture retention. 
9 Ecoregions denote areas of general similarity in ecosystems and in the type, quality, and quantity of 
environmental resources. They are designed to serve as a spatial framework for the research, assessment, 
management, and monitoring of ecosystems and ecosystem components. By recognizing the spatial 
differences in the capacities and potentials of ecosystems, ecoregions stratify the environment by its 
probable response to disturbance. These general purpose regions are critical for structuring and 
implementing ecosystem management strategies across federal agencies, state agencies, and 
nongovernmental organizations that are responsible for different types of resources within the same 
geographical areas (http://www.epa.gov/wed/pages/ecoregions.htm). 
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observation of first flush occurs because pollutants deposited onto exposed areas can be dislodged 
and entrained by the rainfall-runoff process. In developed areas, the stormwater that initially mns 
off an area will be more polluted than the stormwater that mns off later, after the rainfall has 
'cleansed' the catchment. The first flush can occur up to several hours prior than the peak flow 
during a storm (Hoffman et al. 1984, Smith et a l 2000, Stein et al. 2006). The existence of first 
flush should not be assumed in all cases. Intensive monitoring of stormwater mnoff from some 
(usually larger) catchments has failed to observe this phenomenon, mainly due to the complex 
commingling of flows from different areas within a large catchment (New South Wales 
Environment Protection Authority 2005). The lack of first flush in the natural catchments may be 
explained by the fact that first flush is generally seen only where the supply of pollutants is 
limited (New South Wales Environment Protection Authority 2005). For example, in natural 
catchments, sediment, as well as and associated bound pollutants, generated from soil erosion 
will not exhibit a first flush because the supply of soil particles is practically unlimited. As long 
as rainfall continues and generates storm mnoff, there is a continuous input ofthe sediments (TSS 
and TDS). Thus, there is also almost no limitation of TSS-correlated constituents, especially 
metals, during storms, as indicated by the spread observed in the pollutograph of natural areas. 
This may partially explain the comparability of TSS FWMC for natural and developed areas. 
Differences in pollutant delivery timing for natural areas compared lo developed areas may 
provide some ability to segregate downstream loads that are anthropogenic in origin and most 
prevalent in the early part of storms, from those that are natural in origin and most prevalent later 
in the storm. This should be investigated further through additional empirical and modeling 
analysis. 
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Table 16. Wet weather geometric means (Geomean), upper and lower ends of 95% confidence 
interval (Cl) for flow-weighted mean concentrations (FWMC), mass loads (mass load per storm 
event), and fluxes (mass load per unit area); loads and fluxes are per storm event. 

Metals 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

jSelenium 

Zinc 

Nutrients 

Ammonia 

Dissolved 
Organic Carbon 

Nitrate+Nitrite 

Orthophosphate 

Total Kjeldahl 
nitrogen 
Total Organic 
Carbon 
Total 
[Phosphorus 

Solids 

Total Dissolved 
Solids 
Total 
Suspended 
(Solids 

Microbes 

E. coli 

Enterococcus 

Total coliform 

FWMC (ug/L) 

Geomean 

0.39 

0.14 

1.40 

1.54 

962 

0.51 

1.03 

0.33 

5.32 

Upper Cl 

0.71 

0.24 

3.09 

3.17 

2313 

1.06 

2.46 

0.60 

11.16 

Lower C 

0.21 

0.08 

0.63 

0.75 

400 

0.24 

0.43 

0.18 

2.54 

FWMC (mg/L) 

Geomean 

0.04 

6.26 

0.34 

0.04 

1.21 

6.28 

0.12 

Upper Cl 

0.08 

9.54 

0.58 

0.06 

1.55 

9.91 

0.21 

Lower C 

0.02 

4.11 

0.19 

0.02 

0.95 

3.98 

0.07 

FWMC (mg/L) 

Geomean 

251 

98.12 

Upper Cl 

338 

280.84 

Lower C 

187 

34.28 

Concentration (MPN/100ml) 

Geomean 

125 

140 

4460 

Upper Cl 

399 

511 

13100 

Lower C 

39.70 

38.80 

1510 

Mass-Load (g) 

Geomea 
n 

17.40 

6.26 

62.59 

68.84 

43100 

22.80 

46.24 

14.93 

238.44 

Upper CI 

44.63 

15.46 

188.88 

201.07 

139746 

64.84 

152.10 

41.22 

680.97 

Lower Cl 

6.78 

2.53 

20.74 

23.57 

13293 

8.02 

14.06 

5.41 

83.49 

Mass Load (kg) 

Geomea 
n 

1.91 

338.67 

15.01 

1.91 

70.74 

339.54 

1.12 

Upper Cl 

4.68 

915.76 

36.20 

4.35 

255.66 

935.81 

4.54 

Lower Cl 

0.78 

125.25 

6.22 

0.84 

19.58 

123.20 

0.28 

Mass Load (kg) 

Geomea 
n 

11200 

5069.70 

Upper Cl 

25300 

20983.90 

Lower Cl 

4990 

1224.84 

Flux (g/km2) 

Geomean 

0.87 

0.31 

3.13 

3.45 

2158 

1.14 

2.32 

0.75 

11.94 

Upper Cl 

1.91 

0.73 

7.98 

8.68 

6160 

2.94 

6.36 

1.85 

31.52 

Lower C 

0.40 

0.14 

1.23 

1.37 

756 

0.44 

0.84 

0.30 

4.52 

Flux (kg/kmz) 

Geomean 

0.10 

11.83 

0.75 

0.10 

2.63 

11.86 

0.09 

Upper C 

0.21 

30.35 

1.54 

0.20 

7.18 

31.31 

0.55 

Lower C 

0.04 

4.61 

0.37 

0.05 

0.96 

4.49 

0.02 

Flux (kg/km*) 

Geomean 

637 

257.25 

Upper Cl 

1260 

854.39 

Lower C 

320 

77.46 
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Table 17. Wet weather results of stepwise selection of environmental variables using redundancy 
analysis (RDA)a. 

Environmental Variable 

Sedimentary Rock 

Igneous Rock 

Elevation 

Peak Flow 

Mean Flow 

Catchment Size 

Canopy Cover 

Total Runoff Volume 

Latitude 

Baseline Flow 

Total Rainfall 

Shrub 

Forest 

Slope 

Extra Fit 

0.119 

0.119 

0.094 

0.055 

0.047 

0.044 

0.044 

0.040 

0.039 

0.031 

0.027 

0.023 

0.023 

0.017 

Cumulative Fit 

0.119 

0.239 

0.333 

0.388 

0.435 

0.479 

0.522 

0.562 

0.601 

0.632 

0.660 

0.683 

0.706 

0.723 

Significance 
(p value) 

0.025 

0.025 

0.105 

0.390 

0.200 

0.890 

0.080 

0.305 

0.190 

0.905 

0.220 

0.445 

0.445 

0.165 

Variables are given in the order of inclusion. The extra and cumulative fits are given as %ages relative to the total sum of 
squares over all water quality variables (comparable to the % explained variance in univariate regression). Number of 
observations: 472; total number of water quality variables: 18. Significance was determined by Monte Carlo permutation 
using 199 random permutations. 

51 

s f? 

0002971



Table 18. Statistical summary of RDA for wet weather water quality. 

Eigenvalues 

Water quality Environment correlations 

Cumulative Percentage 
Variance 

Water Quality Data 

Water Quality 
Environment Relation 

Axes 

1 

0.15 

0.60 

15.10 

84.50 

2 

0.03 

0.56 

17.90 

100 

3 

0.37 

0.00 

55.00 

0.00 

4 

0.12 

0.00 

66.60 

0.00 

Table 19. Canonical coefficients of environmental variables with the first two axes of RDA for wet 
weather concentrations of metals, nutrients, and solids. 

Environmental Variables 

Igneous Rock 

Sedimentary Rock 

Elevation 

Water Quality Constituent Axes 

1 

0.52 

-0.52 

0.44 

2 

-0.28 

0.28 

0.38 

52 
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Table 20. Comparison of percent coefficient of variation (%CV) between natural and developed 
catchments, for metals, nutrients, and solids in the wet weather condition. Data not available ('-'). 

Metal 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Dissolved Organic 
Carbon 

Nitrate+Nitrite 

Orthophosphate 

Total Kjeldahl Nitrogen 

Total Organic Carbon 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended Solids 

E. coli 

Enterococcus 

Total Coliform 

Natural 

Sample 
Size 

29 

29 

29 

29 

29 

29 

29 

29 

29 

29 

19 

29 

27 

15 

19 

21 

26 

26 

-

12 

12 

Concentration 
%CV 

1355 

3088 

636 

474 

1.20 

1476 

1054 

1537 

143 

13566 

41 

1357 

9095 

133 

44 

12264 

0.90 

16 

-

5.00 

0.07 

Flux 
%CV 

996 

3205 

416 

367 

0.80 

1175 

693 

1620 

121 

8809 

69 

949 

7009 

278 

73 

12753 

0.90 

9 

-

-

-

Developed 

Sample 
Size 

36 

36 

36 

36 

32 

36 

36 

20 

36 

9 

0 

19 

0 

6 

0 

13 

0 

36 

26 

26 

26 

Concentration 
%CV 

71 

437 

32 

8 

0.20 

22 

26 

520 

2.00 

885 

-

460 

57 

3336 

-

4 

-

0.03 

0.00 

Flux 
%CV 

115 

618 

49 

15 

0.02 

36 

38 

369 

3.40 | 

230 

-

542 

-

88 

-

2174 

-

4 

-

-

-
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Table 21a. Water quality standards for metals using the California Toxics Rule (CTR) - Inland 
surface waters for freshwater aquatic life protection. Standards for hardness dependency based on 
the hardness of 100 mg/L. 

Metal 

Arsenic 

Cadmium 

Chromium 

Copper 

Nickel 

Lead 

Selenium 

Zinc 

Maximum Concentration (pg/L) 
One-hour Average 

340 

4.52 

550 

14.00 

469.17 

81.65 

19.34 

119.82 

Hardness 

Independent 

Dependent 

Dependent 

Independent 

Dependent 

Table 21b. Comparison of USEPA proposed nutrient criteria for rivers and streams for Ecoregion III, 
6 (Central and southern California) with wet weather geometric means. 

Nutrient 

Total Kjeldahl Nitrogen 

Nitrate+Nitrite 

Total Nitrogen 

Total Phosphorus 

Ecoregion III, 6 (mg/L) 

0.36 

0.16 

0.52 

0.03 

Natural Catchments in Wet Weather 
Geometric Mean (mg/L) 

0.34 

1.21 

1.55 

0.03 

54 
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Table 22. Percent non-detects (%ND) for wet weather data. Constituents not shown did not have 
NDs. 

Constituent 

Arsenic 

Cadmium 

Chromium 

Copper 

Lead 

Nickel 

Selenium 

Ammonia 

Nitrate 

Nitrite 

Orthophosphate 

Total Phosphorus 

Total Suspended Solids 

No of ND 

62 

96 

11 

9 

76 

21 

56 

73 

44 

93 

41 

112 

34 

No of Sample 

355 

355 

355 

254 

355 

355 

355 

216 

220 

218 

210 

212 

213 

%ND 

17.5 

27.0 

3.1 

3.5 

21.4 

5.9 

15.8 

33.8 

20.0 

42.7 

19.5 

52.8 

16.0 
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Figure 9. Cumulative copper mass loads for a storm (February 27 through March 1, 2006) at Piru 
Creek. Reference line indicates a 1:1 relationship between volume and mass loading. Portions of 
the curve above the line indicate proportionately higher mass loading per unit volume. 
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Figure 10. Variation in total copper concentrations with time for storm event in Piru Creek from 
February 27 through March 1, 2006. 
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Figure 11. Change in the ratio of particulate metals over dissolved metals over the course of a storm 
event at Bear Creek, a tributary to North Fork Matilija, CA. 
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Figure 13a. Comparison of peak flow over catchment size vs. rainfall between natural catchments 
and developed catchments; X and Y axes are in log scale. 
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Figure 13b. Distribution of storm events in terms of total rainfall per storm event. 
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Figure 15b. Comparison of wet weather flow-weighted concentrations of ammonia (NH3), 
nitrate+nitrite, total Kjeldahl nitrogen (TKN). total suspended solids (TSS), and total phosphorous 
(TP) between natural and developed catchments. Light gray boxes represent natural sites underlain 
by igneous rock, white boxes represent natural sites underlain by sedimentary rock, and dark gray 
boxes represent developed sites. Y axis is in log scale. 
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Figure 17. Comparison of wetweather fluxes of ammonia (NH3). nitrate+nitrite, total Kjeldahl nitrogen 
(TKN), total phosphorus (TP), and total suspended solids (TSS) between natural and developed 
catchments. White boxes represent natural catchments, while gray boxes represent developed 
catchments. All fluxes are expressed in kg/day km2. Y axis is in log scale. 
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Figure 18. Comparison of wet weather flow-weighted concentrations of bacteria between natural 
and developed catchments. White boxes represent natural catchments, and gray boxes represent 
developed catchments. .Y axis is in log scale. Dotted lines represent Department of Health and 
Safety draft guideline for freshwater recreation. 
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Figure 19a. Copper concentrations at natural catchments compared with the hardness-adjusted 
standard under the California Toxics Rule (CTR). The stormwater concentrations are compared with 
the acute standard. 
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Figure 19b. Wet weather dissolved copper concentrations at natural catchments compared with the 
hardness-adjusted standard under the California Toxics Rule (CTR). The stormwater concentrations 
are compared with the acute standard. 
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ESTIMATION OF ANNUAL LOADS 

Background 
Constituent concentration ranges from natural areas that were documented in prior sections ofthis 
discussion provide valuable understanding of natural background water quality in southern 
California's costal watersheds (Figure 20). However, estimates of watershed loadings are 
required for many regulatory and management programs. For example, a number of water quality 
regulations (e.g., TMDLs) are based on daily or annual pollutant loads, rather than on 
concentration. Furthermore, evaluation of the overall contribution from natural areas to total 
watershed loading requires estimates of annual loadings based on measured concentrations from 
natural areas combined with long-term flow data. 

Annual loading estimates should account for constituent contributions during both wet (storm) 
and dry (non-storm) periods. Unfortunately, existing ambient water quality monitoring studies 
often collect concentration data from natural areas only during dry weather. Seldom are there 
sufficient flow and water chemistry data available for both wet and dry seasons to fully estimate 
annual loading. Lack of distinct wet and dry weather data is particularly problematic in areas 
with semi-arid climates, such as southern Califomia. Previous studies indicate that constituent 
concentrations from natural areas during wet and dry weather conditions might be within the 
same order of magnitude. However, non-storm flow can constitute a significant portion of the 
total annual flow, especially during years with low rainfall. Consequently, dry weather loading 
has the potential to be a substantial component of the total annual constituent load. In southern 
California's developed watersheds, dry weather metal load has been shown to constitute minor to 
appreciable portions ofthe total annual load (McPherson et al 2002, Stein et al. 2003, Stein and 
Tiefenthaier 2005). For example, McPherson et al (2002) reported that dry weather load 
contributed 8 to 42% of the total annual trace metal load in the Ballona Creek walershed near Los 
Angeles, CA. Past studies ofthe relative contributions of dry vs. wet weather load have focused 
solely on developed/urban watersheds (Duke et al 1999, McPherson et al 2002, McPherson et 
al 2005). These prior studies lack information on wet and dry weather concentrations and 
sufficient flow data to fully estimate loading from natural areas. This section provides estimates 
of annual load from natural areas during both wet and dry weather conditions. 

Flow 
Three ofthe six streams studied were perennial (flowed all year): Arroyo Seco, Sespe Creek, and 
Piru Creek. The remaining streams were intermittent (flowing until mid-July or mid-August 2006 
before drying up). Rating curves used for the conversion of water level into flows at the water 
level logged sites are shown in Figures 21a and 21b. The average storm flow in the perennial 
streams was 10.27 m3/sec, which was two orders of magnitude greater than die average non-storm 
flow at the perennial streams (Table 23). 

The relative volume discharged during the storm vs. non-storm periods varied based perennial or 
intermittent stream type. The annual discharge volume of non-storm flow was larger than the 
annual discharge volume of storm flow over the ten-year period at the perennially flowing Arroyo 
Seco and Piru Creek. The storm and non-storm volumes were similar at Sespe Creek except for 
the 1995 water year (Figure 22). The annual storm discharge at the intermittent streams (Santiago 
Creek and Tenaja Creek) was more than double the annual non-storm discharge due to the 
discontinuity of flow from late summer through fall. For example, the annual storm discharge 
volume at Santiago Creek was 6.5 x 106 m3 and the annual non-storm discharge volume was 2.5 x 
106m3. 
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Percent differences between storm and non-storm discharge volumes at perennial streams were 
greater in years with less overall discharge, which were dry years (1999 to2004; Figure 22). This 
implies that the contribution of the non-storm flow to annual discharge volume becomes more 
important in dry years. 

Ranges of annual fluxes and the contribution of non-storm flow to the 
fluxes 
Annual fluxes for metals (except Fe) ranged from tens to hundreds of grams per year km2. 
Nutrient fluxes varied largely among constituents and streams. Ammonia ranged from one to 
eight kilograms per year-km2, OP and TP ranged from kilograms to tens of kilograms per year 
km2, and other nutrients ranged from ten to thousands of kilograms per year-km2. For example 
ammonia was found to be 3 kilograms per year km at Arroyo Seco, and total organic carbon was 
found to be 1,320 kilograms per year km2. Total suspended solids ranged from 4.2 to 4,059 
metric ton per year km2. The median, minimum, and maximum values for each constituent are 
summarized in Table 24. 

Storm flow contributed the majority of annual fluxes for constituents except As, nutrients, TOC, 
and TDS (Figure 23). Total suspended solids were almost entirely derived from storm runoff. 
However, between 40 and 60% of As, Cd, and Se were derived from non-storm flow. 

Loading in perennial vs. intermittent streams 
In the intermittent streams, storm flow was a major source of most metals, all nutrients, and solids 
(Tables 25 and 26). More than 97% ofthe TSS load was contributed by storm flow. In perennial 
streams, even though the annual non-storm discharge accounted for more than one-half of the 
total annual discharge, a greater portion of the annual load was contributed by high constituent 
concentrations in the storm flow (Table 25s and 26). Non-storm flow contributed more to annual 
metal loads at perennial streams than at the intermittent streams. For example, the non-storm 
flow contributed 51 to 78% for Cd at the perennial streams, while the non-storm flow contributed 
10 to 21% for Cd at the intermittent streams. 

Annual flux was generally lower at the intermittent streams than at the perennial streams (Table 
27). This mainly resulted from differences in the total annual discharge volume. In addition, the 
annual fluxes at Santiago Creek and Tenaja Creek were derived from the annual loads of only 
eight months, December 2005 through July 2006, because the streams dried up in July 2006. Yet, 
the annual fluxes at the perennial streams - Arroyo Seco, Piru Creek, and Sespe Creek - were 
derived from the annual loads ofthe entire 12 months, December 2005 through December 2006. 

Discussion 
Annual flux rates were significantly lower in natural catchments than in developed catchments in 
southern Califomia (Table 27). This difference can be illustrated by comparing this study's 
results to data from Ballona Creek, which is located in southern Califomia and includes a 
significant portion of the City of Los Angeles, Califomia. Approximately 85% of the 330 km2 

catchment is charactarized by urban land uses (Wong et al 1997). Annual fluxes of Cr, Cu, Pb, 
Ni, Zn, and TSS for Ballona Creek were based on the load values presented in studies by 
McPherson et al. (2005) and Tiefenthaier et al. (in review). Annual fluxes of Cr, Cu, Pb, Ni, and 
Zn were one to two orders of magnitude higher at Ballona Creek than at natural streams. In 
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contrast, fluxes of TSS was two to three orders of magnitude higher at Pirn Creek and Sespe 
Creek than that at Ballona Creek. This is expected due to storm-induced erosion of soil from 
open areas in the natural catchments. Unlike urban catchments with larger impervious area and 
concrete-bottom channels, the five natural catchments are mainly open lands that can contribute 
large volumes of sediment (and hence TSS). In addition, in-channel erosion of natural streams, 
which can be a substantial source of TSS (Trimble 1997, Pons 2003) does not occur in concrete 
lined channels, such as Ballona Creek. 

In the overall context, natural catchments contribute proportionately less of the total annual load 
to the receiving waters than would be expected based solely on catchment area. For example, 
approximately 2,300 kg of Cu, 1,150 kg of Pb, 11,550 kg of Zn are discharged from the Los 
Angeles River watershed annually (Tiefenthaier et al. in review). Arroyo Seco, a natural 
subwatershed of the Los Angeles River, occupies approximately 2% of the Los Angeles River 
catchment area, but contributes less than 1% ofthe total annual load of Cu, Pb, and Zn. This 
contribution drops to less than 0.6% for the dry weather load. 

Watershed geology has been shown to be a major factor that influences constituent concentrations 
(and hence loads) from natural catchments. This difference is illustrated by patterns of TSS flux. 
Flux of TSS from Sespe and Pirn Creeks were two to three orders of magnitude larger than those 
at other streams. The dominant geologic type of both Piru Creek and Sespe Creek is a 
sedimentary rock, which can be more easily eroded and can discharge more suspended solids into 
the water than igneous rock. The flux of TSS at Arroyo Seco, which is underlain by igneous 
rock, was only 8 mt/year km2, less than 0.2%) ofthe flux at Sespe Creek. In addition to the effect 
of geologic type, the magnitude of storm flow at Sespe and Piru Creeks were five times larger 
than that at Arroyo Seco. 

The combined effect of geology and hydrology may also explain the higher nutrient fluxes 
observed in the natural streams in this study compared to nation-wide averages reported from a 
study by Clark et al. (2000). Clark reported total annual loading of nutrients from 85 natural 
stream basins across the United States, with a median annual basin flux of ammonia, total 
nitrogen, orthophosphate, and total phosphorus of 8.1, 86, 2.8, and 8.5kg/km2, respectively (Table 
27). At four of the five sites from this study, nutrient flux was three to four time greater than the 
basin median value reported by Clark et al. The higher phosphorus loadings at the natural streams 
may have resulted from mineral weathering of phosphorus-enriched sediments. For example, the 
TP loadings at Santiago Creek, where the dominant geologic type is a marine sedimentary rock, 
were three times higher than the values recorded in the Clark et al (2000) stream basin study. 

The contribution of dry weather load was proportionately smaller in natural areas than in 
developed watersheds. According to McPherson et al , dry season loads in the urbanized Ballona 
Creek watershed accounted for 54, 19, 33, and 44% of Cr, Cu, Pb, and Ni loadings, respectively 
(McPherson et al. 2002). In contrast, dry season loads in the natural streams accounted for 8, 16, 
4, and 21% of total annual Cr, Cu, Pb, and Ni loadings, respectively. Considering the relatively 
smaller contribution of the dry weather flow to the total annual discharge volume in Ballona 
Creek, which ranged from 9 to 25%, the proportional contribution of dry weather loadings in 
Ballona Creek was considerably higher than that in the natural streams, where more than half of 
the total volume discharged was derived from the non-storm flow. This difference likely results 
from the fact that dry weather flow (and loading) in Ballona Creek in comprised almost entirely 
of urban mnoff that continually washes pollutants off of developed surfaces. In contrast, dry 
weather flow in natural streams is a combination of ground water discharge, and residual 
interflow, neither one of which typically has high constituent concentrations. 
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Estimated differences between storm and non-storm flux at natural areas could be influenced by 
two factors. First, the estimation of storm loading is directly dependent on the method used to 
separate storm flow from non-storm flow. The storm flow separation is in turn directly dependent 
on how to treat the prolonged tail part of storm hydrographs in the natural streams, which may 
persist for days or weeks after the cessation of rain. For this study, the end of a storm was 
defined as the point in time where flow was 50% that of the peak flow. The degree to which the 
choice of the 50% criterion influences general conclusions about the annual loadings was 
examined by estimating storm loadings using a cutoff of 25% ofthe peak flow. Using this cutoff, 
the mean total annual days with storm flow increased from 12, 19, and 20 days to 16, 37, and 43 
days at Sespe Creek, Pirn Creek, and Arroyo Seco, respectively. The change in the number of 
storm-days is more dramatic in wet years such as 1994 and 1998 due to their prolonged high flow 
during the spring and the summer. For instance, the application of the 25% criterion increased 
the storm flow days for the water year of 1998 at Arroyo Seco more than 100% from 46 to 104 
days. This increase of the storm flow days translated to an increase of the total annual discharge 
volume of storm flow by 46, 25, and 9% at Arroyo Seco, Pirn Creek, and Sespe Creek, 
respectively. In terms of changes in loading, storm flow loads of TN increased from 43 to 54 
mt/year and TSS from 100,453 to 124,948 mt/year in Pirn Creek. Constituents that were mainly 
contributed by the non-storm flow decreased due to the decrease of the total discharge volume of 
the non-storm flow. The non-storm load of TP at Arroyo Seco decreased from 40 kg/year to 27 
kg/year with the 25% criterion. 

Second, distribution of constituents between the dissolved and particulate phase may also 
influence differences in loadings between storm flow and non-storm flow. More than 60% of the 
annual load for cadmium and selenium were derived from the non-storm flow at the perennial 
streams. The higher occurrence of these metals in the non-storm flow may be correlated with the 
distribution ofthe metals between a dissolved phase and a particulate phase. Arsenic, cadmium, 
and selenium exist mainly in the dissolved phase in storm flow (Figure 24). A considerable 
number of samples show more than 100 times higher dissolved concentrations than particulate 
concentrations for these metals. This indicates that loading of arsenic, cadmium, and selenium 
depends less on levels of total suspended solids, and can occur at relatively high levels in non-
storm flow. Other metals exist either mainly in particulate phase or in both phases in storm 
flows. Thus, the level of total suspended solids directly affects the levels of these particle-bound 
metals and partially determines the contribution of the non-storm flow to the total annual 
loadings. For example, lead and zinc were found mostly in particulate phase in the storm flow, 
which contributed 85 to 98% of the annual load. The contribution of storm flow to zinc load 
mirrors the high level of total suspended solids. In addition, higher particle-bound constituents 
are more easily mobilized during storms; therefore, a high proportion of particulate-bound metals 
occur during storms. 

In this study, the distribution of metals between dissolved and particulate phases in non-storm 
flow was not measured. However, metals in urban non-storm flow occur predominantly in the 
dissolved phase, partially due to low total suspended solids concentrations (McPherson et al. 
2002, Stein and Ackerman 2007). Preliminary data collected in the San Gabriel Watershed 
(Bernstein et al. in prep) suggests that this pattern is also tme in natural streams. Therefore, it is 
reasonable to assume that the distribution of metals loading between storm and non-storm 
conditions in natural systems is largely a function of the particle dynamics of each particular 
metal. The particle dynamics and associated constituent loading should be a focus of future 
investigation. 
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Table 23. Means of storm and non-storm flows ( m3/sec) in intermittent and perennial streams. 

Stream Type 

Intermittent 

Perennial 

Site Name 

Santiago Creek 

Tenaja Creek 

Mean 

Arroyo Seco 

Piru Creek 

Sespe Creek 

Mean 

Non-storm Flow 
Mean 

0.19 

0.03 

0.11 

0.16 

1.00 

0.26 

0.63 

Storm Flow 
Mean 

0.92 

1.81 

1.37 

2.04 

10.73 

9.81 

10.27 
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Table 24. Ranges of annual fluxes for metals, nutrients, and solids in natural streams. 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Total Nitrogen 

Dissolved Organic Carbon 

Total Organic Carbon 

Orthophosphate 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended Solids 

Unit 

g/year km2 

kg/year km2 

mt/year km2 

Median 

160 

30 

430 

360 

190000 

110 

220 

130 

160 

3.0 

230 

650 

950 

7.0 

6.0 

74.7 

8.7 

Minimum 

30 

10 

70 

50 

65000 

30 

30 

20 

30 

1.0 

40 

200 

180 

2.0 

5.0 

12 

4.2 

Maximum 

310 

60 

580 

440 

570000 

190 

460 

540 

310 

8.0 

450 

1700 

1800 

11 

28 

190 

4100 

77 
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Figure 22. Comparison of annual storm flow and non-storm flow volumes. The flow data for the 
2004 water year for Piru Creek and for the 1998 to2001 water years for Sespe Creek are not available. 
The flow data of the water year 2002 for Arroyo, Piru, and Sespe Creeks were not included in the 
analysis due to the insufficient quality of the data set. 
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Figure 23. Percent contribution of storm f low and non-storm flow to total annual fluxes of metals, 
nutrients, and sol ids; ammonia (NH3,); total nitrogen (TN); dissolved organic carbon (DOC); total 
organic carbon (TOC); orthophosphate (OP); total phosphorus (TP); total dissolved solids (TDS); and 
total suspended solids (TSS). 
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Figure 24. Ratios of particulate concentrations over dissolved concentrations for metals in storm 
flow. The dissolved and particulate concentrations were analyzed with samples of storm, which 
were collected in the winter of 2006. The dotted line references a 1:1 ratio; Solid lines indicate the 
median of all values in the category. Boxes indicate 25th and 75th percentiles, and error bars indicate 
10th and 90th percentiles. Solid dots represent 5th and 95th percentiles. The Y axis is in log scale. 
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CONCLUSIONS 

This study yielded the following conclusions about water quality in streams draining natural 
catchments. 

1. Concentrations in natural areas are typically between one to two orders of magnitude 
lower than in developed watersheds. Dry and wet weather concentrations, loads, and fluxes 
from natural catchments ranged widely; however, the levels were significantly lower than 
both those from developed catchments and existing water quality standards. 

2. Wet-weather TSS in the natural catchments was similar to those in the developed 
catchments. This implies that natural areas may be a substantial source of TSS to 
downstream areas. The level of TSS presented this study, however, should not be extended 
to interpretations or policy concerning overall sediment transport, sediment budget or 
adsorbed pollutants in the watersheds. In this study, the levels of TSS were measured in 
order to estimate suspended sediments in water column, which carries adsorbed metals and 
other water quality pollutants (Pitt et al. 1995). Using only TSS for sediment load, however, 
under-estimates the heavier soil particle fraction such as sand-size materials is especially 
critical in surface waters originating in areas where the dominant geology is sedimentary; 
USGS has declined to use it since 2000 because a documented persistent bias in the TSS 
results against sand-sized materials (Gray et al. 2000). 

3. Both the storm and non-storm flux from the natural watersheds were significantly low 
compared with those from the developed watersheds. Therefore, control of natural sources 
would likely provide little overall load reduction for downstream receiving waters. 

4. Differences between natural and developed areas during the dry season are much 
greater than during the wet season. Differences between natural and developed areas 
suggest that management of non-storm loading in developed watersheds has the potential to 
provide substantial water quality benefit. 

5. Dry weather loading can be a substantial portion of total annual load in natural areas. 
Non-storm flow accounts for more than half of the annual discharge in the natural streams. 
Similarly, a considerable portion of annual load resulted from non-storm flow. In particular, 
annual loads of arsenic, cadmium, selenium, total organic carbon, orthophosphate, and total 
dissolved solids were largely contributed by non-storm flow. For chromium, iron, lead, 
nickel, zinc, ammonia, and total suspended solids the dominant portion of annual load was 
from storm flow. 

6. Concentrations of metals were below the California Toxic Rules standards. 
Concentrations in natural areas were below CTR standards during both storm and non-storm 
conditions. 

7. Wet-weather concentrations ofE. colif enterococcus, and total coliform and dry weather 
concentration for total coliform exceeded DHS freshwater standards in 40 to 50% ofthe 
samples. These results are based on relatively small sample size for bacteria analysis and are 
being investigated further by a subsequent study that involves more frequent sampling of 
bacteria from natural areas. 

8. Concentrations of several nutrients were higher than the USEPA proposed nutrient 
guidelines for Ecoregion III, 6. It is important to note that the ultimate approach for nutrient 
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criteria adopted in the State of Califomia will likely differ from the approach used in the 
proposed EPA guidelines. Furthermore, the proposed guidelines were based on a 
combination of both wet and dry weather data. Nevertheless, this result indicates that 
background nutrient levels in southern California may be higher than in other portions of the 
country. 

9. Concentration and load peak later in the storm in natural areas than in developed 
areas. Natural catchments do not appear to exhibit a first flush phenomenon during storms. 
Storm duration was longer in natural catchments than in developed catchments, and the 
pollutograph was more spread out (i.e., relatively high concentrations persisted for longer). 

JO. The ratio of particulate to dissolved metals varies over the course ofthe storm. Certain 
metals (e.g., As and Se) occur predominantly in the dissolved phase, while most others occur 
in the particulate phase. However, in all cases the ratio of particulate to dissolved metals 
peaks early in the storm in association with an increase in TSS. The ratios typically take 
several days to return to pre-storm levels. 

11. Catchments underlain by sedimentary rock had higher concentrations of metals, 
nutrients, and total suspended solids, as compared to areas underlain by igneous rock. The 
RDA showed that geology types were dominant factors that influenced variability in water 
quality data. 

13. Other environmental factors such as catchment size, flow-related factors, rainfall, 
slope, and canopy cover as well as land cover did not significantly impact the variability of 
water quality. This implies that the finding of our study may be extrapolated as natural 
background waler qualily to the southern California's coastal region. 
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APPLICATIONS AND NEXT STEPS 

Natural background water quality estimates 

Results of this study may be used by waler quality managers and regulators to estimate 
background levels of metals, nutrients, and solids in surface water. Ranges of concentrations 
found in natural streams may be used to establish targets for basin planning or other water quality 
objectives. In terms of natural loading of metals, nutrients, bacteria, and solids, the flux estimates 
from this study could be used to estimate the contribution of natural areas to overall watershed 
load throughout the southern Califomia region. Because the sampling sites are representative of 
the major geologic and natural land cover settings of the region, they can be used to estimate 
regional or watershed specific loading from natural areas. For example, in the Malibu Creek 
watershed, natural sources of selenium are a management concern. Based on the results of this 
study, the flux of selenium during the wet weather ranged from 0.3 (lower 95% Cl) to 1.8 g/storm 
event "km2 (upper 95% CI). The area of Malibu Creek watershed is 285 km2 and approximately 
its 85%, 241 km2, is natural. Therefore, the event-based wet-weather load of selenium from the 
natural area in the Malibu Creek watershed can range from 2.4 to 36.2 g per storm event. 

Annual dry weather loading from natural areas can be estimated by extrapolating the daily flux 
rates provided by this study over the number of non-storm days during the year. For example, in 
the Malibu Creek watershed, annual dry weather loading of selenium would be expected to range 
from 41 and 118g/km2-day. Total annual loading from natural areas should account for 
contributions during both the wet and dry seasons. 

Geology-specific loadings 

Geology was shown to be the most dominant factor that influenced the natural background water 
quality in this study. Most of constituents were at higher levels in catchments underlain by 
sedimentary geologic material than in catchments underlain by igneous geologic material for both 
the dry weather and wet weather. Geology-specific background water quality may provide more 
precise estimation of natural loadings, which can account for the potential variation among 
watersheds due to different geology types. If geologic information is obtained for natural areas in 
a walershed of interest, average concentrations for each geology types can be used to estimate 
loadings from the natural areas with different geologic types. For instance, each Malibu Creek 
subwatershed consists of different portion of igneous and sedimentary rocks. The upper part of 
the watershed, which is north of freeway 101, is primarily sedimentary, but the middle and 
bottom parts of the watershed, which consists of Lake Sherwood subwatershed, Triunfo Canyon 
subwatershed, and Monte Nido, contain both geologic types. Thus, assigning the geology 
specific background concentrations may provide estimates that can reflect the mix of geologic 
conditions in the Malibu Creek watershed. 

Further studies 

More precise estimates of watershed loading for a storm could be obtained by using the storm 
event mean concentrations (EMCs) in static or dynamic watershed models that account for 
rainfall mnoff rates and antecedent dry conditions. Such models can be used to simulate water 
quality loading under a range of rainfall conditions, based on expected constituent concentrations 
in land use washoff. Previously, concentrations assigned lo washoff from natural areas were 
derived from either open space in developed areas or natural areas from other regions. The flow-
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weighted mean concentrations of this study provide relevant background water quality 
concentrations for the southern Califomia region. 

In this study, the geology types were divided into two groups: sedimentary rocks and igneous 
rocks. There is, however, possible variation within the groups, which may influence 
concentrations of constituents in water. To eslimate more representative background water 
quality for a specific watershed of interest, more comprehensive classification of geology at a 
regional scale is necessary. Metamorphic type may have different influence on water quality due 
to its different physical characteristics even though the chemical composition of the metamorphic 
rocks may be similar to either sedimentary or igneous rocks. 

This study quantified contributions from natural areas, but did nol identify sources of natural 
loadings. Potential sources include; vegetation, soils, atmospheric deposition, and groundwater 
recharge. Measurement of constituent concentrations in subsurface flow and/or at groundwater 
discharge locations would help provide insight into these sources. Measurement of wet and dry 
deposition at natural areas would provide insight into the contribution of aerial deposition to 
natural loadings. Sabin et al (2005) reported that dry deposition of trace metals to the land 
surface within developed watersheds was potentially a very large contributor to watershed 
loadings based on comparisons to load estimates from stormwater mnoff. However, this has not 
been fully investigated for natural areas, where rates of interception by vegetation and infiltration 
are expected lo be much higher. 

Analysis of particle size distribution and associated binding of pollutants to various size particles 
would provide insight into the differences between natural and developed watersheds. Because 
many pollutants are bound to particulates in stormwater, understanding the proportional 
distribution among various particle size fractions would allow more precise modeling and 
isolation of the contribution of natural sources to downstream concentration and load. This 
would facilitate investigation of management strategies that target anthropogenic portions of 
pollutant load. 

Wildfire is a potential constituent source lhat can significantly contribute to natural loadings. 
Fires occur regularly in southern Califomia and are natural elements of native habitats. Post-fire 
water quality in natural areas can differ from the previous-fire water quality. In this study the 
impact of wildfire was not investigated (only natural sites with no history of wildfire over the past 
three years were included in the study). Thus, the results of this can be used for the comparison 
with post-fire water quality data in order to investigate the impact of wildfire on natural loadings. 
These studies would provide valuable information for development of freshwater water quality 
criteria by better characterizing appropriate background conditions. 

Finally, the findings of this study indicate that a subset of natural sites be incorporated into 
ongoing monitoring programs in order to build a more extensive data set on background water 
quality under a range of conditions. 
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Wet- and Dry-weather in Southern Califomia 
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Professor Michael K. Stenstrom, Co-Chair 

Ever-increasing urban development in southern California coastal watersheds has 

resulted in significant impacts on their water quality. However, we currently have 

no basis for differentiating water quality problems from natural variability. 

Observing high levels of constituents that occur naturally in water does not 

automatically indicate the water is polluted, since the constituents might have 

high natural background levels. This study investigated natural background water 

quality in streams from natural coastal watersheds of southern Califomia and 

environmental factors to control the natural background water quality for dry 

weather and wet weather. Twenty-one sites were selected for inclusion in the 

study. They are located across six counties and 11 watersheds. Data were 
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collected from each ofthe selected sampling sites during both dry weather and 

wet weather. Water samples were collected and analyzed for pH, TDS, TSS, 

hardness, TOC and DOC, nitrate, nitrite, ammonium, TKN, TP, OP, and total 

recoverable metals (As, Cd, Cr, Cu, Fe, Pb, Ni, Ni, Se, and Zn). The results of 

this study yielded important conclusions: 1) Concentrations in natural catchments 

are typically between one to two orders of magnitude lower than in developed 

watersheds, 2) Wet-weather fluxes of nitrate+nitrite, TKN, and TSS in natural 

catchments are not significantly different from those in developed catchments, 3) 

Differences between natural and developed catchments are greater in dry weather 

than in wet weather, 4) Dry-weather loading can be a substantial portion of total 

annual load in natural catchments, 5) Concentration and load peak later in a storm 

in natural catchments than in developed catchments, and concentrations and loads 

spread out widely over the course of a storm, 6) Metal concentrations in natural 

catchments are below existing water quality standards in both dry and wet 

weather, with the exception of copper in wet weather, 7) Concentrations of both 

wet- and dry-weather TP and dry-TN in natural catchments are similar to or lower 

than the EPA proposed nutrient criteria with wet-weather TN concentration is 

three-fold higher than the criteria, 8) Catchments underlain by sedimentary rock 

generally produce higher constituent concentrations than those underlain by 

igneous rock, 9) This study produced regionally applicable flux estimates for 

natural catchments during both storm and non-storm conditions. 

xiv 

9 0 0 Z ; P Z / I 

0003032



CHAPTER 1 - INTRODUCTION 

C\ Q 

0003033



1. Statement of problem 

In industrialized countries, concern over the quality of surface waters has 

resulted in a considerable amount of public funds being invested in water quality 

management during the last several decades (Berryman et al. 1988). Southern 

California, where over 25 percent ofthe nation's coastal population lives 

(Culliton et al. 1990), is no exception. Four coastal counties alone have about 17 

million people, a number that is expected to grow by another three million by 

2010 (Schiff et al. 2000). The increased influx of people has been accompanied 

by increased urban development and the increased development has placed more 

pressure on waters in southern Califomia coastal watersheds (Davis et al. 2001; 

Schueler 1994; USEPA 1995). Prior to the 1800's, southern California contained 

rivers with wide, unobstructed floodplains that were fed by numerous tributaries 

and flowed freely to the sea (Office of Technology Assessment 1984; Rairdan 

1998). As a result of increased development, however, southern Califomia 

coastal watersheds have been seriously altered and the overall health ofthe 

watersheds has declined. The water quality in many southern California coastal 

watersheds is impaired for their beneficial uses. More than 650 waters in 

California are listed as impaired by USEPA under Section 303(d) ofthe Clean 

Water Act, including approximately 280 in the Los Angeles, Santa Ana, and San 

Diego regions (State Water Resources Control Board 2003). 

The major causes of these impairments include elevated levels of bacteria, 
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nutrients (and associated algal blooms and low dissolved oxygen), metals, and 

other toxics. In most cases, these impairments will result in the development of 

Total Maximum Daily Loads (TMDLs), and National Pollutant Discharge 

Elimination System (NPDES) permits will be issued that contain requirements 

intended to ensure that water quality standards are met and beneficial uses are 

protected. 

One ofthe important steps in TMDL development is to identify all sources 

ofthe constituent(s) of concern in order to accurately quantify loads and set 

appropriate standards and allocations. One ofthe challenges in developing 

TMDLs and estimating loads from coastal watersheds is accounting for natural 

contributions from natural catchments. Most impaired waterbodies in southern 

California consist of both developed and natural catchments. For instance, in the 

Malibu Creek watershed, California, natural area accounts for about 85 percent of 

the watershed as a whole (Los Angeles County 2005). These natural catchments 

in the coastal watersheds can be a source of metals, nutrients, and solids in waters. 

Unlike other man-made chemicals, metals, which are sources of impairment in 

many watersheds, occur naturally in the environment (Horowitz and Elrick 1987; 

Trefry and Metz 1985; Turekian and Wedepohl 1961). One well-known example 

is selenium, which may occur at high level in water due to natural weathering of 

bedrock (Seiler et al. 1999). In a study of geochemistry of selenium, mobilization 

by the weathering of pyretic shale in San Joaquin Valley, Califomia, drainage 
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from soils transported selenium to Kesterson National Refuge catchments in 

amounts elevated enough to cause a threat to wildlife (Presser and Swain 1990). 

In Southern California, the metavolcanics that make up the Transverse ranges are 

known to release certain metals as they weather (Schiff and Tiefenthaier 2000). 

Bedrock is also a source for certain nutrients as well as metals. The Monterey 

formation that is common in Southern California has been reported to be a source 

of phosphate loadings (Dickert 1966), which may contribute to algal growth in 

streams or estuaries. Vegetation or land cover in natural landscape can be also the 

natural source of certain elements (Detenbeck et al. 1993; Gergel et al. 1999; 

Johnes et al. 1996; Johnson et al. 1997b; Larsen 1988; Richards et al. 1996). 

Grasslands (both native and non-native) have been shown to contribute relatively 

high loadings of nitrogen following rainfall events (Johnes et al. 1996). These 

loadings contribute to the total nitrate and nitrite concentrations and may play a 

role in algal levels in streams and estuaries. Large portions ofthe total mass of 

metals in water are associated with sediments, including clay and silt and 

particulate organic carbon that are influenced by the land cover in the natural 

landscape (Gergel et al. 1999; Johnson et al. 1997b; Richards et al. 1996). 

Previous studies on the impact of land cover type on nutrient loadings have 

focused primarily on developed catchments to monitor human impact on loadings 

(Johnson et al. 1997b). The impact of land covers ofthe natural catchments on 

loadings has been investigated only in a few studies (Naslas et al. 1994). 
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There have been prior studies on natural background water quality (Clark 

et al. 2000; Reginato and Piechota 2004; Smith et al. 2003), however, few studies 

have attempted to quantify background (or reference) levels of water quality in 

southern Califomia, and little to no information is available on this issue. To 

compensate for the lack of adequate information on natural sources of metals and 

nutrients, many TMDLs are written with load allocations based on data from 

other parts ofthe country or, worse yet, with anecdotal data from previous time 

periods. As a result, these TMDLs may be developed with inefficient or overly 

stringent load allocations in order to meet numeric targets. For instance, selenium 

can be found naturally at high level determined by the geology of surrounding 

catchments. If the target level of selenium is established without consideration of 

the high background level and is set even lower than the background level, it may 

be impossible to reduce the level of selenium in water to the target level by 

controlling discharges from both non-point sources1 and point sources2 and also 

be the waste of limited resources. 

To frilly evaluate the extent of anthropogenic activities, it is important to 

1 Pollutants from non-point sources are not required to have a National Pollutant Discharge 
Elimination System Permit (NPDES). NPDES permits are required for cities, industries, storm 
water runoff from cities over 100,000 population, storm water runoff from certain industries and 
animal feedlots with more than 1000 animal units. Everything left over is a non-point pollutant 
source such as soil erosion from farmland fields as well as construction sites, fertilizer runoff from 
both rural and urban areas, pesticide runoff from both rural and urban areas, and animal waste 
management. 

2 Pollutants that are coming from a concentrated originating point like a pipe from a factory or a 
large registered feedlot with a specific point of discharge. 
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describe water quality in streams draining natural environments and to understand 

factors that control it. The overall goal ofthis study is to evaluate the properties 

of stream reaches in natural catchments throughout southern California and their 

contribution to overall water quality. 
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2. Background 

The water quality of natural streams varies both spatially and temporally, 

and is affected by factors such as climate, atmospheric deposition, soils, and 

chemical weathering of soils and bedrock (Likens et al. 1977). Climate is an 

important natural factor affecting water quality as a result of changes in 

precipitation, mnoff, and evaporation. Water quality also can be affected by the 

chemistry of precipitation. Atmospheric deposition introduces sulfur, nitrogen, 

base cations, and acidity to relatively natural areas in the Northeastern United 

States (Likens et al. 1996). In some Midwestern and Northeastern streams, 

atmospheric deposition of nitrogen can account for nearly all downstream 

nitrogen loads (Puckett 1995; Smith et al. 1987). Direct atmospheric deposition 

has also been shown to contribute 4 to 8 percent ofthe total metals loading to 

storm water runoff in San Francisco Bay Region, CA (Tsai et al. 2001). Sabin 

and others (2005) have shown that atmospheric deposition potentially accounted 

for as much as 57-100 percent ofthe total metal loads in stormwater in a small 

impervious urban watershed in Los Angeles, CA. Atmospheric deposition may 

also influence the weathering rate and buffering capacity of underlying soils and 

bedrock (Clow and Mast 1999; Lawrence and Huntington 1999; Murdoch et al. 

1998). Soils can affect water quality as a source of suspended sediment and 

soluble materials (Apodaca et al. 1996). 

Geologic formations affect water quality because rocks are the source of 
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many chemical constituents in the water. The interaction of water and the 

atmosphere with rocks and minerals result in the process of weathering. 

Rainwater can add sodium, chloride, and sulfate to a solution, leading to the 

chemical breakdown of minerals and bedrock. Depending on the individual 

mineral and the climate regime, the reaction of those minerals with water will 

vary. The amount of solute dissolved in a liquid is dependent on the temperature 

and pressure ofthe water (Hounslow 1995). Although some dissolved 

constituents in surface water are added through rainfall, most dissolved 

substances are introduced through the chemical breakdown of rocks (Dunne and 

Leopold 1978). The weathering of bedrock results in clays and organic polymers, 

soluble cations, bicarbonate, and silica. The resulting minerals depend on 

temperature, precipitation, biologic activity, and drainage. The fluid leachate is 

then transported in surface water and groundwater (Dunne and Leopold 1978; 

Hounslow 1995). A mineral's resistance to weathering and degree of solubility 

dictate the type and amount of dissolved constituents found within surface water 

and groundwater. For example, limestone is more easily weathered by water than 

quartzite. Thus, in limestone regions, one would expect to find higher 

concentrations of calcium bicarbonate. Weathering of other minerals, depending 

on the chemical make-up ofthe rock, yield sodium, calcium, fluorine, and even 

lead to groundwater and surface water (Dunne and Leopold 1978). High pH's are 

also associated with high concentrations of dissolved solids. 
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Several studies have demonstrated the impact of geologic formations on 

water quality. Ledin and others (1989) found that chromium, copper, zinc, 

cadmium, and lead in Swedish ground water were primarily from igneous 

crystalline bedrock. They also showed that levels of metals in the ground water 

were related to concentration levels in bedrock, as well as to pH, suggesting that 

background concentrations resulted from biogenic weathering of these metals. 

Numerous studies of elevated selenium levels in the southern Coast Range of 

California have documented the correlation between geology and water quality 

(Lakin and Byers 1941; Ohlendorf et al. 1988; Ohlendorf et al. 1986; Presser et al. 

1994; Tidball et al. 1991; Tracy et al. 1990). In the San Diego Creek watershed, 

Hibbs and Lee (2000) concluded that high selenium concentration in surface 

mnoff was due to contributions from ground water. Selenium in groundwater was 

derived from weathering of high selenium Cretaceous marine strata in the 

watershed (Hibbs and Lee 2000). A USGS study (Seiler et al. 1999) identified 

areas of potential selenium contamination of water in the Western United States 

based mainly on geology and climate ofthe areas. 

Land cover type, which is the type of vegetation in natural areas, can also 

have a significant impact on water quality (Detenbeck et al. 1993; Gergel et al. 

1999; Johnes et al. 1996; Johnson et al. 1997a; Larsen 1988; Richards et al. 1996). 

One ofthe primary ways land cover influences surface water quality is through 

sediment mnoff (erosion). Sediment impairment is the most common cause of 

o o z ; P Z ; I 

0003041



impairment nationally and management ofthis pollutant can cost an estimated 

$16 billion annually in North America (Pons 2003). Trimble (1997a) found that 

stream channel erosion was the major contributor to long-term sediment yield 

from an urbanizing watershed in California. Natural land cover and soil type are 

major factors that determine streambank and in-channel erosion, which can 

account for 85 percent of total watershed sediment yields (Simon et al. 2000; 

Trimble 1997b; Wynn et al. 2006)). Furthermore, a substantial portion ofthe total 

mass of metals in surface water is associated with sediments, including clay and 

silt, and particulate organic carbon that are influenced by land cover type (Gergel 

et al. 1999; Johnson et al. 1997a; Richards et al. 1996). 

The decomposition of plant litter can also be a source of metals in surface 

water. Hale and Johnson (2002) investigated the contribution of foliage and fme 

roots as sources of copper, nickel, lead, and zinc. They found that fine roots were 

the dominant source of copper, nickel, and lead, and that zinc was introduced in 

equal proportions by both fine roots and foliage. 

3. Present conditions 

3.1. Studies on natural background water quality 

Although there have been prior studies on natural background water 

quality (Clark et al. 2000; Reginato and Piechota 2004; Smith et al. 2003), their 

utility for southern California is limited for the following reasons. First, the 
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studies have mainly focused on natural sources in developed watersheds, which 

were not free from anthropogenic influences; thus, the results could not be used as 

reference water quality in natural watersheds. Second, the previous studies have 

investigated mainly dry-weather conditions instead of quantifying both wet 

weather and dry weather conditions at a consistent set of sites. Third, only 

specific constituent classes (most commonly copper, zinc, and total suspended 

solids) have been examined in most ofthe studies. Few studies have conducted a 

comprehensive evaluation of a suite of constituent classes at a single set of sites. 

Fourth, the prior studies have primarily concentrated on static measures and have 

not investigated spatial and temporal variations such as within storm patterns that 

may have influenced natural loadings. Last, the majority of studies have been 

carried out in areas with different climate or physiographic conditions than 

southern Califomia. 

Data on contributions of pollutants from natural lands during both wet-

and dry-weather are limited. In addition, few or no historic data on water quality 

ofthe pre-development era are available. Only a limited number of studies have 

been conducted to investigate background water quality, and these studies have 

occurred in limited areas for a limited set of constituents. Clark and others (2000) 

assessed nutrient concentration and yields in natural stream basins ofthe United 

States. They found that concentrations and yields of total nitrogen were highest in 

the southeastern part ofthe nation and in part ofthe upper Midwest. In the 
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northeast, nitrate was generally the predominant form of nitrogen, and in the 

southeast and part ofthe upper Midwest, organic nitrogen was the dominant form. 

California was included in the study; however, only two reference sites were 

assigned in California, neither of which was located in southern Califomia. This 

type ofthe nation-wide study may provide a general idea on background water 

quality, however, it is insufficient to account for potential variation in water 

quality of southern California's unique geologic and topographic setting. To 

compensate for having a limited reference data set, several researchers have 

developed surrogate predictors to assess background water quality. For instance, 

annual mnoff has been used as a surrogate for background nutrient yields 

(Gilliom 1981; Lewis et al. 1999; Smith et al. 2003). According to these studies, 

annual mean mnoff was correlated with mean annual yields of total fixed nitrogen 

and total phosphoms. Although mean annual mnoff might be strongly correlated 

with nutrient yields, the prediction was based on limited concentration data from a 

limited number of reference sites that were mainly located in the northeast part of 

the country. Reginato and Piechota (2004) investigated background levels of 

nutrients in the Las Vegas Valley, where 85 percent ofthe region was 

undeveloped. Their data included only a limited number of nutrients and total 

suspended solids and no metals. The background water quality for nutrients from 

this study is valuable information; however, its application to southern California 

should be approached with caution because of different climatic features that 
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control loading. In the Las Vegas region, the majority of loading occurs during 

summer monsoons. In contrast, southern Califomia experiences almost no 

summer storm loading; rather the majority of storm mnoff occurs during several 

brief, intense winter storms. 

3.2. Review of existing data from ambient-water monitoring programs 

A number of ambient water quality monitoring programs and studies have 

been carried out across southern Califomia to investigate the impact of 

development on water quality. Most of these studies included water quality data 

from natural areas for reference conditions. An important first step ofthis study 

was to compile these reference data and identify key data gaps in the existing 

databases. In addition, these data can provide guidance for screening potential 

study. The following monitoring programs were reviewed and summarized. 

• State of California's Surface Water Ambient Monitoring Program 

(SWAMP) 

• USEPA's Environmental Monitoring and Assessment Program (EMAP) 

• UCLA study 

• Heal the Bay's Stream Team Program Monitoring Program 

• USGS's Hydrologic Benchmark Network 

• USGS's National Water Quality Assessment (NAWQA) Program 
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• Santa Barbara Coastal Long Term Ecological Research Project (SBC-

LTER) 

• Water quality monitoring and bioassessment programs from USFS and 

local and state government agencies including Los Angeles, Orange, 

Ventura, San Diego, and San Bernardino counties and associated cities 

Existing monitoring programs with data that were relevant to investigation of 

natural stream conditions in southern Califomia were the SWAMP sampling 

conducted by the Los Angeles RWQCB, the EMAP sponsored by EPA Region 9, 

and the UCLA study, 'Environmental Monitoring and Bioassessment of Coastal 

Watersheds in Ventura and Los Angeles' sponsored by Los Angeles RWQCB. 

The other programs/studies did not contain usable data because they lacked 

sufficient water chemistry data, the survey sites were not located in natural areas, 

or the sites were not located in southern California. 

The SWAMP program is designed to assess the conditions of surface 

waters throughout the state of Califomia. The SWAMP water chemistry data 

obtained for this analysis were from the Santa Clara River watershed, and were 

collected from 2001 through 2003. EMAP is designed to monitor and assess 

national status and trends of ecological resources. The data used for this analysis 

were from the EMAP Western Pilot Study. The EMAP water quality data were 

collected from one-time samplings, carried out from 2000 through 2001. The 

UCLA study was carried out by UCLA during Fall 2001 and involved collection 
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of water chemistry, physical, and biological data. These three data sets contained 

concentrations for total suspended solids (TSS), dissolved organic carbon (DOC), 

total phosphorous (TP), ammonium (NH4), sulfate (SO4), nitrate (NO3), total 

nitrogen (TN), selenium (Se), and zinc (Zn). Four survey sites from SWAMP, 

five reference sites from the UCLA study, and forty-five sites from EMAP were 

located in natural areas and contained suitable water chemistry data that were 

relevant to the goals ofour study. 

The existing water quality data that were reviewed contain several critical 

limitations for our goals and objectives. First, the data were collected from one

time sampling. The result from one-time sampling should not be extrapolated for 

an entire weather or a year. Second, samplings were conducted as part of separate 

studies and samples were collected in the same weather nor in the same year. 

Third, sampling was conducted mostly in dry weather. Fourth, the methods to 

collect water samples were not consistent among the different studies. For 

example, a grab sampling method was used to collect the SWAMP data, yet a 

composite sampling method was used for the EMAP data. The detailed results of 

the review on the existing water quality data are included in Appendix I. For 

these reasons, the existing data are neither sufficient nor consistent enough to 

estimate ranges of expected loadings from natural waterbodies in southern 

California. 

The present study was designed to build on previous work and to 
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overcome the limitations of existing data, by sampling a series of sites over both 

wet- and dry-weather and comparing the resultant mnoff data to catchment 

characteristics, such as geology and land cover. The results ofthe study allow a 

more precise estimation of background water quality in southern California. 

4. Structure ofthe study 

The study was accomplished in four phases: review of previous water 

quality data collected from natural sites, characterization ofthe ranges of existing 

natural conditions in southern California, selection of representative sampling 

sites, and collection of wet- and dry-weather data. The main steps ofthe study 

design are summarized below. 

4.1. Compilation of existing data sources 

The goal of Phase 1 was to compile and summarize existing data from 

natural sites to help inform the sampling design for subsequent phases ofthe 

project. The summary ofthe review ofthe existing data sources was presented in 

'3.2. Review of existing data from ambient-water monitoring programs.' Our a 

priori hypothesis based on existing literature was that geology and land cover 

would be key features influencing variation in water quality from natural areas. 

To test this hypothesis, preliminary analysis ofthe existing data on water quality 

in natural areas of southern Califomia was conducted using data from EPA's 
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Environmental Monitoring and Assessment Program (EMAP) and the State of 

California's Surface Water Ambient Monitoring Program (SWAMP). These data 

were used to investigate the effect of geology and land cover on natural loadings 

of selenium and zinc, which were only constituents collected in all three studies. 

The analysis of variance (ANOVA) showed the levels of selenium were 

significantly different in different land cover groups. The levels of selenium were 

also significantly different in different geology types. The detailed results ofthe 

preliminary investigation are included in Appendix I. These results suggested that 

geology and land cover might influence the levels of several nutrients and metals 

in surface water. It also demonstrated that the effects of geology and land cover 

on surface water quality were appropriate factors for further investigation. It is 

important to note that the existing data were too limited to adequately quantify 

regional background concentrations or to discern other factors that may influence 

these concentrations. However, they were useful to guide development ofthe 

study design for this project. 

4.2. Watershed characterization 

The goal of Phase 2 was to characterize southern Califomia watersheds in 

terms of their general features, geology, and land cover. Southern California's 

coastal watersheds occur in a variety of geologic and topographic settings, have a 

variety of soil types, and contain a variety of natural vegetation communities. 
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These factors are known to influence natural loadings (Detenbeck et al. 1993; 

Dunne and Leopold 1978; Gergel et a l 1999; Hibbs and Lee 2000; Hounslow 

1995; Johnes et al. 1996; Johnson et al. 1997b; Lakin and Byers 1941; Larsen 

1988; Ledin et al. 1989; Ohlendorf et al. 1988; Ohlendorf et al. 1986; Presser et 

al. 1994; Richards et al. 1996; Tidball et al. 1991; Tracy et al. 1990). In addition, 

wildlife, including birds and mammals, may be sources of bacteria to natural 

streams. This phase characterized the major watersheds in terms of their physical 

and biological characteristics. The watershed and site characterizations were 

catalogued in GIS for use in later portions ofthe project to facilitate information 

transfer to other efforts that may use this data. Geologic and land cover type for 

the coastal watersheds in southern California were determined by plotting 

watershed boundaries over digitalized geology (California Division of Mines and 

Geology, (1962)) and land cover maps (NOAA Coastal Change Analysis Program 

(CCAP) 1999). The results ofthe analysis for this phase are provided in 

Appendix II. 

4.3. Selection of samp ling sites 

The goal of Phase 3 was to select sampling sites that would represent the 

ranges of natural conditions throughout southern California. Using the 

characterization and the list of data gaps produced under Phases 1 and 2, a series 

of sampling sites (i.e. stream reaches) were selected. Sites were selected that 
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covered the range of factors that were assumed to affect variability in loadings 

from natural systems. 

4.3.1. General framework for site selection 

Review of existing data suggested that surficial geology and dominant 

land cover likely influenced water quality loading from minimally developed 

catchments. Consequently, our sampling design involved stratified sampling 

based on these two independent variables. The overall sampling matrix for the 

project is shown in Table 1. 

Geologic forms consist of a certain lithologic type or combination of types; it may 

be igneous, sedimentary, or metamorphic and be consolidated or unconsolidated 

(American Geological Institute 1984). Due to resource constraints, we prioritized 

sites in areas that represented the largest proportion of natural areas in the study 

region: sedimentary rocks-shmb group, igneous rocks-shmb group, sedimentary 

rocks-forest group, and igneous rocks-shmb group. These prioritized geology-

land use combinations account for the majority of natural area in the coastal 

watersheds of southern California. 

4.3.2. Criteria for site selection 

Criteria were developed to provide objective guidelines for classifying 

catchments in various conditions and selecting appropriate natural sites for 
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inclusion in the study. These criteria were established through literature survey 

and meetings with the project's technical advisory committee and stakeholders, 

and after consulting various agencies that were involved in water quality 

management. The result was a consensus list of criteria that would ensure that 

sampling would capture natural conditions without influence from any land-based 

anthropogenic input3 and would be representative ofthe range of natural 

conditions that exist in southern California. 

The criteria include: 

• Catchments draining to the sites should be natural and as close to pristine 

condition as possible. Contributing drainage area should be at least 95 

percent undeveloped. 

• Target watersheds should be 3rd order watersheds whose streams have 

large enough catchments to reliably generate flow during both storm and 

non-storm conditions. This position in the watershed also allows selection 

of sites whose catchments are small enough to have homogenous 

contributing drainage areas. Sites at this position in the watershed are 

representative ofthe watershed position of many ofthe less pristine 

waterbodies that the data from this study will be compared with. 

Aerial deposition of anthropogenic emissions may affect the surface water quality at the selected 
sampling sites. Due to the regional nature ofthis source, no attempt was made to exclude or 
control for effects of dry or wet aerial deposition. 
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• Sites should be regionally distributed across Southern California. To meet 

this criterion, sampling sites should be distributed across the six major 

southern Califomia counties and include as many ofthe major watersheds 

draining to the southern Califomia Bight as possible. 

• Sites should be representative of major geologic settings and land cover 

types and be in relatively homogenous setting. Sites screened with the 

general criteria were grouped in terms ofthe representative geology and 

land cover of southern Califomia (Table 1). The goal was to select a 

minimum of 4 - 5 sites that represent each ofthe priority treatments in the 

sampling framework (i.e. locations with an "A" prioritization on Table 1). 

• Sites should have either year-round or prolonged dry weather flow that 

allows them to be sampled during both wet- and dry-weather. A stream 

with the prolonged dry weather flow can be defined as a stream still 

flowing one to two months after the end ofthe last storm in the previous 

winter even though it dries up in the summer. 

• Sites should not be within catchments that have burned during the 

previous three years. According to the study on the impact of wildfire in 

1993 in the Santa Monica Mountains (Gamradt and Kats 1997), erosion 

following the 1993 wildfire produced major changes in stream 

morphology and composition. These fire-induced landslides and siltation 

eliminated pools and mns and altered habitats. Thus, streams that are still 
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impacted by wildfires are not representative of natural condition and 

should be excluded in the study. 

• The stream reach being sampled should be ratable for flow to allow 

computation of mass loadings of water quality constituents. 

• Sites should be located in areas where sampling can be conducted safely. 

• Field crews should be able to access the sampling location after-hours and 

on weekends. 

• Property owners and other responsible parties must provide permission for 

site access and sampling 

4.3.3. Selected sampling sites 

Candidate sites were selected based on a review of existing data from the 

Surface Water Ambient Monitoring Program (SWAMP), Environmental 

Monitoring and Assessment Program (EMAP), USGS Hydrologic Benchmark 

Network, USGS National Water Quality Assessment, Heal The Bay, Malibu 

Creek Watershed Monitoring Program, Santa Barbara Coastal Long Term 

Ecological Research Project (SBC-LTER), and conversations with U.S. Forest 

Service Resource staff officers, Counties of Ventura, Los Angeles, Orange, San 

Bernardino, San Diego, various stormwater agencies and the technical advisory 

committee for this project. 
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Forty-five candidate sites were identified using the criteria describe above. 

Following detailed office and field investigation, 22 sites were selected for 

inclusion in the study. They are located across six counties and twelve different 

watersheds: Ventura River, Santa Clara River, Calleguas Creek, Arroyo Sequit, 

Malibu Creek, Los Angeles River, San Gabriel River, Santa Ana River, San 

Mateo Creek, San Juan Creek, San Luis Rey River. The sites are shown in Figure 

1 and listed in the Table 2. More detail description ofthe sites are provided in 

Appendix III. 

4.4. Wet- and dry-weather sampling 

The goal of Phase 4 was to collect samples at the selected sampling sites 

over the course of two years during both dry weather and wet weather conditions. 

These data were used to estimate the dry and wet weather metal concentrations, 

flux rates, and loads associated with natural areas. Details ofthe sampling and 

analysis are contained in the subsequent chapters ofthis dissertation. 

5. Organization ofthe dissertation 

This dissertation consists of five chapters. This chapter, Chapter 1, is the 

introduction for the whole dissertation. Chapter 2 quantifies natural contributions 

during dry weather in Southern California coastal catchments and examines 
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impact of natural landscape characteristics on dry-weather water quality using 

multivariate analyses. Chapter 3 presents a quantification of natural contributions 

during wet weather and examines the impact of natural landscape characteristics 

on stormwater-mnoff water quality using multivariate analyses. Chapter 4 

expands the results ofthe Chapter 2 and the Chapter 3 by estimating annual fluxes 

and loadings of metals, nutrients, and solids and examining the contribution ofthe 

dry-weather loading to the annual loadings. Chapter 5 presents the conclusions 

and implications ofthe study for managing water quality and catchments and 

recommends the further studies based on the findings ofthe study. 

Specific questions that are addressed in Chapters 2, 3, and 4 are: 

1. What are the ranges of concentrations and loads of various metals, 

nutrients, and solids associated with storm and non-storm water mnoff 

from natural catchments? 

2. How do the ranges of constituent concentrations and loads associated with 

natural catchments compare with those associated with urban (developed) 

catchments and existing water quality standards? 

3. How do environmental characteristics of catchments influence 

stormwater-mnoff and non-storm loads from natural landscape? 
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4. What are estimates of annual loadings and fluxes of metals, nutrients, and 

solids from natural catchments? 
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TABLE 1. SAMPLING FRAMEWORK. LETTERS INDICATE PRIORITY-SAMPLING 
LOCATIONS. 

Land cover 

Forest 

Shmb 

Grassland 

Dominant Geology 
Sedimentary rocks 

A 

A 

B 

Metamorphic rocks 
C 

C 

C 

Igneous rocks 
A 

A 

B 

*Letters indicate sampling priorities. A = highest priority, C = lowest priority. 
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CHAPTER 2 - QUANTIFICATION OF METALS, NUTRIENTS, AND 

SOLIDS FROM NA TURAL CA TCHMENTS DURING DRY WEA THER IN 

SOUTHERN CALIFORNIA 
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Abstract 

Southern California's coastal watersheds are some ofthe most highly urbanized 

areas in the United States, which produces stress in coastal ecosystems and can 

lead to poor water quality. Previous studies have focused mainly on the effects of 

storm water. However, non-storm (dry weather) flows could also contribute 

substantial amounts of metals, nutrients, and solids. To evaluate the effects of 

anthropogenic activities, it is essential to assess the contribution of both 

developed areas and the natural streams draining relatively undeveloped portions 

of a watershed because both ultimately affect water quality in downstream 

receiving waters. This is particularly tme during dry-weather conditions, where 

differences in mnoff between developed and undeveloped landscapes may be 

extreme. This study assessed dry-weather concentrations and loads of metals, 

nutrients, and solids from nineteen representative natural streams in nine 

watersheds in southern Califomia. Dry-weather concentrations, loads, and fluxes 

from natural catchments exhibited a broad range of variability; however, levels 

were significantly lower than both those from developed catchments and existing 

water quality standards. Dry-weather levels of metals, nutrients, and solids were 

typically one to two orders of magnitude lower in the natural streams than 

developed streams. Redundancy analysis showed that geology type was the 

dominant factor that influenced variability in water quality data. 
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1. Introduction 

Coastal watersheds in southern California are some ofthe most highly 

urbanized areas in the United States. Approximately 17 million people live in 

these areas, a number that is expected to grow by another 3 million by 2010 

(Schiff et al. 2000). Continuing urbanization of these areas results in increased 

pressure on coastal ecosystems and can lead to deteriorated water quality (Ahn et 

al. 2005; Roesner and Bledsoe 2003; Santa Monica Bay Restoration Project 1994; 

USEPA 1993). Considerable portions ofthe coastal watersheds in southern 

California are currently impaired for their beneficial uses according to the 303(d) 

list ofthe state of California (State Water Resources Control Board 2003). 

Over the last decade, efforts to manage water quality have concentrated 

mainly on storm water, which is currently perceived to be the largest source of 

pollutant loading (Ackerman and Schiff 2003; Driscoll et al. 1990; Lau et al. 

1994; Noble et al. 2000; Schiff 2000; Wong et al. 1997). However, dry-weather 

pollutant loadings may also constitute a significant impact to water quality both in 

terms of concentration and load (McPherson et al. 2005; McPherson et al. 2002; 

Stein and Tiefenthaier 2005). For instance, in six urban watersheds in the Los 

Angeles region, dry-weather loading accounted for 20 to 50% ofthe total annual 

load of metals (Stein and Ackerman in press). In southern California, which is 

characterized by a dry Mediterranean climate with low annual precipitation, the 

majority of rainfall occurs in the winter and the average number of rainfall days is 
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only 37 days/year (Ackerman and Weisberg 2003; Nezlin and Stein 2005). Thus, 

dry-weather flow can constitute a significant portion ofthe total annual flow, 

particularly during dry years. Although concentrations of pollutants in dry-

weather flow might be relatively low (Duke et al. 1999; Mizell and French 1995), 

dry weather flow can be a chronic source of pollution and may impose threats to 

aquatic life because of its consistent contribution (Ackerman et al. 2003; Bay and 

Greenstein 1996; Stein and Ackerman In press; Stein and Tiefenthaier 2005). 

Thus, it is important to investigate natural background water quality in the dry-

weather flow as well as storm water. 

Unlike man-made compounds, metals, nutrients, and solids in surface 

water can originate from natural sources as well as anthropogenic sources 

(Dickert 1966; Horowitz and Elrick 1987; Seiler et al. 1999; Trefry and Metz 

1985; Turekian and Wedepohl 1961). Most previous water quality assessments 

have focused primarily on an evaluation ofthe anthropogenic contribution of 

constituents, with little or no attention given to the contribution from natural 

sources. To exacerbate this data gap, the majority of costal watersheds contain 

considerable portions of open areas, and much ofthe upper watershed areas are 

primarily undeveloped (NOAA Coastal Change Analysis Program (CCAP), 

2003). To evaluate the relative extent of anthropogenic activities, it is essential to 

assess the contribution ofthe natural streams draining relatively natural 
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environments because both natural processes and anthropogenic activities will 

ultimately affect water quality in downstream receiving waters. 

Several ambient water quality monitoring programs and studies have been 

carried out across southern Califomia to investigate the impact of development on 

water quality. Most of these studies included water chemistry data from relatively 

natural areas for reference conditions. However, the existing data were collected 

from a limited number of sites that did not account for the complexity of 

environmental settings in the coastal watersheds of southern California. Southern 

California's coastal watersheds occur in diverse geologic and topographic 

settings, have a variety of soil types, and contain several natural vegetation 

communities (USGS 2006). These environmental factors are known to influence 

natural loadings (Goodwin 1996; Presser and Swain 1990; Richards et al. 1996) 

and existing data are insufficient to characterize natural background 

concentrations across the region. In addition, the existing reference data were 

from relatively natural areas, but were not free of human influences from 

agricultural mnoff and mral residences (e.g., septic systems). Consequently, 

these reference sites may not be representative of natural background conditions 

of southern California's coastal watersheds. Thus, it is necessary to assess dry-

weather concentration and loads from natural watersheds and to investigate the 

effect of environmental settings on water quality, which can be extrapolated to 

other parts of southern Califomia. 
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The goal ofthis study is to evaluate the dry-weather natural background 

levels of metals, nutrients, and solids in stream reaches that are representative of 

existing natural conditions in southern California. Specific questions that will be 

addressed are: 

1. What are the ranges of concentrations, loads, and fluxes of various water 

quality constituents associated with natural areas during the dry weather? 

2. How do catchment characteristics influence dry-weather concentrations 

and loads from natural landscapes? 

3. How do the ranges of constituent concentrations and loads associated with 

natural areas compare to those associated with developed areas? 

2. Materials and methods 

2.1. Study design 

Numerous environmental factors can influence water quality in 

undeveloped areas, including climate, vegetation, geologic formations, and land 

use (Likens et al. 1977). Previous studies found that geology and land cover were 

the primary factors influencing surface water quality (Detenbeck et al. 1993; 

Gergel et al. 1999; Johnes et al. 1996; Johnson et al. 1997a; Lakin and Byers 

1941; Larsen 1988; Ohlendorf et al. 1988; Ohlendorf et al. 1986; Presser et al. 

1994; Richards et al. 1996; Tidball et al. 1991; Tracy et al. 1990). Review of 

existing data from ambient water quality monitoring programs in southern 
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California also suggested that surficial geology and dominant land cover likely 

influenced water quality loading from minimally developed watersheds (see 

Chapter 1 Introduction 3.2. Review of existing data from ambient-water 

monitoring programs). Consequently, our sampling design involved stratified 

sampling based on these two independent variables. Sites in areas that 

represented the largest proportion of undeveloped areas in the study region were 

prioritized: sedimentary rocks-shmb group, igneous rocks-shmb group, 

sedimentary rocks-forest group, and igneous rocks-forest group. The prioritized 

geology-land cover combinations account for the majority of undeveloped area in 

the coastal watersheds of southern California (California Division of Mines and 

Geology (1962) and land cover maps (NOAA Coastal Change Analysis Program 

(CCAP) 1999)). 

To ensure that sampling would capture natural conditions without 

influence from any land-based anthropogenic input, and would be representative 

ofthe range of natural conditions that existed in southern Califomia, the 

following criteria were applied to select study sites: 

1) contributing drainage area should be at least 95% undeveloped, 

2) relatively homogenous setting, 

3) either year-round or prolonged dry weather flow to allow sampling 

during both wet and dry seasons, 
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4) sites should not be within watersheds that have burned during the 

previous three years. According to the study on the impact of wildfire 

in 1993 in Santa Monica Mountains (Gamradt and Kats 1997), erosion 

following the 1993 wildfire produced major changes in stream 

morphology and composition. 

2.2. Study areas 

Nineteen sites in nine watersheds were selected across coastal areas in 

southern Califomia based on the site selection criteria listed above (Figure 1 and 

Table 1). The sites were selected to encompass the range of catchment sizes that 

occur in southern Califomia. Each catchment was characterized for its 

environmental settings: 1) land cover type (forest/shrub), 2) geology type 

(sediment/igneous), 3) catchment size, 4) average slope, 5) elevation, 6) latitude, 

and 7) percent canopy cover. Geologic and land cover type for the coastal 

watersheds in southern California were determined by plotting catchment 

boundaries over digitized geology maps (Jennings and Strand 1969; Rogers 1965; 

1967; Strand 1962) and land cover maps (NOAA Coastal Change Analysis 

Program (CCAP) 2003). The rest ofthe catchment characteristics were assessed 

using ArcView GIS7.0 (ESRI, Redlands, CA). Percent canopy cover was 

estimated as percent vegetation cover over a stream based on field measurements 

using a spherical forest densitometer (Wildco, Buffalo, NY). 
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2.3. Sampling 

Three dry-season sampling events were conducted: spring 2005, fall 2005, 

and spring 2006. Dry season sampling was initiated following at least 30 

consecutive days with no measurable rain to minimize effects of residual 

stormwater return flow. Water samples were collected as composite grab 

samples, with equivalent volumes collected from three different points across the 

stream (approximately 10, 50, and 90% distance across). A replicate water 

sample was collected in the same way 10 minutes after completion ofthe initial 

water sampling. Collected water samples were immediately placed on ice for 

subsequent analyses. At each sampling location and during each round of sample 

collection, temperature, pH, and DO were measured in the field using Orion 125 

and Orion 810 field probes (Thermo Electron Corporation, Waltham). 

Measurements were taken in triplicate at each transect. Stream discharge was 

measured as the product ofthe channel cross-sectional area and the flow velocity. 

Channel cross sectional area was measured in the field. At each sampling event, 

velocity was measured using a Marsh-McBirney Model 2000 flow meter 

(Frederick, Maryland). The flow meter measures velocity using the Faraday law 

of electromagnetic induction. The velocity was measured at three points along 

each transect and the values from three transects were averaged to estimate 

overall flow at each site. 
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2.4. Laboratory analysis 

Water samples were analyzed for pH, DO, hardness, conductivity, total-

recoverable metals, nutrients, and solids following protocols approved by the US 

Environmental Protection Agency (1983) and Standard Methods by the American 

Public Health Association (Greenberg et al. 2000). Metals were prepared by 

digestion followed by analysis using inductively coupled plasma-mass 

spectrometry (ICP-MS) to obtain total recoverable concentrations of arsenic, 

cadmium, copper, chromium, iron, lead, nickel, selenium, and zinc. Total 

dissolved solids (TDS) were analyzed using a flow injection analyzer (Lachat 

Instmments model Quik Chem 8000). Total suspended solids (TSS) were 

analyzed by filtering a 10 to 100 mL aliquot of storm water through a tarred 1.2 

mm (micron) Whatman GF/C filter. The filters plus solids were dried at 60° C for 

24 h, cooled, and weighed. Nitrate and nitrite were analyzed using the cadmium 

reduction method and ammonia was analyzed using distillation and automated 

phenate. Total Kjeldahl nitrogen (TKN) was analyzed using digesting/distilling 

and semi-automated digester. Total organic carbon (TOC) and dissolved organic 

carbon (DOC) were determined via high temperature catalytic combustion using a 

Shimadzu 5000 TOC Analyzer. Orthophosphate was analyzed using a titration 

method. Total phosphoms was persulfate-digested. Every analysis included 

QA/QC checkup with certified reference materials, duplicate analyses, matrix 

spike/ matrix spike duplicates, calibration standards traceable to the National 
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Institute of Standards, and method blanks. Table 2 shows the list of analytes and 

a minimum detection limit and applicable units for each anaiyte. 

2.5. Data analysis 

Three analyses were used to characterize water quality from natural areas. 

First, the means, variances, and ranges of concentrations, loads, and fluxes were 

calculated to provide an estimate of expected natural background water quality. 

Loads were calculated by multiplying flow by concentration for each site: 

Load =2 /^ -Ct 

where Fi was a mean flow at sampling site / and C, was a concentration at site /. 

A mass loading was expressed as load/day. Flux was calculated as the ratio ofthe 

mass loading per contributing catchment area. All data were analyzed to 

determine if they were normally distributed. For constituents that were not 

normally distributed, results are presented as geometric means and upper and 

lower ends of 95% confidence intervals4. If the data were normally distributed, 

results are presented as arithmetic means ± the 95% confidence interval. 

Second, factors that impact variability in water quality of natural 

catchments were investigated. To explain variability in water quality among the 

4 The confidence interval represents values for the population parameter for which the difference 
between the parameter and the observed estimate is not statistically significant at the 5% level. 
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natural catchments, relationships between environmental characteristics ofthe 

catchments and water quality constituent concentrations and fluxes were 

investigated using multivariate analyses. In this study, an ordination method, 

redundancy analysis (RDA), was used. RDA is a canonical extension of principal 

component analysis (PCA) and a form of direct gradient analysis that describes 

variation between two multivariate data sets (Rao 1964; ter Braak and 

Verdonschot 1995). A matrix of predictor variables (e.g., environmental 

variables, explanatory variables, or independent variables) is used to quantify 

variation in a matrix of response variables (e.g., water quality variables, response 

variables, or dependent variables). RDAs were performed using the program 

CANOCO 4.54 (ter Braak and Smilauer 1997). Water quality variables used in 

the RDA were concentrations of all constituents. Environmental variables were 

geologic types (igneous rock or sedimentary rock), land cover types (forest or 

shmb), latitude of site, catchment area (km2), elevation of site (m), slope of 

catchment, mean flow (m3/sec), and percent canopy cover. Dummy values were 

assigned for the categorical variables (geology and land cover types). For 

example, a sampling site within a catchment was assigned the value of one if it 

was dominated by igneous rock and a value of zero if it was dominated by 

sedimentary rock. 

Prior to conducting the RDA, variables were log transformed to improve 

normality. Each set of variables was centered and standardized to normalize the 
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units of measurement so that the coefficients would be comparable to one another. 

The environmental variables were standardized to zero mean and unit variance. 

Interaction terms were not considered. 

The importance ofthe environmental variables was determined by 

stepwise selection. In each step, the extra fit was determined for each variable 

(i.e. the increase in regression sum of squares over all variables when adding a 

variable to the regression model). The variable with the largest extra fit was then 

included, and the process was repeated until none ofthe excluded variables could 

significantly improve the fit. The statistical significance ofthe effect of including 

a variable was determined by means of a Monte Carlo permutation test. The 

number of permutations to be carried out was limited to 199 because the power of 

the test increases with the number of permutations, but only slightly so beyond 

199 permutations (Leps and Smilauer 2003). 

The results ofthe multivariate analysis were visualized using biplots that 

represent optimally the joint effect ofthe environmental variables on water 

quality variables in a single plane (ter Braak 1990). 

In addition, the entire water quality data set was grouped based on the 

most influential environmental variables. Analysis of variance, ANOVA (Sokal 

and Rohlf 1995), was carried out in order to examine the significance of 

differences among the groups with a significance level of p<0.05. If data failed in 

either normality test or equal variance test, Kruskal-Wallis one-way ANOVA on 
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ranks (Kruskall 1952; Kruskall and Wallis 1952) was performed to examine 

difference between the groups. The Kruskal- Wallis test is most commonly used 

when there is one attribute variable and one measurement variable, and the 

measurement variable does not meet the assumptions of ANOVA: normality and 

homoscedasticity5. It is the non-parametric analogue of a single-classification 

ANOVA. 

Lastly, concentrations and fluxes in natural catchments were compared 

with previous data collected from developed catchments to determine if 

significant differences existed between the two groups. Data for developed 

catchments were obtained from Southern California Coastal Water Research 

Program (SCCWRP)'s dry weather studies of metals, nutrients, and total 

suspended solids in Ballona Creek, Coyote Creek, Los Angeles River, San 

Gabriel River, San Jose Creek, and Walnut Creek in the greater Los Angeles area, 

California (Ackerman and Schiff 2003; Stein and Ackerman In press; Stein and 

Tiefenthaier 2005). Differences between natural and developed catchments were 

investigated using Analysis of Variance, ANOVA, (Sokal and Rohlf 1995) with a 

significance of p<0.056. Means for concentration and flux per each sampling site 

were estimated. Eight metals (arsenic, cadmium, copper, iron, lead, nickel, 

selenium, and zinc), three nutrients (ammonia, nitrate+nitrite, and total 

5 This assumption means that the variance around the regression line is the same for all values of 
the predictor variable (X). 
6 If data failed in either normality test or equal variance test, Kruskal-Wallis one-way ANOVA on 
ranks (Kruskall 1952; Kruskall and Wallis 1952) was performed. 
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phosphoms), and total suspended solids were examined. Mean concentration and 

flux data were log-transformed and compared between the natural catchments and 

the developed catchments using ANOVA. To determine how variability observed 

in natural catchments was related to variability observed in developed catchments, 

coefficients of variance (CVs)7 ofthe two data sets were compared. The CV 

accounts for differences in sample size and in the magnitude of means and 

provides a relative measure of variability. Results were back-transformed for 

presentation in summary tables to allow easier comparison with other studies. In 

all cases non-detects were assigned values ofYi minimum detection limits. 

3. Results 

3.1. Flow and field measurements 

Seven ofthe nineteen streams sampled were intermittent, while the rest 

were perennial. Intermittent streams included Chesebro Creek, Cristianitos 

Creek, San Juan Creek, Santiago Creek, Bell Creek, Fry Creek, and Tenaja Creek. 

Mean flow ranged from 0 to 0.72 m3/sec, with an overall mean of 0.33 m3/sec. 

Dissolved oxygen was 6.14 + 3.4 mg/L (mean ± standard deviation), total 

hardness was 225.9 ± 182.29 mg/L, pH was 8.0 ± 0.4, water temperature was 

16.77 ± 3.04 0C, and percent canopy cover was 87 ± 11 %. 

7 CV = (s / X) x 100; Where, s = standard deviation, and X = mean (average) 
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Flow at natural sites varied at multiple time scales. Flow in intermittent 

streams decreased consistently after the last storm ofthe season to zero after a 

period of months. Review of monthly average flow data from USGS (USGS 

National Water Information System: Web Interface, 

http://waterdata.usgs.gov/ca/nwis) showed that based flow in perennial streams 

(Arroyo Seco, Sespe Creek, and Pirn Creek) varied over one order magnitude, 

with the highest flows occurring in May and the lowest in September. 

3.2. Ranges of concentrations, loads, and fluxes for metals, nutrients, and solids 

Nutrients were neither normally nor log-normally distributed except total 

organic carbon (TOC) and total phosphoms (TP). Metals were mostly log-

normally distributed. Thus, statistical summaries of all constituents were 

performed based on the assumption ofthe Iognormal distribution. In all cases, 

concentrations, loads, and fluxes observed from the natural sites exhibited a great 

deal of variability, as indicated by large 95% confidence intervals (Table 3). For 

example, the geometric mean of total dissolved solids was 274.4 mg/L and its 

95% CI ranged from 183.0mg/L to 411.5 mg/L. Non-detects often occurred due 

to relatively low levels of constituents at the natural catchments. The percent of 

NDs for a given constituent ranged from 1.8% for total suspended solids to 59.6% 

for total phosphoms (Table 4). 
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No significant difference among sampling events in Spring 2005, Fall 

2005, and Spring 2006 was observed for most of constituents. The exceptions 

were for concentrations of dissolved organic carbon (DOC), total organic carbon 

(TOC), cadmium (Cd), and orthophosphate (OP), which showed significant 

differences among sampling events. Mean concentration of DOC in Fall 2005 

was more than two times greater than in Spring 2005 and Spring 2006. However, 

there were no consistent or systematic differences where one sampling event had 

higher concentrations for all four significantly different constituents. Mean flows 

of sampling sites were significantly lower in Fall 2005 than Spring 2005 and 

Spring 2006. 

3.3. Effect of environmental characteristics on dry-weather water quality in 

natural catchments 

Geologic type (sedimentary and igneous rocks) and slope were the main 

sources of variance in the dry-weather water quality data. The stepwise selection 

in RDA resulted in these variables significantly increasing the overall model 

fitness (Table 5). The remaining six variables did not appreciably increase the 

fitness ofthe model and were excluded in subsequent RDAs. Excluding less 

significant environmental variables increased the percent of variance explained by 

the model to 45.4%, compared to 203% for the model that included all nine 

variables (Table 6). 
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The predominant source of variability among the data was geology. The 

first axis ofthe RDA model explained 66.4% of variance in the data set and was 

primarily determined by the two geology variables (Tables 6 and 7). Among the 

variables retained in the RDA model, slope contributed least to variation along the 

first axis and most along the second axis (Table 7). This indicates that geologic 

setting is a more important factor in defining dry-weather water quality of natural 

catchments than the other environmental factors tested here. 

Correlation between water quality and environmental variables are 

explained in the biplot (Figure 2). Copper, selenium, zinc, nickel, iron, total 

dissolved solids, total organic carbon, and total Kjeldahl nitrogen were positively 

correlated with sedimentary rock. Nitrate+nitrite was negatively correlated with 

sedimentary rock and positively so with igneous rock. Other constituents 

exhibited no strong correlation with any of environmental variables. 

Concentrations of several constituents exhibited significant difference 

between the different geology groups. Results ofthe ANOVA indicate that 

copper, iron, nickel, selenium, orthophosphate, and total dissolved solids 

concentrations were significantly higher in natural catchments underlain by 

sedimentary rock than those underlain by igneous rock (p<0.05). Other 

constituents did not exhibit any significant difference between the geologic 

55 

8 0 0 c ; P z ; i 

0003087



groups. The ANOVA results are provided in the Appendix IV-1 (1.Effect of 

geology type). 

3.4. Comparison with developed catchments 

Concentrations differed significantly between the natural and developed 

sites for all constituents according to the ANOVA results (p<0.005). Metal 

concentrations at the natural catchments were one to two orders of magnitude 

lower than concentrations observed in the developed catchments (Figure 3). For 

example, the geometric means for copper were 0.56 pg/L in the natural 

catchments and 132.40 pg/L in the developed catchments. Concentrations of 

ammonia, total phosphorous, nitrate+nitrite, and total suspended solids in the 

natural catchments were two to three orders magnitude lower than concentrations 

in the developed catchments (Figure 4). For instance, the geometric mean 

concentration of ammonia was 0.061 mg/L in the natural areas, while it was 6.05 

mg/L in the developed areas. Fluxes also differed significantly between the 

natural and developed sites for all constituents according to the ANOVA results 

(p<0.005). For example, the geometric mean flux of ammonia was 896g/ km2 day 

in the developed areas, while it was 3g/km2 day in the natural areas. The 

difference between the natural and developed sites was, however, smaller for the 

fluxes than for the concentrations. The ranges of concentrations ofthe natural and 

developed sites were not overlapped for Cu, Fe, Pb, Zn, ammonia, nitrate+nitrite, 
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and TP (Figures 3 and 4), while, those of fluxes were partially overlapped 

(Figures 5 and 6). Detail ANOVA results are provided in the Appendix IV-1 (2. 

Natural catchments vs. developed catchments) 

In all cases, the variability observed in the natural areas was generally 

substantially higher than that observed in developed areas (Table 8). The CVs of 

copper, lead, and zinc in the natural areas were more than two orders of 

magnitude greater than those in the developed areas. 

4. Discussion 

Dry-weather concentrations of metals, nutrients, and solids from natural 

catchments in the southern California Costal region were lower than those from 

developed catchments by about two orders of magnitude in most cases. Dry-

weather concentrations documented in this study were even lower than reference 

water quality from prior studies. Concentrations for metals and nutrients except 

dissolved organic carbon (DOC) were one to three orders of magnitude lower than 

concentrations for reference sites in existing ambient monitoring programs that 

are USEPA's Environmental Monitoring and Assessment Program (EMAP) and 

the State of California's Surface Water Ambient Monitoring Program (SWAMP) 

(Table 9). This difference likely results from the fact that EMAP and SWAMP 

assign sites probabilistically based on general catchment land use. In some cases, 

there may be low levels of mral residential, ranching, or agricultural (e.g. 
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orchards) land uses upstream ofthe sampling sites, even though the reference 

sites are far from major urban developments (NOAA Coastal Change Analysis 

Program (CCAP), 2003). In contrast, in this study sites were rigorously selected 

to exclude potential effects of non-natural land uses or covers. 

Dry-weather concentrations from natural landscapes were consistently 

lower than established water quality management targets. Mean concentrations of 

metals were compared with chronic standards ofthe Califomia Toxics Rule 

(CTR) for inland surface waters (freshwater aquatic life protection standards; 

Table 10a)s by plotting a concentration of metal for each sample with the CTR 

criterion for hardness-independent metals (arsenic and selenium) and both a 

concentration and a hardness value for each sample with the criterion for 

hardness-dependent metals (cadmium, chromium, copper, nickel, lead, and zinc). 

Concentrations of metals were below the standards for all metals investigated. 

The CTR was developed as a guideline to protect aquatic life and have been 

referred to establish ambient water quality objectives. However, it should be 

cautious of using the CTR for the ambient water quality objectives. According to 

8 The formula for calculating the acute objectives for hardness dependent metals (cadmium, chromium, 
copper, lead, nickel, and zinc) in the CTR takes the form ofthe following equation: CMC = WER * CCF * 

KmCKlndwriiKssh-hcl 

where: WER = Water Effects Ratio (assumed to be 1), CCF = Chronic conversion factor (to convert from the 
total to the dissolved fraction), nv = slope factor for chronic criteria, and bc = y intercept for chronic criteria. 
The CTR allows for the adjustment of criteria through the use of a water-effect ratio (WER) to assure that the 
metals criteria are appropriate for the site-specific chemical conditions under which they are applied. A 
WER represents the correlation between metals that are measured and metals that are biologically available 
and toxic. A WER is a measure ofthe toxicity of a material in site water divided by the toxicity ofthe same 
material in laboratory dilution water. No site-specific WER has been developed for any ofthe waterbodies in 
southern Califomia. Therefore, a WER default value of 1.0 was assumed. The coefficients needed for the 
calculation of objectives are provided in the CTR for most metals. 
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this study, the natural background levels of metals in dry weather were 

significantly lower than the CTR standards. This implies that more rigid 

standards than the CTR may be required as the objectives in order not to 

jeopardize the continued existence of a number of endangered and threatened 

species in southern California. The findings ofthis study can provide valuable 

information for developing appropriate objectives to protect aquatic lives in 

southern California. 

There are currently no established nutrient standards against which to 

compare data collected from the natural catchments. However, in December 

2000, USEPA proposed standards for TKN, nitrate+nitrite, total nitrogen, and 

total phosphoms for Ecoregion III, 6, which include southern California (USEPA 

2000). Although these proposed standards have not been approved, they provide 

a reasonable basis of comparison to levels of potential environmental concern. 

The geometric means of all nutrients were below or similar to the proposed EPA 

regional nutrient criteria (Table lO.b). The EPA criteria were developed for the 

entire year and do not separate dry weather condition from wet weather condition. 

The criteria are based on medians of 25th percentiles of concentrations from four 

seasons that include wet weather. This study showed the levels of nutrients are 

considerably different between dry and wet weather for a number of constituents 

(Chapter 2 Table 3 and Chapter 3 Table 3). The finding ofthis study may 
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provide valuable information for development of dry-weather specific nutrient 

guidelines in southern Califomia. 

The background concentrations may be affected by treatment of non

detects (NDs). Samples that are ND can be assigned a value ranging from zero to 

the minimum detection limit (MDL). In this study, zero was not considered 

because zero values do not allow calculation of geometric statistics. To be 

conservative, in this study, we assigned a value of half the MDL to ND samples. 

Use ofthe MDL instead of V2 MDL for ND samples would have resulted in less 

than a 2% increase in median concentration for most constituents. The exceptions 

were ammonia, nitrate+nitrite, orthophosphate, and total suspended solids, which 

would have increased by 12, 18, 30, and 8%, respectively. 

The contribution of atmospheric deposition was not accounted for in this 

study. Therefore, concentration and flux data presented here include 

contributions from both natural loading and atmospheric deposition to the 

catchment and subsequent washoff. Prior studies show that rates of atmospheric 

nitrogen deposition can be quite high in xeric regions, such as those that include 

the majority of coastal catchments in southern Califomia (Clark et al. 2000; 

NADP 2006). Smith et al. (2003) showed that estimates of annual loading of total 

nitrogen and total phosphate could be 16-30%. lower when corrected for 

atmospheric deposition rates. In addition, mountainous areas within the South 

Coast air basin, which includes our study area, receive the highest nitrogen 
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deposition rates in the country (Fenn et al. 2003; Fenn and Kiefer 1999). Over 

large areas of Califomia, dry deposition of nitrogen was of greater magnitude 

than wet deposition70 due to the arid climate (Bytnerowicz and Fenn 1996). In 

addition, the contribution of atmospheric deposition could be even higher in late 

summer, when fog occurs with unusually high atmospheric NO3" and N H / (Fenn 

et al. 2002). Thus, the dry-weather concentrations of nutrients that are derived 

solely from natural sources may be even lower than values presented in this study. 

The concentrations of metals, nutrients, and solids from natural 

catchments were highly variable. This may result from numerous factors, such as 

temporal and spatial variability. Environmental settings such as geology and land 

cover have been shown to affect water quality in natural catchments (Detenbeck 

et al. 1993; Dunne and Leopold 1978; Gergel et al. 1999; Hibbs and Lee 2000; 

Hounslow 1995; Johnes et al. 1996; Johnson et al. 1997a; Lakin and Byers 1941; 

Larsen 1988; Ledin et al. 1989; Ohlendorf et al. 1986; Presser et al. 1994; 

Richards et al. 1996; Tidball et al. 1991; Tracy et al. 1990). In our study, geology 

was the primary factor to determine dry-weather water quality in natural 

catchments. Levels of TDS and other constituents were generally higher in 

streams draining sedimentary than igneous catchments. This difference can be 

explained by the higher erodibility of sedimentary rock, which results in the 

9 The removal of atmospheric particles that, in the absence of water in the atmosphere (i.e., rain), 
settle to the ground as particulate matter 
10 The removal of atmospheric particles to the earth's surface by rain or snow (SRA 2003) 
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release of more sediment and associated constituents into the water. Differences 

in constituent concentrations based on geologic setting were most pronounced for 

compounds that are typically associated with particles, such as copper, lead, 

nickel, and zinc (Gamaud et al. 1999; McPherson et al. 2005; Stenstrom et al. 

1997). Less difference was observed for compounds typically found primarily in 

the dissolved phase, such as arsenic and selenium. 

Constituent concentrations also varied as a function of catchment slope. 

The likely mechanism for this effect is an increase in erosion and washoff 

associated with steeper watersheds (Naslas et al. 1994). Overall, the effect of 

both slope and geology was less pronounced during dry weather than wet weather 

conditions, most likely due to a lower amount of overland (surface) mnoff 

(Chapter 4). 

Although other studies have documented the importance of land cover on 

water quality (Nolan and Hitt 2003; Willett et al. 2004), land cover did not have a 

significant effect on dry-weather water quality in this study. Binkley et al. (2004) 

reported phosphoms levels in hardwood-forested streams that were more than two 

orders of magnitude higher than the concentrations we found in this study. In our 

study, landcover types, which included forest type, however, did not show any 

significant influence on levels of any constituents including any phosphoms-

related constituents according to the RDA results. This highlights the importance 

of considering regional differences. The soils of hardwood forests typically 
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include well-developed O-horizons and are subject to relatively long periods of 

saturation. These factors contribute to leaching of nutrients from decaying 

organic matter in the O-horizon to the streams draining the catchments. In 

contrast, forested areas in southern California are characterized by young, sandy 

soils, with little to no O-horizon and generally low organic matter (Sharp 1994; 

Sharp and Glazner 1993; USGS 2006). These soils may not be substantially 

different than those found in scrub-shrub areas; hence, we would not expect 

differences in nutrient loading. 
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TABLE 1. DRY-WEATHER STUDY SITES. TABLE INCLUDES CATCHMENT, 
LOCATION, AND GEOLOGIC AND LAND-COVER SETTING; WFSGR, EFSGR, NFSGR, 
WEST FORK, EAST FORK, NORTH FORK OF SAN GABRIEL RIVER, RESPECTIVELY. 

Site Name 

Arroyo Seco 

Bear Creek, a tributary to 
WFSGR 

Cattle Creek, a tributary to 
EFSGR 

Coldbrook, a tributary to 
NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Santa Ana River at Seven 
Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek, a tributary to NF 
Matilija 

Tenaja Creek 

Watershed 

LA River 

San Gabriel 

San Gabriel 

San Gabriel 

Malibu Creek 

Malibu Creek 

San Mateo 

San Juan 

Santa Ana 

San Juan 

Santa Ana 

Santa Ana 

Santa Ana 

Santa Ana 

San Luis Rey 

Santa Clara River 

Santa Clara River 

Ventura River 

San Mateo 

Catchment size 
(km2) 

43.5 

72.9 

48.9 

15.0 

7.5 

1.5 

48.9 

101.8 

17.1 

18.2 

16.9 

9.8 

82.1 

15.8 

0.1 

477.7 

128.5 

9.7 

52.8 

Geology 

Igneous 

Igneous 

Igneous 

Igneous 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Igneous 

Igneous 

Igneous 

Igneous 

Sedimentary 

Sedimentary 

Sedimentary 

Igneous 

Land cover 

Forest 

Forest 

Shrub 

Forest 

Forest 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Forest 

Shrub 

Shrub 

Forest 

Shrub 
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TABLE 2. CONSTITUENTS ANALYZED 

Anaiyte 

pH 

Conductance 

DO 

Temperature 

Hardness 

NH3 

TKN 

Nitrate+Nitrite 

TP/OP 

TSS 

TDS 

TOC 

DOC 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

MDL 

0.1 pH unit 

0.1 micromhos 

0.01 mg/L 

0.01 o c 

1.0 mg/L 

0.01 mg/L 

0.14mg/L 

0.02mg/L 

0.016mg/L 

0.5mg/L 

O.lmg/L 

0.5mg/L 

0.5mg/L 

O.lfig/L 

0.1 pg/L 

O.lpg/L 

O.ljig/L 

l.Ojlg/L 

0.05pg/L 

O.ljlg/L 

0.1|ig/L 

0.1 pg/L 

Units 

pH unit 

micromhos 

mg/L 
oc 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

lig/L 

lig/L 

Hg/L 

Hg/L 

^g/L 

^g/L 

M^L 

Rg/L 

^g/L 

NH3 = Ammonia; TDS= total dissolved solids; TSS-total suspended solids; TOC= 
total organic carbon; DOC= dissolved organic carbon; TKN=total Kjeldahl nitrogen; 

TP=total phosphorus; OP= orthophosphate. 
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TABLE 3. DRY-WEATHER GEOMETRIC MEANS, UPPER AND LOWER LIMITS OF 95% 
CONFIDENCE INTERVAL (CI) FOR CONCENTRATIONS, MASS LOAD, AND FLUX 
(MASS LOAD PER UNIT AREA) 

petals 

Arsenic 

Cadmium 

Chromium 
t 

Copper 

Iron 

| Lead 

| Nickel 

Selenium 

Zinc 

Nutrients 

Ammonia 

Nitrate+Nitrite 

TKN 

Dissolved 
organic carbon 

Total organic 
carbon 

Orthophosphate 

Total 
Phosphorus 

Solids 

Total Dissolved 
Solids 

Total 
Suspended 

Solids 

Concentration (pg/L) 

Geometric 
mean 

0.6646 

0.1123 

0.1707 

0.5583 

83.90 

0.0460 

0.2992 

0.5842 

0.5632 

Upper 
CI 

0.9407 

0.1450 

0.2169 

0.7242 

109.83 

0.0611 

0.4054 

0.8413 

0.8224 

Lower 
CI 

0.4696 

0.0869 

0.1343 

0.4305 

64.0992 

0.0346 

0.2208 

0.4057 

0.3857 

Concentration (mg/L) 

Geometric 
mean 

0.0061 

0.0505 

0.2768 

2.6804 

2.8490 

0.0163 

0.0478 

Upper 
CI 

0.0067 

0.0756 

0.3095 

3.3928 

3.3734 

0.0242 

0.0610 

Lower 
CI 

0.0055 

0.0337 

0.2475 

2.1176 

2.4061 

0.0110 

0.0374 

Concentration (mg/L) 

Geometric 
mean 

274.43 

0.8512 

Upper 
CI 

411.49 

1.2680 

Lower 
CI 

183.0197 

0.5714 

Mass load (g/day) 

Geometric 
mean 

7.9033 

1.3354 

2.0297 

6.6395 

997.79 

0.5467 

3.5575 

6.9470 

6.6971 

Upper 
CI 

13.7158 

2.1962 

3.2187 

10.5887 

1628.97 

0.8861 

6.0339 

11.8360 

10.5161 

Lower 
CI 

4.5540 

0.8119 

1.2799 

4.1632 

611.18 

0.3373 

2.0975 

4.0775 

4.2650 

Mass load (kg/day) 

Geometric 
mean 

0.0722 

0.5793 

3.2912 

31.8737 

33.8791 

0.2046 

0.5682 

Upper 
Cl 

0.1137 

1.0826 

5.0712 

49.8638 

51.1778 

0.3253 

0.8881 

Lower 
CI 

0.0458 

0.3100 

2.1360 

20.3742 

22.4276 

0.1287 

0.3636 

Mass load (kg/day) 

Geometric 
mean 

3132.46 

10.1218 

Upper 
CI 

5804.84 

17.7986 

Lower 
CI 

1690.37 

5.7561 

Flux (g/km2 day) 

Geometric 
mean 

0.3277 

0.0554 

0.0842 

0.2753 

41.37 

0.0227 

0.1475 

0.2880 

0.2777 

Upper 
CI 

0.5099 

0.0950 

0.1398 

0.4289 

69.19 

0.0378 

0.2445 

0.4917 

0.4959 

Lower 
CI 

0.2106 

0.0322 

0.0507 

0.1767 

24.73 

0.0136 

0.0890 

0.1687 

0.1555 

Flux (kg/km2day) | 

Geometric 
mean 

0.0030 

0.0246 

0.1365 

1.3215 

1.4046 

0.0078 

0.0236 

Upper 
CI 

0.0048 

0.0453 

0.2158 

2.1721 

2.1776 

0.0135 

0.0382 

Lower 1 
CI 

0.0019 

0.0133 

0.0863 

0.8040 

0.9060 

0.0045 

0.0145 

Flux (kg/km2day) 

Geometric 
,raean 

137.86 

0.4196 

Upper 
CI 

250.53 

0.7818 

Lower 

75.87 

0.2253 
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TABLE 4. DRY-WEATHER PERCENT NON-DETECTS (%ND); CONSTITUENTS THAT 
ARE NOT SHOWN HERE DO NOT HAVE NDS. 

Arsenic 

Cadmium 

Chromium 

Copper 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Dissolved Organic Carbon 

Nitrate 

Nitrite 

Orthophosphate 

Total Kjeldahl Nitrogen 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended Solids 

NoofND 

21 

74 

45 

18 

5 

92 

31 

36 

35 

67 

4 

24 

64 

32 

62 

21 

2 

No of Sample 

163 

165 

164 

164 

163 

164 

165 

169 

165 

115 

104 

120 

119 

108 

104 

108 

109 

%ND 

12.9 

44.8 

27.4 

11.0 

3.1 

56.1 

18.8 

21.3 

21.2 

58.3 

3.8 

20.0 

53.8 

29.6 

59.6 

19.4 

1.8 
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TABLE 5. RESULT OF STEPWISE SELECTION OF ENVIRONMENTAL VARIABLES 
USING REDUNDANCY ANALYSIS (RDA) IN DRY WEATHER: VARIABLES ARE GIVEN 
IN THE ORDER OF INCLUSION. THE EXTRA AND CUMULATIVE FITS ARE GIVEN AS 
PERCENTAGES RELATIVE TO THE TOTAL SUM OF SQUARES OVER ALL WATER 
QUALITY VARIABLES (COMPARABLE TO THE PERCENTAGE EXPLAINED VARIANCE 
IN UNIVARIATE REGRESSION). NUMBER OF OBSERVATIONS; 1006. TOTAL NUMBER 
OF WATER QUALITY VARIABLES: 18. SIGNIFICANCE WAS DETERMINED BY MONTE 
CARLO PERMUTATION USING 199 RANDOM PERMUTATIONS. 

Environmental variables 

Igneous rock 

Sedimentary rock 

Slope 

Mean Flow 

Elevation 

Catchment Size 

Canopy Cover 

Latitude 

Forest 

Shrub 

Extra fit 

0.0731 

0.0731 

0.0403 

0.0385 

0.0343 

0.0323 

0.0319 

0.0249 

0.0234 

0.0234 

Cumulative fit 

0.0731 

0.1462 

0.1865 

0.225 

0.2593 

0.2916 

0.3235 

0.3484 

0.3718 

0.3952 

Significance 
(p value) 

0.005 

0.005 

0.04 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 

>0.05 
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Table 6. Statistical summary of RDA for dry-weather water quality data 

Eigenvalues 

Water quality-environment 
correlations 

Cumulative 
percentage 
variance of 

Water quality data 

Water quality-
environment 

relation 

Axes 

1 

0.075 

0.65 

7.5 

66.4 

2 

0.038 

0.658 

11.3 

100 

3 

0.224 

0 

33.8 

0 

4 • 

0.116 

0 

45.4 

0 

TABLE 7. CANONICAL COEFFICIENTS OF ENVIRONMENTAL VARIABLES WITH THE 
FIRST TWO AXES OF RDA FOR DRY-WEATHER CONCENTRATIONS OF METALS, 
NUTRIENTS, AND SOLIDS 

Environmental variables 

Sedimentary rock 

Igneous rock 

Slope 

Water quahty constituent axes 

. 1 

-0.6319 

0.6319 

0.1608 

2 

-0.1535 

0.1535 

0.6376 
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TABLE 8. COMPARISON OF COEFFICIENTS OF VARIANCE (CVS) BETWEEN 
NATURAL SITES AND DEVELOPED SITES FOR METALS, NUTRIENTS, AND SOLIDS IN 
THE DRY-WEATHER CONDITION; NA= DATA WERE NOT AVAILABLE 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Nitrate+Nitrite 

Total Kjeldahl 
Nitrogen 

Dissolved Organic 
Carbon 

Total Organic Carbon 

Orthophosphate 

Total Phosphorus 

Total Dissolved Solids 

Total Suspended 
Solids 

Natural 

Sample 
Size 

51 

51 

51 

51 

51 

51 

50 

51 

51 

51 

51 

50 

51 

51 

51 

49 

51 

50 

Concentrati 
onCV 

534 

2262 

1404 

462 

3.2 

6116 

1011 

647 

706 

23680 

8516 

543 

88 

65 

25231 

5088 

1.6 

502 

Flux 
CV 

1529 

12941 

7551 

1828 

15.8 

28488 

4279 

2438 

2980 

185377 

37095 

3896 

463 

352 

91310 

24661 

6.3 

2299 

Developed 

Sample 
Size 

4 

4 

8 

11 

8 

10 

8 

8 

11 

10 

8 

0 

0 

0 

0 

8 

0 

8 

Concentrati 
on 
CV 

81 

977 

41.3 

4.4 

0.14 

15.1 

5.0 

52 

1.7 

321 

97 

NA 

NA 

NA 

NA 

348 

NA 

10.8 

Flux 
• CV 

950 

13855 

200 

72 

1.2 

239 

29 

379 

23 

715 

549 

NA 

NA 

NA 

NA 

3409 

NA 

53 
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TABLE 9. COMPARISON OF DRY-WEATHER GEOMETRIC MEANS OF 
CONCENTRATION OF THE NATURAL CATCHMENTS WITH GEOMETRIC MEANS 
FROM REFERENCE SITES OF THE EMAP AND SWAMP* 

Selenium (pg/L) 

Zinc (pg/L) 

Ammonia (mg/L) 

Dissolved organic carbon (mg/L) 

Total phosphorus (mg/L) 

Total nitrogen (mg/L) 

Total suspended solids (mg/L) 

EMAP and 
SWAMP Reference 

sites 

13.76 

5.25 

1.47 

1.67 

1.99 

301.21 

495.83 

Natural catchments 

0.58 

0.56 

0.01 

2.68 

0.05 

0.32 

0.85 

*USEPA ,s Environmental Monitoring and Assessment Program (EMAP) and the 
State of California's Surface Water Ambient Monitoring Program (SWAMP) 
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TABLE IOA. WATER QUALITY STANDARDS FOR METALS; STANDARDS ARE FROM 
THE CALIFORNIA TOXICS RULE (CTR) - INLAND SURFACE WATERS FOR 
FRESHWATER AQUATIC LIFE PROTECTION. STANDARDS FOR HARDNESS-
DEPENDENT METALS SHOWN HERE ARE THOSE AT THE HARDNESS OF 100 MG/L. 4-
DAY CRITERIA ARE USED FOR THE COMPARISON OF THE DRY WEATHER WATER 
QUALITY. 

As 

Cd 

Cr 

Cu 

Ni 

Pb 

Se 

Zn 

, Continuous concentration (pg/L) 
4-day average 

150.00 

2.46 

180.00 

9.33 

52.16 

2.50 

5.00 

119.82 

Note -

Hardness independent 

Hardness dependent 

Hardness independent 

Hardness dependent 

TABLE 10B. COMPARISON OF EPA PROPOSED NUTRIENT CRITERIA FOR RIVERS 
AND STREAMS FOR ECOREGION Ifl, 6 (CENTRAL AND SOUTHERN CALIFORNIA) 
WITH DRY-WEATHER GEOMETRIC MEANS AND UPPER 95% LIMITS OF THE 
NATURAL CATCHMENTS 

" 

Total Kjeldahl Nitrogen (mg/L) 

Nitrate+Nitrite (mg/L) 

Total Nitrogen (mg/L) 

Total Phosphorus (mg/L) 

Ecoregion III, 6 

0.363 

0.155 

0.518 

0.030 

Natural catchments in 
dry weather 

Geometric mean 

0.2768 

0.0505 

0.3273 

0.0478 
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FIGURE 4. COMPARISON OF DRY-WEATHER CONCENTRATIONS OF AMMONIA 

(NH3), NITRATE+NITRITE, TOTAL PHOSPHORUS (TP), AND TOTAL SUSPENDED 

SOLIDS (TSS) BETWEEN NATURAL AND DEVELOPED CATCHMENTS. WHITE 

BOXES REPRESENT NATURAL SITES, WHILE GRAY BOXES REPRESENT 

DEVELOPED SITES. ALL CONCENTRATIONS ARE EXPRESSED IN MG/L. Y-AXIS IS 

IN LOG SCALE. 
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le+3 

le-5 

FIGURE 6. COMPARISON OF DRY-WEATHER FLUXES OF AMMONIA (NH3), 
NITRATE+NITRITE, TOTAL PHOSPHORUS (TP), AND TOTAL SUSPENDED SOLIDS 
(TSS) BETWEEN NATURAL AND DEVELOPED CATCHMENTS. WHITE BOXES 
REPRESENT NATURAL SITES, WHILE GRAY BOXES REPRESENT DEVELOPED 
SITES. ALL FLUXES ARE EXPRESSED IN KG/DAY KM2. Y-AXIS IS IN LOG SCALE. 
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SOLIDS FROM NATURAL CATCHMENTS DURING WET WEATHER IN 

SOUTHERN CALIFORNIA 
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Abstract 

Storm water mnoff has been recognized as a major contributor to coastal water 

pollution in southern California; consequently, much attention and many 

resources have been devoted to evaluation and management ofthis pollutant 

source. One ofthe challenges associated with storm water management is 

accounting for the natural contributions from undeveloped areas (natural 

loadings) to overall water quality. Unlike some man-made compounds, metals, 

nutrients, and solids can originate from natural sources as well as anthropogenic 

sources. To manage fully pollutants of concern, it is necessary to understand 

contributions from natural sources. Pollutant inputs can conveniently be 

classified into wet-weather and dry-weather periods. This study evaluated the 

wet-weather natural background concentrations and loadings for metals, nutrients, 

and solids in 18 streams in 11 watersheds that were representative of existing 

natural conditions in southern California. The influence of watershed 

characteristics on water quality was also investigated. Levels of metals, nutrients, 

and solids in storm water mnoff from natural catchments varied largely among the 

catchments. However, constituent concentrations, except TSS, from the natural 

catchments were typically one to two orders of magnitude lower than those from 

developed catchments. Wet weather fluxes of nutrients and TSS in natural 

catchments are not significantly different from those in developed catchments. 
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Redundancy analysis showed that geology types and elevation were the most 

influential factors on variability in water quality ofthe natural catchments. 

Catchments underlain by sedimentary rock had higher concentrations of metals, 

nutrients, and total suspended solids. In most of cases, concentrations of metals 

were below the Califomia Toxic Rules standards. Total nitrogen was higher than 

the nutrient standards for Ecoregion III, 6 proposed by USEPA. The findings of 

this study may provide valuable information for developing realistic water quality 

standards and accurate assessments of natural contributions to loadings of metals, 

nutrients, and solids. 
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7. Introduction 

Storm water mnoff has been recognized as a major source of pollution to 

many of US's waterways (Characklis and Wiesner 1997; Davis et al. 2001). In 

southern Califomia, pollutants associated with storm water have been shown to 

result in significant ecological effects in local receiving waters ofthe Southern 

California Bight (Bay and Greenstein 1996; Noble et al. 2000; Schiff 2000). 

Consequently, much effort and many resources have been devoted to the 

evaluation and management of storm water (Ackerman and Schiff 2003; Ahn et 

al. 2005; USEPA 1995; Wong et al. 1997). One ofthe challenges associated with 

storm water management is accounting for the natural contribution from 

undeveloped areas (natural loadings) to overall water quality. Unlike man-made 

compounds such as Polychlorinated Biphenyls (PCBs), constituents such as 

metals, nutrients, and suspended solids can originate from natural as well as 

anthropogenic sources (Dickert 1966; Horowitz and Elrick 1987; Seiler et al. 

1999; Trefry and Metz 1985; Turekian and Wedepohl 1961). Therefore, high 

levels of these constituents may not directly imply a water quality problem, and it 

might be difficult to distinguish anthropogenic causes from natural variability in 

the system. This challenge is exacerbated by the fact that even the most 

developed coastal watersheds in southern Califomia can contain substantial 

amounts of undeveloped area. For example, the highly urbanized Los Angles 

River watershed consists of approximately 40% natural open space, whereas the 
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undeveloped portion ofthe Malibu Creek watershed accounts for about 85% of 

that watershed (County of Los Angeles 2004). To manage effectively pollutants 

of concern, it is necessary to understand relative contributions from natural as 

well as anthropogenic sources. Without such information, it is difficult for 

environmental managers to determine what proportions of storm water pollutant 

loadings are contributed by human sources, and hence what portion might be 

controlled. Similarly, it is difficult for environmental regulators to set reasonable 

standards or management targets that incorporate realistic background 

concentrations or loads. 

Existing ambient monitoring programs typically include a few reference 

streams in relatively undeveloped areas, but mainly focus on dry weather water 

quality and devote little, if any, resources to characterizing reference conditions 

for storm water mnoff. The lack of attention to natural storm water loading is 

partly due to difficulties in monitoring storm water mnoff in undeveloped areas. 

Most undeveloped catchments are located in remote and/or mountainous regions, 

where it is difficult and dangerous to access and sample during storms. In 

general, the majority of washoff occurs following storms and in developed areas 

storm water has higher concentrations and loads than non-storm flow (Duke et al. 

1999; Stein and Ackerman In press). It is important to understand the role of 

natural areas to overall storm water loading. To compensate for the lack of data 

on natural storm water loadings, water quality standards were often written using 
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load allocations based on data from other parts ofthe country or with anecdotal 

data from previous time periods (USEPA 2000). As a result, these standards may 

be ineffective or overly stringent. 

Concentrations from natural areas can vary significantly depending on 

environmental setting, such as underlying geology and land cover (Bisson et al. 

1987; Hughes et al. 1994; Keller and Swanson 1979; Leopold et al. 1964; 

Richards 1982). Underlying geologic formations in undeveloped areas can be a 

source of many chemical constituents in the water. For example, geologic 

composition can substantially affect levels of metals, which are a pollutant of 

concern in many watersheds (Horowitz and Elrick 1987; Trefry and Metz 1985; 

Turekian and Wedepohl 1961). In southern Califomia, the Monterey formation 

has been reported to be a source of phosphate loadings (Dickert 1966), which may 

contribute to algal growth in streams or estuaries. Land cover (or the composition 

of vegetative cover natural areas) can also have a significant impact on water 

quality (Detenbeck et al. 1993; Gergel et al. 1999; Johnes et al. 1996; Johnson et 

al. 1997a; Larsen 1988; Richards et al. 1996; Richards 1982). For example, 

grasslands, both native and non-native, have been shown to contribute relatively 

high loadings of nitrogen following rainfall events (Johnes et al. 1996). Coastal 

watersheds in southern Califomia (like many other areas ofthe world) exist in a 

diverse array of environmental settings in terms of soil types, geology, vegetation, 

elevation, and climate. All these factors may affect water quality concentrations 
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in natural areas; therefore, it is cmcial to account for the effect of these watershed 

characteristics when assessing the contribution of natural sources in storm water 

loadings. 

The goal ofthis study is to evaluate the natural background concentrations 

and loading of metals, nutrients, and solids in storm water in series of catchments 

representing the range of existing natural conditions in southern California. 

Specific questions addressed are: 

4. What are the ranges of concentrations, loads, and fluxes of various water 

quality constituents associated with storm water runoff from natural areas? 

5. How does water quality vary among different types of natural streams and 

what factors influence this variability? 

6. How do the ranges of constituent concentrations and fluxes associated 

with natural areas compare with those associated with southern 

California's developed areas? 

2. Materials and Methods 

2.1. Study areas 

We sampled eighteen natural stream reaches in eleven watersheds across 

coastal areas in southern Califomia (Figure 1 and Table 1). To ensure that 

sampling sites represented natural conditions without influence from any land-

based anthropogenic input, we established the following selection criteria. 1) All 
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sampling sites were along streams with at least 95% undeveloped contributing 

drainage area. 2) No known grazing, agriculture or septic systems were in the 

drainage area. 3) Contributing drainage areas were homogenous in terms of 

underlying geology and land cover. 4) To balance the need for homogenous 

catchments and sufficient catchment area to generate extended non-storm flow, 

we targeted third-order drainage basins. 5) No fires had occurred in the drainage 

area within for at least three years prior to sampling. 6) Sites were accessible and 

safe to sample. Sampling sites were selected to represent the dominant geology 

and land cover types present in southern California's coastal watersheds. Prior to 

sampling, each catchment was characterized for its environmental settings in 

terms of: 1) land cover type (forest/shrub), 2) geology type (sediment/igneous), 3) 

catchment size, 4) average slope, 5) elevation, 6) latitude, 7) percent canopy 

cover. Geology and land cover types were determined by plotting catchment 

boundaries over digitalized geology maps (Jennings and Strand 1969; Rogers 

1965; 1967; Strand 1962) and land cover map (NOAA Coastal Change Analysis 

Program (CCAP), 2003). The rest of catchment characteristics were assessed 

using ArcView GIS (ESRI, Redlands, CA). Percent canopy cover was measured 

using a spherical densitometer (Wildco, Buffalo, NY) in the field during each 

sampling event. 
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2.2. Storm water sampling 

A total of 30 site-events were sampled during two wet seasons between 

December 2004 and April 2006, with each site being sampled during two to three 

storms. A site was decided as eligible for sampling if it had not received 

measurable rainfall for three consecutive days and flow was no more than 20% 

above baseflow in order to avoid influence of groundwater discharge due to the 

previous rainfall. When rain was forecast, field crews were deployed and 

sampling was initiated when flows were greater than base flows by approximately 

10-20%. Streams were sampled using manual sampling when safety and access 

restrictions permitted. In other cases, an automatic sampling method was used. 

Stream discharge and rainfall were measured during each sampling event. 

Rainfall was measured using a standard tipping bucket that recorded at 0.025 cm 

increments. Stream discharge was measured as the product ofthe channel cross-

sectional area and the flow velocity. Channel cross sectional area was measured 

in the field prior to the onset of rain. Velocity was measured using an acoustic 

Doppler velocity (AV) meter. The AV meter was mounted to the invert ofthe 

stream channel, and velocity, stage, and instantaneous flow data were transmitted 

to a data logger/controller upon query commands in the data logger software. 
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2.2.1. Manual sampling (pollutograph) 

Manual sampling was used at streams where safety and access permitted. 

Between 10 and 12 discrete grab samples were collected per storm at 

approximately 30 to 60 min intervals for each site-event, based on optimal 

sampling frequencies in southern Califomia described by Leecaster et al. (2002). 

Samples were collected more frequently when flow rates were high or rapidly 

changing, and less frequently during lower flow periods. Samples were collected 

using peristaltic pumps with Teflon® tubing and stainless steel intakes that were 

fixed at the bottom ofthe channel, pointed in the upstream direction in an area of 

undisturbed flow. After collection, the samples were stored on ice in pre-cleaned 

glass bottles with Teflon-lined caps until shipped to the laboratory for analysis. 

Streams were sampled until flow measurements indicated that the peak flow had 

subsided and the hydrograph was descending in order to capture concentrations 

around the highest flow. Flow was at least 50% ofthe peak flow at the cessation 

of sampling. For prolonged events, water quality sampling was terminated after 

24 hours. Even after the end of sampling, flow measurements often continued to 

monitor the prolonged descending tail ofthe hydrograph for days. 
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2.2.2. Automatic sampling 

When site accessibility and/or safety prohibited manual sampling, 

automatic samplers were used. Samplers were installed before the storm event 

and streams were auto-sampled to collect four composite samples representing 

different portions ofthe storm hydrograph. The automatic sampler collected 

"microsamples" at set intervals during each portion ofthe storm. Samples were 

collected every five minutes for the first bottle. The interval between each 

microsample was increased for each subsequent bottle to allow a greater portion 

ofthe storm to be sampled. Samples for the second, third, and fourth bottles were 

taken at ten, twenty, and forty-minute intervals, respectively. Ultimately, each 

sample bottle consisted of a composite of 18 microsamples representing one 

portion ofthe storm. The interval was determined based on expected duration of 

storm. If a storm was expected to last for several days, the interval was set 

longer. If a storm was expected to last for a short period of time, the interval was 

set shorter. In most cases, the four sample bottles were analyzed individually. If 

analysis ofthe storm hydrograph revealed that two bottles captured similar 

portions ofthe storm event, they were composited. All sample tubing was triple 

purged with ambient and de-ionized water between samples. After collection, the 

samples were stored on ice in pre-cleaned glass bottles with Teflon®-lined caps 

until they were shipped to the laboratory for analysis. 
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2.3. Laboratory analysis for water quality constituents 

Both automatic and manual samples were stored and shipped in ice and 

analyzed within designated holding time for each constituent. Analysis for pH, 

DO, hardness, conductivity, total-recoverable metals, nutrients, and solids 

followed protocols approved by the US Environmental Protection Agency (1983) 

and Standard Methods by the American Public Health Association (Greenberg et 

al. 2000). Metals were prepared by digestion and analyzed by inductively 

coupled plasma-mass spectrometry (ICP-MS). The ICP-MS provided 

concentrations of arsenic, cadmium, copper, chromium, iron, lead, nickel, 

selenium, and zinc. Total dissolved solids (TDS) were analyzed using the 

gravimetric technique described by Banse and others (1963) using a flow 

injection analyzer (Lachat Instmments model Quik Chem 8000). Total suspended 

solids were analyzed by filtering a 10 to 100 mL aliquot of storm water through a 

tarred 1.2 mm (micron) Whatman GF/C filter. The filters plus solids were dried 

at 60° C for 24 h, cooled, and weighed. Nitrate and nitrite were analyzed using 

the cadmium reduction method and ammonia was analyzed using distillation and 

automated phenate. Total Kjeldahl nitrogen (TKN) was analyzed using 

digesting/distilling and semi-automated digester. Total organic carbon (TOC) and 

dissolved organic carbon (DOC) were determined via high temperature catalytic 

combustion using a Shimadzu 5000 TOC Analyzer (Shimadzu North America, 

Columbia, MD). Orthophosphate was analyzed using a titration method. Total 
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phosphoms was persulfate-digested. Table 2 shows the list of analytes and a 

minimum detection limit for each anaiyte. All standard laboratory quality 

insurance measures (e.g. blanks, duplicates, matrix spikes) were conducted to 

ensure reliability of results. 

2.4. Data analysis 

Three analyses were used to characterize water quality from natural areas. 

First the means, variances, and ranges of concentrations, loads, and fluxes were 

calculated to provide an estimate of expected baseline water quality. Second, 

factors that impact variability in water quality from the natural catchments were 

investigated. To explain variability in water quality among different natural 

catchments, relationships between environmental characteristics ofthe catchments 

and concentrations were investigated using multivariate analyses. Variability 

within a storm event was also examined in terms of first flush. Last, 

concentrations and loads in natural catchments were compared with previous data 

collected from developed catchments to determine if significant differences 

existed between natural and developed areas. 

102 

8 O 0 z ; 

0003134



2.4.1. Ranges and variability of concentrations, loads, and fluxes 

Event flow-weighted mean concentrations (FWMC), mass loadings, and 

flux rates were calculated for each site. Using only those samples for a single 

storm, the event FWMC was calculated according to Equation 1: 

FWMC = ^ (1) 

if. 

where: FWMC = Flow-weighted mean concentration for a particular storm 

C/ = Individual mnoff sample concentration of/1 sample 

Fj = Instantaneous flow at the time of/th sample 

n = Number of samples per event 

Event mass loadings were calculated as the product ofthe FWMC and the 

storm volume during the sampling period. Flux estimates facilitated loading 

comparisons among catchments of varying sizes. Flux was calculated as the ratio 

ofthe mass loading per storm and contributing catchment area. 

All data were analyzed to determine if they were normally distributed. 

For those constituents that were not normally distributed, results are presented as 
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geometric means and upper and lower 95% confidence intervals11. If the data 

were normally distributed, results are presented as arithmetic means ± the 95% 

confidence interval. 

2.4.2. Temporal variability: variability within a storm event and a season, and 

between years 

Temporal variability of levels of constituents within a storm event, within 

a season, and between years was examined. Within a storm event, flows and 

concentrations were evaluated by examining the time-concentration series relative 

to the hydrograph using a plot we term a pollutograph. A first flush in 

concentration from individual storm events, which was defined as when the peak 

in concentration preceded the peak in flow, is often observed in small urban 

watersheds (Buffleben et al. 2002; Characklis and Wiesner 1997; Sansalone and 

Buchberger 1997; Stein et al. 2006). This was quantified using cumulative 

discharge plots whereby cumulative mass emission was plotted against 

cumulative discharge volume during a single storm event (Bertrand-Krajewski et 

al. 1998). When these curves are close to unity, mass emission is a function of 

flow discharge. A strong first flush was defined when >75% ofthe mass was 

discharged in the first 25% of mnoff volume. A moderate first flush was defmed 

11 The confidence interval represents values for the population parameter for which the difference 
between the parameter and the observed estimate is not statistically significant at the 5% level. 
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when >30% and <75% ofthe mass was discharged in the first 25% of mnoff 

volume. No first flush was assumed when <30% ofthe mass was discharged in 

the first 25% of mnoff volume. 

Changes in proportions of metals between particulate phase and dissolved 

phase over the course of storm were examined and compared with concentrations 

of total suspended solids, total dissolved solids, and flow. A Pearson correlation 

analysis was conducted to test correlation ofthe ratios with flow. 

Seasonal patterns of concentrations, loads, and fluxes were analyzed 

relative to cumulative annual rainfall. Cumulative rainfall was calculated as the 

sum of rainfall from the first day of a wet season, Oct 1 ofthe year, up to the 

sampling day. Rainfall data were from the closest rainfall gaging station for each 

site. If there were more than one station nearby, the average ofthe closest 

stations was used. For this analysis, all study sites were analyzed as a group to 

examine differences between early- and late-season storms across sites. 

For an assessment of variation between years, levels of constituents for 

different years (water year 2005 and year 2006) were compared using 

ANOVA(Sokal and Rohlf 1995). Coefficients of variance (CVs) were also 

compared in order to test change in variability of constituent levels between the 

years. 
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2.4.3. Multivariate analysis: Redundancy Analysis 

Relationships between catchment characteristics and constituent 

concentration were investigated using redundancy analysis (RDA). RDA is a 

canonical extension of principal component analysis (PCA) and a form of direct 

gradient analysis that describes variation between two multivariate data sets (Rao 

1964; ter Braak and Verdonschot 1995). A matrix of predictor variables (e.g, 

environmental variables, explanatory variables, or independent variables) is used 

to quantify variation in a matrix of response variables (e.g. water quality 

variables, response variables or dependent variables). RDAs were performed 

using the program CANOCO 4.54 (ter Braak and Smilauer 1997). Water quality 

variables used in the RDA were flow-weighted mean concentrations (FWMC) of 

water quality constituents. Environmental variables used were geologic setting 

(igneous or sedimentary), land cover (forest or shrub), latitude, catchment area 

(km2), elevation of sampling location (m), slope of drainage area, total rainfall of 

storm event (cm), baseline flow (m3/sec), mean flow (mVsec), peak flow of storm 

event (mVsec), total volume of storm water mnoff (m3), and percent canopy cover 

(%). All variables were log transformed prior to analysis to improve normality. 

Each set of variables was centered and standardized so that the coefficients with 

different units of measurement would be comparable. Thus, water quality data 

were transformed by scaling them all at the same range. The environmental 
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variables were standardized to zero mean and unit variance. Interaction terms 

were not considered. 

The importance ofthe environmental variables was determined by 

stepwise selection. In each step the extra fit was determined for each variable, i.e. 

the increase in regression sum of squares over all species when adding a variable 

to the regression model. The variable with the largest extra fit was then included, 

and the process was repeated until no variables remained that could significantly 

improve the fit. The statistical significance ofthe effect of including a variable 

was determined by means of a Monte Carlo permutation test. The number of 

permutations to be carried out was limited to 199 because the power ofthe test 

increases with the number of permutations, but only slightly so beyond 199 

permutations (ter Braak 1995). The results ofthe multivariate analysis were 

visualized by means of a biplot, which represents optimally the joint effect ofthe 

environmental variables on water quality variables in a single plane (ter Braak 

1990). 

In addition, the entire water quality data set was grouped based on the 

most influential environmental variables. Subsequent analyses, such as analysis 

of variance, ANOVA (Sokal and Rohlf 1995), were carried out to examine the 

significance of differences among the groups with a significance level of p<0.05. 

Constituents that passed both normality and equivariance tests were analyzed 

using ANOVA. The rest of constituents that failed in either the normality test or 
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equivariance test were examined using Kruskal-Wallis one-way ANOVA on 

ranks (Kruskall 1952; Kruskall and Wallis 1952). 

2.4.4. Comparison with developed catchments 

Storm water data from developed catchments in the greater Los Angeles 

area were obtained courtesy ofthe Southern Califomia Coastal Water Research 

Project (SCCWRP) and the Watershed Protection District ofthe County of 

Ventura. Differences between natural and developed catchments were 

investigated using a one-way ANOVA (Sokal and Rohlf 1995) with a significance 

level of p<0.05. Means for flow-weighted concentration and flux per each 

sampling event were estimated. Flow-weighted mean concentration data and flux 

data were log-transformed and then compared. If data failed in either normality 

or an equal variance tests, Kruskal-Wallis ANOVA on ranks was performed to 

examine difference between the groups. To determine how the variability 

observed in natural catchments related to that observed in developed catchments, 

coefficients of variation (CVs)12 ofthe two data sets were compared. The CV 

accounts for differences in the magnitude of means and provides a relative 

measure of variability. Results were back-transformed for presentation in 

summary tables to allow easier comparison with other studies. In all cases non

detects were assigned values of Vi minimum detection limits. 

12 CV = (s / X) x 100; where, s = standard deviation, and X = mean (average) 
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In addition to chemistry data, catchment hydrology was compared to that 

of developed watersheds. For each storm, the mean flow, peak flow, and total 

mnoff volume was calculated relative the total rainfall for that storm. Storm flow 

patterns relative to rainfall and catchment size were compared between developed 

and undeveloped watersheds to assess differences in hydrologic response using 

linear and log-linear regression analysis. 

3. Results 

3.1. Rainfall and Flow 

Event total rainfalls over the study period ranged from 0.81 to 17.20 cm. 

The mean total rainfall per storm event among the study catchments varied 

between the two years of sampling. During 2004, mean rainfall was 7.3cm/storm 

event, while in 2005 it was 4.6cm/storm event. The higher rainfall translated to 

average mean flows during 2004 being approximately four times larger than in 

2005. Mean storm flow was 1.39±2.31 (nvVsec) and flow varied from 1.51 x IO"2 

to 9.76 (nrVsec). Peak flows ranged from 6.88 x IO"2 to 53.72 (nvVsec) with the 

mean of 4.82+11.42 (m3/sec). The means of peak flow were 1.3+1.6 (m3/sec) in 

2004-05 and 8.1+ 15.3(m3/sec) in 2005-06. 
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3.2. Ranges of concentrations, loads, fluxes for metals, nutrients, and solids 

Concentrations observed in natural streams during the storms were 

relatively low. The concentrations were, however, higher than those in the dry 

weather. Geometric means were one-digit values (pg/L) for metals except iron and 

one-digit or below one-digit values for nutrients (mg/L). Geometric means of 

solids were two- to three-digit values (mg/L). Concentrations, loads and fluxes for 

each constituent are summarized as geometric means and upper and lower ends of 

95% confidence interval in Table 3. In all cases, concentrations and loads 

observed from the natural catchments exhibited a great deal of variability, as 

indicated by large 95% confidence intervals; concentrations, loads, and fluxes 

generally varied over one order of magnitude. 

3.3. Temporal variability; variability within a storm and a season and between 

years 

No first flush was observed in storm water mnoff in any natural 

catchments, as indicated by the cumulative mass loading plots of all constituents 

for each storm event. In all cases, less than 30% of total mass was discharged 

during the first 25% ofthe storm mnoff volume. For example, the mass loading 

for Pirn Creek was roughly proportional to the percent volume discharged in Pirn 

Creek (Figure 2). Similarly, peak concentrations for metals, nutrients, and solids 

occurred after the peak flow, unlike the pattern typically observed in developed 
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catchments where peak concentrations occur on the rising limb ofthe hydrograph. 

An example ofthe pollutograph for Pirn Creek shows that the peak concentration 

of copper occurred after a peak flow (Figure 3). 

Ratios of particulate over dissolved concentrations of metals changed over 

the course of storms. In all cases particulate metals increased with the increase of 

flow and the increase ofthe concentration of total suspended solids (TSS) and 

decreased at the descending limb of hydrograph. Figure 4 shows an example of 

this pattern from a storm event at Bear Creek. The concentration of TSS sharply 

increased with the increase of rainfall and flow, while the concentration of TDS 

dropped primarily due to the dilution effect of increased flow. Once the flow 

dropped, the concentration of TSS also dropped and the concentration of TDS 

returned to the pre-storm levels in approximately two days (Figure 4A). The 

temporal pattern of TSS concentrations was synchronized with the increase in 

particulate metals and was inversely related to TDS concentrations (i.e. as TDS 

concentrations rose at the end ofthe storm, the particulate fraction of metals 

decreased and dissolved fraction increased). Arsenic (As) and selenium (Se) 

existed primarily in a dissolved phase and all samples were below 1:1 reference 

line (Figure 4.B). The ratios of particulate over dissolved metals for As and Se, 

however, increased by approximately two orders of magnitude. Copper (Cu), lead 

(Pb), and zinc (Zn) existed mainly in the dissolved phase prior to the storm. At 

the peak ofthe storm, particulate metals increased by three orders of magnitude 
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and the majority of metals in stormmnoff were particulate forms. The ratios 

returned back to the pre-storm levels in two days after the peak. The ratios of all 

metals except cadmium and the concentration of TSS were correlated with flow 

(p< 0.05). All correlated metals except copper and selenium have correlation 

coefficients (r2 values) that were larger than 0.4. 

No significant difference in constituent concentrations, loads, and fluxes 

was observed between early-season storms and late-season storms. In addition, 

there was no significant correlation between cumulative rainfall and 

concentrations, loads, and fluxes for any ofthe constituents sampled. 

Levels of constituents varied between different years. The range of 

variability in the data was larger during the wetter 2004 than during the drier 

2005. Variability among different storm events in 2004 was significantly larger 

than variability in 2005 for the majority of constituents (Table 1 in Appendix V). 

For example, the % CV of total suspended solids in 2004 was approximately three 

times larger than that in 2005: 1154 and 393, respectively. Geometric means for 

all constituents except dissolved organic carbon, total organic carbon, and total 

phosphoms were higher in 2004 than those in 2005 (Table 2 in Appendix V). 

3.4. Environmental factors that influence variability in constituent concentrations 

The influence of environmental variables on water quality data was 

examined in a two-step process. First, redundancy analysis (RDA) was used to 
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identify the variables that accounted for the majority of variance in the data set as 

a whole. Second, the entire water quality data set was grouped based on the 

environmental variables identified by the RDA model. The data were log-

transformed and the significance of differences between the groups was analyzed 

using ANOVA. 

Geologic setting (sedimentary vs. igneous) and elevation were the main 

determinants of variance in the wet-weather water quality data. According to the 

RDA stepwise selection, geology and elevation showed higher extra fit than the 

other eleven variables tested, and significantly increased the fitness ofthe model 

(Table 4). Because sedimentary geologic setting, igneous geologic setting, and 

elevation were the variables that considerably contributed to the fitness ofthe 

RDA model (P values were smaller than 0.025, 0.025, and 0.1 for sedimentary 

type, igneous type, and elevation, respectively), subsequent RDA analysis was 

conducted with only these three environmental variables, thereby maximizing the 

ability ofthe model to resolve differences among environmental classes. 

The RDA model with three environmental variables explains 66.6 % of 

variance in water quality data (Table 5). In contrast, the model that included all 

fourteen environmental variables explained only 44.3% of variance. The first axis 

ofthe RDA model was determined by the two variables that explain geologic 

setting. This axis had a canonical coefficient of ±0.5167 and explained 84.5%) of 

total model variance relating water quality variables to environmental variables 
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(Tables 5 and 6). The second axis ofthe RDA model was determined by 

elevation and had a canonical coefficient of 0.3777 and explained 15.5% of total 

model variance (Table 6). 

Most metals, total suspended solids, and a few nutrients were correlated 

with geology variables. Correlation between the water quality variables and the 

environmental variables are explained in the biplot (Figure 5). Most metals 

except arsenic and total suspended solids were positively correlated with 

sedimentary rock. Dissolved organic carbon and total organic carbon were 

negatively correlated with sedimentary rock and positively correlated with 

igneous rock. Total Kjeldahl nitrogen was strongly positive-correlated with 

elevation. Arsenic, orthophosphate and total dissolved solids were negatively 

correlated with elevation. Other constituents exhibited no strong correlation with 

any of environmental variables. The regression analysis reconfirmed the 

correlations between the water quality constituent variables and the environmental 

variables suggested by the RDA results. 

Concentrations of several constituents exhibited significant difference 

between the different geology groups. Result ofthe ANOVA indicate that Cu, 

Ni, Se, and NH3 concentrations were significantly higher in mnoff from natural 

catchments underlain by sedimentary rock than those underlain by igneous rock 

(p<0.05). Other constituents did not exhibit significant difference between the 
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geologic groups. The ANOVA results are provided in the Appendix IV-2 (1. 

Effect of geology type). 

3.5. Comparison with developed catchments 

Hydrologic responses of natural catchments were different from those of 

developed catchments. The ratios of peak flow to catchment size, increased less 

sharply in response to the increase of rainfall in natural catchments than in 

developed catchments (Figure 6). Ratios of both mean flow and total mnoff 

volume to catchment size also increased less sharply in response to the increase of 

rainfall in natural catchments than in developed catchments. 

Flow-weighted mean concentrations (FWMCs) from the natural 

catchments were significantly different (p<0.05) from those of developed 

catchments in southern California for all constituents examined except TSS 

according to the ANOVA results. In addition, fluxes for arsenic, copper, iron, 

lead, nickel, zinc, and ammonium were significantly different (p<0.05) between 

the natural catchments and the developed catchments. Comparisons were 

conducted for a total of nine metals (arsenic, cadmium, chromium, copper, iron, 

lead, nickel, selenium, and zinc), four nutrients (ammonium, total Kjeldahl 

nitrogen, total phosphoms, and nitrate+nitrite), and total suspended solids, which 

were only available constituents from the developed data. Among them, 

cadmium, selenium, ammonium, total Kjeldahl nitrogen, and total suspended 
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solids (TSS) passed both normality and equivariance tests and were analyzed 

using one-way ANOVA. The rest of constituents that failed in the normality test 

were examined using one-way ANOVA on ranks. Metal concentrations at the 

natural catchments were approximately one to two orders of magnitude lower 

than concentrations observed in the developed areas (Figure 7). Concentrations of 

ammonium and total Kjeldahl nitrogen in the natural catchments were about one 

order of magnitude lower than those in the developed catchments and those of 

nitrate+nitrite were less than one order of magnitude lower, while total suspended 

solids concentrations show no significant difference (Figure 8). Comparison of 

fluxes (i.e. mass loading per unit area) between the natural and the developed 

catchments showed that fluxes for arsenic, copper, iron, lead, nickel, zinc, 

ammonium, and total phosphoms were also lower in natural catchments (Figure 9 

and 10). The results of ANOVA are provided in Appendix IV-2 (2. Natural 

catchments vs. developed catchments). 

In all cases, the variability observed in the natural catchments was 

substantially larger than that observed in the developed catchments both in terms 

of FWMCs and fluxes based on coefficient of variation, CV (Table 7). For 

example, in the developed catchments, the geometric mean of FWMCs for iron 

was 9,729 pg/L and the geometric standard deviation was 18. Meanwhile, the 

geometric mean for iron was 962 pg/L and the geometric standard deviation was 

11 in the natural catchments. 
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4. Discussion 

4.1. Levels of constituents observed in natural catchments 

In most cases, wet-weather concentrations in natural catchments were 

about one order of magnitude lower than those from the developed catchments, 

with the exception of total suspended solids (TSS). Both flow-weighted 

concentration and flux of TSS in the natural catchments were not different from 

those in the developed catchments. This indicates that natural areas may be a 

substantial source of sediment to downstream areas. Previous studies on 

developed catchments reported that a number of pollutants, especially metals, 

found in developed catchments existed primarily in particulate phase (Characklis 

and Wiesner 1997; Stenstrom et al. 1997). However, the high TSS in the natural 

catchments does not automatically imply the high particle-bound pollutants, as 

shown in this study. Therefore the nature of particles in the storm mnoff from 

natural catchments needs to be identified. It is important to identify how particle 

size of sediment from natural sources differs from that from anthropogenic 

sources because the particle size will affect transport and depositional patterns of 

sediment and particle-bound pollutant. 

Metal concentrations were compared with the Califomia Toxics Rules 

(CTR) for inland surface waters (freshwater aquatic life protection standards) for 

acute toxicity standards (Table 8a) by plotting the concentrations of metals for 

each sample with the criteria for hardness-independent metals and the 
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concentrations and hardness for each sample with the criteria for hardness-

dependent metals. Concentrations of metals were consistently below the CTR 

standards for all metals except for a few isolated exceedances for copper. When 

compared to the CTR criteria, total recoverable copper concentrations exceeded 

the standard in 15 individual samples out of a total of 133 samples analyzed 

(11%) (Figure 11). However, when dissolved concentrations of copper13 were 

compared with the CTR standard, only one out of 133 values exceeded CTR 

standard (Figure 12). The CTR criteria are based on dissolved concentrations of 

metals, however the CTR also provides the simple conversion matrix for the 

application of total concentrations if dissolved concentrations are not available. 

However, the total concentrations vary over the course ofthe storm, so difficult to 

infer toxicity from an instantaneous sample. It is also difficult to identify how 

much ofthe total fraction is dissolved and how much ofthe dissolved fraction is 

bioavaliable since various factors affect the partitioning between particulate and 

dissolved forms, such as the suspended solid types and concentrations, pH, total 

metal concentrations, and dissolved organic carbon (DOC) concentration and 

character (Paulson and Amy 1993). Most of all, our observation that ratio of 

particulate to dissolved metals changed over the course ofthe storm, leads to the 

conclusion that direct measure of dissolved metals is necessary to estimate metal 

toxicity in storm water. 

13 Dissolved concentrations of metals were analyzed separately from particulate concentrations 
only for storm water samples collected in the winter of 2005/2006. 
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There are no established nutrient standards against which to compare data 

collected from the natural catchments. However, in December 2000, USEPA 

proposed standards of 0.363 mg/L, 0.155 mg/L, 0.518 mg/L, and 0.030mg/L for 

total Kjeldahl nitrogen (TKN), nitrate+nitrite, total nitrogen (TN), and total 

phosphoms (TP), respectively for Ecoregion III, 6, which includes southern 

California (USEPA 2000). The standards are shown in Table 8b. The geometric 

means of flow-weighted concentrations of TKN and TP in the natural catchments 

were below/similar to the proposed standards, but the geometric means of 

nitrate+nitrite and TN were above these proposed levels. Higher levels of 

nitrate+nitrite, which led to higher TN (TN = TKN+ Nitrate+Nitrite), at the 

natural catchments than the USEPA proposed nutrient standards may suggest the 

wet-weather natural background levels for the nutrients may be even higher than 

the proposed standards. This may be because the EPA proposed standards are not 

specified for the wet weather only but they are averaged conditions for the entire 

year including dry weather. The EPA proposed standards were developed based 

on all existing nutrient data. First, 25th percentiles of four seasons were selected 

and then the median values ofthe 25th percentiles was calculated as the standard 

reference condition. Thus, using the EPA standard for wet weather may result in 

the underestimation ofthe natural background nutrient levels. The high wet

weather TN found in this study is even close to the eutrophic condition defined by 

Dodds and others (Dodds et al. 1998). Dodds and others classified 100 temperate 
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streams in the States and defined the levels nutrients of eutrophic condition as the 

upper third of distribution. This implies the natural streams in southern Califomia 

can be substantial sources of nitrogen to downstream water bodies and may 

contribute algal growth. The finding ofthis study may provide more detail 

information on the wet-weather natural ranges of metals, nutrients, and solids and 

may assist to develop more realistic water quality standards for nutrients for the 

southern Califomia region. 

Several factors could have influenced the estimates of natural 

concentrations and fluxes provided by this study. The first one is the treatments 

of non-detects (NDs), which occur fairly frequently given the inherently low 

concentrations of constituents in natural catchments (Table 9). We do not expect 

that our assignment of a value of V2 the detection limit to NDs would change the 

findings ofthis study. This can be illustrated by examining the nutrient data, 

which had a higher incidence of NDs than metals due to higher detection limits 

(Table 2). In our data, 53% ofthe total phosphorous samples were ND. If we 

assigned a value equal to the detection limit to these samples (instead of Vi the 

detection limit), the overall geometric mean concentration would only increase by 

0.05%). This is mainly due to the large fluctuation of concentrations over the 

course of each storm event. Since several high concentrations during a storm 

event determine the FWMC, the value assigned to a few samples at lower 

concentrations does not substantially affect the mean. Concentrations of lotal 
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phosphoms in the natural catchments typically exhibited a change of five to six 

orders of magnitude during a storm event. If the NDs occurred during low flow, 

the change ofthe NDs is not likely to affect the flow-weighted mean 

concentrations. 

A second factor that could have influenced our estimates is the role of 

aerial deposition, which was not corrected for in our estimates. If aerial 

deposition were considered, the natural background levels estimated by this study 

would be even lower. Atmospheric deposition can be a significant factor that 

affects loadings in natural areas. For instance, in Midwestern and Northeastern 

streams, atmospheric deposition of nitrogen can account for nearly all-

downstream nitrogen loads (Puckett 1995; Smith et al. 1987). Studies show that 

rates of atmospheric nitrogen deposition were high in the xeric wet region, which 

includes a majority of coastal catchments in southern California (Clark et al. 

2000; NADP 2006). The study by Smith and others (2003) reported that loadings 

of total nitrogen and total phosphate could be 16-30%) lower when they were 

corrected with atmospheric deposition rate. These suggest that the levels of 

nutrients in the natural catchments could be lower than vales presented in our 

study if they were corrected with atmospheric deposition rates. Sabin and others 

(2005) showed that atmospheric deposition potentially accounted for as much as 

57-100 % ofthe total metal loads in stormwater in a small impervious urban 

catchment in Los Angeles, CA. Mountainous areas within the South Coast air 
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basin, which include portions of four counties in the Los Angeles area, received 

the highest nitrogen deposition in the country (Fenn et al. 2003; Fenn and Kiefer 

1999). The high level of nitrate+nitrite and TN compared to the EPA that were 

discussed before may be due to the high atmospheric deposition of nitrogen in the 

areas. Bytnerowicz and others (Bytnerowicz and Fenn 1996) presented that total 

inorganic nitrogen deposition in the most highly-exposed forests in the Los 

Angeles Air Basin might be as high as 2.5-4.5 mt/km2 yr and nitrogen deposition 

in these highly-exposed areas has led to nitrogen saturation of chaparral and 

mixed conifer stands. In addition, Bytnerowicz and others showed that in 

nitrogen saturated forests high concentrations of NO3- are found in stream water, 

soil solution, and in foliage and in locations close to photochemical smog source 

areas, concentrations of oxidized forms of nitrogen dominate. This suggests 

potential strong contribution of atmospheric deposition to metals and nutrients in 

the natural catchments of southern California. Consequently, the contribution of 

atmospheric deposition should be investigated to assess more accurate natural 

contribution to loadings. 

4.2. Factors affecting water quality in natural catchments 

Levels of constituents among natural catchments vary largely. The water 

quality of natural catchments varies both spatially and temporally and is affected 

122 

o n 0 Z ; P z ; I 

0003154



by factors such as climate, land use types, vegetations, soils, and chemical 

weathering of soils and bedrock (Likens et al. 1996; Likens et al. 1977). 

In this study, geology and elevation were the most influential factors on 

variability of water quality in natural catchments. Geology is the main factor that 

influences water quality in natural areas. A sedimentary rock is positively 

correlated with a variety of constituents in storm water mnoff from natural areas. 

This is because sedimentary rocks can be more easily eroded and can release 

more suspended solids into the water than igneous rocks. Higher suspended 

solids can lead to higher suspended solids-related constituents in storm water such 

as chromium, copper, lead, nickel, and zinc, according to the RDA result ofthis 

study. Vegetation, soils, hydrology, and morphology are dependent upon 

geology, modified by the climatic conditions and are interdependent (Goodwin 

1996). Geology should be a primary criterion for catchment stratification to 

estimate the background levels of water quality. Elevation was the second 

influential factor on variability of water quality. Levels of total Kjeldahl nitrogen 

(TKN) were positively correlated with elevation. There is no obvious direct link 

between TKN and elevation. 

In our study, land cover did not exhibit significant impact on water 

quality. In previous studies, land use types including land cover types have been 

shown to have significant impact on water quality (Detenbeck et al. 1993; Gergel 

et al. 1999; Johnes et al. 1996; Johnson et al. 1997a; Larsen 1988; Richards et al. 
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1996). Previous studies have focused on the influence of natural vs. developed 

land cover on surface water quality or on the effect of different types of developed 

land use/land cover. The influence of different natural land cover on water 

quality loading has not been extensively examined prior to this study. Miller et al. 

(2005), however, addressed the importance of land cover on natural water quality. 

They reported that the forested system in mature forested Sierra catchments could 

be a significant source for nutrients. The concentrations of ammonia, nitrate, and 

phosphate were high in surface mnoff from forested systems; as high as 

87.2mg/L, 95.4mg/L, 24.4mg/L for ammonia, nitrate, and phosphate, 

respectively. These values are even greater (one order of magnitude) than 

maximum values for developed land uses that were observed in southern 

California coastal catchments (Ackerman and Schiff 2003). Miller et al.'s (2005) 

values were one to two orders of magnitude higher than the upper ends of 95% 

confidence interval values for nutrients presented in our study. Miller et al. 

(2005) suggested that nutrients that were driven from mature organic horizons (O-

horizons14) might have had little contact with mineral soil or root zone where 

strong retention and/or uptake of these ions would be expected. The major 

difference in nutrient levels between the Sierran catchments and our natural 

14 O-horizon: The top ofthe soil profile is the O horizon. The O horizon is primarily composed of 
organic matter. Fresh litter is found at the surface, while at depth all signs of vegetation structure 
has been destroyed by decomposition. The decomposed organic matter, or humus, enriches the 
soil with nutrients (nitrogen, potassium, etc.), aids soil structure (acts to bind particles), and 
enhances soil moisture retention. 
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catchments may be due to difference in abundance of O-horizon. The coastal 

catchments in southern California are characterized by young soils with poorly-

developed O-horizons and substantially lower standing biomass than the Sierran 

catchments (Griffin and Critchfield 1972 (reprinted with supplement, 1976)). The 

Lake Tahoe region and the southern California mountainous areas are located in 

California, but they are categorized as different ecoregions15 and the nutrient 

levels varied with up to two orders of magnitudes. This highlights the importance 

of identifying region-specific background water quality and potential significant 

impact of land cover on the water quality. 

Other environmental factors such as catchment size, flow-related factors, 

rainfall, slope, and canopy cover did not exhibit significant impact on variability 

of water quality. This suggests that our findings may be extrapolated for natural 

background water quality to the southern California's coastal region. For 

instance, atmospheric deposition, and groundwater recharge. In general, 

concentrations would be expected to vary with increasing catchment size due to 

loss processes that reduce constituent mass as it travels downstream through 

stream channels (Alexander et al. 2000; Peterson et al. 2001). However, no 

15 Ecoregions denote areas of general similarity in ecosystems and in the type, quality, and 
quantity of environmental resources. They are designed to serve as a spatial framework for the 
research, assessment, management, and monitoring of ecosystems and ecosystem components. By 
recognizing the spatial differences in the capacities and potentials of ecosystems, ecoregions 
stratify the environment by its probable response to disturbance. These general purpose regions are 
critical for structuring and implementing ecosystem management strategies across federal 
agencies, state agencies, and nongovernmental organizations that are responsible for different 
types of resources within the same geographical areas 
(http://www.epa.gov/wed/pages/ecoregions.htm). 
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significant difference of natural background concentrations among catchments 

with different size was observed in this study. This allows extrapolating the 

findings ofthis study to natural background water quality for other larger or 

smaller developed watersheds. 

Temporal patterns (within and between storm variability) were different in 

natural catchments than what is typically observed in developed catchments. No 

first flush was observed in natural catchments, even for small catchments where 

first flush tends to be most common. Pollutants deposited onto exposed areas can 

be dislodged and entrained by the rainfall-runoff process. In developed 

catchments, usually the storm water that initially mns off an area will be more 

polluted than the storm water that mns off later, after the rainfall has 'cleansed' the 

catchment. The storm water containing this high initial pollutant load is called the 

'first flush'. The first flush can occur a few hours earlier than the peak flow during 

a storm (Hoffman et al. 1984; Smith et al. 2000; Stein et al. 2006). The existence 

ofthis first flush of pollutants provides an opportunity for controlling stormwater 

pollution from a broad range of land uses. First flush collection systems are 

employed to capture and isolate this most polluted mnoff, with subsequent mnoff 

being diverted directly to the stormwater system. Therefore, the information on 

the first flush helps to develop appropriate management tools specified for each 

watershed. The existence of first flush should not be assumed in all cases. 

Intensive monitoring of storm water mnoff from some (usually larger) catchments 
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has failed to observe this phenomenon, mainly due to the complex commingling 

of flows from different areas within a large catchment (New South Wales 

Environment Protection Authority 2005). The lack of first flush in the natural 

catchments may be explained by the fact that first flush is generally seen only 

where the supply of pollutants is limited (New South Wales Environment 

Protection Authority 2005). In natural catchments, sediment (and associated 

bound pollutants) generated from soil erosion, for example, will not give a first 

flush because the supply of soil particles is practically unlimited. As long as 

rainfall continues and generates storm mnoff, there is a continuous input ofthe 

sediments (total suspended solids and total dissolved solids). This may partially 

explain why total suspended solids FWMC were comparable between natural and 

developed areas. As the RDA results showed, a number of constituents were 

correlated with TSS. Thus, there is also almost no limitation of supply of TSS-

correlated constituents, especially metals, during storms. Unlike urban developed 

catchments where rainfall cleans accumulated pollutants off impervious surfaces, 

in natural catchments the rainfall-runoff process leads to continuous input of 

metals, nutrients, and solids throughout a storm, which is confirmed by e spread 

out shape ofthe pollutograph from natural areas. 

Early-season storms did not have higher levels of constituents than late-season 

storms in the natural catchments. Numerous studies from developed watersheds 

reported seasonal flushing that pollutant levels in storm mnoff were higher in 
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early-season storms than in late-season storms (Buffleben et al. 2002; Hatje et al. 

2001; Stein et al. 2006). Additionally, in the developed catchments, early-season 

storms wash off pollutants that were built up on the land surfaces so that late-

season storms have less pollutant to carry in mnoff. However, in the natural 

catchments storms wash off not only surface constituents but also those associated 

with eroded sediment. Because natural sites have a virtually limitless supply of 

sediments, the depletion of surface load observed in late season mnoff from 

developed areas likely does not apply. Thus the strength of storms may be a more 

significant factor determining levels of constituents than seasonality of storms. 

4.3. Implications of findings ofthis study 

Results ofthis study may be used by water quality managers and 

regulators to estimate background levels of metals, nutrients, and solids in surface 

water. Ranges of concentrations found in natural streams may be used to 

establish targets for basin planning or other water quality objectives. In terms of 

natural loading of metals, nutrients, and solids, the flux estimates from this study 

could be used to estimate the contribution of natural areas to overall watershed 

load throughout the southern Califomia region. Because the sampling sites are 

representative ofthe major geologic and natural land cover settings ofthe region, 

they can be used to estimate regional or watershed specific loading from natural 

areas. More precise estimates of watershed loading for a storm could be obtained 
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by using the storm event mean concentrations (EMCs) in static or dynamic 

watershed models that account for rainfall mnoff rates and antecedent dry 

conditions. Such models can be used to simulate water quality loading under a 

range of rainfall conditions, based on expected constituent concentrations in land 

use washoff. Previously, concentrations assigned to washoff from natural areas 

were derived from either open space in developed areas or natural areas from 

other regions. The flow-weighted mean concentrations ofthis study provide 

relevant background water quality concentrations for the southern California 

region. Significant unanswered questions include the contribution of aerial 

deposition to loading from natural watersheds and the particle size distribution, 

and associated pollutant binding, in storm water runoff from natural areas. This 

additional information will allow for further refinement of background 

concentrations for heuristic analysis or simulation models. 
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TABLE 1. WET-WEATHER STUDY SITES; EFSGR AND NFSGR ARE EAST FORK AND 
NORTH FORK OF SAN GABRIEL RIVER, RESPECTIVELY. 

Site Name 

Arroyo Seco 

West Fork San Gabriel 
River 

Cattle Creek, a tributary 
to EFSGR 

Coldbrook, a tributary to 
NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Santa Ana River at 
Seven Oaks Dam 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek North Fork 
Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Watershed 

LA River 

San Gabriel 

San Gabriel 

San Gabriel 

Malibu Creek 

San Mateo 

Santa Ana 

San Juan 

Santa Ana 

Santa Ana 

Santa Ana 

San Luis Rey 

Santa Clara River 

Santa Clara River 

Ventura River 

Calleguas 

San Mateo 

Arroyo Sequit 

Catchment size 
(km2) 

43.5 

112.3 

48.9 

15.0 

7.5 

48.9 

17.1 

18.2 

16.9 

9.8 

15.8 

0.64 

477.7 

128.5 

10 

3.4 

52.8 

27.4 

Geology 

Igneous 

Igneous 

Igneous 

Igneous 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Igneous 

Igneous 

Igneous 

Sedimentary 

Sedimentary 

Sedimentary 

Sedimentary 

Igneous 

Sedimentary 

Land cover 

Forest 

Forest 

Shrub 

Forest 

Forest 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Shrub 

Forest 

Shrub 

Shrub 

Forest 

Shrub 

Shrub 

Shrub 
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TABLE 2. CONSTITUENTS ANALYZED 

Anaiyte 

pH 

Conductance 

Dissolved Oxygen 

Temperature 

Hardness 

NH3 

TKN 

Nitrate+Nitrite 

TP/OP 

TSS 

TDS 

TOC 

DOC 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

MDL 

0.1 pH unit 

0.1 micromhos 

0.01 mg/L 

0.01 0C 

1.0 mg/L 

O.Olmg/L 

0.14mg/L 

0.02mg/L 

0.016mg/L 

0.5mg/L 

O.lmg/L 

0.5mg/L 

0.5mg/L 

0.1 pg/L 

O.lpg/L 

0.1 pg/L 

O.lpg/L 

l.Opg/L 

0.05pg/L 

0.1 pg/L 

O.lpg/L 

O.lpg/L 

Unit 

pH unit 

micromhos 

mg/L 
oc 

mg/L 

/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

^g/L 

m-
Ug/L 

Ug/L 

^g/L 

ltg/L 

Hg/L 

ltg/L 

Ug/L 

NH3= Ammonia; TDS= total dissolved solids; TSS=total suspended solids; TOO 
total organic carbon; DOC= dissolved organic carbon; TKN=total Kjeldahl nitrogen; 

TP^total phosphorus; OP= orthophosphate. 
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TABLE 3. WET-WEATHER GEOMETRIC MEANS, UPPER AND LOWER LIMITS OF 95% 
CONFIDENCE INTERVAL (CI) FOR FLOW-WEIGHTED MEAN CONCENTRATIONS 
(FWMC), MASS LOADS (MASS LOAD PER STORM EVENT), AND FLUXES (MASS LOAD 
PER UNIT AREA); LOADS AND FLUXES ARE PER STORMEVENT. 

Metals 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Nutrients 

Ammonia 

Dissolved 
Organic Carbon 

Nitratef Nitrite 

Orthophosphate 

Total Kjeldahl 
nitrogen 

Total Organic 
Carbon 

Total 
Phosphorus 

, 'Solids 

Total Dissolved 
Solids 

Total Suspended 
Solids 

FWMC (Mg/L) 

Geometric 
mean 

0.3883 

0.1396 

1.3971 

1.5366 

962.01 

0.5089 

1.0321 

0.3332 

5.3219 

Upper CI 

0.7107 

0.2377 

3.0945 

3.1655 

2312.52 

1.0600 

2.4613 

0.6038 

11.1580 

Lower CI 

0.2121 

0.0820 

0.6308 

0.7459 

400.19 

0.2443 

0.4328 

0.1838 

2.5383 

FWMC (mg/L) -

Geometric 
mean 

0.0427 

6.2605 

0.3350 

0.0383 

1.2139 

6.2765 

0.0341 

Upper CI 

0.0808 

9.5365 

0.5814 

0.0614 

1.5499 

9.9064 

0.0630 

Lower CI 

0.0225 

4.1098 

0.1931 

0.0239 

0.9508 

3.9767 

0.0185 

FWMC (mg/L) 

Geometric 
mean 

251.8129 

98.1192 

Upper CI 

338.9060 

280.8372 

Lower Cl 

187.1012 

34.2810 

Mass load (g) 

Geometric 
mean 

17.3971 

6.2564 

62.5936 

68.8440 

43100.49 

22.7980 

46.2426 

14.9263 

238.4352 

Upper Gl 

44.6294 

15.4580 

188.8827 

201.0659 

139746.25 

64.8440 

152.0952 

41.2157 

680.9703 

Lower CI 

6.7816 

2.5322 

20.7428 

23.5719 

13293.04 

8.0154 

14.0595 

5.4056 

83.4858 

Mass load (kg) 

Geometric 
mean 

1.9110 

338.6735 

15.0110 

1.9072 

70.7448 

339.5424 

0.7558 

+ Upper CI 

4.6798 

915.7560 

36.2032 

4.3463 

255.6595 

935.8073 

1.6062 

Lower CI 
-

0.7803 

125.2514 

6.2240 

0.8369 

19.5761 

123.1974 

0.3557 

Mass load (kg) 

Geometric 
mean 

11250.6123 

5069.7023 

Upper CI 

25318.5915 

20983.9001 

Lower CI 

4999.3411 

1224.8382 

Flux (g/km2) 

Geometric 
mean 

0.8711 

0.3133 

3.1341 

3.4470 

2158.04 

1.1415 

2.3154 

0.7474 

11.9385 

Upper GI 

1.9120 

0.7252 

7.9793 

8.6835 

6160.27 

2.9365 

6.3572 

1.8525 

31.5163 

Lower Cl 

0.3968 

0.1353 

1.2310 

1.3683 

755.99 

0.4437 

0.8433 

0.3015 

4.5223 

Flux (kg/km3) 

Geometric 
. mean 

0.0957 

11.8321 

0.7516 

0.0956 

2.6282 

11.8624 

0.0553 

Upper CI 

0.2079 

30.3459 

1.5366 

0.1959 

7,1842 

31.3118 

0.1274 

Lower C 

0.0440 

4.6134 

0.3676 

0.0467 

0.9615 

4.4941 

0.0240 

Flux (kg/km2) 

Geometric 
mean 

637.2509 

257.2547 

Upper CI 

1265.9114 

854.3920 

Lower CI 

320.7876 

77.4585 
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TABLE 4. RESULT OF STEPWISE SELECTION OF ENVIRONMENTAL VARIABLES 
USING REDUNDANCY ANALYSIS (RDA) IN WET WEATHER; VARIABLES ARE GIVEN 
IN THE ORDER OF INCLUSION. THE EXTRA AND CUMULATIVE FITS ARE GIVEN AS 
%AGES RELATIVE TO THE TOTAL SUM OF SQUARES OVER ALL WATER QUALITY 
VARIABLES (COMPARABLE TO THE %AGE EXPLAINED VARIANCE IN UNIVARIATE 
REGRESSION). NUMBER OF OBSERVATIONS: 472; TOTAL NUMBER OF WATER 
QUALITY VARIABLES: 18. SIGNIFICANCE WAS DETERMINED BY MONTE CARLO 
PERMUTATION USING 199 RANDOM PERMUTATIONS 

Environmental Variable 

Sedimentary rock 

Igneous rock 

Elevation 

Peak Flow 

Mean Flow 

Catchment Size 

Canopy Cover 

Total Runoff Volume 

Latitude 

Baseline Flow 

Total Rainfall 

Shrub 

Forest 

Slope 

Extra fit 

0.1196 

0.1196 

0.0942 

0.0552 

0.0467 

0.0437 

0.0435 

0.0400 

0.0390 

0.0312 

0.0274 

0.0232 

0.0232 

0.0173 

Cumulative fit 

0.1196 

0.2392 

0.3334 

0.3886 

0.4353 

0.4790 

0.5225 

0.5625 

0.6015 

0.6327 

0.6601 

0.6833 

0.7065 

0.7238 

Significance 
(p value) 

0.025 

0.025 

0.105 

0.3900 

0.2000 

0.8900 

0.0800 

0.3050 

0.19 

0.9050 

0.2200 

0.4450 

0.4450 

0.1650 
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TABLE 5. STATISTICAL SUMMARY OF RDA FOR WET-WEATHER CONCENTRATIONS 
OF METALS, NUTRIENTS, AND SOLIDS 

Eigenvalues 

Water quality -environment 
correlations 

Cumulative 
percentage 
variance of 

Water quality data 

Water quality-
environment relation 

Axes 

1 

0.151 

0.599 

15.1 

84.5 

2 

0.028 

0.556 

17.9 

100 

3 

0.371 

0 

55 

0 

4 

0.116 

0 

66.6 

0 

TABLE 6. CANONICAL COEFFICIENTS OF ENVIRONMENTAL VARIABLES WITH THE 
FIRST TWO AXES OF RDA FOR WET-WEATHER CONCENTRATIONS OF METALS, 
NUTRIENTS, AND SOLIDS 

Environmental variables 

Igneous 

Sedimentary 

Elevation 

Water quahty constituent axes 

1 

0.5167 

-0.5167 

0.4397 

' 2 

-0.2815 

0.2815 

0.3777 
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TABLE 7. COMPARISON OF COEFFICIENT OF VARIATION (CV) BETWEEN NATURAL 
AND DEVELOPED CATCHMENTS FOR METALS, NUTRIENTS, AND SOLIDS IN THE 
WET WEATHER CONDITION; NA - DATA WERE NOT AVAILABLE 

Arsenic 

Cadmium 

Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Dissolved Organic 
Carbon 

Nitrate+Nitrite 

Orthophosphate 

Total Kjeldahl 
Nitrogen 

Total Organic Carbon 

Total Phosphorus 

Total Dissolved 
Solids 

Total Suspended 
Solids 

Natural 

Sampl 
e Size 

29 

29 

29 

29 

29 

29 

29 

29 

29 

29 

19 

29 

27 

15 

19 

21 

26 

26 

Concentration 
CV 

1355 

3088 

636 

474 

1.2 

1476 

1054 

1537 

143 

13566 

41 

1357 

9095 

133 

44 

12264 

0.9 

16 

Flux 
CV 

996 

3205 

416 

367 

0.8 

1175 

693 

1620 

121 

8809 

69 

949 

7009 

278 

73 

12753 

0.9 

9 

Developed 

Sampl 
eSize 

36 

36 

36 

36 

32 

36 

36 

20 

36 

9 

0 

19 

0 

6 

0 

13 

0 

36 

Concentration 
CV 

71 

437 

32 

8 

0.2 

22 

26 

520 

2.0 

885 

NA 

460 

NA 

57 

NA 

3336 

NA 

4 

Flux 
CV 

115 

618 

49 

15 

0.02 

36 

38 

369 

3.4 

230 

NA 

542 

NA 

88 

NA 

2174 

NA 

4 
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TABLE 8A. WATER QUALITY STANDARDS FOR METALS; STANDARDS ARE FROM 
THE CALIFORNIA TOXICS RULE (CTR) - INLAND SURFACE WATERS FOR 
FRESHWATER AQUATIC LIFE PROTECTION. STANDARDS FOR HARDNESS-
DEPENDENT METALS SHOWN HERE ARE THOSE AT THE HARDNESS OF 100 MG/L. 

As 

i Cd 

1 Cr 

Cu 

Ni 

Pb 

Se 

Zn 

Maximum concentration (pg/L) 
1-hour average 

340.00 

4.3 

550.00 

13.44 

469.17 

64.58 

19.34 

119.82 

Note 

Hardness independent 

Hardness dependent 

Hardness independent 

Hardness dependent 

TABLE 8B. COMPARISON OF EPA PROPOSED NUTRIENT CRITERIA FOR RIVERS AND 
STREAMS FOR ECOREGION III, 6 (CENTRAL AND SOUTHERN CALIFORNIA) 
WITH GEOMETRIC MEANS AND UPPER 96% LIMITS OF THE NATURAL 
CATCHMENTS: A UNIT IS MG/L. 

Total Kjeldahl Nitrogen 

Nitrate+Nitrite 

Total Nitrogen 

Total Phosphoms 

Ecoregion III, 6 
(Califomia) 

0.363 

0.155 

0.518 

0.030 

Natural catchments in 
wet weather 

Geometric mean 

0.335 

1.214 

1.549 

0.0341 
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TABLE 9. WET-WEATHER PERCENT NON-DETECTS (%ND); CONSTITUENTS THAT 
ARE NOT SHOWN HERE DO NOT HAVE NDS. 

Arsenic 

Cadmium 

Chromium 

Copper 

Lead 

Nickel 

Selenium 

Ammonia 

Nitrate 

Nitrite 

Orthophosphate 

Total Phosphoms 

Total Suspended Solids 

NoofND 

62 

96 

11 

9 

76 

21 

56 

73 

44 

93 

41 

112 

34 

No of Sample 

355 

355 

355 

254 

355 

355 

355 

216 

220 

218 

210 

212 

213 

%ND 

17.5 

27.0 

3.1 

3.5 

21.4 

5.9 

15.8 

33.8 

20.0 

42.7 

19.5 

52.8 

16.0 
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0.01 -
2/27/06 

• Cu 
© Pb 

• V Zn 
Flov 

ReTerence 

2/27/06 21:00:00 2/28/06 9:00:00 2/28/06 21:00:00 3/1/06 9:00:00 

FIGURE 4. CHANGE IN THE RATIO OF PARTICULATE METALS OVER DISSOLVED 
METALS OVER THE COURSE OF A STORM EVENT AT BEAR CREEK, A TRIBUTARY 
TO NORTH FORK MATILIJA, CA. THE REFERENCE LINE INDICATES 1:1 RATIO 

BETWEEN PARTICULATE AND DISSOLVED CONCENTRATIONS. THE AXES OF THE 
RATIOS ARE IN LOG-SCALE. TOTAL RAINFALL WAS 14.6CM. 

141 

9 o 0 Z ; P Z ; l 

0003173



1 - 1 l . _ . 1 • • _ - ' ' . _ • f c / I 

0003174



>-
-J Q 

u 
< < < \ \ 

4 < ^ v \ 

• 

1 1 1 1 1 r 

# 
N

at
ur

al
 c

at
ch

m
en

ts
 

A
 

D
ev

el
op

ed
 c

at
ch

m
en

ts
 

R
eg

re
ss

io
n 

fo
r 

na
tu

ra
l c

at
ch

m
en

ts
 

R
eg

re
ss

io
n 

fo
r 

de
ve

lo
pe

d 
ca

tc
hm

en
ts

 

" • • • • — I 

-

-

. o 

QllDf) 3ZTS tU9Uiq0te3/(03S/fUl)MO]J ^BSJ 

H « 

s > 

1 % 
ll 

X oo 
u oo 

"i 

-r r-

i< 
— r-, 
o 3 

5? 

> s 
2 1 

CO tU 

< 
V) 

z 

8 < P 

0003175



' KDH 

^ ^ - H . 
& 

] H 

• I 1 l ~ l !• 

HZCH 
^—dZJ^ 

H 
M I H 

i-n> 
• M I K 

.hL_LH' 
• H 1 h-

•HJJ 
•HU 

H < 

-> 

• 

1 

•KID-K 

f - C O — i -
— r -

oo r -
—\ r -

^O IT) 

—I 1 1 1 1 1 -

m rs — o __ ^ 
ii "& o u u i 

i2 

-J o u 
Q ON « 

^i 
Z UJ ^ 

i S | 
SIS 
Q ^ O 
UJ < IS. 
o . CQ - , 

S ^ -
m O O 
£ o: OJ 

Ma 
UJ < X 

0- t~ << 
UJ Z < 

oi UJ d 
co O Z 
w cd O 

S . ^ 
CD F Qi 

5 Q ta 
0 5 z 
* < O 
dp u 
1
 JO J 

c < w 
§ a S 
S o c 
1 z ^ 
H S § 
U CQ 5 

<Sfc 

s ^ ^ < o 9 
2 0 5 
r̂  w < 2 5 s 

^ - 1 * -S ^ o 

g p £ 
UJ [~ UJ 
ai S a 
W f f l < 
u L3 CO 
£ => f -
O _i O 
CQ < Q 
UJ > Q 

Mi 
<=> CO 

CO 

^ UJ 

(^ /St l ) UOIJBJJU30UOD UBSUI p3jqSl3M-A\0| j 

lid 
ill 
y ^ u 
b < a: 
u ££ £ 

/ r c / 1 

0003176



1* il 0* V « V 

(T/Sui ) UO11BJIU30UO3 UB91U p3jq§I3M-M0I j 

^ 

w 
o V J 

ii 

i n 

i? l ; 

0003177



• 1 — I . . 1 

1 1 1 

• 1—1 ! 1 1 • «= i ( — i — j i ^ 

• 1 1 1 1 1 • 

+J K -1—1. 
• H I M • 

• M l H -

• H I I — 1 • 

• l—l 1 i !• a. 
. 1 I I \—A • 

1—1 • 
<u 

• I—1 1 1 1 • 

• H • 1 1—1 • 

• KH 1 1 1 • 'J 

• H- 1 H • 
U 

• l—l 1 I 1 • 

• I"1 1 1 1 • * 1 ' ' (J 

• M I M * 

•H 1 H • -
. 1 — 1 1 1 — I . 

— i 1 1 1 1 1 1 1 

— n 

Quq/S) xn|j 

co a 
UJ tu 

, - ; UJ 

UJ UJ 

^ UJ 

Sg 

u. O 
oi UJ 
uj J 

^1 

O 
7 

g 
ai 
<* Q. 

> o 
CJ 

O N 

UJ 
a! 
, ) O 
Uu 

U 

<" u 
<r 
oi 
7) 
h-

< 2 
H 

z 
UJ ro 
UJ 
a: 
in 
oi 

o r.f {.i / F ^ 

0003178



• 

1 

• 1— 

H 

! 

1 

•H^ 

H~" i 

i 

— i • 

1 — i • 

H \ H 

h- i 
i • 

• H 

h -i 

l-H • 

H 
• h 

i —r- • i i - r 

+ 

• 

M 

H 

H 

QJ 

L. 

1 
a 
u 
Z 

z 

1 

+ + 
0) 4> 

(rU13[/S3[) XHIJ 

J O 

^ 

s 

fe Z 

0003179



c 
.0 

1 
o o 
c o 

c 
3 
£ 
cd 

2 
cd 

• n 
O 

_u 

e 
O 

£ 

o 
u 

2 
> 
< 
t -
3 
O 

J = 

Cl-
GO 

£ 

a: 

< 

R 
UJ 
X 

< H 

£ 
CO 
M 

"O 
c cd 

-C 
• « 

w 
u z 
o b 
oi 
UJ 
cu CL 

o u 

a 
(q/3n) j9ddo3 

g 0 0 r / P Z ; i 

0003180



(l/Sn) J3ddo3 

8 
" 

O 
o o 

o 
o 
oo 

o 
o 

o o 

(N 

o 

1 — , 

H J 

^£0 
^ 
CO 
CO 
(L) 

1 CO 
J 3 

1 

< 
cu 
2 
O 

Z 

S 
X 

s 
t j 
- J 

s 
p 
< 2 
H 

< 
C<0 
Z 
O 
P 

1 
z 
UJ z 
0 
0 

UJ 
CU 

cu 
0 

UJ 

> 
- J 0 
(Zl 
on 

5 ni 
UJ 
X 
H 
2 
^ 
H 
UJ 

£ 
( N 

UJ 
oi 

a 
cl! 

oi 
UJ 
H 

< 
* 

oi 

g 
w 
UJ 
X 

^ - ^ y 

(^ H 
U 
UJ 
j 
D 
rt 
CO 
O . 
>< O 

Z < 

££ 

C
A

L
IF

I 

A
C

U
T

E
 

UJ u j 

S S 
| S 
Q r; 
D Q 
Q UJ 
2 oi 

z 2 < 0 
H U 
^ m 

ST
E

D
 

S
A

R
] 

3 6 
=> O 

§§ 
CO o i 
co H 

R
D

N
E

 

N
C

E
N

 

< O 
X O 

9 fi fl ( 

0003181



5. References 

Ackerman, D., and Schiff, K. (2003). "Modeling stormwater mass emissions to 

the southern California bight", Southern California Coastal Water 

Research Project Westminster, CA. 

Agency, U. S. E. P. (1983). "Methods for chemical analysis of water and waste, 

Report EPA-600/4-79-020." U.S. Environmental Protection Agency, 

Cincinnati, OH. 

Ahn, J. H., Grant, S. B., Surbeck, C. Q., Digiacomo, P. M., Nezlin, N. P., and 

Jiang, S. (2005). "Coastal water quality impact of stormwater runoff from 

an urban watershed in southern California." Environmental Science and 

Technology, 15(39), 5940-5953. 

Alexander, R. B., Smith, R. A., and Schwarz, G. E. (2000). "Effect of stream 

channel size on the delivery of nitrogen to the Gulf of Mexico " Nature, 

403,758-761. 

Bay, S., and Greenstein, D. J. (1996). "Toxicity of dry weather flow form the 

Santa Monica Bay watershed." Bulletin of southern California Academy of 

Science, 95(1), 33-45. 

Bertrand-Krajewski, J.-L., G., C , and A., S. (1998). "Distribution of pollutant 

mass vs. volume in stormwater discharges and the first flush 

phenomenon." Water Research, 32(8), 2341-2356. 

150 

o n fi 7 ; P Z ; l 

0003182



Bisson, P. A., Bilby, R. E., Bryant, M. D., Dolloff, C. A., Grette, G. B., House, R. 

A., Murphy, M. L., Koski, K. V., and Sedell, J. R. (1987). "Large woody 

debris in forested streams in the Pacific Northwest: past, present, and 

future." In: Streamside management: Forest and fishery interactions, E. O. 

Salo and T. W. Cundy, eds., Insitue of Forest Resources, University of 

Washington, Seattle, Wash., 143-190. 

Buffleben, M. S., Zayeed, K., Kimbrough, D., Stenstrom, M. K., and Suffet, I. H. 

(2002). "Evaluation of urban non-point source runoff of hazardous metals 

entering Santa Monica Bay, Califomia " Water Science and Technology, 

45(9), 263-268. 

Characklis, G. W., and Wiesner, M. R. (1997). "Particles, Metals, and Water 

Quality in Runoff from Large Urban Watershed." Journal of 

Environmental Engineering, 123(8), 753-759. 

Clark, G. M., Mueller, D. K., and Mast, M. A. (2000). "Nutrient concentrations 

and yields in undeveloped stream basins ofthe United States " Journal of 

the American Water Resources Association, 36(4), 849-860. 

County of Los Angeles, D. (2004). "Malibu Creek Watershed Map." 

<http://ladpw.org/wmd/watershed/mc/>. 

Davis, A. P., Shokouhian, M., and Ni, S. (2001). "Loading estimates of lead, 

copper, cadmium, and zinc in urban runoff from specific sources." 

Chemosphere, 44, 997-1009. 

151 

o 0 f\ 7 ; P Z / I 

0003183



Detenbeck, N., Johnston, C. A., and Niemi, G. (1993). "Wetland effects on lake 

water quality in the Minneapolis/St. Paul metropolitan area." Landscape 

Ecology %, 39-61. 

Dickert, P. F. (1966). "Tertiary Phosphatic Faces ofthe coast ranges, in geology 

of Northern California." California Division of Mines and Geology, p365 

Duke, L. D., Lo, T. S., and Turner, M. W. (1999). "Chemical constituents in 

storm flow vs. dry weather discharges in Califomia storm water 

conveyances." Journal of American Water Resources Association 35(4), 

821-835. 

Fenn, M. E., Haeuber, R., Tonnesen, G. S., Baron, J. S., Grossman-Clarke, S., 

Hope, D., Jaffe, D. A., Copeland, S., Geiser, L., Rueth, H. M., and 

Sickman, J. O. (2003). "Nitrogen emissions, deposition, and monitoring in 

the Western United States." BioScience, 53(4), 391-403. 

Fenn, M. E., and Kiefer, J. W. (1999). "Throughfall deposition of nitrogen and 

sulfur in a Jeffrey pine forest in the San Gabriel Mountains, southern 

California." Environmental Pollution, 104, 179-187. 

Gergel, S. E., Turner, M. G., and Kratz, T. K. (1999). "Dissolved organic carbon 

as an indicator of the scale of watershed influence on lakes and rivers." 

Ecological Applications, 9(4), 1377-1390. 

152 

9 0 0 c / P Z ; I 

0003184



Goodwin, C. (Year). "Watershed Analysis and Management: The Important of 

Geology." Proceeding Watershed, Technical Conference and Exposition, 

Baltimore, Maryland. 

Greenberg, A. E., Clesceri, L. S., and Eaton, A. D. (2000). Standard methods for 

the examination of water and wastewater, 20 Ed., American Public Health 

Association, United Book Press, Washington, DC. 

Griffin, J. R., and Critchfield, W. B. (1972 (reprinted with supplement, 1976)). 

"The Distribution of Forest Trees in California." USDA Forest Service, 

Pacific Southwest Forest and Range Experiment Station, Berkeley, CA. 

Hatje, V., Rae, K., and Birch, G. F. (2001). "Metal and total suspended solids 

concentrations in freshwater: the importance of small-scale temporal 

variation." Journal of Environmental Monitoring, 3, 251-256. 

Hoffinan, E. J., Mills, G. L., Latimer, J. S., and Quinn, J. G. (1984). "Urban 

runoff as a source of polycyclic aromatic hydrocarbons to coastal waters." 

Environmental Science and Technology, 18(8), 1984. 

Horowitz, A. A., and Elrick, K. A. (1987). "The relationship of stream sediment 

surface area, grain size, and trace element chemistry." Applied 

Geochemistry 2, 437-445. 

Hughes, R. M., Heiskary, S. A., Matthews, W. J., and Yoder, C. O. (1994). "Use 

of ecoregions in biological monitoring." In: Biological monitoring of 

153 

9 O O Z ; P Z ; I 

0003185



aquatic systems, S. L. Loeb and A. Spacie, eds., Lewis Publishers, Boca 

Raton, Fla, 125-151. 

Jennings, C. W., and Strand, R. G. (1969). "Geologic map of Califomia, Los 

Angeles sheet." California Department of Conservation, Division of Mines 

and Geology. 

Johnes, P., Moss, B., and Phillips, G. (1996). "The determination of total nitrogen 

and total phosphorous concentrations in freshwaters from land use, stock 

headage and population data: testing a model for use in conservation and 

water quality management." Freshwater Biology, 36, 451-473. 

Johnson, L. B., Richards, C , Host, G. E., and Arthur, J. W. (1997). " Landscape 

influence on water chemistry in Midwestern stream ecosystems." 

Freshwater Biology 31 {\), 193-218. 

Keller, E. A., and Swanson, F. J. (1979). "Effects of large organic material on 

channel form and fluvial processes." Earth Surf. Processes, 4, 361-380. 

Kruskall, W. H. (1952). "A Nonparametric Test for the Several Sample Problem." 

Ann. Math. Statist, 23, 525-540. 

Kruskall, W. H., and Wallis, W. A. (1952). "Use of Ranks in One-criterion 

Analysis of Variance." J. A. Statist Assoc, 47, 583-621. 

Larsen, D. P. (1988). "A region approach for assessing attainable surface water 

quality: an Ohio case study." / . Soil and Water Conservation, March-April 

1988, 171-176. 

154 

9 o O z ; P Z ; i 

0003186



Leecaster, M. K., Schiff, K., and Tiefenthaier, L. (2002). "Assessment of efficient 

sampling designs for urban stormwater monitoring." Water Research, 36, 

1556-1564. 

Leopold, L. B., Wolman, M. G., and Miller, J. P. (1964). Fluvial processes in 

geomorphology, W.H. Freeman, San Francisco, Calif. 

Likens, G., Driscoll, C , and Buso, D. (1996). "Long-Term Effects of Acid Rain: 

Response and Recovery of a Forest Ecosystem." Science, 212 (5259), 244-

246. 

Likens, G. E., Bormann, F. H., Pierce, R. S., Eaton, J. S., and Johnson, N. M. 

(1977). Biogeochemistry of a forested ecosystem, Springer-Verlag, New 

York, NY. 

Miller, W. W., Johnson, D. W., Denton, C , Verburg, P. S. J., G.L.Dana, and 

Walker, R. F. (2005). "Inconspicuous nutrient laden surface mnoff from 

mature forest Sierran watersheds." Water, Air, & Soil Pollution, 163, 3-17. 

NADP, N. A. D. P. (2006). 

New South Wales Environment Protection Authority. (2005). "Stormwater first 

flush pollution." NSWEPA. 

Noble, R., Dorsey, J., Leecaster, M., Orozco-Borbon, V., Reid, D., Schiff, K., and 

Weisberg, S. (2000). "A regional survey ofthe microbiological water 

quality along the shoreline ofthe southern Califomia Bight." 

Environmental Monitoring Assessment, 64, 435-447. 

155 

9 fi 0 7 . ; P z ; I 

0003187



Paulson, C , and Amy, G. (1993). "Regulating Metal Toxicity in Stormwater." 

Water Environment & Technology WAETEJ, 5(7), 44-49. 

Peterson, B. J., Wollheim, W. M., Mulholland, P. J., Webster, J. R., L, M. J., 

Tank, J. L., Marti, E., Bowden, W. B., Valett, H. M., Hershey, A. E., 

McDowell, W. H., Dodds, W. K., Hamilton, S. K., Gregory, S., and 

Morrall, D. D. (2001). "Control of Nitrogen Export from Watersheds by 

Headwater Streams " Science, 292, 86-90. 

Puckett, L. J. (1995). "identifying the major sources of nutrient water pollution." 

Environmental Science and Technology, 29(9), 408-414. 

Rao, C. R. (1964). "The use and interpretation of principal component analysis in 

applied research." Sankhya A 26, 329-358. 

Richards, C , Johnson, L. B., and Host, G. E. (1996). "Landscape-scale influences 

on stream habitats and biota." Can. J. Fish. Aquat. Sci., 53(Suppl.l), 295-

311. 

Richards, K. (1982). Rivers: form and process in alluvial channels Methunen & 

Co., New York, NY. 

Rogers, T. H. (1965). "Geologic map of California, Santa Ana sheet." California 

Department of Conservation, Division of Mines and Geology. 

Rogers, T. H. (1967). "Geologic Map of California: San Bernardino Sheet." 

California Department of Conservation, Division of Mines and Geology. 

156 

9 0 0 7 ; P Z . ; I 

0003188



Sabin, L. D., Lim, J. H., Stolzenbach, K. D., and Schiff, K. C. (2005). 

"Contribution of metals from atmospheric deposition to stormwater mnoff 

in a small impervious urban catchment." Water Research, 39, 3929-3937. 

Sansalone, J. J., and Buchberger, S. G. (1997). "Characterization of solid and 

metal element distributions in urban highway stormwater." Water Science 

and Technology, 36(8), 155-160. 

Schiff, K. (2000). "Sediment chemistry ofthe southern California Bight." Marine 

Pollution Bulletin, 40, 286-276. 

Seiler, R. L., Skompa, J. P., and Peltz, L. A. (1999). "Areas susceptible to 

irrigation-induced selenium contamination of water and biota in the 

western United States: U.S. Geological Survey Circular 1180." USGS, ed., 

36 p. 

Smith, J., Sievers, M., Huang, S., and Yu, S. (2000). "Occurrence and phase 

distribution of polycyclic aromatic hydrocarbons in urban storm-water 

mnoff " Water Quality Management In Asia, 42(3-4), 383-388. 

Smith, R. A., Alexander, R. B., and Schwarz, G. E. (2003). "Natural background 

concentrations of nutrients in streams and rivers ofthe conterminous 

united states." Environmental Science and Technology, 37(14), 3039-

3047. 

Smith, R. A., Alexander, R. B., and Wolman, M. G. (1987). "Water-quality trends 

in the nation's rivers." Science, 235, 1607-1615. 

157 

9 0 0 Z ; P z ; l 

0003189



Sokal, R., and Rohlf, F. J. (1995). Biometry: the principles and practice of 

statistics in biological research, 3rd edition Ed., WH Freeman and Co, 

New York. 

Stein, E. D., and Ackerman, D. (In press). 

Stein, E. D., Tiefenthaier, L. L., and Schiff, K. C. (2006). "Watershed-based 

sources of polycyclic aromatic hydrocarbons in urban storm water." 

Environmental Toxicology and Chemistry, 25, 373-385. 

Stenstrom, M. K., Lau, S.-L., Lee, H.-H., Ma, J.-S., Ha, H., Kim, L.-H., Khan, S., 

and Kayhanian, M. (1997). "Particles, Metals, and Water Quality in 

Runoff from Large Urban Watershed." Journal of Environmental 

Engineering, 123(8), 753-759. 

Strand, R. G. (1962). "Geologic Map of Califomia, San Diego-El Centro Sheet." 

California Department of Conservation, Division of Mines and Geology. 

ter Braak, C. J. F. (1990). "Interpreting canonical correlation analysis through 

biplots of stmcture correlations and weights." Psychometrika, 55(3), 519-

531. 

ter Braak, C. J. F. (1995). "Ordination." In: Data analysis in community and 

landscape ecology, R. H. G. Jongman, C. J. F. ter Braak, and O. F. R. v. 

Tongeren, eds., Cambridge University Press, New York, NY, 91-173. . 

ter Braak, C. J. F., and Smilauer, P. (1997). "Canoco for Windows ", Biometrics-

Plant Research International, Wageningen, The Netherlands. 

158 

G vj i; 
7] f] 7 / fy 7. / I 

0003190



ter Braak, C. J. F., and Verdonschot, P. F. M. (1995). "Canonical correspondence 

analysis and related multivariate methods in aquatic ecology." Aquatic 

Sciences - Research Across Boundaries, 57(3), 255. 

Trefry, J., and Metz, S. (1985). "A decline in lead transport by the Mississippi 

River." Science 230, 439-441. 

Turekian, K., and Wedepohl, K. (1961). "Distribution ofthe elements in some 

major units ofthe earth's cmst." Geological Society of America Bulletin, 

12, 175-192. 

USEPA. (1995). "National water quality inventory; 1994 Report to Congress." 

Environmental Protection Agency, Water planning division, Washington, 

DC. 

USEPA. (2000). "Ambient water quality criteria recommendations: Information 

supporting the development of state and tribal nutrient criteria for rivers 

and streams in nutrient ecoregion III." USEPA, Office of Water. 

Wong, K. M., Strecker, E. W., and Stenstrom, M. K. (1997). "GIS to Estimate 

Storm-water Pollutant Mass Loadings." Journal of Environmental 

Engineering, August 1997, 737-745. 

159 

9 fi fi 7 ; P Z ; I 

0003191



CHAPTER 4- ESTIMATION OF ANNUAL LOAIDNGS OF METALS, 

NUTRIENTS, AND SOLIDS FROM NATURAL CATCHMENTS IN 

SOUTHERN CALIFORNIA 
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Abstract 

Coastal watersheds of southern Califomia are some ofthe most highly urbanized 

areas in the United States. Continumg urbanization ofthe watersheds affects 

water quality, so considerable efforts have been made to assess and manage water 

quality in the urban watersheds. Most previous assessments have focused 

primarily on the evaluation of anthropogenic sources of constituents of concern. 

However, the majority of coastal watersheds contain considerable areas of open 

lands, with much ofthe upper watershed area being open and primarily natural. 

Therefore, it is important to evaluate the contribution ofthe relatively natural 

environments to water quality because both natural processes and anthropogenic 

activities will ultimately affect water quality in downstream receiving waters. 

This study estimated annual loadings of metals, nutrients, and solids from natural 

streams in southern California and compared the storm-flow load with the non-

storm-flow load. Annual load estimation is derived from the flow and 

concentration data; thus, uncertainty that may reside in these flow and 

concentration data could result in uncertainty in the estimation of loadings. The 

limited availability of flow data for natural streams was the major issue in the load 

estimation for the natural systems. The water quality data were also not widely 

available for natural streams. Nonetheless, the results ofthis study yielded 

several conclusions regarding annual loadings of metals, nutrients, and solids 

from natural landscape. The non-storm flow accounts for more than half of the 
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annual discharges in the natural streams. The considerable portion of annual 

loadings was also resulted by the non-storm flow. Especially, annual loads for 

arsenic, cadmium, selenium, total organic carbons, orthophosphate, and total 

dissolved solids were largely contributed by the non-storm flow. For chromium, 

iron, lead, nickel, zinc, ammonia, and total suspended solids the dominant portion 

of annual loading was, however, from the storm flow. Considering the area of 

watersheds both the storm and non-storm loadings from the natural watersheds 

were significantly low compared with those from the urban systems. Results of 

this study may be helpful to environmental managers by providing estimates of 

annual flux from natural areas that can be used in TMDLs to assign reasonable 

contribution from natural areas. 
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1. Introduction 

Coastal watersheds throughout the country are some ofthe most highly 

urbanized areas. Continuing urbanization of these watersheds affects water 

quality by increasing the amount of impervious area and changing the natural 

drainage system, as well as increasing anthropogenic inputs of pollutants 

(Roesner and Bledsoe 2003; Santa Monica Bay Restoration Project 1994; USEPA 

1993). Because ofthe human and ecological health concerns, and the associated 

regulatory attention, a considerable effort has been made to assess and manage 

water quality in urban watersheds. Most previous assessments have focused 

primarily on the evaluation of anthropogenic sources of constituents of concern. 

However, most coastal watersheds contain considerable areas of open lands and in 

many watersheds, the upper portions are primarily natural. For example, in 

southern California, the natural areas in two densely populated watersheds, the 

Los Angeles River watershed and the Malibu Creek watershed, account for 

approximately 43% and 85% of each watershed, respectively (County of Los 

Angeles 2004). These natural areas could be significant sources for metals, 

nutrients and solids (Horowitz and Elrick 1987; Trefry and Metz 1985; Turekian 

and Wedepohl 1961). To evaluate the relative extent of anthropogenic activities, 

it is essential to assess the contribution ofthe relatively natural environments 

because both natural processes and anthropogenic activities will ultimately affect 

water quality in downstream receiving waters. 
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The contribution of undeveloped natural watersheds to overall pollutant 

loading depends on factors such as vegetation, atmospheric deposition, biological 

activity in soils, and weathering of soils and bedrocks (Horowitz and Elrick 1987; 

Trefry and Metz 1985; Turekian and Wedepohl 1961). For example, watersheds 

that are underlain by either marine shale or marine volcanic rocks are typically 

enriched in phosphoms and can be a natural source of phosphoms to receiving 

waters (Clark et al. 2000). Similarly, suspended solids can be produced from 

natural weathering and erosion of soil in natural areas. In southern California, 

high selenium concentrations in the San Diego Creek watershed was found to be 

caused by selenium-enriched groundwater discharge derived from the weathering 

of selenium-high Cretaceous marine sediments in the watershed (Hibbs and Lee 

2000). In addition, atmospheric deposition can introduce sulfur, nitrogen, base 

cations, and acidity to relatively pristine watersheds (Likens et al. 1996). 

Ranges of concentrations of water quality constituent from natural areas 

that were documented in the prior chapters (Chapter 2 and Chapter 3) provide 

valuable understanding on natural background water quality in southern 

California's coastal watersheds. However, estimates of watershed loading are 

required for many regulatory and management programs. For example, a number 

of water quality regulations (e.g. TMDLs) are based on daily or annual pollutant 

loads rather than on concentration. Furthermore, evaluation ofthe overall 

contribution of natural areas to total watershed loading requires estimates of 
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annual loading based on measured concentrations from natural areas combined 

with long-term flow data. 

Annual loading estimates should account for constituent contributions 

during both wet (storm) and dry (non-storm) periods. Unfortunately, existing 

ambient water quality monitoring studies often collect concentration data from 

natural areas only during dry weather, with only wet weather flow, not 

concentration data, being measured. Seldom are there sufficient flow and water 

chemistry data during both wet and dry seasons to fully estimate annual loading 

(Chapter 1.3. Present Conditions). Lack of distinct wet- and dry-weather data is 

particularly problematic in semi-arid climates, such as southern California. 

Chapters 2 and 3 indicated that most of constituent concentrations from natural 

areas during wet weather condition were about one order of magnitude higher 

than those during dry weather condition (Chapter 2 and 3 Table 3). However, 

non-storm flow can constitute a significant portion ofthe total annual flow, 

especially during years with low rainfall. As a result, dry weather loading has the 

potential to be a substantial component ofthe total annual constituent load. In 

southern California's developed watersheds, dry-weather metal load has been 

shown to constitute from a minor to an appreciable portion of total annual load 

(McPherson et al. 2002; Stein et al. 2003; Stein and Tiefenthaier 2005). For 

example, McPherson et al (2002) reported that dry-weather load contributed 8-

42% ofthe total annual metal load in the Ballona Creek watershed near Los 
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Angeles, CA. Past studies ofthe relative contributions of dry vs. wet weather 

load have focused solely on developed/ urban watersheds (Duke et al. 1999; 

McPherson et al. 2005; McPherson et al. 2002). These prior studies lack 

information on wet- and dry-weather concentrations and sufficient flow data to 

fully estimate loading. 

This study estimated annual loadings of metals, nutrients, and solids from 

natural streams in southern California and compared the storm-originated load 

with the non-storm-originated load. The objectives ofthe study are: 1) to estimate 

annual flux and loading of metals, nutrients, and solids from a representative set 

of southern California's watersheds, 2) to compare the contribution to the total 

annual load of storm flow and non-storm flow, and 3) to compare the annual loads 

and fluxes from natural catchments with those from an urban developed 

catchment and other natural catchments. 

2. Materials and Methods 

2.1. Study sites 

Five natural streams in natural areas were selected to represent the 

diversity in the sizes of catchments, geology and land cover types, and flow 

conditions in southern Califomia (Figure 1). The study sites included three 

perennial streams and two intermittent streams whose catchment sizes ranged 

from 17 to 318 km2 (Table 1). Arroyo Seco, Sespe Creek, and Pirn Creek are 
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perennial streams, where USGS flow-monitoring gauging stations are located. 

Santiago Creek, and Tenaja Creek are intermittent streams that flow only from the 

winter through the late summer, depending on the amount of rainfall in the 

preceding winter. 

2.2. Flowdatafrom USGS gaging stations 

For the three gauged systems, daily average flows for the 1994-2004 water 

years were downloaded from the USGS website 

(http://waterdata.usgs.gov/ca/nwis/sw). This ten-year period contains dry, wet, 

and moderate years, and is, therefore, representative ofthe expected range of 

rainfall conditions. Flow data for the 2004 water year for Pirn Creek and the 1998 

and 2001 water years for Sespe Creek were unavailable. Flow data for the 2005 

and 2006 water years were not available yet due to incomplete data quality checks 

by USGS. 

2.3. Flow monitoring using water- level loggers 

At the two ungauged intermittent streams, we installed pressure 

transducers to measure water surface elevation (i.e. level). Water level was 

monitored every 15 minutes during the 8-month study period from December 

2005 through July 2006 using Hobo® model U20-001-0I water level logger 

(Onset Computer, Bourne, MA). Two water level loggers were deployed at each 
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site. One was installed above the water level to measure atmospheric pressure 

and the other was installed under water level to measure combined pressure of 

atmospheric and water pressures. The water pressure was computed by 

subtracting the atmospheric pressure from the combined pressure. Water level 

was calculated based on the temperature logged with the pressure. Water level 

data were converted to flow using flow rating curves that were obtained from 

previous sampling events conducted during the dry and wet seasons of 2004 

through 2006 (Chapters 2 and 3). Separate rating curves for dry and wet weather 

flows were obtained. A rating curve with the highest correlation coefficient 

among possible linear or non-linear regressions was selected to convert a water 

level into flow for each site. 

2.4. Storm flow separation from non-storm flow 

In this study storm flow was defined as rainfall-induced flow and non-

storm flow was defined the rest of flow during both dry and wet weather. Storm 

flow was separated from non-storms flow using the following steps: First, A Xi, 

the difference of flow between two data points was computed according to. 

X i - X i . , = t k X i (1) 

where: X , is flow at time /'. Second, the beginning of each storm event was 

defined for a time when AXj changed from zero or a negative value to a positive 
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value with A Xf that is more than 60% of X /. The 60% criterion was set to 

exclude the increase of flow due to the natural fluctuation of base flow (Hatje et 

al. 2001). Third, a peak flow point was identified as a time just before A Â  turned 

negative. Last, the end of each storm event was defined as Ti after the peak flow 

occurred, when the A Xj was negative and the flow reduced to 50% of peak flow. 

If A Xj became zero or positive before it dropped to the 50% of peak flow, a time 

ofthe last negative A Xj was assigned as the end ofthe stormevent. 

Storm flows and non-storm flows were separately summed for the total 

discharge volume ofthe storm flow and the total discharge volume ofthe non-

storm flow for each water year. 

2.5. Water quality data 

Water quality data for metals, nutrients, and solids (Table 2) were 

obtained from a related study conducted from December 2004 through June 2006 

(Chapters 2 and 3), when water quality samples of both storm water and non-

storm water were collected. The wet-weather concentrations are flow-weighted 

event mean concentrations (FWMC) that were computed according to 

tC'F. 
FWMC = -^ (2) 

tF, 
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where FWMC = Flow-weighted event mean concentration for a particular storm; 

C, = individual mnoff sample concentration of ith sample; F/ = instantaneous flow 

at the time of ith sample; and n=Number of samples per event. The dry-weather 

concentrations are mean concentrations of three sampling events over a two-year 

period for each study site. Samples were collected as composite grab samples, 

with equivalent volumes collected from three different points across the stream 

(approximately 10, 50, and 90% distance across). A replicate water sample was 

collected in the same way 10 minutes after completion ofthe initial water 

sampling. 

2.6. Estimation of loads and fluxes 

Load for each water quality constituent was estimated according to 

W ^ . C m ^ Q j . K (3) 

where W= load (mt or kg); Cm = FWMC for storm-flow load or mean 

concentration for non-storm-flow load (mg/L or ug/L); gy=total discharge volume 

(m3)16; and K = unit conversion factor of IO6. 

Loadings were separately calculated based on storm volume and non-

storm volume. A total of annual load for each water year was obtained by 

summing the storm load and non-storm load. A flux for each site was computed 

16 The total discharge volume was flow (m3/sec) multiplied by time (sec). 
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from a load divided by the size of drainage area in order to account for differences 

in catchment size. 

3. Results 

3.1. Flow and discharge volume 

Three ofthe five streams studied flowed all year; Arroyo Seco, Sespe 

Creek, and Pirn Creek. Santiago Creek and Tenaja Creek flowed until between 

mid-July and mid-August 2006 before drying up. Rating curves that were used in 

the conversion of water level into flows at the water-level logged sites, Santiago 

Creek and Tenaja Creek, are shown in Figure 2. 

The average storm flow in the perennial streams was 10.27 mVsec, which 

was two orders of magnitude greater than the average non-storm flow at the 

perennial streams (1.37 m3/sec). The difference between average storm and non-

storm flow was much smaller at the intermittent streams, approximately one order 

of magnitude, than at the perennial streams (Table 3). 

The relative volume discharged during the storm vs. non-storm periods 

varied largely based on whether the stream was perennial or intermittent. The 

annual storm discharge at the intermittent streams (Santiago Creek and Tenaja 

Creek) was more than double the annual non-storm discharge due to the lack of 

flow from late summer through the fall (Table 3). While, percent differences in 
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total annual discharge volume were smaller among the perennial streams than 

between the intermittent streams. 

Percent differences between storm and non-storm discharge volumes at 

perennial streams were greater in years with less overall discharge, which were 

dry years (1999-2004) (Figure 3). This implies that the contribution ofthe non-

storm flow to annual discharge volume becomes more important in dry years. 

The annual discharge volume of non-storm flow was larger than the annual 

discharge volume of storm flow from 1995 through 2004 at Arroyo Seco and Pirn 

Creek. The storm and non-storm volumes were similar at Sespe Creek except in 

the water year of 1995 (Figure 3). 

3. 2. Average annual fluxes 

Average annual fluxes of five natural streams for metals (except iron) 

ranged from tens to hundreds of grams/year km2. Nutrient fluxes varied largely. 

Ammonia was at one digit level, orthophosphate and total phosphoms were one to 

two digits, and other nutrients were two to three or two to four digits (kg/year 

km2). The median, minimum, and maximum values for each constituent are 

summarized in Table 4. 

Storm flow contributed the majority of annual fluxes for most of 

constituents (Figure 4). Total suspended solids were almost entirely derived from 

storm mnoff. However, a substantial portion of arsenic and TOC (60-70%) and 
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cadmium, selenium, DOC, TOC, OP, TP, and TDS (40%-50%) were derived 

from non-storm flow. For nutrients, a substantial portion of total annual flux was 

contributed by non-storm flows. More than half of the annual flux of TOC and 

TDS came from non-storm flow. 

3.3. Annual loads andfluxesfor each stream 

In the intermittent streams, storm flow was a major source for most 

metals, all nutrients, and solids (Table 5 and 6). More than 97% of total 

suspended solids load was contributed by storm flow. In perennial streams, even 

though the annual non-storm discharge accounted for more than half of the total 

annual discharge, a greater portion ofthe annual load was contributed by the 

storm flow because of high TSS concentrations in the storm flow. Non-storm 

flow contributed more to annual loads of metals at perennial streams than at the 

intermittent streams. For instance, the non-storm flow produced 53 to 82 % for 

cadmium at the perennial streams, while, the non-storm flow produced 10 to 21% 

for cadmium at the intermittent streams. 

Annual flux was generally lower at the intermittent streams than at the 

perennial streams (Table 7). This mainly resulted from differences in the total 

annual discharge volume. In addition, the annual fluxes at Santiago Creek and 

Tenaja Creek were derived from the annual loads of only eight months from 

December 2005 through July 2006 because the streams dried up in July 2006, yet 
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the annual fluxes at Arroyo Seco, Pirn Creek, and Sespe Creek were derived from 

the annual loads ofthe entire year of 12 months. 

4. Discussion 

Annual flux rates were smaller at natural streams in natural catchments 

than in developed catchments in southern California (Table 7). This difference 

can be illustrated by comparing our results to data from the Ballona Creek 

catchment. Ballona Creek is located in southern Califomia and includes a 

significant portion ofthe City of Los Angeles, Califomia. Approximately 85% of 

the 330km2 catchment is covered by urban land uses (Wong et al. 1997). Annual 

loads of chromium, copper, lead, nickel, zinc, and total suspended solids, which 

were converted into flux values for the Ballona Creek watershed, were based on 

the values presented in studies by McPherson et al. (2005) and Tiefenthaier et al. 

(in review). Annual fluxes of chromium, copper, lead, nickel, and zinc were one 

to two orders of magnitude higher at Ballona Creek than at natural streams. The 

fluxes of total suspended solids (TSS) at the natural sites were one to two orders 

of magnitude higher at Pirn Creek and Sespe Creek than that at Ballona Creek. 

This can be expected due to erosion of soil from open areas in the natural 

catchments. Unlike urban catchments with larger impervious area and concrete-

bottom channels, the five natural catchments are open lands that can contribute 

large amounts of TSS. In addition, in-channel erosion in natural streams, which 
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can be a substantial source of TSS (Pons 2003), does not occur in concrete lined 

channels such as Ballona Creek. 

In the overall catchment context, natural streams natural catchment 

contribute proportionately less ofthe total annual catchment load to the receiving 

waters than would be expected based solely on catchment area. For example, 

Arroyo Seco is one of subwatersheds the Los Angeles River catchment. It 

occupies about 2% ofthe Los Angeles River catchment. Approximately 2,300kg 

of copper, 1,150kg of lead, 11,550kg of zinc are discharged from the mouth ofthe 

Los Angeles River watershed annually (Tiefenthaier et al. in review). According 

to the estimates ofthis study, Arroyo Seco contributed less than 0.4% ofthe total 

annual load of copper, lead, and zinc in the Los Angeles watershed. 

Watershed geology has been shown to be a major factor that influences 

constituent concentrations (and hence loads) from natural catchments (Chapter 2 

and 3). Flux of total suspended solids from Sespe and Pirn Creeks are two to 

three orders of magnitude larger than those at other streams. The dominant 

geologic type of both Piru Creek and Sespe Creek is a sedimentary rock, which 

can be more easily eroded and can discharge more suspended solids into the water 

than igneous rock. The dominant geologic type of Arroyo Seco is igneous. The 

flux of TSS at Arroyo Seco is only 4.75mt/year km2, which is less than 0.5%* of 

the flux at Sespe Creek. The difference in the geologic types also explains that 

the low concentration of TSS at Arroyo Seco during the dry weather compared 
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with those at Pirn Creek and Sespe Creek (Table 3). In addition to the geologic 

types, the magnitude of storm flow at Sespe Creek and Pirn Creek were five times 

larger than that at Arroyo Seco. The effect of local geology and hydrology may 

also explain the higher nutrient fluxes observed in the natural streams in this study 

compared to nation-wide averages reported from a study by Clark and others 

(2000). Clark and others' study reported total annual loading of nutrients from 85 

natural stream basins across the United States, with a median annual basin flux of 

ammonia, total nitrogen, orthophosphate, and total phosphoms of 8.1, 86, 2.8, and 

8.5kg/km2, respectively (Table 7). Nutrient fluxes were similar to the median 

values of Clark and other study in most cases except total nitrogen. Total annual 

fluxes of total nitrogen at all sites except Tenaja Creek were higher than the 

median value in Clark and other's study. Especially the flux of total nitrogen at 

Santiago Creek was more than five-fold higher than Clark and others' value. This 

study did not separate the possible contribution by atmospheric deposition from 

natural loadings, thus, this high total nitrogen may be due to higher nitrogen 

deposition rate in southern California than a nation-wide average rate 

(Bytnerowicz and Fenn 1996; Fenn et al. 2003; Fenn and Kiefer 1999). 

The contribution of dry weather load was proportionately smaller in 

natural areas than in developed watersheds. Dry season load in the urbanized 

Ballona Creek watershed accounted for 54, 19, 33, and 44 % for chromium, 

copper, lead, and nickel, respectively (McPherson et al. 2002). In contrast, dry 
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season load in the natural streams accounted for 7.6, 16.3, 4.1, and 21.0% of total 

annual chromium, copper, lead, and nickel, respectively. Considering the 

relatively smaller contribution ofthe dry weather flow to the total annual 

discharge volume in Ballona Creek, which ranged from 9 to 25%, the proportional 

contribution of dry-weather loadings in Ballona Creek was considerably higher 

than that in the natural streams, where more than half of the total discharged was 

derived from the non-storm flow. This difference likely results from the fact that 

dry weather flow (and loading) in urban watersheds in comprised almost entirely 

of urban mnoff that continually washes pollutants off of developed surfaces. 

Estimated differences between storm and non-storm flux could be 

influenced by two factors. First, the estimation of storm-flow loading is directly 

dependent on how to identify and to separate storm flow from non-storm flow. 

The estimation of storm-flow loadings is directly dependent on how to treat the 

prolonged tail part of storm hydrographs in the natural streams. For this study, 

the end of storm was defined as the 50% value ofthe peak flow. The degrees to 

which the choice ofthe 50% criterion influences general conclusions about the 

annual loadings was examined by estimating annual loadings with the 25% value 

ofthe peak flow. The mean total annual days with storm flow increased from 12, 

19, and 20 days to 16, 37, and 43 days at Sespe Creek, Pirn Creek, and Arroyo 

Seco, respectively, when the 25% criterion was applied instead ofthe 50%. The 
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change in the number of storm-days is more dramatic in wet years such as 1994 

and 1998 due to their prolonged high flow during the spring and the summer. For 

instance, the application ofthe 25% criterion increased the storm-flow days for 

the water year of 1998 at Arroyo Seco more than 100% from 46 to 104 days. This 

increase ofthe storm flow days translated to an increase ofthe total annual 

discharge volume of storm flow by 46, 25, and 9% at Arroyo Seco, Pirn Creek, 

and Sespe Creek, respectively. In terms of changes in loading, storm-flow loads 

of total nitrogen increased from 43 to 54 mt/year and total suspended solids from 

100,453 to 124,948 mt/year in Pirn Creek. Constituents that were mainly 

contributed by the non-storm flow decreased due to the decrease ofthe total 

discharge volume ofthe non-storm flow. The non-storm load of total phosphoms 

at Arroyo Seco decreased from 40kg/year to 27kg/year with the 25% criterion. 

The increase in storm-flow load resulted in increase in total annual load for 

constituents that were contributed primarily from storm flow, yet decrease in total 

annual load for constituents that were contributed primarily from non-storm flow. 

For instance, the total annual load of total nitrogen at Arroyo Seco increased from 

9.69 to 14.93 mt/year. Meanwhile the total annual load ofthe total phosphoms of 

which 88% was contributed by non-storm flow decreased from 0.22 to 0.135 

mt/year. 

Second, distribution of constituents between dissolved phase and 

particulate flow may also influence differences in loadings between storm flow 
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and non-storm flow. More than 60% ofthe annual load for cadmium and 

selenium were derived from the non-storm flow at the perennial streams. The 

higher occurrence of these metals in the non-storm flow may be correlated with 

the distribution ofthe metals between a dissolved phase and a particulate phase. 

Arsenic and selenium exist mainly in dissolved phase in storm flow (Chapter 3 

Figure 4). A considerable number of samples show more than 100 times higher 

dissolved concentrations than particulate concentrations for these metals. This 

indicates that loading of arsenic and selenium depends less on levels of total 

suspended solids, and can occur at relatively high levels in non-storm flow. Other 

metals exist either mainly in particulate phase or in both phases in storm flows. 

Thus, the level of total suspended solids directly affects the levels of these 

particle-bound metals and partially determines the contribution ofthe non-storm 

flow to the total annual loadings. For example, lead and zinc were found mostly 

in particulate phase in the storm flow, which contributed 85 to 98% ofthe annual 

load. The contribution of storm flow to zinc load mirrors the high level of total 

suspended solids. In addition, higher particle-bound constituents are more easily 

mobilized during storms; therefore, a high proportion of particulate-bound metals 

occur during storms. 

In this study, the distribution of metals between dissolved and particulate 

phases in non-storm flow was not measured. However, metals in urban non-storm 

flow occur predominantly in the dissolved phase, partially due to low 
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concentrations of total suspended solids (McPherson et al. 2002; Stein and 

Ackerman In press). Preliminary data collected in the San Gabriel Watershed 

(Bernstein et al., in prep) suggest that this pattern is also tme in natural streams. 

Therefore, it is reasonable to assume that the distribution of metals loading 

between storm and non-storm conditions in natural systems is largely a function 

ofthe particle dynamics of each particular metal. 

From a management perspective, there are several implications ofthis 

work. First, flux rates from natural areas are one to two orders of magnitude 

lower than in developed watersheds, and constituent flux tends to be 

proportionately smaller than expected based on watershed size. Therefore, 

control ofthis source would likely provide little overall benefit to downstream 

receiving waters. More significantly, substantial portions ofthe total annual load 

may occur during non-storm conditions and the difference between developed and 

natural watersheds is greater during non-storm seasons than during storm seasons. 

This suggests that management of non-storm loading in developed watersheds has 

the potential to provide proportionately greater benefit than management of storm 

water with respect to remediation toward baseline conditions. Furthermore, 

because non-storm loads occur predominantly in the dissolved phases, and are 

hence more bioavaliable, their control may provide a relatively larger 

environmental benefit. 
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TABLE 4. RANGES OF AVERAGE ANNUAL FLUXES FOR METALS, NUTRIENTS, AND 
SOLIDS IN FIVE NATURAL STREAMS 

Arsenic 

Cadmium 

I Chromium 

Copper 

Iron 

Lead 

Nickel 

Selenium 

Zinc 

Ammonia 

Total Nitrogen 

Dissolved Organic 
Carbon 

Total Organic 
Carbon 

Orthophosphate 

Total Phosphorus 

Total Dissolved 
Solids 

Total Suspended 
Solids 

Unit 

g/year km2 

kg/year km2 

mt/year km2 

Median 

150 

14 

127 

202 

103,823 

46 

150 

65 

451 

2 

103 

377 

554 

4 

6 

39 

5 

Minimum 

24 

6 

67 

54 

65,691 

34 

34 

19 

292 

1 

38 

198 

184 

2 

4 

12 

4 

Maximum 

206 

53 

319 

213 

222,316 

102 

220 

539 

667 

7 

445 

1,712 

1,766 

11 

28 

192 

1154 
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5 2:S 

— r- oo : o . 
r- o ( - ^ 
^ d - * ! ^ 

^ 22 K «=>: 
^: ^ -; ^ 

^ S 5 . * 
o © 

oo 
d 0 -

tf! 

to • o 

i < 
i2-

m os 2 vo 
^ oo J • ^ j 

(N OS I <N 

P- O ^ i wi 

d O C9 I 0 0 

CN ^ « i ^ 
gv ^ 2 i o ; r~ m ~ 3 r^ 

SD VO Oo 

<=! " J ; o ; -

(N so ao \ Oo 
^ ^ — : -H 
— O r» j »N 

^ £ ON ; - , 
d d o l ^ 

? s; s 
— ~ r i 

9 fi fi 7 ; P c ; 

0003217



t 

15 c 2 

^ 1 

— d 

3 3 « 
r o i n 
Tf Tf 
P - 00 s 

— ro m 
O — — 9o 

- g « ^ 
<N «.• m fN ^ f S " ^ 

R S 8 S 
oo 

«i-l f N 
o o 
d d = :ss 

Ii . 

5 s-i 
i l l 

— O J i - A 

P — — 

i2; 

I ^ I 
u*> "^r »n 

P - OS fN t ; 

•* ^ « 2 
o o - ^ 

S F 5i 
VC ^ ? ? 
"> r s (N 

2 S (N WO 2 -
P - Tf "•. •sj-
oo UO S > 
Tf v o ^ U-, 

fN m 
f N f N 

d d 

-o o 

2 T 

- I 

— r o —' Cs 
t wo t ^ 
p- - t— _ • 
Tf — T t C5 

OO — O 
r - wi Os - ^ 
SO r^i Vi ^ 
OO Tf I-~ - ^ 
— w-i ON P-. 
— ro Tf 

s s s * 

5̂  

O s o — " S 
P-; (N f*J —-

wS rf r i ^ 
- — r^ > 

T f f N 

< * <>i ^ 

r~- r n « N t-; 

o o o ,S 

•s 

8. 

i < 

5-5 s « 

so O vc , " N . 
— r o T t ; U-, 
^ (N V© fy/ 

^ f N ^ 

^O uo >— ^ v 
- ; UO t - ; VQ 
P^ rs] OS «N 

m — 3 O i 

P- ro 2 ^ 

2 o i * 

P- X t -

9 S 9 

© 1 9 ! 

os TJ- M r̂ . 
oo — O • 
~ ~ ^ Zi 
f N — f n ^ 

p^ — 
m — 
d d 

g § 2£ ^ 
0 0 0 * 0 

^ OS S ^ 

^ ^ ^ ^ 
— I- Ô  <N 
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CHAPTER 5 - CONCLUSIONS 
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Ever-increasing urban development in southern California coastal 

watersheds has resulted in significant issues with their water quality. More than 

100 waters in southern California were designated as impaired for their beneficial 

uses by the Clean Water Act 303 (d). However, we currently have no basis for 

differentiating water quality problems from natural variability. Higher levels of 

naturally occurring constituents observed in water do not automatically indicate 

that the water is polluted with the constituents without knowing the natural 

background water levels. This study presents that natural background water 

quality in southern California and environmental factors to the water quality. The 

results ofthis study yielded seven important conclusions; 

• Concentrations in natural catchments are typically between one to two 

orders of magnitude lower than in developed watersheds. 

• Wet weather fluxes of nutrients and TSS in natural catchments are not 

significantly different from those in developed catchments. 

• Differences between natural and developed catchments are greater in dry 

weather than in wet weather. 

• Dry weather loading can be a substantial portion of total annual load in 

natural catchments. 

• Concentration and load peak later in a storm in natural catchments than in 

developed catchments and concentrations and loads spread out widely 

over the course of a storm. 
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• Metal concentrations in natural catchments are below existing water 

quality standards in both dry and wet weather 

• Dry weather nutrient concentrations in natural catchments are lower, while 

wet-weather total nitrogen concentrations are higher than the EPA 

proposed nutrient criteria. 

• Catchments underlain by sedimentary rock generally produce higher 

constituent concentrations than those underlain by igneous rock 

• This study produces regionally applicable flux estimates for natural 

catchments during both storm and non-storm conditions. 

L Estimates of natural background water quality 

Results ofthis study may be used by water quality managers and 

regulators to estimate background levels of metals, nutrients, and solids in surface 

water. The study shows that TSS concentrations in natural catchments are not 

different from those in developed catchments, which indicates that natural areas 

may be a substantial source of sediment to downstream areas. This finding 

suggests an important point on sediment in water, which is often blamed for 

degenerating benthic environments. In southern Califomia, a number of 

watersheds are listed as impaired due to sediment and they are subject to sediment 
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TMDL17 (State Water Resources Control Board 2003). The high level of TSS in 

natural catchments implies that significant amounts of sediment in the watersheds 

can be contributed by natural sources and a few of these watersheds may have to 

be taken off the list. This study also shows that natural background 

concentrations of metals in dry and wet weather are lower than the CTR 

standards. This implies that aquatic lives in southern California's watersheds may 

require lower levels of metals than the levels that are simply non-toxic to them. 

The CTR standards have been considered as a baseline for developing metal 

TMDLs. To assure the protection of sensitive lives such as endangered and 

threatened species more rigid baselines than the CTR, such as findings ofthis 

study, should be used for the development ofthe TMDLs. 

Ranges of concentrations found in natural streams may be used to 

establish targets for basin planning or other water quality objectives. In terms of 

natural loading of metals, nutrients, and solids, the flux estimates from this study 

could be used to estimate the contribution of natural catchments to overall 

watershed load throughout the southern Califomia region. Because the sampling 

sites are representative ofthe major geologic and natural land cover settings ofthe 

region, they can be used to estimate regional or watershed specific loading from 

17 Under Section 303(d) ofthe 1972 Clean Water Act, states, territories and authorized tribes are 
required to develop a list of water quality limited segments. These waters on the list do not meet 
water quality standards, even after point sources of pollution have installed the minimum required 
levels of pollution control technology. The law requires that these jurisdictions establish priority 
rankings for water on the lists and develop action plans, called as Total Maximum Daily Loads 
(TMDL), to improve water quality. 
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natural catchments. For example, in the Malibu Creek watershed, natural sources 

of selenium are a management concern. Based on the results ofthis study, the 

flux of selenium during wet weather ranged from 0.3 (lower 95% confidence 

limit) to 1.8 g/stormevent- km2 (upper 95% confidence limit). The area of Malibu 

Creek watershed is 285 km2, and approximately 85% (241 km2) is natural. 

Therefore, the event-based wet-weather load of selenium from the natural area in 

the Malibu Creek watershed can range from 2.4 to 36.2 g per storm event. 

More precise estimates of watershed loading for a storm could be obtained 

by using the storm event mean concentrations (EMCs) in static or dynamic 

watershed models that account for rainfall mnoff rates and antecedent dry 

conditions. Such models can be used to simulate water quality loading under a 

range of rainfall conditions, based on expected constituent concentrations in land 

use washoff. Previously, concentrations assigned to washoff from natural 

catchments were derived from either open space in developed catchments or 

natural catchments from other regions. The flow-weighted mean concentrations 

ofthis study provide relevant background water quality concentrations for the 

southern California region. 

Annual dry weather loading from natural catchments can be estimated by 

extrapolating the daily flux rates provided by this study over the number of non-

storm days during the year. For example, the selenium flux ranged from 

0.41g/km2 day to 0.84g/km2 day and the average of dry days in the Great Los 
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Angeles is 301. Thus, dry weather loading of selenium in the Malibu Creek 

watershed would be expected to range from 30 and 61 kg/year. Total annual 

loading from natural catchments should account for contributions during both the 

wet and dry seasons. 

Natural catchments in this study are relatively small because few large 

watersheds remain natural in the coastal region of southern Califomia. In general, 

concentrations would be expected to vary with increasing catchment size due to 

loss processes that reduce nutrient mass as it travels downstream through stream 

channels (Alexander et al. 2000; Peterson et al. 2001). However, in this study no 

significant difference of natural background concentrations among catchments 

with different size was observed. This allows extrapolating the results ofthis 

study to natural background water quality for other larger or smaller developed 

watersheds. 

2, Geology-specific loadings 

Geology was shown to be the dominant factor that influenced the natural 

background water quality in this study. Most constituents were at higher levels in 

catchments underlain by sedimentary geologic material than in catchments 

underlain by igneous geologic material for both dry weather and wet weather. 

Geology-specific background water quality may provide more precise estimation 

of natural loadings, which can account for the potential variation among 
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watersheds due to different geology types. If geologic information is obtained for 

natural catchments in a watershed of interest, average concentrations for each 

geology types can be used to estimate loadings from the natural catchments with 

different geologic types. For instance, each Malibu Creek subwatershed consists 

of different proportions of igneous and sedimentary rocks. The upper part ofthe 

watershed, which is north of Highway 101, is primarily sedimentary, but the 

middle and bottom parts ofthe watershed, which consists of Lake Sherwood 

subwatershed, Triunfo Canyon subwatershed, and Monte Nido, contain both 

geologic types. Thus, assigning the geology specific background concentrations 

may provide estimates that can reflect the mix of geologic conditions in the 

Malibu Creek watershed. 

3. Dry weather vs. wet weather 

In this study, concentrations of arsenic, selenium, dissolved organic 

carbon, total organic carbon, total phosphoms, and total dissolved solids were 

higher during the dry weather than during the wet weather. This resulted in the 

dry-weather flow comprising a larger proportion ofthe loadings than the storm 

flow for many constituents in natural watersheds. Knowledge ofthe relative 

contribution of dry-weather vs. wet-weather loading helps to plan for efficient 

management strategies, since storm water is typically much more difficult to 

manage than non-storm flows. For example, storm water management focuses on 
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retention or detention, which can require commitment of large catchments. In 

contrast, management of non-storm (dry weather mnoff) focuses on treatment, 

diversion, infiltration, and source control. 
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APPENDIX I, Review of existing data of water quality monitoring 

1. Compilation of existing data sources 

A number of ambient water quality monitoring programs and studies have 

been carried out across southern Califomia to investigate impact of development 

on water quality. Most of these studies included water quality data in 

undeveloped areas as reference conditions. It is an important first step to compile 

these reference data and identify key data gaps in the existing databases. In 

addition, the data could provide guidelines for screening survey sites ofthe 

natural loadings project. The following monitoring programs were reviewed and 

summarized. 

• Surface Water Ambient Monitoring Program (SWAMP) 

• Environmental Monitoring and Assessment Program (EMAP) 

• UCLA-Los Angeles Regional Water Quality Control Board (RWQCB) 

study 

• Heal the Bay Stream Team Program Study 

• USGS Hydrologic Benchmark Network 

• USGS National Water Quality Assessment 

• Santa Barbara Coastal Long Term Ecological Research Project (SBC-

LTER) 
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• Water quality monitoring programs or/and bioassessment programs in 

local and state government agencies including U.S. Forest Service, 

RWQCB, Los Angeles, Orange, Ventura, San Diego, and San Bernardino 

counties and cities 

Existing monitoring programs with data that were relevant to investigation of 

natural stream conditions in southern Califomia were the SWAMP sampling 

conducted by the Los Angeles RWQCB, the EMAP sponsored by EPA Region 9, 

and the UCLA-Los Angeles RWQCB study, 'Environmental Monitoring and 

Bioassessment of Coastal Watersheds in Ventura and Los Angeles' sponsored by 

Los Angeles RWQCB. The other programs/studies did not contain usable data 

because either 1) they lacked sufficient water chemistry data, 2) the survey sites 

were not located in undeveloped areas, or 3) the sites were not located in southern 

California. Only data from the remaining studies were summarized and 

statistically analyzed. 

The SWAMP program is designed to assess the conditions of surface waters 

throughout the state of Califomia. The SWAMP water chemistry data obtained for 

this analysis were from the Santa Clara River watershed, and were collected from 

2001 through 2003. EMAP is designed to monitor and assess national status and 

trends of ecological resources. The data used for this analysis were from the 

EMAP Western Pilot Study. The EMAP water quality data were collected from 
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one-time samplings, carried out from 2000 through 2001. The UCLA-Los 

Angeles RWQCB study was carried out by UCLA during Fall 2001. The study 

included collection of water chemistry, physical, and biological data. The study 

contained relevant data from four reference sites. These three data sets contained 

concentrations for total suspended solids (TSS), dissolved organic carbon (DOC), 

total phosphorous (PTL), ammonium (NH4), sulfate (SO4), nitrate (NO3), total 

nitrogen (NTL), selenium (Se), and zinc (Zn). Four survey sites from SWAMP, 

five reference sites from the UCLA study, and forty-five sites from EMAP were 

located in undeveloped areas and contained water chemistry data (Table 1). 

2. Summary of existing water quality data 

2.1. Descriptive statistics 

Descriptive statistics for each relevant water-quality parameter collected 

from existing studies are shown in Table 2. Although all the surveyed streams 

were in natural conditions, the water quality data varied. For instance, sulfate 

concentrations varied from 17.7 to 16788.4 mg/L. The concentrations of 

selenium were relatively more consistent than other water quality parameters, 

with the standard deviation of 0.94. These variations may have been due to 

effects of different land covers and geological settings in the catchments draining 

to each sampling site. A number of previous studies have shown that land cover 

types and geology types have the potential to affect water quality (Goodwin 1996; 
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Johnes et al. 1996; Larsen 1988; Pfeifer et al. 2000). Therefore, the existing data 

were also analyzed to investigate effects of different land cover and geology on 

water quality. 

2.2. Impact of geology type and land cover type on water quality 

Geology type and land cover type for each survey site were identified by 

plotting each sampling site in a GIS geology map (California Division of Mines 

and Geology, 1962) and a land cover map from Coastal Change Analysis Program 

(CCAP) (National Oceanographic and Atmospheric Administration 2003) (Table 

3). Using the GIS-buffer zone technique, dominant types of geology and land 

cover within 1 km from each survey site was designated as a geology and a land 

cover. The data were analyzed to study the effect of geology and land cover on 

concentrations of total suspended solids (TSS), dissolved organic carbon (DOC), 

total phosphorous (PTL), ammonium (NH4), sulfate (SO4), nitrate (NO3), total 

nitrogen (NTL), selenium (Se), and zinc (Zn) in water. 

Two-way Analysis of Variance (ANOVA) with interaction was conducted 

to investigate effect of three types of geology and three types of land cover on 

nutrient and metal concentrations in water. Selenium levels in different geology 

types were significantly different (p <0.001). There was not a statistically 

significant interaction between landcover and geology. The effect of different 
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levels of geology on selenium did not depend on what level of landcover was 

present. (P = 0.154) (Table 4). 

To isolate which geologic type differed from the others, a pair-wise 

multiple comparison procedure, Bonferroni t-test, was performed. The results of 

this analysis indicated that selenium concentrations in catchments draining 

sedimentary rocks groups were significantly higher than those draining 

metamorphic and igneous rocks (p<0,05) (Table 5; Figure 1). 

Sulfate levels in water were significantly affected by geologic types (p = 

0.006), but not by landcover types. There was no statistically significant 

interaction between landcover and geology. Therefore the effect of different 

levels of geology on selenium did not depend on what level of landcover was 

present (P = 0.154) (Table 6). 

The sulfate concentrations in catchments draining sedimentary rocks was 

significantly higher from those draining metamorphic and igneous rocks and 

igneous rocks (p<0.05) (Table 7 and Figure 2). 

The high selenium in the sedimentary rocks group may have been due to 

the fact that the group contains selenium-high Cretaceous rocks, which account 

for 70% of seleniferous across the United States (Trelease 1942) as well as 

Miocene rocks, which could be also seleniferous (Presser et al. 1994). USGS 

studies (Piper and Isaacs 1995) showed that the Miocene Monterey Formation, 
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which is the major petroleum source rock in Califomia, is also seleniferous. The 

Miocene Monterey Formation is broadly distributed in the southern San Joaquin 

Valley, San Francisco Bay area, central Coast Ranges including the Santa Maria 

Basin, and Los Angeles. Survey sites for the three studies were located across 

southern Califomia, however, the sites whose geology types were sedimentary 

were dominantly in the Ventura County and Los Angeles basin area where soils 

were mainly sedimentary and potentially high in selenium. 

High sulfur concentration in the sedimentary rocks group did not accord 

with the fact that sulfur was mainly associated with volcanic rocks such as 

pumice. However, sulfur could also occur in sedimentary rocks and the 

correlation of a geology type to sulfur levels were not as strong as selenium 

(Doherty 1971). 

3. Conclusion 

The analysis ofthe existing data suggested that loadings from 

undeveloped catchments may have been influenced by geology types, however, 

the data analyzed here contain several critical limitations. First, the data 

reviewed here were collected from one-time sampling. The result from one-time 

sampling should not be extrapolated for an entire season or a year. Second, 

samplings were conducted as part of separate studies and were collected neither in 
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the same season nor in the same year. Third, samplings for some sites were 

conducted in dry season and for others in wet season. Third, the number of 

survey sites was not consistent across land cover and geologic types. For 

example, eleven of total twenty-three sites with the land cover of forest were in 

the sediment rocks group. In addition, not all land cover types paired with each 

geology type. Fourth, the methods to collect water samples were not consistent 

among the different studies. For example, a grab sampling method was used to 

collect the SWAMP data, while, a composite sampling method was used for the 

EMAP data. 

Although limited the review of existing databases indicated that natural 

land covers and geology may affect water quality in undeveloped areas. 

However, the existing data are neither sufficient nor consistent enough to estimate 

ranges of expected loadings from undeveloped waterbodies in southern 

California. The "Assessment Of Water Quality Loadings From Natural 

Landscapes" study is designed to overcome the limitations of existing data, by 

sampling a series of sites over both wet and dry seasons and comparing the 

resultant mnoff data to catchment characteristics, such as geology and land cover. 

The results ofthe study will allow a more precise estimation of background water 

quality in southern California. 
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Table 1. Sites with existing relevant data 

Water Quality Monitoring Program 

SWAMP 

RWQCBJJCLA Study 

EMAP (2000-2002) 

Number of site 

5 

4 

45 
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Table 2. Descriptive statistics of relevant water chemistry data from the existing 

water quality monitoring programs 

Parameter (mg/L) 

Size 

Missing 

Mean 

StdDev 

Std. Error 

Cl. of Mean 

Range 

Max 

Min 

Median 

25% 

75% 

Skewness 

Kurtosis 

K-S Dist. 

K-S Prob. 

Sum 

Sum of Squares 

TSS, Total s 

TSS 

54 

9 

4.663 

7.182 

1.071 

2.158 

35 

35,1 

0.1 

2.5 

1 

4.73 

3.007 

9.259 

0.281 

<0.001 

209.82 

3247.724 

>uspenc 

DOC 

54 

9 

2.026 

1.001 

0.149 

0.301 

3.97 

4.61 

0.64 

1.81 

1.348 

2.725 

0.734 

-0.139 

0.148 

0.014 

91.15 

228.702 

led soli( 

PTL 

54 

6 

39.515 

85.! 

12.283 

24,711 

566 

568 

2 

16.5 

8.5 

34.5 

5.433 

33.029 

0.33 

<0.001 

1896.7 

415325,23 

Is; DOC 

Sc{ug/L) 

52 

18 

0.719 

0.935 

0.16 

0.326 

4.035 

4.035 

0 

0.72 

0 

I 

1.838 

4.145 

0.264 

O.001 

24.454 

46.438 

:, Dissc 

NH4 

54 

0 

6.597 

38.996 

5.307 

10.644 

287.436 

287.446 

0.01 

0.585 

0.43 

0.93 

7.316 

53.67 

0.455 

O.OOI 

356.245 

82947.511 

Ived or 

S04 

54 

4 

3472,876 

4189,175 

592.439 

1190.55 

16770.72 

16788,42 

17.7 

1570.56 

257.13 

6299.3 

1.498 

1.88 

0.207 

O.001 

173643.809 

1462953771 

N03 

54 

4 

1079.777 

2129.563 

301.166 

605.215 

6948.5 

6948.5 

0 

3.925 

0 

588.6 

1.917 

2.345 

0.39 

O.001 

53988.845 

280512695 

NTL 

54 

6 

685.292 

1734.932 

250.416 

503.772 

8732 

8756 

24 

179.5 

110 

302.01 

4.044 

16.264 

0.404 

O.001 

32894 

164011393 

Zn 

54 

4 

5.06 

4.121 

0.583 

1.171 

15 

15 

0 

5 

1.9 

8 

0.633 

-0.461 

0.113 

0.1! 

253.02 

2112.48 

eanic carbon; PTL, Total 

phosphate; Se, Selenium; NH4, Ammonium; S04, Sulfate; N03, Nitrate; 

NTL, Total nitrogen; Zn, Zinc 

214 

/ P Z ; I 

0003246



Table 3. Survey sites with geology and land cover 

Land cover 

Forest 

Shrub 

Grassland 

Geology 

Igneous Rocks 

Metamorphic Rocks 

Sedimentary Rocks 

Igneous Rocks 

Metamorphic Rocks 

Sedimentary Rocks 

Igneous Rocks 

Metamorphic Rocks 

Sedimentary Rocks 

No. of sites 

3 

4 

11 

9 

9 

12 

2 

2 

2 

Total 

18 

30 

6 

Table 4. Two-way ANOVA analysis, effect of 3 land cover types and 3 geology 

types on selenium levels in water 

Source of Variation 

Landcover 

Geology 

Landcover x Geology 

Residual 

: Total 

DF 

2 

2 

4 

25 

33 

SS 

2.235 

11.139 

4.214 

14.369 

28.85 

MS 

1.117 

5.569 

1.054 

0.575 

0.874 

F 

1.944 

9.69 

1.833 

P 

0.164 

<0.001 

0.154 

*DF, degree of freedom; SS, sum of square; MS, mean square; F, fixed effect; P, 

probability 
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Table 5. Results ofthe pairwise multiple comparison procedures (Bonferroni t-

test) 

Comparison 

Sedimentary Rocks vs. Metamorphic 

Rocks 

Sedimentary Rocks vs. Igneous Rocks 

Igneous Rocks vs. Metamorphic Rocks 

Diffof 

Means 

1.429 

1.327 

1.02E-01 

t 

3.625 

3.697 

0.244 

P 

0.004 

0.003 

1 

PO.05 

Yes 

Yes 

No 

*Diff of Means, difference in means; t, t-test statistic value; P, probability 

Table 6. Two-way ANOVA analysis, effect of 3 land cover types and 3 geology 

types on sulfate levels in water 

Source of Variation 

Landcover 

Geology 

Landcover x Geology 

Residual 

Total 

DF 

2 

2 

4 

41 

49 

SS 

1E+07 

2E+08 

6E+06 

6E+08 

9E+08 

MS 

5E+06 

8E+07 

1E+06 

1E+07 

2E+07 

F 

0.358 

5.817 

0.103 

P 

0.701 

0.006 

0.981 
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Table 7. All pair wise multiple comparison procedures (Bonferroni t-test) 

Comparison 

Sedimentary Rocks vs. Metamorphic 

Rocks 

Sedimentary Rocks vs. Igneous Rocks 

Igneous Rocks vs. Metamorphic Rocks 

Diffof Means 

4580.77 

4540.423 

40.347 

t 

2.933 

2.833 

0.0239 

P 

0.016 

0.021 

1 

PO.050 

Yes 

Yes 

No 

*Diff of Means, difference in means; t, t-test statistic value; P, probability 
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Figure 1. Selenium levels in different geology types; thicker solid lines indicate 
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Table 1. a. Characterization of coastal watersheds by land use types; 
HUNAME=Hydrologic Unit Name, HANAME=Hydrologic Area Name, 
HSANAME = Hydrologic Sub-Area Name 

HUNAME , 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CALLEGUAS 

CARLSBAD 

CARLSBAD 

CARLSBAD 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

LOS ANGELES RIVER 

OTAY 

OTAY 

OTAY 

OTAY 

OTAY 

OTAY 

OTAY 

OTAY 

OTAY 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

PENASQUITOS 

HANAME 

Oxnard Plain 

Piru 

Pmi 

Pirn 

Piru 

Santa Paula 

Sanla Paula 

Sespe 

Sespe 

Upper Santa Clara 

Upper Santa Clara 

Upper Santa Clara 

Upper Santa Clara 

Upper Santa Clara 

Escondido Creek 

Escondido Creek 

Escondido Creek 

Los Angeles 

Raymond 

Raymond 

Raymond 

San Fernando 

San Fernando 

San Fernando 

San Fernando 

San Fernando 

Coronado 

Dulzura 

Dulzura 

Dulzura 

Dulzura 

Dulzura 

Dulzura 

Dulzura 

Otay Valley 

Fiesta Island 

Miramar 

Miramar Reservoir 

Mission Bay 

Poway 

Scripps 

Tecolole 

Vacation isle 

HSANAME 

Oxnard Plain 

Hungry Valley 

Santa Felicia 

Stauffer 

Upper Piru 

Sisar 

Sulfur Springs 

Fillmore 

Topa Topa 

Acton 

Bouquet 

Eastern 

Mint Canyon 

Sierra Pelona 

Escondido 

Lake Wohlford 

San Eiijo 

Los Angeles 

Monk Hill 

Pasadena 

Santa Anita 

Bull Canyon 

Eagle Rock 

Sylmar 

Tujunga 

Vcrdugo 

Coronado 

Engineer Springs 

Hollenbeck 

Jamul 

Lee 

Lyon 

Proctor 

Savage 

Olay Valley 

Fiesta Island 

Miramar 

Miramar Reservoir 

Mission Bay 

Poway 

Scripps 

Teeolote 

Vacation Isle 

VoDev ' 

77.82 

1.14 

10.23 

0.75 

0.38 

1.37 

25.42 

36,83 

0.15 

2,20 

0.24 

15.07 

4.15 

16.51 

48.33 

8.59 

49.73 

94.06 

I7.W) 

72.30 

0.14 

68.66 

69.37 

17.80 

6.55 

35.78 

83.96 

0.70 

0.99 

23.64 

9.22 

2.10 

25.46 

2.74 

49.10 

74,99 

56.76 

57.29 

9.98 

40,62 

76.91 

78.64 

91,50 

'%Utidev 

22,18 

98,86 

89,77 

99,25 

99,62 

98,63 

74.58 

63.17 

99,85 

97,80 

99,76 

84,93 

95.85 

83,49 

51,67 

91,41 

50,27 

5.94 

82,34 

27,70 

99,86 

31,34 

30,63 

82,20 

93,45 

64,22 

16,04 

99,30 

99,01 

76,36 

90,78 

97,90 

74,54 

97,26 

50,90 

25,01 

43,24 

42,71 

90,02 

59,38 

23,09 

21,36 

8.50 

s/oGrassLuul 

1.11 

17.98 

24.05 

6.55 

8.66 

8.04 

8.00 

11.45 

4.38 

15.18 

1.34 

8.90 

3.37 

12.11 

2.06 

11,33 

0.73 

0,00 

0,74 

0.36 

0.22 

2.98 

0.00 

1,01 

4.59 

0.46 

0.00 

25.74 

9,79 

9.89 

8.12 

6.25 

7,77 

15.52 

15.66 

0.00 

0.03 

0.87 

0.00 

0.70 

0.04 

0.00 

0.00 

'SPorert-

1.39 

10.36 

11,47 

41.71 

35.95 

39.03 

16.96 

8,30 

42.64 

6,07 

28.47 

13.41 

0.77 

0.91 

2.03 

3,13 

3.17 

1.26 

18,88 

5.63 

49,26 

3.99 

4.43 

13,33 

15.56 

8.82 

0,04 

0.14 

2,28 

0.50 

0.72 

4.11 

0.07 

1.05 

0.20 

0.38 

1.88 

2.31 

0.01 

1.48 

3.88 

2.26 

0.88 

59.62 

50.80 

49.47 

52.65 

51.24 

47.62 

40.04 

51.92 

70.96 

62.75 

59.31 

91.41 

68.75 

46.91 

73.30 

39,07 

3-80 

61.18 

19.49 

50.06 

23.01 

26.19 

67.26 

71,69 

54.41 

1.96 

71.80 

86.02 

64.79 

81.91 

87,40 

65.02 

69,29 

22.08 

0.19 

38,64 

31.38 

0,27 

56.10 

16.11 

17,59 

0.35 
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Table l.b. Characterization of coastal watersheds by land use types; 
HUNAME=Hydrologic Unit Name, HANAME^Hydrologic Area Name, 
HSANAME = Hydrologic Sub-Area Name 

HUNAME ' -
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 
SAN DIEGO 

SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 

1 SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 

j SAN DIEGUITO 
SAN DIEGUITO 

! SAN DIEGUITO 
! SAN DIEGUITO 

SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 
SAN DIEGUITO 

SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 
SAN GABRIEL R. 

' HANAME 
Boulder Creek 
Boulder Creek 
Boulder Creek 

El Capilan 
El Capilan 

Lower San Diego 
Lower San Diego 
Lower San Diego 
Lower San Diego 
Lower San Diego 

San Vicente 
San Vicente 
San Vicente 
San Vicente 

Hodges 
Hodges 
Hodges 
Hodges 

San Pasqual 
San Pasqual 
San Pasqual 
San Pasqual 
San Pasqual 
San Pasqual 

Santa Maria Valley 
Santa Maria Valley 
Santa Maria Valley 
Santa Maria Valley 
Santa Maria Valley 
Santa Maria Valley 
Santa Maria Valley 

Santa Ysabel 
Santa Ysabel 
Santa Ysabel 
Santa Ysabel 
Sol ana Beach 
Sol ana Beach 

Anaheim 
Anaheim 

Lower San Gabriel 
Lower San Gabriel 
San Gabriel Valley 
San Gabriel Valley 
San Gabriel Valley 

Spadra 
Spadra 
Spadra 

Upper San Gabriel 

- * 
HSANAME 
Cuyamaca 

Inaja 
Spencer 
Alpine 

Conejos Creek 
Cochcs 

El Cajon 
El Monte 

Mission San Diego 
Santee 
Barona 

Fembrook 
Gowcr 

Kimball 
Bear 

Del Dios 
Fclicita 
Green 

Guejito 
Hidden 

Highland 
Las LomasMuertas 

Reed 
Vineyard 
Ballena 

East Santa Teresa 
Lower Hatfield 

Ramona 
Upper Hatfield 
Wash Hollow 

West Santa Teresa 
Boden 
Pamo 

Sutherland 
Witch Creek 

La Jolla 
Rancho Sanla Fe 

Anaheim 
La Habra (Split) 
Alamitos Bay 
Central (Split) 

Foothill 
Lower Canyon 
Upper Canyon 

Live Oak 
Pomona 
San Jose 

Upper San Gabriel 

%Dey' 
1.72 
2.13 
3.55 

43.50 
1.29 

42.95 
77,46 
17.18 
64,97 
33.21 
6.64 
3,63 
19.22 
6.93 
80.52 
37.24 
77.57 
82.92 
0.82 
2.07 
44.25 
32.39 
3.71 
0.00 
0.83 
0.28 
3.46 
38.78 
0.61 
1.66 
0.17 
10.65 
0.68 
1.08 
0,85 
53.82 
62.03 
96.27 
55.18 
59.52 
92.68 
2.42 
29.15 
0.21 

43.15 
80.95 
77.06 
72.09 

%Uadev 
98.28 
97.87 
96.45 
56.50 
98,71 
57.05 
22.54 
82.82 
35.03 
66.79 
93.36 
96.37 
80.78 
93.07 
19.48 
62.76 
22.43 
17.08 
99.18 
97.93 
55.75 
67.61 
96.29 
100.00 
99.17 
99.72 
96.54 
61.22 
99.39 
98.34 
99.83 
89.35 
99.32 
98.92 
99.15 
46.18 
37.97 
3.73 

44.82 
40.48 
7.32 

97.58 
70.85 
99.79 
56.85 
19.05 
22.94 
27.91 

%GrassIaa4 
23.99 
8.88 
33.62 
0,00 
2.98 
2.95 
0.02 
4.29 
0.08 
2.75 
11.79 
3.45 
6.27 
13.08 
0.00 
0.61 
0.00 
0.00 
25.19 
21.37 
4.99 
2.64 
3.47 
51.14 
51.93 
68.84 
24.88 
22.32 
26.75 
19.10 
33.35 
6.57 
12.98 
24.82 
29.61 
5.22 
0.88 
0.15 
8.38 
0.00 
0.08 
1.10 
1.15 
2.28 
2.83 
0.44 
3.82 
1.26 

%Forest 
36.15 
24.47 
20,52 
3.35 
5.65 
0.85 
2.28 
0.99 
1.76 
0.70 
2.75 
1.36 
1.58 
1.13 
3.46 
2.89 
4.51 
3.84 
10.77 
1.82 
0.53 
1.60 
1.78 
2.81 
0,61 
0.78 
1,47 
1.45 
1.42 
1.46 
1.48 
1,48 
18.61 
10.35 
28.57 
0.66 
3.34 
0.45 
9.31 
0.04 
1,80 
19.19 
4.58 
34.76 
6.72 
3.01 
2.96 
5.60 

*shria> 
35.55 
64.32 
42.21 
52.59 
86.65 
52.20 
19.52 
75.39 
29.74 
60.67 
78.64 
84.21 
72.62 
78.57 
15.57 
52.21 
17.54 
12.74 
63.08 
74.63 
49.36 
62.15 
90.73 
46,03 
46.56 
28.21 
69,85 
37.23 
70.96 
77.56 
64,85 
80.89 
67.49 
62.60 
40.87 
34.99 
24.61 
2.45 
25,73 
0.29 
4.23 
76.77 
50.88 
60.93 
45.58 
9.43 
15.72 
18.47 
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Table I.e. Characterization of coastal watersheds by land use types; 
HUNAME=Hydrologic Unit Name, HANAME=Hydrologic Area Name, 
HSANAME = Hydrologic Sub-Area Name 

HUNAME <f 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SAN JUAN 

SANJUAN 

SANTA ANA RIVER 

SANTA ANA RIVER 

SANTA ANA RIVER 

SANTA ANA RIVER 

SANTA ANA RIVER 

' 'HANAME 

Laguna 

Laguna 

Laguna 

Laguna 

Mission Viejo 

Mission Viejo 

Mission Viejo 

Mission Viejo 

Mission Viejo 

Mission Viejo 

Mission Viejo 

Mission Viejo 

San Clemente 

San Clemente 

San Mateo Canyon 

San Onofre 

San Onofre 

San Onofre 

Cotlon-Rlalto 

Colton-Riaho 

Collon-Rbho 

Colton-Rialto 

Colton-Riaho 

. HSANAME'" '•'' 

Aliso 

Dana Point 

Laguna Beach 

San Joaquin Hills 

Gobemadora 

Lower San Juan 

Middle San Juan 

Middle Trabuco 

Onega 

Oso 

Upper San Juan 

Upper Trabuco 

Prima Deshecha 

Segunda Deshecha 

San Maleo Canyon 

Las Pulgas 

San Onofre Valley 

Smart 

Colton 

Lower Lylle 

Reche 

Riaho 

Upper Lytie 

• r%DevT 

57.98 

59.21 

25.06 

12.10 

23,94 

57,48 

27.33 

58.25 

40.30 

67.13 

2.05 

2.19 

56.87 

57.88 

5.63 

2.07 

3.27 

7.66 

85.24 

15.92 

4.72 

15.38 

0-78 

*%UmJev 

42-02 

40.79 

74,94 

87.90 

76.06 

42.52 

72.67 

41.75 

59.70 

32,87 

97,95 

97.81 

43.13 

42.12 

94.37 

97.93 

96,73 

92.34 

14.76 

84,08 

95.28 

84,62 

99.22 

%Gmkhad 

1.04 

0.01 

1.06 

4.12 

17.92 

9.41 

8.47 

2.66 

•21.58 

0.79 

1.46 

0,09 

12,97 

8,95 

2.49 

5,12 

8-54 

1-72 

7-28 

5.06 

21.01 

45,80 

2.11 

%F0i«it 

7.48 

10,78 

8.74 

4.11 

2.07 

1.97 

4,71 

2.17 

1.85 

8.48 

4.99 

15.18 

2,08 

3,42 

2.96 

1.25 

3-16 

0,53 

0,17 

12.27 

0.84 

1.29 

48-10 

KShnO^ 

29.71 

27,79 

62.75 

78.31 

49.75 

17.29 

52.63 

30.96 

31.99 

20.96 

89.57 

82.22 

24,81 

26.48 

83-98 

53.80 

71.72 

50.49 

3.49 

52.80 

57.26 

36.40 

44,62 
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Table l.d. Characterization of coastal watersheds by land use types; 
HUNAME=Hydrologic Unit Name, HANAME-Hydrologic Area Name, 
HSANAME = Hydrologic Sub-Area Name 
-> ' HUNAME'' ." 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

SANTA 
MARGARITA 

• •'- HANAME ' 

Aguanga 

Aguanga 

Aguanga 

Aguanga 

Auld 

Auld 

Auld 

Auld 

Cave Rocks 

Cave Rocks 

Cave Rocks 

Cave Rocks 

DeLuz 

DeLuz 

DeLuz 

Murrieta 

Murrieta 

Murrieta 

Murrieta 

Murrieta 

Murrieta 

Oakgrove 

HSANAME 

Dcvib Hole 

Redec 

Tule Creek 

Vail 

Bachelor Mounlain 

Gertrudis 

Lower Tucalota 

Tucalota 

Anza 

Burnt 

Lower Coahuila 

Upper Coahuila 

Dehiz Creek 

Gavilan 

Vallechos 

Diamond 

Domenigoni 

French 

Lower Domenigoni 

Munieta 

Wildomar 

Chihuahua 

%DeV.'" 

0.78 

2,61 

8.01 

6-53 

7.73 

38.85 

6.55 

2.96 

2-08 

0.16 

10.67 

0.32 

16.17 

31.03 

21.81 

1.36 

18.24 

28.63 

42,98 

44.87 

35.24 

1.20 

%Uadev 

99.22 

97.39 

91.99 

93.47 

92.27 

61.15 

93.45 

97-04 

97,92 

99,84 

89.33 

99.68 

83.83 

68.97 

78.19 

98.64 

81.76 

71.37 

57.02 

55.13 

64.76 

98.80 

%Gmsland 

1.08 

2.65 

11.54 

22.50 

22,14 

33.68 

19.88 

9.75 

33,24 

5.17 

15.62 

19.38 

2-38 

0.79 

0.06 

14.39 

17.71 

35.78 

48.13 

15.53 

16.49 

9.6H 

-WFarcst ' 

42.26 

42.02 

10.52 

6.26 

0,10 

0.48 

0.06 

0.21 

3.35 

4.58 

0.55 

0.98 

5.07 

4.41 

2.99 

0.07 

0,01 

0.15 

0.01 

1.23 

1.88 

4,83 

VShrob 

55.76 

52,01 

69.13 

59.25 

63.64 

26.01 

71.27 

85.31 

59.49 

89.28 

72.37 

77.10 

73.73 

63,02 

74,61 

47,58 

29,19 

32,96 

8.75 

36.93 

46.02 

84,15 
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Table 1 .e. Characterization of coastal watersheds by land use types; 
HUNAME=Hydrologic Unit Name, HANAME=Hydrologic Area Name, 
HSANAME = Hydrologic Sub-Area Name 

HUNAME 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MARGARITA 

SANTA MONICA BAY 

SANTA MONICA BAY 

SANTA MONICA BAY 

SANTA MONICA BAY 

SANTA MONICA BAY 

SANTA MONICA BAY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SUN LUIS REY 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

SWEETWATER 

VENTURA RIVER 

VENTURA RIVER 

VENTURA RIVER 

VENTURA RIVER 

HANAME 

Oakgrove 

Oakgrove 

Oakgrove 

Pechanga 

Pechanga 

Wilson 

Wilson 

Wilson 

Ysidora 

Ysidora 

Ysidora 

Malibu Creek 

Malibu Creek 

Malibu Creek 

Malibu Creek 

Malibu Creek 

Malibu Creek 

Lower San Luis 

Lower San Luis 

Lower San Luis 

Lower San Luis 

Lower San Luis 

Lower San Luis 

Monserate 

Mon sera te 

Monserate 

Warner Valler 

Warner Valler 

Lower Sweetwater 

Lower Sweetwater 

Middle Sweetwater 

Middle Sweetwater 

Middle Sweetwater 

Middle Sweetwater 

Middle Sweetwater 

Middle Sweetwater 

Upper Sweetwater 

Upper Sweetwater 

Upper Sweetwater 

Upper Sweetwater 

Upper Sweetwater 

Lower Ventura River 

Ojai 

Ojai 

Upper Ventura Rivet 

HSANAME 

Dodge 

Lower Gulp 

P rev in Canyon 

Pauba 

Wolf 

Lancaster Valley 

Lewis 

Reed Valley 

Chappo 

Lower Ysidora 

Upper Ysidora 

, ,,. -, 
I - J r-

Monte Nido 

Russell Valley 

Sherwood 

Triunfo Canyon 

Bonsall 

Mission 

Moosa 

Rincon 

Valley Center 

Woods 

La Jolla Amago 

Pala 

Pauma 

Combs 

Warner 

La Nacion 

Telegraph 

Alpine Heights 

Dehcsa 

Galloway 

Hillsdale 

Jamacha 

Sequan 

Dcscanso 

Garnet 

Japatul 

Love bnd 

Viejas 

Lower Venrura River 

Ojai Valley 

Upper Ojai 

Upper Ventura River 

SlDev 

0,41 

5.54 

2.29 

35.54 

21,62 

15.14 

6.94 

3.81 

14,31 

30.56 

19.98 

15-37 

28.61 

7.97 

47.54 

21.17 

10,68 

55-35 

56.00 

33.58 

59,94 

34.13 

24.78 

1.56 

17,39 

16.83 

1.72 

1.24 

72.95 

86.96 

32.39 

23.40 

14.57 

79,82 

20.37 

22.42 

0.98 

1.08 

5.18 

5.30 

7.19 

16.02 

20.10 

4.26 

5.62 

%UiKtev 

99.59 

94.46 

97.71 

64.46 

78.38 

84.86 

93.06 

96,19 

85.69 

69.44 

80.02 

84.63 

71.39 

92,03 

52.46 

78,83 

89.32 

44.65 

44,00 

66.42 

40.06 

65.87 

75,22 

98.44 

82.61 

83.17 

98.28 

98.76 

27,05 

13.04 

67.6! 

76.60 

85.43 

20.18 

79.63 

77.58 

99.02 

98,92 

94.82 

94.70 

92.81 

83-98 

79.90 

95.74 

94,38 

•/Kirasshnid 

6.91 

13.56 

6.36 

25.83 

12.76 

21.44 

30.19 

8.19 

0.85 

2.32 

0.91 

24.77 

16.87 

2-79 

5.90 

4.83 

2.58 

0,40 

1.17 

0.16 

0.00 

7.24 

0.52 

7,74 

2.84 

6.08 

1,46 

25,53 

0.13 

0,09 

0,01 

0.02 

0.16 

0,00 

4.80 

1.24 

7.56 

4.79 

21.98 

7,29 

15.73 

9.13 

3.76 

18.65 

4.32 

33.07 

1.35 

7.93 

0.72 

2.06 

0.05 

0.05 

3.62 

0.58 

0.54 

0.94 

3.16 

1.73 

14.27 

3.77 

7,81 

7.41 

1.86 

1.17 

2-03 

4.06 

4.15 

4.75 

40.99 

2.62 

25.95 

18.92 

17.37 

2.20 

0.57 

1.90 

1.22 

1.22 

2.18 

1.49 

0.66 

13.08 

43,88 

0.57 

1.25 

1.13 

12.63 

35,90 

43.17 

47.43 

- ^ S h m b i 

59.26 

78.99 

83.02 

36.20 

63.00 

62.48 

61.64 

84.00 

61,41 

35,90 

60.09 

54,54 

51.80 

73.09 

41.22 

64.62 

76.61 

40.35 

29.39 

63.6! 

35.63-

54,11 

69.05 

49.28 

76.02 

50.78 

77.84 

54.27 

21.02 

3.69 

65.62 

72.49 

83.96 

17.11 

69.50 

73.68 

78.20 

50.14 

71,83 

84,26 

75.77 

59.51 

39.73 

33.55 

39.19 ' 
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Table 2. Characterization of coastal watersheds by geology types 

Watershed 

Ventura River Watershed 

Santa Clara River Watershed 

San Diego Watershed 

Santa Ana River Watershed 

Los Angeles River 
Watershed 

San Juan River Watershed 

Aliso Creek Watershed (part 
of San Juan Watershed) 

San Mateo Watershed (part 
of San Juan Watershed) 

Santa Monica Watershed 

Malibu Creek (part of Santa 
Monica Watershed) 

San Gabriel Watershed 

Santa Margarita Watershed 

San Luis Rey 

Dominant Geology 

Sedimentary Rocks 

Sedimentary Rocks 

No Geology information 
available 

Sedimentary Rocks 

Sedimentary Rocks 

Sedimentary Rocks 

Sedimentary Rocks 

Sedimentary 
Rocks/Metavolcanic/Granitic 

rocks 

Volcanic/Sedimentary rocks 

Volcanic(N) - Sedimentary 
(S) 

Sedimentary Rocks 

Granitic 

Granitic 

Description 

Permian marine, Oligocene 
nonmarine 

Oligocene nonmarine, Miocene 
marine, Pliocene nonmarine (<10% 

Precambrian metamorphic & Igneous 
rocks) 

Only 1/2 part (SW) ofthe WS has 
geo info/ SW, AIluvium/SE, 
Miocene marine, Oligocene 

nonmarine 

NE 1/5 ofthe WS is Metamorphic 
rocks 

NE (mountain area), granitic rocks 

Quaternary nonmarine, Miocene 
marine 

Upper WS(NE) granitic-
metavolcanic-sediment Lower (SW), 

>50% Sed 

Malibu Creek WS, Volcanic/ the rest 
of WS Sedimentary 

Miocene volcanic (major) / Miocene 
marine rocks (minor) 

No geo info for 2/3 N ofthe WS, !/3 
S ofthe WS- sedimentary rocks 

portion of N is sedimentary rocks/ 
dominantly granitic rocks 

mainly granitic/ small portion of 
lower WS, around Lake Henshaw -

sedimentary 
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APPENDIX IIIf Description of study sites 
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1. Site-specific information for Los Angeles County sites 
1.1 Cold Creek 
Location: Cold Creek, Los Angeles 
Description: 
Site name: Cold Creek 
Coordinate: 34.09273N 118.6481 IW 
Watershed: Malibu Creek Watershed 
Geology: Sedimentary/Igneous 
Landcover: Shrub/Forest 
Sampling Season: Dry season only 
Previous study done; Heal the Bay reference site/ UCLA Study reference site 
Direction: 101(N)- Mulholland Dr/Valley Circle Blvd exit- Left on Valley Circle 
Blvd- continue on Mulholland Dr 1.Smiles - Left onto Stunt Rd 
-200 m upstream ofthe Stunt Rd over crossing / 1.Smiles on Stunt Rd behind 1st 
lower gate on the left side-Park on the right side dirt parking lot 
Thomas Guide: 589 E6 
Dry season flow: Yes 
Cell signal reception: No 
Note: It is hard to rate the stream and not possible to access during storm. This 
sites should be considered as a dry season only site. Wildfire broke out in 1993. 
The site is closed with a locked gate. 
Health and safety concern: 
Hard to access to the site during storm - dry weather sampling only 
Poison Oaks are abundant along the trail down to the site - surgical gloves and 
long sleeves should be worn. The unpaved trail to the site is very steep. 
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Trail 

Cold Creek 

Mulholand Hwy 

Cold Creek site 

Trail Sign 

Dirt Parking spot 
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Cold Creek 34.0908oN, 118.64630W (NAD27) 
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1.2 Chesebro Creek 
Location: Chesebro Creek, Los Angeles 
Description: 
Site Name: Chesebro Creek 
Coordinate: 36.0586N 119.65 181W 978FT(upstream) 
34.15568N 118.72544W 975FT(downstream road crossing) 
Watershed: Malibu Creek Watershed 
Geology: Sedimentary 
Landcover: Shrub 
Access contact info: 
Permit # SAMO-2004-SCI-0010 
National Park Service Santa Monica Mountains NRA 
enter through the Liberty Canyon gate (using the combo lock) and set up in 
Chesebro Creek near the Morrison House 
Sampling Season: Wet/Dry 
Previous study done: UCLA Study reference site 
Direction: Park down at parking lot and hike up on the trail 
Chesebro exit Parlo Comado Rd Chesebro Cyn 
Thomas Guide: 558 E5 
Dry season flow: no 
Cell signal reception: Yes 
Note: Need a key for the gate from the Park Service. 
In general, the stream flows in dry season. It was dry in August 2004 but found to 
be damp and there was a ground water pool in upstream site. Upstream site is not 
good for wet season. Downstream road crossing is ratable and it is feasible for 
storm water sampling. 
Combination lock for the main gate at the entrance of Chesebro trail. 
No driving is allowed on the Parlo Comado Rd during storm. 
There is an outer gate with a lock that will be closed after hour. Contact John 
before each sampling. 
The Creek flew after the first storm in Oct 2004. 
* The groundwater contamination by landfill nearby 
Liberty canyon that is located next to the Chesebro canyon is the LA County 
landfill. The creek that flows from the east hill and merges into the Chesebro 
Creek at the downstream ofthe site was polluted possibly by the landfill. The 
Chesebro creek may be affected by the possible groundwater contamination. The 
Chesebro Creek may not be appropriate for a reference site. 
Safety tips: Poison oaks are abundant. Ticks were found. The area is a mountain 
lion habitat. 
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Topographical map of Chesebro Creek 

253 

9 o fi Z ; P z ; I 

0003285



1.3 Cattle Canyon Creek, a tributary to East Fork San Gabriel River 
Location: Cattle Canyon Creek, Los Angeles 
Description: 
Site Name: Cattle Canyon Creek 
Coordinate: 34.23707N 117.76483W (at the parking lot) 
34.22891N 117.76610W (2nd trail crossing) 
34.22830N 117.76593W (3rdk trail crossing) 
Watershed: San Gabriel River Watershed 
Geology: Igneous/Sediment 
Landcover: Shrub 
Sheep Mt. Wilderness Park 
Sampling season: Wet/Dry 
Previous study done: FS/DWR 
Direction: 210 - San Gabriel Cyn Rd (39) exit - San Gabriel Cyn Rd (39) - Right 
onto East Fork Rd-pass the bridge over East Fork parking lot at the end of East 
Fork Rd 
Right side right before the bridge there is a trail down to the creek 
Thomas Guide: 
Dry season flow: Yes 
Cell signal: Yes 
Note: Need a key for the gate on the trail down to the Creek 
East Fork is highly used recreation area. The sampling site is upstream and less 
accessible to crowd. 
Safety tips: The sampling site is not far from the road. It takes a few minute hike 
from the road where you may park your car to the sampling site. No special 
safety concern exists for the site. 

254 

9 0 0 Z ; P Z ; i 

0003286



Trail down to the river 

East Fork of San Gabriel 
River Dirt Parking lot 

San Gabriel Cyn Rd(39) 

San Gabriel Cyn Rd(39) 

Cattle Canyon Creek, East Fork San Gabriel River 

255 

9 0 0 z ; P Z ; i 

0003287



Topographical map of Cattle Canyon Creek, 
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1.4 West Fork San Gabriel River 
Location: West Fork San Gabriel River, Los Angeles 
Description: 
Site Name: West Fork San Gabriel River 
Coordinate: 34.23953N 117.88378W 1908FT 
Watershed: San Gabriel River Watershed 
Geology: Igneous/Sediment 
Landcover: Shrub/Forest 
Access contact info: Angeles National Forest 
Administration pass and a key were granted. 
Sampling season: Wet/Dry 
Previous study done: FS/DWR 
Direction: West Fork Trail 1st bridge-20min hike from the trail entrance-
A key is required for the gate to drive into the bridge. 39 to Devils Cyn Dam Trail 
entrance 
Thomas Guide: 
Dry season flow: Yes 
Cell signal reception: No 
Note: Storm water sampling can be conducted near the bridge. 
Bear Creek, a tributary to West Fork (34.24057N 117.88318 W 1659FT) is not 
affected by Cogswell dam and it may be a candidate for a dry weather-sampling 
site even though it is not easy to rate. 
Algae were present in the stream. The stream under the bridge is ratable. The 
sampling site is downstream of Cogswell dam. Minimum recreation activity was 
observed 
Safety tips: No specific concern for safety exists. 
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Topographical map of West Fork and Bear Creek 

259 

9 0 0 

0003291



1.5 Coldbrook Campground, a tributary to North Fork San Gabriel River 
Location: Coldbrook Creek, Los Angeles 
Description: 
Site Name: Coldbrook Campground 
Coordinate: 4th stream crossing 
34.292163N 117.83856W 3297FT 
Watershed: San Gabriel River Watershed 
Geology: Igneous/Sediment 
Landcover: Shrub 
Access contact info: Angeles National Forest 
Sampling season: Wet/Dry 
Previous study done: FS/DWR 
Direction: 39 toward North Fork/Crystal Lake -Coldbrook Campground 
Thomas Guide: 
Dry season flow: Yes 
Cell signal reception: Yes 
Note: Restrooms, picnic areas and camping area downstream of sampling site. 
There are several tributaries to North Fork San Gabriel River in the campground. 
Sampling site is upstream of road crossings in the campground. 
Safety tips: The site is within the campground. 
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1.6 Arroyo Seco 
Location: Arroyo Seco, City of Pasadena 
Description 
Site Name: Arroyo Seco 
Coordinate: USGS gaging station 34.2220N 118.1778W 
Watershed: LA River Watershed 
Geology: Igneous/Sediment 
Landcover: Forest 
Sampling season: Wet/Dry 
Previous study done: USGS, two USGS gaging stations 
Direction: 210-2 Angeles Crest Hwy- FS road 2N69- Gould Mesa 
Campground -USGS gaging station 
Thomas Guide: 
Dry season flow: Yes 
Cell signal reception: No 
Note: The site is located within Angeles National Forest 
Safety tips: It is not safe to drive on the FS road during the storm. Field crew 
should hike on the road to the site if there is need to change sampling bottles of 
automatic sampler. Poison oaks are abundant. Bears were seen before. 
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Arroyo Seco, Gould Mesa campground & USGS gaging station 
34.2220oN, 118.17690W(NAD27) 
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2 Site-specific SOPs for sampling sites in Ventura County 

2.1 Piru Creek at Arizona Crossing (1st road crossing) 
Location: Piru Creek, Ventura 
Description: 
Site Name: Piru Creek Arizona Crossing 
Coordinate: 34.69114N 118.85026W below Buck Creek 
Watershed: Santa Clara River 
Geology: Sedimentary 
Landcover: Shrub 
Sampling Season; Dry/Wet 
Previous study done: DWR site/USGS gauging station upstream, Ventura 
County monitoring the site 
Direction: 5 Fwy (N) - Smokey Bear Rd - Left onto Pyramid Lake Rd -Pass the 
abandoned lake check point and right turn to Los Alamos Campground -Pass Los 
Alamos Campground - Take the right fork at the National Forest sign - Locked 
gate - drive on dirt road - Pass 5MPH sigh - park cars before the Arizona 
Crossing 
Thomas Guide: 367 
Dry weather flow: Yes 
Cell signal reception: Yes but weak 
Note: USGS Gauging station and teleport are located upstream ofthe crossing. 
Accessibility might be an issue for stormwater sampling. The crossing is a habitat 
for Arroyo toad Bufo californicus. Extreme care is required not to disturb the 
toad population. No driving is allowed above the road crossing. 
John Madden from the USFS would like to accompany us when we sample to 
ensure that impacts to sensitive species are being addressed. 
The hardluck campground is open November through February. 
Safety Tips: There are poison oaks, yucca plants, and snakes. Bear, deer and 
mountain lions have been observed in the area. 
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Arizona Crossing on Piru Creek 34.69110N, 118.8503oW(NAD27) 
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2.2 Sespe Creek 
Location: Sespe Creek, Ventura 
Description: 
Site Name: Sespe Creek at Sespe Gorge 
Coordinate: 34.57880N 119.25692W2891FT 
Watershed: Santa Clara River 
Geology: Sedimentary 
Landcover: Shrub 
Access Contact Info: Los Padres National Forest 
Sampling Season: Wet/Dry 
Previous study done: USGS 
Direction: 5(N) - Frazier exit - left turn onto Frazier Park Rd - Left onto 
Lockwood Valley Rd (~45-min drive)- Left on 33 W/S (Ojai/Ventura) - Pass 
Godwin Cyn, Munson Cyn,.. .-Parking space right side ofthe road after Derry 
Dale Creek in front ofthe antennae - Trail down to the site behind the antennae 
Thomas Guide: 366 
Dry season flow: Yes 
Cell signal: No 
Note: small fish, cattails {Typha angustifolia), and monkey flower {Mimulus 
ringens) were observed. 
USGS gauging station is located in the stream. 
Safety Tips: The trail down to the stream is steep and poison oaks are present 
along the trail. For winter sampling, 4x4 with chain is required due to snow. 
During storm, sampling crew should take 33 from 101 to reach the site instead of 
taking Lockwood Valley Road due to flooding. 
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Sespe Creek at Sespe Gorge, USGS gaging station 34.57820N, 119.257rW 
(NAD27) 

3^M 

270 

9 0 0 Z ; P Z ; I 

0003302



2.3 Bear Creek, a tributary to North Fork Matilija 
Location: Bear Creek, Ventura 
Description: 
Site Name: Bear Creek, a North Fork Matilija 
Coordinate: 34.51630N 119.27078W 
Watershed: Ventura River 
Geology: Sedimentary 
Landcover: Forest 
Access Contact Info: Los Padres National Forest Ventura County Watershed 
Protection District holds a permit. 
Sampling Season: Dry/Wet 
Previous study done: VCWPD gauging site is nearby. 
Direction: 33 E between Sespe and Matilija - Bridge (North Fork Matilija Creek 
Bd. No.52-453 - right next to the Wheeler Gorge Natural Trail entrance/ near 
Campground - before pass the Forest Office 
Thomas Guide: 366 
Flow: Yes 
Cell signal: No. Higher area between Matilija and Sespe receives cell signal 
Note: VCWPD site is not suitable for sampling due to algae bloom. 
The stream is clean but it is hard to rate. For stormwater sampling, pollutograph 
sampling from the bridge or next to the Wheeler Gorge trail may be feasible. 
Safety Tips: Poison oaks all over on the trail down to the site 
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Bear Creek, Tributary to North Fork Matilija 34.51840N, 119.26980W 
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2.4. Runkle Canyon 
Runkle Canyon 34.24110N, 118.7307oW (NAD27 ) 
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3. Site-Specific Standard Operating Procedures for sampling sites in Orange 
County 

3.1 Cristianitos Creek 
Description: 
Site Name: Cristianitos Creek at Cristianitos Rd 
Coordinate: 33.46206N 117.55995W 2890FT (1st bridge, upstream) 
Watershed: San Mateo Watershed 
Geology: Sedimentary 
Landcover: Shrub/Grassland 
Safety training - we were viewed on December 22, 2004. 
Sampling Season: Dry/Wet 
Previous study done: Orange County Bioassessment site 
Direction: 5(S) - Avenida Pico Exit - Left on to Avd Pico - continue on the end 
of Avd Pico - left onto Cristianitos Creek Rd and security checkpoint 
Thomas Guide: 973 
Flow: No but in general it flows in the late spring. 
Cell signal: Yes 
Note: It has sandy streambed. Cattails are abundant. The stream is ratable. 
Teleport is located nearby. 
Orange County Bioassessment site downstream near the locked gate at the end of 
Avd Pico - Gravel streambed - 33.45589N 117.57118W 2890FT - check for 
potential drainage from development nearby. 
The sampling site is upstream at the 1st bridge. 
Safety Tips: Mountain lions, bobcats, and coyotes are abundant in the area. 
Special caution for wild animals is required. Carry a bear spray in handy with 
your all the time. 

275 

fr 7 

0003307



Orange County Bioassessment site 

Cristianitos Creek at Cristianitos road 
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3.2 San Juan Creek at Cold Spring 
Description: 
Site Name: San Juan Creek at Cold Spring 
Coordinate: 33.5819N 117.52333W 581FT 
Watershed: San Juan 
Geology: Sedimentary/igneous 
Landcover: Shrub 
Access Contact Info: Orange County, Casper Wildlife Park 
Sampling Season: Dry season only 
Previous study done: Orange County 
Direction: 5 Fwy - 74 Ortega Hwy - locked gate on the right just before fire 
break - drive on dirt road down to the stream 
Thomas Guide: 924 
Description: Dry season flow: no but there was a pool 10 feet upstream. 
Cell signal reception: Yes 
Note: The County of Orange bioassessment sampling is conducted on Oct and 
April. It has gravel streambed. Ratability is an issue. During storm, it is hard to 
access the site. There is water upstream (33.58274N 117.52251 W 577FT). 
Safety Tips: The steep unpaved trail requires 4x4 to drive on. It is a mountain 
lion habitat. On 74 hwy, speed limit strongly enforced by cops! 
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San Juan Creek at Hot Spring 33.58190N, 117.52330W (NAD27) 
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3.3 Santiago Creek at Modjeska Canyon 
Description: 
Site Name: Santiago Creek at Modjeska Canyon 
Coordinate: 33.70855N 117.61392W 597FT 
Watershed: Santa Ana River Watershed 
Geology: Sediment 
Landcover: Forest/shrub 
Sampling Season: dry/wet 

Previous study done: Orange County Bioassessment Reference site 
Direction: Ortega Hwy (W) from the San Juan Creek site - right turn onto 
Antonio Pk Rd - Pass 241 - Left on Santa Margarita - Right on El Toro Rd - Left 
on Modjeska Canyon Rd - Pass by Turker Wildlife Sanctuary on the right -
Mojeska Wilderness Preserve (locked gate) 
Thomas Guide: 832 
Flow: dry 
Cell signal: no 
Note: Good for stormwater sampling, good to install an autosampler, toilet, picnic 
table 
Safety Tips: Mountain lion habitat 
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Topographical map of Santiago Creek at Modjeska Canyon 
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3.4 Silverado Creek 
Description: 
Site Name: Silverado Creek 
Coordinate: 33.74612N 117.59974W 667FT 
Watershed: Santa Ana River Watershed 
Geology: Sediment 
Landcover: Shrub 
Access Contact Info: Orange County 
Sampling Season: Dry/Wet 
Previous study done: Orange County Bioassessment Reference site 
Direction: Santiago Canyon Rd - 30295 Silverado Rd 
Thomas Guide: 832 
Flow: Yes 
Cell signal: Yes 
Note: Park in front ofthe 20MPH sign, not good access down to the Creek 
especially for storm season. Alternative site for wet weather 
Safety Tips: Mountain lions habitat 
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3.5 Bell Canyon Creek 
Description: 
Site Name: Bell Canyon Creek 
Coordinate: 33.63467N 117.55573W 3300FT 
Watershed: San Juan 
Geology: Sediment 
Landcover: Shrub 
Access Contact Info; Audubon Califomia Starr Ranch Sanctuary 
www.starrranch.org 
Ask Starr Ranch to make a call to inform the security guy that we are coming for 
sampling 
Sampling Season: Wet/Dry 
Previous study done: Orange County Bioassessment site 
Direction: 5(S) or 241(Toll road) - Alicia Pkwy exit- Left onto Alicia - Right on 
Santa Margarita Pkwy- Right onto Piano Trabuco Rd - Left onto Dove Canyon 
Rd - Dove Canyon Development gate - continue on Dove Canyon Rd - Left onto 
Grey Rock - Right onto Deer Run - paved trail to the Sanctuary - 0.7 mile - 2n 

road crossing 
Thomas Guide: 893 F3 
Flow: Dry 
Cell signal: No 
Note: Ratable, easy to access, monkey flowers, dried algae on rocks of stream bed 
Safety Tips: Bob cats, mountain lions, snakes, and poison oaks 
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4 Site-Specific Standard Operating Procedures for sampling sites in San Diego 
County 

4.1 Fry Creek at Fry Creek Campground 
Description 
Site Name: Fry Creek 
Coordinate: 33.3421N 116.88216W 
Watershed: San Luis Rey 
Geology: Igneous 
Landcover: Forest 
Access Contact Info: Cleveland National Forest Palomar Ranger District Jeff 
Wells District Wildlife Biologist Cleveland National Forest 
Palomar Ranger District 1634 Black Canyon Rd. Ramona, CA 92065 
(760) 788-0250 ext. 3342 (760) 788-6130 fax 
Sampling Season: Dry/Wet 
Previous study done: 
Direction: 76 Hwy (Pala Rd) - S6 (N) Palomar Mountain/Palomar Observatory -
Fry Creek Campground 
Thomas Guide: 409 G6 
Flow: no but it flows until early summer 
Cell signal: No 
Note: monkey flowers, cattails 
Stormwater sampling should be fully automated due to possible snow during a 
storm even. 
Good access, campground is closed, locked gate - 0253 for a combo lock (contact 
Jeff), ratable, a bridge 
Safety Tips: many dead trees in the campground (it's why the campground is 
closed), be careful with in case dead trees falls down over you. Be careful with 
poison oaks. 
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Fry Creek at Fry Creek Campground 33.34450N, 116.88190W (NAD27) 
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4.3.Tenaja Canyon 
Description 
Site Name: Tenaja Creek 
Coordinate: 33.5508N 117.3833W 
Watershed: San Mateo 
Geology: Igneous 
Landcover: Shrub 
Access Contact Info: Cleveland National Forest Palomar Ranger District Mary 
Thomas District Wildlife Biologist Cleveland National Forest 
Sampling Season: Dry/Wet 
Previous study done: 
Direction: 15 FWY(S) -Clinton Keith Rd exit - Right on Clinton - Right on 
Tenaja Rd - Right on Cleveland Forest Rd - Truck trail -1 s t road crossing 
Thomas Guide: 
Flow: no but it flows until early summer 
Cell signal: No 
Note: 
Stormwater sampling should be fully automated due to possible flooding during a 
storm even. Good access, open to public in the summer 
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5. Site-Specific Standard Operating Procedures for sampling sites in San 
Bernardino County 

5.1 Cajon Creek 
Description: 

Site Name: Cajon Creek 
Coordinate: 34.30226N 117.46262W 
Watershed: Santa Ana River 
Geology: Igneous 
Landcover: Shrub 
Sampling Season: Dry 
Previous study done: No 
Direction: 15(N) - Cleghom Fire Road exit (Before Silverwood Lake) - left turn 
- cross rail Rd - right fork of dirt road - site is upstream of 1st bridge crossing 
Thomas Guide: 544 
Flow: Yes 
Cell signal: No 
Note: Near a railroad 
Safety Tips: The section of 15 between 60 and 215 is under construction and 
extremely congested. Use 91 and 215 to get to the site. 
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Cajon 34.3023oN, 117.46260W(NAD27) 
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5.2 Seven Oaks Dam 
Description: 
Site Name: Santa Ana River above Seven Oaks Dam 
Coordinate: W34.145966N117.061433 
Watershed: Santa Ana River 
Geology: Igenous 
Landcover: Shrub/forest 
Sampling Season: Dry/Wet 
Previous study done: San Bernardino County Bio-monitoring site 
Direction: 215(S) - 30(E) -5 t h street exit - left turn (North) - pass through 
Boulder Ave -continue on 5th street becomes Green Spot - Left on Santa Ana 
Cyn Rd - drive up on the dam zigzag pass - behind the right side of dam there is 
a road down to the stream above dam - pass a yellow bridge - power house -
continue on the dirt Rd - a pond with a channel 
Thomas Guide: 389 
Flow: Yes 
Cell signal: No 
Note: Gate keys required, upstream ofthe pond is a sampling site, dry/wet 
Safety Tips: Poison oaks are abundant. 4x4 drive is required for both dry and wet 
seasons. 
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Santa Ana River at Seven Oaks Dam 34.14770N, 117.0591oW (NAD27 
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5.3 Mill Creek and Forest Fall 
Description: 
Site Name: Mill Creek / Forest Fall 
Coordinate: 34.087572N 116.88860 (Forest Fall) 34.08214N 116.88968W (Mill 
Creek) 
Watershed: Santa Ana River 
Geology: Igneous 
Landcover: Shrub/Forest 
Sampling Season: Dry/Wet 
Previous study done: 
Direction: 1-215 N -> I-10 E toward REDLANDS 
Take the UNIVERSITY STREET exit. 0.2 miles 
Turn RIGHT onto N UNIVERSITY ST. <0.1 miles 
Turn LEFT onto E CITRUS AVE. 2.5 miles 
Turn LEFT onto CRAFTON AVE. 1.0 miles 
Turn RIGHT onto MENTONE BLVD/CA-38. 
Continue to follow CA-38. 10.4 miles 
Turn SLIGHT RIGHT onto VALLEY OF THE FALLS DR. 1.5 miles 
Turn RIGHT to stay on VALLEY OF THE FALLS DR. 1.0 miles 
End at Forest Falls CA 
Big Falls Trailer Parking Lot 
Thomas Guide: 4950 
Flow: Yes 
Cell signal: covered 
Note: 
Safety Tips: Avalanche and mud slide prone area 
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Mill Creek 34.0821oN, 116.88970W (NAD27) 
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APPENDIX IV, Results of ANOVA 

1 Results of analysis of variance on dry weather level of metals, nutrients, and 
solids 

1. Effect of geology type 

1. Copper 
Normality Test: Failed (P = <0.001) 

Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 

Data source: DryChem in Notebook 
Group N Missing Median 25% 75% 
Igneous 25 0 0.438 0.2 0.763 
Sedimentary 26 0 0.758 0.625 0.9 
H = 7.370 with 1 degrees of freedom. (P = 0.007) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = 0.007) 

To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 

Comparison DiffofRanks Q P<0.05 
Sedimentary vs. Igneous 11.298 2.713 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 

ties. 

2. Iron 
Normality Test: Failed (P = <0.001) 
Test execution ended by user request, ANOVA on Ranks begun 

Kruskal-Wallis One Way Analysis of Variance on Ranks 

Data source: DryChem in Notebook 
One way ANOVA 
Group N Missing Median 25% 75% 
Igneous 25 0 50.75 24.563 128.375 
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Sedimentary 26 0 113.5 86.175 196.75 
H = 10.020 with 1 degrees of freedom. (P - 0.002) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = 0.002) 

To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 

Comparison DiffofRanks Q PO.05 
Sedimentary vs. Igneous 13.182 3.165 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 

ties. 

3. Nickel 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 

Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem in Notebook 
Group N Missing Median 25% 75% 
Igneous 25 0 0.115 0.05 0.314 
Sedimentary 26 0 0.579 0.4 0.8 
H = 19.451 with 1 degrees of freedom. (P = O.001) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = O.001) 

To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 

Comparison DiffofRanks Q PO.05 
Sedimentary vs. Igneous 18.36 4.409 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 

ties. 

4. Selenium 
Normality Test: Failed (P = O.001) 
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Test execution ended by user request, ANOVA on Ranks begun 

Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem in Notebook 
Group N Missing Median 25% 75% 
Igneous 25 0 0.257 0.16 0.465 
Sedimentary 26 0 1.059 0.702 1.85 
H = 19.699 with 1 degrees of freedom. (P = O.001) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = O.001) To isolate the group or groups that differ 
from the others use a multiple comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 

Comparison DiffofRanks Q PO.05 
Sedimentary vs. Igneous 18.478 4.437 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 

ties. 

5. Orthophosphate 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 

Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem in Notebook 
Group N Missing Median 25% 75% 
Igneous 24 0 0.00375 0.00375 0.0235 
Sedimentary 25 0 0.0225 0.00834 0.0545 
H = 5.815 with 1 degrees of freedom. (P - 0.016) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = 0.016) 

To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Sedimentary vs. Igneous 9.555 2.34 Yes 
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Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

6. Total dissolved solids 
Normality Test: Failed (P = 0.001) 
Test execution ended by user request, ANOVA on Ranks begun 

Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem in Notebook 
Group N Missing Median 25% 75% 
Igneous 25 0 185 123.583 280.75 
Sedimentary 25 0 525 406.5 793.5 
H - 28.991 with 1 degrees of freedom. (P = O.001) 

The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically significant 
difference (P = O.001) 

To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 

All Pairwise Multiple Comparison Procedures (Dunn's Method) : 

Comparison DiffofRanks Q PO.05 
Sedimentary vs. Igneous 22.2 5.384 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 

ties. 

2. Natural catchments vs. developed catchments 
2.1. Concentration 

1. Arsenic 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.828) 
Group Name N Missing Mean Std Dev SEM 
NL 51 0 -0.177 0.550 0.0770 
Dev 4 0 0.887 0.794 0.397 
Source of Variation DF SS MS F P 
Between Groups 1 4.201 4.201 13.094 0 .001 
Residual 53 17.003 0.321 
Total 54 21.204 
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The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha - 0.050: 0.944 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 2 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.064 2 5.117 O.001 Yes 

2. Cadmium 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -1.000 -1.301 -0.718 
Dev 12 0 0.901 -0.264 2.533 
H - 23.940 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 28.515 4.848 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

3. Copper 
Normality Test: Passed (P - 0.032) 
Equal Variance Test: Failed (P = 0.003) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -0.171 -0.438 -0.0879 
Dev 11 0 2.254 1.425 2.470 
H = 26.731 with 1 degrees of freedom. (P - O.001) 
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The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 31.000 5.169 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

4. Iron 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.042) 
Group Name N Missing Mean StdDev SEM 
NL 51 0 1.924 0.426 0.0597 
Dev 8 0 3.059 0.214 0.0758 
Source of Variation DF SS MS F P 
Between Groups 1 8.909 8.909 54.013 0.001 
Residual 57 9.401 0.165 
Total 58 18.310 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha = 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 20 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.135 2 10.394 0.001 Yes 

5. Lead 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -1.602-1.602-1.149 
Dev 10 0 1.528 0.854 1.741 
H - 25.048 with 1 degrees of freedom. (P = O.001) 
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The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 30.500 4.968 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

6. Nickel 
Normality Test: 
Equal Variance Test: 
Group Name N 
NL 51 0 
Dev 8 0 
Source of Variation 
Between Groups 
Residual 57 

Passed (P - 0.017) 
Passed (P - 0.062) 
Missing Mean StdDev SEM 
-0.524 0.481 0.0673 
1.965 0.658 0.233 
DF SS MS F P 
1 42.859 42.859 167.540 O.001 
14.581 0.256 

Total 58 57.441 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha = 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 31 
Comparison Diff of Means p q P PO.050 
Devvs.NL 2.490 2 18.305 O.001 Yes 

7. Selenium 
Normality Test: Passed (P = 0.146) 
Equal Variance Test: Passed (P = 0.103) 
Group Name N 
NL 51 0 
Dev 8 0 
Source of Variation 
Between Groups 
Residual 57 

Missing 
-0.233 0.577 
0.536 0.252 
DF SS 
1 4.097 
17.1010.300 

Mean StdDev 
0.0808 
0.0892 
MS F P 

4.097 13.654 0 .001 

SEM 

Total 58 21.198 
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The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P - O.001). 
Power of performed test with alpha = 0.050: 0.954 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 37 
Comparison Diffof Means p q P PO.050 
Devvs.NL 0.770 2 5.226 O.001 Yes 

8. Zinc 
Normality Test: Passed (P = 0.077) 
Equal Variance Test: Passed (P - 0.448) 
Group Name N Missing Mean Std Dev SEM 
NL 51 0 -0.249 0.599 0.0839 
Dev 11 0 2.528 0.753 0.227 
Source of Variation DF SS MS F P 
Between Groups 1 69.780 69.780 177.189 O.001 
Residual 60 23.629 0.394 
Total 61 93.409 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = O.001). 
Power of performed test with alpha = 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 43 
Comparison Diff of Means p q P PO.050 
Devvs.NL 2.777 2 18.825 O.001 Yes 

9. Ammonia 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -2.301 -2.301 -2.138 
Dev 10 0 0.219 0.201 0.539 
H - 27.159 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference {P = <0.001) 
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To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 30.500 4.968 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

10. Nitrate+Nitrite 
Normality Test: Failed (P - 0.003) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 50 0 -1.350-2.000-0.854 
Dev 8 0 0.458 0.243 0.649 
H = 19.550 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 28.130 4.375 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

11. Total Phosphorus 
Normality Test: Passed (P = 0.183) 
Equal Variance Test: Passed (P = 0.028) 
Group Name N Missing Mean StdDev SEM 
NL 51 0 -1.321 0.386 0.0540 
Dev 8 0 -0.419 0.122 0.0431 
Source of Variation DF SS MS F P 
Between Groups 1 5.619 5.619 42.432 0 .001 
Residual 57 7.548 0.132 
Total 58 13.166 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference {P = <0.001). 
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Power of performed test with alpha - 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 61 
Comparison Diff of Means p q P PO.050 
Devvs.NL 0.901 2 9.212 O.001 Yes 

12. Total suspended solids 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -0.323 -0.602 0.354 
Dev 8 0 1.257 1.156 1.414 
H = 17.504 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 26.608 4.074 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

2.2. Flux 
1. Arsenic 

Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.111) 
Group Name N Missing Mean Std Dev SEM 
NL 51 0 -0.485 0.700 0.0980 
Dev 4 0 0.482 1.460 0.730 
Source of Variation DF SS MS F P 
Between Groups 1 3.464 3.464 5.946 0.018 
Residual 53 30.876 0.583 
Total 54 34.340 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.018). 
Power of performed test with alpha = 0.050: 0.585 
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The power ofthe performed test (0.585) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 2 
Comparison Diff of Means p q P PO.050 
Devvs.NL 0.966 2 3.448 0.018 Yes 

2. Cadmium 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Failed (P = 0.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -1.252-1.728-0.571 
Dev 12 0 1.154 -0.907 1.886 
H = 11.060 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 19.559 3.326 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

3. Copper 
Normality Test: Passed (P = 0.024) 
Equal Variance Test: Passed (P - 0.027) 
Group Name N Missing Mean StdDev SEM 
NL 51 0 -0.560 0.702 0.0983 
Dev 11 0 1.157 1.014 0.306 
Source of Variation DF SS MS F P 
Between Groups 1 26.672 26.672 45.844 O.001 
Residual 60 34.908 0.582 
Total 61 61.581 
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The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha - 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 14 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.717 2 9.575 O.001 Yes 

4. Iron 
Normality Test: Passed (P = 0.050) 
Equal Variance Test: Passed (P = 0.459) 
Group Name N Missing Mean StdDev SEM 
NL 51 0 1.617 0.814 0.114 
Dev 8 0 2.721 0.802 0.284 
Source of Variation DF SS MS F P 
Between Groups 1 8.440 8.440 12.786 0 .001 
Residual 57 37.628 0.660 
Total 58 46.068 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P - O.001). 
Power of performed test with alpha = 0.050: 0.939 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 20 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.105 2 5.057 O.001 Yes 

5. Lead 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.255) 
Group Name N Missing Mean Std Dev SEM 
NL 51 0 
Dev 10 0 
Source of Variation 
Between Groups 
Residual 59 
Total 60 84.190 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = O.001). 

Missing 
-1.645 0.810 
0.611 0.991 
DF SS 

Mean 
0.113 
0.313 
MS 

Std Dev 

F P 
1 42.554 42.554 60.302 O.001 
41.635 0.706 

313 

P Z ; 

0003345



Power of performed test with alpha = 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 25 
Comparison Diff of Means p q P PO.050 
Devvs.NL 2.256 2 10.982 O.001 Yes 

6. Nickel 
Normality Test: Failed (P = 0.003) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: DryChem Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 51 0 -0.745 -1.139 -0.364 
Dev 8 0 1.696 0.792 2.409 
H - 18.449 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Devvs.NL 28.054 4.295 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

7. Selenium 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.884) 
Group Name N Missing Mean Std Dev SEM 
NL 51 0 -0.541 0.846 0.119 
Dev 8 0 0.199 0.778 0.275 
Source of Variation DF SS MS F P 
Between Groups 1 3.781 3.781 5.381 0.024 
Residual 57 40.050 0.703 
Total 58 43.831 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.024). 
Power of performed test with alpha - 0.050: 0.531 
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8. 

The power ofthe performed test (0.531) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 37 
Comparison Diff of Means p q P PO.050 
Devvs.NL 0.739 2 3.281 0.024 Yes 

Zinc 
Normality Test: 
Equal Variance Test: 
Group Name N 
NL 51 0 
Dev 11 0 
Source of Variation 
Between Groups 
Residual 60 

Passed (P-0.190) 
Passed (P = 0.696) 
Missing Mean Std Dev 
-0.556 0.918 0.129 
1.562 0.932 0.281 
DF SS MS F P 
1 40.626 40.626 47.974 O.001 
50.810 0.847 

SEM 

Total 61 91.437 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha - 0.050: 1.000 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 43 
Comparison Diff of Means p q P PO.050 
Devvs.NL 2.119 2 9.795 O.001 Yes 

9. Ammonia 
Normality Test: 
Equal Variance Test: 
Group Name N 
NL 51 0 
Dev 10 0 
Source of Variation 
Between Groups 
Residual 59 

Passed (P = 0.025) 
Passed (P = 0.640) 
Missing Mean Std Dev 
-2.524 0.744 0.104 
-0.0476 0.806 0.255 
DF SS MS F P 
1 51.276 51.276 90.229 0 .001 
33.529 0.568 

SEM 

Total 60 84.805 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = O.001). 
Power of performed test with alpha = 0.050: 1.000 
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All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: DataSet 
Comparison Diff of Means p q P PO.050 
Devvs.NL 2.476 2 13.433 O.001 Yes 

Missing 
-1.610 0.959 
0.216 0.956 
DF SS 

Mean 
0.136 
0.338 
MS 

Std Dev 

F P 
1 22.995 22.995 25.003O.001 
51.503 0.920 

10. Nitrate+Nitrite 
Normality Test: Passed (P = 0.013) 
Equal Variance Test: Passed (P = 0.777) 
Group Name N Missine Mean StdDev SEM 
NL 50 0 
Dev 8 0 
Source of Variation 
Between Groups 
Residual 56 
Total 57 74.498 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = <0.001). 
Power of performed test with alpha - 0.050: 0.999 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 55 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.826 2 7.072 O.001 Yes 

Passed (P > 0.200) 
Passed (P = 0.648) 

11. Total Phosphorus 
Normality Test: 
Equal Variance Test: 
Group Name N Missing Mean StdDev SEM 
NL 51 0 -1.628 0.764 0.107 
Dev 8 0 -0.757 0.776 0.274 
Source of Variation DF SS MS F P 
Between Groups 1 5.248 5.248 8.953 0.004 
Residual 57 33.410 0.586 
Total 58 38.658 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.004). 
Power of performed test with alpha = 0.050: 0.806 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 61 
Comparison Diff of Means p q P PO.050 
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Missing 
-0.377 0.984 
0.927 0.654 
DF SS 

Mean 
0.138 
0.231 
MS 

1 11.762 11.76 
51.458 0.903 

Devvs.NL 0.871 2 4.232 0.004 Yes 

12. Total suspended solids 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.407) 
Group Name N Missing Mean StdDev SEM 
NL 51 0 
Dev 8 0 
Source of Variation 
Between Groups 1 11.762 11.762 13.029 O.001 
Residual 57 
Total 58 63.221 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = O.001). 
Power of performed test with alpha = 0.050: 0.943 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 67 
Comparison Diff of Means p q P PO.050 
Devvs.NL 1.304 2 5.105 O.001 Yes 

2 Results of analysis of variance on wet weather level of metals, nutrients, and 
solids 

1. Effect of geology type 
1. Copper 

Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.544) 
Group Name N Missing Mean StdDev SEM 
Igneous 12 
Sedimentary 17 
Source of Variation 
Between Groups 
Residual 27 
Total 28 20.824 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.035). 
Power of performed test with alpha = 0.050: 0.472 

Missing Mean 
0 -0.210 0.768 
0 0.467 0.833 
DF SS MS 
1 3.223 3.223 
17.601 0.652 

Std Dev 
0.222 
0.202 

F P 
4.944 0.035 
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Passed (P > 0.200) 
Passed (P = 0.579) 
Missing Mean 
0 -0.592 0.883 
0 0.441 0.936 
DF SS MS 
1 7.511 7.511 
22.598 0.837 

Std Dev 
0.255 
0.227 
F P 

8.974 0.006 

The power ofthe performed test (0.472) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Bonferroni t-test): 
Comparisons for factor: Geology 
Comparison Diff of Means t P PO.050 
Sedimentary vs. Igneous 0.677 2.224 0.035 Yes 

2. Nickel 
Normality Test: 
Equal Variance Test: 
Group Name N Missing Mean Std Dev SEM 
Igneous 12 
Sedimentary 17 
Source of Variation 
Between Groups 
Residual 27 
Total 28 30.108 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P - 0.006). 
Power of performed test with alpha = 0.050: 0.789 
The power ofthe performed test (0.789) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Bonferroni t-test): 
Comparisons for factor: Col 35 
Comparison Diff of Means t P PO.050 
Sedimentary vs. Igneous 1.033 2.996 0.006 Yes 

3. Selenium 
Normality Test: Passed (P = 0.184) 
Equal Variance Test: Passed (P - 0.915) 

SEM Group Name N 
Igneous 12 
Sedimentary 17 
Source of Variation 
Between Groups 
Residual 27 

Missing Mean 
0 
0 
DF 
1 

-0.823 0.663 
-0.234 0.653 
SS MS 

2.440 2.440 
11.653 0.432 

Std Dev 
0.191 
0.158 

F P 
5.653 0.025 

Total 28 14.093 
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The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.025). 
Power of performed test with alpha = 0.050: 0.542 
The power ofthe performed test (0.542) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Bonferroni t-test): 
Comparisons for factor: Col 107 
Comparison Diff of Means t P PO.050 
Sedimentary vs. Igneous 0.589 2.378 0.025 Yes 

4. Ammonia 
Normality Test: 
Equal Variance Test: 
Group Name N Missing Mean Std Dev SEM 
Igneous 12 
Sedimentary 17 
Source of Variation 
Between Groups 
Residual 27 
Total 28 16.276 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.023). 
Power of performed test with alpha = 0.050: 0.554 
The power ofthe performed test (0.554) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Bonferroni t-test): 
Comparisons for factor: Col 43 
Comparison Diff of Means t P PO.050 
Sedimentary vs. Igneous 0.639 2.405 0.023 Yes 

2. Natural catchments vs. developed catchments 
2.1. Concentration 

1. Arsenic 
Normality Test: Failed (P - O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 

Passed (P > 0.200) 
Passed (P = 0.121) 
Missing Mean 
0 -1.745 0.488 
0 -1.106 0.821 
DF SS MS 
1 2.871 2.871 
13.404 0.496 

Std Dev 
0.141 
0.199 

F P 
5.783 0.023 

319 

fi fi Z ; P Z ; l 

0003351



Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25%) 75% 
NL 29 0 0.473 0.120 1.097 
Developed 45 0 2.557 1.790 4.650 
H - 31.329 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 28.664 5.597 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

2. Cadmium 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: Wet_Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 0.146 0.0374 0.559 
Developed 45 0 0.654 0.318 1.868 
H = 20.465 with 1 degrees of freedom. (P - O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method): 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 23.164 4.523 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

3. Chromium 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: Wet Dev Vs NL in Notebook 
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Group N Missing Median 25% 75% 
NL 29 0 1.025 0.301 9.651 
Developed 45 0 6.572 4.120 22.108 
H - 12.204 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference {P = <0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 17.890 3.493 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

4. Copper 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 1.641 0.510 5.535 
Developed 45 0 21.900 13.573 42.070 
H = 34.896 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 30.252 5.907 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

5. Iron 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
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NL 29 0 1008.985 139.196 6439.514 
Developed 35 0 3.234 2.091 13.423 
H = 28.739 with 1 degrees of freedom. (P = O.OOI) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method): 
Comparison DiffofRanks Q PO.05 
NL vs. Developed 25.064 5.361 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

6. Lead 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 0.469 0.131 1.995 
Developed 45 0 13.002 7.863 36.596 
H = 35.421 with 1 degrees of freedom. (P - O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 30.479 5.952 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

7. Nickel 
Normality Test: Failed (P - O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 0.722 0.194 5.459 
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Developed 45 0 11.359 4.716 28.574 
H = 20.260 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 23.051 4.501 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

8. Selenium 
Normality Test: Failed (P - O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 

Group N Missing Median 25% 75% 
NL 29 0 0.382 0.0791 0.769 
Developed 26 0 1.250 0.405 3.260 
H = 6.653 with 1 degrees of freedom. (P = 0.010) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = 0.010) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 11.160 2.579 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

9. Zinc 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
Developed 45 0 123.266 67.368 260.518 
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NL 29 0 5.187 1.496 21.491 
H = 35.686 with I degrees of freedom. (P = O.OOI) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.OOI) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method): 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 30.592 5.974 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

10. Ammonium 
Normality Test: Failed (P = O.001) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NL in Notebook 
Group N Missing Median 25% 75% 
Developed 10 0 0.317 0.202 0.604 
NL 29 0 0.0347 0.0150 0.0821 
H - 10.764 with 1 degrees of freedom. (P = 0.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = 0.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 13.717 3.281 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

11. Total Kjeldahl nitrogen 
Normality Test; Failed (P = 0.004) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: Wet_Dev Vs NL in Notebook 
Group N Missing Median 25% 75% 
Developed 7 0 2.768 2.263 6.780 
NL 15 0 1.263 0.898 1.662 
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H = 9.840 with 1 degrees of freedom. (P = 0.002) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = 0.002) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 9.324 3.137 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

12. Total Phosphorus 
Normality Test: 
Equal Variance Test: 
Group Name N Missing Mean Std Dev SEM 
NL 21 0 
Dev 13 0 
Source of Variation 
Between Groups 
Residual 32 
Total 33 27.544 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.002). 
Power of performed test with alpha = 0.050: 0.906 
All Pairwise Multiple Comparison Procedures (Bonferroni t-test): 
Comparisons for factor: Col 54 
Comparison Diff of Means t P PO.050 
Devvs.NL 0.960 3.430 0.002 Yes 

13. Nitrate+nitrite 
Normality Test: Failed (P = 0.007) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: Wet_Dev Vs NLLogTransformed in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 -0.520 -0.665 -0.170 
Developed 27 0 0.141 -0.203 0.469 
H = 11.577 with 1 degrees of freedom. (P = O.001) 

Passed (P = 0.070) 
Passed (P - 0.119) 
Missing Mean 
-1.467 0.622 0.136 
-0.506 1.017 0.282 
DF SS MS 
1 7.406 7.406 
20.138 0.629 

Std Dev 

F P 
11.768 0.002 
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The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P - O.OOI) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 14.840 3.402 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

2.2. Flux 
1. Arsenic 

Normality Test: Passed (P - 0.041) 
Equal Variance Test: Passed (P = 0.487) 
Group Name N Missing Mean Std Dev SEM 
NL 29 0 
Developed 45 
Source of Variation 
Between Groups 
Residual 72 
Total 73 95.411 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.017). 
Power of performed test with alpha = 0.050: 0.590 
The power ofthe performed test (0.590) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 1 
Comparison Diff of Means p q P PO.050 
Developed vs. NL 0.643 2 3.450 0.017 Yes 

2. Copper 
Normality Test: Passed (P = 0.012) 
Equal Variance Test: Passed (P = 0.623) 
Group Name N Missing Mean Std Dev SEM 
NL 29 0 0.537 1.102 0.205 
Developed 45 0 1.546 1.337 0.199 
Source of Variation DF SS MS F P 

Missing 
-0.0599 
0 0.583 
DF SS 
1 7.285 
88.126 1.224 

Mean 
0.938 
1.201 
MS 
7.285 

Std Dev 
0.174 
0.179 

F P 
5.952 0.017 
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Between Groups 1 17.942 17.942 11.468 0.001 
Residual 72 112.649 1.565 
Total 73 130.590 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.001). 
Power of performed test with alpha = 0.050: 0.909 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 13 
Comparison Diffof Means p q P PO.050 
Developed vs. NL 1.009 2 4.789 0.001 Yes 

3. Iron 
Normality Test: Passed (P = 0.046) 
Equal Variance Test: Failed (P = 0.003) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NLLogTransformed in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 3.631 2.535 4.069 
Developed 35 0 6.032 3.781 7.516 
H = 17.536 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 19.578 4.188 Yes 

4. Lead 
Normality Test: Failed (P = 0.002) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks Data source: 
WetDev Vs NLLogTransformed in Notebook 
Group N Missing Median 25% 75% 
NL 29 0 0.185 -0.719 0.674 
Developed 45 0 1.407 0.787 2.264 
H= 15.934 with 1 degrees of freedom. (P = <0.001) 
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The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.OOI) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 20.442 3.992 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

5. Nickel 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P = 0.760) 

SEM Group Name N 
NL 29 0 
Developed 45 
Source of Variation 
Between Groups 
Residual 72 

Missing 
0.365 1.205 
0 1.208 
DF SS 
1 12.541 
112.717 

Mean Std Dev 
0.224 
1.280 0.191 
MS F P 
12.541 8.011 0.006 
1.566 

Total 73 125.259 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant 
difference (P = 0.006). 
Power of performed test with alpha = 0.050: 0.753 
The power ofthe performed test (0.753) is below the desired power of 
0.800. 
You should interpret the negative findings cautiously. 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 25 
Comparison Diffof Means p q P PO.050 
Developed vs. NL 0.843 2 4.003 0.006 Yes 

6. Zinc 
Normality Test: Failed (P = 0.002) 
Test execution ended by user request, ANOVA on Ranks begun 
Kruskal-Wallis One Way Analysis of Variance on Ranks 
Data source: WetDev Vs NLLogTransformed in Notebook 
Group N Missing Median 25% 75% 
Developed 45 0 2.380 1.740 3.181 
NL 29 0 1.267 0.459 1.702 
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H = 15.408 with 1 degrees of freedom. (P = O.001) 
The differences in the median values among the treatment groups are 
greater than would be expected by chance; there is a statistically 
significant difference (P = O.001) 
To isolate the group or groups that differ from the others use a multiple 
comparison procedure. 
All Pairwise Multiple Comparison Procedures (Dunn's Method) : 
Comparison DiffofRanks Q PO.05 
Developed vs. NL 20.102 3.925 Yes 
Note: The multiple comparisons on ranks do not include an adjustment for 
ties. 

7. Ammonium 
Normality Test: Passed (P > 0.200) 
Equal Variance Test: Passed (P - 0.259) 
Group Name N Missing Mean StdDev SEM 
Developed 10 0 0.420 0.732 0.232 
NL29 0 -1.019 0.926 0.172 
Source of Variation DF SS MS F P 
Between Groups 1 15.404 15.404 19.775 O.001 
Residual 37 28.821 0.779 
Total 38 44.225 
The differences in the mean values among the treatment groups are greater 
than would be expected by chance; there is a statistically significant difference 
(P = <0.001). 
Power of performed test with alpha = 0.050: 0.994 
All Pairwise Multiple Comparison Procedures (Tukey Test): 
Comparisons for factor: Col 41 
Comparison Diff of Means p q P PO.050 
Developed vs. NL 1.439 2 6.289 O.001 Yes 
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APPENDIX V, Seasonal pattern 

Table 1. Seasonal pattern in % coefficients of variations (% CV) 

Paramcier 

Ammonia 

Arsenic 

Cadmium 

Chromium 

__ __Copp_er 

Dissolved Organic Carbon 

Iron 

Lead 

Nickel 

Nitrate+Nitrite 

Orthophosphate 

Selenium 

Total Dissolved Solids 

Total Organic Carbon 

Total Phosphorus 

JpiaLSuspended Solids _ 

Zinc 

% 
Winlci :004/2005 

0.91 

37.14 

16.41 

69.66 

107.96 

206.19 

41085.77 

19.36 

33.51 

14.33 

2.73 

17.33 

9510.37 

147.49 

0.52 

1154.68 

509.31 

: \ 
Wmici :()05'2(X)6 

0.78 

3.70 

1.81 

7.93 

9.66 

282.90 

3568.96 

4.16 

5.21 

0.73 

3.79 

14622.13 

74.91 
295.15 

5.29 

392.60 

29.01 
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Table 2. Seasonal pattern in geometric means of flow-weighted mean 
concentrations 

Piir.unctci 

Ammonia 

Arsenic 

Cadmium 

Chromium 

Copper 

Dissolved Organic Carbon 

Iron 

Lead 

Mercury 

Nickel 

Nitrate+Nitrite 

Orthophosphate 

Selenium 

Total Dissolved Solids 

Total Organic Carbon 

Total Phosphorus 

Total Suspended Solids 

Zinc 

( i cnmt ' i i 
— 

\VinUT20lM':uc»5 

0.08 

1.23 

0.43 

4.98 

5.27 

3.30 

3335.74 

1.42 

0.01 

3.53 

0.66 

0.08 

0.77 

191.56 

2.61 

0.02 

135.30 

21.50 

il WMC 

A'inicr 2005.2000 

0.02 

0.13 

0.05 

0.43 

0.49 

7.42 

301.42 

0.19 

0.33 

0.18 

0.02 

0.15 

318.33 

1.21 

7.93 

0.12 

— 

— 

77.52 

1.45 
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APPENDIX VI, Dry-weather concentrations, loads, andfluxesfor each study 

site 
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Table 1. Dry-weather concentrations 
Parameter " 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Aisenic 

Arsenic 

Arsenic 

Aisenic 

Site Name 

A noyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

ConcaiErWkm 

0 006 

0.006 

0,007 

0.009 

0.005 

0.005 

0,005 

0.007 

0.005 

0.005 

0.007 

0.006 

0.008 

0.005 

0.005 

0.011 

0.OOK 

0.007 

0.005 

2.208 

0.517 

5.374 

0.088 

5.420 

0.908 

1.525 

2.760 

0.554 

0.944 

1.180 

0,197 

0.951 

0.123 

0.110 

2.119 

0,452 

0.289 

1.380 

, loads, and fluxes for each study site 
Unit ' 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Hg'L 

Ug/L 

Pg/L 

Mg/L 

Cg/L 

Pg/L 

Ug/L 

Ug/L 

Kg/L 

Ug/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/i-

Mg/L 

Mg/L 

Mg/L 

; Load : . . . 

0106 

0.360 

0.506 

0.321 

0.082 

0.012 

0.006 

0.262 

0.095 

0.055 

0.077 

0.136 

0.157 

0.288 

0.005 

0.738 

0.357 

0.071 

0.022 

24.846 

33.801 

371.140 

3.573 

88.890 

2.269 

1.883 

91.497 

9.889 

11.743 

14.943 

4.458 

14.710 

9.320 

0.062 

94.016 

16.475 

3.036 

5,067 

'. ; U n J t " 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g-day 

g/day 

FiHX-

0.002 

0.005 

0.010 

0.021 

0.011 

0.008 

0,000 

0.003 

0,006 

0.003 

0-005 

(1-014 

0,002 

0,018 

0.046 

0.002 

0.003 

0,007 

0.000 

0.572 

0,464 

7.585 

0,238 

11,805 

1,473 

0.039 

0.898 

0.577 

0.644 

0.886 

0.455 

0-179 

0.590 

0.623 

0.197 

0,128 

0.313 

0.096 

^ . . . Unit -

kg/daykm2 

kg/daykm2 

kg/day km2 

kg/day km2 

kg/daykm2 

kg/daylcm2 

kg/daylcm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/dayfcm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 ! 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

333 
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0003365



Table 2. Dry-weather concentrations, loads, and fluxes for each study site 

Parameter 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

S i t cName . 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

0.213 

0.189 

0.193 

0.189 

1.148 

0.241 

0.050 

0,356 

0.067 

0.243 

0,173 

0.075 

0.150 

0.100 

0,075 

0.067 

0.192 

0.192 

0,075 

0.122 

0.067 

0.316 

0.316 

0,465 

0.754 

0.050 

0.263 

0.210 

0,198 

0.223 

0.050 

0,459 

0.260 

0.103 

0,250 

0.067 

0,128 

0.305 

Unit 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg/L 

Mg'L 

Mg'L 

Mg/L 

ME/L 

Mg/L 

Mg/L 

Mg/L 

Ug/L 

Ug/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg'L 

Mg'L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg/L 

Mg'L 

'•: * * • < ! ;-, 
4.145 

10,536 

12.938 

6.655 

18.820 

0.465 

0.062 

16.464 

1.014 

2.459 

2,720 

• 1.795 

1.689 

4.943 

0.053 

4-286 

9.144 

1.294 

0,270 

1,484 

3.045 

19-796 

12.290 

7.626 

2.378 

0.062 

7.898 

5,240 

2.431 

3.353 

1.147 

7.568 

21,669 

0.060 

10,446 

2,708 

1.052 

0.950 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

0.095 

0.145 

0.264 

0.443 

2.499 

0.302 

0.001 

0,162 

0.059 

0,135 

0.161 

0.183 

0.021 

0,313 

0.526 

0.009 

0.071 

0,133 

0.005 

0.034 

0.042 

0.405 

0.818 

1.013 

1.544 

0.001 

0.078 

0.306 

0.133 

0.199 

0.117 

0.092 

1.371 

0.602 

0,022 

0.021 

0.108 

0.018 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/day km 2 

g/daykm2 ] 

g/daykm2 

g/day km 2 

g/daykm2 

g/day km 2 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/daykm2 

g/day km 2 

g/daykm2 

g/daykm2 | 

g/daykm2 | 

g/daykm2 

g/day km 2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

g/day km 2 

334 

s 0 o c / 1/ z ; 

0003366



Table 3 
ParamctCT 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

. Dry-weather concentrations, loads, and fluxes for each s 
SileName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Concentration 

0.508 

1,409 

1.256 

1-064 

5.058 

0.814 

0.794 

0.638 

0.493 

0.557 

1.328 

0.262 

0.924 

0.476 

0.125 

0,746 

0.916 

0.656 

0.125 

2.819 

2,600 

2.003 

2.450 

9,800 

3.883 

5.550 

3.667 

3.133 

1 

3 

2 

4 

2 

4 

3 

3 

2 

5 

639 

017 

333 

300 

200 

375 

067 

500 

567 

225 

Ihk 

MB/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg/L 

Mg'L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Load / _ 

7.134 

33.777 

19.324 

10.150 

82.945 

2.007 

0.980 

24.IM4 

11,360 

6.038 

16.802 

6.156 

15.240 

29.450 

0.066 

39.310 

34.192 

7,841 

0-378 

56.396 

158.044 

130.597 

82.599 

160.724 

10.188 

6.854 

135,017 

76.249 

10.751 

38.577 

53.056 

68.691 

126.470 

4.049 

146.395 

120,906 

33.486 

23,738 

. . Unit " 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kgttay 

kg/day 

tudy site 
Ftus 

0.164 

0.463 

0.395 

0.675 

11.015 

1.303 

0.020 

0.236 

0.663 

0.331 

0.997 

0.628 

0.186 

1.864 

0.665 

0.082 

0.266 

0.808 

0.007 

1,297 

2,168 

2,669 

5,496 

21,345 

6-615 

0,140 

1.325 

4.449 

0.590 

2,288 

5.414 

0.837 

8.004 

40,486 

0.306 

0.941 

3,452 

0,450 

Unit 

g/day km 2 

g/day km 2 

g/day km 2 

g/daykm2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

g/day km 2 

g/day km 2 

g/day km 2 

g/day km 2 

g/day km 2 

g/daykm2 

g/daykm2 

g/day km 2 

g/day km 2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

kg/day km2 

kg/daykm2 

kg/dayfcm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

335 

W 0 0 C •'"' t? C 
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Table 4. Dry-weather concentrations, loads, and fluxes for each study site 

Paramcttr 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

StteNamc 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Crisiianilos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Conemtrafion 

33.558 

14.537 

26.964 

43,639 

466.000 

145.333 

109.750 

137.642 

110-183 

132.133 

247-750 

87.567 

258-417 

99.283 

60,763 

172,333 

102.142 

166.342 

200.500 

0.025 

0.025 

0.025 

0,025 

0.043 

0.037 

0-025 

0.076 

0,025 

0,043 

0,025 

0.099 

1.255 

0.063 

0.145 

0,089 

0,025 

0.129 

0.120 

Unit 

MgT-

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

ME/L 

ME/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg'L 

MgT-

Mg/L 

Mg'L 

Mgfl-

Mg/L 

Mg/L 

Mgfl-

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Load , 

633.004 

981.877 

1941.240 

2008.966 

7642.609 

459.146 

135.531 

4436.441 

1236.523 

818.963 

2676.658 

2008.137 

4454.806 

9524,469 

25.843 

7712.794 

3511,662 

1517.782 

759.927 

0.443 

1.514 

1.459 

0.943 

0,697 

0.107 

0.031 

3.427 

0,474 

0,430 

0.308 

2.123 

27.967 

5.808 

0,056 

2.334 

0.925 

0,687 

0.453 

-Uoi l . " 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g'day 

g/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

., Flux 4 

14.562 

13.469 

39.674 

133.664 

1014.955 

298.147 

2.772 

43.550 

72.143 

44,924 

158.758 

204.912 

54.294 

602,814 

258.429 

16,145 

27.337 

156,472 

14.398 

0.010 

0,021 

0.030 

0,063 

0.093 

0,070 

0.001 

0,034 

0.028 

0.024 

0.018 

0.217 

0.341 

0.368 

0.560 

0.005 

0.007 

0,071 

0.009 

/? "SF -
g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKjn2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g'dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g'dayKm2 

g/dayKm2 1 

g/dayKm2 ] 

g/dayKm2 j 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/day Km 2 

g'dayKm2 

g/dayK.m2 

g/dayKm2 

g/dayKm2 

g/dayKm2 

g/day Km2 

g/day Km2 

g/dayKm2 

g/day Km2 

g/dayKm2 

g/dayKm2 
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Table 5. Dry-weather concentrations, loads, and fluxes for each study site 

Pttrameier 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

NitralerNitrile 

Nitrate-i-Ni trite 

Nitrate-Nit rite 

Nitrate-Nit rhe 

Nitrate+Nitrite 

Nitrale+Nitrite 

NitraterNitrite 

Nitrate-!-Nitrite 

Nitrale-r-Nitrite 

Nitrate+Nitrite 

Nitrale+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrale+Nitrite 

NitraterNitrite 

Niiraie-Niirite 

Nitrate-Nitrite 

Nitrate-Nitrite 

Nitrale+Nilrile 

SiteNarac 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Concentralion 

0,140 

0.067 

0.122 

0-110 

5.110 

0,448 

0.665 

0.375 

0,632 

0.553 

1.170 

0,100 

0.665 

0.301 

0,063 

0.544 

0.703 

0,583 

0,616 

0.128 

0.105 

0.166 

0.466 

0.060 

0,043 

0.075 

0.080 

0.123 

0.113 

0,097 

0.042 

1.399 

0.067 

0,010 

0.020 

0,024 

0.017 

0,010 

Unit 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg/L 

Mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Load * 

2.857 

4.178 

9.128 

5.017 

83.806 

1.325 

0.821 

13,731 

6.306 

4.689 

13.637 

2,443 

10.793 

17.538 

0,033 

26-216 

25.942 

7.112 

2,465 

1-805 

7.298 

9.112 

12.699 

0.984 

0,107 

0.093 

2.518 

4.488 

1.644 

1-198 

0.888 

28,416 

3.445 

0.1)09 

1.028 

0.856 

0.335 

0.043 

' Unit 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

Box-

0.066 

0,057 

0.187 

0.334 

11.130 

0.860 

0.017 

0.135 

0.368 

0.257 

0.809 

0.249 

0.132 

1.110 

0.332 

0.055 

0.202 

0.733 

0,047 

0.042 

0.100 

0.186 

0.845 

0.131 

0.069 

0.002 

0.025 

0.262 

0.090 

0.071 

0.091 

0.346 

0.218 

0,091 

0.002 

0.007 

0.035 

0.001 

Un& 

g/dayKm2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/dayKm2 

g/d3yKm2 

g/day Km 2 

g/dayKm2 

g/dayKm2 

g/day Km 2 

g/day Km2 

g/dayKm2 

kg/day Km2 

kg/dayKm2 

kg/dayK m 2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 
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Table 6. Dry-weather concentrations, loads, and fluxes for each study site 

J Parameter 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Onhophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

j Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

SitaName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Atroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

CoacoitratioD 

0.017 

0.416 

0.004 

0.(109 

0.135 

0,025 

0.074 

0,013 

0.037 

0.070 

0,068 

0.019 

0.033 

0.009 

0.082 

0.032 

0.048 

0.030 

0,004 

0,948 

0.185 

0.319 

0,148 

67.925 

0.761 

0.990 

0,331 

1.045 

2,267 

3.911 

0,102 

1.019 

0.288 

0.110 

0.640 

1.317 

1,392 

0.716 

Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg'L 

Mg/L 

Mg'L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

'Load.. 

0 1 7 0 

0.629 

0-219 

0.153 

2.214 

0.055 

0.091 

0,297 

0.568 

0.696 

0.694 

0,408 

0.606 

0.287 

0.127 

1,451 

1.964 

0.419 

0.016 

22,130 

12,084 

19.063 

5.076 

1114,000 

1.884 

1.223 

9.194 

16,185 

19.370 

49,144 

2.336 

15.384 

17.866 

0.062 

37.464 

49.776 

15.322 

2.740 

- Una 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

, 'Fhix 7 

0 004 

0.009 

0.004 

0.010 

0.294 

0.036 

0.002 

0.003 

0.033 

0.038 

0.041 

0.042 

0.007 

0.018 

1.265 

0.003 

0,015 

0.043 

0.000 

0.509 

0.166 

0.390 

0.338 

147.942 

1.223 

0,025 

0.O9O 

0.944 

1.063 

2.915 

0.238 

0.187 

1.131 

0.623 

0.078 

0.387 

1,580 

0.052 

jgiSif*" 
kgdavKm2 

kg/dayKm2 

kg/dayKm2 

kg/day Km2 

kg/clayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/dayKm2 

kg/day Km2 

kg/day Km 2 

kg/day Km2 

kg/dayKm2 

kg/day Km2 

g/day Km2 

g/day 10n2 

g/day Km 2 

g/day Km2 

g/day Km2 

g/day Km2 

g/day Km 2 

g/day Km2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/dayKm2 

g/day Km2 

g/dayKm2 

g/dayKm2 

g/day Km 2 

g/dayKm2 

g/dayKm2 

g/dayKm2 
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Table 7. Dry-weather concentrations, loads, and fluxes for each study site 

' '* '- Parameter • ' ' 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Disso Ned Solids 

Total Dissolved Solids 

Total Disso Wed Solids 

Total Disso Wed Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Tota] Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nhrogen 

Total Kjeldahl Nitrogen 

SitcName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

„ 

269,833 

168.000 

189,667 

120.683 

2270-000 

422.333 

730,000 

340.333 

439.722 

505.500 

810.833 

138.833 

419,667 

117.611 

57.500 

343,250 

869,667 

710.389 

399.500 

0.307 

0,308 

0,230 

0.230 

0.655 

0.305 

0,350 

0.230 

0.285 

0,230 

0.230 

0,230 

0.363 

0,230 

0.230 

0.520 

0.523 

0.387 

0,230 

Unit 

mgT, 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mgfl. 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

; "-ioKHv 
4850.611 

9803.143 

10269.183 

6641.223 

37229.017 

974.686 

901.479 

11864.870 

8716.326 

5978.294 

10081.785 

3200.895 

6418.690 

6656.172 

66.936 

9533,166 

30233.263 

9877.821 

1657.807 

5.341 

14.005 

13.425 

8,673 

10.742 

0.851 

0.432 

8,020 

4.579 

2.515 

2.835 

5.277 

4.844 

13.227 

0.210 

39.366 

23.572 

3.619 

0.991 

UDS 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

, 'Ftux 

111,585 

134.474 

209,875 

441.864 

4944.093 

632.913 

18.439 

116.471 

508.537 

327,937 

597.971 

326.622 

78.229 

421,277 

669.358 

19.955 

235.352 

1018.332 

31.410 

0.123 

0.192 

0.274 

0.577 

1,427 

0,553 

0.009 

0.079 

0,267 

0.138 

0,168 

0.538 

0.059 

0.837 

2-103 

0.082 

0,183 

0,373 

0.019 

Unit 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg'daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 
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Table 8. Dry-weather concentrations, loads, and fluxes for each study site 

j Parameter 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphorus 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphorus 

Total Phosphoms 

Total Phosphorus 

SheName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

CoUbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bel! Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

. ConcenlraHon 

3.183 

1.950 

2.317 

1.850 

7.950 

3.117 

3.800 

3,500 

3.650 

2.400 

2,750 

2.350 

3.483 

1.600 

3.975 

9.967 

6.917 

3-233 

4,425 

0.042 

0.075 

0.068 

0.069 

0.215 

0.051 

0.100 

0.063 

0.045 

0.063 

0.05K 

0.056 

0.088 

0.017 

0-110 

0.060 

0.041 

0.030 

0.176 

Unit -, 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

rngT 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg'L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

rngT. 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

. Load, ' ' 

53.971 

103.905 

103-054 

60.606 

130.384 

8,283 

4.693 

121.215 

117.620 

33.897 

37.435 

" 53.533 

59.558 

90,514 

3.364 

152.443 

139,072 

70,643 

17.831 

0.760 

5.545 

5.558 

3.715 

3.526 

0.109 

0,123 

2.012 

0.397 

0,610 

0.614 

1.282 

1.495 

0.846 

0,066 

1.944 

1.281 

0.195 

0,637 

Unit 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

• , F b x ' J 

1.242 

1.425 

2.106 

4.032 

17.315 

5.378 

0,096 

1.190 

6.862 

1.859 

2.220 

5.463 

0.726 

5,729 

33,638 

0.319 

1,083 

7.283 

0.338 

0.017 

0.076 

0.114 

0.247 

0.468 

0,071 

0.003 

0.020 

0.023 

0.033 

0.036 

0.131 

0,018 

0.054 

0.655 

0.004 

0.010 

0.020 

0.012 

!**o5"* 
kg/daylan2 

kg/daykm2 

kg/daylan2 

kg/daykm2 

fcg/daykm2 ; 

kg/daykm2 ' 

kg'daykm2 : 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 1 

kg/daykm2 1 

kg/day km 2 

kg/daylon2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daylcm2 

kg/daykm2 1 

kg/daykm2 

kg/daykm2 | 

kg/daykm2 1 

kg/daykm2 

kg/daykm2 | 

kg/daykm2 1 

kg/daykm2 

kg/daykm2 

340 

8 0 7 ; 

0003372



Table 9. Dry-weather concentrations, loads, and fluxes for each study site 

, ParanKMir • 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

. . „ . . , 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

SileName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Seco 

BearCreek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cold Creek 

Cristianitos Creek 

San Juan Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Seven Oaks Dam 

Cajon Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

0.292 

0,883 

0.367 

0,750 

4.000 

1,833 

0.250 

8.167 

0,958 

0.792 

0,250 

2.283 

20.350 

0.500 

4.150 

2.550 

0.375 

6,167 

2.375 

0.737 

0.402 

0.541 

0.551 

10,210 

1.737 

0.298 

0.560 

0.763 

0,705 

6.834 

0,353 

1.789 

0,223 

1.207 

0.415 

0.472 

0.989 

0,936 

Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg'L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Mg'L 

Mg'L 

Mg/L 

Mg/L 

Mg'L 

Mg'L 

Mg'L 

Mg'L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg'L 

Mg/L 

Mg/L 

L o a d ' . ' -

5.316 

83.735 

21.049 

34.325 

65.602 

7.167 

0.309 

426.634 

9.505 

4.240 

3.082 

53.084 

405,293 

43.514 

3.380 

52,396 

15.688 

24.371 

14.777 

16,150 

12.445 

13,162 

14.489 

167.449 

4.493 

0.367 

19.986 

23.449 

7.599 

79.689 

7,843 

34.670 

17.340 

1.275 

8.507 

8,828 

13.650 

4,838 

,- Unit ' -

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

kg/day 

g/day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g'day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g/day 

g'day 

Flux 

0.122 

1.149 

0.430 

2.284 

8.712 

4.654 

0.006 

4.188 

0.555 

0.233 

0.183 

5.417 

4.940 

2.754 

33.803 

0.110 

0.122 

2.512 

0,280 

0.372 

0.171 

0.269 

0.964 

22.238 

2.918 

0.008 

0.196 

1.368 

0.417 

4.727 

0,800 

0.423 

1,097 

12.749 

0,018 

0.069 

1.407 

0,092 

Unit 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/daylan2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/day km 2 

kg/daykm2 

kg/day km 2 

kg/day km 2 

kg/day km 2 

kg/day km 2 

kg/day km 2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/day km 2 

kg/day km 2 

kg/daykm2 

kg/day km2 

kg/daykm2 

kg/daykm2 

kg/daykm2 

kg/daykm2 
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APPENDIX VII, Wet-weather concentrations, loads, andfluxesfor each study 

site 
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Table 1. Wet-weather concentrations, load 
Parameter / 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Ammonia 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

Arsenic 

, SitcName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mii! Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC. 

0.03 

0.01 

0.05 

0.03 

1.32 

0.50 

0.02 

0.02 

0.03 

0.01 

0.01 

0.03 

0.09 

0.08 

0.47 

0.06 

1.64 

0.89 

0.02 

3.50 

0.49 

4.40 

0.86 

0.22 

0.37 

5.47 

0.01 

0.05 

0.47 

0.36 

0.08 

1.30 

0.73 

0.96 

s, and f 
! Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Ug/L 

Hĝ L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

uxes for each 
Load 

3.46 

10.23 

0.40 

1.05 

12.19 

74.63 

3.59 

0.50 

7.95 

0.12 

0.03 

21.14 

119.96 

11.61 

5.58 

5.10 

36.73 

79.63 

19.38 

427.67 

16.37 

40.65 

127.47 

51.31 

11.63 

2282.55 

0.25 

0.22 

386.58 

453.26 

11.50 

36.18 

50.46 

30.84 

Unit' 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

study site 
Flux ^ 

0.08 

0.09 

0.01 

0.07 

1.62 

1.53 

0.21 

0.03 

0.47 

0.01 

0.05 

0.04 

0.93 

1.20 

1.64 

0.10 

1.34 

1.83 

0.17 

8.74 

i.09 

5.40 

2.61 

2.99 

0.64 

135.38 

0.02 

0.35 

0.81 

3.53 

1.19 

10.61 

0.96 

1.13 

- Unit-: 

kg/km2 

kg/km2 

kg/kni2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/kni2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 
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Table 2. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

Cadmium 

Cadmium 

| Cadmium 

i 

! Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Cadmium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

Chromium 

SiteName'' 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC 

0.37 

0.02 

0.13 

0.19 

2.38 

1.08 

0.11 

0.32 

0.43 

0.05 

0.13 

0.04 

0.20 

0.04 

0.44 

0.34 

0.35 

6.97 

0.08 

0.91 

2.17 

12.25 

37.02 

0.25 

2.52 

0.64 

0.06 

0.06 

8.94 

5.40 

0.41 

38.32 

2.82 

16.31 

* Unit 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Load 

19.38 

21.57 

16.00 

5.75 

22.00 

159.95 

33.22 

10.42 

155.10 

0.96 

0.60 

28.89 

254.32 

5.67 

14.15 

21.19 

40.05 

311.63 

85.60 

68.99 

69.01 

113.16 

5472.52 

51.07 

84.81 

213.93 

1.15 

0.22 

7302.10 

6834.62 

61.80 

1030.63 

169.41 

646.11 

Unit 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

Flux'̂ f 
0.45 

0.19 

0.33 

0.38 

2.92 

3.27 

1.94 

0.57 

9.20 

0.06 

0.94 

0.06 

1.98 

0.58 

4.15 

0.40 

1.46 

7.17 

0.76 

1.41 

4.59 

15.03 

111.94 

2.98 

4.65 

12.69 

0,07 

0.35 

15.29 

53.20 

6.37 

302.24 

3.21 

23.59 

"iUnit?-
g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

344 

Q C\ PZ 

0003376



Table 3. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

Copper 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

DOC 

SiteName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Sequit 

FWMC 

3.63 

0.25 

0.86 

3.25 

13.32 

44,96 

0.38 

2.22 

2.11 

0.03 

0.12 

5.51 

4.83 

0.61 

41.49 

2.33 

6.88 

6.75 

8.62 

3.19 

2.37 

3.28 

3.95 

5.69 

34.01 

76.58 

5.80 

5.53 

5.61 

6.24 

21.40 

' Unit ' 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Load 

328.13 

267.30 

66.46 

105.77 

122.98 

6646.80 

83.59 

74.15 

612.88 

0.50 

0.51 

4496.95 

6109.51 

90.83 

1126.50 

133.03 

299.38 

1755.11 

9065.74 

217.98 

130.21 

28.18 

79.53 

70.30 

643.25 

243.20 

4738.22 

6991.82 

836.25 

668.08 

6831.66 

Unit 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

Flux 

7.55 

2.38 

1.36 

7.04 

16.33 

135.95 

4.88 

4.07 

36.35 

0.03 

0.80 

9.41 

47.56 

9.36 

330.35 

2.52 

10.93 

40.38 

80.71 

4.45 

8.66 

1.64 

4.36 

4.17 

40.71 

380.00 

9.92 

54.43 

86.21 

12.66 

249.42 

Unit 

g/kni2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

345 

9 fi o 7 ; P c ; 

0003377



Table 4. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Iron 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

Lead 

SiteName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

BearCreek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC 

2264.78 

66.78 

412.30 

3398.36 

7602.15 

36031.01 

121.22 

2023.85 

399.52 

7.86 

90.74 

7962.21 

7253.36 

443.92 

59447.58 

3322.19 

5363.26 

2.26 

0.05 

0.15 

0.97 

2.49 

27.21 

0.11 

1.23 

1.03 

0.01 

0.13 

1.85 

1.54 

0.23 

14.73 

1.44 

0.73 

Unit 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Load-.; 

211927.13 

70211.07 

9124.45 

109084.33 

70201.33 

5326835.85 

24726.52 

68067.45 

106492.58 

148.68 

377.03 

6501263.70 

9178430.69 

66137.21 

1647673.32 

202429.68 

268287.69 

164.35 

50.95 

1.84 

31.86 

22.96 

4022.73 

10.15 

41.38 

313.99 

0.11 

0.55 

1512.67 

1942.64 

34.43 

379.53 

80.98 

59.09 

Unii 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

FliiXv^ 

4875.25 

625.04 

186.48 

7257.77 

9322.89 

108955.53 

1442.62 

3733.82 

6316.29 

9.41 

589.11 

13608.66 

71449.72 

6818.27 

483188.66 

3835.35 

9795,10 

3.78 

0.45 

0.04 

2.12 

3.05 

82.28 

0.59 

2.27 

18.62 

0.01 

0.86 

3.17 

15.12 

3.55 

111.30 

1.53 

2.16 

'•Unit | 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/kni2 

g/km2 

g/ktn2 

g/km2 

g/km2 

g/km2 

g/km2 

g/kni2 

g/km2 

g/km2 

g/km2 

346 

9 f i O Z . ; P Z ; I 

0003378



Table 5. Wet-weather concentrations, loads, and fluxes for each study site 
Parameter 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

Nickel 

NilrattH-Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrale+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

Nitrate+Nitrite 

SiteName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWM 
C 

2.20 

0.10 

0.53 

1.47 

22.71 

34.37 

0.27 

1.66 

1.35 

0.02 

0.01 

5.76 

5.36 

0.49 

35.87 

1.21 

14.78 

0.47 

0.13 

0.52 

0.54 

1.65 

1.25 

0.23 

0.47 

0.23 

0.26 

0.01 

0.17 

0.25 

0.27 

3.76 

0.27 

2.03 

Unit- ' 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Load/ 

154.40 

107.12 

23.58 

45.59 

209.75 

5081.27 

66.06 

55.73 

444.08 

0.40 

0.05 

4702.39 

6781.00 

72.32 

999.84 

70,28 

661.25 

91.24 

133.65 

43.21 

24.81 

15.25 

184.30 

33.05 

14.84 

41.44 

5.00 

0.05 

141.63 

321.99 

40.71 

78.57 

29.88 

40.06 

Unit 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

Flux 

3.55 

0.95 

0.48 

3.03 

27.86 

103.93 

3.85 

3.06 

26.34 

0.03 

0.08 

9.84 

52.79 

7.46 

293.21 

1.33 

24.14 

2.10 

1.19 

0.88 

1.65 

2.02 

3.77 

1.93 

0.81 

2.46 

0.32 

0.07 

0.30 

2.51 

4.20 

23.04 

0.57 

1.46 

Unit 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/kni2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

347 

9 Q 0 Z ; P Z ; I 

0003379



Table 6. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Orthophosphate 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

Selenium 

• SiteName 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC 

0.08 

0.00 

0.09 

0.00 

0.43 

0.11 

0.01 

0.05 

0.02 

0.01 

0.04 

0.06 

0.06 

0.05 

0.16 

0.11 

0.09 

0.52 

0.02 

0.33 

0.31 

4.88 

2.53 

1.04 

1.40 

4.01 

0.04 

0.19 

0.53 

0.69 

0.19 

0.53 

0.50 

0.17 

Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg'L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

MR/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Load 

4.08 

3.94 

9.56 

0.27 

3,99 

16.51 

1.84 

1.30 

4.04 

0.14 

0.13 

45.62 

69.66 

7.51 

4.90 

8.66 

9.49 

69.13 

16.13 

41.66 

9.82 

45.06 

373.58 

282.35 

45.37 

1491.95 

0.81 

0.87 

431.11 

874.74 

28.45 

17.22 

47.69 

11.74 

Unit 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

p 

p 

p 

g 

p 

p 

g 

g 

g 

p 

p 

p 

g 

g 

g 

lh\\ 

0.09 

0.04 

0.20 

0.02 

0.53 

0.34 

0.11 

0.07 

0.24 

0.01 

0.21 

0.10 

0.54 

0.77 

1.44 

0.16 

0.35 

1.59 

0.14 

0,85 

0.65 

5.98 

7.64 

16.47 

2.49 

88.49 

0.05 

1.35 

0.90 

6.81 

2.93 

5.05 

0.90 

0.43 

I'm 

kg/kiiL: 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/kni2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

348 

9 0 0 Z ; P z ; l 

0003380



Table 7. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

"I otal Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Dissolved Solids 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

Total Kjeldahl Nitrogen 

:"-' -' SiteName. 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

BearCreek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

BearCreek Matilija 

Tenaja Creek 

Arroyo Sequit 

^FWMC 

401.52 

71.81 

176.54 

1152.48 

504.78 

108.60 

334.96 

338.24 

667.83 

131.22 

96.98 

417.54 

327.80 

227.03 

349.11 

173.77 

1.76 

0.89 

0.88 

0.73 

0.78 

1.31 

0.91 

1.26 

1.20 

2.18 

3.07 

1.36 

1.29 

1.80 

• Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

Load 

107251.82 

75492.03 

11813.97 

83407.46 

4661.38 

16055.98 

33064.48 

8092.33 

101408.36 

2481.82 

366.78 

528357.23 

48837.54 

6164.17 

35083.64 

47593.68 

597.72 

938.63 

1.10 

53.11 

9.73 

26.36 

11.27 

23.88 

3.82 

1776.08 

3881.31 

202.88 

214.38 

574.96 

Unit 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

' Flux" '"-

2467.26 

672.06 

241.45 

5549.40 

619.04 

328.41 

1929.08 

443.90 

6014.73 

157.08 

573.09 

4113.01 

5034.80 

1807.67 

664.71 

1737.63 

13.75 

8.36 

0.02 

3.53 

0.57 

1.45 

0.67 

1.51 

5.98 . 

3.72 

30.21 

20.92 

4.06 

20.99 

Unit 

kg/km2 

kg/km2 

k£/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

349 
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Table 8. Wet-weather concentrations, loads, and fluxes for each study site 

Parameter 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Organic Carbon 

Total Phosphorus 

Total Phosphoms 

Total Phosphorus 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

Tota! Phosphoms 

Total Phosphoms 

Total Phosphoms 

Total Phosphoms 

SiteName ' 

Arroyo Seco 

BearCreek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC 

6.53 

7.92 

2.45 

3.08 

3.22 

4.18 

6.46 

44.49 

76.04 

6.71 

6.66 

6.33 

6.01 

22.05 

0.01 

0.02 

0.14 

0.01 

0.02 

0.06 

0.12 

0.14 

0.05 

0.12 

0.01 

0.18 

0.09 

Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

.Load 

1939.51 

8322.18 

109.39 

153.80 

26.89 

84.25 

79.77 

841.56 

241.48 

5479.83 

8430.79 

943.63 

659.92 

7037.25 

0.14 

0.56 

8.09 

0.07 

2.66 

1.64 

2.40 

3.40 

0.87 

0.45 

0.18 

7.74 

1.71 

Unit 

kg 

kg 

kg 

kg 

kp 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

Flu'x^ , 

44.62 

74.09 

2.24 

10.23 

1.57 

4.62 

4.73 

53.26 

377.32 

11.47 

65.63 

97.28 

12.50 

256.93 

0.00 

0.01 

0.54 

0.01 

0.05 

0.10 

0.13 

0.20 

0.06 

0.70 

0.05 

0.15 

0.06 

s&Unit /* 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

350 
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Table 9. Wet-weather concentrations, loads, and fluxes for each study site 

1 Parameter 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Total Suspended Solids 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

Zinc 

SiteName , 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Bell Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Piru Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

Arroyo Seco 

Bear Creek WFSGR 

Cattle Creek EFSGR 

Coldbrook NFSGR 

Chesebro Creek 

Cristianitos Creek 

Santiago Creek 

Belt Creek 

Silverado Creek 

Mill Creek 

Fry Creek 

Pim Creek 

Sespe Creek 

Bear Creek Matilija 

Runkle Canyon 

Tenaja Creek 

Arroyo Sequit 

FWMC 

107.03 

6.29 

223.76 

54.25 

200.85 

4689.18 

13.97 

95.09 

38.70 

0.25 

11.08 

5454.92 

51969.43 

242.25 

2375.17 

184.15 

461.24 

12.64 

0.25 

2.05 

13.98 

38.66 

204.32 

1.46 

10.03 

13.29 

0.06 

1.74 

16.11 

14.35 

1.34 

182,85 

12.50 

12.10 

Unit 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

mg'L 

mg'L 

mg/L 

mg/L 

mg/L 

mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Mg/L 

Load 

12054.09 

6616.49 

3728.27 

3926.55 

1854.69 

693250.13 

417.79 

3020.85 

3105.45 

4.73 

39.18 

4454023.04 

65762315.29 

36092.15 

43860.43 

16357.92 

147232.56 

833.40 

263.01 

171.23 

450.27 

357.03 

30206.40 

365.47 

337.20 

4272.08 

1.07 

7.64 

13151.22 

18163.98 

199.69 

5129.84 

641.19 

699.22 

Unit 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

kg 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

g 

Flux; 

277.30 

58.90 

76.20 

261.25 

246.31 

14179.79 

24.38 

165.71 

184.19 

0.30 

61.22 

9323.31 

511928.35 

3720,84 

12862.30 

309.93 

5375.41 

19.17 

2.34 

3.50 

29.96 

47.41 

617.84 

21.32 

18.50 

253.39 

0.07 

11.93 

27.53 

141.40 

20.59 

1504.35 

12.15 

25.53 

Unit 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

kg/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

g/km2 

S/km2 

g/km2 

g/km2 

351 

9 0 fl 
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Toni Lynn Semeah 

From: Rh4music@aol.com 

Sent: Wednesday, January 23, 2008 1:51 PM 

To: Toni Lynn Semeah 

Subject: Re: Booking 

Thank you, Toni... 
I will fax the contract for the Sax player. I will use the same figure ($600) that I have charged 
for the last 2 years. 
Yes, if you would like to book other things, including the jazz trios we discussed, I will put 
together a proposal which would give you and over-all discount. No hurry. Let me know what 
you need as the date gets closer. If you need suggestions, let me know. Remember, I can 
book just about any type of entertainment. I could make it easy for you and handle whatever 
you need. 
thanks so much, I appreciate your business. 
Best, r 

Richard Hastings 
Ambience Music Co. 
562-972-1594 

Start the year off right. Easy ways to stay in shape. 
http://body.aol.com/fitness/winter-exercise?NCID=aolcmp00300000002489 

9 0 0 Z ; P z ; T 
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3151 f,ixway Avenue, Suite fqW
Costa h,iesa, CA 92626
Phone 714-850-1965
hx 714··850·1592
Website "W'WW,Coastkeeper,org

' .. Janu~ry25, 2008

Executive Officer end Members of the Board
GaHfomia Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Re: Re->/ised Tentative Order No. R9-2008-0001, NPDES Order No. CAS0108740

Dear Mr. Robertus and Members of the Board:

Orange County Coastkeeper is a grass roots environmental organization with the mission to preserve,
protect an-d restore the watersheds and cosstal environment of Orange C:runty. After reviewing the Draft
Permit for South Orange County and the recently submitted comment letter from the NRDC, we concur
'Nlth the NRDC comments on the permit We believe that to effectively protect water quality the draft
permit should be revised to address the issues detailed in the NRDC letter,

Ray Hiemstra
Assc,ciate Director~Programs
Orange County COelstkeeper

.......
"... ,;.,,}
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January 24, 2008 
 
Jeremy Haas 
San Diego Regional Water Quality Control Board 
 
RE: Comments on Tentative Order No. R9-2008-0001 
 
Dear Mr. Haas, 
 
Please accept the following comments regarding proposed language found on page 32, Section 1 
a and c of Tentative Order No. R9-2008-0001.   
 
Rather than removing ineffective BMPs and adding LID BMPs, the SUSMP BMP list should be 
updated to reflect new information about pollutant removal and water quantity management 
capabilities of BMPs as is demonstrated in field tests and laboratory tests.  Efforts must be made 
to link the performance of the BMPs to specific design criteria.  It is important that we move 
beyond associating a particular BMP type or class with a particular effectiveness.  This is a 
useful first screening approach for BMP selection, but the actual performance of most BMPs is 
highly dependent on their particular design and size in relation to the flow rate or volume treated.   
 
To illustrate the point, consider that Table 7-II-6, “Treatment Control BMP Selection Matrix” in 
the current Orange County DAMP groups similar technologies together and credits them with 
the same level of effectiveness regardless of specific designs.  For example, grass swales, 
wetland vegetation swales, grass strips and bioretention are all grouped in the same biofilter 
category with the same capabilities.  Surely a true bioretention area that collects and infiltrates 
water through natural or amended soil to reduce or even eliminate runoff would be better 
performing than a typical swale which may have little infiltrative capacity and sparse vegetation.   

Proprietary systems also vary dramatically in design and sizing strategies.  For example, catch 
basin inserts are often referred to as filters, as are cartridge based filters.  The difference in 
performance and cost between these technologies can be dramatic.  These differences should not 
be ignored. On the contrary, they should be investigated and captured in subsequent SUSMP 
iterations. This permit should require that BMP specific pollutant and water quantity reduction 
assessments be included in updates to the SUSMP. These updates would take the form of 
minimum design standards for BMPs that must be met in order for those BMPs to be credited 
with the assumed performance level.  Minimum design standards for LID BMPs should also be 
developed. 

Several efforts designed to collect the kind of information that is needed to make these kinds of 
BMP specific assessments are underway. Notable resources include the International Stormwater 
BMP Database, the Caltrans Stormwater Treatment Technology Report, the Washington State 
Department of Ecology, the New Jersey Department of Environmental Protection and the 
University of New Hampshire.   
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I encourage you to consider incorporating information from these resources, and other local field 
monitoring projects and data collection efforts to develop more specific BMP performance 
estimations in future SUSMP updates. 
 
Sincerely,  
 

 
 
Vaikko Allen II, CPSWQ 
Regulatory Relations Manager - West 
 
CONTECH Stormwater Solutions Inc. 
621 San Vicente Blvd. #308, Santa Monica, CA 90402 
Office: 310.260.7953  
Cell: 310-850-1736 
Toll free: 877.907.8676 
allenv@contech-cpi.com  
www.contechstormwater.com  
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COUNTY OF ORANGE 
RESOURCES & DEVELOPMENT MANAGEMENT DEPARTMENT 

Bryan Speegle, Director 
 
 

Environmental Resources 
 1750 S. Douglass Road 

Anaheim, CA  92806 

Telephone:  (714) 567-6363 
Fax:  (714) 567-6220 

 
 

 

 
 
January 24, 2008 
 
By E-mail and U.S. Mail 
 
John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4353 
 
Subject:  Revised Tentative Order No. R9-2008-0001; NPDES No. CAS0108740 
 
Dear Mr. Robertus:   
 
We are in receipt of the December 12, 2007 revised draft of the Waste Discharge Requirements 
for Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) 
Draining the Watersheds of the County of Orange, the Incorporated Cities of Orange County, 
and the Orange County Flood Control District Within the San Diego Region, Tentative Order No. 
R9-2008-0001; NPDES No. CAS0108740 (the “December 2007 Order”).  The December 2007 
Order was prepared and distributed for public comment by staff of the Regional Water Quality 
Control Board (“Regional Board”).  The County of Orange, as the Principal Permittee, provides 
these comments for you, Regional Board staff, and members of the Regional Board to consider 
before the Regional Board adopts the Order.  The Copermittees were involved in the 
development of these comments and the cities of Aliso Viejo, Dana Point, Laguna Beach, 
Laguna Niguel, Laguna Woods, Laguna Hills, Mission Viejo, Rancho Santa Margarita, San Juan 
Capistrano and San Clemente have directed that they be recognized as concurring entities. 
 
As you know, we submitted extensive comments on the initial February 9, 2007 Tentative Order 
on April 4, 2007 (“Initial Comments”).  We also submitted comments on the July 6, 2007 
Revised Tentative Order on August 22, 2007 (“August 2007 Comments”).  For your 
convenience, our Initial Comments and August 2007 Comments are attached and incorporated 
herein.  While you and your staff clearly have considered our comments, our principal legal and 
strategic technical concerns, as raised in our prior comments, remain largely unresolved in the 
December 2007 Order.  Accordingly, our comments in this letter need to be considered in the 
context of our prior written comments. 
 
In these comments we focus on two issues:  (1) the requirements for facilities that extract, treat 
and discharge water from waters of the United States and back into waters of the United States 
(“FETDs”) which initially were incorporated in the July 2007 Order (and which relate to our 
concerns with the Order’s requirements regarding treatment control BMPs); and (2) staff’s new 
attempt at justifying the provisions in the December 2007 Order that go beyond what is required 
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Jeremy Haas - NPDES Tentative Order Comment 

  
Mr. Haas, 
  
This email is the promised follow up to the discussion at the Aliso Creek Directive meeting on January 30th 
regarding the latest South Orange County Stormwater Tentative Order. 
  
In Section D.1.f.2.c.v. – JURMP Development Planning Treatment Control BMP Maintenance Tracking, on 
page 34, the permit states “At least 25% of projects with drainage insert treatment control BMPs must be 
inspected by the Copermittee annually.”  (emphasis added) 
  
The issue was addressed by the first response to comments issued by the Region 9 staff, but the language in 
this section was not changed: 
  
33. Section D.1.e: BMP Construction Verification; and 
Section D.1.f: Treatment Control BMP Tracking 
Commenters: Contech Stormwater Solutions, Inc., City of Laguna Hills, City of Aliso 
Viejo, City of Dana Point, County of Orange, Rancho Mission Viejo, City of Lake Forest 
Comment: One commenter suggested revisions to Section D.1.f so that only structural 
source control and treatment control BMPs be verified and that such verification should 
occur during regular construction inspections. Several other comments indicated that 
compliance with inspection requirements will require a significant commitment from 
Copermittee staff and may require the addition of staff, an outlay of funds with 
questionable value. Recommendations were made to allow self-certification by 
facilities, inspection by a third party and/or verification by the Copermittee on an as needed 
basis. 
  
Response: To the extent that site design and non-structural source control BMPs are 
properly employed, they play a critical role in the prevention of storm water pollution 
and urban runoff on developments, a tenet of the Tentative Order. For this reason, the 
proper construction of all BMPs, not just structural BMPs, must be verified. The 
language proposed in the Tentative Order affords the Copermittee maximum flexibility 
in determining at what point during the construction process inspections are 
performed, so long as the BMPs are verified prior to occupancy. The language in 
Section D.1.f.c.iii of the Tentative Order has been modified to allow the Copermittees 
more latitude with verifying treatment control BMP operations through self-certification, 
third party inspection and/or verification by the Copermittee. (emphasis added) 

From:    "Holoman, Will WQ" <wholoman@lagunabeachcity.net>
To:    "Jeremy Haas" <JHaas@waterboards.ca.gov>
Date:    2/1/2008 1:45 PM
Subject:   NPDES Tentative Order Comment
CC:

   

"Amanda Carr" <Amanda.Carr@rdmd.ocgov.com>, "Chris Crompton" 
<Chris.Crompton@rdmd.ocgov.com>, "Jennifer Weiland" <Jennifer.Weiland@rdmd.ocgov.com>, 
"Richard Boon" <Richard.Boon@rdmd.ocgov.com>, "Grant Sharp" 
<Grant.Sharp@rdmd.ocgov.com>, "Zoila Finch" <Zoila.Finch@rdmd.ocgov.com>, "Bill Brick" 
<Bill.Brick@rdmd.ocgov.com>, "Kacen Clapper" <Kacen.Clapper@rdmd.ocgov.com>, 
<moyyahya@caaprofessionals.com>, <hjaved@ci.laguna-hills.ca.us>, <npalmer@ci.laguna-
niguel.ca.us>, <srake@lagunawoodscity.org>, <dslaven@ci.lake-forest.ca.us>, 
<james@cityofmissionviejo.org>, "Shissler, David WQ" <dshissler@lagunabeachcity.net>, 
"Phillips, Mike WQ" <mphillips@lagunabeachcity.net>

Page 1 of 2
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It is the request of Laguna Beach to have the words “by the Copermittee” stricken from Section D.1.f.2.c.v. of 
the Tentative Order per the response to comments previously issued by Board staff. 
  
Please contact me with any questions. 
  
Thank you, 
  

�����������	�����������	�����������	�����������	 
Senior Water Quality Analyst 
505 Forest Drive 
Laguna Beach, CA 
92651 
tel 949.497.0781 
fax 949.494.1864 

Page 2 of 2
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Board and Executive Director                                                     November 20, 2007                                                                                 
California Regional Water Quality Control Board 
San Diego Region 9 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 
  
RE: Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 
       Addendum to Public Comments of April 23, 2007 
       South Laguna Civic Association 
         
The members of the community of South Laguna represented by the South Laguna Civic 
Association, established in 1946, recognizes urban runoff from dry weather flows continues to be 
discharged through regional storm drain systems permitted exclusively to convey rain water. The 
Aliso Watershed is listed by CWA Section 303(d) as Impaired Waters for “Pacific Ocean 
Toxicity, Phosphorus, Bacterial Indicators, Benzo[b]flouranthene, Dieldrin and Sediment 
Toxicity”. 
 
Chronic illegal discharges from MS4 storm drains by Copermitees contribute in excess of 
5,000,000 gallons each day of polluted urban runoff to knowingly and negligently perpetuate a 
significant public health and safety nuisance at Aliso Beach in South Laguna, Laguna Beach, 
California. Marine life and critical habitat in locally protected coastal receiving waters and 
Environmentally Sensitive Areas (ESA) remain degraded by elevated flows of abandoned 
imported water which constitutes the primary source of dry weather polluted urban runoff. 
 
The SLCA joins other environmental organizations and responsible citizen groups demanding 
immediate cessation of illegal MS4 Discharges to creek and coastal receiving waters and 
adoption of Low Impact Development (LID) Standards for all new development and 
redevelopment projects along with other Recommended Actions as previously submitted. 
 
MS4 DISCHARGE CHARACTERISTICS 
 
According to the SDRWQCB website:  
 
1. Urban runoff contains “waste”, as defined in the California Water Code (CWC), and 
    pollutants that adversely affect the quality of the waters of the State. The discharge 
    of urban runoff from an MS4 is a “discharge of pollutants from a point source” into 
    waters of the U.S. as defined in the CWA. 
 
2. The most common categories of pollutants in urban runoff include total suspended 
    solids, sediment (due to anthropogenic activities); pathogens (e.g., bacteria, viruses, 
    protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); petroleum products 
    and polynuclear aromatic hydrocarbons; synthetic organics (e.g., pesticides, 
    herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers),   
    oxygen demanding substances (decaying vegetation, animal waste), detergents, and   
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    trash. 
 
3. The discharge of pollutants and/or increased flows from MS4s may cause or 
    threaten to cause the concentration of pollutants to exceed applicable receiving 
    water quality objectives and impair or threaten to impair designated beneficial uses 
    resulting in a condition of pollution (i.e., unreasonable impairment of water quality for 
    designated beneficial uses), contamination, or nuisance. 
 
4. Pollutants in urban runoff can threaten and adversely affect human health. Human 
    illnesses have been clearly linked to recreating near storm drains flowing to coastal 
    waters. Also, urban runoff pollutants in receiving waters can bioaccumulate in the 
    tissues of invertebrates and fish, which may be eventually consumed by humans. 
 
5. Urban runoff discharges from MS4s often contain pollutants that cause toxicity to 
    aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 
    agents ranging from mortality to physiological responses such as impaired 
    reproduction or growth anomalies). Toxic pollutants impact the overall quality of 
    aquatic systems and beneficial uses of receiving waters. 
 
6. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 
    streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
    thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
    comprising the San Diego Region as shown in Tables 2a and 2b. Some of the 
    receiving water bodies have been designated as impaired by the Regional Board 
    and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
    to CWA section 303(d). Also shown in the Tables are the watershed management 
    areas (WMAs) as defined in the Regional Board report, Watershed Management 
   Approach, January 2002. 
 
7.The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff related 
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at various 
watershed monitoring stations. Persistent toxicity has also been observed at some watershed 
monitoring stations. In addition, bioassessment data indicates that the majority of urbanized 
receiving waters have Poor to Very Poor Index of Biotic Integrity ratings. In sum, the above 
findings indicate that urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 

 
8. When natural vegetated pervious ground cover is converted to impervious surfaces such as 

paved highways, streets, rooftops, and parking lots, the natural absorption and infiltration 
abilities of the land are lost. Therefore, runoff leaving a developed urban area is significantly 
greater in runoff volume, velocity, and peak flow rate than pre-development runoff from the 
same area. Runoff durations can also increase as a result of flood control and other efforts to 
control peak flow rates. Increased volume, velocity, rate, and duration of runoff greatly 
accelerate the erosion of downstream natural channels. Significant declines in the biological 
integrity and physical habitat of streams and other receiving waters have been found to occur 
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with as little as a 3-5% conversion from natural to impervious surfaces. The increased runoff 
characteristics from new development must be controlled to protect against increased erosion 
of channel beds and banks, sediment pollutant generation, or other impacts to beneficial uses 
and stream habitat due to increased erosive force. 

 
9. Urban development creates new pollution sources as human population density increases and 

brings with it proportionately higher levels of car emissions, car maintenance wastes, 
municipal sewage, pesticides, household hazardous wastes, pet wastes, trash, etc. which can 
either be washed or directly dumped into the MS4. As a result, the runoff leaving the 
developed urban area is significantly greater in pollutant load than the pre-development runoff 
from the same area. These increased pollutant loads must be controlled to protect downstream 
receiving water quality. 

 
10. Development and urbanization especially threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a RARE beneficial use (supporting rare, 
threatened or endangered species) and CWA 303(d)-impaired water bodies. Such areas have a 
much lower capacity to withstand pollutant shocks than might be acceptable in other areas. In 
essence, development that is ordinarily insignificant in its impact on the environment may 
become significant in a particularly sensitive environment. Therefore, additional control to 
reduce pollutants from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 

 
11. Although dependent on several factors, the risks typically associated with properly managed 

infiltration of runoff (especially from residential land use areas) are not significant. The risks 
associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 

   infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
   processes of filtering and transformation that occur in the soil); (2) taking reasonable     

steps to prevent the illegal disposal of wastes; (3) protecting footings and foundations; and (4) 
ensuring that each drainage feature is adequately maintained in perpetuity. 
 
Reference: http://www.waterboards.ca.gov/rwqcb9/rb9board/Apr07/4-11-    
                   07%20items/item%209/EOSR%20SD2%20-%20Tentative%20Order%20R9-2007-  
                   0002%20with%20attach%20and%20monitoring.pdf 

 
By the preceding SDRWQCB analysis, the Aliso Watershed remains non-compliant with  
basic MS4 protocols and Copermitees persist in a 20 year pattern of disregard for the  
Rules and Regulations of the SDRWQCB. ESA habitats designated by the California  
Department of Fish and Game (December 2004) impacted by the degraded Aliso  
Watershed include the South Laguna Beach Marine Park (established 1968) and Niguel  
State Marine Park (established 1971). 
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 Legal Points and Authorities 
 
The California Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 
Regulations states “Any irrigation runoff shall be confined………”. Moreover: 
 

Section 13142.5. In addition to any other policies established pursuant to this division, the 
policies of the state with respect to water quality as it relates to the coastal marine 
environment are that: (a) Wastewater discharges shall be treated to protect present and future 
beneficial uses, and, where feasible, to restore past beneficial uses of the receiving waters. 
Highest priority shall be given to improving or eliminating discharges that adversely affect 
any of the following:  

 
(1) Wetlands, estuaries, and other biologically sensitive sites.  
(2) Areas important for water contact sports.  
(3) Areas that produce shellfish for human consumption.  
(4) Ocean areas subject to massive waste discharge. Ocean chemistry and mixing 

processes, marine life conditions, other present or proposed outfalls in the vicinity, and 
relevant aspects of areawide waste treatment management plans and programs, but not 
of convenience to the discharger, shall for the purposes of this section, be considered in 
determining the effects of  such discharges. Toxic and hard-to-treat substances should 
be pretreated at the source if such substances would be incompatible with effective and 
economical treatment in municipal treatment plants. 

 
The Aliso Watershed incorporates all of the above high priority elements as it includes: 
 

(1) Aliso Estuary Tidewater Goby Habitat as inventoried in 1978 by the City of Laguna 
Beach, 

(2) Popular free diving, snorkeling, surfing and the Annual Aliso Beach World 
Skimboarding Championship,  

(3) Abalone and Mussel Shellfish Grounds, 
(4) The immediate oceanographic cell is subject to massive waste discharge and areawide 

waste treatment programs accumulating toxic substances associated with the daily 
discharge of over 5,000,000 gallons of urban runoff and, only 1 ½ mile offshore, 12 to 
15 million gallons of secondary treated sewage water for a cumulative total of 
20,000,000 gallons each day of wastewater contamination (Over 7 Billion Gallons 
Annually). 

 
The proposed Draft MS4 Permit is inappropriate and improper in that it violates laws and 
regulations pertaining to enforcement of Cleanup and Abatement Orders  (California Water Code 
Section 13304); the SWRCB Water Quality Enforcement Policy (February 19, 2002; pages 
3,4,11,26, 39,42); the Porter-Cologne Clean Water Act; and is a discriminatory violation of the 
State of California definition governing Environmental Justice  (Government Code Section 
65040.12 and Public Resources Code Section 72000). 
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Low Impact Development 

While immediate interventions with a sense of the imperative are urgently in need of support 
from the SDRWQCB and other regulatory agencies, new developments and redevelopments 
including residential remodels can benefit from incorporation of Low Impact Development 
(LID) Standards and Strategies. Immediate, short term interventions coupled with LID Standards 
can restore the natural semi-arid ecology of the Aliso Watershed.  

“Rooftops to Rivers” discusses techniques specific cities have implemented and examples of 
LID-type ordinances around the country( See: www.nrdc.org/ Rooftops to Rivers) 

�        City of Santa Monica, California - defines “new development,” to which 
specific storm water runoff control requirements apply, as “any construction 
project that (a) results in improvements to fifty percent or greater of the square 
footage of a building, (b) creates or adds at least five thousand square feet of 
impervious surfaces, or (c) creates or adds fifty percent or more of impervious 
surfaces.” (Santa Monica Municipal Code, Chapter 7.10.030(d)(3)); 

�        Contra Costa County, California – applies storm water runoff control 
requirements to “new and redevelopment projects that create 10,000 square feet or 
more of impervious area.”  (RWQCB, San Francisco Bay Region, Contra Costa 
Countywide NPDES Municipal Stormwater Permit Amendment Order No. R2-
2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at 
pp. 9-10 (lowering previous one-acre threshold for the application of performance 
standards effective August 15, 2006);  

�        State of New Jersey - defines “major development,” to which specific storm 
water runoff control requirements apply, as “any development that ultimately 
provides for disturbing one or more acres of land or increasing impervious surface 
by one-quarter acre or more.”  (New Jersey Stormwater Rules, N.J.A.C. § 7:8-
1.2); 

�        State of Washington – applies numeric storm water treatment requirements to 
any project adding 5,000 square feet or more of new impervious surface.  (Phase I 
Municipal Stormwater NPDES General Permit (Draft Feb. 15, 2006) Appendix I 
(Minimum Technical Requirements for New Development and Redevelopment), 
at pp. 7, 8, 20); 

�        State of Maryland – requires storm water management plans for any 
development that disturbs 5,000 square feet or greater.  (Maryland Code, Title 26, 
Subtitle 17, Chapter 2, §5B; see also Maryland Model Stormwater Management 
Ordinance (July 2000) at pp. 2, 5, 8); 
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�        City of Portland, Oregon – employs “a citywide pollution reduction 
requirement for all development projects with over 500 square feet of impervious 
development footprint area, and all existing sites that propose to create new off-
site stormwater discharges.” (Stormwater Management Manual (adopted July 1, 
1999; updated September 1, 2004) Chapter 1.5.2 (Pollution Reduction 
Requirements) at p.1-25); 

�        Stafford County, Virginia – uses an exemption approach under which low 
impact development practices apply to all development except a) mining/oil & 
gas operations; b) agriculture; c) linear development projects that are less than 1-
acre, insignificant increases in peak flow, and no flooding or downstream erosion 
problems; d) single family not part of a subdivision; e) structure ancillary to 
single-family homes; and e) “land development projects that disturb less than two 
thousand five hundred (2,500) square feet of land.”  (Stafford County Muni. Code 
§ 25.5-1(f).)  

(Reference:  Michelle Mehta, Project Attorney, Natural Resources Defense Council) 

The public, residents of Laguna Beach and visitors from around Orange County and beyond 
deserve the highest standards from the SDRWQCB to protect us and future generations from 
urban runoff pollution. California must lead the way towards implementing timely solutions and 
wise, low impact development as we move forward. 

Recommended Actions 
 

1. The pattern of negligence and waste characterizing systematic failed measures by 
Copermitees demands intervention by the SDRWCB to institute Cleanup and Abatement 
measures aimed at numerical reductions of contaminated flow rates in a prompt, specific 
timetable at known inland MS4 facility “point sources”. 

 
2. To encourage compliance with basic water quality protection measures, issue citations 

against Copermitees for creating and perpetuating an attractive public nuisance by 
knowingly allowing inland dry weather MS4 discharges to accumulate and pollute a 
coastal estuarine wetland, Aliso Beach and the South Laguna Beach State Marine Park. 
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Illegal breaching of natural beach sand berm 
to create attractive public nuisance 

 
3. SDRWQCB interventions can include: 
 

• Diversions to inland SOCWA facilities for treatment and reuse as reclaimed 
water. The City of Laguna Beach received SDRWQCB Approvals for 13 dry 
weather/first flush diversions to the Coastal Treatment Plant for beneficial reuse 
as reclaimed water. The Aliso Watershed, as the largest watershed in the City, has 
yet to receive approvals for any diversions. The inconsistent application of 
regulatory actions raises issues of fairness and legal propriety. The Aliso 
Watershed must target proximate historic natural flow regimes to achieve any 
reasonable restoration of the habitat:  creeks, canyons, coast and ocean. 

 
• Strategic capture of MS4 discharges for filtration and local beneficial reuse until 

Copermitees demonstrate measurable results over the next 3 to 10 years capable 
of removing dry weather urban runoff for beneficial reuse and water/energy  
conservation mandates. 
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Aliso Bioregional Watershed 

 
 
• Fines levied against offending subwatershed, cities, homeowner associations, golf 

courses and others with elevated dry season discharge rates detected during 
monitoring activities at known point sources 
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• Fines levied against offending inland water districts for failing to control urban 
runoff (i.e.” imported water byproduct”) through monitoring, punitive pricing 
structure and more aggressive recycled water programs 

 
   4.   During the current permit period, Copermitees have failed to achieve measurable   

   reductions in MS4 discharges. SDRWQCB must exercise authority and assume   
   control over the present, clearly defective watershed management programs.      
   Private subcontractor services can be retained with stipulations for numerical   
   reductions of flows and constituents within time certain performance parameters.   
   Funds for such services can be recovered by reallocating funds presently wasted by   
   failed Copermitee watershed management practices. 

 
  5.   Relative to Low Impact Development (LID): 
 

A.  Expand the definition of “Priority Development Project” to include all new   
      development and redevelopment projects. 

            B.  Adopt a standard of 3% maximum allowable Effective Impervious Area (EIA) in all  
                  Priority Development Projects and Redevelopment Projects 
            C.  Identify all LID BMPs as the principle storm drain management strategy for  
                  development and redevelopment projects 
            D.  Require a three month timeline for Copermitees to develop guidelines for LID  
                  strategies 
 
 

6.   As mitigation for a pattern of failed watershed management programs that flood   
  creek and coastal waters, Copermitees should be directed to restore the Aliso    
  Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally   
  listed tidewater goby  (designated “Potential Reintroduction Site” – US Fish and    
  Wildlife Service, South Coast Recovery Unit: Sub-Unit SC 1 (Eastern Half), 2005). 

 
Conclusion 
 
Twenty years and $20 million represents too much time and too much money wasted on 
mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 
and the South Laguna Beach State Marine Park. According to Stream Gage Information 
(Appendix D, Aliso Creek Watershed Chapter), “Data consisting of periodic discharge 
measurements was measured at one site on Aliso Creek between the years of 1932 and 
2002….Historically (pre-urbanization), Aliso Creek was an ephemeral creek”. 
 
Water quality laws and regulations are not intended to be implemented for the convenience of 
Copermitees, inland Water Districts and their cohorts among the Residential Development and 
Building Industries.  Dry weather MS4 discharges are directly attributable to the collective 
practices of these entities and constitutes an industrial wastewater byproduct from known point 
sources.  
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Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 
Practicable”, while being a scientifically imprecise concept, does not on balance take into 
account “practical” protection of irreplaceable coastal wetlands and ocean resources 
unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 
“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 
illnesses. 
 
The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 
Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 
known inland point sources. Removing harmful dry weather urban runoff water quality 
constituents and elevated flows is possible through aggressive leadership by Regional Boards. 
 

      The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 
Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 
runoff pollution before approving a genuinely effective MS4 Permit Program for the Aliso 
Watershed.                                                                            

 
Respectfully submitted, 
 
 
 
 
Bill Rihn                                                                             Michael Beanan 
President                                                                             Board of Directors 
South Laguna Civic Association                                        South Laguna Civic Association 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Attachments 
         
                California Regional Water Quality Control Board, San Diego Region 9, April 23, 2007 
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Jeremy Haas                                                                                      April 23, 2007 
California Regional Water Quality Control Board 
San Diego Region 9 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 
 
RE:  Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 
        Supplemental Comments 
 
  
The members of the community of South Laguna represented by the South Laguna Civic 
Association, established in 1946, recognizes urban runoff is directly the result of dry weather 
flows.  SLCA objects to the continued discharge of urban runoff through Copermitees regional 
storm drain systems. In doing so, Copermitees knowingly and willfully create and sustain ocean 
pollution in our coastal village. 
 
California Water Code, Division 7, Sections 13000 & 13529.2 prohibit the “minor discharge of 
recycled water” and asserts “the use of potable” for irrigation “is a waste”. Section 13142.5, 
moreover, provides specific protections for water quality and the coastal marine environment. 
 

     Section 13142.5:  In addition to any other policies established pursuant to this  
     division, the policies of the state with respect to water quality as it relates to  
     the coastal marine environment are that: (a) Wastewater discharges shall be   
     treated to protect present and future beneficial uses, and, where feasible, to restore   
     past beneficial uses of the receiving waters. Highest priority shall be given to  
     improving or eliminating discharges that adversely affect any of the following:  

(1) Wetlands, estuaries, and other biologically sensitive sites.  
(2) Areas important for water contact sports.  
(3)  Areas that produce shellfish for human consumption.  
(4)  Ocean areas subject to massive waste discharge. 

         Ocean chemistry and mixing processes, marine life conditions, other present or  
         proposed outfalls in the vicinity, and relevant aspects of area wide waste treatment  
         management plans and programs, but not of convenience to the discharger, shall for  
         the purposes of this section, be considered in determining the effects of such  
         discharges. Toxic and hard-to-treat substances should be pretreated at the source if  
         such substances would be incompatible with effective and economical treatment in  
         municipal treatment plants.” 
 
 
Clean Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 
Regulations requires “ any irrigation water shall be confined…”.  “Waste includes sewage and 
any and all substances associated with human habitation or human origin”, such as, urban runoff. 
The California Constitution (Section 2, Article X) mandates “All waters of the State be put to 
beneficial use”. 
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Taken together, these laws and regulations provide a framework to challenge the present 
practices of Copermitees to illegally utilize the MS4 System to discharge irrigation runoff 
originating from recycled or potable water supplies. 
 
Clearly, the majority of residential development projects and associated commercial and 
municipal facilities in the Aliso Watershed have seriously defective runoff management 
programs.  Mandated “Best Management Practices” over the past twenty years have made water 
quality in creek and coastal receiving waters worse. Throughout the watershed, development 
runoff detention basins and retention basins are improperly maintained and fail to capture dry 
season flows or storm events as designed, engineered and installed. In this respect, most 
Development Conditions of Approval are presently non-compliant. 
 
The Cooperies have expended in excess of $20 million over the past 15 years to unsuccessfully 
address the water pollution problems associated with urban runoff.  This enormous waste of 
limited taxpayer revenues suggests the need for more aggressive regulatory actions by the 
SDRWQCB to cleanup and abate urban runoff flows in this particular watershed.  Indeed, 
present practices by Copermitees to abuse the MS4 system have led to an exponential increase of 
toxic flows to coastal receiving waters to peak levels of 6,000,000 million gallons per day from 
earlier levels of 0 to 1 million gallons per day. 
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As the above aerial photo illustrates, the Aliso Watershed Urban Runoff Ocean Plume, indicated 
by the green algae bloom, extends more than one mile offshore into the South Laguna Beach 
State MarinePark, established in 1968, southerly to Three Arch Bay.  Copermitees and the 
SDRWQCB routinely omit mapping and monitoring of the toxic ocean plume in contravention to 
State mandates to protect and preserve coastal receiving waters for beneficial use.  This program 
deficiency intentionally masks the full impacts of urban runoff pollution to the detriment of the 
health and safety of residents of South Laguna and visitors to the area. 
 
Water Quantity: A New Determinant Water Quality Variable 
 
As the science of urban runoff evolves, traditional concerns for water quality are beginning to 
consider the role of water flow rates or “water quantity” in mobilizing, transporting and 
distributing a variety of pollution constituents.  Whether the source of contamination is pet fecal 
matter, herbicides, pesticides or automotive residues, water quality is influenced by the amount 
of water present to transport contaminates into natural watershed resources including creek, 
riparian, wetland, estuarine, tidepool and nearshore coastal habitats. 
 
Water Quality or Water Quantity 
 
Every molecule of water has an affinity to bond.  As water becomes mobile urban runoff, it will 
attempt to bond to harmful herbicide residues, pesticides, fertilizers, automobile exhaust 
particulate matter and a toxic spectrum of chemicals. When urban runoff reaches natural creeks, 
streams, and rivers, contaminated water will also bond to soil thereby increasing streambank 
erosion and coastal sedimentation.   
 
The “sediment transport quotient” of water, which constitutes urban runoff, is satisfied when 
each molecule of water achieves bonding stasis.  More water entering the urban runoff flow rate 
will require increased bonding opportunities and, in the case of natural settings, more soil erosion 
leading to distressed if not completely dysfunctional natural habitats. 
 
What are some of the known effects of elevated urban runoff flows?  At the extreme, elevated 
urban runoff flows can literally flood at entire habitat and community.  High flows in deforested 
terrain are responsible for surficial slope failures and deadly mudslides.  Among ecologically 
oriented restoration projects in a semi-arid setting such as the Aliso Watershed, elevated flows 
contribute to stream bank erosion exposing and undermining the vast root network of ancient 
oaks and sycamores.  This eliminates natural shade cover that would otherwise insure lower 
creekwater temperatures and, hence, less algae and bacterial growth. 
 
Elevated flows influence the breath, depth and duration of contact between urban runoff and 
established resources of streambed and stream bank sediment, foliage, wildlife habitats and 
infrastructure (i.e. bridges, subterranean sewer lines, pipes, etc.).  
 
Hydromodification by development engineers to create and sustain large quantities of summer 
nuisance flows saturate and soften stream banks.  Saturated soil, in turn, promotes development 
of harmful root fungus to weaken crucial stands of trees and vegetation. When annual storm 
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events do occur, these pre-saturated areas rapidly collapse to accelerate “head-cutting” and carve 
wider, steeper stream banks to undermine the root structure of protective tree cover. 
 
Ecology Now 
 
The popular use of terms like “ecological” and “ecosystem” to describe restoration efforts has 
lead to some confusion and inappropriate projects.  Ecology  “deals with the relationship 
between living organisms and their environment”.  By environment, there is an implication of a 
natural setting rather than an artificially created habitat.  Every “natural” environment is water 
dependent.  Too little water will dehydrate resources leading to extinction.   Likewise, too much 
water will literally drown plant and animal life.  A credible ecological approach must therefore 
define the natural water conditions and adjust flows to best replicate ideal, natural flow rates.  
 
In the case of the Aliso Watershed, historical records from 1960 or earlier can be used to 
quantify monthly flow rates in this definitive semi-arid ecology.  From pre-development baseline 
data, restoration efforts can proceed to calibrate project flow rates to approximate historical flow 
levels.  In some instances, a given restoration effort may seek to mitigate loss of habitat due to 
development by increasing aquatic resources. A “proximate natural flow rate” to contribute an 
additional 10% beyond historic creek flows will achieve the twin goals of ecological creek 
stabilization and mitigation measures to add water resources that promote the welfare of animal 
species in the area. A balanced formula of water quantity levels can be monitored to sustain 
genuine semi-arid ecological restoration. 
 
“New Water” Resources 
 
While wetland restoration projects can successfully metabolize water quality contaminates and 
even reduce some water quantity flow rates through evapotransporation at a given site, post 
project flows or “tailing water” will continue to deteriorate sensitive downstream aquatic 
habitats. Post project flows are gaining credibility in producing relatively clean water but are 
unable to significantly reduce overall watershed flow rates. Consequently, localized Army Corp 
of Engineer Section 206 aquatic habitat restoration projects may actually aggravate and 
contribute to regional, downstream deterioration.   
 
As the previous discussion notes, water quantity impacts observed within a given restoration site 
often apply to the same features among downstream, post project settings. Accelerated erosion 
and stream bank destabilization downstream will inevitably impact natural coastal estuaries 
dependent on low creekwater inputs.  Elevated downstream flows are also responsible for 
transporting sediment and contaminates to beach, tidepool and nearshore settings.  Silt deposition 
functions to seal and “smother” estuary creek sandbeds to inhibit seepage and groundwater 
recharge while spawning stagnate, bacteria laden ponds. Sedimentation also blankets critical 
rock substrata along nearshore coastal habitats with adverse consequences for sealife and the 
ability of kelp to anchor holdfasts necessary for their survival. The downstream and coastal 
threats to public health and safety coupled with impacts to local economies are obvious.  
 
As elevated urban post project flows accumulate, naturally protective beach sand berms are 
flooded and breached to discharge silt and sediment into tidepool habitats with devastating 
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consequences. Likewise, post project flows create a “freshwater lense” effect to elevate 
nearshore seawater temperatures and salinity while feeding toxic algae or “red tide” blooms 
rendering ancient kelp forests to extinction. For these many reasons, excess post project urban 
runoff water that will negatively impact and erode downstream settings is recently being 
reframed as a potential, feasible source for irrigation and groundwater recharging strategies.   
 
Public Policy Implications 
 
Fragmented governance can lead to unintended consequences for downstream aquatic restoration 
projects.  Coastal wetland recovery, a major priority for state and federal agencies, is impossible 
in the presence of continuous flows of elevated water quantities, i.e., a combination of non-native 
urban runoff from upstream restoration tailing water mixed with traditional known point sources 
among stormdrains at inland residential, recreational, municipal and commercial developments.  
 
A genuinely ecological approach will incorporate strategies, techniques and technologies in a 
“Bioregional Watershed Management Program” (see attached) to scientifically account for all 
ecological and social ecological variables influencing the overall health of a region.  Key to a 
bioregional program is accurate baseline mapping of flow rates throughout the watershed as well 
as above, below and within a targeted Section 206 aquatic habitat restoration project site. 
Likewise, watershed creek flow rates and water quantities at strategic monitoring stations from 
the headwaters to golf courses to the beach and ocean urban runoff plume will track and reveal 
negative aquatic habitat impacts and potential restoration sites. 
 
Applying the efficacious foundations of the recycling paradigm to a bioregional watershed 
program suggests a number of direct and in-direct benefits to water harvesting strategies. 
Downstream impacts, as noted, are dramatically reduced when Section 206 post project tailing 
waters are harvested and redeployed for beneficial reuse opportunities. The costs to polish this 
new source of local water are mitigated through resale as reclaimed water for irrigation and other 
uses as mandated by the Porter Cologne Act (e.g., dual plumbing in commercial and municipal 
buildings for toilets and air conditioners, irrigation, internal and external fire sprinkler systems, 
local emergency/crisis water supplies, etc.).  A four-step water purification process at the Orange 
County Water District uses microfiltration, reverse osmosis, ultraviolet light and natural 
filtration. Recent scales of efficiencies fueled by an increased demand for water filtration 
technologies has created compact fleets of Mobilized Urban Runoff Filtration (MURF) Units 
capable of 96 hour deployment to capture, harvest, filter and redistribute up to 1 MGD to protect 
creeks and coasts from urban runoff pollution. 
 
Additional economic benefits are acquired by electrical credits on the regional power grid.  As 
noted by OCWD Board President Philip Anthony, “water purification uses one-half the energy 
required to bring water here from Northern California” or the Colorado River. Incentives and 
subsidies from the Metropolitan Water District, grants from the State Water Resources Control 
Board and numerous coastal conservancy groups and wetland mitigation banks can support 
initial three-year pilot demonstration projects to launch and refine sustainable, long-term urban 
runoff harvesting projects across the country and around the world. 
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Public agencies collaborating with progressive, ecologically oriented engineers, dedicated 
environmental groups and the emerging water filtration industry are harvesting urban runoff to 
locally produce reclaimed and even potable water supplies.  Decentralized neighborhood cisterns 
capture storm water and dry weather urban runoff flows to create local sources of water and ease 
cumulative runoff pressure on the creeks and coast of a given area. Each new project generates 
significant, verifiable field data to advance bioregional watershed management programs and 
beneficial reuse opportunities.  Regulatory agencies are wise to support these creative initiatives 
as water quantity assumes a key determinant role in successful water quality endeavors. 
 
Actions by the SDRWQCB must adhere to the precautionary principle in protecting coastal 
communities from upstream water quality and water quantity impacts arising from the illegal use 
by Copermitees of MS4 infrastructure to convey dry weather flows to the coast.  
 
Recommended Actions 
 

1.   The pattern of negligence and waste characterizing systematic failed measures by   
      Copermitees demands intervention by the SDRWCB to institute Cleanup and Abatement   
      measures aimed at numerical reductions of contaminated flow rates in a prompt, specific  
      timetable at known inland MS4 facilities. 
 
2.  Issue citations against Copermitees for creating and perpetuating an attractive public  
     nuisance by knowingly allowing inland dry weather MS4 discharges to accumulate and   
     pollute a coastal estuarine wetland, Aliso Beach and the South Laguna State Marine  
     Park. 
 

 
        Illegal breaching of natural beach sand berm to create attractive public nuisance 
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3.   SDRWQCB interventions can include: 
 

• Diversions to inland SOCWA facilities for treatment and reuse as reclaimed water 
 
• Strategic capture of MS4 discharges for filtration and local beneficial reuse until 

Copermitees demonstrate measurable results over the next 3 to 10 years capable 
of removing dry weather urban runoff. 
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• Fines levied against offending subwatershed, cities, homeowner associations, golf 
courses and others with elevated dry season discharge rates detected during 
monitoring activities 

 
• Fines levied against offending inland water districts for failing to control urban  

                        runoff (i.e.” imported water byproduct”) through monitoring, punitive pricing   
                        structure and more aggressive recycled water programs 

 
   4.   During the permit period, Copermitees have failed to achieve measurable   

   reductions in MS4 discharges. SDRWQCB must exercise authority and assume   
   control over the present, clearly defective watershed management programs.      
   Private subcontractor services can be retained with stipulations for  

         numerical reductions of flows and constituents within time certain performance  
         parameters. Funds for such services can be recovered by reallocating funds  
         presently wasted by failed Copermitee watershed management practices. 
 

5. As mitigation for a pattern of failed watershed management programs that flood   
  creek and coastal waters, Copermitees should be directed to restore the Aliso    
  Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally   
  listed tidewater goby. 
 
 

 
Conclusion 
 
Twenty years and $20 million represents too much time and too much money wasted on 
mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 
and the South Laguna State Marine Refuge. Water quality laws and regulations are not intended 
to be implemented for the convenience of Copermitees and their cohorts among the Residential 
Development and Building Industries.  Dry weather MS4 discharges are directly attributable to 
the collective practices of these entities and constitute an industrial wastewater byproduct.   
 
Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 
Practicable”, while being a scientifically imprecise concept, does not on balance take into 
account “practical” protection of irreplaceable coastal wetlands and ocean resources 
unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 
“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 
illnesses. 
 
The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 
Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 
known inland point sources. Removing harmful dry weather urban runoff water quality 
constituents and elevated flows is possible through aggressive leadership by Regional Boards. 
 

      The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 
Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 
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runoff pollution before approving a genuinely effective MS4 Storm Drain Permit Program for 
the Aliso Watershed.                                                                            

 
Respectfully submitted, 
 
 
 
Michael Beanan, Director 
South Laguna Civic Association 
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From: <Bromley.Eugene@epamail.epa.gov>
To: <jhaas@waterboards.ca.gov>
CC: <Eberhardt.Doug@epamail.epa.gov>, <Kemmerer.John@epamail.epa.gov>, <Stra...
Date: 1/24/2008 4:16 PM
Subject: Draft MS4 Permit for Southern Orange County

      We have reviewed the latest draft MS4 permit for Southern Orange
County (NPDES permit No. CAS0108740 public noticed on December 12, 2007)
and we would like to offer the following comment regarding the
Development Planning Component of the permit (Part D.1).

Presently the draft permit includes:

   SUSMP requirements (Part D.1.d), but only for priority projects as
   defined in Part D.1.d.(1),
   Site design BMP requirements for all projects where applicable and
   feasible (Part D.1.c.(2)), and
   Low Impact Development (LID) requirements as a possible substitute
   for SUSMPs (Part D.1.d.(8)).

       We recommend that the permit be revised to put more emphasis on
LID.  In April 2007, EPA entered into an agreement with several national
organizations to promote green infrastructure (which is very similar to
LID) to improve stormwater quality management for MS4s.  In January
2008, EPA also published an action strategy for the new initiative
(available at http://cfpub.epa.gov/npdes/whatsnew.cfm?program_id=6)
which encourages green infrastructure requirements in MS4 permits, and
promises more guidance on this in the future.

      Your Response to Comments II of December 12, 2007 (Comment #19)
notes that site design BMPs are similar to LID, but apparently not quite
the same since LID itself is included in a separate section of the
permit (Part D.1.d.(8)) as a possible substitute for SUSMPs.  To
increase the emphasis on LID in the permit, we recommend that the permit
include provisions similar to Part 5.E.III.2 of the August 28, 2007
draft MS4 permit for Ventura County (NPDES permit No. CAS004002), which
specifically requires that LID be woven into the design of specified new
development and redevelopment projects.  We would recommend that the
requirements apply to priority projects as defined in the Orange County
permit, and also, at a minimum, all new projects disturbing one or more
acres (like the draft Ventura County permit).  EPA's Phase II stormwater
regulations at 40 CFR 122.34(b)(5) require post-construction BMPs for
all new developments and significant redevelopments disturbing one or
more acres.  As a Phase I permit, the requirements for Orange County
should be no less stringent.

      We also have concerns about the site design BMP requirements in
the proposed permit (Part D.1.d.(4)).  Part D.1.d.(4).(b).(ii) and (iii)
have requirements for "a portion" of impervious areas, and walkways and
trails, etc. The term "a portion" is vague and accordingly, we would
recommend LID provisions similar to the draft Ventura County permit
where more precise requirements would be developed.

      We also have the following additional comments on the draft
permit:
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1) Page 37 (Part D.1.h.(4)) - we note that the studies upon which the
future hydromodification criteria would be based have yet to be
completed and are not available for public review at this time.  To
ensure adequate public participation, we would recommend that the RB
solicit public comment on any modification of permit requirements based
on the future studies.

2) Page 43 (Part D.2.d.(1)(c)) - the term "enhanced BMPs" for
construction sites discharging into 303(d) waters is somewhat vague, and
we believe the requirements should be clarified.

3) Page 49 (Part D.3.a.(3)) - with regards to requirements for
pesticides and fertilizers, we recommend that you consider enhanced BMPs
for waterbodies identified as impaired for these constituents (such as
Aliso Creek, San Juan Creek).  Similarly, for other waterbodies listed
as impaired for other constituents, the permit should identify the
waterbodies and prescribe enhanced BMPs for the constituents of concern.

      Thank you for the opportunity to comment on the draft permit.  I
can be reached at (415) 972-3510.
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 NPDES Permit 

 

Item 7. PUBLIC HEARING: Reissuance of NPDES Waste   

Discharge Requirements for Discharges of Urban Runoff  

from the Municipal Separate Storm Sewer Systems (MS4s) 

draining the watersheds of the County of Orange, the  

Orange County Flood Control District, and the  

incorporated Cities of Aliso Viejo, Dana Point, Laguna 

Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake 

Forest, Mission Viejo, Rancho Santa Margarita, San 

Clemente, and San Juan Capistrano within the San Diego 

Region (South Orange County Municipal Storm Water 

Requirements). The California Regional Water Quality 

Control Board, San Diego Region (Regional Board) will 

consider issuance of Tentative Order No. R9-2008-0001 

(formerly Tentative Order No. R9-2007-0002) containing  

the South Orange County Municipal Storm Water  

Requirements. A public hearing for this item was held 

before a Panel of the Regional Board, on April 11, 2007. 

(Tentative Order No. R9-2008-0001, NPDES Permit No. 

CAS0108740) (Jeremy Haas)  

The public review and comment period for the revised 

Tentative Order began on December 12, 2007 with the  

public distribution of the revised Tentative Order.  

Only written comments received by 5:00 p.m. on  

January 24, 2008 will be provided to the Regional Board 

members for their consideration prior to the hearing.  

Oral comments will be accepted on modifications to the 

Tentative Order that have been made following the April  

11, 2007 hearing. Time allotted for oral comments may  

be limited at the discretion of the Regional Board 

presiding officer.           1 
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P R O C E E D I N G S 1 

FEBRUARY 13, 2008                        9:00 A.M.  2 

Item 7.  PUBLIC HEARING: Reissuance of NPDES Waste 3 

Discharge Requirements for Discharges of Urban 4 

Runoff from the Municipal Separate Storm Sewer 5 

Systems (MS4s) draining the watersheds of the 6 

County of Orange, the Orange County Flood Control 7 

District, and the incorporated Cities of Aliso 8 

Viejo, Dana Point, Laguna Beach, Laguna Hills, 9 

Laguna Niguel, Laguna Woods, Lake Forest, Mission 10 

Viejo, Rancho Santa Margarita, San Clemente, and 11 

San Juan Capistrano within the San Diego Region 12 

(South Orange County Municipal Storm Water 13 

Requirements). The California Regional Water 14 

Quality Control Board, San Diego Region (Regional 15 

Board) will consider issuance of Tentative Order 16 

No. R9-2008-0001 (formerly Tentative Order No. R9-17 

2007-0002) containing the South Orange County 18 

Municipal Storm Water Requirements. A public 19 

hearing for this item was held before a Panel of 20 

the Regional Board, on April 11, 2007. (Tentative 21 

Order No. R9-2008-0001, NPDES Permit No. AS0108740) 22 

(Jeremy Haas) The public review and comment period 23 

for the revised Tentative Order began on December 24 

12, 2007 with the public distribution of the 25 
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revised Tentative Order. Only written comments 1 

received by 5:00 p.m. on January 24, 2008 will be 2 

provided to the Regional Board members for their 3 

consideration prior to the hearing. Oral comments 4 

will be accepted on modifications to the Tentative 5 

Order that have been made following the April 11, 6 

2007 hearing. Time allotted for oral comments may 7 

be limited at the discretion of the Regional Board 8 

presiding officer. 9 

  CHAIR RITSCHEL:  Okay, Item No. 7 is a 10 

public hearing on the reissuance of the South 11 

Orange County Sewer Water Permit.  As was the case 12 

last April, when the last public hearing was held 13 

on this item, both Ms. Schneider and I are 14 

required, by law, to recuse from this item.  Ms. 15 

Schneider because she was a Council Member with 16 

Laguna Beach.  And I must recuse due to my position 17 

as the Planning Commissioner for the County of 18 

Orange. 19 

  I will be handing this item over to our 20 

Vice Chair, Richard Wright.  And I will do that 21 

right now. 22 

  Okay, yeah, Mr. (indiscernible) if you 23 

want to move down here and have a microphone, that 24 

might be better for you.  (Indiscernible) -- but 25 
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I’m sure that won’t be the case, so come on down 1 

here. 2 

  VICE CHAIR WRIGHT:  Well, I’m hopeful that  3 

nobody else is going to recuse themselves, we’re in 4 

trouble if there is.   5 

  Before we jump into some detail, there’s a 6 

couple of things I want to do.  First of all, I’d 7 

like to ask those, who will be giving testimony, 8 

and including staff, to stand.  And I’ll just read 9 

the oath and ask you to raise your hand, if you 10 

will.  And I’ll read the oath, and you can fill in 11 

your name, if you’ve already filled out speaker 12 

slips.  But just to make sure we’ve got everybody 13 

covered. 14 

  I, hereby appearing, that the testimony 15 

that I will present to the California Division of 16 

Water Quality Control Board, the San Diego Region, 17 

orally or in writing, will be the truth, the whole 18 

truth, and nothing but the truth under the penalty 19 

of perjury under the laws in the State of 20 

California. 21 

  Thank you. 22 

  Okay, and then the second item is the 23 

procedural statement.  As you know, this matter has 24 

been before us a few times, and so I’d like to read 25 
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this statement so as to bring us up to the present 1 

situation. 2 

  And the statement is, as follows:  At the 3 

commencement of the Panel Hearing of four Regional 4 

Board Members, in April of 2007, to consider an 5 

earlier iteration of this proposed order, the panel 6 

was convened for the purpose of considering public 7 

comment and testimony, and to make a recommendation 8 

with regards to the need for additional public 9 

testimony, to inquire with the Board what the 10 

quorum was constituted. 11 

  And, as you recall, I’m having some 12 

problems getting a quorum.  We are desperately in 13 

need of some new appointments. 14 

  As the hearing commenced, the Panel 15 

resolved to defer until the conclusion of public 16 

testimony on the decision as to whether to continue 17 

the public hearing until another day. 18 

  At the conclusion of public testimony, the 19 

Panel decided to close the hearing, but also 20 

decided to allow receipt of supplemental comments 21 

for a period of time, with direction that staff 22 

would respond with written responses. 23 

  The Panel also directed staff to explore 24 

revisions to certain areas of the tentative order, 25 
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and subsequently re-notice a revised tentative 1 

order, on which comments would be received, and 2 

which will be heard by a quorum of the Board, once 3 

a quorum was constituted.   4 

  So, now we have a quorum.  Although the 5 

Panel was constituted in April of 2007, as a 6 

hearing panel, no recommendations are made to the 7 

Board because a revised tentative order is now 8 

before a quorum of the Board. 9 

  The revised tentative order has been 10 

noticed, with an opportunity to provide written 11 

comments, as well as oral comments, during today’s 12 

public hearing.  We have received a number of 13 

written comments and (indiscernible) -- oral 14 

comments today. 15 

  To the extent the public notice for 16 

today’s hearing indicates that oral comments would 17 

only be allowed on revisions to the tentative order 18 

since April, oral comments on earlier versions, and 19 

this is important, oral comments on earlier 20 

versions will also be allowed.  We’d urge that you 21 

not get repetitious about it.  Be allowed to ensure 22 

that the record from this matter is full and 23 

complete. 24 

  Do you have some additional comments? 25 
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We have three main comments and I’ll ask you to -- 1 

  MS. GEORGE:  There are three written 2 

comments, coming to you in writing by the close of 3 

business (indiscernible) -- three very short, 4 

written comment letters that came in late.  And 5 

just need to decide, is the Board willing to allow 6 

them into the record at this point? 7 

  Certainly, the people who submitted them 8 

could summarize their written comments orally, 9 

today, or you could decide to allow these written 10 

comments in, if there’s no showing of prejudice in 11 

the authority. 12 

  VICE CHAIR WRIGHT:  Board Members, do you 13 

have any comments, suggestions, recommendations?  14 

This matter is so important, in my opinion, I 15 

believe we should allow the comments and get the 16 

benefit of whatever perspective there is. 17 

  Normally, we don’t, but I think in this 18 

case I would agree with you to make this exception.  19 

It’s an important matter to (indiscernible) --   20 

  Mr. King, do you have any? 21 

  BOARD MEMBER KING:  Yeah, does this 22 

include the January 24th letter from the National 23 

Resources Defense Council? 24 

  MS. GEORGE:  That was timely received.  25 
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The written comments I have were (indiscernible) -- 1 

one is from the County of Orange, one is the City 2 

of Laguna Beach, and one is the Orange County 3 

Coastkeeper. 4 

  And I don’t know if the letters were 5 

provided to the Board Members?  Oh, they were 6 

provided.  So, you have them in the stack of what 7 

you have.  The standard is you may refuse to admit 8 

these comment letters, and shall refuse to do so 9 

because there’s a showing of prejudice to any 10 

party.  You’re free to go ahead and approve them, 11 

if you wish, unless somebody from the audience 12 

objects.  You could hear from them about whether 13 

they do. 14 

  CHAIR RITSCHEL:  Do you want some of the 15 

hands out there (indiscernible) -- so, there’s -- 16 

let’s move into the guts of the hearing, then. 17 

  And I think, first, we’ll hear from the 18 

elected officials.  And at this point, I’d like to 19 

(indiscernible) -- I guess we have a staff 20 

presentation. 21 

  MS. GEORGE:  Excuse me, Mr. Chair, Mr. 22 

Weber wanted to indicate something for the record.  23 

It came to my attention that he is a member of the 24 

Building Industry Association.  And I believe his 25 
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participation is appropriate, pursuant to 1 

Government Code Section 11425.401, as an 2 

(indiscernible) for prejudice.  And I think Mr. 3 

Weber wanted to provide additional comments he’d 4 

like to add about the lack of any involvement in 5 

the formulation of the Building Industry 6 

Association’s comments, with regard to this item. 7 

And I’ll let him speak to that. 8 

  VICE CHAIR WRIGHT:  Mr. Weber? 9 

  BOARD MEMBER WEBER:  Mr. Chair, yeah, I am 10 

a member of the BIA and I wish to state that I have 11 

not been involved with the formulation of any of 12 

their comments.  I have not been approached by any 13 

of those members.  And I don’t have any ex parte 14 

communications to disclose. 15 

  VICE CHAIR WRIGHT:  Okay.  Okay, now, 16 

we’ll move to staff presentation.  Sorry, staff, I 17 

was so eager to hear from the elected officials 18 

that I overlooked you.  I apologize. 19 

  Mr. Robertus? 20 

  MR. ROBERTUS:  Okay, at this time James 21 

Smith will be giving the staff presentation and 22 

I’ll just let him begin.  We did have an 23 

instruction to produce the tentative order, which 24 

was (indiscernible) -- so, we’ve been quite busy.  25 
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At this time, James Smith will give the staff 1 

presentation. 2 

  MR. SMITH:  Good morning, Members of the 3 

Board, my name’s James Smith.  I’m a senior 4 

scientist with the Regional Board down in San 5 

Diego. 6 

  At this time, I would like to submit the 7 

file pertaining to Order No. R9-2008-0001, formerly 8 

R9-2007 -- 9 

  VICE CHAIR WRIGHT:  Could you get closer 10 

to the mic, please? 11 

  MR. SMITH:  Sorry.  How’s that? 12 

  VICE CHAIR WRIGHT:  Okay. 13 

  MR. SMITH:  Formerly, R9-2007-0002, into 14 

the record.  The agenda package for Item 7 contains 15 

a map of Orange County, in the San Diego Region, a 16 

revised tentative order, a table of revisions 17 

within the revised tentative order, responses to 18 

comments for all written comments received, revised 19 

fact sheet, public notice, the timeline of events, 20 

and copies of written comments received since the 21 

last hearing. 22 

  The supplemental package contain an errata 23 

sheet and additional comment letters, the ones that 24 

Ms. George just discussed. 25 
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  Two late handouts are also provided to 1 

you, today, this morning, and to the public, at the 2 

back table.  The first is a response to written 3 

comments received, that came in after the December 4 

draft of the tentative order was released.  This is 5 

the third response to comments documents that we 6 

handed out to you, now. 7 

  And the other handout is a second errata 8 

sheet.   9 

  After my brief introduction, Jeremy Haas 10 

will provide a technical presentation, focusing on 11 

the changes to the tentative order. 12 

  As the lead copermittee, the County of 13 

Orange has asked to follow Jeremy with several 14 

presenters that would like to be before you, today. 15 

  Today’s hearing continues a process that 16 

began even before the April ’06 date, that you see 17 

on this timeline.  The first Stormwater Permit for 18 

Southern Orange County was adopted by this Board in 19 

July 1990.  Two subsequent versions were adopted in 20 

August ’96 and February of 2002. 21 

  (Pause.) 22 

  MR. SMITH:  Back in April of ’06, we first 23 

met with the copermittees to discuss their Report 24 

of Waste Discharge, or ROWD, which serves as the 25 
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application to reissue the MS4 Permit.   1 

  We met again with them in July of ’06. 2 

Several phone conversations also took place during 3 

that year to discuss the permit. 4 

  Their application was received in August 5 

of ’06 and we provided comments back to the 6 

copermittees in October. 7 

  In a way, the ROWD represented a first 8 

draft of the permit, in that it contained permit 9 

strengths, weaknesses, and commitments and 10 

perceived by the copermittees. 11 

  We took the application, along with the 12 

annual reports that came in that fall, and set to 13 

work crafting the new tentative order.  We based it 14 

somewhat on the San Diego permit, but also took 15 

into consideration the sophistication of the Orange 16 

County programs, and also of the local conditions. 17 

  We produced a first draft in February of 18 

’07, and had a public workshop in March of ’07.  19 

There was a hearing before a Panel of Board Members 20 

in April of last year.  At that meeting, ort at 21 

that hearing, the Panel directed staff to, one, 22 

accept additional comments on the tentative order, 23 

then release a revised version, accept comments on 24 

that version, bring the revised version back to the 25 
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Board for adoption consideration. 1 

  We fulfilled these requirements and more.  2 

We used the extra time afforded to us, by a lack of 3 

a quorum, to further refine and vet the permit that 4 

is before you today. 5 

  Written public comments were received in 6 

April and August of 2007, and again in January of 7 

2008.  These dates are represented by orange 8 

crosses on the timeline. 9 

  Verbal comments were made to the Regional 10 

Board in April of ’07, and will be heard again 11 

today.  These dates are represented by the green 12 

stars on the timeline. 13 

  In consideration of the Board direction 14 

and of these number of comments, a second draft of 15 

the permit was issued in July of 2007.  Comments on 16 

that draft were received and considered. 17 

  A third version was released in December 18 

of 2007 and, again, comments were received and 19 

answered. 20 

  Today, we bring before you, essentially, 21 

the fourth draft of the tentative order, and minor, 22 

nonsubstantive changes are being suggested in 23 

response to the latest comments received. 24 

  Each of the comment periods afforded to 25 
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interested parties has resulted in a significant 1 

amount of comments received, but each iteration 2 

also produced some improvements in the permit that 3 

is finally before you, today. 4 

  Most of the comments recently received 5 

were not new comments, but readdress some 6 

previously made concerns.   7 

  You will hear comments, today, that the 8 

permit is overly prescriptive on the one hand, and 9 

not prescriptive enough on the other hand.  And we 10 

can continue this iterative process indefinitely 11 

and perhaps never reach consensus. 12 

  But we must remember the responsibility we 13 

have, as regulators.  The tentative order, before 14 

you, carries forward with another refinement to the 15 

MS4 Permit, while balancing the technical and 16 

economic limitations we face.   17 

  The tentative order stays on legal 18 

authority, while seeking to advance the necessary 19 

regulations to protect water quality standards. 20 

  I recommend that the Board adopt Tentative 21 

Order No. R9-2008-0001, with errata placed before 22 

you today. 23 

  If you no questions of me, I’ll turn it 24 

over, now, to Jeremy. 25 
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  MR. HAAS:  Good morning.  As James 1 

mentioned, my name is Jeremy Haas.  And I’m an 2 

Environmental Scientist working in the Watershed 3 

Division, headed by (indiscernible). 4 

  For the last six years, I’ve been the 5 

staff principally responsible to maintain the 6 

existing Stormwater Permit in Orange County.  And, 7 

I was also the principal author of the tentative 8 

order before you, today. 9 

  I want to remind the public and you guys 10 

that copies of documents, which we’re giving to you 11 

this morning, about response to comments in the 12 

three, in Item No. 2, plenty of copies are 13 

available on the back table. 14 

  And following the meeting, in a day or 15 

two, they’ll be up on our website, also. 16 

  Jim did a great job discussing the process 17 

and context of the Stormwater Permit.  I’m going to 18 

continue with a little bit more background and then 19 

I’ll get into Part 2, the significant revisions 20 

that we made to this December draft, compared to 21 

the April draft, or since the April hearing, I 22 

would say. 23 

  Then, I’ll talk about some key issues from 24 

recent comments, that I suspect we’ll hear lots 25 
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more about today.   1 

  And, finally, I’ll highlight some proposed 2 

changes in the errata sheets that you have before 3 

you. 4 

  Okay, this is a slide from the agenda 5 

package.  It’s also supporting document number one.  6 

It’s a map or two maps, really.  The map on the 7 

left shows the permit area in respect to the rest 8 

of Orange County.  The permit area, in all these 9 

pictures, is going to be denoted by the black, 10 

dashed lines. 11 

  And the one on the left shows the permit 12 

area in relation to the entire San Juan hydro 13 

(indiscernible).  Most, the majority of the hydro 14 

(indiscernible) is part of (indiscernible). 15 

  This is an aerial view that has been 16 

tilted to help show you some of the land form.  17 

Again, the black, dashed line is the South Orange 18 

County permit area.  The yellow lines roughly 19 

denote the 303D water body -- water bodies.  That’s 20 

the (indiscernible) bodies under the Water Act. 21 

  And one more map.  This is a 22 

(indiscernible) of the terrain.  And it is meant to 23 

focus attention on this land form here, rolling 24 

hills.  You’ll note the contract to the flatter 25 
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areas of the north part of Orange County, so in the 1 

L.A. Basin, and also the Temecula and Mirror Lake 2 

Valley to the (indiscernible). 3 

  I’ll discuss the importance of this later, 4 

when we talk about hydro modification 5 

(indiscernible) -- 6 

  Okay.  We’re here because the Federal 7 

Clean Water Act was amended in 1987, which require 8 

municipalities to obtain MPS permits for discharges 9 

to surface waters from the storm drain systems.  10 

This slide highlights three important factors from 11 

the Federal regulations that underlie much of the 12 

Municipal Storm Water Program. 13 

  First, as required by Federal regulations, 14 

these MS4 Permits prohibit most discharges both 15 

into and from the storm drains that cause or 16 

threaten to cause conditions of pollution. 17 

  Second, pollutants must be treated before 18 

being discharged to surface waters.  Streams are 19 

not intended to be best managing practices under 20 

the Clean Water Act.  Receiving waters cannot be 21 

turned into MPs to treat pollution. 22 

  Third, a third important aspect of the 23 

Federal regulations is that municipalities must 24 

implement measures to control pollution from 25 
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existing developments, and new development areas, 1 

and redevelopment areas.  The opportunities in 2 

(indiscernible) -- necessarily differ, and this is 3 

reflected. 4 

  To conclude the background section, I’m 5 

going to remind you of some significant changes 6 

from the existing (indiscernible) -- Number 2002-7 

01.  There are targeted assessments of 8 

effectiveness, marked by fiscal analysis 9 

requirements.  They have exclusive low-impact 10 

development and have (indiscernible) techniques.  11 

They have hydro modification control requirements 12 

and we’ve made important monitoring program 13 

revisions. 14 

  You may recall, many of these were 15 

discussed at the last hearing.  LID hydro mod will 16 

be emphasized there, in my presentation.  And the 17 

monitoring program will de-emphasize some of the 18 

elements and emphasize other monitoring elements in 19 

response to identified shortcomings and needs over 20 

the last few years. 21 

  Okay, part two.  These are some 22 

significant revisions since the April 2007 hearing.  23 

I’m only going to highlight some of these. 24 

  Additional changes have been made, besides 25 
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these, and they’re all outlined in supporting 1 

document number three, which you have, which is the 2 

(indiscernible) of provisions.  There are also two 3 

errata sheets that you have in front of you. 4 

  If you have questions about revisions that 5 

you don’t hear in my presentation, I’ll be happy to 6 

discuss any of them as we go along, or afterwards. 7 

  Okay, our BMPs, finding seven has been 8 

revised to clarify the specific circumstances under 9 

which BMPs or control measures could be implemented 10 

within Waters of the U.S.  An outgrowth of that 11 

issue is that of these FETDs, or requirements.  12 

These are facilities that extract water from a 13 

surface water, like a creek, divert it for 14 

treatment through some kind of a treatment process, 15 

usually located on upland areas from there, and 16 

then they discharge the effluent back through 17 

Waters of the U.S.  It could be at that same site, 18 

in the (indiscernible) -- further downstream or 19 

through another water body, entirely. 20 

  I’m going to focus most of my talk on 21 

this, on the significant revision section, on these 22 

FETDs, since these are new provisions.  The rest of 23 

the bullet points, another chance will come, that 24 

are basically revisions to requirements that were 25 
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already before you in April.   1 

  Other changes we’ve made, we have third 2 

parts of hydro modification requirements to address 3 

concerns about exposed (indiscernible).  We have 4 

cut back the requirements in the watershed runoff 5 

management section.  We have made some revisions to 6 

the fiscal analyses component, and we’ve also made 7 

substantial reductions in the total requirements. 8 

  UNIDENTIFIED SPEAKER:  (Indiscernible). 9 

  MR. HAAS:  Any one in particular? 10 

  UNIDENTIFIED SPEAKER:  The last one. 11 

  MR. HAAS:  The reporting requirements, 12 

sure.  In the December 2007 version, and there’s a 13 

discussion in the -- it says it was action.  We cut 14 

out a lot of the reporting requirements that 15 

focused on activity-based reporting.  That is, if 16 

they developed, for instance, a database, we didn’t 17 

necessary want to see that database.  But, instead, 18 

we’re requiring them to maintain, and on-site, the 19 

appropriate documentation that they have fulfilled 20 

that requirement.  We just didn’t want to see it.  21 

We didn’t feel it necessary to (indiscernible) -- 22 

in the annual reports. 23 

  So, we’ve cut back on the amount of 24 

information that needs to be reported and we 25 
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focused the information, that is to be reported, on 1 

specific issues that really get at the heart of the 2 

program implementation.  We will use various 3 

techniques to verify compliance with the rest of 4 

the requirements.  Such as through our audit 5 

program, or inspections, or simply asking for it.  6 

We have a number of comments, reviews that the 7 

volume of these annual reports is a little 8 

burdensome.  And, so, we felt it completely 9 

appropriate to reduce the requirements on some 10 

information. 11 

  UNIDENTIFIED SPEAKER:  Jeremy, I think 12 

that question would be appropriate with some 13 

comments by you about how we’re looking at this 14 

historically and properly use this authority to 15 

require additional monitoring under 13267 and 16 

13225.   17 

  If a Board Member (indiscernible) -- 18 

additional requirements on this permit, I think 19 

it’s important to make the -- with the authority of 20 

the Board (indiscernible) -- could you touch on 21 

what the history is in Orange County, and where 22 

you’d use that authority, if it’s directly related 23 

to (indiscernible) -- 24 

  MR. HAAS:  Yes.  In the last five years, 25 
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we have learned a lot about the urban runoff of the 1 

stormwater, and characteristics in Orange County.  2 

Occasionally, we need additional information -- 3 

that information spawns additional questions, and 4 

so we solicit additional technical information 5 

being submitted to us, including information about 6 

the quality of the waters in the runoff, that were 7 

being discharged from a particular storm drain or a 8 

particular facility. 9 

  Under the authority of the California 10 

Water Code, Sections 13225 and 13267, we can 11 

request this information.  And we use this to 12 

require additional monitoring requirements, for 13 

example, on types of projects that might not have 14 

been foreseen in the order that was adopted in 15 

2002. 16 

   But, at the same time, what it does is 17 

once that information about the characteristics of 18 

the runoff of receiving waters is in our hands, in 19 

the hands of the permittees, it enables them, 20 

through the Stormwater Permit requirements, to 21 

better tailor their best management practice 22 

approach to the rest of those (indiscernible). 23 

  So, you know, the information that we 24 

receive through the Stormwater Permit annual 25 
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reporting requirements is not -- it doesn’t tie our 1 

hands for obtaining additional information later, 2 

that we feel will help us in terms of permit 3 

oversight and compliance, but also in terms of the 4 

information it gives to permittees to help them 5 

modify the programs, accordingly.  And this has 6 

been -- this has been very successful. 7 

  UNIDENTIFIED SPEAKER:  Let me try to 8 

address this a little bit more than we have.  The 9 

first permit, I think from (indiscernible) -- if 10 

you could give a little bit more insight into a 11 

legal foundation for revisions that relate to the 12 

permit, and the practical impact which this 13 

revision, which you’ve made, have changed some of 14 

the requirements of the permit (indiscernible) 15 

going back to the copermittees? 16 

  MR. HAAS:  Yes.  I was planning on 17 

touching on this in the next section, that talks 18 

about usage, because this is also -- this in light 19 

of the Regional treatment approach, is a key issue.  20 

  But, quickly, as a teaser, ultimately -- 21 

  UNIDENTIFIED SPEAKER:  If you are going to 22 

(indiscernible) -- I thought you were addressing it 23 

in the second point (indiscernible) -- 24 

  MR. HAAS:  Right. 25 
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  VICE CHAIR WRIGHT:  Why don’t you go ahead 1 

with your presentation. 2 

  MR. HAAS:  Okay.  If I don’t hit on 3 

issues, please remind me and I will be glad to 4 

address them. 5 

  Okay.  I’m going to move on to the next 6 

slide.  One significant revision we’ve made since 7 

April is an additional finding, G-9, and related 8 

requirements in both the permit section and also in 9 

the Monitoring and Reporting Program, with respect 10 

to the facilities that extract and treat, and 11 

discharge (indiscernible) --  12 

  The requirements, as I mentioned, were 13 

added based on the discussions of in-stream 14 

treatment practices that were (indiscernible) -- 15 

and also on review of planned projects by 16 

permittees throughout the region. 17 

  It remains a contentious issue.  And we go 18 

into this in fairly good detail, in part three. 19 

  But three important points that framed our 20 

decision to include these requirements are, one, 21 

these discharges are not stormwater discharges, 22 

from a storm drain, from a traditional storm drain.  23 

These are discharges of water that have been 24 

extracted from the creek, processed, and 25 
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discharged, again. 1 

  Second, the targeted runoff is already 2 

being discharged from the municipal storm drain 3 

system.  So, that is water within a creek that 4 

they’re extracting, a portion of that water has 5 

already been discharged, has already been subject 6 

to (indiscernible) -- to meet the permit 7 

requirements.  And some of that water’s also going 8 

to be runoff from those folks and precipitation 9 

(indiscernible) -- 10 

  And, third, they have been designed and 11 

implemented specifically to target a selected 12 

(indiscernible) -- in general.  Mostly, the ones in 13 

place now have been selected specifically to reduce 14 

concentrations of fecal indicator bacteria in order 15 

to achieve -- public health threats at the beaches 16 

and (indiscernible).  So, that means regardless of 17 

how many different kinds of pollutants are in that 18 

water, how many different kinds of impairments are 19 

caused as a result of those pollutants, these 20 

devices are generally targeted just for a selected 21 

pollutant.  It might incidentally remove some other 22 

pollutants, but it’s (indiscernible) -- 23 

  The next slide is an example of the 24 

(indiscernible) -- that we’re talking about.  This 25 
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is a facility that is no longer in operation, but 1 

it is an ultraviolet disinfection facility that is 2 

located in the City of Laguna Niguel, on a 3 

tributary to (indiscernible) Creek, near the 4 

confluence of Aliso Creek. 5 

  The photo shows a typical setup.  6 

Hopefully, you can see it on the screen.  But, in 7 

general, water’s flowing from right to left, and 8 

there’s a barrier of some kind that’s placed in the 9 

channel to restrict the flows, through detainments, 10 

so that water can be extracted using a pump.  The 11 

treatment facility is located nearby, in the upland 12 

area.  In this particular case, it was 13 

(indiscernible) --  14 

  And, then, the effluent from that facility 15 

is discharged back to Waters of the U.S.  And in 16 

this photo, you can see a little plastic pipe, and 17 

the effluent can then (indiscernible) --  18 

  There are numerous variations on this 19 

thing, but this is a basic schematic. 20 

  Current facilities, as I mentioned, exist 21 

along the coast and are intended to reduce the 22 

bacteria at the beaches. 23 

  Other pending proposals would extract 24 

freshwater from the creek, near the mouth, and 25 
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discharge the treated water directly into the 1 

ocean, as opposed to back in the creek. 2 

  Other inland proposals might discharge 3 

treated water effluent farther downstream than 4 

(indiscernible) -- to a point. 5 

  Alternatively, some facilities might 6 

propose to capture a portion of the extracted water 7 

and incorporate it into the recycled water systems.  8 

And the level of that water could change depending 9 

on the season or the (indiscernible) of the 10 

facilities. 11 

  In general, because there’s some kind of 12 

media filter on the treatment of these 13 

(indiscernible) -- sanitary sewer. 14 

  Okay, now, in part three.  The next few 15 

slides are going to highlight several of the issues 16 

that remain subject to significant interest to the 17 

permittees, and also general guidelines we provide. 18 

  It’s briefly outlined in the ES 19 

(phonetic), are guidelines that you see here, on 20 

some of the (indiscernible) -- 21 

  The first one I’ll talk about is regional 22 

treatment, and then that will kind of tie in to the 23 

(indiscernible) -- and I’ll discuss hydro 24 

modification criteria, it won’t impact development, 25 
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which also somewhat might. 1 

  And then, there’s also some key issues on 2 

the stormwater business plan, there’s analysis 3 

requirements, and general concerns about the 4 

authority that the Region would have with respect 5 

to current Federal mandates and their terms of 6 

limit. 7 

  Okay.  First, regional treatment.  Seven 8 

municipalities and the building industry have 9 

raised concerns that the revised tentative order 10 

restricts the use of regional or sharing practices 11 

to remove the pollutants from stormwater 12 

discharges. 13 

  Comments essentially center on the two 14 

themes that are on this slide.  The first is the 15 

placement of the BMPs.  It’s critical that the 16 

BMPs, the BMPs that treat stormwater at the level 17 

established by permit, the treatment for that 18 

runoff is discharged into storm waters.  This is 19 

the underlying theme of the requirements. 20 

  But provided that fact is the 21 

(indiscernible) -- the general order allows the 22 

treatment to occur both offsite, and it allows it 23 

to be shared among different facilities.  So, that 24 

is different developments can run their runoff 25 
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through the same treatment BMP, provided that 1 

treatment is appropriately designed and then 2 

discharges their storm waters, as opposed to 3 

discharging, then treating, then discharging again. 4 

  Second, there’s a concern that the 5 

tentative order prohibits what is called polishing 6 

BMPS.  Now, these are practices built, that pertain 7 

(indiscernible) to creek water, including water 8 

that’s already been discharged. 9 

  So, as mentioned before, Finding E-7 was 10 

revised to clarify the circumstances under which 11 

the BMPs, in a creek, or at a regional facility 12 

might be considered appropriate.  We also discuss 13 

this at length in the first two responses to 14 

comments findings. 15 

  So, what we did is we recognized the 16 

difference between treatment BMPs implemented to 17 

meet the terms of the exclusive criteria in the 18 

permit versus other kinds of controlled measures 19 

that the permittee, or another third party, might 20 

want to use in order to clean up ambient water 21 

(indiscernible) -- in a creek.   22 

  And, so, the permit must require treatment 23 

is provided on stormwater discharges, and before 24 

they get into the creek.  Regional BMPs are fine.  25 
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Shared BMPs are fine.  But they’ve got to be 1 

implemented before the water is discharged into a 2 

creek, or into the ocean, or into a (indiscernible) 3 

-- 4 

  With respect to the ambient, between the 5 

ambient water, this is kind of the -- this gets 6 

into the issue of the MTBs.  There’s a lot of 7 

proposals out there for implementing all kinds of 8 

practices to clean up that water.  Some of those 9 

might not involve a Municipal Stormwater Permit.  10 

They might be more appropriate viewed by the Board, 11 

in terms of its obligations under Section 401 of 12 

the Clean Water Act.  That can be some kind of 13 

modification to the channel, itself, to a creek, 14 

similar vegetation, or create some more retention, 15 

those kinds of things.   16 

  In terms of Section 404 (indiscernible) -- 17 

which would then trigger a 401 certification from 18 

the Regional Board.   19 

  Otherwise, including these FETDs we felt 20 

wouldn’t be appropriate addressed in an MS4 Permit.  21 

I’ll get into this in a second.  But, basically,  22 

not because they’re treatment BMPs implemented for 23 

the (indiscernible) requirements, but because they 24 

are a point of source discharge into receiving 25 
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waters that must be addressed somehow.  And I’ll 1 

get into why we thought it was appropriate, at this 2 

point, to review that in terms of the Stormwater 3 

Permit.  Hopefully, just some questions. 4 

  UNIDENTIFIED SPEAKER:  I had a question.  5 

I’m really having some difficulty understanding the 6 

point about placement within the MS4.  If you could 7 

go back one slide, please? 8 

  MR. HAAS:  Sure. 9 

  UNIDENTIFIED SPEAKER:  Treatment must 10 

occur prior to discharge.  And doesn’t this, in 11 

some part, depend on the definition of what’s 12 

really part of the MS4? 13 

  MR. HAAS:  Yeah. 14 

  UNIDENTIFIED SPEAKER:  If we take a creek, 15 

Aliso Creek, or Salt Creek, or some of the others 16 

in Orange County, and if a -- it almost 17 

(indiscernible) -- that treatment must occur prior 18 

to discharge (indiscernible) -- I think I heard you 19 

say.  It almost precludes the use of such 20 

(indiscernible) -- at least as I understand what 21 

you’re saying.  Can you elaborate on that for me, 22 

please? 23 

  MR. HAAS:  Yes.  The point I’m trying to 24 

make is there are requirements in the permit for 25 
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the level of treatment that must be applied before 1 

that runoff is discharged into a creek.  And these 2 

are, for new built, for prior and rebuilt projects, 3 

are identified in (indiscernible) -- in Section 4 

401(d).  And go into projects (indiscernible) -- 5 

the gist is you must provide, use best management 6 

practices to remove these pollutants before they’re 7 

discharged into the creek.  8 

  The flip side, for the second class of 9 

BMPs, is really issues under pollutant control 10 

measures intended to improve the condition of the 11 

water that’s already in the creek.  And we’re not 12 

looking at those practices as necessarily being 13 

used for stormwater best management practices. 14 

  So, to the extent that some entity wants 15 

to go and do something inside of a creek, right, 16 

whether it’s a partly modified creek, or a natural 17 

creek, the municipal stormwater NPDES requirements 18 

might not be the appropriate regulatory tool to 19 

have oversight by the Board.  And, so, we don’t set 20 

requirements for those, such as a creek restoration 21 

project, inline retention basin.  We don’t set 22 

requirements for those within this NPDES 23 

(indiscernible) -- 24 

  The one case where that’s -- in the case 25 
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of the NPTDs, it’s slightly different because in 1 

this case water is being pulled out of the creek 2 

process and discharged back into a creek, in 3 

whatever (indiscernible) -- that it is.  And that 4 

is more of a point source discharge that is 5 

appropriately rolled into an NPDES permit. 6 

  But a practice, such as a creek 7 

restoration, or some discharge of a fill to make in 8 

a retention zone, or create a more circuitous path, 9 

that’s practices that can improve the quality of 10 

the water in the creek.  It’s really not subject to 11 

NPDES regulation. 12 

  And we’re trying to make that distinction 13 

in the fact sheet and in the findings so that it’s 14 

clear which types of practices are subject to the 15 

requirements. 16 

  UNIDENTIFIED SPEAKER:  So, what NTDs 17 

wouldn’t have (indiscernible) -- 18 

  MR. HAAS:  At this point, they’re not held 19 

to (indiscernible) -- that’s correct.  I’ll get 20 

into that a little bit later, in the next couple of 21 

slides.  And if I don’t address your comment, I 22 

will. 23 

  VICE CHAIR WRIGHT:  I want to make sure 24 

you have a thorough present, but I’m wondering if 25 
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we can just pick it up a little bit.  I’d like to 1 

get the staff presentation finished before 5:00 2 

today. 3 

  (Laughter) 4 

  MR. HAAS:  Oh, I didn’t know that. 5 

  Okay, I’ll pick it up a bit.  But I do 6 

want to talk about these facilities that exact and 7 

discharge, because we’re going to get a lot of 8 

comments about that. 9 

  Primarily, we feel these discharges need 10 

to be regulated through an NPDES program and we 11 

feel the Municipal Stormwater Program 12 

(indiscernible) -- right now.   13 

  We included an adaptive march program that 14 

responds to both the expected pollutants -- 15 

  (Technical difficulties) 16 

  MR. HAAS:  The comment is requiring an 17 

iterative BMP response to the (indiscernible) 18 

pollutants in there, similar to the way the 19 

(indiscernible) does for other discharges. 20 

  The principle concern from the permittees 21 

is that these requirements discourage and restrict 22 

these facilities, which would then limit the 23 

opportunity they have to improve the surface water 24 

quality. 25 
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  I want to stress we’re not prohibiting 1 

them, we’re just establishing some requirements 2 

that they need to adhere to.  And you can find 3 

those in Section 5, and also monitoring provisions 4 

at the (indiscernible) program. 5 

  We do discuss this throughout the second 6 

response to comments, and also some more in the 7 

third response to comments, which you got today. 8 

  Okay, moving on to hydro modification.  9 

This slide shows some types of the effects of hydro 10 

modification.  And hydro modification, as discussed 11 

in (indiscernible) -- is a change in post-project 12 

hydrology.  This hydro modification is caused by 13 

changes to the land color, changes in the rates, 14 

piece, duration, volumes, et cetera, of runoff.  It 15 

affects water quality and benefits uses in 16 

receiving waters through drought, erosion, the 17 

scour (phonetic), changes to flooding, transfer of 18 

pollutants, irrigational structures, habitat, and 19 

the intentional alteration of the receiving waters 20 

to manage that erosion. 21 

  So, remember, we’re talking about changes 22 

to a site’s hydrology.  So, these effects can 23 

result from both changes to dry weather runoff 24 

patterns and, also, to the stormwater permit. 25 
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  These photos, by the way, are all taken in 1 

South Orange County.  We have a discharge to Aliso 2 

Creek in the top left, English Channel (phonetic) 3 

top right, Sulfur Creek (phonetic), in the bottom 4 

right, and Hostel Creek in the bottom left. 5 

  In Section D(1)(h), we’re requiring that 6 

numeric criteria to address hydro modification be 7 

developed within three years, rather than 8 

specifying the final criteria.  We lay out the 9 

process for how permittees must develop that 10 

criteria, but not directing a particular numeric 11 

approach.  There are several potential approaches 12 

out there, including hydrograph matching, using 13 

percent imperviousness of the site, flood during 14 

control, or volume control. 15 

  We’re confident that if the permit 16 

approach is followed, then the numeric criteria and 17 

approach selected by the permittees will be 18 

appropriate. 19 

  Several commenters recommend that, at this 20 

time, we include specific, and objective criteria 21 

that limits the amounts of either total or expected 22 

imperviousness of the site.  However, that is 23 

inappropriate at this time.  It is inappropriate to 24 

include a 3-percent and 5-percent threshold for a 25 
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total or effective imperious area in the 1 

(indiscernible) -- ordinance. 2 

  Instead, our measured approach will also 3 

impact development when hydro modification is  4 

appropriate.  It will ensure that LID and 5 

appropriate hydro modification controls are 6 

implemented and provides for appropriate site-7 

specific considerations of what those control 8 

actions should be. 9 

  Further, it places the emphasis where it 10 

should be, and that is on receiving water 11 

conditions.  Moreover, it is tailored to 12 

specifically address the impairments and 13 

modifications that exist today, rather than 14 

focusing on preventing the (indiscernible) -- 15 

  Finally, it recognizes that hydro 16 

modification effects are driven by numerous 17 

factors, including land terrain, such as the photos 18 

(indiscernible) -- sole characteristics, 19 

precipitation patterns, runoff patterns, conditions 20 

of the receiving waters (indiscernible) -- and 21 

those changes that affect hydrology at the site. 22 

  So, as a result, site-specific 23 

considerations are especially important for 24 

determining the appropriate levels of hydro 25 
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modification controls, whether it be site design, 1 

or additional control measures.  And responsibility 2 

to apply their site design hydro modification 3 

controls is appropriately given to permittees. 4 

  I’m going to reserve some comments on 5 

hydro modification control waivers and how this 6 

relates to (indiscernible) permit, for later, in 7 

the interest of moving on. 8 

  But I do want to talk about low impact 9 

development.  Low impact development is a site 10 

planning strategy that was developed so that as to 11 

match pre-development hydrology, or to be targeted 12 

to regulatory, or planning, watershed or resource-13 

based goals, using hydrology site principles. 14 

  Site designed BMPs are part of a generally 15 

recognized approach to successful implementation of 16 

low impact development.  It is not low impact 17 

development, itself, but it’s part of the approach. 18 

  As such, the tentative order already 19 

requires low impact development, site design BMPs 20 

be considered as the primary tool to act as the 21 

forefront of stormwater management.  It establishes 22 

minimum LID requirements, based on site-specific 23 

considerations.  And it also requires that specific 24 

criteria be developed by the permittees. 25 
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  As such, the LID and the hydro mod 1 

requirements are consistent with both the State 2 

Water Board guidance and, also, EPA guidance. 3 

  Similar to the hydro modification 4 

controls, the measurable goal in this permit is to 5 

get meaningful site design BMPs on 100 percent of 6 

the projects, requiring that the permittees develop 7 

the criteria for evaluating the site design BMPs in 8 

this (indiscernible) -- which is a Water Quality 9 

Management Plan, which is the process we use to 10 

evaluate development proposals. 11 

  So, we’re requiring that they develop a 12 

design criteria for those BMPs, and also criteria 13 

to determine the applicability and feasibility of 14 

those BMPs. 15 

  I’ll remind everybody that site design 16 

BMPs are already required in the existing permit, 17 

but both our reviews, and reviews by the 18 

permittees, themselves, concluded that the 19 

requirements needed to be emphasized to ensure that 20 

LID and site design be included in the first step 21 

of the development proposals that come to them, 22 

rather than just an afterthought.  We have made 23 

those changes to clarify this.  We made changes to 24 

clarify this in the tentative order and in the 25 
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errata that you have in front of you. 1 

  I’ll skip some more comments I had on why 2 

the Orange County tentative requirements for site 3 

design BMPs and hydro modification requirements are 4 

different, the wording is slightly different than 5 

we saw in the San Diego permit, and why it’s 6 

different than in some of the tentative orders in 7 

other portions of the State.  I’ll save those in 8 

case you have comments on that. 9 

  So, the last key issue that I’ll briefly 10 

mention is the issue of Federal regulations and 11 

State mandates. 12 

  Several of the permittees, as well as the 13 

building industry representatives, are asserting 14 

that the requirements in the tentative order 15 

represent unfunded mandates, subject to subvention 16 

under the California Constitution. 17 

  Last year, the Court of Appeals declared 18 

that the Regional Board -- that Regional Board 19 

permits cannot be exempt from consideration for 20 

subvention, but they did not conclude that the 21 

permits, themselves, constitute requirements -- 22 

constitute an unfunded mandate subject to 23 

subvention. 24 

  So, Finding E-6 in the fact sheet has been 25 
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revised to clarify this, and clarify why the 1 

tentative order, we feel, would not constitute an 2 

unfunded government mandate subject to that 3 

subvention. 4 

  Part four, and my final part, I want to 5 

just remind you that there are two errata documents 6 

to consider.  One was submitted in the supplemental 7 

EOSR (phonetic), and the second one you got today.  8 

There’s copies of both on the back table, for the 9 

public. 10 

  There’s two general types of revisions in 11 

there.  One are revisions of the combined dates to 12 

fund the related action.  Originally, we had 13 

anticipated bringing the permit to your 14 

consideration back in August.  In revising the 15 

permit, we revised some of the dates that we did 16 

want, some of the other dates, so we’ve tried to 17 

capture them all, now. 18 

  And, second, we’ve made some minor 19 

clarifications to the requirements, these are 20 

nonsubstantive changes and we see those on the 21 

errata.   22 

  So, we based all the requirements on the 23 

Federal regulations, with great consideration to 24 

the Orange County programs.  The requirements are 25 
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tailored to receiving waters and the 1 

(indiscernible) -- program additions in South 2 

Orange County.  As a result of their implementing 3 

it, we will see program in long-term water quality 4 

results. 5 

  So, that concludes our presentation.  6 

There’s a lot of information before you.  I’ll do 7 

my best to clarify or answer any questions you 8 

have. 9 

  VICE CHAIR WRIGHT:  Mr. King, are you 10 

satisfied with comments on -- 11 

  BOARD MEMBER KING:  Close. 12 

(Indiscernibles).  Polishing BMPs, as you’ve kind 13 

of coined that phrase, made it clear that an FETD 14 

is a permissible polishing BMP, and a creek 15 

restoration project would not meet that, but you 16 

have 401 to do that. 17 

  Under the MS4, what else do you envision 18 

would be a permissible BMP, a permissible polishing 19 

BMP?  So, we have a concrete ditch on the side of 20 

the road, what can you do, what’s permissible other 21 

than an FETD that would be considered a polishing 22 

(indiscernible) -- 23 

  MR. HAAS:  And I’m going to try to keep 24 

the semantic -- try to separate the semantics 25 
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(indiscernible) -- but BMPs are common as specific 1 

measures, practices, procedures, implemented to 2 

reduce pollutants in runoff before the discharge. 3 

  And, so, other practices that would 4 

improve the quality of the water after it’s been 5 

discharged aren’t really BMPs, in the traditional 6 

sense.  They’re, you know, more standing measures 7 

to just (indiscernible) -- but as an example of 8 

that we’ve seen, over the last few years, for 9 

instance, are projects that try to restore original 10 

channel shape.  Like, maybe, in some type of really 11 

confined creek, to broaden it out a little bit, to 12 

allow for some of those overflows to be disbursed 13 

on the resulting flood plain.  And, so, the creeks 14 

are (indiscernible) -- or they’re transformed by 15 

taking up and (indiscernible) -- and some bacteria. 16 

  Those kind of practices, that sort of 17 

restore the natural stream conditions aren’t really 18 

BMPs, but they do improve the water quality and the 19 

beneficial uses. 20 

  So, because they’re acting on pollutants 21 

after the discharge, we don’t specify requirements 22 

in this permit for how those projects must be 23 

implemented. 24 

  Instead, you know, you know, we have 25 
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authorities, like the Clean Water Act, or there’s 1 

some (indiscernible) -- for those cases. 2 

  Another example would be several cases in 3 

South Orange County, where they have taken a 4 

reducement creek, a small channel, used for flood 5 

improvements.  They would line it with concrete, a 6 

concrete ditch, for example, to convey the water 7 

past that point (indiscernible) -- and there’s 8 

requirements that have removed that concrete and 9 

restored a soil and vegetation-based conveyance 10 

there. 11 

  That improves a lot of the beneficial uses 12 

in that area.  In other words, the riparian zone, 13 

there was some aquatic fill activity for 14 

(indiscernible) -- but it’s not any -- that does 15 

improve the quality of the water, but it’s not a 16 

BMP subject to the requirements of the permit. 17 

  So, it might be a polishing practice, but 18 

we don’t set criteria on it, we don’t prohibit it.  19 

We don’t really regulate it through the NPDES 20 

permit here. 21 

  BOARD MEMBER KING:  You don’t prohibit it, 22 

but would it require a 401 permit for something 23 

like that? 24 

  MR. HAAS:  Well, we would -- a 401 is only 25 
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triggered on programs that use (indiscernible) --  1 

  VICE CHAIR WRIGHT:  Wayne? 2 

  BOARD MEMBER RAYFIELD:  Thank you.  3 

Jeremy, could you very briefly tell us a bit about 4 

the differences between the draft permit and the 5 

San Diego permit?  And not in total, but in various 6 

elements that have a direct impact on the water 7 

quality (indiscernible) -- et cetera.  I’ve been 8 

hearing assertions on both ends of the spectrum and 9 

if you could just elaborate, perhaps on the most 10 

important ones, from your perspective. 11 

  But again, I’m not talking about the 12 

(indiscernible) -- water quality elements. 13 

  MR. HAAS:  Okay.  There are a number of 14 

changes that we made for a number of requirements 15 

that we put in the tentative order that focus 16 

specifically on the situations in South Orange 17 

County. 18 

  And, then, there’s a group of requirements 19 

that we got comments on.  Why didn’t you do it like 20 

you did in San Diego?  Why didn’t you do it like 21 

it’s been proposed in other areas? 22 

  So, I can address either or both of those 23 

factors (indiscernible) -- but I’ll start with the 24 

overall context of this permit, we wanted to focus 25 
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on what we knew was the situation in South Orange 1 

County.  There’s been a tremendous increase in 2 

(indiscernible) -- by permittees, over the last 3 

five years, as you saw from the existing permit.  4 

And as a result, we know a lot more about the 5 

receiving water conditions and a lot more about the 6 

effects that the stormwater discharges have on 7 

their sewer water conditions. 8 

  One of the -- and this is the 9 

(indiscernible) -- about prior issues of the 10 

permit.  One of those was recognition of the 11 

effects of hydro modification.  And, specifically, 12 

the monitoring program has demonstrated that these 13 

physical changes in the stream channels, 14 

themselves, that are a driving factor of the 15 

aquatic biotic condition.  So, that is the chemical 16 

makeup of the water quality of the water is one 17 

aspect, but the physical changes that happen to the 18 

creeks are really an extremely significant factor 19 

affecting the beneficial uses and the water 20 

quality. 21 

  So, we wanted to focus a lot of attention, 22 

even more so than we did with the San Diego permit, 23 

on the existing receiving water conditions in the 24 

Orange County. 25 
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  And we did that through a couple of ways.  1 

First, we emphasized the requirements on evaluating 2 

flood control facilities for retrofits.  And, 3 

historically, this requirement in the Federal 4 

regulations, as implemented, has been primarily on 5 

inlets, (indiscernible) -- based inlets and the 6 

like.  But we wanted to make sure that the 7 

permittees also addressed these retrofit 8 

opportunities for the modified channels, which had 9 

been modified as a flood control facility. 10 

  So, as they need to go in and repair a 11 

facility that is a dissipater basin, or a concrete-12 

lined channel, the Federal requirements require 13 

them to evaluate the opportunities to improve the 14 

water quality aspects there.  And, so, we wanted to 15 

make sure that was emphasized in this permit and 16 

that’s in the (indiscernible) -- 17 

  The second thing we did on this was we 18 

realized that hydro modification effects are really 19 

driven, you know, by the changes in the land use.  20 

And, so, and also the physical makeup of that 21 

creek.  And those are two factors that are 22 

necessarily site specific.  We can’t take 23 

requirements, or we can’t take a study from one 24 

part of the world and assume it’s going to be 25 
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applicable in South Orange County. 1 

  So, what our permit does is it specifies 2 

that the permittees must develop this criteria 3 

based on local conditions.  And we lay out a 4 

process for them to determine what the best 5 

criteria is, and what the numerical number for 6 

whatever the criteria they select must be. 7 

  So, we are ensuring that the criteria 8 

that’s ultimately developed is born from the 9 

conditions that are in South Orange County. 10 

  And that is the same as we did in the San 11 

Diego permit, but the process used to get there was 12 

slightly different. 13 

  For example, in the San Diego permit, 14 

we’re requiring permittees to submit, to staff, 15 

their draft Hydro Modification Management Plan, and 16 

their low impact development criteria. 17 

  Then, staff, can determine if the San 18 

Diego permit staff can sit on it, or they can 19 

formally accept it, or whatever.  But the gist is 20 

we will review their draft before it is actually 21 

implemented. 22 

  We did not add that step in Orange County 23 

(indiscernible) -- because we didn’t think it was 24 

necessary.  The permit application that the Orange 25 
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County permittees submitted to us had a higher 1 

degree of understanding, of recognition and 2 

commitment to low impact development criteria and 3 

hydro modification effects than we got, originally, 4 

form the San Diego permittees. 5 

  So, we felt that rather than using the 6 

permit to really develop the (indiscernible) -- 7 

criteria, instead, we would have a process to make 8 

sure that this (indiscernible) -- a reasonable and 9 

effective process.  And that’s what we use the 10 

permit language for. 11 

  So, rather than having them come to us 12 

with a model, with a draft that we look at 13 

(indiscernible) -- we feel that the requirements of 14 

the permit are sufficient enough to ensure that 15 

that criteria is going to be good. 16 

  And so, when they submit their updated 17 

(indiscernible) manuals to us, we’ll be able to 18 

assess that for compliance. 19 

  Another change to this one is we really 20 

emphasized, in 303-D, impairments, the existing 21 

impairments, we’re going to make sure that sewer 22 

retention was paid to those existing -- existing 23 

impairments, through a couple of sections in the 24 

permit. 25 
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  Primarily, we’re requiring, through the 1 

effectiveness assessment section, something 2 

different than what was in San Diego.  Here, we are 3 

requiring that they develop specific goals for 4 

reducing the (indiscernible) into those impaired 5 

water bodies.  And it really ensures that a high 6 

level of focus is on all of the pollutants that are 7 

causing problems, not just the ones that have 8 

gotten the most attention over the last few years.  9 

And that was an approach that’s a bit tweaked from 10 

San Diego. 11 

  VICE CHAIR WRIGHT:  Any other questions 12 

for Mr. Haas at this time? 13 

  I suggest we take a 10-minute break to 14 

give our recorder an opportunity to rest her 15 

fingers.  And if we need to do anything else, why 16 

let’s do it.   But get back here in ten minutes. 17 

  (Off the record for a 10-minute break.) 18 

  VICE CHAIR WRIGHT:  Please, if you would, 19 

not repeat to the degree possible, previous 20 

comments.  We’ll begin with the public officials. 21 

  I want to make sure I have everybody that 22 

wants to speak as a public official, first.  Joel 23 

Bishop, Diane Harkey, Paul Glaab, I hope I 24 

pronounced that correctly, and Bob Ring. 25 
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  Is there anybody else that falls into that 1 

illustrious category?   2 

  Okay, so why don’t we begin with Mr. 3 

Bishop. 4 

  Pardon?   5 

  (Off-mic comments.) 6 

  VICE CHAIR WRIGHT:  After -- oh, you want 7 

to stick around, actually.  Okay. 8 

  All right, Mr. Ring. 9 

  MR. RING:  Good morning.  I’m Bob Ring,  10 

Mayor Pro Tem, of the City of Laguna Woods.  I’m a 11 

Board Member of the Orange County Council of 12 

Governments.  I represent the Orange County cities 13 

at large.  I’m a member of the Southern California 14 

Association of Governments, where I serve on the 15 

Community Housing and Economics Development 16 

Committee. 17 

  For the last 14 years, I’ve been a member 18 

of the Laguna Canyon Association, and for the last 19 

9 years I’ve served as its Treasurer. 20 

  So, obviously, I’m concerned about our 21 

environment.  Our City, or my City, is also 22 

concerned about our environment. 23 

  Laguna Woods is a small, environmentally-24 

concerned City, with a small budget.  We do our 25 
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best to make good things happen, with as little 1 

money as possible. 2 

  Last year, 67 percent of our trash was 3 

recycled.  That’s trash that did not go into the 4 

landfills or the storm drains. 5 

  We have a medication destruction system 6 

that provides an alternative to discharging 7 

medicine into the sewage and/or wastewater systems. 8 

  We were the first city in Orange County to 9 

put floaters on all of our public storm drains.  We 10 

do care. 11 

  We’re regulated by both the Santa Ana and 12 

the San Diego Regional Boards.  And as you know, in 13 

some instances, the orders are in conflict, which 14 

creates confusion and increases cost. 15 

  Like so many other programs in the State, 16 

the permits seem to require more and more reports 17 

and studies, which means less and less money for 18 

meaningful actions.  Reports and fines do not clean 19 

up runoff.  Dedicated people and processes do. 20 

  I’m asking you for fewer regulations, 21 

significantly less paperwork, and more help to 22 

achieve our common goals.  We want to work with 23 

you.  More importantly, we want to partner with you 24 

on pilot programs and demonstration projects, 25 
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anything that we can do as partners, together, to 1 

make things better. 2 

  My final sense, just please help us help 3 

you and help our environment.  We really do care.  4 

Thank you. 5 

  VICE CHAIR WRIGHT:  Thank you, sir. 6 

  Joel Bishop.  Oh, I’m sorry, I’ve got the 7 

wrong order. 8 

  Diane Harkey. 9 

  MS. HARKEY:  Good morning.  I’m Diane 10 

Harkey, and I’m a Councilwoman and former mayor of 11 

the City of Dana Point. 12 

  You may recall that I did speak with you 13 

at the April 2007 meeting.  Hello there.  And asked 14 

you, very much, to retain flexibility in the permit 15 

to continue the very successful programs that are 16 

currently being used by our City. 17 

  We are at the end of the pipe, as we told 18 

you, in both our ozone treatment plants at Salt 19 

Creek, which was funded primarily by the State 20 

Board, with the Clean Beach Initiative Funds, and 21 

our North Creek Ozone prototype units have proved 22 

very successful in achieving bacteria load 23 

reductions. 24 

  Unfortunately, there continues to be 25 
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provisions in the new draft permit language that 1 

has a negative impact on our ability to continue 2 

with these successful programs.  This is 3 

particularly important in light of the recent TMDL 4 

amendments requiring further reductions of bacteria 5 

loads to our beaches. 6 

  It appears that our volumes of written 7 

technical and legal comments to your staff, to 8 

adjust certain provisions, have been for the most 9 

part ignored. 10 

  I’m sure we all want to assure 11 

transparency and cooperative between the regulatory 12 

agencies, our cities, various stakeholders, and our 13 

taxpayers, while still getting the most done with 14 

the money allowed. 15 

  However, the permit draft, as currently 16 

written, does not accomplish this goal.   17 

  As our staff and county have indicated to 18 

you, key provisions in the tentative order 19 

indirectly restrict the use of regional treatment 20 

controls, infiltration BMPs, and FETDs, whether 21 

intended or not. 22 

  And, furthermore, some of the more 23 

prescriptive new elements of the latest draft not 24 

only exceed the requirements of the Clean Water 25 
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Act, but restrict the copermittees into how they 1 

may locally to choose to get results. 2 

  Some of these unfunded mandates, that our 3 

staffs are pointing out, cost dollars that might be 4 

better used for other parts of the program.  I’m 5 

advised there has been no adequate economic 6 

analysis to either quantify the costs or value of 7 

benefit from these mandates. 8 

  City government has to answer to our 9 

taxpayers.  Indicting the specific manner in which 10 

we have to improve our water quality simply 11 

restricts our ability to get the most improvement 12 

for the dollars spent. 13 

  I know that the NRDC is asking the Board 14 

to be more prescriptive in our permit, particularly 15 

in the areas of low impact development in some 16 

areas.  But the impressive technical innovations, 17 

which our South Orange County team has provided in 18 

their water quality and drainage area master plans, 19 

and in their commitments that have been made 20 

therein, should not be held under the category of 21 

no good deed goes unpunished. 22 

  You may remember that our coastal cities, 23 

in South Orange County, have met criteria for 24 

delisting a number of the 303(d) listed beaches 25 
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under the current permit. 1 

  Our legal staff has clearly cautioned, and 2 

this is very important to me that our legal staff 3 

has clearly cautioned us that the language of the 4 

draft permit, in several areas, could lead to 5 

third-party lawsuits, from those with a differing 6 

agenda.  We could potentially be responsible and 7 

liable for acts of municipalities outside of our 8 

jurisdiction.  We could face fines and be held 9 

legally responsible for pollutants that are 10 

generated outside our City. 11 

  Even where your staff only intends to use 12 

certain language as an incentive for action, a 13 

third party may interpret it differently.  That is 14 

why we need to ask you listen carefully to the 15 

legal issues raised in our letters and provided 16 

again, generally, to you in the County’s 17 

presentation which will follow. 18 

  Please recognize the unique 19 

accomplishments made in the relatively small South 20 

Orange County watershed.  South Orange County 21 

already values both the beauty and the safety of 22 

our beaches, as well as a significant economic 23 

benefit for tourism, avoiding the beach postings. 24 

  We don’t need punitive, heavy-hand 25 
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regulation to ensure improvements.  We are making 1 

great strides by cooperatively working together and 2 

we respectfully request that you direct staff to 3 

again meet with copermittees to revise the draft 4 

permit, something that we can live with and that we 5 

won’t be sued by outside parties.  Thank you. 6 

  VICE CHAIR WRIGHT:  Thank you, 7 

Councilwoman Harkey. 8 

  BOARD MEMBER RAYFIELD:  I have a question. 9 

  VICE CHAIR WRIGHT:  Oh, a question. 10 

  BOARD MEMBER RAYFIELD:  Thank you for 11 

being here this morning, Councilwoman Harkey. 12 

  MS. HARKEY:  Thank you.  It’s good to see 13 

you. 14 

  BOARD MEMBER RAYFIELD:  It’s good to see 15 

you.  Can you please give us an example of what 16 

your City or group considers a punitive regulation 17 

in the tentative order? 18 

  MS. HARKEY:  Well, I’m sure, Commissioner 19 

Rayfield, that you’ve read this from the City, from 20 

Brad Power (phonetic). 21 

  One of them has to do with -- 22 

  BOARD MEMBER RAYFIELD:  A number of times, 23 

actually. 24 

  MS. HARKEY:  A number of times.   25 
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  (Audio loss.) 1 

  MS. HARKEY:  Also, the legal issues with 2 

cleaning up or being held liable for what other 3 

cities may do or not do, because we are 4 

copermittee.  Those are the huge issues for me.  5 

And I also want to be sure -- 6 

  BOARD MEMBER RAYFIELD:  Is that what you 7 

consider punitive? 8 

  MS. HARKEY:  Yeah, that’s very punitive.  9 

And I also want to be sure -- be sure that we can 10 

continue cleaning up at the end of the pipe, not 11 

just the sewers, because that’s what’s impact to 12 

the beach cities.  We want our beaches clean.  It’s 13 

very important.  I understand the needs to help 14 

clean up the watershed, and I think everybody can 15 

work cooperatively towards that.  But we do not 16 

want to be restricted or to have built the Salt 17 

Creek Treatment Plan, which you well know, and then 18 

have further restrictions applied so it no longer 19 

is an applicable source of treatment.  It’s 20 

performed very well.  It’s reduced beach postings 21 

and we want to be able to continue to use those 22 

items, because we have two watersheds, and we have 23 

a lot of beach goers.  And Bimini Beach, is one 24 

that we’re really working on, as you know, to try 25 
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to implement some changes. 1 

  And if we continue to be having more and 2 

more penalties, or let’s say change the way that 3 

we’re measuring, or change the bacterias that maybe 4 

we have to measure for, these plants that we would 5 

put in, or anything that we would do could 6 

potentially become obsolete, even though they are 7 

working for us. 8 

  So, I hope that’s clear enough.  Thank 9 

you. 10 

  BOARD MEMBER RAYFIELD:  Thank you. 11 

  UNIDENTIFIED SPEAKER:  Could you clarify 12 

for me the use of -- this is question for Mr. Haas.   13 

(Indiscernible) -- covers the Salt Creek 14 

(indiscernible) -- 15 

  MR. HAAS:  We have provided, in the 16 

response to comments, that we have distributed 17 

today, a response to all of the City’s comments in 18 

the letter.  Some are up front, in general 19 

comments, and some are the comments in the second 20 

section, which is comments on some (indiscernible) 21 

-- yes, we consider the Salt Creek Ozone Treatment 22 

facility to be one of these FETDs.  I can go into 23 

it further, if you’d like, but in general the 24 

answer is yes. 25 
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  UNIDENTIFIED SPEAKER:  So, we will 1 

consider those obsolete under this -- 2 

  MR. HAAS:  Yes. 3 

  UNIDENTIFIED SPEAKER:  Okay. 4 

  VICE CHAIR WRIGHT:  Okay, I have a set of 5 

speakers, Mary Anne Skorpanich, Richard Boon, Tim 6 

Carlstedt, Ken Rosenfeld, Ken Frank, and 7 

(indiscernible) -- do you have an organized 8 

presentation? 9 

  MS. SKORPANICH:  Yes, we do. 10 

  VICE CHAIR WRIGHT:  Do you have a 11 

preferred order? 12 

  MS. SKORPANICH:  Yes, we do.  I’m Mary 13 

Anne Skorpanich, Director of (indiscernible) -- 14 

with the County of Orange, a copermittee. 15 

  I would like to defer to one more 16 

(indiscernible) -- but we do have a number of 17 

people today to speak for us. 18 

  VICE CHAIR WRIGHT:  And who is that one? 19 

  MS. SKORPANICH:  That would be Paul Glaab, 20 

from the City of Laguna Niguel. 21 

  VICE CHAIR WRIGHT:  Okay.  Mr. Glaab. 22 

  MR. GLAAB:  Good morning, Mr. Chairman and 23 

Members of the Board.  I appreciate the courtesy of 24 

coming before you at this time, ahead of the County 25 
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of Orange.  And I thank the County for deferring to 1 

me. 2 

  My name is Paul Glaab and I’m the Mayor of 3 

the City of Laguna Niguel.  I also serve on the 4 

Board of Directors of the Orange County Council of 5 

Governments and represent many South Orange County 6 

cities on the Southern California Association of 7 

Governments, also known as SCAG. 8 

  I also want to take an opportunity to 9 

commend Mayor Pro Tem Bob Ring, and Councilwoman 10 

Diane Harkey for being here, because that’s 11 

testimony, by our presence, that this is a very 12 

important issue to us. 13 

  In April 2007, I addressed this Board on 14 

the first draft of the proposed, new South Orange 15 

County Stormwater Permit.  At that time, I 16 

requested the Board to direct staff to continue a 17 

constructive dialogue with the County and the 18 

Cities to address and, hopefully, resolve numerous 19 

questions, issues and concerns.   20 

  Ten months, two revisions, and hundreds of 21 

comments later, I must repeat that request.   22 

  In your packet you have comment letters 23 

dated April 2007, August 2007, and January 2008 24 

from the County of Orange.  These letters were 25 
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written on behalf of and in consultation with the 1 

copermittees, and identify numerous legal, 2 

technical, and practical issues of concern.   3 

  While some progress has been made, many of 4 

these issues remain unresolved at their core. 5 

  As a Mayor, I’m not a legal or technical 6 

expert on issues of stormwater or urban runoff.  7 

However, I try to surround myself with people who 8 

are and I try to be a good listener.  In that 9 

context, it is my belief that the provisions in the 10 

draft permit (indiscernible) -- I’m particularly 11 

concerned about the provisions in the draft permit 12 

that relate to facilities that extract pollutants 13 

from discharge urban runoff back into the creek -- 14 

with the draft permit and staff proposed FETDs. 15 

  Surface experts (indiscernible) -- 16 

currently exist in the photo are proposed by either 17 

(indiscernible) -- but I am unclear as to how the 18 

draft permit affects that facility.  This is a 19 

permit for (indiscernible) -- for the proposed 20 

permit and to direct staff to meet with 21 

copermittees to develop a draft that 22 

(indiscernible) -- clarify and consider additional 23 

revisions. 24 

  At the end of the day, it is very 25 
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important that the copermittees have value to the 1 

new South Orange County Stormwater Permit.  We will 2 

be the ones who have to translate the words in the 3 

plan and show our progress for improved water 4 

quality over the next five years. 5 

  Thank you, again, Mr. Chairman, for your 6 

time and your consideration. 7 

  VICE CHAIR WRIGHT:  Thank you. 8 

  Okay, now, Ms. Skorpanich. 9 

  MS. SKORPANICH:  Thank you, Mr. Wright.  I 10 

am Mary Anne Skorpanich.  I just wanted to briefly 11 

start by congratulating the new Board Members on 12 

your appointments, and the Board, generally, for 13 

having a quorum.  It’s been a long process and 14 

congratulations on that. 15 

  In fact, the changes to the Board since we 16 

started this process have been one of the 17 

challenges that we faced, and I’m sure that your 18 

staff has faced, as well. 19 

  For those of you who are new to the Board 20 

and may not be aware, the (indiscernible) -- under 21 

the jurisdiction of the San Diego Regional Board.  22 

And, so, we will be presenting today, comments that 23 

we all have in common. 24 

  Richard Boon, from the staff, manages the 25 
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shared program on behalf of the copermittees.  He 1 

will give technical comments.  2 

  Followed by our legal counsel from Bingham 3 

McCutchen.  He will give some comments of a legal 4 

nature. 5 

  And, then, we would like to follow that up 6 

with Dean Casey, City Manager from the City of 7 

Laguna Niguel, to make some comments about the next 8 

steps that we’re hoping will come out of the 9 

hearing today. 10 

  Before I begin to talk about the process, 11 

itself, I would like to say that we prefer to stand 12 

before you today, in this hearing, and throughout 13 

this process, and we’ll be taking a great deal of 14 

time, and the level of commitment we have to 15 

(indiscernible) programs and the accomplishments 16 

that we have made to date.  We feel that our 17 

program is very strong.  It’s a very active program 18 

and it’s measuring all of the copermittees, with 19 

very active participation. 20 

  We also participate a great deal in other 21 

regional and statewide efforts, such as the 22 

California Stormwater Quality Association, where 23 

we’re really pushing the forefront on our 24 

technologies, and the issues, and ways of measuring 25 
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performance and whatnot.  And we look to 1 

participate in those kinds of activities so we can 2 

make our program even stronger and more effective. 3 

  As you’ve heard, the (indiscernible) 4 

process has been going on.  A year and a half ago, 5 

when we submitted our Report of Waste Discharge, 6 

that was very thorough on our part on what our 7 

program does, how it’s been designed, and a very 8 

critical and honest assessment of what’s working 9 

well and what needs improvement. 10 

  And our Report of Waste Discharge, looking 11 

back at the past five years, with the existing 12 

permit, we proposed some changes that we thought 13 

were going to make our program better, and our 14 

program more effective and stronger, and really 15 

begin to show greater outcomes in water quality as 16 

a result from that. 17 

  You will hear this many times in comments, 18 

written and verbal, and stand before you 19 

(indiscernible) -- of the iterative approach.  It 20 

is in regulations that the stormwater permits 21 

follow the iterative approach, so for that reason.  22 

But also because we really think it is effective.  23 

We really think that we wouldn’t be making this 24 

progress.  If we take a look at our programs, take 25 

0003533



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  65 

a look at what we’re doing today, think about 1 

what’s working and continue to do that, think about 2 

ways to strengthen that, those things that are 3 

working well, and figure out what other things we 4 

need to do.  And it was in that spirit that we 5 

really put together that Report of Waste Discharge 6 

and proposed a new program for what this new permit 7 

should be. 8 

  As you’ve heard, there have been a number 9 

of drafts, and comments submitted on those from 10 

ourselves, and all the permittees.  The process, as 11 

you’ve noticed, has been frustrating.  It really 12 

appears, in my mind, to have us (indiscernible) -- 13 

we had hoped to be able to proceed with. 14 

  We stand today, providing comments much 15 

the same as those we provided in April.  We’ve made 16 

a little bit of progress and some positive 17 

developments have happened from the last version 18 

change, where they clarified MS4 from the city 19 

waters. 20 

  But for the most part, we still have many 21 

of the same comments and objections that we had 22 

from the beginning of that process. 23 

  What we’re looking for is permitting a 24 

solution.  We want to have flexibility to devise 25 
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those solutions, and implement them, and improve on 1 

them as time goes on.  We feel that the draft 2 

before you today restricts our ability to do so in 3 

a number of very important ways.  In some ways 4 

making pretty high obstacles for some of the 5 

solutions that we find are very effective, both in 6 

improving water quality, and very cost effective.  7 

Also, in some cases, where they’re introducing 8 

administrative burden that we think is detracting 9 

resources from solving our problems. 10 

  As I said, we take a great deal of pride 11 

in our programs and the approaches that we take.  12 

If we (indiscernible) -- we’re working on these 13 

issues, and developing our program, and 14 

implementing that. 15 

  I hope you take the comments that we make 16 

today, not merely as criticism, but a sincere 17 

desire to make meaningful improvements and try to 18 

move the process forward. 19 

  I want to thank you for considering our 20 

pitch on it today, and hope that it’s taken 21 

(indiscernible) -- 22 

  Next, I’d like to have Richard Boon come 23 

up and provide some -- an overview of the technical 24 

comments that we have for you. 25 
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  VICE CHAIR WRIGHT:  Thank you for your 1 

comments. 2 

  MR. BOON:  Good morning, Members of the 3 

Board.  I’m Richard Boon.  I’m a Supervising Water 4 

Control Resource Specialist for the County of 5 

Orange.  And I’m here today to present a number of 6 

the outstanding technical concerns that we continue 7 

to have with the provisions within it. 8 

  The last thing that my manage said to me 9 

was “keep it light and fast.” 10 

  VICE CHAIR WRIGHT:  That sounds like good 11 

advice to me. 12 

  MR. BOON:  All right.  I was last before 13 

you in April and presented this quote from 14 

(indiscernible) -- and I think we are somewhat 15 

regretful that programs on (indiscernible) and 16 

detailed comment letters, and testimony, still seem 17 

to be (indiscernible) -- a fundamental difference 18 

in conception of how stormwater needs to be 19 

managed, ultimately, in (indiscernible) -- 20 

  So, I’m going to cover three areas, and 21 

I’m cover the circumstance of South Orange County 22 

and Orange County’s stormwater problem.  These are 23 

the technical issues and I may suggest some 24 

appropriate next steps. 25 
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  We’ve heard from your staff, today, that 1 

Orange County is not San Diego County, which has 2 

been noted in (indiscernible) -- we’ve communicated 3 

in a number of letters that we’ve received, what 4 

you describe as a sophisticated program.  We would 5 

calculate it as mature and successful.  And we 6 

continue to be disappointed that that 7 

sophistication in the programs, such as represented 8 

in the fact sheets, or communicated to external 9 

audiences that are in this process of permitting. 10 

  Again, we heard about the high quality 11 

nature of our program and, yet, the permit 12 

continues to dismiss the (indiscernible) -- as a 13 

procedure of relevance. 14 

  We observed that significant 15 

(indiscernible) -- key gaps in our knowledge, and 16 

two immediately that come to mind are the 17 

contribution of aerial definition to stormwater 18 

contamination, as well as our understanding on how 19 

we address pathogen indicator bacteria.  There are 20 

still other sites to be developed in those areas 21 

and so that’s what we’ve tried to do, in the 22 

language and definitions. 23 

  We want to know that water quality is 24 

important to the public in Orange County.  We know 25 
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that from our opinion surveys.  But it also is 1 

education conjecture when we say that they 2 

(indiscernible) -- and what issues of this go-3 

around which is low impact development. 4 

  We would like you to explicitly 5 

acknowledge that there’s due oversight of the 6 

Orange County program.  And, also, essentially, 7 

(indiscernible) -- we are under the jurisdiction of 8 

the Santa Ana Board (indiscernible) -- Laguna 9 

Hills, Laguna Woods, and the County, itself.  We’re 10 

dealing with two regulatory boards in this 11 

instance. 12 

  So, (indiscernible) -- with this situation 13 

of the permit, there is a wholesale, there is a 14 

global replacement of the term “exceedance”, with 15 

the term “violation.”  We object to that. 16 

Exceedance worked in the first permits.  We feel 17 

that exceedance should be used in any instance 18 

where there is discussion from (indiscernible) -- 19 

with water quality objectives.  And think violation 20 

should be reserved to discussions of the iterative 21 

process, and the basis of permit compliance, and 22 

the conditions under which there may not be 23 

perceived to be complying with those conditions. 24 

  Got a sense of the concern, now, for what 25 
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we believe are unreasonable conditions, and that’s 1 

I think a euphemism for conditions that effect or 2 

prohibit our using regional approaches and, in 3 

particular, what has now been dubbed the 4 

(indiscernible) -- facility which extracts creeks 5 

from discharges. 6 

  And one example, here, is obviously 7 

pathogen (indiscernible) -- we know that in highly 8 

modified channels, which is how we’ve encouraged 9 

(indiscernible) stream system in Orange County.  10 

These channels incubate bacteria.  So, you can put 11 

in a treatment device, in an upstream location, and 12 

you can meet with the contact effluent, and the 13 

water contact (indiscernible) from the effluent.  14 

And 10 or 15 -- 10 or 15 feet downstream of the 15 

discharge point, you’ll once again have no problems 16 

with respect to contact (indiscernible) -- 17 

  So, you’ve heard that we’re a coastal 18 

County.  The beach quality is of paramount 19 

importance to us and of paramount importance to the 20 

public.  And if you can’t put a treatment facility 21 

downstream of the watershed (indiscernible) -- in 22 

our coastal waters. 23 

  So, we believe that the Federal language 24 

(indiscernible) -- what is not being mentioned is 25 
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the permit gives notice on the Board’s -- the 1 

staff’s intention to require additional permits, 2 

and those permits would require compliance with all 3 

water quality standards. 4 

  There’s no treatment process, facility out 5 

there, today, that will ensure compliance with all 6 

water quality standards.  So, it’s effectively the 7 

Board’s intention to (indiscernible) -- 8 

  You also recall that last December, the 9 

past, were approved the TMDL and (indiscernible) -- 10 

require us to effect (indiscernible)-- the notion 11 

of (indiscernible) -- without these types of 12 

devices, we will not get to that requirement. 13 

  It was also noted that a number of these 14 

facilities have been constructed with State Water 15 

Resources Control Board funding.  A condition of 16 

that funding is that they be upgraded successfully 17 

and (indiscernible) -- 18 

  We believe that those requirements 19 

potentially are in conflict with this 20 

(indiscernible) -- 21 

  I think, also, it is taking a viable and 22 

cost-effective approach to managing the 23 

(indiscernible) --  24 

  VICE CHAIR WRIGHT:  Once again, we’re on 25 
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Item 7.  Please, just move it along as quickly as 1 

you can.  I remember what your boss told me. 2 

  MR. BOON:  But I also want to convey 3 

(indiscernible) -- okay, we have a number of 4 

requirements that we believe should be deleted, or 5 

have their ability to or value demonstrated.  And 6 

these include a requirement for a (indiscernible) 7 

sewer collection system oversight program. 8 

  We believe that the requirement to pre-9 

treat the runoff prior to infiltration is 10 

inappropriate.  And we talked about sort the 11 

(indiscernible) -- retrofit.  For example, for a 12 

controlled infrastructure (indiscernible) -- 13 

pollution within the structure.  We believe that 14 

that should be crafted in a way that builds on the 15 

existing retrofit study (indiscernible) -- 16 

  And just one example here, this is a 17 

section of the Santa Ana River, close to my office 18 

in Anaheim.  And you can see that it has been used 19 

-- and it has been used for a long time by the 20 

Orange County Water District for groundwater 21 

recharge.  It accepts water from the 22 

(indiscernible) Dam, the water treatment system 23 

that (indiscernible) -- water-treated dry weather 24 

runoff from a large swath of Central Orange County. 25 
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  Under this permit, or the proposed permit, 1 

such an approach to dry weather runoff management 2 

(indiscernible) -- would be effectively precluded. 3 

  There were requirements for a business 4 

plan, and you’ve heard the objections, previously.  5 

We still objection, strenuously, to that 6 

requirement. 7 

  There’s a program, there’s a requirement 8 

to regulate the local businesses.  I think the 9 

value of that needs to be demonstrated, and we 10 

would propose a demonstration program, as 11 

(indiscernible) --  12 

  There are requirements for a vast 13 

treatment to seven construction sites on the 14 

(indiscernible) --  15 

  We are concerned that new development 16 

could be viewed as a one-size-fits-all, site-by-17 

site approach to development.  We’ve heard your 18 

staff say that they want a hundred percent of 19 

projects to incorporate water impact development. 20 

  There’s the potential here for 21 

compromising smart growth approaches.  The trend in 22 

development, now, is towards densification.  And we 23 

have (indiscernible) -- developments for 24 

subterranean garages, street level retail activity, 25 

0003542



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  74 

and a residential accommodation on higher levels. 1 

  If a project is going to put a parking lot 2 

underground, we are concerned that this one-size-3 

fits-all requirement is going to instead require 4 

that (indiscernible) -- through a landscaped area 5 

would seem more effective to have a subterranean 6 

garage.  So, there should be a waiver. 7 

  And, lastly, I wanted to really impress 8 

upon you what -- where we’re heading with this 9 

motion that all projects incorporate low-impact 10 

development approaches. 11 

  My colleague from Laguna Beach pointed 12 

out, to me, that priority projects, which will be 13 

required to incorporate (indiscernible) -- for the 14 

most part include single-family homes.  So, there 15 

are two pictures here.  There’s an example of a 16 

single-family home in Laguna Beach, and then on the 17 

right a case study of a stormwater retrofit from a 18 

home -- a home in South Central L.A., that was 19 

contributed by (indiscernible) -- 20 

  So, the key features of this retrofit, 21 

this was a $25,000 retrofit to this home, 22 

specifically for stormwater management.  And, 23 

although, typically, the costs would be sort of $3 24 

to $5 thousand, this was specific to our program. 25 
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  With an eye on the chart here, it was a 1 

system to capture roof runoff.  The two features, 2 

labeled B are swells, and the Cs are grassy areas, 3 

where they’re creating impressions for stormwater 4 

infiltration.  And, then, D is a French drain and 5 

you put driveway runoff into the ground. 6 

  So, with a requirement, now, to 7 

incorporate this type of a culture for 8 

redevelopment, the consequences is it has 9 

(indiscernible) and structural BMP, we are now 10 

required to inspect this property.  Because it has 11 

treatment controls, we are required to have the 12 

homeowner or the smart operator demonstrate to us 13 

its effectiveness, that BMPs are effective. 14 

  It also requires the homeowner to maintain 15 

that double trench.  It requires them to sweep and 16 

keep clear debris from the infiltration areas. 17 

  And, it also requires them to have 18 

periodic inspection oversight by (indiscernible) -- 19 

who are concerned about control issues on the 20 

(indiscernible) -- and we realized, from improperly 21 

managed structural BMPs. 22 

  So, I think the consequences here, and the 23 

way this program is (indiscernible) -- is intrusive  24 

oversight by government.  And, ultimately, I think 25 
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a lack of public support and, ultimately, public 1 

opposition when we find out (indiscernible) --  2 

  And then, finally, there are some 3 

requirements with regard to updating key parts of 4 

our program, with some revisions.  We would ask for 5 

24 months, instead of 12, because it is a 6 

contentious issue and because we want 7 

(indiscernible) -- to dovetail this program 8 

development with our North County permittees, and 9 

we’re still awaiting the first draft. 10 

  I would also like to simplify the annual 11 

reporting obligation around June the 31st, with an 12 

effectiveness assessment strategy that we, 13 

ourselves, have developed, instead of having 14 

(indiscernible) -- by your staff. 15 

  So, to conclude, we stand at a fork in the 16 

road.  We believe that if we are to be expected to 17 

achieve water quality standards, we need to have 18 

Regional BMPs, that is (indiscernible) -- we need 19 

to have the greatest amount of flexibility that can 20 

be afforded to us with regard to pollution 21 

prevention, and all site BMPs. 22 

  We believe that the approach, effectively 23 

being described by the permit, takes out some of 24 

those (indiscernible) -- and necessarily constricts 25 
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our ability to use pollution prevention from 1 

(indiscernible) approaches. 2 

  So, to conclude, and hopefully I’m ending 3 

my 17 minutes here.  We would ask you to recognize, 4 

explicitly in the order, to recognize Orange County 5 

Stormwater Program.  We want you to advocate for 6 

use of Regional BMPs, the pathogen indicator at 7 

issue. 8 

  We ask you to (indiscernible) -- 9 

obligations be removed.  That we endorse 10 

flexibility in the program, in the program where 11 

it’s appropriate.  That you look for a 12 

(indiscernible) place permit be sustained for the 13 

(indiscernible) -- and that, specifically, you 14 

instruct your staff to work with us (indiscernible) 15 

-- 16 

  VICE CHAIR WRIGHT:  Okay, Mr. Boon, thank 17 

you very much.  I appreciate your focused comments, 18 

very much. 19 

  UNIDENTIFIED SPEAKER:  Mr. Boon, I have a 20 

question.  In listening to Jeremy’s description of  21 

(indiscernible) MTBs, would that give you 22 

reassurance that -- (indiscernible) --  23 

  MR. BOON:  (Indiscernible) -- 24 

  UNIDENTIFIED SPEAKER:  Well, I’m sure you 25 
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have some issues to resolve and (indiscernible) -- 1 

  MR. BOON:  (Indiscernible)  -- 2 

  UNIDENTIFIED SPEAKER:  That might be a 3 

question that I had, too.   4 

  MR. SMITH:  We have monitoring provision 5 

for these FETDs and then we have requirements for a 6 

tentative order for FETDs, and they are rated, 7 

obviously. 8 

  The monitoring requirements in Section -- 9 

in the Monitoring Program, do require monitoring 10 

for pollutants that are expected to be in the 11 

effluent.  And this is based on whatever the known 12 

water quality issues are to (indiscernible) -- and 13 

the idea is to get a sense for what the quality of 14 

the effluent is and how that might affect 15 

(indiscernible) -- water quality standards. 16 

  The next step, from there, is -- triggers 17 

an Adaptive Monitoring Program that could trigger 18 

some access need assessments, and eventually access 19 

indication evaluation. 20 

  (Audio interruption.) 21 

  MR. CARLSTEDT:?  2(c)(4), I really don’t 22 

think we’re there, yet.  I really think that there 23 

is a great need, based upon the conversations we’ve 24 

had around those permit revisions, alone, today, to 25 
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defer adoption of this permit and allow some 1 

additional conversation and, hopefully, 2 

clarification on those very issues. 3 

  So, I’m going to cut to the chase.  I 4 

think it’s time for us to use our last time out, 5 

maybe consider it the two-minute warning toward the 6 

end of the game.  I would recommend that you do not 7 

proceed with the adoption of the permit, today.  8 

Reschedule this hearing or continue it, perhaps, to 9 

your April meeting.  Give your staff and the 10 

copermittees the opportunity to vet some of these 11 

key issues one last time, over the next 30 to 45 12 

days.  It’s important to get it right, as opposed 13 

to getting it done today.  So, that would be my 14 

recommendation on behalf of the copermittees. 15 

  I saw a slide that bothers me because I 16 

haven’t really read this into the permit today, but 17 

the one that suggested, perhaps, the C sump or 18 

local impact development requirements might apply 19 

to single-family homes on a lot-by-lot basis.  I 20 

think that needs some more consideration, if that’s 21 

really what the permit requires. 22 

  And on a personal note, I still hate the 23 

business plan requirement.  Please delete it just 24 

for me.  Thanks. 25 
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  (Laughter) 1 

  VICE CHAIR WRIGHT:  Thank you, sir.  I 2 

want to make sure I recognize Mr. Bishop at the 3 

appropriate time.  Would you like to speak now, 4 

sir? 5 

  MR. BISHOP:  Thank you very much.  My 6 

name’s Joel Bishop, I’m the Mayor of Dana Point.  I 7 

also Chair the City’s Ocean Water Quality 8 

Subcommittee.  And in my past life, I served ten 9 

years as the Director of the South Coast Water 10 

District, Board of Directors. 11 

  Data Point’s done so much over the last 12 

few years.  In addition to spending $20 million for 13 

infrastructure improvements, such as casts, and 14 

catch basins, diversions, filters, trash 15 

separators.  We continue to pursue source control. 16 

  We participated with South Coast Water 17 

District and grease interceptor incentive programs 18 

with our restaurants.  We’re also working with the 19 

District to curb over-watering. 20 

  We are incentivizing our homeowner 21 

associations to install water-efficient irrigation 22 

systems, catch basin filters, and more frequent 23 

street sweeping.  We’ve enhanced commercial 24 

inspections and work with complementary programs to 25 
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maximize the resources.  We’re also working with 1 

the SQRP (phonetic), and Cal Berkeley to conduct an 2 

EPI study on microbial source tracking at Doheny 3 

Beach. 4 

  One of our biggest concerns that we have 5 

with the new permits in the late addition of the 6 

FETD restriction.  As you know, neither L.A., or 7 

Santa Ana, or San Diego have their restrictive 8 

language permits.  It’s not even in the first 9 

draft. 10 

  We see no basis for a regulation of 11 

treatment of runoff already in the MS4, if no 12 

significant pollutants or concern are added by the 13 

treatment process.  We’re just diverting flow, 14 

cleaning up of one or more pollutants, and 15 

returning it to the storm drain system.  Why should 16 

it make any difference to Board staff whether the 17 

treatment is being done near the source or at the 18 

point where the runoff reaches the Waters of the 19 

U.S.? 20 

  The point is that we are reducing the 21 

pollutant load reaching those waters and should not 22 

be penalized for it.  It’s one of the tools that we 23 

have in our chest. 24 

  This is particular important to us with 25 
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regard to bacteria treatment as the source can be 1 

useless, considering addition of natural resources 2 

to the ocean and the potential for regrowth within 3 

the storm drain system, itself. 4 

  Our new, bacteria TMDL will require major 5 

bacteria load reductions over the next seven to 6 

eight years, with full compliance with ten years.  7 

Perhaps the only way we can try to achieve these 8 

reductions to meet public expectations is to 9 

restore the conditions of our beaches and coastal 10 

waters through the use of regional treatment 11 

controls, located adjacent to our beaches.  These 12 

Regional BMPs need to be part of our toolbox. 13 

  It’s ironic that a number of the State 14 

Water Resource Control Board-approved, successful 15 

projects, are not in jeopardy with the FETD 16 

language.  There is no grandfathering for existing 17 

systems. 18 

  Thank you very much for the opportunity to 19 

speak today and I hope you make the right 20 

decisions.  Thank you. 21 

  VICE CHAIR WRIGHT:  Mayor Bishop, I thank 22 

you for your brevity.  And I appreciate your 23 

zeroing in on that issue of Regional BMPs. 24 

  MR. BISHOP:  Thank you. 25 
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  VICE CHAIR WRIGHT:  So, thank you. 1 

  Mr. Ken Frank. 2 

  MR. FRANK:  My name is Ken Frank.  I’m the 3 

City Manager in Laguna Beach.  Our entire economy 4 

is based on beach tourism, so we are very 5 

aggressive in meeting water quality standards. 6 

  And, in fact, last year we were recognized 7 

by the Natural Resources Defense Council as one of 8 

their beach buddies, for our aggressive efforts.  9 

And we want to continue those efforts. 10 

  And we believe that the way the permit is 11 

written, now, it discourages us from taking some 12 

additional steps for these treatment facilities 13 

that may extract water from the creek.  Where they 14 

extract water from the creek, and put it back in 15 

the creek, or put it back on land to be mixed with 16 

reclaimed water, we want to make sure that we have 17 

those options. 18 

  And so, we do concur with the County’s 19 

comments that we’d like you to be concerned about 20 

that portion of the order and delete those 21 

provisions that we believe would restrict us from 22 

using those methods.  Thank you. 23 

  VICE CHAIR WRIGHT:  Thank you, sir. 24 

  Ken Rosenfield. 25 

0003552



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  84 

  MR. ROSENFIELD:  Ken Rosenfield, Director 1 

of Public Services and City Engineer for the City 2 

of Laguna Hills.  Good morning, Vice Chairman and 3 

Members of the Board. 4 

  I’m here with the explicit approval of the 5 

City Council of the City of Laguna Hills.  And we 6 

have submitted a comment letter to you, which you 7 

should have in your packet, dated January 24th, 8 

2008, consisting of three pages. 9 

  A couple of brief, general comments and 10 

then a couple of specific comments, and I’ll be 11 

done here in about two minutes. 12 

  Overall, I would suggest to you that the 13 

establishment of permit conditions which are not 14 

solidly based on consensus science is premature.  15 

And there are a number of those throughout this 16 

document, that the County has commented on.  And 17 

we, as permittees, have comment upon not only in 18 

this permit, but in the third and second version, 19 

which I addressed this Board on each of those, as 20 

well. 21 

  The low impact development suggests a 22 

backdoor approach to land use control.  And I would 23 

urge you to be cautious about that.  That’s not my 24 

purview in the Engineering Department, that’s 25 
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others in the City.  But I raise it to you, and 1 

suggest to you on a technical basis, that the 2 

ability to use low impact development is solely 3 

based on the soil conditions at the site. 4 

  To get on the engineering side of the 5 

issue, if you have impervious, clay type soils, 6 

which is predominant in much of South Orange 7 

County, you cannot use infiltration in any 8 

effective manner.  You have to do something else.  9 

And the staff will tell you that there are ways to 10 

get waivers or work around it, but if they’re 11 

looking for 100 percent implementation of LID, I 12 

think we have a problem. 13 

  Also, I would echo the comments of the 14 

other agencies, which are in both Regional Boards, 15 

as is the City of Laguna Hills.  I ask this Board 16 

and the Santa Ana Board to resolve that issue.  17 

Granted, City boundary lines don’t necessarily 18 

follow watershed lines, but we should have similar 19 

conditions.   20 

  The San Diego Permit happens to be more 21 

prescriptive, historically, than the Santa Ana 22 

Permit, so we put all of our effort into the San 23 

Diego Permit, and we put less effort into the Santa 24 

Ana Permit, although still making sure that we 25 
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comply.  And that just doesn’t make sense, if we’re 1 

trying to make the world a better place in Southern 2 

Orange County. 3 

  The specific comments that I’ve given to 4 

you, and I would like to point out just two issues 5 

to demonstrate my point that the permit needs to be 6 

flexible. 7 

  Other people have spoken about the 8 

iterative approach and allowing us the ability to 9 

do things that we think will work.  Flexibility is 10 

key to that issue and is contrary to being 11 

prescriptive. 12 

  And one very -- a specific example of 13 

that, in my letter, is Section D(4)(f) of the order 14 

that requires the permittees to “immediately” 15 

eliminate illegal discharges that pose a threat to 16 

the public’s health or environment. 17 

  You and I can agree that immediate 18 

response is important.  That’s not the issue.  The 19 

issue is how do you define immediate and how will a 20 

third party interpret whether our response time of 21 

30 minutes, or an hour, or two hours at 2:00 in the 22 

morning, was immediate or not, as contrasted to in 23 

a timely manner. 24 

  The switch of those words, from immediate 25 
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to in a timely manner, would make that provision 1 

certainly satisfactory to me, and I think we could 2 

live with it. 3 

  And, finally, on the comment of the 4 

business plan, which is really more of the purview 5 

of a City Manager, like Tim Casey, than me, it just 6 

sticks with me that that is totally inappropriate 7 

for the permit to require cities to submit a 8 

business plan.  It is a backdoor approach for this 9 

Board to influence the budget process that the 10 

elected officials are elected to handle in their 11 

cities, and establish the priorities of the 12 

community.  Whether it be policing, fire, roads, 13 

water quality, it all has to be balanced. And the 14 

City’s budget, which is available for all to see as 15 

a public document, is in fact a business plan, and 16 

documentation of our expenditures of water quality 17 

on every annual report.  And we are proud of our 18 

efforts and think we do a good job on that issue.  19 

And would ask you to strike the business plan 20 

requirement.  Thank you very much. 21 

  BOARD MEMBER RAYFIELD:  Thank you, sir.  22 

Just a quick question.  In your letter, you bring 23 

up the issue of mobile businesses.  And in the 24 

instance you don’t have a business license, did you 25 
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suggest, or do you have any suggestions for the 1 

staff how to address the mobile business issue? 2 

  MR. ROSENFIELD:  I don’t mean to be trite 3 

about it, but mobile businesses are mobile.  And my 4 

staff is mobile.  And they’re not chasing down 5 

every street looking for somebody that just turned 6 

the corner. 7 

  Many mobile businesses pull into a private 8 

business, and pull behind a building -- 9 

  BOARD MEMBER RAYFIELD:  I know how -- we 10 

were just trying to figure out how to address it. 11 

  MR. ROSENFIELD:  And I don’t know how to 12 

address that issue. 13 

  BOARD MEMBER RAYFIELD:  Okay, I 14 

understand.  Thank you. 15 

  MR. ROSENFIELD:  It creates one of those 16 

conditions where we could be violation of the 17 

permit, upon issuance of the permit.  Very 18 

difficult to deal with.  Thank you. 19 

  BOARD MEMBER RAYFIELD:  Thank you. 20 

  Mary Jane Foley. 21 

  MR. FOLEY:  Thank you.  Thank you, Board 22 

Members.  My name is Mary Jane Foley.  And I’m MJF 23 

Consulting, and I do consulting for different 24 

public agencies on issues related to stormwater and 25 
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water quality improvements.  Nobody’s given our 1 

addresses, right, I don’t have to do that?  All 2 

right. 3 

  I want to make a couple -- I understand 4 

the conundrum that you’re in.  For the new Board 5 

Members, I served on this Board from 1982 to 1993, 6 

and then went to the State Water Board.   7 

  When I was on the Board, we did the first 8 

stormwater permit in 1990.  The iterations over the 9 

past years have been a magnificent improvement in 10 

what we started out with. 11 

  When I was on the State Water Board, I was 12 

also the Board Member to do stormwater permits.  I 13 

did the construction permits, the industrial 14 

permits.  And did hear a lot of petitions. 15 

  I have a suggestion on this issue coming 16 

up on the -- let’s get it right.  I’m not even used 17 

to this word, FETDs, the in-stream BMPs, and the 18 

Regional BMPs. 19 

  When I was on the State Water Board, we 20 

had a hearing on sue (phonetic) sumps for the L.A. 21 

Permit.  At that time, we made State precedent that 22 

Regional BMPs were appropriate.  So, you are the 23 

only Region that is including this in your 24 

stormwater permits, to my knowledge.   25 
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  And here’s where I think the confusion is 1 

to the public.  I don’t think this Board has ever 2 

laid the foundation for why you’re doing this.  3 

Usually, you would have a public process.  You 4 

would bring up the issue of what these are.  You 5 

would do a findings and evidence of what is driving 6 

it.  You would have transparency.  You would have 7 

due process and involve the public.  You would vet 8 

it. 9 

  I understand, and I do not criticize your 10 

staff for what they’re trying to do, but we’re in 11 

15 years of experience.  It has been proven that we 12 

can’t solve these things at every source, just like 13 

every house can’t have an NPDES permit. 14 

  I think you need to remove these from this 15 

permit.  Jeremy alluded to the fact that they 16 

should do a general permit for these issues, but 17 

now they’ve folded it in here.  I don’t really 18 

think you have the foundation to have this in here. 19 

I think you should hear this as a separate item.   20 

  Your new strategic plan almost begs you to 21 

do that.  It’s all about why do you think the 22 

Legislature is looking, and there’s a new bill out, 23 

again, on reorganization of the Regional Boards. 24 

  I think the public wants to understand and 25 
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have transparency, scientific merit, due process, 1 

and it would not be wrong to remove this from the 2 

stormwater permit, and have a hearing, a workshop, 3 

or whatever on this. 4 

  So, I suggest it to you because, 5 

especially for you new people, it’s very hard to 6 

know how to deal with this.  I brought this up at 7 

the last hearing.  I do believe that Regional BMPs, 8 

in-stream treatments, and some of these take out, 9 

treat and discharge are absolutely essential in 10 

trying to get to water quality improvements. 11 

  And I don’t think, in any way, it’s your 12 

intention to prohibit them, limit them, or do any 13 

such thing.  14 

  So, my summary is, remove everything that 15 

has to do with that and hear it separately, so you 16 

have the time to understand what it does or does 17 

not do.  And I can’t find your foundation, if there 18 

is one, or you had a meeting.  I don’t know where -19 

- I can’t find it in your record.  20 

  So, anyway, that’s my two cents and thank 21 

you for giving me the opportunity to speak.  And 22 

your staff has tried very hard to do a good permit.  23 

Thank you. 24 

  VICE CHAIR WRIGHT:  Thank you. 25 
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  Jim Fitzpatrick. 1 

  MR. FITZPATRICK:  Members of the Board, my 2 

name is Jim Fitzpatrick.  I have a company called  3 

Pronto Wash.  We are the global leader in eco-4 

friendly, hand car wash and detailing. 5 

  I’m here, today, to speak on page 57 of 6 

the BMP implementation for mobile businesses.  7 

Pronto Wash can get a car clean with one pint of 8 

water. 9 

  Mr. Haas, your coffee mug, about that size 10 

of liquid is all that we need today.  Technology is 11 

available to get a car clean with such little 12 

water. 13 

  When you look at what’s currently being -- 14 

what’s currently out there, I would encourage 15 

continuing to keep this in your permit.  I think 16 

it’s appropriate.  I’m here to encourage you to 17 

take the standards even higher. 18 

  The issue is, when I get down to the City 19 

levels, they don’t know how to interpret this.  20 

They’re currently interpreting it that if the water 21 

discharge doesn’t leave the property, or doesn’t 22 

hit the storm drain, then it’s fine. 23 

  But what happens with all that brake dust, 24 

rail dust, industrial follow, gas, antifreeze 25 
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that’s still left there, that’s evaporating.  And 1 

when the rains come tomorrow, and pick it up, and 2 

take it and dump it into our storm drains. 3 

  So, a reasonable standard would be to have 4 

a wash capture mat that everyone, most of the 5 

detailers have in their truck, the good ones.  6 

Everyone knows that this is coming.  The Down 7 

Under, in Australia, they already have it as the 8 

standard. 9 

  The City of Santa Monica has more bodies 10 

and budgets than anyone, probably, in this room, 11 

already has it in their BMPs, which is not 12 

unreasonable.   13 

  So, I would ask this Board to encourage 14 

and enforce these standards.  They’re not 15 

unreasonable. 16 

  If you don’t, the cities right now, many 17 

of the cities that I deal with, when you go to City 18 

Hall on a Wednesday, they’re hosing down their 19 

fleets right on City property.  How are you going 20 

to get the residents to not wash their cars on 21 

Saturday, at home, if the cities are allowed to 22 

wash their fleet?  The Post Office is allowed to 23 

wash their fleet.  24 

  So, I would encourage you to keep these in 25 
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there.  I would encourage the City and the County 1 

officials that are here today, I would love to 2 

partner and be part of the solution with you.  And 3 

it’s very easy.  In your business process 4 

application, require the mobile detailer to come 5 

and view their rig.  And if they don’t have a 6 

capture mat and if they don’t have a reclamation 7 

system, there’s no way that they can be compliant.  8 

Okay?  That’s going to help them, when they say, I 9 

don’t know how to enforce this.  If you catch it 10 

far enough upstream, you eliminate the need for 11 

code enforcement. 12 

  So, we’re also embarking, at a meeting 13 

later today, with the City of Laguna Niguel, to do 14 

a charter car wash that allows them to do it on 15 

site, and not the buckets and hoses, and be part of 16 

the process -- part of the problem. 17 

  So, thank you very much for your time.  18 

But I would encourage the Board to keep this 19 

process in here.  And if there’s any way to 20 

strengthen that, the good operators out there would 21 

love you to strengthen it so that our competitors 22 

are forced to adhere to the same standards that we 23 

currently employ.  Thanks for your time. 24 

  VICE CHAIR WRIGHT:  Thank you. 25 
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  MR. FITZPATRICK:  You bet. 1 

  VICE CHAIR WRIGHT:  So, you said you 2 

should do it at the start when you do a mobile 3 

business permit? 4 

  MR. FITZPATRICK:  When you come to the 5 

City right now, with $25 in some cities, and a 6 

signature, you’re off and running. 7 

  If they would just ask me to bring my rig 8 

and review it, they would know if I’m compliant to 9 

the standards. 10 

  VICE CHAIR WRIGHT:  That’s the best way to 11 

approach it.   It’s surprising for me to hear a 12 

businessman saying additional procedures for -- 13 

  MR. FITZPATRICK:  And strengthen them.  14 

I’m not only saying -- I’m saying go for it and 15 

make them a little bit more stringent. 16 

  VICE CHAIR WRIGHT:  Okay, Nancy Palmer.  17 

Ms. Palmer, it’s always good to hear from you. 18 

  MS. PALMER:  Hello, again.  Thank you for 19 

listening to me once again. 20 

  My name is Nancy Palmer.  I’m in the 21 

trenches, in the Urban Runoff Program in the City 22 

of Laguna Niguel.   23 

  The FETD example that Jeremy Hass put up 24 

in a photograph, earlier, that was mine.  It was, 25 
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in fact, the first FETD in this region.  It was 1 

installed at the JO3PO2 storm drain outfall, in 2 

specific response to a cleanup and abatement order 3 

placed by this Board.  Not all of you will remember 4 

that. 5 

  The area that J03P02 storm drain served is 6 

an existing development, not subject to LID or to 7 

SUSMP requirements.  So, we had to locate it where 8 

we could.  So, I just want to put that in as a 9 

little preface to my remarks. 10 

  I’m not a lawyer.  I just try to do my 11 

job.  I try to work closely with your staff.  And I 12 

asked them, you know, why are we seeing all these 13 

provisions in this permit that to us, at least, 14 

seem to be deliberately designed to discourage us 15 

from using Regional BMPs and more, specifically, 16 

FETDs.  I don’t even like the name, you know, 17 

FETDS, it’s kind of prejudicial. 18 

  They raised three main issues.  The first 19 

was their fear that FETDs may be substituted for 20 

source control BMP efforts by municipalities.  I 21 

don’t think this concern is justified. 22 

  As a J03P02, FETDs are being deployed 23 

specifically and only to rapidly achieve compliance 24 

with numeric water quality objectives under dry 25 
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weather conditions, for pollutants that are 1 

specifically prioritized enforcement under 303(d), 2 

TMDL, or other enforcement processes. 3 

  In large degree, because no source 4 

controls have been shown to be as rapidly or 5 

reliably effective. 6 

  No city in South Orange County has failed 7 

to implemented source control BMPs and inspection 8 

programs.  We’re all participating actively in 9 

reducing water waste through conservation and 10 

runoff reduction efforts.  It’s in our best 11 

interest to reduce nuisance controls upstream, even 12 

if we do have a FETD.  Because the FETD, then, 13 

could be designed for a smaller capacity, and it’s 14 

cheaper that way. 15 

  We’re also committed to source control 16 

BMPs because we all know that building a FETD big 17 

enough to treat storm flows is completely cost 18 

prohibitive. 19 

  And speaking of costs, the second fear 20 

expressed by your staff was that ongoing operations 21 

and maintenance costs for FETDs tend to be very 22 

high, and that that cost will compete or subtract 23 

from funding for source reduction. 24 

  But I have to point out that tacking on 25 
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unjustified monitoring and up watershed follow-up 1 

requirements for upstream influent pollute 2 

concentrations, for which the FETD -- neither the 3 

FETD or the operating municipality is the source, 4 

or which the FETD is not designed to remove just 5 

makes the operational cost problems even worse. 6 

  The third point raised by the staff is 7 

more or less a legal one, derived from some cases 8 

which I understand are happening on the East Coast, 9 

involving water transfers from one water body to 10 

another, where there is some argument that once we 11 

extract the water we own it.  And, therefore, that 12 

water is going to have to meet all the numeric 13 

water quality objectives before we can discharge 14 

it. 15 

  But that doesn’t really make sense.  We’re 16 

not transferring the water for profit to somewhere 17 

else.  We’re returning it from whence it came.  18 

We’re like the store clerk who picks up the 19 

merchandise to dust it.  We don’t own it until we 20 

walk out of the store with it or break it.  We’re 21 

not acquiring water rights for ourselves. 22 

  As provided under provisions B.1, B.2 and 23 

B.4 of this order, we are diverting stream flow, 24 

treating it and return it, which is an allowed 25 
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exemption.  And we are doing it with recognition of 1 

everyone’s right to clean water to swim in, and the 2 

riparian rights for wildlife, for clean water in 3 

which to thrive.  Thank you. 4 

  VICE CHAIR WRIGHT:  Thank you. 5 

  Brad Fowler, followed by Raymond Heimstra. 6 

  MR. FOWLER:  Good morning.  Thank you.   7 

I’ll try to be brief.  I appreciate the opportunity 8 

to speak with you this morning.  My name is Brad 9 

Fowler.  I’m the Public Works Director for the City 10 

of Dana Point, and pleased to direct the City’s 11 

Water Quality Improvement Program. 12 

  The mayor has asked me to give you a 13 

specific example of the FETD language and how it 14 

might be a problem. 15 

  So, let me give you a little background.  16 

We are proud of the fact that we have had two 17 

beaches in Dana Point removed from the 303(d) list 18 

for bacteria, while under the current permit.  19 

These two beaches are Salt Beach and Monarch Beach. 20 

  Both of these beaches were routinely 21 

posted for bacteria until we installed the Salt 22 

Creek ozone treatment plant at the interface 23 

between Salt Creek and the beach, a so-called FETD. 24 

  Salt Creek dry weather flow, composed of 25 
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groundwater and runoff, is diverted through a trash 1 

separation unit, filters, and an ozone treatment 2 

chamber, where it is cleansed of bacteria and then 3 

returned to the same location at the beach.   4 

  The State Water Resources Board 5 

contributed $4 million to this project through a 6 

Clean Beaches Initiative Grant.  The City 7 

contributed $2 million, and My Ocean  contributed 8 

$150,000, as well. 9 

  We have done extensive monitoring of the 10 

project to verify that in killing bacteria, it is 11 

not adding new pollutants into the receiving 12 

waters.  We have done additional monitoring in 13 

cooperation with Board staff. 14 

  To give you a specific example of how the 15 

language may punish us, as Diane Harkey mentioned, 16 

Salt Creek is 303(d) listed for only one pollutant, 17 

bacteria.  The plant was permitted under  the 18 

current permit, which required specific monitoring 19 

requirements.  The design, monitoring plan, and 20 

quality assurance plan was also approved by the 21 

State Water Resources Board. 22 

  The plant was not designed to remove other 23 

constituents, than bacteria.  Therefore, for other 24 

constituents of concern, besides bacteria, that may 25 
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be present in runoff, to the maximum extent 1 

practicable, or MEP standards in our NPDES permit 2 

apply.  And, so, we continue to address source 3 

controls through outgoing outreach, addressing 4 

over-watering, commercial inspections, et cetera, 5 

to name a few. 6 

  While the Salt Creek -- excuse me.  7 

Finding E.9, in the permit, is stating, “All FETD 8 

discharges will be expected to meet all applicable 9 

water quality standards,” implying that each and 10 

every FETD must be designed as an extended multi-11 

parameter, sequence of processes that removes every 12 

constituent of concern to meet specific constituent 13 

water quality standard. 14 

  No longer would the MEP standard apply to 15 

reduce pollutants to the maximum extent 16 

practicable, but now it would appear that hard, 17 

numeric effluent numbers would need to be met for 18 

everything. So, the standard has changed that we 19 

need to meet.  This is based on actual language in 20 

the permit. 21 

  While the Salt Creek Treatment Plant 22 

effectively removes bacteria, as well as gross 23 

debris and fine particulates, it may not remove 24 

dissolved constituents.  Removal of salts, 25 
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phosphorous, dissolved metals, et cetera, which 1 

can, by the way, naturally occur in South Orange 2 

County at levels exceeding water quality 3 

objectives, and none of which are reliably reduced 4 

by other, alternative natural processes. 5 

  Each would require a different and 6 

expensive set of space and energy-consuming 7 

technical processes.   8 

  Mr. Anderson asked if we could all operate 9 

the Salt Creek Treatment Plant and the staff said,  10 

yes.  But, perhaps with this explanation, you can 11 

see that we would have added requirements to meet 12 

standards placed on top of us, just to continue to 13 

operate the plant. 14 

  This is an unreasonable and unrealistic 15 

requirement, we believe, where constituents are 16 

naturally occurring, such as phosphorous or 17 

manganese, for example, or where resources at a 18 

given FETD site, such as (indiscernible) space, 19 

energies of law, and funding or technology and 20 

feasibility are constrained or for constituents 21 

where source control is not really even 22 

(indiscernible) -- or for which there is no 23 

differential treatment that can achieve water 24 

quality objectives, not cost prohibitive.  For 25 
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example, (indiscernible) -- 1 

  The consequence of requiring all FETDs to 2 

treat everything to all water quality standards 3 

would be to make FETDS effectively impractical.  4 

They’re not prohibited, as Bruce mentioned, but we 5 

don’t think we’re able to meet these new 6 

requirements. 7 

  And I have some things for quality 8 

(indiscernible) -- 9 

  VICE CHAIR WRIGHT:  Thank you.   10 

  MR. FOWLER:  We believe FETDs divert 11 

stream flow for the purpose of removing selective 12 

pollutants of concern.  We just got these response 13 

to comments -- 14 

  (Audio technical interruption) 15 

  MR. HEIMSTRA:?  The second quote that I 16 

would say, again, from the response to comments, is 17 

that “Discharges from FETD means are point source 18 

discharges.”  We disagree.  It’s not a point 19 

source, it’s a point reduction. 20 

  I would add that we have language that we 21 

could still, I believe, meet your requirements and 22 

those that are concerns of staff, such as erosion 23 

control and FETDs, and some monitoring 24 

requirements, and looking at making sure that the 25 

0003572



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  104 

plant doesn’t introduce other pollutants through 1 

the treatment process.  And we can provide that 2 

language to you, (indiscernible) -- if you would so 3 

like.  And, in fact, I’ll go here and ask that it 4 

be put into the record. 5 

  I would add that although your staff 6 

indicate that they would not take advantage of the 7 

language to require a new treatment through mid-8 

stream, where it’s (indiscernible) -- in the 9 

regional treatment, we are seeing increased third-10 

party lawsuits that remove that discretion to the 11 

potential disadvantage of both the Board and the 12 

copermittees. 13 

    Furthermore, staffing changes can result 14 

in alternative interpretations or enforcement 15 

practices, further leaving the Board open to 16 

administrative and civil complaints to the Board, 17 

or through judicial action by third parties. 18 

  That said, lastly, we would like to say 19 

that we have very much enjoyed our working 20 

relationship with Jeremy Haas on the current 21 

permit.  And are sorry to see him move on as he 22 

pursues his career path within the Regional Board.   23 

Thank you very much. 24 

  VICE CHAIR WRIGHT:  Thank you very much.   25 
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  Any questions?  Mr. King? 1 

  BOARD MEMBER KING:  Well, following up, 2 

but it’s not a question for you, it’s a question 3 

for counsel.  This specific issue begs the 4 

question, these FETDs, as they’ve been defined 5 

here, is this a point source discharge or not? 6 

  MS. GEORGE:  I think likely most would be, 7 

but it would depend on the specific characteristics 8 

of each one. 9 

  BOARD MEMBER KING:  And how can we have a 10 

legal foundation for monitoring out of a point 11 

source discharge, without monitoring for all 12 

different pollutants? 13 

  UNIDENTIFIED SPEAKER:  That point is 14 

specifically why we are trying to keep these 15 

treatment facilities in the context of the 16 

stormwater  permit.  Because the requirement for 17 

stormwater treatment is to reduce pollutants to the 18 

maximum extent practicable. 19 

  I would like to highlight, on your agenda, 20 

Item 5.  If you would look at that, please, Board 21 

Members? 22 

  For the audience, that is an NPDES permit 23 

reissuance, which is an NPDES permit for discharges 24 

of groundwater extraction, wastewaters to -- 25 
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discharges to surface waters within the San Diego 1 

Region. 2 

  For many years, if you extract 3 

groundwater, for example de-watering at a 4 

construction site, and you discharge it into one of 5 

your MS4s, by this permit you must meet all water 6 

quality requirements, with numeric effluent  7 

limits.  That is the standard for discharges to 8 

surface waters of the State, and that is what we 9 

regulate with NPDES permits. 10 

  With stormwater permits, there’s a 11 

different standard.  It doesn’t have numeric 12 

limits, it has best management practices, as has 13 

been pointed out by many speakers.  And what we 14 

have been doing on staff, and this Board, by 15 

adopting stormwater permits, is allowing the 16 

discharge to surface waters of treated effluent.  17 

And, yes, you do own it when you pump it out of the 18 

creek and put it into your facilities, and then 19 

discharge it.   20 

  And at Monarch Beach, for example, and 21 

Salt Creek, there may be pollutants in there that 22 

don’t meet water quality standards.  And by 23 

including that discharge as being regulated by the 24 

permit that’s before you today, we essentially have 25 
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been looking the other way. 1 

  And we’re trying to facilitate continued 2 

regulation of those discharges.  It is very 3 

difficult, because of the requirement which is the 4 

standard in this other agenda item for regulation 5 

of discharges to surface waters, with NPDES 6 

permits.  So, hopefully, that clarifies the point. 7 

  VICE CHAIR WRIGHT:  Thank you.  Folks, 8 

Board Members, it looks like we have another half-9 

hour, 45 minutes of presentations, followed by 10 

extensive discussion, I assume. 11 

  I don’t know how you feel about it, but I 12 

suggest that we take a break for lunch at this 13 

point.  And, unless you’re willing to sit here for 14 

another -- I think we better take a break.  I’m 15 

starting to get a little fuzzy in my brain and I 16 

want to make sure I understand FETDs very clearly. 17 

  So, we will break for lunch and be back 18 

here at one o’clock.   19 

  (Off the record for Closed Session and 20 

lunch at 12:10 p.m.) 21 

  (The meeting reconvened at 1:05 p.m.) 22 

Item 7 - Continued 23 

  VICE CHAIR WRIGHT:  There’s more speakers 24 

than I thought, so I’ve shuffled these a little 25 
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bit.  Michael Beanan, are you here?  Okay.  Oh, 1 

you’re reading this into the record for Penny Elia 2 

(phonetic). 3 

  MR. BEANAN:  Yes. 4 

  VICE CHAIR WRIGHT:  Okay.  Elia. 5 

  MR. BEANAN:  Yeah, I think she made a 6 

request. 7 

  VICE CHAIR WRIGHT:  Yes, she did. 8 

  MR. BEANAN:  Thank you.  She had to go 9 

back to work.  So is this -- yeah, this is working.  10 

Thank you. 11 

  Michael Beanan, South Laguna Civic 12 

Association.  If I may, just read into the record 13 

just two paragraphs, or three paragraphs from the 14 

Sierra Club. 15 

  “The Sierra Club is dedicated to the 16 

preservation of California’s unique, semi-arid 17 

ecology of canyons, creeks and coastal habitats.  18 

The proposed tentative order, unfortunately, 19 

appears to continue the practice of discharging 20 

untreated wastewater, as urban runoff, directly 21 

into Aliso Creek.  An absence of strict, numerical 22 

flow rate reduction measures to restore the creek 23 

to approximate natural conditions, and immediate, 24 

time-certain deadlines, with punitive enforcement 25 
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schedules suggest the same watershed mismanagement 1 

characteristic of the past 20 years. 2 

  All environmental settings are water 3 

dependent.  South Orange’s County semi-arid habitat 4 

requires only minimal dry season flows.  Due to 5 

poorly engineered hydrologic plans, accompanying 6 

development projects in Aliso Viejo and Laguna 7 

Niguel, coupled with artificially subsidized 8 

imported water supplies, Aliso Creek’s weather 9 

flows have increased from a trickled quantity, as 10 

noted in a 1972 Boyle Engineering (phonetic) 11 

report, to a level of 5 million gallons. 12 

  The waste of this amount of imported water 13 

during our protracted drought condition demands 14 

prompt regulatory action.  Moreover, the impact to 15 

native flora and fauna, estuarine, tide pool and 16 

sea life of these urban runoff flows to coastal 17 

receiving waters is giving no consideration for 18 

protection, mitigation, and restoration in the 19 

proposed permit. 20 

  There are no apparent directives or 21 

enforcement actions to provide immediate protection 22 

of coastal receiving waters and guard against the 23 

known public health and safety hazards associated 24 

with dry weather, urban runoff. 25 
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  Recommended action.  The deteriorated 1 

condition of the Aliso Creek watershed from 2 

previous, inefficient MS4 permits requires 3 

reissuance of a revised tentative order to require 4 

numerical flow rate reduction targets, and 5 

enforcement time tables with punitive measures for 6 

noncompliance. 7 

  And number two, direct the City of Laguna 8 

Beach, County of Orange, and SAQWA (phonetic) to 9 

diligently patrol Aliso Beach for instances of 10 

unpermitted breaching of the natural beach sand 11 

berm and cite for violations.  12 

  Thank you for your many efforts to enforce 13 

measures to significantly improve the quality of 14 

California.  Penny Elia, Sierra Club.” 15 

  Thank you. 16 

  VICE CHAIR WRIGHT:  And you also have your 17 

comments? 18 

  MR. BEANAN:  Yes, and I’ll try and make 19 

mine brief. 20 

  VICE CHAIR WRIGHT:  Separate comments? 21 

  MR. BEANAN:  Yes.  Michael Beanan, South 22 

Laguna Civic Association. 23 

  We realize efforts by the Regional Board, 24 

copermittees and environmental groups have failed 25 
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to educate and motivate meaningful actions, with 1 

measurable reductions in flow rates. 2 

  Although we share the Board and staff 3 

dedication to end point sources, we are not aware 4 

of any watershed achieving actual flow reductions 5 

with point source controls, only. 6 

  Until inland cities achieve zero dry 7 

weather MS4 discharges, we need immediate time to -8 

- 9 

  VICE CHAIR WRIGHT:  Could you read just a 10 

little more slowly?  Our court reporter is having a 11 

hard time keeping up with you. 12 

  MR. BEANAN:  Okay.  Pardon me? 13 

  VICE CHAIR WRIGHT:  That’s it. 14 

  MR. BEANAN:  Okay.  Until inland cities 15 

achieve zero dry weather MS4 discharges, we need 16 

immediate, time-specific interventions. 17 

  Establishing enforcement parameters solely 18 

on water quality constituents overlooks the role of 19 

non-native, imported water as urban runoff to 20 

transport contaminants that pollute the creek and 21 

coastal receiving waters. 22 

  Water quantity appears to be the driving 23 

force behind water quality pollution in the region.  24 

In fact, relying upon bacterial concentrations for 25 
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water quality can be best achieved through 1 

dilution, by increasing urban runoff flows. 2 

  When Regional Water Quality Boards were 3 

formed, no one contemplated the enormous waste of 4 

imported water by inland cities to pollute Aliso 5 

Woods Canyon Regional Park, Aliso Beach, and the 6 

coastal receiving waters of Laguna Beach and Dana 7 

Point. 8 

  We need concise targets at MS4 outlets, 9 

similar to highway speed limits, to determine 10 

actual reductions and support enforcement actions. 11 

  Research by the University of California, 12 

and others, concludes urban runoff is responsible 13 

for feeding prolonged, destructive algae blooms 14 

along the Southern California bite. 15 

  Part of our comments, by the way, are from 16 

our unique position as a coastal community, and 17 

from my experience spending at least one day a week 18 

in the ocean. 19 

  In conveying inland sources of fertilizer, 20 

and phosphate nutrients, dry weather urban runoff, 21 

estimated at 6 million gallons per day in the Aliso 22 

watershed, alone, is causing increased outbreaks of 23 

domoic acid poisoning and deaths among sea mammals 24 

in Laguna Beach.   25 
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  The San Diego Regional Water Quality 1 

Control Board fails to take into consideration 2 

impacts of uncontrolled, dry season urban runoff, 3 

and the health and the welfare of the coastal 4 

receiving waters.  In spite of repeated requests, 5 

the Board and copermittees do not incorporate the 6 

urban runoff ocean plume into the watershed mapping 7 

procedure, rendering decision making ineffective, 8 

and monitoring activities scientifically 9 

incomplete. 10 

  The Aliso coastal receiving waters suffers 11 

over 1.5 billion gallons a year of dry weather 12 

urban runoff.  Combined with 20 million gallons a 13 

day, or 7 billion gallons a year of sewage outfall, 14 

only a mile and a half offshore. 15 

  The previous actions by the Board, along 16 

with the staff, and the City/County history of an 17 

ineffective action towards the residents and 18 

visitors of Laguna Beach, have the cumulative 19 

effect of giving second class status to the 20 

physical health and safety needs of the public in 21 

the Aliso watershed. 22 

  Thus, any action by the Regional Board to 23 

approve the existing MS4 storm drain system is to 24 

knowingly convey dry weather urban runoff flows, 25 
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and is discriminatory and violates the State of 1 

California’s definition of environmental justice. 2 

  The general regulations, requirements and 3 

studies pertaining to the Aliso Creek watershed, 4 

and associated MS4 storm drain system, are clearly 5 

not effective in controlling water pollution, or 6 

the effects of artificially elevated flow rates 7 

during the area’s annual 10-month dry season. 8 

  More than 20 years and $20 million 9 

dedicated to achieve compliance in a relatively 10 

small, compact, 34-square mile residential 11 

development watershed is an enormous investment 12 

and, ultimately, waste of taxpayer revenues. 13 

  The failure to achieve compliance 14 

represents a lost opportunity to demonstrate 15 

effective interventions. 16 

  The fact that copermittees feel they are 17 

successful is troublesome to those of us that are 18 

in the ocean.  Despite the failed efforts of the 19 

two decades, the fact remains numerous State laws 20 

are being violated for allowing the discharge of 21 

dry weather flows to continue to pollute the 22 

receiving waters of Aliso Creek and the Pacific 23 

Ocean. 24 

  The South Laguna Civic Association 25 
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appreciates the efforts of the San Diego Regional 1 

Water Quality Control Board to consider the 2 

enormous impacts of uncontrolled dry weather urban 3 

runoff pollution before approving a generally 4 

effective storm drain permit for the Aliso 5 

watershed. 6 

  Thank you very much. 7 

  VICE CHAIR WRIGHT:  Thank you. 8 

  Mark Grey? 9 

  MR. GREY:  Good afternoon, Mr. Wright and 10 

Members of the Board.  Mark Grey, Director of 11 

Environmental Affairs for the Building Industry 12 

Association of Southern California.  And I serve as 13 

the Technical Director for the Construction 14 

Industry Coalition on Water Quality.  I will be 15 

brief, today. 16 

  The first off, we’re grateful for the 17 

communication that’s been fostered, certainly, our 18 

two -- my organizations, that I represent, and 19 

staff at the Regional Board, Jeremy Haas, in 20 

particular. 21 

  We’ve seen a number of revisions -- 22 

apologize for the voice, a cold -- revisions that 23 

have been made over the past year in the MS4 24 

permit.  And we’ve seen it make a lot of headway.  25 
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We’re one of the principal stakeholders working 1 

with the permittee in Orange County, and the 2 

copermittees.  So, we’re pleased with the progress 3 

that have been made. 4 

  I have two focal areas I want to cover 5 

today, where we’re not completely satisfied with 6 

the response to comments. 7 

  Number one, concerning hydro modification 8 

control waiver provisions, we feel that the 9 

response to comments, and the draft as written, 10 

didn’t expressly consider metrics, other than total 11 

impervious coverage.  Which is just one metric in 12 

the toolbox, so to speak, in determining the effect 13 

of hydro modification.  But should recognize other 14 

potential metrics that are out there. 15 

  And I’ve spoken with Jeremy.  We’ve had a 16 

number of dialogues.  These are not perfected 17 

methods, but there’s a number of methods out there, 18 

or degrees, or metrics, and the like that should be 19 

included in an analysis of when waivers are 20 

appropriate. 21 

  And I’ll read, ever so briefly, just, I 22 

think, a really importance sentence from our 23 

comment letter, on page 14 of 19 pages. 24 

  “Instead of using total impervious 25 
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coverage, the Board should incorporate waiver 1 

language that defines effective impervious 2 

coverage.  For example, recognizing that impervious 3 

coverage can be rendered effectively pervious 4 

through disconnect and engineering.” 5 

  This is some technical minutia, Board 6 

Members, but it’s really important in providing the 7 

flexibility that’s needed to address hydro 8 

modification control waivers. 9 

  And the second thing I wanted to address 10 

today is just about the -- again, we continue to be 11 

concerned about the mandate for copermittees to 12 

require the use of advanced sediment treatment 13 

systems at construction sites.  And this is a 14 

mandate, subject to a list of factors. 15 

  Now, we were pleased that some factors, 16 

which would have -- which would move one towards 17 

potentially not using advanced sediment treatment 18 

system, like the toxicity of the discharge.  19 

Understanding that the discharge can be toxic to 20 

certain aquatic organisms that, in the hierarchy of 21 

criteria for using ATS, that you might be trying to 22 

protect because you’re protecting a 303(d) listed 23 

water body for sediment, or maybe you’ve got 24 

aquatic resources you’re trying to protect.  Maybe 25 
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you’re developing next to or adjacent to an 1 

ecologically sensitive area, they may advocate 2 

against using that. 3 

  I’ll finish really quickly.  So ,we’re 4 

happy that that was included. 5 

  But I want to point out that the Regional 6 

Board is taking, and you’re doing this in San 7 

Diego, and I think we’re -- with our San Diego 8 

Chapter, and working with some of the copermittees, 9 

a hierarchy of when it’s appropriate to be used.  10 

But I just want to point out, again, we’re all 11 

about consistency.  And the approach that you’re 12 

taking is inconsistency with that of the State 13 

Water Resources Control Board in the modifications 14 

that we expect to see in the general construction 15 

permit. 16 

  And the response to comments touched on 17 

some of the -- I know, maybe Jeremy wrote that, or 18 

some of your staff, about that the permit’s not 19 

going to be released, we don’t know if there’s 20 

going to be ATS provisions.  I don’t agree with 21 

that.  We know there’s going to be ATS provisions 22 

in the general construction permit and it’s going 23 

to provide real definitive criteria for when you 24 

will be using it. 25 
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  So, I’d just urge you that for the 1 

building community’s sake, for the construction 2 

contractors who have to implement these systems, of 3 

being consistent across the State and when it’s 4 

appropriate to use them, and using similar factors. 5 

  Thank you very much, I appreciate the 6 

opportunity to address you today. 7 

  VICE CHAIR WRIGHT:  Thank you very much 8 

for your focused comments. 9 

  UNIDENTIFIED SPEAKER:  Just a quick 10 

question, Mr. Grey.  Last August, or later, a 11 

letter dated August, you had submitted with 12 

previous comments, a letter from GeoCentic 13 

(phonetic), with specific recommendations.  I know 14 

some of those weren’t adopted.  Are you still 15 

recommending those or -- 16 

  MR. GREY:  Yeah, we’d like to see that.  I 17 

mean, yeah, that’s been our thinking all along.  We 18 

didn’t see that evolution in this next round.  I 19 

mean, as I pointed out, I am happy that you’re now 20 

considering that some of the discharges could be 21 

toxic to the very organisms that you’re trying to 22 

protect, and that that’s included in the analysis. 23 

  We also believe that enhanced BMPs, or a 24 

broader suite of BMPs that you use at a 25 
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construction site perhaps could achieve the same 1 

level of discharge that ATS could do.  And I 2 

especially, and I failed to mention in my remarks, 3 

considering natural background loads.  Which is 4 

another very important consideration when 5 

determining whether or not to use advanced sediment 6 

treatment is understanding what the range of 7 

variability is in the concentration of sediment 8 

that is contained in that stream system you’re 9 

discharging to. 10 

  So, yes, we’re still -- I mean, that is 11 

our approach.  And we’ve been advocating that 12 

approach at the State level.  Some of those 13 

elements aren’t in the permit.  We’re, obviously, 14 

disappointed.  But we’ve made some headway working 15 

with staff and I’m pleased with that. 16 

  VICE CHAIR WRIGHT:  Okay.  Mr. Raymond 17 

Heimstra. 18 

  MR. HEIMSTRA:  Good afternoon.  My name’s 19 

Raymond Heimstra and I’m the Associate Director for 20 

Orange County Coastkeeper.  I’m here to elaborate 21 

on our letter we submitted in support of the NRDC’s 22 

position, on the low impact designed portion of the 23 

permit. 24 

  Overall, we feel that the permit does not 25 
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have significant enough language to assure that low 1 

impact design principles will be implemented to a 2 

level that will protect water quality. 3 

  Clear and present standards are necessary 4 

in the permit.  At the least, the permit should 5 

require a three-percent maximum impervious area in 6 

priority developments, no increase in runoff, and 7 

maximum use of low impact design principles to 8 

promote infiltration. 9 

  The current language allows the permittees 10 

three years to develop objectives.  We feel that 11 

this is too long.  Low impact design principles are 12 

not new. 13 

  And as Jeremy said it earlier, they’ve 14 

been required in previous permits.  So, we feel 15 

that by putting in any language in this permit, we 16 

can just speed the process along towards actually 17 

implementing low impact design. 18 

  VICE CHAIR WRIGHT:  Thank you for your 19 

brevity. 20 

  UNIDENTIFIED SPEAKER:  Just a quick 21 

question. 22 

  VICE CHAIR WRIGHT:  You have a question. 23 

  UNIDENTIFIED SPEAKER:  We’re getting a lot 24 

of requests for consistency and it seemed like 25 
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other permits that have been adopted, adopted a 1 

five-percent threshold, for lack of a better term.   2 

  MR. HEIMSTRA:  I would like that.  I’ll 3 

take five percent. 4 

  UNIDENTIFIED SPEAKER:  Okay, thanks. 5 

  VICE CHAIR WRIGHT:  Rick Wilson. 6 

  MR. WILSON:  Good afternoon, Board 7 

Members.  Rick Wilson, Surfrider Foundation. 8 

  About three hours ago Jimmy Smith gave a 9 

lot of my presentation, so that will make this 10 

shorter. 11 

  He reiterated the, literally, years of 12 

work that the staff, Jeremy Haas, and others on the 13 

staff, have put towards putting together this 14 

permit.  Working with both the permittees on the 15 

one hand, and the environmental community on the 16 

other, to craft a balanced permit.  We think 17 

they’ve done a very commendable job and that the 18 

permit should be adopted as it is written, with the 19 

errata and addendum dated today. 20 

  A couple of comments on FETDs.  There’s 21 

been a lot of discussion about that.  We don’t 22 

necessarily see undue restrictions on the use of 23 

FETDs or, certainly, not their prohibition in the 24 

existing permit. 25 
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  I don’t think it’s unreasonable at all to 1 

require NPDES permits for those types of 2 

facilities.  Mr. Robertus talked about the fact 3 

that they’re required for dewatering.  If they’re 4 

required for dewatering, I don’t see why they 5 

shouldn’t be required for this type of operation. 6 

  Monitoring, monitoring to find out what’s 7 

in the discharge of the FETD.  Again, I don’t see 8 

why that’s unreasonable.  If a pollutant is in the 9 

FETD discharge, that’s caused by the FETD, it 10 

certainly should be the responsibility of that 11 

operation and the operators to take care of that. 12 

  If it’s coming from the influent, then 13 

further investigation to find out where it is 14 

coming from, and what to do about it, is 15 

appropriate.  Again, we don’t see anything 16 

unreasonable about that. 17 

  Again, we urge you to adopt this permit.  18 

We think, certainly, in particular in the context 19 

of the TMDL, the bacteria TMDLs that have been 20 

adopted, and other programs in the County that are 21 

maybe not part of the Regional Board’s purview, but 22 

the other water conservation, water recycling 23 

projects that are part of the South Orange County 24 

Integrated Water Plan.  This permit makes sense in 25 
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that it ultimately is, as Michael Beanan alluded 1 

to, we’re going to make progress on water quality 2 

by reducing water quantity.  Thank you. 3 

  VICE CHAIR WRIGHT:  Thank you. 4 

  Dr. Cindy Lin. 5 

  DR. LIN:  Good afternoon, Mr. Chairman, 6 

Members of the Board.  My name is Cindy Lin and I 7 

represent the U.S. Environmental Protection Agency. 8 

Thank you for giving me the opportunity to speak 9 

today. 10 

  And I’ll try to make it as brief as I can, 11 

but I’ve gotten more and more comments as we go 12 

through the day. 13 

  At this point, we do not support the 14 

issuance of the MS4 permit as it is currently 15 

drafted, and recommend that EPA work with Regional 16 

Board staff to ensure it is consistent with the 17 

specificity and direction taken elsewhere in 18 

Regional Board 9, such as the San Diego Permit, 19 

which is clear and more specific.  And the emerging 20 

permit in Southern California, such as the Ventura 21 

County MS4 permit. 22 

  In this particular situation, this MS4 23 

permit, before us, is more akin to those of ten 24 

years ago, where the permittee will return a year 25 
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hence to implement some future program without 1 

further Board review.  As our many audits of MS4 2 

permit implementation have shown, there is an 3 

imperative for the permits to be clear about the 4 

control measures, per the various Court of Appeals 5 

decisions, for the permit conditions to be clear at 6 

the time of permit adoption. 7 

  And now, in 2008, for us to address 8 

specific requirements for hydrology and LID in 9 

Southern California setting, which will experience 10 

a great deal of new development, unlike the 11 

retrofit approach in more urban and MS4 permits. 12 

  I also want to comment a little bit about 13 

the unfunded mandates.  We know that commenters 14 

continue to argue that many of the permit 15 

requirements are unfunded mandates because they 16 

allegedly go beyond EPA requirements for maximum 17 

and extent practicable.  We disagree.  We believe 18 

you can find a basis for all the requirements in 19 

the EPA storm water regulations.  And, therefore, 20 

the requirements are not unfunded mandates. 21 

  For example, permittees argue that 22 

requirements, such as inspections for industrial 23 

and commercial facilities, and new development 24 

requirements are excessive and go beyond NEP 25 
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(phonetic).  But the EPA regulations specifically 1 

include requirements for programs to control runoff 2 

from commercial areas, industrial areas and new 3 

developments. 4 

  We encourage detailed requirements in 5 

permits to clarify NEP and improve the 6 

enforceability of permits.   7 

  I also wanted to comment on Mr. Tim 8 

Carlstedt’s comments, earlier, about some of the 9 

Federal regulations that EPA has.  The Federal 10 

regulations does require controls to reduce the 11 

discharge of pollutants to the maximum extent 12 

practicable.  And we would focus on the words 13 

“maximum extent.”  The bar has been raised in 14 

recent years and we can no longer go with having 15 

the type of flexibility we’ve been seeing.  We need 16 

to have more specific language, and performance 17 

outcomes, and measures. 18 

  I also want to quote the 9th Circuit 19 

statement, in 2005, that addressed this particular 20 

issue.  It says that, “The Stormwater Management 21 

Plan, which contains substantive information about 22 

how the operator of a small MS4 will reduce 23 

discharge to the maximum extent practicable is an 24 

inherent part of the stormwater permit.” 25 
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  In addition, the Director of Water 1 

Division, Alexis Strauss (phonetic), has recently 2 

indicated, in a number of settings, “The 3 

performance standards and MS4 permits are 4 

critically important.” 5 

  The State Board has also agreed to such 6 

requirements, stating that, “The addition of 7 

measurable standards for design of the BMPs 8 

provides additional guidance to developers and 9 

establishes a clear target for development of the 10 

BMPs.” 11 

  Overall, EPA would like to see more 12 

specificity and emphasis on LID design and 13 

activities, and include more specific performance 14 

criterion, especially for a fourth generation 15 

permit, before us. 16 

  I am happy to hear that stormwater 17 

copermittees are thinking of these types of 18 

solutions, but we don’t believe that EPA is going 19 

to restrict innovative solutions in the future.  We 20 

don’t see that having requirements that having 21 

innovative solutions are mutually exclusive.  We 22 

understand this has been a very long road for your 23 

Board and staff, and the copermittees, and other 24 

stakeholders, and we recognize the hard-working 25 
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efforts of your staff in producing numerous drafts 1 

and revisions.  And we appreciate having worked 2 

with the Board staff to date. 3 

  However, we feel that a management level 4 

discussion of consistent level requirements across 5 

the board, and ideally across all Southern 6 

California Boards, is the most prudent next step. 7 

And while EPA has been urging prompt permit re-8 

adoption across all Regional Boards, we would like 9 

to support a clearer and more effective version of 10 

the effort before the Board. 11 

  In summary, we strongly recommend that the 12 

Board delay adoption for a short time, until 13 

critical recommendations that EPA has provided is 14 

included.  EPA is committed to working with your 15 

staff to ensure a successful outcome.  Thank you. 16 

  VICE CHAIR WRIGHT:  Anybody have 17 

questions? 18 

  BOARD MEMBER KING:  In your letter to us, 19 

I  noticed that the Ventura County permit is in 20 

draft stage? 21 

  MS. LIN:  It is draft, that’s correct, 22 

sir.  It will come in the next few months. 23 

  BOARD MEMBER KING:  So -- 24 

  MS. LIN:  Correct.  And I did make some 25 
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return -- (indiscernible) -- with the copermittees, 1 

and we’ve already decided our decision for the 2 

(indiscernible) -- hydro modification issue --3 

(indiscernible) -- 4 

  BOARD MEMBER KING:  I’m perplexed because 5 

I still don’t know how much of the Ventura permit 6 

hasn’t been adopted since (indiscernible) -- 7 

  MS. LIN:  Well, I guess what we’re trying 8 

to say is that that permit is about to come out.  9 

And we’re seeing a trend in all stormwater permits.  10 

And what we’d like to see is a movement towards 11 

more specific requirements (indiscernible) -- so we 12 

understand that permit is not yet final, it has not 13 

been adopted, yet (indiscernible) -- that we want  14 

to make sure those are vetted, not just with EPA, 15 

but with some of your other stakeholders to ensure 16 

that we’re on the same page. 17 

  We do understand that  this might be a 18 

little bit new from EPA, but what we’re seeing 19 

across the nation, and in California, specifically, 20 

is this movement towards green infrastructure, more 21 

emphasis on LID.  And, so, we want to make sure 22 

that we’re meeting this maximum extent practicable 23 

throughout and make sure that’s consistent. 24 

  BOARD MEMBER KING:  So, the changes that 25 
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you would suggest aren’t anything that you could 1 

write up and propose today, that we could consider 2 

as provided to adopt? 3 

  MS. LIN:  No.  We’re close.  We’re very 4 

close, but we just started talking with your staff. 5 

  VICE CHAIR WRIGHT:  Mr. Rayfield? 6 

  BOARD MEMBER RAYFIELD:  Just a follow up 7 

to Mr. King’s question.  If I understood your 8 

comments correctly, and what’s in your e-mail, the 9 

primary areas of concern are LID and EIA? 10 

  MS. LIN:  Yes. 11 

  BOARD MEMBER RAYFIELD:  Okay, thank you. 12 

  MS. LIN:  And the hydro modification. 13 

  BOARD MEMBER RAYFIELD:  And, pardon? 14 

  MS. LIN:  And the hydro modification, 15 

also. 16 

  BOARD MEMBER RAYFIELD:  And the hydro 17 

modification. 18 

  MS. LIN:  And those are actually two 19 

examples.  Let me just make, maybe, a general 20 

comment.  Is that those are two examples of where 21 

we can see more specific language.  That’s not to 22 

say that you wouldn’t have others. 23 

  It also comes on the fact that your San 24 

Diego Permit is a bit different than this.  It has 25 
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more specific performance measures and criterion, 1 

so it’s hard for us to move forward with a permit 2 

that doesn’t at least your other permit. 3 

  BOARD MEMBER RAYFIELD:  Yeah, one of the 4 

differences between this permit and the San Diego 5 

permit is this one requires a business plan.  Would 6 

you concur with dropping, according to Tim’s 7 

request, dropping the business plan part? 8 

  MS. LIN:  I don’t know that I can speak to 9 

that at this point. 10 

  UNIDENTIFIED SPEAKER:  When did you first 11 

submit comments on this document, suggesting areas 12 

that need to be revised? 13 

  MS. LIN:  The first comments, submitted by 14 

our Permits Office, was, let’s see, a few months -- 15 

  UNIDENTIFIED SPEAKER:  The specific issues 16 

-- the specific issues that you think we would need 17 

to tighten it up and make it more specific, do you 18 

know when it was -- 19 

  MS. LIN:  It was brought up in the earlier 20 

-- I believe you’re looking at an e-mail that’s 21 

probably in January.  Our Permits Office also make 22 

comments prior to that, last year.  So, I don’t 23 

know the date for that particular one, I’m sorry. 24 

  VICE CHAIR WRIGHT:  Okay, any other 25 
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questions? 1 

  Thank you very much. 2 

  MS. LIN:  Thank you. 3 

  VICE CHAIR WRIGHT:  Michelle Mehta.  I 4 

don’t know if I pronounced that correctly.  You’re 5 

asking for 15 minutes.  I’m  not inclined to give 6 

you that much time, but if you could stay under 15 7 

minutes then -- 8 

  MS. MEHTA:  Yeah, I have a presentation 9 

prepared, so I’ll go through it as fast as I can. 10 

  VICE CHAIR WRIGHT:  Well, we do have -- 11 

  MS. MEHTA:  Feel free to -- 12 

  VICE CHAIR WRIGHT:  Yeah, I don’t want you 13 

going so fast that our -- 14 

  MS. MEHTA:  Right.  Feel free to stop me 15 

from going too fast. 16 

  VICE CHAIR WRIGHT:  Okay.  So, you’ve 17 

timed it at 15, have you? 18 

  MS. MEHTA:  Okay. 19 

  VICE CHAIR WRIGHT:  You timed it at 15? 20 

  MS. MEHTA:  Yeah, this should be 15 21 

minutes or less, yes. 22 

  VICE CHAIR WRIGHT:  Okay, thank you. 23 

  MS. MEHTA:  So, good afternoon Members of 24 

the Board and Board staff.  My name’s Michelle 25 
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Mehta and I’m an attorney with the Natural 1 

Resources Defense Council.  And I appreciate the 2 

opportunity to give this presentation today. 3 

  I know that you are probably eager to get 4 

a new permit in place because this vote has been 5 

delayed for some time.  But this particular permit 6 

should not be approved right now. 7 

  So, in some ways, this is one of the 8 

weakest phase one permits we’ve seen, recently, in 9 

California.  EPA not only has concerns, but they’ve 10 

just, today, taken the rare step of actually 11 

telling you to send this permit back to staff, 12 

before it gets adopted. 13 

  The permit fails to require the necessary 14 

controls and conditions to reduce the discharge of 15 

pollutants in stormwater to the maximum extent 16 

feasible, as required by Federal law. 17 

  Instead, what the permit does is often  18 

leaves it to the discharger to develop its own 19 

controls, which the 9th Circuit Court of Appeals 20 

calls an impermissible self-regulatory program. 21 

  The permit blatantly repeats provisions 22 

that were proven failures in the past.  And the 23 

permit omits critical BMPs, such as a clear 24 

objective, low impact development standard, and 25 
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BMPs that have been required in the San Diego 1 

permit. 2 

  So, I’m just putting these pictures up.  I 3 

mean, obviously, you know this area is such a 4 

unique and beautiful resource, and that’s why this 5 

is so important.  This area still has open spaces.  6 

It still has some relatively natural watersheds.  7 

And it is going to be subject to some pretty large 8 

developments, like Rancho Mission Viejo, in the 9 

coming years. 10 

  So, while it might be difficult to face 11 

some more delay, it really is more important to get 12 

this permit right and to send it back to staff for 13 

revisions, rather than to do it, now. 14 

  So, according to Federal law, stormwater 15 

permits have to develop conditions and require 16 

controls to reduce the discharge of pollutants to 17 

the maximum extent practicable.  This means that 18 

when you read this permit, you have to understand 19 

what it requires the permittees to do to comply, 20 

and you have to be confident that these 21 

requirements meet the MEP standard. 22 

  So, instead, the permit just, a lot of 23 

times, just sketches out some minimum guidelines 24 

and then defers the permittees to defer -- to 25 
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create the actual pollution controls and 1 

requirements necessary to meet MEP.  And that is 2 

contrary to Federal law. 3 

  And I just want to comment, briefly, on 4 

some other comments about that this is unfunded 5 

mandates, or that this is over-prescriptive, or 6 

this goes beyond Federal law.  And there’s been a 7 

series of California State Court cases that have 8 

addressed all those issues.  The previous San Diego 9 

permit and the previous L.A. permit have been 10 

challenged by BAA, or the County of L.A., and  all 11 

kinds of permittees on all these same issues.  And 12 

time and time, again, the court’s shot down all 13 

those arguments.  And that went up to the 14 

California Court of Appeals.  So, all those 15 

arguments, I think, are red herrings. 16 

  Okay, so about specificity.  This is the 17 

current hydro modification section in the permit.  18 

And Jeremy described why hydro modification 19 

provisions are so crucial and the lack of effective 20 

controls will mean more runoff, more erosion, and 21 

more pollutants getting into the receiving waters. 22 

  So, what the permit does is it tells the 23 

permittees that in the future develop controls, 24 

develop criteria, and implement your criteria.  And 25 
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you can base your criteria on some studies that 1 

haven’t come out, yet, and you don’t have to show 2 

your criteria to the Board, or the public, before 3 

you implement your criteria. 4 

  So, if you approve this permit today, 5 

you’re basically approving criteria that hasn’t 6 

been developed, yet.  So, you don’t know what it 7 

looks like, you can’t say it meets the MEP 8 

standard.  And that is just illegal under Federal 9 

law. 10 

  So, this specific issue, actually, has 11 

also been litigated in the courts, recently.  And 12 

the courts concluded that that approach is illegal.  13 

It circumvents Federal law because it allows the 14 

permittees to create their own criteria, rather 15 

than the permit, itself, spelling out the criteria, 16 

the pollution controls, and conditions necessary to 17 

meet MEP. 18 

  So, the 9th Circuit Court of Appeals 19 

called this an impermissible self-regulatory 20 

program.  And, basically, a permittee can 21 

misunderstand its stormwater situation and adopt 22 

controls that are less than MEP standard. 23 

  And as Cindy just mentioned, EPA, this was 24 

one of the specific comments the EPA gave to Board 25 

0003605



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  137 

staff, to fix this specific public participation 1 

requirement.  And that comment was not taken by 2 

Board staff. 3 

  The permit’s deferral to permittees, to 4 

implement pollution controls, based on these sort 5 

of sketched out minimum guidelines, we’ve seen 6 

again, and again, and again throughout the permit.  7 

So, we talked about this in detail, in our last 8 

comment letter.  We counted at least 15 sections 9 

where that problem occurred.  So, that means for 10 

all of these sections you can’t say that it meets 11 

MEP standard because you don’t really know what the 12 

pollution controls and criteria are, yet, that are 13 

going to be implemented. 14 

  So, aside from being illegal, the permit’s 15 

approach to just leave things vague and flexible, 16 

were proven to be a failure in the past.  So, this 17 

is a page from the fact sheet, which was drafted by 18 

Board staff.  And Board staff has said that, in the 19 

past, using language where applicable and feasible, 20 

proves to be ineffective in integrating site-design 21 

BMPs and project designs. 22 

  But in this permit, in this draft permit, 23 

most site-designed BMPs only need to be implemented 24 

where applicable and feasible.  So, it’s just 25 
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repeating the same mistaken that had happened 1 

before.  We already know that that’s not MEP 2 

because Board staff is telling you that it proved 3 

to be ineffective in the past. 4 

  Again, this is another page from the fact 5 

sheet.  And they acknowledge that a lack of 6 

specificity in past permits resulted in the 7 

copermittees taking few substantive steps towards 8 

permit compliance, and also resulted in frequently 9 

unenforceable permit requirements. 10 

  So, this is a page from the draft permit.  11 

We’re seeing this lack of specificity, again.  The 12 

terms used are sort of these vague conceptual 13 

terms, minimize, and limit, and protect areas.  But 14 

there’s no reference to any level of implementation 15 

that has to be used. 16 

  So, I was trying to think of some kind of 17 

analogy to make this easier to understand.  And I 18 

don’t know why this popped in my head, but you know 19 

that to exercise, you know, for getting into better 20 

shape, and for health it’s good to exercise.  If 21 

somebody says, well, you should go take a walk.  22 

That’s going to mean something different to 23 

everybody here.  And, you know, you can walk around 24 

the block and you’ve taken a walk.  But, maybe, 25 
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that’s not as beneficial as you need. 1 

  So, instead, something like walk a mile, 2 

or walk for 30 minutes. 3 

  And that’s basically the difference in 4 

what we’ve been trying to get at versus what we see 5 

here. 6 

  And that kind of language is used all 7 

throughout, just these sort of vague conceptual 8 

provisions, so it mimics the lack of specificity 9 

that was also proven ineffective in the past 10 

permits. 11 

  So, finally, staff, this is a page 12 

for==rom the fact sheet, again.  And staff admits 13 

that this permit’s approach, it prescribes minimum 14 

measurable outcomes, and the minimum framework to 15 

guide copermittees. 16 

  So, clearly, the approach that’s being 17 

taken here, in the draft permit, is to just give 18 

these minimum guidelines to the copermittees and 19 

trust them to take the guidelines, and implement 20 

them to the maximum extent feasible.  And that 21 

hasn’t worked in the past, as Rick said, and it’s 22 

contrary to Federal law because the permit, itself, 23 

has to prescribe the actual controls needed to 24 

discharge of pollutants to the MEP. 25 
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  So, one particular place where the 1 

permit’s problems with vagueness and lack of 2 

specificity is particularly important is in the 3 

development planning section.  And, specifically, 4 

the low impact development. 5 

  The record shows there are at least 18,000 6 

new housing units going up in this region, in the 7 

coming years.  14,000 new housing units in Rancho 8 

Mission Viejo, and 4,000 near Irvine Ranch.  The 9 

record also shows that new development and the 10 

accompanying increase in impervious surfaces is 11 

strongly correlated with increased runoff, causing 12 

water quality degradation. 13 

  So, the provisions affecting, the 14 

provisions addressing development are extremely 15 

important right now. 16 

  So, NRDC submitted a very detailed 17 

proposal on LID, and offering superior water 18 

quality protection from new development and 19 

redevelopment.  In a nutshell, development using 20 

LID techniques maintains the existing hydrology of 21 

a site, and filters runoff through pervious 22 

surfaces in order to reduce or eliminate runoff 23 

from the impervious surfaces of the site. 24 

  So, rather than having to deal with runoff 25 
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after it’s left the site, and picked up all the 1 

pollutants from the streets, and getting to the 2 

receiving waters where you have to deal with it at 3 

the end of the pipe, LID actually can help -- can 4 

retain up to 100 percent of all runoff at each 5 

site. 6 

  NRDC has submitted reams of studies and 7 

evidence supporting the use of a clear objective, 8 

with a standard like the one used in Ventura.  Our 9 

proposal was vetted through Dr. Rich Horner 10 

(phonetic).  He’s a nationally recognized expert on 11 

stormwater and a member of the National Academy of 12 

Science’s Panel on Stormwater.  And he concluded 13 

that by implementing our proposed LID standard, you 14 

would almost entirely eliminate pollutant loads as 15 

stormwater runoff.  You would conserve water and 16 

you would save builders and owners money. 17 

  And he also sent a separate letter, 18 

because there was an issue about, well, is Dr. 19 

Horner’s approach applicable here, in Southern 20 

California?  He sent in a separate letter, saying 21 

that it -- I mean, I’m sorry, in South Orange 22 

County.  So, he said that his study was applicable 23 

in South Orange County, considering rainfall 24 

patterns, considering soil patterns. 25 
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  So, this is his separate letter that he 1 

recently sent in to the Board.  He reiterated that 2 

you need a clear performance standard to have a 3 

successful stormwater program.  4 

  And when he reviewed this permit, he said 5 

he was unable to determine what was required of the 6 

permittees.  Meaning, he could not say whether the 7 

MEP standard would actually be met from this 8 

permit. 9 

  Similarly, this is a report that came out, 10 

that was commissioned by the State Water Board, 11 

just two months ago.  They criticize language 12 

similar to what’s used in this permit.  And they 13 

said, they criticized it because there was no level 14 

of compliance specified. 15 

  Finally, this was the most recent e-mail 16 

sent from Alexis Strauss, at the EPA.  And she 17 

recommended that the draft permit also include 18 

clearer, most specific LID provisions.  EPA 19 

specifically recommended that the Board adopt the 20 

similar language to what was used in Ventura, which 21 

is this five percent EIA standard which, obviously, 22 

is still in draft form, which she just addressed. 23 

  But Board staff has provided us no real, 24 

substantive comments.  We submitted our report back 25 
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in August.  We finally, yesterday, at two o’clock, 1 

got some general comments responding to the Horner 2 

report, but there had been nothing over six -- 3 

almost six months ago.  We’ve gotten no comments 4 

addressing why this approach, that is clearly  5 

superior, that is being used in other  6 

jurisdictions, why that would either be not  7 

technically feasible, or why it was cost-8 

prohibitive here. 9 

  So, finally, the last point I’ll make, is 10 

this Board, as you know, recently adopted the San 11 

Diego County permit.  Orange and San Diego Counties 12 

are similar in a lot of ways.  They have the same 13 

or very similar hydrologic characteristics.  They 14 

have similar populations.  They have high projected 15 

growth and development rates.  And similar water 16 

quality impairment problems. 17 

  So, you would expect that provisions that 18 

had been required to meet that MEP standard in San 19 

Diego, would also be required here. 20 

  But the draft permit fails to include a 21 

number of BMPs that were in San Diego.   22 

  This chart just addresses the LID and 23 

hydro modification provisions.  But staff’s own 24 

permit comparison chart there’s, I think, about 13 25 

0003612



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  144 

provisions, actually, that had been in San Diego 1 

County, but staff’s permit comparison chart said 2 

are not adopted here. 3 

  So, I’m just going to talk about just this 4 

last point.  The last point is about the hydro 5 

modification provisions.  In San Diego, they 6 

required a clear standard that post-project runoff, 7 

discharge rates, and durations cannot exceed pre-8 

project rates and durations. 9 

  And by contrast, what’s required here is 10 

nothing.  It’s permittees, go develop some 11 

criteria.  You’ve got three years to do it.  Again, 12 

as I talked about earlier, we don’t know what that 13 

is.  We don’t know what that criteria is, it’s not 14 

required to come back in front of the Board.  And 15 

there’s really been no explanation about why you 16 

can’t require the same standard here. 17 

  So, this is the State Board’s own 18 

definition of what MEP is.  And it says, you can 19 

only reject applicable BMPs where other effective 20 

BMPs will serve the same purpose, the BMPs are not 21 

technically feasible, or the costs would be 22 

prohibitive. 23 

  So, we would submit that BMPs that had 24 

been required in San Diego, like the hydro 25 
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modification provision, unless you can show that 1 

it’s not applicable for these reasons, they’re 2 

required.  And to not require them is just -- it’s, 3 

per se, not MEP. 4 

  So, in conclusion, you know, it’s 5 

unfortunate that the NRDC has to be here, opposing 6 

the permit.  But we submitted a lot of comments.  7 

We feel like almost all of them have been brushed 8 

aside by staff, as  have comments by EPA. 9 

  So, the permit you have before you, today, 10 

is largely similar to what was in place five years 11 

ago.  And, admittedly, it didn’t work. 12 

  And, so, also since the last permit was 13 

approved case law has clarified that permits can’t 14 

defer to dischargers.  They have to, themselves, 15 

set forth the specific conditions. 16 

  So, this permit fails to do that and, 17 

therefore, we suggest that you vote no on it today, 18 

and you send it back to staff for specific 19 

revisions.  Thank you. 20 

  VICE CHAIR WRIGHT:  Thank you, a well-21 

articulated presentation.  22 

  Any questions or comments at this time?  23 

Okay, well, thank you very much. 24 

  Bob Caustin? 25 
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  MR. CAUSTIN:  Thank you.  My name’s Bob 1 

Caustin.  Let’s see, what’s going on.  Something’s 2 

going on with the mic. 3 

  That’s a little better, thank you.  I 4 

apologize. 5 

  My name’s Bob Caustin.  And for the 6 

recorder, I’ll spell my name.  C-a-u-s-t-i-n.  I’m 7 

the Founding Director of Defend the Bay.   8 

  Some of you look familiar, more on that 9 

side.  The rest of you are very new to me.  I’m the 10 

one that brought TMDLs to Orange County, by the 11 

organization I formed in 1995. 12 

  The permit, here, is concerning, greatly 13 

concerning to me.  Back in 1968, I became a 14 

certified scuba diver in Newport Beach, and I used 15 

to go out and see things up in North County. 16 

  Now, I have to come down to Laguna or 17 

south to be able to see anything close to what we 18 

used to have.  And that’s because the area down 19 

here has been relatively untouched.  The 20 

development that’s gone on, up north, is I think, I 21 

would consider similar to what you’ve experienced 22 

in North San Diego County.  I’ve lived there, also.  23 

I moved there in 1969, and I’ve seen a change over 24 

the years, incredibly, as well as the beach water 25 
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quality. 1 

  To have that happen here, I would hope we 2 

would all be concerned about that.  I’d hope we 3 

all, in the decisions we make today, and that’s why 4 

I’m here is to make sure we’re serious about 5 

preserving what is now a treasure for all. 6 

  When you look at the -- when I looked and 7 

I listened to the dischargers, today, speaking of 8 

the problems they had with this, I was rather taken 9 

back.  Because as I read the permit, and as I’ve 10 

commented on it with NRDC, through Defend the Bay, 11 

I thought it was a gift.  Quite made out as 12 

instructed or as requested. 13 

  And I’ve dealt with developers, I’ve dealt 14 

with dischargers.  I’ll give you an example.  Back 15 

when Mary Jane was on the Regional Board, I was one 16 

of the handful of people that were asked to serve 17 

on a public advisory group.  We had an equal number 18 

of dischargers, we had the Navy, BIA, Cattlemen’s 19 

Association, Logging.  We also had groups like the 20 

NRDC, Defend the Bay, San Diego Baykeeper, Heal the 21 

Bay, and the like, negotiating and coming up with 22 

consensus issues to advise the State Water 23 

Resources Control Board on things that we could 24 

agree on to try to solve some water quality 25 
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problems. 1 

  To have this lack of consensus, at this 2 

time, is sort of numbing to me, because I really do 3 

have a tough time understanding that this permit, 4 

that’s such a gift to them, that they wouldn’t ask 5 

you, hey, rubberstamp this and let’s get it done.  6 

Because it is truly a gift. 7 

  I’d ask you to postpone it and perhaps do 8 

something like we did up in Sacramento, call 9 

together -- and we also did it -- Jerry Thiebold 10 

(phonetic), one of the previous permits for Orange 11 

County, he’d recommended that Defend the Bay, NRDC, 12 

Chris Compton (phonetic), have another get together 13 

and try to hash out some issues, come up with some 14 

consensus issues.   15 

  So, we sat down, together, with the 16 

Regional Board and came to some conclusions that we 17 

were able to then put forth and come to some 18 

resolution. 19 

  And it’s tough being in your position.  20 

When I was here, listening to Tim Carlstedt, the 21 

attorney with the County, list off those cases 22 

about how these are the problems you have to worry 23 

about, and those cases have already been to the 24 

Appellate Court and been denied.  They’re standing 25 
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law that says those aren’t issues.  He’s trying to 1 

put some scare tactics in. 2 

  And why he testified about that here, and 3 

I don’t know if he’s doing it in the back rooms 4 

with your staff, I don’t know why somebody would 5 

come up here and toss that stuff out here.  But if 6 

you get it in the room, where you can then say, 7 

hey, you’re wrong, and then somehow get these 8 

things corrected before we get to this point, 9 

before we have to spend the day, and have to have a 10 

permit put before you, that the US EPA comes in and 11 

says, send it back. I mean, it might help us solve 12 

some of these problems. 13 

  Then, Tim Carlstedt says after that, he 14 

starts talking about, oh, my gosh, we have to worry 15 

about teaching people to sweep their driveways, as 16 

if that’s a problem.  As thought we can’t get that 17 

done. 18 

  I’m sorry, people.  But I, as a -- I’m a 19 

real estate broker by training.  For 28 years I’ve 20 

been working in real estate, to commercial, to 21 

developments.  I’ve worked with builders, I’ve 22 

played with them.  They’re my friends, I know how 23 

they think. 24 

  And I think that we can get together in 25 
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some kind of consensus on this if we can just stop 1 

the bluff and bluster, and get down to some real 2 

hard facts, some real issues.  And not make it a 3 

case of trying to push people around, but let’s get 4 

something real down here for not just the builders 5 

today.  But I’d ask you to protect the kids that 6 

are going to, hopefully -- they’re going to be your 7 

kids, your grandkids and great grandkids, they can 8 

come down and take a look at something that’s 9 

really beautiful in that water.   10 

  I ask you, please, let’s not let happen  11 

to South County what happened up there.  If you’d 12 

like to contact me at all, ever, at any time, my 13 

number is -- my direct dial is 949-722-8777.  Bob 14 

Caustin, Defend the Bay. 15 

  VICE CHAIR WRIGHT:  Thank you, Ms. 16 

Caustin. 17 

  And we had a late speaker slip come in 18 

front Ziad Mazboudi.  Did I pronounce that 19 

correctly? 20 

  MR. MAZBOUDI:  Close enough.  I’m Ziad 21 

Mazboudi.  I’m the Water Coordinator for the City 22 

of San Juan Capistrano.  And I manage the NPDES 23 

permits for the City. 24 

  Let’s think to some of the comments about 25 
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low impact development make me smile because, 1 

obviously, Dr. Horner has never been to South 2 

Orange County, and have never heard of the San Juan 3 

Formation.  We have the worst clay in the nation.  4 

We cannot infiltrate anything, if our life depended 5 

on it.  We have slope failures.   6 

  You know, we try.  I’m on the U.S. Green 7 

Building Council.  I promote green building of 8 

communities, et cetera, so to hear -- Jeremy said, 9 

actually, what works maybe in the other case, might 10 

not work here.  That’s true. 11 

  If we were in a zone where we have tons of 12 

surface where we can infiltrate, that would be 13 

wonderful.  And I’d love to treat all the water 14 

using infiltration. 15 

  But to hear from a lot of the speakers 16 

talk about LIDs, and infiltration, that would solve 17 

all of this.  It’s not.  And, especially, in South 18 

Orange County. 19 

  And the South Orange County cities are -- 20 

they’re not the enemy.  They’re really working hard 21 

to educate and do the best they can to improve 22 

water quality.  So, we’re really trying, and we’re 23 

working with your staff, and we’re trying to make a 24 

good job. 25 
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  So, please understand low impact 1 

development before saying they are the -- and one 2 

last comment.  If the Board staff would like to 3 

meet with EPA to discuss some of the issues, we’d 4 

like to sit at the table, and hear, and discuss 5 

what’s going to be said.  Thank you. 6 

  VICE CHAIR WRIGHT:  Thank you, sir.  7 

  Okay, that’s the last speaker slip I have.  8 

Staff, are you prepared to respond to a large 9 

number of points and some questions, possible 10 

questions from Members of the Board? 11 

  MR. HAAS:  I took my jacket off because 12 

it’s getting so warm in here.  Thank you for 13 

listening to everybody and for giving me a chance 14 

to answer some of your questions. 15 

  I don’t think it would be the most 16 

efficient use of time for me to go one by one, for 17 

each of the comments that we heard.  But I am happy 18 

to answer any specific questions or clarify any 19 

things that you would like me to. 20 

  In general, I think we have heard all the 21 

comments that we’ve heard today we have heard, and 22 

we’ve heard them clearly and we’ve considered them.  23 

And based on all of those, I don’t have any further 24 

recommended changes to propose to you. 25 
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  On the one hand, I’m a little disappointed 1 

in that a lot of speakers, both ones who felt the 2 

permit was too prescriptive and others that might 3 

have felt that it was too lenient, many times too, 4 

you know, some phrases out of context or gave 5 

incomplete quotes, and just missed the context. 6 

  But I don’t really want to go one by one.  7 

So, instead, if there’s things that you guys have 8 

questions about, then -- 9 

  VICE CHAIR WRIGHT:  I think you have a 10 

good suggestion, so let’s go down the line.  I’ll 11 

start with Eric, I’m sure you have some questions. 12 

  BOARD MEMBER ANDERSON:  I do.  There’s 13 

kind of a few.  A little, tiny one, and I noticed 14 

they didn’t show up today, so it’s probably already 15 

resolved.  The Orange County Vector (phonetic) 16 

folks had sent a fairly detailed letter.  I noticed 17 

you didn’t adopt or include recommendations, but 18 

you included some changes in the permit.  Were they 19 

satisfied with those changes? 20 

  MR. HAAS:  I really don’t know why they 21 

didn’t show up today.  But my understanding is that 22 

they’re, you know, fairly satisfied with the 23 

progress that we’ve made.  They’re approach is more 24 

-- they’re approaching this at a statewide level, 25 
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as well as approaching this through Regional 1 

Boards, as well as going to specific 2 

municipalities. 3 

  And, so, from what I can discern, you 4 

know, the revisions we’ve made have fit into their 5 

(indiscernible) strategy. 6 

  BOARD MEMBER ANDERSON:  Yeah, it was 7 

pretty neat to see their comparison of all the 8 

different (indiscernible) throughout the State that 9 

they’ve provided.  That might help with consistency 10 

in the future, if you guys want us to be consistent 11 

with something that you’ve provided a comparison so 12 

can we have something to base it on. 13 

  VICE CHAIR WRIGHT:  Another question? 14 

  BOARD MEMBER ANDERSON:  I have lots of 15 

questions.  You’ve done a fiscal analysis and you 16 

think it’s complete? (Indiscernible) -- I just 17 

wanted to make sure the fiscal analysis was 18 

sufficient.  So, is that including the fiscal 19 

analysis, is that -- 20 

  MR. HAAS:  I’m not sure I’m following you 21 

exactly.  There’s the one comment about how the 22 

Regional Board should have done a consideration for 23 

economic factors.  And I think our responses to 24 

comments provide a (indiscernible) from our 25 
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counsel, sufficient to show how we’ve addressed the 1 

comments about Section 13241.  I would defer those 2 

to counsel, if I could. 3 

  BOARD MEMBER ANDERSON:  Okay, so the 4 

business plan part? 5 

  MR. HAAS:  Oh, right.  I feel it’s 6 

appropriate.  And a couple points that need to be 7 

understood are we’re not -- in no way does the 8 

permit bind any of the cities to keeping to the 9 

business plan that they provide.  It is an 10 

important measure for them to take, so that they 11 

can get a clear and -- a clear understanding of the 12 

kinds of costs that their particular management 13 

measure proposals are going to include. 14 

  Many of the management measures they’re 15 

proposing have recurring costs that their 16 

traditional level of fiscal analyses for the permit 17 

have not addressed.   18 

  And, so, the intent of this business plan 19 

requirement is really to get them to acknowledge 20 

these, to make sure they plan for them, and in turn 21 

will make sure that those practices are sustainable 22 

throughout the lifespan of them. 23 

  VICE CHAIR WRIGHT:  All right, let’s go on 24 

down to Wayne. 25 
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  BOARD MEMBER RAYFIELD:  Thank you.  Just a 1 

couple of questions.  First of all, a follow up on 2 

Eric’s Orange County Vector Control question. 3 

  Actually, I sit on that Board, I’m a 4 

Trustee.  And we did have a briefing at the last 5 

meeting, which was a week or so ago, and folks 6 

there were very happy with the response.  So, 7 

that’s probably why they’re not here today, they 8 

felt very satisfied. 9 

  Jeremy, we still have a lot of confusion, 10 

it seems to me, on this FETD thing.  And I agree 11 

with whoever said it, it’s a terrible name.  It may 12 

have been Mary Jane Foley.  Yes, I think it was. 13 

  And she suggested, and I think it’s a good 14 

idea, if we couldn’t convene in public, in a public 15 

meeting, the copermittees, and our staff, and see 16 

if we can iron out whatever the issues are.  17 

Whether they’re misunderstandings, 18 

misinterpretations, misleading of what’s been done. 19 

  Can you just give us a quick reaction, on 20 

your part, to that? 21 

  MR. HAAS:  Well, the sense that I got was 22 

-- with respect to that comment was that there 23 

hasn’t -- this is a surprise kind of requirement, 24 

that there hasn’t really been an attempt to engage 25 
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the public, or to solicit comments, or dialogue on 1 

the issue.  And I think that’s not a fully accurate 2 

representation. 3 

  It’s true that these requirements were not 4 

in the original tentative order, which was 5 

distributed in February 2007, but they were 6 

incorporated into the July 2007 version that we 7 

produced.  We received many comments on that, which 8 

indicates that it was met with -- you know, people 9 

actually read it and were engaged. 10 

  We provided more comments on that.  We 11 

made some tweaks for the December version.  We 12 

received some more comments, which have been fairly 13 

repetitive. 14 

  And we’ve also had discussions with -- you 15 

know, outside of the Board meeting, you know, some 16 

of the permittees, as they have specific questions 17 

or group questions through our meetings. 18 

  So, I think, I’m comfortable with the 19 

level of public process and participation that’s 20 

gone into the requirement as it stands, today.  21 

That it might be -- that there might still be some 22 

misunderstandings or a little uneasiness about what 23 

the requirement actually is, I think could be 24 

understandable. 25 

0003626



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  158 

  I think the requirements are clear, of 1 

course.  But, you know, I’ve been reading them for 2 

so long. 3 

  So, I think this might be an appropriate 4 

place to really answer these questions about what 5 

it is that we’re requiring, what do we think the 6 

requirements say, and I’m happy to do that. 7 

  BOARD MEMBER RAYFIELD:  I read the comment 8 

more in the need for public vetting, and kind of 9 

two-way conversation, rather than here’s a comment, 10 

here’s an answer, and the two trains kind of pass 11 

in the dark kind of thing, which is I think what 12 

some of the copermittees and what Mary Jane Foley 13 

was referring. 14 

  So, anyway, you’ve answered my question on 15 

that, thanks. 16 

  I have to say, at our last meeting, which 17 

happened to be my first meeting, I complimented the 18 

staff on their professional and thorough way in 19 

which they addressed concerns and comments from 20 

everybody.  And I felt the same way about this 21 

meeting, reading everything, until I got to the 22 

paper from the NRDC, and I was a little taken back 23 

by that. 24 

  And I didn’t see any -- one of the main 25 
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points the folks from the NRDC, and the Save the 1 

Bay, and by reference the Orange County 2 

Coastkeepers raised, was this idea of setting a 3 

performance standard for effective impervious 4 

areas. 5 

  And I’ve tried to find that point 6 

addressed in our comments and I couldn’t, or the 7 

staff comments. 8 

  But can you just give us a sentence or two 9 

on -- and we have heard from some of the 10 

copermittees on this -- why that approach, which 11 

seems to be based on some science, was not 12 

included, or vetted in the document? 13 

  MR. HAAS:  Yes.  I don’t know how brief 14 

I’ll be able to be.  It’s a very complex question 15 

that -- 16 

  BOARD MEMBER RAYFIELD:  Brief to the 17 

maximum extent practicable, please. 18 

  (Laughter) 19 

  MR. HAAS:  Yeah.  The gist is that setting 20 

a criteria for effective impervious area, or total 21 

impervious area, or disconnected impervious area, 22 

or however you want to say it, runs a very real 23 

risk of shortchanging the issue and really missing 24 

the key points. 25 
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  And it’s the scientifically sound and 1 

defensible approaches to establishing a criteria 2 

like that are still evolving.  And, in fact, 3 

they’re evolving partly to this grant contract we 4 

have with SQRP (phonetic) to be able to develop 5 

some of the tools to better estimate what these 6 

issues should be. 7 

  But the short answer is that streams in 8 

Southern California, including the Orange County 9 

Region, they can exhibit hydro modification 10 

effects, adverse effects at levels that have 11 

correlated to around a 3- to 5-percent impervious -12 

- change in imperviousness.  That’s true. 13 

  But that does not, in our mind, and we’ve 14 

considered this extensively, that does not provide 15 

us with the level of certainty that we felt 16 

necessary to establish such a numeric criteria 17 

within this permit. 18 

  And, particularly, we need to focus on 19 

just what it is that imperviousness and setting a 20 

criteria commits.  And I can give you some quick 21 

examples of some of the concerns we had with why 22 

setting a number like that would miss the mark, in 23 

particular in how they relate to South Orange 24 

County. 25 
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  First, is there are -- I can think of many 1 

examples of ways in which you could have a pervious 2 

land cover on a site, but you still have altered 3 

the runoff patterns because you’ve changed the rate 4 

and the transport of runoff patterns, even though 5 

it’s still pervious. 6 

  For example, in this area of South Orange 7 

County, there are a lot of -- as a building goes 8 

up, you need to do a lot of manufactured slopes, 9 

you need to stabilize a lot of landslide areas, and 10 

the like.  So, what you end up with is where a land 11 

form might have been a little more rolling, for 12 

example, in the past, which has certain runoff and 13 

transport characteristics, to convert that to, say, 14 

a 3-to-1 manufactured slope on balance you’re 15 

retaining the same percentage of imperviousness, or 16 

perviousness, but you have dramatically altered the 17 

runoff characteristics.  So, that now the runoff 18 

has less ability to infiltrate, is spending less 19 

time on site.  It’s being concentrated in the 20 

runoff patterns.  You’re getting higher peaks, 21 

velocities, et cetera. 22 

  So, you know, that’s one example of where 23 

you might just be missing the mark.  And it’s 24 

better, I think, to focus on the suite of issues 25 
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that goes into what affects the runoff 1 

characteristics of the site, and how those would 2 

affect the receiving waters, which is the strategy 3 

we laid out in the permit. 4 

  So, the short answer is I don’t think the 5 

science it there, yet.  Perhaps in about five 6 

years, it will be.  But we weren’t comfortable with 7 

putting in a number, yet. 8 

  BOARD MEMBER RAYFIELD:  Thank you. 9 

  VICE CHAIR WRIGHT:  Mr. King? 10 

  BOARD MEMBER KING:  I’ll follow on to that 11 

with a numeric EIA percentage, a numerical 12 

allowance for that.  Is that within our legal 13 

authority?  And we can’t say exactly how to get 14 

there, we just set the general parameters for what 15 

we want?  Is that legally correct to add? 16 

  MR. HAAS:  Well, I’ll give it my shot and 17 

then I’ll let counsel chime in for the legal 18 

appropriateness. 19 

  I think it would be legally appropriate 20 

for us, and I would liken it to the SUSMP 85th 21 

percentile type of numeric criteria that we have 22 

instituted for priority development projects.  23 

Where we set a numeric standard for the level of 24 

treatment that needs to be provided.  So, in that 25 
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respect I think we could do it, if we had, you 1 

know, a scientifically sound basis for it and could 2 

demonstrate that it was practicable and feasible. 3 

  MS. GEORGE:  I agree with Mr. Haas’s 4 

analysis. 5 

  VICE CHAIR WRIGHT:  Okay.  Mr. Weber? 6 

  BOARD MEMBER WEBER:  First, Jeremy, I’d 7 

just like to say I’d support the not having a 8 

minimum impervious -- excuse my voice, I’ve been 9 

dealing with a cold, too -- in the permit.  I think 10 

the LID principles are a whole lot more than just 11 

about a percent impervious surface. 12 

  Like you mentioned, the time of 13 

concentration involved -- excuse me.  So, I’m with 14 

you on the percent impervious. 15 

  As Mr. Rayfield talked, on the FETDs, I’m 16 

wondering if you can enlighten me.  I’m confused, 17 

still.  And I’m wondering why you feel very 18 

confident that the copermittees can do the types of 19 

things that they’ve been describing that they have 20 

done, and would like to do in the future, but they 21 

feel so strongly that they would not be able to do 22 

that moving forward? 23 

  MR. HAAS:  Okay.  Under the tentative 24 

requirements, again, we’re not prohibiting the use 25 
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of the types of facilities that have been 1 

implemented, already. 2 

  What I took away from the comments is, 3 

instead, it’s a matter of resources and 4 

prioritizing.  And they’re contention is that we’re 5 

going to make it tip the balance away from 6 

decisions to deploy these types of practices.  7 

Whereas, right now, their calculus lets them put 8 

them in. 9 

  We are concerned that they -- that they 10 

are selectively treating for these pollutants and 11 

ignoring the other impairments that might be caused 12 

from their discharged.  And I think it’s important 13 

to keep the focus on that.  We’re not requiring 14 

them -- 15 

  BOARD MEMBER WEBER:  Excuse me, caused by 16 

the FETD? 17 

  MR. HAAS:  Well, the discharge from the 18 

FETD.  For example, a lot of this came to light 19 

with the proposal at Poche Beach, Primaticheca 20 

(phonetic) Canada, in San Clemente, where the 21 

watershed drains to a county beach.  And the county 22 

was awarded a grant from the State Board to 23 

implement an ultraviolet disinfection facility, 24 

around the mouth of the creek.  25 
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  And, so, the question we asked was, okay, 1 

what’s the water quality of the effluent going to 2 

be like?  Is it going to meet water quality 3 

standards or isn’t it, whether it’s discharged back 4 

to the creek or to the ocean? 5 

  That sounds like a simple question, you 6 

know, but of course it wasn’t.  At the end of the 7 

day, what the calculations that they had proposed, 8 

based on the known quality of the water coming into 9 

the facility, the expected pollutant reductions 10 

and, therefore, the expected effluent was 11 

absolutely confident that bacteria was going to be 12 

knocked down to near zero. 13 

  But lo, and behold, some of our criteria 14 

for metals was going to be -- still was going to 15 

violate the Water Quality Standards.  It was going 16 

to cause conditions of pollution right away, you 17 

know, from that discharge, in whether or not they 18 

went to the creek where they took it from or 19 

whether or not they sent it out to the ocean. 20 

  And what that does is tell us, well, whoa, 21 

whoa, whoa, there’s a lot of pollutants here.  When 22 

you return it, there’s some level of obligation 23 

that you have to return that water to the people of 24 

the State in a way that supports Water Quality 25 
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Standards and the beneficial uses. 1 

  And we feel it’s appropriate to put it in 2 

the stormwater permit, now, as Mr. Robertus 3 

mentioned, rather than an individual permit at this 4 

point, which really would require more immediate 5 

compliance with the numeric criteria.  There’s a 6 

little bit more leeway in these MS4 permits. 7 

  BOARD MEMBER WEBER:  Thank you. 8 

  VICE CHAIR WRIGHT:  Okay, I think you guys 9 

have covered all my questions.  10 

  Eric, did you have some others? 11 

  BOARD MEMBER ANDERSON:  Two, minor follow-12 

up, kind of specific recommendations.  What was it, 13 

Nancy Palmer, from the City of Laguna Beach, had 14 

two specific recommendations.  One was on excess 15 

flows from the creeks.  And she wanted to add 16 

language that said at strategic and technically 17 

feasible locations.  Was that language -- it made 18 

sense to me.  It’s in her letter of April 5th. 19 

  MR. HAAS:  I don’t have that in front of 20 

me, I’m sorry.  I could go get a copy or maybe you 21 

can flesh it out a little bit? 22 

  BOARD MEMBER ANDERSON:  I’ll pull it out 23 

and show you. 24 

  And, then, the other question I had was 25 
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actually back to page 37, the disconnecting the 1 

impervious areas from receiving waters.  I was a 2 

little concerned with that language and I did see 3 

the GeoCentic letter that addressed some specific 4 

recommendations to make that a little more 5 

flexible.  A letter in support of the BIA’s 6 

position.  And I can give you that page, too. 7 

  MR. HAAS:  Maybe I’ll try plan B and use 8 

the portable microphone over on the desk there, 9 

where we’ve got copies of the permit, copies of the 10 

comments.  And then, I could probably engage a 11 

little more productively. 12 

  BOARD MEMBER ANDERSON:  Do you want me to 13 

pull those two?  And those were my only two, last, 14 

little tweaks.   15 

  And I did want to be clear to the BIA, 16 

which wanted to make sure that we did consider the 17 

six Porter-Cologne balancing principles, I think, 18 

on the MS4 permit, that I am clearly -- I looked at 19 

that and I feel comfortable that this permit does 20 

cover those principles. 21 

  VICE CHAIR WRIGHT:  Okay, where are we at?  22 

Jeremy, are you going to say anything else at this 23 

point? 24 

  And then, Wayne, did you have something 25 
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else that you wanted to bring up? 1 

  BOARD MEMBER RAYFIELD:  Yeah. 2 

  VICE CHAIR WRIGHT:  Let’s hear from 3 

Jeremy, first, in response to Eric’s question. 4 

  BOARD MEMBER RAYFIELD:  All right. 5 

  VICE CHAIR WRIGHT:  And then get back to 6 

you. 7 

  BOARD MEMBER RAYFIELD:  Okay. 8 

  VICE CHAIR WRIGHT:  And then, if there are 9 

no other questions after Wayne, then we’ll go to 10 

legal counsel and ask for her to discuss our 11 

alternatives, or alternative actions, possible 12 

actions. 13 

  And then, we’ll hear from, I guess, our EO 14 

on the staff recommendation. 15 

  Okay, what’s taking so long here?  Do we 16 

want to take care of another question?  Okay, are 17 

you ready? 18 

  MR. HAAS:  I’ll give it a shot.  Mr. 19 

Anderson provided a copy of the letter from the 20 

August 22, 2007 GeoCentic Consultants, that Mr. 21 

Grey -- Dr. Grey’s organization, at CICLIC 22 

(phonetic) provided. 23 

  And the first comment had some proposed 24 

language that would revise our section on page -- 25 
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  BOARD MEMBER ANDERSON:  Thirty-seven. 1 

  MR. HAAS:  No, this is on the groundwater 2 

protection criteria in new developments.  So, this 3 

would be page 23.   4 

  BOARD MEMBER ANDERSON:  I think I 5 

interpreted that to be in the interim requirements 6 

for large projects and the disconnect discussion, 7 

on page 37, the 5.a.1. 8 

  VICE CHAIR WRIGHT:  We seen to be having 9 

some confusion here.   10 

  MR. HAAS:  Oh, I see.  (Off-mic comments.) 11 

  VICE CHAIR WRIGHT:  Okay, I think we have 12 

it worked out.  The question -- did you want to 13 

articulate your question and then let it go?  Just 14 

so everybody understands. 15 

  BOARD MEMBER ANDERSON:  Oh, I was a little 16 

bit concerned on the section of requirements for 17 

hydro modification, where we changed the language 18 

to disconnect impervious areas from receiving 19 

waters.  And I thought the BIA language used for 20 

dry weather flows would apply there, nicely.   21 

  VICE CHAIR WRIGHT:  That’s a suggestion. 22 

  BOARD MEMBER ANDERSON:  That was my 23 

suggestion. 24 

  VICE CHAIR WRIGHT:  Okay.  Wayne, did you 25 
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have any other -- 1 

  BOARD MEMBER RAYFIELD:  Well, I just had a 2 

couple of things.  It actually goes back to BIA, as 3 

well. 4 

  I thought they made a very valid point, 5 

and I didn’t hear it discussed, about using the 6 

word “exceedances”, instead of “violations”, which 7 

means something different to me. 8 

  And I think there was also a comment in 9 

their note about the use of the word “remove”, 10 

rather than “reduce pollutants”.  And, you know, 11 

when we start worrying about how this permit will 12 

be interpreted by others down the road, and third 13 

parties, and so forth, these things probably become 14 

more important than we might normally think. 15 

  I was wondering what your reaction, 16 

Jeremy, is to those two points they raised? 17 

  MR. HAAS:  Okay.  I’m assuming everybody 18 

can hear this okay. 19 

  BOARD MEMBER RAYFIELD:  Pardon?  I’m 20 

sorry. 21 

  (Laughter) 22 

  MR. HAAS:  Exactly.  Okay, the latter one, 23 

first, the question of “reduce” versus  “remove”.  24 

We agree with that and that’s on the second errata 25 
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sheet that you have.  We felt that “reduce” is the 1 

more appropriate term for the stormwater discharges 2 

that might not be appropriate for dry weather, 3 

because many dry weather ones need to be 4 

prohibited.  But in this context, it was used for 5 

stormwater, so we felt comfortable making that 6 

revision. 7 

  And that is consistent with the -- clearly 8 

consistent with the intent, so we didn’t feel it 9 

was a substantive change that would really throw a 10 

monkey in the wrench, or whatever. 11 

  The idea of -- on the question of 12 

“exceedance” versus “violation”, at the end of the 13 

day I don’t think it is really, again, a 14 

substantive changed.  As used, for a violation of 15 

water quality standards, as used in the permit, 16 

that does not automatically mean a violation of the 17 

NPDES requirements, specifically because of the 18 

iterative process laid out in Section A.3, for how 19 

permittees are supposed to respond to case where 20 

the water quality standards are not being met. 21 

   So, it’s clearly -- our language clearly 22 

is not intended to say it’s a violation of the 23 

permit, but it seemed to be the proper grammatical 24 

use of the term “violation”, when -- 25 
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  BOARD MEMBER RAYFIELD:  Violation of the 1 

standard, perhaps, but not the permit. 2 

  MR. HAAS:  Right. 3 

  BOARD MEMBER RAYFIELD:  On the limited 4 

impact development, the one suggestion, and I’ve 5 

forgotten who made that, now, was to have a 6 

criterion or a performance standard that says 7 

something like any new development will not 8 

increase volumes of flows or levels of contaminants 9 

and pollutants.  Can you respond to that one? 10 

  MR. HAAS:  Yes, I will respond to that 11 

one.  I want to get the right permit section in 12 

front of me, here, so I can get this right. 13 

  The comment was that this tentative order  14 

should be revised to be consistent with the San 15 

Diego one.   16 

  I’m going to go up there because I have a 17 

hard time -- 18 

  BOARD MEMBER RAYFIELD:  I thought you 19 

liked it better over there. 20 

  MR. HAAS:  (Off-mic comments.)  Okay, I’m 21 

sorry about that delay there. 22 

  The punchline is with that respect the two 23 

permits are the same.  And here’s why.  The 24 

requirement in the San Diego permit does say to -- 25 
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this is the case where the phrase was taken -- was 1 

cut short and the rest of the requirement in the 2 

San Diego permit was not fully provided.  3 

  Because it goes on to say that those pre-4 

discharge rates, volumes, et cetera, can’t be 5 

exceeded where they’re going to cause a problem 6 

downstream, where the receiving water is going to 7 

be effected by that.  Which is the same narrative 8 

criteria that we are putting in this tentative 9 

stormwater permit for Orange County. 10 

  We don’t use the same exact language, but 11 

that is the narrative criteria here.  And I’ll 12 

direct you, if we really want to go through it, to 13 

Section d.1.h, on page 34 and 35.  And if you want 14 

me to read it, I will.  But the general answer is 15 

they’re equivalent in that respect.  In that the 16 

changes, any changes to post-development -- any 17 

changes from post-development hydrology, they 18 

cannot cause adverse effects to the receiving 19 

waters, and that’s the important point. 20 

  BOARD MEMBER RAYFIELD:  And, therefore, 21 

it’s being measured beyond contaminants, 22 

presumably.  As they folks from Laguna Beach 23 

pointed out or South Laguna Civic Association, and 24 

I (indiscernible) -- volume, alone is an issue.  25 
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Flow rate is an issue.  Right now, do we consider 1 

those adverse impacts in that context? 2 

  MR. HAAS:  If those increased volumes, and 3 

velocities, and if they are sufficient to cause 4 

erosion in the stream channel, more than what was 5 

there, that’s an adverse effect that the permittees 6 

must ensure does not happen, due to their projects. 7 

  BOARD MEMBER RAYFIELD:  And that is 8 

conversion just an example? 9 

  MR. HAAS:  Yeah, that -- 10 

  BOARD MEMBER RAYFIELD:  There’s lots of 11 

other things, right? 12 

  MR. HAAS:  That’s right.  Erosion is not 13 

the only way, which is why we talk about -- we talk 14 

about physical changes to downstream stream 15 

channels that would adversely affect the physical 16 

structure or condition of streams. 17 

  A lot of these hydro modification effects 18 

that we see, result from the need to modify that 19 

stream channel to handle the excess flow.  20 

Specifically, stream banks get (indiscernible) -- 21 

flood plains get disconnected.  These kinds of 22 

effects are having -- are tremendously powerful. 23 

  And by instituting hydro modification 24 

control that says how the downstream receiving 25 
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waters will be affected, starts to get at some of 1 

those problems. 2 

  BOARD MEMBER RAYFIELD:  Thank you.   3 

  MR. HAAS:  I hope that that -- 4 

  BOARD MEMBER RAYFIELD:  No, no, I just 5 

wanted to show that whoever interprets this in the 6 

future will have the same sense as Jeremy has.  7 

It’s much broader than pollution issues, as these 8 

folks (indiscernible) -- 9 

  VICE CHAIR WRIGHT:  Ms. George, Mr. 10 

Anderson is quite a gentleman and I have a 11 

question, as well.   12 

  BOARD MEMBER ANDERSON:  I was just going 13 

to reaffirm for the EPA, and our staff, that 14 

maintain that we are acting with them 15 

(indiscernible) --  16 

  MS. GEORGE:  I wanted to indicate that in 17 

reviewing the permit I disagree with the legal 18 

assertions that are made by the county, and the 19 

cities, and the Building Industry Association on 20 

the issues of unfunded mandates, imposing 21 

requirements that exceed Federal law.  The need to 22 

consider the economic factors in prescribing 23 

requirements, the economic factors that are in 24 

Section 13241 of the Water Code.  And with the 25 

0003644



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  176 

assertions that the permit would improperly 1 

prescribe the manner of compliance. 2 

  Initially, I would indicate that you’re 3 

not required to consider the economic factors 4 

discussed in Section 13241 to the extent that the 5 

provisions in the tentative order do not exceed 6 

Federal law.  And it would be my opinion that the 7 

permit provisions do not exceed Federal law.  That 8 

they are consistent with the authority that you 9 

have under the Clean Water Act, in Section 402(p) -10 

- I’m missing the subdivision.  But the section 11 

that indicates that permits for discharges from 12 

municipal storm sewer systems shall require 13 

controls to reduce the discharge of pollutants to 14 

the maximum extent practicable, including other 15 

provisions as the administrator or the State 16 

determines appropriate for the control of such 17 

pollutants. 18 

  And Appellate Court cases in California 19 

have held that the types of requirements that are 20 

in a permit, such as this, are consistent and 21 

required by Federal law.  Thus, the 13241 factors 22 

don’t come into play. 23 

  In fact, to the extent you were to 24 

consider economic factors, it would be 25 
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inappropriate to consider them if you were to do 1 

that to justify weakening the Federal standards 2 

that MS4 discharges must be adhered to. 3 

  With regard to unfunded mandates, the 4 

tentative order -- because the tentative order 5 

doesn’t exceed Federal law, I don’t believe that 6 

the permit terms would be considered unfunded 7 

mandates. 8 

  There is a recent State Appellate case 9 

that did find a Government Code provision 10 

unconstitutional.  That provision had exempted 11 

Water Board orders from being considered to 12 

possibly quality as mandates  subject to 13 

subvention.  But that case leaves open -- it didn’t 14 

consider any specific permit terms, and leaves the 15 

door open to the possibility that a permit, issued 16 

by the Regional Board, could be considered to be an 17 

unfunded mandate.  But that determination would be 18 

made by the Commission on State Mandates. 19 

  And if a permit term were challenged and 20 

the Commission were to find that it does quality as 21 

a mandate subject to subvention, we could address 22 

it at that point.  You could certainly consider 23 

whether such a permit term would be revisited.  24 

Perhaps it could be removed from the permit.  But 25 

0003646



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  178 

that is unsettled at this point, where the 1 

Commission would go. 2 

  I disagree that the draft permit 3 

improperly dictates the manner of compliance, and 4 

the Clean Water Act does require a level of 5 

specificity -- 6 

  UNIDENTIFIED SPEAKER:  Catherine? 7 

  MS. GEORGE:  Yes. 8 

  UNIDENTIFIED SPEAKER:  If I could jump in 9 

with a follow on, specifically to what you’re 10 

saying? 11 

  MS. GEORGE:  Sure. 12 

  UNIDENTIFIED SPEAKER:  So, in terms of 13 

dealing with the unfunded mandate, if there were 14 

one particular provision, and I don’t remember 15 

whether I saw it in here or not, is there any sort 16 

of severability provision that we could simply add 17 

to this, so the entire permit wouldn’t fail for an 18 

unfunded mandate in one particular section, but 19 

that particular section would fall off? 20 

  MS. GEORGE:  I’d have to check into that.  21 

I don’t know that -- I would think what you would 22 

want to do is bring the permit back, because it 23 

would depend on the type of provision.  Perhaps, it 24 

were an integral part of the permit, so I don’t 25 
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know that you would want to have an automatic 1 

provision of that type.  And I don’t know, offhand, 2 

if that would be allowed by the NPDES regulations.  3 

But I can check into that. 4 

  So, just briefly, to follow up on the 5 

manner of compliance issue.  The Clean Water Act 6 

does require that there be controls to reduce the 7 

discharge to the maximum extent practicable, and 8 

that does allow you to require specificity.  And 9 

you are also required to determine what constitutes 10 

maximum extent practicable, under Water Code 11 

precedent -- or Water Board precedent. 12 

  So, I don’t believe the permit is overly 13 

specific, in violation of Water Code Section 13360. 14 

  Just with regard to the facilities for 15 

extraction, treatment and discharge.  The fact that 16 

a treatment unit might be placed in stream, and 17 

water extracted and treated but, yet, leaving 18 

certain pollutants in the water, untreated, and 19 

then the treated water is discharged, does likely 20 

subject the treatment unit operator to regulation.  21 

Whether that is a Water of the U.S. or Waters of 22 

the State that would be a discharge of waste or 23 

pollutants to the water in the channel. 24 

  And, let’s see, I guess that’s all I have 25 
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noted here to address.  Are there other, specific 1 

questions? 2 

  VICE CHAIR WRIGHT:  No, I think you took 3 

care of -- 4 

  MS. GEORGE:  And these are developed in 5 

our written responses, as well. 6 

  VICE CHAIR WRIGHT:  Okay, at this point, 7 

I’ll turn it over to Mr. Robertus for staff 8 

recommendation. 9 

  MR. ROBERTUS:  Thank you, Mr. Chair.  I 10 

appreciate all the work on this permit by staff, 11 

and by everyone in this room, and the organizations 12 

you represent. 13 

  And I’ve been overwhelmed, quite frankly, 14 

with everything I’ve heard.  Because I thought we 15 

were at a certain point in our regulatory 16 

activities to take a step in the right direction.  17 

And perhaps we aren’t ready today. 18 

  So, I would like to give the Board Members  19 

some of my thoughts on what I’ve heard, without 20 

going into repeating what’s been said, but to give 21 

you my perspective that, hopefully, will put it in 22 

context. 23 

  This Region of South Orange County, that 24 

would be regulated by this permit, to my 25 
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understanding has about five percent of the 1 

original wetlands remaining.  The rest is gone 2 

because it’s been turned into, essentially, stores, 3 

or parking lots, or development. 4 

  It is the development process that creates 5 

infrastructure that necessitates the MS4 to drain 6 

those properties and, in fact, is the problem.  7 

It’s why the Congress passed the Clean Water Act. 8 

  The MS4s do a very good job of moving 9 

water away from properties, but they do, also, a 10 

very good job of collecting, conveying, and 11 

discharging waste.  And in this part of this 12 

Region, that this Board regulates, it’s critical to 13 

protect the remaining wetlands. 14 

  And although you may view them as a part 15 

of your MS4, some of the major creeks are, in fact, 16 

creeks.  They are Waters of the State, Waters of 17 

the U.S., and we will defend them.  That is our 18 

job. 19 

  And in order to defend them, we look to 20 

the Federal law and the concept of beneficial uses.  21 

Those beneficial uses define water quality 22 

standards that are defined in terms of physical, 23 

chemical, and biological integrity of an indigenous 24 

aquatic ecosystem.  Where that exists, we will 25 
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protect it.  Where it does not exist, and it should 1 

exist, in the opinion of this Board, we will try to 2 

reestablish that.  That’s what restoration is.  3 

When a treatment system is envisioned by 4 

responsible parties, who operate an MS4, somewhere 5 

near the discharge or beyond the discharge of that 6 

MS4, and there’s a desire to place that in those 7 

wetlands, it is inappropriate. 8 

  The current policy for the State of 9 

California was instituted by Governor Pete Wilson.  10 

It is also a Federal policy that there will be no 11 

net loss of wetlands.  If you want to put something 12 

in a wetland, you must first avoid, next you must 13 

minimize and then, finally, if you can’t do those, 14 

you mitigate. 15 

  And I’m finding it very difficult to find 16 

places to mitigate, when you want to take part of 17 

that five percent, and it takes place regularly 18 

through the 401 Water Quality Certification.  And 19 

that’s where that issue should be addressed. 20 

  If there’s a failure to reduce pollutants 21 

to the maximum extent practicable, that does not 22 

get the pollutant level for any pollutant, or 23 

groups of pollutants, below the assimilative 24 

capacity, then we are headed for an impairment. 25 
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  So, the idea of reducing pollutants to the 1 

maximum extent practicable being an iterative 2 

process, is not open-ended forever. 3 

  We’ve been at this about 15 years, as 4 

provided today by some speakers, and it’s time to 5 

effectively reduce these pollutants to levels that 6 

will in fact protect the beneficial uses. 7 

  Whether this permit will do that for the 8 

next five years, I am in doubt, based on what I’ve 9 

heard. 10 

  The focus on bacteria, perhaps appropriate 11 

because the bacteria is the primary pollutant that 12 

causes impairment to perhaps the most significant 13 

beneficial use, which is Rec I, body contact in the 14 

water.  In most places, municipal is the number one 15 

beneficial use, where people drink these surface 16 

waters.  We don’t drink our surface water in this 17 

part of our region, because we import it, and it’s 18 

kept in pipes and reservoirs, away from harm’s way. 19 

  We also don’t have large basins, where 20 

water quality in the basin is a significant issue, 21 

as far as discharge from MS4s.  And we do 22 

acknowledge that there is a great deal of 23 

impervious soil. 24 

  But nonetheless, when I took this job over 25 
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12 years ago, in the first two months I was asked 1 

to come up to Orange County, and I visited Aliso 2 

Creek and San Juan Creek, and public officials 3 

showed me the impacts of the highly erosive forces 4 

that ripped up the lower portions of these 5 

watersheds.  And they implored me to have the 6 

Regional Board do something about it. 7 

  And now, we’re here trying to do something 8 

about it, and I guess we need to work on it a 9 

little bit more. 10 

  The next point I would make is in the 11 

context of bacteria, I was surprised, today, that I 12 

didn’t hear more testimony about the success of the 13 

reduction of other pollutants.  If a community put 14 

filter sacks in all their storm drains, I would 15 

think there would be a remarkable reduction of 16 

other pollutants. 17 

  And we certainly acknowledge that reducing 18 

bacteria is important, but there’s a whole suite of 19 

pollutants that also have to be reduced to restore 20 

the physical, chemical and biological integrity in 21 

these creek systems. 22 

  And protecting the beach, we certainly 23 

agree with that.  But as Jeremy has pointed out, we 24 

can’t allow a discharge at Monarch Beach to have 25 
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toxic levels of pyrethroids, or metals, or other 1 

chemicals that you, selectively, decided not to 2 

take out of the creek because you wanted to clean 3 

up the beach for swimming. 4 

  We are currently suing the International 5 

Boundary and Water Commission because they’re 6 

insufficiently treating sewage that’s being 7 

discharged, sewage from Mexico.  And to walk away 8 

from these discharges would be tantamount to 9 

dismissing that lawsuit. 10 

  So, the idea is you protect all the 11 

beneficial uses, not selected beneficial uses.  12 

  Another point is that assimilation of 13 

waste is not a beneficial use.  There seems to be 14 

an expectation that you can put pollutant levels 15 

into creeks and use the creek to convey it down to 16 

the bottom of the watershed, and then take it out 17 

because it’s more convenient or less expensive. 18 

  And the Santa Monica Reclamation Facility 19 

might be the model you have in mind.  But once an 20 

MS4 daylights to the creek, this Board is obligated 21 

to protect that creek and all of the beneficial 22 

uses therein. 23 

  In the legal context, it has not been 24 

pointed out, but the lawsuit in the Appellant 25 
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Court, it was determined that this Board could 1 

require the dischargers, who hold MS4 permits, to 2 

meet the water quality standard today.  Not through 3 

an iterative process of endless years of 4 

negotiating the best management practices. 5 

  And I just wanted to remind everyone here 6 

that that was established by the Court. 7 

  Also, if an FETD, as we are calling them, 8 

is built in the creek, there is in perpetuity 9 

requirement to go down in the creek, with trucks 10 

and equipment, and be an intrusive regular 11 

occurrence, then today would require a programmatic 12 

consultation, probably with Fish and Game, and be a 13 

potentially discharging event. 14 

  So, again, we don’t want to put facilities 15 

in the creeks that are pollutant-removing 16 

facilities.  The pollutants need to be removed 17 

prior to discharge into the creek.  18 

  And I believe that is the extent of the 19 

comments that I would make.  And, accordingly, my 20 

recommendations are this, that we pull this permit 21 

and essentially rewrite it.  I’m not in a position 22 

to tell you when I came bring it back.   23 

  But I would make these four points.  We 24 

will make a commitment to look at consistency with 25 
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existing permits and perhaps, more importantly, 1 

where permits are going in Southern California.  2 

And we will work in concert with Region 4 and 8, 3 

the Los Angeles Region, and the Riverside, Santa 4 

Ana Region, to look at their current position and 5 

direction on what they see is necessary for 6 

regulating these coastal watersheds. 7 

  And, including looking at drafts since, 8 

technically, this permit is still a draft. 9 

  Secondly, we will take a close look at the 10 

LID, particularly the effective impervious area.  I 11 

happen to agree with much of Jeremy Haas’s 12 

comments.  I think it might be a little early.  13 

I’ve done a lot of public speaking and I’ve worked 14 

closely with SQRP, and other people  who have 15 

looked at this issue.  And it may not be three to 16 

five percent.  That may not be the answer and I 17 

think Jeremy has articulated that well, but I think 18 

we need to look at it more closely. 19 

  On the hydro modification issue, as I’ve 20 

pointed out, I think there is definitely a problem 21 

with the increased energies from relatively low 22 

levels of rain, because of the high runoff rates. 23 

  And then, potentially, the efficacy of the 24 

performance-based requirements.  Absent numeric 25 
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effluent limits, we need to have something that we 1 

can measure these reductions.  That the reductions 2 

in pollutants have to be made is -- we’ve moved 3 

beyond that question.  The question is how fast are 4 

we going to require these pollutant reductions to 5 

be made.  So, we will look again at the 6 

requirements to reduce the pollutants, and try to 7 

get our arms around that. 8 

  I think we should, a fourth point, pull 9 

out the FETDs from this permit.  The recommendation 10 

was made.  The complexity of the discussion today, 11 

involving these facilities, it’s beyond the 12 

capability of our staff to continue to put these in 13 

the permit and try to make the arguments. 14 

  We have other permits in the Region that 15 

are general permits, that cover discharges 16 

throughout the Region, that are like this.  If they 17 

want, if a discharger’s desire is to divert an MS4 18 

discharge into the sanitary sewer, there is no 19 

discharge.  And you can do that at any time, and 20 

any place. 21 

  We have about a hundred locations in the 22 

Region where there are either diversions, with 23 

potential discharges to Waters of the State, or 24 

intentional diversions to treat and re-discharge.  25 
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There are fewer of those.  But we will look at 1 

that. 2 

  But my recommendation is that we take 3 

those out. 4 

  And then, finally, the bacteria TMDL, Mr. 5 

Boon’s concern about the bacteria, indicator 6 

bacteria, beyond the presence of bacteria, their 7 

ongoing studies.  We have a TMDL bacteria -- a 8 

bacteria TMDL that I think, by the end of the 9 

summer, we may be able to put those requirements in 10 

this permit, if we can finish all the requirements 11 

that we promised this Board.  We said we would get 12 

the (indiscernible) stream before you.  I think we 13 

can do that. 14 

  And I think the best way to address the 15 

bacteria would be to put the TMDL in the permit, 16 

rather than adopt the permit and then wait five 17 

years to put it in, or try to put it in during the 18 

five years.  So, those are my comments and my 19 

recommendation. 20 

  I think we could probably plan to bring it 21 

back in late summer or fall of this year.  Thank 22 

you. 23 

  VICE CHAIR WRIGHT:  Okay.  Members of the 24 

Board, do you care -- does anybody care to make a 25 
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motion?   1 

  Mr. Rayfield? 2 

  BOARD MEMBER RAYFIELD:  Well, I will move 3 

adoption of the Executive Director’s -- 4 

  MS. GEORGE:  Excuse me, would you close -- 5 

excuse me, do you want to close the public hearing 6 

at this point? 7 

  VICE CHAIR WRIGHT:  I’m sorry.  We need a 8 

motion to close the public hearing.  Thank you. 9 

  Is there a motion? 10 

  BOARD MEMBER WEBER:  Motion. 11 

  BOARD MEMBER RAYFIELD:  I’ll make a motion 12 

to adopt the Executive Director’s --  13 

  VICE CHAIR WRIGHT:  Wait a minute, let’s 14 

take a vote on closing the public hearing. 15 

  BOARD MEMBER RAYFIELD:  Oh, I’m sorry. 16 

  VICE CHAIR WRIGHT:  Okay, I heard a -- you 17 

made the motion. 18 

  BOARD MEMBER ANDERSON:  I seconded it. 19 

  VICE CHAIR WRIGHT:  Oh, you seconded it.  20 

Who made the motion? 21 

  Okay, any discussion on the motion to 22 

close the hearing?   23 

  All those in favor, say aye. 24 

  (Ayes.) 25 
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  VICE CHAIR WRIGHT:  Those against?  1 

  The motion is carried unanimously. 2 

  Okay, now. 3 

  BOARD MEMBER RAYFIELD:  Okay, thank you.  4 

I’m sorry.  Anyway, I’ll move adoption of the 5 

Executive Director’s recommendation, at least for 6 

discussion. 7 

  VICE CHAIR WRIGHT:  Now, I just want to 8 

make this clear, is this the recommendation that is 9 

part of the Executive Officer’s Summary Report, or 10 

is this a recommendation -- 11 

  BOARD MEMBER RAYFIELD:  No, this is the 12 

recommendation that -- 13 

  VICE CHAIR WRIGHT:  -- that was presented 14 

orally? 15 

  BOARD MEMBER RAYFIELD:  Just presented 16 

orally.  You know, basically, to defer adoption of 17 

this permit, rewrite it, with some areas of 18 

emphasis as he articulated. 19 

  VICE CHAIR WRIGHT:  Is there a second to 20 

the motion? 21 

  MS. GEORGE:  Excuse me, I wanted to 22 

indicate that if you want to follow or decide that, 23 

or collectively that you want to follow the 24 

Executive Officer’s recommendation, it wouldn’t 25 

0003660



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  192 

require a motion or vote because you wouldn’t be 1 

acting on the permit today, as I understand it, if 2 

you were to follow that approach. 3 

  So, given that, if you wanted to consider 4 

withdrawing the motion at this point and just 5 

having discussion, you could do that. 6 

  BOARD MEMBER RAYFIELD:  That would work 7 

for me, thank you. 8 

  VICE CHAIR WRIGHT:  Okay.  I want to 9 

understand, Ms. George, that you’re saying we 10 

shouldn’t -- the motion to accept the Executive 11 

Officer’s report is not in order?  I don’t 12 

understand that. 13 

  MS. GEORGE:  Well, I don’t believe you 14 

would be taking an action on the item before you, 15 

today.  You wouldn’t be denying the permit or 16 

approving the permit. 17 

  VICE CHAIR WRIGHT:  Deferring action is 18 

the appropriate motion. 19 

  MS. GEORGE:  Deferring action, right.  20 

Right. 21 

  VICE CHAIR WRIGHT:  I see.  Okay, so, 22 

really, the recommendation before us is the one 23 

that’s printed as of February 13th.  That’s the 24 

Executive Officer’s recommendation.  Right?  And 25 
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John has suggested that we not follow that 1 

particular recommendation.  That, in fact, we defer 2 

action.  And your suggestion is we defer action on 3 

this until such a time as staff, with consultation 4 

with various stakeholders, can bring the matter 5 

back to the Board, with a rewritten permit.  Is 6 

that the way I understand -- is that what you’re 7 

saying?  I just want to be sure I understand the 8 

action? 9 

  MS. GEORGE:  I’m sorry, I thought you were 10 

speaking to Mr. Robertus. 11 

  VICE CHAIR WRIGHT:  Okay.   12 

  MR. ROBERTUS:  The recommendation I’m 13 

making is not to adopt.  So, if you concur that 14 

you’re not intending to adopt, as a Board, then I 15 

would anticipate you’d give me direction, if your 16 

intention is to have me bring it back, and then 17 

give me guidance on what you would want me to 18 

include in my examination. 19 

  VICE CHAIR WRIGHT:  Okay.  Mr. Rayfield, 20 

now. 21 

  BOARD MEMBER RAYFIELD:  I move we do not 22 

adopt the recommendation in the agenda, by the 23 

Executive Director. 24 

  Yeah, I’m not sure I need to do that 25 
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because -- 1 

  VICE CHAIR WRIGHT:  No motion is 2 

necessary.  But we have before us the tentative 3 

order, and we need to take some action on the 4 

tentative order. 5 

  So, Ms. George? 6 

  MS. GEORGE:  Well, you don’t need to take 7 

action to adopt or reject the permit, if you’re 8 

going to direct that it be revised and brought back 9 

in a future iteration. 10 

  VICE CHAIR WRIGHT:  Okay.   11 

  BOARD MEMBER KING:  If anybody wants to 12 

make a motion right now to adopt this tentative 13 

order, they can speak up and make such a motion, I 14 

think would be the way to proceed.  I think that we 15 

-- and I’m not seeing anybody making such a motion. 16 

  I’m going to go ahead and provide my 17 

comments about the future process and what I’d like 18 

to see between now and when we get back here. 19 

  We don’t carry guns, and if we don’t have 20 

some consensus about what we’re trying to do here, 21 

it doesn’t seem like this permit’s going to achieve 22 

a whole heck of a lot.  It seems like the current 23 

document doesn’t make anyone happy. 24 

  There’s a variety of issues that we’ve 25 
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vetted, at length today, that a lot of people would 1 

like to see differently.  The whole FETD issue 2 

looked that was specifically an accommodation for 3 

the parties and now, they’ve come in and used it as 4 

a reason why they don’t like the permit.  I think 5 

that’s a little bit of an end around.  But I don’t 6 

think it’s -- and maybe, upon further 7 

consideration, it does need to come out or at least 8 

needs a little bit further scrutiny. 9 

  In terms of just, specifically, what I’d 10 

like to see with the process going forward, there’s 11 

a lot of complaint about talking past each other 12 

and not having a good line of communication. 13 

  And we’re not at the meetings when this is 14 

discussed.  I’ve been here, this is my third 15 

meeting on this specific permit, right here.  And 16 

the first was a public forum back in April, and I 17 

was here. 18 

  But in terms of being responsive to 19 

comments, I think it would be better to 20 

specifically scan in the comment letters, reproduce 21 

their comments and address the comments word by 22 

word.  And if there’s, you know, redundant 23 

comments, then you refer back to another one.  But 24 

to paraphrase someone’s comment and to give 25 
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something that is somewhat of a conclusory response 1 

to it is the reason that we’re getting this 2 

friction that we’re not listening to the comments 3 

and that we’re not being responsive. 4 

  The interested parties that want to see 5 

revisions to the permit can come out, and put on 6 

paper, exactly what they want to be changed.  Write 7 

out exactly what you want to see changed, or 8 

sections that should be deleted, altogether.  I 9 

think that’s a constructive way to move forward 10 

with this. 11 

  And if there’s sections, you know changes 12 

that we’re not going to take, we can be very 13 

specific about why we’re not accepting certain 14 

changes to the permit, and we can have clear 15 

communication.  It’s not going to make everybody 16 

happy, but at least it creates a complete record. 17 

  And going through this, specifically the 18 

responses to comments, I found it a little bit 19 

frustrating.  And if I sat down, was volunteering 20 

my time giving comments on the a permit like this, 21 

and got back something that wasn’t even a response 22 

to the exact comment I’d made, it would be a little 23 

bit frustrating.  And, so, we need to get broader 24 

consensus, we need public support for the effort 25 
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that we’re making here. 1 

  VICE CHAIR WRIGHT:  Okay, any other 2 

guidance, comments?  Mr. Rayfield? 3 

  BOARD MEMBER RAYFIELD:  Well, first of 4 

all, I have a question.  I’m a little bit worried 5 

about the law of unintended consequences, and 6 

particularly in the context of pulling out the 7 

FETDs from the rewrite of the permit. 8 

  By doing that, is there anything off the 9 

top of the head that might cause us pause here, to 10 

rethink that?  I think it’s the right thing to do, 11 

I just want to be certain, to the extent we can. 12 

  MR. ROBERTUS:  Are you asking for my -- 13 

  BOARD MEMBER RAYFIELD:  Yes, I’m sorry. 14 

  MR. ROBERTUS:  So, the idea, so then 15 

proposed ten years ago to selectively remove 16 

pollutants at the point of the watershed, I have 17 

been concerned about it because to take the legal 18 

solution that that is a best practice we have -- I 19 

think is risky.  We have repeatedly made caveats in 20 

the permit that this is an interim measure.  And 21 

interim because it is not legal to allow the 22 

discharge that we know has pollutants because we’re 23 

not requiring monitoring. 24 

  But by allowing it as a best management 25 
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practice you’ve put it under the umbrella of the 1 

iterative process, without the numeric limits. 2 

  And we were trying to accommodate those 3 

parties in San Diego and Orange County, who were 4 

trying to treat, what essentially was urban runoff, 5 

that was getting into the creeks without being 6 

sufficiently treated.  And I’m convinced even more 7 

today that that is an inappropriate strategy for 8 

measures to try to do that.  It is coming apart, I 9 

believe. 10 

  So, it is appropriate, I believe, and well 11 

founded, to look at these discharges to surface 12 

waters from these treatment facilities as a 13 

discharge to surface water that should be regulated 14 

as with any other NPDES discharge.  They are not 15 

discharges from MS4s.  They are discharges of water 16 

taken from Waters in the State, and then 17 

discharged.  Now that we’re having these 18 

(indiscernible) --  19 

  BOARD MEMBER RAYFIELD:  Now, when we look 20 

at that and, as you said, collaboratively with 21 

copermittees and so forth, I think we also need to 22 

be very sensitive to the whole issue of water 23 

conservation and the fact that we lack the 24 

(indiscernible) -- of water availability.  And some 25 

0003667



 

  
 

 

California Reporting, LLC 

229 Napa St., Rodeo, CA 94572 

(510) 224-4476 

 

 

 

  199 

of these plants are intended to reclaim water, and 1 

so forth.  And I’m hopeful, maybe naively so, but 2 

hopeful that some meeting of the minds will come 3 

from this where we can reconcile the need to 4 

recapture or reclaim some part of that water, with 5 

the means of controlling (indiscernible) -- 6 

  UNIDENTIFIED SPEAKER:  Water that’s taken 7 

from the stream (indiscernible) -- and they 8 

discharged the reclaimed water through those, or 9 

irrigation water through Title 22, through the pipe 10 

system.  It is covered by this Board under the 11 

waste discharge requirements (indiscernible) -- to 12 

discharge that water to the surface of the ground 13 

and back to (indiscernible) -- but if it’s 14 

discharged to surface water (indiscernible) -- but 15 

there is no permit for discharging it back into the 16 

creek, other than putting it back on the stormwater 17 

permit for discharges on MS4. 18 

  UNIDENTIFIED SPEAKER:  Okay, I have one 19 

more, then.  And hearing, again, from the 20 

copermittees, and remembering the comment from the 21 

new Pro Tem from Laguna Woods, who reminded us all 22 

that everybody in this business had finite 23 

resources.  And the Mayor Pro Tem, as well as 24 

others. 25 
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  (Audio technical difficulty.) 1 

  UNIDENTIFIED SPEAKER:  -- in this revised 2 

permit will be to actions that will produce  3 

measurable water quality improvements on the 4 

ground, so to speak.  As opposed, perhaps, to, 5 

well, things like the business plan that was 6 

identified in this permit which, in my mind, I 7 

think there was little merit in that idea. 8 

  So, I’m just hoping that there will be 9 

this -- would like to see this bias for activities 10 

that directly improve water quality. 11 

  VICE CHAIR WRIGHT:  I don’t think there’s 12 

any disagreement on that, but be careful what you 13 

ask for in the way of measurements. 14 

  Okay, let’s try to focus on some guidance 15 

to Mr. Robertus, as he goes -- as he processes the 16 

revisions to this permit. 17 

  BOARD MEMBER ANDERSON:  Unlike the other 18 

members of the Board, I think I am actually ready 19 

to adopt the MS4 permit for Orange County.  But if 20 

it’s the pleasure of the Board, I’ll gladly revisit 21 

it at a future date. 22 

  I think it’s a mistake to withdraw the 23 

FETD approach completely.  I think that it would be 24 

good to have a workshop on it, as suggested by Mary 25 
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Jane, and fully vet the issues before we go about 1 

tossing it out.  Because I truly think it really is 2 

to the copermittees’ benefit to have those 3 

provisions in there.  And you might be surprised. 4 

  VICE CHAIR WRIGHT:  Are you making a 5 

motion to approve the tentative order?  Well, 6 

you’ll get a second on it.  And you’ll get a second 7 

from me because I think it’s time to put this to 8 

bed.  This has been on our table for a long time, 9 

and we’ve heard pros and cons.  One group says it’s 10 

too specific.  Another group says it isn’t specific 11 

enough. 12 

  So, if you’ll make a motion, I’ll second 13 

your motion. 14 

  BOARD MEMBER ANDERSON:  Okay, I’ll go 15 

ahead and make a motion to adopt the Tentative 16 

Order R9-2008-0001, with errata, as modified.  And 17 

with my apologies to Jeremy, my suggestion was -- 18 

you were correct, it’s on page 23.  But, it’s okay. 19 

  VICE CHAIR WRIGHT:  Any discussion on the 20 

motion. 21 

  MS. GEORGE:  You said, excuse me -- 22 

  VICE CHAIR WRIGHT:  Yes, ma’am. 23 

  MS. GEORGE:  Just for clarification, you 24 

said you would move adoption with errata -- 25 
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  BOARD MEMBER ANDERSON:  With errata. 1 

  MS. GEORGE:  -- as modified.  You mean as 2 

modified by the second set of errata? 3 

  BOARD MEMBER ANDERSON:  Yes. 4 

  MS. GEORGE:  Okay. 5 

  VICE CHAIR WRIGHT:  Okay.  If there’s no 6 

discussion, all those in favor of the motion, raise 7 

your hand. 8 

  Okay, the motion dies. 9 

  Okay, now back to discussion or comments, 10 

providing guidance to Mr. Robertus or a revision of 11 

the tentative order. 12 

  BOARD MEMBER ANDERSON:  Sometimes, when 13 

you craft something that nobody’s happy with, it’s 14 

actually as good as getting everybody to come to 15 

agreement.  So, sometimes the glass is half empty, 16 

sometimes the glass is half full. 17 

  And, I, personally, after hearing 18 

everything today, don’t see the merit of 19 

withdrawing it.  But I really think that you should 20 

consider, carefully, the FETDs.  And if we can 21 

accommodate it, have a public workshop before we go 22 

forward, that would be really, really good. 23 

  I originally thought the business plan 24 

section was a little too much, but seeing as it 25 
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would be at the end of five years, and it would 1 

just be a way to assure that the maintenance, and 2 

things that are necessary to make sure these 3 

facilities don’t go into disrepair and become 4 

mosquito habitat, and that sort of thing, I thought 5 

it was a fairly reasonable suggestion. 6 

  And you don’t have to write -- it doesn’t 7 

have to be a thousand-page, economic document.  8 

Just a simple business plan would suffice. 9 

So, that’s my -- 10 

  VICE CHAIR WRIGHT:  Okay, on -- anything 11 

else?  On the issue of consistency, I’ve been 12 

bouncing back and forth on that.  On the one hand, 13 

I think it’s important that these permits reflect 14 

the local conditions.  And there are variations 15 

between Southern Orange County and San Diego 16 

County, and between Southern Orange County and 17 

Ventura County. 18 

  So, I’m not sure that -- I guess it all 19 

depends on how we define consistency.  At some 20 

level, clearly, there needs to be consistency.  21 

That’s why we have the Federal Clean Water Act, the 22 

Porter-Cologne Act, and so on. 23 

  But I guess I was sort of leaning in the 24 

direction of what the Orange County folks were 25 
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saying about the importance of paying particular 1 

attention to the local conditions, and so on.  2 

That’s one reason why I’m supportive of the 3 

tentative order. 4 

  But I guess it’s one of these situations 5 

where you have to be real careful about creating 6 

consistency just for the sake of consistency.  7 

Anyway, I guess that’s an issue that needs to be 8 

looked at.  EPA certainly has made the point, and 9 

NRDC, as well.  But I’m a little uneasy about it. 10 

  What else?  Bacteria indicator, I think 11 

John mentioned would be looked at, as well, as a 12 

part of this revised tentative order.  That could 13 

be rather interesting.  I’m not sure what the 14 

ramifications of that are, but that will come out. 15 

  And I guess hydro modification, we’ve 16 

talked about enough.  But I assume that will be 17 

looked at, as well. 18 

  Anything else, any other guidance that you 19 

want to give Mr. Robertus? 20 

  David? 21 

  BOARD MEMBER KING:  Specifically, on an 22 

issue that we’ll get -- right now.  But I strongly 23 

support retaining a business plan in the document.  24 

That people, we don’t have enough money to pay for 25 
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it, right, because you didn’t plan.  Accounting 1 

information is useful.  It’s necessary, for a whole 2 

number of reasons, to know where you’ve been, where 3 

you’re going for planning. 4 

  I went through a couple of points, 5 

specifically with Jeremy, before, to clean it up.  6 

F(c)(e) are vague.  The word “addressed”, in Item 7 

(c), “problems addressed by the stormwater 8 

program,” I don’t really understand what that 9 

means.  (e), services provided by this stormwater 10 

program, also I don’t know what we’re trying to get 11 

there.  But everything else I think is useful 12 

information and I think it’s a good process. 13 

  There’s a lot of work that we’re making 14 

these copermittees do.  There’s nothing wrong with 15 

a couple more hours to figure out how they’re going 16 

to pay for it. 17 

  VICE CHAIR WRIGHT:  Mr. Robertus? 18 

  MR. ROBERTUS:  Yes, Mr. Chair.  Your 19 

comment about bacteria indicators, I wanted to 20 

clarify my position on that.  That this Board 21 

doesn’t have the ability or the authority to 22 

generate water quality standards for bacteria.  We 23 

use the Federal criteria, using indicators as the 24 

standard, and not identifying pathogens, or other 25 
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restructured standards, based on something other 1 

than the indicator bacteria criteria that we have 2 

been using.  So, that would be my intent, to 3 

continue to use what we’re using. 4 

  VICE CHAIR WRIGHT:  Okay.  Any others? 5 

  Okay, so Mr. Rayfield. 6 

  BOARD MEMBER RAYFIELD:  Thank you. 7 

  VICE CHAIR WRIGHT:  I want to make sure 8 

that, again, Mr. Robertus has all the advice that 9 

we have available to us here, at this point. 10 

  BOARD MEMBER RAYFIELD:  I just wanted to 11 

comment, briefly, on Mr. King’s comment about the 12 

business plan.  And I think he indicated it was 13 

important to know how these things will be paid 14 

for.  Did I get that about right? 15 

  BOARD MEMBER KING:  No.  But I mean -- 16 

  BOARD MEMBER RAYFIELD:  Or close.  And I 17 

was going to say, if that’s the issue, I think all 18 

the copermittees prepare either annual or biannual 19 

budgets, which lay all this material out in terms 20 

of what’s budgeted for all sorts of functions. 21 

  And if that’s the need, I would think that 22 

copies of those budgets would suffice for the need 23 

for the business plan.  So, just a thought. 24 

  And, again, it’s my concern that they’re 25 
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dealing with a finite set of resources and I’d like 1 

to see them applied where they’re most effective in 2 

fixing the problems.  I don’t think it’s just a 3 

couple of hours, having been in city government, 4 

and knowing what it takes to get something 5 

processed through the whole chain. 6 

  VICE CHAIR WRIGHT:  Okay, is that enough 7 

advice, Mr. Robertus? 8 

  MR. ROBERTUS:  I believe that will do it. 9 

  VICE CHAIR WRIGHT:  All right.  I guess, 10 

at this point, I would sincerely like to thank 11 

everybody who has spent so much time working on 12 

this permit.  It’s clear more work needs to be 13 

done.  I have a feeling that what we’re going to 14 

end up with is a much stronger permit, and I guess 15 

that’s something that, well, I’ll be proud of.  And 16 

I’m hoping that come the end of summer, early fall, 17 

we’ll all be back here, hopefully agreeing, more or 18 

less, on the revised permit.  But thanks so much 19 

for your time. 20 

  (Conclusion of Item 7.) 21 

 22 

 23 

 24 

 25 
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I. Introduction 
 
A.  Background 
 
This document provides responses to the third round of written comments received on 
Tentative Order No. R9-2008-0001.  A second revised Tentative Order was distributed on 
December 12, 2007, following review of comments on a revised Tentative Order that was 
distributed on July 6, 2007.  The original Tentative Order was distributed on February 9, 2007.  
This document summarizes and responds to written comments received between  
December 11, 2007 and February 8, 2008 on the second revised Tentative Order.  Two 
previous responses to comments documents (RTC I and RTC II) have addressed comments 
from the prior comment periods.   
 
B. Contents of This Document 
 
Every written comment received has been reviewed and considered.  Responses are provided 
within this document for substantive comments and are abbreviated for comments that have 
been previously addressed in RTC I and RTC II.  Nine commenters provided written 
comments during the third written comment period (December 11, 2007 through January 24, 
2008), and two others subsequently submitted comments (Table 1).    
 
Few comments responded to revisions incorporated in the December 2007 second revised 
Tentative Order.  Most comments reiterated concerns that were previously addressed in  
RTC 1 and RTC II.  New responses have not been drafted for repeat comments that lacked 
sufficient new information.  Other comments reiterated previous concerns and provided 
additional supporting material.  The new material, however, generally did not sufficiently refute 
the factors supporting the requirements within the December 12, 2007 second Revised 
Tentative Order and resulted in no substantive changes.  In a few instances, consideration of 
these comments has resulted in proposed revisions to clarify the requirements in the Tentative 
Order.  The California Regional Water Quality Control Board, San Diego Region (Regional 
Board) is scheduled to consider adoption of the Tentative Order on February 13, 2008.   
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In this document, the comments have been summarized and paraphrased.  When comments 
received from one commenter were similar to other comments received, those comments have 
been grouped in order to minimize redundancy.   
  
 

Table 1 
Organizations providing written comments on the December, 12 2007 second 
Revised Tentative Order No. R9-2008-0001 (formerly identified as No.  
R9-2007-0002) 
 
Building Industry Association of Orange County 
and Building Industry Legal Defense 
Foundation 

County of Orangeb 

City of Dana Point Natural Resources Defense 
Council and Defend the Bay 

City of Laguna Beach Orange County Coastkeeper c 

City of Laguna Hills Rancho Mission Viejo 

Construction Industry Coalition on Water 
Qualitya South Laguna Civic Association d 

Contech Stormwater Solutions, Inc. U.S. Environmental Protection 
Agency 

a  CICWQ provided technical documents to support comments submitted by the Building 
Industry Association. Additional comments were not provided. 
b Comments submitted by the County of Orange are supported by the Cities of Aliso Viejo, 
Dana Point, Laguna Beach, Laguna Niguel, Laguna Woods, Laguna Hills, Mission Viejo, 
Rancho Santa Margarita, San Juan Capistrano, and San Clemente. 
c Coastkeeper’s written comment supported the letter from NRDC. Additional comments 
were not provided. 
d The South Laguna Civic Association provided comments in November 2007, ahead of the 
second Revised Tentative Order, but past the date for consideration in the Response to 
Comments II document. 
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II. Responses to Comments 
 
A. General Comments 
 
1.  The Tentative Order Exceeds Federal Law 
Commenters:  County of Orange, Cities of Dana Point, Aliso Viejo, Laguna Beach, Laguna 
Niguel, Laguna Woods, Laguna Hills, Mission Viejo, Rancho Santa Margarita, San Juan 
Capistrano, and San Clemente, Building Industry Association of Orange County and Building 
Industry Legal Defense Fund 
 
Comment:  Several commenters reiterated concerns that various aspects of the Revised 
Tentative Order exceed the requirements outlined in the Clean Water Act1 (CWA) and as a 
result, they assert that the Tentative Order imposes unfunded mandates on local 
governments.   
 
Response:  These comments largely repeat earlier comments.  These arguments have 
previously been responded to in RTC I, Response No. 5; RTC II, Response Nos. 1 and 9.  
Section 13263 of the California Water Code (CWC) provides that in prescribing waste 
discharge requirements, the Regional Water Board must consider the facts in CWC section 
13241.   Section 13263 does not require a consideration of Section 13241 factors unless the 
requirements exceed federal requirements.  The provisions in the Tentative Order are 
necessary to meet the requirements of Clean Water Act section 402(p).  No changes are 
proposed in response to this comment. 
 
2.  The Tentative Order Imposes Unfunded Mandates 
Commenters:  County of Orange, Cities of Dana Point, Aliso Viejo, Laguna Beach, Laguna 
Niguel, Laguna Woods, Laguna Hills, Mission Viejo, Rancho Santa Margarita, San Juan 
Capistrano, and San Clemente, Building Industry Association of Orange County and Building 
Industry Legal Defense Fund 
 
Comment:  As in earlier comments, several commenters assert that the Tentative Order 
imposes requirements that exceed requirements outlined in the Clean Water Act (CWA) and 
therefore the Tentative Order imposes unfunded mandates upon local governments.    
 
Response:  These comments, including comments concerning specific elements of the 
Revised Tentative Order, were previously considered and addressed in developing the 
Revised Tentative Order and responding to pervious comments.  As indicated in RTC II, 
Section II.1., Finding E.6 and related Fact Sheet sections have been revised.  Comments 
specific to revised Finding E.6 and related changes to the Revised Fact Sheet are adequately 
addressed by the Fact Sheet and no further changes to Finding E.6 or the related Fact Sheet 
sections are proposed in response to these comments.  
 

                                            
1 Clean Water Act in this document refers to the Federal Water Pollution Control Act, as amended. 
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3.  The Tentative Order Fails to Consider the Balancing Factors in Water Code Section 
13241, Fails to Include Cost-Benefit Analysis Pursuant to Water Code Sections 13241 
and 13263 and Fails to Demonstrate that Federal Law Preempts the Water Code Section 
13241 Balancing Factors 
Commenters:  City of Dana Point, Building Industry Association of Orange County/Building 
Industry Legal Defense Foundation 
 
Comment:  The commenters repeat their concerns that the Regional Board failed to 
appropriately consider the factors outlined in California Water Code section 13241.  The City 
of Dana Point asserts that the Tentative Order lacks a necessary cost-benefit analysis 
required by California Water Code (CWC) sections 13241 and 13263.  The Building Industry 
Association of Orange County/Building Industry Legal Defense Foundation assert that the 
Tentative Order is required to consider the factors in CWC Section 13241 because it has the 
discretion to do so under CWC section 13772.   The Building Industry Association of Orange 
County/Building Industry Legal Defense Foundation also asserts that the Regional Board must 
demonstrate that federal law preempts CWC Section 13241.  
 
Response:  Previous responses to comments and the Revised Fact Sheet address these 
issues and show that the requirements in the Tentative Order do not exceed federal law.  See 
RTC I, Response No. 5; RTC II, Response Nos. 1 and 9.  In addition, to the extent economic 
information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct 
a cost-benefit analysis.  No changes have been made in response to this comment.   
 
4.  The Tentative Order Must Include a Cost-Benefit Analysis under Water Code 
Sections 13225 and 13267 
Commenter: City of Dana Point 
 
Comment:  The commenter asserts that the Tentative Order lacks a cost-benefit analysis 
required by Water Code sections 13267 and 13225 and therefore the monitoring and reporting 
requirements in the Tentative Order are void. 
 
Response:  The monitoring and reporting requirements are imposed pursuant to authority in 
California Water Code (CWC) Sections 13267 and 13383 (Note: Through errata, the Tentative 
Order is revised to include reference to the authority contained in Section 13383).  Although 
the commenter references several provisions purportedly requiring economic consideration, 
the commenter relies in part on CWC section 13225(c) for the proposition that a cost-benefit 
analysis is required to support monitoring and reporting requirements in the Tentative Order.   
 
California Water Code Section 13225 does not govern the issuance of this permit.  Section 
13225 appears in Article 2 (General Provisions Relating to Powers and Duties of Regional 
Board) of Chapter 4 (Regional Water Quality Control) of the Porter Cologne Act.  Section 
13225 empowers the Regional Board to require local agencies to report on “technical factors 
involved in water quality control.”  (Wat. Code, § 13225.)  This authority is a general authority 
that the Regional Board can use outside the context of a specific investigation or waste 
discharge requirements as part of the Regional Board’s responsibilities to assess water quality 
and to develop water quality control strategies for the region.   
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The Regional Board relies on the authority of CWC Sections 13267 and 13383 to require 
monitoring and reporting requirements.  CWC Section 13267, subdivision (b), does not require 
a cost-benefit analysis, but requires the regional board to provide a written explanation of the 
need for monitoring reports, to identify the evidence that supports requiring the person to 
provide the reports.  Under this section, the “burden, including costs, of these reports shall 
bear a reasonable relationship to the need for the report and the benefits to be obtained from 
the reports.”   
 
California Water Code Section 13383 (within Chapter 5.5 of the Porter-Cologne Act), also 
authorizes the Regional Board to impose monitoring and reporting requirements for Municipal 
Separate Storm Sewer System (MS4) permits.  Section 13383(a) provides in part that “[t]he 
state board or a regional board may establish monitoring, inspection, entry, reporting, and 
recordkeeping requirements . . . for any person who discharges, or proposes to discharge, to 
navigable waters,... “   
 
As with Section 13267, Section 13383 does not require a cost-benefit analysis, nor does it 
require that the Regional Board provide a written explanation with regard to the need and 
benefits to be gained from the requirements relative to the burden of complying with the 
requirement.  The federal regulations governing Part 2, application contents, require multiple 
proposed monitoring programs, management programs and other similar program.  (See, e.g.,  
40 C.F.R. Part 122.26(d)(2)(i)-(v).)  To the extent that monitoring and reporting programs are 
required by federal regulations, any purported need under State law alone to perform a cost-
benefit analysis is inapplicable.   
 
In any case, the Regional Board staff has considered economic considerations in developing 
this Tentative Order.  The Tentative Order and Revised Fact Sheet consider economic 
considerations and the need for monitoring and reporting in order to evaluate whether the 
Copermittees are achieving compliance with the Tentative Order.  Moreover, the monitoring 
and reporting requirements are consistent with similar requirements in the current MS4 permit 
as well as the recently adopted MS4 permit for San Diego County (R9-2007-001) which 
supports the reasonableness of the requirements. 
 
5.  Copermittees Cannot Passively Receive and Discharge Pollutants from Third Parties 
Commenter:  City of Dana Point 
 
Comment:  The commenter objects to Finding D.3,d that states that copermittees cannot 
passively receive and discharge pollutants from third parties and assert this is a  requirement 
that exceeds federal law.   
 
Response:  The commenter appears to believe that the Tentative Order is imposing a 
requirement that prohibits municipalities from passively receiving pollutants from third parties.  
Instead the Tentative Order is making a finding informed by federal regulations.  This comment 
was responded to in RTC I, Response No. 2.  No changes to the Tentative Order are made in 
response to this comment.   
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6.  The Tentative Order Improperly Shifts the Obligation to Regulate Construction and 
Industrial Sites and Infringes on Municipalities’ Exercise of Enforcement Discretion 
Commenters:  City of Dana Point, Building Industry Association of Orange County/Building 
Industry Legal Defense Foundation 
 
Comment:  The commenters assert that the Tentative Order mandates detailed enforcement 
requirements relative to construction, commercial and industrial sites that is supposed to be 
performed by the State Water Board under its regulatory authority.  They assert these 
provisions shift State responsibilities to local entities and are therefore mandates that must be 
funded.   
 
Response:  The commenters largely reiterate comments that have been responded to in 
earlier Response to Comments I, Response 2.  No changes have been made to the Tentative 
Order in response to these comments. 
 
Comment:  The City of Dana Point comments that multiple provisions in the Tentative Order 
amount to unfunded mandates but also mandate prosecution of certain activities associated 
with discharges to MS4s.   
 
Response:  As set forth in the federal regulations at 40 C.F.R. Part 122.26(d)(2)(i), 
copermittees are required to include a demonstration of adequate legal authority to authorize 
or enable them to carry out minimum legal authorities.  Consistent with these requirements, 
the Tentative Order requires Copermittees to adopt adequate legal authority to control 
pollutant discharges into and from its MS4 and to implement such authorities as necessary to 
achieve compliance with the Tentative Order.  No changes have been made to the Tentative 
Order in response to these comments. 
 
7.  The Tentative Order Dictates the Manner of Compliance 
Commenter:  City of Dana Point, Building Industry Association of Orange County/Building 
Industry Legal Defense Foundation 
 
Comment:  The commenter reiterates arguments that the Tentative Order improperly dictates 
the methods of compliance in violation of California Water Code (CWC) section 13360.  For 
example, the commenter asserts that CWC section 13360 prevents the Regional Board from 
imposing requirements on enforcement at industrial, commercial and construction sites.  The 
commenter states that the Tentative Permit unlawfully includes provisions in the JURMP, 
SUSMP, and low-impact development site design provisions that contain detailed means by 
which cities must comply with the Tentative Order and detailed requirements on what 
construction, commercial and industrial programs must be adopted and how they are to be 
implemented.  
 
Response:  The issue of prescribing the manner of compliance and the relationship to the 
MEP standard was previously addressed in RTC 1, Response No. 6.   In addition, it should be 
noted that the federal statutes and regulations authorize the permitting agency to specify the 
practices and requirements that will result in compliance with federal law.  (Environmental 
Defense Center v. EPA, 344 F.3d 832 (9th Cir. 2003).)  No changes have been made in 
response to this comment.   
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8.  Responsibility for Naturally Occurring Pollutants 
Commenter:  City of Dana Point 
 
Comment:  The commenter asserts that the Tentative Permit improperly holds cities 
responsible for non-anthropogenic sources of pollutants, essentially imposing liability on cities 
for naturally occurring pollutants.   
 
Response:  This comment was previously addressed in RTC II, Response No. 12.  No further 
changes are made to the Tentative Permit in response to this comment.  
 
9.  The Tentative Order Improperly Delegates the Development of Permit Requirements  
Commenters:  Rancho Mission Viejo, Building Industry Association of Orange County/Building 
Industry Legal Defense Foundation 
 
Comment:  The commenters assert that substantive standards for Copermittee compliance 
with the Tentative Order must be subject to a public hearing under the California 
Administrative Procedures Act and have been improperly delegated to others.  The 
commenters assert that public review of the development of criteria for SUSMPs/WQMPs at 
the local level is inadequate because the substantive criteria will take effect as part of the 
Tenative Order.   
 
Response:   These comments were addressed in RTC II, Response No. 20.  Public 
participation at the local level is an important part of the process of developing criteria for 
management plans.  The Regional Board is not foreclosed from later deciding it is appropriate 
to hold public hearings on the incorporation of detailed criteria into copermittee management 
plans.   
 
10. The Tentative Order’s SUSMP and LID Provisions Unlawfully Remove Dana Point’s 
Discretion to Review Projects Under CEQA 
Commenter:  City of Dana Point 
 
Comment:  The City of Dana Point comments that the Tentative Order’s provisions contradict 
the discretion afforded to local entities by the California Environmental Quality Act (CEQA) 
(Public Resources Code section 21000 et seq.).  The City asserts that the Tentative Permit’s 
provisions regarding Development Planning and Construction mandate adoption of ordinances 
which conflict with existing State CEQA law and are preempted.  The Tentative Permit’s 
components directly conflict with CEQA and are an unlawful attempt to direct how a local 
agency is to approve a project under CEQA.  The Tentative Order eliminates a local agency’s 
discretion to consider and approve feasible alternative mitigation measures.     
 
Response:  The City of Dana Point appears to generally object to all of the Development 
Planning and Construction provisions in the Tentative Order, set forth at sections D.1.a 
through .h and D.2.F. of the Tentative Order.  Absent greater specificity in the comment, it is 
difficult to discern precisely how these provisions directly conflict with requirements of CEQA.  
Within the sections to which the City objects are provisions requiring that the Copermittees 
revise their General Plans, as needed to provide effective water quality and watershed 
protection principles and policies that direct land use decisions (see Section D.1.a.) and 
requiring that each Copermittee revise “as needed its current environmental review processes 
to accurately evaluate water quality impacts and cumulative impacts and identify appropriate 
measure to avoid, minimize and mitigate those impacts for all Development Projects.”  (See 
Section D.1.b.)   
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These types of provisions in an MS4 permit are permissible.  See County of Los Angeles v. 
California State Water Resources Control Board, 143 Cal.App.4th 985, 1003 (2006).  The court 
of appeal considered these very types of provisions that impacted municipalities’ land use 
activities.  The court noted that “[f]ederal law requires that permits include controls to reduce 
pollutant discharge in the areas of new development and significant redevelopment - the very 
area where regional board review occurs.  (40 C.F.R. § 122.26(d)(2)(iv)(A)(2) (2006).)”  The 
“Clean Water Act supersedes all conflicting state and local pollution laws.  (Arkansas v. 
Oklahoma (1992) 503 U.S. 91, 101, 112 S.Ct. 1046, 117 L.Ed.2d 239; City of Burbank v. State 
Water Resources Control Bd., supra, 35 Cal.4th at p. 621, 26 Cal.Rptr.3d 304, 108 P.3d 862.)”  
County of Los Angeles v. State Water Resources Control Bd., supra, 143 Cal.App.4th at p. 
1003.  
 
11. The Tentative Order Violates State Laws Because It Is Too Lenient 
Commenter:  South Laguna Civic Association 
 
Comment:  The South Laguna Civic Association asserts that the Tentative Order is 
inappropriate and improper in that it violates laws and regulations pertaining to enforcement of 
Cleanup and Abatement Orders in California Water Code (CWC) section 13304, the State’s 
Water Quality Enforcement Policy, and the Porter-Cologne Clean Water Act.  Further, it 
constitutes a discriminatory Environmental Justice violation.  Further, the commenter 
recommends that the Regional Board issue a Cleanup and Abatement Order aimed at 
numerical reductions of contaminated flow. 
 
Response:  The Tentative Order implements the federal NPDES requirements.  It is not an 
enforcement action.  The Regional Board will take appropriate enforcement actions if the 
requirements are violated.  The comment pertaining to environmental justice is unfounded. 
 
12. The Regional Board Should Issue Enforcement Pertaining to Dry-Weather 
Discharges 
Commenter:  South Laguna Civic Association 
 
Comment:  The South Laguna Civic Association asserts that MS4 discharges from the 
Copermittees are creating and perpetuating a public nuisance because the discharges 
accumulate and pollute coastal aquatic resources.  Therefore, the Regional Board should take 
prompt enforcement actions.  In addition, the commenter provides suggestions for specific 
intervention actions by Regional Board. 
 
Response:  As noted above, the Tentative Order establishes requirements.  It is not an 
enforcement action.  Therefore, the comment is misplaced.  The Regional Board agrees, 
however, that dry-weather discharges can cause or contribute to conditions of pollution and 
nuisance.  As a result, the Tentative Order includes provisions for reducing the adverse effects 
of problematic dry-weather flows.  The iterative approach in Section A.3. will be the primary 
tool for ensuring that problematic dry-weather discharges receive appropriate attention. 
 

0003685



Response to Comments III on  February 13, 2008 
Tentative Order No. R9-2008-0001 

9 

B. Comments on Requirements within the Tentative Order 
 
13.     Low-impact Development (LID) 
Commenters:  U.S. Environmental Protection Agency (USEPA), Natural Resources Defense 
Council / Defend the Bay (NRDC/DB), Orange County Coastkeeper, South Laguna Civic 
Association 
 
Comment: Both the USEPA and NRDC/DB recommend that the Tentative Order be revised to 
put more emphasis on LID.  Both cite concerns that LID is only distinguished within Section 
D.1.d.8, which allows the Copermittees to develop a LID site design BMP substitution program 
that would allow a priority development project to substitute implementation of a high level of 
site design BMPs for implementation of some or all treatment control BMPs.   
 
To increase the emphasis on LID in the permit, USEPA recommended that the permit include 
provisions similar to Part 5.E.III.2 of the August 28, 2007 draft MS4 permit for Ventura County 
proposed by the Los Angeles Regional Water Board (NPDES permit No. CAS004002), which 
specifically requires that LID be woven into the design of specified new development and 
redevelopment projects.   
 
Response:  The concerns are unwarranted.  The cited section is specifically for a process to 
use LID to reduce the requirements for treatment control.  The Tentative Order does 
emphasize LID throughout Section D (Development Component).  Section D.1.c, D.1.d and 
D.1.h directly incorporate LID measures under the requirements for site design best 
management practices (BMPs).  However, minor modifications are proposed in the errata to 
clarify the importance of LID.   
 
LID is a planning strategy developed to enable planners to use hydrologic cycle principles to 
match pre-development hydrology or meet particular (e.g., regulatory or planning) watershed 
or resource goals.  Site design BMPs are part of the generally recognized approach to 
successful implementation of the LID strategy.  As such, the Tentative Order requires LID site 
design BMPs be considered as a primary tool in storm water management. 
 
For instance, the Tentative Order requires site design BMPs to be implemented at every 
development and redevelopment site where their application is feasible (Section D.1.c.2).  Site 
design BMPs are also required to be implemented at every priority development project 
(Section D.1.d.4).  Most importantly, site design BMPs are also required to be the first step in 
addressing hydromodification (Section D.1.h.3.b).   
 
The Tentative Order is similar to the cited provisions within the MS4 Permit proposed for 
Ventura County.  For instance, the Tentative Order clearly requires LID in Standard Urban 
Storm Water Mitigation Plan (SUSMP) projects (Section D.1.d.4), but had not previously used 
the phrase “LID.”   Although the tentative Order does not require a guidance manual like the 
proposed Ventura Permit, it does require the Copermittees to develop siting, design, and 
maintenance criteria for site design BMPs and LID techniques (Section D.1.d.9) in their local 
SUSMPs.  Finally, as in the Ventura draft permit, the Orange County Tentative Order requires 
training and education for site design BMPs (Section D.1.i.), but it does not specify the 
associated content to the same degree. 
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As noted in a recent report prepared for the State Water Board by the Low Impact 
Development Center,2 one problem is that site design, source control, and pollution prevention 
are often “added-on” options to traditional end-of-pipe controls that preserve the centralized 
collection and treatment system of control.  The Tentative Order appropriately addresses this 
issue by requiring that site design BMP be considered foremost in storm water management 
plans. 
 
14.  Improve the Precision of Vague Requirements for Site Design BMPs 
Commenters:  U.S. Environmental Protection Agency (USEPA) 
 
Comment: USEPA expressed concerns about the site design BMP requirements in Sections 
D.1.d.4.b.ii and iii that have requirements for "a portion" of impervious areas, and walkways 
and trails, etc.  USEPA notes the term "a portion" is vague and recommends LID provisions 
similar to the draft Ventura County permit where more precise requirements would be 
developed. 
 
Response:  Presumably, the comment refers to the provision in the draft Ventura County 
permit which requires SUSMP projects to limit the percentage of effective impervious area 
(EIA) to less than five percent of total project area.  The tentative Orange County permit does 
not include a numeric criterion for impervious area, as described below in Response to 
Comment No. 16.   
 
Nonetheless, proposed revisions in the errata would replace the phrase “a portion…” with 
reference to the maximum extent practicable (MEP).  It is anticipated that MEP would be 
evaluated using the criteria that is required to be developed for site design BMPs in Section 
D.1.d.9.  That section requires the Copermittees to develop criteria for design and applicability 
of the site design BMPs in their Water Quality Management Plan (WQMP).  This approach 
incorporates the widespread recognition that there may be limits in the extent to which various 
LID site design approaches may be suitable for particular sites.3 
 
15.  Site Design and Low-impact Development Provisions are Vague and Indefinite 
Commenters:  NRDC/DB, South Laguna Civic Association, Orange County Coastkeeper 
 
Comment: NRDC/DB asserts, and other commenters agree, that the site design BMP 
requirements lack specificity, rendering them inappropriate for an MS4 Permit.  For instance, 
they object to requirements to apply certain BMPs “where applicable and feasible” because 
such provisions fail to adequately articulate the acts required.   Similarly, they contend that 
such open-ended provisions are inappropriate on grounds that they escape assessment by the 
Regional Board because its unclear what actions are required.  Further, they assert that 
USEPA guidance requires that measurable goals be included for each BMP to be 
implemented.  Finally, they suggest that such provisions conditioning action based on 
“feasibility,” or “minimize,” fail to make certain that water quality standards will be met. 
 

                                            
2 State Water Board 2007.  A Review of Low Impact Development Policies: Removing Institutional 
Barriers to Adoption.  Commissioned and Sponsored by California State Water Resources Control 
Board and the Water Board Academy.  Prepared by Low Impact Development Center. 
3 For example, see USEPA 2000.  Low Impact Development (LID): A Literature Review.   
EPA-841-B-00-005. 
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Response:  The Tentative Order does establish clear requirements for evaluation and 
implementation of site design BMPs (e.g,. Sections D.1.c, D.1.d, D.1.h).  The responsibility to 
apply particular site design BMPs to particular projects is appropriately placed upon the 
municipalities.  To ensure site design BMPs are appropriately applied, the Tentative Order 
includes specific requirements for the considerations that must take place, and further, 
requires the municipalities to develop specific criteria by which “feasibility” and “applicability” 
will be assessed.  It is not necessary, nor desirable, for the Regional Board to review and 
approve each practice and procedure used or required by the municipalities. Rather, the 
Regional Board, when considering adoption of the Tentative Order, establishes requirements 
for both specific control measures (such as inspections) and the practices, procedures, and 
activities that ensure BMPs will be implemented to the MEP. 
 
16.  Establishing a specific numerical threshold for impervious surfaces 
Commenters:  NRDC/DB, South Laguna Civic Association 
 
Comment: Commenters recommend that in order to meet the MEP standard and water quality 
standards, the permit should adopt three percent (3%) maximum allowable effective 
impervious area in all priority development projects.  NRDC/DB restate comments previously 
submitted and provide additional supporting documents to support the recommendation. 
 
Response:  The Regional Board appreciates and is encouraged by the direction of the 
investigations by Dr. Horner, SCCWRP, and others cited by the commenters.  However, it is 
inappropriate at this time to include a three percent threshold for total or effective impervious 
area in the Orange County Tentative Order.   
 
The Tentative Order’s approach to LID and hydromodification is more appropriate than 
establishing a numeric impervious threshold.  It will ensure that LID and appropriate 
hydromodification controls are implemented and it provides for appropriate site-specific 
considerations.  Further, it places the emphasis on the conditions of receiving waters.  
Moreover, it is tailored to specifically address existing impairments and modifications, rather 
than only preventing new problems. 
 
Hydromodification is caused by changes in land cover.  While numerous studies have found 
relationships between imperviousness and stream degradation, focusing on changes to 
impervious cover risks over-simplifying the matter in a way that may not achieve the desired 
results of protecting and improving conditions within receiving waters.  Hydromodification 
effects are driven by numerous factors including, but not limited to, land terrain, soil 
characteristics, precipitation patterns, runoff patterns, conditions of the receiving waters, land 
uses, and degree of proposed changes affecting the hydrologic cycle of a site.  As a result, 
site specific considerations are especially important when determining appropriate levels of 
hydromodification control, whether through site design and/or additional control measures. 
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Changes in land cover alter the conversion of precipitation to runoff, which is the essence of 
hydrology-induced hydromodification.4  These could include changes that maintain pervious 
areas, but change a site’s runoff and transport characteristics.  Changes in soil density via 
compacted soils, changes in vegetation types such as conversion of trees to turf, changes in 
landform contours such as creating large manufactured slopes in areas once having more 
topographic complexity, are a few examples where percent imperviousness is unchanged, but 
the drainage area must be considered hydrologically modified.  Such activities are common in 
south Orange County, particularly in areas affected by landslides.  Therefore, assessments of 
imperviousness may miss important design features that affect runoff patterns.5 
 
17.  Requirements Must Include Objective Performance Standards, Particularly for Site 
Design and Hydromodification 
Commenters:  NRDC/DB 
 
Comment: NRDC/DB recommends that objective performance standards be included in the 
MS4 requirements for site design and hydromodification BMPs. 
 
Response:  For reasons cited above, establishing numeric standards for site design BMPs is 
problematic at this point.  However performance standards are included for interim 
hydromodification controls at large projects.  One measurable goal within the Tentative Order 
is to have 100 percent of projects appropriately conditioned by the municipality to include LID 
site design BMPs and hydromodification controls using a sound project review process to 
determine feasibility.  Other measurable goals include the development of criteria to determine 
feasibility of site design and treatment BMPs, as well as for the design and maintenance of 
them.  The use of numeric and narrative measurable goals is consistent with USEPA 
guidance.6 
 
The Tentative Order does require numeric criteria be developed and implemented for 
hydromodification control (Section D.1.h), but recognizes that there are many approaches to 
control hydromodification.  Examples of metrics for hydromodification control include 
hydrograph matching, effective (or total) impervious area, flow duration control, volume 
control, and erosion potential.  Section D.1.h.4 requires that numeric criteria be developed 
following a logical and scientifically-defensible process.  It neither requires a specific numeric 
criterion, nor requires the use of a specific technique.  Rather, the Tentative Order allows the 
Copermittees to develop criteria ensuring that local studies and factors are the foundation for 
the criteria. 
 

                                            
4 Other hydromodification effects derive from physical changes to the stream channel and also its 
relationship to the floodplain.  For example, disconnecting a channel from its floodplain through levees 
or confining the active channel through hardscaping can severely affect the flow regime within and 
downstream of the subject channel. 
5 For some discussion, see:   
Moglen and Kim 2007. Limiting Imperviousness: Are threshold-based policies a good idea?  Journal of 
the American Planning Association Vol 73, No.2 pp. 161-171; and 
McCuen, Richard H.  2003.  Smart Growth: Hydrologic Perspective.  Journal of Professional issues in 
Engineering Education and Practice. Vol. 129, No. 3 pp.151-154. 
6 See: USEPA Measurable Goals Guidance for Phase II Small MS4s;  And USEPA National 
Management Measures to Control Nonpoint Source Pollution from Hydromodification Chapter 6: 
Guiding Principles. Full document available at http://www.epa.gov/owow/nps/hydromod/index.htm 
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Moreover, the Tentative Order appropriately recognizes that LID and hydromodification control 
criteria could reasonably differ between newly developing areas and redevelopment in 
urbanized areas.  This approach is consistent with the State Water Board LID report, USEPA 
guidance,7 and numerous other studies. 
 
18.  Failing to Include LID and Hydromodification Provisions That Are Required in Other 
Permits 
Commenters:  NRDC/DB 
 
Comment: NRDC/DB contend that failing to include LID and Hydromodification provisions that 
are required in other permits, without explanation, is a failure to meet MEP.  They specifically 
cite examples in the San Diego MS4 Permit (Regional Board Order No. R9-2007-0001).  
 
Response:  All requirements within the San Diego MS4 Permit were considered when 
developing the Tentative Order for Orange County.  Determining which requirements to 
include, modify, or not include were based on factors outlined in the USEPA guidance for 
reissuing MS4 Permits.8   
 
One important factor considered when developing the tentative requirements for LID and 
hydromodification was the permit application package from the Copermittees.  With respect to 
LID and hydromodification, the application from Orange County was more fully developed than 
that from the San Diego County copermitees, thus the Tentative Order could focus on fine-
tuning, rather than constructing, related requirements.  For instance, the process for requiring 
site design BMPs in development projects was generally well planned and documented.  
However, it did lack any guidance for determining the applicability and feasibility of site design 
BMPs. As a result, a requirement to do so was included in the Tentative Order.  Further, the 
Orange County Copermittees committed to developing criteria for LID site design in their 
permit application. 
 
Similarly, the permit application package recognized the need to address hydromodification 
and the physical alteration of stream channels because the monitoring program had made the 
connection between poor physical habitat and low quality biotic habitat.  The sophistication 
exhibited within the Permit application package for the connection between hydromodification 
and receiving water condition lessens the risk that inappropriate hydromodification controls 
would be developed.  Therefore, it is appropriate for the Regional Board to establish process-
based requirements for updating SUSMPs in lieu of requiring formal review of a draft model 
program as was written into the San Diego Permit. 
 
Additionally, it should be noted that in some cases cited in the NRDC/DB comment letter, the 
actual requirements in the two Permits are similar and even strengthened for clarity in the 
Tentative Order for Orange County. 
 

                                            
7 See USEPA 2007. Reducing Stormwater Costs through Low Impact Development (LID) Strategies and 
Practices. December 2007 EPA 841-F-07-006 
8 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations. Interpretive 
policy memorandum on reapplication requirements for MS4s. 
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Finally, another important factor in considering LID, hydromodification, and other permit 
requirements is necessarily the local conditions of both the programs and urban runoff issues 
that form the context for the programs.  MS4 permits must be tailored to the permits’ areas.  
The emphasis within and among program components rightly varies between the San Diego 
and tentative Orange County requirements.  The important factor is not whether one permit’s 
requirements are omitted in another’s, but rather the justification for the requirements 
themselves.  And, that justification is strongly determined by the factors specific to the singular 
permit area. 
 
19.  Incorporating Future Research into Hydromodification Criteria (Section D.1.h.4) 
Commenters:  USEPA, NRDC/DB, Rancho Mission Viejo, Building Industry Association of 
Orange County, Building Industry Legal Defense Foundation. 
 
Comment: Commenters express concern that the studies cited in Section D.1.h.4 upon which 
the future hydromodification criteria would be based have yet to be completed and are not 
available for public review at this time.  To ensure adequate public participation, they 
recommend that the Regional Board solicit public comment and formally review and approve 
the criteria developed by the Copermittees in a public setting.   
 
Response:  The reference to specific studies by the Stormwater Monitoring Coalition and 
Southern California Coastal Waters Research Program are proposed to be deleted and 
replaced with requirements to consider local studies.  It is important for hydromodification 
criteria to be based on studies conducted in the local region because factors such as terrains, 
soil types, channel morphology, hydrology, etc. strongly influence the effects of 
hydromodification.  The Tentative Order contains requirements for a process to ensure that the 
Copermittees develop and implement appropriate hydromodification criteria. If the process 
outlined in the Tentative Order is followed, the resulting criteria will be appropriate.  If the 
process is not followed, then the Copermittees will be subject to enforcement actions.  This is 
similar to how appropriate BMPs are often selected at the local level, provided their selection 
conforms to the criteria outlined in MS4 permits.  For that reason, intermediate review and/or 
approval of a model hydromodification control program by the Regional Board is not 
necessary.  In addition, Section D.5 of the Tentative Order requires that each Copermittee 
must incorporate a mechanism for public participation in the updating, development, and 
implementation of the Jurisdictional Urban Runoff Management Program. 
 
20.    Hydromodification Control Waiver Provisions (Section D.1.h.3.c.i) 
Commenters:  Building Industry Association of Orange County / Building Industry Legal 
Defense Foundation 
 
Comment: Representatives from the building industry repeat their concerns with the tentative 
requirements under which waivers for hydromodification controls may be issued (Section 
D.1.h.3.c).  Comments highlight three concerns with the metric:  (1) focusing on total 
impervious cover at a site is “myopic,” partly because it ignores the conditions of the receiving 
water; (2) criteria should rely on “effective,” rather than “total,” imperviousness; and (3) 
deferring development of a criterion to published reports by specific third-parties in Section 
D.1.h.3.c.i is improper.  Commenters also recommend additional revisions to the criterion used 
for the metric, specifically that waivers should be based on consideration of the overall 
imperviousness, rather than the net change in impervious area caused by a project. 
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Response:  The Tentative Order does allow Permittees to develop waiver criteria based on 
effective, rather than total, impervious area.  It does not require a waiver program to be 
established, but it does set some criteria by which the waiver program would be expected to 
ensure protection of receiving waters if total imperviousness is the metric selected by a 
municipality.  The Tentative Order states that “Copermittees may develop a strategy for 
waiving hydromodification requirements for on-site controls (not site design BMPs) in 
situations where assessments of downstream channel conditions and proposed discharge 
hydrology clearly indicate that adverse hydromodification effects to present and future 
beneficial uses are unlikely” (Section D.1.h.c.3).   
 
Section D.1.h.3.c.i establishes the criteria by which waivers may be granted based on 
consideration of proposed on-site hydrological changes.  The following subsection (Section 
D.1.h.3.c.ii) establishes criteria for when waivers may be granted based on the condition of the 
receiving waters.  Ultimately, the criteria developed per Section D.1.h.4 will establish a more 
precise assessment and implementation of hydromodification controls.   
 
Similarly, contrary to the implication in the comment, Section D.1.h.3.c does not require that 
findings from the SMC/SCCWRP studies be used. Instead, it allows the use of local studies, 
which is entirely reasonable given that measures selected by municipalities should be based 
on scientific literature. 
 
Finally, the Tentative Order provides reasonable flexibility for the development of waiver 
criteria.  However, a revision is recommended in the errata based on the comment to revise 
the numeric criteria in Section D.1.h.3.c.i to focus on a site’s imperviousness, rather than the 
net change caused by the project.     
 
21.  One-acre Threshold for SUSMP Requirements 
Commenters:  U.S. Environmental Protection Agency (USEPA) 
 
Comment: USEPA recommends that the SUSMP requirements apply to all new projects 
disturbing one or more acres.  USEPA notes that it's Phase II stormwater regulations at 40 
CFR 122.34(b)(5) require post-construction BMPs for all new developments and significant 
redevelopments disturbing one or more acres.  As a Phase I permit, the requirements for 
Orange County should be no less stringent. 
 
Response:  The tentative Order does establish a one-acre trigger for SUSMPs within 3 years 
of adoption (Section D.1.d.1.c). 
 
22.  Clarify “Enhanced” BMPs 
Commenters:  USEPA 
 
Comment: USEPA recommends clarifying the term “enhanced BMPs” as used in Section 
D.2.d.1.c and elsewhere for discharges to 303(d) water bodies and environmentally sensitive 
areas.   USEPA also wanted to ensure the Tentative Order requires the enhanced BMP 
approach for all impaired water bodies.  
 
Response:  As used in the Tentative Order, “enhanced BMPs” means control actions 
specifically tailored to the condition of concern that are expected to be more capable of 
addressing the condition of concern than are the minimum required BMPs in a municipality.  
The Tentative Order does require enhanced BMPs for all applicable discharges into impaired 
water bodies.  A footnote is proposed to clarify the meaning of “enhanced.” 
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23.  Replace Revised Language for Treatment Control BMPs and Allow for In-stream 
BMPs in Unvegetated Waters 
Commenters:  Rancho Mission Viejo, Building Industry Association of Orange County / 
Building Industry Legal Defense Foundation 
 
Comment: Commenters opposes the revision to Section D.1.d.6.c that calls for the treatment 
BMPs to “remove” pollutants rather than the previous language to “infiltrate, filter, or treat” 
pollutants.  The commenters are specifically concerned that the requirement implies that all 
pollutants must be removed, rather than just the amount necessary to comply with water 
quality standards.  One commenter recommends the word “reduce” rather than “remove,” in 
order to be consistent with federal statute (33USC §1342p.e.B.iii).  Another commenter 
recommends changing the language to be consistent with Finding E.7 that alludes to the 
protection of values and functions of a water body, and then suggests that ephemeral and 
intermittent streams be used as treatment BMPs when they are dry because they presumably 
lack aquatic values and functions. 
 
Response:  A revision was made previously in the second Revised Tentative Order 
(December 2007) to maintain consistency with prior changes to Section D.1.d.6.b (July 2007) 
to accommodate pollutant removal processes that may not have been previously listed.  
However, “reduce” is generally the more appropriate term for storm water treatment, rather 
than dry-weather treatment.  A further revision to Section D.1.d.6.c. is proposed. 
 
There is no requirement to remove all pollutants from every storm discharge.  The design 
criteria for SUSMP BMPs do not anticipate all pollutants would be removed from all storm 
water discharges.  However, if a certain level of treatment is causing a condition of pollution, 
then the iterative process in Section A.3 must be used to improve the BMPs.    
 
It is inappropriate for any stream to be used as a treatment BMP to comply with the MS4 
requirements.  BMPs must be implemented to reduce pollutants prior to the discharge from the 
MS4.  The Water Quality Control Plan for the San Diego Basin establishes the standards that 
protect values and functions of a water body, not the MS4 Permit.  Accordingly, the values and 
functions of ephemeral and intermittent streams are protected by various means, including the 
MS4 permit.   The beneficial uses designated in the Basin Plan apply to unvegetated waters, 
and the discharges into such waters must be treated to a level that protects the beneficial 
uses.   
 
24.  Allow Regional Conservation Plans to Govern SUSMP Reviews 
Commenters:  Rancho Mission Viejo 
 
Comment: Rancho Mission Viejo repeats a previous recommendation to allow SUSMP 
reviews (Section D.1.d) to be subservient to the Special Area Management Plan (SAMP) and 
Southern Subregion Habitat Conservation Plan (HCP).   
 
Response:  The recommendation remains inappropriate.  While the SAMP and HCP consider 
water quality, it is not considered at a level equivalent to the MS4 NPDES program.  The MS4 
requirements are needed to ensure that water bodies receiving discharges from MS4s in the 
area are protected.   
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As stated in previous responses, the value of the SAMP is best appreciated at a large scale, 
being somewhat equivalent to a macro-scale LID approach because areas most important for 
regional hydrological functions are protected from physical destruction.  However, that does 
not obviate the need to ensure that MS4 discharges do not cause or contribute to conditions of 
pollution in ephemeral, intermittent, and perennial streams, be they vegetated or unvegetated. 
 
25.  Active Sediment Treatment (Section D.2.d.1.c.i) 
Commenters:  Rancho Mission Viejo, Building Industry Association of Orange County 
 
Comment: Commenters recommend adding language to the evaluation of active sediment 
treatment in order to ensure that potential toxicity effects are fully considered. One commenter 
provided specific recommendations for factors to consider. 
 
Response:  The Regional Board agrees that the inappropriate application of active treatment 
systems could result in aquatic toxicity.  A revision is proposed in response to the 
recommendation for specifying additional factors previously considered relevant, but not 
spelled out in the Tentative Order. 
 
It is important to recall that the Tentative Order prohibits discharges into and from the MS4 in a 
manner causing, or threatening to cause, a condition of pollution, contamination, or nuisance 
in waters of the state.  If a municipality requires a construction site operator to use a chemical 
additive that could cause a condition of pollution, contamination or nuisance in waters of the 
State, the municipality and discharger would have to ensure that adequate filtration is 
implemented to prevent that chemical additive from discharging in a manner causing, or 
threatening to cause a condition of pollution, contamination, or nuisance in waters of the state.  
No part of the active treatment requirements allows a construction site to pollute waters of the 
State.  Therefore, when active treatment is used, adequate steps must be in place to maintain 
and prevent the system from causing, or threatening to cause a condition of pollution, 
contamination, or nuisance in receiving waters. 
 
Comment: The BIA recommends deferring provisions regarding the appropriateness of active 
treatment systems until the statewide general construction NPDES permit is reissued.   
 
Response:  Since active treatment can be a useful tool in some circumstances, it is 
appropriate to include it in the options considered by the municipalities when reviewing 
projects.  Deferring until the statewide Construction General Permit (CGP) is adopted is 
problematic for various reasons.  First, there is no guarantee that the active treatment 
provisions will be included, as the tentative CGP is in draft form and will likely be revised.  
Second, there is no assurance of how long the CGP will take to be adopted.  It is already five 
years behind schedule.  Third, the CGP is a broad statewide permit intended to cover all 
manner of construction sites and activities.  The Orange County MS4 Permit is a region 
specific permit which allows BMP implementation to be done on a site by site basis.  This is 
intended to give the Copermittee flexibility when handling construction sites.   
 
26.  BMP implementation for Flood Control Structures (Section D.3.a.4) 
Commenters:  City of Laguna Hills 
 
Comment: The City of Laguna Hills requests revising the deadline for completing the 
evaluation of flood control facilities and also repeats previous recommendations to remove the 
deadline and limit applicability of this section to the Orange County Flood Control District.    
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Response:  The deadline is being revised to reflect the delayed issuance of the Tentative 
Order.  The deadline is necessary to ensure that management measures are implemented in a 
timely fashion.  As stated previously, the requirements apply only to municipalities that own 
and/or operate such facilities.  
 
27.   Investigations: Responding to Data (Section D.4.e.2.b) 
Commenters:  City of Laguna Hills 
 
Comment: The City of Laguna Hills repeats a request to clarify that the Tentative Order does 
not require a fully completed investigation within two days of receiving dry weather field 
screening results. 
 
Response:  As stated previously, the Copermittees must begin conducting an investigation 
within this time frame.  The Tentative Order requires that “...the Copermittees must either 
conduct an investigation to identify the source of the discharge or document the rationale for 
why the discharge does not pose a threat to water quality and does not need further 
investigation.” It is not necessary to change the language of the Tentative Order.  It is 
recognized that completion of an investigation may occur within or beyond two days, 
depending on a variety of circumstances.   
 
28.  Elimination of Illicit Discharges and Connections (Section D.4.f) 
Commenters:  City of Laguna Hills 
 
Comment: The City of Laguna Hills repeats previous recommendations to soften the 
requirement to immediately eliminate illegal discharges that pose a serious threat to the 
public’s health or environment.  The commenter recommends that “immediately” be replaced 
with “in a timely manner.” 
 
Response:  The language in the Tentative Order is appropriate.  It requires a different 
standard for elimination based on the threat posed by the discharge or connection.  No further 
revisions are proposed. 
 
29.  Storm Water Funding Business Plan (Section F.3) 
Commenters:  City of Laguna Hills 
 
Comment: The City of Laguna Hills repeats its objection to the requirement to develop and 
submit a Municipal Storm Water Funding Business Plan that identifies a long-term funding 
strategy for program evolution and funding decisions.   
 
Response:  As previously stated, the development of the Business Plan is an important 
measure for ensuring that proposed management practices will be implemented and 
maintained in a sustainable fashion.  No revisions are proposed to this section. 
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30.  Authority to Establish Requirements for Discharges from Facilities that Extract, 
Treat, and Discharge (FETD) to Waters of the U.S. (Section B.5) 
Commenters:  County of Orange 
 
Comment: The County of Orange continues to oppose requirements regarding the effluent 
from FETDs.  The County asserts that the Regional Board has no authority to regulate the 
effluent from such facilities, in part because the FETDs are not part of the MS4 and because 
the FETDs do not add pollutants to the water being processed and discharged. The County 
appears to accept the revision to Section B.5.c regarding the use of the iterative approach in 
Section A.3 to address conditions of pollution or nuisance caused by the FETD effluent.  
 
Response:  Previous such comments were addressed in RTC II, Response No. 14 with 
corresponding revisions in the Second Revised Tentative Order.  The Regional Board is 
responsible for establishing NPDES requirements for point source discharges of pollutants to 
waters of the U.S.  Discharges from FETDs are point source discharges that do have the 
potential to cause or contribute to conditions of pollution, nuisance, and contamination.  As 
such, regulation of the discharge of effluent via NPDES permits is warranted where the 
discharge contains pollutants.  Effluent from MS4 point sources under MS4 NPDES permits is 
generally not held to numeric criteria (as in individual NPDES permits), but the effluent may be 
subject to NPDES regulation.   
 
The procedure outlined in Section A.3 describes the process for implementing progressively 
better-tailored BMPs to ultimately protect water quality standards in the receiving waters.  
However, it is appropriate to prohibit the FETD effluent from causing erosion because the 
effluent flow characteristics are managed as part of the standard design process for such 
facilities.  Further water quality monitoring requirements are necessary as part of determining 
the effectiveness of BMPs to mitigate the threats caused by the effluent.  The Tentative Order 
properly establishes adaptive monitoring requirements specifically tailored to the expected and 
actual effluent and receiving water characteristics. 
 
The Regional Board agrees, in part, with the comment that the MS4 NPDES permit may not 
be the most appropriate method for ensuring discharges meet water quality standards.  As 
stated in Finding E.9 and has been communicated to the Copermittees since 2001, the 
Regional Board anticipates developing general or individual NPDES requirements for FETDs 
where appropriate.  In addition, the interim use of the MS4 requirements was based, in part, 
on support for doing so from the County of Orange in response to previous plans to require 
individual NPDES requirements for the FETD proposed at Poche Beach.9 
 

                                            
9 By letter dated May 31, 2007 the County of Orange objected to a condition within the Clean Water Act 
Section 401 Water Quality Certification for the proposed ultraviolet facility at Poche Beach.  The County 
stated its expectation that the facility’s effluent would be subject to MS4, rather than individual, NPDES 
requirements.  In response, the 401 Certification was amended to remove the requirement to obtain 
individual NPDES requirements. 
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31.  FETD Requirements Unnecessarily Burden Attempts to Improve Water Quality 
Commenters:  County of Orange 
 
Comment: The County of Orange repeats its concern that the FETD requirements in Section 
B.5, and associated monitoring and reporting requirements, would impose unnecessary 
obligations on the facility’s operator since the intent is generally for a specific pollutant.  
Further the comment contends that discharges from a FETD should be considered a “diverted 
stream flow,” subject to Section B.2 (non-prohibited discharges). 
 
Response:  As previously noted, the operator of a FETD has an obligation to discharge water 
that does not adversely affect beneficial uses.  The Regional Board does acknowledge that, 
for the time being, the iterative approach of Section A.3 is appropriate for ensuring water 
quality standards are met.  The Regional Board disagrees that such effluent from typical FETD 
facilities constitutes a diverted stream flow as considered by the federal NPDES regulations.  
Nonetheless, because such discharges contribute pollutants that cause or contribute to 
conditions of pollution, the regulations would anyway require that the effluent be prohibited or 
subject to the iterative BMP approach of Section A.3.  Under that reasoning, the monitoring 
requirements in the Tentative Order’s Monitoring and Reporting Program are clearly necessary 
to ensure that the iterative approach is achieving results.  Specific requirements for the FETD 
effluent and monitoring are warranted based on the unique nature of the FETDs as compared 
to conventional MS4 discharges.  No additional changes to the Tentative Order are proposed 
based on this comment. 
 
32.  Treatment BMP Review and SUSMP Updates (Section D.1.d.11) 
Commenters:  Contech Stormwater Solutions, Inc. 
 
Comment: The commenter recommends revising the language within Section D.1.d.11 to link 
BMP performance to specific design criteria.  It recommends consideration of an approach to 
assess performance of actual BMPs rather than classes of BMPs. Further, it recommends that 
the Permit require specific pollutant and water quantity reduction assessments be included in 
SUSMP updates and that minimum design standards for LID BMPs be developed. 
 
Response:  The Regional Board appreciates the contributions of the storm water BMP industry 
to the advancement of improved practices.  The Tentative Order does not require how the 
BMP effectiveness tables in the SUSMP are updated, but does, as the commenter suggests, 
require that actual data be used in the development of the tables (Section D.1.d.11.b).  In 
addition, the Tentative Order does require that effectiveness assessments evalutate both 
receiving water quality and the performance of BMPs (Section G). 
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33.  FETD Provisions and Dana Point’s Efforts to Remove Fecal Indicator Bacteria 
Commenters:  City of Dana Point 
 
Comment: The City of Dana Point repeats concerns that the FETD provisions (Section B.5 and 
associated monitoring requirements) unfairly regulate and unjustly “punish” the City, which has 
expended significant funds for an ozone-based urban runoff treatment facility at Salt Creek.  
The City of Dana Point identifies a grant agreement with the State Water Board that it asserts 
gave the City “express approval” to install and operate this particular facility.  The City proffers 
various legal arguments, such as equitable estoppel, and claims that regulation of its treatment 
facility would amount to unconstitutional “ex post facto” elimination of existing contractual 
rights and duties such that it asserts the Tentative Order’s application to the City’s ozone 
treatment facility would be barred.  The City requests that the project be “grandfathered” from 
the FETD requirements in the Tentative Order. 
 
Response:  The City’s arguments are misplaced.  The City wrongly concludes that the 
Tentative Order requires separate discharge permits for the Salt Creek facility.  Rather Finding 
E.9 declares the intention of the Regional Board is to ultimately require individual or general 
NPDES permits, but it does not do so at this time.  Further, the Regional Board has previously 
informed the City that the facility would be subject to monitoring requirements, potentially 
alternative NPDES regulation, and even subject to removal if impacts from the project are 
substantial without mitigation.  
 
In March 2003, the Regional Board agreed to regulate the facility’s discharge with the MS4 
NPDES permit, provided that certain conditions, including monitoring and source controls, 
were implemented.10  At that time, preliminary monitoring requirements were established on 
the facility pursuant to California Water Code Section 13267.  In July 2005, the Regional Board 
again notified the City that the facility, especially if the discharge location was moved to the 
Ocean, would likely be subject to individual or general NPDES requirements.11  Further, the 
Regional Board’s Section 401 water quality certification to the City for the project, issued in 
April 2003, clearly states that “If at any time impacts from the project are determined by the 
Regional Board to be substantial and not proportional to the mitigation measures, the Regional 
Board may consider requiring the applicant or operator to remove the facility and restore the 
site to pre-project conditions.”12 
 
In addition, the monitoring and response approach in the Tentative Order is similar to what 
was required in March 2003.  Although limited monitoring requirements were established in 
March 2003, the clear intent of those monitoring requirements was to evaluate pollutants 
known to pose threats to water quality and to implement source control activities in the 
watershed as required by the existing MS4 permit in south Orange County.  Monitoring 
requirements were limited in March 2003 because limited data was available that identified 
potential pollutants of concern. 
 

                                            
10 Letter dated March 6, 2003 from John H. Robertus, Executive Officer of the San Diego Regional 
Water Board, to Pat Felt, Senior Civil Engineer for the City of Dana Point. 
11 Letter dated July 5, 2005 from John H. Robertus, Executive Officer of the San Diego Regional Water 
Board, to Matt Sinacori, City Engineer. 
12 Condition II.A.10 of the Section 401 water quality certification no. 02C-145, issued April 18, 2003. 
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It should be noted that the Tentative Order does not single out FETDs in general or within the 
jurisdiction of any one Copermittee to impose additional regulatory requirements than would 
otherwise be applicable.  The Regional Board lacks the discretion to exempt or “grandfather” 
FETDs from independently applicable regulatory requirements such as NPDES requirements if 
the effluent from an FETD is a point source discharge of pollutants to waters of the U.S.  
 
Finally, the tentative monitoring requirements are adaptive and responsive to the existing data 
collected by the City.  At the time monitoring requirements were established in March 2003, 
there was limited data on the quality of water in Salt Creek.  The City should have reasonably 
foreseen the expectation that future monitoring requirements could be established should 
future data indicate potential pollution concerns.  Conversely, the monitoring collected to date 
has demonstrated, somewhat, the effect of the facility on certain constituents.  It is reasonable 
for the City to request that those previous monitoring results be considered by the Regional 
Board.  In fact, the Monitoring and Reporting provisions provide for reduced monitoring 
requirements upon proper justification (Attachment E, Section II.C.4.b).  It is anticipated that 
the City of Dana Point will seek to avail itself of that option.   No changes are proposed in 
response to this comment. 
  
34.  Placing Treatment Control Measures within Receiving Waters 
Commenters:  City of Dana Point 
 
Comment: The City of Dana Point recommends that the Tentative Order expressly recognize 
that pollution control measures can be employed within receiving waters. 
 
Response:  The Findings (Finding E.7 and E.9) and Fact Sheet were previously revised to 
clarify the types of situations under which a treatment control BMP could conceivably be 
located within receiving waters.  
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California Regional Water Quality Control Board 

San Diego Region 
Over 50 Years Serving San Diego, Orange, and Riverside Counties 

Recipient of the 2004 Environmental Award for Outstanding Achievement from U.S. EPA 

9174 Sky Park Court, Suite 100, San Diego, California 92123-4353 

(858) 467-2952 � Fax  (858) 571-6972 

http://www.waterboards.ca.gov/sandiego 

California Environmental Protection Agency 
 

  Recycled Paper 

Linda S. Adams 

Secretary for 

Environmental Protection 

Arnold Schwarzenegger 

Governor 

 

NOTICE OF PUBLIC WORKSHOP 
 

Orange County Municipal Storm Water Permit 
 

The California Regional Water Quality Control Board, San Diego Region, (Regional 
Board) will conduct a public workshop and public hearing concerning Tentative Order 
No. R9-2009-0002, the Orange County Municipal Storm Water Permit for the San 
Diego Region.  Upon adoption, Tentative Order No. R9-2009-0002 will replace the 
current Orange County Municipal Storm Water Permit, Order No. R9-2002-01. 
 
The Regional Board has made available Tentative Order No. R9-2009-0002 and its 
attachments for public review and comment.  The documents are available by request 
from the Regional Board or at: 
 
 http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml 

 
A public workshop conducted by the staff of the Regional Board on the Tentative Order 
will consist of presentations explaining the Tentative Order’s requirements, 
opportunities for public comments and questions, and time for responses to comments 
and questions.  The public workshop will be held at the following time and location: 
 

Public Workshop 
April 3, 2009, 10:00 AM 

City of Mission Viejo City Hall 
Council Chamber 

200 Civic Center Dr., Mission Viejo, CA 92691 
 
Directions to the City Hall Civic Center from Interstate 5: 

• Exit La Paz Road and go east. 
• Proceed over the hill to Marguerite Parkway and turn right (south). 
• Turn right onto Civic Center. 

Please park in the asphalt parking lot south of City Hall to help preserve parking 
between City Hall and the Library for Library patrons 
 
Public Hearing 
In addition, the Regional Board will conduct a public hearing for the purpose of the 
Regional Board to receive and consider oral comments.  The hearing is scheduled for 
June 10, 2009, at the Ocean Institute in Dana Point.  Further notice of the hearing will 
be provided to interested persons at least 45 days in advance of the hearing.  Following 
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Notice of Public Workshop - 2 - March 20, 2009 
 

 

 

California Environmental Protection Agency 
 

  Recycled Paper 

the initial public hearing, a second public meeting will be scheduled by the Regional 
Board to consider adoption of the Revised Tentative Order. 
 
Public Comment Period 
The public review and comment period is currently open until closed by the Regional 
Board. Written comments or testimony should be submitted to the Regional Board as 
soon as practicable.  The Regional Board intends to respond to all comments.  Written 
comments received by April 24, 2009 will be provided with a written response.  Written 
comments or testimony received by 5:00 PM, on May 29, 2009 will be provided to the 
Regional Board members for their review prior to the June 10, 2009 public hearing.  
The Regional Board will also consider oral statements at the public hearing.  The 
Regional Board has the option of closing the public comment period at the June 10, 
2009 meeting or within a specified time period following the meeting. 
 
Electronic Mailing List for Future Notices 
The Regional Board has established an electronic mail Lyris List specifically for 
information and notices on the reissuance of the municipal storm water NPDES permit 
for southern Orange County.  The Regional Board will use the email list to notify 
interested persons of important events and the availability of on-line documents.  The 
email list is available through the Regional Board’s website at: 
 
http://www.waterboards.ca.gov/resources/email_subscriptions/reg9_subscribe.shtml 
 
Please inform other interested parties regarding this email list. 
 
For Further Information 
The Tentative Order and supporting materials are available from our web site.  As 
additional information becomes available, it will also be posted on our web site, and 
interested persons on the electronic mailing list will be notified. 
 
Please contact Ben Neill at bneill@waterboards.ca.gov or 858-467-2983 for additional 
information. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
March 27, 2009 
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Mr. John H. Robertus 
Executive Officer 
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California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 
Tel: 858-467-2952 

RE: Revised Tentative Order No. R9-2009-0002, NPDES CAS0108740 
Orange County Municipal Storm Water Permit Reissuance 
Reference: NWU:658018:bneil 

Dear Mr. Robertus: 

Anaheim Hills, California 92808 

Phone: 714-685-6860 

Fax: 714-685-6801 

Development Resource Consultants, Inc. (DRC) is a civil engineering firm that is engaged in 
land development services for all types of projects located throughout Southern California. This 
letter provides our comments and recommendations resulting from our review of Tentative 
Order No. R9-2009-0002, Supplemental Fact Sheet dated April 15, 2009. 

Finding C14 
This Finding seeks to prohibit all types of non-storm water (dry weather) discharges from a 
project site. Specifically, landscape irrigation, irrigation water and lawn water will no longer be 
allowed to enter an MS4 stormwater conveyance system. This runoff has been established to 
carry pollutants that can be detrimental to the downstream receiving waters. 

Comments. The first question that arises is how can this prohibition be practically achieved? 
Also, will this prohibition apply to both existing and proposed developments? Will compliance 
involve application of efficient irrigation techniques and simple reduction of watering times for 
each zone? Or, will compliance require upgrading existing irrigation system components (Le. 
heads and controllers) so that overspray and surplus runoff are minimized? Compliance may 
possibly require the capture of low flows and irrigation flows in basins or underground chambers 
so that the dry weather runoff does not leave the site. What is certain is that some capital 
expenditures will be required for both existing and new developments to eliminate the prohibited 
discharges. Doing so, however, would appear impossible from a practical viewpoint. 

Recommendation. As written, the prohibition of "no non-storm water (dry weather) discharges," 
including irrigation runoff, is too restrictive and too rigid. It would be reasonable to apply a 
percent reduction to non-storm water discharges rather than requiring total elimination. The 
regulation should include the framework of a program stating how this measure will be 
achieved, what levels of discharge are considered compliant, who will be responsible for the 
implementing the program, and how the program can be phased over time. If the permit was 
adopted as written, there would be thousands of residential and commercial properties 
operating in violation of the regulations. In comments prepared by Orange County, they 
recommend leaving the reduction of irrigation runoff in the realm of public education and water 
conservation. DRC agrees with that assessment. 

( ... ;/ A. 
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Mr. John H. Robertus 
May 22,2009 
Page 2 

Finding 0.1.h 
Municipal Action Levels (MALs) will establish the requirement for numeric effluent limits for 
specific stormwater runoff pollutants. 

Comments. It is not clear who is res'ponsible for compliance with MAL levels, the co-permittee 
(Le. city or county) or the private land owner. The text does not establish the time interval for 
sampling and monitoring. Is it one time after project completion, or on an annual basis? It is 
likely that the co-permittees will enact ordinances that will require the discharger to take 
samples of stormwater discharges and process them with a certified lab in accordance with 
accepted testing protocols. The Fact Sheet states that exceedance of MALs could result in 
enforcement actions such as stop work orders or cease and desist orders. Even if current 
treatment measures are adequate to satisfy the numeric effluent criteria, periodic sampling and 
testing will result in significant costs to the discharger. 

Recommendation. The application of MALs is not justified or warranted according to comments 
from the County of Orange. They describe the Tentative Order's proposed use of MALs as not 
being legal in the manner proposed, and not technically supportable or valid. In fact, the Blue 
Ribbon Panel Report referred to in the Supplemental Fact Sheet does not support the use of 
numeric effluent criteria on stormwater discharges at this time. We would recommend the 
deletion of MALs and numeric effluent limits from the proposed General Permit changes. It will 
be cost prohibitive to comply with, unenforceable based on it scope and size, and not justified 
according to current CWA interpretations. 

Finding 0.2.c 
Sets the requirement that Low Impact Development (LID) site design strategies will be 
incorporated into new and existing projects. 

Comments. Based on this change, LID will need to be considered in the early stages of site 
planning. As a developer works with an architect on a development proposal, it will be 
important to bring the civil engineer and landscape architect into the projeCt at an early stage, in 
order to ensure that LID, Site Design BMPs and Treatment Control BMPs for stormwater quality 
are incorporated into the design layout. The cost impact from LID is the potential loss of 
developable land and the cost of additional treatment control BMPs. 

Recommendation. While LID can be applied to new projects, there needs to be flexibility in how 
it is applied to a project based on site specific needs and constraints. The proposed changes 
should not impose compliance standards with respect to incorporating LID into a project design. 
LID should not be applied to retrofitting existing projects because the Regional Board and the 
co-permittees do not have the right to force private property owners to make improvements to 
their property at their expense. 

Finding 0.2.g 
Requires a development to analyze and mitigate potential impacts due to increased volume, 
velocity, frequency and discharge duration of stormwater. The objective here is to minimize 
hydromodification impacts to the downstream drainage courses and downstream habitat. 
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Mr. John H. Robertus 
May 22,2009 
Page 3 

Comments. This is a difficult criteria to satisfy from an engineering standpoint because land 
development does in fact alter the natural drainage patterns on a site. Increased volume, higher 
velocities and earlier time of concentration are the result of introducing rooftops, paved parking 
lots, streets and hardscape. The use of detention basins is one of the main tools engineers 
employ to control the site discharge and limit it to the pre-development peak runoff rate. This 
Finding expands on the solutions to be applied to site development including hydrologic 
distribution using LID features, determining effective impervious area and preparation of a 
Hydromodification Management Plan. Mitigating these factors may require extraordinary storm 
drainage measures and off-site improvements. Expenses will increase as the need for physical 
mitigation measures increase. 

Recommendation. This regulatk;m cannot be reasonably satisfied when developing a project 
site. Hydromodification impacts from a project site need to be limited to industry standard of 
practice which is to regulate the developed condition discharge rate, in cubic feet per second, to 
be no greater than the undeveloped condition discharge rate. The project can also reduce 
velocities at the discharge point to non-erosive rates in order to minimize downstream erosion 
potential and habitat impact. What should not be controlled by regulation are the total volume of 
runoff and the duration of discharge into a natural drainage course or unimproved channel. 
These parameters are not easily modified to match the undeveloped condition and doing so 
places an unreasonable burden on the property owner and developer. 

Finding D.3.i 
Requires the cooperation of existing land owners to retrofit projects for the preservation, 
restoration and enhancement of water quality. 

Comments. The main question here is how does the co-permittee identify which existing 
properties need to be retrofitted and who will pay for the cost of the required retrofit? The 
Regional Board and the co-permittees do not have the right to force a private property owner to 
make improvements to their property at their expense. 

Recommendation. This Finding should be deleted from the General Permit because it cannot 
be effectively implemented. 

Finding E.10 
This Finding moves to establish Total Maximum Daily Loads (TMDLs) for 303(d) impaired water 
bodies in Orange County. We understand this to mean that measurement of pollutants in a 
water body will be taken at the most downstream point of the watershed and compared with 
numeric limits set for each pollutant originating from the subject qwatershed. The Supplemental 
Fact Sheet lists bacteria, phosphorous, toxicity and turbidity as target pollutants. Cease and 
desist orders or cleanup and abatement orders would be the primary enforcement mechanisms 
under the TMDL regulation. 

Comments. The EPA has been working to implement TMDLs for many years now and originally 
started with major water courses such as the Los Angeles River and Santa Ana River. Progress 
has been slow and is behind schedule because of the complexities of analysis and 
implementation. One main obstacle is determining who is responsible for reducing the pollutant 
load in the watershed. How to equitably apply reduction measures that involve thousands of 
property owners and numerous cities is another significant problem to solve. 
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According to a presentation given by Dr. Cindy Lin with the EPA on April 16, 2008 in Corona, 
CA, the TMDL process requires identifying the problem pollutants, setting numeric targets for 
maximum concentrations, determining the sources of the pollutants in the watershed, linking the 
target pollutants and sources, and allocating pollutant loads to the sources. The last part is the 
hardest one to complete. In order to set a maximum discharge rate for a specific discharger, 
you need to have knowledge of the entire watershed and the point source and non-point source 
origins of the target pollutant. The process requires analysis of watershed subareas along with 
the cooperation of counties, municipalities and individual stakeholders. Assuming the Regional 
Board can set the TMDLs for the several 303(d) water bodies within their jurisdiction and the 
State and EPA approve them, it is not possible to determine the impact that this regulation 
would have on individual property owners. 

Recommendation. The introduction of TMOLs into the General Permit should only be done if· 
the entire program can be clearly identified. ORC recommends that TMOL Programs should be 
instituted via separate Board actions that address only one impaired water body and its 
associated watershed at a time. As presented, monitoring TMOL loads and effectively 
implementing pollutant reduction measures is unworkable. You only need to look at the efforts 
that have been underway for years on the Santa Ana River Watershed TMOL Program to know 
that. this stormwater quality parameter is unworkable and impractical to impose on Orange 
County, its co-permittees and property owners. 

Section III, Directives, of the Supplemental Fact Sheet 

Finding F.1.h 
For interim projects, a limit on the Effective Impervious Area (EIP) of 5% has been added. 

Comments: Taken literally, this Finding appears to limit the amount of impervious area on a 
project site to 5% of the total area. This is a completely unreasonable standard to impose on 
any project. Even if a project employed a green roof system, porous pavement and minimal 
concrete walks, this threshold would be extremely difficult to achieve. Under the USGBC LEED 
New Construction Reference Guide, Version 2.2, the credit for maximizing open space only 
requires 20% of the site to be set aside for vegetated open space. That leaves 80% of the site 
that can be impervious surfaces. 

Recommendation. The Regional Board should eliminate the 5% EIP limit from the General 
Permit. If an EIP limit must be established, it should be in a reasonable range of 50% to 75% of 
the available site area. Setting development restrictions that cannot be practically achieved is 
simply not acceptable. 

Closing Comments 
The proposed NPDES regulations and the changes to the General Permit by the San Diego 
RWQCB will result in increased responsibilities and higher costs to the County of Orange, the . 
several municipal co-permitees and the many land owners within their jurisdiction. While the 
goal of improving water quality and ensuring healthy ecosystems for plants and animals is a 
worthy one, it must be balanced by practical strategies that can be cost-effectively implemented. 
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In working closely with the development community, DRC finds that it is critical that laws and 
regulations are written clearly and in a way that the public can understand what is required to 
comply with the law. The changes being proposed in Tentative Order No. R9-2009-0002 by the 
San Diego RWQCB, do not provide that clear direction. As written, the public and the 
development community have no way to ascertain what actions are required to comply with the 
law, and cannot foresee the cost of complying with the law, once specific actions are 
determined. Also, the regulations should not go beyond the requirements of the CWA code. 
Before this change is adopted, the language of the regulation needs to address these concerns 
for clarity and identify the actions that will achieve the desired goals. 

Sincerely, 
Development Resource Consultants, Inc. 

~JAls4L 
Ronald W. Sklepko, P.E., LEED AP 
Vice President 

RWS:rws 
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From:  Penny Elia <greenp1@cox.net> 

To: Ben Neill <bneill@waterboards.ca.gov>, Chad Loflen <cloflen@waterboards.... 

Date:  5/23/2009 9:30 AM 

Subject:  Sample - Citizen Water Quality Program 

Attachments: 03-02-13YellowTag.doc; Part.002; 03-06-17ConstructionSit#43B.doc; Part.004; 

  03-08-07DoorHanger.doc 

 

FYI - this is something I have been trying to get City of Laguna Beach   

to do for several years. 
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YELLOW TAG  
WARNING 

 

WATER QUALITY 
VIOLATION  

 

We have observed activities at this address in 
apparent violation of water quality laws.  These 
observations included: 
 

 Wash water or pressure-wash water 
entered the gutter; 

 Site not properly bermed or contained to 
control dirt or sediment runoff. 

 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter 
 Paint, cement, stucco, or other residue in 

the gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized.  

 

To avoid these problems: 
 

• Use brooms, not hoses. 
• Recapture wash water. 
• Berm off all catch basins & storm drains. 
• Dispose of paints & hazardous materials at 

these designated waste disposal sites: 
� 17121 Nichols in Huntington Beach (near Warner 

and Beach Blvd) 
� 6411 Oak Canyon in Irvine (off of Sand Canyon 

between the 5 and the 405). 
� Call 949-644-3066 (during working hours) or 714-

834-6752 (24-hour hotline) for more information. 
 

YOU AND YOUR CONTRACTORS MAY BOTH BE 
LIABLE FOR ANY VIOLATION.  FELONY 
VIOLATIONS OF WATER QUALITY LAWS ARE 
PUNISHABLE BY FINES OF UP TO $25,000 
AND/OR UP TO THREE YEARS IN STATE 
PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL 
DISCHARGE. 

 

BE PART OF THE  
CLEAN WATER SOLUTION 

 

www.CleanWaterNewport.com 
or call 949-644-3215 

DATE OF 
NOTICE:_________________________ 

 
Yellow Tag was given to: 

 
___ CONTRACTOR 
___ SUBCONTRACTOR OR CREW 
___ PROPERTY OWNER/HOMEOWNER 
___ TENANT/AGENT 
___ NOTICE POSTED ON: 
 

____ FRONT DOOR   
____ GARAGE  
____ FENCE 
____ NEAR BUILDING PERMIT 
____ OTHER 

 
 

_____________________________________ 
NAME OF R/P (if known) 

 
_____________________________________ 

STREET ADDRESS OF VIOLATION 
 

_____________________________________ 
STAFF MEMBER'S NAME & PHONE # 

 
 

NATURE OF VIOLATION(S): 
 
 Wash water or pressure-wash water entered 

the gutter. 
 Site not properly bermed or contained to 

control dirt or sediment runoff. 
 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter. 
 Paint, cement, stucco or other residue in the 

gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized. 
 
OTHER COMMENTS: ___________________ 
______________________________________
______________________________________
______________________________________ 
 

Separate this section and fax to Newport Beach 
Code& Environmental Enforcement at 949-644-
3229 or deliver to Newport Beach City Hall for 

follow-up. 
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Our Beach & Your Construction SiteOur Beach & Your Construction SiteOur Beach & Your Construction SiteOur Beach & Your Construction Site    
 

 

• Anything that enters the gutter goes right to Newport Bay or the Ocean -- there 
is no treatment system for gutter runoff!  If construction debris and water 
leave your construction site, you might be swimming in it later. 

 

• It is AGAINST THE LAW to discharge any of the following in the gutter and 
storm drain: 

• Wash water.  Recapture wash water 
and pressure-washing water! 

• Paints (even water-based paints) 
• Paint thinners and solvents 
• Soaps (even bio-degradable soaps 

and "green" soaps) 
• Cleaning products 

• Oils or other hydrocarbons  
• Dirt and sediment 
• Residue with cement, drywall material, 

stucco, or grout 
• Trash, cigarette butts, construction 

debris, yard debris 
• Fertilizers and pesticides 

 

• FOLLOW YOUR GRADING AND EROSION CONTROL PLAN!  Remind 
contractors and subcontractors to keep all construction materials, water, & 
sediment on your construction site!  Anticipate rain events! You MUST use 
sandbags or weirs to protect storm drain entrances to keep accidental 
discharges from entering the storm drains.  

 

• Use brooms, not hoses.  Never rinse construction materials so that the rinse 
water reaches the gutter!   

 

• Drop excess paint off at qualifying hazardous disposal sites (call 714-834-
6752 for locations) or let the can of water-based paint dry then put the dry can 
in the trash.   
 

• Make sure porta-johns are stable (no knock-overs).  When the cleaning or 
pumping service comes, don't let them spill soap or waste on the ground. 

 

YOU, YOUR CONTRACTORS, AND YOUR SUBS MAY EACH BE LIABLE 
FOR VIOLATIONS.  FELONY VIOLATIONS OF WATER QUALITY LAWS 
ARE PUNISHABLE BY FINES OF UP TO $25,000 AND/OR UP TO THREE 
YEARS IN STATE PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL DISCHARGE. 

 

  
 

Be part of the Clean Water Solution!Be part of the Clean Water Solution!Be part of the Clean Water Solution!Be part of the Clean Water Solution!    
 

Learn more about protecting Newport Bay and our ocean shoreline at: 

www.CleanWaterNewport.com 
or call 949-644-3215 

City of Newport Beach -- Division of Code and Water Quality Enforcement 
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YOU CAN HELPYOU CAN HELPYOU CAN HELPYOU CAN HELP    
KEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEAN    

    

Reducing runoff in your neighborhood helps keep our 
beaches open and our waters clean.   
 
Water that runs off your property -- from sprinklers, 
hoses, car washing, construction activity, and house 
cleaning -- goes straight to the ocean and bay!  It's not 
treated!  Would you want to swim in runoff?   
 
Here's how you can help reduce runoff:    
    

--  Use a broom (not a hose) to sweep up sand and 
debris. 

-- Check your sprinklers to make sure they're timed 
and aimed correctly so that they don't flow on the 
sidewalk. 

--  Always pick up after pets. 
--  Use as little fertilizers and pesticides as possible. 
--  Don't wash your car at home -- take it to a car 

wash -- they recycle wash water! 
--  Hire awning and home cleaning companies that 

contain wash water. 
--  Make sure outdoor showers drain into landscaping - 

not the street.    
 

Violations of the City's Water Quality Ordinance are punishable by 
fines of $100, 200, and $500 per violation.  Report violations all 
to 949949949949----644644644644----3232323215151515. 
 
 Newport Beach -  

A Clean Water City 
www.CleanWaterNewport.com 

949-644-3215 
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(6/15/2009) Ben Neill - MS4 Permit Page 1

From: "Barbara Metzger" <barbara.metzger@worldnet.att.net>
To: "Ben Neill" <bneill@waterboards.ca.gov>
Date: 5/29/2009 11:49 AM
Subject: MS4 Permit
Attachments: San Diego Regional Water Quality Control Board.doc

Dear Mr. Neill,

Attached is a letter from our local civic group about the MS4 Permit.

Barbara Metzger
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Village Laguna 

P.O. Box 1308 

Laguna Beach, CA 92651 

May 29, 2009 

 

 

San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 

San Diego, CA 92123 

 

Re: Aliso Watershed MS4 Permit 

 

Gentlemen: 

 

Living as we do at the mouth of Aliso Creek, we have long been concerned about the 

pollution of the creek and the ocean that is caused by runoff from upstream. Recently we 

have also begun to worry about an Orange County proposal to clear the creek bed of 

vegetation, move some 1 million cubic yards of dirt there, and install concrete-and-rock 

drop structures in an attempt to control the excess flows caused by upstream 

development. The project would do nothing to reduce the excessive amount of water in 

the creek, and the version of it now being studied by the U.S. Army Corps of Engineers 

has no water-treatment component.  

The proposed new MS4 regulations, which would prohibit dry-weather discharges 

into the creek and require low-impact development and retrofitting of existing 

development to control runoff, seem to promise a welcome solution to the creek’s 

problems. We urge you to adopt them. 

 

Sincerely, 

 

Barbara Metzger 

for the Village Laguna Board 
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Ben Neill - Public Comment MS4 Permit Orange County 

  

May 29, 2009 

  

John Robertus, Executive Director  

San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 

San Diego, CA 92123 

  

SUBJECT:  MS4 Permit 

  

I am writing to give my complete support to approval of the proposed MS4 permit. 

  

Inland cities have for far too long ignored their responsibilities and continue to allow urban runoff to pollute our 

ocean and coastal zones.  Excuses such as "people like to wash their cars" or "People will be upset" are sad 

attempts by inland cities to avoid taking necessary and corrective action. At a recent public workshop I heard 

testimony from one city representative complaining how hard it is for people who live on hills to stop the runoff.  

This is a poor excuse.  A simple remedy like a small grate with U-pipe below or low speed bump would send the 

water to plants on the side of a driveway rather than running off to the street, creeks and ocean.  But, until 

SDWRQCB adopts the new MS4 permit, these solutions will be ignored.  

  

There is broad public support for cleaning up our runoff and waste.  This includes people who live in inland 

counties who are tired of their lakes and creeks being polluted as well residents of beach communities.  Many 

inland residents go to the beach for weekends and holidays.  The volume of urban runoff reaching and polluting 

the ocean appalls them as well as tourists and locals. 

  

We now have laws requiring bicycle and motorcycle helmets, seat belts and the proper disposal of trash.  This, 

too, is an issue whose time has come.  

  

It is time that SDRWQCB took real, forceful action to stop cities from polluting. Cities have been out of 

compliance for the past 7 years.  We need immediate relief.  

  

Please insist that runoff be stopped or diverted to catchments/dissipaters or for filtration and beneficial reuse.  

Levy fines against offending violators.  Until SDRWQCB uses their regulatory power to stop these polluting 

discharges, nothing will be done.  Please do not postpone the inevitable and leave us with polluted creeks and 

coastal shores. 

  

Please confirm receipt.  

  

Sincerely, 

  

Jinger Wallace 

From:    jinger wallace <jingerw@hotmail.com>

To:    <bneill@waterboards.ca.gov>
Date:    5/29/09 2:31 PM

Subject:   Public Comment MS4 Permit Orange County

CC:

   

verna rollinger <vernarollinger@cox.net>, toni iseman <seeguls@aol.com>, Jane 
and Paul Egly <jhegly@aol.com>, Kelly Boyd City Council 

<kellyboyd2006@gmail.com>, Elizabeth Pearson LBCC 
<elizabethpearson2@cox.net>
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31952 Sunset Avenue 

Laguna Beach, CA 92651 

  

cc Laguna Beach City Council 

  

 

 
Jinger Wallace 
South Laguna 
(949) 499-6367 

 

 

 

Hotmail® goes with you. Get it on your BlackBerry or iPhone. 
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May 28, 2009 
 
 
To: Ben Neill 
 Water Resource Control Engineer 
 Northern Watershed Protection Unit 
 San Diego Regional Water Quality Control Board 
 9174 Sky Park Ct., Suite 100 
 San Diego, CA 92123 
 
 Zoila Verdaguer-Finch 
 Project Manager, Environmental Engineering 
 OC Watersheds Program 
 2301 Glassell St. 
 Orange, CA 92865 
 
 Jonathan D. Vivanti, P.E. 
 Civil Engineer/Planner 
 Watershed Studies Group 
 U.S. Army Corps of Engineers 
 Los Angeles District – Planning Division 
 911 Wilshire Blvd.  #14003 
 Los Angeles, CA  90017 
 
From: Penny Elia 
 Save Hobo Aliso Task Force Chair 
 Sierra Club 
 30632 Marilyn Drive 
 Laguna Beach, CA  92651 
 
Re: Comments for: 
 Tentative Order No. R9-2009-0002 
        NPDES NO. CAS0108740 
 Waste Discharge Requirements for Discharges of Runoff from the Municipal 
 Separate Storm  Sewer Systems (MS4s) Draining the Watershed of the County 
 of Orange, The Incorporated Cities of Orange County, and  The Orange 
 County Flood Control District Within the San Diego Region 
 AND 
 Aliso Creek Mainstem Ecosystem Restoration and proposed SUPER Project 
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INTRODUCTION 
 
The Sierra Club has been actively involved in publicly supporting the new MS4 Permit 
requirements at a majority of the past and recent stakeholders meetings.  
Simultaneously, we have opposed the County of Orange SUPER Project that proposes 
the construction of 26 concrete drop structures in Aliso Creek, the only remaining 
natural creek in Orange County.  We have also strongly supported efforts that would 
allow for restoration of this natural creek with one of the first goals being strengthened 
MS4 Permit regulations. 
 
In a meeting recommended by Congresswoman Loretta Sanchez that was held on May 
20, 2009, with representatives from Sierra Club, Friends of Harbors, Beaches and 
Parks, Dolores Gonzalez-Hayes, Senior Advisor, Office of Congresswoman Loretta 
Sanchez, Jonathan D. Vivante and Ed Demesa of U.S. Army Corps of Engineers, 
MaryAnne Skorpanich, Director, OC Watersheds Program OC Public Works 
Department County of Orange, we discussed in detail how the implementation of the 
new MS4 Permit and Aliso Creek Mainstem Ecosystem Restoration are inseparable 
with respect to a total restoration and clean up of the entire watershed.  At the May 20th 
meeting Ms. Gonzalez-Hayes advised the County that their “Project Implementation 
Priorities” needed to be adjusted to indicate that the “priority” project is in fact the Aliso 
Creek Mainstem study and not the proposed SUPER Project.  It was also strongly 
suggested to the County representative that an update be provided to the City of 
Laguna Beach on the County’s watershed priorities since the City has publicly 
supported the SUPER Project over a plan for restoration of the creek.  Furthermore, the 
Laguna Beach City Council will be voting on support of the MS4 Permit this coming 
Tuesday, June 2, 2009, with a staff recommendation to oppose the Tentative Order.  
 
In the May 20th meeting Army Corps and County Watersheds were asked by the Sierra 
Club to attend the July 1, 2009 MS4 Permit hearing and support the new permit.  The 
County was adamant that they could not support the permit, but Mr. Vivanti advised that 
the Corps’ support was implied in their planned restoration efforts.  We are hopeful that 
the Corps will convey this support to the Regional Board and its staff through more than 
just an implicit manner, but we are encouraged that their support is there and request 
that this fact be duly recorded and reported to the Regional Board members.  Sierra 
Club further explained to the Corps and County that we felt it was in the creek’s best 
interest and the taxpayers’ best interest to stop or at least capture the majority of the six 
upstream cities’ runoff before embarking on any kind of study to clean up or restore 
Aliso Creek.  We repeatedly urged that a larger vision be employed since chronic illegal 
discharges from MS4 storm drains by Copermitees contribute in excess of 5,000,000 
gallons each day of polluted urban runoff to knowingly and negligently perpetuate a 
significant public health and safety nuisance at Aliso Beach in South Laguna, Laguna 
Beach, California.  Marine life and critical habitat in locally protected coastal receiving 
waters and Environmentally Sensitive Areas (ESA) remain degraded by elevated flows 
of abandoned imported water which constitutes the primary source of dry weather 
polluted urban runoff. 
 
To date, the County of Orange Watersheds representative present at the May 20th 
meeting has not responded to multiple emails requesting an update on her presentation 
to the City of Laguna Beach.  The Sierra Club and Friends of Harbors, Beaches and 
Parks will continue to follow up on this important informational update. 
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MS4 Permit Comments 
 
As the Sierra Club Task Force Chair for Save Hobo Aliso, I have attended almost every 
stakeholders workshop on the new permit and have spoken at the Regional Board 
hearings in San Diego as to the negative impacts of the proposed SUPER Project on 
Aliso Creek.  I also attended most of the workshops for the last MS4 Permit that was 
derailed by the Copermittees.  During most of the workshops the Copermittees have 
been extremely vocal about how impossible the new permit will be to implement and 
enforce, how unfair this new permit will be, and the poor light it will put them in with 
businesses and residents that feel they have a God given right to not only waste water, 
but also pollute the very creek and receiving waters of the Pacific Ocean that the MS4 
Permits attempts to protect and preserve.   
 
At one of the first workshops for this current permit, the EPA representative was very 
clear in her refute to the Copermittees.  She explained to them, and the rest of the 
audience, that non-compliance has been going on for almost 35 years.  NOW is the 
time to stop polluting our watersheds and NOW is the time for the Copermittees to take 
responsibility for their runoff and pollution. 
 
At a subsequent workshop a representative from NRDC made it very clear that NOW is 
the time for the Copermittees to comply and that their non-compliance has been 
tolerated since 2000, while our natural resources have been devastated.  NOW is the 
time for clean up and abatement orders should the Copermittees continue to ignore 
existing permit requirements while they adamantly oppose strengthened regulations.  
Just as many businesses and residents feel it’s their God given right to pollute, so do 
the Copermittees.  This must stop and stop now, and the only apparent way to end this 
devastation to our watershed and natural resources is through adoption of the new MS4 
Permit. 
 
The Sierra Club supports the entire permit with emphasis on the following: 
 
Wet weather and dry weather discharges are subject to the conditions and requirements 
established in the San Diego Basin Plan for point source discharges. These water 
quality standards must be complied with at all times, irrespective of the source and 
manner of discharge. 
 
The increased runoff characteristics from new development must be controlled to 
protect against increased erosion of channel beds and banks, sediment pollutant 
generation, or other impacts to beneficial uses and stream habitat due to increased 
erosive force.  Special note:  With this implementation there would be no need for 26 
concrete drop structures in Aliso Creek. 
 
Increased pollutant loads created by increased and uncontrolled urban development 
must be controlled to protect downstream receiving water quality. 
 
Development that is ordinarily insignificant in its impact on the environment may 
become significant in a particularly sensitive environment.  Therefore, additional control 
to reduce pollutants from new and existing development must be required for areas 
adjacent to or discharging directly to an ESA.  This holds particularly true for Aliso 
Creek.  Development has been uncontrolled and unmonitored for far too long.  
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Non-storm water discharges should be effectively prohibited unless specifically 
exempted.  Exempted discharges identified as a source of pollutants are required to be 
addressed through prohibition. Dry weather non-storm water discharges 
have been shown to contribute significant levels of pollutants and flow in arid, urban 
Southern California watersheds. The Copermittees have identified landscape 
irrigation, irrigation water and lawn water, previously exempted discharges, as a 
source of pollutants and conveyance of pollutants to waters of the United States.  In the 
case of Aliso Creek this is a chronic problem that is leading to not only destruction of the 
watershed and associated wildlife, but also to our receiving waters. 
 
Copermittees MUST reduce the discharge of pollutants in storm water urban runoff.  
This can no longer be ignored and the ongoing pollution can no longer be tolerated. 
 
Pollutants can be effectively reduced in urban runoff by the application of a 
combination of pollution prevention, source control, and treatment control BMPs.  Every 
available tool must be implemented now, with particular emphasis on construction and 
mobile businesses that include car detailing.  Please see attached series of photos 
showing a car detailer that travels throughout the County detailing cars and allowing 
pollutants to run into the gutter and storm drains uncontrolled. 
 
With these photos in mind, I would like the Board to consider the adoption of a citizen-
based water quality monitoring program.  Please see the attached draft graphics that 
have been developed by the City of Newport Beach.  This concept has been shared 
with the City of Laguna Beach for several years, but due to a weakened MS4 Permit 
they have not seen the need to adopt. 
 
Copermittees must be required to implement a timely, comprehensive, cost-effective 
storm water pollution control program to reduce the discharge of pollutants in 
storm water from the permitted areas so as not to exceed the MALs. 
 
Use of Low-Impact Development (LID) site design BMPs at new development, 
redevelopment and retrofit must be implemented. 
 
Enforcement of local urban runoff related ordinances, permits, and plans must be an 
essential component of every urban runoff management program and  
specifically required in the federal storm water regulations and this Order. 
 
Retrofitting existing development with storm water treatment controls including 
LID, is mandatory to address storm water discharges from existing development 
that may cause or contribute to a condition of pollution or a violation of water 
quality standards. Cooperation with private landowners is mandatory to effectively 
identify, implement and maintain retrofit projects for the preservation, restoration, and 
enhancement of water quality. 
 
Runoff treatment and/or mitigation must occur prior to the discharge of urban 
runoff into receiving waters. 
 
Due to Orange County’s significant, uncontrolled development, early pollutant control 
actions and further pollutant impact assessments by the Copermittees are mandatory. 
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Discharges of Waste to State Water Quality Protected Areas (SWQPAs) or Areas of 
Special Biological Significance (ASBS) must be prohibited except where allowable 
under a State approved Ocean Plan Exception or Special Condition. 
 
Discharges from each approved development project must be subject to the most 
stringent of management measures. 
 
It is mandatory that each Copermittee must require each Priority Development Project 
to implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect areas 
that provide important water quality benefits necessary to maintain riparian 
and aquatic biota, and/or are particularly susceptible to erosion and sediment 
loss.  With this in mind, it would be virtually impossible for the County of Orange or the 
Army Corps of Engineers to even remotely consider a project such as the SUPER 
Project. 
 
Each Copermittee must revise its SSMP/WQMP to implement a watershed 
specific Hydromodification Management Plan (HMP) to include specific 
criteria for minimizing and mitigating hydrologic modification at all development and 
redevelopment projects.  Again, this would require the County of Orange and Army 
Corps of Engineers to discard any notion of a project that contains any characteristics 
similar to the SUPER Project.  The Army Corps has been tasked with an ecosystem 
restoration of Aliso Creek.  The Corps’ implied support of the MS4 Permit will assist in 
this effort which would include disconnecting impervious areas by reducing the 
percentage of Effective Impervious Area (EIA) to less than five percent of total project 
area; also disconnect impervious area from receiving waters using on-site or off-site 
storm water reuse, evapotranspiration, and/or infiltration for small precipitation events, 
based on limitations imposed by soil conditions, groundwater contamination potential 
and considerations for the use of amendments to improve soil conditions. 
 
Each Copermittee must annually notify the Regional Board, prior to the 
commencement of the wet season, of all construction sites with potential 
violations such as the SUPER Project or any other construction project in the Aliso 
Creek watershed. 
 
Each Copermittee must implement a retrofitting program which meets the 
requirements of this section, solves chronic flooding problems, reduces impacts 
from hydromodification, incorporates LID, supports stream restoration, 
systematically reduces downstream channel erosion, reduces the discharges of 
storm water pollutants from the MS4 to the MEP, and prevents discharges from 
the MS4 from causing or contributing to a violation of water quality standards. 
 
The Watershed Permittees must develop, implement, and update annually, a 
Watershed Water Quality Work Plan that ranks each watershed’s highest priority issues. 
The Watershed Water Quality Work plan shall identify planned watershed assessment, 
BMP evaluation, BMP selection, and BMP implementation efforts for each watershed 
planning area for the full 5-year Permit cycle. The goal of the work plan to is to 
demonstrate a responsive and adaptive approach for the judicious and effective use of 
available resources to attack the highest priority problems on a watershed basis.  This 
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element should have special emphasis and be brought to the attention of the Army 
Corps of Engineers in light of their Aliso Creek Mainstem Ecosystem Restoration 
Project. 
 
Aliso Creek Mainstem Ecosystem Restoration Comments 
 
Restoration of a healthy ocean must be achieved. We cannot protect the ocean by 
poisoning it with our wastewater and urban runoff. No less an authority than Sylvia 
Earle, former Director of NOAA, went on national television recently (see MSNBC) to 
urge immediate efforts to end ocean pollution and protect the ocean's ability to naturally 
modulate climate conditions. Without swift action to restore a healthy ocean, we will 
witness even greater, devastating climate change. Similarly, Marcia McNutt, Director of 
the Monterey Bay Aquarium, reminds us that every second breath comes from the 
ocean's ability to produce oxygen. 

The solutions are readily technologically available as soon as citizens, resource 
agencies and elected representatives, working together, are ready to act.  

Sierra Club applauds Congresswoman Loretta Sanchez and her senior advisor, Dolores 
Gonzalez-Hayes for their proactive stance in bringing the environmental community, 
County of Orange Watersheds and Army Corps of Engineers together.  It is imperative 
that these two agencies move forward with a plan that will eliminate concrete from Aliso 
Creek while adopting the policies of the new MS4 Permit which will dramatically 
minimize the runoff and current flow rates that are creating pollution and destroying the 
creek’s natural resources.  As discussed in our meeting of May 20th, these agencies are 
morally and ethically obligated to protecting and preserving our natural resources above 
all other mandates.  

CONCLUSION 

The restoration of Aliso Creek will never be achieved without strict adherence to the 
new MS4 Permit.  The County of Orange must embrace these new regulations along 
with the Army Corps of Engineers as they move towards an environmentally sound 
solution to restoration and flow controls in Aliso Creek.  It is unfathomable to think that 
the Army Corps would move forward with a restoration plan without their partner’s full 
agreement to all terms and conditions set forth by the new MS4 Permit.  Without the 
County’s and Copermittee’s full cooperation with the new order, the Aliso Creek 
mainstem study is a total waste of taxpayer dollars and should be abandoned until full 
compliance can be met.   
 
Attachments: Photos – mobile car detailing 
  Citizens Water Quality Monitoring Program 
 
Copy:  Senator Barbara Boxer 
  Congresswoman Loretta Sanchez 
  Lynn Abramson  
  Gina Semenza 
  Dolores Gonzalez-Hayes 
  MaryAnne Skorpanich 
  David Shissler 
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YELLOW TAG  
WARNING 

 

WATER QUALITY 
VIOLATION  

 

We have observed activities at this address in 
apparent violation of water quality laws.  These 
observations included: 
 

 Wash water or pressure-wash water 
entered the gutter; 

 Site not properly bermed or contained to 
control dirt or sediment runoff. 

 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter 
 Paint, cement, stucco, or other residue in 

the gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized.  

 

To avoid these problems: 
 

• Use brooms, not hoses. 
• Recapture wash water. 
• Berm off all catch basins & storm drains. 
• Dispose of paints & hazardous materials at 

these designated waste disposal sites: 
� 17121 Nichols in Huntington Beach (near Warner 

and Beach Blvd) 
� 6411 Oak Canyon in Irvine (off of Sand Canyon 

between the 5 and the 405). 
� Call 949-644-3066 (during working hours) or 714-

834-6752 (24-hour hotline) for more information. 
 

YOU AND YOUR CONTRACTORS MAY BOTH BE 
LIABLE FOR ANY VIOLATION.  FELONY 
VIOLATIONS OF WATER QUALITY LAWS ARE 
PUNISHABLE BY FINES OF UP TO $25,000 
AND/OR UP TO THREE YEARS IN STATE 
PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL 
DISCHARGE. 

 

BE PART OF THE  
CLEAN WATER SOLUTION 

 

www.CleanWaterNewport.com 
or call 949-644-3215 

DATE OF 
NOTICE:_________________________ 

 
Yellow Tag was given to: 

 
___ CONTRACTOR 
___ SUBCONTRACTOR OR CREW 
___ PROPERTY OWNER/HOMEOWNER 
___ TENANT/AGENT 
___ NOTICE POSTED ON: 
 

____ FRONT DOOR   
____ GARAGE  
____ FENCE 
____ NEAR BUILDING PERMIT 
____ OTHER 

 
 

_____________________________________ 
NAME OF R/P (if known) 

 
_____________________________________ 

STREET ADDRESS OF VIOLATION 
 

_____________________________________ 
STAFF MEMBER'S NAME & PHONE # 

 
 

NATURE OF VIOLATION(S): 
 
 Wash water or pressure-wash water entered 

the gutter. 
 Site not properly bermed or contained to 

control dirt or sediment runoff. 
 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter. 
 Paint, cement, stucco or other residue in the 

gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized. 
 
OTHER COMMENTS: ___________________ 
______________________________________
______________________________________
______________________________________ 
 

Separate this section and fax to Newport Beach 
Code& Environmental Enforcement at 949-644-
3229 or deliver to Newport Beach City Hall for 

follow-up. 
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Our Beach & Your Construction SiteOur Beach & Your Construction SiteOur Beach & Your Construction SiteOur Beach & Your Construction Site    
 

 

• Anything that enters the gutter goes right to Newport Bay or the Ocean -- there 
is no treatment system for gutter runoff!  If construction debris and water 
leave your construction site, you might be swimming in it later. 

 

• It is AGAINST THE LAW to discharge any of the following in the gutter and 
storm drain: 

• Wash water.  Recapture wash water 
and pressure-washing water! 

• Paints (even water-based paints) 
• Paint thinners and solvents 
• Soaps (even bio-degradable soaps 

and "green" soaps) 
• Cleaning products 

• Oils or other hydrocarbons  
• Dirt and sediment 
• Residue with cement, drywall material, 

stucco, or grout 
• Trash, cigarette butts, construction 

debris, yard debris 
• Fertilizers and pesticides 

 

• FOLLOW YOUR GRADING AND EROSION CONTROL PLAN!  Remind 
contractors and subcontractors to keep all construction materials, water, & 
sediment on your construction site!  Anticipate rain events! You MUST use 
sandbags or weirs to protect storm drain entrances to keep accidental 
discharges from entering the storm drains.  

 

• Use brooms, not hoses.  Never rinse construction materials so that the rinse 
water reaches the gutter!   

 

• Drop excess paint off at qualifying hazardous disposal sites (call 714-834-
6752 for locations) or let the can of water-based paint dry then put the dry can 
in the trash.   
 

• Make sure porta-johns are stable (no knock-overs).  When the cleaning or 
pumping service comes, don't let them spill soap or waste on the ground. 

 

YOU, YOUR CONTRACTORS, AND YOUR SUBS MAY EACH BE LIABLE 
FOR VIOLATIONS.  FELONY VIOLATIONS OF WATER QUALITY LAWS 
ARE PUNISHABLE BY FINES OF UP TO $25,000 AND/OR UP TO THREE 
YEARS IN STATE PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL DISCHARGE. 

 

  
 

Be part of the Clean Water Solution!Be part of the Clean Water Solution!Be part of the Clean Water Solution!Be part of the Clean Water Solution!    
 

Learn more about protecting Newport Bay and our ocean shoreline at: 

www.CleanWaterNewport.com 
or call 949-644-3215 

City of Newport Beach -- Division of Code and Water Quality Enforcement 
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YOU CAN HELPYOU CAN HELPYOU CAN HELPYOU CAN HELP    
KEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEANKEEP OUR BEACHES CLEAN    

    

Reducing runoff in your neighborhood helps keep our 
beaches open and our waters clean.   
 
Water that runs off your property -- from sprinklers, 
hoses, car washing, construction activity, and house 
cleaning -- goes straight to the ocean and bay!  It's not 
treated!  Would you want to swim in runoff?   
 
Here's how you can help reduce runoff:    
    

--  Use a broom (not a hose) to sweep up sand and 
debris. 

-- Check your sprinklers to make sure they're timed 
and aimed correctly so that they don't flow on the 
sidewalk. 

--  Always pick up after pets. 
--  Use as little fertilizers and pesticides as possible. 
--  Don't wash your car at home -- take it to a car 

wash -- they recycle wash water! 
--  Hire awning and home cleaning companies that 

contain wash water. 
--  Make sure outdoor showers drain into landscaping - 

not the street.    
 

Violations of the City's Water Quality Ordinance are punishable by 
fines of $100, 200, and $500 per violation.  Report violations all 
to 949949949949----644644644644----3232323215151515. 
 
 Newport Beach -  

A Clean Water City 
www.CleanWaterNewport.com 

949-644-3215 
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(6/17/2009) Ben Neill - FHBP Comments: MS4-Aliso Creek Mainstem Study Page 1

From: Jack Eidt <jackeidt@yahoo.com>
To: Ben Neill <bneill@waterboards.ca.gov>, Jonathan Vivanti <jonathan.d.viva...
CC: Lynn Abramson <lynn_abramson@boxer.senate.gov>, Gina Semenza <Gina_Semen...
Date: 5/31/2009 1:09 PM
Subject: FHBP Comments: MS4-Aliso Creek Mainstem Study
Attachments: Aliso Creek Mainstem-MS4-FHBP-5-29-2009.pdf; Aliso Creek Mainstem-MS4-FHBP-

5-29-2009.pdf

Dear Mr. Neill, Mr. Vivanti, and Ms. Finch,
 
Attached are combined comments from Friends of Harbors, Beaches, and Parks (FHBP) on the Municipal Separate Storm Sewer 
Systems (MS4) Permit and the Aliso Creek Mainstem Ecosystem Restoration Feasibility Study.  We combined the comments 
because we feel the efforts could provide a distinctive synergy toward mitigating the significant contamination and excessive flow 
issues that plague Aliso Creek, while protecting the habitat and recreational values of Aliso and Wood Canyons County Wilderness 
Park.
 
Thank you for the opportunity to comment on these very important issues.  We look forward to taking part in the continuing 
collaboration between government entities and citizen organizations.
 
Regards,
 
Jack Eidt
Board Member
Friends of Harbors, Beaches, and Parks
mobile 714 501 8262
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Friends of Harbors, Beaches and ParksFriends of Harbors, Beaches and Parks   
P.O. Box 9256 

Newport Beach, CA  92658-9256 
(949) 399-3669 
www.fhbp.org 

 
 

 
 
May 28, 2009 
 
 
To: Ben Neill 
 Water Resource Control Engineer 
 Northern Watershed Protection Unit 
 San Diego Regional Water Quality Control Board 
 9174 Sky Park Ct., Suite 100 
 San Diego, CA 92123 
 
 Zoila Verdaguer-Finch 
 Project Manager, Environmental Engineering 
 OC Watersheds Program 
 2301 Glassell St. 
 Orange, CA 92865 
 
 Jonathan D. Vivanti, P.E. 
 Civil Engineer/Planner 
 Watershed Studies Group 
 U.S. Army Corps of Engineers 
 Los Angeles District – Planning Division 
 911 Wilshire Blvd.  #14003 
 Los Angeles, CA  90017 
 
From: Jack Eidt 
 Board Member 
 Friends of Harbors Beaches and Parks 
 
Re: Comments for: 
 Tentative Order No. R9-2009-0002 
        NPDES NO. CAS0108740 

Waste Discharge Requirements for Discharges of Runoff from the Municipal 
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County of 
Orange, The Incorporated Cities of Orange County, and  The Orange County 
Flood Control District Within the San Diego Region 

  
AND 
 
Aliso Creek Mainstem Ecosystem Restoration and proposed SUPER Project 
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Page 2 
May 28, 2009 
FHBP comments:  Aliso Creek studies 
 
 
INTRODUCTION 
 
Friends of Harbors, Beaches, and Parks (FHBP) supports the proposed MS4 Permit 
requirements.  Simultaneously, we oppose the County of Orange SUPER Project that 
proposes construction of 26 concrete drop structures in Aliso Creek, one of the last 
natural creeks in Orange County which flows through Aliso and Wood Canyons 
Wilderness Park.  We also support efforts that would allow for restoration of this natural 
creek in conjunction with the implementation of a program that includes pollution 
prevention, upstream source control, and treatment-control Best Management 
Practices.  Strengthened MS4 Permit regulations would be integral in this regard. 
 
In a meeting arranged by Congresswoman Loretta Sanchez held on May 20, 2009, with 
representatives from Sierra Club and Friends of Harbors, Beaches, and Parks, Dolores 
Gonzalez-Hayes, Senior Advisor, Office of Congresswoman Loretta Sanchez, Jonathan 
D. Vivante and Ed Demesa of U.S. Army Corps of Engineers, and Mary Anne 
Skorpanich, Director, OC Watersheds Program OC Public Works Department County of 
Orange, we discussed in detail how the implementation of the new MS4 Permit and 
Aliso Creek Mainstem Ecosystem Restoration are inseparable with respect to a total 
restoration and clean up of the entire watershed.  At the May 20th meeting Ms. 
Gonzalez-Hayes advised the County that their “Project Implementation Priorities” 
needed to be adjusted to indicate that the “priority” project is in fact the Aliso Creek 
Mainstem study and not the proposed SUPER Project.   
 
In addition, it was suggested to the County representative that an update be provided to 
the City of Laguna Beach on the County’s watershed priorities since the City has 
publicly supported the SUPER Project over a plan for restoration of the creek.  
Presentations should also be given to the surrounding municipalities, including Laguna 
Niguel, Aliso Viejo, Laguna Hills, Laguna Woods, and Mission Viejo.  Furthermore, the 
Laguna Beach City Council will be voting on support of the MS4 Permit this coming 
Tuesday, June 2, 2009, with a staff recommendation to oppose the Tentative Order.  
 
FHBP advocates that the County of Orange and the Army Corps should support the 
new MS4 permit or else the efforts at natural control and pollution reduction of the flow 
of Aliso Creek will not be achieved without destructive engineering solutions.  Mr. 
Vivanti advised that the Corps’ support was implied in their planned restoration efforts.   
 
FHBP also requested a more comprehensive study than the area outlined in the Aliso 
Creek Mainstem in order to regulate future projects on the use of low-impact 
development micro-scale integrated management practices and retrofit existing polluting 
developed areas.  Chronic illegal discharges from MS4 storm drains by Co-permittees 
contribute in excess of 5,000,000 gallons each day of polluted urban runoff perpetuate a 
significant public health and safety nuisance at Aliso Beach in South Laguna, Laguna 
Beach, California.  Marine life and critical habitat in locally protected coastal receiving 
waters and Environmentally Sensitive Areas (ESA) remain degraded by elevated flows 
of abandoned imported water which constitutes the primary source of dry weather 
polluted urban runoff. 
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May 28, 2009 
FHBP comments:  Aliso Creek studies 
 
 
MS4 Permit Comments 
 
FHBP supports the entire MS4 permit with emphasis on the following: 
 
Wet weather and dry weather discharges are subject to the conditions and requirements 
established in the San Diego Basin Plan for point source discharges. These water 
quality standards must be complied with at all times, irrespective of the source and 
manner of discharge. 
 
The increased runoff characteristics from new development must be controlled to 
protect against increased erosion of channel beds and banks, sediment pollutant 
generation, or other impacts to beneficial uses and stream habitat due to increased 
erosive force.  Special note:  With this implementation there would be no need for 26 
concrete drop structures in Aliso Creek. 
 
Increased pollutant loads created by increased and uncontrolled urban development 
must be controlled to protect downstream receiving water quality. 
 
Development that is ordinarily insignificant in its impact on the environment may 
become significant in a particularly sensitive environment.  Therefore, additional control 
to reduce pollutants from new and existing development must be required for areas 
adjacent to or discharging directly to an ESA.  This holds particularly true for Aliso 
Creek.  Development has been uncontrolled and unmonitored for far too long.  
 
Non-storm water discharges should be effectively prohibited unless specifically 
exempted.  Exempted discharges identified as a source of pollutants are required to be 
addressed through prohibition. Dry weather non-storm water discharges have been 
shown to contribute significant levels of pollutants and flow in arid, urban Southern 
California watersheds. The Co-permittees have identified landscape irrigation, irrigation 
water and lawn water, previously exempted discharges, as a source of pollutants and 
conveyance of pollutants to waters of the United States.  In the case of Aliso Creek this 
is a chronic problem that is leading to not only destruction of the watershed and 
associated wildlife, but also to our receiving waters. 
 
Co-permittees MUST reduce the discharge of pollutants in storm water urban runoff.  
This can no longer be ignored and the ongoing pollution can no longer be tolerated. 
 
Pollutants can be effectively reduced in urban runoff by the application of a combination 
of pollution prevention, source control, and treatment control BMPs.  Every available 
tool must be implemented now, with particular emphasis on construction and mobile 
businesses that include car detailing.   
 
We support the assertion of the Sierra Club that the Board consider adoption of a 
citizen-based water quality monitoring program.   
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Co-permittees must be required to implement a timely, comprehensive, cost-effective 
storm water pollution control program to reduce the discharge of pollutants in storm 
water from the permitted areas so as not to exceed the MALs. 
 
Use of Low-Impact Development (LID) site design BMPs at new development, 
redevelopment and retrofit must be implemented. 
 
Enforcement of local urban runoff related ordinances, permits, and plans must be an 
essential component of every urban runoff management program and specifically 
required in the federal storm water regulations and this Order. 
 
Retrofitting existing development with storm water treatment controls including 
LID, is mandatory to address storm water discharges from existing development that 
may cause or contribute to a condition of pollution or a violation of water quality 
standards. Cooperation with private landowners is mandatory to effectively identify, 
implement and maintain retrofit projects for the preservation, restoration, and 
enhancement of water quality. 
 
Runoff treatment and/or mitigation must occur prior to the discharge of urban runoff into 
receiving waters. 
 
Due to Orange County’s significant, uncontrolled development, early pollutant control 
actions and further pollutant impact assessments by the Co-permittees are mandatory. 
 
Discharges of Waste to State Water Quality Protected Areas (SWQPAs) or Areas of 
Special Biological Significance (ASBS) must be prohibited except where allowable 
under a State approved Ocean Plan Exception or Special Condition. 
 
Discharges from each approved development project must be subject to the most 
stringent of management measures. 
 
It is mandatory that each Co-permittee must require each Priority Development Project 
to implement LID BMPs which will collectively minimize directly connected impervious 
areas, limit loss of existing infiltration capacity, and protect areas that provide important 
water quality benefits necessary to maintain riparian and aquatic biota, and/or are 
particularly susceptible to erosion and sediment loss.  With this in mind, it would be 
virtually impossible for the County of Orange or the Army Corps of Engineers to even 
remotely consider a project such as the SUPER Project. 
 
Each Co-permittee must revise its SSMP/WQMP to implement a watershed-specific 
Hydromodification Management Plan (HMP) to include specific criteria for minimizing 
and mitigating hydrologic modification at all development and redevelopment projects.  
Again, this would require the County of Orange and Army Corps of Engineers to discard 
any notion of a project that contains any characteristics similar to the SUPER Project.  
The Army Corps has been tasked with an ecosystem restoration of Aliso Creek.  The 
Corps’ implied support of the MS4 Permit will assist in this effort which would include  
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disconnecting impervious areas by reducing the percentage of Effective Impervious  
Area (EIA) to less than five percent of total project area; also disconnect impervious 
area from receiving waters using on-site or off-site storm water reuse, 
evapotranspiration, and/or infiltration for small precipitation events, based on limitations 
imposed by soil conditions, groundwater contamination potential and considerations for 
the use of amendments to improve soil conditions. 
 
Each Co-permittee must annually notify the Regional Board, prior to the 
commencement of the wet season, of all construction sites with potential violations such 
as the SUPER Project or any other construction project in the Aliso Creek watershed. 
 
Each Co-permittee must implement a retrofitting program which meets the requirements 
of this section, solves chronic flooding problems, reduces impacts from 
hydromodification, incorporates LID, supports stream restoration, systematically 
reduces downstream channel erosion, reduces the discharges of storm water pollutants 
from the MS4 to the MEP, and prevents discharges from the MS4 from causing or 
contributing to a violation of water quality standards. 
 
The Watershed Permittees must develop, implement, and update annually, a 
Watershed Water Quality Work Plan that ranks each watershed’s highest priority issues.  
The Watershed Water Quality Work plan shall identify planned watershed assessment, 
BMP evaluation, BMP selection, and BMP implementation efforts for each watershed 
planning area for the full 5-year Permit cycle. The goal of the work plan to is to 
demonstrate a responsive and adaptive approach for the judicious and effective use of 
available resources to attack the highest priority problems on a watershed basis.  This 
element should have special emphasis and be brought to the attention of the Army 
Corps of Engineers in light of their Aliso Creek Mainstem Ecosystem Restoration 
Project. 
 
Aliso Creek Mainstem Ecosystem Restoration Comments 
 
Restoration of a healthy ocean must be achieved. We cannot protect the ocean by 
poisoning it with our wastewater and urban runoff.  In addition, our County wilderness 
parks are set aside for recreation, wildlife habitat, open space, and protection of 
sensitive ecosystems and individual species of plants and animals.  Our riparian 
wetland streambeds are the most productive ecosystems within the coastal sage-scrub 
and oak woodland zones of the chaparral ecosystems, and must be protected. 

Natural, non-invasive solutions are technologically available as soon as citizens, 
resource agencies and elected representatives, working together, are ready to act.   

FHBP applauds Congresswoman Loretta Sanchez and her senior advisor, Dolores 
Gonzalez-Hayes for their proactive stance in bringing the environmental community, 
County of Orange Watersheds and Army Corps of Engineers together.  It is imperative  
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that these two agencies move forward with a plan that will eliminate concrete from Aliso 
Creek (existing and future) while adopting the policies of the new MS4 Permit, which will 
dramatically minimize the runoff and current flow rates that are creating pollution and 
destroying the creek’s natural resources.   

The proposal to build 26 step-dams (grade-control structures built 10' deep into the soil 
spanning the entire flow area) in the lower Aliso Creek should be eliminated as an  
alternative in this feasibility study.  This "engineering wonder" would turn our park into a 
flood control channel device and do nothing to diminish the doubling of storm water 
flows and dry weather urban runoff that is polluting the ocean and eroding the banks. 
  
Alternatives that should be considered in the watershed and surrounding cities are as 
follows: large-scale cistern strategies that capture runoff for reuse; modernizing the 
Laguna Niguel sewage treatment plant by OCSD, including recycling of gray water and 
groundwater recharge, powering the facility with captured methane gas, and reducing 
the toxic sewage that is dumped 1.2 miles off Aliso Beach.  As well, Low-Impact 
Development (LID) strategies must be applied to areas of the watershed where 
applicable including rain gardens and bioretention; rooftop gardens; sidewalk storage; 
vegetated swales, buffers, and tree preservation; rain barrels; permeable pavers; soil 
amendments; impervious surface reduction and disconnection; and pollution prevention 
programs instituted for residential properties. 
 

CONCLUSION 

With strict adherence to the MS4 Permit, a natural restoration of Aliso Creek that 
preserves the ecosystem and integrity of the Aliso and Wood Canyon Wilderness Park 
can be achieved.  The County of Orange must embrace these new regulations along 
with the Army Corps of Engineers as they move towards an environmentally sound 
solution to restoration and flow controls in Aliso Creek.  The Army Corps must not move 
forward with a restoration plan without their partner’s full agreement to all terms and 
conditions set forth by the new MS4 Permit.  Without the County’s and Co-permittee’s 
full cooperation with the new order, the Aliso Creek Mainstem Ecosystem Restoration 
Feasibility Study will have limited effectiveness at mitigating the significant pollution and 
flow impacts that degrade the integrity of the ecosystem, the wilderness park, and the 
water quality of the Pacific Ocean at South Laguna. 
 
Copy:  Senator Barbara Boxer 
  Congresswoman Loretta Sanchez 
  County Supervisor Patricia Bates 
  Lynn Abramson  
  Gina Semenza 
  Dolores Gonzalez-Hayes 
  Mary Anne Skorpanich 
  David Shissler 
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Ben Neill - NPDES R9-2009-0021 

  
To: NPDES Permit Staff 
 

CC: Basin Plan Objectives (BPO) Staff 
    XO John Robertus 
    Counsel Catherine Hagan 

 

Re: Reissue NPDES Order No. R9-2009-0021 for South OC Watersheds 
    Nexus with San Diego Basin Plan Objectives 

 

Staff: 
       Both of the NGO's I represent are quite pleased by the NPDES R9-2009-

0021.  
       We do have several questions about this permit which if answered could 
assist us in forming our agenda comments and also supporting it 
enthusiastically at next month's SDRWQCB hearing. 

       I would especially like to thank Bruce, Chad, Debbie and Deborah for 
their patience and professional assistance. 
 
HISTORY:   
      I started petitioning Ms. Deborah Jayne and Ms. Debbie Woodward earlier 
this year to amend the Beneficial Uses and Water Quality Objectives for the 
Aliso Creek Watershed (ACW), bring them up to par with those of the San Juan 
(SJ) and San Mateo (SM) Watersheds respectively.  
      Contemporaneously, I informed Bruce Posthumus, Jimmy Smith  and Chad 
Loflen.  

       
      This was due to my successful campaign that convinced NOAA (NMFS) to 
correct an oversight, add ACW as a So Cal Distinct Population Segment for the 
federally listed Endangered Species (ES)  O. mykiss (Southern Steelhead 
Trout).  
      NMFS agreed with me that it was remiss, had over-looked or was not made 
aware of supporting data that sustained my contention regarding the historical 
presence of said coldwater, anadromous fish in the ACW. O. mykiss also enjoys 
a more prescriptive/protective status as an Evolutionary Significant Unit 
(ESU). 
 

From:    Roger Butow <rogerbutow@mac.com>
To:

   
<bneill@waterboards.ca.gov>, Chad Loflen <cloflen@waterboards.ca.gov>, James Smith 
<jsmith@waterboards.ca.gov>, <dbarker@waterboards.ca.gov>, Bruce Posthumus 
<bposthumus@waterboards.ca.gov>

Date:    6/1/09 8:09 AM
Subject:   NPDES R9-2009-0021
CC:

   
Deborah Jayne <DJayne@waterboards.ca.gov>, Deborah Woodward <DWoodward@waterboards.ca.gov>, 
John Robertus <jrobertus@waterboards.ca.gov>, <cgeorge@waterboards.ca.gov>, "Catherine Hagan 
(George)" <CHagan@waterboards.ca.gov>
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      In 1997, the SDRWQCB passed an amendment to the BPO (Resolution 97-04) 
which reflected the historical presence of O. mykiss in the SJ and SM 
Watersheds, but the Board was, in my opinion, remiss in not including the ACW. 
Here's the link: 
      

     http://www.swrcb.ca.gov/rwqcb9/water_issues/programs/basin_plan/docs/Resolution%20No.%2097-
04.pdf 
 
ISSUE:  
     Below is a "cut & paste" from the new permit. I was under the impression 
that I needed to petition the Board to achieve parity (Same Beneficial Uses 
and Water Quality Objectives) due to this anadromous ES/ESU via BPO Amendments 
during the Triennial Review Process.  
     Does the new permit fulfill/accomplish my parity goal to protect this 
aquatic? In this case, I wouldn't need to waste either Staff or Board time. 
     In other words, can this NPDES accomplish by "fiat" what I thought I 
needed to formally petition as BPO amendments (plural)? 

    
     In the first sentence below, this NPDES doesn't APPEAR to cite Water 
Quality & Beneficial Use objectives on a watershed-by-watershed basis but 
rather generically. As there is no reference to EXISTING BPO, I'm unsure if 
this ambiguity might subsequently be challenged by ACW copermittees or lead 
agency The County of Orange. 
 
NOTE: 
     I would ask Staff to note that the Central Coast (Region 3) BPO are more 
in alignment with the ABSOLUTE MINIMAL Dissolved Oxygen (DO) requirements for 
O. mykiss, that is 7.0 mg/l, not the 6.0 mg/l required in R9-2009-
0021. Aquatic biologists anf fishery experts seem unanimous that 8.0 mg/l 
assures healthy spawning conditions in urbanized streams like ACW that 
experience tremendous solar gain (elevated temperatures). 
     
     Will I be allowed to petition the Board at the R9-2009-0021 Hearing to 
slightly increase that BPO regarding DO for this reissued permit? 
 
 
REVISED TENTATIVE ORDER No. R9-2009-0021 
Page 18 
 
E. STATUTE AND REGULATORY CONSIDERATIONS 
 
2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County: Municipal and 
Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL). The following additional beneficial uses are identified for 
coastal waters of Orange County: Navigation (NAV), Commercial and Sport Fishing 
(COMM), Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), 
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early 
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Development (SPWN), and Shellfish Harvesting (SHELL). 
 
Thank you in advance for a considered detailed response in this matter, and I 
look forward to personally supporting this permit before your Board next month. 

Hopefully you can clear up my confusion. 

 
Roger von Bütow  Founder & Executive Director 
Home Office: 949.715.1912 (Voicemail AFTER 6 rings) 
rogerbutow@mac.com 
 
A "Keep California Beautiful" Proud Communities Affiliate: www.keepcaliforniabeautiful.org 
 "Friends of the Aliso Creek Steelhead":  www.alisocreeksteelhead.org 
 
Clean Water Now! Coalition (Est. 1998) 
P.O. Box 4711  Laguna Beach  CA  92652 
Beach Cleanup Info & Voicemail Messages: 949.280.2225 
www.cleanwaternow.com 
 
"The Clean Water Now! Coalition is dedicated to the protection, restoration and preservation of aquatic and riparian 
ecologies worldwide." 
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June 5, 2009 

John Robertus, Executive Director 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Ct., Ste. 100 
San Diego, CA 92123 

Dear Mr. Robertus: 

I am writing on behalf of the City of Laguna Beach to comment on Tentative Order #R9-2009-0002 
and Permit #CAS0108740 which applies to the cities of South Orange County and the unincorporated 
portion of the County. 

First, the City Council wishes to compliment the Regional Board and its staff for your efforts to reduce 
urban runoff and enhance water qUality. Our city is fully committed to aggressively pursue all 
reasonable efforts to improve the quality of the water in our creeks and the ocean. 

The Council believes that your Board should adopt a permit which authorizes projects which provide 
for the diversion of nuisance water during dry weather into treatment facilities, whether they be 
existing sewer treatment plants or specialized programs to cleanse water in a creek. When filtration is 
employed to reduce bacteria and other pollutants, it should be allowed either at the source, i.e. before 
the pollutants enter a waterway, or at the end of the line before a creek empties into the ocean since our 
beaches afford a significant water contact recreational venue for thousands of Southern California 
residents. 

In supporting efforts to improve water quality in our creeks and ocean, the Council is also concerned 
about the cost of some of the proposed measures. Our small community is expecting a $2 million 
"borrowing" of our property tax revenues by the State this year. At the same time, we are experiencing 
significant decreases in revenues from the sales tax and transient occupancy tax. We believe that 
virtually all governmental agencies in California are experiencing similar austerity. Therefore, the 
Board should carefully examine provisions of the proposed order to ensure that the proposed measures 
are both effective in reducing pollutants and reasonable in expense. 

Sincerely, 

~!fo;L 
Kelly Boyd 
Mayor 

cc: City Council 

505 FOREST AVE LAGUNA BEACH. CA 92651 • TEL (949) 497·3311 • FAX (949) 497·0771 
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CIIXjQF SANTEE 
MAYOR 

Randy Voepel 

CITY COUNCIL 
Jack E. Dale 

" i : June 4, 2009 
Hal Ryan 

CITY MANAGER Mr. Robertus 
Keith Till 

« J W - 8 A»5M 

Regional Water Quality Control Board (RWQCB) 
Region 9 
9174 Sky Park Court 
Suite 100 
San Diego. CA 92123-4353 

Dear Mr. Robertus, 

Subject: Draft Tentative Order R9-2009-0002 Reference NWU: 658018:bneill 

Thank you for allowing the City of Santee the opportunity to provide comments on 
the draft Orange County Permit issued March 13, 2009 (Draft Permit). Page 
references are given where appropriate. 

Comment 1: Dry weather flows now referred to as dry weather effluent 
(global). 
Dry weather flows may originate from a number of sources including groundwater 
ingress, which is a natural source of water. Dry weather flow does not originate 
from consistent activities or locations, or at consistent flow rates. Assigning the 
word "effluent" infers that this is a relatively consistent, predictable and controllable 
flow originating from a single industrial process (such as a wastewater treatment 
plant). As such, it is relatively easy to control and treat. This is not the case with 
dry weather flows. 

Assigning the term "effluent" to dry weather flow will trigger mandatory minimum 
penalties under the Clean Water Act. This is inappropriate for the above-referenced 
reasons, and will likely result in the relevant municipal separate storm sewer system 
(MS4) operator(s) being in immediate and consistent violation of the Clean Water 
Act. The term effluent should be replaced by the word "flow." 

Comment 2: Remove of urban from urban runoff (global). 
At present the stormwater programs apply to MS4 systems which tend to be located 
in urbanized areas. Removing the term "urban" infers that these requirements apply 
to all runoff. This is an expansion of the requirements under the Clean Water Act 
and-would logically-apply to all runoff within a jurisdiction-whether or not the — 
jurisdiction has control over the sources of runoff (agricultural sources, or 
undeveloped areas, for example) or the conveyance (natural drainage). Has any 
economic analysis been conducted to assess the impact of this change? We 

10601 Magnolia Avenue • Santee, California 92071 • (619) 258-4100 • wwwxi.santfiBEMBB9v»\ffi 
Q p r i n t e t l on ^ W P ^ ^ ^ ^ ^ - ^ ^ 
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consider this an unfunded mandate that exceeds the requirements of an MS4 
permit, as it appears to be applied to areas which do not necessarily drain to an 
MS4. The word "urban" should be reinstated when discussing runoff. 

Comment 3: Introduction of Numeric Limits to define Maximum Extent 
Practicable (MEP). 
This is inconsistent with the concept of the iterative process where you have a 
chance to adapt BMPs based on observation, instead of reaching a numeric limit 
which is more commonly associated with Total Maximum Daily Loads (TMDLs). 
This is also inconsistent with the 2006 Blue Ribbon Panels recommendation that 
numeric limits are inappropriate for municipal permits. The NELs and the MALs 
should be removed from the permit. 

Comment 4: Annually incorporate findings from local treatment control BMP 
effectiveness studies into S(U)SMP (page 37). 
Based on the regional model review for San Diego County updating the SUSMP 
annually is not feasible. It would be a more effective use of resources to update the 
SUSMP less frequently. Revise to incorporate findings from effectiveness studies 
once every permit cycle. 

Comment 5: All food facilities to be inspected every year and have specific 
requirements imposed on them (page 61). 
Based on our experience, not all food facilities warrant annual inspection (coffee 
shops, sale of largely prepackaged foods, such as ice cream parlors etc). It would 
not be an effective use of resources if the permittee cannot differentiate between 
facilities that genuinely have potential for exposures and those that do not. 

This should be revised to require that food facilities be prioritized based on potential 
for exposures and that the annual inspection requirement be only applied to those 
deemed to have the highest threat of exposure of pollutants to urban runoff. The 
permittees should be allowed to develop their own method to determine how the 
facilities should be prioritized, but this should be based on: observations from 
previous inspections; record of complaints and violations associated with the 
specific facility; potential sources of pollutants (sale of prepackaged products versus 
facilities with rendering bins, food preparation waste, outside eating areas, etc). 

Comment 6: Requirement to retrofit existing development (page 65). 
It is not clear what mechanism(s) will be available to accomplish this requirement, 
nor how it would be funded. Further clarification is needed on how this can be 
legally accomplished and how it would be funded. 

It would be a better use of resources for jurisdictions to develop measures during 
the..review-of any discretionary project to ensure that retrofitting stormwater BMPs 
are considered. Preparing a comprehensive report on the City-wide potential for 
retrofit, when it is unlikely that there would be any legal opportunity, much less 
financial resources, to extensively implement it appears to be wasteful. The goal 
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could be better attained by using the available permitting process to achieve 
retrofits where feasible. 

Comment 7: Expansion of monitoring requirements to include wet and year-
round dry sampling of MS4. Expansion of constituents to be analyzed. 
Introduction of new programs (sediment toxicity study and aquatic habitat 
monitoring)(Attachment E). 
Sediment toxicity may originate from historic sources which the permittee never had 
control over. Also current activities not under the control of the permittee will also 
impact aquatic habitats and sediment. It is inappropriate to use an MS4 permit as a 
catch-all for all monitoring that is conducted in a watershed. Monitoring should be 
focused on the impact from the MS4 and constituents of concern associated with 
the MS4. 

Presumably these studies are in addition to monitoring associated with TMDLs, 
therefore resulting in duplication of effort and costs. 

Comment 8: 
Overall we are concerned at the additional layer of reporting required in the permit 
(annual workplans in addition to annual reports and management plans). This 
further diverts precious resources from direct improvements to water quality to the 
preparation of compliance documents that overlap. We strongly recommend that 
the RWQCB reconsider its need for such extensive documentation (which would be 
in addition to any TMDL reporting). 

Please contact Helen Perry (619) 258-4100 x177 if you have any further questions 
regarding this letter. 

d'h'-^f 
Jmies O'Grady 
Irlferim Director of Development Services/Deputy City Manager 

%i&SifQ&<f-^s&^*£ J 
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SAN DIEGO REGIONAL 
WATER QUALITY 
CONTROL BOARD 

zom JUN 15 A m i 
June 11,2009 

John Robertus, Executive Director 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Ct.,Ste. 100 
San Diego, CA 92123 

Dear Mr. Robertus: 

I am writing on my own behalf to ensure that the action taken by the Laguna Beach City Council 
on June 2, 2009 is clearly represented. The following motion (taken from the Recap provided by 
the City Clerk) was passed in regard to item 13. COMMENTS ON NATIONAL POLLUTANT 
DISCHARGE ELEIMINATION SYSTEM PERMIT. 

Moved by Mayor Pro Tern Pearson, seconded by Councilmember Rollinger and carried 
unanimously to send a letter to the San Diego Regional Water Quality Control Board 
over the Mayor's signature, incorporating the language in the first paragraph of the 
Memorandum written by the Environmental Committee and encouraging the allowance 
of .dry weather diversion and filtration both at the source and at the end of the line. The 
letter is to include a statement that Laguna Beach is concerned, as are other cities, 
regarding costs related to enforcement monitoring. 

The following is the language in the first paragraph of the Memorandum written by the 
Environmental Committee: 

The City Council of the City of Laguna Beach applauds SDRWQCB in its efforts to 
reduce runoff and improve water quality. We are especially concerned with the watershed 
of Aliso Creek where excess runoff has severe incised the waterways of the Aliso and 
Wood Canyons Wilderness Park. The waters of lower Aliso Creek, of its estuary and of 
the Pacific Ocean near the mouth of the creek have long shown high levels of a wide 
range of pollutants. We strongly support your efforts to reduce both storm water 
discharge and dry-season discharge into the creek as well as your efforts to increase the 
quality of the water entering the creek. 

As the City's elected City Clerk for nearly thirty years prior to my election as a Member of the 
City Council, it is important to me that the actions taken by the City Council be clearly 
transmitted. Thank you for your efforts on our behalf. 

Sincerely, 

£Xuc^ 
Vema L. Rollinger, Councilmember 
City of Laguna Beach 

505 FOREST AVE. • LAGUNA BEACH, CA 92651 • TEL (949) 497-3311 • FAX (949) 497-0771 

0 RECYCLED PAPER 
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June 18, 2009 

Mr. Ben Neill 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105·3901 

Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: Draft MS4 Permit for South Orange County 

Dear Mr. Neill: 

The following are EPA Region 9's comments on the March 13,2009 Tentative 
Draft Permit for the South Orange County Municipal Separate Storm Sewer System 
(MS4), as amended by the "Draft Updates to LID Language" dated June 8, 2009. EPA 
most recently commented on the March 13 draft permit in a letter to James Smith dated 
May 14, 2009. These comments are intended to supplement our May 14 comments. 

First, we would like to express our support for one aspect of the March 13, 2009 
Tentative Draft Permit which was not covered by our May 14 letter. We recognize that 
section B, regarding Non-Stormwater Discharges removes "landscape irrigation, 
irrigation water, and lawn watering" from the listed categories of non-prohibited non
stormwater discharges. We note that the draft Fact Sheet identifies discharges from these 
categories to be substantial sources of pollutants. We agree that it is valid for the 
Regional Board to remove these sources from the list of non-prohibited non-stormwater 
discharges. 

We are encouraged by the revisions made to the draft permit's Low Impact 
Development (LID) provisions in the June 8 update. We have been supportive of the 
Santa Ana Regional Board's Orange County MS4 permit, which was adopted on May 24, 
2009. The LID provisions included in the June 8 update are generally consistent with the 
Santa Ana Regional Board's permit. We also appreciate that the June 8 update addresses 
the comments pertaining to LID in our May 14 letter. 

We have the following specific comments on the June 8 update. 

Section F .1.d requires the submittal of an updated model SUSMP within two years of 
permit adoption. We note that in other permits, including the May 24, 2009 Santa Ana 
Regional Board permit for Orange County, similar plans must be submitted within one 
year of permit issuance. 

Printed on Recycled Paper 
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Section F .1.d.4.c.ii - The updated LID language includes the term "biofiltration." 
Although this term is commonly used, as a general matter, its exact meaning is unclear. 
For example, in some circumstances, distinctions have not been made between 
infiltration and biofiltration. Conceptually, we believe that a well designed and operated 
biofiltration system can be consistent with LID principles by reducing flow volumes and 
protecting water quality. However, without a clear definition ofbiofiltration, there is the 
potential for the use of approaches that are contrary to LID. This section ofthe draft 
permit takes a step in the right direction by providing a total volume requirement for an 
acceptable biofilter. We would be interested in conferring further with you to improve 
the permit's definition of biofiltration. 

Lastly, we'd like to refer to our May 14 comment letter's mention ofthe permit's 
provisions regarding the incorporation of Total Maximum Daily Loads (TMDLs). We 
continue to believe that the draft permit's TMDL provisions should be clarified, and 
would be glad to consult with you on this issue. 

Thank you for the productive work you've done to improve this permit. If you'd 
like to discuss these comments, please contact John Tinger at (415) 972-3518, or Eugene 
Bromley at (415) 972-3510. 

Douglas E. Eberhardt, Chief 
NPDES Permits Office 
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I 
COMMERCIAL REAL ESTATE 
DEVELOPMENT ASSOCIATION 

SoCAL CHAPTER 

John Robertus 
Executive Officer 

June 17, 2009 

San Diego Regional Water Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: Revised Tentative Order No. R9-2009-0002 

Dear Mr. Robertus: 

The NAIOP SoCal Chapter is submitting this correspondence to the 
San Diego Regional Water Quality Control Board (SDRWQCB) to 
provide our initial formal comments on Revised Tentative Order R9-
2009-0002. By way of introduction, NAIOP is the nation's leading 
trade association for developers, owners, investors, and other 
professionals in the industrial, office and mixed-use commercial 
real estate. NAIOP provides educational programs, research on 
trends and innovations, and strong legislative representation. The 
SoCal Chapter serves more than 1,200 members. It is the second 
largest chapter in the United States and is the leading commercial 
real estate trade association in Southern California. 

NAIOP SoCal and its members have for many years been 
promoting efforts to design, construct and maintain buildings, 
infrastructure and their accompanying grounds in a manner that 
promotes environmental protection. In fact, the industrial and office 
development industry has voluntarily made great strides in using 
proven environmental strategies. These efforts have provided us 
with a vast experience in what can truly work in light of the realities 
we all face. Clearly, for any program to be successful it needs to 
be focused on addressing the various realities of this region, and 
should provide for voluntary incentives that are cost effective. 

One overriding reality and challenge we all face is that a major 
portion of Orange County is already urbanized with residential, 
commercial and industrial developments. In fact, Orange County's 
population per square mile is the sixth densest in the entire United 
States. There is very little developable land remaining, and what 
open land remains is, essentially, already entitled. That means any 
future development to meet the projected population and business 
increases will be redevelopmentlinfill projects, not pervious open 
spaces. Additionally, the State of California is creating more 
mandates and programs, such as SB 375, which will further drive 
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development into already developed/impervious areas. Thus, any NPDES permit for 
this region must reflect this reality and not conflict with the other clean environment 
efforts that are ongoing. 

NAIOP SoCal has reviewed the comments submitted by the County of Orange in their 
May 15, 2009 document. We will not repeat what they have set forth, but will 
incorporate them by reference as though fully set forth herein. We agree with the 
issues they raised and do feel that further discussions would be very beneficial in 
developing a final permit that addresses everyone's goal; cleaner water. NAIOP SoCal 
looks forward to meet with you and other stakeholders in working on the permit. 

NAIOP SoCal will highlight a few of the areas of concern. First, the draft permit 
attempts to establish Municipal Action Levels (MALs). NAIOP does not believe MALS 
are justified or warranted, as well as not being technically supportable. In fact, the Blue 
Ribbon Panel Report does not support the use of numeric effluent criteria on stormwater 
discharges, and should be deleted. 

The draft permit also attempts to establish Total Maximum Daily Loads (TMDLs) for 
303(d) impaired waters. Yet, there have been no TMDLs approved by the Federal or 
State governmental agencies. What is set forth in the draft permit appears to be 
unworkable and impracticable. Any interest in pursuing TMDLs should be done by 
working on one impaired body and its associated watershed at a time. 

Next is the limit on impervious area on a project site to 5% of the total area. This really 
is not reasonable or practical. Setting development restrictions that cannot be 
practically achieved is not an approach that leads to effective means of addressing the 
runoff issue. The 5% limit needs to be deleted. 

We also want to emphasize the concept of a County-wide Model WQMP that is 
consistent for the entire County and one that does not include different standards for 
new development and redevelopment for North and South County areas. 

To clarify our point, we observed the following technical differences pertaining to the 
New Development/Redevelopment sections of the recently adopted North Orange 
County Permit and the Tentative South Orange County Permit. For each item 
discussed below, recommendations are provided. 

• Sections XII.B.4A and B of the North County Permit provides several options for 
the treatment control BMP sizing calculations, whereas the South County Permit 
provides only one option. We request that the language in Section F.1.d.6 of 
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• the South County Permit be updated to reflect all of these options, which is 
consistent with Exhibit 7.11 of the OC DAMP (Page 7.11-47). 

• Section XII.C.5 of the North County Permit discusses many of the issues that 
limit the applicability of LID principles in certain situations (e.g., unfavorable soil 

• conditions, existing contamination issues, etc.). The option for the permittees 
to incorporate the LID principles into larger sustain ability programs that 
balance the benefits of LID against other laudable sustainability objectives 
should be included in the South Orange County Permit. 

• As also discussed in previous comment letters provided by the County of 
Orange, we are concerned with the elimination of irrigation runoff required by the 
South County Permit. Our experience has taught us that irrigation runoff can be 
feasibly minimized, however complete elimination of irrigation runoff is unlikely to 
be 100% achievable. We recommend the language of Section XII.B.3.a that 
requires irrigation runoff to be minimized to the maximum extent 
practicable rather than eliminated. 

• The interim hydromodification requirements of the South County Permit section 
F.1.h.6 are extensive and include the 1-year through the 10-year storm and 
potential for continuous modeling requirements along with an EIA requirement. 
The hydromodification requirement of the North County Permit (as set forth in 
Section XII.D) is limited to the 2-year storm and has clear provisions for 
determining compliance and for determining the applicability of the 
hydromodification requirement. Based on our consultation with several storm 
water and water quality engineers, the design and approval process for 
implementing a system that control multiple storms is exponentially more difficult 
than the design approval process for a single storm event. This increased 
complexity in design, however, does not translate to a radically altered design in 
the constructed condition. We feel the complexity does not greatly add to 
achieving the regional water quality objectives and recommend that the 
Regional Board replace the hydromodification language from the North 
County Permit with the South County Permit language entirely. 

In general, the changes that NAIOP requests will not negatively impact water quality in 
the region and the recommended changes are consistent with the overall approach 
taken for water quality protection in the region. In fact, we strongly feel that a consistent 
Model WOMP for the entire County will increase the probability that the design 
measures in the Permits will be implemented in a more consistent manner when all 
cities have the same requirements. The overall differences with respect to new 
development/redevelopment in the adopted Permit for North Orange County and the 
draft permit for South Orange County are minimal enough that the objectives for both 
Permits can be achieved by a County-wide Model WOMP that reflects the specific 
design and numerical requirements set forth in the northern Orange County Permit. 
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We appreciate you taking the time to consider the above comments, and NAIOP SoCal 
does look forward to working with you and your staff to make the draft permit one that is 
truly effective in realistically achieving the best results. 

Sincerely, 

James V. Camp 
Chair, Legislative Affairs Committee 
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June 18, 2009 

Mr. John Robelius 
Executive Officer 
Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 

Reference: 

Subject: 

Revised Tentative Order R9-2009-0002; NPDES CAS0108740 
Orange County Municipal Stornl Water Permit Reissuance 
NWU:658018:bneill 

Rancho Mission Viejo COlmnents 

Dear Mr. Robertus: 

Thank you for providing Rancho Mission Viejo (RMV) with the opportunity to review 
and comment on the referenced Revised Tentative Order ("Order"). We have received 
and reviewed the revised language concerning Low Impact Development recently 
distributed by the Regional Board. We are supportive of the addition of the Alternative 
Perfornlance Criteria for Watershed-Based Projects (Section F.1.c. (8». 

We look forward to working with the Regional Board to further our collective desires to 
protect water quality through watershed plmming. Should you have questions regarding 
our comments, please feel free to contact me at (949) 240-3363 Ext. 297. 

, SinCerelY,~" ( 

,£;:>;(~~.ii)lr) 
i(,~/\ 

Laura Coley Eisenberg 
Vice President 
Open Space & Resource Management 

Cc: Jimmy Smith, SDRWQCB 
Ben Neill, SDRWQCB 

28811 ORTEGA HIGHWAY .. PO. BOX 9 G SAN JUAN CAPISTRANO, CA 92693 .. (949) 240-3363 0 FAX (949) 248-1763 
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June 19, 2009 
 

Via electronic mail 
 
Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
 

Re: Comments on LID Draft Language for South Orange County’s MS4 
 Permit, Tentative Order R9-2009-0002 
 

Dear Mr. Robertus and Members of the Board: 
 
 We write in response to the latest Low Impact Development (“LID”) draft 
language issued by the Regional Board on June 8, 2009, for South Orange County’s MS4 
permit, Tentative Order R9-2009-0002 (“Tentative Order” or “Permit”).  We have been 
engaged in this drafting process for well over a year, and we are glad to see significant 
improvements in the LID provisions vis-à-vis the previous, seriously inadequate 
inclusion of LID requirements in the Tentative Order.  In particular, the Regional Board’s 
move toward an onsite retention standard for LID BMPs is necessary for the Permit to 
meet the MEP standard.  Our principle remaining concern with the draft LID language is 
ensuring (1) that non-retention-based practices (i.e., “biofiltration”) do not count toward 
demonstrating compliance with a site’s LID obligations and (2) that alternative 
compliance programs (whether watershed projects, offsite mitigation, or in-lieu funds) 
result in water quality benefits at least equivalent to the otherwise-required LID onsite 
obligations.   

 
I. Biofiltration Practices Should Not Count Toward Regulated Projects’ Onsite 

LID Obligations. 
 
NRDC believes that good policy and law require a standard both to retain onsite 

the design storm whenever possible and to provide offsite mitigation for any of the design 
storm volume not retained onsite.  The most recent draft language issued by the Regional 
Board would require onsite retention but allow “biofiltration” to qualify toward meeting 
the design storm volume obligation when onsite retention is technically infeasible.  
Tentative Order ¶ F.1.d.(4)(c).  For reasons previously elaborated in our comments and 
discussed briefly below, we do not support crediting water treated through biofiltration 
BMPs toward the onsite, 85th percentile storm retention obligation that otherwise applies 
to projects under Tentative Order ¶ F.1.d.(4)(c)(i).  When biofiltration practices are used  
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(we do not oppose their use when onsite retention of the design storm is technically 
infeasible), this should trigger the requirement to provide offsite mitigation or in-lieu 
funds.   

 
To dispel misconceptions about onsite retention-based standards, such standards 

do not equate to a “no discharge” requirement because the design storm is relatively 
small and many precipitation events will exceed it.  Implementing a full retention-based 
standard with appropriate alternative compliance provisions would mean, however, that 
Orange County would reap the benefit of a superior pollution discharge standard even if 
onsite retention were infeasible.  This would be a critical step forward, particularly 
because the water retained, whether onsite or offsite through alternative compliance, 
would be infiltrated or otherwise reused.  Such an approach mirrors similar approaches 
now being implemented or considered in locations as diverse as Washington, D.C., 
Philadelphia, West Virginia, and—through new requirements for federal buildings—
everywhere in the United States. 

 
Critically in this connection, as discussed in our last letter, on May 7, 2009, the 

Los Angeles Regional Water Quality Control Board adopted NPDES No. CAS00402, a 
new MS4 permit for Ventura County and the incorporated cities therein.  The adopted 
Ventura County MS4 permit requires onsite infiltration, harvesting and reuse, or 
evapotranspiration of the 85th percentile design storm, with no runoff.  The critical 
difference between the Ventura County MS4 permit and the draft Tentative Order’s LID 
performance standard is that, in Ventura County, biofiltration cannot count toward a 
site’s LID volumetric obligations—the Tentative Order, as currently drafted, would allow 
a site that demonstrated technical infeasibility to discharge potentially all of its 
stormwater to the storm sewer system without undertaking any offsite mitigation.  If the 
biofiltration BMPs installed are not 100% effective at removing pollutants (and they 
almost undoubtedly would not be 100% effective), the site will discharge more pollution 
than a site that meets the onsite retention standard.  For this reason, offsite mitigation 
should be required in such situations.   

 
A strict requirement (with appropriate alternative compliance options) for onsite 

infiltration, reuse, and evapotranspiration not only implements the MEP requirement (and 
others) contained in the Clean Water Act, it is also inarguably wise policy in drought-
stricken California.  Governor Schwarzenegger recently declared a state of emergency in 
California due to severe drought.  The major Southern California water supplier will cut 
water deliveries across the region this summer by ten percent, the first such cut since the 
drought of the early 1990s.1  Notably, the Governor’s Proclamation orders public water 
agencies essentially to “find” more water through a variety of activities, including 

                                                 
1 Bettina Boxall, Southern California water agency to cut supplies by 10%, L.A. Times, 
April 15, 2009, available at, http://www.latimes.com/news/local/la-me-mwd-water15-
2009apr15,0,4326528.story.   
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“…efforts to protect water quality or water supply.”2  As such, a standard that requires 
retention of the design storm onsite is directly responsive to the Governor.  The Tentative 
Order would potentially allow large quantities of biofiltered water to flow into receiving 
waters through storm sewers, providing no water supply benefit at all.   

 
Thus, we strongly urge the Board to make a small but very important change to 

the Tentative Order by requiring that projects using biofiltration BMPs mitigate—through 
the LID substitution program—the quantity of stormwater that is not retained onsite.  
This will comport with the emerging stormwater management trend around the country 
and help ensure that the Permit meets the MEP standard.   

 
We appreciate that the Regional Board has attempted to circumscribe the use of 

biofiltration BMPs by requiring that they be designed appropriately.  However, as Orange 
County Coastkeeper Executive Director Garry Brown testified regarding the same issue 
in North Orange County, experience shows that this is easier said than actually 
implemented.  As such, allowing biofiltration may serve as an “out” that will minimize 
environmental performance.  In contrast to objectively clear requirements to “infiltrate, 
harvest and reuse, or evapotranspire,” “biofilter” is a subjective term open to 
interpretation and abuse.  

 
Indeed, while we oppose the allowance for biofiltration as part of the main LID 

performance standard, we believe that if this language remains over our objections, 
clarifying language should close the loopholes that we have identified.3  There is 
consensus among the environmental NGOs and industry stakeholders, including the BIA 
and CICWQ, that biofiltration LID BMPs can be abused and therefore must be built and 
maintained to meet strong and clear requirements.  CICWQ, for example, stated in its 
February 13, 2009 letter to the Santa Ana Regional Board: “we recommend that hard 
feasibility criteria should be specified in the model WQMP/DAMP upon its renewal—
such that developers should not be able to bypass implementation of appropriate LID 
BMPs.”4   

 
Therefore, if the Board does not delete references to biofiltration in the Tentative 

Order’s LID provisions, it should, at minimum, make the following clarifications: 
 

 
2 Office of the Governor of the State of California, Gov. Schwarzenegger Takes Action to 
Address California’s Water Shortage, February 27, 2009, available at, 
http://gov.ca.gov/index.php?/print-version/press-release/11556/.  
 
3 We reserve our rights to challenge this provision irrespective of any such clarifications.  
 
4 Correspondence from Dr. Mark Grey to Mr. Michael Adackapara, Santa Ana regional 
Water Quality Control Board, February 13, 2009, at 6. 
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 Section F.1.d.(4)(c)(ii) should be elaborated and state as follows: 
 

“LID bio-filtration BMPs shall be designed to accommodate the design 
flow at a surface loading rate no greater than 5 inches per hour and shall 
have a total volume, including pore spaces and prefilter detention volume, 
no less than the runoff volume generated by the design storm depth times 
0.75.  Maximum ponding depth shall be 12 inches; minimum drainage 
time shall be 12 hours.” 
 
“Runoff from impervious areas also may be dispersed to pervious 
landscaped areas in a ratio not to exceed 2 parts impervious area to one 
part pervious landscaped area.  Pervious landscaped areas must be 
designed to pond and infiltrate runoff produced by the design storm depth.  
Maximum ponding depth shall be 2 inches and minimum topsoil-turf 
thickness 3 inches.” 

 
II. The Alternative Compliance Options Should Clearly State that Equivalent 

Performance is Required Whenever the LID Performance Standards Are 
Not Met Onsite. 
 
Currently, the Tentative Order includes provisions that establish apparently two 

separate alternative compliance options for regulated projects.  The first—“Alternative 
Performance Criteria for Watershed-Based Projects”—allows the implementation of 
nebulously defined “planning principles” through regional LID BMPs.  Tentative Order 
¶ F.1.c.(8).  The Tentative Order does state that these regional LID BMPs should be sized 
to retain or biofilter the 85th percentile storm, or else conventional treatment controls and 
participation in the “LID substitution program” are required.  Id.  This provision does not 
establish a hierarchy of LID practices, however, and would allow qualifying projects to 
use biofiltration without demonstrating the technical infeasibility of retention-based 
BMPs.  This opens the door to inferior pollution removal and is notably less stringent 
than the standard LID BMP requirements of Section F.1.d.(4), which prioritize retention-
based BMPs.  We therefore urge the Regional Board to establish the same hierarchy of 
LID BMPs as in Section F.1.d.(4) and to require, as suggested above, participation in the 
LID substitution program whenever the project does not retain the full design storm 
volume.  Further, the provision should clearly state that any projects utilizing this 
alternative compliance option must ensure at least equivalent environmental performance 
(compared to Section F.1.d.(4)’s requirements) in terms of pollutant removal and volume 
reduction. 
 
 The second alternative compliance option—the LID substitution program—also 
does not clearly require equivalent performance for the in-lieu payment component.  
While Section F.1.d.(8)(a) does state that the “LID substitution program must clearly 
exhibit that it will not allow PDPs to result in a net impact from pollutant loadings over 
and above the impact caused by projects meeting LID requirements,” Section F.1.d.(8)(f) 
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describes the in-lieu payment component of the program and sets forth four requirements 
that do not include ensuring equivalent water quality benefits.  Since there are two 
options for the LID substitution program (offsite mitigation and in-lieu payment) and the 
offsite mitigation provision is linked to pollutant load reduction, the absence of any 
reference to pollutant load reduction in the in-lieu payment provision is conspicuous and 
potentially subject to misinterpretation.  For this reason, the in-lieu payment provision 
should be revised to include a fifth criterion that requires in-lieu payment programs to 
ensure that the funds contributed by priority development projects are correlated to 
offsetting the impact of their onsite non-compliance and ensuring equivalent 
environmental performance.  Without such clarification, the LID substitution program 
will include a potential loophole that would allow permittees and projects not to fully 
mitigate their impacts as otherwise required by the Permit.   
 
III. Conclusion. 
 
 We urge the Regional Board to improve the Tentative Order in the ways specified 
above prior to its adoption.  We appreciate staff’s efforts to date and would be pleased to 
respond to any questions they may have about our comments.   
 

Sincerely,  
 

  
David S. Beckman    
Bart Lounsbury    
Noah Garrison 
Natural Resources Defense Council 
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http://www.latimes.com/news/local/la-me-mwd-water15-2009apr15,0,4326528.story 
From the Los Angeles Times 

Southern California water agency to cut supplies by 10% 
It is the first time such action has been taken since the early 1990s drought. Statewide water conditions remain below average for the third consecutive year, officials say. 
By Bettina Boxall 
 
April 15, 2009 
 
The board of Southern California's major water wholesaler voted Tuesday to effectively cut water deliveries across the region by 10% this summer. 
 
The Metropolitan Water District of Southern California has warned for months that the state's drought and environmentally driven cutbacks in water shipments from Northern 
California would leave demand higher than the supply. 
 
"We're short," said Jeffrey Kightlinger, the water district's general manager. 
 
The cuts are the agency's first since the early 1990s drought. 
 
The Metropolitan Water District, which imports water from the Sacramento-San Joaquin delta and the Colorado River and sells it to local water districts, will achieve the reductions 
by imposing penalty rates. Local utilities that use more than their allocation will have to pay more. 
 
In anticipation, Los Angeles is poised to adopt conservation rates aimed at getting residents to reduce their water use by 15%. 
 
Statewide water conditions have improved in recent months but they remain below average for the third consecutive year. 
 
Total storage in the Colorado River basin is also slightly better than last year. But a persistent drought in the basin has left the river's reservoirs at 54% of overall capacity. Lake 
Mead, which supplies Southern California, is 46% full, although it will get more water from upstream Lake Powell as the season progresses. 
 
Last year, the Metropolitan Water District cut supplies to agricultural customers and it has suspended regional groundwater replenishment. All told, agency officials said they will 
deliver roughly 20% less water than three years ago. 
 
The reduced deliveries have meant less sales revenue for the agency, which is also facing rising costs. 
 
As a result, the agency will hike its prices by nearly 20% in September -- in addition to the penalty rates. The increase comes on top of a roughly 14% rate increase last year. 
 
bettina.boxall@latimes.com  
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Construction Industry Coalition on Water Quality (CICWQ) 
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791.  Phone: (626) 858-4611; Fax: (626) 858-4610 

www.cicwq.com 
 

CCoonnssttrruuccttiioonn  IInndduussttrryy  CCooaalliittiioonn  oonn  WWaatteerr  QQuuaalliittyy  

  
February 13, 2009 
 
Michael Adackapara 
Santa Ana Regional Water Quality Control Board 
3737 Main Street, Suite 500 
Riverside, CA 92501-3348 

RE:  Tentative Order No. R8-2008-0030 (NPDES Permit No. CAS618030) 
Waste Discharge Requirements for the County of Orange, Orange County 
Resources and Development Management Department, and the Incorporated 
Cities of Orange County Within the Santa Ana Region Areawide Urban 
Storm Water Runoff, Orange County 

Dear Mr. Adackapara: 

On behalf of the more than 3,000 member companies of the Construction Industry 
Coalition on Water Quality (CICWQ), we would like to thank the Santa Ana Regional 
Water Quality Control Board (Regional Board) for the opportunity to offer this public 
comment on the Draft Orange County Municipal Separate Storm Sewer System Permit, 
Tentative Order No. R8-2008-0030 (Draft Permit).  We also appreciate the Regional 
Board’s participation in the series of permit stakeholder meetings that we have had to 
date.  This letter and attachments provide constructive suggestions that we have for the 
Draft Permit, and defines where we feel we have reached conceptual agreement on 
planning and land development provisions (most notably Low Impact Development and 
Hydromodification Control requirements) that have been discussed and debated 
thoroughly within a stakeholder group framework since December 2008.  

I. Introduction 

CICWQ is comprised of the four major construction and building industry trade 
associations in Southern California:  the Associated General Contractors of California 
(AGC), the Building Industry Association of Southern California (BIA/SC), the 
Engineering Contractors Association (ECA) and the Southern California Contractors 
Association (SCCA).  The membership of CICWQ is comprised of construction 
contractors, labor unions, landowners, developers, and homebuilders working throughout 
the region and state.   

These organizations work collectively to provide the necessary infrastructure and 
support for the region’s business and residential needs.  Members of all of the above-
referenced organizations are affected by the Draft Permit, as are thousands of 
construction employees and builders working to meet the demand for modern 
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infrastructure and housing in Orange County.  Our organizations support efforts to 
improve water quality in a cost effective manner.  Our comments and suggestions on the 
Draft Permit as well as our active involvement in the stakeholder group process reflect 
our commitment to protect water quality while at the same time preserve our member’s 
economic viability in this difficult economic environment.  Our membership has invested 
significant resources into developing sound engineering approaches for Low Impact 
Development (LID) stormwater management techniques and for hydromodification 
control, facilitating the appropriate application of these valuable approaches to water 
quality management.  Our comments reflect this commitment to sound engineering 
practices and consideration of site-specific feasibility considerations. 

II. Preliminary Statement 

The stakeholder discussions have demonstrated that the new terms and provisions 
of the Draft Permit are not self-defining.  They could potentially invite misunderstanding 
because different people might impute different meanings and definitions for the same 
terms.  Regardless of this potential, we believe that considerable progress has been made, 
and that significant common ground is being found.  Most importantly, we share the 
common goal of moving the permit program in the direction of LID Best Management 
Practices (“BMPs”), and we appreciate the need to avoid hydromodification impacts to 
sensitive stream channels.  We agree that conventional stormwater BMPs should not be 
used as the primary BMP approach for a site unless it is plainly infeasible or undesirable 
due to ecological or other societal considerations (e.g. ultra high density project) to use 
LID BMPs.  We also continue to favor regional BMPs and off-site solutions when they 
can be demonstrated to achieve a high environmental benefit, recognizing at the same 
time that these options cannot be mandated when they are not generally available, and 
may not be for some time. 

We also believe that there are certain realities for which the Draft Permit must 
account, including the following principal points: 

• A 2-year, 24-hour design storm volume for LID BMPs is not realistic, and should 
be replaced with a capture volume corresponding to the current criterion in the 
existing permit and the Drainage Areawide Management Plan (DAMP).  Our 
understanding is that all those participating in the stakeholder process, including 
the agency and the Non-Governmental Organizations (“NGOs”), are in agreement 
on this point.   
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• A 95 percent non-effective impervious area (“EIA”) requirement does not make 
sense given that LID BMPs should apply to 100 percent of the capture volume.  In 
addition, the term “EIA” lacks a common, understandable and implementable 
definition, and is too vague and ambiguous to be used as a logical standard.  
There seems to be willingness on the part of the agency and the NGOs to consider 
a capture volume approach, without the complication and confusion created by 
appending EIA to it.  The NGOs have acknowledged that EIA lacks meaning 
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without a design storm volume specified and clear criteria of what would be 
considered non-effective impervious area.  This is an important 
acknowledgement, which we appreciate, as it tends to show that EIA as a stand-
alone concept does not have value or relevance. 

• Mandating the complete on-site retention of capture volume (i.e. runoff that never 
leaves as surface flows) is not a reasonable approach.  Total, 100 percent retention 
remains a practical infeasibility in most circumstances, and is not a goal that can 
be achieved for most projects within any reasonable cost, despite best efforts.  
Thus, the retention BMPs of infiltration, harvesting, and evapotranspiration 
(“ET”) may be fairly described as a favored first tier of LID BMPs, but they 
should not be universally mandated to the exclusion of all other options.  While 
we understand that the NGOs would prefer to see the retention BMPs applied 
everywhere, and every project retain the entire capture volume on site, there 
seems to be some level of appreciation that this ideal is not possible, or even 
necessarily desirable, as a universal mandate. 

• Biofiltration, bioretention, filter strips, and other BMPs based on using vegetation 
to promote stormwater treatment should be added to the suite of LID BMPs 
available to project proponents.  These BMPs may be specified as a second tier, 
but project proponents should have considerable discretion to use these BMPs, 
and should not be required to apply for a feasibility exception to do so.  The 
Regional Board and NGOs seem amenable to including these BMPs in the 
universe of LID, especially if projects must use underdrains in these features due 
to the feasibility and desirability of infiltration. 

• The use of conventional BMPs as the principal approach for stormwater 
management should be a last resort, available only when objective infeasibility 
criteria are satisfied, and when off-site opportunities are not readily available.  
When LID BMPs are infeasible, and off-site opportunities are not available, the 
use of conventional BMPs that have been demonstrated to be effective on the 
pollutants of concern should be a compliance option. 

• The approach to hydromodification control needs to be carefully considered on a 
watershed specific basis.  Each stream or stormwater conveyance system is 
unique along with unique characteristics of the watershed.  Hydromodification 
impacts can come from not just increasing runoff volumes, but also reduction in 
sediment supply from upland areas.  Finally, many of Orange County’s streams 
and stormwater conveyances are geomorphically stable and do not require 
hydromodification controls.  Therefore, we recommend that hydromodification 
controls be targeted to those watersheds that drain to sensitive systems and that 
these controls over time be tailored to specific watersheds.  There should be a 
provision that if a hydromodification plan is submitted for a project that provides 
a technically accurate hydromodification assessment and control plan, that project 
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can implement those provisions rather than any generalized non-watershed 
specific requirements. 

Finally, we are enthusiastic about advancing a variety of leading-edge issues 
through a watershed master planning process.  These plans would facilitate progress on 
unresolved issues related to science, technology and feasibility.  On a much more 
granular basis than is available today, watershed-specific master plans can help determine 
appropriate project BMP requirements, retrofit BMPs, source controls, and other 
watershed efforts to address specific, receiving water beneficial uses.   

Such plans hold the promise of a better path towards achieving water quality 
standards, replacing the relatively fractured, site-by-site, ad hoc approach of the current 
paradigm, with an overall scheme for water quality improvement.  Watershed-specific 
master plans will provide project proponents with a level of certainty that does not 
presently exist and make cost-effective and environmentally-superior, regional and sub-
regional water quality solutions available.  Examples of issues to be explored include 
opportunities for harvesting, mapping of sensitive channels, determining areas where 
infiltration should be promoted, and compiling information on groundwater quality and 
contamination.  There also could be added focus on an integrated approach to addressing 
impairment, and protecting high-quality, specially-protected areas.   

III. Comments 

What follows are our comments, organized into three sections and supported with 
attachments where noted:  (1) comments on Finding No. 62; (2) comments on Section 
XII: New Development (Including Significant Redevelopment); and (3) comments on 
areas of conceptual agreement, where we list areas within the Draft Permit structure upon 
which the stakeholder group (and ad-hoc technical subgroup) reached general consensus. 

A. Comments on Finding No. 62 

CICWQ does not support this finding, the implications of it, and the utility of 
using EIA in defining “requirements for new development and redevelopment projects.”  
The finding supports EIA as a performance standard in sizing and implementing LID 
BMPs, yet does not reflect the current state of knowledge concerning the much greater 
efficacy of other performance standards for sizing LID BMPs.  

BIA/SC communicated with the U.S. Environmental Protection Agency (EPA) 
regarding their intent in using EIA as a performance standard in designing and 
implementing LID BMPs.  While EPA supports the use of “clear, measureable, and 
enforceable requirements” for LID performance, such as limitations on EIA, EPA’s letter 
to BIA/SC dated July 31, 2008 (Attachment 1) clearly states that “use of the 5% EIA 
requirement is not the only acceptable, quantitative approach for incorporating LID into 
renewed MS4 permits in southern California.”  The EPA further states that “we are open 
to other quantitative means for measuring how LID tools reduce storm water discharges.”  
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Therefore, Finding No. 62 does not accurately reflect the position of EPA regarding its 
advocacy of clear, quantitative measures for LID BMP performance in MS4 permits such 
as volume capture or other more common engineering approaches to sizing storm water 
handling facilities.   

Additionally, CICWQ is concerned by the reference to Dr. Richard Horner’s case 
study analysis which the Regional Board is using to support the inclusion of the 5% EIA 
limitation as a criterion for LID BMP implementation.  The Finding accurately points out 
that this was a “limited study.” The Finding should also point out, however, this is not a 
peer-reviewed analysis and it relies on many coarse-level assumptions about key LID 
BMP sizing parameters, such as generous consideration of the availability of landscaping 
areas for LID BMP features within several types of development projects, optimistic 
infiltration scenarios, and non-representative soil condition assumptions (soil data taken 
from the San Fernando Valley) that are applied broadly across Ventura County.  We are 
enclosing a critique of the hydrological aspects of the Horner Case Study prepared by 
Geosyntec, Inc., dated May 28, 2008 (Attachment 2). 

Moreover, CICWQ has pointed out during the stakeholder meetings that a 
limitation on EIA as a performance standard for sizing LID BMPs has created 
widespread confusion and misunderstanding in the development and building industry 
with respect to the definition of EIA, what this standard would require, and the reason for 
it.  Proposing EIA as a performance standard has also created confusion among 
stormwater professionals from the principal permittee and co-permittees and consultants 
who support them within Orange County and within Regional Board staff as well.  It is 
quite clear from the recent stakeholder meeting discussion that EIA does not have an 
agreed upon, logical definition.  It may be a valid scientific concept under uncontrolled 
conditions (where there are no BMPs), and one that has meaning on a watershed scale 
where its definition first appeared, but it does not have a useful or proper role in project-
level engineering design or project feature performance assessment. 

We suggest striking Finding No. 62 or, at a minimum, revising it to present a 
reasonable, accurate and complete discussion of the debate regarding the LID BMP 
performance standard protocol. 

B. Comments on Section XI: New Development (Including Significant 
Redevelopment) 

1. LID BMPs Should Be Preferred 

The CICWQ membership is committed to using appropriate LID design features 
and LID BMPs in new and redevelopment projects.  While LID BMPs have been 
demonstrated to be effective stormwater management tools, they should not be limited 
simply to those that reduce stormwater runoff via infiltration or harvesting alone.  In fact, 
LID includes a range of measures which can be employed on most projects and others, 
such as infiltration and harvesting/reuse, which have less universal application.  
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Projects should prioritize the selection of LID BMPs that remove stormwater 
pollutants, reduce stormwater runoff, and promote groundwater infiltration (where 
appropriate and technically and economically feasible), ET, and harvesting and reuse in 
an integrated approach to protecting water quality and managing water resources.  It is 
our understanding that this approach is fairly close to the Board’s originally intended 
language.  We recommend that hard feasibility criteria should be specified in the model 
WQMP/DAMP upon its renewal – such that developers should not be able to bypass 
implementation of appropriate LID BMPs. 

2. It is Neither Feasible Nor Appropriate to Mandate Universal Infiltration, 
Universal Infiltration Plus Harvesting, or Universal Infiltration Plus 
Harvesting Plus ET 

We agree that LID BMPs that retain stormwater on site should be used when 
feasible and promoted in the Draft Permit.  We do not think, however, that such BMPs 
should be mandated as a condition of permit compliance to the complete exclusion of 
other options.  Such an approach would impose a universal hydrology standard 
mandating the on-site retention of a certain volume of water, regardless of likely water 
quality implications.  If such an approach were achievable on a widespread basis using 
techniques and engineering approaches that are practicable, even to the maximum extent, 
we would agree to the approach.  We have deep concerns, however, that such is not the 
case.  We also have concerns that this could lead to other environmental problems.  The 
use of retention BMPs should be promoted as preferred, but should not be mandated 
absent including BMPs that employ vegetation. 

Retention BMPs, mandated to the exclusion of other options, have limited present 
utility as explained below.  These points are made to illustrate the importance of 
maintaining a concept of LID BMPs that is broader than just retention – not to discourage 
the use of retention BMPs where appropriate. 

• Infiltration – Infiltration BMPs can be land-intensive unless underground 
injection control wells can be used and many developments would not move 
forward as site constraints can limit the availability of land to dedicate for 
infiltration.  Many areas subject to the Draft Permit are underlain by perched 
groundwater that is shallow and degraded.  Infiltrating in these areas can mobilize 
and exacerbate preexisting contamination, create rising groundwater that then 
interferes with land development, or other problems.  Infiltration can cause 
changes to habitat type, and to the hydrology of ephemeral streams, should the 
duration of flows be extended.  It also can result in geotechnical instability and 
increased seismic risk, when rising groundwater increases the potential for 
liquefaction.  Many soils in the area are not amenable to infiltration, given content 
such as silts and clay.  Forebay areas where groundwater replenishment already is 
occurring by water authorities are in distinct locations, which may not correspond 
to where new projects are planned.  New projects do not have the means to 
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transport retained stormwater to these forebay areas where infiltration may be 
desirable.  Water authorities already have located and developed the most 
favorable zones in the forebay areas for ongoing groundwater replenishment.  
These authorities may resist increased infiltration over pressure zones on the basis 
of contamination risk, and infiltration in the forebays, as interfering with their 
jurisdiction.   

• Harvesting – Harvesting is limited by reuse option, social acceptability, 
competing policy goals, and economic considerations, including the need to 
demonstrate that the water quality benefits of this approach warrant the significant 
investment entailed.  A significant obstacle to harvesting is the limited availability 
of reuse options, whether on a local or regional basis.  There are very few projects 
where a project proponent has a water demand that can be satisfied with captured 
stormwater.  Typically, there would have to be open space, parks or golf courses 
immediately nearby or associated with the project to make this option even 
possible.  The demand must be relatively immediate after collection so that the 
cisterns can be evacuated and made available for the next storm.  This is 
particularly important in Southern California, where storms characteristically 
sweep through the area in a series.  It is not possible to build cisterns so large that 
they capture the volume from the entire storm series, and there is no need to 
irrigate in between such storms. 

• Other reuse options are extremely limited.  Health codes limit the ability to reuse 
the water for toilet flushing, and building codes impede the construction of 
projects with the plumbing to accommodate this approach. 

• The social acceptability of harvesting has not been demonstrated.  Some places 
like Bermuda have been harvesting water in cisterns for decades.  But there is no 
such precedent or history in Southern California.  Who is going to maintain 
cisterns, monitor them during weekends, holidays and vacations?  These questions 
are particularly acute should cisterns be required of homeowners. 

• Harvesting stormwater is a policy goal that is in direct conflict with the California 
Legislature’s goals for reclaiming and reusing wastewater.  Recycled water is 
used largely for irrigation purposes, and in rare instances for indoor toilet 
flushing.  The region covered by the Draft Permit enjoys the environmental and 
water conservation benefits of water reclamation facilities, but the demand is 
insufficient and recycled water goes unused.  Harvesting will compete with 
recycled water, and offset its use to some extent.  When and where is this socially 
desirable? 

• No one has yet to address the cost of harvesting water.  Certainly, at some cost, 
harvesting is not practicable.  What are the appropriate benchmarks against which 
to measure this aspect?  Should harvesting stormwater be used only if it is 
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comparable in cost to reclaimed water?  What if it is five times more expensive 
per acre foot to produce harvested stormwater?  Should it be promoted under that 
circumstance?  Since there has been no economic study, it is difficult to gage this 
aspect of practicability.  But this certainly counsels in the direction of folding 
harvesting into a broader array of BMP options. 

• Finally, where is the water quality demonstration that harvesting produced water 
quality benefits that are commensurate with the investment?  Harvesting only 
postpones the introduction of the stormwater into the environment.  How does 
that postponement compare with vegetation-based BMPs that reduce the pollutant 
load but do not affect the timing of the discharge to any material extent? 

• Evapotranspiration – Opportunities to enhance ET should be considered, but 
maybe limited.  In some cases, soil amendments such as compost may be able to 
increase infiltration or shallow soil saturation and drying potential.  The potential 
for ET, however, may be limited by excess irrigation that occupies the ET 
component of the hydrologic cycle.  There may be exotic ET BMPs that are in 
development.  But, practicability limits the options that are available today. 

For the Regional Board’s consideration, we have attached a white paper on 
infiltration prepared by Geosyntec Consultants (Attachment 3).  The paper provides 
background on infiltration considerations and identifies some of the key factors necessary 
in properly implementing a storm water infiltration strategy.  Most, if not all, of the 
concepts contained in the white paper have been discussed during stakeholder meetings. 

3. Permittees Should Not Be Required To Make Up Capture Volume Off 
Site Or Pay A Fee If They Cannot Retain Capture Volume On Site 

Off-site options available for project applicants are extremely limited and, in 
many cases, illusory.  The San Diego Creek watershed enjoys a Natural Treatment 
System (“NTS”) that the Regional Board approved as a regional treatment BMP for 
purposes of the existing permit.  Certainly, the new permit should preserve this 
designation, and encourage other regional projects, particularly those that address 
existing as well as new development.  But, to date, the NTS is the only regional treatment 
BMP approved by the Regional Board, and its capacity to detain and treat stormwater 
already is limited.  In addition, the approval process for the NTS was arduous, and may 
have discouraged other entities from proposing regional solutions. 

Diversion to the sanitary sewer can be considered on a case-by-case basis, but 
requires separate permitting involving sanitation districts.  Historically, sanitation 
districts have been reluctant to accept stormwater, and most have policies limiting how 
much stormwater they will take into their respective systems.  Also, it is not clear that 
such diversions are environmentally desirable in comparison with other options, such as 
using on-site vegetation BMPs which keep water in local creeks and channels, but only 
after natural treatment. 
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In short, in some circumstances off-site options and fee-based programs may be 
available to support a mandate that would impose a mitigation obligation on a project 
proponent that cannot retain the entire capture volume on site.  With that said, project 
proponents should be required to explore such options, and adopt them only when it is 
practicable to do so in light of the context.   

Finally, it should be pointed out that such off-site programs likely would need 
their own entitlements and a large financing mechanism.  In the case of the NTS, 
entitlement and permitting took years, and the funding mechanism required an act of the 
California Legislature.  These facts should illustrate to the Regional Board that it cannot 
expect such programs to be available until well into this next permit cycle, at the earliest.  
Any attempt to mandate acceleration would be technology-forcing and not practicable.  
With that said, we in the private sector long have favored regional solutions and certainly 
intend to pursue their promise.  This is an important element of our interest in watershed 
master planning. 

4. Permittees Should Decide Whether LID BMPs Are Not Feasible and 
Whether and What Types of Conventional Treatment Can Be Used 

We also recommend that the permittees, which are the entities armed with the 
most local knowledge and appreciation of circumstances, should decide whether LID 
BMPs are not feasible in particular contexts and where conventional treatment can be 
used.  Using this system, the developer can then reasonably choose, based upon the 
context, which of the four types of LID BMPs to employ:  infiltration, harvesting, ET, or 
vegetative/landscaping solutions including bioretention or biofiltration with underdrains, 
or appropriate conventional BMPs.  This holistic, basket-type approach is more practical 
and it is more flexible than requiring permittees to install only LID BMPs that reduce 
runoff via retention. 

5. At Least 12 Months Are Needed To Develop A WQPM Guidance 
Document on LID Principles 

Given discussion at the stakeholder meetings, Orange County should be given at 
least 12 months to develop a WQMP guidance document on LID principles including 
BMP specification, feasibility criteria, and engineering sizing criteria.  Six months is 
inadequate to prepare the necessary technical materials and educate the co-permittees and 
development community on new requirements. 

6. WQMP Content Needs To Be Revised 

CICWQ suggests deleting the content of Section XII(B)(3)(a) based on 
conceptual agreements reached with the ad-hoc technical sub-group and replacing it with 
a statement requiring that the WQMP include strict, clear, technical performance 
standards for sizing LID BMPs based on treating current volume requirements in the 
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current SUSMP/DAMP.  (See below, Section C: Comments on Areas of Conceptual 
Agreement). 

7. Capture Volume Should Be SUSMP Volume 

CICWQ suggests deleting all references to limiting EIA to 5% or less in Section 
XII(C)(3) based on conceptual agreements reached with the ad-hoc technical sub-group.  
To reiterate, we suggest replacing it with a statement requiring that the WQMP include 
strict, clear, technical performance standards for sizing LID BMPs based on treating 
current volume requirements in the current SUSMP/DAMP (24-hour, 85th percentile 
storm event). 

 We are also concerned with the following statement that appears repeatedly in 
Section XII(C)(3)(a-d): 

“The pervious areas to which runoff from the impervious areas are 
connected should have the capacity to percolate at least the excess runoff 
from a two-year storm event.”   

This statement implies 100% capture and infiltration of the excess runoff from a 
2-year storm event (or other storm event if substituted).  As stated above in our general 
comments on Section XII, a requirement to capture and infiltrate and/or detain 100% of 
the water quality treatment volume is infeasible under many different circumstances.  We 
suggest striking this sentence wherever referenced and alternatively include permit 
conditions concerning LID BMP volume capture sizing standards in the first paragraph of 
Section XII(C)(3).  We are including as Attachment 4 a comparison table showing the 
requirements of a volume capture standards for LID BMPs based on preferentially 
treating the 24-hour, 85th percentile storm event and those in the Draft Permit. 

CICWQ does not support using EIA as an off-ramp for substituting treatment 
control BMPs for LID BMPs per Section XII(C)(4)(b), and urges striking this reference. 

8. Hydromodification Control Strategies Should Be Implemented Pursuant 
To Geosyntec White Papers 

CICWQ has been working with an array of permittees and developers in southern 
California to devise appropriate hydromodification control standards for more than two 
years.  We support the use of hydromodification control measures where appropriate and 
where downstream receiving water conditions warrant installation of on-site, off-site, 
and/or in-stream control facilities.  For the Board’s consideration we have attached a 
white paper on hydromodification control approaches prepared by Geosyntec Consultants 
(Attachment 5).  This paper provides background on hydromodification control 
considerations and provides a series of recommendation regarding approaches the 
permittee could use to identify and map sensitive receiving water bodies and develop 
appropriate hydromodification control strategies.  In the baseline period before watershed 
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or water body based standards are adopted, we recommend using control strategies as 
defined in Attachment 4.  This table compares the approach recommended by CICWQ to 
that of the current Draft Permit requirements.   

Finally, we recommend that permittees have the ability to prepare their own 
hydromodification control requirements/plan that is receiving water specific.   

C. Comments on Areas of Conceptual Agreement 

CICWQ was encouraged by the formation of a stakeholder group process in 
December 2008, on-going discussions, and the formation of an ad-hoc technical group to 
attempt to reach general agreement on principles for selecting and sizing LID BMPs. 

Based on general areas of discussion during stakeholder meetings and during the 
sub-group conference call on 1/27/09 and 2/3/09, a summary of those discussions and a 
four point list of areas of conceptual agreement are included: 

1. Performance standards for implementing LID BMPs other than a fixed 
effective impervious area (EIA) percentage (3-5%) are acceptable to 
Coastkeeper and NRDC if a technically equivalent standard can be 
identified.   

2. Sizing LID BMPs to capture the 85th percentile storm event (current OC 
SUSMP/DAMP criteria for water quality volume) is an acceptable 
alternative to EIA as a performance standard provided that technically-
based, strict, and clear feasibility criteria are developed for any project that 
cannot meet the LID BMP requirements. 

3. Prioritized LID/SUSMP BMPs for water quality volume capture are 
represented by:  (a) infiltration, harvesting, or evapotranspiration BMPs; 
or (b) vegetated BMPs including bioretention and biofiltration.  The water 
quality volume not captured by LID BMPs shall be treated consistent with 
SUSMP requirements.  Note:  There is debate regarding BMP selection 
options.  Coastkeeper/NRDC support complete capture/accounting of the 
85th% storm on site using LID BMPs from category (a) or meet off-site 
mitigation obligations; Permittees/CICWQ support complete treatment 
using category (a) and (b) BMPs. 

4. If a project proponent cannot feasibly treat the SUSMP water quality 
volume using the prioritized application of LID/SUSMP BMPs on-site, 
then off-site mitigation of the remaining treatment volume must occur.
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IV. Summary 

CICWQ is pleased that an inclusive stakeholder process has ensued since the Draft Permit 
was first released in late November 2008.  The process has shed significant light on areas where all 
stakeholders have common interests and common plans for tackling the pressing water quality 
improvement issues we all face.  We will be an active participant in this group moving forward, and 
we trust that the Regional Board will continue to promote and engage in this process leading up to 
permit adoption.  If you have any questions or want to discuss the content of our comment letter, 
please feel free to contact me at (909) 396-9993, ext. 252, (909) 525-0623, cell phone, or 
mgrey@biasc.org.  

Respectfully, 
 
 
 
      
Mark Grey, Ph.D. 
Technical Director 
Construction Industry Coalition on Water Quality 
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PRESS RELEASE

02/27/2009   GAAS:079:09   FOR IMMEDIATE RELEASE 

Gov. Schwarzenegger Takes Action to Address California’s Water Shortage 

Proclaims State of Emergency, Directs Government to Utilize Resources, Help People 

To combat California's third consecutive year of drought, Governor Arnold Schwarzenegger today proclaimed a state 
of emergency and ordered immediate action to manage the crisis. In the proclamation, the Governor uses his 
authority to direct all state government agencies to utilize their resources, implement a state emergency plan and 
provide assistance for people, communities and businesses impacted by the drought. 
 
"Even with the recent rainfall, California faces its third consecutive year of drought and we must prepare for the 
worst - a fourth, fifth or even sixth year of drought," Governor Schwarzenegger said. "Last year we experienced the 
driest spring and summer on record and storage in the state's reservoir system is near historic lows. This drought is 
having a devastating impact on our people, our communities, our economy and our environment - making today's 
action absolutely necessary. This is a crisis, just as severe as an earthquake or raging wildfire, and we must treat it 
with the same urgency by upgrading California's water infrastructure to ensure a clean and reliable water supply for 
our growing state." 
 
The Governor's order directs various state departments to engage in activity to provide assistance to people and 
communities impacted by the drought. The proclamation: 

 Requests that all urban water users immediately increase their water conservation activities in an effort to 
reduce their individual water use by 20 percent  

 Directs the Department of Water Resources (DWR) to expedite water transfers and related efforts by water 
users and suppliers  

 Directs DWR to offer technical assistance to agricultural water suppliers and agricultural water users, 
including information on managing water supplies to minimize economic impacts and implementing efficient 
water management practices  

 Directs DWR to implement short-term efforts to protect water quality or water supply, such as the installation 
of temporary barriers in the Delta or temporary water supply connections  

 Directs the Labor and Workforce Development Agency to assist the labor market, including job training and 
financial assistance  

 Directs DWR to join with other appropriate agencies to launch a statewide water conservation campaign 
calling for all Californians to immediately decrease their water use  

 Directs state agencies to immediately implement a water use reduction plan and take immediate water 
conservation actions and requests that federal and local agencies also implement water use reduction plans for 
facilities within their control  

In particular, the order directs that by March 30, 2009, DWR shall provide an updated report on the state's drought 
conditions and water availability. According to the proclamation, if the emergency conditions have not been 
sufficiently mitigated, the Governor will consider additional steps. These could include the institution of mandatory 
water rationing and mandatory reductions in water use; reoperation of major reservoirs in the state to minimize 
impacts of the drought; additional regulatory relief or permit streamlining as allowed under the Emergency Services 
Act; and other actions necessary to prevent, remedy or mitigate the effects of the extreme drought conditions.  
 
DWR and California's Department of Food and Agriculture will also recommend, within 30 days, measures to 
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reduce the economic impacts of the drought, including but not limited to water transfers, through-Delta emergency 
transfers, water conservation measures, efficient irrigation practices, and improvements to the California Irrigation 
Management Information System.   
 
Last week, DWR announced that California's severe drought had prevented it from increasing its State Water Project 
(SWP) delivery allocations for the first time since 2001. This year's allocation as of February is at just 15 percent of 
SWP contractor's requests. This is only the second time in SWP history that the February allocation has been this 
low. 
 
The drought conditions and water restrictions are causing additional devastating economic and business losses. 
Agricultural revenue losses exceed $300 million to date and could exceed $2 billion in the coming season, with a 
total economic loss of nearly $3 billion in 2009. 
 
Full text of proclamation: 

A PROCLAMATION 
BY THE GOVERNOR OF THE STATE OF CALIFORNIA 

 
WHEREAS the State of California is now in its third consecutive year of drought; and 
 
WHEREAS in each year of the current drought, annual rainfall and the water content in the Sierra snowpack have 
been significantly below the amounts needed to fill California's reservoir system; and 
 
WHEREAS the rainfall and snowpack deficits in each year of the current drought have put California further and 
further behind in meeting its essential water needs; and 
 
WHEREAS statewide, 2008 was the driest spring and summer on record, with rainfall 76 percent below average; 
and 
 
WHEREAS the Sacramento and San Joaquin River systems, which provide much of the state's reservoir inflow, 
were classified as Critically Dry for the 2008 water year; and 
 
WHEREAS in the second year of this continuous drought, on June 4, 2008, I issued an Executive Order proclaiming 
a statewide drought, and I ordered my administration to begin taking action to address the water shortage; and 
 
WHEREAS because emergency conditions existed in the Central Valley in the second year of the drought, I issued 
an Emergency Proclamation on June 12, 2008, finding that conditions of extreme peril to the safety of persons and 
property existed in the counties of Sacramento, San Joaquin, Stanislaus, Merced, Madera, Fresno, Kings, Tulare, and 
Kern caused by severe drought conditions, and I ordered my administration to take emergency action to assist the 
Central Valley; and 
 
WHEREAS the drought conditions and water delivery limitations identified in my prior Executive Order and 
Emergency Proclamation still exist, and have become worse in this third year of drought, creating emergency 
conditions not just in the Central Valley, but throughout the State of California, as the adverse environmental, 
economic, and social impacts of the drought cause widespread harm to people, businesses, property, communities, 
wildlife and recreation; and 
 
WHEREAS despite the recent rain and snow, the three year cumulative water deficit is so large there is only a 15 
percent chance that California will replenish its water supply this year; and 
 
WHEREAS in the time since the state's last major drought in 1991, California added 9 million new residents, 
experienced a significant increase in the planting of permanent, high-value crops not subject to fallowing, and was 
subjected to new biological opinions that reduced the flexibility of water operations throughout the year; and  
 
WHEREAS because there is no way to know when the drought will end, further urgent action is needed to address 
the water shortage and protect the people and property in California; and 
 
WHEREAS rainfall levels statewide for the 2008-2009 water year are 24 percent below average as of the February 
1, 2009 measurement; and 
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WHEREAS the second snow pack survey of the 2009 winter season indicated that snow pack water content is 39 
percent below normal; and 
 
WHEREAS as of February 23, 2009, storage in the state's reservoir system is at a historic low, with Lake Oroville 
70 percent below capacity, Shasta Lake 66 percent below capacity, Folsom Lake 72 percent below capacity, and San 
Luis Reservoir 64 percent below capacity; and 
 
WHEREAS low water levels in the state's reservoir system have significantly reduced the ability to generate 
hydropower, including a 62 percent reduction in hydropower generation at Lake Oroville from October 1, 2008 to 
January 31, 2009; and 
 
WHEREAS a biological opinion issued by the United States Fish and Wildlife Service on December 15, 2008, 
imposed a 30 percent restriction on water deliveries from the State Water Project and the Central Valley Project to 
protect Delta Smelt; and 
 
WHEREAS State Water Project water allocations have now been reduced to 15 percent of requested deliveries, 
matching 1991 as the lowest water allocation year in State Water Project history, and Central Valley Project water 
allocations for agricultural users have now been reduced to zero; and 
 
WHEREAS the lack of water has forced California farmers to abandon or leave unplanted more than 100,000 acres 
of agricultural land; and 
 
WHEREAS California farmers provide nearly half of the fresh fruits, nuts and vegetables consumed by Americans, 
and the crop losses caused by the drought will increase food prices, which will further adversely impact families and 
economies throughout California and beyond our borders; and  
 
WHEREAS agricultural revenue losses exceed $300 million to date and could exceed $2 billion in the coming 
season, with a total economic loss of nearly $3 billion in 2009; and 
 
WHEREAS it is expected that State Water Project and Central Valley Project water delivery reductions will cause 
more than 80,000 lost jobs; and 
 
WHEREAS the income and job losses will adversely impact entire communities and diverse sectors of the economy 
supported by those jobs and income, including the housing market and commercial business; and 
 
WHEREAS these conditions are causing a loss of livelihood for many thousands of people, an inability to provide 
for families, and increased harm to the communities that depend on them; and 
 
WHEREAS this loss of income and jobs will increase the number of defaults, foreclosures and bankruptcies, and 
will cause a loss of businesses and property at a time when Californians are already struggling with a nationwide and 
worldwide economic downturn; and 
 
WHEREAS the Central Valley town of Mendota, as one example, already reports an unemployment rate of more 
than 40 percent and lines of a thousand or more for food distribution; and 
 
WHEREAS when jobs, property and businesses are lost, some families will move away from their communities, 
causing further harm to local economies, lower enrollments in local schools and reduced funding for schools; and  
 
WHEREAS at least 18 local water agencies throughout the state have already implemented mandatory water 
conservation measures, and 57 agencies have implemented other water conservation programs or restrictions on 
water deliveries, with many agencies considering additional rationing and water supply reductions in 2009; and 
 
WHEREAS the lack of water has forced local communities to draw water from their emergency water reserves, 
putting communities at risk of further catastrophe if emergency reserves are depleted or cut off; and 
 
WHEREAS the state recently endured one of its worst wildfire seasons in history and the continuing drought 
conditions increase the risk of devastating fires and reduced water supplies for fire suppression; and 
 
WHEREAS on February 26, 2009, the United States Department of Agriculture and the United States Department 
of Interior created a Federal Drought Action Team to assist California to minimize the social, economic, and 
environmental impacts of the current drought; and 
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WHEREAS the circumstances of the severe drought conditions, by reason of their magnitude, are beyond the 
control of the services, personnel, equipment and facilities of any single county, city and county, or city and require 
the combined forces of a mutual aid region or regions to combat; and 
 
WHEREAS under the provisions of section 8558(b) of the California Government Code, I find that conditions of 
extreme peril to the safety of persons and property exist in California caused by the current and continuing severe 
drought conditions and water delivery restrictions. 
 
NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, in accordance 
with the authority vested in me by the California Constitution and the California Emergency Services Act, and in 
particular California Government Code sections 8625 and 8571, HEREBY PROCLAIM A STATE OF 
EMERGENCY to exist in California. 
 
IT IS HEREBY ORDERED that all agencies of the state government utilize and employ state personnel, equipment 
and facilities for the performance of any and all activities consistent with the direction of the California Emergency 
Management Agency (CalEMA) and the State Emergency Plan. 
 
I FURTHER DIRECT THAT: 
 
1. The California Department of Water Resources (DWR) shall, in partnership with other appropriate agencies, 
launch a statewide water conservation campaign calling for all Californians to immediately decrease their water use.  
 
 
2.  DWR shall implement the relevant mitigation measures identified in the Environmental Water Account 
Environmental Impact Report, Environmental Impact Statement, Supplement, and Addendums for the water 
transfers made through the 2009 Drought Water Bank.  In addition, the California Air Resources Board shall, in 
cooperation with DWR and other agencies, expedite permitting and development of mitigation measures related to 
air quality impacts which may result from groundwater substitution transfers.  
 
3.  DWR and the State Water Resources Control Board (SWRCB) shall expedite the processing of water transfers 
and related efforts by water users and suppliers that cannot participate in the 2009 Drought Water Bank, provided the 
water users and suppliers can demonstrate that the transfer will not injure other legal users of water or cause 
unreasonable effects on fish and wildlife. 
 
4.  The SWRCB shall expedite the processing and consideration of the request by DWR for approval of the 
consolidation of the places of use and points of diversion for the State Water Project and federal Central Valley 
Project to allow flexibility among the projects and to facilitate water transfers and exchanges. 
 
5.  DWR shall implement short-term efforts to protect water quality or water supply, such as the installation of 
temporary barriers in the Delta or temporary water supply connections. 
 
6.  The SWRCB shall expedite the processing and consideration of requests by DWR to address water quality 
standards in the Delta to help preserve cold water pools in upstream reservoirs for salmon preservation and water 
supply. 
 
7.  To the extent allowed by applicable law, state agencies within my administration shall prioritize and streamline 
permitting and regulatory compliance actions for desalination, water conservation and recycling projects that provide 
drought relief. 
 
8.  The Department of General Services shall, in cooperation with other state agencies, immediately implement a 
water use reduction plan for all state agencies and facilities.  The plan shall include immediate water conservation 
actions and retrofit programs for state facilities.  A moratorium shall be placed on all new landscaping projects at 
state facilities and on state highways and roads except for those that use water efficient irrigation, drought tolerant 
plants or non-irrigated erosion control. 
 
9.  As a condition to receiving state drought financial assistance or water transfers provided in response to this 
emergency, urban water suppliers in the state shall be required to implement a water shortage contingency analysis, 
as required by California Water Code section 10632.  DWR shall offer workshops and technical assistance to any 
agency that has not yet prepared or implemented the water shortage contingency analysis required by California law. 
 
10.  DWR shall offer technical assistance to agricultural water suppliers and agricultural water users, including 
information on managing water supplies to minimize economic impacts, implementing efficient water management 

Page 4 of 6Office of the Governor of the State of California

4/13/2009http://gov.ca.gov/index.php?/print-version/press-release/11556/

0003771



practices, and using technology such as the California Irrigation Management Information System (CIMIS) to get the 
greatest benefit from available water supplies. 
 
11.  The Department of Public Health shall evaluate the adequacy of emergency interconnections among the state's 
public water systems, and provide technical assistance and continued financial assistance from existing resources to 
improve or add interconnections. 
 
12.  DWR shall continue to monitor the state's groundwater conditions, and shall collect groundwater-level data and 
other relevant information from water agencies, counties, and cities.  It is requested that water agencies, counties and 
cities cooperate with DWR by providing the information needed to comply with this Proclamation. 
 
13.  DWR and the Department of Food and Agriculture shall recommend, within 30 days from the date of this 
Proclamation, measures to reduce the economic impacts of the drought, including but not limited to, water transfers, 
through-Delta emergency transfers, water conservation measures, efficient irrigation practices, and improvements to 
CIMIS.  
 
14.  The Department of Boating and Waterways shall recommend, within 30 days from the date of this Proclamation, 
and in cooperation with the Department of Parks and Recreation, measures to reduce the impacts of the drought 
conditions to water-based recreation, including but not limited to, the relocation or extension of boat ramps and 
assistance to marina owners. 
 
15.  The Labor and Workforce Development Agency shall recommend, within 30 days from the date of this 
Proclamation, measures to address the impact of the drought conditions on California's labor market, including but 
not limited to, identifying impacted areas, providing one-stop service, assisting employers and workers facing 
layoffs, and providing job training and financial assistance. 
 
16.  DWR and the Department of Food and Agriculture shall be the lead agencies in working with the Federal 
Drought Action Team to coordinate federal and state drought response activities. 
 
17.  The emergency exemptions in Public Resources Code sections 21080(b)(3), 21080(b)(4) and 21172, and in 
California Code of Regulations, title 14, section 15269(c), shall apply to all actions or efforts consistent with this 
Proclamation that are taken to mitigate or respond to this emergency.  In addition, Water Code section 13247 is 
suspended to allow expedited responses to this emergency that are consistent with this Proclamation.  The Secretary 
for the California Environmental Protection Agency and the Secretary for the California Natural Resources Agency 
shall determine which efforts fall within these exemptions and suspension, ensuring that these exemptions and 
suspension serve the purposes of this Proclamation while protecting the public and the environment.  The Secretaries 
shall maintain on their web sites a list of the actions taken in reliance on these exemptions and suspension.  
 
18.  By March 30, 2009, DWR shall provide me with an updated report on the state's drought conditions and water 
availability.  If the emergency conditions have not been sufficiently mitigated, I will consider issuing additional 
orders, which may include orders pertaining to the following: 
 
(a)  institution of mandatory water rationing and mandatory reductions in water use; 
 
(b)  reoperation of major reservoirs in the state to minimize impacts of the drought;  
 
(c)  additional regulatory relief or permit streamlining as allowed under the Emergency Services Act; and 
 
(d)  other actions necessary to prevent, remedy or mitigate the effects of the extreme drought conditions. 
 
I FURTHER REQUEST THAT: 
 
19.  All urban water users immediately increase their water conservation activities in an effort to reduce their 
individual water use by 20 percent. 
 
20.  All agricultural water suppliers and agricultural water users continue to implement, and seek additional 
opportunities to immediately implement, appropriate efficient water management practices in order to minimize 
economic impacts to agriculture and make the best use of available water supplies. 
 
21.  Federal and local agencies also implement water use reduction plans for facilities within their control, including 
immediate water conservation efforts. 
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I FURTHER DIRECT that as soon as hereafter possible, this proclamation be filed in the Office of the Secretary of 
State and that widespread publicity and notice be given of this proclamation. 
 
IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the State of California to be 
affixed this 27th day of February, 2009. 
 
ARNOLD SCHWARZENEGGER 
Governor of California 
 
 
ATTEST: 
DEBRA BOWEN 
Secretary of State 
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UNITED STATES MARINE CORPS 
MARINE CORPS BASE
 

BOX 555008
 
CAMP PENDLETON, CALIFORNIA 92055-5008
 

IN REPLY REFER TO: 

5090.11 
ENVSEC/30 
19 June 2009 

Executive Officer 
Attention: Mr. Ben Neill 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Subj:	 Revised Tentative Order No. R9-2009-0002: Waste Discharge Requirements for 
Discharges of Runoff from the Municipal Separate Storm Sewer Systems (MS4s) 
Draining the Watershed of the County of Orange, the Incorporated Cities of Orange 
County, and the Orange County Flood Control District within the San Diego Region 

Marine Corps Base Camp Pendleton supports the Regional Water Quality Control Board's 
efforts to promote water quality and low impact development and appreciates the opportunity to 
review and comment upon the subject draft permit. Camp Pendleton's Director of Water 
Resources has expressed concerns over potential unintended consequences to water rights and 
water supply that could result from requirements contained in the draft permit. Please consider 
the enclosed comments. 

If you have any questions, please contact Ms. Gabrielle Skipper at (760 72 -9760. Thank you. 

It 
I 

D. F. LEVI 
Deputy, Assistant Chief of Staff, Environmental 
Security 
By direction of the Commanding Officer 

Enclosures: (1) Director of Office of Water Resources Letter dated 19 June 2009 
(2) Department of Navy Low Impact Development Policy for Storm Water 

Management dated 16 November 2007 
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From: Director, Office of Water Resources, Camp Pendleton 
To: Department Head, Environmental Compliance Department, Camp Pendleton 

Subject:	 San Diego Regional Water Quality Control Board ("Regional Board") 
Revised Tentative Order No. R9-2009-0002, NPDES CAS0108740, 
Orange County Municipal Storm Water Permit Reissuance (Regional 
Board Code NWU:658018:bneill) (hereinafter "Proposed Order") 

The Office of Water Resources (OWR) requests that the below comments 
regarding the Proposed Order are forwarded to the Regional Board for 
consideration. The Office of Water Resources would like to ensure that the 
national defense priorities of Camp Pendleton, particularly as they pertain to 
camp water supplies, are not frustrated by potential unintended consequences of 
the Proposed Order. 

Camp Pendleton Supports the Concept of Low Impact Development (LID): 

There is much that the Proposed Order sets out to do which is laudable, and 
indeed, potentially beneficial for Camp Pendleton. Stormwater runoff can be a 
major source of pollutant loading-frustrating attainment of downstream 
beneficial uses and at times necessitating the implementation of expensive 
treatment as a prerequisite to use for municipal supply. Camp Pendleton, and 
the Department of Navy generally, support the concept of LID to decrease 
stormwater pollution and prevent net increases in stormwater runoff. See 
enclosed Department of Navy Low Impact Development Policy for Storm Water 
Management (November 2007). The implementation of LID-as prescribed in 
the Proposed Order for new development, combined with the proposed 
prohibition of dry-weather runoff from developed areas such as Rancho Mission 
Viejo-may increase the water quality (if not quantity) of flows (and baseflow) on 
Cristianitos and Talega Creeks into the San Mateo water production aquifers. 
Unfortunately, the potential benefits of LID as envisioned in the Proposed Order 
may also contribute to an attendant loss of flows that support Camp Pendleton's 
water supply. 

The Proposed Order Contains Elements that May Harm Camp Pendleton's 
Water Independence: 

Camp Pendleton relies almost entirely upon local water sources-the vast 
majority of which are derived from wet weather surface water flows originating 
outside of the Base-to meet its national defense mission. The Office of Water 
Resources is concerned that the Proposed Order, as currently drafted, may 
indirectly harm Camp Pendleton's water supply by mandating a version of low 
impact development that has the potential to greatly diminish the volumes of 
water that reach (and recharge) Camp Pendleton's aquifers. In particular the 
Office of Water Resources is concerned about diminution of flows to the San 
Mateo aquifers in the northern portion of the Base. Such diminution of aquifer 

0003775



recharge may result from implementation of the Proposed Order's requirement of 
85% stormwater recapture in existing municipal separate storm sewer system 
(MS4) drainages in the vicinity of Talega and Christianitos Creeks. Talega and 
Christianitos Creeks are tributaries of San Mateo Creek and the San Mateo 
groundwater aquifers which provide camp water supply to the northern portion of 
Camp Pendleton. 

Additionally, the stormwater recapture requirements identified for existing 
development in the Proposed Order could have significant implications if they are 
adopted as Regional Board policy and subsequently implemented in MS4 
reissuances for stormwater discharges in the Santa Margarita River watershed. 
The Santa Margarita, and the groundwater aquifers it recharges, is the sole 
source of water for the entire southern portion of the Base (Camp Pendleton's 
primary cantonment area). The proposed Order's requirement to remove and 
treat 85% of storm flows during many storm events, raises legitimate concerns 
about Camp Pendleton's future ability to retain its water independence. However, 
since the Santa Margarita River watershed is not proposed for inclusion within 
the Proposed Order, the Office of Water Resources simply notes that the 
precedent associated with inclusion of large scale retrofit requirements to remove 
85% of stormwater flows in existing developments, could be problematic for 
Camp Pendleton's sole source of water supply in the southern portion of the 
Base. 

Loss of Flow During Non-Peak Storm Events Has the Potential to Harm Camp 
Pendleton's Water Rights: 

Implementation of the Proposed Order-which appears to require "retrofit" of 
existing drainages in the Christianitos, Talega and San Mateo watersheds (as 
well as imposing significant flow reduction requirements on "new" 
developments)---eould result in a significant decrease in the amount of flows 
entering Christianitos, Talega and San Mateo Creeks. A confounding factor is 
whether, and to what extent, stormwater that is locally infiltrated, filtered or 
treated in accordance with the requirements of the Proposed Order, see Section 
F.1.d.(6)(a)(i), will in fact join groundwater and eventually flow down-gradient to 
San Mateo Creek. The Office of Water Resources is attempting to quantify the 
magnitude of such anticipated losses through hydrologic study. However, what 
is apparent is that if the Proposed Order operates as it appears to be designed, 
more surface water flow will be retained at the point of generation and used 
onsite, actively for irrigation or passively through root uptake/evapotranspiration. 
This greater magnitude of on-site use has the potential to adversely impact the 
water production capabilities of downstream riparians, overliers and 
appropriators. 

Compounding our concerns regarding the Proposed Order's volumetric and flow 
restrictions is the fact that the Co-Permittees, once they receive stormflow into 
their MS4s, may find it difficult or impossible to return captured stormwater to the 
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same stream system from which it was derived. As previously alluded, the 
Proposed Order appears to mandate that infiltrated, filtered or treated stormwater 
meet all basin plan standards at the point where such water is "discharged," and 
a discharge would appear to occur whenever such water leaves the MS4 
conveyance system. See Proposed Order Sections C.2; E.g, 13. While the 
requirement to meet water quality standards at all times seems reasonable on its 
face, implementation could present difficulties that exacerbate harm to 
downstream water rights. 

Additionally, if the Co-Permittees are required to meet basin plan standards prior 
to infiltrating the stormwater (or otherwise discharging to land), they may be 
unable to comply with the Proposed Order without constructing and implementing 
some form of treatment prior to discharge. Implementation of technology of this 
magnitude and footprint could be very expensive and would presumably require 
removal of stormwater from its watershed of origin in many instances so that Co
Permittees could achieve sufficient economies of scale to make construction of 
necessary treatment facilities cost effective. Such stormwater may be lost to its 
watershed of origin. Moreover, if a Co-Permittee (or developer) spends many 
millions of dollars to construct and maintain a micro-filtration facility, they are 
likely to want to put such captured water to beneficial use for their own purposes 
after treatment (in order to recover outlays of capital needed to build the 
treatment facilities in the first instance). Finally, even assuming that ''treated'' 
stormwater flows are indeed infiltrated into groundwater aquifers within their 
watershed of origin, such aquifers may be many miles above downstream 
receiving waters and otherwise hydrologically disconnected from the streams and 
creeks that previously conveyed water to downstream water rights holders. 

The problem described above is equally acute if the water is to be discharged to 
a surface water. Currently there is no known technology capable of reliably 
treating total nitrogen below 1 ppm, yet that is the default basin plan standard for 
total nitrogen in the San Mateo Basin and in other watersheds throughout 
Southern Orange County. If Basin Plan standards for nutrients are strictly 
applied at the point of discharge, as Section C.2 implies they must be, then even 
implementation of membrane technologies to ''treat'' or ''filter'' stormwater would 
be ineffective. A Co-Permittee could not release water from the MS4 system to 
receiving surface waters without violating the terms of the Proposed Order in 
many circumstances, leaving groundwater infiltration (which is problematic for the 
reasons stated above) as the only viable disposal alternative. 

Impacts to Threatened/Endangered Species and Riparian Wildlife 

Camp Pendleton is home to 17 threatened or endangered species that rely 
directly (or indirectly) on the maintenance of flows in Camp Pendleton's creeks, 
rivers, lagoons and riparian areas. Potential impoundment of stormwater flows 
via the Proposed Order has the potential to also impact the maintenance of 
habitat that these riparian species rely upon for their survival. 
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Section Specific Recommendations 

Based on the foregoing, the Office of Water Resources recommends the 
following modifications to the Proposed Order: 

1.	 In Section E of the Proposed Order (pages 22-24), language along the 
following lines should be inserted clarifying the Regional Board's intention 
to protect existing downstream water right holders from injury associated 
with stormwater recapture: 

a.	 "Nothing herein shall authorize a Co-Permittee or other discharger 
regulated under the terms of this order to divert, store or otherwise 
impound water if such action is reasonably anticipated to harm 
downstream water right holders in the exercise of their water 
rights." 

2.	 Provide c1ari'fication in the Proposed Order that infiltration of water at the 
point of generation is not a "discharge" that requires strict compliance with 
basin plan standards. This would obviate the need for removal of water 
from the watershed of origin for off-site treatment (and probably 
appropriation) in a different watershed. 

3.	 In Section F.3.d.6(d): Revise guidance for substitute regional mitigation 
projects for existing development to authorize: "Localized rainfall storage 
and reuse to the extent such projects are fully protective of downstream 
water rights." (italic language added). 
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DEPARTMENT OF THE NAVY 
THE ASSISTANT SECRETARY OF THE NAVY 

(INSTALLATIONS AND ENVIRONMENT) 

1000 NAVY PENTAGON 

WASHINGTON. D.C. 20350-1000 NOV 1 6 2007 

MEMORANDUM FOR DEPUTY CHIEF OF NAVAL OPERATIONS 
(FLEET READINESS AND LOGISTICS) 

DEPUTY COMMANDANT OF THE MARINE CORPS 
(lNSTALLATIONS AND LOGISTICS) 

SUBJECT:	 Department of the Navy Low Impact Development (LID) Policy for Storm 
Water Management 

References:	 (a) 33 United States Code 1251 (Clean Water Act) 
(b) Title 40 Code of Federal Regulations 122, 130 
(c) Department of Defense Unified Facilities Criteria 3-210-10 Design for 

Low Impact Development, October 2004 
(d) Executive Order 13423 "Strengthening Federal Environmental, Energy, 

and Transportation Management", January 2007 
(e) OPNAVINST S090.IC, Clean Water Ashore Requirement, October 2007 
(f) MCO PS090.2A, Water Quality Management, July 1998 

BRAC 05 implementation, Department of Defense (000) Grow the Force 
Initiatives, and ongoing installation sustainment and modernization, have resulted in 
significant construction activity on Department of the Navy (DON) installations. New 
construction results in loss of natural vegetation cover and drainage capacity and 
increased storm water runoff. Conventional storm water collection and conveyance 
systems and storm water treatment options do not and can not replicate natural systems, 
thus increasing the volume and flow of storm water as well as sediment and nutrient 
loadings to streams, wetlands, and other receiving water bodies. Because of continuing 
water quality problems, States and the US Environmental Protection Agency are 
considering mandatory treatment and control of storm water. Conversely, low impact 
development (LID) techniques offer a suite of Best Management Practices that maintain 
or restore predevelopment hydrology. It mitigates the adverse effects of construction 
projects on water quality by cost effectively reducing the volume and pollutant loading of 
storm water before it reaches the receiving water bodies. LID utilizes strategies that 
infiltrate, filter, store, evaporate. and/or retain runoff close to its source. LID further 
reduces installation reliance on aging storm water management infrastructure. 
References (a) thru (f) provide requirements and guidance for LID. 
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This DON policy sets a goal of no net increase in storm water volume and 
sediment or nutrient loading from major renovation and construction projects '. In order 
to support this goal, as well as reduce reliance on conventional storm water collection 
systems and treatment options, this policy directs that LID be considered in the design for 
all projects that have a storm water management clement. LID will be implemented 
where possible to assist DON installations in complying with references (a) and (b), as 
well as all applicable State and Federal requirements for sustainable development. In 
those infrequent situations where LID is not appropriate given the characteristics of the 
site, the Navy and Marine Corps are authorized to establish a waiver process that, if used, 
would include regional engineer level review and approval. 

The Navy and Marine Corps are directed to immediately plan, program, and 
budget to meet the requirements of this policy starting in FY 2011. All efforts shall be 
made to incorporate LID practices in the fiscal years 08, 09, and 20 10. The services are 
further directed to submit to my office an annual report that summarizes all projects that 
have a storm water component and identify how LID was implemented or waived. If 
waived, the report must identify the approving official. Naval Facilities Engineering 
Command, as the Department's expert in acquisition, construction, and environmental 
management, shall assist Navy and Marine Corps installations in meeting these policies. 
My point of contact for this matter is CAPT Robin Brake, robill.hrakc@navy.mil, 
(703) 693-2931. 

Major renovation projects are defined as having a storm water component and el\ceeding $5 million when initially 
approved by DASN (I&Fl. M~jor construction projects are defined as those ex.ceeding $7S0K. 

2 

I 
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WARREN D. WILLIAMS 
General Manager~Chic f Engineer 

1995 MARKET STREET 
RIV ERSIDE, CA 9250 I 

95 1.955 . 1200 
FAX 95 1.788.9965 

www.floodcontrol.co. riversidc.ca.lIs 
P81125534 

RIVERSIDE COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT 

June 19, 2009 

Mr. Ben Neill 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, California 92123-4353 

Dear Mr. Neill: Re: Comment Letter - Revised Tentative 
Order R9-2009-0002, NPDES No. 
CASOI08740, Orange County Municipal 
Separate Storm Sewer System Permit 
Reissuance NWU:658018:bneill 

The Riverside County Flood Control and Water Conservation District (District) appreciates the 
opportunity to submit additional comments on the above listed Revised Tentative Order (Draft 
Permit) issued to the South Orange County MS4 Permittees. The District serves as Principal 
Permittee for the MS4 Permit issued by the San Diego Regional Board that covers the portion of 
Riverside County that is within the Santa Margarita Watershed (Board Order R9-2004-0001). The 
County of Riverside and the incorporated Cities of Murrieta and Temecula are existing Co
Permittees. The newly incorporated Cities of Menifee and Wildomar are Co-Permittees pending the 
renewal of Board Order R9-2004-0001. Collectively, the District, the County of Riverside and the 
above listed cities are hereinafter referred to as the Riverside County Permittees. 

Regional Board staff has indicated that they intend to use the Draft Permit as a model for the renewal 
of Board Order R9-2004-0001 for the Santa Margarita Region of Riverside County. For the reasons 
discussed in this letter, the Riverside County Permittees submit that the requirements in this Draft 
Permit are only applicable to Orange County. The Riverside County Permittees have not participated 
in this process as a Permittee or stakeholder, but only as an interested party. As such, the comments 
that the Riverside County Permittees have previously provided on the Draft Permit are limited to 
broad policy issues that appear to be in conflict with applicable laws, are unsupported by science or 
constitute poor public policy. The comments contained in this letter are provided to supplement 
those previously submitted on May 15,2009. 

The specific issues further addressed in this letter are: 

I. The inappropriate intent to utilize this Draft Permit as a model for Riverside County; 

2. Numeric effluent limits and the expectation that the pollutant source is always 
identifiable; 

3. LID requirements to quantify pollutant loads and reductions; and 

4. Repetitive and self-defeating hydromodification requirements. 
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June 19,2009 

1. THE DRAFT PERMIT BEING CONSIDERED FOR SOUTH ORANGE COUNTY IS 
NOT APPROPRIATE FOR RIVERSIDE COUNTY 

At the public workshop on April 3, 2009, Regional Board staff announced their intent to utilize 
the final Orange County MS4 Permit as the model for the Riverside County Permit. In order for 
MS4 Permit requirements to be effective at accomplishing the goal of achieving and protecting 
beneficial uses, the permit development must have adequately involved and incorporated 
comments from the stakeholders, and the permit must be written to require programs that are 
appropriate for the specific permit area. Using the Orange County Permit as a model or starting 
point for Riverside County's Permit negotiations is inappropriate from both a policy and technical 
perspective, and will result in ineffective and inefficient programs. 

1.1 Policy issues with the iuappropriate use of the Draft Permit as a model for Riverside 
County 

Negotiations on the Draft Permit have been ongoing between the Regional Board and the 
Orange County Permittees since 2007. To date, the Riverside County Permittees and 
other Riverside County stakeholders have not been provided the opportunity to 
participate in the process in an equivalent manner as the Orange County Permittees and 
stakeholders. Nevertheless, the use of this Draft Permit as the model for the Riverside 
County Permit can create the false presumption that the requirements and programs 
contained therein have been thoroughly reviewed and commented upon by the Riverside 
County Permittees and Riverside County stakeholders, which is not the case. As the 
permit that results from this process will be specific to Orange County, the Riverside 
County Permittees have appropriately played a passive and mostly observational role in 
the development of this Permit. Although the Riverside County Permittees have 
provided comments on the Draft Permit, the extent and intent of their comments has been 
limited to addressing broad policy issues that the Riverside County Permittees are 
concerned are inappropriate and may set precedent for the renewed Riverside County 
Permit. There has been no effort on the part of the Riverside County Permittees to fully 
review or comment on the details of this Permit and, furthermore, the Riverside County 
Permittees have not been involved nor invited to the "Permittee" meetings in which the 
details of this Draft Permit havc been discussed. Therefore, the Riverside County 
Permittees expect to be afforded, at minimum, an equivalent process for involvement in 
their permit renewal as has been provided to the Orange County Permittees and 
stakeholders for this Draft Permit. 

1.2 Technical Issues with the Inappropriate Use of the Draft Permit as a Model for 
Riverside County 

a) Permits should build upon compliance programs that are already in place, 
especially where those programs have already been shown to be effective. 

Through previous permits, the Riverside County Permittees have developed 
watershed specific programs that are structured differently than those in Orange 
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County. These programs have been in development and subsequent refinement 
for several years, and these programs have been molded into effective and 
efficient programs for the Upper Santa Margarita Watershed. As discussed in 
the 4th year annual report, these programs have been shown to be effective and 
are protective of receiving water quality, especially in light of the 300% growth 
and urbanization that has occurred within the Permit area. Forcing permit 
requirements upon the Riverside County Permittees that are structured based 
upon Orange County's existing permit and which have been negotiated between 
Regional Board staff and Orange County stakeholders could result in an 
unjustified overhaul and unnecessary re-invention of Riverside County's 
programs that will undermine the credibility of the Permitees' program, and will 
negatively affect their ability to protect water quality. 

The cookie cutter approach to permitting could negate progress the Permittees 
have made to date on developing Low Impact Development (LID) tools 
(including the District's LID BMP Testing and Demonstration Facility and 
pending LID Design Manual), hydromodification management tools (being 
developed in conjunction with the Southern California Coastal Watershed 
Research Program), Permittee efforts to develop and promote proper 
management of Pyrethroid Pesticides (including several presentations and 
meeting with leading scientists and Department of Pesticide Regulation 
managers) and other projects that we have undertaken for the last five years to 
manage water quality issues specific to the Santa Margarita Region of Riverside 
County. MS4 Permits should be written to take advantage of programs that 
Permittees are proactively undertaking and reflect the priorities that the 
Riverside County Permittees have identified for their watershed. By imposing 
permit requirements that obviate these existing efforts, the Regional Board is de
incentivizing MS4 Permittees from being proactive. 

b) Permits should reflect and accommodate the recommendations set forth by 
the Permittees in the Report of Waste Discharge (ROWD). 

For over 18 years, the Riverside County Permittees have been actively involved 
in statewide efforts to further develop and support the stormwater community 
and develop, review, test and implement appropriate Best Management Practice 
(BMP) technologies and programs. As part of the ROWD the Permittees 
thoroughly reviewed their existing compliance programs and committed to well 
thought-out programmatic revisions that will ensure that they continue to protect 
receiving water quality to the Maximum Extent Practicable (MEP) and 
implement measurable goals. Many of the recommended programs are actually 
proactive in that they provide similar end results as programs that are now being 
discussed for the draft South Orange County Permit. 

c) Although the recommended revisions result in an additional burden upon already 
stretched municipal budgets, the recommended programs have been formulated 
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in a manner that ensure that their programs meet the MEP standard while 
remaining cost effective, transparent and integrate smoothly into the Riverside 
County Permittees' existing programs. It is important to recognize that the 
recommended programs described in the Riverside County Permittees' ROWD 
present an approach that will be more appropriate and effective within Riverside 
County and warrant serious consideration. 

d) Permits should focus resources on the actual water quality issues within 
each watershed. 

Inappropriately imposing requirements from other permit areas curtails the 
Permitees ability to develop and implement programs that address their specific 
water quality issues in a manner that is efficient and effective. Further, 
attempting to comply with requirements that are developed for areas with 
different climatic, land use and hydrologic conditions may actually decrease the 
effectiveness of the Permittees' overall program by diverting funding away from 
where it can provide the greatest benefit to water quality. The physical and 
socio-economic characteristics of the Santa Margarita Region of Riverside 
County are substantively different from Orange County and, as such, the water 
quality issues, and the most effective solutions to address those issues, may be 
vastly different than what is appropriate and effective in Orange County. Using 
Orange County's requirements as a model for the Riverside County Permit 
falsely presumes that Orange County's programs will be equally effective and 
efficient at addressing the water quality issues in Riverside County. On the 
contrary, such programs may actually be less effective than simply building 
upon the Riverside County Permittees' existing and already proven programs. 

e) Permit requirements should be reflective of the resources available within 
the permit area. 

MS4 Permit requirements are written to establish a framework by which MS4 
Permittees can be measured for compliance with the MEP standard. The MEP is 
not and cannot be the same for all permit areas, as what is "practicable" is 
affected by many factors, including socio-economic factors, which are quite 
different between the Orange County and Riverside County Permit areas. South 
Orange County is a built-out, highly urbanized coastal community whereas the 
Santa Margarita Region of Riverside County is still essentially an urbanizing 
rural region in a semi-arid climate with less than 300,000 residents. These 
differences affect the ability of the Riverside County Permittees to secure the 
resources to comply with expanded permit requirements and define what is 
"practicable" for Riverside County. Therefore the scale, focus, and 
implementation of compliance programs will be necessarily different and should 
reflect the unique characteristics of the watershed and the communities located 
within it. The following information provides a limited example of some of the 
stark differences between the two Permit areas. 
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475)sQIl1.i . 

$24,167 

$180,000 

Additionally, the sobering economic forecasts described in the 2009 ROWD5 have continued 
to not only be realized but actually exceeded in its negative impacts as Riverside County is 
one of the hardest hit areas in the country with a 13% unemployment rate and the 4th highest 
number of foreclosures in the nation. Further, City Councils and the County Board of 
Supervisors do not have the luxury to impose assessments nor allocate funds and resources 
irrespective of the general needs and will of the public. These factors further diminish the 
likelihood that additional assessments for enhanced compliance requirements would be voter 
approved in the current economic climate. 

Imposing the negotiated Orange County Permit requirements upon Riverside County would 
create an insurmountable burden that would likely result in unavoidable noncompliance due 
to their inability to secure the significant resources that would be required to not only reinvent 
their existing programs as described above, but to incorporate additional programmatic and 
reporting programs that are often excessive and do not in any way benefit water quality. 

I Information provided by Orange County 

2 As reported in the Riverside Pcrmitces' Watershed Anllual Report 

J California County Profiles, California Department of Finance, 2007 

4 "Southland median home price falls to $247,000 in April", Los Angeles Times, May 19, 2009 (hU1Llf.~.n~w.lat.iJll~)SQnLllm~jncssl!a-ji-ho1llcs20-
2009ma \,20, 0.4474695 .story) 

5 Section 3.4 oflhe 2009 ROWD 
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2. NUMERIC EFFLUENT LIMITS - NEED FOR A FINDING OF "UNDETERMINED" 

Tentative updates to the Draft Permit released on May 5th describe the actions that must be taken 
in the event that monitoring data determines that a Numeric Effluent Limit (NEL) has been 
exceeded. Notwithstanding the comments provided in our previous comment letter submitted on 
May 15,2009, the process that is required when an NEL is exceeded requires that the Permittees 
make one of three specific findings in response to the exceedance; I) the discharge is 
demonstrably natural in origin, 2) the discharge results from an illicit connection and the 
discharge that can be identified and eliminated, or 3) the discharge is determined to be a discharge 
that is conditionally exempt. The problem is that these options are based on the faulty assumption 
that a single and specific source of an exceedance can always be identified. 

In at least some cases, transitory Illegal Connection/Illicit Discharge (Ic/lD) events involving 
dissolved pollutants only detectable via lab analysis may trigger NEL provisions. However, lab 
results can take multiple days to process; by the time the Permittee becomes aware of the 
exceedance, the discharge may have ceased. In such a case, the Permittee would have not been 
able to make any of the allowable findings. Further, the area served by MS4s is not entirely 
under the control of the Permittees (compared to an industrial operator who is actually in direct 
control of his business) and MS4 discharges can originate from multiple diffuse sources. 
Detecting the source of an exceedance in such cases is complicated by many factors, including: 

a) The time it takes pollutants to migrate downstream within the MS4. By the time the 
exceedance is detected and a source investigation is initiated the discharge may no longer 
be occuring. 

b) The combination of many diffuse sources which would be difficult or impossible to 
individually pinpoint and quantify. 

c) The source could be natural such as arsenic, iron or selenium in rising groundwater, but 
making a demonstrable conclusion is not feasible given limited data sets. 

d) The exceedance may be for a constituent that can be attributed to many different types of 
sources and factors, (e.g., pH and TSS). As such, finding the true source can be likened to 
finding a needle in a haystack. 

The required responses to exceedances of an NEL need to be realistic and recognized that it may 
not always be possible to determine with absolute certainty the source of the exceedance. 
Accordingly MS4 Permits should not hold Permittees responsible for inability to determine the 
source of an exceedance. 

3. INCLUSION OF REQUIREMENTS TO QUANTIFY POLLUTANT LOADS AND 
REDUCTIONS 

Several provisions of the Draft Permit require the calculation of Pollutant Loads generated by 
sites and to determine the pollutant load reductions that occur through the implementation of 
BMPs. There is not a sufficient and defensible body of knowledge within the storm water 
community to support and justify inclusion of such requirements. These requirements need to be 
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removed or restructured to include requirements that can be complied with utilizing the available 
and applicable body of knowledge. 

4. INCLUSION MULTIPLE DIFFERENT AND POTENTIALLY INCOMPATIBLE 
HYDROMODIFICATION REOUIREMENTS 

The Draft Permit requires implementation of three distinct hydromodification programs, all to be 
implemented potentially within the first three years of the Permit cycle. Each program is based 
on different sets of requirements and will likely result in three distinct programs where each 
program will only be implemented for approximately one year before the Permit will require the 
next program to be implemented. From an administrative point of view these requirements would 
have unreasonable impacts on the municipal staff, the development community and even the 
Regional Board staff. The repeated requirements to develop and re-develop programs are not 
reasonable and will only serve to create confusion and waste scarce resources. It is not 
practicable, nor is it good public policy to develop a program, train municipal staff and the 
development community on the program, and then implement the program all while developing a 
completely different successor program that will be implemented a year later. Alternatively and 
in light of the virtual cessation of development activity in the region, it would make more sense to 
require continuation of existing new development controls with possible minor enhancements 
until the completion of the Southern California Coastal Watershed Research Project (SCCWRP) 
hydromodification study, which all of Southern California has already committed to implement 
upon its completion. 

CLOSING 

In closing, we would like to thank you for the continued opportunity to comment on the Draft Permit 
and appreciate your consideration regarding the important concerns described herein. The Riverside 
County Permittees reiterate their request made in the ROWD submitted in January 2009 that the next 
Riverside County MS4 Permit be structured and based on our existing Permit and that any expansion 
of compliance requirements be limited and support our efforts to improve the effectiveness of 
existing compliance programs in addressing specific water quality impairments. We appreciate your 
consideration of our comments and look forward to meeting with Regional Board staff in the 
development of a MS4 Permit specific to Riverside County. ' If you have any questions regarding 
these comments, please contact Jason Uhley at 951.955.1273. 

Very truly yours, 

~~f;LW~ 
Chief of Regulatory Division 

c: Riverside County Management Steering Committee 
David Huff, Deputy County Counsel 

CP:cw 
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Construction Industry Coalition on Water Quality 
 
 
June 19, 2009 
 
Jimmy Smith, Supervising Engineer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 

Public Comments Regarding Revised Tentative Order No. R9-2009-0002, NPDES 
No.  CAS01087420 Waste Discharge Requirements for Discharges or Urban Runoff 
from the Municipal Separate Storm Sewer Systems (MS4s) Draining the 
Watersheds of the County of Orange, the Incorporated Cities of Orange County, 
and the Orange County Flood Control District Within the San Diego Region 

 
Dear Mr. Smith: 

On behalf of the more than 3,000 member companies of the Construction Industry 
Coalition on Water Quality (CICWQ), we would like to thank the San Diego Regional Water 
Quality Control Board (Regional Board) for the opportunity to offer this public comment on the 
revised tentative order (Tentative Order or Permit) No. R9-2009-002.  This letter provides 
constructive suggestions that we have for the Tentative Order in addition to those we made to the 
Regional Board previously. 

As currently drafted, we cannot support adoption of the Tentative Order because certain 
portions of the language can be misinterpreted to prohibit any discharge of surface water runoff.  
This is inconsistent with CICWQ positions made known during months of discussions in which 
we agreed with the principal permittee and co-permittees that the private and public development 
community should maintain the ability to employ a variety of Low Impact Development (LID) 
best management practices (BMPs) in MS4 permitting efforts in southern California (notably in 
Ventura and north Orange Counties).   We have consistently advocated for flexibility to use the 
full range of LID BMPs to handle the design storm volume, not just those that hold all the water 
on-site.  And as we point out below, this redefinition of LID and narrow interpretation of LID 
BMP implementation is not a technically or economically feasible alternative and has serious 
implications for redefining California water law.   Moreover, that the 5% effective impervious 
area (EIA) numeric standard also applies in the hydromodification control section is duplicative, 
unnecessary, and will lead to widespread confusion among project developers about which LID 
standards apply.  This is all the more so because of the fact EIA is being applied here incorrectly. 

I. Introduction 

CICWQ is comprised of the four major construction and building industry trade 
associations in Southern California:  the Associated General Contractors of California (AGC), 
the Building Industry Association of Southern California (BIA/SC), the Engineering Contractors 
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Association (ECA) and the Southern California Contractors Association (SCCA).  The 
membership of CICWQ is comprised of construction contractors, labor unions, landowners, 
developers, and homebuilders working throughout the region and state.   

These organizations work collectively to provide the necessary infrastructure and support 
for the region’s business and residential needs.  Members of all of the above-referenced 
organizations are affected by the Tentative Order, as are thousands of construction employees 
and builders working to meet the demand for modern infrastructure and housing in Orange 
County.  Our organizations support efforts to improve water quality in a cost effective manner.  
Our comments and suggestions on the Tentative Order as well as our active involvement in the 
stakeholder process reflect our commitment to protect water quality while at the same time 
preserve our member’s economic viability in this difficult economic environment.  Our 
membership has invested significant resources into developing sound engineering approaches for 
LID stormwater management techniques and for hydromodification control, facilitating the 
appropriate application of these valuable approaches to water quality management.  Our 
comments reflect this commitment to sound engineering practices and consideration of site-
specific feasibility considerations. 

II. Preliminary Statement 

 The language in the Tentative Order, while specifying a volume capture approach to 
sizing LID BMPs, introduces a narrow definition of LID through restrictive application of BMPs 
to only those that infiltrate, harvest and use rainwater, and/or evapotranspire all of the captured 
water (See Section F.1.d.(4)(c)).  In other words, permit language now requires that projects 
would be limited to zero discharge of a design storm volume with no cross-boundary runoff 
whatsoever allowed.   

Unless the Tentative Order is better clarified, the draft provisions seemingly rule out the 
use of LID BMPs for filtration – and instead require that no storm water (except in the largest 
rains) can ever leave a developed or redeveloped parcel unless an infeasibility analysis is 
performed.  If this is intended, it is a radical measure that should not be undertaken.  It would 
violate millennia (literally) of civil law concerning the unconstrained flow of rain water (called 
“diffuse surface water”).  Specifically, the law in California – which itself is derived from the 
laws of the Roman Empire –favors what is called the “natural flow doctrine,” which states that 
diffuse surface flows should be permitted to flow to their natural water course.  See Gdowski v. 
Louie, 84 Cal.App.4th 1395, 1402 (2000) (“California has always followed the civil law rule.  
That principle meant ‘the owner of an upper … estate is entitled to discharge surface water from 
his land as the water naturally flows.  As a corollary to this, the upper owner is liable for any 
damage he causes to adjacent property in an unnatural manner….  In essence each property 
owner’s duty is to leave the natural flow of water undisturbed.’” – emphasis added by the court, 
quoting Keys v. Romley, 64 Cal.2d 396, 405-06 (1966)). 
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The “natural flow doctrine” has been altered by the California courts in recent decades – 
in order to facilitate reasonable land development and protect local governments and land 
owners.  Replacing the natural flow doctrine is a modern reasonableness test.  Property owners 
(both public and private) may alter the natural flow of diffuse and/or discrete surface water, but 
only if they are reasonable when doing so and downstream owners can effectively trump the 
reasonable efforts of the upstream owner only if they (the downstream owners) in turn take 
reasonable defensive steps.  See, e.g., Locklin v. City of Lafayette, 7 Cal.4th 327, 337 (1994).  
However, the natural flow doctrine – which seeks to maintain the natural flows of diffuse and 
discrete surface water – is the doctrine that conforms best to the federal Clean Water Act’s 
overarching objective to “restore and maintain” the natural integrity of waters.[1]

 

  See 33 U.S.C. 
section 1251.  Accordingly, we would, of course, expect the Board and the non-governmental 
organizations that purport to defend natural resources to strongly prefer the natural flow 
doctrine, and to deviate from it (if at all) only as reasonably necessary to accommodate 
competing societal goals.  

 The US EPA defines LID as follows:   

A comprehensive stormwater management and site-design technique.  Within the LID 
framework, the goal of any construction project is to design a hydrologically functional 
site that mimics predevelopment conditions. This is achieved by using design techniques 
that infiltrate, filter, evaporate, and store runoff close to its source.  (Emphasis added) 

http://cfpub1.epa.gov/npdes/greeninfrastructure/information.cfm#glossary . 

 Mandating the complete on-site retention of any sizable storm volume (i.e. runoff that 
never crosses any property boundary as surface flows) is not a reasonable approach.  The 
Tentative Order seemingly seek to implement LID in a way that is contrary to the EPA definition 
of LID by restricting BMPs to those that only achieve zero discharge—not allowing any BMPs 
that appropriately “filter” runoff, such as bioretention cells or other vegetated LID BMPs.  Total, 
100-percent on-site retention remains impractical and unwise in most circumstances, and is not a 
goal that can be achieved for most projects within reasonable costs, despite best efforts.  
Moreover, such a mandate abandons the goal to mimic predevelopment conditions to the extent 
practicable, as EPA encourages.  

 We provide, in Attachment 1, a comprehensive analysis done by Geosyntec Consultants 
of the feasibility of implementing rainfall and stormwater harvesting systems and the utility of 

                                                 
[1] See S. Rep. No. 92-414, 92 Cong. 2d Sess., 2 U.S. Code Cong. & Adm. News ‘72 3668, 
3674 (1992) (“The Committee believes the restoration of the natural chemical, physical, and 
biological integrity of the Nation's waters is essential.”); H.R.Rep. No. 92-911, p. 76 (1972) 
(““the word ‘integrity’ ... refers to a condition in which the natural structure and function of 
ecosystems is [are] maintained.”).   
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these systems in achieving pollutant load reductions from stormwater runoff as compared to use 
of all types of LID BMP features.  This document shows that attempts at harvesting alone may 
result in poor water quality treatment performance relative to a well designed system of LID 
BMPs that includes all types of BMPs, not just those that capture and retain stormwater.  This 
document also identifies the current institutional barriers--code requirements--that will need to 
be adjusted long before total rainwater capture systems can be considered feasible in any 
practical sense.  

 To CICWQ, the retention BMPs of infiltration, harvesting, and evapotranspiration (“ET”) 
may be described as preferred LID BMPs, but they should not be universally mandated to the 
exclusion of all other options.  As the EPA definition of LID indicates, biofiltration, bioretention, 
filter strips, and other BMPs based on using vegetation to promote stormwater treatment via 
filtration are fundamental to LID implementation.  These BMPs may be specified as secondary 
options (although they best mimic pre-development conditions), but project proponents should 
have considerable discretion to use these BMPs, and should not be required to perform a 
feasibility analysis to do so.   

III. Specific Comments on the Tentative Order 

Section D -   Municipal Action Levels 

The Tentative Order establishes Municipal Action Levels (MALs) for selected pollutants 
(pH; TSS; chemical oxygen demand; total Kjedahl nitrogen; nitrate & nitrite; total phosphorous; 
and total cadmium, chromium, copper, lead, nickel, zinc, and mercury).  In comparison, the 
Ventura County Tentative Order MALs are set for only those pollutants that were identified as 
pollutants of concern by the Ventura Program. Such an approach avoids using public resources 
unwisely and inefficiently by not requiring actions to address pollutants that are not resulting in 
local water quality concerns.  The revised Ventura County Tentative Order includes MALs only 
for the following pollutants of concern: TSS; nitrate & nitrite; and total copper, lead, and zinc. If 
MALs are to be included in the South Orange County Tentative Order, they should be revised to 
include only those pollutants that are of particular concern in southern Orange County. 

Section F.1.d(6)(g) – Treatment Control Requirements 
 
 The Revised Tentative Order states: 
 

     “Not be constructed within a waters of the U.S. or waters of the State” 
 
 The sentence should be modified to be consistent with the statement on page 14 of the 
Order regarding federal authorization as follows: “Without federal authorization (e.g. pursuant to 
Clean Water Act Section 404), not be constructed within a waters of the U.S. or waters of the 
State.”  
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Section F.1.h (3)(c)(i) – Hydromodification Control Waivers, lack of discharge-
caused hydrology changes 

 
 The hydromodification control waivers contained in this subsection should expressly 
include waivers for projects that do not increase the potential for hydromodification impacts 
over the existing site conditions, or that discharge to a receiving water that is not susceptible to 
hydromodification impacts.  Suggested edits are as follows: 
 

(c) On-site hydromodification control waivers: Copermittees may develop a strategy for 
waiving hydromodification requirements for on-site controls (not site design BMPs) in 
situations where assessments of downstream channel conditions and proposed discharge 
hydrology clearly indicate that adverse hydromodification effects to present and future 
beneficial uses are unlikely. The waivers must be based on the following determinations: 

 
(i) Lack of discharge-caused hydrology changes: Waivers may be implemented where 

the total impervious cover on a site is increased by less than 5% in new developments 
and decreased by at least 10% in redevelopments within the site’s watershed at 
planned build-out is less than 5%. These This

 

 numeric criteria may be revised to be 
consistent with findings from reports from the Storm Water Monitoring Coalition and 
Southern California Coastal Waters Research Program.  Alternatively, directly-
connected impervious area or effective impervious cover may be used as an indicator, 
provided that numeric criteria for the indicators are used and are based on 
hydromodification studies conducted in southern California.  

 

Waivers may also be implemented for the following projects that do not increase the 
potential for hydromodification impacts over the existing site conditions: 

(A) 

 

Projects within a natural watershed where a geomorphically-based watershed study 
has been prepared that establishes that the potential for hydromodification impacts is 
not present. 

(B) 

 

Significant redevelopment projects that do not do not increase impervious area or 
decrease the infiltration capacity of pervious areas compared to the pre-project 
conditions.   

 

(C) Projects that discharge directly or via a storm drain to a substantially hardened 
channel, sump, a lake, area under tidal influence, or other receiving water that is not 
susceptible to hydromodification impacts. 
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Section F.1.h (3)(c)(ii)(b) – Hydromodification Control Waivers, degraded stream 
channel condition 

 
 The waiver for discharges into degraded stream channels has been removed in the 
Revised Tentative Order.  As stated in the Supplemental Fact Sheet  

“If requirements for currently degraded channels are removed, there will be a 
diminished opportunity for future restoration of Beneficial Uses of that receiving water 
due to the lack of hydromodification controls.” 
In areas tributary to channels that have been engineered as part of a Flood Control Master 

Plan that incorporated channel modifications and drop structures that control channel 
morphology and areas tributary to streams that are geomorphically unstable and have degraded 
to the point that controls on Priority Projects alone would not be effective in addressing impacts, 
projects should be allowed to contribute to in-stream or retrofit measures in lieu of onsite 
hydromodification controls. 
 

Section F.1.h(6) – Interim Hydromodification Requirements 
 
 The Tentative Order includes an “Effective Impervious Area” (EIA) threshold 
requirement for Priority Projects as an interim hydromodification control requirement.  The use 
of EIA as a regulatory metric for LID implementation is the subject of considerable debate and 
concern within the stormwater management and science community, as well as among urban 
planners and practicing landscape architects.  Specific aspects of this concern include whether an 
EIA criterion should be used and, if used, if its application on a site-by-site basis is appropriate 
given its potential impact on urban redevelopment, smart growth, and sprawl.  The use of an EIA 
requirement needs to be fully vetted to ensure that redevelopment of brownfields and infill 
development are not discouraged, but rather are encouraged, by the permit.   

 Although managing EIA is an important tool to achieving the goal of beneficial use 
protection, it should not be a goal in itself as it does not reflect the goals of the Clean Water Act.  
The origin of this measure is that it illustrated a threshold beyond which impacts could be 
identified in watersheds where treatment and hydromodification controls, including source 
controls, were generally not implemented.  The adverse effects of impervious areas can be 
mitigated by a variety of tools including directing runoff to pervious surfaces, incorporating 
pervious material, or by controls located at the project scale, sub-watershed scale, or watershed 
scale.  The issue is achieving beneficial use protection, not tool selection. 
 

The volumetric control standards provided in section F.1.h(6)(a)(iii) are sufficient for 
interim hydromodification control.  The inclusion of the EIA metric in F.1.h(6)(a)(i) is 
unnecessary and unwarranted. 
 
 

0003793



Jimmy Smith 
June 19, 2009 
Page 7 of 8 
 
 

 

Construction Industry Coalition on Water Quality (CICWQ) 
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791.  Phone: (626) 858-4611 Fax: (626) 858-4610 
www.cicwq.com 
 

Appendix C – Page C-3  
 

The definition of Development Projects should clarify that for purposes of the Revised 
Tentative Order a land subdivision made for financing or legal purposes (i.e. without soil 
disturbing activities) is not considered a “Development Project.” Modify the language as 
follows: 

“Development Projects – New development or redevelopment with land disturbing 
activities: structural development, including construction and installation of a building 
or structure, the creation of impervious surfaces, public agency projects, and land 
subdivision 

 
(except for financing or legal purposes)” 

Appendix C – Page C-4 
 

The definition of “Effective Impervious Area” does not accurately reflect the studies in 
which the term was derived.  The definition should be edited as follows: 

  
“Effective Impervious Area (EIA) – that portion of the impervious area or pervious area 
incapable of retaining design storm flow that is hydrologically hydraulically connected 
via sheet flow or a discrete hardened conveyance to a drainage system or a receiving 
water body.” 
Suggested edits to the definition of “Erosion Potential” are as follows: 

Erosion Potential (EP) - is determined as follows –  A ratio calculated to estimate the 
likelihood of stream instability due to watershed land use changes.  Ep is determined as 
follows:  The total effective work done on the channel boundary is derived and used as a 
metric to predict the likelihood of channel adjustment given watershed and stream 
hydrologic and geomorphic variables. The A sediment transport or work index (W) under 
urbanized conditions is compared to the work index that under pre-urban conditions and 
expressed as a ratio (EP).  The effective work index (W) is computed using applicable 
sediment transport or effective work equations, as appropriate to the channel materials 
and morphology. These equations quantify as the magnitude of excess shear stress that 
exceeds a exceeding the critical value for streambed mobility or bank material erosion, 
integrated over time, and represents thereby represent an estimate of the total work done 
on the channel boundary. 

 
The effective work index for presumed stable stream channels under pre-urban 
conditions is compared to stable and unstable channels  under current  proposed 
urbanized conditions to evaluate the adequacy of proposed hydromodification BMPs. 
 The comparison, expressed as a ratio, is defined as the Erosion Potential (Ep)1 (MacRae 
1992, 1996). 
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Where: 
 Wpost = sediment transport or work index estimated for the post-urban condition 
Wpre = sediment transport or work index for the pre-urban condition. 

 
IV. Summary 

The Tentative Order for South Orange County contains some improvements over 
previous drafts, but concerns on our part remain because of the restrictive language that redefines 
LID narrowly and the confusion the hydromodification control provisions create.  CICWQ urges 
the Regional Board to go beyond the technical arguments presented here and consider the cost 
and practical feasibility of these new permit provisions (zero discharge mandate, for example) 
that appear to be wholly unsupported.  Given the restrictive conception of LID that the permit 
introduces, the net result of implementation we believe will fall far short of the Regional Board’s 
expectations because development will be hindered, not enhanced by flexible permit provisions 
and water quality will not improve.  If you have any questions or want to discuss the content of 
our comment letter, please feel free to contact me at (909) 396-9993, ext. 252, (909) 525-0623, 
cell phone, or mgrey@biasc.org

Respectfully, 

.  

 
 
      
Mark Grey, Ph.D. 
Technical Director 
Construction Industry Coalition on Water Quality 
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Memorandum 

Date: 9 April 2009 

To: Mark Grey, Director of Environmental Affairs Building Industry 
Association Of Southern California  

From: Eric Strecker, Aaron Poresky, and Daniel Christensen 

Subject: Rainwater harvesting and reuse scenarios and cost considerations 

 

SUMMARY 

The purpose of this memo was to investigate two hypothetical scenarios involving rainwater 
harvesting and reuse in newly developed residential neighborhoods in Orange County, 
California.  These scenarios include an on-lot harvesting and re-use and community-scale 
harvesting and re-use.  The community system was also modeled using SWMM to assess its 
potential benefits using some simplifying assumptions, and general findings are presented in a 
brief discussion.  Lastly, the Appendix, prepared by Dr. Mark Grey, provides an analysis of the 
institutional and building code issues for constructing rainwater harvesting and resuse systems in 
California. 

For the on-lot scenario, a 1000 to 1300 gallon tank would capture 0.8 inches of runoff depending 
on the impervious area used to fill the tank.  Depending on the assigned water usages (outdoor or 
indoor + outdoor), the drawdown time of the tank could vary from 7 to 21 days.  A single house 
rain harvesting system for this scenario would cost approximately $4,900.  For the 100 acres 
neighborhood scenario, a 1.3 million gallon storage basin would capture 0.8 inches of runoff 
from 60% of the total area of the catchment (impervious area).  Depending on the assigned water 
usages (outdoor or indoor + outdoor), the drawdown time of the basin could vary from 10 to 45 
days (longer drawdown time due to inclusion of street runoff).  This system would cost 
approximately 1.65 million dollars.  The cost estimates found herein are for new developments 
and are rough guesses due to unaccounted items and other ancillary costs. 

For the same neighborhood scenario, long-term (40 year period) modeling results show that 32% 
of the total runoff could be captured and used if only toilet flushing were used.   If toilet flushing 
and outdoor irrigation were used, the system could capture and reuse about 55% of the total 
runoff.  Under both usage scenarios, significant volumes of runoff would bypass the storage tank 
(or cause overflow) from 50 to 70 percent of the runoff  or more would be expected to bypass. 
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BACKGROUND 

Stormwater storage and re-use is a general description referring to the capture and storage of 
runoff and subsequent re-use of that water.  Such a system could take a variety of forms.  In the 
case of urban residential development, the typical storage component consists of some form of 
an enclosed tank or “cistern” that accepts runoff from roof drains or neighborhood storm drains.  
Some level of treatment (e.g. screening, filtration, etc.) is typically required upstream of the 
cistern to prevent the introduction of debris into the system.  In addition, some form of treatment 
would be required, depending on the planned use.  Potential re-use demands in residential 
neighborhoods are generally limited to irrigation of lawns and landscaped areas and/or to meet 
non-potable demands in homes such as toilet/urinal flushing (EPA 2008).  The list below 
outlines the general materials needed for a reuse system for a single family household. 

• Downspouts/Piping to Cistern: Typically a cistern is located near or directly under the 
downspout and minimal piping is needed.  However, if driveway, patio and walkway 
water is to be collected on a lot, then additional collection and piping systems would be 
needed.  The tank in this case would likely require deeper burial to be able to accept 
ground level runoff. 

• Collection Filters:  Fine mesh can be placed over the downspouts to prevent debris from 
clogging gutters and downspouts and entering the cistern.  Filters with finer particle 
extraction capability, also known as “roof washers”, can also be placed at top of the 
downspout to filter finer particles. (Figure 1a).  For inlets from other areas such as 
driveways, filter materials can be integrated with the inlet and in fact would be more 
critical than for downspouts as debris quantities would be expected to be larger from 
ground level. 

• First flush diverter:  Typically this is a vertical pipe located before the cistern that traps 
the first flush volume using a ball float helping to prevent built-up contaminants 
entering the tank.  The length and size of the vertical pipe determine the amount of 
water that will be diverted.  A weep hole at the bottom of the vertical pipe empties the 
trapped first flush water. (Figure 1b).  Another option would be to allow the tank to fill 
and then either divert via an overflow in the incoming pipe system or via a tank 
overflow. 

• Tank/Cistern:  Structure receives and stores impervious runoff (typically from roofs) 
and is design to store a certain volume of runoff to meet water use demands. (Figure 2a) 

• Insect tank screens:  Any open entrance to the tank should be covered with a fine mesh 
insect screen to prevent mosquitoes and pests from entering the cistern. (Figure 2b) 

• Pump:  A pump is used to force water to treatment system as appropriate and then toilets 
and/or irrigation system. 

• UV treatment: Some regulations may require UV treatment for indoor non-potable 
water reuse or if water is re-introduced into a pressurized irrigation system.  Another 
option would be to have a separate non-pressurized (low-pressure) irrigation system. 

• Piping:  Additional pipelines (purple lines) inside the house and to the irrigation system 
are needed to ensure the non-potable water does not mix with potable water. 
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• Backflow valve:  This valve is a safety measure to ensure non-potable water does not 
mix with the potable water lines.  An air-gap may also be used or in addition to a 
backflow valve. 

• Potable water use failsafe system:  A potable water line should be in place as a backup 
in case the non-potable reuse system fails or empties.  This requires a double-line 
system and all measures should be taken to prevent non-potable water from mixing with 
potable water lines. 

• Stencils:  All non-potable water outlets should be clearly labeled as a “non-potable” 
source. 

a)      b)  
Figure 1.  a) Downspout filter or “roof washer”; b) First Flush Diverter 

a)           b)  
Figure 2.  a) Cisterns; b) Insect screen 

The critical factor in performance of storage and re-use systems lies in the integration of the 
magnitude and pattern of inflows and outflows with storage volume.  For example, if inflow and 
outflow are well-matched and fairly constant, the system will require a small storage volume.  If 
inflows and outflows are well-matched in total volume but come at different times, a larger 
storage volume may be required to match supply with demand.  In the case of storage and re-use 
as a means of “disconnecting” impervious area, the most important requirement is that cistern 
has sufficient capacity and ability to regenerate this capacity, such that the system captures a 
significant portion of runoff on an average annual basis.  If demand for harvested water during 
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the period of high runoff is small compared to the overall runoff volume, then the system may 
not be able to perform its intended function of capturing a significant volume of runoff. 

Two scenarios that were used for a general analysis are presented below.  The first is a single 
family home scenario and the second is a 100-acre residential development.  For the single 
family home scenario, two situations are analyzed: 1) only runoff from the roof-top drains to the 
cistern, and 2) runoff from the roof and additional impervious areas (driveway and patio) drains 
to the cistern.  For the 100-acre residential development, runoff from the entire catchment, 
including the streets, sidewalks, driveways and roofs and pervious area was considered.  The 
second scenario was also modeled using SWMM to ascertain long-term hydrology benefits. 

HYPOTHETICAL SINGLE HOUSEHOLD SCENARIO 

A simple single household example of rainwater harvest and reuse is provided to outline rough 
estimates of water demand and tank drawdown times that could be expected from a typical reuse 
system on a newly developed residential lot found in Orange County.  This analysis uses the 
simple rational method to calculate runoff volumes and require tank size following the methods 
outlined in the “New Development and Significant Redevelopment” chapter in the DAMP.  
Runoff coefficients dependent on imperviousness found in the DAMP document were used in 
the runoff calculations.  A total lot area of 0.1 acres with 69% impervious area was assumed.  
This imperviousness is based on 2,400 sq ft of roof area, 600 sq ft of other impervious area 
(driveway, sidewalks and patio), and the remaining 1,356 sq ft of pervious area.   A rainfall 
depth of 0.8” was used to size storage units.  This depth represents approximately the 85th 
percentile, 24 hour rainfall depth for large parts of Orange County.  Two storage rainwater 
collection and storage scenarios were analyzed: 1) only runoff from the roof of the house drains 
to the cistern, and 2) runoff from the roof and additional impervious areas (driveway and patio) 
drains to the cistern.   

Two reuse demand scenarios were considered: 1) reuse for internal demand only (i.e. toilet 
flushing), and 2) reuse for internal and external (i.e. irrigation) demand combined.  Demand for 
toilet flushing and outdoor use per household were assumed to be 65 gal/day and 77 gal/day, 
respectively.  The estimate for toilet flushing use was derived from an estimate of 18.5 
gal/person/day (AWWARF 1999) and an assumed average occupancy of 3.5 people per house.  
For outdoor demand, the average use rate for May, September and December was estimated to 
be 113 gal/day for 2000 square feet of landscape area in the Irvine region (IRWD 2009). Since 
the majority of rain in Orange County occurs between November and March, the average of 
May, September and December demand likely over-estimates the demand for harvested 
rainwater during the months when rainwater is available for harvesting.  The average outdoor 
demand (113 gal/day/2000sqft) was linearly scaled to the equivalent outdoor demand for the 
assumed 1,356 square feet of  pervious area per lot used in this study, yielding 77 
gal/household/day.  

Based on the capture and storage scenarios and re-use scenarios described above, approximate 
average drawdown rates were estimated.  Drawdown rates are important to the performance of 
stormwater BMPs because they affect how much storage capacity can be regenerated to capture 

0003799



Rainwater harvesting and reuse scenarios and cost considerations   
9 APRIL 2009  

 

5 
 

runoff in subsequent storms.  Table 1 shows the characteristics of the hypothetical lot and 
resulting cistern volume and drawdown times.  

Table 1: Single household rainwater harvesting system attributes used for analyses. 

Per the calculations reported in Table 1, the drawdown time of a household cistern is expected to 
range from approximately 8 to 21 days.  Note that these calculations assume that outdoor 
demand is immediately present following a storm event; likely an over-estimate due to rainfall 
soaking of landscaped areas and the prevalence of back-to-back storms in Southern California.   
From a runoff reduction perspective, a user would like to empty the cistern relatively quickly so 

                                                 

1 Outdoor demand assumes that irrigation demand is immediate;  more sophisticated modeling could be completed 
to more accurately characterize irrigation demand, but for purposes of this analyses, it has been assumed to be 
immediate.  This likely significantly overstates the demand for irrigation. 

Roof Runoff
Roof + Other 

Impervious area 

Lot Characteristics 
# houses 1 1 
Total lot area  0.1 0.1 acres 
Impervious area of roof 2400 2400 ft2 
Other impervious area 600 600 ft2 
Pervious area 1356 1356 ft2 
% total impervious area of lot 69% 69% 
% of impervious area to cistern 80% 100% 
Runoff Coeff. for impervious area 0.9 0.9 

Storage Tank Sizing 
Storm Depth  0.8 0.8 inches 
Vol Cistern 144 180 ft^3 
  1,077 1,346 gal 
  0.0033 0.0041 acre-ft 

Demand Calculations 
People/ house 3.5 3.5 
Toilet use/capita 18.5 18.5 gal / day 
Toilet use/house 65 65 gal / day 
Outdoor / house 77 77 gal / day 

Drawdown Times 
Toilets only 17 21 days 

Both Toilets & Outdoor uses1 7.6 9.5 days 
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that adequate storage is available for the next storm.  Conversely, from a water reuse perspective, 
a user would likely desire the tank to empty slowly so that demand could be met for a longer 
period with the captured stormwater. 

HYPOTHETICAL 100 ACRE NEIGHBORHOOD SCENARIO 

A newly developed neighborhood example of rainwater harvest and reuse is provided to outline 
rough estimates water demand and tank/basin drawdown time that could be expected from a 
larger centralized reuse system found in Orange County that would capture runoff from the 
entire catchment (including streets, driveways, and pervious areas if they are contributing).  This 
analysis uses the simple rational method to calculate the runoff  to size the volume for  storage 
system following the methods outlined in the “New Development and Significant 
Redevelopment” chapter in the DAMP 2003 to size the cistern volume.  A total tributary area of 
100 acres with 60% impervious area was assumed.  Assuming the same 0.1-acre lots as above at 
a density of 4.5 du/ac, the total acreage covered by residential lots would be 45 acres.  This 
leaves approximately 27.5 ac of roads and 27.5 ac of common areas, parks and open space to 
yield 60 percent neighborhood-wide imperviousness..  Based on 1,356 sf of pervious area per lot 
and 450 lots in the neighborhood, 14 acres of pervious area would be located on private lots and 
the remaining 36 acres of pervious area would be contained in parks, open space, and greenways.  
A rainfall depth of 0.8” was used to size the neighborhood storage unit as this depth represents 
approximately the 85th percentile, 24 hour rainfall depth for large parts of Orange County.   

The same water demand estimates as the lot scenario were used to develop the neighborhood 
scenario.  Off-lot pervious area was assumed to be irrigated at the same rate per square foot as 
on-lot pervious area.  Table 2 shows the characteristics of the neighborhood tributary area and 
resulting cistern volume and drawdown times. 
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Table 2: Neighborhood rainwater harvesting system attributes used for analysis. 

Tributary Area Characteristics 
# houses 450
Impervious area 60 acres 
Pervious area 40 acres 
% impervious 60%
Composite Runoff Coeff.    C 0.60

Storage Tank Sizing 
Storm Depth  0.8 Inches 
Cistern / Basin Volume 174,000 ft^3 

1,300,000 Gal 
  4.00 acre*ft 

Reuse Demand Calculations 
People per house 3.5
Toilet use per capita 18.5 gal / day 
Toilet use per house 65 gal/ day 
Outdoor demand per 2000 sf of pervious 
area 113 gal / day 
Total toilet demand 29250 gal / day 
Total outdoor irrigation demand 98500 gal / day 
Total toilet + irrigation demand 127750 gal / day 

Drawdown Time 
For Toilets 45 Days 
Both Toilets & Outdoor2 10 Days 

 

BASIC COST CONSIDERATIONS 

Cisterns may take a variety of shapes and forms, thus costs may vary substantially by project.  
Likewise, the appurtenances required to convey water to the tank and supply the building 
demand are likely to be affected by project-specific factors.  Finally, there are a variety of 
treatment systems that could be considered.  Therefore, only a rough estimate of costs for storage 
and re-use systems in newly developed houses or neighborhoods can be made herein. The basic 
cost items that will be considered include: collection tanks, filters, UV treatment, 1st flush 

                                                 

2 Outdoor assumes that irrigation demand is immediate;  more sophisticated modeling could be completed to more 
accurately characterize irrigation demand, but for purposes of this analyses, it has been assumed to be immediate.  
This likely significantly overstates the demand for irrigation. 
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diverters, inlet piping and filters; pumps and appurtenances; the incremental cost of a dual 
plumbing system, and installation.  The limited implementation of storage and re-use systems of 
the sort being considered herein allows limited basis for comparison to actual projects.  Table 3 
shows an itemized cost list for rainfall harvesting items. 

Table 3:  Rainwater harvesting items and prices 

Item Description Cost Reference/Source 
TANKS    

Galvanized steel 200 gal $225 Fairfax County, 2005 
Polyethylene 165 gal $160 Fairfax County, 2005 

Fiberglass 350 gal $660 Fairfax County, 2005 
Plastic 800 gal $400 Plastic-mart.com 
Plastic 1100 gal $550 Plastic-mart.com 
Plastic 1350 $600 Plastic-mart.com 

Plastic cone 1500 gal w/metal stand $1500 Plastic-mart.com 
Plastic 2500 gal $900 Plastic-mart.com 
Plastic 5000 gal $3000 Plastic-mart.com 
Plastic 10000 gal $6000 Plastic-mart.com 

Dry Det. Basin(1997)3 C = 12.4V0.760 :       for 1 ac-ft $41,600 stormwatercenter.net 
Below Ground Vault4 C = 38.1 ( V / 0.02832 )0.6816 $55,300 fhwa.dot.gov 

Concrete 1,000,000 gal above g. (O&P) $548,000 RSMeans 
Steel 1,000,000 gal above g. (O&P) $467,000 RSMeans 

TREATMENT    
UV (house-scale) Whole system - 12 gpm $700-$900 rainwatercollection.co

m 
UV bulb Life: 10,000 hrs or 14 months $80-$110 rainwatercollection.co

m 
UV (neighborhood-

scale)
Whole system - 200 gpm $10,000 Bigbrandwater.com 

Downspout filter Placed in Gutter $20 - $500 many online 
1st Flush Diverter Vertical pipe w/ ball float $50-$100 raintankdepot.com 
PUMP 1 hp (all in one package) $575 - varies rainwatercollection.co

m 

                                                 

3 This dry detention cost equation is based on Brown and Schueler, 1997, where C is the construction, design and 
permitting cost and V is the volume (cu-ft) need to control the 10-year design storm.  In this case, the 0.8” storm 
runoff volume was used in place of the 10-yr design storm volume.  

4 This below ground storage vault equation is based on Weigand et al., 1986, where C is the construction cost 
estimate in 1995 dollars and V is the runoff volume (cubic meters) of the maximum design event frequency, taken 
to be the 0.8” storm for this study. 
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Item Description Cost Reference/Source 
PIPING (Purple)    

to Tank (lot) PVC: 2”-6”  (O&P) $2-$12 /  LF RSMeans 
to House (lot) PVC: 2”-6”  (O&P) $2-$12 /  LF RSMeans 

to Tank (neighbor.) Concrete: 6” – 18”  (O&P) $15-$30 /LF RSMeans 
to House (neighbor.) HDPE- 4” – 10” (O&P) $11-$27 / LF RSMeans 

to Irrigation PVC: 2”-6”  (O&P) $2-$12 /  LF RSMeans 
Backflow prev. valve Each $100-$200 web 
STENCILS Non-potable water  ----  
INSTALLATION  Percentage of material cost 40 % – 50%  
 
A rough cost estimate for the hypothetical examples can be developed using the table above.  
Table 4 summarizes the potential costs for the single household (lot), and Table 5 summarizes 
the potential costs for neighborhood.  For the neighborhood scenario, the pipe (purple) lengths 
were estimated using measurements along the centerline of streets from a similar size 
neighborhood in Irvine. 

According to Table 4, the total cost of the single household rainwater harvest and reuse system 
would be approximately $4900, not including design, permitting, and contingency costs which 
could run from another 30 to 70 percent of the material and installation costs.  Table 5 shows the 
total cost for the neighborhood scenario is approximately $1.65 million, not including design, 
permitting, and contingency costs which could run from another 30 to 70 percent of the material 
and installation costs.  This would equate to roughly $3660 per house, most of the saving being 
found in the total cost of the tanks verse a large central storage unit.   

Table 4:  Rainwater harvesting materials cost for single household scenario 

Item Description Cost 
TANKS   

Plastic 1100 gal  and 1350 gal $550 
TREATMENT   

UV Whole system - 12 gpm $800 
UV bulb Life: 10,000 hrs or 14 months $80-$110 

Downspout filter Placed in Gutter $250 
1st FLUSH DIVERTER Vertical pipe w/ ball float $100 
PUMP 1 hp (all in one package) $575 
PIPING (Purple)   

to Tank (lot) PVC: 2”-6”  (O&P)     20ft $8 /  LF 
to House (lot) PVC: 2”-6”  (O&P)     50ft $8/  LF 

to Irrigation PVC: 2”-6”  (O&P)     50ft $8 /  LF 
Backflow prev. valve each $200 
STENCILS Non-potable water  ---- 
INSTALLATION 40% of material cost $1400 

TOTAL  $4,900 
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Table 5:  Rainwater harvesting materials cost for neighborhood scenario 

Item Description Cost Units Assumed 
TANKS    

Dry Det. Basin(1997) C = 12.4V0.760  $119,000 174,000ft^3 
Below Ground Vault C = 38.1 ( V / 0.02832 )0.6816 $142,000 174,000ft^3 

TREATMENT    
UV - neighborhood Whole system - 200 gpm $10000  

Catch basin filters 1 every 2 acres $2000 50 catch basins 
PUMP  $50,000  
PIPING (Purple)    

to Tank (neighbor.) Concrete: 6” – 18”  (O&P) $15-$30 /LF $23 - 14000 ft 
to House (neighbor.) HDPE- 4” – 10” (O&P) $11-$27 / LF $19 - 14000 ft 

to Irrigation PVC: 2”-6”  (O&P) $2-$12 /  LF $8 - 60 ft /house 
Backflow prev. valve each $100-$200 $200 per house 
STENCILS Non-potable water  ----  
INSTALLATION 40% of material cost $470,000  

TOTAL  $1,650,000 
 

 

Note that there would also be on-going operation and maintenance costs for operation of both 
neighborhood and on-lot systems.   These costs would include electricity, filter maintenance, 
operator for the neighborhood system, on-going training for home operators or contract 
maintenance and other on-going costs (periodic replacements/repairs, etc.). 

ASSESSMENT OF HYDROLOGIC IMPACTS OF CISTERNS FOR NEIGHBORHOOD 
SCALE 

Four community-scale residential re-use scenarios were analyzed based upon the above 
description of the 100-acre residential catchment.  The four scenarios included: 
 

A. Storage sized for 0.8” storm event and water reuse for toilet flushing only, 
B. Storage sized for 0.8” storm event and water reuse for toilet flushing and outdoor uses, 
C. Storage sized for 1.6” storm event and water reuse for toilet flushing only, 
D. Storage sized for 1.6” storm event and water reuse for toilet flushing and outdoor uses, 

 
Each scenario was modeled over a long period to better understand the potential hydrology 
performance of runoff storage and re-use systems in Orange County, California.  Simplified 
representations were used for catchment runoff, cistern storage and re-use demands from toilet 
flushing and irrigation.   
 
The Laguna Beach rainfall gage was used as a representative rainfall record for large parts of 
Orange County.  The Laguna Beach gauging station is located in the City of Laguna Beach.  The 
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gauge elevation is 210 ft above mean sea level (AMSL).  Reuse demand inputs were generated 
from IRWD estimates of indoor demand and irrigation demand.  Results of this effort include the 
overall stormwater capture efficiency achieved in each scenario and the portion of residential 
demand that could be supplied by rainwater harvesting (RH). 

METHODOLOGY 

This section describes the methodology used to estimate system performance. 

Model Selection 

The EPA Stormwater Management Model (SWMM) Version 5.0 was used for continuous 
simulation analysis of the various facility configurations.  SWMM is a dynamic rainfall-runoff 
simulation model used for single event or continuous simulation of runoff from primarily urban 
areas. The model accounts for various hydrologic processes that combined to produce 
stormwater runoff from urban areas.  The model also contains a flexible set of hydraulic 
modeling capabilities used to route runoff and external inflows through the drainage system 
network of pipes, channels, storage/treatment units and diversion structures (USEPA, 2008). 
SWMM was selected because of its proven capabilities in simulation of urban hydrology and 
hydraulics, and its flexibility in representing the proposed systems.  Although in this case, 
SWMM was used with some simplifying assumptions, it could be used with in a more 
sophisticated modeling approach to account for such factors as irrigation demand based upon 
available evapotranspiration rates, etc. that would allow for a more accurate analysis of irrigation 
demand then conducted in this simplified analysis. 

Model Input Parameters 

Table 6 shows the input parameters used to represent the tributary area to the re-use facilities.  In 
addition, information from Tables 1 and 2 was used to characterize the attributes of each of the 
scenarios. 
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Table 6. Baseline SWMM Inputs - Hydrology 
Parameter Value Units Source/Rationale
Rainfall Laguna 2 NCDC 

record (1952-1993) 
in/hr Representative of rainfall pattern at project 

locations; long period of record; good 
resolution; minimal missing data  

Imperviousness 60 % Consistent with hypothetical scenarios 
described in memo. 

Slope 0.03 ft/ft Includes roofs, lawns, streets, and sidewalks.
Impervious 
Roughness 

0.01 - Literature1 (not sensitive to analysis) 

Pervious Roughness 0.1 - Literature1 (not sensitive to analysis) 
Impervious 
Depression Storage 

0.02 inches Literature1 (sensitive to analysis, selected 
conservatively) 

Pervious Depression 
Storage 

0.10 inches Literature1 (sensitive to analysis, selected 
conservatively) 

Ksat 0.15 
 

in/hr Literature1 (representative of B/C soils)  
(moderately sensitive to analysis 

IMD 0.25 in/in Literature1 (representative of B/C soils) 
(moderately sensitive to analysis, not highly 
variable) 

Suction Head 8 inches Literature1 (representative of B/C soils)
(not sensitive to analysis) 

% of Imp area w/o 
DS 

25%  - SWMM default
(moderately sensitive to analysis) 

Path Length 500 ft Typical of urban development 
 

Routing Imp and Perv routed 
directly to outlet 

- Conservative representation; in reality some 
imperviousness will be routed over pervious 
area, resulting in diminished volumes for small 
storm events 

Dry Weather Flow Assumed to be zero cfs Based on use of efficient irrigation methods
1 – Based on James and James, 2000.   

Hydrology Validation 

Average annual runoff coefficients recommended by the OC DAMP Table A-1 were compared 
to model results.  For 60% impervious areas, the DAMP Table 1 recommends a runoff 
coefficient of 0.60.  The SWMM model computed a long-term runoff coefficient of 0.58.  This is 
believed to be adequately close for the purposes of this analysis. 
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Facility Representation 

The storage and re-use systems were simulated as a simple underground storage feature (zero 
evapotranspiration) with multiple outlets to represent various types of re-use demand. The 
following assumptions were used: 

• Storage volume was simulated per the hypothetical scenarios described in the memo.  
The baseline design storm depth was 0.8 inches for calculating the size of the storage 
facility.  A scenario was also simulated that included twice as much storage (i.e. a 1.6 
inch design storm). 

• Toilet flushing was assumed to be the only indoor demand for harvested rainwater and 
was simulated as a constant use rate.  It is acknowledged that toilet flushing will exert a 
time-dependent demand, most notably on a daily patter, however average rates were 
deemed acceptable for the modeling effort given the time scale of facility drawdown 
being considered (greater than 5 days).   

• Irrigation demand was assumed constant within a single day, but to vary seasonally 
based on irrigation use data from IRWD’s website (Table 2).  The simulations did not 
account for reduced irrigation demands following wet periods that likely would 
significantly extend the storage drawdown times for irrigation use.  Therefore, this 
analysis likely over predicts the effectiveness of the system in reducing runoff when 
irrigation is included. 

 
Table 7:  Landscape irrigation rates by month for IRWD service area (IRWD) 

Month 
Gal/mo per 2000 sf of 

landscaping 
Gal/day per 2,000 sf of 

landscaping 
Mar  3000 100 
July  7500 250 
Sept  5300 177 
Dec  1900 63 

 

Irrigation demand was interpolated between the monthly averages from Table 2 to yield 
monthly average values.  The same yearly pattern of irrigation demand was assumed 
through the entire simulation period, though it is acknowledged that irrigation demand 
will vary by year (as well as following wet periods).  

• An overflow weir was simulated to represent the condition in which the cistern is full 
and additional runoff bypasses the facility. 

 
The simulation was run for 1952 through 1993 at 15-minute computational timesteps and one-
hour reporting steps.  Cumulative volumes were totaled and processed. 
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SUMMARY OF RESULTS 

Table 3 provides a summary of key inputs and results for 42 years of continuous simulation. 

Table 8: Key Inputs and Results 

Key Inputs and Results Units 

Scenario
A B C D

Toilet 
Flushing  

Only, 0.8" 
design 
storm

Toilet 
Flushing  + 
Irrigation, 
0.8" design 

storm

Toilet 
Flushing  

Only, 1.6" 
design storm 

Toilet Flushing  
+ Irrigation, 
1.6" design 

storm
Design Storm for Tank 
Volume inches 0.8 0.8 1.6 1.6 

Tank Volume cf | ac-ft | 
MG 

174,000 | 4.0 | 1.3 
 

348,000 | 8.0| 2.6 
 

Indoor Use Rate cfs | gpd 0.0428 | 27,700 

Avg Ann Outdoor Use 
Rate (varies by month) cfs | gpd - 0.195 | 

126,000 - 0.195 | 126,000 

Average Annual 
Drawdown Time days 47 8.5 94 17 

Average Stormwater % 
Capture and Reuse % 32% 55% 41% 68% 

Avg Annual Volume of 
Stormwater Reused 

MG | 
CCF 5.2 | 6,950 8.8 | 11,800 6.5 | 8,700 10.9 | 14,620 

 

DISCUSSION 

The modeling results illustrate several key concepts: 

• Capture efficiency increases with higher use rate and larger volumes.  Higher use rate 
serves to make more volume available for subsequent storms, while larger volume 
allows more water to be stored for use longer after the end of rainfall.   

• The amount of runoff captured on an average annual basis by a DAMP sized cistern and 
used is on the order of 30 to 55%, and is likely closer to the 30 to 40 percent range due 
to optimistic irrigation demand assumptions.  Therefore if no other treatment of runoff 
was provided, the system would leave about 60 to 70 percent of runoff untreated. 

• Doubling the tanks size increases the percent capture, but at much less of a rate then the 
same percentage increase in size of the storage volume (i.e. double the volume with 
about a 10 percentage point increase in percent capture). 
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• Although the single lot scenario was not modeled, due to the fact that it does not include 
streets, the percent capture of runoff from a neighborhood with on-lot systems would be 
less overall than the community scenario due to street runoff not being included. 
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APPENDIX – RAINWATER HARVESTING AND REUSE CODE ANALYSIS 
Prepared by Mark Grey, Director of Environmental Affairs Building Industry Association of 
Southern California 

 The purpose of this document is to identify the California building codes that may 
govern design, installation and operation of rainwater harvesting and reuse systems (RHR) in 
new and redevelopment projects.  This document may also aid in identifying relevant code 
sections for existing building retrofit to accept RHR.   

Regulatory Background 

 California building and public safety codes do not explicitly recognize RHR or provide 
definitions for “rainwater” or “stormwater” and instead address plumbing and mechanical system 
criteria and use of appropriately treated wastewater effluent to protect public health.  Plumbing 
and health and safety code adaptations to using treated wastewater effluent generally began in 
the early 1990s, with modifications made thereafter at various times.  Neither the Uniform 
Plumbing Code nor the International Plumbing Code addresses the use of RHR. 

 Three California Code of Regulations sections govern direct reuse of treated 
wastewater effluent:   

Title 24—Building Standards Code (plumbing code) 

Title 22—Social Security (recycled water quality standards) 

Title 17—Public Health (public water system cross-connection and backflow prevention) 

 Title 24 contains California building standards including the plumbing code (Chapter 
16).  Within Chapter 16, requirements for designing and installing dual-plumbed systems to 
accommodate treated wastewater effluent are found in Appendix J.  Interestingly, Appendix J 
has never been formally adopted within Title 24 by the California Building and Standards 
Commission (CBSC) and serves as a guidance document.  As of April 2009, the CBSC is 
considering incorporation of graywater recycling system installation standards into Appendix J.  
In any case, the mechanical design and installation of on-site (project level) or sub-regional or 
regional water treatment systems and their associated piping and pumping requirements would 
be governed under California plumbing code found in Title 24. 

 Title 22 contains the water quality standards for treated wastewater effluent used for 
dual plumbed systems within residential and commercial buildings and direct reuse of treated 
effluent for ground water recharge or for landscaping.  Recycled water used within buildings for 
toilet flushing and urinals, or for most landscaping applications must meet disinfected tertiary 
recycled water standards.  Less stringent disinfection standards are in place for other outdoor 
uses such as roadway landscaping.  There are multiple water treatment technologies capable of 
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meeting Title 22 requirements (CDPH, 2009).  Two general classes exist:  filtration and 
disinfection.  Filtration technologies generally include granular media, cloth media, or membrane 
systems.  Disinfection technologies include ultraviolet, pasteurization, or ozone/peroxide 
systems.  An important project level planning consideration arises when capture and storage 
projects intend to use storage facilities in excess of 100,000 gallons or piping systems greater 
than 16 inches in diameter.  Use of these large storage or conveyance systems triggers California 
Environmental Quality Act compliance. 

 Title 17 contains cross-connection and backflow prevention requirements where the 
treated wastewater effluent meeting Title 22 water quality standards is dual plumbed into potable 
water systems.  

Integration of rainfall harvesting and reuse systems into existing California code structure 

 Given that state codes do not explicitly recognize rainfall or stormwater which is 
collected from roof areas or other impervious surfaces and stored and/or treated for use, 
discretion in plumbing and treatment system component approval will likely reside at the county 
or city level or both through local codes and ordinances.  Few case studies are available for 
California, but available sources suggest multiple permits will be necessary from the local 
permitting authorities.  These permits are required for installation of piping and mechanical 
systems (such as treatment) within the building footprint and envelope and below ground around 
the perimeter of the building site.   

 From a code transfer standpoint, California plumbing code (Title 24, Chapter 16) and 
cross connection/backflow system design standards (Title 17, Chapter 5) appear to be directly 
transferrable to RHR.  Likewise, California Title 22, Division 4 Environmental Health standards 
would always apply to treated rainfall or stormwater serving dual plumbed systems (for toilet 
and urinal use within the building envelope).  Title 22 standards for irrigation use also appear to 
be generally applicable; uncertainty arises for small single family homes or other buildings 
where only roof runoff will be collected and used for landscape supply only.  Cross connection 
and backflow protection is always required whenever a recycled (presumably rainwater or 
stormwater) water source is integrated into the existing potable water system to meet indoor or 
outdoor demand.   

Case Studies and National Code Guidance Documents on Rainwater Harvesting 

City of San Francisco, California.  The City of San Francisco amended its plumbing code 
in 2005 to allow individual property owners to direct rainwater to alternative locations 
such as rain gardens, rain barrels, and cisterns.  Both landscaping and toilet flushing uses 
are allowed.  To install such a system, an applicant must obtain a plumbing permit and a 
building permit, and if the system will include pumps, be located on a roof, or will be 
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located underground, additional permits are necessary.  If the rainfall collection system is 
not connected to the existing plumbing system, then permits are not necessary.  

Oregon Building Codes Division.  Oregon Smart Guide:  Rainwater Harvesting.  The 
Oregon Building Codes Division allows collection of roof runoff only for rainfall 
harvesting.  A project applicant must obtain approval from the local authority having 
building code jurisdiction.  Systems must be designed according to Appendix M. 

Santa Fe County, New Mexico.  Rainwater Catchment System Ordinance.  This is a 
county ordinance that requires installation of rainwater catchment systems for all 
commercial and residential development from one to four dwellings.  Cisterns are 
required to be designed to capture 1.5 gallons per square foot of roof area.  Water 
collected must be directed to landscape irrigation. 

Texas Water Development Board.  Rainwater Harvesting Potential and Guidelines.  The 
Texas State Board of Plumbing Examiners governs plumbing regulations in Texas.  
According to the document, most communities in Texas follow either the Uniform 
Plumbing Code or International Plumbing Code.  Neither code structure addresses 
rainwater harvesting. 
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C ITY of LAGUNA NIGUEL CITY COUNCIL 
27801 La Paz Road - Laguna Niguel, California 92677 
Phone/949-362-4300 Fax/949-362-4340 

June 19, 2009 

John Robertus, Executive Officer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego CA 92123-4340 

RE: TENTATIVE ORDER NO. R9·2009·0002 - SOUTH ORANGE COUNTY 
NPDESPERMIT 

Dear Mr. Robertus: 

Joe Brown 

Gary G. Capata 

Paul G . Glaab 

Linda Lindholm 

Robert Ming 

Over the past several months, SDRWQCB Staff, South Orange County Copermittees and 
other stakeholders have been meeting to discuss potential revisions to the March 2009 
draft of Tentative Order No. R9-2009-0002. The City of Laguna Niguel has appreciated 
these opportunities to share perspectives and work toward resolution of certain issues. 

In the course of these workshop meetings, SDRWQCB Staff solicited comments and then 
distributed several sets of "draft updates" to various sections of the text for discussion. 
The Staff also committed to issuing a complete redlined track-edited draft incorporating 
proposed text adjustments to all interested parties by June 19. Unfortunately, June 19 
was also the specified deadline for submittal of written comments for purposes of the July 
1 hearing. 

While we appreciate the need for SDRWQCB Staff to have adequate time to prepare their 
response to comments, the June 19 deadline provides no opportunity for the Copermittees 
and other stakeholders to provide written comments on the complete final draft permit 
that will be presented to the Board. We cannot effectively comment today on something 
we were not to see until today (and haye not yet seen as of this writing on 3:30 p.m., 
Friday, June 19). 

Consequently, we would like to request that the written comment period not be closed at 
the end of the July 1 hearing, but instead be held open for another 10 days after the 
hearing - especially if additional errata are presented on July 1. Closing the comment 
period on July 10 would still allow the Staff a full month to respond prior to the 
scheduled adoption hearing on August 12. 

Thank you for your consideration of this request. 

Yours truly, 

~~A 
TimCasey 0 
City Manager 
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~ ORANGE COUNTY 

CCPublicWorks S/J.N ~·.., '-.. ;:· 

Our Community. Our Commitment. 

July 6, 2009 

By E-mail and U.S. Mail 

John Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

PI. -,I . 
.. !-. .·.~.--;.L.. 

co:. ~-so.· .J 

Subject: Tentative Order No. R9-2009-0002 NPDES No. CAS0108740 

Dear Mr. Robertus: 

Bryan Speegle, Director 

OC Watersheds 
2301 North Glassell Street 

Orange, CA 92865 

Telephone: (714) 955-0600 
Fax: (714) 955-0639 

At the July 2, 2009 public hearing, one of your board members requested clarification regarding the proposed 
Municipal Action Level (MAL) for nickel and the assertion made in the presentation by Richard Boon, County of 
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 -Presentation Slide). Mr. 
Boon was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr. 
Boon had used a Maximum Contaminant Level (MCL) rather than a Basin Plan objective and that the MAL was 
not more stringent than the Basin Plan 

The comparison of the proposed MAL for nickel (26/ug/1) with the Basin Plan objective for nickel was first 
presented in our comment letter of May 15 on the March 13, 2009, version of the Tentative Order. For the 
nickel objective, the Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes 
both acute and chronic objectives. Since the MAL appeared to be an instantaneous value, the comparison 
was made to the California Toxic Rule acute criterion. The published value (see Attachment 1 - p. 31712 
Federal Register I Vol. 65, No. 97 I Thursday, May 18, 2000 I Rules and Regulations) for this criterion, which 
assumes 100mg/l as CaC03 hardness, is 470ug/l. The MAL is therefore significantly more stringent than this 
Basin Plan objective. 

Constituent CTR Criterion - Maximum Proposed MAL 
Concentration 

Nickel 470ug/l 26ug/l 

It is requested that this clarification be provided to your Board ;members to eliminate any confusion on the 
response to the question. 

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670 
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John H. Robertus 
Page 2 of 2 

with any questions on this matter. 

Sincerely, 

Mary Anne orpanich 
Director, OC Watersheds Program 

Attachment 1 : Presentation Slide 
Attachment 2: p. 31712 Federal Regulations 

cc: City Permittees 
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Constituent MAL (ppb) Basin Plan 
(ppb) 

Nickel 26.34 469 

Waterbody 0/o>MAL 0/o>BP 

Aliso Creek 58.5 0 

Prima 100 2.1 
Deshecha 
Segunda 93.4 0 

1 . Deshecha 
~~ "~;-/ ;;y~~ ((${~~ ,~:~\~1\~:,~ib~"ttm 
g --~...:..~ \~,\. lP'fiO>~!Jf~JJ'Flil i . '\'.':.'~··:· ..... 
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31712 Federal Register/Val. 65, No. 97 /Thursday, May 18, 2000/Rules and Regulations 

A B c D 
Freshwater Saltwater Human Health 

(10 .. risk for carcinogens) 
For consumption of: 

#Compound CAS Criterton Criterion Criterion Crtterion Water& Organisms 
Number Maximum Continuous Maximum Continuous Organisms Only 

Cone.' Cone.' Cone.' Cone.' (J.<gil) (J.<g/L) 
81 82 C1 C2 01 02 

1. Antimony 7440360 14 a,s 4300 a,t 

2. Arsenic' 7440382 340 i,m,w 150 i,m,w 69i,m 36i,m 

3. Beryllium 7440417 n n 

4. Cadmium' 7440439 4.3 e,i,m,w,x 2.2e,i,m,w 42i,m 9.3i,m n n 

5a. Chromium (Ill) 16065831 550e,i,m,o 180 e,i,m,o n n 

5b. Chromium (VI)' 18540299 16i,m,w 11 i,m,w 1100 i,m 50i,m n n 

6.Copper' 7440508 13 e,i,m,w,x 9.0e,i,m,w 4.8i,m 3.1 i,m 1300 

7. Lead' 7439921 65e,i,m 2.5e,i,m 210 l,m 8.1 i,m n n 

8. Mercury' 7439976 [Reserved] [Reserved] [Reserved] [Reserved] 0.050 a 0.051 a 

9. Nickel' 7440020 470e,i,m,w 52e,i,m,w 74 i,m 8.2i,m 610 a 4600 a 

10. Selenium' 7782492 [Reserved] p 5.0 q 290i,m 71 i,m n n 

11. Silver' 7440224 3.4 e,i,m 1.9 i,m 

12. Thallium 7440280 1.7 a,s 6.3 a,t 

13. Zinc' 7440666 120 120e,i,m,w 90i,m 81 i,m 
e,i,m,w,x 
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MEMBER AGENCIES 

Carlsbad 
Municipal Waler District 

Cily of Del Mar 

Cily of Escondido 

Cily 01 Nalional Cily 

City of Oceanside 

Cily of Poway 

City 01 Son Diego 

Fallbrook 
Public Utilily Dislricl 

Helix Waler District 

Olivenhain 
Municipal Waler Districl 

Oloy Waler District 

Padre Dam 
Municipal Waler District 

Camp Pendleton 
Morine Corps Bose 

Rainbow 
Municipal Water Dislrict' 

Ramona 
Municipal Waler District 

Rincon del Diablo 
Municipal Waler Dislricl 

San Dieguito Waler Dislricl 

Sonia Fe Irrigation District 

Soulh Boy Irrigation District 

Vallecitos Water Dislricl 

Volley Conler 
Municipal WaleI' Dislrict 

Vista Irrigolion District 

Yulrno 
Municipal Waler District 

OTHER 
REPRESEI'-ITATIVE 

County of Son Diego 

San Diego County Wafer AuthorOtIy 
4677 Overland Avenue qJ> San Diego, California 92123-1233 
(858) 522-6600 FA)( (858) 522-6568 www.sdcwa.org 

June 19,2009 

Mr. Ben Neill 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 

SM·: Dlt:GO HEGIONAL 
WATER QU.6.L1TY 
COHTHOL BOARD 

ZOOq JUN I CJ P 2: 5b 

Subject: San Diego County Water Authority Comments on the San Diego Regional 
Water Quality Control Board ("Regional Board") Revised Tentative Order No. R9-
2009-0002, NPDES CASO 18740, Orange County Municipal Storm Water Permit 
Reissuance (Regional Board Code NWU:658018:bneill) 

. Dear Mr. Neill: 

The Water Authority supports comments provided to the Regional Water Quality 
Control Board by USMC Camp Pendleton, dated June 19, 2009, on the Orange 
County Municipal Storm Water Permit Reissuance Order No. R9-2009-0002. 
Although Camp Pendleton is a member of the Water Authority, they remain almost 
fully self-sufficient by virtue of their reliance on local groUndwater supplies from 
both the San Mateo and Santa Margarita groundwater basins. These local supplies· 
are critical for Camp Pendleton's long-term sustainability and help maintain the 
overall sustainability of the San Diego Region. 

The Water Authority supports the use of low impact development (LID) approaches 
to storm water management to the extent that the LID improves water quality and 
do~s not reduce water available to our member agencies that may use local 
groundwater basins. Stormwater capture also has the poteritial to augment local water 
supplies if it is properly managed by capturing peak flows that would otherwise be 
lost to the ocean. Focusing efforts on those stormwater activities that would increase 
local supplies would have mUltiple benefits and would be supported by the Water 
Authority. 

We are concerned with the approach proposed in the proposed Pennit that would 
require LID retrofits of existing properties in South Orange County. State Board 
policy encourages the use of LID and hydromodification to reduce hydro graph 
peaking and maintain water quality. In the past, the focus has been on using LID in 
new development in a manner that would maintain current flows. Retrofit of existing 
properties has the potential to alter the downstream flows in San Mateo Creek 
reducing the availability of water that is currently captured, recharged, and extracted 
in local water supply wells. This could potentially raise serious water rights issues. 
For each basin where LID is contemplated, the impact of such an action on the local 

A public agency providing a safe and reliable water supply to the San Diego region 

PRII"IlED ON RECYClED PAPER 
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Mr. Ben Neill 
San Diego Regional Water Quality Control Board 
June 19,2009 . 
Page 2 

water supply should be evaluated. Implemeritation of LID, as proposed in the Permit, 
should not be contemplated until a comprehensive evaluation and modeling of the 
groundwater basin is completed that would assess the overall impacts on water supply 
as a result of compliance with the Pennit requirements. 

We support the Camp Pendleton's recommendations that are designed to protect their 
local water supply and water rights. 

If you have any questions regarding this letter, please contact Toby Roy at (858) 522-
6743 

~erely, .' . 

h~ 1;;;1 t'r ,ten VI?b! ~0q-J 
Ken Weinberg 
Director of Water Resources 
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CLEAN WATER  NOW!  COALITION 
 P.O. Box 4711, Laguna Beach, CA 92652 - 949.280.2225 - www.cleanwaternow.com 
 
“The Clean Water Now! Coalition is dedicated to the protection, restoration and 
preservation of aquatic and riparian ecologies worldwide..”  

 

  

To: Staff and Board                                June 22, 2009 

    July 1, 2009  Hearing of SDRWQCB 

    Agenda Item # 8: NPDES Tentative R9-2009-0002 

 

Re:    Conflict Regarding Board NPDES Policies for End-of-Pipe 
Diversions of low-flow. Approval and funding of same 

SDRWQCB: 

       The CWN!C is extremely disturbed by the failure of the 
Board to explicitly prohibit or forbid such diversions, 
plus their endless implementation and funding.   

HISTORY: 

For almost a decade, the CWN!C has petitioned this Board to halt 
these diversions as they are antithetical to the very essence of 
the NPDES process----Tracking, removal or at minimum reduction 
of pollutants at the source.  

The SDRWQCB Executive Officer John Robertus explicitly stated in 
December of 2001 the State’s opposition to such diversions as 
“band-aids,” temporary means to achieve compliance with both AB 
411 and the NPDES Permit for South Orange County. CWN!C feels 
that diversions also circumvent the present goals of TMDLs and 
Basin Plan Objectives. 

Presently, the City of Laguna Beach (CLB) has nearly 20 such 
diversions online with more planned, all over the repeated 
opposition by CWN!C. Nearly 100% of the installations have been 
funded by State grants and other non-CLB revenue streams.  

The CLB actually boasts of this strategy and has encouraged 
other Permittees to pursue them as well. The Laguna Beach City 
Council re-iterated this proposal and support in suggesting 
amendments to the present MS4 Permit under consideration: 

At the June 2, 2009 Laguna Beach City Council Meeting, Mayor Pro Tem 
Pearson suggested that the San Diego Board be informed that: “We as a City 
encourage dry weather diversions…….that is end-of-pipe treatment.” 
Diversions have become the preferred, “go to strategy” for 
chronic violators wishing to circumvent the letter and spirit of 
the MS4 Permit goals and objectives. Why bother to enforce when 
you can divert, the gross funds necessary provided by outside 
agencies, get tacit approval by the SDRWQCB? 
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More disturbing is the fact that Mayor Pro-Tem Pearson served on 
the SDRWQCB for several years recently, so one would assume she 
should know better, should have a more profound understanding of 
State MS4 regulations and policies.  

This leads other diversion proponents to believe that this 
strategy is a desirable, acceptable palliative. No actual cure, 
no improvement, just avoidance of pollutant loading occurs.  

On Page 8 of the new NPDES (Development Planning) below a #6 
should be added: Diversions Impair Ocean Outfall Discharges 

b. Controlling urban runoff pollution by using a combination of onsite source control  
and site design BMPs augmented with treatment control BMPs before the runoff  
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe  
BMPs (such as diversion to the sanitary sewer) are typically ineffective during  
significant storm events.  Whereas, onsite source control BMPs can be applied  
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of  
capturing and treating the wide range of pollutants which can be generated on a  
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as  
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe  
BMPs do not protect the quality or beneficial uses of receiving waters between  
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in  
the effort to educate the public regarding sources of pollution and their prevention.  
 
It has become obvious that there has been NO attempt by the 
Board to halt these diversion activities. Worse, the Board has 
the power to deny or prohibit the local JPA, South Orange County 
Wastewater Authority (SOCWA) via its NPDES Ocean Outfall Pipe 
Discharges (off Dana Point and Aliso Creek Beaches) such diverted 
surface flows. The Board’s silence is tacit approval. 
 
The CLB sends almost .4 mgd, is legally allowed by SOCWA to send 
50,000 gd per diversion. This equals potentially 1 mgd, and 
CWN!C has been able to confirm that the Coastal Treatment Plant 
(CTP) only processes about 3.5 mgd total of wastewater.  
 
Co-mingled with the Aliso Creek Ocean Outfall Pipe (ACOOP) is 
the recently approved .66 mgd diversion of briny waste from the 
Irvine Ranch Water District of the former MCAS El Toro 
contaminated aquifer cleanup. This has been projected to require 
as much as 20 years or more for remediation, and IRWD has 
admitted at Rehab Hearings that minor, “acceptable” traces of 
TCE and perchlorate are in the wastewater. 
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Adding insult to injury will be the .3 mgd of briny waste from 
the proposed South Coast Water District diversion of Aliso 
Creek, presently pending due to Cal Water Rights procurement. 
 
The County of Orange, in its strategies, has included an Urban 
Runoff Treatment Plant with a capacity of approximately 6.5 mgd 
that will reduce bacteria and TDS in the Aliso Creek Estuary. 
Briny waste going into the ACOOP is projected to be 1-2 mgd. 
 
CWN!C has NOT been able to ascertain exact numbers of such 
diversions or exact quantities/volumes of briny waste from 
Advanced Waste Treatment infrastructure at the Regional Plant 
(LNRP) in Laguna Niguel, volumes of which are included in the 
ACOOP discharge.  
 
At the CTP, 1 mgd = Approx. 25% of the total emptied by the 
facility into the ACOOP. As the NPDES for the ACOOP isn’t 
scheduled for renewal for several years it impinges upon the 
Board to stop giving tacit approval to these increased volumes 
NOW. It should be noted that by the time bio-assessment of long-
term adverse impacts at the outfalls have taken place, “dead 
zones” may have occurred and be irreversible.  Toxic bio-
magnification will have already taken its toll. 
 
As the staff well knows, and the Board should, urban runoff 
contaminants are NOT reduced or removed by these plants UNLESS 
given AWT (tertiary) cleansing targeted or specifically designed 
for the pollutants of concern.   
 
CONCLUSION: 
Board and staff need to address the blatant disparity between 
policy and implementation. It is ludicrous that MS4 Permittees 
are allowed to solicit and receive state or federal funds in 
contradiction to the very goals of the NPDES process. Funding 
violators to circumvent compliance makes no sense. 
 
Setting lofty goals while allowing Permittees to siphon funds 
more appropriate for legitimate mitigations, pilot/demos, BMPs, 
BETs, BCTs and BATs, etc. needs to be brought to the forefront. 
 
Chronic violators who initially agreed that diversions were 
temporary have now PERMANENTLY included the infrastructure to 
accomplish their purpose of compliance WITHOUT source reduction,  
WITHOUT enforcement. While they claim both are too expensive the 
State and other agencies continue to fund the diversions, the 
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Permittees continue to supplement these funds for the O & M 
costs. Who in their right mind believes that the Permittees will 
EVER dismantle these diversions? They are now widely integrated, 
insinuated into the MS4 systems themselves and lead agency 
strategy thinking---The Permittees will claim Economic 
Unfeasibility or Technological Impossibility if asked to remove 
or return them to historical configurations. 
 
Allowing these runoff diversions to be added to the South County 
outfalls only moves the problem, in fact creates toxic bundles 
discharged into critically sensitive marine habitats. In the 
case of both the San Juan and Aliso, these creek mouths are 
acknowledged corridors for the endangered species and ESU 
Southern Steelhead (O. mykiss). The outfalls are becoming 
DOMINATED by CTRs and Prop. 65 chemicals.  
 
It is time for the SDRWQCB to drag SOCWA and its members into 
the 21st Century by mandating a 5 year phase-in of 100% Advanced 
Waste Treatment (tertiary) at ALL of its facilities in South OC. 
 
NPDES compliance will never take place if the Board does not 
take a stronger oppositional position. If it will not, then 
perhaps we should just suspend the entire process, abandon MS4 
Permits as they will never drive CWA or Porter-Cologne 
compliance. Permittees will continue to find ways or fiscal 
means to avoid source tracking, reduction and prevention. 
 
Respectfully submitted,  
 
Roger von Bütow      Founder & Executive Director 
Home Office: (949) 715.1912  (Voicemail AFTER 6 rings) 
Friends of the Aliso Creek Steelhead: www.alisocreeksteelhead.org 
A Proud Communities Affiliate for KEEP CALIFORNIA 
BEAUTIFUL: www.keepcaliforniabeautiful.org   
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F I R E PREVENTION SERVICES 
1470 N. BRIGHTON ST. 
LA HABRA, CA 90631 
PHONE: (562) 697-9740 
FAX: (562) 266-1303 

CONTR. LIC. C-16-638586 

c: 

mm j ^ i 5 A I : ; 5 0 

Michael P. McCann July 13,2009 
Assistant Executive Director 
Califomia Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 

Dear Mr. McCann: 

I want to thank you for your help in bringing to the attention ofthe San Diego Regional 
Water Quality Control Board the need to address the issue of contaminated fire sprinkler 
discharge. 

The Board's recommendation to require co-permittes to mandate fire sprinkler 
maintenance activities as illicit discharges speaks loudly about the need to begin 
regulating a number of sources of pollutants that for the most part drain to ground 
surfaces and storm drains. We can no longer ignore these sources of pollutants, especially 
since we now have the capacity to clean discharge at the source or transport it to cleaning 
centers. Through filtering and cleaning, we can recycle and reuse waste water, an 
important point to be considered in our current time of water shortages and reduced water 
allowances. 

Your board has set an example that I believe will be difficult for the other regional boards 
not to follow. Again, thank you for your assistance, and I look forward to seeing the new 
language to be added to regional water quality law. 

.oBefrMui^aiW Sanchez 
Fir^rotection Engineering Contractor 
Fire Prevention Services 

cc: Califomia Division of Water Quality 
Darren Polhemus, Division Chief 
Jonathan Bishop, Chief Deputy Director 
Liz Haven, Assistant Deputy Director 
Bruce Fujimoto, Storm Water Section Manager 

^ j x g r ^ j t j & * ' ^ i-M 
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Ben Neill - Comments Tentative Order No. R9-2009-0002 

  
I am the Member at Large on the Casa Loma Homeowners' Association Board of Directors.  In fact, my building is 
practically next to Oso Creek as the creek heads to the golf course.  I have read R9-2009-0002 and have the 
following comments on it.  I like the report.  It seems well written and took along time and lots ohf research to put 
together.  The parts in it for retrofitting properties like Casa Loma is very good.  And making the water quality 
conhtrol enhancements in such a way as to complement and not destroy natugral features that can be part of 
water quality control is a greatplus.  The natural features of the land should be preserved and this Order does 
that.  Storm water should be treated at its source to the greatest extent possible before heading to the storm drain 
system, and this Order calls for that.  Also, we are working with two water districts to have a union supply line for 
recycled water go by our complex so we can use recycled water for the landscape; and I saw a small part in the 
report looking to see if storm water runoff could not be integrated with recycled water to the fullest extent possible 
which is another good thing.  The way it is in the Order, the Pollutent Crediht System seems good.  And I am 
happy that the Order recommends against pouring more concrete onto steam and river banks buts calls for 
restoration to natural conditions to the greatest extent possible.  There is a part of the Oso Creek Trail on the 
Pacific Hills side between the Marguerite Parkway and La Paz Road trail entrances where old sections of curb, 
old brick chimnies, and old pieces of tennis courts with the paint still on them have been dumped along the creek 
bank.  Those things really stand out from the natural features.  There are also two large storm drain openings that 
empty into Oso Creek on either side of the La Paz Road overpass bridge and sometimes there are plastic bottles, 
tin cans, plastic wrapping at the mouths of these storm drains and plastic cups and bottles floating down in the 
creek that probably came in through the storm drains because they are not too far from the drains.  Finally, if I 
was giving a grade to this report, I would give it between an A and Aplus.  It should be implemented.  Thank you 
and best wishes, Michael E. Bailey, 25801 Marguerite Parkway, No. 103, Mission Viejo, CA 92692. 

From:    "michael bailey" <michaelebailey@cox.net>
To:    <bneill@waterboards.ca.gov>
Date:    8/16/09 5:42 PM
Subject:   Comments Tentative Order No. R9-2009-0002

Page 1 of 1

9/10/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A8844F5Region9...
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(9/14/2009) Ben Neill - NPDES MS4 Comments Page 1

From: "Jim Fitzpatrick" <prontowash@msn.com>
To: "'James Smith'" <jsmith@waterboards.ca.gov>, "'Ben Neill'" <BNeill@water...
CC: <richard.boon@rdmd.ocgov.com>, "'Jim Fitzpatrick'" <prontowash@msn.com>
Date: 8/20/2009 1:45 PM
Subject: NPDES MS4 Comments
Attachments: IC24 Wastewater Disposal (2).pdf; 2009 FedWay Car Washwater Monitoring Stud

y.pdf; Car Wash Run Off Effluent Impact Study - Pudget Sound.pdf; IC24 Wast
ewater Disposal (2).pdf; 2009 FedWay Car Washwater Monitoring Study.pdf; Ca
r Wash Run Off Effluent Impact Study - Pudget Sound.pdf

Hello, hope all is well.  I wanted to share some feedback on the NPDES MS4
Permits for both Region 9 for South Orange County and Region 8 for North
Orange County.  I will make separate comments to Region 8 for San Bernardino
and Riverside Counties.

 

Every City in an attempt to engage in a discussion about developing BMP's
directs me to the County of Orange.  The County of Orange has not accepted
my requests to meet to discuss BMP development for the Mobile Car Wash and
Detailing industry.

 

BMP's for NPDES MS4 Permit Region 8 North Orange County

 

I contact the City of Anaheim, received the same direction to contact the
County, and received the attached BMP developed as a result of the adoption
of the new NPDES MS4 Permit.  It appears that my concerns shared in
testimony and comments are valid.  I have requested the Permit be
prescriptive so that BMP's would be consistent with the spirit and intent of
the Permit writers.  The BMP has lumped all Mobile Businesses together and I
believe that there are special practices associated with Wash &  Detailing a
car that are not addressed.

 

My primary focus of concern is and has been pollution, not the waste water.
Focus on pollution, you solve any and all issues with waste water.  This BMP
mentions pollution in the beginning, but all other language and Practice
recommendations focus on the waste water.  This water can be controlled and
prohibited from entering the Storm Drain. However, the BMPs do not address
the pollution left behind which are picked up in Storm Water Runoff as Non
Point Source Pollution.  

 

See Attached BMP

 

Region 8 North Orange County

         What do I or we do?  Are we to live with these BMP's for the next
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5 + years?

         Can you please help me to get a meeting with the County of Orange?

 

Region 9 South Orange County

         You are finalizing your permit

         Do you see why I come to very meeting to champion a more
prescriptive approach and specifying the standards you expect?  You set
standards on LID at the 85th percentile, so I know it is possible

         With no action, even though you have the word pollution
specifically inserted into the relevant section on Mobile businesses . there
is valid concern that the County will not alter the BMP's. 

         There is sufficient evidence that eh Cities will take their
direction from the Primary Permitee, the County of Orange.

         What can we, you or I do?

         Can you please help me to get a meeting with the County of Orange?

 

Studies that confirm runoff form car washes kill fish

 

I hope you will not receive and file, or as one Senior Scientist put it " we
are building a body of knowledge".  Sounds more like a politician than a
scientist.

 

Attached is an older study (Pudget Sound), shared before.

 

Also attached is a new one (FedWay), again from the state of Washington, who
is leading the way on this topic, and not the state of California.

 

Why discuss Irrigation, and not address Home Car Washing.  There are
reasonable Practices one can do at home to conserve water and control run
off.

 

Will you act?
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Thank you for your time and consideration,

 

Jim Fitzpatrick

949.257.8448
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MINIMUM BEST MANAGEMENT PRACTICES
Pollution Prevention/Good Housekeeping
• Dispose of or wastewater according to the 

instructions below.  No wastewater shall be 
disposed of into the storm drain system.

Training
• Train employees on these BMPs, storm water 

discharge prohibitions, and wastewater discharge 
requirements.

• Provide on-going employee training in pollution 
prevention.

IC24. DISPOSAL OF WASTEWATER GENERATED BY MOBILE BUSINESSES & OUTDOOR 
ACTIVITIES

Best Management Practices (BMPs)

A BMP is a technique, measure or structural control that is 
used for a given set of conditions to improve the quality of 
the stormwater runoff in a cost effective manner.1  The 
minimum required BMPs for this activity are outlined in the 
box to the right.  Implementation of pollution 
prevention/good housekeeping measures may reduce or 
eliminate the need to implement other more costly or 
complicated procedures.  Proper employee training is key 
to the success of BMP implementation.
 
The BMPs outlined in this fact sheet target the following 
pollutants:

Targeted Constituents
Sediment x
Nutrients x
Floatable Materials x
Metals x
Bacteria x
Oil & Grease x
Toxic Organic x
Pesticides x
Oxygen Demanding x

Purpose of this BMP:

Orange County cities and the County of  Orange are mandated under  NPDES Permits issued by the California 
Regional Water Quality Control Boards to prohibit the discharge of pollutants and non-storm water runoff into the 
storm drain system.  Therefore, untreated wastewater (including wastewater from mobile detailing, pressure washing, 
steam cleaning, carpet cleaning, or similar activities) shall not be discharged to the storm drain system.  

In an effort to help businesses comply with the NPDES Permit, the cities of Orange County, County of Orange, South 
Orange County Wastewater  Authority,  Orange County  Sanitation  District,  and Irvine  Ranch Water  District  have 
developed the following best management practices (BMPs) for the proper disposal of wastewater generated by 
mobile business operations and outdoor activities.  

If you have specific questions regarding any of the BMPs herein, please call your local sewering agency.  

1. General Best Management Practices (BMPs) and Preparation of Work Area  

What should I do prior to conducting a job?

The BMPs presented below are intended to help you avoid violating local and state regulations by preventing your 
wastewater from entering the storm drain system. The following BMPs must be followed by all mobile businesses that 
generate wastewater, regardless of the type of surface to be cleaned or cleaning operation to be performed:

1 EPA " Preliminary Data Summary of Urban Stormwater Best Management Practices”
IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities

1
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• Evaluate the chemicals and compounds used for cleaning and reduce or eliminate the use of those that contain 
solvents, heavy metals, high levels of phosphates, or very high/very low pH exceeding the applicable sanitation 
or sewering agency requirements.

• Walk through the area where the cleaning will occur prior to the start of the job and identify all area drains, yard 
drains, and catch basins where wastewater could potentially enter the storm drain system.

• Block/seal off identified drains or catch basins using sand bags, plugs, rubber mats, or temporary berms.  

• Collect all trash and debris from the project area and place them in a trash bin for disposal.

• Sweep all surface areas prior to cleaning to minimize the amount of suspended solids, soil, and grit in 
wastewater.

• Identify the wastewater disposal option that will be used.  Whether you are discharging to landscaping or the 
sanitary sewer, it is necessary that you meet all the requirements identified below. 

• Conduct mobile washing in accordance with all operating instructions provided by the equipment supplier. 
Maintain equipment in good working order and routinely check and test all safety features.

What methods can be used to collect wastewater at a site?

There is no specific containment method that must be used for wastewater collection/diversion. However, the system 
must be adequately designed so that the wastewater does not flow into an on-site or off-site storm drain inlet.  All 
mobile businesses should use one of the following methods, regardless of the surface to be cleaned or the type of 
cleaning operation to be performed:

• Portable containment areas can be made from waterproof tarps, heavy-duty plastic, or rubber matting equipped 
with berms to prevent wastewater from running into storm drain inlets or off-site. Materials that have been used 
for berms include sand bags or water-filled tubing. Whatever containment material is used, it must seal tightly to 
the ground so that none of the wastewater can pass under or over the berms. 

• When power washing smaller pieces of equipment, containment devices to use may include portable vinyl 
swimming pools, plastic 55-gallon drums on casters, and flat metal or plastic containment pads. 

• Depending on the volume of wastewater generated, it may be necessary to use a pump system, which may 
range in size from a wet-dry vacuum to a sump pump. A natural basin from which to pump can also be set up by 
establishing a slightly sloped containment area.

• Stationary or more permanent containment areas can be constructed with cement. Berms and pump systems 
may be used to contain wastewater and divert it to a holding tank.

• Commercial wastewater collection systems are also available for power washing. These systems can range from 
portable wash pits to self-contained water recycling systems. A list of companies selling this type of equipment 
can usually be found in the telephone book under “Pressure Washing Services and Equipment”.

• Storm drain inlet covers can be made of an impermeable barrier such as a heavy-duty vinyl or plastic secured in 
place with materials such as concrete blocks, gravel bags, or sand bags. Storm drain inlet covers may also be 
available though commercial vendors.

Note:  Blocking storm drain catch basin inlets in the public right-of-way (i.e. public street, or other publicly owned 
facility)  is prohibited as a method of containment, unless expressly permitted by the municipality typically through an 

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
2
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encroachment permit process.  Wastewater should be contained on-site prior to entering the public right-of-way. 
Contact the local municipality for more information.  

2. Wastewater Disposal Options  

How can I dispose of my wastewater?

Wastewater generated by mobile businesses is not allowed in the storm drain or street. However, the wastewater 
may be discharged to landscaping or the sanitary sewer, or it may be picked up and disposed of by a waste hauler. 
Please note that laboratory analysis may be required to establish the proper disposal method. 

Choose one of the three wastewater disposal options listed below based upon the following conditions:

Option 1: Discharge Wastewater to a Landscaped Area

The wastewater must meet the following requirements if discharging to landscaping:

• The pH must be between 6.5 and 8.5. This can be checked quickly and easily through the use of pH paper 
test strips.

• The wastewater should not contain:

o Toxic materials.
o Degreasers.
o
o Pollutants that may create a fire or explosion hazard (e.g., gasoline, diesel).
o
o Solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.
o
o Petroleum oil, or other products of mineral oil origin.
o
o Paint.

• In addition, wastewater from cleaning food-related vehicles or areas, vehicle exteriors or engines, and 
buildings with lead- or mercury-based paint should not be discharged to landscaping.

• Filter the wastewater if it contains debris, fibers, or other suspended solids.

• Ensure that the wastewater is fully contained within the landscaped area and will fully infiltrate into the 
ground prior to leaving the job site. 

Option 2: Discharge Wastewater to the Sanitary Sewer

The wastewater must comply with the following conditions if disposed of into the sanitary sewer system:

• The wastewater temperature must be less than 140°F (60°C).

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
3
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• The pH must be between 6.0 and 12.0. This can be checked quickly and easily through the use of pH paper 
test strips. Adjust the wastewater to a pH that is between 6.0 and 12.0. Dilution is not an effective or 
acceptable pretreatment.

• The wastewater quality must comply with the local sanitary sewer district’s discharge limits and 
requirements.  The wastewater should not contain:

o Pollutants that may create a fire or explosion hazard (e.g., gasoline, diesel).
o Solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.
o Petroleum oil, non-biodegradable cutting oil, or other products of mineral oil origin.
o Oil based paint.

• No wastewater shall be discharged into any publicly owned sewer manholes without the sewer agency’s 
express authorization. 

• Filter the wastewater if it contains debris, fibers, or other suspended solids.

• If chemicals (e.g., solvents or acids) are used during the cleaning process, additional precautions may be 
needed. Contact your local sanitation district to learn if wastewater containing these chemicals requires 
pretreatment before discharge to the sanitary sewer or if it needs to be treated as hazardous waste.

• Ensure that the wastewater is released at a flow rate and/or concentration, which will not cause problems, 
pass through, or interference with the sewerage facilities. 

• Utilize an approved discharge point such as:

o Privately owned cleanout (or sink, toilet or floor drain), oil/water separator, or below ground clarifier 
at the client’s property where the wash water is generated;

o
o Privately owned industrial sewer connection at the client’s property where the wash water is 

generated;
o
o Waste hauler station at sanitary sewer facility; and
o
o Any other disposal points approved by the sanitary sewer facility.

• Maintain a logbook of all discharges.

Option 3:  Dispose of Wastewater Using a Professional Hazardous Waste Hauler

Wastewater that can be characterized in any of the following ways must be disposed of using a hazardous 
waste hauler:

• Is corrosive (as indicated by a pH value of less than 5.5) or caustic (as indicated by a pH value of greater 
than 10.0).

• Contains a pollutant that may create a fire or explosion hazard (e.g., gasoline, diesel fuel).

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
4
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• Contains solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.

• Contains petroleum oil, non-biodegradable cutting oil, or other products of mineral oil origin.

• Contains other potential hazardous wastes.  Examples of other potential hazardous wastes include:

o Wastewater generated from power washing old paint off a building. Paint chips need to be 
collected, evaluated, and disposed of properly. Paint chips cannot be left on the ground at the job 
site. Old paint stripped off commercial buildings may contain metals (e.g., lead, chromium, 
cadmium, and mercury), causing it to be a regulated hazardous waste.

o Wastewater used in conjunction with certain solvents and degreasing agents, which may cause the 
wastewater to be classified as a listed or characteristic hazardous waste.

You must comply with the following conditions if a hazardous waste hauler is used:

• Ensure that  the waste hauler is  certified by the appropriate sanitary  sewering agency and the Orange 
County Health Care Agency, is Hazardous Waste DOT certified, and is complying with applicable discharge 
regulations,  which  may  include  obtaining  necessary  permits  and  conducting  water  quality  monitoring 
requirements.  Please contact the Orange County Health Care Agency and/or your local fire department for 
specific requirements.

•

• Identify the wastes involved and determine if a hazardous waste has been generated. 

• Maintain a logbook of all discharges and hazardous waste manifests, if applicable.

For additional information contact:

County of Orange Stormwater Program
Resources & Development Management Department
Watershed & Coastal Resources Division
(714) 567-6363
Or Visit:
www.ocwatersheds.com

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
5
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ABSTRACT 

 
 

To better understand the nature of urban stormwater discharges to the City of Federal Way 
Municipal Separate Storm Sewer System (MS4), the Water Quality section of the Surface Water 
Management (SWM) Division of Public Works embarked on a small study to illustrate the links 
between car washing, stormwater, local surface waters, and Puget Sound. Findings from the 
study will be presented to the public as part of our on-going stormwater pollution prevention 
education campaign targeting residential activities. 
 
The findings presented herein show that most wash water from residential car washing is a 
source of stormwater pollution. It also demonstrates that any single uncontrolled residential car 
wash activity might be inconsequential with respect to its contribution to the pollutant load being 
delivered to the MS4, however, when extrapolated over the entire City of Federal Way for a year, 
the pollutant loading becomes significant. 
 
The following are several of the crucial pollutants detected and the calculated annual pollutant 
loading to the City’s MS4:  
 

• Petroleum hydrocarbon waste: gasoline, diesel, and motor oil (estimated 190 gallons of 
annual mass loading). 

 
• Nutrients: phosphorous and nitrogen (estimated 400 pounds of annual mass loading). 

 
• Ammonia (estimated 60 pounds of annual mass loading). 

 
• Surfactants (estimated 2,200  pounds of annual mass loading 

 
• Solids (estimated 30,000 pounds of annual mass loading). 

 
The results of this study support the findings of the Puget Sound Partnership 2008 Action 
Agenda declaring that pollution-related water quality problems in the freshwaters and marine 
waters of Puget Sound include excess nutrients and contamination by toxic chemicals draining 
from urban areas. The Action Agenda also points out that pollution entering Puget Sound’s 
rivers, lakes, and marine waters does so through a variety of pathways, and that surface water 
runoff appears to be the primary transportation route, with the most concentrated loads coming 
from developed lands. 
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1.0  INTRODUCTION 

 
Stormwater generated in Federal Way drains into Puget Sound. Fed by seasonal freshwater from 
the Olympic and Cascade Mountain watersheds, Puget Sound is a ninety-mile long saltwater 
estuary in rapidly growing Western Washington.  This water body provides recreation for people, 
and is home to a diverse, but endangered, ecosystem.  
 
In 2007 the Washington State Legislature created the Puget Sound Partnership (PSP), an effort 
undertaken to implement a strategic and bold plan to restore the health of this regionally 
important waterbody by 2020. Released at the end of 2008, the PSP issued an Action Agenda 
that spells out measurable goals for Puget Sound’s recovery by demonstrating the complex 
connections between the land and water. With a good deal of alarm, the PSP emphasizes, in no 
uncertain terms, that urban stormwater runoff poses a major threat to Puget Sound’s ecosystem. 
 
Often society has been slow to recognize the link between individual behaviors and practices, 
and the detrimental impacts that they may have on our natural aquatic resources. One of these 
practices, residential car washing, may give rise to surface water quality impacts that can be felt 
well beyond the front yards and driveways of the communities where it occurs. 
 
In some instances, car washing is carried out on lawns, in sideyards, or on graveled areas, which 
all allow for the infiltration of the wash water. However, in most cases, it is performed on 
impervious surfaces – that is, driveways or streets – where the washwater drains directly into the 
Municipal Separate Storm Sewer System (MS4).  
 
To better understand the nature of urban stormwater discharges to the City of Federal Way 
Municipal Separate Storm Sewer System (MS4), the Water Quality section of the Surface Water 
Management (SWM) Division of Public Works embarked on a small study to illustrate the links 
between car washing, stormwater, local surface waters, and Puget Sound. 
 
 

1.1 Regulatory Background 

 
In 1999, the Environmental Protection Agency (EPA) issued the National Pollutant Discharge 
Elimination System (NPDES) stormwater Phase II program regulations (40 CFR Part 122). The 
ruling was a Federal mandate established to address discharges from small MS4s in an effort to 
reduce sources of stormwater pollution that impact the water quality of our natural water bodies.   
 
EPA’s primary role in the NPDES program was to develop the overall regulatory framework.  
Under the ruling, authorized states (including Washington) were permitted to tailor their 
stormwater discharge control programs so that water quality needs and objectives could be 
addressed through a fine-tuning and adjustment of the regulatory process at a state level.  In early 
2007, the State of Washington Department of Ecology (DOE) issued the Western Washington 
Phase II Municipal Stormwater Permit. Over 100 jurisdictions are subjected to this permit, 
including Federal Way. 
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The Phase II rule requires that all affected municipalities implement a series of individualized 
programs designed to control non-stormwater discharges, including both a public education track 
and procedures to detect and eliminate stormwater pollutants (illicit discharges). With some 
exceptions, the EPA defines an illicit discharge as “any discharge to an MS4 that is not 
composed entirely of stormwater”.   
 
Phase II jurisdictions are to “effectively prohibit through ordinance, or other regulatory 
mechanism, illicit discharges into the MS4, and implement appropriate enforcement actions as 
needed”. The Western Washington Phase II Municipal Stormwater permit requires Federal Way 
to develop a regulatory mechanism that effectively prohibits non-stormwater, illegal discharges, 
and/or dumping into the MS4 to the maximum extent allowable under State and Federal law. An 
ordinance accomplishing this will go into effect for the City of Federal Way on August 16, 2009. 
 
By definition, residential car washwater is a non-stormwater discharge, however, the EPA ruling 
sets it and other types of non-stormwater discharges (including water line flushing, landscape 
irrigation, de-chlorinated swimming pool discharges, etc.) apart. These discharges would only 
need to be included in the scope of an illicit discharge detection and elimination (IDDE) program 
if they were identified as significant contributors of pollutants to the MS4. In these cases, 
specific stormwater controls would need to be implemented.  If deemed to be ineffective, an 
affected municipality would have the authority to prohibit the discharge completely. 
 

1.2 Recent Permit Clarifications 

In September of 2008, the Department of Ecology began recommending that permitted 
municipalities implement a public education approach when attempting to obtain compliance 
with residential car wash discharges. These recommendations were included in a number of 
DOE-issued correspondences, including news releases, a fact sheet, and a guidance document to 
cities and counties clarifying the recommended response actions. DOE recommendations include 
a learning phase period to allow for behavior change, letting each permitted entity to decide 
which group of actions would be effective enough to eliminate “significant” prohibited 
discharges (Howard, 2009).  
 
 

2.0  STUDY DESIGN 

 
Attempting to sample and quantify stormwater contaminants generated by common residential 
activities can be difficult. These elusive constituents, many of which are which are invisible to 
the naked eye, include bacterial loadings produced by poor pet waste management practices, 
fertilizers, herbicides and or pesticides dissolved in surface runoff from lawns. Depending on the 
frequency and volume of stormwater flows, concentrations of these pollutants can be highly 
variable. These type of contaminant loadings are classified as non-point discharges. 
 
Conversely, car washwater streaming into neighborhood stormwater structures presents a more 
simplified sampling opportunity. It offers a much easier target to examine: the flow stream is 
often foamy and visible; it can be readily captured as it drops into a catch basin; the 
concentration of contaminants is relatively consistent; the discharges occur predictably (on nice 
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days); and the transport of pollutants generated by the activity is not dependant upon fluctuating 
stormwater runoff. Accordingly, discrete flows of residential car washwater are point source 
discharges to the MS4.  
 
Sampling multiple individual driveway or street locations around the city in an effort to examine 
the issue for this study was found to be difficult with respect to timing, coordination, and 
potentially uneasy interactions with the public. Therefore, washwater grab samples were instead 
collected at five distinct weekend car wash fund raising events (see Section 4.1), which was 
considered to be representative of pollutants typically generated by individual car washing 
activities (See Section 4.2). 
 

3.0  GOALS AND OBJECTIVES 

 
The following were the goals and objectives of the Federal Way Residential Car Washwater 
Monitoring Study: 
 

• Collect and analyze representative residential car washwater samples in accordance with 
procedures outlined in Standard Methods for the Examination of Water and Wastewater, 
20th Edition.  

• Estimate the annual mass loading of select individual pollutants to the MS4. 
 

4.0  VEHICLE WASHWATER TESTING METHODS 

4.1 Location of Sampling 

The study utilized car washwater from five distinct weekend fund raising functions in the City of 
Federal Way during the summers of 2007 and 2008. The events were typical, and included 
groups washing cars and trucks for donations at settings such as commercial business locations 
and church parking lots. No significant precipitation events occurred before or during any event. 
 
Due to the large number of vehicles washed, and the volume of washwater generated, event 
organizers were required to install a car wash kit to divert the flow away from the stormwater 
system.   The kit, supplied by the City at no cost, includes power cords, hoses, a small 
submersible pump, and a plastic insert which fits into catch basin structures that receive the 
soapy flow.  
 
By means of this set-up (Figure 1), discrete grab samples of the washwater were easily retrieved 
from the car wash kit discharge hose during the mid-point of each scheduled event. All water 
flowing across the pavement in the car washing area was collected within the catch basin insert.  
Collected washwater was delivered as effluent through a hose to either a sanitary clean out, 
sanitary sewer manhole, or pervious area at the site.   
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4.2 List of Parameters 

It is known that washwater generated from car washing may contain many types of contaminants 
including high amounts of petroleum hydrocarbons, heavy metals and nutrients. In addition, data 
provided by the International Carwash Association (ICA) representing wastewater discharged to 
publicly owned treatment works from various commercial facilities indicates a similar inventory 
of pollutants generated by car washing activity (ICA, 2002). 
 
Based upon this information, a list of constituents to be analyzed for was developed. The 
constituents tested are shown in Table 1.  The following presents a brief description of the 
general pollutant categories that were selected to be tested: 
 

• Petroleum hydrocarbons (gasoline, diesel fuel, motor oil, fluids and lubricants) from 
automobile engines, leaks, and fuel combustion processes. 

 
• Heavy metals resulting from normal wear of auto brake linings (copper), tires, exhaust, 

and fluid leaks. 
 
• Phosphorous- and nitrogen-containing detergents contained in wash water from cleaning 

vehicles. 
 
• Surfactants in detergents and cleaning formulations (both synthetic and organic agents) 

that lower the surface tension of water, allowing dirt or grease to be washed off of cars. 
 

 

4.3 Sample Collection, Containers, Preservation, and Storage 

Laboratory guidance was used to determine the number and type of sample containers used, the 
correct sample volume, and the proper sample preservative required for each parameter analyzed. 
Before each sampling event, the following supplies were prepared: 
 

• Sampling bottles, labels, and chain-of-custody forms from the laboratory. 

• Powder-free disposable latex gloves.  

• Coolers and ice. 

• Field notebook to keep records concerning sampling.  

 

The following describes the sampling method: 

• Samples of car washwater were collected directly into the sample bottles without 
transferring into another container to prevent unnecessary contamination.  

• Bottles were filled to within two inches of the top to allow for thermal expansion (unless 
sample analysis requires that no air space be left)  
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• The samples were placed immediately into a cooler with ice (and then refrigerator) to 
maintain a 4°C environment until delivery to the laboratory. Samples were delivered 
within the shortest holding time of the water parameter need to be analyzed.  

• No replicates or field blanks were collected. 

 

4.4 Chain of Custody Procedures 

The chain-of-custody (COC) refers to the documented account of changes in possession that 
occur for a particular sample or set of samples. The COC record allows an accurate step-by-step 
recreation of the sampling path, from origin through analysis. With the COC documentation, 
there exists confidence that samples have not been tampered with and that they are representative 
of the car wash water collected from that particular site. Information recorded on the COC 
includes:  

• Name of the persons collecting the sample  

• Sample ID number  

• Date and time of the sample collection  

• Location of the sample collection  

• Names and signature of all persons handling the samples in the field and in the laboratory  

 

4.5 Field Records 

The following sampling information was submitted on the COC to the laboratory ensuring proper 
sample handling and analysis by the laboratory:  

• A unique identification number assigned to all samples.  

• The date and time of sample collection 

• The source of the sample.  

• The name of sampling personnel.  

• Specific analysis required.  
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5.0 SAMPLE ANALYSIS 

5.1 Methods  

Analytical methods followed the procedures outlined in Standard Methods for the Examination 
of Water and Wastewater, 20th Edition. Table 1 describes each parameter analyzed, the 
analytical method used, and the proper sample preservatives required. 
 
Test America Laboratories prepared written narratives assessing the quality of the data collected 
for this project. These reviews include a description of analytical methods and assessments of 
holding times, initial and continuing calibration and degradation checks, method blanks, 
surrogate recoveries, matrix spike recoveries, laboratory control samples, and laboratory 
duplicates. No significant problems were encountered in the conventional water quality analyses. 
 
 

6.0 PREDICTED CONTAMINANT LOADING 

The following series of steps were conducted to estimate annual pollutant loadings to the MS4: 
 

1. An average concentration value was calculated for each parameter tested during the five 
individual sampling events. 

 
2. The average values were converted into an appropriate volume or mass quantity (either 

gallons or pounds). 
 

3. Total annual MS4 pollutant loadings were calculated based upon the amount of 
residential car washing estimated to be carried out in Federal Way.   

 
 

6.1 Laboratory Results  

Table 2 provides a summary of laboratory results for each of the five separate sampling events 
and the calculated average concentration for each parameter. 
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Figure 1. Car wash kit set up 
diagram
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6.2 Conversion Factors  

The final study figures hinged upon the following key referenced statistics and conversion 
factors: 

 
• There are an estimated 62,000 passenger cars and trucks registered in Federal Way 

(WDOL, 2009). 
 
• Thirty-eight percent (38%) of car owners wash their cars in the driveway (ICA, 2005). 
 
• The average frequency of residential car washing in the Puget Sound region is once 

every two weeks (Hardwick, 1997). 
 
• Twenty (20) gallons is the average amount of water used to wash a vehicle (based upon 

field observations and simulations using a low-flow nozzle). 
 

• Assumed that 80% of driveway car washing effluent drains to MS4. 
 

• The average weight of used motor oil is 7.0 lbs/gal, (USEPA, 1993). 
 
• The average weight of gasoline is 6.1 lbs/gal, (USDOE, 2009). 
 
• The average weight of #2 diesel fuel is 7.0 lbs/gal, (USDOE, 2009). 
 
• The weight of ammonia is 5.15 lbs/gal at 60°F, (USDOL, 2009). 

 
 

 
Table 1.  Analytical methodology and preservation methods, residential car washing in Federal Way, WA, 
2007-2008 

 

Parameter Analytical Methodology Container/Preservative 

Gasoline NWTPH-Gx, SW846 5030B 40 ml VOA vials (3), HCl 

Motor Oil NWTPH-Dx, SW846 3510C 1 liter amber glass, HCl 

#2 Diesel NWTPH-Dx, SW846 3510C 1 liter amber glass, HCl 

Surfactants (MBAS) SM5540 C 250 ml poly, unpreserved 

Total recoverable metals 6010B ICP (3005A) 250 ml poly, HNO3 

Dissolved metals 6010B ICP 250 ml poly, HNO3 

Total dissolved solids EPA 160.1 1 liter poly, unpreserved 

Total suspended solids EPA 160.2 1 liter poly, unpreserved 

Oil and grease (HEM) EPA 1664A 1 liter amber glass, H2SO4 

Ammonia EPA 350.1 250 ml poly, H2SO4 

Nitrate + Nitrite EPA 300.0 250 ml poly, H2SO4 

Total Phosphorous EPA 365.1 250 ml poly, H2SO4 
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6.3 Final Results  
 

By converting sample concentration to mass or volume, hypothetical annual pollutant loading 
estimates to the MS4 could be calculated. Significant findings are summarized in Table 3 that 
lists select contaminants tested and their average annual estimated mass loading to the City of 
Federal Way MS4 from residential car washing. 

 
 

7.0  DISCUSSION OF STUDY RESULTS 

 
The following is a brief discussion concerning several of the crucial pollutants detected, the 
calculated annual pollutant loading, impacts to the City’s MS4, potential effects on downstream 
water quality:  
 
Petroleum hydrocarbon waste: gasoline, diesel, and motor oil (estimated 190 gallons of annual 
mass loading). Compounds in petroleum hydrocarbons are highly toxic, and in the surface water 
environment, they can cause harm to wildlife through direct physical contact, contamination by 
ingestion, and the destruction of food sources and habitats.  
 
Bottom-dwelling or bottom-feeding aquatic organisms may ingest petroleum contaminants and 
transmit them up through the food chain until they accumulate in dangerous concentrations in 
fish. Hydrocarbons also harm fish directly, and damaged fish eggs may not develop properly 
(EPA, 2003). Additionally, oil can be particularly problematic because a single spilled cup can 
contaminate the surface area of a waterbody the size of a football field (EPA, 2003). 
 
Dissolved copper (estimated 14 pounds of annual mass loading). Exposure to dissolved copper 
may be sufficient to impair the sensory biology (olfactory system) of coho salmon 
(Oncorhynchus kisutch), listed as an ESA Species of Concern.  Coho and other salmonids rely on 
their sense of smell for critical behaviors such as homing, foraging, and predator avoidance. Sub-
lethal impacts on olfactory function may reduce the chances of survival or reproduction of 
individual salmon and, therefore, are a concern for the survival of salmon populations within the 
Pacific Northwest (Baldwin, et al, 2003). Dissolved copper is also toxic to phytoplankton, the 
base of the aquatic food chain (National Research Council, 2008). 
  
Nutrients: phosphorous and nitrogen (estimated 400 pounds of annual mass loading). An 
increase in nutrient loading to a surface water body leads to excessive plant growth and decay.  
This creates low dissolved oxygen levels, changes in animal populations, and an overall 
degradation of water quality and aquatic habitat. This process is known as eutrophication. In the 
2008 Water Quality Assessment, DOE found numerous locations in South Puget Sound impaired 
due to a lack of dissolved oxygen caused by excess sources of nitrogen from human-related 
pollution.  
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Table 2.  Analytical summary and concentration averages for select contaminants from residential car washing in Federal Way, WA, 2007-2008 

Parameter Date Date Date Date Date Average 
Concentration 

  6/23/2007 5/17/2008 6/28/2008 7/12/2008 7/26/2008  
Gasoline  (mg/L) 0.12 0.071 0.12 0.062 0.084 0.091 
Motor Oil (mg/L) 8.2 2.8 12 9.4 10 8.5 
#2 Diesel (mg/L) 5.8 3.2 13 3.9 3.7 5.9 
Total Metals (mg/L)       
Arsenic Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Cadmium Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Chromium Non Detect Non Detect 0.025 0.030 Non Detect 0.028 
Copper 0.83 0.15 0.71 0.59 0.38 0.532 
Lead 0.054  0.034 0.061 0.056 0.051 
Nickel 0.021  0.056 0.19 ND 0.089 
Zinc 0.74 0.14 0.62 0.57 0.44 0.502 
Dissolved Metals (mg/L)       
Arsenic Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Cadmium Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Chromium Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Copper  0.21 0.11 0.23 0.16 0.13 0.168 
Lead Non Detect Non Detect Non Detect Non Detect Non Detect Non Detect 
Nickel Non Detect Non Detect 0.027 0.023 Non Detect 0.025 
Zinc  0.32 0.092 0.22 0.24 0.16 0.206 
Nitrate + Nitrite (mg/L) Non Detect 0.96 0.77 0.73  0.82 
pH  (Ph) 6.09 7.01 6.5 7.16 6.99 6.75 
Hardness (mg/L) 45 95 75 75 35 65 

Total Dissolved Solids (mg/L) 210 300 180 230 150 214 

Total Suspended Solids (mg/L) 82 Non Detect 280 230 200 198 

Oil & Grease (mg/L) 21  45 11 8.8 21.5 
Turbidity (NTU) 180 27 270 220 100 159 
Total Phosphorus (mg/L) 0.75 0.73 5.8 6.1 6.3 3.94 

Surfactants MBAS (mg/L) 30 12 35 40 19 27 

Ammonia (mg/L)   0.61 0.65 0.97 0.73 0.74 
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Table 3. Select contaminant annual pollutant concentrations and estimated annual pollutant loading 
from residential car washing in Federal Way, WA, 2007-2008  
 

Parameter  
Analytical Methodology 

Estimated 
annual mass 

pollutant 
discharge 

Fuel (Gasoline, #2 
Diesel)  

NWTPH-Gx, SW846 
5030B, NWTPH-Dx, 

SW846 3510C  
492 lbs (70 gals) 

Motor Oil NWTPH-Dx, SW846 
3510C 

695 lbs (120 
gals) 

Surfactants (MBAS) SM5540 C 2,200 lbs 

Chromium, total 
recoverable 6010B ICP (3005A)   2 lbs 

Copper, total 
recoverable 6010B ICP (3005A) 44 lbs 

Lead, total 
recoverable 6010B ICP (3005A) 4 lbs 

Nickel, total 
recoverable 6010B ICP (3005A) 7 lbs 

Zinc, total 
recoverable 6010B ICP (3005A) 41 lbs 

Copper, dissolved 6010B ICP 14 lbs 

Total dissolved 
solids EPA 160.1 17,500 lbs 

Total suspended 
solids EPA 160.2 16,200 lbs 

Oil and grease 
(HEM) EPA 1664A 1,400 lbs 

Ammonia EPA 350.1 60 lbs  

Nitrate-Nitrite EPA 300.0 67 lbs 

Phosphorous EPA 365.1 320 lbs 

 
 
Nutrient availability also impacts the formation of hazardous algal blooms (HABs) which can 
produce high concentrations of nerve or liver toxins in the water column at levels that pose 
human health concerns (WDOE, 2009). HABs in Washington ponds, lakes, and reservoirs 
(including Federal Way) have been documented at an increasing rate over the past 25 years 
(WDOH, 2008). 
 
Ammonia (estimated 60 pounds of annual mass loading). Forms of nitrogen (ammonium), in 
combination with pH and temperature variations, can be toxic to fish. When this toxic 
combination occurs, large amounts of oxygen in the water is consumed, subsequently stressing or 
killing fish and other aquatic organisms (King County, 2009). 
 
Surfactants (estimated 2,200  pounds of annual mass loading. In surface water environments, 
surfactants are acutely toxic to aquatic life, stripping fish gills of natural oils, thereby 
interrupting the normal transfer of oxygen. 
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Solids (estimated 30,000 pounds of annual mass loading). Sediment, the most common pollutant 
in stormwater runoff by volume and weight, makes streams and lakes less suitable for recreation, 
fish life, and plant growth. Sediment is of particular concern in fish-bearing streams where it can 
smother trout and salmon eggs, destroy habitat for insects (a food source for fish), and cover 
prime spawning areas. Uncontrolled sediment can also clog storm drains, leading to increased 
private and public maintenance costs and flooding problems (King County, 2009). 
 
 

8.0  CONCLUSION 

 
The purpose of this study was to quantify the pollutant loading to the MS4 from residential car 
washing activities in areas upstream of in-flow treatment structures such as catch basin sumps, 
oil/water separators, ditches and retention/detention ponds.  
 
While many of the known contaminants in car wash water were tested for, there are many other 
chemicals that were not. Some of these compounds include degreasers, metal brighteners, waxes 
and other potentially toxic components, and are more extensively addressed by recent studies 
investigating the overall aquatic toxicity of car wash effluent and synthetic detergents (Abel, 
2006) (Brasino, et al, 2007).  
 
Given both the nature and concentration of the pollutants found in the car washwater tested, it is 
apparent that significant quantities of stormwater contaminants are generated annually from 
residential car washing activity in Federal Way.  Stormwater carries these pollutants – soapy 
water and all – to storm drains in urban areas, which then flow to surface waters with little or no 
water quality treatment (WDOE, 2009). This study demonstrates that while any single residential 
car wash might be considered inconsequential with respect to its contribution to the pollutant 
load being delivered to the MS4, however, when extrapolated over the entire City of Federal 
Way for a year, the pollutant loadings becomes more significant. 
 
The City of Federal Way recognizes the challenges faced by the average homeowner as they 
struggle to implement car wash stormwater pollution prevention best management practices in 
their own driveway or neighborhood street. Solving these challenges becomes more urgent when 
considering the population growth trends developed for Washington’s ten central Puget Sound 
counties.  Currently, there are approximately 4.2 million people residing here, but the figure is 
expected to swell 1.3 million more by 2020 (WSOFM, 2009). These census predictions show us 
how powerful and effective incremental behavioral changes by people can be, and how small 
changes – when they benefit the environment – can translate into larger and more geographically 
significant water quality improvements.    
 
Even though professional car washing facilities employ water treatment systems, and in many 
cases recycle the wastewater, surveys conducted by the International Carwash Industry from 
1999 to 2008 indicate that the majority of home washers consistently feel that residential car 
washing is better for the environment than commercial car washes (ICA, 2008). From this 
information, it appears that more effective public education efforts will be needed to affect 
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sufficient behavior changes to reduce prohibited discharges caused by residential car washing 
activity.  
 
Other survey data indicates that people will act more environmentally responsible as more 
accurate information is attained (NEETF, 2005).  The City of Federal Way’s public education 
program continues to embrace this concept, and will follow the DOE lead in utilizing the results 
of this study to craft more meaningful, effective, and accurate educational tools that describe the 
overall magnitude of stormwater pollution created by all home-based activities, including 
residential car washing.  
 
For the average resident, we hope that this study will bring to view the amount of car washing 
contamination produced in their own community, causing them to be concerned by the prospects 
of pollutant loadings to our local salmon streams and Puget Sound when the sum of discharges 
from the entire Western Washington region are considered.  
 
 
References 
 
Abel, P.D. 2006. “Toxicity of Synthetic Detergents to Fish and Aquatic Invertebrates.” Journal 
of Fish Biology, Vol.6, No 3. 
 
Baldwin, David H., Sandahl, Jason F., Labenia, Jana S., and Scholz, Nathaniel L. 2003. 
“Sublethal Effects of Copper on Coho Salmon: Impacts on Nonoverlapping Receptor Pathways 
in the Peripheral Olfactory Nervous System.” Environmental Toxicology and Chemistry, Vol.22, 
No.10. 
 
Brasino, J. and Dengler, J. 2007. Practical Fish Toxicity Test Report.  Environmental Partners, 
Inc. 
 
Hardwick, N. 1997. Lake Sammamish Watershed Water Quality Survey, Water and Land 
Resources Division, King County, Washington.  
 
Howard, Sandy. 2009.  Washington Department of Ecology Communications Manager-Water 
Quality and Environmental Assessment Programs. Personal Communication.  
 
International Car Wash Association. 2002. Water Effluent and Solid waste Characteristics in the 
Professional Car Wash Industry 
 
International Car Wash Association. 2005. ICA Study of Consumer Car Washing Attitudes and 
Habits. 
 
International Car Wash Association. 2008. ICA Study of Consumer Car Washing Attitudes and 
Habits. 

King County, Washington. 2009.  
http://www.kingcounty.gov/environment/waterandland/stormwater/introduction/science.aspx#nut
rients 

The National Environmental Education & Training Foundation (NEETF). 2005. What Ten Tears 
of NEETF/Roper Research and Related Studies Say About Environmental Literacy in America. 

0003852



 

 
FEDERAL W AY  2009 
 13   
    

 
National Research Council. 2008. Urban Stormwater Management in the United States.  
 
Puget Sound Partnership. 2009. http://www.psp.wa.gov/ 
 
U.S. Department of Energy, Oakridge National Laboratory. 2009. Bioengineering Conversion 
Factors.  
 
U.S. Department of Labor, Occupational Safety and Health Administration. Safety and Health 
Topics: Properties of Ammonia. 2009. 
 
U.S. Environmental Protection Agency. 1993. USEPA Business Guide for Reducing Solid 
Waste, EPA/530-K-92-004. 
 
U.S. Environmental Protection Agency. 2003. Shipshape Shores and Waters, A Handbook 
for Marina Operators and Recreational Boaters. 
 
Washington State Department of Ecology. 2009. Algae Control Program. 
http://www.ecy.wa.gov/programs/wq/plants/algae/publichealth/GeneralCyanobacteria.html 
 
Washington State Department of Ecology. 2009. Car Washing and Stormwater Permits, 
http://www.ecy.wa.gov/programs/wq/stormwater/CarWash.html 
 
Washington State Department of Health. 2008. Washington State Recreational Guidance for 
Microcystins (Provisional) and Anatoxin-a (Interim/Provisional) 
 
Washington State Department of Licensing. 2009. 
 
Washington State Office of Financial Management. 2009. Final Projections of the Total Resident 
Population for Growth Management High Series: 2000 to 2030. 
 
 

0003853



0003854



“Practical“ Fish Toxicity Test Report 
Car Wash Enterprises 

08404.1 
March 22, 2007 

 

i 
 

 

There is little, if any, reliable data available to assess the storm water 
loading of a typical curbside car wash event. This study is sponsored 
by Brown Bear Car Wash to develop a more reliable empirical data 

set to help evaluate storm water impacts. Brown Bear did not dictate 
the test procedures or otherwise influence the design or outcome of 

the study. 
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1.0 TEST DESCRIPTION 
 
Two “practical” fish toxicity tests were run.  The first test was conducted from 
August 28 to September 1, 2006 and used effluent water collected from a fund-
raiser car wash event at a commercial automotive service location on August 26, 
2006.  The second test was conducted from November 29 to December 3, 2006 
and used a simulated effluent solution containing a consumer car wash 
detergent.  The simulated effluent solution was formulated according to the 
product label directions with dilution that mimicked a car wash effluent.   
 
The same detergent concentrate was used in water samples for both tests.  
Juvenile rainbow trout were used in both tests and both tests were conducted 
according to standard protocols specified in “Methods for Measuring the Acute 
Toxicity of Effluents and Receiving Waters to Freshwater and Marine Organisms” 
(EPA-821-R-02-012).  The tests were performed by an experienced, certified 
laboratory. 
 
The tests produced similar results.  The first test indicated a percent 
concentration that was lethal to 50% of the test organisms (LC50) of 3.1%.  The 
second test indicated an LC50 of 3.0%.      
 
There were significant differences in the way the stock water solutions for the two 
tests were prepared.  For the first test, runoff water was collected from the 
parking lot of an automotive service facility during a fund-raising event.  This 
water ran across approximately 30 feet of asphalt before collection and likely 
included contact with petroleum hydrocarbons and the grit and grime typically 
associated with a heavily traveled asphalt lot.  Approximately 15 gallons of this 
water was sampled and delivered “as collected” to the laboratory.  Figure 1 
presents an overall view of the car wash event location and Figure 2 is a 
photograph showing a view of the storm drain water collection device.   
(Note: The youth organization used a car wash kit supplied by King County that 
prevented the effluent water from entering the storm drain.  Effluent water was 
collected by a storm drain catch basin, shown in the background of Figure 1, and 
pumped to a sanitary sewer drain, shown in the foreground of Figure 1.) 
 
For the second test, the same detergent concentrate that was used for the car 
wash event was used by the laboratory to prepare a simulated effluent for 
testing.  This simulated effluent was mixed according to instructions on the 
product container and was further diluted to simulate addition of rinse water.  All 
water used in the second test was potable.   
 
These tests are termed “practical” fish toxicity tests because the effluent 
solutions for both were collected or prepared such that each represented the 
actual runoff water that would be expected to enter into storm water drains and, 
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eventually, the streams and rivers of Puget Sound.  The tests were not run to 
simply determine the lethal concentration of a pure chemical or to satisfy a 
discharge permit requirement.  As such, the results of these tests represent one 
piece of evidence that points directly to the impact of wash water from residential 
driveway or fund-raiser car washes that enters storm drains emptying into water 
bodies containing threatened and endangered salmon. 
 

2.0 DISCUSSION OF CAR WASH EFFFLUENT FISH TOXICITY TEST 
 
A 96-hour acute effluent toxicity bioassay test (EPA-821-R-02-012) was 
performed using juvenile Rainbow Trout (Oncorhynchus mykiss) exposed to a 
standard 0.5 dilution series.  The concentration series consisted of 6.25, 12.5, 
25, 50, and 100 percent car wash effluent water diluted with potable water.  Four 
replicates of each concentration were run.  Potable water was also used to run a 
laboratory control test.   
 
Prior to test start, dissolved oxygen, pH, conductivity, and temperature of the test 
waters were measured in each test chamber to ensure parameters were within 
acceptable limits (prescribed by Environmental Protection Agency (EPA) method 
guidance).  Water quality measurements and survival observations were made 
daily.   
 
The car wash effluent water caused 100 percent mortality in all concentration 
steps tested.  Complete mortality occurred within 24 hours of test start.  Survival 
of the laboratory control was 100 percent.  Results are presented in Table 1 
below.   
 
 

Table 1.  Car Wash Effluent Fish Toxicity Test Results 

Test Solution 
Concentration (%) 

Live Organisms 
at Start of Test 

Live Organisms 
at 96 Hours 

Percent 
Survival 

0 (control) 40 40 100 

6.25 40 0 0 

12.5 40 0 0 

25 40 0 0 

50 40 0 0 

100 40 0 0 

 
 
The calculated LC50, the concentration of sample that is expected to cause 
mortality in 50 percent of the select population of organisms, was 3.125 percent 
due to the complete mortality observed in the lowest concentration tested (6.25 
percent) and the 100 percent survival observed in the laboratory control (0 
percent).  Another measure of toxicity is called Toxic Units (TU = 100/LC50).  TU 
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measurement is typically a specified criterion for discharge monitoring permits.  
For this case, the Acute Toxic Unit (TUa) result was calculated to be 32, meaning 
that the tested effluent is 32 times more toxic than an acceptable effluent.   
 
The test was aerated at initiation due to low dissolved oxygen levels (4.3 
milligrams per liter (mg/L)) in the received sample car wash water.  Dissolved 
oxygen levels remained within protocol limits for the duration of the test.  The 
results of an associated reference toxicant solution using copper sulfate fell 
outside the 95% confidence limits of the historical laboratory mean.  This 
indicated that the organisms tested might have been less sensitive to 
concentrations of copper than typical populations.  Since complete mortality was 
observed in all concentrations of car wash effluent, this reference toxicant 
deviation had no impact on test results.    
 
Listed below are average test solution physical and chemical data.  All 
parameters were held within acceptable limits during the test period. 
 

Dissolved oxygen:  7.6 mg/L 
Temperature:  15.0 +/- 0.1 oC 
Conductivity:   0.23 mS/cm 
pH:    7.5 
Hardness:   99 mg/L (as calcium carbonate) 
Alkalinity:   90 mg/L (as calcium carbonate) 
Total chlorine:  0 mg/L 

 
 (oC = degrees Celsius and mS/cm = milliSiemens per centimeter) 
 
The complete laboratory test report is included in Appendix A. 
 

3.0 DISCUSSION OF SIMULATED EFFLUENT FISH TOXICITY TEST 
 
A 96-hour acute effluent toxicity bioassay test (EPA-821-R-02-012) was 
performed using juvenile Rainbow Trout (Oncorhynchus mykiss) exposed to a 
concentration series of 0.01, 0.05, 0.1, 0.5, 1, and 10 percent simulated effluent 
(laboratory-prepared effluent sample) solution diluted with potable water.  Four 
replicates of each concentration were run.  Potable water was also used to run a 
laboratory control test.   
 
Prior to test start, dissolved oxygen, pH, conductivity, and temperature of the test 
waters were measured in each test chamber to ensure parameters were within 
acceptable limits (prescribed by EPA method guidance).  Water quality 
measurements and survival observations were made daily.   
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The simulated effluent solution caused 100 percent mortality in the 10 percent 
concentration solution and 2.5 percent mortality in the 1 percent concentration 
solution.  All mortality at the 10 percent concentration occurred with 24 hours.  
Survival rates were 100 percent for all other series concentrations.  Survival of 
the laboratory control was 100 percent.  Results are presented in Table 2 below.   
 
 

Table 2.  Simulated Effluent Fish Toxicity Test Results 

Test Solution 
Concentration 

(%) 

Detergent 
Concentrate 

Concentration 
(ppm) 

Live 
Organisms at 
Start of Test 

Live 
Organisms at 

96 Hours 
Percent 
Survival 

0 (control) 0 40 40 100 

0.01 0.005 40 40 100 

0.05 0.027 40 40 100 

0.1 0.053 40 40 100 

0.5 0.265 40 40 100 

1 0.530 40 39 97.5 

10 5.300 40 0 0 

 
 
The calculated LC50 was 3.046 percent, which equates to a detergent 
concentrate concentration of approximately 1.6 parts per million (ppm).   
 
The test was aerated at initiation and during its duration due to low dissolved 
oxygen.  Dissolved oxygen levels remained within protocol limits for the duration 
of the test.  The results of an associated reference toxicant solution using copper 
sulfate fell within the test 95% confidence limits of the historical laboratory mean.    
 
Listed below are average test solution physical and chemical data.  All 
parameters were held within acceptable limits during the test period. 
 

Dissolved oxygen:  10.2 mg/L 
Temperature:  11.1 +/- 0.1 oC 
Conductivity:   0.32 mS/cm 
pH:    8.3 
Hardness:   62 mg/L (as calcium carbonate) 
Alkalinity:   140 mg/L (as calcium carbonate) 
Total chlorine:  0 mg/L 

 
 (oC = degrees Celsius and mS/cm = milliSiemens per centimeter) 
 
The complete laboratory test report is included in Appendix B. 
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4.0 TOXICITY TEST WATER SAMPLES 
 
The car wash effluent water obtained from the fund-raiser event was a true blind 
sample and can be considered a typical car wash event effluent.  Inquiries were 
made at local newspapers, schools, service stations, and of individuals who work 
with youth groups to try to locate a fund-raiser event.  The sampler arrived after 
the event had started and had no input into how the car washing was performed.  
The location of the event, the type and amount of detergent used, its dilution in a 
bucket, and the amount of rinse water used was uncontrolled.  This car wash 
event effluent water was used to prepare the dilution series for the first fish 
toxicity test (i.e., 100, 50, 25, 12.5, and 6.25 percent of the effluent sample).   
 
Cars were washed on an asphalt surface at an oil change service facility.  The 
asphalt condition was typical of a parking lot; its surface had numerous dark 
spots indicating leaks of petroleum product, as shown in Figure 3.  Wash and 
rinse water that dropped to the asphalt ran about 30 feet across the asphalt to a 
storm drain grate.  The 30-foot traverse was across a driveway of the facility.  
The event was held on a sunny September day.    
 
The people running the event were using a King County-supplied car wash kit 
that consisted of an impervious plastic tub, small electric pump, and hose.  The 
plastic tub fit into the storm drain opening and prevented water from going down 
the drain.  It collected the wash water, which was pumped through a hose to an 
on-site sanitary sewer drain.  The car wash effluent water sample was collected 
from the hose prior to discharge to the sewer.  The sample was cooled to 4oC 
and delivered to the test laboratory the following day.   
 
The simulated effluent solution for the second fish toxicity test used the same 
detergent that was used during the car wash event.  The solution was prepared 
using directions printed on the product container and was further diluted to 
simulate the addition of rinse water.  All water used in the second test was 
potable. 
 
Based on product label directions, approximately 16 milliliters (mL) of detergent 
concentrate was mixed with 4 gallons of water to make the wash solution.  This 
wash solution was diluted by a factor of 20 to mimic the addition of rinse water to 
produce a concentration of approximately 53 parts per million (ppm) that was the 
simulated effluent solution used to prepare the dilutions series for the second fish 
toxicity test (i.e., 10, 1, 0.5, 0.1, 0.05, and 0.01 percent of the effluent sample).   
 
An analysis was made of summertime stream flows for several small creeks and 
streams in King County that flow into Puget Sound, Lake Washington, and Lake 
Sammamish.  Although flows were highly variable depending on stream size and 
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recent weather, a typical range of summertime flow was about 2 to 10 cubic feet 
per second (cfs), equivalent to 900 to 4,500 gpm.  This range of stream flow 
rates was compared to an assumed flow of water from two hoses running at  
5 gpm each that was assumed to be typical of a fund-raiser car wash event.  The 
ratio of car wash effluent to stream flow was about 1/100 (0.01 or 1%) to 1/1,000 
(0.001 or 0.1%).   
 
This analysis was used to bracket the range of the dilution series performed by 
the laboratory for the second fish toxicity test.  Thus, the concentration of the 
simulated effluent and the dilution series used for this toxicity test represent 
realistic conditions.  Organisms living and swimming in small creeks and streams 
around northwest lakes and flowing into Puget Sound would likely be exposed to 
car wash detergent concentrations that were used in both fish toxicity tests 
reported here. 
 

5.0 DISCUSSION OF FISH TOXICITY TEST RESULTS 
 
Table 3 presents a comparison of the LC50 results for the two fish toxicity tests.  
The two tests were identical in all respects except for the source of the test 
water.  The reported LC50 values are the percent concentrations of the two 
dilution series at which mortality was estimated for half of the rainbow trout 
specimens tested.  
 
 

Table 3.  Fish Toxicity Test Results Summary 

Test Description LC50 Concentration  Comments 

1
st
 

Real car wash 
event effluent 
tested 

3.125% Unknown 
5-step dilution series, identical 
to 2

nd
 test in all other respects 

2
nd

 

Laboratory-
prepared 
simulated 
effluent tested 

3.046% 1.6 ppm 
6-step dilution series, identical 
to 1

st
 test in all other respects 

 
 
Because the car wash effluent used in the first toxicity test was generated in an 
uncontrolled manner it is not possible to make conclusive remarks about the 
LC50 results of the toxicity test.  This is because the amount of detergent and 
water used was not measured; hence, detergent concentrations in the dilution 
series were not known.  Also, no chemical analyses were performed to determine 
petroleum hydrocarbon or metals concentrations in the effluent.  Nevertheless, 
the effluent water sample was collected from an actual fund-raising car wash 
event and the effluent water represented an actual potential impact to a local 
stream. 
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On the other hand, the laboratory-prepared simulated effluent solution used in 
the second fish toxicity test used measured quantities of detergent and water, 
which allowed exact calculation of detergent concentrations in the dilution series 
water.  Uncertainties associated with this test include lack of exposure to a 
petroleum-contaminated asphalt parking lot and lack of exposure to grime from a 
dirty car. 
 
The similarity of LC50 results is unexpected.  There is no way to know if this 
similarity indicates true replicability or is merely coincidental.  The common 
feature between the two tests was the use of the same car wash detergent 
concentrate.  This concentrate is a commercially available product marketed 
specifically as a car wash detergent.  As indicated by the second test results, a 
detergent concentration of approximately 1.6 ppm is sufficient to kill one-half of a 
population of juvenile rainbow trout.  In the first toxicity test the car wash effluent 
solution was fatal to all specimens tested within 24 hours down to the minimum 
dilution tested of 6.25 percent.   
 
Because the simulated effluent solution for the second test was prepared in the 
laboratory it is reasonable to assume that the fish mortality was due solely to the 
effect of the chemicals in the car wash concentrate.  The most likely chemical 
that could be found in such a product that would be toxic to fish is a surfactant or 
mix of surfactants.  The exact physiological impact of a surfactant chemical on 
the fish is unknown in this case.  The chemical could be toxic by simple 
ingestion, could affect the surface chemistry of fish gills and thereby asphyxiate 
fish, could disrupt or destroy cell membranes, or produce some other lethal 
effect.    
 
Other research in this area has indicated that detergents as a rule will destroy 
fish mucus membranes and gills to varying degrees.  Natural oils may be washed 
away affecting oxygen uptake by the gills.  The damaged mucus membranes 
make fish more susceptible to organic chemicals such as petroleum and 
pesticides and inorganic chemicals found in fertilizers.  Thus, smaller 
concentrations than predicted of these chemicals may become toxic to fish.  
Some surfactant chemicals in detergents have been shown to break down into 
more toxic compounds and to mimic natural hormones in fish causing abnormal 
growth and development, and therefore lowering survival rates.   
 
Material Safety Data Sheets (MSDSs) for the detergent concentrate were 
obtained but revealed little about the chemical constituents of the product.  The 
MSDS for the product tested listed only the constituents “water” and “surfactant 
(mixture).”  The surfactant was indicated to be at a concentration between 5 and 
20 percent.  No ecological information was presented in the MSDS.  The only 
precautions listed were to avoid eye contact (“May Cause Eye Irritation”), likely 
due to a listed pH of 9.    
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MSDSs for similar car wash products marketed by the same vendor indicated a 
few chemical compounds.  Among those listed for similar products were the 
following: 
 

• sodium dodecylbenzene sulfonate (CAS 025155-30-0, also known as 
sodium laurylbenzene sulfonate);  

• alcohol ethoxylate, sulfated, sodium salt (CAS 068585-34-2); and  
• unsaturated alkyl carboxylic acid diethanolamide (CAS 068155-07-7).  

 
Ecotoxicity information for the first of these chemicals indicates moderate toxicity 
to fish, high toxicity to nematodes and flatworms, and slight toxicity to 
crustaceans and zooplankton.  The chemical use is listed as microbiocide, 
adjuvant, fungicide, and insecticide. 
 

6.0 PUGET SOUND SETTING 
 
Puget Sound is home to 3.8 million people, two-thirds of the state’s population.  
By 2020, another 1.4 million people are expected to settle around the Sound.  
There are approximately 1.8 million people currently living in King County.   
 
Puget Sound is the second largest estuary in the United States.  It has 2,300 
miles of shoreline.  The Puget Sound watershed covers nearly 16,500 square 
miles and consists of over ten thousand rivers and streams that drain into the 
Sound.  All but a tiny fraction of storm water that falls on developed areas enters 
storm drains and flows untreated into the Sound.   
 
Over 80% of the surface water flowing into Puget Sound comes from the 
following major river drainages: Cedar River (Lake Washington), 
Green/Duwamish, Elwha, Nisqually, Nooksack, Puyallup (White), Skagit, 
Skokomish, Snohomish, and Stillaguamish.  In King County, the major river 
drainage systems are the White (Puyallup) River, Green/Duwamish River, Cedar 
River (Lake Washington), Sammamish River, and the Skykomish/Snoqualimie 
Rivers. 
 
As of 2006, the number of registered vehicles in Washington was approximately 
5.6 million.  There are approximately 3.7 million vehicles in the Puget Sound area 
and about 1.7 million of those are in King County. 
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7.0 TEST RESULT HYPOTHETICAL IMPLICATIONS 
 
Assumptions were made and calculations performed for a hypothetical urban or 
suburban Puget Sound setting in which a small stream is subjected to car wash 
effluent input.  The calculations were done to try to bracket certain parameters 
that are typical and would be expected to apply in a real life situation.  The 
scenario, which is hypothetical, is presented below.  The spreadsheet developed 
to perform these calculations is presented in Appendix C. 
 
The setting is a small stream watershed that empties into Lake Washington.  The 
stream is about 10 to 20 miles long and during the summer and fall season 
ranges in flow from about 2 to 20 cubic feet per second (cfs), depending on 
recent weather.  These flows are typical of many small Puget Sound area 
streams during summer.  A time period of 48 hours during a dry August weekend 
is assumed.   
 
Approximately 100,000 people are assumed to live in the watershed area.  Storm 
drains serving this population feed to the stream.  One percent of the cars of the 
population are washed in driveways during the time period.  A consumer car 
wash detergent is used to wash the cars and 75 gallons of water flows to the 
storm drain and, subsequently, to the small stream for each car washed.    
 
Calculations indicate that within this watershed approximately 1,000 vehicles will 
be washed in driveways during the weekend.  The 75 gallons of car wash effluent 
per vehicle will contain 53 parts per million (ppm) of detergent.   
 
A simple “bathtub” calculation was performed in which all the stream flow and all 
car wash effluent were pooled and the resulting detergent concentration 
calculated.  The calculated detergent concentration ranged from 0.2 ppm to 1.5 
ppm for high and low stream flow conditions, respectively.  These detergent 
concentrations are similar to the 1.6 ppm value that was found to be lethal to 50 
percent of juvenile rainbow trout tested.  Thus, some fish in the stream could be 
killed and it would be likely that the detergent would wash protective mucus from 
the gills of some surviving fish.  The surviving fish would, thus, be more 
susceptible to other contaminants that may exist or be introduced into the 
stream.  It is also possible that oxygen uptake necessary for fish survival may be 
impaired and that other physiological impacts to fish survival may occur.  Other 
freshwater organisms living in the stream would also likely be affected depending 
on individual species sensitivities.   
 
Minor changes to the assumptions made in the above analysis drive the 
calculated detergent concentration to much higher values and make significant 
impacts to fish and other freshwater organisms more likely.  For instance, 
increasing the percentage of cars washed from one percent to 1.5 percent 
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increases the total amount of detergent flushed to the stream by 50 percent and 
raises the calculated detergent concentration in the stream to 2.2 ppm for the low 
flow situation (i.e., 2 cfs).  Calculated detergent concentrations skyrocket when 
the hypothetical stream flow rate is decreased, because dilution by the stream is 
the most important factor in the calculated detergent concentration. 
 

8.0 CONCLUSION 

 
September and October, when most salmon are returning to Puget Sound area 
streams to spawn the next generation, typically represents the lowest stream flow 
time of the year.  Although adult fish are found in the streams, they have been 
severely stressed by the long return migration and are likely more susceptible to 
deleterious impacts of detergents and pollutants in stream water.  A case can be 
made that during this pivotal time of the year driveway car washing effluent that 
reaches streams via storm drains is a real detriment to salmon survival. 
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Figure 1 – Overall View of Car Wash Event Location 
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Figure 2 – View of Storm Drain and Water Effluent Collection Device 
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Figure 3 – View of Typical Car Wash Event Asphalt Surface 
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APPENDIX B 
 

Laboratory Report –  
Simulated Effluent Fish Toxicity Test 
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Hypothetical Implications Calculation Spreadsheet 
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Calculation of Vehicle Washing Impact on Small Stream

gray boxes contain independent variables that may be changed for varying assumptions

Location and Vehicle Facts

100,000 assumed population along a small stream that feeds into Lake Washington

1.00 ratio of vehicles to people (approximately correct according to WA DOT statistics) 

100,000 total number of vehicles

Small Stream Facts

15 length of small stream, miles

18 mean width of stream, feet

range of stream flow rates during August

low flow rate (typical of small Puget Sound area stream) high flow rate (typical of small Puget Sound area stream)

2 low volumetric flow rate, cubic feet/second 20 high volumetric flow rate, cubic feet/second

898 low flow rate, gallons/minute 8,977 high flow rate, gallons/minute

0.25 mean depth of stream at low flow rate, feet 1.25 mean depth of stream at high flow rate, feet

0.44 low flow velocity, feet/second 0.89 high flow velocity, feet per second

Overall Car Washing Estimate

48 time period, August weekend with no rain (hours)

1.50 percent of vehicles washed during time period

1,500 total vehicles washed during time period

Individual Driveway Car Wash Event

5 hose flow rate, gallons/minute

15 time that hose is running, minutes

75 total water to storm drain, gallons

53 detergent concentration to stormdrain, parts per million (ppm)

(Note: detergent concentration derived from car wash product directions)

Bathtub Calculation

calculate total stream flow and detergent concentration for time period, assuming all water is collected in a tub

low flow rate high flow rate

345,600 total volume of stream, cubic feet 3,456,000 total volume of stream, cubic feet

15,040 total volume of all car wash water, cubic feet 15,040 total volume of all car wash water, cubic feet

2.2 detergent concentration in total volume of water, ppm 0.2297 detergent concentration in total volume of water, ppm

(Note: fish toxicity test indicated 1.6 ppm of detergent lethal to 50 percent of juvenile rainbow trout)

Time and Distance Analysis (assume uniform distribution in time and distance)

100 number of car washes per mile of stream

31 number of car washes per hour of time period
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 
75 Hawthome Street 

San Francisco, CA ,94105·3901 

September 28, 2009 

J anles Smith 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Di ego, CA 92123 

Re: Draft MS4 Pennit for South Orange COlmty (NPDES Pennit No. 
CASOl08740) 

Dear Mr. SUlith: 

The following are EPA Regio119's comments on the August 12, 2009 draft permit 
for discharges from the South Orange County Mtmicipal Separate Storm Sewer System 
(MS4) within the jurisdiction of the San Diego Regional Board (SDRB) (NPDES pelTIlit 
No. CASOI08740). 

Region 9 submitted comments on the previous draft pennit of March 2009 in 
letters to the SDRB dated May 14,2009 and June 18.2009. We believe significant 
progress has been made in the August 2009 draft permit in addressing our comments on 
the previous draft. Region 9 supports adoption of the latest draft penllit7 with a few 
relatively minor revisions and clarifications as described below. 

A. . Low Impact Developmem (LID) RequiremeJJts 

As we pointed out in our previous letters, Region 9 is seeking clear, measurable, 
and enforceable LID requirements in MS4 permits. The LID req'llirements of the latest 
draft are quite similar to the requirements in the North Orange County MS4 pennit 

, adopted in May 2009, with Region 9's support, by the Santa Ana Regional Board 
(SARB). We believe the SDRB's dl·af1 permit would be consistent with our objectives 
for LID implementation with a few minor revisions discussed below: 

1) Page 8 (Finding D.2.c) - We recommend either removing the word "filtration» 01' 

replacing it with "retention." This would be consistent with the draft permit's Part 
F.1.d.(4)(d) which requires LID BMPs to be sized and designed to ensure onsite retention 
of the design stonn event. We believe this wotlld also better mirror the inten:t of 
mimicking natural hydrology via in.filtration, harvesting and reuse, or evapotranspiration 
of stonnwater, as opposed to the usc of filtrati.on systems which result in st01l11Warer, 
flows into the MS4 via underdrains. 

p, 02 
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2) Page 31 (Part F .1.c.8) - The inclusi.on of "LID biofiltrati.on" in this section pertaining 
to large development projects is inconsistent with both section F.l.d.(4)(d) of the draft 
pennit (described above) and with the SARB MS4 pennit for Orange County (Part 
XII.C.2), where "bio-treatment" is oilly considered to meet that pennit's LID provisions 
if infi1 tTation, harvesting and reuse, or evapotra.nspiration are not feasible. This section 
should be revised to clarify that retention BMPs are preferred, and that the use of . 
bio:filtra.tion will comply with this provision only if retention BMPs are not feasible. 

3) Page 31 (Part F .1.c.8) - At the first mention of the feasibility of onsite retention or 
"LID biofiltration" there should be a reference to the requirement that feasibility criteria 
will be proposed by the co-permittees and approved by the Executive Officer (EO). 
Based on the mention of a "teclmical feasibility analysis" i.n sect~on F .1.d. 7., it's our 
understanding that if s the intent of the permit that this analysis must be submitted for the 
approval of the EO as part of the standard stonnwater mitigation plans (SSMPs) and will 
be subject to public review and comment. The peln).it should be cladfied to explicitly 
state-the expectations for the timing of the submittal of this analysis and th~ review and 
approval process .. These expectations should be included initially in tltis section, which is 
the fiIst instance in the permit where this analysis would apply. . 

4) Page 34 (Part F.Ld.4.(a)(iv)) - We recommend deletion of the words "filter" and 
"deta.in" since they are not consistent with the intent of onsite retention as noted above. 

5) Page 36 (Part F.1.dA.(d)(ii)) - Given the mention of technical infeasibility ill this 
s~ction) it should be noted here that the conclusions 011 feasibility will be made based on 
the approved feasibility analysis. 

6) Pa.ge 36 (Part F.1.d.4.(d)(iii)) - We recommend the word "may" be changed to "must" 
to ensure conventional treatment is reqUired when LID is detennined to be infeasible. . 

7) Page 39 (part F.1.d.7) - As noted above, mention of the technical feasibility analysis 
sholLld clarify expectations for the submittal of this analysis along with the fact that there 
will be an opportunity for public review 'and comments> and ultimate approval by the EO.~ 

B. Total Maximum Daily Loads (TMDLs) 

, As you know, the Baby Beach TMDL has not yet been approved by the State 
Office of Administrative Law (OAL) or EPA. Accordingly, Finding E.lI is not clIrrently 
accurate.in stating that the permit includes wasteload allocations (WLAs) [Tom fully 
approved TMDLs. However, we anticipate the Baby Beach TMDL will be approved by 
OAL and EPA prior to pennit adoption) and we suggest YOLL proceed under this 
assumption. 

We also suggest the following clarifications al1d revisions related to the proposed 
TMDL requirements of the permit: 

P. 03 
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1) Page 79 (Part 1) - The reference to Finding E.12 appears to be an error, and should be 
corrected. 

2) Page 79 (Part I. 1. a) - Although Fi1)ding E.II identifi.es the particular cowpermittees 
which are affected by the TMDL requirements, it wOl.lld be helpful for additional 
clarificatioll to include the names of these co-permittees in Part I.l.a of the pennit as 
well. 

3) Page 79 (Part I.1.b) - The permit should contain clear expectations for monitoring to 
ensure achievement of TMDL WLAs. Given that the referenced TMD L does not include 
a clear monitoring plan, the permit should require submittal of a lIlonitoling plan> and 
-specify the date by which tllis plan must be submitted. 

4) Page 79 (Part I.I.c.) • Since the date for compliance with the dry weatherWLA is five 
years after permit adoption> it appears euoneOllS to require both the wet weather alld dry 
weather WLAs to be met by 2019, ten years after permit adoption. It shoLlld be noted 
that dry weather WLAs must be met by the end of2014. 

C. Numeric Effluent Limits for N01,-Stormwater Discharges 

In our previous letter of May 14, 2009, we supported the l.llclusiol1 of numeric 
effluent Ihnits for non-stonnwater discharges, and we continue to do so. Establishing 
these limits is consistent with section 402(P)(3)(B)(ii) of the Clean Water Act, which 
states that permits for municipal stormwater must effectively prohibit non-stoml\vater 
discharges into the stonn sewers: 

1) Page 22 (part C.4) - We recommend clarification regarding the "representative 
percentage" of the major outfalls/stations which will monitored. The pennit should 
provide expectations for the magnitude of required monitoring pursl~ant to tlus section. 

2) Page 23 (Table 4.a.2) - It appears that the numeric values in the columns for the 
saltwater AMELs and. MDELs should be reversed, i.e., the MDELs should be the larger 
numbers. 

D. Storm water Action Levels 

. We fully support the inclusion of st01ll1water action levels (SALs) in the permit. 
These requirements help to cla1:ify MEP. We recommend. the fact sheet inclLlde 
additional i.nfom1atio:q. describing how the particular values for the SALs were derived. 

1.) Page 25 (Part D.2.) - Again. the permit requi.res Sall1pling ofa "representative percent 
of the outfalls." Both here and in Part C.4, the permit should provide some degree of 
specificity so that the permittees and the public have all. idea of the expectations for the 
number of outfalls to be monitored. 

E. Retrofitting Exi,r;tillg Development 

P. 04 
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We fully support the proposed requirements in the permit for retrofitting exi.sting 
development with additional. controls such as LID. The benefits of adding LID measures 
in particular in new developments have been documented in numerous reports of which 
the Board is well aware. Such benefits would also accrue from a.dding LID to existing 
developments. In addition to the support provided by the fact sheet, we would note that 
such requirements are en.couraged by the State's 2005 report entitled "NPDES 
Stonnwater Cost Survey" which .also investigated alternative approaches to stormwater 
control. 

F. Hydromodiftcatioll 

We are pleased to see the dr.aft permit continues to include requirements related -to 
hydromodification, and that clear, measurable requirements are included to addl-ess the 
issue. We believe the reqUirements are fully supported in the fact sheet and are consistent 
with the requirements of other recent MS4 pennits in. Califomia. 

We appreciate the opportunity to provide input on the draft pemtit. If you would 
like to discuss these comments,please contactJohn Tinger at (41.5) 972-3518) or Eugene 
BrOlnley at 41.5-972-3510. 

~.il'l.cerely, . 

VL/J.-£ 
Douglas E. Eberhardt, Chief 
NPDES Permits Office 

P. 05 
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September 28, 2009 
 
Mr. John H. Robertus 
Executive Officer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 
RE: Tentative Order No. R9-2009-0002 
 
Dear Mr. Robertus, 
Please accept these comments pertaining primarily to requirements for priority 
development projects found in section F.1.d. of Tentative Order R9-2009-0002. There are 
many sections of this permit that deserve support, including the existing development 
component, infiltration and groundwater protection standards, BMP tracking requirements 
the distinction between wet weather and dry weather runoff.  However, the permit 
continues to makes a crucial misstep by requiring participation in an LID waiver program 
for those sites where implementation of select LID BMPs is infeasible. 
 
Section F.1.d.(4) - Reduce pollutants to the MEP or implement LID to the MEP? 
The Section F.1.d.(4).(d).(iii) requirement to participate in the LID waiver program 
effectively replaces the Clean Water Act directive to reduce the discharge of pollutants of 
concern to the maximum extent practicable (MEP) with a fundamentally new and more 
stringent standard of implementing a very narrow subset of LID BMPs to the maximum 
extent practicable. The two requirements are not interchangeable.  
 
Section F.1.d.(4) requires on site retention where feasible.  Were retention is demonstrated 
to be infeasible, biofiltration is required.  Where that is infeasible, “conventional treatment 
control BMPs in accordance with Section F.1.d.(6) must be used, and the project must 
participate in the LID waiver program.   
 
However, Section F.1.d.(6).(d).(i) states that BMPs must, at a minimum, “be correctly 
sized and designed so as to remove storm water pollutants to the MEP”.  So, essentially the 
permit stipulates that if it is infeasible to meet the LID requirements, a site must still meet 
the MEP standard, and in addition must participate in the LID substitution program.  In this 
context it is clear that the LID requirements and the triggering of the LID substitution 
program are additional requirements above and beyond the requirement to meet the MEP 
standard.   
 
It would be more consistent with the MEP standard to include an MEP waiver program in 
the permit instead of an LID waiver program.  If for some reason a project is unwilling to 
implement the most effective controls that are also feasible, then it is perfectly reasonable 
to require participation in a waiver program to ensure that at least on a watershed basis 
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impacts of development are mitigated. 
 
Section F.1.d – Allow regional retention facilities where on-site retention is feasible, 
but not desirable. 
 
Section F.1.d of this permit requires that priority development projects retain the design 
storm on-site where feasible.  We strongly support this requirement, with the caveat that 
off-site retention should be allowed where local retention is feasible but not desirable.  For 
example, where there are confining layers at some depth below the surface, it may be 
possible to infiltrate on site, but excess groundwater inputs may create problematic seeps 
downstream or could otherwise disrupt the local hydrologic balance.  It may also be more 
feasible to manage retention facilities, groundwater tables and water harvest systems 
regionally.  A project should be allowed to discharge runoff to a regional retention BMP in 
accordance with a regional management plan without needing to first show that on-site 
retention is infeasible. 
 
Section F.1.d.(4).(d).(ii) -  Replace “Biofilter” with “Filter”. 
To resolve the conflict between implementing LID to the MEP and reducing pollutant 
discharge to the MEP, the term “biofiltration” in Section F.1.d.(4).(d).(ii)should be 
replaced with “filtration”.  
 
We also strongly support the use of filtering BMPs where either local or regional retention 
BMPs are infeasible.  However, the draft tentative order attempts to limit the range of 
allowable filtration BMPs by requiring “biofiltration” with storage for at least 75% of the 
volume of the design storm.  These limitations are not justified by any clear performance 
benefit and may actually be counterproductive. 
 
The “bio” modifier and the term “biofilter” are unexplained.  Taken literally, “biofilter” 
may exclude filters using inert filter media without a significant organic component, such 
as sand.  However, nearly all filters, including sand filters will develop a biologically 
active microbial community of within and especially at the surface of the filter media that 
will improve pollutant removal and transformation.  Presumably filters incorporating 
organic media, but not plants would qualify as “biofilters”. Unfortunately, the term “bio” is 
often narrowly interpreted as meaning “incorporating plants”.   This interpretation would 
be especially unfortunate in this case since it would limit the range of filters allowed and 
would also ensure that BMPs add to irrigation water demand. 
 
Section F.1.d.(4).(d).(ii) – Replace the 75% design storm storage requirement with a 
requirement that filters must be moderately to highly effective for anticipated 
pollutants of concern on site. 
 
The 75% volume requirement in this section is poorly worded and unnecessary.  It 
currently states that the “detention volume is allowed to be no less than 0.75 times the 
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design storm volume”.  Taken literally, this would require a BMP to store 75% of the total 
design storm volume even where a portion of the design storm is retained on-site by other 
BMPs. I doubt that this is the intent.  At a minimum, this section must be revised to require 
that the biofiltration BMP be designed to retain 75% of the portion of the design storm that 
is not retained on site. 
 
Preferably the requirement would be removed altogether since it conflicts with an earlier 
observation in the same sentence that biofiltration facilities are designed as flow through 
BMPs.  It is more appropriate to design filters based on a flow rate, rather than a volume.  
The 75% volume requirement will make these systems unnecessarily large and expensive.  
No performance based justification is given for this extra cost which will be substantial.   
 
For example, one impervious acre will produce 2,700 cubic feet of runoff from a 0.75” 
storm.  Assuming a ponding depth of 6”and a soil depth of 18” with a generous void ratio 
of 30%, a landscape based “biofilter” must occupy at least 4.5% of the contributing 
impervious site area. This area simply will not be available downstream of impervious 
areas on many redevelopment sites.  In such cases, a similarly effective subsurface, non-
vegetated media filter would still be technically feasible since it could be installed under a 
paved surface.   
 
The existing 75% design storm storage standard should be replaced by a requirement that 
any filter implemented must have a the ability to treat pollutants of concern expected to be 
generated on site with at least medium effectiveness as demonstrated in full scale field 
monitoring.  With these changes, a technically feasible and effective solution will exist for 
all sites regardless of their development density, soil properties or other constraints.  
 
Currently, any discussion of the required performance capabilities of a “biofiltration” 
device is missing from this section.  The result of this oversight will be development of 
designs that seek primarily to meet the “bio” and volume storage requirements instead of 
the MEP based performance requirements in section F.1.d.(6).  These two sets of criteria 
are potentially conflicting.   Requiring conformity with design details instead of the MEP 
performance standards stifles innovation and may actually prevent the maximum extent 
practicable standard from being met.  For example, a site discharging to a water body with 
a bacteria TMDL, may be required to install a powered filtration and disinfection system if 
on-site retention is infeasible.  As written, the permit would also require that they 
participate in the LID waiver program even though the quality of discharge may be far 
superior to that of a “biofilter”. 
 
Media Filter Design and Performance Verification 
Media filters are available in a wide variety of designs including some that have been 
proven to be effective for common stormwater pollutants and can be installed below grade 
in self contained structures.  Performance of any media filter is impacted by many factors 
including hydraulic loading rate, media gradation and chemical properties, bed thickness 
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and orientation, influent pollutant load and concentration, and longevity.  Whether a filter 
has a vegetated component or not is just one additional design factor and may not be a 
critical factor at all.   
 
At CONTECH we have been researching stormwater filter performance for over 15 years 
and offer a vegetated version, the UrbanGreen BioFilter® (Attachment 1) and several non-
vegetated versions including the Stormwater Management StormFilter® (Attachment 2).   
Throughout the United States, more than 80,000 StormFilter cartridges have been installed, 
often in combination with infiltration or detention systems, or other stormwater 
management practices. In California there are over 25,000 StormFilter cartridges in 
operation.  During the past permit term more than 130 separate StormFilter system 
installations have been completed in Orange County alone.  This system is typically used 
on the densest and most challenging sites where infiltration and landscape based BMPs are 
not feasible.  The flexibility to use this BMP and similarly effective controls such as sand 
filters without triggering waiver programs must be maintained for those projects where 
they are in fact the most effective controls that are technically feasible. 
 
In laboratory tests verified by the Washington Department of Ecology, the StormFilter 
consistently removed sediment particles 5-10 microns in diameter and larger at full 
treatment capacity. In the field, the StormFilter has consistently shown the ability to reduce 
effluent TSS concentrations to less than 20 mg/L when influent concentrations are less 
than 100 mg/L and to remove greater than 80% of the TSS load at higher concentrations.  
A variety of StormFilter media options are also available to target specific pollutants such 
as sediment, phosphorous, heavy metals and oil and grease.  The hydraulic loading rate of 
each cartridge can also be set to achieve various performance objectives.  For your 
reference, a StormFilter performance summary is included with this letter (Attachment 2). 
 
As of June 2009, the Stormwater Management StormFilter is the only proprietary filtering 
technology that has been field-tested and approved for stand alone use in the following 
peer reviewed nationally recognized programs: 
 
Washington State Department of Ecology 
The Technology Assessment Protocol - Ecology (TAPE) 
The StormFilter is approved as stand-alone facility in meeting the Washington State 
Department of Ecology basic treatment standards. 
http://www.ecy.wa.gov/programs/wq/stormwater/newtech/use_designations/StormFilterG
ULD12307.pdf   
 
Protocol for Stormwater Best Management Practice Demonstrations 
Technology Assessment Reciprocity Partnership (TARP) 
StormFilter field monitoring data has been verified by New Jersey Corporation for 
Advanced Technologies (NJ CAT). 
The StormFilter is certified to remove 80% of typical stormwater sediment by the New 
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Jersey Department of Environmental Protection. 
http://www.nj.gov/dep/stormwater/docs/treatment_final_cert_stormfilter.pdf  
 
ETV Protocol– Stormwater Source Area Treatment Technologies 
US EPA - Environmental Technology Verification Program 
The StormFilter was tested at three separate sites following the ETV protocol. 
http://www.epa.gov/nrmrl/std/etv/vt-wqp.html  
 
Investigation of Structural Control Measures for New Development 
Sacramento Stormwater Quality Partnership 
The StormFilter is conditionally approved pending final review of testing information from 
33 storms. 
http://www.sacramentostormwater.org/SSQP/development/proprietary.asp  
 
Summary 
We strongly urge you to revise Section F.1.d.(4).(d).(ii)  by replacing the term “biofilter” 
with “filter” and replacing the 75% design storm volume storage requirement with filter a 
performance standard.  Without these changes, the only technically feasible treatment 
controls on some sites with poor soils and without adequate landscape area available for 
biofiltration may trigger participation in the LID substitution even while still requiring the 
MEP standard to be met on site. 
  
 
 
 
Sincerely, 

 
 
Vaikko P. Allen II, CPSWQ, LEED-AP 
Southwest Regulatory Manager  
CONTECH Stormwater Solutions, Inc. 
 

0003912



 

 

Attachment 1 
UrbanGreen BioFilter® 
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800.338.1122 
www.contech-cpi.com 

CONTECH Construction Products Inc. 

The  UrbanGreen  BioFilter is an enhanced �����������	 system that combines nature’s ability to treat stormwater runoff  
with the most highly tested and proven media ��������	 system on the market today - the Stormwater Management  
StormFilter ® . This combination of biological and engineered media ��������	 creates the perfect balance for the  
removal of the most common pollutants found in stormwater runoff. The  UrbanGreen   BioFilter was dev eloped  to  
help meet today’s site design cha llenges of Low Impact Development. 


����������	����	��������������	�
��������w, rooftop drainage, or as an area  
drain in parking lots. 

�	�������	�����������������
�����������	������������	����������
using  an engineered soil m ixture. The  
soil components are design ed for high  
permeability while maintaining moisture  
content for plant growth. The soil mixture  
has a documented ability to remove �ne  
sediments, metals, nut rients, hydrocarb ons,  
and other common pollutants found in  
stormwater. 

Native vegetation provides nutrient  
uptake and evapotranspiration. Multiple  
vegetation options are available for all  
geographies. 

�	����������������	�������������
capacity���������	�	�������������
��������������������������	�����������
Media options include Perlite, Zeolite/ 
Perlite/Granular activated carbon mix (ZPG),  
or CSF ®   leaf media. 

High  ����������������	�����������
system via an internal bypass.  The built- 
in bypass eliminates the need and cost of  
external bypass structures. 

System can be designed to discharge  
����	����	������������	���������
�����������	��������	���	�����	������
!�"
#!$�	��������	%��������

Patents Pending 

leaving a greener footprint on your site . 

The UrbanGreen BioFilter is an enhanced biofiltration system incorporating the benefits of bioretention, 
biofiltration, and media filtration. 

1 

2 

3 

5 

6 

4 

1 
2 

3 

5 

6 

4 

BioFilter 

Nothing in this catalog should be construed as an expressed warranty or an implied warranty of merchantability 
or fitness for any particular purpose. See the CONTECH standard Conditions of Sale 
(viewable at www.contech-cpi.com/cos) for more information.
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UrbanGreen™ BioFilter  
Design, Operation and Performance 
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UrbanGreen™ BioFilter Overview
The UrbanGreen™ BioFilter is an enhanced biofiltration system 
that combines nature’s ability to treat stormwater runoff with 
the proven performance capabilities of cartridge-based media 
filtration. This combination of biological and engineered media 
filtration create the perfect balance for the removal of common 
pollutants found in stormwater runoff.

Although the UrbanGreen BioFilter will complement any site, 
it was specifically developed as a component for low impact 
development (LID) sites. LID is an approach to stormwater 
management, emphasizing the use of small, decentralized 
management practices to treat rainfall close to its source and 
facilitate infiltration back into the ground. The goal of LID is to 
maintain the predevelopment hydrology and to lower the overall 
environmental impact footprint of the site. 

Common LID practices include biofiltration, bioretention and 
media filtration. The UrbanGreen BioFilter incorporates all three 
of these processes into one system to maximize the pollutant 
removal capabilities. Furthermore, the UrbanGreen BioFilter is 
specifically designed to treat small catchment areas and can 
easily be combined with underground infiltration, so runoff 
can be treated and infiltrated close to where the rain falls. 
This decentralized approach to managing stormwater is a core 
principle of LID. 

Basic Operation
The UrbanGreen BioFilter is constructed in a curb inlet 
configuration and designed to treat runoff from roadways, 
parking lots, roof tops, and other runoff generating surfaces. 
The basic operation and components of the UrbanGreen BioFilter 
are illustrated in Figure 1. As illustrated, initial runoff enters the 
system and is directed by the inlet weir into the bioretention 
bay. A variety of complex treatment processes including physical, 
chemical, and biological activities occur as stormwater infiltrates 
through the engineered soil mixture and interfaces with the root 
system of the tree or other vegetation. The specific components 
of the engineered soil mixture were selected to provide high 
pollutant removal and permeability while maintaining sufficient 
moisture content for plant growth. After infiltrating through the 
engineered soil mixture stormwater exits the bioretention bay 
via the bioretention bay underdrain which directs the treated 
stormwater to the outlet chamber. 

The UrbanGreen BioFilter employs two distinct treatment 
components. The first is the bioretention component as described 
above. The second is a media filtration component. When the 
bioretention bay reaches its treatment capacity, runoff begins 
to flow through the cartridge bay inlet located at a set elevation 
above the surface of the engineered soil mixture. This runoff is 
treated by Stormwater Management StormFilter® (StormFilter) 
media cartridges prior to discharging into the outlet chamber. 
StormFilter media cartridges are among the most thoroughly 
tested and proven stormwater treatment devices and can 
be designed with a variety of media types including CSF leaf 
compost, Perlite and ZPG (a blend of Zeolite, Perlite and Granular 

Activated Carbon) to target the specific pollutants of concern. 
More information on the operation and performance of the 
StormFilter media cartridge can be found in the StormFilter 
Configuration Guide available at www.contech-cpi.com. 

The two stage treatment process of the UrbanGreen BioFilter 
ensures that the initial runoff from small urban catchments, 
which commonly carries the highest pollutant concentrations, is 
treated via bioretention.  Higher flows are treated by StormFilter 
media cartridges. Consequently, unlike similar manufactured tree 
box filters, the bioretention bay is not inundated with a higher 
degree of runoff or pollution than it can reasonably handle 
without causing frequent bypass or maintenance issues.

Figure 1: Basic Operation & Components

 
The UrbanGreen BioFilter is designed with an internal bypass to allow 
runoff exceeding the capacity of both the bioretention bay and the 
media cartridges to discharge directly into the outlet chamber. This 
unique feature of the UrbanGreen BioFilter protects against high 
flow washout of previously captured pollutants and reduces overall 
project costs by eliminating the need for external bypass structures.

Treated and bypassed flows are joined in the outlet bay of the 
system where they can then be directed into a detention or 
retention system as site conditions and regulations dictate. 
If infiltration is feasible based on soil conditions, CONTECH 
recommends that the UrbanGreen BioFilter be combined with 
subsurface infiltration BMPs such as the ChamberMaxx™ or 
perforated CMP system (more information available at www.
contech-cpi.com) infiltration chambers to facilitate groundwater 
recharge and reduce runoff from the site.
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Design Process
The UrbanGreen BioFilter provides a variety of stormwater 
management and development benefits including a high level 
of removal of the primary pollutants of concern, unconstrained 
placement of the system on the site, improved aesthetics, 
improved air quality and potential LEED credits. Another benefit 
is the simple sizing process for this technology. 

As shown in Table 1, the UrbanGreen BioFilter is available in one 
standard size and has a total treatment capacity of 61 gallons per 
minute (gpm). The total treatment capacity is the aggregate of 
the treatment capacities of the bioretention bay and StormFilter 
media cartridges. 

Table 1: Treatment Capacity, Bypass Capacity and 
Dimensions 

The design infiltration rate of the bioretention bay is controlled 
by the initial media permeability and a flow control orifice. 
Although the infiltration rate may vary in different jurisdictions, 
50 in/hr (approximately 0.5 gpm per square foot) of surface 
area is the typical design infiltration rate. The surface of the 
engineered soil mixture is approximately 32 square feet which 
equates to a treatment capacity of 16 gpm. 

Testing has shown that the engineered soil mixture in the 
bioretention bay can infiltrate at a rate of 360 in/hr at the design 
driving head of 12 inches, however an outlet flow control limits 
the rate so significant pollutant loads can accumulate before 
the media drops below the design infiltration, and maintenance 
is required. Using an outlet flow control to control infiltration 
rates rather than the media itself allows soil with a higher void 
volume to be used. This substantially decreases the frequency of 
maintenance because there is more storage volume for captured 
pollutants within the soil media. It also improves performance by 
reducing velocities in the pore spaces within the media.

The treatment capacity of the media cartridge portion of the 
UrbanGreen BioFilter is based on treating runoff at a rate of 2 
gpm per square foot of cartridge surface area and utilizing two 
27-in media cartridges. The treatment capacity of each cartridge 
is 22.5 gpm for a total capacity of 45 gpm for both cartridges. 
Like the soil mixture, the media cartridges are designed with a 
flow control, so flow through each cartridge is restricted to the 
design rate. This feature improves both the performance and 
longevity of the cartridges. 

Local regulations will typically determine how much flow needs 
to be treated. Many regulatory agencies specify a water quality 

“design storm” such as a 6-month or 1-year return period 
storm event.  Refer to local guidelines for the calculation of 
required design storm. Once the treatment flow rate has been 
determined, simply divide that amount by the total treatment 
capacity of the UrbanGreen BioFilter (61 gpm) to determine the 
number of units needed.

When placing the system on site, there are few constraints on 
the location of the UrbanGreen BioFilter system (unlike similar 
systems that cannot be placed at the low point of a parking 
lot or require unidirectional flow along a curb face in order to 
function). Once a location for the UrbanGreen BioFilter has been 
determined, compare the anticipated peak conveyance flow 
with the bypass capacity to ensure that the system has sufficient 
capacity to handle these higher flows.

Two hydraulic controls impact the bypass capacity of the 
UrbanGreen BioFilter. The throat opening controls the hydraulic 
capacity as a function of the opening width, allowable top 
width, gutter cross slope, manning’s “n,” and other relative 
factors. State and local jurisdictions typically provide inlet design 
guidelines for flow hydraulics. (If this information is not available, 
refer to the FHWA HEC 12 Drainage of Highway Pavements, 
1984. http://www.fhwa.dot.gov/engineering/hydraulics/pubs/hec/
hec12.pdf) 

The second hydraulic control is the internal bypass weir. The crest 
elevation is 4 inches below the grade break point of the curb 
opening inlet at the face of curb and has a weir length of 2-ft 
by 4-in. It is a sharp crested weir. Calculate the capacity of the 
bypass weir using the discharge equation, Q = cLH1.5. 

For example, with 4 inches of driving head and a discharge 
coefficient of 3.3, the design discharge is 1.48 cfs. At a discharge 
of 2 cfs, the head on the weir is 4.9 inches giving a depth of 
flow at the curb face of approximately 1-in. This is given the 
conservative assumption that there is no flow through the 
treatment system itself. 

The UrbanGreen BioFilter has been hydraulically tested and 
evaluated for scour at flows up to 2 cfs with results showing that 
no scour was present in the system. These observations indicate 
that the system could handle higher flows without compromising 
performance. The maximum bypass capacity of the UrbanGreen 
BioFilter is therefore a function of the maximum allowable depth 
of flow at the curb face as defined by the governing jurisdiction.

This substantial internal bypass capacity is a key advantage of 
the UrbanGreen BioFilter as it eliminates the need for additional 
external structures. However, if the bypass capacity of the 
UrbanGreen BioFilter is less than the anticipated peak conveyance 
flow rate, then an external bypass may be used.

 Treatment Capacity1,2 Footprint3 (LXW) Depth4

 (gpm) (ft) (ft)

 61.0 6 x 8 5.083

1. Combined capacity of bioretention and media cartridges
2. Maximum conveyance flow through the system is a function of the allowable depth 

of flow at the curb face as defined by the governing jurisdiction
3. Inside dimensions
4. Distance from tree grate to invert of outlet pipe (or vault floor)
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Performance Testing
As part of the development of the UrbanGreen BioFilter, several 
soil mixtures were subject to large-scale column tests in order to 
identify a combination of soil components that offered the best 
combination of porosity, conductivity, treatment capacity, water 
retention capacity and performance (de Ridder, 11/17/08). 

Testing was conducted using an apparatus that simulated a 1.8-
ft2 section of a full-scale UrbanGreen BioFilter soil bed.  
Experiments included:  

1. Retention—water retention characteristics;
2. Head Loss—stage discharge relationships; and 
3. Sediment Removal—assessment of sediment removal 

capabilities. 

The best mixture identified for use with the UrbanGreen 
BioFilter consisted of a specific mixture of sand, processed leaf 
compost, porous aggregate and special additives.

With respect to water retention, the chosen soil mixture 

demonstrated a 1-hr specific yield (ratio of the volume of water 
that drains due to gravity in 1-hr to the total volume of soil) of 0.39 
and a 1-hr specific retention (ratio of volume of water retained 
against gravity in 1-hr to the total volume of soil) of 0.12. These 
values were similar to those observed for soil mixtures with particle 
size distributions that were much finer than the chosen soil mixture.

The bioretention component of the UrbanGreen BioFilter treats 
stormwater at a rate of 50 in/hr with 12-in of driving head. The 
high conductivity of the chosen soil mixture provides the desired 
hydraulic loading rate at a much lower driving head (Figure 2). This 
suggests that the soil mix allows the system to operate at design 
hydraulic loading rates for an extended period of time despite 
continuous interstitial sediment accumulation.

Sediment removal characteristics of the chosen soil mix were 
very high. Greater than 95% removal was observed at the design 
operating rate of 50 in/hr using the Sil-Co-Sil 106 sediment removal 
testing standard (SG = 2.65, d50 = 25-um). More information 
on the evaluation of the UrbanGreen BioFilter is available upon 
request. 

©2009 CONTECH Construction Products Inc.

CONTECH Construction Products Inc. provides site solutions for the civil engineering industry. CONTECH’s portfolio includes bridges, drainage, 
sanitary sewer, stormwater and earth stabilization products. 

Nothing in this catalog should be construed as an expressed warranty or an implied warranty of merchantability or fitness for any particular 
purpose. See the CONTECH standard Conditions of Sale (viewable at www.contech-cpi.com/cos) for more information

The product(s) described may be protected by one or more of the following US patents:  5,322,629; 5,624,576; 5,707,527; 5,759,415; 5,788,848; 5,985,157; 6,027,639; 6,350,374; 6,406,218; 
6,641,720; 6,511,595; 6,649,048; 6,991,114; 6,998,038; 7,186,058; 7,296,692; 7,297,266;  related foreign patents or other patents pending.

Please 
Recycle

Figure 2: Hydraulic Loading Characteristics of the UrbanGreen BioFilter
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www.contechstormwater.com

Filtration Products 
CONTECH Stormwater Solutions provides fi ltration Best Management Practices 
(BMPs) designed to meet the most stringent regulatory requirements for stormwater 
treatment. Our products remove the most challenging target pollutants using 
sustainable media – including total suspended solids (TSS), soluble heavy metals, 
oil and grease, and total nutrients. Product fi eld-proven performance has earned 
hundreds of standalone BMP approvals from regulatory agencies nationwide. 

Why Filtration?
Provides the highest treatment level of any standalone, passive BMP

Meets the most stringent regulatory requirements 

Scalable cartridge-based design allows sizing to meet project requirements

Targets site-specifi c pollutants with customized fi ltration media 

HS-20 rated, underground BMPs maximize land use

About CONTECH Stormwater Solutions
When you select CONTECH Stormwater Solutions, you’ll get much more than 
stormwater management products. You’ll have dedicated, knowledgeable 
engineers and technical experts to help you select the right technology to meet 
your regulations. Our organization is committed to preserving water resources by 
providing customized, site-specifi c stormwater treatment solutions. And, every 
product is backed by the most comprehensive lab, fi eld and independent testing 
in the industry. As one of the four divisions of CONTECH Construction Products 
– Stormwater, Bridge, Earth Stabilization, and Drainage – we bring you the 
most comprehensive portfolio of solutions in the industry. Every day. Every site.

•

•

•

•

•

Target Pollutants
Total suspended solids

Soluble heavy metals

Oil and grease

Total nutrients

Organic toxicants

•

•

•

•

•

Applications
Commercial, municipal, and 
industrial sites

High-density and single-family 
residential sites

Maintenance, transportation 
and port facilities

Parking lots

Arterial roads

Bridges

•

•

•

•

•

•

The Stormwater Management 
StormFilter®

Siphon-actuated fi ltration

Surface cleaning mechanism extends maintenance intervals

Uniform sediment loading increases cartridge longevity

Five optimized confi gurations fi ts different applications

Cartridge-based system provides exact sizing

Dry sump means no water to remove during maintenance

Extensive fi eld verifi cation studies prove performance

•

•

•

•

•

•

•

Filtration Product Overview
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Volume StormFilter 
Volume-based

Confi gured as an entire system or partial 
system (pretreatment captures the WQv; 
fi ltration fl ow control)

Low cost installation — precast 
components simplify installation

•

•

•

High Flow StormFilter
One structure for easy installation 

Sized to meet the site-specifi c treatment 
rate for lower capital, installation and 
maintenance costs

Reduces labor and site work associated 
with cast-in-place designs

•

•

•

Vault StormFilter 
Site-specifi c design treats the water 
quality storm

Engineered to simplify the entire 
stormwater system and lower 
overall cost 

Easy installation — arrives on-site 
fully assembled

•

•

•

StormFilter
Siphon-actuated filtration
Designed to meet stringent regulatory requirements, The Stormwater Management StormFilter® 
targets a full range of pollutants in urban runoff. Using a variety of sustainable media and passive 
fi ltration, the StormFilter effectively removes TSS, soluble heavy metals, oil and grease, and total 
nutrients.

The patented surface cleaning system prevents surface blinding and extends the cartridge life cycle as 
well as maintenance intervals. The StormFilter is cost-effective, highly reliable, and easy to install.

From small, pre-fabricated catch basins to large box culvert and panel vaults, StormFilter systems are 
installed underground, leaving valuable land available for development. The compact design also 
reduces construction and installation costs by limiting excavation.

How does it work? 
The StormFilter is a passive, siphon-actuated, media-fi lled fi lter 
cartridge that traps and adsorbs particulates and pollutants. 

During a storm, runoff passes through the fi ltration media and 
starts fi lling the cartridge center tube. Air below the hood is purged 
through a one-way check valve as the water rises. When water 
reaches the top of the fl oat, buoyant forces pull the fl oat free and 
allow fi ltered water to drain. 

After the storm, the water level in the structure starts falling. A 
hanging water column remains under the cartridge hood until 
the water level reaches the scrubbing regulators. Air then rushes 
through the regulators releasing water and creating air bubbles 
that agitate the surface of the fi lter media, causing accumulated 
sediment to drop to the vault fl oor. This patented surface-cleaning 
mechanism helps restore the fi lter’s permeability between storm 
events.

UNDER-DRAIN MANIFOLD
CAST INTO VAULT FLOOR

 VAULT FLOOR
 FILTERED WATER

 FILTERED WATER

UNDER-DRAIN MANIFOLD

 SCRUBBING REGULATOR (8)

 CENTER TUBE

 FILTER MEDIA

 AIR LOCK CAP WITH CHECK VALVE
 LIFTING TAB

 FLOAT VALVE

 HOOD

 OUTER MESH

 UNFILTERED WATER
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Curb-Inlet StormFilter
Low drop fi ltration meets stringent treatment 
regulations on low drop sites

Curb inlet installs out of the roadway, and treats 
sheet fl ow as it enters the stormwater system

3-in-1 design reduces costs and simplifi es design

•

•

•

CatchBasin StormFilter
Low cost, ideal for small sites with stringent 
regulations

Low hydraulic profi le

3-in-1 design: Catch basin, high fl ow bypass, 
fi ltration BMP

Easy installation — arrives on-site fully assembled

•

•

•

•

INLET PIPE

FLOW SPREADER

INTERNAL HIGH
FLOW BYPASS

OUTLET PIPE

UNDER-DRAIN MANIFOLD

FILTRATION BAY

INLET BAY

UNDER-DRAIN OUTLETS

OUTLET BAY

The Stormwater Management 
StormFilter®

An array of fi ltration media targets site-
specifi c pollutants 

Designed for maintenance cycles of one year 
or longer so your fi ltration system remains 
active all year long

Flow-based and volume-based systems 
available to fi t regulations on your project

Pre-manufactured designs make installation 
easier, save you time and money

Cartridge-based systems provide exact sizing 
for every project 

Dry, or nearly dry, between storm events with 
optional Drain-Down — no water to remove 
during maintenance

•

•

•

•

•

•

Perlite is naturally occurring 
puffed volcanic ash. Effective 
for removing TSS, oil and 
grease. 

CSF® Leaf Media and MetalRx™ 
are created from deciduous leaves 
processed into granular, organic 
media. CSF is most effective for 
removing soluble metals, TSS, oil 
and grease, and neutralizing acid 
rain. MetalRx, a fi ner gradation, 
is used for higher levels of metal 
removal. 

Zeolite is a naturally occurring 
mineral used to remove soluble 
metals, ammonium 
and some organics. 

GAC (Granular Activated 
Carbon) has a micro-porous 
structure with an extensive 
surface area to provide high 
levels of adsorption. It is 
primarily used to remove oil 
and grease and organics such 
as herbicides and pesticides.

Media Choices
Our fi ltration products can be customized using different fi lter media to target site-specifi c 
pollutants. A combination of media is often recommended to maximize pollutant removal 
effectiveness.

Perlite CSF MetalRx Zeolite GAC

Sediments  

Oil and 
Grease   

Soluble 
Metals   

Organics   

Nutrients    

-StormFilter Application -VortFilter Application

Note: Indicated media are most effective for 
associated pollutant type. Other media may 
treat pollutants, but to a lesser degree.
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Summary of Field Performance Evaluation of the Stormwater 
Management StormFilter® for Removal of Total Suspended Solids  
 

Introduction 
The Washington State Department of Ecology (Ecology) and the New Jersey 

Department of Environmental Protection (NJDEP) have established individual statewide 
certification programs for the evaluation and approval of stormwater best management practices 
(BMPs).  The certification programs establish guidelines and protocols for meeting state 
regulatory stormwater treatment requirements and define analytical methods for the evaluation 
of suspended solids removal efficiency.   

The Stormwater Management StormFilter® (StormFilter) is the first manufactured BMP 
to receive stand-alone approval by both NJDEP and Ecology for meeting state requirements for 
removal of total suspended solids (TSS).  Summaries of the certification programs and the 
StormFilter field evaluations are included below.   

Field Evaluation Programs 
Technology Assessment Protocol – Ecology 

In 2002, Ecology established the Guidance for Evaluating Emerging Stormwater 
Treatment Technologies, Technology Assessment Protocol – Ecology (TAPE) for evaluating 
stormwater BMPs.  The primary objective of the TAPE is to characterize BMP effectiveness in 
removing pollutants from stormwater in accordance with the performance claims and treatment 
goals outlined by Ecology (Table 1).   

The TAPE technology evaluation process determines use-level designations for each 
BMP technology.  Where an emerging technology is not in widespread use, a Pilot Level 
Designation may be assigned, allowing limited use in order to demonstrate performance in the 
field.  If the technology has substantial performance data, Ecology may grant a Conditional Use 
Level Designation, defining a period when field testing per the TAPE must be completed in 
order to obtain a General Use Level Designation (GULD).  A GULD confers a general 
acceptance for the technology as it has satisfied Ecology’s treatment goals per the TAPE. 

The technology evaluation process that leads to a GULD from Ecology involves several 
elements beyond the execution of a field-monitoring program.  The applicant must implement a 
Quality Assurance Project Plan (QAPP), outlining the monitoring program specifics in 
accordance with the TAPE.  In addition to the QAPP, the applicant must submit an independent 
Technology Evaluation Engineering Report (TEER) to Ecology for review and approval 
(WADOE, 2004).  The TEER is a third-party document that evaluates performance claims and 
field results, and then recommends use-level designations.  Representatives from Ecology and 
local municipalities participate in a Technical Review Committee that is responsible for 
reviewing BMP performance documentation and providing additional approval 
recommendations to Ecology.   
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Technology Acceptance Reciprocity Partnership - Tier II Protocol   

The State of New Jersey is a member of the Technology Acceptance Reciprocity 
Partnership (TARP), a joint effort between six states to share information on the performance of 
emerging BMP technologies.  The TARP Tier II Protocol for Stormwater Best Management 
Practice Demonstrations (TARP Tier II Protocol) provides standards for evaluating stormwater 
technologies (TARP, 2003).   

The NJDEP has developed a BMP certification program for performance claims in 
accordance with the TARP Tier II Protocol.  The New Jersey Corporation of Advanced 
Technology (NJCAT) verifies laboratory and field performance claims and the NJDEP reviews 
and certifies the NJCAT verification.   

CONTECH Stormwater Solutions, Inc. (CONTECH) began the process of obtaining 
product approval for the StormFilter in New Jersey by seeking verification from NJCAT.  The 
initial application prompted extensive laboratory evaluation, yielding substantive performance 
claims (CONTECH, 2001).  The laboratory evaluation was verified by NJCAT and used to 
support a Conditional Interim Certification, issued by NJDEP.  

A requirement of Conditional Interim Certification is the execution of field monitoring 
conducted in accordance with the TARP Tier II Protocol to verify field performance claims 
relative to laboratory claims (TARP, 2003).  The Greenville Yards Industrial Park Field 
Evaluation Project Plan was accepted by NJCAT and NJDEP as TARP Tier II compliant and 
monitoring activity began in June 2004 (CONTECH, 2004).  Upon successful completion of field 
monitoring, NJCAT issues a Field Verification, followed by Final Certification from NJDEP.  The 
NJDEP performance goal for stand-alone treatment is listed in Table 1. 
 
Table 1: Ecology Performance Goals for Basic Treatment  

Jurisdiction Category (mg/L) Goal 

Influent TSS-WA EMC < 100 Effluent EMC ≤ 20 mg/L 
Ecology Influent TSS-WA EMC > 100 80% Removal 

NJDEP TSS 80% Removal 

 
 
Field Evaluation Site Descriptions   
Washington Field Evaluations 

Two field evaluations were conducted as part of the performance assessment of the 
StormFilter in the State of Washington.  The Heritage Marketplace (HMP) StormFilter system 
treats runoff from 4 acres of primarily impervious asphalt surrounding a commercial retail center 
in Vancouver, WA.  The Lake Stevens North (LSN) StormFilter system is adjacent to Lake 
Stevens and drains an area of 0.29 acres of impervious road bridge decking and roadway.  
Table 2 provides a summary of the monitoring sites and StormFilter systems.  

The Heritage Marketplace and Lake Stevens field evaluations involved 18 months of 
monitoring, providing sufficient TSS removal to support Ecology’s basic treatment requirements 
for the StormFilter (SMI, 2004a; SMI, 2004b). 
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Table 2: Summary of field monitoring site conditions 

Site Name Location 
WQ Flow 
Rate (cfs) 

Specific 
Flow Rate 
(gpm/ft2) 

Unit 
Size (ft) Media

No. of 
Cartridges 

Site 
Description

Heritage 
Marketplace 

Vancouver, 
WA 0.38 1 8 x 16 ZPG 23 Commercial

Lake 
Stevens Everett, WA 0.17 1 6 x 12 ZPG 10 Roadway 

Greenville 
Yards 

Jersey City, 
NJ 0.90 2 8 x 18 Perlite 27 Commercial

 

New Jersey Field Evaluation  
Greenville Yards (GYS) is a commercial warehouse complex in Jersey City, NJ.  This 

complex generates runoff from over 10 acres of pavement and ultimately drains to the New York 
Harbor.  As a regional boat, rail, and truck-shipping hub, this complex sees constant activity and 
receives heavy traffic.  Table 2 provides a summary of the monitoring site and the StormFilter 
system.   

Monitoring at the Greenville Yards Field Evaluation Project lasted for an 18-month period 
and involved the collection of 16 storm events representing 17.13 inches of precipitation 
(CONTECH, 2006a).  The performance data collected provided sufficient TSS removal to verify 
the overall performance of the StormFilter. 

 
Particle Size Distribution  
Washington 

Ecology defines TSS as sediment less than 500 microns measured by the Suspended-
Sediment Concentration method (ASTM 3977-97), and it is referred to as TSS-WA.  Ecology’s 
laboratory testing standard uses Sil-Co-Sil-106, a manufactured silica sand, as the benchmark 
for evaluating a silt loam texture.  The particle size distributions at these field monitoring sites 
are representative of the high silt content of stormwater runoff (silt loam) that is characteristic of 
the Pacific Northwest (SMI, 2004a; SMI, 2004b) (Figure 1).  

New Jersey 

New Jersey uses EPA Method 160.2 to measure TSS.  Particle size distribution was 
evaluated in order to verify that the suspended solids collected at the Greenville Yards 
monitoring site were representative of the soils characteristic of New Jersey (Figure 1) (NJDEP, 
2006).  Based upon the average of three separate assessments, solids were characterized as a 
sandy loam texture, with a sand, silt and clay distribution of 59%, 34% and 7%, respectively 
(CONTECH, 2006b). 
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Figure 1: Ternary plot of sediment textures.  
 
 

Summary of Performance   
The performances of the StormFilter in field evaluation programs in Washington and 

New Jersey are summarized below (Table 3).  The StormFilter installations met the 
performance goals for soils of a silt loam texture operating at 1 gpm/ft2 and of a sandy loam 
texture operating at 2 gpm/ft2.  Storm events with influent EMCs greater than 100 mg/L 
exceeded the performance goal of 80% TSS removal at each field evaluation site.  For influent 
concentrations less than 100 mg/L, an effluent goal of 20 mg/L was satisfied. 
  
Conclusion   

Different land use types and rainfall distributions require different stormwater treatment 
technologies to protect water quality and meet local regulatory requirements.  The StormFilter 
was evaluated at commercial and roadway sites in a Type IA rainfall distribution in Washington.  
In New Jersey, field evaluation was conducted at a commercial site in a Type II rainfall 
distribution.  TAPE and TARP Tier II technology certification programs determined the 
effectiveness of the StormFilter at removing suspended solids in stormwater.  Because soil 
texture, land use, and rainfall characteristics vary, it is important to incorporate local and 
regional conditions into consideration when applying technology evaluation programs.   

The TAPE and TARP Tier II certification programs defined the requirements for the 
StormFilter to achieve approval as a stand-alone BMP.  The StormFilter has been evaluated in 
the field at varying operating rates, with different media, and under varying land use types and 
rainfall distributions.  In Washington, the StormFilter systems met the requirements for TSS 
removal as defined by Ecology.  In January 2005, Ecology issued the StormFilter a General Use 
Level Designation as a basic treatment device for TSS removal, operating at a specific flow rate 
of 1 gpm/ft2 (7.5 gpm per cartridge for an 18-inch cartridge) using ZPG™ 
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(zeolite/perlite/granular activated carbon) media for a silt loam texture.  In May 2007, NJDEP 
issued a Final Certification of the StormFilter system as a stand-alone system for TSS removal, 
operating at a specific flow rate of 2 gpm/ft2 (15 gpm per cartridge for an 18-inch cartridge) 
using perlite media for a sandy loam soil texture.  NJDEP and NJCAT found the StormFilter field 
evaluations satisfied the TARP Tier II requirements.  

Through the TAPE and TARP Tier II evaluation programs, the StormFilter is the first 
proprietary device approved as an effective, stand-alone stormwater BMP for TSS removal, and 
is the only manufactured BMP approved under both of these nationally recognized programs.   

 
 

Table 3: Summarized performance for the StormFilter field evaluations in Washington and New Jersey. 1  
     

Field Evaluation Sites 
Site Description GYS HMP and LSN  

(pooled data) 
Land Use  Commercial Commercial and Roadway 
Location NJ WA 

Soil Texture  Sandy loam Silt loam 

Specific Flow Rate (gpm/ft²) 2 1 

Qualifying Storm Events  n = 16 n = 22 

Data Summary 
TSS Influent EMC Median Effluent EMC (mg/L) 

< 100 mg/L 12 19 
 ≥ 100 mg/L 25 33 

  Suspended Solids Reduction (%) 
All 80* 82 

 < 100 mg/L 73 61 

 ≥ 100 mg/L 82 89 

*  NJCAT verified regression of EMC (P < 0.001) 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
1  Raw data available from CONTECH Stormwater Solutions, 2007 
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Total Suspended Solids (TSS) Removal Using Different 
Particle Size Distributions with the Stormwater 
Management StormFilter® 
 
Introduction 

Total Suspended Solids (TSS) is commonly used in the stormwater industry as a surrogate 
pollutant and a measure of Best Management Practice (BMP) performance.  Although a practical 
standard, it is becoming evident that the measurement of TSS can be complex.  Historically, 
parameters such as particle size distribution and specific gravity have not been included as part of 
BMP performance due to the difficulty of measuring these parameters in the field.  For example, in a 
situation where road-sanding material is being washed into a BMP, the removal of 80% of TSS is 
easily achieved as the majority of the mass of the particles is composed of large sand and grit 
particles with a high specific gravity.  In other situations, the TSS particles are much finer and have 
lower specific gravity, such as runoff from parking lots and high travel roads that frequently have 
“gray” water resulting from suspensions of silts, tire and brake dust, and associated fractions of oil 
and grease at low concentrations. 
 
TSS Definitions 

CONTECH Stormwater Solutions Inc. (CONTECH) has been investigating various particle 
size distributions (PSDs) for BMP acceptance or verification for various agencies: Washington State 
Department of Ecology (Ecology), New Jersey Corporation for Advanced Technology (NJ CAT), 
New Jersey State Department of Environmental Protection (NJ DEP), City of Portland, OR Bureau of 
Environmental Services (BES).    

Five different PSDs are presented in Table 1. These particle sizes consist of natural soils 
(sandy loam and silt loam), manufactured sediment (SIL-CO-SIL 106), and two protocols for 
evaluating stormwater (APWA and City of Portland BES).  The StormFilter was tested with the 
natural soils and SIL-CO-SIL sediments (finer distribution than the APWA or BES protocols). PSD 
testing was predominantly conducted in the CONTECH laboratory using simulated stormwater in a 
TSS concentration range between approximately 0 – 350 mg/L. 

CONTECH would recommend that a jurisdiction define TSS with a range of PSDs such as 
the sandy loam, silt loam, or SIL-CO-SIL 106 used in these laboratory investigations, as opposed to 
a uniform PSD (i.e. 80% removal of 125 microns).  Manufactured sediments are commercially 
available and can easily be used in comparing different BMPs.  The PSDs are idealized at a specific 
gravity of 2.65, while field studies by CONTECH clearly show a high fraction of the TSS as organic in 
texture (seasonally) with a specific gravity at approximately 1.0.  Investigations by CONTECH show 
that PSDs in the Pacific Northwest tend to be characteristic of silt loams and PSDs in the NE tend to 
be sandy loams or loamy sands, especially where road sanding is practiced. 

Table 1 has a summary of various PSDs that have been investigated by CONTECH.  For 
further information, Appendix A contains the graphical representation of each sediment type.  Table 
2 contains the TSS removal performance with these different sediments.  
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Table 1. Sediment Particle Size Distributions 

Percent by mass (approximate) 
Particle Size 
(microns) 

Sandy 
loam a 

Silt 
loam a 

SIL-CO-SIL 
106 b 

APWA 1999 
Protocol c 

Portland 
BES c 

500 – 1000 5.0 5.0 0 20.0 10.0 
250 – 500 5.0 2.5 0 10.0 10.0 
100 – 250 30.0 2.5 0 35.0 25.0 

50 –100 15.0 5.0 20.0 10.0 25.0 
2 – 50 40.0 65.0 80.0 25.0 30.0 

1 – 2 5.0 20.0 0.0 0 0 
a  CONTECH tested Oregon silt and sandy loams for New Jersey Corporation for Advanced Technology 

verification of TSS performance claims. 
b  CONTECH tested SIL-CO-SIL 106 for Washington State Department of Ecology per the Technology 

Assessment Protocol – Ecology (2001). 
c  Hypothetical particle size distributions from these testing protocols. Particle sizes were presented in a range 

available in Appendix A; the table represents the least conservative (coarser) approximate particle size range. 
 
 

Table 2. TSS removal using differing particle size distributions 
Percent Removal (%) 

Media Type 

Cartridge 
Flow Rate 

(gpm) Silt loam a
SIL-CO-SIL 

106 a Sandy loam a 

Standard Perlite 15    72 – 78 77 - 80 
Standard Perlite 7.5        78 – 83   

Coarse Fine Perlite 15    
Coarse Fine Perlite  7.5 68 – 75     79 – 82  

Fine Perlite 15  73 – 78     
Fine Perlite 7.5  85 – 88     
CSF® leaf b  15 68 – 79   

Coarse Perlite/Zeolite c 15    63 – 84   
ZPG™  15    80 – 82  
ZPG™  7.5    86 – 89  

Perlite/CSF® leaf 7.5  82 – 86  
Perlite/Metal Rx™ 7.5  89 – 92  

a  Linear regression was used in the data analysis, the table presents the upper and lower 95% confidence limits.  Data 
was collected in the CONTECH laboratory using simulated stormwater for TSS concentrations between 0 – 350 
mg/L.  Silt and sandy loam performance data was NJCAT-verified.  

b Performance of the CSF leaf media was tested using both field and laboratory investigations. Laboratory studies used 
a Palatine loam sediment.  Field data is from the Pacific Northwest. 

c Performance of the coarse perlite / coarse zeolite media was tested using a Palatine loam sediment.  Reported in 
Total Suspended Solids Removal using StormFilter Technology. 
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Total Phosphorus Removal:                                             
Comparing the Performance of the Stormwater Management 
StormFilter® and Sand Filters 

Summary 
Two media filters, the Stormwater Management StormFilter® (StormFilter) and sand filters were 
compared for the removal of total phosphorus.  Nine different sites with 110 paired influent and 
effluent samples were evaluated.  For the sand filter, 52 paired samples were retrieved from the 
International Stormwater BMP Database (BMP database) for five sites.  For the StormFilter, 58 
paired samples were analyzed from four peer reviewed and/or independent studies.   Regression 
of Event Mean Concentration (EMC) results indicates that there was no statistical difference 
between the StormFilter (64% mean removal: 95% confidence limits 54% and 74%) and sand 
filter (67% mean removal: 95% confidence limits 52% and 83%) for the removal of total 
phosphorus.  

Introduction 
Total phosphorus (TP), expressed in milligrams/liter is the sum of particulate organic 
phosphorus, particulate inorganic phosphate, dissolved inorganic phosphorus (ortho-
phosphate), and dissolved organic phosphorus. Organic phosphates are a part of plants and 
animals, their wastes or decomposing remains. Inorganic phosphate originates from 
decomposing mineral materials and man-made fertilizer products.  TP concentrations in 
stormwater are variable but range from 0.01 to 7.3 mg/L (Minton, 2002).  

Removal of phosphorus can be accomplished by three mechanisms. The first is removal of 
organic and inorganic phosphorus associated with solids.  The second is removal by biological 
uptake by plants or bacteria. The third is through chemical precipitation such as the reaction of 
ortho-phosphate with iron to form iron phosphate in aerobic conditions.  Both the StormFilter 
and sand filters primarily remove TP by the removal of solids and can be amended with 
alternative media like iron to target ortho-phosphate. 

Approach 
Sand filter data were retrieved from the International Stormwater BMP Database  (www. 
bmpdatabase.org) on September 30, 2005.  A total of six sand filter investigations that included 
TP - all roadway sites - were available from the BMP Database.  Only five sites were utilized in 
this comparison.  One sand filter site (I-5/SR-78 P&R – Vista, CA) contained a large variance in 
data and demonstrated poor performance (-167% aggregate load removal) that was not 
consistent with the other investigations, and thus was omitted from the analysis. The only 
criterion for selection was paired influent and effluent samples with the assumption that the BMP 
database has screened and assured data integrity. The data set represents storm events that 
were sampled from April 1999 to May 2001. 
 
Data used for the StormFilter were collected from four sites that have been either independently 
tested and/or peer-reviewed. The criteria used for StormFilter data selection was that a final, 
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completed evaluation report was issued as of October 1, 2005; all information has been peer-
reviewed; and each investigation evaluated a stand-alone, flow-based StormFilter system using 
ZPG (Perlite/Zeolite/Granular Activated Carbon) or Perlite/Zeolite (PZ) media.  Three 
investigations contained ZPG media, while one investigation contained PZ media.  Only 5% by 
volume of the ZPG media contains granular activated carbon.  Since 95% of ZPG and PZ media 
are the same, they were deemed comparable for the purpose of the analysis.  The data set 
represents storm events that were sampled from November 2001 to March 2004. 
 
The peer review entities and/or third party investigators with report titles were:  

• NSF International in cooperation with U.S. EPA, Wisconsin Department of Natural   
Resources under the Environmental Technology Verification Program.  

o “Environmental Technology Verification Report. Stormwater Source Area  
Treatment Device. The Stormwater Management StormFilter Using ZPG Filter 
Media.” NSF International, 2005. 

• City of South Lake Tahoe in conjunction with the Tahoe Regional Planning Agency.  
o “StormFilter Performance Analysis prepared for the City of South Lake Tahoe, 

CA.“ 2nd Nature Environmental Science + Consulting, 2005. 
• State of Washington Department of Ecology and APWA Surface Water Managers 

Technical Review Committee.  Resource Planning Associates provided a Technical 
Engineering Evaluation Report regarding Quality Assurance/Quality Control and 
confirmed analysis in accordance with the Guidance for Evaluating Emerging 
Stormwater Treatment Technologies, Technology Assessment Protocol – Ecology 
(TAPE) for Basic Treatment.   

o “Heritage Marketplace Field Evaluation:  Stormwater Management StormFilter 
with ZPG Media.”  Stormwater Managment Inc., 2004a. 

o “Lake Stevens North Field Evaluation:  Stormwater Management StormFilter with 
ZPG Media.”  Stormwater Managment Inc., 2004b. 

Table 1. General Site Description for the StormFilter sites 
Location Media WQ Flow 

Rate (cfs) 
Unit 
Size 

No. of 
Cartridges 

Surface 
Area  of 

Media (ft2)

Individual 
Cartridge 
Flow rate 

(gpm) 

Site Description

Vancouver, WA ZPG 0.50  8 x 16 23  168 7.5 Shopping Center  
Lake Stevens, WA ZPG 0.23  8 x 16 10 73 7.5 Roadway  
S. Lake Tahoe, CA PZ 1.65  CIP 50  365 15 Resort  
Milwaukee, WI ZPG 0.30  6 x 12 9  66 15 Roadway  

Table 2. General Site Description for the sand filter sites 
Location Media WQ Flow 

Rate (cfs) 
Surface 
Area of 

Media (ft2) 

Site 
Description 

Whittier, CA sand NA 291 Roadway 
Escondido, CA sand NA 291 Roadway 
Monrovia, CA sand NA 431 Roadway 
Carlsbad, CA sand NA 776 Roadway 
Norwalk, CA sand NA 614 Roadway 

   NA – Not Available 

Site Description 
Tables 1 and 2 provide summaries of the general site descriptions available for the StormFilter 
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and sand filter evaluated for the comparison.  Limited information was available from the BMP 
database regarding the sand filters. 

Data Analysis Method 
Data were compared using Regression of EMC (REMC).  Linear regression statistics similar to 
those suggested by Martin (1988) and URS et al. (1999) were used to estimate the mean TP 
removal efficiency. Instead of using calculated load values as suggested by Martin (1988), 
regressions were performed on EMC values alone so as to avoid any error associated with the 
storm volume data.  REMC is a quantitative data analysis method that uses parametric statistics. 
REMC provides 95% confidence intervals and is more robust than using qualitative data analysis 
methods such as the Line of Comparative Performance, Discrete Removal Efficiencies, or 
Aggregate Load methods that can be subject to interpretation or require non-parametric 
statistical tools, such as a sign test.  REMC analysis estimates the mean removal efficiency over 
a range of influent concentrations, and thus yields a continuous series of normal distributions.  
Resulting standard deviations can thus be used to statistically compare performance. 
 
 
 
 
 
 
 
  
 
 
 
  
 
 
 
 
 
 
 

 
 
 
 
 
 
 

Figure 1. Sand filter data analyzed using Regression of EMC for Total Phosphorus (TP) removal 
representing 52 paired influent and effluent samples at 5 roadway sites and demonstrating a mean 
removal efficiency estimate of 67% with 95% confidence intervals of 52% and 83%.  Data was 
statistically significant at the P <0.001 level.  
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Results  
Figures 1 and 2, and Table 3 summarize the data analyzed using REMC.  Figures 1 and 2 
provide detailed statistical analysis.  Table 3 provides general descriptive statistics. Both media 
filters had similar influent concentrations, with the sand filter data containing a higher median 
influent concentration (0.23 mg/L) than the StormFilter data (0.16 mg/L).  
 
Figure 1 and Table 3 indicate that the performance of the sand filter for five roadway sites 
evaluated in California achieved a mean removal efficiency of 67% with 95% confidence intervals 
for the mean removal efficiency of 52% and 83%.  A grand total of 52 storm events were 
sampled, and eight data points had an effluent concentration higher than the influent 
concentrations. The sand filter demonstrated a statistically significant removal (P<0.001; 99.9% 
probability of net removal) of TP. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 2.  StormFilter data analyzed using Regression of EMC for Total Phosphorus removal 
representing 58 paired influent and effluent samples at 4 sites and demonstrating a mean removal 
efficiency estimate of 64% with 95% confidence intervals of 54% and 74%.  Data was statistically 
significant at the P <0.001 level. 

 
Figure 2 and Table 3 represent the StormFilter data using ZPG or PZ media at four sites for 58 
storm events. The total phosphorus mean removal efficiency using linear regression was 64% 
with 95% confidence limits of 54% and 74%. Two data points that were included in the analysis 
had effluent concentrations greater than the influent concentrations.  Overall the StormFilter 
system demonstrated statistically significant removal (P<0.001; 99.9% probability of net 
removal) of TP.  
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Sand filter and StormFilter Comparison of Total Phosphorus Removal
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In Figure 3, StormFilter and sand filter data were compared using the estimated mean and 
standard deviation of the sample populations.  When comparing these distributions, a one-tailed 
or two-tailed test is used to determine the cumulative probability of Type I and Type II errors (i.e. 
the probability of wrongly rejecting or wrongly accepting the null hypothesis) in the statistical 
analysis.  In this instance, Figure 3 graphically demonstrates that the StormFilter data is 99.6% 
within the sand filter 95% confidence intervals.  Thus, there is no significant difference (P=0.05) 
between the performance of the StormFilter and sand filter for total phosphorus removal. 

Table 3. Total phosphorus removal statistical information for the StormFilter and sand filters. Sand 
filter data were retrieved from the International Stormwater BMP Database.  StormFilter data were from 
four sites (Milwaukee Riverwalk, Ski Run Marina, Heritage Marketplace, and Lake Stevens) using ZPG 
or Perlite/Zeolite media. 

Sand Filter 52 0.04 to 1.00 0.23 67*** 52 to 83 0.16 0.13 to 0.19
StormFilter 58 0.04 to 1.06 0.15 64*** 54 to 74 0.11 0.09 to 0.12
*** = P < 0.001

95% Confidence 
Interval for the Median 
Effluent EMC Estimate 

(mg/L)

Descriptive Statistics Regression of EMC
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(%)
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Figure 3.  A comparative analysis of the StormFilter and sand filter data that displays the probability 
distribution of the mean total phosphorus removal performance of these two types of media filters. A total of 
9 sites, each data set containing over 50 storm events were used in the comparison. The overlap of the two 
bell shaped curves indicate that there is no statistical difference between the performance of the 
StormFilter and sand filters for the removal of total phosphorus. 
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Conclusion 
Two media filters, sand filter and StormFilter, displayed similar TP removal performance when 
analyzing the data with REMC and comparing the standard deviation and the distributions of 
these sample populations.   Although the sand filter demonstrated a higher mean (+3%) than 
the StormFilter, the StormFilter exhibited more precise range of performance (standard 
deviation (SD) = 10) than the sand filter (SD = 15).  Therefore, these two media filters can be 
said to have equivalent performance for the removal of total phosphorus.  
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Evaluation of the Stormwater Management StormFilter® 

system for the removal of total nitrogen: 
Kearny Mesa Maintenance Station case study 

Overview 
This study summarizes the ability of a Stormwater Management StormFilter® 

(StormFilter) system installation to remove nitrogen compounds from stormwater runoff.  Only 
limited data exist documenting the total nitrogen removal performance of the StormFilter 
system.  Presently, the only study that has documented the total nitrogen removal of a 
StormFilter system over the course of multiple storm events is the California Department of 
Transportation 3-year study of the Kearny Mesa Maintenance Station (KMMS) site.  The KMMS 
StormFilter system contains 79 coarse perlite/coarse zeolite cartridges operating at 15 
gpm/cartridge and treats 1.5 acres of a road equipment maintenance facility.  Based upon data 
collected between March 1999 and April 2001, total nitrogen removal is evident. 

Background on Nitrogen 
Nitrogen is a very dynamic and biologically important element.  It is an integral part of 

protein, and thus is omnipotent in water bodies associated with biologically rich environments.  
Except for most saltwater ecosystems and some desert aquatic environments (environments 
that are nitrogen limited), nitrogen is usually present in quantities that exceed what is needed for 
biological productivity, allowing phosphorus availability to dictate productivity instead 
(phosphorus limited).  Although it is possible for stormwater BMPs to demonstrate the removal 
of nitrogen compounds during an individual storm event, retention of nitrogen by these systems 
over time is a much more important issue (Scheuler, undated). 

In chemical terms, nitrogen in stormwater is usually present in 2 forms:  organic nitrogen 
and inorganic nitrogen.  Total nitrogen encompasses the sum of these nitrogen compounds.  
Each of these forms of nitrogen is susceptible to different removal mechanisms, though removal 
can often be complicated by the transformation of one nitrogen compound into another following 
capture.  Thus, in determining the nitrogen removal potential of a specific stormwater BMP, it is 
necessary to first understand the various nitrogen compounds and the mechanisms by which 
they can be removed from an aquatic system.   

Organic nitrogen (organic-N) describes biogenic nitrogen compounds such as protein, 
urea, and nucleic acids.  It can be measured by quantifying the total kjeldahl nitrogen (TK-N) 
content of a sample minus the ammonia-N concentration.  TK-N assesses the ammonification 
potential of the nitrogen compounds in a sample and thus detects biogenic nitrogen as well as 
existing ammonia-N, hence the need to account for the pre-existing ammonia-N.  Since bulk 
biological solids contain a substantial quantity of organic cellular material, the removal of such 
solids can result in the removal of some fraction of the nitrogen load encountered by a system.  
The removal of fine biological solids such as bacteria and cells, as well as the removal of 
dissolved organic nitrogen compounds such as urea and protein, is much more difficult and not 
easily accomplished through settling or screening.  While per-storm removal is possible and 
documented, the challenge of removing solid-phase organic-N as solids from stormwater lies in 
preventing the digestion and eventual processing of this material into other, more difficult to 
remove, nitrogen compounds. 
 Inorganic Nitrogen (inorganic-N) is usually broken down into oxidized nitrogen 
compounds and reduced nitrogen compounds.  These two types of inorganic nitrogen have very 
different characteristics. 
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Oxidized nitrogen compounds of importance in aquatic environments are nitrate-N (NO3
--

N) and nitrite-N (NO2
--N).  These are oxidized, anionic, inorganic forms of nitrogen that are 

highly soluble in water, with NO3
--N being the predominant compound and NO2

--N being an 
intermediate.  These oxidized forms of nitrogen are the usual fate of other nitrogen compounds 
in aerobic aquatic environments such as stormwater runoff.  The solubility and stability of these 
nitrogen compounds makes their removal a challenge, and the only high volume commercial 
process that is currently available for oxidized nitrogen removal is anaerobic digestion wherein 
denitrification (NO3

--N → NO2
--N → N2 gas) is performed by specific anaerobic microbes—an 

intensive, controlled process.  While these microbes are naturally occurring and probably 
present to some degree in most stormwater BMPs, their effectiveness is dependent upon basic 
environmental parameters such as temperature and oxygen content, making their effectiveness 
both random and seasonal. 

Where nitrate-N and nitrite-N represent important oxidized, inorganic forms of nitrogen, 
ammonia-N is the most important reduced form of inorganic nitrogen.  As with the oxidized 
forms of nitrogen, NH3-N is highly water soluble.  While most often referred to as ammonia-N, in 
solution it is most often present as ammonium-N (NH4

+-N), though reference to ammonia-N will 
be continued in this document.  Unlike the oxidized forms of nitrogen, NH3-N is highly toxic and 
volatile, which makes it the nitrogen compound of most concern in aquatic ecosystems.  In oxic, 
aquatic environments, NH3-N is rapidly transformed into oxidized nitrogen via biochemical 
nitrification processes (NH3-N → NO2

--N → NO3
--N).  This is the primary mechanism utilized in 

aquaculture to address nitrogen toxicity issues, whereas nitrogen load issues are addressed 
through frequent water changes wherein water high in nitrogen is discharged and replaced with 
water with lower nitrogen concentrations.  However, when water bearing NH3-N is passed 
through a medium with cation exchange properties, both toxicity and load issues associated 
with NH3-N can be addressed. 

While the Stormwater Management StormFilter® (StormFilter) is susceptible to the same 
total nitrogen removal challenges (i.e. uncontrollable nitrogen transformations, sensitivity of 
biological natural attenuation functions to environmental conditions) encountered by engineered 
surface water ecosystems, it has some distinct advantages.  The availability of cation exchange 
media, the dewatering characteristics of the system, and the physical removal of used 
cartridges and the associated captured materials from the site all provide the potential for the 
substantial reduction of the total nitrogen load of a system on an annual basis (assuming annual 
maintenance).  Maintenance assures the true removal of the contaminants from a system since 
stormwater BMPs capture and store non-biodegradable contaminants such as metals, inorganic 
solids, and nutrients. 

Unfortunately, evaluation of the total nitrogen removal capabilities of a stormwater BMP 
requires monitoring of all three nitrogen compounds discussed above for an extended period of 
time.  All three compounds must be monitored because organic-N captured during one event 
may degrade into NH3-N between events and gradually leave the system as NO3

--N over the 
course of subsequent storm events.  The need to track total nitrogen loads over time also 
makes extended monitoring imperative as the loss of previously captured nitrogen is a gradual 
process which is difficult to monitor if substantial data gaps exist.  Conducting monitoring for an 
extended period of time will account for seasonable variables such as temperature, water 
chemistry, microbial activity, and nutrient loading, which all affect the biochemical transformation 
of nitrogen compounds and thus system performance. 

Procedure 
Monitoring data for this system is publicly available from the National Stormwater BMP 

Database (www.bmpdatabase.org) and was used to evaluate the total nitrogen removal 
potential of a StormFilter system. 
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Results 
Using paired influent and effluent EMC data for TK-N and NO3

--N obtained from the 
National Stormwater BMP Database, the performance of the system was summarized using the 
Regression of EMC method (y0≠0) (SMI, 2002).  Unlike the Regression of Load method, the 
Regression of EMC method limits the incorporation of errors associated with flow measurement 
by assuming that influent volume equals effluent volume—a logical assumption for flow-through 
stormwater BMPs such as the StormFilter.  Figures 1 and 2 illustrate the summarized removal 
efficiencies for TK-N and NO3

--N, respectively.  Based upon this data summarization method, 
mean TK-N removal efficiency demonstrated by the KMMS StormFilter system was 31% 
(P=0.05:  L1=39%, L2=23%), and mean NO3

--N removal efficiency was observed to be 21% 
(P=0.05:  L1=39%, L2=4%). 
 Assuming that the NO2

--N is either insignificant or accounted for (see Discussion), the 
TK-N and NO3

--N EMCs can be combined to produce the total nitrogen EMC.  Under this 
assumption, total nitrogen influent and effluent EMCs were calculated using the data presented 
in Figures 1 and 2.  The extrapolated total nitrogen data is shown in Figure 3 and evaluated 
using the Regression of EMC method.  It yields a mean total nitrogen removal efficiency of 27% 
(P=0.05:  L1=35%, L2=18%). 
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Analysis of Variance:
Source of Variation    DF         SS         MS          F       
Regression                   1          22.13     22.13      341.0 ***
Residual                      15         0.9735   0.0649
Total                            16         23.10     1.444

Significance of Coefficients:
Coefficient          Std. Error     t       
y0 = 0.3541          0.1230        2.880 *
a =   0.6940          0.0376        18.47 ***

* = 0.01 < P < 0.05
** = 0.001 < P < 0.01
*** = P << 0.001

Regression Equation:
y = 0.69x + 0.35
r2 = 0.958

 
Figure 1.  Total Kjeldahl Nitrogen (TK-N) EMC data for the KMMS StormFilter system with coarse 
perlite/coarse zeolite cartridges with a design flow rate of 15 gpm/cartridge.   Using the regression of EMC 
performance evaluation method, TK-N removal is determined by subtracting the regression slope from 1 and 
thus estimated to be 31% (P=0.05: L1=39%, L2=23%). 
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Influent EMC (mg/L)
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Analysis of Variance:
Source of Variation    DF         SS         MS          F       
Regression                   1          4.596     4.596      89.76 ***
Residual                      15         0.7681   0.0512
Total                            16         5.364     0.3353

Significance of Coefficients:
Coefficient          Std. Error     t       
y0 = 0.2084          0.0892        2.338 *
a =   0.7870          0.0831        9.474 ***

* = 0.01 < P < 0.05
** = 0.001 < P < 0.01
*** = P << 0.001

Regression Equation:
y = 0.79x + 0.21
r2 = 0.857

 
Figure 2.  Nitrate Nitrogen (NO3

--N) EMC data for the KMMS StormFilter system with coarse perlite/coarse 
zeolite cartridges with a design flow rate of 15 gpm/cartridge.  Using the regression of EMC performance 
evaluation method, NO3

--N removal is estimated to be 21% (P=0.05: L1=39%, L2=4%). 
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Analysis of Variance:
Source of Variation    DF         SS         MS          F       
Regression                   1          46.91     46.91      313.5 ***
Residual                      15         2.245     0.1496
Total                            16         49.15     3.072

Significance of Coefficients:
Coefficient          Std. Error     t       
y0 = 0.4955          0.1789        2.770 *
a =   0.7336          0.0414        17.71 ***

* = 0.01 < P < 0.05
** = 0.001 < P < 0.01
*** = P << 0.001

Regression Equation:
y = 0.73x + 0.50
r2 = 0.954

 
Figure 3.  Total nitrogen EMC data extrapolated from available TK-N and NO3

--N data for the KMMS 
StormFilter system with coarse perlite/coarse zeolite cartridges with a design flow rate of 15 gpm/cartridge.  
Using the regression of EMC performance evaluation method, total nitrogen removal is estimated to be 27% 
(P=0.05: L1=35%, L2=18%). 
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Discussion 
 The relationship observed between the influent and effluent EMC data shown in Tables 
1, 2, and 3 is surprisingly linear considering the range of potential variables that affect system 
performance in the field.  The validity of the linear relationships and the regression equations is 
verified by the very low probability (P<<0.001) of a type I error (the probability that the linear 
relationships are falsely identified and that no observable relationship exists).  This suggests 
that as with the total suspended solids removal efficiency of the StormFilter, the TK-N, NO3

--N, 
and possibly total nitrogen removal performance of the StormFilter is constant regardless of 
influent contaminant concentrations. 
 Though NO2

--N concentration had to be assumed to be insignificant in order to 
extrapolate total nitrogen EMCs, the assumption has weight given the fact that NO2

--N 
concentration is usually much less than NO3

--N concentration.  Thus an assumption was made 
in order to utilize the invaluable data provided by the KMMS StormFilter monitoring project.  
Other than NO2

--N, all other important forms of nitrogen were accounted for. 
 Again, under the assumption that TK-N and NO3

--N represent the bulk of total nitrogen 
load encountered by the KMMS StormFilter system, the positive TK-N and NO3

--N removal 
performance demonstrated by the system indicates a net removal of part of the total nitrogen 
load to the system.  Considering that biological denitrification is usually responsible for the 
removal of oxidized nitrogen in natural systems, this suggests that an underappreciated 
biological component was active within this engineered system.  Much like the denitrification 
processes at work in the bed of a fluvial system, moist conditions, anaerobic microsites, and the 
ready availability of oxidized nitrogen may have sustained a population of denitrifying 
microorganisms within the system throughout its use.  Considering the net removal of oxidized 
nitrogen from the system (between 4% and 39% with 95% confidence), and the absence of an 
intentional physicochemical oxidized nitrogen removal component from the StormFilter system, 
it can be said that the KMMS StormFilter system demonstrated some degree of biological 
denitrification throughout the 3-year monitoring period. 
 While the KMMS system did contain cation exchange media in the form of zeolite, the 
effectiveness of the media on NH3-N removal could not be evaluated.  The TK-N data includes, 
and thus accounts for, any NH3-N present in the system; however, the fraction of TK-N present 
in the form of NH3-N was not determined for influent/effluent sample pairs.  Based upon the 
wide-spread, specific use of zeolite in the aquaculture industry for NH3-N removal, it can be said 
that some of the TK-N removal demonstrated by the system was most likely due to the cation 
exchange media. 

Conclusions 
The analysis of 3 years of winter/spring monitoring data shows that the KMMS 

StormFilter system demonstrated a net removal of total nitrogen from stormwater originating 
from a road equipment maintenance facility.  The total nitrogen removal efficiency of the system 
was estimated to be between 35% and 18% with 95% confidence. 

The total nitrogen removal performance estimated by this study is thought to be 
conservative.  This is based upon the observation that the bulk of the solids found within the 
KMMS system were observed to be organic, with recognizable leaf debris (Caltrans, 1999).  It is 
impossible to account for the nitrogen load entering the system in the form of bulk leaf material 
using automated sampling equipment; however, this material eventually breaks down into 
smaller solids and even dissolved components that can easily be detected with automated 
sampling equipment upon leaving the system.  Thus not accounting for this material on the 
influent end but accounting for it on the effluent end results in artificially depressed influent 
concentrations that negatively affect removal performance observations. 

Considering the difficulty of accounting for nitrogen influx into a system in the form of 
bulk solids, as well as the potential environmental gains afforded by keeping bulk solids from 
degrading within a system, a very simple option may be exercised in the future.  The screening 
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of bulk solids can be performed at the intake for the system (usually catch basins) or within the 
system itself.  In the interest of both accurate monitoring of the system as well as maximum total 
nitrogen removal, these devices could be cleaned between monitoring events and the nitrogen 
content represented by the bulk debris could be quantified.  The only drawback to this activity is 
that it increases both the frequency and level of maintenance required for the system. 
 

Stormwater360, Stormwater Management Inc, and Vortechnics Inc.  are now 
CONTECH Stormwater Solutions Inc. 
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THE REMOVAL OF SOLUBLE HEAVY METALS 
FROM NON-POINT SOURCE RUNOFF 
ORIGINATING FROM INDUSTRIAL SOURCES 
BY LEAF COMPOST MEDIA  
 

James H. Lenhart, PE, Scott deRidder, Paula Calvert, Calvin Noling, PE 
 

ABSTRACT  

Total and soluble heavy metals such as copper and zinc can be found in significant concentrations in stormwater 
runoff from industrial sites such as shipyards, marinas, metal recycling facilities and mining areas.  Frequently, 
the concentrations are high enough to exceed permit levels or exhibit toxicity characteristics. 

Recent field tests and laboratory treatability studies by Stormwater Management (SMI) and others have 
demonstrated that pelletized leaf media made from composted deciduous leaves can frequently provide high 
levels of soluble metals removal and toxicity reduction. 

The media was evaluated either in the field or the laboratory using the StormFilter cartridge.  The cartridge 
utilizes a siphonic process to evenly distribute flows across the entire surface of the filter while providing 
sufficient hydraulic potential to cause a self powered surface cleaning mechanism when the siphon collapses. 

Removal of soluble metals is primarily through cation exchange processes where less toxic “light metals” such 
as Na, Ca, Mg are displaced from negatively charged sites on the surfaces of the complex humic substances by 
heavy metals such as Zn, Cu, Pb, Cr, etc. With measured cation ion exchange capacities (CEC) of about 70 
meq/100 grams the leaf media provides a lost cost media that can be ideal for stormwater filtration applications. 

This paper summarizes a series of reports describing results of laboratory and field testing of leaf compost 
media to remove soluble copper and zinc from stormwater runoff.  These studies include a large commercial 
shipyard in Southern California, simulated runoff from a boat yard in Oregon, and roof runoff from a metals 
plating facility in Oregon. In addition, data from the shipyard study show a significant decrease in toxicity.  
Mean removal rates are summarized below: 

Soluble Copper Soluble Zn Site 
Removal Influent (ug/l) Removal Influent (ug/l) 

Nassco Shipyard 54% 61-401 64% 191-124 
Charleston Boatyard 49% 11,000 (Total) 48% 3,560 (Total) 
East Side Plating 92% 58-268 43% ND-569 (Total) 
 

KEYWORDS  

heavy metals, compost, cation exchange, filtration, stormwater, copper, zinc, shipyards, bioassay 

1 INTRODUCTION 

Soluble heavy metals such a copper and zinc can be found in significant concentrations in stormwater runoff 
originating from paved areas and roof tops.  Land use clearly influences pollutant constituents and their 
concentrations.  Runoff from industrial sites such as shipyards, marinas, metal finishing/plating facilities 
frequently contains pollutants that originate from their specific industrial activities. To compound this problem, 
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many waterways were historically used for materials transport or industrial waste disposal, resulting in the 
concentration of industrial development in environmentally sensitive areas. 

Toxicity characteristics of metals in the aquatic environment is complicated by water chemistry. Parameters 
such as concentration, partitioning, valence state, pH, and hardness can impact the aquatic toxicity as well as the 
physical and chemical methods used to remove metals from water.  Current USEPA guidelines for Critical 
Maximum Concentrations (CMC) are 4.8 ug/l for Copper in saltwater and 120 ug/l for zinc in freshwater.  This 
assumes dissolved metals, 100 mg/l hardness, etc (USEPA, 1999). 

The origin of heavy metals in the industrial environment is related to both common urban sources as well as 
process specific sources.  Common urban sources include degradation of tires, automotive and machine part 
wear such as bearings, brake linings etc., oxidation of galvanized roofs and other corrosion resistant 
appurtenances.  Industrial sources include exhaust from plating facilities, fugitive dust from grinding, coating 
and blasting operations.   Despite source control efforts to reduce the exposure of these materials to non-point 
source runoff, many industrial facilities still have stormwater discharges that exceed permit levels or regulatory 
guidelines. 

In many cases, it is necessary to provide some form of treatment mechanism within the drainage system to 
reduce the concentrations of metals to a regulated or acceptable level.  This can be problematic in that these 
facilities are highly impervious and there are few technologies available that can provide for the uptake of 
soluble heavy metals while handling large volumes of water associated with rainfall runoff from such highly 
impervious large sites. 

1.1 FILTRATION MEDIA CARRIER AND BODY 

The Stormwater Management StormFilter® (StormFilter) was used for testing of the media. The StormFilter is a 
passive, flow-through, stormwater filtration system that improves the quality of stormwater runoff from the 
urban environment before it enters receiving waterways by removing non-point source pollutants. The 
StormFilter system is constructed in five basic configurations: pre-cast, linear, catch basin, cast-in-place, and 
corrugated metal pipe (CMP) form.  The pre-cast, linear, CMP and catch basin models use pre-manufactured 
facilities to ease the design and installation process; cast-in-place facilities are customized for larger flows and 
may be either uncovered or covered underground units.  

The typical facility as shown in Figure 1is composed of three bays: the inlet bay, the filtration bay, and the 
outlet bay (Figure 1). Stormwater first enters the inlet bay of the vault through the inlet pipe. Stormwater in the 
inlet bay is then directed through the flow spreader, which traps some floatables, oils, and surface scum, and 
over the energy dissipater into the filtration bay.  Once in the filtration bay, stormwater begins to pond and 
percolates horizontally through the media contained in the cartridges (Figure 2).  The treated water collects in 
the cartridge’s center tube from where it is directed into the outlet bay by an under drain manifold. The treated 
water in the outlet bay is then discharged through the outlet pipe.   In some applications where heavy grit loads 
are anticipated pretreatment by settling is recommended. 

 Figure 1: The Pre-cast 2.5 x 7 m StormFilter   
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Figure 2: The StormFilter cartridge   

 

The operation of the 50 cm high x 50 cm diameter cartridge is unique.  Stormwater in the cartridge percolates 
horizontally through the filter media and passes into the cartridge’s center tube, where the float in the cartridge 
is in a closed (downward) position. As the water level in the center tube continues to rise, the air in the cartridge 
is displaced and purged from beneath the filter hood through the one-way check valve located in the cap.  Once 
the center tube is filled with water (approximately 45 cm from the base), there is enough buoyant force on the 
float to pop open and allow the treated water to flow into the under drain manifold. As the treated water drains, 
it tries to pull in air behind it.  This causes the check valve to close, initiating a siphon that draws polluted water 
throughout the entire surface area of the filter.  

This continues until the water surface elevation on the outside of the hood drops to the elevation of the 
scrubbing regulators. Inside the hood, a hanging column of water is created due to the closed check valve. At 
this point, the siphon begins to break and air is quickly drawn beneath the hood through the scrubbing 
regulators, causing energetic bubbling between the inner surface of the hood and the outer surface of the filter.  
This bubbling agitates the surface of the filter, releasing accumulated sediments on the surface, flushing them 
from beneath the hood, and allowing them to settle to the vault floor. This surface-cleaning mechanism 
maintains the permeability of the filter surface and enhances the overall performance and of the system. 

1.2 LEAF COMPOST MEDIA 

Early research indicated that mature leaf compost had the ability to remove 
soluble heavy metals uptake through cation exchange processes (Stewart, 
1993).  Fallen deciduous leaves are composed primarily of cellulose and 
lignins.  Early decomposition is by thermophilic bacteria and later by fungi and 
actinomycetes, which bio-degrade the feed stock into very stable humic 
substances. 

Humic substances comprised of humic acids, fulvic acids and humins have the 
ability to complex metals through the process of cation exchange, chelation, 
and the formation of electrostatic bonds.  Measured CEC’s of mature leaf 
compost are approximately 70 meq/100 grams depending on the feedstock and 
processing. 

Although most types of organic matter can be used to make compost, other constituents need to be considered as 
residual nitrates and ortho-Phosphorus can impair water quality.  Compost from deciduous leaves naturally 
contains significantly lower levels of N,P and micronutrient metals such as iron and zinc since deciduous trees 
translocate nutrients out of the leaves and into the stems as a reserve for the next seasons growth flush. 

Photograph 1: CSF Leaf 
Media
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In addition to the chemical aspects of the compost, the physical attributes need to be considered as well.  Mature 
compost can have very low permeability characteristic and needs to be processed into a media which has 
uniform and reproducible permeability characteristics.  The media used in these case studies, was processed by 
agglomeration to transform the compost into a uniform granular product.  Though the use of granulated media 
allows for a higher degree of process control, this variable adds an element of design complexity.  Basically, 
coarse media exhibits higher conductivity with lower removal performance while finer media has higher 
performance with lower conductivity.  The challenge is to design a media that optimizes performance with 
respect to cost and the project treatment goals. 

Another challenge of media design is adding resistance to environmental exposure.  Stormwater is laden with 
bacteria, BOD, TSS, Nutrients and other pollutants that can easily impact the physical integrity of the media.  
For example, one media tried in the Pacific North West was made from processed paper pulp.  In laboratory 
conditions the media is excellent for the removal of oils.  However, once placed in a drainage system, the media 
would decompose within a few weeks, rendering it ineffective. 

Media cost is also very important.  Frequently the design life of the media is governed by the TSS loading 
characteristics rather than the CEC.  Once loaded with solids and sometimes oils and grease, it is not practical to 
regenerate the media as is commonly done in industrial wastewater applications.  Hence many of the 
commercial resins and other high performance media cost too much to be used on a practical basis for 
stormwater treatment. 

2 LABORATORY STUDIES 

There have been a significant number of laboratory studies on leaf compost media using artificial stormwater 
and actual stormwater runoff.  A Study by SMI (SMI,2001) characterized both the TSS, Total Zinc, and soluble 
zinc removal characteristics of coarse and fine grain compost media.  Results indicate strong relationships 
between influent and effluent concentrations and higher performance characteristics of finer grained media. 
Presented below is a summary of two similar studies using runoff generated from a simulated storm event and 
simulated stormwater. 

2.1 CHARLESTON BOATYARD 

Charleston Boatyard is a small ship building and repair facility located at the entrance to Coos Bay along the 
central Oregon coast. The 2 Ha Charleston Boatyard facility caters to commercial fishing trawlers, tugboats and 
larger pleasure vessels, and includes several businesses, tenant boat storage and work areas, two marine ways 
and a boat wash area. A few areas around the boatyard site and within Charleston Harbor adjacent to the 
boatyard were found to be contaminated with metals, 
poly-aromatic hydrocarbons and tributyl tin, largely 
from industrial activities conducted at the site prior to its 
occupation. 

A simulated stormwater runoff event was conducted at 
the site in September 2002 following a two-month dry 
period to allow performance evaluation of the StormFilter 
under first-flush loading conditions. Simulated 
stormwater runoff was generated in a section of 
Charleston Boatyard deemed representative of activities 
conducted at the site and subject to contact with 
stormwater.  A total of three fanning sprinklers and one 
hose sprayed in the air were used to generate the 
simulated storm event.  Care was taken to ensure that the 
hoses were not directly aimed into the catch basins.  It 
took about 15 minutes for incipient runoff to reach the 
catch basins.  A 200 liter sample volume was collected 
over a 20 minute period at the inlet of the StormFilter. 

 

Photo 2:  Charleston Boatyard 

 Influent and Effluent Sampling  

0003949



 

The samples were then transported to the wet lab, 
continuously stirred with a mixer and run through a 
series of horizontal flow columns shown in Photo 3.   

Each column   contained a trial media or represented 
a specific flow rate.  The columns operate in a radial 
flow fashion under siphon acting as an equivalent 
1/24 scale flow of an individual cartridge. Both 
influent and effluent samples were collected and 
analyzed.  Results are provided in Table 1.  

 

 

 

 

 

Table 1: Chaleston Boatyard –Performance Data  

 

These comparative data show that factors such a media size and flow rate do influence performance. It is 
important to note however that halving the flow rate does not double the removal.  A marginal 10% increase in 
removal is realized.  This is fairly consistent with other technologies that show marginal increases in 
performance relative to substantial increases in the application of the technology.  As expected, costs would 
increase exponentially as removal rates approach 100 %.     

The removal rates are also somewhat lower than frequently encountered.  This is probably due to higher TSS 
concentration of very fine particles.  For filtration, as particle sizes decrease, removal effectiveness decreases. 
For the StormFilter it is estimated that at particles sizes of 10 um or less, removal efficiencies are not realized.  
Hence if the metals are bound to ligands, clays, and organic micelle, the CEC and complexing mechanisms are 
defeated and removal rates decline. The hardness of the water was also 420 mg/l. 

2.2 PORT OF SEATTLE 

Research was conducted by the Port of Seattle (Tobiason, 2002).  The Port of Seattle tested four filtration media 
types in controlled laboratory experiments to determine their effectiveness for concurrent metals removal and 
toxicity abatement in synthetic stormwater. Amongst the media tested included leaf compost media.  Up to three 
replicates per medium were tested using synthetic water at three different levels of zinc (concentrations ranging 
from 100-200 ppb, 250-500 ppb, and 800-1700+ ppb).  Dissolved zinc fractions averaged 82% over the 

    Configuration (Removal efficiency) 
      

 Media-> CSF CSF Perlite/Zeolite Perlite/Zeolite 
 Grade-> Standard Standard Coarse Fine 

Parameter 

Influent 
(mg/l) 

Spec. Flow 
Rate-> 15 gpm 7.5 gpm 15 gpm 15 gpm 

Total Copper 11  42% 49% 41% 54% 
Total Lead 0.096  43% 47% 42% 60% 
Total Zinc 3.56   41% 48% 31% 51% 
Total Chromium 0.0384  49% 61% 57% 67% 

 

Photo 3:  Laboratory Column Test Apparatus 
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concentrations tested. Toxicity was assessed using acute C. dubia (48 hr) bioassays.  The leaf compost media 
removed up to 75% of the zinc and reduced toxicity significantly for influent zinc concentrations up to about 
300 ppb zinc. Variations of the leaf compost media (“extra fine” and reduced flow rates) improved zinc removal 
modestly compared to the standard version.  Based on these screening level results, the standard leaf compost 
media media qualified for onsite stormwater treatment BMP testing at the Seattle-Tacoma International airport.  

Table 2: Summary Data for Soluble Zinc  (Tobiason, 2000)  

 

Media IN OUT % Removed % Survival 
CSF 0.305 0.07 77 70 

XFCSF 0.136 0.05 63 100 
CSF 0.196 0.046 77 100 

CSF @7.5 0.116 0.061 47 100 
XFCSF 0.106 0.05 53 100 

CSF 0.102 0.046 55 100 
XFCSF 0.308 0.092 70 100 
XFCSF 0.262 0.084 68 85 

CSF@7.5 0.355 0.105 70 15 
CSF 0.266 0.113 58 95 
CSF 0.389 0.158 59 25 

XFCSF 1.07 0.305 71 0 
XFCSF 0.637 0.200 69 0 

CSF@7.5 1.23 0.539 56 0 
CSF 0.988 0.56 43 0 
CSF 0.698 0.51 27 5 
CSF 0.945 0.716 24 0 

CSF = Leaf Compost media, XFCSF = Extra Fine Leaf Compost Media  

Note: unless otherwise designated at 7.5 (0.5 l/sec) all tests were conducted at 15 (1 l/s) 

Tobiason’s work clearly shows an increase in performance with either finer media and/or reduced flow rates.   
Tobiason’s work also reveals a toxicity threshold at 100 ug/l effluent is survival rates begin to drop.  At 200 ug/l 
of soluble zinc the toxicity is acute with 0% survival. Tobiason also tested other media including one 
manufactured from processes soybean hulls, data from these test showed very high removal of soluble metals, 
however additional work on this media is needed due to very low pH observations and questions about how the 
media would fare over time in the natural environment. 

3 CASE STUDIES OF FIELD APPLICATIONS  

Though laboratory studies can reveal much about the expected performance of a system since they provide for 
better control of environmental variables, field studies are also needed to evaluate performance in a real and 
practical platform.   The two case studies presented below provide data collected in the field from industrial 
applications. 

3.1 NASSCO SHIPYARD 

Nassco Shipyards is a large ship building and repair facility in San Diego California. In 1997, Hart Crowser 
conducted an AKART (all known and reasonable technologies) laboratory study of various stormwater filtration 
media (Hart Crowser, 1997).  Findings from this study led to the design and installation of a demonstration 
project at Nassco using the StormFilter technology with the leaf compost media.  The project consists of a 3.75 
hectare catchment which discharges to a manhole equipped with a three way splitter.  Flow from the splitter 
goes to three different vaults utilizing different gradations and flow rates.  The objective was to evaluate the 
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treatment effectiveness of each combination to optimize the design to minimize costs while meeting the 
discharge limits dictated by their NPDES permit. 

The treatment system combinations are: 

1. T1 - Fine grained leaf compost (XFCSF) media at a design rate of  28 l/min/cartridge (42 
l/min/m^2) 

2.  T2 - Standard gradation (CSF) at  56 l/min/cartridge/cartridge 

3.  T3 - Combined coarse on the outside, fine on the inside at 28 l/min/cartridge 

These systems operated for a period of two years without maintenance during which four events were sampled, 
the first being an artificial storm.  The systems were maintained in early 2003 after which four additional storms 
have been captured.  Relative removal for total and dissolved copper and toxicity data are provided in Table 3. 

The permit requirements state that there must be a 
survival rate of 70% or greater at least 90% of the time 
using acute effluent bioassay tests.  The permit also 
requires that the systems treat the runoff from the first 
6.4 mm (0.25”) of rainfall which was defined to be the 
first flush. The report, completed in June 2002 
concluded that this filtration approach was able to meet 
the toxicity levels required by the NPDES permit and 
that the system was more cost effective than standard 
chemical treatment.   

Effluent data from a fourth storm were collected in 
December of 2002.  Survival percentages had dropped to 
65% for T1 and 50% for T2 indicating that the uptake 
capacity of the media was exhausted after a two year 
period of operation.  The systems were maintained in 
January 2003 and then equipped with automated 
samplers to collect additional flow weighted data.   
Since the systems were maintained, more recent storms 
show a survival of 90% or greater for all three trials.  This clearly indicates the importance of facility 
maintenance and that metals uptake has a direct impact on toxicity.  

It is interesting to note the high fraction of dissolved metals relative to total metals.  One reason for this is that 
the shipyard very aggressive at source control measures including sweeping.  Hence larger particles that can 
transport particulate phase metals are frequently removed by sweeping.  This is also evidenced by an average 
TSS removal rate of 55% which is attributed to a very fine particle size distribution. 

Table 3: Nassco Shipyard – Summary Data  

Sample 
Type 

Storm Date Cu total 
in 

Cu total 
out 

Removal Cu 
Dissolved 

In 

Cu 
Dissolved 

Out 

Removal % 

Survival 
Influent 9/1/2001 FF 0.401   0.397   80 

T1 9/1/2001 FF 0.401 0.145 0.64 0.397 0.142 0.64 100 
T2 9/1/2001 FF 0.401 0.155 0.61 0.397 0.053 0.87 95 
T3 9/1/2001 FF 0.401 0.094 0.77 0.397 0.087 0.78 95 

Influent 9/1/2001 WS 0.061   0.053   NA 
T1 9/1/2001 WS 0.061 0.021 0.66 0.053 0.013 0.76 NA 
T2 9/1/2001 WS 0.061 0.025 0.59 0.053 0.014 0.74 NA 
T3 9/1/2001 WS 0.061 0.027 0.56 0.053 0.015 0.72 NA 

Influent March - 2002 A 0.159   0.092   50 

Photo 4: Nassco Shipyard – Influent Sample 
Bottles   
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T1 March - 2002 A 0.159 0.102 0.36 0.092 0.075 0.18 80 
T2 March - 2002 A 0.159 0.106 0.33 0.092 0.072 0.22 90 
T3 March - 2002 A 0.159 0.089 0.44 0.092 0.069 0.26 100 

Influent March - 2002 B 0.17   0.115   45 
T1 March - 2002 B 0.17 0.127 0.25 0.115 0.086 0.26 65 
T2 March - 2002 B 0.17 0.121 0.29 0.115 0.087 0.24 80 
T3 March - 2002 B 0.17 0.078 0.54 0.115 0.069 0.40 95 

Influent Apr-02 0.244   0.179   20 
T1 Apr-02 0.244 0.232 0.05 0.179 0.175 0.02 55 
T2 Apr-02 0.244 0.203 0.17 0.179 0.164 0.08 40 
T3 Apr-02 0.244 0.189 0.23 0.179 0.145 0.19 75 

FF = First flush, WS = waning storm 

As with the Tobiason data there is an indication that finer media operating a reduced flow rate lasted longer in 
terms of toxicity reduction.  Even though the data are not as consistent as the Tobiason data, these results 
indicate that the T3 system provided the highest level of performance even though the T2 contained all fine 
media compared to the T3 system with had an outer layer of coarse media with an inner layer of fine media. 

Data from continued automated monitoring of these facilities is continuing with published results anticipated in 
the summer of 2003. 

3.2 EASTSIDE PLATING  

Eastside Plating is small metal finishing and plating business in the Portland metropolitan area.   A roof drain 
filter was installed to treat roof runoff from a galvanized roof surface.  Influent and effluent samples were taken 
at the filter inlet and a tap at the filter outlet.  The objective of the test was to evaluate both the removal 

effectiveness and the longevity of the filter.  A total of 10 
discrete samples show a mean removal rate of 43%, while 
data for copper show a mean removal rate of 92% 

This system was also evaluated using a peat based media 
resulting in an 82% removal rate of Zinc and 96% removal 
of Copper. Given an Oregon Industrial benchmark 
standard of 0.6 mg/l for zinc and 0.1 mg/l for copper part 
of the question becomes what type of media can be used. 

For zinc, the compost media would exceed the limit at 
0.79 mg/l but would meet the limit for copper.  The peat 
based media would meet the requirement for both.  Since 
the peat media is more expensive, another option would be 
to use a two stage filter to further reduce the effluent zinc 
concentration.  This type of configuration is currently 
being tested at a galvanizing facility in San Diego which 
has installed two-stage filters. 

 

.   

 

 

 

Photo 5: East Side Plating –Roof Drain 
Installation  
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Table 4:  

East Side Plating –Performance Data Total Zinc Removal 

 

Date and Time Influent Zn (mg/l) Effluent Zn (mg/l) % Removal 
1/2/2003      18:30 1.08 0.625 42 
12/30/2002  18:30 1.48 0.925 38 
12/30/2002  18:30 0.892 0.558 37 
12/27/2002  18:30 0.58 0.42 28 
12/26/2002  18:30 2.56 0.714 72 
12/26/2002  20:00 1.71 1.07 37 
12/26/2002  21:30 0.98 0.70 29 
12/13/2002  19:30 1.53 0.74 52 
12/13/2002  18:30 1.52 0.782 49 
12/13/2002  15:30 1.42 0.78 45 

4 CONCLUSIONS 

Repeated laboratory simulations, field simulations, and capture of actual storm events in industrial applications 
has demonstrated the ability of  leaf compost media to provide for the uptake of heavy metals and reduce the 
toxicity of stormwater runoff.    The major challenge is to gain a better understanding of what types of flow 
rates media and media gradation need to be used to meet the individual permit requirements for a particular 
jurisdiction. 

In addition, due to the variable nature of runoff in terms of volume, peak flow, water chemistry and pollutant 
concentration, it is likely that some frequency of exceedence be acceptable.   A likely consequence of requiring 
that a certain discharge be at or under permit levels 100 percent of the time will lead to costs that are not 
practical which frequently means that no practices are installed at all. 

Maintenance of these systems is also being evaluated.  Factors such as media costs, exhaustion of media by 
metals load vs. TSS, classification and disposal of the residuals all impact the life cycle costs of the system.  If 
the media is not regenerated, it may be advantageous to use less effective media at slower flow rates such that 
metals concentrations in the residuals does not trigger a regulatory limit.   
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The Stormwater Management StormFilter® for Removal of Oil 
and Grease 
Oils and Greases (O&G) are commonly found in stormwater runoff from automobiles and 
associated anthropogenic activities. O&G appears in many different forms in stormwater 
runoff: free, dissolved, emulsified, and attached to sediments. Total Petroleum Hydrocarbons 
(TPH) is the usual analytical measure of fuels, oils and grease (O&G) for stormwater. 
Typically the concentrations of TPH associated with runoff from streets and parking lots do not 
exceed concentrations that range from 2.7 to 27 mg/l (FHWA, 1996).  

Frequently studies are conducted using high concentrations of oil, e.g. 5,000 mg/l in and 250 
mg/l out, with claims of 95% removal. These concentrations are not representative of those 
associated with most stormwater runoff. In the event of these high concentrations, then an 
oil/water separation technology would be required as pretreatment.  

Removal of TPH by media within the StormFilter cartridge is accomplished through 
adsorption. Adsorption is the attraction and adhesion of a free or dissolved contaminant to the 
media surface. This occurs at the surface as well as within the pores of the media granule. 
Adsorption requires that a contaminant come in contact with an active surface site on the 
media and time must be allowed for the contaminant to adhere.  These reactions are usually 
promoted by polar interactions between the media and the pollutant. Adsorption can also 
occur within the dead end pores and channels of the media but is generally slower than a 
surface reaction due to limits of the contaminants diffusion into the pore. (Note: The 
contaminant's molecular size will limit diffusion in that the media’s pore opening must be 
larger than the dissolved contaminant.) Commonly adsorbed pollutants include: gasoline, oil, 
grease, TNT, polar organics or organically bound metals and nutrients.  

The media provided by CONTECH Stormwater Solutions Inc. for the removal of oils and 
grease are targeted to remove concentrations of 25 mg/l or less. Media promoting adsorption 
reactions are the CSF® leaf media, perlite, and granular activated carbon. For concentrations 
that continually are higher than 10 mg/l, an oil removing accessory such as a sorbent cartridge 
hood cover is recommended.  
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INTRODUCTION 
 Urban runoff is a major contributor to the degradation of our urban streams, rivers, and lakes 
(Pitt, 1995). Organic pollutants, such as PAHs and phthalates, in urban stormwater can contribute to 
receiving water degradation (EPA, 1983). A study in Rhode Island’s Narragansett Bay watershed found 
that urban runoff accounted for 71 percent of the total inputs to the bay for higher molecular weight 
PAHs, and for 36 percent of the total PAHs (Hoffman et al, 1984). Testing done in 2003 by King 
County, the City of Seattle, and the City of Tacoma found high levels of phthalates in products such as 
brake pads and tires used in vehicles (King County et al, 2004 and City of Tacoma, 2005). In the Lower 
Duwamish Waterway in King County, Washington and in the Thea Foss Waterway in Tacoma, 
Washington these products are thought to contribute phthalates to surface waters by atmospheric 
deposition or direct deposition and stormwater runoff (King County et al, 2004). This contribution of 
PAHs and phthalates to our waters is a regional concern in Western Washington State if not a national 
and international concern. 
 Reducing the pollutant loading of phthalates and PAHs from automobile use can be extremely 
difficult. Therefore, the effectiveness of most stormwater control practices is dependent on their ability 
to remove pollutants from the water, and not through source reduction (Pitt, 2000). One stormwater 
pollutant removal technology, which can be incorporated into stormwater control practices, is the 
Stormwater Management StormFilter™ (StormFilter).  This technology is a stand-alone stormwater 
treatment system that utilizes media filtration to remove contaminants, such as phthalates and PAHs, 
from stormwater.  

The StormFilter is a flow-through stormwater filtration system consisting of a concrete vault, 
which houses filter cartridges filled with treatment media selected by the end user. The vault is 
composed of three bays: an inlet bay, filtration bay, and outlet bay. Stormwater enters the inlet bay, 
which is designed to settle out heavy solids, and is directed through a flow spreader, which traps some 
floatables, oils, and surface scum. As it leaves the inlet bay, stormwater flows over an energy dissipater 
and enters the filtration bay, where the media-filled StormFilter filtration cartridges are located. Once in 
the filtration bay, the stormwater begins to pond and percolate horizontally through the cartridges. The 
StormFilter utilizes a “siphon” system to pass flow through these cartridges. In the center of the 
cartridge, a float system is designed to prime a siphon that draws stormwater through the filtration media 
and into an under-drain. The treated stormwater in the under-drain discharges into the outlet bay before 
exiting the StormFilter vault through a single outlet pipe. 

As part of the Tacoma Thea Foss Waterway Study, a StormFilter was used to assess the ability of 
different media mixes to remove phthalates and PAHs from stormwater in true, side-by-side fashion.  
The two media mixes contained different levels of bituminous granular activated carbon (GAC) to test 
the hypothesis that GAC enhances the removal of these anthropogenic organic contaminants. Testing 
was done using the discrete flow composite (DFC) method as outlined by the Technology Assessment 
Protocol - Ecology (TAPE) (Ecology, 2004), which specifies that sampling occur during periods when 
inflow to the treatment device is relatively constant (less than 20 percent variation of the median 
inflow). Testing of these two media mixes was conducted during 12 storm events between October 2004 
and November 2005 at the Washington State Department of Transportation Lake Union Ship Canal Test 
Facility (Test Facility). 
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The Test Facility is located in Seattle, Washington in the Interstate Route 5 right of way beneath 
the north side of the Lake Union Ship Canal Bridge. The site contains four test bays to allow for the 
simultaneous testing of four ultra-urban stormwater treatment technologies. The drainage area to the site 
is approximately 33 acres and the land cover in the basin is predominantly pavement. Runoff from the 
drainage area is collected in catch basins and conveyed to Lake Union by a 30-inch pipe. Flow is 
diverted from the 30-inch pipe to the site using a “draw-bridge” half-pipe structure and is partitioned to 
the separate test bays using flow splitters and gate valves. A more detailed description of the Test 
Facility can be found in the EvTec Ultra-urban Stormwater Technology Evaluation, Stormwater360 
StormFilter® Quality Assurance Project Plan (2005).  
 Individual StormFilter units are sized based on the anticipated inflow rates for a site. The 
StormFilter selected for evaluation at the Test Facility is a 6 foot by 12 foot vault containing 11 filtration 
cartridges. The cartridges are aligned in three rows, with four cartridges in each of the outer rows and 
three cartridges in the middle row. Each row of cartridges drains to a separate under-drain, which allows 
for each row of cartridges to be tested independently. At the start of the study two media mixes were 
selected for testing, a perlite/zeolite (PZ) mix and a zeolite/perlite/GAC (ZPG) mix. The PZ cartridges 
contained a 50/50 mix of perlite and zeolite in the inner core with an outer ring of perlite. The ZPG 
cartridges contained a 50/50 mix of zeolite and GAC in the inner core, with an outer ring of perlite. 
Early examination of water quality data collected during five initial storm events did not show a 
significant difference in the removal efficiencies for organics between the PZ and the ZPG media. Thus, 
in October 2004 the cartridges containing the PZ mixture were replaced with cartridges containing 100 
percent GAC. This change was made to determine if an increased percentage of GAC in the media mix 
would lead to improved removal rates for organics. This paper focuses on the comparative ability of the 
ZPG and GAC media mixes to remove PAHs and phthalates. 
 
METHODS 
 The side by side testing of the ZPG and GAC media mixes was conducted during 12 storm 
events between October 2004 and November 2005. To assess the average influent and effluent water 
quality, or mean concentrations (MCs), at specific inflow conditions, samples were collected using a 
DFC sampling approach over a relatively constant inflow period (less than 20 percent variation of the 
median flow) (EvTec 2001, Ecology 2004). The inflow rates that were sampled were 50 percent, 100 
percent, and 125 percent of the filtration capacity of the StormFilter installed at the Test Facility. These 
target inflow rates encompassed the range suggested by the TAPE guidelines (Ecology 2004). When 
storm conditions allowed, two inflow rates were sampled during each storm event. This resulted in the 
collection of 23 paired influent and effluent stormwater samples for the two media mixes. 
 To perform the DFC sampling, flow into and out of the StormFilter unit was monitored using 
Palmer-Bowlus (P-B) flumes installed in the inlet and outlet conveyance pipes. Isco 6700 samplers with 
730 bubbler modules were used to measure and record water level in the flumes, which was converted to 
flow using the rating curve supplied by the flume manufacturer. To monitor when and if flow was 
bypassed into the outlet bay without treatment by the filtration cartridges, an Isco 6700 sampler with 730 
bubbler module was used to measure water level in the filtration bay. 

Side-by-side testing of the media required the collection of one influent sample and two 
independent effluent samples (one from each media type). Influent samples were collected just upstream 
of the StormFilter’s inlet pipe. Effluent samples were collected from the two separate under-drains, one 
draining from the ZPG cartridges and one from the GAC cartridges. Collecting effluent samples from 
the inside of the under-drain was necessary to isolate the effluent from each media type before they 
mixed in the outlet bay. This approach allowed for the comparison of the influent concentrations with 
effluent concentrations for each media type (zeolite/perlite/GAC and GAC). 

Flow-weighted composite samples were collected using one Isco 6700 automated sampler for the 
influent and two Isco 6700 automated samplers for the two effluent samples. The influent sampler and a 
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primary effluent sampler were automatically triggered to collect samples based on flow volumes 
measured in the respective P-B flumes. The second effluent sampler was linked to the primary sampler 
using an Isco SPA 1026 cable which would trigger the second sampler to collect a sample 
simultaneously with the primary sampler. As recommended by TAPE (Ecology 2004), each composite 
sample was collected throughout a time period during which the volume of water passing through the 
unit was equal to or greater than eight times the StormFilter’s detention volume. For the StormFilter, the 
detention volume is defined as the maximum storage volume between the inlet to the vault and the 
effluent sample location. 
  In accordance with TAPE protocols (Ecology 2004), all samples were collected through 
Teflon™-lined intake lines into 1-gallon glass jars with Teflon™-lined lids. This approach was used 
because these materials are known to be the most inert in terms of adsorption and desorption of organic 
compounds (CDOT, 2000). Sample bottles were cleaned by the analytical laboratory using a diluted 
sulfuric acid rinse followed by a deionized (DI) water rinse.  
 During the study period, equipment rinsate blanks were collected at the inlet sampler on three 
occasions. Each blank was collected by pumping DI water through the strainer and Teflon™-lined 
intake line into a clean 1-gallon glass sample bottle. Two blanks were collected at the start and one 
midway through the study. Blanks were collected to estimate bias, that is to determine if any of the 
sample containers, preservation methods, handling procedures, or sampling equipment contributed 
constituents to the sample. Field duplicates were collected at the inlet sampler during nine storms (ten 
percent of the total stormwater samples) and submitted blind to the laboratory to provide estimates of 
field variability. 
 
RESULTS AND DISCUSSION 

This study produced thousands of analytical results, the presentation of which would be far 
beyond the format of this document. The reader is encouraged to contact the Taylor Associates, Inc. 
authors for a copy of a final report for access to the full data set. A summary of influent mean 
concentration (MC) results for the data set used for analysis is shown in Table 1. 

Total Suspended Solids 23 12.2 to 174 49.3 68*** 7 54 to 83 73*** 6 60 to 86
Naphthalene 21 0.0180 to 0.175 0.0470 34*** 11 12 to 57 47*** 9 27 to 67
2-Methylnaphthalene 20 0.0100 to 0.112 0.0260 28*** 12 2 to 54 54*** 11 29 to 78
Acenaphthylene 10 0.0110 to 0.0180 0.0130 --- --- --- to --- --- --- --- to ---
Acenaphthene 11 0.0100 to 0.0860 0.0160 75* 8 56 to 94 --- --- --- to ---
Fluorene 21 0.0130 to 0.591 0.0250 15*** 6 3 to 28 60*** 2 56 to 64
Anthracene 18 0.0100 to 0.132 0.0155 --- --- --- to --- 68*** 5 57 to 78
Phenanthrene 22 0.0180 to 0.902 0.0990 33*** 6 20 to 46 53*** 4 44 to 62
Fluoranthene 22 0.0450 to 0.955 0.178 44*** 6 33 to 56 61*** 5 51 to 71
Pyrene 22 0.0570 to 1.08 0.248 52*** 6 40 to 64 61*** 5 50 to 72
Benzo(a)anthracene 22 0.0130 to 0.591 0.0555 42*** 8 26 to 58 62*** 3 55 to 68
Chrysene 22 0.0320 to 0.573 0.122 52*** 6 40 to 63 63*** 4 55 to 71
Benzo(a)pyrene 22 0.0140 to 0.616 0.0565 38*** 6 26 to 50 62*** 3 55 to 69
Benzofluoranthenes 22 0.0400 to 1.39 0.140 40*** 6 28 to 51 61*** 3 54 to 68
Benzo(g,h,i)perylene 22 0.0260 to 0.419 0.100 41*** 8 25 to 57 57*** 6 44 to 69
Indeno(1,2,3-cd)pyrene 22 0.0110 to 0.413 0.0440 33*** 7 20 to 47 60*** 4 52 to 69
Dibenz(a,h)anthracene 16 0.0100 to 0.126 0.0175 36*** 11 12 to 61 76** 8 59 to 93
Dimethyl phthalate 22 0.0180 to 0.150 0.0665 23*** 10 2 to 43 35*** 8 17 to 52
Diethyl phthalate 12 0.250 to 0.690 0.380 --- --- --- to --- --- --- --- to ---
Di-n-butyl phthalate 12 0.240 to 0.550 0.360 --- --- --- to --- --- --- --- to ---
Butyl benzyl phthalate 12 0.260 to 0.850 0.430 --- --- --- to --- 81** 6 69 to 94
Di-n-octyl phthalate 22 1.27 to 59.8 2.96 38*** 12 13 to 62 52*** 12 28 to 77
bis(2-Ethylhexyl)phthalate 22 9.20 to 42.7 18.2 40*** 11 17 to 64 54*** 11 30 to 78
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Table 1. Summary of influent observations and treatment performance.  Descriptive Statistics include outliers.  Asterisks indicate the significance 
of the underlying regression:  * = 0.05 > P > 0.01, ** = 0.01 > P > 0.001, *** = P < 0.001.  Regressions that were not significant at the 95% 
confidence level or better are indicated by “---”.  SE = Standard Error of the Mean Removal Efficiency Estimate.   
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Regression analysis was used to characterize the influent/effluent MC relationship for each 
analyte (univariate analysis). Since this relationship is a reflection of performance, it can be used to 
compare media treatments. Regression analysis is especially well suited for this purpose since it is more 
immune to the normality issues typical of water quality data and thus provides more meaningful 
statistics. An example of a single regression analysis is shown in Figure 1 with the result of all 
regression analyses shown in Table 1. 
 As is typical of water quality data, many suspected outliers were observed on the basis of their 
uncharacteristically high MCs (Figure 1) and had to be addressed prior to data analysis. Due to sample 
size and normality constraints, no conventional methods of outlier analysis could be employed 
(Robinson et al., 2005), thus to mitigate the effects of these outliers on data analysis, a systematic 
solution was employed. Given the healthy size of the data set, the data pairs with the highest influent and 
effluent MCs within the data set for each individual analyte were excluded from the analysis. This 
ensured that the most extreme outliers were excluded from analysis in a non-selective fashion. 

Graphical presentation of the data shown in Table 1 highlights instances where a significant 
difference was observed between the two treatments. This is shown in Figure 2, where the dark bars 
represent the 95% confidence intervals for the performance of the baseline media (ZPG) and the light 
bars represent the 95% confidence intervals for the performance of the alternative treatment (GAC). The 
mean removal efficiency estimate for the GAC treatment is indicated by a horizontal bar, with a 
significant difference at the 95% confidence level indicated when the bar lies outside the 95% 
confidence range for the mean removal efficiency estimate of the ZPG treatment. A sense of statistical 
power can also be gained from the figures, with less overlap between confidence intervals indicating 
greater statistical power. 
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ANOVA
Source of Variation  df       SS          MS          F     
Explained            1    4.9503x10-4  4.9503x10-4  33.835***
Unexplained         17    2.4872x10-4  1.4631x10-5

Total               18    7.4375x10-4

SIGNIFICANCE OF COEFFICIENTS
Coeff.          Std. Error        t        

y0=1.4464x10-4    3.1513x10-3  4.5897x10-2 ns
 a=7.1782x10-1    1.2340x10-1  5.8168***

*  =  0.01 < P < 0.05
** = 0.001 < P < 0.01
***=         P < 0.001

Regression Equation:
y = 0.718x + 0.000145

Influent Effluent
0.032 0.024
0.029 0.029

NT 0.018
0.015 0.010
0.028 0.022
0.029 0.020
0.031 0.026
0.023 0.012
0.028 0.015
0.036 0.020
0.023 0.015
0.017 0.012
0.024 0.018
0.112 0.074
0.036 0.032
0.017 0.015
0.024 0.013

ND [0.01] ND [0.01]
0.021 0.014

ND [0.01] ND [0.01]
0.010 0.010
0.028 0.018
0.015 0.012

MC (ug/L)

MDL

MDL

 
Figure 1. An example of regression analysis of the 2-Methylnaphthalene results for the ZPG data including the ANOVA table used to assess the 
significance of the regression and the error statistics of regression coefficients. Note that the indicated outlier is not included in the regression 
analysis (see Results and Discussion section).  MDL = Method Detection Limit. 
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Figure 2.  Graphical comparison of ZPG and GAC treatment performance.  Absent bars indicate a regression that was not significant at the 95% 
confidence level or better. 
 
CONCLUSION 
 Comparison of the two treatments suggests that the GAC treatment performed significantly 
(P=0.05) better than the ZPG treatment for many PAHs, with statistical power >80% observed for 
several analytes. On the other hand, no significant difference was observed between the two treatments 
for phthalates. While the variance of the observations was too great to allow the two treatments to be 
statistically distinguishable, removal of some phthalates was still observed to be significant at the 95% 
level. 

While both media treatments appear to be capable of PAH and phthalate removal, GAC appears 
to be the better media for these contaminants.  The observation of no significant difference (P=0.05) 
between the two media for Total Suspended Solids removal suggests that this difference is due in some 
part to the composition of the two media types as opposed to an artifact of improved suspended solids 
removal.  This supports the hypothesis that the use of GAC enhances the removal of anthropogenic 
organic contaminants. 
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Performance of the Stormwater Management 
StormFilter® for Removal of Bacteria 
 
Microbial contaminants, generally referred to as bacteria, are frequently identified as a 
pollutant of concern and are common in stormwater runoff from both developed and 
undeveloped areas.  Typically, fecal coliform is used as an indicator that enteric 
organisms may be present in the stormwater runoff and is used to set water quality 
standards.  Human waste is a common source of fecal coliform; other sources include 
pets and urban wildlife, native wildlife in rural areas, and to a surprising extent, birds 
(Burton and Pitt, 2002; Crabill et al., 1999; Grant et al., 2001; Apicella, undated; WPT, 
1999).  The concentration of indicator microbial contaminants in urban stormwater is 
routinely measured in the thousands to tens of thousands of organisms per 100 mL 
range (Burton and Pitt, 2002). 
 
Typical federal coliform standards for different water uses range from less than 14 MPN 
(most probable number) per 100 mL for shellfish beds to less than 200 MPN per 100 mL 
for water contact recreation.  Studies have found that mean fecal coliform concentrations 
in stormwater runoff may well exceed 20,000 colonies per 100 mL (WPT, 1999).  Given 
the concentrations of bacteria commonly found in stormwater, this could represent a 
required removal efficiency of 99.9% (WPT, 1999; NRDC, 2001).  Fecal coliform levels 
may vary greatly depending on occurrences of dry weather flows, seasonal effects, and 
impervious cover.  Effective reduction to meet federal regulations is best achieved 
through a technology such as ultraviolet disinfection, ozone disinfection or chlorination. 
 
Filtration of Stormwater 
 
Available research literature indicates that media filtration of stormwater can achieve a 
significant and reasonable level of bacteria reduction.  Compared to other treatment 
technologies currently available, a media filter may be considered treatment to the 
“maximum extent practical”. 
 
Since media filters, including sand filters, have no astringent properties, the removal of 
fecal coliform is typically associated with the removal of total suspended solids (TSS).  
An article from Watershed Protection Techniques (1999) establishes a link between 
bacteria and sediment.  This article suggests 50% of fecal coliform bacteria are attached 
or adsorbed to larger suspended particles in stormwater.  These larger particles can 
then be settled or filtered out.  In general, the article concludes that filters are very 
effective for removing bacteria associated with TSS. 
 
The Stormwater Management StormFilter® is a passive, siphon-actuated, flow-through 
stormwater filtration system consisting of a structure that houses rechargeable, media-
filled filter cartridges.  The StormFilter has been demonstrated to be an effective BMP for 
the removal of TSS (WADOE, 2004).  Hence, according to the research presented by 
Schueler, the StormFilter will provide a reasonable removal of bacteria. 
 
It is important to note that sampling to determine the performance of stormwater BMPs 
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with regards to bacteria removal is quite challenging.  To ensure minimal die-off of the 
organisms between sampling and analysis, sample hold times are very short 
(approximately eight hours).  In addition, samples must typically be manual grab 
samples with sterile equipment.  Finally, there is such high variability in the level of 
organisms in the influent and effluent flows that many samples are required to 
adequately characterize facility performance.  
 
This combination of variability, sampling difficulties and required number of samples 
results in few field data or definitive reports on bacteria removal for any stormwater 
BMP. 
 
Study Results 
 
A laboratory study evaluating both bench scale and column tests of the CSF® leaf media 
demonstrated reasonable removals of both fecal coliform and E. coli.  For the bench 
scale test, the media demonstrated removal efficiencies for fecal coliform on the order of 
50 – 60% and for E. coli on the order of 65 – 75%.  Column tests showed average 
removal for fecal coliform of 47% and E. coli of 30% (Roy, 1995). 
 
In a California field study, the StormFilter using perlite/zeolite media achieved an 
average bacteria reduction of 47% even with a TSS removal of 50%, which is on the low 
end of the StormFilter performance scale (Caltrans, 2004).  Bacteria reduction in future 
applications may be even greater if source controls such as street sweeping or removal 
of leaves and other organic matter upstream of the unit are provided.  In addition, the 
StormFilter media-filled cartridges can be operated at lower cartridge flow rates to 
maximize contact time with the media and improve removal efficiencies.  Finally, 
bacteria removals can be improved by ensuring complete drain down of stormwater 
devices between storms.  This prevents mosquito breeding and eliminates putrefaction 
of collected pollutants, thereby limiting the availability of hosts for bacteria. 
 
Conclusion 
 
In conclusion, given the few data points and limited available literature, the StormFilter 
provides a level of bacteria removal consistent with other stormwater filtration systems. 
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Electronic Submission to: bneill@waterboards.ca.gov 

Mr. John Robertus, Executive Director 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Ben Neill, WRC Engineer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Dear Sirs: 

Subject: City of San Diego Comments on the Tentative Municipal Storm Water Permit for 
South Orange County 

The City of San Diego wishes to provide the Regional Water Quality Control Board with 
comments regarding the tentative South Orange County Municipal Storm Water Permit. We 
understand the need to continue moving forward with water quality improvements, and want to 
work with you on permit revisions to maximize our water quality efforts in a cost effective and 
efficient manner. 

If you have any questions or require more information, please don't hesitate to contact Ruth Kolb 
at (858) 541-4328. 

Sincerely, 

Kris McFadden 
Deputy Director 

Enclosure: 

cc: 

City of San Diego Comments on Draft Orange County Municipal Permit 
(Tentative Order No. R9-2009-0002) 

Tony Heinrichs, Director 
Ruth Kolb, ProgramManager 
Drew Kleis, Program Manager 
Chron File 

Storm Water Department 
9370 Chesapeake Drive, Suite 100, MS 1900. San Diego, CA 92123 

Hotline (619) 235-1000 Fax (858) 541-4350 
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON DRAFl' ORANGE",COUNTY MUNICIPAL PERMIT (TENTATIVE ORDE~ No. R9-2009.0002) 
Permit Permit 
Section Page Section Tltle/Toplc Reason for Proposed Changes/Comments Comments/Proposed Changes .. 

FINDINGS 

0.3. 10 
Construction & 

Make findings consistent with JRMP. 
Provide separate sections for Construction vs. Existing 

Existing Development Development. 

D.3.c. 10 Construction & Definition of "urban stream" contradicts 40CFR 122. Provide clearer definition as to what an "urban stream" is. 
Existing Development 

DISCHARGE AND LEGAL PROVISIONS 

Non-Storm Water 
Discharge category found to be a source of pollutants requires 

Should state: Implement appropriate control measures to B.2. 20 
Discharges 

implementation of appropriate control measures to prevent the 
reduce the discharge of pollutants to the MEP. discharge of pollutants to the MS4. 

B.2.foot Non-Storm Water Discharges into MS4 require authorization from owner and operator Support change, and recommend that dischargers are 

note 8 
21 

Discharges 
of the MS4 system, specifically for uncontaminated pumped ground required to obtain authorization prior to the commencement 
water, foundation drains, and water from crawl space pumps. of the discharge. 

B.3.a. 21 
Non-Storm Water States that building fire suppression system maintenance Not clear what waste the discharges contain and the basis 
Discharges discharges contain waste and must be prohibited. for prohibiting it. 

8.4. 21 
Non-Storm Water Must identify and control any non-prohibited discharge that creates 

Should define what is meant by control the discharge. 
Discharges water quality problems. 

Non-storm water dry 
Attachment E, page 12, uses the phrase "Dry weather non-storm C. 22 weather numeric Inconsistent. If this is the same, please change. 

effluent limitation water effluent limitations" as opposed to this section's title. 

Non-storm water dry 
Change footer from "Directive 0: Storm Water Action C. 22 weather numeric The footer on this page does not correspond to the section title. 

effluent limitations Levels" to "Directive C: Non-Storm Water OW NEL" 

Non-Storm Water dry 
Requires review and acceptance of a determination that a C.1.a. 22 weather Numeric Strike "acceptance" from section. 

effluent limitations discharge is from a natural source. 

1 
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Permit I Permit 
5.ection ' Page 

C.1.c. 22 

C.2. 22 

C.3. 22 

C.3. 22 

C.3. 22 

C.4. 22 

C.S 
Tables 
4.a.1, 23-24 

4.a.2,4b., 
4.c 

C.S.a. 23 

C.S. 23 

C.S.a. 23 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-2S-09 

I 

CITY OF SAN DIEGO COMMENfS ON DRAFT .oRANG~ COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9-2009-0002) I 

Se'ction Tltle/Topic Reason for Proposed Changes/Comments Comments/Proposed Changes 

Non-Storm Water dry This requires the Copermittee to determine whether a discharge 
weather Numeric This is the responsibility of the Regional Board. 
effluent limitations 

type should be exempt. 

Non-Storm Water dry This is a completely new program, above and beyond any This is inconsistent with the CWA. Make program 
weather Numeric 
effluent limitations 

requirement of the CWA. consistent with 40 CFR 122. 

Non-Storm Water dry "This Permit does not regulate natural sources and conveyances of 
This sentence is confusing. If it doesn't regulate 

weather Numeric "constituents listed in Table 4" what does it regulate and 
effluent limitations 

constituents listed in Table 4." why is there a Table 4? 
Non-Storm Water Dry This Permit does not regulate natural sources and conveyances of Should state clearly which Table(s) 4 (4.a.1, 4.a.2, 4.b. 
Weather Numeric 
Effluent Limitations 

constituents listed in Table 4. and/or 4.c) 

Non-storm water dry States that for natural sources the copermittee must demonstrate 
weather numeric Are there guidelines available to make this determination? 
effluent limitation 

discharge is not anthropogenic. 

Non-storm water dry Copermittees must develop monitoring plans to sample a 
weather numeric representative percentage of major outfalls and identified stations Make consistent with 40CFR. 
effluent limitation within each hydrologic subarea. 

The NELs as defined are receiving water standards. This would 
Non-Storm Water dry apply receiving water standards to the water within the MS4. Some There needs to be a way to account for receiving water 
weather Numeric 
effluent limitations 

of the NELs are not appropriately applied. (Fecal Coliform 400 for quality. 
AMEL, this is a single sample standard not an average standard). 

Discharges to inland Non-storm water discharges from MS4 to inland surface waters What about when an MS4 flow discharges to dry sediment 
surface waters and not to actual water? 

Table 4.a.1 Need to define WARM & COLD water for DO effluent limitations. Should use> < with specific temperatures. 

Imposes AB411 standards for Rec 1 waters on non-storm 
Table 4.a.1 Fecal coliform AMELs are inappropriate for multiple reasons. water, non-recreational flows. If it must be applied then B 

should move to Instantaneous Maximum column. 

2 
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Permit Permit 
Section Page 

C.5.a. 23 

C.5.a. 23 

C.5.a. 23 

C.5.a. 23 

C.5.a. 23 

C.5.a. 23 

C.5.a/b. 23/24 

C.5.b. 24 

0.1. 25 

D.Table 5 25 

0.2. 25 

0.5. 26 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9-2009.0002} 

Section TitlefT op'ic Reason for Proposed ;Changes/Comment's Comments/Proposed Changes 

This is non-storm water, non-recreational flow. Why is it 

Enterococcus inappropriately set to Ocean Plan Designated beach 
being held to beach standards when 5+ years of paired 

Table 4.a.1 sampling data do not indicate strong links between even 
area standards. higher levels of bacteria than being allowed, and detected 

AB411 exceedances. 

Table 4.a.1 MDELlimits. Where are MDELs defined in 40CFR? 

Table 4.a.1 
Table 4.a.1 does not list an instantaneous maximum for Fecal Should list a maximum if less than 5 samples collected in 
Coliform. 30-day period. 

Table 4.a.1 , 4.b, 4.c 
Tables 4.a.1, 4.b, and 4.c subject storm drain flows to the very 

The maximums should be adjusted to attainable limits. 
stringent AB-411 Rec-1 Criteria standards. 

Table 4.a.1 Turbidity. 
What is the justification for turbidity limitations in Region 9 
being so much lower than other regions in the state? 

Non-Storm Water Dry 
.. freshwater criteria are based on site-specific water quality data 

Weather Numeric Should be changed to effluent water hardness. 
Effluent Limitations 

(receiving water hardness). 

Table 4.a.1/4.b pH. 6.5-8.5 for freshwater 6-9 for saline waters - based on? 

Imposes AB411 standards for Rec 1 waters on non-storm 
Table 4.b Fecal coliform AMELs are inappropriate. water, non-recreational flows. If it must be applied then B 

should move to Instantaneous Maximum column. 
This requires "implementation of all necessary storm water controls 

Storm water Action and measures to reduce .. ." when there is no evidence of a This seems to require an action when there is no evidence 
Levels receiving water exceedance. The assessment point is "end-of-pipe" of a receiving water violation. 

and SALs do not have any justification for applicability. 
Storm water Action Metals SALs are in direct contradiction with statement on "table Contradiction between NEL section and SAL in terms of 
Levels 4.a.2:Priority Pollutants" page 23 metals values. 

" ... assessment points for determination of SAL compliance are all 
Storm Water Action major outfalls .... " Seems to contradict the following sentence 

Sentences seem to contradict each other. 
Levels " .. . monitoring plans to sample a representative percent of the 

outfalls .... " 
Storm Water Action " ... to have outfall storm water discharges meet all applicable water 

This applies receiving water standards to the storm drain. 
Levels quality standards." 

- -- - - - - - -- - --
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENfS ON DRAFT ORANGE COUNTY MUNICIPAL PE~MIT (TENTATIVE ORDER N.o. R9-2009-0002) 

Permit Permi,t 
Se'cth)n Page Se:e,tionl TitlelTopic Reas,on for Proposed Changes/Comments Comme.nts/Proposed Changes 

F.1 - DEVELOPMENT PLANNING 

Infiltration and "centralized infiltration devices" -This term needs to be clearly 
Provide clear definition as to what "centralized infiltration 

c(6). 29 Groundwater defined otherwise there will be confusion on when these infiltration devices" are 
Protection restrictions apply. 

In practice, this results in treatment control and hydromodification 

d(1 )(e). 34 ESA category 
facilities being installed in single family residences, which is not a Exclude single family residences from this category if the 
good practice in terms of assuring adequate maintenance of provided adequate site design and source control. 
permanent BMPs. 
It is not clear what is intended to be included this category. A steep Remove this from the Priority Development Project 

d(2)( d). 33 
Hillside development hillside development with known erosion soil conditions would need Categories, and define elsewhere in Section F.1 how these 
category to address erosion. Treatment control and hydromodification projects would need to include measures that protect slopes 

requirements are not justified. from erosion. 

Retention of 85th Retention of the 85th percentile storm event does not mimic the 
Retention requirements should be revised with intent of 

d(4)(d)(i). 35 natural hydrology. The amount of runoff under natural conditions is 
percentile storm event dependent on soil type and other factors. 

matching hydrology under natural conditions. 

It may be unrealistic for municipalities to implement the various Provide a feasible time schedule for municipalities to put 
d(7). 38 LID waiver program processes required under this section within the amount of time such a program in place. 

allowed. 

F.2 - CONSTRUCTION 

It is neither wise nor necessary to mandate use of a particular 
Remove the requirement that Co permittees mandate use of 

technology for managing sediment from construction sites. The 
AST. Allow Copermittees to rely on the Risk based 

d(1 )(c)(i). 51 AST mandate Construction General Permit has adequate and more appropriate 
approach that was developed for the Construction General 

measures for ensuring sediment discharges will not create a 
pollution problem. Permit, which does not mandate a particular technology. 

e(2). 52 
Inspection of This section requires inspection of construction sites of 1 acre or Propose language that is definitive and require construction 
Construction Sites more at least monthly site inspections monthly for sites of 1 acre or more 

F.3.a - EXISTING DEVELOPMENT: MUNICIPAL ACTIVITIES 

Source 
Requirement for use of an automated database system (e.g., GIS) The use of an automated database system, such as 

(1 ). 55 
Identification/lnventory to maintain an updated watershed-based inventory of municipal Geographical Information System is highly recommended 

areas and activities is too restrictive. when applicable, but not reauired. 
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF'SAN DIEGO COMME~TS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9·2009·0002) 
Permit Permit 
Section Page Section TItle/Topic Reason for Proposed Changes/Comments Comments/Proposed Changes 

BMP Implementation 

(3). 56 
for Management of Reduction of pesticides, herbicides, and fertilizers into the storm Support inclusion of "storm water" and "and receiving 
Pesticides, Herbicides water to the MS4 and receiving waters. waters" in the opening paragraph. 
and Fertilizers 
Operation and 
Maintenance of Inspecting and cleaning all MS4 facilities between May 1 and 

Inspection and removal of accumulated waste at least once 
Municipal Separate a year between May 1 and September 30 of each year for 

(6)(b)(i). 57 
Storm Sewer System 

September 30 is infeasible for those Copermittees that have tens of 
aU-MS4 facilities that receive or collect high volumes of trash 

and Structural 
thousands of structures. and debris. 

Controls 
Infiltration From 

Delete Section (b) as the implementation of the provisions in 
Sanitary Sewer to Section (a) would maximize pollutant reductions by 

(7). 57 MS4/Provide Sections (a) and (b) are redundant. providing greater flexibility to Copermittees to manage their 
Preventative 
Maintenance of Both 

programs. 

F.3.b - Existing Development: Commercial/Industrial 

We currently inspect 25% of inventory. New requirements 

(4)(c) & 
Inspection of Industrial The separation of food facilities from other industrial and would reduce general industrial and commercial inspections 

(4)(d). 
64 and Commercial commercial facilities and requiring a completely separate inspection by 5%, but increases food facility inspections to 100%. For 

Sites/Sources program is problematic. the City this would result in an inspection requirement of 
40% of our inventory. 

"Each food facility must be inspected annually for compliance with 
This could be legally not possible. Does the City have the 

(4)(d). 64 Food Facilities 
the Copermittee's water quality ordinances and this Order." 

jurisdiction to enforce provision in the Order if there is not 
munic~al code for the regulation in question? 

F.3.c - EXISTING DEVELOPMENT: RESIDENTIAL 

This line intentionally left blank. 

F.3.d - RETROFITTING EXISTING DEVELOPMENT 
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Permit Permit 
Seotion Page 

(2-3). 69 

(3). 69 

ATTACHMENT 

CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 
09-25-09 

CIT'1( ,OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDE.R.No. R9-2009·0002) 

Seotion Titlefl'opio Reason for Proposed Changes/Comments Commehts/Proposed Changes 
. . . . 

The draft language requires an evaluation of potential retrofit sites 
in establishing a prioritized list of activities and states that "highly 

Proposed Language: I 

feasible projects expected to benefit water quality should be given a 
(3) Each Copermittee must consider the results of the 

I high priority" to implement BMPs. However, Copermittees should 
evaluation in prioritizing Qotential retrofit Qrojects with other 

possess the discretion to evaluate where to direct limited storm 
Prioritization of 

water program resources in the larger context of all efforts/activities. 
activities in work plans for the following year. Where 

I Potential Retrofit 
While the current language provides the possibility for this program- feasible, the retrofit projects should be designed in 

Projects 
wide consideration, it should be explicitly stated that the accordance with the SSMP requirements within sections 

Copermittees retain such discretion. For example, the highest 
F .1.d.(3) through F.1.d.(8). In addition, the Copermittee shall 

rated retrofit project may result in only a medium priority rating 
encourage retrofit projects to implement where feasible the 

when compared to education campaigns, enforcement, street 
Hydromodification requirements in Section F .1.h. 

sweeping, or other controls identified in the work plan. 
Section F.3.d.(3) states that retrofit projects should be designed to 
SSMP requirements. However, other requirements, such as TMDL 

Application of SSMP or ASBS requirements, may be critically important to designing Permit should be revised to state that retrofit projects should 
requirements to retrofit projects. Because these requirements are spatially and temporally consider applicable regulations and requirements, as 
projects variable, the draft Permit should be revised to state that retrofit feasible, and should not list specific criteria. 

projects should consider applicable regulations and requirements, 
as feasible, and should not list specific criteria. 

F.4-ILLICIT DISCHARGE DETECTION AND ELIMINATION 

Prevent and Detect This could be an added reporting burden. How are we 

a(2)(a). 71 Illicit Discharges and Require "inspections for illegal discharges and connections must supposed to document that an inspection for illegal 

Connections be conducted during routine maintenance of all MS4 facilities" discharges and connections is done? Delete "must" from 
sentence. 

"The use of GIS is required" and "The GIS layers of the MS4 map Not a problem for us but for those jurisdictions that do not 
b. 71 Maintain MS4 Map 

must be submitted ... " have this capability this would be a significant expense. 
Delete requirement for use of GIS. 

b. 71 Maintain MS4 Map Vague language. Provide a more specific description of the information to be 
confirmed and updated. 

Dry Weather Field 
Paragraph makes a reference to attachment E, which does not in Include a description of the Dry Weather Field Screening d. 71 Screening and 

Analytical Monitoring fact contain a description of this particular program. and Analytical Monitoring Program in Attachment E. 
- -
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

City OF SAN DIEGO COMMENTS ,ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE O~DER No. R9~2OO9-0002) 

Permit Permit 
Section Page Section Titlell'opic Reason for Proposed Changes/Comments Comments/Pro,posed Changes 

Dry Weather Field This seems to be the dry weather program we currently have. This 
This is inconsistent with the CWA. Make program 

d. 71 Screening and appears to be in addition to the "Dry Weather NEL.." program. In consistent with 40 CFR 122. 
Analytical Monitoring essence this appears to be a duplicate program. 
Dry Weather Field 

Add description of program in Attachment E. There is 
d. 71 Screening and Reference "Attachment En for description of this program. 

currently not description for this program. 
Analytical Monitoring I 

I nvestigationll nspectio 
Field screening is not included as a component of any 

e. 71 n and follow-up ... based on results of field screening ... monitoring programs and should be removed from this 
sentence. 

Investigation I 
References a monitoring effort that does not exist anywhere else in 

The inconsistency in the permit for the different programs 
e. 71 Inspection and Follow 

the permit (field screening) 
and the referenced sections need to be straightened out. 

Up Add description of referenced program to Attachment E. 

Develop response 
Contradictory paragraph. Numeric action levels must be 

The NELs from Section C or develop numeric action levels? 
e(1). 72 developed, but "the criteria must consider numeric effluent limitation 

criteria for data (see Section C)". Recommend selecting one criteria. 

e.(2)(b). 72 Response to data: References Attachment E for program description. There is no Add description of program in Attachment E. 
Field screen data program in Attachment E that relates to this. 

g. 73 Enforce Ordinances Punctuation error. Remove apostrophe from "it's" in the last line. 

F.5 - PUBLIC PARTICIPATION 

G. - WATERSHED RUNOFF MANAGEMENT PLAN 

7 
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Permit Permit 
Sectiop Page 

G.2. 74 

2.a. 74 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO C0MMENTS ON DRAFT ORANGE COUNry MUNICIPAl PE~~IT (TENTATIVE ORDER No. R9~2009.(002) 

Section TitlelTopic Reason for Proposed Changes/Comments Comments/Proposed Changes 

Revise the section to state: The Watershed Workplan shall 

The workplan is for development of a BMP strategy and describe the Permittees' development and implementation 
of a collective watershed strategy to assess and prioritize implementation of BMPs to improve urban runoff water quality 
the water quality problems due to runoff discharging to the contributions to the receiving water. Calling it a "Water Quality" 
watershed's receiving waters, identify and/or model sources 

Watershed Water workplan is misleading because the regulated parties under this 
of the highest priority water quality problem(s), develop a 

Quality Workplan permit are not responsible for every contribution to every water 
watershed-wide BMP implementation strategy to abate body in the entire watershed. 
highest priority water quality problems and the relative 

The requirements should focus on urban runoff contributions to the contribution from runoff discharges, and a monitoring 

receiving waters for which the regulated parties are responsible. strategy to evaluate BMP effectiveness and changing water 
quality prioritization in the WMA. 

The permit required monitoring program does not support this level 
of analysis. If an attempt was made to use the data from the Remove this section or replace with a requirement more in 

Characterization of monitoring programs, misrepresentation and mischaracterization line with the regulated parties' responsibility of contributions 

receiving waters would occur because the program does NOT involve collection of of runoff discharges to the receiving waters, such as the , 

sufficient data to do this. The requirements should focus on urban requirements in Order No. R9-2007-0001 for the San Diego 
runoff contributions to the receiving water for which the regulated County Copermittees 
parties are responsible. 

8 
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Permit Permit I 
Section Page 

2.d. 74-75 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9-2009-0002) 

Section Titl~fToplc Reason for Propose~ ChangeslComments Comments/Proposed Changes 

The regulated parties are responsible for urban runoff contributions 
to the receiving waters and are not necessarily responsible for 
attainment of the receiving water quality objectives, particularly if 
there are contributions to the degradation of receiving water quality 
from parties outside the purview of this permit. 

Replace with: Develop a watershed BMP implementation 

Further, to require that BMPs not contributing to measured 
strategy that focuses on attainment of receiving water 
quality objectives in the identified highest priority water 

improvements in receiving water quality be removed and replaced quality problem(s) by improving discharge runoff water 
could lead to no water quality improvement and is flawed 

quality. The BMP implementation strategy shall include a considering the intent of the permit. If a BMP is not assessed with 
schedule for implementation of the BMP projects to abate 

regard to its direct improvement to quality of runoff from the 
specific runoff discharge contributions to receiving water Develop a watershed localized site but only to the receiving waters, it could be falsely 
quality problems. BMPs not contributing to measured BMP strategy interpreted that a BMP is ineffective and will be removed. BMPs 
pollutant reductions or improvements to runoff discharge 

may be effective in reducing pollutants in runoff, but may need the 
water quality must be modified or replaced with alternative 

time to be replicated and installed in multiple locations to observe 
BMPs. Identified watershed water quality problems may be 

improvements in receiving water quality. Additionally, ther~ may be 
the result of jurisdictional discharges that will need to be 

lag time between installation of a BMP, ~he end of a ~eportlng y~ar, 
addressed with BMPs applied in a specific jurisdiction in and the actual observed improvements In water quality. Lastly, If 
order to generate a benefit to the watershed. 

regulated parties were required to expend resources to remove a~ 
ineffective BMP (for high priority water quality problems) where said 
BMP may not be a contributing pollutant source, resources to 
remove the BMP may be redirected from other, more valuable, 
efforts to improve water quality. 
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMiT (TEN:rATIVE ORDER NO.,R9-2'OO9-0002) 

Permit Permit 
Section Page Section TitlefTopic Re'ason for Proposed Changes/Comments Commehts/Propo'sed Changes 

Requiring modeling AND monitoring improvements to water quality 
will require regulated parties to expend resources inefficiently. 
Additionally parties are regulated because of their contribution, as 
MS4 dischargers, to receiving water quality impairments. The Revise to state: Develop a strategy to model and/or monitor 
regulated parties called out in this permit are MS4 dischargers and improvements in runoff discharge quality resulting from 

Develop strategy to are responsible for their relative contributions, not the entire implementation of the BMPs described in the Watershed 
2.e. 75 model and monitor receiving water body quality. Workplan. The modeling and/or monitoring strategy shall 

improvements generate the necessary data to report on the measured 
The use of the word "proper" for installation of BMPs is subjective pollutant reduction that results from BMP implementation. 
and not defined by this permit. There may be many different ways 
to "properly" design and install a BMP, and the regulated parties 
mayor may not choose to test different ways for each BMP to 

I determine which works best. 
Add a timeframe in which the Regional Board must respond/accept 

Watershed Workplan 
the work plan prior to implementation. By not have a time certain Add a specific timeframe in which the Regional Board must 

3. 75 
Implementation 

for the Regional Board's response, this could cause unnecessary respond to/accept the work plan. 
delay to the implementation of the program and prolong the 
currently unacceptable conditions of water quality. 
Public review should occur prior to the workplan being submitted to 
the Regional Board, not after (prior to implementation). Changes to Reverse the order of the Regional Board's acceptance and 

5. 75 Public Participation the workplan may be warranted in response to public comments. If 
this is the case, the version the Regional Board would approve prior 

the public review period. 

to public review would essentially be a draft. 

H. - Fiscal Analysis 

Recommend changing from the proposed 5-year plan to a 
H. 78 Fiscal Analysis Business plan requirements 1-year plan similar to R9-2007-01, based on the 

uncertainties of the economy. 

I. - Total Maximum Daily Loads 

J. - Program Effectiveness Assessment 

10 
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Permit Permit 
Section Page 

1.a.(1) & 
80 

(2). 

4. 83 

K. - Reporting 

1.b. 84-85 

1.b. 84-85 

1.b.(1-3). 84 

3.a.(d). 87 

3.a.(4) 
(b). 

90 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIE:GO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMiT (TENTATIVE ORDER No. R9-2009-0002) I 
.1 

I 

Section Titl.elTopic Re~son for Proposed Changes/Comme<nts Comments/Proposed Changes 
. . . . 

Objective for 303(d) Per the definition in Attachment C, Environmentally Sensitive Areas 
Waterbodies & include 303(d) listed waterbodies. It is therefore redundant and 

Remove Section J.1.a.(1) 
Environmentally inefficient to require assessment for both 303(d) waterbodies and 
Sensitive Areas for ESAs. 

The mention here of a Work Plan is redundant and subsequently 
Remove the requirement for a Work Plan or clarify that the 

Work Plan confusing. Does the JRMP Work Plan replace the JRMP Plan 
(K.1.a)? Clarification is needed. 

Work Plan replaces the JRMP. 

The reference to a watershed workplan should use a consistent 

Watershed Workplans 
naming convention. It is referred to as a "Watershed Workplan" in The reference to a watershed workplan should use a 
Section K.1.b., and a "Watershed Water Quality Workplan" in consistent naming convention. 
Section G.2. 
The required components of the watershed workplans is discussed 

The requirements should be consolidated to Section G.2, as 
Watershed Workplans 

in Sections G.2 and K.1 .b.(4). The requirements should be 
Section K.1.b.(4) should only address reporting 

consolidated to Section G.2, as Section K.1.b.(4) should only 
process/requirements. 

address reporting process/requirements. 

Watershed Workplan 
The process and requirements for reviewing and updating the Consolidate to one section all requirements for the 

review/update 
workplans is discussed in Sections G.6 and K.1.b. These Watershed Workplan. 
requirements should be consolidated to one section. 
Providing information for each program component by watershed is 

JRMP Annual Reports inefficient as this information is provided the WURMP annual Revise to state: Information for each program component 
reports. Recommend removing the reference "by watershed" from as described in the following Table 9: 
this requirement. 
A requirement for a description of ordinances or similar means to 
prohibit non-storm water discharge categories that are allowable 
per Section B.2. conflicts section B.2. Section B.2. clearly allows Revise to state: A description of ordinance or orders to 
for the prohibition of the discharged or the development and prohibit non-storm water discharges identified as sources of 

JRMP Annual Reports implementation of appropriate control measures to prevent the pollutants per section (4)(a) above, or a description of 
discharge of pollutants to the MS4. Additionally, it is not clear if control measures to prevent the discharge of pollutants to 
section (4)(b) is a requirement for ALL prohibited non-storm water the MS4. 
discharges or those that are an allowable category but are 
subsequently identified as a source of pollutants. 

11 
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ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PE.RMIT (TENTATIVE ORDE_R No. R9-2009·0002) 

Permit Permit 
Seotion Page Section Title/Topic Reason for Proposed Chahges/Commenfs Comments/Proposed Changes 

L. - MODIFICATION OF PROGRAMS 

M. - PRINCIPAL CO PERMITTEE RESPONSIBILITIES 

N. - RECEIVING WATERS MONITORING AND REPORTING PROGRAM 

O. - STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND NOTIFICATIONS 

Attachments (A Through E) 

E.II. 
Mass Loading Station Typo at the base of the table: "Nitrate and nitrate may be 

A.1.g, 5 Change to: "Nitrite and nitrate may be combined .. ." 
Table 1 

Monitoring combined ... " 

E.II.B.1.b. 12 
MS4 Outfall 

Comparing Metals SALs with CTR values 
Question is if you can use the "1 hour maximum 

Monitoring concentration" criteria in this way? 

Dry Weather Non-
This creates a watershed based program for monitoring MS4 

E.II.C. 12 Storm Water Effluent 
discharges. MS4s are inherently jurisdictional in nature. MS4s do Is this suppose to be our MS4 Outfall Monitoring program 

Limitations 
not typically cross jurisdictional boundaries, hence this does not broken apart into a Wet and Dry components? 
lend itself to a watershed base evaluation. 

Dry Weather Non- States that copermittes must conduct the following dry weather 
E.II.C. 12 Storm Water Effluent field screening and analytical monitoring tasks. Does not define or outline the field screening tasks. 

Limitations 
Dry weather non-

E.II.C.a. 
13 

storm water effluent 
"Stations must be all major outfalls" plus "other outfall points ... " 

This far exceeds CWA 500 point maximum for dry weather 
(1 ). analytical monitoring monitoring. 

stations 
Dry weather non-

E.II.C.a. 
13 

storm water effluent 
Map sites as a separate GIS layer or map overlay. 

This is in contradiction with the 4.b. "Maintain MS4 Map" pg. 
(2). analytical monitoring 71 which states that GIS is required. 

stations 
- -- - -

12 
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Permit Permit 
Section Page 

E.II.C.b. 
13 

(1 ). 

E.II.C.b.(1 ). 13 

E.II.C. b.2. 13 

E.II.C.b. 
13 

(2). 

E.II.C.b. 
(3). 

13 

E.II.C.b. 
14 (5) . 

E.II.C.b.(5). 14 

ATTACHMENT 

CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 
09-25-09 

CITY-OF SAN DIEGO COMMENTS, ON DRAFT'ORANGE COUNTY MUNICI!='AL PERMIT (TENTATIVE ORDER No. R9-2009-0002) 
I 

Section 'Fitle/Topic Reason for Proposed Changes/C.omments ,Comments/Proposed Changes 
Dry weather non-
storm water effluent 

" ... must sample a representative number of major outfalls ... " 
Contradicts Section E.II.C.a.(1) of Attachment E, which 

analytical monitoring states that "Stations must be all major outfalls." 
stations 
Analytical Monitoring 
Procedures Dry 
weather non-storm Copermittees must sample a representative number of major Should define or outline how to determine a representative 
water effluent outfalls. number of outfalls. 
analytical monitoring 
stations 
Dry weather non-
storm water effluent 

If flow is evident a 1 hour composite sample may be taken. Should elaborate on sampling procedures for flowing 
analytical monitoring outfalls. 
stations 
Dry weather non-
storm water effluent 

"if flow is evident a 1 hour composite sample may be taken" There is no definition of what comprises a composite 
analytical monitoring sample. This would significantly increase this program. 
stations 
Dry Weather Non 

Typo at bottom of page: "Effluent samples must also under analysis Change to: "Effluent samples must also undergo analysis Storm Water Numeric 
for .. . " for ... " 

Effluent Limitations 
Dry weather non-

This seems to contradict the NELs from section C of the storm water effluent 
"Develop and/or update criteria for .... " permit. They say to include the NELs from section C and analytical monitoring 

stations LCso values, when you develop your criteria. 

Dry weather non- Should be reworded clearly(Develop and/or update action 

storm water effluent level criteria for dry weather non-storm water effluent 

analytical monitoring 
This section is unclear. analytical monitoring results. Exceedances of the action 

stations level criteria require follow-up investigations to detect and 
eliminate the source causill[ the exceedance. 

13 
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Permit Permit 
Section Page 

E.II.C.c. 14 

E.II.C.c. 
(1 ). 

15 

E.II.D.5. 16 

E.II.D.5. 16 

E.II.E.1. 17 

E.II. E.4. 
18 

d. 
E.III.A.2. 

22 
m. 

ATTACHMENT 
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002 

09-25-09 

CITY OF SAN DIEGO COMMENTS ON D~FT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9-2009-0002) 

Sectiol;l Tltlefliopic Reason for Proposed Changes/Comments CommentsfProposed Changes 

Sections FA.d and FA.e refer to the Attachment E for this 
Conduct Dry Weather program. This is a circular reference and the procedures are . 
Non-storm water Section refers to dry weather field screening and analytical not defined anywhere in the permit or attachment. There is 
effluent analytical monitoring procedures from Sections FA.d and FA.e. no description for dry weather field screening and analytical 
monitoring monitoring in either Order No. R9-2009-0002 or Attachment 

E. 

Conduct Dry Weather The ACRWM program is only suppose to sample within 

Non-storm water "Copermittees must choose a subset of major outfalls ... that ecologically sensitive areas. There does not appear to be a 

effluent analytical discharge to the surf zone .... in conjunction with the ACRWM." 
link between the ACRWM and the dry weather field 

monitoring 
screening and analytical monitoring program. This needs to 
be further developed. 

Trash and Litter Impairment Investigation is listed under "Special 
Trash/Litter monitoring should be included as part of the Special Studies Studies," but is presently a part of the regular Dry Weather 

Monitoring Prqgram. regular Dry Weather Monitoring Program. 

Trash and litter The trash assessment program for San Diego was 
impairment This creates a new and separate program. incorporated into the existing monitoring programs. This is 
investigation more efficient and can be linked to other monitoring results. 

Requires all monitoring to comply with SWAMP, unless otherwise There are not "otherwise specified" instances. This means 
Monitoring Provisions 

specified. all sampling, analysis and QA/QC must comply with 
SWAMP. 

Monitoring Provisions "The individual(s) who performed the analyses;" Specify: in the case of contracted lab work, for example, is 
the name of the project manager/lab supervisor sufficient? 

Monitoring Reporting Electronic Monitoring reports must be CEDEN or SWAMP 
Will have to retool reporting. uploadable. 

---

S:12200-ReceivingWaterMonitonngIProposed Regulations-PolicieslRegional 8oardslRegion 9180 Orange Co MS4 Permit 09IAugust 2009IStaff Comrnents\Division Draft Orange County Permit Comments 091809.doc 
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September 28, 2009 

Mr. Jolm Robertus, Executive Officer 
Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 

Reference: 

Subject: 

Revised Tentative Order R9-2009-0002; NPDES CAS0108740 
Orange County Municipal Storm Water Permit Reissuance 

Rancho Mission Viejo Comments 

Dear Mr. Robertus: 

Thank you for providing Rancho Mission Viejo (RMV) with the opportunity to review 
and comment on the referenced Revised Tentative Order. We have previously submitted 
comments on this tentative order. Staff has been most helpful in addressing our 
comments and we are pleased to see that our request to have the Regional Board consider 
how the protection of water quality at the watershed scale can provide equal or greater 
benefits than the protection of water quality at a site-specific scale has resulted in the 
inclusion oflanguage in support of this concept - see Section F.l.c (8). In recent 
discussions with staff regarding inclusion ofthe language "and acceptable to the Regional 
Board" staff indicated that the lack of certainty regarding what watershed and/or sub
watershed planning principles would be used prompted the inclusion of this language. 

In our prior correspondence on the tentative order RMV included an attachment which 
summarized the Watershed Planning Principles and approaches taken by RMV to 
implement these principles during development of our water quality management plans. 
This attachment is included in this comments letter also. In addition, RMV has previously 
provided the Regional Board with the sub-basin planning principles for each of the sub
basins located on our property as part ofthe document titled Watershed and Sub-Basin 
Planning Principles (February 2003). 

We respectfully request that the language "and acceptable to the Regional Board" be 
deleted from the tentative order for the following reasons: 
(1) The Regional Board already knows what planning principles we will be and are 

using in our planning to protect water quality; and 

28811 ORTEGA HIGHWAY • P.O. BOX 9 • SAN JUAN CAPISTRANO, CA 92693 • (949) 240-3363 • FAX (949) 248-1763 

0003980



(2) As it currently is drafted this language could result in the Regional Board 
reviewing RMV's water quality management plans twice - once in the context of 
the County's approval of master area plans and once in the context of the 
Regional Board consideration of 401 certifications and/or waste discharge 
requirements. This would not appear to be the best use of staff time and RMV 
financial resources. In addition duplicate review places RMV in double jeopardy 
regarding an approval that should rightly lie with the County as the MS4 
permittee. 

We look forward to working with the Regional Board to further our collective desires to 
protect water quality through watershed planning. Should you have questions regarding 
our comments, please feel free to contact me or Laura Coley Eisenberg of my staff at 
(949) 240-3363. 

n 
Senior Vice President - Planning and Entitlement 

Attachment 

Cc: Larry McKinney, RBF Consulting 
Lisa Austin, Geosyntec Consultants 
Laura Coley Eisenberg, RMV 
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Attachment 1 

WQMP Approach to Addressing Potential Impacts of Stressors 

Urbanization of a watershed can result in environmental stressors which may have 
adverse effects on ecosystem characteristics such as vegetation communities and species. 
The RMV WQMP addresses four broad categories of potential "stressors" that could 
impact habitats and species: 

• Altered hydrology due to urban development or public works projects; 

• Altered geomorphic processes; 

• Pollutants generated by urban development; and 

• Elevated temperatures. 

The WQMP was developed to address the SAMP Tenets and Baseline Conditions 
Watershed Planning Principles set forth in the Watershed and Sub-basin Planning 
Principles. The SAMP Tenets policies include: 

• Protect headwaters 

• Maintain and/or restore floodplain connection 

• Maintain and/or restore sediment sources and transport equilibrium 

The Watershed Planning Principles address the stressors under the following sets of 
principles. For each set of Watershed Principles, a summary ofthe WQMP approach 
addressing the Principle(s) is provided. 

Pollutants 

The Baseline Conditions Watershed Planning Principles Section "v) Water Quality" sets 
forth the following principle for water quality/pollutants: 

• Principle 9 - Protect water quality by using a variety of strategies, with particular 
emphasis on natural treatment systems such as water quality wetlands, swales and 
infiltration areas and application of Best Management Practices within 
development areas to assure comprehensive water quality treatment prior to the 
discharge of urban runoff into the Habitat Reserve. 

The WQMP approach to address this principle is to incorporate into the storrnwater 
system a mix of site design, source control, and treatment control BMPs, pursuant to the 
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Orange County Local WQMP, that will be protective of both surface and groundwater 
quality. These BMPs include the use of natural treatment systems such as bioswales and 
wetlands, extended detention basins, infiltration, cisterns, and provisions for utilizing 
stormwater for irrigating common area landscaping and golf courses. 

Changes in Surface Water Hydrology 

Baseline Conditions Watershed Planning Principles Section "ii) Hydrology" sets forth the 
following planning principles for surface water hydrology: 

• Principle 2 - Emulate, to the extent feasible, the existing runoff and infiltration 
patterns in consideration of specific terrains, soil types, and ground cover. 

• Principle 3 - Address potential effects of future land use changes on hydrology. 

• Principle 4 - Minimize alterations of the timing of peak flows of each sub-basin 
relative to the mainstem creeks. 

• Principle 5 - Maintain and/or restore the inherent geomorphic structure of major 
tributaries and their floodplains. 

The WQMP approach to address this principle is to incorporate all of these hydrologic 
planning principles into the design ofthe stormwater system. Hydrologic modeling 
techniques were implemented to estimate the pre-developed runoff flow rates and 
volumes considering existing terrains, soil types, and ground covers. Detention and 
infiltration BMPs were then sized accordingly to match, to the extent feasible, post
development hydrologic conditions to the pre-developed conditions at the development 
bubble, catchment, and sub-basin levels. Hydrologic conditions were matched for 
monthly water balances and flow versus duration for a continuous segment of the 
precipitation record. The modeling techniques employed considered the role of longer
term wet/dry cycles and how such cycles influence hydrologic conditions. 

Changes in Groundwater Hydrology 

Baseline Conditions Watershed Planning Principles Section "iv) Groundwater 
Hydrology" sets forth the following principles: 

• Principle 7 - Utilize infiltration properties of sandy terrains for groundwater 
recharge and to off-set potential increases in surface runoff and adverse effects to 
water quality. 

• Principle 8 - Protect existing groundwater recharge areas supporting slope 
wetlands and riparian zones; and maximize groundwater recharge of alluvial 
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aquifers to the extent consistent with aquifer capacity and habitat management 
goals. 

To replicate (or emulate to the maximum extent practicable) pre-development infiltration 
and to protect groundwater quality, flow and water quality control facilities that 
incorporate infiltration will be located in the head end of side canyons where depth to 
groundwater is greatest. Extended detention also will provide pre-treatment to the 
infiltrated water to minimize impacts to groundwater quality. Additional treatment will 
occur through natural soils processes as infiltrated water moves through soils into the 
groundwater system. 

Changes in Geomorphic Processes 

Baseline Conditions Watershed Planning Principles Section "i) 
Geomorphology/Terrains" sets forth the following principle: 

• Principle 1 - Recognize and account for the hydrologic response of different 
terrains at the sub-basin and watershed scale. 

Land use planning should strive to mimic the hydrologic response of existing terrains by 
primarily locating development in areas which have low infiltrative soils, such as the 
"hardpan" areas and areas of clay soils found on the ridges in Canada Chiquita and 
Canada Gobemadora. Surface runoff flows have been directed to water quality treatment, 
detention, and infiltration BMPs located in the permeable substrate of the major side 
canyons and along the valley floor. Setbacks from the mainstem creek channels are 
incorporated through a variety of means, including proposed Habitat Reserve areas and 
water quality buffer strips. 

Baseline Conditions Watershed Planning Principles Section "i) 
Geomorphology/Terrains" and "iii) Sediment Sources, Storage, and Transport" sets forth 
the following principle: 

• Principle 6 - Maintain coarse sediment yields, storage and transport processes. 

The WQMP approach to address this principle is to design water quality and flow control 
facilities "offline" of the storm drainage and flood control system, so that large flows and 
attendant sediment loads will bypass the water quality facilities. The WQMP facilities 
will be designed to capture primarily fine sediments that contain the majority of pollutant 
mass and which cause adverse effects to aquatic species and habitats through increased 
turbidity and settlement in breeding habitats. Matching post-development flow durations 
to pre-development flow durations in the flow control facilities will help ensure that the 
pre-development transport processes in the mainstem channels are preserved. 
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As noted previously, each of the above Principles includes specific policies providing 
more specific guidance for maintaining net habitat value at a watershed scale. Further, 
the sub-basin "Planning Considerations" and "Planning Recommendations" set forth in 
the draft Watershed and Sub-Basin Planning Principles provide geographic-specific 
planning and resource protection guidance for each sub-basin within the 22,815 acres of 
RMV lands that are the subject ofthis WQMP. Accordingly, the WQMP addresses both 
the overall principles set forth in the Baseline Conditions Watershed Principles and the 
specific Planning Considerations and Planning Recommendations for each sub-basin set 
forth in the draft Watershed and Sub-Basin Planning Principles document. 
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Cny of LAGUNA NIGUEL CITY COUNCIL 
27801 La Paz Road· Laguna Niguel, California 92677 
Phone/949·362·4300 Fax/949·362·4340 

September 28,2009 

Dr. Richard Wright, Chairman 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Comments on the Draft Municipal Stormwater Permit for South Orange County -
Revised Tentative Order No. R9-2009-0002, NPDES No. CAS 0108740 

Dear Dr. Wright: 

Joe Brown 

Gary G. Capata 

Paul G. Glaab 

Linda Lindholm 

Robert Ming 

The City of Laguna Niguel appreciates the opportunity to provide updated comments on 
the August 12,2009 draft of the Municipal Stormwater Permit for South Orange County. 
We would first like to thank the Board and acknowledge the staff for their efforts to reach 
consensus through the series of meetings conducted since the previous draft was released 
in March 2009. We note that the language in several provisions has been modified and 
that the requirement for submittal of a business plan has been deleted. As such, the 
current draft represents some progress toward a workable solution. 

However, a number of previously identified issues were not adequately addressed, and 
some of the revised language generates new concerns. Rather than re-iterate previously 
submitted comments, the City incorporates by reference its written comments on the prior 
versions of the Tentative Order (both No. R9-2007-0002 and No. R9-2009-0002) dated 
April 4, 2007 and May 15,2009, addressed to John Robertus. The City also reserves the 
right to provide additional comments on the Tentative Order prior to the close of the 
public comment period. 

City Concurrence with Comments submitted by the County of Orange as Lead 
Permittee 

Please note that the City of Laguna Niguel has reviewed the legal, technical and 
monitoring comments to be submitted by the County of Orange as Lead Permittee. The 
City of Laguna Niguel concurs with, adopts and incorporates into this letter the 
comments, concerns, and recommended deletions and modifications to the Draft Permit 
that have been submitted by the County of Orange. 
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General Comments and Areas of Concern 

The Draft Permit Does Not Address Cost Neutrality. Legal Authority or Consistency 
Issues as Directed by the Board 

At the public hearing on July 1, 2009, the Board members highlighted three issues of 
general concern that needed further consideration: (1) cost neutrality compared to the 
2002 Permit, in the context of the impact that the prevailing economic climate has had on 
Cities' ability to support expanded programs; (2) legal authority for declaring that non
stormwater discharges are not subject to the Maximum Extent Practicable (MEP) 
standard of compliance; and (3) consistency with other regional Permits, especially North 
Orange County. Despite what we understood to be the Board's direction to its staff, it 
does not appear that these issues have resulted in substantive reconsideration of Permit 
provisions since the July hearing took place. 

Dry Weather Numeric Effluent Limitations are Untenable 

We believe that the most critical intersection of the cost neutrality and legal authority 
issues is the imposition of Dry Weather Numeric Effluent Limitations (NELs) at the end
of-pipe. The City adopts and incorporates herein the legal positions taken by the County 
of Orange as Lead permittee and the other co-permittees regarding the applicability of the 
MEP standard. The practical ramifications of the proposed NELs are overwhelming: 
Dry Weather Monitoring Program measurements taken since 2002 at almost every pipe 
outfall in our City - and in all our Co-Permittee Cities - have shown that exceedances of 
the proposed bacteria, nutrients and dissolved solids NELs are the rule rather than the 
exception; and that exceedances of the metals NELs are common. A growing body of 
evidence suggests these constituents are largely natural in origin. Nevertheless, the 
proposed Permit provisions would appear to trigger the investigation requirement each 
time and every place that "an exceedance" occurs. Our experience has already shown 
that a single investigation may entail dozens of man-hours and substantial costs in 
equipment and laboratory analyses, and yet may still be inconclusive as to source, or be 
unable to confidently differentiate mixed natural versus anthropogenic sources. The way 
the NELs provisions are currently written, even naturally-occurring concentrations may 
be considered non-compliant if their "conveyance" is "anthropogenically-influenced" - a 
definition that would criminalize all dry-weather flow in the MS4, which locally carries 
spring flows and groundwater. Such stringent provisions and/or fuzzy outcomes would 
make the City (and all the other Co-Permittees) continuously non-compliant under the 
Permit provisions as currently drafted, making us subject to third-party lawsuits and/or 
enforcement actions and Mandatory Minimum Penalties. The potential costs cannot even 
be estimated. Such an ill-conceived framework will invite litigation on all fronts: even 
the Board itself could be subject to third-party lawsuits for failure to enforce. The City 
requests and recommends that the dry-weather NELs be removed from the draft Permit; 
or at a minimum be re-framed as Dry Weather Action Levels in essential conformance to 
the existing Dry Weather Monitoring Program parameters. 
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The Draft Permit Continues to be Overly Prescriptive 

The current Stormwater Permit (No. R9-2002-0001) imposed a comprehensive set of 
stormwater management and regulatory requirements on the Co-Permittees. The Draft 
Permit substantially expands the requirements and prescriptions of the current Permit 
without clear or compelling supportive findings, evidence or rationale. While some 
minor adjustments have been made to the Draft Permit language since the previous Draft 
version in response to these observations, the City believes that the it remains too 
prescriptive, increases costs, and limits the discretion and flexibility of the City to 
implement programs and practices that are appropriate, sensible and practical for our 
community. For example, the requirements for on-site storm retention, coupled with the 
prioritization scheme for selection of BMPs for new developments, impose procedures 
and costs that are locally unsuitable; furthermore the BMP maintenance tracking 
requirements are more detailed than is supportable. The City requests that the Regional 
Board carefully review and reconsider all the new requirements of the Draft permit, and 
wherever possible, provide maximum discretion and flexibility to the Co-Permittees. 

Intolerable Impacts on Municipal Co-Permittee Budgets 

In addition to the ongoing budgetary 'wild card' represented by the Dry Weather NELs as 
discussed above, the City will incur significant extra one-time costs during the FY09-10 
fiscal year for the development of new ordinances, plans, and assessments. Each of the 
new local requirements - revising the General Plan, updating the Environmental Review 
process, updating the Grading Ordinance, adopting Homeowner Association regulations, 
prohibiting irrigation runoff, reworking the Jurisdictional Urban Runoff Management 
Plan, setting up the Best Management Practices (BMP) Maintenance Tracking system, 
and developing an Existing Development Retrofitting Plan - may require dozens and in 
some cases hundreds of staff and/or consultant hours to be expended by each Co
Permittee City for each task. Additionally, each City will be charged its cost-share for 
development by the Lead Permittee of new regional documents, including the Watershed 
Workplans, the Model Hydromodification Criteria and Waiver Programs, Regional 
Monitoring Programs, TMDL Load Reduction Plans, etc. The cumulative FY09-10 cost 
of all this is likely to be well over $150,000 just in our City - more than doubling our 
Program Administration budget, without directly achieving any water quality 
improvement. 

The City will also incur new costs on an annual basis for implementing all these new 
programs. While the City recognizes that the Regional Board has made some effort to 
'cost-neutralize' the regional monitoring requirements by reducing some prior 
commitments while adding new ones in the Draft Permit, the City will still incur higher 
operational obligations for investigating NEL and Storm Water Action Level 
exceedances, inspecting existing developments, training staff, educating the public, 
enforcing the irrigation runoff prohibition, tracking BMP maintenance and reviewing 
new development proposals. Operational costs are estimated to go up by about 15%, or 
an additional $200,000+ annually in this City alone. Capital improvement costs 
fluctuate year-to-year and cannot really be estimated before the planning efforts defining 
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the projects are completed, but implementing retrofitting at existing developments may 
cost additional hundreds of thousands of dollars per year. 

These cost increases could not come at a worse time for the City budget. The City has 
experienced a 6% decline overall in municipal revenues this year due to decreases in 
property tax, sales tax, real property transfer tax, planning and building fees, and interest 
income, so that we have had to draw on reserves just to maintain our current programs. 
Most of our planned capital improvement projects have been put on hold and no new 
ones are being scheduled for this year. Staff furloughs have been imposed in many Co
Permittee cities. Against this backdrop, it is challenging for the Co-Permittees to 
maintain current funding levels for our existing Stormwater Programs, let alone increase 
funding. The City requests that the Regional Board make every effort to ensure that the 
new Permit is, at most, cost-neutral to the Co-Permittees. At the very least, we 
recommend substantially extending the timeframes for developing and deploying any 
new program plans and components, in order to reduce financial impacts concentrated 
during this lowest (we hope) point for local government operating revenues. 

Impacts on New Development and Re-Development 

The Draft Permit's imposition of substantial additional requirements on New 
Development and Significant Redevelopment projects will create substantial cost impacts 
for developers as well as for existing businesses, institutions and residents in the City. 
The current economic climate - when property values are down by 30% or more -
suggests that this is a most inappropriate time to create larger financial disincentives to 
the spread of low-impact design and re-design across the City. In particular, we note that 
the requirements continue to be more onerous than defined for North Orange County or 
for San Diego; and that new requirements to evaluate water rights and sediment loads 
have been added in the August Draft to the already-substantive burden of retroactively 
mitigating hydromodification impacts. The City requests that the Regional Board 
carefully review and reconsider the necessity, appropriateness and timing of these new 
requirements. 

Impacts on Residents 

The Draft Permit's defining of landscape irrigation runoff as an illicit discharge that must 
be eliminated will overnight convert a large percentage of the City's 20,000 landowners 
into unintentional scofflaws. Whether they react voluntarily or in response to 
enforcement actions, eliminating irrigation runoff will cost homeowners money. A new 
single-family controller with automatic weather-based scheduling and multi-short-cycle 
capacity costs $300 to $500. Correcting overspray and distribution problems even on a 
flat home lot may cost a homeowner $200 to $1,200. If a homeowners' association has to 
retrofit thousands of feet of sprinkler lines on common areas, each resident will have to 
pay a share of potentially tens of thousands of dollars. Enforcement against residents 
who do not or cannot afford to comply will not be 100% because watering happens at 
night, half-hidden in back yards, for a few minutes at a time; and Cities cannot issue a 

4 

0003989



citation without actually seeing the offense being committed. The reality is that irrigation 
runoff can only be controlled to the maximum extent practicable. 

Porter Cologne Act and Unfunded State Mandates 

The City believes that many of the new regulations and requirements in the Draft Permit 
exceed the requirements of the Clean Water Act. As such, these new regulations and 
requirements must be considered and evaluated in accordance with applicable provisions 
of the State Porter Cologne Act. If such regulations and requirements are included in the 
Final Permit, the City believes that they would constitute unfunded State mandates. 

Specific Areas of Concern 

Finding E.14 and £,1. B.2 Removing Exemption of Non-Storm water Discharges 

The Draft Permit removes landscape irrigation, irrigation water and lawn watering from 
the categories of non-stormwater discharges that are not prohibited, and further declares 
that non-stormwater discharges are not subject to the MEP standard. The City does not 
believe that the Regional Board has the legal authority to unilaterally declare that these 
categories of urban runoff are now to be deemed prohibited discharges and must be 
completely eliminated. Even if the City passed an ordinance to prohibit such discharges, 
the most cost-intensive "zero tolerance" enforcement still could only achieve compliance 
to the MEP, and would likely be politically unacceptable to the public. The City also 
notes that our Dry Weather Monitoring Program investigations have shown that it is 
typically reclaimed water - not potable water from residents - that causes the most 
common water quality problems. The producers, purveyors and users of reclaimed water 
are separately regulated under permits that require them to control such discharge; Cities 
should not be required to shoulder the primary burden in their stead. The City requests 
that the Regional Board keep landscape irrigation on the non-prohibited list, and remove 
the language asserting that non-stormwater discharges are not subject to the MEP 
standard. 

F.1.d.(4) & F.1.d.(7) - Low Impact Development (LID) Requirements 

The City is very concerned about the proposed Low Impact Development (LID) 
requirement that stormwater be retained on-site. Many areas of South Orange County, 
including Laguna Niguel, have experienced slope failures and landslides. The proposed 
LID Site Design BMPs, which emphasize infiltration, could in combination with local 
soil and geological conditions have the potential to increase the risk of such events. As 
mentioned before, the City is concerned that the significant financial impacts associated 
with the various reviews, assessments and site improvements necessary to comply with 
the proposed LID requirements would discourage New Development and Significant 
Redevelopment, the primary means by which water quality objectives are currently 
achieved. The proposed requirements also would impose additional demands on the 
City's water quality program both in terms of staff resources and budgetary impacts. 
Given the potential negative impacts of such requirements as noted above, the City is 
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particularly concerned with the underlying and inadequately supported presumption that 
LID methods are superior to conventional treatment methods in achieving water quality 
objectives. 

G. Hydromodification Limitations 

The inclusion of hydromodification requirements in the current draft permit represents a 
significant shift away from the regulatory framework of prior permits. As stated in the 
draft permit, the purpose of this shift is to reduce erosion and/or facilitate removal of 
existing hardened channels. This justification however fails to address the fact that 
hardened channels are necessary to safeguard public health and safety and the general 
welfare in the event of a large storm event. The requirements also place a significant 
burden on the limited resources of the Copermittees to develop and implement a 
Hydromodification Management Plan, which includes on-going financial obligations and 
labor intensive tasks such as assessment of channel conditions, modifications to 
development review and approval processes, additional field inspections of development 
sites, and assessment of cumulative impacts within the watershed on channel 
morphology. As previously noted, these additional requirements also have the potential 
to inhibit the City's ability to achieve water quality objectives by discouraging New 
Development and Significant Redevelopment. 

F.3.d - Retrofitting Existing Development 

This section requires each Co-Permittee to implement a retrofitting program that reduces 
impacts from hydromodification, promotes Low Impact Development, supports riparian 
and aquatic habitat, reduces the discharges of storm water pollutants from the MS4 to the 
MEP, and prevents discharges from the MS4 from causing or contributing to a violation 
of water quality standards. First, it is difficult to image the scope and cost of performing 
the retrofitting evaluation required by Section F.3.d. Second, even if such an evaluation 
was performed, the Co-Permittees have no legal authority to compel private landowners 
of existing developments to implement or cooperate on retrofit projects. The City 
requests that the Regional Board delete Section F.3.d from the Storm Water Permit. 

Finding £.11 and £,1. and 1. Total Maximum Daily Loads 

The Draft Permit imposes strict concentration-based numeric targets for a bacteria TMDL 
in addition to strict load-based targets, for both dry and wet weather. This language 
disregards years of painstaking work by staff and stakeholders in crafting TMDL 
documents firmly promoting the need for better science and iterative-BMP-based 
WQBELs; and completely contradicts the implementation provisions of the Basin Plan 
Amendment approved last year, establishing bacteria TMDL implementation provisions 
under a Reference System/Natural Source Exclusion approach. The City requests and 
recommends that the concentration-based numeric targets and the load-based allocations 
both be qualified as "subject to adjustment in accordance with the bacteria TMDL 
implementation provisions contained in the Reference SystemlNatural Source Exclusion 
Basin Plan Amendment approved by the Board in 2008. " 
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The City appreciates the opportunity to submit these comments and respectfully requests 
that our comments be fully considered by the Regional Board and Staff. 

Yours truly, 

~6 
Tim Casey 
City Manager 

Cc: Mayor and City Council 
City Attorney 
Director of Public Works/City Engineer 
Director of Community Development 
Senior Water Quality Manager 
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September 28, 2009 

 
Via electronic mail 
 
Executive Officer John Robertus and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 

Re: Comments on Revised Tentative Order R9-2009-0002. 
 
Dear Mr. Robertus and Members of the Board: 
 

We write in response to the August 12, 2009 draft of the South Orange County MS4 
permit, Tentative Order No. R9-2009-002, Permit No. CAS 0108740 (“Tentative Order” or 
“Permit”).  We have been involved in the drafting process for more than two years now, and 
appreciate the opportunity to comment on the current draft of the Tentative Order. 
 

We note with approval the progress the Regional Board has made towards drafting a 
Permit that will meet the Clean Water Act’s maximum extent practicable (“MEP”) standard, and 
again approve of the Board’s decision to omit lawn irrigation from the list of permitted non-
storm water discharges in section B.2. of the Discharge and Legal Provisions portion of the 
Permit.  Still, we remain concerned with the language of several of the Permit’s LID and 
Development Planning Component provisions and, in particular, with the Permit’s continued 
allowance of non-retention practices such as biofiltration to meet a site’s LID compliance 
obligations.  We have raised many of these issues in our past comment letters (which we 
incorporate by reference here),1 and find it troubling that the Board has failed to address the 
problems identified with several key components of the Permit’s Development Planning section.  
In the paragraphs below, we identify these and additional concerns, in the hope that the Board 
will revise the Permit in a manner that is consistent with the MEP standard, that will serve to 
protect the region’s water quality and public health. 
 
                                                 
1 See NRDC letters to the San Diego Regional Water Quality Control Board: April 3, 2007; 
August 22, 2007; January 24, 2008; March 5, 2008; May 15, 2009; and, June 19, 2009. 
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A. Biofiltration Should Not Count Towards the Permit’s LID Obligations 
 

Section F.1.d.(4)(d)(i) requires a site to use LID BMPs to retain onsite the runoff from a 
design storm event.2 Section F.1.d.(4)(d)(ii), in turn, allows a site to biofiltrate any portion of 
that runoff which cannot feasibly be retained onsite.  The section allows biofiltrated runoff to 
count toward LID retention requirements, and would conceivably allow a site demonstrating 
technical infeasibility of onsite retention to discharge all of its stormwater to the MS4 system 
through biofiltration, without undertaking any offsite mitigation. But, as discussed in our 
previous comment letters, biofiltration is not as effective a means of reducing pollutant load as 
onsite retention, nor does biofiltration ensure downstream impacts such as flooding or erosion 
will be reduced to the same extent.3  As a result, biofiltration without offsite mitigation falls 
short of the maximum extent practicable standard.  

                                                

 
Other jurisdictions have developed policies that reflect the strengths of retention and the 

shortcomings of biofiltration.  As discussed in our previous letters, Philadelphia, West Virginia, 
and Anacostia (Washington D.C.) have adopted standards that infiltrate, use onsite, or evaporate 
all precipitation except that which exceeds a specified storm volume.  More locally, the Los 
Angeles Regional Water Quality Control Board recently approved NPDES No. CAS00402, the 
MS4 permit for Ventura County and its incorporated cities.  That permit does not, like the 
current draft Permit, allow biofiltration BMPs to count toward LID obligations.  Rather, the 
Ventura permit requires that a project employing biofiltration must compensate through 
mitigation measures. 
 

We recommend that you revise your Permit in a similar manner so that a site must 
mitigate offsite any reduction in the removal of pollutants resulting from the use of biofiltration 
instead of retention-based BMPs.  Such a move could help to ensure compliance with the Clean 
Water Act and would further serve important policy goals of the State.  Given our current state of 
drought, Governor Schwarzenegger has issued a proclamation calling on water agencies to take 

 
2 The twenty-four hour 85th percentile storm event. 
 
3 In this vein, we have previously pointed out that both environmentalists and industry 
representatives agree that “biofiltration,” is a vague term that fails to provide sufficient guidance, 
and is therefore subject to abuse.  (See NRDC letter to San Diego Regional Board, June 19, 
2009; Correspondence from Dr. Mark Grey to Mr. Michael Adackapara, Santa Ana regional 
Water Quality Control Board, February 13, 2009, at 6)  While the draft Permit does place a limit 
on the volume of a biofiltration BMP of 0.75 times the design storm volume (section 
F.1.d.4.(d)(ii)), we believe that if biofiltration is to be used at all, even if in conjunction with 
participation in the LID waiver program, further clarification and guidance is needed, in line with 
our comments of June 19.  Irrespective of such clarification and guidance, we reserve our rights 
to challenge this provision.  
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additional actions to protect and enhance water supplies.4  By requiring offsite mitigation 
through practices that retain stormwater runoff, captured or infiltrated water could be used to 
increase water supplies through onsite use or recharging groundwater, in furtherance of this goal.  
In contrast, as currently written the draft Permit would allow most or all of that water to be 
discharged through use of biofiltration, without any volume retained to increase water supplies. 

 
Finally, given the Permit’s current language we see no reason why the Regional Board 

should require a site to demonstrate that biofiltration is infeasible prior to deciding to implement 
conventional controls and participate in the LID waiver program under section F.1.d.(4)(d)(iii).  
The purpose of the permit’s LID BMPs sizing criteria requirements is to reduce harmful water 
impacts to the maximum extent practicable.  While onsite retention ensures that 100 percent of 
pollutants in the design storm volume of water never leave the site, both biofiltration and 
conventional controls fail to reduce impacts as effectively.  But, as currently drafted, the 
Tentative Order would at least require a site employing conventional controls to participate in the 
LID waiver program, thereby ensuring that the site would achieve an equivalent level of 
pollutant reduction within the same hydrologic subdivision or unit.  Thus, while biofiltration may 
in many circumstances represent an approach for addressing stormwater runoff that is preferable 
to the use of conventional controls, a site implementing conventional controls could 
counterintuitively achieve greater pollutant reduction due to its required participation in the 
waiver program.   

 
The Regional Board can, and should, correct this result by requiring participation in the 

LID waiver program for any site implementing biofiltration to meet its LID obligations.  But in 
the absence of any such requirement, a site should be able to participate in the waiver program 
even if biofiltration is a feasible practice.  In the case where a site is able to demonstrate 
technical infeasibility of onsite retention, the site should be permitted to choose between 
biofiltration on the one hand, and conventional controls with participation in the waiver program 
on the other, and should not have to demonstrate that the use of biofiltration is infeasible as a 
prerequisite.   

 
B. The Permit Should Require that Watershed-Based Projects Demonstrate the 

Infeasibility of Onsite Retention Before Allowing the Use of Biofiltration or 
Conventional Controls and Offsite Mitigation Measures.  

 
Section F.1.c.(8) of the Permit provides that, for watershed or sub-watershed based 

development projects,5 “Regional BMPs may be used provided that the BMPs capture and retain 
the volume of runoff produced from the 24-hour 85th percentile storm event as defined in section 
F.1.d.(6)(a)(i),” mimicking the performance standard required for Priority Development Projects 
                                                 
4 Gov. Arnold Schwarzenegger, Proclamation, State of Emergency: Water Shortage, Feb. 27, 
2009, available at http://gov.ca.gov/proclamation/11557.  
 
5 Greater than 100 acres in total project size or smaller than 100 acres in size yet part of a larger 
common plan of development that is over 100 acres. 
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under section F.1.d.4(d)(ii).  However, unlike the Priority Development Projects provision, 
which requires that a site demonstrate the technical infeasibility of onsite retention prior to 
implementing biofiltration or prior to implementing conventional treatment controls and 
participating in the Permit’s offsite mitigation or in-lieu  program, section F.1.c.(8) states that 
“[a]ny volume that is not retained by the LID BMPs, up to the design capture volume, must be 
treated using LID biofiltration,” with no required demonstration of infeasibility.  Likewise, 
section F.1.c.(8) states that “[a]ny volume up to and including the design capture volume, not 
retained by LID BMPs, nor treated by LID biofiltration, must be treated using conventional 
treatment control BMPs in accordance with Section F.1.d.(6) . . . and participate in the LID 
substitution program,” again failing to require that the site demonstrate infeasibility of onsite 
retention.  The wording of these provisions suggests that, so long as a large development is 
involved, a site need not satisfy any threshold condition before deciding to biofiltrate water or 
substitute conventional treatment controls, rather than retain the water onsite.  
 

Instead, the draft language gives the developer discretion to determine what volume of 
water to retain and what volume of water to biofiltrate or treat with conventional controls.  Thus, 
(and in addition to the problems identified with allowing biofiltration to count towards a site’s 
LID obligations above), a developer of a watershed based project could, for reasons completely 
unrelated to any finding of technical infeasibility, choose not to retain any water onsite, yet still 
comply with the permit’s LID requirements. By failing to ensure that water will be retained 
onsite absent a finding of infeasibility, this provision fails to meet the MEP standard.  To correct 
this oversight, the Permit should require that a large development demonstrate infeasibility of 
onsite retention prior to use of biofiltration or conventional treatment and participation in the 
Permit’s LID substitution program.  
 

C. Any LID Waiver Program Credit System Must be Closely Tied to Equivalent Water 
Quality Benefits to be Achieved and Subject to Public Notice and Comment 

 
Section F.1.d.(7)(g) allows a copermittee “to implement a pollution credit system as part 

of the LID waiver program provided that such a credit system clearly exhibits that it will not 
allow PDPs to result in a net impact from pollutant loadings over and above the impact caused 
by projects meeting LID requirements.”  While we withhold comment on the propriety of a 
credit system in general, we state here that any pollutant credit system designed by the 
copermittees must be clearly tied to resulting water quality benefits, and not to benefits derived 
in furtherance of other environmental or policy oriented goals.  For example, while projects such 
as brownfield redevelopment, construction of low-income housing, or development close to 
public transportation or transit centers may serve admirable purposes—even purposes for which 
we may advocate—these types of projects also may not provide any demonstrable benefit in 
terms of water quality or pollutant load reduction.  In addition to requiring that any credit system 
not result in a net impact from pollutant loadings over and above the impact from meeting LID 
requirements, F.1.d.(7)(g) should be revised so that it clearly requires any credit system to award 
credits only for measures that yield equivalent water quality benefits. 
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Further, in the current draft, any credit system that a copermittee devises only need “be 
submitted to the Executive Officer for review and approval as part of the waiver program.”  But 
putting such review authority solely in the Executive Officer shields the credit system from 
oversight and creates a self-regulatory scheme in violation of the Clean Water Act.  In 
Environmental Defense Center, Inc. v. U.S. E.P.A, 344 F.3d 832, 854-56 (9th Cir. 2003), the 
court explained: “[S]tormwater management programs that are designed by regulated parties 
must, in every instance, be subject to meaningful review by an appropriate regulated entity … 
Congress identified public participation rights as a critical means of advancing the goals of the 
Clean Water Act in its primary statement of the Act’s approach and philosophy.”  Given that 
implementation of a credit system has the potential to exempt development participating in the 
LID waiver program from portions of the Permit’s core requirements to prevent the discharge of 
pollutants to the MS4 system, the public and the regional board must have a way to meaningfully 
review the system.  In order to “ensure that each [MS4 permit] program reduces the discharges 
of pollutants to the maximum extent practicable,” any credit system under the LID waiver 
program should be publically noticed and presented for comment, and subject to approval by the 
Regional Board. 
 

D. The Permit Contains a Clerical Error with Regard to the LID Waiver Program 
 

Finally, we note that Sections F.1.c.(8) and F.1.d.(4)(c)(iii) both, while referencing the 
LID waiver program, refer to that program as falling under section F.1.d.(8).  It appears that this 
section corresponds to the LID waiver program’s location in previous drafts of the Permit.  In the 
current draft of the Permit, the LID waiver program is located at section F.1.d.(7), and all 
references to the LID waiver program in the Development Planning Component should be 
revised to correct this error. 
 

E. Conclusion 
 

We appreciate the progress the Regional Board has made in requiring LID practices and 
the use of onsite retention or mitigation through offsite mitigation or in-lieu payment.  However, 
the Permit still fails to meet the Clean Water Act’s requirements and needs revision.  We urge 
the Regional Board to improve the Permit and provide staff with clear direction on the necessary 
modifications, as discussed above. 
 

Sincerely,  
 

  
David S. Beckman      
Noah Garrison 
Jeremy Brown 
Natural Resources Defense Council 
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By E-mail and U.S. Mail 

Dr. Richard Wright 
Chair 

PATRICIA C. BATES 
CHAIR, ORANGE COUNTY BOARD OF SUPERVISORS 

SUPERVISOR, FIFTH DISTRICT 

ORANGE COUNTY HALL OF ADMINISTRATION 
333 W. SANTA ANA BLVD. 

P.O. BOX 687, CALIFORNIA 92701 
PHONE (714) 834-3550 FAX (714) 834-2670 

http://bos.ocgov . com /fifth I 

September 28, 2009 

Califomia Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R9-2009-0002 NPDES No. CAS0108740 

Dear Dr. Wright: 

On behalf of the County of Orange, we provide these comments on Tentative Order No, 

R9-2009-0002, NPDES No. CAS01 08740 - Waste Discharge Requirements for Discharges of 

Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of 

the County of Orange, the Incorporated Cities of Orange County, and the Orange County Flood 

Control District within the San Diego Region. The comments were prepared in consultation with 

our co-permittees and the cities of Aliso Viejo, Dana Point, Laguna Hills, Laguna Woods, Lake 

Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano have 

directed that they be recognized as concurring entities. This cover letter focuses on general 

areas of concern with the Tentative Order. Detailed technical and legal comments are attached, 

At the Public Hearing on July 1, 2009, your Board members highlighted two key issues of 

common concern: the permit's consistency with May 2009 permit adopted in the Santa Ana 

Region and cost neutrality with our current permit in the San Diego Region. Permitting 

consistency is a key issue for the Orange County Stormwater Program because our compliance 

programs are integrated countywide and four jurisdictions are split between the two regions. 
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Fundamentally different requirements between our two permits - particularly within the same 

city - damage the credibility of the regulatory framework and thwart our ability as local 

government to cost effectively address key environmental mandates. Since the Tentative Order 

continues to present a number of unprecedented requirements, it is necessary for us to continue 

to seek revisions to the Tentative Order that support alignment between the North and South 

County permit requirements. 

With respect to "cost neutrality" and cost effectiveness, there are three aspects of the permit to 

bring to your attention. First, your staff has indicated its intention to remain steadfast on the 

inclusion of numeric effluent limits for dry weather flows. Even though exceedances of these 

limits are written to function as "action levels," by using the term "effluent limits" and specifically 

"numeric effluent limits" (NELs) the permit potentially subjects permittees to mandatory 

minimum penalties under the Water Code for exceedances of NELs. While we would strongly 

oppose any effort to impose mandatory minimum penalties in such a situation, the entire 

process imposes potentially significant legal and transactional costs upon the Permittees. 

Our analysis of environmental quality data shows that a number of these NELs will not be 

achieved at any time or in any part of our storm drain system. Moreover, they are not being 

achieved at reference sites in areas completely removed from any urban influence. Their 

technical derivation is clearly flawed and there is no legal requirement for their inclusion. 

Consequently, we strongly object to the inclusion of NELs in the Tentative Order and would 

once again recommend the model application of water quality benchmarks in our existing dry 

weather reconnaissance program as the basis of non-stormwater permitting. This approach will 

achieve meaningful water quality improvements in a cost effective manner and is consistent with 

the Santa Ana Region permit. 

There is a second cost concern presented by the escalating administrative burden from a 

number of the Tentative Order's provisions. New requirements arbitrarily establish muniCipal 
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responsibility for sanitary sewer collection systems already subject to separate State regulation. 

Annual inspection of treatment controls in completed land development and redevelopment 

projects would be required for the first time. Greater regulatory oversight of and attention on 

private residences and mobile businesses is prescribed. There is a requirement to augment 

existing countywide, regional, watershed, and jurisdictional plans, with an additional 

jurisdictional planning process. In addition, technically challenging new standards will need to 

be developed and implemented for land development. There are also significant new 

monitoring obligations. All of these new requirements have significant resource implications for 

local government. In the current economy, local governments in Orange County are dealing 

with shrinking budgets not unlike State agencies. Consequently, a key test of the acceptability 

of the Tentative Order will be a calculation that shows that all of the prescriptive new 

requirements represent the most cost effective and cost neutral means of achieving our 

common goal of further improved water quality. 

Finally, a major portion of the additional cost burden presented by the Tentative Order will 

ultimately be borne by the proponents of land development and redevelopment projects and 

therefore new owners of property. There is significant concern here regarding the potential 

imposition requirements that will stymie redevelopment, lead to limited environmental benefits 

and possibly even undesirable environmental outcomes, and for which there is currently no 

technical consensus. To illustrate this uncertainty, each recently released municipal stormwater 

permit in California applies its own version of hydromodification standards for land development. 

The North Orange County Permittees are now working to craft a model for land development 

that presumes the application of low impact development (LID) best management practices 

(BMPs) based upon a prioritized consideration of infiltration, capture and reuse, 

evapotranspiration, and bio-retention/bio-filtration, and requires treatment of residual runoff 

volumes when the application of LID BMPs has been determined to be infeasible at site, sub-

0004000



Dr. Richard wright· 
September 28, 2009 
Page 4 

regional, and regional scales. The model will also integrate options for water quality credits and 

provide for alternate compliance approaches including participation in a watershed project and 

contributions to an in-lieu fund. Because it is imperative that the Order eventually adopted by 

the Board provide similar direction for land development as the North County permit, deliver 

meaningful water quality outcomes, and be accepted by the development community, there is 

now a vital need for a change in direction in this key area of the Tentative Order. 

Our specific comments and concerns pertaining to the legal and policy, technical, and 

monitoring and reporting provisions of the Tentative Order are presented in the following 

Attachments: 

• Attachment A presents initial comments on our main legal and policy issues. 

• Attachment B presents initial technical comments and suggested language on specific 

requirements contained within the Tentative Order. 

• Attachment C includes initial comments on the Monitoring and Reporting Program. 

Thank you for your attention to our comments. Please contact Mary Anne Skorpanich at (714) 

955-0601 with any questions on this matter. 

Pat Bates 
Chair, Orange County Board of Supervisors 

Attachment A: County of Orange Legal Comments 
Attachment B: County of Orange Technical Comments 
Attachment C: County of Orange Monitoring & Reporting Program Comments 

cc: John Robertus, Executive Officer 
City Permittees 
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County of Orange Legal Comments – Attachment A 
Tentative Order No.R9-2009-0002 
September 28, 2009 
 

ATTACHMENT A 
 

ORANGE COUNTY LEGAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2009-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 

This Attachment A contains the principal legal comments of the County of Orange (the “County”) 
on Tentative Order No. R9-2009-0002 dated August 12, 2009 (“Tentative Order”).  Although the 
Fact Sheet/Technical Report dated August 12, 2009 is referenced in this attachment, the 
County has not provided detailed legal comments on the document.  The County reserves the 
right to provide additional legal comments, on both the Tentative Order and Fact 
Sheet/Technical Report, before the close of the public hearing to adopt the Tentative Order. 

Regional Board staff suggested that comments on the Tentative Order should focus on changes 
made since the last draft and errata were presented to the Board on July 1, 2009.  However, 
staff have not provided a “redline” showing these changes.  The last public release draft of the 
Tentative Order was dated March 13, 2009 (this draft itself is published on the Board’s web site 
as a redline).  Since that draft, staff have circulated several “tentative” and “draft” updates and 
errata.  Because of potential for confusion that these various drafts, updates and errata have 
created, the County’s comments focus on all substantive issues of concern, including staff’s July 
1, 2009 Response to Comments.  In other words, the County is commenting on changes made 
and changes not made from prior drafts of the Tentative Order. 

The County incorporates by reference its written comments on all prior versions of the Tentative 
Order (including Tentative Order Nos. R9-2007-0002 and R9-2008-0001) to the extent they 
have not been adequately addressed by the August 12, 2009 draft. 

Primary Legal Comments 
 
I. The Non-Stormwater Provisions of the Tentative Order Are Not Supported by 

Federal Law 
 
Directives B and C of the Tentative Order include provisions that are not supported by and go 
beyond the requirements of the Clean Water Act and federal regulations.  Directive B.2 is 
inconsistent with federal law in that it regulates categories of non-stormwater discharges into the 
MS4 that U.S. EPA explicitly designated as exempt, and gives the Regional Board greater 
authority over these discharge categories than provided by the federal regulations.  Similarly, 
the numeric effluent limitations imposed on non-stormwater discharges from the MS4 in 
Directive C are completely without support under the Clean Water Act or federal regulations.   

In general, as discussed below, because federal law regulates the discharge of pollutants from 
the MS4, the Tentative Order’s differentiation throughout the permit between discharges of 
stormwater and non-stormwater from the MS4 are inappropriate, confusing and not supported 
by law. 

 Page 1 of 15 
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A. The Clean Water Act and Federal Regulations are Very Clear as to the 
Scope of Non-Stormwater Regulation Required in an MS4 Permit 

Section 402(p)(3)(B)(ii) of the Clean Water Act requires that MS4 permits include a requirement 
to effectively prohibit non-stormwater discharges into the MS4.  The federal regulations include 
two requirements or provisions designed to begin implementation of the “effective prohibition.”  
55 Fed. Reg. 47989, 48037 (Nov. 16, 1990).  The first provision requires permittees to perform 
a screening analysis, intended to provide sufficient information to develop priorities for a 
program to detect and remove illicit discharges.1  Id.; 40 C.F.R. 122.26(d)(1)(iv)(D). The second 
provision requires permittees to develop a recommended site-specific management plan to 
detect and remove illicit discharges (or ensure they are covered by an NPDES permit) and to 
control improper disposal to MS4s.  Id.; 40 C.F.R. 122.26(d)(2)(B).  The federal regulations, 
thus, focus on two types of non-stormwater discharges: 

• Illicit discharges (discharges that are plumbed into the MS4 or that result from leakage of 
sanitary sewer systems); and 

• Improper disposal of materials such as used oil and other toxic materials. 
 
Id. at 48055.2   
 
Of the second provision to implement the “effective prohibition” standard, the preamble to the 
federal rule says that permittees are required to “detect and remove” or prevent illicit discharges 
(or ensure they are covered by an NPDES permit) and to “control” improper disposal.  55 Fed. 
Reg. at 48037.   

1. Illicit Discharges 

With respect to detecting and removing illicit discharges, the proposed stormwater rule required 
permittees to have a program to prevent all illicit discharges into the MS4.  53 Fed. Reg. 49415, 
49472 (December 7, 1988); 40 C.F.R. 122.26(d)(2)(iv)(B)(1).  Commenters on the proposed rule 
suggested that there was no need to prevent numerous categories of commonly occurring 
discharges that did not pose significant environmental problems.  55 Fed. Reg. at 48037.  U.S. 
EPA disagreed that the commonly occurring discharges would never pose significant 
environmental problems, but did admit that it was unlikely that Congress intended to require 
permittees to effectively prohibit “seemingly innocent flows that are characteristic of human 
existence in urban environments and which discharge to municipal separate storm sewers.”  Id.   

As a compromise, U.S. EPA revised the final rule by generally exempting from the illicit 
discharge prevention program the categories of discharges identified by commenters.  As stated 
in the preamble:  “the following categories of non-storm water discharges or flows [must be 
addressed by the program] only where such discharges are identified by the [permittee] as 

                                                 
1 An “illicit discharge” is defined in the federal regulations as any discharge to an MS4 

that is not composed entirely of storm water except discharges pursuant to a NPDES permit 
(other than the NPDES permit for discharges from the MS4) and discharges resulting from fire 
fighting activities.  40 C.F.R. 122.26(b)(2). 

2 Contrary to the assertion in the Response to Comments, the federal regulations and/or 
preamble do not define “non-stormwater discharges” as “illicit discharges.”   

 2
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sources of pollutants to waters of the United States…”3  55 Fed. Reg. at 48037 [emphasis 
added].  U.S. EPA summarized the requirement in its Guidance Manual for the Preparation of 
Part 2 of the NPDES Permit Application for Discharges from Municipal Separate Storm Sewer 
Systems, November 1992 (“Part 2 Guidance Manual”): 

While EPA does not consider these flows to be innocuous, they 
are only regulated by the storm water program to the extent that 
they may be identified [by the permittee] as significant sources of 
pollutants to waters of the United States under certain conditions. 

Part 2 Guidance Manual at p. 6-33. 

Where a permittee identifies a specific discharge, within an otherwise exempt category, that is a 
source of pollutants to waters of the United States, the permittee must address the discharge as 
part of its illicit discharge program.  See 55 Fed. Reg. at 47995 (discharges identified on a case-
by-case basis); Part 2 Guidance Manual at p. 6-33 (landscape irrigation from a particular site 
may result in a water quality impact).    

2. Improper Disposal 

With respect to controlling improper disposal, the preamble provides that permittees’ program is 
to “assist and facilitate in the proper management of used oil and toxic materials.”  55 Fed. Reg. 
at 48056.  The regulation itself provides that the program is to include a description of 
educational activities, public information activities, and other appropriate activities to facilitate 
the proper management of used oil and toxic materials.  40 C.F.R. 122.26(d)(2)(B)(6).  Thus, 
rather than using a stick to mandate that no used oil or other toxic materials ever enter the MS4, 
the regulations require that permittees assist and facilitate, through public education, the proper 
disposal of these materials such that they shouldn’t enter the MS4.  Improper disposal does not 
have to be prevented, it has to be controlled. 

The Tentative Order ignores much of these clear requirements for regulating non-stormwater 
through preventing illicit discharges and controlling improper disposal.  It allows the Regional 
Board to identify as sources of pollutants discharges within otherwise exempt non-stormwater 
categories, rather than just permittees as provided by federal law.  It deletes three entire 
categories of exempt non-stormwater discharges rather than just the specific discharges within 
those categories that may be a source of pollutants.  More significantly, it imposes numeric 
effluent limitations on non-stormwater discharges from the MS4.  Because none of these 
requirements or acts are authorized by federal law (and the Regional Board has not indicated it 
is relying on state law), as discussed below in more detail, the County requests that all of them 
be removed, revised or undone. 

                                                 
3 In the text of the final rule, the word “only” was dropped.  55 Fed. Reg. at 48071. 

 3
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B. For Exempt Categories of Non-Stormwater Discharges, Only Where a 
Permittee Identifies a Specific Discharge of Non-Stormwater to the MS4 as 
a Source of Pollutants to Waters of the U.S. Must the Permittee Prevent the 
Discharge to the MS4 

Staff’s response to the County’s May 15, 2009 comment on this issue ignores authority cited by 
the County, misreads other authority, and fundamentally misconstrues the reason U.S. EPA 
provided exempt categories of non-stormwater discharges. 

The Part 2 Guidance Manual clearly explains, by way of example, that it is only where 
landscape irrigation runoff from a particular site results in a water quality impact that the MS4 
permittee must address the discharge, either through its management plan or by requiring the 
discharger to obtain an NPDES permit.  See Part 2 Guidance Manual at p. 6-33 (quoted in the 
County’s May 15, 2009 comment letter).  Staff’s response to comments does not address this 
authority.  Just because runoff from one site is a source of pollutants to waters of the United 
States doesn’t mean that the entire landscape irrigation category loses its exempt status.   

Staff does address language in the preamble to the federal regulation, but misreads it.  U.S. 
EPA explains in the preamble the idea of exempt categories (or components) of non-
stormwater: 

[I]n general, municipalities will not be held responsible for 
prohibiting some specific components of discharges or flows 
listed below through their municipal separate storm sewer system, 
even though such components may be considered non-storm 
water discharges, unless such discharges are specifically 
identified on a case-by-case basis as needing to be addressed. 

55 Fed. Reg. at 47995 (emphasis added).  Staff somehow reads this language as providing 
authority for removing entire categories (or components) of non-stormwater discharges from the 
list of exempt categories of non-stormwater discharges provided in the federal regulations.  The 
language, however, very clearly refers to “discharges” being identified on a case-by-case basis 
as needing to be addressed (i.e., a source of pollutants).  It does not refer to “categories” being 
identified as needing to be addressed.4

Moreover, as alluded to above, staff’s position does not make sense.  U.S. EPA established the 
list of exempt non-stormwater categories because Congress did not intend to require permittees 
to prohibit commonly occurring, “seemingly innocent flows that are characteristic of human 
existence in urban environments.”  55 Fed. Reg. at 48037.  Under staff’s position, that is 
precisely the result.  Any time a single discharge from an exempt discharge category is 
identified as a source of pollutants, the entire discharge category would be subject to the 
“effective prohibition” standard, regardless of whether any other discharges from that category 
presented a problem.  This is not what U.S. EPA intended. 

Finally, the County notes that the Tentative Order is inconsistent with federal law in that it allows 
the Regional Board to identify as sources of pollutants discharges within otherwise exempt non-
                                                 

4 Read in context, the fact that U.S. EPA suggests that a State may include permit 
conditions that prohibit “these types of discharges where appropriate” simply refers to individual 
discharges, not entire discharge categories.  See 55 Fed. Reg. at 48037. 

 4
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stormwater categories.  As discussed above, the federal regulations and guidance are clear that 
it is the permittees alone that are to identify such discharges.5

For all of the above reasons, the County requests that the Board restore the three deleted 
exempt non-stormwater discharge categories in Directive B.2 (landscape irrigation, irrigation 
water, and lawn water) and strike “or the Regional Board” from the second line of the first 
paragraph of Directive B.2. 

C. The Proposed Numeric Effluent Limits For Discharges of Non-Stormwater 
From The MS4 Are Contrary to Federal Law and Could Subject Permittees 
to Mandatory Minimum Penalties 

The Tentative Order proposes numeric effluent limitations for non-stormwater dry weather 
discharges from the MS4.  In its May 15, 2009 comment letter the County pointed out that the 
Clean Water Act requires that discharges from the MS4 meet the MEP standard, not numeric 
effluent limitations.  The Response to Comments suggests that staff fundamentally 
misconstrues the authority provided by federal law to regulate MS4s. 

1. The Relevant Clean Water Act Provision and Federal Regulations 
Regulate Discharges From MS4s 

In response to Comment No. 39, staff begins their analysis by stating that section 402(p) of the 
Clean Water Act “regulates the discharge of storm water from a point source.”  This is not 
entirely accurate.  Section 402(p) does regulate discharges of stormwater from a point source 
(e.g., the MS4), but it also regulates discharges of non-stormwater from the MS4.  More 
accurately stated, section 402(p)(3)(B) regulates the discharge of pollutants from the MS4.  In 
the clearest language possible, the relevant section provides in pertinent part: 

Permits for discharges from [MS4s] . . . shall require controls to 
reduce the discharge of pollutants to the maximum extent 
practicable [MEP]. . .  

33 U.S.C. 1342(p)(3)(B)(iii). 

Staff assert that, because section 402(p)(3)(B)(ii) requires permittees to effectively prohibit non-
stormwater discharges into the MS4, the MEP standard in section 402(p)(3)(B)(iii) must apply 
only to discharges of stormwater.  In essence, staff would re-write the Clean Water Act to 
provide: 

Permits for discharges from [MS4s] . . . shall require controls to 
reduce the discharge of pollutants in stormwater to the maximum 
extent practicable . . .  

                                                 
5 This has been the Regional Board’s own position.  In its FAQ web page regarding the 

Orange County MS4 permit, the Regional Board says, referring to the federal regulations, that 
certain non-stormwater discharges are exempt unless “the municipality determines it to be a 
source or pollutants…”  See the Regional Board web site at: 
http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/ocfaq.shtml 

 5
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That of course is not what the Clean Water Act says.  If Congress had intended to apply the 
MEP standard only to stormwater discharges from the MS4, as suggested above, it would have 
been very easy to do.  Congress, however, chose to apply the MEP standard to the discharge of 
pollutants from the MS4, regardless of the source.  That makes sense in that it is pollutants, not 
stormwater or non-stormwater, that impacts receiving water quality.6

This is consistent with Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999).  There, 
in discussing the two different standards applicable to industrial dischargers and municipal 
dischargers, the Court consistently tracked the language from the Clean Water Act, referring to 
“industrial storm-water discharges” and “municipal storm-sewer discharges.”  See 191 F.3d at 
1164-65 (emphasis added).  The Court did not refer to the standard as applying to stormwater 
discharges or non-stormwater discharges.  The Court, of course, held that “Congress did not 
require municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311(b)(1)(C) [e.g., 
water quality standards].”   

2. All Discharges From the MS4 are Subject to the MEP Standard 

Staff assert, in their response to comments and in Finding C.14 that non-stormwater discharges 
from the MS4 are not subject to the MEP standard.  An examination of the federal regulations 
and preamble indicates otherwise. 

The focus of the Clean Water Act and the federal regulations is on a management program or 
programs.  Under the federal regulations, the overall goal of the management program is to 
include a comprehensive planning process to reduce the discharge of pollutants to the MEP.  40 
C.F.R. 122.26(d)(2)(iv).  One of the elements of the management program is the illicit discharge 
prevention program.  40 C.F.R. 122.26(d)(iv)(B)(1).  Thus, the prevention of illicit discharges into 
the MS4 is intended to help achieve the overall MEP standard for discharges from the MS4.  
This is confirmed by the preamble to the federal regulations where U.S. EPA discusses the 
required elements of the management plans or programs.  According to U.S. EPA: 

[Permittees are required] to develop management programs for 
four types of pollutant sources which discharge to large and 
medium municipal storm sewer systems.  Discharges from large 
and medium municipal storm sewer systems are usually expected 
to be composed primarily of:  (1) Runoff from commercial and 
residential areas; (2) storm water runoff from industrial areas; (3) 
runoff from construction sites; and (4) non-storm water 
discharges.  Part 2 of the permit application has been designed 
to allow [permittees] the opportunity to propose MEP control 
measures for each of these components of the discharge. 

                                                 
6 Staff assert that because the title of section 402(p) is “Municipal and industrial 

stormwater discharges,” section 402(p) must regulate only stormwater discharges.  While 
Congress’ focus in enacting section 402(p) clearly was on regulating stormwater, as discussed 
below it understood that some non-stormwater likely would enter the MS4.  To protect water 
quality, it thus chose to regulate all pollutants discharged from the MS4, not simply discharges of 
pollutants in stormwater.  Additionally, from a statutory construction perspective, because the 
relevant language is clear in section 402(p)(3)(B), there is no need to look to the title of section 
402(p) to determine Congressional intent. 
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55 Fed. Reg. at 48052 (emphasis added).  See also 55 Fed. Reg. at 48045 (“Part 2 of the 
proposed permit application [which includes the illicit discharge prevention requirement] is 
designed to  . . . provide municipalities with the opportunity of proposing a comprehensive 
program of structural and non-structural control measures that will control the discharge of 
pollutants, to the maximum extent practicable, from municipal storm sewers.”) (Emphasis 
added.) 

Thus, just as the discharge of non-stormwater into the MS4 is subject to the “effective 
prohibition” standard, the discharge of pollutants in non-stormwater from the MS4 is subject to 
the MEP standard. 

3. No “Narrative Prohibition” or “Zero Discharge” Requirement 

In their Response to Comments, staff then go on to assert that the effective prohibition standard 
applicable to discharges of non-stormwater to the MS4 is, in effect a “narrative prohibition” of 
discharges of non-stormwater from the MS4; i.e., a “zero discharge” requirement.  In support, 
staff assert that non-stormwater discharges are defined as “illicit discharges.”  This, again, is 
inaccurate. 

First, as discussed above, “non-stormwater discharges” are not defined in federal law.  As made 
clear in the preamble to the federal regulations, U.S. EPA intended to implement the “effective 
prohibition” mandate of the Clean Water Act by focusing on two types of non-stormwater 
discharges -- illicit discharges and improper disposal.  While non-exempt categories of illicit 
discharges must be prevented from entering the MS4, improper disposal needs only be 
controlled, not prevented.  Moreover, it is to be controlled not through direct enforcement or 
some “stick” approach, but rather through public education.  In other words, U.S. EPA 
acknowledged and accepted that some non-stormwater likely would enter the MS4.7  There is 
not a “narrative prohibition” or “zero discharge” requirement on non-stormwater discharges from 
the MS4.  This doesn’t present significant risk to water quality, however, because all pollutants 
discharged from the MS4 must be controlled or reduced to the maximum extent practicable. 

Second, as noted, U.S. EPA’s approach to regulating non-stormwater arises from trying to 
implement the Clean Water Act’s “effective prohibition” standard.  Congress did not say that 
non-stormwater discharges into the MS4 had to be “absolutely prohibited” or “completely 
prohibited” or even just “prohibited.”  Congress said that non-stormwater discharges into the 
MS4 had to be “effectively prohibited.”  As indicated by U.S. EPA’s regulations, something may 
be effectively prohibited even when some of it is allowed.  Effectively prohibiting the discharge 
of non-stormwater into the MS4 suggests that some non-stormwater may still enter the MS4.8  
Thus, there is no “zero discharge” requirement on discharges of non-stormwater from the MS4. 

                                                 
7 This focus on two types (not the two types) of non-stormwater also suggests that U.S. 

EPA acknowledged and accepted that some non-stormwater likely would enter the MS4. 
8 The Clean Water Act is not the only federal statute with an “effective prohibition” 

standard.  For example, under Telecommunications Act, local zoning agencies’ regulation of cell 
towers cannot “prohibit or have the effect of prohibiting the provision of personal wireless 
services.”  47 U.S.C. 332(c)(7)(B)(i)(II).  In challenging zoning board actions, plaintiffs must 
prove that the zoning board’s action constituted an “effective prohibition” of cell phone service.  
Courts have held that a zoning board can allow some service and still be subject to an “effective 
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4. BMPs versus NELs 

Next staff appear to suggest that, because permittees’ efforts at addressing non-stormwater 
discharges into the MS4 have not been successful, under 40 C.F.R. 122.44(k) and 122.44(d)(1), 
the Board can impose numeric effluent limits on discharges from the MS4.  Once again staff is 
mistaken. 

Section 122.44(k) simply provides that NPDES permits shall include BMPs (when applicable) 
under certain circumstances.  The regulation does not govern when NELs must be included in 
an NPDES permit.  Staff characterize permittees’ efforts to address non-stormwater discharges 
into the MS4 as BMPs and then, because staff assert the BMPs are not working, suggest 
section 122.44(d)(1) allows the Board to impose numeric effluent limits on the discharge of non-
stormwater from the MS4.  To the extent section 122.44(d)(1) is applicable, it does not require 
numeric effluent limitations.  It simply provides the method for determining when effluent 
limitations generally -- not necessarily a numeric limit -- are required to achieve water quality 
standards. 

Because nothing in sections 122.44(k) or 122.44(d)(1) require numeric effluent limitations on the 
discharge of non-stormwater from the MS4, staff’s reliance on these two sections is misplaced. 

5. State Board Order WQ 2009-0008 

In the August 12, 2009 Fact Sheet/Technical Report, staff place reliance on the State Board’s 
recent Los Angeles County TMDL decision (WQ 2009-0008 [LA County TMDL Order]) to 
support the notion that the Clean Water Act requires (or at least authorizes) NELs for 
discharges of non-stormwater from the MS4.  Such reliance is misplaced. 

The issue in the LA County TMDL Order was not whether the Regional Board could impose 
NELs on discharges of non-stormwater from the MS4.  The issue addressed in the order was 
the implementation of dry weather wasteload allocations (WLAs) in the LA County MS4 permit.  
The relevant TMDL established a bacteria WLA for summer dry weather of zero days of 
exceedance of the bacteria water quality standards.  The TMDL included a WLA for MS4s. 

The Los Angeles Regional Board amended the LA County MS4 permit to implement the 
summer dry weather bacteria WLA.  As amended, the permit provided, as a receiving water 
limitation, that during summer dry weather “there shall be no discharges of bacteria from MS4s 
into the Santa Monica Bay that cause or contribute to exceedances in the Wave Wash, of the 
applicable bacteria objectives.”  The amendment also included corresponding discharge 
prohibition language.  Los Angeles County argued that the receiving water limitation and 
discharge prohibition were improper numeric effluent limits and that, therefore, the permit 
amendment should be remanded. 

The State Board disagreed.  Interpreting summer dry weather as applying only to non-
stormwater flows the Board found the authority cited to by LA County as inapposite.  The State 
Board found, generalizing federal law, an overarching principle that “[f]ederal law requires 
municipal storm water permit limitations to be consistent with applicable wasteload allocations.”  

 
prohibition” claim.  In other words, an effective prohibition is not an absolute prohibition.  See, 
e.g. Second Generation Properties, L.P. v. Town of Pelham, 313 F.3d 620 (1st Cir, 2002) (Court 
analyzed the common meanings of “effective” and “prohibition.”) 
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Order WQ 2009-0008 at p. 9.  Finding the permit amendment to be consistent with the dry 
weather bacteria WLA and with other federal and state requirements, the Board upheld the 
amendment. 

Significantly for purposes of the Tentative Order, the Board held that the permit amendment did 
not impose NELs as asserted by LA County, but rather receiving water limitations. 

The contested provisions are receiving water limitations, not 
numeric effluent limitations.  The contested provisions do not 
impose a numeric limitation measured at a point source outfall.  
Instead, compliance with the limitation is measured in the 
receiving water, and more specifically, at the “wave wash” for the 
individual beaches. 

Order WQ 2009-0008 at p. 10. 

By comparison, the NELs at issue here are to be measured at a point source outfall -- “at the 
end-of-pipe prior to discharge into the receiving water.”  Tentative Order, Directive C.4 
(emphasis added).  Thus, because the LA County order pertains to implementing a TMDL 
through receiving water limitations, it provides no support for staff’s assertion that NELs are 
appropriate (or required) for non-stormwater discharges from the MS4. 

Because NELs are not required by federal law, the County requests that Directive C be 
removed from the Tentative Order. 

6. NELs, SALs and MMPs 

The Tentative Order includes both NELs for the discharge of non-stormwater and stormwater 
action levels (SALs) for the discharge of stormwater.  Both require that permittees monitor 
discharges from the MS4.  To the extent exceedances of either the NELs or SALs are detected, 
permittees have to investigate and address the probable cause of the exceedance.  An 
exceedance of either an NEL or an SAL is not a violation of the permit per se.   

With respect to the NELs in Directive C, the Tentative Order explicitly provides that compliance 
requires that an exceedance of an NEL must result in investigation of the source of the 
exceedance and a determination that the source is natural in origin, an illicit discharge, or a 
discharge from an exempt category of non-stormwater discharge.9  Depending on the source, 
appropriate action is required.  Similarly an exceedance of a SAL requires that permittees to 
reevaluate and augment their stormwater control measures.   

Notwithstanding that an NEL exceedance is not a permit violation and compliance with the 
NELs requires investigation and appropriate action, an exceedance of an NEL may still subject 
permittees to mandatory minimum penalties (MMPs) under section 13385 of the Water Code.  
The Tentative Order acknowledges this possibility in footnote 12 where it provides that 
permittees may not be subject to MMPs if they can show that an exceedance was caused by an 
intentional act of a third party.   

                                                 
9 As discussed above, the three possible outcomes upon an NEL exceedance ignore the 

fact that the source of the exceedance could be from improper disposal, not an illicit discharge. 
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Because there is little if any substantive difference between the NEL and SAL requirements, 
there is no reason for the difference in terminology.  The County submits that, to the extent the 
final Order will include provisions similar to those currently provided in Directive C (and as 
discussed above the County strongly believes it should not), they should be re-characterized as 
non-stormwater action levels.10   

C. Because NELs Are Not Required By Federal Law, To The Extent The Board 
Has Authority to Impose Them, The NELs Must Be Authorized by State Law 
and the Board Must Comply With All State Law Requirements 

Neither the Clean Water Act nor the federal regulations require NELs in MS4 permits.  Staff’s 
prior “tentative draft update” of the Tentative Order conceded this significant point:  “Compliance 
with numeric limits does not constitute compliance with CWA requirements which require non-
storm water discharges into the MS4 to be effectively prohibited. . . “  June 18, 2009 Draft 
Updates (Tentative) at p. 9 of 56. 

To the extent the Board has discretion under the Clean Water Act to impose NELs (see 
Defenders of Wildlife, supra), the California Supreme Court has made it clear that the Board 
must comply with state law requirements.  See City of Burbank v. State Water Resources 
Control Board, 35 Cal.4th 613 (2005).  These state law requirements include considering the 
water quality that could reasonably be achieved by the NEL requirement, and economic 
considerations.  See Water Code sections 13263(a) and 13241.  Moreover, because the NEL 
requirement is not mandated by federal law, it would constitute an impermissible unfunded state 
mandate (unless the State proposes to fund the costs of implementing the program).  See, e.g., 
County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898.11

For all of the above reasons, the County requests that the Board revise the Tentative Order 
consistent with and pursuant to federal and state law. 

II. Compliance With the Wasteload Allocations in The Tentative Order Should be 
Subject to the Iterative BMP Process 

Finding E.11 provides that the Tentative Order incorporates only those MS4 WLAs developed in 
TMDLs that have been adopted by the Regional Board and approved by the State Board, OAL, 
and U.S. EPA.  However, federal law does not require that MS4 permits incorporate WLAs as 
numeric limits.  Nowhere in the Clean Water Act, or the federal stormwater or TMDL regulations, 
does it say that MS4 permits shall incorporate TMDLs/WLAs.  The federal regulations do say 
that, when developing water quality-based effluent limits (“WQBELs”) under 40 C.F.R. 
122.44(d), the permitting authority must ensure that effluent limits developed to protect a 

                                                 
10 In a similar vein, the County suggests that, as the purpose of Directive C appears 

simply to provide some type of performance criteria to the effective prohibition requirement in 
Directive B, Directive B could be revised to include the non-stormwater action levels.  For 
example, Directive B.4 could provide that “follow up investigations must be conducted as 
necessary and at a minimum upon an exceedance of a non-stormwater action level identified 
in Table 4 to indentify and control any non-prohibited discharge categories.” 

11 To the extent the Board can impose the NEL requirement, the County would argue that 
compliance with an NEL should be considered to be compliance with the effective prohibition 
requirement in Directive B.1. 
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narrative water quality criteria, a numeric water quality criteria, or both, “are consistent with the 
assumptions and requirements of any available wasteload allocation for the discharge prepared 
by the State and approved by EPA pursuant to 40 CFR 130.7”  40 C.F.R. 122.44(d)(1)(vii)(B) 
(emphasis added).   

This section itself does not apply to all NPDES permits.  Section 122.44(d) applies only when an 
NPDES permit must include provisions to achieve water quality standards established under 
section 303 of the Clean Water Act (33 U.S.C. 1311).  As discussed above, the Ninth Circuit in 
Defenders of Wildlife has held that MS4 permits do not have to strictly comply with water quality 
standards under section 303.12  Thus, section 122.44(d) does not necessarily apply to MS4 
permits. 

Even if it is applicable, section 122.44(d)(1)(vii)(B) simply says that WQBELs in the permit must 
be “consistent with the assumptions and requirements” of the WLA.13  The permit does not have 
to incorporate the WLA as a numeric effluent limitation.  U.S. EPA has indicated that an iterative 
BMP approach is appropriate for incorporating WQBELs in MS4 permits; numeric WQBELs are 
not required.  61 Fed. Reg. 43761 (Aug. 26, 1996) (U.S. EPA’s “Interim Permitting Approach for 
Water Quality-Based Effluent Limitations in Storm Water Permits”).14

The County appreciates that Directive I of the Tentative Order provides that permittees are to 
achieve the interim and final WLAs through implementation of BMPs.15  To be consistent with 
U.S. EPA’s guidance, this section should be revised to clarify that any exceedances of the 
WLAs will be addressed through the iterative BMP approach.16  As receiving water limitations, 
this would also be consistent with the required language of State Board Order WQ 99-05. 

                                                 
12 In its response to comments, staff quotes from an unidentified letter from U.S. EPA to 

the State Board in support of staffs’ assertion that, notwithstanding the Defenders of Wildlife 
decision, “MS4s must indeed comply with water quality standards.”  Response to Comment No. 
54.  The County notes that the letter in question is apparently dated January 21, 1998, before the 
Defenders of Wildlife decision. 

13 The State Board’s Office of Chief Counsel has confirmed the appropriate approach:  
“Under the [federal] regulations, WQBELs must be ‘consistent with the assumptions and 
requirements of any available wasteload allocation . . . .’  (40 C.F.R. § 122.44(d)(1)(vii)(B).)  
The regulations do not require WQBELs to be ‘equivalent to’ available waste load allocations.”  
Memorandum from Chief Counsel, Craig M. Wilson, to State Board Chairman, Arthur Baggett, 
Jr., Legal Authority for Offsets, Pollutant Trading, and Market Programs to Supplement Water 
Quality Regulation in California’s Impaired Waters (October 16, 2001), page 2. 

14 Contrary to staff’s assertion in The Fact Sheet’s discussion of Finding E.11, U.S. 
EPA’s guidance does not state that, when adequate information exists, MS4 permits are to 
incorporate numeric WQBELs.  Rather, U.S. EPA’s guidance states that “where adequate 
information exists to develop more specific conditions or limitations to meet water quality 
standards, these conditions or limitations are to be incorporated into storm water permits.”  61 
Fed. Reg. at 43761. 

15 Directive I.1.a should be revised to clarify that the interim and final WLAs are 
described in Tables 6 and 7, not just Table 6. 

16 We note that in staff’s response to comments, staff stated that an iterative process 
would be used to meet the WLAs.  See Response to Comment No. 59. 
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III. Any Water Quality Benefits Achieved From the Retrofitting Requirement Will Be 

Significantly Outweighed by The Costs 

The Tentative Order would require permittees to develop and implement a retrofitting program 
for existing development.  While the County agrees that retrofitting existing development could 
have beneficial water quality impacts, the program required by the Tentative Order would be 
very expensive to develop and implement with very little if any water quality improvement to 
show for the effort.  Moreover, the program is not authorized or required by federal law. 

Permittees would be required to identify existing development candidates, evaluate and rank the 
candidate sites to prioritize them for retrofitting, cooperate with landowners of priority sites and 
encourage them to retrofit their properties, and track and inspect all sites that do complete 
retrofitting.  Where constraints at a candidate site preclude retrofitting, permittees may propose 
regional mitigation projects.  The weak link of this program is that permittees cannot force 
private landowners to retrofit their properties.  So after all the expense of developing this 
program, there may be nothing gained from it.   

Because permittees cannot necessarily force private landowners to retrofit their developments, 
U.S. EPA recognized that MS4 regulation would largely be limited to undeveloped sites (and 
sites being developed/redeveloped).  “[O]pportunities for implementing [structural control] 
measures may be limited in previously developed areas.”  55 Fed. Reg. at 48054.  “The 
unavailability of land in highly developed areas often makes the use of structural controls 
infeasible for modifying many existing systems.”  Id. at 48055.  As a result, none of the five 
required components to reduce pollutants in runoff from commercial and residential areas 
include a retrofitting requirement.  Id. at 48054-55. 

Because the retrofitting requirement as proposed in the Tentative Order would exceed the 
requirements of the Clean Water Act, the Board can impose the requirement, if at all, only after 
it has considered certain factors, including economic considerations and the water quality 
condition that could reasonably be achieved by the requirement.  See Water Code sections 
13263(a) and 13241; City of Burbank, supra, 35 Cal.4th 613.  In addition, unless funded by the 
State, the retrofitting requirement could be considered to be an impermissible unfunded state 
mandate.  See, e.g., County of Los Angeles v. Commission on State Mandates, supra, 150 
Cal.App.4th 898. 

The County therefore requests that the retrofitting requirement be significantly revised or 
deleted from the Tentative Order. 

IV. Permittees Should be Provided Flexibility in Implementing Any Low Impact 
Development And/Or Hydromodification Management Plan Requirements 

The County agrees that the concepts of Low Impact Development and reducing 
hydromodification may be effective tools in controlling the discharge of pollutants from the MS4.  
However, the County objects to the LID and hydromodification management plan (HMP) 
requirements in the Tentative Order because they go beyond the requirements of federal law 
and violate state law requirements. 

Because nothing in the Clean Water Act or federal regulations requires that MS4 permits 
include LID or HMP requirements, as noted above, the Board can impose the requirements, if at 
all, only after it has considered certain factors, including economic considerations and the water 
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quality condition that could reasonably be achieved by the requirement.  See Water Code 
sections 13263(a) and 13241; City of Burbank, supra, 35 Cal.4th 613.  In addition, unless 
funded by the State, these programs could be considered to be impermissible unfunded state 
mandates.  See, e.g., County of Los Angeles v. Commission on State Mandates, supra, 150 
Cal.App.4th 898. 

In addition, because the Board can require that permittees meet the MEP standard but cannot 
prescribe the manner in which they do so, the LID/HMP requirements violate Water Code 
section 13360(a).17

V. Stormwater Action Levels May Be a Useful Tool But Permittees Should Benefit 
From Their Use 

The County appreciates the revisions that have been made to the Stormwater Action Levels 
(SALs) section of the Tentative Order.  While we do not necessarily agree that the SAL 
provision, as currently crafted, is appropriate, we do agree that the concept of action levels may 
be a useful tool in addressing water quality impacts from the discharge of pollutants from the 
MS4.  However, just as an exceedance of a SAL may give rise to a presumption that permittees 
are not meeting the MEP standard, to the extent permittees are meeting the SALs, there should 
be a presumption that they are meeting the MEP standard.  That presumption would be lost if 
permittees do not implement other required elements of the permit. 

The County suggests that Directive D.3. be revised accordingly. 

Additional Legal Comments 

I. Findings 

Finding D.3.c. -- Urban Streams 

The County has previously objected to the Board’s characterization of urban streams as part of 
MS4.  We point out now that, in addition to all of the other reasons why urban streams should 
not necessarily be considered to be part of the MS4, U.S. EPA has explicitly rejected this 
characterization.  In the preamble to its proposed stormwater rule U.S. EPA states:  “The 
Agency also wants to clarify that streams, wetlands and other water bodies that are waters of 
the United States are not storm sewers for the purpose of this rule.”  55 Fed. Reg. 49415, 49442 
(December 7, 1988). 

II. Directives 

Directive A.3.b -- Prohibitions and Receiving Water Limitations 

As noted in the County’s May 15, 2009 comments, Finding A.3 says the permit is consistent 
with the State Board’s precedential Order 99-05.  However, the language in Directive A.3.b 
(which requires permittees to continue the iterative process unless directed otherwise by the 
Executive Officer) is not consistent with Order 99-05 (which says permittees do not have to 

                                                 
17 Finding D.2.c. asserts, without support, that LID BMPs are an acceptable means of 

meeting the MEP standard. 
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repeat the process unless directed otherwise by the E.O.).  Accordingly, Section A.3.b should 
be revised consistent with State Board Order 99-05. 

In their Response to Comments and June 18, 2009 errata, staff addressed this issue (albeit 
inadequately).  The current draft of the Tentative Order does not address the concern at all. 

Directive E.1 -- Legal Authority 

This provision includes a statement that nothing in the permit “shall authorize a Co-Permittee or 
other discharger regulated under the terms of the order to divert, store or otherwise impound 
water if such action is reasonably anticipated to harm downstream water right holders in the 
exercise of their water rights.”  As noted in our technical comments (Attachment B), this 
statement points out the conflict that the permit’s LID provisions have with common water rights 
law.  Directive F.1.d(4)(d)(i) would require permittees to retain onsite all stormwater runoff.  
However, as apparently acknowledged by Directive E.1, this could harm the rights of 
downstream water rights holders.   

To resolve this conflict, the County suggests simply changing “authorize” to “require” in the 
above quoted language in Directive E.1. 

Directive F -- JRMP 

Throughout this section of the Tentative Order, permittees are required to develop and 
implement programs meeting designated elements “and” to reduce discharges to the MEP 
standard, prevent discharges from causing or contributing to impairments, prevent illicit 
discharges, etc.  See, e.g., Directive F.1, Directive F.1.d, Directive F.3.a, Directive F.3.b, 
Directive F.3.c.  The County previously pointed out, in the context of the retrofitting requirement 
(Directive F.3.d), that the requirement should be for permittees to develop and implement a 
program that meets the required elements.  The goal of the program should be to meet the MEP 
standard, prevent illicit discharges, etc.  Otherwise, permittees could meet the required 
elements of a program, but still face charges that they have not met MEP, etc. 

Staff revised the retrofitting provision to clarify that permittees must meet the elements of the 
retrofitting program and that the goal of the program is to meet the MEP standard, etc.  The 
County requests that the rest of Directive F be similarly clarified. 

Directive F.1.d(6) -- Treatment Control BMP Requirements 

This Directive appears to be a vestige from the current permit, when the consensus was that 
treatment control BMPs (not LID BMPs) were the best practicable means of meeting the MEP 
standard.  The Tentative Order now requires that LID BMPs be implemented at all priority 
development projects (PDPs).  However, it still also requires that treatment control BMPs be 
implemented at all PDPs.  It attempts to reconcile these to inconsistent requirements by 
providing, in footnote 16, that certain LID BMPs are considered treatment control BMPs.  
However, it is not clear that LID BMPs can meet all of the elements required for treatment 
control BMPs.  The County would ask that these two requirements be carefully reconciled 
before adoption. 

Directives F.2.d(c) and F.2.e(c) -- BMP Implementation and Inspection of Construction Sites 
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The County would ask that “exceptional threat to water quality” in Directive F.2.d(c) and 
“significant threat to water quality” in Directive F.2.e(c) be reconciled. 
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ATTACHMENT B 
 

ORANGE COUNTY TECHNICAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2009-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment B contains the principal technical comments of the County of Orange (the “County”) 
on Tentative Order No. R9-2009-0002 dated August 12, 2009 (“Tentative Order”).  Although the 
supporting Fact Sheet/Technical Report dated August 12, 2009 (the “Fact Sheet”) is referenced 
in this attachment, the County has not attempted to provide detailed comments on the Fact 
Sheet.  

These comments are divided into three sections:  (1) General Comments, (2) Findings, and (3) 
Permit Provisions.  The first section discusses the County’s principal concerns with the 
Tentative Order, whereas the latter two sections address issues relating to specific parts of the 
Tentative Order.  At times, the issues and concerns raised will pertain to more than one section 
of the Tentative Order.   

GENERAL COMMENTS
 
Although we have a series of specific concerns with the August 12, 2009 version of the 
Tentative Order (R9-2009-0002), as discussed in later sections, the principal issues of concern 
are highlighted below: 
 

• Non-Stormwater Numeric Effluent Limits (NELs) – The County’s concerns with the 
imposition of non-stormwater NELs have been presented to your staff.  However, the 
Tentative Order continues to make the case that the non-stormwater discharges are not 
subject to the maximum extent practicable standard and, therefore, subject to water 
quality based effluent limits.  The application of the MEP standard to discharges from 
municipal storm drain systems is a fundamental tenet of the stormwater mandate and 
County strongly disagrees with the inclusion of NELs for a number of technical and legal 
reasons. 

 
• Development Planning Component – Low Impact Development (LID), has become the 

defining issue of permit renewal for municipal stormwater programs in California.  
Reflective of the significance of this issue was the creation by the Santa Ana Regional 
Board of a stakeholder group to assist specifically with creating land development 
requirements for its municipal permit.  As a result of the many stakeholder meetings and 
discussion at the adoption hearing, a framework was created for land development that 
is technically robust and is broadly supported.  It is absolutely vital for Orange County 
that the land development standards for water quality protection be uniform on a 
countywide basis.  Consequently, the County is providing revised language that would 
effect a cogent alignment of the land development requirements in the two permits. 

 
• The Total Maximum Daily Loads – As more and more TMDLs are adopted and the 

resulting language and allocations incorporated into permits, it is critical that the 
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assumptions and requirements of the allocations are incorporated into the stormwater 
permits as they were intended.  It is of concern to the County that the Tentative Order 
indicates that the Regional Board staff are interpreting the TMDL instead of incorporating 
the TMDL into the permit.  In this regard the County is providing alternate language 
which is consistent with EPA guidance and has been successfully adopted into other 
municipal stormwater permits. 

 
The County shares with the Board an interest in seeing a San Diego Region Municipal 
Stormwater Permit reasonably consistent with the Santa Ana Region Municipal Stormwater 
Permit (Order No. R8-2009-0030).  This consistency is necessary to ensure that the Permittees 
who are regulated by both jurisdictions do not have conflicting and/or wholly different 
requirements to implement.  Consistency between the permits will allow the Permittees to 
leverage their limited resources and increase the ability to convey consistent messages within 
the public education and outreach materials for the various program elements.  Since, in spite of 
previous assurances and concerns, the August 12, 2009 Tentative Order is fundamentally 
different from the Santa Ana Region Municipal Stormwater Permit in many key programmatic 
areas, this is a critical issue identified within the technical comments presented below. 

 
FINDINGS

 
TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” INSTEAD OF 
“EXCEEDANCE”  

 
The Tentative Order continues to persist in the inappropriate reference to data that exceed 
Water Quality Objectives (WQOs) as violations.  In particular, the language in the Tentative 
Order has been changed from the prior Order (R9-2002-0001) to replace the term “exceedance” 
with the term “violation”. For example, “exceedances of water quality objectives” has been 
replaced with “violations of water quality objectives” (emphasis added).  
 
Although there are other instances of this within the Findings1, the most notable section of the 
permit where this language change occurred is Page 19, Permit Section  A.3. In this section of 
the permit the term “violation” is not only inconsistent with Order R8-2009-0030, it is also 
inconsistent with language within SWRCB Order WQ 99-05.  The iterative language in the 
receiving water limitations speaks to exceedances of water quality standards, not violations. 
Further, it is unclear why both the terms “violations” and “exceedances” would be used within 
Permit Section A.3. The use of both terms would implicitly indicate that there is a difference 
between the interpretation and follow up actions resulting from a “violation” versus and 
“exceedance”. 
 
Careful use of these terms is important, because an “exceedance” does not equate with a 
“violation.”  For example, while it may be useful to compare water quality monitoring data to 
receiving water quality objectives and use identified “exceedances” to target geographic areas 
and pollutants, it is inappropriate to make this same comparison and determine that there is a 
“violation”.  The term “violation” connotates that the point of compliance is the actual comparison 
of the urban runoff data to the receiving water quality objective rather than the process and 
follow up actions as described within the receiving water limitations. 
Urban runoff data should not be used, in itself, to indicate a violation of water quality standard 
since the standard consists of the beneficial use(s) and the water quality objective established 

                                                 
1 Page 4, Finding C.9.; Page 6, Finding D.1.b.; Page 10, Finding D.3.d.; and Page 13, Finding E.1. 
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to protect that use.  The exceedance of a water quality objective does not necessarily result in a 
violation of a water quality standard.  Runoff data can be described as exceeding water quality 
objectives, but the assessment of whether or not water quality standards are violated is based 
upon samples and data from the receiving water and impacts or lack of impacts on beneficial 
uses. 
 
The County requests that the term “violation” in the noted sections be modified to the term 
“exceedance” to more accurately reflect point of compliance as well and the assessment and 
follow up action(s) that are required.  
 
DISCHARGE CHARACTERISTICS 

  
• Compliance with Water Quality Standards (Finding C.2, Page 2)  

Finding C.2. seems to be establishing the fact that MS4s are responsible for all sources 
of pollutants and manner of discharges (see last sentence).  The County would submit 
that municipalities are limited in their ability to control all sources of pollutants (e.g. air 
deposition) and, in fact, are not responsible for discharges outside of the 
jurisdiction/control of the Permittees as well as those non-stormwater discharges that are 
identified in Section B.2. unless they are found to be a source of pollutants.   
 
In fact, Order No. R8-2009-0030 recognizes this limitation within Findings C.8. and C.10. 
on pages 3 and 4, respectively. 
 
C.8. This order is intended to regulate the discharge of pollutants in urban storm water 
runoff from anthropogenic (generated from human activities) sources and/or activities 
within the jurisdiction and control of the permittees and is not intended to address 
background or naturally occurring pollutants or flows. 
  
C.10. The permittees may lack legal jurisdiction over urban runoff into their systems from 
some state and federal facilities, utilities and special districts, Native American tribal 
lands, waste water management agencies and other point and non-point source 
discharges otherwise permitted by the Regional Board. The Regional Board recognizes 
that the permittees should not be held responsible for such facilities and/or discharges. 
Similarly, certain activities that generate pollutants present in urban runoff may be 
beyond the ability of the permittees to eliminate. Examples of these include operation of 
internal combustion engines, atmospheric deposition, brake pad wear, tire wear and 
leaching of naturally occurring minerals from local geography.  

 
The County requests that this Finding be modified to recognize that the permittees lack 
legal jurisdiction over runoff into their systems from some facilities, utilities, special 
districts, agencies and other point and non-point source discharges otherwise permitted 
by the Regional Board and that some pollutants in urban runoff may be beyond the 
ability of the permittees to eliminate. 
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• Water Quality Monitoring Data (Finding C.9, Page 4)   
Finding C.9. states, in part, that the water quality monitoring data collected to date 
indicates that there are persistent violations2 of Basin Plan objectives for a number of 
pollutants and that the data indicates that runoff discharges are a leading cause of such 
impairments.  While the receiving water quality may exceed Basin Plan objectives for 
constituents identified by the municipalities as pollutants of concern, there is inadequate 
data to make such a definitive statement that the runoff discharges are the leading 
cause of impairment in Orange County.  
 
The County requests that the last sentence of Finding C.9. be modified to read: 
 
“In sum, the above findings indicate that urban runoff discharges are may be causing or 
contributing to water quality impairments, and are a warrant leading cause of such 
impairments in Orange County special attention. 
 

URBAN RUNOFF MANAGEMENT PROGRAMS 
 

• New or Modified Requirements (Finding D.1.c, Page 6)   
Finding D.1.c. states that the Tentative Order “contains new or modified requirements 
that are necessary to improve the Copermittees’ efforts to reduce the discharge of 
pollutants to the MEP and achieve water quality standards”. The Finding further states 
some of these new or modified requirements “address program deficiencies that have 
been noted in audits, report reviews, and other Regional Board compliance assessment 
activities.”  In fact, in many cases the new or modified requirements do not have 
adequate findings of fact and technical justification within the accompanying Fact Sheet.  
 
In many instances the Fact Sheet not only provides little or no justification of the need for 
the new requirement, it also does not identify the “program deficiency” that warrants the 
modification.  In many cases the Fact Sheet also does not consider the thorough 
program analysis that the Permittees conducted as a part of their preparation of the 
ROWD and the deficiencies and program modifications that Permittees themselves 
identified as necessary for the program.   
 
The Permit Provisions comments in the next section of these comments identify many of 
the areas where new or modified provisions of the Tentative Order lack factual or 
technical support in the Fact Sheet.   
 

• Development Planning - Treatment Control BMPs (Finding D.2.b, Page 8)  
Finding D.2.b. seems to be making the case that treatment control BMPs are ineffective 
and should not be used.  This Finding overstates or incorrectly states the constraints of 
treatment control BMPs.  It is fair to say that without a performance standard for 
treatment control BMPs then treatment control BMPs can suffer from the constraints 
noted.  However, treatment control BMPs can be effective in removing pollutants for a 
wide range of storms and, when combined with source control BMPs, provide a 
comprehensive pollutant reduction strategy.  This finding should be significantly modified 

                                                 
2 For the reasons discussed above and to be consistent with the Fact Sheet (page 8), the term “violation” 
should be changed to “exceedances.”   
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to support the statement that “using a combination of onsite source control and site 
design BMPs augmented with treatment control BMPS…  is important.” 
 
NOTE: The previous comments on this issue made by the Permittees were not 
adequately addressed in the Regional Board’s Response to Comments document dated 
July 1, 2009, and are therefore resubmitted.  The Response to Comments document 
dated July 1, 2009 identifies that “The Finding simply points out the difference between 
on-site source control / site design BMPs and end-of-pipe BMPs.”, however the finding 
goes further to identify that “end of pipe BMPs are often incapable of capturing and 
treating a wide-range of pollutants”,  and that end-of pipe BMPs are more effective when 
used as polishing BMPs”.  These statements are incorrect and should be deleted from 
the finding as many treatment control BMPs are very effective at removing pollutants 
and should not just be considered as a polishing BMP.  
 
Given the insufficient technical basis for these statements the County requests that 
Finding D.2.b be deleted from the Tentative Order. 
  

• Hydromodification (Finding D.2.g, Page 9)  
Finding D.2.g. identifies that hydromodification measures for discharges to hardened 
channels are needed for future restoration of the hardened channels to their natural 
state, thereby restoring the chemical, physical, and biological integrity and Beneficial 
Uses of local receiving waters.  The Response to Comments document dated July 1, 
2009 identifies that “The goal of hydromodification requirements are to prevent or further 
prevent hydromodification impacts on downstream watercourses and eventually restore 
natural flow regimes.”, however if the downstream watercourses are designed (i.e 
hardened channels) to accept flows from upstream development then no 
hydromodification impacts would occur. The goal of eventually restoring natural flow 
regimes is not feasible in most parts of urbanized Orange County as the hardened 
channels in most cases are designed as a flood control features to prevent flooding and 
damage to the surrounding urbanized area.  Removal of hardened channels in these 
areas would result in an unacceptable significant danger to life and property due to 
flooding and/or erosion and so removal and restoration of natural flow regimes is simply 
not feasible.   
 
The concept of ‘restoring’ channels to a ‘natural’ state has been examined by the 
researchers at SCCWRP, they note that restoration is not feasible in watersheds with a 
total impervious area greater than about 10% (SCCWRP, 2005)3.  This is due to the fact 
that the channel cross section, grade, and sediment supply have also been changed in 
the watershed.  Simply restoring pre-development flows will not allow restoration of the 
channel to pre-development conditions and this reality should be acknowledged in the 
Finding. 
 
Furthermore, the Santa Ana Regional Water Quality Control Board has identified in 
Order NO. R8-2009-0030 (MS4 Permit for Orange County) that a Hydrologic Condition 
of Concern does not exist if “All downstream conveyance channels that will receive 
runoff from the project are engineered, hardened and regularly maintained to ensure 
design flow capacity, and no sensitive stream habitat areas will be affected.” Finding 

                                                 
3 "Effect of Increases in Peak Flows and Imperviousness on the Morphology of Southern California 
Streams", Technical Report 450, April 2005, Southern California Coastal Water Research Project 
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D.2.g should be revised to be consistent with the Santa Ana Regional Board Order NO. 
R8-2009-0030.      

 
The County requests that Finding D.2.g be modified as follows: 
 
The increased volume, velocity, frequency and discharge duration of storm water runoff 
from developed areas has the potential to accelerate downstream erosion in natural 
drainages, impair stream habitat in natural drainages, and negatively impact beneficial 
uses.  Development and urbanization increase pollutant loads in stormwater storm water 
runoff and the volume of stormwater runoff.  Impervious surfaces can neither absorb 
water nor remove pollutants and thus lose the purification and infiltration provided by 
naturally vegetated soil.  Some channels that are either engineered and maintained, or 
hardened may not be susceptible to the impacts of hydromodification.  
Hydromodification measures for discharges to hardened channels are needed for the 
future restoration of the hardened channels to their natural state, thereby restoring the 
chemical, physical, and biological integrity and Beneficial Uses of local receiving waters.  
 

STATUTE AND REGULATORY CONSIDERATIONS 
 

• Treatment and Waters of the U.S. (Finding E.7, Page 14)  
Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.”  We believe that Finding E.7. is based 
on a misinterpretation of CWA regulations and misconstrues USEPA guidance on 
stormwater treatment BMPs.  The Fact Sheet refers to USEPA Guidance from 1992, 
which refers to locating structural controls in  a natural wetland and not waters of the 
U.S.  Furthermore in the Regional Board Response to Comments dated December 12, 
2007 the Regional Board states “The Regional Board agrees that there is not a federal 
prohibition on placing pollution control practices within waters of the U.S.”  We wish to 
comment here on the implications it has for watershed restoration activities.   
 
This concern has been discussed in detail in comments on previous versions of the 
Tentative Order (see, e,g,, Attachment A (Pages 1-7) to the County’s April 4, 2007 
comment letter).  We wish to comment here on the implications it has for watershed 
restoration activities 
 
Prohibiting treatment and mitigation in receiving waters severely limits the potential 
locations for installation of treatment control BMPs and will adversely affect many 
watershed restoration projects.  For example, this Finding may have unintended adverse 
effects for the Aliso Creek Water Quality SUPER Project. 
 
The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to 
Aliso Creek watershed development and enhancement, accommodating channel 
stabilization, flood hazard reduction, economic uses, aesthetic and recreational 
opportunities, water quality improvements, and habitat concerns.  The project is aimed at 
water supply efficiency and system reliability through reclamation, along with benefits for 
flood control and overall watershed management and protection.  The ecosystem 
restoration and stabilization component of the project will include:  

• Construction of a series of low grade control structures and reestablishment of 
aquatic habitat connectivity;  

• Shaving of slide slopes to reduce vertical banks; and 
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• Invasive species removal and riparian revegetation and restoration of floodplain 
moisture. 

 
The Permittees are concerned that some of these activities may be deemed “urban 
runoff treatment and/or mitigation” in a receiving water and, thus, may not be allowed, 
compromising the project objectives.  In addition, this Finding seems to conflict with 
Existing Development Component Section 3.a.(4) Page 51 of the Tentative Order, which 
requires the Permittees to evaluate their flood control devices and identify the feasibility 
of retrofitting the devices to provide for more water quality benefits. 
 
Given the lack of any proper legal or factual basis for these limitations as well as the 
adverse impacts on watershed restoration efforts, the County requests that Finding E.7 
be deleted from the Tentative Order. 
 

• TMDLs (Finding E.11, Page 16-17)  
This finding indicates that it is the intention of the Regional Board to incorporate MS4 
WLAs as end-of-the-pipe numeric Water Quality Based Effluent Limitations for adopted 
TMDLs.  US EPA’s 2002 guidance memorandum4 on establishing stormwater permit 
requirements to implement WLAs stated that EPA expected that most WQBELs for 
NPDES-regulated municipal … will be in the form of BMPs and that numeric limits will be 
used only in rare instances [emphasis added].  This reference was specifically cited in 
the Beaches and Creeks TMDL Technical Report and reflects the intent of the Regional 
Board staff and the understanding of the Stakeholder Advisory Group as to how the 
TMDL would be incorporated into the NPDES permit.  This approach to incorporating 
WLAs into stormwater permits is maintained in the draft handbook TMDLs to Stormwater 
Permit, in which Chapter 6 identifies methods of coordinating TMDLs and stormwater 
permits.  Six options are put forward as methods for permit writers to incorporate TMDLs 
in a stormwater permit, the last of which is to consider numeric effluent limitations. 
Furthermore, the County would also note that as required by 40 C.F.R. § 
122.44(d)(1)(vii)(B), the Permit must be “consistent with the assumptions and 
requirements of available WLAs”.   
 
The Regional Board should follow the guidance in the 2002 Memorandum and the Draft 
Handbook and the intent of the Regional Board TMDL staff and express the WLAs in the 
Tentative Order as being implemented through the BMPs.  This is especially true in 
California where an implementation plan is required for TMDLs and which in turn may be 
incorporated into the Permit consistent with EPA guidance. 
 
In addition, it is of concern to the County that the Finding indicates that the Regional 
Board staff are interpreting the TMDL instead of incorporating the TMDL into the permit. 
The County submits that it is inappropriate for the Board staff to be interpreting the 
TMDL and, instead, that they should only be establishing in the permit effluent limitations 
consistent with the WLAs from any adopted TMDL 
 

                                                 
4 Wayland, R.H., and J.A. Hanlon. 2002. Establishing Total Maximum Daily Load (TMDL) Wasteload 
Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on Those WLAs. 
Memorandum from Robert H. Wayland, III, Director, Office of Wetlands, Oceans and Watersheds, and 
James A. Hanlon, Director, Office of Wastewater Management, U.S. Environmental Protection Agency, 
Washington, DC. 
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In order to provide the greatest amount of flexibility and to be consistent with the 
adopted TMDL, the County requests that the Board replace the existing language with 
the following language from the recently adopted Ventura County MS4 Stormwater 
Permit (R4-09-0057 Pages 12 and 14): 

 
This order incorporates applicable WLAs that have been adopted by the 
Regional Water Board and have been approved by the Office of Administrative 
Law and the U.S. EPA.  The TMDL WLAs in the Order are expressed as water 
quality-based effluent limits in a manner consistent with the assumptions and 
requirements of the TMDL from which they are derived.  

 
Collectively, the restrictions contained in the TMDL Provisions for Storm Water 
and Non-Storm water Discharges of this Order on individual pollutants are no 
more stringent than required to implement the provisions of the TMDL, which 
have been adopted and approved in a manner that is consistent with the CWA.  
Where a TMDL has been approved, NPDES permits must contain effluent limits 
and conditions consistent with the assumptions and requirements of the available 
WLAs in TMDLs (40 C.F.R. 122.44(d)(1)(vii)(B)). 

  
PERMIT PROVISIONS
 
PROHIBITIONS AND RECEIVING WATER LIMITATIONS   
 

• Prohibitions and Receiving Water Limitations (Section A, Page 19)  
Despite the fact that this issue was raised during the last comment period, the Regional 
Board have further modified the permit to inherently make it inconsistent and counter to 
State Water Board WQ Order 99-05.  The Response to Comments IV (comment #57 
and #74) state “The Tentative Order has been modified to clarify that through the 
adoption of this Tentative Order, the Executive Officer issues a standing order that the 
Copermittees must repeat the process until directed otherwise.”  In addition, this 
modification also sets up an inconsistency between the Tentative Order and the Fact 
Sheet for Finding A.3. which states “This Order is consistent with the following 
precedential Orders adopted by the State Board addressing municipal storm water 
NPDES Permits:……Order 99-05”.  In fact, this language is inconsistent with Order 99-
05 as well as Order No. R8-2009-0030.  
 
In section A.3.b., the Regional Board has modified the standard state-wide receiving 
water limitations language to require the Permittees to repeat the assessment process 
for exceedances of the same water quality standard.  In the previous permit, and in 
permits throughout the state, including the permit recently issued by the Regional Board 
to MS4 dischargers to the watersheds draining San Diego County, this provision of the 
RWL language is set up such that the process is only repeated once unless otherwise 
directed.  The original language recognizes the length of time it can take for new BMP 
programs to be developed, deployed, and fully implemented before a change in water 
quality may be observed and avoids pointless reassessments of the same pollutant.  
Even in cases where there has been a significant reduction of the source of a pollutant, it 
typically takes several years for monitoring programs to see the change in the receiving 
water.  In cases where the pollutant is persistent in the environment, it can take decades 
to detect changes in water quality or indicator monitoring.   
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The County requests that the Regional Board reinstate the original language from WQ 
Order 99-05 (see below) regarding iterations of the assessment process for 
exceedances of the same water quality standard. 
 

So long as the Copermittee has complied with the procedures set forth above and is 
implementing the revised Jurisdictional Urban Runoff Management Program, the 
Copermittee does not have to repeat the same procedure or continuing or recurring 
exceedances of the same receiving water limitations unless directed by the Regional 
Board to do so. 

 
NON-STORMWATER DISCHARGES 
 

• Conditionally Exempt Non-Stormwater Discharges (Section B, Page 20-21)  
The Regional Board has modified the list of conditionally exempt non-stormwater 
discharges so that it no longer includes landscape irrigation, irrigation water, and lawn 
watering.  We would contend that a prohibition on these discharges is potentially 
problematic from the perspective of fostering and sustaining public support for the 
Program and that the approach should be focused more on collaborative public 
education and water conservation in conjunction with the water agencies.    
 
The Orange County DAMP contains a variety of BMPs and efforts to reduce pollutants in 
discharges associated landscape irrigation.  These practices include public outreach on 
the use of landscape chemicals (fertilizers and pesticides) and overwatering, 
implementation of integrated pest management (IPM) practices within municipal 
programs, and water conservation measures that mandate the use of efficient irrigation 
systems, as well as other programs that general control pollutant sources which reduce 
the pollutants that might be conveyed into the MS4s by excess irrigation flows.  The use 
of BMPs to reduce pollutants associated with runoff is a preferable and more practical 
approach. 
 
Additionally, the Permittees have sought grant funding to assist with the implementation 
of programs to reduce irrigation-related urban runoff.  Grant programs frequently prohibit 
the award of grants to meet requirements of NPDES permits requirements.  The 
inclusion of the prohibition may limit the types of grants the Permittees might otherwise 
be eligible for to help address this discharge since it will be a permit requirement.   
 
Finally, a prohibition of irrigation-related runoff may be in conflict with other permits that 
allow such discharges including the industrial general permit and the construction 
general permit.  In particular, the construction permit authorizes such discharges if they 
are necessary for the completion of construction (and are identified in the SWPPP with 
appropriate BMPs).  The final phase of construction includes the installation and 
establishment of landscaping (also known as vegetative stabilization).  The 
establishment of new plantings to ensure long-term survival typically requires higher 
than normal levels of irrigation to ensure good root growth and vegetative cover prior to 
the onset of the rainy season to reduce erosion and sediment transport from the project 
site.  The complete prohibition of irrigation related runoff may impede the ability of the 
Permittees to establish erosion resistant vegetative covering. 
 
The County requests that Section B. Non-Storm Water Discharges be modified to 
include landscape irrigation, irrigation water, and lawn watering in Section B.2. 
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NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMITATIONS (Section C, 
pages 22-24) 
 
The August 12, 2009 Tentative Order continues to make the case that non-stormwater 
discharges are not subject to the maximum extent practicable standard and therefore subject to 
water quality based effluent limits.  The County disagrees with this assessment for a number of 
technical and legal reasons which are discussed in the following paragraphs and in Attachment 
A respectively.   
 
The technology based effluent limitation of “effectively prohibit” should continued to be the 
compliance standard for non-stormwater. 
  
CWA section 402(p) (3) (B) (ii) reads as follows: 
 

(B) Municipal Discharge – Permits for discharges from municipal storm sewers – 
(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewer; 

 
The corresponding regulations associated with the CWA section is 40 CFR 
122.26.(d)(2)(iv)(B)(1) which clarified “effectively prohibit” by acknowledging that discharge 
exemptions are allowed if determined not to be sources of pollutants.   Thus the CWA section 
and corresponding regulations may be read that a permit shall “effectively prohibit non-
stormwater discharges” but may exempt certain discharges that are not sources of pollutants 
(i.e. de minimis discharges) from the prohibition.  The CWA section does not require a full 
prohibition but rather an effective prohibition. The more correct finding for the Orange County 
permit is that non-stormwater discharges are effectively prohibited (per 402 (p) (3) (B) (ii)).  
However discharges that are not sources of pollutants are exempted from the prohibition.   
 
The County would submit that the technology based standard for non-stormwater discharges 
into the MS4 is “effectively prohibit” just as “maximum extent practicable” is the technology 
based standard for all pollutants from the MS4.  Furthermore, the County would submit that this 
technology based limit is in fact protective of water quality and compliance with water quality 
standards.  The County has an extensive dry weather monitoring program to identify 
problematic discharges, including illegal discharges, which support the protection of water 
quality standards.  It is unclear to the County how the Board has determined that these efforts 
are in fact inadequate to necessitate the development of water quality based effluent limits.  
Furthermore the TMDL program as noted in Finding E.10 and E.11 provide the appropriate 
regulatory vehicle to address discharges from the MS4 (both stormwater and non-stormwater 
discharges) that are causing and contributing to an exceedance of a water quality standard in 
impaired waters.   
 
Moreover, not only are the proposed numeric WQBELs not technically or legally appropriate, 
they may put the permittees in constant non-compliance and subject to more draconian 
enforcement action (i.e. mandatory minimum penalties –see discussion below).   
 
The San Diego draft permit for Orange County is inconsistent with the Santa Ana adopted 
permit for Orange County 
 
The Santa Ana issued permit for Orange County mirrors the approach noted above, that being 
non-stormwater discharges are subject to the “effectively prohibit” standard.  The findings and 
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provisions relevant to non-stormwater discharges in the Santa Ana issued permit are provided 
below: 
 

Findings: 
 
C.10. The permittees may lack legal jurisdiction over urban runoff into their systems from 
some state and federal facilities, utilities and special districts, Native American tribal 
lands, waste water management agencies and other point and non-point source 
discharges otherwise permitted by the Regional Board. The Regional Board recognizes 
that the permittees should not be held responsible for such facilities and/or discharges. 
Similarly, certain activities that generate pollutants present in urban runoff may be 
beyond the ability of the permittees to eliminate. Examples of these include operation of 
internal combustion engines, atmospheric deposition, brake pad wear, tire wear and 
leaching of naturally occurring minerals from local geography.  
 
C. 11. This order regulates storm water runoff and certain types of de-minimus 
discharges specifically authorized under Section III of this order (collectively referred to 
as urban runoff) from areas under the jurisdiction of the permittees. For purposes of this 
order, urban runoff includes storm water and authorized non-storm water (see Section 
III) discharges from residential, commercial, industrial and construction areas within the 
permitted area and excludes discharges from feedlots, dairies, and farms. Urban runoff 
consists of surface runoff generated from various land uses in all the hydrologic drainage 
areas that discharge into waters of the US. The quality of these discharges varies 
considerably and is affected by land use activities, basin hydrology and geology, season, 
the frequency and duration of storm events, and the presence of illicit discharge6 
practices and illicit connections.  
 
M. 68. The MS4s generally contain non-storm water flows such as irrigation runoff, 
runoff from non-commercial car washes, runoff from miscellaneous washing and 
cleaning operations, and other nuisance flows generally referred to as de-minimus 
discharges. Federal regulations, 40 CFR Part 122.26(d)(2)(i)(B), prohibit the discharge 
of non-storm water containing pollutants into the MS4s and to waters of the U.S. unless 
they are regulated under a separate NPDES permit, or are exempt, as indicated in 
Discharge Prohibitions, Section III.3 of this order. The Regional Board adopted a number 
of NPDES permits to address de-minimus type of pollutant discharges. …. 
 
Provision 
 
III. 3. The permittees shall effectively prohibit the discharge of non-storm water into the 
MS4s, unless such discharges are authorized by a separate NPDES permit or as 
otherwise specified in this provision. …. 
 

The County’s approach is consistent with Federal and State law and regulations. The 
significantly different approach being proposed by San Diego Board will lead to considerable 
costs not commensurate with the water quality benefits and unhelpfully redirect Program 
resources from baseline program implementation to special studies.  
 
Numeric effluent limits were developed primarily based on Basin Plan water quality objectives 
and not all the constituents with NELs are relevant to water quality issues in southern Orange 
County. 
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Notwithstanding the argument that water quality based effluent limits are inappropriate and not 
justified, the Board, if it determines that technology based limits are insufficient to meet water 
quality standards, is obligated to stipulate additional requirements consistent with 40 CFR 
122.44.  In this context the Regional Board must determine whether the discharge has a 
“reasonable potential” to cause or contribute to an excursion of the applicable water quality 
standard. (40 CFR 122.44 (d)(1)(i-iii).  If determined to “cause or contribute” then effluent limits 
(either narrative or numeric) must be developed for the discharge.  Furthermore, if numeric 
effluent limits are developed then they must be consistent with 40 CFR 122.45.  However upon 
closer review there appears to be some inconsistencies between Table 4 and Finding E. 10.  In 
Table 4 the Board has established numeric effluent limits for a list of some 17 constituent.  This 
table would imply that the Board has determined reasonable potential for each of these 
constituents.  However, in Finding E.10 the Board acknowledges that only four pollutants have 
been shown to have reasonable potential, indicator bacteria, phosphorus, toxicity, and turbidity.  
Furthermore Finding E.10 does not differentiate between non-stormwater and stormwater thus 
it’s difficult to determine which pollutant is associated with the different types of discharges.   
 
Preliminary compliance assessment of outfall data showed frequent and ongoing exceedances 
of numeric limits which equates to ongoing investigation   
 
Of primary importance to the County is that the Regional Water Board adopt a permit that 
protects water quality in a reasonable and feasible manner.  As currently drafted, the Permittees 
are exposed to significant risk to comply with the NELs for dry weather discharges.  We have 
completed a comparison of existing dry weather discharges with the selected NELs noted in 
Table 4.  The results of that comparison are shown below: 
 
Constituent Percentage of time > NELs 
Turbidity 4.9 
Surfactants 5.7 
Dissolved Oxygen 5.4 below 5 ppm 
Total Phosphorus@ 93.6 Orthophosphate Fraction 
Nitrate + Nitrite >93.8 – NEL changed to Total N 
Fecal coliform 90.0 
Enterrococcus 97.3 
Nickel (dissolved) >5.0 
Copper (dissolved) >3.0 
Cadmium (dissolved) >16.0 
 
Clear from this analysis is that for certain constituents, notably nutrients and bacteria, the entire 
drainage system will very rarely be found to be meeting the NELs.  An analysis of data from 
Orange County stream reference sites, i.e. sites removed from urban influence, shows the same 
patterns of NEL exceedance. 
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Current language still exposes Municipalities to Mandatory Minimum Penalties for not complying 
with the numeric limits. 
 
As demonstrated above, the County/Permittees will face enforcement action for not complying 
with all the NELs.  Where there is exceedance, the Permittees will be faced with financial liability 
under several different enforcement regimes.  First, the NELs, as proposed in the Revised 
Tentative Order, would clearly constitute numeric effluent limitations.  Violation of effluent 
limitations in an NPDES permit subjects the Permittees to potential mandatory minimum 
penalties (MMPs).  (See Water Code §§ 13385(h) and 13385.1).  In addition, non-compliance 
with the NELs may subject the Permittees to additional enforcement actions imposed by the 
Regional Water Board and through third party actions under the citizen suit provisions of the 
CWA.  Although the Tentative Order is structured to clarify that compliance with Non-
Stormwater Dry Weather Numeric Effluent Limits Section C is met by one of three follow-up 
actions, the structure appears in conflict with the options available under §13385 to avoid 
MMPs.  Once a numeric limits is established then there are limited options5 available to avoid 

                                                 
5 The CWC does provide exemptions to the MMPs but these exemptions are primarily limited to violations 
caused by an act of war, an unanticipated natural disaster, an intentional act of a third party, or start up 
for a new wastewater plant (Section 13385(j)(1) or when the discharger is in compliance with either a 
cease and desist order or a time schedule order (Section 13385(j)(2)). 
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MMPs.   As a case in point during the 09/02/09 State Water Board hearing regarding the subject 
of MMPs resulting from non-compliance with proposed numeric effluent limits in the 
Construction General Permit, the State Board chair was seeking flexibility in implementing the 
numeric effluent limits without subjecting the discharger to MMPs.   He suggested a phase in 
period. When this question was posed to Board legal counsel she said that such an approach 
was not legally valid and that MMPs would apply immediately. Thus it would appear that even 
though the San Diego Board staff may have intentions to provide flexibility to the Permittees to 
conduct the iterative process and follow up investigation efforts to avoid MMPs, the California 
Water Code does not provide such flexibility and the Permittees would be subject to MMP 
should they violate the NELs.   
 
Derivation of numeric effluent limits are based on numerous assumptions and puts the 
Permittees in a position of endless monitoring and investigation. 
 
Not withstanding our comments above regarding the inappropriateness of WQBELs the County 
reviewed the derivation of the NELs and found a number of assumptions that will need to be 
verified to support modification of the NELs6. We have highlighted some of the major 
assumptions below:   
 

• No dilution was available for inland surface water bodies and bays and harbors. Such an 
approach assumes a worst case situation and essentially results in the dischargers 
having to meet water quality objectives at the point of discharge.   

• Reasonable potential was not conducted on individual outfalls but rather on the overall 
drainage system, resulting in a single set of effluent limits for all outfalls to a specified 
water body.  If, however, reasonable potential is done on an outfall by outfall basis the 
number of constituents and magnitude of the effluent limitations will be different.   

• With the exception of chromium VI, freshwater water quality criteria were not used in 
determining effluent limitations.  The Water Board calculated all effluent limitations using 
saltwater water quality criteria, which are not hardness-dependent.  This approach 
essentially assumes that the receiving waters are all saltwater which is inappropriate for 
discharges to inland surface waters.   The Tentative Order does allow adjustment in site-
specific hardness for determining the applicable water quality criteria when calculating 
effluent limitations.  However, the use of the hardness-based water quality criteria 
equations needs to be clarified as to whether they apply to the receiving water and used 
in effluent limitation calculations or if they are the actual effluent limitations.  In addition, 
all hardness-based water quality criteria equations should include an appropriate 
compliance period.   

• Default conversion factors were used to convert dissolved metal water quality criteria to 
total metal water quality criteria.  Again this assumption has typically been shown to be a 
worst case assumption and more appropriate conversion factors are available. 

 
The overall effect of these assumptions is that reasonable potential was determined for a 
number of constituents for all outfalls.   Given the exposure and liability of NELs the Permittees 
would be well served to conduct numerous special studies (e.g. dilution studies, translator 
studies) to validate the assumptions and develop site specific objectives for individual outfalls.  
Such an effort, although prudent from the Permittees perspective, seems misplaced and not the 
best use of our limited resources.     

 
6 The County’s review also included a review of the calculations used to determine the NELs.  This review 
will be provided to the Board once it has been validated.   
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Closing 
 
In closing, the County would submit that the use of NELs for non-stormwater discharges is 
inappropriate and premature at best.  The TMDL program provides the safety net for ensuring 
that our water bodies are protected in the most reasonable and effective manner.  The direct 
translation of water quality objectives into numeric effluent limits bypasses the TMDL process.  
Some of our non-stormwater discharges will exceed the NEL but have no effect on the receiving 
water quality or beneficial uses.  But under the proposed Order the Permittees would be 
obligated to expend considerable investigative resources without a reciprocal water quality 
benefit.  This requirement will prove to be poor public policy and use of public funds.  
 
The establishment of NELs for non-stormwater discharges is fundamentally flawed from a 
technical and legal perspective.  The current TBEL of “effectively prohibit” for non-stormwater 
discharges from the MS4 when implemented fully, coupled with the MEP standard for 
discharges of all pollutants from the MS4, will lead to compliance with water quality standards, 
negating the need for WQBELs.  If, on the other hand, they are proposed as water quality based 
numeric limits then their derivation must also follow Federal and state regulations (primarily the 
State Implementation Plan).   The County has suggested and continues to suggest that the 
values be used as “Non Stormwater Action Levels”, similar to the approach taken with 
stormwater (see discussion that follows).  Furthermore, the technical feasibility of complying 
with these numeric limits is questionable especially since our drinking water supply would not be 
able to comply with the limits. 
 
STORM WATER ACTION LEVELS (Section D, Pages 25-26) 
 
The County appreciates the Regional Board staff efforts to address our many concerns with the 
earlier draft Orders regarding municipal action levels.  The County believes that the current 
structure for storm water action levels (SWALs) is consistent with the approach proposed by the 
State Water Resources Control Board’s “Blue Ribbon Panel of Experts,” as expressed in the 
June 2006 Blue Ribbon Panel Report (“BRP Report”).  This approach would also meet the 
Regional Water Board’s desire to include performance measures in a municipal stormwater 
program for Orange County.   
 
To achieve these goals, we support an approach that “would set “an ‘upset’ value, which is 
clearly above the normal observed variability, which would allow bad actor catchments to 
receive additional attention” (see BRP Report at p. 8.).  The BRP Report further clarified that 
upset value as “…an Action Level because the water quality discharge from such locations are 
enough of a concern that most all could agree that some action should be taken…” (Id.)  In 
general, the August 12, 2009 Tentative Order accomplishes this goal.   
 
However, the SWAL would be even more relevant and constructive to our Program by 
considering the following: 

• Not all constituents for which action levels were developed are identified as 
pollutants of concern by the Program;  

• Considerable resources are required to address this requirement without relief from 
other monitoring efforts; and 

• No ‘safe harbor’ provision - thus municipalities may be in a never ending iterative 
process. 
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The County submits that Table 5 should be modified to reflect the Program constituents of 
concern (COCs).  As such, SWALs should only include turbidity, nitrogen forms, total 
phosphorus, copper, lead and zinc.    By focusing our limited resources on our COCs we will be 
better able to address water quality issues relevant to our discharges.  In addition, some of our 
constituents of concern may serve as surrogates for a generic class of pollutants. Thus, by 
addressing one constituent, the program will receive the benefit of addressing the entire generic 
class (e.g. by addressing copper we will likely address lead, nickel and zinc).  
 
More importantly, the Tentative Order represents a quantum leap in program costs associated 
with monitoring and follow-up investigations.  Given our limited to non-existent ability to raise 
revenues to support our program and the general state of the economy, we respectfully request 
that the constituents subject to SWAL be limited to the constituents of concern noted above.   
Furthermore, we request that the Board develop a “program cost neutral” permit, meaning that 
the new Order will reflect the costs currently encumbered. SWAL monitoring for 2 outfalls in 
each hydrologic sub-area would require an immediate investment of an additional $217,000 - 
$224,000 in monitoring equipment and a significant subsequent commitment of staff and 
analytical resources. 
 
The County requests that the SWALs only include turbidity, nitrogen forms, total phosphorus, 
copper, lead and zinc and that an opportunity to validate the utility of wet weather outfall 
monitoring using a no more than 7 outfalls be provided prior to possible system-wide application 
of this approach to benchmarking. 
 
LEGAL AUTHORITY 
 

• Effectiveness of BMPs (Section E.1.j, Page 27)  
The Tentative Order continues to include a new provision that requires the Permittees to 
demonstrate that they have the legal authority to require documentation on the 
effectiveness of BMPs.  In fact, the County is unaware of any other MS4 permit within 
the State of California with this requirement.  The County has concerns about this 
provision for the following reasons: 
 

• As it is currently written, this provision broadly applies to any aspect of the 
stormwater program where BMPs have been implemented – the result is that this 
provision sets up a process for the establishment of multiple third party 
monitoring programs and expenditure of a significant amount of funds to monitor 
the effectiveness of BMPs.  If the desire is to document the effectiveness of 
certain types of BMPs, it would be much more effective and scientifically sound 
to establish special studies by entities qualified to conduct such sampling instead 
of requiring potentially hundreds of third parties to conduct a monitoring program 
for every BMP that is implemented. 

 
• This provision is redundant with other requirements in the permit in that it ignores 

the fact that the New Development/Significant Redevelopment section of the 
DAMP (Section 7.0) establishes a process for the selection, design, and long-
term maintenance of permanent BMPs for new development and significant 
redevelopment projects and requires developers to select BMPs that have been 
demonstrated as effective for their project category.  By going through a thorough 
process, the Permittees have determined what BMPs would be effective for a 
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particular project – thus eliminating the need to establish a monitoring program 
for every BMP implemented. 

 
• This provision ignores the fact that the Permittees have already established legal 

authority for their development standards so that project proponents have to 
incorporate and implement the required BMPs.   

 
• In the Response to Comments IV, Regional Board staff state, as a part of their 

justification for this requirement, that USEPA identified that the MS4s need to 
have the authority to enter, sample, review, inspect, and require regular reports 
(in addition to some other aspects). However, while USEPA identified that they 
want the MS4s to establish basic legal authority – the legal authority did not, in 
fact, specifically extend to the monitoring of all BMPs implemented by third 
parties. In addition, this section of the guidance speaks to the municipalities legal 
authority to control the discharge of pollutants, which the County has pursuant to 
the codes and ordinances that have been adopted and the guidance documents 
that have been developed.   

 
The County requests that this provision be deleted from the Order. 

 
• Water Rights Issue (Section E.1. Page 26 and Section F.1.d.(4)(d) Page 35-36)  

The Tentative Order appears to have conflicting objectives regarding water rights. The 
conflict arises in the following permit sections (the conflicting language is underlined 
below). 

 
E.1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 
control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means. Nothing herein shall authorize a Co-Permittee or other 
discharger regulated under the terms of this order to divert, store or otherwise 
impound water if such action is reasonably anticipated to harm downstream water 
right holders in the exercise of their water rights. [emphasis added] 

 
F.1.d.(4)(d) LID BMPs sizing criteria 
(i) LID BMPs shall be sized and designed to ensure onsite retention without runoff, of the 
volume of runoff produced from a 24-hour 85thpercentile storm event, as determined 
from the County of Orange’s 85th Percentile Precipitation Map15 (“design capture 
volume”); [emphasis added] 

 
The LID BMP criterion clearly changes the natural water balance7 and may be construed 
to harm the downstream water rights holders.   The effort to determine whether 
downstream water rights users are harmed from upstream development that changes 
the water balance will be a challenge and may ultimately lead to legal action.  Given the 
uncertainty of downstream water rights, the Tentative Order should provide flexibility with 
the LID standard to allow runoff when conditions limit on-site retention.   Whether these 
conditions are technical or legal in nature it is important to have flexibility in the permit to 
accommodate either or both conditions.    

 
                                                 
7 To accommodate the natural water balance, the runoff volume from a developed site would be equal to 
the runoff from a predevelopment site.  
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Since the framework for addressing new development and significant redevelopment 
must be as flexible in order to address the variety of issues that will arise during the 
course of the permit implementation, the County strongly recommends that the 
Development Planning Component be modified as necessary for greater consistency 
with Order R8-2009-0030 (Water Quality Management Plan for Urban Runoff) which 
provides for flexibility. 

 
JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM 
 
Development Planning Component  

 
• LID BMPs (Section F.1.c.(2), Page 29) 

Provision F.1.c.2 identifies that the LID BMPs listed in the provision shall be 
implemented at all Development Projects where applicable and feasible, however no 
definition of “applicable and feasible” is identified in the provision or within the fact sheet. 
The determination of feasibility of implementing the LID BMPs identified in the provision 
should be the responsibility of the Permittees.   
 
NOTE: The previous comments on this issue made by the Permittees were not 
adequately addressed in the Regional Board’s Response to Comments document dated 
July 1, 2009, and are therefore resubmitted.  The Response to Comments document 
dated July 1, 2009 identifies that the LID requirements have been substantially modified 
and that more robust criteria is expected in the Copermittee's updated SUSMP 
document.  The updated SUSMP document is the responsibility of the co-permittees 
which will include a definition of applicable and feasible for LID BMPs so ultimately it will 
be the determination by the permittee of where LID BMPs are applicable and feasible.   
 
The County requests that the Provision be modified as follows: 
 
The following LID BMPs listed below shall be implemented at all Development Projects 
where applicable and feasible as determined by the permittees. 
 

• Infiltration and Groundwater Protection (Section F.1.c.(6), Page 29-30)  
The Regional Board Response to Comments dated July 1, 2009 identifies that the 
criteria set forth in this section are the minimum requirements for infiltration and that 
there is flexibility in the Tentative Order for the Copermittees to develop criteria for 
infiltration treatment devices.  We have a number of concerns with this provision. First is 
the apparent free pass onsite infiltration BMPs receive even in areas with high 
groundwater and/or brown fields with legacy contamination issues.  Such environmental 
conditions should be acknowledged and addressed.  Second the “minimum 
requirements” identified in the Tentative Order are not minimum but are very prescriptive 
and no current technical basis is provided for these provisions in the Fact Sheet or in the 
Response to Comments dated July 1, 2009.    
 
The document U.S. Environmental Protection Agency. 1994. Potential Groundwater 
Contamination from Intentional and Nonintentional Stormwater Infiltration. EPA 600 SR-
94 051 that is referenced as guidance for infiltration of stormwater in the Order No. R9-
2002-0001 Fact Sheet and in the Response to Comments dated July 1, 2009 is more 
than 15 years old and does not provide an adequate technical basis for the requirements 
related to infiltration of stormwater, except for provision F.1.c.(6) g..  And even for 
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provision F.1.c.(6)g, a closer review of this document will show that the study evaluated 
the impact of industrial stormwater discharges into local groundwater.  However, the site 
soil conditions had a poorly defined soil structure and included gravel. Thus stormwater 
from the industrial site was discharged in an almost direct conduit to the groundwater.  
The County would submit that the Tentative Order should require the Permittees to 
develop criteria for the use of infiltration BMPs (both on site and centralized BMPs) that 
consider land use, runoff quality, groundwater depth, site soil conditions and other 
information relevant to groundwater protection.   
 
Since the Fact Sheet, and the Regional Board Response to Comments dated July 1, 
2009 does not provide adequate technical basis for the requirements, the County 
requests that Section F.1.c.(6) should be deleted and replaced with the following 
language:  
 
The Copermittees shall, within 2 years of the adoption of this order, develop criteria for 
the use of infiltration BMPs that consider land use, runoff quality, groundwater depth and 
quality, site soil conditions and other information relevant to groundwater protection. 
   
Notwithstanding our comment and recommendation above we have specific concerns 
regarding the restrictions being specified in the draft Order.   
 

o First, the requirement in Section F.1.c.(6)(a) to implement pretreatment prior to 
infiltration is excessive. It may be appropriate to require pretreatment for sites 
with certain pollutant generating activities but to have a broad brush requirement 
for pretreatment for all land uses make little sense and is not technically 
supported.   

 
o In Section F.1.c.(6)(b) the requirement that infiltration BMPs cannot be used for 

dry weather flows containing significant pollutant loads is impractical and does 
not reflect the performance of the soil. The soil mantel is an effective treatment 
media and the blanket prohibition of the use of infiltration BMPs for dry weather 
flows eliminate an effective BMP from the permittees tool box.  

 
o Section F.1.c.(6)(g) restricts the use of infiltration treatment control BMPs in 

areas of industrial or light industrial activity and areas subject to high vehicular 
traffic.  High vehicular traffic is defined as 25,000 or greater average daily traffic 
on main roadway or 15,000 or more average daily traffic on any intersecting 
roadway.  The Regional Board Response to Comments dated July 1, 2009 
identifies that “The restriction on areas with high vehicular traffic is included on 
the recommendation of the USEPA guidance that the commenter (County of 
Orange) cited.”  The USEPA guidance that was cited is the U.S. Environmental 
Protection Agency. 1994. Potential Groundwater Contamination from Intentional 
and Nonintentional Stormwater Infiltration. EPA 600 SR-94 051, which contains 
no recommendation regarding vehicular traffic and infiltration devices and 
therefore doe not provide a specific technical basis for this restriction.   As such, 
prescriptive requirements should not be included in the Tentative Order unless 
there is a strong technical basis.  Moreover, we are not aware of any 
demonstrated relationship between traffic counts and frequency of materials 
deposited on the street, nor are such restrictions placed on the California 
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Department of Transportation, which operates facilities that routinely exceed the 
ADT level indicated. 

 
Since the Fact Sheet, and the Regional Board Response to Comments dated July 1, 
2009 does not provide adequate technical basis for the requirement, the County 
 requests that Section F.1.c.(6)(g) should be deleted from the permit. 
 

• Native/Low Water Landscaping (Section F.1.c.(7), Page 31)   
This provision identifies that landscaping with native or low water species where feasible 
shall be preferred in areas that drain to the MS4 or waters of the U.S The Regional 
Board Response to Comments dated July 1, 2009 identifies that this provision is not an 
Order requirement, and is simply a suggestion to use native species where feasible.  
However, the language in provision F.1.c  seems to counter this position as it states 
clearly that the project must include management measures that include native 
landscaping.  Furthermore the provision, as written, requires the whole project areas to 
be subject to the native plant requirement  
 
The County requests that provision F.1.c.(7) be deleted from the Tentative Order. 
 

• Alternative Standards (Section F.1.c.(8), Page 31) 
The principles provided in this section are very similar with the approach specified in the 
Santa Ana permit for the North County.  In fact we had suggested similar modifications 
to Section F.1.d.(4)(d) (page 35-36).    
 
The County requests that the language from this alternative standard section be 
incorporated into section F.1.d.(4)(d).    

 
• Standard Stormwater Mitigation Plans (SSMPs) (Section F.1.d, Page 31-32) 

Section F.1.d. requires each Permittee to implement an updated local SSMP within 
twelve months of adoption of the Order. This is a change from the language in the June 
18th Errata Sheet, where two years was provided to update the local SSMP.   The 
Regional Board Response to Comments dated July 1, 2009 identifies that “The Tentative 
Order has been revised to allow up to two years to develop the updated SSMP in 
conjunction with the hydromodification management plan.”   The Tentative Order, 
however has not been revised to allow two years to develop and updated SSMP.   This 
provision includes language that requires the inclusion of the hydromodification 
requirements in provision F.1.h in an updated local SSMP within one year of the 
adoption of the Order.  The requirements in provision F.1.h include the development of 
an HMP within two years of adoption of the Order.  The timeframe to update the local 
SSMPs in Provision F.1.d should be consistent with the time frame identified to develop 
the HMP in provision F.1.h. 
 
The County requests that provision F.1.d be modified as follows: 
 
Within 12 months of adoption of this Order, the The Copermittees must submit an 
updated model SSMP, to the Regional Board’s Executive Officer for a 30 day public 
review and comment period upon completion of the HMP as identified in section F.1.h. 
The Regional Board’s Executive Officer has the discretion to determine the necessity of 
a public hearing. Within 180 days of determination that the Model SSMP is in compliance 
with this Permit’s provisions, each Copermittee must update their own local SSMP, and 
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amended ordinances consistent with the model SSMP, and shall submit both (local 
SSMP and amended ordinances) to the Regional Board.   The Model SSMP must meet 
the requirements of section F. 1. d. of this Order and (1) reduce Priority Development 
Project discharges of storm water pollutants from MS4 to the MEP, (2) prevent Priority 
Development Project runoff discharges from the MS4 from causing or contributing to a 
violation of water quality standards, (3) manage increases in runoff discharge rates and 
durations from Priority Development Projects that are likely to cause increased erosion 
of stream beds and banks, silt pollution generation, or other impacts to beneficial uses 
and stream habitat due to increased erosive force and (4) implement the 
hydromodification requirements in section F.1.h. 
 

• Priority Development Project Categories (Section F.1.d.(2), Page 33)  
Section F.1.d.(2) defines Priority Development Project Categories.  In an introduction to 
the listed categories, this section states that, where a new development project feature, 
such as a parking lot, falls into a Priority Development Project Category, the entire 
project footprint is subject to SUSMP requirements.  As currently written this provision 
would require a new development that has a 5,000 square foot parking lot feature and 
100,000 square feet of other land uses that are not Priority Development Project 
Categories, to provide treatment for the entire project (105,000 square feet).  This 
requirement would unduly burden the landowner in this case with the cost of treating 
runoff from 105,000 square feet when only 5,000 square feet should be subject to 
SUSMP requirements and treatment controls.  The need to treat runoff from a greatly 
increased land area will require an increase in the size of treatment controls, which will 
increase the volume of water treated without a likely commensurate increase in pollutant 
removal.   
 

. 
The Fact Sheet fails to provide any information showing that development land uses that 
are not in the Priority Development Project Category contribute pollutants to the MS4 
and are a threat to water quality. The Fact Sheet (page 125) states that this provision “is 
included in the Order because existing development inspections by Orange County 
municipalities show that facilities included in the Priority Development Project Categories 
routinely pose threats to water quality.  This permit requirement will improve water 
quality and program efficiency by preventing future problems associated with partially 
treated runoff from redevelopment sites.”  This explanation does not demonstrate any 
connection between development land uses that are not in the Priority Development 
Project Category and the observed “threats to water quality.”   
 
Since the Fact Sheet does not provide any technical information showing  that land uses 
that are not Priority Development Project Categories are a significant source of 
pollutants and a threat to water quality, the County requests the introductory paragraph 
of Section F.1.d.(2) subjecting the entire project footprint to SUSMP requirements should 
be deleted from the permit.   
 

• Streets, Roads, Highways, and Freeways (Section F.1.d.(2)(g), Page 34)  
County comments regarding this provision were not addressed in the Regional Board 
Response to Comments dated July 1, 2009 and there is no mention of this provision in 
the Fact Sheet and so previous comments are resubmitted. Section F.1.d.(2)(g) includes 
as a Priority Development Project Category streets, roads, highways, and freeways 
including any paved surface of 5,000 square feet or greater that is used for 
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transportation.  Highways and freeways are not the jurisdiction of Permittees and fall 
under the jurisdiction of the California Department of Transportation, which is regulated 
by its own statewide stormwater permit.    
 
The County requests that the Provision be modified as follows: 
 

(i) Streets and roads, highways, and freeways. This category includes streets 
and roads any paved surface that is are 5,000 square feet or greater used for the 
transportation of automobiles, trucks, motorcycles, and other vehicles. 
 

• LID Site Design BMP Requirements (Section F.1.d.(4), Page 34-36) 
In this provision the Order contains a combination of planning procedures, design 
principles, and design criteria.  However, all these ideas are labeled as LID BMPs which 
makes for a confusing provision.  The provision would greatly benefit by reorganizing it 
around planning procedures, design principles, and design criteria.   Our redline mark-up 
was prepared with this reorganization in mind.   

   
Section F.1.d.(4)(a) 
This provision requires each PDP to perform an assessment of the potential for 
collection of storm water for on-site or off-site reuse opportunities. The Tentative Order is 
silent regarding how extensive the analysis should be and there is no supporting 
language in the Fact Sheet as to why this analysis should be done.  This analysis should 
only be required when the project cannot meet the LID performance standard.  The 
important effort in this section is to have the permittees require all PDP that cannot meet 
the LID standard perform an assessment of their efforts to comply with the LID 
performance standard.  This effort would ultimately complement a request for a waiver 
should that option becomes necessary.  

     
Section F.1.d.(4)(b) and Section F.1.d.(4)(d).   
Similar to the discussion above, this provision characterizes LID planning principles as 
LID BMPs.  These principles are consistent with the definition of LID and should be 
acknowledged and supported.  However, the County would like to note that Section 
F.1.d.(4)(b)(ii) is inconsistent with the LID sizing criteria in Section F.1.d.(4)(d).  In 
section F.1.d.(4)(b)(ii) the permit correctly notes that site conditions will limit the amount 
of runoff that can be infiltrated.  However, in Section F.1.d.(4)(d) no such 
acknowledgement is noted and full retention, with no runoff, is required for the water 
quality capture storm.  The permit attempts to mitigate this requirement with granting off 
ramps for sites not able to meet the retention requirement. However, the two sections 
should be consistent and section F.1.d.(4)(d) should be modified to reflect the definition 
of LID and the language found in F.1.d.(4)(b).   
 
The County requests that Section F.1.d.(4) be modified as follows:  
 

 (4)  Low Impact Development BMP Requirements 

Each Copermittee must require each Priority Development Project to 
implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect 
areas that provide important water quality benefits necessary to maintain 
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riparian and aquatic biota, and/or are particularly susceptible to erosion 
and sediment loss. 

(a) In selecting LID BMPs the Co-permittees shall develop plan 
review procedures that The following LID BMPs must be 
implemented: 

(i) Each Copermittee must Rrequire LID BMPs or make a 
finding of infeasibility for each Priority Development Project 
in accordance with the LID waiver program in Section 
F.1.d.(8);  

(ii) Each Copermittee must Iincorporate formalized 
consideration, such as thorough checklists, ordinances, 
and/or other means, of LID BMPs into the plan review 
process for Priority Development Projects; 

(iii) Ensure that tThe review of each Priority Development 
Project must include an assessment of potential collect
of storm water for 

ion 
on-site or off-site reuse opportunities; 

(iv) Ensure that tThe review of each Priority Develop
Project 

ment 
must include an assessment of techniques to 

infiltrate, filter, store, evaporate, or detain runoff close to
the source of runoff; and 

 

(v) Within 2 years after adoption of this Order, each 
Copermittee must shall review its local codes, policies, and 
ordinances and identify barriers therein to implementation 
of LID BMPs.  Following the identification of these barriers 
to LID implementation, where feasible, the Copermittee 
must take, by the end of the permit cycle, appropriate 
actions to remove such barriers.  

(vi) Within 12 months of the adoption of this order, the principal 
permittee, in collaboration with the co-permittees, shall 
develop technically-based feasibility criteria to determine 
the feasibility of implementing LID BMPs including 
infiltration, harvest and reuse, evapotranspiration, and 
biofiltration.  The criteria shall include a prioritized selection 
process for BMP implementation  

(b) The following LID BMPs design principles where technically and 
economically feasible shall be must be implemented at all Priority 
Development Projects where technically feasible as required 
below: 

(i) Post development hydrograph shall mimic pre-
development hydrographs.   
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 soils, 

(iii) Projects with landscaped or other pervious areas must

(ii) Maintain or restore natural storage reservoirs and drainage
corridors (including depressions, areas of permeable
swales, and ephemeral and intermittent streams. 

, 

to 

where feasible, drain runoff from impervious areas 
(rooftops, parking lots, sidewalks, walkways, patios, etc) 
into pervious areas prior to discharge to the MS4. The 
amount of runoff from impervious areas that is to drain 
pervious areas shall not exceed the total capacity of the 
project's pervious areas to infiltrate or treat runoff, taking 
into consideration the pervious areas' geologic and soil 
conditions, slope, and other pertinent factors. 

(iv) Projects with landscaped or other pervious areas must, 
where feasible, properly design and construct the perviou
areas to effectively receive and infiltrate or treat runoff fro
impervious areas, prior to discharge to the MS4. Soil 
compaction for these areas shall be minimized. The 
amount of the impervious areas that are to drain to 
pervious areas must be based upon the total size, soil 
conditions, slope, and other pertinent factors. 

s 
m 

(v) Projects with low traffic areas and appropriate soil 
conditions must construct walkways, trails, overflow 
parking lots, alleys, or other low-traffic areas with 
permeable surfaces, such as pervious concrete, porous 
asphalt, unit pavers, and granular materials. 

(c) To protect ground water resources any infiltration LID BMPs must 
comply with Section F.1.(c)(6). 

(d) 

(i) 

LID BMPs sizing criteria: 

LID BMPs shall be sized and designed to ensure onsite 
retention without runoff, of the volume of runoff produced 
from a 24-hour 85th percentile storm event, as determined 
from the County of Orange's 85th Percentile Precipitation 
Map15 ("design capture volume"); 

(ii) If onsite retention LID BMPs are technically infeasib
biofiltration BMPs may treat any volume that is not retained 
onsite by the LID BMPs. The LID biofiltration BMPs must 
be designed for an appropriate surface loading rate to 
prevent erosion, scour and channeling within the BMP. 
Due to the flow through design of biofiltration BMPs

le, LID 

, the 
                                                 
15  The isopluvial map is available from the County of Orange. The map can also be found as Figure A-1 Exhibit 
7.11 in the Model WQMP (September 2003), page 5 of 57 at 
http://www.ocwatersheds.com/documents/2003_DAMP_Exhibit_7_11_Model_WQMP_Attachments.pdf
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an 

(iii) wn to be technically infeasible to treat the 
remaining volume up to and including the design capture 

me

st 

total volume of the BMP, including pore spaces and 
prefilter detention volume is allowed to be no less th
0.75 times the design storm volume; 

If it is sho

volu  using LID BMPs (retention or biofiltration), the 
project may implement conventional treatment control 
BMPs in accordance with Section F.1.d.(6) below or mu
participate in the LID waiver program in Section F.1.d.(8

BMPs shall be designed and implemented with measures 

). 

(e) All LID 
to avoid the creation of nuisance or pollution associated with 

• Treatment Control B age 38)  
The Fact Sheet does not provide any technical basis for these provisions and the 

l Board 

mments 
at 

 
 

rging 
to waters of the U.S. and provision F.1.d.(6)(g) prohibits the construction of treatment 

Quality 
   

roposed restriction on regional BMPs is antithetical to a watershed approach.  The 

enefits 
ed as 

) be combined and modified to 
nable regional approaches to move forward. Our suggested language reflects this 

vectors, such as mosquitoes, rodents, and flies. 

MP Requirements (Section F.1.d.(6)(f) and (g), P

Regional Board Response to Comments dated July 1, 2009 refers to the Regiona
Response to Comments dated July 6, 2007. The Regional Board Response to 
Comments dated July 6, 2007 regarding this section does not provide any technical 
basis for these provisions.  Furthermore in the Regional Board Response to Co
dated December 12, 2007 the Regional Board states “The Regional Board agrees th
there is not a federal prohibition on placing pollution control practices within waters of the
U.S.”  Since the previous comments on this issue were not adequately addressed in the
Regional Board’s Response to Comments, the comments are being resubmitted.  
 
Section F.1.d.(6)(f) require treatment control BMPs be implemented prior to discha
in
controls within waters of the U.S. or waters of the State.  These provisions taken 
together limit the use of regional BMP and watershed-based approaches such as the 
Irvine Ranch Water District Natural Wetland System Project or Aliso Creek Water 
SUPER project.  Such projects should be encouraged and not prohibited by the Order.
 
The Tentative Order encourages a renewed focus on the ‘watershed approach’ but the 
p
USEPA in its National Management Measures Guidance to Control Nonpoint Source 
Pollution from Urban Areas, Management Measure 5: New Development Runoff 
Treatment dated November 2005 (page 5-38) states that “regional ponds are an 
important component of a runoff management program.” and that the costs and b
of regional, or off-site, practices compared to on-site practices should be consider
part of a comprehensive management program. The EPA guidance acknowledges that a 
regional approach can effectively be used for BMPs.   
 
The County requests that provisions F.1.d.(6)(f) and (g
e
concept.   

(f) Be implemented close to pollutant sources, and prior to discharging in
wat

to 
ers of the U.S. and nNot be constructed within a waters of the U.S. or waters 

of the State unless the BMP obtains coverage under a Section 404 permit.
 

Page 25 of 39 

0004041



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2009-0002 
September 28, 2009 
 

• LID BMP Waiv
On July
discuss s of 
that discussion was how to establish a pollutant credit system that is consistent with the 

greed upon in that 
d) is 

 BMPs 

er Program (Section F.1.d.(7), Page 38-40) 
 15, 2009 the Permittees met with the staff of the Regional Water Board to 
, among many issues, the LID Waiver Program.  One of the critical element

water quality program.  The fundamental principle that was a
discussion was that regardless of which BMPs (LID based or treatment control base
chosen for a site that the net impact from pollutant loadings be equal.  Thus for a site 
that implements LID BMP for full retention of the water quality capture storm or 
implements a conventional BMP that captures the same pollutant loading the two
are viewed equal in reducing pollutants.  As an example and for the sake of comparison, 
an LID BMP designed to retain the 85% storm (i.e. the water quality capture storm) 
removes 85% of the pollutant load on an annual basis is equivalent to a convent
BMP if the conventional BMP can be designed to remove 85% of the annual pollutant 
load (in this case the conventional BMP would have to design to treat a larger storm than 
the water quality capture storm).  In this situation the conventional BMP would be jud
to be equivalent to the conventional BMP and the PDP would 

ional 

ged 
not be subject to addition

mitigation measures.  It is our understanding that the current draft Order allows this typ
of pollutant credit system to be established.   
 
If this is not the case then the County requests that the Tentative Order be modified to 
support the principle.   

al 
e 

 
• reatment Control BMP Maintenance Tracking (Section F.1.f.(3), Page 42-43)  

 
.  In provision F.1.f(3)(c)(i) there appears to be conflicting 

statements The first statement of this provision seems to imply annual verification of 
ars.  

entify 

 of 

g 

l public 
agency structural treatment control BMPs, and at least 25% of priority 

 
e rainy season. All structural treatment control BMPs shall be inspected 

rking 

 

 

T
This provision identifies that each Copermittee must verify that post-construction BMPs
are operating effectively

SSMPs while the second statement implies verification of BMPs once every four ye
The provision is confusing and should be re-written or deleted.  The Fact Sheet and the 
Regional Board Response to Comments dated July 1, 2009 does not effectively id
why 90 percent of approved and inventoried final public and private SSMPs must be 
verified annually..  The finding in the Fact Sheet that “90 percent is a reasonable annual 
target” obviously does not take into account the significant amount of resources needed 
to complete these inspections.  The North Orange County MS4 Permit provides an 
adequate provision related to inspection of structural treatment controls and inclusion
similar language would provided consistency between the two permits.        
 
The County requests that Section F.1.f.(3) be deleted and replaced with the followin
language:  

Within 12 months of adoption of this order and annually thereafter, al

development project structural treatment control BMPs, shall be inspected prior
to th
within every four year period. The permittees shall ensure that the BMPs are 
operating and are maintained properly and all control measures are wo
effectively to remove pollutants in runoff from the site. All inspections shall be 
documented and kept as permittee record. The permittees may accept 
inspections conducted and certified by state licensed professional engineers in
lieu of permittee inspections.  
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• Requir
Pages 

ection F.1.h.(1)(b) discusses requirements for the HMP, and identifies the range of 
 

lopment. Areas of a development, outside of natural stream courses, 
 
g 
 

 

s 
ded as hydromodification requirements are not appropriate for channels 

at are designed to accept increased flows from upstream development as the potential 

 of the entire rainfall record (or other analytical 
method proposed by the Copermittees and deemed acceptable by the Regional 

ements for Hydromodification and Downstream Erosion (Section F.1.h, 
44-48)  

S
runoff flow rates and durations that must compensate for the loss of sediment supply
due to the deve
produce fine grain sediments in a naturally occurring state.  This material is known as
wash load because it often moves through the river system in suspension without bein
present in the river bed in significant quantities (Colby, 1957)8.  Wash load consists of
particles so small that they are essentially absent on the stream bed (Ritter, 1995)9.  
Decreased wash load does not cause erosion, because it is transported well below 
capacity (ASCE, 2008)10. Natural stream courses within a development do contribute to
bed load of a downstream receiving water as the stream course bed material is 
composed of larger particle sizes.  The provision should be changed to reflect that 
compensation for sediment loss is due to the affected natural stream courses within a 
development. 
 
The waiver for PDPs that discharge to concrete-lined or significantly hardened channel
should be inclu
th
for erosion is minimal or not present.   
 
The County requests that provision F.1.h.(1)(b) be modified as follows: 

(b) Utilize continuous simulation

Board) to identify a range of runoff flows for which priority Development Project 
post-project runoff flow rates and durations shall not exceed pre-development 
(naturally occurring) runoff flow rates and durations by more than 10 percent, 
where the increased flow rates and durations will result in increased potential for
erosion or other significant adverse impacts to beneficial uses. 

 
In addition, the 

identified range of runoff flow rates and durations must compensate for the loss 
of sediment supply due to affected natural stream courses within the 
development. The lower boundary of the range of runoff flows identified shall 
correspond with the critical channel flow that produces the critical shear stress 
that initiates channel bed movement or that erodes the toe of channel banks. The 
identified range of runoff flows may be different for specific watersheds, 
channels, or channel reaches. In the case of an artificially hardened (concrete 
lined, rip rap, etc.) channel, the lower boundary of the range of runoff flows 
identified shall correspond with the critical channel flow that produces the critical 
shear stress that initiates channel bed movement or that erodes the toe of 
channel banks of a comparable soft-bottomed channel. 

 F.1.h.(2) identifies that the HMP must include a suite of management mea
sed on PDPs to protect and 

Section sures 
to be u restore downstream beneficial uses.  As noted in our 

                                                 
8 Colby, B.R. (1957). “Relationship of unmeasured sediment discharge to mean velocity.” Transactions American 
Geophysical Union, 38(5), 708-717 
9 Ritter, D.F. (1995). “Sediment Transportation” Process Geomorphology, 6, 197 
10 ASCE. (2008). “Sediment Transport Modes: Bed-Material Load and Wash Load” Sedimentation Engineering 
2.5.1, 60   
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 implemented per 

section F.1.h.(1)(c), the HMP must include a suite of management measures to 

comments for Finding D.2.g. downstream restoration to its natural state is not always 
possible in highly urbanized areas and could lead to catastrophic impacts form flooding.   
 
The County requests that provision F.1.h.(2)  be modified as follows: 

(2) In addition to the hydrologic control measures that must be

be used on Priority Development Projects to protect and restore downstream 
beneficial uses and prevent or further prevent adverse physical changes to 
downstream channels. The measures must be based on a prioritized 
consideration of the following elements in this order: 

 F.1.h.(3) identifies where hydromodification requirem
 
Section ents are not required at the 

opermittees discretion. The waiver for PDPs that discharge to concrete-lined or 

ot 
 

e 
ater 

follows: 

C
significantly hardened channels should be included as hydromodification requirements 
are not appropriate for channels that are designed to accept increased flows from 
upstream development as the potential for erosion is minimal or not present. The 
comments for Finding D.2.g. are reemphasized for this provision as restoration is n
always feasible. Furthermore the Fact Sheet and the Regional Board Response to
Comments dated July 1, 2009 do not provide adequate technical basis for removing th
waiver.  The burden should not be on a PDP to identify if a downstream receiving w
can be restored, rather that is the responsibility of the Regional Board.   Further more it 
is very important that the exemptions to HMPs be consistent between north and south 
Orange County otherwise we have consistency and equitable issue that exposes the 
permittees to undue legal exposure.   
   
The County requests that provision F.1.h.(3) be modified as 
 
(3) Each individual Copermittee has the discretion to not require Section F.1.h. at Priority 
Development Projects where the project: Section F.1.h. does not apply to Priority 
Development Projects where the project: 

 
(a) Discharges storm water runoff into underground storm drains discharging 

irectly to bays or the ocean; or 

f into conveyance channels whose bed and 

d
 
(b) Discharges storm water runof
bank are concrete lined all the way from the point of discharge to ocean waters, 
enclosed bays, estuaries, or water storage reservoirs and lakes.   
 
(b) Discharges storm water runoff into conveyance channels that are engineered, 
concrete lined, or are significantly hardened, and are regularly maintained to 
ensure flow capacity. 
 
(c) Site infiltrates at least the runoff from a two-year storm event. The permittees 
may request for a variance from these criteria, based on studies conducted by 
the Storm Water Monitoring Coalition, Southern California Coastal Water 
Research Project, or other regional studies. Requests for consideration of any 
variances should be submitted to the Executive Officer.  
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) The volume and the time of concentration of storm water runoff for the post (d
development condition do not significantly exceed those of the predevelopment 
condition for a two year frequency storm event (a difference of 5% or less is 
considered insignificant).  This may be achieved through site design and source 
control BMPs.   

 
ection F.1.h.(4)(a) requires within 2 years of adoption of the Order the Copermittees 

 

e 

he County requests that provision F.1.h.(4)(a) be modified as follows: 

S
develop a draft HMP.  The timeframe for development of HMPs for each watershed is 
too short to ensure an optimized program.  Interim criteria assures that there will not be
unregulated development in the interim.  A minimum of three years, which was the 
length of time to develop criteria identified in the previous Tentative Order, should b
allowed for their development.    
 
T

(a) Within 2 3 years of adoption of the Order, the Copermittees shall submit to 
 

 
ome watersheds within south Orange County already have comprehensive watershed 

he County requests that the following provision be added to Section F.1.h. as follows: 

the Regional Board a draft HMP that has been reviewed by the public, including
the analysis that identifies the appropriate limiting range of flow rates per section 
F.1.h(1)(b). 

S
plans that address hydromodification impacts.  Theses watershed plans where 
appropriate can substitute for HMPs. 
 
T

 (6) HMP Substitution.  In watersheds where a comprehensive watershed plan 
has been developed and addresses hydromodification impacts consistent with 
this Order, the Copermittees may petition the Executive Officer to substitute the 
watershed plan for the HMP for that specific watershed.   

 
ection F.1.h.(5) identifies interim hydromodification criteria and identifies those PDPs 

he County requests that Section F.1.h.(5) be modified as follows: 

ithin one year of adoption of this Order, each Copermittee must ensure that all Priority 

S
where the interim hydromodification criteria does not apply.  A waiver of the interim 
hydromodification requirements should also be provided for PDPs per the proposed 
language for Section F.1.h.(3) identified above.     
 
T
 
W
Development Projects are implementing the following criteria by comparing the pre-
development (naturally occurring) and post-project flow rates and durations using a 
continuous simulation hydrologic model such as USEPA’s Hydrograph Simulation 
Program—Fortran (HSPF): 
 
(a) For flow rates from 10 percent of the 2-year storm event to the 5 year storm event, 
the post-project peak flows shall not exceed pre-development (naturally occurring) peak
flows. 
 

 

) For flow rates from the 5 year storm event to the 10 year storm event, the post-(b
project peak flows may exceed pre-development (naturally occurring) flows by up to
percent for a 1-year frequency interval. 

 10 
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The interim hydromodification criteria do not apply to Priority Development Projects that 
meet the conditions identified in Section F.1.h.(3).  where the project discharges (1) 
storm water runoff into underground storm drains discharging directly to bays or the 
ocean, or (2)storm water runoff into conveyance channels whose bed and bank are 
concrete lined all the way from the point of discharge to ocean waters, enclosed bays, 
estuaries, or water storage reservoirs and lakes.    

  
Within one year of adoption of this Order, each Copermittee must submit a signed, 

Construction Component  

• Permit Fees 
irectly addressed within the Tentative Order, the Permittees take issue 

 the Response to Comments IV, Regional Board staff indicate that “the Regional Board 

that 

ection XV of Order R8-2009-0030 (page 65 and 66) states: 

. This order authorizes the discharge of storm water runoff from construction projects 
 

. All construction activities shall be in compliance with the latest version of State’s 

. Prior to commencement of construction activities, the permittees shall notify the 
ct. 

e 

. The permittees shall develop and implement a storm water pollution prevention plan 

 

certification statement to the Regional Board verifying implementation of the interim 
hydromodification criteria. 
 

 

Although not d
with the requirement that they must pay a significant fee for the municipal stormwater 
permit, which covers their construction responsibilities and are also required to pay an 
additional fee when they submit an NOI to obtain coverage under the Statewide 
Construction General Permit.   
 
In
does not have the discretion to combine, reduce, or waive fees for waste discharge 
requirements”.  However, the County understands that there is some discretion and 
this discretion could be consistent with the process that is established within Order No. 
R8-2009-0030.  
 
S
 
1
that may result in land disturbance of one (1) acre or more (or less than one acre, if it is
part of a larger common plan of development or sale which is one acre or more) that are 
under ownership and/or direct responsibility of any of the permittees. All permittee 
construction activities shall be in accordance with DAMP Sections 7 and 8.  
 
2
General Permit for Storm Water Discharges Associated with Construction Activities 
except that an NOI need not be filed with the State Board.  
 
3
Executive Officer of the Regional Board concerning the proposed construction proje
Upon completion of the construction project, the Executive Officer shall be notified of th
completion of the project.  
 
4
(SWPPP) and a monitoring program that is specific for the construction project greater 
than one acre, prior to the commencement of any of the construction activities, except 
for routine maintenance activities. The SWPPP shall be kept at the construction site and
released to the public and/or Regional Board staff upon request.  
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5. The SWPPP (and any other plans and programs required under the General Permit) 
and the monitoring program for the construction projects shall be consistent with the 
requirements of the latest version of the State's General Construction Permit.  
 
6. The permittees shall give advance notice to the Executive Officer of the Regional 
Board concerning any planned changes in the construction activity, which may result in 
non-compliance with the latest version of the State's General Construction Permit.  
 
Based on the above language the municipalities convey the information that is 
necessary to the Santa Ana Region, but they do not have to file a formal NOI under the 
State Construction General permit of pay the permit fee since they have already paid the 
municipal stormwater program permit fee. 
 
The County requests that language similar to Order R8-2009-0030 be included within 
the permit so that the municipal stormwater permit fees cover all municipal activities 
including construction and that they not be held liable for additional fees when submitting 
NOI-based information. 

 
• BMP Implementation (Section F.2.d, Page 50) 

The Response to Comments IV misunderstood the request in the previous comment 
letter, therefore the comment is resubmitted.   
 
Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific 
stormwater management plan, however this is inconsistent with Section F.2.c.2.  
 
The County requests the following change to F.2.d.(1)(a)(ii) 
 
(ii) Development and implementation of a site-specific stormwater management plan 
runoff management plan (or equivalent construction BMP plan such as an erosion and 
sediment control plan); 

 

• BMP Implementation (Section F.2.d, Page 51-52)   

Since the County’s comments on this issue, the State Water Board has reissued the 
Statewide Construction General Permit.  Section F.2.d.(1)(c)(i) (Page 51-52) states that 
the Permittees must require implementation of advanced treatment for sediment at 
construction sites that are determined to be an exceptional threat to water quality.  

The Statewide Construction General permit adopted by the State Water Board on 
September 2, 2009, identifies Active Treatment Systems (ATS) as advanced sediment 
treatment technology.  ATS prevents or reduces the release of fine particles of sediment 
(silts and clays) by employ chemical coagulation, chemical flocculation or 
electrocoagulation to aid the reduction of turbidity caused by fine suspended sediments.   

The recently adopted Construction General Permit also lays out a risk-based approach 
to permit requirements whereby the minimum requirements of the permit (e.g., BMPs, 
monitoring, and reporting) progressively increase as the risk level increases.  Higher risk 
sites are also subject to numeric action levels and numeric effluent limitations for 
turbidity and pH.   
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The Construction General Permit identifies ATS as an available technology that may be 
employed on construction sites, but does not mandate the use of ATS.  The 
Construction General Permit acknowledges that ATS is an emerging technology in 
California, and establishes conditions (e.g. operation and monitoring requirements) for 
its use.   

Given that the Construction General Permit has established a risk approach whereby the 
highest risk construction projects will be subject to more stringent BMPs, rigorous 
monitoring, and compliance with numeric action levels and numeric effluent limitations, 
the County requests that the provisions requiring the use of ATS be deleted from this 
permit and that the selection of BMPs for construction operations, especially ATS be 
done under the aegis of the Statewide Construction General Permit. 

• Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 54) 
The County appreciates that the Regional Board staff clarified the intent of this provision 
regarding the need and use of the data being requested by the Permittees (see 
Response to Comments IV comment #128).    
 
However, the provision also states that the data be submitted from the Permittees to the 
Regional Board “prior to the commencement of the wet season” which is typically 
September and then further states “Information may be provided as part of the JRMP 
annual report” (which is November).  Thus, the timeframe for submittal of the information 
needs to be clarified.  
 
Since F.2.g.(1) already requires that the Permittees notify the Board when the Permittee 
“issues a stop work order or other high level enforcement to a construction site” and the 
Permittees must follow the notification requirements in Attachment B, the County 
requests that the JRMP annual report be the mechanism for conveying the information 
so that the information is not submitted twice. 
 
The County requests the following modifications: 
 

(2) Each Copermittee shall annually notify the Regional Board, prior to the 
commencement of the wet season, of all construction sites with alleged 
violations. Information may be provided as part of the JRMP annual report. 
Information provided shall include, but not be limited to, the following: 
(a) WDID number if enrolled under the General Construction Permit 
(b) Site Location, including address 
(c) Current violations or suspected violations 

Municipal  
 
• Flood Control Structures (Section F.3.a.(4)(c), Page 56)  

Section F.3.a.(4)(c) requires the Permittees to evaluate existing flood control devices to 
identify those that are causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and evaluate the 
feasibility of retrofitting the structure.  While some minor changes were made, the intent 
of the previously submitted comments has not been addressed.  
 
The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood 
control devices and determining if retrofitting the device is feasible.  The regulations 
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state: 
 

(4)  A description of procedures to assure that flood management projects assess 
the impacts on the water quality of receiving water bodies and that existing structural 
flood control devices have been evaluated to determine if retrofitting the device to 
provide additional pollutant removal from stormwater is feasible.   

 
The County requests that the language be modified so that it is aligned with the current 
stormwater permit, recognizes the work that has been completed to date, is consistent 
with the intent of the federal regulations, is consistent with the justification within the Fact 
Sheet, and is more consistent with Provision XIV.10. in Order No. R8-2009-0030.  The 
proposed language modification is as follows: 

 
(4). BMP Implementation for Flood Control Structures 

(c) Each Copermittee who owns or operates flood control devices/facilities 
must continue to evaluate its existing flood control devices/facilities, identify 
devices causing or contributing to a condition of pollution, identify and identify 
opportunities and the feasibility of configuring and/or reconfiguring channel 
segments/structural devices to function as pollution control devices to protect 
beneficial uses.  measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structural flood control 
device. The inventory and evaluation must be completed by and submitted to 
the Regional Board in the 2nd year JRMP Annual Report. 
 

• Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 57-58) 
There continue to be several concerns with this section of the Tentative Order as 
outlined below: 
 
First - Although (7)(a) is consistent with the current permit (Order No. R9-2002-0001), 
the Permittees submit that the provisions regarding sanitary sewer maintenance are 
more applicable to sanitary sewer agencies, not stormwater agencies.  It is 
fundamentally inappropriate to include sanitary sewer maintenance requirements in a 
stormwater permit even where the two systems may be operated by the Permittee.  
Where similar maintenance requirements are included in the wastewater treatment plant 
or collection system permit11, these provisions are an unnecessary duplication of other 
regulatory programs.   
 
In addition, it is an inappropriate and ineffective use of public money to try to “prevent 
and eliminate infiltration of seepage from sewers to MS4s”. How are the permittees 
supposed to know where the infiltration is occurring throughout the hundreds of miles of 
storm drains so that the efforts can be focused to those areas? How are the permittees 
supposed to prevent infiltration in the storm drain system without sliplining the entire 
system? Although it may seem like this is something that the permittees can simply do 
through “routine preventative maintenance” this simply isn’t the case.  Instead, the 
owner/operator of sewer system must have the primary responsibility to prevent 

                                                 
11 The State Water Resources Control Board has adopted the Statewide General Waste Discharge 
Requirements (WDRs) for Sanitary Sewer Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer 
Order) on May 2, 2006 and the Regional Water Board adopted Order No. R9-2007-0005 on February 14, 
2007 (which is more stringent and prescriptive than the Statewide General WDRs).  
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exfiltration/leaks from occurring in the first place rather than relying on the recipient of 
the leaks to manage the problem. 
 
Second - On a similar issue, the State Board stayed a provision in the existing permit 
finding that “the regulation of sanitary sewer overflows by municipal storm water entities, 
while other public entities are already charged with that responsibility in separate 
NPDES permits, may result in significant confusion and unnecessary control activities.”  
[emphasis added]  (WQ 2002-0014 at p.8).   
 
It is unclear why the Board staff are not conforming with this Stay from the previous 
permit.  In addition, this portion of the comment was not addressed within the Response 
to Comments IV. 
 
The County requests that part (a) of the provision (7) should be deleted from the 
Tentative Order. 
 
While the Permittees agree that stormwater agencies must also address aspects of 
sanitary sewer incursions into the MS4s, the provisions in (7)(b) are aspects of other 
portions of the stormwater program and should be moved to those sections of the 
Tentative Order.   
 
The County requests the following proposed changes: 
 

i. Adequate plan checking for construction and new development – incorporate in 
the  Construction and New Development programs 

ii. Incident response training for municipal employees that identify sanitary sewer 
spills – incorporate in the Illegal Discharges/Illicit Connections (ID/IC) program. 

iii. Code enforcement inspections – delete, this is covered by other programs 
iv. MS4 maintenance and inspections – incorporate in the Municipal program, 

provision D.3.a(6). 
v. Interagency coordination with sewer agencies – incorporate in the ID/IC program 
vi. Proper education of municipal staff and contractors conducting field operations 

on the MS4 or municipal sanitary sewer (if applicable) – incorporate in the 
Municipal program  

 
Commercial/Industrial  

 
• Mobile Businesses  (Section F.3.b(3)(a), Page 62) 

Although the Response to Comments IV addresses the County’s previously submitted 
comments, we respectfully disagree with Board staff that the new permit section “is not a 
significant change from the existing Order” and that our proposed recommendation of a 
pilot program focused on one or two categories of mobile business would be “a 
lessening of the requirement and considered backsliding”.  In fact, the latter statement is 
not supported by the structure and description of the new section of the permit which 
states that the Permittees must develop the following (i.e. this is a new program that is 
not currently in existence pursuant to the previous Order):  

• “a program to reduce the discharge of storm water pollutants from mobile 
businesses to the MEP” 
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• “minimum standards and BMPs” 
• “an enforcement strategy” 
• “an outreach and education strategy” 

 
In our previous comment letter we noted the difficulties associated with developing this 
program, concerns which were mirrored in the Fact Sheet.  For the reasons previously 
noted and acknowledged by the Regional Board, we request that the requirement for this 
program be changed to the development of a pilot program for the mobile business 
category.  The pilot program would allow the Permittees to work together on a regional 
basis to develop an appropriate framework for addressing mobile business and 
determine whether the program is effective prior to expending a significant amount of 
resources on multiple categories of mobile businesses.  
 
In addition, this would be consistent with the approach taken in the Santa Ana Region 
pursuant to Order No. R8-2009-0030 – Section X.8. (page 45) which states: 
 
“Within 12 months of adoption of this order, the permittees shall develop a mobile 
business pilot program. The pilot program shall address one category of mobile business 
from the following list: mobile auto washing/detailing; equipment washing/cleaning; 
carpet, drape and furniture cleaning; mobile high pressure or steam cleaning. The pilot 
program shall include at least two notifications of the individual businesses operating 
within the County regarding the minimum source control and pollution prevention 
measures that the business must implement. The pilot program shall include outreach 
materials for the business and an enforcement strategy to address mobile businesses. 
The permittees shall also develop and distribute the BMP Fact Sheets for the selected 
mobile businesses. At a minimum, the mobile business Fact Sheets should include: laws 
and regulations dealing with urban runoff and discharges to storm drains; appropriate 
BMPs and proper procedure for disposing of wastes generated.” 
 
The County requests that the Board modify this section of the permit to identify that a 
program will be developed as a pilot program focusing on one category of mobile 
businesses. 

 
• Inspection of Industrial and Commercial Sites/Sources (Section F.3.b(4)(b), Page 

63) 
The County appreciates that the Regional Board staff clarified the intent of this provision 
regarding the need and use of the data being requested by the Permittees.   However, 
the provision also states that the data be submitted from the Permittees to the Regional 
Board “prior to the commencement of the wet season” which is typically September and 
then further states “Information may be provided as part of the JRMP annual report” 
(which is November).  Thus, the timeframe for submittal of the information needs to be 
clarified.  
 
Since the Permittees already notify the Board when there are compliance issues at an 
industrial site/facility subject to the General Industrial Permit and the Permittees must 
follow the notification requirements in Attachment B, the County recommends that the 
JRMP annual report be the mechanism for conveying the information so that the 
information is not submitted twice. 
 

Page 35 of 39 

0004051



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2009-0002 
September 28, 2009 
 

The County requests the following modifications: 
 

(2) Each Copermittee shall annually notify the Regional Board, prior to the 
commencement of the wet season, of all Industrial sites and Industrial Facilities 
subject to the General Industrial Permit or other individual NPDES permit with 
alleged violations. Information may be provided as part of the JRMP annual 
report. 

  
• Retrofit Existing Development (Section F.3.d, Pages 68-70) 

This provision requires that each Permittee must implement a retrofitting program for 
existing developments (i.e. municipal, industrial, commercial, residential).  These  
requirements present a significant change and present a substantial burden to the 
municipal stormwater program by requiring a host of engineering studies, capital 
improvements, land acquisition, etc.) This requirement is also inconsistent with Order 
R8-2009-0030.   
 
Currently, new development requirements are imposed as conditions of approval for new 
projects and projects that are voluntarily undergoing redevelopment.  A thorough legal 
review is required to determine whether municipalities have the authority to compel land 
development requirements absent a voluntary land development application and if such 
authorities can be developed given other legal constraints. 
 
The Permittees do not concur with the statement of the Regional Board staff in the fact 
sheet that “Retrofitting existing development is practicable for a municipality…”  A 
systematic evaluation of the technical and legal opportunities and constraints of a 
requirement to require retrofitting, especially of private landowners, is necessary to 
determine whether or not such a requirement is practicable.  The evaluation must 
precede the permit provision to mandate MS4s require retrofitting of existing 
development.   
 
These provisions of the permit represents an entire new approach to existing 
development that places an unknown significant burden on the Permittees and ultimately 
to property owners in the south Orange County area.  It is concerning to the County that 
this provision sets up a process that goes well beyond the Federal regulations, 
especially regarding potential efforts on private property. 
 
In addition, the provision sets up a requirement that will likely require the Permittees to 
address most, if not all, of the areas within the geographic area regulated under this 
pemit, which simply is not feasible.  The Permittees are required to inventory a multitude 
of candidate areas, prioritize them and then proceed with projects in those areas where 
retrofitting is feasible.  In addition, provision d.6. further states that, “where constraints 
on retrofitting preclude effective BMP deployment…the Copermittee may propose a 
regional mitigation project”, which then means that additional projects will have to be 
undertaken – not just those that are prioritized as “highly feasible”. 
 
The County requests that this unprecedented requirement be eliminated from the permit. 
 

Watershed Urban Runoff Management Program (Section G, Page 74)  
The County appreciates the modification to the WURMP section to provide for the flexibility that 
is necessary within a watershed management program. 
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The County requests that the WURMP Workplan be expanded to include the following so that 
the watershed work plans are comprehensive and address water quality in a more holistic 
manner: 

• Municipal retrofit provision; 
• Hydromodification; 
• Water supply; and 
• Habitat 

 
Since it is not always necessary to “model” to demonstrate water quality improvements in the 
receiving waters, the County requests that provision G.2.e. be modified to allow for modeling 
and/or monitoring as necessary. 

  
TMDLs (Section I, Page 79) 
This provision is supported by Finding E.11 which identifies that adopted TMDL WLAs will be 
incorporated as numeric effluent limits for specific pollutants and watersheds.   
 
As noted previously, the Permittees are concerned that it appears that Regional Board staff plan 
to incorporate WLAs as numeric effluent limits in the MS4 permit without consideration of other 
options or as to how the TMDL may be written, which might include: 
: 

• Requiring implementation of specific BMPs in the permit; 
• Providing a recommended menu of potential BMPs in the TMDL, implementation plan, or 

the permit for sources to evaluate and select; 
• Referencing BMP performance standards in the TMDL, implementation plan, or the 

permit; 
• Recommending the selection of BMPs and developing benchmark values or 

performance measures; and  
• Requiring the review of existing BMPs and selecting additional BMPs to achieve 

progress. 
 
The USEPA draft handbook TMDLs to Stormwater Permit lists the above options and notes 
that: 

“There are no guidelines for determining which approach is most appropriate to use. 
It is likely that a variety of factors, including type of source, type of permit, and 
availability of resources, will influence which approach makes the most sense.” 

 
However, it does not appear that the Regional Board has considered the variety of factors in 
determining that numeric effluent limitations are most appropriate method of incorporating 
the WLAs for all pollutants in all watersheds into the MS4 stormwater permit.  
 
The County requests that the following language, which is from the adopted Ventura County 
MS4 Stormwater Permit (R4-09-0057 Page 95) be incorporated into this section within the 
introduction to clarify how the WLAs will be attained: 

 
The Permittees shall attain the Waste Load Allocations by implementing BMPs in 
accordance with the TMDL Technical Report, Implementation Plan, or as identified as a 
result of TMDL special studies specified in the Basin Plan Amendment.    
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The Permittees shall comply with the Waste Load Allocations, consistent with the 
assumptions and requirements of the Waste Load Allocations documented in the 
Implementation Plans, including compliance schedules, associated with the State 
adoption and approval of the TMDL at compliance monitoring points established in the 
TMDL Monitoring Program (40 CFR 122.44(d)(1)(vii)(B)). 

 
Program Effectiveness Assessment (Section J, Page 80)  
Section J. of the Tentative Order requires the Permittees to assess the effectiveness of their 
JURMP, identify necessary program modifications, and report that information to the Regional 
Water Board on annual basis.  Section J.1.a. identifies specific water quality-based objectives 
for 303(d) listed water bodies, environmentally sensitive areas (ESAs), and the major program 
components.   

 
Although the concept and intent of the provision is understood and supported by the Permittees, 
the specificity and inclusion of the required water quality-based objectives and focus on the 
303(d) listed water bodies and ESAs is misplaced and has not been developed within the 
context of the California Stormwater Quality Association (CASQA) Guidance or through the 
State’s Storm Water Quality Task Force which was established pursuant to AB 739 to develop a 
comprehensive guidance document for evaluating and measuring the effectiveness of Municipal 
Storm Water Management Program (Guidance Document).  Although the Guidance Document 
has not been finalized, it builds off of the CASQA Guidance Document concepts.  In addition, 
this section is not consistent with Order R8-2009-0030. 
 
As written, this section of the Tentative Order is not consistent with the CASQA Guidance 
Document and does not provide flexibility for the Permittees to develop objectives and an 
overall strategy for the effectiveness assessment and will result in resources being expended 
without achieving the intended goal.   
 
Since the Permittees have already developed and implemented a program effectiveness 
assessment framework and programmatic and environmental performance metrics and have 
committed to developing metric definitions and guidance to improve the efficacy of the 
assessments in the ROWD, the provision should be modified to allow the Permittees to continue 
to use the approach that they have been using for several years.   

 
The County requests that this provision be replaced with the following text: 

The annual report shall include an overall program assessment. The permittees may use 
the “Municipal Stormwater Program Effectiveness Assessment Guidance” developed by 
the California Stormwater Quality Association in May 2007 as guidance for assessing 
program activities at the various outcome levels. The assessment should include each 
program element required under this order, the expected outcome and the measures 
used to assess the outcome. The permittees may propose any other methodology for 
program assessment using measurable targeted outcomes.  

 
Reporting (Section G, Page74)  
Section G.7. requires that the Permittees submit the Aliso Creek WURMP annual report by 
March 1 of each year.  Since the Watershed Action Plan Annual Report for the Aliso Creek 
Watershed has historically been submitted in November of each year and has been based on 
the fiscal year like the other WURMP reports, it is unclear why Board staff are requiring this 
change.  As such, the Aliso Creek WURMP submittal is now inconsistent with the other 
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WURMP submittals both in the date for submittal and the time period for which the report 
covers.   The County would prefer that the Aliso Creek WURMP annual report submittal date be 
aligned with the other WURMP submittals.   

 
The County requests that the new language incorporated as a part of Section K. on page 84 
also be included in the introduction to Section G.7. so that the reporting schedules are 
consistent. 
 

The Copermittees may propose alternate reporting criteria and schedules, as part of 
their updated JRMP, for the Executive Officer’s acceptance. 
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ATTACHMENT C 
 

ORANGE COUNTY ENVIRONMENTAL MONITORING & REPORTING  
PROGRAM COMMENTS ON 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION  

TENTATIVE ORDER No. R9-2009-0002 
NPDES NO. CAS0108740 

 
INTRODUCTION 

 
Attachment C contains the principal technical comments of the County of Orange (the 
“County”) regarding the monitoring and reporting requirements in Attachment E of 
Tentative Order No. R9-2009-0002 dated March 13, 2009 (“Tentative Order”).   

GENERAL COMMENTS 

To enable staff, monitoring, and analytical resources for new monitoring program 
requirements to be acquired and integrated into current efforts, it is requested that 
implementation of new requirements should be specified in Attachment E to begin 12 
months from the date of permit adoption. 

 
SPECIFIC COMMENTS 

E.II.A.1.   Analytical Testing Requirements for Mass Loading, Urban Stream 
Bioassessment, and Ambient Coastal Receiving Water Stations (Table 1)  

The 6-hour holding time for samples of indicator bacteria limits the length of time that 
sampling teams can spend in the field and consequently does not allow sampling of 
some episodic events.  For example, a typical day of bioassessment monitoring at three 
locations requires 8 hours in the field for PHAB assessment and collection of benthic 
macroinvertebrate, water quality, and toxicity testing samples.  Also, mass emissions 
monitoring of stormwater runoff can occur on weekends and holidays when contract 
laboratory services are not available.  Additionally, monitoring bacteriological quality of 
stormwater at mass emissions site will not useful information considering access to flood 
control channels is prohibited during periods of stormwater runoff and the mass 
emissions monitoring sites are generally great distances upstream of the coastal 
receiving waters.  

The County requests that the requirement to conduct monitoring of bacteriological 
quality at bioassessment sites and during stormwater events at mass emissions sites be 
removed.  

Monitoring for oil and grease concentration will not detect lighter petroleum fractions 
such as gasoline and diesel.  Oil and grease has been detected in 13 of 900 samples in 
the Dry Weather Reconnaissance Program since 2003. 
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The County requests that the requirement to collect a grab sample for oil and grease 
during stormwater runoff monitoring be limited to Mass Emissions and Ambient Coastal 
Receiving Water sites. 

 
E.II.B.1 Wet Weather Runoff Monitoring – MS4 Outfall Monitoring [page 15 and 
May 5 updates]  

Section E.II.B.1.b requires measurement of hardness in the receiving waters during 
composite stormwater sampling of the MS4 major outfalls.  Since the hardness of the 
receiving waters can fluctuate considerably during a storm, a composite sampling of the 
receiving water would be the most appropriate method of determining the water 
hardness.  This sampling of the receiving water however would require an extra 
automatic sampler.   
 
The County requests that if the total metal concentration of the composite sample from 
the major outfall exceeds the SAL, comparison will be made to the CTR CMC adjusted 
to a hardness value calculated from the Mass Emissions Database.  The representative 
hardness value from each watershed area will be calculated as the median of the time-
weighted hardness values of all storms monitored (2000-2008 reporting years) in the 
mass emissions program within the respective watershed area.  The current mass 
emission monitoring protocol includes collection of 3-5 composite samples during a 4-
day period after the onset of a storm.  In order to more accurately characterize receiving 
water hardness during the first 24 hours (MS4 Major Outfall monitoring protocol) only the 
first two composite samples (1-hour first flush + second composite) of each storm would 
be used to calculate the time-weighted average concentration.   
 
 
E.II.C Dry Weather Non-stormwater Effluent Limits [page 20 and May 5 updates]  

Section E.II.C.b.(3) states that effluent samples must also include analysis for chloride, 
sulfate, and total dissolved solids.  Although these constituents are listed in the Basin 
Plan they were removed from the lists of NELs that were in prior iterations of the permit.   
 
The County requests the removal of these three constituents from the Non-stormwater 
monitoring suite. 
 
Section F.4.e.(2)(c) of the Program Provisions states that: “Within two business days of 
receiving analytical laboratory results that exceed action levels, the Co-Permittees must 
either initiate an investigation to identify the source of the discharge or document the 
rationale for why the discharge does not pose a threat to water quality and does not 
need further investigation.”  The two-day response is an unrealistic expectation 
considering the weekly volume of data received from the laboratories, the time required 
to enter the data into the Co-Permittee database, and the data review process. 
 
The County requests the establishment of a protocol that specifies that wiithin five 
business days of receiving analytical laboratory results that exceed action levels the Co-
Permittee responsible for the watershed from which the discharge emanated will be 
notified. Within 2 business days after notification Co-Permittee will either initiate the an 
investigation to identify the source of the discharge or document the rationale for why the 
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discharge does not pose a threat to water quality and does not need further 
investigation. 
  
E.III.A.1 Reporting Program – Planned Monitoring Program [page 30] 
 
The requirement that the Planned Monitoring Program be submitted September 1st of 
every year, beginning on September 1, 2009, does not allow adequate time for analysis 
of the monitoring data from the prior year as it is affected by management actions 
undertaken throughout the MS4, subject of the annual Performance Effectiveness 
Assessment.    
 
The County requests that consideration be given to an annual meeting after submittal of 
the Annual Report to discuss the content of the report and any changes to the 
monitoring program or suggestions for special studies.  This approach will promote a 
more collaborative relationship between the Permittees and Board staff and may help 
streamline the renewal of future permits.  
 
E.III.A.2 Reporting Program – Monitoring Annual Report [page 30] 
 
The requirement that the Receiving Waters and Urban Runoff Monitoring Annual Report 
be submitted October 1st of every year, beginning on October 1, 2010, does not provide 
adequate time for relevant analysis of the monitoring data collected in the 12-month 
period immediately prior to the proposed reporting date.  Previous annual reports were 
submitted on November 15th of each year and assessed the results of monitoring 
activities conducted in the 12-month period ending 4 ½ months prior to the reporting 
date.  
 
The County requests that the Receiving Waters and Urban Runoff Monitoring Programs 
Annual Report continue to be submitted in conjunction with the Unified Annual Report 
and Performance Effectiveness Assessments.   
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Ben Neill - RE: Orange County comment letter 

  

Ben 

Per request 

Thank you for your accommodation in this matter 

Richard Boon, Chief 

Orange County Stormwater Program 

(714)955-0670 

  

 
  

  

  

From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Tuesday, October 06, 2009 9:32 AM 
To: Skorpanich, MaryAnne 
Cc: Crompton, Chris; Boon, Richard; Chad Loflen; James Smith 
Subject: Orange County comment letter 

From:    "Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
To:    "Ben Neill" <BNeill@waterboards.ca.gov>, "Skorpanich, MaryAnne" <MaryAnne.Skorpanich@ocpw.ocgov.com>
Date:    10/6/09 9:37 AM
Subject:   RE: Orange County comment letter
CC:    "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com>, "Chad Loflen" <cloflen@waterboards.ca.gov>, "James 

Smith" <JSmith@waterboards.ca.gov>
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Hello Ms. Skorpanich, 
  
On page 13 of Attachment B of Orange County's technical comments dated September 28, 2009, it appears that a graphic or picture is 
missing from the text.  The copy that I have reads "QuickTime and a TIFF (Uncompressed) decompressor are needed to see this picture."  
If this picture is important to your comments could you please email it to me, or if it is not necessary please let me know. 
  
Thank-you, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Construction Industry Coalition on Water Quality 
 
 
September 28, 2009 
 
Jimmy Smith, Supervising Engineer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 

Public Comments Regarding Revised Tentative Order No. R9-2009-0002, NPDES 
No.  CAS01087420 Waste Discharge Requirements for Discharges or Urban Runoff 
from the Municipal Separate Storm Sewer Systems (MS4s) Draining the 
Watersheds of the County of Orange, the Incorporated Cities of Orange County, 
and the Orange County Flood Control District Within the San Diego Region 

 
Dear Mr. Smith: 

On behalf of the more than 3,000 member companies of the Construction Industry 
Coalition on Water Quality (CICWQ), we would like to thank the San Diego Regional Water 
Quality Control Board (Regional Board) for the opportunity to offer this public comment on the 
revised tentative order (Tentative Order or Permit) No. R9-2009-0002.  This letter provides brief 
additional constructive suggestions that we have for the Tentative Order and is in support of 
those comments we made to the Regional Board previously. 

We have two primary concerns with the Tentative Order relating to the use of 
biofiltration BMPs and exemptions for installation of hydromodification control measures.   

Use of biofiltration BMPs-- Section F.1.d (4)(d)(ii)  

We appreciate the Board’s recognition that properly engineered LID filtration BMPs are 
available to a project developer to meet the LID performance standard.  The Tentative Order 
language states that “due to the flow through design of biofiltration BMPs, the total volume of 
the BMP, including pore spaces and prefilter detention volume is allowed to be no less than 0.75 
times the design storm volume.”   

At a minimum, we ask that this section be revised to require that the biofiltration BMPs 
be designed to retain no less than 75% of the portion of the design storm that is not retained on 
site.  We believe the intent of the Board is to allow biofiltration (or better stated, filtration LID 
BMPs) BMPs to be used to handle all or a portion of the design storm volume when it is shown 
through infeasibility that onsite retention BMPs alone cannot handle the total design storm 
volume.  Sizing each and every biofiltration BMP to handle up to 0.75 of the total design storm 
volume is unnecessary and expensive.   
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Jimmy Smith 
June 19, 2009 
Page 2 of 2 
 
 

 

Construction Industry Coalition on Water Quality (CICWQ) 
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791.  Phone: (626) 858-4611 Fax: (626) 858-4610 
www.cicwq.com 
 

 

Hydromodification Control Exemptions--Section F.1.h (3)(a)(b)  

 
 The hydromodification control waivers contained in this subsection should expressly 
include waivers for projects that do not increase the potential for hydromodification impacts 
over the existing site conditions, or that discharge to a receiving water that is not susceptible to 
hydromodification impacts.  Suggested edits are as follows: 

 
Waivers may also be implemented for the following projects that do not increase the 
potential for hydromodification impacts over the existing site conditions: 
 
(A) Projects within a natural watershed where a geomorphically-based watershed study 

has been prepared that establishes that the potential for hydromodification impacts is 
not present. 
 

(B) Significant redevelopment projects that do not do not increase impervious area or 
decrease the infiltration capacity of pervious areas compared to the pre-project 
conditions.   
 

(C) Projects that discharge directly or via a storm drain to a substantially hardened 
channel, sump, a lake, area under tidal influence, or other receiving water that is not 
susceptible to hydromodification impacts. 

 
 

If you have any questions or want to discuss the content of our comment letter, please 
feel free to contact me at (909) 396-9993, ext. 252, (909) 525-0623, cell phone, or 
mgrey@biasc.org

Respectfully, 

.  

 
 
      
Mark Grey, Ph.D. 
Technical Director 
Construction Industry Coalition on Water Quality 
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3151 Airway Avenue, Suite F-110
Costa Mesa, CA 92626 
Phone 714-850-1965   
Fax 714-850-1592 
Website www.Coastkeeper.org 

 
 
 
 
September 28, 2009 
 
Via Electronic Mail:  @waterboards.ca.gov  
 
Chairman Wright and Members of the Board  
California Regional Water Quality Control Board, San Diego Region   
Attn: Mr. John H. Robertus, Executive Officer 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4353 
 
RE:  Comments on Tentative Order No. R9-2009-0002 (formerly R9-2008-0001 & R9-2007-0002) 
 
Dear Chairman Wright and Members of the Board,  
 
Orange County Coastkeeper (“Coastkeeper”) is an environmental organization with the mission to 
preserve, protect and restore the watersheds and coastal environment of Orange County.  On behalf of the 
members of Coastkeeper, I would like to thank you for requesting our input on the issuance of south 
Orange County’s Municipal Separate Storm Sewer System (“MS4”) permit.  
 
Coastkeeper commends the San Diego Regional Water Quality Control Board’s (“Regional Board”) 
commitment to increasing the water quality of south Orange County and sincerely hope to continue our 
partnership in making Orange County’s coastal environment sustainable.  We appreciate the amount of 
hard work and dedication the creation of a tentative order demands and hope our comments and 
recommendations are considered in the light they are delivered.  We seek to make a good draft MS4 
permit better by seeking clarification, encouraging the development of ideas, and ensuring uniform 
application of the Permit’s mandates and requirements.  In cooperation with the Regional Board, 
Coastkeeper believes this Permit could become a model for future MS4 permits and encourages all 
participants to embrace this opportunity.   
 
Our comments focus on the development and implementation of effective Low-Impact Development 
(“LID”) utilizing progressive standards and reviews in order to ensure the integrity of the latest MS4 
permit.  Coastkeeper has consistently supported the inclusion and implementation of LID principles 
throughout the development of MS4 permits in Orange County and the Inland Empire.  LID provides an 
environmentally preferred avenue for the reduction of harmful pollutants from the waterways of southern 
California as well as providing for groundwater recharge and a reduction in our region’s reliance on 
imported water.  In as much as we support the incorporation of LID principles into the south Orange 
County MS4 permit, we are also dedicated towards the adoption of a permit which accurately reflects the 
various LID best management practices (“BMPs”) in a way which maximizes their utility.    
 
Chief among our concerns is this permit’s pervasive reliance on “biofiltration” without including a 
working definition of the term or providing verifiable standards of which biofiltration BMPs must satisfy.  
Rather than provide clarity the permit instead reinforces ambiguity by providing a potentially unworkably 
vague term which does not guarantee onsite retention of pollutants.  If biofiltration is adopted, then there 
should be additional guidance on the Regional Board’s definition of biofiltration. Additionally, the 
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Regional Board should ensure proper oversight of any proposed biofiltration device to guarantee that it is 
properly sized and designed.    
 
Coastkeeper agrees with the Regional Board that structural, proprietary, and/or engineered biofiltration 
devices should be permitted where appropriate.  However, the Regional Board should hold those 
biofiltration devices to equivalent water quality standards and require proper monitoring to prove their 
initial and continued effectiveness as pollution control devices.  For example, a four to five year post-
construction monitoring regimen with at least annual reporting which includes data on wet and dry 
seasons would be an appropriate mechanism for analyzing biofiltration effectiveness for major 
developments.   
 
Finally, Coastkeeper encourages the Regional Board to view the utilization of biofiltration as a “trigger” 
for LID offsite programs.  As stated earlier, the use of biofiltration does not guarantee that pollutants are 
retained onsite and therefore the adoption of additional programs to address pollution should be included 
in a comprehensive approach to combat the discharge of harmful pollutants into the waters of Orange 
County.  Possible offsite programs are discussed in the permit concerning the LID waiver program and 
include “green streets projects, existing development retrofit projects, retrofit incentive programs, 
regional BMPs and stream restoration.”    
 
In conclusion, Coastkeeper appreciates the effort the Regional Board and its staff have put towards 
developing an effective MS4 permit for south Orange County which effectively and efficiently addresses 
the environmental concerns of the watershed in a transparent and comprehensive approach.  We look 
forward to a constructive relationship with the Regional Board and hope our comments will assist in the 
development of a thoughtful and progressive permit.  
 
Sincerely, 

 
Garry Brown 
Executive Director 
Orange County Coastkeeper 
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 September 28, 2009 

 

Chairman Wright and Members of the Board 

California Regional Water Quality Control Board, San Diego Region 

9174 Sky Park Court, Suite 100 

San Diego, CA 92123 

 

 

Re: San Diego Coastkeeper Comments on Revised Tentative Order No. R9-2009-0002 

 

Dear Chairman Wright and Members of the Board: 

 

San Diego Coastkeeper (“Coastkeeper”) is a nonprofit environmental organization dedicated to 

protecting and restoring the region’s bays, coastal waters and watersheds.  We have reviewed the latest 

draft of Revised Tentative Order No. R9-2009-0002 for the South Orange County MS4, and appreciate the 

opportunity to submit the following comments on the Revised Tentative Order.  Additionally, we 

support and incorporate by reference the comments of Natural Resources Defense Council (“NRDC”). 

 

Our interest is in ensuring MS4 permits throughout Southern California are consistent and effective in 

preventing pollution from stormwater runoff.  To that end, we support the move by Regional Boards 

toward an increased use of enforceable Low Impact Development (LID) techniques.  The Los Angeles 

Regional Water Quality Control Board recently revised the Ventura County MS4 permit to include more 

use of LID.  Additionally, the EPA has asked California Regional Boards to prioritize the implementation 

of LID – threatening to object to a permit if it does not include “additional, prescriptive requirements” for 

LID.1  Regarding the North Orange County MS4 permit, the EPA stated, “the permit must include clear, 

measurable, enforceable provisions for implementation of LID…”2  We must ensure that the South 

Orange County MS4 permit meets these important goals. 

 

I. Biofiltration Should Not Count Toward the LID Requirements, but Should be Included as Part of 

the Waiver Program. 

 

Section F.1.d.(4)(d)(ii) allows LID biofiltration BMPs to treat any volume that is not retained onsite by the 

LID BMPs, if onsite retention LID BMPs are technically infeasible. Section F.1.d.(4)(d)(iii) permits 

conventional treatment controls if it is shown to be technically infeasible to treat the remaining volume 

up to and including the design capture volume using LID BMPs (retention or biofiltration), and 

importantly, if the project participates in the LID waiver program in Section F.1.d.(8). 

 

A critical failure of this section is that the use of biofiltration does not implicate the Waiver Program – a 

project using biofiltration would still be in compliance with the LID requirements.  Although biofiltration 

is a legitimate and often effective technique to clean stormwater, it is simply not as effective as onsite 

recapture.  Capture onsite ensures that absolutely zero pollution leaves the site via stormwater.  By 

definition, any other technique, including biofiltration, is less effective since pollution could be released. 
 

                                            
1 Letter from Douglas E. Eberhardt, EPA, to Dale Bowyer, San Francisco Bay Regional Water Quality 

Control Board (April 3, 2009), at 1. 
2 Letter from Douglas E. Eberhardt, EPA, to Michael Adackapara, Santa Ana Regional Water Quality 

Control Board (February 13, 2009), at 1. 
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Additionally, biofiltration remains poorly defined in the permit.  As such, it is a subjective term and 

could be abused.  Simply allowing stormwater to pass over a lawn could meet the standard, a practice 

that would not meet the intent or goals of preventing downstream pollution. 

 

Even if implemented properly, biofiltration will not be completely effective.  It is unacceptable to imply 

an equal substitution of biofiltration for onsite retention when the two processes do not produce equal 

results. 

 

If onsite retention is truly infeasible, and biofiltration is appropriate, the project should be governed by 

the Waiver Program, which would require the project to implement a mitigation project and payment 

into an in-lieu funding program. See Section F.1.d.(7).  As part of the Waiver Program, a project would be 

allowed to implement either biofiltration or treatment control BMPs with off-site mitigation. This still 

encourages developers to use a biofiltration system after retention as biofiltration is often much less 

expensive than conventional controls, but prevents the loophole of equating onsite retention and 

biofiltration. 
 

II. An Infeasibility Analysis Requirement Must be Added to the Large-Scale Development Projects 

Prepared Using Watershed Based Planning Principles. 

 

The Tentative Order currently allows large-scale watershed based projects to go straight to biofiltration 

without first proving technical infeasibility.  See Revised Tentative Order No. R9-2009-0002 at F.1.c(.8).  

Section F.1.c.(8) states “Any volume that is not retained by the LID BMPs, up to the design capture 

volume, must be treated using LID biofiltration.”  If “any volume” not retained by the LID BMPs can 

immediately be treated using biofiltration, without any proof of technical infeasibility, then a developer 

could avoid any retention efforts and simply use biofiltration.   

 

By contrast, Priority Developments “require LID BMPs or make a finding of infeasibility for each Priority 

Development Project in accordance with the LID waiver program in Section F.1.d.(8).”   

 

There is no justification for treating large-scale watershed based projects differently. Both Priority 

Developments and large-scale watershed based projects have the potential to cause a great deal of 

damage if the lack of treatment techniques allows run-off.  Section F.1.d.(2)(e) includes Environmentally 

Sensitive Areas (“ESA”) under the definition of a Priority Development Project.  Because of their 

proximity to ESAs, any discharge from these Priority Developments would be especially damaging to the 

environment. These projects are similar to the large-scale watershed based projects, which are defined as 

a development project greater than 100 acres in total project size or smaller than 100 acres in size yet part 

of a larger common plan of development over 100 acres, that has been prepared using watershed and/or 

sub-watershed based water quality, hydrologic, and fluvial geomorphic planning principles that 

implement regional LID BMPs.  Because of their size, any discharge from these projects has the same high 

potential as Priority Developments to cause damage.    

 

Because large-scale watershed based projects are similar to Priority Developments in that there is an 

increased risk of damage from run-off, Section F.1.c.(8) should be changed to include a finding of 

infeasibility before biofiltration is permitted, identical to the language governing Priority Developments 

in Section F.1.d.(4)(a)(i).  
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2825 Dewey Road, Suite 200   San Diego, CA 92106   Phone: 619-758-7743   Fax: 619-224-4638   

www.sdcoastkeeper.org 

 

In conclusion, the Tentative Order needs further revision to produce the significant reductions in 

stormwater pollution that are feasible and necessary to meet water quality standards.  We urge the 

Regional Board to include the modifications discussed above. 

 

Sincerely, 

 
Gabriel Solmer 

Legal Director 

San Diego Coastkeeper 
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FrankUry 
Mayor 
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September 28, 2009 

John Robertus 
Executive Officer 

Public Works Department 

California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

John Paul "J.P." Ledesma 
Council Member 

Cathy Schlicht 
CouncilMember 

By E-mail and U.S. Mail 

Subject: Comment Letter on Tentative Order No. R9-2009-0002 - NPDES No. CASOI08740 

Dear Mr. Robertus: 

The City of Mission Viejo is in receipt of the August 12, 2009 Waste Discharge Requirements 
for Discharges of Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining 
the Watershed of the County of Orange, the Incorporated Cities of Orange County, and the 
Orange County Flood Control District within the San Diego Region, Tentative Order No. R9-
2009-0002, NPDES No. CAS0108740. 

The City of Mission Viejo fully supports the County of Orange's comments on this latest 
iteration of the Tentative Order. 

We continue to list our objections to several key areas of the Tentative Order that we feel are 
inherently problematic, overly costly without evidence of future improvements to storm water 
quality, and will erode public credibility of the City's Storm Water Program and County's Storm 
Water Program. 

GENERAL COMMENTS 

I. Inconsistency with the North Orange County Draft MS4 Permit Especially with 
Regard to the Land Development Requirements 

The City of Mission Viejo continues to express its concerns with the lack of permitting 
consistency with the North Orange County MS4 Permit (Order R8-2009-0030). We believe the 
lack of permitting consistency will lead to confusion by private developers, businesses, and 
residents over storm water regulatory requirements. Specifically, the land development 
standards for water quality protection should be uniform on a countywide basis to lend 
credibility to our efforts to manage urban runoff and to sustain the obvious cost effectiveness of a 
single and coordinated County-wide NPDES Program in Orange County. Therefore, we support 
the County's comments and suggested language improvements on the Tentative Order to ensure 

200 Civic Center • Mission Viejo, California 92691 
http://www.cityofmissionviejo.org 

949/470-3056 
FAX 949/581-5394 

o 
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that it is uniform with the North Orange County MS4 Permit. 

II. Inclusion of Effluent Limits 

The City of Mission Viejo continues to object to the inclusion of Numeric Effluent Limits 
(NELs) in the Tentative Order, but appreciates the Board staffs attempt to make the previously 
proposed Municipal Action Levels (MALs) more palpable by offering the use of Storm Water 
Action Levels (SWALs). Our main argument to the imposition of NELs are: 

• The insertion of NELs is inconsistent with the State Water Board's Blue Ribbon panel 
report on the feasibility of numeric effluent limits. 

• The finding by the Regional Board staff that non-stormwater discharges are not subject to 
the maximum extent practicable standard and therefore subject to water quality based 
effluent limits is not supported by law. Clean Water Act section 402(P) (3) (B) (ii) 
clearly states that discharges from municipal storm sewers shall include a requirement to 
effectively prohibit non-stormwater discharges into the storm sewer. We argue that the 
section does not require a full prohibition but rather an effective prohibition. The City 
agrees with the County in that the technology based standard for non-stormwater 
discharges is "effectively prohibit" just as "maximum extent practicable" is the 
technology based standard for stormwater discharges. 

• The use of numeric limits for non-stormwater discharges is premature and bypasses the 
Bacteria I TMDL for San Diego Region Beaches and Creeks process. It is likely that 
some of our non-stormwater discharges will exceed the NEL but have no effect on the 
receiving water quality or beneficial uses. But under the proposed Order, the City may 
be obligated to expend considerable resources without a reciprocal water quality benefit. 
This is poor public policy and use of public funds. 

III. Erosion of the Credibility of the Storm Water Program 

The prescribed prohibition on irrigation runoff also needs to be very carefully considered. The 
City believes this outright prohibition would erode general public support for the City's and 
County's Storm Water Program. We believe implementation of the prohibition would risk 
eroding general public support for a Program that is successfully fostering a stewardship ethic in 
residential environments. For example, cities may be faced with issuing citations to a 
homeowner for irrigation runoff; whereas, the neighbor next door is free to wash his car in his 
driveway under the current Tentative Order exemption for residential car washing. There is also 
concern that the provision would force the expenditure of scarce resources on an issue that is 
already being addressed by water districts dealing with water conservation imperatives. We ask 
that Section B, Non-Storm Water Discharges, be modified to include landscape irrigation, 
irrigation water, and lawn watering in Section B.2. 

IV. Requirement to Respond to Sanitary Sewer Overflows 

Page 73, Part FA.f., of the Tentative Order states: 
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"Each Copermittee must implement management measures and procedures to prevent, 
respond to, contain and clean up all sewage and other spills that may discharge into its 
MS4 from any source (including private laterals and failing septic systems.) 
Copermittees must coordinate with spill response teams must prevent entry of spills into 
the MS4 and contamination of surface water, ground water and soil. Each Copermittee 
must coordinate spill prevention, containment and response activities throughout all 
appropriate departments, programs and agencies so that maximum water quality 
protection is available at all times." 

We continue to object to the inclusion of this provlSlon. The reVlSlon of "implement 
management measures and procedures" being introduced by the Tentative Order to preface the 
required actions the cities must undertake still leaves the cities responsible for responding to 
sewage spills. We suggested other language in our May 15, 2009 comment letter that is more 
appropriate. 

As we have previously stated, the City does not own or operate its own sewage system. All of 
the sewer systems in Mission Viejo are owned, operated, and maintained by water districts. 
These agencies have their own separate NPDES Permit. The City does not have the equipment 
or expertise to manage a sewage spill of any size, and its staff is not adequately trained to 
respond to potential spills. All of the water districts in Mission Viejo already respond to sewer 
spills (including sewer spills from private laterals). Furthermore, this provision is duplicative in 
the sense that the Regional Board is seeking to make the Permittees responsible for a task already 
delegated to the water districts. By making the City responsible for sewer spills, there is a high 
risk of creating confusion in determining who will respond to a spill (water district or City), who 
is responsible for the associated cost and reporting, etc. 

The "implement management measures and procedures" phase does not negate the previous 
State Water Resources Control Board Order issuing a stay on this same issue in the prior 
generation of the NPDES Permit. I After extensive hearings and briefing on the matter, the State 
Board issued Order WQO 2002-0014 on August 15,2002, granting a stay as to this provision. In 
that Order, the State Board held: 

"The record shows that three separate water districts operate these sewers within Mission 
Viejo, and are regulated by a sanitary sewer NPDES permit issued by the Regional 
Board. Mission Viejo alleged that the duplication of effort that would ensue by having 
Mission Viejo also be responsible for preventing and responding to sanitary sewage spills 
could lead to delayed responses as agencies try to determine jurisdiction and primary 
responsibility. Orange County's cost table for the upcoming year estimated total 
copermittee costs of $56,512 to implement this requirement. While these costs, by 
themselves do not constitute substantial harm, we find that the duplicative nature of the 
costs, combined with potential response delay and confusion, do." 
(State Board Order WQO 2002-0014, p. 6.) 

I The requirement for Permittees to regulate sanitary sewer discharges was initially adopted as provision F.5.f. in the 
prior NPDES Permit. 
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In deciding to grant a stay as to this provision, the State Board concluded: 

"The regulation of sanitary sewer overflows by municipal storm water entities, while 
other public entities are already charged with that responsibility in separate NPDES 
permits, may result in significant confusion and unnecessary control activities. For 
example, the Permit appears to assign primary spill prevention and response coordination 
authority to the copermittees. While the federal regulations clearly assign some spill 
prevention and response duties to the copermittees, we find that the extent of these duties 
is a substantial question of law and fact." 
[State Board Order WQO 2002-0014, p. 8. (emphasis added.)] 

Given the previous findings of the State Board on this same issue, and given that none of the 
factual reasons supporting this decision have changed, the Regional Board should remove this 
provision so as to reduce duplicity of effort and the implementation of unnecessary control 
activities. 

We once again, as an alternative, offer that the Regional Board consider adopting language 
similar to that contained in State Board Order No. 2006-0003 titled: "Statewide General Waste 
Discharge Requirements for Sanitary Sewer Systems" ("Order"). This Order applies solely to 
municipalities and other public entities that own or operate sanitary sewer systems greater than 
one mile in length that collect and/or convey untreated or partially treated wastewater. Adopting 
this caveat would not only serve to accomplish the primary goals behind the provision, but would 
also ensure Statewide consistency among Water Board regulations. 

*** 

In conclusion, the City appreciates the effort that Regional Board staff has devoted to the 
development of the fourth term permit for the Orange County Stormwater Program; however, we 
believe it is imperative that our concerns are addressed. 

Thank you for your attention to our comments. Please contact Joe Ames at (949) 470-8419 or 
me at (949) 470-3079 with any questions on this letter. 

Sincerely, 

qQAi J---
Rich Schlesinger, P.E. 
City Engineer 

cc: Dennis Wilberg, City Manager 
William P. Curley, III, City Attorney 
Mark Chagnon, Director of Public Works 
Joe Ames, Associate Civil Engineer 
Deborah Carson, Program Engineer 
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CITY OF LAKE FOREST 

September 28, 2009 

Mr. John H. Robertus 
Executive Officer 

Mayor 
Mark Tettemer 

Via US Mail and E-mail Mayor Pro Tern 
Peter Herzog 

Council Members 
Richard Dixon 

California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 

Kathryn MCCullough 
Marcia Rudolph 

City Manager 
Robert C. Dunek San Diego, CA 92123 

Subject: Comments on the Sixth Draft of Tentative Order No. R9-2009-0002, NPDES No. 
CASOI08740, Waste Discharge Requirements for Discharges for Runofffrom the 
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of the 
County of Orange, the Incorporated Cities of Orange County, and the Orange County 
Flood Control District within the San Diego Region, dated August 12, 2009 

Dear Mr. Robertus: 

The City of Lake Forest ("City") submits this letter to the California Regional Water Quality 
Control Board, San Diego Region ("SDRWQCB") to convey the City's formal written 
comments on the sixth draft of Tentative Order No. R9-2009-0002INPDES Permit No. 
CASOI08740 ("Draft Permit,,).l The City is aware that the County of Orange ("County") is 
submitting a similar comment letter regarding the Draft Permit. The City would like to express 
its full support for the County's comments and intends the comments contained in the County's 
letter to supplement those submitted by the City. Where there are differences in position on 
individual issues the City intends the comments in this letter to be controlling. Nonetheless, 
please consider the County's comments to be incorporated in the City's letter by this reference. 
The City's comments follow. 

COMMENTS 

On July 1,2009 the SDRWQCB held a workshop on the Draft Permit to discuss issues of 
concern. During the workshop, two of the major issues addressed by the SDRWQCB Board 
were the issues of consistency and cost neutrality. The most recent iteration of the Draft Permit 
has not resolved either issue. The considerable and profound disparities between the Draft 
Permit and the North Orange County Municipal Stormwater Permit ("North Orange County 
Permit") represents a real and immediate cause for concern to the City, as does the significant 

I The Draft Permit was issued on August 12, 2009, along with a request that comments should focus on changes 
made since the last draft. However a "redline" version of the Draft Permit was not made available from the 
SDRWQCB even after one was requested by the Copermittees. In order to ensure that all of its comments are 
included in the record of proceedings, the City's comments address the entire Draft Permit. 

www.cl.lake-forest.ca.us 

@Printedoll Recycled Paper. 
Lat<e Fopesl, t:2ememhep II,e Pasl -

25550 Commercentre Dr., Suite 100 
Lake Forest. CA 92630 

CI,allenge Ihe Fulure (949) 461-3400 
City Hall Fax, (949) 461-3511 

Building/Planning/Public Works Fax, (949) 461-3512 
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increase in costs required for compliance with the Draft Permit's many new requirements. 

CONSISTENCY 

As stated in previous correspondence2
, the City is subject to the jurisdiction of both the San 

Diego and Santa Ana Regional Water Quality Control Boards. Significant differences in the 
large municipal stormwater permits issued by either jurisdiction causes the City to incur 
unnecessary administrative costs. Moreover, disparities between the Santa Ana and San Diego 
permits are likely to cause confusion among the public, and discourage public acceptance and 
participation in clean water efforts. During the July 1,2009, workshop, the SDRWQCB 
expressed concern about this cost burden, and stated a desire to have the Draft Permit be 
consistent where possible. Nonetheless, the Draft Permit remains basically unchanged from the 
draft considered at the July 1 workshop. 

Consistency among stormwater permits implicates the larger issue of compliance with the MEP 
standard. It is not feasible for stormwater permits with significantly different requirements to be 
mandated by the saine, federal standard. Such permits may be consistent with a baseline MEP 

. sfanaara~however-inajor deviationsfiomoIleaIlotheidemoilstiiile-thiif theb-aseliiie has been 
exceeded. While the SDRWQCB may have the authority to exceed the MEP standard under the 
appropriate circumstances, as described more fully below, this requires compliance with 
applicable state laws, including but not limited to the California Constitution's prohibition on 
unfunded state mandates. 

This concern was also raised by the SDRWQCB members during the July 1,2009 workshop on 
the Draft Permit. At that time, the SDRWQCB directed Regional Board staff to prepare a chart 
comparing the Draft Permit to the North Orange County permit, and explaining why it is 
different. As of September 28,2009, the deadline for submitting written comments on the Draft 
Permit, that document has not been made public. Moreover, the Draft Permit is not any more 
consistent with other the other Southern California stormwater permits than it was at the July 1, 
2009 Workshop. The following table provides a comparison of key permit requirements, and 
whether they are included in other regional permits (North Orange County, Ventura County, and 
San Diego County Permits). 

2 Copies of the City's previous correspondence regarding the prior iterations of the Draft Permit are attached as 
Exhibit A. 
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DRAFT SOUTH 
ORANGE 
COUNTY PERMIT 

NUMERIC EFFLUENT Yes 
LIMITS 

MANDATORY Yes 
MINIMUM PENALTIES 

ACTION LEVELS Yes 

IRRIGATION Yes 
OVERFLOW 

..... PROHIBITION --------

EXISTING Yes 
DEVELOPMENT 
RETROFIT 
REQUIREMENTS 

NORTH ORANGE VENTURA SAN DIEGO 
COUNTY PERMIT COUNTY PERMIT COUNTY PERMIT 

No No No 

No No No 

No Yes No 

No No No 

I 

No No No 

The Draft Permit and the Fact Sheet do not address why these requirements are different. The 
distinctions are especially meaningful for the North Orange permit and San Diego County 
permit. These permits govern areas geographically similar to South Orange County, yet do not 
impose many of the stringent requirements included in the Draft Permit. The City therefore 
requests that the SDRWQCB revise the Draft Permit to make it consistent with the North Orange 
and San Diego County permits on these issues. 

COST NEUTRALITY AND COMPLIANCE WITH STATE LAW 

The Draft Permit will increase costs for the City. Attached as Exhibit B is a chart that was filed 
with the County of San Diego's Test Claim challenging the San Diego County Permit as an 
unfunded state mandate. That chart lists how much each permittee is expected to spend on 
permit-related programs alleged to be unfunded state mandates. Similar programs have the 
potential to cost the City millions of dollars. For instance, in San Diego County, development of 
a Hydromodification Management Plan cost the Permittees $1.5 million over two years. County
wide, costs associated with each of the challenged programs were estimated at over $66 million 
in new unfunded program costs. Similar costs are likely in South Orange County, and in fact 
could be higher as a result of the large number of new programs in the Draft Permit that were not 
included in the San Diego County permit. 
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The SDRWQCB may have the discretion to impose some ofthe programs in the Draft Permit. 
However, imposing requirements more stringent than that required by the Clean Water Act and 
its implementing regulations triggers applicable state law requirements. (See City of Burbank v. 
State Water Resources Control Bd. (2005) 35 Cal.4th 613.) For waste discharge requirements 
that exceed the requirements of federal law, California law requires consideration of the 
following: 

(a) Past, present, and probable future beneficial uses of water. 

(b) Environmental characteristics of the hydrographic unit under consideration, 
including the quality of water available thereto. 

(c) Water quality conditions that could reasonably be achieved through the 
coordinated control of all factors which affect water quality in the area. 

(d) Economic considerations . 

. --(e)-- . The need for developing housing in the region. 

(f) The need to develop and use recycled water. 

(Cal. Water Code § 13241.) 

Of the above listed factors, the economic considerations can be the most difficult to navigate. In 
City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, the California 
Supreme Court held that where an NPDES Permit exceeds the requirements offederallaw, the 
Regional Boards are required to consider the "economic" impacts on dischargers. The Supreme 
Court defined the economic impact as the "discharger's cost of compliance." (Id. at 618, 625.) 
To date, the SDRWQCB has maintained that the entire Draft Permit is federally mandated, and 
thus consideration of the factors listed in Water Code section 13241, including the economic 
impacts to the Permittees, is not required. 

As a result, the SDR WQCB has failed to fully consider the economic costs associated with the 
Draft Permit. The Fact Sheet includes a cursory discussion of costs associated with Large MS4 
permits in general, but it does not analyze the cost of compliance for dischargers under the Draft 
Permit. As stated above, compliance with the Draft Permit's new requirements will run into the 
millions of dollars. Before the SDRWQCB imposes this obligation on the City, it needs to 
consider the direct economic costs placed on the City and the other permitees. The purpose of 
Water Code section 13241 is to ensure that the public has an opportunity to have an honest, open 
discussion about the ramifications, costs, and benefits of those permit requirements that exceed 
federal law. Sidestepping these considerations not only violates Section 13241, but more 
importantly denies the public this opportunity. 

Lastly, pursuant to Article XIII B, Section 6 of the California Constitution, any NPDES 
requirements that are not explicitly required by federal law must be funded by the state. (County 
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of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 915-916.) 
Where, as here, a federal program provides discretion to the State agency to impose a local 
program on a municipality, such as a TMDL, the municipality is entitled to reimbursement from 
the state. (See Hayes v. Commission on State Mandates (1992) II Cal. App.4th 1564, 1570.) 
Numerous programs in the Draft Permit exceed the requirements of federal law and thus 
represent state mandates. Pursuant to Article XIII B, Section 6 of the California Constitution, the 
City is entitled to reimbursement for the cost of implementing these programs. 

NUMERIC EFFLUENT LIMITS 

The Draft Permit's Numeric Effluent Limit ("NEL") requirements are fundamentally flawed and 
should be removed. The numbers assigned to each NEL do not reflect existing conditions in the 
South Orange County watersheds, nor do they reflect the limits of current technology to locate, 
analyze, and treat discharges that are causing NEL exceedances. To further this point, a County 
assessment indicates that the NELs are not even achievable at reference sites unaffected by urban 
influences. Moreover, the rationale relied upon for imposing the NELs is based on a flawed 
interpretation of the Clean Water Act. The Draft Permit's findings related to the need to require 

. NELS are thereforefactuailyuntrue;anclfaiftobfldge the analyticafgap between the DratY .... .. 
Permit's requirements and conditions in the South Orange County region. 

The Clean Water Act requires MS4 permits to effectively prohibit non-stormwater discharges 
into the MS4, and holds all discharges from the MS4 are subject to the maximum extent 
practicable (MEP) standard. (33 USC § 1342(p)(3)(B).) Clean Water Act section 402(p)(B) 
states: 

Municipal discharge. Permits for discharges from municipal storm sewers-

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater 
discharges into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such 
other provisions as the Administrator or the State determines 
appropriate for the control of such pollutants. 

(33 USC § 1342(p)(3)(B) [emphasis added].) 

Thus the Clean Water Act does not impose a separate standard on the discharge of non
stormwater from the MS4. The discharge of any pollutant from the MS4 is subject to the MEP 
standard. The Draft Permit ignores this plain language of the Clean Water Act. It differentiates 
between discharges of stormwater and non-stormwater from the MS4, and attempts to justify 
imposition of NELs on the grounds that the Clean Water Act imposes different compliance 
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standards on discharges of each. As demonstrated by the plain language of the act, the Clean 
Water Act does not distinguish between stormwater and non-stormwater when regulating 
dischargesfrom an MS4. (33 USC § 1342(p)(3)(B)(iii).) The MEP standard expressly applies to 
discharges of pollutants from the MS4. 

Application of the MEP standard to discharges from the MS4 is important in the instant case 
because it speaks to the appropriateness of including NELs in the Draft Permit. Both the State 
Water Resources Control Board (SWRCB), and US EPA have stated on numerous occasions that 
an iterative, BMP-based process should be employed to implement MS4 permits. Indeed, the 
SWRCB explicitly recognized this in Order WQ 2001-15, when it directed the SDRWQCB to 
revise the 2001 San Diego County Permit to clarifY that the MEP standard applies to discharges 
from the MS4. 

The permit must be clarified so that the reference to the iterative process for 
achieving compliance applies not only to the receiving water limitation, but also 
to the discharge prohibitions that require compliance with water quality standards. 
The permit should also be revised so that it requires that MEP be achieved for 
-dlsc1iiirges"fl'om"-ihe-muiiicrpalsewer system.- -- -----

(SWRCB Order WQ 2001-15, pages 9-10, 17.) 

If the Draft Permit is going to require compliance with NELs in an MS4 permit, the SDRWQCB 
needs to directly address why those authorities mandating an iterative, BMP based approach to 
municipal stormwater are not applicable. Sidestepping the issue by claiming that the approach is 
mandated by federal law denies the public an opportunity to have an honest, open discussion 
about the ramifications, costs, and benefits of imposing NELs on the Permittees. 

In addition to the flawed rationale, the actual numeric limits established for the NELs are overly 
conservative, and in some cases essentially guarantee that the Permittees will violate the Draft 
Permit's NEL requirements. For instance, for discharges of certain criteria pollutants, "inland 
surface waters, enclosed bays, and estuaries have conservatively been allotted a mixing zone and 
dilution credit of zero. As such, any discharge of these priority pollutants is likely to impact the 
receiving water, regardless of the quantity or rate of discharge." (Fact Sheet, p 112.) As a result, 
the NEL for these discharge points has been set at the water quality objective for the receiving 
water. (Fact Sheet, p 113.) There is no basis for imposing this discharge standard on the City 
and the other Permittees. The SDRWQCB's action in imposing such a standard is arbitrary and 
not reflective of current technological limits. 

NATURAL SOURCE EXCLUSION AND REMOVAL OF THE TERM "URBAN" 

The Draft Permit needs to be revised to include a clear, meaningful exclusion for discharges 
caused by natural sources or third parties over which the City has little or no control. In its 
present form, the Draft Permit does not provide a safe harbor for discharge violations caused by 
natural sources or third party entities. This is best demonstrated by the Draft Permit's NEL 
requirements. The Draft Permit will impose the following NEL requirements on the City: 
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Compliance with numeric limitations does not excuse compliance with the non
stormwater discharge prohibition in Section B.I. Compliance with NELs 
provides an assessment of the effectiveness of the prohibition of non-stormwater 
discharges and of the appropriateness of exempted non-stormwater discharges. 
Compliance with Section C of this Order requires that an exceedance of an NEL 
must result in one of the following outcomes: 

a. Copermittees investigate the source of the exceedance and determine that 
it is natural (non-anthropogencially influenced) in origin and conveyance. 
The findings are to be conveyed to the Regional Board for review and 
acceptance. 

b. Copermittees i,nvestigate the source of the exceedance and determine that 
the source is an illicit discharge or connection. The Copermitees are to 
eliminate the discharge to their MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board. Those seeking to 
continue such a discharge must become subject to a separate NPDES .... ..... ----pernlif.- - .- . .. ..--

c. Copermittees investigate the source of the exceedance and determine that 
the source is an exempted non-stormwater discharge. The Copermittees 
shall investigate the appropriateness of the discharge continuing to be 
exempt and report the findings to the Regional Board. 

(Draft Permit § C.l.) 

The Draft Permit's NEL requirements do not provide an exemption for exceedances caused by 
natural sources or discharges from third parties beyond the City's jurisdiction. As a result, 
pursuant to Water Code section 13385, the City could still be held liable for NEL violations even 
if it complied with all of the listed remedial measures, and even if the violation was caused by a 
natural source or a source beyond the City's authority to control. 

As drafted, the Draft Permit does not limit the impact Section 13385's mandatory minimum 
penalty requirements. In fact, since the term "Urban" has been removed from the text the Draft 
Permit, the Draft Permit appears to attempt to hold the City directly responsible for discharges 
from natural sources, agricultural sources, and other third party entities over which the City has 
little to no control. Draft Permit Finding D.3. is emblematic ofthis problem: 

As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties. By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control. 

The City has no authority to refuse to accept discharges from other jurisdictions or entities. 
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California law applies a "rule of reason" to flood control issues that requires cities to accept 
surface water flows from neighboring property owners. (Locklin v. City of Lafayette (1994) 7 
CalAth 327, 349.) Thus the City cannot refuse to accept drainage from adjacent jurisdictions. 
The City likewise lacks authority over the conduct of state and local agencies within its 
jurisdiction. These entities are exempt from many conditions in the Draft Permit. (See Cal. Gov. 
Code § 53091; see also Hall v. Taft (1956) 47 Cal.2d 177 [holding that when the State engages in 
sovereign activities it is not subject to local regulations unless the California Constitution says it 
is, or the legislature has consented to it].) 

The Draft Permit's attempt to hold the City responsible for such discharges is especially 
frustrating given that many of the entities implicated by this requirement are required to obtain 
their own NPDES permits, and thus should be regulated directly by the SDR WQCB. The 
SDRWQCB's failure to regulate discharges from these entities should not be imputed to the 
City. The SDRWQCB'sattempt to regulate such entities through the Draft Permit is therefore 
arbitrary, capricious, and without justification. 

ACTION LEVELS 

The Draft Permit's Stormwater Action Levels ("SALs") are unnecessary, exceed the 
requirements of federal law, and should be removed. The Draft Permit's SAL provisions 
represent a major increase in monitoring and reporting requirements for the City. Compliance 
with the SAL requirements will significantly increase the City's monitoring costs without a 
defined benefit to water quality. The Clean Water Act and its implementing regulations do not 
require the SDRWQCB to impose SALs in large MS4 permits, and the SDRWQCB has not 
demonstrated that SALs are necessary at this time. For that reason, the City requests that the 
SDRWQCB remove the SALs from the Draft Permit. 

IRRIGATION PROHIBITION 

The Draft Permit has eliminated irrigation water as an exempt discharge. The federal stormwater 
regulations include a list of categories of "exempt" non-stormwater discharges or flows. (40 CFR 
122.26(d)(2)(iv)(B)(1).) The City must address these discharges or flows when they have been 
identified by the City as sources of pollutants to waters of the U.S. (Id.) Where individual 
sources of discharge are identified they are to be addressed on an individual basis. 

Irrigation runoff may act as a conveyance of pollutants in some instances, however, it is not a 
conveyance of pollutants in all cases. Additionally, many ofthe pollutants that may be conveyed 
by irrigation overflows are naturally occurring, are regulated by the State under different permits 
or programs, or are diffuse and uncontrollable by the Permittees. Enforcing discharges of 
potable irrigation water from residential homes will therefore be very difficult. ,Residents 
without a significant water quality background are unlikely to agree that potable irrigation water 
is a pollutant. This will discourage public acceptance and participation in the water quality 
program, a program whose foundation is outreach and public education. 

It is also important to recognize that over irrigation is being addressed as a water conservation 
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issue. The City, the other Permittees, and water districts throughout the region are working 
toward limiting excessive irrigation (and irrigation runoff) through numerous water conservation 
programs and ordinances. Reduction ofirrigation runoff will therefore be achieved through 
other means, and does not need to be regulated in the Draft Permit. Regulation as a water 
conservation issue has the added benefit of public acceptance and participation in conservation 
programs. This will allow irrigation overflows to be regulated without undermining public 
support for the City's water quality program. The City therefore requests that the exemption for 
landscape irrigation be restored. 

Low IMPACT DEVELOPMENT 

The City appreciates the SDRWQCB's efforts to revise the Draft Permit's Low Impact 
Development requirements to make them more similar to those in the North Orange County 
Permit. However, the City objects to the mitigation and fee requirements that the Draft Permit 
will impose on projects that cannot retain and treat stormwater on site. The Draft Permit has a 
stated preference for LID BMPs that treat stormwater on site. It is possible to require these 
development techniques where feasible, however such BMPs will not be feasible for all projects. 
there is no raHonalebasisf()rrequiilng these projects to paY' a penalty when theycaridepl()y 
other traditional BMPs that will treat stormwater to levels that are equivalent or better than the 
LID and retention requirements currently espoused by the Draft Permit. For that reason, the City 
requests that the Draft Permit be revised to remove this penalty. 

RETROFIT REQUIREMENTS 

Section F.3.d of the Draft Permit will require the City to develop a plan to retrofit existing 
development within its jurisdiction. The City has land use authority to impose requirements on 
new development as a condition of development, but lacks comparable authority to require 
property owners to retrofit existing development. The Draft Permit ignores this lack of authority 
and includes requirements to identify, inventory and prioritize existing developments that are 
potential sources of pollutants. (Draft Permit, section F.3.d(1)-(6). 

The Draft Permit will require the City to identify existing development candidates, evaluate and 
rank the candidate sites to prioritize them for retrofitting, cooperate with landowners of priority 
sites and encourage them to retrofit their properties, and track and inspect all sites that do 
complete retrofitting. This will require the City to invest a significant amount of time and 
resources developing and implementing this program. The City's lack of authority to impose 
retrofit requirements on existing development means there will be no corresponding benefit to 
water quality. For that reason, the Draft Permit's retrofit requirements should be removed. 

WORK PLAN 

Section J.4 of the Draft Permit will require the City to develop a Work Plan to address high 
priority water quality programs in an iterative manner. This requirement is duplicative, of other 
existing programs and is wholly unnecessary. At least four other planning level documents 
cover these issues. The City uses the Drainage Area Management Plan as the principal policy 
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and guidance document; each jurisdiction also has a related Local Implementation Plan; the 
South Orange County area uses an Integrated Regional Water Management Plan; the watersheds 
are assessed and managed with a Watershed Action Plan; and the Aliso Creek Watershed has its 
own Watershed Runoff Management Plan. There is no reason to add yet another bureaucratic 
layer to the Draft Permit. This requirement will only increase costs without providing a 
corresponding benefit to water quality. 

CONCLUSION 

We appreciate your attention to our comments and look forward to receiving your response. The 
City is committed to the goal of water quality improvement and wants to work with the 
SDRWQCB in developing the most prudent and cost effective permit possible. If you should 
have any questions, please contact Devin Slaven, Water Quality Specialist, at (949) 461-3436. 

Sincerely, 

~ST 

Robert L. Woodings, P.E. 
Director of Public Works/City Engineer 

Exhibits: 

A) City's previous comment letters for previous iterations of the Draft Permit 
B) County of San Diego test claim summary of costs 

cc: Robert C. Dunek, City Manager 
Theodore G. Simon, P.E., Engineering Services Manager 
Devin E. Slaven, REA, Water Quality Specialist 
Chris Crompton, County of Orange, RDMD 
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CITY OF LAKE FOREST 

Mayor 
Richard To DIXon 

April 4,2007 Mayor Pro Tem 
Mark Tettemer 

Council Member. 
Peter Herzog 

Mr. John H. Robertus Via Fax (858) 571·6972 
Executive Officer 

Kathryn McCullough 
Marcia Rudolph 

California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Subject: Comments on Tentative Order No. R9.2007·0002, Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) Draining the Watersheds of the County of Orange, the Incorporated 
Cities of Orange County, and the Orange County Flood Control District Within the San 
Diego Region 

Dear Mr. Robertus: 

The City of Lake Forest (City) respectfully submits this letter to the California Regional 
Water Quality Control Board, San Diego Region (Regional Board) to convey the City's 
formal written comments on Tentative Order No. R9·2007·0002INPDES Perin it No. 
CASO 1 08740 (Permit). Once adopted, the Permit will govern discharges of storm water 
from all Large Municipal Separate Storm Sewer Systems (MS4s) in Southern Orange 
County. As a regulated Large MS4 operator, the City is very concerned with a number of 
the Permit's proposed provisions. 

As an initial matter, the City would like to address the projected timeline for the Permit's 
renewal. Regional Board staff have proposed closing the public comment period 
immediately following the April 11,2007 Regional Board workshop. In order to facilitate 
greater public participation, the City hereby requests that the Regional Board keep the 
comment period open beyond this date. This will provide the Regional Board with the 
opportunity to review all ofthe submitted comments, and will allow all stakeholders to 
review any changes to the Permit that the Regional Board chooses to make. 

In developing the following comments, the City worked closely with the County of 
Orange (County) as well as the other Copermittees to identify common concerns among 
the Copermittees. The City is aware that the County, as the Principle Permittee, has 
submitted a comment letter to the Regional Board regarding the Permit. The City would 
like to express its full support for the County's comments and intends the comments 
contained in this letter to supplement those submitted by the County and the other 
Copermittees. Accordingly, please consider the County's comments to be incorporated in 
the City'S letter by this reference. 

City Manager 
Robert C. Dunek 

www.ci.lake-forest.ca.us 25550 Commercenrre Dr .. Suite 100 

l iT' /') 1 ,I /') rl Lake Porest. CA 92630 
uk< IOIW'!. ",ememMI·III. H:1,1 - ,,"al/enge Ihe tid",. (949) 461-3400 

City Hall Pax, (949) 461-3511 
Building/Planning/Public Works Pax, (949) 461-3512 

* I'rj"'~Q 011 Recycled ]Iuper. 
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As with the County's letter, the purpose of this letter is to continue the open dialogue 
between the Regional Board and the Copennittees. It is the City's belief that such a 
dialogue will help the Regional Board develop a pennit that efficiently promotes the 
mutually held goal of water quality enhancement. Representatives of the City have 
participated, and will continue to participate in the Permit renewal process. City 
representatives will attend the workshop scheduled for Aprilll, 2007, and will pay close 
attention to any changes to the Pennit that the Regional Board chooses to make. 

Additionally, while the City shares the Regional Board's goal of water quality 
enhancement, the City has certain concerns about the way in which the Permit proposes 
to reach that goal. These concerns include the Pennit's overly specific and prescriptive 
nature, the abbreviated time lines for compliance, and the manner in which it holds the 
Copermittees responsible for storm water discharges that are beyond their ability to 
control. Each of these concerns is set forth more fully below. 

GENERAL COMMENTS REGARDING THE PERMIT 

--the PermItTslJnllecessarl'!yPrescrTptivll.PlIsfpermifs have provided· the Coperriiiftees
with discretion to decide which stonn water pollution solutions to implement, and when 
to implement them. This Pennit contains a number of very specific requirements that 
essential1y remove the Copennittees' ability to decide which solutions work best. This 
newly prescriptive nature represents a significant departure from the previous pennit, as 
well as from the intent of the Clean Water Act and its associated regulations. The plain 
language of the Clean Water Act clearly indicates that Congress envisioned 
individualized regulation of stonn water that would provide permittees with the 
discretion to implement local solutions on a local level. 

Despite the intent to provide MS4 operators with maximum flexibility, this Permit has 
increased the number of mandatory provisions and intergovernmental relationships in a 
manner that the Copermittees feel is counter-productive. Pennit Section D.l.d.(9) is one 
example. That section governs site design and treatment control BMPs. It provides very 
specific criteria that each Copermittee must develop and require for "Priority 
Development Projects" and includes very detailed mandates that unnecessarily hinder the 
Copermittees' ability to decide which Best Management Practices ("BMPs") will work 
best. By removing the Copennittees' discretion, the Permit limits the ability of the 
Copennittees to develop and implement any new storm water quality solutions that are 
not specifical1y required in the Permit. 

A second example is the requirement that the Copermittees regulate storm water 
discharges on a watershed basis. This requirement adds an unnecessary layer of 
complexity to the storm water program. Where Copermittees have multiple watersheds 
within their jurisdictions, watershed based regulation forces the Copermittees to duplicate 
their efforts in an inefficient manner. This is because many storm water quality problems 
transcend watershed boundaries. Rather than allowing the Copennittees to implement one 
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solution to address such problems, the Permit adds an unnecessary layer of bureaucracy 
to the process by requiring watershed based regulation. 

The Orange County Copermittees have invested a significant amount of time, energy, and 
financial resources into their respective storm water programs. They have worked 
collaboratively to develop organizational and management structures that work well for 
them. The program has strong momentum that the overly prescriptive nature of the 
Permit risks losing to the detriment of clean water throughout the region. 

The Permit Fails to Cite Applicable Authority or otherwise Support the Exceedance 
of Federal Requirements. The Permit fails to properly identifY which requirements are 
federally mandated, and which are required by state law. The federal regulations located 
at 40 C.P.R. § 122.26 establish the minimum requirements for a Large MS4 permit. The 
Permit greatly exceeds those minimum requirements. Despite the fact that the Regional 
Board is required to provide the legal and factual basis for each permit provision, the 
Regional Board has either provided no legal basis for these exceedances, or erroneously 
pointed to federal sources of authority. 

The Regional Board needs to demonstrate why it is necessary to exceed the federal 
requirements. Without appropriate findings to support the need to go beyond the federal 
regulations, the Permit is suspect. Additionally, such documentation is necessary because 
those portions ofthe Permit that exceed the federally required minimum represent state 
mandates within the meaning of Article XIIJ B § 6 of the California Constitution. In order 
to allow the Copermittees to seek reimbursement from the State so that they can 
adequately fund their storm water programs, the Regional Board needs to provide a 
differentiation of authority. 

The Permit Improperly Requires the Copermittees to Regulate Phase II and Other 
Regional Board Regulated Entitles. The Permit holds the Copermittees responsible for 
inputs into their respective MS4s from what the EPA has classified as Phase II storm 
water dischargers. The Copermittees have little to no authority over the conduct of Phase 
II entities within their jurisdictions. This in tum significantly limits the ability of the 
Copermittees to regulate the quality of the storm water that enters their MS4. The EPA 
and the State Water Resources Control Board have issued Phase II permit guidelines. The 
Regional Board should enforce these guidelines rather than forcing the Copermittees to 
do so. The Permit should reflect this and not hold the Copermittees responsible for 
enforcing storm water regulations by proxy where they have a limited ability to do so. 

Likewise, Permit Section D.2.c. requires the Copermittees to both review a project 
developer's storm water management plan and verify that the developer has obtained 
coverage under the California statewide General Construction Permit. It appears that this 
Section will require the Copermittees to do the Regional Board's inspection work for it. 
This is despite the fact that the State and Regional Boards retain the funds that the 
General Construction permittees pay for coverage. 
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To address these concerns, the Permit should be modified to absolve the Copermittees of 
responsibility for enforcing storm water regulations against Phase II and other Regional 
and State Board regulated entities. 

SPECIFIC PERMIT PROVISIONS OF CONCERN 

Finding C.6. - 303(d) Listed Waters. Finding C.6. improperly states that Aliso Creek 
has been placed on the 303(d) list for Benzo[blflouranthene, Dieldrin, and Sediment 
Toxicity. Aliso Creek is on the 303(d) list for indicator bacteria, phosphorus, and toxicity. 
Aliso Creek has not been listed for Benzo[blflouranthene, Dieldrin, and Sediment 
Toxicity. These pollutants are incorrectly identified and need to be deleted from the 
finding. 

Permit Section D. -Jurisdictional Urban Runoff Management Plan (JURMP). 
Permit Section D. globally requires implementation of all project development elements 
of the Permit within one year of its adoption. With respect to the new BMP requirements, 
as well as the requirement that the Copermittees update their SUSMP, and WQMP, the 
oneyearthresholdis too soon. Tnese-requirements;iiicluditigpossiblechaiigestothe ......... . 
Municipal Code, may take substantial time to review and modify through City Council 
action. In order to realistically develop and implement all of the requirements contained 
in this section of the Permit, the Copermittees need more time. Accordingly, Permit 
section D. should be revised to provide the Copermittees with 24 months to develop and 
implement the program requirements. 

Section D. I.f. - BMP Tracking and Maintenance. This Section requires Copermittees 
to maintain a watershed based database to track and inventory approved treatment control 
BMPs. It additionally requires Copermittees to verify, on an annual basis, that the BMPs 
are being maintained and operated effectively. Compliance with this section will require 
a significant commitment from Copermittee staff, and may require the addition of staff. 
The value of the outlay of funds that compliance with this section will require is 
questionable in comparison to the overall benefit to storm water quality. This section 
should be removed, or the Permit should be revised to allow for inspection and 
verification on an as needed basis. 

Section D.I.h - Requirements for Hydromodlfication and Downstream Erosion. This 
section requires hydromodification site design measures to be implemented on all Priority 
Development Projects. It should be noted that some development/redevelopment projects 
(including infill projects) may actually discharge into engineered channels already . 
designed to handle the flows from the development area. The Permit fails to adequately 
account for such situations. It does allow for conditional waivers where a downstream 
channel has been hardened all the way to its outfall. Even in those cases, however, the 
Permit still requires mitigation measures for what is essentially a non-existent impact. 

Additionally, where a channel is only hardened in certain areas, and not for its entire 
length, the Permit provides no such waiver. The Permit still requires hydromodification 
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site design measures despite the fact that implementation of such measures will have little 
to no impact on downstream hydrologic conditions. The Permit should therefore be 
revised to provide a waiver with no mitigation measures in situations where a project 
discharges into engineered channels already designed to handle the flows from the 
development area. 

Section D.3.a.(4) - BMP Implementation for Flood Control Structures. This Section 
requires each Copermittee to implement procedures to assure that flood management 
projects assess water quality impacts. It additionally requires Copermittees to evaluate 
their existing flood control devices for impacts on storm water quality. This Section 
thereby places the responsibility for ensuring that flood control devices comply with the 
terms of the Permit with the Copermittees. This is despite the fact that the Orange County 
Flood Control District owns, operates and maintains virtually all of the flood control 
devices in the Permit area. The Permit should not hold the Copermittees responsible for 
storm water requirements that are beyond their authority to regulate. 

Section D.3.a.(S) - BMP Implementation for Sweeping of Municipal Areas. This 
.... ·SeC:H6rirequTiesC6permfttees-rodesigrilirid ·implemeriTistreefsweepiiigprogrambisecr

on criteria which includes optimizing the pickup of "toxic automotive byproducts" based 
on traffic counts. Although the Permit does not specify what pollutants it is trying to 
capture, one can only assume that this provision is aimed at commonly utilized 
automotive products such as oil, gasoline, transmission fluid, brake fluid, brake dust and 
radiator fluids. Because the term is not defined, however, it could be broad enough to 
include air deposited byproducts of combustion. 

Street sweeping, and street sweepers in general, were not designed to be the primary 
means of collecting these by-products. It is therefore unlikely that street sweeping will be 
effective at collecting many of theJ11, including any liquids that have soaked into the 
pavement. Additionally, whether such by-products are deposited on a given street is not 
necessarily a function of the traffic volume on that street. There does not appear to be a 
direct correlation between traffic counts and the effectiveness or need for street sweeping. 
There are other pollutants such as litter, debris, and grass clippings etc. that could be 
detrimental to storm water quality that are de-emphasized by the Permit's focus on traffic 
counts. This section should therefore be revised to both specify the types of pollutants the 
Copermittees should be seeking to reduce with their street sweeping programs, and to 
provide the Copermittees with the discretion to utilize street sweeping in a manner that 
maximizes its effectiveness. 

Section D.3.a.(7) • Infiltration from Sanitary Sewer to MS4/Provide Preventive 
Maintenance of Both. This section requires implementation of controls to prevent and 
eliminate infiltration of seepage from sanitary sewers to MS4s. This requirement fails to 
recognize that the City, as well as most of SQuth Orange County, is serviced by numerous 
water districts that own, operate, and maintain their own sanitary sewer infrastructure. 
Therefore, while these requirements may be appropriate for public agencies that own, 
operate, and maintain sanitary sewer infrastructure, it is infeasible for the City to operate 

0004087



Mr. John H. Robertus 
April 4, 2007 
Page 6 of8 
Tentative Order No. R9-2007-0002 

and maintain another agency's infrastructure. This Permit section should therefore be 
revised to apply only to those Copermittees that own and operate their own sanitary 
sewer systems. 

Section D.3.b.(3) - BMP Implementation for Mobile Businesses. The Permit requires 
the Copermittees to develop and implement a program to reduce the discharge of 
pollutants from various types of mobile businesses. This section requires Copermittees to 
develop a listing of mobile businesses, and requires the Copermittees to develop and 
implement a number of measures to limit the discharge of pollutants from them. As a 
practical matter, these requirements will be very difficult to enforce for the following 
reasons: 

I. What constitutes a mobile business is not well defined; 

2. Mobile businesses operate in multiple jurisdictions and cannot be tracked as to 
time and place; 

3. ·--!'Vlo5ile Dusiiiesses ma)/operateoiiprivafe propeny otifofthe Cify'syiew; and 

4. Additional staff time will be required to roam the City looking for mobile 
businesses. 

The Fact Sheet that the Regional Board has issued in support of the Permit states that the 
Permit has targeted mobile businesses for special attention because the Copermittees 
reported that discharges from such businesses have been difficult to control with existing 
programs. Rather than finding a solution for this problem, the Permit directs 
Copermittees to implement a number of non-de script solutions that will not necessarily 
make regulation of mobile businesses any easier. The Regional Board should therefore 
revise this section of the Permit to provide the Copermittees with the discretion to focus 
on mobile sources when they feel it is necessary, or ifthey identify mobile businesses as 
a significant source of storm water pollution within their jurisdiction. 

Section D.3.b.(4)(c) - Inspection of Food Service Facilities. This Section requires 
Copermittees to inspect each food service facility within their jurisdictions annually, and 
to address, among other things, the maintenance of greasy roof vents during those 
inspections. Requiring inspectors to access food service facility roofs will require 
clearance from the property owner, as well as more time to complete inspections. It will 
also place inspectors at risk of injury by forcing them to climb onto rooftops that may 
not be secure or appropriate for access. 

Additionally, the Copermittees currently contract with the Orange County Health Care 
Agency (OCHCA) to inspect food service facilities for storm water compliance. The 
addition of inspections of roof vents will severely limit, if not eliminate, the 
Copermittee's ability to utilize OCHCA services. It will therefore add significant new 
costs to each Copermittee's storm water program. Furthermore, grease discharges from 
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food service facilities are already regulated by the Fats, Oils and Grease ("FOG") 
programs implemented and enforced by sewering districts/agencies. The FOG programs 
include requirements for proper handling of these potential pollutants. It is therefore 
unlikely that requiring roof vent inspections will add any additional benefit to overall 
storm water quality. 

Lastly, neither the Fact Sheet, nor the Permit's Findings provide any justification for the 
addition of this requirement. Such a time consuming and dangerous method of storm 
water pollution control should not be instituted where there is no sound evidence that it 
will yield an improvement in storm water quality. 

Section E.I.H. - Lead Permittee Identification. This Section requires Copermittees to 
designate the Lead Permittee for each watershed, and designates a Lead Permittee in the 
event that the Copermittees fail to designate one. It is unclear how much time the 
Copermittees will have to designate the Lead Permittee, and at what point the Regional 
Board will designate one for them. The Permit should provide the Copermittees with 
sufficient discretion to decide whether they need a Lead Permittee for each watershed. 
Thisprovisionslioiildlherefofeoe-remoVed fromtl1e Permit: 

Section F. - Fiscal Analysis. This section of the Permit requires the Copermittees to 
conduct an annual fiscal analysis of the capital, operation, and maintenance expenditures 
necessary to implement the Permit's requirements. This section additionally requires each 
analysis to "include a qualitative or quantitative description of fiscal benefits realized 
from implementation of the storm water protection program." A review ofthe Fact Sheet 
indicates that the Permit is requiring the Copermittees to conduct an economic benefits 
analysis of their respective storm water programs. 

This requirement is unnecessarily duplicative. As described in the Report of Waste 
Discharge, the Copermittees have already committed to develop a fiscal reporting 
strategy to better define the expenditure and budget line items included in the fiscal 
report. Furthermore, the Regional Board is already required to take the economic benefits 
and burdens of their actions into account when issuing storm water permits. (See City of 
Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613; and California 
Water Code § 13263.) Requiring the Copennittees to duplicate these requirements is a 
waste of resources that could be better spent on implementing other Permit provisions. 
Accordingly, this section should be modified to encourage rather than require the 
Copermittees to conduct such an analysis. 

This section of the Permit additionally requires each Copermittee to submit a business 
plan that identifies a long term funding,strategy for program evolution and funding 
decisions. The Copermittees do not always have information on the future sources of 
funding as it is not often readily available. This makes production of such a document 
difficult. The Regional Board does not need to know the funding sources for each 
Copermittee's storm water program. Requiring such a report is overreaching in a manner 
that will unnecessarily cost the Copermittees additional time and resources. This section 
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of the Permit should therefore be modified to encourage rather than require the 
Copermittees to develop a business plan. 

CONCLUSION 

We appreciate your attention to our comments. As stated at the beginning of this letter, 
the City submits these comments as part of the on-going, open dialogue between the 
Copermittees and the Regional Board to help develop a workable Permit for this region. 
The City is committed to the goal of water quality enhancement, and wants to work with 
the Regional Board in developing the most cost-effective way to reach that goal. We look 
forward to receiving your response to the above comments and concerns. If you should 
have any questions, please contact Devin Slaven, Water Quality Specialist, at (949) 462-
3436. 

Sincerely, 
CITY OF LAKE FOREST 

Robert L. Woodings, P.E. 
Director of Public Works/City Engineer 

cc; Jeremy Haas, Environmental Scientist, SDR WQCB 
Robert C. Dunek, City Manager 
Chris Crompton, County of Orange, RDMD 
Theodore G. Simon, P.E., Engineering Services Manager 
Devin E. Slaven, REA, Water Quality Specialist 

0004090



CITY OF LAKE FOREST 

May 14, 2009 Mayor 
Mark Tettemer 

Via US Mail and E-mail Mayor Pro Tern 
Peter Herzog 

Mr. John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 

Council Members 
Richard Dixon 

Kathryn McCullough 
Marcia Rudolph 

San Diego, CA 92123 

Subject: Comments on Tentative Order No. R9-2009-0002, NPDES No. CAS0108740, 
Waste Discharge Requirements for Discharges for Runoff from the Municipal 
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County 
of Orange, the Incorporated Cities of Orange County, and the Orange County 
Flood Control District within the San Diego Region 

Dear Mr. Robertus: 

The City of Lake Forest ("City") submits this letter to the California Regional Water 
Quality Control Board, San Diego Region ("SDRWQCB") to convey the City's formal 
written comments for Tentative Order No. R9-2009-0002fNPDES Permit No. 
CAS0108740 ("Draft Permit"). The City is additionally aware that the County of Orange 
("County") is submitting a similar comment letter regarding specific conditions contained 
in the Draft Permit. The City would like to express its full support for the County's 
comments and intends the comments contained in this letter to supplement those 
submitted by the County. Accordingly, please consider the County's comments to be 
incorporated in the City's letter by this reference. The City's comments follow. 

GLOBAL COMMENTS 

During the last public ht:aring on the Draft Permit, inFebruary, 2008, the SDRWQCB 
Board directed Board Staff to revise the permit to achieve greater consistency with Phase 
I MS4 permits throughout the state, and to provide stakeholders and the regulated 
community with a meaningful opportunity to assist in the development of the revisions. 
Unfortunately, the Draft Permit was released without cooperative input from the 
regulated community prior to its release and, more significantly, is entirely inconsistent 
with other Large MS4 Permits issued throughout the state. 

Indeed, a brief comparison of the Draft Permit with the North Orange County MS4 
Permit that is likely to be adopted by the California Regional Water Quality Control 
Board, Santa Ana Region ("SAR WQCB") on May 22, 2009, reveals that there is a 
significant disparity between the two permits. The North Orange County MS4 Permit is 
of particular concern because many of the Copermittees, including the City, are subject to 

City Manager 
Robert C. Dunek 

www.ci.lake-forest.ca.us 25550 Commercentre Dr., Suite 100 
Lake Forest. CA 92630 

Lake fopesl, Pememlep Ihe Pasl - Chal/enge Ihe fulupe . (949) 461-3400 ® Pdnled on R«ycled Paper. City Hall Fax: (949) 461-3511 
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both the North Orange County Permit, and the Draft Permit. Inconsistencies between the 
two permits create bureaucratic hurdles that cost the City time and valuable resources. 
Furthermore, the conspicuous disparity between the permits are likely to cause confusion 
among the public, and discourage public acceptance and participation in clean water 
efforts. 

In addition to the consistency issues, the Draft Permit largely conflicts with guidance 
from the State Water Resources Control Board ("State Board") and the United States 
Environmental Protection Agency ("EPA"). This deviation from agency guidance, and" 
industry practice is most stark in the Draft Permit's Numeric Effluent Limits ("NEL") 
and Municipal Action Level ("MAL") requirements. As described more fully below, 
these aspects of the Draft Permit exceed the standards for municipal discharges set forth 
in the Clean Water Act and/or completely ignore State Board studies on whether such 
provisions can be feasibly implemented in MS4 permits. The City's specific comments 
on the Draft Permit follow. 

SPECIFIC COMMENTS 

HOLDING DRY WEATHER FLOWS TO A DIFFERENT COMPLIANCE STANDARD VIOLATES 
THE CLEAN WATER ACT 

The Draft Permit attempts to impose a higher compliance standard for dry weather 
discharges. Pursuant to this heightened standard, the Draft Permit imposes NELs for dry 
weather discharges from the MS4. The Draft Permit states that this heightened standard 
is warranted because the Clean Water Act requires MS4 permits to prohibit discharges of 
non·stormwater, and dry weather flows constituted non·stormwater. 

The Clean Water Act clearly defines the discharge requirements for MS4 permits. 
Pursuant to the Clean Water Act, NPDES permits may be issued on a system or 
jurisdiction. wide basis, and must include a requirement to effectively prohibit non· 
storm water discharges into the storm sewer, and must require controls to reduce the 
discharge of pollutants from the storm sewer to the maximum extent practicable. (33 
U.S.C. § 1342(p)(3)(B).) The Clean Water Act does not distinguish between wet weather 
and dry weather discharges, and thus does not support a heightened standard for 
discharges of non·stormwater from MS4s. 

Moreover, the NELs in the Draft Permit directly conflict with the findings of the State 
Water Resources Control Board's ("State Board") Blue·Ribbon Panel Report on the 
feasibility of numeric effluent limits in MS4 permits. After an exhaustive investigation 
into the feasibility of numeric effluent limits and action levels, the Blue Ribbon Panel 
found "[iJt is not feasible at this time to set enforceable numeric effluent criteria for 
municipal BMPs and in particular urban discharges." (Blue Ribbon Panel Report, pp. 8.) 
Nonetheless, the Draft Permit includes NELs for dry weather flows. When this 
inconsistency was brought to the attention of Regional Board staff, it was dismissed on 

". 
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the grounds that the Blue Ribbon Panel report applied only to wet weather flows. As 
stated above, the Clean Water Act makes no such distinction. . 

While the SDRWQCB may have the authority to impose restrictions in Waste Discharge 
Requirements that exceed the requirements of the Clean Water Act, when imposing such 
restrictions, the SDRWQCB must comply with applicable State laws. (City of Burbank v. 
State Water Resources Control Board (2005) 35 Ca1.4th 613; see also Defenders of 
Wildlife v. Brown (9th Cir. 1999) 191 F.3d, 1159, 1166.) These include but are not 
limited to the California Environmental Quality Act, and Water Code sections 13241 and 
13000. The Draft Permit does not comply with these requirements. 

Imposing NELs in the Draft permit will result in numerous unintended consequences, 
including the possibility that the Copermittees will be held liable for mandatory minimum 
penalties for exceeding the NELs. For that reason, the City requests that the SDRWQCB 
remove the NEL requirements from the Draft Permit. 

---IMPOSING-MUNICIPAL ACTION LEVELS IS UNNECESSARY AND CONTRARYTO EPA AND 

STATE WATER RESOURCES CONTROL BOARD GUIDANCE 

The Draft Permit includes MALs. Pursuant to the Draft permit, beginning in the fourth 
year after adoption of the permit, discharges from the MS4 that exceed the MALs create a 
presumption that the permittee is not complying with the Maximum Extent Practicable 
("MEP") standard. In other words, the permittee would be presumed to be in violation of 
the permit. The decision to include MALs in the Draft Permit ignores guidance from the 
State Board and the EPA, as well as the MS4 Permits adopted by other Regional Boards. 

The MALs in the Draft Permit directly conflict with the State Board's Blue-Ribbon Panel 
Report findings. The MALi; recommended by the Blue Ribbon Report were to be used as 
a management tool to indicate when additional Best Management Practices ("BMPs") are 
necessary, not a point of compliance. In contrast, the MALs in the Draft Permit are tied 
to MEP compliance and as a result are effectively NELs. As stated above, the Blue 
Ribbon Par'. I found that NELs for municipal BMPs and urban discharges are not 
feasible. By imposing NELs by a different name, the Draft Permit flatly ignores the Blue 
Ribbon Report's recommendations. 

Additionally, the Draft Permit's attempt to tie compliance with the MEP standard to non
compliance with MALs is not supported by the Clean Water Act. The MEP standard is 
designed to allow the Copermittees flexibility to implement effective and feasible BMPs 
to address storm water pollution. This interpretation of the MEP standard is supported by 
the EPA. (See 64 Fed. Reg. 68721, 68754 (Dec. 8, 1999) ["EPA has intentionally not 
provided a precise definition ofMEP to allow maximum flexibility in MS4 permitting. 

_ MS4s need the flexibility to optimize reductions in stormwater pollutants on a location
by-location basis").) It is also endorsed by the State Board. (State Water Board Order 
WQ 2000-11 at p. 20 ["MEP requires permittees to choose effective BMPs, and to reject 
applicable BMPs only where other effective BMPs will serve the same purpose, the 
BMPswould not be technically feasible, or the cost would be prohibitive")') 
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Defining MEP compliance with a single MAL standard violates the intent of the Clean 
Water Act to give the municipal permittees the discretion and flexibility to do use BMPs 
to prevent andlor treat discharges from their MS4s. This is the approach taken by the 
other Regional Boards in Southern California when issuing MS4 Permits. Neither the 
recently adopted Ventura County Large MS4 Permit, nor the North Orange County Large 
MS4 Permit includes NELs or MALs.! The Draft permit should reflect the national and 
statewide guidelines on MALs. For that reason, the SDRWQCB should either revise the 
Draft Permit to meet the recommendations from the Blue Ribbon Panel, or remove the 
MALs from the Draft Permit. 

THE DRAFT PERMIT IMPERMISSIBLY ATTEMPTS TO REGULATE AGRICULTURAL 

SOURCES, NATURAL SOURCES, AND OTHER NON-POINT SOURCE DISCHARGES 

The Draft permit has removed the word "urban" from everywhere it formerly modified 
the word "runoff'. This universal change suggests that the Copermittees are responsible 
not just for urban runoff, but all runoff. Holding the Copermittees to this heightened 
standard exceeds the jurisdicti()n_andin~~nt()fthec::leilllW<lter Act. 

MS4 Permits are NPDES Permits. Pursuant to the Clean Water Act, NPDES permits 
regulate point source discharges. By definition, agricultural discharges are not point 
sources, even when they are discharged from a conveyance that would meet the definition 
ofa point source. By removing the term "urban" from the Draft permit, the Draft Permit 
would hold the Copermittees Jiable for agricultural and other non-point source discharges 
that enter and exit their MS4. Because agricultural discharges are not point sources, they 
are not subject to regulation with NPDES permits. Attempting to include agricultural 
discharges in the Draft Permit therefore exceeds the Clean Water Act's jurisdiction. 

The history of the Clean Water Act demonstrates that it was intended to regulate urban 
runoff rather than agricultural sources and other non-point discharges. Indeed, when 
issuing the MS4 Permit regulations in 1990, EPA stated, "it is the intent of EPA that 
[stormwater) management plans and other components of the programs focus on the 
urbanized and developing areas of the county." (55 Fed. Reg. 47989,48041 (Nov. 16, 
1990).) The urban discharge focus is reflected in the San Diego Region Basin Plan which 
discusses the problem of stormwater runoff in terms of urbanization and cites to EPA 
Guidance limitingregulation of stormwater to urban sources. (See San Diego Basin Plan, 
pp. 4-78, 4-79.) There is simply no support for the Draft permit's attempt to expand the 
scope of regulation by adding additional sources of regulated discharges. 

By removing the term "urban" from the Draft Permit, the SDR WQCB has potentially 
enlarged the scope of regulation to include agricultural discharges, other traditional non
point source discharges, and naturally occurring pollutant discharges. As stated above, 

I While the North Orange County permit incorporates Total Maximum Daily Loads ("TMDLs") that have 
specific waste load allocations, these TMDLs are being implemented through an iterative BMP process. 
Thus there are no direct effluent limits in the permit at this time. 
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regulation of these discharges is not within the scope of the Clean Water Act.2 
. The City 

therefore requests that Draft Permit be revised to make clear that it only pertains to 
"urban" discharges. 

EXISTING DEVELOPMENT RETROFIT REQUIREMENTS 

Section F.3.d of the Draft Permit requires the Copermittees to develop a plan to retrofit 
existing development withintheir jurisdiction. Specifically, each permittee must 
implement a retrofitting program that: 

• Solves chronic flooding problems, 

• Reduces impacts from hydromodification, 

• Incorporates Low Impact Development ("LID") principles, 

• Supports stream restoration, 

-----. - SystematicaJly reduces downstreamchanne1 erosion, 

• Reduces the discharges of stormwater poJlutants from the MS4 to the MEP, and 

• Prevents discharges from the MS4 from causing or contributing to a violation of 
water quality standards. 

These requirements are inconsistent with other recently issued MS4 Permits. More 
importantly, they are infeasible. While the Copermittees have traditional land use 
authority to impose requirements on new development as a condition of development, 
there is no similar authority to require property owners to retrofit existing development. 
The Draft Permit ignores this lack of authority and goes as far as to require the 
Copermittees to identify existing developments that are sources ofpoJlutants and then 
evaluate and rank them to prioritize retrofitting. (Draft Permit, section FJ.d(1 )·(2).) 

AdditionaJly, because the City has limited authority to impose retrofit requirements on 
existing development within its jurisdiction, the Draft Permit's retrofit provisions will 
result in an allocation of resources that is not likely to benefit clean water. For example, 
the City will be required to dedicate significant resources and time to identify and 
inventory existing sites and then complete evaluations and prioritization of these sites for 
retrofits. These intensive activities will divert resources, time, and funding away from 
other vital permit related programs. 

Because the Copermittees have little authority to implement the Draft permit's existing 
development retrofit requirements, the City requests that the be removed from the Draft 
Permit. 

2 To the extent that the Draft Permit attempts to regulate these discharges. it does so under the authority of 
state law. and must comply with other state law requirements including but not limited to Water Code 
sections 13241, and 13000. 
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THE DRAFT PERMIT UNNECESSARILY OUTLAWS IRRIGA nON RUNOFF 

The Draft Permit has eliminated irrigation water as an exempt discharge. The federal 
storm water regulations include a list of categories of "exempt" non-stormwater 
discharges or flows. (40 CFR l22.26(d)(2)(iv)(B)(l).) The Copermittees' illicit 
discharge and illegal disposal program must address these discharges or flows when they 
have been identified by the Copermittees as sources of pollutants to waters of the U.S. 
(Id.) Where individual sources of discharge are identified they need to be addressed on 
an individual basis. This approach is supported by the EPA. (See Part 2 Guidance 
Manual at p. 6-33.) 

This is a sound approach to addressing pollutants in irrigation water. While irrigation 
runoff may act as a conveyance of pollutants in some instances, whether it is a 
conveyance of pollutants needs to be evaluated on an case by case basis. This is because 
the tendency of irrigation water to convey pollutants is dependant on the pollutants and 
the source of those pollutants. Moreover, many of the pollutants that may be conveyed 
by irrigation overflows are naturally occurring, are regulated by the State under different 

---permits-orprograms;onffeatffuseandUffcofttfollablebyth-ePermit1ees.Pofa5Ie- --
irrigation water itself is not a pollutant. Therefore, it is inappropriate to regulate 
irrigation runoff as a pollutant. 

Furthermore, enforcing discharges of potable irrigation water from residential homes 
presents numerous challenges for the City. Residents without a significant water quality 
background are unlikely to agree that potable irrigation water is a pollutant. This will 
discourage public acceptance and participation in the water quality program, a program 
whose foundation is outreach and public education. 

Lastly, it is also important to recognize that irrigation runoff is a significant water supply 
issue. The City, the other Copermittees, and water districts throughout the region are 
working toward limiting excessive irrigation runoff through numerous water conservation 
programs and ordinances. Therefore, reduction of irrigation runoffwiIl be achieved 
through other means, and does not need to be regulated in the Draft Permit. Regulation 
as a water supply issue has the added benefit of public acceptance and participation in 
conservation programs. This will allow the benefits of fewer irrigation overflow 
discharges to occur without undermining public support for the City'S water quality 
program. The City therefore requests that the exemption for landscape irrigation be 
restored. 

THE DRAFT PERMIT'S BMP DATABASE REQUIREMENTS ARE UNNECESSARY 

Draft Permit Section D.l.f. requires Copermittees to maintain a watershed based database 
to track and inventory approved treatment control BMPs. It additionally requires 
Copermittees to verify, on an annual basis, that the BMPs are being maintained and 
operated effectively. Compliance with this section will require a significant commitment 
from Copermittee staff, and may require the addition of staff. The value of the outlay of 
funds that compliance with this section will require is questionable in comparison to the 
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overall benefit to stormwater quality. This section should be removed, or the Permit 
should be revised to allow for inspection and verification on an as needed basis. 

THE DRAFT PERMIT'S HYDROMODlFICATlON AND LID REQUIREMENTS SHOULD BE 

CONSISTENT WITH THE NORTH ORANGE COUNTY LARGE MS4 PERMIT 

During preparation of the Fourth Draft of the North Orange County Permit, the land 
development provision of the permit were the subject of a series of stakeholder meetings 
and subsequent comments by the EPA. These sections of the SARWQCBpermit 
containing the land development provisions were revised and are currently scheduled for 
consideration of adoption by the SARWQCB on May 22, 2009. The City requests that 
SDRWQCB staff include the same or very similar land development provision within the 
SDRWQCB Draft Permit to facilitate consistency and feasible implementation between 
the two regions within Orange County. 

As state above, this issue is very important to the City as it will be required to implement 
---both-programs within itsjurisdiction.-TheNorth.Orange.COI.LllW_PWni1's development 

provisions are more flexible than those currently included in the Draft Permit. It was 
nonetheless accepted by the EPA, the Copermittees, the building industry, and interested 
environmental groups. Those provisions represent mutually agreeable design standards 
that should be adopted in the Draft Permit. 

THE DRAFT PERMIT'S STREET SWEEPING REQUIREMENTS ARE AN UNNECESSARY 
ALLOCATION OF RESOURCES 

Draft Permit Section DJ.a.(5) requires Copermittees to design and implement a street 
sweeping program based on criteria which includes optimizing the pickup of "toxic 
automotive bypro ducts" based on traffic counts. Although the Permit does not specify 
what pollutants it is trying to capture, one can only assume that this provision is aimed at 
commonly utilized automotive products such as oil, gasoline, transmission fluid, brake 
fluid, brake dust and radiator fluids. Because the term is not defined, however, it could be 
broad enough to include air-deposited byproducts of combustion. 

Street sweeping, and street sweepers in general, were not designed to be the primary 
means of collecting these by-products. It is therefore unlikely that street sweeping will be 
effective at collecting many of them, including any liquids that have soaked into the 
pavement. Additionally; whether such by-products are deposited on a given street is not 
necessarily a function of the traffic volume on that street. There does not appear to be a 
direct correlation between traffic counts and the effectiveness or need for street sweeping. 

There are other pollutants such as litter, debris, and grass clippings etc. that could be 
detrimental to stormwater quality that are de-emphasized by the Permit's focus on traffic 
counts. This section should therefore be revised to both specify the types of pollutants the 
Copermittees should be seeking to reduce with their street sweeping programs, and to 
provide the Copermittees with the discretion to utilize street sweeping in a manner that 
maximizes its effectiveness. 
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THE DRAFT PERMIT'S MOBILE BUSINESS REQUIREMENTS ARE IMPRACTICAL 

The North Orange County permit, which the City will also be required to implement, no 
longer includes a mobile business tracking requirement. Instead, the North Orange 
Permit requires the County, as the principle permittee to develop a program over the next 
permit term that could be implemented by all ofthe Copermittees. This approach is 
preferable to the language in the Draft Permit because it gives the Copermittees the 
flexibility to develop a program they mutually agree upon. For that reason, the City 
requests that the SDR WQCB either remove the mobile business provisions from the 
Draft Permit, or replace them with language similar to that in the North Orange County 
permit. 

Draft Permit Section D.3.b.(3) requires the Copermittees to develop and implement a 
program to reduce the discharge of pollutants from various types of mobile businesses. 
This se.ction requires Copermittees to develop a listing of mobile businesses, and requires 
the Copermittees to develop and implement a number of measures to limit the discharge 
of pollutants from them. As a practical matter, these requirements will be very difficult to 

-------enforce-for-the following reaso-ns-:------- --- -- ------ ------

I. What constitutes a mobile business is not well defined; 

2. Mobile businesses operate in multiple jurisdictions and cannot be tracked 
as to time and place; 

3. Mobile businesses may operate on private property out of the City'S view; 
and 

4. Additional staff time will be required to roam the City looking for mobile 
businesses. 

The Fact Sheet that the SDRWQCB has issued in support of the Permit states that the 
Permit has targeted mobile businesses for special attention because the Copermittees 
reported that discharges from such businesses have been difficult to control with existing 
programs. Rather than finding a solution for this problem, the Permit directs 
Copermittees to implement a number of non-descript solutions that will not necessarily 
make regulation of mobile businesses any easier. The SDRWQCB should therefore revise 
this section of the Permit to provide the Copermittees with the discretion to focus on 
mobile sources when they feel it is necessary, or if they identify mobile businesses as a 
significant source of storm water pollution within their jurisdiction. 
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. THE DRAFT PERMIT'S BUSINESS PLAN REQUIREMENTS ARE UNLIKELY TO BENEFIT 
WATER QUALITY 

Draft Permit Section F. requires the Copermittees to conduct an annual fiscal analysis of 
the capital, operation, and maintenance expenditures necessary to implement the Permit's 
requirements. This section additionally requires each analysis to "include a qualitative or 
quantitative description of fiscal benefits realized from implementation of the stormwater 
protection program." A review of the Fact Sheet indicates that the Permit is requiring the 
Copermittees to conduct an economic benefits analysis of their respective stormwater 
programs. 

This requirement is unnecessarily duplicative. As described in the Report of Waste 
Discharge, the Copermittees have already committed to develop a fiscal reporting 
strategy to better define the expenditure and budget line items included in the fiscal 
report. Furthermore, the SDRWQCB is already required to take the economic benefits 
and burdens of their actions into account when issuing stormwater permits. (See City of 

--Burbank v. State Water Resources-Gontrol Board (2005)35 CaI.4th613; and California 
Water Code § 13263.) Requiring the Copermittees duplicate these requirements is a 
waste of resources that could be better spent on implementing other Perrriit provisions. 
Accordingly, this section should be modified to encourage rather than require the 
Copermittees conduct such an analysis. 

This section of the Permit additionally requires each Copermittee submit a business plan 
that identifies a long term funding strategy for program evolution and funding decisions. 
The Copermittees do not always have information on the future sources of funding as it is 
not often readily available. This makes production of such a document difficult. The 
SDRWQCB does not need to know the funding sources for each Copermittee's 
storm water program. Requiring such a report is overreaching in a manner that will 
unnecessarily cost the Copermittees additional time and resources. This section of the 
Permit should therefore be modified to encourage rather than require the Co permittees 
develop a business plan. 

THE DRAFT PERMIT INCLUDES NUMEROUS REQUIREMENTS THAT EXCEED FEDERAL 
LAW AND DOES NOT MAKE THE FINDINGS OR INCLUDE THE ANALYSES REQUIRED BY 
WATER CODE SECTION 13241 

The Draft Permit includes numerous requirements that exceed the requirements of federal 
law. While the SDRWQCB has the authority to include such requirements in the Draft 
Permit, it must comply with the statutory requirements set forth in the California Porter
Cologne Water Quality Control Act. (City of Burbank v. State Water Resources Control 
Bd. (2005) 35 Cal. 4th 613.) This includes making the findings required by Water Code 
sections 13000, 13241 and 13263. Additionally, as these requirements represent state, 
rather than federal, mandates, if they are included the final permit, the Copermittees are 
entitled to reimbursement from the State for the costs associated with implementing 
them. (California Constitution, Article XIII B, § 6.) 
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CONCLUSION 

We appreciate your attention to our comments. The City is committed to the goal of 
water quality improvement and wants to work with the SDRWQCB in developing the 
most prudent and cost effective permit possible. We look forward to receiving your 
response to the above comments and concerns. If you should have any questions, please 
contact Devin Slaven, Water Quality Specialist, at (949) 461-3436. 

Sincerely, 
CITY OF LAKE FOREST 

Robert L. Woodings, P.E. 
Director of Public Works/City Engineer 

cc: Robert C. Dunek, City Manager 
. TheoaoreG. SimoJ1, P.E., EngirieeiingServices Manager 

Devin E. Slaven, REA, Water Quality Specialist 
Chris Crompton, County of Orange, RDMD 
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CITY OF LAKE FOREST 

August 22, 2007 
Mayor 

Richard T. Dixon 

Mayor Pro Tem 
Mark Tettemer 

Mr. John H. Robertus Via US Mail and Fax 858-571-6972 
Executive Officer 

Council Members 
Peter Herzog 

Kathryn McCullough 
Marcja Rudolph California Regional Water Quality Control Board, San Diego Region 

9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Subject: Comments on Revised Tentative Order No. R9-2007-0002, Waste Discharge 
Requirements for Discharges of Urban Runofffrom the Municipal Separate 
Storm Sewer Systems (MS4s) Draining the Watersheds of the County of 
Orange, the Incorporated Cities of Orange County, and the Orange County 
Flood control District Within the Sand Diego Region 

Dear Mr. Robertus: 

The City of Lake Forest (City) respectfully submits this letter to the California Regional 
Water Quality Control Board, San Diego Region (SDRWQCB) to convey the City's 
formal written comments on Revised Tentative Order No. R9-2007 -00021NPDES Permit 
No. CASOI08740 (Permit). 

As an initial matter, the City would like to commend the SDRWQCB for modifying the 
Permit in response to comments submitted by the Copermittees. The changes indicate an 
effort on the part of the SDRWQCB and its staff to work with the Copermittees to 
develop a mutually beneficial Permit. 

The City is aware that the County of Orange (County) is submitting a similar comment 
letter regarding specific conditions contained in the Permit. The City would like to 
express its support for the County's comments, and intends the comments contained in 
this letter to supplement those submitted by the County and the other Copermittees. 

Like the County, the City continues to have certain concernS about the way the 
SDR WQCB has structured the Permit. The City, therefore, submits the following 
comments to continue the open dialogue between the Copermittees and the SDRWQCB, 
and to facilitate further collaboration on the development of a Permit that both promotes 
water quality improvement, and meets the needs of the Copermittees. A description of 
the City's other concerns is set forth below. 

City Manager 
Robert C. Dunek 

. .. 
~ 
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Revi.sed Tentati.ve Order No. R9-2007-0002. 

SDRWQCB Needs to Provide a Response to Comments on the Revised Tentative 
Order. 

It is the City's understanding that the SDRWQCB is not planning to provide a response 
to the Copermittee's comments for the Permit. The City requests that the SDRWQCB 
provide a response to the comments contained in this letter. The Permit contains new 
provisions that were not addressed in previous permit iterations or comments; therefore, 
comments regarding these new provisions necessitate a response from SDRWQCB. 
Additionally, a number of comments contained in this letter request clarification of 
Permit provisions. The City cannot receive the written clarification it has requested if the 
SDRWQCB declines to respond to comments. 

The Permit Fails to Cite Applicable Authority or otherwise Support the Exceedence 
of Federal Requirements. 

Many of the Permit's requirements exceed those established by EPA regulations. The 
SDRWQCB needs to delineate the sources of authority that require SDR WQCB to 

·-.---exceed-those-requirements;--Asstated-inour-previous-Ietter,·such documentation-is--------· 
necessary because those portions of the Permit that exceed the federally required 
minimum represent state mandates within the meaning of Article XIII B § 6 of the 
California Constitution. Although the SDR WQCB has stated that none of the Permit 
provisions exceed federal requirements, and therefore do not constitute unfunded state 
mandates, the City disagrees with this assessment. (See City of Burbank v. State Water 
Resources Control Bd. (2005) 35 Cal.4th 613, 619-21; and County of Los Angeles v. 
Commission on State Mandates, (2007) 150 Cal. App. 4th 898, 915-18 (stating that 
whether the Los Angeles County MS4 Permit constitutes an unfunded State mandate is a 
question for the Commission on State Mandates).) 

It is worth noting that the City's request for such a differentiation is in no way a 
reflection of its willingness to implement the Permit. To the contrary, in order to allow 
the City to seek reimbursement from the State so that it can adequately fund its storm 
water program, and thereby fully implement the Permit, the City needs the SDR WQCB 
to accurately support each Permit requirement with citation to the Federal authority that 
requires the Permit to include the relevant provision. Those portions of the Permit that 
are not required by any federal authority represent state mandates, and the City is entitled 
to reimbursement for the cost of implementing them. 

The Permit Improperly Requires the Copermittees to Regulate Phase II Entities. 

The Permit holds the Copermittees responsible for inputs into their respective MS4s from 
what the EPA has classified as Phase II storm water dischargers. Most of these entities 
qualify as local agencies within the meaning ofthe Government Code. (Cal. Gov. Code § 
53090) Pursuant to the Government Code, the Copermittees have minimal authority over 
their conduct. (Cal. Gov. Code § 53091) This is especially true with regard to school 
facilities which are exempt from many of the conditions .that the Permit will require the 
City to enforce. Such exemptions significantly limit the ability of the Copermittees to 
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regulate storm water discharges from local agencies. 

The City made this comment in its last letter to the SDRWQCB. While the SDRWQCB 
did provide a response, its overall response failed to adequately acknowledge the inability 
of the Copermittees to regulate Phase II entities. (See Response to Comments, p. 7.) At a 
minimum, the Permit should be amended to reflect this lack of authority, and should be 
rewritten to absolve the Copermittees of responsibility for enforcing stormwater 
regulations against those entities that have been issued Phase II Permits, or have been 
classified by the State Water Resources Control Board as "Non-traditional Small MS4s 
anticipated to be designated in the future." 

The Permit Does not Clearly Allocate Responsibility for BMP Implementation for 
. Flood Control Structure. 

Permit section DJ.a.( 4) requires each Copermittee to implement procedures to assure 
that flood management projects assess water quality impacts, and requires all 
Copermittees to evaluate their existing flood control devices for impacts on storm water 

- ---quality:-Thisisdespitethefact-thatthe0range County Flood Control District owns, 
operates and maintains virtually all of the flood control devices in the Permit area. 

The City raised this issue in its last letter to the SDR WQCB, and the SDR WQCB 
responded stating: 

The Regional Board appreciates the fact that many structural flood control 
devices are owned and operated by the Orange County Flood Control 
District, which is also a Copermittee. Each Copermittee must meet the 
requirements a/the Tentative Order/or its structural flood control 
devices. The Regional Board expects that the Flood Control District and 
other Copermittees will communicate with each other regarding structures 
owned by the District that serve other municipalities. 

(Response to Comments, p. 58, emphasis added.) 

The SDRWQCB's response implies that it will not hold the City responsible for the 
maintenance and impact of flood control structures that the City lacks the authority to 
control. While this language is helpful, in order to clarify responsibility for flood control 
structures, the Permit should be revised to reflect the SDRWQCB's response to 
comments. 

Permit section D.4.h. Does Not Adequately Define the Requirements for 
Compliance. 

Permit section D.4.h. has been modified to state that the Copermittees must "implement 
management measures and procedures to prevent, respond to, contain and clean up all 
sewage and other spills that may discharge into its MS4 from any source (including 
private laterals and failing septic systems)." 
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Because it is unclear what is meant by "management measures and procedures", it is 
unclear what compliance with this section will require. The City is concerned that the 
ambiguity created by this language will be used to require a comprehensive management 
program. The City therefore requests that SDRWQCB clarify what is meant by the terms 
"management measures and procedures" so that the Copermittees may properly comment 
on the potential requirements. 

The Permit Improperly Holds Copermittees Responsible for the Maintenance and 
Operation of Sanitary Sewers. 

Permit sections DJ.a.(7), and D.4.h. require the Copermittees to implement controls to 
prevent and eliminate infiltration of seepage from sanitary sewers to MS4s, and to 
prevent, respond to, contain and clean up all sewage that may discharge into their MS4. 

The City previously noted that these requirements are unnecessary because the City, as 
well as most of south Orange County, is serviced by numerous water districts that own, 
operate, and maintain their own sanitary sewer infrastructure. The SDR WQCB 

·--responded-stating thatthe-requirements-includedin-Permit-§-Bc3"a,(-T)-are-"reasonable----·
functions ofMS4 operators." (Response to Comments, p. 58.) 

Permit sections D.3.a.(7), and D.4.h. do not address a situation where MS4 operators are 
"passively accepting" runoff from another entity. Rather, seepage and other spills are the 
result of poor maintenance on the part of other entities such as the sanitary sewer 
operator. Accordingly, in order to limit such inputs to the MS4 the Copermittees must 
essentially oversee the operations and maintenance of the sanitary sewer operators within 
the Copermittees respective jurisdictions. Such oversight of a local agency's activities is 
not the traditional, or appropriate role of an MS4 operator. 

The City, therefore, requests that the SDRWQCB limit the requirements contained in 
these sections, and revise them to clearly state that those Copermittees who do not own or 
operate their own sanitary sewer systems are only required to work cooperatively with 
local sanitary sewer operators to prevent seepage and other spills from entering the MS4. 

The Permit Should not Require BMP Implementation for Mobile Businesses. 

Despite comments from a number ofthe Copermittees, Permit section DJ .b.(3) still 
requires the development and implementation of a number of programs to reduce the 
discharge of pollutants from mobile businesses. As a practical matter, these requirements 
will be very difficult to enforce. 

The SDRWQCB responded to the City's previous comments on this issue stating: 

The language in the Tentative Order is intended to provide broad 
flexibility to the Copermittees to account for the individual make-up of 
each municipality and for the difficulties with identifying and 
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communicating with mobile business operators. This section has not been 
revised. 

(Response to Comments p. 60:) 

While the City welcomes the SDRWQCB's efforts to provide the Copermittees with 
broad flexibility, the City feels that the difficulties associated with regulating mobile 
businesses outweigh any benefits provided by such flexibility. 

The SDRWQCB should therefore revise this section of the Permit to provide the 
Copermittees with the discretion to focus on mobile sources when they identify them as a 
significant source of stormwater pollution affecting their jurisdiction. As is the case with 
residential, individual car washing, the City will have the opportunity, and authority to 
regulate such discharges if they are, or at any time become, a "significant source of 
pollutants to waters of the U.S." 

The Permit should not Require a Long Term Business Plan. 

The SDR WQCB declined to change the requirement that the Copermittees develop a 
business plan for their respective stormwater programs. Consequently, Permit section 
F.3. will still require each Copermittee to submit a business plan that identifies a long 
term funding strategy for program evolution and funding decisions. 

In response to the City's previous comments on this issue, SDRWQCB provided the 
following justification: 

Currently each Copermittee provides an annual estimate of its budget for 
the upcoming annual reporting period. This does not demonstrate that 
each proposed program activity will be fully implemented because many 
proposed activities either have longer construction periods or reqUire 
future expenditures for operation and maintenance (O&M). 

(Response to Comments, p. 68.) 

As stated in our previous comment, the City does not always have information on the 
future sources of funding for its stormwater program. This makes production of a 
"Business Plan" difficult. More importantly, the SDRWQCB does not need to know the 
long term funding sources for each Copermittee's storm water program. Requiring such 
a report is overreaching in a manner that will unnecessarily cost the Copermittees 
additional time and resources. 

Notably, the applicable Federal Regulations do not require a long term funding plan such 
as that currently required by the Permit. The Federal Regulation cited by the SDRWQCB 
in its response to comments does not support the requirement that each Copermittee 
develop a long term funding plan. As written, 40 C.F.R. § 122.26(d)(2)(vi) states: 

For each fiscal year to be covered by the permit, a fiscal analysis of the 
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necessary capital and operation and maintenance expenditures necessary 
to accomplish the activities of the programs under paragraphs (d)(2) (iii) 
and (iv) of this section. Such analysis shall include a description of the 
source of funds that are proposed to meet the necessary expenditures, 
including legal restrictions on the use of such funds. 

Any mention of funding beyond each fiscal year is absent from this regulation. In fact, 
40 C.F.R. § 122.26(d)(2)(vi) requires nothing more than an animal assessment of funding. 
Consequently, the current requirement that the Copermittees provide an annual estimate 
oftheir budget for the upcoming annual reporting period is fully compliant with federal 
regulations, and more stringent requirements are unnecessary. 

Moreover, the Copermittees have not given the SDRWQCB any reason to need a long 
term funding assessment. Although the response to comments cites a number of projects 
that will require long term funding, to date, the Copermittees have not under· funded any 
portion of their respective stormwater programs. If the Copermittees are unable to fund 
their stormwater programs because ofa lack of planning, they will be in violation of the 

-~ --Permit4hinesult~issufficientto-ensure~adequate'funding'forail aspectsofthe~------

Copermittees programs. 

Although there may be benefits to long term financial planning, the authority and onus 
for implementing a long term plan properly resides with the individual Copermittees. 
The. City therefore requests that the SDRWQCB amend the Permit and recommend rather 
than require a "Business Plan." 

The Permit's Hydromodification Requirements May Preclude Superior 
Alternatives. 

In its previous letter, the City provided limited comments on the issues rai·sed by Permit's 
hydromodification requirements. The City is fully aware of the benefits that limiting the 
impact of hydro modification can have for water quality. However, the City is concerned 
that the Permit may limit otherwise effective forms of hydro modification best 
management practices by dictating specific requirements. 

The City therefore requests that the SDRWQCB limit the requirements of Permit, 
including sections D. Lh., and D. Ld.( 4)·( 6) to allow the Copermittees to require 
management procedures that will prevent adverse impacts on downstream hydrologic 
conditions in any format the Copermittees may choose. This broad level of discretion 
will allow the Copermittees to ensure that innovative stormwater solutions are developed 
in a manner that is complementary to the applicable development project. 

Conclusion. 

We appreciate your attention to our comments. As stated at the beginning of this letter, 
the City views these comments as part of the on·going, open dialogue between the 
Copermittees and the SDR WQCB to help develop an effective Permit for this region. 
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. The City is committed to the goal of water quality improvement and wants to work with 
the SDRWQCB in developing the most cost-effective way to reach that goal. We look 
forward to receiving your response to the above comments and concerns. If you should 
have any questions, please contact Devin Slaven, Water Quality Specialist, at (949) 461-
3436. 

Sincerely, 
CITY OF LAKE FOREST 

-c:;2dv 
Robert L. Woodings, P.E 
Director of Public Works/City Engineer 

cc: Robert C. Dunek, City Manager 
---------'fheodore-(:J;Simon, P;E., Engineering Services Manager 

Devin E. Slaven, REA, Water Quality Specialist 
Chris Crompton, County of Orange, ROMD 
Jeremy Haas, Environmental Scientist, SDRWQCB 

0004107



 
 

EXHIBIT B 
 

0004108



rMftla~AIiiI+lliI+iftl'l·.tJf:Watershed··Activities 

Copermittee 

FY07-08 FY08-09 FY 09-10 FY 10-11 FYll-12 

Carlsbad $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00 

Chula Vista $35,000.00 $36,500.00 $38,000.00 $39,500.00 $41,000.00 

Coronado $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,221.00 

Del Mar $7,500.00 $9,500.00 $10,450.00 $11,495.00 $12,644.50 

EI Cajon $52,002.00 $38,848.00 $49,040.00 $74,592.00 $92,182.00 

Encinitas $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,222.00 

Escondido $20,000.00 $24,000.00 $28,800.00 $34,560.00 $41,470.00 

Imperial Beach $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,221.00 

La Mesa $30,000.00 $30,000.00 $36,000.00 $43,200.00 $51,840.00 

Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00 

National City $199,470.00 $207,448.80 $215,746.75 $224,376.62 $233,351.69 

Oceanside $25,000.00 $30,000.00 $36,000.00 $43,200.00 $51,840.00 

Poway $500.00 $5,000.00 $6,000.00 $7,200.00 $8,640.00 

San Diego $600,000.00 $660,000.00 $726,000.00 $798,600.00 $878,460.00 

San Marcos $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00 

Santee $4,408.00 $9,212.00 $9,673.00 $10,157.00 $10,665.00 

Solana Beach $1,000.00 $1,200.00 $1,440.00 $1,728.00 $2,073.60 

Vista $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00 

Inincorporated $40,000.00 $48,000.00 $57,600.00 $69,120.00 $82,944.00 

Airport Authority 
... ,.. .. -"c -or 

Port District 
.. .. .. * * 

Program Totals $1,053,880.00 $1,146,508.80 $1,270,909.75 $1,425,120.62 $1,587,982.79 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07-OS FYOS-09 FY 09-10 FY10-11 FYl1-12 
carlsbad $0.00 $0.00 $0.00 $0.00 $0.00 

Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00 

Coronado $26,000.00 $27,000.00 $28,350.00 $29,768.00 $31,256.00 

Del Mar $3,000.00 $3,150.00 $3,307.50 $3,472.88 $3,646.52 

EI cajon $2,998.00 $16,152.00 $16,960.00 $17,808.00 $18,698.00 

Encinitas $2,800.00 $3,500.00 $4,000.00 $4,500.00 $5,000.00 

Escondido $6,125.00 $10,250.00 $10,760.00 $11,300.00 $11,865.00 

Imperial Beach $28,000.00 $29,400.00 $30,870.00 $32,414.00 $34,035.00 

La Mesa $1,305.00 $2,000.00 $2,100.00 $2,205.00 $2,315.00 

Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00 

National City $0.00 $0.00 $0.00 $0.00 $0.00 

Oceanside $3,349.00 $3,482.00 $3,621.00 $3,765.00 $3,915.00 

Poway $8,000.00 $4,900.00 $5,100.00 $5,300.00 $5,511.00 

San Diego $507,346.00 $532,713.00 $554,021.00 $576,183.00 $599,230.00 

San Marcos $3,314.00 $3,479.70 $3,653.69 $3,836.37 $4,028.19 

Santee $2,437.00 $4,874.00 $5,118.00 $5,374.00 $5,643.00 

Solana Beach $12,000.00 $12,600.00 $13,230.00 $13,891.50 $14,586.08 

Vista $4,000.00 $5,600.00 $6,048.00 $6,350.00 $6,668.00 

Unincorpo_rated $15,000.00 $25,000.00 $26,250.00 $27,563.00 $28,940.00 

Airport Authority 
I 

Port District 
.. .. .. .. .. 

Program Totals $599,674.00 $657,100.70 $685,039.19 $713,962.74 $744,080.78 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07·08 FY08.Q9 FY09-10 FY 10·11 FY 11-12 
Carlsbad $26,962.00 $27,281.10 $28,645.10 $30,077.41 $39,923.36 

Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00 

Coronado $396.00 $2,484.00 $2,583.00 $2,687.00 $2,794.00 

Del Mar $9,897.50 $8,917.00 $9,254.79 $9,606.09 $9,971.45 I 
EI Cajon $34,107.00 $35,472.00 $36,890.00 $38,366.00 $39,900.00 

Encinitas $0.00 $0.00 $0.00 $0.00 $0.00 

Escondido $59,280.00 $59,280.00 $61,585.00 . $62,890.00 $64,775.00 1 

Imperial Beach $452.00 $1,584.00 $1,656.00 $1,728.00 $1,800.00 

La Mesa $44,437.12 $46,215.00 $48,064.00 $49,987.00 $51,986.00 

Lemon Grove $1,968.00 $2,047.00 $2,129.00 $2,214.00 $2,302.00 

National City $16,716.25 $22,041.75 $22,923.42 $23,840.36 $24,793.97 

Oceanside $13,172.00 $13,698.00 $14,245.00 $14,814.00 $15,406.00 

Poway $60,900.00 $65,772.00 $71,034.00 $76,716.00 $82,854.00 

San Diego $253,652.00 $308,505.00 $320,845.00 $333,679.00 $347,026.00 

San Marcos $37,232.00 $38,721.28 $40,270.13 $41,880.94 $43,556.17 

Santee $4,408.00 $4,606.00 $4,836.00 $5,078.00 $5,332.00 

Solana Beach $10,415.52 $10,832.14 $11,265.43 $11,716.04 $12,184.69 

Vista $22,822.80 $41,102.10 $42,746.18 $44,456.03 $46,234.27 

Unincorporated $436,394.00 $713,207.00 $741,735.28 $771,404.69 $802,260.88 
ftll 1"" .. ftu ... 'v, , .. ,. 

.,. ". -,.. -.,.. 

Port District 
". .. .. .. .-

Program Totals . $1,033,212.19 $1,401,765.37 $1,460,707.33 $1,521,140.56 $1,593,099.79 

* Co-Permittee Not Participating in Test Claim 
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I=ftia,...iUAftACeAssessment -Annual 

FY07-08 FY08-09 FY 09-10 FY10-11 FYl1-12 

Carlsbad $12,867.45 $13,356.41 $13,863.96 $14,390.79 $14,937.64 

Chula Vista $73,112.00 $152,072.00 $158,155.00 $164,481.00 $171,060.00 

Coronado $75,000.00 $18,210.00 $18,939.00 $19,696.00 $20,484.00 

Del Mar $0.00 $46,431.00 $48,288.24 $50,219.77 $52,228.56 , 

EI Cajon $0.00 $86,729.00 $90,199.00 $93,807.00 $97,559.00 l 

Encinitas $0.00 $32,240.00 $33,530.00 $34,871.00 $36,266.00 

Escondido $7,638.00 $6,830.00 $7,814.00 $8,939.00 $10,226.00 

Imperial Beach $0.00 $42,900.00 $44,850.00 $46,800.00 $48,750.00 

La Mesa $79,609.00 $84,609.68 $90,993.16 $97,431.72 $103,928.60 

Lemon Grove $0.00 $39,975.00 $41,574.00 $43,237.00 $44,966.00 

National City $16,716.25 $22,041.75 $22,923.42 $23,840.36 $24,793.97 

Oceanside $3,256.00 $3,515.00 $4,255.00 $4,995.00 $5,624.00 

Poway $0.00 $37,303.00 $38,795.12 $40,346.92 $41,960.80 

San Diego $35,820.00 $77,127.00 $80,212.00 $83,420.00 $86,757.00 

San Marcos $16,250.00 $17,062.50 $17,915.63 $18,811.41 $19,751.98 

Santee $51,220.00 $52,965.00 $55,086.00 $56,765.00 $59,033.00 

Solana Beach $0.00 $7,715.20 $8,023.81 $8,344.76 $8,678.55 

Vista $20,874.75 $43,416.75 $45,153.42 $46,959.56 $48,837.94 

Unincorporated $0.00 $77,794.08 $80,905.84 $84,142.08 $87,507.76 

Airport Authority 
.. .. .. .. .. 

Port District 
.. .. .. .. .. 

Program Totals $392,363.45 $862,293.37 $901,476.59 $941,498.36 $983,350.80 

* Co-Permittee Not Participating in Test Claim 
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'EdUcation ·"EcjLlcatiqnal Surveys 

Copermittee 

FY07-08 FY08-09 FY 09-10 FY 10-11 FY11-12 
carlsbad $4,850.00 $0.00 $0.00 $0.00 $0.00 

Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00 

Coronado $2,887.00 $6,005.00 $6,245.00 $6,495.00 $6,755.00 

Del Mar $0.00 $12,480.00 $12,979.20 $13,498.37 $14,038.30 

EI Cajon $0.00 $23,760.00 $24,710.00 $25,699.00 $26,727.00 

Encinitas $0.00 $0.00 $0.00 $0.00 $0.00 

Escondido $0.00 $0.00 $0.00 $0.00 $0.00 

Imperial Beach $0.00 $12,672.00 $13,248.00 $13,824.00 $14,400.00 

La Mesa $0.00 $11,536.00 $11,997.72 $12,477.64 $12,976.32 

Lemon Grove $0.00 $11,808.00 $12,280.00 $12,772.00 $13,282.00 

National City $1,769.78 $5,521.71 $5,742.58 $5,972.28 $6,211.17 

Oceanside $10,656.00 $11,082.00 $11,525.00 $11,986.00 $12,465.00 

Poway $0.00 $0.00 $0.00 $0.00 $0.00 

San Diego $14,505.00 $15,085.00 $15,688.00 $16,316.00 $16,969.00 

San Marcos $2,700.00 $2,808.00 $2,920.32 $3,037.13 $3,158.62 

Santee $25,250.00 $26,259.00 $27,310.00 $28,404.00 $29,539.00 

Solana Beach $0.00 $5,207.76 $5,416.07 $5,632.71 $5,858.02 

Vista $0.00 $5,000.00 $5,200.00 $5,408.00 $5,624.00 

Unincorporated $0.00 $22,095.36 $22,979.17 $23,898.34 $24,854.28 
Airport Aumorlty >I- >I- >I- >I- >I-

Port District 
>I- >I- >I- >I- >I-

Program Totals $62,617.78 $171,319.83 $178,241.06 $185,420.48 $192,857.71 

* Co-Permittee Not Participating in Test Claim 
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:onv~vancesystem 

FY07"()8 FY08-09 FY09-10 FY 10-11 FYl1-12 

carlsbad $56,000.00 $58,128.00 $60,336.86 $62,629.66 $65,009.59 

Chula Vista $824,196.00 $1,950,755.00 $1,734,316.00 $1,795,789.00 $1,859,720.00 

Coronado $12,000.00 $42,480.00 $44,179.00 $45,946.00 $47,784.00 

Del Mar $0.00 $0.00 $0.00 $0.00 $0.00 

EI cajon $0.00 $269,424.00 $280,151.00 $291,307.00 $302,909.00 

Encinitas $48,573.20 $50,516.13 $52,536.77 $54,638.24 $56,824.00 

Escondido $221,900.00 $188,200.00 $194,300.00 $200,200.00 $206,300.00 

Imperial Beach $171,200.00 $178,048.00 $185,169.92 $192,576.72 $200,279.79 

La Mesa $0.00 $0.00 $0.00 $0.00 $0.00 

Lemon Grove $14,924.00 $15,520.96 $16,141.80 $16,787.47 $17,458.97 

National City $0.00 $0.00 $0.00 $0.00 $0.00 

Oceanside $351,910.00 $360,580.00 $369,597.00 $523,000.00 $544,000.00 

Poway $365,214.00 $376,170.00 $387,456.00 $399,080.00 $411,052.00 

San Diego $929,200.00 $966,368.00 $1,005,022.72 $1,045,223.63 $1,087,032.57 

San Marcos $104,000.00 $108,160.00 $112,486.40 $116,985.86 $121,665.29 

Santee $0.00 $0.00 $0.00 $0.00 $0.00 

Solana Beach $1,766.88 $1,837.56 $1,911.06 $1,987.50 $2,067.00 

Vista $117,611.85 $130,062.60 $135,265.10 $140,675.71 $146,302.74 

Unincorporated $237,591.55 $247,095.21 $256,979.02 $267,258.18 $277,948.51 

Airport Authority 
.. .. -.". 

Port District 
.. .. .. -..- .. 

Program Totals $3,456,087.48 $4,943,345.46 $4,835,848.66 $5,154,084.97 $5,346,353.46 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07-08 FY08-09 FY 09-10 FY 10-11 FYl1-12 

Carlsbad $0.00 $0.00 $0.00 $0.00 $0.00 

Chula Vista ~O.uu $0.00 $0.00 $0.00 $0.00 

Coronado $0.00 $0.00 $0.00 $0.00 $0.00 

Del Mar $0.00 $0.00 $0.00 $0.00 $0.00 

EI cajon $0.00 $0.00 $0.00 $0.00 $0.00 i 

Encinitas $0.00 $0.00 $0.00 $0.00 $0.00 

Escondido $0.00 $0.00 $0.00 $0.00 $0.00 

Imperial Beach $48,000.00 $49,920.00 $51,917.00 $56,070.00 $58,313.00 

La Mesa $0.00 $0.00 $0.00 $0.00 $0.00 

Lemon Grove $33,565.00 $34,907.60 $36,303.90 $37,756.06 $39,266.30 

National City $0.00 $0.00 $0.00 $0.00 $0.00 

Oceanside $0.00 $0.00 $0.00 $0.00 $0.00 

Poway $221,092.00 $227,725.00 $234,557.00 $241,593.00 $248,841.00 

San Diego $0.00 $0.00 $0.00 $0.00 $0.00 

San Marcos $0.00 $0.00 $0.00 $0.00 $0.00 

Santee $0.00 $0.00 $0.00 $0.00 $0.00 

Solana Beach $0.00 $0.00 $0.00 $0.00 $0.00 

Vista $79,967.52 $83,166.22 $86,492.87 $89,952.58 $93,550.69 

Unincorporated $0.00 $0.00 $0.00 $0.00 $0.00 

Airport Authority 
.. 

Port District 
.. .. .. ,. OF 

Program Totals $382,624.52 $395,718.82 $409,270.77 $425,371.64 $439,970.99 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07-08 FY08-09 FY09-10 FY 10-11 FY 11-12 

carlsbad $0.00 $0.00 $0.00 $0.00 $0.00 

Chula Vista $U.UU -$0:00 $0.00 TOID TO.oo 

Coronado $4,011.00 $4,171.00 $4,338.00 $4,512.00 $4,692.00 

Del Mar $14,779.80 $15,370.99 $15,985.83 $16,625.27 $17,290.28 

EI cajon $0.00 $0.00 $0.00 $0.00 $0.00 

Encinitas $0.00 $0.00 $0.00 $0.00 $0.00 

Escondido $90,000.00 $92,700.00 $95,500.00 $98,300.00 $101,000.00 

Imperial Beach $0.00 $0.00 $0.00 $0.00 $0.00 

La Mesa $0.00 $0.00 $0.00 $0.00 $0.00 

Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00 

National City $1,379.09 $2,868.51 $2,983.25 $3,102.58 $3,226.68 

Oceanside $465,000.00 $484,000.00 $503,000.00 $523,000.00 $544,000.00 

Poway $0.00 $0.00 $0.00 $0.00 $0.00 

San Diego $400,000.00 $416,000.00 $432,640.00 $449,945.60 $467,943.42 

San Marcos $0.00 $0.00 $0.00 $0.00 $0.00 

Santee $0.00 $0.00 $0.00 $0.00 $0.00 

Solana Beach $2,314.56 $2,407.14 $2,503.43 $2,603.57 $2,707.71 

Vista $4,438.20 $4,615.73 $4,800.36 $4,992.37 $5,192.07 

Unincorporated $32,398.85 $127,291.47 $132,383.13 $137,678.46 $143,185.60 .. .. .. ,. 
Airport Authority 

Port District 
.. .. .. .. .. 

Program Totals $1,014,321.50 $1,149,424.85 $1,194,134.00 $1,240,759.84 $1,289,237.76 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07-08 FY08-09 FY 09-10 FY10-11 FYl1-12 

carlsbad $0.00 $0.00 $0.00 $0.00 $0.00 

Chula Vista ~.UO $0.00 $0.00 $0.00 $0.00 

Coronado $27,500.00 $27,500.00 $27,500.00 $27,500.00 $27,500.00 

Del Mar $0.00 $0.00 $0.00 $0.00 $0.00 

EI cajon $0.00 $0.00 $0.00 $0.00 $0.00 

Encinitas $0.00 $0.00 $0.00 $0.00 $0.00 I 

Escondido $0.00 $0.00 $0.00 $0.00 $0.00 

Imperial Beach $0.00 $0.00 $0.00 $0.00 $0.00 I 

La Mesa $0.00 $0.00 $0.00 $0.00 $0.00 

Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00 

National City $745.46 $1,580.36 $1,643.58 $1,709.32 $1,777.70 

Oceanside $442,000.00 $460,000.00 $478,000.00 $497,000.00 $517,000.00 

Poway $0.00 $0.00 $0.00 $0.00 $0.00 

San Dieao $1,210,000.00 $218,400.00 $227,136.00 $236,221.44 $245,670.30 

San Marcos $0.00 $0.00 $0.00 $0.00 $0.00 

Santee $0.00 $0.00 $0.00 $0.00 $0.00 

Solana Beach $0.00 $0.00 $0.00 $0.00 $0.00 

Vista $0.00 $0.00 $0.00 $0.00 $0.00 

Unincorporated $400,000.00 $140,000.00 $140,000.00 $140,000.00 $140,000.00 

Airport Authority 

Port District 
.. .. .. ... ... 

Program Totals $2,080,245.46 $847,480.36 $874,279.58 
--

$902,430.76 _ $931,947.92 

* Co-Permittee Not Participating in Test Claim 
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Copermittee 

FY07-0S FYOS-09 FY 09-10 FY 10-11 FYl1-12 % of Total 

Carlsbad :tiU.UU ~U.UU :tiU.UU ~,6':J'::l.UU ~U.OO 3.19% 

Chula Vista :tiU.OO ~U.oo ~U.OO $11,55U.00 :tiU.oo 5.50% 

Coronado :PU.OO $0.00 $U.UO $2,184.00 $0.00 1.04% 

DelMar :tiU.OO $0.00 $D.OO $1,281.00 $0.00 0.61% 

EI Cajon $0.00 $D.oo $0.00 $5,27UJO $0.00 2.51% 

Encinitas ~U.uu ~U.uu :tiU.UU ~41U.UU --w.oo 2.10% 

Escondido :pu.oo :tiU.OO :tiU.OO $7,8':J6.oo $0.00 3.76% 

Imperial Beach ~U.oo :tiU.OO :PU.OO $2,037.UU $0.00 0.97% 

LaMesa :PU.OO :tiU.oo $0.00 $3,528.00 $D.oo 1.6S% 

Lemon Grove :tiU.oo :tiU.oo :tiU.OO $2,142.00 $U.OO 1.02% 

National City :tiU.oo :tiU.00 :tiU.OO $3,570.00 $D.oo 1.70% 

Oceanside :tiU.OO :tiU.oo :tiU.UU $9,912.00 $U.OO 4.72% 

Poway :tiU.OO $U.OO $0.00 $5,397.00 $D.oo 2.57% 

San Diego :tiU.oo $U.oo $0.00 $61,803.00 :tiU.00 29.43% 

San Marcos :tiU.oo $0.00 $D.oo $5,208.00 $0.00 2.4S% 

Santee $D.oo $0.00 $0.00 $4,116.00 $0.00 1.96% 

Solana Beach $0.00 $0.00 $0.00 $Im:rnJ $U]Xf 0.82% 

Vista :tiU.OO :tiU.OO :tiU.OO :P5,5U2.oo $U.OO 2.62% 

uruncorporated :tiU.OO :tiU.oo :pu.oo ~2,454.oo $0.00 29.74% 

AIrpon AUmOrlty :tiU.oo $0.00 $D.OU $1,575.00 $0.00 0.75% 

ron Ulsmcr $D.oo $0.00 $0.00 $1,743~OO $0.00 0.83% 

Program Totals $0.00 $0.00 $0.00 $210,000.00 $0.00 100.0% 

** Please note Co-Permittee's Airport Authority and Port District are not participating in the Test Claim. 
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Copermittee 
% 

** Please note Co-Permittee's Airport Authority and Port District are not participating in the Test Claim. 
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Copermittee 

FY07-08 FY08-09 FY 09-10 FY 10-11 FY11-12 % ofTotal 

Carlsbad :P;:Sb,~lS~.IU :PL4,1X>~.lSU :tiU.UU :pu.uu :tiU.UU 5.87% 

Chula Vista :ji01,lSW.lb WlI,LUO.IU :tiU.UU :tiU.UU :pu.uu 9.81% 

Coronado :P;:S,::S:>Z.I~ :PZ,Z:S4.:t~ :pu.uu :pu.uu :tiU.UU 0.53% 

DelMar :P3,!>1l.b7 :PZ,::s4I.IZ :tiU.UU :pu.uu :PU.UU 0.56% 

EI Cajon $5,UZO.70 :p3,351.17 :tiU.UU :tiU.UU :pU'uu 0.80% 

Encinitas :p~,::S1~.4~ :jiO,LIL.~ :pu.uu :pu.uu :tiU.UU 1.48% 

Escondido :PIl ,lS~lS.6L :Pll,':I6L.Ll :tiU.UU :tiU.UU :tiU.UU 2.84% 

Imperial Beach :p;:s,4IlS.M :PL,Ll~.W :pu.uu :pu.uu :tiU.UU 0.54% 

LaMesa :jiO,014.~4 WI,4W.~b :tiU.UU :PU.UU :pu.uu 1.05% 

Lemon Grove :p3,!>7ts.IZ :PZ,::Stso.4Z :tiU.UU :tiU.UU :tiU.oo 0.57% 

National City ~,2tsZ.Ots WI,18ts.45 :tiU.oo :jjU.UU :jjU,uu 1.00% 

Oceanside :PLL,:)lU.UZ $15,UUO.o8 :tiU.oo :jjU.UU :tiU.UU 3.57% 

Poway :P':l,4~lS.~ 1 :jiO,66L.bl :pu.uu :jjU.UU :jjU.UU 1.51% 

San Diego :pnl,6':1b.bl :PlSl,:>':Il.llS :jjU.UU :pu.uu :jjU.UU 20.86% I 

San Marcos :P;:S::S,LUlS.':Ib :pLL,UlL.M :tiU.UU :pu.uu :pu.uu 5.26% 

Santee :pn,n6.bl :Pl,4LL4U :pu.uu :pu.uu :jjU.UU 1.77% 

Solana Beach :p::s ,bM.4:> :PL,4:>b.6U :tiU.UU :pu.uu :pu.uu 0.58% 

Vista :Pl1,bIL.U:> :pl,l41.::s:t :pu.uu :jjU.UU :jjU.uu 1.84% 
uruncorporatea :PZ4::s,L:>::S.b:t :PlbZ,lb':l.U :pu.uu :pu.uu :tiU.UU 38.61% 

AitpOn AUtnortty :p3,UUU.UU :pz,uuu.uu :pu.uu :PU.UU :tiU.UU 0.48% 
ron Ulsmcr :p3,UUU.UU $Z,UUU.UU :tiU.UU :pU.uu :pU.oo 0.48% 

Program Totals 630,000.00 420,000.00 0.00 0.00 0.00 100.0% 

** Please note Co-Permittee's Airport Authority and Port District are not participating in the Test Claim. 

0004120



ICQ.~Petntitit:.e'Costs>~.RE!gi6rial;Residel1.ti.al···Ed.ucationPrograrn 

** Please note Co-Permittee's Airport Authority and Port District are not participating in the Test Claim. 
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* Co-Permittee Not Participating in Test Claim 
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Copermittee 
% 

** Please note Co-Permittee's Airport Authority and Port District are not participating in the Test Claim. 
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Copermittee Total Fiscal Year Costs for Each Co-Permittee 

FY07-08 FY08-09 FY 09-10 FY 10-11 FY11-12 TOTAL 

Carlsbad $199.503.98 $208.852.90 $184.787.31 $201.604.20 $214.254.30 $1.009.002.70 
Chula Vista $1.013.871.41 $2.236.213.23 $1.998.331.92 $2.082,497.66 $2.146,437.04 $9,477.351.24 
Coronado $166.243.19 $148.092.79 $153.669.00 $159.746.00 $166.219.66 $793.970.64 
DelMar $54,449.97 $119.190.17 $123.603.48 $130,464.14 $135.053.69 $562.761.46 
EI Cajon $113.704.46 $515.394.60 $544.812.79 $595.862.29 $629.236.51 $2.399.010.64 
Encinitas $81.357.44 $129.331.50 $131,453.19 $142.381.98 $144.883.57 $629,407.69 

Escondido $431,460.32 $428.053.11 $444.651.45 $472.177.07 $486.030.67 $2.262.372.62 
Imperial Beach $260.389.02 $327.929.34 $342.091.42 $361.147.85 $374.786.28 $1.666.343.90 

LaMesa $168.357.06 $197.078.34 $212.520.02 $233.312.75 $248.701.58 $1.059.969.75 
Lemon Grove $60.337.37 $114.182.48 $118.751.70 $125.698.28 $128.552.16 $547.521.99 
National City $260.548.65 $289.599.85 $301.204.23 $317.008.64 $326.171.74 $1,494,533.12 

Oceanside $1.356.146.02 $1,432.978.98 $1.483.750.68 $1.698.237.15 $1.764.020.90 $7.735.133.73 
Poway $681.174.29 $761.839.60 $787.632.64 $822.392.50 $847.784.27 $3.900.823.29 

San Diego $4.162.388.30 $3.556.601.35 $3.723.125.34 $3.980.638.85 $4.126.890.74 $19.549.644.58 
San Marcos $234.255.96 $249.386.82 $244.916.65 $262.712.66 $271.081.61 $1.262.353.70 

Santee $120.159.11 $139.999.55 $138.985.66 $148.550.29 $150.712.60 $698,407.21 
Solana Beach $38,474.16 $52.426.04 $59.031.39 $58.654.80 $50.992.16 $259.578.54 

Vista $280.959.42 $364.128.55 $376.681.19 $402.978.91 $413.305.40 $1.838.053.47 
u~corporatea $1,485.274 $1.835.181 $1.812.989 $1.955.099 $1.977.506 $9.066.050.01 

Attpon AUtnOnty * * * * * $0.00 
ron UlStnCt * * * * * $0.00 

Program. Totals $11~9,054-"45_ $13,106,460.68 _ ~13, 182,989.32 ~H,J§1, 165.24 $14,602,620.61 $66.212.290.30 

* -Co-Permittee Not Participating in Test Claim 
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CITY OF DANA POINT CITY COUNCIL 

Lisa A. Bartlett 
Mayor 

September 28, 2009 

Dr. Richard Wright & Board Members 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Steven H. Weinberg 
Mayor Pro T em 

Lara Anderson 

Joel Bishop 

Scott Schoeffel 

Subject: Comments on August 12, 2009 Tentative Order No. R9-2009-0002 
NPDES No. CASOI08740 

Dear Dr. Wright and Fellow Board Members, 

Water quality improvement has been the top priority strategic goal for the City of Dana 
Point this during past Permit Cycle. Dana Point and our fellow South Orange County 
Cities have been making great strides in Water Quality Improvement some of which we 
expressed in our Power Point presentation on July 1st

. The San Diego Region's Draft 
2008 303( d) listing proposal, released this August, proposes to delist or not list 28 of 42 
locations covering the entire South Orange County coastline for the cities of Laguna 
Beach, Dana Point, and San Clemente. This is proof of our ongoing success in reducing 
current listings and using the iterative BMP approach for MEP, and non point sources 
without fines for compliance. 

Yet as we turn our attention to better addressing dry weather flows in this new Permit 
Cycle, Staff has developed a new approach; mandatory minimum fines for Numeric 
Effluent Limits (NEL's). No other California NPDES Regional Permit has this 
regulatory bludgeon. There are multiple problems with this approach, seven of which we 
discuss below. 

First, the Board has no flexibility in making reasonable decisions with this NEL proposal. 
Witness the July 1,2009, Board Meeting when the Board's hands were tied, according to 
Staff, in fining SOCW A and SCWD $204,000 for what we believe the board recognized 
was a permit language violation, not a water quality violation at the ocean discharge 
point. 

Second, inclusion of NEL's is the top priority concern with the draft permit for the 
County and the Co-Permittees. It really makes the Permit untenable and invites 
litigation. Similar concerns exist with the inclusion of language indicating that 
Permittees must strictly comply with waste load allocations in a TMDL, and strictly meet 
Stormwater Action Levels. Strict compliance with any of these numeric limits is not 
"reasonably achievable" as required by the California Water Code. Nor has there been 
any attempt to analyze the "economic" impacts of these requirements, as required under 

33282 Golden Lantern, Dana Point, CA 92629 • (949) 248-3500 • FAX (949) 248-9052 • www.danapoint.org 
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the Water Code. Please see our attached legal comments, responding to the discussion at 
the July I Board. 

Third, the potential costs of mandatory mInImUm fines, and their impacts could be 
astronomical. The State Board is contemplating a standard non-compliance fine of $2 per 
gallon per day for violations. As an example, Salt Creek dry weather flow is 300,000 to 
600,000 gallons per day. This is just one medium sized outflow and fines could exceed 
one million-dollars a day. Per the proposed NEL criteria, we believe that Salt Creek will 
be in exceedance of NEL's from Day I of the new Permit for the Total Nitrogen 
standard. Nitrogen is abundantly found in the natural environment from air and decaying 
vegetation. Staff says that proof of natural occurrence will be accepted by RWQCB Staff 
as compliance. But what constitutes proof? How much study and cost justification will 
be acceptable? Will a Standard of Proof be litigated by a third party and will unfair fines 
be imposed by mandate? 

Fourth, the NEL standards proposed by Staff are unattainable in some cases, even in 
naturally occurring and pristine creeks, indicator bacteria is an example. Indicator 
bacteria has been studied by expert scientists at SCCWRP and has been found to be at 
levels which may exceed the NEL' s in reference watersheds - the watersheds that 
represent the untouched/undeveloped areas of the County. Why is bacteria included as an 
NEL when we already have TMDL's for bacteria that the Board has approved? The 
TMDL recognizes this complex non-point source will probably take 10 years to control 
in huge watersheds like San Juan Creek which drains a 13 5 square mile area, yet the NEL 
requires compliance as soon as the permit is in effect. 

Fifth, dry weather flow is more characteristic of non-point source than point source flow. 
Every single property has the potential to over-irrigate and the source varies each day of 
the week. MS4 36" diameter pipes requiring monitoring each drain hundreds, and in 
many cases, more than 1000 properties each. The MEP standard for stormwater, which 
includes non rain water runoff, recognizes the practical unreasonableness of tracking 
down and treating every storm drain back to every watershed source to eliminate every 
pollutant immediately. 

Sixth, the detailed Permit language is flawed - for example in determining if the dry 
water flow is natural (non-anthropogenic), it requires permittees must determine it is 
from a natural influence in both "origin and conveyance". Since the MS4 is generally 
manmade pipe (the conveyance) this is generally an impossible standard to meet on its 
face. 

Seventh, Coastal bluff groundwater contributes heavily to South Orange County dry 
weather runoff. A confounding problem is that much of our dry weather flow is made up 
of groundwater. Our groundwater is known for having constituents such as Iron, 
Manganese, Nitrates, etc. Although the Permit language purports to "accept" natural 
constituents, again what is the standard of proof? This can be particularly difficult and 
costly to study and may be unable to yield completely definitive answers - again leading 
to potential third party litigation and potential fines. 

0004126



In summary, regarding NEL's, we currently we have a successful program that meets the 
intent of the NEL's. Orange County's dry weather monitoring program to identifY and 
then address controllable pollutants is well recognized for the investigative information it 
provides, and Permittees are required to address pollutant discoveries. Please further 
consider the County's proposed program as an effective alternative to the NEL's. Let's 
explore and evaluate reasonable standards, natural sources and positive effects of 
reducing irrigation runoff during this cycle together. 

We are three months into the Fiscal Year and looking at how we can trim another 5% off 
of our operating budget due to declining revenues. The magnitude of the added costs for 
this Permit are addressed in the County's letter and are of significant concern. Please 
heed the facts stated therein as no economic analysis has been prepared or considered by 
Board Staff to date, in spite of the requirement under California Law to do so. Further, 
no cost consideration based changes have been made since the July 1 Board Meeting, 
despite Board Member inquiries, as well as the Board's expressed concern with imposing 
unfunded mandates on the Permittees. 

Please reconsider the issues of consistent regulations with the North Orange County 
Santa Ana Region Permit as no consistency related changes to the tentative draft have 
been made since the July 1 Board Meeting, despite Board inquiries. 

Please recognize that the City supports and incorporates by reference the comments 
submitted on this latest Draft Permit by the County of Orange. We thus hereby request 
that you take into consideration our comments contained herein and the County's 
comments, before adopting any final permit. Attached with this letter are legal comments 
on the Draft Permit that have been prepared through our City Attorney's office, and we 
would ask that the Board consider these comments in its deliberations on the final Draft 
Permit, and that it revise the Draft Permit so as to rectifY the legal concerns set forth in 
these legal comments. 

As you can see from the attached legal comments, as well as the comments submitted by 
the County of Orange, there continues to be fundamental disagreement on the propriety 
of including NEL's, SALs and TMDLs in the Permit, particularly without the Regional 
Board first complying with the requirements of California Water Code sections 13241 
and 13000. Further, there continues to be a significant difference of opinion on the 
legality of the Regional Board Staff s new permit requirement which would force the 
City to prohibit all "dry weather" runoff, specifically including "landscape irrigation," 
"irrigation waters," and "lawn waters," from entering the City storm drain system. Not 
only does the City believe that this requirement goes far beyond what is required by 
federal law, as evidenced by the fact that these discharges are allowed to be discharged 
into the storm drain system under the current permit, but in addition, it is apparent that 
the Regional Board Staff is attempting to impose this mandate on the City without first 
complying with the requirements of California Water Code sections 13241 and 13000. 

Finally, because the imposition of NEL's, SALs, and WLAs from TMDLs are all new 
mandated limits that are not required under federal law, and similarly because a 
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prohibition on dry weather and irrigation waters from entering the MS4 is a new mandate 
not required by federal law, as are the new LID and retrofitting and related requirements, 
none of these requirements may lawfully be imposed without the Regional Board first 
providing funding as required under the California Constitution for such mandates. For 
example, the retrofitting provisions in the Permit specifically require the City to "develop 
and implement a retrofitting program." This is a new program being mandated on the 
City, but without the State first providing funding as required by the California 
Constitution. 

We had hoped to be more supportive of this Permit as we have been in previous NPDES 
Permit Cycles. However, even as a beach city heavily dependent on the economic 
benefits of and moral obligations towards a clean ocean, we have grave concerns with the 
inflexible regulatory manner in which the current draft is written. Please send this back 
to the drawing board for Staff to readdress NEL' s, cost/unfunded mandates & 
consistency, as well as the other issues referenced. 

Sincerely, 

Lisa Bartlett 
Mayor of the City of Dana Point 

Enc: Attachment A with Exhibit I 

CC: John Robertus, Jimmy Smith, SDRWQCB 
Chris Crompton, Richard Boon, County of Orange 
Doug Chotkevys, Brad Fowler, Lisa Zawaski, City of Dana Point 
Richard Montevideo, Rutan & Tucker 
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Attachment A 

Legal Comments Of The City Of Dana Point On 
Tentative Order No. R9-2009-0002 - August 12,2009 Draft 

San Diego Regional Water Quality Control Board 

Prepared by Rutan & Tucker, LLP 
Richard Montevideo 
September 25, 2009 

I. INTRODUCTION 

These legal comments are being submitted on behalf of the City of Dana Point to the 

most recent August 12,2009 version of the Tentative Order No. R9-2009-0002, hereafter "Draft 

Permit" or "Draft Order." For the record, the City had previously submitted comments to earlier 

iterations of Draft Order with these prior comments being dated August 22, 2007, January 21, 

2008, and May 15,2009. All such prior comments, along with the exhibits included therewith, 

are already a part of the Administrative Record in this matter and \\<ill not be attached and 

repeated herein. As indicated in the Notice for Written Comment Period dated August 12,2009 

issued by the California Regional Water Quality Control Board, San Diego ("Regional Board"): 

"All comments submitted on earlier drafts of this Permit are part of the record for this matter and 

will be considered by the Regional Board. Therefore, it is not necessary to resubmit or repeat 

comments." Accordingly, the focus of these legal comments will be to address new issues 

and/or to elaborate further on the more critical legal issues raised by the Draft Order. 

II. THE MEP STANDARD UNDER THE CLEAN WATER ACT APPLIES TO ALL 
'"DISCHARGES OF POLLUTANTS" FROM THE MS4, REGARDLESS OF 
WHETHER THE POLLUTANTS IN THE DISCHARGE ARISE FROM 
"STORM"V ATER" OR ALLEGED "NON-STORMW A TER." 

The federal Clean Water Act ("CWA" or "Act") expressly applies the Maximum Extent 

Practicable ("MEP") Standard to all "pollutants" discharged "from" the Municipal Separate 

Storm Sewer System ("MS4"), whether the discharges are classified as "non-stormwater" or 
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"stonnwater." Although "non-stonnwater" is required to be "effectively prohibited" from 

entering "into" the MS4, the CW A does not treat discharges "from" the MS4 any differently if 

the "pollutants" in issue arose as a result of a "stonnwater" versus an alleged "non-stonnwater" 

discharge. (33 U.S.C. § 1342(p)(3)(B)(iii).) 

As such, if "dry weather" is improperly classified as "non-stonnwater," such a 

classification should not in any way change how the "pollutants" in the discharge are to be 

addressed. Instead, under the CW A, regardless of the nature of the discharge, i.e., be it 

"stonnwater" or alleged "non-stonnwater," the MEP standard continues to apply. Moreover, the 

MEP Standard is the only standard required under the CW A to be applied to discharges from a 

City's MS4, and no numeric limits are required by the Act, regardless of whether the original 

sources of the discharge is non-stonnwater. 

The language in the Act requires municipalities to "require controls to reduce the 

discharge of pollutants to the maximum extent practicable." (Id.) The Act then applies the MEP 

Standard to the "discharge of pollutants" from the MS4, not to the discharge of "stonnwater" or 

"non-stonnwater" from the MS4. As such, the State Board's attempted classification of "dry-

weather" as "non-stonnwater," for example, has no relevance to the issue of the types of 

"controls" required under the Act to address the "pollutants" in issue. 

Section 1342(p)(3)(B) of the Act entitled "Municipal Discharge" provides, in its entirety, 

as follows: 

Pennits for discharges from municipal storm sewers -

(i) may be issued on a system- or jurisdictional- wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
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(iii) shall require controls to reduce the discharge of pollutants to the maximum 

extent practicable, including management practices, control techniques and 

system, design and engineering methods, and such other provisions as the. 

Administrator or the State determines appropriate for the control of such 

pollutants. (33 U.S.C. § 1342(p)(3)(B), emphasis added.) 

This language in the CW A has consistently been interpreted as requiring an application 

of the MEP Standard to municipal discharges, rather than an application of a standard requiring 

strict compliance with numeric limits. Specifically, federal law only requires strict compliance 

with numeric effluent limits by industrial dischargers, but not by municipal dischargers. As the 

Ninth Circuit in Defenders of Wildlife v. Brown ("Defenders") (9th Cir. 1999) 191 F.3d 1159 

found, "Congress required municipal storm-sewer dischargers 'to reduce the discharge of 

pollutants to the maximum extent practicable' finding that the Clean Water Act was "not merely 

silent" regarding requiring "municipal" dischargers to strictly comply with numeric limits, but in 

fact found that the requirement for traditional industrial waste dischargers to strictly comply with 

the limits was "replaced" with an alternative requirement, i.e., "that municipal storm-sewer 

dischargers 'reduce the discharge o/pollutants to the maximum extent practicable ... ill such 

circumstances, the statute unambiguously demonstrates that Congress did not require 

municipal storm-sewer discharges to comply strictly with 33 U.S.c. § 1311(b)(J)(C). (Id. at 

1165; emphasis added.) 

Similarly, in Building Industry Association of San Diego County v. State Water 

Resources Control Board ("BIA") (2004) 124 Cal.AppAth 866, there as well the Appellate 

Court, relying upon the Ninth Circuit's holding in Defenders, agreed that "with respect to 

municipal stormwater discharges, Congress clarified that the EPA has the authority to fashion 
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NPDES pennit requirements to meet water quality standards without specific numeric effluent 

limits and instead to impose 'controls to reduce the discharger of pollutants to the maximum 

extent practicable.'" (Id. at 874, emphasis added.) The Court of Appeal in the BfA Case 

explained the reasoning for Congress' different treatment of Stonnwater dischargers versus 

industrial waste dischargers when it stated that: 

Congress added the NPDES stonn sewer requirements to 
strengthen the Clean Water Act and making its mandate 
correspond to the practical realities of municipal stonn sewer 
regulation. As numerous commentators pointed out, although 
Congress was reacting to the physical differences between 
municipal storm water runoff and other pollutant discharges 
that made the 1972 legislation's blanket effluent limitations 
approach impractical and administratively burdensome, the 
primary points of the legislation was to address these 
administrative problems while giving the administrative bodies the 
tools to meet the fundamental goals of the Clean Water Act in the 
context of stonnwater pollution. (Id. at 884, emphasis added.) 

The Draft Pennit, by attempting to impose a series of numeric effluent limits on 

municipal dischargers, goes beyond what was required by Congress with the 1987 Amendments 

to the CW A, and treats municipal dischargers in precisely the same manner as industrial waste 

dischargers. Because the Draft Pennit imposes a standard of strict compliance with numeric 

limits on municipalities, it goes beyond the requirements mandated by the CW A, and as such, 

plainly triggers the need to comply with Water Code sections 13000 and 13241. Moreover, and 

as also discussed below, such a significant shift in policy is directly contrary to well-established 

State Board and US EPA policy. 

In State Board Order No. 91-04, the State Board addressed the propriety of the 1990 

Municipal NPDES Pennit for Los Angeles County, and particularly whether such pennit, in 

order to be consistent with applicable State and federal law, was required to have included 

"numeric effluent limitations." In addition to the State Board's interchangeable use of the tenns 
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"storm water" and "urban runoff' when discussing the applicable standard to be applied under 

the CW A (see discussion below), the State Board confirmed that the MEP standard applies to the 

"discharge o/pollutants" from the MS4, and made no mention of the need to apply a different 

standard if the ('discharge o/pollutants" arose from alleged "non-stornlwater" rather than 

"storm water." To the contrary, the State Board recognized the MEP standard applied to 

"pollutants in runoff," irrespective of the source of the pollutants, finding as follows: 

We find here also that the approach of the Regional Board, 
requiring the dischargers to implement a program of best 
management practices which ,",,11 reduce pollutants in runoff, 
prohibiting non-storm water discharges, is appropriate and proper. 
We base our conclusion on the difficulty of establishing 
numeric effluent limitations which have a rational basis, the 
lack of technology available to treat storm water discharges at 
the end of the pipe, the huge expense such treatment would 
entail, and the level of pollutant reduction which we anticipate 
from the Regional Board's regulatory program. (State Board 
Order No. 91-04,p. 16-17, emph. added.) 

This State Board Order, and others as discussed below, all show that although there are 

two requirements imposed upon municipalities under the CW A, one requiring that municipalities 

effectively prohibit "non-stormwater" "into" the MS4, and a second requiring municipalities to 

"reduce the discharge of pollutants to the maximum extent practicable," that the MEP standard 

applies to "pollutants in runoff' coming out of the MS4 system, regardless of whether such 

discharges are storm water or non-stormwater. The only difference in the requirements to be 

imposed upon the municipalities between stormwater and non-stormwater, involves the need for 

municipalities to "effectively prohibit non-stormwater discharges into the" MS4. 

In addition, it is the present policy of the State of California not to use strict numeric 

limits as a means by which to implement the MEP standard under the Act. Instead, it is State 

policy to apply the MEP standard through an iterative BMP process, and not through the use of 

strict numeric discharge limitations. This policy is reflected in numerous State Board orders and 
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other legal documentation from the State Board. (See, e.g., State Board Order No. 91-04, p. 14 

["There are no numeric objectives or numeric effluent limits required at this time, either in the 

Basin Plan or any statewide plan that apply to storm water discharges." p. 14]; State Board Order 

No. 96-13, p. 6 ["federal laws does not require the [San Francisco Reg. Bd] to dictate the 

specific controls."]; State Board Order No. 98-01, p. 12 ["Stormwater permits must achieve 

compliance with water quality standards, but they may do so by requiring implementation of 

BMPs in lieu ofnumeric water quality-based effluent limitations."]; State Board Order No. 

2001-11, p. 3 ["In prior Orders this Board has explained the need for the municipal storm 

water programs and the emphasis on BMPs in lieu of numeric effluent limitations. '1; State 

Board Order No. 2001-15, p. 8 ["While we continue to address water quality standards in 

municipal storm water permits, we also continue to believe that the iterative approach, which 

focuses on timely improvements of BMPs, is appropriate. '1; State Board Order No. 2006-12, p. 

17 ["Federal regulations do not require numeric effluent limitations for discharges of 

stormwater"]; Stormwater Quality Panel Recommendations to The California State Water 

Resources Control Board - The Feasibility of Numeric EjJluent Limits Applicable to Discharges 

of Storm water Associated with Municipal, Industrial and Construction Activities, June 19,2006, 

p.8 ["It is notfeasible at this time to set enforceable numeric effluent criteriafor municipal 

BMPs and in particular urban dischargers."]; and an April 18,2008 letter from the State 

Board's Chief Counsel to the Commission on State Mandates, p. 6 ["Most NPDESPermits are 

largely comprised of numeric limitations for pollutants . ... Storm water permits, on the other 

hand, usually require dischargers to implement BMPs."].) 

Moreover, as to TMDLs, the WLAs within a TMDL are similarly not required under the 

CW A to be strictly complied with by municipal dischargers. This conclusion was confirmed by 
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U.S. EPA itself in an official November 22,2002 EPA Guidance Memorandum, entitled 

"Establishing Total Maximum Daily Load (DIfDL) Waste Load Allocations (WLAs) for Storm 

Water Sources and NPDES Permit Requirements Based on those WLAs." In this official 

Guidance Memorandum, EPA explained that for NPDES Permits regulating municipal storm 

water discharges, any water quality based effluent limit for such discharges, should be "in the 

form of BMPs and that numeric limits will be used only in rare instances." (EPA Guidance 

Memo p. 6, emphasis added.) The EPA recommended that "for NPDES-regulated municipal 

.. . dischargers efflueltt limits should be expressed as best managemem practices (BMPs), 

rather than as numeric effluent limits." (Id. at p. 4.) EPA went on to expressly recognize the 

difficulties in regulating stormwater discharges, explaining its policy as follows: 

EPA's policy recognizes that because storm water discharges 
are due to storm events that are highly variable in frequency 
and duration and are not easily characterized, only in rare 
cases will it be feasible or appropriate to establish numeric 
limits for municipal and small construction storm water 
discharges. The variability in the system and minimal data 
generally available make it difficult to determine with 
precision or certainty actual and projected loadings for 
individual dischargers or groups of dischargers. Therefore~ 
EPA believes that in these situations, permit limits typically 
can be expressed as BMPs, and that numeric limits will be used 
only in rare instances. (EPA Guidance Memo, p. 4.) 

Because EPA has expressly found, particularly when it comes to the incorporation of a 

TMDL into a Municipal NPDES Permit, "that numeric limits will be used only in rare 

instances," and because in this case there is no evidence this Permit is a "rare instance" that 

would justify the inclusion of numeric limits, any incorporation of the subject TMDLs, or any 

other numeric limits, into the Municipal NPDES Permit in issue should be limited to the 

inclusion ofMEP-complaint BMPs, and not "numeric limits." 
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In short, neither State or federal law, nor State or federal policy, provide for the 

incorporation of strict numeric limits into a Municipal NPDES Permit. In fact, they provide for 

the contrary, and recognize that numeric limits should only be incorporated into a municipal 

NPDES Permit in "rare instances," with the State Board's Numeric Effluent Limits Panel 

concluding going so far as to conclude that "it is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs and in particular urban dischargers." (Numeric 

Limits Permit Report, p. 8.) 

lit THE REGIONAL BOARD HAS FAILED TO COMPLY WITH WATER CODE 
SECTIONS 13241 AND 13000. 

The Draft Pemlit contains a number of provisions requiring strict compliance with 

Numeric Effluent Limitations ("NELs") for dry weather runoff, Stormwater Action Levels 

("SALs") for wet weather runoff, and waste load allocations ("WLAs") and other numeric limits 

for both, pursuant to adopted and to be adopted Total Maximum Daily Loads ("TMDLs"). It 

also contains new requirements when compared to the existing municipal NPDES Permit that, in 

effect, require the Pemlittees to prohibit all "dry weather" discharges from entering the MS4, 

except for identified exempted discharges. Moreover, the prohibition on the discharge of dry 

weather discharges into the MS4 now specifically includes "Landscape Irrigation," "Irrigation 

Waters," and "Lawn Waters," all of which are exempted discharges in the existing Municipal 

NPDES Permit for South Orange County. Similarly, the Draft Permit seeks to impose a number 

of provisions known as "low impact development" ("LID") requirements, including new 

Standard Stormwater Mitigation Plan ("SSMP") requirements, along with Retrofitting and new 

Hydromodification requirements. None of the aforementioned proposed Draft Permit terms, 

however, appear to have been developed in accordance with Water Code sections 13241 and 

13000. 
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Moreover, the NELs, SALs, and TMDL requirements, as well as the new dry weather 

prohibition requirement and the new LID, Retrofitting, Hydromodification and related 

requirements, are all new permit terms which are not required under the CW A or under any of 

the regulations thereunder. As such, these are requirements which can only be imposed once the 

Regional Board complies with the requirements under the Porter-Cologne Act, specifically 

including Water Code sections 13241 and 13000. 

A. The NEL, SAL And TMDL Draft Permit Terms. 

Section C.S. of the Draft Permit requires each co-permittee to "obtain the non-stormwater 

dry weather numeric limitations" set forth therein, including NELs for bacteria, nitrogen, 

phosphorus, and others, and including NELs for metals based on the California Toxics Rule 

("CTR"). There are also separate NELs for dry weather runoff for the Dana Point Harbor and 

saline lagoon/estuaries, as well as for discharges to the surf zone. 

The Draft Permit also establishes various SALs, and provides that the "failure to 

appropriately consider and react to SAL exceedences in an iterative manner creates a 

presumption that the co-permittees have not complied with the MEP standard." (Draft Permit, ~ 

D.l.) 

In addition, Section I of the Draft Permit entitled "Total Maximum Daily Loads" requires 

strict compliance with the waste load allocations ("WLAs") set forth in the Baby Beach bacteria 

TMDL, and also provides that the WLAs "of fully approved and adopted TMDLs are 

incorporated as Water Quality Based Effluent Limitations on a pollutant by pollutant, watershed 

by watershed basis." For Baby Beach, the Draft Permit requires that the WLAs "are to be met in 

Baby Beach receiving waters by the end of the year 2019" and that "the numeric targets are to be 

met once 100 percent of the WLA reductions have been achieved." 
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Accordingly, the Draft Permit seeks to impose strict numeric effluent limits on both dry 

weather and wet weather discharges, either in the form of NELs for dry weather discharges, 

SALs for wet weather discharges, or TMDLs for both. However, as discussed in prior comments 

and further elaborated on herein, the CW A plainly only imposes a "maximum extent practicable" 

standard on all discharges "from" a municipalities' separate storm sewer system ("MS4"). 

Because no aspect of the CW A, whether for dry weather or wet weather runoff, requires 

municipalities to strictly comply with numeric limits, but only requires compliance with the MEP 

Standard, all aspects of the California Porter-Cologne Act, Water Code section 13000, et seq., 

must be complied with, including, but not limited to, conducting an analysis of the factors set 

forth under Water Code section 13241, as well as of the policies and factors in section 13000. 

Yet, there is no indication anywhere in the record that such a 13241113000 analysis has ever 

been conducted for any of the proposed NELs, SALs, or WLAs (from TMDLs), nor are there 

any findings anywhere in the Draft Permit indicating compliance with Water Code sections 

13241 and 13000. 

B. The Prohibition On Dry \Veather Discharges. 

The Draft Permit also attempts to mandate that the Permittees prohibit the discharge of all 

dry weather discharges from entering the MS4, by redefining all such discharges as "non-storm 

water" discharges. Specifically, the Draft Permit deletes from the list of exempted discharges 

any "Landscape Irrigation," "Irrigation Water," and "Lawn Waters." Deleting these previously 

exempted categories of discharges from entering the MS4, is an attempt to impose additional 

requirements upon the Permittees that are not mandated by the CW A, and as such, is an attempt 

to impose non-federal mandates without the Regional Board having first conducted the analysis 

required under Water Code sections 13241 and 13000. 
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As discussed further herein, and in other legal comments being submitted on behalf of the 

County of Orange, the definition ofthe term "stormwater" includes "surface runoff' and 

"drainage," and as such, the discharge of all dry weather runoff including Landscape Irrigation, 

Irrigation Water and Lawn Waters, cannot properly be classified as "non-stormwater," and, thus 

should not be categorically prohibited from entering the MS4. Accordingly, section 

13241 (b )(3 )(B)(ii) of the CW A requiring that Permittees effectively prohibit the discharge of 

"non-stormwater" into the MS4, has no application to the discharge of non-point source 

Landscape Irrigation, Irrigation Waters or Lawn Waters. For example, the federal regulations 

define an "illicit" discharge as a discharge that is not composed entirely of "stormwater" except 

for discharges allowed pursuant to an NPDES Permit and discharges resulting from fire fighting 

activities. (40 CFR § 122.26(b)(2).) Because the term "stormwater," as discussed below, plainly 

includes surface runoff and drainage in addition to precipitation (discussed below), all such 

Landscape Irrigation, Irrigation Waters and Lawn Waters cannot correctly be classified as an 

"illicit" discharge, and the CW A plainly does not require that the Permittees prohibit such 

discharges from entering the MS4. If the CWA did so require, then of course the Regional 

Board would have included such a prohibition in prior Municipal NPDES Permits. 

C. The LID, SSMP, Retrofitting And Hydromodification Terms. 

The LID requirements and the related new SSMP, Retrofitting and Hydromodification 

requirements are similarly not mandated under the CW A. As such, these provisions can only be 

imposed after the Regional Board has first complied with the requirements of Water Code 

sections 13241 and 13000, as well as all other applicable requirements under California law. 
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D. Water Code Section 13000 Must Be Complied With When Adopting Any 
Permit Term Not Specifically Required By Federal Law. 

As discussed above, in BfA San Diego County v. State Board, supra, 124 Cal.AppAth 

866,874, the Court held that under the CWA, Congress distinguished between industrial and 

stonn water discharges and clarified that with respect to municipal storm water discharges, "the 

EPA has the authority to fashion NPDES Pennit requirements to meet storm water quality 

standards without specific numeric effluent limits .... " Accordingly, any attempt to proceed at 

this time and impose a pennit tenn that requires strict compliance with any numeric limit, is a 

requirement that clearly goes beyond what is mandated under federal law. 

In addition, clearly federal law does not require that municipalities prohibit the discharge 

of "Landscape Irrigation," "Irrigation Waters" or "Lawn Waters" from entering the MS4 or from 

treating all dry weather discharge as non-stonnwater. If this were, in fact, a requirement under 

the CW A, such a prohibition would have been included in prior Municipal NPDES pennits 

issued by the Regional Board. Because the definition of "stonnwater," "surface runoff' and 

"drainage," in addition to "stonn water" runoff and "snow melt," as discussed below, includes all 

landscape runoff and other dry weather runoff, it cannot properly be defined as "non-

stonnwater" under the CWA. 

Furthennore, there is nothing in the CW A or the federal regulations, or otherwise, that 

would suggest that such discharges are to be classified as "illicit" discharges, or to otherwise be 

prohibited from entering the MS4. The fact that these discharges were previously consistently 

pennitted in prior Municipal NPDES Pennits issued by this Regional Board, is confinnation of 

the fact that the CWA does not require such a prohibition of these types of discharges from 

entering the MS4. Accordingly, any attempt at this time to force the Pennittees to prohibit the 

discharge of all dry weather runoff, including but not limited to, Landscape Irrigation, Irrigation 
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Waters or La\\>TI Waters, from entering the MS4, is a new requirement that goes beyond the 

requirements of the CW A, and is thus a new requirement that can only be imposed after the 

Regional Board has first complied with all aspects of the Porter-Cologne Act, specifically 

including, but not limited to, Water Code sections 13241 and 13000. 

In addition, the new LID and related new SSMP, Retrofitting and Hydromodification 

requirements in the Draft Permit, are all provisions that are not required under any provision of 

the CW A or the regulations thereunder. As such, compliance with Water Code sections 13000 

and 13241 is necessary before any such new permit terms can be imposed upon the Permittees. 

Under the California Supreme Court's holding in City of Burbank v. State Water 

Resources Control Board (2005) 35 Ca1.4th 613, a regional board must consider the factors set 

forth in Water Code sections 13000 and 13241 when adopting an NPDES Permit, unless 

consideration of those factors "would justify including restrictions that do not comply with 

federal law." (Id.. at 627.) According to the Supreme Court in Burbank, "Section 13263 directs 

Regional Boards, when issuing waste discharger requirements, to take into account various 

factors including those set forth in Section 13241." 

In Burbank, the California Supreme Court held that to the extent the NPDES Permit 

provisions in that case were not compelled by federal law, that the Boards were required to 

consider their "economic" impacts on the dischargers themselves, with the Court finding that the 

Water Boards must analyze the "dischargers cost of compliance." (Id .. at 618.) The Court 

specifically interpreted the need to consider "economics" as requiring the consideration of the 

"cost of compliance" on the cities involved in that case. (Id .. at 625 ["The plain language of 

Sections 13263 and 13241 indicates the Legislature's intent in 1969, when these statutes were 

enacted, that a regional board consider the costs of compliance when setting effluent limitations 
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in a waste water discharge permit."].) And according to the California Supreme Court, the goal 

of the Porter-Cologne Act is to "attain the highest water quality which is reasonable, considering 

all demands being made and to be made on those waters and the total values involved, beneficial 

and detrimental, economic and social, tangible and intangible." (Id. at 618, citing Water Code 

§ 13000.) 

Accordingly, under the Burbank decision, Section 13241 compels the Boards to consider 

the following factors when developing NPDES Permit terms. 

(a) Past, present, and probable future beneficial uses of water. 

(b) Environmental characteristics of the hydrographic unit under consideration, 

including the quality of water available thereto. 

(c) Water quality conditions that could reasonably be achieved through the 

coordinated control of all factors which affect water quality in the area. 

(d) Economic considerations. 

(e) The need for developing housing in the region. 

(1) The need to develop and use recycled water. 

In US. v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised water 

quality standards for salinity control because of changed circumstances which revealed new 

information about the adverse affects of salinity on the Sacramento-San Joaquin Delta ("Delta"). 

(Jd.. at 115.) In invalidating the revised standards, the Court recognized the importance of 

complying with the policies and factors set forth under both Water Code sections 13000 and 

13241, and emphasized section 13241 's requirement of an analysis of "economics," finding: 
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detrimental, economic and social, tangible and intangible." 
(§ 13000.) In fulfilling its statutory imperative, the Board is 
required to "establish such water quality objectives ... as in its 
judgment will ensure the reasonable protection of beneficial uses 
... " (§ 13241), a conceptual classification far-reaching in scope. 
(Id .. at 109-110, emphasis added.) 

* * * 

The Board's obligation is to attain the highest reasonable water 
quality "considering all demands being made and to be made on 
those waters and the total values involved, beneficial and 
detrimental, economic and social, tangible and intangible." 
(§ 13000, italics added.) (Id. at 116.) 

Justice BroV\iTI in her concurring opinion in Burbank also made several significant 

comments regarding the importance of considering "economics" in particular, and the Water 

Code section 13241 factors in general, before including numeric effluent limitations in an 

NPDES Permit. These comments are equally relevant today to the Regional Board's Draft 

Order: 
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Applying this federal-state statutory scheme, it appears that 
throughout this entire process, the Cities of Burbank and Los 
Angeles (Cities) were unable to have economic factors 
considered because the Los Angeles Regional Water Quality 
Control Board (Board) - the body responsible to enforce the 
statutory framework -failed to comply with its statutory 
mandate. 

For example, as the trial court found, the Board did not 
consider costs of compliance when it initially established its 
basin plan, and hence the water quality standards. The Board 
thus failed to abide by the statutory requirements set forth in 
Water Code section 13241 in establishing its basin plan. 
Moreover, the Cities claim that the initial narrative standards 
were so vague as to make a serious economic analysis 
impracticable. Because the Board does not allow the Cities to 
raise their economic factors in the permit approval stage, they 
are effectively precluded from doing so. As a result, the Board 
appears to be playing a game of "gotcha" by allowing the 
Cities to raise economic considerations when it is not practical, 
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but precluding them when they have the ability to do so. (Id. at 
632, J. Brown, concurring; emphasis added.) 

Justice Brown went on to find that: 

Accordingly, the Board has failed its duty to allow public 
discussion - including economic considerations - at the 
required intervals when making its determination of proper 
water quality standards. 

What is unclear is why this process should be viewed as a 
contest. State and local agencies are presumably on the same 
side. The costs will be paid by taxpayers and the Board should 
have as much interest as any other agency in fiscally 
responsible environmental solutions. (Id. at 632-33.) 

The above-referenced statutory, regulatory and case authority all confirm not only that 

municipal dischargers are to be treated differently than industrial dischargers, but also that 

"numeric limits" may only be applied to municipal dischargers after the analysis under Sections 

13241113000 have been complied with. They also confirm that "[i]t is not feasible at this time 

to set enforceable numeric effluent criteria for municipal BMPs and in particular urban 

dischargers." (Numeric Limits Panel Report, p. 8.) Accordingly, strict compliance with any 

numeric limits in a municipal NPDES Permit cannot be required at this time, and to the extent a 

numeric limit is attempted to be incorporated into the Draft Permit and strictly enforced as such 

through a means other than through the use of MEP-complaint BMPs, then all applicable 

requirements of State law, specifically including the analysis required under Water Code sections 

l3241113000, must be plainly met. 

Moreover, the new proposed requirements in the Draft Permit mandating that the 

Permittees prohibit the discharge of "Landscape Irrigation," "Irrigation Waters" or "Lavm 

Waters," from entering the MS4, are not requirements found anywhere in the CWA, and are thus 
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new permit requirements that can only be imposed after the Regional Board has first complied 

with the requirements of Water Code sections 13241 and 13000. 

Finally, as none of the LID, SSMP, Retrofitting and Hydromodification requirements are 

requirements that are mandated under federal law, the above-referenced provisions of Water 

Code sections 13241 and 13000 must be met before any such permit terms can lawfully be 

imposed under California law. 

IV. THE DEFINITION OF "STORMWATER" INCLUDES "DRY WEATHER" 
RUNOFF. 

The Draft Permit improperly provides that: "Non-storm water (dry weather) discharge 

from the MS4 is not considered a storm water (wet weather) discharge and therefore is not 

subject to regulation under the Maximum Extent Practicable (MEP) standard from CW A 

402(p)(3)(B)(iii), which is explicitly for 'municipal ... Stormwater Discharges (emphasis 

added)' from the MS4 Non-storm water discharges per CWA 402(p)(3)(B)(ii), are to be 

effectively prohibited." (Draft Permit, Finding C.14.) The Draft Order then proceeds to not only 

require that the co-permittees prohibit all "non-storm water" discharges into the MS4, including 

prohibiting any dry weather runoff from entering the MS4 unless otherwise expressly permitted 

under the Permit, but also to impose strict numeric effluent limitations, i. e., NELs upon all such 

dry weather discharges. 

Yet, the assertion that "dry weather" is something other than "storm water" is inaccurate 

and is directly controverted by the very regulations cited in the Draft Order. In addition, this 

purported finding that the term "storm water" does not include "dry weather," i.e., "urban 

runoff," was already been rejected by the Orange County Superior Court in that case entitled City 

of Arcadia v. State Board, OCSC Case No. 06CC02974, Fourth Appellate District Case No. 

G041545 (hereafter the "Arcadia Case"). This fact that the definition of "stormwater" includes 
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"urban runoff," was also recently admitted to by the State Board and the Los Angeles Regional 

Board in the Arcadia Case, as well as by the NRDC, the Santa Monica Baykeeper and Heal the 

Bay. As such, any attempt to redefine the term "stormwater" to exclude "dry weather," is 

contrary to law and should be rejected. 

First, it is clear from the plain language of the regulations that the term "Stormwater" 

includes all forms of "urban runoff' in addition to precipitation events. Specifically, section 

122.26(b)(13) reads as follows: "Storm water means storm water runoff, snow melt runoff, and 

surface runoff and drainage." (40 C.F.R. § 122.26(b)(13); italics in original, bolding and 

underlining added.) This definition starts with the inclusion of "storm water" and "snow melt 

runoff," and is then further expanded to include not only "storm water" and "snow melt runoff," 

but also "surface runoff' and "drainage." 

The Regional Board's proposed interpretation of this definition is an attempt to read the 

terms "surface runoff' and "drainage" out of the regulations. Such an interpretation is contrary 

to the plain language of the regulation itself, and is contrary to law. (See e.g., Astoria Federal 

Savings and Loan Ass 'n v. Solimino (1991) 501 U.S. 104, 112 ["[W]e construe statutes, where 

possible, so as to avoid rendering superflUOUS any parts tllereof. '1; City of San Jose v. Superior 

Court (1993) 5 CaL4th 47, 55 ["We ordinarily reject interpretations that render particular terms 

of a statute as mere surplusage, instead giving every word some significance. '1; Ferraro v. 

Chadwick (1990) 221 Cal.App.3d 86, 92 ["In construing the words of a statute ... an 

interpretation wllicll would render terms surplusage should be avoided, and every word should 

be given some significance, leaving no part useless or devoid of meaning. "]; Brewer v. Palel 

(1993) 20 Cal.AppAth 1017, 1022 ["We are required to avoid an interpretation which renders 

any language of the regulation mere surplusage."; and Hart v. ,HcLucas (9th Cir. 1979) 535 
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F .2d 516, 519 [UIIJn the construction 0/ administrative regulations, as well as statutes, it is 

presumed that every phrase serves a legitimate purpose and, there/ore, constructions which 

render regulatory provisions superfluous are to be avoided. '1) 

Second, beyond the plain language of the federal regulation, prior orders of the State 

Board confirm that the term "urban runoff' is included within the definition of "storm water." 

For example, in State Board Order No. 2001-15, the State Board regularly interchanges the terms 

"urban runoff' with "storm water," and discusses the "controls" to be imposed under the Clean 

Water Act as applying equally to both. In discussing the propriety of requiring strict compliance 

with water quality standards, and the applicability of the MEP standard in Order No. 2001-15, 

the State Board asserted as follows: 

227/022390·0003 
1040710.01 a09/25i09 

Urban runoff is causing and contributing to impacts on receiving 
waters throughout the state and impairing their beneficial uses. In 
order to protect beneficial uses and to achieve compliance with 
water quality objectives in our streams, rivers, lakes, and the 
ocean, we must look to controls on urban runoff. It is not enough 
simply to apply the technology-based standards of controlling 
discharges of pollutants to the MEP; where urban runoff is 
causing or contributing to exceedances of water quality standards, 
it is appropriate to require improvements to BMPs that address 
those exceedances. 

While we will continue to address water quality standards in 
municipal storm water permits, we also continue to believe that the 
iterative approach, which focuses on timely improvements of 
BMPs, is appropriate. We will generally not require "strict 
compliance" with water quality standards through numeric 
effluent limits and we will continue to follow a iterative 
approach, which seeks compliance over time. The iterative 
approach is protective of water quality, but at the same time 
considers the difficulties of achieving full compliance through 
BMPs that must be enforced through large and medium municipal 
storm sewer systems. (See Order 2001-15, p. 7-8; emphasis 
added.) 
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Moreover, at the urging of the petitioner in Order No. 2001-15, the State Board went so 

far as to modify the "Discharge Prohibition A.2" language, which was challenged by the 

Building Industry Association of San Diego County ("BIA"), because such Discharge 

Prohibition was not subject to the iterative process. The State Board found as follows in this 

regard: "The difficulty with this language, however, is that it is not modified by the iterative 

process. To clarify that this prohibition also must be complied with through the iterative process, 

Receiving Water Limitation C.2 must state that it is also applicable to Discharge Prohibition A.2 . 

. . . Language clarifying that the iterative approach applies to that prohibition is also necessary." 

(State Board Order No. 2001-15, p. 9.) 

The State Board further required that the Municipal NPDES permit challenged in that 

case be modified because the permit language was overly broad, as it sought to apply the MEP 

standard not only to discharges "from" MS4s, but also to discharges "into" MS4s, \\-ith the BIA 

claiming that it was inappropriate to require the treatment and control of discharges "prior to 

entry into the MS4," and with the State Board agreeing that such a regulation of discharges 

"into" the MS4 was inappropriate. [fd at 9 ["We find that the permit language is overly broad 

because it applies the MEP standard not only to discharges 'from' MS4s, but also to discharges 

"into' MS4s."].) 

In State Board Order No. 91-04 discussed above, the State Board specifically relied upon 

EPA's Stormwater Regulations, to find that: "Storm water discharges, by ultimately flowing 

through a point source to receiving waters, are by nature more akin to non-point sources as they 

flow from diffuse sources over land surfaces." (State Board Order No. 91-04, p. 13-14.) The 

State Board then relied upon EPA's Preamble to said Stormwater Regulations, and quoted the 

following from the Regulation: 
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For the purpose of [national assessments of water quality], urban 
runoff was considered to be a diffuse source for non-point source 
pollution. From a legal standpoint, however, most urban runoff is 
discharged through conveyances such as separate storm sewers or 
other conveyances which are point sources under the [Clean Water 
Act]. 55 Fed.Reg. 47991. (State Board Order No. 91-04, p. 14; 
emphasis added.) 

The State Board went on to conclude that the lack of any numeric objectives or numeric 

effluent limits in the challenged permit: "will not in any way diminish the permit's enforceability 

or its ability to reduce pollutants in storm water discharges substantially .... In addition, the 

(Basin] Plan endorses the application of 'best management practices' rather than numeric 

limitations as a means of reducing the level of pollutants in storm water discharges." (ld at 14, 

emphasis added.) (Also see Storm Water Quality Panel Recommendations to the California State 

Water Resources Control Board - The Feasibility of Numeric Effluent Limits Applicable to 

Discharges of Storm Water Associated with Municipal, Industrial and Construction Activities, 

June 19, 2008, p. 1 ["MS4 permits require that the discharge of pollutants be reduced to the 

maximum extent practicable (MEP)"], and p. 8 ["It is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs and in particular urban dischargers."]; State 

Board Order No. 98-01, p. 12 ["Storm water permits must achieve compliance with water 

quality standards, but they may do so by requiring implementation of BMPs in lieu of numeric 

water quality-based effluent limits."]; and State Board Order No. 2001-11, p. 3 ["In prior Orders 

this Board has explained the need for the municipal storm water programs and the emphasis on 

BMPs in lieu of numeric effluent limitations."].) 

Third, in the Arcadia Case, in its Decision, Judgment and Writ of Mandate, the Superior 

Court found that the tern1 "stormwater" was defined in the federal regulations to include not only 

"stormwater" but also "urban runoff." (See, Decision, Exhibit "1" hereto, p. 1 [" ... the 

Standards apply to storm water [i.e., storm water and urban runoffJ."]; Exhibit "2," Judgment in 
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the Arcadia Case, p. 2, fn 2, [citing to 40 C.F.R. § 122.26(b)(13) and finding that: "Federal law 

defines 'storm water' to include urban runoff, i.e., 'surface runoff and drainage"'.]; and Exhibit 

"3," Writ of Mandate in the Arcadia Case, p. 2, n. 2 ["Federal law defines 'storm water' to 

include urban runoff, i.e., 'surface runoff and drainage. "'].) 

It is further important to note that this interpretation of the term "storm water" as 

including "urban runoff," by the Superior Court in the Arcadia Case, has not been challenged on 

appeal by the State or Los Angeles Regional Boards, and in fact, has been agreed to by both of 

these Boards, as well as by the Intervenor environmental organizations. Specifically, in the State 

and Regional Boards' Opening Appellate Brief in the Arcadia Case, they agreed that the term 

"Stormwater" is to include "urban runoff," where they stated as follows: 

"Storm water," when discharged from a conveyance or pipe 
(such as a sewer system) is a "point source" discharge, but 
stormwater emanates from diffuse sources, including surface 
run-off following rain events (hence "storm water") and urban 
run-off. (See Exhibit "4" hereto, which is a true and correct copy 
of the cited portion from the Boards' Opening Appellate Brief in 
the Arcadia Case; emphasis added.) 

Thus, both the State and the Los Angeles Regional Boards have acknowledged that the 

term "stormwater" includes not only "stormwater" runoff from "rain events," but also other 

discharges from a storm sewer conveyance system, specifically including "urban runoff." (Jd.) 

This definition of the term "Stormwater" as including "urban runoff," has also been 

accepted by the NRDC, the Santa Monica Baykeeper, and Heal the Bay (collectively, 

"Intervenors"). In the Intervenor's Opening Brief in the Arcadia Case, said Intervenors admit as 

follows: 
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For ease of reference, throughout this brief, the terms "urban 
runoff" and "stormwater" are used interchangeably to refer 
generally to the discharges from the municipal Dischargers' 
storm sewer systems. The definition of "stormwater" includes 
"storm water runoff, snow melt runoff, and surface runoff and 
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drainage." (40 C.F.R. § 122.26(b)(13).) (See Exhibit "5," hereto, 
which is a true and correct copy of the cited portion of the 
Intervenors' Opening Appellate Brief in the Arcadia Case; 
emphasis added.) 

In sum, in light of the plain language of the federal regulation defining the term 

"stormwater" to include "urban runoff," i.e., "surface runoff' and "drainage" in addition to 

"storm water" and "snow melt," and given the findings of the Superior Court in the Arcadia 

Case, as well as the admissions by the State and Regional Boards and the Intervenors in that 

case, it is clear that the term "stormwater" as defined in the federal regulations, includes "dry 

weather" runoff. 

In short, the definition of "stormwater" plainly includes dry-weather runoff, i.e., "surface 

runoff and drainage," and as such, there is no basis to treat "dry-weather runoff' any differently 

under the CWA, e.g., to apply numeric effluent limits rather than the MEP Standard to dry-

weather runoff, or to require that municipalities prohibit all non-point source "Landscape 

Irrigation," "Irrigation Waters," "Lawn Waters," and other similar discharges, from entering the 

MS4. 

V. THE INCLUSION OF NUMERIC EFFLUENT LIMITS, ALONG 'WITH THE 
NEW PROHIBITION ON DRY WEATHER DISCHARGES FROM ENTERING 
THE MS4, AS WELL AS THE NEW LID, SSMP, RETROFITTING AND 
HYDROMODIFICATION REQUIRE-VIENTS, ARE ALL UNFUNDED 
MANDATES IN VIOLATION OF THE CALIFORNIA CONSTITUTION. 

Any requirements that goes beyond what is otherwise required under federal law, e.g., 

forcing the municipalities to strictly comply with numeric limits, as opposed to requiring 

compliance through the use ofMEP-complaint BMPs, and any other accompanying mandates 

that go beyond the requirements of federal law, such as requiring municipalities to prohibit the 

discharge of Landscape Irrigation or other similar dry weather runoff from entering the MS4, or 

the new LID, SSMP, Retrofitting, and Hydromodification and related requirements, can only be 
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imposed where adequate funds have first been provided to the municipalities to comply with 

such mandates. For example, Section F.3 of the Permit seeks to force the Permittees to "develop 

and implement a retrofitting program." Yet, this new mandated "restoration program" the 

Regional Board is attempting to force the Permittees to carry out, is not being funded by the 

State. Rather, the Draft Permit leaves it to the Municipal Permittees to fund this and many other 

new "programs" imposed by the Draft Permit." 

Article XIII B, Section 6 of the California Constitution prohibits the Legislature or any 

State agency from shifting the financial responsibility of carrying out governmental functions to 

local governmental entities. Article XIII B, Section 6 provides, in relevant part, as follows: 

Whenever the Legislature or any state agency mandates a new 
program or higher level of service on any local government, the 
state shall provide a subvention of funds to reimburse such local 
governments for the cost of such program or increased level of 
service .... 

This reimbursement requirement provides permanent protection for taxpayers from 

excessive taxation and requires discipline in tax spending at both state and local levels. (County 

of Fresno v. State (1991) 53 Ca1.3d 482,487.) Enacted as a part of Proposition 4 in 1979, it 

"was intended to preclude the state/rom shiftingfinancial responsibility to local entities that 

were ill equipped to handle the task." (Id.) 

Accordingly, because the Regional Board is proposing to require strict compliance with 

numeric limits, a requirement that exceeds the MEP Standard set forth in federal law; is requiring 

municipalities to prohibit dry weather runoff including irrigation waters from entering their 

storm drain system, another requirement not found in the CWA; and is imposing new LID, 

SSMP, Retrofitting and Hydromodification requirements, none of which are required under the 
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CW A; all such requirements are plainly new unfunded State mandates which may only be 

imposed where necessary funding has first been made available to the Permittees. 

The incorporation of new permit requirements that are not mandated by federal law, and 

that go unfunded by the State, plainly violate Article XIII B, Section 6 of the California 

Constitution. (See County of Los Angeles v. Commission on State Mandates (2007) 150 

Cal.AppAth 898, 914 ["We are not convinced that the obligations imposed by a permit issued by 

a Regional Water Board necessarily constitute federal mandates under all circumstances."].) 

VI. VARIOUS TERMS OF THE DRAFT PERMIT MAY ONLY LA WFULL Y BE 
ADOPTED AFTER A COST BENEFIT ANALYSIS HAS BEEN CONOUCTEO 
UNDER WATER CODE SECTIONS 13225 AND 13267. 

Under Section C. of the Draft Permit imposing numeric effluent limitations for dry 

weather runoff, the municipalities are required to implement certain monitoring programs to 

assure compliance with the NELs. Also, under Section D. of the Draft Permit involving the 

SALs, again the Regional Board is proposing to impose various monitoring obligations on the 

municipalities as a means of requiring compliance with such SALs. Other portions of the Draft 

Permit, some of which were discussed in prior comments, similarly seek to impose monitoring 

and reporting obligations upon the permittees. Yet, under the Porter-Cologne Act, no monitoring 

and/or reporting requirements may be imposed upon local agencies, without the Boards first 

conducting a "costlbenefit" analysis. To begin with, Water Code section 13225(c) provides as 

follows: 
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Each Regional Board, with respect to its region, shall, do all of 
the following: 

* * * 

(c) Require as necessary any state or local government to 
investigate and report on any technical factors involved in 
water quality control or to obtain and submit analyses of 
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water; provided that the burden, including costs, of such 
reports shall bear a reasonable relationship to the need for the 
report and the benefits to be obtained therefrom. (Water Code 
§ 13225(c).) 

Similarly, Water Code Section 13267(b) provides, in relevant part, as follows: 

* * * 
(b)(l). In conducting an investigation specified in subdivision (a), 
the regional board may require that any person who has discharged 
... or who proposes to discharge, waste within its region ... shall 
furnish, under penalty of perjury, technical or monitoring program 
reports which the regional board requires. The burden, including 
costs, of these reports shall bear a reasonable relationship to the 
need for the report and the benefits to be obtained from the 
reports. In requiring those reports, the regional board shall 
provide the person with a written explanation with regard to 
the need for the reports, and shall identify the evidence that 
supports requiring that person to provide the reports. (Water 
Code § 13267(b).) 

With the Draft Permit, although the Porter-Cologne Act expressly requires the Regional 

Board in this context to conduct a costlbenefit analysis, and specifically requires that the 

Regional Board provide the Permitees with a "written explanation with regard to the need for the 

reports" and "identify the evidence that supports requiring the person to provide the reports," 

there are no purported findings anywhere in the Draft Permit showing that any such cost'benefit 

analysis was conducted, or any finding that the burden, including costs, of such monitoring and 

reporting obligations bear a "reasonable relationship" to the need for the same. 

In addition, there is no evidence that has been identified anywhere in the record, either in 

the findings or otherwise, to show that any such cost benefit analysis, as required under Water 

Code Sections 13267 and 13225, has ever been performed. Accordingly, no monitoring or 

reporting obligations associated with any NEL, SAL, or TMDL can be imposed upon the 

municipalities through the Draft Permit, until the requirements of Water Code sections 13225 

and 13267 have first been met. 
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VII. THE LID AND NEW SSMP, RETROFITTING AND HYDROMODIFICATION 
PROVISIONS WITHIN THE DRAFT PERt'VIIT ARE IN CONFLICT \VITH THE 
CALIFORNIA ENVIRONMENTAL QUALITY ACT ("CEQA"). 

The LID provisions in the Draft Permit, along with the accompanying new SSMPs 

requirements and the Retrofitting and new Hydromodification requirements for development and 

redevelopment ·within the jurisdictional boundaries of the various municipalities, are all 

provisions that conflict with the requirements of the California Environmental Quality Act 

("CEQ A"). As such these provisions are contrary to law and cannot appropriately be included in 

the subject NPDES Permit. For example, the LID provisions require the municipalities to 

"require each Priority Development Project to implement LID BMPs which will collectively 

minimize directly connected impervious areas, limit loss of existing infiltration capacity, and 

protect areas that provide important water quality benefits necessary to maintain riparian and 

aquatic biota, and/or are particularly susceptible to erosion and sediment loss." (Draft Permit, 

F.l.d.(4).) 

The Draft Permit goes on to require that LID BMPs be implemented unless the subject 

city makes a "finding of infeasibility for each Priority Development Projeet," and further 

requires that the municipality "incorporate formalized consideration, such as thorough 

checklists, ... into the plan review process for Priority Development Projects." (Draft Permit, 

F .I.d.( 4)( a)(i) & (ii).) The Draft Permit also requires that LID BMPs be implemented at all such 

priority Development Projects "where technically feasible," and provides that if onsite retention 

LID BMPs are "technically infeasible that LID bio-filtration BMPs may be utilized." (Draft 

Permit, F.l.d.(4)(b) & (d).) Further "source control BMPs" are required to be implemented 

which must include BMPs to "eliminate irrigation runoff." (Draft Permit, F.l.d.(5)(c).) 

The Draft Permit also includes a BMP waiver program allowing Priority Development 

Projects to substitute the implementation of LID BMPs in certain instances, with the 
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implementation of treatment control BMPs and payment into an in lieu funding program and/or 

water shed equivalent BMPs. The waiver program requires, at a minimum, the net impact of 

Priority Development Projects from pollutant loadings to be above and beyond the impact caused 

by projects meeting the LID requirements, after considering "mitigation and in lieu payments." 

It further requires a cost benefit analysis to be developed as a part of the criteria for the technical 

feasibility analysis, along with various other mitigation measures for pollutant loads expected to 

be discharged as a result of not implementing LID BMPs. (Draft Permit, F .1.d.(7).) The LID 

waiver program goes so far as to allow for a "pollutant credit system," and requires a number of 

other conditions as a part of the waiver process. (ld) Section F.3.d of the Draft Permit requires 

the Permittees to "develop and implement a retrofitting program" with the goal of reducing 

"hydromodification," promoting "LID," and supporting "riparian and aquatic habitat 

restorations," among other purposes. Beyond these requirements, there are several provisions 

within the Draft Permit that go so far as to prevent "occupancy and/or the intended use of any 

portion" of the project, where the various LID and SSMP requirements are not being met. (See 

Draft Permit, F.l.d.(9).) 

It is apparent from these Draft Permit terms that they are all designed to address potential 

adverse impacts on water quality or riparian or aquatic habitat etc., which may occur from the 

proposed development project in issue. Such an analysis, however, is already required to be 

conducted by municipalities under the requirements of California Environmental Quality Act 

("CEQA" Public Resources Code Sections 21000 et. seq.). In fact, CEQA imposes numerous 

specific requirements on municipalities when considering development projects within their 

respective jurisdictions, and particularly requires that the municipalities consider and mitigate 
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potentially significant adverse environmental impacts that may be expected from the project, 

specifically including impacts that may be expected on water quality. 

CEQA is a comprehensive statute that requires governments to analyze projects to 

determine whether or not they may have significant adverse environmental impacts. If such 

significant adverse impacts are determined to be present by the lead governmental agency, then 

under CEQA, these impacts must be disclosed and reduced or mitigated to the extent feasible. 

CEQA expressly provides local entities the discretion to analyze and approve projects that are 

deemed appropriate for the local community, following the environmental analysis directed by 

the Statute, including an analysis of the impacts of the project on water quality. One example of 

this discretion is the ability of municipalities to adopt a Statement of Overriding Considerations 

if the public agency finds that "specific overriding economic, legal, social, technological, or 

other benefits of the project outweigh the significant effects on the environment." (Public 

Resources Code [PRC] Section 21081) 

By removing the City's discretion under CEQA to approve local developments, the 

Permit is in conflict with existing State law. For example, the Draft Permit directly conflicts 

with CEQA by unlawfully attempting to direct how a local governmental agency is to approve a 

project. Under Public Resources Code Section 21 081.6( c), a responsible agency such as the 

Regional Board cannot direct how a lead agency - such as a Permittee - is to comply with 

CEQA's terms: 
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Any mitigation measures submitted to a lead agency by a 
responsible agency or an agency having jurisdiction over natural 
resources affected by the project shall be limited to measures 
which mitigate impacts to resources which are subject to the 
statutory authority of an definitions applicable to, that agency. 
Compliance or non-compliance by a responsible agency or 
agency having jurisdiction over natural resources affected by a 
project with that requirement shall not limit ... the authority of 
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the lead agency to approve, condition, or deny projects as 
provided by this division or any other provision of law. (Pub. 
Res. Code § 21081.6(e); emphasis added.) 

In direct conflict with the terms of CEQA, the Regional Board, through the Draft Permit, 

unlawfully seeks to impose Permit terms that plainly seek to "limit the authority of the lead 

agency to approve, condition, or deny projects.H 

PRC Section 21081.1 also states that the lead agency's determination "shall be final and 

conclusive on all persons, including responsible agencies, unless challenged as provided in 

Section 21167." It similarly states that the lead agency "shall be responsible for determining 

whether an environmental impact report, a negative declaration, or mitigated negative 

declaration shall be required for any project which is subject to this division." (PRC 

Section 21080.1 (a).) 

Further, no additional procedural or substantive requirements beyond those expressly set 

forth in CEQA may be imposed upon a local agency's CEQA review process: 

It is the intent of the Legislature that courts, consistent with generally accepted rules of 

statutory interpretation, shall not interpret this division or the state guidelines adopted pursuant to 

Section 21083 in a manner which imposes procedural or substantive requirements beyond those 

explicitly stated in this division or in the state guidelines. (PRC § 21083.1.) 

PRC section 21001 provides that local agencies "should not approve projects as proposed 

if there are feasible alternatives or feasible mitigation measures available which would 

substantially lessen the significant environmental effects of such projects." (PRe § 21001.) 

However, the conclusion in the Draft Permit appears to be that all runoff from a wide class of 

new development and redevelopment projects will result in significant adverse impacts on the 

environment, and that such impacts must be mitigated by those particular mitigation measures as 

mandated in the Draft Permit. Thus, the Draft Permit dictates the environmental review, without 
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regard for CEQA's provisions, and eliminates a local governmental agency's discretion to 

consider and approve feasible alternatives or mitigation measures - even if alternative measures 

might have a lesser effect on the environment. 

In addition, PRC section 21002 provides that, "the Legislature further finds and declares 

that in the event specific economic, social, or other conditions make infeasible such project 

alternatives or such mitigation measures, individual projects may be approved in spite of one or 

more significant effects thereof." PRC section 21 081 (b) then establishes a mechanism for local 

agencies to approve projects with unmitigated adverse impacts, if they adopt a Statement of 

Overriding Considerations. The Draft Permit's design standard requirements would eliminate a 

municipality's discretion to approve a project without the design standards being met, even if a 

municipality adopts a Statement of Overriding Considerations. 

Under the Draft Permit, therefore, environmentally preferable alternatives andlor 

mitigation measures that would otherwise be required pursuant to CEQA, could not be pursued 

and required because of the arbitrary requirements set forth in the Draft Permit. The Draft 

Permit must be revised so as to avoid conflict with State law, and the referenced provisions in 

issue should be deleted. 

227/022390.0003 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF ORANGE 

COMPLEX LITIGATION CENTER 

MINUTE ORDER 

Date: 03/13/2008 Time: 09:52:22 AM Dept: CX104 
Judicial Officer Presiding: Judge Thierry Patrick Colaw 
Clerk: P. Rief 

Bailiff/Court Attendant: Allison Hreha 

Reporter: None 

Case Init. Date: 02/09/2006 

Case No: 06CC02974 Case Title: CITIES OF ARCADIA VS STATE WATER 
RESOURCES CONTROL 

Case Category: Civil - Unlimited Case Type: judicial Review - Other 

Event Type: Chambers Work 

Causal Document: Answer to Complaint; Appendix of Authorities; Case Management Statement; 
Complaint; Declaration - Other; Demurrer - Other; Demurrer to Complaint; Document - Other; Ex Parte 
Appearances: 

PETITION FOR A WRIT OF MANDA TE AND FOR DECLARATORY RELIEF 

There are no appearances by any party. 

The Court, having taken the above-entitled matter under submission on February 27, 2008 and having 
fully considered the arguments of all parties, both written and oral, as well as the evidence presented, 
now rules as follows: 

SEE ATTACHED RULING. 

Court orders clerk to give notice. 

Date: 03/13/2008 
Dept: CX104 

MINUTE ORDER Page: 1 
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THE CITIES OF ARCADIA, BELLFLOWER 
CARSON, CERRITOS, CLAREMONT, 
COMMERCE, DOWNEY, DUARTE, GARDENA, 
GLENDORA, HAW AllAN GARDENS, IRWINDALE, 
LA WNDALE, MONTEREY PARK., PARAMOUNT, 
SANTE FE SPRINGS, SIGNAL lllLL, VERNON, 
WALNUT, WEST COVINA, and WHITTIER, 
municipal corporations, and BUILDING 
INDUSTRY LEGAL DEFENSE 
FOUNDATION, a non.profit corporation, 
Petitioner Plaintiffs 

vs. 

THE STATE WATER RESOURCES 
CONTROLBOARD;andTHECALWO~A 

REGIONAL WATER QUALITY CONTROL 
BOARD, LOS ANGELES REGION, etc., 
et alia, 
Respondent Defendants 

ORANGE COUNTY SUPERIOR COURT CASE NO. 06CC02974 

NOTICE OF RULINGIDECISION 

The Court has before it the Petition by multiple government entity Petitioners 
["Cities" or «Petitioners"] for a Writ of Mandate and for Declaratory Relief as 
against the State Water Resources Control Board and the California Regional 
Water Quality Control Board, Los Angeles Region ["Boards"] which has been 
extensively briefed and argued at a full day hearing on 27 February 2008. What 
follows is the ruling and decision by the Court on this complex and serious matter. 

I. The Basic Controversy: 
A. Petitioners contend that Respondents never considered Water Quality Standards 

["Standards"] in relation to how the Standards apply to storm water [i.e. storm 
waters and urban runoff]. 
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They urge the court to consider that pursuant to Water Code § 13000 et seq. and 
specifically Water C. § 13241 ["13241/13000"] the Respondents must consider 
several factors including, but not limited to, probable future beneficial uses of 
water, environmental characteristics of the water, water quality conditions that 
could be reasonably be achieved through the coordinated control of all factors 
which might affect the quality of water, economic considerations, and the need for 
developing housing within the region. See Water C. § 13241 (a) - (e). 

B. Respondents argue that they did consider these 13241113000 Standards 
originally in 1975 and in later reviews and that any challenge to those 
considerations and reviews has long since passed by way of expiration of the 
statute of limitations. 

C. Petitioners counter that the record of events shows, and Respondents admit, that 
they never actually considered 13241113000 requirements for storm water at any 
time, that the appropriate time to do so only became ripe at the time of the 2004 
Triennial Review, and that Respondents abused their discretion by not 
appropriately considering the 13241/13000 factors in the 2004 Triennial Review. 
They want the court to order the Respondents inter alia to go back and redo the 
2004 Triennial Review ["2004 TR"] and, in conformance with law, properly 
consider the 13241113000 factors in relation to storm water. 

II. The Decision: 
A. Standard of Review 
The standard of review in this matter under C.C.P. § 1085 is whether the action by 
a respondent was arbitrary or capricious or totally lacking in evidentiary support 
[i.e., substantial evidence] or whether the agency in question failed to follow the 
required procedure and act according to the law. City of Carmel-by-the Sea v. 
Board of Supervisors (1986) 183 CaL App. 3d 229; Corrales v. Bradstreet (2007) 
153 Cal. App. 4th 33,47. 

B. Specific Issues 
1. As argued by the Respondents, is it too late pursuant to limitations periods to 
consider 13241113000 in relation to storm water? 
It is not. 
(a) The 5th

, 6th
, and 8th causes of action are not barred by the statute of limitations. 

The 5th cause of action challenges the 2004 TR, clearly within the four year statute 
ofC.C.P. § 343. The 6th cause of action is for declaratory relief regarding future 
Basin Plan amendments, Total Maximum Daily Loads of pollutants ["TMDLs"], 
National Pollution Discharge Eliminations System ["NPDES"] permits, and 
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Triennial Reviews. On its face it is not affected by the statute of limitations. 
Likewise is the case with the 8th cause of action. 
(b) The law is clear that no statute of limitations applies to a "continuing violation 
of an ongoing duty." See California Trout, Inc. v. State Board (1989) 207 Cal. 
App. 3d, 585, 628. Here periodic triennial reviews were required under Water C. § 
13143 and the federal Clean Water Act ["CWA"] section 1313(c) (1) as well as the 
duty required by Boards to consider the "discharger's cost of compliance" when 
the 13241/13000 factors are applicable. City of Burbank v. State Water Resources 
Control Bd 35 Ca1.4th 613, 625. Respondents had a duty to at a minimum to 
appropriately consider the Standards when they were presented with evidence of 
the deficiencies during the 2004 TR. [See below]. 
The case of Howard Jarvis Taxpayers Assn. v. City of la Habra (2001) 25 Ca1.4th 
809 is also instructive here. While the Jarvis decision was limited to tax 
assessments, the same reasoning applies here, that is, a new cause of action applies 
every time the regulation is applied to the Petitioner. Here. the Boards are applying 
what are purported to be defective Standards to Petitioners on a continuing and 
ongoing basis. The Petitioners are seeking prospective relief regarding application 
of the Standards until the correct 13241113000 analysis has been performed. Each 
TMDL has been based upon alleged defective standards, and the relief requested 
involves continuing and ongoing violations of the law. 
Respondents' arguments imply that Petitioners failed to challenge an invalid 
regulation upon its adoption, even if it did not apply to Petitioners when adopted 
[Le. storm water]. They further argue that Petitioners have no right to later 
challenge the regulation once it is applied to them. These arguments are not 
supported by appropriate authority. The authority offered by Petitioners is 
persuasive. (See Solid Waste Agency, Inc. v. United States Army Corps ofEng'rs 
(7th Cir. 1999) 191 F. 3d 845,853 ["we doubt that a party must (or even may) bring 
an action [challenging an environmental regulation] before it knows that a 
regulation may injure it or even be applied to it"]. 

2. Do the doctrines of Res Judicata or Collateral Estoppel apply here? 
The Petitioners have never challenged the Standards in the Basin Plan before this 
challenge and the doctrines of res judicata and collateral estoppel are not 
applicable. Some of the Petitioners previously sued the Boards based upon other 
matters such as purported unlawful adoption of an NPDES Permit or unlawful 
adoption of trash or metal TMDLs. Those lawsuits challenged particular decisions 
of the Boards concerning the adoption of permits and TMDLs. They did not 
challenge the legality of applying Standards to storm water without the Boards first 
appropriately considering the 13241113000 factors. The 2004 TR process was 
never previously challenged. Those previous lawsuits involved entirely different 
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decisions of the Boards and completely different administrative records. They 
concerned completely separate primary rights. These were not identical issues, 
previously decided between the same parties or parties in privity. Res judicata and 
collateral estoppel do not apply here. 

3. The Petitioners were not required to challenge the 1990 or 1996 NDPES 
permits. Respondents claim that Petitioners cannot challenge the Standards since 
they did not exhaust administrative remedies by filing a challenge to the NDPES 
pennits issued by the Regional Board in 1990 and 1996 pursuant to the process 
described in Water C. sections 13320 and 13330. Those sections do not apply to 
this challenge made by Petitioners. It is not the adoption of an NPDES pennit that 
triggered the application of the Standards which Petitioners challenge. It is rather 
the adoption ofTMDLs followed by their incorporation into the NPDES permit 
that triggers the application of the Standards. City of Arcadia v. State Board (2006) 
135 Cal. App. 4th 1392, 1404; City of Arcadia v. US EPA (9th Cir. 2005) 411 F.3d 
1103, 1105. 
The Boards in this record aptly explained the process whereby the imposition of 
TMDLs trigger the injury or wrong claimed here: 
"we use water quality standards to determine which water bodies are impaired and, 
thus, to identify water bodies for which we must develop total maximum daily 
loads (TMDLs). These standards translate into the numeric targets in a TMDL." 
(AR 2002 BAC 6.) 
It would not have been timely or ripe for the Petitioners to challenge the Standards 
by challenging the 1990 or 1996 NDPES permits. 

4. Does Water C. § 13241 require consideration by the Boards of "probable" not 
"potential" future uses? 
This portion of the Petitioners' challenge was not argued orally to any great extent, 
but it was briefed at some length in the Petition, Opposition and Reply. 
Responding Parties characterize this as a side battle over semantics (page 34 
opposition Brief). 
In the Prayer for Relief of the Petition, Moving Parties ask for specific exclusion of 
"potential" use designations in the 2004 Triennial Review as opposed to 
"probable" use designations. Since it is integral to the relief requested it requires 
examination and analysis. 
Petitioners argue that 13241(a) specifies "probable future beneficial uses of water" 
rather than "potential" uses. By using a vague "potential uses" objective the Boards 
are not in compliance with the mandate of the statute, and are using improperly 
designated uses which will lead to improper Standards. These in turn wi111ead to 
unreasonable and unachievable TMDLs. (page 32 of Petitioners' Brief.) 
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Respondents argue that the Boards designation of "potential uses" is well founded 
in both state and federal law . 
Section 13241 does not use the word "potential" anywhere in the statute. It does 
describe the factors previously discussed and specifically states that a factor ''to be 
considered" is "Past, present, and probable future beneficial uses of water." Water 
C. § 13241 (a). 
The Boards argue that the statutory wording "factors to be considered in 
establishing water quality objectives shall include, but not necessarily be limited to 
.... " (Water C. § 13241 emphasis added.) authorizes the Boards to consider other 
factors such as potential uses. When terms are not clearly defined in statutes, 
interpreting such terms is a matter "within a regional board's discretion" and 
worthy due deference. (Citing City of Arcadia v. State Water Resources Control 
Bd. 135 Cal. App. 4th 1392, 1415 [Jan. 2006]. They argue further that the potential 
label is really the Board's nomenclature for "probable future beneficial uses". 
(Opposition page 30, citing AR 2004 TR 1348). 
As pointed out by Petitioners, however, ''the text of the Basin Plan itself shows that 
the difference between the terms "probable future beneficial uses" and "potential 
uses" is not merely semantics. According to the Basin Plan, "potential" beneficial 
uses can be designated for water bodies for any of five reasons, including: (1) 
implementation of the State Board's policy entitled "Sources of Drinking Water 
Policy"; (2) plans to put the water to such future use; (3) "potential to put the 
water to such future use"; (4) designation of a use by the Regional Board "as a 
regional water quality goal," or (5) "public desire" to put the water to such 
future use. (AR 1994 AMD 2731; emphasis added.)" Petitioners argue 
persuasively that the third reason above, that there is some undefined "potential to 
put the water to such future use" is remarkably vague. 
The real problem is that basing Standards on "potential" uses is inconsistent with 
the clear and specific requirement in the law that Boards consider "probable 
future" uses. It is also inconsistent with section 13000 which requires that the 
Boards consider the "demands being made and to be made" on state waters. (Water 
C. § 13000 emphasis added.) The factors listed by the Legislature in 13241 were 
chosen for a reason. Bonnell v. Medical Bd. of California (2003) 31 Cal. App. 4th 
1255, 1265 [courts will "not accord deference" to an interpretation which "is 
incorrect in light of the unambiguous language of the statute"J. Respondents have 
acted contrary to the law by applying the vague "potential" use designations to 
storm water. 

5. The Standards cannot be applied to storm water without appropriate 
consideration of the 13241113000 factors. There is no substantial evidence showing 
that the Boards considered the 13241/13000 factors before applying the Standards 
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to storm water in the 1975 Plan Adoption, the 1994 Amendment, or the 2002 
Bacteria Objectives. In City of Burbank, supra, the California Supreme Court held 
that ifNDPES permit conditions were not compelled by federal law, the Boards 
were required to consider economic impacts including the "discharger's cost of 
compliance." (Id. at 618.) The Court interpreted the need to consider economics as 
requiring a consideration of the cost of compliance on the cities. (Id. at 625.) So, 
under Burbank, the 13241 factors cannot be evaluated in a vacuum. They must be 
considered in light of the impacts on the "dischargers" themselves. The evidence 
before the court shows that the Board did not intend that the Basin Plan of 1975 
was to be applied to storm waters when it originally was adopted. The Respondents 
admit this. "[T]he regional board considered storm water to be essentially 
uncontrollable in 1975". (Opposition at page 23:24-25.) 
This was confirmed by the State Board in a 1991 Order when it stated: 
"The Basin Plan specified requirements and controls for "traditional" point 
sources, but storm water dischar&es were not covered ... The Regional Board 
has not amended the portions of its Basin Plan relating to storm water and urban 
runoff since 1975. Therefore, we conclude that the Basin Plan does not address 
controls on such discharges, except for the few practices listed above. Clearly, the 
emuent limitations listed for other point sources are not meant to apply." 
(Second RJN, Ex. "A", p.6; emphasis added.) 
There is no substantial evidence in the record to show that the Boards have ever 
analyzed the 13241/13000 factors as they relate to storm water. 

C. The 2004 Triennial Review 
The 2004 TR was the appropriate vehicle at the appropriate time for the Board to 
consider the 13000 factors. Even Respondents agree with this. As they state in the 
opposition: 

"If petitioners are truly interested in a new 13241 analysis related to existing 
objectives, and believe the analysis to date has been inadequate, they plainly have 
recourse. Petitioners may submit specific evidence during the triennial review 
process demonstrating why any specific objective is not currently appropriate. The 
triennial review hearing (the first phase of the review process) is the proper and 
legally contemplated time and place to consider such evidence." 
(Opposition page 28-29.) 

This is precisely what Petitioners did do when they submitted extensive comments 
along with a Basin Plan Review Report (AR 2004 TR177 et seq.) to the Regional 
Board. Those comments and the suggestions in the Basin Plan Review Report 
["Review Report"] were rejected out of hand by the Board as being "legally 
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deficient" and "beyond the scope of the triennial review." This was an abuse of 
discretion. Both sides agreed in oral argument that the court could look to AR 2004 
TR 1342 et seq., and from reading the comments and responses determine whether 
or not the Board abused their discretion. The Board and staff may have read 
portions or even all of the comments and Review Report, but it is clear that they 
did not consider it or, more to the point, conduct the analysis of the Standards 
required under 13241/13000. 

To quote from the response to comments: 
"The staff does agree that economic considerations and housing (along with the 
other factors identified in Water Code section 13241) are to be addressed when 
establishing a water quality objective or amending an existing water quality 
objective." 
"The plain language of the Porter-Cologne Act only requires consideration of 
economics, housing, and other factors when establishing the water quality 
objectives in the first instance. Moreover, the Water Code does not 
contemplate a continual reassessment of those considerations, which is what 
the commentator desires. The section 13241 considerations do not become a part 
of the Basin Plan and hence are not part of regular review. 
F or the forgoing reasons and as discussed with more specificity in Response to 
comments 26.4-26.8, the commentators objection is legally incorrect and 
beyond the scope of the Triennial Review." (AR 2004 TR 1342-1343, emph. 
added; also similar comments at 1344, 1346 ["The commentator's economic 
contentions are noted, but they are beyond the scope of this triennial review."], 
1347 ["commentator's procedural objections ... (are) beyond the scope of the 
triennial review."], and 1352 [" ... is beyond the scope of triennial review."]). 

To argue that the Petitioners should have attacked the Standards back in 1975, 
1990, or 1994 when they had no reason to and were not harmed thereby, to suggest 
that the triennial review is the proper time and place to urge changes and then to 
fail to conduct the triennial review as suggested by the Boards themselves and as 
required by law is precisely the type of behavior that was so bitterly criticized in a 
concurring opinion of City of Burbank v. State Water Resources Control Board 
(2005) 35 Cal.4th 613,632-633. 
The Board should not have brushed off the Petitioners' comments and urgings to 
perform the 13241113000 analysis at the 2004 TR. Had they included the 
petitioners in the process, studied, considered, and weighed their suggestions in 
light of 13241 factors, and then decided to make no changes, then this court would 
have deferred to their properly exercised discretion. Here they abused their 
discretion, did not proceed as the law required, and the writ should therefore issue. 
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The Legislature's finding in Water C. § 13000 of the people's primary interest in 
clean water and in the "conservation, control, and utilization of the water resources 
of the state" is the law of the land. Everyone wants the highest water quality 
"which is reasonable, considering all demands being made and to be made on those 
waters". (Id.) That legislative mandate as set forth in sections 13000 and 13241 
including the requirements of reasonable consideration of "probable future 
beneficial uses of water" and "economic considerations" must be followed in 
compliance with the law. 

D. Judicial Notice 
The request by Respondents for Judicial Notice of Exhibits 9, 14 and 15 are 
denied. Respondents should have sought to augment the Administrative Record for 
these documents and Nos. 14 and 15 are irrelevant in any event. Exhibit 9 is a trial 
court opinion concerning the propriety of adopting a TMDL for metals for the Los 
Angeles River based upon "potential use" designations. It is not proper authority 
and is irrelevant to this proceeding. 

III. Disposition 

A. The Petition for a Writ of Mandate is granted and a Writ shall issue as to the 1 st 

through 8th Causes of Action as set forth in the prayer at paragraphs (1) - (7) as to 
water quality Standards and objectives of the Basin Plan as those Standards and 
objectives affect stonn water discharges and urban runoff. 

B. The prevailing parties are the Petitioners. They shall prepare the appropriate 
Writ and any Order for Court review and signature. 

C. The Clerk shall give Notice. 
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SUPERIOR COURT OF CALIFORo."I'IA 
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 

CITY OF ARCADIA, et al. CASE NUMBER: 06CC02974 

Plaintiff{s) 

v. 
CERTIFICATE OF SERVICE BY MAIL 

STATE WATER RESOURCES CONTROL OF MINUTE ORDER, DATED 3-13 -08 
BOARD, et al. 

Defendant(s) 

I, ALAN SLATER, Executive Officer and Clerk of the Superior Court, in and for the County of 

Orange, State of California, hereby certity; that I am not a party to the within action or proceeding; that on 

3-13-08, I served the Minute Order, dated 3-13-08, on each of the parties herein named by depositing a true 

copy thereof, enclosed in a sealed envelope with postage thereon fully prepaid, in the United States Postal 

Service mail box at Santa Ana, California addressed as follows: 

Peter J. Howell, Esq. 
Rutan & Tucker, LLP 
611 Anton Boulevard, Suite 1400 
Costa Mesa, CA 92626 

Jennifer Novak, Esq. 
State of California, Dept. of Justice 
Office of the Attorney General 
300 South Spring Street, Suite 5000 
Los Angeles, CA 90013 

Michael J. Levy, Esq. 
State Water Resources Control Board 
Office of Chief Counsel 
1001 I Street 
Sacramento, CA 95814 

DATED: 3-13-08 

Richard Montevideo, Esq. 
Rutan & Tucker, LLP 
611 Anton Boulevard, Suite 1400 
Costa Mesa, CA 92626 

Michael W. Hughes, Esq. 
State of California, Dept. of Justice 
Office of the Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA 90013 

ALAN SLATER, 
Executive Officer and Clerk of the Superior Court 

In and for the~~4 ~fOr~rge 

By: ~I:._,-IL. j/: 
P. lYef, puty Cit 

CERTIFICATE OF SERVICE BY MAIL 
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RUTAN & TUCKER. LLP 
RICHARD MONTEVIDEO (State Bar No. 116051) 

2 PETER J. HOWELL (State Bar No. 227636) 
6] 1 Anton Boulevard" Fourteenth Floor 

3 Costa Mesa, Califorrua 92626-1950 
Telephone: 714-641-5100 

4 FacsImile: 714-546-9035 

5 Attorneys for Petitioners 
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ELECTRONICALLY 
RECEIVED 
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CMl COIIlPlEX CEHTER 

Nov 262008 

ALAN CARLSON, Clerk of the Court 

FILED 
SUPERIOR COURT OF CAUFORNIA 

COUNTY 01" ORANGe 
tlVlL COMPLEX LITIGATION CENTER 

NOV 262008 
AlAN CARLSON. Clerk of \he Ccut 
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10 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 

11 THE CITIES OF ARCADIA, Case No. 06CC02974 
BELLFLOWER, CARSOli Honorable Thierry Patrick Colaw 

12 CERRITO~ CLAREMON k Dept: CX-104 
COMMERc..;E DOWNEY, uUARTE '17'-

13 GARDENA, GLENDORA, HAWAIIAN [Pmpos~ JUDGMENT 
GARDEN;~ IRWINDALE~ .. 

14 LA WNDJ\LE MONTERE I PARK 
P ARAMOUNr SANTA FE sPRiN'GS, 

15 SIGNALHILL:VE~Q~ WALNUT. 
WEST COVINA, and w ttlTTIER. 

16 munici~al cOglQration~ and BUILDING 
INDUSTRY LEGAL uEFENSE 

17 FOUNDATION, a non-profit 
corporation, 

18 

19 

20 
vs. 

Petiti onerstPlaintiffs, 

THE STATE WA TERRESOURCES 
21 CONTROL BOARD' and THE 

CALIFORNIA REGiONAL WATER 
22 QUALITY CONTROL BOARD, LOS 

~NGELES REG]ON . 
23 

24 

25 VS. 

RespondentslDefendants. 

26 NATURAL RESOURCES DEFENSE 
COUNCIL' HEAL THE BAY' and 

27 SANTA MbNICA BA YKEEPER, 

28 Intervenors. 

i211/()6S12I.oon 
l-__ ---' 911160.0t.11120101 
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1 This matter came on regularly for hearing and trial at 10:00 a.m. on February 

2 27,2008, in Department CX-) 04 of the above entitled court, the Honorable Thierry 

3 Patrick Colaw, presiding. Richard Montevideo and Peter J. Howell of Rutan & 

4 Tucker, LLP appeared on behalf of Petitioners and Plaintiffs, the Cities of Arcadia, 

5 Bellflower, Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora, 

6 Hawaiian Gardens, Irwindale, Lawndale, Monterey Park., Paramount, Santa Fe 

7 Springs, Signal Hill, Vernon, and Whittier, and the Building Industry Legal Defense 

8 Foundation (collectively "Petitioners"). Jennifer F. Novak and Michael W. Hughes 

9 of the California Attorney General's Office appeared on behalf of Respondents and 

10 Defendants, the State Water Resources Control Board and the California Regional 

11 Water Quality Control Board, Los Angeles Region (collectively '\Respondents"). 

12 The Petition/Complaint as filed also included as Petitioners and Plaintiffs the Cities 

13 of Gardena, Walnut and West Covina, but these cities had previously separately 

14 voluntarily dismissed their claims without prejudice. Intervenors, the Natural 

l5 Resources Defense Council, Inc. (''NRDC''), Heal the Bay and the Santa Monica 

16 Baykeeper e'Intervenors") represented by David S. Beckman and Michelle S. Mehta 

17 of the NRDC, were permitted to intervene in this action on the side of the 

18 Respondents, by Order of this Court dated ~ay 1,2008. 

19 The matter having been extensively briefed, and the Court having reviewed 

20 the administrative record of Respondents' proceedings in this matter, along with the 

21 pleadings, the briefs submitted by counsel and the judicially noticed materials, 

22 having considered the oral arguments of counsel and having issued its Notice of 

23 RulinglDecision on March 13,2008, and with the Court having previously signed 

24 judgments on July 2 and November 10,2008, which were subsequently vacated, 

25 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

26 1. Judgment is hereby entered in favor of Petitioners and against 

27 Respondents and Intervenors on the Petition for Writ of Mandate and Complaint for 

28 Declaratory and Injunctive Relief. 

n7~~m.oon 
911700 J>I .11.'20101 

-2-
[Proposed] JUDGMENT 
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2. A Peremptory Writ of Mandate shall issue under the seal of this Court 

commanding the Respondents, and their board members, officers, agents, attorneys, 

employees, and persons and entities acting on behalf of, or through color of the 

authority of said Respondents, in accordance with each Respondent's respective 

obligations under the law: 

(a) to void and set aside Los Angeles Regional Water Quality 

Control Board Resolution No. 2005-003, dated March 3,2005, wherein the 

2004 Triennial Review of the Water Quality Control Plan for the Los Angeles 

Region ("Basin Plan") was concluded; 

(b) during the course of the reopened 2004 Triennial Review, or if 

Respondents detennine not to reopen the 2004 Triermial Review, then during 

the course of the next scheduled triermial review: (i) to review and, where 

appropriate, revise the Water Quality Standards (UStandards"Y in the Basin 

Plan, which apply or are to be applied to storm water and urban runoff 

(collectively "Stormwater"),2 in light of the factors and requirements set forth 

under Water Code sections 13241 and 13000, including, but not limited to, the 

specific factors set forth under Water Code sections 13241(a) - (f), and the 

considerations provided under Water Code section 13000; (ii) to revise the 

Standards that apply or are to be applied to StonDwater, such that no 

"potential" use designations for such Standards remain in the Basin Plan; and 

(iii) to revise the Standards, as appropriate, during the Triennial Review 

process, after a full and fair public hearing or hearings> and before concluding 

the triennial review. 

3. The Court hereby finds and declares that it is contrary to law to base 

I As referenced herein, the term "Water Quality Standards" or "Standards" shall 
mean the designated beneficial uses of the waters as well as the water quality 
objectives established to achieve such designatedbeneflcialuses. 

1 Federal law defines "storm water" to include urban runoff, i.e.) "surface runoff 
and drainage." (See 40 C.F.R. § 122.26(b)(13).) 

221Wl%I.QOn 
'171760.01 ~1l1'lOllle 
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Water Quality Standards on "potential" beneficial uses, as such a practice is contrary 

2 to the clear and specific requirement set forth in Water Code section 13241(a) 

3 (which requires the consideration of "probable future beneficial uses" when 

4 establishing Standards). and as such practice is inconsistent with Water Code section 

5 13000 (which requires a consideration of the "demands being made and to be made" 

6 on state waters). 

7 4. The Court, having reviewed the applicable provisions of State and 

8 federal law governing the triennial review process to be followed when reviewing 

9 and revising Standards (see 33 U.S.C. § 13 13 (cXl) and Cal. WaterCode§§ 13143 

10 and 13240), hereby further declares that a public hearing is to be conducted as a part 

11 of the triennial review process, and that such public hearing is to be conducted for 

12 the express purpose of reviewing and, as appropriate, modifying the Standards or 

13 adopting new Standards. (See 33 U.S.C. § 1313(c)(1).) The Court declares that, 

14 under applicable State and federal law. the triennial review process is not to be 

15 concluded until such time as the need for appropriate modifications to the Standards 

16 has been considered, and until such time as actual modifications, where appropriate, 

17 have been made to the Standards or detennined not to be made. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5. Petitioners are awarded their costs of suit incurred. 

Dated: ~ 6 /f d YthYlNr, 2008 

RESPECTFULLY SUBMITTED BY: 

RUTAN & TUCKER, LLP 

BY,~fi1~ c MOntt!'Vl eo 
Attorney for PetitionerslPlaintiffs 

2211045111-0012 
IJII160.0111lJ2G1OI [Proposed] JUDGMENT 
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1 , 

PROOF OF SERVICE BY FIRST CLASS AND ELECTRONIC MAIL 

2 STATE OF CALIFORNIA, COUNTY OF ORANGE 

3 . I.am employed by the law office of Rutan & Tucker, ~L~ in th~ County of Orange, State of 
Califonua. I am over the aBe of 18 and not a party to the Within action. My business address is 

4 611 Anton Bowevard, Fourteenth Floor. Costa Mesa. California 92626~ 193 L 

5 On November 21. 2008, I served on the interested parties in said action the following 
documents: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

(Proposed] JUDGMENT 

Jennifer F. Novak. Esq. 
Michael W. Hughes, Esq. 
Deputy Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA 90013 
iennifer!n~ak@dQj .ca.iOY 
michaelW:ughes@doj .ca.goy 

David Beckman, Esq. 
Michelle Mehta 
Natural Resources Defense Council, Inc. 
1314 Second Street 
Santa Monica, CA 90401 
dbeckman@nrdc.Oli 
rnmehta@nrdc.ors 

Attorneys for Respondents 

Attorney for Intervenors 

16 In the course of my employment with Rutan & Tucker. LLP, I have, through first-hand 
personal observation, become readily familil:lf with Rutan & Tucker. LLP's practice of coUection 

17 and processing correspondence for mailing with the United States Postal Service. Under that 
practice I deposited such envelope(s) in an out·box for ooUection by other personnel of Rutan & 

18 Tucker, LLP, and for ultimate posting and placement with the U.S. Postal Service on that same day 
in the ordinary course of bUSiness. If the customary business practices of Rutan & Tucker, LLP 

19 with regard to collection and processing of correspondence and mailing were followed, and I am 
confident that they were, such envelope(s) were posted and placed in the United States mail at 

20 Costa Mesa, California, that same date. I am aWl:lfe that on motion of party served, service is 
presumed invalid if postal cancellation date or postage meter date is more than onc day after date 

21 of deposit for mailing in affidavit. 

22 I also served a copy of the above-referenced document on the interested parties by 
electronic mail at their email address(es) listed below their mailing addresses as stated above. The 

23 transmission of the document(s) was reported as complete and without error. 

24 Executed on November 21, 2008, at Costa Mesa, California. r declare under penalty of 

25 

26 

27 

28 

perjury under the laws of the State of Califomia that the foregoing is true and correct. 

'll1J06.!lll-0012 
9'2660,01 a1ll2Ml1 

Cathryn L. Campbell 
(Type or print name) 
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1 EDMUND G. BROWN JR., Attorney General 
. of the State of California 

2 RlCHARD MAGASIN" 
Sup_ervising Deputy Attorney General 

3 JENNIFER F. NOVAK (State Bar No. 183882) 
MICHAEL W. HUGHES, (State Bar No. 242330) 

4 Deputy Attorneys General 
300 South Spring Street, Suite 1702 

5 Los AngeleS

r 
California 90013-1204 

Telephone: 213) 897-4953 
6 Telecopier: 213) 897-2802 

ELECTRONICALLY 
RECEIVED 

7 Attorneys for ResI!ondents/Defendants 
STATE WATER RESOURCES CONTROL BOARD 

8 and CALIFORNIA REGIONAL WATER QUALITY 
CONTROL BOARD. LOS ANGELES REGION 

SUPERIOR COURT OF CAllFORNlA 
COUNTY OF ORANGE 

CIVIL COMPLEX CENTER 

Nov 072008 
9 ALAN CARLSON, Clerk ofthe Court 

10 
SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

11 
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 

12 

13 
THE CITIES OF ARCADIA, BELLFLOWER, 
CARSON, CERRITOS, CLAREMONT, 
COMMERCE DOWNEY, DUARTE, 

14 GARDENA, GLENDORA, HAWAIIAN 

15 
GARDENS, IRWINDALE, LA \VNDALE, 
MONTEREY PARK, PARAMOUNT SANTA 
FE SPRINGS, SIGNAL HILL, VERNON, 

16 WALNUT, WEST COVINA. and \VHITTIER, 
municipal corporations, and BUILDING 

17 INDUSTRY LEGAL DEFENSE 
FOUNDATION, a non-profit corporation, 

18 

19 

20 
vs. 

Petitioners/Plaintiffs, 

THE STATE WATER RESOURCES 
21 CONTROL BOARD..;. and THE CALIFORNIA 

REGIONAL W ATEK QUALITY CONTROL 
22 BOARJ?i. LOS ANGELES REGION, and DOES 

1 thrOUgIl 50, inclusive, 
23 

24 
RespondentslDefendants. 

25 
VS. 

26 
NATURAL RESOURCES DEFENSE COUNCIL, 
INC.~ HEAL THE BAY; and SANTA MONICA 
BAYKEEPER 

27 

28 
Intervenors. 

-1-

Case No. 06CC02974 
Honorable Thierry Patrick Colaw 
Dept: CX -104 

~~JPEREMYfORY 
'MANDATE 

[Proposed] PEREMPTORY WRIT OF MANDATE 
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1 TO RESPONDENTS STATE WATER RESOURCES CONTROL BOARD 

2 AND THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 

3 LOS ANGELES REGION, AND TO THEIR BOARD MEMBERS, OFFICERS, 

4 AGENTS, ATTORNEYS, EMPLOYEES, AND TO ALL PERSONS ACTING ON 

5 THEIR BEHALF, OR THROUGH OR UNDER COLOR OF THEIR 

6 AUTHORITY: 

7 Judgment having been entered in this action, ordering that a peremptory writ 

8 of mandate be issued from this Court, 

9 YOU ARE HEREBY DIRECTED AND COMMANDED, UPON RECEIPT 

10 OF THIS WRIT, IN ACCORDANCE WITH YOUR RESPECTIVE 

11 OBLIGATIONS UNDER THE LAW: 

12 (1) To void and set aside Los Angeles Regional Water Quality Control 

13 Board Resolution No. 2005-003, dated March 3, 2005, wherein the 2004 Triennial 

14 Review of the Water Quality Control Plan for the Los Angeles Region ("Basin 

15 Plan") was concluded; 

16 (2) During the course of reopened 2004 Triennial Review, or if 

17 Respondents determine not to reopen the 2004 Triennial Review, then during the 

18 course of the next scheduled triennial review of the Water Quality Standards 

19 ("Standards") 1 in the Basin Plan: 

20 (a) to review and, where appropriate, revise the Standards which 

21 apply or are to be applied to storm water and urban runoff (collectively 

22 "Stormwater"), 2 in light of the factors and requirements set forth under Water 

23 Code sections 13241 and 13000, including, but not limited to, the specific 

24 factors set forth under Water Code sections 13241(a) (f), and the 

25 

26 1 As referenced herein, the term "Water Quality Standards" or "Standards" shall 
mean the designated beneficial uses of the waters, as well as the water quality 

27 objectives established to achieve such designated beneficial uses. 

2 Federal law defines "storm water" to include urban runoff, i.e., "surface runoff 
28 and drainage." (See 40 C.F.R. § 122.26(b)(13).) 

-2-
[Proposed] PEREMPTORY WRIT OF MANDATE 
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-
considerations provided under Water Code section l3000; 

2 (b) to revise the Standards that apply or are to be applied to 

3 Stormwater, such that no "potential" use designations for such Standards 

4 remain in the Basin Plan; and 

5 (c) to revise the Standards, as appropriate, during said triennial 

6 review process, consistent with subsections (a) and (b) above and State and 

7 federal law, after a full and fair public hearing or hearings, and before 

8 concluding the triennial review. 

9 (3) To make and file a Return to this Writ within ninety (90) days from the 

10 date Respondents have taken all action necessary to comply with paragraphs (1) & 

11 (2), above. 

12 WrrNESS the Honorable Thierry Patrick Colaw, Judge of the Superior Court. 

13 A TTEST my hand and the seal of this Court, this ~ day of NwBmf£lt.. 
14 2008. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ORANGE COUNTY SUPERIOR COURT 
CLERK~ 

Dated: _\.>..;...,),.......1 ..-..0 -4-'t O""'-~-=----__ 

LET THE FOREGOING WRIT ISSUE. 

RESPECTFULLY SUBMITTED BY: 

By: __________ _ 

JENNIFERF. NOVAK 
28 Attorney for Respondents/Defendants 

-3-
Pr ... ,., .... <"r! PEREMPTORY WRIT 

0004180



EXHIBIT "4" 

0004181



61:.' ,,-

Case No. G041545 

COURT OF APPEAL OF THE STATE OF CALIFORNIA 
FOURTH APPELLATE DISTRICT 

DIVISION THREE 

THE CITIES OF ARCADIA, et aI., 
Plaintiffs and Appellants, 

Y. 

STATE WATER RESOURCES CONTROL BOARD; et al., 
Defendants and Appellants, 

and 

NATURAL RESOURCES DEFENSE COUNCIL, et al. 
Intervenors and Appellants. 

Appeal from the Superior Court of Orange County 
Honorable Thierry Patrick Colaw, Judge Presiding 

Superior Court Case No. 06CC02974 

APPELLANT WATER BOARDS' OPENING BRIEF ON APPEAL 

EDMUND G. BROWN JR., Attorney General 
of the State of California 

MARY E. HACKENBRACHT, 
Sen. Assist. Attorney General 

JENNIFER F. NOVAK (SBN 183882) 
MICHAEL W. HUGHES (SBN 242330) 

Deputy Attorneys General 
300 South Spring Street, Suite 1702 

Los Angeles, California 90013-1204 
Telephone No. (213) 897-4953 
Facsimile No. (213) 897-2802 

Email: Jennifer.NoYak@doj.ca. gOY 

Attorneys for Defendants and Appellants State Water 
Resources Control Board and California Regional 
Water Quality Control Board, Los Angeles Region 
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• 
(Pronsolino, supra, 291 F.3dat p. 1127.) Thus, water quality standards 

protect water bodies, regardless of whether the pollution comes from a 

"point" or "non-point" source.4 For purposes of the Act, water quality 

standards do not depend on whether the source of pollution is diffuse or 

difficult to regulate. The standards look to the overall condition of the 

water itself. (City of Burbank v. State Water Resources Control Bd. (2005) 

35 Ca1.4th 613,620 (Burbank); see also 33 U.S.c. § 1313.) Separate 

statutory provisions address the technological feasibility of each source's 

pollution control requirements. (See, e.g., 33 U.S.C. § 1311(b)(l)(A), 

(b)(l)(B), (b)(2), (b)(3), & § 1342(P)(3)(B)(iii).) 

To achieve water quality standards, the Act prohibits discharges of 

pollutants from point sources to waters of the United States unless they 

meet federal requirements,mC)3 V.S.c. § 1311; Burbank, supr-a,mJ5-Gal.,,+4t\fJh~--

at p. 620.) Two such types of discharges are industrial and-municipal urban 

storm water run-off,s one of the most significant sources of water pollution 

in the nation. (EnVironmental Defense Center, Inc; v. EPA (9th Cir. 2003) 

344 F.3d 832, 840-841.) 

Congress amended the Act in 1987 to require NPDES permits for 

urban run-off. (See 33 U.S.C. § 1342(p)(3)(B).) The 1987 changes did not 

affect any designated uses, other components of the water quality standards, 

or the need to protect water quality. Neither Congress nor U.S. EPA 

required states to revise their water quality standards in response to the 

4 Point sources of pollution come from a discrete conveyance, such 
as a pipe. Nonpoint sources are non-discrete sources, such as sediment run
off. (Pronsolino, supra, at p. 1125; 33 U.S.C.§1362(14).) 

S "Storm water," when discharged from a conveyance or pipe (such 
as a sewer system) is a "point source" discharge, but storm water emanates 
from diffuse sources, including surface run-off following rain events 
(hence, "storm water") and urban run-off. 

9 
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CONCLUSION 

Appellant Water Boards request that this court overturn the judgment, 

vacate the writ of mandate and enter judgment in their favor. 

Dated: June 11, 2009 

SA2006600485 

EDMUND G. BROWN JR. 

Attorney General of California 
MARY E. HACKENBRACHT 
Senior Assistant Attorney General 
JENNIFER F. NOVAK 
MICHAEL W. HUGHES 

JENNIF R . N YAK 
Deputy ttomey General 
AttorneysjOr Appellants and Respondents 
State Water Resources Control Board and 
Regional Water Quality Control Board 

48 
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Case No. G041545 
--.-~ .. -----.~--------------------

COURT OF.APPEAL 
STATE OF CALIFORNIA 

FOURTH APPELLATE DISTRICT 
DIVISION THREE 

~.-.-.----------.-----

THE CITIES OF ARCADIA et ai., 
Plaintijft, Petitioners, and Cross-Appellants, 

v. 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
LOS ANGELES REGION et aI., 

Defendants, Respondents, and Appellants, 

and 

NATURAL RESOURCES DEFENSE COUNCIL et aI., 
Intervenors, Respondents, 

From the Judgment of the Orange County Superior Court, 
The Hon. Thierry Patrick Colaw, Presiding, 

Superior Court Case No. 06CC02794 

Intervenors, Respondents, and Appellants' Opening Brief 

Natural Resources Defense Council 
David S. Beckman, Bar No. 156790 
Michelle S. Mehta, Bar No. 224525 
Noah J. Garrison, Bar No. 252154 

1314 Second Street 
Santa Monica, CA 90401 

Telephone: (310) 434-2300 
Facsimile: (310) 434-2399 

E-mail: dbeckman@nrdc.org 

Attorneys for Intervenors, Respondents, and Appellants 
NATURAL RESOURCES DEFENSE COUNCIL, SANTA 

MONICA BA YKEEPER, AND HEAL THE BAY 
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Sometimes the EPA establishes and issues water quality criteria. For 

instance, EPA set criteria for toxic pollutants for the State called the 

California Toxics Rule ("CTR"). The CTR regulates 126 pollutants, 

including arsenic, lead, mercury, cyanide, asbestos, benzene, dioxin, and 

PCBs. (40 C.F.R. § 131.36.) Aside from some specified instances, the 

CTR applies "without exception" to "[a]ll waters assigned any aquatic life 

or human health use classifications .... " (40 C.F .R. § 131.36( d)(l O)(i).) 

Sometimes the Regional Board establishes and issues water quality criteria 

to meet the purposes of the Clean Water Act. As the California Supreme 

Court recognized, "EPA provides States with substantial guidance in the 

drafting of water quality standards." (Burbank, 35 Ca1.4th at 621.) For 

~ ..... ___ ... __ ~ __ instance, the Clean Water Act reqlliresa set of baseline pathogen-standaI:ds----- ----1~~ 

in coastal recreation waters, such as Santa Monica Bay. (33 U.S.C. § 

13l3(i)(l)(A).) Accordingly, the Regional Board established limits for 

enterococci in coastal recreation marine waters and E.coli in freshwater 

recreation waters that match the federally-required criteria. (Compare 40 

C.F.R. § 131.41(c)(1)-(2), with AR 2002 BAC 236.) 

Water bodies that do not meet water quality standards cause, among 

other things, documented public health impacts. For example, in 2000, 

swimming in water contaminated with pathogens caused beachgoers 

between 627,800 and 1,479,200 excess gastrointestinal illnesses in Los 

Angeles and Orange Counties alone. (8 AA 1719.) One of the largest 

sources of pollution contributing to these health impairments is urban 

runoff.3 (8 AA 1729; AR 2004 TR 6161.) Urban runoff is a two-part 

3 For ease of reference, throughout this brief the terms "urban runoff' and 
"stormwater" are used interchangeably to refer generally to the discharges 
from the municipal Dischargers' storm sewer systems. The definition of 
storm water includes "storm water runoff, snow melt runoff, and surface 
runoffand drainage." (40 C.F.R. § 122.26(b)(13).) 

6 
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• 
Water Act. (See Abreu v. Svenhard's Swedish Bakery (1989) 208 

Cal.App.3d 1446, 1456 (court refused to apply a state law that would toll 

the statute of limitations, because doing so would "inevitably frustrate" 

federal national labor-management policy).) 

Conclusion 

For the foregoing reasons, the Environmental Groups respectively 

request that this Court reverse the trial court's judgment. 

DATED: June 5, 2009 RespectfuHy submitted, 

NATURAL RESOURCES DEFENSE 
COUNCIL 

Michelle S. Mehta 

Attorney for Natural Resources Defense 
Council, Santa Monica Baykeeper, and 
Heal the Bay 
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S-tf^i l 

John Robertus 
Executive Officer ^ T ^ O I J S M - Y ^ 
Califomia Regional Water Quality Control Board, San Diego Region CQ!.' : r,CL BOARD 
9174 Sky Park Court, Suite 100 
SanDiego, CA92123-4340 ZOfl, m 2 q A „ . ^ 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members ofthe Board: 

I am a homeowner in [insert name of community association] (Association) and 
[insert name of city](City). Although the Tentative Order applies directly to the County of 
Orange as Principal Permittee and the many south Orange County city Co-Permittees, I 
will be impacted as I will be required to pay for the cost of implementing measures to 
assure that the permittees remain in compliance. It is from this perspective that these 
comments are offered in response to the Tentative Order, No. R-2009-2002 NPDES No. 
CASO 108740. 

1. Adoption ofthe Tentative Order will require mv Association to incur 
added costs which mav result in higher assessments charged to homeowners and 
trigger a chain-reaction of events that will have devastating consequences to the 
Association, our homeowners and the City as a whole. 

Our community is reeling from the consequences ofthe current state ofthe 
economy, and an ever increasing number ofthe owners and members of my Association 
are facing financial collapse and the loss of their homes. Under the terms ofthe Tentative 
Order, as the City implements and enforces the mandatory requirements, the Association 
will be subject to fines and penalties and other administrative actions. In order to respond 
to these new mandates and to avoid penalties and fines, my Association will be required to 
implement new administrative procedures and make capital improvements and renovations 
to existing infrastructure. My Association will he forced to increase dues and assessments 
charged to the homeowners to provide for these new services and improvements. I will be 
required to pay more dues and assessments to my Association and may be required to 
pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an 
increasing likelihood that I cannot or will not be able to pay increased assessments or the 
costs of homeowner improvements. The financial burdens imposed by the Tentative Order 
could be the tipping point in my financial situation and my Association, leading to 
catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to 
prioritize the debts we pay, and when we pay them, and unfortunately, my situation 
requires that I consider delaying payment of assessments. I am already financially 
challenged by the amount of taxes, homeowner maintenance costs, monthly mortgage 
payments and existing levels of assessments I pay. If my obligations increase I may face 
expensive legal fees, foreclosure and bankruptcy. I cannot afford to pay all ofthe costs 
which may result from the adoption ofthe Tentative Order and all ofthe other costs I pay 

cS5UjOrO"---.£0rv'X0) 
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for my daily existence. I do not have the resources to pay fines or penalties imposed by 
the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be 
unable to sell my property for a fair price as buyers will be driven away from purchasing 
property in my city and my Association, choosing instead to purchase property elsewhere 
to avoid the threat of penalties and fines levied by the City and the Board and increased 
assessments charged by the Associations to cover the added costs. Homes will sit empty 
and fall into disrepair, thus decreasing property values and threatening the safety and 
welfare of our community associations and the homeowners they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a 
financial maelstrom such that I may have inadequate resources to continue to meet my 
obligations. . 

The primary objective the Tentative Order is designed to achieve will be frustrated 
and delayed by the financial collapse ofthe organizations and homeowners like me who 
are most capable of making a positive difference in enhancing water quality. There is no 
evidence that in crafting the Tentative Order, the negative economic consequences were 
considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative 
economic consequences of implementation. The Tentative Order should support and 
compliment, and not detract from, the financial stability ofthe City, my Association and 
the homeowners like me that they serve. 

2, Adoption of the Tentative Order will unnecessarily create adversity and 
barriers to the implementation of successful strategies and will divert resources 
needed to achieve the ultimate objectives of NPDES frustrating and delaying the 
implementation of successful programs. 

The Tentative Order will require the City to adopt a much more strident 
enforcement posture. I am fearful that the City will be forced to implement strategies 
using its police powers, rather than achieving favorable outcomes based upon education, 
mutual cooperation and alignment of systems and processes based upon alliances with me, 
my Association and my neighbors. This new direction will drastically alter the climate of 
mutual cooperation and support homeowners and the Association and the City have 
worked so hard to achieve. This change will result in unnecessary adversity and 
controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which will result from the adoption ofthe Tentative Order. The Association 
will be required to pass increased costs of compliance through to the homeowners. This 
will enhance the debt burden imposed upon the owners by my Association, and create 
unnecessary hardship and tension between the Association and homeowners. Increasing 
dues and assessments in the current economic environment will create significant 
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controversy, paralysis in the implementation process, and dysfunction within the 
community. The Association and homeowners will be caught in the cycle of ever 
increasing legal involvement to assure funding for the added costs which will result from 
adoption ofthe Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect 
unpaid assessments for these added costs. Those homeowners not in default will be 
required to pay even more to subsidize the debt of their delinquent neighbors. 

Adoption ofthe Tentative Order will sow the seeds of community unrest, pitting 
neighbor against neighbor and homeowners against the Association and the City against 
the Association, homeowners and other community interest groups. Instead of achieving 
compliance with the requirements of NPDES and the Clean Water Act by creating a 
strong foundation of mutual support and cooperation, compliance will be imposed upon 
resisting homeowners and other community stakeholders by pursuing costly legal and 
administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key 
community stakeholders including the City, community associations, homeowners and 
other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of 
homeowners to achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new 
requirements without justification. Where is the evidence that the programs already in 
place in the City are not working? 

Instead of encouraging the development of pilot programs and other management 
practices based upon the successful existing practices, systems and operations already 
implemented, the Tentative Order without justification and in an almost punitive fashion 
mandates new procedures and compliance to new standards which will be extremely costly 
to achieve and which will expose me, the City, my Association and my neighbors to civil 
liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting 
new standards. Revisions should be made to support existing programs until those 
programs are shown to be ineffective. New standards and requirements should not be 
adopted without justification. New requirements and standards should not be adopted until 
there is evidence that existing programs and systems implemented by the City, the 
Association and the homeowners are unsuccessful. 

4. Unequal Application ofthe permitting process and treatment under the 
law is not justified. 

The requirements ofthe Tentative Order dramatically exceed those contained in all 

l£?i-R^ro'"N%Dfv'"^.u> 
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Orders adopted by the Board and all other regions ofthe Califomia Water Quality Control 
Board and are inconsistent with the draft Order for North Orange County. There is no 
justification for the different and unequal application ofthe permitting process or the new 
draconian requirements included in the Tentative Order which if adopted will result in 
unfair and unequal treatment of me, the City and my Association. Why should owners 
living in community associations in North Orange County, San Diego County, or 
elsewhere in California benefit from demonstrably less restrictive standards and 
requirements in the Orders adopted for those regions than those imposed upon me and my 
neighbors living in the community associations within the City which will be subject to the 
Tentative Order if adopted? I strongly believe that homeowners like me, the City and my 
Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by 
the Board for San Diego County and with the draft Order ofthe Califomia Water Quality 
Control Board, Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are 
required to assure fair and equal treatment under the law. Revisions are required to 
support existing programs which are working. New standards or requirements should not 
be adopted unless and until it has been shown that existing programs are ineffective. 
Revisions should be made to encourage use of pilot programs to develop and test new 
requirements and standards before implementation. Revisions are needed to support and 
encourage cooperation among community stakeholder groups and the City. The Tentative 
Order should be revised to address and overcome negative economic consequences of 
implementation. The Tentative Order should support and compliment, and not detract 
from, the financial stability ofthe City, the community associations and the homeowners 
they serve. 

I ask that you review the above-mentioned information and consider it when 
making final revisions to the Order. I look forward to your response and stand willing and 
ready to answer any questions you may have. Please contact me at [insert name and 
contact information] should you have any questions. 

Sincerely, 
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John Robertus 
Executive Officer 
Califomia Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 . ^ n Q 2- \ 0 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members ofthe Board: i 

I am a homeowner in S f a\>uco Hi w | ^ H 4 / £ . n . • ^ Rcknc^O Although 
the Tentative Order applies directly to the County of Orange as Principal Permittee and the many 
south Orange County city Co-Permittees, I will be impacted as I will be required lo pay for the cost 
of implementing measures lo assure that the permittees remain in compliance. It is from this 
perspective that these comments are offered in response to the Tentative Order, No. R-2009-2002 
NPDES No. CAS0108740. 

1. Adoption ofthe Tentative Order will require my Association to incur added costs 
which mav result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that will have devastating consequences to the Association, our homeowners and the 
City as a whole. 

Our community is reeling from the consequences ofthe current state ofthe economy, and an 
ever increasing number ofthe owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms ofthe Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject lo fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. My Association will deforced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will he required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. 

Faced with ever increasing debt obligations, I and my neighbors will be forced lo prioritize 
the debts we pay, and when we pay them, and unfortunately, my situation requires that I consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. I cannot afford to pay all ofthe costs which may result from the adoption ofthe Tentative 
Order and all ofthe other costs I pay for my daily existence. I do not have the resources to pay 
fines or penalties imposed by the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing properly in my city and 
my Association, choosing instead to purchase property elsewhere to avoid the threat of penalties 
and fines levied by the City and the Board and increased assessments charged by the Associations 
to cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing properly 
values and threatening the safety and welfare of our community associations and the homeowners 
they serve. 
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The costs o f implementing and enforcing the Tentative Order w i l l trigger a financial 
maelstrom such that 1 may have inadequate resources lo continue lo meet my obligations. 

The primary objective the Tentative Order is designed to achieve w i l l be frustrated and 
delayed by the financial collapse of the organizations and homeowners like me who are most 
capable o f making a positive difference in enhancing waler quality. There is no evidence that in 
crafting the Tentative Order, the negative economic consequences were considered and properly 
addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences o f implementation. The Tentative Order should support and compliment, and nol 
detract from, the financial stability o f the City, my Association and the homeowners like me thai 
they serve. 

2, Adopt ion o f the Tentative Order w i l l unnecessarily create adversity and harriers to 
the implementation of successful strategies and w i l l divert resources needed to achieve the 
ult imate objectives of NPDKS f rustrat ing and delaying the implementation of successful 
programs. 

The Tentative Order wi l l require the City to adopt a much more strident enforcement 
posture. I am fearful that the City wi l l be forced to implement strategies using its police powers, 
rather than achieving favorable outcomes based upon education, mutual cooperation and alignment 
o f systems and processes based upon alliances with me, my Association and my neighbors. This 
new direction wi l l drastically alter the climate o f mutual cooperation and support homeowners and 
the Association and the City have worked so hard lo achieve. This change w i l l result in unnecessary 
adversity and controversy which wi l l delay and generate resistance to the process o f making real 
progress in achieving the prime objective o f enhancement o f waler quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which wi l l result from the adoption of the Tentative Order. The Association wi l l be 
required lo pass increased costs of compliance through lo the homeowners. This wi l l enhance the 
debt burden imposed upon the owners by my Association, and create unnecessary hardship and 
tension between the Association and homeowners. Increasing dues and assessments in the current 
economic environment wi l l create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners w i l l be caught in the 
cycle o f ever increasing legal involvement lo assure funding for the added costs which wi l l result 
from adoption of the Tentative Order. 

To survive financially, the Association wi l l be forced lo more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect unpaid 
assessments for these added costs. Those homeowners nol in default w i l l be required lo pay even 
more to subsidize the debt o f their delinquent neighbors. 

Adoption of the Tentative Order wi l l sow the seeds o f community unrest, pitting neighbor 
against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead o f achieving compliance with the 
requirements o f NPDES and the Clean Water Act by creating a strong foundation o f mutual support 
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and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised lo support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are nol 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemenled, the 
Tentative Order wiihoui justification and in an almost punitive fashion mandates new procedures 
and compliance lo new standards which will be extremely costly lo achieve and which will expose 
me, the City, my Association and my neighbors lo civil liability and other administrative penalties. 

The Tentative Order should be revised lo support pilot programs before setting new 
standards. Revisions should be made to support existing programs until those programs are shown 
lo be ineffective. New standards and requirements should nol be adopted without justification. New 
requirements and standards should nol be adopted until there is evidence that existing programs and 
systems implemenled by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application ofthe permitting process and treatment under the law is not 
justified. 

The requirements ofthe Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions ofthe Califomia Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application ofthe permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in Califomia benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions lhan those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? I strongly believe that homeowners like me, the City and 
my Association should nol be singled out and forced to bear the cost and penally of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board 
for San Diego County and with the draft Order ofthe Califomia Waler Quality Control Board, 
Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to 
assure fair and equal treatment under the law. Revisions are required lo support existing programs 
which are working. New standards or requirements should nol be adopted unless and until it has 
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been shown that existing programs are ineffective. Revisions should be made lo encourage use of 
pilot programs lo develop and test new requirements and standards before implementation. 
Revisions are needed lo support and encourage cooperation among community stakeholder groups 
and the City. The Tentative Order should be revised lo address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and nol 
detract from, the financial stability ofthe City, the community associations and the homeowners 
they serve. 

I ask that you review the above-mentioned information and consider it when making final 
revisions to the Order. I look forward lo your response and stand willing and ready to answer any 
questions you may have. Please contact me al c\ ^ ^ — £ j L -* LJ " J H i t should you have 
any questions. 

Sincerely, 

T^oc^Us E. S^v^nf 
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John Robertus 
Executive Officer 
Caiifomia Regional Water Quality Control Board, San Diego Region SMIC/"^') REGNAL 
9174 Sky Park Court, Suite 100 H:] -:

n9
,JALiTY " 

San Diego, CA 92123-4340 COW. KOL BOARD 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. & ^ % S 7 h P 3= 38 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in Trabuco Highlands Association and in Trabuco Canyon, CA. 
Although the Tentative Order applies directly to the County of Orange as Principal Permittee and 
the many south Orange County city Co-Permittees, I will be impacted as I will be required to pay 
for the cost of implementing measures to assure that the permittees remain in compliance. It is 
from this perspective that these comments are offered in response to the Tentative Order, No. R-
2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require my Association to incur added costs 
which may result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that will have devastating consequences to the Association, our homeowners and the 
City as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an 
ever increasing number of the owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms of the Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. My Association will deforced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that I cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize 
the debts we pay, and when we pay them, and unfortunately, my situation requires that I consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. If my obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I 
cannot afford to pay all of the costs which may result from the adoption of the Tentative Order and 
all of the other costs I pay for my daily existence. I do not have the resources to pay fines or 
penalties imposed by the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing property in my city and 
my Association, choosing instead to purchase property elsewhere to avoid the threat of penalties 
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and fines levied by the City and the Board and increased assessments charged by the Associations 
to cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property 
values and threatening the safety and welfare of our community associations and the homeowners 
they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial 
maelstrom such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and 
delayed by the financial collapse of the organizations and homeowners like me who are most 
capable of making a positive difference in enhancing water quality. There is no evidence that in 
crafting the Tentative Order, the negative economic consequences were considered and properly 
addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, my Association and the homeowners like me that 
they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to 
the implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement 
posture. I am fearful that the City will be forced to implement strategies using its police powers, 
rather than achieving favorable outcomes based upon education, mutual cooperation and alignment 
of systems and processes based upon alliances with me, my Association and my neighbors. This 
new direction will drastically alter the climate of mutual cooperation and support homeowners and 
the Association and the City have worked so hard to achieve. This change will result in unnecessary 
adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which will result from the adoption of the Tentative Order. The Association will be 
required to pass increased costs of compliance through to the homeowners. This will enhance the 
debt burden imposed upon the owners by my Association, and create unnecessary hardship and 
tension between the Association and homeowners. Increasing dues and assessments in the current 
economic environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught in the 
cycle of ever increasing legal involvement to assure funding for the added costs which will result 
from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect unpaid 
assessments for these added costs. Those homeowners not in default will be required to pay even 
more to subsidize the debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor 
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against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are not 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemented, the 
Tentative Order without justification and in an almost punitive fashion mandates new procedures 
and compliance to new standards which will be extremely costly to achieve and which will expose 
me, the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new 
standards. Revisions should be made to support existing programs until those programs are shown 
to be ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions of the Caiifomia Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application of the permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in Caiifomia benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions than those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? I strongly believe that homeowners like me, the City and 
my Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board 
for San Diego County and with the draft Order of the Caiifomia Water Quality Control Board, 
Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to 
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assure fair and equal treatment under the law. Revisions are required to support existing programs 
which are working. New standards or requirements should not be adopted unless and until it has 
been shown that existing programs are ineffective. Revisions should be made to encourage use of 
pilot programs to develop and test new requirements and standards before implementation. 
Revisions are needed to support and encourage cooperation among community stakeholder groups 
and the City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, the community associations and the homeowners 
they serve. 

I ask that you review the above-mentioned information and consider it when making final 
revisions to the Order. I look forward to your response and stand willing and ready to answer any 
questions you may have. Please contact me, Lynn Holmes, at 32722 Brookseed Dr, Trabuco 
Canyon, Ca, 92679 or by phone at 949 713 8127 should you have any questions. 

Sincerely, 
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June 30, 2009 

SAN r " 0̂ RL'O. i'. AL 

Executive Officer ^̂ ^ 
Caiifomia Regional Water Quality Control Board, San Diego Region -. . -. 
9174 Sky Park Court, Suite 100 ZOOH JUL "2 P > 4J 

San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in Trabuco Highlands Community Association in Trabuco Canyon, 
CA. Although the Tentative Order applies directly to the County of Orange as Principal Permittee 
and the many south Orange County city Co-Permittees, 1 will be impacted as I will be required to 
pay for the cost of implementing measures to assure that the permittees remain in compliance. It is 
from this perspective that these comments are offered in response to the Tentative Order, No. R-
2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require my Association to incur added costs 
which may result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that will have devastating consequences to the Association, our homeowners and the 
City as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an 
ever increasing number of the owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms of the Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. My Association will be forced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that I cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, 1 and my neighbors will be forced to prioritize 
the debts we pay, and when we pay them, and unfortunately, my situation requires that I consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. If my obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I 
cannot afford to pay all of the costs which may result from the adoption of the Tentative Order and 
all of the other costs I pay for my daily existence. I do not have .the resources to pay fines or 
penalties imposed by the City or the Board. 
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If the Tentative Order is adopted, my property values will decline and 1 will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing property in my city and 
my Association, choosing instead to purchase property elsewhere to avoid the threat of penalties 
and fines levied by the City and the Board and increased assessments charged by the Associations 
to cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property 
values and threatening the safety and welfare of our community associations and the homeowners 
they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial 
maelstrom such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and 
delayed by the financial collapse of the organizations and homeowners like me who are most 
capable of making a positive difference in enhancing water quality. There is no evidence that in 
crafting the Tentative Order, the negative economic consequences were considered and properly 
addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, my Association and the homeowners like me that 
they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to 
the implementation of successful strategics and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement 
posture. I am fearful that the City will be forced to implement strategies using its police powers, 
rather than achieving favorable outcomes based upon education, mutual cooperation and alignment 
of systems and processes based upon alliances with me, my Association and my neighbors. This 
new direction will drastically alter the climate of mutual cooperation and support homeowners and 
the Association and the City have worked so hard to achieve. This change will result in unnecessary 
adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which will result from the adoption of the Tentative Order. The Association will be 
required to pass increased costs of compliance through to the homeowners. This will enhance the 
debt burden imposed upon the owners by my Association, and create unnecessary hardship and 
tension between the Association and homeowners. Increasing dues and assessments in the current 
economic environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught in the 
cycle of ever increasing legal involvement to assure funding for the added costs which will result 
from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
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foreclosure and other legal remedies against delinquent homeowner members to collect unpaid 
assessments for these added costs. Those homeowners not in default will be required to pay even 
more to subsidize the debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor 
against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are not 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemented, the 
Tentative Order without justification and in an almost punitive fashion mandates new procedures 
and compliance to new standards which will be extremely costly to achieve and which will expose 
me, the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new 
standards. Revisions should be made to support existing programs until those programs are shown 
to be ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions of the California Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application of the permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in California benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions than those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? I strongly believe that homeowners like me, the City and 
my Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 
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The Tentative Order should be revised to be consistent with the Order adopted by the Board 
for San Diego County and with the draft Order of the Caiifomia Water Quality Control Board, 
Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to 
assure fair and equal treatment under the law. Revisions are required to support existing programs 
which are working. New standards or requirements should not be adopted unless and until it has 
been shown that existing programs are ineffective. Revisions should be made to encourage use of 
pilot programs to develop and test new requirements and standards before implementation. 
Revisions are needed to support and encourage cooperation among community stakeholder groups 
and the City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, the community associations and the homeowners 
they serve. 

1 ask that you review the above-mentioned information and consider it when making final 
revisions to the Order. I look forward to your response and stand willing and ready to answer any 
questions you may have. Please contact me at 949 829-6427 should you have any questions. 

Sincerely, 

-{/l/U 
Barbara Barry 
20911 Morningside Dr 
Trabuco Canyon, CA 92679 
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John Robertus 
Executive Officer "GIONAL 
Califomia Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 ' 
San Diego, CA 92123-4340 

Z(W 0 P 2: I 5 
Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CASO108740 

Dear Mr. Robertus and Members ofthe Board: 

I am a homeowner in Trabuco Highlands Community Association and the City of Rancho 
Santa Margarita. Although the Tentative Order applies directly to the County of Orange as 
Principal Permittee and the many south Orange County city Co-Permittees, I will be impacted as I 
will be required lo pay for the cost of implementing measures to assure that the permittees remain 
in compliance. It is from this perspective that these comments are offered in response lo the 
Tentative Order, No. R-2009-2002 NPDES No. CAS0108740. 

1, Adoption ofthe Tentative Order will require my Association to incur added costs 
which may result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that will have devastating consequences to the Association, our homeowners and the 
Citv as a whole. 

Our community is reeling from the consequences ofthe current state ofthe economy, and an 
ever increasing number ofthe owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms ofthe Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. Afy Association will deforced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements, I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that I cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize 
the debts we pay, and when we pay them, and unfortunately, my situation requires that I consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. If my obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I 
cannot afford to pay all ofthe costs which may result from the adoption ofthe Tentative Order and 
all ofthe other costs I pay for my daily existence. I do not have the resources to pay fines or 
penalties imposed by the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing property in my city and 
my Association, choosing instead to purchase property elsewhere to avoid the threat of penalties 
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and fines levied by the City and the Board and increased assessments charged by the Associations 
to cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property 
values and threatening the safety and welfare of our community associations and the homeowners 
they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial 
maelstrom such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed lo achieve will be frustrated and 
delayed by the financial collapse ofthe organizations and homeowners like me who are most 
capable of making a positive difference in enhancing water quality. There is no evidence that in 
crafting the Tentative Order, the negative economic consequences were considered and properly 
addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability ofthe City, my Association and the homeowners like me that 
they serve. 

2. Adoption ofthe Tentative Order will unnecessarily create adversity and barriers to 
the implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement 
posture. I am fearful that the City will be forced to implement strategies using its police powers, 
rather lhan achieving favorable outcomes based upon education, mutual cooperation and alignment 
of systems and processes based upon alliances with me, my Association and my neighbors. This 
new direction will drastically alter the climate of mutual cooperation and support homeowners and 
the Association and the City have worked so hard lo achieve. This change will result in unnecessary 
adversity and controversy which will delay and generate resistance lo the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which will result from the adoption ofthe Tentative Order. The Association will be 
required lo pass increased costs of compliance through to the homeowners. This will enhance the 
debt burden imposed upon the owners by my Association, and create unnecessary hardship and 
tension between the Association and homeowners. Increasing dues and assessments in the current 
economic environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught in the 
cycle of ever increasing legal involvement to assure funding for the added costs which will result 
from adoption ofthe Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect unpaid 
assessments for these added costs. Those homeowners not in default will be required to pay even 
more to subsidize the debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor 
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against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are not 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemented, the 
Tentative Order without justification and in an almost punitive fashion mandates new procedures 
and compliance to new standards which will be extremely costly to achieve and which will expose 
me, the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new 
standards. Revisions should be made lo support existing programs until those programs are shown 
to be ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application ofthe permitting process and treatment under the law is not 
justified. 

The requirements ofthe Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions ofthe Califomia Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application ofthe permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in Califomia benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions than those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? I strongly believe that homeowners like me, the City and 
my Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board 
for San Diego County and with the draft Order ofthe Califomia Water Quality Control Board, 
Santa Ana Region, North Orange County. 

In conclusion. I would like to stress that revisions to the Tentative Order are required to 
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assure fair and equal treatment under the law. Revisions are required to support existing programs 
which are working. New standards or requirements should nol be adopted unless and until it has 
been shown that existing programs are ineffective. Revisions should be made to encourage use of 
pilot programs lo develop and test new requirements and standards before implementation. 
Revisions are needed to support and encourage cooperation among community stakeholder groups 
and the City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability ofthe City, the community associations and the homeowners 
they serve. 

I ask that you review the above-mentioned information and consider il when making final 
revisions to the Order. I look forward to your response and stand willing and ready to answer any 
questions you may have. Please contact me at [insert name and contact information] should you 
have any questions. 

tOOOro .r. 
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John Robertus 
Executive Officer 
Califomia Regional Water Quality Control Board, San Diego Region SAN DIEGO REGiONAi 
9174 Sky Park Court, Suite 100 ^ - ^ i a t l l " 
San Diego, CA 92123-4340 " U 

ZOO1! JUN 2 S P U: IQ 
Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CASO108740 ' ^ 

Dear Mr. Robertus and Members ofthe Board: 

I am a homeowner in Trabuco Highlands Community Association in Trabuco Canyon. Although the 
Tentative Order applies directly to the County of Orange as Principal Permittee and the many south Orange County 
city Co-Permittees, I will be impacted as I will be required to pay for the cost of implementing measures to assure 
that the permittees remain in compliance. It is from this perspective that these comments are offered in response to 
the Tentative Order, No. R-2009-2002 NPDES No. CASO 108740. 

1. Adoption ofthe Tentative Order will require mv Association to incur added costs which mav result in 
higher assessments charged to homeowners and trigger a chain-reaction of events that will have devastating 
consequences to the Association, our homeowners and the City as a whole. 

Our community is reeling from the consequences ofthe current state ofthe economy, and an ever increasing number 
ofthe owners and members of my Association are facing financialcollapse and the, loss of their homes. Under the 
terms of the Tentative Order, as the City, implements and enforces the mandatory requirements, the Association will 
be.subject to fines and penalties and other administrative actions. In order to..respond.tQ:these hew'mandates and to 
avoid penalties^and fines, my Association will be required to. implement new administrative.procedures and make 
capital improvements and renovations to existing infrastructure. My Association will be forced to increase dues and 
assessments charged to the homeowners, to provide for these new services and improvements. I will be required to 
pay more dues and assessments to my Association and may be required to pay for,homeowner improvements to 
assure that the City remains in compliance. These added costs will pose extraordinary hardship upon me and my 
neighbors and there is an increasing likelihood that I cannot or will not be able to pay increased assessments or the 
costs of homeowner improvements. The financial burdens imposed by the Tentative Order could be the tipping 
point in my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the debts we pay, and 
when we pay them, and unfortunately, my situation requires that I consider delaying payment of assessments. I 
am already financially challenged by the amount of taxes, homeowner maintenance costs, monthly mortgage 
payments and existing levels of assessments I pay. If my obligations increase I may face expensive legal fees, 
foreclosure and bankruptcy. I cannot afford to pay all ofthe costs which may result from the adoption ofthe 
Tentative Order and all ofthe other costs I pay for my daily existence. I do not have the resources to pay fines or 
penalties imposed by the City or the Board. 

If the tentative Order is adopted, my property: values will Recline and I will be.unable.to sell my property for a fair 
price-as .buyers will be driven away from purchasing .property in my city and my Association, choosing instead to 
purchase property elsewhere to avoid the threat of penalties and fines levied by the City and the Board arid increased 
assessments charged by the Associations to cover the added costs. Homes will sit empty and fall into disrepair, thus 
decreasing property values and threatening the safety and welfare of our community associations and the 
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homeowners they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom such that I may have 
inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by the financial 
collapse ofthe organizations and homeowners like me who are most capable of making a positive difference in 
enhancing water quality. There is no evidence that in crafting the Tentative Order, the negative economic 
consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences of implementation. 
The Tentative Order should support and compliment, and not detract from, the financial stability ofthe City, my 
Association and the homeowners like me that they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to the implementation 
of successful strategies and wili divert resources needed to achieve the ultimate objectives of NPDES 
frustrating and delaying the implementation of successful programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I am fearful that the 
City will be forced to implement strategies using its police powers, rather than achieving favorable outcomes based 
upon education, mutual cooperation and alignment of systems and processes based upon alliances with me, my 
Association and my neighbors. This new direction will drastically alter the climate of mutual cooperation and 
support homeowners and the Association and the City have worked so hard to achieve. This change will result in 
unnecessary adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective; of enhancement of water quality. •. 

Equally alarming is the change in relations between me and my Association and my neighbors which will result from 
the adoption ofthe Tentative Order. The Association will be required to pass increased costs of compliance through 
to the homeowners. This will enhance the debt burden imposed upon the owners by my Association, and create 
unnecessary hardship and tension between the Association and homeowners. Increasing dues and assessments in 
the current economic environment will create significant controversy, paralysis in the implementation process, and 
dysfunction within the community. The Association and homeowners will be caught in the cycle of ever increasing 
legal involvement to assure funding for the added costs which will result from adoption ofthe Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue foreclosure and other legal 
remedies against delinquent homeowner members to collect unpaid assessments for these added costs. Those 
homeowners not in default will be required to pay even more to subsidize the debt of their delinquent neighbors. 

Adoption ofthe Tentative Order will sow the seeds of community unrest, pitting neighbor against neighbor and 
homeowners against the Association and the City against the Association, homeowners and other community 
interest groups. Instead of achieving compliance with the requirements of NPDES and the Clean Water Act by 
creating a strong foundation, of mutual support and cooperation, compliance will be imposed upon resisting 
homeowners and other community stakeholders by pursuing costly legal and-administrative enforcement, penalties 
and fines. 

The Tentative Order should be revised to support cooperation among key community stakeholders including the 
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City, community associations, homeowners and other interest groups. 

3. The Tentative Qrder fails to acknowledge the successful efforts of homeowners to achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements without justification. 
Where-is-the evidence that the programs already iri place ihJthe City are not working?' • - • 

Instead of ericduragirig the development of pilot programsfarid other management practices based upon the successful 
existing practices, systems and operations already implemented, the Tentative Order without justification and in an 
almost punitive fashion mandates new procedures and compliance to new standards which will be extremely costly 
to achieve and which will expose me, the City, my Association and my neighbors to civil liability and other 
administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. Revisions should be 
made to support existing programs until those programs are shown to be ineffective. New standards and 
requirements should not be adopted without justification. 'Newrequirements and standards should riot be adopted 
until there is evidence that existing programs and systems implemented by the City, the Association and the 
homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not justified. 

The requirements ofthe Tentative Order dramatically exceed those contained in all Orders adopted by the Board and . 
all other regions of the'Galifomia Water Quality CoritrolBoard and are inconsistent with the draft Order for North 
Orange County.- There'is no justification for the different andiinequal application ofthe permitting process or the • 
new draconian requirements included in the Tentative Order which if adopted willresult in unfair and unequal' 
treatment of me, the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in Califomia benefit from demonstrably less restrictive standards 
and requirements in the Orders adopted for those regions than those imposed upon me and my neighbors living in the 
community associations within the City which will be subject to the Tentative Order if adopted? I strongly believe 
that homeowners like me, the City and my Association should not be singled out and forced to bear the cost and 
penalty of unequal treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San Diego County 
and with the draft Order ofthe Califomia Water Quality Control Board, Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to assure fair and equal 
treatment under the law. Revisions are required to support existing programs which are working. New standards or 
requirements should not be adopted unless and until it has been shown that existing programs are ineffective. 
Revisions should be made to encourage use of pilot programs to develop and test new requirements and standards-
before implementation. Revisions are needed to support and encourage cooperation among community stakeholder 
groups.and the City. The Tentative Order should.be revised t6 address and overcome negative economic • •• 
consequences of implementation. The Tentative Order should support and compliment, and not detract from, the : > 
financial stability of the City \ the community associations and- the, homeowners'they serve. • - ' .'•'•-...• > rf • •':•«•• 

I ask that you review the above-mentioned information and consider it when making final revisions to the Order. I 
look forward to your response and stand willing and ready to answer any questions you may have. Please contact 
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me at Dennis Pearson, 32902 Brookseed Dr., Trabuco Canyon, CA 92679, should you have any questions. 

Sincerely, 

Dennis H. Pearson 

0004216



Rancho Cielo Homeowners Association 
Trabuco Canyon, Ca. 92679 

June 23, 2009 

John Robertus ^ ^ 
Executive Officer f l o - : ^ 
California Regional Water Quality Control Board, San Diego Region <_ ^ o 

^ 5 9174 Sky Park Court. Suite 100 ^ 
San Diego, CA 92123-4340 £> ^ o ^ 

Dear Mr. Robertus and Members of the Board: ^ p 

Subject: Comment Letter. Tentative Order No. R-92009-2002 NPDES No. CAS0108740D 

I am the Board President of the Rancho Cielo Homeowners Association located in Trabuco Canyon, 
California. Although the Tentative Order applies directly to the County of Orange as Principal 
Permittee and the many south Orange County city Co-Permittees, I will be impacted as I will be 
required to pay for the cost of implementing measures to assure that the permittees remain in 
compliance. It is from this perspective that these comments are offered in response to the Tentative 
Order. No. R-2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require mv Association to incur added costs which 
mav result in higher assessments charged to homeowners and trigger a chain-reaction of 
events that will have devastating conseguences to the Association, our homeowners and 
the Citv as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an ever 
increasing number of the owners and members of my Association are facing financial collapse and 
the loss of their homes. Under the terms of the Tentative Order, as the City implements and enforces 
the mandatory requirements, the Association will be subject to fines and penalties and other 
administrative actions. In order to respond to these new mandates and to avoid penalties and fines, 
my Association will be required to implement new administrative procedures and make capital 
improvements and renovations to existing infrastructure. My Association will be forced to increase 
dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that I cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the debts 
we pay, and when we pay them, and unfortunately, my situation requires that I consider delaying 
payment of assessments. I am already financially challenged by the amount of taxes, homeowner 
maintenance costs, monthly mortgage payments and existing levels of assessments I pay. If my 
obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I cannot afford to 
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pay all of the costs which may result from the adoption of the Tentative Order and all of the other 
costs I pay for my daily existence. I do not have the resources to pay fines or penalties imposed by 
the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell my 
property for a fair price as buyers will be driven away from purchasing property in my city and my 
Association, choosing instead to purchase property elsewhere to avoid the threat of penalties and 
fines levied by the City and the Board and increased assessments charged by the Associations to 
cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property values 
and threatening the safety and welfare of our community associations and the homeowners they 
serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom such 
that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by 
the financial collapse of the organizations and homeowners like me who are most capable of making 
a positive difference in enhancing water quality. There is no evidence that in crafting the Tentative 
Order, the negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences 
of implementation. The Tentative Order should support and compliment, and not detract from, the 
financial stability of the City, my Association and the homeowners like me that they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to the 
implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I am 
fearful that the City will be forced to implement strategies using its police powers, rather than 
achieving favorable outcomes based upon education, mutual cooperation and alignment of systems 
and processes based upon alliances with me, my Association and my neighbors. This new direction 
will drastically alter the climate of mutual cooperation and support homeowners and the Association 
and the City have worked so hard to achieve. This change will result in unnecessary adversity and 
controversy which will delay and generate resistance to the process of making real progress in 
achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my neighbors which 
will result from the adoption of the Tentative Order. The Association will be required to pass 
increased costs of compliance through to the homeowners. This will enhance the debt burden 
imposed upon the owners by my Association, and create unnecessary hardship and tension 
between the Association and homeowners. Increasing dues and assessments in the current 
economic environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught in the cycle 
of ever increasing legal involvement to assure funding for the added costs which will result from 
adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue foreclosure and 
other legal remedies against delinquent homeowner members to collect unpaid assessments for 
these added costs. Those homeowners not in default will be required to pay even more to subsidize 
the debt of their delinquent neighbors. 
Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor against 
neighbor and homeowners against the Association and the City against the Association, 
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homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community stakeholders 
including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to achieve 
compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements without 
justification. Where is the evidence that the programs already in place in the City are not working? 

Instead of encouraging the development of pilot programs and other management practices based 
upon the successful existing practices, systems and operations already implemented, the Tentative 
Order without justification and in an almost punitive fashion mandates new procedures and 
compliance to new standards which will be extremely costly to achieve and which will expose me, 
the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. 
Revisions should be made to support existing programs until those programs are shown to be 
ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs 
and systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unegual Application of the permitting process and treatment under the law is not justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders adopted 
by the Board and all other regions of the California Water Quality Control Board and are inconsistent 
with the draft Order for North Orange County. There is no justification for the different and unequal 
application of the permitting process or the new draconian requirements included in the Tentative 
Order which if adopted will result in unfair and unequal treatment of me, the City and my Association. 
Why should owners living in community associations in North Orange County, San Diego County, or 
elsewhere in California benefit from demonstrably less restrictive standards and requirements in the 
Orders adopted for those regions than those imposed upon me and my neighbors living in the 
community associations within the City which will be subject to the Tentative Order if adopted? I 
strongly believe that homeowners like me, the City and my Association should not be singled out 
and forced to bear the cost and penalty of unequal treatment under the law. There is no justification 
for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San 
Diego County and with the draft Order of the California Water Quality Control Board, Santa Ana 
Region, and North Orange County. 

In conclusion, 1 would like to stress that revisions to the Tentative Order are required to assure fair 
and equal treatment under the law. Revisions are required to support existing programs which are 
working. New standards or requirements should not be adopted unless and until it has been shown 
that existing programs are ineffective. Revisions should be made to encourage use of pilot 
programs to develop and test new requirements and standards before implementation. Revisions 
are needed to support and encourage cooperation among community stakeholder groups and the 
City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
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detract from, the.finaneial stability of the City, the community associations and the homeowners they 
serve. 

I ask that you review the above-mentioned information and consider it when making final revisions to 
the Order I look forward to your response and stand willing and ready to answer any questions you 
may have. Please contact me at 949-713-9088 or should you have any questions. You may also 
contact our association manager. Jack Williams at 714-891-1522. ext. 214. 

Sincerely, 

Sandra Spencer 
Board President 

C: Board of Directors 
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j John RBbertus 
^>-|Keculive Officer 
S^^l i foif ia Regional Water Quality Control Board, San Diego Region 
£ ^ 7 4 Sfey Park Court, Suite 100 
o ^ Di^o, CA 92123-4340 

^$ject:^omment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

This letter is written on behalf of the Community Associations of Rancho (CAR), a group 
consisting of community associations that represent the owners of approximately 20,000 homes in 
the City of Rancho Santa Margarita (City). A majority of the homes in the City are within CAR's 
participating community associations, which include the master homeowner associations serving 
the common interest developments of Rancho Santa Margarita Landscape and Recreation 
Corporation [SAMLARC], Trabuco Highlands, , Rancho Cielo, Dove Canyon and Robinson 
Ranch. Although the Tentative Order applies directly to the County of Orange as Principal 
Permittee and the many south Orange County city Co-Permittees, the community associations and 
the homeowners they serve are impacted as we must pay for the cost of implementing measures to 
assure that the permittees remain in compliance. The governing documents for each association, 
and applicable laws, obligate the boards of directors within each community association to take 
every action reasonably necessary to protect the health, safety, welfare, and the preservation of 
property values, of each associations' homeowners. It is from this perspective that our comments 
are offered in response to the Tentative Order, No. R-2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require community associations to incur added costs 
which will result in higher assessments charged to homeowners and trigger a chain-
reaction of events that will have devastating consequences to community associations, 
homeowners and the City as a whole. 

Our communities are reeling from the consequences of the current state of the economy, and an 
ever increasing number of the owners and members of our associations are facing financial 
collapse and the loss of their homes. Under the terms of the Tentative Order, as the City 
implements and enforces the mandatory requirements, the associations may be subject to fines and 
penalties and other administrative actions. In order to respond to these new mandates and to avoid 
penalties and fines, our community associations will be required to implement new administrative 
procedures and make capital improvements and renovations to existing infrastructure. Our 
community associations may be forced to increase dues and assessments charged to the 
homeowners to provide for these new services and improvements. These added costs will pose 
extraordinary hardship upon the homeowners in the City. There is an increasing likelihood that the 
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homeowners cannot or will not pay increased assessments. The financial burdens imposed by the 
Tentative Order could be the tipping point in the financial operation of associations, leading to 
catastrophic consequences. 

The legal environment in which community associations operate prevents timely recovery of the 
added costs resulting from adoption of the Tentative Order from the owners they serve. 
Associations may not initiate meaningful collection remedies until the amount owed by an owner 
is more than $1,800, or until after 12 months of unpaid delinquencies have accrued, whichever 
occurs first. Faced with ever increasing debt obligations, homeowners prioritize the debts they 
satisfy, and unfortunately, an increasing number are electing to delay payment of assessments. 
Owners are able to delay payment of assessments for several months and the community 
associations are without meaningful remedy. Increasing the assessments to cover the added costs 
of compliance with the Tentative Order will increase the number of homeowners delaying 
payment. Delay in payment of assessments will result in dramatic negative consequences to the 
cash flow of the associations which rely exclusively upon assessment income for their operations. 

In addition, applicable law prevents community associations from pursuing collection of unpaid 
dues and assessments when foreclosure has been initiated by prior recorded mortgage holders or 
when the owner declares bankruptcy. Association dues and assessments do not have priority in the 
collection process and an owner's obligation to pay can be extinguished by foreclosure of more 
senior lien holders or discharged through bankruptcy. 

If the Tentative Order is adopted, buyers will be driven away from purchasing property in our city, 
choosing instead to purchase property elsewhere to avoid the threat of penalties and fines and 
increased assessments charged by community associations to cover the added costs. Homes will sit 
empty and fall into disrepair, thus decreasing property values and threatening the safety and 
welfare of our community associations and the homeowners they serve. 

Provisions in the governing documents for community associations as well as applicable law 
requires homeowner approval [by a majority of the voting power]for expenditures for capital 
improvements during the fiscal year which combined exceed 5% of the total annual budgeted 
expenses of the association. Adoption of the Tentative Order will necessarily require capital 
improvement expenditures by the community associations to assure that the City maintains 
compliance. It is estimated that the capital improvements needed will exceed the 5% limit and 
thus require a majority of the entire voting power of the homeowners for approval. Even if the 
capital improvements needed to achieve compliance with the Tentative Order do not exceed the 
5% limit, these costs combined with other capital improvement projects approved by community 
associations certainly will. History has shown that obtaining the consent by a majority of the 
homeowners for these expenditures is impossible. Faced with this dilemma associations will be 
forced to defer needed capital improvement projects which will result in diminution of property 
values and decay and deterioration of the community. 

Community Associations are required by law and provisions in their governing documents to 
prepare and distribute an annual budget. The budget in turn determines the amount of assessments 
charged the homeowners. The law applicable to community association prevents increases in the 
regular assessments charged to owners without their approval to no more than 20% greater than 
the regular assessment for the association's preceding year. Homeowner approval is also required 
for any special assessments which in the aggregate exceed 5% of the budgeted gross expenses of 
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the association for that fiscal year. If the Board or the City levies fines or penalties against the 
community associations for violations of the Tentative Order, the associations may not be able to 
fully assess the membership to recover the cost without membership approval [a majority of a 
quorum and for purpose of this approval, quorum means 50% of the homeowners]. Insurance will 
not cover fines or penalties. 

The costs of implementing procedures and making necessary capital improvements and 
renovations to comply with the new requirements and standards in the Tentative Order may trigger 
a financial collapse such that some associations will have inadequate resources to continue their 
operations and will be forced to seek protection by court-ordered receivership, or bankruptcy. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by 
the financial collapse of the organizations. There is no evidence that in crafting the Tentative 
Order, the negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences 
of implementation. The Tentative Order should support and compliment, and not detract from, the 
financial stability of the City, the community associations and the homeowners they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to the 
implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture 
relative to the community associations and homeowners subject to its jurisdiction. The City will be 
forced to implement strategies using its police powers, rather than achieving favorable outcomes 
based upon education, mutual cooperation and alignment of systems and processes based upon 
alliances with CAR and homeowners. This new direction will drastically alter the climate of 
mutual cooperation and support that CAR and the City currently have. This change will result in 
adversity and controversy which will unnecessarily delay and generate resistance to the process of 
making real progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between community associations and the homeowners 
they serve which will result from the adoption of the Tentative Order. The community 
associations will be required to pass increased costs of compliance through to the homeowners. 
This will enhance the debt burden imposed upon the owners by the community associations, and 
create unnecessary hardship and tension between community associations and homeowners. Many 
homeowners are already unable to meet their obligations to their community associations and 
adding another layer of costs will result in more owners going into default on their obligations. 
Increasing dues and assessments in the current economic environment will create significant 
controversy, paralysis in the implementation process, and dysfunction within the community. 

Instead of achieving compliance with the requirements of NPDES and the Clean Water Act by 
creating a strong foundation of mutual support and cooperation, compliance will be imposed upon 
resisting homeowners and other community stakeholders by pursuing costly legal and 
administrative enforcement, penalties and fines. 
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The Tentative Order should be revised to support cooperation among key community stakeholders 
including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of the members of CAR to 
achieve compliance. 

There is no evidence that activities in the City have resulted in any violations of the current 
regulations adopted by the Board. There is no evidence that the operations of community 
associations or the homeowners in the City have negatively impacted the prime objectives of 
NPDES. 

Beginning with the adoption of the current Order in 2002, CAR has worked with the City of 
Rancho Santa Margarita to develop and implement a successful and award-winning program to 
achieve compliance with the standards that were set by the Board. All of the members of CAR 
have worked together with the City in a cooperative and supportive manner in achieving the 
mandates of the Board, which has proven to benefit the process and implementation of workable 
solutions. The City with the support of CAR has developed a very successful educational and 
training program which has assured that all stakeholders are properly informed to meet the 
standards of the current Order. The members of CAR and the City have adopted best management 
practices which have successfully achieved all of the mandates of the Board. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements without 
justification. Where is the evidence that the programs already in place in the City are not working? 

Instead of encouraging the development of pilot programs and other management practices based 
upon the successful existing practices, systems and operations already implemented by CAR and 
the City, the Tentative Order without justification and in an almost punitive fashion mandates new 
procedures and compliance to new standards which will be extremely costly to achieve and which 
will expose the members of CAR and their homeowners to civil liability and other administrative 
penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. 
Revisions should be made to support existing programs until those programs are shown to be 
ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs 
and systems are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order exceed those contained in all Orders adopted by the 
Board and all other regions of the California Water Quality Control Board and are inconsistent 
with the draft Order for North Orange County. There is no justification for the different and 
unequal application of the permitting process or the new requirements included in the Tentative 
Order which if adopted will result in unfair and unequal treatment of the City and the Community 
Associations within its jurisdiction. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in California benefit from less restrictive 
standards and requirements in the Orders adopted for those regions than those imposed upon the 
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homeowners living in the community associations within the City which will be subject to the 
Tentative Order if adopted? The homeowners in the City and members of CAR should not be 
singled out and forced to bear the cost and penalty of unequal treatment under the law. There is no 
justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Orders adopted by the Board for 
San Diego County and with the draft Order of the California Water Quality Control Board, Santa 
Ana Region, North Orange County. 

In conclusion, we would like to stress that revisions to the Tentative Order are required to assure 
fair and equal treatment under the law to the owners living in the City and the common interest 
developments within CAR and elsewhere in South Orange County. Revisions are required to 
support existing programs which are working. These programs should not be changed to meet new 
standards or requirements unless and until it has been shown that they are ineffective. Revisions 
should be made to encourage use of pilot programs to develop and test new requirements and 
standards before implementation. Revisions are needed to support and encourage cooperation 
among community stakeholder groups and the City. The Tentative Order should be revised to 
address and overcome negative economic consequences of implementation. The Tentative Order 
should support and compliment, and not detract from, the financial stability of the City, the 
community associations and the homeowners they serve. 

On behalf of CAR and the thousands of homeowners within the City, we ask that you review the 
above-mentioned information and consider it when making final revisions to the Order. We look 
forward to your response and are willing and ready to answer any questions you may have. We 
look forward to meeting with your staff to try to resolve our concerns regarding the Tentative 
Order. Please contact me at (949) 753-9393 or Daniel Nordberg at (949) 766-4700 with any 
questions regarding this matter. 

Respectfully, 

Derek McGregor, Chairman 
Community Associations of Rancho 
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June 23, 2009 

SAN DIEGO REGIONAL 
i«h« D ^ ^ . . . WATER QUALITY 
John Robertus CONTROL BOARD 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region . 
9174 Sky Park Court, Suite 100 ZB^ JUN ^ b A 11 - L 5 
San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in SAMLARC (Association) and Rancho Santa Margarita (City). Although the Tentative 
Order applies directly to the County of Orange as Principal Permittee and the many south Orange County 
city Co-Permittees, I will be impacted as I will be required to pay for the cost of implementing measures to 
assure that the permittees remain in compliance. It is from this perspective that these comments are 
offered in response to the Tentative Order, No. R-2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order wil l require mv Association to incur added costs which 
mav result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that wil l have devastating conseguences to the Association, our homeowners 
and the City as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an ever 
increasing number of the owners and members of my Association are facing financial collapse and the loss 
of their homes. Under the terms of the Tentative Order, as the City implements and enforces the 
mandatory requirements, the Association will be subject to fines and penalties and other administrative 
actions. In order to respond to these new mandates and to avoid penalties and fines, my Association will 
be required to implement new administrative procedures and make capital improvements and renovations 
to existing infrastructure. My Association will be forced to increase dues and assessments charged to the 
homeowners to provide for these new services and improvements. I will be required to pay more dues and 
assessments to my Association and may be required to pay for homeowner improvements to assure that 
the City remains in compliance. These added costs will pose extraordinary hardship upon me and my 
neighbors and there is an increasing likelihood that I cannot or will not be able to pay increased 
assessments or the costs of homeowner improvements. The financial burdens imposed by the Tentative 
Order could be the tipping point in my financial situation and my Association, leading to catastrophic 
consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the debts we 
pay, and when we pay them, and unfortunately, my situation requires that I consider delaying payment of 
assessments. I am already financially challenged by the amount of taxes, homeowner maintenance 
costs, monthly mortgage payments and existing levels of assessments I pay. If my obligations increase I 
may face expensive legal fees, foreclosure and bankruptcy. I cannot afford to pay all of the costs which 
may result from the adoption of the Tentative Order and all of the other costs I pay for my daily existence. 
I do not have the resources to pay fines or penalties imposed by the City or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell my property 
for a fair price as buyers will be driven away from purchasing property in my city and my Association, 
choosing instead to purchase property elsewhere to avoid the threat of penalties and fines levied by the 
City and the Board and increased assessments charged by the Associations to cover the added costs. 
Homes will sit empty and fall into disrepair, thus decreasing property values and threatening the safety 
and welfare of our community associations and the homeowners they serve. 
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The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom such that I 
may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by the 
financial collapse of the organizations and homeowners like me who are most capable of making a positive 
difference in enhancing water quality. There is no evidence that in crafting the Tentative Order, the 
negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences of 
implementation. The Tentative Order should support and compliment, and not detract from, the financial 
stability of the City, my Association and the homeowners like me that they serve. 

2, Adoption of the Tentative Order wil l unnecessarily create adversity and barriers to the 
implementation of successful strategies and wil l divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I am fearful 
that the City will be forced to implement strategies using its police powers, rather than achieving favorable 
outcomes based upon education, mutual cooperation and alignment of systems and processes based upon 
alliances with me, my Association and my neighbors. This new direction will drastically alter the climate of 
mutual cooperation and support homeowners and the Association and the City have worked so hard to 
achieve. This change will result in unnecessary adversity and controversy which will delay and generate 
resistance to the process of making real progress in achieving the prime objective of enhancement of 
water quality. 

Equally alarming is the change in relations between me and my Association and my neighbors which will 
result from the adoption of the Tentative Order. The Association will be required to pass increased costs 
of compliance through to the homeowners. This will enhance the debt burden imposed upon the owners 
by my Association, and create unnecessary hardship and tension between the Association and 
homeowners. Increasing dues and assessments in the current economic environment will create 
significant controversy, paralysis in the implementation process, and dysfunction within the community. 
The Association and homeowners will be caught in the cycle of ever increasing legal involvement to assure 
funding for the added costs which will result from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue foreclosure and other 
legal remedies against delinquent homeowner members to collect unpaid assessments for these added 
costs. Those homeowners not in default will be required to pay even more to subsidize the debt of their 
delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor against neighbor 
and honneowners against the Association and the City against the Association, homeowners and other 
community interest groups. Instead of achieving compliance with the requirements of NPDES and the 
Clean Water Act by creating a strong foundation of mutual support and cooperation, compliance will be 
imposed upon resisting homeowners and other community stakeholders by pursuing costly legal and 
administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community stakeholders 
including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 
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In spite of this record of accomplishment, the Tentative Order imposes new requirements without 
justification. Where is the evidence that the programs already in place in the City are not working? 

Instead of encouraging the development of pilot programs and other management practices based upon 
the successful existing practices, systems and operations already implemented, the Tentative Order 
without justification and in an almost punitive fashion mandates new procedures and compliance to new 
standards which will be extremely costly to achieve and which will expose me, the City, my Association 
and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. Revisions 
should be made to support existing programs until those programs are shown to be ineffective. New 
standards and requirements should not be adopted without justification. New requirements and standards 
should not be adopted until there is evidence that existing programs and systems implemented by the 
City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders adopted by the 
Board and all other regions of the California Water Quality Control Board and are inconsistent with the 
draft Order for North Orange County. There is no justification for the different and unequal application of 
the permitting process or the new draconian requirements included in the Tentative Order which if 
adopted will result in unfair and unequal treatment of me, the City and my Association. Why should 
owners living in community associations in North Orange County, San Diego County, or elsewhere in 
California benefit from demonstrably less restrictive standards and requirements in the Orders adopted for 
those regions than those imposed upon me and my neighbors living in the community associations within 
the City which will be subject to the Tentative Order if adopted? I strongly believe that homeowners like 
me, the City and my Association should not be singled out and forced to bear the cost and penalty of 
unequal treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San Diego 
County and with the draft Order of the California Water Quality Control Board, Santa Ana Region, and 
North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to assure fair and 
equal treatment under the law. Revisions are required to support existing programs which are working. 
New standards or requirements should not be adopted unless and until it has been shown that existing 
programs are ineffective. Revisions should be made to encourage use of pilot programs to develop and 
test new requirements and standards before implementation. Revisions are needed to support and 
encourage cooperation among community stakeholder groups and the City. The Tentative Order should 
be revised to address and overcome negative economic consequences of implementation. The Tentative 
Order should support and compliment, and not detract from, the financial stability of the City, the 
community associations and the homeowners they serve. 

I ask that you review the above-mentioned information and consider it when making final revisions to the 
Order. I look forward to your response and stand willing and ready to answer any questions you may 
have. Please contact me at Dave Pearson, (949) 635-0432 should you have any questions. 

>in 

Davla B M Maria Pearson 
21 Arbor Walk Lane 
Rancho Santa Margarita, CA 92688 
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John Robertus Mfll JUM 2b A U= UU 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CASO108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in the Trabuco Highlands Association in the City Trabuco Canyon, CA. 
Although the Tentative Order applies directly to the County of Orange as Principal Permittee and 
the many south Orange County city Co-Permittees, 1 will be impacted as I will be required to pay 
for the cost of implementing measures to assure that the permittees remain in compliance. It is 
from this perspective that these comments are offered in response to the Tentative Order, No. R-
2009-2002 NPDES No. CASO 108740. 

1. Adoption of the Tentative Order will require mv Association to incur added costs which 
may result in higher assessments charged to homeowners and trigger a chain-reaction of 
events that will have devastating consequences to the Association, our homeowners and the 
Citv as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an ever 
increasing number of the owners and members of my Association are facing financial collapse and 
the loss of their homes. Under the terms of the Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. My Association will be forced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that 1 cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, 1 and my neighbors will be forced to prioritize the 
debts we pay, and when we pay them, and unfortunately, my situation requires that 1 consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. If my obligations increase I may face expensive legal fees, foreclosure and bankruptcy. 1 
cannot afford to pay all of the costs which may result from the adoption of the Tentative Order and 
all of the other costs I pay for my daily existence. 1 do not have the resources to pay fines or 
penalties imposed by the City or the Board. 
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If the Tentative Order is adopted, my property values will decline and I will be unable to sell my 
property for a fair price as buyers will be driven away from purchasing property in my city and my 
Association, choosing instead to purchase property elsewhere to avoid the threat of penalties and 
fines levied by the City and the Board and increased assessments charged by the Associations to 
cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property values 
and threatening the safety and welfare of our community associations and the homeowners they 
serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom 
such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by 
the financial collapse of the organizations and homeowners like me who are most capable of 
making a positive difference in enhancing water quality. There is no evidence that in crafting the 
Tentative Order, the negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences 
of implementation. The Tentative Order should support and compliment, and not detract from, the 
financial stability of the City, my Association and the homeowners like me that they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to the 
implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I am 
fearful that the City will be forced to implement strategies using its police powers, rather than 
achieving favorable outcomes based upon education, mutual cooperation and alignment of systems 
and processes based upon alliances with me, my Association and my neighbors. This new direction 
will drastically alter the climate of mutual cooperation and support homeowners and the 
Association and the City have worked so hard to achieve. This change will result in unnecessary 
adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my neighbors 
which will result from the adoption of the Tentative Order. The Association will be required to 
pass increased costs of compliance through to the homeowners. This will enhance the debt burden 
imposed upon the owners by my Association, and create unnecessary hardship and tension between 
the Association and homeowners. Increasing dues and assessments in the current economic 
environment will create significant controversy, paralysis in the implementation process, and 
dysfunction within the community. The Association and homeowners will be caught in the cycle of 
ever increasing legal involvement to assure funding for the added costs which will result from 
adoption of the Tentative Order. 
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Mr. John Robertus 
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To survive financially, the Association will be forced to more aggressively pursue foreclosure and 
other legal remedies against delinquent homeowner members to collect unpaid assessments for 
these added costs. Those homeowners not in default will be required to pay even more to subsidize 
the debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor against 
neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community stakeholders 
including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to achieve 
compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements without 
justification. Where is the evidence that the programs already in place in the City are not working? 

Instead of encouraging the development of pilot programs and other management practices based 
upon the successful existing practices, systems and operations already implemented, the Tentative 
Order without justification and in an almost punitive fashion mandates new procedures and 
compliance to new standards which will be extremely costly to achieve and which will expose me, 
the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. 
Revisions should be made to support existing programs until those programs are shown to be 
ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders adopted 
by the Board and all other regions of the California Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application of the permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in California benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions than those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? 1 strongly believe that homeowners like me, the City and 
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my Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San 
Diego County and with the draft Order of the California Water Quality Control Board, Santa Ana 
Region, and North Orange County. 

In conclusion, 1 would like to stress that revisions to the Tentative Order are required to assure fair 
and equal treatment under the law. Revisions are required to support existing programs which are 
working. New standards or requirements should not be adopted unless and until it has been shown 
that existing programs are ineffective. Revisions should be made to encourage use of pilot 
programs to develop and test new requirements and standards before implementation. Revisions 
are needed to support and encourage cooperation among community stakeholder groups and the 
City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, the community associations and the homeowners 
they serve. 

1 ask that you review the above-mentioned information and consider it when making final revisions 
to the Order. I look forward to your response and stand willing and ready to answer any questions 
you may have. Please contact me should you have any questions. 

Sincerely, 

Robert Rebholz 
20961 Sky Country Circle 
Trabuco Canyon, CA 92679 
Email: brebholzfaispecservices.com 

cc: Cathy Acquazzino - Trabuco Highlands Community Manager (via email) 
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John Robertus 
Executive Officer S A N D1EG0 REGiONAL 
Califomia Regional Water Quality Control Board, San Diego Region WATER QUALITY 
9174 Sky Park Court, Suite 100 COHTROL BOARD 
San Diego, CA 92123-4340 

- im JUN 2b A IM-50 
Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in Trabuco Highlands Community Association in Trabuco Canyon. 
Although the Tentative Order applies directly to the County of Orange as Principal Permittee and 
the many south Orange County city Co-Permittees, I will be impacted as I will be required to pay 
for the cost of implementing measures to assure that the permittees remain in comphance. It is 
from this perspective that these comments are offered in response to the Tentative Order, No. R-
2009^2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require mv Association to incur added costs 
which may result in higher assessments charged to homeowners and trigger a chain-reaction 
of events that will have devastating consequences to the Association, our homeowners and the 
Citv as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an 
ever increasing number of the owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms of the Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and 
other administrative actions. In order to respond to these new mandates and to avoid penalties and 
fines, my Association will be required to implement new administrative procedures and make 
capital improvements and renovations to existing infrastructure. My Association will be forced to 
increase dues and assessments charged to the homeowners to provide for these new services and 
improvements, I will be required to pay more dues and assessments to my Association and may be 
required to pay for homeowner improvements to assure that the City remains in compliance. These 
added costs will pose extraordinary hardship upon me and my neighbors and there is an increasing 
likelihood that I cannot or will not be able to pay increased assessments or the costs of homeowner 
improvements. The financial burdens imposed by the Tentative Order could be the tipping point in 
my financial situation and my Association, leading to catastrophic consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize 
the debts we pay, and when we pay them, and unfortunately, my situation requires that I consider 
delaying payment of assessments. I am already financially challenged by the amount of taxes, 
homeowner maintenance costs, monthly mortgage payments and existing levels of assessments I 
pay. If my obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I 
cannot afford to pay all of the costs which may result from the adoption of the Tentative Order and 
all of the other costs I pay for my daily existence. I do not have the resources to pay fines or 
penalties imposed by the City or the Board, 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing property in my city and 
my Association, choosing instead to purchase property elsewhere to avoid the threat of penalties 
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and fines levied by the City and the Board and increased assessments charged by the Associations 
to cover the added costs. Homes will sit empty and fall into disrepair, thus decreasing property 
values and threatening the safety and welfare of our community associations and the homeowners 
they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial 
maelstrom such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and 
delayed by the financial collapse of the organizations and homeowners like me who are most 
capable of making a positive difference in enhancing water quality. There is no evidence that in 
crafting the Tentative Order, the negative economic consequences were considered and properly 
addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, my Association and the homeowners like me that 
they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers to 
the implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement 
posture. I am fearful that the City will be forced to implement strategies using its police powers, 
rather than achieving favorable outcomes based upon education, mutual cooperation and alignment 
of systems and processes based upon alliances with me, my Association and my neighbors. This 
new direction will drastically alter the climate of mutual cooperation and support homeowners and 
the Association and the City have worked so hard to achieve. This change will result in unnecessary 
adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my 
neighbors which will result from the adoption of the Tentative Order. The Association will be 
required to pass increased costs of compliance through to the homeowners. This will enhance the 
debt burden imposed upon the owners by my Association, and create unnecessary hardship and 
tension between the Association and homeowners. Increasing dues and assessments in the current 
economic environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught in the 
cycle of ever increasing legal involvement to assure funding for the added costs which will result 
from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect unpaid 
assessments for these added costs. Those homeowners not in default will be required to pay even 
more to subsidize the debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor 
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against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are not 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemented, the 
Tentative Order without justification and in an almost punitive fashion mandates new procedures 
and compliance to new standards which will be extremely costly to achieve and which will expose 
me, the City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new 
standards. Revisions should be made to support existing programs until those programs are shown 
to be ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions of the California Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the 
different and unequal application of the permitting process or the new draconian requirements 
included in the Tentative Order which if adopted will result in unfair and unequal treatment of me, 
the City and my Association. Why should owners living in community associations in North 
Orange County, San Diego County, or elsewhere in California benefit from demonstrably less 
restrictive standards and requirements in the Orders adopted for those regions than those imposed 
upon me and my neighbors living in the community associations within the City which will be 
subject to the Tentative Order if adopted? I strongly believe that homeowners like me, the City and 
my Association should not be singled out and forced to bear the cost and penalty of unequal 
treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board 
for San Diego County and with the draft Order of the California Water Quality Control Board, 
Santa Ana Region, North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to 
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assure fair and equal treatment under the law. Revisions are required to support existing programs 
which are working. New standards or requirements should not be adopted unless and until it has 
been shown that existing programs are ineffective. Revisions should be made to encourage use of 
pilot programs to develop and test new requirements and standards before implementation. 
Revisions are needed to support and encourage cooperation among community stakeholder groups 
and the City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not 
detract from, the financial stability of the City, the community associations and the homeowners 
they serve. 

I ask that you review the above-mentioned information and consider it when making final 
revisions to the Order. I look forward to your response and stand willing and ready to answer any 
questions you may have. Please contact me at 949-709-1970 should you have any questions. 

Sincerely, 

%ll>' 
Lee Anne Woods 
20782 Porter Ranch Rd. 
Trabuco Canyon, CA 92679 
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June 24, 2009 

John Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0i08740 

Dear Mr. Robertus and Members of the Board: 

This letter is written on behalf of Trabuco Highlands Community Association 
representing the owners of 811 homes in the City of Rancho Santa Margarita, California. 
Although the Tentative Order applies directly to the County of Orange as Principal 
Permittee and the many south Orange County city Co-Permittees, the community 
associations and the homeowners they serve are impacted as we must pay for the cost of 
implementing measures to assure that the permittees remain in compliance. The 
governing documents for our Association, and applicable laws, obligate the Board of 
Directors to take every action reasonably necessary to protect the health, safety, welfare, 
and the preservation of property values, of our homeowners. It is from this perspective 
that these comments are offered in response to the Tentative Order, No. R-2009-2002 
NPDES No. CASO 108740.. ... "'• ' -; • • • 

1. Adoption of the Tentative Order will require the Association to incur 
added costs which will result in higher assessments charged to homeowners and 
trigger a chain-reaction of events that will have devastating consequences to the 
Association, our homeowners and the City as a wholci 

Our community, is reeling from the consequences of the current state of the 
economy, and an ever, increasing number of the owners and members of our Association 
are facing financial collapse and the loss of their homes. Under the terms of the Tentative 
Order, as the City implements and enforces the mandatory requirements, the Association 
will be subject to fines and penalties and other administrative actions. In order to respond 
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to these new mandates and to avoid penalties and fines, our Association will be required 

to implement new administrative procedures and make capital improvements and 

renovations to existing infrastructure. Our Association will be forced to increase dues 

and assessments charged to the homeowners to provide for these new services and 

improvements. 

These added costs will pose extraordinary hardship upon the homeowners in the 

City and members of our Association as there is an increasing likelihood that the 

homeowners cannot or will not pay increased assessments. The financial burdens 

imposed by the Tentative Order could be the tipping point in the financial operation of 

the Association, leading to catastrophic consequences. 

The legal environment in which our Association operates prevents timely 

recovery of the added costs resulting from adoption of the Tentative Order from the 

owners we serve. Associations may not initiate meaningful collection remedies until the 

amount owed by an owner is more than $1,800, or until after 12 months of unpaid 

delinquencies have accrued, whichever occurs first. Faced with ever increasing debt 

obligations, homeowners prioritize the debts they satisfy, and unfortunately, an 

increasing number are electing to delay payment of assessments. Owners are able to 

delay payment of assessments for several months and our Association is without 

meaningful remedy. Increasing the assessments to cover the added costs of compliance 

with the Tentative Order will increase the number of homeowners delaying payment. 

Delay in payment of assessments will result in dramatic negative consequences to the 

cash flow of the Association which relies exclusively upon assessment income for its 

operations. 

In addition, applicable law prevents our Association from pursuing collection of 

unpaid dues and assessments when foreclosure has been initiated by prior recorded 

mortgage holders or when the owner declares bankruptcy. Association dues and 

assessments do not have priority in the collection process and an owner's obligation to 

pay can be extinguished by foreclosure of more senior lien holders or discharged through 

bankruptcy. 

If the Tentative Order is adopted, buyers will be driven away from purchasing 

property in our city and our Association, choosing instead to purchase property elsewhere 

to avoid the threat of penalties and fines and increased assessments charged by the 

Associations to cover the added costs. Homes will sit empty and fall into disrepair, thus 

decreasing property values and threatening the safety and welfare of our community 

associations and the homeowners they serve. 
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Provisions in the governing documents for our community association as well as 
applicable law requires homeowner approval [by a majority of the voting powerjfor 
expenditures for capital improvements during the fiscal year which combined exceed 5% 
of the total annual budgeted expenses of the association. Adoption of the Tentative Order 
will necessarily require capital improvement expenditures by the Association to assure 
that the City maintains compliance. It is estimated that the capital improvements needed 
will exceed the 5% limit and thus require a majority of the entire voting power of the 
homeowners for approval. Even if the capital improvements needed to achieve 
compliance with the Tentative Order do not exceed the 5% limit, these costs combined 
with other capital improvement projects our Association would like to construct certainly 
will. History has shown that obtaining the consent by a majority of the homeowners for 
these expenditures is impossible. Faced with this dilemma we will be forced to defer 
needed capital improvement projects which will result in diminution of property values 
and decay and deterioration of the community. 

The Association is required by law and provisions in its governing documents to 
prepare and distribute an annual budget. The budget in turn determines the amount of 
assessments charged the homeowners. The law applicable to the Association prevents 
increases in the regular assessments charged to owners without their approval to no more 
than 20% greater than the regular assessment for the Association's preceding year. 
Homeowner approval is also required for any special assessments which in the aggregate 
exceed 5% of the budgeted gross expenses of the Association for that fiscal year. If the 
Board or the City levies fines or penalties against the Association for violations of the 
Tentative Order, the Association may not be able to fully assess the membership to 
recover the cost without membership approval [a majority of a quorum and for purpose of 
this approval, quorum means 50% of the homeowners]. Insurance will not cover fines or 
penalties. 

The costs of implementing and enforcing the Tentative Order will trigger a 
financial collapse such that we may have inadequate resources to continue our operations 
and could be forced to seek protection by court-ordered receivership, or bankruptcy. 

The primary objective the Tentative Order is designed to achieve will be 
frustrated and delayed by the financial collapse of the organizations and homeowners 
who are most capable of making a positive difference in enhancing water quality. There 
is no evidence that in crafting the Tentative Order, the negative economic consequences 
were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative 
economic consequences of implementation. The Tentative Order should support and 
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compliment, and not detract from, the financial stability of the City, our Associations and 
the homeowners they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and 
barriers to the implementation of successful strategies and will divert resources 
needed to achieve the ultimate objectives of NPDES frustrating and delaying the 
implementation of successful programs. 

The Tentative Order will require the City to adopt a much more strident 
enforcement posture relative to our Association and our homeowners. The City will be 
forced to implement strategies using its police powers, rather than achieving favorable 
outcomes based upon education, mutual cooperation and alignment of systems and 
processes based upon alliances with our Association and homeowners. This new direction 
will drastically alter the climate of mutual cooperation and support homeowners and the 
Association and the City have worked so hard to achieve. This change will result in 
adversity and controversy which will unnecessarily delay and generate resistance to the 
process of making real progress in achieving the prime objective of enhancement of 
water quality. 

Equally alarming is the change in relations between our Association and the 
homeowners we serve which will result from the adoption of the Tentative Order. The 
Association will be required to pass increased costs of compliance through to the 
homeowners. This will enhance the debt burden imposed upon the owners by our 
Association, and create unnecessary hardship and tension between the Association and 
homeowners. Many homeowners are already unable to meet their obligations to the 
Association and adding another layer of costs will result in more owners going into 
default on their obligations. Increasing dues and assessments in the current economic 
environment will create significant controversy, paralysis in the implementation process, 
and dysfunction within the community. The Association and homeowners will be caught 
in the cycle of ever increasing legal involvement to assure funding for the added costs 
which will result from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue 
foreclosure and other legal remedies against delinquent homeowner members to collect 
unpaid assessments for these added costs. Those homeowners not in default will be 
required to pay even more to subsidize the debt of their delinquent neighbors. 

The Tentative Order will result in a radically different relationship between the 
City and key community stakeholders. Increasing costs of implementing the new 
requirements of the Tentative Order will lead to the deterioration of the relationship 
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between the Association and our members. Adoption of the Tentative Order will sow the 

seeds of community unrest, pitting neighbor against neighbor and homeowners against 

the Association and the City against the Association, homeowners and other community 

interest groups. Instead of achieving compliance with the requirements of NPDES and 

the Clean Water Act by creating a strong foundation of mutual support and cooperation, 

compliance will be imposed upon resisting homeowners and other community 

stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key 

community stakeholders including the City, community associations, homeowners and 

other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of the 
members of CAR to achieve compliance. 

There is no evidence that activities in the City have resulted in any violations of 

the regulations adopted by the Board. There is no evidence that the operations of 

community associations or the homeowners in the City have negatively impacted the 

prime objectives of NPDES. To date there have not been any complaints, fines, or 

penalties charged against the City or any community associations in the City or 

homeowners they serve. 

Beginning with the adoption of the current Order in 2002, we have worked with 

the City to develop and implement a successful program to achieve compliance with the 

standards that were set by the Board. We have worked with the City in a cooperative and 

supportive manner in achieving the mandates of the Board, which has proven to benefit 

the process and implementation of workable solutions. The City with our support and 

participation has developed a very successful educational and training program which has 

assured that all stakeholders are properly informed and empowered to meet the standards 

of the current Order. The Association and the City have adopted best management 

practices which have successfully achieved all of the mandates of the Board. 

In spite of this record of accomplishment, the Tentative Order imposes new 

requirements without justification. Where is the evidence that the programs already in 

place in the City are not working? 

Instead of encouraging the development of pilot programs and other management 

practices based upon the successful existing practices, systems and operations already 

implemented, the Tentative Order without justification and in an almost punitive fashion 

mandates new procedures and compliance to new standards which will be extremely 
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costly to achieve and which will expose the Association and our homeowner members to 
civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting 
new standards. Revisions should be made to support existing programs until those 
programs are shown to be ineffective. New standards and requirements should not be 
adopted without justification. New requirements and standards should not be adopted 
until there is evidence that existing programs and systems implemented by the City, the 
Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the 
law is not justified. 

The requirements of the Tentative Order dramatically exceed those contained in 
all Orders adopted by the Board and all other regions of the California Water Quality 
Control Board and are inconsistent with the draft Order for North Orange County. There 
is no justification for the different and unequal application of the permitting process or 
the new draconian requirements included in the Tentative Order which if adopted will 
result in unfair and unequal treatment of the City and our Association. Why should 
owners living in community associations in North Orange County, San Diego County, or 
elsewhere in California benefit from demonstrably less restrictive standards and 
requirements in the Orders adopted for those regions than those imposed upon the 
homeowners living in the community associations within the City which will be subject 
to the Tentative Order if adopted? The homeowners in the City and our Association 
should not be singled out and forced to bear the cost and penalty of unequal treatment 
under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by 
the Board for San Diego County and with the draft Order of the California Water Quality 
Control Board, Santa Ana Region, North Orange County. 

In conclusion, we would like to stress that revisions to the Tentative Order are 
required to assure fair and equal treatment under the law to the owners living in the City 
and the Association. Revisions are required to support existing programs which are 
working. New standards or requirements should not be adopted unless and until it has 
been shown that existing programs are ineffective. Revisions should be made to 
encourage use of pilot programs to develop and test new requirements and standards 
before implementation. Revisions are needed to support and encourage cooperation 
among community stakeholder groups and the City. The Tentative Order should be 
revised to address and overcome negative economic consequences of implementation. 
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The Tentative Order should support and compliment, and not detract from, the financial 
stability of the City, the community associations and the homeowners they serve. 

On behalf of Trabuco Highlands Community Association, its 811 members, and 
the thousands of homeowners within the City, we ask that you review the above-
mentioned information and consider it when making final revisions to the Order. We look 
forward to your response and are willing and ready to answer any questions you may 
have. We look forward to meeting with your staff to try to resolve our concerns 
regarding the Tentative Order. Please contact [insert name and contact information] or 
Daniel Nordberg at (949) 766-4700 with any questions regarding this matter. 

I 
Tesident 

Trabuco Highlands Community Association 
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Laura Quebbemann 
24 Via Amor 

Rancho S a n t a ^ M ^ CA 92688 • ' • N -
949-533-7041 WATER QUALITY 

CONTROL BOARD 

IM JUN 22 P 2 0 2 
• June 19,2009 " ' ' 

Mr. John Robertus, Executive Officer and 
Members of the Board 
California Regional Water Quality Control Board, 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Re: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in the City of Rancho Santa Margarita ("City") and a member of the Rancho 
Santa Margarita Landscape and Recreation Corporation, commonly referred to as SAMLARC 
("Association"). Although the Tentative Order applies directly to the County of Orange as Principal 
Permittee and the many south Orange County city Co-Permittees, I will be impacted as I will be 
required to pay for the cost of implementing measures to assure that the permittees remain in 
compliance. It is from this perspective that these comments are offered in response to the Tentative 
Order, No. R-2009-2002 NPDES No. CAS0108740. 

1. Adoption of the Tentative Order will require mv Association to incur added costs 
which may result in higher assessments charged to homeowners and trigger a chain-reaction of 
events that will have devastating consequences to the Association, our homeowners and the City 
as a whole. 

Our community is reeling from the consequences of the current state of the economy, and an 
ever increasing number of the owners and members of my Association are facing financial collapse 
and the loss of their homes. Under the terms of the Tentative Order, as the City implements and 
enforces the mandatory requirements, the Association will be subject to fines and penalties and other 
administrative actions. In order to respond to these new mandates and to avoid penalties and fines, my 
Association will be required to implement new administrative procedures and make capital 
improvements and renovations to existing infrastructure. My Association will be forced to increase 
dues and assessments charged to the homeowners to provide for these new services and improvements. 
I will be required to pay more dues and assessments to my Association and may be required to pay for 
homeowner improvements to assure that the City remains in compliance. These added costs will pose 
extraordinary hardship upon me and my neighbors and there is an increasing likelihood that I cannot or 
will not be able to pay increased assessments or the costs of homeowner improvements. The financial 
burdens imposed by the Tentative Order could be the tipping point in my financial situation and my 
Association, leading to catastrophic consequences. 
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Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the 
debts we pay, and when we pay them, and unfortunately, my situation requires that I consider delaying 
payment of assessments. I am already financially challenged by the amount of taxes, homeowner 
maintenance costs, monthly mortgage payments and existing levels of assessments I pay. If my 
obligations increase I may face expensive legal fees, foreclosure and bankruptcy. I cannot afford to 
pay all of the costs which may result from the adoption of the Tentative Order and all of the other costs 
I pay for my daily existence. I do not have the resources to pay fines or penalties imposed by the City 
or the Board. 

If the Tentative Order is adopted, my property values will decline and I will be unable to sell 
my property for a fair price as buyers will be driven away from purchasing property in my city and my 
Association, choosing instead to purchase property elsewhere to avoid the threat of penalties and fines 
levied by the City and the Board and increased assessments charged by the Associations to cover the 
added costs. Homes will sit empty and fall into disrepair, thus decreasing property values and 
threatening the safety and welfare of our community associations and the homeowners they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom 
such that I may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed 
by the financial collapse of the organizations and homeowners like me who are most capable of 
making a positive difference in enhancing water quality. There is no evidence that in crafting the 
Tentative Order, the negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not detract 
from, the financial stability of the City, my Association and the homeowners like me that they serve. 

2. Adoption of the Tentative Order will unnecessarily create adversity and barriers 
to the implementation of successful strategies and will divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I 
am fearful that the City will be forced to implement strategies using its police powers, rather than 
achieving favorable outcomes based upon education, mutual cooperation and alignment of systems and 
processes based upon alliances with me, my Association and my neighbors. This new direction will 
drastically alter the climate of mutual cooperation and support homeowners and the Association and 
the City have worked so hard to achieve. This change will result in unnecessary adversity and 
controversy which will delay and generate resistance to the process of making real progress in 
achieving the prime objective of enhancement of water quality. 

Equally alarming is the change in relations between me and my Association and my neighbors 
which will result from the adoption of the Tentative Order. The Association will be required to pass 
increased costs of compliance through to the homeowners. This will enhance the debt burden imposed 
upon the owners by my Association, and create unnecessary hardship and tension between the 
Association and homeowners. Increasing dues and assessments in the current economic environment 
will create significant controversy, paralysis in the implementation process, and dysfunction within the 
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community. The Association and homeowners will be caught in the cycle of ever increasing legal 
involvement to assure funding for the added costs which will result from adoption of the Tentative 
Order. 

To survive financially, the Association will be forced to more aggressively pursue foreclosure 
and other legal remedies against delinquent homeowner members to collect unpaid assessments for 
these added costs. Those homeowners not in default will be required to pay even more to subsidize the 
debt of their delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor 
against neighbor and homeowners against the Association and the City against the Association, 
homeowners and other community interest groups. Instead of achieving compliance with the 
requirements of NPDES and the Clean Water Act by creating a strong foundation of mutual support 
and cooperation, compliance will be imposed upon resisting homeowners and other community 
stakeholders by pursuing costly legal and administrative enforcement, penalties and fines. 

The Tentative Order should be revised to support cooperation among key community 
stakeholders including the City, community associations, homeowners and other interest groups. 

3, The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance. 

In spite of this record of accomplishment, the Tentative Order imposes new requirements 
without justification. Where is the evidence that the programs already in place in the City are not 
working? 

Instead of encouraging the development of pilot programs and other management practices 
based upon the successful existing practices, systems and operations already implemented, the 
Tentative Order without justification and in an almost punitive fashion mandates new procedures and 
compliance to new standards which will be extremely costly to achieve and which will expose me, the 
City, my Association and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. 
Revisions should be made to support existing programs until those programs are shown to be 
ineffective. New standards and requirements should not be adopted without justification. New 
requirements and standards should not be adopted until there is evidence that existing programs and 
systems implemented by the City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting process and treatment under the law is not 
justified. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders 
adopted by the Board and all other regions of the California Water Quality Control Board and are 
inconsistent with the draft Order for North Orange County. There is no justification for the different 
and unequal application of the permitting process or the new draconian requirements included in the 
Tentative Order which if adopted will result in unfair and unequal treatment of me, the City and my 
Association. Why should owners living in community associations in North Orange County, San 
Diego County, or elsewhere in California benefit from demonstrably less restrictive standards and 
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requirements in the Orders adopted for those regions than those imposed upon me and my neighbors 
living in the community associations within the City which will be subject to the Tentative Order if 
adopted? I strongly believe that homeowners like me, the City and my Association should not be 
singled out and forced to bear the cost and penalty of unequal treatment under the law. There is no 
justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for 
San Diego County and with the draft Order of the California Water Quality Control Board, Santa Ana 
Region, and North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to assure 
fair and equal treatment under the law. Revisions are required to support existing programs which are 
working. New standards or requirements should not be adopted unless and until it has been shown that 
existing programs are ineffective. Revisions should be made to encourage use of pilot programs to 
develop and test new requirements and standards before implementation. Revisions are needed to 
support and encourage cooperation among community stakeholder groups and the City. The Tentative 
Order should be revised to address and overcome negative economic consequences of implementation. 
The Tentative Order should support and compliment, and not detract from, the financial stability of the 
City, the community associations and the homeowners they serve. 

I ask that you review the above-mentioned information and consider it when making final 
revisions to the Order. I look forward to your response and stand willing and ready to answer any 
questions you may have. Please contact me by mail at my address mentioned above or by phone 949-
533-7041 should you have any questions. 

Sincerely, 

L^" '^ Laura Quebbemann 
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SAN OIEGO REGIONAL 
June 19, 2009 WATER QUALITY 

COHTROL BOARD 
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John Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Comment Letter, Tentative Order No. R-92009-2002 NPDES No. CAS0108740 

Dear Mr. Robertus and Members of the Board: 

I am a homeowner in the Robinson Ranch Community Association and the City of Rancho Santa Margarita. 
Although the Tentative Order applies directly to the County of Orange as Principal Permittee and the many 
south Orange County city Co-Permittees, I will be impacted as I will be required to pay for the cost of 
implementing measures to assure that the permittees remain in compliance. It is from this perspective 
that these comments are offered in response to the Tentative Order, No. R-2009-2002 NPDES No. 
CAS0108740. 

1, Adoptipn Qf the Tentative Qrder wil l require my Association tp incyr fldded cpgts which 
may resiiit in higher assessments chgrged to homeowners and trigger a chain-reaction 
of events that wil l have devastating consequences to the Association, our homeowners 
and the City as a whole-

Our community is reeling from the consequences of the current state of the economy, and an ever 
increasing number of the owners and members of my Association are facing financial collapse and the loss 
of their homes. Under the terms of the Tentative Order, as the Qty implements and enforces the 
mandatory requirements, the Association will be subject to fines and penalties and other administrative 
actions. In order to respond to these new mandates and to avoid penalties and fines, my Association will 
be required to implement new administrative procedures and make capital improvements and renovations 
to existing infrastructure. My Association will be forced to increase dues and assessments charged to the 
homeowners to provide for these new services and improvements. I will be required to pay more dues and 
assessments to my Association and may be required to pay for homeowner improvements to assure that 
the City remains in compliance. These added costs will pose extraordinary hardship upon me and my 
neighbors and there is an increasing likelihood that I cannot or will not be able to pay increased 
assessments or the costs of homeowner improvements. The financial burdens imposed by the Tentative 
Order could be the tipping point in my financial situation and my Association, leading to catastrophic 
consequences. 

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the debts we 
pay, and when we pay them, and unfortunately, my situation requires that I consider delaying payment of 
assessments. I am already financially challenged by the amount of taxes, homeowner maintenance 
costs, monthly mortgage payments and existing levels of assessments I pay. If my obligations inaease I 
may face expensive legal fees, foreclosure and bankruptcy. I cannot afford to pay all of the costs which 
may result from the adoption of the Tentative Order and all of the other costs I pay for my daily existence. 
I do not have the resources to pay fines or penalties imposed by the Qty or the Board. 

«j©CDis/1"Ni&rvi%v^y* 

0004248



If the Tentative Order is adopted, my property values will decline and I will be unable to sell my property 
for a fair price as buyers will be driven away from purchasing property in my city and my Association, 
choosing instead to purchase property elsewhere to avoid the threat of penalties and fines levied by the 
City and the Board and increased assessments charged by the Associations to cover the added costs. 
Homes will sit empty and fall into disrepair, thus decreasing property values and threatening the safety 
and welfare of our community associations and the homeowners they serve. 

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom such that I 
may have inadequate resources to continue to meet my obligations. 

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by the 
financial collapse of the organizations and homeowners like me who are most capable of making a positive 
difference in enhancing water quality. There is no evidence that in crafting the Tentative Order, the 
negative economic consequences were considered and properly addressed. 

The Tentative Order should be revised to address and overcome negative economic consequences of 
implementation. The Tentative Order should support and compliment, and not detract from, the financial 
stability of the City, my Association and the homeowners like me that they serve. 

2. Adoption of the Tentative Order wi l l unnecessarily create adversity and barriers to the 
implementation of successful strategies and wi l l divert resources needed to achieve the 
ultimate objectives of NPDES frustrating and delaying the implementation of successful 
programs. 

The Tentative Order will require the City to adopt a much more strident enforcement posture. I am fearful 
that the City will be forced to implement strategies using its police powers, rather than achieving favorable 
outcomes based upon education, mutual cooperation and alignment of systems and processes based upon 
alliances with me, my Association and my neighbors. This new direction will drastically alter the climate of 
mutual cooperation and support homeowners and the Association and the City have worked so hard to 
achieve. This change will result in unnecessary adversity and controversy which will delay and generate 
resistance to the process of making real progress in achieving the prime objective of enhancement of 
water quality. 

Equally alarming is the change in relations between me and my Association and my neighbors which will 
result from the adoption of the Tentative Order. The Association will be required to pass increased costs 
of compliance through to the homeowners. This will enhance the debt burden imposed upon the owners 
by my Association, and create unnecessary hardship and tension between the Association and 
homeowners. Inaeasing dues and assessments in the current economic environment will create 
significant controversy, paralysis in the implementation process, and dysfunction within the community. 
The Association and homeowners will be caught in the cycle of ever increasing legal involvement to assure 
funding for the added costs which will result from adoption of the Tentative Order. 

To survive financially, the Association will be forced to more aggressively pursue foreclosure and other 
legal remedies against delinquent homeowner members to collect unpaid assessments for these added 
costs. Those homeowners not in default will be required to pay even more to subsidize the debt of their 
delinquent neighbors. 

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor against neighbor 
and homeowners against the Association and the Qty against the Association, homeowners and other 
community interest groups. Instead of achieving compliance with the requirements of NPDES and the 
Clean Water Act by creating a strong foundation of mutual support and cooperation, compliance will be 
imposed upon resisting homeowners and other community stakeholders by pursuing costly legal and 
administrative enforcement, penalties and fines. 

a?©ifi^^4aftKr'vO,J 
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The Tentative Order should be revised to support cooperation among key community stakeholders 
including the City, community associations, homeowners and other interest groups. 

3. The Tentative Order fails to acknowledge the successful efforts of homeowners to 
achieve compliance-

In spite of this record of accomplishment, the Tentative Order imposes new requirements without 
justification. Where is the evidence that the programs already in place in the Qty are not working? 

Instead of encouraging the development of pilot programs and other management practices based upon 
the successful existing practices, systems and operations already implemented, the Tentative Order 
without justification and in an almost punitive fashion mandates new procedures and compliance to new 
standards which will be extremely costly to achieve and which will expose me, the City, my Association 
and my neighbors to civil liability and other administrative penalties. 

The Tentative Order should be revised to support pilot programs before setting new standards. Revisions 
should be made to support existing programs until those programs are shown to be ineffective. New 
standards and requirements should not be adopted without justification. New requirements and standards 
should not be adopted until there is evidence that existing programs and systems implemented by the 
City, the Association and the homeowners are unsuccessful. 

4. Unequal Application of the permitting prpcess and treatment under the Igw is npt 
iustmed. 

The requirements of the Tentative Order dramatically exceed those contained in all Orders adopted by the 
Board and all other regions of the California Water Quality Control Board and are inconsistent with the 
draft Order for North Orange County. There is no justification for the different and unequal application of 
the permitting process or the new draconian requirements included in the Tentative Order which if 
adopted will result in unfair and unequal treatment of me, the City and my Association. Why should 
owners living in community associations in North Orange County, San Diego County, or elsewhere in 
California benefit from demonstrably less restrictive standards and requirements in the Orders adopted for 
those regions than those imposed upon me and my neighbors living in the community associations within 
the City which will be subject to the Tentative Order if adopted? I strongly believe that homeowners like 
me, the City and my Association should not be singled out and forced to bear the cost and penalty of 
unequal treatment under the law. There is no justification for this unfair and unequal treatment. 

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San Diego 
County and with the draft Order of the California Water Quality Control Board, Santa Ana Region, and 
North Orange County. 

In conclusion, I would like to stress that revisions to the Tentative Order are required to assure fair and 
equal treatment under the law. Revisions are required to support existing programs which are working. 
New standards or requirements should not be adopted unless and until it has been shown that existing 
programs are ineffective. Revisions should be made to encourage use of pilot programs to develop and 
test new requirements and standards before implementation. Revisions are needed to support and 
encourage cooperation among community stakeholder groups and the Qty. The Tentative Order should 
be revised to address and overcome negative economic consequences of implementation. The Tentative 
Order should support and compliment, and not detract from, the financial stability of the City, the 
community associations and the homeowners they serve. 
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I ask that you review the above-mentioned information and consider it when making final revisions to the 
Order. I look forward to your response and stand willing and ready to answer any questions you may 
have. Please contact me at [insert name and contact information] should you have any questions. 

Sincerely, 

Oe^ 
Ira E. Fleischer 
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Board and Executive Director                                                                   May 14, 2009 

California Regional Water Quality Control Board 

San Diego Region 9 

9174 Sky Park Court, Suite 100 

San Diego, CA 92123 

 

  

RE: Tentative Order No. R9-2009-0002 

       NPDES NO. CAS0108740 

 

      Waste Discharge Requirements for Discharges of Runoff from the Municipal   

      Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County of  

      Orange, The Incorporated Cities of Orange County, and The Orange County Flood  

      Control District Within the San Diego Region 

 

Subject:  SDRWQCB Workshops for South OC MS4 Permit 

 

Board and Staff, 

 

A number of salient issues have been raised in recent weeks during SDRWQCB 

sponsored MS4 Permit Workshops. The workshops offer an invaluable dialogue among 

Co-permitees, regulators and members of the community concerned with future permit 

requirements and potential deficiencies. 

 

Among key issues are: 

 

1.  Enforcement 

2.  Monitoring 

3.  Remediation 

 

Enforcement - Rights versus Responsibilities for "Liquid Waste"  

 

Most residents in the Aliso Watershed have immigrated to the area over the last five to 

ten years accompanying the recent real estate development boom. Most often, new 

residents are emigrating from wet climates with abundant native water resources and little 

or no awareness of their cumulative impacts to coastal receiving waters. Watersheds 

throughout the American East and Midwest are often polluted while coastal wetlands and 

ocean receiving waters degraded to create submerged eutrophic wastelands. The 

Mississippi River coastal receiving waters are a 100 square mile dead zone from inland 

runoff pollution. 

 

Psychologists and sociologist understand the difficulty of changing individual and group 

behaviors. For instance, in California over 40 years of laws prohibiting litter have likely 

reduced some volumes of trash yet litter continues to accumulate on local streets and 

highways. Rain and dry weather nuisance flows transport litter that has originated from 
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being primarily paper byproducts in the 1950's to no-biodegradable plastic bags, 

packaging and similar debris. 

 

New residents often bring habits and subcultures from distant states and nations that, 

while possibly beneficial in their place of origin, are unsuitable in the South Orange 

County ecology.  Immigrant subcultures establish their own churches beside temples and 

synagogues to ghettoize the experience of living in a new communities recently 

appearing on the South Orange County landscape in just the last 20 to 30 years. Big green 

lawns, rolling forested greenbelts and Sunday car washing rituals that may have been part 

of their place of origin become sources of massive ecological damage to creeks, estuaries 

and coastal habitats. Individual habits associated with producing liquid waste are 

defended as inalienable rights.  

 

Rights, however, are accompanied by responsibilities fundamental of which is the 

responsibility that my rights do not damage the rights for others to have a quality of life. 

When one group's "rights" damage the people's right to a healthy, productive natural 

environment with many health and social benefits, responsible publicly entrusted 

regulatory agencies such as the SDRWQCB are mandated and funded to control the 

impact of individual rights on others. 

 

Urban runoff is a form of "liquid waste" requiring clean up and abatement actions similar 

to methods employed to discourage and clean-up litter and "solid waste". According to 

testimony at SDRWQCB workshops, communities such as Dana Point report an 85% 

demand for residential car washing as a "right" among respondents. Neighborhoods 

insisting upon the right to wash cars, over irrigate ornamental landscape and otherwise 

generate liquid waste have the responsibility to eliminate their collective impacts on 

downstream communities and fragile natural systems in the local semi-arid environment.  

Special systems for "Special People" demanding the right to waste water are the 

responsibility of the SDRWQCB and Co-permitees.  

 

As people immigrate to South Orange County with different cultural attitudes towards 

water, habits associated with creating liquid waste in a semi-arid coastal region must not 

be allowed to damage the fundamental attributes of the overall ecology nor damage the 

rights of established coastal communities and unsuspecting beach visitors from the region 

and around the globe. 

 

The Aliso Watershed is basically an "as built" environment. Unfortunately, with respect 

to urban runoff designs, the "as built" environment was built wrong. Centuries of 

engineering practices direct water away from buildings and away from developments to 

local creeks and coastal receiving waters away from immediate municipal responsibility. 

The engineering profession is the product of ancient practices that likely did not achieve 

regional benefits at their inception and now clearly are responsible for the extensive, 

massive, costly damage to a previously healthy watershed. The cumulative mistakes of 

improper engineering practices cannot be overestimated. 
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Built settings must be rebuilt to correct past deficiencies. An improperly wired house will 

not be permitted for occupancy by any city until remediation of deficiencies is 

implemented. Likewise, when cities accept significant increases in the property tax base 

from large-scale residential developments they are obliged to insure these revenue 

sources are properly built to eliminate negative environmental impacts to downstream 

habitats, communities and recreational users. Environmental justice requires the 

SDRWQCB to enforce measures capable of immediate clean-up and abatement of non-

permitted flows. The absences of full enforcement throughout the present permit cycle by 

the SDRWQCB to demand cessation of dry weather nuisance flows with known 

pollutants is among the primary causes for the past seven years of habitat degradation and 

ocean pollution. Over 1.5 billion gallons each year of dry weather flows are illegally 

discharged at the mouth of Aliso Creek allowing Co-permitees to economically benefit 

from pollution by avoiding basic expenditures for point source controls. 

 

The costs associated with educating and savings in water conservation offsets enforcing 

wise water management. Moreover, the expensive restoration of damaged ecosystems, 

loss of safe and healthy recreation opportunities and, eventually, diminished property 

values from polluted water tax strained public revenue sources. The right to live in South 

Orange County carries the responsibility to respect the rights of others, including natural 

wildlife and sealift communities, to live in a non-polluted, healthy environment. The 

SDRWQCB cannot allow use of wildlife mitigation parks and natural creeks as flood 

control channels for the residential development industry's liquid waste. 

 

Monitoring - Redirect funds to eliminate discharge at end of pipe. 

 

Extensive monitoring activities waste precious limited local revenues needed for 

infrastructure repairs. Rather than monitoring an obviously distressed and dying 

watershed, funds should be reallocated to support clean up and abatement initiatives. A 

"Zero tolerance" dry weather discharge policy with dramatic, punitive penalties and fines 

can reduce reporting requirements to a minimum while advancing immediate solutions to 

water pollution. 

 

With over 20 years of monitoring data, the SDRWQCB can identify subwatershed 

residential developments with special needs in relation to waste water. "Special need" 

communities must be required to intercept, treat and promote beneficial reuse of low 

flows at individual residential, neighborhood and development levels of analysis. Co-

permitees must upgrade and commit funds for installation; operations and maintenance 

over the prescribed five year permit timeframe.  

 

Funding can be derived from fines, subwatershed "Urban Runoff Special Districts for 

Gross Dischargers" within specific residential development boundaries, 

runoff/capture/reuse revenues and bond funding among rainwater utility districts are 

among potential capital resources. Simple low flow diversion inserts consisting of 

stormdrain T-fittings and shallow dry wells can transport non-permitted flows to 

centralized package treatment plants or POTW facilities. 
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Remediation - Restore Natural Flow Regimes to Receiving Waters 

 

All habitats are water dependent. Too little water leads to creek dehydration and loss of 

plant and wildlife. Too much water induces flooding and loss of plant and wildlife.  

 

The MS4 System of the Aliso Watershed represents a failed engineering design. Too 

much water from storm events and dry weather nuisance flows are systematically 

directed to Aliso Creek and coastal receiving waters under the regulatory responsibility of 

the SDRWQCB. Remediation must first re-engineer anthropogenic induced flows to 

remain within the residential development boundaries utilizing a variety of Low Impact 

Development practices. Peak storm flows can be re-conceptualized as a critical resource 

in a drought stricken, semi-arid ecology and source of revenues from local rainwater 

capture techniques. Each gallon of rainwater captured for beneficial reuse saves on costly 

repairs to Aliso Creek and surrounding infrastructure. Rainwater polished for local reuse 

will also generate funding for operations and maintenance of filtration equipment. 

 

The SDRWQCB has access to funding mechanisms to promote wise water management. 

Co-permitees should be provided with incentives and prompt, efficient technical 

assistance to acquire state and federal funding in remediating impacts caused by failed 

engineering projects and infrastructure within the watershed.  

 

The opportunity to correct previous deficiencies in the MS4 Permit must not be 

undermined by Co-permitee reluctance to take responsibility for their individual and 

collective negative impacts to protected receiving waters. Wise water management will 

ultimately save money in monitoring and possible future litigation. Beneficial reuse of  

"liquid waste" represents a hallmark feature of the recycle paradigm prevalent in today's 

management of solid waste. As built communities with failed runoff management 

systems can be re-built correctly. 

 

Thank you for reviewing the preceding comments and recommendations in crafting a 

genuinely effective MS4 Permit for South Orange County. 

 

 

 

 

Michael Beanan 

31952 Sunset Avenues 

South Laguna, CA 92651 

 

 

0004255



 1 

Submitted by U.S. Mail and electronic mail 

 

 

 

 

 

 

 

 

 

May 15, 2009 

 

Board and Executive Director                                                                    

California Regional Water Quality Control Board 

San Diego Region 9 

9174 Sky Park Court, Suite 100 

San Diego, CA 92123 

 

  

RE: Tentative Order No. R9-2009-0002 

       NPDES NO. CAS0108740 

 

      Waste Discharge Requirements for Discharges of Runoff from the Municipal Separate Storm   

      Sewer Systems (MS4s) Draining the Watershed of the County of Orange, The Incorporated  

      Cities of Orange County, and  The Orange County Flood Control District Within the  

      San Diego Region 

         

The members of the community of South Laguna represented by the South Laguna Civic 

Association, established in 1946, recognizes urban runoff from dry weather flows continues to be 

discharged through regional storm drain systems permitted exclusively to convey rain water. The 

Aliso Watershed is listed by CWA Section 303(d) as Impaired Waters for “Pacific Ocean 

Toxicity, Phosphorus, Bacterial Indicators, Benzo[b]flouranthene, Dieldrin and Sediment 

Toxicity”. 

 

Chronic illegal discharges from MS4 storm drains by Copermitees contribute in excess of 

5,000,000 gallons each day of polluted urban runoff to knowingly and negligently perpetuate a 

significant public health and safety nuisance at Aliso Beach in South Laguna, Laguna Beach, 

California. Marine life and critical habitat in locally protected coastal receiving waters and 

Environmentally Sensitive Areas (ESA) remain degraded by elevated flows of abandoned 

imported water which constitutes the primary source of dry weather polluted urban runoff. 

 

The SLCA joins other environmental organizations and responsible citizen groups demanding 

immediate cessation of illegal MS4 Discharges to creek and coastal receiving waters and 

adoption of Low Impact Development (LID) Standards for all new development and 

redevelopment projects along with other Recommended Actions as previously submitted. 
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MS4 DISCHARGE CHARACTERISTICS 

 

According to the SDRWQCB website:  

 

1. Urban runoff contains “waste”, as defined in the California Water Code (CWC), and 

    pollutants that adversely affect the quality of the waters of the State. The discharge 

    of urban runoff from an MS4 is a “discharge of pollutants from a point source” into 

    waters of the U.S. as defined in the CWA. 

 

2. The most common categories of pollutants in urban runoff include total suspended 

    solids, sediment (due to anthropogenic activities); pathogens (e.g., bacteria, viruses, 

    protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); petroleum products 

    and polynuclear aromatic hydrocarbons; synthetic organics (e.g., pesticides, 

    herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers),   

    oxygen demanding substances (decaying vegetation, animal waste), detergents, and   

    trash. 

 

3. The discharge of pollutants and/or increased flows from MS4s may cause or 

    threaten to cause the concentration of pollutants to exceed applicable receiving 

    water quality objectives and impair or threaten to impair designated beneficial uses 

    resulting in a condition of pollution (i.e., unreasonable impairment of water quality for 

    designated beneficial uses), contamination, or nuisance. 

 

4. Pollutants in urban runoff can threaten and adversely affect human health. Human 

    illnesses have been clearly linked to recreating near storm drains flowing to coastal 

    waters. Also, urban runoff pollutants in receiving waters can bioaccumulate in the 

    tissues of invertebrates and fish, which may be eventually consumed by humans. 

 

5. Urban runoff discharges from MS4s often contain pollutants that cause toxicity to 

    aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 

    agents ranging from mortality to physiological responses such as impaired 

    reproduction or growth anomalies). Toxic pollutants impact the overall quality of 

    aquatic systems and beneficial uses of receiving waters. 

 

6. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 

    streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 

    thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 

    comprising the San Diego Region as shown in Tables 2a and 2b. Some of the 

    receiving water bodies have been designated as impaired by the Regional Board 

    and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 

    to CWA section 303(d). Also shown in the Tables are the watershed management 

    areas (WMAs) as defined in the Regional Board report, Watershed Management 

   Approach, January 2002. 

 

7.The Copermittees’ water quality monitoring data submitted to date documents 
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persistent violations of Basin Plan water quality objectives for various urban runoff related 

pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at various 

watershed monitoring stations. Persistent toxicity has also been observed at some watershed 

monitoring stations. In addition, bioassessment data indicates that the majority of urbanized 

receiving waters have Poor to Very Poor Index of Biotic Integrity ratings. In sum, the above 

findings indicate that urban runoff discharges are causing or contributing to water quality 

impairments, and are a leading cause of such impairments in Orange County. 

 

8. When natural vegetated pervious ground cover is converted to impervious surfaces such as 

paved highways, streets, rooftops, and parking lots, the natural absorption and infiltration 

abilities of the land are lost. Therefore, runoff leaving a developed urban area is significantly 

greater in runoff volume, velocity, and peak flow rate than pre-development runoff from the 

same area. Runoff durations can also increase as a result of flood control and other efforts to 

control peak flow rates. Increased volume, velocity, rate, and duration of runoff greatly 

accelerate the erosion of downstream natural channels. Significant declines in the biological 

integrity and physical habitat of streams and other receiving waters have been found to occur 

with as little as a 3-5% conversion from natural to impervious surfaces. The increased runoff 

characteristics from new development must be controlled to protect against increased erosion 

of channel beds and banks, sediment pollutant generation, or other impacts to beneficial uses 

and stream habitat due to increased erosive force. 

 

9. Urban development creates new pollution sources as human population density increases and 

brings with it proportionately higher levels of car emissions, car maintenance wastes, 

municipal sewage, pesticides, household hazardous wastes, pet wastes, trash, etc. which can 

either be washed or directly dumped into the MS4. As a result, the runoff leaving the 

developed urban area is significantly greater in pollutant load than the pre-development runoff 

from the same area. These increased pollutant loads must be controlled to protect downstream 

receiving water quality. 

 

10. Development and urbanization especially threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a RARE beneficial use (supporting rare, 

threatened or endangered species) and CWA 303(d)-impaired water bodies. Such areas have a 

much lower capacity to withstand pollutant shocks than might be acceptable in other areas. In 

essence, development that is ordinarily insignificant in its impact on the environment may 

become significant in a particularly sensitive environment. Therefore, additional control to 

reduce pollutants from new and existing development may be necessary for areas adjacent to or 

discharging directly to an ESA. 

 

11. Although dependent on several factors, the risks typically associated with properly managed 

infiltration of runoff (especially from residential land use areas) are not significant. The risks 

associated with infiltration can be managed by many techniques, including (1) designing 

landscape drainage features that promote infiltration of runoff, but do not “inject” runoff 

(injection bypasses the natural processes of filtering and transformation that occur in the soil); 

(2) taking reasonable steps to prevent the illegal disposal of wastes; (3) protecting footings and 

foundations; and (4) ensuring that each drainage feature is adequately maintained in perpetuity. 
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14. Non-storm water (dry weather) discharge is not considered a storm water (wet 

    weather) discharge and therefore is not subject to regulation to the Maximum Extent 

    Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for “Municipal and 

    Industrial Stormwater Discharges (emphasis added)”. Non-storm water discharges, 

    per CWA 402(p)(3)(B)(ii) are to be effectively prohibited unless specifically exempted. 

    Exempted discharges identified as a source of pollutants are required to be addressed 

    (emphasis added) through prohibition. Dry weather non-storm water discharges 

    have been shown to contribute significant levels of pollutants and flow in arid, urban 

    Southern California watersheds. The Copermittees have identified landscape 

    irrigation, irrigation water and lawn water, previously exempted discharges, as a 

 source of pollutants and conveyance of pollutants to waters of the United States. Landscape    

 irrigation is distinct from agricultural irrigation as it is primarily for discretionary ornamental   

purposes and therefore should not be exempt. 

 

Reference: http://www.waterboards.ca.gov/rwqcb9/rb9board/Apr07/4-11-    

                   07%20items/item%209/EOSR%20SD2%20-%20Tentative%20Order%20R9-2007-  

                   0002%20with%20attach%20and%20monitoring.pdf 

 

By the preceding SDRWQCB analysis, the Aliso Watershed remains non-compliant with  

basic MS4 protocols and Copermitees persist in a 20 year pattern of disregard for the  

Rules and Regulations of the SDRWQCB. ESA habitats designated by the California  

Department of Fish and Game (December 2004) impacted by the degraded Aliso  

Watershed include the Aliso Creek Estuary, South Laguna Beach Marine Park (established 

1968) and Niguel State Marine Park (established 1971). 

 

 Legal Points and Authorities 

 

The California Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 

Regulations states “Any irrigation runoff shall be confined………”  Moreover: 

 

Section 13142.5. In addition to any other policies established pursuant to this division, the 

policies of the state with respect to water quality as it relates to the coastal marine 

environment are that: (a) Wastewater discharges shall be treated to protect present and future 

beneficial uses, and, where feasible, to restore past beneficial uses of the receiving waters. 

Highest priority shall be given to improving or eliminating discharges that adversely affect 

any of the following:  

 

(1) Wetlands, estuaries, and other biologically sensitive sites.  

(2) Areas important for water contact sports.  

(3) Areas that produce shellfish for human consumption.  

(4) Ocean areas subject to massive waste discharge. Ocean chemistry and mixing 

processes, marine life conditions, other present or proposed outfalls in the vicinity, and 

relevant aspects of areawide waste treatment management plans and programs, but not 

of convenience to the discharger, shall for the purposes of this section, be considered in 

determining the effects of  such discharges. Toxic and hard-to-treat substances should 
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be pretreated at the source if such substances would be incompatible with effective and 

economical treatment in municipal treatment plants. 

 

The Aliso Watershed incorporates all of the above high priority elements as it includes: 

 

(1) Aliso Estuary Tidewater Goby Habitat as inventoried in 1978 by the City of Laguna 

Beach, 

(2) Popular free diving, snorkeling, surfing and the Annual Aliso Beach World 

Skimboarding Championship,  

(3) Abalone and Mussel Shellfish Grounds, 

(4) The immediate oceanographic cell is subject to massive waste discharge and areawide 

waste treatment programs accumulating toxic substances associated with the daily 

discharge of over 5,000,000 gallons of urban runoff and, only 1 ½ mile offshore, 12 to 

15 million gallons of secondary treated sewage water for a cumulative total of 

20,000,000 gallons each day of wastewater contamination (Over 7 Billion Gallons 

Annually). 

 

The proposed Draft MS4 Permit is inappropriate and improper in that it violates laws and 

regulations pertaining to enforcement of Cleanup and Abatement Orders  (California Water Code 

Section 13304); the SWRCB Water Quality Enforcement Policy (February 19, 2002; pages 

3,4,11,26, 39,42); the Porter-Cologne Clean Water Act; and is a discriminatory violation of the 

State of California definition governing Environmental Justice  (Government Code Section 

65040.12 and Public Resources Code Section 72000). 

Low Impact Development 

While immediate interventions with a sense of the imperative are urgently in need of support 

from the SDRWQCB and other regulatory agencies, new developments and redevelopments 

including residential remodels can benefit from incorporation of Low Impact Development 

(LID) Standards and Strategies. Immediate, short term interventions coupled with LID Standards 

can restore the natural semi-arid ecology of the Aliso Watershed.  

“Rooftops to Rivers” discusses techniques specific cities have implemented and examples of 

LID-type ordinances around the country( See: www.nrdc.org/ Rooftops to Rivers) 

�        City of Santa Monica, California - defines “new development,” to which 

specific storm water runoff control requirements apply, as “any construction 

project that (a) results in improvements to fifty percent or greater of the square 

footage of a building, (b) creates or adds at least five thousand square feet of 

impervious surfaces, or (c) creates or adds fifty percent or more of impervious 

surfaces.” (Santa Monica Municipal Code, Chapter 7.10.030(d)(3)); 

�        Contra Costa County, California – applies storm water runoff control 

requirements to “new and redevelopment projects that create 10,000 square feet or 

more of impervious area.”  (RWQCB, San Francisco Bay Region, Contra Costa 

Countywide NPDES Municipal Stormwater Permit Amendment Order No. R2-
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2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at 

pp. 9-10 (lowering previous one-acre threshold for the application of performance 

standards effective August 15, 2006);  

�        State of New Jersey - defines “major development,” to which specific storm 

water runoff control requirements apply, as “any development that ultimately 

provides for disturbing one or more acres of land or increasing impervious surface 

by one-quarter acre or more.”  (New Jersey Stormwater Rules, N.J.A.C. § 7:8-

1.2); 

�        State of Washington – applies numeric storm water treatment requirements to 

any project adding 5,000 square feet or more of new impervious surface.  (Phase I 

Municipal Stormwater NPDES General Permit (Draft Feb. 15, 2006) Appendix I 

(Minimum Technical Requirements for New Development and Redevelopment), 

at pp. 7, 8, 20); 

�        State of Maryland – requires storm water management plans for any 

development that disturbs 5,000 square feet or greater.  (Maryland Code, Title 26, 

Subtitle 17, Chapter 2, §5B; see also Maryland Model Stormwater Management 

Ordinance (July 2000) at pp. 2, 5, 8); 

�        City of Portland, Oregon – employs “a citywide pollution reduction 

requirement for all development projects with over 500 square feet of impervious 

development footprint area, and all existing sites that propose to create new off-

site stormwater discharges.” (Stormwater Management Manual (adopted July 1, 

1999; updated September 1, 2004) Chapter 1.5.2 (Pollution Reduction 

Requirements) at p.1-25); 

�        Stafford County, Virginia – uses an exemption approach under which low 

impact development practices apply to all development except a) mining/oil & 

gas operations; b) agriculture; c) linear development projects that are less than 1-

acre, insignificant increases in peak flow, and no flooding or downstream erosion 

problems; d) single family not part of a subdivision; e) structure ancillary to 

single-family homes; and e) “land development projects that disturb less than two 

thousand five hundred (2,500) square feet of land.”  (Stafford County Muni. Code 

§ 25.5-1(f).)  

(Reference:  Michelle Mehta, Project Attorney, Natural Resources Defense Council) 

The public, residents of Laguna Beach and visitors from around Orange County and beyond 

deserve the highest standards from the SDRWQCB to protect us and future generations from 

urban runoff pollution. California must lead the way towards implementing timely solutions and 

wise, low impact development as we move forward. 
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Recommended Actions 

 

1. The pattern of negligence and waste characterizing systematic failed measures by 

Copermitees demands intervention by the SDRWCB to institute Cleanup and Abatement 

measures aimed at numerical reductions of contaminated flow rates in a prompt, specific 

timetable at known inland MS4 facility “point sources”. 

 

2. To encourage compliance with basic water quality protection measures, mandatory 

citations must be issues against Copermitees for creating and perpetuating an attractive 

public nuisance by knowingly allowing inland dry weather MS4 discharges to 

accumulate and pollute a coastal estuarine wetland, Aliso Beach and the South Laguna 

Beach State Marine Park. 

 

 
 

Illegal breaching of natural beach sand berm 

to create attractive public nuisance 

 

3. SDRWQCB interventions can include: 

 

• Diversions to inland SOCWA facilities for treatment and reuse as reclaimed 

water. The City of Laguna Beach received SDRWQCB Approvals for 13 dry 

weather/first flush diversions to the Coastal Treatment Plant for beneficial reuse 

as reclaimed water. The Aliso Watershed, as the largest watershed in the City, has 

yet to receive approvals for any diversions. The inconsistent application of 

regulatory actions raises issues of fairness and legal propriety. The Aliso 
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Watershed must target proximate historic natural flow regimes to achieve any 

reasonable restoration of the habitat:  creeks, canyons, coast and ocean. 

 

• Strategic capture of MS4 discharges for filtration and local beneficial reuse until 

Copermitees demonstrate measurable results over the next 3 to 10 years capable 

of removing dry weather urban runoff for beneficial reuse and water/energy  

conservation mandates. 
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Aliso Bioregional Watershed 

 

 

• Immediate fines levied against offending subwatersheds, cities, homeowner 

associations, golf courses and others with elevated dry season discharge rates 

detected during monitoring activities at known point sources 
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• Fines levied against offending inland water districts for failing to control urban 

runoff (i.e.” imported water byproduct”) through monitoring, punitive pricing 

structure and more aggressive recycled water programs 

 

   4.   During the current permit period, Copermitees have failed to achieve measurable   

   reductions in MS4 discharges. SDRWQCB must exercise authority and assume   

   control over the present, clearly defective watershed management programs.      

   Private subcontractor services can be retained with stipulations for numerical   

   reductions of flows and constituents within time certain performance parameters.   

   Funds for such services can be recovered by reallocating funds presently wasted by   

   failed Copermitee watershed management practices. 

 

  5.   Relative to Low Impact Development (LID): 

 

A.  Expand the definition of “Priority Development Project” to include all new   

      development and redevelopment projects. 

            B.  Adopt a standard of 3% maximum allowable Effective Impervious Area (EIA) in all  

                  Priority Development Projects and Redevelopment Projects 

            C.  Identify all LID BMPs as the principle storm drain management strategy for  

                  development and redevelopment projects 

            D.  Require a three month timeline for Copermitees to develop guidelines for LID  

                  strategies 

 

6.   As mitigation for a pattern of failed watershed management programs that flood   

  creek and coastal waters, Copermitees should be directed to restore the Aliso    

  Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally   

  listed tidewater goby  (designated “Potential Reintroduction Site” – US Fish and    

  Wildlife Service, South Coast Recovery Unit: Sub-Unit SC 1 (Eastern Half), 2005). 

 

  7.  In support of recommended action C.2., revise timeframes to require each Copermittee,   

       beginning no later than the First not 3rd year following  adoption of  this Order, shall begin   

       the non-storm water dry weather numeric effluent monitoring as described in Attachment E  

       of the Order. 
 
  8.  Relative to item E.1. f.,  Utilize aggressive enforcement mechanisms to require   

       compliance with Copermittee storm water ordinances, permits, contracts, or orders;  

       To save municipal funds for staff enforcement, provide rewards and bountys to   

       citizen monitors for information leading to identification of prohibited runoff  

       discharges to MS4 infrastructure. 
 
 

  9.  Treatment BMP Review: The Copermittees must review and update the BMPs that are  

       listed in their local SUSMPs as options for treatment control during the first year of 

       implementation of this Order. At a minimum, the update must include removal of obsolete   
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     or ineffective BMPs and replacement with LID BMPs that can be used for treatment, such as   

     bioretention cells, bioretention swales, cisterns, etc. Promote cisterns networks in hydrologic   

    sub units scaled to receive all dry weather flows, first flush events and peak flows to  

    measurably reduce creek erosion and to create a local water supply for beneficial reuse and  

    mandated water conservation purposes. 
 
Throughout the Order, water quantity is rarely mentioned or given adequate consideration as it 

relates to transportation of pollutants and erosion of local receiving waters. 

 

Conclusion 

 

Twenty years and $20 million represents too much time and too much money wasted on 

mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 

and the South Laguna Beach State Marine Park. According to Stream Gage Information 

(Appendix D, Aliso Creek Watershed Chapter), “Data consisting of periodic discharge 

measurements was measured at one site on Aliso Creek between the years of 1932 and 

2002….Historically (pre-urbanization), Aliso Creek was an ephemeral creek”. 

 

Water quality laws and regulations are not intended to be implemented for the convenience of 

Copermitees, inland Water Districts and their cohorts among the Residential Development and 

Building Industries.  Dry weather MS4 discharges are directly attributable to the collective 

practices of these entities and constitutes an industrial wastewater byproduct from known point 

sources.  

 

Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 

Practicable”, while being a scientifically imprecise concept, does not on balance take into 

account “practical” protection of irreplaceable coastal wetlands and ocean resources 

unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 

“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 

illnesses. 

 

The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 

Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 

known inland point sources. Removing harmful dry weather urban runoff water quality 

constituents and elevated flows is possible through aggressive leadership by Regional Boards. 

 

      The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 

Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 

runoff pollution before approving a genuinely effective MS4 Permit Program for the Aliso 

Watershed.                                                                            

 

Respectfully submitted, 

 

Bill Rihn                                                                             Michael Beanan 

President                                                                            Vice President 

South Laguna Civic Association                                       South Laguna Civic Association 
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REFERENCE NOTES  
 

 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION TENTATIVE ORDER NO. R9-2008-0001 

NPDES NO. CAS0108740 

 

WASTE DISCHARGE REQUIREMENTS FOR DISCHARGES OF URBAN RUNOFF 

FROM THE MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s) DRAINING 

THE WATERSHEDS OF THE COUNTY OF ORANGE, 

THE INCORPORATED CITIES OF ORANGE COUNTY, AND THE ORANGE 

COUNTY FLOOD CONTROL 

 

From the SDRWQCB Staff Report: 

 

7.  The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff related 

pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at various 

watershed monitoring stations. Persistent toxicity has also been observed at some watershed 

monitoring stations. In addition, bioassessment data indicates that the majority of urbanized 

receiving waters have Poor to Very Poor Index of Biotic Integrity ratings. In sum, the above 

findings indicate that urban runoff discharges are causing or contributing to water quality 

impairments, and are a leading cause of such impairments in Orange County. 

 

10. Development and urbanization especially threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a RARE beneficial use (supporting rare, 

threatened or endangered species) and CWA 303(d)-impaired water bodies. Such areas have a 

much lower capacity to withstand pollutant shocks than might be acceptable in other areas. In 

essence, development that is ordinarily insignificant in its impact on the environment may 

become significant in a particularly sensitive environment. Therefore, additional control to 

reduce pollutants from new and existing development may be necessary for areas adjacent to 

or discharging directly to an ESA. 

 

http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/docs/oc_perm

it/update121207/2008_0001tentative.pdf 

 

Absent evidence to the contrary*, this continual assessment, revision, and improvement of urban 

runoff management program implementation is expected to ultimately achieve compliance with 

water quality standards in the Region. *The contrary evidence is Co-permitee violations of 

standards suggests enforcement and fines may be necessary to achieve compliance. 

 

b. The Copermittees have generally been implementing the jurisdictional urban 

runoff management programs required pursuant to Order No. 2002-01 since 

February 13, 2003. However, urban runoff discharges continue to cause or 

contribute to violations of water quality standards. 
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f. Urban runoff needs to be addressed during the three major phases of urban 

development (planning, construction, and use) in order to reduce the discharge 

of pollutants to the MEP and protect receiving waters. Urban development which 

is not guided by water quality planning policies and principles can unnecessarily 

result in increased pollutant load discharges, flow rates, and flow durations which 

can impact receiving water beneficial uses. Construction sites without adequate 

BMP implementation result in sediment runoff rates which greatly exceed natural 

erosion rates of undisturbed lands, causing siltation and impairment of receiving 

waters. Existing urban development generates substantial pollutant loads which 

are discharged in urban runoff to receiving waters. 

 

c. Use of Low-Impact Development (LID) site design BMPs at new development 

projects can be an effective means for minimizing the impact of urban runoff 

discharges from the development projects on receiving waters. LID is a site 

design strategy with a goal of maintaining or replicating the pre-development 

hydrologic regime through the use of design techniques. LID site design BMPs 

help preserve and restore the natural hydrologic cycle of the site, allowing for 

filtration and infiltration which can greatly reduce the volume, peak flow rate, 

velocity, and pollutant loads of urban runoff. What about LID for existing development? 

 

Aliso Pollutants of Concern 

Toxicity 

Phosphorus 

Bacterial indicators 

Benzo[b]flouranthene 

Dieldrin 

Sediment toxicity 

 

Dieldrin is a chlorinated hydrocarbon originally produced in 1948 by J. Hyman & Co, Denver, 

as an insecticide. The molecule has a ring structure based on naphthalene. 

Dieldrin is closely related to aldrin which itself breaks down to form dieldrin. Aldrin is not toxic 

to insects, it is oxidised in the insect to form dieldrin which is the active compound. Both 

dieldrin and aldrin are named after the Diels-Alder reaction which is used to form aldrin from a 

mixture of norbornadiene and hexachlorocyclopentadiene. 

Originally developed in the 1940s as an alternative to DDT, dieldrin proved to be a highly 

effective insecticide and was very widely used during the 1950s to early 1970s. Endrin is a 

stereoisomer of dieldrin. 
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However, it is an extremely persistent organic pollutant, it does not easily break down. 

Furthermore it tends to biomagnify as it is passed along the food chain. Long-term exposure has 

proven toxic to a very wide range of animals including humans, far greater than to the original 

insect targets. For this reason it is now banned in most of the world. 

It has been linked to health problems such as Parkinson's, Breast Cancer, and immune, 

reproductive, and nervous system damage. It can also adversly affect testicular descent in the 

fetus if a pregnant woman is exposed to Dieldrin. 

 

What is Benzo[a]Pyrene?  

     Benzo[a]pyrene is a five ring Polycyclic aromatic hydrocarbon (PAH) found in small (<1 m) 

combustion-generated respirable particles collected from such sources as motor vehicle exhaust, 

smoke from residential wood combustion, fly ash from coal-fired power plants (not in 

California), and other combustion related processes. As a class, PAHs have a characteristic 

structure of fused aromatic rings. Benzo[a]pyrene comprises less than five percent of the total 

amount of PAHs present in the atmosphere. The International Agency for Research on Cancer 

(IARC) considers benzo[a]pyrene a known animal carcinogen and a probable human carcinogen 

(Group 2A). Benzo[a]pyrene has been evaluated by the ARB and OEHHA under the state law 

AB 1807. 

 

(BENZENE STRUCTURE MISSING) 

 

Benzo[a]pyrene 

 

Why was Benzo[a]Pyrene Evaluated as a TAC?  

     The staffs of the ARB and the OEHHA have reviewed the available scientific evidence on the 

presence of benzo[a]pyrene in the atmosphere of California and its potential adverse effects on 

public health. The ARB staff has determined that benzo[a]pyrene is emitted from a variety of 

sources, can be detected in the ambient air throughout California, and is highly mobile in the 

environment. 

     The United States Environmental Protection Agency (U.S. EPA) classified benzo[a]pyrene as 

a "possible human carcinogen" (Group B2) and the IARC classified benzo[a]pyrene as a 

"probable human carcinogen" (Group 2A). Benzo[a]pyrene is part of a larger group of complex 

mixtures (soots, tars and oils) designated by IARC as Group 1 known human carcinogens. 

Although there are several studies in which benzo[a]pyrene was measured as an indication of 

exposure to the mixture of compounds in soots, tars, and oils, the epidemiological data were 

considered inadequate to evaluate the carcinogenicity of benzo[a]pyrene itself. The OEHHA 

staff have concluded that at ambient concentrations, benzo[a]pyrene may cause or contribute to 
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an increase in mortality or serious illness and may therefore pose a potential hazard to human 

health.  

What are the Sources of Benzo[a]pyrene?  

     Although there are natural sources of benzo[a]pyrene emissions (e.g., volcanic activity), 

anthropogenic sources are the most important to air pollution. Benzo[a]pyrene is a product of 

incomplete combustion and its major sources in California are vegetative materials burning, 

mobile sources, rubber tire wear, residential combustion of wood, and combustion of coal. 

Vegetative materials and other waste burning is responsible for the majority of statewide 

benzo[a]pyrene emissions from stationary sources. Vehicles that are not equipped with catalytic 

converters are the major source of benzo[a]pyrene emissions from mobile sources. Diesel 

exhaust is currently being considered for identification under the state law AB 1807. 

     The major indoor sources of airborne benzo[a]pyrene are residential wood combustion and 

tobacco smoking. The operation of combustion appliances can also contribute to indoor levels. 

Elevated lung cancer rates among women in rural china have been attributed to emissions from 

their coal-fired stoves (Mumford et al.,1987;Alder and Fischer,1994). Studies of populations 

occupationally exposed to diesel emissions data suggest that there is an association between this 

exposure and lung cancer ( Roger,1987; Sharma and Patil, 1992a; Chow et al., 2001). The 

carcinogenic activity of diesel emissions has also been demonstrated in rats (BCMELP, 1993; 

CEPA.,1994). In the late, Whitby and coworkers synthesized numerous measurements at 

atmospheric particle size distributions to describe the distribution of particle sizes in atmospheric 

aerosols (Seinfeld ,1986). Atmospheric particles are grouped into ultrafine, fine and coarse size 

modes. Sources of Polycyclic aromatic hydrocarbons (PAHs) in the urban atmosphere of 

industrialized countries include automobiles, re-suspended soils, refineries and power plants 

(Roger et al., 1991; 

 

Phosphorus is a component of DNA, RNA, ATP, and also the phospholipids which form all cell 

membranes. It is thus an essential element for all living cells. The most important commercial 

use of phosphorus-based chemicals is the production of fertilizers. 

Phosphorus compounds are also widely used in explosives, nerve agents, friction matches, 

fireworks, pesticides, toothpaste and detergents. 

The aquatic plant nutrients, nitrogen (N) and phosphorus (P) compounds, are of potential 

concern in urban stormwater runoff due to their ability to stimulate excessive growth of aquatic 

plants in receiving waters. The eutrophication (fertilization) of a waterbody can be significantly 

detrimental to water quality-related beneficial uses. It was found in the 1970s that urban 

stormwater runoff contains about 100 times the total concentrations of phosphorus that are 

typically derived from stormwater runoff from forested areas, and about 10 times the amounts 

contributed from many agricultural areas. It was also found then that substantial portions of the 
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nitrogen and phosphorus components are in particulate forms that are not available to support 

aquatic plant growth.  

As with most other chemical constituents in urban stormwater runoff, the total concentrations of 

a constituent, such as nitrogen or phosphorus, is an unreliable indicator of potential water quality 

problems. Sufficient work has been done, however, on the available forms of phosphorus found 

in this runoff to be able to estimate the quantities of algal-available P in a runoff water. 

Normally, this is equal to the soluble orthophosphate plus about 20 percent of the particulate 

phosphorus.  

Some groups are calling for a ban on the use of lawn fertilizers in urban areas in an effort to try 

to reduce the phosphorus content of urban stormwater runoff. As in the case of other chemical 

constituents in such runoff, site-specific studies have to be conducted to determine whether 

controlling the phosphorus to a certain extent will have a significant effect on the water quality-

related beneficial uses of the receiving water. It has been found that to change the degree of 

eutrophication of a waterbody to a perceptible amount, it is necessary to reduce the quantity of 

algal-available P entering the waterbody by about 25 percent. It is unlikely that curtailing the use 

of lawn fertilizers will have a significant impact on most waterbodies since such fertilizers 

represent a small part of the total phosphorus load in urban runoff. Further, except for some 

urban lakes which essentially receive only this type of runoff, it will be unlikely that reducing the 

amounts of nitrogen and phosphorus will significantly improve the eutrophication-related quality 

of waterbodies.  

Runoff Toxicity 

Since it is not possible to reliably predict, using chemical measurements, whether a chemical 

constituent in stormwater runoff is toxic to aquatic life in receiving waters, the use of aquatic life 

toxicity tests is beginning to be more widely practiced. These tests can be used to determine 

whether the regulated as well as the unregulated chemicals in runoff present a potentially 

significant threat to aquatic life due to toxicity. Caution, however, must be exercised in the 

interpretation of results. The toxicity tests typically used significantly overestimate the actual 

toxicity since their duration provides longer exposure to aquatic organisms than they normally 

are exposed to in receiving waters. Ordinarily, the runoff is rapidly diluted, with an associated 

loss of toxicity. The aquatic life toxicity tests of the type available today should only be used as a 

screen for potential toxicity. They should not be used as a direct regulatory limit. If toxicity is 

found, then site specific investigations should be conducted to confirm the information. 

Total metals loads may be of concern as a cause of sediment toxicity. 

 

Over longer time frames, cumulative metals discharges are of concern in embayments and 

possibly fresh water waterbodies because metals may associate with sediment 

and accumulate in bottom sediments, where they may contribute to sediment toxicity and 

associated ecosystem impacts. A mass-based approach may be more sensitive to this kind of 

impact and less sensitive to short term, ambient toxicity effects. 
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Submitted by U.S. Mail and electronic mail 

 

Jeremy Haas                                                                                      April 23, 2007 

California Regional Water Quality Control Board 

San Diego Region 9 

9174 Sky Park Court, Suite 100 

San Diego, CA 92123 

 

 

RE:  Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 

        Supplemental Comments 

 

  

The members of the community of South Laguna represented by the South Laguna Civic 

Association, established in 1946, recognizes urban runoff is directly the result of dry weather 

flows.  SLCA objects to the continued discharge of urban runoff through Copermitees regional 

storm drain systems. In doing so, Copermitees knowingly and willfully create and sustain ocean 

pollution in our coastal village. 

 

California Water Code, Division 7, Sections 13000 & 13529.2 prohibit the “minor discharge of 

recycled water” and asserts “the use of potable” for irrigation “is a waste”. Section 13142.5, 

moreover, provides specific protections for water quality and the coastal marine environment. 

 

     Section 13142.5:  In addition to any other policies established pursuant to this  

     division, the policies of the state with respect to water quality as it relates to  

     the coastal marine environment are that: (a) Wastewater discharges shall be   

     treated to protect present and future beneficial uses, and, where feasible, to   

     restore past beneficial uses of the receiving waters. Highest priority shall  

     be given to improving or eliminating discharges that adversely affect any  

     of the following:  

(1) Wetlands, estuaries, and other biologically sensitive sites.  

(2) Areas important for water contact sports.  

(3)  Areas that produce shellfish for human consumption.  

(4)  Ocean areas subject to massive waste discharge. 

         Ocean chemistry and mixing processes, marine life conditions, other present  

         or proposed outfalls in the vicinity, and relevant aspects of area wide waste  

         treatment management plans and programs, but not of convenience to the  

         discharger, shall for the purposes of this section, be considered in   

         determining the effects of such discharges. Toxic and hard-to-treat  

         substances should be pretreated at the source if such substances would be  

         incompatible with effective and economical treatment in  municipal  
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         treatment plants.” 

 

 

Clean Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 

Regulations requires “ any irrigation water shall be confined…”.  “Waste includes sewage and 

any and all substances associated with human habitation or human origin”, such as, urban runoff. 

The California Constitution (Section 2, Article X) mandates “All waters of the State be put to 

beneficial use”. 

 

Taken together, these laws and regulations provide a framework to challenge the present 

practices of Copermitees to illegally utilize the MS4 System to discharge irrigation runoff 

originating from recycled or potable water supplies. 

 

Clearly, the majority of residential development projects and associated commercial and 

municipal facilities in the Aliso Watershed have seriously defective runoff management 

programs.  Mandated “Best Management Practices” over the past twenty years have made water 

quality in creek and coastal receiving waters worse. Throughout the watershed, development 

runoff detention basins and retention basins are improperly maintained and fail to capture dry 

season flows or storm events as designed, engineered and installed. In this respect, most 

Development Conditions of Approval are presently non-compliant. 

 

The Cooperies have expended in excess of $20 million over the past 15 years to unsuccessfully 

address the water pollution problems associated with urban runoff.  This enormous waste of 

limited taxpayer revenues suggests the need for more aggressive regulatory actions by the 

SDRWQCB to cleanup and abate urban runoff flows in this particular watershed.  Indeed, 

present practices by Copermitees to abuse the MS4 system have led to an exponential increase of 

toxic flows to coastal receiving waters to peak levels of 6,000,000 million gallons per day from 

earlier levels of 0 to 1 million gallons per day. 
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As the above aerial photo illustrates, the Aliso Watershed Urban Runoff Ocean Plume, indicated 

by the green algae bloom, extends more than one mile offshore into the South Laguna Beach 

State Marine Park, established in 1968, southerly to Three Arch Bay.  Copermitees and the 

SDRWQCB routinely omit mapping and monitoring of the toxic ocean plume in contravention to 

State mandates to protect and preserve coastal receiving waters for beneficial use.  This program 

deficiency intentionally masks the full impacts of urban runoff pollution to the detriment of the 

health and safety of residents of South Laguna and visitors to the area. 

 

Water Quantity: A New Determinant Water Quality Variable 

 

As the science of urban runoff evolves, traditional concerns for water quality are beginning to 

consider the role of water flow rates or “water quantity” in mobilizing, transporting and 

distributing a variety of pollution constituents.  Whether the source of contamination is pet fecal 

matter, herbicides, pesticides or automotive residues, water quality is influenced by the amount 

of water present to transport contaminates into natural watershed resources including creek, 

riparian, wetland, estuarine, tidepool and nearshore coastal habitats. 

 

Water Quality or Water Quantity 
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Every molecule of water has an affinity to bond.  As water becomes mobile urban runoff, it will 

attempt to bond to harmful herbicide residues, pesticides, fertilizers, automobile exhaust 

particulate matter and a toxic spectrum of chemicals. When urban runoff reaches natural creeks, 

streams, and rivers, contaminated water will also bond to soil thereby increasing streambank 

erosion and coastal sedimentation.   

 

The “sediment transport quotient” of water, which constitutes urban runoff, is satisfied when 

each molecule of water achieves bonding stasis.  More water entering the urban runoff flow rate 

will require increased bonding opportunities and, in the case of natural settings, more soil erosion 

leading to distressed if not completely dysfunctional natural habitats. 

 

What are some of the known effects of elevated urban runoff flows?  At the extreme, elevated 

urban runoff flows can literally flood at entire habitat and community.  High flows in deforested 

terrain are responsible for surficial slope failures and deadly mudslides.  Among ecologically 

oriented restoration projects in a semi-arid setting such as the Aliso Watershed, elevated flows 

contribute to stream bank erosion exposing and undermining the vast root network of ancient 

oaks and sycamores.  This eliminates natural shade cover that would otherwise insure lower 

creekwater temperatures and, hence, less algae and bacterial growth. 

 

Elevated flows influence the breath, depth and duration of contact between urban runoff and 

established resources of streambed and stream bank sediment, foliage, wildlife habitats and 

infrastructure (i.e. bridges, subterranean sewer lines, pipes, etc.).  

 

Hydromodification by development engineers to create and sustain large quantities of summer 

nuisance flows saturate and soften stream banks.  Saturated soil, in turn, promotes development 

of harmful root fungus to weaken crucial stands of trees and vegetation. When annual storm 

events do occur, these pre-saturated areas rapidly collapse to accelerate “head-cutting” and carve 

wider, steeper stream banks to undermine the root structure of protective tree cover. 

 

Ecology Now 

 

The popular use of terms like “ecological” and “ecosystem” to describe restoration efforts has 

lead to some confusion and inappropriate projects.  Ecology  “deals with the relationship 

between living organisms and their environment”.  By environment, there is an implication of a 

natural setting rather than an artificially created habitat.  Every “natural” environment is water 

dependent.  Too little water will dehydrate resources leading to extinction.   Likewise, too much 

water will literally drown plant and animal life.  A credible ecological approach must therefore 

define the natural water conditions and adjust flows to best replicate ideal, natural flow rates.  

 

In the case of the Aliso Watershed, historical records from 1960 or earlier can be used to 

quantify monthly flow rates in this definitive semi-arid ecology.  From pre-development baseline 

data, restoration efforts can proceed to calibrate project flow rates to approximate historical flow 

levels.  In some instances, a given restoration effort may seek to mitigate loss of habitat due to 

development by increasing aquatic resources. A “proximate natural flow rate” to contribute an 

additional 10% beyond historic creek flows will achieve the twin goals of ecological creek 

stabilization and mitigation measures to add water resources that promote the welfare of animal 
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species in the area. A balanced formula of water quantity levels can be monitored to sustain 

genuine semi-arid ecological restoration. 

 

“New Water” Resources 

 

While wetland restoration projects can successfully metabolize water quality contaminates and 

even reduce some water quantity flow rates through evapotransporation at a given site, post 

project flows or “tailing water” will continue to deteriorate sensitive downstream aquatic 

habitats. Post project flows are gaining credibility in producing relatively clean water but are 

unable to significantly reduce overall watershed flow rates. Consequently, localized Army Corp 

of Engineer Section 206 aquatic habitat restoration projects may actually aggravate and 

contribute to regional, downstream deterioration.   

 

As the previous discussion notes, water quantity impacts observed within a given restoration site 

often apply to the same features among downstream, post project settings. Accelerated erosion 

and stream bank destabilization downstream will inevitably impact natural coastal estuaries 

dependent on low creekwater inputs.  Elevated downstream flows are also responsible for 

transporting sediment and contaminates to beach, tidepool and nearshore settings.  Silt deposition 

functions to seal and “smother” estuary creek sandbeds to inhibit seepage and groundwater 

recharge while spawning stagnate, bacteria laden ponds. Sedimentation also blankets critical 

rock substrata along nearshore coastal habitats with adverse consequences for sealife and the 

ability of kelp to anchor holdfasts necessary for their survival. The downstream and coastal 

threats to public health and safety coupled with impacts to local economies are obvious.  

 

As elevated urban post project flows accumulate, naturally protective beach sand berms are 

flooded and breached to discharge silt and sediment into tidepool habitats with devastating 

consequences. Likewise, post project flows create a “freshwater lense” effect to elevate 

nearshore seawater temperatures and salinity while feeding toxic algae or “red tide” blooms 

rendering ancient kelp forests to extinction. For these many reasons, excess post project urban 

runoff water that will negatively impact and erode downstream settings is recently being 

reframed as a potential, feasible source for irrigation and groundwater recharging strategies.   

 

Public Policy Implications 

 

Fragmented governance can lead to unintended consequences for downstream aquatic restoration 

projects.  Coastal wetland recovery, a major priority for state and federal agencies, is impossible 

in the presence of continuous flows of elevated water quantities, i.e., a combination of non-native 

urban runoff from upstream restoration tailing water mixed with traditional known point sources 

among stormdrains at inland residential, recreational, municipal and commercial developments.  

 

A genuinely ecological approach will incorporate strategies, techniques and technologies in a 

“Bioregional Watershed Management Program” (see attached) to scientifically account for all 

ecological and social ecological variables influencing the overall health of a region.  Key to a 

bioregional program is accurate baseline mapping of flow rates throughout the watershed as well 

as above, below and within a targeted Section 206 aquatic habitat restoration project site. 

Likewise, watershed creek flow rates and water quantities at strategic monitoring stations from 
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the headwaters to golf courses to the beach and ocean urban runoff plume will track and reveal 

negative aquatic habitat impacts and potential restoration sites. 

 

Applying the efficacious foundations of the recycling paradigm to a bioregional watershed 

program suggests a number of direct and in-direct benefits to water harvesting strategies. 

Downstream impacts, as noted, are dramatically reduced when Section 206 post project tailing 

waters are harvested and redeployed for beneficial reuse opportunities. The costs to polish this 

new source of local water are mitigated through resale as reclaimed water for irrigation and other 

uses as mandated by the Porter Cologne Act (e.g., dual plumbing in commercial and municipal 

buildings for toilets and air conditioners, irrigation, internal and external fire sprinkler systems, 

local emergency/crisis water supplies, etc.).  A four-step water purification process at the Orange 

County Water District uses microfiltration, reverse osmosis, ultraviolet light and natural 

filtration. Recent scales of efficiencies fueled by an increased demand for water filtration 

technologies has created compact fleets of Mobilized Urban Runoff Filtration (MURF) Units 

capable of 96 hour deployment to capture, harvest, filter and redistribute up to 1 MGD to protect 

creeks and coasts from urban runoff pollution. 

 

Additional economic benefits are acquired by electrical credits on the regional power grid.  As 

noted by OCWD Board President Philip Anthony, “water purification uses one-half the energy 

required to bring water here from Northern California” or the Colorado River. Incentives and 

subsidies from the Metropolitan Water District, grants from the State Water Resources Control 

Board and numerous coastal conservancy groups and wetland mitigation banks can support 

initial three-year pilot demonstration projects to launch and refine sustainable, long-term urban 

runoff harvesting projects across the country and around the world. 

 

Public agencies collaborating with progressive, ecologically oriented engineers, dedicated 

environmental groups and the emerging water filtration industry are harvesting urban runoff to 

locally produce reclaimed and even potable water supplies.  Decentralized neighborhood cisterns 

capture storm water and dry weather urban runoff flows to create local sources of water and ease 

cumulative runoff pressure on the creeks and coast of a given area. Each new project generates 

significant, verifiable field data to advance bioregional watershed management programs and 

beneficial reuse opportunities.  Regulatory agencies are wise to support these creative initiatives 

as water quantity assumes a key determinant role in successful water quality endeavors. 

 

Actions by the SDRWQCB must adhere to the precautionary principle in protecting coastal 

communities from upstream water quality and water quantity impacts arising from the illegal use 

by Copermitees of MS4 infrastructure to convey dry weather flows to the coast.  

 

Recommended Actions 

 

1.   The pattern of negligence and waste characterizing systematic failed measures by   

      Copermitees demands intervention by the SDRWCB to institute Cleanup and  

      Abatement  measures aimed at numerical reductions of contaminated flow rates in   

      a prompt, specific  timetable at known inland MS4 facilities. 

 

2.  Issue citations against Copermitees for creating and perpetuating an attractive  
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     public nuisance by knowingly allowing inland dry weather MS4 discharges to  

     accumulate and  pollute a coastal estuarine wetland, Aliso Beach and the South  

     Laguna State Marine Park. 

 

 
        Illegal breaching of natural beach sand berm to create attractive public nuisance 

 

3.   SDRWQCB interventions can include: 

 

• Diversions to inland SOCWA facilities for treatment and reuse as reclaimed water 

 

• Strategic capture of MS4 discharges for filtration and local beneficial reuse until 

Copermitees demonstrate measurable results over the next 3 to 10 years capable 

of removing dry weather urban runoff. 
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• Fines levied against offending subwatershed, cities, homeowner associations, golf 

courses and others with elevated dry season discharge rates detected during 

monitoring activities 

 

• Fines levied against offending inland water districts for failing to control  

                        urban runoff (i.e.” imported water byproduct”) through monitoring,  

                        punitive pricing  structure and more aggressive recycled water programs 
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   4.   During the permit period, Copermitees have failed to achieve measurable   

   reductions in MS4 discharges. SDRWQCB must exercise authority and assume   

   control over the present, clearly defective watershed management programs.      

   Private subcontractor services can be retained with stipulations for  

         numerical reductions of flows and constituents within time certain performance  

         parameters. Funds for such services can be recovered by reallocating funds  

         presently wasted by failed Copermitee watershed management practices. 

 

5. As mitigation for a pattern of failed watershed management programs that flood   

  creek and coastal waters, Copermitees should be directed to restore the Aliso    

  Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally   

  listed tidewater goby. 

 

 

 

Conclusion 

 

Twenty years and $20 million represents too much time and too much money wasted on 

mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 

and the South Laguna State Marine Refuge. Water quality laws and regulations are not intended 

to be implemented for the convenience of Copermitees and their cohorts among the Residential 

Development and Building Industries.  Dry weather MS4 discharges are directly attributable to 

the collective practices of these entities and constitute an industrial wastewater byproduct.   

 

Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 

Practicable”, while being a scientifically imprecise concept, does not on balance take into 

account “practical” protection of irreplaceable coastal wetlands and ocean resources 

unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 

“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 

illnesses. 

 

The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 

Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 

known inland point sources. Removing harmful dry weather urban runoff water quality 

constituents and elevated flows is possible through aggressive leadership by Regional Boards. 

 

      The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 

Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 

runoff pollution before approving a genuinely effective MS4 Storm Drain Permit Program for 

the Aliso Watershed.                                                                            

 

Respectfully submitted, 

 

 

Michael Beanan, Director 

South Laguna Civic Association 
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From:  "Charlotte Masarik" <charlottemasarik@cox.net> 

To: "'Ben Neill'" <BNeill@waterboards.ca.gov> 

Date:  5/15/2009 6:40 PM 

Subject:  Ref:  public stakeholder's meeting regarding the draft Region 9 Orange County MS4 permit.  

 

Ben Neill 

Water Resource Control Engineer 

Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 

 

9174 Sky Park Ct., Suite 100 

 

San Diego, CA 92123 

Tel: (858) 467-2983 

 

Fax: (858) 571-6972 

 

  

 

Reference: Public Stakeholder's Meeting regarding the draft Region 9 Orange 

County MS4 permit.  

 

  

 

Who: Staff of the San Diego Regional Water Quality Control Board 

 

What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 

 

Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 

 

When: 9:00 AM to 1:00 PM, May 6, 2009 

 

  

 

Dear Mr Neill: 

 

  

 

I attended the above Public Stakeholder's meeting regarding the draft Region 

9 Orange County MS4 permit.  I helped organize the educational bus tours 

that were conducted along Aliso Creek in Aliso and Wood Canyons Wilderness 

Park on 5/2 and as a result of seeing what urban run-off has done to Aliso 

Creek I am totally in support of the MS4 Permit. 

 

  

 

Instead of damming up the creek as proposed by the SUPER Project I 

wholeheartedly support you in your efforts to tighten the MS4 Permit so that 

the 6 cities upstream and Laguna Beach downstream are forced to 

significantly reduce their toxic run-off.  I believe that as a result of 

this we do not need the SUPER Project (or any other Army Corps of Engrs 

flood control for that matter) which will destroy our wilderness park in 

Aliso Canyon.  Besides the destruction of our wilderness park at the very 

most the SUPER Project will only clean the bacteria at the outflow of the 

creek not in the wilderness park and the chemical effluents will remain as a 

nasty soup flowing into the ocean.  

 

  

 

Furthermore, based on our research, we have found that the clean up area 

proposed for the end of the creek will be the first item to be cut from the 

project.  If that should happen, the SUPER Project will have done nothing 

but destroy our wilderness park and leave the water quality as an unresolved 

major issue.  I have grandchildren that I would like to see be assured of 

swimming, skim boarding and surfing in clean ocean water not the toxic mess 

that exists today because of the Upstream Cities and my own city's inability 

to support the MS4 Permit.  Laguna Beach should be working with the 6 

Upstream Cities to bring them on board, not acting as just another deterrent 

to a much needed strengthening of the MS4 Permit. 
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We need the 6 Upstream Cities to take responsibility one by one to contain 

and drastically reduce their urban run-off and by tightening the MS4 Permit 

will demand that they do so. 

 

  

 

Thank you and sincerely, 

 

  

 

  

 

Charlotte Masarik 

 

761 Oak Street 

 

Laguna Beach, Ca 92651 

 

949-494-1630 Land 

 

949-295-8040 Mobile 

 

charlottemasarik@cox.net 
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ORANGE COU TY

PublicWorks
Bryan Speegle, Director
Environmental Resources

2301 N. Glassell St.
Orange. CA 92865

Our Communlry_ Our Commirmenl.

May 15,2009

By E-mail and U.S. Mail

John Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340

Telephone: (714) 955-0600
Fax: (714) 955-<l639

Subject: Comment Letter, Tentative Order No. R9-2009-0002 NPDES No. CAS0108740

DearM~
We are in receipt of the March 13.2009, Waste Discharge Requirements for Discharges of
Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of
the County of Orange, the Incorporated Cities of Orange County, and the Orange County Flood
Control District within the San Diego Region, Tentative Order No. R9-2009-0002, NPDES No,
CAS01 08740. The County of Orange as Principal Permittee welcomes the opportunity to
provide comments on the San Diego Regional Water Quality Control Board's Tentative Order as
prepared and distributed by Regional Board staff. When adopted, the Tentative Order will be
the fourth term MS4 permit for South Orange County. The Permittees were involved in the
development of these comments and the cities of Aliso Viejo, Dana Point, Laguna Hills, Laguna
Niguel, Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente,
and San Juan Capistrano have directed that they be recognized as concurring entities.
Additional comments may be submitted up to the close of the public comment period.

In February 2008 the Permittees were broadly supportive of the previous version of the
Tentative Order (R9-2008-0001) except for prOVisions that were deemed problematic to the
continued use of regional treatment controls for public health protection. At the same time
USEPA was critical of a perceived absence of measureable goals in R9-2008-0001 and the
Tentative Order was withdrawn. From February 2008 until March 2009 staff provided no
information regarding the status of the permit. Consequently, the Permittees were surprised
when they received the substantially revised current draft of the Tentative Order.

Subsequent meetings with your staff have been very helpful and a number of our concerns
appear to have been resolved. However, while we certainly hope to continue meeting with your
staff, it is now apparent that there are fundamental differences in opinion between our
respective agencies regarding the requirements for a fourth term permit across a significant
number of key programmatic areas.
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Our overarching concerns with the Tentative Order are presented as General Comments in this
letter. Our specific comments and concerns pertaining to the legal and policy, technical, and
monitoring and reporting provisions of the Tentative Order are presented in the following
Attachments:

• Attachment A presents initial comments on our main legal and policy issues.
• Attachment B presents initial technical comments and suggested language on specific

requirements contained within the Tentative Order.
• Attachment C includes initial comments on the Monitoring and Reporting Program.

GENERAL COMMENTS

I. Permitting Consistency

Last February, the Permittees took from your closing remarks a commitment that your staff
would look at consistency with existing and draft MS4 permits, including those from the
Regional Water Quality Control Boards (RWQCBs) for the Santa Ana and Los Angeles regions.
At the same time, USEPA also expressed an interest in seeing greater permitting consistency
between RWQCBs. More recently, the final report of the Little Hoover Commission identified
the lack of consistency between RWQCBs as a critical area of concern with respect to the ability
of the State to deliver on its water quality protection mandates. It is also a key issue for the
Orange County Stormwater Program which is subject to the jurisdiction of two RWQCBs.

Nonetheless, and in spite of previous assurances and concerns, the March 13, 2009 Tentative
Order is fundamentally different from the current draft MS4 permit for North Orange County
(Tentative Order R8-2009-0030) in many key programmatic areas. While your staff has
acknowledged that they will likely incorporate the North Orange County permit's land
development provisions, they are reluctant to eliminate other areas of inconsistency. This
disinclination erodes the credibility of the regulatory framework for stormwater in California and
serves to confound the ability of local government and the regulated community to effectively
address a key environmental mandate at a time of unprecedented fiscal constraint. It is
therefore necessary for us to continue to seek revisions to the Tentative Order supportive of a
cohesive and cogent alignment of the North and South County permits on the basis that
consistency is important to the credibility of our respective efforts to manage urban runoff and is
vital to sustaining the obvious cost effectiveness of a single and coordinated Countywide
program in Orange County.

II. Action Levels vs. Effluent Limits

The Permittees' concerns with the imposition of Municipal Action levels (MALs) and Numeric
Effluent Limits (NELs) have been presented to your staff. The Permitees' fundamental concern
is that the method of application is clearly inconsistent with the definitive guidance in this area,
specifically the State Water Board's Blue Ribbon panel report on the feasibility of numeric
effluent limits. In June 2006, this panel concluded that it is not feasible at this time to set
numeric effluent criteria for municipal BMPs and in particular urban discharges. In 2009, this
conclusion continues to be the published position of USEPA on this issue.

Clearly, both the RWQCBs and the Permittees have a keen interest in being able to
demonstrate and report the effectiveness of their stormwater protection and management
efforts. However, this effort by your staff to include MALs as the basis for compliance with the
MEP standard in the permit is inappropriate on both technical and legal grounds. Likewise, the
water quality based NELs established for non-stormwater discharges are legally and regulatorily
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unsupported. Nonetheless, we recognize the value of action levels and will continue to seek
provisions that support the better application of published guidance on program effectiveness
assessment including the development and application of benchmarks. Indeed, the Permittees
commend the Dry Weather Reconnaissance Program to you as the model application of water
quality benchmarks in a manner entirely consistent with the recommendations of the Blue
Ribbon Panel.

III. Increasing Administrative Burden

At the inception of the Stormwater Program, the County of Orange, as Principal Permittee, and
the Permittees developed a Drainage Area Management Plan (DAMP) to serve as the principal
policy and programmatic guidance document for the Program. Since 1993, the DAMP has been
modified through an adaptive management process to reflect the needs of the Permittees,
ensure Permittee accountability, and deliver positive water quality and environmental outcomes.
The DAMP now provides definitive guidance to each Permittee in the development of its Local
Implementation Plan (LIP) which specifically describes how the Program will be implemented on
a city/jurisdiction basis. It also includes Watershed Action Plans (WAPs) for each of the six
South Orange County watersheds targeting pathogen indicator bacteria.

Concurrently, the annual progress report has been developed into a systematic assessment of
program effectiveness at jurisdictional, watershed and countywide levels of resolution, using
program effectiveness assessment guidance from the California Stormwater Quality Association
(CASQA) and a comprehensive environmental quality dataset. Nevertheless, the Tentative
Order seeks to impose additional planning requirements including jurisdictional workplans, a
business plan and additional planning efforts that might be triggered by exceedances of a water
quality action level. The Permittees believe that strategically adjusting the existing planning
processes, rather than simply creating additional planning requirements, should be the basis of
the Tentative Order's programmatic requirements. Such an approach also offers the additional
potential benefit of identifying opportunities to reduce rather than increase the administrative
burden of the Program for both the RWQCB and for the Permittees.

IV. Extending the Regulatory Reach of Local Jurisdictions

In the most recent Annual Report, the Permittees noted that over 30,000 industrial and
commercial facilities in Orange County were subject to inspection for compliance with local
water quality ordinances. Nonetheless, the Tentative Order includes new requirements that
arbitrarily establish municipal responsibility for sanitary sewer collection systems that already
are subject to separate State regulation. It also mandates the annual inspection of treatment
controls in completed land development and re-development projects and, more prescriptively,
turns the attention of the Permittees toward residences and mobile businesses. Moreover,
these new requirements create significant resource implications for cities.

With land development projects, the installation and subsequent maintenance of treatment
controls certainly needs to be verified. However, self certification is already a verification
mechanism being used by Permittees and it and other third party verification mechanisms
should not be precluded by the Tentative Order in exclusive favor of Permittee inspection. The
current opportunity to strategically re-consider the use of inspection resources should be used
to target and focus these activities rather than simply expand their scope. Furthermore, given
the current state of the economy, the Permittees, like all municipalities, are facing shrinking
bUdgets. Consequently the RWQCB should give great weight to the best use of limited
resources in achieving water quality objectives.
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The prescribed prohibition on irrigation runoff also needs to be very carefully considered.
Project Pollution Prevention, the public education and outreach initiative of the Program, is
already targeting overwatering as a residential practice of concern. Moreover. the effectiveness
of the overall public education effort has been validated by public opinion surveys that show
incremental and statistically significant increases in public awareness of stormwater issues, as
well as positive changes in protective behaviors. In light of this progress, implementation of the
prohibition would risk eroding general public support for a Program that is successfully fostering
a stewardship ethic in residential environments. There is also concern that the provision would
force the expenditure of scarce resources on an issue that is already being addressed by water
districts dealing with water conservation imperatives.

The last area of prescribed new regulatory oversight is mobile businesses. The Permittees
have already produced educational materials for these businesses, cooperatively developed
wash water disposal options with Orange County's sewering agencies, and coordinated on
enforcement. The further required regulation of these businesses is a potentially resource
intensive undertaking that currently appears to lack a strong technical rationale.

V. Creating a New Basis for the Land Development Requirements of the Order.

In February 2008 there was a considerable amount of discussion on the issue of a performance
standard for low impact development (LID). Since that time, LID has become the defining issue
of fourth term MS4 permits in California. Indeed, at the end of 2008 a stakeholder group
convened to look specifically at this issue. Comprising regulatory agency, local government,
environmental advocacy group and development industry representation, this group was initially
able to identify a number of early general areas of agreement.

1. Performance standards for implementing LID BMPs other than an Effective
Impervious Area (EIA) percentage (3-5%) are acceptable if a technically equivalent
standard can be identified.

2. Sizing LID BMPs to capture the 85th percentile storm event (current DAMP criteria for
water quality volume) is an acceptable alternative to EIA as a performance standard
provided that technically-based, strict, and clear feasibility criteria are developed for any
project that cannot meet the LID 8MP requirements.

3. Prioritized L1D/SUSMP BMPs for water quality volume capture are represented by: a)
infiltration BMPs; b) harvesting and reuse BMPs; c) vegetated (or evapotranspiration)
BMPs including bioretention and biofiltration. Water quality volume not captured by LID
BMPs shall be treated consistent with DAMP requirements

The County endorsed these areas of agreement in a letter of February 13, 2009, to the
Executive Officer of the Santa Ana RWQCB and continues to believe they should represent the
basis of a fourth term permit's land development provisions.

More recently the County provided the Santa Ana RWQCB with a more detailed conception of a
framework for land development. It predicates permit compliance on management of the 85th

percentile storm volume. presumes the application of LID BMPs based upon a prioritized
consideration of infiltration, capture and re-use, evapotranspiration, and bio-retention/bio
filtration, and requires treatment of residual runoff volumes for which the application of LID
BMPs has been determined to be infeasible at site, sub-regional and regional scales. The
framework also integrates options for water quality credits and provides for alternate compliance
approaches including participation in a watershed project and contributions to an "in-lieu~ fund.
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It also explicitly recognizes bio-retention/bio-filtration BMPs as LI D BMPs and the continued and
entirely legitimate contribution of effective structural BMPs such as constructed wetlands and
detention ponds to the practice of stormwater quality management.

The Permittees believe that it is imperative that there be a uniform countywide development
standard for water quality protection. Consequently, the framework language that is currently
being supported by both the North Orange County Permittees and staff of the Santa Ana
Regional Board should be the starting point for discussion with respect to the subject Tentative
Order.

VI. Technical Justification

In advance of preparing the Report of Waste Discharge (ROWD) the Permittees undertook a
detailed program assessment drawing upon prior annual report findings, a comprehensive
environmental quality database, audit findings, facilitated workshops, and the CASQA Program
Effectiveness Guidance, This assessment provided a strong technical basis for the further
improvements to the Orange County Stormwater Program recommended in the ROWD, These
improvements have been subsequently validated in later annual progress reports, These
informational resources and, in particular, the environmental quality database, have been
compiled at great expense and provide unique and site specific information on the state of
Orange County's surface waters and the performance of the Orange County Stormwater
Program, To the extent that the Tentative Order prescribes requirements supplemental to the
ROWD recommendations they need to be explicitly supported by a strong technical justification
that is developed from the information that has been compiled over the last 18 years by the
Permittees. New requirements also need to be consistent with the federal stormwater
regulations and within the scope of the Clean Water Act.

In conclusion, while we recognize that there may be fundamental differences in opinion between
our organizations as to how the fourth term permit should be structured, we appreciate the effort
that your staff has devoted to the development of the fourth term permit for the Orange County
Stormwater Program. We look forward to continuing to meet with your staff to try to resolve the
Permittees' concerns regarding the Tentative Order to ensure that it meets our mutual goals.

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670
or Chris Crompton at (714) 955-0630 with any questions on this matter.

Mary Anne Sko panich
Director, OC Watersheds Program

Attachment A: County of Orange Legal Comments
Attachment B: County of Orange Technical Comments
Attachment C: County of Orange Monitoring & Reporting Program Comments

cc: City Permittees
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Attachment A 
 

ORANGE COUNTY LEGAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2009-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 

This Attachment A contains the principal legal comments of the County of Orange (the “County”) 
on Tentative Order No. R9-2009-0002 dated March 13, 2009 (“Tentative Order”).  Although the 
Supplemental Fact Sheet dated April 15, 2009 is referenced in this attachment, the County has 
not attempted, at this time, to provide detailed legal comments on the Fact Sheet.  The County 
reserves the right to provide additional legal comments, on both the Tentative Order and Fact 
Sheet, before the close of public comment. 

Staff for the Regional Board has circulated several tentative updates to the Tentative Order, 
most recently on May 5th.  However, in the May 5th update, staff emphasized that the changes 
were only proposed and draft.  Accordingly, while the County generally is supportive of the 
changes made in the tentative updates, the County’s comments are limited to the public release 
draft of the Tentative Order dated March 13, 2009.  

The County incorporates by reference its written comments on the prior versions of the 
Tentative Order (Nos. R9-2007-0002 and R9-2008-0001) to the extent they have not been 
addressed by the current version (No. R9-2009-0002). 

PRIMARY LEGAL COMMENTS 
 
I. Contrary To Established Federal Law, the Tentative Order Would Require 

Permittees to Meet Numeric Effluent Limits for Discharges from the MS4 
 

A. Basing Permit Compliance on Municipal Action Levels is Inconsistent with 
Federal and State Guidance and Not Required by the Clean Water Act 

 
The March 13, 2009 draft of the Tentative Order imposes on Permittees for the first time the 
concept of “Municipal Action Levels” or “MALs.”  Beginning in the fourth year after adoption of 
the permit, discharges from the MS4 that exceed the MALs (which are numeric concentration 
levels for designated pollutants) would give rise to a presumption that the Permittee was not 
complying with the MEP standard.  In other words, the Permittee would be presumed to be in 
violation of the permit.  The County objects to this significant new requirement for several 
reasons. 

1. As Proposed, the Municipal Action Levels for Discharges from the MS4 
Could Be Considered Numeric Effluent Limits Not Required by Federal 
Law 

 
First, to the extent the MALs are considered numeric effluent limitations, they are not required 
by the Clean Water Act.  The Clean Water Act defines “effluent limitation” as “any restriction 
established by a State or [the U.S. EPA] on quantities, rates, and concentrations of chemical, 
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physical, biological, and other constituents which are discharged from point sources…”  CWA § 
502; 33 U.S.C. § 1362(11).  The proposed MALs meet this definition.  Because an exceedance 
of a MAL may result in a permit violation, the MALs represent a restriction on concentrations of 
designated constituents discharged from the MS4.  Because they are expressed numerically 
rather than through narrative, they would be considered numeric effluent limitations. 

The Clean Water Act does not require that MS4 permits include numeric effluent limitations.  
Instead, MS4 permits “shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control techniques and system, 
design and engineering methods…”  CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii).  In 
other words, discharges from the MS4 must meet the so-called “MEP” standard.  Unlike other 
technology-based standards, the MEP standard is not defined in the Clean Water Act or in 
federal regulations.  It is intended to be flexible, to allow the development of site-specific permit 
conditions based on the best professional judgment of the permit writer.  See, e.g., 55 Fed. Reg. 
47989, 48038 (Nov. 16, 1990); 64 Fed. Reg. 68721, 68754 (Dec. 8, 1999); U.S. EPA Region IX, 
Storm Water Phase I MS4 Permitting: Writing More Effective, Measurable Permits (February 
2003). 

The Clean Water Act also provides that MS4 permits include “other provisions as [U.S. EPA] or 
the State determines appropriate for the control of [ ] pollutants” discharged from the MS4.  
CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii).  Case law has interpreted this language 
to allow, but not require, U.S. EPA or a State to impose requirements in MS4 permits that go 
beyond the MEP standard, such as numeric effluent limits.  See, e.g., Defenders of Wildlife v. 
Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1999); Building Industry Association of San Diego 
County v. State Water Resources Control Board, 124 Cal.App.4th 866, 885-86 (2005).  In other 
words, the MEP standard is the statutory floor for MS4 permits.  MS4 permits must require that 
discharges from the MS4 meet the MEP standard.  The Clean Water Act allows, but does not 
require, MS4 permits to include requirements more stringent than the MEP standard.  
Therefore, to the extent the MALs are considered numeric effluent limitations, more stringent 
than what is required by the MEP standard, they are not required by the Clean Water Act. 

2. Defining MEP in Terms of the MALs is Inconsistent with Established State 
and Federal Guidance. 

To the extent the MALs are defining MEP rather than imposing requirements that go beyond 
MEP, they also are inappropriate.  As proposed, the Tentative Order provides that if a discharge 
exceeds a MAL, it will be presumed that the Permittee has not met the MEP standard.  In other 
words, at a minimum, the MAL for a given pollutant represents MEP.  This is inconsistent with 
federal and state guidance on the MEP standard. 

As discussed above, the MEP standard is not defined by the Clean Water Act or by U.S. EPA.  
After its initial experience with the MEP standard as implemented through the Phase I MS4 
permits, U.S. EPA provided additional guidance as to the standard in the preamble to its Phase 
II regulations for small MS4s: 

EPA has intentionally not provided a precise definition of MEP to 
allow maximum flexibility in MS4 permitting.  MS4s need the 
flexibility to optimize reductions in storm water pollutants on a 
location-by-location basis.  EPA envisions that this evaluative 
process will consider such factors as conditions of receiving 
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waters, specific local concerns, and other aspects included in a 
comprehensive watershed plan.  Other factors may include MS4 
size, climate, implementation schedules, current ability to finance 
the program, beneficial uses of receiving water, hydrology, 
geology, and capacity to perform operation and maintenance.   

The pollutant reductions that represent MEP may be different for 
each small MS4, given the unique local hydrologic and geologic 
concerns that may exist and the differing possible pollutant control 
strategies.  . . .  

EPA envisions application of the MEP standard as an iterative 
process.  MEP should continually adapt to current conditions and 
BMP effectiveness and should strive to attain water quality 
standards.  Successive iterations of the mix of BMPs and 
measurable goals will be driven by the objective of assuring 
maintenance of water quality standards.  . . .  

64 Fed. Reg. at p. 68754.  

Similarly, the State Water Board has not defined the MEP standard.  However, it too has 
provided guidance that emphasizes the flexible nature of the standard: 

If, from [a] list of BMPs, a permittee chooses only a few of the 
least expensive methods, it is likely that MEP has not been met.  
On the other hand, if a permittee employs all applicable BMPs 
except those where it can show that they are not technically 
feasible in the locality, or whose cost would exceed any benefit to 
be derived, it would have met the standard.  MEP requires 
permittees to choose effective BMPs, and to reject applicable 
BMPs only where other effective BMPs will serve the same 
purpose, the BMPs would not be technically feasible, or the cost 
would be prohibitive. 

State Water Board Order WQ 2000-11 at p. 20. 

In light of this state and federal guidance, it is inappropriate for the Tentative Order to attempt to 
define MEP for a given pollutant with a numeric concentration, i.e., a MAL. 

For the above reasons, the County requests that Section D be removed from the next draft of 
the Tentative Order. 

B. The Proposed Numeric Effluent Limits For Discharges of Non-Stormwater 
From The MS4 Are Not Supported By Federal Law. 

 
1. The Clean Water Act Requires That MS4 Permits Include Requirements 

To “Effectively Prohibit” Discharges Of Non-Storm Water Into The MS4 
And Controls To Reduce The Discharge Of Pollutants From The MS4 To 
The Maximum Extent Practicable; The Act Does Not Require That Non-
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Stormwater Discharges From The MS4 Meet Numeric Effluent 
Limitations. 

 
The Tentative Order would explicitly impose numeric effluent limits (NELs) on discharges from 
MS4s.  Section C incorporates NELs for non-stormwater dry weather discharges into receiving 
waters.  The Tentative Order provides no legal authority for imposing this new and significant 
requirement.  The Supplemental Fact Sheet simply states that because Permittees’ past efforts 
at controlling pollutants in non-stormwater discharges have been ineffective, NELs on those 
pollutants are necessary.  To the extent there is legal authority for imposing NELs on non-
stormwater discharges from the MS4, it is not found in the Clean Water Act. 

The Clean Water Act very clearly defines the discharge requirements for permits for discharges 
from municipal storm sewers (i.e., MS4s permits).  Such permits may be issued on a system or 
jurisdiction-wide basis, must include a requirement to effectively prohibit non-stormwater 
discharges into the storm sewer, and must require controls to reduce the discharge of 
pollutants from the storm sewer to the maximum extent practicable.  CWA § 402(p)(3)(B); 33 
U.S.C. § 1342(p)(3)(B).  It is the discharge of pollutants from the MS4, regardless of whether 
they are in stormwater or non-stormwater, which must be reduced to the maximum extent 
practicable.  Section 402(p) of the Clean Water Act does not distinguish between wet weather 
and dry weather discharges.  Thus the Clean Water Act does not require or provide authority for 
imposing NELs on the discharge of non-stormwater from MS4s. 

2. The Federal Stormwater Regulations Implement the Clean Water Act’s 
“Effective Prohibition” Requirement. 

Nor do the federal stormwater regulations impose separate requirements on discharges of non-
stormwater from the MS4.  Instead, tracking the Clean Water Act language, the federal 
regulations and preamble impose specific requirements as to how Permittees are to address 
non-stormwater discharges into the MS4 (i.e., “effectively prohibited”).  The regulations use the 
term “illicit discharge,” which means any discharge to the MS4 that is not composed entirely of 
stormwater, except discharges pursuant to a separate NPDES permit and discharges resulting 
from fire fighting activities.  40 C.F.R. § 122.26(b)(2).  Permittees must have a program to 
prevent illicit discharges into the MS4.  40 C.F.R. § 122.26(d)(2)(iv)(B)(1).  The regulations also 
require Permittees to address “improper disposal” into the MS4 of used oil and toxic materials 
through educational activities on the proper management and disposal of these materials.  40 
C.F.R. § 122.26(d)(2)(iv)(B)(6). 

U.S. EPA (and presumably Congress) was very aware of the problem that discharges of non-
stormwater into the MS4 could create.  However, rather than imposing on MS4 owners and 
operators (e.g., Permittees) numeric limits on the discharge of non-stormwater from the MS4, 
the federal scheme requires that the owners/operators of such non-stormwater discharges 
obtain NPDES permits to discharge into the MS4.  Permits for such discharges must meet 
applicable technology-based and water-quality based requirements of the Clean Water Act.  By 
comparison, as part of the MEP standard applicable to discharges of all pollutants from the MS4 
(regardless of whether in stormwater or non-stormwater), the owner/operator of the MS4 must 
develop a program to prevent illicit discharges into the MS4.   

The Supplemental Fact Sheet suggests that 40 C.F.R. § 122.44(k) somehow requires the 
imposition in MS4 permits of NELs for the discharge of non-stormwater from the MS4.  That is 
not correct.  As discussed above, the only standard applicable to discharges from an MS4 is the 
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Clean Water Act-mandated MEP standard.  Section 122.44(k) simply provides that BMPs are to 
be included in NPDES permits generally when authorized under Clean Water Act section 402(p) 
or when NELs are infeasible.  It says nothing about requiring NELs in MS4 permits. 

3. Non-Stormwater Discharges Into The MS4 May Be Controlled By 
Separate NPDES Permits For The Discharger Of The Non-Stormwater. 

To the extent discharges of non-stormwater into the MS4 are permitted under separate NPDES 
permits, the Permittees likely have no control over the pollutants, or pollutant concentrations, 
discharged from the MS4.  Depending on the terms of the non-stormwater NPDES permits, the 
discharge from the MS4 may or may not meet the proposed effluent limits in Section C of the 
Tentative Order.  Permittees cannot be held strictly responsible for meeting numeric limits when 
they have no control over such discharges.   

For the above reasons, the County requests that Section C be removed from the next draft of 
the Tentative Order. 

II. The Tentative Order’s Retrofit Requirements Are Onerous, Impracticable and Not 
Supported by Law. 

 
Section F.3.d of the Tentative Order imposes a new mandate on Permittees to retrofit existing 
development.  Permittees are required under this new provision to do everything short of solving 
world hunger:  As proposed in the Tentative Order, each Permittee must implement a retrofitting 
program that: 

• meets the requirements of Section F.3.d, 

• solves chronic flooding problems,  

• reduces impacts from hydromodification,  

• incorporates LID,  

• supports stream restoration,  

• systematically reduces downstream channel erosion,  

• reduces the discharges of stormwater pollutants from the MS4 to the MEP, and  

• prevents discharges from the MS4 from causing or contributing to a violation of water 
quality standards. 

T.O. Section F.3.d.  As drafted, Permittees could meet the new retrofitting requirements of 
Section F.3.d and still be in violation of the Order if, among other things, they didn’t also solve 
chronic flooding problems. 

Aside from the breadth of the new requirements, the County objects to the retrofit provision to 
the extent it would be impracticable and incredibly onerous (if possible at all) to implement and 
is not required by the Clean Water Act.  To the extent such a provision is appropriate in an MS4 
permit, it must be clear that Permittees may have no means of compelling private property 
owners to retrofit their existing developments.1  Proposed section F.3.d.(3), which says that 

                                                 
1  The Supplemental Fact Sheet says that retrofitting existing development is “practicable” for a permittee but does 
not say how. 
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Permittees “must” require select developments to implement retrofitting activities, and section 
F.3.d.(4), which talks about “requiring retrofitting on existing development,” should be revised 
accordingly.  And since Permittees cannot force owners to retrofit their developments, it makes 
little sense to require Permittees to identify existing developments that are sources of pollutants 
and then evaluate and rank them to prioritize retrofitting as sections F.3.d(1) and (2) would do. 

Without legal support for the retrofitting requirement and unless the requirement is substantially 
revised to reflect that it would be largely a voluntary program, the County requests that Section 
F.3.d be removed from the next draft of the Tentative Order. 

III. While The Federal Regulations May Not Define “Urban Runoff,” The History Of The 
Federal Storm Water Regulations Makes Clear That It Is Urban Runoff, Not All 
Runoff, That Is The Problem To Be Addressed; The Tentative Order’s Proposal To 
Strike “Urban” From “Urban Runoff” Will Only Lead To Confusion Without Any 
Benefit To Water Quality. 

 
Without explanation, the Tentative Order universally deletes the word “urban” from everywhere 
it formerly modified the word “runoff” (and sometimes the term “Stormwater”).  Thus 
Jurisdictional Urban Runoff Management Plans (JURMPs) are now simply Jurisdictional Runoff 
Management Plans (JRMPs).  The Standard Urban Storm Water Mitigation Plan or SUSMP is 
now just the Standard Stormwater Mitigation Plan or SSMP.  Staff has indicated that this 
universal change was intended to clarify that Permittees are responsible not just for urban runoff 
that is discharged from their MS4s, but all runoff. 

Even if “urban runoff” is not defined in the Clean Water Act or federal stormwater regulations, it 
is clear that it is urban runoff that is the problem the federal regulations seek to address.  
Stormwater runoff from natural, undeveloped land generally does not create water quality 
problems. 

Regulation of stormwater has always focused on urban runoff.  After the 1972 amendments to 
the Federal Water Pollution Control Act (aka the Clean Water Act) began regulating point 
source discharges of industrial process wastewater and municipal sewage, “it became evident 
that more diffuse sources (occurring over a wide area) of water pollution, such as agricultural 
and urban runoff were also major causes of water quality problems.”  55 Fed. Reg. at p. 47991.  
Because agricultural stormwater discharges are statutorily exempt from the NPDES program, 
the focus turned to urban runoff.  Id.  “[I]t is the intent of EPA that [stormwater] management 
plans and other components of the programs focus on the urbanized and developing areas of 
the county.”  Id. at p. 48041. 

This emphasis on urban runoff is reflected in the foreword to the 1982 Final Report of EPA’s 
Nationwide Urban Runoff Program (NURP):   

The possible deleterious water quality effects of nonpoint sources 
in general, and urban runoff in particular, were recognized by the 
Water Pollution Control Act Amendments of 1972.  Because of 
uncertainties about the true significance of urban runoff as a 
contributor to receiving water quality problems, Congress made 
treatment of separate stormwater discharges ineligible for Federal 
funding when it enacted the Clean Water Act in 1977.  To obtain 
information that would help resolve these uncertainties, the 
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Agency established the Nationwide Urban Runoff Program 
(NURP) in 1978.  This five year program was designed to examine 
such issues as: 

• The quality characteristics of urban runoff, and similarities 
or differences at different urban locations;  

• The extent to which urban runoff is a significant contributor 
to water quality problems across the nation; and 

• The performance characteristics and the overall 
effectiveness and utility of management practices for the 
control of pollutant loads from urban runoff. 

NURP Report at p. iii.  According to the NURP Report, as early as 1964 the federal government 
had become concerned about identified pollutants in urban runoff and concluded that there may 
be significant water quality problems associated with stormwater runoff.  NURP Report at p. 2-1. 

The focus on urban runoff also is reflected in U.S. EPA’s website where, on its NPDES 
Stormwater FAQ page, U.S. EPA states that the “NPDES stormwater permit regulations, 
promulgated by EPA, cover the following classes of stormwater discharges on a nationwide 
basis: 

• Operators of MS4s located in "urbanized areas" as 
delineated by the Bureau of the Census, 

• Industrial facilities in any of the 11 categories that 
discharge to an MS4 or to waters of the United States; all 
categories of industrial activity (except construction) may 
certify to a condition of "no exposure" if their industrial 
materials and operations are not exposed to stormwater, 
thus eliminating the need to obtain stormwater permit 
coverage, 

• Operators of construction activity that disturbs 1 or more 
acres of land; construction sites less than 1 acre are 
covered if part of a larger plan of development. 

See U.S. EPA’s web page at http://cfpub.epa.gov/npdes/faqs.cfm?program_id=6#302 
(emphasis added). 

Finally, the urban runoff focus also is reflected in the San Diego Board’s own Basin Plan which 
discusses the problem of stormwater runoff in terms of urbanization and cites to the NURP 
report.  See Basin Plan at pp. 4-78 &79. 

Because the focus of stormwater regulation is urban runoff and because the Tentative Order 
provides no compelling reason to remove the term “urban” from the permit (e.g.,  improved 
water quality), the County requests that the term be restored in the next draft of the Tentative 
Order. 
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IV. To The Extent “FETDs” Discharge Non-Stormwater To MS4s, It Would Be 
Appropriate To Regulate Such Discharges In An MS4 Permit; To The Extent The 
Discharge From A FETD Is Not A [Significant] Source Of Pollutants To Waters Of 
The U.S., Permittees Would Not Be Required To Effectively Prohibit The 
Discharge.   

 
The previous drafts of the Tentative Order proposed to regulate so-called FETDs – Facilities 
that Extract, Treat and Discharge to waters of the U.S.  The current draft of the Tentative Order 
mentions these so-called FETDs but does not regulate them.2  To the extent such facilities 
discharge non-stormwater to the MS4, the County believes it is appropriate to regulate them as 
a category of non-stormwater discharges in Section B. of the Order.  Under Section B, to the 
extent the discharge from a FETD is not a significant source of pollutants to waters of the U.S., 
Permittees would not be required to effectively prohibit the discharge.   

The following language, from the Santa Ana Regional Board’s current draft North County MS4 
permit, could be added as Section B.5 of the Tentative Order: 

5. Permittees shall effectively prohibit discharges from FETDs to the MS4 unless 
the following conditions are met: 

 
a. The discharge must not contain pollutants added by the treatment 

process or in greater concentration than in the influent; 
b. The discharge must not cause or contribute to downstream erosion; 
c. The discharge must be in compliance with Section 404 of the Clean 

Water Act; and 
d. Permittees conduct monitoring of the FETD discharge in accordance with 

the Monitoring and Reporting Program in Attachment E. 
 

The County requests the above language be included in the next draft of the Tentative Order. 

V. The Tentative Order’s Proposed Elimination Of Three Exempt Non-Storm Water 
Discharge Categories Is Inconsistent With Federal Law; Individual Discharges May 
Be Regulated On A Case-By-Case Basis. 

 
Finding C.14 of the Tentative Order says that the Permittees have identified landscape 
irrigation, irrigation water, and lawn water as sources of pollutants to waters of the U.S.  These 
three categories are exempt non-stormwater discharges under the current permit.  Section B.2 
of the Tentative Order removes these three categories from the list of exempt non-stormwater 
discharge categories.  Removing the three categories would be inconsistent with the federal 
stormwater regulations. 

The federal stormwater regulations include a list of categories of “exempt” non-stormwater 
discharges or flows.  40 C.F.R. § 122.26(d)(2)(iv)(B)(1).  Permittees’ illicit discharge and illegal 
disposal program must address these discharges or flows when they have been identified by 
Permittees as sources of pollutants to waters of the U.S.  Id.  The preamble to the federal 
regulations make clear that the illicit discharge program is meant to implement the Clean Water 

                                                 
2  It is odd that the Tentative Order explicitly states that it does not regulate the discharge from FETDs.  If FETDs 
are not to be regulated under the Order, the County suggests deleting finding E.9. 
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Act’s mandate that stormwater permits include a requirement to effectively prohibit non-
stormwater discharges to the MS4.  55 Fed. Reg. at pp. 48037 and 48055. 

The preamble also makes clear that Permittees’ illicit discharge program need not prevent 
discharges of the “exempt” categories into the MS4 “unless such discharges are specifically 
identified on a case-by-case basis as needing to be addressed.”  55 Fed. Reg. at 47995.  In 
other words, individual discharges within exempt categories must be addressed when the 
particular discharge is a source of pollutants to waters of the U.S.  The federal regulations do 
not allow for removing entire categories of exempt non-stormwater discharges.  U.S. EPA 
confirmed this case-by-case approach in its Guidance Manual for the Preparation of Part 2 of 
the NPDES Permit Applications for Discharges from Municipal Separate Storm Sewer Systems 
(November 1992) (“Part 2 Guidance Manual”) where it states: 

If an applicant knows . . . that landscape irrigation water from a 
particular site flows through and picks up pesticides or excess 
nutrients from fertilizer applications, there may be a reasonable 
potential for a storm water discharge to result in a water quality 
impact.  In such an event, the applicant should contact the 
NPDES permitting authority to request that the authority order the 
discharger to the MS4 to obtain a separate NPDES permit (or in 
this case, the discharge could be controlled through the storm 
water management program of the MS4.) 

Part 2 Guidance Manual at p. 6-33 (emphasis added). 

Accordingly, the County requests that the landscape irrigation, irrigation water, and lawn water 
non-stormwater categories be restored in the next draft of the Tentative Order. 

ADDITIONAL LEGAL COMMENTS 
I. Findings 

Finding C.1 

“Runoff from an MS4” is inaccurate and likely confusing.  It would be more accurate to describe 
runoff into an MS4 and a discharge from the MS4.  The permit should track the language of the 
Clean Water Act, which requires that MS4 permits include requirements to effectively prohibit 
non-stormwater discharges into the MS4 and to control the discharge of pollutants from the MS4 
to the maximum extent practicable. 

Finding C.2 

This finding implies that discharges from the MS4 must strictly comply with water quality 
standards.  That is not correct.  The Clean Water Act requires that discharges meet the MEP 
standard.  See, e.g., Defenders of Wildlife v. Browner, supra, 191 F.3d at pp. 1166-67. 

Finding D.1.f 

The inaccurate language of this finding, imposing different standards on wet weather and dry 
weather discharges, continues throughout the permit.  The Clean Water Act does not require 
Permittees to reduce the discharge of pollutants from stormwater to the MEP.  Rather, the 
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requirement is to reduce the discharge of pollutants from the MS4 to the MEP (regardless of 
whether the discharge is of wet weather or dry weather flows).  Similarly, the federal 
requirement is to eliminate illicit discharges into the MS4 (which if accomplished would largely 
eliminate dry weather flows from the MS4), not to eliminate pollutants in dry weather flows. 

Finding E.13 

Under the Clean Water Act, discharges from the MS4 are required to meet the MEP standard.  
To the extent the permit, when read with the Basin Plan, requires discharges to meet receiving 
water limitations, it must be a state law requirement.  This finding should be clarified 
accordingly. 

II. Order 

Section A.3.b 

Finding A.3 says the permit is consistent with the State Board’s precedential Order 99-05.  
However, the language in section A.3.b of the Order (which requires Permittees to continue the 
iterative process unless directed otherwise by the Executive Officer) is not consistent with Order 
99-05 (which says Permittees do not have to repeat the process unless directed otherwise by 
the E.O.).  Accordingly, Section A.3.b should be revised consistent with State Board Order 99-
05. 

Sections A.5 & B.5 

The Ocean Plan prohibition of discharges to ASBS is controversial.  Moreover, it is a state law, 
not federal, requirement.  Unless the Board can justify it in a MS4 permit, it should be deleted. 

Section I 

The Clean Water Act does not require that an MS4 permit include numeric limits derived from 
waste load allocations (WLAs) in adopted TMDLs.  To the extent the Tentative Order will 
implement such WLAs, compliance should be through the accepted iterative process for 
complying with water quality standards. 
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ATTACHMENT B 
 

ORANGE COUNTY TECHNICAL COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2009-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
This Attachment B contains the principal technical comments of the County of Orange (the 
“County”) on Tentative Order No. R9-2009-0002 dated March 13, 2009 (“Tentative Order”) and 
subsequent Tentative Updates, dated April 29, 2009.  Although the supporting Fact 
Sheet/Technical Report dated December 12, 2007 and the Supplemental Fact Sheet/Technical 
Report dated April 29, 2009 (collectively the “Fact Sheet”)1 are referenced occasionally in this 
attachment, the County has not attempted to provide detailed comments on the Fact Sheet. 

These comments are divided into three sections:  (1) General Comments, (2) Findings, and (3) 
Permit Provisions.  The first section discusses the County’s global concerns with the Tentative 
Order, whereas the latter two sections address issues relating to specific parts of the Tentative 
Order.  At times, the issues and concerns raised will pertain to more than one section of the 
Tentative Order.   

The County has endeavored to provide a complete set of comments on the Tentative Order.  
However, the County reserves the right to submit additional comments relating to Tentative 
Order No. R9-2009-0002 and the supporting Fact Sheet/Technical Report to the Regional Board 
up to the close of the public comment period. 

GENERAL COMMENTS 
 
TENTATIVE ORDER DISMISSES THE IMPORTANCE OF THE DRAINAGE AREA 
MANAGEMENT PLAN AND IS OVERLY PRESCRIPTIVE 
 
The Response to Comments issued by the Regional Board dated July 6, 2007, contends that 
the Drainage Area Management Plan (DAMP) is an unnecessary document and “serves as a 
collection of model program components from which the Permittees have chosen to base their 
own program components.”  The County takes exception to this view of the DAMP.  The DAMP 
and Local Implementation Plans (LIPs) are fundamental and necessary elements of the MS4 
program since they serve as the primary policy and guidance documents for the program and 
describe the methods and procedures that will be implemented to reduce the discharge of 
pollutants to the maximum extent practicable and achieve compliance with the MS4 permit 
performance standards.  Indeed, the CWA regulations speak directly to the necessity and 
importance of the stormwater management plan in the permitting process. The management 
program “shall include a comprehensive planning process…..to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, control techniques 

                                                 
1 The Tentative Order is supported by two Fact Sheet/Technical Reports including the Fact 
Sheet/Technical Report that was released pursuant to Tentative Order R9-2008-0001 on December 12, 
2007 and the Supplemental Fact Sheet/Technical Report that was released pursuant to Tentative Order 
R9-2009-0002 on April 15, 2009. 
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and system, design and engineering methods, and such other provisions which are 
appropriate……Proposed management program shall describe priorities for implementing 
controls.”  40 CFR 122.16(d)(2)(iv). The necessary detail and prioritization of management 
efforts must remain at the local level and be described within the DAMP and not in the permit.  
The significance of the DAMP should therefore be recognized rather than dismissed.  
 
It is noted that the current draft of the Tentative Order comprises 91 pages compared to the 54 
pages of the 2008 Tentative Order.  The expanding document connotes an increasingly top 
down approach that potentially reduces the ability of the Permittees to adaptively manage their 
programs to meet the MEP standard.  This approach seems contrary to the discussion of MEP 
in the Fact Sheet, which stresses the dynamic aspect of the MEP standard and concludes with 
the statement that The Order provides a minimum framework to guide the Permittees in meeting 
the MEP standard.2 
 
The increasingly prescriptive and detailed permits provisions erode the flexibility and local 
responsibility of Permittees for continued development and improvement of the MS4 program 
based upon their extensive and collective experience in managing the program.  This shift runs 
counter to the purpose and intent of the federal stormwater management program as set forth in 
the federal CWA regulations and USEPA guidance.  Notwithstanding these statements, the 
County supports the need to establish performance standards or metrics within the DAMP that 
will be used to support our program and direct limited resources effectively.   
 
TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” INSTEAD OF 
“EXCEEDANCE”  

 
The Tentative Order persists in the inappropriate reference to data that exceed Water Quality 
Objectives (WQOs) as violations.  In several instances the language in the Tentative Order has 
been changed from the prior Order (R9-2002-0001) to replace the term “exceedance” with the 
term “violation”. For example, “exceedances of water quality objectives” has been replaced with 
“violations of water quality objectives” (emphasis added).  In some cases, the change is 
inappropriate.   
 
The Tentative Order should use the term “exceedance” where it refers to a comparison of data 
with criteria such as water quality objectives that are relevant to evaluation of the data.  The 
Tentative Order should use the term “violation” when it is referring to a failure to comply with a 
prohibition or other requirement of the Tentative Order.  Careful use of these terms is important, 
because an “exceedance” does not equate with a “violation.”  For example, while it may be 
useful to compare water quality monitoring data to receiving water quality objectives and use 
identified “exceedances” to target potential problems areas and pollutants, it is inappropriate to 
make this same comparison and determine that there is a “violation”.  Indeed, the use of the 
term “violation” to refer to any exceedance detected would, in effect, be using the water quality 
objectives or other relevant reference criteria as de-facto numeric effluent limitations. 
 
The County again requests modification of the Tentative Order language to use the word 
“exceedance” instead of “violation” when referring to the comparison of water quality monitoring 
data to reference criteria.  The locations in the permit where these changes should be made 
are: 

• Page 5, Finding C.9. 

                                                 
2 Fact Sheet/Technical Report for Tentative Order No. R9-2007-0002, Page 35 
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• Page 6, Finding D.1.b. 
• Page 10, Finding D.3.d. 
• Page 12, Finding E.1. 
• Page 17, A.3. 

The term “violation” in this section is inconsistent with SWRCB Order WQ 99-05 and 
needs to be modified to “exceedance“.  The iterative language in the receiving water 
limitations speaks to exceedances of water quality standards, not violations. 

 
Urban runoff data cannot in itself indicate a violation of water quality standard.  A water quality 
standard consists of two elements:  the beneficial use that we’re trying to protect and the water 
quality objective established to protect that use.  The exceedance of a water quality objective 
does not necessarily result in a violation of a water quality standard.  Runoff data can be 
described as exceeding water quality objectives, but the assessment of whether or not water 
quality standards are violated is based upon samples and data from the receiving water and 
impacts or lack of impacts on beneficial uses. 
 
The County further notes that similar MS4 permits draw distinctions between assessing urban 
runoff monitoring results and describing the receiving water.  These permits include the area-
wide permits issued by: the San Diego Regional Board to the MS4s draining the watersheds of 
San Diego County (Order No. R9-2007-0001, NPDES No. CAS0108758, January 24, 2007); 
and Riverside County (Order No. R9-2004-0001, NPDES No. CAS0108766, July 14, 2004); and 
those issued by the Santa Ana Regional Board to the MS4s draining the watersheds of San 
Bernardino County (Order No. R8-2002-0012, NPDES No. CAS618036, April 26, 2002); 
Riverside (Order No. R8-2002-0011 NPDES NO. CAS 618033, October 25, 2002); and Orange 
County (Order No. R8-2002-0010 NPDES No. CAS618030, January 18, 2002), and the May 1, 
2009 Draft Tentative Order R8-2009-0030 NPDES No. CAS618030). 

 
In these permits the monitoring data is described as, or actions are predicated upon, 
exceedances of water quality standards while prohibitions regarding receiving water tend to use 
the terminology ‘shall not cause or contribute to a violation of water quality standards’.  Although 
the latter is not universal and many permits use the language ‘shall not cause or contribute to an 
exceedance of water quality standards’. 

 
FINDINGS 

 
DISCHARGE CHARACTERISTICS 

  
• Compliance with Water Quality Standards (Finding C.2, Page 2) 

Finding C.2 seems to be establishing the fact that MS4s are responsible for all sources 
of pollutant and manner of discharges (see last sentence).  The County would submit 
that municipalities are limited in their ability to control all sources of pollutants (e.g. air 
pollutants being transported to the receiving waters from the MS4).  We recommend that 
the last sentence be deleted.   

   
• Water Quality Monitoring Data (Finding C.9, Page 5)  

Finding C.9. states, in part, that the water quality monitoring data collected to date 
indicates that there are violations3 of Basin Plan objectives for a number of pollutants 

                                                 
3 For the reasons discussed above and to be consistent with the Fact Sheet (page 8), the term “violation” 
should be changed to “exceedances.”   
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and that the data indicates that runoff discharges are the leading cause of impairment.  
While the receiving water quality may exceed Basin Plan objectives for constituents 
identified by the municipalities as pollutants of concern, there is inadequate data to make 
such a definitive statement that the runoff discharges are the leading cause of 
impairment in Orange County.  This statement does not take into account the other 
sources within the watershed or the uncertainty within many of the studies that have 
been conducted.  Accordingly, the last sentence of that paragraph should be modified to 
read, 
 
“In sum, the above findings indicate that urban runoff discharges are may be causing or 
contributing to water quality impairments, and are a warrant leading cause of such 
impairments in Orange County special attention. 
 

URBAN RUNOFF MANAGEMENT PROGRAMS 
 

• New or Modified Requirements (Finding D.1.c, Page 7)   
Finding D.1.c. states that the Tentative Order “contains new or modified requirements 
that are necessary to improve the Permittees’ efforts to reduce the discharge of 
pollutants to the MEP and achieve water quality standards”. The Finding further states 
some of these new or modified requirements “address program deficiencies that have 
been noted in audits, report reviews, and other Regional Board compliance assessment 
activities.”  In fact, in many cases the new or modified requirements do not have 
adequate findings of fact and technical justification.  
 
In many instances the Fact Sheet not only provides little or no justification of the need for 
the new requirement, it also does not identify the “program deficiency” that warrants the 
modification.  In many cases the Fact Sheet also does not consider the thorough 
program analysis that the Permittees conducted as a part of their preparation of the 
ROWD and the deficiencies and program modifications that Permittees themselves 
identified as necessary for the program.  The Permit Provisions comments in the next 
section of these comments identify many of the areas where new or modified provisions 
of the Tentative Order lack factual or technical support in the Fact Sheet.   
 

• Development Planning - Treatment Control BMPs (Finding D.2.b, Page 8)  
Finding D.2.b. seems to be making the case that treatment control BMPs are ineffective 
and should not be used.  This Finding overstates or incorrectly states the constraints of 
treatment control BMPs.  It is fair to say that without a performance standard for 
treatment control BMPs then treatment control BMPs suffer from the constraints noted.  
However, treatment control BMPs can be effective in removing pollutants for a wide 
range of storms and, when combined with source control BMPs, provide a 
comprehensive pollutant reduction strategy.  This finding should be significantly modified 
to support the statement that “using a combination of onsite source control and site 
design BMPs augmented with treatment control BMPS…  is important.” 
 
NOTE: The previous comments on this issue made by the Permittees were not 
addressed in the Regional Board’s two Response to Comments documents, and are 
therefore resubmitted.   
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• Heavy Industrial Sites (Finding D.2.e, Page 9)   
Finding D.2.e. states that the one-acre threshold for heavy industrial sites is appropriate 
“since it is consistent with the requirements in the Phase II NPDES stormwater 
regulations that apply to small municipalities”.  The Phase II stormwater regulations do 
not apply to the Phase I communities. 40 CFR 122.32.  The reference to Phase II 
NPDES regulations and, as discussed below, the corresponding change in the permit 
provisions should be deleted. 
 
NOTE: The previous comments on this issue made by the Permittees were not 
addressed in the Regional Board’s two Response to Comments documents, and are 
therefore resubmitted.   
 

• Hydromodification (Finding D.2.g, Page 9) 
Finding D.2.g. identifies that increased volume, frequency, and discharge duration of 
storm runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact beneficial 
uses.  However, it does not acknowledge that hardened or stabilized channels will likely 
not be susceptible to hydromodification impacts. 
 
It is recommended that the Finding be modified as follows: 
 
The increased volume, velocity, frequency and discharge duration of storm water runoff 
from developed areas has the potential to accelerate downstream erosion in natural 
drainages and unimproved channels, impair stream habitat in natural drainages, and 
negatively impact beneficial uses.  Development and urbanization increase pollutant 
loads in stormwater and volume of stormwater runoff.  Impervious surfaces can neither 
absorb water nor remove pollutants and thus lose the purification and infiltration 
provided by naturally vegetated soil.  Some channels that are either engineered and 
maintained, or hardened may not be susceptible to the impacts of hydromodification. 
 

STATUTE AND REGULATORY CONSIDERATIONS 
 

• Treatment and Waters of the U.S. (Finding E.7, Page 14)  
Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.”  We believe that Finding E.7. is based 
on a misinterpretation of CWA regulations and misconstrues USEPA guidance on 
stormwater treatment BMPs.  This concern is discussed in detail in Attachment A (Pages 
1-7).  We wish to comment here on the implications it has for watershed restoration 
activities.   
 
Prohibiting treatment and mitigation in receiving waters severely limits the potential 
locations for installation of treatment control BMPs and will adversely affect many 
watershed restoration projects.  For example, this Finding may have unintended adverse 
effects for the Aliso Creek Water Quality SUPER Project. 
 
The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to 
Aliso Creek watershed development and enhancement, accommodating channel 
stabilization, flood hazard reduction, economic uses, aesthetic and recreational 
opportunities, water quality improvements, and habitat concerns.  The project is aimed at 
water supply efficiency and system reliability through reclamation, along with benefits for 
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flood control and overall watershed management and protection.  The ecosystem 
restoration and stabilization component of the project will include:  

• Construction of a series of low grade control structures and reestablishment of 
aquatic habitat connectivity;  

• Shaving of slide slopes to reduce vertical banks; and 
• Invasive species removal and riparian revegetation and restoration of floodplain 

moisture. 
 
The Permittees are concerned that some of these activities may be deemed “urban 
runoff treatment and/or mitigation” in a receiving water and, thus, may not be allowed, 
compromising the project objectives.  In addition, this Finding seems to conflict with 
Existing Development Component Section 3.a.(4) Page 51 of the Tentative Order, which 
requires the Permittees to evaluate their flood control devices and identify the feasibility 
of retrofitting the devices to provide for more water quality benefits. 
 
Given the lack of any proper legal or factual basis for these limitations as well as the 
adverse impacts on watershed restoration efforts, the Finding should be deleted from the 
Tentative Order. 
 

• FETDs (Finding E.9, Page 14) 
This finding identifies that the Order does not regulate the discharge of Facilities that 
Extract, Treat and Discharge (FETDs) to waters of the U.S. It also indicates the intention 
of the Regional Board to require individual NPDES Permits for each of these types of 
facilities.  Such an approach to the regulation of these facilities is deemed highly 
problematic to the Permittees for the same reasons that were presented in early 2008, 
principally that separate permits would likely preclude the use of facilities currently 
necessary for protecting public health at Orange County’s beaches.  The Permittees 
were working on potential FETD language with previous Permit staff during the first draft 
Permit adoption process prior to postponement by the Board.  That language is 
significantly similar to the draft language found in the Region 8 draft.  It is provided below 
and commended to you for incorporation into the Order. 
 
“Discharges from facilities that extract, treat and discharge water diverted from waters of 
the U.S: These discharges shall meet the following conditions: (1) The discharges to 
waters of the US must not contain pollutants added by the treatment process or 
pollutants in greater concentration or load than the influent; (2) the discharge must not 
cause or contribute to a condition of erosion; (3) The extraction and treatment must be in 
compliance with Section 404 of the Clean Water Act; and (4) Conduct Monitoring in 
accordance with Monitoring and Reporting Program attached to this Order.” 
 
NOTE: Please note we suggest one minor modification to this language in the Region 8 
draft, which is underlined. 
 

• TMDLs (Finding E.12, Page 15)  
This new finding identifies that MS4 WLAs from adopted TMDLs are incorporated into 
the Tentative Order, and additionally early TMDL requirements may be included in the 
Tentative Order.     
 
The County has significant concerns about the use of either Clean Up and Abatement 
Orders (CAOs) (as indicated in the Tentative Order) or Cease and Desist Orders (CDOs) 
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(as indicated in the supplemental Tentative Fact Sheet) as the means by which to 
incorporate forthcoming TMDL WLAs into the MS4 permit.  CAOs and CDOs are types 
of enforcement actions used to compel compliance, typically of an uncooperative 
discharger.  These tools were neither envisioned by the State Water Board in its TMDL 
and impaired water policy documents or by USEPA in its recent draft handbook TMDLs 
to Stormwater Permits4.   
 
Further, this finding indicates that it is the intention of the Regional Board to incorporate 
MS4 WLAs as end-of-the-pipe numeric Water Quality Based Effluent Limitations for 
adopted TMDLs.  US EPA’s 2002 guidance memorandum5 on establishing stormwater 
permit requirements to implement WLAs stated that EPA expected that most WQBELs 
for NPDES-regulated municipal … will be in the form of BMPs and that numeric limits will 
be used only in rare instances [emphasis added].  This reference was specifically cited 
in the Beaches and Creeks TMDL Technical Report and reflects the intent of the 
Regional Board staff and the understanding of the Stakeholder Advisory Group as to 
how the TMDL would be incorporated into the NPDES permit.  This approach to 
incorporating WLAs into stormwater permits is maintained in the draft handbook TMDLs 
to Stormwater Permit, in which Chapter 6 identifies method of coordinating TMDLs and 
stormwater permits.  Six options are put forward as methods for permit writers to 
incorporate TMDLs in a stormwater permit, the last of which is to consider numeric 
effluent limitations. Furthermore the County would also note that as required by 40 
C.F.R. § 122.44(d)(1)(vii)(B), the Permit must be “consistent with the assumptions and 
requirements of available WLAs”.  The Regional Board should seriously consider and 
not foreclose the palette of options available to implement water quality controls for 
impaired waters in stormwater permits. 
 
The Regional Board should follow the guidance in the 2002 Memorandum and the Draft 
Handbook and the intent of the Regional Board TMDL staff and express the WLAs in the 
Tentative Order as being implemented through the BMPs.  This is especially true in 
California where an implementation plan is required for TMDLs and which in turn may be 
incorporated into the Permit consistent with EPA guidance. 
 

• Receiving Water Limitations: (Finding E. 13, Page 16)  
The intention of this new Finding is not clear and appears to be redundant with the 
receiving water limitations language in Section A, Prohibitions and Receiving Water 
Limitations.  Finding E.13 states that the Permittees discharge from the MS4 is required 
to meet receiving water limitations [emphasis added].  This requirement is already stated 
more effectively and within the context of the Receiving Water Limitations language - the 
Permittees evaluate the discharges and the receiving waters to determine if the 
discharges cause or contribute to an exceedance of water quality standards and follow 

                                                 
4 USEPA. 2008. TMDLs to Stormwater Permits Handbook (Draft).  U.S. Environmental Protection 
Agency, Assessment and Watershed Protection Division, Water Permits Division, Water Division, 
Washington, DC. 
 
5 Wayland, R.H., and J.A. Hanlon. 2002. Establishing Total Maximum Daily Load (TMDL) Wasteload 
Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on Those WLAs. 
Memorandum from Robert H. Wayland, III, Director, Office of Wetlands, Oceans and Watersheds, and 
James A. Hanlon, Director, Office of Wastewater Management, U.S. Environmental Protection Agency, 
Washington, DC. 
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the outlined process in cases where the discharge is determined to be causing or 
contributing to a WQS exceedance in the receiving water.   
 
It is recommended that this Finding be deleted. 

 
PERMIT PROVISIONS 
 
PROHIBITIONS AND RECEIVING WATER LIMITATIONS   
 

• Prohibitions and Receiving Water Limitations (Section A, Page 17) 
In section A.3.b., the Regional Board has modified the standard state-wide receiving 
water limitations language to require the Permittees to repeat the assessment process 
for exceedances of the same water quality standard.  This modification is inconsistent 
with State Water Board WQ Order 99-05.  In the previous permit, and in permits 
throughout the state, including the permit recently issued by the Regional Board to MS4 
dischargers to the watersheds draining San Diego County, this provision of the RWL 
language is set up such that the process is only repeated once unless otherwise 
directed.  The original language recognizes the length of time it can take for new BMP 
programs to be developed, deployed, and fully implemented before a change in water 
quality may be observed and avoids pointless reassessments of the same pollutant.  
Even in cases where there has been a significant reduction of the source of a pollutant, it 
typically takes several years for monitoring programs to see the change in the receiving 
water.  In cases where the pollutant is persistent in the environment, it can take decades 
to detect changes in water quality or indicator monitoring.   
 
It is recommended that the Regional Board reinstate the original language from WQ 
Order 99-05 (see below) regarding iterations of the assessment process for 
exceedances of the same water quality standard. 
 

So long as the Copermittee has complied with the procedures set forth above and is 
implementing the revised Jurisdictional Urban Runoff Management Program, the 
Copermittee does not have to repeat the same procedure or continuing or recurring 
exceedances of the same receiving water limitations unless directed by the Regional 
Board to do so. 

 
NON-STORMWATER DISCHARGES 
 

• Conditionally Exempt Non-Stormwater Discharges (Section B, Page 18-19)  
The Regional Board has modified the list of conditionally exempt non-stormwater 
discharges so that it no longer includes landscape irrigation, irrigation water, and lawn 
watering.  The Findings explain that these discharges have been identified by the 
Permittees as a source of pollutants (Finding C.14, Page 6).  We would contend that a 
prohibition on these discharges is potentially problematic from the perspective of 
fostering and sustaining public support for the Program and that the approach should be 
focused more on public education and water conservation.    
 
The Orange County DAMP contains a variety of BMPs and efforts to reduce pollutants in 
discharges associated landscape irrigation.  These practices include public outreach on 
the use of landscape chemicals (fertilizers and pesticides) and overwatering, 
implementation of integrated pest management (IPM) practices within municipal 
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programs, and water conservation measures that mandate the use of efficient irrigation 
systems, as well as other programs that general control pollutant sources which reduce 
the pollutants that might be conveyed into the MS4s by excess irrigation flows.  The use 
of BMPs to reduce pollutants associated with runoff is a preferable and more practical 
approach. 
 
Additionally, as noted in the Supplemental Fact Sheet, Permittees have sought grant 
funding to assist with the implementation of programs to reduce irrigation-related urban 
runoff.  Grant programs frequently prohibit the award of grants to meet requirements of 
NPDES permits requirements.  The inclusion of the prohibition could limit the types of 
grants the Permittees might otherwise be eligible for to help address this discharge.   
 
Finally, a prohibition of irrigation-related runoff may be in conflict with other permits that 
allow such discharges including the industrial general permit and the construction 
general permit.  In particular, the construction permit authorizes such discharges if they 
are necessary for the completion of construction (and are identified in the SWPPP with 
appropriate BMPs).  The final phase of construction includes the installation and 
establishment of landscaping (also known as vegetative stabilization).  The 
establishment of new plantings to ensure long-term survival typically requires higher 
than normal levels of irrigation to ensure good root growth and vegetative cover prior to 
the onset of the rainy season to reduce erosion and sediment transport from the project 
site.  The complete prohibition of irrigation related runoff may impede the ability of the 
Permittees to establish erosion resistant vegetative covering. 

 
NON-STORMWATER DRY WEATHER NUMERIC EFFLUENT LIMITS  
 
The Tentative Order makes the case (see Finding C.14) that non-stormwater discharges are not 
subject to the maximum extent practicable standard and therefore subject to water quality based 
effluent limits (see Table 3).  The County disagrees with this assessment for a number of 
technical and legal reasons which are discussed in the following paragraphs and in Attachment 
A respectively.   
 
The Regional Board in Finding C.14 incorrectly interpreted CWA section 402(p)(3)(B)(ii). 
In Finding C.14 the Board staff concludes that non-stormwater discharges are to be effectively 
prohibited unless specifically exempted.  Furthermore the finding goes on to include a 
contradictory statement that “exempted discharges as a source of pollutants are required to be 
addressed through prohibition”.  On the one hand non-stormwater discharges are prohibited 
unless exempted but exempted discharges with pollutants are prohibited.  The question that 
begs to be asked is why exempt a non-stormwater discharge that is a source of pollutants from 
the prohibition is the first place.   
 
CWA section 402(p) (3) (B) (ii) reads as follows: 
 

(B) Municipal Discharge – Permits for discharges from municipal storm sewers – 
(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the 
storm sewer; 

 
The provision does not provide any reference to exemptions.  Rather the section may be read 
that a permit shall “effectively prohibit non-stormwater discharges” but may exempt certain 
discharges that are not significant sources of pollutants from the prohibition.  The section does 
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not require a full prohibition but rather an effective prohibition.  The operative word is “effective”.    
The more precise and correct finding should note that non-stormwater discharges are effectively 
prohibited (per 402 (p) (3) (B) (ii)).  However discharges that are not significant sources of 
pollutants are exempted from the prohibition. 
 
The County would submit that the technology based standard for non-stormwater discharges is 
“effectively prohibit” just as “maximum extent practicable” is the technology based standard for 
stormwater discharges.  Furthermore, the County would submit that this technology based limit 
is in fact protective of water quality and compliance with water quality standards.  The County 
has an extensive dry weather monitoring program to identify problematic discharges, including 
illegal discharges, which support the protection of water quality standards.  It is unclear to the 
County how the Board has determined that these efforts are in fact inadequate to necessitate 
the development of water quality based effluent limits.  Furthermore the TMDL program as 
noted in Finding E.11 and E.12 provide the appropriate regulatory vehicle to address 
stormwater and non-stormwater discharges that are causing and contributing to an exceedance 
of a water quality standard.   
 
Should the Regional Board choose a numeric metric to define the technology based narrative 
limit of “effectively prohibit” then the development of technology based numeric effluent limits 
must be consistent with Federal and State regulations and policy.  The County would submit 
that the proposed NELs in Table 3 are not.  USEPA has provided significant guidance6 for the 
development of technology based effluent limits (TBELs) for industrial dischargers in order to 
comply with best practicable control technology currently available (BPT) and best available 
technology economically achievable (BAT) standards.  Consistent with this guidance TBELs are 
based on demonstrated performance of a reasonable level of treatment that is within the 
economic means of the discharger. (Page 49-50, NPDES Permit Writers’ Manual).  This 
guidance provides insight into how one may develop TBELs for municipal dischargers.  For 
industrial dischargers, the development of TBELs should consider the following parameters: 
 

• Data collection – Sufficient technical and economic data must be available and should 
be obtained from various sources with respect to trends, environmental impacts, BMPs, 
and economics.    

 
• Discharger and site profile – Discharger specific information should be obtained through 

surveys, site visits, etc.  to develop a profile.  The profile should include: 
o General description/definition and NAICS and/or SIC codes 
o Industry practices and trends 
o Manufacturing processes used 
o General facility information (age of equipment and facilities involved) 
o Discharge characteristics 
o Based on the data gaps identified as a part of the existing data collection efforts, 

additional field sampling and statistical analyses may be necessary 
o Local climatological data. 

 
• Technology Assessment – The technology assessment should determine the depth and 

breadth of effectiveness data for various industry related source and treatment BMPs 
and identify the quantity and quality of data available to describe the performance of all 
currently used and innovative practices, the ability of each to effectively control impacts 

                                                 
6 USEPA NPDES Permit Writers’ Manual 

0004307



County of Orange Technical Comments – Attachment B 
Tentative Order No.R9-2009-0002 
May 15, 2009 
 

Page 11 of 42 

due to runoff and the design criteria or standards currently used to size each practice to 
ensure effective control of runoff.   

 
For each source and treatment BMP, the assessment should include: 

o General Description of the BMP 
o Applicability 
o Design and installation criteria 
o Design and/or site considerations and/or variations 
o Effectiveness 
o Limitations 
o Maintenance 
o Cost  

 
• Regulatory Options – Once the Data Collection, Industry Profile and Technology 

Assessment has been completed, the State should identify the regulatory options that 
are available.  This effort should identify industry impacts, which pollutants to address as 
well as other non-water quality related impacts (such as energy requirements).   

 
• Economic analysis7 - Once the regulatory options are identified (see above), the State 

should evaluate the costs and environmental benefits and determine the appropriate 
option based on factors such as: 

o Total Costs 
o Monetized and non-monetized environmental benefits 
o Ease of implementation 
o Industry financial impacts 
o Industry acceptance 

 
As demonstrated above, the development of TBELs for industrial dischargers must be 
comprehensive and consider many factors.  A similar approach for municipal dischargers is 
appropriate.  The County was unable to confirm whether the State completed such an analysis 
as it appears the State defaulted to Basin Plan water quality objectives to establish a technology 
based standard.  In essence the Tentative Order has stipulated water quality based limits as 
equivalent to the technology based limits.   
 
Notwithstanding the argument that water quality based effluent limits are inappropriate and not 
justified, the Board, if it determines that technology based limits are insufficient to meet water 
quality standards, is obligated to stipulate additional requirements consistent with 40 CFR 
122.44.  In this context the Regional Board must determine whether the discharge has a 
“reasonable potential” to cause of contribute to an excursion of the applicable water quality 
standard. (40 CFR 122.44 (d)(1)(i-iii).  If determined to cause or contribute then effluent limits 
(either narrative or numeric) must be developed for the discharge.  The County was unable to 
determine whether such an analysis was completed and the subsequent basis for Table 3 of the 
Revised Tentative Order.   Furthermore, if numeric effluent limits are developed then they must 
be consistent with 40 CFR 122.45.  Again we were unable to verify this consistency as Table 3 
is not consistent with 40 CFR 122.45 (c).  In fact there is conflicting information in Table 3 and 
Finding E. 11.  In Table 3 the Board has established numeric effluent limits for a list of some 28 
constituent/hydrologic area combinations.  This table would imply that the Board has determined 

                                                 
7 Similar guidance is identified in USEPA’s Economic Analysis of Proposed Effluent Guidelines and 
Standards for the Construction and Development Category (May 2002) 
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reasonable potential for each of these constituents.  However, in Finding E.11 the Board 
acknowledges that only four pollutants have been shown to have reasonable potential. 
 
Of primary importance to the County is that the Regional Water Board adopt a permit that is 
reasonable, feasible and protects water quality.  At this time, the Permittees are exposed to 
significant risk to comply with the numeric effluent limits for dry weather discharges.  We have 
completed a comparison of existing dry weather discharges with the selected NELs noted in 
Table 3.  The results of that comparison are shown below: 
 

Constituent Hydrologic Unit Percentage of time > 
NELs 

Total Dissolved Solids* Group 1 74.5 
Total Dissolved Solids* Group 2 97.1 
Total Phosphorus@ Group 1 and 2 93.0 
Nitrate + Nitrite Group 1 and 2 93.8 
Fecal coliform Group 1 and 2 90.0 
Nickel (dissolved) Group 1 and 2 0.3 
Copper (dissolved) Group 1 and 2 9.5 
Cadmium (dissolved) Group 1 and 2 18.1 
*A factor of 0.6 was multiplied by the specific conductance measurements to estimate TDS 
@Proposed NEL was compared to measurements of reactive orthophosphate as P 
 
As a result, the County/Permittees will face enforcement action for not complying with all the 
NELs.  Where there is exceedance, the Permittees will be faced with liability under several 
different enforcement regimes.  First, the NELs, as proposed in the Revised Tentative Order, 
would clearly constitute numeric effluent limitations.  Violation of effluent limitations in an 
NPDES permit subjects the Permittees to mandatory minimum penalties (MMPs).  (See Water 
Code §§ 13385 and 13385.1).  In addition, non-compliance with the NELs may subject the 
Permittees to additional enforcement actions imposed by the Regional Water Board and through 
third party actions under the citizen suit provisions of the CWA.  Although the Tentative Order 
(see 4/29/09 Tentative Updates) attempts to clarify that compliance with Non-Stormwater Dry 
Weather Numeric Effluent Limits Section C is met by one of three follow-up actions, the 
structure of the Tentative Order negates such a compliance option and stipulates a hard and 
fast numeric effluent limit and the resulting exposure to MMPs.    
 
As a final point the County would submit that the use of numeric limits for non-stormwater 
discharges is premature at best.  The TMDL program provides the safety net for ensuring that 
our water bodies are protected in the most reasonable and effective manner.  The direct 
translation of water quality objectives into numeric effluent limits bypasses the TMDL process.  It 
is likely that some of our non-stormwater discharges will exceed the NEL but have no effect on 
the receiving water quality or beneficial uses.  But under the proposed Order the Permittees 
would be obligated to expend considerable resources without a reciprocal water quality benefit.  
This is poor public policy and use of public funds.  
 
In summary, the establishment of NELs for non-stormwater discharges is fundamentally flawed 
from a technical and legal perspective.  If the NELs are proposed are technology based effluent 
limits then they must be developed pursuant to USEPA guidance (USEPA NPDES Permit 
Writers’ Manual).  If, on the other hand, they are proposed as water quality based numeric limits 
then their derivation must also follow Federal and state regulations ( 40 CFR 122.44).  The 
County was unable to determine whether either of these efforts took place.   Furthermore, the 
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technical feasibility of complying with these numeric limits is questionable especially since our 
drinking water supply would not be able to comply with the limits.    
 
MUNICIPAL ACTION LEVELS (Section D, Page 21-22) 
 
The County has considerable concerns regarding the development and application of MALs.  
Overall, we contend that the MALs are not technically sound, and more importantly, are not 
legal in the manner proposed in the Draft Tentative Order.  Our legal discussion is provided in 
Attachment A, County of Orange Legal Comments.  
 
The Tentative Order (with updates) attempts to walk a fine line of using MALs to identify the 
adequacy/inadequacy of the program (see Finding D.h.1, page 8) without calling them numeric 
effluent limits.  However, we would submit that the current configuration of MALs in the 
Tentative Order may be considered effluent limitations under state law (See Water Code 
§13385.1 where effluent limitation means “a numerically expressed narrative restriction.”) and 
exceedances of the MALs after Year 3 may subject the Permittees to mandatory minimum 
penalties.  Our comments here highlight and summarize the relevant points to MALs.   
 

A) Establishment of TBELs must reflect EPA Guidance 
 

The Tentative Order (see 4/29/09 Tentative Updates at page 4) contains a combination 
of purported technology based MALs and water quality based MALs.  To the extent that 
municipal action levels are used to define the technology based standard of maximum 
extent practicable (MEP) they should be consistent with EPA guidance8, and federal law 
and regulations.  As noted previously in the discussion regarding non-stormwater, 
USEPA has provided significant guidance for the development of technology based 
effluent limits (TBELs) for industrial dischargers in order to comply with best practicable 
control technology currently available (BPT) and best available technology economically 
achievable (BAT) standards.  Consistent with this guidance, TBELs are based on 
demonstrated performance of a reasonable level of treatment that is within the economic 
means of the discharger (Page 49-50, NPDES Permit Writers’ Manual).  This guidance 
provides insight into how one may develop TBELs for municipal dischargers.  For 
industrial dischargers, the development of TBELs should consider the following 
parameters: 

 
• Data collection – Sufficient technical and economic data must be available 

and should be obtained from various sources with respect to trends, 
environmental impacts, BMPs, and economics.    
 

• Discharger and site profile – Discharger specific information should be 
obtained through surveys, site visits, etc. to develop a profile.  The profile 
should include: 

o General description/definition and NAICS and/or SIC codes 
o Industry practices and trends 
o Manufacturing processes used 
o General facility information (age of equipment and facilities involved) 
o Discharge characteristics 

                                                 
8 USEPA NPDES Permit Writers’ Manual  
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o Based on the data gaps identified as a part of the existing data 
collection efforts, additional field sampling and statistical analyses may 
be necessary 

o Local climatological data. 
 

• Technology Assessment - The technology assessment should determine the 
depth and breadth of effectiveness data for various industry related source 
and treatment BMPs and identify the quantity and quality of data available to 
describe the performance of all currently used and innovative practices, the 
ability of each to effectively control impacts due to runoff and the design 
criteria or standards currently used to size each practice to ensure effective 
control of runoff.   

 
For each source and treatment BMP, the assessment should include: 

o General Description of the BMP 
o Applicability 
o Design and installation criteria 
o Design and/or site considerations and/or variations 
o Effectiveness 
o Limitations 
o Maintenance 
o Cost  

 
• Regulatory Options - Once the Data Collection, Industry Profile and 

Technology Assessment has been completed, the State should identify the 
regulatory options that are available.  This effort should identify industry 
impacts, which pollutants to address as well as other non-water quality 
related impacts (such as energy requirements).   

 
• Economic analysis9 - Once the regulatory options are identified (see above), 

the State should evaluate the costs and environmental benefits and 
determine the appropriate option based on factors such as: 

o Total Costs 
o Monetized and non-monetized environmental benefits 
o Ease of implementation 
o Industry financial impacts 
o Industry acceptance 

 
As demonstrated above, the development of TBELs for industrial dischargers must be 
comprehensive and consider many factors.   A similar approach for municipal 
stormwater dischargers is appropriate.  The County was unable to confirm whether the 
State completed such an analysis as it appears the State defaulted to a regional dataset 
to arbitrarily establish a technology based standard.   
 
Furthermore, to the extent that the Tentative Order establishes water quality based 
numeric effluent limits (WQBELs), the WQBELs must be established consistent with 
Federal and State regulations and policy.  The Board, if it determines that technology 

                                                 
9 Similar guidance is identified in USEPA’s Economic Analysis of Proposed Effluent Guidelines and 
Standards for the Construction and Development Category (May 2002) 
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based limits are insufficient to meet water quality standards, is obligated to stipulate 
additional requirements consistent with 40 CFR 122.44.  In this context the Regional 
Board must determine whether the discharge has a “reasonable potential” to cause of 
contribute to an excursion of the applicable water quality standard. (40 CFR 122.44 
(d)(1)(i-iii)).  If determined to cause or contribute, then effluent limits (either narrative or 
numeric) must be developed for the discharge.  The County was unable to determine 
whether such an analysis was completed and the subsequent basis for Table 4 of the 
Revised Tentative Order.   Furthermore, if numeric effluent limits are developed then 
they must be consistent with 40 CFR 122.45.  The Board basically stipulated that end of 
pipe discharges must comply with water quality objectives for pH, TDS and mercury 
regardless of whether the MS4 discharges were causing or contributing to a water 
quality standard exceedance.   

 
B) The MALs Contained in the Tentative Order Are Not Supported by SWRCB Blue 

Ribbon Panel Findings and Recommendations 
 

The County submits that the specific MALs contained in the Tentative Order are not 
technically supportable or valid.  The technical validity of establishing numeric limits for 
outfalls was posed to a State Water Resources Board Control Board (State Water 
Board) convened group of experts referred to as the Blue Ribbon Panel (BRP).  The 
results and conclusions of the BRP are highlighted in a June 2006 Blue Ribbon Panel 
Report10.  The BRP Report unequivocally states the position that numeric limits for 
municipal stormwater discharges are not possible at this time.  However, the Panel did 
agree that “action levels” may be used to identify “bad actor” catchments.  Specifically, 
the BRP Report states: 
 
It is not feasible at this time to set enforceable numeric effluent criteria for municipal 
BMPs and in particular urban discharges …  
 
For catchments not treated by a structural or treatment BMP, setting a numeric effluent 
limit is basically not possible.  However, the approach of setting an ‘upset’ value, which 
is clearly above the normal observed variability, may be an interim approach which 
would allow "bad actor" catchments to receive additional attention.  For the purposes of 
this document, we are calling this "upset" value an Action Level because the water 
quality discharge from such locations are enough of a concern that most all could agree 
that some action should be taken ...  (BRP Report at p. 8, emphasis added.) 
 
The Tentative Order attempts to disguise these numeric effluent limits by defining them 
as Action Levels.  However, the intent and application of these numeric limits are 
consistent with numeric effluent limits (See Water Code §13385.1 where effluent 
limitation means “a numerically expressed narrative restriction.”) and not action levels.   
 
Action levels come into play when the stormwater is clearly above the normal observed 
variability.  To develop an appropriate action level, the State’s Blue Ribbon Panel 
suggested various options, which included: (1) consensus based approach; (2) ranked 
percentile distribution; and, (3) statistically based population parameters. 
 

                                                 
10 The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities (June 19, 2006).  
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The Tentative Order claims to use a statistical approach that used the central tendency 
of the dataset and accounting for data variability (Tentative Order, at p. 8).  In its actual 
calculation, it appears that the Tentative Order took the median value of a regional data 
set and multiplied it by the coefficient of variation.  There is no basis for this approach in 
establishing action levels.  This calculation actually reflects the variability of the data 
(measured as the standard deviation) and does not account for central tendency of the 
dataset.11  The Tentative Order’s approach is not consistent with the State’s Blue Ribbon 
Panel suggestion for a statistically relevant calculation.  
 
In addition, the Tentative Order’s use of USEPA Rainfall zone 6 database (4/29/09 Fact 
Sheet Changes at p. 11) is not appropriate to generate the MALs if a sufficient local data 
base is available.  The State’s Blue Ribbon Panel noted that there is greater opportunity 
to use various data sets for establishing the MALs.  Three options proposed in the 
Report, in order or preference, are: 
 

• Local urban stormwater monitoring data (the Panel even notes the existence of 
such data sets from Los Angeles County, Orange County and other California 
MS4 programs) 

• Combine municipal permit monitoring datasets if there is a lack of data for 
specific constituents in any one location 

• National database 
 

In this case, the Tentative Order selects the second preferred option to generate the 
MALs even though there are local stormwater data sets available.  In fact, in California 
and specifically in Orange County, the MS4s have comprehensive data sets.  While the 
Climate zone 6 database is much preferred over the use of the national dataset, the 
County would submit that our monitoring dataset is sufficiently robust to generate MALs.   
 
Furthermore, the derivation and use of action levels as envisioned by the State’s Blue 
Ribbon Panel reflects an approach to identify the “bad actors.” (Report at page 8)  The 
use of MALs in the Tentative Order establishes a numeric end point for assessing MEP.  
The Tentative Order does introduce the iterative process to address exceedances of 
MALs and subject to the action or lack of action by the MS4s to address these 
exceedances, the discharger may be viewed to be out of compliance with the MEP 
standard.  Such a permit strategy is unique but it does not diminish the fact that a 
numeric value is being used to define MEP.  Notwithstanding this statement, the 
Tentative Order notes the absence of MAL exceedances does not give rise to a 
presumption that the discharger in compliance with the MEP criteria.  Thus it’s fair to say 
regardless of the outcome of the MAL comparison the Board will ultimately decide 
whether the dischargers are complying with MEP.   This somewhat convoluted logic 
poses difficulties for all parties and makes the interpretation of the Tentative Order even 
more difficult.  With that in mind, the County submits that consistent with the Blue Ribbon 
Panel recommendations, MALs should be used as assessment tools to identify “bad 
actors” and not as compliance metrics.  

 

                                                 
11 See CASQA March 7, 2007 letter regarding the Ventura Draft permit at page 4. 
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C) MALs Are More Restrictive than the Basin Plan and Establish New Water Quality 
Objectives for a Water Body  

 
Instead of identifying “bad actors,” the MALs as calculated in the Tentative Order may 
actually establish new water quality objectives for a waterbody or, at the very least, may 
establish action levels that are more restrictive than applicable water quality objectives 
for the waterbodies in question.  For example, the Tentative Order proposes a MAL for 
total nickel of 26.34 ug/L that must be compiled with 80% of the time based on a running 
average.  A comparison of the nickel MAL with the Basin Plan water quality objective is 
shown below in Table 3. 

 
Table 3 - Comparison of MALs v. Basin Plan Water Quality Objective for Nickel1 
 

Constituent Units Municipal Action 
Levels2 Basin Plan3 

Nickel  ug/L 26.34 469 

1. Measured as total  
2. Table 4, as modified in 4/29/09 Tentative Updates.   
3. From California Toxic Rule and assuming acute criterion and 100 mg/L as CaCO3 

hardness and default conversion factors. 
   

A review of the table demonstrates that the MAL is considerably more restrictive than the 
water quality objectives (in the case of nickel, the MAL is nearly 18 times more restrictive 
than the water quality objective).  Thus it is very possible that the County would be held 
responsible for significantly reducing its lead and nickel concentrations even though the 
water body receiving the discharge is in compliance with the water quality standard.  To 
demonstrate this point water, quality data were compiled for mass emission stations 
located on various creeks in Orange County.  This compilation is shown in Table 4.  A 
review of the table shows that the creeks are out of compliance with the MAL even 
though they are in general in compliance with the Basin Plan objective for these same 
waters.   

 
Table 4.  Comparison of Orange County Waterbodies with Nickel MAL and Water 
Quality Objectives 
 

 
 
 
 
 
 
 
 
 
Although Orange County does not have land use-specific outfall monitoring data to 
directly compare with the MALs, the County of Ventura has an extensive outfall 
monitoring program which has characterized runoff from residential and industrial land 
uses.  The summary statistics of this monitoring effort are shown in Table 5. 

 
 

Waterbody 
Percentage of 
time1 > MAL of 

26.34 ug/L 

Percentage of 
samples1 > CTR water 

quality objective of 
469 ug/L 

Aliso Creek 58.5 0 
Prima Deshecha 100.0 2.1 
Segunda Deshecha 93.4 0 
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Table 5.  Characteristics of Ventura County Land Use -Specific Outfalls for Nickel 
 

 Industrial Outfall Residential Outfall 
Number of samples 26 26 
Mean, ug/L 28.9 17.6 
Range  <5 - 120 <1 - 53 
% of time above MAL 42 22 

 
Assuming runoff in Orange County is similar to runoff in Ventura County we would 
submit that the application of MALs to Orange County will create a situation where our 
receiving waters will be in compliance with the Basin Plan but that discharges from our 
outfalls will not be in compliance with the MALs.  Furthermore, because the water body 
(see Table 4) is significantly in compliance with the applicable water quality objective, 
discharges from residential storm drain outfalls are clearly not causing or contributing to 
an exceedance of a water quality standard.  Thus, the MS4 discharges and the 
waterbody do not exceed or impact the Basin Plan water quality standards, but due to 
the application of the MAL, the Permittees without corrective action to lower the 
discharge level would be out of compliance with the Tentative Order and would 
potentially be subject to mandatory minimum penalties for failing to comply with an 
effluent limits.  Unnecessary and significant costs will therefore accrue to the Permittees 
from the obligation to address discharges that present regulatory rather than 
environmental concerns. 
 

D. Compliance with MALs will prove to be problematic 
 

The Tentative Order (as modified in the 4/29/09 Tentative Updates) provides clarification 
regarding the follow-up action required should the outfalls exceed the MALs.  The 
Tentative Order requires each Permittee to affirmatively augment and implement all 
necessary stormwater controls and measures to reduce the discharge of the associated 
class of pollutants(s) in the affected watershed to the MEP.  The definition of MEP (at 
Attachment C, page C-7) provides a broad definition that primarily focusing on source 
control BMPs and treatment control BMPs only if source control BMPs prove 
ineffective12.  Given the current lack of knowledge regarding the effectiveness of source 
control BMPs and the liability of non compliance with numeric effluent limits (and 
resulting mandatory minimum fines) the Permittees would be well served to implement 
treatment control BMPs.   
 
As a result, the Tentative Order is structured to effectively require Permittees to retrofit 
all outfalls with treatment control BMPs.  However, the language in the Tentative Order 
creates an illusion that the Permittees can comply with the MALs through a traditional 
stormwater management program.  If it is the Regional Water Board’s intent to structure 
compliance through the implementation of treatment control BMPs (see Provision 3.d 
Retrofitting Existing Development at pg. 65), then the Tentative Order must clearly state 
that all outfalls are to be retrofitted with treatment control BMPs.  Obviously, the costs 
and ramifications on Permittees for such a requirement are huge and in some cases 
may not be possible without displacing existing development.   

                                                 
12 “MEP generally emphasizes pollution prevention and source control BMPs primarily (as the first line of 
defense) in combination with treatment methods serving as a backup (additional line of defense).” Page 
C-7 
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Furthermore, it is unclear to the County that even after retrofitting all of our outfalls that 
we would comply with the MAL numeric effluent limits.  As a case in point, the County 
reviewed options for lowering the nickel concentrations to the MAL level and were 
unable to verify that the BMPs purported to be practicable in the national ASCE 
database could in fact reduce nickel to levels required for compliance.  Basically, the 
ASCE BMP database has no supporting documentation demonstrating the effectiveness 
of treatment control BMPs to reduce nickel.  Similarly, the database did not contain 
performance data for mercury removal; thus, it’s unclear what options are available to 
the MS4 should the discharge exceed the MAL for mercury.   

  
E. County’s Alternative Approach for Use of MALs 

 
The Tentative Order’s use of MALs to define MEP is ill conceived as it is inconsistent 
with state and federal policies, is technically flawed, results in requirements more 
stringent then federal law, and creates limits that are more restrictive then adopted water 
quality objectives contained in the Basin Plan. 
 
While the County disagrees with the use of MALs to define MEP as a numeric value to 
determine compliance, we understand the Regional Water Board is looking for a new 
mechanism to ensure Orange County’s stormwater program is effective and protective of 
water quality.  Thus, instead of using MALs as proposed in the Tentative Order, we 
propose an alternative method consistent with the approach proposed by the State 
Water Resources Control Board’s “Blue Ribbon Panel of Experts,” as expressed in the 
June 2006 Blue Ribbon Panel Report (“BRP Report”).  This approach would meet the 
Regional Water Board’s desire to include performance measures in a municipal 
stormwater program for Orange County.   
 
To achieve these goals, we support an approach that “would set “an ‘upset’ value, which 
is clearly above the normal observed variability, which would allow bad actor catchments 
to receive additional attention” through creation of an upset value (see BRP Report at p. 
8.).  The BRP Report termed upset value as “…an Action Level because the water 
quality discharge from such locations are enough of a concern that most all could agree 
that some action should be taken…” (Id.)  The strikeout/underline language in 
Attachment B presents the Permittee’s proposal for how MALs should be developed and 
used to achieve the purpose set forth in the BRP Report.  The Permittees’ proposal is to 
use locally relevant data to create MALs as a tool which, together with additional 
investigation and attention, will ensure that water quality is improved in the subject sub-
watershed.  Such a proposal would also include the deletion of any references of MALs 
to support the determination of MEP.   

 
To develop MALs for this purpose, the Permittees propose to use the 90th percentile of 
local, countywide data to develop MALs.  Any sub-watershed that exceeds the 90th 
percentile would be above the normal observed variability and in need of additional 
attention.  In addition, we propose to develop MALs only for those pollutants where there 
is water quality impairment (based on the section 303(d) list), or have been identified as 
pollutants of concern and that are present in significant quantities in MS4 discharges. 
The Permittees’ approach would avoid using public resources unwisely and inefficiently 
and focus on pollutants that are causing water quality concerns.  
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Where a sub-watershed exceeds a MAL due to the MS4 discharge, the Permittees 
propose that the responsible Permittee be required to submit an “MAL Action Plan” to 
the Regional Water Board’s Executive Officer.  The plan would need to include an 
assessment of the sources responsible for the abnormal pollutant levels, the existing 
BMPs that address those sources, an assessment of additional BMPs and actions that 
could be implemented, and, based on such analyses, the additional BMPs and/or 
actions the responsible Permittee proposes to implement to achieve the MAL to the 
MEP.  The Executive Officer, in approving the plan, would have the opportunity to 
identify additional BMPs or actions the Regional Water Board believes necessary to 
address the constituent of concern.   
 
In summary, Permittees propose that MALs be used to identify poor performing 
catchments or sub-watersheds for pollutants of concern to implement further practical 
controls.  Where MALs are exceeded, the Permittees, in conjunction and with approval 
by the Regional Water Board’s Executive Officer would be required to implement 
additional actions deemed necessary to address the high concentration.  Thus, MALs 
are used to elevate municipal responsibility in a manner that is reasonable and practical 
while improving water quality. 

 
LEGAL AUTHORITY 
 

• Effectiveness of BMPs (Section E.1.j, Page 24) 
The Tentative Order includes a new provision that requires the Permittees to 
demonstrate that they have the legal authority to require documentation on the 
effectiveness of BMPs.  This provision is redundant with other requirements in the permit 
in that it ignores the fact that the New Development/Significant Redevelopment section 
of the DAMP (Section 7.0) establishes a process for the selection, design, and long-term 
maintenance of permanent BMPs for new development and significant redevelopment 
projects and requires developers to select BMPs that have been demonstrated as 
effective for their project category.  In addition, it ignores the fact that the Permittees 
have already established legal authority for their development standards so that project 
proponents have to incorporate and implement the required BMPs.   
 
This provision should be deleted from the Order. 

 
JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM 
 
Development Planning Component 

 
• LID BMPs (Section F.1.c.(2), Page 26) 

Provision F.1.c.2 identifies that the LID BMPs listed in the provision shall be 
implemented at all Development Projects where applicable and feasible, however no 
definition of “applicable and feasible” is identified in the provision or within the fact sheet. 
The determination of feasibility of implementing the LID BMPs identified in the provision 
should be the responsibility of the Permittees.   
 
It is recommended that the Provision be modified as follows: 
 
The following LID BMPs listed below shall be implemented at all Development Projects 
where applicable and feasible as determined by the permittee. 
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• Infiltration and Groundwater Protection (Section F.1.c.(6), Page 26)  

The Regional Board Response to Comments dated July 6, 2007 regarding this section 
makes reference to the Order No. R9-2002-0001 Fact Sheet and recommendations 
provided by the U.S. EPA Risk Reduction Engineering Laboratory related to restrictions 
on infiltration of stormwater.  The Order No. R9-2002-0001 Fact Sheet references the 
document U.S. Environmental Protection Agency. 1994. Potential Groundwater 
Contamination from Intentional and Nonintentional Stormwater Infiltration. EPA 600 SR-
94 051.  This document that is referenced as guidance for infiltration of stormwater is 
more than 15 years old and does not provide an adequate technical basis for many of 
the requirements related to infiltration of stormwater.  A closer review of this document 
will show that the study evaluated the impact of industrial stormwater discharges into 
local groundwater.  However, the site soil conditions had a poorly defined soil structure 
and included gravel. Thus stormwater from the industrial site was discharged in an 
almost direct conduit to the groundwater.  The County would submit that the Tentative 
Order should require the Permittees to develop criteria for the use of infiltration BMPs 
that consider land use, runoff quality, groundwater depth, site soil conditions and other 
information relevant to groundwater protection.  The Regional Board Response to 
Comments dated July 6, 2007 also identifies that language contained in the Tentative 
Order also allows the Permittees to develop alternative criteria to replace the suggested 
restrictions.  As current drafted the restrictions are more than “suggestions”  and are 
actually more restrictive than requirements for onsite septic systems currently being 
considered by the State Water Board.  If the restrictions are “suggested” then they 
should not be required as provision but should be identified as suggested or removed 
from the permit. If the intent is to allow the Permittees to develop criteria for infiltration of 
stormwater than the provision should be that the Permittees should develop the criteria 
and the “suggested” criteria should be deleted form the permit.        
 
Since the Fact Sheet, and the Regional Board Response to Comments dated July 6, 
2007 does not provide adequate technical basis for the requirements and the Regional 
Board Response to Comments dated July 6, 2007 identifies the requirements as 
“suggested”, Section F.1.c.(6) should be deleted from the Tentative Order.   
   
Jurisdictional Runoff Management Program (JRMP) Section F.1.c.(6)(g) restricts the use 
of infiltration treatment control BMPs in areas of industrial or light industrial activity and 
areas subject to high vehicular traffic.  High vehicular traffic is defined as 25,000 or 
greater average daily traffic on main roadway or 15,000 or more average daily traffic on 
any intersecting roadway.  There is no specific technical basis for this restriction or the 
definition of “high vehicular traffic” included within the Fact Sheet and the reference to 
the EPA Guidance in the Regional Board Response to Comments dated July 6, 2007 
does not provide an adequate technical basis.  As such, prescriptive requirements 
should not be included in the Tentative Order unless there is a strong technical basis.  
Although SWRCB Order WQ 2000-11 provides guidance on some of the restrictions on 
the use of infiltration treatment control BMPs contained in the Tentative Order, there is 
no mention of restrictions related to areas subject to high vehicular traffic.  Moreover, we 
are not aware of any demonstrated relationship between traffic counts and frequency of 
materials deposited on the street. 
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• Native/Low Water Landscaping (Section F.1.c.(7), Page 27)  
This new provision identifies that landscaping with native or low water species where 
feasible shall be preferred in areas that drain to the MS4 or waters of the U.S.  It is 
unclear to the County as to the nexus between the use of native plants and runoff water 
quality.   For what purpose does this provision have to protect water quality and 
beneficial uses? This provision would appear to be outside the jurisdiction of the 
Regional Board.   
 

• Standard Stormwater Mitigation Plans (SSMPs) (Section F.1.d, Page 27-28) 
Section F.1.d. requires each Permittee to implement an updated local SSMP within 
twelve months of adoption of the Order.  The schedule for the update of the SSMP is 
overly aggressive and does not allow the time necessary for the Permittees to 
incorporate changes and implement an updated SSMP.  This provision adds language 
that requires the inclusion of the hydromodification requirements in provision F.1.h in an 
updated local SSMP within one year of the adoption of the Order.  The requirements in 
provision F.1.h include the development of watershed specific HMPs within two years of 
adoption of the Order.  The timeframe to update the local SSMPs in Provision F.1.d 
should be consistent with the time frame identified to develop the watershed specific 
HMPs in provision F.1.h. 
 
It is recommended that the Provision be modified as follows: 
 
Each Copermittee must implement an updated local SSMP, upon completion of the 
watershed specific HMP(s) in their jurisdiction, which meets the requirements of section 
F. 1. d. of this Order and (1) reduces Priority Development Project discharges of storm 
water pollutants from MS4 to the MEP, (2) prevents Priority Development Project runoff 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards, (3) manages increases in runoff discharge rates and durations from Priority 
Development Projects that are likely to cause increased erosion of stream beds and 
banks, silt pollution generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force and (4) implements the hydromodification requirements in 
section F.1.h. 
 

• Priority Development Project Categories (Section F.1.d.(2), Page 29)  
The Regional Board Response to Comments dated July 6, 2007 regarding this section 
does not provide any technical basis for requiring that a new Development project 
feature requires the entire project footprint being subject to SSMP requirements.  The 
Response to Comments only mentions that the provision is “a particularly important 
requirement since municipalities have greater latitude during development to require 
pollution prevention than they have with existing development”, however pollution 
prevention is not required from land uses that are not Priority Development Project 
Categories and so the Response to Comments fails to address this potential situation 
and does not provide any technical basis for the provision.  Furthermore, this 
requirement, Provision F.1.d.(2), appears in direct conflict with Provision F.1.d.(1)(b) 
which defines the area subject to SUSMP requirements.  Given that provision 
F.1.d.(1)(b) is consistent with Board Order WQ 2000-11, provision F.1.d.(2) should be 
deleted.  Since the previous comments on this issue were not addressed in the Regional 
Board’s Response to Comments, the comments are being resubmitted.  
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Section F.1.d.(2) defines Priority Development Project Categories.  In an introduction to 
the listed categories, this section states that, where a new development project feature, 
such as a parking lot, falls into a Priority Development Project Category, the entire 
project footprint is subject to SUSMP requirements.  As currently written this provision 
would require a new development that has a 5,000 square foot parking lot feature and 
100,000 square feet of other land uses that are not Priority Development Project 
Categories, to provide treatment for the entire project (105,000 square feet).  This 
requirement would unduly burden the landowner in this case with the cost of treating 
runoff from 105,000 square feet when only 5,000 square feet should be subject to 
SUSMP requirements and treatment controls. 
 
The need to treat runoff from a greatly increased land area will require an increase in the 
size of treatment controls, which will increase the volume of water treated without a likely 
commensurate increase in pollutant removal.  This requirement will unnecessarily 
increase the cost of treatment control BMPs without commensurate pollutant removal 
benefits and likely discourage re-development.  

 
The Fact Sheet fails to provide any information showing that development land uses that 
are not in the Priority Development Project Category contribute pollutants to the MS4 
and are a threat to water quality. The Fact Sheet (page 78) states that this provision “is 
included in the Order because existing development inspections by Orange County 
municipalities show that facilities included in the Priority Development Project Categories 
routinely pose threats to water quality.  This permit requirement will improve water 
quality and program efficiency by preventing future problems associated with partially 
treated runoff from redevelopment sites.  This explanation does not demonstrate any 
connection between development land uses that are not in the Priority Development 
Project Category and the observed “threats to water quality.” In addition, although the 
explanation focuses on the water quality benefits for redevelopment projects, the Section 
is for “new development” projects”.      
 
Since the Fact Sheet does not provide any technical information showing  that land uses 
that are not Priority Development Project Categories are a significant source of 
pollutants and a threat to water quality, the introductory paragraph of Section F.1.d.(2) 
subjecting the entire project footprint to SUSMP requirements should be removed from 
the permit. 
 

• Commercial Developments (Section F.1.d.(2)(b), Page 29)  
Section F.1.d.(2)(b) lowers the threshold criterion for commercial developments required 
to comply with SUSMP requirements from 100,000 square feet (2.3 acres) to one acre.  
The Fact Sheet states that this provision has been modified to be consistent with US 
EPA Phase II Guidance.  However, EPA Phase II guidance is not relevant to a Phase I 
permit.   
 
The Fact Sheet also states that this Provision is based on Permittee findings that smaller 
commercial facilities pose high threats to water quality.  This is not the case.  The 
Permittees indicated that commercial facilities of 100,000 square feet or less receive a 
score of 3 out 5 (a medium threat) in Table 9-8 in the 2007 DAMP.  Since the Fact Sheet 
does not provide any technical basis for lowering the threshold criterion for commercial 
developments required to comply with SUSMP requirements from 100,000 (2.3 acres) 
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square feet to one acre, the category should be described as, “Commercial 
developments greater than 100,000 square feet.” 

 
• Industrial Developments (Section F.1.d.(2)(c), Page 29)  

Section D.1.d.(2)(c) requires industrial developments of greater than one acre to comply 
with SUSMP requirements.  The Fact Sheet states that this provision has been modified 
to be consistent with US EPA Phase II Guidance.  Again, EPA Phase II guidance is not 
relevant to a Phase I permit.  In addition, the Fact Sheet does not provide a technical 
basis for adding industrial sites to the Priority Development Project Categories and 
consequently Section D.1.d.(2)(c) should be deleted from the permit. 

 
• Streets, Roads, Highways, and Freeways (Section F.1.d.(2)(i), Page 30)  

Section F.1.d.(2)(i) includes as a Priority Development Project Category streets, roads, 
highways, and freeways including any paved surface of 5,000 square feet or greater that 
is used for transportation.  Highways and freeways are not the jurisdiction of Permittees 
and fall under the jurisdiction of the California Department of Transportation, which is 
regulated by its own statewide stormwater permit.    
 
It is recommended that the Provision be modified as follows: 
 
(i) Streets and roads, highways, and freeways. This category includes streets and roads 
any paved surface that is are 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 

 
• Retail Gasoline Outlets (Section F.1.d.(2)(j), Page 30)  

Section F.1.d.(2)(j) includes as a Priority Development Project Category Retail Gasoline 
Outlets (RGOs) that meet the criteria of 5,000 square feet or more or have a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day.  SWRCB Order WQ 2000-
11 provides guidance on whether RGOs are subject to SUSMP requirements.  The State 
Board states in this Order that “In considering this issue, we conclude that construction 
of RGOs is already heavily regulated and that owners may be limited in their ability to 
construct infiltration facilities. Moreover, in light of the small size of many RGOs and the 
proximity to underground tanks, treatment may not always be feasible, or safe.”  
Although the State Board does not prohibit subjecting RGOs to SUSMP requirements, 
the State Board provides a number of reasons for not doing so, including that fact that 
RGOs are already heavily regulated.  It should also be noted that the DAMP already 
prescribe a suite of BMPs specific to RGOs. Subjecting RGOs to SUSMP requirements 
imposes duplicity where it is not needed.  Section F.1.d.(2)(j) should be removed from 
the permit.  

 
• LID Site Design BMP Requirements (Section F.1.d.(4), Page 30-33) 

This provision identifies that each Permittee must require LID stormwater practices or 
make a finding of infeasibility for each Priority Development Project (PDP) for inclusion 
of LID.  This provision effectively requires each PDP to perform an analysis of the 
applicability of LID BMPs for a given project and either incorporate LID BMPs into the 
project or provide documentation that supports a finding that LID BMPs cannot be 
incorporated, which presents a significant change in the way development projects are 
planned and designed and presents an additional burden on developers and municipal 
plan checkers.  
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The Tentative Updates and Errata document released on May 5th changes this language 
by specifying that each Permittee must require a project to include LID stormwater 
practices or, alternatively, participate in the LID substitution program described in 
Section F.1.d.(8).  The analysis of the feasibility of LID BMPs is most appropriate to be 
included under this provision as the LID Site Design Substitution Program, as discussed 
later, is confusing and an unnecessary provision.    
 
It is recommended that Section F.1.d.(4)(a)(i) not be changed per the Tentative Updates 
and Errata document release on May 5th and remain as worded in the March 13th 
Tentative Order as follows: 
 
Each Copermittee must require LID storm water practices or make a finding of 
infeasibility for each Priority Development Project. 
  
Section F.1.d.(4)(a)(iii) requires each PDP to perform an assessment of the potential for 
collection of stormwater for beneficial use on-site or off-site prior to discharging from the 
MS4.  The language “discharging from the MS4” is confusing and the meaning should be 
defined or the language should be changed to “discharging to the MS4”.  There is no 
language in the Tentative Order that identifies how extensive the analysis should be and 
there is no supporting language in the Fact Sheet as to why this analysis should be 
done.  The requirement to perform this assessment for off-site use, which is not defined, 
puts an undue burden on developers to identify potential uses beyond the area and 
control of the PDP.  This provision likely goes beyond the authority of the Regional 
Boards per Water Code § 13360, which prohibits the Regional Board from specifying the 
manner of compliance with its regulations.   
 
It is recommended that Section (a)(iii) of this provision be modified as follows: 
 
The review of each Priority Development Project shall consider potential collection of 
storm water for beneficial use on-site prior to discharging to the MS4. 
      
Section F.1.d.(4)(a)(vi) requires that within 365 days of adoption of the Order that each 
Permittee review its local codes and ordinances and identify barriers therein to 
implementation of LID stormwater practices.  One year, however is not adequate time for 
each Permittee to identify barriers to LID in its local codes and ordinances as similar 
projects to identify barriers to LID have taken multiple years.  A minimum of two (2) 
years should be provided for the Permittees to identify these barriers which would allow 
a thorough understanding of the types of barriers present in local codes and ordinances, 
and the time to create ordinances that are compatible and support the other stormwater 
program elements.   
 
It is recommended that Section F.1.d.(4)(a)(vi) be modified as follows: 
 
Within 365 days two (2) years after adoption of this Order, each Copermittee must 
review its local codes and ordinances and identify barriers therein to implementation of 
LID storm water practices. Following the identification of these barriers to LID 
implementation, where feasible the Copermittee must take appropriate actions to 
remove barriers directly under Copermittee control by the end of the permit cycle. 
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Section F.1.d.(4)(b)(i) requires PDPs to maintain or restore natural storage reservoirs 
and drainage corridors in drainage networks in preference to pipes, culverts, and 
engineered ditches.  The intent of the provision appears to be to assist in maintaining the 
pre-development hydrology, however this provision specifies how a PDP is to maintain 
the pre-development hydrology which may go beyond the limitations in Water Code § 
13360.   
 
It is recommended that Section F.1.d.(4)(b)(i) be modified as follows: 
 
Consider maintaining or restoring natural storage reservoirs and drainage corridors 
(including depressions, areas of permeable soils, swales, and ephemeral and 
intermittent streams) in drainage networks in preference to pipes, culverts, and 
engineered ditches. 
 
Section F.1.d.(4)(b)(ii) of this provision requires draining a portion of the impervious area 
to pervious areas before discharge to the MS4, specifying that the amount of runoff shall 
correspond to the total capacity of the pervious areas.  Section (b)(iii) of this provision 
identifies that pervious or landscaped areas should be properly designed and 
constructed to effectively receive and infiltrate or treat runoff.  The effect of these 
provisions requires that all landscaped and pervious areas are sized and designed as 
stormwater treatment devices, such as bioretention or vegetated swales.  Using 
landscaped and pervious areas as stormwater treatment devices is not always feasible 
and is dependant on site specific constraints.    
 
It is recommended that Section F.1.d.(4)(b)(ii) and Section F.1.d.(4)(b)(iii) of this 
provision be modified as follows: 
 
Section F.1.d.(4)(b)(ii) - Projects with landscaped or other pervious areas shall, where 
feasible, drain a portion of impervious areas (rooftops, parking lots, sidewalks, 
walkways, patios, etc) into pervious areas prior to discharge to the MS4. The amount of 
runoff from impervious areas that is to drain to pervious areas shall correspond with the 
total capacity of the project’s pervious areas to infiltrate or treat runoff, taking into 
consideration the pervious areas’ soil conditions, slope, and other pertinent factors. 
 
Section F.1.d.(4)(b)(iii) - Projects with landscaped or other pervious areas shall, where 
feasible, properly design and construct the pervious areas to effectively receive and 
infiltrate or treat runoff from impervious areas, prior to discharge to the MS4. Soil 
compaction for these areas shall be minimized. The amount of the impervious areas that 
are to drain to pervious areas must be based upon the total size, soil conditions, slope, 
and other pertinent factors. 
            

• LID Site Design BMPs Sizing and Design (Section F.1.d.(4)(c), Page 33) 
The Tentative Updates and Errata document released on May 5th (page 7) contains a 
new section which requires that LID structural site design BMPs to be sized and 
designed to ensure capture of the 85th percentile storm event for all flows from the 
development in accordance with Section F.1.d.(6)(a)(i) and Section F.1.h.  The objective 
of Low Impact Development is for a development site to maintain pre-development site 
hydrology by implementing site-design techniques that function similar to natural 
processes.  LID BMPs should therefore not be designed to capture the 85th percentile 
storm event but rather to capture the difference in volume between the 85th percentile 
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storm event for the pre-development condition and the 85th percentile storm event for the 
post-development condition (delta volume).  By sizing and designing LID BMPs to the 
delta volume this will help to ensure that the pre-development hydrology is maintained 
which is the objective of the Low Impact Development stormwater approach. This new 
section also requires that any volume over and above the design capture volume, that is 
not captured by the LID BMPs shall be treated using conventional treatment control 
BMPs in accordance with Section F.1.d.(6).  This language appears to require treatment 
beyond the 85th percentile storm event which unnecessary as most pollutants are 
removed through treatment or capture of the 85th percentile storm event, it is likely 
infeasible in many locations, and it would but an unnecessary burden on PDPs without 
much added pollutant removal benefit.   
 
It is recommended that the Provision be modified as follows: 
 
LID structural site design BMPs shall be sized and designed to ensure capture of the 
difference between 85th percentile storm event (“design capture volume”)for the pre-
development condition and the 85th percentile storm event (“design capture volume”)for 
the post-development condition for all flows from the development or redevelopment 
project in accordance with Section F.1.d.(6)(a)i. and Section F.1.h below. Any volume, 
over and above the design capture volume, that is not captured by the LID BMPs shall 
be treated using conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below. 
 
Alternatively the term “capture” as used in the Tentative Updates and Errata document 
released on May 5th should be defined as capturing water for treatment using LID BMPs 
and should not be defined as retention of the 85th percentile storm event.  Retention of 
the 85th percentile storm event is an artificial metric that does not meet the objective of 
Low Impact Development which is to maintain pre-development site hydrology.  If 
retention is used as the definition of capture there will be many development site 
locations where this will be infeasible due to site constraints.  Capture should be defined 
as treatment of the 85th percentile storm event which is likely feasible at almost all 
development site locations.  The benefits of LID are realized with the definition of 
capture as treatment, as retention will still occur on sites where it is feasible through 
infiltration and evapotranspiration, and on sites where retention is not feasible, vegetated 
LID BMPs will still provide treatment and volume reduction will occur through some 
infiltration and evapotranspiration.  
 
Alternatively it is recommended that the Provision be modified as follows: 

  
LID structural site design BMPs shall be sized and designed to ensure capture treatment 
of the 85th percentile storm event (“design capture volume”) for all flows from the 
development or redevelopment project in accordance with Section F.1.d.(6)(a)i. and 
Section F.1.h below. 
     

• Treatment Control BMP Requirements (Section F.1.d.(6)(f) and (g), Page 34)  
The Regional Board Response to Comments dated July 6, 2007 regarding this section 
does not provide any technical basis for these provisions and it does not adequately 
address the comments provided stating that “the concerns are addressed within the 
Tentative Order”. Since the previous comments on this issue were not adequately 
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addressed in the Regional Board’s Response to Comments, the comments are being 
resubmitted.  
 
Section F.1.d.(6)(f) require treatment control BMPs be implemented prior to discharging 
into waters of the U.S. and provision F.1.d.(6)(g) requires that treatment controls not be 
constructed within waters of the U.S. or waters of the State.  These provisions of the 
Tentative Order greatly limit the use of regional BMP and watershed-based approaches. 
The provisions demand a lot-by-lot approach in implementing BMPs that is analogous to 
the site-by-site septic tank approach that has been discredited as an effective strategy 
for sewage treatment in urban areas.  Similarly, the Permittees submit that such an 
approach is also ineffective for stormwater and will lead to a diversion of limited 
resources to managing thousands of site-by-site treatment controls, which are managed 
by parties that have limited or no experience, instead of hundreds of regional controls, 
that are managed by parties and governmental agencies that have expertise in BMP 
management. 
 
The Tentative Order encourages a renewed focus on the ‘watershed approach’ but the 
proposed restriction on regional BMPs is antithetical to a watershed approach.  The 
USEPA in its National Management Measures Guidance to Control Nonpoint Source 
Pollution from Urban Areas, Management Measure 5: New Development Runoff 
Treatment dated November 2005 (page 5-38) states that “regional ponds are an 
important component of a runoff management program.” and that the costs and benefits 
of regional, or off-site, practices compared to on-site practices should be considered as 
part of a comprehensive management program. The EPA guidance acknowledges that a 
regional approach can effectively be used for BMPs.   
 
In addition, the Fact Sheet does not provide any technical justification for these 
provisions.  Since neither the Findings nor the Fact Sheet provide any technical basis for 
precluding regional BMPs and EPA guidance recommends the use of regional BMPS, 
these provisions should be deleted from the permit. 

 
• LID Site Design BMP Substitution Program (Section F.1.d.(8)(d), Page 36) 

In the March 13th Tentative Order the provision has been modified to require that for 
PDPs participating in the Substitution Program that all LID site design BMPs meet the 
requirements in Section F.1.d.(4).  As LID BMPs are now required in every PDP the 
Substitution Program essentially becomes a moot provision since if it is feasible to 
incorporate LID BMPs a PDP would most likely not need to include treatment control 
BMPs.  The May 5th Tentative Updates and Errata document modifies this provision to 
include a feasibility analysis for PDPs where LID BMPs are not feasible.  This new 
language effectively changes the meaning of Provision F.1.d.(8) from a LID Site Design 
BMP Substitution Program to a Treatment Control BMP Substitution Program as the 
Tentative Order requires LID site design BMPs unless they are demonstrated to be 
infeasible, which then Treatment BMPs appear to be able to be substituted. 
  
It is recommended that the Provision be deleted and that the LID feasibility provisions 
under Section F.1.d.(8)(d) from the May 5th Tentative Updates and Errata document be 
moved under Section F.1.d.4.(a)(i).   
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• Treatment Control BMP Maintenance Tracking (Section F.1.f, Page 38)  
The Regional Board Response to Comments dated July 6, 2007 regarding this section 
identifies that the provision has been modified to  “allow the Permittees more latitude 
with verifying treatment control BMP operations through self-certification, third party 
inspection and/or verification by the Copermittee,” however the self-certification program 
is required to comply with the same very prescriptive provisions. The Provision should 
be amended to properly allow the Permittees to develop a self-certification inspection 
program that will meet the intent of the provision without having pre-determined 
requirements which undermine the benefits of a self-certification inspection program.    
 
It is recommended that the Provision be modified as follows: 
 
(c) Verify implementation, operation, and maintenance of treatment BMPs by inspection, 
through the development of a self-certification BMP inspection program within 12 months 
of the adoption of this Order.   
 

• Requirements for Hydromodification and Downstream Erosion (Section F.1.h, Page 
39)  
Section F.1.h. discusses the hydromodification requirements for Priority Development 
Projects.  The hydromodification provisions are of concern to the Permittees for several 
reasons. 
 
As a general matter, the hydromodification provisions may actually discourage smart 
growth and sustainable development and encourage urban sprawl.  High density urban 
development generally does not have the space to allocate to onsite hydromodification 
controls.  However, urban development has other water quality benefits such as 
incorporating subterranean parking garages, retail and office workspace, and residential 
space into a single impervious footprint.  As a result, these types of developments have 
a much smaller impervious footprint than suburban developments that accommodate the 
same features.  This Provision should be amended to include an exception for urban 
development based on impervious footprint.  
       
Section F.1.h.(3) (Page 40) requires each Permittee to implement, or require 
implementation of, a suite of management measures within each Priority Development 
Project to protect downstream beneficial uses and prevent adverse physical changes to 
downstream stream channels.  This section should not apply to watersheds or 
watershed plans that already include sufficient hydromodification measures.  For 
example, the County of Orange and major landowners, such as Rancho Mission Viejo 
have put in place a comprehensive watershed land use/open space strategy for the San 
Juan Creek Watershed/Western San Mateo Watershed which includes water 
quality/quantity management as an integral component.  The Tentative Order should be 
amended to provide an exception to this section for those watersheds where a 
watershed plan that contains sufficient hydromodification measures has been 
developed.   
 
This section should also recognize that the common hydromodification management 
measures for complying with the hydromodification requirements don’t necessarily apply 
directly to flood control projects. 
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Section F.1.h.3.(b) (Page 40) requires that management measures must be based on a 
sequenced consideration of site design measures, on-site management controls, and 
then in-stream controls.  The provision does not include an option to address 
hydromodification on a regional or watershed basis.  This provision should be amended 
to include an option to address hydromodification on a regional or watershed basis.  

 
Section F.1.h.(3)(b)(i) (Page 40) requires that site design measures for 
hydromodification must be implemented on all Priority Development Projects.  It is 
neither necessary nor prudent to require hydromodification controls on all priority 
projects. Some priority projects may be too small to have hydromodification effects and 
some may discharge into engineered channels, which makes these measures 
unnecessary. The receiving channel must always be part of the assessment of whether 
hydromodification controls will be required. This Provision should be amended to include 
language that the controls are required unless a waiver per paragraph (c) of this section 
is granted. 
 

• Hydromodification & Engineered Channels (Section F.1.h.3.(c)(ii), Page 41) 
Provision F.1.h.3.(c)(ii) has been deleted, which removes the waiver of 
hydromodification requirements for those PDPs that discharges to concrete-lined or 
significantly hardened channels downstream to their outfall in bays or the ocean. The 
waiver for PDPs that discharge to concrete-lined or significantly hardened channels 
should be included as hydromodification requirements are not appropriate for channels 
that are designed to accept increased flows from upstream development as the potential 
for erosion is minimal or not present.  The fact sheet does not provide any discussion 
under this provision of why the waiver was removed and the discussion under Finding 
D.2.g does not adequately address hydromodification requirements related to concrete-
lined or significantly hardened channels.      
 
It is recommended that the Provision providing conditional waivers for hydromodification 
requirements for concrete-lined or significantly hardened channels be added back into 
the Tentative Order. 

 
• Hydromodification Management Plans (Section F.1.h.(4) & (5), Page 41-43) 

Provisions F.1.h.(4) & (5) have been modified to require the development of watershed-
specific Hydromodification  Management Plans that include specific criteria for 
minimizing and mitigating hydrologic modification at all development and redevelopment 
projects within two years of adoption of the Order.  The timeframe for development of 
HMPs for each watershed is too short to ensure an optimized program.  Interim criteria 
assures that there will not be unregulated construction in the interim.  A minimum of 
three years, which was the length of time to develop criteria identified in the previous 
Tentative Order, should be allowed for their development.    
 
It is recommended that the Provisions be modified as follows: 
 
Section F.1.h.(4) - Each Copermittee must revise its SSMP/WQMP to implement a 
watershed specific Hydromodification Management Plan (HMP) to include specific 
criteria for minimizing and mitigating hydrologic modification at all development and 
redevelopment projects, unless  hydromodification requirements have already been 
developed for a watershed which can be integrated into the SSMP/WQMP.  
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Section F.1.h.(5) (a) - Within 2 3 years of adoption of the Order, the Permittees shall 
submit to the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of flow rates. 
 

• Interim Hydromodification & Effective Impervious Area (Section F.1.h.(6)(i), Page 
43) 
Section F.1.h.(6)(i) has been modified to require, as an interim measure that each PDP, 
not just projects disturbing 20 acres or more, disconnect impervious areas by reducing 
the percentage of Effective Impervious Area to less than five percent of total project 
area.  EIA is not an adequate metric for hydromodification as there is a lack of a 
technical consensus on a performance standard relating the disconnection of impervious 
area and either water quality or hydromodification.  This performance standard will 
ultimately be a very land intensive requirement which may promote sprawl and not 
conserve natural areas.  The 5% EIA number was originally identified in the context of 
watershed imperviousness and not for a specific development site.  The fact sheet 
identifies that the 5% EIA number was added in direct response to comments from the 
USEPA on Tentative Order R9-2008-001, however USEPA, in several statements made 
by Dr. Cindy Lin at the November 14, 2008 CASQA General Meeting, suggested that the 
5% EIA metric should only be considered as an example and that USEPA is open to 
consideration of other metrics for LID.  It is unclear whether the language in the 
Tentative Updates and Errata document released on May 5th replaces and removes the 
5% EIA metric from the Tentative Order or if the language is in addition to the 5% EIA 
metric. In addition the new language from the Tentative Updates and Errata document 
released on May 5th should be based on the 85th percentile storm event runoff volume.        

 
It is recommended that the current language of the Draft North Orange County permit be 
substituted. 
 

Construction Component  
 

• Permit Fees 
Since the previous comments on this issue were not addressed in the Regional Board’s 
two Response to Comments documents, the comments are being resubmitted.  
 
Although not directly addressed within the Tentative Order, the Permittees take issue 
with the requirement that they must pay a significant fee for the municipal stormwater 
permit, which covers their construction responsibilities and are also required to pay an 
additional fee when they submit an NOI to obtain coverage under the Statewide 
Construction General Permit.   
 
Since there is some discretion in how the Regional Water Board addresses these fees, 
the Permittees request that their municipal stormwater fees cover all municipal activities 
including construction and that they not be held liable for additional fees when submitting 
NOIs. 

 
• BMP Implementation (Section F.2.d, Page 46-47) 

The previous comments on this issue made by the Permittees were not addressed in the 
Regional Board’s two Response to Comments documents, and are therefore 
resubmitted.   
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Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific 
stormwater management plan.  To make the language consistent with the changes 
made to Section F.2.c.2 (Page 46), the County suggests the following change: 
 
(ii) Development and implementation of a site-specific stormwater management plan 
erosion and sediment control plan (or equivalent BMP plan); 

 
Section F.2.d.(1)(c)(i) (Page 48) states that the Permittees must require implementation 
of advanced treatment for sediment at construction sites that are determined to be an 
exceptional threat to water quality.  
 
The Fact Sheet provides no justification for this requirement.  The newly released draft 
Statewide Construction General Stormwater Permit identifies the Active Treatment 
System (ATS) as an advanced sediment treatment technology.  The ATS prevents or 
reduces the release of fine particles from construction sites by employing chemical 
coagulation, chemical flocculation, or electrocoagulation to aid in the reduction of 
turbidity caused by fine suspended sediment.  The recently released (April 2009) Draft 
Construction General Stormwater Permit does not require use of ATS but identifies it as 
an available BMP.  However, that permit acknowledges that the ATS is a newly 
emerging technology in California.   
 
The provisions requiring the use of ATS should be deleted from this permit, and the 
selection of BMPs for construction operations, especially an ATS, should be done under 
the aegis of the Statewide Construction General Stormwater Permit.  
 

• Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 50) 
This new provision requires that each Permittee must annually notify the Regional Board 
of all construction sites with potential violations prior to the commencement of the wet 
season.  This reporting requirement should be limited to the sites meeting the criteria 
specified in F.2.e.1 that are required to be inspected in August and September of each 
year.   
 
The County recommends the following modifications. 
 
Each Copermittee shall annual notify the Regional Board, prior to the commencement of 
the wet season, of all construction sites inspected in accordance with F.2.e.4 that meet 
the criteria specified in F.2.e.1, with potential violations.  …” 

 
Municipal 

 
• Flood Control Structures (Section F.3.a.(4)(c), Page 53)  

Section F.3.a.(4)(c) requires the Permittees to evaluate existing flood control devices to 
identify those that are causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and evaluate the 
feasibility of retrofitting the structure.  This provision is problematic for several reasons 
as described below.  
 
The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood 
control devices and determining if retrofitting the device is feasible.  The regulations 
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state: 
 

(4)  A description of procedures to assure that flood management projects assess 
the impacts on the water quality of receiving water bodies and that existing structural 
flood control devices have been evaluated to determine if retrofitting the device to 
provide additional pollutant removal from stormwater is feasible.   

 
The language should be modified so that it is aligned with the current stormwater permit, 
recognizes the work that has been completed, is consistent with the intent of the federal 
regulations, and is consistent with the justification within the Fact Sheet.  The proposed 
language modification is as follows: 

 
(4). BMP Implementation for Flood Control Structures 

(c) Each Permittee who owns or operates flood control devices/facilities must 
continue to evaluate its existing flood control devices/facilities, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, as 
needed and identify opportunities and the feasibility of configuring and/or 
reconfiguring channel segments/structural devices to function as pollution 
control devices to protect beneficial uses.  The inventory and updated 
evaluation must be completed by July 1, 200810 and submitted to the 
Regional Board with the Fall 200810 annual report. 

 
• Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 54) 

Although the first portion of the Tentative Order provision (7)(a) is consistent with the 
current permit (Order No. R9-2002-0001), the Permittees submit that the provisions 
regarding sanitary sewer maintenance are more applicable to sanitary sewer agencies, 
not stormwater agencies.  It is inappropriate to include sanitary sewer maintenance 
requirements in a stormwater permit even where the two systems may be operated by 
the Permittee.  Where similar maintenance requirements are included in the wastewater 
treatment plant or collection system permit13, these provisions are an unnecessary 
duplication of other regulatory programs.  On a similar issue, the State Board stayed a 
provision in the existing permit finding that “the regulation of sanitary sewer overflows by 
municipal storm water entities, while other public entities are already charged with that 
responsibility in separate NPDES permits, may result in significant confusion and 
unnecessary control activities.”  [emphasis added]  (WQ 2002-0014 at p.8).  Therefore 
we submit that part (a) of the provision (7) should be deleted from the Tentative Order. 
 
While the Permittees agree that stormwater agencies must also address aspects of 
sanitary sewer incursions into the MS4s, the provisions in (7)(b) are aspects of other 
portions of the stormwater program and should be moved to those sections of the 
Tentative Order.   
 

                                                 
13 The State Water Resources Control Board has adopted the Statewide General Waste Discharge 
Requirements (WDRs) for Sanitary Sewer Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer 
Order) on May 2, 2006 and the Regional Water Board adopted Order No. R9-2007-0005 on February 14, 
2007 (which is more stringent and prescriptive than the Statewide General WDRs).  
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The proposed changes include: 
 

i. Adequate plan checking for construction and new development – incorporate in 
the  Construction and New Development programs 

ii. Incident response training for municipal employees that identify sanitary sewer 
spills – incorporate in the Illegal Discharges/Illicit Connections (ID/IC) program. 

iii. Code enforcement inspections – delete, this is covered by other programs 
iv. MS4 maintenance and inspections – incorporate in the Municipal program, 

provision D.3.a(6). 
v. Interagency coordination with sewer agencies – incorporate in the ID/IC program 
vi. Proper education of municipal staff and contractors conducting field operations 

on the MS4 or municipal sanitary sewer (if applicable) – incorporate in the 
Municipal program  

 
Commercial/Industrial  

 
• Commercial Sites/Sources (Section F.3.b.(1)(a)(i), Page 57) 

The Tentative Order added four new categories of commercial sites/sources: food 
markets, building material retailers and storage, animal facilities, and power washing 
services.  The Fact Sheet notes that these facilities were added because these activities 
were identified as potentially significant sources of pollutants in annual reports.   
While we agree that sites/sources that are identified by the Permittees as contributing a 
significant pollutant load to the MS4 should be incorporated into the inventory, we 
disagree with adding them to the list in the Tentative Order unless universally identified, 
by all the Permittees as a significant source.   
 
The determinations of significance need to be made at a local level and incorporated into 
the local JURMP.  As noted in the Regional Board’s first response to comments 
document in discussing the balance of flexibility and enforceable criteria: 
 
 “… the Tentative Order sets numeric criteria regarding commercial inspections, but 
relies on each Copermittee to select inspection targets based on its local knowledge.” 

 
It is important that these determinations be made at a local level and if identified as a 
common problem, then apply the requirement applied countywide, otherwise the Board 
staff may inadvertently be diverting resources from high priority issues to lower priority 
issues in some areas. 
 
The new categories should be deleted from the Tentative Order and, instead, recognize 
that those sites/sources have been locally determined to contribute a significant pollutant 
load to the MS4 be should be incorporated into the local JURMP(s). 

 
• Mobile Businesses  (Section F.3.b(3)(a), Page 59) 

The Tentative Order adds a new requirement to develop and implement a program to 
address discharges from mobile businesses.  The program must include the 
identification of BMPs for the mobile business, development of an enforcement strategy, 
a notification effort, the development of an outreach and education program, and 
inspection as needed.   
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In our previous comment letter we noted the difficulties associated with initiating this 
program, concerns which were mirrored in the Fact Sheet.  For the reasons previously 
noted and acknowledged by the Regional Board, we request that the requirement for this 
program be changed to the development of a pilot program for the mobile business 
category.  The pilot program would allow the Permittees to work together on a regional 
basis to develop an appropriate framework for addressing mobile business and 
determine whether the program is effective prior to expending a significant amount of 
resources on multiple categories of mobile businesses. 

 
• Inspection of Industrial and Commercial Sites/Sources (Section F.3.b(4)(b), Page 

60) 
This new provision requires that each Permittee must annually notify the Regional Board 
of all commercial and industrial sites/sources with potential violations prior to the 
commencement of the wet season.  Similar to the new requirement for inspecting and 
reporting non-compliant construction sites, this requirement is ambiguous and subject to 
potential misinterpretation because Permittees do not inspect all commercial and 
industrial sites/sources each year.   
 
This reporting requirement should be revised so that it does not imply an expansion of 
the inspection frequency or change in inspection timing than that identified in the 
subsequent findings and JURMPs.  
 
Each Permittee shall annual notify the Regional Board, prior to the commencement of 
the wet season, of all the Industrial Sites and Industrial Facilities subject to the General 
Industrial Permit  or other individual NPDES permit with potential violations that were 
inspected within the preceding 6 months.” 

 
• Food Facility Inspections (Section F.3.b.(4)(d), Page 61) 

The Permittees appreciate the elimination of the proposed expanded requirement to 
address maintenance of greasy roof vents.  As noted in our April 2007 comments, the 
existing Food Facility Inspection program, which focuses on the major water-quality 
related issues associated with restaurants including disposal methods for food wastes, 
fats, oils and greases, wash water, dumpster management and floor mat cleaning has 
be shown to be effective.  The Permittees submit that the additional expanded 
requirement, (c)(iv) identification of outdoor sewer and MS4 connections, either be 
deleted from the Tentative Order or the subject of further technical justification of its 
need for this successful program element.  
   

• Third Party Inspections (Section F.3.b(4)(e), Page 61) 
The previous comment on this issue was not addressed in the Regional Board’s two 
Response to Comments documents, and is therefore resubmitted.  The Tentative Order 
includes new, prescriptive requirements for third party inspections that provide a 
significant amount of detail as to how the inspection program must be managed.   
However, the Findings and the Fact Sheet do not address the need for these expanded 
requirements or provide any rationale as to how these new requirements would make 
the third-party inspection program more effective.  
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In fact, this level of detail should be determined locally and should be included as a part 
of the program within the model DAMP and local JURMPs.  After the inclusion of the 
industrial and commercial inspection programs in the third term permit, the Permittees 
determined that they could leverage their resources by utilizing and expanding upon 
existing inspection programs to assist them in complying with the permit instead of 
creating duplicative inspection programs.  The ability to utilize third-party inspections as 
an effective part of the program, has allowed the Permittees to maximize their resources.  
An example of a third party inspection program that has been developed and 
implemented is the use of the Orange County Health Care Agency (OCHCA) inspectors 
to assist the Permittees in inspecting 10,000 restaurants countywide on an annual basis.  
The Permittees have developed this program in conjunction with OCHCA so that it is 
only an incremental burden on their limited resources, effective, and allows for clear 
communication between the inspectors and the Permittees.      
 
Since the Permittees have already developed an effective framework for a third-party 
inspection program, provisions (i)(a) through (i)(d) are unnecessary and should be 
deleted from the Tentative Order. 

 
• Retrofit Existing Development (Section F.3.d, Pages 65-66) 

This new provision requires that each Permittee must implement a retrofitting program 
for existing developments (i.e. municipal, industrial, commercial, residential).  These new 
requirements present a significant change and present a substantial burden to the 
municipal stormwater program.   
 
Currently, new development requirements are imposed as conditions of approval for new 
projects and projects that are voluntarily undergoing redevelopment.  A thorough legal 
review is required to determine whether municipalities have the authority to compel land 
development requirements absent a voluntary land development application and if such 
authorities can be developed given other legal constraints. 
 
The Permittees do not concur with the statement of the Regional Board in the 
supplemental fact sheet that “Retrofitting existing development is practicable for a 
municipality…”  The Permittees request that the Regional Board provide a technical 
justification for this statement.  A systematic evaluation of the technical and legal 
opportunities and constraints of a requirement to require retrofitting, especially of private 
landowners, is necessary to determine whether or not such a requirement is practicable.  
The evaluation must precede the permit provision to mandate MS4s require retrofitting of 
existing development.   
 
These provisions of the permit represents an entire new approach to existing 
development that places an unknown significant burden on the Permittees and ultimately 
to property owners in the south Orange County area.  The Permittees therefore request 
that this unprecedented requirement be eliminated from the permit. 
 

ID/IC Program 
 
• Investigation/Inspection and Follow Up (Section D.4.e(2)(b) and (c), Page 68-69)  
 

The County appreciates the acknowledgement of the concern in the Regional Board’s 
first Response to Comments document regarding the intent of the permit language.  
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However the language of the Tentative Order was not altered to match the Regional 
Board’s stated intent that the investigation must be initiated within the specified 
timeframe.  The requirements in the Tentative Order are that the Permittees must 
conduct the investigation within the specified time frame. 
 
The following language changes are requested within the Tentative Order to better meet 
the intent of this requirement as stated by the Regional Board.  
 

(b) Field screen data: Within two business days of receiving dry weather field 
screening results that exceed action levels, the Permittees must either conduct 
initiate an investigation to identify the source of the discharge or document the 
rationale for why the discharge does not pose a threat to water quality and does 
not need further investigation. 

 
(c) Analytical data: Within two business days of receiving analytical laboratory 

results the exceed action levels, the Permittees must either conduct initiate an 
investigation to identify the source of the discharge or document the rationale for 
why the discharge does not pose a threat to water quality and does not need 
further investigation. 

 
Watershed Urban Runoff Management Program (Section G, Page 70) 
The Tentative Order includes increasingly prescriptive requirements for the Watershed Urban 
Runoff Management Program (WURMP).  The Fact Sheet states that the increased 
prescriptiveness for the WURMP provision was necessary because enforceability of the permit 
has been a critical aspect. The Fact Sheet further states that: 
 

“For example, the watershed requirements of Order No. R9-2002-01 were some of the 
Order’s most flexible requirements. This lack of specificity in the watershed requirements 
resulted in inefficient watershed compliance efforts. This situation reflects a common 
outcome of flexible permit language.  Such language can be unclear and unenforceable, 
and it can lead to implementation of inadequate programs14.” 

 
Not only do the Permittees take strong exception to this statement, but the Fact Sheet is 
inconsistent with the Findings, which simply state that the WURMPs need to focus on the high 
priority water quality issues. In addition, the Fact Sheet does not acknowledge any of the 
notable Permittee successes including 1) the development of a South Orange County Integrated 
Regional Watershed Management Plan (IRWMP), which resulted in a $25 million IRWMP 
competitive grant award, (2) the 303(d) de-listing efforts that are ongoing and have been 
submitted for consideration; and 3) the efforts of the County of Orange and major landowners, 
such as Rancho Mission Viejo to put in place a comprehensive watershed land use/open space 
strategy for the San Juan Creek Watershed/Western San Mateo Watershed through the 
approved Southern Subregion Habitat Conservation Plan  (HCP) and Special Area 
Management Plan (SAMP) both of which include water quality/quantity management as an 
integral component.  
 

                                                 
14 Fact Sheet/Technical report for Tentative Order No. R9-2007-0002, page 10 
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The Permittees submit that the increased prescriptiveness of the Tentative Order is 
unwarranted and antithetical to a watershed management approach, which should be founded 
on a stakeholder driven process.  Successful watershed-based programs follow a stakeholder 
driven process and are developed from the “bottom-up” not from the “top-down”.  The 
Permittees must be given latitude in how the watershed-based programs are developed and 
implemented, especially since many of the pollutants of concern (Cu, Zn, pesticides, pathogen 
indicators, etc.) and issues are the same within and among watersheds. 
 
The language must be modified to provide the flexibility that is necessary within a watershed 
management program (similar to the language in Order No. R9-2002-0001) and, instead, focus 
on the major objectives for the program.  Some language changes that would assist the Board 
in making these changes are provided below. 
 

• Lead Watershed Permittee (Section G.1.a, Page 71)  
The Tentative Order has designated which entity within the watershed should be the 
default lead Permittee and what those responsibilities entail.  The Permittees contend 
that this level of detail is inappropriate for a permit provision and should, instead, be a 
collaborative decision that is made among the various watershed stakeholders based on 
locally determined criteria and needs.   
 
The Permittees propose that the language be modified as follows: 
 

a. Lead Watershed Permittee Identification 
Watershed Permittees may must identify the Lead Watershed Permittee for 
their WMA.  In the event that a Lead Watershed Permittee is not selected and 
identified by the Watershed Permittees, by default the Permittee identified in 
Table 3 as the Lead Watershed Permittee for that WMA must be responsible 
for implementing the requirements of the Lead Watershed Permittee in that 
WMA.  The Lead Watershed Permittees must will serve as liaisons between 
the Permittees and Regional Board, where appropriate. 

 
• BMP Implementation and Assessment (Section G.1.e, Page 74) 

The Tentative Order requires an arbitrary minimum number of watershed activities to 
occur in each year.  The Fact Sheet states that the Permittees have completed the 
assessments, prioritization, and collaboration and now need to implement the activities 
identified.   
 
While the Permittees agree that there are activities that will be undertaken in 
conformance with the WURMP, the Tentative Order should not presuppose that the 
Permittees will not follow through with implementation of the WUMRPs now they have 
been developed.  Since this requirement is unfounded, onerous, arbitrary, and dictates a 
top-down approach for managing the watersheds, the language should be modified to 
incorporate the flexibility necessary for the stakeholders to identify the BMPs to be 
implemented and the details of that implementation.   
 
The Tentative Order language should be modified to remove the prescriptive detail and 
incorporate more flexible language that will ensure that the WURMPs contain 
performance standards, timeframes for implementation, responsible parties and 
methods for measuring the effectiveness of their programs.   
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Fiscal Analysis (Section H, Page 78)  
Section F of the Tentative Order requires the Permittees to secure the resources necessary to 
implement the permit, conduct a fiscal analysis of the stormwater program, and develop a long-
term funding strategy and business plan.  While the Permittees agree with Board staff that there 
is an identified need to prepare a fiscal reporting strategy to better define the expenditure and 
budget line items and to reduce the variability in the reported program costs and have 
committed to do such in the ROWD, the Permittees take exception to the requirement to 
develop a long-term funding strategy and business plan.  The concerns for these new 
requirements are discussed in further detail below. 

 
• Long Term Funding Strategy and Business Plan (Section H.3, Page 78) 
 
The Tentative Order requires that each Permittee submit a funding business plan that 
identifies the long-term strategy for program funding decisions.  The Fact Sheet states that 
this requirement is based on the need to improve the long-term viability of the program and 
is based on the 2006 Guidance for Municipal Stormwater Funding from the National 
Association of Flood and Stormwater Management Agencies (NAFSMA).  The Fact Sheet 
further indicates that, without a clear plan, that the Board has uncertainty regarding the 
implementation of the program.   
 
The Permittees have a demonstrated history of compliance and leadership in developing, 
implementing and adequately funding the stormwater program.  Regardless of the source of 
funds, a historical review of the expenditures to date provide undisputable evidence that the 
Permittees are dedicated to the program, plan their budgets accordingly, and have 
adequately funded the program for the past 16 years.  In our previous comments we 
provided a historical review of the shared and individual costs of program implementation 
that demonstrates the commitment of the Permittees to funding the program.  It is an 
unnecessary diversion of the Permittees resources to invest in the development of a new 
tool for a program component that has been successfully met for 16 years. 
 
The Regional Board staff relies on the 2006 NAFSMA Guidance for Municipal Stormwater 
Funding to justify this new requirement.  We note that this national guidance document was 
developed to provide a resource to local governments as they address stormwater program 
financing challenges and primarily focuses on the considerations and requirements for 
developing a service/user/utility fee.  While the guidance document states that the most 
“successful” programs have developed a business plan, such guidance is not a one size fits 
all approach, and in light of the history of the Orange County Program it is not warranted 
and should be removed from the permit. 
 

• TMDLs (Section I, Page 79) 
This new provision supports Finding E.12 and identifies that adopted TMDL WLAs will be 
incorporated as numeric effluent limits for specific pollutants and watersheds.   
 
As noted previously in these comments (see comments on Finding E12), the County has 
significant reservations about the use of either Clean Up and Abatement Orders (as 
indicated in the TO) or Cease and Desist Orders (as indicated in the supplemental Tentative 
Fact Sheet) as the means by which to incorporate forthcoming TMDL WLAs into the MS4 
permit.  The Permittees request an explanation as to why the Regional Water Board plans to 
use these two types of enforcement tools to specify TMDL requirements.   
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Also as noted previously, the Permittees are concerned that it appears the Regional Board 
plans to incorporate WLAs as numeric effluent limits in the stormwater permit without 
consideration of other options or as to how the TMDL may be written, which might include: 

• Requiring implementation of specific BMPs in the permit; 
• Providing a recommended menu of potential BMPs in the TMDL, implementation plan, 

or the permit for sources to evaluate and select; 
• Referencing BMP performance standards in the TMDL, implementation plan, or the 

permit; 
• Recommending the selection of BMPs and developing benchmark values or 

performance measures; and  
• Requiring the review of existing BMPs and selecting additional BMPs to achieve 

progress. 
 
The USEPA draft handbook TMDLs to Stormwater Permit lists the above options and notes 
that: 

“There are no guidelines for determining which approach is most appropriate to use. 
It is likely that a variety of factors, including type of source, type of permit, and 
availability of resources, will influence which approach makes the most sense.” 

 
It does not appear that the Regional Board has consider the variety of factors in determining 
that numeric effluent limitations are most appropriate method of incorporating the WLAs for 
all pollutants in all watersheds into the MS4 stormwater permit.  

 
Program Effectiveness Assessment (Section J, Page 79)  

 
The previous comments on this issue made by the Permittees were not addressed in the 
Regional Board’s two Response to Comments documents, and are therefore resubmitted. 
 
Section J. of the Tentative Order requires the Permittees to assess the effectiveness of their 
JURMP, identify necessary program modifications, and report that information to the 
Regional Water Board on annual basis.  Section J.1.a. identifies specific water quality-based 
objectives for 303(d) listed water bodies, environmentally sensitive areas (ESAs), and the 
major program components.   
 
Although the concept and intent of the provision is understood and supported by the 
Permittees, the specificity and inclusion of the required water quality-based objectives and 
focus on the 303(d) listed water bodies and ESAs is misplaced and has not been developed 
within the context of the California Stormwater Quality Association (CASQA) Guidance, the 
existing Orange County program effectiveness assessment framework and metrics, or the 
recommendations within the ROWD (Section 1.2.2).  In addition, the Tentative Order also 
requires that each Permittee conduct their own assessments including integrated 
assessments, which are more effective on a regional scale and over a longer timeframe.  As 
written, this section of the Tentative Order does not provide flexibility for the Permittees to 
develop objectives and an overall strategy for the effectiveness assessment and will result in 
resources being expended without achieving the intended goal.   
 
Since the Permittees have already developed and implemented a program effectiveness 
assessment framework and programmatic and environmental performance metrics and have 
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committed to developing metric definitions and guidance to improve the efficacy of the 
assessments in the ROWD, the provision should be modified to allow the Permittees to 
functionally update their long-term effectiveness assessment approach.  The updated 
approach would build on the existing framework that has been utilized within the County for 
the past four years as well as the CASQA Municipal Stormwater Program Effectiveness 
Assessment Guidance Document, May 2007, and would assess the jurisdictional, 
countywide, and watershed-based elements of the stormwater program.  The long-term 
strategy would include the purpose, objectives, and methods for the assessments and 
achieve the Regional Water Board staff objectives.   
 
The proposed language, which is provided below, would replace J.1. and J.2. of the 
Tentative Order and is based on the current permit requirements. 
 
The proposed language is: 
 

a. As part of its individual JURMP, each Permittee shall update their long-term strategy 
for assessing the effectiveness of its individual Jurisdictional URMP based on lessons 
learned from the existing program framework and available guidance. The long-term 
assessment strategy shall identify the purpose, objectives, methods and specific direct 
and indirect measurements that each Permittee will use to track the long-term progress 
of its individual Jurisdictional URMP towards achieving improvements in receiving water 
quality. Methods used for assessing effectiveness shall include the following or their 
equivalent: surveys, pollutant loading estimations, and receiving water quality 
monitoring. The long-term strategy shall also discuss the role of monitoring data in 
substantiating or refining the assessment. 
 
b. As part of its individual Jurisdictional URMP Annual Report, each Permittee shall 
include an assessment of the effectiveness of its Jurisdictional URMP using the direct 
and indirect assessment measurements and methods developed in its long-term 
assessment strategy. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 

 
c. Long-term strategy for assessing the effectiveness of the Watershed URMP. As part 
of the WURMPs, the watershed Permittees shall update their long-term strategy for 
assessing the effectiveness of the WURMPs based on lessons learned from the existing 
program framework and available guidance. The long-term assessment strategy shall 
identify the purpose, objectives, methods and specific direct and indirect performance 
measurements that will track the long-term progress of Watershed URMP towards 
achieving improvements in receiving water quality impacted by urban runoff discharges. 
Methods used for assessing effectiveness shall include the following or their equivalent: 
surveys, pollutant loading estimations, and receiving water quality monitoring. The long-
term strategy shall also discuss the role of monitoring data in substantiating or refining 
the assessment. The updated long-term strategy shall be submitted within 365 days 
after adoption of the permit. 

 
Reporting (Section K, Pages 83-85, and Section G, Page76) 

 
The previous comments on this issue made by the Permittees were not addressed in the 
Regional Board’s two Response to Comments documents, and are therefore resubmitted. 
Section H of the Tentative Order requires the Permittees to submit the following reports: 
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• Individual and Unified JURMP annual reports - September 30 of each year (July 1 – 
June 30) 

• Individual and Unified WURMP annual reports - January 31 of each year (July 1 – 
June 30) 

 
Although the Permittees understand that the Tentative Order included these changes to 
allow for a longer time period between the two sets of submittals, the Permittees would 
receive more benefit from keeping the two timelines for the submittals aligned. As such, the 
language should be revised so that the JURMPs and WURMPs are submitted January 31 of 
each year.  This will allow the Permittees to assess their stormwater program and water 
quality monitoring program and conduct an integrated assessment to identify water quality 
improvements. 
 
Section G.4. requires that the Permittees submit the Aliso Creek WURMP annual report by 
March 1 of each year for the period January – December of the previous year.  Since the 
Watershed Action Plan Annual Report for the Aliso Creek Watershed has historically been 
submitted in November of each year and has been based on the fiscal year like the other 
WURMP reports, it is unclear why Board staff are requiring this change.  As such, the Aliso 
Creek WURMP submittal is now inconsistent with the other WURMP submittals both in the 
date for submittal and the time period for which the report covers.   
 
The submittal date for the Aliso Creek WURMP annual report should be modified to be 
aligned with the other WURMP submittals.  The proposed language modification is as 
follows: 
 

4.  Aliso Creek Watershed RMP Provisions 
b.   Each Copermittee must provide annual reports by March 1 January 31 of each 

year beginning in 20089 for the preceding annual period of January July 1 
through December June 30… 
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ATTACHMENT C 

 
ORANGE COUNTY ENVIRONMENTAL MONITORING & REPORTING  

PROGRAM COMMENTS ON 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION  
TENTATIVE ORDER No. R9-2009-0002 

NPDES NO. CAS0108740 
 

INTRODUCTION 
 
Attachment C contains the principal technical comments of the County of Orange (the 
“County”) regarding the monitoring and reporting requirements in Attachment E of 
Tentative Order No. R9-2009-0002 dated March 13, 2009 (“Tentative Order”).   

The County has endeavored to provide a complete set of comments on the Tentative 
Order.  However, the County reserves the right to submit additional comments relating to 
Tentative Order No. R9-2009-0002 and the supporting Fact Sheet/Technical Report to 
the Regional Board in the future. 

GENERAL COMMENT 

“monitoring is most useful when it results in more effective management decisions,  
specifically management decisions that protect or rehabilitate the environment.” (NAS, 
1991) 
 
In 2002 and 2003, the Permittees completed development of the San Diego Region 
Receiving Waters Monitoring and Reporting Program and the San Diego Region Dry-
Weather Monitoring Program for wet and dry weather, respectively. Compared to prior 
monitoring efforts (pre NPDES, First and Second Permit Term Programs), the Third 
Permit Term monitoring program comprised a wider array of methods and a broader 
range of locations intended to effectively support the development and implementation of 
the Drainage Area Management Plan (DAMP).  The specific comments provided below 
are intended to ensure that any changes to environmental monitoring requirements are 
based on careful strategic assessments of the current effort to ensure that revisions 
ultimately continue to most effectively support DAMP implementation.  Also, at a time of 
unprecedented fiscal challenge there can be no required commitment of additional 
resources to environmental monitoring.  Any new monitoring requirements will require 
offsetting and compensatory reductions in existing monitoring obligations. 
  
 

SPECIFIC COMMENTS 

II.A.1.   Analytical Testing Requirements for Mass Loading, Urban Stream 
Bioassessment, and Ambient Coastal Receiving Water Stations (Table 1)  

The 6-hour holding time for samples of indicator bacteria limit the length of time that 
sampling teams can spend in the field and do not allow sampling of some episodic 
events.  A typical day of Bioassessment monitoring at three locations requires 8 hours in 
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the field for PHAB assessment, and collection of benthic macroinvertebrate, water 
quality, and toxicity testing samples.  Mass Emissions monitoring of stormwater runoff 
can occur on weekends and holidays when contract laboratory services are not 
available.  Most importantly, monitoring bacteriological quality of stormwater at Mass 
Emissions site will not produce useful information since access to flood control channels 
is prohibited during periods of stormwater runoff and the Mass Emissions monitoring 
sites are generally great distances upstream of the coastal receiving waters.  

Proposed Modification: 

Exempt monitoring of bacteriological quality at Bioassessment sites and during 
stormwater events at Mass Emissions sites.  

Monitoring for oil and grease concentration will not detect lighter petroleum fractions 
such as gasoline and diesel.  Oil and grease has rarely been detected in 5 years of 
monitoring in the Dry Weather Reconnaissance Monitoring Program. 

 Proposed modification: 

Collect a grab sample for oil and grease during stormwater runoff monitoring at Mass 
Emissions and Ambient Coastal Receiving Water sites.  Collect a grab sample for total 
petroleum hydrocarbons whenever a sheen is observed. 

II.A.2.b. Urban Stream Bioassessment Monitoring Frequency [page 7] 

A Stormwater Monitoring Coalition (SMC) review of Bioassessment data collected in 
Southern California has shown that at sites where flow is year-round there is no 
statistical difference in IBI scores between the spring and fall seasons.  

Proposed Modification: 

Modify the sampling frequency for Bioassessment to once a year. 

II.A.2.b(1) Urban Stream Bioassessment Monitoring - Alternative Frequency 
Plan/Special Studies [page 8] 

 
The waiver of a single, annual Bioassessment monitoring event to alternatively conduct 
a study on the effects of PHAB modification on WARM, WILD, and/or COLD beneficial 
uses of inland receiving waters would not constitute a quid quo pro exchange of 
resources.  The special study would be much more costly 
 
Proposed modification: 
 
The Regional Board should offer a more equitable option for alternative monitoring.  One 
option could be reallocation of saved resources from a once-per-year sampling 
frequency (proposed above) to a collaborative SMC study on the effects of PHAB 
modification. 
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II.A.5.c(2) Coastal Stormdrain Monitoring – Special Investigation Stations  
[page 13]  

It is unclear why the Pearl Street drain is included in the list of priority drains for special 
investigations.  In the latest PEA submittal, Figures C-11.16b and C-11.16c show that 
none of the 51 samples collected from the surfzone near the drain outlet contained 
concentrations of indicator bacteria above the AB-411 single sample standards.  
 
Proposed Modification: 
 
Remove special study requirement for the PEARL street drain. 
 
The requirement that all special investigations be concluded by June 30, 2011 does not 
provide adequate time for determining if conditions in receiving waters are protective, or 
likely to be protective, of beneficial uses (I.B, Question 1).  In order to answer Question 1 
sufficiently, an epidemiological study must be conducted.  The Doheny State Beach 
epidemiology study has shown that these methods are quite expensive and require a 
significant commitment of resources.  Question 4 will be best answered when the 
methods of Microbial Source Tracking are more refined.  Extending the reporting period 
for the special investigations will provide a better basis to address the Regional Board's 
concern about sources of bacteria and impacts on beneficial uses.  
 
Proposed modification: 
 
Modify the reporting requirements to allow for a phased reporting schedule such as: 
 

• Annual Reports 
o Assess quality of receiving waters relative to AB-411 criteria (Q1)   
o Evaluate spatial extent of runoff influence on surfzone (Q2) 
o Trend Analysis (Q5) 
o Evaluate runoff contribution to bacterial concentrations in the surfzone 

(Q3) 
• Report of Waste Discharge 

o Results of MST studies if methods have been adopted by the SMC (Q4) 
o Results of epidemiological studies if significant impacts have persisted 

beyond year 3 and natural uncontrollable sources have not been 
identified. 

 
II.A.6.b High Priority Inland Aquatic Habitats [page 14]  

The requirement that the new Inland Aquatic Habitat monitoring program be 
implemented by the beginning of the rainy season 2010 does not provide adequate time 
to develop this new monitoring program nor reallocate staff resources from the existing 
monitoring program.  Furthermore, Regional Board staff must recognize that any 
increase in any specific element of the monitoring effort will need to be offset by 
strategically considered compensatory reductions in other elements. 
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Proposed modification: 
 
Program implementation of this new monitoring program should be postponed until the 
end of storm season 2010-11. 
 
II.B.1 Wet Weather Runoff Monitoring – MS4 Outfall Monitoring [page 15 and May 5 
updates]  

See comment above with respect to implementation schedule. 
 
Proposed modification: 
 
Program implementation of this new monitoring program should be postponed until the 
2010-2011 monitoring year. 
 
II.B.2 Wet Weather Runoff Monitoring – Source Identification Monitoring [page 15]  

The requirement that the new Source Identification monitoring program be implemented 
within each watershed and must begin no later than the 2008-2009 monitoring year 
occurs during a timeframe prior to permit adoption.    
 
Proposed modification: 
 
Program implementation of this new monitoring program should be postponed until the 
2010-2011 monitoring year to allow the Permittees adequate time to develop this new 
monitoring program and integrate it into the next budget cycle (2001-11).   
 
II.C Dry Weather Non-stormwater Effluent Limits [page 20 and May 5 updates]  

The 1-hour composite sampling requirement (if flow is observed) will make monitoring of 
three sites in a single day (by a single team) difficult because of holding time 
requirements for bacteriological samples. 
 
Proposed modification: 
 
Dry Weather Reconnaissance monitoring should be conducted with grab samples.  
Composite sampling should be considered as an ancillary assessment tool for use when 
additional source identification efforts are deemed necessary.  
 
III.A.1 Reporting Program – Planned Monitoring Program [page 30] 
 
The requirement that the Planned Monitoring Program be submitted September 1st of 
every year, beginning on September 1, 2009, does not allow adequate time for analysis 
of the monitoring data from the prior year as it is affected by management actions 
undertaken throughout the MS4, subject of the annual Performance Effectiveness 
Assessment.    
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Proposed modification: 
 
Rather than additional reporting requirements to describe routine monitoring efforts, 
Board staff and the Permittees should conduct an annual meeting after submission of 
the Annual Report to discuss the content of the report and any changes to the 
monitoring program or suggestions for special studies.  This approach will promote a 
more collaborative relationship between the Permittees and Board staff and may help 
streamline the renewal of future permits. 
 
III.A.2 Reporting Program – Monitoring Annual Report [page 30] 
 
The requirement that the Receiving Waters and Urban Runoff Monitoring Annual Report 
be submitted October 1st of every year, beginning on October 1, 2010, does not provide 
adequate time for relevant analysis of the monitoring data collected in the 12-month 
period immediately prior to the proposed reporting date.  Previous annual reports were 
submitted on November 15th of each year and assessed the results of monitoring 
activities conducted in the 12-month period ending 4 ½ months prior to the reporting 
date.  
 
Proposed modification: 
 
The Receiving Waters and Urban Runoff Monitoring Programs Annual Report should be 
submitted in conjunction with the Unified Annual Report and Performance Effectiveness 
Assessments 
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May 15, 2009 
 

Via electronic mail 
 
Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
 

Re: Comments on Revised Tentative Order No. R9-2009-0002 
 

Dear Mr. Robertus and Members of the Board: 
 

We write on behalf of the Natural Resources Defense Council (NRDC) and our over 
100,000 California members.  We have reviewed the Revised Tentative Order No. R9-2009-
0002, NPDES Permit No. CAS0108740— the latest draft of the Waste Discharge Requirements 
for Discharges of Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining 
the Watershed of the County of Orange, the Incorporated Cities of Orange County, and the 
Orange County Flood Control District Within the San Diego Region (“South Orange County”) 
NPDES Permit,  released on March 13, 2009.  We appreciate the opportunity to submit the 
following comments on the Revised Tentative Order (“Tentative Order” or “Permit”).   

 
I. Introduction. 

 
We are disappointed with the Tentative Order.  It is inconsistent with state and federal 

law in absolute terms and does not adequately respond to comments from both EPA and NRDC 
or reflect the direction of the Board at the conclusion of the last hearing.   With respect to low 
impact development (“LID”), it continues to pursue highly flawed approaches that are vague and 
ambiguous and fail to implement the federal maximum extent practicable standard.  Indeed, the 
flaws in the LID approach are even more apparent in contrast to the recent adoption by the Los 
Angeles Regional Water Quality Control Board of LID provisions which require onsite retention 
of the 85th percentile design storm.  The requirements imposed by the Los Angeles Regional 
Board also require offsite mitigation when onsite compliance is not feasible.  Notably, NRDC, 
other environmental groups, and all of the permittees in Ventura County supported these 
provisions.  During the South Orange County permit workshop held on May 6, staff provided 

0004345



Executive Officer and Members of the Board 
RWQCB San Diego Region 
Page 2  
 
some indication that further modifications of the permit would be forthcoming to make it both 
clearer and consistent with the federal MEP standard.  We strongly encourage this direction.1      
 
II. Summary of Comments. 

 
Our concerns relate to various components of the Tentative Order, most notably the 

Development Planning Component and its LID provisions.  Summarized below are the areas that 
need particular attention:  

 
• The Tentative Order lacks a clear performance standard—tied to onsite retention 

of stormwater—that requires robust implementation of LID techniques; 
 
• The Tentative Order contains unlawfully vague and general new development and 

redevelopment provisions; 
 

• The control measures included in the Development Planning Component do not 
meet the “maximum extent practicable” (“MEP”) standard of the Clean Water 
Act, especially given other stormwater control measures being implemented in 
California and around the U.S.; 

 
• The control measures in the Tentative Order do not constitute “best management 

practices,” as required by law; 
 

• The Tentative Order would allow unlawful waivers from hydraulic sizing criteria 
and does not adequately require mitigation for non-complying projects; 

 

                                                 
1 The changes reflected in the May 5, 2009 errata sheet (“Tentative Updates”) move the 
Tentative Order toward the type of numeric performance standard that is necessary for LID 
implementation.  However, various problems remain and need to be addressed.  First, revised 
Section F.1.d.(4)(c) does not clearly require onsite retention (through infiltration, harvesting and 
reuse, or evapotranspiration) and states only that LID BMPs must “capture” the design storm 
volume.  The word “capture” should be replaced with “retain onsite.”  Furthermore, several of 
the BMPs described as “LID” BMPs are not, in fact, LID BMPs and should not count toward 
LID obligations.  The new provision also requires conventional treatment control (pursuant to 
Section F.1.d.(6)) for “[a]ny volume, over and above the design capture volume, that is not 
captured by the LID BMPs.”  This makes little sense, however, because the design capture 
volume for LID BMPs is exactly the same as the treatment control volume of Section F.1.d.(6), 
so we cannot understand when this treatment provision would ever apply and it muddies the 
requirement.  Overall, these changes are a step in the right direction, but the provision requires 
clarification and revision to serve as an appropriate and legally adequate numeric performance 
standard.  We have commented in this letter only on the previously noticed version of the 
Tentative Order because the errata sheet implies that its changes are not yet intended to be 
incorporated into the Tentative Order. 

0004346



Executive Officer and Members of the Board 
RWQCB San Diego Region 
Page 3  
 

• The Tentative Order precludes meaningful Regional Board and public review of 
critical aspects of the Permit; 

 
• The hydromodification provisions are inadequate to prevent adverse 

geomorphological changes; 
 

• The Tentative Order’s applicability criteria for the Development Planning 
Component must be significantly lowered to meet the MEP standard; 

 
• The Tentative Order needs to clarify that waste load allocations from adopted 

TMDLs are enforceable Permit limitations and/or will be included in the Permit; 
 

• The Tentative Order allows the discharge of pollutants from new dischargers and 
sources; 

 
• The Tentative Order fails to prohibit all non-stormwater discharges; and 

 
• The Permit application does not include an assessment of the likely effectiveness 

of the control measures imposed. 
 

All of these problems need to be addressed before the Tentative Order will pass legal 
muster under the Clean Water Act and effectively move South Orange County toward 
compliance with water quality standards. 
  
III. Standards Governing the Adoption of the Tentative Order by the Regional Board.  

 
 In considering the Tentative Order, the Regional Board must not only ensure compliance 
with substantive legal standards, but it must also ensure that it complies with well-settled 
standards that govern its administrative decision-making.  The Tentative Order must be 
supported by evidence that justifies the Regional Board’s decision to include, or not to include, 
specific requirements.  The Regional Board would be abusing its discretion if the Tentative 
Order ultimately fails to contain findings that explain the reasons why certain control measures 
and standards have been selected and others omitted.  Abuse of discretion is established if “the 
respondent has not proceeded in the manner required by law, the order or decision is not 
supported by the findings, or the findings are not supported by the evidence.”  (Cal. Code Civ. 
Proc. § 1094.5(b); see also Zuniga v. Los Angeles County Civil Serv. Comm’n (2006) 137 
Cal.App.4th 1255, 1258 (applying same statutory standard).)  “Where it is claimed that the 
findings are not supported by the evidence, … abuse of discretion is established if the court 
determines that the findings are not supported by the weight of the evidence.”  (Phelps v. State 
Water Resources Control Bd. (2007) 157 Cal.App.4th 89, 98-99.) 
 

The administrative decision must be accompanied by findings that allow the court 
reviewing the order or decision to “bridge the analytic gap between the raw evidence and 
ultimate decision or order.”  (Topanga Ass’n for a Scenic Cmty. v. County of Los Angeles (1974) 
11 Cal.3d 506, 515.)  This requirement “serves to conduce the administrative body to draw 
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legally relevant sub-conclusions supportive of its ultimate decision … to facilitate orderly 
analysis and minimize the likelihood that the agency will randomly leap from evidence to 
conclusions.”  (Id. at 516.)  “Absent such roadsigns, a reviewing court would be forced into 
unguided and resource-consuming explorations; it would have to grope through the record to 
determine whether some combination of credible evidentiary items which supported some line of 
factual and legal conclusions supported the ultimate order or decision of the agency.”  (Id. at 517 
n.15.)  Currently, the Tentative Order’s provisions are not supported by the necessary evidence, 
as discussed below, and the Regional Board has failed to explain its decision not to adopt control 
measures and standards that have been adopted by other jurisdictions and proven by scientific 
studies to be more effective than the control measures and standards in the Tentative Order.  The 
lack of substantial evidence to support the Tentative Order renders it unlawful.  (See, e.g., 
Bangor Hydro-Elec. Co. v. F.E.R.C. (D.C. Cir. 1996) 78 F.3d 659, 664.) 
 
IV. The Tentative Order is Inadequate to Control Stormwater Pollution from New 

Development and Redevelopment and Fails to Ensure Compliance with the 
Minimum Requirements of State and Federal Law. 

 
 The Tentative Order’s Development Planning Component remains legally inadequate and 
is not based on the evidence in the record before the Regional Board.  As currently written, the 
Tentative Order does not require any specific level of LID implementation and would, as 
explained below, essentially allow the Copermittees to regulate themselves and to grant 
wholesale waivers of otherwise universally applicable SUSMP sizing criteria.  There is no stated 
analysis that supports the staff’s proposals or provides even a general assessment of the water 
quality impact of the proposed approach.  Furthermore, the Tentative Order’s Development 
Planning Component fails to address the known water quality problems that staff articulate in the 
Fact Sheet (See, e.g., Revised Fact Sheet for Tentative Order 2008-001, at 26) and falls well 
below many other stormwater permits and regulatory documents around the country.  In all of 
these respects, staff have failed to adequately respond to the issues raised when the last draft of 
the Permit was rejected by the Regional Board, and the revisions in the current draft do not 
address the fundamental weaknesses of the Tentative Order. 
 

The Development Planning Component is particularly critical for addressing the root 
causes of stormwater pollution, which is why we have focused significant attention in our 
comments here and in our previous letter on these requirements.  As the U.S. EPA has noted:  

 
Most stormwater runoff is the result of the man-made hydrologic modifications 
that normally accompany development.  The addition of impervious surfaces, soil 
compaction, and tree and vegetation removal result in alterations to the movement 
of water through the environment.  As interception, evapotranspiration, and 
infiltration are reduced and precipitation is converted to overland flow, these 
modifications affect not only the characteristics of the developed site but also the 
watershed in which the development is located.  Stormwater has been identified 
as one of the leading sources of pollution for all waterbody types in the United 
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States.  Furthermore, the impacts of stormwater pollution are not static; they 
usually increase with more development and urbanization.2    

 
A. The Standard of Practice in the U.S. Requires the Imposition of Low Impact 

Development Techniques Implemented with Clear Metrics for New 
Development and Redevelopment Activities.    

 
LID has been established as a superior and practicable strategy3 and, therefore, must be 

required.  Accordingly, the United States Environmental Protection Agency (“EPA”) has called 
upon Regional Boards across California to prioritize the implementation of LID, recently 
threatening to “consider objecting to the [San Francisco Bay region’s] permit” if it does not 
include “additional, prescriptive requirements” for LID.4  Along with the prioritization of LID 
implementation, “EPA’s primary objective for incorporating LID into renewed MS4 permits, 
especially for those that represent the third or fourth generation of permits regulating these 
discharges, is that the permit must include clear, measurable, enforceable provisions for 
implementation of LID….  [P]ermit[s] should [also] include a clearly defined, enforceable 
process for requiring off-site mitigation for projects where use of LID design elements is 
infeasible.”5  In North Orange County, EPA likewise observed that “the permit must include 
clear, measurable, enforceable provisions for implementation of LID….  We would not support 
replacing [volume retention-based] approaches with qualitative provisions that do not include 
measurable goals.”6 

 
Other government agencies in California and around the U.S. have come to the same 

conclusions.  The California Ocean Protection Council, for instance, strongly endorsed LID last 
year by “resolv[ing] to promote the policy that new developments and redevelopments should be 
designed consistent with LID principles” because “LID is a practicable and superior approach … 
to minimize and mitigate increases in runoff and runoff pollutants and the resulting impacts on 
downstream uses, coastal resources and communities.”7  In Washington State, the Pollution 

                                                 
2 U.S. Environmental Protection Agency (December 2007) Reducing Stormwater Costs through 
Low Impact Development (LID) Strategies and Practices, at v. 
 
3 California Ocean Protection Council (May 15, 2008) Resolution of the California Ocean 
Protection Council Regarding Low Impact Development, at 2. 
 
4 Letter from Douglas E. Eberhardt, EPA, to Dale Bowyer, San Francisco Bay Regional Water 
Quality Control Board (April 3, 2009), at 1.   
 
5 Id. at 1-2.  
 
6 Letter from Douglas E. Eberhardt, EPA, to Michael Adackapara, Santa Ana Regional Water 
Quality Control Board (February 13, 2009), at 2-3. 
 
7 California Ocean Protection Council (May 15, 2008) Resolution of the California Ocean 
Protection Council Regarding Low Impact Development, at 2.  
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Control Hearings Board has found that LID techniques are technologically and economically 
feasible and must, therefore, be required in MS4 permits.8  The National Academy of Sciences 
recently issued a comprehensive report with the same recommendation for stormwater 
management programs: “Municipal permittees would be required under general state regulations 
to make [LID] techniques top priorities for implementation in approving new developments and 
redevelopments, to be used unless they are formally and convincingly demonstrated to be 
infeasible.”9 

 
Critically, as demonstrated in the EPA comments quoted above, the prioritization of LID 

practices is insufficient by itself to meet the MEP standard and must be paired with a measurable 
requirement for the implementation of LID.  Since its inception, the MS4 permitting program has 
been seriously hampered by a pervasive absence of numeric performance standards for the 
implementation of best management practices (“BMPs”) such as LID.  For this reason, in 
December 2007, the State Water Resources Control Board commissioned a report which found 
that “[t]he important concept across all of [the] approaches [described in the report] is that the 
regulations established a performance requirement to limit the volume of stormwater 
discharges.”10  The report also noted that “[m]unicipal permits have the standard of Maximum 
Extent Practicable (MEP) which lends itself more naturally to specifying and enforcing a level of 
compliance for low impact development.”11  Another study, completed for the Ocean Protection 
Council, recommended the following standard: “Regulated development projects shall reduce the 
percentage of effective impervious area to less than five percent of total project area by draining 
stormwater into landscaped, pervious areas.”12     

 
  While we appreciate the fact that the Tentative Order does require some undefined level 

of LID implementation unless the Copermittee makes a finding of infeasibility, the Tentative 
Order remains legally insufficient due to the lack of a numeric performance requirement for LID, 

                                                                                                                                                             
 
8 Puget Soundkeeper Alliance et al. v. State of Washington, Dept. of Ecology, et al. (2008) 
Pollution Control Hearings Board, State of Washington, No. 07-021, 07-026, 07-027, 07-028, 
07-029, 07-030, 07-037, Phase I Final, at 6, 46, 57-58. 
 
9 National Academy of Sciences, Committee on Reducing Stormwater Discharge Contributions 
to Water Pollution, National Research Council (2008) Urban Stormwater Management in the 
United States, at 500. 
 
10 State Water Resources Control Board (December 2007) A Review of Low Impact Development 
Policies: Removing Institutional Barriers to Adoption, at 23 (emphasis added) (hereinafter 
“SWRCB LID Report”). 
 
11 Id. at 4. 
 
12 Ocean Protection Council of California (January 2008) State and Local Policies Encouraging 
or Requiring Low Impact Development in California, at 27. 
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the availability of all-encompassing waivers from treatment standards, the improper placement of 
and failure to define the Tentative Order’s 5% “effective impervious area” (“EIA”) limitation, 
and the ill-conceived nature of other provisions.  These problems with the Development Planning 
Component, elaborated below, need to be remedied before the Tentative Order will meet the 
Clean Water Act’s MEP standard for pollutant reduction.   

 
B. The New Draft of the Tentative Order Does Not Contain—Nor Does it 

Justify the Lack of—Specific Standards for LID Implementation, which 
Rendered the Previous, Rejected Draft of the Permit Unapprovable. 

 
 As noted in our January 24, 2008, letter, which we incorporate by reference herein, the 
previous draft of the Tentative Order was rife with vague and unenforceable provisions.13  Some 
of these provisions have been improved in the new draft, but many remain unacceptable.  This is 
particularly problematic where the Tentative Order fails to establish the necessary numeric 
performance standards which would ensure that the most effective, pollution-reducing BMPs—
i.e., LID practices—are implemented to the maximum extent practicable.14    
 
 These flaws are all the more apparent because they stand in contrast to recently adopted 
LID requirements for Ventura County, adopted on May 7, 2009, by the Los Angeles Regional 
Water Quality Control Board.  The new Ventura County MS4 permit requires that 95% of the 
volume from the 85th percentile storm be retained onsite through infiltration, harvesting and 
reuse, or evapotranspiration.  If full onsite management of the design storm volume is technically 
infeasible, the retention obligation may be reduced, but offsite mitigation with equivalent results 
must be performed (or funds must be contributed to a public mitigation fund in an amount 
sufficient to offset the project’s onsite non-compliance).15  Notably, this requirement resulted 
from a collaboration and agreement between NRDC, Heal the Bay, and all of the Ventura 
County permittees.  This is the type of performance standard that is lacking in the Tentative 
Order. 
  

                                                 
13 Letter from NRDC to John Robertus, San Diego Regional Water Quality Control Board 
(January 24, 2008) (hereinafter “January 24th Letter”).   
 
14 We have recommended the establishment of a 3% EIA limitation, based on watershed science 
and the research of national stormwater expert, Dr. Richard Horner.  Currently, the Tentative 
Order does not include an EIA limitation for LID implementation—it does, however, include a 
5% EIA limitation as an “interim requirement” to address hydromodification.  As explained 
below, this is not the appropriate use of an EIA limitation, and the Tentative Order, furthermore, 
does not include a definition of EIA that would require the proper implementation of this type of 
numeric performance standard.   
 
15 Los Angeles Regional Water Quality Control Board (May 7, 2009), Ventura County 
Municipal Separate Storm Sewer System Permit, Order No. 09-xxx, NPDES Permit No. 
CAS004002, ¶ 5.E.III. 
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1. The Development Planning Component’s Provisions Remain Unlawfully 
Vague and General. 

 
The Tentative Order’s LID provisions are still a collection of largely hortatory provisions 

with no specific measurable outcome.  Unfortunately, even the vast majority of the revisions to 
the Development Planning Component fall into this category, requiring only “assessments” of 
LID practices or applying LID requirements only “where applicable and feasible.”  Narrative and 
subjective terms are, thus, still prominent, e.g.:  “The following LID BMPs … shall be 
implemented … where applicable and feasible,” (Tentative Order ¶ F.1.c.(2)), “Buffer zones for 
natural water bodies, where feasible,” (Tentative Order ¶ F.1.c.(3)), “Where feasible, landscaping 
with native or low water species shall be preferred,” (Tentative Order ¶ F.1.c.(7)), “The review 
… must include an assessment of techniques to infiltrate, filter, store, evaporate, or detain 
runoff,” (Tentative Order ¶ F.1.d.(4)(a)(iv)), “[W]here feasible the Copermittee must take 
appropriate actions,” (Tentative Order ¶ F.1.d.(4)(a)(vi)), “[D]rain a portion of impervious 
areas,” (Tentative Order ¶ F.1.d.(4)(b)(ii)), etc.  Such vague provisions would not enable the 
Regional Board or the Copermittees to measure the outcomes of, or to enforce, the Tentative 
Order’s requirements since implementation could vary enormously.   

 
2. The Tentative Order Needs Revision to Establish an Onsite Retention 

Standard that Will Guide the Implementation of LID Practices.16 
 
The Tentative Order fails to set a specific numeric performance standard for the 

implementation of LID at Priority Development Projects.  As a result, provided that a project 
installs some de minimis LID features, it would comply with the Tentative Order.  In effect, LID 
features would not have to be sized to accommodate any meaningful quantity of stormwater.  
This is completely contrary to the exhortations of expert agencies and scientists, as described 
above, or the standard now adopted by the Los Angeles Regional Water Quality Control Board 
for Ventura County.  

 

                                                 
16 We advocate the implementation of LID practices because LID practices retain stormwater 
onsite through infiltration, harvesting and reuse, or evapotranspiration, thus ensuring that 
pollutant loads do not reach receiving waters.  Others have advanced interpretations of “LID” 
that include the use of treat-and-discharge systems—these systems are not as effective as 
retention practices because the discharged water may still contain pollution, even if it is 
significantly attenuated.  Our interpretation of “LID” is consistent with the U.S. EPA’s: “LID 
comprises a set of approaches and practices that are designed to reduce runoff of water and 
pollutants from the site at which they are generated.  By means of infiltration, 
evapotranspiration, and reuse of rainwater, LID techniques manage water and water pollutants at 
the source and thereby prevent or reduce the impact of development on rivers, streams, lakes, 
coastal waters, and ground water.”  U.S. Environmental Protection Agency (December 2007) 
Reducing Stormwater Costs through Low Impact Development (LID) Strategies and Practices, at 
iii. 
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The specific provisions that fail to establish the necessary, numeric performance standard 
are the “Low Impact Development Site Design BMP Requirements,” which were revised in the 
current draft.  (Tentative Order ¶ F.1.d.(4)(a).)  These provisions merely state that “[e]ach 
Copermittee must require LID storm water practices or make a finding of infeasibility for each 
Priority Development Project.”  (Tentative Order ¶ F.1.d.(4)(a)(i).)  Nowhere in this section, 
however, or anywhere in the Development Planning Component is there a requirement that 
establishes a level of implementation for LID practices.  Indeed, the closest thing to a numeric 
performance standard is the section on “Treatment Control BMP Requirements,” which merely 
mirrors the SUSMP criteria of the State Board’s Bellflower decision.17  (Tentative Order ¶ 
F.1.d(6).)  These are not referenced or included as a numeric performance standard in the LID 
provisions, though, which contain instead the various vague requirements listed above.  In terms 
of requiring onsite retention through LID implementation, the Tentative Order is far from 
meeting the MEP standard because the Tentative Order merely mandates that “[t]he review of 
each Priority Development Project must include an assessment of techniques to infiltrate, filter, 
store, evaporate, or detain runoff close to the source of runoff.”  (Tentative Order 
F.1.d.(4)(a)(iv).)  This amounts to no requirement at all for onsite retention.   

 
The Tentative Order should state:  
 
Copermittees must require that each Priority Development Project retain onsite—
through infiltration, evapotranspiration, or harvesting and reuse—the design storm 
volume listed in Section F.1.d.(6)(a)(i).  

 
Onsite retention standards of this form are becoming prevalent across the country, as discussed 
below, and since their implementation is not only feasible, but will result in better stormwater 
pollution reduction, the Permit cannot meet the Clean Water Act’s MEP standard without such a 
performance requirement.  As currently written, the Tentative Order’s provisions do no more 
than encourage the implementation of some, non-hydraulically-sized LID features—just as the 
last draft of the permit did. 

  
At Priority Development Projects where the traditional SUSMP hydraulic sizing criteria 

are waived (a major problem with the Tentative Order, discussed below), moreover, no BMPs 
have to be properly sized to treat stormwater runoff, so—once again—de minimis 
implementation of stormwater BMPs (not even necessarily LID) arguably would satisfy the 
Tentative Order’s requirements.  This is a nonsensical and unworkable structure, and it is an 
unlawful result for all of the reasons identified in this letter and previously outlined in our 
January 24th Letter.   

 
Overall, the few LID treatment measures listed above and included in the Tentative Order 

do not fix the Tentative Order’s lack of specific LID implementation parameters.  While NRDC 
and EPA both highlighted this problem during the last round of comments on the Tentative 

                                                 
17 State Water Resources Control Board (2000) Water Quality Order No. 2000-11, at 15-18. 
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Order,18 Regional Board staff have not adequately revised the Tentative Order to address this 
paramount concern.  Instead, nearly everything is left to the discretion of the Copermittees, 
which violates federal law, as discussed below.19  
 

C. The Tentative Order’s Post-Construction Provisions Do Not Meet the Clean 
Water Act’s “Maximum Extent Practicable” Standard for Stormwater 
Pollution Reduction. 

  
 Our previous comment letter discussed various failings of the Tentative Order that 
prevent it from meeting the MEP standard.  Little has changed from the prior draft of the 
Tentative Order, unfortunately, and the Tentative Order’s Development Planning Component 
provisions are still far from legally adequate.   
 

1. The MEP Standard Requires that the Tentative Order Impose Far More 
Stringent Stormwater Control Measures and Performance Criteria. 

 
Section 402(p) of the Clean Water Act establishes the MEP standard as a requirement for 

pollution reduction in stormwater permits.  (33 U.S.C. § 1342(p)(3)(B)(iii).)  Regional Board 
staff have failed to implement this standard effectively, and currently the Permit does little more 
than pay lip service to superior stormwater management practices commonly implemented 
around the country.  Nonetheless, “the phrase ‘to the maximum extent practicable’ does not 
permit unbridled discretion.  It imposes a clear duty on the agency to fulfill the statutory 
command to the extent that it is feasible or possible.”  (Defenders of Wildlife v. Babbitt (D.D.C. 
2001) 130 F.Supp.2d 121, 131 (internal citations omitted); Friends of Boundary Waters 
Wilderness v. Thomas (8th Cir. 1995) 53 F.3d 881, 885 (“feasible” means “physically 
possible”).)  As one state hearing board held:  

 
[MEP] means to the fullest degree technologically feasible for the protection of water 
quality, except where costs are wholly disproportionate to the potential benefits….  This 
standard requires more of permittees than mere compliance with water quality standards 
or numeric effluent limitations designed to meet such standards….  The term “maximum 
extent practicable” in the stormwater context implies that the mitigation measures in a 
stormwater permit must be more than simply adopting standard practices.  This definition 
applies particularly in areas where standard practices are already failing to protect water 
quality…. 

 
(North Carolina Wildlife Fed. Central Piedmont Group of the NC Sierra Club v. N.C. Division of 
Water Quality  (N.C.O.A.H. October 13, 2006) 2006 WL 3890348, Conclusions of Law 21-22 
(internal citations omitted).)  The North Carolina board further found that the permits in question 
violated the MEP standard both because commenters highlighted measures that would reduce 

                                                 
18 E-mail from Eugene Bromley, EPA, to Jeremy Haas, San Diego Regional Water Quality 
Control Board (January 24, 2008), at 1-2. 
 
19 See section II.F of our January 24th Letter regarding impermissible self-regulatory systems. 
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pollution more effectively than the permits’ requirements and because other controls, such as 
infiltration measures, “would [also] reduce discharges more than the measures contained in the 
permits.”  (Id. at Conclusions of Law 19.)   
 
 Similarly, in South Orange County, an onsite retention standard based on the effective 
impervious area of a site would be a technologically feasible approach that would reduce 
stormwater discharges and pollution far more than the non-specific measures contained in the 
Tentative Order.20  We have even called to the Regional Board’s attention an EPA study which 
found that LID practices are frequently less costly than conventional stormwater BMPs.21  
Regional Board staff have offered no justification for ignoring our and EPA’s comments 
regarding the need for a specific, enforceable, numeric performance standard and no evidence 
that meeting our proposed onsite retention standard of 3% EIA would be infeasible, assuming 
that—as we have suggested—the Tentative Order includes an appropriate infeasibility provision 
tied to a technically equivalent alternative compliance requirement.  Indeed, the Tentative 
Order’s inclusion of a 5% EIA limitation (albeit inadequately defined) for hydromodification 
purposes strongly implies that Regional Board staff, too, believe that this standard could be 
feasibly implemented in South Orange County.   

 
2. Other Stormwater Permits and Regulatory Documents Around the Country 

Have Adopted Stronger, Practicable Requirements for the Implementation 
of Post-Construction Stormwater BMPs, and the Tentative Order—with 
No Justification—Lags Far Behind these Precedents. 

 
 In the years since the last iteration of the South Orange County Permit, stormwater 
treatment technology has metamorphosed.  In addition to new, clear, effective LID requirements 
adopted by the Los Angeles Regional Water Quality Control Board, summarized below, 
communities around the country have adopted or are considering provisions that far exceed those 
in the draft permit in terms of clarity and environmental performance.  The Development 
Planning Component, as currently drafted, however, differs little in substance from—and 
scarcely accomplishes more than—the last iteration of the Permit and merely includes hortatory 
language regarding the implementation of LID.  (Compare Revised Tentative Order 2008-001 
(December 12, 2001) ¶ D.1. with Tentative Order ¶ F.1.)  The Tentative Order could allow 
significant portions of the stormwater that falls on a site to be treated with relatively ineffective 
BMPs before flowing to receiving waters.  The widespread implementation of other far more 
stringent requirements listed below—as well as the technical analyses conducted by Dr. Horner, 

                                                 
20 R. Horner, Investigation of the Feasibility and Benefits of Low-Impact Site Design Practices 
(“LID”) for Ventura County (February 2007); R. Horner, Investigation of Low-Impact Site 
Design Practices for the San Diego Region (2008). 
 
21 U.S. Environmental Protection Agency (December 2007) Reducing Stormwater Costs through 
Low Impact Development (LID) Strategies and Practices, at iv, 2, 27.  See also ECONorthwest 
(November 2007) The Economics of Low-Impact Development: A Literature Review. 
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based on other southern California localities, including San Diego County—creates a 
presumption that such requirements would be practicable in South Orange County.     
 
 Many jurisdictions outside of South Orange County have recognized the paramount 
importance of mandating onsite retention of a certain quantity of stormwater since onsite 
retention prevents all pollution in that volume of rainfall from being discharged to receiving 
waters:  

 
• Ventura County: Retain onsite at least 95% of the rainfall that results from the 85th 

percentile storm; offsite mitigation is allowed if complete onsite retention is 
technically infeasible, but offsite mitigation must provide equivalent results and can 
only substitute for approximately 25% of the onsite retention volume;22 

 
• Anacostia, Washington, D.C.: Retain onsite the first one inch of rainfall and provide 

water quality treatment for rainfall up to the two-year storm volume; offsite 
mitigation is allowed when onsite retention is infeasible, but only at a ratio of either 
1:1.5 (for physical offsets) or 1:2 (for in-lieu fee payments);23  

 
• Central Coast, California (RWQCB, Phase II): Limit EIA at development projects 

to no more than 5% of total project area (interim criteria); establish an EIA limitation 
between 3% and 10% in local stormwater management plans (permanent criteria);24 

 
• Federal Buildings over 5,000 square feet (under EPA’s draft guidance for 

implementation of the Energy Independence and Security Act of 2007): Manage 
onsite (i.e., prevent the offsite discharge of) the 95th percentile storm through 
infiltration, harvesting, and/or evapotranspiration; 

 
• Pennsylvania: Capture at least the first two inches of rainfall from all impervious 

surfaces and retain onsite at least the first one inch of runoff (through reuse, 
evaporation, transpiration, and/or infiltration); at least 0.5 inches must be infiltrated;25 

                                                 
22 Los Angeles Regional Water Quality Control Board, Order No. 09-xxx, NPDES No. CAS 
004002, (adopted May 7, 2009), at ¶ III.1-2 (New Development/Redevelopment Performance 
Criteria).  
 
23 Anacostia Waterfront Corporation (June 1, 2007) Final Environmental Standards, at 16; See 
also, State Water Resources Control Board (December 2007) A Review of Low Impact 
Development Policies: Removing Institutional Barriers to Adoption, at 20-21. 
 
24 Central Coast Regional Water Quality Control Board, Letter from Roger Briggs re Notification 
to Traditional, Small MS4s on Process for Enrolling under the State’s General NPDES Permit 
for Storm Water Discharges (Feb. 15, 2008) (hereinafter “Central Coast Phase II Letter”).   
 
25 Pennsylvania Department of Environmental Protection (December 30, 2006) Pennsylvania 
Stormwater Best Management Practices Manual, Chapter 3, at 7.  
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• Philadelphia, PA: Infiltrate the first one inch of rainfall from all impervious 
surfaces; if onsite infiltration is infeasible, the same performance must be achieved 
offsite;26 and 

 
• West Virginia: Retain onsite the first one inch of rainfall from a 24-hour storm 

preceded by 48 hours of no measurable precipitation.27 
 
Other Phase I MS4 permits within California (beyond the abovementioned Ventura 

County MS4 permit), despite their problems, are also heading in this direction.  The North 
Orange County draft permit, for instance, establishes a hierarchy of options (from onsite to 
regional systems) that each require onsite retention—or biofiltration through LID28—of the 85th 
percentile design storm volume.29  With such precedents in California and in other parts of the 
country, the Tentative Order’s failure to adopt a numeric performance standard beyond the bare-
bones SUSMP hydraulic sizing criteria is particularly remarkable.  The decision to waive these 
bare-bones criteria without even requiring offsite mitigation, as discussed below, evidences an 
even more flagrant disregard for the MEP standard.   

 

                                                                                                                                                             
 
26 City of Philadelphia, Philadelphia Stormwater Regulations § 600.5; City of Philadelphia 
(2006) Philadelphia Stormwater Management Guidance Manual: Version 2.0, at 1-1, Appendix 
F.4.1. 
 
27 State of West Virginia (December 11, 2008) Department of Environmental Protection, 
Division of Water and Waste Management, Draft General National Pollution Discharge 
Elimination System Water Pollution Control Permit, NPDES Permit No. WV0116025 at 13-14 
(hereinafter “West Virginia Draft Permit”). 
 
28 We have supported a retention-based standard in North Orange County, whose latest draft 
permit would allow biofiltration through LID features to satisfy the permit’s water quality 
requirements for new development and redevelopment projects if infiltration, evapotranspiration, 
and reuse were all infeasible.  We do not support the inclusion of biofiltration as one of the 
permissible means of meeting the performance standard and would urge that offsite mitigation be 
required whenever any portion of the design storm volume is discharged (after appropriate 
biofiltration). 
 
29 Santa Ana Regional Water Quality Control Board (May 1, 2009) Draft Waste Discharge 
Requirements for the County of Orange, Orange County Flood Control District and The 
Incorporated Cities of Orange County within the Santa Ana Region Areawide Urban Storm 
Water Runoff, Order No. R8-2009-0030, NPDES Permit No. CAS618030, at 53-54. 
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D. The Tentative Order’s Site Design Provisions Cannot Be Considered “Best 
Management Practices” Under the Clean Water Act. 

 
As detailed in our January 24th Letter, the provisions of the Tentative Order, which 

remain largely unchanged from previous drafts, are insufficient to constitute “best management 
practices” (“BMPs”), as required by the Clean Water Act.  To reiterate our comments briefly, the 
Tentative Order, at most, sets forth ideas around which a proposed management program and 
articulated BMPs could be developed, which is required in the application for an MS4 permit.  
(See 40 C.F.R. § 122.26.)  Missing are the actual BMPs and accompanying performance 
standards that must be described in the Tentative Order.  The closest the Tentative Order comes 
to identifying actual BMPs is the list of general LID design practices in Section F.1.d.(4)(b).  
(Tentative Order ¶ F.1.d.(4)(b).)  However, these design measures need not be hydraulically 
sized to treat any particular amount of stormwater.  This is tantamount to no requirement at all 
and does not satisfy EPA’s counsel that, among other components, BMPs must be attached to 
measurable goals that include “a quantifiable target to measure progress toward achieving the 
activity or BMP.”30  As the examples from EPA’s guidance document—included in our January 
24th Letter—highlight, merely outlining a general technique with no quantifiable requirement for 
implementation does not satisfy the Clean Water Act’s mandates.   
 

The State Water Board has also voiced its support for establishing numeric requirements 
that apply to stormwater BMPs, stating that, “[t]he addition of measurable standards for 
designing the BMPs provides additional guidance to developers and establishes a clear target for 
the development of the BMPs.”31  Despite pointing out the necessity of such targets to the 
Regional Board in our last comment letter, the Tentative Order’s site design requirements still 
fail to include more than a requirement for some undetermined amount of LID implementation.  
As a result, the provisions of the Tentative Order fail to satisfy EPA regulations and guidance 
and are invalid under the Clean Water Act. 

 
E. The Tentative Order’s Waiver Provisions Would Allow Unlawful 

Exemptions from Hydraulic Sizing Criteria, Fail to Require Mitigation for 
Non-Complying Projects, and Will Not Ensure Meaningful Reduction of 
Pollution from Sites that Receive Waivers. 

 
The Tentative Order’s waiver section sets forth a skeletal process for allowing projects 

not to comply with the Permit’s already lacking requirements whenever Copermittees deem 
compliance “infeasible,” yet this section would not require any equivalent performance through 
offsite mitigation or maximize the implementation of stormwater management practices, as 
required by the MEP standard.  Indeed, there are no criteria established by the Tentative Order to 
determine what constitutes “infeasibility” that would allow for waivers, and there is no evidence 

                                                 
30 U.S. EPA, NPDES: Part 2. Process for Developing Measurable Goals Under a General Permit 
(October 30, 2007). 
31 State Water Resources Control Board (2000) Water Quality Order No. 2000-11, at 17. 
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in the record to demonstrate that any sites are incapable of meeting the barebones SUSMP sizing 
criteria.  We suggest instead the establishment of an onsite retention standard, such as 3% EIA, 
with the option for onsite treatment paired with offsite mitigation in situations of technical 
infeasibility.  This type of standard has been adopted in wide-ranging locations around the US, 
including last week in Ventura County, as mentioned above, and we have submitted expert 
reports analyzing its feasibility in various locations around California.32  The waiver section 
provides the perfect opportunity to adopt far more robust and appropriate requirements regarding 
offsite mitigation when onsite compliance is infeasible, but despite facts in the record to support 
such requirements, the Tentative Order has created a blanket waiver of the state-law-backstop 
hydraulic sizing criteria without even addressing why this is necessary.   
  

1. The Tentative Order’s Waiver Provisions Contravene Federal and State 
Law and Are Ill-Conceived. 

 
Through the waiver provision, Priority Development Projects can receive a waiver from 

“the requirement of implementing treatment BMPs with numeric sizing criteria if infeasibility 
can be established.”  (Tentative Order ¶ F.1.d.(7).)  Projects receiving waivers must consider all 
available treatment BMPs;33 however, because the Tentative Order does not define infeasibility, 
the determination of what is infeasible is left entirely to the Copermittees, which amounts to 
impermissible self-regulation, as discussed in this letter and in our previous comment letter.  In 
other words, the Tentative Order, as written, could allow qualifying projects to install treatment 
systems that are incapable of handling more than one milliliter of rainfall, yet this would 
constitute compliance with the Tentative Order.  No offsite mitigation would be required because 
the waiver provision leaves it to the discretion of the Copermittees to “collectively or 
individually develop a program [for] a storm water mitigation fund.”  (Tentative Order ¶ 
F.1.d.(7)(b).)  This is an unlawful result.   

 
Federal law and state law require that all Priority Development Projects, some of which 

would be exempted from hydraulic sizing criteria by the Tentative Order, meet certain minimum 
standards.  Federal regulations mandate that MS4 permits impose requirements to reduce the 
discharge of stormwater pollution from new development and redevelopment projects.  (40 
C.F.R. § 122.26.)  The State Water Board—through the Bellflower decision—has gone further 
and established the SUSMP hydraulic sizing criteria as a compliance floor for all Priority 
Development Projects.34  A permit cannot meet the MEP standard if it does not impose these 
criteria to reduce stormwater pollution, yet these criteria are exactly what the Tentative Order 

                                                 
32 See, e.g., R. Horner, Investigation of the Feasibility and Benefits of Low-Impact Site Design 
Practices (“LID”) for Ventura County (February 2007); R. Horner, Investigation of Low-Impact 
Site Design Practices for the San Diego Region (2008). 
 
33 The Tentative Order, problematically, does not even clearly state that all feasible BMPs must 
be implemented. 
 
34 State Water Resources Control Board (2000) Water Quality Order No. 2000-11, at 15-18. 
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waives entirely for projects that meet the Copermittees’ own definition of “infeasibility.”  This is 
unlawful.  Certainly, what constitutes MEP now is not a lesser standard than what constituted 
MEP nearly a decade ago.   

 
2. The Requirements for Priority Development Projects that Receive Waivers 

Are Unlawfully Lax. 
 

For projects that receive waivers of hydraulic sizing criteria, the Tentative Order would 
apparently require no stormwater management at all except perhaps whichever BMPs the 
Copermittee has—at its own discretion—found to be feasible.  (Tentative Order ¶ F.1.d.(7).)  As 
mentioned above, there is no obligation to undertake offsite mitigation because the requirement 
to contribute funds for offsite mitigation remains at the discretion of the Copermittees; moreover, 
the offsite mitigation funding option is tied to avoided cost and thus bears no relationship to 
water quality results.  (Tentative Order ¶ F.1.d.(7)(b).)  This runs counter to the several 
nationwide examples cited above, where offsite mitigation is required in proportion to the extent 
of onsite non-compliance.  It also runs counter to U.S. EPA’s recent advice on other MS4 
permits in California: “We … recognize that there may be situations where achievement of 
specified volumetric criteria for management of stormwater via LID design elements may be 
infeasible due to physical site constraints.  The permit should include a clearly defined, 
enforceable process for requiring off-site mitigation for projects where use of LID design 
elements is infeasible.”35  “[T]he permit could require the retention of stormwater at an offsite 
location corresponding to 1.5 times the volume which cannot be practically managed via LID.”36 

 
Without remedying these very substantial deficiencies in the waiver provisions, the 

Tentative Order would unlawfully allow many Priority Development Projects to do far less than 
is required to meet the MEP standard.  As mentioned elsewhere in this letter, these deficiencies 
also hamstring the Tentative Order’s ability to move South Orange County toward compliance 
with water quality standards in the area’s many impaired watersheds.  We strongly urge the 
Regional Board to redraft the Permit such that all Priority Development Projects must meet an 
onsite retention-based, numeric performance standard (e.g., 3% EIA, properly defined) and, 
where onsite compliance is technically infeasible, provide offsite mitigation that achieves at least 
equivalent water quality results (e.g., require the contribution of in-lieu funds sufficient to retain 
1.5 times the design storm volume not retained onsite).   

 

                                                 
35 Letter from Douglas E. Eberhardt, EPA, to Dale Bowyer, San Francisco Regional Water 
Quality Control Board (April 3, 2009), at 2. 
 
36 Letter from Douglas E. Eberhardt, EPA, to Tracy Woods, Los Angeles Regional Water 
Quality Control Board (April 9, 2009), at 2. 
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F. The Tentative Order’s Failure to Include Clear Control Measures 
Unlawfully Precludes Meaningful Review by the Regional Board and by the 
Public.  

 
As discussed in our previous comment letter, the general lack of guidance and 

requirements for Regional Board and public review of relevant standards and documents in the 
Tentative Order’s provisions would allow the Copermittees to make essentially all meaningful 
decisions related to stormwater mitigation by themselves.  The particularly important provisions 
of the Development Planning Component that now fail to require Regional Board and public 
review include: 

 
• Updates to Local SSMPs to comply with the Permit (F.1.d.); 
 
• Copermittee review of local codes and ordinances to remove barriers to LID 

implementation (F.1.d.(4)(a)(vi)); 
 

• Waivers of numeric sizing criteria (F.1.d.(7)(a)); 
 

• Development of programs to require the contribution of funds for offsite mitigation 
(F.1.d.(7)(b)); 

 
• LID Site Design BMP Substitution Programs (F.1.d.(8)); and 

 
• Copermittee requirements in SSMPs or WQMPs that establish hydromodification 

criteria (F.1.h.). 
 
Under Environmental Defense Center, Inc. v. U.S. E.P.A., the type of self-regulatory 

system established by the Tentative Order is unlawful, as explained in our January 24, 2008, 
letter.  (See 344 F.3d, at 854-56.)  To reiterate here, Environmental Defense Center, Inc. 
highlights the legal necessity of public involvement and meaningful regulatory entity review 
during the permitting process: “[S]tormwater management programs that are designed by 
regulated parties must, in every instance, be subject to meaningful review by an appropriate 
regulating entity….  Congress identified public participation rights as a critical means of 
advancing the goals of the Clean Water Act in its primary statement of the Act’s approach and 
philosophy.”  (344 F.3d at 856.)  The Tentative Order, in contrast, would preclude both because 
neither the public nor the Regional Board could currently determine what the likely result of the 
Tentative Order’s provisions would be—the meaningful requirements, such as what percentage 
of a Priority Development Project’s stormwater runoff will be treated with LID techniques and 
how infeasibility will be determined, are left entirely to the discretion of the Copermittees.  Thus, 
the public and the Regional Board have no way to “ensure that each [MS4 permit] program 
reduces the discharge of pollutants to the maximum extent practicable,” as required by 
Environmental Defense Center, Inc.  (Id.)  This must be remedied in subsequent drafts of the 
Permit. 
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G. The Hydromodification Provisions Need Revision to Meet the Clean Water 
Act’s MEP Standard and to Ensure that No Adverse Geomorphological 
Impacts Will Result from Stormwater Discharges. 

 
1. The Interim Hydromodification Control Provisions Establish the Wrong 

Baseline for Analysis.37 
 
The Tentative Order includes three requirements for interim hydromodification control 

criteria, and project applicants can meet the third requirement through three different means.  
The first and second of these three means improperly establish the “pre-construction” or “pre-
project” condition as the baseline for analysis and comparison.  (Tentative Order ¶ 
F.1.h.(6)(a)(iii).)  This standard is acceptable only for new development on land that has 
remained in its natural state until the time of construction, but it is wholly unacceptable for infill 
and redevelopment projects where the land has already been developed.   

 
Because of the prevalence of now-antiquated stormwater management practices that 

focused on peak flow and not on matching discharge rates and durations, pre-construction or 
pre-project rates and durations for infill and redevelopment sites will almost always represent 
measurements that we now want to avoid.  Imagine, for example, the redevelopment of a 1950s-
era surface parking lot: under the Tentative Order’s standard, a developer could comply with the 
permit by doing essentially nothing to mitigate the effects of hydromodification—after all, a 
parking lot constructed in the 1950s would shunt all runoff directly to storm drains as rapidly as 
possible, resulting in the early, high peak flows that are at the root of the hydromodification 
problem.  Nonetheless, under the Tentative Order, this unnatural “pre-construction” or “pre-
project” hydrograph would be the standard against which the new project would be measured. 

 
Instead of requiring projects not to exceed pre-construction or pre-project runoff rates and 

durations, the Tentative Order should require projects not to exceed pre-development runoff rates 

                                                 
37 While we appreciate the addition of an EIA limitation to the Tentative Order, this standard has 
been included in the wrong section of the Permit.  The purpose of an EIA limitation is to protect 
water quality through the onsite retention of stormwater, which in turn prevents pollutants from 
flowing offsite.  As an ancillary benefit, meeting a retention-based EIA limitation will 
undoubtedly help projects achieve hydromodification goals, but the implementation of LID 
practices through such a standard is not adequate in itself to address hydromodification.  As Dr. 
Mark Gold of Heal the Bay has observed, the LID approach is designed to capture and infiltrate, 
evapotranspire, or reuse the runoff generated by the 85th percentile storm.  This EIA-focused 
approach will have negligible impact on flows generated by the 10 year, 50 year, or 100 year 
storms.  These larger storms cause severe erosion, sedimentation, and damage to riparian and 
wetland ecological communities.  The EIA limitation should, instead, be written into the LID 
provisions as a numeric performance standard, and the Permit should clearly describe that only 
through the proper sizing of retention-based BMPs (infiltration, evapotranspiration, and reuse) 
can impervious surfaces be considered “disconnected” for the purposes of meeting the EIA 
limitation.  
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and durations.  This will ensure that hydromodification criteria result in measurable progress and 
stream geomorphology benefits, rather than the institutionalization of detrimental, antiquated 
stormwater management practices.  Technical experts and other jurisdictions have supported this 
type of standard.  The Southern California Coastal Water Research Project, for instance, suggests 
that “attempting to have the post-development condition match pre-development runoff 
magnitude and duration should be an initial consideration for all circumstances.”38  And Los 
Angeles County has implemented the following standard: “Mimic undeveloped stormwater and 
urban runoff rates and volumes in any storm event up to and including the ‘50-year capital 
design storm event.’”39   

 
To address the technical inadequacy of the Tentative Order’s hydromodification 

provisions, the first and second options under the third interim requirement should be changed to 
reference “pre-development” conditions as the baseline.  (Tentative Order ¶ F.1.h.(6)(a)(iii).)  
Without this revision, the hydromodification provisions will not meet the MEP standard of the 
Clean Water Act and will not necessarily ensure the health of aquatic ecosystems and the 
maintenance of stream geomorphology. 

 
2. The Requirements for Addressing Hydromodification Do Not Establish a 

Clear Standard for the Copermittees to Meet through their 
Hydromodification Management Plans. 

 
We remain very concerned about the vagueness of the (non-interim) requirements to 

address hydromodification, and we incorporate our prior comments here by reference.  The 
revisions to these provisions have failed to establish a clear standard that the Copermittees must 
implement—the closest the new language comes to establishing such a standard is Section 
F.1.h.(4)(c), but the Tentative Order does not unequivocally state that maintaining Erosion 
Potential at 1 is obligatory.  The Tentative Order should be rewritten to make this a requirement. 

 
H. The Tentative Order’s Applicability Criteria Are Unlawfully Weak and 

Must Set Significantly Lower Thresholds to Meet the MEP Standard. 
 

The Tentative Order’s applicability criteria stand out as exceptionally weak compared to 
other Phase I MS4 permits in California and must be revised accordingly.  The current criteria 
could hardly be construed as meeting the MEP standard since both the San Francisco Bay and 
North Orange County Phase I MS4 permits under consideration for adoption, for instance, 
contain more stringent applicability criteria, generally setting thresholds at 5,000 square feet or, 

                                                 
38 SCCWRP, Managing Runoff to Protect Natural Streams: the Latest Developments on 
Investigation and Management of Hydromodification in California (Dec. 2005), at 11 (emphasis 
added). 
39 Los Angeles County Department of Regional Planning, LID Ordinance (effective Jan. 1, 
2009), amending Los Angeles County Code § 12.84.440 (emphasis added). 
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at most, 10,000 square feet.40  The particularly problematic thresholds in the Tentative Order are: 
the catchall of one acre or whatever the Copermittees collectively identify as an equivalent 
threshold, (Tentative Order ¶ F.1.d.(1)(c)), the residential threshold of 10 or more dwelling units, 
the commercial and industrial development thresholds of one acre, and the lack of any 
automotive repair shop size threshold at all.  (Tentative Order ¶ F.1.d.(2).)  The Permit should set 
the catchall at or below 10,000 square feet, commensurate with other California MS4 permits 
and with the significant, cumulative impacts that projects under one acre can have, while specific 
land uses that generate especially high levels of pollution should be subject to lower thresholds.   
 
V. The Tentative Order Fails to State Explicitly that Waste Load Allocations from 

Adopted TMDLs Must Be Enforceable Permit Limitations or Will Be Included in 
the Permit.   

 
TMDLs establish wasteload allocations (“WLAs”)—or the maximum amount of a 

pollutant that each point source discharger may release into a particular waterway—that 
constitute a form of water quality-based effluent limitation.  (See 33 U.S.C. 1313(d)(4)(A); 40 
C.F.R. § 130.2.)  Once a TMDL has been adopted, NPDES permits are required to include 
WLAs and to contain effluent limitations and conditions consistent with the assumptions and 
requirements of the TMDL from which they are derived.  (40 C.F.R. § 122.44(d)(1)(vii)(B).) 

 
The Regional Board has adopted two TMDLs for the Orange County Permittees: for 

Indicator Bacteria Project I – Beaches and Creeks in the San Diego Region, and for Indicator 
Bacteria Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in San Diego Bay.  
However, to date, neither has been approved by the State Board, the Office of Administrative 
Law (“OAL”), or the U.S. EPA.  As such, there are no TMDLs currently in effect for Orange 
County in Region 9.41  However, the Tentative Order and Fact Sheet state that “[w]ater quality-
based effluent limits for storm water discharges have been included within this Order if the 
TMDL has received all necessary approvals.” (Tentative Order Fact Sheet, at 20-21; see also 
Tentative Order, at Finding E.12.)  The Tentative Order then states that “[a]dopted TMDLs will 
be addressed as Cleanup and Abatement Orders (CAOs) subject to approval and adoption by the 
Regional Board in a public process,” (Tentative Order, at Finding E.12), and that the Tentative 
Order will “incorporate adopted TMDL WLAs as numeric limits on a pollutant by pollutant, 
watershed by watershed basis.  Reduction schedules and monitoring requirements will be 
inserted into this Order as individual Cleanup and Abatement Orders.”  (Tentative Order ¶ I.)        

                                                 
40 Tentative Order R8-2009-0030, NPDES Permit No. CAS618030, Orange County Draft MS4 
Permit, at 47-49; Tentative Order R2-2009-00XX, NPDES Permit No. CAS612008, San 
Francisco Bay Draft MS4 Permit, at 16-19. 
 
41 To the extent that the Fact Sheet states that “[n]on storm water dry weather TMDLs have been 
included in this Order as WQBELs under Section C of the Tentative Order: Non-Storm Water 
Dry Weather Numeric Effluent Limits,” the basis for these numeric effluent limitations should be 
clearly identified in both the Fact Sheet and Tentative Order. (Tentative Order Fact Sheet, at 21; 
see discussion on non-stormwater discharges, Section VII, infra.) 
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We believe that a superior approach would be to include the WLAs identified in the two 

adopted TMDLs in the Permit at adoption, with a provision that the WLAs—as well as any 
interim or early TMDL requirements based on compliance schedules contained in the 
TMDLs42—are to come into effect for the Copermittees upon completion of the approval process 
by the State Board, the OAL, and the U.S. EPA.  Through inclusion of the WLAs at this stage, 
the Regional Board can ensure that the permit remains consistent with the assumptions and 
requirements of the TMDL upon its approval, and that the imposition of adopted WLAs and 
compliance therewith are clearly identified as a stated condition of the permit.  Given that the 
U.S. EPA has stated that MS4 permits should “explicitly state that the wasteload allocations 
(WLAs) established by . . . TMDLs are intended to be enforceable permit effluent limitations and 
that compliance is a permit requirement,”43 the Tentative Order should be revised to include the 
adopted TMDLs rather than provide for their delayed incorporation at some unspecified later 
date.   

 
VI.  The Tentative Order Allows the Discharge of Pollutants from New Dischargers and 

Sources. 
 

Approval of the Tentative Order will authorize the discharge of pollutants to impaired 
water bodies from “new sources” or “new dischargers” in violation of the CWA’s implementing 
regulations.  40 C.F.R. § 122.4(i) explicitly prohibits discharges from these sources, stating that: 

 
No permit may be issued: 
 
… (i) To a new source or a new discharger, if the discharge from its construction 
or operation will cause or contribute to the violation of water quality standards.  
The owner or operator of a new source or new discharger proposing to discharge 
into a water segment which does not meet applicable water quality standards or is 
not expected to meet those standards … and for which the State or interstate 
agency has performed a pollutants load allocation for the pollutant to be 
discharged, must demonstrate, before the close of the public comment period, 
that: 
 
(1) There are sufficient remaining pollutant load allocations to allow for the 
discharge; and  
 

                                                 
42 See Letter from Douglas E. Eberhardt, EPA, to Dale Bowyer, San Francisco Regional Water 
Quality Control Board (April 3, 2009), at 6 (highlighting importance of including requirements 
to meet TMDL WLAs and other requirements even if extending beyond the term of the Permit). 
  
43 Letter from Douglas E. Eberhardt, EPA, to Michael Adackapara, Santa Ana Regional Water 
Quality Control Board (February 13, 2009), at 3.   
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(2) The existing dischargers into that segment are subject to compliance schedules 
designed to bring the segment into compliance with applicable water quality 
standards.  

 
(40 C.F.R. § 122.4(i).)  Under 40 C.F.R. § 122.2, a “new discharger” is defined as “any building, 
structure, facility, or installation: (a) From which there is or may be a ‘discharge of pollutants;’ . 
. . (c) Which is not a ‘new source;’ and (d) Which has never received a finally effective NDPES 
permit for discharges at that ‘site.’”  (40 C.F.R. § 122.2.)  A “new source” is defined as “any 
building, structure, facility, or installation from which there is or may be a ‘discharge of 
pollutants . . .’” that may be subject to applicable standards of performance under section 306 of 
the Clean Water Act.  (40 C.F.R. § 122.2.)  Thus, the Tentative Order may not authorize the 
development or redevelopment of any building or structure, including, without limitation, a new 
subdivision, industrial facility, or commercial structure, within the Copermittees’ jurisdiction, if 
runoff from the new discharge adds any pollutant to discharges from the MS4 that “will cause or 
contribute to the violation of water quality standards” for a water body impaired for that 
pollutant.  Furthermore, the applicant for the permit must prove the availability of any exception 
to this provision, as set forth above. 
 

In Friends of Pinto Creek v. U.S. E.P.A., the Ninth Circuit Court of Appeals vacated an 
NPDES permit issued by the U.S. EPA to a new discharger on the grounds that the 
Copermittees’ “discharge of dissolved copper into a waterway that is already impaired by an 
excess of the copper pollutant” would violate the CWA.  ((9th Cir. 2007) 504 F.3d 1007, 1011.)  
Citing 40 C.F.R. § 122.4(i), the court stated that “[t]he plain language of the first sentence of the 
regulation is very clear that no permit may be issued to a new discharger if the discharge will 
contribute to the violation of water quality standards.”  (Id. at 1012.)  The court noted that a 
single exception to this rule exists where a TMDL has been performed, and the “new source can 
demonstrate that, under the TMDL, the plan is designed to bring the waters into compliance with 
applicable water quality standards.”  (Id.)  Thus, where no TMDL has been completed for a 
specified water body and pollutant, new discharges that add pollutants that will cause or 
contribute to a violation of water quality standards are prohibited absolutely.  Additionally, the 
court in Friends of Pinto Creek observed that unless a TMDL explicitly provides that existing 
discharges into the impaired water body are “subject to compliance schedules designed to bring 
the segment into compliance with applicable water quality standards,” issuance of a permit for 
new discharge is also prohibited under 40 C.F.R. § 122.4(i).  (Id. at 1013.)  In effect, a permit for 
new discharges may not be issued, even when a TMDL for the relevant pollutant exists, unless it 
firmly establishes that “there are sufficient remaining pollutant load allocations under existing 
circumstances.”  (Id. at 1012.)   

 
For the reasons set forth above, under the holding of Friends of Pinto Creek, the Regional 

Board is prohibited from approving a permit that allows new sources or dischargers of any 
pollutant to waterbodies already impaired by that pollutant, unless the Tentative Order 
demonstrates that an existing TMDL specifically provides sufficient waste load allocations for 
the discharge. 
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 According to the Fact Sheet, “Multiple water bodies in Orange County have been 
identified as impaired and placed on the [Federal Clean Water Act] Section 303(d) list” of 
impaired water bodies, and the “Regional Board has 78 current 303(d) listings for which TMDLs 
must be . . . developed.”  (Tentative Order Fact Sheet, at 19.)44  As the permit identifies under 
Tables 2a and 2b, receiving waters under the Permit’s jurisdiction are impaired for, among other 
pullutants, bacteria, phosphorous, toxicity, chloride, sulfates, and pesticides.  (Tentative Order, 
Finding C.7.)  The Tentative Order explicitly states that “runoff discharges are causing or 
contributing to water quality impairments, and are a leading cause of impairments in Orange 
County,” (Tentative Order, Finding C.9), and that “runoff discharges continue to cause or 
contribute to violations of water quality standards as evidenced by the Copermittees monitoring 
results.”  (Tentative Order, Finding D.2.b.)  Specifically, the Permit states that “the 
Copermittees’ water quality monitoring data . . . documents [sic] persistent violations of Basin 
Plan water quality objectives for various runoff-related pollutants [including] fecal coliform 
bacteria, total suspended solids, turbidity, metals, etc.” and in some cases “[p]ersistent toxicity.”  
(Tentative Order, Finding C.9; see also finding E.11.)   
 

These concerns are elaborated in the 2006 Report of Waste Discharge (“ROWD”) for the 
Copermittees, which states that “[t]hree years of monitoring data show that there is a . . . subset 
of coastal drains that display persistent exceedences of AB411 standards and for which there is a 
statistically significant relationship between bacterial indicator levels in drain discharge and 
[pollution in] the surf zone.”45   The ROWD also demonstrates that California Toxics Rule 
criteria are exceeded for metals, which may include copper, nickel, and zinc, in both wet and dry 
weather conditions.46   
 

The Tentative Order’s findings are further borne out by research that has consistently 
“identified stormwater runoff as a major contributor to water quality degradation in urbanizing 
watersheds.”47  Studies have repeatedly shown that “[s]tormwater runoff typically contains 
dozens of pollutants that are detectable at some concentration,” including “sediment, nutrients, 
metals, hydrocarbons, bacteria and pathogens, organic carbon, MTBE, pesticides, and deicers.”48  
In particular, studies show that “[m]icrobial pollution” such as bacteria, protozoa, and viruses “is 

                                                 
44 See 2006 CWA Section 303(d) List of Water Quality Limited Segments.   
 
45 Orange County Watershed and Coastal Resources Division (August 18, 2006) Report of Waste 
Discharge, at section ROWD 11.0 WQ Monitoring (SDR) 11-17.  
  
46 Id. at 11-24 – 11-25.   
 
47 Earl Shaver et al. (2007) Fundamentals of Urban Runoff Management: Technical and 
Institutional Issues, North American Lake Management Society, at 3-46. 
 
48 Center for Watershed Protection (March 2003) Impacts of Impervious Cover on Aquatic 
Systems, at 55. 
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almost always found in stormwater runoff;”49 that “insecticides such as diazinon and malathion 
were commonly found in surface water and stormwater in urban areas … with urban runoff 
being the primary transport mechanism into urban streams;”50  that “zinc, copper and cadmium 
pollution [were] found in urban runoff;”51 and, that “cars and other vehicles contributed 75 
percent of the total copper load to the lower San Francisco Bay through runoff.”52  
 

New discharges will only increase the mass of these pollutants entering impaired 
receiving waters.  In fact, the Tentative Order explicitly acknowledges that “[d]evelopment and 
urbanization increase pollutant loads and volume,” (Tentative Order, Finding D.2.g), and that 
“[u]rban development creates new pollution sources as human population density increases and 
brings with it proportionately higher levels of car emissions, car maintenance wastes, municipal 
sewage, pesticides, household hazardous wastes, pet wastes, trash, etc.”  (Tentative Order finding 
C.11.)  These conclusions are echoed by the U.S. EPA, which states that “the impacts of 
stormwater pollution are not static; they usually increase with more development and 
urbanization.”53 

 
As no TMDLs have been adopted and formally approved by the State Board and U.S. 

EPA for South Orange County, any water bodies in the region identified by the Regional Board 
and U.S. EPA as impaired by pollutants, including bacteria, pesticides, phosphorous, toxicity, 
chlorides, or sulfates, are not subject to a TMDL with mandated compliance schedules.  Any new 
discharge of these pollutants to such a water body resulting from increased urbanization would 
violate the terms of 40 C.F.R. § 122.4(i) and the court’s holding in Friends of Pinto Creek.  Such 
discharges must be prohibited. 

 
Even if a TMDL adopted by the Regional Board were to come into effect during the term 

of the Tentative Order, following the court’s holding in Friends of Pinto Creek, the permit could 
allow new dischargers or sources of pollutants to be approved only in the event that the 
applicable TMDL explicitly establishes that (1) existing discharges into the impaired water body 
are “subject to compliance schedules designed to bring the segment into compliance with 
applicable water quality standards,” and (2) additional allocations are available for the specified 
water body.  (Friends of Pinto Creek, 504 F.3d at 1013.)  Absent an approved TMDL in effect 

                                                 
49 Id. at 3-49. 
 
50 Earl Shaver et al. (2007) Fundamentals of Urban Runoff Management: Technical and 
Institutional Issues, North American Lake Management Society, at 3-54. 
 
51 Earl Shaver et al. (2007) Fundamentals of Urban Runoff Management: Technical and 
Institutional Issues, North American Lake Management Society, at 3-48. 
 
52 NRDC, Stormwater Strategies: Community Responses to Runoff Pollution, at Chapter 2, 
available at http://www.nrdc.org/water/pollution/storm/stoinx.asp.  
 
53 U.S. Environmental Protection Agency (December 2007) Reducing Stormwater Costs through 
Low Impact Development (LID) Strategies and Practices, at v. 
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for a specific waterbody and meeting these conditions, there is no authority for the Regional 
Board to issue the Tentative Order.  In order to be lawful, the Tentative Order must establish 
measures to ensure that stormwater discharges, from existing or future sources, do not cause or 
contribute to identified impairments, and the Tentative Order has not done so. 

 
We stress that these concerns highlight the need for the Tentative Order to contain both 

clearly articulated performance standards for LID-based retention of stormwater onsite and strict 
limitations on the use of alternative compliance measures in order to address water quality 
problems associated with urban runoff.  One critical means of ensuring that runoff from new 
sources or dischargers will not contribute additional pollutants to an impaired waterbody is to 
mandate the proper implementation of LID practices through the imposition of either an EIA 
standard or an equivalent onsite-retention standard.   
 
VII. The Tentative Order Fails to Include Provisions that Effectively Prohibit all Non-

Stormwater Discharges, as Required by the Clean Water Act. 
 
A. The Tentative Order Is Inconsistent with the Clean Water Act and   

  Regulations. 
 
Federal law requires that MS4 permits “shall include a requirement to effectively prohibit 

non-stormwater discharges into the storm sewers.” (33 U.S.C. § 1342(p)(3)(B)(ii).)  However, 
the Tentative Order and Tentative Order Fact Sheet state that “the federal regulations . . . 
included a list of specific non-storm water discharges that ‘need not be prohibited.’”  (Tentative 
Order Fact Sheet at 15.)  This exception violates the clear language of the CWA and its 
implementing regulations.  Section 402(p)(3)(B)(ii) of the CWA requires that permits for 
discharge from municipal sewers “effectively prohibit non-stormwater discharges,” 33 U.S.C. § 
1342(p)(3)(B)(ii), and does not create any authorization for exemption of such discharges. 

 
The Tentative Order states that “[n]on-storm water discharges, per CWA 402(p)(3)(B)(ii) 

are to be effectively prohibited unless specifically exempted.”  (Tentative Order, Finding C.14.)  
The Tentative Order states that the “following categories of non-storm water discharges are not 
prohibited unless a Copermittee or the Regional Board identifies the discharge category as a 
source of pollutants to waters of the U.S.  For such a discharge category, the Copermittee must 
either prohibit the discharge category or develop and implement appropriate control measures to 
prevent the discharge of pollutants to the MS4 and report to the Regional Board pursuant to 
Section K.1 and K.3 of this Order.”  (Tentative Order ¶ B.1.)  However, section 402(p) places a 
clear, mandatory duty on the Copermittee to prohibit non-stormwater discharges to the MS4 
system.  The Copermittee, or Regional Board, has no discretion to deviate from this requirement.  
In ascertaining the meaning of a statute, construction must begin with the text.  (Duncan v. 
Walker (2001) 533 U.S. 167, 172.)  “If there is no ambiguity, then we presume the lawmakers 
meant what they said, and the plain meaning of the language governs.”  (Day v. City of Fontana 
(2001) 25 Cal.4th 268, 272.)  There is no ambiguity present in the CWA’s requirement that a 
permit “effectively prohibit nonstormwater discharges,” and the Tentative Order’s provision of 
categorical exceptions stands in clear violation of its terms. 
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Neither the CWA, nor its implementing regulations under 40 C.F.R. § 
122.26(d)(2)(iv)(B)(1) allow exemptions from the prohibition against non-stormwater 
discharges, as the Fact Sheet implies.  (Tentative Order Fact Sheet, at 10.)  The regulations set 
forth the circumstances under which the Copermittee must specifically design a program to 
prevent certain illicit discharges: “the following category of non-storm water discharges or flows 
shall be addressed where such discharges are identified by the municipality as sources of 
pollutants to waters of the United States.”  The cited regulation, providing for an enforcement 
program to “prevent illicit discharges,” does not support the construction, seemingly 
implemented by the Tentative Order, that certain specified categories of non-stormwater 
discharges “are not prohibited unless” they are identified as a source of pollution.  (Tentative 
Order ¶ B.2.)  Indeed, the interpretation adopted in the Tentative Order, allowing for categorical 
exemptions for non-stormwater discharges, is not found in the plain language of the regulation, 
and the Tentative Order’s provisions would place the regulations in direct conflict with the 
overlying statute.  As written, the entire scheme of the Tentative Order is inconsistent with both 
the regulations and the statute that they purport to implement.  

 
B. The Permit Implies that Pollutants in Non-Stormwater Discharges Are 

Permissible So Long As They Do Not Exceed Numeric Effluent Limitations. 
 
In an attempt to “assure non-storm water dry weather discharges from the Orange County 

MS4 into receiving waters are not causing, threatening to cause or contributing to a condition of 
pollution or nuisance and to protect designated Beneficial Uses,” (Tentative Order ¶ C.1), the 
Tentative Order incorporates “Non storm water dry weather TMDLs . . . in this Order as 
WQBELs.”  (Tentative Order Fact Sheet, at 21.)  Generally speaking, we approve of the 
Regional Board’s use of numeric limits to assure that water quality standards are met, and of 
including provisions that Copermittees must monitor progress toward and attain numeric 
standards for discharges from the MS4 system.  While this provision represents a positive step 
toward preventing illicit discharges of non-stormwater to the MS4 system, the appropriate means 
of implementing the requirements of section 402(p) is not through the use of “dry weather 
TMDLs,”54 but by effectively prohibiting discharges of non-stormwater altogether.   
       

To the extent that the Regional Board will incorporate numeric limitations on pollutants 
in non-stormwater discharges, Section C must, at a minimum, be revised to assure that the permit 
does not allow for non-stormwater discharges containing any quantity of pollution to occur, as 
opposed to only prohibiting those discharges that exceed the numeric limits.  The Tentative 
Order states that Copermittees “shall monitor for and attain the non-storm water dry weather 
numeric limits” incorporated into the Order as a means of compliance.  (Tentative Order ¶ C.5.)  

                                                 
54 The Fact Sheet does not identify a specific dry weather TMDL adopted by the Regional Board 
or U.S. EPA as the basis for the limits contained in Section C, nor is a dry weather TMDL for 
Orange County listed on the Regional Board’s TMDL webpage.  
(http://www.swrcb.ca.gov/rwqcb9/water_issues/programs/tmdls/index.shtml.)  If the Regional 
Board is establishing the identified numeric limitations based on Water Quality Standards in the 
Basin Plan, as opposed to WLAs contained in a specific, adopted TMDL, the Tentative Order 
and Fact Sheet should be revised to properly identify the source of the WQBELs.   

0004370



Executive Officer and Members of the Board 
RWQCB San Diego Region 
Page 27  
 
Under 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), the Tentative Order must prohibit the discharge of any 
pollutant in non-stormwater discharges to waters of the United States, not just pollutants that 
exceed the numeric standards identified in Section C.  In order to avoid confusion, the language 
of Section C must be revised to explicitly state: (1) that compliance with the Tentative Orders’ 
numeric limitations does not constitute compliance with the CWA’s requirement that non-
stormwater discharges be “effectively prohibit[ed],” or (2) that categories of non-stormwater 
discharge which the Regional Board believes are exempt from this prohibition may not discharge 
any pollutants, regardless of whether they exceed numeric limitations. 
 

Though we question the Regional Board’s authority to exempt any categories of non-
stormwater discharge from section 402(p)’s prohibition against discharges to the MS4 system, 
we note with approval the Tentative Order’s decision to remove landscape irrigation, irrigation 
water and lawn watering from the list of exempt discharges, effectively prohibiting discharge 
from these sources.  (Tentative Order ¶ B.2.)  Lawn irrigation has been identified as a “hot spot” 
for nutrient contamination in urban watersheds—lawns “contribute greater concentrations of 
Total N, Total P and dissolved phosphorus than other urban source areas … source research 
suggests that nutrient concentrations in lawn runoff can be as much as four times greater than 
other urban sources such as streets, rooftops or driveways.” 55  Given the strong evidence that 
these discharges are consistent sources of pollution to the MS4 system and waters of the United 
States within the Copermittees’ jurisdictions (see Tentative Order Fact Sheet at 5, 8-13, 22), we 
strongly support the Regional Board’s decision in this regard. 
 

In total, the Tentative Order’s approach does not uphold the CWA’s mandate that 
Copermittees “effectively prohibit non-stormwater discharges into the storm sewers.” (33 U.S.C. 
§ 1342(p)(3)(B)(ii).)  Given the evidence that pollution from non-storm discharges constitutes a 
serious and ongoing problem in receiving waters under the jurisdiction of the Copermittees, we 
underscore that, as with our comments in Section IV, these concerns emphasize the need for 
LID-based, onsite stormwater retention requirements, since these approaches will reduce non-
stormwater runoff from new development to zero when properly implemented. 
 
VIII. The Permit Application Is Incomplete for Failure to Include an Assessment of 

Controls. 
 
A permit application for discharge from a large- or medium-sized MS4 must contain an 

assessment of controls, including “[e]stimated reductions in loadings of pollutants from 

                                                 
55 Center for Watershed Protection (March 2003) Impacts of Impervious Cover on Aquatic 
Systems at 69; see also H.S. Garn (2002) Effects of lawn fertilizer on nutrient concentration in 
runoff from lakeshore lawns, Lauderdale Lakes, Wisconsin. U.S. Geological Survey Water-
Resources Investigations Report 02-4130 (In an investigation of runoff from lawns in Wisconsin, 
runoff from fertilized lawns contained elevated concentrations of phosphorous and dissolved 
phosphorous); Orange County Watershed and Coastal Resources Division (August 18, 2006)  
Model Aliso Creek Watershed Action Plan, at 2-13 (“Based on other studies performed in 
Orange County, it is suspected that organophosphate pesticides may be a significant component 
of aquatic toxicity in the Aliso Creek storm samples.”) 
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discharges of municipal storm sewer constituents from municipal storm sewer systems expected 
as the result of the municipal storm water quality management program.”  (40 C.F.R. § 
122.26(d)(2)(v).)  Neither the application, the Tentative Order, the Tentative Order Fact Sheet, 
nor other supporting documents include any required information or other discussion of the 
amount of pollution that will be reduced through its controls.  The approval of the Tentative 
Order without this information fundamentally violates basic precepts of administrative 
procedure, not only because required evidence in the record is lacking, but also because the 
findings and related subfindings in the record are therefore devoid of necessary guideposts as to 
why and how provisions were included or rejected.  The Tentative Order does not provide 
sufficient evidence to demonstrate that the management practices included in the Tentative Order 
are adequate to meet relevant requirements and water quality standards. 

 
The U.S. EPA has previously released guidance purporting to “allow[] permitting 

authorities to develop flexible reapplication requirements that are site-specific.”  (61 F.R. 
41698.)  However, nothing in the CWA’s implementing regulations permits such flexibility, and 
this or other guidance cannot reduce or remove the regulatory requirement that the Tentative 
Order include estimated reductions in pollutant loadings.  It is axiomatic that where agency 
guidance is inconsistent with an unambiguous statutory scheme or its enabling regulations, the 
regulations must govern.  (See, e.g., Christensen v. Harris County (2000) 529 U.S. 576, 588 (“To 
defer to the agency’s position would be to permit the agency, under the guise of interpreting a 
regulation, to create de facto a new regulation”); Davis v. Florida Power & Light Co. (11th Cir. 
2000) 205 F.3d 1301, 1307 (rejecting agency policy guidance as inconsistent with its overlying 
statutory scheme).)  In order for the Tentative Order application to meet the requirements of the 
CWA, the Tentative Order must include an estimate of the pollutant load reduction that it is 
expected to achieve.   
 

Even if the guidance were not in direct conflict with the regulations, the guidance does 
not in itself specifically exempt permits from including this information.  The guidance states 
that “as a practical matter, most first-time permit application requirements are unnecessary for 
purposes of second round MS4 permit application;” it does not state that all such information is 
unconditionally unnecessary.  (61 F.R. 41698 (emphasis added).)  The omitted pollutant 
reduction estimates represent a fundamentally different type of information from that required by 
most of the other provisions of 40 C.F.R. § 122.26(d)(2), such as identifying already identified 
“major outfalls,” for which repeating the exercise “would be needlessly redundant,” especially 
“where it has already been provided and has not changed.”  (61 F.R. 41698.)  Instead, the 
required pollutant load reduction estimates are self-evidently relevant to crafting and assessing 
the core requirements of the new permit.  Such estimates are an essential means of determining 
whether or not the permit will ensure that water quality standards will be met and what 
improvements can be expected; they are not merely an administrative detail that has no effect on 
the permit’s functionality. 

 
The missing information is further indispensable when, as here, the Tentative Order and 

the provisions included in it represent a substantial change from the previously adopted Permit.56  

                                                 
56 Order No. R9-2002-001, NPDES Permit No. CAS0108740, Orange County MS4 Permit. 
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Indeed, the Tentative Order itself notes that “[t]he Order contains new or modified requirements 
that are necessary to improve Copermittees’ efforts to reduce the discharge of pollutants in 
runoff to the MEP and achieve water quality standards.”  (Tentative Order, Finding D.1.c.)  
Given changes from the prior Permit, the necessity of basing the Tentative Order on information 
about its estimated efficacy should be clear.  The Tentative Order and application must be 
revised to include the required estimates. 
 
IX. Conclusion. 
 
 For the many aforementioned reasons, the Tentative Order is unlawful under federal and 
state law.  It is not yet legally adequate and needs revision—as well as more thorough 
documentation— to pass legal muster under the Clean Water Act’s MEP standard and to produce 
the significant reductions in stormwater pollution that are feasible and necessary to meet water 
quality standards.  We urge the Regional Board to reject the Tentative Order, once again, and to 
provide staff with clear direction on the modifications that are required, as discussed above.   
 
 

Sincerely,  
 

   
David S. Beckman    
Bart Lounsbury    
Noah Garrison 
Natural Resources Defense Council 
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INVESTIGATION OF THE FEASIBILITY AND BENEFITS OF LOW-
IMPACT SITE DESIGN PRACTICES (“LID”) FOR THE SAN DIEGO 

REGION 
 

By Richard R. Horner  
 

 
 Richard R. Horner, Ph.D., Research Associate Professor, University of Washington 
Departments of Civil Engineering and Landscape Architecture; Adjunct Associate 
Professor, University of Washington Center for Urban Horticulture  

 
 
 
INTRODUCTION 
 
This purpose of this study is to investigate the relative impact of three levels of storm 
water treatment best management practices (BMPs) on certain water quality and water 
reuse factors:  basic “treat-and-release” BMPs (e.g., drain inlet filters, CDS units), 
commonly used BMPs that expose runoff to soils and vegetation (extended-detention 
basins and biofiltration swales and filter strips), and low-impact design (LID) practices.  
Low-impact methods reduce storm runoff and its contaminants by decreasing their 
generation at sources, infiltrating into the soil or evaporating storm flows before they can 
enter surface receiving waters, treating flow remaining on the surface through contact 
with vegetation and soil, or a combination of these strategies.  Soil-based LID practices 
often use soil enhancements such as compost, and thus improve upon the performance 
of more traditional basins and biofilters.  The factors considered in the investigation are 
runoff volume, pollutant loading, and the availability of water for infiltration or other reuse.  
In order to assess the differential impact of storm water reduction approaches on these 
factors, this study examines six case studies typical of development in the San Diego 
region that would require Standard Urban Stormwater Management Plans (SUSMPs). 
 
With respect to each of the six development models, three assessments were 
undertaken.  To establish a baseline, for each case study annual storm water runoff 
volumes were estimated, as well as concentrations and mass loadings of four pollutants:  
(1) total suspended solids (TSS), (2) total recoverable copper (TCu), (3) total recoverable 
zinc (TZn), and (4) total phosphorus (TP).  These baseline estimates were based on the 
anticipated land use and cover with no storm water management efforts. 
 
Two sets of calculations were then conducted using the parameters defined for the six 
case studies.  The first group of calculations estimated the extent to which the basic 
BMPs reduce runoff volumes and pollutant concentrations and loadings, and what 
impact, if any, such BMPs have on recharge rates or water retention on-site.  The second 
group of calculations estimated the extent to which commonly used soil-based BMPs and 
low-impact site design strategies ameliorate runoff volumes and pollutant concentrations 
and loadings, and the effect such techniques have on recharge rates. 
 
The assessment of basins, biofiltration, and low-impact design practices analyzed the 
expected infiltration capacity of the case study sites.  It also considered related LID 
techniques and practices, such as source reduction strategies, that work in concert with 
infiltration to serve the goals of:  (1) preventing increase in annual runoff volume from the 
pre- to the post-developed state, (2) preventing increase in annual pollutant mass 
loadings between the two development states, and (3) avoiding exceedences of 
California Toxics Rule (CTR) acute saltwater criteria for copper and zinc. 
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The results of this analysis show that in developments implementing no post-construction 
BMPs, storm water runoff volume and pollutant loading are substantially increased and 
recharge rates are substantially decreased compared to pre-development conditions.  
Second, developments implementing basic post-construction treatment BMPs achieve 
reduced pollutant loading compared to developments with no BMPs, but storm water 
runoff volume and recharge rates are similar to developments with no BMPs.  Third, 
developments implementing traditional basins and biofilters, and even more so low-
impact post-construction BMPs, achieve significant reduction of pollutant loading and 
runoff volume as well as greatly enhanced recharge rates compared to both 
developments with no BMPs and developments with basic treatment BMPs. 
 
This report covers the methods employed in the investigation, data sources, and 
references for both.  It then presents the results, discusses their consequences, and 
draws conclusions, and makes recommendations relative to utilizing low-impact site 
design practices in SUSMPs. 
 
CASE STUDIES 
 
Four case studies were derived directly from building permit records for development 
projects in the City of San Marcos: a multi-family residential complex (MFR), a relatively 
small-scale (23 homes) single-family residential development (Sm-SFR), a restaurant 
(REST), and an office building (OFF).  The records provided data on total site areas, 
numbers of buildings, building footprint areas (including porch and garage for Sm-SFR), 
and numbers of parking spaces associated with the development projects.  While the 
building permit records made no reference to features such as roadways, walkways, and 
landscaping normally associated with development projects, these features were taken 
into account in the case studies through some reasonable assumptions, as detailed 
below.  Larger developments were not represented in the sampling of building permits 
from the San Marcos database.  To take larger development projects into account in the 
subsequent analysis, two larger scale case studies were hypothesized:  a relatively large 
single-family residential development (Lg-SFR) and a sizeable commercial retail 
installation (COMM).  The Lg-SFR scenario assumed 1000 homes, and scaled up all land 
use estimates from the Sm-SFR case in the ratio of 1000:23.  The hypothetical COMM 
scenario consisted of a building with a 2-acre footprint and 500 parking spaces.  As with 
the smaller-scale cases, these hypothetical developments were assumed to have 
roadways, walkways, and landscaping, which were also handled as follows. 
 
Parking spaces were estimated to be 176 sq ft in area, which corresponds to 8 ft width by 
22 ft length dimensions.  Code requirements vary by jurisdiction, with the tendency now 
to drop below the traditional 200 sq ft average.  About 180 sq ft is common, but various 
standards for full- and compact-car spaces, and for the mix of the two, can raise or lower 
the average (http://nemo.uconn.edu/publications/tech_papers/tech_paper_5.pdf).  The 
176 sq ft size is considered to be a reasonable value for conventional practice. 
 
Roadways and walkways assume a wide variety of patterns, of course.  Exclusive of the 
two SFR cases, simple, square parking lots with roadways around the four sides and 
square buildings with walkways also around the four sides were assumed.  Roadways 
and walkways were taken to be 20 ft and 6 ft wide, respectively. 
 
Single-family residences were assumed each to have a driveway 20 ft wide and 30 ft 
long.  It was further assumed that each would have a sidewalk along the front of the lot, 
which was calculated to be 5749 sq ft in area.  Assuming a square lot, the front 
dimension would be 76 ft.  A 40-ft walkway was included within the property.  Sidewalks 
and walkways were taken to be 4 ft wide. 
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Exclusive of the COMM case, the total area for all of these impervious features was 
subtracted from the total site area to estimate the pervious area, which was assumed to 
have conventional landscaping cover (grass, small herbaceous decorative plants, 
bushes, and a few trees).  For the hypothetical COMM scenario, the hypothetical total 
impervious cover was enlarged by 10 percent to represent the landscaping, on the belief 
that a typical retail commercial establishment would typically be mostly impervious. 
 
Table 1 summarizes the characteristics of the six case studies.  The table also provides 
the recorded or estimated areas in each land use and cover type. 

 
METHODS OF ANALYSIS 
 
Annual Storm Water Runoff Volumes 
 
For each case study site the annual surface runoff volumes produced were estimated for 
both pre- and post-development conditions.  Runoff volume was computed as the product 
of annual precipitation, contributing drainage area, and a runoff coefficient (ratio of runoff 
produced to rainfall received).  For impervious areas the following equation was used: C 
= 0.009 I + 0.05, where I is the impervious percentage.  This equation was derived by 
Schueler (1987) from Nationwide Urban Runoff Program data (U.S. Environmental 
Protection Agency 1983).  With I = 100 percent for fully impervious surfaces, C is 0.95. 
 
The basis for pervious area runoff coefficients was the Natural Resource Conservation 
Service’s (NRCS) Urban Hydrology for Small Watersheds (NRCS 1986, as revised from 
the original 1975 edition).  This model estimates storm event runoff as a function of 
precipitation and a variable representing land cover and soil, termed the curve number 
(CN).  Larger events are forecast to produce a greater amount of runoff in relation to 
amount of rainfall because they more fully saturate the soil.  Therefore, use of the model 
to estimate annual runoff requires selecting some event or group of events to represent 
the year.  Jurisdictions under the San Diego municipal storm water permit generally 
perform water quality analyses with respect to the 85th percentile rainfall quantity (the 85th 
percentile rainfall is the amount exceeding the precipitation in 85 percent of all events 
over time).  That event was used in the analysis here for the relative comparison between 
pre- and post-development and applied to deriving a runoff coefficient for annual 
estimates, recognizing that smaller storms would produce less and larger storms more 
runoff.  This meteorological statistic for San Marcos is 0.75 inch of rainfall 
(http://www.co.san-diego.ca.us/dpw/watersheds/pubs/susmp_85precip.pdf). 

Table 1.  Case Study Characteristics and Land Use and Land Cover Areas 
 

 MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa 
San Marcos permit nos. 24718 30315-30337 31515 35339 Hypoth. Hypoth. 
San Marcos permit date 3/5/04 3/5/04 3/11/04 5/16/06 - - 
No. of buildings 11 23 1 1 1000 1 
Total area (ft2) 476982 132227 33669 92612 5749000 226529 
Roof area (ft2) 184338 34949 3220 7500 1519522 87120 
Parking spaces 438 - 33 37 - 500 
Parking area (ft2) 77088 - 5808 6512 - 88000 
Access road area (ft2) 22212 - 6097 6456 - 23732 
Walkway area (ft2) 33960 10656 1362 2078 463289 7084 
Driveway area (ft2) - 13800 - - 600000 - 
Landscape area (ft2) 159384 72822 17182 70066 3166190 20594 

a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; 
REST—restaurant; OFF—office building; Lg-SFR—large-scale single-family residential; 
COMM—retail commercial 
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To select CN for the pre-development case, an analysis performed in the area of the 
Cedar Fire in San Diego was used in which CN was determined before and after the 
2003 fire (http://www.ufei.org/files/pubs/SanDiegoUrbanEcosystemAnalysis-
PostCedarFire.pdf).  Here, CN = 83 was estimated for the pre-existing land cover, which 
was generally chaparral.  For post-development landscaping, CN = 86 was selected 
based on tabulated data in NRCS (1986) and professional judgment. 
 
Pre- and post-development runoff quantities were computed with these CN values and 
the 85th percentile rainfall, and then divided by the rainfall to obtain runoff coefficients.  
The results were 0.07 and 0.12, respectively.  Finally, total annual runoff volumes were 
estimated based on an average annual precipitation of 10.26 inches 
(http://www.wrcc.dri.edu/cgi-bin/cliMONtpre.pl?casand). 
 
Storm Water Runoff Pollutant Discharges 
 
Annual pollutant mass discharges were estimated as the product of annual runoff 
volumes produced by the various land use and cover types and pollutant concentrations 
typical of those areas.  Again, the 85th percentile precipitation event was used as a basis 
for volumes.  Storm water pollutant data have typically been measured and reported for 
general land use types (e.g., single-family residential, commercial).  However, an 
investigation of low-impact site design of the type this study sought to conduct demands 
data on specific land coverages.  The literature offers few data on this basis.  Those 
available and used herein were assembled by a consultant to the City of Seattle for a 
project in which the author participated.  They appear in Attachment A (Herrera 
Environmental Consultants, Inc. undated). 
 
Pollutant concentrations expected to occur typically in the mixed runoff from the several 
land use and cover types making up a development were estimated by mass balance; 
i.e., the concentrations from the different areas of the sites were combined in proportion 
to their contribution to the total runoff. 
 
The Effect of Conventional Treatment BMPs on Runoff Volume, Pollutant Discharges, 
and Recharge Rates 
 
The first question in analyzing how BMPs reduce runoff volumes and pollutant discharges 
was, What BMPs are being employed in San Diego SUSMPs?  The currently applicable 
SUSMP program associated with the San Diego County MS4 permit provides regulated 
entities with a large number of choices.  These options include manufactured BMPs, such 
as drain inlet inserts (DIIs) and continuous deflective separation (CDS) units.  
Developments may also select such non-proprietary devices as extended-detention 
basins (EDBs) and biofiltration swales and filter strips.  EDBs hold water for two to three 
days for solids settlement before releasing whatever does not infiltrate or evaporate.  
Biofiltration treats runoff through various processes mediated by vegetation and soil.  In a 
swale, runoff flows at some depth in a channel, whereas a filter strip is a broad surface 
over which water sheet flows.  Each of these BMP types was applied to each case study. 
  
The principal basis for the analysis of BMP performance was the California Department 
of Transportation’s BMP Retrofit Pilot Program (Caltrans, 2004), performed in San Diego 
and Los Angeles Counties.  One important result of the program was that BMPs with a 
natural surface infiltrate and evaporate (probably, mostly infiltrate) a substantial amount 
of runoff, even if conditions do not appear to be favorable for an infiltration basin.  On 
average, the EDBs, swales, and filter strips respectively lost 40, 50 and 30 percent of the 
entering flow before the discharge point.  DIIs and CDS units do not contact runoff with a 
natural surface, and therefore do not reduce runoff volume. 
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The Caltrans program further determined that BMP effluent concentrations were usually a 
function of the influent concentrations and developed equations for the functional 
relationships in these cases.  BMPs generally reduced influent concentrations 
proportionately more when they were high.  In a relatively few situations influent 
concentrations were constant at an “irreducible minimum” level regardless of inflow 
concentrations. 
 
In analyzing the effects of BMPs on the case study sites’ runoff, the first step was to 
reduce the runoff volumes estimated with no BMPs by the fractions observed to be lost in 
the pilot study.  The next task was estimating the effluent concentrations from the 
relationships in the Caltrans report.  The final step was calculating discharge pollutant 
loadings as the product of the reduced volumes and predicted effluent concentrations.  
As before, typical pollutant concentrations in the mixed runoff were established by mass 
balance. 
 
Estimating Infiltration Capacity of the Case Study Sites 
 
Infiltrating sufficient runoff to maintain pre-development hydrologic characteristics and 
prevent pollutant transport is the most effective way to protect surface receiving waters.  
Successfully applying infiltration requires soils and hydrogeological conditions that will 
pass water sufficiently rapidly to avoid overly lengthy ponding, while not allowing 
percolating water to reach groundwater before the soil column captures pollutants. 
 
The study assumed that infiltration would occur in surface facilities and not in below-
ground trenches.  The use of trenches is certainly possible, and was judged to be an 
approved BMP by Caltrans after the pilot study.  However, the intent of the investigation 
was to determine the ability of pervious areas to manage the site runoff.  It determined 
what contribution these areas could make in their original condition, and then assessed 
how they could serve further if soils were modified using a low-impact site design 
technique. 
 
The chief basis for this aspect of the work was an assessment of infiltration capacity and 
benefits for Los Angeles’ San Fernando Valley (Chralowicz et al. 2001).  The Chralowicz 
study posited providing 0.1-0.5 acre for infiltration basins to serve 5 acres of contributing 
drainage area.  At 2-3 ft deep, it was estimated that such basins could infiltrate 0.90-1.87 
acre-ft/year of runoff in San Fernando Valley conditions.  Soils there are generally various 
loam textures with infiltration rates of approximately 0.5-2.0 inches/hour.  Soils are similar 
in the San Marcos area (http://websoilsurvey.nrcs.usda.gov/app), thus making the 
conclusions of this study applicable for these purposes.  This information was used to 
estimate how much of each case study site’s annual runoff would be infiltratable and if 
the pervious portion would provide sufficient area. 
 
Volume and Pollutant Source Reduction Strategies 
 
As pointed out earlier, the essence of low-impact site design is reducing runoff problems 
before they can develop, at their sources, or exploiting the infiltration and treatment 
abilities of soils and vegetation.  If these abilities are not adequate to preserve pre-
development hydrology and prevent runoff from causing or contributing to violations of 
water quality standards, then the choice is to practice source reduction, upgrade 
infiltration and treatment capabilities, or both. 
 
Soils can be upgraded to store runoff until it can infiltrate, evaporate, or transpire from 
plants through compost addition, a standard low-impact site design technique.  
Bioretention cells with these upgraded soils can be built to hold runoff and effect its 
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transfer to the subsurface zone, another standard low-impact tool.  Of course, the space 
needed must be available to do so.  This phase of the analysis determined for the case 
study sites if that space would indeed be available, assuming the soils and vegetation 
could be built up to use it effectively. 
 
Source reduction can be accomplished through low-impact site design in various ways.  
Conventional pavements can be converted to porous asphalt or concrete or replaced with 
concrete or plastic unit pavers or grid systems.  Of course, the soils must be capable of 
infiltrating the runoff passing through and may require renovation of the same type as 
discussed for bioretention.  Water can also be “harvested,” that is, captured and stored 
for reuse in irrigation or gray water systems.  Many successful systems of this type are in 
operation, for example Natural Resources Defense Council offices, Santa Monica, CA; 
King County Administration Building, Seattle, WA; two buildings on the Portland State 
University campus, Portland, OR.  Harvesting is a standard technique for Leadership in 
Energy and Environmental Design (LEED) buildings (http://www.poweryourdesign.com/ 
LEEDGuide.pdf).  Runoff from roofs and parking lots can be harvested, with the former 
being somewhat easier because of the possibility of avoiding pumping to use the water 
and fewer pollutants.  The investigation concluded by determining how harvesting could 
contribute to storm water management for case study sites where infiltration capacity, 
available space, or both appeared to be limited. 
 
RESULTS OF THE ANALYSIS 
 
1.  “Base Case” Analysis:  Development Without Traditional BMP or LID 

Approaches 
 
Comparison of Pre- and Post-Development Runoff Volumes 
 
Table 2 presents a comparison between the estimated runoff volumes generated by the 
respective case study sites in the pre- and post-development conditions, assuming 
implementation of no BMPs on the developed sites.  On sites dominated by impervious 
land cover, most of the infiltration that would recharge groundwater in the undeveloped 
state is expected to be lost to surface runoff after development.  This greatly increased 
surface flow would raise peak flow rates and volumes in receiving water courses, raise 
flooding risk, and transport pollutants.  Only the office building, the plan for which retained 
substantial pervious area, would not lose half or more of the pre-development recharge. 

Table 2.  Pre- and Post-Development Without BMPs: Distribution of Surface Runoff Versus 
Recharge to Groundwater  
 

 
Annual Volume (acre-ft) MFRa 

Sm-
SFRa RESTa OFFa 

Lg-
SFRa COMMa 

Precipitationb  9.35 2.59 0.66 1.82 113 4.44 
Pre-development runoffc 0.65 0.18 0.05 0.13 8 0.31 
Pre-development recharged 8.69 2.41 0.61 1.69 105 4.13 
Post-development impervious runoffc 5.91 1.11 0.31 0.42 48 3.83 
Post-development pervious runoffc 0.37 0.17 0.04 0.16 7 0.05 
Post-development total runoffc 6.29 1.28 0.35 0.58 56 3.88 
Post-development recharged 3.06 1.31 0.31 1.23 57 0.56 
Post-development recharge loss (% of 
pre-development recharge) 

5.63 
(65%) 

1.10 
(46%) 

0.30 
(49%) 

0.46 
(27%) 

48 
(46%) 

3.57 
(86%) 

a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial 
b  Volume of precipitation on total project area 
c  Quantity of water discharged from the site on the surface 
d  Quantity of water infiltrating the soil; the difference between precipitation and runoff 
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Pollutant Concentrations and Loadings 
 
Table 3 presents the pollutant concentrations from the literature and loadings calculated 
as described for the various land use and cover types represented by the case studies.  
Landscaped areas are expected to release the highest TSS concentration, although 
relatively low TSS mass loading because of the low runoff coefficient.  The highest 
copper concentrations and loadings are expected from parking lots.  Roofs, especially 
commercial roofs, top the list for both zinc concentrations and loadings.  Landscaping 
would issue by far the highest phosphorus, although access roads and driveways would 
contribute the highest mass loadings. 
 

 
The CTR acute criteria for copper and zinc are 0.0048 mg/L and 0.090 mg/L, 
respectively.  It may be seen in Table 3 that all developed land uses are expected to 
discharge copper above the criterion, based on the mass balance calculations using 
concentrations from Table 3.  Any surface release from the case study sites would violate 
the criterion at the point of discharge, although dilution by the receiving water would lower 
the concentration below the criterion at some point.  Even if copper mass loadings are 
reduced by BMPs, any surface discharge would exceed the criterion initially, but it would 
be easier to dilute below that level.  In contrast, runoff from some land covers would not 
violate the acute zinc criterion.  Because of this difference, the evaluation considered 
whether or not the zinc criterion would be exceeded in each analysis, whereas there was 
no point in this analysis for copper.  There are no equivalent water quality criteria for TSS 
and TP; hence, their concentrations were not further analyzed in the different scenarios. 
 
Table 4 follows with the overall loadings, as well as zinc concentrations, expected to be 
delivered from the case study developments should they not be fitted with any BMPs.  As 
Table 4 shows, all cases are forecast to exceed the 0.090 mg/L acute zinc criterion, and 
the retail commercial development does so by a wide margin.  Because of its size, the 
large residential development dominates the mass loading emissions. 

Table 3.  Pollutant Concentration and Loading for Case Study Land Use and Cover Types
 

 Concentrations Loadings 

Land Use 
TSS 

(mg/L) 
TCu 

(mg/L) 
TZn 

(mg/L) 
TP 

(mg/L) 

Lbs. 
TSS/ 
acre-
year 

Lbs. 
TCu/ 
acre-
year 

Lbs. 
TZn/ 
acre-
year 

Lbs. 
TP/ 

acre-
year 

Residential roof 25 0.013 0.159 0.11 55 0.029 0.350 0.242 
Commercial roof 18 0.014 0.281 0.14 40 0.031 0.619 0.309 
Access 
road/driveway 120 0.022 0.118 0.66 264 0.048 0.260 1.455 
Parking 75 0.036 0.097 0.14 165 0.079 0.214 0.309 
Walkway 25 0.013 0.059 0.11 55 0.029 0.130 0.242 
Landscaping 213 0.013 0.059 2.04 59 0.004 0.016 0.568 
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2. “Traditional SUSMP” Analysis:  Effects of Basic Treatment BMPs  
 
Post-Development Runoff Volumes 
 
The current SUSMP program permits regulated parties to select from a range of BMPs in 
order to treat or infiltrate a given quantity of annual rainfall.  According to Regional Board 
staff and third party reviews of the program (Tetra Tech, Inc. 2005), a wide variety of 
BMPs are selected.  Many projects rely on drain inlet inserts, CDS units, and similar 
manufactured BMPs.  Regulated entities currently can select these or other “treat-and-
release” techniques in order to satisfy the current San Diego County MS4 Permit.  As a 
category, such treatment BMPs do not permit any collected runoff contact with soils.  
Therefore, they discharge as much storm water runoff as equivalent sites with no BMPs, 
and afford zero savings in recharge. 
 
Effects of BMPs on Pollutant Discharges 
 
Table 5 presents estimates of zinc effluent concentrations and mass loadings of the 
various pollutants discharged from four types of conventional treatment BMPs.  The 
“basic” BMPs in this table, the CDS units, are not expected to drop any of the 
concentrations sufficiently to meet the acute zinc criterion at the discharge point.  The 
loading reduction results show the CDS unit always performing below 50 percent and 
most often in the vicinity of 20 percent, with zero copper reduction.  
 
The Caltrans study (2004) produced less data on drain inlet insert performance.  These 
devices were found to reduce pollutant mass loadings by the following amounts (average 
of the performance of two models):  TSS—8.5 percent, TCu—1.0 percent, and TZn—1.5 
percent. 
 
3. LID Analysis:  Relative Effect of Conventional Soil-Based BMPs and Low-

Impact Development Approaches 
 
Annual surface runoff and recharge predicted to occur with the three soil-based BMP 
types commonly employed in California were estimated.  An assumption was full service 
of all portions of the case study sites with one of these practices.  Although the analysis 
assumed use of one or another of the BMP types throughout each site, a project designer 
could elect to use more than one BMP to serve different portions.  Table 6 gives the 
estimates, along with the savings in recharge afforded by the LID site design techniques 
relative to a condition with no BMPs.  The percentages of savings exactly reflect the 
degree of infiltration observed in the Caltrans pilot study: 40, 50, and 30 percent, 
respectively, for EDBs, swales, and filter strips. 

Table 4.  Case Study Pollutant Concentration and Loading Estimates Without BMPs 
 

 MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa

TZn (mg/L) 0.127 0.123 0.128 0.133 0.123 0.175 
Lbs. TSS/year 920 241 87 169 10461 594 
Lbs. TCu/year 0.32 0.051 0.022 0.032 2.24 0.25 
Lbs. TZn/year 2.16 0.423 0.121 0.210 18.38 1.84 
Lbs. TP/year  4.58 1.66 0.50 1.24 72.35 2.34 
a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial 
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Effects of BMPs on Pollutant Discharges 
 
Table 5 presents estimates of zinc effluent concentrations and mass loadings of the 
various pollutants discharged from the EDBs, swales, and filter strips.  Effluents from 
each case study site are expected to fall below the CTR acute zinc criterion if treated with 
swales or filter strips.  All but the large commercial site would meet the criterion with EDB 
treatment.  These infiltration-oriented BMPs, swales, filters, and EDBs, if fully 
implemented and well maintained, are predicted to prevent the majority of the pollutant 
masses generated on most of the development sites from reaching a receiving water.  
Only total phosphorus reduction falls below 50 percent for two case studies.  Mass 
loading reductions range above 80 percent for the EDB, swale, and filter strip. 
 

Table 5.  Case Study Pollutant Concentration and Loading Estimates With BMPs 
 

 MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa 
Effluent Concentrations:       
CDS TZn (mg/L)a 0.095 0.095 0.098 0.102 0.095 0.131 
EDB TZn (mg/L)a 0.085 0.086 0.084 0.084 0.086 0.098 
Swale TZn (mg/L) 0.055 0.054 0.055 0.056 0.054 0.068 
Filter strip TZn (mg/L) 0.039 0.039 0.039 0.041 0.039 0.048 
Loading Reductions:       
CDS TSS loading reduction 15.7% 19.9% 22.0% 24.0% 19.9% 16.9% 
CDS TCu loading reduction 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 
CDS TZn loading reduction 22.7% 22.4% 22.9% 23.1% 22.4% 25.1% 
CDS TP loading reduction 30.6% 41.5% 40.7% 45.9% 41.5% 20.3% 
EDB TSS loading reduction 68.1% 73.7% 79.0% 81.1% 73.7% 71.7% 
EDB TCu loading reduction 61.9% 55.7% 66.2% 63.0% 55.7% 66.8% 
EDB TZn loading reduction 59.7% 59.6% 60.4% 61.9% 59.6% 66.6% 
EDB TP loading reduction 61.9% 69.7% 69.1% 72.9% 69.7% 54.5% 
Swale TSS loading reduction 68.8% 71.1% 73.1% 73.9% 71.1% 69.4% 
Swale TCu loading reduction 72.5% 68.5% 78.2% 73.3% 68.5% 75.8% 
Swale TZn loading reduction 78.4% 78.1% 84.3% 78.8% 78.1% 80.7% 
Swale TP loading reduction 66.3% 70.7% 67.2% 76.2% 70.7% 55.0% 
Filter strip TSS loading reduction 69.9% 75.4% 80.6% 82.6% 75.4% 72.3% 
Filter strip TCu loading reduction 74.4% 69.1% 78.2% 75.4% 69.1% 78.7% 
Filter strip TZn loading reduction 78.3% 77.9% 78.4% 78.7% 77.9% 80.9% 
Filter strip TP loading reduction 48.4% 53.1% 63.7% 59.8% 53.1% 34.6% 
a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial 
CDS— continuous deflective separation unit; EDB—extended-detention basin 
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Expected Infiltration Capacities of the Case Study Sites 
 
Table 7 summarizes the results of the infiltration analysis.  The first inquiry on this subject 
sought to determine how much of the total annual runoff each property is expected to 
infiltrate.  Based on the findings of Chralowicz et al. (2001), it was assumed that a site in 
the size range 0-5 acres could infiltrate 0.9-1.9 acre-ft/year with an infiltration device of 
feasible size, one in the range 5-10 acres could recharge 1.8-3.8 acre-ft/year, etc.  As 
shown in the table, three of the six sites should be able to infiltrate the full annual runoff 
volume.  The remainder could recharge to the ground about half or somewhat more of 
the annual production.  These figures pertain to infiltrating in the native soils, with no soil 
improvements through composting such as often performed in low-impact site design. 
 
Next, it was sought to determine whether the sites, as planned, have sufficient pervious 
area for surface infiltration facilities.  Again, the results of Chralowicz et al. (2001) were 
used, and it was assumed that infiltration would take 0.1-0.5 acres on a site of 0-5 acres 
total area, 0.2-1.0 acres on a 5-10 acre property, etc.  A site low in the range would likely 
need a smaller infiltration area than one higher in the size range.  Five of the six case 
study sites clearly have more pervious area than required for infiltration facilities.  The 
commercial retail development was the only development project that came close to 
lacking sufficient pervious area. 
 

 
As Table 7 shows, the case study sites offer considerable promise to manage storm 
water by infiltration.  For any development project at which infiltration-oriented BMPs are 

Table 6.  Distribution of Surface Runoff Versus Recharge to Groundwater With BMPs 
 

Annual Volume (acre-ft) MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa

Total runoff with EDBsa, b 3.77 0.77 0.21 0.35 33 2.33 
Recharge with EDBs c 5.58 1.83 0.45 1.46 79 2.11 
Recharge savings with EDBsd 2.52 0.51 0.14 0.23 22 1.55 
Total runoff with swalesb 3.14 0.64 0.17 0.29 28 1.94 
Recharge with swalesc 6.20 1.95 0.49 1.52 85 2.50 
Recharge savings with swalesd 3.14 0.64 0.17 0.29 28 1.94 
Total runoff with filter stripsb 4.40 0.89 0.24 0.41 39 2.72 
Recharge with filter stripsc 4.95 1.70 0.42 1.41 74 1.72 
Recharge savings with filter stripsd 1.89 0.38 0.10 0.18 17 1.16 
a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial; 
EDBs—extended-detention basins 
b  Quantity of water discharged from the site on the surface 
c  Quantity of water infiltrating the soil; the difference between precipitation and runoff 
d  Difference between recharge with and without BMP (the latter from Table 2) 

Table 7.  Summary of Infiltration Analysis
 

 MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa 
Total annual runoff (acre-ft) 6.29 1.28 0.35 0.58 56 3.88 
Project area (acres) 11.0 3.0 0.8 2.1 132 5.2 
Infiltration capacity (acre-ft) 2.7-5.7 0.9-1.9 0.9-1.9 0.9-1.9 24-51 1.8-3.8 
Infiltration assessment ~Half+ All All All ~Half+ ~Half+ 
Infiltration area needed (acres) 0.3-1.5 0.1-0.5 0.1-0.5 0.1-0.5 2.7-14 0.2-1.0 
Pervious area available (acres) 3.7 1.7 0.4 1.6 72.7 0.5 
Adequate area? Yes Yes Yes Yes Yes Maybe 
a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial 
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considered, it is important that infiltration potential be carefully assessed using site-
specific soils and hydrogeologic data.  In the event such an investigation reveals a 
marginal condition (e.g., hydraulic conductivity, spacing to groundwater) for infiltration 
basins, soils could be enhanced to produce bioretention zones to assist infiltration. 
 
Volume and Pollutant Source Reduction Through Low-Impact Site Design 
 
The preceding analysis showed that half the sites potentially could infiltrate all runoff 
produced in an average year, and also have the land to do so.  The other three could 
recharge half or more of the runoff, and at least two have adequate land.  One goal of 
this exercise was to identify alternatives that would reduce runoff production in the first 
place.  It was hypothesized that implementation of source reduction techniques could 
allow all of the case study sites to infiltrate all of the remaining runoff.  Additionally, runoff 
volume reduction would commensurately decrease pollutant mass loadings. 
 
This analysis considered scenarios in which all roof runoff is either harvested and stored 
for some beneficial use or is spread over lawns or into the soil via roof downspout 
infiltration trenches.  The former option is probably best suited to cases like the retail and 
office buildings, while distribution on or in the soil would fit best with residences and 
relatively small commercial developments like the restaurant.  Table 8 shows the 
consequences of preventing roofs from generating runoff. 
 
With the subtraction of roof runoff, all sites have the capacity to infiltrate all of the annual 
runoff volume.  Comparison of the third and last rows of the table indicates the significant 
role of roof runoff, especially in the residential cases.  With roof runoff included, the only 
case that was doubtful in having enough pervious area for full infiltration was the 
commercial case study site.  Harvesting runoff from its 2-acre roof brings it into the 
situation of having sufficient land.  These results show that a combination of roof runoff 
source reduction and land treatment of the remaining runoff for maximum infiltration 
appears to be an entirely feasible plan to manage storm water from a range of typical 
San Diego area developments. 
 

 

Table 8.  Summary of Roof Runoff Source Reduction Analysis
 

 
MFRa 

Sm-
SFRa RESTa OFFa 

Lg-
SFRa COMMa 

Annual impervious (minus 
roof) runoff (acre-ft) 2.48 0.46 0.25 0.28 19.8 2.21 
Annual pervious runoff 
(acre-ft) 0.37 0.17 0.04 0.16 7.5 0.05 
Total annual runoff (minus 
roof) (acre-ft) 2.85 0.63 0.29 0.44 27.3 2.26 
Project area (acres) 11.0 3.04 0.77 2.13 132 5.20 
Infiltration capacity (acre-ft) 2.7-5.7 0.9-1.9 0.9-1.9 0.9-1.9 24-51 1.8-3.8 
Infiltration assessment All All All All All All 
Total annual runoff (with 
roof) (acre-ft) 6.29 1.28 0.35 0.58 56 3.88 
a MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial
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Table 9 summarizes the water retention and reuse benefits of the full LID approach 
involving infiltration by design, supplemented by harvesting from roofs in the MFR, Lg-
SFR, and COMM cases.  Infiltration contributes to the groundwater resource, while 
harvesting captures water for use in such applications as irrigation and gray water 
distribution systems.  LID methods offer significant benefits relative to no BMPs in all 
cases.  These benefits are particularly impressive with relatively high site 
imperviousness, such as in the MFR and COMM cases. 
 

 
 
SUMMARY AND CONCLUSIONS 
 
This paper demonstrated that common San Diego area residential and commercial 
development types subject to SUSMPs are likely, without storm water management, to 
reduce groundwater recharge from the predevelopment state by approximately half in 
most cases to a much higher fraction with a large ratio of impervious to pervious area.  
With no treatment, runoff from these developments is expected to exceed CTR acute 
copper and zinc criteria at the point of discharge and to deliver large pollutant mass 
loadings to receiving waters. 
 
Many San Diego SUSMP projects have been getting mostly traditional commercially 
manufactured filtration and hydrodynamic BMPs for storm water management.  Such 
BMPs are included in the SUSMP menu of options currently, and they do have some 
beneficial impact on runoff quality compared to development without BMPs.  However, 
they are not optimal solutions.  These devices do not stem the loss of groundwater 
recharge, still allow zinc as well as copper water quality criteria violations from all 
development types analyzed, and capture relatively small fractions of the pollutant mass 
loadings produced in urban areas. 
 
Conventional soil-based BMP solutions that promote and are component parts of low-
impact development approaches, by contrast, regain 30-50 percent of the recharge lost in 
development without storm water management.  It is expected they generally would 
release effluent that meets the acute zinc criterion at the point of discharge, although it 
would still exceed the copper limit.  Excepting phosphorus, it was found that these BMPs 
would capture and prevent the movement to receiving waters of the majority of the 
pollutant loadings considered in the analysis. 
 
It was found that the loam soils typical of the San Marcos area, where the case studies 
were set, should infiltrate at least half of all the runoff produced in an average year, and 
all of it for some development types and site designs.  Soil enhancement (typically, with 

Table 9.  Comparison of Water Captured Annually (in acre-ft) from Development Sites for 
Beneficial Use With a Full LID Approach Compared to Development Without Any BMPs 
 

Water Capture MFRa Sm-SFRa RESTa OFFa Lg-SFRa COMMa 
Without BMPsb 3.06 1.31 0.31 1.23 57 0.56 
With full LID approachc 9.35 2.59 0.66 1.82 113 4.44 
LID benefitd 6.29 1.28 0.35 0.58 56 3.88 
a  MFR—multi-family residential; Sm-SFR—small-scale single-family residential; REST—restaurant; 
OFF—office building; Lg-SFR—large-scale single-family residential; COMM—retail commercial 
b  Water incidentally infiltrated on pervious areas remaining on the development site and recharged to 
groundwater 
c  Water either entirely infiltrated in BMPs and recharged to groundwater or partially harvested from roofs and 
partially infiltrated in BMPs 
d  Water capture for which LID approaches are directly responsible; the difference between capture with the 
full LID approach and without BMPs 
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compost) can advance infiltration and lower its risk of failure.  Using additive LID 
approaches, including specifically subtracting the roof runoff by harvesting it for reuse or 
distributing it in the soil with infiltration trenches, reduces overall runoff sufficiently to 
conclude that all development examples assessed could infiltrate their surface runoff 
production. 
 
RECOMMENDATIONS 
 
Low-impact site design techniques emphasize runoff volume and pollutant reduction at 
their sources and management of runoff and pollutants through vegetation and soil 
treatment.  This type of treatment can infiltrate and evaporate much or even all of the 
runoff produced in design events.  This report shows low-impact site design techniques to 
be capable of regaining the groundwater recharge lost in development to a greater extent 
than conventional BMPs.  At the same time LID techniques substantially preserve pre-
development hydrologic conditions and prevent most or all pollutant transport to receiving 
waters.   
 
 

0004386



 14

REFERENCES 
 
California Department of Transportation.  2004.  BMP Retrofit Pilot Program Final Report.  

California Department of Transportation, Sacramento, CA. 
 
Chralowicz, D., T. Goff, M. Mascali, and E. Taylor.  2001.  Infiltration of Urban Runoff to 

Recharge Groundwater Used for Drinking Water:  A Study of the San Fernando 
Valley, California.  Master of Environmental Science and Management Report, 
University of California at Santa Barbara, Santa Barbara, California. 

 
Herrera Environmental Consultants, Inc.  Undated.  Pollutant Concentrations for Urban 

Source Areas, unpublished data table. 
 
Natural Resource Conservation Service.  1986.  Urban Hydrology for Small Watersheds, 

Technical Release-55.  U.S. Department of Agriculture, Washington, D.C. 
 
Schueler, T.R.  1987.  Controlling Urban Runoff:  A Practical Manual for Planning and 

Designing Urban BMPs.  Metropolitan Washington Council of Governments, 
Washington, D.C. 

 
Tetra Tech, Inc.  2005.  San Diego Standard Urban Storm Water Mitigation Plan 

(SUSMP) Evaluation.  Report to San Diego Regional Water Quality Control Board, 
San Diego, CA. 

 
U.S. Environmental Protection Agency.  1983.  Results of the Nationwide Urban Runoff 

Program: Volume 1 - Final Report, Report No. 832R83112.  Office of Water, 
Washington, D.C.

0004387



 i

ATTACHMENT A 
 

Pollutant Concentrations for Urban Source Areas (Herrera Environmental Consultants, Inc. undated) 
 

Source Area Study LocationSample Size (n)TSS (mg/L) TCu (ug/L)TPb (ug/L)TZn (ug/L)TP (mg/L)Notes
Roofs                   
Residential Steuer, et al. 1997 MI 12 36 7 25 201 0.06 2 
Residential Bannerman, et al. 1993 WI ~48 27 15 21 149 0.15 3 
Residential Waschbusch, et al. 2000 WI 25 15 n.a. n.a. n.a. 0.07 3 
Residential FAR 2003 NY  19 20 21 312 0.11 4 
Residential Gromaire, et al. 2001 France  29 37 493 3422 n.a. 5 
Representative Residential Roof Values     25 13 22 159 0.11   
Commercial Steuer, et al. 1997 MI 12 24 20 48 215 0.09 2 
Commercial Bannerman, et al. 1993 WI ~16 15 9 9 330 0.20 3 
Commercial Waschbusch, et al. 2000 WI 25 18 n.a. n.a. n.a. 0.13 3 
Representative Commercial Roof Values     18 14 26 281 0.14   
Parking Areas                   
Res. Driveways Steuer, et al. 1997 MI 12 157 34 52 148 0.35 2 
Res. Driveways Bannerman, et al. 1993 WI ~32 173 17 17 107 1.16 3 
Res. Driveways Waschbusch, et al. 2000 WI 25 34 n.a. n.a. n.a. 0.18 3 
Driveway FAR 2003 NY  173 17  107 0.56 4 
Representative Residential Driveway Values     120 22 27 118 0.66   

Comm./ Inst. Park. Areas Pitt, et al. 1995 AL 16 110 116 46 110 n.a. 1 
Comm. Park. Areas Steuer, et al. 1997 MI 12 110 22 40 178 0.2 2 
Com. Park. Lot Bannerman, et al. 1993 WI 5 58 15 22 178 0.19 3 
Parking Lot Waschbusch, et al. 2000 WI 25 51 n.a. n.a. n.a. 0.1 3 
Parking Lot Tiefenthaler, et al. 2001 CA 5 36 28 45 293 n.a. 6 
Loading Docks Pitt, et al. 1995 AL 3 40 22 55 55 n.a. 1 
Highway Rest Areas CalTrans 2003 CA 53 63 16 8 142 0.47 7 

Park and Ride Facilities CalTrans 2003 CA 179 69 17 10 154 0.33 7 
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Comm./ Res. Parking FAR 2003 NY  27 51 28 139 0.15 4 
Representative Parking Area/Lot Values     75 36 26 97 0.14   
Landscaping/Lawns                 
Landscaped Areas Pitt, et al. 1995 AL 6 33 81 24 230 n.a. 1 
Landscaping FAR 2003 NY  37 94 29 263 n.a. 4 
Representative Landscaping Values     33 81 24 230 n.a.   
Lawns - Residential Steuer, et al. 1997 MI 12 262 n.a. n.a. n.a. 2.33 2 
Lawns - Residential Bannerman, et al. 1993 WI ~30 397 13 n.a. 59 2.67 3 
Lawns Waschbusch, et al. 2000 WI 25 59 n.a. n.a. n.a. 0.79 3 
Lawns Waschbusch, et al. 2000 WI 25 122 n.a. n.a. n.a. 1.61 3 
Lawns - Fertilized USGS 2002 WI 58 n.a. n.a. n.a. n.a. 2.57 3 

Lawns - Non-P Fertilized USGS 2002 WI 38 n.a. n.a. n.a. n.a. 1.89 3 
Lawns - Unfertilized USGS 2002 WI 19 n.a. n.a. n.a. n.a. 1.73 3 
Lawns FAR 2003 NY 3 602 17 17 50 2.1 4 
Representative Lawn Values     213 13 n.a. 59 2.04   
 
Notes:             
Representative values are weighted means of collected data.  Italicized values were omitted from these calculations. 
1 - Grab samples from residential, commercial/institutional, and industrial rooftops.  Values represent mean of   
     DETECTED concentrations            
2 - Flow-weighted composite samples, geometric mean concentrations         
3 - Geometric mean concentrations            
4 - Citation appears to be erroneous - original source of data is unknown.  Not used to calculate representative value 
5 - Median concentrations.  Not used to calculate representative values due to site location and variation from other values.
6 - Mean concentrations from simulated rainfall study           
7 - Mean concentrations.  Not used to calculate representative values due to transportation nature of land use.  
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CITY OF LAKE FOREST

May 14,2009

Via US Mail and E-mail

Mayor
Mark Tettemer

Mayor Pro Tern
Peter Herzog

Mr. John H. Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Council Members
Richard Dixon

Kathryn McCullough
Marcia Rudolph

City Manager
Robert C. Dunek

Subject: Comments on Tentative Order No. R9-2009-0002, NPDES No. CASOI08740,
Waste Discharge Requirements for Discharges for Runofffrom the Municipal
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County
of Orange, the Incorporated Cities of Orange County, and the Orange County
Flood Control District within the San Diego Region

Dear Mr. Robertus:

The City of Lake Forest ("City") submits this letter to the California Regional Water
Quality Control Board, San Diego Region ("SDRWQCB") to convey the City's formal
written comments for Tentative Order No. R9-2009-0002/NPDES Permit No.
CASOI08740 ("Draft Permit"). The City is additionally aware that the County of Orange
("County") is submitting a similar comment letter regarding specific conditions contained
in the Draft Permit. The City would like to express its full support for the County's
comments and intends the comments contained in this letter to supplement those
submitted by the County. Accordingly, please consider the County's comments to be
incorporated in the City's letter by this reference. The City's comments follow.

GLOBAL COMMENTS

During the last public hearing on the Draft Permit, in February, 2008, the SDRWQCB
Board directed Board Staff to revise the permit to achieve greater consistency with Phase
I MS4 permits throughout the state, and to provide stakeholders and the regulated
community with a meaningful opportunity to assist in the development of the revisions.
Unfortunately, the Draft Permit was released without cooperative input from the
regulated community prior to its release and, more significantly, is entirely inconsistent
with other Large MS4 Permits issued throughout the state.

Indeed, a brief comparison of the Draft Permit with the North Orange County MS4
Permit that is likely to be adopted by the California Regional Water Quality Control
Board, Santa Ana Region ("SARWQCB") on May 22, 2009, reveals that there is a
significant disparity between the two permits. The North Orange County MS4 Permit is
of particular concern because many of the Copermittees, including the City, are subject to ...

~
www.ci.lake-forest.ca.us

*Printed on Recycled Paper.

25550 Commercentre Dr., Suite 100
Lake Forest, CA 92630

Lake Fopesl, t:2emembep Ihe Pasl - Chollenge Ihe Fulupe (949) 461-3400
City Hall Fax, (949) 461-3511

Building/Planning/Public Works Fax, (949) 461-3512
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Mr. John Robertus
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Tentative Order No. R9-2009-0002

both the North Orange County Permit, and the Draft Permit. Inconsistencies between the
two permits create bureaucratic hurdles that cost the City time and valuable resources.
Furthermore, the conspicuous disparity between the permits are likely to cause confusion
among the public, and discourage public acceptance and participation in clean water
efforts.

In addition to the consistency issues, the Draft Permit largely conflicts with guidance
from the State Water Resources Control Board ("State Board") and the United States
Environmental Protection Agency ("EPA"). This deviation from agency guidance, and
industry practice is most stark in the Draft Permit's Numeric Effluent Limits ("NEL")
and Municipal Action Level ("MAL") requirements. As described more fully below,
these aspects of the Draft Permit exceed the standards for municipal discharges set forth
in the Clean Water Act and/or completely ignore State Board studies on whether such
provisions can be feasibly implemented in MS4 permits. The City's specific comments
on the Draft Permit follow.

SPECIFIC COMMENTS

HOLDING DRY WEATHER FLOWS TO A DIFFERENT COMPLIANCE STANDARD VIOLATES
THE CLEAN WATER ACT

The Draft Permit attempts to impose a higher compliance standard for dry weather
discharges. Pursuant to this heightened standard, the Draft Permit imposes NELs for dry
weather discharges from the MS4. The Draft Permit states that this heightened standard
is warranted because the Clean Water Act requires MS4 permits to prohibit discharges of
non-stormwater, and dry weather flows constituted non-stormwater.

The Clean Water Act clearly defines the discharge requirements for MS4 permits.
Pursuant to the Clean Water Act, NPDES permits may be issued on a system or
jurisdiction-wide basis, and must include a requirement to effectively prohibit non
stormwater discharges into the storm sewer, and must require controls to reduce the
discharge of pollutants from the storm sewer to the maximum extent practicable. (33
U.S.C. § 1342(p)(3)(B).) The Clean Water Act does not distinguish between wet weather
and dry weather discharges, and thus does not support a heightened standard for
discharges of non-stormwater from MS4s.

Moreover, the NELs in the Draft Permit directly conflict with the findings of the State
Water Resources Control Board's ("State Board") Blue-Ribbon Panel Report on the
feasibility of numeric effluent limits in MS4 permits. After an exhaustive investigation
into the feasibility of numeric effluent limits and action levels, the Blue Ribbon Panel
found "[i]t is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and in particular urban discharges." (Blue Ribbon Panel Report, pp. 8.)
Nonetheless, the Draft Permit includes NELs for dry weather flows. When this
inconsistency was brought to the attention of Regional Board staff, it was dismissed on
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the grounds that the Blue Ribbon Panel report applied only to wet weather flows. As
stated above, the Clean Water Act makes no such distinction.

While the SDRWQCB may have the authority to impose restrictions in Waste Discharge
Requirements that exceed the requirements of the Clean Water Act, when imposing such
restrictions, the SDRWQCB must comply with applicable State laws. (City ofBurbank v.
State Water Resources Control Board (2005) 35 Cal.4th 613; see also Defenders of
Wildlife v. Brown (9th Cir. 1999) 191 FJd, 1159, 1166.) These include but are not
limited to the California Environmental Quality Act, and Water Code sections 13241 and
13000. The Draft Permit does not comply with these requirements.

Imposing NELs in the Draft permit will result in numerous unintended consequences,
including the possibility that the Copermittees will be held liable for mandatory minimum
penalties for exceeding the NELs. For that reason, the City requests that the SDRWQCB
remove the NEL requirements from the Draft Permit.

IMPOSING MUNICIPAL ACTION LEVELS IS UNNECESSARY AND CONTRARY TO EPA AND

STATE WATER RESOURCES CONTROL BOARD GUIDANCE

The Draft Permit includes MALs. Pursuant to the Draft permit, beginning in the fourth
year after adoption of the permit, discharges from the MS4 that exceed the MALs create a
presumption that the permittee is not complying with the Maximum Extent Practicable
("MEP") standard. In other words, the permittee would be presumed to be in violation of
the permit. The decision to include MALs in the Draft Permit ignores guidance from the
State Board and the EPA, as well as the MS4 Permits adopted by other Regional Boards.

The MALs in the Draft Permit directly conflict with the State Board's Blue·Ribbon Panel
Report findings. The MALs recommended by the Blue Ribbon Report were to be used as
a management tool to indicate when additional Best Management Practices ("BMPs") are
necessary, not a point of compliance. In contrast, the MALs in the Draft Permit are tied
to MEP compliance and as a result are effectively NELs. As stated above, the Blue
Ribbon Panel found that NELs for municipal BMPs and urban discharges are not
feasible. By imposing NELs by a different name, the Draft Permit flatly ignores the Blue
Ribbon Report's recommendations.

Additionally, the Draft Permit's attempt to tie compliance with the MEP standard to non·
compliance with MALs is not supported by the Clean Water Act. The MEP standard is
designed to allow the Copermittees flexibility to implement effective and feasible BMPs
to address stormwater pollution. This interpretation of the MEP standard is supported by
the EPA. (See 64 Fed. Reg. 68721,68754 (Dec. 8, 1999) ["EPA has intentionally not
provided a precise definition ofMEP to allow maximum flexibility in MS4 permitting.
MS4s need the flexibility to optimize reductions in stormwater pollutants on a location
by-location basis"].) It is also endorsed by the State Board. (State Water Board Order
WQ 2000·11 at p. 20 ["MEP requires permittees to choose effective BMPs, and to reject
applicable BMPs only where other effective BMPs will serve the same purpose, the
BMPs would not be technically feasible, or the cost would be prohibitive"].)
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Defining MEP compliance with a single MAL standard violates the intent of the Clean
Water Act to give the municipal permittees the discretion and flexibility to do use BMPs
to prevent and/or treat discharges from their MS4s. This is the approach taken by the
other Regional Boards in Southern California when issuing MS4 Permits. Neither the
recently adopted Ventura County Large MS4 Permit, nor the North Orange County Large
MS4 Permit includes NELs or MALs. 1 The Draft permit should reflect the national and
statewide guidelines on MALs. For that reason, the SDRWQCB should either revise the
Draft Permit to meet the recommendations from the Blue Ribbon Panel, or remove the
MALs from the Draft Permit.

THE DRAFT PERMIT IMPERMISSIBLY ATTEMPTS TO REGULATE AGRICULTURAL
SOURCES, NATURAL SOURCES, AND OTHER NON-POINT SOURCE DISCHARGES

The Draft permit has removed the word "urban" from everywhere it formerly modified
the word "runoff'. This universal change suggests that the Copermittees are responsible
not just for urban runoff, but all runoff. Holding the Copermittees to this heightened
standard exceeds the jurisdiction and intent of the Clean Water Act.

MS4 Permits are NPDES Permits. Pursuant to the Clean Water Act, NPDES permits
regulate point source discharges. By definition, agricultural discharges are not point
sources, even when they are discharged from a conveyance that would meet the definition
of a point source. By removing the term "urban" from the Draft permit, the Draft Permit
would hold the Copermittees liable for agricultural and other non-point source discharges
that enter and exit their MS4. Because agricultural discharges are not point sources, they
are not subject to regulation with NPDES permits. Attempting to include agricultural
discharges in the Draft Permit therefore exceeds the Clean Water Act's jurisdiction.

The history of the Clean Water Act demonstrates that it was intended to regulate urban
runoff rather than agricultural sources and other non-point discharges. Indeed, when
issuing the MS4 Permit regulations in 1990, EPA stated, "it is the intent of EPA that
[stormwater] management plans and other components of the programs focus on the
urbanized and developing areas of the county." (55 Fed. Reg. 47989, 48041 (Nov. 16,
1990).) The urban discharge focus is reflected in the San Diego Region Basin Plan which
discusses the problem of stormwater runoff in terms of urbanization and cites to EPA
Guidance limiting regulation of stormwater to urban sources. (See San Diego Basin Plan,
pp. 4-78, 4-79.) There is simply no support for the Draft permit's attempt to expand the
scope of regulation by adding additional sources of regulated discharges.

By removing the term "urban" from the Draft Permit, the SDRWQCB has potentially
enlarged the scope of regulation to include agricultural discharges, other traditional non
point source discharges, and naturally occurring pollutant discharges. As stated above,

I While the North Orange County pennit incorporates Total Maximum Daily Loads ("TMDLs") that have
specific waste load allocations, these TMDLs are being implemented through an iterative BMP process.
Thus there are no direct effluent limits in the pennit at this time.
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regulation of these discharges is not within the scope of the Clean Water Act.2 The City
therefore requests that Draft Permit be revised to make clear that it only pertains to
"urban" discharges.

EXISTING DEVELOPMENT RETROFIT REQUIREMENTS

Section FJ.d ofthe Draft Permit requires the Copermittees to develop a plan to retrofit
existing development within their jurisdiction. Specifically, each permittee must
implement a retrofitting program that:

• Solves chronic flooding problems,

• Reduces impacts from hydromodification,

• Incorporates Low Impact Development ("LID") principles,

• Supports stream restoration,

• Systematically reduces downstream channel erosion,

• Reduces the discharges of stormwater pollutants from the MS4 to the MEP, and

• Prevents discharges from the MS4 from causing or contributing to a violation of
water quality standards.

These requirements are inconsistent with other recently issued MS4 Permits. More
importantly, they are infeasible. While the Copermittees have traditional land use
authority to impose requirements on new development as a condition of development,
there is no similar authority to require property owners to retrofit existing development.
The Draft Permit ignores this lack of authority and goes as far as to require the
Copermittees to identitY existing developments that are sources of pollutants and then
evaluate and rank them to prioritize retrofitting. (Draft Permit, section FJ.d(l)-(2).)

Additionally, because the City has limited authority to impose retrofit requirements on
existing development within its jurisdiction, the Draft Permit's retrofit provisions will
result in an allocation of resources that is not likely to benefit clean water. For example,
the City will be required to dedicate significant resources and time to identitY and
inventory existing sites and then complete evaluations and prioritization of these sites for
retrofits. These intensive activities will divert resources, time, and funding away from
other vital permit related programs.

Because the Copermittees have little authority to implement the Draft permit's existing
development retrofit requirements, the City requests that the be removed from the Draft
Permit.

2 To the extent that the Draft Permit attempts to regulate these discharges, it does so under the authority of
state law, and must comply with other state law requirements including but not limited to Water Code
sections 13241, and 13000.
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THE DRAFT PERMIT UNNECESSARILY OUTLAWS IRRIGATION RUNOFF

The Draft Pennit has eliminated irrigation water as an exempt discharge. The federal
stormwater regulations include a list of categories of "exempt" non-stormwater
discharges or flows. (40 CFR l22.26(d)(2)(iv)(B)(l).) The Copennittees' illicit
discharge and illegal disposal program must address these discharges or flows when they
have been identified by the Copermittees as sources of pollutants to waters of the U.S.
(Id.) Where individual sources of discharge are identified they need to be addressed on
an individual basis. This approach is supported by the EPA. (See Part 2 Guidance
Manual at p. 6-33.)

This is a sound approach to addressing pollutants in irrigation water. While irrigation
runoff may act as a conveyance of pollutants in some instances, whether it is a
conveyance of pollutants needs to be evaluated on an case by case basis. This is because
the tendency of irrigation water to convey pollutants is dependant on the pollutants and
the source of those pollutants. Moreover, many of the pollutants that may be conveyed
by irrigation overflows are naturally occurring, are regulated by the State under different
pennits or programs, or are diffuse and uncontrollable by the Pennittees. Potable
irrigation water itself is not a pollutant. Therefore, it is inappropriate to regulate
irrigation runoff as a pollutant.

Furthermore, enforcing discharges of potable irrigation water from residential homes
presents numerous challenges for the City. Residents without a significant water quality
background are unlikely to agree that potable irrigation water is a pollutant. This will
discourage public acceptance and participation in the water quality program, a program
whose foundation is outreach and public education.

Lastly, it is also important to recognize that irrigation runoff is a significant water supply
issue. The City, the other Copermittees, and water districts throughout the region are
working toward limiting excessive irrigation runoff through numerous water conservation
programs and ordinances. Therefore, reduction of irrigation runoff will be achieved
through other means, and does not need to be regulated in the Draft Permit. Regulation
as a water supply issue has the added benefit of public acceptance and participation in
conservation programs. This will allow the benefits of fewer irrigation overflow
discharges to occur without undennining public support for the City's water quality
program. The City therefore requests that the exemption for landscape irrigation be
restored.

THE DRAFT PERMIT'S BMP DATABASE REQUIREMENTS ARE UNNECESSARY

Draft Permit Section D.I.f. requires Copennittees to maintain a watershed based database
to track and inventory approved treatment control BMPs. It additionally requires
Copermittees to verifY, on an annual basis, that the BMPs are being maintained and
operated effectively. Compliance with this section will require a significant commitment
from Copermittee staff, and may require the addition of staff. The value of the outlay of
funds that compliance with this section will require is questionable in comparison to the
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overall benefit to stormwater quality. This section should be removed, or the Permit
should be revised to allow for inspection and verification on an as needed basis.

THE DRAFT PERMIT'S HYDROMODIFICATION AND LID REQUIREMENTS SHOULD BE

CONSISTENT WITH THE NORTH ORANGE COUNTY LARGE MS4 PERMIT

During preparation of the Fourth Draft of the North Orange County Permit, the land
development provision of the permit were the subject of a series of stakeholder meetings
and subsequent comments by the EPA. These sections of the SARWQCB permit
containing the land development provisions were revised and are currently scheduled for
consideration of adoption by the SARWQCB on May 22,2009. The City requests that
SDRWQCB staff include the same or very similar land development provision within the
SDRWQCB Draft Permit to facilitate consistency and feasible implementation between
the two regions within Orange County.

As state above, this issue is very important to the City as it will be required to implement
both programs within its jurisdiction. The North Orange County Permit's development
provisions are more flexible than those currently included in the Draft Permit. It was
nonetheless accepted by the EPA, the Copermittees, the building industry, and interested
environmental groups. Those provisions represent mutually agreeable design standards
that should be adopted in the Draft Permit.

THE DRAFT PERMIT'S STREET SWEEPING REQUIREMENTS ARE AN UNNECESSARY
ALLOCATION OF RESOURCES

Draft Permit Section D.3.a.(5) requires Copermittees to design and implement a street
sweeping program based on criteria which includes optimizing the pickup of "toxic
automotive byproducts" based on traffic counts. Although the Permit does not specifY
what pollutants it is trying to capture, one can only assume that this provision is aimed at
commonly utilized automotive products such as oil, gasoline, transmission fluid, brake
fluid, brake dust and radiator fluids. Because the term is not defined, however, it could be
broad enough to include air-deposited byproducts of combustion.

Street sweeping, and street sweepers in general, were not designed to be the primary
means of collecting these by-products. It is therefore unlikely that street sweeping will be
effective at collecting many of them, including any liquids that have soaked into the
pavement. Additionally, whether such by-products are deposited on a given street is not
necessarily a function of the traffic volume on that street. There does not appear to be a
direct correlation between traffic counts and the effectiveness or need for street sweeping.

There are other pollutants such as litter, debris, and grass clippings etc. that could be
detrimental to stormwater quality that are de-emphasized by the Permit's focus on traffic
counts. This section should therefore be revised to both specifY the types of pollutants the
Copermittees should be seeking to reduce with their street sweeping programs, and to
provide the Copermittees with the discretion to utilize street sweeping in a manner that
maximizes its effectiveness.
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THE DRAFT PERMIT'S MOBILE BUSINESS REQUIREMENTS ARE IMPRACTICAL

The North Orange County permit, which the City will also be required to implement, no
longer includes a mobile business tracking requirement. Instead, the North Orange
Permit requires the County, as the principle permittee to develop a program over the next
permit term that could be implemented by all of the Copermittees. This approach is
preferable to the language in the Draft Permit because it gives the Copermittees the
flexibility to develop a program they mutually agree upon. For that reason, the City
requests that the SDRWQCB either remove the mobile business provisions from the
Draft Permit, or replace them with language similar to that in the North Orange County
permit.

Draft Permit Section D.3.b.(3) requires the Copermittees to develop and implement a
program to reduce the discharge of pollutants from various types of mobile businesses.
This section requires Copermittees to develop a listing of mobile businesses, and requires
the Copermittees to develop and implement a number of measures to limit the discharge
of pollutants from them. As a practical matter, these requirements will be very difficult to
enforce for the following reasons:

1. What constitutes a mobile business is not well defined;

2. Mobile businesses operate in multiple jurisdictions and cannot be tracked
as to time and place;

3. Mobile businesses may operate on private property out of the City's view;
and

4. Additional staff time will be required to roam the City looking for mobile
businesses.

The Fact Sheet that the SDRWQCB has issued in support of the Permit states that the
Permit has targeted mobile businesses for special attention because the Copermittees
reported that discharges from such businesses have been difficult to control with existing
programs. Rather than finding a solution for this problem, the Permit directs
Copermittees to implement a number of non-descript solutions that will not necessarily
make regulation of mobile businesses any easier. The SDRWQCB should therefore revise
this section of the Permit to provide the Copermittees with the discretion to focus on
mobile sources when they feel it is necessary, or if they identify mobile businesses as a
significant source of stormwater pollution within their jurisdiction.
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THE DRAFT PERMIT'S BUSINESS PLAN REQUIREMENTS ARE UNLIKELY TO BENEFIT
WATER QUALITY

Draft Permit Section F. requires the Copermittees to conduct an annual fiscal analysis of
the capital, operation, and maintenance expenditures necessary to implement the Permit's
requirements. This section additionally requires each analysis to "include a qualitative or
quantitative description of fiscal benefits realized from implementation of the stormwater
protection program." A review of the Fact Sheet indicates that the Permit is requiring the
Copermittees to conduct an economic benefits analysis of their respective stormwater
programs.

This requirement is unnecessarily duplicative. As described in the Report of Waste
Discharge, the Copermittees have already committed to develop a fiscal reporting
strategy to better define the expenditure and budget line items included in the fiscal
report. Furthermore, the SDRWQCB is already required to take the economic benefits
and burdens of their actions into account when issuing stormwater permits. (See City of
Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613; and California
Water Code § 13263.) Requiring the Copermittees duplicate these requirements is a
waste of resources that could be better spent on implementing other Permit provisions.
Accordingly, this section should be modified to encourage rather than require the
Copermittees conduct such an analysis.

This section of the Permit additionally requires each Copermittee submit a business plan
that identifies a long term funding strategy for program evolution and funding decisions.
The Copermittees do not always have information on the future sources of funding as it is
not often readily available. This makes production of such a document difficult. The
SDRWQCB does not need to know the funding sources for each Copermittee's
stormwater program. Requiring such a report is overreaching in a manner that will
unnecessarily cost the Copermittees additional time and resources. This section of the
Permit should therefore be modified to encourage rather than require the Copermittees
develop a business plan.

THE DRAFT PERMIT INCLUDES NUMEROUS REQUIREMENTS THAT EXCEED FEDERAL
LAW AND DOES NOT MAKE THE FINDINGS OR INCLUDE THE ANALYSES REQUIRED BY
WATER CODE SECTION 13241

The Draft Permit includes numerous requirements that exceed the requirements of federal
law. While the SDRWQCB has the authority to include such requirements in the Draft
Permit, it must comply with the statutory requirements set forth in the California Porter
Cologne Water Quality Control Act. (City ofBurbank v. State Water Resources Control
Bd. (2005) 35 Cal. 4th 613.) This includes making the findings required by Water Code
sections 13000, 13241 and 13263. Additionally, as these requirements represent state,
rather than federal, mandates, if they are included the final permit, the Copermittees are
entitled to reimbursement from the State for the costs associated with implementing
them. (California Constitution, Article XIII B, § 6.)
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CONCLUSION

We appreciate your attention to our comments. The City is committed to the goal of
water quality improvement and wants to work with the SDRWQCB in developing the
most prudent and cost effective permit possible. We look forward to receiving your
response to the above comments and concerns. If you should have any questions, please
contact Devin Slaven, Water Quality Specialist, at (949) 461-3436.

Sincerely,
CITY OF LAKE FOREST

Robert L. Woodings, P.E.
Director of Public Works/City Engineer

cc: Robert C. Dunek, City Manager
Theodore G. Simon, P.E., Engineering Services Manager
Devin E. Slaven, REA, Water Quality Specialist
Chris Crompton, County of Orange, RDMD

L:\Public Works\RLWLTRS\2009\Tentalive NPDES Order R9·2009·0002 Final Comment Letter (2).doc
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May 14, 2009

James Smith
Senior Environmental Scientist
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123

Mr. Smith,

The City of Laguna Beach has reviewed the language pertaining to ASBS in the Tentative Order
and suggests removing #5 from page 18 and #5 from page 20. The City is not opposed to using
ASB S drainage as criteria for identifying LID retrofit opportunities as seen on page 66 of the
Tentative Order. Possible alternative language in place of the deleted text may read: "Dry and wet
weather discharges into ASBS or SWQPAs are separately regulated by the State Board"

The City feels that adding an ASBS discharge prohibition to the permit is not necessary because the
ASBS discharge prohibition is covered in much more detail by the (draft)"Special Protections for
Selected Storm Water and Nonpoint Source Discharges into Areas of Special Biological
Significance" issued by the State Board. Having two branches of the same agency regulating the
ASBS is simply an extra burden on City and State personnel with no measurable water quality
benefit.

Laguna Beach has focused water quality control and storm water BMP efforts in the Heisler Park
ASBS over the past several years and has achieved measureable results. The ASBS language in the
permit is not necessary to further these efforts. Since the City faces enforcement actions from the
State Board for illegal discharges outside the NPDES permit, the City requests the deletions noted
above.

Thank you for your consideration in this matter,

Respectfully,

~1v£
Kenneth Frank, City Manager

Attached

505 FOREST AVE. LAGUNA BEACH, CA 92651 TEL (949) 497-0378 FAX (949) 494-1864
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I:I D I: PREvENnoN SEJMcEs
1470 N. BRIGHTON ST.

LA HABRA, CA 90631
PHONE: (562) 697-9740
FAX: (562) 266-1303

CONTR. LIC. C-16-638586

April 16, 2009

State Water Resources Control Board
San Diego Region
Marc Luker
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Dear Marc:

As a commercial fire sprinkler contractor with more than 25 years in the business, I am
writing concerning a long-standing water quality issue that has yet to be addressed by the
California EPA or its state and regional Water Resource Control Boards. The issue is
commercial fIre sprinkler discharge, a problem that must be addressed because if left
unattended, it will continue to consign billions ofgallons ofpolluting wastewater to
California waterways and ground water.

Federal and state laws require that commercial buildings install fIre suppression systems
the majority ofwhich include standard ceiling sprinklers. These systems are seldom
used, resulting in water typically sitting in piping for fIve years, or until required testing
results iiJ. its discharge. During that time, harmful pollutants such as chemicals, rust, oils,
disease-causing agents, nitrates, minerals and bacteria build up in the standing water and
are discharged onto open surfaces and into storm drains.

It has been estimated that sprinkler technicians flush about 2.35 gallons ofwater per
square foot through piping during testing. California has roughly 460,000 to 550,000
commercial buildings containing between 6.6 billion to 7.0 billion square feet of space
(based on extrapolations from the Energy Information Administration report Overview of
Commercial Buildings 2003). At 2.35 gallons per square foot, about 2.9 billion to 3.2
billion gallons ofpolluted water are discharged from buildings every year. The vast
majority of this amount drains into our oceans and waterways while the remainder is left
to percolate into the water table, a source of fresh water for many cities.
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Several California municipalities, in compliance with Federal Clean Water Act and the
NPDES, require sprinkler technicians to capture polluted fire sprinkler discharge at the
source and to transport it to purification centers. Moreover, there are other emerging
developments that are more portable, easier to use and capable ofprocessing water at the
source. They include the newly developed portable water cleaning process ofHydro(gen)
Innovations Inc. and Abtech Corporation's Smart Sponge called the EcoSmart Filter
which is used in draining maintenance.

Given that there are newer technologies and easier means for fire sprinkler companies to
contain and clean polluted water, it is imperative that the California EPA and Water
Quality Boards move to the next step - mandating building owners and managers and fire
sprinkler technicians to clean polluted water before discharging it into public storm drain
systems. This would also require ensuring that there is oversight and authority to cite and
prosecute so that laws are being met and that those involved are acting within the
requirements of state law.

As a fire sprinkler contractor I believe wholeheartedly that I have a responsibility to
maintain a clean environment and clean waterways. I fully support any actions by the
California EPA and Water Resource Control Boards to ensure there are fewer pollutants
affecting the sea, rivers and ground water.

I would be happy to discuss this matter with you. Please feel free to call me at any time.
Thanks in advance for your help.

President
Fire Prevention Services

cc: California State and Region Water Resource Control Board Members

2
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May 14, 2009

Mr. John Robertus
Executive Officer
Regional Water Quality Control Board
San Diego Region
9174 Sky Park Court, Suite #I00
San Diego, CA 92123-4353

Reference:

Subject:

Revised Tentative Order R9-2009-0002; NPDES CASOI08740
Orange County Municipal Storm Water Permit Reissuance
NWU:658018:bneill

Rancho Mission Viejo Comments

Dear Mr. Robeltus:

Thank you for providing Rancho Mission Viejo (RMV) with the opportunity to review
and comment on the referenced Revised Tentative Order ("Order"). We attended the
public workshop held last week on this matter, but have not yet had an opportunity to
meet with your staff, as they have been occupied with meetings with the co-pelmittees.
The discussions during last week's workshop and the altemative language circulated May
5th indicate that many provisions of the Order are still evolving, including the provisions
specific to new development. We are therefore focusing in this letter on the concept of
watershed-scale planning. We hope to avoid causing staff to provide written responses to
comments that may have become inapplicable. We will, however, provide additional
technical comments as the process continues and we look fOlward to meeting with staff
next week.

In our opinion, the drafting of this Order represents a unique opporhmity for the Regional
Board to consider how the protection of water quality at the watershed scale can provide
equal or greater benefits than the protection of water quality at a site-specific scale. The
South Orange County municipal storm water pelmits have, since the first term pelmit,
directed the co-pelmittees to implement methods of coordinating land use planning at the
watershed scale and to address the impacts of development on water resources as early in
the planning process as possible. As we discuss fmiher below, RMV has been working
diligently over many years in coordination with the County of Orange ("County") and the
state and Federal resources agencies to implement these requirements. The County's

28811 ORTEGA HIGHWAY. P.O. BOX 9. SAN JUAN CAPISTRANO. CA 92693 • (949) 240-3363 • FAX (949) 248-1763
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approval of the Ranch Plan embodies the results of this process, and exemplifies what
can be achieved when the co-pennittees and the development community embrace the
goals and intent of the water quality regulatory program. Our comments in this letter are
intended to insure that the Order does not inadveliently penalize the participants in that
process.

Background

Over the past several years, RMV in cooperation with the County, U.S. Almy Corps of
Engineers (USACE), U.S. Fish and Wildlife Service (USFWS) and the California
Department ofFish and Game (CDFG) has undertaken three coordinated watershed-level
planning effOlis to determine the future land uses for south Orange County. These
planning processes have resulted in approval of the Ranch Plan by the County, the San
Juan Watershed/Western San Mateo Watershed Special Area Management Plan (SAMP)
by the USACE, the Southern Subregion Habitat Conservation Plan (SSHCP) by USFWS
and a Master Streambed Alteration Agreement (MSAA) for the Ranch Plan by CDFG.

To illustrate the relationship between the Regional Board's jurisdiction in Orange County
and the study areas of the SAMP, SSHCP and the Ranch PlanJRMV's boundary, we have
included two exhibits titled as follows:

• Exhibit A - Relationship of SAMP and SSHCP Study Areas and RMV Boundary
to San Diego Regional Water Quality Control Board Jurisdiction in Orange
County

• Exhibit B - Relationship of Southern Subregion Habitat Reserve to Regional
Water Quality Control Board Jurisdictional Areas

Within your jurisdiction and the SSHCP Study Area, 32,818 acres are planned for
protection as Habitat Reserve lands and a further 45,524 acres are identified as
Supplemental Open Space. 6,928 acres have been identified as Future Development most
of which will occur on RMV (shown in pink and orange cross-hatch on Exhibit B) and
2,545 have been identified as Potential Development (shown in purple on Exhibit B).
Thus, new development within the Regional Board's jurisdiction within south Orange
County will be very limited in the future, and significant protection of receiving water
bodies within this area has occurred. The extent of protected receiving water bodies is
illustrated by the attached SAMP figure titled Aquatic Resource Conservation Areas
(Exhibit C).

To suppoli the water quality, geomorphic, and habitat goals of the Ranch Plan, SAMP
and SSHCP planning processes, RMV developed a comprehensive Water Quality
Management Plan (WQMP) that addresses:

• pollutants and conditions of concern through consideration of the existing
hydrologic/geomorphic conditions ofthe RMV watersheds and sub-watersheds,

• pre- and post project flow duration modeling to address hydromodification, and
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• pollutant loading modeling.

This WQMP was the first of five levels ofWQMP preparation. These levels include the
Conceptual WQMP (the Long-Range Regional Water Quality Approach), the Draft and
Final Master Area Plan WQMP (for each development Plauning Area), the Sub-Area
Plan WQMP (for portions of each development Planning Area), and the final Project
Specific WQMP (for individual tracts). The Conceptual WQMP set the framework for
the future levels of WQMP preparation and identified the site design, source control,
treatment control, and hydromodification control WQMP elements that will be
implemented for each sub-basin within the RMV Ranch Plan. We believe, as do the
pmiicipating Federal, state and local agencies, that implementation of the Ranch Plan,
SSHCP, SAMP and MSAA and the associated Conceptual WQMP is key to protection of
water quality and water bodies in the San Juan Creek and San Mateo watersheds and is
consistent with Finding D.4 of the Tentative Order states, in part: "It is important for the
Copermittees to coordinate their water quality protection and land use planning
activities to achieve the greatest protection ofreceiving water bodies ..." .

General Comment

To support the programmatic approach to water quality and water body protection that
has taken place in southern Orange County, the Regional Board should incorporate into
the Final Order two new Findings in Section D.4 Watershed Runoff Management as
follows:

d. The South Orange County municipal stOlm water permits have, since the first
tenn pelmit, directed the co-permittees to implement methods of coordinating
land use planning at the watershed scale and to address the impacts of
development on water resources as early in the plauning process as possible. In
response to those pelmit requirements, the Connty and cities in South Orange
County developed processes to review and approve land use plans in a way that
implemented these requirements. The County's approval of the Ranch Plan
embodies the results of this process, and exemplifies what can be achieved when
the co-pel11littees and the development community embrace the goals and intent
of the water quality regulatory program.

e. The San Juan Creek Watershed and Western San Mateo Creek Watershed Special
Area Management Plan and Southern Subregion Habitat Conservation Plan, both
regional watershed-based planning programs, will contribute to the protection of
beneficial uses through i) the conservation and management of the Southern
Subregion Habitat Reserve and its associated Aquatic Resource Conservation
Areas and ii) implementation of the site design, source control, treatment control,
and hydromodification control measures contained in the Conceptual Water
Quality Management Plan for Priority Development Projects within the SAMP
and HCP Study Areas.
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Specific Comment

The proposed development project critetia and requirements contained in Section F.l
(i.e., Sections F.l(c), F.l(d)(4), and F.l.(h)(6») do not provide for Projects that have
addressed these requirements through the development and application ofbasic principles
of hydrology and geomorphology at the sub-watershed and watershed scale. For
example, the first LID BMP on page 26 of the Revised Tentative Order states "Conserve
natural areas, including existing trees, other vegetation and soils". In our case, this LID
BMP has been accomplished at the watershed scale resulting in 20,868 acres of RMV
lands that will be preserved as open space (including all main stem creeks) and dedicated
to a Habitat Reserve over time. Table 1 (attached) takes each Site Design BMP, Buffer
Zone and Infiltration and Groundwater Protection requirement from this section and
illustrates how these has been achieved at the watershed and sub-watershed scale on
RMV. Additionally, an excerpt from the WQMP that summarizes the Watershed
Planning Principles and approaches taken by RMV to implement these principles is
provided in Attachment 1.

Because of the protections to water quality and water bodies achieved through watershed
based projects such as the Ranch Plan, the Regional Board should define Watershed
Planning as an alternative and co-equal approach to the project-specific requirements as
follows:

Suggested Language Insert for the Tentative Order Section F. 1.(c) (p. 27):

Suggest insetiing the following new item (8) to Section F.l.(c):

"Alternative Performance Critetia for Watershed-Based Projects. Where a Project
has been prepared using watershed and/or sub-watershed based water guality,
hydrologic, and fluvial geomorphologic planning principles that meet the intent of
the criteria and reguirements of this Order, such standards shall govern review of
Projects with respect to Section F.l.of this Order and shall be deemed to satisfy
this Order's requirements for LID/site design, buffer zone, infiltration and
groundwater protection standards, source control, treatment control, and
hydromodification control standards."
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We look forward to working with the Regional Board to further our collective desires to
protect water quality through watershed planning. Should you have questions regarding
our comments, please feel fi'ee to contact me at (949) 240-3363 Ext. 297.

Sincerely,

~Oj'YEi"w e<g
Vice President
Open Space & Resource

Attachments:
Exhibit A
Exhibit B
Exhibit C

Cc: Larry McKinney, RBF Consulting
Lisa Austin, Geosyntec Consultants
Laura Coley Eisenberg, RMV

5
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Table 1

Conserve natural areas, including existing trees, other
vegetation and soils

Construct streets, sidewalks, or parking lots aisles to
minimum widths necessary provided that public safety
is not compromised and in accordance with Section
D.1.d.(4)(a)vi

Minimize the impervious footprint of the project

Minimize soil compaction to landscaped areas

Minimize disturbances to natural drainages

Disconnect impervious surfaces through distributed
pervious areas

Buffer zones for natural water bodies where feasible.

20,868 acres ofRMV lands will be preserved as open space and dedicated to a Habitat Reserve over time.

All mainstem creeks on RMV are preserved, 8,198 acres of riparian habitats will be protected in the SAMP
Study Area including RMV lands.

Streets, sidewalks, and parking lot aisles will be constructed to the minimum widths specified in the
Connty Land Use Code and in compliance with regulations for the Americans with Disabilities Act and
safety requirements for ftre and emergency vehicle access.

Ouly 5,929 acres will be developed while 20,868 acres will be preserved. The proposed development areas
are predominantly located on the less infiltrative soils to preserve the permeable substrate located in the
major side canyons and along the valley floor.

In areas not subject to mass grading, the smallest site disturbance area possible will be delineated and
flagged and temporary storage of construction eqnipment will be restricted in these areas to minimize soil
compaction on site.

All mainstem creeks on RMV are preserved, 8,198 acres ofriparian habitats will be protected in the SAMP
Study Area including RMV lands.

The stormwater management system includes flow duration control/water quality basins combined with
strategically located infiltration or reuse facilities and bioinfiltration swales that will provide opportunities
for additional infiltration. LID BMPs that are distnbuted within the development bubble will be considered
as options that could reduce the size of the combined hydromodification and water quality control
facilities, where site conditions are suitable. As the proposed development areas are predominantly located
on less infiltrative soils (to preserve the permeable substrate located in the major side canyons and along
the valley floor where the combined hydromodification and water quality control facilities are located),
opportunities for distributed LID BMPs may be limited.

Regarding buffers, one of the fundamental SAMP Tenets addressed the provision ofadequate buffers from
riparian corridors. SAMP Tenet 7 states "Maintain adequate buffer for the protected riparian corridors."

Major riparian corridors within the RMV Planning Area can be defined as Chiquita Creek, Gobernadora
Creek, San Juan Creek, Verdugo Creek, Cristianitos Creek, Gabino Creek, La Paz Creek, and Talega
Creek and would be protected in the following manner:

6
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Development in Planning Area 2 below the SMWD wastewater treatment plant would be set back from a
minimum of225 feet to over 500 feet from centerline of Chiquita Creek.

Development in Planning Area 3 would have a 656-foot-wide (200 meter) setback to buffer northerly San
Juan Creek. When combined with the 656-foot-wide (200 meter) setback for Planning Area 4, a 1,312
foot-wide (400 meter) corridor as recommended by Beier would be provided for mountain lion movement
along San Juan Creek.

Verdugo Creek Canyon would not be directly impacted by the proposed Planning Area 4 development,
"thereby protecting the Verdugo Creek riparian corridor and its associated coarse sediments.

No development is proposed in the Gabino, or La Paz Sub-basins therefore, Gabino Creek, and La Paz
Creek would be protected.

Very limited development (50 acres of citrus orchard and a 25-acre Rancho Mission Viejo headquarters) is
proposed for the Cristianitos Sub-basin and neither use is anticipated to result in significant impacts to this
sub-basin.

Based on the overstated impact analysis boundary for Planning Area 8, the setback for development from
Talega Creek would range from 1,000 to 1,650 feet to the creek and has an elevation range of 80 to 280
feet above the creek.

Runoff must undergo pre-treatment such as I All runoff will be pretreated in a FDIWQ basin before it enters an infIltration basin.
sedimentation or filtration prior to infiltration

All dry weather flows containing significant pollutant
loads must be diverted from infiltration devices

Pollution prevention and source control BMPs must be
implemented at a level appropriate to protect
groundwater quality at sites where infiltration treatment
control BMPs are to be used

Infiltration treatment control BMPs must be adeauatd

Landscape drainage features will be desigued so that they promote infiltration of runoff, but do not
inject runoff so that it bypasses the natural processes of filtering and transformation that occur in the
soil.

Infiltration basins will not collect drainage from, or be located near, work areas where wash water or
liquid wastes will be generated or where hazardous chemicals are stored.

All runoff will be pretreated in a FDIWQ basin before it enters an infiltration basin.

Reasonable steps will be taken to prevent the illegal discharge of wastes to the drainage system

Infiltration basins will be clearly marked with "no dumping" signs and will be inspected regularly.

Source Control BMPs will be implemented at a level appropriate to protect groundwater quality.

A maintenance checklist for each facility will be developed and all routine maintenance activities will be

7
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maintained so that remove storm water pollutants to the
MEP

The vertical distance from the base of any infiltration
treatment control BMP to the seasonal high groundwater
mark must be at least 10 feet. Where ground water
basins do not support beneficial uses, this vertical
distance criteria may be reduced, provided groundwater
quality is maintained

The soil through which infIltration is to occur must have
physical and chemical characteristics (such as
appropriate cation exchange capacity, organic content,
clay content, and infiltration rate) which are adequate
for proper infIltration durations and treatment of runoff
for the protection ofgroundwater beneficial uses

Infiltration treatment control BMPs must not be used for
areas of industrial or light industrial activity; areas
subject to high vehicular traffic (25,000 or greater
average daily traffic on main road or 15,000 or more
average daily traffic on any intersecting roadway);
automotive repair shops; car washes; fleet storage areas
(bus, truck, etc); nurseries; and other high threat to water
quality land uses and activities as designated by each
Copermittee; and

Infiltration treatment control BMPs must be located a
minimum of 100 feet horizontally from any water
supply wells

recorded in a maintenance log. All combined control system sites will be inspected on a regular, scheduled
basis to ensure that the sites are operating properly, to record observations, and to initiate any actions that
may be required.

The vertical distance from the base of all infIltration basins to the seasonal high groundwater mark will be
at least 10 feet.

The soil through which infiltration is to occur has physical and chemical characteristics (such as
appropriate cation exchange capacity, organic content, clay content, and infiltration rate) that are adequate
for proper infIltration durations and treatment of urban runoff for the protection of groundwater beneficial
uses.

Stand alone infiltration BMPs will not be used directly for areas of industrial or light industrial activity;
areas subject to high vehicular traffic; automotive repair shops; car washes; fleet or RV storage areas (bus,
truck, etc.); nurseries; and other high threat to water quality land uses and activities as designated in the
Orange County Local Implementation Plan. Drainage from these areas will be combined with runoff from
residential and open space areas prior to receiving treatment and infiltrating in a combined control system
facility.

The horizontal distance between the base of any infiltration basin and any water supply wells will be 100
feet or as determined on an individual, site-specific basis by the County ofOrange.

8
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Attachment 1

WQMP Approach to Addressing Potential Impacts of Stressors

Urbanization of a watershed can result in environmental stressors which may have
adverse effects on ecosystem characteristics such as vegetation communities and species.
The RMV WQMP addresses four broad categories ofpotential "stressors" that could
impact habitats and species:

• Altered hydrology due to urban development or public works projects;

• Altered geomorphic processes;

• Pollutants generated by urban development; and

• Elevated temperatures.

The WQMP was developed to address the SAMP Tenets and Baseline Conditions
Watershed Planning Principles set fOIih in the Watershed and Sub-basin Planning
Principles. The SAMP Tenets policies include:

• Protect headwaters

• Maintain andlor restore floodplain connection

• Maintain andlor restore sediment sources and transpOli equilibrium

The Watershed Planning Ptinciples address the stressors under the following sets of
ptinciples. For each set of Watershed Principles, a summary of the WQMP approach
addressing the Principle(s) is provided.

Pollutants

The Baseline Conditions Watershed Planning Principles Section "v) Water Quality" sets
fOlih the following principle for water quality/pollutants:

• . Principle 9 - Protect water quality by using a variety of strategies, with particular
emphasis on natural treatment systems such as water quality wetlands, swales and
infiltration areas and application ofBest Management Practices within
development areas to assure comprehensive water quality treatment prior to the
discharge of urban IUlloffinto the Habitat Reserve.

The WQMP approach to address this principle is to incorporate into the stOllliwater
system a mix of site design, source control, and treatment control BMPs, pursuant to the

9
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Orange County Local WQMP, that will be protective ofboth surface and groundwater
quality. These BMPs include the use of natural treatment systems such as bioswales and
wetlands, extended detention basins, infiltration, cisterns, and provisions for utilizing
stormwater for irrigating common area landscaping and golf courses.

Changes in Surface Water Hydrology

Baseline Conditions Watershed Planning PIinciples Section "ii) Hydrology" sets forth the
following planning principles for surface water hydrology:

• PIinciple 2 - Emulate, to the extent feasible, the existing runoff and infiltration
patterns in consideration of specific terrains, soil types, and ground cover.

• Principle 3 - Address potential effects of future land use changes on hydrology.

• Principle 4 ~ Minimize alterations of the timing ofpeak flows of each sub-basin
relative to the mainstem creeks.

• Principle 5 ~ Maintain and/or restore the inherent geomorphic stmcture ofmajor
tributaIies and their floodplains.

The WQMP approach to address this principle is to incorporate all of these hydrologic
planning principles into the desigu ofthe stormwater system. Hydrologic modeling
techniques were implemented to estimate the pre-developed runoff flow rates and
volumes considering existing telTains, soil types, and ground covers. Detention and
infiltration BMPs were then sized accordingly to match, to the extent feasible, post
development hydrologic conditions to the pre-developed conditions at the development
bubble, catchment, and sub-basin levels. Hydrologic conditions were matched for
monthly water balances and flow versus duration for a continuous segment ofthe
precipitation record. The modeling techniques employed considered the role oflonger
term wet/dry cycles and how such cycles influence hydrologic conditions.

Changes in Groundwater Hydrology

Baseline Conditions Watershed Planning Principles Section "iv) Groundwater
Hydrology" sets forth the following principles:

• Principle 7 ~ Utilize infiltration properties of sandy telTains for groundwater
recharge and to off-set potential increases in surface runoff and adverse effects to
water quality.

• PIinciple 8 - Protect existing groundwater recharge areas suppOliing slope
wetlands and riparian zones; and maximize groundwater recharge of alluvial

10
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aquifers to the extent consistent with aquifer capacity and habitat management
goals.

To replicate (or emulate to the maximum extent practicable) pre-development infiltration
and to protect groundwater quality, flow and water quality control facilities that
incorporate infiltration will be located in the head end of side canyons where depth to
groundwater is greatest. Extended detention also will provide pre-treatment to the
infiltrated water to minimize impacts to groundwater quality. Additional treatment will
occur through natural soils processes as infiltrated water moves through soils into the
groundwater system.

Changes in Geomorphic Processes

Baseline Conditions Watershed Planning Principles Section "i)
Geomorphology/Terrains" sets fOlih the following principle:

• Ptinciple I - Recognize and account for the hydrologic response of different
terrains at the sub-basin and watershed scale.

Land use planning should strive to mimic the hydrologic response of existing tenains by
primarily locating development in areas which have low infiltrative soils, such as the
"hardpan" areas and areas of clay soils found on the ridges in Canada Chiquita and
Canada Gobernadora. Surface runoff flows have been directed to water quality treatment,
detention, and infiltration BMPs located in the permeable substrate of the major side
canyons and along the valley floor. Setbacks from the mainstem creek channels are
incorporated through a variety ofmeans, including proposed Habitat Reserve areas and
water quality buffer strips.

Baseline Conditions Watershed Planning Principles Section "i)
Geomorphology/Terrains" and "iii) Sediment Sources, Storage, and Transport" sets forth
the following principle:

• Principle 6 - Maintain coarse sediment yields, storage and transpOli processes.

The WQMP approach to address this principle is to design water quality and flow control
facilities "offline" of the stOlID drainage and flood control system, so that large flows and
attendant sediment loads will bypass the water quality facilities. The WQMP facilities
will be designed to capture primarily fine sediments that contain the majority of pollutant
mass and which cause adverse effects to aquatic species and habitats through increased
turbidity and settlement in breeding habitats. Matching post-development flow durations
to pre-development flow durations in the flow control facilities will help ensure that the
pre-development transport processes in the mainstem channels are preserved.
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As noted previously, each ofthe above Principles includes specific policies providing
more specific guidance for maintaining net habitat value at a watershed scale. Further,
the sub-basin "Planning Considerations" and "Planning Recommendations" set fOlih in
the draft Watershed and Sub-Basin Planning Principles provide geographic-specific
planning and resource protection guidance for each sub-basin within the 22,815 acres of
RMV lands that are the subject of this WQMP. Accordingly, the WQMP addresses both
the overall principles set forth in the Baseline Conditions Watershed Principles and the
specific Planning Considerations and Planning Recommendations for each sub-basin set
fOlih in the draft Watershed and Sub-Basin Plmming Principles document.

12
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Aquatic Resources Conservation Areas
Exhibit

C

SOURCE: Figure 8-10 Special Area Management Plan
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WARREN D. WILLIAMS
General Managcr~Chicf Engineer

1995 MARKET STREET
RIVERSIDE, CA 92501

951.955.1200
FAX 951.788.9965

www.floodcontrol.co.riversidc.ca.lls

RIVERSIDE COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT

May 14,2009

Mr. Ben Neill
San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100
San Diego, California 92123-4353

Dear Mr. Neill: Re: Comment Letter - Revised Tentative
Order R9-2009-0002, NPDES No.
CASOI08740, Orange County Municipal
Separate Storm Sewer System Permit
Reissuance - NWU:6580J8:bneill

The Riverside County Flood Control & Water Conservation District (District), the County of
Riverside and the incorporated cities of Menifee, Murrieta, Temecula and Wildomar (Riverside
County Permittees) appreciate the opportunity to comment on the above listed Revised Tentative
Order issued to the MS4 Permittees in south Orange County (Draft South OC MS4 Permit).
Although the Draft South OC MS4 Permit will only apply to Orange County, it raises several policy
issues contained that are of concern should the fourth-term Municipal Separate Storm Sewer System
(MS4) Permit that will be issued to the Riverside County Permittees contain similar provisions. Our
comments herein are principally focused on those policy issues.

MAJOR POLlCY SHIFTS SHOULD BE ADDRESSED BY STATEWIDE POLlCY

As described in the Little Hoover Commission Report (January 2009), policies developed on a
Regional Water Quality Control Board (Regional Board) by Regional Board basis result in
ineffective and inefficient stormwater programs. The Little Hoover Commission Report specifically
states:

The Commission found a critical need for a more unified regulatory agency that has
clear priorities and procedures that can be implemented throughout the state. While
current statutes give the State Water Resources Control Board ample authority to direct
the nine Regional Water Quality Control Boards, in practice the regional boards are
too independent, with differing policies and processes on even some of the most
important statewide issues. (Page 93)

Many of the Findings and Provisions set forth in the Draft South OC MS4 Permit represent
significant shifts in policy on issues that are of statewide importance. Several of these are identified
herein and as described are inconsistent with the Federal Regulations, State policy as established by
the State Water Resources Control Board (State Board), and/or current statewide practices and
understanding. Such significant changes in policy related to the administration and implementation
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Mr. Ben Neill - 2 -
San Diego Regional Water Quality Control Board
Re: Comment Letter - Revised Tentative

Order R9-2009-0002, NPDES No.
CASOI08740, Orange County Municipal
Separate Storm Sewer System Permit
Reissuance NWU:658018:bneill

May 14,2009

of the NPDES Phase I MS4 stormwater permit program should be addressed by the State Board,
through the development of a statewide policy and should not be independently implemented by the
San Diego Regional Board.

RE-DEFINITION OF NON-STORMWATER AS NOT SUBJECT TO MEP
The NPDES Phase I MS4 permits issued in California since 1990 have reflected a clear
understanding that Clean Water Act (CWA) section 402(p)(3)(B)(iii), which defines that the
"discharge of pollutants" must be reduced to the Maximum Extent Practicable (MEP), also applies to
the discharge of pollutants that may exist in non-stormwater. This understanding reflects the reality
that, although the discharge from a MS4 may constitute a point source to the receiving water, the
sources of the pollutants are often "non-point" in nature. Additionally, unlike industrial wastewater
discharges, pollutants that may be in both wet and dry weather runoff are not under the direct control
of the MS4 Permittees and cannot practicably be regulated or eliminated as though this were the case.

Dry weather non-point source discharges can be described as akin to other property related land use
violations - on a long-term basis they can be managed, but never eliminated. The Draft South OC
MS4 Permit proposes to re-define the performance standards, and exclude non-stormwater from
being subject to the MEP performance standard and require strict prohibition similar to an industrial
wastewater discharge. Implementing MS4 permit provisions that deviate from the MEP perfonnance
standard should not be made at the discretion of Regional Board staff. If the Regional Board believes
that such a shift in policy or standard is necessary, the Regional Board should pursue a statewide
policy through the State Board. Not doing so continues to impose inconsistent and ineffective
regulations upon the regulated community, an outcome which was criticized in the Little Hoover
Commission report.

Additionally the strict prohibition of non-stormwater discharges as required in the Draft South OC
MS4 Permit is contrary to the Final Phase I Regulations, 55FR222, on Page 48037 which state:

EPA is clarifYing that section 402(P)(3)(b) of the CWA (which requires permits for
municipal separate storm sewers to 'effectively' prohibit non-stormwater discharges)
does not require permits for municipalities to prohibit certain discharges or flows of
non-stormwater to waters of the United States through municipal separate storm sewer
systems in all cases. Accordingly 122.26(d)(2)(iv)(B)(l) states that the proposed
management program shall include: "A description ofa program including inspections,
to implement and enforce an ordinance, orders or similar means to prevent illicit
discharges to the municipal separate storm sewer system. "

As clearly stated in the regulations, the 'effective' prohibition of non-stormwater discharges does not
require 'strict' prohibition, but rather a management program focused on prohibiting illicit discharges
to the MS4 system. Further, the clear intent of the Federal regulations is that only those exempted
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Mr. Ben Neill - 3 -
San Diego Regional Water Quality Control Board
Re: Comment Letter - Revised Tentative

Order R9-2009-0002, NPDES No.
CASOI08740, Orange County Municipal
Separate Storm Sewer System Permit
Reissuance NWU:658018:bneill

May 14,2009

non-stormwater discharges that are found to be illicit discharges be managed. It was not expected
that whole classes of exempted discharges would be prohibited.

PROHIBITION OF IRRIGATION RUNOFF

The Draft South OC MS4 Permit removes landscape irrigation, irrigation water and lawn watering
(collectively, "irrigation runoff') from the list of conditionally-exempted discharges. Regional Board
staff has asserted that data submitted by the Orange County MS4 Permittees supports this action.
However, the Orange County MS4 Permittees do not draw the same conclusions from their data. In
any case, the data leading to the Regional Board's conclusion is specific to Orange County, and as
such, incorporation of a similar requirement in Riverside County would be inappropriate and
unwarranted. Neveliheless, the Riverside County Permittees have identified the following issues with
the approach the Regional Board is taking in the prohibition of irrigation runoff.

At the May 6th public workshop Regional Board staff stated that their "hands were tied" and that the
Regional Board is "required" to prohibit discharges of irrigation runoff. On the contrary, when
conditionally exempt discharges are determined to be a source of pollutants to receiving waters, there
is no requirement that they be outright prohibited. Both the Final Phase I Rule V.55 No. 222, page
48037 and 40CFR 122.26 (d) (2) (iv) (B) (I) clearly state that these "non-stormwater discharges or
flows shall be addressed (emphasis added) where such discharges are identified by the municipality
(emphasis added) as sources of pollutants to waters of the United States." Finding C.14 in the Draft
South Orange County MS4 Permit inappropriately adds onto this language by stating that "Exempted
discharges identified as a source of pollutants are required to be addressed through prohibition. The
term 'addressed' does not implicate nor require prohibition, but instead, and as described in the above
referenced final rule, should consist of a "program, including inspections, to implement and enforce
an ordinance, orders or similar means to prevent (the discharge) to the municipal storm sewer." The
Federal regulations clearly do not require the prohibition of irrigation runoff and as such (and not
withstanding the other comments herein on this matter) the language in Finding C.14 should be
removed.

An MS4 Permittee's ability to eliminate irrigation runoff as required in the Draft South OC MS4
Permit is akin to any government's ability to eliminate crime or homelessness. It is something that
can be managed, but never eliminated. In the April3,d Public Workshop, Regional Board staff stated
that they intend to use discretion when enforcing this permit provision, and not necessarily enforce it
in every instance, pending a determination by Regional Board staff as to whether reasonable controls
had been implemented. This statement reveals that even San Diego Regional Board staff does not
believe that an outright prohibition of irrigation runoff is reasonable or enforceable. Yet, the Draft
South OC MS4 Permit includes findings and provisions that would nevertheless put the MS4
Permittees in unavoidable non-compliance and subject to citizen suits for noncompliance under the
Clean Water Act. It is the responsibility of the Regional Board to develop permits that have clear and
attainable requirements.

A programmatic approach to addressing non-point sources of pollution (instead of prohibition) is
especially appropriate in the case of irrigation runoff, where outright prohibition would effectively
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San Diego Regional Water Quality Control Board
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Separate Storm Sewer System Permit
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require the MS4 Permittees to commit significant financial and staffing resources in tracking down
and enforcing against every potential source of irrigation runoff including broken sprinklers, over
spraying nozzles, inappropriately set residential sprinkler timers, etc. The language in the Draft
South OC MS4 Permit should instead be revised to promote control of irrigation runoff through
various programs such as public education and cooperative programs with water purveyors, rather
than inappropriately prohibiting this discharge. Despite implementation of an extensive and
expensive program to attempt to enforce a prohibition on irrigation runoff, it is unlikely that such a
program could ever be successful in completely eliminating this discharge, again resulting in
unavoidable non-compliance. Additionally, when evaluating the economic considerations of a strict
prohibition of irrigation runoff, implementation of such a program would provide little benefit to
designated beneficial uses relative to the significant costs that would be required.

The Permit writers and the Orange County Permittees should be working together to define
appropriate county-specific programs that can be written into the Draft South OC MS4 Permit to
address this issue.

REMOVAL OF "URBAN"

Through Finding C.2 and removal of references to 'urban' runoff, the Draft South OC MS4 Permit
makes the Permittees responsible for exceedances of water quality standards irrespective of the
source and manner of discharge. While MS4 Permittees have successfully developed and
implemented effective programs to control sources of pollution under their jurisdiction, typically
there are entities within a watershed over which the Permittees have no authority/ability to regulate,
including:

• Tribal entities
• Federal installations
• State facilities
• Agricultural operations

Additionally, some pollutants discharged from natural sources and conserved lands can cause MS4
discharges to exceed water quality standards. Identification and characterization of the sources of
these natural loads is often beyond the technical and fiscal resources of the MS4 Permittees.

Despite the inability of MS4 Permittees to regulate the quality of discharges from these sources, the
California Rule establishes that if any of these lands are upstream of lands under the jurisdiction of
the Permittees, the Permittees must accept tributary flows from these areas, and these flows and any
pollutants contained therein will inevitably enter the Permittees' MS4. The Draft South OC MS4
Permit stipulates that in the event these flows contribute pollutants that cause or contribute to an
exceedance of water quality standards in receiving waters, the Permittees will be held in violation
despite the fact that they have no regulatory authority to control these sources.
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In contrast, State law specifically grants the Regional Board responsibility and authority to directly
regulate the discharges from the entities not under the jurisdiction of the MS4 Permittees and has the
responsibility to correct water quality standards to accommodate background pollutant concentrations
from natural sources. The USEPA has authority to regulate Federal facilities and tribal entities not
under the jurisdiction of the Regional Board. It is inappropriate for the Regional Board to attempt to
transfer the responsibilities of the Regional Board and the USEPA to MS4 Permittees, and hold them
responsible for the actions of dischargers over which they have no jurisdiction.

The Riverside County Permittees generally support the proposed addition of Section D.4 to the Draft
South OC MS4 Permit in the tentative updates dated May 5, 2009, which clarifies that the intent of
the permit is not to regulate natural sources and conveyances. However, the subsequent requirement
to demonstrate that the likely and expected cause of the exceedance is non-anthropogenic in nature
can be difficult and expensive for some constituents (i.e., pH, total dissolved solids, total suspended
solids, metals, bacteria, etc.). In order to adequately demonstrate this, MS4 Permittees would be
obligated to spend a significant amount of resources for each exceedance, even when the source of
the exceedance may be found to be from natural sources or sources that have otherwise not been
adequately regulated by the Regional Board or USEPA under existing or needed permits. This
difficulty is also reflected in our comments below pertaining to the applicability of Water Quality
Based Effluent Limits in stormwater permits.

USE OF WATER QUALITy-BASED EFFLUENT LIMITS AS COMPLIANCE METRICS

The Panel of Experts commissioned by the State Board to determine the appropriateness and
applicability of numeric effluent limits to stormwater discharges (hereinafter referred to as the Blue
Ribbon Panel), stated in their 2006 Report: "It is not feasible at this time to set enforceable numeric
effluent criteria for ... urban discharges". Despite and contrary to the recommendations of this State
Board-commissioned report, the Regional Board staff has proposed Water Quality Based Effluent
Limits (WQBELs) as both Wet Weather and Dry Weather Compliance metrics in the Draft South OC
MS4 Permit. The Riverside County Permittees object to the use of WQBELs as compliance
objectives in MS4 permits for the same reasons as presented in that report, and due to the distributed
(non-point) and quite often random nature of the source(s) of the pollutants of concern. As stated
previously, the Riverside County Permittees have significant concern where the Draft South OC MS4
Permit depmts from current State policy.

Inasmuch as Regional Board staff has indicated their intent to use the South OC MS4 Permit as a
model for the MS4 permit to be issued to Riverside County, the Riverside County Permittees
proactively outlined more appropriate approach for Municipal Action Levels in their January 2009
ROWD that warrants consideration in the development of their MS4 permit.

CLOSING

In closing, we would like to thank you for the oppoltunity to comment on the Draft South OC MS4
Permit and appreciate your consideration of the concerns listed herein. As Regional Board staff have
indicated their intent to use the Draft South OC MS4 Permit as a model for the Riverside County
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MS4 Permit, the Riverside County Permittees reiterate their request made in the ROWD submitted in
January 2009 that the next Riverside County MS4 Permit be based on our existing permit and only
amend language as necessary to address water quality issues identified in the upper Santa Margarita
Watershed. The Permittees believe it is inappropriate to use a coastal region permit as a model for
addressing the very different issues associated with a semi-arid region such as the Upper Santa
Margarita River Region. Further, we request that the draft Riverside County MS4 Permit limit
expansion of compliance requirements and support our effOlis to improve the effectiveness of
existing compliance programs in addressing water quality impairments. We appreciate your
consideration of our comments and look forward to meeting with Regional Board staff in the
development of a MS4 permit specific to Riverside County. If you have any questions regarding
these comments, please contact me at 951.955.1273.

Sincerely,

~AL
;£r JASON UHLEY

Engineering Project Manager

c: Riverside County Management Steering Committee
David Huff, Deputy County Counsel

CP:cw
P81l25151
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THE CITY OF SAN DIEGO

May 13,2009

bneill@waterboards.ca.gov

Mr. John Robertus, Executive Director
San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Dear Mr. Robertus:

Subject: City of San Diego Comments on the Tentative Municipal Storm Water Permit for
South Orange County, NWU:658018:bneill

The City of San Diego wishes to provide the Regional Water Quality Control Board with
comments regarding the tentative south Orange County Municipal Storm Water Permit. We
understand the need to continue moving forward with water quality improvements. We believe
that these improvements need to be studied and well thought out to maximize our water quality
efforts in a cost effective and efficient manner. Based on review ofthis tentative permit, we
request that it be reviewed to determine if it is consistent with other municipal storm water
permits across California as specified in the State Water Resources Control Board Strategic Plan.

If you have any questions or require more information, please don't hesitate to contact Ruth Kolb
at (858) 541-4328.

Sincerely,

~c~
Deputy Director

,~)fp.-''''';
.~
~ .;
O,IIEPSITr

Enclosure:

cc:

City of San Diego Comments on Draft Orange County Municipal Permit
(Tentative Order No. R9-2009-0002)

Tony Heinrichs, Director
Ruth Kolb, Storm Water Specialist
Drew Kleis, Storm Water Specialist
Chron File

Storm Water Department
9370 Chesapeake Olive, Suite 100, MS 1900 • San Diego, CA 92123

HoNine (619) 235·1000 Fox (858) 541,4350
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AnACHMENT
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CIfY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDERNo.R9-2009-0002)
I 1 1 1- -1,- - -- - I

Pennit Section 'I,Permit pa9~1' Secti~~ _T~~elTopi~ I Reason for Proposed Changes/Comments I Com~_e~ts/Proposed Changes

NOTE· Please enter your comments according to the example comment below. Insert additional rows as necessary.

FINDINGS

6

~Management
Programs

12 Runoff Management
Programs

13 Legal Authority

C.1.

C.2.

C.14

C.14.

D.1.h.

D.4.a

E.6

E.6

3

2

2

6

13

Table 2A

Runoff Management
Programs

Legal Authority

Row: Aliso Creek uses the tenn "toxicity."

"Runoff from an MS4 contains waste...•

"Municipal storm water...discharges are likely to
contain.. ."
Discharges exempted are still required to be addressed
through prohibition if they are identified as asource of
pollutants. If specific types of discharges are known to
be asource of pollutants and contribute to the
degradation of water quality, they should not be exempt.
Non-storm water discharges...are to be effectively
prohibited...
Basing MALs on nationwide MS4 data is not appropriate
for this region.
This is avery important finding that should be kept within
the permit as finalized and should be included in future
MS4 permits throughout the region.
Finding claims that the permit is not an unfunded
mandate with one reason listed as "the local
agency...[has] the authority to levy service charges,
fees. or assessments sufficient to pay with this Order."
Finding E.6 states one reason why the permit is not an
unfunded mandate is that the copermittees have
"requested permit coverage... in lieu of numeric
restrictions on their discharges." Yet MALs are a
condition imposed within this permit and the technical
fact sheet in the discussion of finding D.1.h confirms that
MALs are a form of numeric limits

Specify what kind of toxicity?

"maY' contain waste

"maY' contain

The finding should state that discharges identified as
asource of pollutants should be addressed and not
include discharges that are known sources of
pollutants as exempt.

Prohibiting flow will dry up wetlands; violation of US
Army Corps of Enginee~ permit

"Wate~hed management of runoff does not require
Copermittees to expend resources outside of their
iurisdictions.•
The finding should acknowledge that under State law,
local agencies cannot levy assessments or property
related fees without amajority vote of the affected
electorate or affected orooerty owne~.

If MALs remain a requirement, the finding should not
be made that this permit does not constitute an
unfunded mandate.

1
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AnACHMENT
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERM/iT (TENTATIVE ORDER No, R9.2009-0002)
I

Permit Section Permit Page. Section TitleITopic Reason for Proposed Changes/Comments Comments/Proposed Changes

All references to human health need to be removed This is not a public health permit

Discharge and Legal Provisions

21 Table 3: MBAS, all metals
MBAS AL is lowered. Metals #'s are not correlated to
a hardness... how to intercret this?

If we fall under this category, we have to

0.1. 21 Beginning year 3...
vaffirmatively augment and implement all necessary
stormwater controls and measures to reduce the
discharge,· and after that, we cet penalized?

This section is not consistent with D.1.h and the
discussion of the finding in the Supplemental Fact Sheet.
The fact sheet states "Compliance with MAL levels is Permit section 0.3 should be revised to state

0.3 22 Municipal Action Levels
considered at least compliant with the Maximum Extent "compliance with MAL levels is considered compliant
Praticable (MEP) regulation for storm water" and
explains why "MALs have been determined to be the

with MEP."

appropriate regulatory measurement of achieving the
[MEP]."

The finding states one reason why the permit is not an
unfunded mandate is that the copermittees have

0.1-3 21-22 Municipal Action Levels "requested permit coverage... in lieu of numeric Remove the requirement for MALs, aform of numeric
restrictions on their discharges." The technical fact limits.
sheet in the discussion of finding D.1.h confirms that
MALs are a form of numeric limits.
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AnACHMENT
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVe ORDER No. R9-2009.o002)
. __ ...

Pennit Section Pennit Page Section TitletTopic Reason for Proposed Changes/Comments Comments/Proposed Changes

F.1 - Development Planning

An NPDES permit should address pollution of surface
F.1.d(6}(i) 35 Pest control waters. and clarify what level of effort is considered Remove

MEP. Pest control is handled by other reoulations.
It is very challenging to incorporate LID when widening Provide more latitude for applying the LID substitution

LID substitution for road
public roads. Allowance for building BMPs in roadways program to roads, highways and freeways, with

F.1.d(8)(e) 36 projects
outside of the project footprint would allow for more measures to ensure that the substitution attains
successful implementation of LID in context of the equivalent water quality benefit.
watershed.
Requiring all PDPs to achieve less than 5% EIA may be Either remove the requirement since LID
infeasible, particularly if the definition of aPDP includes requirements already exist in the permit, or provide

F.1.h(6)(a)(i) 43 Interim hydromodification redevelopment of an existing roadway. Also, more allowance for determining feasibility and allow
requirements requirements for a mandatory maximum EIA tend to be exceptions for projects that are consistent with a

counter to smart growth goals which are abetter smart growth master plan.
approach when viewed at the watershed level.

Interim hydromodification
Allowance for in-stream controls is appropriate but need

F.1.h(6)(a){ii) 43 to provide more clarification on what is meant by Provide additional clarity.
requirements "oeomorphically referenced channel design techniques:

Requiring curve hydrograph matching and less than 5%
EIA and LID, seems redundant. If a project applicant
significantly demonstrates hydrograph matching and
includes LID where eappropriate according to the site
specific feasibility study, then that should be sufficient.

F.1.h(6)(a)(iii) 43
Interim hydromodification For small projects it may be more effective to allow the Consider revising interim hydromodification
requirements applicant to incorporate aspecified level of LID instead requirements based on this rationale.

of hydrograph matching or amaximum EIA. Requiring
continuous simulation modeling would be very
unreasonable for small projects; therefore the
nomograph or other simpler methods should be offered
as an option.

F.2 - Construction

3
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ATTACHMENT
CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9-2009-0002)
_ .. -

--- .. _.

Permit Section Permit Page Section TitleITopic Reason for Proposed Changes/Comments Comments/Proposed Changes

76 3. Work Plan "Goal ofthe work plan to is to..." Typo

F.3.a - Existing Development: Municipal Activities

This requirement would require asubstantial effort on

BMP Implementation for
behalf of Copermittees due to the high number of

F.3.a.(4) 53 Establishes deadline for flood control retrofit evaluation. these types of structures. Therefore, the City
Flood Control Structures suggests a phased or tiered evaluation approach be

considered.
The City views this approach as more efficient means
of conducting its jurisdictional street sweeping

Allows for Copermittees to "optimize" their municipal
programs as it affords Copermittees greater flexibility
in making decisions and the ability to tailor fit

BMP Implementation for sweeping programs based on several factors (land type, solutions based on the often unique challenged faced
F.3.a.(5) 53 Sweeping of Municipal season, trash pick-up schedules, etc.) as opposed to our by Copermittees. The City further encourages the

Areas Permit that requires mandatory sweeping frequencies Regional Board to apply this adaptive approach to
dependant on trash volumes. other municipal programs as the City feels it would

result in both more efficient programs and enhanced
compliance.

Infiltration from Sanitary The City recommends deletion of section (b) as the

F.3.a.(7) 54
Sewer to MSFJProvide Sections (a) and (b) are redundant.

implementation of the provisions in section (a) would
Preventive Maintenance maximize pollutant reductions by proViding greater
of Both flexibility to Copermittees to manage their programs.

F.3.b - Existing Development: Industrial/Commercial

Inspection of Industrial Permit adds new subheading text Recommend support of this provision since it's
(1 ){iii} 58 and Commercial Sites: "Added "ESAs and 303(d) Listed Waterbodies' already in our permit, but the Orange County Permit

Source Identification just places more attention to these two waterbodies.

General BMP Recommend that this text be included in this
2(c) 58 Implementation Deleted "as necessary to comply with this Order." provision in order to provide flexibility. Our permit

has this text in the same provision.

1.a.i.Z 58 Source Identification Other sites and sources with ahistory of unauthorized
This will add an unknown number to the inventorydischarges

4
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CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIP~ PeRMIiI' (TENTATIVE ORDER No. R9-2009eOOO2)
. - -

Permit Section Pennit Page Section TitieITopic Reason for Proposed Changes/Comments Comments/Proposed Changes
This is a new language provision, which is not in our

Permit requires besides implementing BMPs design and permit.
General BMP2(d) 59
Implementation

implementation, that additional measures be based on
Recommend support of this provision because itinspections, incident responses, and water quality data
provides guidance on how to design "additional
measures.·
This provision is in our permit. but as astandalone
provision - "Regulation of Mobile Businesses." Draft
Orange County Permit transfers this provision to the

BMP Implementation for Permit transfers this provision to the BMP subsection. BMP subsection.
(3) 59 Mobile Businesses Provision requires that a program be developed and

implemented to reduce pollutants from mobile Recommend support of this provision, since it's
businesses to the MEP. currently in our permit, and it appears the transfer is

intended to place more attention on BMP
implementation for this business type.

Permit contains a new reporting requirement. The
Inspection of Industrial Copermittee will be mandated to notify the Regional Recommend deletion of this provision; already

4(b) 60 and Commercial Board of any facilities with potential SW violations prior provide this information in our JURMP annual report
Sites/Sources to the rainy season. and periodic reports to the Regional Board.

Inspection of Industrial Annually notify the Regional Board, prior to the
Recommend deletion of this provision. This is an
extra reporting requirement. We already report this

4(b) 60 and Commercial commencement of the wet season of all Industrial Sites
to the Regional Board in our Annual report as well as

Sites/Sources with potential violations of the General Industrial Permits
throughout the year as inspections occur.

Recommend deletion of this provision. This lowers
the percentage of inspections but does not give credit

Inspection of Industrial At a minimum 20 percent of sites inventoried are to be
for inspecting food facilities to meet the 20%

(4)(c) 60 and Commercial inspected (excluding mobile sources and food facilities) inspections. Food facilities must still be inventoried
and included in the overall number that is used toSites/Sources must be inspected each year.
calculate the 20%. This would result in us inspecting
approx. 50% of our inventory every year
(-10,000/year).
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CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

Crrv OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE OROER No. R9-2009-QOO2)
... -

I
... - -

Permit Section :Permit Page Section TitleJTopic Reason for Proposed Changes/Comments Comments/Proposed Changes
Inspection of Industrial This dramatically increases the number of

(4)(d) 60 and Commercial Each food facility must be inspected annually
Sites/Sources

inspections required.

This is a new inspection requirement, and will result
in adramatic increase to inspection inventory
because provision requires inspectionof each food
facility annually.

Inspection of Industrial Recommend deletion of this provision. Although the

4(d) 61
and Commercial Permit requires each food facility to be inspected data is not in, the WURMP inspections program is
Sites/Sources: annually. attempting to identify certain food facilities (outdoor
Frequencies eateries vs. indoor eateries) which may be more

prone to pollutant generation. It will not be efficient to
inspect food facilities that are NOT prone to storm
water contamination which this provision proposes to
do by requiring inspection of each food facility.

This provision provides flexibility for the Copermittee
Permit adds this new provision to decide how to evaluate and conduct quality

Inspection of Industrial assurance of third party inspections. Our permit

(4){e).d 60
and Commercial MTo the extent that third part inspections are conducted contains these requirements: certification program,
Sites/Sources: Third-Party to fulfill requirements of this Order, the Copermittee will inspection form templates, etc, which the Orange
Inspections be responsible conducting and documenting quality County permit does not contain.

assurance and quality control of 31ll party inspections."
Recommend support of this provision due to flexibility

D.3.c - Existing Development: Residential

F.4 -Illicit Discharge Detection and Elimination

F.5 - Public Participation

F.3.d - Retrofitting Existing Development

6
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CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDERNo. R9-2009·0002)
- - --

Permit Section ,Permit Page Section TitJelTopic Reason for Proposed Changes/Comments Comments/Proposed Changes
The first statement says Copermittee must "require"
retrofits, but subsequent sentence says "shall
encourage". It is not clear to what degree these retrofits
are voluntary or mandatory, or how many retrofits would

{3} 66 Retrofit projects be sufficient to satisfy the permit conditions. Retrofits
Recommend deletion of this requirementare only feasible where there is a willingness of property

owners to participate. Additionally, there will be a huge
fiscal burden to implement this requirement and we think
focusing the limited resource on implementing LID's in
new development proiects is a lot more efficient.

Retrofit projects -
Depending on the size of the retrofit program, it may be

(5) 66 challenging for municipalities to accommodate the costs Suggest further evaluation of the fiscal effects.
inspection of monnoring the ongoing maintenance.

G. - Watershed Runoff Management Plan

Permit states that there must be an annual assessment
of receiving water quality and use the information to
effectively update BMP information and select

Annual Watershed Water
management practices in response to the annual Revise the two sections to allow for longer term

G.1.c &d 72-73 Qualny Assessment & evaluation which is based on the annual assessment. assessment of the receiving waters for the purpose of
Improvements to the receiving waters most likely cannot setting priorities and updating BMPs strategies for

Watershed Strategy be observed after only a single year of implementing a each watershed.
specific BMP or specific suite of BMPs. Additionally, for
a numberof BMPs, implementation spans more than
one year between concept and construction.

7
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CITY OF SAN DIEGO COMMENTS ON TENTATIVE ORDER No. R9-2009-0002

CITY OF SAN DIEGO COMMENTS ON DRAFT ORANGE COUNTY MUNICIPAL PERMIT (TENTATIVE ORDER No. R9.2009.0002)
"

- --

Permit Section Permit Page Section TitleITopic Reason for Proposed Changes/Comments Comments/Proposed Changes
The draft Permit states that Copermittees must
implement and assess activities that improve the high
priority water quality problems. While the City agrees
with the intent of this requirement, it is important to note
that aprogram that is structured in away that mandates
implementation of only activities guaranteed to be
successful will serve as a major impediment to
innovative approaches and ultimately improvements in The WRMP section of the Permit should be
program efficiencies that can lead to superior protection restructured to facilitate adaptive management where

BMP Implementation and
and improvement of water quality. This is seemingly in innovation is encouraged and attainment of greater

G.1.e 74 Assessment
conflict with the intent of the increasingly complex efficiencies through program improvements is
effectiveness assessment in Section J, which would required. For example, Section F.3.a.5 requires the
mandate additional layers of assessment as away of implementation of amunicipal street sweeping
forcing program improvements. program that optimizes pickup of trash and debris.

Incorporating greater incentives, rather than additional
restrictions to watershed activity implementation and
additional components to effectiveness assessment, if
structured in away that encourages innovation and
mandates improvements (rather than only mandating
guaranteed outcomes).

Remove the requirement of the Work Plan entirely or

G.3 76 Work Plan
The Work Plan appears to require the same information require the Work Plan to be asection within the
that the Watershed RMP Annual Report requires. Watershed RMP Annual Report to make reporting

more efficient.
Remove this requirement due to its duplication with
the Regional Board's existing TMDL program.

This requirement conflicts with the Regional Board Additionally, these programs are very costly to

G.1.c. Identify Sources of TMDL program. Additionally, there appear to be no implement all watersheds, every year and don't
Pollutants economic considerations and time schedule included in consider using information from one watershed

this permit condition. across to another watershed. If this condition
reminds it needs to be included in the economic
analysis.

8
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- -_. - -

'Permit Section Permit Page, Section TitlelTopic Reason for Proposed Changes/Comments Comments/Proposed Changes

H. - Fiscal Analysis

I. - Total Maximum Daily Loads

The City questions the need for any additional

I 79 TMDL No need for other enforcement actions inside of apermit.
enforcement mechanisms within apermit which can
apply numeric limits. Recommend removal of other
enforcement mechanisms from permit.

J. - Program Effectiveness Assessment

9
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Crrv OF SAN DIe;Go COMMENTS ON:DRAFT ORANGE COUNTY MUNICIPAlPERMIiT (TENTATIVE ORDER'No,R9-2009-0002)
I
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'Permit Section Permit Page, Section TitiefTopic Reason for Proposed Changes/Comments Comments/P.roposed Changes
Objective of Effectiveness Per the definition in Attachment C, environmentally
Assessments - 303(d) sensitive areas include 303(d) listed waterbodies. It is

J.1.a. (1) and (2) 79-80 waterbodies & therefore redundant and inefficient to require Remove either Section J.1.a(1} or J.1.a(2).
environmentally sensitive assessment for both 303(d) waterbodies and for
areas environmentallv sensitive areas.

Per the definition in Attachment C, environmentally
Effectiveness Assessment sensitive areas include 303(d) listed waterbodies. It is

J3.a. (1) and (2) 81-82 and Program Response therefore redundant and inefficient to require reporting Remove either Section J3.a.(1) or J.3.a(2}.
Reporting on assessment for both 303(d) waterbodies and for

environmentally sensitive areas.
Requires Copermittees to establish annual assessment
measures for reducing discharges of pollutants into
303(d)s and ESAs for all six outcome levels, and then It is understood that the fundamental purpose of the
annually conduct each measure to evaluate its outcome assessment program is to facilitate improvement of
to determine effectiveness. Because Copermittees Copermittee efforts. Rather that require additionalgenerally implement both larger jurisdictional programs detailed layers of assessment that will likely yield

Objectives of and even smaller targeted water shed activities at scales proportionately little new information, the Permit
J.1.a.(1 ) 79-80 Effectiveness larger than individual drainage areas of water bodies, the should be restructured to facilitate adaptive

Assessments new 303(d) and ESA components to the effectiveness management where innovation is encouraged and
assessment program would result in a cumbersome attainment of greater efficiencies through program
assessment effort that would result in repetitious improvements is required. For example, see
reporting of assessment information for individual water comment regarding Section G.1.e.
bodies.

K. - Reporting

K.3.a.(3) 85 JURMP Reports Copermittees must include Reporting Checklist in each
Annual Report (see attachment Dfor details).

10
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.- -

,
Permit Section Permit Page; Section TitleITopic Reason for Proposed Changes/Comments Comments/Proposed Changes

L. Modification of Programs

M. Principal Copermittee Responsibilities

N. - Receiving Waters Monitoring and Reporting Program

5b 12 Coastal SD Monitoring
Unclear where the samples are to be collected if the flow State where the samples should be collected. (Before
is diverted away from the outfall. the diversion?)
Unclear of the purpose of storm event sampling. Are State what if any follow-up actions are required for

5b 12 Coastal SD Monitoring there action levels or are the results stJicUy for storm event sampling.
comparison?
Weekly sampling was determined to be unnecessary Change the sampling frequency to monthly (as it is

5c1 13 Coastal SD Monitoring and would be excessive with over 100 monitoring currently).
stations.

5c2 13 Coastal SD Monitoring Unclear how special investigation stations are selected.
State selection criteria or considerations for special
investigation stations.
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Permit Section Permit Page Section TitJeJTopic Reason for Proposed Changes/Comments Comments/Proposed Changes

O. - Standard Provisions, Reporting Requirements, and Notifications

Attachments (A Through E)

S:1215O-Munlcipal&Walershed\6.Cother Municipal Pennils\Orange County Pennit\3-13.Q9 Draft Orange County Penni! Comment Table 4·21.09.doex
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CITY of LAGUNA NIGUEL

27801 La Paz Road - Laguna Niguel, California 92677
Phone/949-362-4300 Fax/949-362-4340

May 15,2009

Mr. John Robertus, Executive Officer
San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100
San Diego, CA 92123

CITY COUNCIL
Joe Brown

Gary G. Capata

Paul G. Glaab

Linda Lindholm

Robert Ming

Re: City of Laguna Niguel Comments on the Draft Municipal Storm Water Permit for
South Orange County - Revised Tentative Order No. R9-2009-0002, NPDES
CAS0108740

Dear Mr. Robertus:

The City of Laguna Niguel appreciates the opportunity to comment on the March 13,
2009 Draft Municipal Storm Water Permit for South Orange County (Revised Tentative
Order No. R9-2009-0002, NPDES CAS0108740). The City incorporates by reference its
written comments on a prior version of the Tentative Order (No. R9-2007-0002) to the
extent that they have not been addressed by the current version (No. R9-2009-0002). The
City also reserves the right to provide additional comments on the Tentative Order prior
to the close of the public comment perio~.

City Concurrence with Comments submitted by the County of Orange as Lead
Permittee and the City of Dana Point as Co-Permittee

The City has reviewed the legal, technical and monitoring comments to be submitted by
the County of Orange as Lead Permittee. The City has also reviewed the legal comments
to be submitted by the City of Dana Point as Co-Permittee. The City concurs with the
comments, concerns, and recommended deletions and modifications to the Draft Permit
that have been submitted by the County of Orange and the City of Dana Point.

General Comments and Areas of Concern

The Draft Permit Continues to be Overly Prescriptive

The current Storm Water Permit for South Orange County (Order No. R9-2002-0001)
imposed a very comprehensive and pr~scriptive set of storm water management and
regulatory requirements on the City of Laguna Niguel and the other Co-Permittees. The
Draft Permit substantially expands the requirements and prescriptions of the Current
Permit without clear or compelling supportive findings, evidence of rationale. As a
general comment, the City believes that the Draft Permit remains too prescriptive and
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limits the discretion and flexibility of the City to implement stonn water management
programs and practices that are appropriate, sensible and practical for our community.
The City requests that the Regional Board carefully review and reconsider the new
requirements of the Draft Permit. Wherever possible, maximum stonn water
management and program discretion and· flexibility should be left to the Co-Permittees.

Comparison of Draft Storm Water Permit for South Orange County to Current Storm
Water Permit for San Diego County

A cursory comparison of the Draft Stonn Water Pennit for South Orange County and the
Current Stonn Water Pennit for San Diego County reveals material differences and many
new regulations and requirements that are proposed to be imposed on the South Orange
County Co-Permittees. These include, but are not limited to, the following:

• Removal of the word "urban" to describe the runoff discharge that is regulated by the
Stonn Water Permit

• Removal of landscape irrigation, irrigation water and lawn watering from the
categories of non-stonn water discharges that are not prohibited by the Stonn Water
Pennit

• Establishment of Non-Stonn Water Dry Weather Numeric Effluent Limits
• Establishment of Stonn Water MuniCipal Action Levels
• Implementation of a Retrofitting Program for Existing Development
• Requirement to submit a Municipal Stonn Water Funding Business Plan

The City requests that the Regional Board cite the specific legal authority for the
proposed inclusion of each of the above-referenced items in the proposed Stonn Water
Permit for South Orange County. The City further requests that the Regional Board
identify the specific water quality issues and conditions that differentiate South Orange
County from San Diego County and warrant the imposition of these new and different
requirements on the South Orange County Co-Pennittees.

Impacts on New Development

The Draft Stonn Water Permit imposes additional requirements on New Development
and Significant Redevelopment Projects. The current InternationallNationallState
economic climate suggests that this.is a most inappropriate time to saddle the
development community with costly new requirements such as Low Impact Development
Site Design and Treatment Control BMPs, and Hydromodification Assessments and
Management Strategies. The City requests that the Regional Board carefully review and
reconsider the necessity, appropriateness and timing of these new requirements.

Porter Cologne Act and Unfunded State Mandates

The City believes that many of the new.regulations and requirements in the Draft Stonn
Water Pennit exceed the requirements of the Clean Water Act. As such, these new
regulations and requirements must be considered and evaluated in accordance with
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applicable provlSlons of the State Porter Cologne Act. If such regulations and
requirements are included in the Final Storm Water Permit, the City believes that they
would constitute unfunded State mandates.
Impacts on Municipal Co-Pennittee Budgets

As mentioned above, the imposition of new regulations and requirements on the private
development community could not come at a worse time in light of the current economic
climate. The same can be said about the financial impacts of the Draft Storm Water
Permit on the Municipal Co-Permittees. Many of the Co-Permittees are anticipating
year-over-year declines in municipal revenues in numerous revenue categories (i.e.
Property Tax, Sales Tax, Real Property Transfer Tax, Planning and Building Fees,
Interest Income). Yesterday, the Governor proposed a FY 09-10 State Budget
Alternative that may "borrow" $2 Billion from local government property tax revenues
for up to three years. Against this backdrop, it will be challenging for the Co-Permittees
to maintain current funding levels for our existing Storm Water Management Programs.
This may be an appropriate time to extend the current South Orange County Storm Water
Permit for an additional 3-5 years without burdening the Co-Permittees with new
requirements and costs. At the very least, the Regional Board should make every effort
to ensure that the new South Orange County Storm Water Permit is "cost-neutral" to the
Co-Permittees.

Specific Comments and Areas of Concern

B.2. - Non-Stonn Water Discharges

The Draft Storm Water Permit removes landscape irrigation, irrigation water and lawn
watering from the categories of non-storm water discharges that are not prohibited. In
effect, this change requires the Co-Permittees to enact and enforce ordinances that
prohibit any water from leaving private or public property and entering the MS4,
apparently under a zero-tolerance standard rather than to the maximum extent practicable.
The City questions the legal authority of the Regional Board to unilaterally declare that
these categories of urban runoff are now to be deemed prohibited discharges. The City
further believes that these changes will not be accepted or tolerated by the general public
and may compromise continuing public education and pollution prevention programs.
The City requests that the Regional Board keep these non-storm water discharges in the
non-prohibited categories.

c. - Non-Stonn Water Dry Weather Numeric Effluent Limits
D. - Municipal Action Levels
1. - Total Maximum Daily Loads

The Draft Storm Water Permit proposes to incorporate enforceable numeric effluent
limits at the end of every pipe for both dry weather and storm flows for numerous
constituents, including those subject to TMDLs. Available data already suggest that
these provisions will place the Co-Permittees in immediate and continuous violation of
the Permit. This situation leaves the Co-Permittees responsible for greatly expanded
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monitoring, as well as vulnerable to penalties and third-party litigation. It is unknown
and uncertain whether it is technically or economically feasible to bring all discharges
into full compliance. The City believes that these proposed new requirements greatly
exceed and overreach the Co-Permittee's basic legal obligations under the Clean Water
Act to implement an iterative sequence of BMPs to reduce the discharge of pollutants to
receiving waters to the maximum extent practicable. It is our understanding that no other
MS4 permit in the entire country imposes numeric effluent limits at the end-of-pipe for
such a broad range of constituents. The City requests that the Regional Board delete
these provisions from the Permit.

F.l.d.(4) - Low Impact Development Site Design BMP Requirements

The City is concerned about the appropriateness of encouraging Site Design BMPs that
"infiltrate" or "filter" runoff close to the source of runoff. Many areas of Laguna Niguel
and South Orange County have experie~ced slope failures and landslides attributable to
storm water and non-storm water causes. Given local soil and geological conditions, it
may be more appropriate to discourage Site Design BMPs that "infiltrate" or "filter"
runoff. As mentioned before, the City is also concerned about the financial impact of
such requirements on New Development and Significant Redevelopment Projects. The
City requests that the Regional Board carefully review and reconsider the necessity,
appropriateness and timing of these new requirements.

F.3.d - Retrofitting Existing Development

This section requires each Co-Permittee to implement a retrofitting program that solves
chronic flooding problems, reduces impacts from hydromodification, incorporates Low
Impact Development, supports stream restoration, systematically reduces downstream
channel erosion, reduces the discharges of storm water pollutants from the MS4 to the
MEP, and prevents discharges from the MS4 from causing or contributing to a violation
of water quality standards. First, it is difficult to imagine the scope and cost of
performing the retrofitting evaluation required by Section F.3.d. Second, even if such an
evaluation was performed, the Co-Permittees have no legal authority to compel private
landowners of existing developments to implement or cooperate on retrofit projects. The
City requests that the Regional Board delete Section F.3.d from the Storm Water Permit.

H.3 - Business Plan

This section requires each Co-Permittee to submit a Municipal Storm Water Funding
Business Plan that identifies a long-:term funding strategy for the Storm Water
Management Program. Since the Co-Permittees have no legal authority to impose new,
significant Storm Water Program revenue sources without voter or property-owner
approval, the long-term funding strategy for most Co-Permittees is limited to using
existing General Fund revenues to support the local Storm Water Program. This is an
unnecessary administrative requirement that will not provide any useful information to
the Regional Board or Co-Permittees. The City requests that the Regional Board delete
Section H.3 from the Storm Water Permit.

4
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The City appreciates the opportunity to submit these comments and respectfully requests
that our comments be fully considered by the Regional Board and Staff.

Yours truly,

~y6
City Manager

Cc: Mayor and City Council
City Attorney
Director of Public Works/City Engineer
Director of Community Development
Senior Water Quality Manager .
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From:  "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 

To: <bneill@waterboards.ca.gov> 

Date:  3/26/2009 10:49 AM 

Subject:  SEEP grant findings summary 

Attachments: MWDOC SEEP Conference Paper-SDJ 3-24-09.pdf; Conference Paper Cover Letter. 

 pdf 

 

MessageHi Ben, 

As we discussed, attached is the summary report for the SEEP grant project 

just completed by the South Orange County CoPermittees in partnership with 

the water supply agencies. 

 

What's interesting about the findings is they suggest that, in this region 

due to peculiarities of local geology, reducing the volume of landscape 

irrigation runoff may increase the relative proportion of subsoil water 

seepage  in the storm drains, and end of driving the concentrations of 

certain geologically-derived constituents UP, even while overall discharge 

loads go DOWN.  The SEEP  study shows this effect for phosphates.  The 

County has done some source investigations showing that the same may be true 

in some locations for several metals (cadmium, nickel, zinc). 

 

Also:  How are you coming along with the idea of releasing the Fact Sheet 

for the revised Tentative Order, sooner rather than later? 

 

Thank you, 

Nancy Palmer 

City of Laguna Niguel 

949-362-4384 
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To Whom It May Concern:

The Municipal Water District of Orange County (MWDOC) is pleased to
provide this SEEP Conference Paper prepared for the 2009 StormCon
Conference in Anaheim, CA. The information contained in this paper is not
considered a finished or a published product and shall not be published in any
form without the explicit written permission of MWDOC.

Please note the data contained within this paper are not considered finalized and
therefore are subject to change. MWDOC will publish the finalized information
contained in this paper in the form of a final report as soon as possible.

Please direct all inquires to Scott Jakubowski at (714) 593-5017 or
sjakubowski@mwdoc.com.

Regards,

Cb~.~ .

Scott D. Jakubowski
Water Use Efficiency Programs Coordinator
Municipal Water District of Orange County
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EVALUATION  OF THE SMARTIMER AND EDGESCAPE EVALUATION PROJECT (SEEP) 
TO REDUCE WATER CONSUMPTION AND DRY WEATHER URBAN RUNOFF IN 

SOUTHERN ORANGE COUNTY, CALIFORNIA 
Stephan C. Hedges and Scott D. Jakubowski - Municipal Water District of Orange County 

Nancy Palmer – City of Laguna Niguel 
 

INTRODUCTION 
     Faced with ongoing drought and impacted surface water resources in a high-demand context, water 
supply and NPDES managers in coastal southern California have come under increasing pressure to 
reduce water consumed for ornamental landscape irrigation and to reduce dry-weather urban runoff 
caused by inefficiently maintained automatic irrigation systems.  To this end, the Residential Runoff 
Reduction (“R3”) Study completed in 2004 had demonstrated the potential efficacy of 
evapotranspiration-driven irrigation controllers (generically dubbed ‘SmarTimers’) in achieving 
significant reductions in both water consumption and runoff under homogeneous physiographic and land 
use conditions.  The purpose of the SmarTimer and Edgescape Evaluation Project (SEEP) was to 
confirm the R3 findings while testing the appeal and efficacy of a broadened set of irrigation and 
landscape BMPs under more-diverse land use and physiographic conditions.   The study area for R3 was 
an existing single-family residential neighborhood built on the flat alluvial plain in Irvine, CA.  The 23 
SEEP study areas included single- and multi-family residential, business and park land uses located on 
hillsides and canyon bottomlands in 10 cities from the coastal bluffs of Laguna Beach to the inland 
foothills of the Santa Ana Mountains in Rancho Santa Margarita.   While the R3 evaluation was limited 
to SmarTimers, the project BMPs for the SEEP  included (A) replacement of conventional timer-based 
units with “smart” automatic controllers; (B) adjustments, repairs and/or change-outs of inadequate 
irrigation distribution equipment components; and (C) replacement of existing  grass lawn areas next to 
pavements with strips of “edgescaping” (e.g., separately-valved zones of low-precipitation-rate 
irrigation, new drought-tolerant  plants and permeable groundcovering).  In Summer 2007, prior to 
retrofit with the BMPs, each of the 23 SEEP study areas was monitored for water consumption, dry-
weather urban runoff flow rate, and runoff quality parameters including nitrogen (N), phosphorus (P), 
fecal indicator bacteria (FIB), dissolved organic carbon (DOC), and conductivity.   The 3 sets of BMP 
improvements were respectively implemented in designated study areas between Fall 2007 and Spring 
2008, after which the consumption and runoff monitoring sequence was repeated in Summer 2008.  This 
paper describes the project implementation process and findings from the monitoring data.   
 
BMP IMPLEMENTATION 
     Twenty-three study assessment areas were selected for SEEP based on land use, drainage to storm 
drains that were relatively easy to monitor, and distribution across ten partner cities within the San Juan 
Hydrologic Unit in south Orange County.  All assessment areas had been fully developed for at least 15 
years. The nine single-family neighborhoods, four multifamily developments, six parks and four 
business complexes, ranging in size from 0.6 to 91.5 acres, were each assigned to one of four BMP 
Groups.  “Commercial” (COM) areas (i.e., single-operator areas equipped with one or a few large 
commercial-type irrigation controllers, as well as single-family-residential (SFR) areas (i.e., multi-
operator areas characterized by many small residential-type controllers) were represented in each Group, 
as presented in Table 1.   

Table 1: BMP Group Assignments by Land Use/Controller Types 

Group A: SmarTimer 
controllers only 

Group A:- SmarTimers + irrigation 
distribution system improvements 

Group ABC: SmarTimers + irrigation 
improvements + turfgrass replacement 

Control Group – Not 
Retrofitted 

 SFR  COM  SFR  COM  SFR  COM SFR COM  
2 2 2 4 2 4 3 4 

 
1 
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     For COM areas that were privately owned, agreements for project BMP implementation were 
secured prior to initiation of pre-retrofit monitoring; assuring COM participation was 100%.  The nature 
of COM BMP improvements, including SmarTimer manufacturers/models, extent of irrigation changes, 
and re-planting schemes, varied from site to site.     For SFR areas, participation was solicited only after 
the pre-retrofit monitoring period, via a time-limited offering of voluntary rebates to homeowners.   
Allowable SFR BMP improvements were cost-limited and more standardized, requiring a specific 
SmarTimer model, a limited range of other irrigation equipment modifications, and edgescape strips of 
defined widths and landscape treatments.  The ultimate SEEP SFR participation rate ranged from 6.5 to 
22.9% and averaged 9.91% of households across the 6 SFR neighborhoods, with the highest 
participation rate attracted by the Group AB program. Remaining grant SFR budget funds were 
expended on retrofitting BMPs on City properties within the SFR drainage boundaries. Per-square-foot 
BMP installation costs for SFR and COM areas ranged from $0.03 to $0.57 for “A” improvements, 
$0.08 to $0.71 for “B” improvements, and $1.15 to $7.79 for “C” improvements.  Average costs per 
square foot were 30-58% higher, on average, for the SFR program compared to the COM program.   
     In most of the study areas in both the SFR and COM categories, the BMP implementation did not 
extend to the entire irrigated acreage within the area’s drainage boundary.   As shown in Table 2, SEEP 
BMP coverage achieved was generally higher in the COM than in the SFR areas.    

 Area  ID Total  
Area, acres 

Total Irrigated 
Area, acres 

BMP coverage 
area, acres 

BMP coverage as % of 
Irrigated Area 

 BMP coverage as 
% of total area 

A Areas 114.1 17.1 (15%)  6.48 37.9% 5.7% 
AB Areas 88.4 28.24 (32%)  14.15 50.1% 16% 
ABC 
Areas 13.09 5.6 (43%) 3.764 67.2% 28.7% 

COM 
 
 
 

COM 
Controls 128.61 34.5 (27%) 0 0% 0% 

A Areas 94.1 42.5 (45%) 10.03 23.6% 10.7% 
AB Areas 26.85 8.5 (32%) 1.6 18.8% 4.3% 
ABC 
Areas 79.34 39.6 (50%) 1.48 3.7% 1.9% 

SFR  
 
 
 

SFR 
Controls 79.0 38.5 (49%) 0 0 0 

Table 2 – BMP Implementation Summary   
     
EFFECTIVENESS MONITORING METHODOLOGY AND RESULTS 
     Three different data sets were planned in order to evaluate the effectiveness of the BMP retrofit 
program:  1) water consumption by parcel based on sales volume determined via water purveyor 
customer billings; 2) urban runoff flow volume measured through continuous-field-monitoring flow 
gauges installed in storm drains; and 3) concentrations of constituents (FIB, N, P, DOC, and 
conductivity) determined from laboratory analysis of field grab samples collected twice weekly from 
each area’s runoff.  Pre-retrofit data were collected for each assessment area over 12 weeks starting in 
May 2007, and post-retrofit data were collected for another 12 weeks starting in May 2008 after the 
BMPs were installed in the assessment areas.  Analyses and findings are summarized below. 
     Dry Weather Runoff Flow Reduction– Dry weather flow measurements were taken continuously 
for twelve weeks pre-retrofit from May to August 2007 and again post-retrofit in May-August 2008.  
Three of the assessment areas produced no measurable flow either year, and four areas had less than 
measurable flow under post-retrofit conditions.   For the remaining areas, a regression-modeling 
framework was used to measure both the mean change in flow volume and the uncertainty surrounding 
the mean change.   In order to account for site-area and year-to-year variability, Table 3 shows the pre- 
and post-retrofit runoff coefficients for the evaluated BMP Group COM areas relative to the 2007 pre-
retrofit runoff mean for the COM Control areas.  The un-retrofitted COM Control sites experienced a 
mean pre-to-post retrofit decline in runoff of 0.069”/day from the total site area.   
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Assessment 
Area 

2007 runoff 
coefficient, 
inches/day 
per unit 
area 

Std 
err 

t P>t 2008 runoff 
coefficient 
relative to 
pre-retrofit 
control mean 

Std 
err 

t P>t Internal change in 
runoff rate, 2007-
2008 in inches/day 
per unit area 

Control 
Areas, Mean  

0.080 .011 7.13 0 -0.069 .016 -4.35 0 -0.069 

Group A          
    RSMB3  -0.075 .018 -4.22 0 -0.078 .017 -4.35 0 -0.002 
    LWC6  -0.079 .021 -3.87 0 -0.072 .019 -3.76 0 +0.007 
Group AB          
    RSMB4 -0.066 .018 -3.65 0 -0.080 .017 -4.65 0 -0.013 
   LFP7  -0.073 .037 -1.98 .048 -0.062 .037 -1.66 .096 +0.011 
    DPC1 -0.050 .027 -1.86 .063 -0.069 .027 -2.55 .011 -0.019 
Group ABC          
   LHC3C -0.075 .033 -2.29 .022 -0.075 .032 -2.31 .021 +0.001 
   LHP6 +2.390 .033 72.37 0 +0.0002 .032 +0.01 .995 -2.390 
   LBP1 -0.075 .033 -2.31 .021 -0.055 .033 -1.67 .095 +0.021 
Table 3:  COM Area Runoff Rates 
     All but one of the COM BMP Group areas demonstrated somewhat lower 2007 runoff than the 
Control mean in 2007.  Only one of the retrofitted COM areas could be said to have experienced a pre-
to-post retrofit runoff decrease in 2008 significantly greater than the decrease from the COM Control 
areas, but confidence in the findings at even the one site is not high.  The magnitude of internal pre-to-
post-retrofit changes were relatively small at all the other retrofitted sites. It appears that the COM 
Control and BMP Group areas may not have been matched well enough to determine conclusive results.   
     Table 4 shows the pre- and post-retrofit runoff coefficients for the SFR areas relative to the pre-
retrofit 2007 runoff mean for the SFR Control areas.  The SFR Control areas experienced a mean decline 
from 2007 to 2008 of 0.068”/day from the total site area.   
Assessment 
Area 

2007 runoff, 
inches/day 
per unit area 

Std 
err 

t P>t 2008 runoff,  
“/day relative to 
2007 control mean 

Std 
err 

t P>t Internal change in 
runoff rate, 2007-
2008, “/day 

Control 
mean 

0.112 .010 10.58 0 -0.068 .015 -4.55 0 -0.068 

Group A          
   MVH8 -0.049 .018 -2.64 .008 -0.089 .019 -4.77 0 -0.041 
   MVH13 +0.947 .020 48.06 0 -0.087 .020 -4.39 0 -1.034 
Group AB          
   MVH12 +0.154 .023 6.48 0 -0.098 .024 -4.11 0 -0.252 
   LNH15 -0.030 .024 -1.24 .215 -0.070 .025 -2.84 .005 -0.040 
Group ABC          
   LNH14 -0.095 .020 -4.63 0 -0.045 .020 -2.23 .026 +0.049 
   MVH9 +0.534 .019 28.43 0 -0.105 .019 -5.55 0 -0.640 
Table 4:  SFR Area Runoff Rates 
     Half of the participating SFR areas demonstrated higher 2007 runoff than the Control SFR areas. 
After retrofit, all but one of the participating SFR areas showed a greater decrease relative to the pre-
retrofit Control mean than the control sites, with three areas – one in each BMP Group – showing 
internal pre-to-post retrofit decreases significantly greater than the Control mean decrease. Overall, the 
retrofitted SFR areas achieved a lower average post-retrofit runoff rate than the Control areas despite 
starting out with a higher average pre-retrofit runoff rate.  That five out of the six retrofitted SFR areas 
appeared to show decreased runoff post-retrofit is encouraging, considering that the vast majority of the 
households in the retrofitted areas did not implement SEEP BMPs. 
     In order to compare the SEEP SFR findings to the metric used in the earlier R3 Study, the SEEP 
runoff coefficients were converted into inches per day assuming runoff all came from the irrigated 
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portion of each drainage area.    The R3 Study reported a pre-retrofit SFR runoff rate averaging 
0.009”/day dropping to a post-retrofit runoff rate of 0.0045”/day.  In contrast, the comparable pre-
retrofit average runoff for SEEP SFR areas was 0.876”/day and the post-retrofit average was 0.058”/day.  
Average SFR runoff reduction achieved by R3 was -0.0045”, while the SEEP SFR BMP Groups 
achieved a reduction of –0.678”/day, relative to -0.140”/day reduction at the SEEP Control areas.  It 
should be noted that some or most of the difference between the 2004 R3 and 2008 SEEP SFR results 
may have been caused by year-to-year evapotranspiration variability, and/or may have been influenced 
by the Governor’s declaration of a statewide drought alert in June 2008.  Nevertheless, it seems 
reasonable to speculate that some part of the difference may be attributable to topography and soil type.  
The R3 Study was conducted in the alluvial flatlands of Irvine, while the SEEP SFR areas were terraced 
into the hilly clay-loam sedimentary region of south Orange County.  The SEEP findings suggest that 
for future irrigation BMP rebate programs, targeting sloped areas with low-infiltration rate soils may 
offer a higher overall return on investment (in terms of reducing both consumption and runoff) than 
comparable efforts in the flatlands.  The anticipated findings from the next-generation study currently 
being conducted in the hilly Poche residential area of San Clemente may help confirm this hypothesis.  
     Conductivity and Subsurface Flows -  Conductivity ranges from about 600 to 1800 μmhos/cm in 
south Orange County potable and reclaimed water supplies, and has been observed to be 5 to 10 times 
higher in some local groundwaters. The SEEP study examined conductivity as a possible tool for 
estimating the percentage of subsurface soil moisture seepage (entering the storm drain indirectly via 
unsealed pipe joints or sub-drain systems) compared to direct surface irrigation runoff in the storm drain 
flow.  Available pre-and post retrofit conductivity data are summarized in Table 5.   
Assessment Area 2007 conductivity mean ± 

std. dev., μmhos/cm 
Estimated %  

seepage, 2007 
2008 conductivity mean ± 

std. dev. , μmhos/cm 
Estimated % 

seepage, 2008 
MVH8 1083±249 0-4% 2724±1997 13-27% 

MVH13 1278±470 0-13% 1745±521 0-13% 
MVH12 1468±1648 0-11% 1278±470 0-11% 
LNH15 1634±452 0-12% 1354±525 0-8% 
LNH14 2478±2324 9-23% 4457±2324 37-51% 

SFR 
 
 

MVH9 1009±290 0-3% 2599±2085 11-25% 
LWC6 5283±981 48-62% 2187±1924 5-19% 

RSMB4 851±51 0% 4955±3466 44-58% 
DPC1 2012±514 4-17% 4143±2395 33-46% 

LHP6 3459±345 23-37% 2956±885 16-30% COM 

LBP1 7596±634 81-94% 5699±3207 52-66% 

Table 5:  Conductivity and Seepage   
     In 7 out of 11 cases, the conductivity and estimated seepage percentage were inversely related, 
increasing from the pre- to post-retrofit period as the total flow rate from irrigated areas decreased, or 
vice versa.  In the other cases the direction of conductivity shift relative to flow rate change was 
variable.  These results suggest that conductivity could not be used as a proportional seepage-estimating 
tool without confirmation via other parameters.   
     Water Consumption Savings - The Project Assessment and Evaluation Plan for the SEEP 
established targets to reduce potable water consumption by an average of 7 to 21% at SFR sites and an 
average of 5 to 15% at COM sites, based on customers’ water meter billings including both interior and 
exterior uses.  Unfortunately, the post-retrofit period allowed for monitoring water consumption under 
the funding grant was too brief to draw conclusions based on meter billings.  However, the general 
magnitude of exterior landscape water consumption savings accomplished via the SEEP may be roughly 
estimated by inference from the mean runoff reduction volume data from Control versus retrofitted sites.   
The Control sites saw an overall volume reduction of -55%, compared to –89.6% reduction at retrofitted 
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sites.  It should be noted that this method does not account for potential consumption savings (or 
increases) not reflected in the runoff rate, such as year-to-year evapotranspiration variability, modified 
overspray or infiltration characteristics, groundwater proportions, or other factors.    

Area ID Mean Runoff 
Flow, L/day, 2007 

Mean Runoff 
Flow, L/day/ 2008 

2007-2008   Change, 
L/Day Percent Change 

    LWC6  1,837 32,942 +31,105 +17930% 
    DPC1 19,047 7,061 -11,986 63% 
   LHP6 805,427 20,348 -785,079 -98% 

C
O

M
 - 

re
tro

fit
te

d 
 

     LBP1 7,561 11,781 +4,220 +56% 
   MVH8 352,903 127,849 -225,054 -64% 
MVH12 199,184 11,581 -187,603 -94% 

   LNH15 140,951 54,436 -86,515 -61% 
   LNH14 112,903 315,721 +202,818 +279% 

SF
R

 –
 

re
tro

fit
te

d 
  

     MVH9 4,211,109 28,056 4,183,053 -99% 
Total - retrofitted 5,850,922 609,775 -5,241,147 -89.6% 
Total – All Controls 1,025,886 461,557 -564,329 -55% 
Table 6:  Estimated Landscape Water Consumption Change 
 
     Runoff Water Quality Improvement – The mean change in concentration of FIB, nutrients, DOC 
and conductivity over all sites are summarized in Table 7.   

Water Quality Grab Sample 
Indicator 

2007 
Mean 

2008 
Mean 

Percent 
Change Difference Std Error t-statistic 

Total Coliform (cfu/100 ml) 16092 137507 755% 121415 9122 13.31 
Fecal Coliform (cfu/100ml) 6366 26701 319% 20334 3720 5.47 

Enterococcus (cfu/100ml) 21307 20187 -5% -1120 2471 -0.45 
Orthophosphate-P (mg/l) 0.5595 0.6437 15% 0.0842 0.0336 2.50 

Conductivity (µmhos/cm) 2264 2651 17% 387 144.7 2.68 
Total Nitrogen-N (mg/l) 9.8143 4.5559 -54% -5.2583 0.1868 -28.14 
Total Phosphorus (mg/l) 0.5964 0.6801 14% 0.0836 0.0350 2.39 

Dissolved Organic Carbon (mg/l) 19.9571 24.9237 25% 4.9666 1.8231 2.72 
Ammonia-N (mg/l) 3.2592 1.8646 -43% -1.3946 0.1320 -10.56 

Nitrate-N (mg/l) 6.5508 2.6803 -59% -3.8705 0.1038 -37.27 
Table 7: Pre- to Post- Retrofit Mean Water Quality Parameter Concentrations Over All Areas 
     The greatest measured change from 2007 to 2008  was in Coliform bacteria concentrations, which  
overall increased by an order of magnitude, possibly supported by a concurrent 25% concentration 
increase in the food sources represented by DOC.    In the context of the substantial daily flow volume 
reduction, overall Total Coliform daily load increased only about 33%, while Fecal Coliform daily load 
actually decreased by about 35%, and Enterococcus load decreased by about 85%.    
   Nitrogen compound concentrations decreased at all 14 sites while mean phosphorus concentration 
increased at over half the sites.  These changes resulted in an overall shift of the mean N:P concentration 
ratio downward from 16:1 to 7:1, which is considered beneficial from a regulatory standpoint.  Mean 
Total Nitrogen and Total Phosphorus concentration data were combined with total mean runoff volume 
to arrive at inferred loads for the two summer seasons (see Table 8).     
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Assessment Area Total Nitrogen 
Load in Kg, 2007 

Total Nitrogen 
Load in Kg, 2008 

Total Phosphorus 
Load in Kg, 2007 

Total Phosphorus 
Load in Kg, 2008 

MVH8 109.3 25.0 5.37 3.22 
MVH12 107.2 2.7 8.53 0.58 
LNH15 87.1 22.3 4.32 6.46 
LNH14 39.1 63.5 2.38 3.95 

SFR  
BMP 

Groups  

MVH9 729.5 2.4 32.20 0.25 
MVH7 337.6 54.1 40.4 3.9 SFR 

Controls  MVH11 226.0 70.8 19.09 13.23 
LWC6 1.9 13.8 0.10 1.09 

RSMB2 1.4 1.3 0.06 0.21 
DPC1 8.0 3.0 1.16 0.13 

LHP6 774.5 7.1 19.90 1.40 

COM 
BMP 
Groups 

LBP1 2.4 1.9 0.09 0.05 

COM 
Controls LHC3A 61.7 3.18 2.32 0.60 

Table 8:  Nitrogen and Phosphorus Loading 
     In the context of overall post-retrofit flow reduction, the overall nitrogen load by weight from the 
SEEP areas decreased by 99%, from 24,856 kg in Summer 2007 to 271 kg in Summer 2008.  The 
overall phosphorus load also decreased, but to a lesser extent (from 136 to 35.5 kg, or 74%).  
 
CONCLUSIONS 
     Overall, this study concluded that: 
     a)  Retrofitted SEEP SFR areas achieved a pre-to-post-retrofit area-weighted average runoff 
reduction from irrigated areas of –0.678”/day (-92%) greater than the reduction from un-retrofitted 
SEEP Control sites, compared to an average reduction of –0.0045”/day (-50%) achieved under the R3 
Study.   

b) In 7 out of 11 cases, conductivity appeared to be useful as an indicator for estimating the 
proportion of surface irrigation runoff versus subsurface seepage influents in the storm drain,.  
The estimated seepage proportion varied widely between sites and year to year, ranging from 0% 
to 94% of the dry weather flow. 

c) Mean daily runoff volume from all retrofitted areas declined 89.5% from 2007 to 2008, 
compared to a 55% decline at un-retrofitted Control areas.       

d) Runoff flow reduction helped achieve an estimated 99% reduction in total nitrogen load by 
weight and an estimated 74% reduction in total phosphorus load overall from the SEEP areas.  

e) The limited number of SEEP study areas and the  variability between areas did not allow for any 
clear conclusions to be drawn regarding the relative runoff or pollutant load reduction 
effectiveness of the three SEEP BMP Groups (A, AB and ABC).   
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To: <bneill@waterboards.ca.gov> 

Date:  5/8/2009 10:17 AM 

Subject:  FW: MS4 Comments 

Attachments: Car Wash Run Off Effluent Impact Study - Pudget Sound.pdf 

 

Wanted to make sure you received this feedback. 

 

  

 

Thanks again for your time and the opportunity to participate. 

 

  

 

Jim Fitzpatrick 

 

949.257.8448 

 

  

 

From: Jim Fitzpatrick [mailto:prontowash@msn.com]  

Sent: Thursday, May 07, 2009 5:26 AM 

To: 'James Smith' 

Subject: MS4 Comments 

 

  

 

Hello Jimmy and Ben, 

 

  

 

Thanks again for the opportunity to participate. 

 

  

 

Mobile Business BMP 

 

  

 

Here is my concern . I have spoken to several Cities in South OC.  They have 

made it clear that as a Co Permitte, they take their direction from the 

County as Primary Permitee.   

 

  

 

When I have spoken to the County, their interpretation of the current Permit 

is that a Mobile Car Wash & Detail operation can go onto private property, 

Detail an engine using a degreaser and knock all the grease, grime, gas, 

anti freeze, etc to the ground.  Spray toxic acid as a cleaner for BMW rims 

with nasty break dust build up . etc.  And as long as the water does not 

leave the property and enter the public right of way . today, then no harm 

no foul. 

 

  

 

Another example is that sometimes people focus on making sure the soaps are 

biodegradable . but if you apply  a soap, then hose it to the ground, the 

fish cannot distinguish the good water from the waste water.  Same thing I 

argue with the irrigation.  It is not that water hitting the conveyance 

system it is that the waster coming off the property contains fertilizers, 

pesticides, pet waste, etc.   

 

  

 

I am suggesting that the Permit be prescriptive in the intent and clearly 

communicate that it is trying to capture contaminants and pollution, not 

contain the water.  We require this with a Traditional Boulevard Car Wash, 

so why not hold  a Mobile Car Wash to  Commercial standards?  The pollution 

created today is Non Point Source Pollution, clearly, and will become 

tomorrow's Storm Water Pollution. 
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In my previous Comments sent, I outlined the ProntoWash model, which since 

we started debating the new Permit a year ago has seen tremendous increases. 

I welcome the competition, think it is great.  But both water conservation 

requirements I(cleans with 1 Pint of Water) and now the requirement to 

control run off in San Diego & LA . not yet anywhere in Orange County 

!!!!!!!!!!    This model continues rapid expansion based on those compelling 

events.  I also listed many reasonable options for the traditional wash with 

a bucket & hose or pressure washer where a zero discharge standard can be 

achieved.  I say reasonable because in the LA Cities that have implemented 

this standard, they have many Mobile Car Wash & Detailing companies that 

have achieved permission to operate.  Like the NRDC . I also suggest that 

that is evidence of "Practicable". 

 

  

 

I do not think "prohibit non storm water discharges" Permit language  is 

prescriptive, and does not necessarily trigger a material change from 

current BMP's. 

 

  

 

Unfortunately, I do not have a suggestion for appropriate language. New to 

this.  But something that clearly says prohibit from ever reaching the MS4 

to necessitate a change in BMP's. 

 

  

 

Solutions . I have several in the industry, competitors some might say, who 

have and will work with me and the Cities / Counties to work together on 

reasonable BMP's.  One idea we are pushing is to get the County of Orange to 

do a County wide permit.  Where all businesses, on a set criteria, can go to 

the County, pay a fee, and validate the process and chemicals used will 

satisfy the BMP's.  Will save all a bunch of time and money! 

 

  

 

Lastly, if you do not intend to remove Home Car Washing from Exempt, I 

suggest you button up the Commercial Mobile Car Wash now, so you can make 

the leap in 5 , or so, years. 

 

  

 

Home Car Wash 

 

  

 

I agree with the gentleman from Dana Point.  Makes no sense to remove 

Landscape Irrigation and leave Home Car Washing. 

 

  

 

The State of Washington utilized the Car Wash Run Off Effluent Impact Study 

(I acquired it from the web site of the International Car Wash Association) 

as a basis for their Department of Ecology to change how Home Car Washing is 

done.  To prevent Non Point Source Pollution and Dry Weather discharges, the 

Dept of Ecology requires residents to pull their car to the landscape, use a 

a natural filter to wash a car at home.  They have deemed the driveway as a 

conveyance. 

 

  

 

I suggest you not utilize the same study to "build a body of knowledge", but 

to reasonably act. 

 

  

 

Again, I think the State of Washington Dept of Ecology satisfies proof of 
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Practicable! 

 

  

 

I have all the bells & whistles for my homes irrigation.  Smart Timer, 

everything.   Based on the last stakeholder's meeting, I had my Mesa 

Consolidated Water come out, they could not improve my efficiencies, nor 

provide a solution to prevent my irrigation from watering my sidewalk and 

traveling into the curb & gutter.  So I brought out a landscaper.  Almost 

$1,000 to make the necessary changes  prevent the violation.  Which, any 

code enforcer will never see because my Smart Timer comes on at 4 am, and 

the new conservation requirements and in some cases Ordinaces prohibit 

watering during the day or hours the Enforcement will be working. 

Practicable with that cost and lack of enforcement opportunity? 

 

  

 

The solutions to prevent run off from the Home Car wash can be achieved with 

as little as no cost to $25 for a berm or waterless spray bottles and micro 

fiber towels.  Seems more Practicable to me! 

 

  

 

Jim Fitzpatrick 

 

949.257.8448 

 

  

 

PS  Jimmy, can you please forward to Ben.  I could not find his email and I 

have to go to Metropolitan Water District's Spring Green event to promote 

water conservation (YES I will also champion the no run off!) 
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From:  "Jim Fitzpatrick" <prontowash@msn.com> 

To: "'James Smith'" <JSmith@waterboards.ca.gov>, "'Michael Adackapara'" <mad... 

CC: "'Ben Neill'" <BNeill@waterboards.ca.gov>, "'Chad Loflen'" <cloflen@wate... 

Date:  4/16/2009 4:55 PM 

Subject:  NPDES MS4 Permit Comments Region 9 South Orange County 

Attachments: Water $mart Eco Detailing NPDES Permit Testimony Reg #9 4.3.09.ppt; Car Was 

 h Run Off Effluent Impact Study - Pudget Sound.pdf 

 

Jimmy, 

 

  

 

Thank you, appreciate your response.   

 

  

 

         Attached are my formal comments to the MS4 Permit.  As discussed, 

please review and comment. 

 

  

 

         In addition, the best resource I have found to support the issue 

of Non Point Source Pollution as related to Commercial Mobile Car Wash and 

Detailing and water quality. 

 

  

 

o   To make the point, at both the Region 8 & 9 Board meetings, I will bring 

a glass jar of car wash & detailing run off.  Let's see if any Board Members 

or Staff wish to drink it . often a great visual aid. 

 

  

 

         Here is a recent article regarding the City of Oxnard on this very 

topic.  Mr Urrunaga from the Ventura Permit is quoted. 

http://www.venturacountystar.com/news/2009/apr/03/oxnard-will-force-mobile-c 

ar-washers-to-capture/  

 

  

 

o   Please contact Mr Urrunage, permit writer for Ventura County.  What I am 

looking to understand is why that Permit requires a City to require Mobile 

Car Wash & Detailers to capture Run Off, and why the Cities in  Region 8 nor 

Region 9 do not believe they have such requirements to institute reasonable 

steps to prevent such Non Point Source Pollution? 

 

  

 

I have copied Michael Adackapara of Region 8, as I will be attending his 

Board Meeting to provide testimony. 

 

  

 

I have copied Richard Boone, with whom I have requested to meet with, so he 

is informed on this dialogue as well.  Cities that I have contacted in 

Region 9, So OC, have stated that they rely on the direction from the 

County, and will take no such action as outlined by Mr Urrunaga unless 

instructed by the County of Orange. 

 

  

 

It was my understanding that the Regions were going to attempt to achieve 

consistency. 

 

  

 

What I have recommended is reasonable to utilize best available technology, 

to treat these operations as a commercial car wash, and set the standard at 

zero discharge, in my opinion. 
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I look forward to your response. 

 

  

 

Jim Fitzpatrick 

 

949.257.8448 

 

  

 

From: James Smith [mailto:JSmith@waterboards.ca.gov]  

Sent: Friday, April 10, 2009 8:34 AM 

To: Jim Fitzpatrick 

Cc: Ben Neill; Chad Loflen 

Subject: RE: Mobile car wash/detailers in Laguna Beach 

 

  

 

Good Morning Jim, 

 

  

 

Thank you for your attendance at our workshop and for the information you 

have provided.  To strengthen your case, please consider that we will look 

for information/data that demonstrates the impact of mobile car washers on 

water quality.  Any information from third parties, esp. if it is 

quantitative, provides a more compelling reason to make changes to the 

permit. 

 

  

 

R, 

 

-Jimmy 

 

 

 

 

  

 

  

 

  

 

  

 

From: Penny Elia [mailto:greenp1@cox.net]  

Sent: Saturday, April 04, 2009 10:17 AM 

To: Mike WQ Phillips 

Cc: michael beanan; Verna Rollinger; David WQ Shissler; prontowash@msn.com; 

Joe CD Trujillo; James Smith; Chad Loflen; bneill@waterboards.ca.gov 

Subject: Mobile car wash/detailers in Laguna Beach 

 

  

 

Good morning, Mike -  

 

  

 

As you are probably aware, the Regional Board conducted an MS4 workshop 

yesterday in Mission Viejo in advance of the hearing on the permit in June. 

There was a gentleman there that attends many of the Regional Board meetings 

and I wanted to introduce you to him - I have also copied him on this email: 

 

  

 

Jim Fitzpatrick 
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949.257.8448 

 

email: prontowash@msn.com 

 

  

 

Here's a link that will tell you a bit about his company and methods of 

operation 

http://www.prontowash.com/pdf/press/2008-03-05_California_Green_Sopdf 

<http://www.prontowash.com/pdf/press/2008-03-05_California_Green_So.pdf>  

 

  

 

As I explained to David Shissler yesterday, I would love to not bother you 

with my calls all the time regarding car washing and detailing around Laguna 

Beach that I feel are water quality issues.  I'm sure Joe Trujillo would 

really appreciate not hearing from my husband and I all the time as well.   

 

  

 

With that in mind, I was hoping that Mr. Fitzpatrick might be given an 

opportunity to meet with you and that perhaps the City could explore his 

methods and techniques for mobile car washing.  Mr. Fitzpatrick seems to 

share in many of our water quality concerns and I'm hoping he might have a 

positive influence on those around town that do not share these concerns. 

He brought up several excellent points in the workshop yesterday and I know 

he has a lot more to share. 

 

  

 

I remain concerned about the mobile car washing that goes unchecked 

throughout the city.  This is certainly no fault of the water quality 

department since you can't be every where all the time, and you always 

respond to my calls and concerns - I sincerely thank you for this. 

 

  

 

Hoping you might find this new contact helpful in our efforts to protect and 

preserve our natural resources. 

 

  

 

Best - 

 

  

 

Penny Elia 

 

Sierra Club 
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i 
 

 

There is little, if any, reliable data available to assess the storm water 
loading of a typical curbside car wash event. This study is sponsored 
by Brown Bear Car Wash to develop a more reliable empirical data 

set to help evaluate storm water impacts. Brown Bear did not dictate 
the test procedures or otherwise influence the design or outcome of 

the study. 
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1.0 TEST DESCRIPTION 
 
Two “practical” fish toxicity tests were run.  The first test was conducted from 
August 28 to September 1, 2006 and used effluent water collected from a fund-
raiser car wash event at a commercial automotive service location on August 26, 
2006.  The second test was conducted from November 29 to December 3, 2006 
and used a simulated effluent solution containing a consumer car wash 
detergent.  The simulated effluent solution was formulated according to the 
product label directions with dilution that mimicked a car wash effluent.   
 
The same detergent concentrate was used in water samples for both tests.  
Juvenile rainbow trout were used in both tests and both tests were conducted 
according to standard protocols specified in “Methods for Measuring the Acute 
Toxicity of Effluents and Receiving Waters to Freshwater and Marine Organisms” 
(EPA-821-R-02-012).  The tests were performed by an experienced, certified 
laboratory. 
 
The tests produced similar results.  The first test indicated a percent 
concentration that was lethal to 50% of the test organisms (LC50) of 3.1%.  The 
second test indicated an LC50 of 3.0%.      
 
There were significant differences in the way the stock water solutions for the two 
tests were prepared.  For the first test, runoff water was collected from the 
parking lot of an automotive service facility during a fund-raising event.  This 
water ran across approximately 30 feet of asphalt before collection and likely 
included contact with petroleum hydrocarbons and the grit and grime typically 
associated with a heavily traveled asphalt lot.  Approximately 15 gallons of this 
water was sampled and delivered “as collected” to the laboratory.  Figure 1 
presents an overall view of the car wash event location and Figure 2 is a 
photograph showing a view of the storm drain water collection device.   
(Note: The youth organization used a car wash kit supplied by King County that 
prevented the effluent water from entering the storm drain.  Effluent water was 
collected by a storm drain catch basin, shown in the background of Figure 1, and 
pumped to a sanitary sewer drain, shown in the foreground of Figure 1.) 
 
For the second test, the same detergent concentrate that was used for the car 
wash event was used by the laboratory to prepare a simulated effluent for 
testing.  This simulated effluent was mixed according to instructions on the 
product container and was further diluted to simulate addition of rinse water.  All 
water used in the second test was potable.   
 
These tests are termed “practical” fish toxicity tests because the effluent 
solutions for both were collected or prepared such that each represented the 
actual runoff water that would be expected to enter into storm water drains and, 
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eventually, the streams and rivers of Puget Sound.  The tests were not run to 
simply determine the lethal concentration of a pure chemical or to satisfy a 
discharge permit requirement.  As such, the results of these tests represent one 
piece of evidence that points directly to the impact of wash water from residential 
driveway or fund-raiser car washes that enters storm drains emptying into water 
bodies containing threatened and endangered salmon. 
 

2.0 DISCUSSION OF CAR WASH EFFFLUENT FISH TOXICITY TEST 
 
A 96-hour acute effluent toxicity bioassay test (EPA-821-R-02-012) was 
performed using juvenile Rainbow Trout (Oncorhynchus mykiss) exposed to a 
standard 0.5 dilution series.  The concentration series consisted of 6.25, 12.5, 
25, 50, and 100 percent car wash effluent water diluted with potable water.  Four 
replicates of each concentration were run.  Potable water was also used to run a 
laboratory control test.   
 
Prior to test start, dissolved oxygen, pH, conductivity, and temperature of the test 
waters were measured in each test chamber to ensure parameters were within 
acceptable limits (prescribed by Environmental Protection Agency (EPA) method 
guidance).  Water quality measurements and survival observations were made 
daily.   
 
The car wash effluent water caused 100 percent mortality in all concentration 
steps tested.  Complete mortality occurred within 24 hours of test start.  Survival 
of the laboratory control was 100 percent.  Results are presented in Table 1 
below.   
 
 

Table 1.  Car Wash Effluent Fish Toxicity Test Results 

Test Solution 
Concentration (%) 

Live Organisms 
at Start of Test 

Live Organisms 
at 96 Hours 

Percent 
Survival 

0 (control) 40 40 100 

6.25 40 0 0 

12.5 40 0 0 

25 40 0 0 

50 40 0 0 

100 40 0 0 

 
 
The calculated LC50, the concentration of sample that is expected to cause 
mortality in 50 percent of the select population of organisms, was 3.125 percent 
due to the complete mortality observed in the lowest concentration tested (6.25 
percent) and the 100 percent survival observed in the laboratory control (0 
percent).  Another measure of toxicity is called Toxic Units (TU = 100/LC50).  TU 

0004460



“Practical“ Fish Toxicity Test Report 
Car Wash Enterprises 

08404.1 
March 22, 2007 
 

 

Page 3  
 

measurement is typically a specified criterion for discharge monitoring permits.  
For this case, the Acute Toxic Unit (TUa) result was calculated to be 32, meaning 
that the tested effluent is 32 times more toxic than an acceptable effluent.   
 
The test was aerated at initiation due to low dissolved oxygen levels (4.3 
milligrams per liter (mg/L)) in the received sample car wash water.  Dissolved 
oxygen levels remained within protocol limits for the duration of the test.  The 
results of an associated reference toxicant solution using copper sulfate fell 
outside the 95% confidence limits of the historical laboratory mean.  This 
indicated that the organisms tested might have been less sensitive to 
concentrations of copper than typical populations.  Since complete mortality was 
observed in all concentrations of car wash effluent, this reference toxicant 
deviation had no impact on test results.    
 
Listed below are average test solution physical and chemical data.  All 
parameters were held within acceptable limits during the test period. 
 

Dissolved oxygen:  7.6 mg/L 
Temperature:  15.0 +/- 0.1 oC 
Conductivity:   0.23 mS/cm 
pH:    7.5 
Hardness:   99 mg/L (as calcium carbonate) 
Alkalinity:   90 mg/L (as calcium carbonate) 
Total chlorine:  0 mg/L 

 
 (oC = degrees Celsius and mS/cm = milliSiemens per centimeter) 
 
The complete laboratory test report is included in Appendix A. 
 

3.0 DISCUSSION OF SIMULATED EFFLUENT FISH TOXICITY TEST 
 
A 96-hour acute effluent toxicity bioassay test (EPA-821-R-02-012) was 
performed using juvenile Rainbow Trout (Oncorhynchus mykiss) exposed to a 
concentration series of 0.01, 0.05, 0.1, 0.5, 1, and 10 percent simulated effluent 
(laboratory-prepared effluent sample) solution diluted with potable water.  Four 
replicates of each concentration were run.  Potable water was also used to run a 
laboratory control test.   
 
Prior to test start, dissolved oxygen, pH, conductivity, and temperature of the test 
waters were measured in each test chamber to ensure parameters were within 
acceptable limits (prescribed by EPA method guidance).  Water quality 
measurements and survival observations were made daily.   
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The simulated effluent solution caused 100 percent mortality in the 10 percent 
concentration solution and 2.5 percent mortality in the 1 percent concentration 
solution.  All mortality at the 10 percent concentration occurred with 24 hours.  
Survival rates were 100 percent for all other series concentrations.  Survival of 
the laboratory control was 100 percent.  Results are presented in Table 2 below.   
 
 

Table 2.  Simulated Effluent Fish Toxicity Test Results 

Test Solution 
Concentration 

(%) 

Detergent 
Concentrate 

Concentration 
(ppm) 

Live 
Organisms at 
Start of Test 

Live 
Organisms at 

96 Hours 
Percent 
Survival 

0 (control) 0 40 40 100 

0.01 0.005 40 40 100 

0.05 0.027 40 40 100 

0.1 0.053 40 40 100 

0.5 0.265 40 40 100 

1 0.530 40 39 97.5 

10 5.300 40 0 0 

 
 
The calculated LC50 was 3.046 percent, which equates to a detergent 
concentrate concentration of approximately 1.6 parts per million (ppm).   
 
The test was aerated at initiation and during its duration due to low dissolved 
oxygen.  Dissolved oxygen levels remained within protocol limits for the duration 
of the test.  The results of an associated reference toxicant solution using copper 
sulfate fell within the test 95% confidence limits of the historical laboratory mean.    
 
Listed below are average test solution physical and chemical data.  All 
parameters were held within acceptable limits during the test period. 
 

Dissolved oxygen:  10.2 mg/L 
Temperature:  11.1 +/- 0.1 oC 
Conductivity:   0.32 mS/cm 
pH:    8.3 
Hardness:   62 mg/L (as calcium carbonate) 
Alkalinity:   140 mg/L (as calcium carbonate) 
Total chlorine:  0 mg/L 

 
 (oC = degrees Celsius and mS/cm = milliSiemens per centimeter) 
 
The complete laboratory test report is included in Appendix B. 
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4.0 TOXICITY TEST WATER SAMPLES 
 
The car wash effluent water obtained from the fund-raiser event was a true blind 
sample and can be considered a typical car wash event effluent.  Inquiries were 
made at local newspapers, schools, service stations, and of individuals who work 
with youth groups to try to locate a fund-raiser event.  The sampler arrived after 
the event had started and had no input into how the car washing was performed.  
The location of the event, the type and amount of detergent used, its dilution in a 
bucket, and the amount of rinse water used was uncontrolled.  This car wash 
event effluent water was used to prepare the dilution series for the first fish 
toxicity test (i.e., 100, 50, 25, 12.5, and 6.25 percent of the effluent sample).   
 
Cars were washed on an asphalt surface at an oil change service facility.  The 
asphalt condition was typical of a parking lot; its surface had numerous dark 
spots indicating leaks of petroleum product, as shown in Figure 3.  Wash and 
rinse water that dropped to the asphalt ran about 30 feet across the asphalt to a 
storm drain grate.  The 30-foot traverse was across a driveway of the facility.  
The event was held on a sunny September day.    
 
The people running the event were using a King County-supplied car wash kit 
that consisted of an impervious plastic tub, small electric pump, and hose.  The 
plastic tub fit into the storm drain opening and prevented water from going down 
the drain.  It collected the wash water, which was pumped through a hose to an 
on-site sanitary sewer drain.  The car wash effluent water sample was collected 
from the hose prior to discharge to the sewer.  The sample was cooled to 4oC 
and delivered to the test laboratory the following day.   
 
The simulated effluent solution for the second fish toxicity test used the same 
detergent that was used during the car wash event.  The solution was prepared 
using directions printed on the product container and was further diluted to 
simulate the addition of rinse water.  All water used in the second test was 
potable. 
 
Based on product label directions, approximately 16 milliliters (mL) of detergent 
concentrate was mixed with 4 gallons of water to make the wash solution.  This 
wash solution was diluted by a factor of 20 to mimic the addition of rinse water to 
produce a concentration of approximately 53 parts per million (ppm) that was the 
simulated effluent solution used to prepare the dilutions series for the second fish 
toxicity test (i.e., 10, 1, 0.5, 0.1, 0.05, and 0.01 percent of the effluent sample).   
 
An analysis was made of summertime stream flows for several small creeks and 
streams in King County that flow into Puget Sound, Lake Washington, and Lake 
Sammamish.  Although flows were highly variable depending on stream size and 

0004463



“Practical“ Fish Toxicity Test Report 
Car Wash Enterprises 

08404.1 
March 22, 2007 
 

 

Page 6  
 

recent weather, a typical range of summertime flow was about 2 to 10 cubic feet 
per second (cfs), equivalent to 900 to 4,500 gpm.  This range of stream flow 
rates was compared to an assumed flow of water from two hoses running at  
5 gpm each that was assumed to be typical of a fund-raiser car wash event.  The 
ratio of car wash effluent to stream flow was about 1/100 (0.01 or 1%) to 1/1,000 
(0.001 or 0.1%).   
 
This analysis was used to bracket the range of the dilution series performed by 
the laboratory for the second fish toxicity test.  Thus, the concentration of the 
simulated effluent and the dilution series used for this toxicity test represent 
realistic conditions.  Organisms living and swimming in small creeks and streams 
around northwest lakes and flowing into Puget Sound would likely be exposed to 
car wash detergent concentrations that were used in both fish toxicity tests 
reported here. 
 

5.0 DISCUSSION OF FISH TOXICITY TEST RESULTS 
 
Table 3 presents a comparison of the LC50 results for the two fish toxicity tests.  
The two tests were identical in all respects except for the source of the test 
water.  The reported LC50 values are the percent concentrations of the two 
dilution series at which mortality was estimated for half of the rainbow trout 
specimens tested.  
 
 

Table 3.  Fish Toxicity Test Results Summary 

Test Description LC50 Concentration  Comments 

1
st
 

Real car wash 
event effluent 
tested 

3.125% Unknown 
5-step dilution series, identical 
to 2

nd
 test in all other respects 

2
nd

 

Laboratory-
prepared 
simulated 
effluent tested 

3.046% 1.6 ppm 
6-step dilution series, identical 
to 1

st
 test in all other respects 

 
 
Because the car wash effluent used in the first toxicity test was generated in an 
uncontrolled manner it is not possible to make conclusive remarks about the 
LC50 results of the toxicity test.  This is because the amount of detergent and 
water used was not measured; hence, detergent concentrations in the dilution 
series were not known.  Also, no chemical analyses were performed to determine 
petroleum hydrocarbon or metals concentrations in the effluent.  Nevertheless, 
the effluent water sample was collected from an actual fund-raising car wash 
event and the effluent water represented an actual potential impact to a local 
stream. 
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On the other hand, the laboratory-prepared simulated effluent solution used in 
the second fish toxicity test used measured quantities of detergent and water, 
which allowed exact calculation of detergent concentrations in the dilution series 
water.  Uncertainties associated with this test include lack of exposure to a 
petroleum-contaminated asphalt parking lot and lack of exposure to grime from a 
dirty car. 
 
The similarity of LC50 results is unexpected.  There is no way to know if this 
similarity indicates true replicability or is merely coincidental.  The common 
feature between the two tests was the use of the same car wash detergent 
concentrate.  This concentrate is a commercially available product marketed 
specifically as a car wash detergent.  As indicated by the second test results, a 
detergent concentration of approximately 1.6 ppm is sufficient to kill one-half of a 
population of juvenile rainbow trout.  In the first toxicity test the car wash effluent 
solution was fatal to all specimens tested within 24 hours down to the minimum 
dilution tested of 6.25 percent.   
 
Because the simulated effluent solution for the second test was prepared in the 
laboratory it is reasonable to assume that the fish mortality was due solely to the 
effect of the chemicals in the car wash concentrate.  The most likely chemical 
that could be found in such a product that would be toxic to fish is a surfactant or 
mix of surfactants.  The exact physiological impact of a surfactant chemical on 
the fish is unknown in this case.  The chemical could be toxic by simple 
ingestion, could affect the surface chemistry of fish gills and thereby asphyxiate 
fish, could disrupt or destroy cell membranes, or produce some other lethal 
effect.    
 
Other research in this area has indicated that detergents as a rule will destroy 
fish mucus membranes and gills to varying degrees.  Natural oils may be washed 
away affecting oxygen uptake by the gills.  The damaged mucus membranes 
make fish more susceptible to organic chemicals such as petroleum and 
pesticides and inorganic chemicals found in fertilizers.  Thus, smaller 
concentrations than predicted of these chemicals may become toxic to fish.  
Some surfactant chemicals in detergents have been shown to break down into 
more toxic compounds and to mimic natural hormones in fish causing abnormal 
growth and development, and therefore lowering survival rates.   
 
Material Safety Data Sheets (MSDSs) for the detergent concentrate were 
obtained but revealed little about the chemical constituents of the product.  The 
MSDS for the product tested listed only the constituents “water” and “surfactant 
(mixture).”  The surfactant was indicated to be at a concentration between 5 and 
20 percent.  No ecological information was presented in the MSDS.  The only 
precautions listed were to avoid eye contact (“May Cause Eye Irritation”), likely 
due to a listed pH of 9.    
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MSDSs for similar car wash products marketed by the same vendor indicated a 
few chemical compounds.  Among those listed for similar products were the 
following: 
 

• sodium dodecylbenzene sulfonate (CAS 025155-30-0, also known as 
sodium laurylbenzene sulfonate);  

• alcohol ethoxylate, sulfated, sodium salt (CAS 068585-34-2); and  
• unsaturated alkyl carboxylic acid diethanolamide (CAS 068155-07-7).  

 
Ecotoxicity information for the first of these chemicals indicates moderate toxicity 
to fish, high toxicity to nematodes and flatworms, and slight toxicity to 
crustaceans and zooplankton.  The chemical use is listed as microbiocide, 
adjuvant, fungicide, and insecticide. 
 

6.0 PUGET SOUND SETTING 
 
Puget Sound is home to 3.8 million people, two-thirds of the state’s population.  
By 2020, another 1.4 million people are expected to settle around the Sound.  
There are approximately 1.8 million people currently living in King County.   
 
Puget Sound is the second largest estuary in the United States.  It has 2,300 
miles of shoreline.  The Puget Sound watershed covers nearly 16,500 square 
miles and consists of over ten thousand rivers and streams that drain into the 
Sound.  All but a tiny fraction of storm water that falls on developed areas enters 
storm drains and flows untreated into the Sound.   
 
Over 80% of the surface water flowing into Puget Sound comes from the 
following major river drainages: Cedar River (Lake Washington), 
Green/Duwamish, Elwha, Nisqually, Nooksack, Puyallup (White), Skagit, 
Skokomish, Snohomish, and Stillaguamish.  In King County, the major river 
drainage systems are the White (Puyallup) River, Green/Duwamish River, Cedar 
River (Lake Washington), Sammamish River, and the Skykomish/Snoqualimie 
Rivers. 
 
As of 2006, the number of registered vehicles in Washington was approximately 
5.6 million.  There are approximately 3.7 million vehicles in the Puget Sound area 
and about 1.7 million of those are in King County. 
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7.0 TEST RESULT HYPOTHETICAL IMPLICATIONS 
 
Assumptions were made and calculations performed for a hypothetical urban or 
suburban Puget Sound setting in which a small stream is subjected to car wash 
effluent input.  The calculations were done to try to bracket certain parameters 
that are typical and would be expected to apply in a real life situation.  The 
scenario, which is hypothetical, is presented below.  The spreadsheet developed 
to perform these calculations is presented in Appendix C. 
 
The setting is a small stream watershed that empties into Lake Washington.  The 
stream is about 10 to 20 miles long and during the summer and fall season 
ranges in flow from about 2 to 20 cubic feet per second (cfs), depending on 
recent weather.  These flows are typical of many small Puget Sound area 
streams during summer.  A time period of 48 hours during a dry August weekend 
is assumed.   
 
Approximately 100,000 people are assumed to live in the watershed area.  Storm 
drains serving this population feed to the stream.  One percent of the cars of the 
population are washed in driveways during the time period.  A consumer car 
wash detergent is used to wash the cars and 75 gallons of water flows to the 
storm drain and, subsequently, to the small stream for each car washed.    
 
Calculations indicate that within this watershed approximately 1,000 vehicles will 
be washed in driveways during the weekend.  The 75 gallons of car wash effluent 
per vehicle will contain 53 parts per million (ppm) of detergent.   
 
A simple “bathtub” calculation was performed in which all the stream flow and all 
car wash effluent were pooled and the resulting detergent concentration 
calculated.  The calculated detergent concentration ranged from 0.2 ppm to 1.5 
ppm for high and low stream flow conditions, respectively.  These detergent 
concentrations are similar to the 1.6 ppm value that was found to be lethal to 50 
percent of juvenile rainbow trout tested.  Thus, some fish in the stream could be 
killed and it would be likely that the detergent would wash protective mucus from 
the gills of some surviving fish.  The surviving fish would, thus, be more 
susceptible to other contaminants that may exist or be introduced into the 
stream.  It is also possible that oxygen uptake necessary for fish survival may be 
impaired and that other physiological impacts to fish survival may occur.  Other 
freshwater organisms living in the stream would also likely be affected depending 
on individual species sensitivities.   
 
Minor changes to the assumptions made in the above analysis drive the 
calculated detergent concentration to much higher values and make significant 
impacts to fish and other freshwater organisms more likely.  For instance, 
increasing the percentage of cars washed from one percent to 1.5 percent 

0004467



“Practical“ Fish Toxicity Test Report 
Car Wash Enterprises 

08404.1 
March 22, 2007 
 

 

Page 10  
 

increases the total amount of detergent flushed to the stream by 50 percent and 
raises the calculated detergent concentration in the stream to 2.2 ppm for the low 
flow situation (i.e., 2 cfs).  Calculated detergent concentrations skyrocket when 
the hypothetical stream flow rate is decreased, because dilution by the stream is 
the most important factor in the calculated detergent concentration. 
 

8.0 CONCLUSION 

 
September and October, when most salmon are returning to Puget Sound area 
streams to spawn the next generation, typically represents the lowest stream flow 
time of the year.  Although adult fish are found in the streams, they have been 
severely stressed by the long return migration and are likely more susceptible to 
deleterious impacts of detergents and pollutants in stream water.  A case can be 
made that during this pivotal time of the year driveway car washing effluent that 
reaches streams via storm drains is a real detriment to salmon survival. 
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Figure 1 – Overall View of Car Wash Event Location 
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Figure 2 – View of Storm Drain and Water Effluent Collection Device 
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Figure 3 – View of Typical Car Wash Event Asphalt Surface 
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APPENDIX A 
 

Laboratory Report –  
Car Wash Effluent Fish Toxicity Test 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

0004472



0004473



0004474



0004475



0004476



0004477



0004478



0004479



0004480



0004481



0004482



0004483



0004484



0004485



0004486



 
 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX B 
 

Laboratory Report –  
Simulated Effluent Fish Toxicity Test 
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APPENDIX C 
 

Hypothetical Implications Calculation Spreadsheet 
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Calculation of Vehicle Washing Impact on Small Stream

gray boxes contain independent variables that may be changed for varying assumptions

Location and Vehicle Facts

100,000 assumed population along a small stream that feeds into Lake Washington

1.00 ratio of vehicles to people (approximately correct according to WA DOT statistics) 

100,000 total number of vehicles

Small Stream Facts

15 length of small stream, miles

18 mean width of stream, feet

range of stream flow rates during August

low flow rate (typical of small Puget Sound area stream) high flow rate (typical of small Puget Sound area stream)

2 low volumetric flow rate, cubic feet/second 20 high volumetric flow rate, cubic feet/second

898 low flow rate, gallons/minute 8,977 high flow rate, gallons/minute

0.25 mean depth of stream at low flow rate, feet 1.25 mean depth of stream at high flow rate, feet

0.44 low flow velocity, feet/second 0.89 high flow velocity, feet per second

Overall Car Washing Estimate

48 time period, August weekend with no rain (hours)

1.50 percent of vehicles washed during time period

1,500 total vehicles washed during time period

Individual Driveway Car Wash Event

5 hose flow rate, gallons/minute

15 time that hose is running, minutes

75 total water to storm drain, gallons

53 detergent concentration to stormdrain, parts per million (ppm)

(Note: detergent concentration derived from car wash product directions)

Bathtub Calculation

calculate total stream flow and detergent concentration for time period, assuming all water is collected in a tub

low flow rate high flow rate

345,600 total volume of stream, cubic feet 3,456,000 total volume of stream, cubic feet

15,040 total volume of all car wash water, cubic feet 15,040 total volume of all car wash water, cubic feet

2.2 detergent concentration in total volume of water, ppm 0.2297 detergent concentration in total volume of water, ppm

(Note: fish toxicity test indicated 1.6 ppm of detergent lethal to 50 percent of juvenile rainbow trout)

Time and Distance Analysis (assume uniform distribution in time and distance)

100 number of car washes per mile of stream

31 number of car washes per hour of time period
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Water $mart
& 

Eco Detailing

MS4 Testimony
NPDES Permit

Jim Fitzpatrick

949.257.8448

prontowash@msn.com

14.3.09
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2 Compelling Events … Necessitate Change

• Water Conservation • Waste Water

2VOTE EVERYDAY!
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Standards are evolving, need to evolve

• From Water Containment

• To Contamination Capture

Treat as a 

Commercial 
Car Wash

3

This model, all contamination is captured in a microfiber Towel 
that is taken to a facility with proper access to a sanitary sewer 

Reasonable: Small City like Calabasas has already had 6 companies achieve Standards and Receive Permit!
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Example of things to come … City of Calabasas

• Business License process evolving to a Permit

• Application process specifically for Mobile Detailers

– Written Permit Application

– Several Challenging questions

• Name of facility that you will be discharging waste water 

• Copy of $10,000 Surety Bond 

– Concern over TMDL Fines

• Demonstration at City Hall!

– Must demonstrate compliance

– Zero Discharge Standards

– Inspect Rig, look for MSDS Sheets & Acids, etc

• Issue Permit with 2’ x 3’ Placard

– Placard displayed for easy verification

• Fines issued to Detailer, Car Owner and Property Owner 

• Education and Outreach to Industry, residents and Property Owners

4Reasonable!
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• Require Mobile Car Wash & Detail Businesses to use a capture mat & Reclamation System, OR 
utilize a Water $mart or “waterless” system where no contamination hits the ground

• MUST occur at time of Business License Application or Renewal.  MUST include inspection 
of Mobile Detail Vehicle / Trailer, demonstration of wash process to validate contamination 
capture and proper discharge of waste

• Suggest using the Monthly Orange County NPDES Permittee Meeting

San Diego, Region 9 NPDES Permit Draft; South Orange County --- ORIGINAL

5
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Page 2

Page 3

NOTE: 

•To my knowledge, there is not a 

single City in Orange County 

following these BMP’s

• In fact there are cities, washing City 

vehicles at city Hall without a 

capture and discharge system!

6

NOTE: 

•No requirement to capture waste

• So who is disposing?
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1. Shift the focus from water containment to contamination capture

1. It is the contaminants that are the issue

2. By having the standard be that no water can leave the property, you 

leave contaminants that will be picked up and taken into the MS4 in the 

next rain  … Non Point Source Pollution!

2. Set standards at Best Available Technology

1. Best Available Technology is reasonable and is being utilized

3. Require Mobile Car Wash and Detail operators to obtain Inspection and 

Education in Business License Process

1. Inspection to verify compliance of process

2. Opportunity to educate Industry

3. Improved Enforcement

Comments: Executive Summary

7

0004511



8

APPENDIX
•Remember!  We are in a state of drought!
• Situation and Background
• Overview of specific “Best available technology” to reasonably achieve standards
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The fundamental issue... it's the contaminants that the run off wash water  contains!

So blocking the water from the Storm Drain is not an appropriate practice, not allowing it into the public right 

of way is not the issue, it is the contaminants not the water. Even if you suck up some, you will still leave 

contaminants that may not hit the Storm Drain today, but will get picked up with the next rain (Non Source 

Pollution). If you let it evaporate before hitting the storm drain, or entering the public right of way, it will 

still get to the Storm Drain with the next rain!  That's the issue ... once you let contaminants hit the ground, 

they have the opportunity and probability to pollute. So don't block the drain. Do prevent contaminants 

from hitting the ground.

Proposed:

1. Set the Standard at Best Available technology

1. Use a Waterless or Water $mart model

1. Allows the car to be washed without run off hitting the ground

2. If you use a pressure washer, or bucket & hose, use as little water as possible (see Australia's limits the 

set on amount of water), and you MUST USE A CAPTURE MAT AND RECLAMATION SYSTEM! 

2. Require Mobile Detailers to operate as a Commercial Car Wash (like Australia)

3. Require all Mobile Detailers to obtain a Business License for each City they will perform work in

1. One requirement is to have applicant bring the Mobile Detail Vehicle to code enforcement for 

demonstration and review of standards and ensure requirements are met

1. Examples: “Waterless” Model is present and/or Wash Capture Mat is on vehicle, so they can lay 

that out and place all wash vehicles on it, a reclamation system and reclamation tank is present 

on the vehicle

4. Additionally, once in operation, should code enforcement wish ease in validating requirements, City can 

Provide the Mobile Detail a red placard.  Place the Business License in the Placard and hang in window.  That 

will enable visual inspections to determine compliance.

5. OR, If the Cities feel this is too restrictive, or is an unfunded mandate, and still wish to pursue a model that 

unnecessarily pollutes the environment, than any company not to above standards should pay more for the 

ability to pollute.  If you pollute, you must pay.  Otherwise, you place compliant companies at a competitive 

disadvantage

Recommendation:  Thoughtful Planning Options

9
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State of Drought in California

• Situation is Bad & getting worse in Q1/Q2 2009

• California is a semi arid climate

– Early Developers were Spaniards … similar climate

– Riparian Rights 

– Sources of Water and Issues

• Good job on storage … need water supply

– Could line canals and put covers to minimize seepage and maximize yield (In my 

opinion)

• Delta Smelts reducing water to So California … state of drought itself

• Gov Swartzenagar – reduce 20% by 2020

Lake Oroville
10
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Water $mart Saves Water!

Water $mart Way
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Water Discharge … Yes, it is an issue!

• EPA & Clean Water Act

• State Water Control Board (SWCB)

– NPDES Permit Renewal 
– (National Pollutant Discharge Elimination System)

• Storm Drain Regulation

– Best Management Practices
• How to comply with NPDES Standards

– Set at Best Available Technology

• Brown Bear / Pudget Sound Study

– Conclusion: Car Wash run off kills fish

If you use less water, then you need to capture less water

12
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Situation

• Current MS4 Permit interpretation for the Mobile Car Wash & Detailing industry focuses on 

Water Containment

– If water stays on the property, does not enter the Right of Way into the storm Drain …

then there is no code violation / fine

• When a car is washed, contaminates are removed

– Contamination (definition): Any debris that is removed from a vehicle.  Brake dust, rail 

dust, paint overspray, road grime, gas, oil, anti freeze

• Best Management Practices (BMP’s) for Orange County

– Standards, practices and enforcement are inconsistent

– There is confusion in interpreting the current Permit

• Common opinion is Cities do not have sufficient code enforcement to address Mobile 

Detailing Code violations once in operation in field

• Several Cites issue Business License to Mobile Detailers without any review or oversight

13
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Background

• Education & Outreach programs have not achieved desired results

• Examples and Case Studies (see pages 9-12)

– Region 9 initial draft further defined specific requirements

– City of Calabasas has adopted a Permit Process with very high standards

• City has “cleaned up” an issue of unlicensed and polluting mobile detailers

• City required detailer to come to City Hall for Demonstration 

– Verified compliance of Contamination Capture, proper discharge, etc

– Opportunity for City to educate Mobile Detailer … if observed in code violation = immediate fine.

– Mobile Detailer was issued a 2’x3’ Permit placard to be placed visibly for City, property 

managers, residents, etc

• Validates reasonableness as 6 Companies in first 90 days were awarded Permit

– Department of Ecology for the State of Washington has required all residents to move their car from the 

driveway to the landscape when home washing a car

• A group of Water $mart companies had a discussion, got one of the local companies to perform a Demo

• Water $mart is any company that offers products and solutions to conserve water and prevent run off

• Department of ecology has approved the “waterless” method to be performed on the resident’s 

driveway!

• Several Municipalities are utilizing Best Available Technology allows the Standard to be set at no contamination to 

hit the ground

– Standard is reasonable as in the City of Calabasas , 5 Mobile Detailers that utilized Wash capture Mats, 

Reclamation Systems and Waste tanks with proper disposal

• State Water Control Board should consider implementing such standards

14
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“Waterless”

“Products”

“Franchises”

“Equipment 
Suppliers”

All listed will clean a car with a) 1 Pint or less and b) NO contamination on the ground

15
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Traditional Mobile Detail Equipment …widely available

• ~$6,000

• Plus:

– Tow Vehicle

– Wash Capture Mat

– Reclamation System

– Waster Water Tank

– Larger Trailer to fit all that?

~$2,700

~$4,200

~$10,000 (5’x8’)

~$1,300  (10’x20’)

~$1,100
~$500

~$3,600  

16
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May 14, 2009 
 
By Email and U.S. Mail 
 
Mr. John H. Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4353 
 
SUBJECT: COMMENTS FOR REVISED TENTATIVE ORDER NO. R9-2009-0002; 

NPDES NO. CAS0108740  
 
Dear Mr. Robertus:   
 
The City of Laguna Hills has reviewed the latest revised subject order dated March 13, 
2009, along with the April 29, 2009 Tentative Updates, Waste Discharge Requirements 
for Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems 
(MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of 
Orange County, and the Orange County Flood Control District within the San Diego 
Region (Tentative Order No. R9-2009-0002) (NPDES No. CAS0108740).  The City of 
Laguna Hills as Co-Permittee, is providing further comments on the Revised Tentative 
Order prior to adoption and request that the issues in this letter be addressed.   
 
City Staff submitted extensive comments on the initial Tentative Order on April 4, 2007, 
August 22, 2007, and January 24, 2008.  While a number of our technical comments 
were acted upon by the Board Staff, several of our comments were not satisfactorily 
addressed.  Moreover, additional problematic regulations have been added into the 
current draft, which will also be commented on. 
 
The City of Laguna Hills is committed to improving storm water quality and protecting 
our natural resources, and believes that some of the specific regulations in the Tentative 
Order may adversely affect our ability to effectively deliver the water quality 
improvements that the Board and the City are seeking to attain.  Some of the directives 
and provisions of concern are as follows: 
 
• The current draft has removed “Urban” from the term ”Urban Runoff”.  Runoff is a 
general and vague term and Permittees should not be on the hook to address all sorts 
of runoff. The goal of the NPDES permit is to control urban runoff, and this phrase 
should not be altered.  
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• Finding C.15 states that this Order is not intended to address naturally occurring 
pollutants or flows except where the MS4 has altered or concentrated those natural 
pollutants or flows. The City believes the nature of the MS4 is to concentrate flows, and 
if natural occurring pollutants enter the MS4, the Permittees should not be held 
accountable for these pollutants.  
 
• In the current draft of the subject Order, landscape irrigation, irrigation water, and 
lawn watering, have been removed from the “Non-Storm Water exempt discharges” 
table in Section B.2.  The Cities are currently working with water agencies to develop 
and implement control measures to reduce irrigation runoff into the MS4. The foregoing 
discharges should remain on the exempt discharges list in the proposed fourth term 
permit so that the co-permittees are given an opportunity to demonstrate the 
effectiveness of their efforts to reduce and eventually eliminate irrigation runoff into the 
MS4. Direct removal of these discharges from the exemption may have a negative 
impact on the progress the Cities are making on this issue. The City proposes the 
following alternate language be added, “The Co-permittees shall work with local water 
purveyors to implement measures in order to eliminate irrigation runoff.” 
 
• Section D.4.e(2)b of the Tentative Order imposes new requirements that the 
Permittees conduct an investigation or document why a discharge does not require an 
investigation, within two business days of receiving dry weather field screening results 
that exceed action levels. This timeframe is not reasonable.  The Board Staff has 
responded to this comment claiming that this section does not require a fully completed 
investigation; rather it requires the Co-Permittees to begin conducting an investigation.  
This clarification should be in the Tentative Order so the City is clear of the Board’s 
requirements. 
 
• Section D.4.h.1 and 2 states that co-permittees must implement management 
measures and procedures to contain and clean up sewage spills. It also directs the co-
permittees to implement a mechanism whereby they will be notified of all sewage spills. 
As the Water Districts regulate sanitary sewer overflows, the City would prefer this 
section be removed as to avoid duplicity of effort. However, if it is to remain, the City 
proposes the following language modification to Section D.4.h.2, “Each co-permittee 
must implement management measures and procedures to prevent, respond to, contain 
and clean up sewage from any such notification.” 
 
• The Tentative Update document dated May 5, 2009 contains a new section 
F.1.d.(4)(c), which requires that LID structural site design BMPs to be sized and 
designed to ensure capture of the 85th percentile storm event for all flows from the 
development in accordance with Section F.1.d.(6)(a)(i) and Section F.1.h. This section 
should be modified to allow capture of the difference in volume between the 85th 
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percentile storm event for the pre-development condition and the 85th percentile storm 
event for the post-development condition. Moreover, the term “capture” implies 
retention, and this is not feasible everywhere due to site constraints. The term “capture” 
should be removed from the language, so that the Co-Permittees are given the flexibility 
to treat and release, where feasible. 
 
• Section H.3 of the Order requires the submission of a “Municipal Storm Water 
Funding Business Plan” by the end of the permit term.  The Plan would identify the long-
term funding strategies for program evolution and funding decisions along with planned 
funding methods and mechanisms for Municipal Storm water Management.  City Staff 
has stated its’ concerns on this section in both of the previous Tentative Order drafts 
and yet this section remains unchanged.  Staff believes this provision is inappropriate, 
improper and unjustified. The City has consistently funded its Storm Water Management 
obligations and there is no evidence to suggest otherwise.  Moreover, the City submits a 
Fiscal Analysis in its Annual reports, also known as Jurisdictional Urban Runoff 
Management Plans (JURMP or LIP).  The Board Staff claims that the Business Plan is 
not subject to approval and does not restrict the Co-Permittees to the implementation of 
any of the methods in the plan.  If that is the case, there shouldn’t be any need for the 
Business Plan.  Furthermore, the mere existence of the requirement of a Business Plan 
in the Tentative Order makes it the purview of the Board regardless of the Staff’s 
comment. And, the Board should not work towards a funding mandate nor take any 
steps to involve itself in the Budget preparation of another governmental agency. The 
City’s budget is available for all to see as a public record and should suffice to respond 
to any staff concerns about funding commitments. This provision should be deleted from 
the Tentative Order. 
 
The City appreciates your attention to our concerns with the subject draft Tentative 
Order, however, further revisions to the Tentative Order addressing the City and County 
comments are needed in order to carry out a more effective and successful Stormwater 
Program.    
 
Sincerely, 
 
 
 
Kenneth H. Rosenfield, P.E. 
Director of Public Services  
 
cc: Bruce E. Channing, City Manager 

Chris Compton, County of Orange, PF&RD 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105·3901

May 14, 2009

James Smith
San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Re: Draft MS4 Permit for South Orange County (NPDES Permit No.
CAS0108740)

Dear Mr. Smith:

Following below are EPA Region 9's comments on the March 13, 2009 Tentative
Draft Permit for the South Orange County Municipal Separate Storm Sewer System
(MS4) within the jurisdiction of the San Diego Regional Board (NPDES permit No.
CASO108740).

EPA appreciates the efforts made by Regional Board staff to respond to our
comments of January 2008 on the previous draft permit. Our comments on the latest
draft mainly concern one aspect of the permit, namely the Low Impact Development
(LID) requirements. Regarding LID, we still believe the permit needs certain
improvements to ensure it contains clear, measurable, and enforceable requirements in
this area.

With regards to other issues, we believe a number of clarifications are needed
regarding the applicability ofTMDLs to the permit. And in response to your request, we
are providing comments on two other issues which are the removal of the term "urban
runoff' and the use of numeric effluent limits for non-stormwater discharges.

A. Implementation ofLID Requirements

First of all, we understand that the Orange County permittees desire consistency
between the LID requirements adopted by the Santa Ana and San Diego Regional
Boards. As noted in our letter to the Santa Ana Regional Board dated May 8, 2009
(which we provided to you earlier), with a few relatively minor clarifications, we would
be comfortable with the requirements of the Santa Ana Regional Board's permit for
North Orange County (May 1, 2009 version). As discussed below, however, we have
certain concerns with the LID requirements of the March 13, 2009 draft permit proposed
by the San Diego Regional Board as well as the tentative update of April 29, 2009. If the
adopted Santa Ana Regional Board North Orange County permit satisfactorily addresses
EPA's May 8 comments, we would support direct incorporation of the North Orange
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County permit's LID provisions into your South Orange County permit. We will
continue to consult with you regarding the status of the North Orange County permit.

1) Concerns with the South Orange County draft permit ofMarch 13, 2009

Our concerns with the South Orange County draft permit ofMarch 13,2009
include the following:

a) We believe the draft permit should be revised to more clearly incorporate
numeric criteria for LID implementation. This has been a priority of ours in our review
of draft MS4 permits across the State including the recently-reissued permit for Ventura
County and for the North Orange County permit.

In the South Orange County permit, numeric LID criteria should be included in
section F.1.d.4 of the permit, entitled "Low ImpaGt Development Site Design BMP
Requirements." This section of the draft permit describes LID BMPs, but does not
include numeric performance criteria. We recognize that in a subsequent section of the
permit, section F.l.h which .addresses hydromodification, there is a section entitled
"Interim Requirements for Large Projects" (section F.1.h.6) which calls for the reduction
ofEffective Impervious Area (EIA) to less than 5%. While we support including an
interim hydromodification requirement, to avoid confusion over the permit's expectations
for LID, we believe the permit would be improved by including numeric criteria in the
LID section F.1.d.4.

An example of this recommended approach is the permit adopted by the Los
Angeles Regional Board for Ventura County on May 7,2009. This permit includes
numeric criteria in the LID sections of the permits, and also contains appropriate,
separate criteria for hydromodification.

b) We would also point out that the South Orange County permit lacks storm
sizing criteria to use in conjunction with the EIA requirement. The absence of such
criteria resulted in criticism of an early version of the draft Ventura County permit.

Additionally, we would note that the latest draft North Orange County permit no
longer contains the 5% EIA requirement, but instead establishes numeric LID
performance criteria in terms of a design storm volume. We are supportive ofboth the
design storm volume approach proposed by the Santa Ana Regional Board and the 5%
EIA approach used by the Los Angeles Regional Board for the Ventura County permit.

c) We believe the South Orange County permit should include specific
requirements for alternative programs when permittees conclude that implementation of
LID is infeasible. However, the existing provisions in the permit related to waivers
(sections F.1.d.7 and F.1.d.8) do not address this concern. Section F.1.d.7 is entitled
"Waiver Provision for Numeric Sizing of Treatment Control BMP Requirements" and
provides waivers for treatment requirements rather than LID. Further, section F.I.d.8,
entitled "LID Site Design BMP Substitution Program" is written to substitute for "some
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or all treatment control BMPs." Our concern is with the draft permit's LID section
(section F.I.dA.a.i) which refers to a "finding of infeasibility" that permittees may make
if LID implementation is not practical for a given project; additional clarification is
needed concerning the circumstances when LID would be considered "infeasible."

2) Concerns with the tentative revisions to the South Orange County permit of
April 29, 2009

Our concerns with the tentative revisions to the South Orange County permit of
April 29, 2009 include the following:

a) New language would be added in section F.I.d.(4)(a)(i) which would require
LID practices or participation in the LID substitution program ofF.1.d.(8)(d). However,
the permit still does not clarify the circumstances when LID would be considered
infeasible (see comment I.c above) or require the permittees to develop such criteria for
submittal to and approval by the Regional Board (as does the current draft of the Santa
Ana Regional Board's permit). Further, the revised section F.I.d.(8)(d) seems misplaced
(and is confusing) in that it is located within section F.I.d.(8) which sets forth an optional
program to substitute LID for treatment controls.

b) A new section F.I.d.(4)(c) would be added to the permit which would require
capture of a design storm. However, the permit also provides a rather open-ended list of
acceptable LID BMPs. We would recommend that acceptable LID measures be limited
as suggested in the first comment in our May 8 letter to the Santa Ana Regional Board on
the proposed North Orange County permit, in which LID is defined in terms of the way
the BMP performs. The concern in our May 8 letter is that certain BMPs (even
biofiltration which is listed in the North Orange County permit) may not necessarily
perform consistent with LID principles, unless additional operational requirements are
specified. Such concerns would also apply to certain BMPs on the list in your permit
such as detention ponds and constructed wetlands.

B. Total Maximum Daily Loads (TMDLs)

We believe that additional clarification is needed concerning the consistency of
the draft permit with approved TMDLs. Finding E.12 for the permit indicates the permit
includes applicable wasteload allocations (WLAs) that have been adopted by the
Regional Board and approved by the State Board, Office ofAdministration Law and
EPA. However, we are not aware of any such WLAs for the MS4s subject to the permit.
Table I in the fact sheet for the permit notes that certain TMDLs have been adopted by
the Regional Board, but have not yet been approved by EPA. There is also a reference in
the fact sheet to dry weather TMDLs included in section C of the draft permit, which
apparently have received all the necessary approvals. Again, however, we are not aware
of these TMDLs and the fact sheet should provide full and clear information concerning
the approval status ofTMDLs with WLAs applicable to the MS4s.
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Even ifno applicable WLAs have been approved by EPA, it is helpful for the fact
sheet to clarify this matter. Further, if applicable WLAs are approved by EPA prior to
Regional Board adoption of the permit, they should be included in the permit. We are
also pleased by the apparent intent of the Regional Board as indicated in Finding E.12
and Section I of the draft permit to express permit effluent limits, when necessary to
ensure consistency with applicable WLAs, as numeric effluent limits. Numeric limits
provide greater assurance of consistency with WLAs than the alternative ofBMPs which
are sometimes used, given the uncertainty in the performance ofmany of the BMPs
commonly used for stormwater pollution control.

C. Removal ofthe Term "Urban Runoff'

You had asked for our views on the proposed replacement of the term "urban
runoff', which was commonly used in the previous permit, with the terms "stormwater"
and "non-stormwater" as the discharges regulated in the new permit. We would support
this revision since it is actually more consistent with the terminology used in the EPA
stormwater regulations at 40 CFR 122.26. However, we would point out that the new
Finding C.14 and the discussion in the fact sheet incorrectly indicate that industrial
stormwater discharges are subject to the maximum extent practicable (MEP) discharge
standard in the Clean Water Act (CWA). Section 402(P)(3)(B) of the CWA provides that
only municipal stormwater discharges are subject to the MEP standard; section
402(P)(3)(A) provides that industrial runoff is subject to all applicable requirements of
sections 402(P) of the CWA, and section 301 of the CWA which includes BAT/BCT
effluent limits and water quality standards compliance.

D. Numeric Effluent Limits for Non-Stormwater Discharges

You also asked for our views on whether numeric effluent limits would be
appropriate for non-stormwater discharges. As noted above in our comments on LID and
TMDLs, we are seeking to ensure that permits include clear, measurable and enforceable
requirements. We believe that the use ofnumeric effluent limits for non-stormwater
discharges would be a significant step in the right direction and we support the proposed
limits. In previous MS4 permits, the non-stormwater discharges addressed in the permits
have typically been regulated through best management practices (BMPs) pursuant to 40
CFR 122.44(k) for the same reason that stormwater discharges themselves are often
regulated by BMPs, which is the lack of good information about the discharges and the
difficulty in deriving appropriate numeric effluent limits. This issue was recognized in a
1996 EPA guidance on water quality-based effluent limits for stormwater discharges
which is cited by the fact sheet. However, the guidance also indicates that as additional
information becomes available, more specific limits should be considered. As noted in
the fact sheet, additional information has become available to the Board about the
discharges over the years, and we agree that the numeric effluent limits are now
appropriate.
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We appreciate the opportunity to provide input on this draft pennit. If you would
like to discuss these comments, please contact John Tinger at (415) 972-3518, or Eugene
Bromley at 415-972-3510.

~~iUJ-
Douglas E. Eberhardt, Chief
NPDES Pennits Office
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From:  armando baez <albaez@yahoo.com> 

To: <bneill@waterboards.ca.gov>, <cloflen@waterboards.ca.gov>, <jrobertus@wa... 

Date:  5/16/2009 8:11 PM 

Subject:  Public Comment: MS4 South Orange County 

 

California Regional Water Quality Control Board 

San Diego Region 9 

9174 Sky Park Court, Suite 100 

San Diego, CA 92123 

   

RE:  Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 

  

I am a resident of Laguna Beach and live a couple of blocks from Aliso Creek and State Park. I am writing to you to add my voice in 

support of the Board's efforts to force the cities, that are contributing to the pollution of Aliso creek and cause its toxic soup to flow 

into our Oceans, to clean up their acts.  

  

I understand there have been many half hearted efforts to reduce this toxic discharge. These efforts have been, apparently, more 

cosmetic than real as the flow of polluted runoff during dry weather is continuing to increase. 

  

Thre are many ways that a city can prevent the discharge of polluted water into our watercourses and then into the ocean. It is time 

that your Board took real, forceful action to insist that the polluting cities take appropriate action. 

  

The Board has a clear path: 

  

 * Insist Cities divert polluted tunoff to inland SOCWA facilities for treatment and reuse as reclaimed water. 

 * Force capture of MS4 discharges for filtration and local beneficial reuse. 

 *  Levy substantial fines against offending subwatershed, cities, homeowner associations, golf courses and 

others with elevated dry season discharge rates and against offending inland water districts for failing to control urban runoff.  

Please know that you have many residents behind you in this effort. You have the regulatory as well as the moral authority to make a 

difference.  

  

Building the SUPER project, as proposed by Orange County is a red herring. It is just another band aid that will do nothing to control 

and reduce polluted runoff into our watercourses. The SUPER Project is now seen as an effort to divert the Waterboard's attention 

away from the real culprit in this pollution. We hope you will not fall for these stall tactics. 

  

Thanks! 

  

Armando Baez 

30792 Driftwood Drive, 

Laguna Beach, Ca. 92651 
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Public Works Department

May 15,2009

FrankUry
Mayor

_C_i_ty_o_f_M_is_s_iO_D_Vi_1eJ_e0_ g~--
John Paul "J.p." Ledesma
OJundlMember

Cathy Schlicht
OJundlMember

By E-mail and U.S. Mail

John Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340

Subject: Comment Letter on Tentative Order No. R9-2009-0002 - NPDES No. CASOI08740

Dear Mr. Robertus:

The City of Mission Viejo is in receipt of the March 13, 2009, Waste Discharge Requirements
for Discharges of Runoff from the Municipal Separate Stonn Sewer Systems (MS4s) Draining
the Watershed of the County of Orange, the Incorporated Cities of Orange County, and the
Orange County Flood Control District within the San Diego Region, Tentative Order No. R9
2009-0002, NPDES No. CAS0108740.

The City of Mission Viejo fully supports the County of Orange's comments on the Tentative
Order.

In addition, the City wishes to highlight a few keys areas of concern on the Tentative Order that
we feel are inherently problematic and will erode public credibility of the City's Storm Water
Program and County's Stonn Water Program.

GENERAL COMMENTS

I. Inconsistency with the North Orange County Draft MS4 Permit

The City of Mission Viejo shares its concerns with the County of Orange over the lack of
permitting consistency with the North Orange County draft MS4 permit (Tentative Order R8
2009-0030). We believe the lack of permitting consistency will lead to confusion by private
developers, businesses, and residents over storm water regulatory requirements. While your staff
has acknowledged that they will likely incorporate the North Orange County permit's land
development provisions, they are reluctant to eliminate other areas of inconsistency. As the
County points out, this disinclination will erode the credibility of the regulatory framework for
stormwater in California and will confound the ability of local governments, including Mission
Viejo, and the regulated community to effectively address a key environmental mandate at a time
of unprecedented fiscal constraint. It is therefore necessary for us to continue to seek revisions
to the Tentative Order supportive of a cohesive and cogent alignment of the North and South

200 Civic Center • Mission Viejo, California 92691
http://www.cityofmissionviejo.org

o
949/470-3056

FAX 949/581-5394
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John H. Robertus
May 15,2009
Page 2 of6

County pennits on the basis that consistency is important to the credibility of our respective
efforts to manage urban runoff and is vital to sustaining the obvious cost effectiveness of a single
and coordinated Countywide program in Orange County.

II. Inclusion of Emuent Limits

The City of Mission Viejo and as well the other Pennittees' have presented our concerns with the
imposition of Municipal Action levels (MALs) and Numeric Effluent Limits (NELs) on multiple
occasions to Regional Board staff. Our main arguments are as follows:

• The insertion of MALs and NELs is inconsistent with the State Water Board's Blue
Ribbon panel report on the feasibility of numeric effluent limits. And, this conclusion
continues to be the published position of USEPA on this issue.

• The finding by the Regional Board staff that non-stonnwater discharges are not subject to
the maximum extent practicable standard and therefore subject to water quality based
effluent limits is not supported by law. Clean Water Act section 402(p) (3) (B) (ii)
clearly states that discharges from municipal stonn sewers shall include a requirement to
effectively prohibit non-stonnwater discharges into the stonn sewer. We argue that the
section does not require a full prohibition but rather an effective prohibition. The City
agrees with the County in that the technology based standard for non-stonnwater
discharges is "effectively prohibit" just as "maximum extent practicable" is the
technology based standard for stonnwater discharges.

• The City is concerned with exposure to significant risk in complying with the Tentative
Order. The County of Orange has completed a comparison of existing dry weather
discharges with the selected NELs noted below.

Constituent Hydrologic Unit Per,centage of time >
NELs

Total Dissolved Solids* Group 1 74.5
Total Dissolved Solids* Group 2 97.1
Total Phosphorus 19> Group 1 and 2 93.0
Nitrate + Nitrite Group 1 and 2 93.8
Fecal colifonn Group 1 and 2 90.0
Nickel (dissolved) Group 1 and 2 0.3
Copper (dissolved) Group 1 and 2 9.5
Cadmium (dissolved) Group 1 and 2 18.1

*A factor of 0.6 was multiplied by the specific conductance measurements to estimate
IDS @Proposed NEL was compared to measurements of reactive orthophosphate as P

As a result, the City of Mission Viejo could face enforcement action for not complying
with all the NELs. Where there is exceedance, the City may be faced with mandatory
minimum penalties (MMPs) under Water Code §§ 13385 and 13385.1. In addition, non
compliance with the NELs may subject the City to additional enforcement actions
imposed by the Regional Water Board and through third party actions under the citizen
suit provisions of the Clean Water Act.
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• The use of numeric limits for non-stormwater discharges is premature. Extensive work
has already been performed by the Stakeholders Advisory Group on the Bacteria I TMDL
for San Diego Region Beaches and Creeks, which involved multiple parties 
environmental groups and the regulated community alike. The TMDL program provides
the safety net for ensuring that our water bodies are protected in the most reasonable and
effective manner. The direct translation of water quality objectives into numeric effluent
limits bypasses the TMDL process. It is likely that some of our non-stormwater
discharges will exceed the NEL but have no effect on the receiving water quality or
beneficial uses. But under the proposed Order, the City may be obligated to expend
considerable resources without a reciprocal water quality benefit. This is poor public
policy and use of public funds.

III. Erosion of the Credibility of the Storm Water Program

The prescribed prohibition on irrigation runoff also needs to be very carefully considered. The
City believes this outright prohibition would erode general public support for the City's and
County's Storm Water Program. We believe implementation of the prohibition would risk
eroding general public support for a Program that is successfully fostering a stewardship ethic in
residential environments. For example, cities may be faced with issuing citations to a
homeowner for irrigation runoff; whereas, the neighbor next door is free to wash his car in his
driveway under the current Tentative Order exemption for residential car washing. There is also
concern that the provision would force the expenditure of scarce resources on an issue that is
already being addressed by water districts dealing with water conservation imperatives.

IV. Requirement to Respond to Sanitary Sewer Overflows

Page 69, Part F.3.h., of the Tentative Order states:

"Each Copermittee must prevent, respond to, contain and clean up all sewage and other
spills that may discharge into its MS4 from any source (including private laterals and
failing septic systems.) Spill response teams must prevent entry of spills into the MS4
and contamination of surface water, ground water and soil. Each Copermittee must
coordinate spill prevention, containment and response activities throughout all
appropriate departments, programs and agencies so that maximum water quality
protection is available at all times."

For many cities (including the City of Mission Viejo), implementation of this provision is simply
not feasible. For example, the City does not own or operate its own sewage system. All of the
sewer systems in Mission Viejo are owned, operated, and maintained by water districts. These
agencies have their own separate NPDES Permit. The City does not have the equipment or
expertise to manage a sewage spill of any size, and its staff is not adequately trained to respond
to potential spills. All of the water districts in Mission Viejo already respond to sewer spills
(including sewer spills from private laterals). Furthermore, this provision is duplicative in the
sense that the Regional Board is seeking to make the Permittees responsible for a task already
delegated to the water districts. By making the City responsible for sewer spills, there is a high
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risk of creating confusion in determining who will respond to a spill (water district or City), who
is responsible for the associated cost and reporting, etc.

This issue is made even more troubling by the fact that the State Water Resources Control Board
("State Board") previously issued a stay of this very same issue in the prior generation of the
NPDES Permit. l After extensive hearings and briefing on the matter, the State Board issued
Order WQO 2002-0014 on August 15, 2002, granting a stay as to this provision. In that Order,
the State Board held:

''The record shows that three separate water districts operate these sewers within Mission
Viejo, and are regulated by a sanitary sewer NPDES permit issued by the Regional
Board. Mission Viejo alleged that the duplication of effort that would ensue by having
Mission Viejo also be responsible for preventing and responding to sanitary sewage spills
could lead to delayed responses as agencies try to determine jurisdiction and primary
responsibility. Orange County's cost table for the upcoming year estimated total
copermittee costs of $56,512 to implement this requirement. While these costs, by
themselves do not constitute substantial harm, we find that the duplicative nature of the
costs, combined with potential response delay and confusion, do."
(State Board Order WQO 2002-0014, p. 6.)

In deciding to grant a stay as to this provision, the State Board concluded:

"The regulation of sanitary sewer overflows by municipal storm water entities, while
other public entities are already charged with that responsibility in separate NPDES
permits, may result in significant confusion and unnecessary control activities. For
example, the Permit appears to assign primary spill prevention and response coordination
authority to the copermittees. While the federal regulations clearly assign some spill
prevention and response duties to the copermittees, we find that the extent of these duties
is a substantial question of law and fact."
[State Board Order WQO 2002-0014, p. 8. (emphasis added.)]

Given the previous findings of the State Board on this same issue, and given that none of the
factual reasons supporting this decision have changed, the Regional Board should remove or
modify this provision so as to reduce duplicity of effort and the implementation of unnecessary
control activities.

As an alternative, the City recommends that the Regional Board consider adopting language
similar to that contained in State Board Order No. 2006-0003 titled: "Statewide General Waste
Discharge Requirements for Sanitary Sewer Systems" ("Order"). This Order applies solely to
municipalities and other public entities that own or operate sanitary sewer systems greater than
one mile in length that collect and/or convey untreated or partially treated wastewater. Adopting

1 The requirement for Permittees to regulate sanitary sewer discharges was initially adopted as provision F.5.f. in the
prior NPDES Permit.
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this caveat would not only serve to accomplish the primary goals behind the provision, but would
also ensure Statewide consistency among Water Board regulations.

If the Regional Board is concerned that the City will not work in cooperation with the water
districts or provide notification to the water districts regarding spills that are initially reported to
the City, the Regional Board could add additional language/requirements. For example, the
following condition could be added, "For the Permittees that do not own or operate sanitary
sewer systems and are exempt from the responsibility for spills, said Permittees shall develop a
program to notify the Agency responsible for the sewage spill and shall provide assistance to the
responsible Agency as necessary to prevent sewage from entering the MS4." Please note for the
record that the City of Mission Viejo already has these procedures in place.

V. Land Development Requirements

In February 2008, at the permit adoption hearing held at the City of Mission Viejo, there was a
considerable amount of discussion on the issue of a performance standard for low impact
development (LID). Since that time, LID has become the defining issue of fourth term MS4
permits in California. Indeed, at the end of 2008 a stakeholder group convened to look
specifically at this issue. Comprising regulatory agency, local government, environmental
advocacy group and development industry representation, this group was initially able to identify
a number of early general areas of agreement.

1. Performance standards for implementing LID BMPs other than an Effective Impervious Area
(EIA) percentage (3-5%) are acceptable if a technically equivalent standard can be identified.

2. Sizing LID BMPs to capture the 85th percentile storm event (current DAMP criteria for water
quality volume) is an acceptable alternative to EIA as a performance standard provided that
technically-based, strict, and clear feasibility criteria are developed for any project that cannot
meet the LID BMP requirements.

3. Prioritized LID/SUSMP BMPs for water quality volume capture are represented by: a)
infiltration BMPs; b) harvesting and reuse BMPs; c) vegetated (or evapotranspiration) BMPs
including bioretention and biofiltration. Water quality volume not captured by LID BMPs shall
be treated consistent with DAMP requirements

The County on behalf of the Permittees endorsed these areas of agreement in a letter of February
13,2009, to the Executive Officer of the Santa Ana RWQCB and the City supports the County's
belief that they should represent the basis of a fourth term permit's land development provisions.

More recently the County provided the Santa Ana RWQCB with a more detailed conception of a
framework for land development. It predicates permit compliance on management of the 85th
percentile storm volume, presumes the application of LID BMPs based upon a prioritized
consideration of infiltration, capture and re-use, evapo-transpiration, and bio-retention/bio
filtration, and requires treatment of residual runoff volumes for which the application of LID
BMPs has been determined to be infeasible at site, sub-regional and regional scales. The
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framework also integrates options for water quality credits and provides for alternate compliance
approaches including participation in a watershed project and contributions to an "in-lieu" fund.
It also explicitly recognizes bio-retentionlbio-filtration BMPs as LID BMPs and the continued
and entirely legitimate contribution of effective structural BMPs such as constructed wetlands
and detention ponds to the practice of stormwater quality management.

The City agrees with the County and the other Permittees that it is imperative that there be a
uniform countywide development standard for water quality protection. Consequently, the
framework language that is currently being supported by both the North Orange County
Permittees and staff of the Santa Ana Regional Board should be the starting point for discussion
with respect to the subject Tentative Order.

***

In conclusion, the City appreciates the effort that Regional Board staff has devoted to the
development of the fourth term permit for the Orange County Stormwater Program. The City
looks forward to continuing to meet with your staff to try to resolve the City's concerns
regarding the Tentative Order to ensure that it meets our mutual goals.

Thank you for your attention to our comments. Please contact Joe Ames at (949) 470-8419 or
me at (949) 470-3079 with any questions on this letter.

~ ~------
Rich Schlesinger, P.E.
City Engineer

cc: Dennis Wilberg, City Manager
William P. Curley, III, City Attorney
Mark Chagnon, Director of Public Works
Joe Ames, Associate Civil Engineer
Deborah Carson, Program Engineer
File: NPDES - 4th Term Permit
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From:  "Rich Schlesinger" <rschlesinger@cityofmissionviejo.org> 

To: "James Smith" <JSmith@waterboards.ca.gov> 

CC: "Deborah Carson" <dcarson@cityofmissionviejo.org>, "Mark Chagnon" <mchag... 

Date:  5/19/2009 10:34 AM 

Subject:  RE: City of Mission Viejo Comments on Tentative Order No.R9-2009-0002 

Attachments: SSO-requirements.doc 

 

Hi Jimmy, at our meeting on May 12, one of the items we discussed was 

the requirement for the Co-permitees to respond to Sanitary Sewer 

Overflows (see Page 69, Part F.3.h.).  You requested that I provide you 

some background related to the Stay on this section the State Water 

Resources Control Board issued in our previous permit, and proposed 

changes we recommend.  Attached is this information.  We also included 

this information in our comment letter.  Please let me know if I you 

need any additional information.  Thank you for your consideration on 

this matter. 

 

  

 

Richard Schlesinger, P.E. 

 

City Engineer 

 

City of Mission Viejo 

 

200 Civic Center 

 

Mission Viejo, CA  92691 

 

  

 

Phone (949) 470-3079 

 

Fax     (949) 581-5394 
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Requirement to Respond to Sanitary Sewer Overflows 

 

Page 69, Part F.3.h., of the Tentative Order states:  

 

“Each Copermittee must prevent, respond to, contain and clean up all sewage and other 

spills that may discharge into its MS4 from any source (including private laterals and 

failing septic systems.)  Spill response teams must prevent entry of spills into the MS4 

and contamination of surface water, ground water and soil.  Each Copermittee must 

coordinate spill prevention, containment and response activities throughout all 

appropriate departments, programs and agencies so that maximum water quality 

protection is available at all times.”  

 

For many cities (including the City of Mission Viejo), implementation of this provision is simply 

not feasible.  For example, the City does not own or operate its own sewage system.  All of the 

sewer systems in Mission Viejo are owned, operated, and maintained by water districts.  These 

agencies have their own separate NPDES Permit.  The City does not have the equipment or 

expertise to manage a sewage spill of any size, and its staff is not adequately trained to respond 

to potential spills.  All of the water districts in Mission Viejo already respond to sewer spills 

(including sewer spills from private laterals).  Furthermore, this provision is duplicative in the 

sense that the Regional Board is seeking to make the Permittees responsible for a task already 

delegated to the water districts.  By making the City responsible for sewer spills, there is a high 

risk of creating confusion in determining who will respond to a spill (water district or City), who 

is responsible for the associated cost and reporting, etc. 

 

This issue is made even more troubling by the fact that the State Water Resources Control Board 

(“State Board”) previously issued a stay of this very same issue in the prior generation of the 

NPDES Permit.1  After extensive hearings and briefing on the matter, the State Board issued 

Order WQO 2002-0014 on August 15, 2002, granting a stay as to this provision.  In that Order, 

the State Board held: 

 

“The record shows that three separate water districts operate these sewers within Mission 

Viejo, and are regulated by a sanitary sewer NPDES permit issued by the Regional 

Board.  Mission Viejo alleged that the duplication of effort that would ensue by having 

Mission Viejo also be responsible for preventing and responding to sanitary sewage spills 

could lead to delayed responses as agencies try to determine jurisdiction and primary 

responsibility.  Orange County’s cost table for the upcoming year estimated total 

copermittee costs of $56,512 to implement this requirement.  While these costs, by 

themselves do not constitute substantial harm, we find that the duplicative nature of the 

costs, combined with potential response delay and confusion, do.”  

(State Board Order WQO 2002-0014, p. 6.) 

 

In deciding to grant a stay as to this provision, the State Board concluded:  

 

                                                 
1
 The requirement for Permittees to regulate sanitary sewer discharges was initially adopted as provision F.5.f. in the 

prior NPDES Permit.  
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“The regulation of sanitary sewer overflows by municipal storm water entities, while 

other public entities are already charged with that responsibility in separate NPDES 

permits, may result in significant confusion and unnecessary control activities.  For 

example, the Permit appears to assign primary spill prevention and response coordination 

authority to the copermittees.  While the federal regulations clearly assign some spill 

prevention and response duties to the copermittees, we find that the extent of these duties 

is a substantial question of law and fact.”   

[State Board Order WQO 2002-0014, p. 8. (emphasis added.)]  

 

Given the previous findings of the State Board on this same issue, and given that none of the 

factual reasons supporting this decision have changed, the Regional Board should remove or 

modify this provision so as to reduce duplicity of effort and the implementation of unnecessary 

control activities.  

 

As an alternative, the City recommends that the Regional Board consider adopting language 

similar to that contained in State Board Order No. 2006-0003 titled: “Statewide General Waste 

Discharge Requirements for Sanitary Sewer Systems” (“Order”).  This Order applies solely to 

municipalities and other public entities that own or operate sanitary sewer systems greater than 

one mile in length that collect and/or convey untreated or partially treated wastewater.  Adopting 

this caveat would not only serve to accomplish the primary goals behind the provision, but would 

also ensure Statewide consistency among Water Board regulations. 

 

If the Regional Board is concerned that the City will not work in cooperation with the water 

districts or provide notification to the water districts regarding spills that are initially reported to 

the City, the Regional Board could add additional language/requirements.  For example, the 

following condition could be added, “For the Permittees that do not own or operate sanitary 

sewer systems and are exempt from the responsibility for spills, said Permittees shall develop a 

program to notify the Agency responsible for the sewage spill and shall provide assistance to the 

responsible Agency as necessary to prevent sewage from entering the MS4.”  Please note for the 

record that the City of Mission Viejo already has these procedures in place. 
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ATTACHMENT A 

Legal Comments of the City of Dana Point on 
Tentative Order No. R9-2009-0002 

(March 13, 2009 Draft) 
NPDES No. CAS 0108740 

I. INTRODUCTION 

This document contains the City of Dana Point’s legal comments to Tentative Order No. 
R9-2009-0002 (hereafter “the Draft Permit”), which was released to the public on March 13, 
2009.   

As you may recall, Dana Point previously submitted written comments to Tentative 
Order R9-2008-0001, which was the preceding version of the current Draft Permit.  Those 
comments raised a number of concerns, which to date have not been addressed through revisions 
to the Draft Permit.  And although the current Draft Permit contains many revisions from the 
prior version, it does not appear that any modifications were made to address the substantive 
issues raised in Dana Point’s and other permittees’ prior comment submittals.   As such, Dana 
Point incorporates herein by reference its prior comments dated August 22, 2007 (Exhibit 
[“Ex.”] 1 hereto), and January 21, 2008 (Ex. 2), as well as the comments previously made by the 
County of Orange.  In addition, although Dana Point is in agreement with many revisions 
contained in the “Tentative Updates” released on May 5, 2009, that document again does not 
address the substantive legal concerns raised in Dana Point’s prior comments.   Accordingly, all 
of Dana Point’s prior comments on the substantive legal issues remain applicable and are 
reiterated herein by this reference. 

These legal comments are intended to address several additional issues of concern 
regarding various changes and new provisions contained in the Draft Permit.  In this regard, 
Dana Point supports, joins in, and incorporates herein by this reference the County of Orange’s 
Technical and Legal Comments which are being submitted concurrently to the Regional Board.  
Dana Point also offers the following comments on the Draft Permit. 

II. THE DRAFT PERMIT WRONGLY REGULATES ALL MUNICIPAL STORM 
WATER DISCHARGES IN THE SAME WAY AS INDUSTRIAL WASTE 
DISCHARGES 

The Draft Permit’s misapplication, or in some cases lack of application, of the Maximum 
Extent Practicable (“MEP”) standard remains a primary overarching defect with the Permit.  The 
Draft Permit contains numerous provisions that simply ignore the MEP standard that governs 
municipal storm water discharges under the Clean Water Act (“CWA”).  In effect, the Draft 
Permit attempts to treat municipal dischargers in the same manner as industrial dischargers by 
applying strict numeric effluent limits to all dry weather discharges (through the use of specific 
numeric effluent limits) and wet weather discharges (through the use of what are referred to as 
Municipal Action Levels or “MALs”).  The Draft Permit likewise seeks to require strict 
compliance with all waste load allocations from adopted Total Maximum Daily Loads 
(“TMDLs”).  In sum, these terms:  (i) replace the MEP standard with numeric effluent limits for 
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all dry weather discharges (Section C.2, Section C.14), (ii) apply MALs as numeric limits for 
wet weather discharges (Section D), (iii) directly incorporate waste load allocations from 
adopted TMDLs as strict discharge prohibitions (Section I, p. 79), and (iv) enforces TMDLs 
through the use of Cease and Desist orders.  These provisions are contrary to the CWA and 
California law.   

Notably, the Draft Permit’s universal deletion of “urban” from the phrase “urban runoff” 
also appears to reflect a policy shift to completely remove the MEP standard from the Permit.  
But this attempt to effectively revise the CWA is directly contrary to U.S. EPA’s regulations 
under the CWA, which define storm water as including urban runoff:  “Storm water means 
storm water runoff, snow melt runoff, and surface runoff and drainage.”  (40 CFR 
122.26(b)(13).)  Because “storm water,” by definition, specifically includes not only “storm 
water runoff” and “snow melt runoff” but also “surface runoff and drainage,” the plain language 
of the regulation demonstrates that EPA expressly intended for “urban” runoff to be included in 
the definition of storm water.    

Likewise, the Draft Permit’s effort to remove “dry-weather” discharges from regulation 
as  “storm water” is directly contrary to law and should be deleted.  The CWA simply does not 
treat dry weather discharges as a separate category of non-storm water discharge.  In short, the 
Draft Permit’s attempt to distinguish between wet weather runoff, versus other urban runoff, and 
the desired enhanced regulation of municipal dischargers which follows in the Draft Permit from 
this ill-conceived distinction, is contrary to law. 

When viewed collectively, the Draft Permit’s terms operate to eliminate the application 
of the MEP standard to municipal discharges and to replace the MEP standard with strict 
numeric limits.  Time and again, however, courts, U.S. EPA, and the State Board have 
recognized that storm water discharges are different than traditional point source discharges, and 
storm water must be analyzed and treated as such under the CWA.  For example, in Building 
Industry Association of San Diego County v. State Water Resources Control Board (2004) 124 
Cal. App. 4th 866, 874 the court found that “Congress amended the Clean Water Act to add 
provisions that specifically concerned NPDES permit requirements for Storm Sewer discharges.  
[Citations]  In these amendments, enacted as part of the Water Quality Act of 1987, Congress 
distinguished between industrial and municipal storm water discharges. . . . With respect to 
municipal storm water discharges, Congress clarified that the EPA has the authority to fashion 
NPDES permit requirements to meet water quality standards without specific numeric effluent 
limits and instead to impose controls to reduce the discharge of pollutants to the maximum extent 
practicable.”  (Id. citing 33 USC § 1342 (p)(3)(B)(iii) &  Defenders of Wildlife v. Brown (9th Cir. 
1999) 191 F.3d 1159, 1163.) 

EPA also has expressly acknowledged that storm water discharges must be treated 
differently than industrial discharges, and that urban runoff need not meet numeric limits or 
implement costly end-of-pipe controls.  For example, when adopting the California Toxics Rule 
(“CTR”), EPA made the following comments in its Preamble and/or in its Responses to 
Comments on CTR: 

Thus, under the CWA, EPA’s promulgation of water quality criteria or standards 
establishes standards that the State, in turn, implements through the NPDES 
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permit process.  The State has considerable discretion in deciding how to meet 
the water quality standards and in developing discharge limits as needed to 
meet the standards.  In circumstances where there is more than one discharger 
to a water body that is subject to water quality standards or a criteria, a State 
also discretion in deciding on the appropriate limits for the different 
dischargers.  While the State’s implementation of federally-promulgated water 
quality criteria or standards may result indirectly in new or revised discharge 
limits for small entities, the criteria or standards themselves do not apply to any 
discharger, including small entities.  (65 Fed. Reg. 31682, 31708-09 [Ex. 3].) 

In EPA’s Responses to certain Ventura County Comments on CTR, EPA stated that: 

If you look across the country, across the U.S., there are many, many states that 
have standards on the books, water quality standards that are far more stringent 
than the numbers we’re promulgating or proposing to promulgate in Southern 
California.  If you look at their standards, you won’t see any black boxes on the 
end of those storm water discharges.  Nobody builds treatment for storm water 
treatment in this country.  They’ve been implementing standards for 15 years, 
California is no different.  (See Ex. 3 hereto, EPA Response to CTR H-002-017.) 

In EPA’s Response to Comments from Los Angeles County, EPA stated: 

EPA did not ascribe benefits or costs of controlling storm water discharges in the 
proposed or final Economic Analysis.  EPA believes that many storm water 
dischargers can avoid violation of water quality standards through the 
application of best management practices that are already required by the 
current storm water permits. 

The commenter claims that even with the application of current BMPs, its storm 
water dischargers would still violate water quality standards due to the CTR 
criteria.  The commenter appears to assume that storm water discharge would be 
subject to numeric water quality based effluent limits, which would be equivalent 
to the criteria values and applied as effluent limits never to be exceeded or 
calculated in the same manner that effluent limits are calculated for other point 
sources, such as POTWs.  The comment then appears to assume that such 
WQBELs would then require the construction of very costly end-of-pipe controls. 

EPA contends that neither scenario is valid with regard to developing WQBELs 
for storm water discharges or establishing compliance with WQBELs….  EPA 
will continue to advocate the use of BMPs, as discussed in the CTR preamble.  
EPA will continue to work with the State to implement storm water permits that 
comply with water quality standards with an emphasis on pollution, prevention, 
and best management practices rather than costly end-of-pipe controls.  (Ex. 3, 
EPA Response to CTR-001-007.) 

In EPA’s Response to Comments of Sacramento County, it admitted that: 
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EPA believes the applicability of water quality standards to storm water 
discharges is outside the scope of the rule.  (Ex. 3, EPA Response to CTR-040-
014b.) 

In EPA’s Response to the Fresno County Metropolitan Flood Control District’s 
Comments, it acknowledged as follows: 

EPA believes that implementation of the criteria [CTR] as 
applied to wet weather will not require the construction of end-
of-pipe facilities.  (Ex. 3, EPA Response to CTR-031-005b.) 

In other EPA responses to various comments, it again confirmed that stormwater is to be 
treated differently than traditional point source discharges: 

As further described in the responses to CTR-021-008, CTR-013-
003 and CTR-040-004, EPA believes that the final CTR will not 
significantly affect the current storm water program being 
implemented by the State, which includes the requirement to 
develop best management practices to control pollutants in storm 
water discharges.  As such, EPA believes that inclusion of end-
of-pipe treatment costs for storm water are inappropriate.  (Ex. 3, 
EPA Response to CTR-035-044c.) 

EPA’s Comments in CTR to the California Storm Water Task Force included the 
following: 

EPA disagrees with the cost estimates provided by the commenter 
as EPA does not believe that storage and treatment of storm 
water would be required to ensure compliance with the CTR.  
(Ex. 3, EPA Response to CTR H-001-001b.) 

EPA believes that the CTR language allows for the practice of 
applying maximum extent practicable (MEP) to MS4 permits, 
along with best management practices (BMPs) as effluent limits 
to meet water quality standards where infeasible or insufficient 
information exists to develop WQBELs.  (Ex. 3, EPA Responses 
to CTR-040-004.) 

Importantly, when adopting the rule EPA specifically determined that CTR was not to 
have a direct effect on NPDES sources not typically subject to numeric water quality based 
effluent limits or urban runoff, and that “compliance with water quality standards through the 
use of best management practices (BMPs) is appropriate.”  (65 Fed. Reg. 31703 [Ex. 3].) 

Moreover, in a November 22, 2002 EPA Guidance Memorandum on Establishing 
TMDLs (EPA Guidance Memo, Ex. 4), EPA explained that for NPDES-regulated municipal 
storm water discharges, any water quality based effluent limit for such discharges should be “in 
the form of BMPs, and that numeric limits will be used only in rare instances.”  (EPA 
Guidance Memo, Ex. 4, p. 6.)  EPA recommended that “for NPDES-regulated municipal . . . 
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discharges effluent limits should be expressed as best management practices (BMPs) or other 
similar requirements, rather than as numeric effluent limits.”  (Id. at p. 4.) 

EPA went on to expressly recognize in this Guidance Memo the general difficulties in 
regulating Stormwater discharges, where it stated that: 

EPA’s policy recognizes that because storm water discharges are 
due to storm events that are highly variable in frequency and 
duration and are not easily characterized, only in rare cases will 
it be feasible or appropriate to establish numeric limits for 
municipal and small construction storm water discharges.  The 
variability in the system and minimal data generally available 
make it difficult to determine with precision or certainty actual 
and projected loadings for individual dischargers or groups of 
dischargers.  Therefore, EPA believes that in these situations, 
permit limits typically can be expressed as BMPs, and that 
numeric limits will be used only in rare instances.  (EPA 
Guidance Memo, Ex. 4, p. 4.) 

In addition, the policy of the State of California provides that strict numeric limits are not 
an appropriate means by which to implement the MEP standard.  The State’s policy to apply the 
MEP standard through iterative BMP implementation and not through strict numeric discharge 
limitations is reflected in prior orders and other documentation from the State Board.  (See, e.g., 
Order No. 91-04, p. 14 [“There are no numeric objectives or numeric effluent limits required at 
this time, either in the Basin Plan or any statewide plan that apply to storm water discharges.” p. 
14] [Ex. 5]; Order No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd] 
to dictate the specific controls.”] [Ex. 6]; Order 98-01, p. 12 [“Stormwater permits must achieve 
compliance with water quality standards, but they may do so by requiring implementation of 
BMPs in lieu of numeric water quality-based effluent limitations.”] [Ex. 7]; Order No. 2001-
15, p. 8 [“While we continue to address water quality standards in municipal storm water 
permits, we also continue to believe that the iterative approach, which focuses on timely 
improvements of BMPs, is appropriate.”] [Ex. 8, emph. added]; State Board Order No. 2006-12, 
p. 17 [“Federal regulations do not require numeric effluent limitations for discharges of 
stormwater”] [Ex. 9]; Stormwater Quality Panel Recommendations to The California State 
Water Resources Control Board – The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Stormwater Associated with Municipal, Industrial and Construction Activities, 
June 19, 2006, p. 8 [“It is not feasible at this time to set enforceable numeric effluent criteria 
for municipal BMPs and in particular urban dischargers.”] 1 [Ex. 10]; and an April 18, 2008 
letter from the State Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most 
NPDES Permits are largely comprised of numeric limitations for pollutants. . . . Stormwater 
permits, on the other hand, usually require dischargers to implement BMPs”] [Ex.11].) 

In light of this state and federal authority, any attempt to impose strict compliance with 
numeric limits at this time--through numeric effluent limits for dry weather dischargers, MALs 

                                                 
1 The Draft Permit conspicuously omits from its terms this significant finding from the 
Numeric Limits Panel Report.  
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for wet weather, or waste load allocation from TMDLs--is wholly unsupportable and contrary to 
law. 

III. THE BOARD MUST COMPLY WITH STATE LAW BEFORE ENACTING 
PERMIT TERMS THAT IMPOSE REQUIREMENTS THAT ARE NOT 
REQUIRED BY FEDERAL LAW  

 The Permit’s use of more stringent compliance measures than is required by federal law 
(see Defenders of Wildlife v. Brown (9th Cir. 1999) 191 F.3d, 1159, 1166) triggers an obligation 
to comply with a series of requirements imposed under State law.  As was the case with the prior 
proposed permit, because the Draft Permit imposes various requirements that go beyond federal 
law requirements (e.g., compliance with MALs for wet weather runoff, numeric effluent limits 
for dry weather runoff, strict compliance with TMDL waste load allocations, the complete 
prohibition of irrigation waters entering the MS4, LID requirements, retrofit requirements and 
other terms discussed in prior comments), the Regional Board must comply with the Porter-
Cologne Act.  Specifically, the Board must consider all of the factors and considerations 
delineated in California Water Code Sections 13000 and 13241 before adopting the Draft Permit.  
(See City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613, 627.) 

The goal of the Porter-Cologne Act is to “attain the highest water quality which is 
reasonable, considering all demands being made and to be made on those waters and the total 
values involved, beneficial and detrimental, economic and social, tangible and intangible.”  
(Water Code § 13000; see also City of Burbank, 35 Cal.4th at 618.) 

When establishing water quality objectives, the Water Boards must “ensure the 
reasonable protection of beneficial uses,” recognizing that it “may be possible for the quality of 
water to be changed to some degree without unreasonably affecting beneficial uses.”  (Water 
Code § 13241.)  Section 13241 further requires that the Boards consider the following factors 
when establishing water quality objectives: 

(a) Past, present, and probable future beneficial uses of 
water. 

(b) Environmental characteristics of the hydrographic unit 
under consideration, including the quality of water available 
thereto. 

(c) Water quality conditions that could reasonably be 
achieved through the coordinated control of all factors which 
affect water quality in the area. 

(d) Economic considerations. 

(e) The need for developing housing in the region. 

(f) The need to develop and use recycled water. 
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When considering the Section 13241 factors, controlling case authority requires that these 
factors not be considered in a vacuum, but instead be considered in light of the impacts on the 
dischargers themselves.  In City of Burbank, 35 Cal. 4th 613, the California Supreme Court held 
that, to the extent that the NPDES Permit provisions in that case were not compelled by federal 
law, the Boards were required to consider their “economic” impacts on dischargers. That is, the 
Water Boards must analyze “dischargers cost of compliance.”  (Id. at 618.)  In doing so, the 
Supreme Court specifically interpreted the need to consider “economics” as requiring a 
consideration of the “cost of compliance” on the cities involved in the case.  (Id. at 625.)   

In U.S. v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised water 
quality standards for salinity control because of changed circumstances which revealed new 
information about the adverse affects of salinity on the Sacramento–San Joaquin Delta (“Delta”).  
(Id. at 115.)  The State Board approved the revised standards with the understanding it would 
impose more stringent salinity controls in the future.  In invalidating the revised standards, the 
court recognized the importance of complying with the policies and factors set forth under Water 
Code sections 13000 and 13241, and emphasized section 13241’s requirement of an analysis of 
“economics.”  The court also stressed the importance of establishing water quality objectives 
which are “reasonable,” and the need for adopting “reasonable standards consistent with overall 
State-wide interests”: 

In formulating a water quality control plan, the Board is invested with wide 
authority “to attain the highest water quality which is reasonable, considering all 
demands being made and to be made on those waters and the total values 
involved, beneficial and detrimental, economic and social, tangible and 
intangible.”  (§ 13000.)  In fulfilling its statutory imperative, the Board is 
required to “establish such water quality objectives . . . as in its judgment will 
ensure the reasonable protection of beneficial uses . . .”  (§ 13241), a conceptual 
classification far-reaching in scope. (Id. at 109-110, emphasis added.) 

* * * 
The Board’s obligation is to attain the highest reasonable water quality 
“considering all demands being made and to be made on those waters and the 
total values involved, beneficial and detrimental, economic and social, tangible 
and intangible.”  (§13000, italics added.)  (Id. at 116.) 

* * * 
In performing its dual role, including development of water quality objectives, the 
Board is directed to consider not only the availability of unappropriated water (§ 
174) but also all competing demands for water in determining what is a 
reasonable level of water quality protection (§ 13000).  In addition, the Board 
must consider . . .  “[water] quality conditions that could reasonably be 
achieved through the coordinated control of all factors which affect water quality 
in the area.”  (Id. at 118, emph. added.) 

Similarly, Justice Brown’s concurring opinion in the Burbank decision includes several 
significant comments regarding the importance of considering “economics” in particular and the 
Water Code section 13241 factors in general.  The opinion specifically calls out the problems 
that have resulted from the regional board’s failure in that case to analyze “economic 
considerations”: 
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Applying this federal-state statutory scheme, it appears that throughout this 
entire process, the Cities of Burbank and Los Angeles (Cities) were unable to 
have economic factors considered because the Los Angeles Regional Water 
Quality Control Board (Board) – the body responsible to enforce the 
statutory framework –failed to comply with its statutory mandate. 
 
For example, as the trial court found, the Board did not consider costs of 
compliance when it initially established its basin plan, and hence the water 
quality standards.  The Board thus failed to abide by the statutory 
requirements set forth in Water Code section 13241 in establishing its basin 
plan.  Moreover, the Cities claim that the initial narrative standards were so 
vague as to make a serious economic analysis impracticable.  Because the 
Board does not allow the Cities to raise their economic factors in the permit 
approval stage, they are effectively precluded from doing so.  As a result, the 
Board appears to be playing a game of “gotcha” by allowing the Cities to 
raise economic considerations when it is not practical, but precluding them 
when they have the ability to do so.  (Id. at 632, J. Brown, concurring; emphasis 
added.) 

Justice Brown went on to find that: 

Accordingly, the Board has failed its duty to allow public discussion – 
including economic considerations – at the required intervals when making 
its determination of proper water quality standards. 
 
What is unclear is why this process should be viewed as a contest.  State and 
local agencies are presumably on the same side.  The costs will be paid by 
taxpayers and the Board should have as much interest as any other agency in 
fiscally responsible environmental solutions. 

. . . 

To be sure,  the above-referenced statutory, regulatory, and case authority all clearly 
confirm not only that municipal dischargers are to be treated differently than other NPDES 
dischargers, but also that numeric limits should not and cannot be applied to municipal 
dischargers at this time.  “It is not feasible at this time to set enforceable numeric effluent criteria 
for municipal BMPs and in particular urban dischargers.”  (Numeric Limits Panel Report, [Ex.9 
p. 8].)  Given that Congress specifically provided a different standard for municipal dischargers--
the MEP standard, and in light of the demonstrated infeasibility of complying with numeric 
limits at this time (Ex. 9), the Draft Permit’s terms that seek to force strict compliance with 
numeric effluent limits impose impossible requirements.  These requirements therefore are 
unenforceable.  (See Hughey v. JMS Development Corp. (11th Cir. 1996) 78 F.3d 1523, 1529-
30.) 

A prime example of this impossibility is found in the Draft Permit terms which provide 
that  TMDL waste load allocations incorporated into the Permit will be enforced through “Cease 
and Desist” orders issued under Water Code section 13331.  That law states:  “Upon the failure 
of any person or persons to comply with any cease and desist order issued by a regional board or 
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the state board, the Attorney General, upon request of the board, shall petition the superior court 
for the issuance of a preliminary or permanent injunction, or both, as may be appropriate, 
restraining such person or persons from continuing the discharge in violation of the cease and 
desist order.”  (Water Code § 13331(a).)  These cease and desist provisions plainly presume that 
the alleged violator has control over the discharge and has the ability to cease “continuing the 
discharge.”  But there is no evidence it is possible for municipal dischargers to strictly comply 
with numeric limits.  In fact, the primary purpose of the Numeric Limits Panel Report was to 
evaluate this very issue, and the Report concluded that it was “infeasible” to do so at this time.  
In other words, the Report concluded that it is not “possible” for municipal dischargers to 
achieve compliance with numeric limits. 

Finally, it is well settled that the CWA does not require that municipal dischargers strictly 
comply with numeric limits.  Any attempt by the Regional Board to compel compliance with 
strict numeric limits plainly requires a consideration of all of the factors and considerations set 
forth under Water Code Sections 13241 and 13000 before imposition of any such numeric 
effluent limits (whether through MALs or waste local allocation from TMDLs).  But there is no 
evidence at this time (whether in the record, Fact Sheet, or in any other analysis made public by 
Regional Board Staff to date), that these mandatory factors and considerations were analyzed.  

III. THE DRAFT PERMIT CONTINUES TO UNLAWFULLY MAKE 
MUNICIPALITIES RESPONSIBLE FOR THIRD PARTY DISCHARGES AND 
NON POINT SOURCES 

As was the case with the prior version, the Draft Permit improperly renders 
municipalities responsible for the discharging activities of third parties that are beyond Dana 
Point’s control.  Indeed, read literally, the Permit requires that Dana Point prohibit all non-point 
source “Landscape irrigation,” “Irrigation water,” and “lawn water,” from entering any storm 
sewer system.   But meeting such a requirement is not just impracticable, it is impossible.  (See 
Hughey, 78 F.3d at 1529-30.)   

For example, to prohibit all “irrigation” and “lawn” waters from “entering” the MS4, 
Dana Point would have to adopt and enforce an ordinance that prevents any overwatering from 
entering the storm sewer, and it essentially would have to require a large percentage of its 
residents to remove grass from yard landscaping.  Such a requirement is not found in the CWA, 
and as such again triggers the need to comply with Water Code Sections 13000 and 13241.  
Moreover, if any non-point source irrigation water or other runoff enters the City’s storm drain 
system, the City would be subject to penalties and citizen suits (and attorney’s fees) under the 
CWA, regardless of whether the irrigation waters are the cause of an exceedance of receiving 
water limitations.  It appears that to comply with these measures, Dana Point would need to hire 
staff to act as full time policing agents of irrigation water runoff.  

As noted in prior comments and by the County’s concurrent comments, the CWA 
requires only that city’s work to “effectively” prohibit non-storm water discharges and illegal 
discharges/illicit connections to storm drain systems.  (See 40 C.F.R. 122.26 (d)(2)(iv)(B)(1).  
Under EPA’s regulations implementing the CWA, municipalities comply with this requirement 
by enacting and reasonably enforcing ordinances to prohibit discharges of non-storm water 
containing pollutants to storm drains.  (Id.)  The Draft Permit, however, goes much further than 
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federal law requires.  It essentially holds municipalities strictly liable for third party discharges 
and non-point source dry-weather runoff into storm drain systems by making any exceedance of 
numeric limits--found in the MALs and water quality based effluent limitations incorporated into 
the Draft Permit--actionable as a violation.  Such provisions are contrary to law, and therefore 
should not be included in the Permit.  Moreover, because these terms are not required anywhere 
under federal law, the Draft Permit is contrary to State law because the Board has failed to 
comply with Water Code Sections 13000 and 13241 before imposing such provisions. 

V. THE DRAFT PERMIT’S LID AND RETROFITTING PROVISIONS ARE 
CONTRARY TO LAW AND IMPOSE UNFUNDED MANDATES 

The Permit’s LID and retrofitting provisions (e.g. Section D.3.d, F.3.d) are contrary to 
law.  These retrofitting provisions are beyond the power of the Board to require.  For example, 
there is no existing legislative mandate that requires mandatory structural changes be made to 
existing developments to limit runoff.  But the retrofitting requirements plainly command that 
cities evaluate candidates for retrofitting. Taken to its logical conclusion, such a provision 
violates the separation of power clause under the California Constitution.  (Cal. Const. Art. 4, 
§ 1; Knudsen Creamery Co. of California v. Brock (1951) 37 Cal.2d 485, 492.)  The executive 
branch of government is charged with enforcing laws, but it cannot adopt laws itself.  (Id.)  The 
executive branch also cannot adopt regulations that conflict with local agencies’ powers under 
the State Constitution.  The detailed legal enforcement provisions of the Draft Permit, including 
the provisions requiring enforcement of specific obligations in relation to particular property 
owners, such as HOAs (section D.3.c.(5)(b)), unduly restrict the inherent legislative power of 
cities.  

In addition to compromising the separation of powers doctrine, the retrofitting provisions 
of the permit act as an underground regulation of the private property owners who are the true 
subjects of the regulatory command for retrofitting.  A regulation enacted without adherence to 
the Administrative Procedure Act’s (“APA”) notice and hearing requirements is void.  
(Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 573-576)  “The APA was 
designed in part to prevent the use by administrative agencies of ‘underground’ regulations 
[citation], and it is the courts, not administrative agencies, which enforce that prohibition.”  
(California Advocates for Nursing Home Reform v. Bonta (2003) 106 Cal. App.4th 498, 506.)   

In Tidewater Marine, 14 Cal.4th at 569 the California Supreme Court recognized that:  
“One purpose of the APA is to ensure that those persons or entities whom a regulation will affect 
have a voice in its creation [citation], as well as notice of the law’s requirements so that they can 
conform their conduct accordingly.”  Here, the Draft Permit is directly affecting private property 
owners subject to the “retrofitting” assessment, but there has been no effort to comply with the 
APA. 

Moreover,  as discussed in regard to various provisions in the prior Draft Permits, the 
retrofitting provisions are contrary to the California Environmental Quality Act (“CEQA,” Public 
Resources Code § 21000 et seq.) because they change the environmental review process 
applicable to projects involving retrofitting, and they completely remove the discretion of local 
governmental entities that expressly provided by law.  (See Ex. 2, Dana Point’s January 21, 2008 
Comments, pages 12-14.)  
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In addition, the Draft Permit’s LID and retrofitting provisions raise significant 
constitutional issues by forcing property owners to incur costs of mandated physical changes to 
the configuration of their property.  As such, implementation of the retrofitting provisions plainly 
implicates the taking provision of the U.S. Constitution and California Constitution, which 
require that public entities provide just monetary compensation to property owners for private 
property that is altered to further a public use.  The due process clauses of the state and federal 
Constitutions guarantee property owners “due process of law” when the state “deprive[s] [them] 
of . . . property.” (Cal. Const., art. I, §§ 7, 15; U.S. Const., 14th Amend., § 1.)  And the takings 
clauses of the state and federal Constitutions guarantee property owners “just compensation” 
when their property is “taken for public use.” (Cal. Const., art. I, § 19; U.S. Const., 5th Amend; 
see also, e.g., Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal. 4th 761, 774.)  

Finally, the LID and retrofitting requirements unlawfully impose on cities unfunded 
mandates.  Any NPDES requirements that are not dictated by federal law must be funded by the 
state.  And because these provisions are not required by federal law, they violate Article XIII B, 
Section 6 of the California Constitution.  (County of Los Angeles v. Commission on State 
Mandates (2007) 150 Cal.App.4th 898, 915-916.)  Despite prior comments on this point, the 
revised Draft Permit and related materials do not address the unfunded mandates that are being 
imposed on the Permittees.  Contrary to contentions made by the Regional Board on this issue 
that such unfunded mandates are appropriate where they are being imposed pursuant to a federal 
program, it is only where the federal program mandates a particular requirement upon the state 
agency that the exception to Article XIII B, Section 6 for federal mandates applies.  Where the 
federal program provides discretion to the State agency to impose a local program, any mandate 
imposed upon the local municipality through the exercise of that discretion is considered an 
unfunded mandate and, as such, is prohibited by the California Constitution.  (See Hayes v. 
Commission on State Mandates (1992) 11 Cal. App.4th 1564, 1570.)  It is only when the State 
has no “true choice” in implementing a federal mandate that the prohibition under the California 
Constitution can be avoided.  (See id. at 1593.)   

As noted in its prior comments, the Regional Board’s imposition of compliance 
obligations that exceed the CWA, and which are thereby not required by federal law, must be 
accompanied by state funding to be valid.  Accordingly, Draft Permit requirements such as the 
retrofitting of any public property (e.g., storm drains) clearly must be accompanied by state 
funding to be valid. 

VI. CONCLUSION 

For the foregoing reasons, and as set forth in the County of Orange’s technical and legal 
comments, and in the prior comments submitted by Dana Point and other commentors, the Draft 
Permit continues to contain numerous provisions which are contrary to State and federal law.  
The Draft Permit should not be adopted until all of these legal defects have been corrected. 
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ATTACHMENT B 
 

Technical Comments on San Diego Regional Water Quality Control Board Tentative 
Order No. R9-2009-0002 , dated March 13, 2009 & Tentative Updates to the March 13, 

2009 Public Release Draft of Said Order, Updates as of May 5, 2009 
NPDES No. CAS 0108740 

 
Submitted By: City of Dana Point 

Contact: Brad Fowler or Lisa Zawaski: 949-248-3554 
 

Tentative Order = T.O. 
Tentative Updates = T.U. 
Supplemental Fact Sheet = S.F.S 
 
1. T.O., page 2, #2, the last statement, “These water quality standards must be complied with at 

all times, irrespective of the source and manner of discharge.” This is in conflict with the 
intent expressed by Regional Water Quality control Board (RWQCB) Staff during numerous 
workshops, the Amendment to the Water Quality Control Plan for the San Diego Basin (9) to 
incorporate implementation provisions for indicator bacteria water quality objectives to 
account for loading from natural, uncontrollable sources within the context of a Total 
Maximum Daily Load, Resolution, R9-2008-0028, as well as subsequently updates in 
Sections C.1., C.3., D.4., etc. as identified in the T.U. The City feels that the intent of the 
paragraph is preserved with the removal of this sentence. Please remove said sentence. 

2. T.O., page 6 #13, The City disagrees with the statement “…. The risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas are 
not significant.” Please provide scientific data supporting this statement, appropriate for the 
soil and geologic conditions found in south Orange County, including an economic 
evaluation or delete this statement. From experience, the City has found that many of the 
“management techniques” identified to address the existing clay soils and risks and liabilities 
associated with landslides have made infiltration for certain projects economically infeasible 
with a high level of risk of which the City cannot pursue nor approve. 

3. T.O. page 7, #d. As this T.O. is significantly different than the current permit, we request a 
longer time to effectively and efficiently update our programs. There are some significant 
issues that will affect our constituencies in significant ways and the development process 
must allow time for outreach to garner support. We suggest that you allow 18-24 months in 
lieu of proposed 12, acknowledging the historical successes of south Orange County 
copermittees working together, garnering stakeholder support and producing quality 
products. 

4. T.O., page 9 e. Industrial sites are regulated under a State issued Industrial General Permit. 
Why are requirements addressed here rather than under the industrial permit, resulting in 
redundancy and confusion? We feel any requirement relating to the regulated industrial sites 
should be omitted from this Permit and be addressed in the Industrial Permit. We understand 
that the Industrial Permit is due for renewal and this would be an appropriate time for 
RWQCB to suggest requirements to be included in the new Order. 
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5. T.O. page 14 & S.F.S. page 18– FETDs. We continue to disagree with the Discussion of 
Finding E.9. We feel that it is appropriate to regulate FETDs within the MS4 Permit, as these 
facilities are installed and operated to meet the requirements of the Permit and are part of the 
MS4 system. 

 In addition to our previous concerns regarding FETDs provided in Exhibits 1 and 2 of 
Attachment A, we offer the following comments in regards to the current FETD language 
provided in this draft: 

      We encourage consistency and encourage you to consider the language that was proposed in 
the recent Region 8 draft which captures the intent of the first reiteration of FETD language 
which we saw in the first draft of this Permit back in 2007.  We will also note that the 
copermittees were working on potential FETD language with previous Permit staff during the 
first draft Permit process, prior to postponement by the Board, which is significantly similar 
to the draft language found in the Region 8 draft, and therefore we support it.  The draft 
language in Region 8’s Order is provided below for consideration: 

            “Discharges from facilities that extract, treat and discharge water diverted from 
waters of the U.S: These discharges shall meet the following conditions: (1) The 
discharges to waters of the US must not contain pollutants added by the treatment 
process or pollutants in greater concentration or load than the influent; (2) the 
discharge must not cause or contribute to a condition of erosion; (3) The extraction 
and treatment must be in compliance with Section 404 of the Clean Water Act; and 
(4) Conduct Monitoring in accordance with Monitoring and Reporting Program 
attached to this Order.” 

      Please note we suggest the one minor modification to the language in the Region 8 draft, 
which is underlined. 

 Please also note that the existing 401 Certification and Grant Agreement for our existing Salt 
Creek Ozone Treatment Facility are also attached for reference in Exhibit B-2 & B-3, 
respectively. 

6. T.O. Page 15, #11 -303(d) list – We suggest that you clarify which water bodies are impacted 
by the listed pollutants, as we are aware that not all waterbodies in south Orange County are 
impaired by each of the pollutants listed. 

7. T.O. Page 15, #12 The City believes and agrees with statements made by certain RWQCB 
staff and State Water Resource Control Board (SWRCB) staff during workshops that the 
language regarding TMLD and WLAs may be  premature and should be omitted from the 
Permit at this time since there are no TMDLs that are approved by the State, Office of 
Administrative Law and/or EPA to date. The City also deems it necessary for TMDL staff 
and Permit staff to work together to incorporate the TMDLs into the permit at the appropriate 
time to retain the intent and implementation strategies that were developed thought the 
several year TMDL development process. Prior to incorporating TMDLs into the Permit, we 
suggest that the permit writers work with TMDL staff and also refer to the strategically 
developed implementation plan(s) that were developed as part of the TMDL. 

8. T.O. page 18, #5 & page 20 #5 – “As ASBS’s or SWQPA’s are already regulated separately 
by the Sate Board, page 18 #5 and Page 20 #5 are redundant and should be deleted from the 
MS4 Permit.” 
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9. T.O. page 19, #2– The removal of landscape irrigation, irrigation water and lawn watering 
for the list of exempted discharges is problematic and we are concerned that the tentative 
prohibition will diminish public support of the Permit and the City’s water quality protection 
program. Our residents and businesses will not accept that, without proof, potable water 
running over grass is a pollutant worthy of illegal declaration.  

 Regarding urban runoff from over-irrigation, please note that copermittees and water districts 
are working aggressively and cooperatively to address this issue. Please see the attached 
excerpts from South Coast Water District Water Conservation Ordinance (No. 206) that has 
already been adopted (Exhibit B-1), covering the majority of Dana Point and parts of Laguna 
Beach and San Clemente. As we have discussed with your staff, all water districts have or 
will be adopting similar ordinances. Also, significant water rate increases (34% plus 
proposed for SCWD, effective July 1, upon approval) and allocations are on the way. 

 Please reconsider whether this comprehensive water conservation approach, along with the 
new AB1881 requirements that will address new developments, will suffice to address the 
concern of urban runoff from over-irrigation for this Permit cycle, in lieu of the elimination 
of the exemption. 

 We all want to reduce runoff carrying pollutants in dry weather and we feel that our proposed 
approach will receive greater public acceptance and commensurate results without 
stimulating blow back and rejection by a significant segment of the public, which could 
result in stalling or setting us back in our efforts to progress in improvements in water 
quality. 

10. Page 38f.c. – given the options for verification in (c), the word “inspection” in (iii), (iv), (v), 
(vi), (vii) (viii), and (ix) should be changed to “verification” for consistency, please. 

11. T.O. Page 47, (b) iii – The requirement for slope stabilization on all active slopes during rain 
events regardless of season does not appear to be consistent with the proposed General 
Construction Permit; nor is practical in many situations. We suggest that the language in the 
proposed General Construction Permit be reviewed so that this language can be revised to 
allow flexibility in implementation of erosion and sedimentation control while keeping with 
the intent of keeping sediment and pollutants on site. 

12. T.O. Page 50 g.1 Please clarify what the RWQCB intends to do with the information 
provided in the proposed reporting of construction sites with stop work order or high 
enforcement due to stormwater violations. This information is already reported annually in 
the annual report. Unless the RWQCB intends to effectively use this instantaneous 
information, this requirement is an additional administrative task without perceived 
commensurate benefit. Historically, we know that Dana Point and other south Orange County 
Permittees have been very proactive in coordinating with RWQCB regarding the regulation 
construction sites when needed, including setting up pre-rainy season inspections with 
RWQCB staff and contractors at high priority sites and also requesting assistance or 
guidance when challenging issues arise. 

13. T.O. Page 50 g.2. The requirement to annually notify the Regional Board of all construction 
sites with “potential” violations is questioned. Virtually every site could fit into this 
“potential” category at some point, and basically we would be sending the entire construction 
site inventory.  The term “potential” is too hard to define and will lead to widely varying 
compliance of copermittees. Please remove this requirement. 
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14. T.O. Page 67 & 68, b. The last sentence conflicts with the previous sentences which indicates 
that GIS is “highly recommended”. If GIS is not used, the layers cannot be submitted. We 
suggest the modification: “The GIS layers of the MS4 map or a hard copy of map, if GIS is 
not used, must be submitted with the updated Jurisdictional……”. 

15. T.O. Page 70, (2), As the water districts serving the City of Dana Point (South Coast Water 
District, Moulton Niguel Water District and San Juan Capistrano Utilities) are charged with 
the responsibility of regulating sanitary sewer overflows and serve as the primary spill 
prevention and response coordination authority, we request that the Regional Board remove 
this provision so as to reduce duplicity of effort, confusion and the implementation of 
unnecessary control activities, when an effective program is already in place and regulated. 

16. T.O. Page 70 (1) and page 71 b. The City believes that it would be prudent to update 
Watershed Runoff Management Plans (WRMPs) concurrently with TMDL bacteria load 
reduction plans (BLRP) or comprehensive load reduction plans (CLRP), as they will most 
likely be one comprehensive document. This makes sense as the watershed management 
areas are consistent with TMDL waterbodies. As we have WRMPs in place and are 
implementing them, we suggest revising the timeframe for updates to be concurrent with the 
development of the BLRP/CLRPs to maximize efficiency. Please also coordinate this effort 
with your fellow TMDL staff, as we as copermittees have already drafted a outline of these 
plans. 

The same comments apply to the watershed map. It is prudent that we create a map that can 
be used for watershed and TMDL planning and implementation and we request that you 
allow flexibility in the timeframe for development of the map so that the copermttiees can 
effectively and efficiently prepare a map that will meet TMDL planning requirements. 

17. T.O., page 74, (e) (2) RWQCB staff and copermittees agreed to delete the word “each” from 
this section. 

18. T.O., page 85, #3 Annual Reports – During conversations and workshop with RWQCB staff, 
both RWQCB staff and copermittees agreed that it makes sense to add some language 
providing flexibility and allowing copermittees to propose an alternative report format and/or 
annual submittal dates for review and approval by RWQCB. We support language to this 
effect and look forward to seeing it in a subsequent draft or errata. 

19. S.F.S. Page 19 – No TMDLs have been approved by State Board, Office of Administrative 
Law and/or EPA and therefore this Finding and other references to WLA or TMDLs should 
be omitted. 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

 
Response to Comments IV 

 
Section X.4 of the Fact Sheet / Technical Report for 

 
Tentative Order No. R9-2009-0002 

 
 

July 01, 2009 
 
A.  Background 
 
This document provides responses to the fifth round of written comments 
received on draft permits for reissuance of NPDES Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate 
Storm Sewer Systems (MS4s) draining the watersheds of the County of Orange, 
the Orange County Flood Control District, and the incorporated Cities of Aliso 
Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, 
Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San 
Juan Capistrano within the San Diego Region. (Tentative Order No. R9-2009-
0002, formerly Tentative Order Nos. R9-2008-0001 & R9-2007-0002, NPDES 
Permit No. CAS0108740).   
 
The revised Tentative Order was distributed on March 13, 2009. This is the fourth 
version of the Tentative Order. The original Tentative Order was distributed on 
February 9, 2007.  Three previous responses to comments documents (RTC I, II 
and III) have addressed comments from the prior comment periods. 
 
This document summarizes and responds to written comments received between 
March 13, 2009 and May 15, 2009 on the fourth revised Tentative Order.  A 
public workshop was held on April 3, 2009 at the City of Mission Viejo.  At the 
request of the Copermittees, Regional Board staff met separately with them on 
April 16, 2009, April 20, 2009, and May 12, 2009.  Further public meetings were 
held on May 6, 2009 and May 26, 2009. 
 
B. Contents of This Document 
 
A total of 18 commenters submitted over 300 comments. Commenters included 
members of the public, representatives of the MS4 Copermittees, governmental 
and non-governmental organizations, and businesses.  Every written comment 
received has been reviewed and considered.  Responses to specific comments 
are provided within this document for comments received.  Each specific 
comment has been assigned a comment number, and comments are generally 
ordered according to commenter.  A legend for commenters can be found on the 
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coversheet and in Table 1(below). 
 
Comments received were concerned with a variety of topics in the Tentative 
Order.  Some comments reiterated concerns that were previously addressed in 
RTC I, II and III.  Some comments requested changes that had already been 
made in RTC I, II and III.  New responses have not been drafted for repeat 
comments that lacked sufficient new information.  Many comments have already 
been addressed by Regional Board staff in response to comments from the 
public and Copermittees during the meetings following the distribution of the 
Tentative Order on March 13, 2009.  Consideration of written and oral comments 
has resulted in proposed revisions to the requirements in the Tentative Order and 
can be found in the Tentative Errata Sheet and updated Tentative Supplemental 
Fact sheet.   
 
In this document, the comments have not been summarized or paraphrased.  
When comments received from one commenter were similar to other comments 
received, the Regional Board response usually references back to a previous 
comment number in order to minimize redundancy. 
 
C. Order Adoption 
The California Regional Water Quality Control Board, San Diego Region 
(Regional Board) is tentatively scheduled to consider adoption of the Tentative 
Order on October 14, 2009.   
 
Table 1.  Commenter Legend. 

Commenter 
Commenter 

Number 

Michael Beanan 1 

South Laguna Civic Association 2 

Charlotte Masarik 3 

County of Orange 4 

City of Dana Point 5 

National Resources Defense Council 6 

City of Lake Forest 7 

City of Laguna Beach 8 

Fire Protection Services 9 

Rancho Mission Viejo 10 

Riverside County Flood Control District 11 

City of San Diego 12 

City of Laguna Niguel 13 

Jim Fitzpatrick Pronto Car Wash 14 

City of Laguna Hills 15 

United States Environmental Protection Agency 16 

Armando Baez 17 

City of Mission Viejo 18 
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Draft Response to Comments R9-2009-0002

Comment

No. Commenter Subject Section Specific Comment Comment Response

1 1 Hydromod F.1 The MS4 System of the Aliso Watershed 

represents a failed engineering design. Too 

much water from storm events and dry weather 

nuisance flows are systematically directed to 

Aliso Creek and coastal receiving waters under 

the regulatory responsibility of the SDRWQCB. 

Remediation must first re-engineer 

anthropogenic induced flows to remain within 

the residential development boundaries 

utilizing a variety of Low Impact Development 

practices. Peak storm flows can be re-

conceptualized as a critical resource in a 

drought stricken, semi-arid ecology and source 

of revenues from local rainwater capture 

techniques. Each gallon of rainwater captured 

for beneficial reuse saves on costly repairs to 

Aliso Creek and surrounding infrastructure. 

Rainwater polished for local reuse will also 

generate funding for operations and 

maintenance of filtration equipment.

The draft Tentative Order Errata sheet includes 

changes to the permit language that require low 

impact development practices to retain onsite 

and/or biofilter the volume of runoff produced 

from a 24-hour 85th percentile storm event.  

Onsite retention may be accomplished through 

BMPs that infiltrate, evapotranspirate or as the 

commenter suggests harvest the rainwater for 

reuse.  Due to the current drought conditions and 

the natural semi arid environment in Southern 

California, development and redevelopment 

proponents should consider rainwater harvest 

and reuse projects.  In addition, the draft 

Tentative Order requires the Copermittees to 

examine opportunities for retrofitting existing 

development projects. Rainwater harvesting for 

reuse can be as simple as installing a rainbarrel 

on existing rain gutters.  The Copermittees also 

may require new development and 

redevelopment projects that are unable to 

implement the required LID BMPs to contribute 

to a mitigation fund that may be used as 

incentives for retrofitting existing development.  

Nothing in the permit expressly prohibits an 

agency or community from implementing a 

larger watershed based water harvesting project 

provided all necessary permits are obtained.

2 2 LID F.1 While immediate interventions with a sense of 

the imperative are urgently in need of support 

from the SDRWQCB and other regulatory 

agencies, new developments and 

redevelopments including residential remodels 

can benefit from incorporation of Low Impact 

Development (LID) Standards and Strategies. 

Immediate, short term interventions coupled 

with LID Standards can restore the natural semi-

arid ecology of the Aliso Watershed.

The draft Tentative Order and Errata has 

updated Low Impact Development requirements 

for new development and redevelopments.  Low 

Impact Development practices can prevent 

pollutant discharges and minimize 

hydromodification impacts.  Where a watershed 

is experiencing impacts from hydromodification, 

Low Impact Development practices should be 

considered to alleviate those impacts prior to in 

stream measures that further degrade beneficial 

uses.

3 2 LID F.1 SDRWQCB interventions can include:

Strategic capture of MS4 discharges for 

filtration and local beneficial reuse until 

Copermitees demonstrate measurable results 

over the next 3 to 10 years capable of removing 

dry weather urban runoff for beneficial reuse 

and water/energy conservation mandates.

While strategic capture of MS4 discharges for 

filtration and local beneficial reuse may be 

protective of water quality, the Copermittees are 

required to prohibit non-storm water illicit 

discharges into, through and thus from the MS4 

(40 CFR 122.26(d)(iv)(B) and 55 Fed Reg 

47995).  Furthermore, the Regional Board 

cannot dictate the manner that Copermittees 

capture and/or reuse non-storm water discharges 

that are exempted (and not a source of pollution) 

or that are covered under a separate NPDES 

permit.

Draft Response to Comments R9-2009-0002 Page 1 of 198
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Comment

No. Commenter Subject Section Specific Comment Comment Response

4 2 LID F.1 Relative to Low Impact Development (LID):

A. Expand the definition of “Priority 

Development Project” to include all new 

development and redevelopment projects.

B. Adopt a standard of 3% maximum allowable 

Effective Impervious Area (EIA) in all Priority 

Development Projects and Redevelopment 

Projects

C. Identify all LID BMPs as the principle storm 

drain management strategy for development 

and redevelopment projects

D. Require a three month timeline for 

Copermitees to develop guidelines for LID 

strategies

The definition of Priority Development Project 

has been expanded to be consistent with other 

Southern California MS4 permits.  The modified 

definition of Priority Development Project 

includes any development greater than 10,000 

square feet.  Through discussions with the 

Copermittees and the interested parties, a metric 

using Effective Impervious Area (EIA) was not 

included in the Tentative Order's requirements.  

In lieu of the EIA metric, the draft Tentative 

Order requires Low Impact Development BMPs 

to retain and/or biofilter the volume of runoff 

produced from the 24 hour 85th percentile 

storm.  A three month timeline for Copermittees 

to develop guidelines for LID strategies is 

unreasonable.  The Copermittees will need 

longer than three months to adequately develop 

the LID guidelines.  The draft Tentative Order 

allows the Copermittees up to 2 years to develop 

the LID guidelines.  This timeframe coincides 

with the hydromodification management plan 

due date in order to expedite public review and 

staff resources.

5 2 LID F.1. Treatment BMP Review: The Copermittees 

must review and update the BMPs that are 

listed in their local SUSMPs as options for 

treatment control during the first year of 

implementation of this Order. At a minimum, 

the update must include removal of obsolete or 

ineffective BMPs and replacement with LID 

BMPs that can be used for treatment, such as 

bioretention cells, bioretention swales, cisterns, 

etc. Promote cisterns networks in hydrologic 

sub units scaled to receive all dry weather 

flows, first flush events and peak flows to 

measurably reduce creek erosion and to create a 

local water supply for beneficial reuse and 

mandated water conservation purposes.

We agree with the commenter that Copermittees 

must review and update the BMPs that are listed 

in their local SUSMPs as options for treatment 

control.  The draft Tentative Order allows the 

Copermittees two years to accomplish this 

review along with inclusion of LID BMPs, 

substitution programs and the hydromodification 

management plan.  The modified Low Impact 

Development language requires onsite retention 

and/or LID Biofiltration of the volume of runoff 

produced from a 24-hour 85th percentile storm 

event.  Onsite retention may be accomplished by 

the Copermittees through a network of cisterns 

in hydrologic sub units.

6 1 General General Built settings must be rebuilt to correct past 

deficiencies. An improperly wired house will 

not be permitted for occupancy by any city 

until remediation of deficiencies is 

implemented. Likewise, when cities accept 

significant increases in the property tax base 

from large-scale residential developments they 

are obliged to insure these revenue sources are 

properly built to eliminate negative 

environmental impacts to downstream habitats, 

communities and recreational users. 

Environmental justice requires the SDRWQCB 

to enforce measures capable of immediate clean-

up and abatement of nonpermitted flows.  The 

absences of full enforcement throughout the 

present permit cycle by the SDRWQCB to 

demand cessation of dry weather nuisance 

flows with known pollutants is among the 

primary causes for the past seven years of 

habitat degradation and ocean pollution.  Over 

1.5 billion gallons each year of dry weather 

flows are illegally discharged at the mouth of 

Aliso Creek allowing Co-permitees to 

economically benefit from pollution by 

avoiding basic expenditures for point source 

controls.

The San Diego Regional Board has a long 

history of progressive enforcement throughout 

the region.  For example in the past year, the 

Regional Board has assessed civil liabilities 

greater than $200,000 for violations of non-

stormwater discharge permits.  The Regional 

Board has a progressive enforcement policy with 

multiple levels to ensure fair, firm and consistent 

enforcement.  The possible enforcement actions 

at the Regional Board's discretion range from a 

verbal warning, staff enforcement letter, notice 

of violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.

Draft Response to Comments R9-2009-0002 Page 2 of 198
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Comment

No. Commenter Subject Section Specific Comment Comment Response

7 1 General F.1 The costs associated with educating and 

savings in water conservation offsets enforcing 

wise water management. Moreover, the 

expensive restoration of damaged ecosystems, 

loss of safe and healthy recreation opportunities 

and, eventually, diminished property values 

from polluted water tax strained public revenue 

sources. The right to live in South Orange 

County carries the responsibility to respect the 

rights of others, including natural wildlife and 

sealift communities, to live in a non-polluted, 

healthy environment. The SDRWQCB cannot 

allow use of wildlife mitigation parks and 

natural creeks as flood control channels for the 

residential development industry's liquid waste.

The Regional Board agrees that the use of 

mitigation areas to compensate for impacted 

creeks should be minimized and that natural 

creeks should not be used strictly as flood 

control channels for runoff.  The Tentative Order 

contains several provision to reduce or eliminate 

"liquid waste," or excess runoff.  Please see the 

response to Comment No. 21.

8 1 Hydromod F.1 The MS4 System of the Aliso Watershed 

represents a failed engineering design. Too 

much water from storm events and dry weather 

nuisance flows are systematically directed to 

Aliso Creek and coastal receiving waters under 

the regulatory responsibility of the SDRWQCB. 

Remediation must first re-engineer 

anthropogenic induced flows to remain within 

the residential development boundaries 

utilizing a variety of Low Impact

Development practices. Peak storm flows can 

be re-conceptualized as a critical resource in a 

drought stricken, semi-arid ecology and source 

of revenues from local rainwater capture 

techniques. Each gallon of rainwater captured 

for beneficial reuse saves on costly repairs to 

Aliso Creek and surrounding infrastructure. 

Rainwater polished for local reuse will also 

generate funding for operations and 

maintenance of filtration equipment.

Please see response to comment #1.

Draft Response to Comments R9-2009-0002 Page 3 of 198
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Comment

No. Commenter Subject Section Specific Comment Comment Response

9 1 Monitoring Attachment E Extensive monitoring activities waste precious 

limited local revenues needed for infrastructure 

repairs. Rather than monitoring an obviously 

distressed and dying watershed, funds should 

be reallocated to support clean up and 

abatement initiatives. A "Zero tolerance" dry 

weather discharge policy with dramatic, 

punitive penalties and fines can reduce 

reporting requirements to a minimum while 

advancing immediate solutions to water 

pollution.

With over 20 years of monitoring data, the 

SDRWQCB can identify subwatershed 

residential developments with special needs in 

relation to waste water. "Special need" 

communities must be required to intercept, treat 

and promote beneficial reuse of low flows at 

individual residential, neighborhood and 

development levels of analysis. Copermitees 

must upgrade and commit funds for 

installation; operations and maintenance

over the prescribed five year permit timeframe.

Funding can be derived from fines, 

subwatershed "Urban Runoff Special Districts 

for Gross Dischargers" within specific 

residential development boundaries, 

runoff/capture/reuse revenues and bond funding 

among rainwater utility districts are among 

potential capital resources. Simple low flow 

diversion inserts consisting of stormdrain T-

fittings and shallow dry wells can transport non-

permitted flows to centralized package 

treatment plants or POTW facilities.

Comment noted.  

Storm water monitoring is required in order to 

assess watershed pollutant loading, measure 

effectiveness of Best Management Practice 

(BMP) selection and implementation, and 

identify areas which require additional and/or 

better tailored BMPs to reduce storm water 

pollutants to the maximum extent practicable as 

part of the iterative process.  The goal of the 

iterative process is to reduce storm water 

pollutants discharged from the MS4 to meet 

applicable water quality standards.  Thus, the 

Regional Board feels that storm water 

monitoring should not be eliminated.

Current regulations (see Code of Federal 

Regulation 40 CFR 122.26(d)(2)(I) and (iv) 

require that non-storm water discharges into the 

MS4 system be prohibited unless specifically 

exempted.  Exempted discharges are allowable 

unless identified as a source of pollutants to the 

United States.  Dry weather monitoring is 

conducted by the Copermittees to identify illicit 

discharges, illegal connections and exempted 

categories of pollutants that are a source of 

pollution.  Thus, the Regional Board feels 

elimination of dry weather monitoring is not 

warranted.

The federal Clean Water Act (CWA) requires 

States to identify and make a list of polluted 

surface water bodies. These water bodies, 

referred to in law as "water quality limited 

segments," do not meet water quality standards 

even after discharges of wastes from point 

sources have been treated by the minimum 

required levels of pollution control technology. 

Wastewater treatment plants, a city's storm drain 

system, or a boat yard, are a few examples of 

point sources that discharge wastes to surface 

waters. States are required to compile these 

water bodies into a list, referred to as the "Clean 

Water Act Section 303(d) List of Water Quality 

Limited Segments" (List). States must also 

prioritize the water bodies on the List and 

develop Total Maximum Daily Loads (TMDLs) 

to improve the water quality.  Monitoring 

conducted has contributed to identifying "water 

quality limited segments" and Copermittees are 

required to use monitoring information to 

identify areas in the watershed that are "special 

need" and implement BMPs to the MEP for 

storm water flows.  It is expected that Low 

Impact Development (LID) requirements for new 

and existing development will intercept, treat 

and promote beneficial reuse of storm flows.

The Regional Board is not involved with 

funding determinations of the Copermittees.
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10 1 Economic General The SDRWQCB has access to funding 

mechanisms to promote wise water 

management.  Co-permitees should be provided 

with incentives and prompt, efficient technical 

assistance to acquire state and federal funding 

in remediating impacts caused by failed 

engineering projects and infrastructure within 

the watershed.

The Regional Board manages grant projects that 

receive funding through public proposition 

bonds.  The Copermittees are encouraged to 

apply for grants when available.  The 

Copermittees have received grant funding for 

projects in the past.  For example, the Municipal 

Water District of Orange County received a 

grant to retrofit up to 12 urban subwatersheds 

with smart landscape irrigation controllers, 

irrigation distribution improvements and/or 

landscape modifications to reduce nuisance 

runoff and reduce bacteria/nutrient pollutant 

loads discharged to receiving waters.  Other 

projects funded through grants in Southern 

Orange County include, the South Orange 

County IRWM plan, Munger Storm Drain 

Filtration basin in Aliso Creek, Bell, Dove, and 

Tick Creek Water Reclamation and Habitat 

Restoration projects, Upper Sulphur Creek 

Restoration, Wetland Capture & Treatment 

Network, and Heisler Park ASBS Protection and 

Preservation Project.  The Regional Board will 

continue to support worthy Copermittee projects 

in the grant competition process.

11 2 NEL B The SLCA joins other environmental 

organizations and responsible citizen groups 

demanding immediate cessation of illegal MS4 

Discharges to creek and coastal receiving 

waters and adoption of Low Impact 

Development (LID) Standards for all new 

development and redevelopment projects along 

with other Recommended Actions as previously 

submitted.

The Code of Federal Regulations (40 CFR 

122.26(d)(iv)) requires Copermittees to prohibit 

through ordinance, order or similar means, illicit 

(illegal) discharges and connections to the MS4 

system.  It is expected that non-storm water dry 

weather numeric effluent limitations will 

evaluate whether discharges from the MS4 into 

creek and coastal receiving waters are causing or 

contributing to a condition of pollution.  This 

would indicate an illicit discharge of waste is 

occurring into the MS4 system, a currently 

exempted non-storm water discharge needs to be 

removed from the exempted list and prohibited, 

and/or an existing discharge is exceedeing its 

NPDES permit (other than the MS4 Permit)  

limitations for its discharge into the MS4.
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12 2 Legal Legal The proposed Draft MS4 Permit is 

inappropriate and improper in that it violates 

laws and regulations pertaining to enforcement 

of Cleanup and Abatement Orders (California 

Water Code Section 13304); the SWRCB 

Water Quality Enforcement Policy (February 

19, 2002; pages 3,4,11,26, 39,42); the Porter-

Cologne Clean Water Act; and is a 

discriminatory violation of the State of 

California definition governing Environmental 

Justice (Government Code Section 65040.12 

and Public Resources Code Section 72000).

Although the California Water Code authorizes 

the Regional Board to issue Cleanup and 

Abatement Orders, the enforcement action is 

taken at the discretion of the Regional Board.  

As the Enforcement Policy states, 

"Every violation deserves an appropriate 

enforcement response.  However, because 

resources are limited, the RWQCBs must 

continuously balance the need to complete non-

enforcement program tasks with the need to 

address violations.  Within available resources 

for enforcement, the RWQCBs must then 

balance the importance or impact of each 

potential enforcement action with the cost of 

that action.  Informal enforcement actions are 

usually very cost effective and are therefore the 

most frequently used enforcement response.  

Most formal enforcement actions are relatively 

costly and must therefore be targeted to the 

RWQCB’s highest priority violations."

We fail to understand how the Regional Board 

can be in violation of the water code by not 

conducting a discretionary enforcement action.

The accusation that the proposed draft MS4 

permit is a discriminatory violation of the 

Environmental Justice code is vague.  It clearly 

is not the intent of the Regional Board to violate 

the Environmental Justice code.  Without more 

specific information detailing this accusation, 

the Regional Board cannot address this comment.

All references to the use of Cleanup and 

Abatement Orders to implement TMDLs have 

been deleted from the Tentative Order.

13 2 General General The pattern of negligence and waste 

characterizing systematic failed measures by 

Copermitees demands intervention by the 

SDRWCB to institute Cleanup and Abatement 

measures aimed at numerical reductions of 

contaminated flow rates in a prompt, specific 

timetable at known inland MS4 facility “point 

sources”.

The Regional Board has the discretion to issue 

Cleanup and Abatement Orders after considering 

all aspects of the violation.  The Regional Board 

has yet to issue a cleanup and abatement order 

for the alleged violations.  Nevertheless, the 

draft Tentative Order does include dry weather 

non-stormwater numeric effluent limits.
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14 2 General General To encourage compliance with basic water 

quality protection measures, mandatory 

citations must be issued against Copermitees 

for creating and perpetuating an attractive 

public nuisance by knowingly allowing inland 

dry weather MS4 discharges to accumulate and 

pollute a coastal estuarine wetland, Aliso Beach 

and the South Laguna Beach State Marine Park.

Comment Noted.

The inclusion of non-storm water dry weather 

numeric effluent limits will require all non-storm 

water discharges from the MS4 to meet effluent 

limits that are based upon applicable water 

quality criteria (Basin Plan Objective, California 

Toxic Rule, etc.).  Thus, any non-storm water 

discharge from the MS4 that is in compliance 

with effluent limitations will not be causing a 

condition of pollution in the downstream 

receiving waters.  Copermittees are currently 

required to prohibit all non-storm water 

discharges (see response to Comment No. 77), 

and must have a program in place to educate the 

public regarding such illicit discharges.  The 

Copermittees must also conduct active 

investigative monitoring, maintain a public 

reporting hotline and inspect for illicit non-storm 

water discharges.  Furthermore, the 

identification and subsequent removal of 

landscape and lawn irrigation water as a source 

and conveyance of pollutants by the 

Copermittees will require Copermittees to 

prohibit said irrigation water entering their MS4 

system.

15 2 General General SDRWQCB interventions can include:

Diversions to inland SOCWA facilities for 

treatment and reuse as reclaimed water. The 

City of Laguna Beach received SDRWQCB 

Approvals for 13 dry weather/first flush 

diversions to the Coastal Treatment Plant for 

beneficial reuse as reclaimed water. The Aliso 

Watershed, as the largest watershed in the City, 

has yet to receive approvals for any diversions. 

The inconsistent application of regulatory 

actions raises issues of fairness and legal 

propriety.  The Aliso Watershed must target 

proximate historic natural flow regimes to 

achieve any reasonable restoration of the 

habitat: creeks, canyons, coast and ocean.

The Regional Board to date has yet to receive an 

application for a waste discharge requirement, 

NPDES permit, or CWA section 401 

certification regarding a diversion for reuse in 

the Aliso watershed.  Therefore, the Regional 

Board cannot take an action without an 

application.  It should be noted that diversion 

from the MS4 to the sanitary sewer for treatment 

is allowable from a Regional Board perspective, 

provided the effluent from the sewage treatment 

facility can meet its NPDES requirements.  Any 

diversion of in-stream flows for reuse is subject 

to review and approval by the State Board 

Division of Water Rights and is not addressed 

under a NPDES MS4 permit.  A CWA Section 

401 Water Quality Certification will be required 

if a federal permit (e.g. 404 or Section 10) is 

needed.  The City of Laguna Beach's dry 

weather diversions from the MS4 did receive 

funding from proposition 84 - Areas of Special 

Biological Significance grant program.  The 

commenter is encouraged to apply for funding 

from future grant programs.
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16 2 General General SDRWQCB interventions can include:

Immediate fines levied against offending 

subwatersheds, cities, homeowner associations, 

golf courses and others with elevated dry season 

discharge rates detected during monitoring 

activities at known point sources.

Fines levied against offending inland water 

districts for failing to control urban runoff (i.e.” 

imported water byproduct”) through 

monitoring, punitive pricing structure and more 

aggressive recycled water programs.

Except for mandatory minimum penalties, the 

assessment of civil liability is at the discretion of 

the Regional Board.  The Regional Board has a 

progressive enforcement policy with multiple 

levels to ensure fair, firm and consistent 

enforcement.  The possible enforcement actions 

at the Regional Board's discretion range from a 

verbal warning, staff enforcement letter, notice 

of violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.  Assessment of civil liability is a 

possible enforcement action at the Regional 

Board's disposal.  Since, the MS4 permit only 

directly regulates the Copermittees, any 

enforcement action due to violations of the MS4 

permit would be issued to the offending 

Copermittee.  Although homeowner 

associations, private golf courses, and water 

districts may be indirectly regulated through the 

MS4 permit, enforcement of the MS4 permit 

would not be directly on those entities.  The 

Copermittee is expected to conduct any 

necessary enforcement using their jurisdiction.

17 2 Legal Legal During the current permit period, Copermitees 

have failed to achieve measurable reductions in 

MS4 discharges.  SDRWQCB must exercise 

authority and assume control over the present, 

clearly defective watershed management 

programs.  Private subcontractor services can 

be retained with stipulations for numerical 

reductions of flows and constituents within 

time certain performance parameters.  Funds 

for such services can be recovered by 

reallocating funds presently wasted by failed 

Copermitee watershed management practices.

The California Water Code does not provide the 

Regional Board the powers to assume control 

over defective watershed management programs, 

nor can it require that the discharges hire private 

subcontractors to implement the MS4 permit.  

The water code does provide the Regional Board 

with a suite of enforcment actions to induce 

compliance with permits.

18 2 General General As mitigation for a pattern of failed watershed 

management programs that flood creek and 

coastal waters, Copermitees should be directed 

to restore the Aliso Coastal Estuary Wetlands to 

1970 water levels for the reintroduction of the 

federally listed tidewater goby (designated 

“Potential Reintroduction Site” – US Fish and 

Wildlife Service, South Coast Recovery Unit: 

Sub-Unit SC 1 (Eastern Half), 2005).

The Regional Board is aware of the status of and 

the possibility of re-introduction of the tidewater 

goby.  While the Tentative Order regulates 

discharges from the MS4, the comment is 

unclear as to what "water levels" are/were.   The 

Tentative Order does not require mitigation for 

failed Best Management Practices, but does 

require additional and better tailored BMPs be 

implemented to treat storm water pollutants to 

the MEP.  It is expected that municipal action 

levels and non-storm water numeric effluent 

limits will attain water quality that will fully 

support re-introduction of the tidewater goby.  

The Basin Plan for the San Diego Region 

currently does not have water quality objectives 

or criteria for maintaining or reducing "water 

levels" if "water levels" are referring to the 

amount of flow within receiving waters.
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19 2 Monitoring Attachment E In support of recommended action C.2., revise 

timeframes to require each Copermittee, 

beginning no later than the First not 3rd year 

following adoption of this Order, shall begin 

the non-storm water dry weather numeric 

effluent monitoring as described in Attachment 

E of the Order.

Comment noted.  The Regional Board has made 

a concerted effort to maintain consistency 

between the Copermittees existing non-storm 

water IC/ID monitoring program and that 

required under the Tentative Order to determine 

compliance with numeric limits.  It is expected, 

however, that some changes will be required, 

and the Regional Board recognizes that time 

may be needed to implement such changes.  This 

does not, however, exempt Copermittees from 

prohibiting non-storm water discharges into the 

MS4, conducting IC/ID investigations, nor 

identifying any additional exempted discharges 

that are a source of pollution.

20 2 Legal E. Relative to item E.1. f., Utilize aggressive 

enforcement mechanisms to require compliance 

with Copermittee storm water ordinances, 

permits, contracts, or orders;

To save municipal funds for staff enforcement, 

provide rewards and bountys to citizen 

monitors for information leading to 

identification of prohibited runoff discharges to 

MS4 infrastructure.

The Regional Board has a progressive 

enforcement policy with multiple levels to 

ensure fair, firm and consistent enforcement.  

The possible enforcement actions at the 

Regional Board's discretion range from a verbal 

warning, staff enforcement letter, notice of 

violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.  The Regional Board does not have the 

authority or resources to provide rewards and 

bounties to citizen watchdog groups.

21 2 Hydromod F. Throughout the Order, water quantity is rarely 

mentioned or given adequate consideration as it 

relates to transportation of pollutants and 

erosion of local receiving waters.

Scientific data and knowledge is increasingly 

aware that water quantity is an issue intimately 

related to water quality.  Importing water from 

other areas can cause harm to beneficial uses in 

those areas due to pumps and water diversions.  

Imported water containing high dissolved salts 

can have a negative impact on groundwater 

supplies and native beneficial uses.  Excess 

water quantity can cause a habitat type change 

from saline or brackish habitat to freshwater.  

Excess water quantity can cause devastating 

hydromodification impacts.  To that end, the 

draft Tentative Order contains several provisions 

to address water quantity.  First, the draft 

Tentative Order has removed over-irrigation 

from the list of non-storm water discharges 

exempted from prohibition.  Second, the draft 

Tentative Order has requirements for the 

Copermittees to draft and implement a 

hydromodification management plan.  Third, the 

draft Tentative Order requires priority 

development projects to implement low impact 

development BMPs that retain onsite and/or 

biofilter the volume of runoff from the 24 hour 

85th percentile storm event.  Lastly, the draft 

Tentative Order requires the Copermittees to 

examine retrofitting opportunities within their 

jurisdiction.
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22 2 General General Twenty years and $20 million represents too 

much time and too much money wasted on 

mismanagement of dry weather urban runoff 

pollution contaminating Aliso Creek, Aliso 

Beach and the South Laguna Beach State 

Marine Park. According to Stream Gage 

Information (Appendix D, Aliso Creek 

Watershed Chapter), “Data consisting of 

periodic discharge measurements was measured 

at one site on Aliso Creek between the years of 

1932 and 2002….Historically (pre-

urbanization), Aliso Creek was an ephemeral 

creek”. Water quality laws and regulations are 

not intended to be implemented for the 

convenience of Copermitees, inland Water 

Districts and their cohorts among the 

Residential Development and Building 

Industries. Dry weather MS4 discharges are 

directly attributable to the collective practices 

of these entities and constitutes an industrial 

wastewater by product from known point 

sources.

Arguments to perpetuate and allow ongoing 

water pollution based upon “Maximum Extent 

Practicable”, while being a scientifically 

imprecise concept, does not on balance take 

into account “practical” protection of 

irreplaceable coastal wetlands and ocean 

resources unnecessarily flooded by dry weather 

MS4 discharges. Nor does this argument 

account for the “unpractical” and costly 

poisoning of local sea mammals, birds and 

humans with water borne illnesses.

The San Diego Watershed Treatment System, 

supervised by the Santa Ana Regional Water 

Quality Control Board, demonstrates the 

effectiveness of strategic interventions sited 

among known inland point sources. Removing 

harmful dry weather urban runoff water quality

constituents and elevated flows is possible 

through aggressive leadership by Regional 

Boards.

The draft Tentative Order includes numeric 

effluent limits for non-storm water dry weather 

discharges.  In addition, since over-irrigation has 

been identified by the Copermittees as a source 

and conveyance of pollutants, the draft Tentative 

Order now prohibits over-irrigation discharges.  

These two measures show leadership by the San 

Diego Regional Board in addressing pollutants 

in the MS4 discharge.  Treatment devices within 

receiving waters are not allowed by the draft 

Tentative Order.  As the discussion of Finding 

E.7 in the fact sheet states:

"Allowing polluted runoff to enter receiving 

waters prior to treatment to the MEP will result 

in degradation of the water body and potential 

exceedances of water quality standards, from the 

discharge point to the point of dissipation, 

infiltration, or treatment. Furthermore, the 

construction, operation, and maintenance of a 

pollution control facility in a water body can 

negatively impact the physical, chemical, and 

biological integrity, as well as the beneficial 

uses, of the water body. This requirement is 

supported by federal regulation 40 CFR 

131.10(a) and USEPA guidance. According to 

USEPA,146 “To the extent possible, 

municipalities should avoid locating structural 

controls in natural wetlands. Before considering 

siting of controls in a natural wetland, the 

municipality should demonstrate that it is not 

possible or practicable to construct them in sites 

that do not contain natural wetlands… Practices 

should be used that settle solids, regulate flow, 

and remove contaminants prior to discharging 

storm water into a wetland.”
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23 3 General General Instead of damming up the creek as proposed 

by the SUPER Project, I wholeheartedly 

support you in your efforts to tighten the MS4 

Permit so that

the 6 cities upstream and Laguna Beach 

downstream are forced to significantly reduce 

their toxic run-off. I believe that as a result of 

this we do not need the SUPER Project (or any 

other Army Corps of Engrs flood control for 

that matter) which will destroy our wilderness 

park in Aliso Canyon. Besides the destruction 

of our wilderness park at the very most the 

SUPER Project will only clean the bacteria at 

the outflow of the creek not in the wilderness 

park and the chemical effluents will remain as a 

nasty soup flowing into the ocean.

Furthermore, based on our research, we have 

found that the clean up area proposed for the 

end of the creek will be the first item to be cut 

from the

project. If that should happen, the SUPER 

Project will have done nothing but destroy our 

wilderness park and leave the water quality as 

an unresolved major issue. I have grandchildren 

that I would like to see be assured of 

swimming, skim boarding and surfing in clean 

ocean water not the toxic mess that exists today 

because of the Upstream Cities and my own 

city's inability to support the MS4 Permit. 

Laguna Beach should be working with the 6 

Upstream Cities to bring them on board, not 

acting as just another deterrent to a much 

needed strengthening of the MS4 Permit.

We need the 6 Upstream Cities to take 

responsibility one by one to contain and 

drastically reduce their urban run-off and by 

tightening the MS4 Permit will demand that 

they do so.

Comment noted.  The SUPER project will be 

subject to the MS4 permit where applicable.  

The SUPER project will require a Clean Water 

Act Section 401 water quality certification from 

the Regional Board.  The Regional Board plans 

on a closer review of the SUPER project through 

the 401 certification process.
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24 4 General General Last February, the Copermittees took from your 

closing remarks a commitment that your staff 

would look at consistency with existing and 

draft MS4 permits, including those from the 

Regional Water Quality Control Boards 

(RWQCBs) for the Santa Ana and Los Angeles 

regions.  At the same time, USEPA also 

expressed an interest in seeing greater 

permitting consistency between RWQCBs.  

More recently, the final report of the Little 

Hoover Commission identified the lack of 

consistnecy between RWQCBs as a critical area 

of concern with respect to the ability of the 

State to deliver on its water quality protection 

mandates.  It is also a key issue for the Orange 

County Stormwater Program which is subject to 

the jurisdiction of two RWQCBs.

Nonetheless, and in spite of precious assurances 

and concerns, the March 13, 2009 Tentative 

Order is fundamentally different from the 

current draft MS4 permit for North Orange 

County (Tentative Order R8-2009-0030) in 

many key programmatic areas.  While your 

staff has acknowledged that they will likely 

incorporate the North Orange County permit's 

land development provisions, they are reluctant 

to eliminate other areas of inconsistency.  This 

disinclination erodes the credibility of the 

regulatory framework for stormwater in 

California and serves to confound the ability of 

local government and the regulated community 

to effectively address a key environmental 

mandate at a time of unprecedented fiscal 

constraint.  It is therefore necessary for us to 

continue to seek revisions to the Tentative 

Order supportive of a cohesive and cogent 

alignment of the North and South County 

permits on the basis that consistency is 

important to the credibility of our respective 

efforts to manage urban runoff and is vital to 

sustaining the obvious cost effectiveness of a 

single and coordinated Countywide program in 

Orange County.

It is important to note that consistency between 

permits does not imply that permits be identical.  

The San Diego Regional Board's draft Tentative 

Order for MS4 discharges in Southern Orange 

County does meet a level of consistency to allow 

those few cities and the County of Orange who 

are in both Regions to develop a comprehensive 

program that is protective of the unique water 

quality standards in Southern Orange County.  

In addition, nothing in the draft Tentative Order 

is in conflict or contradicts the municipal permit 

recently adopted by the Santa Ana Regional 

Board.  Requirements for low impact 

development, and the definition of a priority 

development project are particularly consistent if 

not identical to the requirements in the Riverside 

Regional Board's recently adopted MS4 permit 

for North Orange County.

The San Diego Regional Board staff met several 

times in 2008 to seek consistency with staff 

from the Los Angeles Regional Board, Riverside 

Regional Board, State Board and the USEPA.  

Consistency, unfortunately, was not much of an 

issue for the other Regional Boards due to a lack 

of comments or requests to be consistent from 

their stakeholders.  Consistency among all MS4 

Permits in Southern California is beyond the San 

Diego Regional Board’s authority due to the 

semi-autonomous Regional Board system 

established by State law.

Nevertheless, we are sensitive to the 

Copermittee's concerns of consistency and have 

sought to write the draft Tentative Order to 

protect Water Quality and allow the County and 

those affected Cities to develop a single 

program.  First and foremost, the draft Tentative 

Order is consistent with the Clean Water Act, 

Code of Federal Regulations and USEPA 

guidance.  These federal regulations are the 

driving force behind the requirement for the 

MS4 permit and this reissuance.  To reach 

consistency with the federal regulations, several 

changes are in the draft Tentative Order, namely, 

the removal of the term "urban runoff,” 

prohibition of over-irrigation discharges, and the 

numeric effluent limitations for dry weather non-

storm water discharges.   In addition, the draft 

Tentative Order must comply with the anti-

backsliding requirements found in 40 CFR 

122.44(l): "[W]hen a permit is renewed or 

reissued, interim effluent limitations, standards 

or conditions must be at least as stringent as the 

final effluent limitations, standards, or 

conditions in the previous permit."

The draft Tentative Order has to be consistent 

with the San Diego Regional Board's Basin 

Plan.  The Basin Plan defines the unique water 

quality objectives and beneficial uses in 

Southern California that the draft Tentative 

Order is seeking to protect and restore.  South 

Orange County is unique from North Orange 

County in several aspects.  Besides the obvious 

differences of land use, population density, 

cultural makeup and geology, several receiving 

waters in Southern Orange County have been 

identified as having Warm and Cold habitat 
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beneficial uses.  Receiving waters in Northern 

Orange County have not been identified as 

having Warm and Cold habitat beneficial uses.

The Regional Board also has to be concerned 

about consistency with other MS4 permits 

issued by the San Diego Regional Board.  The 

Regional Board has three separate MS4 permits 

to write and enforce.  To have a fair and 

consistent enforcement policy implemented by 

the Regional Board, the MS4 permits issued by 

the Regional Board need to be consistent.  The 

difficulty for Regional Board staff to understand, 

review reports and adequately enforce 

inconsistent MS4 permits puts an unnecessary 

strain on the Regional Board's limited 

resources.  

The County of Orange's criteria for consistency 

cannot be a hindrance to improvements in the 

science and regulation of water quality.  Some 

might argue that to be truly consistent would be 

a return to the regulations and water quality 

observed in 1990 when the first NPDES permit 

was issued for MS4 discharges.  This 

progressive increase in water quality science and 

knowledge is supported in USEPA guidance.  

For example, in its "Interim Permitting 

Approach for Water Quality-Based Effluent 

Limitations in Storm Water Permits" (61 FR 

43761), USEPA states, "In cases where adequate 

information exists to develop more specific 

conditions or limitations to meet water quality 

standards, these conditions or limitations are to 

be incorporated into storm water permits, as 

necessary and appropriate.”

Even with these constraints on consistency, the 

draft Tentative Order is consistent with the 

Santa Ana Regional Board's North Orange 

County MS4 permit, especially in regard to the 

requirements for Low Impact Development at 

Priority Development Projects.  While being 

consistent, this draft Tentative Order is also 

implementing the USEPA's policy on watershed 

permitting.  At this point in time, adopting an 

identical permit to that in a separate watershed 

could be construed to be in violation of 

USEPA's stated policy on implementing NPDES 

permitting activities on a watershed basis.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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25 4 MAL D. The Permittees' concerns with the imposition of 

Municipal Action levels (MALs) and Numeric 

Effluent Limits (NELs) have been presented to 

your staff. The Permitees' fundamental concern 

is that the method of application is clearly 

inconsistent with the definitive guidance in this 

area, specifically the State Water Board's Blue 

Ribbon panel report on the feasibility of 

numeric effluent limits. In June 2006, this panel 

concluded that it is not feasible at this time to 

set numeric effluent criteria for municipal 

BMPs and in particular urban discharges. In 

2009, this conclusion continues to be the 

published position of USEPA on this issue.  

Clearly, both the RWQCBs and the Permittees 

have a keen interest in being able to 

demonstrate and report the effectiveness of 

their stormwater protection and management 

efforts. However, this effort by your staff to 

include MALs as the basis for compliance with 

the MEP standard in the permit is inappropriate 

on both technical and legal grounds. Likewise, 

the water quality based NELs established for 

non-stormwater discharges are legally and 

regulatorily unsupported. Nonetheless, we 

recognize the value of action levels and will 

continue to seek provisions that support the 

better application of published guidance on 

program effectiveness assessment including the 

development and application of benchmarks. 

Indeed, the Permittees commend the Dry 

Weather Reconnaissance Program to you as the 

model application of water quality benchmarks 

in a manner entirely consistent with the 

recommendations of the BlueRibbon Panel.

The Regional Board has reviewed and taken into 

consideration the findings from the Blue Ribbon 

report: The Feasibility of Numeric Effluent 

Limits Applicable to Discharges of Storm Water 

Associated with Municipal, Industrial and 

Construction Activities, dated June 14, 2006.  

The report, written specifically for discharge of 

storm water, finds it infeasible to establish 

numeric effluent limitations and recommends 

utilizing action levels based upon a nationwide 

and/or localized dataset.  TheTentative Order 

has included action levels, or Municipal Action 

Levels (MALs), which are not numeric effluent 

limitations.  Language in the updated errata has 

been changed and a MAL exceedance no longer 

creates a presumption that MEP is not being 

met.  Thus, MALs are not representative of the 

MEP standard, but shall be used by 

Copermittees to determine priorities for BMP 

implementation (see response to Comment 33 

for further discussion).

In regards to the non-storm water numeric 

effluent limits (NELs), the Blue Ribbon report 

was specifically written to address discharges of 

storm water. Non-storm water discharges are not 

addressed by the report.  While the dry weather 

reconnaissance program has established 

benchmarks and successfully detected, 

investigated and eliminated illicit discharges, the 

discharges of non-storm water from the MS4 are 

causing or have the reasonable potential to cause 

excursions above applicable water quality 

standards.  Thus, in order to protect the 

Beneficial Uses of the waters of the State, 

numeric effluent limits for these non-storm 

water discharges have been proposed.  Inclusion 

of numeric effluent limits is consistent with 

other adopted Orders for non-storm water 

discharges (see response to Comment 39 for 

further discussion).
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26 4 General General At the inception of the Stormwater Program, 

the County of Orange, as Principal Permittee, 

and the Permittees developed a Drainage Area 

Management Plan (DAMP) to serve as the 

principal policy and programmatic guidance 

document for the Program. Since 1993, the 

DAMP has been modified through an adaptive 

management process to reflect the needs of the 

Permittees, ensure Permittee accountability, 

and deliver positive water quality and 

environmental outcomes.  The DAMP now 

provides definitive guidance to each Permittee 

in the development of its Local Implementation 

Plan (LIP) which specifically describes how the 

Program will be implemented on a 

city/jurisdiction basis. It also includes 

Watershed Action Plans (WAPs) for each of the 

six South Orange County watersheds targeting 

pathogen indicator bacteria.  Concurrently, the 

annual progress report has been developed into 

a systematic assessment of program 

effectiveness at jurisdictional, watershed and 

countywide levels of resolution, using program 

effectiveness assessment guidance from the 

California Stormwater Quality Association 

(CASQA) and a comprehensive environmental 

quality dataset. Nevertheless, the Tentative 

Order seeks to impose additional planning 

requirements including jurisdictional 

workplans, a business plan and additional 

planning efforts that might be triggered by 

exceedances of a water quality action level. The 

Permittees believe that strategically adjusting 

the existing planning processes, rather than 

simply creating additional planning 

requirements, should be the basis of the 

Tentative Order's programmatic requirements. 

Such an approach also offers the additional 

potential benefit of identifying opportunities to 

reduce rather than increase the administrative 

burden of the Program for both the RWQCB 

and for the Permittees.

While the DAMP may play an important role in 

aiding the Copermittees in their development of 

effective local programs, its development is not 

required in the Tentative Order. It generally 

serves as a collection of model program 

components from which the Copermittees have 

chosen to base their own individual programs.  

The DAMP and Report of Waste Discharge 

(ROWD) submitted to the Regional Board in 

August 2006 constitute the application for 

reissuance of the municipal storm water permit. 

The Regional Board is not obligated to accept 

the proposed program as the equivalent of the 

NPDES requirements.  Instead, the Regional 

Board has the responsibility of requiring 

measures that are reasonable and necessary to 

protect water quality objectives in the Permit 

area.  While the Copermittees may elect to 

incorporate elements of the DAMP into their 

local programs, certain requirements in the 

Tentative Order must be specific enough to 

ensure that the local programs will reduce 

discharges of storm water pollutants from 

municipal separate storm sewer systems (MS4s) 

to the maximum extent practicable (MEP) and 

effectively prohibit non-storm water discharges 

(unless exempted or covered by a separate 

permit).  The DAMP is not an enforceable 

document by the Regional Board.  When 

Copermittees choose to follow the DAMP, 

ultimately the individual Copermittee has a 

responsibility to comply with the draft Tentative 

Order whether or not the DAMP guides them in 

compliance.  Therefore, the draft Tentative 

Order allows each individual Copermittee the 

flexiblity to tailor their programs to their 

individual needs through the Local 

Implementation Plan and jurisdictional work 

plans.

Please note that the requirements for a business 

plan have been removed from the Tentative 

Order.

27 4 SUSMP F.1 With land development projects, the installation 

and subsequent maintenance of treatment 

controls certainly needs to be verified. 

However, self certification is already a 

verification mechanism being used by 

Permittees and it and other third party 

verification mechanisms should not be 

precluded by the Tentative Order in exclusive 

favor of [Cop]ermittee inspection. The current 

opportunity to strategically re-consider the use 

of inspection resources should be used to target 

and focus these activities rather than simply 

expand their scope. Furthermore, given the 

current state of the economy, the 

[Cop]ermittees, like all municipalities, are 

facing shrinking budgets. Consequently the 

RWQCB should give great weight to the best 

use of limited resources in achieving water 

quality objectives.

The requirements to track and annually inspect 

high priority post-construction BMPs is in 

response to findings from the 2005 audits and 

from USEPA guidance.  The 2005 audits found 

that the Copermittees were not adequately 

tracking post-construction BMPs.  The final 

audit report recommended that each city should 

develop a system to verify implementation and 

track post-construction BMPs to ensure 

adequate maintenance.  The draft Tentative 

Order does not preclude the Copermittees from 

using self certification or other equally effective 

approaches for low or medium priority post 

construction BMPs.  Inspections are required for 

high priority BMPs due to their threat to water 

quality.  Inspections are more reliable than self-

certifications in verifying compliance.  

Inspections can also be a means of checking on 

the accuracy of self-certifications.  The 

requirements in the draft Tentative Order are 

consistent with the requirements in the adopted 

San Diego County MS4 permit, Order No. R9-

2007-0001.

Draft Response to Comments R9-2009-0002 Page 15 of 198

0004570



Comment

No. Commenter Subject Section Specific Comment Comment Response

28 4 Overirrigation B. The prescribed prohibition on irrigation runoff 

also needs to be very carefully considered.  

Project Pollution Prevention, the public 

education and outreach initiative of the 

Program, is already targeting overwatering as a 

residential practice of concern.  Moreover, the 

effectiveness of the overall public education 

effort has been validated by public opinion 

surveys that show incremental and statistically 

significant increases in public awareness of 

stormwater issues, as well as positive changes 

in protective behaviors.  In light of this 

progress, implementation of the prohibition 

would risk eroding general public support for a 

Program that is successfully fostering a 

stewardship ethic in residential environments. 

There is also concern that the provision would 

force the expenditure of scarce resources on an 

issue that is already being addressed by water 

districts dealing with water conservation 

imperatives.

The Regional Board disagrees that removing the 

exemption for irrigation-related discharges from 

the non-storm water prohibition will erode the 

public from fostering and stewarding their 

residential environments.  Several citizens at 

recent public meetings have voiced their support 

for this action.

Furthermore, the removal of the exemption is 

required by federal law.  Section 

402(p)(3)(B)(ii), permit requirements for 

municipal discharges, states that municipal 

storm water NPDES permits: "shall include a 

requirement to effectively prohibit non-storm 

water discharges into the storm sewers."  The 

Federal Register (55, page 48037) and 40 CFR 

122.26(d)(iv)(B) clarifies that certain 

components and categories of discharges are not 

required to be prohibited.  The Code of Federal 

Regulations requires the discharger have: "…a 

program, including inspections, to implement 

through ordinance, orders or similar means to 

prevent illicit discharges to the municipal 

separate storm sewer system; this program shall 

address all types of illicit discharges, however, 

the following category of non-storm water 

discharges or flows shall only be addressed 

where such discharges are identified by the 

municipality as sources of pollutants to the 

United States: water line flushing, landscape 

irrigation, diverted stream flows, rising ground 

waters, uncontaminated groundwater infiltration 

(as defined at 40 CFR 35.2005(20) to separate 

storm sewers, uncontaminated pumped 

groundwater,…"  As such, the identification of 

any of these categories as a source of pollutants 

requires them to be addressed as illicit 

discharges, which are not authorized under the 

CWA, and are required to be “effectively 

prohibited” via ordinance, order or similar 

means.  Therefore, the prohibition on irrigation 

runoff is required by the federal regulations 

since the Copermittees have identified irrigation 

runoff as a source and conveyance of pollutants 

(as identified in the Supplemental Fact Sheet). 

It is encouraging to hear that the County believes 

their overall public education effort is showing 

improvements in public awareness and changes 

in protective behavior.  Therefore, the 

overirrigation prohibition will dovetail into their 

already effective public education programs.  As 

public agencies, the Copermittees must be aware 

and address their public concerns and the 

Copermittees are expected to use appropriate 

discretion through their education and 

enforcement mechanisms to alleviate those 

public concerns.  As long as the Copermittees 

have a program in place to effectively prohibit 

over-irrigation runoff from entering the MS4, 

they are likely to be in compliance with this 

Tentative Order.  Coordination with the water 

districts is an acceptable and preferred method 

of compliance.

Draft Response to Comments R9-2009-0002 Page 16 of 198

0004571



Comment

No. Commenter Subject Section Specific Comment Comment Response

29 4 Existing Development F.3. The last area of prescribed new regulatory 

oversight is mobile businesses. The Permittees 

have already produced educational materials for 

these businesses, cooperatively developed wash 

water disposal options with Orange County's 

sewering agencies, and coordinated on 

enforcement. The further required regulation of 

these businesses is a potentially resource 

intensive undertaking that currently appears to 

lack a strong technical rationale.

Mobile businesses have been identified as 

sources of pollutants in storm water runoff.  The 

current MS4 Permit lists mobile businesses as 

one category for which BMPs must be 

developed.  Separation of BMP implementation 

for Mobile Businessess in the Tentative Order is 

not a significant change from the existing Order. 

It is appropriate to segregate mobile businesses 

from fixed location businesses in the reissued 

Permit, because of the unique difficulties 

associated with regulating mobile businesses.  

The language in the Tentative Order is intended 

to provide broad flexibility to the Copermittees 

to account for the individual make-up of each 

municipality and for the difficulties with 

identifying and communicating with mobile 

business operators.

Understandably, identifying mobile businesses 

within each jurisdiction and enforcing storm 

water regulations on those mobile businesses is a 

challenge. The draft Order's requirement for 

Mobile Businesses provides flexibility in dealing 

with these difficulties by allowing the 

Copermittees to coordinate and share mobile 

business inventories. The mobile business 

section includes the option for the Copermittees 

to share mobile business inventories, BMP 

requirements, enforcement action information, 

and education methodologies.  Sharing this type 

of information would save resources.

30 4 LID F.1 More recently the County provided the Santa 

Ana RWQCB with a more detailed conception 

of a framework for land development. It 

predicates permit compliance on management 

of the 85th percentile storm volume. presumes 

the application of LID BMPs based upon a 

prioritized consideration of infiltration, capture 

and re-use, evapotranspiration, and bio-

retention/biofiltration, and requires treatment of 

residual runoff volumes for which the 

application of LID BMPs has been determined 

to be infeasible at site, sub-regional and 

regional scales. The framework also integrates 

options for water quality credits and provides 

for alternate compliance approaches including 

participation in a watershed project and 

contributions to an "in-lieu~ fund.

It also explicitly recognizes bio-retention/bio-

filtration BMPs as LID BMPs and the 

continued and entirely legitimate contribution 

of effective structural BMPs such as 

constructed wetlands and detention ponds to 

the practice of stormwater quality management.

The [Cop]ermittees believe that it is imperative 

that there be a uniform countywide 

development standard for water quality 

protection. Consequently, the framework 

language that is currently being supported by 

both the North Orange County Permittees and 

staff of the Santa Ana Regional Board should 

be the starting point for discussion with respect 

to the subject Tentative Order.

The draft Tentative Order and errata sheet has 

updated LID language that is consistent with the 

recently adopted Riverside Regional Board 

(Region 8) MS4 permit for North Orange 

County.  The updated language has provisions 

for the inclusion of LID biofiltration while 

protecting water quality.  The LID language also 

provides an individual city the freedom and 

flexibility to implement development standards 

independent of the County that are more 

protective of water quality and more suited for 

the unique conditions found in their city.
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31 4 General General In advance of preparing the Report of Waste 

Discharge (ROWD) the Permittees undertook a 

detailed program assessment drawing upon 

prior annual report findings, a comprehensive 

environmental quality database, audit findings, 

facilitated workshops, and the CASQA 

Program Effectiveness Guidance, This 

assessment provided a strong technical basis for 

the further improvements to the Orange County 

Stormwater Program recommended in the 

ROWD, these improvements have been 

subsequently validated in later annual progress 

reports, These informational resources and, in 

particular, the environmental quality database, 

have been compiled at great expense and 

provide unique and site specific information on 

the state of Orange County's surface waters and 

the performance of the Orange County 

Stormwater Program, To the extent that the 

Tentative Order prescribes requirements 

supplemental to the ROWD recommendations 

they need to be explicitly supported by a strong 

technical justification that is developed from 

the information that has been compiled over the 

last 18 years by the [Cop]ermittees.  New 

requirements also need to be consistent with the 

federal stormwater regulations and within the 

scope of the Clean Water Act.

The Regional Board appreciates and respects the 

expertise of the Copermittees in implementing 

local programs.  The commenter, however, 

incorrectly restricts the Regional Board to using 

information compiled only by the Copermittees 

in the last 18 years.  In addition, to the data 

provided by the Copermittees, the fact sheet 

cites technical information from federal 

guidance, State plans and policies, and 

independent studies.  The draft Tentative Order 

is consistent with the federal stormwater 

regulations and within the scope of the Clean 

Water Act.  Several changes to the draft 

Tentative Order were made to be consistent with 

the federal regulations including the removal of 

the term "urban runoff," inclusion of non-

stormwater dry weather numeric effluent limits, 

and the prohibition on over irrigation water.

32 4 MAL D. Contrary To Established Federal Law, the 

Tentative Order Would Require Permittees to 

Meet Numeric Effluent Limits for Discharges 

from the MS4

A. Basing Permit Compliance on Municipal 

Action Levels is Inconsistent with Federal and 

State Guidance and Not Required by the Clean 

Water Act.

The March 13, 2009 draft of the Tentative 

Order imposes on Permittees for the first time 

the concept of “Municipal Action Levels” or 

“MALs.” Beginning in the fourth year after 

adoption of the permit, discharges from the 

MS4 that exceed the MALs (which are numeric 

concentration levels for designated pollutants) 

would give rise to a presumption that the 

Permittee was not complying with the MEP 

standard. In other words, the Permittee would 

be presumed to be in violation of the permit.  

The County objects to this significant new 

requirement for several reasons.

MAL language has been changed and new 

language is located in the Updates to the 

Tentative Order.  Langauge has been changed so 

the exceedance of a MAL does not give rise to 

the presumption that the Copermittee is not 

complying with the MEP standard.  Please see 

full response to Comment 33.
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33 4 MAL D 1. As Proposed, the Municipal Action Levels 

for Discharges from the MS4 Could Be 

Considered Numeric Effluent Limits Not 

Required by Federal

Law

First, to the extent the MALs are considered 

numeric effluent limitations, they are not 

required by the Clean Water Act. The Clean 

Water Act defines “effluent limitation” as “any 

restriction established by a State or [the U.S. 

EPA] on quantities, rates, and concentrations of 

chemical,  physical, biological, and other 

constituents which are discharged from point 

sources…” CWA § 502; 33 U.S.C. § 1362(11). 

The proposed MALs meet this definition. 

Because an exceedance of a MAL may result in 

a permit violation, the MALs represent a 

restriction on concentrations of designated 

constituents discharged from the MS4. Because 

they are expressed numerically rather than 

through narrative, they would be considered 

numeric effluent limitations.

The MAL language has been updated to reflect 

that an excursion above a MAL does not create a 

presumption that MEP is not being met.  

Instead, a MAL exceedance is to be used by the 

Copermittee as an indication that the MS4 storm 

water discharge point is a definitive "bad actor," 

and the result from the monitoring needs to be 

considered as part of the iterative process for 

reducing pollutants in storm water to the MEP.  

A MAL is not a restriction on a quantity, rate or 

concentration, but is a level at which actions that 

further reduce pollutants from that discharge 

point need to be evaluated in order to reduce 

storm water pollutants to the MEP. Thus, MALs 

are not effluent limitations as defined by the 

CWC or CWA.  This is further discussed in the 

updated Supplemental Fact Sheet.

The approach of using "action levels" is 

consistent with recommendations made by 

USEPA in their Interim Permitting Approach for 

Water Quality-Based Effluent Limitations in 

Storm Water Permits, dated August 26, 1996:

"Under the Clean Water Act(CWA) and NPDES 

regulations, permitting authorities may employ a 

variety of conditions and limitations in storm 

water permits, including best management 

practices, performance objectives, narrative 

conditions, monitoring triggers, action levels 

(e.g., monitoring benchmarks, toxicity reduction 

evaluation action levels), etc., as the necessary 

water-quality based limitations, where numeric 

water quality based effluent limitations are 

determined to be unnecessary or infeasible".  As 

such, these action levels are not considered 

numeric water quality-based effluent limits.

It should be noted that a purpose of monitoring, 

required under this and previous Orders, is to aid 

in the evaluation of implemented programs and 

BMPs in reducing pollutants in storm water 

discharges to the MEP.  The tentative 

Monitoring and Reporting Program states:

A. This Receiving Waters and Urban Runoff 

Monitoring and Reporting Program is intended 

to meet the following goals:

2.Measure and improve the effectiveness of the 

Permittees’ urban runoff management programs;

3.Assess the chemical, physical, and biological 

impacts to receiving waters resulting from  

runoff discharges;

4.Characterize runoff discharges; 

5.Identify sources of specific pollutants;

6.Prioritize drainage and sub-drainage areas that 

need management actions;

9.Provide information to implement required 

BMP improvements

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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34 4 MAL D The Clean Water Act does not require that MS4 

permits include numeric effluent limitations.  

Instead, MS4 permits “shall require controls to 

reduce the discharge of pollutants to the 

maximum extent practicable, including 

management practices, control techniques and 

system, design and engineering methods…” 

CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 

1342(p)(3)(B)(iii). In other words, discharges 

from the MS4 must meet the so-called “MEP” 

standard. Unlike other technology-based 

standards, the MEP standard is not defined in 

the Clean Water Act or in federal regulations. It 

is intended to be flexible, to allow the 

development of site-specific permit conditions 

based on the best professional judgment of the 

permit writer. See, e.g., 55 Fed. Reg. 47989, 

48038 (Nov. 16, 1990); 64 Fed. Reg. 68721, 

68754 (Dec. 8, 1999); U.S. EPA Region IX, 

Storm Water Phase I MS4 Permitting: Writing 

More Effective, Measurable Permits (February 

2003).

Please see response to comment 33.

35 4 MAL D The Clean Water Act also provides that MS4 

permits include “other provisions as [U.S. EPA] 

or the State determines appropriate for the 

control of [ ] pollutants” discharged from the 

MS4.  CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 

1342(p)(3)(B)(iii). Case law has interpreted this 

language to allow, but not require, U.S. EPA or 

a State to impose requirements in MS4 permits 

that go beyond the MEP standard, such as 

numeric effluent limits. See, e.g., Defenders of 

Wildlife v. Browner, 191 F.3d 1159, 1166-67 

(9th Cir. 1999); Building Industry Association 

of San Diego County v. State Water Resources 

Control Board, 124 Cal.App.4th 866, 885-86 

(2005). In other words, the MEP standard is the 

statutory floor for MS4 permits.  MS4 permits 

must require that discharges from the MS4 

meet the MEP standard.  The Clean Water Act 

allows, but does not require, MS4 permits to 

include requirements more stringent than the 

MEP standard.  Therefore, to the extent the 

MALs are considered numeric effluent 

limitations, more stringent than what is 

required by the MEP standard, they are not 

required by the Clean Water Act.

Please see response to comment 33.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

36 4 MAL D 2. Defining MEP in Terms of the MALs is 

Inconsistent with Established State and Federal 

Guidance.

To the extent the MALs are defining MEP 

rather than imposing requirements that go 

beyond MEP, they also are inappropriate.  As 

proposed, the Tentative Order provides that if a 

discharge exceeds a MAL, it will be presumed 

that the Permittee has not met the MEP 

standard. In other words, at a minimum, the 

MAL for a given pollutant represents MEP.  

This is inconsistent with federal and state 

guidance on the MEP standard.

Please see response to comment 33.
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37 4 MAL D As discussed above, the MEP standard is not 

defined by the Clean Water Act or by U.S. 

EPA. After its initial experience with the MEP 

standard as implemented through the Phase I 

MS4 permits, U.S. EPA provided additional 

guidance as to the standard in the preamble to 

its Phase II regulations for small MS4s: EPA 

has intentionally not provided a precise 

definition of MEP to allow maximum flexibility 

in MS4 permitting. MS4s need the flexibility to 

optimize reductions in storm water pollutants 

on a location-by-location basis. EPA envisions 

that this evaluative

process will consider such factors as conditions 

of receiving waters, specific local concerns, and 

other aspects included in a comprehensive 

watershed plan. Other factors may include MS4 

size, climate, implementation schedules, current 

ability to finance the program, beneficial uses 

of receiving water, hydrology, geology, and 

capacity to perform operation and maintenance. 

The pollutant reductions that represent MEP 

may be different for each small MS4, given the 

unique local hydrologic and geologic concerns 

that may exist and the differing possible 

pollutant control

strategies. . . . EPA envisions application of the 

MEP standard as an iterative process.  MEP 

should continually adapt to current conditions 

and

BMP effectiveness and should strive to attain 

water quality standards. Successive iterations of 

the mix of BMPs and measurable goals will be 

driven by the objective of assuring maintenance 

of water quality standards. . . . 64 Fed. Reg. at 

p. 68754.

Please see response to comment 33.

Furthermore, proposed changes to the Tentative 

Order include a requirement  to update MALs to 

include end-of-pipe storm water montoring data, 

thus creating a more localized dataset, which is 

the approach preferred by the 206 Blue Ribbon 

report.  It is expected that utilizing local data 

will create MALs that more closely reflect the 

MEP standard for Copermittees, which may 

result in MALs that are higher and/or lower 

based upon local conditions.

38 4 MAL D Similarly, the State Water Board has not 

defined the MEP standard. However, it too has 

provided guidance that emphasizes the flexible 

nature of the standard:  If, from [a] list of 

BMPs, a permittee chooses only a few of the 

least expensive methods, it is likely that MEP 

has not been met.

On the other hand, if a permittee employs all 

applicable BMPs except those where it can 

show that they are not technically feasible in 

the locality, or whose cost would exceed any 

benefit to be derived, it would have met the 

standard.  MEP requires permittees to choose 

effective BMPs, and to reject applicable BMPs 

only where other effective BMPs will serve the 

same purpose, the BMPs would not be 

technically feasible, or the cost would be 

prohibitive.  State Water Board Order WQ 

2000-11 at p. 20.  In light of this state and 

federal guidance, it is inappropriate for the 

Tentative Order to attempt to define MEP for a 

given pollutant with a numeric concentration, 

i.e., a MAL.  For the above reasons, the County 

requests that Section D be removed from the 

next draft of the Tentative Order.

Please see response to comment 33.
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39 4 NEL E B. The Proposed Numeric Effluent Limits For 

Discharges of Non-Stormwater From The MS4 

Are Not Supported By Federal Law.

1. The Clean Water Act Requires That MS4 

Permits Include Requirements To “Effectively 

Prohibit” Discharges Of Non-Storm Water Into 

The MS4

And Controls To Reduce The Discharge Of 

Pollutants From The MS4 To The Maximum 

Extent Practicable; The Act Does Not Require 

That Non

Stormwater Discharges From The MS4 Meet 

Numeric Effluent Limitations.

The Tentative Order would explicitly impose 

numeric effluent limits (NELs) on discharges 

from MS4s. Section C incorporates NELs for 

non-stormwater dry weather discharges into 

receiving waters. The Tentative Order provides 

no legal authority for imposing this new and 

significant

requirement. The Supplemental Fact Sheet 

simply states that because Permittees’ past 

efforts at controlling pollutants in non-

stormwater discharges have been ineffective, 

NELs on those pollutants are necessary. To the 

extent there is legal authority for imposing 

NELs on nonstormwater discharges from the 

MS4, it is not found in the Clean Water Act.

The Clean Water Act (CWA) employs the 

strategy of prohibiting the discharge of any 

pollutant from a point source unless the 

discharger of the pollutant(s) obtains a NPDES 

permit pursuant to Section 402 of the Clean 

Water Act.  The discharge of storm water and 

non-storm water from an MS4 system is 

considered a discharge from a point source.  

In 1987 the CWA was amended to include 

provisions that specifically concerned NPDES 

permitting requirements for storm sewer 

discharges from the MS4.  Section 402(p), for 

Municipal and Industrial Stormwater 

Discharges, regulates the discharge of storm 

water from a point source (e.g. the municipal 

separate storm sewers).  Storm water means 

storm water runoff, snowmelt runoff, and 

surface runoff and drainage (related to 

precipitation events, see 40 CFR 122.26(b)(13) 

and 55 Fed Reg 47995-96).

Section 402(p)(3)(B), permit requirements for 

municipal discharges, states that municipal 

storm water NPDES permits:

“(i) may be issued on a system- or jurisdiction-

wide basis;

(ii) shall include a requirement to effectively 

prohibit non-stormwater discharges into the 

storm sewers; and

(iii) shall require controls to reduce the 

discharge of pollutants to the maximum extent 

practicable, including management practices, 

control techniques and system, design and 

engineering methods, and such other provisions 

as the Administrator or the State determines 

appropriate for the control of such pollutants.”

Thus, non-storm water discharges into, through 

and thus from the MS4 are not covered under 

402(p)(3)(B)(iii), as they are required to be 

effectively prohibited, not reduced to the 

maximum extent practicable.  This is, in effect, a 

narrative prohibition of discharge.  The Federal 

Register (Vol. 55, No. 222, page 47995) 

provides further clarification regarding non-

storm water discharges, defined as “Illicit 

Discharges”:

“Today’s rule defines the term “illicit discharge” 

to describe any discharge through a municipal 

separate storm sewer system that is not 

composed entirely of storm water and that is not 

covered by an NPDES permit.  Such illicit 

discharges are not authorized under the Clean 

Water Act.  Section 402(p(3)(B) requires that 

permits for discharges from municipal separate 

storm sewers require the municipality to 

“effectively prohibit” non-storm water 

discharges from the municipal separate storm 

sewer…Ultimately, such non-storm water 

discharges through a municipal separate storm 

sewer must either be removed from the system 

or become subject to an NPDES permit.”

The Federal Register (47995-47996) goes on to 

state that:

“Congress did not intend that the term storm 

water be used to describe any discharge that has 

a de minimis amount of pollutants, not did it 

intend for section 402(p) to be used to provide a 
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moratorium from permitting other non-storm 

water discharges.”

Those wishing to continue non-storm water 

discharges into (and thus through and from) the 

MS4 are required to obtain coverage under a 

separate NPDES permit, pursuant to section 

402, not 402(p).  The federal regulations (40 

CFR 122.26(d)(vi)(2)(B)) require that the 

municipal separate storm sewer discharger:

“Prohibit through ordinance, order or similar 

means, illicit discharges to the municipal 

separate storm sewer.”  

However, the Federal Register (55, page 48037) 

and 40 CFR 122.26(d)(iv)(B) clarifies that 

certain components and categories of discharges 

are not required to be prohibited.  The Code of 

Federal Regulations requires the discharger have:

“…a program, including inspections, to 

implement through ordinance, orders or similar 

means to prevent illicit discharges to the 

municipal separate storm sewer system; this 

program shall address all types of illicit 

discharges, however, the following category of 

non-storm water discharges or flows shall only 

be addressed where such discharges are 

identified by the municipality as sources of 

pollutants to the United States: water line 

flushing, landscape irrigation, diverted stream 

flows, rising ground waters, uncontaminated 

groundwater infiltration (as defined at 40 CFR 

35.2005(20) to separate storm sewers, 

uncontaminated pumped groundwater,…”

As such, the identification of any of these 

categories as a source of pollutants requires 

them to be addressed as illicit discharges, which 

are not authorized under the CWA, and are 

required to be “effectively prohibited” via 

ordinance, order or similar means.

Separate permits for discharges to the municipal 

storm sewer system can be obtained.  The 

Federal Register (55, page 48037) states that:

“Permits for such discharges must meet 

applicable technology-based and water quality-

based requirements of Sections 402 and 301 of 

the CWA.  If the permit for a non-storm water 

discharge to a municipal separate storm sewer 

contains water quality-based limitations, then 

such limitations should generally be based on 

meeting applicable water quality standards at the 

boundary of the State established mixing zone 

(for States with mixing zones) located in the 

receiving waters of the United States.”

The Regional Board and State Board have issued 

multiple permits for non-storm water discharges 

into MS4 systems, including R9-2008-0002 

(extracted groundwater), R9-2002-0020 

(hydrostatic discharge) and 2006-008 DWQ 

(utility vaults), pursuant to section 402 of the 

CWA.  These discharges are required to meet 

limitations upon discharge into the MS4 system.

The Federal Register (55, page 48037) provides 

additional clarification on how non-storm water 

discharges from the MS4 are to be regulated:

“Conveyances which continue to accept other 

“non-storm water” discharges (e.g. discharges 

without an NPDES permit) with the exceptions 
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noted above (exempted discharges that are not a 

source of pollutants) do not meet the definition 

of municipal separate storm sewer and are not 

subject to 402(p)(B) of the CWA unless such 

discharges are issued separate NPDES permits.  

Instead, conveyances which continue to accept 

non-storm water discharges which have not been 

issued separate NPDES permits are subject to 

sections 301 and 402 of the CWA.”

As such, non-storm water discharges that occur 

are not subject to the MEP standard under 

402(p), as 402(p) is for storm water discharges.  

Any non-storm water discharges from the MS4 

that occur are:

i) illicit discharges; 

ii) exempted categories that are not a source of 

pollution; and/or

iii) discharges subject to a separate NPDES 

permit under section 402 of the CWA.  

Owners and operators of the MS4 (dischargers) 

cannot passively receive discharges from third 

parties (Federal Register 68766) and thus are 

responsible for the discharge of non-storm water 

from their MS4, and the discharge of non-storm 

water from the MS4 that is a source of pollutants 

is considered an illicit discharge, which is not 

authorized under the CWA.  Such discharges are 

required to be prohibited or subject to a NPDES 

permit under section 402 of the CWA.  They are 

not to be reduced to the maximum extent 

practicable under 402(p)(B)(iii).

 

For the last 19 years, Southern Orange County 

NPDES permits for discharges of runoff (non-

storm water and storm water) have required 

Copermittees (dischargers) to prohibit non-storm 

water discharges into (thus through and from) 

their MS4 systems, implement a program to 

prevent illicit discharges, and monitor to identify 

illicit discharges and exempted discharges that 

are a source of pollution.  These measures are 

considered Best Management Practices (BMPs), 

are required under 402(p), and are considered by 

USEPA to be an interim approach to permitting 

non-storm water discharges from the MS4 in 

accordance with section 402 of the CWA.

For NPDES permits under 402 of the CWA, the 

Code of Federal Regulations (122.44(k)) clarify 

that a discharger may utilize BMPs to control or 

abate the discharge of pollutants when:

“(1) Authorized under section 304(e) of the 

CWA for the control of toxic pollutants and 

hazardous substances from ancillary industrial 

activities;

(2) Authorized under section 402(p) of the CWA 

for the control of storm water discharges;

(3) Numeric limits are infeasible; or

(4) The practices are reasonably necessary to 

achieve effluent limitations and standards or to 

carry out the purposes and intent of the CWA.”

As BMPs have been utilized by the discharges 

for the past 19 years, the Regional Board has 

evaluated (in accordance with 40 CFR 

122.44(d)(1)) past and existing controls (BMPs), 

non-storm water effluent monitoring results, the 

sensitivity of the species in receiving waters (e.g. 

endangered species), and the potential for 
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effluent dilution, and has determined that BMPs 

are not sufficient to protect water quality 

standards as non-storm water discharges from 

the MS4 continue to cause, have the reasonable 

potential to cause, or contribute to excursions 

above applicable water quality criteria.  Thus, 

numeric effluent limitations have been 

established in accordance with federal 

regulations under 40 CFR 122.44 to control the 

discharge of pollutants to protect water quality 

standards (see the updated Supplemental Fact 

Sheet for further information).

40 4 NEL E The Clean Water Act very clearly defines the 

discharge requirements for permits for 

discharges from municipal storm sewers (i.e., 

MS4s permits). Such permits may be issued on 

a system or jurisdiction-wide basis, must 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewer, and must require controls to reduce the 

discharge of pollutants from the storm sewer to 

the maximum extent practicable. CWA § 

402(p)(3)(B); 33 U.S.C. § 1342(p)(3)(B). It is 

the discharge of pollutants from the MS4, 

regardless of whether they are in stormwater or 

non-stormwater, which must be reduced to the 

maximum extent practicable. Section 402(p) of 

the Clean Water Act does not distinguish 

between wet weather and dry weather 

discharges. Thus the Clean Water Act does not 

require or provide authority for imposing NELs 

on the discharge of non-stormwater from MS4s.

Please see response to comment 39.  As detailed 

in the response to comment no. 39, CWA  § 

402(p) pertains to 'storm water.'  The very title of 

the section is "Municipal and Industrial 

Stormwater."

41 4 NEL E 2. The Federal Stormwater Regulations 

Implement the Clean Water Act’s “Effective 

Prohibition” Requirement.

Nor do the federal stormwater regulations 

impose separate requirements on discharges of 

nonstormwater from the MS4. Instead, tracking 

the Clean Water Act language, the federal 

regulations and preamble impose specific 

requirements as to how Permittees are to 

address non-stormwater discharges into the 

MS4 (i.e., “effectively prohibited”). The 

regulations use the term “illicit discharge,” 

which means any discharge to the MS4 that is 

not composed entirely of stormwater, except 

discharges pursuant to a separate NPDES 

permit and discharges resulting from fire 

fighting activities. 40 C.F.R. § 122.26(b)(2). 

Permittees must have a program to prevent 

illicit discharges into the MS4. 40 C.F.R. § 

122.26(d)(2)(iv)(B)(1). The regulations also 

require Permittees to address “improper 

disposal” into the MS4 of used oil and toxic 

materials through educational activities on the 

proper management and disposal of these 

materials. 40 C.F.R. § 122.26(d)(2)(iv)(B)(6).

Section 402(p) of the Clean Water Act is 

specifically for municipal and industrial storm 

water discharges (see response to Comment 39).  

Section 402(p) does include a requirement that 

permits include a limitation on non-storm water 

discharges into the MS4 (zero discharge), unless 

those discharges into the MS4 are covered under 

a separate NPDES permit under Section 402 of 

the Clean Water Act, or are exempted and not a 

source of pollutants (40 CFR 122.26(d)).  As 

discussed in the updated Supplemental Fact 

Sheet, non-storm water discharges from the MS4 

are likely to contain pollutants that cause or 

threaten to cause an exceedance of the water 

quality standards, as outlined in the Regional 

Board’s Water Quality Control Plan for the San 

Diego Basin.  As such, to prevent the discharge 

of non-storm water from causing or contributing 

to a condition of pollution in the receiving 

waters, appropriate limitations have been 

included that ensure the effective prohibition of 

non-storm water discharges into the MS4 and 

identify any exempted discharges that are a 

source of pollution and need to be addressed as 

illicit discharges through prohibition.
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42 4 NEL E U.S. EPA (and presumably Congress) was very 

aware of the problem that discharges of 

nonstormwater into the MS4 could create. 

However, rather than imposing on MS4 owners 

and operators (e.g., Permittees) numeric limits 

on the discharge of non-stormwater from the 

MS4, the federal scheme requires that the 

owners/operators of such non-stormwater 

discharges obtain NPDES permits to discharge 

into the MS4. Permits for such discharges must 

meet applicable technology-based and water-

quality based requirements of the Clean Water 

Act. By comparison, as part of the MEP 

standard applicable to discharges of all 

pollutants from the MS4 (regardless of whether 

in stormwater or non-stormwater), the 

owner/operator of the MS4 must develop a 

program to prevent illicit discharges into the 

MS4.

The Regional Board acknowledges that USEPA 

(and presumably US Congress) was indeed 

aware of the problem that non-storm water 

discharges into the MS4 could create.  The 

Regional Board contends that the federal 

regulations under 40 CFR 122.26(d) are clear, 

and any discharge of non-storm water that is a 

source of pollutants is required to be addressed 

as an illicit discharge.  Such discharges are not 

subject to MEP.  Please see response to 

Comment 39 and the Supplemental Fact Sheet 

for further discussion.

43 4 NEL E The Supplemental Fact Sheet suggests that 40 

C.F.R. § 122.44(k) somehow requires the 

imposition in MS4 permits of NELs for the 

discharge of non-stormwater from the MS4. 

That is not correct. As discussed above, the 

only standard applicable to discharges from an 

MS4 is the Clean Water Act-mandated MEP 

standard. Section 122.44(k) simply provides 

that BMPs are to be included in NPDES 

permits generally when authorized under Clean 

Water Act section 402(p) or when NELs are 

infeasible. It says nothing about requiring NELs 

in MS4 permits.

The supplemental fact sheet has been clarified to 

explain that Copermittees are using Best 

Management Practices to attain the requirement 

of effective prohibition (zero discharge) for non-

storm water illicit discharges into, through and 

from the MS4 system.  Discharges of non-storm 

water from the MS4 are not subject to the MEP 

standard under 402(p), which is specifically for 

discharges of storm water from the MS4 (see 

response to Comment 39 and Supplemental Fact 

Sheet).  Instead, discharges of non-storm water 

to waters of the United States are regulated 

under Section 402 of the Clean Water Act.  

Thus, federal regulations under 40 CFR 

122.44(k) are applicable to non-storm water 

discharges.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, and are not unfunded mandates. 

Please see comments #155 and 165.
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44 4 NEL E 3. Non-Stormwater Discharges Into The MS4 

May Be Controlled By Separate NPDES 

Permits For The Discharger Of The Non-

Stormwater.

To the extent discharges of non-stormwater into 

the MS4 are permitted under separate NPDES 

permits, the Permittees likely have no control 

over the pollutants, or pollutant concentrations, 

discharged from the MS4. Depending on the 

terms of the non-stormwater NPDES permits, 

the discharge from the MS4 may or may not 

meet the proposed effluent limits in Section C 

of the Tentative Order. Permittees cannot be 

held strictly responsible for meeting numeric 

limits when they have no control over such 

discharges.

For the above reasons, the County requests that 

Section C be removed from the next draft of the 

Tentative Order.

As owners and operators of the MS4 system, the 

Copermittees are required to prohibit non-storm 

water discharges, can prohibit exempted 

discharges and can prohibit discharges subject to 

a separate NPDES permit from entering their 

MS4 system.  Copermittees have control over 

such discharges into their MS4 and cannot 

passively receive discharges from third parties 

(Federal Register 68766).  Non-storm water 

point source discharges, including those into 

MS4s, are subject to Section 402 of the Clean 

Water Act.  For example, Order R9-2008-0002, 

for discharges of groundwater into surface 

waters, requires water-quality based effluent 

limitations be met for discharges entering 

surface waters, including via the MS4 system, 

and requires the groundwater discharger to 

obtain permission from the owner and operator 

of the MS4 prior to discharge into, and thus 

from, the MS4 system.  This Order (R9-2008-

0002) applies to multiple non-storm water 

discharges that are currently exempted at 40 

CFR 122.26(d).  

Discharges that are subject to a separate NPDES 

permit are required to discharge into the MS4 as 

if that MS4 is a surface water with associated 

water quality standards.  Thus, the Copermittees 

resulting non-storm water discharge, from 

allowing the non-storm water discharge under a 

separate NPDES permit to enter the MS4,  

should result in a MS4 discharge at a level 

which will not cause excursions above effluent 

limitations in the Tentative Order.  Those 

limitations are based upon the same water 

quality standards under CWA 402.  The 

requirements of Section C.1 of the Tentative 

Order recognize that other, permitted sources 

could be discharging into the MS4.  That is why 

the section is written to provide for an 

investigation of the source of the discharge to 

occur after an exceedances of an NEL is found.  

Please see response to Comment 39 and the 

Supplemental Fact Sheet for further discussion.

45 4 Retrofitting F.3 T.O. Section F.3.d. As drafted, Permittees could 

meet the new retrofitting requirements of 

Section F.3.d and still be in violation of the 

Order if, among other things, they didn’t also 

solve chronic flooding problems.

Comment noted, the language has been changed 

to "address chronic flooding problems". 

Although considered a goal of the retrofitting 

requirement, the draft Tentative Order does not 

set an enforceable timeframe to achieve this goal 

in Section F.3.d.
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46 4 Retrofitting F.3. Aside from the breadth of the new 

requirements, the County objects to the retrofit 

provision to the extent it would be 

impracticable and incredibly onerous (if 

possible at all) to implement and is not required 

by the Clean Water Act. To the extent such a 

provision is appropriate in an MS4 permit, it 

must be clear that Permittees may have no 

means of compelling private property owners to 

retrofit their existing developments.1 Proposed 

section F.3.d.(3), which says that Permittees 

“must” require select developments to 

implement retrofitting activities, and section 

F.3.d.(4), which talks about “requiring 

retrofitting on existing development,” should be 

revised accordingly. And since Permittees 

cannot force owners to retrofit their 

developments, it makes little sense to require 

Permittees to identify existing developments 

that are sources of pollutants and then evaluate 

and rank them to prioritize retrofitting as 

sections F.3.d(1) and (2) would do.  Without 

legal support for the retrofitting requirement 

and unless the requirement is substantially 

revised to reflect that it would be largely a 

voluntary program, the County requests that 

Section F.3.d be removed from the next draft of 

the Tentative Order.

The requirement to retrofit is consistent with the 

federal regulations and the Clean Water Act.  

The Clean Water Act in section 402(p)(3)(B)(ii-

iii) states "Permits for discharges from 

municipal storm sewers shall require controls to 

reduce the discharge of pollutants [in storm 

water] to the maximum extent practicable, 

including management practices, control 

techniques and system, design and engineering 

methods, and such other provisions as the 

Administrator or the State determines 

appropriate for the control of such pollutants."  

Retrofitting existing development is an 

appropriate management practice and control 

technique that includes design and engineering 

methods.

Since this provision seeks to reduce impacts 

from storm flows, the permiit language has been 

modified to reflect the maximum extent 

practicable standard.  The Regional Board 

realizes that Copermittees cannot force owners 

to retrofit their developments, hence the 

inclusion of section F.3.d.(4).  By identifying 

these sites, the Copermittees are prepared to 

reach out to the landowners and prioritize their 

program for education, demonstration projects, 

public and private partnerships, and subsidized 

retrofitting projects.  Also by identifying these 

privately held areas for retrofitting, the 

Copermittees are prepared in the event that the 

landowner decides to retrofit, or to reach out to 

the new landowner in the event that the property 

changes ownership.

The key word in Section F.3.d.3 is the word 

“select.”  The Copermittees must only consider a 

retrofit project in that years work plan after 

conducting the evaluation and rankings of 

Section F.3.d.4.  If a retrofit project ranks as one 

of the top work plan priorities in the process 

identified in Sections G.3 and J.4 the 

Copermittees must implement the selected 

retrofit project. Section F.3.d.3 is revised to 

reflect this intent.
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47 4 Urban Runoff General Without explanation, the Tentative Order 

universally deletes the word “urban” from 

everywhere it formerly modified the word 

“runoff” (and sometimes the term 

“Stormwater”). Thus Jurisdictional Urban 

Runoff Management Plans (JURMPs) are now 

simply Jurisdictional Runoff Management 

Plans (JRMPs). The Standard Urban Storm 

Water Mitigation Plan or SUSMP is now just 

the Standard Stormwater Mitigation Plan or 

SSMP. Staff has indicated that this universal 

change was intended to clarify that Permittees 

are responsible not just for urban runoff that is 

discharged from their MS4s, but all runoff.

Even if “urban runoff” is not defined in the 

Clean Water Act or federal stormwater 

regulations, it is clear that it is urban runoff that 

is the problem the federal regulations seek to 

address.  Stormwater runoff from natural, 

undeveloped land generally does not create 

water quality problems.

Regulation of stormwater has always focused 

on urban runoff. After the 1972 amendments to 

the Federal Water Pollution Control Act (aka 

the Clean Water Act) began regulating point 

source discharges of industrial process 

wastewater and municipal sewage, “it became 

evident that more diffuse sources (occurring 

over a wide area) of water pollution, such as 

agricultural and urban runoff were also major 

causes of water quality problems.” 55 Fed. Reg. 

at p. 47991.  Because agricultural stormwater 

discharges are statutorily exempt from the 

NPDES program, the focus turned to urban 

runoff. Id. “[I]t is the intent of EPA that 

[stormwater] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county.” 

Id. at p. 48041.

The supplemental fact sheet explains the 

rationale behind the removal of the term "urban 

runoff."  Among other reasons, this is consistent 

with federal regulations (40 CFR 122.26).  The 

Copermittees are responsible for all discharges 

from their MS4 whether from an urban, 

suburban, or semi-rural land use.  By owning 

and operating the MS4 system, the Copermittee 

is responsible for the discharge from the MS4 

and cannot passively receive discharges from 

third parties (Federal Register 68766).  We agree 

that storm water runoff from natural, 

undeveloped land generally does not create 

water quality problems.  The draft Tentative 

Order does regulate discharges from the 

Copermittee's MS4 system, as such, the 

Copermittee's cannot simply blame the nature of 

their discharge on upstream contributions 

outside of their control; again, the Copermittees 

cannot passively receive discharges from third 

parties.  The Copermittees are required to 

address storm water discharges from third 

parties to the MEP.

The term "urban runoff" was well known to the 

authors of the Clean Water Act and the federal 

storm water regulations as evidenced in the 

discussion of the final rule for the phase 1 

regulations (Federal Register Vol. 55, No. 222, 

November 16, 1990) and the discussion of the 

final rule for the phase 2 regulations (Fed. Reg. 

Vol. 63, No. 235, December 8, 1999).  Yet, the 

regulatory authors deliberately chose not to use 

the term "urban runoff" in the codified Phase 1 

regulations (40 CFR 122.26).

The term "urban" has been legally defined by the 

US Census Bureau as an area with a population 

density of at least 1,000 people per square mile 

(55 FR 42592, October 22, 1990).   The phase 2 

regulations for MS4 discharges use this 

definition of "urban" in determining permittees 

in urbanized areas.  Contrary to phase 2, the 

phase 1 MS4 discharge regulations require 

NPDES permits for all MS4 discharges in the 

defined regulatory areas, including Orange 

County.  The discussion in the federal register 

makes clear that the intent is to regulate all MS4 

discharges and not just MS4 discharges from 

urban areas.

Although, the Commenter quoted the federal 

register as saying "[I]t is the intent of EPA that 

[storm water] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county."  

The full text of the Federal Register states, 

"While permits issued for these municipal 

systems will cover municipal systems discharges 

in unincorporated portions of the county, it is 

the intent of EPA that management plans and 

other components of the programs focus on the 

urbanized and developing areas of the county." 

(Fed. Reg. Vol. 55, No. 222, November 16, 

1990, 48041)  Although the Tentative Order 

does cover all MS4 discharges, including 

discharges not in an urban area, the Regional 

Board expects the Copermittees to focus on the 

urbanized and developing areas within their 
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jurisdiction.  This focus will be a natural 

outgrowth of their program, because the 

urbanized areas will have more population and 

development that will require more education, 

BMPs, and complaint response.

The federal register goes on in several places 

clarifying that the intent of the regulations is to 

cover all MS4 discharges within the permitted 

area. "[The regulations] will result in discharges 

from separate storm sewer systems serving State 

highways and other highways through storm 

sewers … in unincorporated portions of 

specified counties being included as part of the 

large or medium municipal separate storm sewer 

systems, since all municipal separate storm 

sewers within the boundaries of these political 

entities are included.” (55 FR. 48041) and “The 

definition [of MS4] provides that all systems 

within a geographical area including highways 

and flood controls will be covered, thereby 

avoiding fragmented and ill-coordinated 

programs.” (ibid 48043)

The removal of the term "urban runoff" is 

consistent with the code of federal regulations 

regarding storm water.  In addition, removing 

the term "urban runoff" is consistent with the 

Los Angeles Regional Board's recently adopted 

MS4 permit for Ventura County and consistent 

with the State Board's MS4 permit for the 

California Department of Transportation.

Furthermore, this change is supported by the 

USEPA (please see Comment No. 306).
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48 4 Urban Runoff General This emphasis on urban runoff is reflected in 

the foreword to the 1982 Final Report of EPA’s 

Nationwide Urban Runoff Program (NURP):

The possible deleterious water quality effects of 

nonpoint sources in general, and urban runoff 

in particular, were recognized by the Water 

Pollution Control Act Amendments of 1972. 

Because of uncertainties about the true 

significance of urban runoff as a contributor to 

receiving water quality problems, Congress 

made treatment of separate stormwater 

discharges ineligible for Federal funding when 

it enacted the Clean Water Act in 1977. To 

obtain information that would help resolve 

these uncertainties, the Agency established the 

Nationwide Urban Runoff Program (NURP) in 

1978. This five year program was designed to 

examine such issues as:

• The quality characteristics of urban runoff, 

and similarities or differences at different urban 

locations;

• The extent to which urban runoff is a 

significant contributor to water quality 

problems across the nation; and

• The performance characteristics and the 

overall effectiveness and utility of management 

practices for the control of pollutant loads from 

urban runoff.

NURP Report at p. iii. According to the NURP 

Report, as early as 1964 the federal government 

had become concerned about identified 

pollutants in urban runoff and concluded that 

there may be significant water quality problems 

associated with stormwater runoff. NURP 

Report at p. 2-1.

Please see further discussion on comment 47.

49 4 Urban Runoff F.3 The focus on urban runoff also is reflected in 

U.S. EPA’s website where, on its NPDES 

Stormwater FAQ page, U.S. EPA states that the 

“NPDES stormwater permit regulations, 

promulgated by EPA, cover the following 

classes of stormwater discharges on a 

nationwide basis:

• Operators of MS4s located in "urbanized 

areas" as delineated by the Bureau of the 

Census,

• Industrial facilities in any of the 11 categories 

that discharge to an MS4 or to waters of the 

United States; all categories of industrial 

activity (except construction) may certify to a 

condition of "no exposure" if their industrial 

materials and operations are not exposed to 

stormwater,

thus eliminating the need to obtain stormwater 

permit coverage,

• Operators of construction activity that 

disturbs 1 or more acres of land; construction 

sites less than 1 acre are

covered if part of a larger plan of development.  

See U.S. EPA’s web page at 

http://cfpub.epa.gov/npdes/faqs.cfm?program_i

d=6#302

(emphasis added).

The USEPA website mentioning "urbanized 

areas"  is referencing the text of the Phase 2 

MS4 regulatory language in CFR Section 122.32:

"As an operator of a small MS4, am I regulated 

under the NPDES storm water program? (a) … 

you are regulated if you operate a small MS4, … 

, and (1) Your small MS4 is located in an 

urbanized area …"

The draft Tentative Order is a phase 1 permit 

therefore the referenced language does not apply 

to the draft Tentative Order.  Instead, the phase 

1 regulations require permits for all MS4 

discharges within the designated area of Orange 

County."  Please see response to Comment No. 

47.
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50 4 Urban Runoff F.3 Finally, the urban runoff focus also is reflected 

in the San Diego Board’s own Basin Plan 

which discusses the problem of stormwater 

runoff in terms of urbanization and cites to the 

NURP report. See Basin Plan at pp. 4-78 &79.  

Because the focus of stormwater regulation is 

urban runoff and because the Tentative Order 

provides no compelling reason to remove the 

term “urban” from the permit (e.g., improved 

water quality), the County requests that the 

term be restored in the next draft of the 

Tentative Order.

The term "urban runoff" in the Basin Plan is 

used in a general sense as previously defined in 

MS4 permits, as being all flows in a storm water 

conveyance system and consists of the following 

components: (1) storm water (wet weather flows) 

and (2) non-storm water illicit discharges (dry 

weather flows).  In this definition of the term, it 

is not used to limit or distinguish between urban 

and non-urban MS4 systems; but rather only as a 

collective term regarding the discharge from 

such MS4 systems whether they be in a urban or 

non-urban area.  The term is not used in a strict 

regulatory capacity, as it would convey if used in 

the draft Tentative Order or the Code of Federal 

Regulations.   Please see response to Comment 

No. 47 for more discussion.

51 4 FETD F.3. The previous drafts of the Tentative Order 

proposed to regulate so-called FETDs – 

Facilities that Extract, Treat and Discharge to 

waters of the U.S. The current draft of the 

Tentative Order mentions these so-called 

FETDs but does not regulate them.2 To the 

extent such facilities discharge non-stormwater 

to the MS4, the County believes it is 

appropriate to regulate them as a category of 

non-stormwater discharges in Section B. of the 

Order. Under Section B, to the extent the 

discharge from a FETD is not a significant 

source of pollutants to waters of the U.S., 

Permittees would not be required to effectively 

prohibit the discharge. 

The following language, from the Santa Ana 

Regional Board’s current draft North County 

MS4 permit, could be added as Section B.5 of 

the Tentative Order:

5. Permittees shall effectively prohibit 

discharges from FETDs to the MS4 unless the 

following conditions are met:

a. The discharge must not contain pollutants 

added by the treatment process or in greater 

concentration than in the influent;

b. The discharge must not cause or contribute 

to downstream erosion;

c. The discharge must be in compliance with 

Section 404 of the Clean Water Act; and

d. Permittees conduct monitoring of the FETD 

discharge in accordance with the Monitoring 

and Reporting Program in Attachment E.

The County requests the above language be 

included in the next draft of the Tentative Order.

The Regional Board disagrees with the 

comment, which states that FETDs are not a 

source of pollutants and thus should be included 

as an exempted non-storm water discharge under 

Section B of the Order.  Section B of the Order 

requires that Copermittees prohibit discharges 

into the MS4, unless the discharge is specifically 

exempted (and not a source of pollutants) or 

subject to a separate NPDES permit.  FETDs 

extract from waters of the U.S., treat the 

extracted water and then return the treated water 

to waters of the U.S.  The activities from FETDs 

do not involve discharges into the MS4 system 

and thus are not subject to exempted 

categories.   FETDs are further discussed in the 

updated Supplemental Fact Sheet.  

The requirements suggested by the County are 

almost exactly the same as those contained in 

the previous version of this permit (no. R9-2008-

0001).  It was those very same provisions that 

the County argued were 'prohibitive' at the Feb 

2008 meeting.  Further, in written comments 

submitted on Jan 24, 2008, the County states 

that "...these requirements are not supported by 

law and will impose unnecessary burdens…" 

and that …"there is no basis for regulating 

FETDs under the federal NPDES permit 

program…"  The Counties Jan 08 letter again 

requested that "… the FETD requirements be 

deleted."  In partial response to these types of 

comments, the Regional Board Executive 

Officer informed the Board that FETDs be 

removed from the tentative Order and regulated 

either individually or in a separate general 

permit specific to FETDs.

Discharges from FETDs must meet water quality 

standards, including numeric water objectives 

for applicable beneficial uses in the receiving 

waters.  The Regional Board has consistenly 

stated  that regulating these discharging facilites 

as BMPs is an interim measure and that 

eventually a non-MS4 NPDES permit will be 

needed.  Any entity that withdraws water from a 

stream has total responsibility for the water's 

quality upon discharge to receiving waters.  If a 

FETD operator  wants to discharge to a stream, 

that water, like any other water, needs to be 

treated to a quality that supports all the stream's 

beneficial uses and will not cause the Basin Plan 

objectives for surface waters to be exceeded.
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52 4 Overirrigation B Finding C.14 of the Tentative Order says that 

the Permittees have identified landscape 

irrigation, irrigation water, and lawn water as 

sources of pollutants to waters of the U.S.  

These three categories are exempt non-

stormwater discharges under the current 

permit.  Section B.2 of the Tentative Order 

removes these three categories from the list of 

exempt non-stormwater discharge categories.  

Removing the three categories would be 

inconsistent with the federal stormwater 

regulations.

The federal stormwater regulations include a 

list of categories of “exempt” non-stormwater 

discharges or flows. 40 C.F.R. § 

122.26(d)(2)(iv)(B)(1). Permittees’ illicit 

discharge and illegal disposal program must 

address these discharges or flows when they 

have been identified by Permittees as sources of 

pollutants to waters of the U.S. Id. The 

preamble to the federal regulations make clear 

that the illicit discharge program is meant to 

implement the Clean Water Act’s mandate that 

stormwater permits include a requirement to 

effectively prohibit nonstormwater discharges 

to the MS4. 55 Fed. Reg. at pp. 48037 and 

48055.

The preamble also makes clear that Permittees’ 

illicit discharge program need not prevent 

discharges of the “exempt” categories into the 

MS4 “unless such discharges are specifically 

identified on a case-by-case basis as needing to 

be addressed.” 55 Fed. Reg. at 47995. In other 

words, individual discharges within exempt 

categories must be addressed when the 

particular discharge is a source of pollutants to 

waters of the U.S. The federal regulations do 

not allow for removing entire categories of 

exempt non-stormwater discharges. U.S. EPA 

confirmed this case-by-case approach in its 

Guidance Manual for the Preparation of Part 2 

of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm 

Sewer Systems  (November 1992) (“Part 2 

Guidance Manual”) where it states: If an 

applicant knows . . . that landscape irrigation 

water from a

particular site flows through and picks up 

pesticides or excess nutrients from fertilizer 

applications, there may be a reasonable 

potential for a storm water discharge to result in 

a water quality impact. In such an event, the 

applicant should contact the NPDES permitting 

authority to request that the authority order the 

discharger to the MS4 to obtain a separate 

NPDES permit (or in this case, the discharge 

could be controlled through the storm water 

management program of the MS4.)

Part 2 Guidance Manual at p. 6-33 (emphasis 

added).

Accordingly, the County requests that the 

landscape irrigation, irrigation water, and lawn 

water non-stormwater categories be restored in 

the next draft of the Tentative Order.

The Regional Board disagrees with the comment 

that:

 "The federal regulations do not allow for 

removing entire categories of exempt non-

stormwater discharges."

The Federal Register (as referenced in the above 

comment), in discussion of exempted categories 

of non-storm discharges states:

"in general, municipalities will not be held 

responsible for prohibiting some specific 

components of discharges or flows listed below 

through their municipal separate storm sewer 

system, even though such components may be 

considered non-storm water discharges, unless 

such discharges are specifically identified on a 

case-by-case basis as needing to be addressed." 

(55 Fed Reg 47995).   The Regional Board 

maintains that 40 CFR 122.26(d)(2)(iv)(B)(1) 

and the Federal Register are clear in discussion 

of "components" and "categories" of non-storm 

water discharges, and that the exempted 

components and categories of non-storm water 

discharges are required to be addressed through 

prohibition on a case-by-case basis, not on a 

discharger by discharger basis.  

The Federal Register further clarifies that once a 

category of exempted non-storm water 

discharges has been identified and prohibited, 

"operators of such non-storm water discharges 

need to obtain NPDES permits for these 

discharges under the present framework of the 

CWA..." as "such illicit discharges are not 

authorized under the CWA" (55 Fed Reg 47995, 

see response to Comment 39).  This is consistent 

with existing NPDES permits applicable to 

categories of discharges. 

Furthermore, in addition to the regulations under 

40 CFR 122.26(d), the Federal Register (55 Fed 

Reg 48037) clearly states that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate."

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, and are not unfunded mandates. 

Please see comments #155 and 165.
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53 4 Finding Finding “Runoff from an MS4” is inaccurate and likely 

confusing. It would be more accurate to 

describe runoff into an MS4 and a discharge 

from the MS4. The permit should track the 

language of the Clean Water Act, which 

requires that MS4 permits include requirements 

to effectively prohibit

non-stormwater discharges into the MS4 and to 

control the discharge of pollutants from the 

MS4 to the maximum extent practicable.

The Regional Board feels the use of runoff is not 

inaccurrate, as the tentative Order defines runoff 

as:

"All flows in a storm water conveyance system 

and consists of the following components: (1) 

storm water (wet weather flows) and (2) non-

storm water illicit discharges (dry weather 

flows)."

The Tentative Order does track the Clean Water 

Act, as Section B requires the effective 

prohibition of "non-storm water discharges."

Please see response to Comment No. 39 

regarding storm water and non-storm water 

discharges from the MS4.

54 4 Finding Finding This finding implies that discharges from the 

MS4 must strictly comply with water quality 

standards. That is not correct. The Clean Water 

Act requires that discharges meet the MEP 

standard. See, e.g., Defenders of Wildlife v. 

Browner, supra, 191 F.3d at pp. 1166-67.

On the issue of water quality standards, USEPA, 

the State Board, and the Regional Board have 

consistently maintained that MS4s must indeed 

comply with water quality standards.  Those 

water quality standards may be met with 

numeric effluent limits or by narrative effluent 

limits.  USEPA guidance on the matter, in fact 

requires that MS4 discharges comply with water 

quality standards.  In a letter to State Board 

dated January 21, 1998, the USEPA clarified 

that "EPA's NPDES permitting regulations 

include 40 CFR 122.44(d), which implements 

CWA Section 301(b)(1)(C).  Section 

122.44(d)(1)(i) provides that "[L]imitations 

must control all pollutants or pollutant 

parameters…which the Director determines are 

or may be discharged at a level which will cause, 

have the reasonable potential to cause or 

contribute to an excursion above any State 

Water Quality standard…"  This requirement 

clearly applies to all excursions above WQS."

Please see response to Comment No. 39 

regarding non-storm water discharges.  While 

implementation of the iterative BMP process is a 

means to achieve compliance with water quality 

objectives for storm water discharges, it does not 

shield the discharger from enforcement actions 

for continued non-compliance with water quality 

standards.

The commenter is correct in reading that the 

Clean Water Act does not explicitly require 

discharges to meet the MEP standard.  The 

decision in Defenders of Wildlife v. Browner, 

however, find that the Clean Water Act gives the 

administrator "the discretion to determine what 

pollution controls are appropriate.  Under that 

discretionary provision, the EPA has the 

authority to determine that ensuring strict 

compliance with state water-quality standards is 

necessary to control pollutants."

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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55 4 Finding Findings The inaccurate language of this finding, 

imposing different standards on wet weather 

and dry weather discharges, continues 

throughout the permit. The Clean Water Act 

does not require Permittees to reduce the 

discharge of pollutants from stormwater to the 

MEP. Rather, the requirement is to reduce the 

discharge of pollutants from the MS4 to the 

MEP (regardless of whether the discharge is of 

wet weather or dry weather flows). Similarly, 

the federal requirement is to eliminate illicit 

discharges into the MS4 (which if 

accomplished would largely eliminate dry 

weather flows from the MS4), not to eliminate 

pollutants in dry weather flows.

Please see response to Comment 39.

56 4 Finding Finding Under the Clean Water Act, discharges from 

the MS4 are required to meet the MEP 

standard.  To the extent the permit, when read 

with the Basin Plan, requires discharges to meet 

receiving water limitations, it must be a state 

law requirement.  This finding should be 

clarified accordingly.

Please see response to Comment 39 for 

clarification regarding applicability of MEP to 

non-storm water discharges.  Finding E.13 from 

the March 2009 Tentative Order has been 

removed, as it is redundant with Finding C.2, 

which states:

"Municipal storm water and non-storm water 

discharges are likely to contain pollutants that 

cause or threaten to cause a violation of the 

water quality standards, as outlined in the 

Regional Board's Water Quality Control Plan for 

the San Diego Basin (Basin Plan).  Storm water 

and non-storm water discharges are subject to 

the conditions and requirements established in 

the San Diego Basin Plan for point source 

discharges.  These water quality standards must 

be complied with at all times, irrespective of the 

source and manner of discharge."

57 4 prohibition A. Finding A.3 says the permit is consistent with 

the State Board’s precedential Order 99-05. 

However, the language in section A.3.b of the 

Order (which requires Permittees to continue 

the iterative process unless directed otherwise 

by the Executive Officer) is not consistent with 

Order 99-05 (which says Permittees do not 

have to repeat the process unless directed 

otherwise by the E.O.). Accordingly, Section 

A.3.b should be revised consistent with State 

Board Order 99- 05.

The Tentative Order has been modified to clarify 

that through adoption of this Tentative Order, 

the Executive Officer issues a standing order 

that the Copermittees must repeat the process 

until directed otherwise.  The language has been 

modified to conform with the rest of the permit.

58 4 ASBS A The Ocean Plan prohibition of discharges to 

ASBS is controversial. Moreover, it is a state 

law,

not federal requirement. Unless the Board can 

justify it in a MS4 permit, it should be deleted.

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.
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59 4 TMDL I The Clean Water Act does not require that an 

MS4 permit include numeric limits derived 

from waste load allocations (WLAs) in adopted 

TMDLs. To the extent the Tentative Order will 

implement such WLAs, compliance should be 

through the accepted iterative process for 

complying with water quality standards.

This Order addresses TMDLs through Water 

Quality Based Effluent Limits (WQBELs) that 

must be consistent with the assumptions and 

requirements of the WLA [40 CFR 

122.44(d)(1)(vii)(B) ] .  Federal guidance states 

that when adequate information exists storm 

water permits are to incorporate numeric water 

quality based effluent limitations (USEPA, 

Interim Permitting Approach for Water Quality-

Based Effluent Limitations in Storm Water 

Permits, 61 FR 43761, August 26, 1996).  In 

most cases, the numeric target(s) of a TMDL are 

a component of the WQBELs.

When the numeric target is based on one or 

more numeric WQOs, the numeric WQOs and 

underlying assumptions and requirements will 

be used in the WQBELs as numeric effluent 

limitations by the end of the TMDL compliance 

schedule, unless additional information is 

required.  When the numeric target interprets 

one or more narrative WQOs, the numeric target 

may assess the efficacy and progress of the 

BMPs in meeting the WLAs and restoring the 

Beneficial Uses by the end of the TMDL 

compliance schedule.  In either case, the 

dischargers will have to monitor and implement 

BMPs using an iterative process to meet the 

MS4 WLA, restore impaired beneficial uses, and 

comply with Water Quality Standards.
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60 4 General General The Response to Comments issued by the 

Regional Board dated July 6, 2007, contends 

that the Drainage Area Management Plan 

(DAMP) is an unnecessary document and 

“serves as a collection of model program 

components from which the Permittees have 

chosen to base their own program 

components.” The County takes exception to 

this view of the DAMP. The DAMP and Local 

Implementation Plans (LIPs) are fundamental 

and necessary elements of the MS4 program 

since they serve as the primary policy and 

guidance documents for the program and 

describe the methods and procedures that will 

be implemented to reduce the discharge of 

pollutants to the maximum extent practicable 

and achieve compliance with the MS4 permit 

performance standards. Indeed, the CWA 

regulations speak directly to the necessity and 

importance of the stormwater management plan 

in the permitting process. The management 

program “shall include a comprehensive 

planning process…..to reduce the discharge of 

pollutants to the maximum extent practicable 

using management practices, control techniques 

and system, design and engineering methods, 

and such other provisions which are 

appropriate……Proposed management program 

shall describe priorities for implementing 

controls.” 40 CFR 122.16(d)(2)(iv). The 

necessary detail and prioritization of 

management efforts must remain at the local 

level and be described within the DAMP and 

not in the permit.  The significance of the 

DAMP should therefore be recognized rather 

than dismissed.

The Regional Board stands by the previous 

response to comments document and continues 

to hold the view that the DAMP is a document 

not required by the Permit.  Although it may 

have some role in guiding the Copermittees in 

their development of their Local Implementation 

Plan, the DAMP itself is not an enforceable 

component of the permit.  The Regional Board's 

legal authority is with issuing requirements to 

the discharger; for this permit, it is the 

Copermittee.  If the DAMP erroneously leads a 

Copermittee into a violation of the Tentative 

Order's requirements, the Regional Board would 

issue enforcement measures to that individual 

Copermittee and not to the County.  While the 

individual Copermittees may elect to incorporate 

certain elements of the DAMP into their local 

programs, certain requirements in the Tentative 

Order must be specific enough to ensure that the 

local programs will reduce discharges of storm 

water pollutants to the maximum extent 

practicable (MEP) and effectively prohibit non-

storm water discharges (unless exempted or 

covered by a separate permit).  

We agree that Local Implementation Plans are 

fundamental and necessary elements of the MS4 

program since they serve as the primary policy 

and guidance documents for the program and 

describe the methods and procedures that will be 

implemented to reduce pollutants in storm water 

discharges to the maximum extent practicable 

and to prohibit non-storm water discharges.

The commenter misinterprets the Clean Water 

Act regulations.  Where the CWA regulations 

speak to the necessity and importance of the 

storm water management plan, the regulations 

do so in regards to the Jurisdictional Runoff 

Management Plan and not to the DAMP.  We 

disagree with the commenter's importance 

placed on the DAMP rather than the JRMPs.  

Each Copermittee's JRMP allows the individual 

Copermittee to form and implement their own 

storm water program as they need to for their 

unique City.  The JRMP allows the Copermittee 

the freedom to improve water quality without 

needing to adhere to an overarching mandated 

document that is not required by the Permit and 

may not reflect the individual Copermitttee's 

unique interests and priorities.
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61 4 General General It is noted that the current draft of the Tentative 

Order comprises 91 pages compared to the 54 

pages of the 2008 Tentative Order. The 

expanding document connotes an increasingly 

top down approach that potentially reduces the 

ability of the Permittees to adaptively manage 

their programs to meet the MEP standard. This 

approach seems contrary to the discussion of 

MEP in the Fact Sheet, which stresses the 

dynamic aspect of the MEP standard and 

concludes with the statement that The Order 

provides a minimum framework to guide the 

Permittees in meeting the MEP standard.

The increasingly prescriptive and detailed 

permits provisions erode the flexibility and 

local responsibility of Permittees for continued 

development and improvement of the MS4 

program based upon their extensive and 

collective experience in managing the program. 

This shift runs counter to the purpose and intent 

of the federal stormwater management program 

as set forth in the federal CWA regulations and 

USEPA guidance. Notwithstanding these 

statements, the County supports the need to 

establish performance standards or metrics 

within the DAMP that will be used to support 

our program and direct limited resources 

effectively.

The commenter provides misleading and 

inaccurate information mis-characterizes the 

Tentative Order.  The 2008 Tentative Order had 

81 pages of text not the 54 pages as claimed by 

the commenter.  Also, the draft Tentative Order 

is in underline strikeout format which inherently 

lengthens the document.

To base the number of pages as defining the 

MEP standard is a gross over simplification.  

Regardless of the number of pages, the draft 

Tentative Order does provide the minimum 

framework in meeting the MEP standard.  As the 

body of knowledge in storm water permitting 

and science progresses, MS4 permits naturally 

become longer and more complex.  The 

preamble of the Federal NPDES storm water 

regulations places discretion for permit 

requirements with the permit writer when it 

states: 

"The purpose of the two-part application process 

is to develop information in a reasonable time 

frame that would build successful decisions with 

regard to developing permit conditions" (55 FR 

48044) and “Proposed management programs 

will […] be evaluated in the development of 

permit conditions” (55 FR 48052).

This discretion is further reinforced in the 

Federal Register by USEPA in its “Interim 

Permitting Approach for Water quality-Based 

Effluent Limitations in Storm Water Permit” (61 

FR 43761), which states:

“In cases where adequate information exists to 

develop more specific conditions or limitations 

to meet water quality standards, these conditions 

or limitations are to be incorporated into storm 

water permits, as necessary and appropriate.”  

More recent guidance from the USEPA 

Environmental Appeals Board also supports 

permit writer discretion, stating:   

“Congress therefore created the ‘maximum 

extent practicable’ (‘MEP’) standard […] in an 

effort to allow permit writers the flexibility 

necessary to tailor permits to the site specific 

nature of the MS4 discharges […] Included in 

that flexibility was the capacity to direct permit 

requirements at the sources of pollution in the 

MS4 rather than solely at the end of pipe.” 

(NPDES Appeal No. 00-18).

The Regional Board finds it disconcerting that 

the commenter characterizes the evolution of the 

regulatory process as being an "increasingly top 

down approach.”  The very nature of the NPDES 

permitting process (e.g. 5 year reissuance, BAT 

requirements, TBELS, etc.) requires that NPDES 

permits be updated over time to reflect updated 

standards, including those relating to the MEP 

process for storm water discharges. 

This draft Tentative Order is the first MS4 

permit in Southern Orange County to include 

numeric effluent limitations for dry weather non-

storm water discharges and municipal action 

levels for wet weather discharges.  Following an 

effectiveness evaluation after the next permit 

cycle, the use of water-quality based 
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performance criteria could possibly reduce the 

level of prescriptiveness needed in other permit 

areas.  In addition, as Total Maximum Daily 

Loads are developed and implemented in the 

MS4 permits, the level of prescriptiveness will 

increase.  More prescriptive requirements 

provide more clarity to the discharger on actions 

and standards needed to meet compliance.
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62 4 General General The Tentative Order persists in the 

inappropriate reference to data that exceed 

Water Quality Objectives (WQOs) as 

violations. In several instances the language in 

the Tentative Order has been changed from the 

prior Order (R9-2002-0001) to replace the term 

“exceedance” with the

term “violation”.  For example, “exceedances of 

water quality objectives” has been replaced 

with “violations of water quality objectives” 

(emphasis added). In some cases, the change is 

inappropriate.

The Tentative Order should use the term 

“exceedance” where it refers to a comparison of 

data with criteria such as water quality 

objectives that are relevant to evaluation of the 

data. The Tentative Order should use the term 

“violation” when it is referring to a failure to 

comply with a prohibition or other requirement 

of the Tentative Order. Careful use of these 

terms is important, because an “exceedance” 

does not equate with a “violation.” For 

example, while it may be useful to compare 

water quality monitoring data to receiving 

water quality objectives and use identified 

“exceedances” to target potential problems 

areas and pollutants, it is inappropriate to make 

this same comparison and determine that there 

is a “violation”. Indeed, the use of the term 

“violation” to refer to any exceedance detected 

would, in effect, be using the water quality 

objectives or other relevant reference criteria as 

de-facto numeric effluent limitations.  The 

County again requests modification of the 

Tentative Order language to use the word 

“exceedance” instead of “violation” when 

referring to the comparison of water quality 

monitoring data to reference criteria. The 

locations in the permit where these changes 

should be made are:

• Page 5, Finding C.9.

• Page 6, Finding D.1.b.

• Page 10, Finding D.3.d.

• Page 12, Finding E.1.

• Page 17, A.3.

The term “violation” in this section is 

inconsistent with SWRCB Order WQ 99-05 

and needs to be modified to “exceedance“. The 

iterative language in the receiving water 

limitations speaks to exceedances of water 

quality standards, not violations.  Urban runoff 

data cannot in itself indicate a violation of 

water quality standard. A water quality standard 

consists of two elements: the beneficial use that 

we’re trying to protect and the water quality 

objective established to protect that use. The 

exceedance of a water quality objective does 

not necessarily result in a violation of a water 

quality standard. Runoff data can be described 

as exceeding water quality objectives, but the 

assessment of whether or not water quality 

standards are violated is based upon samples 

and data from the receiving water and impacts 

or lack of impacts on beneficial uses. The 

County further notes that similar MS4 permits 

draw distinctions between assessing urban 

runoff monitoring results and describing the 

receiving water. These permits include the 

This comment is one that is continuous with 

previous objections to the use of the term 

“violation” in Revised Tentative Orders R9-

2008-001 and R9-2007-002, when referring to 

instances when water quality objectives are 

exceeded. The commenter prefers the term 

“exceedance,” as has been used in previous 

Regional Board documents.  This comment was 

addressed via written response for the 2007 and 

2008 tentative Orders. 

The word “violation” is appropriately used in the 

referenced Findings as a violation is an 

exceedance of applicable Basin Plan water 

quality objectives (and other applicable criteria), 

and such violations have persistently been 

documented with sufficient, reliable data for a 

number of storm water and non-storm water 

related pollutants in water bodies in Orange 

County.  The comment incorrectly implies that 

the Findings, which reference violations of water 

quality objectives, are tantamount to enacting 

numeric effluent limits (see response to 

Comment 33 and 39 regarding numeric effluent 

limits).
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areawide permits issued by: the San Diego 

Regional Board to the MS4s draining the 

watersheds of San Diego County (Order No. R9-

2007-0001, NPDES No. CAS0108758, January 

24, 2007); and Riverside County (Order No. R9-

2004-0001, NPDES No. CAS0108766, July 14, 

2004); and those issued by the Santa Ana 

Regional Board to the MS4s draining the 

watersheds of San Bernardino County (Order 

No. R8-2002-0012, NPDES No. CAS618036, 

April 26, 2002); Riverside (Order No. R8-2002-

0011 NPDES NO. CAS 618033, October 25, 

2002); and Orange County (Order No. R8-2002-

0010 NPDES No. CAS618030, January 18, 

2002), and the May 1, 2009 Draft Tentative 

Order R8-2009-0030 NPDES No. 

CAS618030).  In these permits the monitoring 

data is described as, or actions are predicated 

upon, exceedances of water quality standards 

while prohibitions regarding receiving water 

tend to use the terminology ‘shall not cause or 

contribute to a violation of water quality 

standards’. Although the latter is not universal 

and many permits use the language ‘shall not 

cause or contribute to an exceedance of water 

quality standards’.

63 4 Finding Finding Finding C.2 seems to be establishing the fact 

that MS4s are responsible for all sources of 

pollutant and manner of discharges (see last 

sentence). The County would submit that 

municipalities are limited in their ability to 

control all sources of pollutants (e.g. air 

pollutants being transported to the receiving 

waters from the MS4). We recommend that the 

last sentence be deleted.

Finding C.2 has been modified to clarify that 

discharges from the MS4 must comply with 

water quality standards, no matter the source or 

manner of that discharge.  Please see response to 

Comment 39 regarding non-storm water 

discharges and response to Comment 54 

regarding storm water discharges.

64 4 Monitoring Findings Finding C.9. states, in part, that the water 

quality monitoring data collected to date 

indicates that there are violationss of Basin 

Plan objectives for a number of pollutants and 

that the data indicates that runoff discharges are 

the leading cause of impairment.  While the 

receiving water quality may exceed Basin Plan 

objectives for constituents identified by the 

municipalities as pollutants of concern, there is 

inadequate data to make such a definitive 

statement that the runoff discharges are the 

leading cause of impairment in Orange County. 

This statement does not take into account the 

other sources within the watershed or the 

uncertainty within many of the studies that 

have been conducted. Accordingly, the last 

sentence of that paragraph should be modified 

to read,

“In sum, the above findings indicate that urban 

runoff discharges may be causing or 

contributing to water quality impairments, and 

warrant special attention."

Finding C.9 (below) does state that runoff 

discharges are the leading cause of impairment.  

This is based upon monitoring data submitted to 

date, as well as sources of impairment identified 

in 303(d) listings.  The commenter does not 

provide adequate evidence of other discharges, 

permitted or otherwise, to support the assertion.  

Furthermore, water quality data does show that 

discharges of effluent from the MS4 exceed 

applicable water quality criteria.

Finding C.9: The Copermittees’ water quality 

monitoring data submitted to date documents 

persistent violations of Basin Plan water quality 

objectives for various runoff related pollutants 

(fecal coliform bacteria, total suspended solids, 

turbidity, metals, etc.) at various watershed 

monitoring stations.  Persistent toxicity has also 

been observed at some watershed monitoring 

stations. In addition, bioassessment data 

indicates that the majority of urbanized 

receiving waters have Poor to Very Poor Index 

of Biotic Integrity ratings. In sum, the above 

findings indicate that runoff discharges are 

causing or contributing to water quality 

impairments, and are a leading cause of such 

impairments in Orange County.
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65 4 General Finding Finding D.1.c. states that the Tentative Order 

“contains new or modified requirements that 

are necessary to improve the Permittees’ efforts 

to reduce the discharge of pollutants to the 

MEP and achieve water quality standards”. The 

Finding further states some of these new or 

modified requirements “address program 

deficiencies that have been noted in audits, 

report reviews, and other Regional Board 

compliance assessment

activities.” In fact, in many cases the new or 

modified requirements do not have adequate 

findings of fact and technical justification.

In many instances the Fact Sheet not only 

provides little or no justification of the need for 

the new requirement, it also does not identify 

the “program deficiency” that warrants the 

modification. In many cases the Fact Sheet also 

does not consider the thorough program 

analysis that the Permittees conducted as a part 

of their preparation of the ROWD and the 

deficiencies and program modifications that 

Permittees themselves identified as necessary 

for the program. The Permit Provisions 

comments in the next section of these 

comments identify many of the areas where 

new or modified provisions of the Tentative 

Order lack factual or technical support in the 

Fact Sheet.

The Tentative Order's fact sheet and 

supplemental fact sheet provides all the 

necessary information regarding program 

deficiencies and technical justification.  The 

comment is vague and without the necessary 

detail describing the specific Tentative Order's 

sections that the commenter believes needs more 

justification.  Where the commenter has sought 

more information through other sections of their 

comment letter, the Regional Board has 

responded accordingly.

66 4 SUSMP Finding Finding D.2.b. seems to be making the case that 

treatment control BMPs are ineffective and 

should not be used. This Finding overstates or 

incorrectly states the constraints of treatment 

control BMPs. It is fair to say that without a 

performance standard for treatment control 

BMPs then treatment control BMPs suffer from 

the constraints noted.  However, treatment 

control BMPs can be effective in removing 

pollutants for a wide range of storms and, when 

combined with source control BMPs, provide a 

comprehensive pollutant reduction strategy. 

This finding should be significantly modified to 

support the statement that “using a combination 

of onsite source control and site design BMPs 

augmented with treatment control BMPS… is 

important.”

The Finding simply points out the difference 

between on-site source control / site design 

BMPs and end-of-pipe BMPs.  The finding 

describes the importance of on-site source 

control and site design BMPs by pointing out 

potential detriments to end-of-pipe BMPs.  

While end-of-pipe BMPs are effective at 

reducing pollutants, they nevertheless have some 

drawbacks and are not preferable to on-site 

source control and site design BMPs.

67 4 Existing Development Finding Finding D.2.e. states that the one-acre threshold 

for heavy industrial sites is appropriate “since it 

is consistent with the requirements in the Phase 

II NPDES stormwater regulations that apply to 

small municipalities”. The Phase II stormwater 

regulations do not apply to the Phase I 

communities. 40 CFR 122.32. The reference to 

Phase II NPDES regulations and, as discussed 

below, the corresponding change in the permit 

provisions should be deleted.

The language in Finding D.2.e does not imply 

that Phase II storm water regulations apply to 

Phase I municipalities. The language simply 

states that smaller municipalities are required to 

apply the one-acre threshold, thus requiring the 

same of a larger (Phase I) municipality is 

reasonable and appropriate.  Furthermore, the 

threshold has been lowered to 10,000 square feet 

in consistency with other phase 1 MS4 permits 

throughout California.
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68 4 Hydromod Finding Finding D.2.g. identifies that increased volume, 

frequency, and discharge duration of storm 

runoff from developed areas has the potential to 

greatly accelerate downstream erosion, impair 

stream habitat in natural drainages, and 

negatively impact beneficial uses. However, it 

does not acknowledge that hardened or 

stabilized channels will likely not be 

susceptible to hydromodification impacts. It is 

recommended that the Finding be modified as 

follows:

The increased volume, velocity, frequency and 

discharge duration of storm water runoff from 

developed areas has the potential to accelerate 

downstream erosion in natural drainages and 

unimproved channels, impair stream habitat in 

natural drainages, and negatively impact 

beneficial uses. Development and urbanization 

increase pollutant loads in stormwater and 

volume of stormwater runoff. Impervious 

surfaces can neither absorb water nor remove 

pollutants and thus lose the purification and 

infiltration provided by naturally vegetated soil. 

Some channels that are either engineered and 

maintained, or hardened may not be susceptible 

to the impacts of hydromodification.

The Regional Board will include the final 

language suggested by the commenter.  In 

addition, the following sentence will also be 

added as the last sentence of the paragraph:  

“Nevertheless, it is important to include 

hydromodification measures upstream of 

hardened channels in the event that the hardened 

channels are restored to their natural state, 

thereby restoring the chemical, physical, and 

biological integrity and Beneficial Uses of local 

creeks.”

The Regional Board disagrees with the 

commenter’s suggestion to modify the text to 

address natural drainages as “unimproved 

channels.”  This implies that hardened channels 

are “improved” over natural drainages.  In terms 

of water quality and Beneficial Uses of surface 

waters, such an interpretation is highly 

inaccurate.  According to the Copermittees’ 

2006-2007 monitoring data, urban streams have 

low Index of Biotic Integrity (IBI) scores.  In the 

absence of water chemistry and toxicity impacts, 

these low scores were attributed to poor physical 

habitat conditions, i.e. concrete lining and 

channelization.  Therefore, it is contradictory to 

refer to such concrete-lined channels as 

“improved” over natural drainages.  The goal of 

hydromodification requirements are to prevent 

or further prevent hydromodification impacts on 

downstream watercourses and eventually restore 

natural flow regimes.  The restoration of natural 

flow regimes is a major component necessary to 

protect and restore the physical, chemical and 

biological integrity of receiving waters, which is 

a major objective of the Clean Water Act.
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69 4 SUSMP Finding Finding E.7. states that,”[u]rban runoff 

treatment and/or mitigation must occur prior to 

the discharge of urban runoff into a receiving 

water.”  We believe that Finding E.7. is based 

on a misinterpretation of CWA regulations and 

misconstrues USEPA guidance on stormwater 

treatment BMPs. This concern is discussed in 

detail in Attachment A (Pages 1-7). We wish to 

comment here on the implications it has for 

watershed restoration

activities.

Prohibiting treatment and mitigation in 

receiving waters severely limits the potential 

locations for installation of treatment control 

BMPs and will adversely affect many 

watershed restoration projects. For example, 

this Finding may have unintended adverse 

effects for the Aliso Creek Water Quality 

SUPER Project.

The Aliso Creek Water Quality SUPER Project 

proposes a multi-objective approach to Aliso 

Creek watershed development and 

enhancement, accommodating channel 

stabilization, flood hazard reduction, economic 

uses, aesthetic and recreational opportunities, 

water quality improvements, and habitat 

concerns. The project is aimed at water supply 

efficiency and system reliability through 

reclamation, along with benefits for flood 

control and overall watershed management and 

protection. The ecosystem restoration and 

stabilization component of the project will 

include:

• Construction of a series of low grade control 

structures and reestablishment of aquatic 

habitat connectivity;

• Shaving of slide slopes to reduce vertical 

banks; and

• Invasive species removal and riparian 

revegetation and restoration of floodplain 

moisture.

The Permittees are concerned that some of 

these activities may be deemed “urban runoff 

treatment and/or mitigation” in a receiving 

water and, thus, may not be allowed, 

compromising the project objectives. In 

addition, this Finding seems to conflict with 

Existing Development Component Section 

3.a.(4) Page 51 of the Tentative Order, which 

requires the Permittees to evaluate their flood 

control devices and identify the feasibility

of retrofitting the devices to provide for more 

water quality benefits.

Given the lack of any proper legal or factual 

basis for these limitations as well as the adverse 

impacts on watershed restoration efforts, the 

Finding should be deleted from the Tentative 

Order.

This comment was addressed in the 2007 

response to comments on a previous version of 

this draft permit and stated:  

"The intent of the Finding, and related 

requirements, is to prevent the conversion of 

waters of the U.S. and State into waste treatment 

facilities consistent with Federal guidance.  It in 

no way prevents restoration of natural 

hydrological, biochemical, and habitat 

functions.  Similarly, providing treatment of 

urban runoff after it has been discharged from 

the MS4 to waters of the U.S. does not relieve 

the Copermittees of their responsibility to 

implement source control, pollution prevention, 

and treatment BMPs before the water is 

discharged from the MS4. If diverted water is 

treated, then discharged back to waters of the 

U.S., it is likely to need an individual NPDES 

Permit. Diversion to the sanitary sewer for 

treatment is allowable, provided the effluent 

from the sewage treatment facility can meet its 

NPDES requirements.  This Finding is supported 

by federal regulation 40 CFR 131.10(a) and 

USEPA guidance.  40 CFR 131.10(a) is very 

clear "In no case shall a State adopt waste 

transport or waste assimilation as a designated 

use for any waters of the United States."”

Where a CWA section 404 permit has been 

issued by the U.S. Army Corps of Engineers for 

the conversion of a water body into a non-

jurisdictional water, then the placement of a 

treatment BMP in that area would be consistent 

with the Tentative Order. However, the 

placement of fill and other material into the 

water body may be subject to waste discharge 

requirements from the Regional Board. 

Generally, the Copermittees cannot assume that 

such conversion would be allowed. The 

Tentative Order requirements for priority 

projects (Section D.1.d.4) acknowledge that 

some conversion is likely to be permitted. 

However, the Copermittees must recognize that 

limiting such conversions can be a practical site 

design BMP.
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70 4 FETD Finding This finding identifies that the Order does not 

regulate the discharge of Facilities that Extract, 

Treat and Discharge (FETDs) to waters of the 

U.S. It also indicates the intention of the 

Regional Board to require individual NPDES 

Permits for each of these types of facilities. 

Such an approach to the regulation of these 

facilities is deemed highly problematic to the 

Permittees for the same reasons that were 

presented in early 2008, principally that 

separate permits would likely preclude the use 

of facilities currently necessary for protecting 

public health at Orange County’s beaches. The 

Permittees were working on potential FETD 

language with previous Permit staff during the 

first draft Permit adoption process prior to 

postponement by the Board. That language is 

significantly similar to the draft language found 

in the Region 8 draft. It is provided below and 

commended to you for incorporation into the 

Order.  “Discharges from facilities that extract, 

treat and discharge water diverted from waters 

of the U.S: These discharges shall meet the 

following conditions: (1) The discharges to 

waters of the US must not contain pollutants 

added by the treatment process or pollutants in 

greater concentration or load than the influent; 

(2) the discharge must not cause or contribute 

to a condition of erosion; (3) The extraction and 

treatment must be in compliance with Section 

404 of the Clean Water Act; and (4) Conduct 

Monitoring in accordance with Monitoring and 

Reporting Program attached to this Order.”

The intent of Finding E.9 is to clarify that the 

Order is specifically for discharges from the 

MS4 system.  FETDs are facilities that would be 

extracting from waters of the U.S.  It is 

imporatant to note that non-storm water 

discharges from the MS4 should not need any 

treatment to protect public health, as non-storm 

water discharges into, through and from the 

MS4 that are a source of pollutants are 

considered illicit discharges, are not authroized 

under the Clean Water Act and are to be 

prohibited (see response to Comment 39).

Also, please see response to Comment 51.

71 4 TMDL Finding This new finding identifies that MS4 WLAs 

from adopted TMDLs are incorporated into the 

Tentative Order, and additionally early TMDL 

requirements may be included in the Tentative 

Order. The County has significant concerns 

about the use of either Clean Up and Abatement

Orders (CAOs) (as indicated in the Tentative 

Order) or Cease and Desist Orders (CDOs) (as 

indicated in the supplemental Tentative Fact 

Sheet) as the means by which to incorporate 

forthcoming TMDL WLAs into the MS4 

permit. CAOs and CDOs are types of 

enforcement actions used to compel 

compliance, typically of an uncooperative 

discharger. These tools were neither envisioned 

by the State Water Board in its TMDL and 

impaired water policy documents or by USEPA 

in its recent draft handbook TMDLs to 

Stormwater Permits4.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.
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72 4 TMDL Finding Further, this finding indicates that it is the 

intention of the Regional Board to incorporate 

MS4 WLAs as end-of-the-pipe numeric Water 

Quality Based Effluent Limitations for adopted 

TMDLs. US EPA’s 2002 guidance 

memorandum5 on establishing stormwater 

permit requirements to implement WLAs stated 

that EPA expected that most WQBELs for 

NPDES-regulated municipal … will be in the 

form of BMPs and that numeric limits will be 

used only in rare instances [emphasis added]. 

This reference was specifically cited in the 

Beaches and Creeks TMDL Technical Report 

and reflects the intent of the Regional Board 

staff and the understanding of the Stakeholder 

Advisory Group as to how the TMDL would be 

incorporated into the NPDES permit. This 

approach to incorporating WLAs into 

stormwater permits is maintained in the draft 

handbook TMDLs to Stormwater Permit, in 

which Chapter 6 identifies method of 

coordinating TMDLs and stormwater permits. 

Six options are put forward as methods for 

permit writers to incorporate TMDLs in a 

stormwater permit, the last of which is to 

consider numeric effluent limitations. 

Furthermore the County would also note that as 

required by 40 C.F.R. § 122.44(d)(1)(vii)(B), 

the Permit must be “consistent with the 

assumptions and requirements of available 

WLAs”. The Regional Board should seriously 

consider and not foreclose the palette of options 

available to implement water quality controls 

for impaired waters in stormwater permits.

The Regional Board should follow the guidance 

in the 2002 Memorandum and the Draft 

Handbook and the intent of the Regional Board 

TMDL staff and express the WLAs in the 

Tentative Order as being implemented through 

the BMPs. This is especially true in California 

where an implementation plan is required for 

TMDLs and which in turn may be incorporated 

into the Permit consistent with EPA guidance.

The 2002 USEPA guidance does not preclude 

the establishment of WLAs as end-of-pipe 

numeric Water Quality Based Effluent Limts 

(WQBELs).  The 02 guidance also directs the 

reader to the "Interim Permitting Approach for 

Water Quality-Based Effluent Limitations in 

Storm Water Permits, 61 FR 43761, Aug 26, 

1996," which states that when adequate 

information exists storm water permits are to 

incorporate numeric water quality based effluent 

limitations.

The Implementation Plan in the December 17, 

2007 Technical Report  for the "Bacteria 

Impaired Waters TMDL Project I for Beaches 

and Creeks," specifically states that WQBEL 

WLAs may be expressed as numeric effluent 

limitations using a different metric [e.g., derived 

from the Numeric Targets or from the Basin 

Plan Water Quality Objectives] or as BMP 

development, implementation, and revision 

requirements.  It is expected that an iterative 

BMP Program will be a component of the 

WQBELs, but at the end of the TMDL 

compliance schedule the numeric targets and/or 

numeric WQOs may serve as numeric effluent 

limitations, unless additional information is 

required.

This Order does not "...foreclose the palette of 

options…" available because it requires a BMP 

Program (up to the Copermittees to develop and 

implement) that will meet the Numeric Targets 

within the time period allowed to meet the 

required WLA reductions.  This approach is 

consistent with the Draft USEPA Technical 

Document "TMDLS to Stormwater Permits 

Handbook."  Furthermore, it is consistent with 

USEPA comments received on this Order (no. 

305) that "We [USEPA] are also pleased by the 

apparent intent of the Regional Board as 

indicated in Finding E.12 and Section I of the 

draft permit to express permit effluent limits, 

when necessary to ensure consistency with 

applicable WLAs, as numeric effluent limits. 

Numeric limits provide greater assurance of 

consistency with WLAs than the alternative of 

BMPs which are sometimes used, given the 

uncertainty in the performance of many ofthe 

BMPs commonly used for stormwater pollution 

control."
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73 4 General Finding The intention of this new Finding is not clear 

and appears to be redundant with the receiving 

water limitations language in Section A, 

Prohibitions and Receiving Water Limitations. 

Finding E.13 states that the Permittees 

discharge from the MS4 is required to meet 

receiving water limitations [emphasis added]. 

This requirement is already stated more 

effectively and within the context of the 

Receiving Water Limitations language - the

Permittees evaluate the discharges and the 

receiving waters to determine if the discharges 

cause or contribute to an exceedance of water 

quality standards and follow the outlined 

process in cases where the discharge is 

determined to be causing or contributing to a 

WQS exceedance in the receiving water.  It is 

recommended that this Finding be deleted.

Finding E.13 from the March 2009 Tentative 

Order has been removed as it is redundant with 

Finding C.2.

74 4 General A In section A.3.b., the Regional Board has 

modified the standard state-wide receiving 

water limitations language to require the 

Permittees to repeat the assessment process for 

exceedances of the same water quality standard. 

This modification is inconsistent with State 

Water Board WQ Order 99-05. In the previous 

permit, and in permits throughout the state, 

including the permit recently issued by the 

Regional Board to MS4

dischargers to the watersheds draining San 

Diego County, this provision of the RWL 

language is set up such that the process is only 

repeated once unless otherwise directed. The 

original language recognizes the length of time 

it can take for new BMP programs to be 

developed, deployed, and fully implemented 

before a change in water quality may be 

observed and avoids pointless reassessments of 

the same pollutant.

Even in cases where there has been a 

significant reduction of the source of a 

pollutant, it typically takes several years for 

monitoring programs to see the change in the 

receiving water. In cases where the pollutant is 

persistent in the environment, it can take 

decades to detect changes in water quality or 

indicator monitoring.

It is recommended that the Regional Board 

reinstate the original language from WQ Order 

99-05 (see below) regarding iterations of the 

assessment process for exceedances of the same 

water quality standard.

So long as the Copermittee has complied with 

the procedures set forth above and is 

implementing the revised Jurisdictional Urban 

Runoff Management Program, the Copermittee 

does not have to repeat the same procedure or 

continuing or recurring exceedances of the 

same receiving water limitations unless directed 

by the Regional Board to do so.

The Permit language in section A.3.b has been 

amended.  Please see comment #57.
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75 4 Overirrigation B The Regional Board has modified the list of 

conditionally exempt non-stormwater 

discharges so that it no longer includes 

landscape irrigation, irrigation water, and lawn 

watering. The Findings explain that these 

discharges have been identified by the 

Permittees as a source of pollutants (Finding 

C.14, Page 6). We would contend that a 

prohibition on these discharges is potentially 

problematic from the perspective of fostering 

and sustaining public support for the Program 

and that the approach should be focused more 

on public education and water conservation.

The Orange County DAMP contains a variety 

of BMPs and efforts to reduce pollutants in 

discharges associated landscape irrigation. 

These practices include public outreach on the 

use of landscape chemicals (fertilizers and 

pesticides) and overwatering, implementation 

of integrated pest management (IPM) practices 

within municipal programs, and water 

conservation measures that mandate the use of 

efficient irrigation systems, as well as other 

programs that general control pollutant sources 

which reduce the pollutants that might be 

conveyed into the MS4s by excess irrigation 

flows. The use of BMPs to reduce pollutants 

associated with runoff is a preferable and more 

practical approach.

Additionally, as noted in the Supplemental Fact 

Sheet, Permittees have sought grant funding to 

assist with the implementation of programs to 

reduce irrigation-related urban runoff.  Grant 

programs frequently prohibit the award of 

grants to meet requirements of NPDES permits 

requirements. The inclusion of the prohibition 

could limit the types of grants the Permittees 

might otherwise be eligible for to help address 

this discharge.

Please see comment # 28.  The Copermittees are 

expected to use appropriate discretion in 

implementing their education and enforcement 

programs to address public concerns and to 

effectively prohbit this non-storm water 

discharge.  This action in no way should deter 

the County from continuing their outreach and 

retrofit efforts.

The Copermittees are encouraged to continue 

seeking grant funding for projects and are 

encouraged to help define and craft any future 

bills heard by the legislature that could restrict 

the ues of grant funds from State propositions.

76 4 Overirrigation B Finally, a prohibition of irrigation-related 

runoff may be in conflict with other permits 

that allow such discharges including the 

industrial general permit and the construction 

general permit. In particular, the construction 

permit authorizes such discharges if they are 

necessary for the completion of construction 

(and are identified in the SWPPP with 

appropriate BMPs). The final phase of 

construction includes the installation and

establishment of landscaping (also known as 

vegetative stabilization). The establishment of 

new plantings to ensure long-term survival 

typically requires higher than normal levels of 

irrigation to ensure good root growth and 

vegetative cover prior to the onset of the rainy 

season to reduce erosion and sediment transport 

from the project site. The complete prohibition 

of irrigation related runoff may impede the 

ability of the Permittees to establish erosion 

resistant vegetative covering.

The prohibition is against irrigation runoff and 

not against irrigation application.  Construction 

sites can adjust their irrigation schedules 

appropriately to eliminate runoff while 

maintaining plant growth.    Further, the 

locations and types of landscaping can be 

adjusted to require much less water.  Prior to 

erosion-preventative vegetative covering being 

established, a construction site is expected to 

implement temporary erosion controls.  The 

draft Tentative Order is consistent with the 

Statewide General Construction Permit in this 

regard.  The Construction permit states 

"discharges of non-storm water are authorized 

only where they do not cause or contribute to a 

violation of any water quality standard."  The 

Copermittees in South Orange County have 

identified over irrigation as causing or 

contributing to a violation of a water quality 

standard; therefore overirrigation discharges 

from construction sites must no longer be 

authorized.
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77 4 NEL C The Tentative Order makes the case (see 

Finding C.14) that non-stormwater discharges 

are not subject to the maximum extent 

practicable standard and therefore subject to 

water quality based effluent limits (see Table 

3). The County disagrees with this assessment 

for a number of technical and legal reasons 

which are discussed in the following paragraphs 

and in Attachment A respectively.

The Regional Board in Finding C.14 incorrectly 

interpreted CWA section 402(p)(3)(B)(ii). In 

Finding C.14 the Board staff concludes that 

non-stormwater discharges are to be effectively 

prohibited unless specifically exempted. 

Furthermore the finding goes on to include a 

contradictory statement that “exempted 

discharges as a source of pollutants are required 

to be addressed through prohibition”. On the 

one hand non-stormwater discharges are 

prohibited unless exempted but exempted 

discharges with pollutants are prohibited. The 

question that begs to be asked is why exempt a 

non-stormwater discharge that is a source of 

pollutants from the prohibition is[in] the first 

place.

CWA section 402(p) (3) (B) (ii) reads as 

follows: (B) Municipal Discharge – Permits for 

discharges from municipal storm sewers – (ii) 

shall include a requirement to effectively 

prohibit non-stormwater discharges into the 

storm sewer; The provision does not provide 

any reference to exemptions. Rather the section 

may be read that a permit shall “effectively 

prohibit non-stormwater discharges” but may 

exempt certain discharges that are not 

significant sources of pollutants from the 

prohibition. The section does not require a full 

prohibition but rather an effective prohibition. 

The operative word is “effective”. The more 

precise and correct finding should note that non-

stormwater discharges are effectively

prohibited (per 402 (p) (3) (B) (ii)). However 

discharges that are not significant sources of 

pollutants are exempted from the prohibition.

The section referenced in Finding C.14 reads as 

follows:

"Non-storm water (dry weather) discharge is not 

considered a storm water (wet weather) 

discharge and therefore is not subject to 

regulation to the Maximum Extent Practicable 

(MEP) from CWA 402(p)(3)(B)(iii), which is 

explicitly for “Municipal and Industrial 

Stormwater Discharges (emphasis added)”. Non-

storm water discharges, per CWA 

402(p)(3)(B)(ii) are to be effectively prohibited 

unless specifically exempted. Exempted 

discharges identified as a source of pollutants 

are required to be addressed  through 

prohibition."

Section 402(p)(3)(B)(ii) of the Clean Water Act 

clearly requires the "effective prohibition" of 

non-storm water discharges into the MS4.  This 

is further clarified by the Federal Register which 

states that “Congress did not intend that the term 

storm water be used to describe any discharge 

that has a de minimis amount of pollutants, nor 

did it intend for section 402(p) to be used to 

provide a moratorium from permitting other non-

storm water discharges” (55 Fed. Reg. 47995-

96).  Instead, non-storm water discharges into, 

through and from the MS4 are Illicit Discharges 

not authroized under the Clean Water Act, 

except for specific discharges identified under 

40 CFR 122.26(d)(iv)(B) that are not thought to 

be a source of pollution and are therefore 

exempted from prohibition.  These specific 

discharges into the MS4 are exempted unless 

identified as a source of pollutants, in which 

case they are subsequently required to be 

addressed by the Copermittee as illicit 

discharges, per language and requirements in 40 

CFR 122.26(d).   Nonetheless, Finding C.14 has 

been updated to prevent any confusion of 

language.

The Federal Register does clarify that certain 

non-storm water discharges were expected to not 

pose environmental problems in every case, and 

goes further to provide that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate" (55 Federal Register 48037).  Thus 

Finding C.14 is not contradictory, and the 

Director is further authorized to take action 

regarding exempted non-storm water discharges, 

even if said discharges are not identified as a 

source of pollutants by the municipality.  The 

updated Supplemental Fact Sheet provides 

further clarification regarding NELs.
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78 4 NEL C The County would submit that the technology 

based standard for non-stormwater discharges 

is “effectively prohibit” just as “maximum 

extent practicable” is the technology based 

standard for stormwater discharges. 

Furthermore, the County would submit that this 

technology based limit

is in fact protective of water quality and 

compliance with water quality standards. The 

County has an extensive dry weather 

monitoring program to identify problematic 

discharges, including illegal discharges, which 

support the protection of water quality 

standards. It is unclear to the County how the 

Board has determined that these efforts are in 

fact inadequate to necessitate the development 

of water quality based effluent limits. 

Furthermore the TMDL program as noted in 

Finding E.11 and E.12 provide the appropriate 

regulatory vehicle to address stormwater and 

non-stormwater discharges that are causing and 

contributing to an exceedance of a water quality 

standard.

The Regional Board does not agree with the 

County of Orange's submission that the narrative 

prohibition of non-storm water discharges under 

Section 402 of the CWA is a technology based 

standard, as technology based limitations are to 

be promulgated by USEPA in accordance with 

Section 301 of the CWA.  The Regional Board 

contends that the Clean Water Act's  "effectively 

prohibit" narrative requirment for non-storm 

water discharges into the MS4 should result in a 

net numeric discharge from the MS4 of zero.  

Under a scenario of zero discharge, the 

discharge would be protective of water quality 

criteria as there would simply be no discharge 

into and thus from the MS4 system.  However, 

as 40 CFR 122.26(d) and 55 Federal Register 

222 explain, certain categories of non-storm 

water discharges are conditionally exempt from 

the discharge prohibition unless found to be a 

source of pollutants, which would then require 

their discharge into the MS4 to be effectively 

prohibited.  Additionally, other non-storm water 

NPDES permits (utility vaults, dewatering, etc) 

may allow discharge into the MS4 if done in 

compliance with the limitations present within 

those permits and after garnering authorization 

from the owner and operator of the MS4.

The updated erratta and supplemental fact sheet 

clarify why water-quality based effluent 

limitations are required for non-storm water 

discharges from the MS4.
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79 4 NEL C Should the Regional Board choose a numeric 

metric to define the technology based narrative 

limit of “effectively prohibit” then the 

development of technology based numeric 

effluent limits must be consistent with Federal 

and State regulations and policy. The County 

would submit that the proposed NELs in Table 

3 are not. USEPA has provided significant 

guidance6 for the development of technology 

based effluent limits (TBELs) for industrial 

dischargers in order to comply with best 

practicable control technology currently 

available (BPT) and best available technology 

economically achievable (BAT) standards. 

Consistent with this guidance TBELs are based 

on demonstrated performance of a reasonable 

level of treatment that is within the economic 

means of the discharger. (Page 49-50, NPDES 

Permit Writers’ Manual). This guidance 

provides insight into how one may develop 

TBELs for municipal dischargers. For industrial 

dischargers, the development of TBELs should 

consider the following parameters:

• Data collection – Sufficient technical and 

economic data must be available and should be 

obtained from various sources with respect to 

trends, environmental impacts, BMPs, and 

economics.

• Discharger and site profile – Discharger 

specific information should be obtained 

through surveys, site visits, etc. to develop a 

profile. The profile should include:

o General description/definition and NAICS 

and/or SIC codes

o Industry practices and trends

o Manufacturing processes used

o General facility information (age of 

equipment and facilities involved)

o Discharge characteristics

o Based on the data gaps identified as a part of 

the existing data collection efforts, additional 

field sampling and statistical analyses may be 

necessary

o Local climatological data.

• Technology Assessment – The technology 

assessment should determine the depth and 

breadth of effectiveness data for various 

industry related source and treatment BMPs 

and identify the quantity and quality of data 

available to describe the performance of all 

currently used and innovative practices, the 

ability of each to effectively control impacts 

due to runoff and the design criteria or 

standards currently used to size each practice to 

ensure effective control of runoff. For each 

source and treatment BMP, the assessment 

should include:

o General Description of the BMP

o Applicability

o Design and installation criteria

o Design and/or site considerations and/or 

variations

o Effectiveness

o Limitations

o Maintenance

o Cost

• Regulatory Options – Once the Data 

Collection, Industry Profile and Technology 

Assessment has been completed, the State 

Please see response to Comment No. 78.  The 

Supplemental Fact Sheet clarifies why water-

quality based effluent limitations are required 

for non-storm water discharges from the MS4.  

To date, USEPA has not promulgated national 

effluent limitations guidelines for non-storm 

water discharges from the MS4.  Furthermore, 

the Regional Board will not be developing 

TBELs for non-storm water discharges from the 

MS4 based upon Best Professional Judgement 

(BPJ).

Furthermore, the commenter incorrectly 

interprets the NPDES permit writers manual 

(page 49-50) as stating,  "TBELs are based on 

demonstrated performance of a reasonable level 

of treatment that is within the economic means 

of the discharger."  The full correct passage is as 

follows:

"For industrial sources, the national ELGs are 

developed based on the demonstrated 

performance of a reasonable level of treatment 

that is within the economic means of specific 

categories of industrial facilities.  Where 

national ELGs have not been developed, the 

same performance-based approach is applied to 

a specific industrial facility based on the permit 

writers BPJ".  The updated Supplemental Fact 

Sheet provides discussion regarding the 

evaluation of TBELs when establishing numeric 

limitations for non-storm water discharges.
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should identify the regulatory options that are 

available. This effort should identify industry 

impacts, which pollutants to address as well as 

other non-water quality related impacts (such as 

energy requirements).

• Economic analysis7 - Once the regulatory 

options are identified (see above), the State 

should evaluate the costs and environmental 

benefits and determine the appropriate option 

based on factors such as:

o Total Costs

o Monetized and non-monetized environmental 

benefits

o Ease of implementation

o Industry financial impacts

o Industry acceptance

80 4 NEL C As demonstrated above, the development of 

TBELs for industrial dischargers must be 

comprehensive and consider many factors. A 

similar approach for municipal dischargers is 

appropriate. The County was unable to confirm 

whether the State completed such an analysis as 

it appears the State defaulted to Basin Plan 

water quality objectives to establish a 

technology based standard. In essence the 

Tentative Order has stipulated water quality 

based limits as equivalent to the technology 

based limits.

Please see response to comment 79.  The 

Regional Board has not stipulated water quality-

based limitations as equivalent to TBELs.  

Please see the updated Supplemental Fact Sheet 

for further discussion (discussion of Section C 

of the Order).

81 4 NEL C Notwithstanding the argument that water 

quality based effluent limits are inappropriate 

and not justified, the Board, if it determines 

that technology based limits are insufficient to 

meet water quality standards, is obligated to 

stipulate additional requirements consistent 

with 40 CFR 122.44. In this context the 

Regional Board must determine whether the 

discharge has a “reasonable potential” to cause 

of contribute to an excursion of the applicable 

water quality standard. (40 CFR 122.44 (d)(1)(i-

iii). If determined to cause or contribute then 

effluent limits (either narrative or numeric) 

must be developed for the discharge. The 

County was unable to determine whether such 

an analysis was completed and the subsequent 

basis for Table 3 of the Revised Tentative 

Order. Furthermore, if numeric effluent limits 

are developed then they must be consistent with 

40 CFR 122.45. Again we were unable to verify 

this consistency as Table 3 is not consistent 

with 40 CFR 122.45 (c). In fact there is 

conflicting information in Table 3 and Finding 

E. 11. In Table 3 the Board has established 

numeric effluent limits for a list of some 28 

constituent/hydrologic area combinations. This 

table would imply that the Board has 

determined reasonable potential for each of 

these constituents. However, in Finding E.11 

the Board acknowledges that only four 

pollutants have been shown to have reasonable 

potential.

The Supplemental Fact Sheet contains the 

reasonable potential analysis for non-storm 

water discharges from the MS4 (discussion of 

Section C in the Supplemental Fact Sheet), 

including metals as referenced by the commenter 

in regards to 40 CFR 122.45(c).

Draft Response to Comments R9-2009-0002 Page 52 of 198

0004607



Comment

No. Commenter Subject Section Specific Comment Comment Response

82 4 NEL C Of primary importance to the County is that the 

Regional Water Board adopt a permit that is 

reasonable, feasible and protects water quality. 

At this time, the Permittees are exposed to 

significant risk to comply with the numeric 

effluent limits for dry weather discharges. We 

have completed a comparison of existing dry 

weather discharges with the selected NELs 

noted in Table 3. The results of that comparison 

are shown below:

Constituent Hydrologic Unit Percentage of time

NELs

Total Dissolved Solids* Group 1 74.5

Total Dissolved Solids* Group 2 97.1

Total Phosphorus@ Group 1 and 2 93.0

Nitrate + Nitrite Group 1 and 2 93.8

Fecal coliform Group 1 and 2 90.0

Nickel (dissolved) Group 1 and 2 0.3

Copper (dissolved) Group 1 and 2 9.5

Cadmium (dissolved) Group 1 and 2 18.1

*A factor of 0.6 was multiplied by the specific 

conductance measurements to estimate TDS

@Proposed NEL was compared to 

measurements of reactive orthophosphate as P

As a result, the County/Permittees will face 

enforcement action for not complying with all 

the NELs. Where there is exceedance, the 

Permittees will be faced with liability under 

several different enforcement regimes. First, the 

NELs, as proposed in the Revised Tentative 

Order, would clearly constitute numeric effluent 

limitations. Violation of effluent limitations in 

an NPDES permit subjects the Permittees to 

mandatory minimum penalties (MMPs). (See 

Water Code §§ 13385 and 13385.1). In 

addition, non-compliance with the NELs may 

subject the Permittees to additional 

enforcement actions imposed by the Regional 

Water Board and through third party actions 

under the citizen suit provisions of the CWA. 

Although the Tentative Order (see 4/29/09 

Tentative Updates) attempts to clarify that 

compliance with Non-Stormwater Dry Weather 

Numeric Effluent Limits Section C is met by 

one of three follow-up actions, the structure of 

the Tentative Order negates such a compliance 

option and stipulates a hard and fast numeric 

effluent limit and the resulting exposure to 

MMPs.

The Regional Board acknowledges that 

excursions above non-storm water numeric 

effluent limits may subject the Copermittees to 

multiple enforcement mechanisms, including 

mandatory minimum penalties (MMPs).  MMPs 

are subject to the requirments under CWC 

13385.1 including, but not limited to, the 

definitions for a serious violation, the number of 

violations within a given sampling time frame, 

and the provisions under subdivision (j).   

Furthermore, the requirements of Section C.1 of 

the Tentative Order recognize that other, 

permitted sources could be discharging into the 

MS4.  That is why the section is written to 

provide for an investigation of the source of the 

discharge to occur after an exceedances of an 

NEL is found.
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83 4 NEL C As a final point the County would submit that 

the use of numeric limits for non-stormwater 

discharges is premature at best. The TMDL 

program provides the safety net for ensuring 

that our water bodies are protected in the most 

reasonable and effective manner. The direct 

translation of water quality objectives into 

numeric effluent limits bypasses the TMDL 

process. It is likely that some of our non-

stormwater discharges will exceed the NEL but 

have no effect on the receiving water quality or 

beneficial uses. But under the proposed Order 

the Permittees would be obligated to expend 

considerable resources without a reciprocal 

water quality benefit.  This is poor public 

policy and use of public funds.

Irregardless of the TMDL process, discharges of 

waste from point sources to waters of the United 

States are required to apply for and obtain 

permit coverage under a NPDES permit.  A 

303(d) listing and subsequent TMDL 

development does not provide an exemption 

from NPDES permitting requirements, and the 

TMDL process may, in fact, result in discharge 

requirements which are more stringent than the 

non-storm water numeric effluent limits 

proposed under the Tentative Order because 

TMDLs often incoroporate a Margin of Safety.  

In addittion, the argument that non-storm water 

numeric limits should not be included due to the 

liklihood that some discharges may not have an 

effect on receiving water quality or Beneficial 

Uses is inconsistent with NPDES permitting 

requirements, specifically in regards to Section 

301 of the CWA and 40 CFR 122.44.  Finally, 

the Regional Board maintains that ensuring 

compliance with water quality criteria to protect 

the receiving waters and Beneficial Uses in 

accordance with the Clean Water Act is niether 

poor public policy nor poor use of public funds.

84 4 NEL C In summary, the establishment of NELs for non-

stormwater discharges is fundamentally flawed 

from a technical and legal perspective. If the 

NELs are proposed are [as] technology based 

effluent limits then they must be developed 

pursuant to USEPA guidance (USEPA NPDES 

Permit Writers’ Manual). If, on the other hand, 

they are proposed as water quality based 

numeric limits then their derivation must also 

follow Federal and state regulations ( 40 CFR 

122.44). The County was unable to determine 

whether either of these efforts took place. 

Furthermore, the technical feasibility of 

complying with these numeric limits is 

questionable especially since our drinking 

water supply would not be able to comply with 

the limits.

Please see response to comment 81.

Furthermore, aquatic life criteria may, in some 

cases, be more restrictive than drinking water 

criteria due to the sensitivity of aquatic life in 

the receiving waters (e.g. 40 CFR 131).

85 4 MAL D The County has considerable concerns 

regarding the development and application of 

MALs.  Overall, we contend that the MALs are 

not technically sound, and more importantly, 

are not legal in the manner proposed in the 

Draft Tentative Order. Our legal discussion is 

provided in Attachment A, County of Orange 

Legal Comments.  The Tentative Order (with 

updates) attempts to walk a fine line of using 

MALs to identify the adequacy/inadequacy of 

the program (see Finding D.h.1, page 8) 

without calling them numeric effluent limits. 

However, we would submit that the current 

configuration of MALs in the Tentative Order 

may be considered effluent limitations under 

state law (See Water Code §13385.1 where 

effluent limitation means “a numerically 

expressed narrative restriction.”) and 

exceedances of the MALs after Year 3 may 

subject the Permittees to mandatory minimum 

penalties. Our comments here highlight and 

summarize the relevant points to MALs.

Please see response to Comment 33.
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86 4 MAL D A) Establishment of TBELs must reflect EPA 

Guidance

The Tentative Order (see 4/29/09 Tentative 

Updates at page 4) contains a combination of 

purported technology based MALs and water 

quality based MALs. To the extent that 

municipal action levels are used to define the 

technology based standard of maximum extent 

practicable (MEP) they should be consistent 

with EPA guidance8, and federal law and 

regulations. As noted previously in the 

discussion regarding non-stormwater,

USEPA has provided significant guidance for 

the development of technology based effluent 

limits (TBELs) for industrial dischargers in 

order to comply with best practicable control 

technology currently available (BPT) and best 

available technology economically achievable 

(BAT) standards. Consistent with this 

guidance, TBELs are based on demonstrated 

performance of a reasonable level of treatment 

that is within the economic

means of the discharger (Page 49-50, NPDES 

Permit Writers’ Manual). This guidance 

provides insight into how one may develop 

TBELs for municipal dischargers.  For 

industrial dischargers, the development of 

TBELs should consider the following 

parameters:

• Data collection – Sufficient technical and 

economic data must be available and should be 

obtained from various sources with respect to 

trends,

environmental impacts, BMPs, and economics.

• Discharger and site profile – Discharger 

specific information should be obtained 

through surveys, site visits, etc. to develop a 

profile. The profile

should include:

o General description/definition and NAICS 

and/or SIC codes

o Industry practices and trends

o Manufacturing processes used

o General facility information (age of 

equipment and facilities involved)

o Discharge characteristics

o Based on the data gaps identified as a part of 

the existing data collection efforts, additional 

field sampling and statistical analyses may be 

necessary

o Local climatological data.

• Technology Assessment - The technology 

assessment should determine the depth and 

breadth of effectiveness data for various 

industry related source and treatment BMPs 

and identify the quantity and quality of data 

available to describe the performance of all 

currently used and innovative practices, the 

ability of each to effectively control impacts 

due to runoff and the design criteria or 

standards currently used to size each practice to 

ensure effective control of runoff.  For each 

source and treatment BMP, the assessment 

should include:

o General Description of the BMP

o Applicability

o Design and installation criteria

o Design and/or site considerations and/or 

variations

Please see response to Comment 33.

Draft Response to Comments R9-2009-0002 Page 55 of 198

0004610



Comment

No. Commenter Subject Section Specific Comment Comment Response

o Effectiveness

o Limitations

o Maintenance

o Cost

• Regulatory Options - Once the Data 

Collection, Industry Profile and

Technology Assessment has been completed, 

the State should identify the regulatory options 

that are available. This effort should identify 

industry

impacts, which pollutants to address as well as 

other non-water quality related impacts (such as 

energy requirements).

• Economic analysis9 - Once the regulatory 

options are identified (see above), the State 

should evaluate the costs and environmental 

benefits and

determine the appropriate option based on 

factors such as:

o Total Costs

o Monetized and non-monetized environmental 

benefits

o Ease of implementation

o Industry financial impacts

o Industry acceptance

As demonstrated above, the development of 

TBELs for industrial dischargers must be 

comprehensive and consider many factors. A 

similar approach for municipal stormwater 

dischargers is appropriate. The County was 

unable to confirm whether the State completed 

such an analysis as it appears the State 

defaulted to a regional dataset to arbitrarily 

establish a technology based standard.

87 4 MAL D Furthermore, to the extent that the Tentative 

Order establishes water quality based numeric 

effluent limits (WQBELs), the WQBELs must 

be established consistent with Federal and State 

regulations and policy. The Board, if it 

determines that technology based limits are 

insufficient to meet water quality standards, is 

obligated to stipulate additional requirements 

consistent with 40 CFR 122.44. In this context 

the Regional Board must determine whether the 

discharge has a “reasonable potential” to cause 

of contribute to an excursion of the applicable 

water quality standard. (40 CFR 122.44 (d)(1)(i-

iii)). If determined to cause or contribute, then 

effluent limits (either narrative or numeric) 

must be developed for the discharge. The 

County was unable to determine whether such 

an analysis was completed and the subsequent 

basis for Table 4 of the Revised Tentative 

Order. Furthermore, if numeric effluent limits 

are developed then they must be consistent with 

40 CFR 122.45. The Board basically stipulated 

that end of pipe discharges must comply with 

water quality objectives for pH, TDS and 

mercury regardless of whether the MS4 

discharges were causing or contributing to a 

water quality standard exceedance.

Please see response to Comment 33.  

Furthermore, the values for pH, TDS and 

Mercury expressed as action levels.  The levels 

are based upon Phase I arid west regional data, 

of which the calculated action levels would be 

set below applicable water quality criteria for 

those constituents (pH, TDS and Mercury).  

Since it is expected that the iterative process will 

result in a storm water effluent discharge which 

meets all applicable water qualtity criteria and 

thus protects the Beneficial Uses of the receiving 

waters, these action levels were raised to their 

respective water quality criteria.  As they are 

action levels, they are not restrictions on the 

storm water discharge.
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88 4 MAL D B) The MALs Contained in the Tentative Order 

Are Not Supported by SWRCB Blue Ribbon 

Panel Findings and Recommendations.

The County submits that the specific MALs 

contained in the Tentative Order are not 

technically supportable or valid. The technical 

validity of establishing numeric limits for 

outfalls was posed to a State Water Resources 

Board Control Board (State Water Board) 

convened group of experts referred to as the 

Blue Ribbon Panel (BRP). The results and 

conclusions of the BRP are highlighted in a 

June 2006 Blue Ribbon Panel Report10. The 

BRP Report unequivocally states the position 

that numeric limits for municipal stormwater 

discharges are not possible at this time. 

However, the Panel did agree that “action 

levels” may be used to identify “bad actor” 

catchments. Specifically, the BRP Report states:

It is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs 

and in particular urban discharges …

For catchments not treated by a structural or 

treatment BMP, setting a numeric effluent limit 

is basically not possible. However, the approach 

of setting an ‘upset’ value, which is clearly 

above the normal observed variability, may be 

an interim approach which would allow "bad 

actor" catchments to receive additional 

attention. For the purposes of this document, 

we are calling this "upset" value an Action 

Level because the water

quality discharge from such locations are 

enough of a concern that most all could agree 

that some action should be taken ... (BRP 

Report at p. 8, emphasis added.)  The Tentative 

Order attempts to disguise these numeric 

effluent limits by defining them as Action 

Levels. However, the intent and application of 

these numeric limits are consistent with 

numeric effluent limits (See Water Code 

§13385.1 where effluent limitation means “a 

numerically expressed narrative restriction.”) 

and not action levels.

Please see response to Comment 33.
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89 4 MAL D Action levels come into play when the 

stormwater is clearly above the normal 

observed variability. To develop an appropriate 

action level, the State’s Blue Ribbon Panel 

suggested various options, which included: (1) 

consensus based approach; (2) ranked 

percentile distribution; and, (3) statistically 

based population parameters.  The Tentative 

Order claims to use a statistical approach that 

used the central tendency of the dataset and 

accounting for data variability (Tentative 

Order, at p. 8). In its actual calculation, it 

appears that the Tentative Order took the 

median value of a regional data set and 

multiplied it by the coefficient of variation. 

There is no basis for this approach in 

establishing action levels. This calculation 

actually reflects the variability of the data 

(measured as the standard deviation) and does 

not account for central tendency of the 

dataset.11 The Tentative Order’s approach is 

not consistent with the State’s Blue Ribbon 

Panel suggestion for a statistically relevant 

calculation.

The Regional Board contends that the statistical 

approach taken to develop MALs is one 

recommended by the Blue Ribbon report, which 

allows for flexibility when taking a statistically 

based population approach.  The report states:

"The statistically based population approach 

would once again rely on the average 

distribution of measured water quality values 

developed from many water quality samples 

taken for many events at many locations.  In this 

case, however, the Action Level would be 

defined by the central tendency and variance 

estimates from the population data.  For 

example, the Action Level could be set as two 

standard deviations above the mean, i.e. if 

measured concentrations are consistently higher 

than two standard deviations above the mean, an 

Action Level would be triggered.  Other 

population based measures of central tendency 

could be used (i.e. geomean, median, etc.) or 

estimates of variance (i.e. prediction intervals, 

etc.).  Regardless of which population based 

estimators are used (or percentile from above), 

the idea would be to identify the [statistically 

derived] point at which managers feel 

concentrations are significantly beyond the 

norm."

The Regional Board used a measure of central 

tendency (the median) and of variation (the 

coefficient of variation) to develop MALs on a 

pollutant by pollutant basis.  The commenter 

states that there is no basis for this approach, 

and that the calculation does not account for the 

central tendancy of the dataset.  The Regional 

Board does not agree with the commenter.

In addition, in meeting with the Copermittees 

regarding the tentative Order, the Regional 

Board has made it clear that selection of the 

median and coefficient of variation was done to 

be consistent with the statistical approach taken 

by the Los Angeles Regional Board.  

Furthermore, Regional Board staff had made it 

clear to the Copermittees that this approach was 

one of many recommended by the Blue Ribbon 

panel, and that Regional Board staff were/are 

open to discussing alternative statistical 

approaches when developing MALs.  The 

commenter disputes the approach, but do offer 

an alternative of using a 90th percentile 

approach for a localized dataset (see Comment 

96).  While it is unclear if the Copermittees 

would accept a 90th percentile approach 

utilizing the USEPA Rain Zone 6 data, the 

Regional Board remains open to further 

discussion regarding alternative statistical 

approaches.
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90 4 MAL D In addition, the Tentative Order’s use of 

USEPA Rainfall zone 6 database (4/29/09 Fact 

Sheet Changes at p. 11) is not appropriate to 

generate the MALs if a sufficient local data 

base is available. The State’s Blue Ribbon 

Panel noted that there is greater opportunity to 

use various data sets for establishing the MALs. 

Three options proposed in the Report, in order 

or preference, are:

• Local urban stormwater monitoring data (the 

Panel even notes the existence of such data sets 

from Los Angeles County, Orange County and 

other California MS4 programs)

• Combine municipal permit monitoring 

datasets if there is a lack of data for specific 

constituents in any one location

• National database

In this case, the Tentative Order selects the 

second preferred option to generate the MALs 

even though there are local stormwater data sets 

available. In fact, in California and specifically 

in Orange County, the MS4s have 

comprehensive data sets. While the Climate 

zone 6 database is much preferred over the use 

of the national dataset, the County would 

submit that our monitoring dataset is 

sufficiently robust to generate MALs.

The Regional Board acknowledges that local 

data sets are the preferred option for developing 

MALs.  For this reason, the data set for MALs 

was changed to reflect USEPA Rainfall Zone 6, 

which includes MS4 effluent data from Orange, 

San Diego, Los Angeles and Ventura County.  

While the County of Orange has a large 

monitoring data set, Regional Board staff have 

concluded that there is a lack of effluent 

monitoring from major outfalls that are 

representative of conditions throughtout the 

Region.  Furthermore, staff do not feel it is 

appropriate to utilize storm water receiving 

water data to develop MALs, as the resultant 

MALs may not be representative of storm water 

effluent and result in MALs that may be higher 

or lower than storm water effluent for the region.

Since the Regional Board acknowledges the 

importance of localized data, the Tentative 

Order updates includes the following language:

"Section D.5 (new section)

The MALs will be reviewed and updated at the 

end of every permit cycle. The data collected 

pursuant to D.2 above can be used to create 

MALs based upon local data. It is the goal of the 

MALs, through the iterative and MEP process, 

to have outfall storm water discharges meet all 

applicable water quality objectives."

91 4 MAL D Furthermore, the derivation and use of action 

levels as envisioned by the State’s Blue Ribbon 

Panel reflects an approach to identify the “bad 

actors.” (Report at page 8) The use of MALs in 

the Tentative Order establishes a numeric end 

point for assessing MEP.  The Tentative Order 

does introduce the iterative process to address 

exceedances of MALs and subject to the action 

or lack of action by the MS4s to address these 

exceedances, the discharger may be viewed to 

be out of compliance with the MEP standard. 

Such a permit strategy is unique but it does not 

diminish the fact that a numeric value is being 

used to define MEP.  Notwithstanding this 

statement, the Tentative Order notes the 

absence of MAL exceedances does not give rise 

to a presumption that the discharger in 

compliance with the MEP criteria. Thus it’s fair 

to say regardless of the outcome of the MAL 

comparison the Board will ultimately decide 

whether the dischargers are complying with 

MEP.  This somewhat convoluted logic poses 

difficulties for all parties and makes the 

interpretation of the Tentative Order even more 

difficult.  With that in mind, the County 

submits that consistent with the Blue Ribbon 

Panel recommendations, MALs should be used 

as assessment tools to identify “bad actors” and 

not as compliance metrics.

Please see previous response to comment no. 33 

regarding MALs and the MEP standard.   

Also, language in the updated erratta has been 

modified to clarify that meeting a MAL does not 

exempt the Copermittees from the 

implementation of other required storm water 

programs.  The Regional Board will look at 

mulitple lines of evidence, including reaction to 

MAL exceedances, in assessing the 

Copermittees compliance with the MEP 

standard to reduce pollutants in storm water 

discharges from the MS4.
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92 4 MAL D C) MALs Are More Restrictive than the Basin 

Plan and Establish New Water Quality 

Objectives for a Water Body

Instead of identifying “bad actors,” the MALs 

as calculated in the Tentative Order may 

actually establish new water quality objectives 

for a waterbody or, at the very least, may 

establish action levels that are more restrictive 

than applicable water quality objectives for the 

waterbodies in question. For example, the 

Tentative Order proposes a MAL for total 

nickel of 26.34 ug/L that must be compiled 

with 80% of the time based on a running 

average. A comparison of the nickel MAL with 

the Basin Plan water quality objective is shown 

below in Table 3.

Table 3 - Comparison of MALs v. Basin Plan 

Water Quality Objective for Nickel1 

Constituent Units Municipal Action

Levels2 Basin Plan3

Nickel ug/L 26.34 469

1. Measured as total

2. Table 4, as modified in 4/29/09 Tentative 

Updates.

3. From California Toxic Rule and assuming 

acute criterion and 100 mg/L as CaCO3

hardness and default conversion factors.

A review of the table demonstrates that the 

MAL is considerably more restrictive than the 

water quality objectives (in the case of nickel, 

the MAL is nearly 18 times more restrictive 

than the water quality objective). Thus it is very 

possible that the County would be held 

responsible for significantly reducing its lead 

and nickel concentrations even though the 

water body receiving the discharge is in 

compliance with the water quality standard.  To 

demonstrate this point, water quality data were 

compiled for mass emission stations located on 

various creeks in Orange County. This 

compilation is shown in Table 4. A review of 

the table shows that the creeks are out of 

compliance with the MAL even though they are 

in general in compliance with the Basin Plan 

objective for these same waters.

Table 4. Comparison of Orange County 

Waterbodies with Nickel MAL and Water 

Quality Objectives

Waterbody

Percentage of

time1 > MAL of

26.34 ug/L

Percentage of

samples1 > CTR water

quality objective of

469 ug/L

Aliso Creek 58.5 0

Prima Deshecha 100.0 2.1

Segunda Deshecha 93.4 0

Regional Board staff, prior to submission of this 

comment by the County of Orange, updated 

MAL language to include a clause that provides 

a sliding scale for those prioirty pollutant MALs 

which have California Toxic Rule values 

dependent on the hardness of the receiving 

water.  This was presented to the Copermittees 

in proposed updated erratta documents 

submitted to the Copermittees on April 29th and 

May 5th, 2009.
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93 4 MAL D Table 5. Characteristics of Ventura County 

Land Use -Specific Outfalls for Nickel

Industrial Outfall Residential Outfall

Number of samples 26 26

Mean, ug/L 28.9 17.6

Range <5 - 120 <1 - 53

% of time above MAL 42 22

Assuming runoff in Orange County is similar to 

runoff in Ventura County we would submit that 

the application of MALs to Orange County will 

create a situation where our receiving waters 

will be in compliance with the Basin Plan but 

that discharges from our outfalls will not be in 

compliance with the MALs. Furthermore, 

because the water body (see Table 4) is 

significantly in compliance with the applicable 

water quality objective, discharges from 

residential storm drain outfalls are clearly not 

causing or contributing to an exceedance of a 

water quality standard. Thus, the MS4 

discharges and the waterbody do not exceed or 

impact the Basin Plan water quality standards, 

but due to the application of the MAL, the 

Permittees without corrective action to lower 

the discharge level, would be out of compliance 

with the Tentative Order and would potentially 

be subject to mandatory minimum penalties for 

failing to comply with an effluent limits. 

Unnecessary and significant costs will therefore 

accrue to the Permittees from the obligation to 

address discharges that present regulatory rather 

than environmental concerns.

Please see previous response to comment no. 33 

regarding MALs and the MEP standard.  MALs 

are not effluent limitations and will not result in 

MMPs.  Furtheromre, MALs are not set below 

aplicable water quality objectives.  Please see 

responses to comment nos. 87 and 92.
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94 4 MAL D D. Compliance with MALs will prove to be 

problematic

The Tentative Order (as modified in the 

4/29/09 Tentative Updates) provides 

clarification regarding the follow-up action 

required should the outfalls exceed the MALs.  

The Tentative Order requires each Permittee to 

affirmatively augment and implement all 

necessary stormwater controls and measures to 

reduce the discharge of the associated class of 

pollutants(s) in the affected watershed to the 

MEP. The definition of MEP (at Attachment C, 

page C-7) provides a broad definition that 

primarily focusing on source control BMPs and 

treatment control BMPs only if source control 

BMPs prove ineffective12. Given the current 

lack of knowledge regarding the effectiveness 

of source control BMPs and the liability of non 

compliance with numeric effluent limits (and 

resulting mandatory minimum fines) the 

Permittees would be well served to implement

treatment control BMPs. As a result, the 

Tentative Order is structured to effectively 

require Permittees to retrofit all outfalls with 

treatment control BMPs. However, the 

language in the Tentative Order creates an 

illusion that the Permittees can comply with the 

MALs through a traditional stormwater 

management program.  If it is the Regional 

Water Board’s intent to structure compliance 

through the implementation of treatment 

control BMPs (see Provision 3.d Retrofitting 

Existing Development at pg. 65), then the 

Tentative Order must clearly state that all 

outfalls are to be retrofitted with treatment 

control BMPs. Obviously, the costs and 

ramifications on Permittees for such a 

requirement are huge and in some cases

may not be possible without displacing existing 

development.

As modified, the Tentative Order updates 

language does not, as the comment states, 

effectively require Permittees to retrofit all 

outfalls with treatment control BMPs.  The 

language requires:

"each Copermittee to affirmatively augment and 

implement all necessary storm water controls 

and measures to reduce the discharge of the 

associated class of pollutants(s) in the affected 

watershed to the MEP. The Copermittee shall 

utilize the exceedance information as a high 

priority consideration when adjusting and 

executing annual work plans, as required by this 

Permit.  Failure to appropriately consider and 

react to MAL exceedances in an iterative 

manner creates a presumption that the 

Copermittee(s) have not complied to the MEP."

Thus, Copermittees are required to evaluate 

exceedances and react in an iterative manner.  It 

is expected that the Copermittees will take the 

presence of exceedances as a prioirity when 

making decisions on what actions should be 

taken in the short and long term as part of the 

iterative process.  The Regional Board contends 

that MALs are not restrictions, but an additional 

identification and evaluation tool for 

Copermittees to utilize as part of the iterative 

process to reduce pollutants in storm water 

discharges to the MEP.

95 4 MAL D Furthermore, it is unclear to the County that 

even after retrofitting all of our outfalls that we 

would comply with the MAL numeric effluent 

limits.  As a case in point, the County reviewed 

options for lowering the nickel concentrations 

to the MAL level and were unable to verify that 

the BMPs purported to be practicable in the 

national ASCE database could in fact reduce 

nickel to levels required for compliance.  

Basically, the ASCE BMP database has no 

supporting documentation demonstrating the 

effectiveness of treatment control BMPs to 

reduce nickel.  Similarly, the database did not 

contain performance data for mercury removal; 

thus, it’s unclear what options are available to 

the MS4 should the discharge exceed the MAL 

for mercury.

Please see response to Comment No. 94.  An 

exceedance does not neccesarily mean an outfall 

requires immediate retrofitting.  The exceedance 

of the MAL is expected to be used to evaluate all 

programs, including implementation of addition 

BMPs.  It is expected that the Copermitttee, 

during evaluation of MAL data, may set  

priorities based upon the avaliable BMP options 

at the time.  The Regional Board does not expect 

that MALs will require Copermittees to go above 

and beyond the MEP standard for storm water.
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96 4 MAL D E. County’s Alternative Approach for Use of 

MALs

The Tentative Order’s use of MALs to define 

MEP is ill conceived as it is inconsistent with 

state and federal policies, is technically flawed, 

results in requirements more stringent then 

federal law, and creates limits that are more 

restrictive then adopted water quality objectives 

contained in the Basin Plan.  While the County 

disagrees with the use of MALs to define MEP 

as a numeric value to determine compliance, we 

understand the Regional Water Board is 

looking for a new mechanism to ensure Orange 

County’s stormwater program is effective and 

protective of water quality.  Thus, instead of 

using MALs as proposed in the Tentative 

Order, we propose an alternative method 

consistent with the approach proposed by the 

State Water Resources Control Board’s “Blue 

Ribbon Panel of Experts,” as expressed in the 

June 2006 Blue Ribbon Panel Report (“BRP 

Report”). This approach would meet the 

Regional Water Board’s desire to include 

performance measures in a municipal

stormwater program for Orange County.  To 

achieve these goals, we support an approach 

that “would set “an ‘upset’ value, which is 

clearly above the normal observed variability, 

which would allow bad actor catchments to 

receive additional attention” through creation 

of an upset value (see BRP Report at p. 8.). The 

BRP Report termed upset value as “…an 

Action Level because the water quality 

discharge from such locations are enough of a 

concern that most all could agree that some 

action should be taken…” (Id.) The 

strikeout/underline language in Attachment B 

presents the Permittee’s proposal for how 

MALs should be developed and used to achieve 

the purpose set forth in the BRP Report. The 

Permittees’ proposal is to use locally relevant 

data to create MALs as a tool which, together 

with additional investigation and attention, will 

ensure that water quality is improved in the 

subject subwatershed.  Such a proposal would 

also include the deletion of any references of 

MALs

to support the determination of MEP.  To 

develop MALs for this purpose, the Permittees 

propose to use the 90th percentile of local, 

countywide data to develop MALs.  Any sub-

watershed that exceeds the 90th percentile 

would be above the normal observed variability 

and in need of additional attention.  In addition, 

we propose to develop MALs only for those 

pollutants where there is water quality 

impairment (based on the section 303(d) list), 

or have been identified as pollutants of concern 

and that are present in significant quantities in 

MS4 discharges.  The Permittees’ approach 

would avoid using public resources unwisely 

and inefficiently and focus on pollutants that 

are causing water quality concerns.

Please see response to Comment  Nos. 33 and 

90.  

In addition, while the Regional Board 

appreciates the alternative suggestion regarding 

MALs, Regional Board staff contend that MALs 

as presented in the Tentative Order updates are 

sufficient given the avaliable storm water 

effluent data.  As previously discussed, the 

Phase I effluent monitoring data, including 

localized data, is for pollutants that are expected 

to be present in storm water runoff from the 

MS4.  Furthermore, the Regional Board 

encourages the Copermittees to incorporate 

sampling for constituents above and beyond 

what is proposed in the Tentative Order, 

particularly for additional pollutants of concern 

to the Copermittees and/or any 303(d) listed 

constituents.  Additional sampling for such 

constituents can be used in developing localized 

MALs, as described in Comment 90, and by 

Copermittees to determine if additional priorities 

for other pollutants, including 303(d) listed 

impairments, are needed.
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97 4 MAL D Where a sub-watershed exceeds a MAL due to 

the MS4 discharge, the Permittees propose that 

the responsible Permittee be required to submit 

an “MAL Action Plan” to the Regional Water 

Board’s Executive Officer. The plan would 

need to include an assessment of the sources 

responsible for the abnormal pollutant levels, 

the existing BMPs that address those sources, 

an assessment of additional BMPs and actions 

that could be implemented, and, based on such 

analyses, the additional BMPs and/or actions 

the responsible Permittee proposes to 

implement to achieve the MAL to the MEP.  

The Executive Officer, in approving the plan, 

would have the opportunity to identify 

additional BMPs or actions the Regional Water 

Board believes necessary to address the 

constituent of concern.  In summary, Permittees 

propose that MALs be used to identify poor 

performing

catchments or sub-watersheds for pollutants of 

concern to implement further practical 

controls.  Where MALs are exceeded, the 

Permittees, in conjunction and with approval by 

the Regional Water Board’s Executive Officer 

would be required to implement additional 

actions deemed necessary to address the high 

concentration. Thus, MALs are used to elevate 

municipal responsibility in a manner that is 

reasonable and practical while improving water 

quality.

Please see response to Comments 33, 90 and 96.

The Tentative Order has been changed to 

include language very similar to what is 

proposed by the comment.  The Regional Board, 

however, feels that every MAL exceedance 

would not warrant submission of an individual 

"MAL Action Plan."  It is expected that 

Copermittees will evaluate MAL exceedances in 

a comprehensive scenario on a watershed and 

pollutant basis when setting BMP priorities.  

This is already a requirement of all monitoring 

programs conducted under the Order.  Thus, the 

Regional Board contends that "MAL Action 

Plans" should be incorporated into the overall 

work plans (Sections G.3 and J.4)  for 

Copermittees and used as a tool for setting 

priorities and implementing BMPs within the 

MEP process.

98 4 Legal E LEGAL AUTHORITY

• Effectiveness of BMPs (Section E.1.j, Page 

24)

The Tentative Order includes a new provision 

that requires the Permittees to demonstrate that 

they have the legal authority to require 

documentation on the effectiveness of BMPs. 

This provision is redundant with other 

requirements in the permit in that it ignores the 

fact that the New Development/Significant 

Redevelopment section of the DAMP (Section 

7.0) establishes a process for the selection, 

design, and long-term

maintenance of permanent BMPs for new 

development and significant redevelopment 

projects and requires developers to select BMPs 

that have been demonstrated as effective for 

their project category. In addition, it ignores the 

fact that the Permittees have already established 

legal authority for their development standards 

so that project proponents have to incorporate 

and implement the required BMPs. This 

provision should be deleted from the Order.

This section has been added to the Order to 

ensure that BMPs implemented by third parties 

are effective. Since the Copermittees cannot 

passively receive and discharge pollutants from 

third parties, the Copermittees must ensure 

discharges of storm water pollutants to the MS4 

are reduced to the MEP. In order to achieve this, 

the Copermittees must be able to ensure that 

effective BMPs are being implemented by 

requiring the third parties to document BMP 

effectiveness.  Regarding the Copermittees’ 

ability to require documentation and reporting 

from third parties, USEPA states “municipalities 

should provide documentation of their authority 

to enter, sample, inspect, review, and copy 

records, etc., as well as demonstrate their 

authority to require regular reports.”
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99 4 LID F.1 LID BMPs (Section F.1.c.(2), Page 26)

Provision F.1.c.2 identifies that the LID BMPs 

listed in the provision shall be implemented at 

all Development Projects where applicable and 

feasible, however no definition of “applicable 

and feasible” is identified in the provision or 

within the fact sheet.  The determination of 

feasibility of implementing the LID BMPs 

identified in the provision should be the 

responsibility of the Permittees.

It is recommended that the Provision be 

modified as follows: The following LID BMPs 

listed below shall be implemented at all 

Development Projects where applicable and 

feasible as determined by the permittee.

The LID requirements have been extensively 

modified following meetings with the 

Copermittees and the interested stakeholders.  

The Tentative Order addresses the conditions of 

technical infeasibility.  More robust criteria is 

expected in the Copermittee's updated SUSMP 

document.
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100 4 SUSMP F.1. • Infiltration and Groundwater Protection 

(Section F.1.c.(6), Page 26)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section makes 

reference to the Order No. R9-2002-0001 Fact 

Sheet and recommendations provided by the 

U.S. EPA Risk Reduction Engineering 

Laboratory related to restrictions on infiltration 

of stormwater. The Order No. R9-2002-0001 

Fact Sheet references the document U.S. 

Environmental Protection Agency. 1994. 

Potential Groundwater Contamination from 

Intentional and Nonintentional Stormwater 

Infiltration. EPA 600 SR- 94 051. This 

document that is referenced as guidance for 

infiltration of stormwater is more than 15 years 

old and does not provide an adequate technical 

basis for many of the requirements related to 

infiltration of stormwater. A closer review of 

this document will show that the study 

evaluated the impact of industrial stormwater 

discharges into local groundwater. However, 

the site soil conditions had a poorly defined soil 

structure and included gravel. Thus stormwater 

from the industrial site was discharged in an 

almost direct conduit to the groundwater. The 

County would submit that the Tentative Order 

should require the Permittees to develop criteria 

for the use of infiltration BMPs that consider 

land use, runoff quality, groundwater depth, site 

soil conditions and other information relevant 

to groundwater protection. The Regional Board 

Response to Comments dated July 6, 2007 also 

identifies that language contained in the 

Tentative Order also allows the Permittees to 

develop alternative criteria to replace the 

suggested restrictions. As currently drafted the 

restrictions are more than “suggestions” and are 

actually more restrictive than requirements for 

onsite septic systems currently being considered 

by the State Water Board. If the restrictions are 

“suggested” then they should not be required as 

provision but should be identified as suggested 

or removed from the permit. If the intent is to 

allow the Permittees to develop criteria for 

infiltration of stormwater than the provision 

should be that the Permittees should develop 

the criteria and the “suggested” criteria should 

be deleted form the permit.

Since the Fact Sheet, and the Regional Board 

Response to Comments dated July 6, 2007 does 

not provide adequate technical basis for the 

requirements and the Regional Board Response 

to Comments dated July 6, 2007 identifies the 

requirements as “suggested”, Section F.1.c.(6) 

should be deleted from the Tentative Order.

Jurisdictional Runoff Management Program 

(JRMP) Section F.1.c.(6)(g) restricts the use of 

infiltration treatment control BMPs in areas of 

industrial or light industrial activity and areas 

subject to high vehicular traffic. High vehicular 

traffic is defined as 25,000 or greater average 

daily traffic on main roadway or 15,000 or 

more average daily traffic on any intersecting 

roadway. There is no specific technical basis 

for this restriction or the definition of “high 

vehicular traffic” included within the Fact 

The Tentative Order continues to give the 

Copermittees the needed flexibility to develop 

criteria for infiltration treatment devices.  The 

criteria set forth in the Permit are the minimum 

requirements for infiltration if the Copermittees 

choose not to develop separate criteria.  The 

language will remain in the Permit as we have 

no knowledge of an individual Copermittee 

implementing separate infiltration criteria.  Any 

separate infiltration criteria developed by the 

Copermittees, must be submitted as part of their 

updated SSMP for public review and comment.  

The restriction on areas with high vehicular 

traffic is included on the recommendation of the 

USEPA guidance that the commenter cited.

The requirement in Section F.1.c.6.(g) 

restricting infiltration in certain areas has been 

modified to be allow infiltration, provided the 

runoff is treated or filtered to remove pollutants 

prior to entering the infiltration device.  This 

change is in light of the findings of the Los 

Angeles and San Gabriel Rivers Watershed 

Council's Water Augmentation Study Phase II 

Final Report.  The study found that "Filtration 

methods employed at industrial sites seemed to 

be effective at removing certain pollutants prior 

to entering the infiltration system, which may 

make infiltration more feasible at these more 

polluted sites."  This provision is in keeping 

with the goal of maximizing infiltration 

opportunities to benefit surface water quality 

and maximize local sources of water supply.
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Sheet and the reference to the EPA Guidance in 

the Regional Board Response to Comments 

dated July 6, 2007 does not provide an 

adequate technical basis. As such, prescriptive 

requirements should not be included in the 

Tentative Order unless there is a strong 

technical basis.  Although SWRCB Order WQ 

2000-11 provides guidance on some of the 

restrictions on the use of infiltration treatment 

control BMPs contained in the Tentative Order, 

there is no mention of restrictions related to 

areas subject to high vehicular traffic. 

Moreover, we are not aware of any 

demonstrated relationship between traffic 

counts and frequency of materials deposited on 

the street.

101 4 SUSMP F.1 • Native/Low Water Landscaping (Section 

F.1.c.(7), Page 27)

This new provision identifies that landscaping 

with native or low water species where feasible 

shall be preferred in areas that drain to the MS4 

or waters of the U.S. It is unclear to the County 

as to the nexus between the use of native plants 

and runoff water quality. For what purpose does 

this provision have to protect water quality and 

beneficial uses? This provision would appear to 

be outside the jurisdiction of the Regional 

Board.

This provision is not an Order requirement, and 

is simply a suggestion to use native species 

where feasible.  Invasive plant species can 

degrade the Beneficial Uses of the waters of the 

State, and the Regional Board is encouraged by 

the actions taken to date by Copermittees to 

prevent many non-native species from being 

introduced to waters of the U.S. and State, 

especially via the MS4 system.  Furthermore, 

native/low water landscaping is likely to require 

fewer fertilizers that could be mobilized to 

jurisdictional waters and cause nutrient-related 

water quality impacts.
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102 4 SUSMP F.1 • Standard Stormwater Mitigation Plans 

(SSMPs) (Section F.1.d, Page 27-28)

Section F.1.d. requires each Permittee to 

implement an updated local SSMP within 

twelve months of adoption of the Order. The 

schedule for the update of the SSMP is overly 

aggressive and does not allow the time 

necessary for the Permittees to incorporate 

changes and implement an updated SSMP. This 

provision adds language that requires the 

inclusion of the hydromodification 

requirements in provision F.1.h in an updated 

local SSMP within one year of the adoption of 

the Order. The requirements in provision F.1.h 

include the development of watershed specific 

HMPs within two years of adoption of the 

Order. The timeframe to update the local 

SSMPs in Provision F.1.d should be consistent 

with the time frame identified to develop the 

watershed specific HMPs in provision F.1.h.  It 

is recommended that the Provision be modified 

as follows:

Each Copermittee must implement an updated 

local SSMP, upon completion of the watershed 

specific HMP(s) in their jurisdiction, which 

meets the requirements of section F. 1. d. of 

this Order and (1) reduces Priority 

Development Project discharges of storm water 

pollutants from MS4 to the MEP, (2) prevents 

Priority Development Project runoff discharges 

from the MS4 from causing or contributing to a 

violation of water quality standards, (3) 

manages increases in runoff discharge rates and 

durations from Priority Development Projects 

that are likely to cause increased erosion of 

stream beds and banks, silt pollution 

generation, or other impacts to beneficial uses 

and stream habitat due to increased erosive 

force and (4) implements the hydromodification 

requirements in section F.1.h.

The Tentative Order has been revised to allow 

up to two years to develop the updated SSMP in 

conjunction with the hydromodification 

management plan.
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103 4 SUSMP F.1 • Priority Development Project Categories 

(Section F.1.d.(2), Page 29)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section does 

not provide any technical basis for requiring 

that a new Development project feature requires 

the entire project footprint being subject to 

SSMP requirements. The Response to 

Comments only mentions that the provision is 

“a particularly important requirement since 

municipalities have greater latitude during 

development to require pollution prevention 

than they have with existing development”, 

however pollution prevention is not required 

from land uses that are not Priority 

Development Project Categories and so the 

Response to Comments fails to address this 

potential situation and does not provide any 

technical basis for the provision. Furthermore, 

this requirement, Provision F.1.d.(2), appears in 

direct conflict with Provision F.1.d.(1)(b) 

which defines the area subject to SUSMP 

requirements. Given that provision F.1.d.(1)(b) 

is consistent with Board Order WQ 2000-11, 

provision F.1.d.(2) should be

deleted. Since the previous comments on this 

issue were not addressed in the Regional 

Board’s Response to Comments, the comments 

are being resubmitted.

Although a priority development project is 

defined throughout the permit, the entire project 

footprint is subject to SSMP requirements.  This 

is reasonable and protective of water quality 

because specific priority development projects 

have amenities that may generate pollutants.  

This common sense approach that the SSMP 

requirements apply to the entire project footprint 

is recognized in the County of Orange's Local 

Implementation Plan that is contrary to their 

comment.  Table A-7.VI-2, Anticipated and 

Potential Pollutants Generated by Land Use 

Type,  in the County's LIP describes parking lots 

as potentially generating nutrients, pesticides, 

sediments and oxygen demanding substances if 

landscaping exists onsite.  If the SSMP applied 

to only the criteria triggering a priority 

development project, the County's table would 

not list those substances as being generated from 

a parking lot.  For example, although a housing 

subdivision of 10 or more dwelling units defines 

one type of priority development project, the 

entire project would be subject to SSMP 

requirements.  The SSMP would need to treat 

runoff from the yards, streets, and driveways as 

well as runoff from the houses.

The commenter misreads provision F.1.d.(1)(b).  

The requirement is not in conflict but is 

demonstrating the difference associated with 

redevelopment and new development 

categories.  It is appropriate to have a different 

requirement for redevelopment due to expected 

site constraints encountered with redevelopment.

Draft Response to Comments R9-2009-0002 Page 69 of 198

0004624



Comment

No. Commenter Subject Section Specific Comment Comment Response

104 4 SUSMP F.1 Section F.1.d.(2) defines Priority Development 

Project Categories. In an introduction to the 

listed categories, this section states that, where 

a new development project feature, such as a 

parking lot, falls into a Priority Development 

Project Category, the entire project footprint is 

subject to SUSMP requirements.  As currently 

written this provision would require a new 

development that has a 5,000 square foot 

parking lot feature and 100,000 square feet of 

other land uses that are not Priority 

Development Project Categories, to provide 

treatment for the entire project (105,000 square 

feet).  This requirement would unduly burden 

the landowner in this case with the cost of 

treating runoff from 105,000 square feet when 

only 5,000 square feet should be subject to 

SUSMP requirements and treatment controls.

The need to treat runoff from a greatly 

increased land area will require an increase in 

the size of treatment controls, which will 

increase the volume of water treated without a 

likely commensurate increase in pollutant 

removal. This requirement will unnecessarily 

increase the cost of treatment control BMPs 

without commensurate pollutant removal 

benefits and likely discourage re-development.

The Fact Sheet fails to provide any information 

showing that development land uses that are not 

in the Priority Development Project Category 

contribute pollutants to the MS4 and are a 

threat to water quality. The Fact Sheet (page 

78) states that this provision “is included in the 

Order because existing development 

inspections by Orange County municipalities 

show that facilities included in the Priority 

Development Project Categories routinely pose 

threats to water quality. This permit 

requirement will improve water quality and 

program efficiency by preventing future 

problems associated with partially treated 

runoff from redevelopment sites. This 

explanation does not demonstrate any 

connection between development land uses that 

are not in the Priority Development Project 

Category and the observed “threats to water 

quality.” In addition, although the explanation 

focuses on the water quality benefits for 

redevelopment projects, the Section is for “new 

development” projects”.  Since the Fact Sheet 

does not provide any technical information 

showing that land uses that are not Priority 

Development Project Categories are a 

significant source of pollutants and a threat to 

water quality, the introductory paragraph of 

Section F.1.d.(2) subjecting the entire project 

footprint to SUSMP requirements should be 

removed from the permit.

See response to Comment No.103.  In addition, 

the commenter appears to be confusing the 

difference between the project footprint and the 

lot size.  Project footprint is that area that is 

being developed.  Within a property owner's lot, 

there may be natural undisturbed areas in 

addition to the project footprint.  Clearly, runoff 

from the natural, left undisturbed areas need not 

be treated.
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105 4 SUSMP F.1. • Commercial Developments (Section 

F.1.d.(2)(b), Page 29)

Section F.1.d.(2)(b) lowers the threshold 

criterion for commercial developments required 

to comply with SUSMP requirements from 

100,000 square feet (2.3 acres) to one acre.  

The Fact Sheet states that this provision has 

been modified to be consistent with US EPA 

Phase II Guidance. However, EPA Phase II 

guidance is not relevant to a Phase I permit.

The Fact Sheet also states that this Provision is 

based on Permittee findings that smaller 

commercial facilities pose high threats to water 

quality. This is not the case. The Permittees 

indicated that commercial facilities of 100,000 

square feet or less receive a score of 3 out 5 (a 

medium threat) in Table 9-8 in the 2007 

DAMP.  Since the Fact Sheet does not provide 

any technical basis for lowering the threshold 

criterion for commercial developments required 

to comply with SUSMP requirements from 

100,000 (2.3 acres) square feet to one acre, the 

category should be described as, “Commercial 

developments greater than 100,000 square feet.”

The Tentative Order has been changed to make 

the definition of a priority development project 

consistent with the recently adopted Region 8 

MS4 permit for North Orange County.  The 

modified requirement defines any commercial 

development greater than 10,000 square feet to 

be a priority development project requiring a 

SSMP.  This criteria was redefined to adequately 

address potential pollutant sources, which may 

exist at properties that undergo development for 

commercial uses.

106 4 SUSMP F.1 • Industrial Developments (Section F.1.d.(2)(c), 

Page 29)

Section D.1.d.(2)(c) requires industrial 

developments of greater than one acre to 

comply with SUSMP requirements. The Fact 

Sheet states that this provision has been 

modified to be consistent with US EPA Phase II 

Guidance. Again, EPA Phase II guidance is not 

relevant to a Phase I permit. In addition, the 

Fact Sheet does not provide a technical basis 

for adding industrial sites to the Priority 

Development Project Categories and

consequently Section D.1.d.(2)(c) should be 

deleted from the permit.

The Tentative Order has been changed to make 

the definition of a priority development project 

consistent with the recently adopted Region 8 

MS4 permit for North Orange County.  The 

modified requirement defines any industrial 

development greater than 10,000 square feet to 

be a priority development project requiring a 

SSMP.  This criteria was redefined to adequately 

address potential pollutant sources, which may 

exist at properties that undergo development for 

industrial uses.
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107 4 SUSMP F.1 • Retail Gasoline Outlets (Section F.1.d.(2)(j), 

Page 30)

Section F.1.d.(2)(j) includes as a Priority 

Development Project Category Retail Gasoline 

Outlets (RGOs) that meet the criteria of 5,000 

square feet or more or have a projected Average 

Daily Traffic (ADT) of 100 or more vehicles 

per day. SWRCB Order WQ 2000- 11 provides 

guidance on whether RGOs are subject to 

SSMP requirements. The State Board states in 

this Order that “In considering this issue, we 

conclude that construction of RGOs is already 

heavily regulated and that owners may be 

limited in their ability to construct infiltration 

facilities. Moreover, in light of the small size of 

many RGOs and the proximity to underground 

tanks, treatment may not always be feasible, or 

safe.”

Although the State Board does not prohibit 

subjecting RGOs to SSMP requirements, the 

State Board provides a number of reasons for 

not doing so, including that fact that RGOs are 

already heavily regulated. It should also be 

noted that the DAMP already prescribe a suite 

of BMPs specific to RGOs. Subjecting RGOs to 

SSMP requirements imposes duplicity where it 

is not needed. Section F.1.d.(2)(j) should be 

removed from

the permit.

The inclusion of Retail Gasoline Outlets was 

discussed at length in the Fact Sheet.  Please see 

the discussion in the fact sheet for Finding 

D.2.d. on page 52, and Section D.1.d.(2)(j) on 

page 86.  This section has not been changed or 

modified.
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108 4 LID F.1. • LID Site Design BMP Requirements (Section 

F.1.d.(4), Page 30-33)

This provision identifies that each Permittee 

must require LID stormwater practices or make 

a finding of infeasibility for each Priority 

Development Project (PDP) for inclusion of 

LID. This provision effectively requires each 

PDP to perform an analysis of the applicability 

of LID BMPs for a given project and either 

incorporate LID BMPs into the project or 

provide documentation that supports a finding 

that LID BMPs cannot be incorporated, which 

presents a significant change in the way 

development projects are planned and designed 

and presents an additional burden on 

developers and municipal plan checkers.

The Tentative Updates and Errata document 

released on May 5th changes this language by 

specifying that each Permittee must require a 

project to include LID stormwater practices or, 

alternatively, participate in the LID substitution 

program described in Section F.1.d.(8). The 

analysis of the feasibility of LID BMPs is most 

appropriate to be included under this provision 

as the LID Site Design Substitution Program, as 

discussed

later, is confusing and an unnecessary provision.

It is recommended that Section F.1.d.(4)(a)(i) 

not be changed per the Tentative Updates and 

Errata document release on May 5th and remain 

as worded in the March 13th Tentative Order as 

follows:

Each Copermittee must require LID storm 

water practices or make a finding of 

infeasibility for each Priority Development 

Project.

The Tentative Order has been modified to 

address the commenter's concern.  The finding 

of infeasibility is subject to the criteria outlined 

in the LID substitution program.

109 4 LID F.1 Section F.1.d.(4)(a)(iii) requires each PDP to 

perform an assessment of the potential for 

collection of stormwater for beneficial use on-

site or off-site prior to discharging from the 

MS4. The language “discharging from the 

MS4” is confusing and the meaning should be 

defined or the language should be changed to 

“discharging to the MS4”.  There is no 

language in the Tentative Order that identifies 

how extensive the analysis should be and there 

is no supporting language in the Fact Sheet as 

to why this analysis should be done. The 

requirement to perform this assessment for off-

site use, which is not defined, puts an undue 

burden on developers to identify potential uses 

beyond the area and control of the PDP. This 

provision likely goes beyond the authority of 

the Regional Boards per Water Code § 13360, 

which prohibits the Regional Board from 

specifying the manner of compliance with its 

regulations.  It is recommended that Section 

(a)(iii) of this provision be modified as follows:

The review of each Priority Development 

Project shall consider potential collection of 

storm water for beneficial use on-site prior to 

discharging to the MS4.

The Tentative Order has been changed in 

response to this comment.  The phrase,  "on site 

or off site prior to discharging from the MS4"  

has been removed.
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110 4 LID F.1 Section F.1.d.(4)(a)(vi) requires that within 365 

days of adoption of the Order that each 

Permittee review its local codes and ordinances 

and identify barriers therein to implementation 

of LID stormwater practices. One year, however 

is not adequate time for each Permittee to 

identify barriers to LID in its local codes and 

ordinances as similar projects to identify 

barriers to LID have taken multiple years. A 

minimum of two (2) years should be provided 

for the Permittees to identify these barriers 

which would allow a thorough understanding of 

the types of barriers present in local codes and 

ordinances, and the time to create ordinances 

that are compatible and support the other 

stormwater program elements.

It is recommended that Section F.1.d.(4)(a)(vi) 

be modified as follows:

Within 365 days two (2) years after adoption of 

this Order, each Copermittee must review its 

local codes and ordinances and identify barriers 

therein to implementation of LID storm water 

practices. Following the identification of these 

barriers to LID implementation, where feasible 

the Copermittee must take appropriate actions 

to remove barriers directly under Copermittee 

control by the end of the permit cycle.

The Tentative Order has been changed to allow 

the Copermittee's up to two years to review their 

local ordinances as part of the updated SSMP.  

Although the Copermittee has two years to 

identifiy the local ordinances, the Copermittee 

has up to five years, the next permit cycle, to 

create and amend their ordinances to be 

compatible and support LID, i.e. remove barriers.

111 4 LID F.1. Section F.1.d.(4)(b)(i) requires PDPs to 

maintain or restore natural storage reservoirs 

and drainage corridors in drainage networks in 

preference to pipes, culverts, and engineered 

ditches. The intent of the provision appears to 

be to assist in maintaining the pre-development 

hydrology, however this provision specifies 

how a PDP is to maintain the pre-development 

hydrology which may go beyond the limitations 

in Water Code § 13360.

It is recommended that Section F.1.d.(4)(b)(i) 

be modified as follows: Consider maintaining 

or restoring natural storage reservoirs and 

drainage corridors (including depressions, areas 

of permeable soils, swales, and ephemeral and 

intermittent streams) in drainage networks in 

preference to pipes, culverts, and engineered 

ditches.

After meeting with the Copermittees, the 

Tentative Order has been modified to remove the 

term "in drainage networks in preference to 

pipes, culverts, and engineered ditches."
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112 4 LID F.1. Section F.1.d.(4)(b)(ii) of this provision 

requires draining a portion of the impervious 

area to pervious areas before discharge to the 

MS4, specifying that the amount of runoff shall 

correspond to the total capacity of the pervious 

areas. Section (b)(iii) of this provision 

identifies that pervious or landscaped areas 

should be properly designed and constructed to 

effectively receive and infiltrate or treat runoff. 

The effect of these

provisions requires that all landscaped and 

pervious areas are sized and designed as 

stormwater treatment devices, such as 

bioretention or vegetated swales. Using 

landscaped and pervious areas as stormwater 

treatment devices is not always feasible and is 

dependant on site specific constraints.

It is recommended that Section F.1.d.(4)(b)(ii) 

and Section F.1.d.(4)(b)(iii) of this provision be 

modified as follows:

Section F.1.d.(4)(b)(ii) - Projects with 

landscaped or other pervious areas shall, where  

feasible, drain a portion of impervious areas 

(rooftops, parking lots, sidewalks, walkways, 

patios, etc) into pervious areas prior to 

discharge to the MS4. The amount of runoff 

from impervious areas that is to drain to 

pervious areas shall correspond with the total 

capacity of the project’s pervious areas to 

infiltrate or treat runoff, taking into 

consideration the pervious areas’ soil 

conditions, slope, and other pertinent factors.

Section F.1.d.(4)(b)(iii) - Projects with 

landscaped or other pervious areas shall, where 

feasible, properly design and construct the 

pervious areas to effectively receive and 

infiltrate or treat runoff from impervious areas, 

prior to discharge to the MS4. Soil compaction 

for these areas shall be minimized. The amount 

of the impervious areas that are to drain to 

pervious areas must be based upon the total 

size, soil conditions, slope,

and other pertinent factors.

The Tenative Order has been updated to 

incorporate the commenter's suggestion.
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113 4 LID F.1. • LID Site Design BMPs Sizing and Design 

(Section F.1.d.(4)(c), Page 33)

The Tentative Updates and Errata document 

released on May 5th (page 7) contains a new 

section which requires that LID structural site 

design BMPs to be sized and designed to 

ensure capture of the 85th percentile storm 

event for all flows from the development in 

accordance with Section F.1.d.(6)(a)(i) and 

Section F.1.h. The objective of Low Impact 

Development is for a development site to 

maintain pre-development site hydrology by 

implementing site-design techniques that 

function similar to natural processes. LID 

BMPs should therefore not be designed to 

capture the 85th percentile storm event but 

rather to capture the difference in volume 

between the 85th percentile storm event for the 

pre-development condition and the 85th 

percentile storm event for the post-development 

condition (delta volume). By sizing and 

designing LID BMPs to the delta volume this 

will help to ensure that the pre-development 

hydrology is maintained which is the objective 

of the Low Impact Development stormwater 

approach. 

This new section also requires that any volume 

over and above the design capture volume, that 

is not captured by the LID BMPs shall be 

treated using conventional treatment control 

BMPs in accordance with Section F.1.d.(6). 

This language appears to require treatment 

beyond the 85th percentile storm event which 

unnecessary as most pollutants are removed 

through treatment or capture of the 85th 

percentile storm event, it is likely infeasible in 

many locations, and it would but an 

unnecessary burden on PDPs without much 

added pollutant removal benefit.

It is recommended that the Provision be 

modified as follows:

LID structural site design BMPs shall be sized 

and designed to ensure capture of the difference 

between 85th percentile storm event (“design 

capture volume”)for the predevelopment 

condition and the 85th percentile storm event 

(“design capture volume”)for the post-

development condition for all flows from the 

development or redevelopment project in 

accordance with Section F.1.d.(6)(a)i. and 

Section F.1.h below.

The Tentative Order's language regarding Low 

Impact Development requirements has been 

modified to be consistent with the Region 8's 

recently adopted MS4 permit for North Orange 

County.  The language still requires onsite 

retention through infiltration, evapotranspiration 

or rainwater harvesting.  In addition, the Permit 

allows properly designed biofiltration BMPs to 

be used as allowed by the Region 8 permit.  

Retention on site and/or biofiltration is required 

of all flows resulting from storm up to and 

including the 24-hour 85th-percentile storm 

event.
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114 4 LID F.1. Alternatively the term “capture” as used in the 

Tentative Updates and Errata document 

released on May 5th should be defined as 

capturing water for treatment using LID BMPs 

and should not be defined as retention of the 

85th percentile storm event. Retention of the 

85th percentile storm event is an artificial 

metric that does not meet the objective of Low 

Impact Development which is to maintain pre-

development site hydrology. If retention is used 

as the definition of capture there will be many 

development site locations where this will be 

infeasible due to site constraints. Capture 

should be defined as treatment of the 85th 

percentile storm event which is likely feasible 

at almost all development site locations. The 

benefits of LID are realized with the definition 

of capture as treatment, as retention will still 

occur on sites where it is feasible through 

infiltration and evapotranspiration, and on sites 

where retention is not feasible, vegetated LID 

BMPs will still provide treatment and volume 

reduction will occur through some infiltration 

and evapotranspiration.

Alternatively it is recommended that the 

Provision be modified as follows:

LID structural site design BMPs shall be sized 

and designed to ensure capture treatment of the 

85th percentile storm event (“design capture 

volume”) for all flows from the development or 

redevelopment project in accordance with 

Section F.1.d.(6)(a)i. and Section F.1.h below.

The Tentative Order's language regarding Low 

Impact Development requirements has been 

modified to be consistent with the Region 8's 

recently adopted MS4 permit for North Orange 

County.  The language still requires onsite 

retention through infiltration, evapotranspiration 

or rainwater harvesting.  In addition, the Permit 

allows properly designed biofiltration BMPs to 

be used as allowed by the Region 8 permit.
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115 4 SUSMP F.1. • Treatment Control BMP Requirements 

(Section F.1.d.(6)(f) and (g), Page 34)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section does 

not provide any technical basis for these 

provisions and it does not adequately address 

the comments provided stating that “the 

concerns are addressed within the Tentative 

Order”. Since the previous comments on this 

issue were not adequately addressed in the 

Regional Board’s Response to Comments, the 

comments are being resubmitted.

Section F.1.d.(6)(f) require treatment control 

BMPs be implemented prior to discharging into 

waters of the U.S. and provision F.1.d.(6)(g) 

requires that treatment controls not be 

constructed within waters of the U.S. or waters 

of the State. These provisions of the Tentative 

Order greatly limit the use of regional BMP and 

watershed-based approaches.  The provisions 

demand a lot-by-lot approach in implementing 

BMPs that is analogous to

the site-by-site septic tank approach that has 

been discredited as an effective strategy for 

sewage treatment in urban areas. Similarly, the 

Permittees submit that such an approach is also 

ineffective for stormwater and will lead to a 

diversion of limited resources to managing 

thousands of site-by-site treatment controls, 

which are managed by parties that have limited 

or no experience, instead of hundreds of 

regional controls, that are managed by parties 

and governmental agencies that have expertise 

in BMP management.

The Tentative Order encourages a renewed 

focus on the ‘watershed approach’ but the 

proposed restriction on regional BMPs is 

antithetical to a watershed approach. The 

USEPA in its National Management Measures 

Guidance to Control Nonpoint Source Pollution 

from Urban Areas, Management Measure 5: 

New Development Runoff Treatment dated 

November 2005 (page 5-38) states that 

“regional ponds are an important component of 

a runoff management program.” and that the 

costs and benefits of regional, or off-site, 

practices compared to on-site practices should 

be considered as part of a comprehensive 

management program. The EPA guidance 

acknowledges that a regional approach can 

effectively be used for BMPs.

In addition, the Fact Sheet does not provide any 

technical justification for these provisions. 

Since neither the Findings nor the Fact Sheet 

provide any technical basis for precluding 

regional BMPs and EPA guidance recommends 

the use of regional BMPS, these provisions 

should be deleted from the permit.

This issue was addressed in the 2007 fact sheet 

and response to comments.  Please see the 

response to Comment  No. 69.
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116 4 LID F.1. • LID Site Design BMP Substitution Program 

(Section F.1.d.(8)(d), Page 36)

In the March 13th Tentative Order the 

provision has been modified to require that for 

PDPs participating in the Substitution Program 

that all LID site design BMPs meet the 

requirements in Section F.1.d.(4). As LID 

BMPs are now required in every PDP the 

Substitution Program essentially becomes a 

moot provision since if it is feasible to 

incorporate LID BMPs a PDP would most 

likely not need to include treatment control 

BMPs. The May 5th Tentative Updates and 

Errata document modifies this provision to 

include a feasibility analysis for PDPs where 

LID BMPs are not feasible. This new language 

effectively changes the meaning of Provision 

F.1.d.(8) from a LID Site Design BMP 

Substitution Program to a Treatment Control 

BMP Substitution Program as the Tentative 

Order requires LID site design BMPs unless 

they are demonstrated to be infeasible, which 

then Treatment BMPs appear to be able to be 

substituted. It is recommended that the 

Provision be deleted and that the LID feasibility 

provisions under Section F.1.d.(8)(d) from the 

May 5th Tentative Updates and Errata 

document be moved under Section F.1.d.4.(a)(i).

The commenter is correct that it is the intent of 

this section that LID BMPs are required unless 

demonstrated to be infeasible, which then 

Treatment BMPs are able to be substituted and 

mitigation implemented.  The language in the 

Tentative Order has been modified to clarify that 

intent.

117 4 SUSMP F.1. • Treatment Control BMP Maintenance 

Tracking (Section F.1.f, Page 38)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section 

identifies that the provision has been modified 

to “allow the Permittees more latitude with 

verifying treatment control BMP operations 

through self-certification, third party inspection 

and/or verification by the Copermittee,” 

however the self-certification program is 

required to comply with the same very 

prescriptive provisions. The Provision should 

be amended to properly allow the Permittees to 

develop a self-certification inspection program 

that will meet the intent of the provision 

without having pre-determined requirements 

which undermine the benefits of a self-

certification inspection program.

It is recommended that the Provision be 

modified as follows:

(c) Verify implementation, operation, and 

maintenance of treatment BMPs by inspection, 

through the development of a self-certification 

BMP inspection program within 12 months of 

the adoption of this Order.

Please see the response to Comment #27.  

Copermittee inspections are preferable to self 

certification programs for high priority projects.  

The requirements in the Tentative Order are on 

the verification program as a whole including 

inspections and self certifications.  The 

requirements define when it is appropriate to use 

the self certification program.
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118 4 Hydromod F.1. • Requirements for Hydromodification and 

Downstream Erosion (Section F.1.h, Page 39)

Section F.1.h. discusses the hydromodification 

requirements for Priority Development Projects. 

The hydromodification provisions are of 

concern to the Permittees for several reasons. 

As a general matter, the hydromodification 

provisions may actually discourage smart 

growth and sustainable development and 

encourage urban sprawl. High density urban 

development generally does not have the space 

to allocate to onsite hydromodification controls. 

However, urban development has other water 

quality benefits such as incorporating 

subterranean parking garages, retail and office 

workspace, and residential space into a single 

impervious footprint. As a result, these types of 

developments have a much smaller impervious 

footprint than suburban developments that 

accommodate the same features. This Provision 

should be amended to include an exception for 

urban development based on impervious 

footprint.

The Regional Board agrees that urban 

development is preferable to urban sprawl for 

the reasons stated by the commenter.  

Nevertheless, the Regional Board disagrees that 

the hydromodification requirements should 

include an exception for urban development.  

New urban development must provide 

opportunities to incorporate LID design features 

and green spaces that can infiltrate runoff from 

smaller, frequent storms.  In order to incorporate 

the necessary design features to capture runoff 

from larger storms per the hydromodification 

requirements, land developers have the option to 

use regional treatment controls where space is 

limited.  Section F.1.h of the Tentative Order has 

been modified to include the use of regional 

treatment controls as an option to meet the 

hydromodification requirements.

119 4 Hydromod F.1. Section F.1.h.(3) (Page 40) requires each 

Permittee to implement, or require 

implementation of, a suite of management 

measures within each Priority Development 

Project to protect downstream beneficial uses 

and prevent adverse physical changes to 

downstream stream channels. This section 

should not apply to watersheds or watershed 

plans that already include sufficient 

hydromodification measures. For example, the 

County of Orange and major landowners, such 

as Rancho Mission Viejo have put in place a 

comprehensive watershed land use/open space 

strategy for the San Juan Creek 

Watershed/Western San Mateo Watershed 

which includes water quality/quantity 

management as an integral component. The 

Tentative Order should be amended to provide 

an exception to this section for those 

watersheds where a watershed plan that 

contains sufficient hydromodification measures 

has been developed.

The Regional Board disagrees that the 

hydromodification measures stated in section 

F.1.h should not apply to certain watersheds.  

Although certain watersheds may have an 

existing watershed land use/open space strategy, 

there is no assurance that this strategy would 

maintain the same level of protection from 

hydromodification that the measures in section 

F.1.h provide.  Additionally, the 

hydromodification measures call for a collective 

strategy to be developed by all the Copermittees 

to ensure a consistent, effective, region-wide 

approach.  Allowing exceptions because of 

alternative management plans does not 

accomplish a consistent approach.

120 4 Hydromod F.1. This section should also recognize that the 

common hydromodification management 

measures for complying with the 

hydromodification requirements don’t 

necessarily apply directly to flood control 

projects.

Part of the tasks in developing an HMP by the 

copermittees is defining a range of flows for 

which hydromodification management measures 

must be applied.  Flows outside of that range 

(including flows that may cause flooding) need 

not be controlled.

121 4 Hydromod F.1. Section F.1.h.3.(b) (Page 40) requires that 

management measures must be based on a 

sequenced consideration of site design 

measures, on-site management controls, and 

then in-stream controls. The provision does not 

include an option to address hydromodification 

on a regional or watershed basis. This provision 

should be amended to include an option to 

address hydromodification on a regional or 

watershed basis.

Section F.1.h of the tentative order has been 

modified to include a provision for regional 

controls.  Regional controls shall be an option 

after site design measures and on-site controls 

have been considered.
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122 4 Hydromod F.1. Section F.1.h.(3)(b)(i) (Page 40) requires that 

site design measures for hydromodification 

must be implemented on all Priority 

Development Projects. It is neither necessary 

nor prudent to require hydromodification 

controls on all priority projects. Some priority 

projects may be too small to have 

hydromodification effects and some may 

discharge into engineered channels, which 

makes these measures unnecessary. The 

receiving channel must always be part of the 

assessment of whether hydromodification 

controls will be required. This Provision should 

be amended to include language that the 

controls are required unless a waiver per 

paragraph (c) of this section is granted.

The Regional Board recognizes that some 

priority development projects may be too small 

to have hydromodification effects; for that 

reason, the Copermittees must define a range of 

flow rates for which hydromodification 

management measures must be implemented.  If 

a project is estimated to generate flows outside 

of this range, then the flows need not be 

controlled.  Additionally, for smaller projects, it 

is likely that the hydromodification management 

measures will be met through the use of LID 

features, which are required per section F.1.d 

(4).  

Although some projects may discharge into 

engineered channels, the hydromodification 

management measures must still be 

implemented to ensure bank stability if the 

engineered channel is ever returned to its 

natural, pre-armored state.  Therefore the 

assessment of the receiving channel will be 

included in the HMP, and in cases where the 

receiving channel has been hardened, the 

assessment shall be done for a comparable soft-

bottomed channel, as described in section 

F.h.(1)(b).  Alternatively, if the Copermittees 

determine that it is infeasible to perform the 

assessment on a hardened channel as though it 

were a soft-bottomed, then the Copermittees 

may use the hardened channel as the channel 

standard.  However, the Copermittees must also 

conduct a feasibility study to explore the 

removal of concrete in the channel as a means 

towards stream restoration.  The study must 

include an analysis of the maximum flows that 

could be tolerated by a stable soft-bottomed 

creek bed and bank, and an analysis of the flow 

reductions required per sub-watershed to achieve 

a stable soft-bottomed creek bed and bank.  

Because the hydromodification controls will be 

required upstream of hardened channels, or a 

feasibility study for restoring the creek will be 

required, the Regional Board will not modify the 

language regarding waivers per the commenter’s 

suggestion.
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123 4 Hydromod F.1. • Hydromodification & Engineered Channels 

(Section F.1.h.3.(c)(ii), Page 41) Provision 

F.1.h.3.(c)(ii) has been deleted, which removes 

the waiver of hydromodification requirements 

for those PDPs that discharges to concrete-lined 

or significantly hardened channels downstream 

to their outfall in bays or the ocean. The waiver 

for PDPs that discharge to concrete-lined or 

significantly hardened channels should be 

included as hydromodification requirements are 

not appropriate for channels that are designed 

to accept increased flows from upstream 

development as the potential for erosion is 

minimal or not present. The fact sheet does not 

provide any discussion under this provision of 

why the waiver was removed and the discussion 

under Finding D.2.g does not adequately 

address hydromodification requirements related 

to concrete lined or significantly hardened 

channels.  It is recommended that the Provision 

providing conditional waivers for 

hydromodification requirements for concrete-

lined or significantly hardened channels be 

added back into the Tentative Order.

The fact sheet has been modified to include a 

discussion regarding the removal of the waiver 

of hydromodification requirements for Priority 

Development Projects which discharge to 

concrete-lined channels.

124 4 Hydromod F.1. • Hydromodification Management Plans 

(Section F.1.h.(4) & (5), Page 41-43) 

Provisions F.1.h.(4) & (5) have been modified 

to require the development of watershed 

specific Hydromodification Management Plans 

that include specific criteria for minimizing and 

mitigating hydrologic modification at all 

development and redevelopment projects within 

two years of adoption of the Order. The 

timeframe for development of HMPs for each 

watershed is too short to ensure an optimized 

program. Interim criteria assures that there will 

not be unregulated construction in the interim. 

A minimum of three years, which was the 

length of time to develop criteria identified in 

the previous Tentative Order, should be allowed 

for their development.  It is recommended that 

the Provisions be modified as follows:

Section F.1.h.(4) - Each Copermittee must 

revise its SSMP/WQMP to implement a 

watershed specific Hydromodification 

Management Plan (HMP) to include specific 

criteria for minimizing and mitigating 

hydrologic modification at all development and 

redevelopment projects, unless 

hydromodification requirements have already 

been developed for a watershed which can be 

integrated into the SSMP/WQMP.  Section 

F.1.h.(5) (a) - Within 3 years of adoption of the 

Order, the Permittees shall submit to the 

Regional Board a draft HMP that has been 

reviewed by the public,

including the analysis that identifies the 

appropriate limiting range of flow rates.

The Regional Board will not modify the 

language in the Tentative Order to allow for the 

use of an alternate hydromodification 

management plan that may not have as rigorous 

of requirements for the reasons discussed in the 

response to comment No. 119.

Given that a Hydromodification Management 

Plan (HMP) is nearing completion in the San 

Diego area, it is not appropriate to delay the 

development of an HMP in the Orange County 

area by adding another year.  The Regional 

Board fully expects the Orange County 

copermittees to utilize the findings from the San 

Diego copermittees in developing a local HMP.
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125 4 Hydromod F.1. • Interim Hydromodification & Effective 

Impervious Area (Section F.1.h.(6)(i), Page 43)

Section F.1.h.(6)(i) has been modified to 

require, as an interim measure that each PDP, 

not just projects disturbing 20 acres or more, 

disconnect impervious areas by reducing the 

percentage of Effective Impervious Area to less 

than five percent of total project area. EIA is 

not an adequate metric for hydromodification 

as there is a lack of a technical consensus on a 

performance standard relating the 

disconnection of impervious area and either 

water quality or hydromodification. This 

performance standard will ultimately be a very 

land intensive requirement which may promote 

sprawl and not conserve natural areas. The 5% 

EIA number was originally identified in the 

context of watershed imperviousness and not 

for a specific development site. The fact sheet 

identifies that the 5% EIA number was added in 

direct response to comments from the USEPA 

on Tentative Order R9-2008-001, however 

USEPA, in several statements made by Dr. 

Cindy Lin at the November 14, 2008 CASQA 

General Meeting, suggested that the 5% EIA 

metric should only be considered as an example 

and that USEPA is open to consideration of 

other metrics for LID. It is unclear whether the 

language in the Tentative Updates and Errata 

document released on May 5th replaces and 

removes the 5% EIA metric from the Tentative 

Order or if the language is in addition to the 5% 

EIA metric. In addition the new language from 

the Tentative Updates and Errata document 

released on May 5th should be based on the 

85th percentile storm event runoff volume.  It is 

recommended that the current language of the 

Draft North Orange County permit be 

substituted.

The language regarding the interim 

hydromodification and EIA has been removed 

from section F.1.h.(6)(i).  The requirements 

involving EIA are discussed under the LID 

requirements (section F.1.d.(4)).  Please 

response to Comment No. 4 for discussion on 

the revised LID metric.

126 4 Construction F.2 Construction Component

• Permit Fees

Since the previous comments on this issue were 

not addressed in the Regional Board’s two 

Response to Comments documents, the 

comments are being resubmitted.  Although not 

directly addressed within the Tentative Order, 

the Permittees take issue with the requirement 

that they must pay a significant fee for the 

municipal stormwater permit, which covers 

their construction responsibilities and are also 

required to pay an additional fee when they 

submit an NOI to obtain coverage under the 

Statewide Construction General Permit. Since 

there is some discretion in how the Regional 

Water Board addresses these fees, the 

Permittees request that their municipal 

stormwater fees cover all municipal activities 

including construction and that they not be held 

liable for additional fees when submitting NOIs.

Each person for whom waste discharge 

requirements have been prescribed pursuant to 

section 13263 of the Water Code shall submit, to 

the State Board, an annual fee in accordance 

with the schedules prescribed in California Code 

of Regulations Title 23. Division 3. Chapter 9. 

Waste Discharge Reports and Requirements 

Article 1. Fees Section 2200. Annual Fee 

Schedules.  The fee shall be submitted for 

EACH waste discharge requirement order issued 

to that person.  The Regional Board does not 

have the discretion to combine, reduce, or waive 

fees for waste discharge requirements.  The 

Regional Board is required by the California 

Code of Regulations to collect fees for each 

order issued to an entity wanting to discharge 

waste to waters of the State of California.
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127 4 Construction F.2. • BMP Implementation (Section F.2.d, Page 46-

47)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted.

Section F.2.d.(1)(a)(ii) requires the 

development and implementation of a site-

specific stormwater management plan. To make 

the language consistent with the changes made 

to Section F.2.c.2 (Page 46), the County 

suggests the following change: (ii) 

Development and implementation of a site-

specific stormwater management plan erosion 

and sediment control plan (or equivalent BMP 

plan);

Comment noted.  In order to be consistent the 

permit language on Page 46 will strike the 

requirement of an erosion and sediment control 

plan and replace it with a runoff management 

plan.  The new language will read as follows:

Provision F.2.c.2 - "Prior to permit issuance, the 

project proponent's runoff management plan  (or 

equivalent construction BMP plan) must be 

required to comply, and reviewed to verify 

compliance, with the local grading ordinance, 

other applicable local ordinances, and this 

Order. 

Provision F.2.d.(1)(a) – Management Measures

Provision F.2.d.(1)(a)(ii) - "Development and 

implementation of a runoff management plan;"

To provide further clarity, runoff is defined in 

Appendix B of the Order.

128 4 Construction F.2. • Construction Reporting of Non-compliant 

Sites (Section F.2.g.(2), Page 50)

This new provision requires that each Permittee 

must annually notify the Regional Board of all 

construction sites with potential violations prior 

to the commencement of the wet season. This 

reporting requirement should be limited to the 

sites meeting the criteria specified in F.2.e.1 

that are required to be inspected in August and 

September of each year.

The County recommends the following 

modifications. Each Copermittee shall annual 

notify the Regional Board, prior to the 

commencement of

the wet season, of all construction sites 

inspected in accordance with F.2.e.4 that meet 

the criteria specified in F.2.e.1, with potential 

violations. …”

The Tentative Order has been updated and 

"potential" replaced with the word "suspected.”  

The intent of the requirement is to allow the 

Regional Board to evaluate and prioritize 

inspections of construction sites, and is not 

intended to be used to determine Copermittee 

compliance with the Order.  While suspect sites 

can include those under F.2.e.1, and the 

Regional Board does not discount their 

importance, the Regional Board expects suspect 

sites will include the following:

1) Sites where the Copermittees have issued 

enforcement, but a follow-up inspection has not 

occurred.

2) Sites that have not been inspected.

3) Sites that have received 3rd party complaints.

4) Sites that Copermittees have otherwise 

identified as warranting further inspection.

The required information can be included with 

the JRMP Annual Report.
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129 4 Existing Development F.3. Municipal

• Flood Control Structures (Section F.3.a.(4)(c), 

Page 53)

Section F.3.a.(4)(c) requires the Permittees to 

evaluate existing flood control devices to 

identify those that are causing or contributing 

to a condition of pollution, identify measures to 

reduce or eliminate the structure’s effect on 

pollution, and evaluate the feasibility of 

retrofitting the structure. This provision is 

problematic for several reasons as described 

below. The federal regulations [40 CFR, Part 

122.26(d)(2)(vi)(A)(4)] focus on evaluating 

flood control devices and determining if 

retrofitting the device is feasible. The 

regulations state: (4) A description of 

procedures to assure that flood management 

projects assess the impacts on the water quality 

of receiving water bodies and that existing 

structural flood control devices have been 

evaluated to determine if retrofitting the device 

to provide additional pollutant removal from 

stormwater is feasible. The language should be 

modified so that it is aligned with the current 

stormwater permit, recognizes the work that has 

been completed, is consistent with the intent of 

the federal regulations, and is consistent with 

the justification within the Fact Sheet. 

The proposed language modification is as 

follows:

(4). BMP Implementation for Flood Control 

Structures (c) Each Permittee who owns or 

operates flood control devices/facilities must 

continue to evaluate its existing flood control 

devices/facilities, identify devices causing or 

contributing to a condition of pollution, identify 

measures to reduce or eliminate the structure’s 

effect on pollution, as needed and identify 

opportunities and the feasibility of configuring 

and/or reconfiguring channel 

segments/structural devices to function as 

pollution control devices to protect beneficial 

uses. The inventory and updated evaluation 

must be completed by July 1, 2008/10 and 

submitted to the Regional Board with the Fall 

2008/10 annual report.

The Regional Board appreciates the fact that 

many structural flood control devices are owned 

and operated by the Orange County Flood 

Control District, which is also a Copermittee.  

Each Copermittee, however, must meet the 

requirements of the Tentative Order for its 

structural flood control devices. The Regional 

Board expects that the Flood Control District 

and other Copermittees will communicate with 

each other regarding structures owned by the 

District that serve other municipalities.

This comment was addressed at length in the 

Response to Comments Documents Nos. 1 and 

2, and the Fact Sheet.  No changes have been 

made to the Order in response to this comment.
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130 4 Existing Development F.3. • Infiltration from Sanitary Sewer to MS4 

(Section F.3.a.(7), Page 54) Although the first 

portion of the Tentative Order provision (7)(a) 

is consistent  with the current permit (Order No. 

R9-2002-0001), the Permittees submit that the 

provisions regarding sanitary sewer 

maintenance are more applicable to sanitary 

sewer agencies,not stormwater agencies. It is 

inappropriate to include sanitary sewer 

maintenance requirements in a stormwater 

permit even where the two systems may be 

operated by the Permittee. Where similar 

maintenance requirements are included in the 

wastewater treatment plant or collection system 

permit13, these provisions are an unnecessary 

duplication of other regulatory programs. On a 

similar issue, the State Board stayed a provision 

in the existing permit finding that “the 

regulation of sanitary sewer overflows by 

municipal storm water entities, while other 

public entities are already charged with that 

responsibility in separate NPDES permits, may 

result in significant  confusion and unnecessary 

control activities.” [emphasis added] (WQ 

2002-0014 at p.8). Therefore we submit that 

part (a) of the provision (7) should be deleted 

from the Tentative Order. While the Permittees 

agree that stormwater agencies must also 

address aspects of sanitary sewer incursions 

into the MS4s, the provisions in (7)(b) are 

aspects of other portions of the stormwater 

program and should be moved to those sections 

of the Tentative Order.

The proposed changes include:

i. Adequate plan checking for construction and 

new development – incorporate in the 

Construction and New Development programs

ii. Incident response training for municipal 

employees that identify sanitary sewer spills – 

incorporate in the Illegal Discharges/Illicit 

Connections (ID/IC) program.

iii. Code enforcement inspections – delete, this 

is covered by other programs

iv. MS4 maintenance and inspections – 

incorporate in the Municipal program, 

provision D.3.a(6).

v. Interagency coordination with sewer agencies 

– incorporate in the ID/IC program

vi. Proper education of municipal staff and 

contractors conducting field operations on the 

MS4 or municipal sanitary sewer (if applicable) 

– incorporate in the Municipal program

Section F.3.a.7 identifies requirements regarding 

infiltration of sewage into the MS4 and 

preventive maintenance of the MS4. The 

requirements in the Tentative Order are specific 

to maintenance of the storm drain system and 

other tasks typically performed by the 

Copermittee and not the sanitary sewer agency, 

except in circumstances where the Copermittee 

operates its own sanitary sewer system. The 

requirements that apply to agencies which also 

operate sanitary sewers are clearly identified. 

Other requirements are reasonable functions of 

MS4 operators. This section has not been 

revised.  See Also July 6, 2007 Response to 

Comments Document. No.44
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131 4 Existing Development F.3. Commercial/Industrial

• Commercial Sites/Sources (Section 

F.3.b.(1)(a)(i), Page 57) The Tentative Order 

added four new categories of commercial 

sites/sources: food

markets, building material retailers and storage, 

animal facilities, and power washing services. 

The Fact Sheet notes that these facilities were 

added because these activities were identified 

as potentially significant sources of pollutants 

in annual reports. While we agree that 

sites/sources that are identified by the 

Permittees as contributing a significant 

pollutant load to the MS4 should be 

incorporated into the inventory, we disagree 

with adding them to the list in the Tentative 

Order unless universally identified, by all the 

Permittees as a significant source. 

The determinations of significance need to be 

made at a local level and incorporated into the 

local JURMP. As noted in the Regional Board’s 

first response to comments document in 

discussing the balance of flexibility and 

enforceable criteria:

 “… the Tentative Order sets numeric criteria 

regarding commercial inspections, but relies on 

each Copermittee to select inspection targets 

based on its local knowledge.” 

It is important that these determinations be 

made at a local level and if identified as a 

common problem, then apply the requirement 

applied countywide, otherwise the Board staff 

may inadvertently be diverting resources from 

high priority issues to lower priority issues in 

some areas.

The new categories should be deleted from the 

Tentative Order and, instead, recognize that 

those sites/sources have been locally 

determined to contribute a significant pollutant 

load to the MS4 be should be incorporated into 

the local JURMP(s).

The new categories of pollutant generating 

activities and areas were identified in the annual 

MS4 program reports and quarterly Aliso Creek 

watershed reports.  It is appropriate to include 

these new categories within the Tentative Order.  

Watersheds generally do not follow 

jurisdictional boundaries.  Pollutant generating 

businesses and activities identified by some 

Copermittees were not jurisdictionally specific.   

The requirement in the Tentative Order applying 

to all Copermittees would prevent a "Tragedy of 

the Commons" whereby a less stringent 

requirement in a neighboring jurisdiction 

encourages the business to move operations to 

the jurisdiction with the less stringent 

requirement.  The business is more than likely 

not to change practices or BMPs to reduce 

pollutant loads in the new jurisdiction with the 

less stringent requirement.  

Although, the Copermittee must identify the 

additional pollutant generating businesses, the 

Tentative Order provides great flexibility in 

determining what businesses the Copermittee 

must inspect.  The addition of the categories is 

consistent with the requirements in the MS4 

permit for San Diego County and the MS4 

permit for North Orange County recently 

adopted by Region 8.
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132 4 Existing Development F.3 • Mobile Businesses (Section F.3.b(3)(a), Page 

59)

The Tentative Order adds a new requirement to 

develop and implement a program to address 

discharges from mobile businesses. The 

program must include the identification of 

BMPs for the mobile business, development of 

an enforcement strategy, a notification effort, 

the development of an outreach and education 

program, and inspection as needed. 

In our previous comment letter we noted the 

difficulties associated with initiating this 

program, concerns which were mirrored in the 

Fact Sheet. For the reasons previously noted 

and acknowledged by the Regional Board, we 

request that the requirement for this program be 

changed to the development of a pilot program 

for the mobile business category. The pilot 

program would allow the Permittees to work 

together on a regional basis to develop an 

appropriate framework for addressing mobile 

business and determine whether the program is 

effective prior to expending a significant 

amount of resources on multiple categories of 

mobile businesses.

This comment was addressed in the July 2007 

response to comments.  The requirement for the 

inclusion of mobile business is not a significant 

change from the existing Order because several 

categories of mobile businesses are required to 

implement BMPs.  The separate requirement 

only specifies the unique circumstances of 

mobile businesses; therefore the section has been 

segregated from the fixed location businesses.  

Conducting a pilot program would be 

unnecessary, because nothing in the Tentative 

Order prohibits the Copermittees from working 

together on a watershed basis to address mobile 

businesses.  In addition, since the existing Order 

already requires BMP implementation at some 

of the identified mobile businesses; any 

lessening of that requirement would be 

considered backsliding and not compliant with 

anti-backsliding regulations within CFR 

122.44(l).

133 4 Existing Development F.3. • Inspection of Industrial and Commercial 

Sites/Sources (Section F.3.b(4)(b), Page 60) 

This new provision requires that each Permittee 

must annually notify the Regional Board of all 

commercial and industrial sites/sources with 

potential violations prior to the commencement 

of the wet season. Similar to the new 

requirement for inspecting and reporting non-

compliant construction sites, this requirement is 

ambiguous and subject to potential 

misinterpretation because Permittees do not 

inspect all commercial and industrial 

sites/sources each year. 

This reporting  requirement should be revised 

so that it does not imply an expansion of the 

inspection frequency or change in inspection 

timing than that identified in the subsequent 

findings and JURMPs. 

"Each Permittee shall annual notify the 

Regional Board, prior to the commencement of 

the wet season, of all the Industrial Sites and 

Industrial Facilities subject to the General 

Industrial Permit or other individual NPDES 

permit with potential violations that were 

inspected within the preceding 6 months.”

The Tentative Order has been modified to clarify 

the provision.  Please see response to Comment 

178 and 257.
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134 4 Existing Development F.3. • Food Facility Inspections (Section 

F.3.b.(4)(d), Page 61)

The Permittees appreciate the elimination of the 

proposed expanded requirement to address 

maintenance of greasy roof vents. As noted in 

our April 2007 comments, the existing Food 

Facility Inspection program, which focuses on 

the major water-quality related issues 

associated with restaurants including disposal 

methods for food wastes, fats, oils and greases, 

wash water, dumpster management and floor 

mat cleaning has

be shown to be effective. 

The Permittees submit that the additional 

expanded requirement, (c)(iv) identification of 

outdoor sewer and MS4 connections, either be 

deleted from the Tentative Order or the subject 

of further technical justification of its need for 

this successful program element.

Provision F.3.b.(4)(d) requires a Copermittee to 

conduct inspections at food facilities for 

compliance with its water quality ordinances.  

Sub-provisions (i) through (v) identify 5 areas 

an inspector should review during their 

inspection.  Sub-provision (iv) specifically calls 

to attention a review of any outdoor sewer and 

MS4 connections.  Review of surrounding 

outdoor sewer and MS4 connections is 

reasonable to evaluate how the facility's drainage 

is connected and if any illegal connections are 

present.  No changes were made to this section.

135 4 Existing Development F.3. • Third Party Inspections (Section F.3.b(4)(e), 

Page 61) The previous comment on this issue 

was not addressed in the Regional Board’s two

Response to Comments documents, and is 

therefore resubmitted. The Tentative Order 

includes new, prescriptive requirements for 

third party inspections that provide a significant 

amount of detail as to how the inspection 

program must be managed. However, the 

Findings and the Fact Sheet do not address the 

need for these expanded requirements or 

provide any rationale as to how these new 

requirements would make

the third-party inspection program more 

effective. In fact, this level of detail should be 

determined locally and should be included as a 

part

of the program within the model DAMP and 

local JURMPs. After the inclusion of the 

industrial and commercial inspection programs 

in the third term permit, the Permittees 

determined that they could leverage their 

resources by utilizing and expanding upon 

existing inspection programs to assist them in 

complying with the permit instead of creating 

duplicative inspection programs. The ability to 

utilize third-party inspections as

an effective part of the program, has allowed 

the Permittees to maximize their resources. An 

example of a third party inspection program 

that has been developed and implemented is the 

use of the Orange County Health Care Agency 

(OCHCA) inspectors to assist the Permittees in 

inspecting 10,000 restaurants countywide on an 

annual basis. 

The Permittees have developed this program in 

conjunction with OCHCA so that it is only an 

incremental burden on their limited resources, 

effective, and allows for clear communication 

between the inspectors and the Permittees.  

Since the Permittees have already developed an 

effective framework for a third-party inspection 

program, provisions (i)(a) through (i)(d) are 

unnecessary and should be deleted from the 

Tentative Order.

The Regional Board recognizes the utilization of 

third party inspectors for verifying compliance 

may aid the Copermittees in their program 

effectiveness.  Thus, the Tentative Order allows 

for the use of third party inspections while re-

iterating that Copermittees are responsible for 

quality assurance and quality control for those 

inspections.  The requirements are intended to 

retain flexibility while incorporating necessary 

inspection elements to ensure compliance with 

other permit requirements and conditions (e.g. 

illicit and illegal discharges).  Furthermore, 

requirements are meant to encourage cooperative 

enforcement between the Copermittees and the 

Regional Board.
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136 4 Retrofitting F.3. • Retrofit Existing Development (Section F.3.d, 

Pages 65-66)

This new provision requires that each Permittee 

must implement a retrofitting program for 

existing developments (i.e. municipal, 

industrial, commercial, residential). These new 

requirements present a significant change and 

present a substantial burden to the municipal 

stormwater program.

Currently, new development requirements are 

imposed as conditions of approval for new 

projects and projects that are voluntarily 

undergoing redevelopment. A thorough legal 

review is required to determine whether 

municipalities have the authority to compel 

land development requirements absent a 

voluntary land development application and if 

such authorities can be developed given other 

legal constraints.

The Permittees do not concur with the 

statement of the Regional Board in the 

supplemental fact sheet that “Retrofitting 

existing development is practicable for a 

municipality…” The Permittees request that the 

Regional Board provide a technical justification 

for this statement. A systematic evaluation of 

the technical and legal opportunities and 

constraints of a requirement to require 

retrofitting, especially of private landowners, is 

necessary to determine whether or not such a 

requirement is practicable.  The evaluation 

must precede the permit provision to mandate 

MS4s require retrofitting of existing 

development.

These provisions of the permit represents an 

entire new approach to existing development 

that places an unknown significant burden on 

the Permittees and ultimately to property 

owners in the south Orange County area. The 

Permittees therefore request that this 

unprecedented requirement be eliminated from 

the permit.

The updated supplemental fact sheet provides 

several examples of municipalities across the 

nation that have found retrofitting existing 

development to be practicable.  The 

requirements in the Tentative Order have been 

written in a manner to address the municipalities 

constraints in requiring retrofitting projects on 

privately held land.   In addition, this permit 

section only requires the Copermittees to look 

for and identify potential retrofitting 

opportunities and to implement those that are a 

high priority based upon their evaluations and 

rankings.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

Also, please see response to comment no. 46.
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137 4 Monitoring F.4. ID/IC Program

• Investigation/Inspection and Follow Up 

(Section D.4.e(2)(b) and (c), Page 68-69)

The County appreciates the acknowledgement 

of the concern in the Regional Board’s first 

Response to Comments document regarding the 

intent of the permit language.  However the 

language of the Tentative Order was not altered 

to match the Regional Board’s stated intent that 

the investigation must be initiated within the 

specified timeframe. The requirements in the 

Tentative Order are that the Permittees must 

conduct the investigation within the specified 

time frame.  The following language changes 

are requested within the Tentative Order to 

better meet the intent of this requirement as 

stated by the Regional Board.

(b) Field screen data: Within two business days 

of receiving dry weather field screening results 

that exceed action levels, the Permittees must 

either initiate an investigation to identify the 

source of the discharge or document the 

rationale for why the discharge does not pose a 

threat to water quality and does not need further 

investigation.

(c) Analytical data: Within two business days of 

receiving analytical laboratory results the 

exceed action levels, the Permittees must either  

initiate an investigation to identify the source of 

the discharge or document the rationale for why 

the discharge does not pose a threat to water 

quality and does not need further investigation.

The Regional Board agrees that the requested 

change is reasonable.  The Tentative Order 

updates have been changed to include the 

modified language.
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138 4 WURMP G Watershed Urban Runoff Management Program 

(Section G, Page 70)

The Tentative Order includes increasingly 

prescriptive requirements for the Watershed 

Urban Runoff Management Program 

(WURMP). The Fact Sheet states that the 

increased prescriptiveness for the WURMP 

provision was necessary because enforceability 

of the permit has been a critical aspect. The 

Fact Sheet further states that: “For example, the 

watershed requirements of Order No. R9-2002-

01 were some of the Order’s most flexible 

requirements. This lack of specificity in the 

watershed requirements resulted in inefficient 

watershed compliance efforts. This situation 

reflects a common outcome of flexible permit 

language. Such language can be unclear and 

unenforceable, and it can lead to 

implementation of inadequate programs14.” 

Not only do the Permittees take strong 

exception to this statement, but the Fact Sheet 

is inconsistent with the Findings, which simply 

state that the WURMPs need to focus on the 

high priority water quality issues. In addition, 

the Fact Sheet does not acknowledge any of the 

notable Permittee successes including 1) the 

development of a South Orange County 

Integrated Regional Watershed Management 

Plan (IRWMP), which resulted in a $25 million 

IRWMP competitive grant award, (2) the 

303(d) de-listing efforts that are ongoing and 

have been

submitted for consideration; and 3) the efforts 

of the County of Orange and major landowners, 

such as Rancho Mission Viejo to put in place a 

comprehensive watershed land use/open space 

strategy for the San Juan Creek 

Watershed/Western San Mateo Watershed 

through the

approved Southern Subregion Habitat 

Conservation Plan (HCP) and Special Area 

Management Plan (SAMP) both of which 

include water quality/quantity management as 

an integral component.

The Permittees submit that the increased 

prescriptiveness of the Tentative Order is 

unwarranted and antithetical to a watershed 

management approach, which should be 

founded on a stakeholder driven process. 

Successful watershed-based programs follow a 

stakeholder driven process and are developed 

from the “bottom-up” not from the “top-down”. 

The Permittees must be given latitude in how 

the watershed-based programs are developed 

and implemented, especially since many of the 

pollutants of concern (Cu, Zn, pesticides, 

pathogen indicators, etc.) and issues are the 

same within and among watersheds. The 

language must be modified to provide the 

flexibility that is necessary within a watershed

management program (similar to the language 

in Order No. R9-2002-0001) and, instead, 

focus on the major objectives for the program. 

Some language changes that would assist the 

Board in making these changes are provided 

below.

The full excerpt from the Fact Sheet is as follows:

"The challenge in drafting the Order is to 

provide the flexibility described above while 

ensuring that the Order is still enforceable.  To 

achieve this, the Tentative Order frequently 

prescribes minimum measurable outcomes, 

while providing the Copermittees with flexibility 

in the approaches they use to meet those 

outcomes.  Enforceability has been found to be a 

critical aspect of the Order.  For example, the 

watershed requirements of Order No. R9-2002-

01 were some of the Order’s most flexible 

requirements.  This lack of specificity in the 

watershed requirements resulted in inefficient 

watershed compliance efforts.  This situation 

reflects a common outcome of flexible permit 

language.  Such language can be unclear and 

unenforceable, and it can lead to implementation 

of inadequate programs.

To avoid these types of situations, a balance 

between flexibility and enforceability has been 

crafted into the Order.  Minimum measurable 

outcomes are utilized to ensure the Order is 

enforceable, while the Copermittees are provided 

flexibility in deciding how they will implement 

their programs to meet the minimum measurable 

outcomes."

The Regional Board does not state, as the 

commenter suggests, that all programs are 

deficient.  Instead, the flexibility in the previous 

Order did not require minimum outcomes from 

WRMP activities that the Regional Board felt 

were needed.  The Finding in the Tentative 

Order states:

"This Order contains new or modified 

requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of 

pollutants in storm water runoff to the MEP and 

achieve water quality standards.  Some of the 

new or modified requirements, such as the 

expanded Watershed Runoff Management 

Program section, are designed to specifically 

address high priority water quality problems.  

Other new or modified requirements address 

program deficiencies that have been noted 

during audits, report reviews, and other Regional 

Board compliance assessment activities."

It is unclear to the Regional Board why the 

Copermittees should not address high priority 

water quality problems, which the Copermittees 

are required to do as part of the iterative 

process.  The Regional Board is not dictating 

what each Copermittee's high priority water 

quality problem is, and as such there is 

flexibility within the WRMP requirements.  

Furthermore, the language provides the 

Copermittees with flexibility in the development 

and implementation of BMPs.

The WRMP section of the Order has been 

restructured to retain this flexibility but provide 

guidance and enforceable outcomes.  Provision 

G has been streamlined requiring only one 

Watershed Work Plan that covers the 5 year 

permit cycle and annual watershed review 

meetings.  Annual watershed review meetings 
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are required to be appropriately noticed and 

open to the public.  It is expected that the 

Copermittees will consider these meetings to be 

an important stakeholder process for evaluating 

what the public considers high priority water 

quality problem(s), as well as provide for an 

evaluation and update of the overall BMP 

strategy and implementation to address the high 

priority water quality problems.  The Regional 

Board expects that this will contribute to what 

the commenter wants in a "bottom-up" 

stakeholder process.

139 4 WURMP G • Lead Watershed Permittee (Section G.1.a, 

Page 71)

The Tentative Order has designated which 

entity within the watershed should be the 

default lead Permittee and what those 

responsibilities entail. The Permittees contend 

that this level of detail is inappropriate for a 

permit provision and should, instead, be a 

collaborative decision that is made among the 

various watershed stakeholders based on locally 

determined criteria and needs.

The Permittees propose that the language be 

modified as follows:

a. Lead Watershed Permittee Identification 

Watershed Permittees may must identify the 

Lead Watershed Permittee for their WMA. In 

the event that a Lead Watershed Permittee is 

not selected and identified by the Watershed 

Permittees, by default the Permittee identified 

in Table 3 as the Lead Watershed Permittee for 

that WMA must be responsible for 

implementing the requirements of the Lead 

Watershed Permittee in that WMA. The Lead 

Watershed Permittees must will serve as 

liaisons between the Permittees and Regional 

Board, where appropriate.

The requested modification to the Tentative 

Order has been made.

140 4 WURMP G • BMP Implementation and Assessment 

(Section G.1.e, Page 74)

 The Tentative Order requires an arbitrary 

minimum number of watershed activities to 

occur in each year. The Fact Sheet states that 

the Permittees have completed the assessments, 

prioritization, and collaboration and now need 

to implement the activities identified. While the 

Permittees agree that there are activities that 

will be undertaken in conformance with the 

WURMP, the Tentative Order should not 

presuppose that the Permittees will not follow 

through with implementation of the WUMRPs 

now they have been developed. Since this 

requirement is unfounded, onerous, arbitrary, 

and dictates a top-down approach for managing 

the watersheds, the language should be 

modified to incorporate the flexibility necessary 

for the stakeholders to identify the BMPs to be 

implemented and the details of that 

implementation. The Tentative Order language 

should be modified to remove the prescriptive 

detail and incorporate more flexible language 

that will ensure that the WURMPs contain 

performance standards, timeframes for 

implementation, responsible parties and 

methods for measuring the effectiveness of 

their programs.

Provision G has been modified to provide the 

Copermittees sufficient flexibility to identify 

their watershed's highest priority water quality 

problem(s), develop a watershed BMP 

implementation strategy to abate the identified 

highest priority water quality problem(s), model 

and monitor improvements in receiving water 

quality, determine their schedule for 

development and implementation of the 

Watershed Work plan, and report on WRMP 

updates annually during a meeting (as opposed 

to lengthy yearly written reporting submittals). 

This modification provides the flexibility 

requested and promotes efficient use resources.
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141 4 Economic H Fiscal Analysis (Section H, Page 78)

Section F of the Tentative Order requires the 

Permittees to secure the resources necessary to 

implement the permit, conduct a fiscal analysis 

of the stormwater program, and develop a long 

term funding strategy and business plan. While 

the Permittees agree with Board staff that there 

is an identified need to prepare a fiscal 

reporting strategy to better define the 

expenditure and budget line items and to reduce 

the variability in the reported program costs and 

have committed to do such in the ROWD, the 

Permittees take exception to the requirement to 

develop a long-term funding strategy and 

business plan. The concerns for these new 

requirements are discussed in further detail 

below.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.

142 4 Economic H • Long Term Funding Strategy and Business 

Plan (Section H.3, Page 78)

The Tentative Order requires that each 

Permittee submit a funding business plan that 

identifies the long-term strategy for program 

funding decisions. The Fact Sheet states that 

this requirement is based on the need to 

improve the long-term viability of the program 

and is based on the 2006 Guidance for 

Municipal Stormwater Funding from the 

National Association of Flood and Stormwater 

Management Agencies (NAFSMA). The Fact 

Sheet further indicates that, without a clear 

plan, that the Board has uncertainty regarding 

the implementation of the program.

The Permittees have a demonstrated history of 

compliance and leadership in developing, 

implementing and adequately funding the 

stormwater program. Regardless of the source 

of funds, a historical review of the expenditures 

to date provide undisputable evidence that the 

Permittees are dedicated to the program, plan 

their budgets accordingly, and have adequately 

funded the program for the past 16 years. In our 

previous comments we provided a historical 

review of the shared and individual costs of 

program implementation that demonstrates the 

commitment of the Permittees to funding the 

program. It is an unnecessary diversion of the 

Permittees resources to invest in the 

development of a new tool for a program 

component that has been successfully met for 

16 years.

The Regional Board staff relies on the 2006 

NAFSMA Guidance for Municipal Stormwater 

Funding to justify this new requirement. We 

note that this national guidance document was 

developed to provide a resource to local 

governments as they address stormwater 

program financing challenges and primarily 

focuses on the considerations and requirements 

for developing a service/user/utility fee.  While 

the guidance document states that the most 

“successful” programs have developed a 

business plan, such guidance is not a one size 

fits all approach, and in light of the history of 

the Orange County Program it is not warranted 

and should be removed from the permit.

Please see response to Comment 141.

In addition, this comment is a repeat of 

comments received and responded to in 2007; 

please see 

http://www.waterboards.ca.gov/sandiego/water_i

ssues/programs/stormwater/oc_stormwater.shtml 

for previous responses to comments.
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143 4 TMDL I • TMDLs (Section I, Page 79)

This new provision supports Finding E.12 and 

identifies that adopted TMDL WLAs will be 

incorporated as numeric effluent limits for 

specific pollutants and watersheds.  As noted 

previously in these comments (see comments 

on Finding E12), the County has significant 

reservations about the use of either Clean Up 

and Abatement Orders (as indicated in the TO) 

or Cease and Desist Orders (as indicated in the 

supplemental Tentative Fact Sheet) as the 

means by which to incorporate forthcoming 

TMDL WLAs into the MS4 permit. The 

Permittees request an explanation as to why the 

Regional Water Board plans to use these two 

types of enforcement tools to specify TMDL 

requirements.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

144 4 TMDL I Also as noted previously, the Permittees are 

concerned that it appears the Regional Board 

plans to incorporate WLAs as numeric effluent 

limits in the stormwater permit without 

consideration of other options or as to how the 

TMDL may be written, which might include:

• Requiring implementation of specific BMPs 

in the permit;

• Providing a recommended menu of potential 

BMPs in the TMDL, implementation plan, or 

the permit for sources to evaluate and select;

• Referencing BMP performance standards in 

the TMDL, implementation plan, or the permit;

• Recommending the selection of BMPs and 

developing benchmark values or performance 

measures; and

• Requiring the review of existing BMPs and 

selecting additional BMPs to achieve progress.

The USEPA draft handbook TMDLs to 

Stormwater Permit lists the above options and 

notes that: “There are no guidelines for 

determining which approach is most 

appropriate to use.  It is likely that a variety of 

factors, including type of source, type of 

permit, and availability of resources, will 

influence which approach makes the most 

sense.”  It does not appear that the Regional 

Board has consider the variety of factors in 

determining

that numeric effluent limitations are most 

appropriate method of incorporating the WLAs 

for all pollutants in all watersheds into the MS4 

stormwater permit.

Please see response to comment no. 72.

Further, the "TMDL Implementation Plan" 

contained in Attachment A to Resolution R9-

2008-0027 specifically states that meeting 

Waste Load Allocations of the TMDL will result 

in full attainment of Water Quality Standards.  

And, by the end of the compliance period, 

applicable Water Qulaity Objectives will be met 

in the receiving waters.
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145 4 General J Program Effectiveness Assessment (Section J, 

Page 79)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted.  

Section J. of the Tentative Order requires the 

Permittees to assess the effectiveness of their 

JURMP, identify necessary program 

modifications, and report that information to 

the Regional Water Board on annual basis. 

Section J.1.a. identifies specific water quality-

based objectives for 303(d) listed water bodies, 

environmentally sensitive areas (ESAs), and the 

major program components.

Although the concept and intent of the 

provision is understood and supported by the 

Permittees, the specificity and inclusion of the 

required water quality-based objectives and 

focus on the 303(d) listed water bodies and 

ESAs is misplaced and has not been developed 

within the context of the California Stormwater 

Quality Association (CASQA) Guidance, the 

existing Orange County program effectiveness 

assessment framework and metrics, or the 

recommendations within the ROWD (Section 

1.2.2). In addition, the Tentative Order also 

requires that each Permittee conduct their own 

assessments including integrated assessments, 

which are more effective on a regional scale 

and over a longer timeframe. As written, this 

section of the Tentative Order does not provide 

flexibility for the Permittees to develop 

objectives and an overall strategy for the 

effectiveness assessment and will result in 

resources being expended without achieving the 

intended goal.

Since the Permittees have already developed 

and implemented a program effectiveness 

assessment framework and programmatic and 

environmental performance metrics and have 

committed to developing metric definitions and 

guidance to improve the efficacy of the 

assessments in the ROWD, the provision 

should be modified to allow the Permittees to 

functionally update their long-term 

effectiveness assessment approach. The 

updated approach would build on the existing 

framework that has been utilized within the 

County for the past four years as well as the 

CASQA Municipal Stormwater Program 

Effectiveness Assessment Guidance Document, 

May 2007, and would assess the jurisdictional, 

countywide, and watershed-based elements of 

the stormwater program. The long-term strategy 

would include the purpose, objectives, and 

methods for the assessments and achieve the 

Regional Water Board staff objectives.

The proposed language, which is provided 

below, would replace J.1. and J.2. of the 

Tentative Order and is based on the current 

permit requirements.

The proposed language is:

a. As part of its individual JURMP, each 

This comment was raised in 2007 and responded 

to at that time (comment #56, page 70 of 

Response to Comments on Tentative Order No. 

R9-2007-0002, July 6, 2007).  The comment 

does not raise any new arguments on the 

subject.  

The Regional Board disagrees with the 

commenter who suggested that the Tentative 

Order not require each Copermittee to conduct 

annual effectiveness assessments. The 

commenter based its recommendation on the 

grounds that assessments are more appropriately 

conducted on a regional basis, rather than 

jurisdictional basis. The Regional Board 

considers annual assessments of individual 

programs crucial to the implementation of 

effective programs.  For instance, without such 

assessments, the Copermittees would be 

challenged to properly implement the iterative 

process of the Receiving Waters Limitation 

language.  Annual assessments should be based 

on an evaluation of the findings of the individual 

program’s components and water quality data.  

A regional assessment can help provide some 

context for the total effort or proportional effort 

of various components, but it cannot substitute 

for an assessment of the actual effectiveness of 

the jurisdictional program.

In regards to the CASQA guidance and the 

recommendations within the ROWD, the 

Regional Board is not obligated to write the 

Tentative Order to be identical with such 

documents.  The CASQA document is more 

suited as guidance for the Copermittees in 

complying with MS4 permits rather than 

guidance for the Regional Board in writing MS4 

permits.  The Regional Board considers that 

information as part of the body of knowledge in 

crafting the requirement.  We disagree that 

effectiveness assessments are better suited on a 

regional level rather than on a jurisdictional 

level.  Assessments conducted on a regional 

level are inflexible to the needs and concerns of 

the individual Copermittee, but rather reflect the 

priorities and mandates of the regional authority 

who conducts the assessment.  The individual 

Copermittee is responsible for the discharge 

from their MS4 and for compliance with the 

MS4 permit, not the regional authority.    The 

permit requires watershed based assessment 

through the WRMP program (Section G), which 

is more appropriate than a regional assessment.
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Permittee shall update their long-term strategy 

for assessing the effectiveness of its individual 

Jurisdictional URMP based on lessons learned 

from the existing program framework and 

available guidance. The long-term assessment 

strategy shall identify the purpose, objectives, 

methods and specific direct and indirect 

measurements that each Permittee will use to 

track the long-term progress of its individual 

Jurisdictional URMP towards achieving 

improvements in receiving water quality. 

Methods used for assessing effectiveness shall 

include the following or their equivalent: 

surveys, pollutant loading estimations, and 

receiving water quality monitoring. The long-

term strategy shall also discuss the role of 

monitoring data in substantiating or refining the 

assessment.

b. As part of its individual Jurisdictional 

URMP Annual Report, each Permittee shall 

include an assessment of the effectiveness of its 

Jurisdictional URMP using the direct and 

indirect assessment measurements and methods 

developed in its long-term assessment strategy. 

The updated long-term strategy shall be 

submitted within 365 days after adoption of the 

permit.

c. Long-term strategy for assessing the 

effectiveness of the Watershed URMP.  As part  

of the WURMPs, the watershed Permittees 

shall update their long-term strategy for 

assessing the effectiveness of the WURMPs 

based on lessons learned from the existing 

program framework and available guidance. 

The long-term assessment strategy shall identify 

the purpose, objectives, methods and specific 

direct and indirect performance measurements 

that will track the long-term progress of 

Watershed URMP towards achieving 

improvements in receiving water quality 

impacted by urban runoff discharges. Methods 

used for assessing effectiveness shall include 

the following or their equivalent: surveys, 

pollutant loading estimations, and receiving 

water quality monitoring. The longterm strategy 

shall also discuss the role of monitoring data in 

substantiating or refining the assessment. The 

updated long-term strategy shall be submitted 

within 365 days after adoption of the permit.
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146 4 General K Reporting (Section K, Pages 83-85, and Section 

G, Page76)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted. 

Section H of the Tentative Order requires the 

Permittees to submit the following reports:

• Individual and Unified JURMP annual 

reports - September 30 of each year (July 1 – 

June 30)

• Individual and Unified WURMP annual 

reports - January 31 of each year (July 1 – June 

30)

Although the Permittees understand that the 

Tentative Order included these changes to allow 

for a longer time period between the two sets of 

submittals, the Permittees would receive more 

benefit from keeping the two timelines for the 

submittals aligned. As such, the language 

should be revised so that the JURMPs and 

WURMPs are submitted January 31 of each 

year. This will allow the Permittees to assess 

their stormwater program and water quality 

monitoring program and conduct an integrated 

assessment to identify water quality

improvements.

Section G.4. requires that the Permittees submit 

the Aliso Creek WURMP annual report by 

March 1 of each year for the period January – 

December of the previous year. Since the 

Watershed Action Plan Annual Report for the 

Aliso Creek Watershed has historically been 

submitted in November of each year and has 

been based on the fiscal year like the other 

WURMP reports, it is unclear why Board staff 

are requiring this change. As such, the Aliso 

Creek WURMP submittal is now inconsistent 

with the other WURMP submittals both in the

date for submittal and the time period for which 

the report covers.

The submittal date for the Aliso Creek 

WURMP annual report should be modified to 

be aligned with the other WURMP submittals. 

The proposed language modification is as 

follows:

4. Aliso Creek Watershed RMP Provisions

b. Each Copermittee must provide annual 

reports by March 1 January 31 of each year 

beginning in 20089 for the preceding annual 

period of January July 1 through December 

June 30…

In addition to allowing the Coermittees more 

time to prepare each set of the submittals, the 

staggered submittal schedule allows the 

Regional Board more time to review the annual 

reports.  Also, separating the WRMP and JRMP 

annual reports provides separate attention to the 

watershed program so that the watershed 

priorities do not become confused, lost and 

diminished in light of the jurisdictional reports.  

Section K. Reporting of the Tentative Order has 

been revised to allow the Copermittees to 

propose an alternate reporting criteria and 

schedule as part of their updated JRMP.
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147 5 NEL C The Draft Permit’s misapplication, or in some 

cases lack of application, of the Maximum 

Extent Practicable (“MEP”) standard remains a 

primary overarching defect with the Permit. 

The Draft Permit contains numerous provisions 

that simply ignore the MEP standard that 

governs municipal storm water discharges 

under the Clean Water Act (“CWA”). In effect, 

the Draft Permit attempts to treat municipal 

dischargers in the same manner as industrial 

dischargers by applying strict numeric effluent 

limits to all dry weather discharges (through the 

use of specific numeric effluent limits) and wet 

weather discharges (through the use of what are 

referred to as Municipal Action Levels or 

“MALs”). …

In sum, these terms: (i) replace the MEP 

standard with numeric effluent limits for all dry 

weather discharges (Section C.2, Section C.14), 

(ii) apply MALs as numeric limits for wet 

weather discharges (Section D), … . These 

provisions are contrary to the CWA and 

California law.

Please see response to Comments 33, 39 and 79.

148 5 TMDL I The Draft Permit’s misapplication, or in some 

cases lack of application, of the Maximum 

Extent Practicable (“MEP”) standard remains a 

primary overarching defect with the Permit.  

The Draft Permit contains numerous provisions 

that simply ignore the MEP standard that 

governs municipal storm water discharges 

under the Clean Water Act (“CWA”). … The 

Draft Permit likewise seeks to require strict 

compliance with all waste load allocations from 

adopted Total Maximum Daily Loads 

(“TMDLs”). … (iii) directly incorporate waste 

load allocations from adopted TMDLs as strict 

discharge prohibitions (Section I, p. 79), and 

(iv) enforces TMDLs through the use of Cease 

and Desist orders. These provisions are contrary 

to the CWA and California law.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

Please see response to comment no. 59.

The Regional Board (San Diego) does not agree 

that these provisions, which have been removed 

for the most part, are contratry to the CWA or 

Califonia Law.  It is not clear what aspects of the 

CWA and of CA Law the City is invoking 

and/or calling into question.

149 5 Urban Runoff General Notably, the Draft Permit’s universal deletion 

of “urban” from the phrase “urban runoff” also 

appears to reflect a policy shift to completely 

remove the MEP standard from the Permit.  But 

this attempt to effectively revise the CWA is 

directly contrary to U.S. EPA’s regulations 

under the CWA, which define storm water as 

including urban runoff: “Storm water means 

storm water runoff, snow melt runoff, and 

surface runoff and drainage.” (40 CFR 

122.26(b)(13).) Because “storm water,” by 

definition, specifically includes not only “storm 

water runoff” and “snow melt runoff” but also 

“surface runoff and drainage,” the plain 

language of the regulation demonstrates that 

EPA expressly intended for “urban” runoff to 

be included in the definition of storm water.

The commenter misinterprets the definition of 

storm water in the Code of Federal Regulations.  

In no way does "surface runoff and drainage" 

connote "urban runoff" nor restrict that surface 

runoff only comes from urbanized areas.  The 

plain language of the definition in the Code of 

Federal Regulations does not include the term 

"urban runoff," a term that was well known to 

the USEPA.  The Final Rule to the Code of 

Federal Regulations expressly declares that MS4 

permits apply to all MS4 discharges in the 

designated areas and is not limited to those MS4 

discharges in urban areas, but also includes MS4 

discharges in suburban and semi-rural areas 

where the Copermittees own and operate a 

MS4.  Please see the response to Comment No. 

47 for more information.
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150 5 NEL C Likewise, the Draft Permit’s effort to remove 

“dry-weather” discharges from regulation as 

“storm water” is directly contrary to law and 

should be deleted. The CWA simply does not 

treat dry weather discharges as a separate 

category of non-storm water discharge. In short, 

the Draft Permit’s attempt to distinguish 

between wet weather runoff, versus other urban 

runoff, and the desired enhanced regulation of 

municipal dischargers which follows in the 

Draft Permit from this ill-conceived distinction, 

is contrary to law.

Please see response to Comments 39 and 79.

151 5 Legal General When viewed collectively, the Draft Permit’s 

terms operate to eliminate the application of the 

MEP standard to municipal discharges and to 

replace the MEP standard with strict numeric 

limits. Time and again, however, courts, U.S. 

EPA, and the State Board have recognized that 

storm water discharges are different than 

traditional point source discharges, and storm 

water must be analyzed and treated as such 

under the CWA. For example, in Building 

Industry Association of San Diego County v. 

State Water Resources Control Board (2004) 

124 Cal. App. 4th 866, 874 the court found that 

“Congress amended the Clean Water Act to add 

provisions that specifically concerned NPDES 

permit requirements for Storm Sewer 

discharges. [Citations] In these amendments, 

enacted as part of the Water Quality Act of 

1987, Congress distinguished between 

industrial and municipal storm water 

discharges. . . . With respect to municipal storm 

water discharges, Congress clarified that the 

EPA has the authority to fashion NPDES 

permit requirements to meet water quality 

standards without specific numeric effluent 

limits and instead to impose controls to reduce 

the discharge of pollutants to the maximum 

extent practicable.” (Id. citing 33 USC § 1342 

(p)(3)(B)(iii) & Defenders of Wildlife v. Brown 

(9th Cir. 1999) 191 F.3d 1159, 1163.)

Please see response to Comments 33 and 39.

The Regional Board agrees regarding the 

differring treatment of municipal and industrial 

storm water dishcharges under 402(p) of the 

CWA, hence the amendments to section 402 in 

1987.  However, the Regional Board maintains 

that the regulations under 402(p) and USEPA 

are clear regarding the applicability and use of 

numeric limits for municipal stormwater 

discharges, though none are proposed under this 

Tentative Order.  The Federal Register states 

that NPDES permits for municipal storm water 

discharges must require controls to reduce the 

discharge of pollutants to the MEP and where 

necessary water quality based controls (55 Fed 

Reg 47994, 47995).  This is further supported 

by USEPA in their Interim Permitting Approach 

for Water Quality-Based Effluent Limitations in 

Storm Water Permits, dated August 26, 1996.  

The document states:

"The interim permitting approach uses best 

management practices in first-round storm water 

permits, and expanded or better-tailored BMPs 

in subsequent permits, where neccesary, to 

provide for the attainment of water quality 

standards.  In cases where adequete information 

exists to develop more specific conditions of 

limitations to meet water quality standards, these 

conditions or limitations are to be incorporated 

into storm water permits, as neccesary and 

appropriate.  This interim permitting approach is 

not intended to affect those storm water permits 

that already include appropriately derived 

numeric water quality-based effleunt 

limitations.  Since the policy only applies to 

water qualit-based effluent limitations, it is not 

intended to affect technology-based limitations, 

such as those based on effluent guidelines or the 

permit writer's best professional judgement, that 

are incorporated into storm water permits".

In addition, as noted in Building Industry 

Association of San Diego County et al. v. State 

Water Resources Control Board, et al. ((2004) 

124 Cal.App.4th 866, 142-143), the Ninth 

Circuit in Defenders of Wildlife v. Browner 

[(9th Cir. 1999) 191 F.3d 1159)] rejected 

arguments “that ‘the EPA may not, under the 

[Clean Water Act], require strict compliance 

with state water-quality standards, through 

numerical limits or otherwise.’ (Defenders of 

Wildlife v. Browner, supra, 191 F.3d at p. 1166).
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152 5 NEL General EPA also has expressly acknowledged that 

storm water discharges must be treated 

differently than industrial discharges, and that 

urban runoff need not meet numeric limits or 

implement costly end-of-pipe controls. For 

example, when adopting the California Toxics 

Rule (“CTR”), EPA made the following 

comments in its Preamble and/or in its 

Responses to Comments on CTR:

Thus, under the CWA, EPA’s promulgation of 

water quality criteria or standards establishes 

standards that the State, in turn, implements 

through the NPDES permit process. The State 

has considerable discretion in deciding how to 

meet the water quality standards and in 

developing discharge limits as needed to meet 

the standards. In circumstances where there is 

more than one discharger to a water body that is 

subject to water quality standards or a criteria, a 

State also [has] discretion in deciding on the 

appropriate limits for the different dischargers. 

While the State’s implementation of federally-

promulgated water quality criteria or standards 

may result indirectly in new or revised 

discharge limits for small entities, the criteria or 

standards themselves do not apply to any 

discharger, including small entities. (65 Fed. 

Reg. 31682, 31708-09 [Ex. 3].)

In EPA’s Responses to certain Ventura County 

Comments on CTR, EPA stated that: If you 

look across the country, across the U.S., there 

are many, many states that have standards on 

the books, water quality standards that are far 

more stringent than the numbers we’re 

promulgating or proposing to promulgate in 

Southern California. If you look at their 

standards, you won’t see any black boxes on the 

end of those storm water discharges. Nobody 

builds treatment for storm water treatment in 

this country. They’ve been implementing 

standards for 15 years, California is no 

different. (See Ex. 3 hereto, EPA Response to 

CTR H-002-017.) In EPA’s Response to 

Comments from Los Angeles County, EPA 

stated: EPA did not ascribe benefits or costs of 

controlling storm water discharges in the 

proposed or final Economic Analysis. EPA 

believes that many storm water dischargers can 

avoid violation of water quality standards 

through the application of best management 

practices that are already required by the 

current storm water permits. The commenter 

claims that even with the application of current 

BMPs, its storm water dischargers would still 

violate water quality standards due to the CTR 

criteria. The commenter appears to assume that 

storm water discharge would be subject to 

numeric water quality based effluent limits, 

which would be equivalent to the criteria values 

and applied as effluent limits never to be 

exceeded or calculated in the same manner that 

effluent limits are calculated for other point 

sources, such as POTWs. The comment then 

appears to assume that such WQBELs would 

then require the construction of very costly end-

of-pipe controls. EPA contends that neither 

scenario is valid with regard to developing 

WQBELs for storm water discharges or 

Please see response to Comments 33, 39 and 79.

The Regional Board disagrees with the 

commenters statement that EPA "has expressly 

acknowledged that storm water discharges must 

be treated differently than industrial discharges, 

and that urban runoff need not meet numeric 

limits or implement costly end-of-pipe 

controls".  Please see response to comment 151.  

In comments received on this Tentative Order, 

USEPA states:

"We believe that the use of numeric effluent 

limits for non-stormwater discharges would be a 

significant step in the right direction and we 

support the proposed limits. //  As noted in the 

fact sheet, additional information has become 

available to the Board about the discharges over 

the years, and we agree that the numeric effluent 

limits are now appropriate."  Please see 

comment no. 307.
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establishing compliance with WQBELs…. EPA 

will continue to advocate the use of BMPs, as 

discussed in the CTR preamble. EPA will 

continue to work with the State to implement 

storm water permits that comply with water 

quality standards with an emphasis on 

pollution, prevention, and best management 

practices rather than costly end-of-pipe 

controls. (Ex. 3, EPA Response to CTR-001-

007.)  In EPA’s Response to Comments of 

Sacramento County, it admitted that: EPA 

believes the applicability of water quality 

standards to storm water discharges is outside 

the scope of the rule. (Ex. 3, EPA Response to 

CTR-040- 014b.)  In EPA’s Response to the 

Fresno County Metropolitan Flood Control 

District’s  Comments, it acknowledged as 

follows: EPA believes that implementation of 

the criteria [CTR] as applied to wet weather 

will not require the construction of endof- pipe 

facilities. (Ex. 3, EPA Response to CTR-031-

005b.)  In other EPA responses to various 

comments, it again confirmed that stormwater 

is to be treated differently than traditional point 

source discharges:  As further described in the 

responses to CTR-021-008, CTR-013- 003 and 

CTR-040-004, EPA believes that the final CTR 

will not significantly affect the current storm 

water program being implemented by the State, 

which includes the requirement to develop best 

management practices to control pollutants in 

storm water discharges. As such, EPA believes 

that inclusion of end-of- pipe treatment costs 

for storm water are inappropriate. (Ex. 3, EPA 

Response to CTR-035-044c.) EPA’s Comments 

in CTR to the California Storm Water Task 

Force included the following: EPA disagrees 

with the cost estimates provided by the 

commenter as EPA does not believe that 

storage and treatment of storm

water would be required to ensure compliance 

with the CTR. (Ex. 3, EPA Response to CTR H-

001-001b.) EPA believes that the CTR 

language allows for the practice of applying 

maximum extent practicable (MEP) to MS4 

permits, along with best management practices 

(BMPs) as effluent limits to meet water quality 

standards where infeasible or insufficient 

information exists to develop WQBELs. (Ex. 3, 

EPA Responses

to CTR-040-004.) Importantly, when adopting 

the rule EPA specifically determined that CTR 

was not to have a direct effect on NPDES 

sources not typically subject to numeric water 

quality based effluent limits or urban runoff, 

and that “compliance with water quality 

standards through the

use of best management practices (BMPs) is 

appropriate.” (65 Fed. Reg. 31703 [Ex. 3].)
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153 5 TMDL I Moreover, in a November 22, 2002 EPA 

Guidance Memorandum on Establishing 

TMDLs (EPA Guidance Memo, Ex. 4), EPA 

explained that for NPDES-regulated municipal 

storm water discharges, any water quality based 

effluent limit for such discharges should be “in 

the form of BMPs, and that numeric limits will 

be used only in rare instances.” (EPA Guidance 

Memo, Ex. 4, p. 6.) EPA recommended that “for

 NPDES-regulated municipal . . . discharges 

effluent limits should be expressed as best 

management practices (BMPs) or other similar 

requirements, rather than as numeric effluent 

limits.” (Id. at p. 4.)  EPA went on to expressly 

recognize in this Guidance Memo the general 

difficulties in regulating Stormwater 

discharges, where it stated that: EPA’s policy 

recognizes that because storm water discharges 

are due to storm events that are highly variable 

in frequency and duration and are not easily 

characterized, only in rare cases will it be 

feasible or appropriate to establish numeric 

limits for municipal and small construction 

storm water discharges. The variability in the 

system and minimal data generally available 

make it difficult to determine with precision or 

certainty actual and projected loadings for 

individual dischargers or groups of dischargers. 

Therefore, EPA believes that in these situations, 

permit limits typically can be expressed as 

BMPs, and that numeric limits will be used 

only in rare instances. (EPA Guidance Memo, 

Ex. 4, p. 4.)

Please see responses to comments Nos. 59, 72 

and 144.
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154 5 MEP General In addition, the policy of the State of California 

provides that strict numeric limits are not an 

appropriate means by which to implement the 

MEP standard. The State’s policy to apply the 

MEP standard through iterative BMP 

implementation and not through strict numeric 

discharge limitations is reflected in prior orders 

and other documentation from the State Board. 

(See, e.g., Order No. 91-04, p. 14 [“There are 

no numeric objectives or numeric effluent 

limits required at this time, either in the Basin 

Plan or any statewide plan that apply to storm 

water discharges.” p. 14] [Ex. 5]; Order No. 96-

13, p. 6 [“federal laws does not require the [San 

Francisco Reg. Bd] to dictate the specific 

controls.”] [Ex. 6]; Order 98-01, p. 12 

[“Stormwater permits must achieve compliance 

with water quality standards, but they may do 

so by requiring implementation of BMPs in lieu 

of numeric water quality-based effluent 

limitations.”] [Ex. 7]; Order No. 2001- 15, p. 8 

[“While we continue to address water quality 

standards in municipal storm water permits, we 

also continue to believe that the iterative 

approach, which focuses on timely 

improvements of BMPs, is appropriate.”] [Ex. 

8, emph. added]; State Board Order No. 2006-

12, p. 17 [“Federal regulations do not require 

numeric effluent limitations for discharges of 

stormwater”] [Ex. 9]; Stormwater Quality Panel 

Recommendations to The California State 

Water Resources Control Board – The 

Feasibility of Numeric Effluent Limits 

Applicable to Discharges of Stormwater 

Associated with Municipal, Industrial and 

Construction Activities, June 19, 2006, p. 8 [“It 

is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs 

and in particular urban dischargers.”] 1 [Ex. 

10]; and an April 18, 2008 letter from the State 

Board’s Chief Counsel to the Commission on 

State Mandates, p. 6 [“Most NPDES Permits 

are largely comprised of numeric limitations for 

pollutants. . . . Stormwater permits, on the other 

hand, usually require dischargers to implement 

BMPs”] [Ex.11].)  In light of this state and 

federal authority, any attempt to impose strict 

compliance with numeric limits at this time--

through numeric effluent limits for dry weather 

dischargers, MALs for wet weather, or waste 

load allocation from TMDLs--is wholly 

unsupportable and contrary to law.

Please see response to Comment Nos. 

33(MALs), 39(NELs), 79(NELs) and 151(legal).

Draft Response to Comments R9-2009-0002 Page 104 of 198

0004659



Comment

No. Commenter Subject Section Specific Comment Comment Response

155 5 unfunded mandate General The Permit’s use of more stringent compliance 

measures than is required by federal law (see 

Defenders of Wildlife v. Brown (9th Cir. 1999) 

191 F.3d, 1159, 1166) triggers an obligation to 

comply with a series of requirements imposed 

under State law. As was the case with the prior 

proposed permit, because the Draft Permit 

imposes various requirements that go beyond 

federal law requirements (e.g., compliance with 

MALs for wet weather runoff, numeric effluent 

limits for dry weather runoff, strict compliance 

with TMDL waste load allocations, the 

complete prohibition of irrigation waters 

entering the MS4, LID requirements, retrofit 

requirements and other terms discussed in prior 

comments), the Regional Board must comply 

with the Porter- Cologne Act. Specifically, the 

Board must consider all of the factors and 

considerations delineated in California Water 

Code Sections 13000 and 13241 before 

adopting the Draft Permit.  (See City of 

Burbank v. State Water Resources Control 

Board (2005) 35 Cal.4th 613, 627.)

The requirements of the Tentative Order do not 

exceed federal law.  The Tentative Order 

contains requirements more explicit (i.e. 

detailed) than the federal NPDES storm water 

regulations, for the purpose of achieving 

compliance with the CWA provision that MS4 

permits "shall require controls to reduce the 

discharge of pollutants to the maximum extent 

practicable" (CWA section 402(p)(3)(B)(iii)).  

As such, the Tentative Order’s (space removal) 

requirements are necessary to comply with 

federal law, rather than exceed it.  Therefore, the 

Regional Board need not consider the factors 

listed in Water Code section 13241 in adopting 

the Tentative Order. (City of Burbank v. State 

Water Resources Control Board (2005) 35 

Cal.4th 613.)  To the extent that information 

about cost is submitted, the Regional Board will 

nonetheless consider it.  To the extent that 

information about cost is submitted, the 

Regional Board will nonetheless consider it.  

The Fact Sheet for Finding E.6 discusses this 

matter in further detail.  Nothing presented in 

this comment changes the Fact Sheet discussion.

The Regional Board's Tentative Order provides 

more detail to implement performance standards 

in the CWA or NPDES regulations.  NPDES 

regulations specify terms and conditions that 

must, at a minimum, be included in NPDES 

requirements; they do not limit states or U.S 

EPA from including other provisions that may 

be necessary to ensure that municipalities with 

MS4 reduce storm water pollutants to the MEP.  

In fact, the Clean Water Act requires the 

Regional Board to "require … other provisions 

as the Administrator or the State determine 

appropriate for the control of such pollutants."  

(CWA Section 402(p)(3)(B)(iii))  The burden to 

determine the appropriateness of the required 

provisions lies with the State rather than the 

Copermittee, because a discharger cannot self 

regulate their discharge.

No portion of the proposed MS4 requirements 

exceed the level of “governmental service” (i.e., 

performance) necessary to reduce pollutants in 

storm water to the MEP as mandated by Section 

402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 

1342(p)(3)(B)(iii)].  While, technically, all 

NPDES requirements issued by the Regional 

Boards “fall under the legal authority of the 

state” because they are promulgated in waste 

discharge requirements issued pursuant to 

Sections 13260 and 13263 of the Water Code, 

requirements issued for discharges of pollutants 

from point sources to waters of the United 

States, including requirements for discharges of 

storm water in MS4s, implement the provisions 

of the federal CWA and the federal NPDES 

regulations, as contemplated by Chapter 5.5 of 

the Porter-Cologne Water Quality Control Act 

(Section 13370, et seq.).  Therefore, nothing in 

the proposed order renewing NPDES 

requirements for discharges in Orange County 

MS4 exceeds the scope of regulation necessary 

to implement NPDES regulations for MS4.
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156 5 NEL C To be sure, the above-referenced statutory, 

regulatory, and case authority all clearly 

confirm not only that municipal dischargers are 

to be treated differently than other NPDES 

dischargers, but also that numeric limits should 

not and cannot be applied to municipal 

dischargers at this time. “It is not feasible at 

this time to set enforceable numeric effluent 

criteria for municipal BMPs and in particular 

urban dischargers.” (Numeric Limits Panel 

Report, [Ex.9 p. 8].)  Given that Congress 

specifically provided a different standard for 

municipal dischargers-- the MEP standard, and 

in light of the demonstrated infeasibility of 

complying with numeric limits at this time (Ex. 

9), the Draft Permit’s terms that seek to force 

strict compliance with numeric effluent limits 

impose impossible requirements.  These 

requirements therefore are unenforceable. (See 

Hughey v. JMS Development Corp. (11th Cir. 

1996) 78 F.3d 1523, 1529- 30.)

Please see response to Comment nos. 25, 33, 39, 

79 and 151.

157 5 TMDL I A prime example of this impossibility is found 

in the Draft Permit terms which provide that 

TMDL waste load allocations incorporated into 

the Permit will be enforced through “Cease and 

Desist” orders issued under Water Code section 

13331.  That law states: “Upon the failure of 

any person or persons to comply with any cease 

and desist order issued by a regional board or 

the state board, the Attorney General, upon 

request of the board, shall petition the superior 

court for the issuance of a preliminary or 

permanent injunction, or both, as may be 

appropriate, restraining such person or persons 

from continuing the discharge in violation of 

the cease and desist order.” (Water Code § 

13331(a).) These cease and desist provisions 

plainly presume that the alleged violator has 

control over the discharge and has the ability to 

cease “continuing the discharge.” But there is 

no evidence it is possible for municipal 

dischargers to strictly comply with numeric 

limits.  In fact, the primary purpose of the 

Numeric Limits Panel Report was to evaluate 

this very issue, and the Report concluded that it 

was “infeasible” to do so at this time.  In other 

words, the Report concluded that it is not 

“possible” for municipal dischargers to achieve 

compliance with numeric limits.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

In regards to numeric limits, please see response 

to Comments 25, 33 and 39.

158 5 NEL C Finally, it is well settled that the CWA does not 

require that municipal dischargers strictly 

comply with numeric limits.  Any attempt by 

the Regional Board to compel compliance with 

strict numeric limits plainly requires a 

consideration of all of the factors and 

considerations set forth under Water Code 

Sections 13241 and 13000 before imposition of 

any such numeric effluent limits (whether 

through MALs or waste local allocation from 

TMDLs).  But there is no evidence at this time 

(whether in the record, Fact Sheet, or in any 

other analysis made public by Regional Board 

Staff to date), that these mandatory factors and 

considerations were analyzed.

Please see response to Comments 33, 39, 79, 81, 

151 and 155.

Draft Response to Comments R9-2009-0002 Page 106 of 198

0004661



Comment

No. Commenter Subject Section Specific Comment Comment Response

159 5 Overirrigation B As was the case with the prior version, the 

Draft Permit improperly renders municipalities 

responsible for the discharging activities of 

third parties that are beyond Dana Point’s 

control. Indeed, read literally, the Permit 

requires that Dana Point prohibit all non-point 

source “Landscape irrigation,” “Irrigation 

water,” and “lawn water,” from entering any 

storm sewer system. But meeting such a 

requirement is not just impracticable, it is 

impossible. (See Hughey, 78 F.3d at 1529-30.)

For example, to prohibit all “irrigation” and 

“lawn” waters from “entering” the MS4, Dana 

Point would have to adopt and enforce an 

ordinance that prevents any overwatering from 

entering the storm sewer, and it essentially 

would have to require a large percentage of its 

residents to remove grass from yard 

landscaping. Such a requirement is not found in 

the CWA, and as such again triggers the need 

to comply with Water Code Sections 13000 and 

13241.

Moreover, if any non-point source irrigation 

water or other runoff enters the City’s storm 

drain system, the City would be subject to 

penalties and citizen suits (and attorney’s fees) 

under the CWA, regardless of whether the 

irrigation waters are the cause of an exceedance 

of receiving water limitations. It appears that to 

comply with these measures, Dana Point would 

need to hire staff to act as full time policing 

agents of irrigation water runoff.

Please see response to Comments 39, 42 and 44.  

The commenter misapplies the decision in 

Hughey v. JMS development, 78 F.3d.  The 

commenter's interpretation of a prohibition of 

non-stormwater discharges into the MS4 may 

seem absurd (impossible) on the surface; but 

their proposed implementation of the prohibition 

is speculative and is not the expectation of the 

Tentative Order or the federal regulations. The 

history of Copermittees prohibiting non-

stormwater discharges does not support the 

commenter's contention.  The previous MS4 

permit for South Orange County and all other 

MS4 permits in Southern California prohibit the 

discharge of non-stormwater to the MS4 with 

certain case-by-case exceptions.  Other examples 

of prohibited non-stormwater discharges other 

than overirrigation include powerwashing, 

commercial car washing and cholorinated 

swimming pool discharges.  Copermittee's 

programs to comply with the previous Permit's 

prohibition of non-stormwater discharges did 

not result in an absurd (impossible) 

requirement.  Clearly, the Regional Board has 

not expected the Copermittee's to do the 

impossible in the past, and the Regional Board 

does not expect the Copermittee's to do the 

impossible in the future.  A reasonable approach 

to address the prohibition on overirrigation 

would be through the Copermittee's existing 

programs to prohibit non-stormwater discharges, 

e.g. prohibition ordinances, education of the 

public, response to complaints, progressive 

enforcement as needed, and to work in concert 

with the water providers.

In addition, the Regional Board expects that the 

removal of irrigation water (lawn water, 

residential landscape water, etc.) will require 

Permittees to incorporate such non-storm water 

discharges into their current IC/ID programs for 

detecting and eliminating illicit discharges.  The 

Regional Board does not anticipate that the 

Copermittee would have to require property 

owners to remove grass or yard landscaping.  As 

current and past versions of the Order include 

and have included requirements prohibiting the 

discharge of non-storm water into the MS4 (see 

updated Supplemental Fact Sheet), any non-

storm water discharge into the MS4 which 

currently occurs, that is not exempt or subject to 

a separate NPDES permit, is in violation of the 

discharge prohibition contained in the Order.  

Thus, requiring the prohibition of an additional 

non-storm water discharge is not subjecting the 

Copermittee to any enforcement mechanisms not 

already present in the current Order.

The prohibition of over irrigation runoff is 

practicable.  The Copermittees already have 

demonstrated the ability to adopt ordinances 

prohibiting other non-storm water discharges 

such as commercial car washing, power washing 

and chlorinated swimming pool discharges.  The 

Copermittees have developed a program of 

education, complaint response, and progressive 

enforcement to address non-storm water 

discharges.  The prohibition of over irrigation 
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would be easily implemented through their 

existing programs that address non-storm water 

discharges.  The Regional Board realizes that the 

effectiveness of such measures dealing with over 

irrigation runoff will not be realized over night.  

The claim that the City will need to require its 

residents to remove grass from yard landscaping 

is a "slippery slope" logical fallacy.  The 

prohibition of over irrigation in the MS4 permit 

certainly does not require the removal of grass; 

nor does the Regional Board except a City to go 

to such extreme measures.  The Copermittees 

will have to exercise due care and discretion in 

addressing the prohibition on over irrigation to 

assuage public concerns.  A reasonable approach 

to address the prohibition on over irrigation 

would be to educate the public, respond to 

complaints, conduct progressive enforcement as 

needed, and work in concert with the water 

providers.

160 5 NEL C As noted in prior comments and by the 

County’s concurrent comments, the CWA 

requires only that city’s work to “effectively” 

prohibit non-storm water discharges and illegal 

discharges/illicit connections to storm drain 

systems. (See 40 C.F.R. 122.26 

(d)(2)(iv)(B)(1).  Under EPA’s regulations 

implementing the CWA, municipalities comply 

with this requirement by enacting and 

reasonably enforcing ordinances to prohibit 

discharges of non-storm water containing 

pollutants to storm drains. (Id.) The Draft 

Permit, however, goes much further than 

federal law requires. It essentially holds 

municipalities strictly liable for third party 

discharges and non-point source dry-weather 

runoff into storm drain systems by making any 

exceedance of numeric limits--found in the 

MALs and water quality based effluent 

limitations incorporated into the Draft Permit--

actionable as a violation. Such provisions are 

contrary to law, and therefore should not be 

included in the Permit.  Moreover, because 

these terms are not required anywhere under 

federal law, the Draft Permit is contrary to State 

law because the Board has failed to comply 

with Water Code Sections 13000 and 13241 

before imposing such provisions.

Please see response to Comments 39, 43, 79, 81, 

82, 155 and 165.

In addition, past Orders and the Tentative Order 

prohibit non-storm water discharges into the 

MS4 and require that Copermittees prohibit non-

storm water discharges into the MS4 via 

ordinances, orders or similar means (see 

response to Comments 39, 42, 44).  As such, any 

non-storm water discharges into the MS4 that 

are not exmepted or subject to a NPDES permit 

would be in violation of the current and tentative 

Order.
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161 5 Legal F.1 The Permit’s LID and retrofitting provisions 

(e.g. Section D.3.d, F.3.d) are contrary to law. 

These retrofitting provisions are beyond the 

power of the Board to require. For example, 

there is no existing legislative mandate that 

requires mandatory structural changes be made 

to existing developments to limit runoff. But 

the retrofitting requirements plainly command 

that cities evaluate candidates for retrofitting. 

Taken to its logical conclusion, such a 

provision violates the separation of power 

clause under the California Constitution. (Cal. 

Const. Art. 4, § 1; Knudsen Creamery Co. of 

California v. Brock (1951) 37 Cal.2d 485, 492.) 

The executive branch of government is charged 

with enforcing laws, but it cannot adopt laws 

itself. (Id.) The executive branch also cannot 

adopt regulations that conflict with local 

agencies’ powers under the State Constitution. 

The detailed legal enforcement provisions of 

the Draft Permit, including the provisions 

requiring enforcement of specific obligations in 

relation to particular property owners, such as 

HOAs (section D.3.c.(5)(b)), unduly restrict the 

inherent legislative power of cities.

The requirement for the Copermittees to 

implement a retrofitting program is authorized 

by law under the Clean Water Act 

402(p)(3)(B)(ii-iii), California Water Code 

section 13377 and Federal NPDES regulations 

40 CFR 122.26(d)(2)(iv).  Permits for discharges 

from municipal storm sewers shall require 

controls to reduce the discharge of storm water 

pollutants to the maximum extent practicable.  

The requirements for retrofitting are consistent 

with the maximum extent practicable standard 

as written.  Retrofitting has been conducted 

throughout the country in diverse communities 

and watersheds.  The requirements for 

retrofitting as written do not conflict with any 

local agencies' powers or authorities.  Section 

F.3.d.(4) was specifically written to be within 

those local agencies' powers.

162 5 Retrofitting F.3 In addition to compromising the separation of 

powers doctrine, the retrofitting provisions of 

the permit act as an underground regulation of 

the private property owners who are the true 

subjects of the regulatory command for 

retrofitting. A regulation enacted without 

adherence to the Administrative Procedure 

Act’s (“APA”) notice and hearing requirements 

is void. (Tidewater Marine Western, Inc. v. 

Bradshaw (1996) 14 Cal.4th 557, 573-576) 

“The APA was designed in part to prevent the 

use by administrative agencies of ‘underground’

 regulations [citation], and it is the courts, not 

administrative agencies, which enforce that 

prohibition.” (California Advocates for Nursing 

Home Reform v. Bonta (2003) 106 Cal. 

App.4th 498, 506.) In Tidewater Marine, 14 

Cal.4th at 569 the California Supreme Court 

recognized that: “One purpose of the APA is to 

ensure that those persons or entities whom a 

regulation will affect have a voice in its 

creation [citation], as well as notice of the law’s 

requirements so that they can conform their 

conduct accordingly.” Here, the Draft Permit is 

directly affecting private property owners 

subject to the “retrofitting” assessment, but 

there has been no effort to comply with the 

APA.

The Tentative Order does not place any 

requirements on private landowners. Rather, 

Section F.3.d.(4) requires the copermittees to 

cooperate with private landowners in 

encouraging retrofitting projects, similar to other 

retrofitting projects throughout the country such 

as in Kansas City, KS and Montgomery County 

Maryland.  The actual decision to retrofit on 

privately held land would be at the discretion of 

the private landowner.  Also, please see response 

to comment no. 46.

Draft Response to Comments R9-2009-0002 Page 109 of 198

0004664



Comment

No. Commenter Subject Section Specific Comment Comment Response

163 5 Legal F.3 Moreover, as discussed in regard to various 

provisions in the prior Draft Permits, the 

retrofitting provisions are contrary to the 

California Environmental Quality Act 

(“CEQA,” Public Resources Code § 21000 et 

seq.) because they change the environmental 

review process applicable to projects involving 

retrofitting, and they completely remove the 

discretion of local governmental entities that 

expressly provided by law. (See Ex. 2, Dana 

Point’s January 21, 2008 Comments, pages 12-

14.)

The Regional Board does not propose to impose 

requirements that exceed federal law in the 

CWA and NPDES regulations but may impose 

requirements necessary to meet the minimum 

federal MEP standard.  Therefore, the Regional 

Board does not have to comply with CEQA 

requirements because the Tentative Order's 

requirements do not exceed the level of 

regulation necessary to implement the MEP 

performance standards for stormwater 

discharges.  The requirements are not intended 

to circumvent or alter CEQA as applied to local 

agencies in carrying out their authorities.

The Tentative Order contains requirements more 

explicit than the federal NPDES storm water 

regulations, for the purpose of achieving 

compliance with the CWA provision that MS4 

permits “shall require controls to reduce the 

discharge of [storm water] pollutants to the 

maximum extent practicable” (CWA section 

402(p)(3)(B)(iii)). As such, the Tentative Order’ 

requirements are necessary to comply with 

federal law by meeting the minimum federal 

MEP standard, rather than exceed it.  This 

matter is further discussed in the Fact Sheet 

discussion for Finding E.6.

The Regional Board is not precluded from 

issuing MS4 requirements that “go beyond” 

NPDES regulations, either, as in this case by 

providing more detail to implement performance 

standards in the CWA or NPDES regulations: 

NPDES regulations specify terms and conditions 

that must, at a minimum, be included in NPDES 

requirements; they do not limit states or U.S 

EPA from including other provisions that may 

be necessary to ensure that municipalities with 

MS4s reduce stormwater pollutants to the MEP.  

No portion of the proposed MS4 requirements 

exceed the level of “governmental service” (i.e., 

performance) necessary to reduce stormwater 

pollutants to the MEP as mandated by Section 

402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 

1342(p)(3)(B)(iii)]. While, technically, all 

NPDES requirements issued by the Regional 

Boards “fall under the legal authority of the 

state” because they are promulgated in waste 

discharge requirements issued pursuant to 

Sections 13260 and 13263 of the Water Code, 

requirements issued for discharges of pollutants 

from point sources to waters of the United 

States, including requirements for discharges of 

storm water in MS4s, implement the provisions 

of the federal CWA and the federal NPDES 

regulations, as contemplated by Chapter 5.5 of 

the Porter-Cologne Water Quality Control Act 

(Section 13370, et seq.). Therefore, nothing in 

the proposed order renewing NPDES 

requirements for discharges in Orange County 

MS4 exceeds the scope of regulation necessary 

to implement NPDES regulations for MS4.
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164 5 Legal F.1. In addition, the Draft Permit’s LID and 

retrofitting provisions raise significant 

constitutional issues by forcing property owners 

to incur costs of mandated physical changes to 

the configuration of their property. As such, 

implementation of the retrofitting provisions 

plainly

implicates the taking provision of the U.S. 

Constitution and California Constitution, which 

require that public entities provide just 

monetary compensation to property owners for 

private property that is altered to further a 

public use. The due process clauses of the state 

and federal

Constitutions guarantee property owners “due 

process of law” when the state “deprive[s] 

[them] of . . . property.” (Cal. Const., art. I, §§ 

7, 15; U.S. Const., 14th Amend., § 1.) And the 

takings clauses of the state and federal 

Constitutions guarantee property owners “just 

compensation”

when their property is “taken for public use.” 

(Cal. Const., art. I, § 19; U.S. Const., 5th 

Amend; see also, e.g., Kavanau v. Santa 

Monica Rent Control Bd. (1997) 16 Cal. 4th 

761, 774.)

In no way does the Tentative Order force 

property owners to incur costs of mandated 

physical changes to the configuration.  The 

retrofitting program as written in the Tentative 

Order is voluntary for the private property owner 

and requires the Copermittees to develop a 

program encouraging retrofitting for those 

private property owners.  The commenter has 

misinterpreted the draft language in the 

Tentative Order.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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165 5 Legal F.1. Finally, the LID and retrofitting requirements 

unlawfully impose on cities unfunded 

mandates. Any NPDES requirements that are 

not dictated by federal law must be funded by 

the state. And because these provisions are not 

required by federal law, they violate Article XIII 

B, Section 6 of the California Constitution. 

(County of Los Angeles v. Commission on 

State Mandates (2007) 150 Cal.App.4th 898, 

915-916.) Despite prior comments on this 

point, the revised Draft Permit and related 

materials do not address the unfunded 

mandates that are being imposed on the 

Permittees. Contrary to contentions made by 

the Regional Board on this issue that such 

unfunded mandates are appropriate where they 

are being imposed pursuant to a federal 

program, it is only where the federal program 

mandates a particular requirement upon the 

state agency that the exception to Article XIII 

B, Section 6 for federal mandates applies. 

Where the federal program provides discretion 

to the State agency to impose a local program, 

any mandate imposed upon the local 

municipality through the exercise of that 

discretion is considered an unfunded mandate 

and, as such, is prohibited by the California 

Constitution. (See Hayes v. Commission on 

State Mandates (1992) 11 Cal. App.4th 1564, 

1570.) It is only when the State has no “true 

choice” in implementing a federal mandate that 

the prohibition under the California 

Constitution can be avoided. (See id. at 1593.)

As noted in its prior comments, the Regional 

Board’s imposition of compliance obligations 

that exceed the CWA, and which are thereby 

not required by federal law, must be 

accompanied by state funding to be valid. 

Accordingly, Draft Permit requirements such as 

the retrofitting of any public property (e.g., 

storm drains) clearly must be accompanied by 

state funding to be valid.

The LID and retrofitting requirements are not 

unlawful and are not unfunded mandates.  The 

requirements are authorized by the Clean Water 

Act section 402(p)(3)(B)(iii) and necessary to 

reduce pollutants to the MEP as mandated by 

federal law.  The contention that NPDES permits 

and their requirements are unfunded state 

mandates has been repeatedly heard and denied 

by the State Water Board. (See Order Nos. WQ 

90-3 and WQ 91-08). Indeed, the unfunded state 

mandate argument was recently heard by the 

State Water Board when it considered the appeal 

of the Los Angeles Regional Board standard 

urban stormwater mitigation plan (SUSMP) 

requirements. The Los Angeles Regional Board 

SUSMP requirements are municipal storm water 

permit requirements for new development that 

are similar or identical to many of the 

requirements of the Tentative Order. The 

unfunded state mandate argument was 

summarily rejected by the State Water Board in 

that instance (Order WQ 2000-11).  The Board 

notes that in 2007, the Court of Appeal in 

County of Los Angeles v. Commission on State 

Mandates ((2007) 150 Cal.App.4th 898) 

invalidated a Government Code statute that had 

exempted Regional Water Board orders from 

constitutional state mandates subvention 

requirements.  To the extent that basis was relied 

upon previously by the State or Regional Water 

Boards to assert that provisions were not 

unfunded state mandates, such a basis is no 

longer available; however where, as here, 

provisions are necessary to meet the federal 

MEP standard and expand upon existing 

programs, they do not constitute unfunded state 

mandates.   In addition, because local agencies 

can pay for compliance with permit provisions 

by reallocating costs or levying service charges, 

fees or assessments to pay for implementation, 

the provisions do not constitute unfunded state 

mandates requiring subvention.

The California Constitution addresses 

reimbursement for additional “services” 

mandated by the State upon local agencies, not 

regulatory requirements imposed upon all 

Permittees, including cities and counties. The 

intent of the constitutional section was not to 

require reimbursement for expenses incurred by 

local agencies complying with laws that apply to 

all state residents and entities. (See City of 

Sacramento v. State of California, 50 Cal. 3d. 51 

(1990) citing County of Los Angeles v. State of 

California, 43 Cal. 3d. 46).

A central purpose of the principle of state 

subvention is to prevent the state from shifting 

the cost of government from itself to local 

agencies. (Hayes v. Commission on State 

Mandates, 11 Cal. App. 4th 1564, 1581 (1992)). 

In this instance, no such shifting of the cost of 

government has occurred. The responsibility and 

cost of complying with the CWA and Phase I 

NPDES municipal storm water regulations lies 

squarely with the

local agencies which own and operate MS4s, not 

with the State. The State cannot shift 

responsibilities and costs to local agencies when 
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the responsibilities and costs lie with the local 

agencies in the first place.

The commenter attempts to assert that any use of 

discretion on the part of the Regional Board in 

implementing a federal program reflects “a 

matter of true choice,” and is therefore a state 

mandate. This is a misrepresentation of the case 

law. In Hayes v. Commission on State 

Mandates, above, the Court only contemplates 

whether participation itself in a federal program 

is “a matter of true choice” in order to determine 

if an unfunded state mandate has occurred. It 

does not contemplate whether any use of 

discretion on the part of a regulatory agency in 

implementing the necessary details of a federal 

program constitutes an unfunded state mandate.

Therefore, the case does not support the 

commenters’ claims. Any discretion exercised 

by the Regional Board in implementing federal 

law in the

Tentative Order is in accordance with federal 

law and guidance. For example, use of permit 

writer discretion and the inclusion of more 

detailed requirements in the Tentative Order is 

consistent with USEPA guidance. The preamble 

to the Phase I NPDES storm water regulations 

states “this rule sets out permit application 

requirements that are sufficiently flexible to 

allow the development of site-specific permit 

conditions” (FR 48038). In addition, in its 

review of a City of Irving Texas NPDES 

municipal storm water permit, the USEPA 

Environmental Appeals Board stated that 

Congress “created the ‘maximum extent 

practicable’ (‘MEP’) standard and the 

requirement to ‘effectively prohibit non-storm 

water discharges’ into the MS4 in an effort to 

allow permit writers the flexibility necessary to 

tailor permits to the site-specific nature of MS4 

discharges” (2001). The Tentative Order, to be 

issued to implement a federal program, does not 

become an unfunded state mandate simply 

because the

Regional Board appropriately exercised its 

discretion in defining the particulars.

The Regional Board’s implementation of a 

federal program according to federal law and 

guidance does not constitute an unfunded state 

mandate.  The state's water quality protection 

requirements within the Tentative Order are 

authorized by Federal Law, are necessary to 

meet the federal MEP standard, and are not 

unfunded mandates. 

Please see the fact sheet, response to comment 

#5 in the July 2007 response to comments and 

response to comment #155 for more information.
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166 5 TMDL Findings T.O., page 2, #2, the last statement, “These 

water quality standards must be complied with 

at all times, irrespective of the source and 

manner of discharge.” This is in conflict with 

the intent expressed by Regional Water Quality 

control Board (RWQCB) Staff during 

numerous workshops, the Amendment to the 

Water Quality Control Plan for the San Diego 

Basin (9) to incorporate implementation 

provisions for indicator bacteria water quality 

objectives to account for loading from natural, 

uncontrollable sources within the context of a 

Total Maximum Daily Load, Resolution, R9-

2008-0028, as well as subsequently updates in 

Sections C.1., C.3., D.4., etc. as identified in 

the T.U. The City feels that the intent of the 

paragraph is preserved with the removal of this 

sentence. Please remove said sentence.

Regional Board Resolution No. R9-2008-0028, 

"A Resolution Amending the Water Quality 

Control Plan for the San Diego Basin (9) to 

Incorporate Implementation Provisions for 

Indicator Bacteria Water Quality Objectives to 

Account for Loading from Natural 

Uncontrollable Sources Within the Context of a 

Total Maximum Daily Loads,"  has essentially 

revised the Water Quality Standards for bacteria 

in water bodies that are addressed by TMDLs.  

The Water Quality Standards for bacteria, within 

the context of a TDML, allows for exceedances 

of the bacteria WQOs, as long as the 

exceedances are due to natural and background 

(non-anthropogenic) sources using a "reference 

system and antidegradation approach" or a 

"natural sources exclusion appraoch."

To date, a TMDL containing either approach has 

not been fully approved in Southern Orange 

County.  The Bacterial Indicators TMDL for 

Baby Beach has the option of developing  a 

"natural sources exclusion approach."  Once 

developed, the TMDL must be amended prior to 

any changes  to the MS4 Permit to be consistent 

with the assumptions and requirements of the 

TMDL Waste Load Allocations.  The requested 

deletion is not made.

167 5 LID Finding T.O., page 6 #13, The City disagrees with the 

statement “…. The risks typically associated 

with properly managed infiltration of runoff 

(especially from residential land use areas are 

not significant.”  Please provide scientific data 

supporting this statement, appropriate for the 

soil and geologic conditions found in south 

Orange County, including an economic 

evaluation or delete this statement.  From 

experience, the City has found that many of the 

“management techniques” identified to address 

the existing clay soils and risks and liabilities 

associated with landslides have made 

infiltration for certain projects economically 

infeasible with a high level of risk of which the 

City cannot pursue nor approve.

The key phrase is "properly managed."  We 

agree that when not properly managed 

infiltration of runoff can carry significant risks.  

The Regional Board expects all Copermittees to 

properly manage the infiltration of runoff to 

minimize risks.  Please see the USEPA's fact 

sheets on infiltration basins, infiltration 

trenches, grass swales, and porous pavement.  

http://cfpub1.epa.gov/npdes/stormwater/menuofb

mps/index.cfm?action=min_measure&min_meas

ure_id=5

168 5 Existing Development Finding T.O. page 7, #d. As this T.O. is significantly 

different than the current permit, we request a 

longer time to effectively and efficiently update 

our programs. There are some significant issues 

that will affect our constituencies in significant 

ways and the development process

must allow time for outreach to garner support. 

We suggest that you allow 18-24 months in lieu 

of proposed 12, acknowledging the historical 

successes of south Orange County copermittees 

working together, garnering stakeholder support 

and producing quality products.

One year from the date of adoption of the Order 

is a sufficient amount of time to update the 

jurisdictional programs to address the areas of 

the Order that have changed.  The Copermittees 

are more than familiar with storm water 

regulations, as are its stakeholders.   A change to 

extend the time to implement requirements is 

not made at this time.
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169 5 Existing Development Finding T.O., page 9 e. Industrial sites are regulated 

under a State issued Industrial General Permit.

Why are requirements addressed here rather 

than under the industrial permit, resulting in 

redundancy and confusion? We feel any 

requirement relating to the regulated industrial 

sites should be omitted from this Permit and be 

addressed in the Industrial Permit. We 

understand that the Industrial Permit is due for 

renewal and this would be an appropriate time 

for RWQCB to suggest requirements to be 

included in the new Order.

This Finding is under the Development Planning 

section of the Findings.  The finding is for the 

development and re-development of industrial 

sites, which is under the purview of the 

Tentative Order.  The finding clarifies that the 

development of industrial sites classified as 

priority development projects require the 

implementation of LID to meet the MEP 

standard.  Furthermore, USEPA, in requiring 

separate storm water permits for industrial 

dischargers and MS4 owners and operators 

expected the permits to act in a dual 

complimentary manner (55 Fed Reg 48000-01).  

Thus, the Copermittees retain responsibility for 

industrial development and inspections, which is 

expected to work in concert with the 

requirements under the industrial permit when 

the facility discharges storm water to the MS4.  

As such, the finding will remain in the Tentative 

Order.
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170 5 FETD Finding T.O. page 14 & S.F.S. page 18– FETDs. We 

continue to disagree with the Discussion of 

Finding E.9.  We feel that it is appropriate to 

regulate FETDs within the MS4 Permit, as 

these facilities are installed and operated to 

meet the requirements of the Permit and are 

part of the MS4 system.

In addition to our previous concerns regarding 

FETDs provided in Exhibits 1 and 2 of 

Attachment A, we offer the following 

comments in regards to the current FETD 

language provided in this draft:

We encourage consistency and encourage you 

to consider the language that was proposed in 

the recent Region 8 draft which captures the 

intent of the first reiteration of FETD language 

which we saw in the first draft of this Permit 

back in 2007. We will also note that the 

copermittees were working on potential FETD 

language with previous Permit staff during the 

first draft Permit process, prior to postponement 

by the Board, which is significantly similar to 

the draft language found in the Region 8 draft, 

and therefore we support it. The draft language 

in Region 8’s Order is provided below for 

consideration:

“Discharges from facilities that extract, treat 

and discharge water diverted from waters of the 

U.S: These discharges shall meet the following 

conditions: (1) The discharges to waters of the 

US must not contain pollutants added by the 

treatment process or pollutants in greater 

concentration or load than the influent; (2) the 

discharge must not cause or contribute to a 

condition of erosion; (3) The extraction and 

treatment must be in compliance with Section 

404 of the Clean Water Act; and (4) Conduct 

Monitoring in accordance with Monitoring and 

Reporting Program

attached to this Order.”  Please note we suggest 

the one minor modification to the language in 

the Region 8 draft,

which is underlined. Please also note that the 

existing 401 Certification and Grant Agreement 

for our existing Salt Creek Ozone Treatment 

Facility are also attached for reference in 

Exhibit B-2 & B-3, respectively.

Please see response to Comments 51 and 70.

171 5 TMDL Finding T.O. Page 15, #11 -303(d) list – We suggest 

that you clarify which water bodies are 

impacted by the listed pollutants, as we are 

aware that not all waterbodies in south Orange 

County are impaired by each of the pollutants 

listed.

A table has been added to the Findings of the 

Tentative Order containing the 303(d) listed 

water bodies for Southern Orange County.
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172 5 TMDL Finding T.O. Page 15, #12 The City believes and agrees 

with statements made by certain RWQCB staff 

and State Water Resource Control Board 

(SWRCB) staff during workshops that the 

language regarding TMLD and WLAs may be 

premature and should be omitted from the 

Permit at this time since there are no TMDLs 

that are approved by the State, Office of 

Administrative Law and/or EPA to date. The 

City also deems it necessary for TMDL staff 

and Permit staff to work together to incorporate 

the TMDLs into the permit at the appropriate 

time to retain the intent and implementation 

strategies that were developed thought the 

several year TMDL development process. Prior 

to incorporating TMDLs into the Permit, we 

suggest that the permit writers work with 

TMDL staff and also refer to the strategically 

developed implementation plan(s) that were 

developed as part of the TMDL.

Regional Board staff from the TMDL and 

Surface Water Units have had several meetings 

to discuss the incorporation of TMDLs into 

storm water permits.  This dialogue will 

continue as final approval of Resolution No. R9-

2008-0027, "A Resolution to Adopt an 

Amendment to the Water Quality Control Plan 

for the San Diego Basin (9) to Incorporate Total 

Maximum Daily Load for Indicator Bacteria, 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay" nears.  

The State Board is scheduled to hear and 

approve the item on 16 June 2009.

173 5 ASBS A T.O. page 18, #5 & page 20 #5 – “As ASBS’s 

or SWQPA’s are already regulated separately

by the State Board, page 18 #5 and Page 20 #5 

are redundant and should be deleted from the

MS4 Permit.”

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.

174 5 Overirrigation B T.O. page 19, #2– The removal of landscape 

irrigation, irrigation water and lawn watering 

for the list of exempted discharges is 

problematic and we are concerned that the 

tentative prohibition will diminish public 

support of the Permit and the City’s water 

quality protection program. Our residents and 

businesses will not accept that, without proof, 

potable water running over grass is a pollutant 

worthy of illegal declaration.

Regarding urban runoff from over-irrigation, 

please note that copermittees and water districts 

are working aggressively and cooperatively to 

address this issue. Please see the attached 

excerpts from South Coast Water District Water 

Conservation Ordinance (No. 206) that has

already been adopted (Exhibit B-1), covering 

the majority of Dana Point and parts of Laguna 

Beach and San Clemente. As we have discussed 

with your staff, all water districts have or will 

be adopting similar ordinances. Also, 

significant water rate increases (34% plus 

proposed for SCWD, effective July 1, upon 

approval) and allocations are on the way.  

Please reconsider whether this comprehensive 

water conservation approach, along with the 

new AB1881 requirements that will address 

new developments, will suffice to address the 

concern of urban runoff from over-irrigation for 

this Permit cycle, in lieu of the elimination of 

the exemption.

We all want to reduce runoff carrying pollutants 

in dry weather and we feel that our proposed 

approach will receive greater public acceptance 

and commensurate results without stimulating 

blow back and rejection by a significant 

segment of the public, which could result in 

stalling or setting us back in our efforts to 

progress in improvements in water quality.

Please see response to comments Nos. 28, 39, 

42, 44, 52, and 159.  The Copermittees program 

of education and cooperation with the water 

districts would likely meet the requirements of 

the Permit in addition to the Copermittees 

modifying their existing programs that address 

non-stormwater to also address overirrigation 

discharges.  The Copermittees are expected to 

use the proper discretion in conducting 

education, complaint response, and progressive 

enforcement to alleviate public concerns.  The 

programs and rate increases by the water district 

are in response to the current water shortage and 

are likely to be ceased once the water shortage 

has been addressed.  The water quality impacts 

from overirrigation discharges will exist in 

drought years and in surplus years; therefore the 

Copermittees need to implement a program to 

address overirrigation.  It is our expectation that 

removal of the exemption to improve water 

quality will work in concert with conservation 

efforts aimed at source control.

Draft Response to Comments R9-2009-0002 Page 117 of 198

0004672



Comment

No. Commenter Subject Section Specific Comment Comment Response

175 5 SUSMP Page 38f.c. – given the options for verification 

in (c), the word “inspection” in (iii), (iv), (v), 

(vi), (vii) (viii), and (ix) should be changed to 

“verification” for consistency, please.

The word inspection was deliberately chosen to 

be used in section F.1.f.(2)(c).  Inspections 

provide greater assurance that post construction 

BMPs are properly maintained, operated and 

implemented.  The inspections are limited to 

high priority BMPs, but a Copermittee may 

choose to inspect all the BMPs rather than just 

the high priority BMPs.  Self certifications, 

surveys or other effective means are reserved for 

those BMPs that are not a high priority.

176 5 Construction F.2. T.O. Page 47, (b) iii – The requirement for 

slope stabilization on all active slopes during 

rain events regardless of season does not appear 

to be consistent with the proposed General 

Construction Permit; nor is practical in many 

situations.  We suggest that the language in the 

proposed General Construction Permit be 

reviewed so that this language can be revised to 

allow flexibility in implementation of erosion 

and sedimentation control while keeping with 

the intent of keeping sediment and pollutants 

on site.

The statewide general construction permit has 

not yet been adopted and is likely to be further 

amended; therefore it is not appropriate to 

attempt consistency with a permit that has not 

been adopted.  We encourage the commenter to 

bring their concern to the State Board, so that 

the General Construction Permit may be 

amended to be consistent with the Tentative 

Order.  The Regional Board's experience is that 

it is practicable to implement temporary soil 

stabilization BMPs prior to rain events and this 

requirement also keeps with the intent of 

preventing erosion and sediment transport.

177 5 Construction F.2. T.O. Page 50 g.1 Please clarify what the 

RWQCB intends to do with the information 

provided in the proposed reporting of 

construction sites with stop work order or high 

enforcement due to stormwater violations. This 

information is already reported annually in the 

annual report. Unless the RWQCB intends to 

effectively use this instantaneous information, 

this requirement is an additional administrative 

task without perceived commensurate benefit. 

Historically, we know that Dana Point and 

other south Orange County Permittees have 

been very proactive in coordinating with 

RWQCB regarding the regulation of 

construction sites when needed, including 

setting up pre-rainy season inspections with 

RWQCB staff and contractors at high priority 

sites and also requesting assistance or guidance 

when challenging issues arise.

The requirement regarding notification of stop 

work orders or high enforcement is required to 

provide the Regional Board with additional 

information in order to evaluate and prioritize 

construction site inspections.  The Regional 

Board acknowledges that many Copermittees 

have been historically proactive in regulatory 

coordination, and the submittal of this 

information further provides for complimentary 

enforcement.

178 5 Construction F.2. T.O. Page 50 g.2. The requirement to annually 

notify the Regional Board of all construction 

sites with “potential” violations is questioned. 

Virtually every site could fit into this “potential”

 category at some point, and basically we would 

be sending the entire construction site 

inventory. The term “potential” is too hard to 

define and will lead to widely varying 

compliance of copermittees. Please remove this 

requirement.

Please see response to Comment 128.

179 5 Monitoring F.4 14. T.O. Page 67 & 68, b. The last sentence 

conflicts with the previous sentences which 

indicates that GIS is “highly recommended”. If 

GIS is not used, the layers cannot be 

submitted.  We suggest the modification: “The 

GIS layers of the MS4 map or a hard copy of 

map, if GIS is not used, must be submitted with 

the updated Jurisdictional……”.

The Tentative Order language has been updated 

to reflect that GIS is required, not recommended.

Draft Response to Comments R9-2009-0002 Page 118 of 198

0004673



Comment

No. Commenter Subject Section Specific Comment Comment Response

180 5 Monitoring F.4. T.O. Page 70, (2), As the water districts serving 

the City of Dana Point (South Coast Water 

District, Moulton Niguel Water District and 

San Juan Capistrano Utilities) are charged with 

the responsibility of regulating sanitary sewer 

overflows and serve as the primary spill 

prevention and response coordination authority, 

we request that the Regional Board remove this 

provision so as to reduce duplicity of effort, 

confusion and the implementation of 

unnecessary control activities, when an 

effective program is already in place and 

regulated.

The Regional Board recognizes that sewage spill 

containment and cleanup may be the 

responsibility of agencies not under the 

Copermittees control or responsibility.  It should 

be noted this comment was previously received 

and language was relaxed in the 2007 Tentative 

Order.  Language under (2), for sewage spills, 

was changed to read "management measures and 

procedures" to reflect the concern that is raised 

by this comment.  It is unclear to the Regional 

Board why the language should now be removed.

The response to the original comment is still 

applicable and reads:

"The Tentative Order includes sewage and non-

sewage spills in the requirement for spill 

prevention and response.  Federal regulations 

clearly define sewage as an illicit discharge that 

must be addressed by municipalities (see Phase 

II Final Rule, p.68758). Sewage is an illicit 

discharge to the MS4 that threatens public 

health.  As such, the Copermittees must 

implement measures to prevent sewage from 

entering the MS4 system and must respond to 

illicit discharges that have entered the system. 

This section has been revised to clarify that 

management measures and procedures must be 

implemented to prevent, respond to, and cleanup 

spills.

When the State Water Board stayed the sewage 

provision from Regional Board Order No. R9-

2002-01, it found that the costs of the 

requirement did not constitute harm, but agreed 

that harm could ensue from potential response 

delay and confusion (Order WQO 2002-0014). 

Subsequently, the Copermittees and the local 

sewer agencies have developed mature 

relationships regarding sewage spill response. As 

a result, the concerns expressed by the State 

Water Board are no longer warranted. For 

instance, the Copermittees have developed and 

implemented procedures for spill response and 

sewage spill response. The Model Sewage Spill 

Response Procedure is outlined in the 

Copermittees’ Proposed 2007 Drainage Area 

Management Plan (DAMP).  According to the 

2007 DAMP, regardless of where the spill 

originates, if the spill has entered or may enter 

the storm drain system, the Copermittees 

respond to assist with the cleanup and 

remediation of the area.

Section D.3.a.7 of the Tentative Order includes 

requirements for measures that must be taken to 

prevent sewage spills. Examples of measures 

being implemented by Copermittees include 

inspections of fats, oils, and grease management 

at restaurants. Other preventative measures can 

be implemented during routine planning efforts 

for new development and redevelopment 

projects. Similarly, building permit inspections 

should be used to verify the integrity of the 

sanitary and storm sewer infrastructure and 

ensure that cross-connections between the two 

are avoided.
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181 5 WURMP G T.O. Page 70 (1) and page 71 b. The City 

believes that it would be prudent to update 

Watershed Runoff Management Plans 

(WRMPs) concurrently with TMDL bacteria 

load reduction plans (BLRP) or comprehensive 

load reduction plans (CLRP), as they will most 

likely be one comprehensive document.  This 

makes sense as the watershed management 

areas are consistent with TMDL waterbodies. 

As we have WRMPs in place and are 

implementing them, we suggest revising the 

timeframe for updates to be concurrent with the 

development of the BLRP/CLRPs to maximize 

efficiency. Please also coordinate this effort 

with your fellow TMDL staff, as we as 

copermittees have already drafted a outline of 

these plans.

The same comments apply to the watershed 

map. It is prudent that we create a map that can 

be used for watershed and TMDL planning and 

implementation and we request that you allow 

flexibility in the timeframe for development of 

the map so that the copermttiees can effectively 

and efficiently prepare a map that will meet 

TMDL planning requirements.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined to 

allow Copermittee's to report their WRMP 

updates annually.  The Order does not specifiy 

when during that year a Copermittee has to 

submit a report, therefore the Copermittee is 

able to coordinate reporting WRMP updates 

with BLRP or CLRP submittals.  This change 

gives the Copermitted flexibility and  

encourages efficient use of resources.

182 5 WURMP G T.O., page 74, (e) (2) RWQCB staff and 

copermittees agreed to delete the word “each” 

from this section.

The WRMP section of the Order has been 

restructured.  The term "each" has been removed 

from this section.

183 5 General K T.O., page 85, #3 Annual Reports – During 

conversations and workshop with RWQCB 

staff, both RWQCB staff and copermittees 

agreed that it makes sense to add some 

language providing flexibility and allowing 

copermittees to propose an alternative report 

format and/or annual submittal dates for review 

and approval by RWQCB. We support 

language to this effect and look forward to 

seeing it in a subsequent draft or errata.

Section K. Reporting of the Tentative Order has 

been revised to allow the Copermittees to 

propose an alternate reporting criteria and 

schedule as part of their updated JRMP.

184 5 TMDL Supplemental Fact Sheet S.F.S. Page 19 – No TMDLs have been 

approved by State Board, Office of 

Administrative Law and/or EPA and therefore 

this Finding and other references to WLA or 

TMDLs should be omitted.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order and Fact Sheet.  This 

does not, however, preclude the Regional Board 

from future consideration of the use of these 

authorities to address TMDLs.

Two TMDLs for Bacterial Indicators are likely 

to be approved in the next five years.  Title 40 

CFR 122.44(d)(1)(vii)(B) requires MS4 Permits 

to be consistent with the Waste Load Allocation 

(WLA) assumptions and requirements.  

Therefore, the discussion on incorporation of 

WLAs should already have begun.  On June 16, 

2009, the State Water Resources Control Board 

approved Resolution R9-2008-0027 amending 

the Basin Plan to incorporate Total Maximum 

Daily Loads (TMDLs) for indicator bacteria for 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay.  Final 

approvals by the Office of Administrative Law 

and the USEPA are expected to be garnered 

prior to adoption consideration of this re-

issuance of the MS4 Permit for So. Orange 

County.
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185 6 LID F.1 We are disappointed with the Tentative Order. 

It is inconsistent with state and federal law in 

absolute terms and does not adequately respond 

to comments from both EPA and NRDC or 

reflect the direction of the Board at the 

conclusion of the last hearing. With respect to 

low impact development (“LID”), it continues 

to pursue highly flawed approaches that are 

vague and ambiguous and fail to implement the 

federal maximum extent practicable standard. 

Indeed, the flaws in the LID approach are even 

more apparent in contrast to the recent adoption 

by the Los Angeles Regional Water Quality 

Control Board of LID provisions which require 

onsite retention of the 85th percentile design 

storm. The requirements imposed by the Los 

Angeles Regional Board also require offsite 

mitigation when onsite compliance is not 

feasible. Notably, NRDC, other environmental 

groups, and all of the permittees in Ventura 

County supported these provisions. During the 

South Orange County permit workshop held on 

May 6, staff provided some indication that 

further modifications of the permit would be 

forthcoming to make it both clearer and 

consistent with the federal MEP standard. We 

strongly encourage this direction.1

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.
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186 6 LID F.1 The Tentative Order lacks a clear performance 

standard—tied to onsite retention of 

stormwater—that requires robust 

implementation of LID techniques;

The Tentative Order’s Development Planning 

Component remains legally inadequate and is 

not based on the evidence in the record before 

the Regional Board. As currently written, the 

Tentative Order does not require any specific 

level of LID implementation and would, as 

explained below, essentially allow the 

Copermittees to regulate themselves and to 

grant wholesale waivers of otherwise 

universally applicable SUSMP sizing criteria. 

There is no stated analysis that supports the 

staff’s proposals or provides even a general 

assessment of the water quality impact of the 

proposed approach. Furthermore, the Tentative 

Order’s Development Planning Component 

fails to address the known water quality 

problems that staff articulate in the Fact Sheet 

(See, e.g., Revised Fact Sheet for Tentative 

Order 2008-001, at 26) and falls well below 

many other stormwater permits and regulatory 

documents around the country. In all of these 

respects, staff have failed to adequately respond 

to the issues raised when the last draft of the 

Permit was rejected by the Regional Board, and 

the revisions in the current draft do not address 

the fundamental weaknesses of the Tentative 

Order.

While we appreciate the fact that the Tentative 

Order does require some undefined level of LID 

implementation unless the Copermittee makes a 

finding of infeasibility, the Tentative Order 

remains legally insufficient due to the lack of a 

numeric performance requirement for LID, the 

availability of all-encompassing waivers from 

treatment standards, the improper placement of 

and failure to define the Tentative Order’s 5% 

“effective impervious area” (“EIA”) limitation, 

and the ill-conceived nature of other provisions. 

These problems with the Development Planning 

Component, elaborated below, need to be 

remedied before the Tentative Order will meet 

the Clean Water Act’s MEP standard for 

pollutant reduction.

The 5 percent EIA requirement has been 

removed in favor of requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.
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187 6 SUSMP F.1 The Tentative Order contains unlawfully vague 

and general new development and 

redevelopment provisions;

As noted in our January 24, 2008, letter, which 

we incorporate by reference herein, the 

previous draft of the Tentative Order was rife 

with vague and unenforceable provisions.13 

Some of these provisions have been improved 

in the new draft, but many remain 

unacceptable. This is particularly problematic 

where the Tentative Order fails to establish the 

necessary numeric performance standards 

which would ensure that the most effective, 

pollution-reducing BMPs— i.e., LID 

practices—are implemented to the maximum 

extent practicable.

These flaws are all the more apparent because 

they stand in contrast to recently adopted LID 

requirements for Ventura County, adopted on 

May 7, 2009, by the Los Angeles Regional 

Water Quality Control Board. The new Ventura 

County MS4 permit requires that 95% of the 

volume from the 85th percentile storm be 

retained onsite through infiltration, harvesting 

and reuse, or evapotranspiration. If full onsite 

management of the design storm volume is 

technically infeasible, the retention obligation 

may be reduced, but offsite mitigation with 

equivalent results must be performed (or funds 

must be contributed to a public mitigation fund 

in an amount sufficient to offset the project’s 

onsite non-compliance). Notably, this 

requirement resulted from a collaboration and 

agreement between NRDC, Heal the Bay, and 

all of the Ventura County permittees. This is 

the type of performance standard that is lacking 

in the Tentative Order.

The Tentative Order’s LID provisions are still a 

collection of largely hortatory provisions with 

no specific measurable outcome. Unfortunately, 

even the vast majority of the revisions to the 

Development Planning Component fall into this 

category, requiring only “assessments” of LID 

practices or applying LID requirements only 

“where applicable and feasible.” Narrative and 

subjective terms are, thus, still prominent, e.g.: 

“The following LID BMPs … shall be 

implemented … where applicable and feasible,” 

(Tentative Order ¶ F.1.c.(2)), “Buffer zones for 

natural water bodies, where feasible,” 

(Tentative Order ¶ F.1.c.(3)), “Where feasible, 

landscaping with native or low water species 

shall be preferred,” (Tentative Order ¶ 

F.1.c.(7)), “The review … must include an 

assessment of techniques to infiltrate, filter, 

store, evaporate, or detain runoff,” (Tentative 

Order ¶ F.1.d.(4)(a)(iv)), “[W]here feasible the 

Copermittee must take appropriate actions,” 

(Tentative Order ¶ F.1.d.(4)(a)(vi)), “[D]rain a 

portion of impervious areas,” (Tentative Order 

¶ F.1.d.(4)(b)(ii)), etc. Such vague provisions 

would not enable the Regional Board or the 

Copermittees to measure the outcomes of, or to 

enforce, the Tentative Order’s requirements 

since implementation could vary enormously.

The Tentative Order has been modified in the 

errata sheet to with more specific requirements 

that LID BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  In addition to the 

design storm criteria, the Tentative Order 

includes other specific performance measures, 

wet weather municipal action levels and dry 

weather non-storm water numeric effluent limits.
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188 6 SUSMP F.1. The control measures included in the 

Development Planning Component do not meet 

the “maximum extent practicable” (“MEP”) 

standard of the Clean Water Act, especially 

given other stormwater control measures being 

implemented in California and around the U.S.;

Section 402(p) of the Clean Water Act 

establishes the MEP standard as a requirement 

for pollution reduction in stormwater permits. 

(33 U.S.C. § 1342(p)(3)(B)(iii).) Regional 

Board staff have failed to implement this 

standard effectively, and currently the Permit 

does little more than pay lip service to superior 

stormwater management practices commonly 

implemented around the country. Nonetheless, 

“the phrase ‘to the maximum extent 

practicable’ does not permit unbridled 

discretion. It imposes a clear duty on the agency 

to fulfill the statutory command to the extent 

that it is feasible or possible.” (Defenders of 

Wildlife v. Babbitt (D.D.C. 2001) 130 

F.Supp.2d 121, 131 (internal citations omitted); 

Friends of Boundary Waters Wilderness v. 

Thomas (8th Cir. 1995) 53 F.3d 881, 885 

(“feasible” means “physically possible”).)

Similarly, in South Orange County, an onsite 

retention standard based on the effective 

impervious area of a site would be a 

technologically feasible approach that would 

reduce stormwater discharges and pollution far 

more than the non-specific measures contained 

in the

Tentative Order.20 We have even called to the 

Regional Board’s attention an EPA study which 

found that LID practices are frequently less 

costly than conventional stormwater BMPs.21 

Regional Board staff have offered no 

justification for ignoring our and EPA’s 

comments regarding the need for a specific, 

enforceable, numeric performance standard and 

no evidence that meeting our proposed onsite 

retention standard of 3% EIA would be 

infeasible, assuming that—as we have 

suggested—the Tentative Order includes an 

appropriate infeasibility provision tied to a 

technically equivalent alternative compliance 

requirement. Indeed, the Tentative Order’s 

inclusion of a 5% EIA limitation (albeit 

inadequately defined) for hydromodification 

purposes strongly implies that Regional Board 

staff, too, believe that this standard could be 

feasibly implemented in South Orange County.

Other Phase I MS4 permits within California 

(beyond the abovementioned Ventura County 

MS4 permit), despite their problems, are also 

heading in this direction. The North Orange 

County draft permit, for instance, establishes a 

hierarchy of options (from onsite to regional 

systems) that each require onsite retention—or 

biofiltration through LID—of the 85th 

percentile design storm volume.29 With such 

precedents in California and in other parts of 

the country, the Tentative Order’s failure to 

adopt a numeric performance standard beyond 

the barebones SUSMP hydraulic sizing criteria 

is particularly remarkable. The decision to 

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  This is consistent with 

the recently adopted Region 8 MS4 permit for 

North Orange County.
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waive these bare-bones criteria without even 

requiring offsite mitigation, as discussed below, 

evidences an even more flagrant disregard for 

the MEP standard.

189 6 General General The control measures in the Tentative Order do 

not constitute “best management practices,” as 

required by law;

As detailed in our January 24th Letter, the 

provisions of the Tentative Order, which 

remain largely unchanged from previous drafts, 

are insufficient to constitute “best management 

practices” (“BMPs”), as required by the Clean 

Water Act. To reiterate our comments briefly, 

the Tentative Order, at most, sets forth ideas 

around which a proposed management program 

and articulated BMPs could be developed, 

which is required in the application for an MS4 

permit. (See 40 C.F.R. § 122.26.) Missing are 

the actual BMPs and accompanying 

performance standards that must be described 

in the Tentative Order. The closest the 

Tentative Order comes to identifying actual 

BMPs is the list of general LID design practices 

in Section F.1.d.(4)(b). (Tentative Order ¶ 

F.1.d.(4)(b).) However, these design measures 

need not be hydraulically sized to treat any 

particular amount of stormwater. This is 

tantamount to no requirement at all and does 

not satisfy EPA’s counsel that, among other 

components, BMPs must be attached to 

measurable goals that include “a quantifiable 

target to measure progress toward achieving the 

activity or BMP.” As the examples from EPA’s 

guidance document—included in our January 

24th Letter—highlight, merely outlining a 

general technique with no quantifiable 

requirement for implementation does not satisfy 

the Clean Water Act’s mandates.

The State Water Board has also voiced its 

support for establishing numeric requirements 

that apply to stormwater BMPs, stating that, 

“[t]he addition of measurable standards for 

designing the BMPs provides additional 

guidance to developers and establishes a clear 

target for

the development of the BMPs.”31 Despite 

pointing out the necessity of such targets to the 

Regional Board in our last comment letter, the 

Tentative Order’s site design requirements still 

fail to include more than a requirement for 

some undetermined amount of LID 

implementation.

As a result, the provisions of the Tentative 

Order fail to satisfy EPA regulations and 

guidanceand are invalid under the Clean Water 

Act.

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or LID 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  The design storm is a 

quantifiable target to measure progress toward 

achieving the activity or BMP.  In addition, the 

Tentative Order includes other performance 

criteria including wet weather municipal action 

levels and dry weather non-storm water numeric 

effluent limitations.
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190 6 SUSMP F.1 The Tentative Order would allow unlawful 

waivers from hydraulic sizing criteria and does 

not adequately require mitigation for non-

complying projects;

The Tentative Order’s waiver section sets forth 

a skeletal process for allowing projects not to 

comply with the Permit’s already lacking 

requirements whenever Copermittees deem 

compliance “infeasible,” yet this section would 

not require any equivalent performance through

offsite mitigation or maximize the 

implementation of stormwater management 

practices, as required by the MEP standard. 

Indeed, there are no criteria established by the 

Tentative Order to determine what constitutes 

“infeasibility” that would allow for waivers, 

and there is no evidence

in the record to demonstrate that any sites are 

incapable of meeting the barebones SUSMP 

sizing criteria. We suggest instead the 

establishment of an onsite retention standard, 

such as 3% EIA, with the option for onsite 

treatment paired with offsite mitigation in 

situations of technical infeasibility. This type of 

standard has been adopted in wide-ranging 

locations around the US, including last week in 

Ventura County, as mentioned above, and we 

have submitted expert reports analyzing its 

feasibility in various locations around 

California.  The waiver section

provides the perfect opportunity to adopt far 

more robust and appropriate requirements 

regarding offsite mitigation when onsite 

compliance is infeasible, but despite facts in the 

record to support such requirements, the 

Tentative Order has created a blanket waiver of 

the state-law-backstop

hydraulic sizing criteria without even 

addressing why this is necessary.

The Tentative Order’s Waiver Provisions 

Contravene Federal and State Law and Are Ill-

Conceived.

Through the waiver provision, Priority 

Development Projects can receive a waiver 

from “the requirement of implementing 

treatment BMPs with numeric sizing criteria if 

infeasibility can be established.” (Tentative 

Order ¶ F.1.d.(7).) Projects receiving waivers 

must consider all available treatment BMPs;33 

however, because the Tentative Order does not 

define infeasibility, the determination of what 

is infeasible is left entirely to the Copermittees, 

which amounts to impermissible self-

regulation, as discussed in this letter and in our 

previous comment letter. In other words, the 

Tentative Order, as written, could allow 

qualifying projects to install treatment systems 

that are incapable of handling more than one 

milliliter of rainfall, yet this would constitute 

compliance with the Tentative Order. No offsite 

mitigation would be required because the 

waiver provision leaves it to the discretion of 

the Copermittees to “collectively or individually 

develop a program [for] a storm water 

mitigation fund.” (Tentative Order ¶

F.1.d.(7)(b).) This is an unlawful result. Federal 

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  The Tentative Order 

includes criteria to define technical infeasibility 

consistent with Region 8's recently adopted MS4 

permit for North Orange County.
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law and state law require that all Priority 

Development Projects, some of which would be 

exempted from hydraulic sizing criteria by the 

Tentative Order, meet certain minimum 

standards. Federal regulations mandate that 

MS4 permits impose requirements to reduce the 

discharge of stormwater pollution from new 

development and redevelopment projects. (40 

C.F.R. § 122.26.) The State Water 

Board—through the Bellflower decision—has 

gone further and established the SUSMP 

hydraulic sizing criteria as a compliance floor 

for all Priority Development Projects.34 A 

permit cannot meet the MEP standard if it does 

not impose these criteria to reduce stormwater 

pollution, yet these criteria are exactly what the 

Tentative Order waives entirely for projects that 

meet the Copermittees’ own definition of 

“infeasibility.” This is unlawful. Certainly, 

what constitutes MEP now is not a lesser 

standard than what constituted MEP nearly a 

decade ago.

The Requirements for Priority Development 

Projects that Receive Waivers Are Unlawfully 

Lax.

For projects that receive waivers of hydraulic 

sizing criteria, the Tentative Order would 

apparently require no stormwater management 

at all except perhaps whichever BMPs the 

Copermittee has—at its own discretion—found 

to be feasible. (Tentative Order ¶ F.1.d.(7).) As 

mentioned above, there is no obligation to 

undertake offsite mitigation because the 

requirement to contribute funds for offsite 

mitigation remains at the discretion of the 

Copermittees; moreover, the offsite mitigation 

funding option is tied to avoided cost and thus 

bears no relationship to water quality results. 

(Tentative Order ¶ F.1.d.(7)(b).) This runs 

counter to the several nationwide examples 

cited above, where offsite mitigation is required 

in proportion to the extent of onsite non-

compliance. It also runs counter to U.S. EPA’s 

recent advice on other MS4 permits in 

California: “We … recognize that there may be 

situations where achievement of specified 

volumetric criteria for management of 

stormwater via LID design elements may be 

infeasible due to physical site constraints. The 

permit should include a clearly defined, 

enforceable process for requiring off-site 

mitigation for projects where use of LID design 

elements is infeasible.” “[T]he permit could 

require the retention of stormwater at an offsite

location corresponding to 1.5 times the volume 

which cannot be practically managed via LID.”

Without remedying these very substantial 

deficiencies in the waiver provisions, the 

Tentative Order would unlawfully allow many 

Priority Development Projects to do far less 

than is required to meet the MEP standard. As 

mentioned elsewhere in this letter, these 

deficiencies

also hamstring the Tentative Order’s ability to 

move South Orange County toward compliance 

with water quality standards in the area’s many 

impaired watersheds. We strongly urge the 

Regional Board to redraft the Permit such that 
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all Priority Development Projects must meet an

onsite retention-based, numeric performance 

standard (e.g., 3% EIA, properly defined) and, 

where onsite compliance is technically 

infeasible, provide offsite mitigation that 

achieves at least equivalent water quality results 

(e.g., require the contribution of in-lieu funds 

sufficient to retain

1.5 times the design storm volume not retained 

onsite).

191 6 SUSMP General The Tentative Order precludes meaningful 

Regional Board and public review of critical 

aspects of the Permit;

As discussed in our previous comment letter, 

the general lack of guidance and requirements 

for Regional Board and public review of 

relevant standards and documents in the 

Tentative Order’s provisions would allow the 

Copermittees to make essentially all meaningful 

decisions related to stormwater mitigation by 

themselves. The particularly important 

provisions of the Development Planning 

Component that now fail to require Regional 

Board and public review include:

• Updates to Local SSMPs to comply with the 

Permit (F.1.d.);

• Copermittee review of local codes and 

ordinances to remove barriers to LID 

implementation (F.1.d.(4)(a)(vi));

• Waivers of numeric sizing criteria 

(F.1.d.(7)(a));

• Development of programs to require the 

contribution of funds for offsite mitigation 

(F.1.d.(7)(b));

• LID Site Design BMP Substitution Programs 

(F.1.d.(8)); and

• Copermittee requirements in SSMPs or 

WQMPs that establish hydromodification 

criteria (F.1.h.).

The Tentative Order has been revised  to allow a 

public review of the the updated SSMP and 

hydromodification management plan.
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192 6 Hydromod F.1. The hydromodification provisions are 

inadequate to prevent adverse 

geomorphological changes;

The Tentative Order includes three 

requirements for interim hydromodification 

control criteria, and project applicants can meet 

the third requirement through three different 

means. The first and second of these three 

means improperly establish the “pre-

construction” or “preproject”

condition as the baseline for analysis and 

comparison. (Tentative Order ¶ 

F.1.h.(6)(a)(iii).) This standard is acceptable 

only for new development on land that has 

remained in its natural state until the time of 

construction, but it is wholly unacceptable for 

infill and redevelopment projects where the 

land has already been developed.

Because of the prevalence of now-antiquated 

stormwater management practices that focused 

on peak flow and not on matching discharge 

rates and durations, pre-construction or pre-

project rates and durations for infill and 

redevelopment sites will almost always 

represent measurements that we now want to 

avoid. Imagine, for example, the redevelopment 

of a 1950s era surface parking lot: under the 

Tentative Order’s standard, a developer could 

comply with the permit by doing essentially 

nothing to mitigate the effects of 

hydromodification—after all, a parking lot 

constructed in the 1950s would shunt all runoff 

directly to storm drains as rapidly as possible, 

resulting in the early, high peak flows that are 

at the root of the hydromodification problem. 

Nonetheless, under the Tentative Order, this 

unnatural “pre-construction” or “preproject” 

hydrograph would be the standard against 

which the new project would be measured.  

Instead of requiring projects not to exceed pre-

construction or pre-project runoff rates and 

durations, the Tentative Order should require 

projects not to exceed pre-development runoff 

rates and durations. This will ensure that 

hydromodification criteria result in measurable 

progress and stream geomorphology benefits, 

rather than the institutionalization of 

detrimental, antiquated stormwater 

management practices. Technical experts and 

other jurisdictions have supported this type of 

standard. The Southern California Coastal 

Water Research Project, for instance, suggests 

that “attempting to have the post-development 

condition match pre-development runoff 

magnitude and duration should be an initial 

consideration for all circumstances.”38 And 

Los Angeles County has implemented the 

following standard: “Mimic undeveloped 

stormwater and urban runoff rates and volumes 

in any storm event up to and including the ‘50-

year capital design storm event.’”

To address the technical inadequacy of the 

Tentative Order’s hydromodification 

provisions, the first and second options under 

the third interim requirement should be 

changed to reference “pre-development” 

The Regional Board agrees that the standard to 

which post-construction hydrograph matching 

must occur is the hydrograph resulting from the 

pre-developed, naturally occurring condition.  

Therefore, the Tentative Order has been clarified 

by adding the following sentence:

“Where the proposed project is located on an 

already developed site, the pre-project discharge 

rate and duration shall be that of the pre-

developed, naturally occurring condition.”  

Additionally, the phrase “pre-project” has been 

replaced with "pre-development (naturally 

occurring)" to avoid any confusion with the use 

of this term.  Also, specific criteria have been 

included in section F.1.h that addresses the last 

part of the comment.
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conditions as the baseline. (Tentative Order ¶ 

F.1.h.(6)(a)(iii).)  Without this revision, the 

hydromodification provisions will not meet the 

MEP standard of the Clean Water Act and will 

not necessarily ensure the health of aquatic 

ecosystems and the maintenance of stream 

geomorphology.

2. The Requirements for Addressing 

Hydromodification Do Not Establish a Clear 

Standard for the Copermittees to Meet through 

their

Hydromodification Management Plans.

We remain very concerned about the vagueness 

of the (non-interim) requirements to address 

hydromodification, and we incorporate our 

prior comments here by reference. The 

revisions to these provisions have failed to 

establish a clear standard that the Copermittees 

must

implement—the closest the new language 

comes to establishing such a standard is Section 

F.1.h.(4)(c), but the Tentative Order does not 

unequivocally state that maintaining Erosion 

Potential at 1 is obligatory. The Tentative Order 

should be rewritten to make this a requirement.

193 6 SUSMP F.1. The Tentative Order’s applicability criteria for 

the Development Planning Component must be 

significantly lowered to meet the MEP standard;

The Tentative Order’s applicability criteria 

stand out as exceptionally weak compared to 

other Phase I MS4 permits in California and 

must be revised accordingly. The current 

criteria could hardly be construed as meeting 

the MEP standard since both the San Francisco 

Bay and North Orange County Phase I MS4 

permits under consideration for adoption, for 

instance, contain more stringent applicability 

criteria, generally setting thresholds at 5,000 

square feet or, at most, 10,000 square feet.40 

The particularly problematic thresholds in the 

Tentative Order are: the catchall of one acre or 

whatever the Copermittees collectively identify 

as an equivalent threshold, (Tentative Order ¶ 

F.1.d.(1)(c)), the residential threshold of 10 or 

more dwelling units, the commercial and 

industrial development thresholds of one acre, 

and the lack of any automotive repair shop size 

threshold at all. (Tentative Order ¶ F.1.d.(2).) 

The Permit should set the catchall at or below 

10,000 square feet, commensurate with other 

California MS4 permits and with the 

significant, cumulative impacts that projects 

under one acre can have, while specific land 

uses that generate especially high levels of 

pollution should be subject to lower thresholds.

The Tentative Order's designation of a Priority 

Development Project has been modified to be 

more consistent with Region 8's recently 

adopted North Orange County MS4 permit.
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194 6 TMDL I The Tentative Order needs to clarify that waste 

load allocations from adopted TMDLs are 

enforceable Permit limitations and/or will be 

included in the Permit;

TMDLs establish wasteload allocations 

(“WLAs”)—or the maximum amount of a 

pollutant that each point source discharger may 

release into a particular waterway—that 

constitute a form of water quality-based 

effluent limitation. (See 33 U.S.C. 

1313(d)(4)(A); 40 C.F.R. § 130.2.) Once a 

TMDL has been adopted, NPDES permits are 

required to include WLAs and to contain 

effluent limitations and conditions consistent 

with the assumptions and requirements of the 

TMDL from which they are derived. (40 C.F.R. 

§ 122.44(d)(1)(vii)(B).)

The Regional Board has adopted two TMDLs 

for the Orange County Permittees: for Indicator 

Bacteria Project I – Beaches and Creeks in the 

San Diego Region, and for Indicator Bacteria 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay. 

However, to date, neither has been approved by 

the State Board, the Office of Administrative 

Law (“OAL”), or the U.S. EPA. As such, there 

are no TMDLs currently in effect for Orange 

County in Region 9.41 However, the Tentative 

Order and Fact Sheet state that “[w]ater 

qualitybased effluent limits for storm water 

discharges have been included within this 

Order if the TMDL has received all necessary 

approvals.” (Tentative Order Fact Sheet, at 20-

21; see also Tentative Order, at Finding E.12.) 

The Tentative Order then states that “[a]dopted 

TMDLs will be addressed as Cleanup and 

Abatement Orders (CAOs) subject to approval 

and adoption by the Regional Board in a public 

process,” (Tentative Order, at Finding E.12), 

and that the Tentative Order will “incorporate 

adopted TMDL WLAs as numeric limits on a 

pollutant by pollutant, watershed by watershed 

basis. Reduction schedules and monitoring 

requirements will be inserted into this Order as 

individual Cleanup and Abatement Orders.” 

(Tentative Order ¶ I.)

We believe that a superior approach would be 

to include the WLAs identified in the two 

adopted TMDLs in the Permit at adoption, with 

a provision that the WLAs—as well as any 

interim or early TMDL requirements based on 

compliance schedules contained in the 

TMDLs42—are to come into effect for the 

Copermittees upon completion of the approval 

process by the State Board, the OAL, and the 

U.S. EPA. Through inclusion of the WLAs at 

this stage, the Regional Board can ensure that 

the permit remains consistent with the 

assumptions and requirements of the TMDL 

upon its approval, and that the imposition of 

adopted WLAs and compliance therewith are 

clearly identified as a stated condition of the 

permit. Given that the U.S. EPA has stated that 

MS4 permits should “explicitly state that the 

wasteload allocations (WLAs) established by . . 

. TMDLs are intended to be enforceable permit 

First, to clafiry, the Bacteria Project I TMDL has 

been withdrawn by the Regional Board and will 

be revised and heard again later this fall.  

Approval of the revised Bacteria Project I 

TMDL by State Board, OAL and USEPA may 

not occur until late 2010 or early 2011.  The 

details of implementation remain in flux.  

Therefore, it is pre-mature to include the WLAs 

of the Bacteria Project I TMDL in this Order.

The TMDL for" Indicator Bacteria Baby Beach 

in Dana Point Harbor and Shelter Island 

Shoreline Park in San Diego Bay" is expected to 

have garned approval from the State Board, 

Office of Administrative Law and the USEPA 

prior to adoption consideration of this re-

issuance of the MS4 Permit for So. Orange 

County.   The Tentative Order has been updated 

to clarify that the final Waste Load Allocations 

(WLAs)  for the Indicator Bacteria TMDL for 

Baby Beach in Dana Point must be met by the 

end of the TMDL implementation compliance 

schedule provided in Resolution No. R9-2008-

0027, "A Resolution to Adopt an Amendment to 

the Water Quality Control Plan for the San 

Diego Basin (9) to Incorporate Total Maximum 

Daily Load for Indicator Bacteria, Baby Beach 

in Dana Point Harbor and Shelter Island 

Shoreline Park in San Diego Bay."  Furthermore, 

the Tentative Order has also been revised to 

require that all discharges to Baby Beach in 

Dana Point meet the Numeric Targets of the 

TMDL by the end of the compliance schedule in 

order to be consistent with the assumptions and 

requirements of the WLAs.
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effluent limitations and that compliance is a 

permit requirement,”43 the Tentative Order 

should be revised to include the adopted 

TMDLs rather than provide for their delayed 

incorporation at some unspecified later date.
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195 6 Legal General The Tentative Order allows the discharge of 

pollutants from new dischargers and sources;

Approval of the Tentative Order will authorize 

the discharge of pollutants to impaired water 

bodies from “new sources” or “new 

dischargers” in violation of the CWA’s 

implementing regulations. 40 C.F.R. § 122.4(i) 

explicitly prohibits discharges from these 

sources, stating that: No permit may be issued:

… (i) To a new source or a new discharger, if 

the discharge from its construction or operation 

will cause or contribute to the violation of water 

quality standards.  The owner or operator of a 

new source or new discharger proposing to 

discharge into a water segment which does not 

meet applicable water quality standards or is 

not expected to meet those standards … and for 

which the State or interstate agency has 

performed a pollutants load allocation for the 

pollutant to be discharged, must demonstrate, 

before the close of the public comment period,

that: (1) There are sufficient remaining 

pollutant load allocations to allow for the 

discharge; and

(40 C.F.R. § 122.4(i).) Under 40 C.F.R. § 

122.2, a “new discharger” is defined as “any 

building, structure, facility, or installation: (a) 

From which there is or may be a ‘discharge of 

pollutants;’ . . . (c) Which is not a ‘new source;’ 

and (d) Which has never received a finally 

effective NDPES

permit for discharges at that ‘site.’” (40 C.F.R. 

§ 122.2.) A “new source” is defined as “any 

building, structure, facility, or installation from 

which there is or may be a ‘discharge of 

pollutants . . .’” that may be subject to 

applicable standards of performance under 

section 306 of the Clean Water Act. (40 C.F.R. 

§ 122.2.) Thus, the Tentative Order may not 

authorize the development or redevelopment of 

any building or structure, including, without 

limitation, a new subdivision, industrial 

facility, or commercial structure, within the 

Copermittees’ jurisdiction, if runoff from the 

new discharge adds any pollutant to discharges 

from the MS4 that “will cause or contribute to 

the violation of water quality standards” for a 

water body impaired for that pollutant. 

Furthermore, the applicant for the permit must 

prove the availability of any exception to this 

provision, as set forth above. 

In Friends of Pinto Creek v. U.S. E.P.A., the 

Ninth Circuit Court of Appeals vacated an 

NPDES permit issued by the U.S. EPA to a new 

discharger on the grounds that the 

Copermittees’ “discharge of dissolved copper 

into a waterway that is already impaired by an 

excess of the copper pollutant” would violate 

the CWA. ((9th Cir. 2007) 504 F.3d 1007, 

1011.) Citing 40 C.F.R. § 122.4(i), the court 

stated that “[t]he plain language of the first 

sentence of the regulation is very clear that no 

permit may be issued to a new discharger if the 

discharge will contribute to the violation of 

water quality standards.” (Id. at 1012.) The 

We disagree with the commenter that the 

Tentative Order will authorize the discharge or 

pollutants from "new sources" or "new 

discharger" in violation of the CWA's 

impelmenting regulations.  The permit regulates 

the discharge from the existing MS4.  While 

new development or redevelopment may change 

the characteristics of the discharge entering the 

MS4 and hence the receiving water, each new 

development or redeveloped area does not 

constitute a new source or discharge.  Further, 

the current MS4 permit addresses pollutant loads 

through an iterative process.  The Tentative 

Order has requirements for LID at new 

development and redevelopment priority 

development projects to meet water quality 

standards.  Through the Tentative Order's 

construction, existing development and 

education components, Copermittees must 

reduce storm water pollutants to the MEP and 

meet water quality standards for runoff 

discharges from new development and 

redevelopment projects that are not priority 

development projects.

The case primarily relied on in this comment, 

Friends of Pinto Creek v. USEPA, 504 F.3d 

1007, did not involve an MS4 permit.  Rather, it 

involved an individual NPDES permit for an 

individual discharger discharging directly into a 

water of the United States.  Here, NRDC asks 

that the Regional Board expand the holding of 

that case to prohibit discharges into an MS4 

system. These are two very different contexts, as 

the regulatory scheme/NPDES permitting 

requirements for an MS4 system are distinct 

from that of an individual discharger 

discharging directly into federal waters. Thus, to 

the extent that Friends of Pinto Creek is 

factually, distinguishable from the current 

situation, the holding is not applicable to this 

permit.

New buildings developments, and construction 

projects are not “new discharges” or “new 

dischargers” unless there is an associated 

“discharge of pollutants”.  40 CFR 122.2 defines 

“discharge of a pollutant” as “Any addition of 

any ‘pollutant’ … to ‘waters of the United 

States’ from any ‘point source.” Addition of 

pollutants onto surface area which is thereafter 

mobilized by surface runoff and drainage, or 

directly into surface runoff and drainage, that is 

thereafter channeled into a point source that 

ultimately discharges into waters of the United 

States is not in and of itself a discharge of 

pollutants into waters of the United States. In 

other words, the definition of “new discharge” or 

“new discharger” was not intended to reach each 

and every construction project that is up gradient 

of an MS4 permit. The various construction 

projects and restraints thereon in the 

construction and MS4 permits are not regulated 

directly as NPDES facilities under CWA section 

402 subds. (a) and (b), but rather, under sudbs. 

(p)(2)(E) and (p)(3) because they may contribute 

pollutants to storm water that is discharged from 

a point source to waters of the United 

States—not because they are themselves point 
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court noted that a single exception to this rule 

exists where a TMDL has been performed, and 

the “new source can demonstrate that, under the 

TMDL, the plan is designed to bring the waters 

into compliance with applicable water quality 

standards.” (Id.) Thus, where no TMDL has 

been completed for a specified water body and 

pollutant, new discharges that add pollutants 

that will cause or

contribute to a violation of water quality 

standards are prohibited absolutely. 

Additionally, the court in Friends of Pinto 

Creek observed that unless a TMDL explicitly 

provides that existing discharges into the 

impaired water body are “subject to compliance 

schedules designed to bring the segment into 

compliance with applicable water quality 

standards,” issuance of a permit for new 

discharge is also prohibited under 40 C.F.R. § 

122.4(i). (Id. at 1013.) In effect, a permit for 

new discharges may not be issued, even when a 

TMDL for the relevant pollutant exists, unless it

firmly establishes that “there are sufficient 

remaining pollutant load allocations under 

existing circumstances.” (Id. at 1012.)

For the reasons set forth above, under the 

holding of Friends of Pinto Creek, the Regional 

Board is prohibited from approving a permit 

that allows new sources or dischargers of any 

pollutant to waterbodies already impaired by 

that pollutant, unless the Tentative Order 

demonstrates that an existing TMDL 

specifically provides sufficient waste load 

allocations for the discharge.

Even if a TMDL adopted by the Regional 

Board were to come into effect during the term 

of the Tentative Order, following the court’s 

holding in Friends of Pinto Creek, the permit 

could allow new dischargers or sources of 

pollutants to be approved only in the event that 

the applicable TMDL explicitly establishes that 

(1) existing discharges into the impaired water 

body are “subject to compliance schedules 

designed to bring the segment into compliance 

with applicable water quality standards,” and 

(2) additional allocations are available for the 

specified water body. (Friends of Pinto Creek, 

504 F.3d at 1013.) Absent an approved TMDL 

in effect for a specific waterbody and meeting 

these conditions, there is no authority for the 

Regional Board to issue the Tentative Order. In 

order to be lawful, the Tentative Order must 

establish measures to ensure that stormwater 

discharges, from existing or future sources, do 

not cause or contribute to identified 

impairments, and the Tentative Order has not 

done so. 

We stress that these concerns highlight the need 

for the Tentative Order to contain both clearly 

articulated performance standards for LID-

based retention of stormwater onsite and strict 

limitations on the use of alternative compliance 

measures in order to address water quality 

problems associated with urban runoff. One 

critical means of ensuring that runoff from new 

sources or dischargers will not contribute 

additional pollutants to an impaired waterbody 

source discharges of pollutants to waters of the 

United States. As such, the Friends of Pinto 

Creek case is not on point.
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is to mandate the proper implementation of LID 

practices through the imposition of either an 

EIA

standard or an equivalent onsite-retention 

standard.
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196 6 Overirrigation B The Tentative Order fails to prohibit all non-

stormwater discharges;

Federal law requires that MS4 permits “shall 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewers.” (33 U.S.C. § 1342(p)(3)(B)(ii).) 

However, the Tentative Order and Tentative 

Order Fact Sheet state that “the federal 

regulations . . . included a list of specific non-

storm water discharges that ‘need not be 

prohibited.’” (Tentative Order Fact Sheet at 

15.) This exception violates the clear language 

of the CWA and its implementing regulations. 

Section 402(p)(3)(B)(ii) of the CWA requires 

that permits for discharge from municipal 

sewers “effectively prohibit non-stormwater 

discharges,” 33 U.S.C. §1342(p)(3)(B)(ii), and 

does not create any authorization for exemption 

of such discharges.  The Tentative Order states 

that “[n]on-storm water discharges, per CWA 

402(p)(3)(B)(ii) are to be effectively prohibited 

unless specifically exempted.” (Tentative 

Order, Finding C.14.)  The Tentative Order 

states that the “following categories of non-

storm water discharges are not prohibited 

unless a Copermittee or the Regional Board 

identifies the discharge category as a source of 

pollutants to waters of the U.S. For such a 

discharge category, the Copermittee must either 

prohibit the discharge category or develop and 

implement appropriate control measures to 

prevent the discharge of pollutants to the MS4 

and report to the Regional Board pursuant to 

Section K.1 and K.3 of this Order.” (Tentative 

Order ¶ B.1.) However, section 402(p) places a 

clear, mandatory duty on the Copermittee to 

prohibit non-stormwater discharges to the MS4 

system. The Copermittee, or Regional Board, 

has no discretion to deviate from this 

requirement.  In ascertaining the meaning of a 

statute, construction must begin with the text. 

(Duncan v. Walker (2001) 533 U.S. 167, 172.) 

“If there is no ambiguity, then we presume the 

lawmakers meant what they said, and the plain 

meaning of the language governs.” (Day v. City 

of Fontana (2001) 25 Cal.4th 268, 272.) There 

is no ambiguity present in the CWA’s 

requirement that a permit “effectively prohibit 

nonstormwater discharges,” and the Tentative 

Order’s provision of categorical exceptions 

stands in clear violation of its terms.

Neither the CWA, nor its implementing 

regulations under 40 C.F.R. 

§122.26(d)(2)(iv)(B)(1) allow exemptions from 

the prohibition against non-stormwater 

discharges, as the Fact Sheet implies. (Tentative 

Order Fact Sheet, at 10.) The regulations set 

forth the circumstances under which the 

Copermittee must specifically design a program 

to prevent certain illicit discharges: “the 

following category of non-storm water 

discharges or flows shall be addressed where 

such discharges are identified by the 

municipality as sources of pollutants to waters 

of the United States.” The cited regulation, 

providing for an enforcement program to 

“prevent illicit discharges,” does not support 

The Regional Board contends that the exception 

language in 40 CFR 122.26(d)(iv)(B) and the 

Federal Register (55 Fed Reg 47995-47996 and 

48037) is clear regarding exempted discharges 

and discharges covered under a separate NPDES 

permit.

Please see response to Comment 199.
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the construction, seemingly implemented by the 

Tentative Order, that certain specified 

categories of non-stormwater discharges “are 

not prohibited unless” they are identified as a 

source of pollution. (Tentative Order ¶ B.2.) 

Indeed, the interpretation adopted in the 

Tentative Order, allowing for categorical 

exemptions for non-stormwater discharges, is 

not found in the plain language of the 

regulation, and the Tentative Order’s provisions 

would place the regulations in direct conflict 

with the overlying statute.  As written, the 

entire scheme of the Tentative Order is 

inconsistent with both the regulations and the 

statute that they purport to implement.
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197 6 Legal General The Permit application does not include an 

assessment of the likely effectiveness of the 

control measures imposed.

A permit application for discharge from a large- 

or medium-sized MS4 must contain an 

assessment of controls, including “[e]stimated 

reductions in loadings of pollutants from 

discharges of municipal storm sewer 

constituents from municipal storm sewer 

systems expected as the result of the municipal 

storm water quality management program.” (40 

C.F.R. § 122.26(d)(2)(v).) Neither the 

application, the Tentative Order, the Tentative 

Order Fact Sheet, nor other supporting 

documents include any required information or 

other discussion of the amount of pollution that 

will be reduced through its controls. The 

approval of the Tentative Order without this 

information fundamentally violates basic 

precepts of administrative

procedure, not only because required evidence 

in the record is lacking, but also because the 

findings and related subfindings in the record 

are therefore devoid of necessary guideposts as 

to why and how provisions were included or 

rejected. The Tentative Order does not provide 

sufficient evidence to demonstrate that the 

management practices included in the Tentative 

Order are adequate to meet relevant 

requirements and water quality standards.

The U.S. EPA has previously released guidance 

purporting to “allow[] permitting authorities to 

develop flexible reapplication requirements that 

are site-specific.” (61 F.R. 41698.) However, 

nothing in the CWA’s implementing 

regulations permits such flexibility, and this or 

other guidance cannot reduce or remove the 

regulatory requirement that the Tentative Order 

include estimated reductions in pollutant 

loadings. It is axiomatic that where agency 

guidance is inconsistent with an unambiguous 

statutory scheme or its enabling regulations, the 

regulations must govern. (See, e.g., Christensen 

v. Harris County (2000) 529 U.S. 576, 588 

(“To defer to the agency’s position would be to 

permit the agency, under the guise of 

interpreting a regulation, to create de facto a 

new regulation”); Davis v. Florida Power & 

Light Co. (11th Cir. 2000) 205 F.3d 1301, 

1307 (rejecting agency policy guidance as 

inconsistent with its overlying statutory 

scheme).) In order for the Tentative Order 

application to meet the requirements of the 

CWA, the Tentative Order must include an 

estimate of the pollutant load reduction that it is 

expected to achieve.

Even if the guidance were not in direct conflict 

with the regulations, the guidance does not in 

itself specifically exempt permits from 

including this information. The guidance states 

that “as a practical matter, most first-time 

permit application requirements are 

unnecessary for purposes of second round MS4 

permit application;” it does not state that all 

such information is unconditionally 

unnecessary. (61 F.R. 41698 (emphasis 

The USEPA published an Interpretive Policy 

Memorandum on Reapplication Requirements 

for Municipal Separate Storm Sewer Systems 

(MS4s), (40 CFR Part 122; Federal Register, 

Volume 61, Number 155). The memorandum 

explains that MS4 permit applicants and NPDES 

permit writers have considerable discretion to 

customize appropriate and streamlined 

reapplication requirements in subsequent term 

permits.  The memorandum states that "The 

MS4 permit application requirements at 40 CFR 

122.26(d)(1) and (2) apply to the first round 

permit applications required of large and 

medium MS4s.  The permit application deadline 

regulations in 40 CFR 122.26(e) (3) & (4) 

clearly reflect the ‘‘one time’’ nature of the Part 

I & II application requirements for large and 

medium MS4s."  The Memorandum rhetorically 

asks "Are Initial MS4 Permit Application 

Requirements Applicable To Permit 

Reapplication?" and definitively answers "No."  

Nevertheless, the Report of Waste Discharge 

submitted by the Copermittees did include an 

effectiveness assessment of their program.  

Several program measures do not provide a 

direct assessment of pollutant load reduction, 

(e.g. education, fiscal analysis).  Some program 

measures such as street sweeping and trash 

collection do provide a direct assessment of 

assumed pollutant load reduction and that 

information is included in the Report of Waste 

Discharge.  Where the commenter does not agree 

with the USEPA guidance, the commenter 

should contact USEPA.
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added).) The omitted pollutant reduction 

estimates represent a fundamentally different 

type of information from that required by most 

of the other provisions of 40 C.F.R. § 

122.26(d)(2), such as identifying already 

identified “major outfalls,” for which repeating 

the exercise “would be needlessly redundant,” 

especially “where it has already been provided 

and has not changed.” (61 F.R. 41698.) Instead, 

the required pollutant load reduction estimates 

are self-evidently relevant to crafting and 

assessing the core requirements of the new 

permit. Such estimates are an essential means 

of determining whether or not the permit will 

ensure that water quality standards will be met 

and what improvements can be expected; they 

are not merely an administrative detail that has 

no effect on the permit’s functionality.

The missing information is further 

indispensable when, as here, the Tentative 

Order and the provisions included in it 

represent a substantial change from the 

previously adopted Permit.  Indeed, the 

Tentative Order itself notes that “[t]he Order 

contains new or modified requirements

that are necessary to improve Copermittees’ 

efforts to reduce the discharge of pollutants in 

runoff to the MEP and achieve water quality 

standards.” (Tentative Order, Finding D.1.c.) 

Given changes from the prior Permit, the 

necessity of basing the Tentative Order on 

information

about its estimated efficacy should be clear. 

The Tentative Order and application must be 

revised to include the required estimates.
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198 6 LID F.1. The Tentative Order fails to set a specific 

numeric performance standard for the 

implementation of LID at Priority Development 

Projects. As a result, provided that a project 

installs some de minimis LID features, it would 

comply with the Tentative Order. In effect, LID 

features would not have to be sized to 

accommodate any meaningful quantity of 

stormwater. This is completely contrary to the 

exhortations of expert agencies and scientists, 

as described above, or the standard now 

adopted by the Los Angeles Regional Water 

Quality Control Board for Ventura County.

The specific provisions that fail to establish the 

necessary, numeric performance standard are 

the “Low Impact Development Site Design 

BMP Requirements,” which were revised in the 

current draft. (Tentative Order ¶ F.1.d.(4)(a).) 

These provisions merely state that “[e]ach

Copermittee must require LID storm water 

practices or make a finding of infeasibility for 

each Priority Development Project.” (Tentative 

Order ¶ F.1.d.(4)(a)(i).) Nowhere in this 

section, however, or anywhere in the 

Development Planning Component is there a 

requirement that establishes a level of 

implementation for LID practices. Indeed, the 

closest thing to a numeric performance standard 

is the section on “Treatment Control BMP 

Requirements,” which merely mirrors the 

SUSMP criteria of the State Board’s Bellflower 

decision.17 (Tentative Order ¶ F.1.d(6).) These 

are not referenced or included as a numeric 

performance standard in the LID provisions, 

though, which contain instead the various 

vague requirements listed above. In terms of 

requiring onsite retention through LID 

implementation, the Tentative Order is far from 

meeting the MEP standard because the 

Tentative Order merely mandates that “[t]he 

review of each Priority Development Project 

must include an assessment of techniques to 

infiltrate, filter, store, evaporate, or detain 

runoff close to the source of runoff.” (Tentative 

Order F.1.d.(4)(a)(iv).) This amounts to no 

requirement at all for onsite retention.

The Tentative Order should state:

Copermittees must require that each Priority 

Development Project retain onsite— through 

infiltration, evapotranspiration, or harvesting 

and reuse—the design storm volume listed in 

Section F.1.d.(6)(a)(i). Onsite retention 

standards of this form are becoming prevalent 

across the country, as discussed below, and 

since their implementation is not only feasible, 

but will result in better stormwater pollution 

reduction, the Permit cannot meet the Clean 

Water Act’s MEP standard without such a 

performance requirement. As currently written, 

the Tentative Order’s provisions do no more 

than encourage the implementation of some, 

non-hydraulically-sized LID features—just as 

the last draft of the permit did.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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199 6 NEL C In an attempt to “assure non-storm water dry 

weather discharges from the Orange County 

MS4 into receiving waters are not causing, 

threatening to cause or contributing to a 

condition of pollution or nuisance and to 

protect designated Beneficial Uses,” (Tentative 

Order ¶ C.1), the Tentative Order incorporates 

“Non storm water dry weather TMDLs . . . in 

this Order as WQBELs.” (Tentative Order Fact 

Sheet, at 21.)  Generally speaking, we approve 

of the Regional Board’s use of numeric limits 

to assure that water quality standards are met, 

and of including provisions that Copermittees 

must monitor progress toward and attain 

numeric standards for discharges from the MS4 

system.  While this provision represents a 

positive step toward preventing illicit 

discharges of non-stormwater to the MS4 

system, the appropriate means of implementing 

the requirements of section 402(p) is not 

through the use of “dry weather TMDLs,”54 

but by effectively prohibiting discharges of non-

stormwater altogether.  To the extent that the 

Regional Board will incorporate numeric 

limitations on pollutants in non-stormwater 

discharges, Section C must, at a minimum, be 

revised to assure that the permit does not allow 

for non-stormwater discharges containing any 

quantity of pollution to occur, as opposed to 

only prohibiting those discharges that exceed 

the numeric limits.  The Tentative Order states 

that Copermittees “shall monitor for and attain 

the non-storm water dry weather numeric 

limits” incorporated into the Order as a means 

of compliance. (Tentative Order ¶ C.5.)

Under 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), the 

Tentative Order must prohibit the discharge of 

any pollutant in non-stormwater discharges to 

waters of the United States, not just pollutants 

that exceed the numeric standards identified in 

Section C.  In order to avoid confusion, the 

language of Section C must be revised to 

explicitly state: (1) that compliance with the 

Tentative Orders’ numeric limitations does not 

constitute compliance with the CWA’s 

requirement that nonstormwater discharges be 

“effectively prohibit[ed],” or (2) that categories 

of non-stormwater discharge which the 

Regional Board believes are exempt from this 

prohibition may not discharge any pollutants, 

regardless of whether they exceed numeric 

limitations.  Though we question the Regional 

Board’s authority to exempt any categories of 

nonstormwater discharge from section 402(p)’s 

prohibition against discharges to the MS4 

system, we note with approval the Tentative 

Order’s decision to remove landscape 

irrigation, irrigation water and lawn watering 

from the list of exempt discharges, effectively 

prohibiting discharge from these sources.  

(Tentative Order ¶ B.2.)  Lawn irrigation has 

been identified as a “hot spot” for nutrient 

contamination in urban watersheds—lawns 

“contribute greater concentrations of Total N, 

Total P and dissolved phosphorus than other 

urban source areas … source research suggests 

that nutrient concentrations in lawn runoff can 

be as much as four times greater than other 

Language in the Tentative Order has been 

updated to reflect that all non-storm water 

discharges are prohibted unless specfically 

exempted and not a source of pollutants to 

waters of the United States.  This language has 

been modified to clarify that compliance with 

non-storm water numeric limits does not exempt 

Copermittees from effectively prohibiting non-

storm water discharges that are not exempt or 

covered under a separate NPDES permit (see 

response to Comments 11, 41 and 77).

The Regional Board does not agree that all non-

storm water discharges are required to be 

effectively prohibited, as under 40 CFR 

122.26(d)(iv)(B) certain categories of pollutants 

are exempt from the effective prohibition 

requirement and need not be addressed unless 

identified as a source of pollutants (see also 55 

Fed Reg 47995-47996 and 48037).  The 

Regional Board expects any non-compliance 

with non-storm water numeric effluent limits to 

result in the following: identification of illicit 

discharges, exempted categories that need to be 

addressed, and/or NPDES permit(s) that have 

discharge into the MS4 that is/are not meeting 

discharge requirements.
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urban sources such as streets, rooftops or 

driveways.” 55 Given the strong evidence that 

these discharges are consistent sources of 

pollution to the MS4 system and waters of the 

United States within the Copermittees’ 

jurisdictions (see Tentative Order Fact Sheet at 

5, 8-13, 22), we strongly support the Regional 

Board’s decision in this regard.  In total, the 

Tentative Order’s approach does not uphold the 

CWA’s mandate that Copermittees “effectively 

prohibit non-stormwater discharges into the 

storm sewers.” (33 U.S.C. § 1342(p)(3)(B)(ii).)  

Given the evidence that pollution from non-

storm discharges constitutes a serious and 

ongoing problem in receiving waters under the 

jurisdiction of the Copermittees, we underscore 

that, as with our comments in Section IV, these 

concerns emphasize the need for LID-based, 

onsite stormwater retention requirements, since 

these approaches will reduce nonstormwater 

runoff from new development to zero when 

properly implemented.

Draft Response to Comments R9-2009-0002 Page 142 of 198

0004697



Comment

No. Commenter Subject Section Specific Comment Comment Response

200 7 General General During the last public hearing on the Draft 

Permit, in February, 2008, the SDRWQCB 

Board directed Board Staff to revise the permit 

to achieve greater consistency with Phase I 

MS4 permits throughout the state, and to 

provide stakeholders and the regulated 

community with a meaningful opportunity to 

assist in the development of the revisions. 

Unfortunately, the Draft Permit was released 

without cooperative input from the regulated 

community prior to its release and, more 

significantly, is entirely inconsistent with other 

Large MS4 Permits issued throughout the state.

Indeed, a brief comparison of the Draft Permit 

with the North Orange County MS4 Permit that 

is likely to be adopted by the California 

Regional Water Quality Control Board, Santa 

Ana Region ("SARWQCB") on May 22, 2009, 

reveals that there is a significant disparity 

between the two permits. The North Orange 

County MS4 Permit is of particular concern 

because many of the Copermittees, including 

the City, are subject to

both the North Orange County Permit, and the 

Draft Permit. Inconsistencies between the two 

permits create bureaucratic hurdles that cost the 

City time and valuable resources. Furthermore, 

the conspicuous disparity between the permits 

are likely to cause confusion among the public, 

and discourage public acceptance and 

participation in clean water efforts.

In addition to the consistency issues, the Draft 

Permit largely conflicts with guidance from the 

State Water Resources Control Board ("State 

Board") and the United States Environmental 

Protection Agency ("EPA"). This deviation 

from agency guidance, and industry practice is 

most stark in the Draft Permit's Numeric 

Effluent Limits ("NEL") and Municipal Action 

Level ("MAL") requirements. As described 

more fully below, these aspects of the Draft 

Permit exceed the standards for municipal 

discharges set forth in the Clean Water Act 

and/or completely ignore State Board studies on 

whether such provisions can be feasibly 

implemented in MS4 permits. The City's 

specific comments on the Draft Permit follow.

Please see response to Comments 24, 25, 33 and 

39.
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201 7 NEL C The Draft Permit attempts to impose a higher 

compliance standard for dry weather 

discharges. Pursuant to this heightened 

standard, the Draft Permit imposes NELs for 

dry weather discharges from the MS4. The 

Draft Permit states that this heightened 

standard is warranted because the Clean Water 

Act requires MS4 permits to prohibit 

discharges of non-stormwater, and dry weather 

flows constituted non-stormwater.  The Clean 

Water Act clearly defines the discharge 

requirements for MS4 permits.  Pursuant to the 

Clean Water Act, NPDES permits may be 

issued on a system or jurisdiction-wide basis, 

and must include a requirement to effectively 

prohibit nonstormwater discharges into the 

storm sewer, and must require controls to 

reduce the discharge of pollutants from the 

storm sewer to the maximum extent practicable. 

(33 U.S.C. § 1342(p)(3)(B).) The Clean Water 

Act does not distinguish between wet weather 

and dry weather discharges, and thus does not 

support a heightened standard for

discharges of non-stormwater from MS4s.

Please see response to Comment 39.

202 7 NEL C Moreover, the NELs in the Draft Permit directly 

conflict with the findings of the State Water 

Resources Control Board's ("State Board") Blue-

Ribbon Panel Report on the feasibility of 

numeric effluent limits in MS4 permits.  After 

an exhaustive investigation into the feasibility 

of numeric effluent limits and action levels, the 

Blue Ribbon Panel found "[i]t is not feasible at 

this time to set enforceable numeric effluent 

criteria for municipal BMPs and in particular 

urban discharges." (Blue Ribbon Panel Report, 

pp. 8.)  Nonetheless, the Draft Permit includes 

NELs for dry weather flows. When this 

inconsistency was brought to the attention of 

Regional Board staff, it was dismissed on the 

grounds that the Blue Ribbon Panel report 

applied only to wet weather flows. As stated 

above, the Clean Water Act makes no such 

distinction.

Please see response to Comment 25.

203 7 Legal C While the SDRWQCB may have the authority 

to impose restrictions in Waste Discharge

Requirements that exceed the requirements of 

the Clean Water Act, when imposing such

restrictions, the SDRWQCB must comply with 

applicable State laws. (City ofBurbank v.

State Water Resources Control Board (2005) 35 

Cal.4th 613; see also Defenders of

Wildlife v. Brown (9th Cir. 1999) 191 FJd, 

1159, 1166.) These include but are not

limited to the California Environmental Quality 

Act, and Water Code sections 13241 and

13000. The Draft Permit does not comply with 

these requirements.

Imposing NELs in the Draft permit will result 

in numerous unintended consequences,

including the possibility that the Copermittees 

will be held liable for mandatory minimum

penalties for exceeding the NELs. For that 

reason, the City requests that the SDRWQCB

remove the NEL requirements from the Draft 

Permit.

NELs do not exceed the requirements of section 

402 of the Clean Water Act.  Nonetheless, the 

Board will consider any economic information 

that is submitted.

Please see response to Comments 39, 41, 42, 43, 

79, 81, 82, and 155.
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204 7 MAL D The Draft Permit includes MALs. Pursuant to 

the Draft permit, beginning in the fourth year 

after adoption of the permit, discharges from 

the MS4 that exceed the MALs create a 

presumption that the permittee is not complying 

with the Maximum Extent Practicable ("MEP") 

standard. In other words, the permittee would 

be presumed to be in violation of the permit. 

The decision to include MALs in the Draft 

Permit ignores guidance from the State Board 

and the EPA, as well as the MS4 Permits 

adopted by other Regional Boards.  The MALs 

in the Draft Permit directly conflict with the 

State Board's Blue·Ribbon Panel Report 

findings. The MALs recommended by the Blue 

Ribbon Report were to be used as a 

management tool to indicate when additional 

Best Management Practices ("BMPs") are 

necessary, not a point of compliance. In 

contrast, the MALs in the Draft Permit are tied 

to MEP compliance and as a result are 

effectively NELs. As stated above, the Blue 

Ribbon Panel found that NELs for municipal 

BMPs and urban discharges are not feasible. By 

imposing NELs by a different name, the Draft 

Permit flatly ignores the Blue Ribbon Report's 

recommendations.

Please see response to Comment 33.

205 7 MAL D Additionally, the Draft Permit's attempt to tie 

compliance with the MEP standard to non· 

compliance with MALs is not supported by the 

Clean Water Act. The MEP standard is 

designed to allow the Copermittees flexibility to 

implement effective and feasible BMPs to 

address stormwater pollution. This 

interpretation of the MEP standard is supported 

by the EPA. (See 64 Fed. Reg. 68721,68754 

(Dec. 8, 1999) ["EPA has intentionally not 

provided a precise definition of MEP to allow 

maximum flexibility in MS4 permitting.  MS4s 

need the flexibility to optimize reductions in 

stormwater pollutants on a location by- location 

basis"].) It is also endorsed by the State Board. 

(State Water Board Order WQ 2000·11 at p. 20 

["MEP requires permittees to choose effective 

BMPs, and to reject applicable BMPs only 

where other effective BMPs will serve the same 

purpose, the BMPs would not be technically 

feasible, or the cost would be prohibitive"].)

Please see response to Comment 33.

206 7 MAL D Defining MEP compliance with a single MAL 

standard violates the intent of the Clean Water 

Act to give the municipal permittees the 

discretion and flexibility to do use BMPs to 

prevent and/or treat discharges from their 

MS4s. This is the approach taken by the other 

Regional Boards in Southern California when 

issuing MS4 Permits. Neither the recently 

adopted Ventura County Large MS4 Permit, 

nor the North Orange County Large MS4 

Permit includes NELs or MALs.1 The Draft 

permit should reflect the national and statewide 

guidelines on MALs. For that reason, the 

SDRWQCB should either revise the Draft 

Permit to meet the recommendations from the 

Blue Ribbon Panel, or remove the MALs from 

the Draft Permit.

Please see response to Comment 33.

Please note that regardless of the permit 

elements included or excluded from other 

Regional Board's MS4 permits, the San Diego 

Regional Board may include or exclude permit 

requirements as it deems necessary by State and 

federal law.  For further, discussion please see 

response to Comment 24.
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207 7 Urban Runoff General The Draft permit has removed the word "urban" 

from everywhere it formerly modified the word 

"runoff'. This universal change suggests that the 

Copermittees are responsible not just for urban 

runoff, but all runoff. Holding the Copermittees 

to this heightened standard exceeds the 

jurisdiction and intent of the Clean Water Act. 

MS4 Permits are NPDES Permits. Pursuant to 

the Clean Water Act, NPDES permits regulate 

point source discharges. By definition, 

agricultural discharges are not point sources, 

even when they are discharged from a 

conveyance that would meet the definition of a 

point source. By removing the term "urban" 

from the Draft permit, the Draft Permit would 

hold the Copermittees liable for agricultural and 

other non-point source discharges that enter and 

exit their MS4. Because agricultural discharges 

are not point sources, they are not subject to 

regulation with NPDES permits. Attempting to 

include agricultural discharges in the Draft 

Permit therefore exceeds the Clean Water Act's 

jurisdiction.

The history of the Clean Water Act 

demonstrates that it was intended to regulate 

urban runoff rather than agricultural sources 

and other non-point discharges. Indeed, when 

issuing the MS4 Permit regulations in 1990, 

EPA stated, "it is the intent of EPA that 

[stormwater] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county." 

(55 Fed. Reg. 47989, 48041 (Nov. 16,

1990).) The urban discharge focus is reflected 

in the San Diego Region Basin Plan which 

discusses the problem of stormwater runoff in 

terms of urbanization and cites to EPA 

Guidance limiting regulation of stormwater to 

urban sources. (See San Diego Basin Plan, pp. 

4-78, 4-79.) There is simply no support for the 

Draft permit's attempt to expand the scope of 

regulation by adding additional sources of 

regulated discharges.

By removing the term "urban" from the Draft 

Permit, the SDRWQCB has potentially 

enlarged the scope of regulation to include 

agricultural discharges, other traditional 

nonpoint source discharges, and naturally 

occurring pollutant discharges. As stated above, 

regulation of these discharges is not within the 

scope of the Clean Water Act.2 The City 

therefore requests that Draft Permit be revised 

to make clear that it only pertains to "urban" 

discharges.

Please see response to Comment No. 47.
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208 7 Retrofitting F.3. Section FJ.d of the Draft Permit requires the 

Copermittees to develop a plan to retrofit 

existing development within their jurisdiction. 

Specifically, each permittee must implement a 

retrofitting program that:

• Solves chronic flooding problems,

• Reduces impacts from hydromodification,

• Incorporates Low Impact Development 

("LID") principles,

• Supports stream restoration,

• Systematically reduces downstream channel 

erosion,

• Reduces the discharges of stormwater 

pollutants from the MS4 to the MEP, and

• Prevents discharges from the MS4 from 

causing or contributing to a violation of water 

quality standards.

These requirements are inconsistent with other 

recently issued MS4 Permits. More importantly, 

they are infeasible. While the Copermittees 

have traditional land use authority to impose 

requirements on new development as a 

condition of development, there is no similar 

authority to require property owners to retrofit 

existing development.  The Draft Permit 

ignores this lack of authority and goes as far as 

to require the Copermittees to identify existing 

developments that are sources of pollutants and 

then evaluate and rank them to prioritize 

retrofitting. (Draft Permit, section FJ.d(l)-(2).)  

Additionally, because the City has limited 

authority to impose retrofit requirements on 

existing development within its jurisdiction, the 

Draft Permit's retrofit provisions will result in 

an allocation of resources that is not likely to 

benefit clean water. For example, the City will 

be required to dedicate significant resources 

and time to identify and inventory existing sites 

and then complete evaluations and 

prioritization of these sites for retrofits. These 

intensive activities will divert resources, time, 

and funding away from other vital permit 

related programs.

Because the Copermittees have little authority 

to implement the Draft permit's existing 

development retrofit requirements, the City 

requests that the be removed from the Draft 

Permit.

Please see response to Comments 46, 136 and 

162.
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209 7 Overirrigation B The Draft Permit has eliminated irrigation 

water as an exempt discharge. The federal 

stormwater regulations include a list of 

categories of "exempt" non-stormwater 

discharges or flows. (40 CFR 

l22.26(d)(2)(iv)(B)(l).) The Copermittees' illicit 

discharge and illegal disposal program must 

address these discharges or flows when they 

have been identified by the Copermittees as 

sources of pollutants to waters of the U.S.

(Id.) Where individual sources of discharge are 

identified they need to be addressed on an 

individual basis. This approach is supported by 

the EPA. (See Part 2 Guidance Manual at p. 6-

33.)

This is a sound approach to addressing 

pollutants in irrigation water.  While irrigation 

runoff may act as a conveyance of pollutants in 

some instances, whether it is a conveyance of 

pollutants needs to be evaluated on an case by 

case basis. This is because the tendency of 

irrigation water to convey pollutants is 

dependant on the pollutants and the source of 

those pollutants.  Moreover, many of the 

pollutants that may be conveyed by irrigation 

overflows are naturally occurring, are regulated 

by the State under different permits or 

programs, or are diffuse and uncontrollable by 

the Permittees.  Potable irrigation water itself is 

not a pollutant. Therefore, it is inappropriate to 

regulate irrigation runoff as a pollutant.

Please see response to Comment no.s 28, 52, 75, 

and 174.

210 7 Overirrigation B Furthermore, enforcing discharges of potable 

irrigation water from residential homes presents 

numerous challenges for the City.  Residents 

without a significant water quality background 

are unlikely to agree that potable irrigation 

water is a pollutant.  This will discourage 

public acceptance and participation in the water 

quality program, a program whose foundation 

is outreach and public education.

Please see response to Comment #s 28, 52, 75, 

and 174.

211 7 Overirrigation B Lastly, it is also important to recognize that 

irrigation runoff is a significant water supply 

issue.  The City, the other Copermittees, and 

water districts throughout the region are 

working toward limiting excessive irrigation 

runoff through numerous water conservation 

programs and ordinances.  Therefore, reduction 

of irrigation runoff will be achieved through 

other means, and does not need to be regulated 

in the Draft Permit.  Regulation as a water 

supply issue has the added benefit of public 

acceptance and participation in conservation 

programs. This will allow the benefits of fewer 

irrigation overflow discharges to occur without 

undennining public support for the City's water 

quality program. The City therefore requests 

that the exemption for landscape irrigation be 

restored.

Please see response to Comment #s 28, 52, 75, 

and in particular 174.

It is our expectation that removal of the 

exemption to improve water quality will work in 

concert with conservation efforts aimed at 

source control.  Data discussed recently at the 

Water Conservation Summit 

(http://www.waterconservationsummit.com/ReT

HINK_Water_-_Maureen_Stapleton.pdf) clearly 

indicate that voluntary actions are not enough to 

reach the conservation needed by the water 

districts.  Therefore, it is not accurate to state 

public acceptance and participation has been 

sufficiently achieved for water conservatrion.

Draft Response to Comments R9-2009-0002 Page 148 of 198

0004703



Comment

No. Commenter Subject Section Specific Comment Comment Response

212 7 SUSMP F.1 Draft Permit Section D.I.f. requires 

Copermittees to maintain a watershed based 

database to track and inventory approved 

treatment control BMPs. It additionally requires 

Copermittees to verify, on an annual basis, that 

the BMPs are being maintained and operated 

effectively. Compliance with this section will 

require a significant commitment from 

Copermittee staff, and may require the addition 

of staff. The value of the outlay of funds that 

compliance with this section will require is 

questionable in comparison to the overall 

benefit to stormwater quality. This section 

should be removed, or the Permit should be 

revised to allow for inspection and verification 

on an as needed basis.

This permit provision is necessary due to 

findings from audits of the Copermittees and 

recommendations from USEPA.   The permit 

section requires that the Copermittees inspect at 

least the high priority post-construction BMPs 

annually and gives latitude to the Copermittee in 

deciding what post-construction BMPs are a 

high priority.  The Copermittees may employ 

other less costly measures, such as self 

certifications, for low and medium priority 

BMPs.  The Copermittees latitude in 

determining high priority BMPs and the use of 

measures other than inspections for other 

priority BMPs gives the Copermittees the 

flexibility needed to comply with this provision 

within their existing programs and constraints.

213 7 Hydromod F.1. During preparation of the Fourth Draft of the 

North Orange County Permit, the land 

development provision of the permit were the 

subject of a series of stakeholder meetings and 

subsequent comments by the EPA. These 

sections of the SARWQCB permit containing 

the land development provisions were revised 

and are currently scheduled for consideration of 

adoption by the SARWQCB on May 22,2009. 

The City requests that SDRWQCB staff include 

the same or very similar land development 

provision within the SDRWQCB Draft Permit 

to facilitate consistency and feasible 

implementation between the two regions within 

Orange County. As state above, this issue is 

very important to the City as it will be required 

to implement both programs within its 

jurisdiction. The North Orange County Permit's 

development provisions are more flexible than 

those currently included in the Draft Permit. It 

was nonetheless accepted by the EPA, the 

Copermittees, the building industry, and 

interested environmental groups. Those 

provisions represent mutually agreeable design 

standards that should be adopted in the Draft 

Permit.

The language in section F.1.h describing the 

hydromodification management requirements 

have been substantially revised.  Nevertheless, 

the requirements are not identical to the 

hyromodification management requirements 

described in Order No. R8-2009-0030.

The requirements described in the Tentative 

Order are more stringent than Order No. R8-

2009-0030 because they require that the 

Copermittees develop a Hydromodification 

Management Plan (HMP) to identify a range of 

flow rates and durations that will result in 

increased potential for erosion, and also 

implement hydrologic controls measures to 

mitigate for such flows.  Under Order No. R8-

2009-0030, the Copermittees must ensure that 

post-project hydrograph mimics the pre-project 

hydrograph for a 2 year frequency storm event.  

Because the range of flows to be controlled 

under the Tentative Order will likely include 

larger storms than the 2 year frequency storm 

event, the Copermittees regulated under the 

Tentative Order are likely to automatically 

comply with Order No. R9-2008-0030.

Please see response to Comment No. 4 for a 

discussion of LID requirements that are 

substantially similar to those required by Region 

8.

Draft Response to Comments R9-2009-0002 Page 149 of 198

0004704



Comment

No. Commenter Subject Section Specific Comment Comment Response

214 7 Existing Development F.3. Draft Permit Section D.3.a.(5) requires 

Copermittees to design and implement a street 

sweeping program based on criteria which 

includes optimizing the pickup of "toxic 

automotive byproducts" based on traffic counts. 

Although the Permit does not specify what 

pollutants it is trying to capture, one can only 

assume that this provision is aimed at 

commonly utilized automotive products such as 

oil, gasoline, transmission fluid, brake fluid, 

brake dust and radiator fluids. Because the term 

is not defined, however, it could be broad 

enough to include air-deposited byproducts of 

combustion. Street sweeping, and street 

sweepers in general, were not designed to be the 

primary means of collecting these by-products. 

It is therefore unlikely that street sweeping will 

be effective at collecting many of them, 

including any liquids that have soaked into the 

pavement. Additionally, whether such by-

products are deposited on a given street is not 

necessarily a function of the traffic volume on 

that street. There does not appear to be a direct 

correlation between traffic counts and the 

effectiveness or need for street sweeping. There 

are other pollutants such as litter, debris, and 

grass clippings etc. that could be detrimental to 

stormwater quality that are de-emphasized by 

the Permit's focus on traffic counts. This 

section should therefore be revised to both 

specify the types of pollutants the Copermittees 

should be seeking to reduce with their street 

sweeping programs, and to provide the 

Copermittees with the discretion to utilize street 

sweeping in a manner that maximizes its 

effectiveness.

This comment is a repeat comment previously 

raised by the City of Lake Forest, City of Laguna 

Hills, City of Aliso Viejo, City of Dana Point 

and County of Orange in regards to a previous 

version of the Tentative Order (R9-2007-0002).  

The section protested by the City of Lake Forest 

(D.3.a.5 for "toxic automotive byproducts") was 

removed in the July 06, 2007 Response to 

Comments.  The requirement has not been 

present in Tentative Orders R9-2008-001 or R9-

2009-002.  Thus, the requested change was 

made almost two years ago and further changes 

are not warranted.
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215 7 Existing Development F.3 The North Orange County permit, which the 

City will also be required to implement, no 

longer includes a mobile business tracking 

requirement. Instead, the North Orange Permit 

requires the County, as the principle permittee 

to develop a program over the next permit term 

that could be implemented by all of the 

Copermittees. This approach is preferable to the 

language in the Draft Permit because it gives 

the Copermittees the

flexibility to develop a program they mutually 

agree upon. 

For that reason, the City requests that the 

SDRWQCB either remove the mobile business 

provisions from the Draft Permit, or replace 

them with language similar to that in the North 

Orange County permit.  Draft Permit Section 

F.3.b.(3) requires the Copermittees to develop 

and implement a

program to reduce the discharge of pollutants 

from various types of mobile businesses. This 

section requires Copermittees to develop a 

listing of mobile businesses, and requires the 

Copermittees to develop and implement a 

number of measures to limit the discharge of 

pollutants from them. As a practical matter, 

these requirements will be very difficult to 

enforce for the following reasons:

1. What constitutes a mobile business is not 

well defined;

2. Mobile businesses operate in multiple 

jurisdictions and cannot be tracked as to time 

and place;

3. Mobile businesses may operate on private 

property out of the City's view;

and

4. Additional staff time will be required to roam 

the City looking for mobile businesses.

The Fact Sheet that the SDRWQCB has issued 

in support of the Permit states that the Permit 

has targeted mobile businesses for special 

attention because the Copermittees reported 

that discharges from such businesses have been 

difficult to control with existing programs. 

Rather than finding a solution for this problem, 

the Permit directs Copermittees to implement a 

number of non-descript solutions that will not 

necessarily

make regulation of mobile businesses any 

easier. The SDRWQCB should therefore revise 

this section of the Permit to provide the 

Copermittees with the discretion to focus on 

mobile sources when they feel it is necessary, or 

if they identify mobile businesses as a 

significant source of stormwater pollution 

within their jurisdiction.

Please see response to Comment 24, 29 and 256.

Due to the nature of mobile businesses, it is 

unclear why the Copermittees should "focus on 

mobile sources when they feel it is necessary, or 

if they identify mobile businesses as a 

significant source of stormwater pollution within 

their jurisdiction".  Mobile businesses should be 

focused upon for illicit discharges as part of the 

IC/ID program at all times, and should 

implement BMPs to reduce pollutants in storm 

water to the MEP.  It is unclear how the 

Copermittees would distinguish what constitutes 

necessity and when a mobile business is a 

significant source of pollutants.

Draft Response to Comments R9-2009-0002 Page 151 of 198

0004706



Comment

No. Commenter Subject Section Specific Comment Comment Response

216 7 General H Draft Permit Section F. requires the 

Copermittees to conduct an annual fiscal 

analysis of the capital, operation, and 

maintenance expenditures necessary to 

implement the Permit's requirements. This 

section additionally requires each analysis to 

"include a qualitative or quantitative 

description of fiscal benefits realized from 

implementation of the stormwater protection 

program." A review of the Fact Sheet indicates 

that the Permit is requiring the Copermittees to 

conduct an economic benefits analysis of their 

respective stormwater programs.

This requirement is unnecessarily duplicative. 

As described in the Report of Waste Discharge, 

the Copermittees have already committed to 

develop a fiscal reporting strategy to better 

define the expenditure and budget line items 

included in the fiscal report. Furthermore, the 

SDRWQCB is already required to take the 

economic benefits and burdens of their actions 

into account when issuing stormwater permits. 

(See City of

Burbank v. State Water Resources Control 

Board (2005) 35 Cal.4th 613; and California 

Water Code § 13263.) Requiring the 

Copermittees duplicate these requirements is a 

waste of resources that could be better spent on 

implementing other Permit provisions.

Accordingly, this section should be modified to 

encourage rather than require the Copermittees 

conduct such an analysis.

This section of the Permit additionally requires 

each Copermittee submit a business plan that 

identifies a long term funding strategy for 

program evolution and funding decisions.

The Copermittees do not always have 

information on the future sources of funding as 

it is not often readily available. This makes 

production of such a document difficult. The 

SDRWQCB does not need to know the funding 

sources for each Copermittee's stormwater 

program. Requiring such a report is 

overreaching in a manner that will 

unnecessarily cost the Copermittees additional 

time and resources. This section of the Permit 

should therefore be modified to encourage 

rather than require the Copermittees develop a 

business plan.

Section H has been expanded in order to develop 

more useful and meaningful fiscal reporting.  

Please see response to Comment Nos.141 and 

142.  In regards to the  Copermittees assertion 

that they have proposed a similar program in 

their Report of Waste Discharge, that document 

is not a binding or enforceable document.  When 

drafting the Tentative Order, the permit writers 

consider the information provided in the Report 

of Waste Discharge by the Copermittees.  The ad 

hoc  funding of storm water programs in some 

jurisdictions may lead to Permit non-

compliance.  This requirement will improve the 

long-term viability of storm water programs and 

thus Permit compliance leading to better 

protection of water quality standards.  The 

difficulty in providing information on the future 

sources of funding would only be where that 

funding has not been identified.  Not identifying 

future funding for the storm water program puts 

in jeopardy in multi year planning and 

implementation for projects (structural and non-

structural) that are needed to reduce pollutants in 

storm water discharges to meet water quality 

standards.

Please note that  the Business Plan requirement 

(H.3) has been removed from the Tentative 

Order.
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217 7 unfunded mandate General The Draft Permit includes numerous 

requirements that exceed the requirements of 

federal law. While the SDRWQCB has the 

authority to include such requirements in the 

Draft Permit, it must comply with the statutory 

requirements set forth in the California Porter 

Cologne Water Quality Control Act. (City o 

fBurbank v. State Water Resources Control Bd. 

(2005) 35 Cal. 4th 613.) This includes making 

the findings required by Water Code sections 

13000, 13241 and 13263. Additionally, as 

these requirements represent state, rather than 

federal, mandates, if they are included the final 

permit, the Copermittees are entitled to 

reimbursement from the State for the costs 

associated with implementing them. (California 

Constitution, Article XIII B, § 6.)

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

218 8 ASBS B The City of Laguna Beach has reviewed the 

language pertaining to ASBS in the Tentative 

Order and suggests removing #5 from page 18 

and #5 from page 20. The City is not opposed 

to using ASBS drainage as criteria for 

identifying LID retrofit opportunities as seen on 

page 66 of the

Tentative Order. Possible alternative language 

in place of the deleted text may read: "Dry and 

we  weather discharges into ASBS or SWQPAs 

are separately regulated by the State Board" 

The City feels that adding an ASBS discharge 

prohibition to the permit is not necessary 

because the

ASBS discharge prohibition is covered in much 

more detail by the (draft)"Special Protections 

for  Selected Storm Water and Nonpoint Source 

Discharges into Areas of Special Biological 

Significance" issued by the State Board. 

Having two branches of the same agency 

regulating the

ASBS is simply an extra burden on City and 

State personnel with no measurable water 

quality benefit.  Laguna Beach has focused 

water quality control and storm water BMP 

efforts in the Heisler Park ASBS over the past 

several years and has achieved measureable 

results. The ASBS language in the permit is not 

necessary to further these efforts. Since the City 

faces enforcement actions from the State Board 

for illegal discharges outside the NPDES 

permit, the City requests the deletions noted 

above.

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.

Draft Response to Comments R9-2009-0002 Page 153 of 198

0004708



Comment

No. Commenter Subject Section Specific Comment Comment Response

219 9 Existing Development B Federal and state laws require that commercial 

buildings install fIre suppression systems the 

majority of which include standard ceiling 

sprinklers. These systems are seldom used, 

resulting in water typically sitting in piping for 

fIve years, or until required testing results in its 

discharge. During that time, harmful pollutants 

such as chemicals, rust, oils, disease-causing 

agents, nitrates, minerals and bacteria build up 

in the standing water and are discharged onto 

open surfaces and into storm drains.  It has 

been estimated that sprinkler technicians flush 

about 2.35 gallons of water per square foot 

through piping during testing. California has 

roughly 460,000 to 550,000 commercial 

buildings containing between 6.6 billion to 7.0 

billion square feet of space (based on 

extrapolations from the Energy Information 

Administration report Overview of Commercial 

Buildings 2003). At 2.35 gallons per square 

foot, about 2.9 billion to 3.2 billion gallons of 

polluted water are discharged from buildings 

every year. The vast majority of this amount 

drains into our oceans and waterways while the 

remainder is left to percolate into the water 

table, a source of fresh water for many cities.

Several California municipalities, in 

compliance with Federal Clean Water Act and 

the NPDES, require sprinkler technicians to 

capture polluted fire sprinkler discharge at the 

source and to transport it to purification 

centers. Moreover, there are other emerging 

developments that are more portable, easier to 

use and capable of processing water at the 

source. They include the newly developed 

portable water cleaning process of Hydro(gen) 

Innovations Inc. and Abtech Corporation's 

Smart Sponge called the EcoSmart Filter which 

is used in draining maintenance.

Given that there are newer technologies and 

easier means for fire sprinkler companies to 

contain and clean polluted water, it is 

imperative that the California EPA and Water 

Quality Boards move to the next step - 

mandating building owners and managers and 

fire sprinkler technicians to clean polluted 

water before discharging it into public storm 

drain systems. This would also require ensuring 

that there is oversight and authority to cite and 

prosecute so that laws are being met and that 

those involved are acting within the 

requirements of state law.

To date, no municipalities (Copermittees) have 

identified discharges or flows from fire fighting 

as significant sources of pollutants to waters of 

the United States.  Thus, under 40 CFR 

122.26(d)(B)(1), such flows are not required to 

be addressed as illicit discharges.  The Federal 

Register (55 Fed Reg 48037), however, states 

that:

"In the case of fire fighting it is not the intent of 

these rules to prohibit in any circumstances the 

protection of life and public or private property 

through the use of water or other fire retardants 

that flow into separate storm sewers.  However, 

there may be instances where specified 

management practices are appropriate where 

these flows do occur (controlled blazes are one 

example)."

The Regional Board contends that the flushing 

of building fire suppression systems (e.g. fire 

sprinklers), constitutes a fire fighting 

maintenance activity.  The Federal Register (55 

Fed Reg 48037) allows the Director to "include 

permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate.”  

The Regional Board has identified that 

maintenance of building fire suppression 

systems results in a discharge that contains 

waste, and as such new language has been added 

requiring Copermittees to address these 

maintenance activities as illicit discharges.
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220 10 General Finding To support the programmatic approach to water 

quality and water body protection that has 

taken place in southern Orange County, the 

Regional Board should incorporate into the 

Final Order two new Findings in Section D.4 

Watershed Runoff Management as

follows:

d. The South Orange County municipal storm 

water permits have, since the first term permit, 

directed the co-permittees to implement 

methods of coordinating land use planning at 

the watershed scale and to address the impacts 

of development on water resources as early in 

the planning process as possible. In response to 

those pelmit requirements, the County and 

cities in South Orange County developed 

processes to review and approve land use plans 

in a way that implemented these requirements. 

The County's approval of the Ranch Plan 

embodies the results of this process, and 

exemplifies what can be achieved when the co-

permittees and the development community 

embrace the goals and intent

of the water quality regulatory program.

e. The San Juan Creek Watershed and Western 

San Mateo Creek Watershed Special Area 

Management Plan and Southern Subregion 

Habitat Conservation Plan, both regional 

watershed-based planning programs, will 

contribute to the protection of beneficial uses 

through i) the conservation and management of 

the Southern Subregion Habitat Reserve and its 

associated Aquatic Resource Conservation 

Areas and ii) implementation of the site design, 

source control, treatment control, and 

hydromodification control measures contained 

in the Conceptual Water

Quality Management Plan for Priority 

Development Projects within the SAMP and 

HCP Study Areas.

It is not appropriate for the Tentative Order to 

include  findings or requirements for a specific 

development project.  Where appropriate, the 

Tentative Order may be changed to address 

commonalities in all new development.  While 

Regional Board staff participated in an advisory 

role for the SAMP process, the Regional Board 

addresses dredge and fill impacts to waters of 

the United States that require a federal permit by 

issuing individual 401 Water Quality 

Certifications, pursuant to Section 401 of the 

Clean Water Act.  As such, these findings are 

not included in the Tentative Order.
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221 10 LID F.1 The proposed development project critetia and 

requirements contained in Section F.l (i.e., 

Sections F.l(c), F.l(d)(4), and F.l.(h)(6») do not 

provide for Projects that have addressed these 

requirements through the development and 

application of basic principles of hydrology and 

geomorphology at the sub-watershed and 

watershed scale. For example, the first LID 

BMP on page 26 of the Revised Tentative 

Order states "Conserve natural areas, including 

existing trees, other vegetation and soils". In 

our case, this LID BMP has been accomplished 

at the watershed scale resulting in 20,868 acres 

of RMV lands that will be preserved as open 

space (including all main stem creeks) and 

dedicated to a Habitat Reserve over time. Table 

1 (attached) takes each Site Design BMP, 

Buffer Zone and Infiltration and Groundwater 

Protection requirement from this section and 

illustrates how this has been achieved at the 

watershed and sub-watershed scale on RMV. 

Additionally, an excerpt from the WQMP that 

summarizes the Watershed Planning Principles 

and approaches taken by RMV to implement 

these principles is provided in Attachment 1.

Because of the protections to water quality and 

water bodies achieved through watershedbased 

projects such as the Ranch Plan, the Regional 

Board should define Watershed Planning as an 

alternative and co-equal approach to the project-

specific requirements as follows:

Suggested Language Insert for the Tentative 

Order Section F. 1.(c) (p. 27):

Suggest insetiing the following new item (8) to 

Section F.l.(c):

"Alternative Performance Critetia for 

Watershed-Based Projects. Where a Project has 

been prepared using watershed and/or sub-

watershed based water quality, hydrologic, and 

fluvial geomorphologic planning principles that 

meet the intent of the criteria and reguirements 

of this Order, such standards shall govern 

review of Projects with respect to Section F.l.of 

this Order and shall be deemed to satisfy this 

Order's requirements for LID/site design, buffer 

zone, infiltration and groundwater protection 

standards, source control, treatment control, 

and hydromodification control standards."

We agree with the commenter on the importance 

of watershed and sub-watershed based planning 

and development to protect water quality.  The 

Tentative Order's requirements have been 

changed to allow regional LID treatment 

approaches.
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222 11 General General As described in the Little Hoover Commission 

Report (January 2009), policies developed on a 

Regional Water Quality Control Board 

(Regional Board) by Regional Board basis 

result in ineffective and inefficient stormwater 

programs. The Little Hoover Commission 

Report specifically

states:

The Commission found a critical need for a 

more unified regulatory agency that has clear 

priorities and procedures that can be 

implemented throughout the state. While 

current statutes give the State Water Resources 

Control Board ample authority to direct the 

nine Regional Water Quality Control Boards, in 

practice the regional boards are too 

independent, with differing policies and 

processes on even some of the most

important statewide issues. (Page 93)

Many of the Findings and Provisions set forth 

in the Draft South OC MS4 Permit represent 

significant shifts in policy on issues that are of 

statewide importance. Several of these are 

identified herein and as described are 

inconsistent with the Federal Regulations, State 

policy as established by the State Water 

Resources Control Board (State Board), and/or 

current statewide practices and understanding. 

Such significant changes in policy related to the 

administration and implementation of the 

NPDES Phase I MS4 stormwater permit 

program should be addressed by the State 

Board, through the development of a statewide 

policy and should not be independently 

implemented by the San Diego Regional Board.

Please see comment #24 regarding consistency 

on a statewide level.
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223 11 NEL B The NPDES Phase I MS4 permits issued in 

California since 1990 have reflected a clear 

understanding that Clean Water Act (CWA) 

section 402(p)(3)(B)(iii), which defines that the 

"discharge of pollutants" must be reduced to the 

Maximum Extent Practicable (MEP), also 

applies to the discharge of pollutants that may 

exist in non-stormwater. This understanding 

reflects the reality that, although the discharge 

from a MS4 may constitute a point source to 

the receiving water, the sources of the 

pollutants are often "non-point" in nature. 

Additionally, unlike industrial wastewater 

discharges, pollutants that may be in both wet 

and dry weather runoff are not under the direct 

control of the MS4 Permittees and cannot 

practicably be regulated or eliminated as 

though this were the case.  Dry weather non-

point source discharges can be described as 

akin to other property related land use 

violations - on a long-term basis they can be 

managed, but never eliminated. The Draft 

South OC MS4 Permit proposes to re-define the 

performance standards, and exclude non-

stormwater from being subject to the MEP 

performance standard and require strict 

prohibition similar to an industrial wastewater 

discharge. Implementing MS4 permit 

provisions that deviate from the MEP 

performance standard should not be made at the 

discretion of Regional Board staff.  If the 

Regional Board believes that such a shift in 

policy or standard is necessary, the Regional 

Board should pursue a statewide policy through 

the State Board. Not doing so continues to 

impose inconsistent and ineffective regulations 

upon the regulated community, an outcome 

which was criticized in the Little Hoover 

Commission report.  Additionally the strict 

prohibition of non-stormwater discharges as 

required in the Draft South OC MS4 Permit is 

contrary to the Final Phase I Regulations, 

55FR222, on Page 48037 which state:

EPA is clarifYing that section 402(P)(3)(b) of 

the CWA (which requires permits for municipal 

separate storm sewers to 'effectively' prohibit 

non-stormwater discharges) does not require 

permits for municipalities to prohibit certain 

discharges or flows of non-stormwater to waters 

of the United States through municipal separate 

storm sewer systems in all cases. Accordingly 

122.26(d)(2)(iv)(B)(l) states that the proposed

management program shall include: "A 

description of a program including inspections, 

to implement and enforce an ordinance, orders 

or similar means to prevent illicit discharges to 

the municipal separate storm sewer system. "

As clearly stated in the regulations, the 

'effective' prohibition of non-stormwater 

discharges does not require 'strict' prohibition, 

but rather a management program focused on 

prohibiting illicit discharges to the MS4 

system. Further, the clear intent of the Federal 

regulations is that only those exempted non-

stormwater discharges that are found to be 

illicit discharges be managed. It was not 

expected that whole classes of exempted 

discharges would be prohibited.

Please see response to Comments 39, 43, 44, 52, 

and 77.
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224 11 Overirrigation B The Draft South OC MS4 Permit removes 

landscape irrigation, irrigation water and lawn 

watering (collectively, "irrigation runoff') from 

the list of conditionally-exempted discharges.  

Regional Board staff has asserted that data 

submitted by the Orange County MS4 

Permittees supports this action.  However, the 

Orange County MS4 Permittees do not draw 

the same conclusions from their data. In any 

case, the data leading to the Regional Board's 

conclusion is specific to Orange County, and as 

such, incorporation of a similar requirement in 

Riverside County would be inappropriate and 

unwarranted.  Nevertheless, the Riverside 

County Permittees have identified the following 

issues with the approach the Regional Board is 

taking in the prohibition of irrigation runoff.

This Tentative Order applies to South Orange 

County.  The applicability of removing the 

exemption for Riverside County is best 

addressed at the time of reissuance of the permit 

for their region.

Please see response to Comments 28, 52, 75, 77, 

and 174.

Furthermore, the Federal Register (55 Fed Reg 

48037) clearly states that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate."

225 11 Overirrigation B At the May 6th public workshop Regional 

Board staff stated that their "hands were tied" 

and that the Regional Board is "required" to 

prohibit discharges of irrigation runoff. On the 

contrary, when conditionally exempt discharges 

are determined to be a source of pollutants to 

receiving waters, there is no requirement that 

they be outright prohibited.  Both the Final 

Phase I Rule V.55 No. 222, page 48037 and 

40CFR 122.26 (d) (2) (iv) (B) (I) clearly state 

that these "non-stormwater discharges or flows 

shall be addressed (emphasis added) where 

such discharges are identified by the 

municipality (emphasis added) as sources of 

pollutants to waters of the United States." 

Finding C.14 in the Draft South Orange County 

MS4 Permit inappropriately adds onto this 

language by stating that "Exempted discharges 

identified as a source of pollutants are required 

to be addressed through prohibition. The term 

'addressed' does not implicate nor require 

prohibition, but instead, and as described in the 

above referenced final rule, should consist of a 

"program, including inspections, to implement 

and enforce an ordinance, orders or similar 

means to prevent (the discharge) to the 

municipal storm sewer." The Federal 

regulations clearly do not require the 

prohibition of irrigation runoff and as such (and 

not withstanding the other comments herein on 

this matter) the language in Finding C.14 

should be removed.

The Regional Board maintains that exempted 

non-storm water discharges that are identified as 

a source of pollutants are to be "addressed" via 

effective prohibition.  Please see response to 

Comments 52 and 77.

The reference from 40 CFR 122.26(d)(iv)(B) 

reads as follows:

"A description of a program, including a 

schedule, to detect and remove (or require the 

discharger to the municipal separate storm sewer 

to obtain a separate NPDES permit for) illicit 

discharges and improper disposal into the storm 

sewer.  The proposed program shall include: 

(1) A description of a program, including 

inspections, to implement and enforce an 

ordinance, order or similair means to prevent 

illicit discharges to the municipal separate storm 

sewer system; this program shall address all 

types of illicit discharges, however the following 

categories of non-storm water discharges or 

flows shall be addressed where such discharges 

are identified…"

The Regional Board maintains that exempted 

discharges that are identified as a source of 

pollutants are to be prohbited and subsequently 

addressed by the Copermittees as illicit 

discharges.

Draft Response to Comments R9-2009-0002 Page 159 of 198

0004714



Comment

No. Commenter Subject Section Specific Comment Comment Response

226 11 Overirrigation B An MS4 Permittee's ability to eliminate 

irrigation runoff as required in the Draft South 

OC MS4 Permit is akin to any government's 

ability to eliminate crime or homelessness.  It is 

something that can be managed, but never 

eliminated.  In the April 3rd Public Workshop, 

Regional Board staff stated that they intend to 

use discretion when enforcing this permit 

provision, and not necessarily enforce it in 

every instance, pending a determination by 

Regional Board staff as to whether reasonable 

controls had been implemented.  This statement 

reveals that even San Diego Regional Board 

staff does not believe that an outright 

prohibition of irrigation runoff is reasonable or 

enforceable.  Yet, the Draft South OC MS4 

Permit includes findings and provisions that 

would nevertheless put the MS4 Permittees in 

unavoidable non-compliance and subject to 

citizen suits for noncompliance under the Clean 

Water Act.  It is the responsibility of the 

Regional Board to develop permits that have 

clear and attainable requirements.

A programmatic approach to addressing non-

point sources of pollution (instead of 

prohibition) is especially appropriate in the case 

of irrigation runoff, where outright prohibition 

would effectively require the MS4 Permittees to 

commit significant financial and staffing 

resources in tracking down and enforcing 

against every potential source of irrigation 

runoff including broken sprinklers, 

overspraying nozzles, inappropriately set 

residential sprinkler timers, etc. The language 

in the Draft South OC MS4 Permit should 

instead be revised to promote control of 

irrigation runoff through various programs such 

as public education and cooperative programs 

with water purveyors, rather than 

inappropriately prohibiting this discharge.  

Despite implementation of an extensive and 

expensive program to attempt to enforce a 

prohibition on irrigation runoff, it is unlikely 

that such a program could ever be successful in 

completely eliminating this discharge, again 

resulting in unavoidable non-compliance. 

Additionally, when evaluating the economic 

considerations of a strict prohibition of 

irrigation runoff, implementation of such a 

program would provide little benefit to 

designated beneficial uses relative to the 

significant costs that would be required.

The Permit writers and the Orange County 

Permittees should be working together to define 

appropriate county-specific programs that can 

be written into the Draft South OC MS4 Permit 

to address this issue.

Please see response to Comments 39, 42, 43, 44, 

159 and 160.  

To be clear regarding enforcement, the Regional 

Board's goal is to enforce any alleged violation 

of the Permit that they identify.  The Regional 

Board, however, has the discretion to choose the 

level of enforcement befitting the nature and 

extent of the violation and the limited resources 

available to respond.  Violation of this discharge 

prohibition would be handled simliarly to any 

other violation of permit provisions.  The permit 

does not dictate to the Copermittees the manner 

of compliance with the prohibition.  The 

proposed changes simply remove the exemptions 

against the prohibition.  It will be up to the 

Copermittees to determine the manner of 

compliance, types of new ordinances needed and 

programs necessary to comply with the 

discharge prohibition.
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227 11 Urban Runoff General Through Finding C.2 and removal of references 

to 'urban' runoff, the Draft South OC MS4 

Permit makes the Permittees responsible for 

exceedances of water quality standards 

irrespective of the source and manner of 

discharge. While MS4 Permittees have 

successfully developed and implemented 

effective programs to control sources of 

pollution under their jurisdiction, typically 

there are entities within a watershed over which 

the Permittees have no authority/ability to 

regulate, including:

• Tribal entities

• Federal installations

• State facilities

• Agricultural operations

Additionally, some pollutants discharged from 

natural sources and conserved lands can cause 

MS4 discharges to exceed water quality 

standards. Identification and characterization of 

the sources of these natural loads is often 

beyond the technical and fiscal resources of the 

MS4 Permittees.

Despite the inability of MS4 Permittees to 

regulate the quality of discharges from these 

sources, the California Rule establishes that if 

any of these lands are upstream of lands under 

the jurisdiction of the Permittees, the Permittees 

must accept tributary flows from these areas, 

and these flows and any pollutants contained 

therein will inevitably enter the Permittees' 

MS4. The Draft South OC MS4 Permit 

stipulates that in the event these flows 

contribute pollutants that cause or contribute to 

an exceedance of water quality standards in 

receiving waters, the Permittees will be held in 

violation despite the fact that they have no 

regulatory authority to control these sources.

In contrast, State law specifically grants the 

Regional Board responsibility and authority to 

directly regulate the discharges from the entities 

not under the jurisdiction of the MS4 

Permittees and has the responsibility to correct 

water quality standards to accommodate 

background pollutant concentrations from 

natural sources. The USEPA has authority to 

regulate Federal facilities and tribal entities not 

under the jurisdiction of the Regional Board. It 

is inappropriate for the Regional Board to 

attempt to transfer the responsibilities of the 

Regional Board and the USEPA to MS4 

Permittees, and hold them responsible for the 

actions of dischargers over which they have no 

jurisdiction.

Please see the response to Comment No. 47.  In 

addition, since the Copermittees own and 

operate their MS4s, they cannot passively 

receive discharges from third parties (Federal 

Register 68766).

Having the legal authority to terminate a storm 

water discharge to the MS4 can be a powerful 

tool for the Copermittees to effectively control 

those storm water discharges and to compel 

implementation of best management practices 

(BMPs) from various entities.  Commenters cite 

this discussion as requiring Copermittees to 

terminate or cut-off access by various third 

parties to their MS4, which could lead to 

unintended damage from flooding.  The Fact 

Sheet, however, clearly explains that the 

development and implementation of a 

comprehensive BMP-based program is 

appropriate for controlling the contribution of 

pollutants into the MS4 system. Preventing or 

terminating access of pollutants to the MS4 is 

one of the BMPs that must be available for the 

Copermittees to use at their discretion.
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228 11 Urban Runoff Finding The Riverside County Permittees generally 

support the proposed addition of Section D.4 to 

the Draft South OC MS4 Permit in the tentative 

updates dated May 5, 2009, which clarifies that 

the intent of the permit is not to regulate natural 

sources and conveyances. However, the 

subsequent requirement to demonstrate that the 

likely and expected cause of the exceedance is 

non-anthropogenic in nature can be difficult 

and expensive for some constituents (i.e., pH, 

total dissolved solids, total suspended solids, 

metals, bacteria, etc.). In order to adequately 

demonstrate this, MS4 Permittees would be 

obligated to spend a significant amount of 

resources for each exceedance, even when the 

source of the exceedance may be found to be 

from natural sources or sources that have 

otherwise not been adequately regulated by the 

Regional Board or USEPA under existing or 

needed permits. This difficulty is also reflected 

in our comments below pertaining to the 

applicability of Water Quality Based Effluent 

Limits in stormwater permits.

The referenced finding was removed from the 

Tentative Order following discussion with the 

interested stakeholders.  Where an MS4 system 

receives runoff from natural areas, the MS4 

system unnaturally converts the discharge from a 

non-point source to a point source discharge.  

The MS4 system does not allow for natural 

infiltration and attenuation of pollutants and 

could concentrate pollutants at the discharge 

point to ultimately cause an exceedance of water 

quality standards.  The finding is not found in 

the MS4 permit adopted for San Diego County.

229 11 NEL C The Panel of Experts commissioned by the 

State Board to determine the appropriateness 

and applicability of numeric effluent limits to 

stormwater discharges (hereinafter referred to 

as the Blue Ribbon Panel), stated in their 2006 

Report: "It is not feasible at this time to set 

enforceable numeric effluent criteria for ... 

urban discharges". Despite and contrary to the 

recommendations of this State Board-

commissioned report, the Regional Board staff 

has proposed Water Quality Based Effluent 

Limits (WQBELs) as both Wet Weather and 

Dry Weather Compliance metrics in the Draft 

South OC MS4 Permit.  The Riverside County 

Permittees object to the use of WQBELs as 

compliance objectives in MS4 permits for the 

same reasons as presented in that report, and 

due to the distributed (non-point) and quite 

often random nature of the source(s) of the 

pollutants of concern.  As stated previously, the 

Riverside County Permittees have significant 

concern where the Draft South OC MS4 Permit 

departs from current State policy.  Inasmuch as 

Regional Board staff has indicated their intent 

to use the South OC MS4 Permit as a model for 

the MS4 permit to be issued to Riverside 

County, the Riverside County Permittees 

proactively outlined more appropriate approach 

for Municipal Action Levels in their January 

2009 ROWD that warrants consideration in the 

development of their MS4 permit.

Please see response to Comment 25 and 33.
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230 12 Finding Finding Change [Finding C.1] to:

"may" contain waste

This comment was addressed in the July 2007 

response to comments.  It says:

"The Findings are appropriately supported and 

have not been revised.  Finding C.1 states that 

“runoff contains waste.”  This was supported in 

State Water Board Order WQ 2001-15, which 

reviewed the previous San Diego County MS4 

Permit (Regional Board Order No. R9-2001-01). 

Discharges from MS4s to receiving waters are 

considered point source discharges to be 

regulated by NPDES requirements. Finding C.3 

notes that discharges from MS4s may cause or 

threaten to cause conditions of pollution, 

contamination, or nuisance. The Fact Sheet 

relies on national and local water quality studies 

to support this conclusion.

"Clearly, not all storm water discharged from 

MS4s is waste. Much of it is precipitation.  That 

storm water, however, can pick up waste and 

pollutants along its path to and through the 

MS4. The Copermittees must ensure 

implementation of storm water BMPs to limit 

the amount of pollution that is discharged with 

the precipitation from the MS4s. Limited storm 

water monitoring conducted by the Copermittees 

demonstrates this, and the Tentative Order 

includes requirements to conduct storm water 

monitoring at storm drains to better assess the 

conditions (Attachment E). Runoff also includes 

dry-weather discharges. In southern Orange 

County, dry-weather runoff has been 

increasingly monitored under the existing MS4 

Permit. The data demonstrates significant 

amounts of pollution that cannot be attributed to 

nonanthropogenic sources."

231 12 Finding Finding Table 2a says "Aliso Creek uses the term 

"toxicity."

Specify what kind of toxicity?

Aliso Creek is 303(d) listed for toxicity.  

Listings for toxicity are based on the evaluation 

of data from required MS4 monitoring, SWAMP 

monitoring and any other applicable data 

source.  The Regional Board evaluates any acute 

and chronic effects on organisms (e.g. Hyalla 

azteca) and compares sampling data to LC50 

values, controls, etc. to determine toxicity.

232 12 Finding Finding Finding says: "Municipal storm 

water...discharges are likely to contain.. ."

Change to:

"may" contain

Please see response to Comment  No. 230.

233 12 Finding Finding Discharges exempted are still required to be 

addressed through prohibition if they are 

identified as a source of pollutants. If specific 

types of discharges are known to be a source of 

pollutants and contribute to the degradation of 

water quality, they should not be exempt.

The finding should state that discharges 

identified as asource of pollutants should be 

addressed and not include discharges that are 

known sources of pollutants as exempt.

Finding C.14 has been clarified to prevent 

confusion.

234 12 Finding Finding Non-storm water discharges...are to be 

effectively prohibited…

Prohibiting flow will dry up wetlands; violation 

of US Army Corps of Engineers permit

The Clean Water Act requires non-storm water 

discharges to be effectively prohibited (402(p)).  

It is unclear how the prohibition of non-storm 

water discharges will violate a US Army Corps 

of Engineers permit.
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235 12 MAL Finding Basing MALs on nationwide MS4 data is not 

appropriate for this region.

Please see response to Comments Nos. 37 and 

90 as the MALs have been updated to reflect 

regional data.

236 12 WURMP Finding This is a very important finding that should be 

kept within the permit as finalized and should 

be included in future MS4 permits throughout 

the region.

Change to: "Watershed management of runoff 

does not require Copermittees to expend 

resources outside of their jurisdictions".

The proposed change is already in the March 13, 

2009 Tentative Order and has been present since 

the release of Tentative Order R9-2007-002.

237 12 unfunded mandate Finding Finding claims that the permit is not an 

unfunded mandate with one reason listed as 

"the local agency...[has] the authority to levy 

service charges, fees, or assessments sufficient 

to pay with this Order."

The finding should acknowledge that under 

State law, local agencies cannot levy 

assessments or property related fees without a 

majority vote of the affected electorate or 

affected property owner.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.The 

commenters request to identify the existing State 

law is superfluous because it only addresses one 

avenue for the Copermittee to raise funds.  The 

fact sheet demonstrates that numerous activities 

contribute to the pollutant loading in the 

municipal separate storm sewer system.  Local 

agencies can levy service charges, fees, or 

assessments on these activities, independent of 

real property ownership. (See, e.g., Apartment 

Ass’n of Los Angeles County, Inc. v. City of Los 

Angeles (2001) 24 Cal.4th 830, 842 [upholding 

inspection fees associated with renting 

property].)  The ability of a local agency to 

defray the cost of a program without raising 

taxes indicates that a program does not entail a 

cost subject to subvention. (County of Fresno v. 

State of California (1991) 53 Cal.3d 482, 487-

488.)

238 12 unfunded mandate Finding Finding E.6 states one reason why the permit is 

not an unfunded mandate is that the 

copermittees have "requested permit coverage... 

in lieu of numeric restrictions on their 

discharges." Yet MALs are a condition imposed 

within this permit and the technical fact sheet 

in the discussion of finding D.1.h confirms that 

MALs are a form of numeric limits

If MALs remain a requirement, the finding 

should not be made that this permit does not 

constitute an unfunded mandate.

This language for the Tentative Order has been 

changed to reflect that the language applies to 

numeric limitations for discharges of storm 

water from the MS4.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

239 12 General General All references to human health need to be 

removed

This is not a public health permit

Within the San Juan Hydrologic Unit for 

Southern Orange County where the 

Copermittees MS4s discharge, all inland surface 

waters and coastal receiving waters have been 

designated as having or the potential to have the 

Contact Water Recreation 1 beneficial use per 

the San Diego Basin Plan.  This beneficial use 

includes uses of water for recreational activities 

involving body contact with water, where 

ingestion of water is reasonably possible.  These 

uses include, but are not limited to, swimming, 

wading, water-skiing, skin and SCUBA diving, 

surfing, white water activities, fishing or use of 

natural hot springs.  To protect this beneficial 

use,  the Tentative Order appropriately 

references public health.
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240 12 NEL C Table 3: MBAS, all metals

MBAS AL is lowered. Metals #'s are not 

correlated to a hardness... how to intepret this?

The Tentative Order updates includes chages to 

metal criteria according to receiving water 

hardness per the Policy for Implementation of 

Toxics Standards for Inland Surface Waters, 

Enclosed Bays, and Estuaries of California..

241 12 MAL D This section is not consistent with D.1.h and 

the discussion of the finding in the 

Supplemental Fact Sheet.

The fact sheet states "Compliance with MAL 

levels is considered at least compliant with the 

Maximum Extent Praticable (MEP) regulation 

for storm water" and explains why "MALs have 

been determined to be the appropriate 

regulatory measurement of achieving the 

[MEP]."

Permit section D.3 should be revised to state 

"compliance with MAL levels is considered 

compliant with MEP."

Please see response to Comment 33.

It is important to note that MAL monitoring 

results which do not exceed MALs do not create 

a presumption that MEP is being met, nor does 

it exempt Copermittees from implementing other 

programs and requirements under the Tentative 

Order.

242 12 unfunded mandate D The finding states one reason why the permit is 

not an unfunded mandate is that the 

copermittees have "requested permit coverage... 

in lieu of numeric restrictions on their 

discharges." The technical fact  sheet in the 

discussion of finding D.1.h confirms that 

MALs are a form of numeric limits.

Remove the requirement for MALs, a form of 

numeric limits.

Please see response to Comment 33.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

243 12 SUSMP F.1 An NPDES permit should address pollution of 

surface waters  and clarify what level of effort 

is considered  MEP. Pest control is handled by 

other regulations.

Remove

The Regional Board received comments from 

the Orange County Vector Control District on 

the 2007 draft of the Tentative Order.  When not 

properly designed or maintained, certain BMPs 

implemented or required by municipalities for 

runoff management may create a habitat for 

vectors.  Post construction BMPs must not be a 

nuisance to the public; therefore, it is 

appropriate that the BMPs be designed to 

prevent vector issues.  The Tentative Order 

includes universal requirements to address 

vectors rather than prescriptive requirements, 

because the specific requirements are more 

appropriately applied by local vector control 

agencies.

244 12 LID F.1 It is very challenging to incorporate LID when 

widening  public roads. Allowance for building 

BMPs in roadways outside of the project 

footprint would allow for more  successful 

implementation of LID in context of the  

watershed.

Provide more latitude for applying the LID 

substitution program to roads, highways and 

freeways, with measures to ensure that the 

substitution attains equivalent water quality 

benefit.

The Tentative Order's requirements for low 

impact development have been modified to be 

consistent with Region 8's recently adopted MS4 

permit for North Orange County.  The 

substitution program is to be developed by the 

So. Orange County Copermittees.
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245 12 Hydromod F.1.h Requiring all PDPs to achieve less than 5% EIA 

may be  infeasible, particularly if the definition 

of a PDP includes redevelopment of an existing 

roadway.  Also, requirements for a mandatory 

maximum EIA tend to be counter to smart 

growth goals which are a better approach when 

viewed at the watershed level.

Either remove the requirement since LID 

requirements already exist in the permit, or 

provide more allowance for determining 

feasibility and allow

exceptions for projects that are consistent with 

a smart growth master plan.

The Regional Board has removed the language 

requiring maximum 5 percent EIA from the 

interim hydromodification requirements.  Please 

see section F.1.d.(4) of the Tentative Order for 

LID requirements.

246 12 Hydromod F.1.h Allowance for in-stream controls is appropriate 

but need to provide more clarification on what 

is meant by  requirements "geomorphically 

referenced channel design techniques."

Provide additional clarity.

The above referenced term has been deleted 

from the Tentative Order.

247 12 Hydromod F.1.h. Requiring curve hydrograph matching and less 

than 5% EIA and LID, seems redundant. If a 

project applicant significantly demonstrates 

hydrograph matching and includes LID where 

appropriate according to the site specific 

feasibility study, then that should be sufficient.  

For small projects it may be more effective to 

allow the applicant to incorporate a specified 

level of LID instead of hydrograph matching or 

a maximum EIA. Requiring continuous 

simulation modeling would be very 

unreasonable for small projects; therefore the 

nomograph or other simpler methods should be 

offered as an option.

Consider revising interim hydromodification 

requirements based on this rationale.

The Regional Board agrees that both curve-

matching and 5 percent EIA criteria are 

redundant.  The EIA discussion has been 

removed from this section of the Tentative Order.

248 12 WURMP G "Goal ofthe work plan to is to..." 

Typo

The typo has been corrected.

249 12 Existing Development F.3 Establishes deadline for flood control retrofit 

evaluation.

This requirement would require a substantial 

effort on behalf of Copermittees due to the high 

number of these types of structures. Therefore, 

the City suggests a phased or tiered evaluation 

approach be considered.

Comment Noted.  Provision F.3.a(4) shall be 

modified to as follows:

The inventory and evaluation must be completed 

and submitted to the Regional Board in the 

second year Annual Report after issuance of this 

Order.

250 12 Existing Development F.3. Allows for Copermittees to "optimize" their 

municipal sweeping programs based on several 

factors (land type, season, trash pick-up 

schedules, etc.) as opposed to our Permit that 

requires mandatory sweeping frequencies 

dependant on trash volumes. The City views 

this approach as more efficient means of 

conducting its jurisdictional street sweeping 

programs as it affords Copermittees greater 

flexibility in making decisions and the ability to 

tailor fit  solutions based on the often unique 

challenged faced  by Copermittees. The City 

further encourages the Regional Board to apply 

this adaptive approach to  other municipal 

programs as the City feels it would result in 

both more efficient programs and enhanced

compliance.

Comment noted.
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251 12 Existing Development F.3. Sections (a) and (b) are redundant.

The City recommends deletion of section (b) as 

the implementation of the provisions in section 

(a) would maximize pollutant reductions by 

providing greater flexibility to Copermittees to 

manage their programs.

Provision F.3.a.(7)(b) has been retained within 

the Order.  Please note that as an illicit discharge 

into the MS4, sewage infiltration is to be 

eliminated, not reduced (please see response to 

Comment 39).  40 CFR 122.26(d) requires that 

Copermittees use controls, as necessary, to limit 

the infiltration of sewage into the MS4 system.  

As an illicit discharge, it is expected that these 

controls will prevent and eliminate infiltration 

and seepage from the sanitary sewer.  The 

controls listed under section (b) are BMP 

measures that currently should be a part of the 

Copermittees IC/ID program to prevent and 

eliminate illicit discharges.  It is unclear how 

deletion would provide greater flexibility, as 

Copermittees are already required to implement 

these BMPs.

252 12 Existing Development F.3. Permit adds new subheading text "Added 

"ESAs and 303(d) Listed Waterbodies' 

Recommend support of this provision since it's 

already in our permit, but the Orange County 

Permit just places more attention to these two 

waterbodies.

Development and urbanization especially 

threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a 

RARE beneficial use (supporting rare, 

threatened or endangered species) and CWA 

303(d)-impaired water bodies. Such areas have a 

much lower capacity to withstand pollutant 

shocks than other areas. In essence, sites and 

sources that are ordinarily insignificant in 

impacting the environment may become 

significant in a particularly sensitive 

environment. Therefore, additional control to 

reduce pollutants from new and existing 

development and commercial/industrial sites and 

sources may be necessary for areas adjacent to or 

discharging directly to an ESA.

ESAs are defined in the Order as

“Areas that include but are not limited to all 

CWA Section 303(d) impaired water bodies; 

areas designated as Areas of Special Biological 

Significance by the Basin Plan; water bodies 

designated with the RARE beneficial use by the 

Basin Plan; areas designated as preserves or 

their equivalent under the Natural Communities 

Conservation Program within the Cities and 

County of Orange; and any other equivalent 

environmentally sensitive areas which have been 

identified by the Copermittees."

253 12 Existing Development F.3.b. Deleted "as necessary to comply with this 

Order."

Recommend that this text be included in this 

provision in order to provide flexibility. Our 

permit has this text in the same provision.

Comment noted.  Presence or absence of the 

language does not reduce the Copermittee's 

flexibility to comply with this Order.  No change 

to the permit is made at this time.

254 12 Existing Development F.3.b Other sites and sources with a history of 

unauthorized discharges. 

This will add an unknown number to the 

inventory.

Provision F.3.b.(1)(a)(i)[z] is listed so that a 

Copermittee does not exclude a site or source 

from their inventory just because the category 

has not been listed in [a] throuhg [y].  This 

subprovision also further refines the scope of 

what is expected by the included language "with 

a history of un-authorized discharge to the 

MS4."  Therefore, no changes to the Tentative 

Order are made.
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255 12 Existing Development F.3.b Permit requires, besides implementing BMPs 

design and implementation, that additional 

measures be based on inspections, incident 

responses, and water quality data.  This is a 

new language provision, which is not in our 

Permit. 

Recommend support of this provision because 

it provides guidance on how to design 

"additional measures."

Provision  F.3.b(2)(d) is a straight forward 

requirement that directs Copermittee's to 

implement BMPs at commercial or industrial 

facilities or require facility owner/operators to 

implement previously designated BMPs at the 

facilities to reduces discharges of storm water 

pollutants from the MS4 to the MEP, and 

prevents discharges from the MS4 from causing 

or contributing to a violation of water quality 

standards.  "Additional measures" are those 

BMPs or other measures that when implemented 

(as seen/learned during past inspections or past 

implementation history ) are successful in 

reducing discharges of storm water pollutants to 

the MS4 to the MEP, and preventing discharges 

from the MS4 from causing or contributing to a 

violation of water quality standards.  No change 

to the permit is warranted.

256 12 Existing Development F.3.b This provision is in our permit but as a 

standalone provision - "Regulation of Mobile 

Businesses." Draft Orange County Permit 

transfers this provision to the BMP subsection.  

Recommend support of this provision, since it's 

currently in our permit, and it appears the 

transfer is intended to place more attention on 

BMP

implementation for this business type.

The Regional Board notes the City of San 

Diego's support for this provision.  Provision 

F.3.b.(3) requires each Copermittee to develop 

and implement a program to reduce the 

discharge of pollutants from mobile businesses 

to the MEP. Mobile businesses are service 

industries that travel to the customer to perform 

the service rather than the customer traveling to 

the business to receive the service.  Examples of 

mobile businesses are power washing, mobile 

vehicle washers, carpet cleaners, port-a-potty 

servicing, pool and fountain cleaning, mobile pet 

groomers, and landscapers. These mobile 

services produce waste streams that could 

potentially impact water quality if appropriate 

BMPs are not implemented.  Order No. R9-2002-

01 also requires BMP implementation for certain 

mobile businesses (e.g., mobile vehicle washing 

and mobile carpet cleaning). The requirements 

of Order No. R9-2009-0002 are not significantly 

different from the existing requirements. The 

Order specifies mobile businesses for special 

attention based on reports from the Copermittees 

that mobile businesses have been difficult to 

control with existing programs.

Mobile businesses present a unique difficulty in 

storm water regulation. Due to the transient 

nature of the business, the regular, effective 

practice of unannounced inspections is difficult 

to implement. Also, tracking these mobile 

businesses is difficult because they are often not 

permitted or licensed and their services cross 

Copermittee jurisdictions. Mobile businesses 

that operate within a municipality may be based 

in another municipality or even outside the 

Region. The Order takes into account the 

difficulties in regulating mobile businesses. 

Because BMPs have been developed already, but 

communication with mobile businesses may be 

difficult, the Order provides broad flexibility to 

the Copermittees for developing a targeted 

program within the Commercial portion of each 

JURMP.
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257 12 Existing Development F.3.b Permit contains a new reporting requirement. 

The Copermittee will be mandated to notify the 

Regional Board of any facilities with potential 

SW violations prior to the rainy season. 

Recommend deletion of this provision; already 

provide this information in our JURMP annual 

report and periodic reports to the Regional 

Board.

No modification to the Order is made.  Provision 

F.3.b(4)(b) is the standard requirement to report 

non-compliant sites to the Regional Board and is 

consistent with the reporting requirements of 

Provision K.  The section provides more specific 

reporting requirements to enable the Regional 

Board to evaluate and prioritize inspections.  

Since the Annual JRMP is submitted to the 

Regional Board on or before September 30 prior 

to the wet season (October 1 - April 30) this 

requirement is not duplicative.  Language has 

been added to clarify that the information may 

be provided in the JRMP. Please also see 

response to Comment No. 178.

258 12 Existing Development F.3.b Annually notify the Regional Board, prior to 

the commencement of the wet season of all 

Industrial Sites with potential violations of the 

General Industrial Permits.

Recommend deletion of this provision. This is 

an extra reporting requirement. We already 

report this to the Regional Board in our Annual 

report as well as throughout the year as 

inspections occur.

Please see response to Comment 257.

259 12 Existing Development F.3.b  At a minimum 20 percent of sites inventoried 

are to be inspected (excluding mobile sources 

and food facilities) must be inspected each 

year. 

Recommend deletion of this provision. This 

lowers the percentage of inspections but does 

not give credit for inspecting food facilities to 

meet the 20% inspections. Food facilities must 

still be inventoried and included in the overall 

number that is used to calculate the 20%. This 

would result in us inspecting approx. 50% of 

our inventory every year (-10,000/year).

Provision F.3.b.(1) requires a Copermittee to 

establish an inventory of commercial 

sites/sources that could contribute a significant 

pollutant load to the MS4.  Eating or drinking 

establishments, including food markets, are 

listed as commercial site/sources to be included 

within an inventory.  Provision F.e.b.(4)(c) 

describes the frequencies by which a Copermitte 

must inspect those facilities on the inventory 

excluding mobile sources and food facilities, 

therefore a Copermittee would subtract the 

number of food facilities, mobile automotive 

washing, and mobile carpet cleaners from their 

inventory before taking 20 percent to determine 

the number of inspections required each year.  

The intent of Provision F.3.b(4)(c) is to give the 

Copermittee flexability to inspect the top 20 

percent of their worst commercial / industrial 

sites for storm water violations each year.  The 

requirement is flexible such that the facilities 

that are included in that 20 percent may change 

from year to year.  Inspection requirement for 

food facilities is covered under Provision 

F.3.b(4)(d).

260 12 Existing Development F.3.b Each food facility must be inspected annually

This dramatically increases the number of 

inspections required.

No change is made to Provision F.3.b.(4)(d).  

Restaurants are potential significant sources of 

storm water pollutants therefore, inspection of 

their business practices as they impact storm 

water are necessary.  To be efficient, Code 

enforcement officers trained in multiple 

disciplines may be able to visit a restaurant and 

inspect under multiple programs.
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261 12 Existing Development F.3.b. Permit requires each food facility to be 

inspected annually. This is a new inspection 

requirement, and will result in a dramatic 

increase to inspection inventory because 

provision requires inspection of each food 

facility annually.  Recommend deletion of this 

provision. Although the data is not in, the 

WURMP inspections program is attempting to 

identify certain food facilities (outdoor eateries 

vs. indoor eateries) which may be more prone 

to pollutant generation. It will not be efficient to 

inspect food facilities that are NOT prone to 

storm water contamination which this provision 

proposes to do by requiring inspection of each 

food facility.

No change is made to Provision F.3.b.(4)(d).  

Restaurants are potential significant sources of 

storm water pollutants therefore, inspection of 

their business practices as they impact storm 

water are necessary.  To be efficient, Code 

enforcement officers trained in multiple 

disciplines may be able to visit a restaurant and 

inspect under multiple programs.

262 12 Existing Development F.3.b Permit adds this new provision "To the extent 

that third part inspections are conducted to 

fulfill requirements of this Order, the 

Copermittee will 

be responsible conducting and documenting 

quality assurance and quality control of 3rd 

party inspections."  This provision provides 

flexibility for the Copermittee  to decide how to 

evaluate and conduct quality assurance of third 

party inspections. Our permit  contains these 

requirements: certification program, inspection 

form templates, etc, which the Orange County 

permit does not contain.

Recommend support of this provision due to 

flexibility

Provision F.3.b.(4)(e) is intended to be flexibile 

in allowing a Permittee more discretion to 

develop its third party inspection program to be 

efficient and effective.  No additional change to 

the language is made at this time.  Please see 

response to Comment No. 135.

263 12 Retrofitting F.3. The first statement says Copermittee must 

"require" retrofits, but subsequent sentence says 

"shall encourage". It is not clear to what degree 

these retrofits are voluntary or mandatory, or 

how many retrofits would be sufficient to 

satisfy the permit conditions. Retrofits are only 

feasible where there is a willingness of property 

owners to participate. Additionally, there will 

be a huge fiscal burden to implement this 

requirement and we think focusing the limited 

resource on implementing LID's in new 

development proiects is alot more efficient.

Recommend deletion of this requirement

The Regional Board has updated language to 

clarify that retrofits are to be done when feasible 

and considered a high-priority. The tentative 

Order has appropriate regulations addressing the 

constraints with retrofitting on privately held 

land.

Please see response to Comments 46, 136 and 

162.

264 12 Retrofitting F.3.d. Depending on the size of the retrofit program, it 

may be challenging for municipalities to 

accommodate the costs of monitoring the 

ongoing maintenance.

Suggest further evaluation of the fiscal effects.

Please see response to Comment Nos. 46, 136, 

162 and 263.
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265 12 WURMP G Permit states that there must be an annual 

assessment of receiving water quality and use 

the information to effectively update BMP 

information and select management practices in 

response to the annual evaluation which is 

based on the annual assessment.  Improvements 

to the receiving waters most likely cannot be 

observed after only a single year of 

implementing a specific BMP or specific suite 

of BMPs. Additionally, for

a number of BMPs, implementation spans more 

than one year between concept and construction.

 

Revise the two sections to allow for longer term 

assessment of the receiving waters for the 

purpose of setting priorities and updating 

BMPs strategies for  each watershed.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring one Watershed Workplan that covers 

the 5 year permit cycle and annual watershed 

review meetings.  If assessment of a BMP 

requires more than one year, the Copermittee 

would report it during the annual watershed 

review meeting within a public setting.  

Assessments taking uncharacteristically long 

periods of time will be closely evalauted by the 

Regional Board and may trigger issuance of 

investigative or cleanup and abatement orders.

266 12 WURMP G The draft Permit states that Copermittees must 

implement and assess activities that improve 

the high priority water quality problems. While 

the City agrees with the intent of this 

requirement, it is important to note that a 

program that is structured in a way that 

mandates implementation of only activities 

guaranteed to be successful will serve as a 

major impediment to innovative approaches 

and ultimately improvements in program 

efficiencies that can lead to superior protection 

and improvement of water quality. This is 

seemingly in conflict with the intent of the 

increasingly complex  effectiveness assessment 

in Section J, which would mandate additional 

layers of assessment as a way of forcing 

program improvements. Incorporating greater 

incentives, rather than additional restrictions to 

watershed activity implementation and 

additional components to effectiveness 

assessment, if structured in away that 

encourages innovation and mandates 

improvements (rather than only mandating 

guaranteed outcomes).  The WRMP section of 

the Permit should be restructured to facilitate 

adaptive management where innovation is 

encouraged and attainment of greater 

efficiencies through program improvements is 

required. For example, Section F.3.a.5 requires 

the  implementation of a municipal street 

sweeping program that optimizes pickup of 

trash and debris.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring one Watershed Workplan that covers 

the 5 year permit cycle and annual watershed 

review meetings.  Annual watershed review 

meetings are required to be appropriately 

noticed and open to the public.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

267 12 WURMP G The Work Plan appears to require the same 

information that the Watershed RMP Annual 

Report requires. 

Remove the requirement of the Work Plan 

entirely or require the Work Plan to be a section 

within the Watershed RMP Annual Report to 

make reporting more efficient.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring only one Watershed Workplan that 

covers the 5 year permit cycle and annual 

watershed review meetings.  Annual watershed 

review meetings are required to be appropriately 

noticed and open to the public.
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268 12 WURMP G This requirement conflicts with the Regional 

Board TMDL program. Additionally, there 

appear to be no economic considerations and 

time schedule included in this permit condition.

Remove this requirement due to its duplication 

with the Regional Board's existing TMDL 

program.  Additionally, these programs are very 

costly to

implement in all watersheds every year and 

don't consider using information from one 

watershed across to another watershed. If this 

condition 

remains, it needs to be included in the 

economic analysis.

Provision G.c.(2) has been modified to include 

TMDLs as one of the factors a Copermittee can 

use to identify their highest priority water 

quality problems. If a Copermittee identifies a 

TMDL as their highest water quality problem, 

work on the TMDL can be used towards 

compliance with the requirements of Section G, 

the Watershed Runoff Management Program.  

Efficient use of resources was considered when 

developing section G.  Allowing a Copermittee 

to count the work done on a TMDL as 

compliance with the Watershed component of 

the Order is considerate of the need to use 

resources efficiently.

269 12 TMDL I No need for other enforcement actions inside of 

a permit.

The City questions the need for any additional 

enforcement mechanisms within a permit which 

can apply numeric limits. Recommend removal 

of other enforcement mechanisms from permit.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order and Fact Sheet.  This 

does not, however, preclude the Regional Board 

from future consideration of the use of these 

authorities to address TMDLs.

270 12 General J Per the definition in Attachment C, 

environmentally sensitive areas include 303(d) 

listed waterbodies. It is therefore redundant and 

inefficient to require  assessment for both 

303(d) waterbodies and for environmentallv 

sensitive areas.

Remove either Section J.1.a(1} or J.1.a(2).

The commenter is correct that Environmentally 

Sensitive Areas (ESAs) do include 303(d) listed 

waterbodies.

The Regional Board, however, does not agree 

that the inclusion of two separate sections is 

redundent.  303(d) listed waterbodies have been 

identified as impaired and, depending upon 

identified impairment sources, require a 

reduction of storm water pollutant loadings to 

the MEP, which may include further 

investigation into sources of pollutants in MS4 

storm water discharges.  This will likely entail 

different measures of assessment as well.  The 

Copermittees may choose to establish different 

priorities under Section J.1.a.1 for 303(d) listed 

waterbodies than under Section J.1.a.2 for ESAs 

due to the impairment.  Furthermore, while 

ESAs do include 303(d) listed waterbodies, 

ESAs also include other waters the Copermittees 

may determine need different types of 

management and measurements of outcome.

Draft Response to Comments R9-2009-0002 Page 172 of 198

0004727



Comment

No. Commenter Subject Section Specific Comment Comment Response

271 12 General J Requires Copermittees to establish annual 

assessment measures for reducing discharges of 

pollutants into 303(d)s and ESAs for all six 

outcome levels, and then annually conduct each 

measure to evaluate its outcome to determine 

effectiveness.  Because Copermittees generally 

implement both larger jurisdictional programs 

and even smaller targeted watershed activities 

at scales larger than individual drainage areas 

of water bodies, the new 303(d) and ESA 

components to the effectiveness assessment 

program would result in a cumbersome  

assessment effort that would result in 

repetitious reporting of assessment information 

for individual water bodies.

It is understood that the fundamental purpose of 

the assessment program is to facilitate 

improvement of Copermittee efforts.  Rather 

that require additional detailed layers of 

assessment that will likely yield proportionately 

little new information, the Permit should be 

restructured to facilitate adaptive management 

where innovation is encouraged and attainment 

of greater efficiencies through 

programimprovements is required. For 

example, see comment regarding Section G.1.e.

The effectiveness assessment states the objective 

for 303(d) listed water bodies as "Reduce 

pollutant loadings" and for ESAs as "Prevent 

MS4 discharges from causing or contributing to 

conditions of pollution, nuisance, or 

contamination."  A separate detail of assessment 

is appropriate for 303(d) listed waterbodies as 

they have already been listed as pollutant 

impaired. The Environmentally Sensitive Areas 

also deserve a specific assessment to preserve 

and restore their unique character.  In this way, 

the high priority water quality issues will receive 

a high level of attention, consistent with USEPA 

and CASQA guidance for prioritization.  The 

Order provides flexibility to establish the actual 

metrics for each assessment outcome level.  The 

Order also provides the Copermittees flexibility 

to develop objectives for the general program 

components based on the CASQA guidance.

272 12 General K Copermittees must include Reporting Checklist 

in each Annual Report (see attachment D for 

details).

This comment is noted.

273 12 Monitoring N Unclear where the samples are to be collected if 

the flow  is diverted away from the outfall 

(Coastal Storm Drain Monitoring). 

State where the samples should be collected. 

(Before the diversion?)

Section 5 of Attachment E: Coastal Storm Drain 

Monitoring has been removed and replaced with 

Regional Bacteria Monitoring.  This new section 

provides flexibility for Copermittees to 

participate in a regional monitoring effort, which 

is expected to reduce cost and redundancy.

274 12 Monitoring N Unclear of the purpose of storm event sampling 

(Coastal Storm Drain Monitoring). Are  there 

action levels or are the results strictly for 

comparison?

State what if any follow-up actions are required 

for storm event sampling.

Please see response to Comment 273.

275 12 Monitoring N Weekly sampling was determined to be 

unnecessary and would be excessive with over 

100 monitoring stations (Coastal Storm Drain 

Monitoring).

Change the sampling frequency to monthly (as 

it is currently).

Please see response to Comment 273.

276 12 Monitoring N Unclear how special investigation stations are 

selected (Coastal Storm Drain Monitoring).

State selection criteria or considerations for 

specialinvestigation stations.

Please see response to Comment 273.
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277 13 General General The current Storm Water Permit for South 

Orange County (Order No. R9-2002-0001) 

imposed a very comprehensive and prescriptive 

set of storm water management and regulatory 

requirements on the City of Laguna Niguel and 

the other Co-Permittees. The Draft Permit 

substantially expands the requirements and 

prescriptions of the Current Permit without 

clear or compelling supportive findings, 

evidence or rationale. As a

general comment, the City believes that the 

Draft Permit remains too prescriptive and limits 

the discretion and flexibility of the City to 

implement storm water management programs 

and practices that are appropriate, sensible and 

practical for our community.

The City requests that the Regional Board 

carefully review and reconsider the new 

requirements of the Draft Permit. Wherever 

possible, maximum storm water management 

and program discretion and· flexibility should 

be left to the Co-Permittees.

MS4 permits become more prescriptive 

following several permit cycles.  The body of 

knowledge and science behind protecting water 

quality increases and therefore, so do the MS4 

requirements.  The Tentative Order has balanced 

the Copermittee's need for flexibility by defining 

the minimum level of requirements through the 

Permit that are necessary to meet the MEP 

standard.

278 13 General General A cursory comparison of the Draft Storm Water 

Permit for South Orange County and the 

Current Storm Water Permit for San Diego 

County reveals material differences and many 

new regulations and requirements that are 

proposed to be imposed on the South Orange 

County Co-Permittees. These include, but are 

not limited to, the following:

• Removal of the word "urban" to describe the 

runoff discharge that is regulated by the Storm 

Water Permit

• Removal of landscape irrigation, irrigation 

water and lawn watering from the categories of 

non-stonn water discharges that are not 

prohibited by the Storm Water Permit

• Establishment of Non-Storm Water Dry 

Weather Numeric Effluent Limits

• Establishment of Stonn Water MuniCipal 

Action Levels

• Implementation of a Retrofitting Program for 

Existing Development

• Requirement to submit a Municipal Stonn 

Water Funding Business Plan

The City requests that the Regional Board cite 

the specific legal authority for the proposed 

inclusion of each of the above-referenced items 

in the proposed Storm Water Permit for South 

Orange County. The City further requests that 

the Regional Board identify the specific water 

quality issues and conditions that differentiate 

South Orange County from San Diego County 

and warrant the imposition of these new and 

different requirements on the South Orange 

County Co-Permittees.

Please see the supplemental fact sheet for the 

specific legal authority.  Please also see 

comment #24 regarding consistency with other 

Permits.
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279 13 LID F.1 The Draft Storm Water Permit imposes 

additional requirements on New Development 

and Significant Redevelopment Projects. The 

current International / National / State 

economic climate suggests that this is a most 

inappropriate time to saddle the development 

community with costly new requirements such 

as Low Impact Development Site Design and 

Treatment Control BMPs, and 

Hydromodification Assessments and

Management Strategies. The City requests that 

the Regional Board carefully review and 

reconsider the necessity, appropriateness and 

timing of these new requirements.

The Copermittees have two years to develop and 

implement the low impact development and 

hydromodification requirements.  It is unclear 

what the economic climate will be in two years.  

Furthermore, USEPA has found that 

implementing low impact development is often 

actually cheaper than conventional storm water 

treatment controls and, in some cases, could 

increase property values.  Low impact 

development measures also address 

hydromodification by retaining onsite the runoff 

flows.

280 13 unfunded mandate General The City believes that many of the 

new.regulations and requirements in the Draft 

Storm Water Permit exceed the requirements of 

the Clean Water Act. As such, these new 

regulations and requirements must be 

considered and evaluated in accordance with 

applicable provisions of the State Porter 

Cologne Act. If such regulations and 

requirements are included in the Final Storm 

Water Permit, the City believes that they would 

constitute unfunded State mandates.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

281 13 Economic General As mentioned above, the imposition of new 

regulations and requirements on the private 

development community could not come at a 

worse time in light of the current economic 

climate. The same can be said about the 

financial impacts of the Draft Storm Water 

Permit on the Municipal Co-Permittees. Many 

of the Co-Permittees are anticipating year-over-

year declines in municipal revenues in 

numerous revenue categories (i.e. Property Tax, 

Sales Tax, Real Property Transfer Tax, 

Planning and Building Fees, Interest Income). 

Yesterday, the Governor proposed a FY 09-10 

State Budget Alternative that may "borrow" $2 

Billion from local government property tax 

revenues for up to three years. Against this 

backdrop, it will be challenging for the Co-

Permittees to maintain current funding levels 

for our existing Storm Water Management 

Programs.

This may be an appropriate time to extend the 

current South Orange County Storm Water 

Permit for an additional 3-5 years without 

burdening the Co-Permittees with new 

requirements and costs. At the very least, the 

Regional Board should make every effort to 

ensure that the new South Orange County 

Storm Water Permit is "cost-neutral" to the Co-

Permittees.

The low impact development and 

hydromodification requirements have been 

modified to be more consistent with Region 8's  

recently adopted MS4 permit for North Orange 

County.  In addition, those programs have two 

years to be developed and implemented.  Please 

see comment #279 for more information.  The 

USEPA conducted a study that in some cases 

LID was actually cheaper than conventional 

treatment technologies and increased home 

values.  The monitoring requirements have also 

be designed to remain cost neutral.  Please see 

response to comment no. 317.
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282 13 Overirrigation B The Draft Storm Water Permit removes 

landscape irrigation, irrigation water and lawn 

watering from the categories of non-storm 

water discharges that are not prohibited. In 

effect, this change requires the Co-Permittees to 

enact and enforce ordinances that prohibit any 

water from leaving private or public property 

and entering the MS4, apparently under a zero-

tolerance standard rather than to the maximum 

extent practicable. The City questions the legal 

authority of the Regional Board to unilaterally 

declare that these categories of urban runoff are 

now to be deemed prohibited discharges. The 

City further believes that these changes will not 

be accepted or tolerated by the general public 

and may compromise continuing public 

education and pollution prevention programs.  

The City requests that the Regional Board keep 

these non-storm water discharges in the non-

prohibited categories.

Please see response to Comment #s 28, 52, 75, 

and 174.  Please also see comment # 77.  Non-

storm water discharges identified as a source of 

pollutants must be addressed under federal law.

283 13 NEL C c. - Non-Stonn Water Dry Weather Numeric 

Effluent Limits

D. - Municipal Action Levels

I. - Total Maximum Daily Loads

The Draft Storm Water Permit proposes to 

incorporate enforceable numeric effluent limits 

at the end of every pipe for both dry weather 

and storm flows for numerous constituents, 

including those subject to TMDLs. Available 

data already suggest that these provisions will 

place the Co-Permittees in immediate and 

continuous violation of the Permit. This 

situation leaves the Co-Permittees responsible 

for greatly expanded monitoring, as well as 

vulnerable to penalties and third-party 

litigation. It is unknown and uncertain whether 

it is technically or economically feasible to 

bring all discharges into full compliance. The 

City believes that these proposed new 

requirements greatly exceed and overreach the 

Co-Permittee's basic legal obligations under the 

Clean Water Act to implement an iterative 

sequence of BMPs to reduce the discharge of 

pollutants to receiving waters to the maximum 

extent practicable. It is our understanding that 

no other MS4 permit in the entire country 

imposes numeric effluent limits at the end-of-

pipe for such a broad range of constituents. The 

City requests that the Regional Board delete

these provisions from the Permit

Please see response to Comments 39, 42, 43, 44, 

79 and 82.

The Regional Board has modified sampling 

requirements for non-storm water numeric limits 

to provide the Copermittees with the flexibility 

to adjust monitoring to best match exist levels of 

effort under the IC/ID program monitoring.  

Please see response to Comment 317 for further 

discussion.
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284 13 LID F.1. The City is concerned about the 

appropriateness of encouraging Site Design 

BMPs that "infiltrate" or "filter" runoff close to 

the source of runoff. Many areas of Laguna 

Niguel and South Orange County have 

experienced slope failures and landslides 

attributable to storm water and non-storm water 

causes. Given local soil and geological 

conditions, it may be more appropriate to 

discourage Site Design BMPs that "infiltrate" 

or "filter" runoff.  As mentioned before, the 

City is also concerned about the financial 

impact of such requirements on New 

Development and Significant Redevelopment 

Projects. The City requests that the Regional 

Board carefully review and reconsider the 

necessity, appropriateness and timing of these 

new requirements.

The Tentative Order already includes specific 

language to address the commenter's concern as 

Section F.1.c.(6) covers "Infiltration and 

Groundwater Protection."  The City has the 

flexibility to apply more restrictive requirements 

on infiltration BMPs.  The Tentative Order also 

provides a waiver for when it is technically 

infeasible to infilitrate on site.

285 13 Retrofitting F.3 This section requires each Co-Permittee to 

implement a retrofitting program that solves 

chronic flooding problems, reduces impacts 

from hydromodification, incorporates Low 

Impact Development, supports stream 

restoration, systematically reduces downstream 

channel erosion, reduces the discharges of 

storm water pollutants from the MS4 to the 

MEP, and prevents discharges from the MS4 

from causing or contributing to a violation of 

water quality standards. First, it is difficult to 

imagine the scope and cost of performing the 

retrofitting evaluation required by Section 

F.3.d. Second, even if such an evaluation was 

performed, the Co-Permittees have no legal 

authority to compel private landowners of 

existing developments to implement or 

cooperate on retrofit projects. The City requests 

that the Regional Board delete Section F.3.d 

from the Storm Water Permit.

The section has not been deleted from the 

Tentative Order.  Retrofitting is a needed 

requirement to address pollutant load discharges 

from existing development that are not meeting 

water quality standards.   Although the section 

lists several "goals", the requirement does not 

include an enforceable time schedule to meet 

that goal.  The Regional Board realizes the 

limitations the Copermittees have in requiring 

private landowners to retrofit existing 

developments.  Section F.3.d.(4) has been 

revised to reflect those limitations.  Please also 

see response to comment Nos. 46, 136, and 162.

286 13 Economic H. This section requires each Co-Permittee to 

submit a Municipal Storm Water Funding 

Business Plan that identifies a long-term 

funding strategy for the Storm Water 

Management Program. Since the Co-Permittees 

have no legal authority to impose new, 

significant Storm Water Program revenue 

sources without voter or property-owner 

approval, the long-term funding strategy for 

most Co-Permittees is limited to using existing 

General Fund revenues to support the local 

Storm Water Program. This is an unnecessary 

administrative requirement that will not provide 

any useful information to the Regional Board or 

Co-Permittees. The City requests that the 

Regional Board delete Section H.3 from the 

Storm Water Permit.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.
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287 13 Overirrigation B The summary report for the SEEP grant project 

just completed by the South Orange County 

Copermittees in partnership with the water 

supply agencies.

What's interesting about the findings is they 

suggest that, in this region due to peculiarities 

of local geology, reducing the volume of 

landscape irrigation runoff may increase the 

relative proportion of subsoil water seepage in 

the storm drains, and end of driving the 

concentrations of

certain geologically-derived constituents UP, 

even while overall discharge loads go DOWN. 

The SEEP study shows this effect for 

phosphates. The

County has done some source investigations 

showing that the same may be true in some 

locations for several metals (cadmium, nickel, 

zinc).

The Regional Board has reviewed the findings of 

the SEEP study and disagrees with the 

conclusion that reducing or eliminating the 

volume of landscape irrigation runoff will 

increase concentrations of discharges.

Notwithstanding disagreement regarding the 

findings by the Regional Board, the commenter 

appears to present the argument that the 

possibility of one source of pollutants warrants 

the allowance of a non-storm water discharge 

that has been identified as a source of pollution.  

The Regional Board is concerned as the 

Copermittees have identified landscape 

irrigation as a source of the pollutants that are 

specifically impairing the waterbodies (303(d) 

listed, see Finding C.7) that are receiving the 

non-storm water discharge.  If after irrigation 

runoff is effectively prohibited another pollutant 

source is revealed to be problematic, it will be 

addressed at that time.

Furthermore, the Regional Board finds it 

disturbing that the commenter appears to favor 

discharges which contain larger mass loads of 

pollutants in lower concentrations than smaller 

mass loads with potentially higher 

concentrations, even given the scenario is such 

where both would be a source of pollutants.  The 

Regional Board maintains that federal 

regulations make it clear that dilution is not a 

substitute for treatment of discharges pursuant to 

federal requirements(40 CFR 122.45(f)).

288 14 Existing Development F.3 Here is my concern . I have spoken to several 

Cities in South OC. They have made it clear 

that as a Co Permitte, they take their direction 

from the

County as Primary Permitee. When I have 

spoken to the County, their interpretation of the 

current Permit is that a Mobile Car Wash & 

Detail operation can go onto private property, 

detail an engine using a degreaser and knock all 

the grease, grime, gas, anti freeze, etc to the 

ground. Spray toxic acid as a cleaner for BMW 

rims with nasty break dust build up, etc.  And 

as long as the water does not leave the property 

and enter the public right of way today, then no 

harm no foul.  Another example is that 

sometimes people focus on making sure the 

soaps are biodegradable . but if you apply a 

soap, then hose it to the ground, the fish cannot 

distinguish the good water from the waste 

water.  Same thing I argue with the irrigation. It 

is not that water hitting the conveyance system 

it is that the water coming off the property 

contains fertilizers, pesticides, pet waste, etc. 

I am suggesting that the Permit be prescriptive 

in the intent and clearly communicate that it is 

trying to capture contaminants and pollution, 

not contain the water. We require this with a 

Traditional Boulevard Car Wash, so why not 

hold a Mobile Car Wash to Commercial 

standards? The pollution created today is Non 

Point Source Pollution, clearly, and will 

become tomorrow's Storm Water Pollution.

Finding C defines the characteristics of the 

discharges regulated by the Order and brings 

focus to the pollutants in runoff and their 

potential to impact receiving waters.  Provision 

F.3.b.(3) addresses requirements for Mobile 

Businesses and documents the Regional Boards 

intent to focus on reduction of pollutants in 

runoff rather than total elimination of runoff 

from a location.    The Regional Board is aware 

of the potential water quality impacts from 

mobile car washers and addressed the discharge 

in this Section of the permit.
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289 14 Existing Development F.3 In my previous Comments sent, I outlined the 

ProntoWash model, which since we started 

debating the new Permit a year ago has seen 

tremendous increases. I welcome the 

competition, think it is great. But both water 

conservation requirements I(cleans with 1 Pint 

of Water) and now the requirement to control 

run off in San Diego & LA . not yet anywhere 

in Orange County !!!!!!!!!! This model continues 

rapid expansion based on those compelling 

events. I also listed many reasonable options for 

the traditional wash with a bucket & hose or 

pressure washer where a zero discharge 

standard can be achieved. I say reasonable 

because in the LA Cities that have implemented 

this standard, they have many Mobile Car 

Wash & Detailing companies that have 

achieved permission to operate. Like the NRDC 

. I also suggest that that is evidence of 

"Practicable".

I do not think "prohibit non storm water 

discharges" Permit language is prescriptive, and 

does not necessarily trigger a material change 

from

current BMP's.

Unfortunately, I do not have a suggestion for 

appropriate language. New to this. But 

something that clearly says prohibit from ever 

reaching the MS4 to necessitate a change in 

BMP's.

Comment noted.

290 14 Existing Development F.3.b Solutions . I have several in the industry, 

competitors some might say, who have and will 

work with me and the Cities / Counties to work 

together on reasonable BMP's. One idea we are 

pushing is to get the County of Orange to do a 

County wide permit. Where all businesses, on a 

set criteria, can go to the County, pay a fee, and 

validate the process and chemicals used will 

satisfy the BMP's. Will save all a bunch of time 

and money!

Lastly, if you do not intend to remove Home 

Car Washing from Exempt, I suggest you 

button up the Commercial Mobile Car Wash 

now, so you can make the leap in 5 , or so, 

years.

Home Car Wash - I agree with the gentleman 

from Dana Point. Makes no sense to remove 

Landscape Irrigation and leave Home Car 

Washing.

The State of Washington utilized the Car Wash 

Run Off Effluent Impact Study (I acquired it 

from the web site of the International Car Wash 

Association) as a basis for their Department of 

Ecology to change how Home Car Washing is 

done. To prevent Non Point Source Pollution 

and Dry Weather discharges, the Dept of 

Ecology requires residents to pull their car to 

the landscape, use a a natural filter to wash a 

car at home. They have deemed the driveway as 

a conveyance. I suggest you not utilize the same 

study to "build a body of knowledge", but to 

reasonably act.

Comment noted.
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291 14 Existing Development F.3.b Again, I think the State of Washington Dept of 

Ecology satisfies proof of Practicable!

I have all the bells & whistles for my homes 

irrigation. Smart Timer, everything. Based on 

the last stakeholder's meeting, I had my Mesa

Consolidated Water come out, they could not 

improve my efficiencies, nor provide a solution 

to prevent my irrigation from watering my 

sidewalk and traveling into the curb & gutter. 

So I brought out a landscaper. Almost $1,000 to 

make the necessary changes prevent the 

violation. Which, any

code enforcer will never see because my Smart 

Timer comes on at 4 am, and the new 

conservation requirements and in some cases 

Ordinaces prohibit watering during the day or 

hours the Enforcement will be working. 

Practicable with that cost and lack of 

enforcement opportunity?

The solutions to prevent run off from the Home 

Car wash can be achieved with as little as no 

cost to $25 for a berm or waterless spray bottles 

and micro fiber towels. Seems more Practicable 

to me!

Comment noted.

292 15 Urban Runoff General • The current draft has removed “Urban” from 

the term ”Urban Runoff”. Runoff is a general 

and vague term and Permittees should not be on 

the hook to address all sorts of runoff. The goal 

of the NPDES permit is to control urban runoff, 

and this phrase should not be altered.

The goal of the NPDES permit is not specifically 

"to control urban runoff" as the commenter 

states. An overall goal for the NPDES permit is 

not specifically stated in the Tentative Order.  

However, the NPDES permit is required by the 

federal clean water act, which states its objective 

as "to restore and maintain the chemical, 

physical, and biological integrity of the Nation's 

waters."  Therefore, the NPDES permit 

implements the objective of the Clean Water 

Act.  The term "urban runoff" only appears once 

in the Clean Water Act and that is in response to 

a specifically funded program to address 

pollution in the Great Lakes.  The term "urban 

runoff" does not appear in section 402(p) which 

regulates storm water discharges from municipal 

storm systems.  In addition, the term "urban 

runoff" does not appear in the code of federal 

regulations section CFR 122 that implements the 

storm water requirements in the Clean Water 

Act.  Please see Comment No. 47 for more 

information.

293 15 General Finding • Finding C.15 states that this Order is not 

intended to address naturally occurring 

pollutants or flows except where the MS4 has 

altered or concentrated those natural pollutants 

or flows. The City believes the nature of the 

MS4 is to concentrate flows, and if natural 

occurring pollutants enter the MS4, the 

Permittees should not be held accountable for 

these pollutants.

The referenced finding was removed from the 

Tentative Order following disagreement from the 

interested stakeholders.  Where an MS4 system 

receives runoff from natural areas, the MS4 

system unnaturally converts the discharge from a 

non-point source to a point source discharge.  

The MS4 system would not allow for natural 

infiltration and attenuation of pollutants and 

could concentrate violations at the discharge 

point to ultimately cause an exceedance of water 

quality standards.  The finding is not found in 

the MS4 permit adopted for San Diego County.
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294 15 Overirrigation B. In the current draft of the subject Order, 

landscape irrigation, irrigation water, and lawn 

watering, have been removed from the “Non-

Storm Water exempt discharges” table in 

Section B.2.  The Cities are currently working 

with water agencies to develop and implement 

control measures to reduce irrigation runoff into 

the MS4. The foregoing discharges should 

remain on the exempt discharges list in the 

proposed fourth term permit so that the co-

permittees are given an opportunity to 

demonstrate the effectiveness of their efforts to 

reduce and eventually eliminate irrigation 

runoff into the MS4.  Direct removal of these 

discharges from the exemption may have a 

negative impact on the progress the Cities are 

making on this issue.  The City proposes the 

following alternate language be added, “The Co-

permittees shall work with local water 

purveyors to implement measures in order to 

eliminate irrigation runoff.”

Please see response to Comment #s 28, 52, 75, 

and 174.

295 15 Monitoring D. • Section D.4.e(2)b of the Tentative Order 

imposes new requirements that the Permittees 

conduct an investigation or document why a 

discharge does not require an investigation, 

within two business days of receiving dry 

weather field screening results that exceed 

action levels. This timeframe is not reasonable. 

The Board Staff has responded to this comment 

claiming that this section does not require a 

fully completed investigation; rather it requires 

the Co-Permittees to begin conducting an 

investigation.  This clarification should be in 

the Tentative Order so the City is clear of the 

Board’s requirements.

The Regional Board agrees that the requested 

change is reasonable.  The Tentative Order 

updates have been changed to include the 

modified language.

296 15 Existing Development D. • Section D.4.h.1 and 2 states that co-permittees 

must implement management measures and 

procedures to contain and clean up sewage 

spills. It also directs the copermittees to 

implement a mechanism whereby they will be 

notified of all sewage spills.  As the Water 

Districts regulate sanitary sewer overflows, the 

City would prefer this section be removed as to 

avoid duplicity of effort. However, if it is to 

remain, the City proposes the following 

language modification to Section D.4.h.2, “Each

 co-permittee must implement management 

measures and procedures to prevent, respond to, 

contain and clean up sewage from any such 

notification.”

Please see response to Comment 180.
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297 15 LID F.1 • The Tentative Update document dated May 5, 

2009 contains a new section F.1.d.(4)(c), which 

requires that LID structural site design BMPs to 

be sized and designed to ensure capture of the 

85th percentile storm event for all flows from 

the development in accordance with Section 

F.1.d.(6)(a)(i) and Section F.1.h. This section 

should be modified to allow capture of the 

difference in volume between the 85th 

percentile storm event for the pre-development 

condition and the 85th percentile storm event 

for the post-development condition. Moreover, 

the term “capture” implies retention, and this is 

not feasible everywhere due to site constraints. 

The term “capture” should be removed from the 

language, so that the Co-Permittees are given 

the flexibility to treat and release, where 

feasible.

The Tentative Order includes waiver criteria that 

give the Copermittees the flexibility to require 

treat and release BMPs where onsite retention is 

not technically feasible.  The Tentative Order's 

requirements regarding the implementation of 

low impact development practices has been 

changed to be consistent with Region 8's 

recently adopted MS4 permit.  Treating only the 

delta volume of a storm is not meeting the MEP 

standard and not protective of water quality.  

The 85th percentile storm event is consistent 

with State Board Order No. WQ-2000-011, with 

the County's drainage area management plan 

and with other southern California MS4 permits.

298 15 Economic H. Section H.3 of the Order requires the 

submission of a “Municipal Storm Water 

Funding Business Plan” by the end of the 

permit term. The Plan would identify the 

longterm funding strategies for program 

evolution and funding decisions along with 

planned funding methods and mechanisms for 

Municipal Storm water Management. City Staff 

has stated its’ concerns on this section in both 

of the previous Tentative Order drafts and yet 

this section remains unchanged. Staff believes 

this provision is inappropriate, improper and 

unjustified. The City has consistently funded its 

Storm Water Management obligations and there 

is no evidence to suggest otherwise. Moreover, 

the City submits a Fiscal Analysis in its Annual 

reports, also known as Jurisdictional Urban 

Runoff Management Plans (JURMP or LIP). 

The Board Staff claims that the Business Plan 

is not subject to approval and does not restrict 

the Co-Permittees to the implementation of any 

of the methods in the plan. If that is the case, 

there shouldn’t be any need for the Business 

Plan. Furthermore, the mere existence of the 

requirement of a Business Plan in the Tentative 

Order makes it the purview of the Board 

regardless of the Staff’s comment. And, the 

Board should not work towards a funding 

mandate nor take any

steps to involve itself in the Budget preparation 

of another governmental agency. The City’s 

budget is available for all to see as a public 

record and should suffice to respond to any 

staff concerns about funding commitments. 

This provision should be deleted from the 

Tentative Order.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.
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299 16 LID F.1 First of all, we understand that the Orange 

County permittees desire consistency between 

the LID requirements adopted by the Santa Ana 

and San Diego Regional Boards. As noted in 

our letter to the Santa Ana Regional Board 

dated May 8, 2009 (which we provided to you 

earlier), with a few relatively minor 

clarifications, we would be comfortable with 

the requirements of the Santa Ana Regional 

Board's permit for North Orange County (May 

1, 2009 version). As discussed below, however, 

we have certain concerns with the LID 

requirements of the March 13, 2009 draft 

permit proposed by the San Diego Regional 

Board as well as the tentative update of April 

29, 2009. If the adopted Santa Ana Regional 

Board North Orange County permit 

satisfactorily addresses EPA's May 8 

comments, we would support direct 

incorporation of the North Orange County 

permit's LID provisions into your South Orange 

County permit. We will continue to consult 

with you regarding the status ofthe North 

Orange County permit.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.

300 16 LID a) We believe the draft permit should be revised 

to more clearly incorporate numeric criteria for 

LID implementation. This has been a priority of 

ours in our review of draft MS4 permits across 

the State including the recently-reissued permit 

for Ventura County and for the North Orange 

County permit. In the South Orange County 

permit, numeric LID criteria should be included 

in section F.1.d.4 of the permit, entitled "Low 

Impact Development Site Design BMP 

Requirements." This section of the draft permit 

describes LID BMPs, but does not include 

numeric performance criteria. We recognize 

that in a subsequent section of the permit, 

section F.l.h which, addresses 

hydromodification, there is a section entitled 

"Interim Requirements for Large Projects" 

(section F.1.h.6) which calls for the reduction 

of Effective Impervious Area (EIA) to less than 

5%. While we support including an interim 

hydromodification requirement, to avoid 

confusion over the permit's expectations for 

LID, we believe the permit would be improved 

by including numeric criteria in the LID section 

F.1.d.4.  An example of this recommended 

approach is the permit adopted by the Los 

Angeles Regional Board for Ventura County on 

May 7,2009. This permit includes numeric 

criteria in the LID sections ofthe permits, and 

also contains appropriate, separate criteria for 

hydromodification.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.  This 

includes a numeric criteria that LID BMPs are 

required that retain onsite and/or biofilter the 24 

hour 85th percentile storm event.
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301 16 LID F.1. b) We would also point out that the South 

Orange County permit lacks storm sizing 

criteria to use in conjunction with the EIA 

requirement. The absence of such criteria 

resulted in criticism of an early version of the 

draft Ventura County permit. Additionally, we 

would note that the latest draft North Orange 

County permit no longer contains the 5% EIA 

requirement, but instead establishes numeric 

LID performance criteria in terms of a design 

storm volume. We are supportive of both the 

design storm volume approach proposed by the 

Santa Ana Regional Board and the 5%

EIA approach used by the Los Angeles 

Regional Board for the Ventura County permit.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

This includes a numeric criteria that LID BMPs 

are required to retain onsite and/or biofilter the 

24 hour 85th percentile storm event.

302 16 LID F.1. c) We believe the South Orange County permit 

should include specific requirements for 

alternative programs when permittees conclude 

that implementation of LID is infeasible. 

However, the existing provisions in the permit 

related to waivers (sections F.1.d.7 and F.1.d.8) 

do not address this concern. Section F.1.d.7 is 

entitled "Waiver Provision for Numeric Sizing 

of Treatment Control BMP Requirements" and 

provides waivers for treatment requirements 

rather than LID. Further, section F.I.d.8, 

entitled "LID Site Design BMP Substitution 

Program" is written to substitute for "some or 

all treatment control BMPs." Our concern is 

with the draft permit's LID section (section 

F.I.dA.a.i) which refers to a "finding of 

infeasibility" that permittees may make if LID 

implementation is not practical for a given 

project; additional clarification is needed 

concerning the circumstances when LID would 

be considered "infeasible."

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

The LID substitution program has been modified 

to contain specific criteria for determining the 

technical infeasibility of LID BMPs.  The 

section has also been clarified that LID BMPs 

are required at all sites, but where technically 

infeasible may then be substituted with 

conventional treatment control devices.

303 16 LID F.1. a) New language would be added in section 

F.I.d.(4)(a)(i) which would require LID 

practices or participation in the LID 

substitution program of F.1.d.(8)(d). However, 

the permit still does not clarify the 

circumstances when LID would be considered 

infeasible (see comment I.c above) or require 

the permittees to develop such criteria for 

submittal to and approval by the Regional 

Board (as does the current draft of the Santa 

Ana Regional Board's permit). Further, the 

revised section F.I.d.(8)(d) seems misplaced 

(and is confusing) in that it is located within 

section F.I.d.(8) which sets forth an optional 

program to substitute LID for treatment controls.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

The Tentative Order now specifies the 

circumstances when LID would be considered 

technically infeasible.  The Copermittees are to 

develop the Substitution Program and submit it 

to the Regional Board.  The Regional Board will 

accept public comments on the draft Program 

and the Executive Officer will determine the 

need for a Public Hearing prior to deciding upon 

the adequacy of the program in meeting permit 

requirements.

Draft Response to Comments R9-2009-0002 Page 184 of 198

0004739



Comment

No. Commenter Subject Section Specific Comment Comment Response

304 16 LID F.1. b) A new section F.I.d.(4)(c) would be added to 

the permit which would require capture of a 

design storm. However, the permit also 

provides a rather open-ended list of acceptable 

LID BMPs. We would recommend that 

acceptable LID measures be limited as 

suggested in the first comment in our May 8 

letter to the Santa Ana Regional Board on the 

proposed North Orange County permit, in 

which LID is defined in terms of the way the 

BMP performs. The concern in our May 8 letter 

is that certain BMPs (even biofiltration which 

is listed in the North Orange County permit) 

may not necessarily perform consistent with 

LID principles, unless additional operational 

requirements are specified. Such concerns 

would also apply to certain BMPs on the list in 

your permit such as detention ponds and 

constructed wetlands.

The acceptable list of LID BMPs has been 

removed from the Tentative Order.  Additional 

operational requirements have been placed on 

the design and implementation of LID 

biofiltration BMPs.

305 16 TMDL Finding We believe that additional clarification is 

needed concerning the consistency of the draft 

permit with approved TMDLs. Finding E.12 for 

the permit indicates the permit includes 

applicable wasteload allocations (WLAs) that 

have been adopted by the Regional Board and 

approved by the State Board, Office 

ofAdministration Law and EPA. However, we 

are not aware of any such WLAs for the MS4s 

subject to the permit. Table I in the fact sheet 

for the permit notes that certain TMDLs have 

been adopted by the Regional Board, but have 

not yet been approved by EPA. There is also a 

reference in the fact sheet to dry weather 

TMDLs included in section C of the draft 

permit, which apparently have received all the 

necessary approvals. Again, however, we are 

not aware of these TMDLs and the fact sheet 

should provide full and clear information 

concerning the approval status ofTMDLs with 

WLAs applicable to the MS4s.

Even if no applicable WLAs have been 

approved by EPA, it is helpful for the fact sheet 

to clarify this matter. Further, if applicable 

WLAs are approved by EPA prior to Regional 

Board adoption ofthe permit, they should be 

included in the permit. We are also pleased by 

the apparent intent of the Regional Board as 

indicated in Finding E.12 and Section I of the 

draft permit to express permit effluent limits, 

when necessary to ensure consistency with 

applicable WLAs, as numeric effluent limits. 

Numeric limits provide greater assurance of 

consistency with WLAs than the alternative of 

BMPs which are sometimes used, given the 

uncertainty in the performance ofmany ofthe 

BMPs commonly used for stormwater pollution 

control.

The Tentative Order has been updated to clarify 

that the final  Waste Load Allocations (WLAs)  

for the Indicator Bacteria TMDL for Baby Beach 

in Dana Point must be met by the end of the 

TMDL implementation compliance schedule 

provided in Resolution No. R9-2008-0027, "A 

Resolution to Adopt an Amendment to the 

Water Quality Control Plan for the San Diego 

Basin (9) to Incorporate Total Maximum Daily 

Load for Indicator Bacteria, Baby Beach in 

Dana Point Harbor and Shelter Island Shoreline 

Park in San Diego Bay."  Furthermore, the 

Tentative Order has also been revised to require 

that all discharges to Baby Beach in Dana Point 

meet the Numeric Targets of the TMDL by the 

end of the compliance schedule in order to be 

consistent with the assumptions and 

requirements of the WLAs.

On June 16, 2009, the State Water Resources 

Control Board approved Resolution R9-2008-

0027 amending the Basin Plan to incorporate 

Total Maximum Daily Loads (TMDLs) for 

indicator bacteria for Baby Beach in Dana Point 

Harbor and Shelter Island Shoreline Park in San 

Diego Bay.  Final approvals by the Office of 

Administrative Law and the USEPA are 

expected to be garnered prior to adoption 

consideration of this re-issuance of the MS4 

Permit for So. Orange County.
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306 16 Urban Runoff General You had asked for our views on the proposed 

replacement of the term "urban runoff', which 

was commonly used in the previous permit, 

with the terms "stormwater" and "non-

stormwater" as the discharges regulated in the 

new permit. We would support this revision 

since it is actually more consistent with the 

terminology used in the EPA stormwater 

regulations at 40 CFR 122.26. 

However, we would point out that the new 

Finding C.14 and the discussion in the fact 

sheet incorrectly indicate that industrial 

stormwater discharges are subject to the 

maximum extent practicable (MEP) discharge 

standard in the Clean Water Act (CWA). 

Section 402(P)(3)(B) of the CWA provides that 

only municipal stormwater discharges are 

subject to the MEP standard; section 

402(P)(3)(A) provides that industrial runoff is 

subject to all applicable requirements of 

sections 402(P) of the CWA, and section 301 of 

the CWA which includes BAT/BCT effluent 

limits and water quality standards compliance.

Comment noted that the removal of the term 

"urban runoff" is more consistent with federal 

storm water regulations.  The Tentative Order 

and Supplemental Fact Sheet have been clarified 

as requested to reflect that Industrial Storm 

Water discharges are not subject to the MEP 

standard.

307 16 NEL C You also asked for our views on whether 

numeric effluent limits would be appropriate 

for non-stormwater discharges. As noted above 

in our comments on LID and TMDLs, we are 

seeking to ensure that permits include clear, 

measurable and enforceable requirements. We 

believe that the use of numeric effluent limits 

for non-stormwater discharges would be a 

significant step in the right direction and we 

support the proposed

limits.  In previous MS4 permits, the non-

stormwater discharges addressed in the permits 

have typically been regulated through best 

management practices (BMPs) pursuant to 40 

CFR 122.44(k) for the same reason that 

stormwater discharges themselves are often 

regulated by BMPs, which is the lack of good 

information about the discharges and the 

difficulty in deriving appropriate numeric 

effluent limits. This issue was recognized in a 

1996 EPA guidance on water quality-based 

effluent limits for stormwater discharges which 

is cited by the fact sheet. However, the 

guidance also indicates that as additional 

information becomes available, more specific 

limits should be considered. As noted in the 

fact sheet, additional information has become 

available to the Board about the discharges over 

the years, and we agree that the numeric 

effluent limits are now appropriate.

Comment noted.  The Regional Board 

appreciates the support of the USEPA as they 

are, arguably, the foremost experts on federal 

statutes regulating MS4 discharges.
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308 17 General General RE: Tentative Order No. R9-2007-0002 

NPDES, No. CAS0108740

I am a resident of Laguna Beach and live a 

couple of blocks from Aliso Creek and State 

Park. I am writing to you to add my voice in 

support of the Board's efforts to force the cities, 

that are contributing to the pollution of Aliso 

creek and cause its toxic soup to flow into our 

Oceans, to clean up their acts.  I understand 

there have been many half hearted efforts to 

reduce this toxic discharge. These efforts have 

been, apparently, more cosmetic than real as the 

flow of polluted runoff during dry weather is 

continuing to increase.  Thre are many ways 

that a city can prevent the discharge of polluted 

water into our watercourses and then into the 

ocean. It is time that your Board took real, 

forceful action to insist that the polluting cities 

take appropriate action.

The Board has a clear path:

* Insist Cities divert polluted runoff to inland 

SOCWA facilities for treatment and reuse as 

reclaimed water.

* Force capture of MS4 discharges for filtration 

and local beneficial reuse.

* Levy substantial fines against offending 

subwatershed, cities, homeowner associations, 

golf courses and others with elevated dry season 

discharge rates and against offending inland 

water districts for failing to control urban 

runoff.

Please know that you have many residents 

behind you in this effort. You have the 

regulatory as well as the moral authority to 

make a difference.  Building the SUPER 

project, as proposed by Orange County is a red 

herring. It is just another band aid that will do 

nothing to control and reduce polluted runoff 

into our watercourses. The SUPER Project is 

now seen as an effort to divert the Waterboard's 

attention away from the real culprit in this 

pollution. We hope you will not fall for these 

stall tactics.

Thanks!

Armando Baez

30792 Driftwood Drive,

Laguna Beach, Ca. 92651

Please see response to Comment 1, 3, 6, 14, 16, 

82.

In regards to the SUPER Project, the project will 

be subject to a Clean Water Act 401 Water 

Quality Certification from the Regional Board.  

The 401 Certification requires the evaluation of 

avoidance, minimization and mitigation 

measures taken by the applicant for the proposed 

project.  It is expected that the SUPER project 

applicant will address the commenters concerns 

on the project within the 401 process.
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309 18 General General The City of Mission Viejo shares its concerns 

with the County of Orange over the lack of 

permitting consistency with the North Orange 

County draft MS4 permit (Tentative Order 

R82009- 0030). We believe the lack of 

permitting consistency will lead to confusion by 

private developers, businesses, and residents 

over storm water regulatory requirements. 

While your staff has acknowledged that they 

will likely incorporate the North Orange County 

permit's land development provisions, they are 

reluctant to eliminate other areas of 

inconsistency. As the County points out, this 

disinclination will erode the credibility of the 

regulatory framework for stormwater in 

California and will confound the ability of local 

governments, including Mission Viejo, and the 

regulated community to effectively address a 

key environmental mandate at a time of 

unprecedented fiscal constraint. It is therefore 

necessary for us to continue to seek revisions to 

the Tentative Order supportive of a cohesive 

and cogent alignment of the North and South 

County pennits on the basis that consistency is 

important to the credibility of our respective 

efforts to manage urban runoff and is vital to 

sustaining the obvious cost effectiveness of a 

single and coordinated Countywide program in 

Orange County.

Please see the response to comments #24 on 

consistency between permits.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

310 18 NEL C & D The insertion of MALs and NELs is 

inconsistent with the State Water Board's Blue 

Ribbon panel report on the feasibility of 

numeric effluent limits. And, this conclusion 

continues to be the published position of 

USEPA on this issue.

Please see response to Comments 25, 33 and 39.  

The commenter has misinterpreted the findings 

of the State Board's Blue Ribbon Panel and the 

USEPA's published position.

In regards to the position of USEPA, please see 

Comment 307.

311 18 NEL C & D The finding by the Regional Board staff that 

non-stonnwater discharges are not subject to 

the maximum extent practicable standard and 

therefore subject to water quality based effluent 

limits is not supported by law. Clean Water Act 

section 402(p) (3) (B) (ii) clearly states that 

discharges from municipal stonn sewers shall 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewer.  We argue that the section does not 

require a full prohibition but rather an effective 

prohibition. The City agrees with the County in 

that the technology based standard for non-

stonnwater discharges is "effectively prohibit" 

just as "maximum extent practicable" is the 

technology based standard for stonnwater 

discharges.

Please see response to Comment 33, 77 and 78.
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312 18 NEL C The City is concerned with exposure to 

significant risk in complying with the Tentative 

Order. The County of Orange has completed a 

comparison of existing dry weather discharges 

with the selected NELs noted below.

Constituent Hydrologic Unit Percentage of time 

NELs

Total Dissolved Solids* Group 1 74.5

Total Dissolved Solids* Group 2 97.1

Total Phosphorus19> Group 1 and 2 93.0

Nitrate + Nitrite Group 1 and 2 93.8

Fecal colifonn Group 1 and 2 90.0

Nickel (dissolved) Group 1 and 2 0.3

Copper (dissolved) Group 1 and 2 9.5

Cadmium (dissolved) Group 1 and 2 18.1

*A factor of 0.6 was multiplied by the specific 

conductance measurements to estimate

IDS @Proposed NEL was compared to 

measurements of reactive orthophosphate as P

As a result, the City of Mission Viejo could 

face enforcement action for not complying with 

all the NELs.  Where there is exceedance, the 

City may be faced with mandatory minimum 

penalties (MMPs) under Water Code §§ 13385 

and 13385.1.  In addition, noncompliance with 

the NELs may subject the City to additional 

enforcement actions imposed by the Regional 

Water Board and through third party actions 

under the citizen

suit provisions of the Clean Water Act.

Please see response to Comment 82.

313 18 NEL C The use of numeric limits for non-stormwater 

discharges is premature.  Extensive work has 

already been performed by the Stakeholders 

Advisory Group on the Bacteria I TMDL for 

San Diego Region Beaches and Creeks, which 

involved multiple parties environmental groups 

and the regulated community alike. The TMDL 

program provides the safety net for ensuring 

that our water bodies are protected in the most 

reasonable and effective manner. The direct 

translation of water quality objectives into 

numeric effluent limits bypasses the TMDL 

process. It is likely that some of our non-

stormwater discharges will exceed the NEL but 

have no effect on the receiving water quality or 

beneficial uses. But under the proposed Order, 

the City may be obligated to expend 

considerable resources without a reciprocal 

water quality benefit. This is poor public policy 

and use of public funds.

Please see response to Comment 83.
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314 18 Overirrigation B The prescribed prohibition on irrigation runoff 

also needs to be very carefully considered.  The 

City believes this outright prohibition would 

erode general public support for the City's and 

County's Storm Water Program.  We believe 

implementation of the prohibition would risk 

eroding general public support for a Program 

that is successfully fostering a stewardship ethic 

in residential environments.  For example, cities 

may be faced with issuing citations to a 

homeowner for irrigation runoff; whereas, the 

neighbor next door is free to wash his car in his 

driveway under the current Tentative Order 

exemption for residential car washing.  There is 

also concern that the provision would force the 

expenditure of scarce resources on an issue that 

is already being addressed by water districts 

dealing with water conservation imperatives.

Please see response to Comment #s 28, 52, 75, 

and 174.

The Regional Board is working within the 

parameters set forth in the federal regulations to 

remove exemptions to non-storm water 

discharge prohibitions.  If the City of Mission 

Viejo has evidence that residential car washing 

is causing or contributing to a condition of 

pollution in receiving waters, the Regional 

Board would appreciate receiving the 

information.
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315 18 Existing Development F.3. Page 69, Part F.3.h., of the Tentative Order 

states:

"Each Copermittee must prevent, respond to, 

contain and clean up all sewage and other spills 

that may discharge into its MS4 from any 

source (including private laterals and failing 

septic systems.) Spill response teams must 

prevent entry of spills into the MS4 and 

contamination of surface water, ground water 

and soil. Each Copermittee must coordinate 

spill prevention, containment and response 

activities throughout all appropriate 

departments, programs and agencies so that 

maximum water quality protection is available 

at all times."

For many cities (including the City of Mission 

Viejo), implementation of this provision is 

simply not feasible. For example, the City does 

not own or operate its own sewage system. All 

of the sewer systems in Mission Viejo are 

owned, operated, and maintained by water 

districts. These agencies have their own 

separate NPDES Permit. The City does not 

have the equipment or expertise to manage a 

sewage spill of any size, and its staff is not 

adequately trained to respond to potential spills. 

All of the water districts in Mission Viejo 

already respond to sewer spills (including sewer 

spills from private laterals). Furthermore, this 

provision is duplicative in the sense that the 

Regional Board is seeking to make the 

Permittees responsible for a task already 

delegated to the water districts. By making the 

City responsible for sewer spills, there is a high 

risk of creating confusion in determining who 

will respond to a spill (water district or City), 

who is responsible for the associated cost and 

reporting, etc.

This issue is made even more troubling by the 

fact that the State Water Resources Control 

Board ("State Board") previously issued a stay 

of this very same issue in the prior generation 

of the NPDES Permit.l After extensive hearings 

and briefing on the matter, the State Board 

issued Order WQO 2002-0014 on August 15, 

2002, granting a stay as to this provision. In 

that Order, the State Board held:

''The record shows that three separate water 

districts operate these sewers within Mission 

Viejo, and are regulated by a sanitary sewer 

NPDES permit issued by the Regional Board. 

Mission Viejo alleged that the duplication of 

effort that would ensue by having Mission 

Viejo also be responsible for preventing and 

responding to sanitary sewage spills could lead 

to delayed responses as agencies try to 

determine jurisdiction and primary 

responsibility. Orange County's cost table for 

the upcoming year estimated total copermittee 

costs of $56,512 to implement this requirement. 

While these costs, by themselves do not 

constitute substantial harm, we find that the 

duplicative nature of the costs, combined with 

potential response delay and confusion, do." 

(State Board Order WQO 2002-0014, p. 6.)

In deciding to grant a stay as to this provision, 

the State Board concluded:

"The regulation of sanitary sewer overflows by 

municipal storm water entities, while other 

Please see response to Comment 180.
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public entities are already charged with that 

responsibility in separate NPDES permits, may 

result in significant confusion and unnecessary 

control activities. For example, the Permit 

appears to assign primary spill prevention and 

response coordination authority to the 

copermittees. While the federal regulations 

clearly assign some spill prevention and 

response duties to the copermittees, we find 

that the extent of these duties is a substantial 

question of law and fact."

[State Board Order WQO 2002-0014, p. 8. 

(emphasis added.)]  Given the previous 

findings of the State Board on this same issue, 

and given that none of the factual reasons 

supporting this decision have changed, the 

Regional Board should remove or modify this 

provision so as to reduce duplicity of effort and 

the implementation of unnecessary control 

activities. As an alternative, the City 

recommends that the Regional Board consider 

adopting language similar to that contained in 

State Board Order No. 2006-0003 titled: 

"Statewide General Waste Discharge 

Requirements for Sanitary Sewer Systems" 

("Order"). This Order applies solely to 

municipalities and other public entities that 

own or operate sanitary sewer systems greater 

than one mile in length that collect and/or 

convey untreated or partially treated 

wastewater. Adopting this caveat would not 

only serve to accomplish the primary goals 

behind the provision, but would also ensure 

Statewide consistency among Water Board 

regulations.  If the Regional Board is concerned 

that the City will not work in cooperation with 

the water districts or provide notification to the 

water districts regarding spills that are initially 

reported to the City, the Regional Board could 

add additional language/requirements. For 

example, the following condition could be 

added, "For the Permittees that do not own or 

operate sanitary sewer systems and are exempt 

from the responsibility for spills, said 

Permittees shall develop a program to notify the 

Agency responsible for the sewage spill and 

shall provide assistance to the responsible 

Agency as necessary to prevent sewage from 

entering the MS4." Please note for the record 

that the City of Mission Viejo already has these 

procedures in place.
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316 18 LID F.1 More recently the County provided the Santa 

Ana RWQCB with a more detailed conception 

of a framework for land development. It 

predicates permit compliance on management 

of the 85th percentile storm volume, presumes 

the application of LID BMPs based upon a 

prioritized consideration of infiltration, capture 

and re-use, evapo-transpiration, and bio-

retention/biofiltration, and requires treatment of 

residual runoff volumes for which the 

application of LID BMPs has been determined 

to be infeasible at site, sub-regional and 

regional scales. The framework also integrates 

options for water quality credits and provides 

for alternate compliance approaches including 

participation in a watershed project and 

contributions to an "in-lieu" fund. It also 

explicitly recognizes bio-retention/bio-filtration 

BMPs as LID BMPs and the continued and 

entirely legitimate contribution of effective 

structural BMPs such as constructed wetlands 

and detention ponds to the practice of 

stormwater quality management. The City 

agrees with the County and the other Permittees 

that it is imperative that there be a uniform 

countywide development standard for water 

quality protection. Consequently, the 

framework language that is currently being 

supported by both the North Orange County

Permittees and staff of the Santa Ana Regional 

Board should be the starting point for 

discussion with respect to the subject Tentative 

Order.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.
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317 4 Economic Attachement E:MRP The specific comments provided below are 

intended to ensure that any changes to 

environmental monitoring requirements are 

based on careful strategic assessments of the 

current effort to ensure that revisions ultimately 

continue to most effectively support DAMP 

implementation.  Also, at a time of 

unprecedented fiscal challenge there can be no 

required commitment of additional resources to 

environmental monitoring.  Any new 

monitoring requirements will require offsetting 

and compensatory reductions in existing 

monitoring obligations.

The Regional Board does not agree that "any 

new monitoring requirements will require 

offsetting and compensatory reductions in 

existing monitoring programs."  The commenter 

does not provide any regulatory language or 

evidence to support this assertion.

Furthermore, USEPA (61 Fed Reg 43761) has 

addressed the question regarding the quantity of 

storm water monitoring required for MS4 

NPDES permits:

"The amount and types of monitoring necessary 

will vary depending on the individual 

circumstances of each storm water discharge.  

EPA encourages dischargers and permitting 

authorities to carefully evaluate monitoring 

needs and storm water program objectives so as 

to select useful and cost-effective monitoring 

approaches.  For most dischargers, storm water 

monitoring can be conducted for two basic 

reasons: 1) to identify if problems are present, 

either in receiving water or in the discharge, and 

to characterize the cause(s) of such problems; 

and 2) to assess the effectiveness of storm water 

controls in reducing contaminants and making 

improvements to water quality."

The Regional Board maintains that it considers 

monitoring needs and program objectives when 

requiring monitoring.  The Regional Board has 

considered the position of the Copermittees 

when evaluating the Tentative Monitoring and 

Reporting requirements and significant 

reductions and modifications have been made to 

the Tentative Order in an effort to maintain a 

cost-neutral monitoring program.  The latest 

draft of the Tentative Order eliminates multiple 

monitoring requirements and allows the 

Copermittees to substitute participation in 

regional monitoring programs.  These actions are 

expected to be more cost efficient and prevent 

redundancy.

Draft Response to Comments R9-2009-0002 Page 194 of 198

0004749



Comment

No. Commenter Subject Section Specific Comment Comment Response

318 4 Monitoring Attachement E:MRP The 6-hour holding time for samples of 

indicator bacteria limit the length of time that 

sampling teams can spend in the field and do 

not allow sampling of some episodic events. A 

typical day of Bioassessment monitoring at 

three locations requires 8 hours in the field for 

PHAB assessment, and collection of benthic 

macroinvertebrate, water quality, and toxicity 

testing samples. Mass Emissions monitoring of 

stormwater runoff can occur on weekends and 

holidays when contract laboratory services are 

not available. Most importantly, monitoring 

bacteriological quality of stormwater at Mass 

Emissions site will not produce useful 

information since access to flood control 

channels is prohibited during periods of 

stormwater runoff and the Mass Emissions 

monitoring sites are generally great distances 

upstream of the coastal receiving waters.

Proposed Modification:

Exempt monitoring of bacteriological quality at 

Bioassessment sites and during stormwater 

events at Mass Emissions sites.

The Regional Board finds the exemption of 

Bioassessment sampling from bacteriological 

sampling to be a reasonable request.  The 

Tentative Order has been updated to reflect the 

exemption.

The Regional Board finds the exemption of 

Mass Loading sampling from bacteriological 

sampling to not be a reasonable request.  The 

information provided to support this exemption 

is not of sufficient concern to warrant the 

exemption.  The commenter's concerns with 

monitoring at Mass Loading stations include the 

monitoring itself, distance from coastal receiving 

waters, and availability of laboratory services 

and are addressed as follows:  

The comment regarding monitoring accessibility 

for mass loading stations and holding times 

appears to assume composites are required for 

bacteriological sampling.  This is not the case, as 

II.A.1.d.2 clearly states grab samples are to 

undergo bacteriological analysis.

The comment regarding the distance from 

coastal receiving waters is concerning, as coastal 

receiving waters are not the only waters which 

have REC-1 as a designated Beneficial Use.  

Inland surface waters within Southern Orange 

County are all classified as having REC-1 as a 

Beneficial Use or potential Beneficial Use.

Lastly, the accessibility of laboratory services 

within Southern Orange County is not a 

sufficient reason for exempting water quality 

sampling.  Furthermore, with the exception of 

the initial storm event, the remaining mass 

loading language allows for flexibility in 

choosing sampling dates.

319 4 Monitoring Attachement E:MRP Monitoring for oil and grease concentration will 

not detect lighter petroleum fractions such as 

gasoline and diesel. Oil and grease has rarely 

been detected in 5 years of monitoring in the 

Dry Weather Reconnaissance Monitoring 

Program.

Proposed modification:

Collect a grab sample for oil and grease during 

stormwater runoff monitoring at Mass 

Emissions and Ambient Coastal Receiving 

Water sites. Collect a grab sample for total 

petroleum hydrocarbons whenever a sheen is 

observed

As in Comment 318, sampling for Oil and 

Grease as required in the Order shall be done 

using grab samples for Mass Loading stations.  

The Regional Board agrees with the 

commentor's proposal that total petroleum 

hydrocarbons only be tested if a sheen is 

observed.  The Tentative Order has been updated 

to reflect this modification.

320 4 Monitoring Attachement E:MRP A Stormwater Monitoring Coalition (SMC) 

review of Bioassessment data collected in 

Southern California has shown that at sites 

where flow is year-round there is no statistical 

difference in IBI scores between the spring and 

fall seasons.

Proposed Modification:

Modify the sampling frequency for 

Bioassessment to once a year.

The Regional Board finds this a reasonable 

request at this time.  The Tentative Order has 

been updated to reflect the proposed changes.

Draft Response to Comments R9-2009-0002 Page 195 of 198

0004750



Comment

No. Commenter Subject Section Specific Comment Comment Response

321 4 Monitoring Attachement E:MRP The waiver of a single, annual Bioassessment 

monitoring event to alternatively conduct a 

study on the effects of PHAB modification on 

WARM, WILD, and/or COLD beneficial uses 

of inland receiving waters would not constitute 

a quid quo pro exchange of resources. The 

special study would be much more costly.

Proposed modification:

The Regional Board should offer a more 

equitable option for alternative monitoring. One 

option could be reallocation of saved resources 

from a once-per-year sampling frequency 

(proposed above) to a collaborative SMC study 

on the effects of PHAB modification.

The Regional Board is amenable to providing 

flexibility and to the Copermittee's requests to 

address emerging issues or identified potential 

problems.  The language under II.A.2.b.1 of the 

Tentative Order has been changed to allow 

Copermittees to propose and conduct (upon 

approval of the Regional Board Executive 

Officer) special studies or participate in regional 

special studies.  This is also clarified in II.5.b for 

Regional Monitoring Programs.

322 4 Monitoring Attachement E:MRP It is unclear why the Pearl Street drain is 

included in the list of priority drains for special 

investigations. In the latest PEA submittal, 

Figures C-11.16b and C-11.16c show that none 

of the 51 samples collected from the surfzone 

near the drain outlet contained concentrations 

of indicator bacteria above the AB-411 single 

sample standards.

Proposed Modification:

Remove special study requirement for the 

PEARL street drain.

The requirement that all special investigations 

be concluded by June 30, 2011 does not 

provide adequate time for determining if 

conditions in receiving waters are protective, or 

likely to be protective, of beneficial uses (I.B, 

Question 1). In order to answer Question 1 

sufficiently, an epidemiological study must be 

conducted. The Doheny State Beach 

epidemiology study has shown that these 

methods are quite expensive and require a 

significant commitment of resources. Question 

4 will be best answered when the methods of 

Microbial Source Tracking are more refined. 

Extending the reporting period for the special 

investigations will provide a better basis to 

address the Regional Board's concern about 

sources of bacteria and impacts on beneficial 

uses.

Section 5 (Coastal Storm Drain Monitoring) has 

been removed from the Tentative Order.

323 4 Monitoring Attachement E:MRP The requirement that the new Inland Aquatic 

Habitat monitoring program be implemented by 

the beginning of the rainy season 2010 does not 

provide adequate time to develop this new 

monitoring program nor reallocate staff 

resources from the existing monitoring 

program. Furthermore, Regional Board staff 

must recognize that any increase in any specific 

element of the monitoring effort will need to be 

offset by strategically considered compensatory 

reductions in other elements.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the end of storm season 2010-11.

Please see response to Comment 317 regarding 

the commenter's statement that "Regional Board 

staff must recognize that any

increase in any specific element of the 

monitoring effort will need to be offset by 

strategically considered compensatory 

reductions in other elements."

Section 6 (High Priority Inland Aquatic 

Habitats) has been removed from the Tentative 

Order.
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324 4 Monitoring Attachement E:MRP II.B.1 Wet Weather Runoff Monitoring – MS4 

Outfall Monitoring [page 15 and May 5 

updates]

See comment above with respect to 

implementation schedule.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the 2010-2011 monitoring year.

II.B.2 Wet Weather Runoff Monitoring – 

Source Identification Monitoring [page 15]  

The requirement that the new Source 

Identification monitoring program be 

implemented within each watershed and must 

begin no later than the 2008-2009 monitoring 

year occurs during a timeframe prior to permit 

adoption.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the 2010-2011 monitoring year to allow the 

Permittees adequate time to develop this new 

monitoring program and integrate it into the 

next budget cycle (2001-11).

The Regional Board finds these to be reasonable 

requests for the Wet Weather Runoff Monitoring 

requirements.  The Tentative Order has been 

updated to reflect the changed dates.

325 4 Monitoring Attachement E:MRP The 1-hour composite sampling requirement (if 

flow is observed) will make monitoring of three 

sites in a single day (by a single team) difficult 

because of holding time requirements for 

bacteriological samples.

Proposed modification:

Dry Weather Reconnaissance monitoring 

should be conducted with grab samples. 

Composite sampling should be considered as an 

ancillary assessment tool for use when 

additional source identification efforts are 

deemed necessary.

The Regional Board finds this to be reasonable 

request.  The Tentative Order language has been 

updated to reflect the proposed changes.

326 4 Monitoring Attachement E:MRP The requirement that the Planned Monitoring 

Program be submitted September 1st of every 

year, beginning on September 1, 2009, does not 

allow adequate time for analysis of the 

monitoring data from the prior year as it is 

affected by management actions undertaken 

throughout the MS4, subject of the annual 

Performance Effectiveness Assessment.

Proposed modification:

Rather than additional reporting requirements 

to describe routine monitoring efforts, Board 

staff and the Permittees should conduct an 

annual meeting after submission of the Annual 

Report to discuss the content of the report and 

any changes to the monitoring program or 

suggestions for special studies. This approach 

will promote a more collaborative relationship 

between the Permittees and Board staff and 

may help streamline the renewal of future 

permits.

Comment noted.  Please see response to 

Comment 183.

In addition, the Regional Board proposes that 

the appropriate format to discuss the content of 

the monitoring annual report, including any 

changes or suggestions, would be for the 

Copermittees to include the monitoring in the 

annual watershed review meetings (see response 

to Comment 267).
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327 4 Monitoring Attachement E:MRP The requirement that the Receiving Waters and 

Urban Runoff Monitoring Annual Report be 

submitted October 1st of every year, beginning 

on October 1, 2010, does not provide adequate 

time for relevant analysis of the monitoring data 

collected in the 12-month period immediately 

prior to the proposed reporting date. Previous 

annual reports were submitted on November 

15th of each year and assessed the results of 

monitoring

activities conducted in the 12-month period 

ending 4 ½ months prior to the reporting date.

Proposed modification:

The Receiving Waters and Urban Runoff 

Monitoring Programs Annual Report should be 

submitted in conjunction with the Unified 

Annual Report and Performance Effectiveness 

Assessments

Comment noted.  Please see response to 

Comment 183.

328 4 Construction F Section F.2.d.(1)(c)(i) (Page 48) states that the 

Permittees must require implementation of 

advanced treatment for sediment at 

construction sites that are determined to be an 

exceptional threat to water quality.

The Fact Sheet provides no justification for this 

requirement. The newly released draft 

Statewide Construction General Stormwater 

Permit identifies the Active Treatment System 

(ATS) as an advanced sediment treatment 

technology. The ATS prevents or reduces the 

release of fine particles from construction sites 

by employing chemical coagulation, chemical 

flocculation, or electrocoagulation to aid in the 

reduction of

turbidity caused by fine suspended sediment. 

The recently released (April 2009) Draft 

Construction General Stormwater Permit does 

not require use of ATS but identifies it as an 

available BMP. However, that permit 

acknowledges that the ATS is a newly emerging 

technology in California.

The provisions requiring the use of ATS should 

be deleted from this permit, and the selection of 

BMPs for construction operations, especially an 

ATS, should be done under the aegis of the 

Statewide Construction General Stormwater 

Permit.

The requirements for active treatment systems in 

the Tentative Order are consistent with the 

requirements in the adopted MS4 permit for San 

Diego County.  Although the draft General 

Construction Permit may have some basic 

requirements for active treatment systems, there 

is no assurance that those requirements will be 

in the final adopted version of the permit.  The 

Copermittees have a greater knowledge and 

understanding of site conditions within their 

jurisdiction than the general permit.  Therefore, 

the Copermittees are more appropriate to know 

when and how to implement ATS within their 

jurisdiction.  

Advanced treatment has been effectively 

implemented extensively in the other states and 

in the Central Valley Region of California.  In 

addition, the Regional Board’s inspectors have 

observed advanced treatment being effectively 

implemented at large sites greater than 100 acres 

and at small, less than 5 acre, in-fill sites.  

Advanced treatment is often necessary for 

Copermittees to ensure that discharges from 

construction sites are not causing or contributing 

to a violation of water quality standards.  For 

example, the Basin Plan lists the water quality 

objective for turbidity as 20 NTU for all 

hydrologic areas and subareas except for the 

Coronado HA (10.10) and the Tijuana Valley 

(11.10). For certain construction sites with large 

slopes and exposed areas, the only technology 

that is likely to meet 20 NTU is advanced 

treatment combined with erosion and sediment 

controls. To ensure the MEP standard and water 

quality standards are met, the requirement for 

implementation of advanced treatment at high 

threat construction sites has been added to the 

Order, while still providing sufficient flexibility 

for each Copermittee’s unique program.
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EXHIBIT B-1 
 

EXCERPTS FROM SOUTH COAST WATER DISTRICT WATER CONSERVATION 
ORDINANCE (NO. 206) 

 
Section IV:  Definitions 
 
Item 2.  Irrigation-Related Definitions 
 
d.  “Minimal Irrigation Water Flow or Runoff” is exceeded when water flows into the street and 
enters the nearest storm drain.  Minimal levels of irrigation water flow or runoff would include water that 
tops the curb, flows into the gutter, but does not enter the storm drain. 
 
Section VI(A):  Permanent Water Conservation Measures 
 
Item 1.  General Restriction – Residential, Commercial and Public Customers 
 
b.1.  Limits on Watering Duration - no more than 10 minutes per valve per cycle.   
 
b.4.  Outdoor watering cannot result in runoff that exceeds “minimal” levels.  Minimal levels are 
exceeded when water enters the street and flows into the nearest storm drain.   
 
c. Minimal Water Flow or Runoff from Irrigation:  It is prohibited to water lawns, landscaping and 
vegetated areas in a manner that causes or allows more than a minimal amount of water flow or runoff 
onto an adjoining sidewalk, driveway, street, alley, gutter, ditch or other property.  

1.  Water flow or runoff shall exceed “minimal” levels when the water enters   the street and 
flows into the nearest storm drain.   
2.  Minimal levels of water flow or runoff would include irrigation water that tops the curb, flows 
into the gutter, but does not enter the storm drain.  

 
f.  No hosing or Washing Down Hard or Paved Surfaces 

1.  It is prohibited to hose or wash down hard or paved surfaces, such as sidewalks, walkways, 
driveways, parking areas, tennis courts, patios or alleys. 
2.  When it is necessary to hose or wash down hard or paved surfaces to alleviate safety or 
sanitary hazards, the following may be used: 
 a.  Hand-held bucket or similar container 
 b.  Hand-held hose equipped with a positive self-closing nozzle 
 c.  Low-volume high-pressure cleaning machine, preferably equipped to recycle 
      used water. 

 
g.  No Hosing or Washing Down Vehicles:  It is prohibited to use water to hose or wash down a 
motorized or non-motorized vehicle. 
 1.  exempt 
  a.  Use of a hand-held bucket or similar container      

b.  Use of a hand-held hose equipped with a positive self-closing nozzle 
 
j.4.  All existing commercial car-wash facilities shall retrofit to systems that re-circulate wash water by 
January 1, 2012.  
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California Regional Water Quality Control Board
 
San Diego Region 

Linda S. Adams 
Over 50 Years Serving San Diego, Orange, and Riverside Counties	 Arnold Schwarzenegger 

Secretary for 
GovernorE:nvironmental Protection Recipient of the 2004 Environmental Award for Outstanding Achievement from USEPA 

9174 Sky Park Court, Suite 100, San Diego, California 9212}-4353 
(858) 467-2952· Fax (858) 571-6972 

http://www.waterboards.ca.gov/sandiego 

October 20, 2008 

CERTIFIED MAil 
7007 0710 0000 57634960Lisa Zawaski 
In reply refer to: City of Dana Point 
NWU:18-2002145.02:cloflen 33282 Golden Lantern 

Dana Point, CA 92629-0805 
CIWQS: 
Place No. 260014

Dear Ms. Zawaski: 

SUBJECT:	 Amendments to CWA Section 401 Water Quality Certification 
NO.02C-145 

On July 31,2008 the California Regional Water Quality Control Board, San Diego 
Region (Regional Board) received a request from the City of Dana Point to amend the 
Salt Creek Ozone Treatment Facility (Project) Section 401 Water Quality Certification, 
File No. 02C-145 (Certification), to modify the monitoring and reporting requirements for 
Nitrate and Ammonia. 

The Project is a dry-weather storm drain treatment facility that uses ozone to treat up to 
1000 gallons per minute of dry weather flows prior to discharge at Salt Creek beach. 
The City of Dana Point proposes to reduce influent and effluent monitoring of Nitrate 
and Ammonia for the Project from monthly to every other month, and reduce reporting 
from quarterly to annually. The City of Dana Point is requesting an amendment to the 
Certification for these reductions. 

After review of the Project's file, the past monitoring data for Nitrate and Ammonia and 
a site visit on October 2nd 

, we concur that the proposed changes are reasonable 
modifications to the original Section 401 Water Quality Certification. As a result, the 
Section 401 Water Quality Certification for the Salt Creek Ozone Treatment Facility has 
been amended to reflect the proposed changes. The amendments are included as 
Enclosure 1. 

The heading portion of this letter includes a Regional Board code number noted after 
"In reply refer to:" In order to assist us in the processing of your correspondence please 
include this code number in the heading or subject line portion of all correspondence 
and reports to the Regional Board pertaining to this matter. If you have any questions 
regarding this notification, please contact Chad Loflen at (858) 467-2727 or 
c1oflen@waterboards.ca.gov. 

California Environmental Protection Agency 

o Recycled Paper 
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Exhibit B-2, 401 Certification for Salt Creek Facility



Lisa Zawaski - 2 - October 20, 2008 
02C-145 Amendment No. 3 

Respectfully, 

%!:~ 
Executive Officer 

Enclosures 

1. Addendum NO.3 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145. 
2. Addendum NO.2 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145, dated November 09,2006. 
3. Addendum NO.1 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145, dated July 15, 2005. 
3. Clean Water Act Section 401 Water Quality Certification No. 02C-145, dated April 
18,2003. 

cc (via email only): 

Stephanie Hall, US Army Corps of Engineers Regulatory Branch, Los Angeles CA
 
Stephanie.j.hall@usace.army.mil
 

Bill Orme, State Water Resources Control Board, Division of Water, Quality 401 Water
 
Quality Certification and Wetlands Unit,
 
BOrme@waterboards.ca.gov
 

California Environmental Protection Agency 

{J Recycled Paper 
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Project No. 02C-145 Addendum NO.3 Page 1 of 2 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

ADDENDUM NO.3 TO 

CLEAN WATER ACT SECTION 401 
WATER QUALITY CERTIFICATION NO. 02C-145 

FOR 

SALT CREEK OZONE TREATMENT FACILITY 

Condition II.B.3(e) is modified: 

The City shall submit annual quarterly monitoring reports to the Regional 
Board on or before December 15th

, with the first annual report due on 
or before December 15th 2009. Annual reports shall be submitted 
until such a time the Regional Board deems sufficient to determine the 
level of impact from the discharges. Data shall be included in an 
electronic format. The first quarterly report shall be due within 60 days of 
initiation of discharge from the treatment facility, unless notified by the 
Regional Board of an appropriate later submittal date. 

Condition II.B.3(g) is modified: 

The water quality monitoring program shall include monitoring for nitrate 
and ammonia in influent and effluent samples of the Salt Creek Treatment 
Facility in accordance with the frequencies below. 

Parameter Reporting Unit Monitoring Frequency 

Nitrate mg/L Every Other Month. 
Ammonia mg/L Monthly. Effluent samples 

shall be collected at a time 
following influent samples that 
approximates the treatment 
duration in order to effectively 
assess the effect of the facility 

California Environmental Protection Agency 

Recycled Paper 
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Project No. 02C-145 Addendum NO.3� Page 2 of 2 

NOTIFICATIONS 

1.� All information requested in this Certification addendum is pursuant to 
Water Code Sections 13267 and 13383. Requirements established 
pursuant to Water Code Sections 13267(b) or 13383 are enforceable 
when signed by the Executive Officer of the Regional Board. 

2.� Pursuant to Water Code section 13268, any person failing or refusing to 
furnish technical or monitoring program reports as required by Section 
13267, or falsifying any information provided therein, is guilty of a 
misdemeanor, and may be liable civilly in an amount which shall not 
exceed one thousand dollars ($1,000) for each day in which the violation 
occurs. 

3.� Pursuant to Water Code Section 13385, a violation of requirements 
established pursuant to Water Code Section 13383 may subject you to 
civil liability of up to $10,000 per day for each day in which the violation 
occurs. 

II Date 

California Environmental Protection Agency 

Recycled Paper 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL 60~P$
 
SAN DIEGO REGION
 

ADDENDUM NO.2 TO 

•.•.. Cl.iJ;AN ~ATeRACT SECTION 401 . 
WATER QUAMTY CERTIFICATION NO•. 02C,.14& 

FOR 

SrTY Of DANA POINT 

Pursuant to$~onSaa60l 1(t$25~ 1326{1 and 133830fDivisioti] oTtpe·CaUfomfa 
Water Code (Water OOd~)~QleanWaterAct Section 404 waterquaUty oortffication no. 
02C-145 js amended as fonows: 

1. Condition no. ILS,3(d) is deleted: 

U,B,3{d)	 +he fJfepasa! fefwataf~uaUt'tt~~ay~,b~$i&taBtw~htne 
~M·~i~~Jett~ateaMaf~@, ·2QQS mtha Gityayttle 
~~·,@ffffief,{)f..t-Aa-R~l~ffi pumuaRt·te•.·.Galfwmia.·WataF
GOO~e~~-1.a2:2~~2@7, aRfi 43383. 

2, Condition no. tLB.3(g) is added: 

tI. 8.3(g)	 The wate~,2blplf!y' monitoring .Rrogm."m ~h§nincll1d$1I!lQnnorln~ fornitrate 
§ng",jU)lfhOnialn itdl!#W! ~fUl§mu$nt §amgt.ms.~ of the SaltCreak Treatment 
F~lttM·in@~g2rdan§Pwith 'he fr~uendesbak)w. 

, ~ 
.....-. _................ . · __;"'..••••..., _~u" ~ t
 

.~~~---l~~'~--~----{ MQnthfJ{. Efftuentssmglas shaUbe 1 

00..•lied.ad. s.t a. u...m..••..•.........."0 U.QW.Ins..
' ' e .•	 " influent.sarnglas that 
Iapproximates t~treatmant. 

!	 Idum~~~h~:~r~o~~~l~~:&.l 
I 

ll' 

................~ J_ _ "_;,...2!~~_~"" ~1,g~£~..J:¥. ,,,..,.w.)
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Section 401 CertifiCation No. Q2C~145 
Addendum No.2 
City of Dana Point 

3. Condition no. U.S.S Is added: 

{I.B.S.	 A!iaQQHc~!lpp~~.re~rtg~oritlfQtmatk)n$~ftted to the Regional.Board 
~nbesmn~q and· ~rqfiooa$.;fqHQws: 

"Lc!f{rti(y unqfJJ.J!enaftv.. of lawthafJ hav$lJltf§Onallv eXflf(1inedm;uJ 
am tifltIiliar wlthtf1e infQflllationsutlmitted in",th!$ dooumellt and ail 
attag}Jf[1ents.tUtti,lhat. basf1donmv!iJ(tuicy- of.tllQs@ indivldu@/s, 
immedlatft/¥ tesP!J![!§iqle ftJroblaining: th,fl inlprmaNgp~, Jbelieve!lJl1L 
thf!,,{Vf()fmtttjlJqjs.trtl$~ f/:ccuraif)$< and oomRl§.t~ Jam trWfil9that 
tl1t{t~. fJt$s!fjnlfjpfil1tp!Jllf!/ties furqutJrrtittif)f;i fafstfinfofll1ll1!tJn,' 
Inglg,tJing tttap~$ibiJit'l fJlfioo am;jJmprisf)nmfJ:(ft;~t 

NOTiFICATIONS 

1.	 Al~ Information requested In this Certification addendum is pursuantto Water Code 
Se-ctions13267and43383,Requirements establish$rl pursuant toWaferCtlde 
Sectlons 13267(b)Ofi3383 are enforeeabk~when signed bythe Executlva Officer 
ofthe Regional Board, 

2.	 Pursuant to Water Code section 13268, any person falHng or refusing to furnish 
technical or monitoring program reports as required by Section 13267, Of falsifying 
any information provk:ied therein. is guitty of a misdemeanor. andmayheliabte 
cfvUly in an amount which shan not exceed one thousand doUars ($1 1000) for each 
day in whlch4hevitllationotcurs. 

3.	 Pursuant to Water God:e$ootion 13385, a violatiotlofrequiremenw.$stabllshed 
pursuant to Water Code Sei;;tkm i 3P8-3 may subject you to ciVil liability of up to 
$10,000 perdayforee¢hdaytn wOlahthe violation occurs. 

Calljornia Em'iroll1lumtal Protec:wnAge.nq 
, Of )i it t 
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California Regional 'Vater Quality Control Board 
San Diego R.egion 

{hw $ft \'~ ~Ssan·~.Onmjg~13ndm\'~COlmtle:sAum C.J)t)l~ PhD, 
J(q~~ili~.2&MBa~A'!f1lFd. 1m> ~di'l*iAclili»~from tl~AS~UfW,.,.<.ft;>t Aroold&hw~ 

?b W $pttW A. __~;:W;Ct _ _ _ '" 2 ~i ' .. _ : ,::.:". _ ,U;:C!:'t;H;,I:
F.Jn~'r~nt«t (J~r-

PmIfclioo 

Matthew S~na¢ori. City'Eriginoor 
City ofDatnf'Point 
332a20rildenl$tem 
Dana Point} CA 92629-18fJ; 

SALT CR.BBK OZONE TR.IU\~Pl_<\h"T - SUMMERmm OIJT.FAU" PIPE 

This]etter~~dnrespri~'}Ctl1~(ZitwofDanaPomt~srequest forirtformati0nregarding waste 
disctH~rge re~iretpe~ts~tMl~1:i~p401 w~fl~li~certiflc~gnforapro~~diseharge from 
the SaltCreekOt,cne NatineritFacility. WeUndel"$umd thattJtjs!acildtY'Wt)tdc coHeet Salt 
Creek flows from a large crdvertat Monarch Beach and diverttheflow$·fortteatment at an 
u.plandfacility,TheFlaptw09Mpe sized tPh~ndleup to 1.OOOggtl0J1sper minute~dfunction 

year"round~e*,¢ept1n~9ttn evenW-.Ozonete¢oodl0,gJi wotll(jkillindictttbr~teriaand 
patl'Kigefis.Effluentfr6mthe f&cllitywouldthen be dischargedbaek ·totheiufluent point~ except 
in the sun:uner when a 10«inch temporary outlet pipe would extend 240 feet ttt the high tide line. 

Weesful>lj~h¢dc()ndi~{)ti$~¥~~(J~ted ~T~h 3, 2003fQrtheodgina.J~jeot$tmjnterim 
tn~~utefQt'abating~llutaUmin~$4di$C~~~es, The tell1po:t'at)tsumtnetciuUetpipe is·a 
p~sedreVi~i$n.. 1'heOO~ttW··cQ$t;titions··reflected·ourunderstandii:l~ •• thaf:the·treated stream 
WatetWouU:lb¢d~h~~m;kt()thestrean1at me point o!ttwmve£$itm.. Weareless 
C6mf6rttilileregula.tittS~her(fi~~~.with the.• ~. petmit as the mschtU'gepoi#t gets furthm: 
away fromtheqj~imWin~,~.iallyw~~tl:w d1v¢~j(mpointi$t()anoilierwaterbody, We 
are.th~refore.co~iaeringth9;fi~~fQfindiYidAAa!NfDBSpetmiw.or a general NmES·permit. 
for @st~iofdi$¢ll~~'~\velrthete:V41~ateNmE$ait~attveswitltinourresource 
coostraiJitSc. We wnleOOlti'tf~t$¢lyPn the:Ms4~'PDES peun.itforyoW' proposedsum~ime 
discharge in200S. 

We tmde.rstand that the prnjectis. currently under C.o!lStrlJCllon and that the City intends to 
implement the surmner outfall pipe this summer betweenSeptember ll:4~d ~~0ber.l~r2005 as a 
mortAerm denwnstwti~Jn, Th~~ummer pipew(mld beconstriJeted onlyjf s.h.6relj!le(e¢teation~1 
U$e. waterqtmlityp},jootiv~~~"c~edeclfqHQwin$.bacteria re$eneI'~tit}ninth€i~troaro~6w 
betwee,tltheorig.inaldi~har$r'PQjrit and the bench. 1n sUbsequentsummers.theCtty VioUJd 
impl~menUhe SUIJU;tlefoutf@lw.ve from approximately l\>femorial Dayw LabOrDay it shotdine 
wcteria monitoring necessitates beach postings, 

(JtUiftmnitt.. b)wironm~ntalPr(Jtecf#m ..4gtm:y 
'-""';";'" ,. Hi:.;: .:;1 .... * - ," 
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MI'. Siu61ctn"j
 
Salt CreekOwne Treato'$utPlartt
 

ShQr't Term Dem~nstrntiQn~Sumwe-.r 200.s~ 

The fOv""U::l of the municipal stonn water program is on source reductkm tlm:i'Ugh rru.~ificati.on of 
behavior/pmctjces, in combination with the use of on-site struCtural best managetB~J)t Practices, 
ratberthal1 on regional endofpiBr treatment or diversion. 'We realize, however, thartUtfuare 
cases where offsite structural B:NIPs. in combination with s(mrcewducti9n:S'1ll1;ty.~mJ}fe 
feasible in the short~term. We win consider the discharge for the period from$ep~e~!to 
October 15, ZOOS as an interim measure for abating pollutants from inla,*'kdstg:t1.1l~~diithtU'ges 
under the MS4 permit. provided the City satisfies the following cq.nditiQns of ahamend¢d 
Section 4tH Water Quality Certification. . 

As a result of proposed project changes, the conditional Section 401 Water QlJaJ~T)' OenJficatlPn 
no. ()2C~ 145 is~med. Apri118. 2.003 to the City of Dana Point has been amended ~ follows: 

J1ischargS' tbthh·ooeanfrgm !he DfO.vJ~fed sur.nmsr uine extel1j19J1WiHhot 
£pnlrneng~u!ltiL~tleast 19ays<.)fdat@ frQm theplqnt' s< di~~h~tt?tl1econq~t¢ 

~rol1fQrl~n~i~8~o~rl4isc~~~~atkm) ~~~se$s~d~~*f,~1ttt4t?cgh!~k1~ 
$Odev~dieyel~OfJn~it--ator~ac~ti.a atthe 1tOQreline a~ ~ t~~ultQft¢&t%~t~ 
·~iween,IheaRtQn<lindth$ §horcllne.· . . .. 

rh~ sU1_:ill~e'v;tl1be f@moVetif?f tbe. seasonm}Qt t~Oefube-r lS()r~l1¥ 
.an!iciuatedtl\ineXeAtgxeater10aritt8 bl£h. based QD afivbda¥!W;~US4#hJtp@x~r 
.is~imer"g . .. ..... 

.:at!serlO!lJ~revl~w(JfmviQ1!slysubmitte(1da~u;arthei~tJuertt~intl,tp*gityrtf 
·Dana?oints~all~~Wdcict ~'~}p.Jveff1~n! mQnit~.ng tocrisM~,~hedi~ar~~~}m 
th~smutrler~fiUel)t~ipe doe~~~e~ce~9$ean!~l~. crlteda. &.1g~ii~rftlg~~IL~~ 
spndu'W~d•• for@tl~a~tt~ •. follov.iltg.C()~sti1~~~nts: .• t.:ltr(llUj~~~.CQ~l"t.,pic~~l~ti~c, 
~mmon1~~indiQ~tOtt>gqtm~t·(fecm.· CpUforman4.J3nterpgoocu~)~,~ienjllm~ •• ~nd.tot~t 
£blorjn~~siduaL •. MeWs~halL2%,>ret!9rte2a.~tcia1.t@£~'1(%able~ • .. . 

. i. .Rc~tt~sbA!l,.hesuh1DJ!tedtQ th~R.e~onal Bti~d~k1J' ... 
H. ·1fanxponstjtnent isf9y}\dtoe~~%ed daH'}'ot!~staniall~oa,iJlnit~Jor. 

hV?.s~1ing¢.v~t~ •. th~4!scl1m!fi~·.sf1~U ... l>e.t~~~t~Q.f6ftnt?s~~(m 
~£!d!tiQDal treatm~t shm1J~! nrovid¢j1nrior wth%~s¢h~~ ... 

iii. A amY nmmt shaH o£.§}t1-brnitted nrior to pecemtmt2ft,.., 2005, .. 

O£ean.Discha~aftet$um~er .2-005. 
In or4er t()discharg~ Su.ltC~JfOzone Treatment Faeiltty effluent to theshoreHnefrolrffue 
sU!~t!:imepj~ aft¢f4t)()S. th~8jtY of paria P()lntmust sUbIl'lita repOtt0f\vastedlsphargeat. 
least 180 @ys prior to fheuh~icip~teddischarge. This report Jll11stinchide there~ttlts()f 
monitoring coHected dming the ZOt15 dem{lHsttation petiod. arId those resultsshotihibe~ssesserl 

CfJ.fift!rnirllinvir9;lJ.m~ntal Protection!tg-cmry
:,:,»"\i:oY" ".' iI' 'e'." 
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I.::: :::~~:::~~:::::: :::: :::::: :::::::=,,~_ ~..=~m~ ••~mmm..m m u 

Mr. SiffiiCGri	 -3 jUlY 15,2005 
Salt Creek OlJ,.')ne Treatment Plant 

relative to applicable criteria within The California Ocean Plan (available on-line at 
httl!:llvS:FW. waterl?m.mh.c~.gov!plns.QQi~L9.1Jlansl). P1e-ase refer to the water quality obJectives 
within Sections IT and mof the Ocean Plan for applicable criteria and requirements. 

At that time we will review the monitoring results and evaluate whether waste discharge 
requirements Of an indivh.1ual ~"'PDES permit would be required for annual discharges to the 
Ocean. 'We may lliso request additional ted:mk:al reports with monitoring to ensure dtat 
applicable crite.ria are not exceede.d. 

The heading.portion of this letter indudes a Regional Board code rmmber noted after "In repjy 
refer to;" In order to assist t'Ul in the processing of your correspondence please include this corle 
number in the hc-ading or subject Hne pomonof all correspondence and reports to the Regional 
Board pertaining to this matter. ff you have any questionsregardi11g this Jett~r. please contact 
Jeremy Haas directly at 85-S467-2735 Ot" by email atjhaas@waterboards.ca.gov. 

,	 ....~IJ····· 
/ /"

Respectt;:~ ./ ..//
 
/ . / t /~~/
 

I 
. ~~ 

J'H. .ROBERTOS 
L	 Ex.ecutl've Oft1cer
 

Regional Water Quality Coutrol :Board
 

CC:	 . 

Doug F...berhmdt, U.S. EPA Region 9, Chief ofClean Water Act Standards and Permit8 Oake; 71 
Ba\\'1oorne St San Fr.mcisco, CA 94105~3901 

Corice Fanar. 1J.s. Am.Fj Corps of .Engineers, Los Angeles District 
WilHam CarreroD. City E.ngineer. City of San Clemente 
Larry McKenney. County ofOrange 
4tH ProW,lm, State Wttter Resottrce:s Control Board. DivJsion of Water (h!slity 

Cali!&miaEmirorttnetlial PrDtectWn A.gen(')· 
·'-"·.111~ "oj#f oGj, ; , Ji ;. 
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Callf6rnia :Re~ional Water Quality Control Board :;.::~.. 
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Action on Request for 
Cle® Water A.ct section 4tH Water QuaHty Certifkarion 

'. and AppUcatiom'RePQrt cfWaste Discharge 
.fo.r:Oioc,h~tge ofDt'edgedandlor RH!\>1ate.riats 

.;. ... ,. .	 . :~ 

Iii! _11·····11111111111 IN ; 11 II 

Sal~C~~$t9rmDrajnTreaUnent FacilitY Project 
(FileNo. Q:2C-145) 

APPLICANT:	 !'vir, ~ttbeYl $inacori
 
CitY' (ifDapaP(lint
 
332aZGQldenLantern
 
DanaP()int~ CA 926294}S05
 

1.	 0 Order for Standard Certification 

3.	 0 Order t(lr Denialt>fCerdfication 

The following three, ~tandatd c<mditkms apply to f:\ll certificatit')u actions. except as rwted 'Qnaer 
Condition :3 for denials (Action 3), 

1.	 Thi$oortiiication~tionis stl.bj~9t· to.modification or revocation UP9n~<i.~m$tratiYftill· 

.iU4h;ialreview. inch.}4jp<gt~yie'o/and amendment pursuant tosectiqn133@Pof~CaljfQmia 

Water Coof,and section )SPttof Title 23 of the California CQ4e ()f(R,~ulll~ons(23CCR). 

2.	 This certification action is not intended and shall not be cill)strued to apply to anY;U$cn.arge 
from any activity involving anydroelectric facility requiring a Federal Energy Regula«Jt)' 
CQu:rmjs&j*)n'{k'ERC}Jicense~p-ran amentiJ!lent to aFERCHce~ unless th~twrtjnent 

c~.rtit1catiQnappHcatiollwasfil~ plJ!Suant to 23.·CClt &ub~tion385S(b)~ntithe 
application spedfkaUy identified that a PERC license Qf amendment tQ a PERC license for a 
hydrodectric facility was. being sought, 

3.	 The validity of any norH:l.enial certificatkm action (At;tlons land 2) shaH be conditioned 
upon total.paymentgfthef\tHfee required under23 CCR section38$3,unIess otherwise 
stated in writing byJhecertifying agency. 

Reqd~d P~w~r 
jfi;, 
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II. ADDITIONAL CO!'ttDITIONS; 

A.	 PROJECT CONDmONS 

1,	 The City of Dana FQint,(llet'~~~¥tIt~r a:pp1ie~t) shaH. at aUt-jmes, funy comply witb the 
engineering plans, ~iijca#~$and ~hnical reports suhmitted ...vith tMs application f{)! 401 
Water Quality Certiflcation and aU subsequent submittals required as part of this 
certification. 

2.	 The applicant ghalL atalltiw.s,fu.uy COh1piy with the requirements of Regional Boah10tder 
No. 2001-01, the Municipal Storm Water Petmit (NPDES No, CASOI0875S). 

3.	 This Certification is not transferable to any pernoflexcept llfternotite to the Executive 
Offi{.~r of the San Diego Regional Water Quality ContrblJ$dard (ReW()1HU Board), The 
applicant ghaH submit this notic.e in writing at least·30 daysitradvance of any pmposed 
tnmsfer. The notice must include a written~ement between the exJsting m'ld new(~Wnef 

containing a specific date for the transfer of this Certification's responsibility and CQ)je;r'8;G¢ 
between the cru:rent discharger and the new discharger. This agreement shalt include an 
acknnwledgement that the existing owner is Hable fm violations up to the transfer date and 
that the 'new {Winer is liable from the transfer date on, 

4, In the event of any violation Of t.hreatenedvk.tl~tionof the condi.tions ofthiscertifiCation. the 
violation or threatened violation shan be SUbject to any re~edies. penalties. processor 
sanctions as provided for under state law, For purposesofsecttotl tIDl(d)ottbe Clean Water 
Act, the applicability of any state law authorizing rememe-s,penaltiesJ proeessO~sMction$ 

for the vio:lation or threatened violation c·onstitutes a limitation necessary toasstire 
compliance with the water quality standards and other pertinent requirenwnts incotponlted 

. into mis,(;ertificauon. 

5,	 In response to a suspected violation of any condition of this certificatioo. the Regional 'Vater 
QualityCpntrol BoMd(RWQCB) may requitetne holaen:Wanypetfilitof lkensesubject to 
tld$ certification mfumJSh,ufi(j¢t' penaltyofpeIjury. any technica!6rnl{)rtitbrin~~p6tt~ the 
RWQCB deems appropriate. pr<wided that· the burden, including costs. ofthe reports snall he 
a reason.anle relationship to the need for the reports and the benefits to be obtained from the 
reports. 

6, In :response to anyvibil1tibn bitne cooilititlllS oftnis certiii<;::ation, the R\¥QCl3may add to Of 

modi.fytheconditionsbfthi~eertification .as appropriate to el1su:reeompHance<. 

7.	 Best managen~nt practice& shaH be used during the construction phase in accotdaribewith an 
erosion control and mate,rials management plan. that shan be kept on-site, 

a)	 Erosi(lntonttolmea.~ures shaH be used on eXeposedhiHl3idesdurittgthe 
cOMtroction phase to prevent discharges ofsediment toreceivihg watent; 

2. 
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8.	 The applicant shail implement measures outlined in the Operations and Maintenance Plan 
S'ubmittedvdth the application for Section 401 water- quality certification, 

a)	 The City shaH maintain the ouue,t apron as necessary tu avoid conditions of 
l1UiSallce fn.ln1 accumulated trash and debrls, 

b)	 Vlaste· removed during operations and·maintenance procedures shan not be 
discharged to receiving waters. 

c)	 The City shall report any spHlsorother discharges of waste to reeeivi1'lg waters 
related to maintenance procedures within 48hoUfS of discover~l. 

9.	 The aoove<,<groundprojectinfta~trueture located at.oradJacentto theoutfaHapton, including, 
but not li'ttlited totheeoneretebetm, manifolds. and outfaH pipe. shallnot be aUandooed in 
place. The infrastrUetllreshmyooremov-ed. mdtne apronrec:onngured topre,,-,project contours 
shou.ld the applicMt. operator, or Regional B{)w dete:rmlne the facility to be inoperable or 
unnecessary to achieve its intended o~jec:tives. 

Hlt If atanytimcimpacts:fwmthe prtuecl: are &::ctermined by the Regional Board to be 
substantial and notpropomonal to the mitig;il.tion tneasu-re.s,: tneRegioual Board may consider 
fe-quiringthe ·apvhcantQf operator10 remove the facility andrestorethcsit.eto prc~project 

conditioos. 

B,	 l\.1IT1GATION 

1,	 TheappHcmtt shallhnplenrentmitigationmeasures as specified in tlw:<applicati:Qnfpf 4D1 
warer quality certification and aU subsef!uent submittals required as part of this certification, 

a)	 Edu.cational signs shaH be instaned within the immediat.e area of the Salt Cre.ek oudet 
afm>TI in such a manne.r that will discourage contact with water that is ponded by tbe 
benn 00 the apron structure. 

b)	 Habitat mitigau{)f1 measures sball cons.ist of trash and debris re,mova! from the apron, 
outlet structure, and immediate vicinity of the adjacent downstream riprap. 

2.	 A qualified biologist shaH he ousite at least once a day during construction activitie.s, The 
biologist shall be give,n the authority to stop aU work onsite if a violation occurs or has the 
potenthd to occur. 

3 
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3.	 Water quaUty shall be assessed by a discharge monitoring program. 

a)	 At least 30days priorto any wschargefrom fheSaIt Creek treatment facility,the 
City shaH submit a water quality monitoring program for review to the Regional 
Board, 

b)	 The water qumity monitoring pr()gJ.'aIn shall assess the quality of water of the 
lnt'luentande:ff:tuentofthe treatment system. 

c)	 The waterquality monitoring progrom shall e\'aluate the collected data relative to 
W'ater quality objcetives and beneficial uses. ofthe beach and downstream·of the 
effluent dischargeptiint. 

ct.)	 Thepmposal for-water qua!itymonit.ocing maybe consiste,ntwitbthete¢hn~'C.al 

reportteqtdredbyletter dated March 6) 2003 to the City bytheExec~tive:0ffh:~er 

ofthe ftegiom.diBomrl pursuantto California \\taterCodeSectlons 13225,.13267. 
and 133&Gt 

e)	 The City shan submit quarterly water quality monitoring reports tQ the, Regional 
B:oard until<~uehthnethe Regional Board dooms sufficient to determine 'the level 
ofimpactfromthediscna.rges, ..Data shall be included in~nej~tt:oni¢ftmniBt.The 
first quartet'ly report shall 00 due within 60 daysuf initiationpfdi$Ch~(mmthe 
treatment facility, unless notified by the Regional Board of an appmppttteJater 
submittal date. 

4.	 If at any time impacts from the project are determined by the Regional BOanltdbe 
substantial and nQt. prop<>ruonaJ to the .nutigattofl measuros.~ the Region$l Board may consider 
l'cquitingtheawncant totemove the:faciHty and restore theou.tfalttapron site tbpr:e-pl'()ject 
conditions, 

4 
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""':«««<-,"''''''',,,-,,-'''''''''''''','''''''''''''''''''''''---~~~~~~~~~'~'''~'''' •....., . 

REGiONAL, WAl'E:R QUALITY CONTROL BOARD CONTACT PEllSON~ 

Jeremy Haas 
California Regional \Vater Quality Control Board. San Diego Region 
9174 Sky Park Court, Suile 100 
San Diego. CA 92123 
858-467~2735 

WA'fER QUALITY CERTIFICATION: 

I here,by certify that the proposed discharge from the Salt Creek Storm Drain TreatmentF~c.nHy 
Proje~t (File No. 02(>145)willgAffll).ly with the appHcat>le provisions of sections 3fH C\WtJuent 
Lim:itatiomt), 302 (""Vater Quality Related Effluent Limitations"). 303 ('*\\>'ateif Quality 
Standards and ImplementatloIlPhms"), 306-("National Standards of Performa:tite");ancl307 
("Toxic and Pretreatment Effluent Standards") of the Clean 'Vater Act. The propose.a project as 
conditioned is consistent with conditions specified in the Wate-r Quality Control Plan fUf the San 
Diego Basin·(9) (Basin Plan) for a wmveroTwaste discharge requirerne.nts, AlthoQgnthe
adoptiun qf.wa$te.discharg~reqlJirenltmtsis being waived at this time, we may.issue waste. 
disch~~quirements sboulqllew information cotne to our attention that indicates ~ "vater 
quality problem. 

Except insofar as may ~modi:fiedpyanypntceding conditions.~ all certification actions are 
contingenton (a}tbetllschargebetng Ihtdledand aU proposed mitigation being complewd in 
strictcompliance withtneapplicMts'projectdescription-and/or on the attached Project 
Information-Sh¢et,and(b) onoompliance, withaH awlicablerequirements of the Regional Water 
QualityCDntrol Boatifs\\later Quality Control Plan (Basin Plan), 

/)
/ I ......, 

~#f~ 
JO~E, RdB~=c ~-~~---

E~tive Officer 
Regional \Vater Quality Control Board 

Attachments 1 and :2 
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ATTAGTh1BNT i 

Applicant 

Applk:ant 
Representatives; 

#' 

/ 

Other R~u¥rerl R.~gtdatory 

Appwval8: 

California Envimnme.ntal 
Quality Act (C'EQA) 
Compliance: 

Receiving Water: 

PRO.lEeT INFORMATION 

M.r;M)attne,w Sinacori 
City of Dana Point 
33282 Golden I..antem 
Dana Point. CA 92629-0805 
949,..248-3577 
949~248-7'372 (f) 

Theprcjec.tslteis withh~ the City of Dana Point. at t!:remo-uthofSllh 
Creek 

atNID dminoutiet improve,ments 

1'~. CitypfDanaPo~~t ptQPoses to e0tWttUct aS1~dfainUeat.ment 
fa-dUty and ll$Sodated improvements to an exi~~' outraU stri1etiJtein 
order to treat up to tOOOgaHons pe.f minute ofurban runoff at ·thitributh 
of Salt Ct~k, prior to discharging to the beach.. RWIOff would be 
collected by placingaben11 ands.umpat anexistmgcoo.cf¢tel$rt>nti'mt 
ootJetstoSalt CreekamlMoo~b,Beaohes, CoHet.~4.watet'w()nidthen 

hep~··llpbill·.to.a·treatmentfadliwto'be consfrUct«!:ootWMonarcn 
LhtksGolfComs,e"aud treated waterwou1dbed~schMg~yiaatl.ewpi.pe 
to emE>ung tiprap ~tthe end of the cQncrete mltfalla~n, 'l)efaciUtyb 
ptopose.d to be ope:.mtional on a year'1"ou.nd basis during dry weather in 
orde.r to improve the condition of ocean waters at the beach, 

u.s, Army C{)&ps ofEnginee1"s Section 404 .~rwP No, 7 

California Department of Fish and Game Streambed AJtemtioo 
Agreement .. ReguhlX Coastal DeveJopnrent P~Jmit fromCitJofDana<Point 
(CDP--02~16). 

The City of Dana Point approved a Mitigated Negative Ded;;tt:ationon 
November 13,2fJ02. 

Mouth of Salt Creek (Dana Point HSA 901.14) 
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lrtlpaeted Waters of the. 
Un.ited States: 

Dredge Volume: 

Related P:roje.ct~ 

ImpJernentedJto be 
Implemented by the 
Applkant(s): 

AvoidancalMinhnizatioo 
Measures: 

Cumpensatory Mitigation: 

Best Management 
Practices; 

The prQ}X>sed project win result in the constructkm of a berm and intake 
manifold on the concrete outfall apron of the S~tC~kQmlet covering 
approximately (t003 acre. . 

r>la 

Confming structural elements to concrete aproo and const:rotlingthe 
treatment facility on .an upland area, discharging effiuoot adj;acentto 
existing outfall location. 

Trash and nuisance debris wm be regularly removed from tbeoutfaH 
apron. 

Construct-lQIl-pnase BMPs ulCluUe erosion control and rn.ateriah 
management B}'>fPs. 'Tnef}foject is an interim urban ru:nofftreatment 
EM? 

7 
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ATTAcaw:l'-l'T 2
DISTRIBUTION LIST 

U,s. Army O:u:ps ofmgin:een. 
Atu11 Stephanie HaH
Los Angdes District
Regulatory Bnmch
P,O. Box 532111
Los Angeles. CA 90053 

State Water Resources Control Board
Divisiol1 ofWater Quality 

Stare Wlrter Resources Control Board
Eruce Lockett 
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Exhibit B-3, SRWCB Grant Agreement for Salt Creek Facility
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County of Orange 
Legal Comments 
Section I 
The Clean Water Act does not require that an MS4 permit include numeric limits 
derived from waste load allocations (WLAs) in adopted TMDLs. To the extent the 
Tentative Order will implement such WLAs, compliance should be through the 
accepted iterative process for complying with water quality standards. 
 
Technical Comments 
TMDLs (Finding E.12, Page 15) 
This new finding identifies that MS4 WLAs from adopted TMDLs are incorporated 
into the Tentative Order, and additionally early TMDL requirements may be 
included in the Tentative Order.  The County has significant concerns about the 
use of either Clean Up and Abatement Orders (CAOs) (as indicated in the 
Tentative Order) or Cease and Desist Orders (CDOs) (as indicated in the 
supplemental Tentative Fact Sheet) as the means by which to incorporate 
forthcoming TMDL WLAs into the MS4 permit. CAOs and CDOs are types of 
enforcement actions used to compel compliance, typically of an uncooperative 
discharger. These tools were neither envisioned by the State Water Board in its 
TMDL and impaired water policy documents or by USEPA in its recent draft 
handbook TMDLs to Stormwater Permits4. 
Further, this finding indicates that it is the intention of the Regional Board to 
incorporate MS4 WLAs as end-of-the-pipe numeric Water Quality Based Effluent 
Limitations for adopted TMDLs. US EPA’s 2002 guidance memorandum5 on 
establishing stormwater permit requirements to implement WLAs stated that EPA 
expected that most WQBELs for NPDES-regulated municipal … will be in the 
form of BMPs and that numeric limits will be used only in rare instances 
[emphasis added]. This reference was specifically cited in the Beaches and 
Creeks TMDL Technical Report and reflects the intent of the Regional Board staff 
and the understanding of the Stakeholder Advisory Group as to how the TMDL 
would be incorporated into the NPDES permit. This approach to incorporating 
WLAs into stormwater permits is maintained in the draft handbook TMDLs to 
Stormwater Permit, in which Chapter 6 identifies method of coordinating TMDLs 
and stormwater permits. Six options are put forward as methods for permit 
writers to incorporate TMDLs in a stormwater permit, the last of which is to 
consider numeric effluent limitations. Furthermore the County would also note 
that as required by 40 C.F.R. § 122.44(d)(1)(vii)(B), the Permit must be 
“consistent with the assumptions and requirements of available WLAs”. The 
Regional Board should seriously consider and not foreclose the palette of options 
available to implement water quality controls for impaired waters in stormwater 
permits.  The Regional Board should follow the guidance in the 2002 
Memorandum and the Draft Handbook and the intent of the Regional Board 
TMDL staff and express the WLAs in the Tentative Order as being implemented 
through the BMPs. This is especially true in California where an implementation 
plan is required for TMDLs and which in turn may be incorporated into the Permit 
consistent with EPA guidance. 
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4 USEPA. 2008. TMDLs to Stormwater Permits Handbook (Draft). U.S. Environmental Protection 
Agency, Assessment and Watershed Protection Division, Water Permits Division, Water Division, 
Washington, DC. 
5 Wayland, R.H., and J.A. Hanlon. 2002. Establishing Total Maximum Daily Load (TMDL) 
Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based 
on Those WLAs.  Memorandum from Robert H. Wayland, III, Director, Office of Wetlands, 
Oceans and Watersheds, and James A. Hanlon, Director, Office of Wastewater Management, 
U.S. Environmental Protection Agency, Washington, DC. 
 
TMDLs (Section I, Page 79) 
This new provision supports Finding E.12 and identifies that adopted TMDL 
WLAs will be incorporated as numeric effluent limits for specific pollutants and 
watersheds. As noted previously in these comments (see comments on Finding 
E12), the County has significant reservations about the use of either Clean Up 
and Abatement Orders (as indicated in the TO) or Cease and Desist Orders (as 
indicated in the supplemental Tentative Fact Sheet) as the means by which to 
incorporate forthcoming TMDL WLAs into the MS4 permit. The Permittees 
request an explanation as to why the Regional Water Board plans to use these 
two types of enforcement tools to specify TMDL requirements. 
 
Also as noted previously, the Permittees are concerned that it appears the 
Regional Board plans to incorporate WLAs as numeric effluent limits in the 
stormwater permit without consideration of other options or as to how the TMDL 
may be written, which might include: 
• Requiring implementation of specific BMPs in the permit; 
• Providing a recommended menu of potential BMPs in the TMDL, 
implementation plan, or the permit for sources to evaluate and select; 
• Referencing BMP performance standards in the TMDL, implementation plan, or 
the permit; 
• Recommending the selection of BMPs and developing benchmark values or 
performance measures; and 
• Requiring the review of existing BMPs and selecting additional BMPs to achieve 
progress. 
The USEPA draft handbook TMDLs to Stormwater Permit lists the above options 
and notes that: 
“There are no guidelines for determining which approach is most appropriate to 
use. It is likely that a variety of factors, including type of source, type of permit, 
and availability of resources, will influence which approach makes the most 
sense.”  It does not appear that the Regional Board has consider the variety of 
factors in determining that numeric effluent limitations are most appropriate 
method of incorporating the WLAs for all pollutants in all watersheds into the 
MS4 stormwater permit. 
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City of Dana Point 
 
Attachment A. Legal Comments 
Page 1 
The Draft Permit likewise seeks to require strict compliance with all waste load 
allocations from adopted Total Maximum Daily Loads (“TMDLs”). In sum, these 
terms: (i) replace the MEP standard with numeric effluent limits for all dry 
weather discharges (Section C.2, Section C.14), (ii) apply MALs as numeric limits 
for wet weather discharges (Section D), (iii) directly incorporate waste load 
allocations from adopted TMDLs as strict discharge prohibitions (Section I, p. 
79), and (iv) enforces TMDLs through the use of Cease and Desist orders. These 
provisions are contrary to the CWA and California law. 
 
Page 4 
Moreover, in a November 22, 2002 EPA Guidance Memorandum on Establishing 
TMDLs (EPA Guidance Memo, Ex. 4), EPA explained that for NPDES-regulated 
municipal storm water discharges, any water quality based effluent limit for such 
discharges should be “in the form of BMPs, and that numeric limits will be 
used only in rare instances.” (EPA Guidance Memo, Ex. 4, p. 6.) EPA 
recommended that “for NPDES-regulated municipal . . . discharges effluent 
limits should be expressed as best management practices (BMPs) or other 
similar requirements, rather than as numeric effluent limits.” (Id. at p. 4.) 
 
Page 8 
A prime example of this impossibility is found in the Draft Permit terms which 
provide that TMDL waste load allocations incorporated into the Permit will be 
enforced through “Cease and Desist” orders issued under Water Code section 
13331. That law states: “Upon the failure of any person or persons to comply with 
any cease and desist order issued by a regional board or the state board, the 
Attorney General, upon request of the board, shall petition the superior court for 
the issuance of a preliminary or permanent injunction, or both, as may be 
appropriate, restraining such person or persons from continuing the discharge in 
violation of the cease and desist order.” (Water Code § 13331(a).) These cease 
and desist provisions plainly presume that the alleged violator has control over 
the discharge and has the ability to cease “continuing the discharge.” But there is 
no evidence it is possible for municipal dischargers to strictly comply with 
numeric limits. In fact, the primary purpose of the Numeric Limits Panel Report 
was to evaluate this very issue, and the Report concluded that it was “infeasible” 
to do so at this time.  In other words, the Report concluded that it is not “possible” 
for municipal dischargers to achieve compliance with numeric limits. 
 
Attachment B. Technical Comments 
 
T.O. Page 15, #12 The City believes and agrees with statements made by 
certain RWQCB staff and State Water Resource Control Board (SWRCB) staff 
during workshops that the language regarding TMLD and WLAs may be 
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premature and should be omitted from the Permit at this time since there are no 
TMDLs that are approved by the State, Office of Administrative Law and/or EPA 
to date. The City also deems it necessary for TMDL staff and Permit staff to work 
together to incorporate the TMDLs into the permit at the appropriate time to 
retain the intent and implementation strategies that were developed thought the 
several year TMDL development process. Prior to incorporating TMDLs into the 
Permit, we suggest that the permit writers work with TMDL staff and also refer to 
the strategically developed implementation plan(s) that were developed as part of 
the TMDL. 
 
S.F.S. Page 19 – No TMDLs have been approved by State Board, Office of 
Administrative Law and/or EPA and therefore this Finding and other references 
to WLA or TMDLs should be omitted. 
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NRDC 
Page 20 
V. The Tentative Order Fails to State Explicitly that Waste Load Allocations 
from Adopted TMDLs Must Be Enforceable Permit Limitations or Will Be 
Included in the Permit. 
TMDLs establish wasteload allocations (“WLAs”)—or the maximum amount of a 
pollutant that each point source discharger may release into a particular 
waterway—that constitute a form of water quality-based effluent limitation. (See 
33 U.S.C. 1313(d)(4)(A); 40 C.F.R. § 130.2.) Once a TMDL has been adopted, 
NPDES permits are required to include WLAs and to contain effluent limitations 
and conditions consistent with the assumptions and requirements of the TMDL 
from which they are derived. (40 C.F.R. § 122.44(d)(1)(vii)(B).) The Regional 
Board has adopted two TMDLs for the Orange County Permittees: for Indicator 
Bacteria Project I – Beaches and Creeks in the San Diego Region, and for 
Indicator Bacteria Baby Beach in Dana Point Harbor and Shelter Island Shoreline 
Park in San Diego Bay.  However, to date, neither has been approved by the 
State Board, the Office of Administrative Law (“OAL”), or the U.S. EPA. As such, 
there are no TMDLs currently in effect for Orange County in Region 9.41 

However, the Tentative Order and Fact Sheet state that “[w]ater qualitybased 
effluent limits for storm water discharges have been included within this Order if 
the TMDL has received all necessary approvals.” (Tentative Order Fact Sheet, at 
20-21; see also Tentative Order, at Finding E.12.) The Tentative Order then 
states that “[a]dopted TMDLs will be addressed as Cleanup and Abatement 
Orders (CAOs) subject to approval and adoption by the Regional Board in a 
public process,” (Tentative Order, at Finding E.12), and that the Tentative Order 
will “incorporate adopted TMDL WLAs as numeric limits on a pollutant by 
pollutant, watershed by watershed basis. Reduction schedules and monitoring 
requirements will be inserted into this Order as individual Cleanup and 
Abatement Orders.” (Tentative Order ¶ I.) 
 
We believe that a superior approach would be to include the WLAs identified in 
the two adopted TMDLs in the Permit at adoption, with a provision that the 
WLAs—as well as any interim or early TMDL requirements based on compliance 
schedules contained in the TMDLs42—are to come into effect for the 
Copermittees upon completion of the approval process by the State Board, the 
OAL, and the U.S. EPA. Through inclusion of the WLAs at this stage, the 
Regional Board can ensure that the permit remains consistent with the 
assumptions and requirements of the TMDL upon its approval, and that the 
imposition of adopted WLAs and compliance therewith are clearly identified as a 
stated condition of the permit. Given that the U.S. EPA has stated that MS4 
permits should “explicitly state that the wasteload allocations (WLAs) established 
by . . . TMDLs are intended to be enforceable permit effluent limitations and that 
compliance is a permit requirement,”43 the Tentative Order should be revised to 
include the adopted TMDLs rather than provide for their delayed incorporation at 
some unspecified later date. 
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41 To the extent that the Fact Sheet states that “[n]on storm water dry weather TMDLs have been 
included in this Order as WQBELs under Section C of the Tentative Order: Non-Storm Water Dry 
Weather Numeric Effluent Limits,” the basis for these numeric effluent limitations should be 
clearly identified in both the Fact Sheet and Tentative Order. (Tentative Order Fact Sheet, at 21; 
see discussion on non-stormwater discharges, Section VII, infra.) 
 
42 See Letter from Douglas E. Eberhardt, EPA, to Dale Bowyer, San Francisco Regional Water 
Quality Control Board (April 3, 2009), at 6 (highlighting importance of including requirements to 
meet TMDL WLAs and other requirements even if extending beyond the term of the Permit). 
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City of San Diego 
Reason for Proposed Changes/Comments 
No need for other enforcement actions inside of a permit. 
 
Comments/Proposed Changes 
The City questions the need for any additional enforcement mechanisms within a 
permit which can apply numeric limits.  Recommend removal of other 
enforcement mechanisms from permit. 
 
 
City of Laguna Niguel 
Specific Comments and Areas of Concern 
C. – Non-Storm Water Dry Weather Numeric Effluent Limits 
D. – Municipal Action Levels 
I. – Total Maximum Daily Loads 
 
The Draft Storm Water Permit proposed to incorporate enforceable numeric 
effluent limits at the end of every pipe for both dry weather and storm flows fro 
numerous constituents, including those subject to TMDLs.  Available data 
already suggest that these provisions will place the Co-Permittees in immediate 
and continuous violation of the Permit.  This situation leaves the Co-Permitteees 
responsible for greatly expanded monitoring, as well as vulnerable to penalties 
and third-party litigation.  It is unknown and uncertain whether it is technically or 
economically feasible to bring all discharges into full compliance.  The City 
believes that these  proposed new requirements greatly exceed and overreach 
the Co-Permittee’s basic legal obligations under the Clean water Act to 
implement an iterative sequence of BMPs to reduce the discharge of pollutants to 
receiving waters to the maximum extent practicable.  It is our understanding that 
no other MS4 permit in the entire country imposes numeric effluent limits at the 
end-of-pipe for such a broad range of constituents.  The City requests that the 
Regional Board delete these provisions from the Permit. 
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USEPA 
B. Total Maximum Daily Loads (TMDLs) 
We believe that additional clarification is needed concerning the consistency of 
the draft permit with approved TMDLs.  Finding E.12 for the permit indicates the 
permit includes applicable wasteload allocations (WLAs) that have been adopted 
by the Regional Board and approved by the State Board, Office of Adminstration 
Law and EPA.  However, we are not aware of any such WLAs for the MS4s 
subject to the permit.  Table 1 in the fact sheet for the permit notes that certain 
TMDLs have been adopted by the Regional Board, but have not yet been 
approved by EPA.  There is also reference in the fact sheet to dry weather 
TMDLs included in section C of the draft permit, which apparently have received 
all the necessary approvals.  Again, however, we are not aware of these TMDLs 
and the fact sheet should provide full and clear information concerning the 
approval status of the TMDLs with WLAs applicable to the MS4s.   
 
Even if no applicable WLAs have been approved by EPA, it is helpful for the fact 
sheet to clarify this matter.  Further, if applicable WLAs are approved by EPA 
prior to Regional Board adoption of the permit, they should included in the permit.  
We are also pleased by the apparent intent of the Regional Board as indicated in 
Finding E.12 and Section I of the draft permit to express permit effluent limits, 
when necessary to ensure consistency with applicable WLAs, as numeric effluent 
limits.  Numeric limits provide greater assurance of consistency with WLAs than 
the alternative of BMPs which are sometimes used, given the uncertainty in the 
performance of many of the BMPs commonly used for stormwater pollution 
control. 
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          1          Dana Point, California, Wednesday, July 1, 2010

          2                            9:20 a.m.

          3   

          4   

          5       MR. CHAIRMAN:  Let's move to the next item, the public

          6   forum.  I have a number of speakers today, so we'll begin

          7   with Rick Baker.  Mr. Baker?

          8       MR. BAKER:  Thank you.

          9       MR. CHAIRMAN:  You're welcome.

         10       MR. BAKER:  Thank you very much.  This is an honor to

         11   have you all here today.  I am Rick Baker.  I am the vice

         12   president of education here at the Ocean Institute.  I

         13   would like to welcome our panel and welcome everybody

         14   that's come here today to discuss this important topic.

         15            And we just want to -- I would just like to know,

         16   how many have ever been to the Ocean Institute before?

         17   Are we -- all right.  Look at that.  I love it.  I like

         18   seeing that.

         19            But for those who haven't, we are an education

         20   center.  We have been here for 32 years.  And we are a

         21   non-profit, we're private.  And we are -- we see about a

         22   120,000 kids a year through our educational program.

         23            So I would like to just -- we have a short video

         24   that we would like to play, just to introduce you to us.

         25   And then we will let you get on with this important
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          1   meeting.  Ready.

          2            (Video)

          3       MR. BAKER:  Thank you very much.

          4       MR. CHAIRMAN:  Thank you, Mr. Baker.  As you can see,

          5   we have a rather difficult -- here, and I would prefer

          6   that the Board Members not have to have items here.  I

          7   would prefer that they not have to, you know, get up and

          8   find a seat in the audience every time we have an

          9   additional presentation.

         10            But on the other hand, there may come a time that

         11   you feel it is necessary and absolutely necessary.  It

         12   would be appreciated, I think, if you are giving a visual

         13   presentation, that you provide the Board with a hard copy.

         14            (Interruption in the proceedings)

         15       MR. CHAIRMAN:  And we're also going to have this kind

         16   of problem throughout the day, I'm afraid.  If at any time

         17   you cannot hear the speakers, please, raise your hand in

         18   the back, and we'll see what we can do to correct that

         19   very quickly.

         20            With that, let's move ahead to the public forum.

         21   I have speaker slips from -- let's see here -- three of

         22   them from the City of San Diego:  Grace Lowenberg, 

         23   Richard Oger, and Marcie Steier.  And I assume that one 

         24   of you will be speaking?

         25       MS. STEIER:  Yes.

                                                                        7
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          1       MR. CHAIRMAN:  Okay.  And Marcie, that's you?

          2       MS. STEIER:  Yes.

          3       MR. CHAIRMAN:  And if you would, keep your comments to

          4   three minutes, if you can.  It would be greatly

          5   appreciated.

          6       MR. OGER:  We had hoped to see our time to Ms. Steier

          7   so she can speak for the City.

          8       MR. CHAIRMAN:  Well, I understand that, but we have a

          9   rather substantial agenda -- you cannot hear?  Someone in

         10   back row?

         11       AUDIENCE MEMBER:  Yeah.  It's really tough back here.

         12       MR. CHAIRMAN:  Okay.  Well, I'll see what we can do.

         13   I have to be very careful about these things.  I think

         14   I'll take it off and speak into -- directly into the

         15   microphone.  You can see a problem.

         16            Are you ready for your presentation?

         17       MS. STEIER:  There is no signals.  What I'll just do

         18   is, I'll just speak.  Good morning.  I'm Marcie Steier.

         19   I'm the Deputy Director with the City of San Diego Public

         20   Utilities Department.  And what's being distributed to you

         21   is copies of the PowerPoint, which I am not sure that we

         22   are going to be able to show you.

         23            I am here today to speak to you on -- that the

         24   City is requesting a partnership with the Regional Board

         25   in order to save water.  And specifically, this is in

                                                                        8
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          1   reference to the Mission Valley Aquifer.  I wanted to

          2   bring to your attention and make you aware that on Friday

          3   I submitted and dropped off at your offices a letter to

          4   the Board that's associated with the remarks that I am

          5   going to make today.

          6            The City owns all of the land at Qualcomm

          7   Stadium, and the bulk of this land is actually owned by

          8   the waterfront.  Given the current drought situation in

          9   San Diego and the fact that as you are following the

         10   newspaper, the majority of the water agencies and

         11   districts in San Diego County are pursuing mandatory

         12   cutbacks.  We think that it's really important to identify

         13   opportunities to save water.

         14            Within the State and parking lot in Mission

         15   Valley Terminal, petroleum products have been released

         16   during the last 20 years that have impacted and endangered

         17   the aquifer, making it unable for us to be able to use it.

         18   This contamination has not been cleaned up, and our need

         19   for local water is more pressing than ever.

         20            As I stated, we can't develop the aquifer,

         21   because of its present contaminated state.  But if it was

         22   able to be developed, we know that we could provide water

         23   to between 4,000 and 6,000 households.

         24            Kinder Morgan, who is the owner of the tank farm,

         25   has indicated to us that progress in terms of the cleanup
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          1   is inadequate to make the Board's deadlines of 2010 and

          2   2013, respectively.  So as part of the clean-up process,

          3   what Kinder Morgan does, is they use the City's

          4   groundwater as a part of the cleanup process, treat it,

          5   and then it's discharged into the ocean.  This process

          6   uses a half a million gallons of water a day.

          7            What we have been requesting for the last five or

          8   six years, is that this water get reinjected back into the

          9   aquifer to speed up the clean-up process, so that this

         10   water can be reused by San Diegans.  We have been

         11   advocating this position to the Regional Board staff, as

         12   well as to Kinder Morgan.

         13            Most recently, Kinder Morgan also applied for a

         14   renewal of their NPDES Permit, sending this treated water

         15   to the ocean.  We objected to this re-enrollment of this

         16   Permit on the grounds that approval of it, which should be

         17   conditional on the reinjection of this water in the

         18   aquifer to clean up portions that are not responding well

         19   to the current cleanup effort.

         20            The Water Board staff has dismissed our request

         21   to have this issue be thoroughly reexamined, and has

         22   refused to meet us with us, unless Kinder Morgan is

         23   present.  We can't do this because we filed a lawsuit two

         24   years ago with Kinder Morgan -- against Kinder Morgan.

         25   And as a result of this pending litigation between the
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          1   City and Kinder Morgan, requiring joint meetings between

          2   us and them is unacceptable.

          3            And our attorneys have advised that it would

          4   expose the City and our expert consultants to litigation

          5   risks.  So placing these unreasonable, unnecessary

          6   restrictions on the City's ability to advocate our

          7   interest to the Regional Board staff is not a way to

          8   resolve this issue.

          9            In the letter that I've submitted to you, we

         10   provide a timeline that's associated with -- it starts in

         11   2004, and basically details reports and meetings that we

         12   have had that are associated with our request to utilize

         13   this water associated with expediting the clean up.  This

         14   goes back to 2004.

         15            Most recently, in 2007, and what is of great

         16   concern to us, is that Kinder Morgan has indicated that

         17   the cleanup targets might not be met giving -- given their

         18   program, and shortly thereafter we filed our lawsuit.  I

         19   had mentioned to about the NPDES Permit.

         20            And then -- well, I guess the bottom line is, our

         21   request today is that you have the -- direct the staff to

         22   partner with us and work with us so that we can explore

         23   this issue further associated with reinjection.  Our

         24   experts have explored this issue and have prepared written

         25   documentation that indicates that it would work.
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          1            And we would like to have the opportunity of

          2   moving forward, having a meeting with the Regional Board

          3   staff without Kinder Morgan being present, as well as work

          4   with the appropriate divisions within the Regional Board

          5   to have this happen.  Thank you for your time.

          6       MR. CHAIRMAN:  Thank you very much.  Mr. Robertus?

          7       MR. ROBERTUS:  We are aware of the letter, I have

          8   reviewed it with staff.  And we are arranging to have our

          9   Board Meeting for the 12th of August, a status report

         10   item.  It will not be an action by the Board, but it will

         11   afford the opportunity for the City, with their experts,

         12   and with Kinder Morgan, who isn't -- I don't know if they

         13   are here to -- to partake on this report.

         14            But the Board should be aware that there is an

         15   enforcement action by this Board against Kinder Morgan

         16   that has been in place for many years.  So I will again,

         17   put that on the 12th of August agenda, and publicly notice

         18   it, and then in a public meeting, we can discuss the

         19   matter.

         20       MR. CHAIRMAN:  Can you hear me in the back?  Can you

         21   hear me?  Okay.  Is that satisfactory?  We're going to try

         22   to move ahead with this as an informational item.  We

         23   don't have a meeting in July, but we will deal with it in

         24   August.

         25       MS. STEIER:  I just heard about this opportunity this
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          1   morning, and we welcome the chance to be before you again

          2   next month, as well as to discuss this issue further.

          3       MR. CHAIRMAN:  It wouldn't be next month, it would 

          4   be in August.

          5       MS. STEIER:  Oh, well, today's July 1st.

          6       MR. CHAIRMAN:  Oh, well, you're right.  Excuse me.

          7       MS. STEIER:  New fiscal year.

          8       MR. CHAIRMAN:  Okay.  Thank you.  Michael Hazzard?

          9       MR. HAZZARD:  Good morning, Board Members.  My name 

         10   is Michael Hazzard.  I'm the Executive Director of Clean

         11   Aliso Creek Association.  I have served on Clean Water

         12   Now! Coalition Board Member.  I am -- worked in the past

         13   as a street-team coordinator for the Southern Steelhead

         14   Trout Restoration Project of Southern California.  And I

         15   am a co-founder with Roger Von Butow of Clean Water Now!

         16   with Friends of Aliso Creek Steelhead.

         17            I am one of the few people that have actually

         18   walked the -- most all the watersheds of San Mateo Creek,

         19   San Juan Creek, and Aliso Creek, over the past 12 years in

         20   my work.  I have gone from the very pristine areas of San

         21   Mateo Creek, all the way to working on Aliso Creek in this

         22   degradating environment.  It is something that -- the

         23   Southern Steelhead Trout is an endangered species, and is

         24   attempting to make a comeback on Aliso Creek.

         25            I would like to thank those Board Members for
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          1   cooperation, Debbie Woodward, especially Deborah Jane, our

          2   formal petition submitted for basic plan objectives.  I am

          3   here to give the Board a heads-up regarding the amendments

          4   to the basic plan objectives for Aliso Creek.  We need to

          5   bring Aliso Creek up to par with San Juan Creek and 

          6   San Mateo Creek due to this endangered species' presence.

          7            Six months ago, Noah submitted a long --

          8   sustained long-term contentions of Clean Water Now! and

          9   focused that this should be part of the designated

         10   population segment.  Currently, no research agency

         11   disputes its historical presence, its migration term in

         12   approximately the area where our corps of engineers in 

         13   the County of Orange are planning their Orange County

         14   eco-restoration projects in Aliso Viejo.

         15            This will ensure proper habitat for the Steelhead

         16   recolonization when it occurs.  The Southern Steelhead

         17   Trout is an evolutionary significant unit, and deserves

         18   the highest level of protection by EPA Fish and Game, 

         19   Fish and Wildlife, and the rest of the resource agencies.

         20   Clean Water Now! would like to see its increased -- an

         21   increase in dissolved oxygen requirements, because a

         22   warmer stream gives up oxygen more readily, and also will

         23   require closer to 8.0 of dissolved oxygen, and not the six

         24   or seven parts per million presently determined.

         25            The Clean Water Now! folks will continue to work
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          1   closely with the staff so that when the remedial review is

          2   placed on the agenda, that we are on the same page

          3   regarding the Steelhead, regarding water quality, and the

          4   beneficial use of the departments to meet these

          5   requirements.

          6            Thank you.

          7       MR. CHAIRMAN:  Thank you.  Mr. Roger Von Butow?

          8       MR. VON BUTOW:  Thank you, Mr. Chairman.  Thank you

          9   for pronouncing that name properly.  And you can thank the

         10   feedback on the ghost of Jimmy Hendrix.  I shouldn't have

         11   worn this shirt here, perhaps he is the source.  But, you

         12   know, maybe that's what the feedback is about, his ghost

         13   might be hovering.

         14            Once again, my name is Roger Von Butow.  I am the

         15   founder of the local chapter of Keep California Beautiful

         16   in Laguna Beach.  I am the co-founder of the Friends of

         17   the Aliso Creek Steelhead and am the Founder and Executive

         18   Director of the Clean Water Now!  Coalition, which has

         19   been around for about 12 years now.

         20            Basically, what I would like to do -- and thank

         21   Mr. Chairman for calling us in order.  I am going to just

         22   add on to what Michael Hazzard just brought up.  My focus

         23   is on the storm-water Permit for the Aliso Creek Ocean

         24   Outfall Pipe, we'll just call it A-Coop.

         25            We know that that NPDES was just reissued a few
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          1   years ago and will come up in 2011.  I am also here to

          2   give you a heads-up, not only about basin plan objective

          3   amendments we'll be petitioning the Board for, but we are

          4   going to have a lot of -- we'll just call it negative

          5   input or critiquing of that Ocean Outfall Permit.  That

          6   ocean outfall is only a little over mile out, in about 

          7   140 feet of water.

          8            And as I'm sure the Board, and I know staff is

          9   well aware of, many of the briny wastes that are dumped

         10   into the ocean outfall go through undigested.  They are

         11   added to the secondary waste that is currently going out.

         12   We now are getting .66 million gallons a day from the

         13   rehab of the El Toro Air Station.

         14            As a marine who served there, and also as someone

         15   who has served on the Hazardous Waste Subcommittee for the

         16   Rehabilitation of the Marine Corps Air Station, there are

         17   still some low levels of contaminants in that .66 million

         18   gallons that is being directed by Irvine Ranch Water

         19   District into that outfall pipe.  There are numerous

         20   diversions and other advanced waste treatment systems

         21   inland from Laguna.

         22            The coastal treatment plant, down about a mile

         23   and-a-half from the beach that also contributes to that

         24   ocean outfall, also has significant amounts of waste.  It

         25   also receives -- I believe, it's around 300,000 gallons a
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          1   day of -- of stormwater to wastewater diversions from the

          2   City of Laguna Beach in South Laguna.  What we are

          3   contending is that we're approaching an event horizon here.

          4   We feel that we are getting to a point of no return.

          5            We approximate about 12 percent of what is going

          6   out of that outfall pipe, presently we believe it's

          7   between 15 and 20 million gallons a day, approximately 12

          8   percent and an increasing amount, are contaminants.  These

          9   are toxins.  They are not digested by treatment plants

         10   and, once again, these are wastewaters.  And we just feel

         11   that being that close to shore, that is an unacceptable

         12   amount.

         13            And we are going to be asking the Board to at

         14   least cap the number of such diversions in that amount of

         15   toxicity going out of that pipe.  You're probably well

         16   aware of biomagnification.  These things are cascading

         17   down through the systems of all of the animals that are

         18   out there in the ocean.  And once again, it is only a

         19   little over a mile out.

         20            Perhaps some of you have read that now EPA has

         21   said that from Santa Barbara to San Diego, you shouldn't

         22   eat more than once a week anything caught in these coastal

         23   waters.  So we're apprehensive, the EPA is apprehensive,

         24   and we will be coming back, we will be actively engaging

         25   the staff about this ocean outfall permit.  And we're
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          1   going to be asking for a cap, or even a reduction on the

          2   amount of toxicity that's coming out of that pipe.

          3            Thank you.

          4       MR. CHAIRMAN:  Thank you.  Mr. Richard Dietmeier?

          5       MR. DIETMEIER:  Thank you, Chairman Wright and good

          6   morning, gentlemen.  I am the current serving president of

          7   South Coast Water District Board of Directors.  And I am

          8   speaking in public comments this morning because I

          9   understand that Item 7 has been closed to comments.  My

         10   comments are general in nature, and they go to the water

         11   crisis that we're experiencing here in Southern

         12   California.

         13            Metropolitan Water has cut, and says they will

         14   continue to cut, our allocations of water as the summer

         15   goes on.  The impact of this on our District and on San

         16   Juan, is that both agencies are trying to use more

         17   groundwater.

         18            First, you can help us in -- in two ways:  We

         19   need to get through Item 7, and you have the discretion,

         20   inherent in being officials of the State of California, to

         21   resolve that issue.  The options are on your agenda

         22   package.

         23            Secondly, relative to Item 7, the real solution

         24   to the problem is for the Board to direct the staff to

         25   renegotiate the outfall permit, so that the forthcoming
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          1   modification to the J.B. Latham Plant --

          2       MS. HAGAN:  Excuse me, sir.

          3       MR. DIETMEIER:  -- for AWT --

          4       MS. HAGAN:  Mr. Chairman?

          5       MR. DIETMEIER:  -- can be accommodated.

          6       MS. HAGAN:  Excuse me, speaker.

          7       MR. DIETMEIER:  Yes, ma'am.

          8       MS. HAGAN:  Item 7 is coming up and there are no

          9   public comments that will be allowed on that.  So it's not

         10   appropriate for you to be discussing it in public forum

         11   either, it's on the agenda.

         12       MR. DIETMEIER:  Thank you very much.  Not on the

         13   agenda for me.  Thank you, Mr. Wright.

         14       MR. CHAIRMAN:  Thank you, sir.  Mr. Robert Chickering?

         15       MR. CHICKERING:  All right.  I thank you, Members of

         16   the Board.  My name is Bob Chickering.  I live just on the

         17   south side of Aliso Creek, so I see the issues that come

         18   out of there, but my topic is more general.  I represent a

         19   company that may have some solutions.

         20            The company is called Advanced BioCatalytics.  We

         21   have 14 patents on a new product that we put into

         22   wastewater, as well, as in outfalls.  And we're cleaning

         23   up a river in Brazil, for example, tankers in Singapore,

         24   wastewater treatment plants in Florida, Pennsylvania.

         25            This technology is 12 years old, and was
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          1   developed right here in our backyard at the University

          2   of California Irvine, Department of Solar Biology.  It is

          3   completely safe for animal and marine life, humans, and

          4   plants.  And I am going to give you a quick example of how

          5   we deal with some of the problems here in Southern

          6   California.  But I picked the toughest because these

          7   things are much tougher to deal with than some of the

          8   pollutants that come into the ocean.

          9            The methods used here were:  EPA 8015 for

         10   gasoline, and for V-Tech and MTBE, which is a CODE DM for

         11   -- unit was 405, all meet EPA standard results.  Here are

         12   the results:  The test result revealed significant

         13   decreases in TP2 V-Techs and MTBE concentrations in

         14   groundwater samples collected during a 90-day period.

         15            Prior to the test, TPH and MTBE concentrations --

         16   concentrations average, approximately, 95 milligrams per

         17   liter and 28 milligrams per liter, respectively.

         18   Dissolved oxygen and bacteria plate counts were at 1.1 and

         19   500 CFU.

         20            After the test, after only 90 days, TBA

         21   concentrate -- TP2 concentrations had decreased below

         22   detectable levels, while MTBE concentrations had -- had

         23   decreased to 0.13.  Bacteria plate counts -- remember they

         24   were 550 -- had gone up to one million four hundred

         25   thousand.  And dissolved oxygen had moved to 600.
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          1            My point is this:  There are solutions out there.

          2   In the last Century, we tended to think of mechanical

          3   solutions.  In this Century, we need to think of

          4   biochemical solutions.  They are safe, they reduce capital

          5   expenditures, they do it quickly and effectively, and we

          6   can help.  Thanks.

          7       MR. CHAIRMAN:  All right.  Let's move on to Item 

          8   number 7.  The ACL for South Orange County Wastewater 

          9   Authority, and Mr. Rayfield.  Board Member Rayfield?

         10       MR. RAYFIELD:  I am a director of one of the named

         11   agencies in this section, so I will need to recuse myself.

         12       MR. CHAIRMAN:  Okay.  Thank you, Mr. Rayfield.  I only

         13   have one speaker slip on this matter; one from Patricia

         14   Chen, who has spoken to us before.  But I think we need to

         15   hear from our staff.

         16       MR. ROBERTUS:  Jeremy Haas is our staff person.

         17       MR. CHAIRMAN:  Mr. Haas looks dapper as usual.  He

         18   will introduce this matter.

         19       MR. HAAS:  Okay.  Good morning Chairman Wright and

         20   Members of the Board. My name is Jerry Haas and I am a

         21   Senior Environmental Scientist in our Compliance Assurance

         22   Unit.  I also serve as our Region's Enforcement

         23   Coordinator.  And I am joined here today by Mayumi

         24   Makimoto from the State Board's Office of Enforcement.

         25            We are here today for the Regional Board to

                                                                       21

�
Page 21

0005093



B2205wqsd-full copy 070109

          1   consider adoption of tentative Order number R9-2009-0048,

          2   that would impose a $204,000 mandatory minimum penalty on

          3   South Orange County Wastewater Authority, SOCWA, for

          4   violations of effluent limitations within NPDES Order 

          5   number R9-2006-0054, which establishes Waste Discharge.

          6            Requirements for the South Orange County

          7   Wastewater Authority, discharged to the Pacific Ocean via

          8   the San Juan Creek Ocean Outfall.  Now, just to refresh,

          9   the Regional Board conducted and closed a public hearing

         10   on this item on May 13.

         11            The Board then asked the prosecution staff and

         12   the discharger to submit a ten-page summary legal brief to

         13   the Board, so that you could consider -- you could

         14   continue your consideration at a later date, which is

         15   today.  Today the Board may approve, modify, or reject

         16   assessment of the recommended penalty.

         17            The Regional Board may also consider the

         18   discharger's proposal for directing a portion of any

         19   assessed liability to a supplemental environmental

         20   project.  The Public Comment period is closed and no new

         21   testimony will be received today.  The agenda package

         22   contains both of the summary of legal briefs that the

         23   Board requested.  The supplemental agenda package also

         24   contains an errata sheet that would revise the recommended

         25   reporting requirements for the supplemental environmental
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          1   project.

          2            The purpose of today's meeting is for the Board

          3   to digest and consider the legal briefs.  I can talk more

          4   about this if you would like, but we also have a

          5   representative from SCCWRP, the Southern California

          6   Coastal Waters Research Project, here today if you have

          7   specific questions about the proposed activities.

          8            We are here today to talk about the briefs -- or

          9   for you to consider the briefs.  We're proposed to -- we

         10   are prepared to provide any questions -- any answers to

         11   questions you may have, or any information you might want

         12   us to provide from SOCWA.  But I would like to take a

         13   couple minutes just to summarize where we are and where

         14   things stand.

         15            This is a rather straight forward mandatory

         16   minimum penalty case.  The Board is not being asked to

         17   impose any discretionary liability.  In 1999, the

         18   legislature enacted two laws to establish the mandatory

         19   minimum penalties for certain violations of NPDES Permits.

         20   The intent was to speed up enforcement by the Regional

         21   Boards and ensure enforcement by the Regional Boards.

         22            The resultant MMP statute, and its Water Code

         23   Section 13385 is clear on its face in plain meanings to

         24   control.  The statute states that the MMPs shall be

         25   assessed for serious violations and common violations of
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          1   NPDES effluent implementations.  The plain language of the

          2   statute removes discretion from the Regional Boards

          3   concerning the minimum amounts they must assess for

          4   serious violations.

          5            The prosecution staff has shown that 56 serious

          6   violations and 10 chronic violations of the NPDES Permit

          7   effluent limitations occurred.  These violations are not

          8   disputed by SOCWA, and therefore, the MMPs must apply to

          9   these violations.

         10            SOCWA, however, in its evidence before you and in

         11   the legal brief, suggests that the Board has discretion to

         12   waive the MMPs, that the statutes are made, that the NPDES

         13   Permit is flawed, and that the Board can declare water

         14   supply projects to be more important than NPDES compliance

         15   statutes.

         16            The limit -- the limits of the Regional Board's

         17   discretion in the context of MMPs, has been considered by

         18   this Regional Board and also by the State Board, with

         19   respect to the City of Escondido MMP case that we have

         20   brought, in the subsequent third-party petition of that

         21   ACL Order to the State Board.

         22            The State Board reiterated that the plain

         23   language of the statute moves discretion from the Water

         24   Boards regarding the minimum amount they must assess when

         25   serious or chronic MMP violations occur.  In our Escondido
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          1   case, the State Board focused solely on the Regional

          2   Board's discretion to settle MMPs in an administrative

          3   action and it remanded our ACL Order, because we had

          4   settled the Complaint for less than the mandatory minimum

          5   penalties.

          6            The point reiterated by the Court of Appeals on a

          7   separate case, the City of Brentwood versus Central Valley

          8   Regional Board, which was provided to you at the hearing

          9   by Miss Yokimoto, is that discretion in whether to assess

         10   MMPs is removed in the context of MMPs.

         11            Any administrative action that results in a

         12   liability lower than the minimum statutory requirements

         13   must be accompanied by, a determination that either the

         14   MMP was not correctly set, the data may have been wrong,

         15   or that the discharge approved an affirmative defense.

         16            It is important to keep in mind that the Regional

         17   Board cannot make a decision regarding MMPs based on a

         18   discussion of the appropriateness of the NPDES Permit.

         19   The purpose of the May hearing and today's consideration

         20   is only to assess whether the MMPs apply and whether the

         21   Board wants to impose additional discretionary penalties.

         22   The prosecution staff contends that MMPs apply to all 58

         23   violations alleged in the Complaint.

         24            Once the MMP violations have been alleged and a

         25   Complaint has been issued, any resulting settlements
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          1   cannot be for an amount lower than the statutory minimum,

          2   absent the finding that the allegation was made in error

          3   or one of affirmative defenses applies.  SOCWA has not

          4   challenged that the violations occurred.

          5            So the next question is whether any of the

          6   affirmative defenses and statute apply.  In May, the Board

          7   heard testimony regarding whether these defenses apply and

          8   in the summary of legal briefs in today's agenda package,

          9   both should focus on that issue.  Briefly, I thought it

         10   would be worthwhile to outline what the statutory

         11   exemptions of affirmative defenses are.

         12            They are found in Water Code Section 13385(j).

         13   And they are, one:  When the violations result from "an

         14   act of war.  An unanticipated, grave natural disaster" or

         15   "an intentional act of a third party."  Second, when the

         16   violation occurred during a 30-day start-up period under

         17   certain conditions.  This could apply to this case.

         18            However, SOCWA has argued for a nine-month

         19   start-up period, which is substantially more than was

         20   provided in the statute.  And finally, that the violation

         21   occurred -- the final exemption would be whether the

         22   violation occurred during a time when the facility was

         23   discharging subject to and in compliance with a cease and

         24   desist order or a time-schedule order.

         25            As noted in the Court of Appeal case with the
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          1   City of Brentwood, the Court found that a discharger has

          2   the burden of proving whether one of the affirmative

          3   defenses applies.  The Regional Board cannot simply accept

          4   the discharger's assertions of an affirmative defense.

          5            The Board must weigh those claims and make

          6   appropriate findings supported by evidence in the record.

          7   The burden, the prosecution staff feels, has not been met.

          8   There is simply no evidence supporting and of the

          9   statutory exemptions.

         10            So we are prepared at your direction to provide

         11   any more information about the issues involved, about the

         12   summary of legal briefs.  But in this case, I'll turn it

         13   over to you and anything you might want to hear from the

         14   Dischargers.

         15       MR. CHAIRMAN:  Miss Makimoto, do you have anything to

         16   add?  It sounds like Mr. Haas covered everything pretty

         17   well.  So let's move to Ms. Chen.  Ms. Chen, how much time

         18   do you need?

         19       MS. CHEN:  About five minutes.

         20       MR. CHAIRMAN:  That would be fine.  Thank you.

         21       MS. CHEN:  Good morning, Chairman Wright and members

         22   of the Board.  My name is Patricia Chen.  I'm with 

         23   Miles Chen Law Group, and I am here representing South Coast

         24   Water District and SOCWA on this item.  One of the Board 

         25   Members asked a poignant question in the last hearing on 
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          1   May 13, 2009, and that is -- and I'm paraphrasing, "If 

          2   we don't have any discretion with respect to MMPs, what 

          3   are we doing here?

          4            The answer is that you do have discretion to not

          5   apply MMPs should the situation warrant it, in light of

          6   the statutory intent.  In this case, the statutory intent

          7   is clear.  The MMPs were intended to apply to industrial

          8   dischargers and POTWs and dischargers of pollutants to the

          9   water of the United States, and not an upstream monitoring

         10   point.

         11            South Coast Water District's groundwater recovery

         12   facility is not an industrial discharge, nor is it a POTW.

         13   It does not generate any waste.  But rather, it extracts

         14   and treats fractious groundwater from the San Juan Basin

         15   for potable use.  The GRFs water effluent is simply a

         16   concentrated form of the natural constituents in the

         17   groundwater.

         18            To lump South Coast Water Districts in with

         19   Industrial Dischargers and POTWs, just doesn't make any

         20   sense.  Especially today, when the State is experiencing

         21   the worst drought in decades, and Southern California is

         22   facing an unprecedented water shortage.  We firmly believe

         23   that the Regional Board should do everything in its power

         24   to encourage and assist development of local water

         25   sources, and water recycling.
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          1            And to blindly apply MMPs to such facility is to

          2   elevate form over substance in light of the competing

          3   State policies.  The prosecution staff has repeatedly

          4   argued that the statute is clear on its face and that the

          5   Regional Board shall impose MMPs where you find that there

          6   is a serious violation.

          7            To the extent the Board is not persuaded by what

          8   we believe is the legislature's clear intent not to have

          9   MMPs apply to entities, other than Industrial Dischargers

         10   and POTWs, we submit that such a reading of the statute

         11   would lead to absurd results, i.e., the imposition of

         12   excessive fines on beneficial facilities like the GRF,

         13   which is in violation of its permit, only because the

         14   monitoring point has been changed from the outfall to the

         15   facility.

         16            We urge the Board to take a close look at the

         17   situation and recognize the clear intent of legislature in

         18   enacting MMPs.  As Governor Gray Davis pointed out, there

         19   may be instances where discretion is appropriate, so that

         20   MMPs do not unjustly penalize entities.  This is one such

         21   instance.  To avoid the situation in the future, we

         22   further urge the Board to encourage its staff to craft its

         23   NPDES Permits to distinguish POTWs from GRFs, and other

         24   water development and recycling facilities.

         25            Indeed, we are in the process of seeking a
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          1   permanent amendment for SOCWA's Permit and would

          2   appreciate consideration of these issues that we have

          3   raised.

          4            In closing, we respectfully ask you to exercise

          5   your discretion not to apply MMPs to SOCWA and South Coast

          6   Water District, in this case.  And we request that you

          7   advise your staff to consider these issues that we have

          8   presented in the proceeding, as they assess our Permit

          9   Amendment Application.

         10            Thank you.

         11       MR. CHAIRMAN:  Thank you for the concise presentation.

         12   I think, maybe, at this point, I guess -- any other

         13   comments from staff at this point?  I think, you know, as

         14   you recall last time when we heard this -- this matter,

         15   Mr. King made a motion that in effect said, that you can

         16   see both sides produce a brief of no more than ten pages.

         17   Basically, for each side to give its best shot.

         18            And I am really glad you're here today, Mr. King.

         19   I was quite concerned.  Mr. King had a court case that got

         20   moved around, and I didn't know at the time, I was very

         21   concerned that he wasn't going to be here, because I did

         22   want to hear his comments on this matter.  So Mr. King,

         23   can I pass the mic to you?

         24       MR. KING:  I don't want to be confused with the judge

         25   on this to have everyone's role equally to weigh in here.
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          1   But I pulled the statute.  I ran every statute that

          2   potentially could -- that could potentially be an exemption

          3   from the mandatory minimum penalties.  And that there is

          4   no ambiguity.  There is no reason to look for legislative

          5   intent.

          6            But whether Gray Davis may have said that there

          7   may be instances where discretion is appropriate,

          8   unfortunately, he didn't write the laws.  The legislative

          9   -- the legislative intent is clear in the statutes

         10   themselves.  And although you may be close to some of the

         11   exemptions, you don't fall in any of them.

         12            And it may produce an unfortunate result, but

         13   it's not necessarily an absurd result.  It's what the

         14   legislature intended when they wrote the clear language

         15   with the mandatory minimum penalties.  And we struggle

         16   with them every time.

         17            We always feel bad imposing them when we don't,

         18   you know -- we don't like having our hands tied and having

         19   no discretion.  But I don't see how this discharge falls

         20   into any of the exemptions.  So I think that we have got

         21   to impose the mandatory minimum penalties.

         22            I was hoping in the interim there might be some

         23   sort of a constructive solution to this, some resolution

         24   that wouldn't require coming back to us and maybe, this

         25   could have been engaged in a more constructive fashion
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          1   from the beginning to avoid having to come to the merits

          2   on this.

          3            But we are where we are, and I think it's pretty

          4   clear that this does not fall into any of the exceptions

          5   to the mandatory minimum penalties.

          6       MR. RAYFIELD:  All right.  I have to agree on this

          7   with Mr. King on the point that the Board does not have

          8   any discretion.  Unfortunately, I think that a re-crafting

          9   of the NPDES Permit has to take effect, because I -- from

         10   what I can see, the substantial number of violations has

         11   to do with how the monitoring and the daily, monthly, and

         12   total limits, are -- are within the NPDES Permit.

         13            And so I don't think we have a choice.  I mean, I

         14   think we have to accept it and move forward, and -- and

         15   get SOCWA to -- and the Regional Board staff, to work

         16   together to re-craft this permit.  Because it is critical

         17   that we help these facilities recycle the water that's in

         18   the basins where -- where they are being generated from.

         19            But at this point, I don't think we have any

         20   discretion, as far as the mandatory minimum penalties.

         21       MR. ANDERSON:  Thank you, Mr. King, for weighing in on

         22   the discretion part.  I was hoping that there was some, so

         23   I concur.  And I do agree that we need to find a way to

         24   help these facilities not be in -- in violation and come

         25   under.
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          1       MR. LOVELAND:  I'm still bothered by the fact that at

          2   the point of the discharge at the outfall, there was no

          3   violation.  And that we're talking about a mechanical

          4   advocation of the rules here that seems to be not

          5   cognizant of what the end result was supposed to be.

          6            And to find ourselves in a bind where there is no

          7   discretion, and the end result was what we wanted, and

          8   we're finding that the Discharger here, seems unjust.

          9       MR. THOMPSON:  Thank you, Mr. Chairman.  As one who

         10   was really troubled by this entire process to begin with

         11   when we had the hearing last time, I continue to be

         12   troubled where we're at.  I certainly agree this NPDES

         13   Permit needs to be revisited, it needs to be fixed.

         14   Because it is very problematic.

         15            We're talking about a facility that is not a

         16   wastewater treatment water plant, it is not an industrial

         17   facility.  It takes water out of the ground, treats it,

         18   makes it potable water and puts it into the system with

         19   the same organic components that came out of the ground.

         20            This is science and it's not that difficult to --

         21   to overcome, number one.  But number two, we're penalizing

         22   this facility as if it were an industrial discharger

         23   dumping hazardous waste into the watershed, and this is

         24   not the case.  Here are a couple problems that I have with

         25   this, and I am going to ask my colleagues here to consider
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          1   a couple items here.

          2            Number one, with respect to the discharge

          3   monitoring, I am troubled by the fact that after they

          4   started construction at the facility, that we at the staff

          5   level, changed the monitoring from the outfall to the

          6   discharge point, which clearly created violations.  I'm

          7   not sure why that happened, but I'll be honest with you

          8   when we talk due process I think there -- the due process

          9   failed in that respect.

         10            Another item that has caught my attention, and I

         11   quite frankly have to agree with the Discharger in their

         12   legal brief, which is on page 7 of their brief, starting

         13   literally at line two and all the way through line 18,

         14   where they talk about the assessment of the penalties

         15   based on the monthly, weekly, and essentially, daily

         16   discharge based on a one month -- a once per month

         17   sampling.

         18            I find it troubling that we would -- that we

         19   would equate a requirement that was only to be

         20   accomplished once a month, but penalize it three times,

         21   one of which is making an assumption that it's a weekly

         22   penalty or a weekly violation, even though it is only

         23   sampled once a month.

         24            Statistically, that's now how that works.  When

         25   you're going to sample and determine violations, you take
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          1   much more sampling data than this.  So I am troubled by

          2   the fact that I think -- I think the prosecution has

          3   overreached in the number of sampling penalties, if you

          4   will, that they have imposed on this Discharger.

          5            I think, if anything, if in fact, we do find that

          6   there was a violation, it should only be a violation in

          7   conformance with the sampling they were required to do and

          8   not interpret additional sampling criteria, if you will,

          9   that was never requested or never required.

         10       MR. LUKER:  Yeah.  Like a few of my colleagues here, 

         11   I was troubled by this issue.  Here, you have a water

         12   district who was really trying to do the right thing with

         13   this precious resource that we're dealing with here.  But

         14   unfortunately, I think the law is pretty clear here.

         15            The MMPs, in my opinion, need to be enforced.  I

         16   kind of come full circle here.  I think the law is clear.

         17   We know we're not the legislative branch here.  We -- our

         18   -- our task is carrying out these laws, and it is

         19   unfortunate, but that's the way I feel.

         20       MR. WEBER:  I also think this is an unintended

         21   consequence.  We do not want to penalize these facilities

         22   for the, you know, the important work that they're trying

         23   to do.  I would like to hear from staff an answer to some

         24   of the issues that Mr. Thompson raised regarding the

         25   sampling.
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          1       MR. HAAS:  Okay.  Hello again.  I'm Jeremy Haas.  I am

          2   with the Compliance Assurance Unit, and I will take a stab

          3   at addressing these questions.  If the question is

          4   regarding the applicability and intent of the NPDES Permit

          5   are what you have in mind, I may look to some NPDES staff

          6   that we have here today.  But I wrote down, I think, three

          7   or four issues here that I want to touch on.

          8            First is from Mr. Loveland.  The constituents for

          9   which the mandatory minimum penalties are being

         10   recommended to be assessed for the groundwater recovery

         11   facility are not part of the outfall's monitoring

         12   program.  The outfall has separate constituents.

         13            And in this case, these Table A effluent

         14   limitation constituents are not monitored and assessed at

         15   the outfall.  Instead, they are monitored and assessed at

         16   each of the facilities leading into the outfall.  So I did

         17   not articulate that at the May hearing, and I am sorry for

         18   -- for failing to do so.

         19            But it's not necessarily a case where the outfall

         20   might be cleaned for a particular constituent, but be

         21   discharged from this facility is not being the standards.

         22   We just don't have a standard set for the outfall, because

         23   they are put on each facility.

         24            To address a couple of Mr. Thompson's questions,

         25   the first one is about monitoring and monitoring frequency
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          1   with respect to the -- oh, sorry.  The first one was with

          2   the point of compliance and due process that you

          3   mentioned.  In this case, the NPDES Permit was adopted by

          4   the Regional Board unanimously in August of 2006.

          5            My understanding was that the groundwater

          6   recovery facility went into a design -- or the plans were

          7   being developed a couple years beforehand.  But it did

          8   not -- the construction was not near complete in

          9   August 2006.  And they did not actually start discharging

         10   until June 2007.

         11            So the first point I would say is that I think

         12   they had time in which to make adjustments to the facility

         13   in order to -- to meet the requirements of the 2006 order.

         14   But more importantly, I think, it's important to keep in

         15   mind that as the permit was being considered and adopted,

         16   it's put together based on the report of waste discharge

         17   from the Discharger, SOCWA in this case, on behalf its

         18   member agencies.

         19            And the expectation when they filed for a permit

         20   is that the effluent limitations are going to be able to

         21   be met.  And that the effluent limitations prescribed by

         22   the Regional Board are subject to be challenged, you know,

         23   with due process at the State Board.

         24            And there was no such petition for any kind of

         25   objection to where the monitoring locations were placed.
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          1   The monitoring locations were placed based on guidance

          2   from the State Board, the EPA.  And they took effect in

          3   2006, approximately a year before the facility began

          4   discharging.

          5            Another thing to keep in mind is that they --

          6   they began discharging and presumably identified that they

          7   had problems meeting the effluent limitations for several

          8   months, I think, before a plan was put together to address

          9   that.  And that lends to the issue of why the mandatory

         10   minimum penalty at this point really is so large, and

         11   seemingly to be unfortunate and -- and unintended.

         12            The second point with respect to monitoring that

         13   you brought up, is the idea of sampling frequency versus

         14   the -- versus the effluent limitations for instantaneous

         15   maximum for weekly and for monthly.  And I do have just a

         16   couple points to make on that one.

         17            The first is that, within the permit itself, it's

         18   clearly identified as a minimum monthly monitor -- minimum

         19   frequency monitoring as monthly.  And that's found in the

         20   monitoring reporting program.  The second point is that

         21   within the permit itself, it clearly describes -- and I

         22   don't have it in front of me, but if you do, it was one of

         23   the attachments in the May agenda hearing.

         24            There is a section that speaks directly to how

         25   the fines will be assessed with the effluent limitations.
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          1   And this is Section 7, page 32 or 33.  And what it does --

          2   thank you.  What it does is, it provides options for

          3   determining compliance with monthly and weekly parameters,

          4   based on frequency of sampling.

          5            And it clearly indicates that either multiple

          6   monitoring points or single monitoring event could be used

          7   in terms of compliance with weekly standards, with monthly

          8   standards.  So what we've done is we provide -- and we do

          9   this -- I think we do this often.

         10            And we provide the Dischargers with the

         11   opportunity to reduce their required frequency of

         12   monitoring for determination of compliance with these

         13   standards to just once in a cycle.  So once in a weekly

         14   cycle, or once in a monthly cycle.  But it's sort of the

         15   -- a two-edged sword, and nobody can have it both ways.

         16            And what I mean by that is that if we rely on a

         17   single sample to determine compliance with the monthly

         18   objective, and that single sample comes in underneath the

         19   objective, then essentially, the -- the Regional Board

         20   considers the rest of the month to be in compliance.  And

         21   I don't think any of the Dischargers would object to that

         22   interpretation.

         23            However, the converse has to be true also.  If we

         24   rely on a single point to determine compliance with the

         25   monthly objective, and it is above the monthly objective
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          1   and therefore out of compliance, the Discharger can't say,

          2   you know, reasonably, you know, that shouldn't apply to

          3   the rest of the month.

          4            On one hand, a single event is used for

          5   essentially saying the rest of the month, we'll take to be

          6   clean.  But if that one comes up bad, they should be held

          7   to the same objective criteria or the -- or the same --

          8   the same perspective of that monthly sample indicates --

          9   that one sample indicates a violation of the monthly

         10   standard.

         11            But also, there is nothing to prevent the

         12   Dischargers from taking more samples.  When they get a --

         13   a single event that might be elevated above the effluent

         14   limit, they have the opportunity to take more samples to

         15   try to get that monthly or weekly target down.

         16            You'll see from the monitoring reports that were

         17   provided in the May agenda, that in a couple of months

         18   they did do, I think, two or three, or even four samples.

         19   But at the point they stopped and began just relying on a

         20   single sample.

         21            And that was a conscious decision, and one that

         22   they made knowing that that single point of compliance was

         23   going to be used to -- that single monitoring event was

         24   going to be used to determine compliance with the weekly

         25   objective and the monthly objective, as it is clearly
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          1   stated in the permit.

          2            I think we -- that the permit writers, when they

          3   review a report of waste discharge and determine what

          4   technology is going to be used or would be appropriate to

          5   be used and what the affluent might be, they at that

          6   point, have the judgment to determine the minimum required

          7   frequency.

          8            And in this case, based on the quarterly

          9   discharge and on the respective constituents, they felt

         10   that one sample would be reasonable for compliance with

         11   the weekly and the monthly standards, which are required

         12   by the ocean plant to be included in the NPDES Permit.

         13              Those were the points that I had written down.

         14   If there are any others, I would be happy to try to

         15   address them.

         16       MR. CHAIRMAN:  I think, Jeremy, you handled the

         17   questions very well, particularly with regard to the

         18   sampling issue.

         19            Miss Chen, I'll give you an opportunity to make

         20   any final comments.

         21       MS. CHEN:  Thank you.  I just want to the address a

         22   few of the points that Mr. Haas made.  First of all, I

         23   want to clarify on the issue of the standard at the

         24   outfall.  He is right, it has changed as a result of the

         25   permit amendment.
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          1            But, what we have put forth in our briefing, and

          2   what we've talked about before, is the fact that if you

          3   look at the past permit and what was required at the

          4   outfall, we were well under those limits for the outfall.

          5            So it's hard to compare now but, you know, it's a

          6   good indication from before that those permits applied at

          7   the outfall, they would normally apply at the outfall, had

          8   there been no amendment.  And that's the first point.

          9            As to the construction issue, the timing of

         10   construction, the permit was adopted in 2006.  And it was

         11   part of a very long, protracted negotiation between SOCWA

         12   and the Regional Board.  And during that time, it wasn't

         13   clear exactly whether or not the monitoring points would

         14   change.  It took a while to get to that -- to that point.

         15            And one of the reasons why the monitoring point

         16   did change, is because EPA weighed-in and basically

         17   expressed their concern -- or expressed their support for

         18   that approach.  And in the letter, and I know we submitted

         19   it in our original submittal, was that they were really

         20   concerned about POTWs, and so we kind of going back to

         21   that issue again.

         22            As for the violations that Mr. Haas mentioned in

         23   the beginning when we first opened -- when we first began

         24   operations at the facilities, I just want to clarify that

         25   we were still in the adjustment period.  And I know it
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          1   sounds like a long time, but there were long periods of

          2   shut down.

          3            We were still -- we were still trying to figure

          4   out in the sampling issue -- if the violations were due to

          5   a sampling issue versus an operational issues.  And

          6   remember, this is different technology.

          7            This is not something, you know, it is unique

          8   because the water is unique in the basin.  So they have to

          9   make adjustments based on those technological issues that

         10   come up.  It's not like wastewater treatment where there

         11   is kind of an established technology.

         12            Finally, on the sampling issue Mr. Haas is

         13   talking about -- spoke about, relying on a single sample,

         14   that was kind of our choice to take a single sample

         15   versus, you know, many samples.  And, you know, when we

         16   first started violating the permit, that is kind of what

         17   we did.

         18            And as you pointed out, originally we took more

         19   samples.  And then we realized, the more samples we take,

         20   the more instantaneous maximum penalties we were going to

         21   accrue.  Meanwhile, we knew it was an operational issue,

         22   and we were working to fix it.  And so it goes back to the

         23   wording of the -- the permit.

         24            And we firmly believe that if the Regional Board

         25   wanted to tag SOCWA with violations on a weekly basis or
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          1   they really should have required for sampling.  That's the

          2   only way it makes sense.  Otherwise, you know, the one

          3   sample per month, it -- we --we really believe that if

          4   it's one sample per month, it should be one violation

          5   versus three.

          6            Thank you.

          7       MR. CHAIRMAN:  Thank you.  Okay.  Members of the

          8   Board, any other comments or questions?  I think we're

          9   ready for a motion.  As I listened to the testimony and

         10   read the materials, I find myself -- pardon me?

         11            Mr. Robertus, I guess we need to get an official

         12   recommendation from you; is that right?

         13       MR. ROBERTUS:  No.  I have had no involvement with

         14   this as an enforcement action, but I think it is

         15   appropriate to -- to comment.  I would say that the

         16   questions by the Board members from my perspective have

         17   been appropriately addressed, with one exception, and that

         18   is that the Discharger.

         19            And I believe at least one Board Member's

         20   concern, that the Board should have some consideration

         21   with projects that are involved with the production of

         22   potable water that have dischargers.  And I would caution

         23   the Board that there is no ground for looking at potable

         24   water production from scarce in-region resources, such as

         25   groundwater.
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          1            If pollutants are brought up out of the ground

          2   and concentrated say, with membrane technology and

          3   discharged into the surface water, there is no provision

          4   to makes exceptions for the constituents that are in there

          5   that are listed under the mandatory minimum penalty

          6   criteria.

          7            And secondly, the disposal of the brine is --

          8   goes into a POTW, a publicly-owned treatment works, ocean

          9   outfall.  So I find it puzzling that they want to claim

         10   that this is not an industrial discharge, yet the disposal

         11   of this is being treated the same as the disposal of

         12   ethanol.

         13            And it doesn't go into the headworks, it goes

         14   into the co-mingle treated ethanol from those other

         15   facilities.  It is not benign and I don't believe the

         16   Board should -- should consider any kind of exemptions or

         17   less stringent effluent considerations because of what

         18   this facility does.

         19            With that said, I would agree to adopt the Order

         20   as presented with errata.  There has been no discussion of

         21   the Supplemental Environmental Project.  Did you wish to

         22   address that after consideration of fine or at this time?

         23       MR. CHAIRMAN:  That's the -- we can take care of all

         24   of that in one motion.  We discussed the matter last time,

         25   and my sense was that there was some general agreement
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          1   regarding the SEP, unless I hear otherwise.  And with

          2   that, I think it's time for a motion.

          3       MR. THOMPSON:  (No audible response)

          4       MR. CHAIRMAN:  It's your call, if you would like to --

          5   divide a question, we don't even have a question before

          6   us, so we can't divide it.  So if you would like to --

          7   well, let's -- let's have a motion first.

          8            Let's do it in an orderly manner.  So let's make

          9   a motion regarding the entire thing with errata, and then

         10   you can make your pitch for dividing the question.

         11       MR. RAYFIELD:  I'll move to -- to adopt the Order --

         12   the second revised tentative Order of R9-2009-0028 with

         13   errata.

         14       MR. KING:  I second the motion.

         15       MR. CHAIRMAN:  Mr. King seconds the motion.  There has

         16   been a fair amount of discussion.  And Mr. Thompson -- oh,

         17   okay.  You apparently, would like to divide this question,

         18   and so I'll turn the mike over to you so you can make a

         19   motion to that effect.

         20       MR. THOMPSON:  I would like to make a substitute

         21   motion that we divide the question.  One to vote on the

         22   penalties themselves, and then take the SEP separately as

         23   to whether or not some of the penalties to be imposed with

         24   regard to the SEP that's being proposed.  I would like to

         25   make that motion.
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          1       MR. CHAIRMAN:  Motion has been made.  Is there a

          2   second?  The motion dies for lack of a second.

          3            All those in favor of the motion, say "aye."

          4       MR. DESTACHE:  Aye.

          5       MR. RAYFIELD:  Aye.

          6       MR. ANDERSON:  Aye.

          7       MR. LOVELAND:  Aye.

          8       MR. LUKER:  Aye.

          9       MR. WEBER:  Aye.

         10       MR. CHAIRMAN:  This is the original motion.  Now, all

         11   those in favor, say "aye."

         12       MR. DESTACHE:  Aye.

         13       MR. RAYFIELD:  Aye.

         14       MR. ANDERSON:  Aye.

         15       MR. LOVELAND:  Aye.

         16       MR. LUKER:  Aye.

         17       MR. WEBER:  Aye.

         18       MR. CHAIRMAN:  It was, yes.  We have Mr. Thompson

         19   voting, "nay." And everybody else voting in the

         20   affirmative.  The motion is approved.

         21            At this point, I think we need to take a

         22   15-minute break before we jump into the next item.  And it

         23   is now 10:51.  Let's try to get started around 11 o'clock

         24   if we can.

         25            (Recess)
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          1       MR. CHAIRMAN:  I would like to call the meeting back

          2   to order.  And yes, this is a meeting of the Regional

          3   Board of July 1.  We're already in July.

          4            I have been asked to request that people not

          5   mingle out in the area just outside these double doors

          6   back here.  Apparently, there are some -- some classes of

          7   students that are in that area.  And we ask you not to --

          8   not to mingle out in that area.

          9            Okay.  We have before us Item 8.  Why don't 

         10   we just -- have a sense, I have discussed it with

         11   some of my Board members.  My thought on -- on how to

         12   approach this, with the concurrence of the Board, is that

         13   we hear from elected officials first, because you folks

         14   are so important.  And then, we'll have staff presentation

         15   of about 45 minutes.

         16            And following that, an organized presentation

         17   from the County of no more than 45 minutes.  And that will

         18   take us close to the 1:00 lunchtime -- and this is my

         19   hope.

         20            And then after we break for lunch, we'll come

         21   back and hear individual presentations.  And then, my

         22   thought is that we'll hear from each Board Member about

         23   any remaining issues that each person feels has not been

         24   resolved.

         25            My hope is that we can continue to narrow the
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          1   focus of discussion on this permit, so that when we

          2   finally come together next time around, there will be very

          3   few issues remaining.  Let's -- that's grand planning.

          4            Okay.  With that, I think -- I think we'll just

          5   go ahead and hear from the elected officials -- oh, I'm

          6   sorry.  I have been reminded by Mr. Thompson that he needs

          7   to make a statement.

          8       MR. THOMPSON:  Thank you, Mr. Chairman.  I have been

          9   advised by legal counsel that I will have to recuse myself

         10   from discussion on this item and voting, due to my

         11   position with the City of Rancho Santa Margarita, which is

         12   also a co-permittee, when this NPDES Permit is being

         13   considered today.

         14       MR. CHAIRMAN:  And Mr. Thompson is stepping down.  And

         15   will be, I assume, sitting in the audience out of sight if

         16   that's possible, since he is a very large person.  I

         17   appreciate that.  Thank you.  We don't want you making

         18   faces at us.  Thank you.

         19            Okay.  Mr. Nielsen?  Mark Nielsen?  And

         20   Mr. Nielsen is Mayor of San Juan Capistrano.  Mayor Nelson

         21   [sic] -- Nielsen?

         22       MR. NIELSEN:  Thank you, Mr. Chairman and Board

         23   Members.  Good morning.  My name is Mark Nielsen, and I am

         24   the Mayor of San Juan Capistrano.  First, I'd like to

         25   express my appreciation for your invitation for public
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          1   comment on this permit process.  While I and my

          2   neighboring cities have serious concerns about some of the

          3   proposed revisions in the final draft of the MS4 Permit,

          4   we all share with you a mutual goal in protecting our

          5   water.

          6            I also want to acknowledge the efforts of your

          7   staff who have been working cooperatively with

          8   co-permittees to address some of our concerns.  This

          9   cooperative approach with all stakeholders will be

         10   instrumental in developing an effective permit that makes

         11   sense for South Orange County.

         12            And we urge you to have more of these meetings to

         13   work out the various serious issues that remain, so that

         14   we may end up with a workable and economically feasible

         15   permit.  Without rework, we are heading to creating

         16   another set of major unintended consequences like you

         17   struggled with earlier today on the SOCWA issue.  But in

         18   this case, you are the legislative body.

         19            The City of San Juan Capistrano is a small city

         20   of about 37,000, with mostly residential properties and

         21   small businesses, with very limited industrial facilities.

         22   We have worked closely with our neighboring cities to

         23   implement a successful joint storm-water program.

         24            We are one of two cities in South Orange County

         25   with our own water and sewer infrastructure.  This
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          1   situation has made us acutely aware of the various

          2   environmental requirements and restrictions in order to

          3   have a successful stormwater-compliance program.

          4            Like many other cities in California, we are in a

          5   financial crisis.  Our revenues have dropped to a level we

          6   haven't seen in years.  Our staff has received unpaid

          7   furlough in order to avoid layoffs.  We have cut many of

          8   our programs and are expecting more to be cut as the State

          9   takes more of our taxes.

         10            Adopting a new permit without taking into

         11   consideration the financial impacts will only result in

         12   failure for all of us.  With very limited staff and no

         13   funding to hire additional staff, the administrative

         14   burdens that the proposed new permit requires, will make

         15   it virtually impossible to implement.

         16            The Board must take into consideration that local

         17   government has limited resources and is making

         18   across-the-board cuts of 15 percent or more.  We cannot

         19   have additional unfunded mandates imposed on us that would

         20   literally cost us millions of dollars we simply do not

         21   have.

         22            I would ask you to direct staff to look for

         23   opportunities to reduce any duplication of efforts for

         24   reporting, monitoring, and other requirements by cities or

         25   other agencies within the permit rules, and to allow more
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          1   flexibility in accommodating alternatives that cities are

          2   already implementing to achieve our common goal of clean

          3   water.  Let me provide a couple of examples to clarify the

          4   issue.

          5            The City of San Juan Capistrano handles our own

          6   water and sewer system.  Our water supply is in crisis as

          7   well, and the City is actually working with the public on

          8   water conservation measures.  We have adopted a strong

          9   water conservation ordinance requiring major cutbacks in

         10   water use, mostly outdoors through irrigation reduction,

         11   retrofits, and in reducing over-irrigation runoff.

         12            If we don't achieve significant reductions, the

         13   City will be significantly impacted, and the cost of the

         14   water and user rates will skyrocket.  There is no reason

         15   to add additional requirements in the permit to deal with

         16   this issue.  This will only add administrative burden and

         17   require resources we don't have.

         18            Our staff has already held many workshops with

         19   the public and with HOAs to educate them on irrigation

         20   improvements, and is providing irrigation audits to reduce

         21   over-irrigation.  All this effort will result in a

         22   reduction of irrigation water use over time and could be

         23   documented to your staff in the future.

         24            But as the Mayor, I cannot see our code

         25   enforcements fighting the public when any of their
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          1   irrigation water hits the pavement, and having the City

          2   take on liability for each violation.

          3            We cannot possibly have enough code-enforcement

          4   officers to enforce this rule, and the political fallout

          5   creating such a punitive big-brother government would be

          6   untenable.  With continued education and a tiered-water

          7   rate that penalizes those who waste water, we believe we

          8   can achieve our common goal.

          9            I urge you to leave the irrigation runoff

         10   exemption in place, and allow us to demonstrate what we

         11   can do through our water conservation efforts.  After all,

         12   the goal is to achieve a certain end-result, not to impose

         13   draconian rules that nearly upset the public, cost the

         14   cities large fines, but as a practical matter, are

         15   unenforceable.

         16            As far as the sewer, we are under a state mandate

         17   to deal with sewer spills, preventing them, and taking

         18   various measures to respond to them and capture.  In

         19   addition, we are under a San Diego Regional Board Permit,

         20   as well as for our sewer system.  All of our neighboring

         21   cities or agencies are under the same Permit.

         22            Why would the Regional Board include another

         23   layer of regulation in the stormwater permit for an issue

         24   that is already so well regulated in other permits?  All

         25   these regulations equate to time and money, both of which
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          1   are in very short supply.

          2            Our city has been very active in implementing

          3   educational programs through partnering with schools and

          4   other community organizations, holding events, such as our

          5   annual Earth Day event that attracts thousands of

          6   children, and our annual Creek to Bay Cleanup event.

          7            One of the most successful events being

          8   replicated throughout our county is the H20 for HOA.

          9   During these events, we have educated hundreds of HOA

         10   board members, property managers, and their contractors,

         11   on water conservation and stormwater quality issues.

         12            We cannot afford to be a police city, but with

         13   education, proper incentives, and pricing penalties, we

         14   believe our community is reacting well, and we are

         15   changing behaviors leading us to clean water and a clean

         16   environment.

         17            The low-impact development requirements, LIDs,

         18   and infiltration requirements are also very problematic

         19   for a city and most of South Orange County.  Most of 

         20   South Orange County lays over what is called "San Juan

         21   Formation," which is terrible clay that does not allow

         22   much infiltration and has caused many landslides as a

         23   result of excessive infiltration.

         24            Some of these landslides have caused many

         25   families to lose their homes in our city and several of
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          1   our neighbors.  The LID requirements should be a tool in

          2   the toolbox, and not a blanketed mandated way of

          3   developing.

          4            Requiring cities to condition projects to be

          5   constructed and to mitigate environmental impacts in such

          6   a dictated way could violate and override the SOCWA

          7   process, as well as lead directly to dire consequences and

          8   public liability where government requires conditions that

          9   lead to geological instability due to our unique clay

         10   conditions.

         11            In summary, we must work together to

         12   realistically reach our common goals, reduce the

         13   opportunities for third-party lawsuits, and remove

         14   unnecessary mandates that would further reduce the limited

         15   funds available to implement local clean water and

         16   conservation programs.  It is time to work together in

         17   developing a realistic permit that we could all embrace,

         18   and that will be financially feasible in achieving the

         19   end-result we all desire.

         20            I strongly urge you to direct your staff to

         21   revisit this permit and continue to work with the cities

         22   and agencies in South Orange County to achieve a

         23   reasonable permit that would be cost mutual to the cities,

         24   and without any unachievable or unreasonable mandates.

         25            Thank you for your consideration.

                                                                       55

�
Page 55

0005127



B2205wqsd-full copy 070109

          1       MR. CHAIRMAN:  Thank you, Mayor.  Next is Lisa

          2   Bartlett, Mayor of the City of Dana Point.  Mayor Barlett?

          3       MS. BARTLETT:  Good morning Board members.  My name is

          4   Lisa Bartlett.  I am the Mayor for the City of Dana Point.

          5   I want to express my gratitude to the Regional Water

          6   Quality Control Board staff that subsequent to a

          7   relatively surprising and extensively-revised draft of the

          8   MS4 Permit in March, your staff has been aggressively

          9   working cooperatively to address some of our concerns.

         10   This cooperative approach is instrumental in developing an

         11   effective permit that makes sense for South Orange County

         12   with all stakeholders.

         13            The South Orange County region is fairly small,

         14   with a well-organized group of 11 cities, led by the

         15   County of Orange.  Water and sewer districts operate

         16   independently of most.  We have demonstrated many

         17   successes during this permit cycle and have shown that we

         18   can work together effectively in that regard.  I ask that

         19   you continue to work with our staff to revise draft

         20   requirements that require -- excuse me -- that reflect our

         21   past achievements and current programs that are working to

         22   achieve our mutual goals.

         23            Local governments are in fiscally challenging

         24   times.  Our budgets and programs have been cut and

         25   streamlined.  And we are working to make certain
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          1   sacrifices in order to be accepted by our constituencies.

          2   This new permit draft, less strike-outs, is 87 pages,

          3   while the current permit is 51 pages.  The greater

          4   administrative burden and associated costs of new

          5   regulatory oversight and monitoring are substantial.

          6            That is why it is imperative that the added

          7   regulations in the new permit make cost and benefit sense

          8   and build upon existing programs.  I could try to list all

          9   of the new issues that have surfaced in the draft permit

         10   that have been posed -- that have posed concerns for the

         11   City of Dana Point.  However, I'll leave those technical

         12   issues for the County and subsequent co-permittee staff and

         13   colleagues to address.

         14            I would like to focus on a few important issues.

         15   The removal of overregulation water from the list of

         16   exempted discharges and the appropriateness of regulating

         17   treatment BMPs, such as the FETDs in this MS4 Permit.

         18            We can all agree that the irrigation runoff needs

         19   to be addressed.  First and foremost, to address the water

         20   waste issue as a result of the severe water supply issues

         21   the region is facing.  But what we all need to acknowledge

         22   that it is extremely challenging and politically sensitive

         23   as far as an issue to address everything effectively.

         24   Currently, we are attacking this issue by working

         25   aggressively and cooperatively with our independent water
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          1   districts.

          2            Water districts have the incentive and authority

          3   to monitor and enforce water-wasting runoff caused by

          4   over-irrigation through their new water conservation

          5   ordinances.  Our city staff works closely with Water

          6   District staff by identifying problems so that they can be

          7   involved quickly.  Water districts are also implementing

          8   increased rates and tiered-rate structures, which will be

          9   the most effective way to get people to reduce their water

         10   use.

         11            All these new water conservational programs have

         12   been established in the last couple of months and they are

         13   permanent.  We support them and we feel that they will be

         14   effective.  We ask that you would give us the opportunity

         15   to show progress addressing this issue with oversight by

         16   the most appropriate agency with the most appropriate

         17   tools, the local water suppliers.

         18            Also, the new design standards in the AB1881

         19   Regulations will address irrigation runoff concerns from

         20   new development.  From a public official standpoint, I am

         21   concerned that the irrigation runoff prohibition will

         22   diminish public support for the City's current water

         23   quality protection program, and the permit in general,

         24   particularly when certain restrictions are not consistent

         25   with the permit itself.
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          1            For example, as a homeowner, it is hard for me to

          2   accept the fact that it would be illegal for me to allow a

          3   little runoff of potable water from the irrigation system,

          4   while my neighbor next door is legally washing his car in

          5   the driveway.  Our residents will not react well when told

          6   that their potable water running over the grass is now a

          7   pollutant without proof of excessive fertilizer,

          8   herbicide, or pesticide use.

          9            Please retain the exemptions that are currently

         10   listed in the permit, knowing that we are effectively

         11   addressing them in a way that makes sense to our

         12   residents.  I am confident that we can demonstrate

         13   improvement and sustainability.

         14            Another very sensitive issue for the City is the

         15   unjustified intent to further demand new standards for

         16   existing FETDs, such as our award-winning and proven

         17   effective and State-funded Salt Creek Ozone Treatment

         18   Facility via a separate permit.  This project could be in

         19   jeopardy with new regulations requiring different

         20   treatment processes.  We strongly feel that this treatment

         21   best -- best management practice, BMP, that was

         22   implemented proactively to help meet the requirements of

         23   the stormwater permit and future bacteria total daily

         24   loads, is best regulated under the MS4 Permit, as it is

         25   today, just like Region 8's newly adopted permit has done.
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          1            The Salt Creek facility is part of the MS4

          2   system, just like a trash-separation unit, and was

          3   implemented as part of the iterative process.  We

          4   understand and respect the Board's concern for ensuring

          5   that new treatment processes do not inadvertently add new

          6   pollutants.

          7            To address this, during the last reiteration of

          8   the permit, we crafted some monitoring requirements which

          9   we felt addressed your concerns, and provided the same in

         10   comment; although it was rejected.  We see very similar

         11   language in the recent Santa Ana Permit and ask that you

         12   direct staff to accept either of these two alternatives or

         13   grandfather in the existing systems.

         14            In addition, our legal staff has clearly

         15   cautioned us that the language of the draft permit in

         16   several areas could lead to third-party lawsuits for those

         17   with a differing agenda.  Even when your staff only

         18   intends to use certain language as in incentive for

         19   action, a third party could interpret it quite

         20   differently.

         21            That is why we need to ask that you listen

         22   carefully to the legal issues raised in our letters and

         23   provided again, generally to you in the County's

         24   presentation. Please direct your staff to read this at

         25   language with the co-permittees regarding over-irrigation,
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          1   FETDs and cost neutralization.

          2            Thank you very much for your time and

          3   consideration.

          4       MR. CHAIRMAN:  Thank you, Mayor.  Neil Bliez (sic)?

          5       MR. BLAIS:  That's Blais.

          6       MR. CHAIRMAN:  Blais, okay.  For the City of 

          7   Rancho Santa Margarita.

          8       MR. BLAIS:  Mr. Chairman, Members of the Board, thank

          9   you for hearing my testimony.  I certainly do appreciate

         10   the diligence that you and your staff have put into this.

         11   I also thank you for having my colleague sit in the back

         12   of the room so he can't heckle me during my presentation.

         13   My name is Neil Blais and I am a Council Member for the

         14   City of Rancho Santa Margarita, one of the City's

         15   founders.

         16            I need to stress that the City of 

         17   Rancho Santa Margarita has been very proactive in working 

         18   with our homeowners' associations, our residents, and our

         19   businesses in attempting to meet the current permit

         20   requirements.  And as a matter of fact, two of our efforts

         21   have become a model for other cities with our homeowners'

         22   association.

         23            I believe we have demonstrated our awareness and

         24   our dedication to this issue.  However, I have many

         25   concerns with the proposed permit -- too many to discuss
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          1   here item-by-item, and I believe some of my colleagues are

          2   going to cover them as well as they can.  I am going to

          3   take a slightly different direction, instead of all the

          4   technical issues.

          5            My prior experience, I was actually involved in

          6   watershed and floodplain management, and I have some

          7   active experience on this issue.  So while I understand

          8   the detailed science, I am more concerned with the public

          9   policy aspects, that I hope some of my colleagues will

         10   address.

         11            I believe we are entering into an era of extreme

         12   overregulation that will stifle advancements that have

         13   already made with respect to water control, water

         14   reclamation, and runoff discharge.

         15            Four years earlier, I stood before this Board

         16   contending that the permit regulations did not allow for

         17   much of the developing approaches to watershed management

         18   and water quality that is occurring throughout the nation.

         19   This includes the development of natural filtration zones

         20   or buffers around development that I have seen work in

         21   other states.

         22            Since that time, that permit was revised to allow

         23   flexibilities to the City and we certainly appreciate

         24   that.  I believe the permit, as written, shifts the San

         25   Diego Region away from those approaches that are proving
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          1   themselves.  The science that is coming out of those areas

          2   -- other areas of the country does not lend support to the

          3   direction being taken here today.

          4            Ultimately, it is our economy, our city

          5   resources, and our private residents and citizens who will

          6   pay the price.  If this plan is to stop all growth of

          7   development, then the path has been laid before you.  I

          8   believe that the cities will be overburdened, our

          9   financial resources strained with the enforcement of this

         10   permit to the point that we will no longer have time to

         11   focus on planning, managing growth, and working with our

         12   constituents towards achieving real behavioral changes and

         13   improvement.

         14            I liken this current permit to some of the laws

         15   that we see coming out of Sacramento, such as the attempt

         16   to push smokers further away from buildings or banning

         17   cell phones from cars.  Laws such as these have great

         18   intentions.  But ultimately, they are unenforceable,

         19   because it is nearly impossible to be on the scene to

         20   catch the trans -- transgression at the exact moment it

         21   occurs, and it is difficult for our community to focus on.

         22            At what point do we remove our law enforcement

         23   and code enforcement employees from the very real job of

         24   public safety and enforcement of codes that protects life

         25   and property in the enforcement of what is, ultimately,
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          1   unachievable, and does nothing to truly enhance the public

          2   benefit or even the natural benefit?

          3            I can foresee that the proposed permit, where a

          4   city might be forced to mandate that all homeowners

          5   capture rainfall off their roof, remove their driveways

          6   and walkways because they contribute to excessive runoff,

          7   or that they have to remove or replace their entire

          8   irrigation system, because they cannot property control

          9   the spray pattern of their current system.

         10            I do not believe that a city can be held to that

         11   level of accountability, because I think it also violates

         12   a fundamental constitutional right to liberty.

         13            I respectfully request that you provide staff

         14   direction to continue to work with the cities and the

         15   County to ensure we have a workable and beneficial permit.

         16            Thank you very much for your time.

         17       MR. CHAIRMAN:  Thank you.  Mr. Robert Ming, Mayor of

         18   the City of Laguna Niguel?

         19       MR. MING:  Very good.  Thank you, Mr. Chair and

         20   Members of the Board, my name is Robert Ming, and I'm the

         21   Mayor of the City of Laguna Niguel.  And I thank you for

         22   directing your staff to work with the co-permittees to work

         23   out a potable permit.  We appreciate the time that they

         24   have provided, and we look forward to hearing feedback

         25   later on today that will help to create a constructive
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          1   permit that we can all work with.

          2            My comments today relate to the requirements to

          3   do retrofitting of the existing developments.  First, let

          4   me say, I am very proud of the leadership role that Laguna

          5   Niguel has taken to improve water quality in South Orange

          6   County over the last ten years.  We have restored stream

          7   habitats along several miles of Salt Bay Creek.  We have

          8   built award-awarding constructive treatment wetlands.  We

          9   have installed debris screens, separators, and trash

         10   boons.

         11            We have created innovative rebate programs to

         12   encourage homeowners and private businesses to landscape

         13   using low-impact designs.  And all of these projects

         14   provide examples of progress that we have made in an

         15   existing built-out environment.  So we know how to do

         16   these things, and we have been actively doing them for the

         17   past years.

         18            The City of Laguna Niguel has pursued these

         19   projects as voluntary partnerships with other local

         20   agencies and water agencies.  Partnerships with private

         21   landowners and partnerships with the county, state, and

         22   federal government though grant programs.

         23            We know how delicate these partnerships were to

         24   develop, we know how much time the projects took to plan,

         25   and we know how much money they took to build.  We know
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          1   how complicated it was to negotiate the long-term

          2   maintenance agreements and easements, and we know how much

          3   effort is required to maintain them, because we, in fact,

          4   have an entire maintenance crew dedicated full time to

          5   just our wetlands.

          6            None of this work was required or mandated by the

          7   Clean Water Act, nor was it required or mandated under the

          8   NPDES Permits.  These projects were pursued because they

          9   make sense.  They made sense to the voluntary

         10   participants, because grant funding was available to

         11   support our collaborative efforts.  And as a result, I

         12   take issue with the provisions of the new draft permit

         13   that appear to mandate, rather than encourage the kind of

         14   cooperative projects that we have been working on for

         15   years.

         16            Specifically, we believe the retrofitting

         17   requirements should not be included in the new permit for

         18   four reasons:  The first is, at a time when the State of

         19   California and every California city are enduring

         20   unprecedented economic changes in slashing budgets, the

         21   draft permit adds costly new permit requirements related

         22   to the retrofitting BMPs on existing developments.

         23            We are concerned about these costs and -- and the

         24   undergoing burdens -- economic burdens that would be

         25   required to place on -- on developing -- on -- on
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          1   developments.

          2            Second, from a legal standpoint, while we're

          3   required to make the retrofits, we're concerned that we do

          4   have the legal power to enforce these requirements on

          5   existing developments to make the retrofits.

          6            Third, the burden of tracking this will be

          7   exceptional, and we are looking -- we see an intensive and

          8   restrictive burden on both properties and the cities.

          9            And the fourth and most importantly, we're

         10   concerned that by requiring the permits, by mandating

         11   retrofitting projects and existing developments in the

         12   permit, we believe that we will no longer quality for the

         13   grant funding that has made much of our projects possible.

         14            We are concerned that this would, in effect -- in

         15   effect, end much of the progress that we have been making

         16   -- making over the years, and would like to be able to

         17   continue down the roads that we have been on making

         18   progress with the projects using grant funding.

         19            And accordingly, we respectfully -- we

         20   respectfully request that you direct your staff to delete

         21   these new sections in their entirety, as they are

         22   inappropriately expensive, excessively intrusive and

         23   burdensome, and will actually defeat the purposes that

         24   this Board is trying to accomplish.

         25            Thank you very much.
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          1       MR. CHAIRMAN:  Thank you.  Do we have any other

          2   elected officials that wish to speak at this time?

          3            Do we have a speaker slip for you?

          4       MS. ROLLINGER:  I think so.

          5       MR. CHAIRMAN:  Okay.

          6       MS. ROLLINGER:  Mine is -- mine is green.  Good

          7   morning.  My name is Verna Rollinger, and I'm a Council

          8   Member in the City of Laguna Beach.  I believe you have

          9   received a letter from our City Council expressing their

         10   support for your efforts and making two suggestions.

         11            What I would like to say is that I am very proud

         12   of the efforts that my city has made toward our water

         13   quality in Laguna Beach.  When I attended your meeting in

         14   February to ask for your help regarding the excess flows

         15   and pollutants entering Aliso Creek, I was unaware that

         16   you were beginning this process.

         17            I am very pleased to be here in support of the

         18   proposed permit.  I have attended all of the workshops on

         19   the re-issuance of the NPDES Permit, and I compliment you

         20   and especially your staff for the work you have done on

         21   our behalf.

         22            I ask you to be strong in your efforts to adopt

         23   an effective permit that will lead to solving the problems

         24   of the past, and preventing those same problems from

         25   occurring in the future, for the benefit of our waterways,
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          1   our oceans, and our children.

          2            Like those we saw in the film at the beginning of

          3   our meeting this morning, I don't believe that rates and

          4   educational programs will reach our goals.  We need your

          5   leadership.

          6            Thank you very much.

          7       MR. CHAIRMAN:  Thank you very much, Miss Rollinger.

          8   Miss Rollinger is a Council Member of -- with the City of

          9   Laguna Beach, so -- all right.  Thank you very much.  We

         10   appreciate your time.

         11            And I think you have set the stage fairly well

         12   for our organized presentations.  So let's have the staff

         13   presentation at this time.

         14            And how much time do you anticipate that this

         15   will take?

         16       MR. SMITH:  We'll probably need about 45 minutes, as

         17   well.

         18       MR. CHAIRMAN:  Okay.

         19       MR. SMITH:  For your presentation -- our presentation

         20   today, there are some handouts before you, so you don't

         21   have to strain your necks to look back.

         22            Good morning, Dr. Wright and Members of the

         23   Board.  I am Jimmy Smith.  I am a Senior Scientist and

         24   Supervisor of the Northern Watershed Unit.  And it is our

         25   responsibility to issue Municipal Separate Storm Sewer
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          1   Permits, or MS4 Permits, to both the San Juan and the

          2   Santa Margarita Watersheds.  These are also known

          3   respectively, as the 901 and the 902 Hydrologic Units.

          4            I thank you guys for holding this special meeting

          5   today, and especially for getting through that large

          6   agenda packet we gave you.  This very important item

          7   relates to many of the issues we have heard before us

          8   today.  Namely, the water conservation efforts that are

          9   undergoing, the need to have clean surface water running

         10   into recycled water uses and into groundwater recharge.

         11   That water goes in dirty, you can't use it again as

         12   easily.

         13            And also a lot of the plastics that we heard

         14   about today earlier, most of that is coming from developed

         15   areas, areas that contain MS4 systems.  Now, the tentative

         16   order before you will advance our cause for water quality

         17   protection, as it relates to each of those areas.

         18            Today, we continue the process of reissuing the

         19   MS4 Permit in the San Juan Hydrologic Unit.  And that

         20   covers the portion of Southern Orange County.  On the map

         21   you have on your screen and in your handouts, this map

         22   shows in outline -- in white outline, the portion of the

         23   San Juan Hydrologic Unit contained in Orange County.

         24            And I would like to point out that if you look at

         25   that, you can tell that the vast majority of this
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          1   watershed is highly developed.  The whiteish areas and the

          2   gray areas are all urbanized, impervious surfaces that are

          3   discharging directly down to our ocean.  This now is an

          4   overlay of the various cities that we regulate under this

          5   tentative order.

          6            And today we're seeking to vet these issues

          7   before you, to hear public input on these issues, and to

          8   seek your guidance and direction on how we move forward.

          9            At this time, I would like to introduce the file

         10   for tentative -- for Item number 8, tentative Order number 

         11   R9-2009-0002 into the record.  In your agenda package, you

         12   found quite a bit of material.  And we chose to be very

         13   inclusive and exhaustive in what we included, to ensure

         14   that each of the Board Members -- some of you are new to

         15   this item -- have had access to all the information.

         16   Transcripts of the previous workshops and adoption

         17   consideration are available upon request.

         18            We have a map of Orange County as supporting

         19   document number 1; the revised tentative order is 

         20   supporting document number 2, and that is the fifth 

         21   version of this tentative order.  We've included a draft 

         22   update and errata sheet as supporting document number 3.  

         23   Draft responses to comments received on the tentative 

         24   order prior to May 15th, are before you as supporting 

         25   document number 4.
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          1            The next document contains both the supplemental

          2   fact sheet, that documents and explains the changes we

          3   have made since last February, and the original fact sheet

          4   that was issued last February.  Documents 6 and 7 contain

          5   the Public Hearing Notice and the timeline of events.

          6            Next, are the comments received prior to our

          7   deadline to -- the actual comments prior to May 15th.  And

          8   then we have next, responses to all the comments prior to

          9   this last release.  So we have been through responsive

         10   comments now three times.

         11            And those previous comments in their original

         12   form are contained in Items 10, 11, and 12, which were

         13   given to you on CD, and not on paper format.  The

         14   supplemental agenda contained additional comments that

         15   were received after our deadline to be able to respond to

         16   written comments, and those came in after May 15th.

         17            So the MS4 currently in effect was issued in 2002,

         18   and represents the third permit issued for the regulation

         19   of MS4s in Southern Orange County.  The process we

         20   continue today for issuing a fourth term permit began in

         21   the Spring of 2006, when initial meetings were held with

         22   the co-permittees.  That's when they submitted their ROWD,

         23   which is a Report of Waste Discharge, which serves as the

         24   application for a permit or the reissuance of an existing

         25   permit.
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          1            We released a draft back in February of '07, and

          2   the first Board hearing was held in April of that year.  

          3   A second draft came out in July of '07.  We ran into a

          4   problem where we had a lack of Board quorum in the summer

          5   and fall of that year, and it gave us an opportunity to

          6   release a third draft in December.  And a fourth draft

          7   came before you last February of 2008.

          8            Obviously, that draft permit was not adopted,

          9   going down by a two-to-three vote.  Now, that vote came

         10   after U.S.E.P.A. found the draft to be inadequate and

         11   expressing something to the effect that the permit was 

         12   ten years behind.

         13            My executive officer also recommended tracking

         14   the permit and making several substantial changes.  His

         15   direction was to explore the possibility of consistency

         16   with other Southern California MS4 Permits; to make the

         17   permit more directly enforceable by including quantifiable

         18   performance measures; to revisit requirements for

         19   low-impact development, LID, and hydromodification; and to

         20   include any applicable TMDLs; to explore the possible

         21   changes to the Monitoring and Reporting Provisions; and to

         22   no longer regulate those FETDs, or facilities that

         23   extract, treat, and discharge from the waters of the U.S.,

         24   treat for a couple constituents, and then discharge back

         25   to the waters of the U.S.
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          1            The first issue we tackled was consistency with

          2   the MS4 Permits of the Los Angeles, Santa Ana, and Palm

          3   Desert Regional Boards.  During the summer of 2008, we

          4   twice met with the EOs and the stormwater staff of those

          5   Regional Boards, before meeting as a group with the 

          6   U.S.E.P.A. and the State Water Resources Control Board.

          7            We found the permits to be fundamentally similar,

          8   but to have diverged significantly in many key areas.

          9   More importantly, while we agreed that the concept of a

         10   unified MS4 Permit for all of Southern California was a

         11   good idea, the practicality of the matter was too big for

         12   a single regional board.  It is beyond our resources and

         13   authority to develop a single Southern California MS4

         14   Permit.

         15            And frankly, we would expect many of the other

         16   permits to have to come up to the level of the MS4 Permits

         17   issued by this Board, in order for us to be consistent

         18   with the anti-backsliding requirements of NPDES Permits.

         19   The issue, however, is not dead.  The effort put forth has

         20   resulted in continued discussions about the possibilities

         21   of how to develop a single Southern California Permit.

         22            Since we have released the draft in March of this

         23   year, the Los Angeles and Santa Ana Regional Boards have

         24   adopted MS4 Permits for Ventura County and for the

         25   Northern Eastern portion of Orange County.
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          1            Please note that Orange County is subject to

          2   regulation by this Regional Board and by the Santa Ana

          3   Regional Board, or Region 8.  Neither of those Regional

          4   Boards in their MS4 Permit adoption, made consistency a

          5   high priority.  There are, however, several areas of the

          6   permit before you today that is consistent with other 

          7   MS4 Permits.

          8            In particular, we worked very hard to be

          9   consistent with the Santa Ana Board Permit for Orange

         10   County, in the areas of the LID and the hydromodification

         11   requirements.

         12            Further, we still have to make the monitoring

         13   requirements consistent with existing Orange County

         14   efforts and to allow increased flexibility in determining

         15   frequency and spacial coverage in order to ensure a

         16   cost-neutral permit.  You'll hear more about how we

         17   implemented these changes and directions from last

         18   February, from Ben Neill and Chad Loflen a little bit

         19   later.

         20            Another point raised last February was the

         21   direction to talk with interested parties and regulated

         22   community, as opposed to discussions taking place only

         23   through written responses, responses to comments and

         24   official meetings and workshops.

         25            To accomplish that, we did hold several meetings
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          1   after the release of the fifth permit -- the firth version

          2   of the permit in March.  We had three public workshops,

          3   and we met also weekly with the co-permittees so that we

          4   can have understanding on all sides of the issue.

          5            We have made several changes to the draft in

          6   response to those meeting and comments.  And the majority

          7   of those numerous changes were made at the behest of the

          8   co-permittees.  However, we did not make all the changes

          9   requested.  The changes we did make though, have led to a

         10   better permit and focused the areas of disagreement.

         11            And that's really the purpose for today's

         12   hearing.  To put the issues out before you, to publicly

         13   air your remaining issues of contention, and to receive

         14   your guidance and direction on making the sixth version,

         15   and hopefully the last version, the final draft of this

         16   permit.  Our plan is to incorporate the updates and

         17   erratas, and directions you give to us today into that

         18   sixth draft.

         19            I ask that you, the Board, request only the

         20   submission of additional written comments that have not

         21   been previously submitted, and that you close the written

         22   comment period 45 days after the release of the sixth

         23   draft.

         24            We will then return for a final, and hopefully

         25   brief, public hearing on this, and then, later for a
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          1   meeting for adoption consideration.

          2            The fifth draft, along with the updates and

          3   erratas, did take a long time to put together.  And that's

          4   because of our efforts at consistency, the numerous

          5   meetings we've held, and the research necessary to make

          6   the changes that we have.

          7            Yes, we are putting forth a permit today that is

          8   not the same as any other permit in existence.  But these

          9   changes are necessary to the evolution of the permit

         10   process, built upon regulatory terms, including MEP,

         11   maximum extent practicable, and the iterative process.

         12            MEP is the inexact term that governs the

         13   regulation of storm-water discharges.  While the iterative

         14   process is the gradual and steady manner in which programs

         15   dealing with the MS4 discharges are to advance.

         16            These terms -- these terms require the regulated

         17   -- related regulations to be dynamic, changing, and

         18   responsive to new technologies and information.

         19            In short, what was good enough 19 years ago, is

         20   no longer good enough today.  You will soon hear in

         21   further detail how these changes are reasonable and will

         22   allow us to better regulate MS4 discharges through the use

         23   of simplified and more exact measures of compliance.  We

         24   have been permitting MS4s now for almost 20 years in an

         25   effort to fulfill our mandate to preserve and enhance our
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          1   water resources.

          2            The Regional Board -- this Regional Board has

          3   even received national recognition as a leader in that

          4   field.  Yet we're still far from meeting the goal of the

          5   Clean Water Act to provide fishable and swimmable waters

          6   through the protection of their physical, chemical, and

          7   biological integrity.  Monitoring data and the Clean Water

          8   Act 303(d) list attest to this fact.

          9            My unit has spent approximately 90 percent of

         10   our stormwater resources over the past three years on this

         11   permit update.  That is time that we have not spent

         12   reviewing monitoring data, seeking compliance, and going

         13   after enforcement where and when appropriate.  It is time

         14   to advance the regulation of MS4 discharges.

         15            This permit moves us closer to meeting that goal

         16   and is a reasonable evolution of the process worthy of a

         17   fourth term permit that will lead to improved water

         18   quality.

         19            The U.S.E.P.A., who argued against our last version

         20   of this permit, and who are arguably the foremost experts

         21   on the federal regulations behind this MS4 Permit, have

         22   given their support for the major issues before you today.

         23   I ask that you carefully consider their opinion as you

         24   weigh the issues today.

         25            If there are no questions of me at this time, I
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          1   would like to turn it over to Chad Loflen, who will

          2   continue with a detailed discussion on the issue.

          3       MR. CHAIRMAN:  Okay.  Thanks, Mr. Smith.  Mr. Loflen?

          4       MR. LOFLEN:  Good morning, Chairman Wright and Members

          5   of the Board.  My name is Chad Loflen, and I'm an

          6   Environmental Scientist in the Northern Watershed Units.

          7   Today I will be talking about four subjects that remain

          8   issues of contention, and you have heard about them

          9   already within the tentative order.  My goal today is to

         10   provide more information on each subject, and to answer

         11   whatever questions I can.

         12            The four subjects include:  Non-stormwater

         13   discharges and their regulation.  This includes numeric

         14   limitations on those discharges; over-irrigation;

         15   stormwater discharge municipal action levels, or MALs; and

         16   changes that have been made to the monitoring program.  So

         17   to begin with, I will start with the non-stormwater

         18   discharges and how their regulation differs from

         19   stormwater discharges.

         20            Well, non-stormwater and stormwater discharges

         21   from the MS4 are subject to the Clean Water Act and the

         22   discharges of pollutant from a point source requires a

         23   national pollutant discharge elimination system, or NPDES

         24   Permit.  And Section 402 of the Clean Water Act covers

         25   NPDES Permits.
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          1            Now, in 1987, the Clean Water Act is amended to

          2   include Section 402(p), which is specifically for

          3   municipal and industrial stormwater discharges.  This

          4   requires owners and operators of the MS4 system to obtain

          5   NPDES Permits for their stormwater discharges.  So there

          6   is a difference in the regulation of stormwater and

          7   non-stormwater discharges from the MS4 system.

          8            Many comments received by the Regional Board had

          9   a different opinion and expressed the belief that

         10   non-stormwater discharge from the MS4, is to be regulated

         11   in the same manner as stormwater discharge.

         12            According to the Code -- the Federal Code of

         13   Regulations, stormwater is:  Stormwater runoff --

         14   stormwater runoff, and surface runoff and drainage.  The

         15   Federal Register, which provides background information

         16   and clarification for the Code of Federal Regulations,

         17   explains that surface runoff and drainage is that which

         18   pertains to precipitation events.

         19            Non-stormwater, on the other hand, are all

         20   discharges to and from the MS4 system that do not

         21   originate from precipitation events.  These include:

         22   Illicit discharges; exempted discharges; and discharges

         23   that are subject to separate NPDES Permits.

         24            The Code of Federal Regulations and the Federal

         25   Register provide clarification on the requirements for
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          1   regulating non-stormwater discharges.  Non-stormwater

          2   discharges are considered illicit discharges that are not

          3   authorized under the Clean Water Act.

          4            These non-stormwater discharges are required to

          5   be prohibited by co-permittees via an ordinance, an order,

          6   or other similar legal means.  Any non-stormwater

          7   discharges that occur, are subject to Sections 301 and 402

          8   of the Clean Water Act.  They are not subject to the

          9   maximum extent practicable, which is under 402(p) for

         10   stormwater discharges.

         11            To illustrate this point, this slide shows other

         12   NPDES non-stormwater discharge permits that the State

         13   Board and this Regional Board already have adopted, that

         14   regulate the discharge of non-stormwater.  These are NPDES

         15   Permits that are in place right now, contain numeric

         16   effluent limitations, and do not use the MEP standard in

         17   the regulation of non-stormwater discharges.

         18            For example, Order R9-2008-002 is for the

         19   discharge of groundwater extraction and similar discharges

         20   to surface waters within the San Diego Region.  This order

         21   includes numeric effluent limitations and is for

         22   discharges to surface waters, including via the MS4

         23   system.

         24            That being said, the Code of Federal Regulations

         25   and Federal Register do clarify that certain categories of
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          1   non-stormwater discharge into and from the MS4, are exempt

          2   from prohibition by the co-permittees as illicit

          3   discharges.

          4            At the time these categories were expected by

          5   U.S.E.P.A. to have the minimus amount of pollutants.

          6   Examples of exempted discharges include:  air-conditioning

          7   condensate, uncontaminated pump groundwater, and landscape

          8   irrigation.

          9            Here, you can see a picture of irrigation water

         10   being discharged from a city property into the MS4 system.

         11   This discharge is currently exempt under the 2002 MS4

         12   Permit.  It is important to note that although these

         13   categories are exempted, the Code of Federal Regulations

         14   clearly requires that a category must be addressed as an

         15   illicit discharge by the municipality, if found by the

         16   municipality -- in this case, the co-permittees -- to be a

         17   source of the pollutants to the waters of the United

         18   States.

         19            So if the co-permittees identify an exempted

         20   discharge as the source of the pollutants, they are

         21   required to address those as an illicit discharge.  In

         22   addition, the director has the discretion to prohibit

         23   categories of discharge that are not identified by the

         24   municipality.  In California, the Regional Board is the

         25   director.

                                                                       82

�
Page 82

0005154



B2205wqsd-full copy 070109

          1            This leads me to the topic of the previously

          2   exempted categories of landscape irrigation, irrigation

          3   water, and lawn watering, which I will collectively refer

          4   to as over-irrigation when discharged into the MS4.  As

          5   seen in this slide's project pollution educational item,

          6   the co-permittees have identified over-irrigation as a

          7   source of pollutants to the waters of the United States.

          8            In their annual reports, grant application, and

          9   grant program results, the co-permittees have identified

         10   over-irrigation to be a source and conveyance of

         11   nutrients, bacteria, and pesticides to waters of the U.S.

         12   As you are well aware, many water bodies within the County

         13   of Orange are currently 303(d) listed for nutrients,

         14   bacteria, and toxicity.

         15            In fact, at the April 2009 Board meeting, Orange

         16   County gave a presentation on the Aliso Creek Watershed.

         17   In that presentation, they showed how eliminating

         18   over-irrigation discharges reduced levels of phosphorous

         19   in non-stormwater.  Therefore, in accordance with federal

         20   regulations, these categories have been removed from the

         21   list of exempted discharges in the tentative order and 

         22   are required to be addressed as illicit discharges by the

         23   co-permittees.

         24            Although the co-permittees have identified the

         25   over-irrigation as a source of pollutants, including the
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          1   303(d) listed waters, their removal from this list remains

          2   a major point of disagreement, as you have already heard

          3   today.

          4            co-permittees have expressed concern about public

          5   support for the prohibition and increased program costs.

          6   We believe that the prohibition of over-irrigation is

          7   achievable through the co-permittees' already existing

          8   programs.  The County's education project pollution

          9   prevention has already started targeting overwatering with

         10   good results.

         11            We are not expecting the impossible here, as the

         12   co-permittees are already required to prohibit illicit

         13   discharges, as well as have a program to detect and remove

         14   any illicit discharges in connection to the MS4 system.  I

         15   would like to reiterate that we expect removal of this

         16   exempted discharge to significantly improve our water

         17   quality.

         18            Lastly, this removal is fully supported by the

         19   U.S.E.P.A., as seen in their letter to the Regional Board

         20   dated June 18, 2009 from Douglas Eberhardt, who is Chief

         21   of the NPDES Permits Office.  So I'll use this figure to

         22   summarize how the -- how the non-stormwater regulations

         23   from the MS4 system and how they affect -- or how they

         24   apply to receiving waters.

         25            First, non-stormwater discharges to the MS4 are
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          1   prohibited, except exempted discharges that are not a

          2   source of pollutants, and discharges that are covered

          3   under a separate NPDES Permit.  Thus, there should be no

          4   non-stormwater discharge from the MS4, except for

          5   exemptive flows and/or flows under a separate NPDES

          6   Permit.  These flows are allowable, if they are not a

          7   source of pollutants to the waters of the United States.

          8            Now, looking at the same figure, the Regional

          9   Board has included non-stormwater water-quality based

         10   effluent limitations on this discharge of non-stormwater

         11   from the MS4 into receiving waters.

         12            So the question is, why numeric limitations?  The

         13   numeric limitations will ensure:  One, that non-stormwater

         14   discharges to the MS4 are being prohibited; two, that any

         15   exempted categories of discharge are not a source of

         16   pollutants to the waters of the United States; and three,

         17   that discharges that are covered under a separate NPDES

         18   Permit are in compliance with that permit.

         19            So in order to establish effluent limitations, an

         20   evaluation needs to be done to determine the reasonable

         21   potential for the discharge to violating water quality

         22   standards.  Part of this includes evaluating existing

         23   controls on the discharge.

         24            So for the past 19 years, co-permittees have

         25   utilized the best management practices for non-stormwater
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          1   discharges, in order to protect water quality standards.

          2   These include:  prohibiting non-stormwater discharges;

          3   conducting inspections; illicit connection -- illicit

          4   detection -- or illicit discharge detection programs,

          5   including, monitoring and source identification;

          6   education; and enforcement actions.

          7            However, the co-permittees' efforts for the last

          8   19 years have not and are not protecting water quality

          9   standards.  This can be evidenced in the waters that are

         10   303(d) listed for indicator bacteria, nutrients, toxicity,

         11   pesticides, and total dissolved solids to name a few.  And

         12   non-stormwater MS4 effluent monitoring has shown

         13   consistent exceedances of these 303(d) listed pollutants,

         14   as well as others.

         15            Furthermore, as part of the required reasonable

         16   potential analysis, the Regional Board must consider the

         17   sensitivity of the receiving waters, including any

         18   endangered species presence, and designated rare and wild,

         19   beneficial uses.  One example would be the endangered

         20   Southern Steelhead, shown in this picture in San Juan

         21   Creek.

         22            Further, bioassessment IBI scores in the San Juan

         23   Hydrologic Unit have been dominantly very poor and poor.

         24   An example of some of these IBI scores are on this slide.

         25   As such, the Regional Board staff has developed water
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          1   quality based effluent limitations for non-stormwater

          2   discharges from the MS4, or WQBELs.

          3            These WQBELs are necessary to protect water

          4   quality standards.  They will not require additional

          5   monitoring costs.  They are similar to the co-permittees'

          6   existing efforts.  WQBELs are also enforceable permit

          7   limits and provide a measurable performance criteria.

          8   They are appropriate for fourth term permits, and their

          9   inclusion in this order is fully supported by U.S.E.P.A.

         10            The co-permittees, during meetings, expressed

         11   concern regarding the response to the exceedance of the

         12   non-stormwater limitation.  Thus, we have included

         13   language that specifies what should result from the

         14   co-permittees' source identification following an

         15   exceedance.  

         16            (A) The co-permittees investigate the source

         17   of the exceedance and determine them as natural.  This

         18   finding is to be conveyed to the Regional Board; (B)

         19   co-permittees can investigate the source of the exceedance

         20   and determine that the source is an illicit discharge or a

         21   connection.  Regional Board staff expect that this -- this

         22   source of identification will be followed up with

         23   enforcement action and education; (3) -- or (C) -- I'm

         24   sorry -- co-permittees investigate the source of the

         25   exceedance and determine that the source is an exempted
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          1   non-stormwater discharge.  As such, that exemption should

          2   be removed.

          3            This figure outlines the separate regulations for

          4   non-stormwater discharges and stormwater discharges.  I

          5   have gone through the non-stormwater side, so now I will

          6   focus on the stormwater discharge from the MS4 side.  And

          7   these are subject to the MEP, or maximum extent

          8   practicable standard and iterative process.

          9            As such, the tentative order includes municipal

         10   action levels, or MALs for discharges of stormwater.  MALs

         11   are to be -- are to be used to achieve water quality

         12   objectives over time, in an iterative fashion, in

         13   accordance with the MEP standard.

         14            To begin, I'll provide some clarification on

         15   these MALs.  They are not effluent limits; they are upset

         16   values.  In the March tentative order release, municipal

         17   action levels were a direct evaluation of compliance with

         18   the MEP standard.  In response to meetings with the

         19   co-permittees, Regional Board staff has modified municipal

         20   action levels so that they are no longer directly tied to

         21   meeting the MEP standard.

         22            Instead, municipal action levels are to be used

         23   by the co-permittees to determine what areas of the

         24   watershed or sub-watershed are in need of additional

         25   attention.  An exceedance of a municipal action level 
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          1   is not a permit violation.  A municipal action level

          2   exceedance is to be used by the co-permittees as high

          3   priority consideration as part of their iterative process

          4   to reduce pollutants in stormwater discharges to the

          5   maximum extent practicable.

          6            In effect, the co-permittees will be required 

          7   to monitor the stormwater effluence to provide a direct

          8   assessment of the BMPs from within that specific area.  

          9   In response to comments by the co-permittees and in our

         10   meetings with the co-permittees, the data set used to

         11   develop municipal action levels, now utilizes arid west

         12   data.  This includes data from Los Angeles, Orange, and

         13   San Diego Counties.

         14            It's important to note that the municipal action

         15   levels are recommended by the 2006 State Board Stormwater

         16   Panel, known as the blue-ribbon panel, and are consistent

         17   with U.S.E.P.A. in their 1996 inter-permitting approach 

         18   for stormwater permits.  And municipal action levels are

         19   applicable three years after adoption of a tentative

         20   order, if they are included.

         21            So Regional Board staff agree with the

         22   co-permittees' comments that municipal action levels 

         23   should use local data in their development.  However, the

         24   existing monitoring data collected under the 2002 order,

         25   is not appropriate as it is receiving-water data and not

                                                                       89

�
Page 89

0005161



B2205wqsd-full copy 070109

          1   MS4 stormwater effluent data.  Instead, the tentative

          2   order has included a requirement to update municipal

          3   action levels at the end of each permit cycle.

          4            It is important to note that the overall goal of

          5   the municipal action levels, like the goals of the permit

          6   and the Clean Water Act, is to meet water quality

          7   objectives and thus protect water quality standards.  It

          8   is expected that over time, municipal action levels will

          9   be ratcheted down to eventually meet water quality

         10   objectives.  And let me reiterate that municipal action

         11   levels are expected to include water quality.

         12            With that, I will move on to the changes,

         13   reductions, and additions to the monitoring program.  In

         14   awareness of the economic conditions and in response to

         15   the co-permittees' comments, the Regional Board staff has

         16   attempted to maintain cost-neutral monitoring programs.

         17            Four additions have been made to the tentative

         18   order regarding monitoring, including two special studies.

         19   These include -- excuse me -- a trash special study, and a

         20   freshwater sediment toxicity study.  Also added, are

         21   municipal action level and dry weather numeric effluent

         22   limitation monitoring.  So I will start with the municipal

         23   action levels.

         24            For the municipal action levels, Regional Board

         25   staff, following discussions with the co-permittees, have
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          1   reduced the monitoring requirements by allowing the

          2   co-permittees the flexibility in selecting the number of

          3   stations and the monitoring frequency, thus determining

          4   the cost of their own program.  The non-stormwater numeric

          5   monitoring has also been reduced by allowing the

          6   co-permittees again, to select a number of sites and the

          7   frequency of monitoring.

          8            Thus, Regional Board staff really do not expect

          9   the addition of numeric effluent limitation monitoring to

         10   constitute an addition, as the co-permittees are currently

         11   required to do IC/ID monitoring.  And we feel that the

         12   numeric effluent limitation monitoring matches their

         13   existing IC/ID monitoring program.

         14            So moving to removals and reductions of

         15   monitoring requirements, a second bioassessment survey is

         16   no longer required for perennial streams.  This change was

         17   made at the request of the co-permittees.  Additionally,

         18   the coastal storm drain monitoring has been significantly

         19   reduced via its replacement with a regional bacteria

         20   monitoring program.  This change was also made at the

         21   co-permittees' request.

         22            They expect the regional program to reduce

         23   redundancy, save money, and enhance notification times.

         24   Lastly, all hyper -- all high priority inland aquatic

         25   habitat monitoring requirements have been removed from the
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          1   order.

          2            So this concludes my portion of the presentation.

          3   And unless there are any questions, I will turn things

          4   over to my colleague, Ben Neill.

          5       MR. CHAIRMAN:  Do you have any questions?  Okay.

          6   Thank you for your presentation.  Mr. Neill?

          7       MR. NEILL:  Yes.  We're on page 9 of the handout.  I

          8   only have two pages of slides.  Good afternoon, my name is

          9   Ben Neill, and I am an engineer in the Northern Watershed

         10   Unit and I work for Jimmy.

         11            I have worked in this stormwater program since

         12   2001.  In 2001, the Regional Board adopted the San Diego

         13   stormwater permit, which some groups hail as the strongest

         14   stormwater permit in the nation.  Jimmy and Chad, they

         15   have done a great job here relating the process and

         16   context for this stormwater permit.  And then Chad went

         17   over how we plan to measure the compliance through

         18   effluent limitations and the actual levels in monitoring.

         19   I am going to continue with highlighting the remaining,

         20   major issues with this permit.

         21            Okay.  The first slide on page 9 is urban runoff.

         22   And in this fifth draft of the tentative order, we have

         23   removed the term "urban," and just referred to it as "run

         24   off."  And this is to be more consistent with the Code of

         25   Federal Regulations regarding stormwater NPDES Permits.
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          1   This change does not effect the existing scope or expanse

          2   of the permit, it is simply changing terminology for

          3   consistency and clarification.

          4            Like I said, this term is not found in the Code

          5   of Federal Regulations, therefore, this change received

          6   the support from the U.S.E.P.A. in their comment letter to

          7   us on the tentative order.  Instead of urban runoff

          8   federal regulations referred to "stormwater" and then the

          9   opposite, "non-stormwater discharges," that Chad just told

         10   you about.  In addition to being consistent with federal

         11   regulations, this change is consistent with the recently

         12   adopted MS4 for Ventura County adopted by the Region 4

         13   Board.  And it's also consistent with the state-wide MS4

         14   Permit for Caltrans.

         15            This change clarifies the misconception that the

         16   stormwater permit only covered MS4s in the urbanized areas

         17   of Orange County.  And we found that the term "urbanized

         18   area" has a distinct, legal definition meaning 1,000

         19   residents or more per square mile.

         20            But then, low density and suburban areas of

         21   Orange County do contain MS4 systems that cause pollution.

         22   And then in reading the -- the Federal Regulations, the

         23   true purpose of the Federal Regulations was to cover all

         24   MS4 systems within Orange County.  And I'll quote to you

         25   part of the Federal Register:
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          1            "EPA recognizes that some of the

          2            counties addressed by today's rule,

          3            have, in addition to areas with high

          4            unincorporated urbanized populations,

          5            areas that are essentially rural or

          6            uninhabited and may not be the subject

          7            of planned development, while permits

          8            issued for these municipal systems

          9            will cover municipal system discharges

         10            in unincorporated portions of the County,

         11            it is the intent of the EPA that the

         12            management plans and other components

         13            of their programs will focus on the

         14            urbanized and developing area of the

         15            County."

         16            So while the permit itself is going to be

         17   covering all MS4 discharges throughout the County,

         18   regardless of if it's in an urbanized area or an

         19   unincorporated area, the co-permittees in their programs to

         20   implement the permit, will naturally focus on the

         21   urbanized areas.

         22            Because urbanized areas have more people relating

         23   to more pollution.  They are going to -- organized areas

         24   are going to require more inspections.  They have more

         25   industry, more construction.  It is going to require more
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          1   maintenance and monitoring activities and enforcement and

          2   follow-up.

          3            One of the concerns that the co-permittees

          4   expressed in their comments to us was, does this make them

          5   subject to natural pollutants, discharging through their

          6   MS4 system?  And I think we understand that concern, and

          7   so we made some exceptions in the permit to address that.

          8   And to have co-permittees be able to show that these are

          9   natural sources of pollutants causes these exceedances.

         10            Okay.  On the next slide, I would like to talk

         11   about low-impact development, which is something that's

         12   really sweeping the nation -- across the nation to

         13   implement this.  And I don't know what your experiences

         14   are with this, but low-impact development site design and

         15   best management practices implemented to treat runoff and

         16   to mimic the natural hydrology from a developed site.

         17            Low-impact development prefers a defused system

         18   of management practices, and they place the stormwater

         19   controls more on -- at the source at the developed site,

         20   rather than downstream in the MS4 and in the cities.  So

         21   the water would be more collected and treated on site,

         22   rather than -- than prior to discharge to the MS4 to -- so

         23   then the cities would have to address that in their MS4.

         24            Some examples of low-impact development include:

         25   rain barrels, these are barrels people put on their
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          1   downspouts to collect water during the winter months.

          2   They save it and then reuse the water in the summer;

          3   cisterns, which could collect rainwater also; infiltration

          4   basins, which collect the water and then infiltrate it to

          5   recharge groundwater supply; rain gardens, which are

          6   localized gardens designed in -- in someone's, maybe, in

          7   their front yard, which collects the runoff, infiltrates

          8   it, waters the plants in that garden.

          9            I would like to point out low-impact development

         10   is being implemented across the Nation.  It's in all of

         11   the Southern California MS4 Permits and we -- we consider

         12   it -- that low-impact development constitutes the maximum

         13   extent practicable standard at this time.

         14            The co-permittees have requested that this

         15   requirement be consistent with the other MS4 Permits.  

         16   And so this requirement has been extensively rewritten to

         17   provide greater consistency with the other MS4 Permits.

         18   Since Orange County is subject to both Region 9 and 

         19   Region 8, we place an emphasis on being consistent with 

         20   the Region 8 requirements in their recently adopted 

         21   Orange County Permit.

         22            So that, in that way, those co-permittees subject

         23   to both Regional Boards, can implement a single

         24   comprehensive program for low-impact development.  So like

         25   the Region 8 Permit, the tentative order includes
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          1   low-impact development requirements with a measurable

          2   performance criteria.  And this was specifically requested

          3   by the U.S.E.P.A. at the February 2008 Board Meeting, and

          4   was also a request expressed by the Natural Resource

          5   Defense Council.

          6            LID -- so what this measure of performance

          7   criteria is, is that the LID practices to be to be

          8   implemented on site, must be designed to retain on site

          9   the 24-hour 85th percentile storm event through

         10   infiltration, reuse, and evapotranspiration.

         11            Now, I realize, and we realize that not all

         12   project sites may be able to do this.  It could be

         13   technically infeasible for a site be able to meet this

         14   design storm criteria.  Therefore, we have written into

         15   the tentative order, the flexibility for the co-permittees

         16   to implement a low-impact development substitution

         17   program, which was also modeled off after the other

         18   Southern California MS4 Permits.

         19            This substitution program would allow the runoff

         20   to be treated through biofiltration or conventional

         21   stormwater treated BMPs, rather than retaining on site the

         22   design storm.  A conventional BMP would be, maybe, like a

         23   media filter, or an inlet filter, or a hydrodynamic

         24   separator something --   something of that sort.

         25            We added biofiltration at the request of some of
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          1   the comments we received by the co-permittees and by some

          2   of the construction community, and the biofiltration is

          3   also found in the other MS4 Permits.  We did add some --

          4   have some additional specificity to the substitution

          5   program to clarify what we felt would be acceptable in

          6   improving water quality.

          7            This is a requirement that I feel -- this

          8   requirement to use low-impact development is very close to

          9   reaching consensus among all the parties.  This is due to

         10   the several discussions that we had earlier this spring

         11   with the co-permittees and then the discussions we had last

         12   year with the other Regional Boards and the U.S.E.P.A.

         13            I would like to point out that one remaining

         14   major difference between our tentative order and the

         15   Region 8's recently adopted permit, is that our permit

         16   allows our co-permittees two years to develop their LID

         17   program, while the Region 8 Permit only allows one year

         18   for them to develop their program.

         19            Okay.  I am going to go to the next slide.  The

         20   arrow doesn't work either, guys, so you're going to miss

         21   my -- yeah.  The bottom slide on page 9, going on to the

         22   next issue, is retrofitting existing development.  And

         23   where -- we're aware that runoff from existing development

         24   is known to be polluted.  And if you remember from the

         25   beginning of the presentation, Jimmy presented you a map
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          1   of the existing development in Orange County.  And the old

          2   MS4 Permit only required stormwater treatment for new

          3   development or redevelopment projects.

          4            That would mean that pollution from existing

          5   development is not addressed, until that property is

          6   eventually redeveloped, say, 50 to a 100 years from now,

          7   whatever the life of the property is.  Retrofitting would

          8   implement stormwater treatment at the property now, to

          9   address the pollution coming from the property now, and

         10   not waiting 50 to a 100 years.

         11            So retrofitting may include implementing LID; it

         12   doesn't have to, but it may.  It could be pretty easy for

         13   a homeowner to implement a rain barrel on their downspout,

         14   or disconnect their downspout from their driveway.

         15   Retrofitting could include installing rain gardens or

         16   replacing their driveways with pervious payment.

         17   Retrofitting doesn't have to be LID; it could be a more

         18   conventional BNP, such as inlet filters, media filters, or

         19   hydrodynamic separators.

         20            Retrofitting existing development will address

         21   the pollution from that development to improve water

         22   quality now for the immediate benefit of our generation

         23   and preserve it for future generations.  Retrofitting

         24   existing development is being practiced with success by

         25   municipalities throughout the U.S. retrofitting programs
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          1   approached -- approached the problem in two different

          2   ways.

          3            And we -- when we wrote these requirements for

          4   retrofitting, we based these requirements on the current

          5   U.S.E.P.A. guidance on retrofitting.  The most common

          6   practice is -- for retrofitting is a program to encourage

          7   homeowners and businesses to retrofit their property

          8   through education and incentives.

          9            One example would be in the Kansas City area,

         10   they have a program to install 10,000 rain gardens

         11   throughout the Kansas City area.  They are doing this by

         12   educating the landowners, offering rebates, and getting

         13   partnerships with the local contractors and lumberyards to

         14   supply free materials for these.

         15            The other example of a retrofitting project would

         16   be a large capital improvement project at the end of the

         17   MS4.  We're seeing this being done in Santa Monica,

         18   California, where they have, you know, treatment

         19   facilities, media -- media filters installed at the end of

         20   their MS4 to treat the runoff.

         21            I would like to point out that retrofitting

         22   programs also exist in such diverse places as:  Seattle,

         23   Washington; Portland, Oregon; Montgomery County, Maryland;

         24   and Northern Kentucky.  And I'm going to mention Northern

         25   Kentucky because I thought that one was interesting,
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          1   because they actually offer a stormwater-fee reduction to

          2   homeowners who retrofit their properties.

          3            So there is a lot of experience in the nation

          4   about retrofitting and they -- they found a lot of

          5   benefits to this.  First and foremost.  And what we're

          6   here concerned about, is the improved water quality.  They

          7   found retrofitting improved water quality in the creeks,

          8   rivers, and beaches.

          9             But also, retrofitting has been used in places

         10   to relieve flooding problems.  Retrofitting has increased

         11   the groundwater infiltration for local water supply.  And

         12   retrofitting has also reduced homeowner water use, which

         13   -- which is an issue in this time of drought.  I think the

         14   co-permittees have addressed too many concerns about the

         15   retrofitting program.

         16            First being, how can they force retrofitting to

         17   occur on a privately-owned parcel of land within their

         18   given legal constraints?  And we are aware of this -- this

         19   constraint.  And we wrote the tentative order specifically

         20   with this in mind, so that it is not written that the

         21   co-permittees have to force the private landowner to

         22   retrofit, but rather to encourage and educate private

         23   landowners to retrofit.

         24            And there are several ways listed in the permit

         25   on how they could do this:  It could be done through
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          1   offering rebates; they could do demonstration projects on

          2   their own property; they could offer fee reductions to

          3   stormwater fees; or they could require mitigation

          4   retrofitting as mitigation in lieu of enforcement actions

          5   taken on the property owner.  The co-permittees could also

          6   do regional retrofitting projects, which could be done on

          7   public land, rather than on private land.

          8            Okay.  The other concern the co-permittees had

          9   expressed is the cost needed to implement this program.

         10   And because of this, we have watered down the requirements

         11   significantly to help them in addressing the cost issues.

         12   Right now, the requirement used to require them to -- to

         13   specifically conduct a certain number of retrofitting

         14   projects in their city, within the life of the permit.

         15   That is no longer in this permit now.

         16            The retrofitting program is just an exercise in

         17   examining the opportunities for retrofitting.  And then,

         18   when the funds are available to conduct that -- that

         19   retrofitting project.  In their examination, we expect

         20   them to prioritize retrofitting based on the pollutants

         21   that are in -- that were -- that are known to impair water

         22   bodies.

         23            And we expect that these co-permittees can include

         24   these retrofitting projects as part of their work plan,

         25   and they could be funded through grants.  We know that the
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          1   state grant money is starting to dry up, but there is

          2   still federal grant money out there.  They could fund it

          3   through enforcement mitigation, through the low-impact

          4   development substitution program.

          5            And I would like to point out we have seen some

          6   small-scale efforts at retrofitting within our region.  I

          7   think you have heard from the City of Laguna Niguel.  And

          8   they have conducted retrofitting projects, and they have a

          9   list of other projects they would like to do.  And I'm

         10   aware that the City of Laguna Beach is also retrofitting

         11   some of their city properties with low-impact development.

         12            Okay.  I'm almost done.  If you turn the page,

         13   and at the top of the page, I would like to briefly go

         14   over some of the other changes in the permit.  First,

         15   being Hydromodification, and that's a term used to

         16   describe the human-induced changes to the quantity and

         17   velocity and duration of stormwater discharges above the

         18   natural environment.

         19            And these changes, when that happens, it can

         20   cause downstream erosion and habitat destruction in our

         21   receiving waters.  So as natural landscape that's

         22   developed with streets and houses and becomes impervious

         23   surfaces, the runoff from those impervious surfaces has

         24   increased velocity, which then causes erosion downstream,

         25   above and beyond the natural condition.
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          1            So this tentative order includes requirements

          2   designed to protect water quality by mimicking the natural

          3   flow of runoff into our creeks, rivers, and beaches.

          4   These requirements were taken from our 2007 San Diego

          5   Permit that was adopted by the Regional Board.  And we

          6   felt that the co-permittees can build upon the experience

          7   and process that San Diego County has been developed in

          8   implementing a hydromodification management plan in Orange

          9   County, as they have done in San Diego County.

         10            The tentative order does not include a waiver for

         11   a discharge to an artificially hardened channel, because

         12   we would expect that these channels in the future have --

         13   well, in -- in the history, these channels have

         14   experienced hydromodification, resulting in the need to be

         15   artificially hardened.  And we would like to see these

         16   channels restored to their natural beneficial uses in the

         17   future.

         18            So these -- these requirements are not

         19   word-for-word identical to those requirements found in the

         20   Region 8 Permit.  But they are also -- I would like to

         21   point out -- not in conflict with the Region 8's Permit.

         22   So we are confident that the co-permittees can do a single

         23   county-wide program for hydromodification based on our

         24   tentative order and the Region 8 Permit.

         25            Okay.  The second thing is, facilities that
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          1   extract, treat, and discharge.  These are treatment

          2   systems in creeks.  They divert the water in the creek --

          3   the polluted water in the creek, and they treat it, and

          4   then they discharge it right back into the creek.

          5            These are not part of the MS4 system, and this is

          6   an MS4 Permit, therefore, we are not having regulations

          7   for these systems in the MS4 Permit.  These requirements

          8   for such of these systems have been removed from the

          9   permit, and they are more appropriately regulated through

         10   an individual NPDES Permit.

         11            The watershed program requirements were rewritten

         12   to be more of a results-based program, rather than just an

         13   activity-based program.  We would like to look at the

         14   results of their program to see if they are working at

         15   improving water quality.  This will give the co-permittees

         16   an opportunity to demonstrate that they are conducting the

         17   iterative process and that they are tackling the watershed

         18   pollution.

         19            The fourth item here is the business plan.  And

         20   it appeared to be omitted in the errata sheet, but it is

         21   our intent to remove the business plan requirements.  If

         22   you remember, that was required in a fiscal analysis for

         23   the co-permittees to identify any long-term funding

         24   strategy for their stormwater program.  And this was a

         25   request of the co-permittees, so we removed it for them.
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          1            The tentative order incorporates the waste load

          2   allocations for the Baby Beach bacteria TMDL.  And this

          3   was done consistent with federal requirements.  This TMDL

          4   was approved by the Regional Board.  It was approved by

          5   the State Board on consent.  And it still needs the

          6   approval by the State's Office of Administrative Law and

          7   the U.S.E.P.A., but no major problems are anticipated.  And

          8   we are confident that it will be approved prior to

          9   adoption consideration of this order.

         10            So in conclusion, I think -- I feel that this

         11   tentative order is consistent with the Federal

         12   Regulations.  It's consistent where appropriate with the

         13   other Southern California MS4 Permits.

         14            We have made a lot of changes in -- in

         15   discussions with the co-permittees to accommodate their

         16   requests, such as in the monitoring and taking out the

         17   FETDs.  And I feel that this order will preserve and

         18   enhance water quality for the present and future

         19   generations.  So thank you.  Any questions?

         20       MR. CHAIRMAN:  Thank you.  Okay.  Staff presentation

         21   went about 55 minutes, and I think we are all obligated to

         22   hear that much time on the organized presentation.

         23            But, Miss Skorpanich, I didn't -- I was hopeful

         24   that we would move this along a little faster.  We're at

         25   the point now where we need to decide whether or not we
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          1   should take a lunch break or hear your organized

          2   presentation.  I'm concerned that we'll run this well past

          3   1:00 o'clock, and that's kind of a witching hour for lunch

          4   time, we're past that.

          5            So I guess my question is, how much time do you

          6   need for your organized presentation?  And if it's going

          7   to take 55 minutes, or even quite a bit less than that, we

          8   should probably hear it after lunchtime.

          9       MS. SKORPANICH:  After lunch would be fine.

         10       MR. CHAIRMAN:  Okay.  All right.  We will take a

         11   45-minute lunch break.  We will be back here at 12:30 --

         12   to be back here at 1:50.  I am sorry.  Pardon?  Hold on

         13   just a minute.  We'll be back here then, at 1:15.

         14            (Lunch recess)

         15       MR. CHAIRMAN:  The Regional Board will come to order.

         16   And Ms. Skorpanich, I have before me a list of all the

         17   people who will be making comments.  Will you just let me

         18   know who's part of -- who's part of the organized

         19   presentation?  Is that this list?

         20       MS. SKORPANICH:  Yes.

         21       MR. CHAIRMAN:  Okay.  I have Richard Boon, 

         22   Brad Fowler, Lisa Zuwalski, Joe Aames, and then, of course,

         23   yourself.

         24       MS. SKORPANICH:  And then Jeff Hunt; do you see him?

         25       MR. CHAIRMAN:  Jeff Hunt, I don't have on this -- oh,

                                                                      107

�
Page 107

0005179



B2205wqsd-full copy 070109

          1   yes.  Legal comments, Jeff Hunt.  Excuse me.

          2       MS. SKORPANICH:  And then, Mr. Montevideo?

          3       MR. CHAIRMAN:  Yes.  Jeff Hunt and Richard

          4   Mont-au-video (phonetic), Mont-a-vid-ay-yoe (phonetic)?

          5       MS. SKORPANICH:  Uh-huh.

          6       MR. CHAIRMAN:  All right.  And Miss Skorpanich, could

          7   you give me a sense of how much time you will need for

          8   your organized presentation.

          9       MS. SKORPANICH:  We have -- pardon?  Ten for you?  We

         10   have about 40 minutes.

         11       MR. CHAIRMAN:  Forty minutes would be great.

         12       MS. SKORPANICH:  Okay.

         13       MR. CHAIRMAN:  And with that, your presentation will

         14   be shorter than staff's.  Well, I have to give --

         15       MR. ANDERSON:  You get points for that.

         16       MR. CHAIRMAN:  I have to give staff a little -- staff

         17   a bit of grief before you begin.

         18            Okay.  If you would proceed.

         19       MS. SKORPANICH:  Thank you very much.  Good afternoon.

         20   I am Mary Anne Skorpanich, Director of the OC Watershed's

         21   Program for the County of Orange.  Thank you for the

         22   opportunity to come and make comments today, as well as

         23   your consideration of our elected officials this morning

         24   in rearranging the time.

         25            We're here today as a group of permittees,
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          1   extremely proud of the stormwater program that we have.

          2   Very proud of the program that we have put together, the

          3   level of the commitment of all the permittees in

          4   implementing that program, and proud of the achievements

          5   that we have made in the program to date.

          6            We're going to offer some comments today,

          7   informed by almost two decades of experience on the

          8   ground, managing stormwater, using an iterative approach,

          9   implementing best management practices -- a whole variety

         10   of best management practices, and some decades even before

         11   the NPDES MS4 Program came around, working on water

         12   quality collaboratively in our watersheds.

         13            And the focus of our comments today is to ensure

         14   that the regulations that are adopted and this permit allow

         15   resources to be spent in the most effective manner.  There

         16   are limited resources.  We heard a bit about that earlier

         17   today, and we would like to see them placed where the

         18   effort is going to be most productive.

         19            Moving on to my slides.  I am going to just

         20   provide a little bit of a framework for the comments that

         21   will follow.  We were at the hearing in February of 2008,

         22   with one issue of concern before you.  We remanded that

         23   permit back for some additional work, and today -- we are

         24   back today with, unfortunately, a longer list of issues

         25   that we have with this permit.
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          1            We appreciate and have found productive the

          2   meetings that we have had with your staff to date.  That

          3   has been a process greatly improved from the first round

          4   of permit writing in 2007 and 2008.  But I think you'll

          5   see that there are still a number of issues that we have,

          6   that we are asking you to address.

          7            Just in terms of process, we do have one issue of

          8   concern, and that is that there was a deadline for

          9   comments -- for written response to comments that was June

         10   19th, and there were updates issued on June 18th.  So our

         11   first request to you is that you extend the period where

         12   comments can be responded to by staff, given that there

         13   was just that one-day turnaround.  And please, extend the

         14   public hearing to the public comment period beyond today,

         15   and for your staff to be able to respond to those

         16   comments.

         17            It is a really critical portion of a component of

         18   how we can engage and find solutions to some of the issues

         19   and differences that we do have and -- and hopefully,

         20   resolve some of those things, before we come back to you

         21   again at a subsequent meeting.

         22            Just in terms of the framework, I wanted to offer

         23   the slide on the top of page 3 in your handout.  This is

         24   from -- quoting from our current NPDES Permit, it talks

         25   about the maximum extent practicable standard.  It says in
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          1   there that:

          2            "The permittees propose a program that defines

          3   that MEP standard, absent your finding our proposal

          4   acceptable.  It is the responsibility of your award to

          5   define maximum extent practicable."

          6            It goes on to then quote the State Board of

          7   Resources Control Board in terms of factors that should be

          8   considered -- or factors for consideration in how maximum

          9   extent practicable standard gets defined.

         10            And those are:  Effectiveness; will the BMPs

         11   address the pollutants of concern?  Regulatory compliance;

         12   is the BMP in compliance with stormwater regulations?

         13   Public acceptance; does the BMP have public support?

         14   Cost; will the cost of implementing the BMP have a

         15   reasonable relationship to the benefit?  And then finally,

         16   technical feasibility; is the BMP technically feasible

         17   considering the source of geography of water resources? 

         18   And so forth.

         19            So it is with that lens that I would hope that

         20   you consider the comments that we have both from County

         21   staff and the other permittees in some of the issues that

         22   we'll outline today.

         23            And I would like to turn it now, over to Richard

         24   Boon of the County staff to go through the technical

         25   issues on the permit.
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          1       MR. CHAIRMAN:  Mr. Boon?

          2       MR. BOON:  Thank you, Mary Anne, Chairman, and Board

          3   Members.  My name is Richard Boon.  I am the manager of

          4   the County Wide Elements of the Stormwater Program, and I

          5   work for the County of Orange.

          6            So I'm going to go through a series of -- present

          7   a series of issues and highlight some technical concerns

          8   for you.  A number of the slides will require you, I

          9   think, to creak your necks and peer at the screen, but we

         10   can talk about chiropractic services after the workshop.

         11            The first issue I want to talk to you about --

         12   and these are issues that have come up in our review of

         13   the errata sheet -- the errata that we became aware of on

         14   June 18th.  So today, my comments are not directed to how

         15   our prior comment either was or was not addressed.

         16            So on the issue of FETDs.  These are -- was the

         17   defining issue at the first attempt to adopt this permit.

         18   These are facilities that extract, treat, and discharge

         19   water from in -- and vacuumed from out of and back into

         20   the receiving water, which may also be part of the -- of

         21   the MS4.

         22            The exclusion of -- or the notice provided in the

         23   -- in the tentative order, the -- these facilities will

         24   likely in the future be subject to separate regulation, I

         25   think, is deeply troubling to us.
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          1            It creates a -- it threatens or potentially

          2   creates an inability for us to deliver the water quality

          3   that is necessary to support contact recreation on our

          4   beaches.  The uncertainty over our ability to use these

          5   proven techniques, I think, also, it creates a potential

          6   inability for to us sustain those water quality

          7   achievements that we have reached.

          8            And it's somewhat disappointing to hear your

          9   staff characterize the -- the watersheds and the water

         10   bodies of Orange County as 303(d) listed and as requiring

         11   additional, more rigorous regulation, when at the same

         12   time we are petitioning for getting segments 303(d)

         13   listed, when third parties such as Heal the Bay are giving

         14   us great kudos for the achievements that we've achieved in

         15   terms of beach quality and water quality along our

         16   coastline.

         17            The issue presented by these facilities, which to

         18   date, we have used to target pathogen indicator bacteria,

         19   is -- is captured in this watershed map, which -- which

         20   maybe a little blurry on your handout.

         21            But we know that highly modified urban channels

         22   -- the watershed that you have before you there is Salt

         23   Creek.  We know that highly modified urban channels were

         24   not sinks for bacteria, but as incubators.  We don't know

         25   exactly why.
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          1            It may be the presence of biofilms.  It may be

          2   that these facilities would count for wildlife as habitat

          3   for wildlife.  But a highly modified urban channel

          4   ultimately incubates bacteria.

          5            So we have a choice if we are to deliver water

          6   quality at the beach that will safely support water

          7   contact recreation.  We have a choice between retrofitting

          8   the treatment, each outfall in the system, or building one

          9   retrofit facility at the most downstream point in the

         10   watershed.

         11            And as the State Board has determined, the only

         12   effective place to build such a facility is at the

         13   downstream end of the watershed.  So this is a tool that

         14   really needs to be in our arsenal for dealing with water

         15   quality.

         16            So if we apply the MEP test, are these effective?

         17   Will they treat a pollutant of concern?  Absolutely.  Are

         18   they cost-effective?  Absolutely.  Because the alternative

         19   is retrofitting each outfall.  Do they gain public

         20   acceptance?  Absolutely.  Because we find private money

         21   coming forward to support these initiatives.  And are they

         22   consistent with our North County permit?  Absolutely.

         23            So on the basis of wanting to see the MEP

         24   standard apply to this program, or to this element of the

         25   program, I am wanting to see consistency with our North

                                                                      114

�
Page 114

0005186



B2205wqsd-full copy 070109

          1   County permit.  We think -- or we ask that the language

          2   for the North County permit dealing with these types of

          3   facilities or some alternate language proposed by the City

          4   of Dana Point be specifically included in the tentative

          5   order.

          6            Okay.  The next -- the next issue for us -- this

          7   is municipal action levels.  As you have heard from your

          8   staff, the staff is seeking to write into the permit,

          9   action levels for water quality which would trigger or

         10   promote or ensure an appropriate management response from

         11   the permittees.  You have also heard from the staff, that

         12   our data set is insufficient or inadequate for terming --

         13   determining action levels for the Orange County Stormwater

         14   Program.

         15            The opinion of staff is in mark contrast to the

         16   opinion of a State Water Resources panel of experts

         17   convened to look at the issue of numeric effluent limits

         18   for stormwater, that in 2006 produced a report

         19   highlighting the -- the integrity and the completeness of

         20   the Orange County data, and suggesting that there might be

         21   one data set that could be used to determine action levels

         22   for wet weather levels.

         23            The concerns with the imposition of this

         24   requirement, I think it disregards the current marginal

         25   program and the reporting.  Each year in November, we
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          1   report on water quality in Orange County from a very

          2   extensive and a very long-established environmental

          3   quality monitoring effort.  And we point out explicitly,

          4   the number of exceedances with basin plan Board water

          5   quality objectives.

          6            So in putting this language in, you're requiring

          7   additional monitoring.  You're creating a means of

          8   evaluating the program before any duplicates the receiving

          9   water limitations -- provisions of the permit.

         10            We also contend that the statistical derivation

         11   is inappropriate, that the action of staff is effective in

         12   creating new basin plan objectives.  And we are concerned

         13   -- and you have heard about the comments regarding the

         14   fiscal state of government at all levels in California and

         15   indeed, the nation -- that effectively directs significant

         16   additional resources to ineffective management and

         17   monitoring.

         18            So in terms of receiving water limitation

         19   overlap, the slide that you have shows the language in

         20   Section 8 and the proposed new language in Section B, so

         21   it effectively creates a second, as I say, duplicative

         22   process for evaluating effective management actions by the

         23   program.

         24            We are concerned about the statistical

         25   derivation.  The proposed -- for example, the proposed
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          1   municipal action level for nickel is 26.34 parts per

          2   billion, whereas the current basin plan objective is 469

          3   parts per billion.  So if you apply the proposed MAL, you

          4   find that our Aliso Creek Watershed, for example, would

          5   exceed MAL, maybe, 60 percent of the time.  But if you

          6   apply the basin plan objective, we exceed -- we do not

          7   exceed that objective at any time.

          8            So again, if we -- if we apply this lens of

          9   maximum extent practicable; is it effective?  Will it

         10   address a pollutant of concern?  No.  It directs us to

         11   address constituents in the water that, based on the basin

         12   plan objective, are not concerns.

         13            Will it ensure regulatory compliance with the

         14   stormwater regulations?  We already have the language in

         15   there that drives the problem forward, based on findings

         16   of water quality.  What about cost?  Simply overlaying a

         17   second duplicative mechanism clearly doesn't meet the

         18   cost reasonableness requirements.  

         19            And we question, obviously, the technical 

         20   derivation.  And finally, is it consistent with our 

         21   North County permit?  No.  The North County permit, the 

         22   Santa Ana Regional permit does not have municipal action 

         23   levels.

         24            So I request -- I mean, we would request that the

         25   MAL provisions be deleted or that an opportunity be

                                                                      117

�
Page 117

0005189



B2205wqsd-full copy 070109

          1   provided for the establishment of MALs, municipal action

          2   levels, from our data set, using a different statistical

          3   derivation in targeting only those constituents that we

          4   believe to be problematic.

          5            All right.  The numeric effluent limits for dry

          6   weather.  Based on the number of slides presented by your

          7   staff on this issue, this is going to be the defining

          8   issue, I suspect, or one of them, or the most important

          9   defining issue of South County permit in this permit

         10   renewal process.

         11            We are concerned with numeric effluent limits.

         12   We are concerned because it disregards our

         13   long-established dry weather recognizance program.  It is

         14   not similar.  The application of these limits does not

         15   bear close similarity to our dry weather program, which is

         16   long established, which was detailed and developed with a

         17   member -- for a member of the National Academy of

         18   Sciences, and I believe, is effective and a model program

         19   for looking at dry weather issues.

         20            It mandates -- the proposed approach mandates a

         21   technically flawed single sample approach.  It attempts to

         22   define the Clean Water Act regarding discharges.  And the

         23   performance standard is the maximum controlled pollutants

         24   from the maximum extent practicable from -- the operative

         25   word -- the MS4.
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          1            It is not required by the Clean Water Act.  And

          2   as we've heard in an earlier argument -- and this is one

          3   that particularly in light of Item 7, creates grave

          4   concern to the permittees that it exposes us potentially,

          5   to mandatory minimum penalties.

          6            If we look at -- I have got four slides looking

          7   at some of the issues -- some of the constituents that we

          8   monitor for in our dry weather program.  So these are

          9   constituents that you would typically expect to find

         10   coming into the system from discrete acute discharges.

         11            If we look at turbidity, we find now -- we find

         12   that for 95 percent of the time, the dry -- the quality of

         13   the water under dry weather conditions meets the NEL.

         14   We're doing a good job on responding to, reacting to

         15   spills.  For pH, we find that we meet the pH NEL 98

         16   percent of the time.  For surfactants, we meet the NEL 95

         17   percent of the time.

         18            So I don't think that the conditions of the

         19   waters is such that it warrants a whole new approach.  I

         20   think the existing approach is effective.  And I think

         21   this data demonstrates that we're having tremendous

         22   success with implementing the dry weather program, finding

         23   problems, and eliminating them.  And then finally, for

         24   dissolved oxygen.

         25            So again, to apply the MEP lens, we don't think
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          1   that the proposed approach is effective.  We don't think

          2   the application is required by the Clean Water Act.

          3   Therefore, it is not in compliance with the regulatory

          4   framework for stormwater.

          5            We think the derivation is highly flawed, both

          6   technically and in the regulatory sense.  We don't think

          7   it makes good sense from an expenditure -- additional

          8   expenditure for public resources.  And again, it is not

          9   consistent with the requirements in the North County

         10   permit.  So we would request that we replace the NEL

         11   provision with existing the dry water recognizance

         12   program.

         13            Okay.  Another major area of interest on the

         14   municipal permit, and that is the low-impact development

         15   and hydromodification plant requirements.  The permit lays

         16   out the basis of the framework, but introduces low-impact

         17   development requirements into our planning approval

         18   processes, as well as, hydromodification abatement

         19   obligations.

         20            We think, as it currently exists in the permit, it

         21   overcorrects the surface water imbalance.  In a natural

         22   watershed, 85 percent of the water that falls and

         23   infiltrates into the ground is -- is evapotranspired back

         24   out to the atmosphere.  Here, we're expecting that water

         25   be infiltrated in dry ground or in gardens or other
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          1   devices that would put an unnatural quantity of water back

          2   into the ground.

          3            We think what is being proposed inappropriately

          4   discriminates against non low-impact development

          5   approaches.  We have concerns about the grandfathering

          6   provisions for projects that are going through the

          7   planning and approval process, concurrent with this

          8   program being developed.

          9            And we think that there are some elements of the

         10   land development provisions that are fundamentally

         11   inconsistent with the North County permit.  And we do not

         12   want different land development standards in Orange County

         13   north and south of El Toro Road.

         14            In deference to the time, I -- I want to explain,

         15   we did a -- a continuous simulation modeling investigation

         16   of a site -- a hypothetical site, comparing LID, or

         17   low-impact development, BMP scheme, with a non-LID scheme.

         18   And from what our study shows, is that if you look at

         19   pollutant removal -- not on the basis of a single storm

         20   event, but over the lifetime, or in this case over ten

         21   years of a project -- then the performance between the LID

         22   schemes and the non-LID schemes is separated by a very,

         23   very narrow margin.

         24            So in this hypothetical two and-a-half acre site,

         25   we showed that a site that wraps its run off through an
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          1   extended tension basin -- which is the red line on the

          2   chart -- after ten years, gets a level of pollutant

          3   removal that is -- that is within two or three -- sorry --

          4   three or four percent of the pollutant removal achieved by

          5   a LID scheme.

          6            And the key -- the key issue here is when you

          7   have got full retention or full capture, if you have a

          8   rainstorm come through a low pressure system with

          9   successive rainfall fronts, then a system that is

         10   capturing rainfall is full after the first front of rain,

         11   until that water can either be infiltrated or used to

         12   flush toilets or used to irrigate plants.

         13            So it -- it doesn't work that second or third

         14   front of rain, until the capture capability has been

         15   discharged.  And it is there again for successive -- for

         16   successive downfall of rain. Whereas with a conventional

         17   BMP, where you have got treat and release, the water is

         18   being drawn down as soon as it is put in.  And then if

         19   you've got back-to-back rainfall events, then you have

         20   pollutant removal capability.

         21            So the devil really is in the detail, when it

         22   comes to land development provisions in the permit.  But I

         23   would point out some key disparities, or differences with

         24   the North County permit.

         25            First, the North County permit provides for sites
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          1   to be given credits, if it's a certain desirable type of

          2   development, if it's a high-density development, if it is

          3   transit-oriented, if its in a historic district.  There

          4   are certain types of development that the North County

          5   permit allows to be afforded credits before it has to deal

          6   with water quality storm volume.  We think that has a

          7   vital part -- should be a part of this framework.

          8            The permit as written, penalizes individuals that

          9   would use conventional BMPs.  Such that if you did a LID

         10   scheme, any portion that you couldn't have to -- that you

         11   wouldn't be able to handle with LID, or if you can't apply

         12   LID to the site, would be subject to conventional BMP

         13   requirements, plus some compensatory payment into an

         14   inward fund toward a watershed project.  If LID isn't

         15   feasible, and somebody has to do a conventional BMP, they

         16   shouldn't be penalized for the regulatory framework for

         17   that -- for pursuing that cause of action.

         18            And then lastly, and this -- this really is --

         19   this -- although it's only a small red circle on the box

         20   of the flowchart on the -- on the screen here, is a huge

         21   issue.  As Ben mentioned, there is no exemption from the

         22   hydromodification requirements.  Channels are modified

         23   fundamentally, not to accommodate changes in flow, but to

         24   provide flood protection to the people living in the

         25   floodplain.  And until people move out of the floodplain,
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          1   we need to provide flood protection.  So the condition of

          2   the channel won't change.  And somebody -- the dischargers

          3   to a hardened channel shouldn't be burdened with having to

          4   address hydromodification.

          5            So again, the test of MEP; is it effective?  Is

          6   it effective to require somebody to go to the considerable

          7   expense of dealing with hydromodification?  If, for the --

          8   for the duration, we are going to have to put a modified

          9   channel in place and retain the hardening so that we can

         10   provide flood protection.  So I don't think it passes the

         11   effectiveness test.

         12            Is it regulatory?  Is it compliant with the

         13   regulatory framework?  I think staff, in putting this

         14   emphasis on LID, is inappropriately discriminating against

         15   potentially equally effective BMP choices.  And that's

         16   specifically prohibited by the Water Board.

         17            And is it consistent with the North County

         18   permit?  This notion that we should be having a land

         19   development standard that is uniform county-wide; it is

         20   not.  So I think we need to get something in there that

         21   reflects the intent of the North County permit language.

         22            And lastly -- the last couple of points, the --

         23   the prohibition on irrigation runoff, which you have heard

         24   concerns from our elected officials.  At the staff level,

         25   we are concerned are trying to tell people that the water
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          1   that comes out of their faucet, the highest expression of

          2   clean water is a threat to our streams and rivers.  We

          3   think this is an issue that lies in the water conservation

          4   domain.  That people would get curtailing water use from a

          5   water conservation perspective, that people will not

          6   understand eliminating runoff because it represents a

          7   threat to water quality.

          8            So applying -- and some other people I'm sure

          9   will talk to that -- but applying the MEP standard?  Do

         10   you think -- do we think this BMP will have public

         11   support?  And we don't.  Is it consistent with the Santa

         12   Ana permit?  We don't -- it clearly isn't, because that

         13   category of discharge is retained in the North County

         14   permit.

         15            But I think we have to be clear on what the

         16   expectation of -- of the framework here is.  If we

         17   identify a particular source of discharge to be a problem,

         18   we eliminate it.  And as Ben and his colleagues have said,

         19   we report that each year.  But it doesn't make the case

         20   that a whole category of discharges has to be made

         21   prohibited.

         22            Last area of concern as Jimmy mentioned, the

         23   permit -- or Chad mentioned, the permit incorporates total

         24   daily maximum daily load provisions for discharges to Baby

         25   Beach.  We are concerned they contradict the direction or
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          1   assurances provided by other members of your staff, the

          2   way that the requirements are expressed, not as literally

          3   a BMP implementation process.

          4            I think we also have to be concerned with a due

          5   process standpoint, that this is a TMDL that has not

          6   completed the adoption process.  It is still pending

          7   decisions by Office of Administrative Law and EPA.  So

          8   it's inappropriate at this time to contradict the findings

          9   to incorporate the provisions for this TMDL into the

         10   tentative order at this time.

         11            And I think importantly, there is also no natural

         12   source exclusion, which is a key part of this particular

         13   TMDL.  So any BMP consistency, we don't think the way it

         14   is being written into the permit is in accordance with the

         15   regulatory requirements for implementing TMDLs, and it is

         16   not consistent with the North County permit.

         17            You have heard about retrofitting of the built

         18   environment; I won't talk further on that issue.  And you

         19   will also hear from some of my colleagues about the

         20   concern regarding the obligations to respond to sewage

         21   spills.

         22            So in conclusion, I would ask that -- as 

         23   Mary Anne has said -- that we continue -- or direct staff to

         24   continue the public comment period and the public hearing.

         25   And we have appreciated the opportunity afforded by Jimmy
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          1   and his colleagues to work with us on these issues.  But,

          2   we feel strongly that staff should be directed to continue

          3   to work with us to resolve some fairly fundamental

          4   concerns.

          5            Thank you very much.

          6       MR. CHAIRMAN:  All right.  Brad Fowler?  Are you

          7   Mr. Fowler?

          8       MR. FOWLER:  Yes, sir.

          9       MR. CHAIRMAN:  Okay.

         10       MR. FOWLER:  I am trying to figure out how to -- uh-oh

         11   -- get -- maybe, somebody could help me get -- I have got

         12   a map up here to put up.

         13       MR. CHAIRMAN:  Ms. Skorpanich, just so you know, you

         14   have about ten minutes left, based on your request, so --

         15       MS. SKORPANICH:  Yes, I know.

         16       MR. CHAIRMAN:  I think the previous speaker used up

         17   quite a bit of time.

         18       MR. FOWLER:  Thank you very much for the opportunity

         19   to speak.  I'm the Director of Public Works, and water

         20   quality comes under my department in the City of 

         21   Dana Point.  Thank you for traveling here today, and we 

         22   are happy to see you here in beautiful Dana Point and at 

         23   our wonderful Ocean Institute.

         24            I wanted to just stress that, you know, we are --

         25   we're on the same team.  We have common interests.  We
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          1   have great incentive to improve water quality here, along

          2   our coast and with the South County importance on beaches.

          3   And I wanted to share with you some of our successes and

          4   some of the -- since some of you are new, and we also have

          5   a new staff members here who are working on this permit

          6   for us.

          7            So what I have done is, I have put behind you

          8   here, a map that shows Dana Point, and if I could direct

          9   your attention to Dana Point.  This is a map that was --

         10   we put together about midway point through the permit

         11   period.  And it shows our coastline and some of the MS4

         12   and BMPs that we have in the City of Dana Point.

         13            Now, we're about a third of the coastline here in

         14   this permit area.  You got Laguna Beach up north for about

         15   a third, and San Clemente down south for about a third.

         16   And I'm just going to give you some representative things

         17   here that we have added in the last three and-a-half

         18   years, in addition to what you see here.

         19            If you start up here -- and I am just going to go

         20   north to south and mention some things.  This is the

         21   Monarch Beach Homeowners' Association.  We have

         22   incentivized them to add catch-basin filters, through a

         23   program here with the city for this HOA, and the HOA down

         24   here at Chelsea Point, in the last 18 months to help

         25   improve water quality.
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          1            This location is our Salt Creek Treatment Plant

          2   that has -- that you have heard some about.  And we're --

          3   we've petitioned now to request removal for two vetoes

          4   there from the 303(d) permit, having met the criteria for

          5   removal.

          6            As you move a little bit further down the coast

          7   here, at this location here, this is Strand Beach.  We

          8   just completed a project with My Ocean.  We partnered with

          9   them for a dry weather diversion here, that takes of what

         10   you can see is an outlet right here.

         11            Now, some of you may be familiar with the

         12   Headlands' development here, a 124-acre development right

         13   on the coast.  This has been a three-year construction

         14   project.  I'm proud to tell that you that I don't think

         15   you've heard of any sedimentation in the water from that

         16   project, even though they are putting revetment right on

         17   the beach.  We've added media filters, trash separation

         18   units, and diversions through this whole area of the

         19   Headlands here, including here, and including here over

         20   onto Baby Beach.

         21            Now, Baby Beach -- you have heard some about

         22   today -- Baby Beach is right outside of the door here.

         23   When you have -- if you have an opportunity, you can see

         24   all the kids playing out there, that's a real success

         25   story here at Baby Beach, that the County has worked on
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          1   jointly with the City of Dana Point.

          2            We identified there that there was sedimentation

          3   problems, there were birds, there were circulation, there

          4   was a storm drain issue.  And what we have done is we

          5   worked with a corps of engineers to try and come in and

          6   study the whole circulation for the harbor, so we don't

          7   have bacteria regrowth.  We have taken care of the bird

          8   problem.  We have put in media filters up in here.  And

          9   guess what?  Heal the Bay just gave us an "A" for Baby

         10   Beach.  There.

         11            As you move a little further down, there is a big

         12   60-inch storm drain right here that falls into the Harbor

         13   at K-Dock.  Eighteen months ago, that had been on the

         14   Orange County Health Authority's list for continuous

         15   posting, all the time, everyday, 24/7.  Through the BMPs

         16   that are up in this watershed area, we have worked over

         17   the past five years and we've removed it.  And over the

         18   last 18 months, one time we have had a hit, and that's it.

         19            If you look here next to the Harbor here, we've

         20   got North Creek.  North Creek, we have put in an ozone

         21   package unit pilot project there.  And I have been out

         22   there with Jeremy Haas.  And the success there -- if you

         23   could look at the wildlife and look at the growth there in

         24   this winding stream that comes out through Doheny State

         25   Beach, you would be amazed at what the improvements are to
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          1   that area.

          2            If you come down here to San Juan Creek here.  We

          3   are working with SCCWRP and Cal Berkeley.  We've got a

          4   three-year study that we have invested in, to look at

          5   microbial source tracking and the epidemiological study.

          6   The results of that study are due out next year.

          7            If you come a little further south here, we put

          8   in a big storm drain diversion here that takes care of the

          9   watershed up in this area in Capo Beach.  And we have put

         10   in trash separation units, mini filters, and so forth, at

         11   that location, in amongst some of the existing BMPs that

         12   we had done earlier in our project.

         13            Come down here, we got Olamendi's Restaurant.

         14   That's an icon that has been out here for decades, a

         15   Mexican restaurant right on Coast Highway.  Guess what?

         16   We are working with them with a new program, jointly with

         17   South Coast Water District, to allow them to replace their

         18   existing system with grease interceptors.  We're

         19   contributing.  They're contributing.  And we have had

         20   great success at putting many of our restaurants on this

         21   program now.

         22            And then down here right at the end of town, at

         23   this end is the Poche Beach Plant, that you all have

         24   recently approved, that the County and the City of San

         25   Clemente worked on to help this stretch.  So you can see
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          1   that we're talking about all along our stretch of

          2   coastline, not unlike the other cities.

          3            If you were working -- if you take Laguna Beach

          4   to the north and San Clemente to the south, they also are

          5   applying for removal for 30(d) -- 303(d) permit for

          6   bacteria.  And we're waiting for word back on whether

          7   those can be removed.  So we are having great success

          8   here, and I don't think you see those kinds of successes

          9   today in the findings or the report.

         10            We have worked with the Municipal Water District

         11   of Orange County and was told all of our Orange County

         12   cities that no runoff prevention from sprinklers, if you

         13   don't have a program, no grants.  And our local South

         14   Coast Water District, along with Niguel Moulton Water

         15   District, along with San Juan Water District, they are all

         16   prohibiting runoff from over-irrigation.  So that program

         17   is already working and in place.

         18            We have -- we are not perfect, and, you know, we

         19   just fined a local restaurant $1,000 for a sewage spill,

         20   because they aren't listening, and they are not getting

         21   the message.  And we have worked with your Board staff

         22   here, and we have sent them a letter and said, hey, we

         23   need you to know this, because next time we want to be

         24   able to work with the Board to get your $10,000 authority

         25   to get their attention if this doesn't work, and help us
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          1   to get them to put in a grease interceptor.

          2            Your staff is concerned about dry weather testing

          3   results here, locally, and we agree that we have dry

          4   weather testing results that does reflect some issues with

          5   pollutants, but we have lots of natural pollutants in the

          6   area.  Not unlike what you are seeing from the groundwater

          7   recharge that's coming up, and causing an issue with the

          8   agenda item that came before you earlier this morning.

          9   And we've got to show you how to allay some of those fears

         10   with some of those natural pollutants.

         11            We -- you'll also hear some issues with Aliso

         12   Creek, and I think you will hear some this afternoon, and

         13   there is a focus on Aliso Creek.  But there is a lot of

         14   good things that your municipalities there in Laguna Beach

         15   and above are working on in Aliso Creek.  And I would like

         16   you to recognize all the positive things that we're doing,

         17   and realize that today we're asking you to go back with

         18   Board staff and allow to us rework some of these issues a

         19   little further.

         20            Board staff has been able to work with the

         21   co-permittees on -- to a certain level.  But they said

         22   NELs, you got to keep NELs in.  We'll talk about NELs, you

         23   got to keep it in.  NELs, we'll talk about NELs, but you

         24   got to keep it in.  Over-irrigation, we can't work any

         25   further on that.  We're asking you to allow them to do
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          1   that.  We want to be able to do for you, and for our

          2   residents with our inventive, what is achievable.

          3            And thank you for listening to me today.

          4       MR. CHAIRMAN:  Thank you.  Lisa Zuwalski (phonetic)?

          5       MS. SKORPANICH:  In the interest of time, can we go to

          6   the next speaker?

          7       MR. CHAIRMAN:  This would be Joe Ames.  Mr. Aames?

          8            (Pause in the proceedings)

          9       MR. AAMES:  I would like to yield my time to County

         10   Council.  They are here representing the co-permittees, and

         11   I would like to give my time to them.

         12       MR. CHAIRMAN:  Thank you.  We really appreciate that.

         13       MR. HUNT:  Jeffrey Hunt, Deputy County Council

         14   representing the County, as well as the Orange County

         15   Flood Control.

         16       MR. CHAIRMAN:  Okay.

         17       MR. HUNT:  I think your staff has done a pretty good

         18   job of identifying those issues that the permittees have

         19   concerns about.  And in the interest of time, I will try

         20   to basically abbreviate my comments and basically just

         21   respond to some of the issues that they have raised.

         22            You know, I think they correctly state that our

         23   -- concerns with the permit are a number of issues:  The

         24   municipal action levels; the NELs; the TMDLs; the

         25   elimination of the exempt stormwater categories; LID; as
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          1   well as the retrofit requirements.  And just a little bit

          2   in response to, I think, the justification that your staff

          3   has made.

          4            Again, we don't believe -- we do disagree that

          5   many of these provisions are -- do come out of the Clean

          6   Water Act.  In fact, we believe that they do exceed the

          7   requirements of the Clean Water Act.  The municipal action

          8   levels, you know, appear to be in the Town 2, essentially

          9   quantifying the MEP standards.  And again, that is not --

         10   there is no authority for that within the Clean Water Act.

         11   And as a result, if you do attempt to impose those, you do

         12   have to comply with various State requirements, including,

         13   you know, the benefit analysis, you know, SECWA, and the

         14   unfunded mandate issues.

         15            The same issue, I think, to some degree applies

         16   to the NELs.  This seems to be come out of a presumption,

         17   that since there is a prohibition in the regulations

         18   against non-stormwater runoff, that any runoff with any

         19   pollution within the stream during dry water periods is

         20   essentially a function of non-stormwater runoff.

         21            And, again, I don't think the -- the evidence

         22   really backs that up.  You know, the staff has added some

         23   language, I think, to soften this.  Our concerns are a

         24   little bit, but I think they still remain.

         25            Essentially, they do recognize that they are not
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          1   absolute effluent limitations, but that they do, you know,

          2   that they do still create a presumption that the pollution

          3   during, you know, stormwater -- during dry weather periods

          4   is a result of non-stormwater events of -- of illicit --

          5   of, you know, of prohibitive discharges.  And again, I

          6   don't think that's justified by the -- by the record or by

          7   the evidence that's on it.  As a result, I think you are

          8   certainly going beyond the requirements of the -- of the

          9   Clean Water Act.

         10            Also, the Clean Water Act basically, and again,

         11   we disagree with the presumption that the MEP standard

         12   does not apply to non-stormwater runoff.  The Clean Water

         13   Act does require us to effectively prohibit non-stormwater

         14   from entering the MS4 system.  And then the second element

         15   is that we have to reduce pollutants leaving the

         16   stormwater system to the maximum extent practicable.

         17            So, you know, our position is that we believe

         18   that the MEP standard apply to, you know, any runoff

         19   within that MS4 system, at least as far as, you know, when

         20   it leaves the MS4 system.  So again, the MEP standard, I

         21   think, is still appropriate in -- in applying to the

         22   strict numeric limits, I think, are not justified under

         23   the Clean Water Act.

         24            The TMDL, I think that's been, you know,

         25   discussed somewhat.  I think it is inappropriate to
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          1   include that Baby Beach TMDL until it has finally been

          2   adopted.  And also we are concerned that the waste load

          3   allocations do become strict numeric limitations.  We

          4   would ask that the permit be modified to include the

          5   language to make clear that the compliance with the TMDLs

          6   is through a BMP process.  And it is not -- and it is

          7   still subject to the MEP standards.

          8            And finally, the elimination of the exempt

          9   stormwater categories.  Again, I think staff is

         10   misinterpreting the Federal Regulations.  They clearly

         11   spell out categories that are exempt that include the

         12   over-irrigation.  They do recognize that if a -- if a

         13   particular exempt category, you know, a source, is a

         14   source of pollution, that you can take steps to eliminate

         15   that.

         16            But again, I think, the emphasis is on, you know,

         17   individual sources that fall within that exemption and

         18   don't apply and don't justify, eliminating the entire

         19   category.  You now, that has huge implications both in

         20   terms of cost, and I think it does -- there is not --

         21   there is no basis in federal law to justify that.

         22            As far as the LID requirements, again, the basic

         23   concern about that is the -- that it is overly

         24   prescriptive.  The LID is obviously an important tool

         25   within the toolbox of meeting MEP.  But it has been
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          1   elevated to a level of which it has kind of the highest

          2   priority and you don't get to any other BMPs, unless you

          3   can demonstrate it is technically infeasible.

          4            Again, I think that that deprives the permittees

          5   of necessary flexibility in developing a program that

          6   takes into account a number of factors, not just purely

          7   technical feasibility as to what is the best way to

          8   achieve the water quality objectives of the permit.

          9            Again, we have raised similar objections to the

         10   North County MEP provisions.  But there are significant

         11   differences between this -- these provisions in this

         12   permit and the North County provisions that are going to

         13   make it difficult, even if the County does develop a LID

         14   program that is acceptable for North County, it does look

         15   like more likely than not and with the LID program, it is

         16   different from -- different than South County.

         17            And finally, kind of the retrofit provisions in

         18   the permit.  You know, we do appreciate the language

         19   that's been added that recognizes that the retrofit is

         20   largely beyond the permittees' control.  That essentially,

         21   it is invariably involves private property owners.  We

         22   just simply don't have the legal ability to -- to require

         23   a -- private property owners when, you know, all the

         24   existing developments are fully permitted, and it is

         25   unlawful to go in and change those.
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          1            Your staff indicated a number of different, you

          2   know, areas in which we could work toward developing a

          3   retrofit program.  But again, that's going to require

          4   development of resource -- diversion of resources to

          5   develop a program, which we have very limited ability to

          6   really implement.

          7            And another -- a couple of the -- and there is

          8   also the law of unintended consequences.  That by

          9   including it as an express permit condition, you -- you

         10   probably do eliminate a number of sources of grant funds,

         11   which usually are very expressly, you know, prohibited for

         12   any type of program that's -- that's mandated by a permit

         13   or a requirement.

         14            So, you know, the grant programs will -- it is

         15   interesting that the staff listed that as a possible list

         16   source for funding a program, but by the same token, by

         17   including it in the -- in the permit as an expressed

         18   requirement, they by the same token, eliminate that as a

         19   potential source.

         20            So those are kind of our major concerns.  I

         21   apologize for skimming through them as quickly as I did,

         22   given the late hour.

         23            Thank you.

         24       MR. CHAIRMAN:  Thank you.  Next up?

         25       MR. MONTEVIDEO:  Good afternoon.  My name is 
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          1   Richard Montevideo.  I am with the City Attorneys' 

          2   Office with the City of Dana Point, and I appreciate 

          3   your time today and your indulgence.  I do have a short 

          4   slide presentation.  I packed up some copies of that to 

          5   go along with it, and I have extra copies of that, if 

          6   need be, for staff.

          7            I want to start with -- from my perspective, we

          8   can all agree what the goal is.  The goal is to improve

          9   water quality.  Whether you are coming at it from a

         10   technical perspective, a legal perspective, or a political

         11   perspective, it's the same goal.  The question is how do

         12   you get there?

         13            And the problem is that when you're dealing with

         14   stormwater versus industrial wastewater, it's a more

         15   complicated problem.  You don't have control over the

         16   source itself.  It is coming in from the sky in many

         17   cases.  You can't just shut off a valve.  You can't put a

         18   nice filtration system at the end of the -- at the end of

         19   the pipe, et cetera.  It's more complicated.  It's more

         20   difficult.  And it requires different measures.

         21            And our concern is that what's happening here in

         22   our view, is that there appears to be an attempt by staff

         23   to blur the line between how industrial wastewater

         24   dischargers are dealt with, versus how municipal

         25   stormwater dischargers are dealt with, and that's what I
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          1   want to touch upon.

          2            When you look at the law, I don't really think

          3   there is any disagreement that the two are supposed to be

          4   treated differently.  The slide that I have up on the

          5   screen is a blurb from a case that I was involved several

          6   years ago.  And it really -- it is a case dealing with MEP

          7   and strict compliance -- or potentially strict compliance

          8   with water quality standards.

          9            The interesting aspect of the case is that it

         10   confirms that congress distinguished between industrial

         11   and municipal water -- stormwater dischargers.  And

         12   specifically, that congress did not require that

         13   municipalities strictly comply with specific numeric

         14   effluent limits.  Sure enough, the case allowed it.  

         15   But the point here is, that they didn't recognize the 

         16   Clean Water Act doesn't require it.

         17            So if the Clean Water Act doesn't require it;

         18   what does that mean?  It raises two issues from our

         19   perspective, two fundamental concerns -- legal concerns

         20   that we have with this draft -- with this proposed draft

         21   permit.

         22            Number one, if you want to treat stormwater

         23   differently or treat it the same as say, industrial

         24   wastewater, you are going beyond the Clean Water Act.  

         25   You are imposing requirements that exceed what is required
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          1   under the Clean Water Act.  There is not a recognition of

          2   that in this permit.

          3            And secondly, if you do that, that means that you

          4   have to comply with state law requirements.  You can't --

          5   and our view is that this permit clearly goes beyond -- 

          6   in many respects I'll touch upon, too -- the requirements 

          7   of the Clean Water Act.  It doesn't necessarily mean you

          8   can't do it, but it does mean, very clearly, that if you

          9   do attempt to do that, you at least have to then comply

         10   with state law.

         11            And the one key provision I want to touch upon,

         12   vis-a-vis state law, is Water Code Section 13241.  And by

         13   the way, there is similar language in Water Code Section

         14   13000.  But this provision, as interpreted by the

         15   California Supreme Court in the City of Burbank, the State

         16   Board case, really says that when you either adopt water

         17   quality standards or you adopt an NPDES permit, you have

         18   to consider various factors.  Including whether the

         19   conditions that you are attempting to achieve are

         20   reasonably achievable, including the economics, the

         21   economic impact on the Dischargers themselves.

         22            So the two examples that I want to touch upon

         23   here, where we believe that this permit attempts to go

         24   beyond what's required under federal law, and at the same

         25   time in effect, not comply with state law to wit; one, the
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          1   redefinition of stormwater to exclude urban runoff.  And

          2   it's -- it's not just a matter of semantics.

          3            It's important here because by doing that, in

          4   saying that dry weather runoff is not stormwater, they are

          5   then -- you are -- your staff is imposing to put dry water

          6   in a different category in applying numeric effluent

          7   limitations.

          8            And secondly, they are using that as part of a

          9   justification to say, "No irrigation can enter the storm

         10   drain system."  So what -- what does the law say?  Federal

         11   law -- and I'm quoting the regulation here on this next

         12   slide.  It says:

         13            "Storm water means storm water runoff,

         14            snow melt runoff, and surface runoff and

         15            drainage."

         16            Now, staff's position was, well, there is some

         17   language in the Federal Register that implies that the

         18   other language that says "surface runoff and drainage" is

         19   merely intended to address precipitation.  But if that

         20   were the case, then why bother having the language at the

         21   beginning that says:  "Stormwater water runoff, snow melt

         22   runoff."  Clearly, that's precipitation.  And it goes on

         23   to say "and surface runoff and drainage."

         24            So when you look at the actual language of the

         25   Regulation itself, stormwater includes dry weather runoff.
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          1   But you don't have to take my word for it.

          2            An Orange County Superior Court last year -- in

          3   November of last year -- entered a judgment in a case that

          4   involves the basin plan and the improprieties of the water

          5   quality standards in the basic plan.  And in that

          6   decision, defined -- recognized the definition of

          7   stormwater in the Regulations to include, in effect, urban

          8   runoff, because of the reference to surface runoff and

          9   drainage.

         10            So that -- that case is on appeal, fair enough.

         11   But that issue is not an issue on appeal.  And proof of

         12   that is a brief that was filed by the NRDC, it's an

         13   environmental organization, just last month in the middle

         14   of June, when they acknowledged that -- and I quote:

         15            "For ease of reference, throughout this

         16            brief the terms 'urban runoff' and

         17            'stormwater' are used interchangeably to

         18            refer generally to the discharges from the

         19            Municipal Dischargers' Storm Sewer Systems.

         20            A definition of Stormwater includes 'Storm

         21            water runoff, snow melt runoff, and surface

         22            runoff and drainage'."

         23            So there doesn't seem to be any dispute amongst

         24   the environmental community and the permittees that the

         25   term "stormwater" includes dry weather runoff.  And so 
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          1   the attempt to regulate the irrigation and treat it as

          2   something different than stormwater is defined in the

          3   Regulations, in the attempt to apply numeric effluent

          4   limits to dry weather runoff is clearly outside of what 

          5   is required by the Federal Regulations.

          6            Which means, you go back to these requirements,

          7   and you have to consider:  Are these requirements

          8   reasonably achievable?  Is it reasonably achievable to, 

          9   in effect, prohibit all irrigation runoff from entering a

         10   storm strain system?  So that's one area that I want to

         11   highlight.

         12            And the second and last area that I want to

         13   highlight, where we believe staff is attempting to go

         14   beyond the requirements of the Clean Water Act, and

         15   therefore, which triggers the requirements of state law,

         16   is the whole notion of applying numeric limits.

         17            Whether you call them NELs, or you call them

         18   MALs, or you call them TMDLs, to the extent that there is

         19   -- you have got to love the number of acronyms -- but to

         20   the extent that there is an attempt to treat municipal

         21   Dischargers the same way as you could treat an industrial

         22   Discharger, is a notion that is foreign to the Clean Water

         23   Act.

         24            Again, it doesn't necessarily mean you can't --

         25   you don't have the authority to do it.  But if you attempt
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          1   to do it, you have to then comply with the requirements of

          2   state law.  Is this reasonable?  What are the economic

          3   impacts?  And so on and so forth.  So the second area,

          4   is this area of numeric limits.  For lack of a -- for

          5   using a short term.

          6            I want to point out a couple of things from EPA

          7   policy and guidance.  And in doing that, I want to say

          8   that it's one thing for EPA to submit -- for individual

          9   staff members within EPA to submit comment letters or

         10   support for a particular draft permit.  Is that entitled

         11   to some weight?  Yes.

         12            But it's not entitled to the same weight as a

         13   formal rule, such as the California Toxic Rule, and it is

         14   not entitled to the same weight as a Guidance Memo --

         15   which I'll get into a minute -- where EPA issues an

         16   official policy.

         17            So what I'm showing you here, I believe, shows

         18   that EPA's official policy is that the numeric limits to

         19   only to be applied to municipal dischargers in rare

         20   instances.  Does that mean that an individual staff member

         21   within EPA can't support it?  It doesn't mean that.  They

         22   can support it.

         23            But what it does mean is this Board, in

         24   adjudicating the appropriate terms of the permit, should

         25   give more weight to what EPA has said officially in policy
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          1   memorandums, or in official responses to comments, or in a

          2   preamble to an official rule.

          3            So what I'm showing you here is references to

          4   CTR.  First, the quote from the preamble of CTR says:

          5            "The State has considerable discretion

          6            in deciding how to meet the water quality

          7            standards in developing discharge limits"

          8            Meaning, you're not bound, even by the limits in

          9   the CTR, you don't have to strictly apply these limits.

         10            It goes on to say that -- and this is in May of

         11   2000 that EPA adopted this rule and issued these comments:

         12            "EPA believes that the final" rule "will

         13            not significantly effect the current

         14            storm water program being implemented

         15            by the State,"

         16            "As such," and I'm skipping to the end.

         17            "EPA believes that inclusion of

         18            end-of-pipe treatment costs for

         19            storm water are inappropriate."

         20            So what they're saying is, you don't need, by

         21   CTR, to treat municipalities the same way that you would

         22   treat the industrial waste dischargers.  Federal law does

         23   not require that.  And EPA's official policy is to say, we

         24   don't require that you treat municipalities the same way

         25   as you treat industrial waste dischargers.
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          1            The other example from EPA is this -- it's a

          2   November 2002 EPA Memo on providing guidance on

          3   establishing TMDLs in waste load allocations, specifically

          4   for stormwater sources and NPDES permit requirements.

          5            What is EPA saying about the use of numerics?

          6   First, it recognizes that:

          7            "Storm events that are highly

          8            variable in frequency and duration."

          9            What are they telling us?  They are different

         10   than your normal discharge.

         11            Secondly, they go on to say:

         12            "Only in rare cases will it be feasible

         13            or appropriate to establish numeric

         14            limits for municipal and small

         15            construction storm water discharges."

         16            And they then go on to say that:

         17            "Numeric limits will be used

         18            only in rare instances."

         19            So this is EPA official policy, on looking at, in

         20   this case, applying waste load allocations to strict

         21   numeric limits to municipalities.  And the draft permit

         22   you have before you, although has some general language on

         23   MEP and iterative BMPs for future TMDLs to be

         24   incorporated, when you look at the actual TMDL, the one

         25   TMDL that staff sought to incorporate in this permit, Baby
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          1   Beach, they dropped in the numbers.

          2            Nothing about iterative BMPs, et cetera, they

          3   simply dropped in the numbers.  It's not just federal

          4   policy, however, that municipalities don't have to

          5   strictly comply with numerics.  It's also State policy.

          6            And the next line here has a series of quotes;

          7   two from prior orders, and a third from the Numeric

          8   Effluent Limits' Panel Report.

          9            The first one is from State Board Order number

         10   98-01.  For the Board's information, 98-01 is the order

         11   that ultimately led to the language -- the iterative

         12   process language that's been -- that's been in all the

         13   South County -- or actually, all the permits throughout

         14   the State.

         15            In this order, they said:

         16            "Stormwater permits must achieve

         17            compliance with water quality

         18            standards, but they may do so

         19            by requiring implementation of

         20            BMPs in lieu of numeric water

         21            quality-based effluent limits."

         22            So rather than numbers, an iterative BMP

         23   approach.

         24            And second, in an order more recently in 2006,

         25   they said -- they recognized -- this is the State Board
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          1   again:

          2            "Federal Regulations do not require

          3            numeric effluent limitations for

          4            discharges of stormwater."

          5            So if you want to go beyond the regulations, you

          6   have to look at that and comply with the requirements of

          7   State law.  Is it reasonable?  What are the economic

          8   impacts?  What are the impact on houses?  And so on and so

          9   forth.

         10            Finally, is the quote from the numeric limits --

         11   from the numeric limits panel report.  And again, it's

         12   their conclusion -- as Mr. Boon indicated earlier was:

         13            "It is not feasible at this time"

         14            "and, in particular,"

         15            They said with respect to:

         16            "urban dischargers."

         17            So in wrapping up here, I come back to:  The 

         18   goal here is to achieve water quality -- to improve water

         19   quality.  If you want to go beyond the requirements of

         20   federal law, the supreme court has said, in the City of

         21   Burbank v. State Board case, that you then have to

         22   "comply," in the permit context, "with Water Code 

         23   Section 13241".

         24            And I want to end with a quote from Justice Brown

         25   in her concurring opinion in that individual decision
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          1   where she recognized that it did not appear in that case

          2   that the Board -- the L.A. Board had complied with the

          3   requirements of State law.

          4            And she concluded, she said:

          5            "What is unclear is why this process

          6            should be viewed as a contest.  State

          7            and local agencies are presumably on

          8            the same side.  The costs will be paid

          9            by taxpayers and the Board should have

         10            as much interest as any other agency

         11            in fiscally responsible environmental

         12            solutions."

         13            And that's really our point.  These permittees

         14   are clearly willing to work with your staff and have done

         15   an incredible job, just listening to staff from Dana Point

         16   and all the things that Dana Point has done and the County

         17   has done throughout the last five years, and even prior to

         18   that point in time.

         19            We want to work with the Board, and we want to

         20   achieve fiscally responsible environmental solutions.

         21            I thank you for your time.

         22       MR. CHAIRMAN:  Thank you.  Miss Skorpanich, anything

         23   else from your --

         24       MS. SKORPANICH:  No.

         25       MR. CHAIRMAN:  Okay.  We'll move to the other
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          1   speakers.  I have about 25 speaker slips in front of me.

          2   I would urge you, of course, not to be repetitious.  And I

          3   think the organized presentations are very good, and

          4   they've helped focus -- focus on the issues.

          5            So if you would, zero in on the issues and keep

          6   your comments brief.  And if somebody else has said -- has

          7   already said what you were thinking about saying, why,

          8   just indicate that at the podium and go on from there.

          9            So we'll begin with Nancy Palmer, followed by

         10   Michael (sic) Allen, followed by Andre Monet.

         11       MS. PALMER:  My points have already been made, so --

         12       MR. CHAIRMAN:  Pardon?

         13       MS. PALMER:  My points have already been made, so I

         14   won't have to speak.

         15       MR. CHAIRMAN:  Thank you, Nancy.  You are wonderful.

         16   No, we greatly appreciate it.  Michael Allen?

         17       MR. ALLEN:  Yes.  Good afternoon.  I also will try to

         18   be very brief.  Vaikko Allen is my name.  I'm Regulatory

         19   Manager for Contech Stormwater Solutions.  I have just a

         20   couple of quick points to make.

         21            For one, I just want to focus on the very

         22   specific sections of the hydromod section in the -- I

         23   think the most recent errata, there was a change made to

         24   reincorporate some of the original language there

         25   regarding retaining, if at all possible, the 85th

                                                                      152

�
Page 152

0005224



B2205wqsd-full copy 070109

          1   percentile design storm on site.  That's a good change to

          2   make.

          3            But I think another change that needs to be made

          4   is to remove the 5 percent effective impervious area

          5   requirement that also appears in the section that was

          6   added in the last draft.  So that section for reference,

          7   is F1H6AI.  So I just ask that that be made.

          8            And in the interest of brevity, I would just like

          9   to echo the County's comments that we feel that the

         10   current draft of the permit does discriminate against

         11   non-LID solutions, which are certainly very useful and in

         12   some cases, potentially more suitable and beneficial over

         13   some potential low-impact development devices,

         14   particularly flow-through biofiltration systems.

         15            There certainly are filters, whether they be

         16   storm filters, the kind that we manufacturer, or sand

         17   filters that can offer performance on par, and have a

         18   great advantage in terms of actually sequestering and

         19   removing pollutants, as opposed to concentrating them in

         20   the landscape, which may have aesthetic and public health

         21   issues.

         22            But, I'll leave it at that for now.  And thank

         23   you.

         24       MR. CHAIRMAN:  Thank you, Mr. Allen.  Andre Mon-tear

         25   (phonetic) or Moan-et?  Do you know of a Garrison?
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          1       MR. MONET:  Thank you.  It's Andre Monet.  I am

          2   appearing today on behalf of the Cities of Lake Forest and

          3   Aliso Viejo.  And I also am trying to be brief.  I think

          4   the County and -- and Mr. Montevideo did an excellent job

          5   presenting the issues on behalf of the permittees.

          6            I just wanted to take a slightly different

          7   perspective for a minute, especially on behalf of the City

          8   of Lake Forest.  It's one of these cities where the County

          9   is split between jurisdictions, to the extent that there

         10   can be consistency with the Santa Ana Regional Permit and

         11   the San Diego Permit, that is obviously a good thing.

         12            The inconsistencies in the permit create an

         13   administrative costs.  They create confusion.  Especially

         14   in the areas of land-use development, monitoring programs,

         15   and certain aspects of the regulatory programs of the

         16   permit, including regulation of mobile businesses.  So to

         17   the extent that one permit includes these provisions and

         18   the other one doesn't, we would like to continue to work

         19   with staff to increase the amount of consistencies.

         20            And another issue I would like to discuss very

         21   briefly, is the irrigation discharges.  We've heard a lot

         22   of comments on that earlier today.  And really, I would

         23   just like you to step back and take a note of caution on

         24   -- on the irrigation discharge removal, and the

         25   requirements of the cities to regulate these kinds of
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          1   discharges.  And this goes to the same for the

          2   redevelopment requirements.

          3            The Clean Water Act includes anti-backsliding and

          4   anti-degradation requirements that makes it very difficult

          5   to remove these kinds of requirements from NPDES permits

          6   once they are in there.

          7            And so in considering not only the testimony in

          8   here today, but considering the long-term implications of

          9   including these kinds of requirements in the permits, if

         10   the costs don't justify the benefits that you are going to

         11   get out of it, we're going to be stuck with these

         12   requirements for a long time, and I would like the Board

         13   just to consider that.

         14            And obviously, for the irrigation requirements,

         15   we request removal and have expressed that in comment

         16   letters to staff and to the Board.

         17            Lastly, I just wanted to address the numeric

         18   effluent limits and the municipal action levels.  And

         19   again, support the County's comments and Mr. Montevideo's

         20   comments on the issue.  We vehemently disagree with the --

         21   with the analysis that's been put forward by staff

         22   differentiating between wet weather and dry weather

         23   levels.  The Clean Water Act does not support that kind of

         24   distinction with regard to municipal permits.

         25            But it -- it brings up the two issues that I just
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          1   discussed, consistency and caution, as well.  No other

          2   permits in the State are including numeric effluent levels

          3   in their municipal permits.  And to the extent that

          4   municipal action levels are being incorporated in this

          5   permit in a much more toned-down manner.

          6            And this -- the reason for that is that it is not

          7   necessarily justified in all these cases.  But

          8   particularly, given the -- the evidence that was produced

          9   by Mr. Boon today, it's not justified in the South Orange

         10   County permit.

         11            And again, I just want to point the Board's

         12   attention to the State Board's own blue-ribbon panel

         13   report finding that numeric effluent limits were not

         14   feasible at this time for inclusion in -- in municipal

         15   permits.

         16            And to really ask the critical question, why are

         17   we trying to include this in this permit, really, if no

         18   one else is doing it, and the State Board said it's not

         19   feasible, and it is not required by the Clean Water Act?

         20            And again, I would like to reinforce the -- the

         21   note of caution, when we put the numeric effluent limits

         22   in the permit, it is going to be extremely difficult to

         23   take them out.

         24            And it exposes the permittees to liability, not

         25   just for mandatory minimum penalties from the -- from the
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          1   Board staff, who may have the best intentions for putting

          2   these kinds of requirements in there, but from

          3   environmental groups, and other groups who may have an

          4   interest in -- in pursuing lawsuits against the -- the

          5   cities.

          6            So again, the analysis at this point, and our

          7   request is that you remove both the NELs and the NALs.

          8            Thank you.

          9       MR. CHAIRMAN:  Thank you.  Bill Garrison, followed by

         10   Jim Fitzpatrick.

         11       MR. GARRISON:  Thank you, Mr. Chairman and Members of

         12   the Board.  Thank you for allowing us time to speak on

         13   this issue.  I have a brief PowerPoint, but I apologize, I

         14   do not have copies of, but it's a bunch of fairly short

         15   quotes, and I will weed-out in an attempt to prevent you

         16   from getting a crick in your neck.  Give me one second

         17   here.

         18             So to begin with, I would like to state that we

         19   do commend the -- the Board staff and Board for the

         20   significant improvements to this version of the permit

         21   over previous versions.  We believe that is has come quite

         22   a long way, with respect to the LID provisions, and it

         23   represents a substantial improvement.

         24            With that said, we do have two principal concerns

         25   remaining for the version of the permit that has been most
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          1   recently been issued.  The first is related to potential

          2   loopholes with the LID provisions allowing for

          3   biofiltration to take the place of the on-site retention

          4   standard.

          5            And second, I also want to speak to the issue

          6   that seems to be popping up most today with the lawn

          7   irrigation standard.  We believe that there is no legal

          8   basis under the Clean Water Act to allow this exemption to

          9   continue, and we fully support the Board removing it.

         10            To begin with, I would like to say that in

         11   response partly to the Board's staff presentation, the

         12   goal of LID, at least stated by EPA and generally hailed

         13   by many environmental groups and other government

         14   agencies, is not necessarily to treat.  It is to reduce

         15   the volume of runoff and pollutants that come off of a

         16   site or are generated at a specific site.

         17            The idea that LID is to treat and discharge,

         18   which is primarily the function of biofiltration, is not

         19   really the typically-held definition, and is not the

         20   purpose of the LID.

         21            Further, I would like to just quickly address one

         22   point from a slide from Mr. Boon reporting that

         23   conventional BMP controls and/or biofiltration or other

         24   measures, are the equivalent of LID in terms of reducing

         25   pollution.
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          1            We have submitted numerous studies to the Board,

          2   particularly those by Dr. Richard Honour, who is a former

          3   Board Member of the National Academy of Scientists panel

          4   on stormwater, showing that across a whole suite of

          5   pollutants, LID is a far superior method for reducing

          6   pollution, reaching receiving waters.

          7            The slide that Mr. Boon showed you, I believe,

          8   addressed only one pollutant.  It did not indicate what

          9   practices or what level of LID was implemented.

         10   Hopefully, within the record that you have before you, you

         11   can see there are numerous studies to show that LID is the

         12   superior method for reducing stormwater pollution.

         13            To start with, we would like to say that the

         14   standard for LID implementation that is coming into play

         15   both in California and nationwide, is to retain on site.

         16   It is to satisfy low-impact development requirements,

         17   permittees must require all stormwater runoff to be

         18   infiltrated, reused, or evapotranspired on site.

         19            And this is the standard that was just adopted in

         20   the Ventura Regional Permit, the Region 4 Permit.  And in

         21   that permit, the standard requires that permittees retain,

         22   approximately, the first 0.7 inches of rainfall on site --

         23       MR. CHAIRMAN:  Mr. Garrison, you need to bring this to

         24   a close.  You have had your three minutes.

         25       MR. GARRISON:  I will quickly state that this is a
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          1   standard that is coming up in locations across the

          2   country, that include in Anacostia, Philadelphia, and West

          3   Virginia.  It is an on-site retention standard.

          4            The current version of the permit allows for

          5   biofiltration in cases of infeasibility to completely

          6   replace the LID standard, without any off-site mitigation

          7   that assures equivalent pollutant removal.

          8            And we would hold that biofiltration is fine as a

          9   means of controlling runoff where there is infeasibility,

         10   but there must be an equivalent pollutant removal done

         11   off-site in order to meet the LID standard.

         12            And the second thing that I want to say is that

         13   despite Mr. Montevideo's claim that we hold that there is

         14   no difference between the -- the non-stormwater runoff and

         15   stormwater-generated runoff, the quote that he handed to

         16   you was taken out of context for a brief -- for the ease

         17   of the Court.

         18            We simply want to state that all discharges

         19   coming from the MS4 will be referred to this way.  And we

         20   are not in any way insinuating that there is a -- that

         21   stormwater and non-stormwater discharges are the same.

         22   This is a position we have held consistently throughout

         23   all our comments, and consistently throughout other

         24   comments we have provided for Regional Boards throughout

         25   California.
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          1            The point of this is, that under the Clean Water

          2   Act, non-stormwater discharges must be effectively

          3   prohibited from entering the MS4 system.  There are

          4   regulations under the CFR that seem to be used by

          5   permittees to show that these can be exempted.

          6            However, where there is any indication that these

          7   are the source of pollutants to waters in the United States,

          8   they must be addressed.  In this case, as work staff had

          9   pointed out, the permittees' own monitoring results show

         10   that lawn irrigation and watering is a consistent source

         11   of pollutants to waters in Orange County.  And as a

         12   result, there is no legal basis to allow for these --

         13   these discharges to be exempted.

         14            In conclusion, we believe that the permit

         15   represents a substantial improvement, but these two areas

         16   must still be addressed before it can be adopted.

         17            Thank you very much.

         18       MR. CHAIRMAN:  Thank you.  Mr. Fitzpatrick, followed

         19   by Candice Fullenkamp.

         20       MR. FITZPATRICK:  Board Members, my name is 

         21   Jim Fitzpatrick and my company is Pronto Wash.  We can 

         22   get a car clean with one pint of water, so I spend a lot 

         23   of my time talking about water conversation.  We also 

         24   clean a car without creating any runoff.

         25            And I'm actually here today in support of the
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          1   permit, with a couple of suggestions.  I don't think

          2   anyone will disagree that the runoff from a car wash is

          3   considered an illicit discharge, or at least I hope we're

          4   not going to debate that.  When I look at what occurred in

          5   your San Diego Permit, I think you missed an opportunity

          6   to set the standards high enough.  And I think if you talk

          7   to your staff, they would like to get another bite of that

          8   apple, which I think they are getting here in this permit.

          9            Currently, the way the standards are read, is if

         10   this is the storm drain and I am washing a car over here,

         11   I can knock all the pollution off of that car.  I can

         12   detail that engine.  I can use the most aggressive toxic

         13   degreasers and acids to clean the engines and the wheels.

         14            And as long as I -- I damage the storm drain

         15   today and the water from that runoff does not enter the

         16   storm drain, there isn't a fine.  However, we all know

         17   that's left on the ground is all the pollution from that

         18   car wash.

         19            So as I look at how F3B3 BMP implementation for

         20   the mobile businesses, I don't think that it is

         21   prescriptive enough to set a standard that says, you want

         22   this mobile business -- in my industry, the mobile car wash

         23   and detailing -- to operate as a commercial car wash.

         24            So I would encourage you to direct staff to give

         25   them the authority and the courage to increase the
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          1   standards of this industry.  And there is a reason why

          2   traditional boulevard car washes have these regulations,

          3   and there is no reason why somebody-for-profit shouldn't

          4   be operating to the same standards that exist there.  Your

          5   focus needs to move from the water that is potentially

          6   being removed off the property into the pollution that is

          7   being created by my industry.

          8            So if -- and when you look at reasonableness --

          9   is it reasonable?  And you have heard that a lot on the

         10   irrigation.  Very much so, it is reasonable.  Other cities

         11   have adopted this, you know, and we're just a cottage

         12   industry, and it is going to really to kill us.

         13            The City of Calabasas implemented a zero

         14   discharge standard, ten companies have been able to

         15   satisfy their new permit process.  My model is only one,

         16   so I want you to know that I am not trying to tip the

         17   scale towards my business.  There are nine other

         18   businesses that have adopted another model that have

         19   achieved this zero discharge standard.

         20            So I would request today that you direct staff to

         21   be more prescriptive in this aspect of the permit.  And I

         22   think it also goes to -- to the home car wash.  Which -- I

         23   can't understand why irrigation is being discussed and why

         24   home car washing isn't.  There are very reasonable and low

         25   cost-effective tools and measurements that can be utilized
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          1   to prevent the pollution from entering the MS4.

          2            Thanks for your time.

          3       MR. CHAIRMAN:  Thank you.  Candice Fullenkamp,

          4   followed by Jim Hay-ken, Heek-en (phonetic)?

          5            (Pause in the proceedings)

          6       MS. RUTH:  Good afternoon.  My name is actually Erica

          7   Ruth.  I am standing in for Candice Fullenkamp, as she had

          8   another engagement, so --

          9       MR. CHAIRMAN:  All right.  Erica Ruth?

         10       MS. RUTH:  Yes.  Again, my name is Erica Ruth.  I am

         11   here to -- on behalf of Rancho Santa Margarita Landscape

         12   Recreation Corporation, known as SAMLARC.  And that's a

         13   homeowners' association located in the City of Rancho

         14   Santa Margarita, representing 13,645 homes.

         15            And I have a letter with me from the SAMLARC

         16   Board of Directors.  Instead of taking up your time

         17   reading the entire letter into the record, I would like to

         18   highlight some of the key issues and submit the letter on

         19   behalf of SAMLARC for your consideration during

         20   deliberations.  And I will try to make this as quick as I

         21   can, because I know there is a lot of other people.

         22            Although the tentative order applies directly to

         23   the County of Orange as principal permittee and the many

         24   South Orange County City co-permittees, the community

         25   associations and the homeowners they serve are impacted as
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          1   we must pay for the cost of implementing measures to

          2   assure that the permittees remain in compliance.

          3            Adoption of the tentative order will require the

          4   Association to incur costs, which will result in

          5   higher assessments charged to homeowners and trigger a

          6   chain reaction of events that will have devastating

          7   consequences to the Association, our homeowners, and the

          8   city as a whole.

          9            Our community is reeling from the consequences of

         10   the current state of our economy, and an ever-increasing

         11   number of homeowners and members of our Association are

         12   facing financial collapse and the loss of their homes.

         13            Under the terms of the tentative order, as the

         14   city implements and enforces the mandatory requirements,

         15   the Association will be subject to fines and penalties and

         16   other administrative actions in order to respond to these

         17   new mandates and to avoid penalties and fines.

         18            Our Association will be required to implement new

         19   administrative procedures and make capital improvements

         20   and renovations to existing infrastructure.  Our

         21   Association may be forced to increase dues and assessments

         22   charged to the homeowners to provide for these new

         23   services and improvements.

         24            The primary objective of the tentative order is

         25   designed to achieve -- will be frustrated and delayed by
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          1   the financial collapse of the organizations and

          2   homeowners.  There is no evidence that in crafting the

          3   tentative order, the negative economic consequences were

          4   considered and properly addressed.  The tentative order

          5   should be revised to address and overcome negative

          6   economic consequences of implementation.

          7            The tentative order should support and

          8   complement, and not detract from the financial stability

          9   of the city or associations and the homeowners they serve.

         10   Adoption of the tentative order will unnecessarily create

         11   adversity and barriers to the implementation of successful

         12   strategies, and will divert resources needed to achieve

         13   the ultimate objections of NPDES, frustrating and delaying

         14   the implementation of successful programs.

         15            The tentative order will require the city to

         16   adopt a much more stringent enforcement cost relative to

         17   our Association and our homeowners.  The city will be

         18   forced to implement strategies using its police powers,

         19   rather than achieving favorable outcomes based upon

         20   education, mutual cooperation, and alignment of systems

         21   and processes based upon alliance with our Association and

         22   homeowners.

         23            I am moving along.  I heard that little alarm.

         24       MR. CHAIRMAN:  Are you going to make --

         25       THE WITNESS:  I am going to make my final comments
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          1   now.  Thank you.

          2       MR. CHAIRMAN:  Thank you.

          3       MS. RUTH:  Oh, I'm sorry.  The Tentative Order fails

          4   to acknowledge the successful efforts of the members of

          5   COR, which is the Communities of Rancho, to achieve

          6   compliance.  There is no evidence that activities in the

          7   city have resulted in the violations of the regulations

          8   adopted by the Board.

          9            There is no evidence that the operations of

         10   community or the homeowners in this city have negatively

         11   impacted the prime objective within NPDES.  On behalf of

         12   SAMLARC and thousands of homeowners within the city, we

         13   ask that you review the comments in the letter and

         14   consider them when making final revisions to your Order.

         15            Thank you.

         16       MR. CHAIRMAN:  Thank you.  Jim Von Aken, followed by

         17   Celia Kutcher.  Mr. Aken?  Celia Kutcher?  Followed by

         18   Lisa Marks.

         19       AUDIENCE MEMBER:  She left.

         20       MR. CHAIRMAN:  Thank you.  All right.  Moving right

         21   along.

         22       AUDIENCE MEMBER:  I'm sorry.  We didn't hear you.

         23       MR. CHAIRMAN:  Lisa Marks --

         24       AUDIENCE MEMBER:  No.  She left already.

         25       MR. CHAIRMAN:  -- followed by Roger Von Butow.
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          1       MR. VON BUTOW:  Once again, Roger Von Butow, Clean

          2   Water Now!  And Clean Water Now! fully supports this

          3   permit.  And we appreciate the interaction with -- with

          4   staff.  I believe we are somewhere in the other category

          5   of Section 13.  We are late getting our comments in, but

          6   knowing how long the protractive process is.

          7            I would have the Board know and especially those

          8   who -- whose who are not familiar with the person with

          9   Clean Water Now! that back in the last cycle, which I

         10   believe took about a year and-a-half -- the 2002 -- oh,

         11   God, I can't remember all the numbers now.  I think that

         12   last numbers are double 20 or something.  This took about

         13   a year and-a-half.

         14            Clean Water Now! is proud to be honored with

         15   letters of endorsements from the Surfrider Foundation and

         16   from the Sierra Club.  We represented South Orange County

         17   NGOs at the legal challenges at the state level in

         18   Sacramento.  And I believe Yogi Berra said, "It's déjà vu

         19   all over again."  I have listened to the same words:

         20   onerous, draconian, you know, unnecessary, unenforceable,

         21   et cetera.  And unfortunately, it looks like, maybe, I'll

         22   be booking a flight to Sacramento again.

         23            I think it's really sad that many times at

         24   watershed meetings we were told, as private citizens --

         25   and you have heard from them here, the chronic violators
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          1   and their attorneys that, you know, we shouldn't even have

          2   the right as private citizens to litigate.  That's what

          3   the Clean Water Act says.

          4            If they want to disinter those two

          5   flaming-liberal presidents that passed the 401 and 402,

          6   which would be Richard Millhouse Nixon and Ronald Reagan,

          7   then you're welcome to do it.  But those two presidents

          8   are the ones who put their names to these sections of the

          9   Clean Water Act.

         10            I find it fascinating that the argument that has

         11   repeatedly been used, is that if we litigate, then all

         12   these people will have to spend all this money and time on

         13   lawyers to defend themselves.  Well, I'm not sure if it's

         14   obverse or inverse -- and I took a lot of logic classes in

         15   college -- but, the same arguments that some of these

         16   attorneys are using, it is kind of like reversed, isn't

         17   it?

         18            We are now spending hundreds of thousands, if not

         19   millions of dollars that they are spending of our taxpayer

         20   money to, in fact, fight this permit.  There is an

         21   economic benefit.  It may be indeterminate, but there are

         22   economic benefits, plural, to non-compliance.

         23            They never complied with the 2002 permit, and now

         24   they are -- after a, what, two and-a-half-year process, we

         25   are now looking that they -- that they want even more
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          1   time, you know, to come in and beg for even -- I shouldn't

          2   say beg -- plead for more time is ridiculous.  We've had

          3   it.  We're already at the end of our rope.

          4            And for public officials to come in here and say

          5   -- especially the ones that are appointed staff to say --

          6   that they represent the public, that is ridiculous.  They

          7   don't represent the will of the public.  NGO leaders --

          8   and you're going to hear from some more -- we represent

          9   the will of the public.  We feel that it's time and time

         10   enough.

         11            The permittees obviously designed the whole

         12   process to be a gradual ratcheting down.  I don't know

         13   what part of a gradual ratcheting down they don't get.

         14   But I think it is contingent upon this Board to realize

         15   that this Board and this staff has been more than patient.

         16            This is now the longest NPDES process I have ever

         17   seen.  And now, we're looking at next year.  But I assume

         18   that next spring I'll be in Sacramento, and I will be

         19   defending the permit.  And hopefully, you gentlemen will

         20   sustain your staff's recommendations, and we can all move

         21   on.  Thanks.

         22       MR. CHAIRMAN:  Thank you.  Barbara Metzger, followed

         23   by Jerry Collamer.

         24            (Pause in the proceedings)

         25       MS. METZGER:  You have been hearing the public won't
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          1   support the regulations that you are considering.  I am

          2   here as a member of that public to assure you that I'm not

          3   alone in appreciating what you are trying to do.

          4            This is about clean water, and it is in response

          5   to a federal law that has been around for decades.  Most

          6   of the people that I know in the general public, want a

          7   clean ocean to swim in, and they want to obey the law.

          8   We've all learned to do a lot of things that have become

          9   law recently.  Once we understand them, we follow the law.

         10            So I think the proposed new regulations are the

         11   right thing to do for Aliso Creek, and for our Wilderness

         12   Park, and for the ocean.  I hope that you will keep the

         13   regulations strong, and that you will move quickly to put

         14   them into effect.

         15       MR. CHAIRMAN:  Thank you for your rather --  Jerry

         16   Collamer?  Saul --

         17       MR. COLLAMER:  Exactly correct, Jerry Collamer.  Thank

         18   you.

         19       MR. CHAIRMAN:  Please.

         20       MR. COLLAMER:  Thanks for having us here today and for

         21   you guys being here.  My name is Jerry Collamer, and I'm a

         22   San Clemente resident and a long-time age-old surfer.  And

         23   I founded the Save Trestles Campaign.  So it's, maybe,

         24   ironic that I am here, maybe not.

         25            But we did that, one, is for transportation.  But
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          1   an overriding issue was pollution of creeks and watersheds

          2   for runoff, which is exactly this issue.  And one of the

          3   things that inspired me was Roger and his fine work in

          4   Aliso Creek way back when.

          5            When I came -- started becoming familiar with

          6   stormwater runoff, dry season runoff, and then a creek

          7   that runs all year -- all year long essentially from

          8   runoff.  We didn't want that to happen.  We suffered

          9   through the problems of Baby Beach.  We suffered through

         10   the problems of San Juan Creek.  And we didn't want that

         11   to happen to the San Mateo Creek, and so far we've

         12   succeeded.

         13            And why I am here to just -- I, you know,

         14   probably represent God only knows how many citizens.  Save

         15   Trestles became a global issue, actually.  And I think we

         16   all kind of want the same thing.  We want clean water for

         17   our kids to play in and swim in, and healthy beaches, and

         18   healthy creeks and streams.  And so I endorse, completely,

         19   the MSR permit.  I would like it at its full strength.  I

         20   would like it not compromised.

         21            And I think we owe it to the future generations

         22   of Californians to keep these waters just as absolutely

         23   perfect as we can possibly get them.  And we can't achieve

         24   perfection, but we can work towards that.  And I think you

         25   guys are working towards it.  Your staff is fantastic.
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          1   And I endorse the project, and thank you very much.

          2       MR. CHAIRMAN:  Thank you.  Jack Eidt, followed by

          3   Penny Elia.

          4       MR. EIDT:  Good afternoon.  My name is Jack Eidt from

          5   San Juan Capistrano.  I represent Wild Heritage Planning

          6   -- Planners.  We work on sustainable development

          7   alternatives, and different planning in Southern

          8   California.  I support this -- this excellent and very

          9   necessary suite of regulations here and improvements to

         10   the existing regulations.

         11            And I am shocked, I am saddened, and really

         12   perplexed at the -- at the members of our public agencies

         13   in this -- in this county, get up and act sort of like

         14   developers who are trying to get out of a regulation

         15   saying, "Hey man, I can't do it.  It's too expensive."

         16            I have lived in Orange County for -- for 20 years

         17   or so.  I remember Arroyo Trabuco when it was flowing free

         18   and clear, and used to enjoy it quite a bit a few years

         19   after they built Rancho Santa Margarita -- who is

         20   complaining about having to deal with these -- the whole

         21   riparian area being washed away when a big storm came

         22   down.

         23            Now, we -- we can't just say, hey, you know, it's

         24   too expensive.  We need to be responsible for our actions.

         25   If you have make a mess, you need to clean it up.  Looking
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          1   at low-impact development, to say that, oh, we can't

          2   require low-impact development.  Well, frankly, if -- with

          3   some understanding, we need to.

          4            We're running out of water, and we need to

          5   recycle water.  You recycle water by using the water that

          6   falls from the sky.  You don't just let -- you don't just

          7   push it out into the street.  So with some understanding,

          8   low-impact development is cost-effective across the board,

          9   and that has been shown again and again.

         10            Unfortunately, Orange County is very slow in

         11   getting to this point, this realization, that when you

         12   develop smart, you save money, you save resources, you --

         13   you make your client happy, and you create a place to live

         14   that is sustainable and useful.  We have major

         15   environmental issues coming up.  We can't keep developing

         16   in the -- in the same way.

         17            And, you know, with regards to landscape

         18   improvement, that's a major issue.  If you educate people

         19   that they redo their sprinklers, they can reduce their

         20   water bills significantly.  And also, you're looking at

         21   public agencies --

         22            (Interruption in the proceedings)

         23            Anyways, we've -- this is something with some

         24   education.  People can --

         25            (Interruption in the proceedings)
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          1            I'm sorry.  My words are resonating here,

          2   obviously.  Homeowners Associations, if you park an RV in

          3   front of your house, they tell you to remove it.  If you

          4   don't remove it, they fine you.  What's the difference

          5   with doing that with landscaping issues?  It's the same

          6   thing.  My family has made me move my car often.  So

          7   there's a --

          8       MR. CHAIRMAN:  Are you ready to close?

          9       MR. EIDT:  Yes.  So anyways, I appreciate what this

         10   Board is doing, and I support it, and I want to see this

         11   approved.  Thank you.

         12       MR. CHAIRMAN:  Thank you.  All right.  I have Penny

         13   Elia, followed by Michael Beanon.

         14       MS. ELIA:  You better not touch that; right?  Good

         15   afternoon.  My name is Penny Elia.  I am a member of the

         16   Sierra Club.  I have spoken to you gentlemen many times,

         17   usually in San Diego.  Thanks for being here today.  I am

         18   sorry to see Richard Boon leave, because I did have a --

         19   certain comments that I hoping he would hear today because

         20   -- as well as Mary Anne.

         21            I would like to talk -- I have rewritten this a

         22   hundred times now.  And I -- I have put in the five million

         23   gallons that go down Aliso Creek.  I have talked about

         24   everything in the world to myself before standing here,

         25   but this is all about us being human beings, and living on
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          1   this one planet, with this one ocean out there.

          2            I agree with Jack and Roger.  I don't get it.

          3   What's so expensive about correcting our water quality

          4   problems and saving our natural resources; especially

          5   water.  We don't have enough to waste, but it can all flow

          6   down and it can pollute things.  And then we're going to

          7   argue about whether or not it's rainwater or whether it's

          8   snow runoff.

          9            And we're going to pay Rutan & Tucker $500 an

         10   hour to come here and argue the case, but we can't pay an

         11   enforcement officer to -- to respond to the calls that I

         12   have made to Will.  I'm sure Will Holloman (phonetic) is

         13   here in the audience.  Will hears from me all the time.

         14   And if it's not Will, it's Mike Phillips.

         15            These guys don't make anything compared to Rutan

         16   & Tucker.  Let's give them the money.  Let's help them get

         17   out there and enforce this MS4 permit that's 20 years

         18   behind the time and needs to be helped along.

         19            Public support; everybody says they can't get

         20   public support.  Does the public really understand the

         21   issues at hand here?  It sounds like the only thing the

         22   public is going to object to is maybe a car washing or

         23   that they can't over-irrigate their lawn?  Does the public

         24   understand that we're running out of water?  That if they

         25   swim, for example, off of the Montage Resort, they'll get
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          1   pinkeye?  Or if they surf off of Doheny -- let's not even

          2   talk about what they'll get there.

          3            You know, let's go for the gold.  Let's go for

          4   the Ventura landmark decision that was made.  We did good

          5   things in Ventura.  Come on Orange County, we can do this.

          6   We can do better than having all this water -- water

          7   runoff, having all this polluted water, all these impaired

          8   water bodies.  I mean, I don't need to tell you the sins

          9   of our community.  We need to work on this.

         10            Our six up-stream cities in Laguna -- above Aliso

         11   Creek.  Our Laguna Beach folks aren't talking to them,

         12   you know.  I respectfully, you know, appreciate and -- and

         13   acknowledge all the great things that Dana Point and San

         14   Clemente and San Juan are already doing.  But we are not

         15   doing enough.  They say we need encouragement, not

         16   mandates.  I don't think encouragement is working.

         17            Come on you guys, do this.  Do this for us.  Do

         18   this for our planet.

         19       MR. CHAIRMAN:  Thank you.  Mr. Beanon, followed by

         20   Ginger Osbourne.

         21       MR. BEANON:  Ginger yielded her time to me; is that

         22   all right?

         23       MR. CHAIRMAN:  All right.

         24       MR. BEANON:  I will still try to stay within three

         25   minutes --
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          1       MR. CHAIRMAN:  Three minutes.

          2       MR. BEANON:  Yes.

          3       MR. CHAIRMAN:  Please.

          4       MR. BEANON:  Yes.  Mike Beanon, South Laguna Pacific

          5   Association.  I want to begin by thanking the staff and

          6   the Board for the previous MS4 workshops.  I think those

          7   have been really useful about creating dialogue.  And I

          8   also want to thank our community for their increasing

          9   community involvement and for weathering these very, very

         10   long proceedings, along with you folks.

         11            I am the Vice President of South Laguna Pacific

         12   Association.  It was formed in 1946.  And we represent the

         13   coastal community that is the coastal receiving waters for

         14   the Aliso Creek Watershed.  And so we endure what's now

         15   working everyday for the past 10 or 20 years.  And now,

         16   we're looking at least a couple of more years in the

         17   future, if you look at a timeline on the actual

         18   implementation of this permit.

         19            As we all know, this permit was at least -- is at

         20   least two years past renewal.  And the present permit

         21   still lacks a sense of what I call, "the imperative."

         22   We're an ocean institute.  We're an ocean community.  The

         23   ocean right now is being affected by this urban runoff.

         24            And I would urge folks that this is just not an

         25   exercise in regulations and bureaucracy.  We really need
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          1   some immediate enforcement.  So along with the permit, I

          2   would urge the Board to consider enforcement actions.

          3            And about ten years ago, we saw some enforcement

          4   actions in Laguna Niguel, and then we saw Laguna Niguel

          5   become very green very fast.  And I think that's what we

          6   need to be looking at while the permit goes through this

          7   process, enforcing the previous permit.  Which the staff

          8   has acknowledged at the co-permittees are in compliance

          9   with as we speak.

         10            Dry weather flows are really a form of liquid

         11   waste from the residential development industry.  The

         12   residential development industry is an industry, and makes

         13   a lot of money, has a lot of engineers, moves dirt around

         14   and has a lot of pollution, just as any other industry

         15   does.

         16            And I think we should be looking at liquid waste

         17   the same way we handle solid waste.  If South Laguna

         18   loaded up a truck and ran up to Aliso Viejo or Lake Forest

         19   and dumped our trash up there everyday, I think that we

         20   would probably be halted immediately.  But the reverse

         21   isn't true for those of us along the coast who witness

         22   liquid waste everyday and endure it.

         23            This practice of allowing the liquid waste to

         24   continue to be discharged in the ocean really undermines

         25   our regional efforts to create a Laguna blue belt.  The
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          1   Marine Life Protection Act process has shown that our

          2   coastal areas are some of the best in all of Southern

          3   California, right here.  And yet, we go on year after year

          4   allowing them to be used as a dump site.  So we continue

          5   to seek from the Board immediate cleanup and abatement

          6   actions.

          7            I want to touch on a few issues that the -- the

          8   -- that the public agencies have talked about.  One is

          9   consistency.  The Santa Ana region is a large flat eluvial

         10   plane.  South Orange County are mountainous, smaller,

         11   compact watersheds.  We have a totally different ecology.

         12   Not quite as different as L.A. and San Francisco, but

         13   maybe as much.  And I think that makes cause for us to

         14   have separate permits.

         15            I am winding up.

         16       MR. CHAIRMAN:  Mr. Beanon, could you, please.

         17       MR. BEANON:  Yes.  I would also consider relative to

         18   costs that we consider some performance based contracts to

         19   outside companies.  There is a lot of companies out of

         20   business right now.  And I think if we got them up here,

         21   they would not be telling us we can't do something.  They

         22   would be saying, we can do it, and we'll do it right now.

         23            So maybe that's what the public needs is a little

         24   competition on this to see if we can bring in some other

         25   folks that are talented that can abate these flows.
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          1            I'll close in saying that the South Laguna

          2   Pacific Association supports the LID requirements, and

          3   recommend improving the MS4 and implementing immediate

          4   clean-up solutions, and remind you that when urban runoff

          5   is sent away from inland cities, it flows to us, and then

          6   to the beach.  Thank you very much.

          7       MR. CHAIRMAN:  Thank you.  Barbara Chin --

          8       MS. CHIN:  Chin.

          9       MR. CHAIRMAN:  Chin, thank you.  Followed by 

         10   Ginger Wallace, followed by Gary Brown.

         11       MS. CHIN:  I have a letter that I would like to read

         12   for the record, and I'll speak as quickly as I can.  I'm

         13   sorry.  Chairman Wright and Board Members, you're in a

         14   unique position to remedy a situation that should never

         15   have developed.

         16            Currently, the City of Laguna Beach receives

         17   urban runoff from several inland cities.  The results of

         18   mass development, dry weather, and an integrating lack of

         19   responsible enforcement of current laws have contributed

         20   to a problem that needs immediate attention.  The

         21   unfortunate relative referral geographic conditions cannot

         22   be changed.  But the damage that has been done continues

         23   to take place, can be stopped.

         24            Today, you're charged with determining the future

         25   of Southern Orange County.  The new MS4 Permit
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          1   requirements have been created with stronger safeguards to

          2   protect the environment and the citizens of this region.

          3   It is important that the new regulations better limit the

          4   quantity of effluent and reduce down-stream erosion

          5   conditions.

          6            According to the Cordiet -- I'm sorry, Port of

          7   Cologne Water Quality Control Act, California Water Code

          8   Division 7, effective January 1st, 2009, there are three

          9   parts that I would like to note:

         10            One:

         11            "It is of paramount importance that

         12            the limited water resources of the

         13            State be protected from pollution,

         14            conserved, and reclaimed whenever

         15            possible to ensure continued economic

         16            community and social growth."

         17            Another section says:

         18            "Highest priority shall be given to

         19            improving or eliminating discharges

         20            that adversely effect ocean areas

         21            subject to massive water discharge."

         22            And third:

         23            "It was the legislature's intent for the

         24            State to be prepared to exercise its

         25            full power and jurisdiction to protect
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          1            the quality of waters in the State from

          2            degradation originating inside or outside

          3            the boundaries of the State."

          4            I urge you, as an arm of the State, to please

          5   exercise your full power and jurisdiction as you decide on

          6   the strength of the new MS4 rules.  Please do not weaken

          7   them by granting individual exemptions, which may be

          8   politically, but not environmentally motivated.

          9            In reviewing the Federal Water Pollution Control

         10   Act, Chapter 26, Water Pollution Prevention and Control,

         11   Congressional Declaration of Goals and Policy, which

         12   include a chronology of various attempts over the years

         13   talking about improving the environment.  It was

         14   interesting to note one provision written into an earlier

         15   rendition:

         16            "It is the national goal that the

         17            discharge of pollutants in the

         18            navigable waters be eliminated

         19            by 1985."

         20            Today, 24 years later, a significant quantity of

         21   pollutants continues to be discharged into the Pacific

         22   Ocean at Aliso Creek, coming from those inland cities on a

         23   regular basis.

         24            Please take this opportunity to make a difference

         25   in the health of the ocean, the health of the people who
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          1   swim and play in the ocean, and the animals and plants who

          2   live in the ocean and create rules that are consistent

          3   with your responsibility regarding the creation of the new

          4   MS4.

          5            Thank you for your time.

          6       MR. CHAIRMAN:  Thank you.  Ginger Wallace.  Then

          7   again, Gary Brown will follow Ms. Wallace.

          8       MS. WALLACE:  Good afternoon.  Ginger Wallace.  I'm a

          9   Board Member for Village Laguna, an approximately 350-plus

         10   member organization started in the 1970s to protect -- to

         11   protect Laguna, its environment, and quality of life

         12   there.

         13            And I would like to extend my compliments to you

         14   and your staff for a visionary permit that you're

         15   debating.  The public is ready for higher standards and --

         16   into the pollution of our creeks, rivers, and ocean, we do

         17   get it.  We are not uneducated, and urge you to approve

         18   the current draft, including language that regards

         19   over-irrigation.  

         20            Please do not be swayed by exaggerated

         21   references to big government in fears of overregulation.

         22   Should our banks have been better regulated, we might not

         23   be facing the current fiscal debacle today.

         24            Recent staff revisions to the permit -- to the

         25   draft proposal more than empowers the cities to
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          1   incentivize and educate the public.  However, the carrot

          2   needs to be accompanied by the stick.  Despite educational

          3   efforts, co-permittees are not protecting water quality.

          4            Aliso Creek -- and I know it is almost a mantra

          5   by now -- runs almost 500 million gallons a day of dry

          6   weather flows.  It's proof that inland cities and the

          7   county need to do more.  The emphasis on testing for

          8   bacteria ignores the other toxic pollutions -- pollutants

          9   impacting our creeks, ocean, and the health of the public.

         10            We need to do more, and this current draft needs

         11   not to be further compromised.  Please retain language

         12   such as "storm" and "non-stormwater discharges"

         13   "over-irrigation"  "LID standards" and improve upon them,

         14   "effluent limits" and "hydromodification."

         15            Thank you very much.

         16       MR. CHAIRMAN:  Thank you.  Gary Brown and then Mark

         17   Gray.  Mr. Brown?

         18       MR. BROWN:  Yes.  Good afternoon.  Thank you for the

         19   opportunity to address, and thank you for your interest.

         20   I would like to commend the staff.  I would like to

         21   commend Jimmy and his staff for the really wonderful work

         22   they have done.  This iteration -- each iteration has had

         23   a definite improvement over the last.  And we can stand

         24   here today and say that we generally very much support

         25   what the staff has presented to you in the form of a
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          1   permit.

          2            We were very involved in the North Orange County

          3   Permit.  We spent a lot of time and a lot of money to

          4   bring down consultants, Dr. Richard Honour, along with

          5   NRDC from Washington to talk about and hopefully educate

          6   other people at the table on the importance of LID.  You

          7   know, LID is extremely important.  

          8            We have been saying for a decade, the true answer 

          9   to urban runoff intake to get to our solution is to reduce 

         10   the source.  It's not to put a hundred million dollar 

         11   plants at the bottom of the hill, it's to reduce the 

         12   source.  And this is the first step, the first paradigm 

         13   of -- of MS4 Permits that -- that actually does that.  

         14   And so we wholeheartedly endorse, as a priority, LID 

         15   with infiltration, evapotransporation, and harvest reuse.

         16            We understand biofiltration.  Our concern with

         17   biofiltration is that in order to be effective, they have

         18   to very carefully be built.  We've seen many examples

         19   where somebody digs a ditch and throws seed in it, and

         20   that's a soil.  And I was invited by a developer to look

         21   at water -- a proposed water quality plan yesterday.

         22   They, on all their documentation, call it a sand filter.

         23   But it is part sand, part gravel.  Now, I would love for

         24   any scientist to show me how gravel treats water.

         25            The point is, they have to be carefully be built.
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          1   When you add the element of biofiltration, the developers

          2   who are trying to do the right thing, will do the right

          3   thing.  The developers who are trying to take a shortcut,

          4   this is the loophole.  And so I just want you to be aware

          5   of that.

          6            And as far as structural, our engineered BMPs,

          7   certainly there is a role for them, because you can't

          8   infiltrate everywhere.  But there -- like NRDC said and

          9   NOAA said, there has got to be a standard for constructive

         10   BMPs, an equivalent water quality standard.  Those words

         11   must be in there.  And so those are the major points.

         12            And my final point to be brief, is that the MS4

         13   Permit in -- in North Orange County, we call it -- if you

         14   can't infiltrate, and you can't do LID, then you have an

         15   infeasibility.  And so we have one year to come up with an

         16   "infeasibility" definition.  

         17            Here, your permit calls it a "substitute plan." 

         18   It's the same thing.  The County didn't have a problem 

         19   with one year, I even think they proposed the one year.  

         20   They do not need two years to come up with it here.  

         21   So that's another point I would like to put -- read 

         22   into the record.

         23            But again, I am not here to slam the County,

         24   because the County has been very proactive.  But there is

         25   a difference between being proactive and resisting raising
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          1   the bar.  And there is nothing wrong with raising the bar.

          2   And certainly, because it's not required has never been,

          3   in my mind, a defense not to do something.

          4            Thank you.

          5       MR. CHAIRMAN:  Thank you.  Mark Gray, followed by

          6   Cheryl Lynn, followed by Richard Gardner.

          7       MR. GRAY:  Yes.  Good afternoon, Chairman Wright and

          8   the rest of the Board.  My name is Mark Gray, Construction

          9   Industry Coalition on Water Quality.  I represent four of

         10   the biggest trade associations -- contractor/builder trade

         11   associations in Southern California, and it's a pleasure

         12   to be their Tactical Director.

         13            I have just a few brief comments today.  I think

         14   Gary just did a great job setting up the issues where we

         15   have concerns, and aren't necessarily in agreement.

         16            First off, we're supportive of low-impact

         17   development.  We're supportive of the use of all types of

         18   low-impact development; BMPs, on-site developing projects.

         19   We're concerned and essentially opposed to this zero

         20   discharge standard that forces all -- forces all water to

         21   either be retained on site, evapotranspirated or harvest

         22   and used.

         23            We would like to see biofiltration or filtration

         24   BMPs filter and treat be a first-line BMP -- LID BMP.

         25   It's a fundamental -- a fundamental position.  Gary just
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          1   mentioned about, you just can't have gravel -- allow

          2   gravel and put water in the ground.  That's what

          3   infiltration is.  So my point is all LID BMPs need to be

          4   designed properly.  I think that's very important.

          5            And we're supportive of rigorous engineering

          6   design standards for all types of LID BMPs.  Please direct

          7   staff to not limit the implementation of LID BMPs to zero

          8   discharge BMPs.  One of the supporting points we have, we

          9   keep bringing up the EPA, EPA's definition -- most

         10   definitions of LID, include filter and treat.  That's in

         11   the literature.

         12            When you talk to the low-impact development

         13   center out of Maryland, they've got a satellite office --

         14   office they are setting up on the Central Coast Region.

         15   They are not supportive of zero discharge as a standard.

         16            And again, and I think that's -- to boil it down,

         17   we're talking about the engineering design standard for

         18   LID.  And if we just limit that to zero discharge, I think

         19   we are limiting the tools that we have as municipalities,

         20   as developers, that we can use to get at better quality.

         21            Two last points.  We continue to see in this

         22   permit, a misapplication of the effective impervious area

         23   concept or principle.  It is included now, in the interim

         24   hydromodification control standards, to limit effective and

         25   impervious area -- and that's the impervious area directly
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          1   connected to the storm drain system -- to limit that as a

          2   hydromodification control standard.

          3            First off, it's not a tool or a standard; it's an

          4   -- EIA is an indicator.  So it, again, is being misapplied

          5   in this case, and we would like to see that removed.  Your

          6   other hydromodification control provisions are suitable.

          7   In fact, you could even use the -- the volume capture

          8   standard that you have as an interim standard for many

          9   types of projects.

         10            And finally, we are very supportive of what

         11   Richard Boon and the County of Orange was saying in

         12   relationship to the lack of a clear hydromodification

         13   control waiver for hardened channels.  Please direct 

         14   staff to restore that hardened-channel waiver.  We'll be

         15   throwing good money after bad on stream segments that

         16   don't need hydromodification control protection.

         17            Thank you very much.  I appreciate your time.

         18       MR. CHAIRMAN:  Thank you.  Cheryl Lynn and then 

         19   Mr. Gardner.

         20       MS. LYNN:  I am here as a private resident.  And one

         21   of the things that upsets me is when I hear all of the

         22   talk about how much retrofitting is going to cost with

         23   respect to overwatering.  And I just want to bring a

         24   little visual demonstration, which is that, if you have an

         25   existing system with risers, all you have to do is buy a
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          1   little converter, which is a couple of dollars.  It is

          2   like, two or three dollars.

          3            And you connect tubes with emitters if you want

          4   to do dirt irrigation.  And these will emit between

          5   one-half and four gallons per hour.  And there are similar

          6   converter where you can simply remove the high-volume

          7   head, put the converter on, and screw in a little micro

          8   sprayer.  These come in such a variety of configurations.

          9   You can have quarter, half circles, full circles, little

         10   bitty rainbirds, little bubblers.

         11            And these range from four to -- they are

         12   adjustable up to 20 gallons per hour at the maximum.  When

         13   you compare that with running a very high volume sprinkler

         14   on very small properties that many of us, have that run at

         15   least three gallons a minute, probably more.  That's 

         16   180 gallons an hour versus, say, a gallon an hour or 

         17   4 to 20.

         18             And I just think it would be good to have some

         19   workshops where all of the manufacturers of these products

         20   would help us make demonstrations to the city engineers

         21   and other interested parties.

         22            And it is not going to solve everything, but I

         23   run between three and six CCF usage a month, and I grow

         24   roses.  And you don't need cactus or succulents to be able

         25   to have garden plants; lawn is a big problem.  But I

                                                                      191

�
Page 191

0005263



B2205wqsd-full copy 070109

          1   support the permit in attempting to finally prohibit and

          2   regulate overwatering.  It has not been addressed.

          3            And for SAMLARC to come here to claim that they

          4   represent the membership, I live in Rancho Margarita;  I

          5   belong to SAMLARC only because I am forced to.  They have

          6   been in existence for 20 years.  I have lived under their

          7   jurisdiction for ten.

          8            And I have never seen any evidence of anything

          9   they have done to either regulate runoff by my homeowners'

         10   association, that has runoff running from 96 properties

         11   every single night, or with respect to individual

         12   residents.

         13            And the only action I'm aware of is that after I

         14   appeared at a City Council Meeting, they called my local

         15   association, and that has been it.  And for them to talk

         16   about draconian measures is preposterous, so --

         17       MR. CHAIRMAN:  If you would please wrap it up.

         18       MS. LYNN:  Well, I think -- well, just on the issue of

         19   what it's going to cost.  Well, I am already paying

         20   because my homeowners' association has no incentive to cut

         21   back the water usage, because all it does is increase the

         22   dues.  And it is not going to do anything until it's told,

         23   you can't have the water running down the street.

         24            And I told them ten years ago -- because in my

         25   prior life I was an attorney and worked on the 
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          1   U.S. v. Montrose case, and told them if you don't care 

          2   about the water bills, and you don't care about the 

          3   environment, maybe you should care about the fines, 

          4   penalties and attorneys' fees.  And I said that this is 

          5   the issue that is going to come, and now everyone is 

          6   acting as if this is a sudden precipitous thing.

          7            And the one thing that keeps motivating me in all

          8   of this is when my children were younger, I lived in L.A.

          9   County and I would take them to Santa Monica.  And when I

         10   think of how the ocean looked there versus what we have

         11   here, if I could do anything to help keep it that way,

         12   that's what I would like to do.  Thank you.

         13       MR. CHAIRMAN:  Thank you.  Mr. Gardner.  And you will

         14   be happy to know that Mr. Gardner is the final speaker.

         15       MR. GARDNER:  That's one way to get a round of

         16   applause.  I'm Richard Gardner from Capistrano Beach, and

         17   I felt that I should come up and, for the record, show my

         18   support for the permit.  I was going to give great

         19   accolades to the staff.

         20            And I remember when the permit came -- came up in

         21   2002, and I attended those meetings in San Diego, and I

         22   thought what a great permit, I support it.  And I think

         23   now, what if we had had a section on irrigation back on

         24   this permit?  And how many millions and millions of

         25   gallons of water would not have been wasted?
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          1            But beyond that, how many millions of dollars

          2   would not have been spent on, you know, ultraviolet light

          3   sterilizers, and fancy pumping and filtering systems, and

          4   storm drains all over, because there wouldn't have been a

          5   lot of runoff.  So I want you to know I support it and I

          6   think this is a step in the right direction, but I think

          7   that you have got to keep looking.

          8            And I heard one little thing that I don't think

          9   was resolved, and that was the statement made by one of

         10   the speakers who suggested that well, how can you expect

         11   one neighbor to be in violation with a little water

         12   running off his yard, while his neighbor is washing his

         13   car in pollutant?

         14            And the point is, is how do you get control of

         15   the car wash situation so that you don't have that

         16   pollution?  I think that may not be addressed adequately.

         17   So perhaps that clause might have to come back to you.

         18            My neighbor across the street washed two vehicles

         19   on his driveway and I came running over and I said, "How

         20   did you do it?  Not a drop of runoff off his driveway.

         21   With a bucket, a little sprayer, a little wet spot on his

         22   driveway, but that was it.

         23            So I just thought I would say that, again, I want

         24   to congratulate, I guess, Jeremy Hass, who was initially

         25   involved, and Dan and everyone really, for all of their
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          1   hard work in this.  And I think a strong statement needs

          2   to be made.

          3            I would like to read the headlines in the

          4   newspaper tomorrow, "Regional Board Takes Some Action."

          5   People -- suddenly people go, oh, we better not let any

          6   water run off.  We better get that guy to adjust.  Suddenly

          7   you will see major changes and your water districts and

          8   your cities will work together to make this happen.

          9            And finally, the last thing I would say is, you

         10   know, a few years ago -- not that many, every one of you

         11   who have an ashtray in front of you.  And there would be

         12   cigarettes and pipes and cigars, everybody would be

         13   smoking.

         14            Somehow, we eliminated all smoking by passing the

         15   law.  When it was, "Cigarettes will cause cancer, you

         16   should stop smoking," nobody stopped.  But as soon as it

         17   became illegal, people did the right thing.  Thank you.

         18       MR. CHAIRMAN:  Thank you, Mr. Gardner.  And just a

         19   reminder, the Board will not be taking final action today.

         20   But certainly, after we take a break, we'll hear from the

         21   staff and then have an opportunity for the Board Members

         22   to ask questions and make comments and provide further

         23   direction to staff.

         24            And you know, I am always hopeful on these

         25   things.  And my hope is that we as a Board, will be able
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          1   to narrow the issues that we ask the staff to look in

          2   anticipation of the final version of this permit.  So

          3   let's take a ten-minute break and we'll go on from there.

          4            (Recess)

          5       MR. CHAIRMAN:  This meeting will come back to order.

          6   And we're at the point now in the program, Mr. Smith is

          7   going to provide a -- hopefully, an explanation summary of

          8   the issues that were raised by various individuals.  Take

          9   it away.

         10       MR. SMITH:  Thank you.  I am going to take this

         11   opportunity to respond to some of the issues as presented

         12   by the County and some of the presenters today.  The real

         13   key issue I think that I heard today was, what is the

         14   definition of stormwater?  

         15            We heard a lot of legal opinions, and we saw a 

         16   lot of guidance documents be referenced.  But as some of 

         17   the commenters pointed out, we need to go back and look 

         18   at the regulations themselves.

         19            In Section 402(p), the very title of that section

         20   uses the word "stormwater."  402(p) Section 3(b)2

         21   specifically prohibits non-stormwater.  The following

         22   Section, Section (b)3 then, evokes the MEP principal for

         23   stormwater.

         24            I ask you to consider the fact that the CFR

         25   itself, specifically makes a differentiation between
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          1   stormwater and non-stormwater by prohibiting

          2   non-stormwater.  And it does this because the regulations

          3   pertaining to stormwater and non-stormwater are different.

          4            Furthermore, the Federal Registry is a very

          5   important document to this situation.  It is like our

          6   fact-sheet and our Response to Comments combined into one

          7   document.  And within that, it explains and it responds to

          8   comments to indicate that the CFR, the Code of Federal

          9   Regulations, does specifically differentiate between

         10   non-stormwater and stormwater.

         11            So based on the regs and the Federal Registry,

         12   and the Code of Federal Registration -- Federal Registry

         13   and the Code of Federal Regulations, stormwater is not the

         14   same as non-stormwater, and therefore, must be regulated

         15   differently.

         16            Which really leads us right into the whole issue

         17   of the MALs and the NELs.  MALs, since they do pertain to

         18   stormwater, do invoke the MEP principal.  The receiving

         19   water data that the County has is not appropriate in this

         20   case to use, because it is exactly that, receiving water.

         21   And there are many confounding influences in the receiving

         22   water that are not necessarily coming from the effluent,

         23   from the MS4 system.

         24            Therefore, we based our MALs on Southern

         25   California Region-wide Arid West data, that is end-of-pipe
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          1   data.  The MALs themselves too, are consistent with the

          2   State's blue-ribbon panel.  They did give us the

          3   flexibility to come up with a statistical approach to

          4   incorporate in an action levels, and that is what we've

          5   done.  These MALs are action levels.

          6            We're open to using a different fiscal approach

          7   as recommended by the County, and in a letter to us from

          8   the County, they mention a 90th percentile.  We are

          9   willing to use a 90th percentile if that would appease the

         10   County's concern.  And it must be pointed out again, that

         11   we're going to move forward and use receiving water -- or

         12   end-of-pipe data to develop a localized MAL at the end of

         13   this next term.

         14            It was pointed out that the MALs were redundant

         15   with the existing receiving water limitation language.

         16   And I don't think that's true.  I think we finally put a

         17   numeric on some of those limitations.  Because as they

         18   stand now, they simply point to water quality standards,

         19   which perhaps, could be more stringent than the MALs we've

         20   used.

         21            The point that the MALs were more stringent than

         22   the basic plan, I think is incorrect, and was probably

         23   based on the previous version of the tentative order that

         24   did not take into account the hardened specificity of some

         25   of the numbers that we need to incorporate in coming up
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          1   with the actual action level.

          2            In the matter of the numeric effluent limits,

          3   since they are not stormwater, they are to be effectively

          4   prohibited.  And that is why they are effluent limits.

          5   But when it comes to determining compliance, there are

          6   some compounding factors, which we made provisions for in

          7   the permit.

          8            There are exempted discharges that can also be

          9   coming out of these pipes during non-storm conditions,

         10   which may be inappropriately exempted.  So we need to know

         11   if those are appropriate or not, those exemptions, and we

         12   need these numeric numbers.

         13            Furthermore, there could be other non-stormwater

         14   permits, like groundwater dewatering, and utility-involved

         15   dewatering, we need to check on those as well.  And then

         16   there is the issue of natural sources as well.  So while

         17   they are effluent limits, we have to take into account the

         18   fact that there are confounding influences in that dry

         19   weather discharge.

         20            And we think it is pretty consistent with the

         21   County's dry-weather monitoring program.  We agree that

         22   their program is -- is very good.  And we went to great

         23   lengths to try and work with their stormwater staff to

         24   change some of the constituents around, and to give them

         25   the flexibility and frequency and spacial coverage to be
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          1   in line with their existing efforts, in order to be cost

          2   neutral.

          3            In contrary to some of the slides that we saw,

          4   while a lot of the pollutants out there and their

          5   threshold levels that the County used to take action, some

          6   are very close to the numeric effluent limits that we are

          7   talking about.

          8            But for some, they are a long way from meeting

          9   the numeric effluent limits.  Namely, those associated

         10   with phosphorus and bacteria indicators.

         11              When it comes to the over-irrigation, I want to

         12   stress that we are not adding a new prohibition, we're

         13   removing an exemption to a prohibition, as all

         14   non-stormwater discharges are already to be effectively

         15   prohibited.

         16            Since it's dealing with non-stormwater, again, it

         17   is not subject to the NEP lens that the County tried to

         18   place on it.  It is required by the regulations, and,

         19   really, this is the one that surprised me in the process,

         20   and I think makes a lot of sense.

         21            We came at it from a water-quality perspective,

         22   in that we had evidence that there was a conveyance and

         23   source of pollutants, and by the Regs, they no longer

         24   allow that exemption, but in these times of drought, it

         25   made a lot of sense to me, and we thought it would be
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          1   working in concert with the other efforts that are out

          2   there.

          3            And frankly, when it comes to compliance, we

          4   think the County and the co-permittees are very close now,

          5   to being in compliance with that soon-to-be appropriately

          6   prohibited dry-weather discharge.  They are working with

          7   the water departments, they are putting ordinances in

          8   place.  And that's the very thing we want them to do.

          9            In terms of having to individually measure if a

         10   discharge -- or prohibitive discharge should be

         11   prohibited.  I liken this to the prohibition that was

         12   formerly exempted, which was power washing.  It became

         13   known that power washing was a big source of pollutants to

         14   our receiving waters.  So it was categorically no longer

         15   an exempted prohibition.  This is where we're moving now

         16   with over-irrigation.

         17            FETDs, one of the better acronyms that are out

         18   here.  Again, the FETDs only treat dry weather.  During

         19   times of wet weather, the bypass is turned on and the

         20   discharge does not go into these systems -- or the

         21   receiving waters do not divert flows into to these

         22   systems. As such, they again, are not subject to the lens

         23   of MEP.

         24            FETDs were originally allowed to be regulated as

         25   a BMP under the MS4 several years ago through a 401
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          1   certification for a Salt Creek Ozination Treatment Plant.

          2   And in that cert, we told the co-permittees that this would

          3   be an interim approach.  And that was probably back in

          4   '03.

          5            And every since then, we have been telling them

          6   that eventually you will need an interim -- or you will

          7   need an individual NPDES Permit for this discharge.  These

          8   are very similar to when a dry weather diversion is in

          9   place where the -- where the water is taken to the

         10   treatment plant, to a POTW.

         11            But in this case with these FETDs, it goes into a

         12   treatment system, some of the pollutants are treated, and

         13   it discharges correctly back to the receiving waters.

         14   Sometimes the pollutants are concentrated.  We worry about

         15   perhaps hydromodification taking place.  And we put in

         16   some monitoring provisions previously on this.  But

         17   because they are treating and discharging right back into

         18   the receiving waters, they are more appropriately

         19   regulated through an individual permit.

         20            I was a little bit surprised at the level of

         21   favor given to the Santa Ana Region 8 language when it

         22   comes to FETDs.  As that language contained therein, was

         23   almost exactly what we had in our February 2008 version of

         24   this tentative order.  Now, at that time, you heard the

         25   co-permittees argue that those provisions were overly
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          1   restrictive.  And now they are calling for them to come

          2   back into this version.

          3            The final point on the FETDs, this change to the

          4   tentative order in no way prohibits these systems or

          5   discourages these systems from being implemented.  It

          6   simply says you need to you through a different regulatory

          7   process in which to be permitted.

          8            Some comments were made that the reporting was

          9   overly onerous and too much, but we have added a provision

         10   to our tentative order that allows the co-permittees to

         11   come up with what they feel is an appropriate reporting

         12   format and submission date.  And they are to give that to

         13   us within a year.

         14            You heard some of the mayors speak that this is

         15   an overly costly permit, when it comes to the potential

         16   financial burden.  But again, I want to reiterate that we

         17   worked hard to try and limit the increased monitoring, by

         18   giving them flexibility and spacial coverage and

         19   frequencies, so they can adjust their program to be cost

         20   neutral.  Furthermore, we've even eliminated certain

         21   monitoring provisions.

         22            We have heard a lot about low-impact development.

         23   And, again, this is somewhat surprising to me the level of

         24   dissatisfaction with our latest draft.  And I hope it's

         25   only enough because they haven't had enough time to
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          1   digest, in full, the latest changes we put out.

          2            Our goal is to be very consistent with the Santa

          3   Ana Region 8 Permit.  And we built on the process that

          4   Gary Brown had spoken about earlier where the co-permittees

          5   were meeting with NRDC and with Gary's group.

          6            One of the commenters suggested that the effected

          7   impervious area, that five percent EIA that U.S.E.P.A.

          8   wanted back in February and now they don't want now, is an

          9   inappropriate number to have there in there.  Well, that's

         10   no longer there.

         11            We're building upon the knowledge that is being

         12   accrued through the stakeholder-driven processes where

         13   people are coming together.  And what's been decided upon

         14   in Ventura and the Santa Ana, is this 85th percentile

         15   capture.  And what's what we've included.

         16            The ability to have credits and considerations

         17   for historic zones or other types of design practices, can

         18   be incorporated into the substitution program that the

         19   co-permittees are to develop.

         20            Contrary to what you heard earlier, this -- this

         21   provision is not a zero discharge provision.  It's the

         22   85th percentile retain and capture or biofilter.  And if

         23   you can't do that, then conventional BMPs can be used as

         24   part of the substitution program.  Anything over that 85th

         25   percentile is free to leave the site.
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          1            The 85th percentile for Southern Orange County

          2   account -- amounts to about .7 inches in a 24-hour period.

          3   So any rain greater than .7 inches in 24 hours, will not

          4   need to be treated by LID.

          5            In regards to the hydromodification requirement,

          6   that does not exempt hardened channels.  What we're asking

          7   for here is the co-permittees, as part of developing their

          8   hydromod control plan, look at hardened channels and try

          9   to determine what the critical flows are that would do the

         10   work in that channel, if it was natural.

         11            We think there are some possibilities by looking

         12   upstream, by looking at neighboring channels, by having a

         13   sense of the geological conditions below that channel.

         14   And then to require, on new development prior to new

         15   development projects, similar hydromodification controls.

         16            This is the only way to restore the beneficial

         17   uses of that hardened channel and to protect the physical

         18   and biological integrity of that channel.  As you saw

         19   earlier, we have IBI scores that are poor to very poor

         20   throughout the majority of Southern Orange County.  A lot

         21   of that came about when we did not have toxicity data or

         22   chemistry data that showed that that was the cause.  So we

         23   really think the cause is the physical alteration of our

         24   watersheds and of our channels.

         25            TMDLs, the requirements as specified in the
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          1   tentative order do require that BMP -- the BMP program be

          2   put in place, and that allows them to iterate their

          3   programs.  There is interim targets to meet a 50 percent

          4   reduction, a finally, a 100 percent reduction in 10 years.

          5            And then after ten years is when you must meet

          6   the new waste load allocation.  This gives the

          7   co-permittees incredible flexibility to use their BMPs in

          8   an iterative manner to meet that target in ten years.  But

          9   that's the end date, we've got to get to that number

         10   eventually.

         11            As far as the natural source exclusion goes, it

         12   is allowed; but it needs to be developed through the TMDL.

         13   And the TMDL would then need to be amended, at which point

         14   by regs, we would come back and make our permit consistent

         15   with the assumptions of that TMDL.

         16            With respect to retrofitting, Brad found that the

         17   City of Dana Point did a good job of showing, I think,

         18   some of the kinds of things that can be done in

         19   retrofitting.  They're doing a lot of conservation

         20   efforts, they're doing a lot of cleanup efforts.

         21            But it's important that we remember, too, that

         22   there is beneficial uses up stream in some of those

         23   treatment systems.  And we can't just have an ozination

         24   plant down near the coast to protect the ocean beneficial

         25   uses.  We are mandated to protect, through water quality
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          1   protection, the beneficial uses upstream of a lot of those

          2   treatment works.

          3            And retrofitting is not something that they have

          4   to do.  We're asking them to explore opportunities for

          5   partnerships for areas where they can do it.  And it

          6   sounds like some of the cities, some of the co-permittees,

          7   are already taking the lead and recognize the benefits of

          8   retrofitting to improving water quality.

          9            Finally, again, I want to recommend -- or mention

         10   the Environmental Protection Agency, while not here today,

         11   has lent their support for the removal of the

         12   over-irrigation, for the TMDL waste load allocations to be

         13   included, and for the numeric effluent limits.

         14            The permit, as before you today, moves this

         15   process incrementally forward to the eventual goal of

         16   meeting water quality standards throughout our receiving

         17   waters.  We are somewhat in our infancy in this program,

         18   but it is time to take a step forward.

         19            If you have any questions, I would be happy to

         20   answer them.

         21       MR. CHAIRMAN:  Questions of Mr. Smith or the

         22   co-permittees?

         23       MR. DESTACHE:  Okay.  The first one is easy.  I was

         24   wondering if you could hand me that book that the Federal

         25   Register is in, open it up and find the pertinent section
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          1   in the 402 that he read from, just so I can read the text,

          2   please.

          3       MR. NEILL:  The 402(p) of the Clean Water Act --

          4       MR. DESTACHE:  Please.

          5       MR. NEILL:  -- is in the Federal Code of Regulations.

          6   So this is the implemented regulations of the Clean Water

          7   Act.

          8       MR. DESTACHE:  That's what I thought he said.

          9       MR. NEILL:  And so this doesn't include the 402(p),

         10   but Chad's got a copy for you.

         11       MR. DESTACHE:  Mr. Boon had a graphic -- or rather a

         12   table, comparing the MALs with the basin plan; one in

         13   particular, nickel.  Did you guys get this?  Did you get

         14   copies of these?

         15       MR. SMITH:  We've seen a copy.

         16       MR. DESTACHE:  You've seen a copy?  Is this an

         17   apples-to-apples comparison of what's in the basin plan,

         18   or is this just playing with the numbers?

         19       MR. NEILL:  No, it's not.  I believe the nickel number

         20   presented was a municipal drinking water.  And I can find

         21   out.  It's an MCL; is that correct?  MCL --

         22       MR. SMITH:  Maximum contaminate --

         23       MR. NEILL:  -- level, for those beneficial uses that

         24   include drinking water.

         25       MR. DESTACHE:  Okay.
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          1       MR. NEILL:  Which isn't protective for other

          2   beneficial uses, such as for wildlife.

          3       MR. DESTACHE:  Okay.  Thank you.

          4       MR. LOVELAND:  There was a couple commenters who

          5   mentioned that the co-permittees were not in compliance the

          6   2002 permit.  Could you, kind of, briefly, address that?

          7       MR. SMITH:  First off, we -- we haven't taken any

          8   enforcement actions against the co-permittees.  I'm not

          9   sure what specific conditions the commenter was commenting

         10   about within -- within the permit.  There is some very

         11   strong language though, contained in the existing version

         12   of the tentative order.

         13            Namely, those prohibitions for non-stormwater are

         14   to be effectively prohibited, and as others have

         15   mentioned, the receiving water limitation language that

         16   says that we must be protective of water quality

         17   standards.

         18            And water quality standards include beneficial

         19   uses, the numeric water quality objectives, and the

         20   narrative water quality objectives, and the

         21   anti-backsliding policy -- and degradation policy, I am

         22   sorry.  So perhaps they were mentioning those provisions

         23   of the permit.  But officially, we have not taken any

         24   enforcement action against them.

         25       MR. LOVELAND:  My question is for the co-permittees.  I
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          1   heard a lot of discussion about, this is too costly, or

          2   there are elements about it that are too costly, and we

          3   should be doing a cost-benefit analysis, but I heard zero

          4   information about that.

          5            Has anybody done any cost-benefit analysis, and

          6   does it apply to any part of these regulations that you

          7   say do not rise to the level of being an effective use of

          8   the money?

          9       MR. MONTEVIDEO:  Now?  Should I take the podium?  I

         10   think the issue --

         11       MR. CHAIRMAN:  Turn your mic on.

         12       MR. MONTEVIDEO:  I think you've put your finger on the

         13   issue, and that is, we're not aware that the analysis has

         14   been done.  And that's the point.  It needs to be done if

         15   you go beyond the requirements of federal law.  The

         16   reference to 40(p) -- 402(b) 3 -- and I have a copy here

         17   in my hand.

         18            When you read this language, it talks about

         19   applying MEP to the discharge of pollutants from the MS4.

         20   It doesn't distinguish MEP, based on stormwater versus

         21   non-stormwater.

         22            So if you decide to apply numbers to dry

         23   weather -- call it whatever you want to call it.  But, if

         24   you decide to apply numbers to dry weather, you then get

         25   into that slide that I showed you, that means that you

                                                                      210

�
Page 210

0005282



B2205wqsd-full copy 070109

          1   have to -- you're going beyond federal law, what federal

          2   law requires, and therefore, you have to comply with State

          3   law.

          4            And so the analysis would need to be done to

          5   support findings in your permit.  So if you adopt a set of

          6   provisions in your permit that go beyond federal law, you

          7   have to show that you have complied with State law.

          8            Meaning you have to have findings in evidence to

          9   prove that the economic impacts was evaluated, that it's

         10   reasonably achievable, et cetera.

         11            So that's where the analysis comes in.  And it

         12   would have to be done to support a -- a provision that

         13   goes beyond the requirements of federal law.

         14       MR. LOVELAND:  Yes.  You have gotten into a fine point

         15   that I was -- I was not heading towards.  I was really

         16   talking about, you have throw something against the wall

         17   to see if it will stick here, that's it's too costly, but

         18   I haven't heard any numbers.  So --

         19       MR. MONTEVIDEO:  Right.

         20       MR. LOVELAND:  -- what your argument is well, you guys

         21   haven't done any analysis, so you can't do this.

         22       MR. MONTEVIDEO:  Well, I am not saying that you can't

         23   necessarily do it.  I guess the point I'm making is the

         24   analysis has to be done, but the analysis should be done

         25   by staff, by your staff.  And then you evaluate.  It is
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          1   not to say that we can't provide any input --

          2       MR. LOVELAND:  No.  What I'm asking is there, is there

          3   a reason for your objection, or are you just throwing it

          4   out?  Do you got some order of magnitude or some feeling

          5   about it?

          6       MS. SKORPANICH:  Mary Anne Skorpanich, County of

          7   Orange.  We have not done a comprehensive economic

          8   analysis, but we do know, based on the programs that we

          9   are implementing now, for example, to do a comprehensive

         10   program of enforcement, we would have -- on

         11   over-irrigation -- we would have to have people that we

         12   don't have on staff today, going out and -- and writing

         13   tickets or writing warnings to people who are

         14   over-irrigating.

         15            We would need to do that during daytime hours,

         16   during normal business hours, but also outside the normal

         17   business hours, because for the most part, people that do

         18   have automatic sprinkler systems are irrigating very early

         19   in the morning or during the night.

         20            And, in fact, the new water conversation

         21   ordinances that are going in as a result of ABAT and the

         22   regulations are -- are forcing people and telling them

         23   that they have to irrigate during the night.

         24            So, I mean, we just know that it is going to

         25   require the staff to do more things that we anticipate are

                                                                      212

�
Page 212

0005284



B2205wqsd-full copy 070109

          1   going to cost money.  But no, we have not, sort of,

          2   through that financial analysis to analyze how much more.

          3       MR. LOVELAND:  That kind of leads into one of the

          4   other questions that I had, which was:  With regard to the

          5   over-irrigation issue, there really is two facets of our

          6   community that deals with this.  One is the water

          7   conservation side, and one is the water quality side.

          8       MS. SKORPANICH:  Uh-huh.

          9       MR. LOVELAND:  And, obviously, on the water

         10   conservation side, the water agencies, including those

         11   cities that provide their homeowner service or whether it

         12   be a district from within the city or county area, all

         13   implementing regulations which regulate this same thing.

         14            And my question, I guess, was going to be of the

         15   Board staff, but I would also direct it to you is:  Have

         16   you done anything with regard to discussing how the

         17   connectivity works, and how it might be made to be cost

         18   effective by working together, as opposed to just going

         19   likely on our two separate ways?

         20       MS. SKORPANICH:  On behalf of the permittees, we have

         21   worked with water agencies both in developing our

         22   ordinances for compliance with 1881.  We have worked on

         23   jointly funding, and, sort of, advertising the marketing

         24   for smart technology for irrigation systems with the water

         25   agencies.
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          1            They are only two permittees in this part of your

          2   region, in the Orange County part of the San Diego Region,

          3   that actually are water providers themselves.  The

          4   remainder of the area is serviced by special districts

          5   that -- that provide water services.  So there has been

          6   quite a bit of collaboration between the permittees.

          7            We also are anticipating in integrative regional

          8   water management plans, where we have developed in concert

          9   with water agencies, broad programs that cover the entire

         10   San Juan Hydrologic area.  And we are looking at both

         11   water conservation and runoff reduction, because we see

         12   them paired together.

         13       MR. CHAIRMAN:  Now, that kind of all sounds as though

         14   that requirement is not as onerous as we were led to

         15   believe.  It sounds like there is a lot of partnerships

         16   that are developing already.

         17       MR. SMITH:  I believe Mr. Loveland was also directing

         18   that question to staff.  And from our perspective, the

         19   ordinances that they are coming up with to conserve water,

         20   that's fine.  As long as it does what it needs to do to

         21   effectively prohibit these over-irrigation, then it

         22   doesn't matter what the real cause of the ordinance is.

         23            If they have it on the books, then they are going

         24   to probably be in compliance with our permit.

         25            And as far as the extra cost goes, I think as
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          1   part of their ECEDP, which is Elicit Connection Elicit

          2   Discharge Program, they can simply tie it in there.  Their

          3   code enforcement officers would have one more code to look

          4   for.

          5            And, frankly, I think, for a lot of people who

          6   are doing illicit discharges now, are probably not doing

          7   it in broad daylight anyway.  So they probably should be

          8   implementing those things now.

          9       MR. LOVELAND:  Well, my experience is that almost all

         10   of those agencies are doing it, and they are spending

         11   money to do it.  And so there is some enforcement going

         12   on.

         13            And my concern is that we've got two agencies

         14   here -- well, actually, more than two -- one, on the water

         15   quality side of the Regional Board, and multiple agencies

         16   on the water supply side who are going down parallel paths

         17   and putting the blinders on and not looking at each other

         18   there, and I think that's foolish.

         19            And especially, when it comes to my other

         20   question about the cost.  There is a cost to this and I

         21   would like you to respond to Mr. Montevideo's issue about

         22   whether or not staff is obligated to do a cost-benefit

         23   analysis on any of this.

         24            We simply, you know, the other side of this

         25   argument, I think it's imperative that the co-permittees
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          1   not just cry wolf over the cost of things; neither is it

          2   beneficial for the other side of the coin to say, oh, we

          3   should whatever we need to spend.

          4            We can't spend whatever we need to spend.  We

          5   can't have unlimited amount of funds going in there.  And

          6   so we need to be cost effective about what we are doing.

          7   So is his argument holding any water, as far as you're

          8   concerned?

          9       MR. SMITH:  Well, let me answer the first part of your

         10   question, the cost of enforcing this ordinance.  And we

         11   are aware of the efforts on the conservation side.  And

         12   co-permittees have shared language with us in their

         13   partnerships they are developing with the water districts.

         14            And there maybe parallel paths, but I think the

         15   ending that we're getting to, the ordinance that must be

         16   in place, it can be one ordinance by one code enforcement

         17   officer that satisfies both requirements.

         18            As far as Mr. Montevideo's comment, it really

         19   hinges on the issue of non-stormwater versus stormwater.

         20   If we're going above and above the Federal Regulations,

         21   then there are other provisions within State law that must

         22   kick in.  And that's when a full-blown economic analysis

         23   must be considered.

         24            At the level of the permit here, we do have to

         25   take into account some economics, but not to the depth
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          1   we're going to do an economic analysis of the costs

          2   associated with implementing or removing a reduction 

          3   from the prohibition.

          4       MR. DESTACHE:  I have got to go back to the same 

          5   point that I raised before, because it goes to what 

          6   Mr. Montevideo brought up, and the prior theme that gives 

          7   me cause about moving forward with this, the whole range 

          8   of issues that have been brought before us, is the unfunded

          9   mandates issue.  Because it doesn't do us any good to pass

         10   a permit and then have years of litigation, and then go

         11   through this whole process again.

         12            So it's better to give this a careful read on the

         13   first go-round.  This section that I was given to support

         14   the argument that stormwater does not include runoff, does

         15   not support your argument.  This section says:

         16            "The municipal storm," excuse me,

         17            "permits for discharges from

         18            municipal storm sewers shall include,"

         19            romanette 2, shall include:

         20            "a requirement to effectively

         21            prohibit non-stormwater discharges

         22            into the storm sewers, and"

         23            Okay.  So you could read this consistently with

         24   this interpretation.  It doesn't allow it.  It prohibits

         25   waste water from getting into the sewer.  It could, you
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          1   know, you could read it consistently with this

          2   interpretation that it includes runoff.

          3            The final romanette that you cited that is

          4   referring to stormwater, does not include the word

          5   "stormwater."

          6            It says, romanette 3:

          7            "Shall require controls to reduce the

          8            discharge of pollutants to the maximum

          9            extent practicable, including best

         10            management practices, controlled

         11            techniques, system design, engineering,

         12            and such other provisions."

         13            And so there is no inconsistency with this read

         14   of the word stormwater, and this section right here.  So

         15   again, where do we find this bifurcation here that

         16   stormwater doesn't include runoff?

         17       MR. SMITH:  If you go back -- excuse me.  If you go

         18   back to the title of 402(p), it details specifically with

         19   municipal and industrial stormwater.

         20            So now, we have to go back to the definition of

         21   what is stormwater.  And that's where we have snow melt,

         22   precipitation, and surface drainage.

         23            And then to further go, you got to figure out

         24   what surface drainage means.  And that's where we look to

         25   the Federal Registry.
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          1       MR. DESTACHE:  I can help you with that first bit

          2   there.  If you use A, B, and C; C is something different

          3   than A and B.  That's the way you interpret the statute,

          4   or that regulation.  So runoff, snow melt runoff, and

          5   surface runoff and drainage are three different things.

          6            So surface -- if that is the definition of

          7   stormwater, then surface runoff and drainage is something

          8   different than water runoff, snow melt runoff.

          9            And then you would have the definition of

         10   stormwater.  It's A, B, and C. You've got three different

         11   things there.  Somebody has got to give us something,

         12   whether it is Ms. Hagan or --

         13       MS. HAGAN:  I don't have the definition of stormwater

         14   in the regulations, but I do want to point out that in the

         15   Code of Federal Regulations, romanette C, would be

         16   non-stormwater, illicit discharge, prohibitions.

         17            And some talk about preventing illicit

         18   discharges; however, certain categories are not allowed

         19   unless they are determined to be a source of pollutants.

         20   In which case, they must be prevented, not simply -- not

         21   simply controlled to the maximum extent practicable.

         22       MR. DESTACHE:  You said that's in the Code of Federal

         23   Regulations?

         24       MS. HAGAN:  That's correct -- for the stormwater

         25   program.
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          1       MR. DESTACHE:  Oh, okay.  But it's -- it's not in the

          2   statute that I was reading.

          3       MS. HAGAN:  Correct.

          4       MR. DESTACHE:  We can -- I can debrief this issue a

          5   little bit better before we come back on this permit --

          6       MS. HAGAN:  Sure.

          7       MR. DESTACHE:  -- to make sure we're a little bit more

          8   comfortable with on this glaring issue of unfunded

          9   mandates.  And in terms of where we're going to be with

         10   the unfunded mandates' summation and the current petition

         11   against our -- or the San Diego Permit.

         12            Where are we going to be by the next time we

         13   meet?  Are we going to get any ruling from that commission

         14   by the time we meet again?

         15       MS. HAGAN:  No, I don't think we'll have anything --

         16   here we go.  I don't think we'll have anything at that

         17   point, but I am confident that the requirements that are

         18   in the permit, the tentative order, are required by the

         19   federal authority and do not exceed federal authority.

         20   And that falls under the Section 402(p)3 -- (b)3, which

         21   says that:

         22            "The permit shall require controls

         23            to reduce the discharge of pollutants

         24            to the maximum extent practicable,

         25            which includes such other provisions
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          1            as the State determines appropriate

          2            for control of such pollutants."

          3            And that interpretation was upheld in the BIA

          4   case.  And so I think that -- that the requirements 

          5   that are already included in the permit do not exceed 

          6   the federal law requirements.

          7            You know, under the argument that -- that an

          8   analysis under state law does need to be done, it would

          9   require you to evaluate economics.  It doesn't require a

         10   cost-benefit analysis in any case, even if you were

         11   proceeding under -- proceeding under state law, which I

         12   don't believe you are.

         13            However, you are considering economics and the

         14   information that is being provided and included in the

         15   record.

         16            But I do think we can get some clarity on the

         17   definition of the stormwater versus the non-stormwater

         18   issue for you, certainly before the -- you would take

         19   final action on this permit.

         20       MR. ROBERTUS:  I can try to provide some

         21   clarification, if that helps.

         22       MR. RAYFIELD:  I just have a couple of comments on the

         23   irrigation -- on the over-irrigation issue.  And right

         24   now, I note in this -- the prior conversation is really

         25   directed at that, but as a sitting member on a Water
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          1   District Board.

          2            I think that the -- that this issue is going to

          3   be pretty much quelled in the next three years, by the

          4   fact that the water districts are being mandated by, not

          5   only Western Municipal Water District, but MET and all the

          6   providers for all of the water districts to eliminate any

          7   overwatering.

          8            It is going to be critical to saving our water

          9   supply.  That doesn't mean that we're going to have people

         10   that just ignore the rules.  But what it -- what it does

         11   mean, is that it will give us the ability to narrow the

         12   look at what pollutants are, non-stormwater events,

         13   non-rainfall snow events and be able to chase those

         14   pollutants down, and I think that's critical.

         15            Because right now, we're diluting all that to dry

         16   weather effluent that is coming out of those MS4s.  And I

         17   think that it is going to come to that relatively quickly.

         18            I have a couple of questions for Mr. -- for staff

         19   or for Mr. Smith.  You stated that in the MALs, that you

         20   use an end-pipe data as a basis for action levels; have

         21   you defined those?

         22       MR. SMITH:  Defined the actual -- actually, defined

         23   what the A -- what the MALs are?

         24       MR. RAYFIELD:  Yes.

         25       MR. SMITH:  Yes.  They are contained in our latest
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          1   updates in our errata.  They have changed somewhat the

          2   moment we put out the original tentative order.  And we

          3   are now taking into consideration hardness that needs to

          4   be accounted for when you are dealing with the metals and

          5   the toxic level that is there.

          6            And I think that kind of gets back to the earlier

          7   question that we heard about in nickel.  And I think what

          8   had happened was, originally, that criteria did not take

          9   into account, but we have since adjusted that to take it

         10   into account.

         11            And it's not our intent to make it any more

         12   restrictive, you know, even 50 years down the road, does

         13   it meet the plan objectives, or any other appropriate 

         14   water quality standards?

         15       MR. RAYFIELD:  And I have read that there were levels,

         16   but it -- it seemed to me that you were either adding or

         17   increasing levels or adjusting them.  And I don't know if

         18   you're going to add constituents to that order.

         19       MR. SMITH:  It is not our intent to add any.  The only

         20   thing we might change is the way we calculate what is the

         21   actual number.  It's the same data set we will be using,

         22   the same constituents.

         23            Right now what we have done, is we have taken the

         24   median values, which is the very standard value, and then

         25   added health standard abbreviations on top of that.
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          1            Other statistical approaches could be taking a

          2   straight 80th percentile data, or a straight 90th

          3   percentile data, and using that action level.

          4            Orange County is advocated for the 90th

          5   percentile action level, but it would be the same

          6   constituents.

          7       MR. RAYFIELD:  And I'm trying to get to the point

          8   where the next time we meet on this, that we're pretty

          9   much set on where we are going with -- with the action

         10   levels.

         11            Because, if we do not -- if we do not set those,

         12   then the co-permittees are going to have an issue, but it's

         13   a moving target.  And I want to make sure that that's not

         14   the case.

         15       MR. SMITH:  In the sixth version that we'll put out,

         16   we'll include it as a 9Oth percentile.

         17       MR. RAYFIELD:  I have a couple of other questions.  On

         18   LEDs -- I think you answered the question, but you're

         19   going with a 85 percentile capture?

         20       MR. SMITH:  Yes.

         21       MR. RAYFIELD:  Which really doesn't mean zero

         22   discharge?

         23       MR. SMITH:  Correct.  Anything above that 85th

         24   percentile storm, which is .7 inches in 24 hours, is free

         25   to leave the site.  And if the 85th percentile storm must
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          1   be retained on site or put through LID biofiltration,

          2   those are the two requirements.

          3            The biofiltration is a little different than this

          4   retaining it on site.  And those and provided directly in

          5   our permit.  If you can't meet those two requirements,

          6   then you must go into the substitution program.

          7       MR. RAYFIELD:  And as a additional question, are we

          8   looking at construction standards for biofiltration LIDs?

          9   Because I'm interested in really setting the stage for

         10   what is acceptable under the permit, so that there is some

         11   modum of assurance that they are going to get there with a

         12   construction standard BMP.

         13       MR. SMITH:  Really, that 85th percentile is the design

         14   storm that their construction must be targeted to keep on

         15   site or biofilter it.  So that's what we established in

         16   the permit.

         17       MR. RAYFIELD:  Okay.  You're -- so basically what I am

         18   hearing, is that you're accepting of whatever design

         19   comes, as long as it meets the standard?

         20       MR. SMITH:  Correct.

         21       MR. RAYFIELD:  Okay.  So -- because that's a -- that's

         22   a moving target.  As we all know, the technology -- not --

         23   not the 85th percentile, but the construction standard's 

         24   a moving target because there is always new innovative

         25   technologies to do that.
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          1       MR. SMITH:  Certainly.  And that flexibility is built

          2   in.

          3       MR. RAYFIELD:  Okay.  All right.

          4       MR. DESTACHE:  I certainly want to get this right, and

          5   I think I now understand what Miss Hagan said.  But even

          6   if some former district attorney came up with this

          7   decision in this case, it's wrong.  It's just not the

          8   correct way to read a statute here.  We've got something

          9   straight and on-point that says that the -- that the:

         10            "permits shall include a requirement

         11            to effectively prohibit non-stormwater

         12            discharges into the storm sewer, and"

         13            And then it goes on with the description of what

         14   it means to have maximum extent practicable.  Then there's

         15   the broad hook of what maximum extent practicable means.

         16            And it says:

         17            "Such other provisions as the

         18            administrator or State determines

         19            appropriate for control of such

         20            pollutants."

         21            To rope it up and turn around to go back to this

         22   other provision and say because of that hook right there,

         23   you can say that there is no stormwater -- non-stormwater

         24   can't go into the stormwater permit it's just -- it's not

         25   -- it's not the same section.  Does that make sense?
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          1       MS. HAGAN:  Not -- can you say that -- are you

          2   referring to the context of numeric effluent limits for

          3   non-stormwater?

          4       MR. DESTACHE:  I'll tell you exactly where I am.  But

          5   I'm in 402 --

          6       MS. HAGAN:  No.  I know where you are going with that.

          7       MR. DESTACHE:  Okay.

          8       MS. HAGAN:  I am just trying to recall if you're

          9   discussing this in the context of numeric effluent limits

         10   for non-stormwater discharge.

         11       MR. DESTACHE:  I was going back to the original point

         12   of the -- the distinction between whether or not runoff

         13   should be considered stormwater.

         14       MS. HAGAN:  Okay.

         15       MR. DESTACHE:  And we're saying that runoff can't get

         16   into the stormwater system, or because of that

         17   prohibition, we're going to be able to establish the

         18   numeric limits; right?

         19       MS. HAGAN:  Well, you -- you under -- under the 9th

         20   circuit case -- you can impose numeric limits if you want

         21   to, in any case.  So then, you're authorized to do that.

         22       MR. DESTACHE:  I'm sorry.  This isn't -- we're back

         23   to -- Catherine, I am going to drop the question because I

         24   am just belaboring the same point, and I don't want to let

         25   everybody else get into the aggravations.
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          1       MS. HAGAN:  What I would like to do is -- what I'll do

          2   after hearing from everybody today is make a note of this

          3   into the transcript and provide some guidance for you

          4   before your next meeting.

          5       MR. DESTACHE:  Thanks.

          6       MS. HAGAN:  Thank you.

          7       MR. CHAIRMAN:  I just have a general comment, and

          8   then, I would like to hear from each Board Member

          9   regarding specifics -- any specifics they would like to

         10   ask staff to respond to, in what I hope is the final

         11   version.

         12            I would like to remind the Board Members that we

         13   did instruct staff at the previous hearing on a number of

         14   issues, I think you're all familiar with.  But, let me

         15   just read them:

         16            To seek greater emphasis on measurable

         17   performance based criteria, which they've done; to

         18   re-evaluate low-impact development and hydromodification

         19   requirements, that's been done; to examine consistency

         20   between Southern California MS4 Permits.

         21            And we've heard a discussion about the pros and

         22   cons of being able to do that.  We have been able to --

         23   the staff has been able to do that in some instances and

         24   in other instances not.  In part, I suppose the not is

         25   because each region -- well, Southern Orange County is a
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          1   little different from the North.

          2            But at some level, there are enough similarities

          3   that we can provide those consistencies; remove the

          4   tentative order -- from the tentative order regulational

          5   facilities that extract, treat and discharge, something.

          6   And that's been done; to effect removal and to include 

          7   all applicable TMDL waste load allocations adopted by 

          8   the Regional Board and further by the U.S.E.P.A.

          9            My general comment beyond that is that this

         10   permit has been in process now for a couple of years.

         11   It's long overdue that we put this thing to bed.

         12   Obviously, we want to do a good job on it.  And we want

         13   to, as much as possible, for everybody to come together 

         14   on the financial permit.

         15            But as Board Members, I think we have a

         16   responsibility at some point, to move -- to move this

         17   permit to final approval.  And I'm hoping that we can

         18   provide staff with some fairly specific comments or

         19   recommendations that will allow that to happen.

         20            And with that, I would like to have responses

         21   from the various Board Members.  Kris, Do you want to

         22   begin?

         23       MR. WEBER:  Yeah.  This is directed to the staff.

         24   Having heard a number of the co-permittees talk about the

         25   inconsistencies that they felt with the Region 8 Permit
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          1   versus the tentative order for the South County Permit.

          2            I'm wondering if -- with the concurrence of my

          3   fellow Board Members, if a matrix wouldn't be useful

          4   outlining the major components in the permit, and the

          5   similarities or differences between the Region 8 and the

          6   Region 9 Permit.  And where we do have differences, just

          7   with the rationale behind that, I think might be a useful

          8   tool.

          9       MR. LOVELAND:  I would jump on that bandwagon, too.

         10   The consistency between the San Ana Region and the 

         11   San Diego Region within Orange County, especially if 

         12   Lake Forest is the poster child, as they claim, for 

         13   splitting a land-use authority agency, that's assuming 

         14   Orange County has been a problem with that same category, 

         15   I don't know about any other agencies.

         16            That really is not a good thing, and somehow we

         17   need to reconcile that.  To what degree, I'm not sure.

         18   But I think Kris' suggestion of a matrix can help to

         19   define what is really important with the consistencies or

         20   inconsistencies and what is not.

         21            The only other comment I had was, there was a

         22   letter from the -- from the County of Water Authority 

         23   (sic) with regard to maybe what is an unintended 

         24   consequence with the LID issue and groundwater recharge 

         25   on Camp Pendleton.
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          1            And I would like to be sure that we address those

          2   issues that might indicate a -- this maybe where our

          3   substitution comes in, where we want runoff for recharging

          4   purposes, or maybe we don't.  But that seems to me to be

          5   also a legitimate concern.  So I would like so see what

          6   maybe is the resolution to that.

          7       MR. CHAIRMAN:  Yeah.  I agree with Kris' suggestion.

          8   But I would also add, that one thing we must be careful of

          9   for the co-permittees in Region 8, be careful what you ask

         10   for.  You may not like what comes out of it.  But I think

         11   that overall, that's an excellent suggestion.

         12       MR. ANDERSON:  My only general comment, Kris, is that I

         13   thought that actually, we were all pretty close, and I was

         14   wondering why we're having so many workshops.  And then

         15   after getting the permit and reading it, I can see why it

         16   was necessary.  So I hope we don't have to rewrite it all

         17   again; okay?  We're going to narrow it down to the last

         18   few.

         19            My one comment on LID, it is a great tool.  I do

         20   share the concern about the groundwater recharge.  It may

         21   not always be the best tool.  I know we want clean runoff,

         22   and LID is one way to help accomplish it.

         23            And we may need to figure out a way to address

         24   the clay soils in Southern Orange County and in -- in lid

         25   -- LID because it might not be appropriate to recharge in
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          1   those areas.

          2            So other than that, the over-irrigation runoff, I

          3   think its solvable.  And I think -- I think the water

          4   districts are going to take care of it for us pretty

          5   quick.

          6       MR. LOVELAND:  You're optimistic.  I agree with Kris'

          7   suggestion, I think that would be a big help.  On the

          8   point that hasn't been made, I believe the City of 

          9   Laguna Niguel and perhaps some others requested an 

         10   extension of time to respond to the latest errata, and 

         11   I think we should grant that, maybe toward to the end 

         12   of July or somewhat.

         13            On the matter of whether or not the runoff is

         14   stormwater or not, in thinking that, well, with

         15   conservation, kind of will be taken care of, there is a

         16   minor point to think about in that.

         17            I recall that a lot of irrigation is done with

         18   reclaimed water, which is not really subject to the

         19   conservation.  And the last thing I think we want is

         20   reclaimed water running into the storm drains from

         21   over-irrigation.

         22            So I do think we need to think through that one,

         23   and figure out how that would be dealt with that, because

         24   again, water is the transport of the pollutants, not as --

         25   one speaker I think today, cautioned us that if we try to
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          1   control water, people will think that potable water is

          2   undrinkable or shouldn't be drunk, and that's kind of got

          3   the -- got the logic mixed up.

          4            I am concerned about the reporting requirements.

          5   And it does seem to me we have a difference of opinion

          6   between the permittees and our own staff.  And I find

          7   myself unable to sort out that difference.

          8            I kind of think it's maybe a communication

          9   problem, but I'm hoping between now and -- let me say more

         10   than hoping, I expect, that between now and the time we

         11   revisit this thing in October, that either we have an

         12   agreement between the permittees and our staff that the

         13   reporting requirements and associated costs are no greater

         14   under this permit than the current permit or failing that,

         15   a very precise explanation of where any additional costs

         16   to the permittees or co-permittees might occur.

         17            And I would also hope, I, like Mr. King, was

         18   concerned about the unfunded mandates.  And if, in fact,

         19   it's the belief of the co-permittees there are some, I

         20   would like the specifics on exactly what they are.

         21       MR. LUKER:  I would like to just add to Mr. Rayfield's

         22   comment on the public comments to the fifth version of this

         23   permit.  And that is, in order to really clarify and have

         24   a good explanation on the staff, they had requested, and I

         25   believe this is the reason they requested it, that 45 days
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          1   after you revise the permit to close comments; is that --

          2       MR. SMITH:  Yes.  That was my suggestion.

          3       MR. LUKER:  And I would like to see that happen

          4   because then we can get a consistent response that can be

          5   reviewed by the co-permittees at that time also.

          6            And because apparently, we are running into an

          7   issue where -- where the response came out on the 18th --

          8   or the 19th after -- or the 18th before the 19th when we

          9   finally heard -- or saw the final revision.  So I think

         10   that's critical.

         11       MR. DESTACHE:  I would like to thank the staff for all

         12   the hard work you've done to -- to narrow all the issues

         13   here.  And when we come back again, it would be helpful,

         14   instead of such a broad range of issues, that if you focus

         15   on the real couple of issues that -- that -- then, we can

         16   tweak them as opposed to raising the same ones over and

         17   over again.

         18            The unfunded mandate issue is where I'm hung up

         19   here.  And maybe the State would be happy to make a

         20   mandate and fund it.  Maybe, they could give us all IOUs.

         21   I have to laugh to keep from crying.

         22            So anyway, I do see the stormwater definition is

         23   the one where I'm hung up a little bit.  And I think that

         24   definitely creates a hook for us as far as unfunded

         25   mandates and future litigation.  And you guys are working
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          1   hard on this thing, so let's just make sure we hammer this

          2   issue out and don't leave something there.

          3            I used to have to defend the City of San Diego,

          4   the City Council's decision, so I know the idea of they

          5   always wanted to get something done that I would spend

          6   years and there wasn't anything you can do about it.  So

          7   it's better to correct this on the front end, than to come

          8   back and try to be unscrambling it and going through this

          9   whole process again.

         10       MR. SMITH:  If I could just --

         11       MR. CHAIRMAN:  Would you summarize --

         12       MR. SMITH:  Yes.

         13       MR. CHAIRMAN:  -- just so I can understand.  I'm not

         14   sure that --

         15       MR. SMITH:  Um --

         16       MR. CHAIRMAN:  -- that our lists agree.

         17       MR. SMITH:  Well, I'm looking at creating a matrix on

         18   the differences between the Santa Ana Order and our

         19   tentative order; addressing the issue of Camp Pendleton's

         20   concerns about water rights.  I think there is language

         21   that Camp Pendleton suggested that we could easily add 

         22   to that.  That shouldn't be too hard to do.

         23            Mr. Anderson and the clay soils, I think we've

         24   already addressed that in the substitution program as an

         25   infeasibility.  So I can take a look at that section and
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          1   take another moment or two to make sure its clear.

          2            You also mentioned that the water districts will

          3   solve this.  And now, we're thinking again, that the

          4   ordinance that are working in parallel should solve

          5   this.

          6            The issue with the comment period and it is my

          7   recommendation that you take the latest version of the

          8   errata, which was an evolving document.  Several of those

          9   came out, leading up to that last one on the 18th, which

         10   we shared with the co-permittees and all interested

         11   parties.

         12            But that we came back, added the Camp Pendleton

         13   language.  We cleaned up some stuff to address the

         14   definition of stormwater.  And we put out a clean sixth

         15   draft, and then we closed the comment period 45 days 

         16   after that draft was out.

         17       MR. CHAIRMAN:  And the mandates.

         18       MR. SMITH:  Yeah.  The over-irrigation, too.  And 

         19   when it comes to recycled water, the water districts are

         20   already requiring recycled water permits not let that

         21   water be recycled.  And that's how that's handled as

         22   another permit.

         23            The reporting requirements, what is the

         24   difference in cost?  Is there one?  And if there is, 

         25   find out where it is and what it is.
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          1            And the unfunded mandate issue as it really

          2   pertains to the definition of stormwater.  So I think

          3   that's my directions.

          4       MR. CHAIRMAN:  Okay.  Anything else?  Mr. Robertus?

          5       MR. ROBERTUS:  There is no -- in the FETD, the

          6   temporary devised design for that language that exists 

          7   in the tentative order be reviewed and carried forward 

          8   to the next iteration.  Thank you.

          9       MR. CHAIRMAN:  Anything else?  We don't, of course,

         10   have to take final action on this today.  So hopefully

         11   Version Six will lead us to final action.

         12            And Mr. Robertus, is there anything else that 

         13   you --

         14       MR. ROBERTUS:  I think that concludes all the agenda

         15   items.  I may want to point out that what was -- I think

         16   we're finished.

         17       MR. CHAIRMAN:  This meeting is adjourned.  And thank

         18   you very much, everybody, for your patience and excellent

         19   comments.

         20            (Proceedings concluded at 4:44 p.m.)

         21   

         22   

         23   

         24   

         25   
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State of California       
Regional Water Quality Control Board    
San Diego Region 
 
      EXECUTIVE OFFICER SUMMARY REPORT 
      July 1, 2009 
 
ITEM:    8 
 
SUBJECT:  PUBLIC HEARING: Reissuance of NPDES Waste Discharge 

Requirements for Discharges of Urban Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) draining 
the watersheds of the County of Orange, the Orange County 
Flood Control District, and the incorporated Cities of Aliso 
Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna 
Niguel, Laguna Woods, Lake Forest, Mission Viejo, Rancho 
Santa Margarita, San Clemente, and San Juan Capistrano 
within the San Diego Region. (Tentative Order No. R9-2009-
0002, formerly Tentative Order Nos. R9-2008-0001 & R9-
2007-0002, NPDES Permit No. CAS0108740) (Ben Neill) 

 
   The public review and comment period for Tentative Order 

began on March 13, 2009 with the public distribution of the 
fourth version of the Tentative Order. Only written comments 
received by 5:00 p.m. on June 19, 2009 will be provided to 
the Regional Board members for their consideration prior to 
the hearing. Oral comments will be accepted on the fourth 
version of the Tentative Order. Time allotted for oral 
comments may be limited at the discretion of the Regional 
Board presiding officer. 

 
PURPOSE: Today’s public hearing provides the Regional Board with the 

opportunity to hear public testimony on Tentative Order No. 
R9-2009-0002. Consideration of adoption of the Tentative 
Order is tentatively planned for the regularly scheduled 
Board meeting on October 14, 2009 in Temecula. 

 
PUBLIC NOTICE: Interested persons and the general public have been notified 

in accordance with California Water Code Section 13167.5, 
the State Water Resources Control Board Administrative 
Procedures Manual (Chapter 1), and Code of Federal 
Regulations Title 40 CFR Part 25.   

• A notice of this item was distributed to all known 
interested persons and posted on the Regional Board 
web site on May 29, 2009;   
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• A notice of this meeting was also posted for the 
general public in the Orange County Register on May 
29, 2009; and in the San Diego Union Tribune on May 
27, 2009; and 

• A notice was included on the July 1, 2009 Regional 
Board meeting agenda. 

 
DISCUSSION: Tentative Order No. R9-2009-0002 is the proposed 

reissuance of the Orange County Municipal Storm Water 
Permit (Order No. 2002-01).  The Tentative Order serves as 
both Waste Discharge Requirements and a federal National 
Pollutant Discharge Elimination System permit.   

 
The Tentative Order would, if adopted, require the County of 
Orange, the Orange County Flood Control District, and the 
11 incorporated cities of Orange County in the San Diego 
Region (Copermittees) (Supporting Document No. 1) to 
prohibit the discharge of non-storm water from their separate 
storm sewer systems (MS4s) and to reduce the discharge of 
pollutants in storm water from their MS4 to the maximum 
extent practicable (MEP).   

 
 Background and Permitting Approach Summary 
 
 The revised Tentative Order No. R9-2009-0002 (Supporting 

Document No. 2) being considered today was distributed for 
review and comment on March 13, 2009.  This is the fourth 
version of the Tentative Order. 

   
Over two years ago, Tentative Order No. R9-2009-0002 was 
initially distributed on February 9, 2007 as Tentative Order 
No. R9-2007-0002.  A public workshop was held on March 
12, 2007, and a public hearing on the Tentative Order was 
held before a Panel of four Regional Board members on 
April 11, 2007 at a meeting in the City Council chambers of 
the City of Mission Viejo. 

 
At the April 11, 2007 public hearing, the Regional Board 
panel directed staff to provide written responses to 
significant comments and distribute a revised Tentative 
Order approximately 45 days in advance of the meeting at 
which the full Regional Board would consider adoption of the 
revised Tentative Order.  The Board panel further directed 
staff to accept written comments on subsequent revisions 
made to the Tentative Order.  The panel, however, did not 
specifically direct staff to provide written responses to those 
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later comments.  Responses to all significant comments on 
the revisions, however, were provided in writing and/or 
verbally to the Regional Board. 

 
On July 6, 2007, a second version of the Tentative Order, 
with a revised Fact Sheet and responses to comments, was 
distributed.  Comments were accepted on the revisions until 
August 25, 2007.  Consideration by the Regional Board of 
the revised Tentative Order was scheduled to occur in 
September 2007, but was delayed until a quorum of voting 
members would be present.  The delay provided an 
opportunity to distribute a third version of the Tentative 
Order. 
 
A third version of the Tentative Order (R9-2008-0001) was 
distributed to interested persons and the general public on 
December 12, 2007.  At the February 13, 2008 regular 
meeting, a third written response to comments was 
distributed.  The Regional Board failed to pass a motion to 
adopt the third version of the Tentative Order by a vote of 2 
to 3.  The Regional Board instructed staff: 

• to seek greater emphasis on measureable 
performance based criteria; 

• to reevaluate the low impact development and 
hydromodification requirements; 

• to examine consistency between Southern California 
MS4 permits; 

• to remove from the Tentative Order the regulation of 
facilities that extract, treat and discharge; and  

• to include all applicable Total Maximum Daily Load 
Waste Load Allocations adopted by the Regional 
Board and approved by the USEPA. 

 
Following considerable revision, a fourth version of the 
Tentative Order (R9-2009-0002) (Supporting Document No. 
2) incorporating the Regional Board’s directions was 
distributed to interested persons and the general public on 
March 13, 2009.  A public workshop was held on April 3, 
2009 at the City of Mission Viejo.  At the request of the 
Copermittees, Regional Board staff met separately with them 
on April 16, 2009, April 20, 2009, and May 12, 2009.  Further 
public meetings were held on May 6, 2009 and May 26, 
2009.   
 
Based on those meetings and public comments, a draft 
update and errata to the fourth version of the Tentative 
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Order (R9-2009-0002) was included (Supporting Document 
No. 3).  A draft response to comments received prior to May 
15, 2009 is included (Supporting Document No. 4).  The fact 
sheet for the fourth version of the Tentative Order is included 
as Supporting Document No. 5.  A notice of today’s public 
meeting (Supporting Document No. 6) was distributed on 
May 29, 2009.  All these documents were concurrently 
posted on the Regional Board web site.  A timeline of the 
background process is provided as Supporting Document 
No. 7.  Written comments on the fourth version of the 
Tentative Order received prior to May 15 are provided as 
Supporting Document No. 8.   
 
Availability of Documents 
 
The agenda materials from the April 11, 2007 Panel Hearing 
and the February 13, 2008 adoption hearing are available 
from the Regional Board meetings web page: 
http://www.waterboards.ca.gov/sandiego/board_info/agenda
s/ 
 
Other material related to the Tentative Order is available 
from the Regional Board web page dedicated to the Orange 
County MS4 Permit: 
http://www.waterboards.ca.gov/sandiego/programs/oc_storm
water.html.  This web page includes copies of all comments, 
responses to comments, and revisions to the Tentative 
Order and Fact Sheet. 

 
Revisions to Tentative Order No. R9-2009-0002 
 
Revisions to Tentative Order No. R9-2008-0002 made since 
the February 13, 2009 Regional Board adoption are 
summarized as follows: 
 

1. The term “urban runoff” has been changed to be simply 
“runoff”.  This is consistent with the Code of Federal 
Regulations and other MS4 permits in California. 

  
2. Over-irrigation and associated discharges have been 

removed from the list of discharges that are exempt from 
prohibition (Section B.2).  The Code of Federal Regulations 
requires any exempted non-storm water discharge to be 
prohibited when found to be causing or contributing to an 
exceedance of a water quality standard. 
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3. Facilities that extract, treat, and discharge (FETDs) -   
Finding E.9 and related requirements (Section B.5 and 
Monitoring Program Section II.C.4) have been removed from 
the Tentative Order.  

 
 

4. Numeric effluent limitations (Section C) have been included 
as a measureable performance criteria for dry weather, non-
storm water discharges. 

 
5. Municipal action levels (Section D) have been included as a 

measureable performance criteria for wet weather, storm 
water discharges.  The municipal action levels were 
developed following guidance from the State Board’s blue 
ribbon panel report on the feasibility of numeric effluent limits 
applicable to discharges of storm water. 
http://www.swrcb.ca.gov/water_issues/programs/stormwater/
docs/numeric/swpanel_final_report.pdf 

 
6. Low impact development (Section F.1.d) has been 

extensively modified to be more consistent with recently 
adopted MS4 permits for Ventura County and northern 
Orange County.  The requirements include a measurable 
design standard for the 24-hour 85th percentile storm event. 

 
7. The hydromodification control requirements (Section F.1.h) 

have been rewritten to be more consistent with the San 
Diego County MS4 permit, R9-2007-0002.   

 
8. Exploring retrofitting of existing development (Section F.3.d) 

has been added to address pollutant discharges in high 
priority areas.   

 
9. The requirements of the Watershed Urban Runoff Programs 

Section (G) have been rewritten to include work plans and 
greater accountability. 

 
10. Fiscal Analysis (Section H) - The requirement to develop a 

business plan of the storm water program has been 
removed. 

 
11. Total Maximum Daily Loads (Section I) – The Waste Load 

Allocations of the Baby Beach Bacterial Indicator TMDL 
have been included in the Tentative Order.  
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12. Monitoring (Attachment E) – The monitoring requirements 
have been changed as necessary to implement the wet 
weather storm water municipal action levels and the dry 
weather non-storm water numeric effluent limitations.  Other 
monitoring requirements have been deleted while flexibility 
included in the new requirements in an effort to keep the 
changes cost-neutral.    

 
Comments on the Revised Tentative Order 
 

1. Original Tentative Order.  Written comments on the original 
Tentative Order were accepted through April 25, 2007.   
Written comments received prior to the April 4, 2007 Panel 
Hearing were provided to the Board members in the agenda 
materials for that date.  Written comments received after 
April 5, 2007 are provided in Supporting Document No. 10.  

 
2. Second Version of the Tentative Order. All written comments 

received before August 23, 2007 on the July 2007 revised 
Tentative Order are provided in Supporting Document No. 
11.   

 
3. Third Version of the Tentative Order.  All written comments 

received before January 24, 2008 on the second revised 
Tentative Order are provided in Supporting Document  
No. 12.   

 
4. Written responses to comments received prior to March 13, 

2009on the first three versions of the Tentative Order are 
provided in Supporting Document No. 9.   

 
5. Fourth Version of the Tentative order.   All written comments 

received before May 15, 2009 are provided in Supporting 
Document No. 8.  Written comments on the fourth version of 
the Tentative Order received before May 15, 2009 were 
submitted by eight municipal Copermittees and eleven third 
parties.  A draft response to those comments is provided in 
Supporting Document No. 3.  An outline of key issues is 
provided below.     
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Procedures for Today’s Meeting 
 

The purpose of today’s item is to consider comments on 
Tentative Order No. R9-2009-0002, as modified.  Oral 
comments will be accepted on modifications made to the 
Tentative Order following the initial public hearing.  Staff will 
provide verbal responses to significant public comments 
raised on revisions to the Tentative Order. 

 
KEY ISSUES: Based on a preliminary review of written comments 

submitted on the fourth revision of the Tentative Order, the 
following issues are of continued significant concern: 
Additional issues may be identified in the Supplemental 
Executive Officer’s Summary Report following review of 
additional comments received after May 15, 2009. 
 

1. Removal of the term “urban runoff” – The Copermittees are 
concerned with potential Regional Board enforcement 
actions for the discharge of natural pollutants passed 
through their MS4 system.  Copermittees are opposed to 
removing the term “urban runoff.”  The USEPA supports this 
revision since it is actually more consistent with the 
terminology used in the EPA stormwater regulations at 40 
CFR 122.26. 

  
2. Overirrigation prohibition – The Copermittees are concerned 

about the practicality of enforcing such a prohibition.  
Copermittees are opposed to prohibiting overirrigation 
discharges. 

 
3. Facilities that extract, treat, and discharge (FETDs) – The 

Copermittees are concerned with how discharges from 
FETDs will be regulated since they are no longer regulated 
as a BMP through the MS4 permit. 

 
4. Numeric Effluent Limitations – Copermittees are concerned 

with potential Regional Board enforcement actions resulting 
from violation of the effluent limitations.  Copermittees are 
opposed to using numeric effluent limitations as a 
measureable performance based criteria.  The USEPA 
supports the proposed numeric effluent limitations for non-
stormwater discharges.  

 
5. Municipal Action Levels – Copermittees are concerned with 

the development of the action levels.  Copermittees are 
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opposed to using municipal action levels as a measureable 
performance based criteria. 

 
6. Retrofitting Existing Development – The Copermittees are 

concerned about the feasibility of implementing a retrofitting 
program for privately owned development.  The 
Copermittees are opposed to the requirement to explore 
retrofitting opportunities for existing development. 

 
7. Low-Impact Development – The U.S. Environmental 

Protection Agency and Natural Resources Defense Council 
recommended that requirements pertaining to low-impact 
development (LID) should include specific performance 
criteria.  The Tentative Order establishes a numeric design 
storm standard.   

 
8. Federal Regulations And Unfunded State Mandates - 

Several Copermittees assert that the requirements within the 
Tentative Order represent unfunded mandates subject to 
subvention under Article XIIIB, Section (6) of the California 
Constitution.  However, the Tentative Order does not 
constitute an unfunded local government mandate subject to 
subvention.  Finding E.6 and the Fact Sheet have been 
revised for clarification. 

   
LEGAL CONCERNS: None. 
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SUPPORTING  1. Map of Orange County within the San Diego Region 
DOCUMENTS:  

2. Revised Tentative Order No. R9-2009-0002, with 
attachments 

 
3. Draft Update and Errata for the revised Tentative Order 
 
4. Draft Responses to comments received on Tentative 

Order No. R9-2009-0002 received prior to May 15, 2009. 
 
5. Fact Sheet / Technical Report for Tentative Order No. R9-

2009-0002 and Supplemental Fact Sheet. 
 
6. Notice of Public Hearing 
 
7. Timeline of Events 
 
8.  Comments received between March 13, 2009 and May 

15, 2009 on the fourth version of the Tentative Order. 
 
9.  Responses to comments received prior to March 13, 

2009 on the pervious versions of the Tentative Order. 
 
10. Comments received between April 5, 2007 and April 25, 

2007 on the original Tentative Order 
  
11. Comments received before August 23, 2007 on the 

second version of the Tentative Order 
 
12. Comments received on January 24, 2008 on the third 

version of the Tentative Order 
 
RECOMMENDATION: It is recommended that the Board receive public testimony at 

today’s hearing.   
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The Municipal Permittees within the San Diego Region of Orange County 
include:  Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna 
Niguel, Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, 
San Clemente, San Juan Capistrano, and the County of Orange.

Supporting Document No. 1

Item No. 8

July 1, 2009

The dashed lines on each map 
indicate the area of Permit coverage.

San Diego Region Basin Plan Map

Orange County portion of 
San Diego Region

Marine Corps Base Camp Pendleton 
(outside Permit coverage)
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 
9174 Sky Park Court, Suite 100, San Diego, California 92123-4340 
Phone �  (858) 467-2952 � Fax  (858) 571-6972 
http://www.waterboards.ca.gov/sandiego. 
 
 
 
 
 
 
 
  
 
To request copies of the Orange County Municipal Storm Water Permit, please contact Ben Neill, Water 
Resources Control Engineer at (858) 467 – 2983, bneill@waterboards.ca.gov 

 
 
 

Documents also are available at: http://www.waterboards.ca.gov/sandiego.
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John H. Robertus, TExecutive OfficerT 
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This report was prepared under the direction of 
 
 

David T. Barker P.E., Chief, Water Resource Protection Branch 
 
 

by 
 
 

Jimmy G. Smith , Senior Environmental Scientist 
Ben Neill, Water Resource Control Engineer 

Chad Loflen, Environmental Scientist
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The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on  
July 16, 1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order  
No. 96-03) and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in 
accordance with Order No. R9-2002-01, the County of Orange, as the Principal 
Copermittee, submitted a Report of Waste Discharge (ROWD) for reissuance of the 
municipal separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing municipal storm water 
NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, and Order 
WQO 2002-0014. 

 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges urban runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States (waters of the U.S). 
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Table 1. Municipal Copermittees 
 
 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 

 
C.  DISCHARGE CHARACTERISTICS 
 
1. Urban rRunoff from an MS4 contains waste, as defined in the California Water Code 

(CWC), and pollutants that adversely affect the quality of the waters of the State.  
The discharge of urban runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
 

2. Municipal storm water (wet weather) and non-storm water (dry weather) discharges 
are likely to contain pollutants that cause or threaten to cause an exceedance of the 
water quality standards, as outlined in the Regional Board’s Water Quality Control 
Plan for the San Diego Basin (Basin Plan).  Wet weather and dry weather 
discharges are subject to the conditions and requirements established in the San 
Diego Basin Plan for point source discharges. These water quality standards must 
be complied with at all times, irrespective of the source and manner of discharge. 
 

3. The most common categories of pollutants in urban runoff include total suspended 
solids, sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., 
copper, lead, zinc and cadmium); petroleum products and polynuclear aromatic 
hydrocarbons; synthetic organics (e.g., pesticides, herbicides, and PCBs); nutrients 
(e.g., nitrogen and phosphorus fertilizers), oxygen-demanding substances (decaying 
vegetation, animal waste), detergents, and trash.   
 

4. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and/or impair or threaten to impair designated beneficial 
uses resulting in a condition of pollution (i.e., unreasonable impairment of water 
quality for designated beneficial uses), contamination, or nuisance. 
 

5. Pollutants in urban runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, urban runoff pollutants in receiving waters can bioaccumulate in the 
tissues of invertebrates and fish, which may be eventually consumed by humans. 
 

 

0005326



Revised Tentative Order  TBA with errata 
No. R9-20098-00021 
 
 

 3 

6. Urban rRunoff discharges from MS4s often contain pollutants that cause toxicity to 
aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 
agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
 

7. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 
 

8. Trash is a persistent pollutant which can enter receiving waters from the MS4 
resulting in accumulation and transport in receiving waters over time.  Trash poses a 
serious threat to the Beneficial Uses of the receiving waters, including, but not 
limited to, human health, rare and endangered species, navigation and human 
recreation.  

 
 
Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect

1
 

Laguna Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek Aliso HSA Aliso Creek, Pacific 
Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]flouranthene 
Dieldrin 
Sediment toxicity 

                                            
1 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire 
corresponding WMA or all corresponding major surface water bodies.  The specific 
impaired portions of each WMA are listed in the State Water Resources Control Board’s 
2006 Section 303(d) List of Water Quality Limited Segments. 
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Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect

1
 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, 
Canada Gobernadora, 
Bell Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 

 

 
 
 
Table 2b.  Common Watersheds and Municipalities 
 

Municipality 

Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo � �     
Dana Point   � �   
Laguna Beach � �     
Laguna Hills *  �  �   
Laguna Niguel  � � �   
Laguna Woods *  �     
Lake Forest *  �     
Mission Viejo  �  �   
Rancho Santa 
Margarita 

   �   

San Clemente     � � 

San Juan 
Capistrano 

   �   

County of 
Orange * 

� � � � � � 

Orange County 
Flood Control 
District * 

� � � � �  

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 
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9. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff-
related pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, 
etc.) at various watershed monitoring stations.   Persistent toxicity has also been 
observed at some watershed monitoring stations.  In addition, bioassessment data 
indicates that the majority of urbanized receiving waters have Poor to Very Poor 
Index of Biotic Integrity ratings.  In sum, the above findings indicate that urban runoff 
discharges are causing or contributing to water quality impairments, and are a 
leading cause of such impairments in Orange County.   
 

10. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
urban area is significantly greater in runoff volume, velocity, and peak flow rate than 
pre-development runoff from the same area.  Runoff durations can also increase as 
a result of flood control and other efforts to control peak flow rates.  Increased 
volume, velocity, rate, and duration of runoff greatly accelerate the erosion of 
downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5 percent conversion from natural to impervious surfaces.  The 
increased runoff characteristics from new development must be controlled to protect 
against increased erosion of channel beds and banks, sediment pollutant 
generation, or other impacts to beneficial uses and stream habitat due to increased 
erosive force.     
 

11. Urban development creates new pollution sources as human population density 
increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, 
pet wastes, trash, etc. which can either be washed or directly dumped into the MS4.  
As a result, the runoff leaving the developed urban area is significantly greater in 
pollutant load than the pre-development runoff from the same area.   These 
increased pollutant loads must be controlled to protect downstream receiving water 
quality. 
 

12. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce pollutants from new 
and existing development may be necessary for areas adjacent to or discharging 
directly to an ESA. 
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13. Although dependent on several factors, the risks typically associated with properly 
managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
steps to prevent the illegal disposal of wastes;  (3) protecting footings and 
foundations; (4) ensuring that each drainage feature is adequately maintained in 
perpetuity; and (5) pretreatment. 

 
14. Non-storm water (dry weather) discharge is not considered a storm water (wet 

weather) discharge and therefore is not subject to regulation to the Maximum Extent 
Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for “Municipal and 
Industrial Stormwater Discharges (emphasis added)”.  Non-storm water discharges, 
per CWA 402(p)(3)(B)(ii) are to be effectively prohibited unless specifically exempted.  
Exempted discharges identified as a source of pollutants are required to be addressed 
(emphasis added) through prohibition.  Dry weather non-storm water discharges 
have been shown to contribute significant levels of pollutants and flow in arid, urban 
Southern California watersheds.  The Copermittees have identified landscape 
irrigation, irrigation water and lawn water, previously exempted discharges, as a 
source of pollutants and conveyance of pollutants to waters of the United States. 

 
 
D.  URBAN RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in storm water urban runoff to the maximum extent 
practicable (MEP).  However, since MEP is a dynamic performance standard, 
which evolves over time as urban runoff management knowledge increases, the 
Copermittees’ urban runoff management programs must continually be assessed 
and modified to incorporate improved programs, control measures, best 
management practices (BMPs), etc. in order to achieve the evolving MEP 
standard.  Absent evidence to the contrary, this continual assessment, revision, 
and improvement of urban runoff management program implementation is 
expected to ultimately achieve compliance with water quality standards in the 
Region. 
 

b. The Copermittees have generally been implementing the jurisdictional urban 
runoff management programs required pursuant to Order No. 2002-01 since 
February 13, 2003.   Prior to that, the Copermittees were regulated by Order No. 
96-03 since August 8, 1996.  However, urban runoff discharges continue to 
cause or contribute to violations of water quality standards as evidenced by the 
Copermittees monitoring results.   
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c. This Order contains new or modified requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of pollutants in urban runoff to the 
MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management 
Program section, are designed to specifically address high priority water quality 
problems.  Other new or modified requirements address program deficiencies 
that have been noted during audits, report reviews, and other Regional Board 
compliance assessment activities.   
 

d. Updated Jurisdictional Urban Runoff Management Plans (JURMPs) and 
Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed 
to guide the Copermittees’ urban runoff management efforts and aid the 
Copermittees in tracking urban runoff management program implementation.  It 
is practicable for the Copermittees to update the JURMPs and WURMPs within 
one year, since significant efforts to develop these programs have already 
occurred.   

 
e. Pollutants can be effectively reduced in urban runoff by the application of a 

combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense”.  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Urban rRunoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants from storm water to the MEP, eliminate pollutants in dry weather 
flows and protect receiving waters.  Urban development which is not guided by 
water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can 
negatively impact receiving water beneficial uses.  Construction sites without 
adequate BMP implementation result in sediment runoff rates which greatly 
exceed natural erosion rates of undisturbed lands, causing siltation and 
impairment of receiving waters.  Existing urban development generates 
substantial pollutant loads which are discharged in urban runoff to receiving 
waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs. 
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h. This Order establishes Municipal Action Levels (MALs) for selected pollutants 

based on nationwide Phase I MS4 monitoring data for pollutants in storm water. 
The MALs were computed using the statistical based population approach, one 
of three approaches recommended by the California Water Board’s Storm Water 
Panel in its report, ‘The Feasibility of Numerical Effluent Limits Applicable to 
Discharges of Storm Water Associated with Municipal, Industrial and 
Construction Activities (June 2006).  MALs are identified in Section D of this 
Order. Copermittees shall implement a timely, comprehensive, cost-effective 
storm water pollution control program to reduce the discharge of pollutants in 
storm water from the permitted areas so as not to exceed the MALs. MALs 
express an integration of the adequacy/inadequacy of programmatic measures 
and BMPs required in this Order. The exceedance of an MAL will create a 
presumption that MEP is not being met.    

 
 
2. Development Planning 

 
a. The Standard Urban Storm Water Mitigation Plan (SUSMP) requirements 

contained in this Order are consistent with Order WQ-2000-11 adopted by the 
State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which 
essentially require that urban runoff generated by 85 percent of storm events 
from specific development categories be infiltrated or treated, reflect the MEP 
standard.  The order also found that the SUSMP requirements are appropriately 
applied to the majority of the Priority Development Project categories contained 
in Section D.1 of this Order.  The State Board also gave Regional Water Quality 
Control Boards the needed discretion to include additional categories and 
locations, such as retail gasoline outlets (RGOs), in SUSMPs.   
 

b. Controlling urban runoff pollution by using a combination of onsite source control 
and site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development, 
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redevelopment and retrofit projects can be an effective means for minimizing the 
impact of urban runoff discharges from the development projects on receiving 
waters.  LID is a site design strategy with a goal of maintaining or replicating the 
pre-development hydrologic regime through the use of design techniques.  LID 
site design BMPs help preserve and restore the natural hydrologic cycle of the 
site, allowing for filtration and infiltration which can greatly reduce the volume, 
peak flow rate, velocity, and pollutant loads of urban runoff.  Current runoff 
management, knowledge, practice and technology has resulted in the use of LID 
BMPs as an acceptable means of meeting the MEP standard.  
  

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in urban 
runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other urban areas.   

 
e. Heavy industrial sites are significant sources of pollutants in urban runoff.  

Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at heavy industrial sites 
in order to meet the MEP standard.  These BMPs are necessary where the 
heavy industrial site is larger than one acre.  The one acre threshold is 
appropriate, since it is consistent with requirements in the Phase II NPDES storm 
water regulations that apply to small municipalities. 
 

f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for urban runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  However, proper BMP design and maintenance to 
avoid standing water can prevent the creation of vector habitat.  Nuisances and 
public health impacts resulting from vector breeding can be prevented with close 
collaboration and cooperative effort between municipalities, the Orange County 
Vector Control District, and the California Department of Public Health during the 
development and implementation of urban runoff management programs. 
 

g. The increased volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads and 
volume.  Impervious surfaces can neither absorb water nor remove pollutants 
and thus lose the purification and infiltration provided by natural vegetated soil. 
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3. Construction and Existing Development 
 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit).  NPDES 
municipal regulations require that municipalities develop and implement 
measures to address runoff from industrial and construction activities.  Those 
measures may require the implementation of additional BMPs than are required 
under the statewide general permits for activities subject to both state and local 
regulation.     
 

b. Identification of sources of pollutants in urban runoff (such as municipal areas 
and activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 in storm water  
are reduced to the MEP.  Inspections and other compliance verification methods 
are needed to ensure minimum BMPs are implemented.  Inspections are 
especially important at high risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for urban runoff.  Urban streams used in this manner 
are part of the municipalities MS4 regardless of whether they are natural, man-
made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and receiving water.   
 

d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges into MS4s must be reduced using a combination of 
management measures, including source control, and an effective MS4 
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maintenance program must be implemented by each Copermittee. 
 

f. Enforcement of local urban runoff related ordinances, permits, and plans is an 
essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of 
ordinances and/or policies, implementation of identified control measures/BMPs 
needed to prevent or reduce pollutants in storm water runoff, and for the 
allocation of funds for the capital, operation and maintenance, administrative, and 
enforcement expenditures necessary to implement and enforce such control 
measures/BMPs under its jurisdiction. 
 

g. Education is an important aspect of every effective urban runoff management 
program and the basis for changes in behavior at a societal level.  Education of 
municipal planning, inspection, and maintenance department staffs is especially 
critical to ensure that in-house staffs understand how their activities impact water 
quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

h. Public participation during the development of urban runoff management 
programs is necessary to ensure that all stakeholder interests and a variety of 
creative solutions are considered.  
 

i. Retrofitting existing development with storm water treatment controls including 
LID, is necessary to address storm water discharges from existing development 
that may cause or contribute to a condition of pollution or a violation of water 
quality standards.  Although SSMP BMPs are required for redevelopment, the 
current rate of redevelopment will not address water quality problems caused by 
hydromodification in a timely manner.  Cooperation with private landowners is 
necessary to effectively identify, implement and maintain retrofit projects for the 
preservation, restoration, and enhancement of water quality.  
 

 
4. Watershed Urban Runoff Management 

 
a. Since urban runoff within a watershed can flow from and through multiple land 

uses and political jurisdictions, does not recognize political boundaries, 
watershed-based urban runoff management can greatly enhance the protection 
of receiving waters within a watershed.  Such management provides a means to 
focus on the most important water quality problems in each watershed.  By 
focusing on the most important water quality problems, watershed efforts can 
maximize protection of beneficial use in an efficient manner.  Effective 
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watershed-based urban runoff management actively reduces pollutant 
discharges and abates pollutant sources causing or contributing to watershed 
water quality problems.  Watershed-based urban runoff management that does 
not actively reduce pollutant discharges and abate pollutant sources causing or 
contributing to watershed water quality problems can necessitate implementation 
of the iterative process outlined in section A.3 of the Tentative Order.  Watershed 
management of urban runoff does not require Copermittees to expend resources 
outside of their jurisdictions.  Watershed management requires the Copermittees 
within a watershed to develop a watershed-based management strategy, which 
can then be implemented on a jurisdictional basis. 
 

b. Some urban runoff issues, such as general education and training, can be 
effectively addressed on a regional basis.  Regional approaches to urban runoff 
management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is 
also important. 

 
 
E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
is to be achieved through an iterative approach requiring the implementation of 
improved and better-tailored BMPs over time.  Compliance with receiving water 
limits based on applicable water quality standards is necessary to ensure that MS4 
discharges will not cause or contribute to violations of water quality standards and 
the creation of conditions of pollution. 
 

2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
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Significance (BIOL).  The following additional beneficial uses are identified for 
coastal waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing 
(COMM), Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), 
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early 
Development (SPWN), and Shellfish Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 
 

4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Copermittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
 

5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 
within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired waterbodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California 
was given final approval by the United States Environmental Protection Agency 
(USEPA).  and by USEPA on November 30, 2006. 

  
6. This Order does not constitute an unfunded local government mandate subject to 

subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402, 
subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  Second, the local agency 
Copermittees’ obligations under this Order are similar to, and in many respects less 
stringent than, the obligations of non-governmental dischargers who are issued 
NPDES permits for storm water discharges.  Third, the local agency Copermittees 
have the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit 
coverage in lieu of compliance with the complete prohibition against the discharge of 
pollutants contained in federal Clean Water Act section 301, subdivision (a) (33 
U.S.C. § 1311(a)) and in lieu of numeric restrictions on their discharges.  Fifth, the 
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local agencies’ responsibility for preventing discharges of waste that can create 
conditions of pollution or nuisance from conveyances that are within their ownership 
or control under state law predates the enactment of Article XIIIB, Section (6) of the 
California Constitution.  

 
7. Urban Rrunoff treatment and/or mitigation must occur prior to the discharge of urban 

runoff into receiving waters.  Treatment BMPs must not be constructed in waters of 
the U.S. or State unless the urban runoff flows are sufficiently pretreated to protect 
the values and functions of the water body. Federal regulations at 40 CFR 131.10(a) 
state that in no case shall a state adopt waste transport or waste assimilation as a 
designated use for any waters of the U.S.  Authorizing the construction of an urban 
runoff treatment facility within a water of the U.S., or using the water body itself as a 
treatment system or for conveyance to a treatment system, would be tantamount to 
accepting waste assimilation as an appropriate use for that water body.  
Furthermore, the construction, operation, and maintenance of a pollution control 
facility in a water body can negatively impact the physical, chemical, and biological 
integrity, as well as the beneficial uses, of the water body.  Without federal 
authorization (e.g., pursuant to Clean Water Act Section 404), waters of the U.S. 
may not be converted into, or used as, waste treatment or conveyance facilities.  
Similarly, waste discharge requirements pursuant to California Water Code Section 
13260 are required for the conversion or use of waters of the State as waste 
treatment or conveyance facilities.  Diversion from waters of the U.S./State to 
treatment facilities and subsequent return to waters of the U.S. is allowable, 
provided that the effluent complies with applicable NPDES requirements. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 

9. Copermittees have operated and have proposed to continue developing and 
operating facilities that extract water from waters of the U.S., subject such extracted 
water to treatment, then discharge the treated water back to waters of the U.S.  
Without sufficient treatment processes, facilities that extract, treat, and discharge 
(FETDs) to waters of the U.S. may discharge effluent that does not support all 
designated beneficial uses.  This Order does not regulate the discharge of said 
facilities.Copermittees have implemented operated and have proposed to continue 
implementing developing and operating facilities that extract water from waters of 
the U.S., subject such extracted water to treatment, then discharge the treated water 
back to waters of the U.S.  Without sufficient treatment processes, facilities that 
extract, treat, and discharge (FETDs) to waters of the U.S. may discharge effluent 
that does not support all designated beneficial uses.  Use of the MS4 NPDES Permit 
to regulate discharges from FETDs is an interim approach until individual or general 
NPDES requirements for such discharges are developed.  At that time, the FETD 
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discharges will be expected to meet all applicable water quality standards.  At this 
time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of 
erosion, or unreasonably affect the quality of receiving waters.  

 
 
10. Multiple water bodies in Orange County have been identified as impaired and placed 

on the 303(d) list.  On December 12, 2007, the Regional Board adopted a Basin 
Plan amendment to incorporate 19 TMDLs developed in Bacteria Impaired Waters 
TMDL Project I for Beaches and Creeks in the San Diego Region. This action meets 
requirements of section 303(d) of the Clean Water Act (CWA). The Basin Plan 
amendment process is authorized under section 13240 of the Water Code.  In 2004, 
Bacteria Impaired Waters TMDL Project II included six bacteria impaired shorelines 
in Dana Point Harbor and San Diego Bay: Baby Beach in Dana Point Harbor and 
Shelter Island Shoreline Park, B Street, G Street Pier, Tidelands Park, and Chula 
Vista Marina in San Diego Bay. Since then, only Baby Beach in Dana Point Harbor 
and Shelter Island Shoreline Park in San Diego Bay can be confirmed as still 
impaired by indicator bacteria. On June 11, 2008 the Regional Board adopted a 
Basin Plan amendment to incorporate Bacteria Impaired Waters TMDL Project II for 
San Diego Bay and Dana Point Harbor Shorelines.  

 
11. The San Diego Regional Board (Regional Board) finds storm water discharges from 

urban and developing areas in Orange County to be significant sources of certain 
pollutants that cause, may be causing, threatening to cause or contributing to water 
quality impairment in the waters of Orange County.  Furthermore, as delineated in 
the CWA section 303(d) list, the Regional Board has found that there is a reasonable 
potential that municipal storm water and dry weather discharges from MS4s cause 
or may cause or contribute to an excursion above water quality standards for the 
following pollutants: Indicator Bacteria, Phosphorous, Toxicity and Turbidity.  In 
accordance with CWA section 303(d), the Regional Board is required to establish 
Total Maximum Daily Loads (TMDLs) for these pollutants to these waters to 
eliminate impairment and attain water quality standards.  Therefore, certain early 
pollutant control actions and further pollutant impact assessments by the 
Copermittees are warranted and required pursuant to this Order. 
 

12. This Order incorporates MS4 WLAs developed in TMDLs that have been adopted by 
the Regional Water Board and have been approved by the State Board, Office of 
Administrative Law and U.S. EPA.  The TMDL WLAs in the Order are addressed 
using water quality-based numeric effluent limits (WQBELs) calculated at end-of-
pipe.  Water quality-based effluent limits for storm water discharges have been 
included within this Order.  Non storm water dry weather TMDLs have been included 
in this order as water quality-based effluent limits.  Adopted TMDLs will be 
addressed as Cleanup and Abatement Orders (CAOs) subject to approval and 
adoption by the Regional Board.  Storm water compliance date(s), schedules and 
monitoring to assess compliance will be included within each adopted TMDL CAO, 

0005339



Revised Tentative Order  TBA with errata 
No. R9-20098-00021 
 
 

 16 

even if said date(s) do not fall within the term of this Order. 
 
13. Basin Plan Prohibition 5 in Attachment A of the Permit states "The discharge of 

waste to inland surface waters, except in cases where the quality of the discharge 
complies with applicable receiving water quality objectives, is prohibited.”  Taken 
together with Finding C.1 and Discharge Prohibition 4, the Copermittees discharge 
from the MS4 is required to meet receiving water limitations.  

 
 
 
F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of urban runoff. 
 

2. The Regional Board has held public hearings on April 11, 2007, and February 13, 
2008, and MM DD, 20## and heard and considered all comments pertaining to the 
terms and conditions of this Order.
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 
 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Storm water Ddischarges from MS4s containing pollutants which have not been 
reduced to the maximum extent practicable (MEP) are prohibited.2 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses, and water quality objectives developed to 
protect beneficial uses, and the State policy with respect to maintaining high quality 
waters) are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in urban runoff 
discharges in accordance with the Jurisdictional Urban Runoff Management 
Program and  other requirements of  this Order, including any modifications.  The 
Jurisdictional Urban Runoff Management Program must be designed to achieve 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order.  If exceedance(s) of water quality standards persist 
notwithstanding implementation of the Jurisdictional Urban Runoff Management 
Program and other requirements of this Order, the Copermittee must assure 
compliance with section A.3 and section A.4 as it applies to Prohibition 5 in 
Attachment A of this Order by complying with the following procedure: 
 
(1) Upon a determination by either the Copermittee or the Regional Board that 

MS4 discharges are causing or contributing to an exceedance of an 
applicable water quality standard, the Copermittee must promptly notify the 
Regional Board within 30 days and thereafter submit a report to the Regional 
Board that describes best management practices (BMPs) that are currently 
being implemented and additional BMPs that will be implemented to prevent 
or reduce any pollutants that are causing or contributing to the exceedance 
of water quality standards.  The report may be incorporated in the Annual 
Report update to the Jurisdictional Urban Runoff Management Program 

                                            
2
 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 

pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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unless the Regional Board directs an earlier submittal.  The report must 
include an implementation schedule.  The Regional Board may require 
modifications to the report; 
 

(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 
 

(3) Within 30 days following approval of the report described above by the 
Regional Board, the Copermittee must revise its Jurisdictional Urban Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 

(4) Implement the revised Jurisdictional Urban Runoff Management Program 
and monitoring program in accordance with the approved schedule. 
 

b. So long as the Copermittee has complied with the procedures set forth above 
and is implementing the revised Jurisdictional Urban Runoff Management 
Program, the Copermittee  does not have to repeat the same procedure for 
continuing or recurring exceedances of the same receiving water limitations 
unless directed by the Regional Board to do so. The Copermittee will have to 
repeat the procedure set forth above to comply with the receiving water 
limitations for continuing or recurring exceedances of the same water quality 
standard(s) unless directed to do otherwise by the Regional Board Executive 
Officer. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 
 

5. Discharges of Waste to State Water Quality Protected Areas (SWQPAs) or Areas of 
Special Biological Significance (ASBS) are prohibited except where allowable under 
a State approved Ocean Plan Exception or Special Condition. 

 
 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 
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2. The following categories of non-storm water discharges are not prohibited unless a 

Copermittee or the Regional Board identifies the discharge category as a significant 
source of pollutants to waters of the U.S.  For such a discharge category, the 
Copermittee must either prohibit the discharge category or develop and implement 
appropriate control measures to prevent reduce the discharge of pollutants to the 
MEP MS4 and report to the Regional Board pursuant to Section HK.1 and HK.3 of 
this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 

MS4s; 
d. Uncontaminated pumped ground water; 
e. Foundation drains; 
f. Springs; 
g. Water from crawl space pumps; 
h. Footing drains; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing; 
l.Landscape irrigation; 
m.l. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
n.Irrigation water; 
o.m. Lawn watering; 
p.n. Individual residential car washing; and 
o. Dechlorinated swimming pool discharges; and  
p. Saline swimming pool discharges directly to a saline water body. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Urban Runoff Management Plan (JURMP), each Copermittee must 
develop and implement a program to reduce pollutants from non-emergency fire 
fighting flows (i.e., flows from controlled or practice blazes and maintenance 
activities) identified by the Copermittee to be significant sources of pollutants to 
waters of the United States. 

 
4. Each Copermittee must examine all dry weather field screening and effluent  

analytical monitoring results collected in accordance with section DF.4 of this Order 
and Receiving Waters Monitoring and Reporting Program No. R9-20089-00021 to 
identify water quality problems which may be the result of any non-prohibited 
discharge category(ies) identified above in section B.2.  Follow-up investigations 
must be conducted as necessary to identify and control any non-prohibited 
discharge category(ies) listed above.  
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5.   Facilities that Extract, Treat, and Discharge (FETDs).  Each Copermittee that 

extracts water from waters of the U.S., subjects the water to treatment processes, 
then discharges the treated effluent to waters of the U.S. must implement the 
following: 

 
The effluent discharged to waters of the U.S. must not contain pollutants added by 
the treatment process or pollutants in greater concentration than the influent; 
 
The discharge must not cause or contribute to a condition of erosion; 
Submit verification to the Regional Board of compliance with Clean Water Act 
Section 404 at least 30 days prior to discharging effluent to waters of the U.S.; and 
 
Conduct monitoring in accordance with Receiving Waters and Urban Runoff 
Monitoring and Reporting Program No. R9-2008-0001, Attachment E to this Order. 
 
Any other requirements specified by the Regional Board pursuant to an individual or 
general NPDES permit, or waste discharge requirements, for discharges from the 
facility. 

 
5. Dry weather non-storm water discharges to State Water Quality Protected Areas and 

Areas of Special Biological Significance (ASBS) are prohibited, except as a result of 
emergency fire fighting flows or where allowable under a State approved Ocean 
Plan Exception. 

 
C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMITS 

 
1. Section C of this Order incorporates numeric limits to assure non-storm water dry 

weather discharges from the Orange County MS4 into receiving waters are not 
causing, threatening to cause or contributing to a condition of pollution or nuisance 
and to protect designated Beneficial Uses. 
   

2. Each Copermittee, beginning no later than the 3rd year following adoption of this 
Order, shall begin the non-storm water dry weather numeric effluent monitoring as 
described in Attachment E of this Order. 
 

3. Each Copermittee shall implement all measures to comply with the numeric limits in 
Section C of this Order.  
 

4. Monitoring of effluent will occur end-of-pipe prior to discharge into the receiving 
waters at all Major Outfalls, as defined in 40 CFR 122.26(B5-6) and Attachment E of 
this Order. 
 

5. Each Copermittee shall monitor for and attain the non-storm water dry weather 
numeric limits, which are incorporated into this Order as Basin Plan Water Quality 
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Objectives, California Toxic Rule and/or USEPA Criteria as follows: 
 
 Table 3. Non-storm Water Dry Weather Numeric Limits 
 

Constituents Hydrological Area BPO/CTR/USEPA 

Total Dissolved Solids Group 1* 1000 

Total Dissolved Solids Group 2** 500 

Turbidity (NTU) Group 1+2 20 

pH Group 1+2 Between 6.5-8.5 

Iron Group 1+2 0.3 mg/L 

Dissolved Oxygen WARM Group 1+2  5.0 mg/L 

Dissolved Oxygen COLD Group 1+2 6.0 mg/L 

Total Phosphorus Group 1+2 0.1 mg/L 

Nitrite + Nitrate Group 1+2 10 mg/L 

Methylene Blue Active Substances (MBAS) Group 1+2 0.5 mg/L 

Arsenic, Dissolved Group 1+2 0.05 mg/L 
Cadmium, Dissolved Group 1+2 0.005 mg/L 

Chromium, Dissolved Group 1+2 0.05 mg/L 

Copper, Dissolved Group 1+2 0.009 mg/L 

Lead, Dissolved Group 1+2 0.0025 mg/L 

Nickel, Dissolved Group 1+2 0.1 mg/L 

Selenium Group 1+2 0.05 mg/L 

Zinc, Dissolved Group 1+2 120 ug/L 

E. coli Single Sample Group 1+2 235/100 

E. coli Geometric Mean Group 1+2 126/100 

Fecal Coliform REC 1 Single Sample Group 1+2 400/100 

Fecal Coliform REC 1 Geometric Mean Group 1+2 200/100 

Fecal Coliform REC 2 Single Sample Group 1+2 4000/100 

Fecal Coliform REC 2 Geometric Mean Group 1+2 2000/100 

Sulfate Group 1* 500 

Sulfate Group 2** 250 

Chlorides (Cl) Group 1* 400 

Chlorides (Cl) Group 2** 250 
*  Group 1: Laguna Hydrologic Area 
**Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 

 
 
D. MUNICIPAL ACTION LEVELS 

 
1. Beginning Year 3 after Order adoption date, a running average of twenty percent or 

greater of exceedances of any discharge of storm water from the MS4 to waters of 
the United States that exceed the Municipal Action Levels (MALs) for the pollutants 
listed in Table 4 (below) will require each Copermittee to affirmatively augment and 
implement all necessary storm water controls and measures to reduce the discharge 
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of the associated class of pollutants(s) to the MEP standard.  Exceedances after 
Year 3 of the MAL(s) shall create a presumption that the Copermittee(s) have not 
complied to the MEP and have failed to implement adequate storm water control 
measures and BMPs to comply with the MEP requirement. 
  

Table 4. Municipal Action Levels 
Pollutant Action Level 

pH 6.0-9.0 
TSS mg/L 211 
COD mg/L 120 
Kjedahl Nitrogen TKN mg/L 3.5 
Nitrate & Nitrite total mg/L 1.116 
P total mg/L .82 
Cd total µg/L 7.34 
Cr total µg/L 20.4 
Cu total µg/L 70.7 
Pb total µg/L 62.2 
Ni total µg/L 19.2 
Zn total µg/L 756 
Hg total µg/L 1.01 
 
2. The end-of-pipe assessment points for the determination of MAL compliance are all 

major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  
 

3. The absence of MAL exceedances does not give rise to a presumption that the 
Copermittee(s) is in compliance with MEP criteria. 

 
 
E. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  This legal authority must, at a minimum, authorize the 
Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be updated and enforced as necessary to comply with this 
Order; 

 
b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 

B.2 including but not limited to: 
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Sewage; 
Discharges of wash water resulting from the hosing or cleaning of gas stations, 
auto repair garages, or other types of automotive services facilities; 
Discharges resulting from the cleaning, repair, or maintenance of any type of 
equipment, machinery, or facility including motor vehicles, cement-related 
equipment, and port-a-potty servicing, etc.; 
Discharges of wash water from mobile operations such as mobile automobile 
washing, steam cleaning, power washing, and carpet cleaning, etc.; 
Discharges of wash water from the cleaning or hosing of impervious surfaces in 
municipal, industrial, commercial, and residential areas including parking lots, 
streets, sidewalks, driveways, patios, plazas, work yards and outdoor eating or 
drinking areas, etc.; 
Discharges of runoff from material storage areas containing chemicals, fuels, 
grease, oil, or other hazardous materials; 
Discharges of pool or fountain water containing chlorine, biocides, toxic amounts 
of salt, or other chemicals; discharges of pool or fountain filter backwash water; 
Discharges of sediment, pet waste, vegetation clippings, or other landscape or 
construction-related wastes; and 

 
c. Prohibit and eliminate illicit connections to the MS4; 

 
d. Control the discharge of spills, dumping, or disposal of materials other than storm 

water to its MS4; 
 

e. Require compliance with conditions in Copermittee ordinances, permits, 
contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

 
f. Utilize enforcement mechanisms to require compliance with Copermittee storm 

water ordinances, permits, contracts, or orders; 
 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as Caltrans, the Department of Defense, or Native 
American Tribes is encouraged; 

 
h. Carry out all inspections, surveillance, and monitoring necessary to determine 

compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  
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i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 
MS4s from storm water to the MEP; and 

 
j. Require documentation on the effectiveness of BMPs implemented to reduce the 

discharge of storm water pollutants to the MS4 to the MEP. 
 

2. Each Copermittee must include as part of its JURMP submit within 365 days of 
adoption of this Order, a statement certified by its chief legal counsel that the 
Copermittee has taken the necessary steps to obtain and maintain full legal authority 
to implement and enforce each of the requirements contained in 40 CFR 
122.26(d)(2)(i)(A-F) and this Order.  This statement must include: 

 
a. Identification of all departments within the jurisdiction that conduct urban runoff 

related activities, and their roles and responsibilities under this Order.  Include an 
up to date organizational chart specifying these departments and key personnel.  

 
b. Citation of urban runoff related ordinances and the reasons they are enforceable; 

 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with urban runoff related ordinances and therefore with the 
conditions of this Order; 

 
d. A description of how urban runoff related ordinances are implemented and 

appealed; and 
 

e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 

 
 
F. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) 
 
Each Copermittee must implement all requirements of section D F of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional URMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-01. 
 
Each Copermittee must develop and implement an updated Jurisdictional Urban Runoff 
Management Program (JURMP) for its jurisdiction.  Each updated JURMP must meet 
the requirements of section D F of this Order, reduce the discharge of storm water 
pollutants from the MS4 to the MEP, and prevent urban runoff discharges from the MS4 
from causing or contributing to a violation of water quality standards. 
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1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of storm water pollutants 
from the MS4 to the MEP, (2) prevents Development Project discharges from the 
MS4 from causing or contributing to a violation of water quality standards, (3) 
prevents illicit discharges into the MS4; and (4) manages increases in runoff 
discharge rates and durations from Development Projects that are likely to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for all dDevelopment and redevelopment pProjects. 
 

b. ENVIRONMENTAL REVIEW PROCESS 
 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 

PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
storm water storm water pollutants from the MS4 will be reduced to the MEP, will 
not cause or contribute to a violation of water quality standards, and will comply 
with Copermittee’s ordinances, permits, plans, and requirements, and with this 
Order.   
 
Performance Criteria:  Discharges from each approved development project must 
be subject to the following management measures:The requirements must 
include, but not be limited to, implementation by the project proponent or 
municipality of the following: 

 
(1) Source control BMPs that reduce storm water pollutants of concern in urban 

runoff, including prevention of illicit discharges into the MS4; minimization of 
preventing irrigation runoff; storm drain system stenciling or signage; 
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properly designed outdoor material storage areas; properly designed 
outdoor work areas; and properly designed trash storage areas; 

 
(2) Site design BMPs where feasible which maximize infiltration, provide 

retention, slow runoff, minimize impervious footprint, direct runoff from 
impervious areas into landscaping, and construct impervious surfaces to 
minimum widths necessary.The following LID BMPs listed below shall be 
implemented at all Development Projects where applicable and feasible. 

(a) Conserve natural areas, including existing trees, other vegetation, and 
soils. 

(b) Construct streets, sidewalks, or parking lot aisles to the minimum widths 
necessary, provided that public safety is not compromised and in 
accordance with section D.1.d.(4)(a)vi.  

(c) Minimize the impervious footprint of the project.  
(d) Minimize soil compaction to landscaped areas. 
(e) Minimize disturbances to natural drainages (e.g., natural swales, 

topographic depressions, etc.) 
(f) Disconnect impervious surfaces through distributed pervious areas. 

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section D.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
collectively or individually develop alternative restrictions on the use of 
treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
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dispersed throughout a development project. 
 

(a) Urban Rrunoff must undergo pretreatment such as sedimentation or 
filtration prior to infiltration; 

 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove storm water pollutants to the MEP; 
 

(e) The vertical distance from the base of any infiltration treatment control 
BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of urban runoff for the protection 
of groundwater beneficial uses;   

 
(g) Infiltration treatment control BMPs must not be used for areas of industrial 

or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries;3 and other high 
threat to water quality land uses and activities as designated by each 
Copermittee; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells. 
 

(7) Where feasible, landscaping with native or low water species shall be 
preferred in areas that drain to the MS4 or to waters of the United States. 

 
d. STANDARD URBAN STORM WATER MITIGATION PLANS (SUSMPS) – APPROVAL 

PROCESS CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 

                                            
3
 Except with regard to treated nursery runoff or clean storm water runoff. 
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Each Copermittee must implement an updated local SUSMP, within twelve 
months of adoption of this Order, which meets the requirements of section D.1.d 
of this Order and (1) reduces Priority Development Project discharges of storm 
water pollutants from the MS4 to the MEP, (2) prevents Priority Development 
Project runoff discharges from the MS4 from causing or contributing to a violation 
of water quality standards, and (3) manages increases in runoff discharge rates 
and durations from Priority Development Projects that are likely to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force and 
(4) implements the hydromodification requirements in section F.1.h.4     

 
(1) Definition of Priority Development Project 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section DF.1.d.(2), and  
 
(b) Those redevelopment projects that create, add, or replace at least 5,000 

square feet of impervious surfaces on an already developed site and the 
existing development and/or the redevelopment project falls under the 
project categories or locations listed in section DF.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section DF.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development.   

 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section DF.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 

                                            
4
 Updated SUSMP and hydromodification requirements must apply to all priority projects or phases of 

priority projects which have not yet begun grading or construction activities at the time any updated 
SUSMP or hydromodification requirement commences. If lawful prior approval of a project exists, 
whereby application of an updated SUSMP or hydromodification requirement to the project is illegal, the 
updated SUSMP or hydromodification requirement need not apply to the project. Updated Development 
Planning requirements set forth in Sections D.1. (a) through (h) of this Order must apply to all projects or 
phases of projects, unless, at the time any updated Development Planning requirement commences, the 
projects or project phases meet any one of the following conditions: (i) the project or phase has begun 
grading or construction activities; or (ii) a Permittee determines that lawful prior approval rights for a 
project or project phase exist, whereby application of the Updated Development Planning requirement to 
the project is legally infeasible.  Where feasible, the Permittees must utilize the SUSMP and 
hydromodification update periods to ensure that projects undergoing approval processes include 
application of the updated SUSMP and hydromodification requirements in their plans. 
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result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5  As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold.   

 
(2) Priority Development Project Categories 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 

 
(a) Housing subdivisions of 10 or more dwelling units. This category includes 

single-family homes, multi-family homes, condominiums, and apartments. 
 

(b) Commercial developments greater than one acre.  This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre.  The category includes, but is not limited to:  hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; multi-
apartment buildings; car wash facilities; mini-malls and other business 
complexes; shopping malls; hotels; office buildings; public warehouses; 
automotive dealerships; airfields; and other light industrial facilities. 
 

(c) Developments of heavy industry greater than one acre.  This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.).   
 

(d) Automotive repair shops.  This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(e) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement 
DF.1.d.(6) and hydromodification requirement DF.1.h. 
 

                                            
5
 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 

than natural background levels. 
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(f) All hillside development greater than 5,000 square feet.  This category is 
defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 
 

(g) Environmentally Sensitive Areas (ESAs).  All development located within 
or directly adjacent to or discharging directly to an ESA (where discharges 
from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10 percent or more of its naturally occurring 
condition.  “Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   
 

(h) Parking lots 5,000 square feet or more or with 15 or more parking spaces 
and potentially exposed to urban runoff.  Parking lot is defined as a land 
area or facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 
 

(i) Street, roads, highways, and freeways.  This category includes any paved 
surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 
 

(j) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 
the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
 

(3) Pollutants of Concern 
 

As part of its local SUSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority Development 
Project.  The procedure must address, at a minimum: (1) Receiving water 
quality (including pollutants for which receiving waters are listed as impaired 
under CWA section 303(d)); (2) Land-use type of the Development Project 
and pollutants associated with that land use type; and (3) Pollutants expected 
to be present on site. 

 
(4) Low Impact Development Site Design BMP Requirements 
 

(a) Each Copermittee must require each Priority Development Project to 
implement site design BMPs which will collectively minimize directly 
connected impervious areas, limit loss of existing infiltration capacity, and 
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protect areas that provide important water quality benefits necessary to 
maintain riparian and aquatic biota, and/or are particularly susceptible to 
erosion and sediment loss. 

(a) Each Copermittee must require each Priority Development Project to 
implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect areas 
that provide important water quality benefits necessary to maintain riparian 
and aquatic biota, and/or are particularly susceptible to erosion and sediment 
loss. 
 
(a) (b)The following site design BMPs must be implemented at all Priority 

Development Projects as required below The following LID sustainability 
measures must be implemented:  

 
(i) Maintain or restore natural storage reservoirs and drainage corridors 

(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. Each 
Copermittee must require LID storm water practices or make a finding 
of infeasibility for each Priority Development Project. 

 
(ii) For Priority Development Projects with landscaped or other pervious 

areas, properly design and construct the pervious areas to effectively 
receive and infiltrate or treat storm water runoff to the MEP from 
impervious areas prior to discharge to the MS4.  The amount of the 
impervious areas that are to drain to pervious areas must be based 
upon the total size, soil conditions, slopes, and other pertinent factors 
of the project. Each Copermittee must incorporate formalized 
consideration, such as thorough checklists, ordinances, and/or other 
means, of LID storm water practices into the plan review process for 
Priority Development Projects. 

 
(iii) For Priority Development Projects with low traffic areas and 

appropriate soil conditions, construct to the MEP walkways, trails, 
overflow parking lots, alleys, or other low-traffic areas with permeable 
surfaces, such as pervious concrete, porous asphalt, unit pavers, and 
granular materials.  The review of each Priority Development Project 
must include an assessment of potential collection of storm water for 
beneficial use on-site or off-site prior to discharging from the MS4. 

 
(iv) The review of each Priority Development Project must include an 

assessment of techniques to infiltrate, filter, store, evaporate, or detain 
runoff close to the source of runoff; 

 
(v) The review of each Priority Development Project must include an 
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assessment of alternatives to conventional storm water conveyance 
and management systems; and 

 
(vi) Within 365 days after adoption of this Order, each Copermittee must 

review its local codes and ordinances and identify barriers therein to 
implementation of LID storm water practices. Following the 
identification of these barriers to LID implementation, where feasible 
the Copermittee must take appropriate actions to remove barriers 
directly under Copermittee control by the end of the permit cycle.   

 
(b) (c)The following site design BMPs listed below must be implemented at all 

Priority Development Projects where applicable and feasible.  Each  must 
require each Priority Development Project to demonstrate applicability and 
feasibility, or lack thereof, for each site design BMP listed below.  The 
following LID BMPs must be implemented at all Priority Development 
Projects as required below: 

(i) Minimize disturbances to natural drainages (e.g., creeks, natural 
swales, topographic depressions, etc.); Maintain or restore 
natural storage reservoirs and drainage corridors (including 
depressions, areas of permeable soils, swales, and ephemeral 
and intermittent streams) in drainage networks in preference to 
pipes, culverts, and engineered ditches. 

(ii) Conserve natural areas, including existing vegetation and soils; 
Projects with landscaped or other pervious areas shall drain a 
portion of impervious areas (rooftops, parking lots, sidewalks, 
walkways, patios, etc) into pervious areas prior to discharge to 
the MS4. The amount of runoff from impervious areas that is to 
drain to pervious areas shall correspond with the total capacity of 
the project’s pervious areas to infiltrate or treat runoff, taking into 
consideration the pervious areas’ soil conditions, slope, and other 
pertinent factors. 

(iii) Protect slopes and channels; Projects with landscaped or other 
pervious areas shall properly design and construct the pervious 
areas to effectively receive and infiltrate or treat runoff from 
impervious areas, prior to discharge to the MS4.  Soil compaction 
for these areas shall be minimized.  The amount of the 
impervious areas that are to drain to pervious areas must be 
based upon the total size, soil conditions, slope, and other 
pertinent factors. 

(iv) Minimize soil compaction of permeable soils; Projects with low 
traffic areas and appropriate soil conditions shall construct 
walkways, trails, overflow parking lots, alleys, or other low-traffic 
areas with permeable surfaces, such as pervious concrete, 
porous asphalt, unit pavers, and granular materials. 

(v) Construct streets to the minimum widths necessary based on 
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anticipated usage and public safety; 
(vi) Design parking lots to reduce the impervious land coverage of parking 

areas and to filter runoff before it reaches the storm drain system; 
(vii)Minimize the impervious footprint of the project; 
(viii)Disconnect impervious surfaces through distributed pervious areas; 
(ix) Provide pervious areas for parking and walking; and 
(x) Design the layout of buildings to reduce street length and preserve 

open space. 
 

(5) Source Control BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 

(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in urban runoff; 
(c) Minimize Eliminate irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas; and 
(h) Include water quality requirements applicable to individual priority project 

categories; and 
(i) Implement the hydromodification requirements in section F.1.h. 

 
(6) Treatment Control BMP Requirements6 

 
Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs that meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 
(i) Volume-based treatment control BMPs must be designed to mitigate 

(infiltrate, filter, or treat) the volume of runoff produced from a 24-hour 
85th percentile storm event, as determined from the County of 
Orange’s 85th Percentile Precipitation Isopluvial Map7; or  
 

                                            
6
 Low-Impact Development (LID) and other site design BMPs that are correctly designed to effectively 

remove pollutants from runoff can be considered treatment control BMPs. 
7
 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 

Exhibit 7.II in the Model WQMP (September 2003), page 105 of 157 at 
http://www.ocwatersheds.com/StormWater/PDFs/2003_DAMP/2003_DAMP_Section_7_New_Developme
nt_Significant_Redevelopment.pdf. 
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(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each hour 
of a storm event), as determined from the local historical rainfall 
record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (treat through infiltration, settling, filtration or other unit processes) 
the required volume or flow of runoff from all developed portions of the 
project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to remove pollutants 
from runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 
(i) Be ranked with high or medium pollutant removal efficiency for the 

project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model SUSMP 
or in the Copermittees’ local SUSMPs as they are updated.  Treatment 
control BMPs with a low removal efficiency ranking must only be 
approved by a Copermittee when a feasibility analysis has been 
conducted which exhibits that implementation of treatment control 
BMPs with high or medium removal efficiency rankings are infeasible 
for a Priority Development Project or portion of a Priority Development 
Project. 

 
(ii) Be correctly sized and designed so as to remove storm water 

pollutants to the MEP. 
 

(e) Target removal of pollutants of concern from urban runoff. 
 
(f) Be implemented close to pollutant sources (where shared BMPs are not 

proposed), and prior to discharging into waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term 
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maintenance will be conducted to ensure storm water pollutants are 
reduced to the MEP for the life of the project.  The mechanisms may be 
provided by the project proponent or Copermittee. 

 
(i) Be designed and implemented with measures to avoid the creation of 

nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
(j) Be implemented in accordance with the hydromodification requirements in 

section F.1.h.  
 

(7) Waiver Provision for Numeric Sizing of Treatment Control BMP 
Requirements 
 

(a) A Copermittee may provide for a project to be waived from the 
requirement of implementing treatment BMPs with numeric sizing criteria 
(section DF.1.d.(6)) if infeasibility can be established.  A waiver of 
infeasibility must only be granted by a Copermittee when all available 
treatment BMPs have been considered and rejected as infeasible under 
the numeric sizing criteria.  Copermittees must notify the Regional Board 
within five days of each waiver issued and must include the following 
information in the notification: 
 
(i) Name of the person granting each waiver; 
(ii) Name of developer receiving the waiver; 
(iii) Site location; 
(iv) Reason for waiver; and 
(v) Description of BMPs required. 

 
(b) The Copermittees may collectively or individually develop a program to 

require project proponents who have received waivers to transfer the 
savings in cost, as determined by the Copermittee(s), to a storm water 
mitigation fund.  This program may be implemented by all Copermittees 
that issue waivers.  Funds may be used on projects to improve urban 
runoff quality within the watershed of the waived project.  The waiver 
mitigation program should, at a minimum, identify:   
 

 
(i) The entity or entities that will manage the storm water mitigation fund 

(i.e., assume full responsibility for); 
(ii) The range and types of acceptable projects for which mitigation funds 

may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

mitigation project including its successful completion; and 
(iv) How the dollar amount of fund contributions will be determined. 
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(8) Low Impact Development (LID) Site Design BMP Substitution Program 

 
The Copermittees may develop a LID site design BMP substitution program 
for incorporation into local SUSMPs, which would allow a Priority 
Development Project to substitute implementation of a high level of site 
design BMPs for implementation of some or all treatment control BMPs.  At a 
minimum, the program must meet the requirements below: 

 
(a) Prior to implementation, the program must clearly exhibit that it will 

achieve equal or better runoff quality from each Priority Development 
Project which participates in the program; 

 
(b) For each Priority Development Project participating, the program must 

require all applicable source control BMPs listed in section DF.1.d.(5) to 
be implemented; 

 
(c) For each Priority Development Project participating, the program must 

require that runoff originating from exposed impervious parking areas, 
work areas, storage areas, staging areas, trash areas, and other similar 
areas where pollutants are generated and/or collected, must be routed 
through pervious areas prior to entering the MS4; 

 
(d) For each Priority Development Project participating, the program must 

require that all Low Impact Development site design BMPs listed in 
section DF.1.d.(4) be implemented; 

 
(e) The program must only apply to Priority Development Projects and Priority 

Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 

 
(f) The program must develop and utilize specific design criteria for each site 

design BMP to be utilized by the program;   
 

(g) The program must include mechanisms to verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements; and 

 
(h) The program must develop and implement a review process which verifies 

that each LID site design BMP to be implemented meets the designated 
design criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SUSMP requirements.   
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(9) Site Design and Treatment Control BMP Design Standards 

 
As part of its local SUSMP, each Copermittee must develop and require 
Priority Development Projects to implement siting, design, and maintenance 
criteria for each site design and treatment control BMP listed in its local 
SUSMP to determine feasibility and applicability and so that implemented site 
design and treatment control BMPs are constructed correctly and are 
effective at pollutant removal, runoff control, and vector minimization.  LID 
techniques, such as soil amendments, must be incorporated into the criteria 
for appropriate treatment control BMPs.  Development of BMP design 
worksheets which can be used by project proponents is encouraged.     

 
(10) Implementation Process 

 
As part of its local SUSMP, each Copermittee must implement a process to 
verify compliance with SUSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SUSMP requirements.  The process must also include 
identification of the roles and responsibilities of various municipal 
departments in implementing the SUSMP requirements, as well as any other 
measures necessary for the implementation of SUSMP requirements. 

 
(11) Treatment BMP Review 

 
(a) The Copermittees must review and update the BMPs that are listed in 

their local SUSMPs as options for treatment control during the third year of 
implementation of this Order.  At a minimum, the update must include 
removal of obsolete or ineffective BMPs and addition of LID BMPs that 
can be used for treatment, such as bioretention cells, bioretention swales, 
etc.  The update must also add appropriate LID BMPs to any tables or 
discussions in the local SUSMPs addressing pollutant removal efficiencies 
of treatment control BMPs.  In addition, the update must include review 
and revision where necessary of treatment control BMP pollutant removal 
efficiencies.   

 
 
(b) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   

 
(c) Each Copermittee must implement a mechanism for annually 

incorporating findings from local treatment BMP effectiveness studies 
(e.g., ones conducted by, or on-behalf of, public agencies in Orange 
County) into SUSMP project reviews and permitting. 
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e. BMP CONSTRUCTION VERIFICATION 

 
Prior to occupancy of each Priority Development Project subject to SUSMP 
requirements, each Copermittee must inspect the constructed site design, source 
control, and treatment control BMPs to verify that they have been constructed in 
compliance with all specifications, plans, permits, ordinances, and this Order.   

 
f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 

 
(1) Each Copermittee must maintain a watershed-based database to track and 

inventory approved treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction.  At a minimum, the database must 
include information on treatment control BMP type, location, watershed, date 
of construction, party responsible for maintenance, maintenance 
certifications or verifications, inspections, inspection findings, and corrective 
actions, including whether the site was referred to the Vector Control District. 
 

(2) Each Copermittee must verify that approved treatment control BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 

(a) An annual inventory of all approved treatment control BMPs within the 
Copermittee’s jurisdiction.  The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001; 

 
(b) The designation of high priority treatment control BMPs.  High-priority 

designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors; 

 
(c) Verify implementation, operation, and maintenance of treatment BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 percent 

of approved final project public and private SUSMPs (a.k.a. WQMPs) 
must be verified annually; 

(ii) Operation and maintenance verifications must be required prior to 
each rainy season; 

(iii) All (100 percent) projects with treatment control BMPs that are high 
priority must be inspected annually prior to each rainy season; 

(iv) All (100 percent) public agency projects with treatment control BMPs 
must be inspected annually; 
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(v) At least 25 percent of projects with drainage insert treatment control 
BMPs must be inspected annually; 

(vi) At least 20 percent of the total number of projects with approved 
treatment control BMPs must be inspected annually; 

(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants to the MEP;  

(viii) All inspections must verify effective operation and maintenance of the 
treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order; and 

(ix)  Inspections must note observations of vector conditions, such as 
mosquitoes.  Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange County 
Vector Control District. 

 
 

g. ENFORCEMENT OF DEVELOPMENT SITES 
 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 

 
 

h. REQUIREMENTS FOR HYDROMODIFICATION AND DOWNSTREAM 7 
 
Each Copermittee must ensure its local SUSMP/WQMP includes effective 
hydromodification requirements for Priority Development Projects so that local 
hydrologic conditions of concern are identified and addressed.  Site-specific 
hydromodification management measures must be required to protect 
downstream beneficial uses and prevent physical changes to downstream 
stream channels that would adversely affect the physical structure, biologic 
condition, and water quality of streams.  

 
As part of its local SUSMP, each Copermittee must develop and apply 
requirements to Priority Development Projects so that runoff discharge rates, 
durations, and velocities from Priority Development Projects are controlled to 
maintain or reduce downstream erosion conditions and protect stream habitat.  
During SUSMP reviews, each Copermittee must consider the downstream 
channel conditions and the proposed changes in duration of time that erosive 
flows would occur, as described in the following sections. 
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(1) Assessment of Downstream Erosion  
 
Each Copermittee must require evaluation of the adjacent and downstream 
conditions of receiving waters (i.e., waters of the U.S. and State) when 
evaluating Priority Development Projects.   Factors to evaluate must include 
the designated beneficial uses of the receiving waters, type of channel 
receiving discharges, the stage of channel adjustment/alteration, channel 
slope, composition of bed and bank materials, underlying geology, watershed 
position (e.g., stream order and location), and connections between the 
streams and adjacent floodplains.   

 
(2) Assessment of Discharge Hydrology 

 
Each Copermittee must require evaluation of the proposed post-construction 
hydrology and hydraulics of Priority Development Projects in order to assess 
effects on adjacent and downstream conditions of receiving waters (i.e., 
waters of the U.S. and State).   Factors to evaluate must include the local 
natural flow regime and the proposed flow regime of discharges from the 
MS4.  Evaluation of factors for proposed discharges must include proposed 
changes in the discharge volumes, frequency of erosive discharges, duration 
of erosive discharges, and patterns of flow variability. 

 
(3) Implement Hydromodification Management Strategy 

 
Each Copermittee must implement, or require implementation of, a suite of 
management measures within each Priority Development Project to protect 
downstream beneficial uses and prevent adverse physical changes to 
downstream stream channels.   

 
(a) The measures must be based on the assessments of downstream 

channel conditions and proposed discharge hydrology. 
 

(b) The management measures must be based on a sequenced consideration 
of site design measures, on-site management controls, and then in-stream 
controls. 
 
(i) Site design measures for hydromodification must be implemented on 

all Priority Development Projects. 
 
(ii) Preference must be given to on-site controls over in-stream controls in 

situations where beneficial uses within the channels have not been 
adversely affected by hydromodification.   

 
(iii)  Implementation of in-stream controls must not adversely affect 

beneficial uses or result in sustained degradation of water quality of 
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waters of the U.S./State. 
 

(c) On-site hydromodification control waivers:  Copermittees may develop a 
strategy for waiving hydromodification requirements for on-site controls 
(not site design BMPs) in situations where assessments of downstream 
channel conditions and proposed discharge hydrology clearly indicate that 
adverse hydromodification effects to present and future beneficial uses 
are unlikely.  The waivers must be based on the following determinations: 
 
(i) Lack of discharge-caused hydrology changes:  Waivers may be 

implemented where the total impervious cover on a site is increased up 
to 5 percent of the project area in new developments and decreased 
by at least 10 percent in redevelopments.  These numeric criteria may 
be revised to be consistent with findings from reports from the Storm 
Water Monitoring Coalition, Southern California Coastal Waters 
Research Program, and other local studies.  Alternatively, directly-
connected impervious area or effective impervious cover may be used 
as an indicator, provided that numeric criteria for the indicators are 
used and are based on hydromodification studies conducted in 
southern California. 

 
(ii) Degraded stream channel condition:  Conditional waivers may be 

implemented in situations where receiving waters are severely 
degraded (highly unstable due to irrevocable changes to its form); 
concrete-lined or significantly hardened (e.g., with rip-rap, sackcrete, 
etc.) downstream to their outfall in bays or the ocean; or the project 
would discharge into underground storm drains discharging directly to 
bays or the ocean. 

 
(a) Dry-weather discharges: All conditional waivers must include site 

design and on-site control measures for dry-weather discharges. 
 
(b) Modified channel conditions: Conditional waivers in situations 

where receiving waters are severely degraded or significantly 
hardened must include requirements for in-stream measures 
designed to improve the beneficial uses adversely affected by 
hydromodification.  The measures must be implemented within the 
same watershed as the Priority Development Project. 

 
(4) Develop and Implement Hydromodification Management Plan Develop and 

Implement Specific Hydromodification Criteria 
 
Within three years of adoption of this Order, each Copermittee must revise 
its SUSMP/WQMP (see Section D.1.d) to implement updated 
hydromodification criteria for all Priority Development Projects.  Criteria must 
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be based upon findings from local and regional hydromodification studies 
with explicit consideration for any descriptive or numeric criteria applicable to 
the San Juan Hydrologic Unit described therein.  As part of this update, 
numeric criteria may also be developed for on-site hydromodification control 
waivers to supercede numeric criteria in D.1.h.3.c. 
Each Copermittee must revise its SSMP/WQMP to implement a watershed 
specific Hydromodification Management Plan (HMP) to include specific 
criteria for minimizing and mitigating hydrologic modification at all 
development and redevelopment projects.  Criteria must be based on 
findings from local and regional hydromodification studies with explicit 
consideration for any descriptive or numeric criteria applicable to the San 
Juan Hydrologic Unit described therein.  The HMP shall identify: 

 
(a) Stream classifications; 
(b) Flow rate and duration control methods; 
(c) Sub-watershed mitigation strategies; and 
(d) Stream restoration measures which will maintain the stream and tributary 

Erosion Potential at 1 unless an alternative value can be shown to be 
protective of the natural drainage systems from erosion, incision, and 
sedimentation that can occur as a result of flow increases from 
impervious surfaces. 

(e) Areas where historic hydromodification has resulted in a negative impact 
to benthic macroinvertebrate and benthic periphyton scores of ecological 
health, in comparison to other chemical, biological, and toxicological 
data. 

 
In addition, the HMP shall include: 
(f) Hydromodification Management Standards; 
(g) Natural Drainage Areas and Hydromodification Management Areas; 
(h) Implementation requirements for all PDPs; ; 
(i) Description of authorized Hydromodification Management BMPs; 
(j) Hydromodification Management BMP Design Criteria; 
(k) For flow duration control methods, the range of flows to control for, and 

goodness of fit criteria; 
(l) Allowable low critical flow, Qc, which initiates sediment transport; 
(m)Description of the approved Hydromodification Model; 
(n) Stream restoration measures design criteria; 
(o) Measures to improve Index of Biotic Integrity scores in areas identified 

per section F.1.h(4)(e) above; and 
(p) Monitoring and Effectiveness Assessment; and Record keeping. 
 

 
(5) HMP Implementation 

 
(a) Within 2 years of adoption of the Order, the Copermittees shall submit to 
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the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of flow 
rates.   

(b) Within 180 days of receiving Regional Board comments on the draft 
HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board comments.   

(c) Within 90 days of Regional Board approval of the final HMP, each 
Copermittee shall incorporate and implement the HMP for all Priority 
Development Projects.   

(d) Prior to approval of the HMP by the Regional Board, the early 
implementation of measures likely to be included in the HMP shall be 
encouraged by the Copermittees in addition to the interim requirements 
in section D.1.h.(6). 
 

(6) (5) Interim Requirements for Large Projects  
 

(a) Within one year of adoption of this Order, each municipality must ensure 
that all PDPs projects disturbing 20 acres or more include and implement 
the following management measures.  

 
(i) Disconnect impervious areas by reducing the percentage of Effective 

Impervious Area (EIA) to less than five percent of total project area; 
also disconnect impervious area from receiving waters using on-site or 
off-site storm water reuse, evapotranspiration, and/or infiltration for 
small precipitation events, based on limitations imposed by soil 
conditions, groundwater contamination potential and considerations for 
the use of amendments to improve soil conditions;Disconnect 
impervious areas from receiving waters using on-site or off-site storm 
water reuse, evapotranspiration, and/or infiltration for small 
precipitation events, based on limitations imposed by soil conditions, 
groundwater contamination potential, and considerations for the use of 
amendments to improve soil conditions;   

 
(ii) Where stream channels are adjacent to, or are to be modified as part 

of, the development, establish buffer zones and setbacks for channel 
movement.  Where in-stream controls are necessary, use 
geomorphically-referenced channel design techniques. 

 
(iii) Control runoff through hydrograph matching for a range of return 

periods from 1 year to 10 years.  Interim criteria for hydrograph 
matching must demonstrate that the pattern of storm water discharges 
over time (hydrograph) during evaluated storm events in the post-
construction environment will closely mimic that which occurs in the 
pre-construction condition; or  
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Control runoff by matching the pre-development flows and durations 
for the continuous range of return periods from 10 percent of the two 
year to the 10-year storms, based on long-term records.  Within this 
range, the post-project flow duration curve must not deviate above the 
pre-project flow duration curve flows by more than 10 percent and 
must not deviate above the pre-project flow duration curve flows more 
than 10 percent of the length of the curve. A site specific critical flow 
may substitute for the lower return period (10 percent of the two-year) 
if available; or 
 
Control runoff through the use of a local implementation tool based on 
flow duration control, derived from continuous simulation modeling, in 
the form of nomographs relating percent impervious area and soil type 
(representing infiltration rates) to BMP volume and land area 
requirements.  If this method is used, the Copermittee must closely 
collaborate with the Regional Board in the development of the 
nomograph tool. 

 
 

i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, state, and local water quality laws and regulations applicable to 

Development Projects;  
(b) The connection between land use decisions and short and long-term 

water quality impacts (i.e., impacts from land development and 
urbanization); and  

(c) Methods of minimizing impacts to receiving water quality resulting from 
development, including:  
(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs;  
(vii) Selection of the most effective treatment control BMPs for the 

pollutants of concern; and 
(viii) Public heath concerns related to storm water management 

infrastructure. 
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(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 
(i) Measurably increase the knowledge of the target communities 

regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and  

 
(ii) To measurably change the behavior of target communities and thereby 

reduce pollutant releases to MS4s and the environment. 
 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 
(i) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 

(ii) Federal, state, and local water quality laws and regulations applicable 
to new development and redevelopment activities;  

 
(iii) Site design, source control, pollution prevention, and treatment BMPs;  

 
(iv) General urban runoff concepts; and 

 
(v) Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive areas. 
 
 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in stormwater 
runoff from construction sites to the MS4, reduces construction site discharges of 
storm water pollutants from the MS4 to the MEP, and prevents construction site 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 

 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
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compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 

 
 
b. SOURCE IDENTIFICATION 

 
Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information System (GIS) is highly recommended. 

 
c. SITE PLANNING AND PROJECT APPROVAL PROCESS 

 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 

 
(1) Each construction and grading permit must require proposed construction 

sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and stormwater pollutants 
discharged from the site will be reduced to the maximum extent practicable 
and will not cause or contribute to a violation of water quality standards. 

 
(2) Prior to permit issuance, the project proponent’s erosion and sediment 

control plan (or equivalent construction BMP plan) must be required and 
reviewed to verify compliance with the local grading ordinance, other 
applicable local ordinances, and this Order. 

 
(3) Prior to permit issuance, each Copermittee must verify that project 

proponents subject to California’s statewide General NPDES Permit for 
Storm Water Discharges Associated With Construction Activities, 
(hereinafter General Construction Permit), have existing coverage under the 
General Construction Permit. 

 
d. BMP IMPLEMENTATION 

 
(1) Designate BMPs:  Each Copermittee must designate a minimum set of 

BMPs and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) General Site Management: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific storm water 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the 

portion of the site that is necessary for construction; 
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(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined 

by each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water 
regulations and the site has adequate control practices 
implemented to prevent storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
(x) Non-stormwater management measures to prevent illicit discharges 

and control stormwater pollution sources; 
(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all storm water 

pollutant discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during 
construction; 

(ii) Sediment controls. Sediment controls are to be used as a 
supplement to erosion prevention for keeping sediment on-site 
during construction; 

(iii) Slope stabilization must be used on all active slopes during rain 
events regardless of the season and on all inactive slopes during 
the rainy season and during rain events in the dry season; and 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs8 for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 

                                            
8
 Enhanced BMPs are control actions specifically targeted to the pollutant or condition of concern and of 

higher quality and effectiveness than the minimum control measures otherwise required.  Enhanced in 
this Order means better, not simply more, BMPs. 
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implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in section Attachment C of this 
Order). 

 
(i) Active Sediment Treatment:  Each Copermittee must require 

implementation of advanced treatment for sediment at construction 
sites (or portions thereof) that are determined by the Copermittee to 
be an exceptional threat to water quality.  In evaluating the threat to 
water quality, the following factors must be considered by the 
Copermittee:  

 
[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 
[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs;  
[h] Proximity and sensitivity of aquatic threatened and endangered 

species of concern; 
[i] Known effects of ATS chemicals; and 
[h][j] Any other relevant factors. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  However, BMP implementation 
requirements can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season. 

 
e. INSPECTION OF CONSTRUCTION SITES 

 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
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(a) All sites 30 acres or more in size with rough grading or active slopes 
occurring during the wet season;  

 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section DF.2.e.(1).   
 

(3) During the wet season, each Copermittee must inspect construction sites 
less than one acre in size as needed to ensure compliance with its 
ordinances and this Order.   
 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section DF.2.e.(1) must be 
inspected at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee 
must implement all follow-up actions (i.e., reinspection, enforcement) 
necessary to comply with this Order.  Reinspection frequencies must be 
determined by each Copermittee based upon the severity of deficiencies, the 
nature of the construction activity, and the characteristics of soils and 
receiving water quality. 
 

(6) Inspections of construction sites must include, but not be limited to: 
 

(a) Check for coverage under the General Construction Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

 
(b) Assessment of compliance with Copermittee ordinances and permits 

related to urban runoff, including the implementation and maintenance of 
designated minimum BMPs; 

 
(c) Assessment of BMP effectiveness; 
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(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
 
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     

 
f. ENFORCEMENT OF CONSTRUCTION SITES 

 
(1) Each Copermittee must develop and implement an escalating enforcement 

process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from 

third-parties and to ensure the Regional Board that corrective actions have 
been implemented. 

 
g. REPORTING OF NON-COMPLIANT SITES   
 

(1) In addition to the notification requirements in Attachment B, each 
Copermittee must notify the Regional Board when the Copermittee issues a 
stop work order or other high level enforcement to a construction site in its 
jurisdiction as a result of storm water violations. 

  
(2) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all construction sites with potential 
violations.  Information provided shall include, but not be limited to, the 
following: 
 

(a) WDID number if enrolled under the General Construction Permit 
 

(b) Site Location, including address 
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(c) Current violations or potential violations 
 

 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 

(2) Construction Site Owner / Operator Responsibilities: 
 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   

 
(a) The importance of educating all construction workers in the field about 

stormwater issues and BMPs though formal or informal training; 
 
(b) Federal, state, and local water quality laws and regulations applicable to 

construction and grading activities;  
 
(c) Site design, source control, pollution prevention, and treatment BMPs;  
 
(d) General urban runoff concepts; and 
 
(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 
 
3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of storm water pollutants from the MS4 to the MEP, and 
prevents municipal discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 

 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
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(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information System (GIS) is highly recommended when 
applicable, but not required. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must implement pollution 

prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 
impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     

 
(3) BMP Implementation for Management of Pesticides, Herbicides, and 

Fertilizers 
 

Each Copermittee must implement BMPs to reduce the contribution of 
pollutants associated with the application, storage, and disposal of pesticides, 
herbicides and fertilizers from municipal areas and activities to MS4s.  Such 
BMPs must include, at a minimum:  

 
(a) Educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
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(b) Integrated Pest Management (IPM) measures that rely on non-chemical 
solutions;  

(c) The use of native vegetation;  
(d) Schedules for irrigation and chemical application; and  
(e) The collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

 
(b) Each Copermittee must include water quality protection measures, where 

feasible, when retrofitting existing flood control structural devices.   
 
(c) Each Copermittee must evaluate its existing flood control devices, identify 

devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by May 1, 201009 and 
submitted to the Regional Board with the Fall 201009 annual report. 

 
(5) BMP Implementation for Sweeping of Municipal Areas 

 
Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   

 
(a) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc.) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 

(a) Treatment Controls:  Each Copermittee must implement a schedule of 
inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce pollutant 
discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
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(i) Inspection and removal of accumulated waste at least once a year 

between May 1 and September 30 of each year for all MS4 facilities; 
(ii) Additional cleaning as necessary between October 1 and April 30 of 

each year for facilities that receive or collect high volumes of trash and 
debris;   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year; 

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner;   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed; 

(vi) Proper disposal of waste removed pursuant to applicable laws; and 
(vii) Measures to eliminate waste discharges during MS4 maintenance 

and cleaning activities. 
 

(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 

 
 
(b) Each Copermittee must implement controls to limit infiltration of seepage 

from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 
(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

(8) Inspection of Municipal Areas and Activities 
 

(a) At a minimum, each Copermittee must inspect the following high priority 
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municipal areas and activities annually: 
 

(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
[e] Corporate yards including maintenance and storage yards for 

materials, waste, equipment and vehicles; and 
[f] Household hazardous waste collection facilities. 

(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
(x) Other municipal areas and activities that the Copermittee determines 

may contribute a significant pollutant load to the MS4. 
 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
municipal or contract staff. 

 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 

 
(10) Training and Education  

 
Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
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perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, state, and local water quality laws and regulations 

applicable to construction and grading activities; 
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment); 

[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities; 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application; 

[e] Current advancements in BMP technologies; 
[f] SUSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms; and 
[g] Other topics of local importance, including local water quality 

conditions, impaired water bodies, environmentally sensitive areas, 
and public health and disease vector issues associated with urban 
runoff. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and reviewing monitoring data 

 
(iii) Municipal Other Activities:  Each Copermittee must implement an 

education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
 

b. COMMERCIAL / INDUSTRIAL 
 

Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
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commercial / industrial discharges of storm water pollutants from the MS4 to the 
MEP, and prevents commercial / industrial discharges from the MS4 from 
causing or contributing to a violation of water quality standards. 

 
(1) Source Identification 

 
(a) Each Copermittee must maintain an updated watershed-based inventory 

of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 

 
(i) Commercial Sites/Sources: 

 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
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[w] Building material retailers and storage; 
[x] Animal facilities;  
[y] Power washing services; and 
[z] Other sites and sources with a history of un-authorized discharges 

to the MS4. 
 

(ii) Industrial Sites/Sources: 
 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 
 

(iv) All other commercial or industrial sites/sources that the Copermittee 
determines may contribute a significant pollutant load to the MS4. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must require the use of pollution 

prevention methods by industrial and commercial sites/sources. 
 

(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
 

(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
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additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of storm water pollutants from mobile businesses to the MEP.  
Each Copermittee must keep as part of their commercial source inventory 
a listing of mobile businesses known to operate within its jurisdiction.  The 
program must include: 
 
(i) Development and implementation of minimum standards and BMPs to 

be required for each of the various types of mobile businesses; 
(ii) Development and implementation of an enforcement strategy which 

specifically addresses the unique characteristics of mobile businesses; 
(iii) Notification of those mobile businesses known to operate within the 

Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
information, and education. 
 

(4) Inspection of Industrial and Commercial Sites/Sources 
 

Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
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(ii) Review of facility monitoring data, if the site monitors its runoff;  
 

(iii) Check for coverage under the General Industrial Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 
 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to urban runoff; 
 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
(vi) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water 
runoff; and 
 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 

 
(b) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all Industrial Sites and Industrial 
Facilities subject to the General Industrial Permit or other individual 
NPDES permit with potential violations.  Information provided shall 
include, but not be limited to, the following: 
 
(i) WDID number if enrolled under the General Industrial Permit; 

 
(ii) Site Location, including address; 

 
(iii) Current violations or potential violations; and 
 
(iv) Past Violation history. 

 
(b)(c) Frequencies:  At a minimum, 20 percent of the sites inventoried as 

required in section DF.3.b.(1) above (excluding mobile sources and food 
facilities) must be inspected each year.  Mobile businesses must be 
inspected pursuant to the enforcement strategy developed pursuant to 
section DF.3.b.(3).  Other inspection frequencies must be based upon 
findings of the Copermittee’s existing program and the following factors: 
 
(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
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(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or 

commercial activities occur, and area of the site exposed to rainfall and 
runoff;  

(xiii) The facility’s compliance history; and 
(xiv) Any other relevant factors. 

 
(c)(d) Food Facilities:  Each food facility must be inspected annually for 

compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Identification of outdoor sewer and MS4 connections; and 
(v) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
 

(d)(e) Third-Party Inspections:  Each Copermittee may develop and 
implement a third party inspection program for verifying industrial and 
commercial site/source compliance with its ordinances, permits, and this 
Order.  To the extent that third party inspections are conducted to fulfill the 
requirements of this Order, the Copermittee will be responsible conducting 
and documenting quality assurance and quality control of the third-party 
inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
 
[a] Photo documentation of potential storm water violations identified 

during the third party inspection;  
[b] Reporting to the Copermittee of identified significant potential 

violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
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(e)(f) Based upon site inspection findings, each Copermittee must 

implement all follow-up actions and enforcement necessary to comply with 
this Order. 
 

(f)(g) To the extent that the Regional Board has conducted an inspection 
of an industrial site during a particular year, the requirement for the 
responsible Copermittee to inspect this facility during the same year will 
be satisfied. 
 

(g)(h) The Copermittees must track the number of inspections for the 
inventoried industrial and commercial sites/sources throughout the 
reporting period to verify that the sites/sources are inspected at the 
minimum frequencies listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 

Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
 

(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of urban runoff on receiving waters, and potential BMP solutions for the 
target audience; and (2) to measurably change the behavior of target 
communities and thereby reduce storm water pollutant releases and 
eliminate prohibited non-storm water discharges to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts; and 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques. 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
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to the site/source.   
 

c. RESIDENTIAL 
 

Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of storm water pollutants from the MS4 to the MEP, and 
prevents residential discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 

 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 
(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
(2) BMP Implementation  

 
(a) Pollution Prevention:  Each Copermittee must actively encourage the use 

of pollution prevention methods by residents.  
 

(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 
high threat to water quality residential areas and activities.  The 
designated minimum BMPs for high threat to water quality residential 
areas and activities must be area or activity specific.  

 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 
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(d) Implement BMPs:  Each Copermittee must implement, or require 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with Sections A and B of  this Order. for 
high threat to water quality residential areas and activities.   
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 

Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of storm water pollutants from the MS4 and eliminate 
illicit residential discharges into the MS4.  The evaluation must consider 
findings from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  

 
(5) Common Interest Areas (CIA) / Homeowner Association (HOA) Areas 

 
Each Copermittee must implement measures specifically to ensure that urban 
runoff within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
 

(i) Current maintenance duties and procedures used by CIA / HOA 
maintenance associations within its jurisdiction; 

(ii) Whether streets and storm drains are publicly or privately owned within 
the CIA/HOA; 

(iii) Whether the CIA/HOA area has been identified as a high priority 
residential area; 

(iv) Proximity to 303(d)-listed waterbodies, the ocean, environmentally 
sensitive areas; 

(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose 

a significant risk to inland or coastal receiving waters. 
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(b) Legal Authority and Enforcement:   Within twoone  years of adoption of 
this Order, each Copermittee must review its Municipal Code to determine 
the most appropriate method to implement and enforce urban runoff 
management measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of urban runoff on receiving waters, and 
potential BMP solutions for the target audience; and (2) to measurably 
change the behavior of target communities and thereby reduce storm 
water and eliminate prohibited non-storm water pollutant releases to MS4s 
and the environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges. At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General urban runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques, and public health 
and disease vector issues associated with urban runoff. 

 
 

d. Retrofitting Existing Development  
 

 
Each Copermittee must implement a retrofitting program which meets the 
requirements of this section, solves chronic flooding problems, reduces impacts 
from hydromodification, incorporates LID, supports stream restoration, 
systematically reduces downstream channel erosion, reduces the discharges of 
storm water pollutants from the MS4 to the MEP, and prevents discharges from 
the MS4 from causing or contributing to a violation of water quality standards. 
 
 
(1) Source Identification 

The Copermittee must identify and inventory existing developments (i.e. 
municipal, industrial, commercial, residential) as candidates for retrofitting.  
Potential retrofitting candidates must include but are not limited to: 
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(a) Development that contributes pollutants to a TMDL or a ESA, 
(b) Development contributing flows to downstream frequent flooding, 
(c) Receiving waters channelized or otherwise hardened, 
(d) Development tributary to receiving waters that are channelized or 

otherwise hardened, 
(e) Developments tributary to receiving waters that are significantly eroded, 
(f) Developments tributary to an ASBS or SWQPA, 
(g) Development that causes hydraulic constriction. 

 
(2) Each Copermittee shall evaluate and rank the inventoried existing 

developments to prioritize retrofitting.  Criteria for evaluation must include: 
(a) Feasibility, 
(b) Cost effectiveness, 
(c) Pollutant removal effectiveness, 
(d) Impervious area potentially treated, 
(e) Maintenance requirements, 
(f) Landowner cooperation, 
(g) Neighborhood acceptance, and 
(h) Aesthetic qualities. 
(i) Efficacy at addressing concern. 

  
(3) Based on the results of the evaluation and rankings, each Copermittee must 

require select, qualified existing developments to implement source control 
and treatment control BMPs in accordance with the SSMP requirements 
within sections D.1.d.(3) through D.1.d.(8).  In addition, the Copermittee shall 
encourage retrofit projects to implement where feasible the Hydromodification 
requirements in section D.1.h. 

 
(4) When requiring retrofitting on existing development, the Copermittees will 

cooperate with private landowners to encourage retrofitting projects.  The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 

 
(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements; 
(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance;  
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
(5) The retrofit BMPs shall be tracked and inspected in accordance with section 

D.1.f. Treatment Control BMP Maintenance Tracking. 
 
(6) Where a project or projects cannot feasibly retrofit due to existing constraints, 
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the Copermittee may propose a regional mitigation project to improve water 
quality.  Such regional projects may include but are not limited to: 

 
(a) Regional water quality treatment BMPs, 
(b) Urban creek or wetlands restoration and preservation, 
(c) Daylighting and restoring underground creeks,  
(d) Localized rainfall storage and reuse, and 
(e) Removal of invasive plant species. 

 
(7) A retrofit project may qualify as a Watershed Water Quality Activity provided 

it meets the requirements in section E. Watershed Runoff Management 
Program. 

 
 

4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   

 
(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 

eliminate illicit discharges and connections to the MS4. 
 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   

 
(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
b. MAINTAIN MS4 MAP 

 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of a GIS is highly 
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recommended.  The accuracy of the MS4 map must be confirmed during dry 
weather field screening and analytical monitoring and must be updated at least 
annually.  The GIS layers of the MS4 map must be submitted with the updated 
Jurisdictional Runoff Management Plan within 365 days after adoption of this Order. 

 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   

 
d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 

 
Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
Urban Runoff Monitoring and Reporting Program No. R9-20098-00021.  

 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
discharges, illicit connections, or other sources of pollutants in non-storm water.   

 
(1) Develop response criteria for data:  Each Copermittee must develop, update, 

and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include 
consideration of 303(d)-listed waterbodies and environmentally sensitive 
areas (ESAs) as defined in Attachment C. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 

for which water quality data or conditions indicates a potential illegal 
discharge or connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
 
(b) Field screen data: Within two business days of receiving dry weather field 

screening results that exceed action levels, the Copermittees must either 
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conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.  This documentation 
shall be included in the Annual Report.   

 
(c) Analytical data:  Within two business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation.  This documentation 
shall be included in the Annual Report.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize 
the response to, each report. 

 
f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  

 
Each Copermittee must take immediate action to initiate steps necessary to 
eliminate all detected illicit discharges, illicit discharge sources, and illicit 
connections as soon as practicable after detection.  Elimination measures may 
include an escalating series of enforcement actions for those illicit discharges 
that are not a serious threat to public health or the environment. Illicit discharges 
that pose a serious threat to the public's health or the environment must be 
eliminated immediately. 

 
g. ENFORCE ORDINANCES 

 
Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it MS4.   

 
h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 

AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  
 

(1) Each Copermittee must implement management measures and procedures 
to prevent, respond to, contain and clean up all sewage and other spills that 
may discharge into its MS4 from any source (including private laterals and 
failing septic systems).  Spill response teams must prevent entry of spills into 
the MS4 and contamination of surface water, ground water and soil to the 
maximum extent practicable.  Each Copermittee must coordinate spill 
prevention, containment and response activities throughout all appropriate 
departments, programs and agencies so that maximum water quality 
protection is available at all times.  
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(2) Each Copermittee must develop and implement a mechanism whereby it is 
notified of all sewage spills from private laterals and failing septic systems 
into its MS4.  Each Copermittee must implement management measures 
and procedures to prevent, respond to, contain and clean up sewage from 
any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 

 
 
5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Urban Runoff 
Management Program. 

 
 
G. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM 
 
1. Update the Watershed Urban Runoff Management Program 
 

Each Copermittee must participate in implementing and updating a Watershed 
Urban Runoff Management Program (Watershed URMP), as described in this 
Section, with other Copermittees in the Watershed Management Area(s) (WMA) in 
Table 3 5 to coordinate management efforts for the highest priority watershed water 
quality problems.   Each Copermittee must implement all requirements of this 
section no later than 365 days after adoption of this Order, unless otherwise 
specified.  Prior to 365 days after adoption of this Order, each Copermittee must 
collaborate with the other Copermittees within its Watershed Management Area(s) to 
at a minimum implement its Watershed URMP document, as the document was 
developed and amended to comply with the requirements of Order No. 2002-01.  At 
a minimum, each updated Watershed URMP must include the elements described 
below: 
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Table 35.  Watershed Management Areas and Watershed Copermittees 
 

WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE 
(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

Aliso Creek Aliso Viejo 
County of Orange 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Mission Viejo 
Orange County 

Flood Control 
District 

 

Aliso HSA Aliso Creek, Pacific Ocean 

San Juan Creek County of Orange 
Dana Point 
Laguna Hills 
Laguna Niguel 
Mission Viejo 
Orange County 

Flood Control 
District 

San Juan 
Capistrano 

Rancho Santa 
Margarita 

 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, Canada 
Gobernadora, Bell Canyon, 
Verdugo Canyon, Pacific 
Ocean 

Note:  The designated Lead Watershed Copermittee for each watershed is bolded. 
 

a. LEAD WATERSHED COPERMITTEE IDENTIFICATION 
 

Watershed Copermittees may identify the Lead Watershed Copermittee for their 
WMA.  In the event that a Lead Watershed Copermittee is not selected and 
identified by the Watershed Copermittees, by default the Copermittee identified in 
Table 3 as the Lead Watershed Copermittee for that WMA must be responsible 
for implementing the requirements of the Lead Watershed Copermittee in that 
WMA.  The Lead Watershed Copermittees must serve as liaisons between the 
Copermittees and Regional Board, where appropriate. 
 

b. WATERSHED MAP 
 
Watershed Copermittees must develop and periodically update a map of the 
WMA to facilitate planning, assessment, and collaborative decision-making.  As 
determined appropriate, the map must include features such as receiving waters 
(including the Pacific Ocean); Environmentally Sensitive Areas Clean Water Act 

0005395



Revised Tentative Order  TBA with errata 
No. R9-20098-00021 
 
 

 72 

section 303(d) impaired receiving waters; land uses, MS4s; major highways; 
jurisdictional boundaries; and inventoried commercial, industrial, and municipal 
sites.  The Copermittees must submit the GIS layers containing the watershed 
map to the Regional Board with their updated JRMP within 365 days of adoption 
of this Order. 
 

c. ANNUAL WATERSHED WATER QUALITY ASSESSMENT 
 

(1) Assess Conditions:  Watershed Copermittees must annually assess the water 
quality of receiving waters in their WMA and use the information to set 
priorities and to effectively update BMP implementation.  This assessment 
must use applicable water quality data, reports, and analyses generated in 
accordance with the requirements of this Order and the Receiving Waters and 
Urban Runoff Monitoring and Reporting Program, as well as applicable 
information available from Copermittees and other public and private 
organizations.   
 

(2) Identify Problems and Select Priority Pollutant(s):  The assessment and 
analysis must annually identify the WMA’s water quality problems that are 
partially or fully attributable to MS4 discharges.  Identified water quality 
problems must include CWA section 303(d) listings, persistent violations of 
water quality standards, toxicity, degraded biological conditions,  
hydromodification, violations of permit prohibitions, impacts to beneficial uses, 
and other pertinent conditions.  From the list of water quality problems, the 
high priority water quality problems of the WMA must be identified.  High 
priority problems selected must include those water quality problems that 
most significantly exceed or affect water quality standards (water quality 
objectives, and beneficial uses, and the State Policy for maintaining high 
quality waters9).  
 

(3) Identify Sources of Pollutants:  The annual assessments must include 
identification of the likely sources of the WMA’s high priority water quality 
problems.  that have caused or contributed to exceedances of water quality 
objectives, or that if unaddressed, may result in exceedances of water quality 
objectives.  The Annual Assessment must include, but is not limited to, 
focused water quality and sediment quality monitoring, watershed modeling of 
ambient constituents, flows, and pollutants.  The Annual Assessments shall 
identify sources or source areas, linkages, waste loadings within the 
watersheds, and where necessary (I.e. exceedances of water quality 
objectives), waste load allocations needed to return to compliance with water 
quality objectives.  
 

 

                                            
9
 State Water Resources Control Board, Resolution No. 68-16, Statement of Policy with Respect to 

Maintaining High Quality of Waters in California. 
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d. WATERSHED STRATEGY:  EVALUATION AND SELECTION OF MANAGEMENT OPTIONS 
 

Watershed Copermittees must develop a collective watershed strategy to abate 
the sources and reduce the discharges causing the high priority water quality 
problems of the WMA based on their assessment in section G.1.c.  The strategy 
must guide Watershed Copermittee selection and implementation of Watershed 
URMP Activities, so that the Watershed Activities selected and implemented are 
appropriate for each Watershed Copermittee’s contribution to the WMA’s high 
priority water quality problems. 

 
(1) Evaluation of Management Options:  Watershed Copermittees within a WMA 

must evaluate management options in response to each annual watershed 
water quality assessment.   Copermittees must identify actions necessary to 
reduce priority pollutant discharges from the MS4, including actions to resolve 
key uncertainties and to verify assumptions. 

 
(2) Selection of Management Options / Watershed Activities List:  Each 

Watershed Copermittee within a WMA must select management practices to 
implement in response to the annual evaluation of management options.  
Each Copermittee must establish an implementation schedule for the 
selected management options. 

 
(3)Role of Lead Permittee 

 
(a)The Lead Watershed Permittee must maintain results of the management 

option evaluations.  For structural and nonstructural management 
practices evaluated, the assessment must contain a description of the 
practice(s), conclusions from the evaluation, and whether and when the 
practice is planned for implementation by a Permittee or group of 
Permittees. 

 
(b)The Lead Watershed Permittee must maintain the updated schedule of 

actions to be taken by each Watershed Permittee.  Each activity on the 
Watershed Activities List must include the following information: 
 
(i)A description of the activity; 
(ii)A time schedule for implementation of the activity, including key 

milestones; 
(iii)An identification of the specific responsibilities of Watershed Permittees 

in completing the activity; 
(iv)A description of how the activity will address the identified high priority 

water quality problem(s) of the watershed; 
(v)A description of how the activity is consistent with the collective 

watershed strategy; 
(vi)A description of the expected effectiveness and benefits of 
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implementing the activity; and 
(vii)A description of how implementation effectiveness will be measured. 

 
 

e. BMP IMPLEMENTATION AND ASSESSMENT 
 

The Watershed Copermittees must implement and assess Watershed Activities 
that address improve the high priority water quality problems in the WMA.  
Watershed Activities include both “Water Quality Activities” and “Education 
Activities” that each specifically target the high priority water quality problems in 
the WMA.  Water Quality Activities are structural or non-structural measures. 
other than education.  Education Activities are outreach and training activities. 

 
(1) BMP Implementation:  Each Watershed Copermittee must implement 

Watershed Activities pursuant to established schedules in the Watershed 
URMP.   During each reporting period, no less than two Watershed Water 
Quality Activities and one Watershed Education Activity must be put into 
effect that can be reasonably expected to provide quantifiable benefits to 
discharge or receiving water quality within each WMA as part of the iterative 
process for reducing storm water pollutants to the MEP and/or eliminating 
non-storm water runoff and pollutants (Additional Aliso Creek provisions are 
in Section E.5 below.)   Watershed Activities may be implemented individually 
or collectively, and may be implemented at the watershed or jurisdictional 
level.  Results from Watershed Activities shall be used in the design and 
implementation of future Watershed Activities as part of the iterative process.  
A Watershed Water Quality Activity implemented on a jurisdictional basis 
must be organized and implemented to target a watershed’s must exceed the 
baseline jurisdictional requirements of the jurisdictional URMP requirements 
(section D) of this Order.  Watershed Activities do not include projects that are 
otherwise required by the Regional Board such as for JRMP or other NPDES 
permit requirements.  The one exception is retrofitting sites, which can be 
considered a watershed activity.     

 
(2) BMP Assessment:  Watershed Copermittees must annually assess the 

success of each implemented BMP through monitoring, surveillance, and 
other effective means.  The assessments must include consideration of the 
individual practice, expectations of the activity, adjacent receiving waters, and 
the WMA. 

 
(3) BMP Summaries:  For structural and nonstructural management practices 

implemented, the Watershed Copermittees must develop annual summaries 
that contain a description of the practice, capital and maintenance costs, 
expectations for effectiveness, date implemented, and any observed results. 
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f. INFORMATION EXCHANGE 
 

(1) Copermittee Collaboration and Meetings:  Watershed Copermittees must 
collaborate to develop and implement the Watershed Urban Runoff 
Management Programs.  Watershed Copermittee collaboration must include 
frequent regularly scheduled meetings.   
 

(2) Public Participation:  Watershed Copermittees must implement a watershed-
specific public participation mechanism within each watershed.  The 
mechanism must encourage participation from other organizations within the 
watershed (such as water/sewer districts, Orange County Vector Control 
District, Caltrans, non-governmental organizations, etc.). 
 

(3) The Lead Watershed Copermittee must make publicly available the 
management option evaluations, watershed activities list, and implemented 
BMP summaries.   

 
g. WATERSHED URMP REVIEW AND UPDATES 

 
Each Watershed URMP must be reviewed annually to identify needed 
modifications and improvements based on the BMP evaluations and 
assessments of water quality data, BMPs, and other pertinent information.  
Individual Watershed Copermittees must also review and modify their 
jurisdictional activities and JURMPs as necessary so that they are consistent with 
the Watershed URMP findings. 

 
h. WATERSHED-BASED LAND USE PLANNING 

 
The Watershed Copermittees must develop, implement, and modify, as 
necessary, a program for encouraging collaborative, watershed-based, land use 
planning in their jurisdictional planning departments. 

 
2. Reporting 
 
Each Copermittee must contribute to the development of an annual watershed URMP 
report to be submitted to the Regional Board annually by the Lead Watershed 
Copermittee.  The annual watershed URMP report must contain the following 
information: 

 
a. Annual water quality assessment with identification of highest priorities; 
b. Updated watershed strategy; 
c. Record of watershed meetings and collaborative progress; 
c.d. Evaluation of BMPs considered to implement the watershed strategy; 
d.e. Updated watershed URMP activities list, including the status and 

timeframe on all selected activities; 
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f. Estimated pollutant reductions from proposed and implemented Watershed 
Activities; 

e.g. BMP assessments of implemented watershed URMP activities; 
f.h.Summaries of implemented BMPs; how the BMPs addressed the identified high 

priority water quality problems; and the measured pollutant reduction; 
g.i. Summary of progress toward abating sources and reducing pollutant discharges 

causing the identified high priority water quality problems in the WMA; and 
h.j. Summary of progress toward achieving short-term and long-term goals; and. 
k. Detailed schedules for adding and/or modifying BMPs to address the identified 

high priority problems.  
 

3. Work Plan 
The Watershed Permittees must develop, implement, and update annually, a 
Watershed Water Quality Work Plan that ranks each watershed’s highest priority issues.   
The Watershed Water Quality Work plan shall identify planned watershed assessment, 
BMP evaluation, BMP selection, and BMP implementation efforts for each watershed 
planning area for the full 5-year Permit cycle.   The goal of the work plan to is to 
demonstrate a responsive and adaptive approach for the judicious and effective use of 
available resources to attack the highest priority problems on a watershed basis.  
 
3.4. Aliso Creek Watershed URMP Provisions 
 
The following provisions apply to the Aliso Creek watershed URMP.  Requirements in 
this subsection must supersede requirements prescribed by the Regional Board on 
October 18, 2005.10  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    
 

b. Each Copermittee must provide annual reports by March 1 of each year 
beginning in 2008 for the preceding annual period of January through December.  
The annual reports must contain the following information: 

 
(1) Water quality data and assessment from the Revised Aliso Creek Program.   

Each municipality must implement the monitoring and reporting program 
described in the Revised Aliso Creek Program.  All information submitted in 
the report must conform to a SWAMP-Compatible Quality Assurance Project 

                                            
10

 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since Spring 2001 pursuant to an Investigative Order from the 
Regional Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive 
officer revised the Investigative Order and instituted the new monitoring and reporting requirements.  
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Plan11.  The report must contain an assessment of compliance with applicable 
water quality standards for each monitoring station.  The report must include 
data in tabular and graphical form, and electronic data must be submitted to 
the Regional Board upon request. 
 

(2) Program Assessment.  A description and assessment of each municipality’s 
program implemented within the high-priority storm drain locations (as 
identified Revised Aliso Creek Program) to reduce discharges of indicator 
fecal bacteria/pathogens.  Monitoring alone is not sufficient to assess 
progress of the municipal programs.  Municipalities must demonstrate each 
year that their programs are effective and resulting in a reduction of bacteria 
sources. 

 
(i) For structural and nonstructural management practices implemented, the 

assessment must contain a description of the practice, capital and 
maintenance costs, expectations for effectiveness, date implemented, and 
any observed results. 

 
(ii) For structural and nonstructural management practices evaluated, the 

assessment must contain a description of the practice(s), conclusions 
from the evaluation, and whether and when the practice is planned for 
implementation by the municipality or group of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status reports 

must be provided by each municipality that discuss the causes of impairment 
and subsequent management activities implemented within the reporting 
period in the high priority areas and the planned activities for the next 
reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the Regional 

Board must include the following certification statement signed by either the 
principal executive officer, ranking elected official, or duly authorized 
representative of that person: 
 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of my 
knowledge and belief, true, accurate, and complete.  I am aware that there 

                                            
11

 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

 
c. The annual reports must be submitted until the Regional Board determines they 

are no longer warranted.  If requested by a municipality, the monitoring program 
may be modified or reduced by the Regional Board.  The monitoring program 
and annual reporting may be modified in response to adopted TMDLs and 
additional Clean Water Act 303(d) listings for impairment.  
 

d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 
reduce bacteria in the Aliso Creek watershed.  

 
H. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

 
b. Each analysis must include a narrative description of circumstances resulting in a 

25 percent or greater annual change for any budget line items. 
 
3. Business Plan:  Prior to expiration of this Order (five years after adoption), each 

Copermittee must submit to the Regional Board a Municipal Storm Water Funding 
Business Plan that identifies a long-term funding strategy for program evolution and 
funding decisions.  The Business Plan must identify planned funding methods and 
mechanisms for municipal storm water management.  It should identify the following 
items: 

 
a. Program components of the municipal storm water program; 
b. Linkages and dependencies among program components. 
c. Problems addressed by the storm water program; 
d. Storm water program priorities; 
e. Services provided by the storm water program; 
f. Public participation; 
g. Available funding methods and mechanisms and associated legal constraints; 
h. Partnerships with other public agencies; 
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i. Partnerships with the private sector; 
j. Use of technology to improve efficiency; and 
k. Anticipated local, state, and federal regulations that affect storm water 

management or funding options. 
 
4. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JURMP report. 
 
I. TOTAL MAXIMUM DAILY LOADS  
 

This section will incorporate adopted TMDL WLAs as numeric limits on a pollutant by 
pollutant, watershed by watershed basis.  Reduction schedules and monitoring 
requirements for each pollutant will be inserted into this Order as individual Cleanup 
and Abatement Orders (CAOs), adopted by the Regional Board.  CAOs for adopted 
TMDLs with compliance dates beyond the length of this permit will be incorporated 
into this Order as developed by the Regional Board.  Early TMDL requirements, 
including monitoring, may be required and inserted into this Order pursuant to 
Finding E.12 

 
 
J. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
a. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS 

 
Beginning with the Annual Report due in 20092010, each Copermittee must 
annually assess the effectiveness of its Jurisdictional Urban Runoff Management 
Program (JURMP) implementation at meeting the following objectives: 

 
(1) Objective for 303(d) Waterbodies: Reduce pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of storm water pollutants 
from its MS4 into each downstream 303(d)-listed water body for which that 
waterbody is impaired.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA.12 

 
(b) Each Copermittee must annually conduct each established assessment 

measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 

                                            
12

 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order.  See “Municipal Stormwater Program Effectiveness Assessment Guidance” (CASQA, May 2007) 
for guidance for assessing program activities at the various outcome levels. 
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causing or contributing to conditions of impairment.  
 
(c) The assessment measures must target both water quality outcomes and 

the results of municipal enforcement activities. 
 

(2) Objective for Environmentally-Sensitive Areas: Prevent MS4 discharges 
from causing or contributing to conditions of pollution, nuisance, or 
contamination. 

 
(a) Each Copermittee must establish annual measures or methods 

specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

 
(c) The assessment measures must target both water quality outcomes and 

the results of municipal enforcement activities. 
 
(3) Objectives for major program component outcomes: Determined by Each 

Copermittee. 
 
(a) Each Copermittee must annually develop objectives for each program 

component in Section D F and the overall JURMP.  The objectives must 
be established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

 
(b) Assessment approaches for program implementation must include a mix 

of specific activities, general program components, and water quality data. 
 
(c) The assessment measures must target both water quality outcomes and 

the results of municipal enforcement activities. 
 
(4) Objectives for actions taken to protect receiving water limitations in 

accordance with Section A.3this Order. 
 
(a) Each Copermittee must develop and implement an effectiveness 

assessment strategy for each measure conducted in response to a 
determination to implement the “iterative” approach to prevent or reduce 
any pollutants that are causing or contributing to the exceedance of water 
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quality standards as outlined in Section A.3 of this Order 
 

b. ASSESSMENT REVIEW 
 

(1) Based on the results of the effectiveness assessments, each Copermittee 
must annually review its jurisdictional activities and BMPs to identify 
modifications and improvements needed to maximize JURMP effectiveness, 
as necessary to achieve compliance with Section A of this Order.   

 
(2) Each Copermittee must develop and annually conduct an Integrated 

Assessment13 of each effectiveness assessment objective above (Section 
GJ.1.a) and the overall JURMP using a combination of outcomes as 
appropriate to the objectives.14 

 
2. Program Modifications 

 
a. Each Copermittee must develop and implement a plan and schedule to address 

program modifications and improvements identified during annual effectiveness 
assessments. 

 
b. Jurisdictional activities/BMPs that are ineffective or less effective than other 

comparable jurisdictional activities/BMPs must be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems must be modified and improved to correct the water 
quality problems. 

 
3. Effectiveness Assessment and Program Response Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  Beginning with 
the Annual Report due in 20092010, the Program Effectiveness reporting must 
include: 
 
(1) 303(d) waterbodies:  A description and results of the annual assessment 

measures or methods specifically for reducing discharges of pollutants from 
its MS4 into each 303(d)-listed waterbody; 

 
(2) ESAs:  A description and results of the annual assessment measures or 

methods specifically for managing discharges of pollutants from its MS4 into 

                                            
13

 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
14

 Not all program components need be addressed at each of the six outcome levels. 
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each downstream ESA; 
 

(3) Other Program Components:  A description of the objectives and 
corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable; 

 
(4) Receiving water protection:  A description and results of the annual 

assessment measures or methods employed specifically for actions taken to 
protect receiving water limitations in accordance with Section A.3 of this 
Order; 

 
(5) A description of the steps taken to use dry-weather and wet-weather 

monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

 
 
(6) A description of activities conducted in response to investigations of illicit 

discharge and illicit connection activities, including how each investigation 
was resolved and the pollutant(s) involved; 

 
(7) Responses to effectiveness assessments:  A description of each program 

modification, made in response to the results of effectiveness assessments 
conducted pursuant to Section GJ.1.a, and the basis for determining 
(pursuant to Section GJ.2.b.) that each modified activity and/or BMP 
represents an improvement with respect to reducing the discharge of 
pollutants from the MS4. 

 
(8) A description of the steps that will be taken to improve the Copermittee’s 

ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(9) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Urban Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   

 
4. Work Plan 
 
Each Copermittee must develop a work plan to address their high priority water quality 
problems in an iterative manner over the life of the permit.  The goal of the work plan is 
to demonstrate a responsive and adaptive approach for the judicious and effective use 
of available resources to attack the highest priority problems.  The work plan shall 
include, at a minimum, the following: 
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a. The problems and priorities identified during the Annual Watershed Water Quality 

Assessment; 
b. A list of priority pollutants and known or suspected sources; 
c. A brief description of the strategy employed to reduce, eliminate or mitigate the 

negative impacts; 
d. A description and schedule for new and/or modified BMPs.  The schedule is to 

include dates for significant milestones; 
e. A description of how the selected activities will address an identified high priority 

problem.  This will include a description of the expected effectiveness and 
benefits of the new and/or modified BMPs; 

f. A description of implementation effectiveness metrics; 
g. A description of how efficacy results will be used to modify priorities and 

implementation; and 
h. A review of past activities implemented, progress in meeting water quality 

standards, and planned program adjustments. 
 
The Copermittee shall submit the work plan to the Regional Board within 365 days of 
adoption of the Order.  Annual updates are also required and shall be included with the 
annual JRMP report.  The Regional Board will assess the work plan for compliance with 
the specific and overall requirements of the Order.  To increase effectiveness and 
efficiencies, Copermittees may combine their implementation efforts and work plans 
within a hydrologic area or sub area.  Each Copermittee, however, maintains individual 
responsibility for developing and implementing an acceptable work plan. 
 
K. REPORTING 
 
1. Urban Runoff Management Plans 

 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section D F of this 
Order is referred to as the Jurisdictional Urban Runoff Management Plan 
(JURMP).  Each Copermittee must revise and update its existing (JURMP) so 
that it describes all activities the Copermittee will undertake to implement the 
requirements of this Order.  Each Copermittee must submit its updated and 
revised (JURMP) to the Regional Board 365 days after adoption of this Order.  

 
(2) At a minimum, each Copermittee’s JURMP must be updated and revised to 

demonstrate compliance with each applicable section of this Order. 
 
b. WATERSHED URBAN RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees:  The written account of the program conducted by each 
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watershed group of Copermittees is referred to as the Watershed Urban 
Runoff Management Plan.  The Copermittees within each watershed are be 
responsible for updating and revising each Watershed Urban Runoff 
Management Plan, as specified in Table 3 5 above.  Each Watershed Urban 
Runoff Management Plan must be updated and revised to describe all 
activities the watershed Copermittees will undertake to implement the 
Watershed Urban Runoff Management Plan requirements of section E of this 
Order. 

 
(2) Lead Watershed Copermittee:  Each Lead Watershed Copermittee is 

responsible for producing its respective Watershed Urban Runoff 
Management Plan, as well as for coordination and meetings amongst all 
member watershed Copermittees.  Each Lead Watershed Copermittee is 
further responsible for the submittal of the Watershed Urban Runoff 
Management Plan to the Principal Copermittee by the date specified by the 
Principal Copermittee. 

 
(3) Principal Copermittee:  The Principal Copermittee must assemble and submit 

updated Watershed Urban Runoff Management Plans to the Regional Board 
on January 31, 200109 in the form of the WURMP annual report.   

 
2. Other Required Reports and Plans 

 
a. SUSMP UPDATES 

 
(1) Each Copermittee must submit its updated local SUSMP in accordance with 

the applicable requirements of section DF.1 with the JURMP 365 days after 
adoption of this Order.   

 
(2) For SUSMP-related requirements of Section DF.1 with subsequent 

implementation due dates, updated SUSMPs must be submitted with the 
JURMP annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Copermittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
 
At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ urban runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
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of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 
 

3. Annual Reports 
 
a. JURISDICTIONAL URBAN RUNOFF MANAGEMENT PROGRAM (JURMP) ANNUAL 

REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JURMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Annual Report must verify and document 
compliance with this Order as directed in this section.  Each Copermittee 
must retain records through 2015, available for review, that document 
compliance with each requirement of this Order.  Each Copermittee must 
submit to the Principal Copermittee its individual JURMP Annual Report by 
the date specified by the Principal Copermittee.  The reporting period for 
these annual reports must be the previous fiscal year.  For example, the 
report submitted September 30, 2008 2010 must cover the reporting period 
July 1, 20097 to June 30, 20082010. 

 
(2) Principal Copermittee: The Principal Copermittee is responsible for collecting 

and assembling each Copermittee’s individual JURMP Annual Report. The 
Principal Copermittee must submit Unified JURMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 200910.  The Unified JURMP Annual Report must contain the 
13 individual JURMP Annual Reports.   

 
(3) Each JURMP Annual Report must contain, at a minimum, the following 

information: 
(a) Information required to be reported annually in Section F H (Fiscal 

Analysis) of this Order; 
(b) Information required to be reported annually in Section G J (Program 

Effectiveness) of this Order; and 
(c) The Reporting Checklist Requirement found in Attachment D, and 
(c)(d) Information for each program component by watershed as 

described in the following Table 64: 
 
Table 4 6.  Annual Reporting Requirements 
 

Program 
Component 

Reporting Requirement 

New Development 1. Updated relevant sections of the General Plan and 
environmental review process and a description of planned 
updates within the next annual reporting period, if applicable 
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Program 
Component 

Reporting Requirement 

2. Revisions to the local SSMP, including where applicable: 
(a) Identification and summary of where the SSMP fails to 
meet the requirements of this Order; 
(b) Updated procedures for identifying pollutants of concern 
for each Priority Development Project; 
(c) Updated treatment BMP ranking matrix; and 
(d) Updated site design and treatment control BMP design 
standards; 

3. Verification that site design, source control, and treatment 
BMPs were required on all applicable Priority Development 
Projects; 
4. Description of the application of LID and site design BMPs in 
the planning and approval process; 
5. Description of projects subject to the local waiver provision for 
numeric sizing of treatment control BMP requirements; 
6. Description and summary of LID site design BMP substitution 
program, if applicable; 
7. Description and summary of the process to verify compliance 
with SUSMP requirements; 
8. Updates to the BMPs that are listed in the local SSMP as 
options for treatment control; 
9. Description of the treatment control maintenance tracking 
process and verification that the requirements of this Order were 
met during the reporting period; 

(a) Updated watershed-based database of approved 
treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction, including updates to the list 
of high-priority treatment BMPs; 

10.  Description of the process for identifying and evaluating 
hydrologic conditions of concern and requiring a suite of 
management measures within all Priority Development Projects to 
protect downstream beneficial uses and prevent adverse physical 
changes to downstream stream channels; 
11. Description of enforcement activities applicable to the new 
development and redevelopment component and a summary of 
the effectiveness of those activities; 
 
1. Updated relevant ordinances and description of planned 
ordinance updates within the next annual reporting period, if 
applicable; 
2. A description of procedures used for identifying priorities for 
inspecting sites and enforcing control measures which consider 
the nature of the construction activity, topography, and the 
characteristics of soils and receiving water quality; 

Construction 

3. Designated minimum and enhanced BMPs; 
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Program 
Component 

Reporting Requirement 

4. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility 
including the facility addressand number of facilities 
inspected; 
(b) Number of facilities lacking adequate BMPs; 
(c) The most common types of BMP violations identified 
during the inspection by facility; 
(d) Number, date, and types of enforcement actions by facility; 
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

 
1. Updated source inventory; 
2. Changes to the designated municipal BMPs 
3. Descriptions of procedures to assure that flood management 
projects assess the impacts on the water quality of receiving water 
bodies; 
4. Summary and assessment of BMPs implemented at retrofitted 
flood control structures, including: 

(a) List of projects with BMP retrofits; and 
(b) List and description of structures retrofitted without BMPs; 

5. Description and assessment of the municipal structural 
treatment control operations and maintenance activities, including: 

(a) Number of inspections and types of facilities; and 
(b) Summary of findings; 

6. Description of the municipal areas/facilities operations and 
maintenance activities, including: 

(a) Number and types of facilities maintained; 
(b) Amount of material removed and how that material was 
disposed; and 
(c) List of facilities planned for bi-annual inspections and the 
justification; 

7. Description of the municipal areas/programs inspection 
activities, including: 

(a) Number and date of inspections conducted at each facility 
and number of facilities inspected; 
(b) Number of facilities lacking adequate BMPs; 
(c) The most common types of BMP violations identified 
during the inspection by facility; 
(d) Number, date and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

Municipal 

8. Description of activities implemented to address sewage 
infiltration into the MS4; 
 

Commercial / 1. Annual inventory of commercial / industrial sources; 
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Program 
Component 

Reporting Requirement 

2. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility 
including the facility addressand number of facilities 
inspected; 
(b) Number of facilities lacking adequate BMPs; 
(c) The most common types of BMP violations identified 
during the inspection by facility; 
(d) Number, date, and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility.; 

3. Changes to designated minimum and enhanced BMPs; 

Industrial 

4. A list of industrial sites, including each name, address, and SIC 
code, that the Copermittee suspects may require coverage under 
the General Industrial Permit for which a NOI has not been filed. 
 

Residential 1. Updated minimum BMPs required for residential areas and 
activities; 

 2. Quantification and summary of applicable urban runoff and 
storm water enforcement actions within residential areas and 
activities 

 3. Description of efforts to manage urban runoff and storm water 
pollution in common interest areas; 
 
1. Changes to the legal authority to implement Illicit Discharge 
Detection and Elimination activities; 
2. Changes to the established investigation procedures; 
3. Public reporting mechanisms, including phone numbers and 
web pages; 
4. All data and assessments from the Dry Weather Effluent Field 
Screening and Analytical Monitoring activities; 
5. Response criteria developed for water quality data and 
notifications; 
6. Summaries of illicit discharges (including spills and water quality 
data events)  and how each significant case was resolved; 
7. A description of instances when field screening and analytical 
data exceeded action levels, but for which no investigation was 
conducted; 
8. A description of enforcement actions taken in response to 
investigations of illicit discharges and a description of the 
effectiveness of those enforcement measures; 

Illicit Discharge 
Detection and 
Elimination 

9. A description of controls to prevent limit infiltration of seepage 
from municipal sanitary sewers to municipal separate storm sewer 
systems. 

Work Plan Priorities, strategy, implementation schedule and effectiveness 
evaluation. 
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(4) Each JURMP Annual Report must also include the following information 
regarding non-storm water discharges (see Section B.2. of this Order): 

 
(a) Identification of non-storm water discharge categories identified as a source 

of pollutants to waters of the U.S; 
(b) A description of whether non-storm water discharge categories identified 

under section B.2 above will be prohibited or required to implement 
appropriate control measures to prevent reduce the discharge of pollutants 
to the MEP; 

(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified under section (a) above; 
and 

(d) A description of a program to reduce pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
b. WATERSHED URBAN RUNOFF MANAGEMENT PROGRAM (WURMP) ANNUAL REPORTS 

 
(1) Lead Watershed Copermittee:   Each Lead Watershed Copermittee must 

generate watershed-specific WURMP Annual Reports for its respective 
watershed(s), as they are outlined in Table 3 5 of Order No. R9-20089-00012.  
Copermittees within each watershed must collaborate with the Lead 
Watershed Copermittee to generate the WURMP Annual Reports. 

 
(2) Each WURMP Annual Report must, at a minimum, contain the information 

required in sections EG.2 and EG.3 of this Order for the reporting period.  
Each WURMP Annual Report must also serve as an update to the WURMP.    

 
(3) Principal Copermittee:  The Unified WURMP Annual Report must contain the 

nine separate Watershed Urban Runoff Management Program Annual 
Reports.  Each Lead Watershed Copermittee must submit to the Principal 
Copermittee a WURMP Annual Report by the date specified by the Principal 
Copermittee.  The Principal Copermittee must assemble and submit the 
Unified WURMP Annual Report to the Regional Board by January 31, 201009 
and every January 31 thereafter.  The reporting period for these annual 
reports is the previous fiscal year.  For example, the report submitted January 
31, 201009 must cover the reporting period July 1, 20087 to June 30, 20098. 

 
4. Interim Reporting Requirements 

 
For the July 20078-June 20089 reporting period, Jurisdictional URMP and 
Watershed URMP Annual Reports must be submitted on January 31, 20089.  Each 
Jurisdictional URMP and Watershed URMP Annual Report submitted for this 
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reporting period must, at a minimum, include comprehensive descriptions of all 
activities conducted to fully implement the Copermittees’ Jurisdictional URMP and 
Watershed URMP documents, as those documents were developed to comply with 
the requirements of Order No. 2002-01.  The Principal Copermittee must submit 
these documents in a unified manner, consistent with the unified reporting 
requirements of Order No. 2002-01.   

 
5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Copermittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible. 
 

 
L. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Urban Runoff Management Programs and/or 
Watershed Urban Runoff Management Programs may be initiated by the Executive 
Officer of the Regional Board or by the Copermittees.  Requests by Copermittees 
must be made to the Executive Officer, and must be submitted during the annual 
review process.  Requests for modifications should be incorporated, as appropriate, 
into the Annual Reports or other deliverables required or allowed under this Order. 

 
1. Minor Modifications:  Minor modifications to Jurisdictional Urban Runoff 

Management Programs, and/or Watershed Urban Runoff Management Programs, 
may be accepted by the Executive Officer where the Executive Officer finds the 
proposed modification complies with all discharge prohibitions, receiving water 
limitations, and other requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor must require amendment of this Order in accordance with this Order’s 
rules, policies, and procedures. 

 
 
M. PRINCIPAL COPERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Copermittee and notify the Regional Board of the name of the Principal 
Copermittee.  The Principal Copermittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
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before the Regional Board. 
 
2. Coordinate permit activities among the Copermittees and facilitate collaboration on 

the development and implementation of programs required under this Order. 
 
3. Integrate individual Copermittee documents and reports into single unified 

documents and reports for submittal to the Regional Board as required under this 
Order.  

 
4. Produce and submit documents and reports as required by section H K of this Order 

and Receiving Waters Monitoring and Reporting Program No. R9-20098-00012. 
 
 
N. RECEIVING WATERS AND URBAN RUNOFF MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and Urban Runoff Monitoring and 
Reporting Program No. R9-20098-00021. 
 
 
O. STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND 

NOTIFICATIONS  
 
1. Each Copermittee must comply with Standard Provisions, Reporting Requirements, 

and Notifications contained in Attachment B of this Order.  This includes 24 hour/5 
day reporting requirements for any instance of non-compliance with this Order as 
described in section 5.e of Attachment B. 

 
2. All plans, reports and subsequent amendments submitted in compliance with this 

Order must be implemented immediately (or as otherwise specified).  All submittals 
by Copermittees must be adequate to implement the requirements of this Order. 

 
I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true, and 
correct copy of an Order adopted by the California Regional Water Quality Control 
Board, San Diego Region, on (DATE). 
 
 
 
      __________ TENTATIVE ________ 
          John H. Robertus 
          Executive Officer 
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ATTACHMENT A 
 

BASIN PLAN PROHIBITIONS 
 
California Water Code Section 13243 provides that a Regional Board, in a water quality 
control plan, may specify certain conditions or areas where the discharge of waste or 
certain types of waste is not permitted.  The following discharge prohibitions are 
applicable to any person, as defined by Section 13050(c) of the California Water Code, 
who is a citizen, domiciliary, or political agency or entity of California whose activities in 
California could affect the quality of waters of the state within the boundaries of the San 
Diego Region. 
 
1. The discharge of waste to waters of the state in a manner causing, or threatening 

to cause a condition of pollution, contamination or nuisance as defined in 
California Water Code Section 13050, is prohibited. 

 
2. The discharge of waste to land, except as authorized by waste discharge 

requirements or the terms described in California Water Code Section 13264 is 
prohibited. 

 
3. The discharge of pollutants or dredged or fill material to waters of the United 

States except as authorized by a NPDES permit or a dredged or fill material 
permit (subject to the exemption described in California Water Code Section 
13376) is prohibited. 

 
4. Discharges of recycled water to lakes or reservoirs used for municipal water 

supply or to inland surface water tributaries thereto are prohibited, unless this 
Regional Board issues a NPDES permit authorizing such a discharge; the 
proposed discharge has been approved by the State Department of Health 
Services and the operating agency of the impacted reservoir; and the discharger 
has an approved fail-safe long-term disposal alternative. 

 
5. The discharge of waste to inland surface waters, except in cases where the 

quality of the discharge complies with applicable receiving water quality 
objectives, is prohibited.  Allowances for dilution may be made at the discretion of 
the Regional Board.  Consideration would include streamflow data, the degree of 
treatment provided and safety measures to ensure reliability of facility 
performance.  As an example, discharge of secondary effluent would probably be 
permitted if streamflow provided 100:1 dilution capability. 

 
6. The discharge of waste in a manner causing flow, ponding, or surfacing on lands 

not owned or under the control of the discharger is prohibited, unless the 
discharge is authorized by the Regional Board. 

 
7. The dumping, deposition, or discharge of waste directly into waters of the state, 

or adjacent to such waters in any manner which may permit its being transported 
into the waters, is prohibited unless authorized by the Regional Board. 

 
8. Any discharge to a storm water conveyance system that is not composed entirely 

of "storm water" is prohibited unless authorized by the Regional Board.  [The 
federal regulations, 40 CFR 122.26(b)(13), define storm water as storm water 
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runoff, snow melt runoff, and surface runoff and drainage.  40 CFR 122.26(b)(2) 
defines an illicit discharge as any discharge to a storm water conveyance system 
that is not composed entirely of storm water except discharges pursuant to a 
NPDES permit and discharges resulting from fire fighting activities. [§122.26 
amended at 56 FR 56553, November 5, 1991; 57 FR 11412, April 2, 1992]. 

 
9. The unauthorized discharge of treated or untreated sewage to waters of the state 

or to a storm water conveyance system is prohibited. 
 
10. The discharge of industrial wastes to conventional septic tank/subsurface 

disposal systems, except as authorized by the terms described in California 
Water Code Section 13264, is prohibited. 

 
11. The discharge of radioactive wastes amenable to alternative methods of disposal 

into the waters of the state is prohibited. 
 
12. The discharge of any radiological, chemical, or biological warfare agent into 

waters of the state is prohibited. 
 
13. The discharge of waste into a natural or excavated site below historic water 

levels is prohibited unless the discharge is authorized by the Regional Board. 
 
14. The discharge of sand, silt, clay, or other earthen materials from any activity, 

including land grading and construction, in quantities which cause deleterious 
bottom deposits, turbidity or discoloration in waters of the state or which 
unreasonably affect, or threaten to affect, beneficial uses of such waters is 
prohibited. 

 
15. The discharge of treated or untreated sewage from vessels to Mission Bay, 

Oceanside Harbor, Dana Point Harbor, or other small boat harbors is prohibited. 
 
16. The discharge of untreated sewage from vessels to San Diego Bay is prohibited. 
 
17. The discharge of treated sewage from vessels to portions of San Diego Bay that 

are less than 30 feet deep at mean lower low water (MLLW) is prohibited. 
 
18. The discharge of treated sewage from vessels, which do not have a properly 

functioning US Coast Guard certified Type I or Type II marine sanitation device, 
to portions of San Diego Bay that are greater than 30 feet deep at mean lower 
low water (MLLW) is prohibited. 
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ATTACHMENT B 
 

STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND NOTIFICATIONS 
 
1. STANDARD PROVISIONS – PERMIT COMPLIANCE [40 CFR 122.41] 

 
(a) Duty to comply  [40 CFR 122.41(a)].   
 

(1) The Copermittee must comply with all of the conditions of this Order.  Any 
noncompliance constitutes a violation of the Clean Water Act (CWA) and the 
California Water Code (CWC) and is grounds for enforcement action, for permit 
termination, revocation and reissuance, or modification; or denial of a permit 
renewal application. 
 

(2) The Copermittee shall comply with effluent standards or prohibitions established 
under section 307(a) of the CWA toxic pollutants and with standards for sewage 
sludge use or disposal established under section 405(d) of the CWA within the 
time provided in the regulations that establish these standards or prohibitions or 
standards for sewage sludge use or disposal, even if the Order has not yet been 
modified to incorporate the requirement. 

 
(b) Need to halt or reduce activity not a defense  [40 CFR 122.41(c)].  It shall not be a 

defense for the Copermittee in an enforcement action that it would have been 
necessary to halt or reduce the permitted activity in order to maintain compliance 
with the conditions of this Order.  

  
(c) Duty to mitigate  [40 CFR 122.41(d)].  The Copermittee shall take all reasonable 

steps to minimize or prevent any discharge or prevent any discharge or sludge use 
or disposal in violation of this Order that has a reasonable likelihood of adversely 
affecting human health or the environment. 

 
(d) Proper operation and maintenance  [40 CFR 122.41(e)].  The Copermittee shall at all 

times properly operate and maintain all facilities and systems of treatment and 
control (and related appurtenances) which are installed or used by the Copermittee 
to achieve compliance with the conditions of this Order.  Proper operation and 
maintenance also includes adequate laboratory controls and appropriate quality 
assurance procedures.  This provision requires the operation of back-up or auxiliary 
facilities or similar systems that are installed by the Copermittee only when 
necessary to achieve compliance with the conditions of this Order. 

 
(e) Property rights  [40 CFR 122.41(g)].   
 

(1) This Order does not convey any property rights of any sort or any exclusive 
privilege.   

(2) The issuance of this Order does not authorize any injury to persons or property 
or invasion of other private rights, or any infringement of State or local law or 
regulations. 

 
(f) Inspection and entry  [40 CFR 122.41(i)].  The Copermittee shall allow the Regional 

Water Quality Control Board, San Diego Region (Regional Board), State Water 
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Resources Control Board (SWRCB), United States Environmental Protection Agency 
(USEPA), and/or their authorized representatives (including an authorized contractor 
acting as their representative), upon presentation of credentials and other documents 
as may be required by law, to: 
 
(1) Enter upon the Copermittee’s premises where a regulated facility or activity is 

located or conducted, or where records must be kept under the conditions of this 
Order; 

(2) Have access to and copy, at reasonable times, any records that must be kept 
under the conditions of this Order; 

(3) Inspect and photograph, at reasonable times, any facilities, equipment (including 
monitoring and control equipment), practices, or operations regulated or required 
under this Order; and 

(4) Sample or monitor, at reasonable times, for the purpose of assuring Order 
compliance or as otherwise authorized by the CWA or the CWC, any substances 
or parameters at any location. 

 
(g) Bypass [40 CFR 122.41(m)]     

 
(1) Definitions: 

 
i) "Bypass" means the intentional diversion of waste streams from any portion 

of a treatment facility. 
ii) "Severe property damage" means substantial physical damage to property, 

damage to the treatment facilities, which causes them to become inoperable, 
or substantial and permanent loss of natural resources that can reasonably 
be expected to occur in the absence of a bypass.  Severe property damage 
does not mean economic loss caused by delays in production. 

 
(2) Bypass not exceeding limitations - The Copermittee may allow any bypass to 

occur which does not cause exceedances of effluent limitations, but only if it also 
is for essential maintenance to assure efficient operation.  These bypasses are 
not subject to the provisions listed in Standard Provisions – Permit Compliance 
(g)(3), (g)(4) and (g)(5) below. 
 

(3) Prohibition of Bypass - Bypass is prohibited, and the Regional Board may take 
enforcement action against a Copermittee for bypass, unless: 
 
i) Bypass was unavoidable to prevent loss of life, personal injury, or severe 

property damage; 
ii) There were no feasible alternatives to the bypass, such as the use of 

auxiliary treatment facilities, retention of untreated wastes, or maintenance 
during normal periods of equipment downtime.  This condition is not satisfied 
if adequate back-up equipment should have been installed in the exercise of 
reasonable engineering judgment to prevent a bypass which occurred during 
normal periods of equipment downtime or preventive maintenance; and 

iii) The Copermittee submitted notice as required under Standard Provisions – 
Permit Compliance (g)(3) above.   
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(4) Notice 
 
i) Anticipated bypass.  If the Copermittee knows in advance of the need for a 

bypass, it shall submit a notice, if possible at least ten days before the date of 
the bypass. 

ii) Unanticipated bypass.  The Copermittee shall submit notice of an 
unanticipated bypass as required in Standard Provisions 5(e) below (24-hour 
notice). 
 

(h) Upset  [40 CFR 122.41(n)] Upset means an exceptional incident in which there is 
unintentional and temporary noncompliance with technology based effluent 
limitations because of factors beyond the reasonable control of the Copermittee.  An 
upset does not include noncompliance to the extent caused by operational error, 
improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventive maintenance, or careless or improper operation.  
 
(1) Effect of an upset.  An upset constitutes an affirmative defense to an action 

brought for noncompliance with such technology based permit effluent limitations 
if the requirements of Standard Provisions – Permit Compliance (h)(2) below are 
met.  No determination made during administrative review of claims that 
noncompliance was caused by upset, and before an action for noncompliance, is 
final administrative action subject to judicial review. 
 

(2) Conditions necessary for a demonstration of upset.  A Copermittee who wishes 
to establish the affirmative defense of upset shall demonstrate, through properly 
signed, contemporaneous operating logs, or other relevant evidence that: 

 
i) An upset occurred and that the Copermittee can identify the cause(s) of the 

upset; 
ii) The permitted facility was at the time being properly operated; 
iii) The Copermittee submitted notice of the upset as required in Standard 

Provisions – Permit Compliance (5)(e)(ii)(B) below (24-hour notice); and 
iv) The Copermittee complied with any remedial measures required under 

Standard Provisions – Permit Compliance 1(c) above. 
 

(3) Burden of Proof.  In any enforcement proceeding, the Copermittee seeking to 
establish the occurrence of an upset has the burden of proof. 
 

 
2. STANDARD PROVISIONS – PERMIT ACTION 
 
(a) General  [40 CFR 122.41(f)] This Order may be modified, revoked and reissued, or 

terminated for cause.  The filing of a request by the Copermittee for modification, 
revocation and reissuance, or termination, or a notification of planned changes or 
anticipated noncompliance does not stay any Order condition. 

  
(b) Duty to reapply [40 CFR 122.41(b)].  If the Copermittee wishes to continue an activity 

regulated by this Order after the expiration date of this Order, the Copermittee must 
apply for and obtain new permit. 
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(c) Transfers.  This Order is not transferable to any person except after notice to the 
Regional Board.  The Regional Board may require modification or revocation and 
reissuance of the Order to change the name of the Copermittee and incorporate 
such other requirements as may be necessary under the CWA and the CWC.  

 
3. STANDARD PROVISIONS – MONITORING 
 
(a) Samples and measurements taken for the purpose of monitoring shall be 

representative of the monitored activity. [40 CFR Section 122.41 (j) (1)] 
  
(b) Monitoring results must be conducted according to test procedures under 40 CFR 

Part 136, or in the case of sludge use or disposal, approved under 40 CFR Part 136 
unless otherwise specified in 40 CFR Part 503 unless other test procedures have 
been specified in this Order [40 CFR Section 122.41(j)(4)][40 CFR Section 
122.44(i)(1)(iv)]. 

 
 
4. STANDARD PROVISIONS – RECORDS 
 
(a) Except for records of monitoring information required by this Order related to the 

Copermittee’s sewage sludge use and disposal activities, which shall be retained for 
a period of at least five years (or longer as required by 40 CFR Part 503), the 
Copermittee shall retain records of all monitoring information, including all calibration 
and maintenance records and all original strip chart recordings for continuous 
monitoring instrumentation, copies of all reports required by this Order, and records 
of all data used to complete the application for this Order, for a period of at least 
three (3) years from the date of the sample, measurement, report or application,  
This period may be extended by request of the Regional Water Board Executive 
Officer at any rime [40 CFR Section 122.41(j)(2)]. 

  
(b) Records of monitoring information [40 CFR 122.41(j) (3)] shall include: 
 

(1) The date, exact place, and time of sampling or measurements; 
(2) The individual(s) who performed the sampling or measurements; 
(3) The date(s) analyses were performed; 
(4) The individual(s) who performed the analyses; 
(5) The analytical techniques or methods used; and 
(6) The results of such analyses. 

 
(c) Claims of confidentiality [40 CFR Section 122.7(b)] of the following information will be 

denied: 
 

(1) The name and address of any permit applicant or Copermittee; and 
(2) Permit applications and attachments, permits and effluent data. 

 
 
5. STANDARD PROVISIONS – REPORTING 
 
(a)  Duty to provide information [40 CFR 122.41(h)].  The Copermittee shall furnish to the 

Regional Board, SWRCB, or USEPA within a reasonable time, any information which 
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the Regional Board, SWRCB, or USPEA may request to determine whether cause 
exists for modifying, revoking and reissuing, or terminating this Order or to determine 
compliance with this Order.  Upon request, the Copermittee shall also furnish to the 
Regional Board, SWRCB, or USEPA, copies of records required to be kept by this 
Order. 

 
(b) Signatory and Certification Requirements [40 CFR 122.41(k)]      
 

(1) All applications, reports, or information submitted to the Regional Board, 
SWRCB, or USEPA shall be signed and certified in accordance with Standard 
Provisions – Reporting 5(b)ii), 5(b)iii), 5(b)iv), and 5(b) (see 40 CFR 122.22) 

 
(2) Applications [40 CFR 122.22(a)(3)] All permit applications shall be signed by 

either a principal executive officer or ranking elected official. 
 
(3) Reports [40 CFR 122.22(b)].  All reports required by this Order, and other 

information requested by the Regional Board, SWRCB, or USEPA shall be 
signed by a person described in Standard Provisions – Reporting 5(b)(2) above, 
or by a duly authorized representative of that person.  A person is a duly 
authorized representative only if: 
 
i) The authorization is made in writing by a person described in Standard 

Provisions-Reporting 5(b)(2) above; 

ii) The authorization specifies either an individual or a position having 
responsibility for the overall operation of the regulated facility or activity, such 
as the position of plant manager, operator of a well or a well field, 
superintendent, position of equivalent responsibility, or an individual or 
position having overall responsibility for environmental matters for the 
company. (A duly authorized representative may thus be either a named 
individual or any individual occupying a named position.); and, 

iii) The written authorization is submitted to the Regional Water Board and State 
Water Board. 
 

(4) Changes to authorization [40 CFR Section 122.22(c)] If an authorization under 
Standard Provisions – Reporting 5(b)(3)of this reporting requirement is no longer 
accurate because a different individual or position has responsibility for the 
overall operation of the facility, a new authorization satisfying the requirements of 
Standard Provisions – Reporting 5(b)(3) above must be submitted to the 
Regional Water Board and State Water Board prior to or together with any 
reports, information, or applications to be signed by an authorized representative. 

  
(5) Certification [40 CFR Section 122.22(d)] Any person signing a document under 

Standard Provisions – Reporting 5(b)(2), or 5(b)(3) above shall make the 
following certification: 
 
”I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted.  Based on my inquiry of the person or persons who 
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manage the system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my knowledge and belief, 
true, accurate, and complete.  I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and imprisonment for 
knowing violations.” 

 
(c) Monitoring reports.  [40 CFR 122.41(l)(4)]  
 

(1) Monitoring results shall be reported at the intervals specified in the Receiving 
Waters and Urban Runoff Monitoring and Reporting Program No. R9-20097-
00021. 

  
(2) Monitoring results must be reported on a Discharge Monitoring Report (DMR) 

form or forms provided or specified by the Regional Board or SWRCB for 
reporting results of mentoring of sludge use or disposal practices. 

 
(3) If the Copermittee monitors any pollutant more frequently than required by this 

Order using test procedures approved under 40 CFR Part 136 or, in the case of 
sludge use or disposal, approved under 40 CFR Part 136 unless otherwise 
specified in 40 CFR Part 503, or as specified in this Order, the results of this 
monitoring shall be included in the calculation and reporting of the data submitted 
in the DMR or sludge reporting form specified by the Regional Board. 

 
(4) Calculations for all limitations, which require averaging of measurements, shall 

utilize an arithmetic mean unless otherwise specified in this Order.  
  
(d) Compliance schedules.  [40 CFR Section 122.41(l)(5)]  Reports of compliance or 

noncompliance with, or any progress reports on, interim and final requirements 
contained in any compliance schedule of this Order shall be submitted no later than 
14 days following each schedule date. 

  
(e) Twenty-four hour reporting [40 CFR Section 122.41(l)(6)] 

 
(1) The Copermittee shall report any noncompliance that may endanger health or 

the environment.  Any information shall be provided orally within 24 hours from 
the time the Copermittee becomes aware of the circumstances.  A written 
submission shall also be provided within five (5) days of the time the Copermittee 
becomes aware of the circumstances.  The written submission shall contain a 
description of the noncompliance and its cause; the period of noncompliance, 
including exact dates and times, and if the noncompliance has not been 
corrected, the anticipated time it is expected to continue; and steps taken or 
planned to reduce, eliminate, and prevent reoccurrence of the noncompliance.  
 

(2) The following shall be included as information, which must be reported within 24 
hours under this paragraph:  

i) Any unanticipated bypass that exceeds any effluent limitation in the Order 
(See 40 CFR 122.41(g)).  

ii) Any upset which exceeds any effluent limitation in this Order.  
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(3) The Regional Board may waive the above-required written report under this 
provision on a case-by-case basis if the oral report has been received within 24 
hours. 
 

(f) Planned changes.  [40 CFR Section 122.41(l)(1)]  The Copermittee shall give notice 
to the Regional Board as soon as possible of any planned physical alterations or 
additions to the permitted facility.  Notice is required under this provision only when:  

 
(1) The alteration or addition to a permitted facility may meet one of the criteria for 

determining whether a facility is a new source in 40 CFR 122.29(b); or  
 
(2) The alteration or addition could significantly change the nature or increase the 

quantity of pollutants discharged.  This notification applies to pollutants, which 
are not subject to effluent limitations in this Order.  
 

(3) The alteration or addition results in a significant change in the Copermittee’s 
sludge use or disposal practices, and such alteration, addition, or change may 
justify the application of permit conditions that are different from or absent in the 
existing Order, including notification of additional use or disposal sites not 
reported during the permit application process or not reported pursuant to an 
approved land application plan.  
 

(g) Anticipated noncompliance.  [40 CFR Section 122.41(l)(7)] The Copermittee shall 
give advance notice to the Regional Board or SWRCB of any planned changes in the 
permitted facility or activity, which may result in noncompliance with Order 
requirements.  

 
(h) Other noncompliance  [40 CFR Section 122.41(l) 7)] The Copermittee shall report all 

instances of noncompliance not reported under Standard Provisions 5(c), 5(d), and 
5(e) above, at the time monitoring reports are submitted.  The reports shall contain 
the information listed in  Standard Provision – Reporting 5(e) above.  

 
(i) Other information [40 CFR Section 122.41(l)(8)] When the Copermittee becomes 

aware that it failed to submit any relevant facts in a permit application, or submitted 
incorrect information in a permit application or in any report to the Regional Board, 
SWRCB, or USEPA, the Copermittee shall promptly submit such facts or information.  

 
 
6. STANDARD PROVISIONS – ENFORCEMENT 
 
(a) The Regional Board is authorized to enforce the terms of this permit under several 

provisions of the CWC, including, but not limited to, Sections 13385, 13386, and 
13387. 

 
 
7. ADDITIONAL STANDARD PROVISIONS 

 
(a) Municipal separate storm sewer systems [40 CFR 122.42(c)].  The operator of a 

large or medium municipal separate storm sewer system or a municipal separate 
storm sewer that has been designated by the Director under 40 CFR 122.26(a)(1)(v) 
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must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: 

(1) The status of implementing the components of the storm water management 
program that are established as permit conditions; 

(2) Proposed changes to the storm water management programs that are 
established as permit conditions.  Such proposed changes shall be consistent 
with 40 CFR 122.26(d)(2)(iii); and 

(3) Revisions, if necessary, to the assessment of controls and the fiscal analysis 
reported in the permit application under 40 CFR 122.26(d)(2)(iv) and 40 CFR 
122.26(d)(2)(v); 

(4) A summary of data, including monitoring data, that is accumulated throughout the 
reporting year; 

(5) Annual expenditures and budget for year following each annual report; 

(6) A summary describing the number and nature of enforcement actions, 
inspections, and public education programs; and 

(7) Identification of water quality improvements or degradation. 
 
(b) Storm water discharges [40 CFR 122.42(d)].  The initial permits for discharges 

composed entirely of storm water issued pursuant to 40 CFR 122.26(e)(7) shall 
require compliance with the conditions of the permit as expeditiously as practicable, 
but in no event later than three years after the date of issuance of the permit. 
 

(c) Other Effluent Limitations and Standards [40 CFR 122.44(b)(1)].  If any toxic effluent 
standard or prohibition (including any schedule of compliance specified in such 
effluent standard or prohibition) is promulgated under Section 307(a) of the CWA for 
a toxic pollutant which is present in the discharge and that standard or prohibition is 
more stringent than any limitation on the pollutant in this Order, the Regional Board 
may institute proceedings under these regulations to modify or revoke and reissue 
the Order to conform to the toxic effluent standard or prohibition. 

 
(d) Discharge is a privilege [CWC section 13263(g)].  No discharge of waste into the 

waters of the State, whether or not such discharge is made pursuant to waste 
discharge requirements, shall create a vested right to continue such discharge.  All 
discharges of waste into waters of the State are privileges, not rights. 

 
(e) Review and revision of Order [CWC section 13263(e)].  Upon application by any 

affected person, or on its own motion, the Regional Board may review and revise this 
permit.  

 
(f) Termination or modification of Order [CWC section13381].  This permit may be 

terminated or modified for causes, including, but not limited to, all of the following: 
 

(1) Violation of any condition contained in this Order; 
(2) Obtaining this Order by misrepresentation, or failure to disclose fully all relevant 

facts. 
(3) A change in any condition that requires either a temporary or permanent 
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reduction or elimination of the permitted discharge. 
 
(g) Transfers.  When this Order is transferred to a new owner or operator, such 

requirements as may be necessary under the CWC may be incorporated into this 
Order. 

 
(h) Conditions not stayed.  The filing of a request by the Copermittee for modification, 

revocation and reissuance, or termination of this Order, or a notification of planned 
change in or anticipated noncompliance with this Order does not stay any condition 
of this Order. 

 
(i) Availability.  A copy of this Order shall be kept at a readily accessible location and 

shall be available to on-site personnel at all times. 
 
(j) Duty to minimize or correct adverse impacts.  The Copermittees shall take all 

reasonable steps to minimize or correct any adverse impact on the environment 
resulting from noncompliance with this Order, including such accelerated or 
additional monitoring as may be necessary to determine the nature and impact of the 
noncompliance. 
 

(k) Interim Effluent Limitations.  The Copermittee shall comply with any interim effluent 
limitations as established by addendum, enforcement action, or revised waste 
discharge requirements which have been, or may be, adopted by this Regional 
Board. 

 
(l) Responsibilities, liabilities, legal action, penalties [CWC sections 13385 and 13387]. 

The Porter-Cologne Water Quality Control Act provides for civil and criminal 
penalties comparable to, and in some cases greater than, those provided for under 
the CWA. 

Nothing in this Order shall be construed to protect the Copermittee from its liabilities 
under federal, state, or local laws. 
 
Except as provided for in 40CFR 122.41(m) and (n), nothing in this Order shall be 
construed to relieve the Copermittee from civil or criminal penalties for 
noncompliance. 
 
Nothing in this Order shall be construed to preclude the institution of any legal action 
or relieve the Copermittee from any responsibilities, liabilities, or penalties to which 
the Copermittee is or may be subject to under Section 311 of the CWA. 
 
Nothing in this Order shall be construed to preclude institution of any legal action or 
relieve the Copermittee from any responsibilities, liabilities, or penalties established 
pursuant to any applicable state law or regulation under authoring preserved by 
Section 510 of the CWA. 
 

(m) Noncompliance.  Any noncompliance with this Order constitutes violation of the CWC 
and is grounds for denial of an application for modification of the Order (also see 40 
CFR 122.41(a). 
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(n) Director.  For purposes of this Order, the term “Director” used in parts of 40 CFR 
incorporated into this Order by reference and/or applicable to this Order shall have 
the same meaning as the term “Regional Board” used elsewhere in this Order, 
except that in 40 CFR 122.41(h) and (I), “Director” shall mean “Regional Board, 
SWRCB, and USEPA.” 

 
(o) The Regional Board has, in prior years, issued a limited number of individual NPDES 

permits for non-storm water discharges to MS4s.  The Regional Board or SWRCB 
may in the future, upon prior notice to the Copermittee(s), issue an NPDES permit for 
any non-storm water discharge (or class of non-storm water discharges) to a MS4.  
Copermittees may prohibit any non-storm water discharge (or class of non-storm 
water discharges) to a MS4 that is authorized under such separate NPDES permits. 

 
(p) Effective date.  This Order shall become effective on the date of its adoption 

provided the USEPA has no objection.  If the USEPA objects to its issuance, this 
Order shall not become effective until such objection is withdrawn.  This Order 
supersedes Order No. 2001-01 upon the effective date of this Order. 

 
(q) Expiration.  This Order expires five years after adoption. 
 
(r) Continuation of expired order [23 CCR 2235.4].  After this Order expires, the terms 

and conditions of this Order are automatically continued pending issuance of a new 
permit if all requirements of the federal NPDES regulations on the continuation of 
expired permits (40 CFR 122.6) are complied with. 

 
(s) Applications.  Any application submitted by a Copermittee for reissuance or 

modification of this Order shall satisfy all applicable requirements specified in federal 
regulations as well as any additional requirements for submittal of a Report of Waste 
Discharge specified in the CWC and the California Code of Regulations. 

 
(t) Confidentiality.  Except as provided for in 40 CFR 122.7, no information or 

documents submitted in accordance with or in application for this Order will be 
considered confidential, and all such information and documents shall be available 
for review by the public at the Regional Board office. 

 
(u) Severability.  The provisions of this Order are severable, and if any provision of this 

Order, or the application of any provisions of this Order to any circumstance, is held 
invalid, the application of such provision to other circumstances and the remainder of 
this Order shall not be affected thereby. 

 
(v) Report submittal.  The Copermittee shall submit reports and provide notifications as 

required by this Order to the following: 
 
NORTHERN WATERSHED UNIT 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 
9174 SKY PARK COURT, SUITE 100 
SAN DIEGO CA 92123-4340 
Telephone: (858) 467-2952   Fax: (858) 571-6972 
 

0005427



Revised Tentative Order  March 13, 20097 
No. R9-20098-00021 
 
 

B-11 

EUGENE BROMLEY 
US ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 
PERMITS ISSUANCE SECTION (W-5-1) 
75 HAWTHORNE STREET 
SAN FRANCISCO CA 94105 
 

Unless otherwise directed, the Copermittee shall submit one hard copy for the official 
record and one electronic copy of each report required under this Order to the Regional 
Board and one electronic copy to the EPA. 
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ATTACHMENT C 
 

ACRONYMS AND ABBREVIATIONS 
 

ADT Average Daily Traffic 
 ASBS Area of Special Biological Significance 
ATS Active Treatment System 
BMP Best Management Practice 
Basin Plan Water Quality Control Plan for the San Diego Basin 
BU Beneficial Use 
CASQA California Stormwater Quality Association 
CEQA  California Environmental Quality Act 
CFR Code of Federal Regulations 
CWA  Clean Water Act 
CWC California Water Code 
CZARA Coastal Zone Act Reauthorization Amendments of 1990 
DAMP Drainage Area Management Plan 
EIA Effective Impervious Area 
ESAs Environmentally Sensitive Areas 

FETD 
Facilities That Extract, Treat, and Discharge from and to Waters of 
the U.S. 

GIS Geographic Information System 
 HMP Hydromodification Management Plan 
IBI Index of Biotic Integrity 
JRMP Jurisdictional Runoff Management Plan 
LID Low Impact Development 
MAL Municipal Action Level 
MEP Maximum Extent Practicable 
MS4 Municipal Separate Storm Sewer System 
NOI Notice of Intent 
NPDES National Pollutant Discharge Elimination System 
OCVCD Orange County Vector Control District 

Copermittees 
County of Orange, the 11 incorporated cities within the County of 
Orange in the San Diego Region, and the Orange County Flood 
Control District 

Regional Board California Regional Water Quality Control Board, San Diego Region 
RGOs Retail Gasoline Outlets 

ROWD 
Orange County Copermittees’ Report of Waste Discharge 
(application for NPDES reissuance) 

RWLs Receiving Water Limitations 
SIC Standard Industrial Classification Code 
SSMP Standard Urban Storm Water Mitigation Plan 
State Board State Water Resources Control Board 
SWQPA State Water Quality Protected Area 
TMDL Total Maximum Daily Load 
USEPA United States Environmental Protection Agency 
WLA Waste Load Allocation 
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WQBEL Water Quality Based Effluent Limits 
WQMP Water Quality Management Plan 
WRMP Watershed Runoff Management Plan 

 
 

DEFINITIONS 
 

Advanced Active Treatment- Using mechanical or chemical means to flocculate and 
remove suspended sediment from runoff from construction sites prior to discharge.   
 
Anthropogenic Litter – Trash generated from human activities, not including sediment. 
 
Basin Plan – Water Quality Control Plan, San Diego Basin, Region 9, and amendments, 
developed by the Regional Board. 
 
Beneficial Uses - The uses of water necessary for the survival or well being of man, 
plants, and wildlife.  These uses of water serve to promote tangible and intangible 
economic, social, and environmental goals.  “Beneficial Uses” of the waters of the State 
that may be protected include, but are not limited to, domestic, municipal, agricultural 
and industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and 
preservation and enhancement of fish, wildlife, and other aquatic resources or 
preserves.  Existing beneficial uses are uses that were attained in the surface or ground 
water on or after November 28, 1975; and potential beneficial uses are uses that would 
probably develop in future years through the implementation of various control 
measures.  “Beneficial Uses” are equivalent to “Designated Uses” under federal law.  
[California Water Code Section 13050(f)]. 
 
Best Management Practices (BMPs) - Defined in 40 CFR 122.2 as schedules of 
activities, prohibitions of practices, maintenance procedures, and other management 
practices to prevent or reduce the pollution of waters of the United States.  BMPs also 
include treatment requirements, operating procedures and practices to control plant site 
runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material 
storage.   In the case of municipal storm water permits, BMPs are typically used in place 
of numeric effluent limits. 
 
Bioassessment - The use of biological community information to evaluate the biological 
integrity of a water body and its watershed.  With respect to aquatic ecosystems, 
bioassessment is the collection and analysis of samples of the benthic 
macroinvertebrate community together with physical/habitat quality measurements 
associated with the sampling site and the watershed to evaluate the biological condition 
(i.e. biological integrity) of a water body. 
 
Biocriteria - Under the CWA, numerical values or narrative expressions that define a 
desired biological condition for a water body that are legally enforceable.  The USEPA 
defines biocriteria as: “numerical values or narrative expressions that describe the 
reference biological integrity of aquatic communities inhabiting waters of a given 
designated aquatic life use… (that)…describe the characteristics of water body 
segments least impaired by human activities.”  
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Biological Integrity - Defined in Karr J.R. and D.R. Dudley. 1981.  Ecological 
perspective on water quality goals.  Environmental Management 5:55-68 as:  “A 
balanced, integrated, adaptive community of organisms having a species composition, 
diversity, and functional organization comparable to that of natural habitat of the region.”   
Also referred to as ecosystem health.  
 
Clean Water Act Section 402(p) [33 USC 1342(p)] - The federal statute requiring 
municipal and industrial dischargers to obtain NPDES permits for their discharges of 
storm water. 
 
Clean Water Act Section 303(d) Water Body - An impaired water body in which water 
quality does not meet applicable water quality standards and/or is not expected to meet 
water quality standards, even after the application of technology based pollution controls 
required by the CWA.  The discharge of urban runoff to these water bodies by the 
Copermittees is significant because these discharges can cause or contribute to 
violations of applicable water quality standards. 
 
Construction Site – Any project, including projects requiring coverage under the 
General Construction Permit, that involves soil disturbing activities including, but not 
limited to, clearing, grading, disturbances to ground such as stockpiling, and excavation. 
 
Contamination - As defined in the Porter-Cologne Water Quality Control Act, 
contamination is “an impairment of the quality of waters of the State by waste to a 
degree which creates a hazard to the public health through poisoning or through the 
spread of disease.  ‘Contamination’ includes any equivalent effect resulting from the 
disposal of waste whether or not waters of the State are affected.” 
 
Critical Channel Flow (Qc) – The channel flow that produces the critical shear stress 
that initiates bed movement or that erodes the toe of channel banks.  When measuring 
Qc, it should be based on the weakest boundary material – either bed or bank. 
 
CWA – Federal Clean Water Act 
 
CWC – California Water Code 
 
Development Projects - New development or redevelopment with land disturbing 
activities; structural development, including construction or installation of a building or 
structure, the creation of impervious surfaces, public agency projects, and land 
subdivision. 
 
Dry Season – May 1 through September 30 of each year. 
 
Dry Weather – weather is considered dry if the preceding 72 hours has been without 
precipitation.  
 
Effectiveness Assessment Outcome Level 1 - Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of 
specific activities prescribed by this Order or established pursuant to it. 
 
Effectiveness Assessment Outcome Level 2 - Changes in Attitudes, Knowledge, and 
Awareness – Level 2 outcomes are measured as increases in knowledge and 
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awareness among target audiences such as residents, businesses, and municipal 
employees.   
 
Effectiveness Assessment Outcome Level 3 - Behavioral Change and BMP 
Implementation – Level 3 outcomes measure the effectiveness of activities in affecting 
behavioral change and BMP implementation. 
 
Effectiveness Assessment Outcome Level 4 - Load Reductions – Level 4 outcomes 
measure load reductions which quantify changes in the amounts of pollutants associated 
with specific sources before and after a BMP or other control measure is employed. 
 
Effectiveness Assessment Outcome Level 5 - Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s. 
 
Effectiveness Assessment Outcome Level 6 - Changes in Receiving Water Quality – 
Level 6 outcomes measure changes to receiving water quality resulting from discharges 
into and from MS4s, and may be expressed through a variety of means such as 
compliance with water quality objectives or other regulatory benchmarks, protection of 
biological integrity, or beneficial use attainment. 
 
Effective Impervious Area (EIA) – that portion of the impervious area or pervious area 
incapable of retaining design storm flow that is hydrologically connected via sheet flow or 
a discrete hardened conveyance to a drainage system or a receiving water body. 
 
Effluent Limitations – Any restriction imposed on quantities, discharge rates, and 
concentrations of pollutants, which are discharged from point sources into waters of the 
State.  The limitations are designed to ensure that the discharge does not cause water 
quality objectives to be exceeded in the receiving water and does not adversely affect 
beneficial uses.  Effluent limits are typically numeric (e.g., 10 mg/l), but can also be 
narrative (e.g., no toxics in toxic amounts). 
 
Erosion – When land is diminished or worn away due to wind, water, or glacial ice. 
Often the eroded debris (silt or sediment) becomes a pollutant via storm water runoff.  
Erosion occurs naturally but can be intensified by land clearing activities such as 
farming, development, road building, and timber harvesting. 
 
Erosion Potential (EP) - is determined as follows – The total effective work done on the 
channel boundary is derived and used as a metric to predict the likelihood of channel 
adjustment given watershed and stream hydrologic and geomorphic variables.  The work 
index under urbanized conditions is compared to the work index under pre-urban 
conditions expressed as a ratio (EP).  The effective work index (W) is computed as the 
excess shear stress that exceeds a critical value for streambed mobility or bank material 
erosion integrated over time and represents the total work done on the channel 
boundary: 
 
The effective work index for presumed stable stream channels under pre-urban 
conditions is compared to stable and unstable channels under current urbanized 
conditions.  The comparison, expressed as a ratio, is defined as the Erosion Potential 
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(Ep)
1 (MacRae (1992, 1996). 
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P

W

W
E =  

 
Where: 
 
 WPOST = work index estimated for the post-urban condition 
 WPRE = work index estimated for the pre-urban condition 
 
 
Environmentally Sensitive Areas (ESAs) - Areas that include but are not limited to all 
Clean Water Act Section 303(d) impaired water bodies; areas designated as Areas of 
Special Biological Significance by the State Water Resources Control Board (Water 
Quality Control Plan for the San Diego Basin (1994) and amendments); State Water 
Quality Protected Areas; water bodies designated with the RARE beneficial use by the 
State Water Resources Control Board (Water Quality Control Plan for the San Diego 
Basin (1994) and amendments); areas designated as preserves or their equivalent 
under the Natural Communities Conservation Program within the Cities and County of 
Orange; and any other equivalent environmentally sensitive areas which have been 
identified by the Copermittees. 
 
Feasibility Analysis – Detailed description of the selection process for the treatment 
control BMPs for a Priority Development Project, including justification of why one BMP 
is selected over another.  For a Priority Development Project where a treatment control 
BMP with a low removal efficiency ranking (as identified by the Model SUSMP) is 
proposed, the analysis shall include a detailed and adequate justification exhibiting the 
reasons implementation of a treatment control BMP with a higher removal efficiency is 
infeasible for the Priority Development Project or portion of the Priority Development 
Project.   
 
Flow Duration – The long-term period of time that flows occur above a threshold that 
causes significant sediment transport and may cause excessive erosion damage to 
creeks and streams (not a single storm event duration).  The simplest way to visualize 
this is to consider a histogram of pre- and post-project flows using long-term records of 
hourly data. To maintain pre-project flow duration means that the total number of hours 
(counts) within each range of flows in a flow-duration histogram cannot increase 
between the pre- and post-project condition.  Flow duration within the range of 
geomorphologically significant flows is important for managing erosion. 
 
GIS – Geographic Information System 
 
Grading - The cutting and/or filling of the land surface to a desired slope or elevation.  

                                            
1 MacRae, C.R. 1992. The Role of Moderate Flow Events and Bank Structure in the Determination of Channel 
Responseto Urbanization. Resolving conflicts and uncertainty in water management: Proceedings of the 45th Annual 
Conference of the Canadian Water Resources Association. Shrubsole,D, ed. 1992, pg. 12.1-12.21; MacRae, C.R. 1996, 
Experience from Morphological Research on Canadian Streams: Is Control of the Two-Year Frequency Runoff Event the 
Best Basis for Stream Channel Protection. Effects of Watershed Development and Management on Aquatic Ecosystems, 
ASCE Engineering Foundation Conference, Snowbird, Utag, pg. 144-162 
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Hazardous Material – Any substance that poses a threat to human health or the 
environment due to its toxicity, corrosiveness, ignitability, explosive nature or chemical 
reactivity.  These also include materials named by the USEPA in 40 CFR 116 to be 
reported if a designated quantity of the material is spilled into the waters of the U.S. or 
emitted into the environment. 
 
Hazardous Waste - Hazardous waste is defined as “any waste which, under Section 
600 of Title 22 of this code, is required to be managed according to Chapter 30 of 
Division 4.5 of Title 22 of this code” [CCR Title 22, Division 4.5, Chapter 11, Article 1]. 
 
Household Hazardous Waste – Paints, cleaning products, and other wastes generated 
during home improvement or maintenance activities. 
 
Hydromodification – The change in the natural watershed hydrologic processes and 
runoff characteristics (i.e., interception, infiltration, overland flow, interflow and 
groundwater flow) caused by urbanization or other land use changes that result in 
increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank 
and shoreline erosion are also considered hydromodification, due to their disruption of 
natural watershed hydrologic processes. 
 
Illicit Connection – Any connection to the MS4 that conveys an illicit discharge. 
 
Illicit Discharge - Any discharge to the MS4 that is not composed entirely of storm 
water except discharges pursuant to a NPDES permit and discharges resulting from fire 
fighting activities [40 CFR 122.26(b)(2)]. 
 
Implementation Assessment – Assessment conducted to determine the effectiveness 
of Copermittee programs and activities in achieving measurable targeted outcomes, and 
in determining whether priority sources of water quality problems are being effectively 
addressed. 
 
Inactive Slopes – Slopes on which no grading or other soil disturbing activities are 
conducted for 10 or more days.   
 
Integrated Assessment – Assessment to be conducted to evaluate whether program 
implementation is properly targeted to and resulting in the protection and improvement of 
water quality. 
 
Jurisdictional Urban Runoff Management Plan (JURMP) – A written description of the 
specific jurisdictional urban runoff management measures and programs that each 
Copermittee will implement to comply with this Order and ensure that storm water 
pollutant discharges in urban runoff are reduced to the MEP and do not cause or 
contribute to a violation of water quality standards. 
 
Low Impact Development (LID) – A storm water management and land development 
strategy that emphasizes conservation and the use of on-site natural features integrated 
with engineered, small-scale hydrologic controls to more closely reflect pre-development 
hydrologic functions. 
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Maximum Extent Practicable (MEP) – The technology-based standard established by 
Congress in CWA section 402(p)(3)(B)(iii) for storm water that operators of MS4s must 
meet.  Technology-based standards establish the level of pollutant reductions that 
dischargers must achieve, typically by treatment or by a combination of source control 
and treatment control BMPs.   MEP generally emphasizes pollution prevention and 
source control BMPs primarily (as the first line of defense) in combination with treatment 
methods serving as a backup (additional line of defense).   MEP considers economics 
and is generally, but not necessarily, less stringent than BAT.  A definition for MEP is not 
provided either in the statute or in the regulations.  Instead the definition of MEP is 
dynamic and will be defined by the following process over time: municipalities propose 
their definition of MEP by way of their urban runoff management programs.  Their total 
collective and individual activities conducted pursuant to the urban runoff management 
programs becomes their proposal for MEP as it applies both to their overall effort, as 
well as to specific activities (e.g., MEP for street sweeping, or MEP for MS4 
maintenance).   In the absence of a proposal acceptable to the Regional Board, the 
Regional Board defines MEP.  
 
In a memo dated February 11, 1993, entitled "Definition of Maximum Extent Practicable," 
Elizabeth Jennings, Senior Staff Counsel, SWRCB addressed the achievement of the 
MEP standard as follows: 
 

“To achieve the MEP standard, municipalities must employ whatever Best 
Management Practices (BMPs) are technically feasible (i.e., are likely to be 
effective) and are not cost prohibitive.  The major emphasis is on technical 
feasibility.  Reducing pollutants to the MEP means choosing effective BMPs, and 
rejecting applicable BMPs only where other effective BMPs will serve the same 
purpose, or the BMPs would not be technically feasible, or the cost would be 
prohibitive.  In selecting BMPs to achieve the MEP standard, the following factors 
may be useful to consider: 

 
a. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
b. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
 c. Public Acceptance: Does the BMP have public support? 

d. Cost:  Will the cost of implementing the BMP have a reasonable 
relationship to the pollution control benefits to be achieved? 

e. Technical Feasibility: Is the BMP technically feasible considering soils, 
geography, water resources, etc? 

 
The final determination regarding whether a municipality has reduced pollutants 
to the maximum extent practicable can only be made by the Regional or State 
Water Boards, and not by the municipal discharger.  If a municipality reviews a 
lengthy menu of BMPs and chooses to select only a few of the least expensive, it 
is likely that MEP has not been met.  On the other hand, if a municipal discharger 
employs all applicable BMPs except those where it can show that they are not 
technically feasible in the locality, or whose cost would exceed any benefit 
derived, it would have met the standard.  Where a choice may be made between 
two BMPs that should provide generally comparable effectiveness, the 
discharger may choose the least expensive alternative and exclude the more 
expensive BMP.  However, it would not be acceptable either to reject all BMPs 
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that would address a pollutant source, or to pick a BMP base solely on cost, 
which would be clearly less effective.  In selecting BMPs the municipality must 
make a serious attempt to comply and practical solutions may not be lightly 
rejected.  In any case, the burden would be on the municipal discharger to show 
compliance with its permit.  After selecting a menu of BMPs, it is the 
responsibility of the discharger to ensure that all BMPs are implemented.” 

 
Municipal Separate Storm Sewer System (MS4) – A conveyance or system of 
conveyances (including roads with drainage systems, municipal streets, catch basins, 
curbs, gutters, ditches, man-made channels, or storm drains): (i) Owned or operated by 
a State, city, town, borough, county, parish, district, association, or other public body 
(created by or pursuant to State law) having jurisdiction over disposal of sewage, 
industrial wastes, storm water, or other wastes, including special districts under State 
law such as a sewer district, flood control district or drainage district, or similar entity, or 
an Indian tribe or an authorized Indian tribal organization, or designated and approved 
management agency under section 208 of the CWA that discharges to waters of the 
United States; (ii) Designated or used for collecting or conveying storm water; (iii) Which 
is not a combined sewer; (iv) Which is not part of the Publicly Owned Treatment Works 
(POTW) as defined at 40 CFR 122.26.   
 
National Pollutant Discharge Elimination System (NPDES) - The national program 
for issuing, modifying, revoking and reissuing, terminating, monitoring and enforcing 
permits, and imposing and enforcing pretreatment requirements, under Sections 307, 
318, 402, and 405 of the CWA.   
 
NOI – Notice of Intent  
 
Non-Storm Water - All discharges to and from a MS4 that do not originate from 
precipitation events (i.e., all discharges from a MS4 other than storm water).  Non-storm 
water includes illicit discharges, non-prohibited discharges, and NPDES permitted 
discharges. 
 
Nuisance - As defined in the Porter-Cologne Water Quality Control Act a nuisance is 
“anything which meets all of the following requirements: 1) Is injurious to health, or is 
indecent, or offensive to the senses, or an obstruction to the free use of property, so as 
to interfere with the comfortable enjoyment of life or property.  2) Affects at the same 
time an entire community or neighborhood, or any considerable number of persons, 
although the extent of the annoyance or damage inflicted upon individuals may be 
unequal. 3) Occurs during, or as a result of, the treatment or disposal of wastes.” 
 
Order – Order No. R9-20089-00012 (NPDES No. CAS0108740) 
 
Person - A person is defined as an individual, association, partnership, corporation, 
municipality, State or Federal agency, or an agent or employee thereof [40 CFR 122.2]. 
 
Point Source - Any discernible, confined, and discrete conveyance, including, but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operations, landfill leachate collection 
systems, vessel, or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.  
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Pollutant - Any agent that may cause or contribute to the degradation of water quality 
such that a condition of pollution or contamination is created or aggravated. 
 
Pollution - As defined in the Porter-Cologne Water Quality Control Act: “the alteration of 
the quality of the waters of the State by waste, to a degree that unreasonably affects the 
either of the following: 1) The waters for beneficial uses; or 2) Facilities that serve these 
beneficial uses.”  Pollution may include contamination. 
 
Pollutants of Concern – Pollutants for which water bodies are listed as impaired under 
CWA section 303(d), pollutants associated with the land use type of a development, 
and/or pollutants commonly associated with urban runoff.  Pollutants commonly 
associated with urban runoff include total suspended solids; sediment; pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc, and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers); 
oxygen-demanding substances (decaying vegetation, animal waste, and anthropogenic 
litter). 
 
Pollution Prevention - Pollution prevention is defined as practices and processes that 
reduce or eliminate the generation of pollutants, in contrast to source control BMPs, 
treatment control BMPs, or disposal. 
 
Post-Construction BMPs - A subset of BMPs including structural and non-structural 
controls which detain, retain, filter, or educate to prevent the release of pollutants to 
surface waters during the final functional life of developments.  
 
Pre-Project or Pre-Development Runoff Conditions (Discharge Rates, Durations, 
Etc.) – Runoff conditions that exist onsite immediately before the planned development 
activities occur.  This definition is not intended to be interpreted as that period before any 
human-induces land activities occurred. This definition pertains to redevelopment as well 
as initial development. 
 
Principal Copermittee – County of Orange 
 
Priority Development Projects - New development and redevelopment project 
categories listed in Section FD.1.d(2) of Order No. R9-20098-00012. 
 
Receiving Waters – Waters of the United States. 
 
Receiving Water Limitations (RWLs) - Waste discharge requirements issued by the 
Regional Board typically include both: (1) “Effluent Limitations” (or “Discharge 
Limitations”) that specify the technology-based or water-quality-based effluent 
limitations; and (2) “Receiving Water Limitations” that specify the water quality objectives 
in the Basin Plan as well as any other limitations necessary to attain those objectives.  In 
summary, the “Receiving Water Limitations” provision is the provision used to implement 
the requirement of CWA section 301(b)(1)(C) that NPDES permits must include any 
more stringent limitations necessary to meet water quality standards. 
 
Redevelopment - The creation, addition, and or replacement of impervious surface on 
an already developed site.  Examples include the expansion of a building footprint, road 
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widening, the addition to or replacement of a structure, and creation or addition of 
impervious surfaces.  Replacement of impervious surfaces includes any activity that is 
not part of a routine maintenance activity where impervious material(s) are removed, 
exposing underlying soil during construction.  Redevelopment does not include trenching 
and resurfacing associated with utility work; resurfacing and reconfiguring surface 
parking lots and existing roadways; new sidewalk construction, pedestrian ramps, or 
bikelane on existing roads; and routine replacement of damaged pavement, such as 
pothole repair. 
 
Runoff - All flows in a storm water conveyance system and consists of the following 
components: (1) storm water (wet weather flows) and (2) non-storm water illicit 
discharges (dry weather flows). 
 
 
Sediment - Soil, sand, and minerals washed from land into water.  Sediment resulting 
from anthropogenic sources (i.e. human induced land disturbance activities) is 
considered a pollutant.  This Order regulates only the discharges of sediment from 
anthropogenic sources and does not regulate naturally occurring sources of sediment.  
Sediment can destroy fish-nesting areas, clog animal habitats, and cloud waters so that 
sunlight does not reach aquatic plants.    
 
Shared Treatment Control BMP - BMPs used by multiple developments to infiltrate, 
filter, or treat the required volume or flow prior to discharge to a receiving water. This 
could include, for example, a treatment BMP at the end of an enclosed storm drain that 
collects runoff from several commercial developments.    
 
Source Control BMP – Land use or site planning practices, or structural or 
nonstructural measures that aim to prevent urban runoff pollution by reducing the 
potential for contamination at the source of pollution.  Source control BMPs minimize the 
contact between pollutants and urban runoff.   
 
State Water Quality Protection Area – A nonterrestrial marine or estuarine area 
designated to protect marine species or biological communities from an undesirable 
alteration in natural water quality, including, but not limited to, areas of special biological 
significance that have been designated by the State Water Resources Control Board 
through its water quality control planning process. Areas of special biological 
significance are a subset of State Water Quality Protection Areas, and require special 
protection as determined by the State Water Resources Control Board pursuant to the 
California Ocean Plan adopted and reviewed pursuant to Article 4 (commencing with 
Section 13160) of Chapter 3 of Division 7 of the California Water Code and pursuant to 
the Water Quality Control Plan for Control of Temperature in the Coastal and Interstate 
Waters and Enclosed Bays and Estuaries of California (California Thermal Plan) 
adopted by the state board.  
 
 
Storm Water – Per 40 CFR 122.26(b)(13), means storm water runoff, snowmelt runoff 
and surface runoff and drainage. 
 
Standard Urban Storm Water Mitigation Plan (SUSMP) – A plan developed to 
mitigate the impacts of urban runoff from Priority Development Projects. 
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Third Party Inspectors - Industrial and commercial facility inspectors who are not 
contracted or employed by a regulatory agency or group of regulatory agencies, such as 
the Regional Board or Copermittees.  The third party inspector is not a regular facility 
employee self-inspecting their own facility.  The third party inspector could be a contractor 
or consultant employed by a facility or group of businesses to conduct inspections. 
 
Total Maximum Daily Load (TMDL) - The maximum amount of a pollutant that can be 
discharged into a water body from all sources (point and non-point) and still maintain 
water quality standards.  Under CWA section 303(d), TMDLs must be developed for all 
water bodies that do not meet water quality standards after application of technology-
based controls. 
 
Toxicity - Adverse responses of organisms to chemicals or physical agents ranging 
from mortality to physiological responses such as impaired reproduction or growth 
anomalies). The water quality objectives for toxicity provided in the Water Quality Control 
Plan, San Diego Basin, Region 9, (Basin Plan), state in part…“All waters shall be free of 
toxic substances in concentrations that are toxic to, or that produce detrimental 
physiological responses in human, plant, animal, or aquatic life….The survival of aquatic 
life in surface waters subjected to a waste discharge or other controllable water quality 
factors, shall not be less than that for the same water body in areas unaffected by the 
waste discharge”.  
 
Treatment Control BMP – Any engineered system designed to remove pollutants by 
simple gravity settling of particulate pollutants, filtration, biological uptake, media 
absorption or any other physical, biological, or chemical process. 
 
Urban Runoff - All flows in a storm water conveyance system and consists of the 
following components: (1) storm water (wet weather flows) and (2) non-storm water illicit 
discharges (dry weather flows). 
 
Waste - As defined in CWC Section 13050(d), “waste includes sewage and any and all 
other waste substances, liquid, solid, gaseous, or radioactive, associated with human 
habitation, or of human or animal origin, or from any producing, manufacturing, or 
processing operation, including waste placed within containers of whatever nature prior 
to, and for purposes of, disposal.” 
 
Article 2 of CCR Title 23, Chapter 15 (Chapter 15) contains a waste classification system 
that applies to solid and semi-solid waste, which cannot be discharged directly or 
indirectly to water of the state and which therefore must be discharged to land for 
treatment, storage, or disposal in accordance with Chapter 15.  There are four 
classifications of waste (listed in order of highest to lowest threat to water quality): 
hazardous waste, designated waste, non-hazardous solid waste, and inert waste. 
 
Water Quality Assessment – Assessment conducted to evaluate the condition of non-
storm water and storm water discharges, and the water bodies which receive these 
discharges. 
 
Water Quality Objective - Numerical or narrative limits on constituents or 
characteristics of water designated to protect designated beneficial uses of the water.  
[California Water Code Section 13050 (h)]. California’s water quality objectives are 
established by the State and Regional Water Boards in the Water Quality Control Plans.  
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Numeric or narrative limits for pollutants or characteristics of water designed to protect 
the beneficial uses of the water.  In other words, a water quality objective is the 
maximum concentration of a pollutant that can exist in a receiving water and still 
generally ensure that the beneficial uses of the receiving water remain protected (i.e., 
not impaired).  Since water quality objectives are designed specifically to protect the 
beneficial uses, when the objectives are violated the beneficial uses are, by definition, no 
longer protected and become impaired.  This is a fundamental concept under the Porter 
Cologne Act.  Equally fundamental is Porter Cologne’s definition of pollution.  A condition 
of pollution exists when the water quality needed to support designated beneficial uses 
has become unreasonably affected or impaired; in other words, when the water quality 
objectives have been violated.  These underlying definitions (regarding beneficial use 
protection) are the reason why all waste discharge requirements implementing the 
federal NPDES regulations require compliance with water quality objectives.   (Water 
quality objectives are also called water quality criteria in the CWA.) 
 
Water Quality Standards - The beneficial uses (e.g., swimming, fishing, municipal 
drinking water supply, etc.,) of water and the water quality objectives necessary to 
protect those uses.   
 
Waters of the State - Any water, surface or underground, including saline waters within 
the boundaries of the State [CWC section 13050 (e)]. The definition of the Waters of the 
State is broader than that for the Waters of the United States in that all water in the State 
is considered to be a Waters of the State regardless of circumstances or condition.  
Under this definition, a MS4 is always considered to be a Waters of the State. 
 
Waters of the United States - As defined in the 40 CFR 122.2, the Waters of the U.S. 
are defined as: “(a) All waters, which are currently used, were used in the past, or may 
be susceptible to use in interstate or foreign commerce, including all waters which are 
subject to the ebb and flow of the tide; (b) All interstate waters, including interstate 
“wetlands;” (c) All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet 
meadows, playa lakes, or natural ponds the use, degradation or destruction of which 
would affect or could affect interstate or foreign commerce including any such waters: (1) 
Which are or could be used by interstate or foreign travelers for recreational or other 
purposes; (2) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or (3) Which are used or could be used for industrial purposes by 
industries in interstate commerce; (d) All impoundments of waters otherwise defined as 
waters of the United States under this definition: (e) Tributaries of waters identified in 
paragraphs (a) through (d) of this definition; (f) The territorial seas; and (g) “Wetlands” 
adjacent to waters (other than waters that are themselves wetlands) identified in 
paragraphs (a) through (f) of this definition.  Waters of the United States do not include 
prior converted cropland.  Notwithstanding the determination of an area’s status as prior 
converted cropland by any other federal agency, for the purposes of the Clean Water 
Act, the final authority regarding Clean Water Act jurisdiction remains with the EPA.” 
 
Watershed - That geographical area which drains to a specified point on a water course, 
usually a confluence of streams or rivers (also known as drainage area, catchment, or 
river basin). 
 
Watershed Urban Runoff Management Plan (WURMP) – A written description of the 
specific watershed urban runoff management measures and programs that each 
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watershed group of Copermittees will implement to comply with this Order and ensure that  
storm water pollutant discharges in urban runoff are reduced to the MEP and do not cause 
or contribute to a violation of water quality standards. 
 
WDRs – Waste Discharge Requirements 
 
Wet Season – October 1 through April 30 of each year. 
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ATTACHMENT D 
 

SCHEDULED SUBMITTALS SUMMARY 
 

Submittal Permit Section Completion Date Frequency 

BMPs or prohibitions on dry-weather 
discharges listed in Section B.2 

B.2 365 days after adoption 
and in annual reports 

Annual 

Submit Certified Statement of Adequate Legal 
Authority 

EC.2 365 days after adoption 
of the Order 

One time 

Flood Control Structure BMP Inventory and 
Evaluation 

DF.3.a.(4) Fall 20098  One time 

Business Plan for Funding Municipal Storm 
Water Management 

FH.3 Within five years after 
adoption of the Order 

One time 

Updated Jurisdictional Urban Runoff 
Management Plans 

KH.1.a 365 days after adoption 
of the Order 

One time 

Updated Watershed Urban Runoff 
Management Plans 

HK.1.b January 31, 200910  One time 

Updated SUSMPs KH.2.a 365 days after adoption 
of the Order 

One time 

Report of Waste Discharge HK.2.b At least 210 days prior to 
expiration of this Order  

One time 

Submit to Principal Copermittee(s) individual 
JURMP Annual Reports   

KH.3.a.(1) Prior to September 30, 
20089 and annually 
thereafter (Principal 
Copermittee specifies 
date of submittal) 

Annual 

Principal Copermittee submits JURMP Annual 
Reports to Regional Board     

HK.3.a.(2) September 30, 20089 
and annually thereafter 

Annual 

Lead Watershed Copermittees submit 
WURMP Annual Reports to Principal 
Copermittee  

KH.3.b.(1) Prior to January 31, 
200910 (Principal 
Copermittee specifies 
date of submittal) 

Annual 

Principal Copermittee submits WURMP 
Annual Reports to Regional Board     

HK.3.b.(3) January 31, 200910 and 
annually thereafter 

Annual 

Principal Copermittee submits Notification of 
Principal Copermittee 

JM 180 days after adoption 
of the Order 

One Time 

Principal Copermittee submits description of 
Receiving Waters Monitoring Program 

Monitoring and 
Reporting 

Program (M&R 
Program), 

III.A.1 

September 1, 20089 and 
annually thereafter 

Annual 

Receiving Waters and Urban Runoff 
Monitoring Annual Reports 

M&R Program, 
III.A.2 

April 1, 20089 and 
annually thereafter 

Annual 

Principal Copermittee submits interim 
Receiving Waters Monitoring Program Annual 
Report 

M&R Program, 
III.B 

January 31, 20098 and  Twice One 
Time 

Hydromodification Management Plan F.1.h.56 Draft within 2 years of 
adoption of the Order  

One Time 
for Draft 

Trash and Litter Impairment Special Study M&R Program 
II.D.56 

Draft Monitoring Protocol 
and Locations within 365 
days of Order adoption 

One Time 
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Jurisdictional Runoff Management Program Annual Report Checklist  
 
In the JRMP Annual Report each Copermittee shall provide an Annual Report Checklist.  
The Annual Report Checklist must be no longer than 2 pages, be current as of the 1st 
day of the rainy season of that year, and include a signed certification statement.  The 
Annual Report Summary Checklist must provide the following information: 
 
Order Requirements 
Were All Requirements of this Order Met? 
 
Construction 
Number of Active Sites 
Number of Inactive Sites 
Number of Sites Inspected 
Number of Inspections 
Number of Violations 
Number of Construction Enforcement Actions Taken 
 
New Development 
Number of Development Plan Reviews 
Number of Grading Permits Issued 
Number of Projects Exempted from Interim/Final Hydromodification Requirements 
 
Post Construction Development 
Number of Priority Development Projects 
Number of SUSMP Required Post-Construction BMP Inspections 
Number of SUSMP Required Post-Construction BMP Violations 
Number of SUSMP Required Post-Construction BMP Enforcement Actions Taken 
 
Illicit Discharges and Connections 
Number of IC/ID Inspections 
Number of IC/ID Detections by Staff 
Number of IC/ID Detections from the Public 
Number of IC/ID Eliminations 
Number of IC/ID Violations 
Number of IC/ID Enforcement Actions Taken 
 
MS4 Maintenance 
Number of Inspections Conducted 
Amount of Waste Removed 
Total Miles of MS4 Inspected 
 
 
Municipal/Commercial/Industrial 
Number of Facilities 
Number of Inspections Conducted 
Number of Facilities Inspected 
Number of Violations 
Number of Enforcement Actions Taken 
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I. PURPOSE 

 
A. This Receiving Waters and Urban Runoff Monitoring and Reporting 

Program is intended to meet the following goals: 
1. Assess compliance with Order No. R9-2009-002; 
2. Measure and improve the effectiveness of the Copermittees’ urban 

runoff management programs; 
3. Assess the chemical, physical, and biological impacts to receiving 

waters resulting from urban runoff discharges; 
4. Characterize urban runoff discharges;  
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management 

actions; 
7. Detect and eliminate illicit discharges and illicit connections to the 

MS4; and  
8. Assess the overall health of receiving waters. 
9. Provide information to implement required BMP improvements 
   

B. In addition, this Receiving Waters and Urban Runoff Monitoring and 
Reporting Program is designed to answer the following core management 
questions1:  
1. Are conditions in receiving waters protective, or likely to be protective, 

of beneficial uses? 
2. What is the extent and magnitude of the current or potential receiving 

water problems? 
3. What is the relative urban runoff contribution to the receiving water 

problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 
II. MONITORING PROGRAM  

 
A. Receiving Waters Monitoring Program 

 
Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Receiving 
Waters Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the watershed management areas.  The 

                                            
1
 Core management questions from “Model Monitoring Program for Municipal Separate Storm 

Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Technical Report No. 419.  August 2004. 
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monitoring program must be designed to meet the goals and answer the 
questions listed in section I above.  The monitoring program must include 
the following components: 

 
1. MASS LOADING STATION (MLS) MONITORING 

 
a. Locations:  The following existing mass loading stations must 

continue to be monitored:  Laguna Canyon, Aliso Creek, San Juan 
Creek, Trabuco Creek, Prima Deshecha Channel, and Segunda 
Deshecha Channel.  The mass loading stations must be monitored 
at the frequency identified in Table 1. 

 
b. Frequency:  Each mass loading station to be monitored in a given 

year must be monitored twice during wet weather events and twice 
during dry weather flow conditions. The exception is the 2008-2009 
monitoring year, which must include monitoring of all mass loading 
stations for only one wet weather flow event only if the 
Copermittees participate in Bight ’08. 

 
c. Timing:  Each mass loading station must be monitored for the first 

wet weather event of the season which meets the USEPA’s criteria 
as described in 40 CFR 122.21(g)(7).  Monitoring of the second wet 
weather event must be conducted after February 1.  Dry weather 
mass loading monitoring events must be sampled at least three 
months apart between May and October.  If flows are not evident in 
September or October for the second event, then sampling must be 
conducted during non-rain events in the wet weather season.   
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d. Protocols:  If practicable, the protocols for mass loading sampling 
and analysis should be SWAMP comparable.  At a minimum, 
analytical methods, target reporting limits, and data reporting 
formats should be SWAMP comparable.  If the mass loading 
sampling and analysis are determined to be impracticable with the 
SWAMP standards, the Copermittees must provide explanation and 
discussion to this effect in the Receiving Waters and Urban Runoff 
Monitoring Annual Report.  Wet weather samples may be time-
weighted composites, collected for the duration of the entire runoff 
event, where practical, consistent with methods used by the 
Copermittees during for the Receiving Waters Monitoring Program 
conducted for Regional Board Order No. R9-2002-01.  Where such 
monitoring is not practical, such as for large watersheds with 
significant groundwater recharge flows, composites must be 
collected at a minimum during the first 3 hours of flow.  Dry weather 
event sampling may be time-weighted composites composed of 24 
discrete hourly samples, whereby the mass loads of pollutants are 
calculated as the product of the composite sample concentration 
and the total volume of water discharged past the monitoring point 
during the time of sample collection. 
 
(1) Automatic samplers must be used to collect samples from mass 

loading stations. 
(2) Grab samples must be analyzed for temperature, pH, specific 

conductance, biochemical oxygen demand, oil and grease, total 
coliform, fecal coliform, and enterococcus. 
 

e. Copermittees must measure or estimate flow rates and volumes for 
each mass loading station sampling event in order to determine 
mass loadings of pollutants.  Data from nearby USGS gauging 
stations may be utilized, or flow rates may be estimated in 
accordance with the USEPA Storm Water Sampling Guidance 
Document (EPA-833-B-92-001), Section 3.2.1. 
 

f. In the event that the required number of events is not sampled 
during one monitoring year at any given station, the Copermittees 
must submit, with the subsequent Receiving Waters Monitoring 
Annual Report, a written explanation for a lack of sampling data, 
including streamflow data from the nearest USGS gauging station. 
 

g. The following constituents must be analyzed for each monitoring 
event at each station: 
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Table 1.  Analytical Testing for Mass Loading, Urban Stream Bioassessment, 
and Ambient Coastal Receiving Waters Stations 
 

Conventionals, Nutrients, 
Hydrocarbons 

Pesticides Metals (Total 
and Dissolved) 

Bacteriological 

• Total Dissolved Solids 
• Total Suspended Solids 
• Turbidity 
• Total Hardness 
• pH 
• Specific Conductance 
• Temperature 
• Dissolved Oxygen 
• Total Phosphorus 
• Dissolved Phosphorus 
• Nitrite ۫ 
• Nitrate ۫ 
• Total Kjeldahl Nitrogen 
• Ammonia 
• Biological Oxygen Demand, 

5-day 
• Chemical Oxygen Demand 
• Total Organic Carbon 
• Dissolved Organic Carbon 
• Methylene Blue Active 

Substances 
• Oil and Grease 

Diazinon 
Chlorpyrifos 
Malathion 
Carbamates* 
Pyrethroids* 

Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Nickel 
Selenium 
Zinc 

Total Coliform 
Fecal Coliform 
Enterococcus 
 

۫   Nitrate and nitrate may be combined and reported as nitrate + nitrite. 
* Carbamate and Pyrethroid pesticides must initially be monitored in Prima Deshecha 
and Segunda Deshecha watersheds. If carbamate and/or pyrethroid pesticides are 
found to correlate with observed acute or chronic toxicity, then that pesticide must be 
added to all stations displaying toxicity. 
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h. Toxicity testing must be conducted for each monitoring event at 
each station according to the following Table 2: 
 

Table 2.  Toxicity Testing for Mass Loading, Urban Stream Bioassessment, and 
Ambient Coastal Receiving Waters Stations 

 
Dry Weather Flows 

 
Storm Water Flows 

Program 
Component 

Freshwater 
Organisms 

Estuarine 
& Marine 

Organisms 

Freshwater 
Organisms 

Estuarine 
& Marine 

Organisms 
Mass Loading 2 chronic 

2 acute 
1 chronic** 2 acute 2 chronic 

1 acute 
Urban Stream 
Bioassessment 

2 chronic* 
2 acute*  

n/a n/a n/a 

Ambient 
Coastal 
Receiving 
Waters 

n/a 2 chronic 
1 acute 

n/a 2 chronic 
1 acute 

Sediment 
Toxicity 
Special Study  

1 chronic 
1 acute 1  

n/a  n/a n/a 

 
Table Notes 
* Urban Stream Bioassessment on Aliso Creek must also include use of 
Pimephales promelas (fathead minnow) for chronic and acute toxicity 
testing. 
** Dry weather toxicity monitoring at a mass loading station may be 
omitted if either (a) the channel flows are diverted year-round in dry 
weather conditions to the sanitary sewer for treatment; or (b) dry weather 
toxicity with marine species is occurring at an Ambient Coastal Waters 
Receiving station where that channel reaches the Pacific Ocean. 
 
Species Notes: 
1. Freshwater acute toxicity testing must include Hyalella azteca. 
2. Acute toxicity for may be determined during the course of chronic 
toxicity monitoring per U.S. EPA protocols. 
3. Americamysis bahia may be used as a marine test organism if 
Holmesimysis costata cannot reasonably be obtained.  The use of, and 
justification for, of A. bahia must be clearly reported in each Monitoring 
Report. 
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i. The presence of acute toxicity must be determined in accordance 
with USEPA protocol (EPA-821-R-02-012).  The presence of 
chronic freshwater toxicity must be determined in accordance with 
USEPA protocol (EPA-821-R-02-013). The presence of chronic 
marine toxicity must be determined in accordance with USEPA 
guidance EPA 600/R95/136, except for chronic mysid tests that 
must be conducted in accordance with USEPA protocol  
EPA-821-R-02-014. 

 
2. Urban Stream Bioassessment (BA) Monitoring 

 
Copermittees must conduct Urban Stream Bioassessment Monitoring 
using a triad of indicators to assess the condition of biological 
communities in freshwater, urban receiving waters.   
 
a. Locations:  At a minimum, the program shall consist of station 

identification, sampling, monitoring, and analysis of data for six 
bioassessment stations in order to determine the biological and 
physical integrity of urban streams within the County of Orange.  At 
least one urban bioassessment station shall be located within each 
watershed management area.  In addition to the urban stream 
bioassessment stations, three reference bioassessment stations 
shall be identified, sampled, monitored, and analyzed.  Locations of 
reference stations must be identified according to protocols outlined 
in “A Quantitative Tool for Assessing the Integrity of Southern 
Coastal California Streams,” by Ode, et al. 2005.2  
 

b. Frequency:  Bioassessment stations must be monitored in May or 
June (to represent the influence of wet weather on the 
communities) and September or October (to represent the influence 
of dry weather flows on the communities).  The timing of monitoring 
of bioassessment stations must coincide with dry weather 
monitoring of mass loading stations and Inland Aquatic Habitat 
stations. 

 

                                            
2
 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California Streams.”  

Environmental Management.  Vol. 35, No. 1, pp. 1-13. 
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(1) Alternative Frequency Plan / Special Studies:  Upon approval of 
the Regional Board Executive Officer, the Copermittees may 
omit one of the annual bioassessment events and direct the 
saved resources toward specified special studies of the effects 
of physical habitat modification on the WARM, WILD, and/or 
COLD beneficial uses of inland receiving waters.  Each special 
study must be able to produce a final report within 24 months 
after approval of the Executive Officer. 
 

c. Parameters / Methods:  The triad of indicators for urban stream 
bioassessment monitoring must include bioassessment, aquatic 
chemistry, and aqueous toxicity.  

 
(1) Aquatic chemistry and aqueous toxicity must be conducted 

using the same parameters and methods as the mass loading 
station monitoring, with the addition of pyrethroid pesticides. 

 
(2) Bioassessment analysis procedures must include calculation of 

the Index of Biotic Integrity (IBI) for benthic macroinvertebrates 
for all bioassessment stations, as outlined in “A Quantitative 
Tool for Assessing the Integrity of Southern Coastal California 
Streams,” by Ode, et al. 2005.   
 

(3) Monitoring of bioassessment stations must be conducted 
according to bioassessment procedures developed by the 
Surface Water Ambient Monitoring Program (SWAMP), as 
amended. 3  
 

                                            
3
 Ode, P.R.. 2007. Standard operating procedures for collecting macroinvertebrate samples and 

associated physical and chemical data for ambient bioassessments in California. California State 
Water Resources Control Board Surface Water Ambient Monitoring Program (SWAMP) 
Bioassessment SOP 001. 
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(4) Beginning no later than Spring 2010, Monitoring of 
bioassessment stations must incorporate assessment of 
periphyton  algaein addition to macroinvertebrates, using the 
USEPA’s 1999 Rapid Bioassessment Protocols for Use in 
Wadeable Streams and Rivers4 and SWAMP’s Incorporating 
bioassessment using freshwater algae into California's Surface 
Water Ambient Monitoring Program (SWAMP)5.  Assessment of 
freshwater algae must include algal taxonomic composition 
(diatoms and soft algae) and algal biomass.   Future 
bioassessment shall incorporate algal IBI scores, when 
developed. 
 

d. A qualified professional environmental laboratory must perform all 
sampling, laboratory, quality assurance, and analytical procedures.   
 
 

3. FOLLOW-UP ANALYSIS AND ACTIONS 
 
When results from the required chemistry, toxicity, and bioassessment 
monitoring described above indicate urban runoff-induced degradation 
at a mass loading station, bioassessment, or Inland Aquatic Habitat 
station (section II.A.6 below), Copermittees within the watershed must 
evaluate the extent and causes of urban runoff pollution in receiving 
waters and prioritize and implement management actions to eliminate 
or reduce sources.  Toxicity Identification Evaluations (TIEs) must be 
conducted to determine the cause of toxicity as outlined in Table 3 
below.  Other follow-up activities, which must be conducted by the 
Copermittees, are also identified in Table 3.  Once the cause of toxicity 
has been identified by a TIE, the Copermittees must perform source 
identification projects as needed and implement the measures 
necessary to reduce the pollutant discharges and abate the sources 
causing the toxicity. 

 

                                            
4
 USEPA, 1999.  Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers.   

EPA-841-B-99-002. 
5
 Fetscher, E. A., and K. McLaughlin. 2008. Incorporating bioassessment using freshwater algae 

into California's Surface Water Ambient Monitoring Program (SWAMP). Southern California 
Coastal Water Research Project. Costa Mesa, CA 
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Table 3.  Triad Approach to Determining Follow-Up Actions6 
 

 

 
 
 

4. AMBIENT COASTAL RECEIVING WATERS MONITORING (ACRW) 
 
Copermittees must continue to conduct the Ambient Coastal Receiving 
Waters Monitoring (ACRW) program to assess the impact of urban 
runoff to ecologically-sensitive coastal areas by analyzing water 
chemistry and aqueous toxicity in both dry and wet weather and the 
magnitude of storm water discharge plumes to these areas.  
Copermittees must prioritize locations for further study and conduct 
special investigations.   

                                            
6
 Orange County Storm Water Program, 2006. Report of Waste Discharge (San Diego Region), 

Section 11. 
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a. Locations:  Copermittees must assess the existing Ambient Coastal 

Receiving Waters Monitoring (ACRW) stations to determine 
whether all ecologically-sensitive areas are represented.   Stations 
must be established within all Areas of Special Biological 
Significance (ASBS) and Marine Life Refuges that receive 
significant MS4 discharges.   

 
(1) Dana Point Harbor must continue to be monitored.  ACRW 

monitoring in Dana Point Harbor may be suspended as long as 
the Harbor is being monitored pursuant to the Regional Harbor 
Monitoring Program7 and follow-up investigations are conducted 
when appropriate based on guidance from the Storm Water 
Monitoring Coalition. 

 
b. Parameters:  Aquatic chemistry and aqueous toxicity must be 

conducted using the same parameters and methods as the mass 
loading station monitoring. 

 
c. ACRW monitoring must be concurrent with the mass loading station 

monitoring whenever feasible. 
 
d. Special investigations Ambient Coastal Receiving Waters:  Special 

investigations must be designed and conducted to most effectively 
answer each of questions 1-5 of section I.B above, with an 
emphasis on answering question 4.   

 
 

5. COASTAL STORM DRAIN MONITORING  
 
The Copermittees must collaborate to develop and implement a 
coastal storm drain monitoring program to identify sections of the 
coastline that most consistently exceed water quality objectives for 
recreational uses as a result of MS4 discharges and then develop 
source identification and elimination activities.  The monitoring program 
must include: 
 
 

                                            
7
 On July 24, 2003, the Regional Board required the County of Orange to participate in an 

Investigative Order to comprehensively assess the receiving water conditions of Dana Point 
Harbor.  The Regional Harbor Monitoring Program is described in the Regional Technical Report: 
Harbor Monitoring Program for San Diego Region San Diego Bay, Mission Bay, Oceanside 
Harbor, and Dana Point Harbor, MEC Analytical Systems and Brock Bernstein, February 2004. 
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a. An updated identification of all MS4 discharge points to coastal 
waters within one year of issuance of this Order. 
 

b. Diverted drains:  Sampling of urban runoff discharges from a subset 
of coastal storm drains whose flows are diverted to the sanitary 
sewer during dry weather.  A minimum of two to three storm events 
must be sampled at each monitoring location.   

 
c. Priority coastal storm drains:  The Copermittees must continue 

existing coastal storm drain monitoring and must conduct followup 
investigations at sites in Table 4.   

 
 

 
 
Table 4:  Minimum Coastal Storm Drain Monitoring Stations 

 
Continue Baseline 

Monitoring 
Conduct Special 

Investigations 

1. LINDAL (Linda Lane) 1. ACM1 (Aliso Creek 
Mouth)   

2. MAINBC (Main Beach) 2. PEARL (Pearl Street) 
3. MARIPO (Mariposa) 3. POCHE (Poche Beach) 
4. BLULGN (Blue Lagoon) 4. SCM1 (Salt Creek Mouth) 
5. CSBMP1 (Capistrano 

Beach) 
5. SJC1 (San Juan Creek) 

6. Others as determined by 
Copermittees 

6. DSB-5 (North Creek, 
Doheny Beach) 
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(1) Baseline monitoring stations: Copermittees must continue to 
conduct weekly sampling of flowing coastal storm drains for total 
coliform, fecal coliform, and enterococcus8.   Where flowing 
coastal storm drains are discharging to coastal waters, paired 
samples from the storm drain discharge and coastal water (25 
yards down current of the discharge) must be collected.  If 
flowing coastal storm drains are not discharging to coastal 
waters, only the storm drain discharge needs to be sampled.  
Storm drains whose flows are being diverted to the sanitary 
sewer for treatment do not need to be sampled unless the 
diversion is inoperable during the sampling week.  If the 
direction of the current or effluent plume cannot readily be 
distinguished, then samples must be collected from the surfzone 
25 yards upcoast and downcoast of the MS4 outfall.  Additional 
sites must be added if determined by a Copermittee or the 
Regional Board to likely be contributing to persistent 
exceedances of water quality objectives along the coast.   

 
(2) Special investigation stations: Copermittees must design and 

conduct special investigations at the identified stations to most 
effectively answer each of questions 1-5 of section I.B above, 
with an emphasis on answering question 4.  At least two such 
investigations must be in progress during each reporting period. 
Each special investigation must be designed with specific 
benchmarks, expectations, and timelines for results.  All special 
investigations must be concluded by June 30, 2011. 

 
(3) Investigations of sources of bacterial contamination must occur 

immediately if evidence of abnormally high flows, sewage 
releases, restaurant discharges, and/or similar evidence is 
observed during sampling.  
 

(4) Exceedances of public health standards for bacterial indicators 
must be reported to the County Department of Environmental 
Health as soon as possible. 
 
 
 
 

 

                                            
8
 Coastal storm drains where sampler safety, habitat impacts from sampling, or inaccessibility are issues 

need not be sampled.  Such coastal storm drains shall be added to the Copermittee’s dry weather field 
screening and analytical monitoring program where feasible. 
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6. HIGH PRIORITY INLAND AQUATIC HABITATS: 
 
a. The Copermittees must collaborate to develop and implement a 

Inland Aquatic Habitat monitoring program for areas supporting 
high priority aquatic and riparian species, including threatened and 
endangered species.  The design of the program must be 
consistent with the questions in Section I.B of this Monitoring 
Program.   The monitoring program must include: 

 
(1) Identification of storm drains that discharge into receiving waters 

that support threatened or endangered species; 
(2) Monitoring of ambient water quality conditions within those 

receiving waters for constituents likely to affect the threatened 
and endangered species; 

(3) Monitoring of dry and wet weather storm drain discharges into 
the outfalls; 

(4) Assessment of the monitoring results to determine the relative 
contribution, if any, of storm drain discharges to factors affecting 
those species; and 

(5) Follow-up studies and source identification as necessary. 
 
b. The Inland Aquatic Habitat monitoring program must be 

implemented by the beginning of the rainy season 2010 Summer 
2009. 
 
 

B. Wet Weather Urban Runoff Monitoring 
 

Each Copermittee must collaborate with the other Copermittees to 
develop, conduct, and report on a year-round watershed based Urban Wet 
Weather Runoff Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted 
on a watershed basis for each of the hydrologic units.  The monitoring 
program must be designed to meet the goals and answer the questions 
listed in section I above.  The monitoring program must include the 
following components; 
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1. MS4 OUTFALL MONITORING 
 
The Copermittees must collaborate to develop and implement a 
monitoring program to characterize pollutant discharges from MS4 
outfalls in each watershed during wet and dry weather.  The program 
must include rationale and criteria for selection of outfalls to be 
monitored.  The wet weather program must, at a minimum, include 
collection of samples for those pollutants causing or contributing to 
violations of water quality standards within the watershed.  This 
monitoring program must be implemented within each watershed and 
must begin no later than the 2009-2010 2008-2009 monitoring year. 
 

2. SOURCE IDENTIFICATION MONITORING 
 
The Copermittees must collaborate to develop and implement a 
monitoring program to identify sources of pollutants causing the priority 
water quality problems within each watershed.  The monitoring 
program must include focused monitoring which moves upstream into 
each watershed as necessary to identify sources.  This monitoring 
program must be implemented within each watershed and must begin 
no later than the 2008-2009 monitoring year. 
 

3.Dry Weather Field Screening and Analytical Monitoring 
 

As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee must update as necessary its dry weather field screening 
and analytical monitoring program to meet or exceed the requirements 
of this section.  Dry weather analytical and field screening monitoring 
consists of (1) field observations; (2) field screening monitoring; and (3) 
analytical monitoring at selected stations.   
 
The Dry Weather Field Screening and Analytical Monitoring program is 
not required to be SWAMP comparable.  Each Copermittee’s program 
must be designed to detect and eliminate illicit connections and illegal 
discharges to the MS4 using frequent, geographically widespread dry 
weather discharge monitoring and follow-up investigations.  Each 
Copermittee must conduct the following dry weather field screening 
and analytical monitoring tasks: 

  
a.Select Dry Weather Field Screening and Analytical Monitoring 

Stations  
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Based upon a review of its past Dry Weather Monitoring Program, 
each Copermittee must select dry weather analytical monitoring 
stations within its jurisdiction.  Stations must be selected according 
to one of the following methods: 

 
(1)  Stations must be either major outfalls or other outfall points (or 

any other point of access such as manholes) randomly located 
throughout the MS4 by placing a grid over a drainage system 
map and identifying those cells of the grid which contain a 
segment of the MS4 or major outfall.  This random selection has 
to use the following guidelines and criteria: 

  
(a) A grid system consisting of perpendicular north-south and 

east-west lines spaced ¼ mile apart must be overlayed on a 
map of the MS4, creating a series of cells; 

(b) All cells that contain a segment of the MS4 must be 
identified and one dry weather analytical monitoring station 
must be selected in each cell. 

(c) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
(2)  Stations may be selected non-randomly provided adequate 

coverage of the entire MS4 system is ensured and that the 
selection of stations meets, exceeds, or provides equivalent 
coverage to the requirements given above.  The dry weather 
analytical and field screening monitoring stations must be 
established using the following guidelines and criteria: 

 
(a) Stations should be located downstream of any sources of 

suspected illegal or illicit activity; 
(b) Stations must be located to the degree practicable at the 

farthest manhole or other accessible location downstream in 
the system within each cell; 

(c) Hydrological conditions, total drainage area of the site, traffic 
density, age of the structures or buildings in the area, history 
of the area, and land use types must be considered in 
locating stations; 

(d) Each Copermittee must determine alternate stations to be 
sampled in place of selected stations that do not have flow. 

 
b.Complete MS4 Map  
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Each Copermittee must clearly identify each dry weather field 
screening and analytical monitoring station on its MS4 Map as 
either a separate GIS layer or a map overlay hereafter referred to 
as a Dry Weather Field Screening and Analytical Stations Map.  
Each Copermittee must confirm that each drainage area within its 
jurisdiction contains at least one station.   

 
c.Develop Dry Weather Field Screening and Analytical Monitoring 

Procedures  
 

Each Copermittee must develop and/or update written procedures 
for dry weather field screening and analytical monitoring (for 
analytical monitoring only, these procedures must be consistent 
with 40 CFR part 136), including field observations, monitoring, and 
analyses to be conducted.  At a minimum, the procedures must 
meet the following guidelines and criteria: 
 
(1)Determining Sampling Frequency:  Dry weather field screening 

and analytical monitoring must be conducted at each identified 
station at least three times between May 1st and  
September 30th of each year or as more frequently as the 
Copermittee determines is necessary to comply with the 
requirements of section D.4 of this Order. 

 
(2)If flow or ponded runoff is observed at a dry weather field 

screening or analytical monitoring station and there has been at 
least seventy-two (72) hours of dry weather, make observations 
and collect at least one (1) grab sample.  Record general 
information such as time since last rain, quantity of last rain, site 
descriptions (i.e., conveyance type, dominant watershed land 
uses), flow estimation (i.e., width of water surface, approximate 
depth of water, approximate flow velocity, flow rate), and visual 
observations (i.e., odor, color, clarity, floatables, deposits/stains, 
vegetation condition, structural condition, and biology).   

 
(3)At a minimum, collect samples for analytical laboratory analysis 

of the following constituents for at least twenty five percent 
(25%) of the dry weather monitoring stations where water is 
present:  

 
(a)Total Hardness 
(b)Oil and Grease 
(c)Diazinon and Chlorpyrifos 
(d)Cadmium (Dissolved) 
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(e)Copper (Dissolved) 
(f)Lead  (Dissolved) 
(g)Nickel (Dissolved) 
(h)Zinc (Dissolved) 
(i)Enterococcus bacteria9  
(j)Total Coliform bacteria8 
(k)Fecal Coliform bacteria8 

 
(4)At a minimum, conduct field screening analysis of the following 

constituents at all dry weather monitoring stations where water 
is present: 

 
(a)Specific conductance (calculate estimated Total Dissolved 

Solids). 
(b)Turbidity 
(c)pH 
(d)Reactive Phosphorous 
(e)Nitrate Nitrogen 
(f)Ammonia Nitrogen 
(g)Surfactants (MBAS) 

 
(5)If the station is dry (no flowing or ponded runoff), make and 

record all applicable observations and select another station 
from the list of alternate stations for monitoring.  

 
(6)Develop and/or update criteria for dry weather field screening 

and analytical monitoring results whereby exceedance of the 
criteria will require follow-up investigations to be conducted to 
identify and eliminate the source causing the exceedance of the 
criteria.   
(a)Criteria must include evaluation of the California Toxics Rule, 

U.S. EPA National Recommended Ambient Water Quality 
Criteria, the San Diego Region Basin Water Quality Control 
Plan (Basin Plan), LC50 levels for toxicity to appropriate test 
organisms, and statistical evaluations of existing data from 
south Orange County. 
 

                                            
9
 Colilert and Enterolert may be used as alternative methods with Fecal Coliform determined by 

calculations. 
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(7)Assess the presence of trash in receiving waters and urban 
runoff at each dry weather field screening or analytical 
monitoring station.  Assessments of trash must provide 
information on the spatial extent and amount of trash present, 
as well as the nature of the types of trash present. 
 

(8)Dry weather field screening and analytical monitoring stations 
identified to exceed dry weather monitoring criteria for any 
constituents must continue to be screened in subsequent years. 

 
(9)Develop and/or update procedures for source identification 

follow up investigations in the event of exceedance of dry 
weather field screening and analytical monitoring result criteria.  
These procedures must be consistent with procedures required 
in section D.4.d and D.4.e. of this Order. 

 
(1)Develop and/or update procedures to eliminate detected illicit 

discharges and connections.  These procedures must be 
consistent with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Urban Runoff 
Management Plan as discussed in section D.4 and D.4.e. of this 
Order. 

   
(a)Conduct Dry Weather Field Screening and Analytical Monitoring  

 
The Copermittees must commence implementation of dry weather 
field screening and analytical monitoring under the requirements of 
this Order by May 1, 2009.  Each Copermittee must conduct dry 
weather analytical and field screening monitoring in accordance 
with its storm water conveyance system map and dry weather 
analytical and field screening monitoring procedures as described 
in section II.B.3 above.  If monitoring indicates an illicit connection 
or illegal discharge, conduct the follow-up investigation and 
elimination activities as described in submitted dry weather field 
screening and analytical monitoring procedures and sections D.4.d 
and D.4.e of Order No. R9-2008-0001.   
 
Until the dry weather field screening and analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01.   
 
 

0005462



Revised Tentative Receiving Waters  - 20 - March 13, 2009 
and Urban Runoff Monitoring 
and Reporting Program   
No. R9-2009-002 
 

C. Dry Weather Non-Storm Water Effluent Limits  
 
Each Copermittee must collaborate with the other Copermittees to 
conduct, and report on a year-round watershed based Dry Weather Runoff 
Monitoring Program.  The monitoring program implementation, analysis, 
assessment, and reporting must be conducted on a watershed basis for 
each of the hydrologic units.  The monitoring program must be designed to 
assess compliance with numeric effluent limits in section C of this Order, 
adopted dry weather Total Maximum Daily Loads Waste Load Allocations 
and assessment of the contribution of dry weather flows to 303(d) listed 
impairments. The monitoring program must include the following 
components; 

 
Each Copermittee’s program must be designed to determine levels of 
pollutants in effluent discharges from the MS4 into receiving waters. 
Each Copermittee must conduct the following dry weather field 
screening and analytical monitoring tasks: 

  
a. Dry Weather Effluent Analytical Monitoring Stations 

 
(1) Stations must be all major outfalls.  Other outfall points (or any 

other point of access such as manholes) identified by the 
Copermittees as potential high risk sources polluted effluent 
shall be sampled 
 

(2) Each Copermittee must clearly identify each dry weather 
effluent analytical monitoring station on its MS4 Map as either a 
separate GIS layer or a map overlay hereafter referred to as a 
Dry Weather Effluent Analytical Stations Map.  

 
b. Develop Dry Weather Effluent Analytical Monitoring Procedures 

Each Copermittee must develop and/or update written procedures 
for dry weather effluent analytical monitoring (these procedures 
must be consistent with 40 CFR part 136), including field 
observations, monitoring, and analyses to be conducted.  At a 
minimum, the procedures must meet the following guidelines and 
criteria: 
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(1) Determining Sampling Frequency:  Dry weather effluent 
analytical monitoring must be conducted at each major outfall 
and identified station at least once between May 1st and  
September 30th of each year and at least once between 
October 1st and April 30th.  Monitoring between October 1st and 
April 30th must be preceded by a minimum of 72 hours of dry 
weather. 

 
(2) If ponded runoff is observed at a dry weather effluent analytical 

monitoring station, make observations and collect at least one 
(1) grab sample.  If flow is evident composite samples must be 
taken.  Record flow estimation (i.e., width of water surface, 
approximate depth of water, approximate flow velocity, flow 
rate). 

 
(3) Effluent samples shall undergo analytical laboratory analysis for 

constituents in: Table 1.  Analytical Testing for Mass Loading, 
Urban Stream Bioassessment, and Ambient Coastal Receiving 
Waters Stations.  Additional analytical laboratory analysis on the 
effluent shall be done for all 303(d) listed pollutants for which 
the receiving water of the effluent is impaired.     

 
(4) If the station is dry (no flowing or ponded runoff), make and 

record all applicable observations.  
 
(5) Develop and/or update criteria for dry weather effluent analytical 

monitoring results where exceedances are detected and 
eliminate the source causing the exceedance of the criteria: 
   
(a) Criteria must include numeric limits in Section C, Table 3 of 

this Order.  
(b) Criteria must include evaluation of LC50 levels for toxicity to 

appropriate test organisms 
 

(6) Develop and/or update procedures for source identification 
follow up investigations in the event of exceedance of dry 
weather effluent analytical monitoring result criteria.  These 
procedures must be consistent with procedures required in 
section D.4.d and D.4.e. of this Order. 
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(7) Develop and/or update procedures to eliminate detected illicit 
discharges and connections.  These procedures must be 
consistent with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Runoff Management 
Plan as discussed in section D.4 and D.4.e. of this Order. 

  
 
 
c.   Conduct Dry Weather Effluent Analytical Monitoring  

 
The Copermittees must commence implementation of dry weather 
effluent analytical monitoring under the requirements of this Order 
no later than the 3rd year following adoption of this Order.  If 
monitoring indicates an illicit connection or illegal discharge, 
conduct the follow-up investigation and elimination activities as 
described in submitted dry weather field screening and analytical 
monitoring procedures and sections D.4.d and D.4.e of Order No. 
R9-2009-002.   
 
Until the dry weather field effluent analytical monitoring program is 
implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01.   
 
 

 
D. Special Studies 

 
1. Aliso Creek bacteria investigation:  Each Copermittee within the Aliso 

Creek watershed must implement the Aliso Creek 13225 Directive 
Revised Monitoring Program Design – Integration with NPDES 
Program10 (December 2004).   The Copermittees must include that 
monitoring program into the overall monitoring and reporting program. 
 

2.Bight ‘08 
 

                                            
10

 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 
monitoring plan proposal from the MS4 Copermittees. The Regional Board concluded that the 
scope of the current bacteria monitoring in the watershed was no longer warranted and that the 
proposed changes would constitute an effective interim program until adoption in the future of a 
Total Maximum Daily Load, requiring a bacteria reduction and assessment program for the 
watershed.  In addition, the Regional Board recognized that as a result of reduced monitoring 
costs, the municipalities expect to direct additional resources toward implementation of 
management practices to reduce indicator bacteria and pathogens.    
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During the 2008-2009 monitoring year monitoring year, the 
Copermittees may participate in the Bight ’08 study.  The Copermittees 
must ensure that such participation results in collection and analysis of 
data useful in addressing the goals and management questions of the 
Receiving Waters Monitoring Program.  Any participation must include 
the contribution of all funds, not otherwise spent on full implementation 
of mass loading station, ambient coastal waters, and bioassessment 
monitoring, to Bight ‘08.  All other monitoring must continue during the 
2008-2009 monitoring year as required.  If the Copermittees partially 
participate in Bight ’08, monitoring all regular must be conducted, with 
the exception of any monitoring offset by the contribution of funds to 
Bight ’08. 

 
3.2. The Copermittees must conduct special studies, including any 

monitoring required for TMDL development and implementation, as 
directed by the Executive Officer. 
 
4.Facilities that Extract, Treat, and Discharge (FETDs): Projects that 
extract water from waters of the U.S., submit the water to treatment 
processes, then discharge the treated effluent to waters of the U.S. 
must implement the following monitoring program:  
a.Locations:  Monitoring stations must include the influent, effluent, and 
downstream receiving water conditions in a manner sufficient to 
characterize effectiveness of the treatment process. 
 
b.Frequency:  Monitoring must be implemented monthly from April 
through September and bimonthly from September through March 
during months discharges occur.  Monitoring frequency for any 
parameter listed below may be reduced upon written authorization 
from the Regional Board Executive Officer, at the request of the 
Copermittee, if it is demonstrated that there is low variability and a low 
threat to beneficial uses for at least three consecutive months. 
 
c.Protocol:  Sampling, analysis, and quality assurance/quality control 
must be conducted in accordance with the Quality Assurance 
Management Plan for the State of California’s Surface Water Ambient 
Monitoring Program (SWAMP), adopted by the State Water Resources 
Control Board. 
 
d.Parameters:  The following parameters must be monitored:  
 
(1)Indicator fecal bacteria, if the purpose is to improve recreational 
beneficial uses in waters of the U.S. 
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(2)Metals:  Metals (dissolved) must be monitored if existing water 
quality data demonstrates total or dissolved metal concentrations in the 
receiving waters likely exceed (before treatment) or would likely 
exceed (following treatment) the numeric criteria in U.S. EPA National 
Recommended Ambient Water Quality, the California Toxics Rule, or if 
appropriate, the California Ocean Plan. 
 
(3)Pesticides:  Monitoring must be conducted for chlorpyrifos and 
pyrethroids if the water contains runoff from urban, golf course, or 
agricultural land uses. 
 
(4)Turbidity (or total suspended solids), pH, dissolved oxygen, and 
temperature. 
 
(5)Any constituent for which the water body (extraction or discharge 
location) is listed as impaired pursuant to Clean Water Act Section 
303(d). 
 
(6)Toxicity:  Testing for chronic toxicity must be initiated at the next 
sampling event if two consecutive sampling results display 
concentrations of metals or pesticides in excess of numerical criteria 
for the California Toxics Rule, or if appropriate, the California Ocean 
Plan.  Toxicity testing must continue until results from three 
consecutive sampling events display no toxic effects or upon initiation 
of a TMDL implementation plan for toxicity in the water body.  A toxicity 
identification evaluation must be conducted if three consecutive 
monitoring events display toxicity to the same species.   
 
e.Based on results of a toxicity identification evaluation, the 
Copermittees within the source watershed must collaborate to develop 
and implement an upstream source identification program to identify 
sources of pollutants causing toxicity.  This source identification 
program must begin within six months following results of the toxicity 
identification evaluation.  The source identification program must 
include water quality monitoring and other source identification 
methods. 
 
f.Results and data from the FETD monitoring programs must be 
submitted with the annual monitoring reports in accordance with 
Section III of this monitoring and reporting program. 
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5.3. Stormwater Monitoring Coalition Regional Monitoring of Southern 
California’s Coastal Watersheds:  
 
The Copermittees must implement the monitoring program developed 
by the Stormwater Monitoring Coalition for Regional Monitoring of the 
Southern California’s Coastal Watersheds within the San Juan 
Hydrologic Unit.  Each Copermittee must evaluate the results of the 
monitoring program within and downstream of its jurisdiction and 
integrate the results into program assessments and modifications. 
  

4. Sediment Toxicity Study  
 
Copermittees must develop, submit to the Regional Board for review, 
and implement an approved special study which will investigate the 
toxicity of sediment in urban streams.  The Study must be submitted 
within 24 months of adoption of Order R9-2009-002.  After Regional 
Board review, the Sediment Toxicity Study must be implemented in 
conjunction with the Urban Stream Bioassesment Monitoring and, at a 
minimum, contain the following: 
 
a. Locations: At a minimum, 4 bioassessment locations must be 

sampled, including 1 reference site. 
 

b. Frequency: At a minimum, sampling must occur once per year at 
each site for at least 2 years.  Sampling must be done in 
conjunction with the bioassessment sampling required under 
Section II.A.2 of the Monitoring and Reporting Program of this 
Order. 
 

c. Parameters/Methods: At a minimum, sediment toxicity analysis 
shall include the measurement of metals, pyrethroids and 
organochlorine pesticides.  Analysis must include estimates of 
bioavailability based upon sediment grain size, organic carbon and 
receiving water temperature.  Acute and chronic toxicity testing 
must be done using Hyalella azteca in accordance with Table 2. 
 

d. Results: Results and a Discussion shall be included in the 
Monitoring Annual Report.  The Discussion must include an 
assessment of the relationship between observed IBI scores under 
Section II.A.2 and all variables measured. 
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5. Trash and Litter Impairment Investigation  
 
Copermittees must develop and implement a special investigation 
beginning no later than 2 years following the adoption of this Order to 
assess trash (including litter) as a pollutant within receiving waters on a 
watershed based scale.  Litter is defined in California Government 
Code 68055.1g as “litter means all improperly discarded waste 
material, including, but not limited to, convenience food, beverage, and 
other product packages or container constructed of steel, aluminum, 
glass, paper, plastic and other natural and synthetic ,materials, thrown 
or deposited on lands and waters of the state, but not including the 
properly discarded waste of the primary processing of agriculture, 
mining, logging, sawmilling, or manufacturing.”  A lead Copermittee 
may be selected for each watershed, and will be responsible for the 
following: 
 
a. Locations:  The lead Copermittee will identify suitable sampling 

locations within each watershed.  
 

b. Frequency: Trash at each location shall be monitored a minimum of 
twice during the wet season following a qualified monitoring storm 
event (minimum of 0.1 inches preceded by 72 hours of dry weather) 
and twice during the dry season.  
 

c. Protocol:  The lead Copermittee for each watershed shall use the 
Final Monitoring Workplan for the Assessment of Trash in San 
Diego County Watersheds  and A Rapid Trash Assessment Method 
Applied to Waters of the San Francisco Bay Region   to develop a 
monitoring protocol for each Watershed.  The draft monitoring 
protocol, including sampling locations and frequency, shall be 
submitted to the Regional Board for review no later than 365 days 
following the adoption of this Order.  Although sampling must occur 
on a watershed basis, a County-wide protocol may be developed 
that incorporates each individual watershed.  
 

d. Results and Discussion from the Trash and Litter Impairment Study 
shall be included in the Monitoring Annual Report.  
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E. Monitoring Provisions 
 
All monitoring activities must meet the following requirements: 
 
1. Where procedures are not otherwise specified in this Receiving Waters 

Monitoring and Reporting Program (e.g., Dry Weather Field Screening 
and Analytical Monitoring), sampling, analysis and quality 
assurance/quality control must be conducted in accordance with the 
Quality Assurance Management Plan (QAMP) for the State of 
California’s Surface Water Ambient Monitoring Program (SWAMP), 
adopted by the State Water Resources Control Board (SWRCB).   
 

2. Samples and measurements taken for the purpose of monitoring must 
be representative of the monitored activity [40 CFR 122.41(j)(1)]. 
 

3. The Copermittees must retain records of all monitoring information, 
including all calibration and maintenance of monitoring instrumentation, 
copies of all reports required by this Order, and records of all data 
used to complete the Report of Waste Discharge and application for 
this Order, for a period of at least five (5) years from the date of the 
sample, measurement, report, or application.  This period may be 
extended by request of the Regional Board or USEPA at any time and 
must be extended during the course of any unresolved litigation 
regarding this discharge. [40 CFR 122.41(j)(2), CWC section 13383(a)] 
 

4. Records of monitoring information must include [40 CFR 122.41(j)(3)]: 
 

a. The date, exact place, and time of sampling or measurements; 
b. The individual(s) who performed the sampling or measurements; 
c. The date(s) analyses were performed; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or methods used; and 
f. The results of such analyses. 

 
5. All sampling, sample preservation, and analyses must be conducted 

according to test procedures approved under 40 CFR part 136, unless 
other test procedures have been specified in this Receiving Waters 
Monitoring and Reporting Program or approved by the Executive 
Officer [40 CFR 122.41(j)(4)]. 
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6. The CWA provides that any person who falsifies, tampers with, or 
knowingly renders inaccurate any monitoring device or method 
required to be maintained under this Order must, upon conviction, be 
punished by a fine of not more than $10,000, or by imprisonment for 
not more than two years, or both.  If a conviction of a person is for a 
violation committed after a first conviction of such person under this 
paragraph, punishment is a fine of not more than $20,000 per day of 
violation, or by imprisonment of not more than four years, or both. [40 
CFR 122.41(j)(5)] 
 

7. Calculations for all limitations which require averaging of 
measurements must utilize an arithmetic mean unless otherwise 
specified in this Receiving Waters Monitoring and Reporting Program. 
[40 CFR 122.41(l)(4)(iii)] 
 

8. All chemical, bacteriological, and toxicity analyses must be conducted 
at a laboratory certified for such analyses by the California Department 
of Health Services or a laboratory approved by the Executive Officer. 
 

9. For priority toxic pollutants that are identified in the California Toxics 
Rule (CTR) (65 Fed. Reg. 31682), the Copermittees must instruct its 
laboratories to establish calibration standards that are equivalent to or 
lower than the Minimum Levels (MLs) published in Appendix 4 of the 
Policy for Implementation of Toxics Standards for Inland Surface 
Waters, Enclosed Bays, and Estuaries of California (SIP). If a 
Copermittee can demonstrate that a particular ML is not attainable, in 
accordance with procedures set forth in 40 CFR 136, the lowest 
quantifiable concentration of the lowest calibration standard analyzed 
by a specific analytical procedure (assuming that all the method 
specified sample weights, volumes, and processing steps have been 
followed) may be used instead of the ML listed in Appendix 4 of the 
SIP.  The Copermittee must submit documentation from the laboratory 
to the Regional Board for approval prior to raising the ML for any 
priority toxic pollutant. 
 

10. The Regional Board Executive Officer or the Regional Board may 
make revisions to this Receiving Waters and Urban Runoff Monitoring 
and Reporting Program at any time during the term of Order  
No. R9-2008-0012009-002 and may include a reduction or increase in 
the number of parameters to be monitored, locations monitored, the 
frequency of monitoring, or the number and size of samples collected. 
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11. The Clean Water Act provides that any person who knowingly makes 
any false statement, representation, or certification in any record or 
other document submitted or required to be maintained under this 
permit, including monitoring reports or reports of compliance or non-
compliance must, upon conviction, be punished by a fine of not more 
than $10,000 per violation, or by imprisonment for not more than six 
months per violation, or by both. [40 CFR 122.41(k)(2)] 
 

12. Monitoring must be conducted according the USEPA test procedures 
approved under 40 CFR 136, “Guidelines Establishing Test 
Procedures for Analysis of Pollutants under the Clean Water Act” as 
amended, unless other test procedures have been specified in this 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program, in Order No. R9-2008-0012009-002, or by the Executive 
Officer. 
 

13. If the discharger monitors any pollutant more frequently than required 
by the permit using test procedures approved under 40 CFR part 136, 
unless otherwise specified in the Order, the results of this monitoring 
must be included in the calculation and reporting of the data submitted 
in the reports requested by the Regional Board. [40 CFR 
122.41(l)(4)(ii)] 
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III. REPORTING PROGRAM 
 

A. Monitoring Reporting 
 

1. Planned Monitoring Program:  The Principal Copermittee must submit 
a description of the Receiving Waters and Urban Runoff Monitoring 
Program to be implemented for every monitoring year.  The submittals 
must begin on September 1, 20089, and continue every year 
thereafter.  The submittals must describe all monitoring to be 
conducted during the upcoming monitoring year.  For example, the 
September 1, 20089 submittal must describe the monitoring to be 
conducted from  
October 1, 20089 through September 30, 200910.  
 
If the Copermittees participate in Bight ’08, their submittal for the 2008-
2009 monitoring year must describe the monitoring to be conducted for 
Bight ’08 and exhibit how the monitoring will result in collection and 
analysis of data useful in addressing the goals and management 
questions of the Receiving Waters and Urban Runoff Monitoring 
Program.   

 
2. Monitoring Annual Report:  The Principal Copermittee must submit the 

Receiving Waters and Urban Runoff Monitoring Annual Report to the 
Regional Board on AprilOctober 1 of each year, beginning on 
AprilOctober 1, 200910.  Receiving Waters and Urban Runoff 
Monitoring Annual Reports must meet the following requirements:  

 
a. Annual monitoring reports must include the data/results, methods of 

evaluating the data, graphical summaries of the data, and an 
explanation/discussion of the data for each monitoring program 
component. 
 

b. Annual monitoring reports must include a watershed-based 
analysis of the findings of each monitoring program component.  
Each watershed-based analysis must include: 

 
(1) Identification and prioritization of water quality problems within 

each watershed.  
(2) Identification and description of the nature and magnitude of 

potential sources of the water quality problems within each 
watershed. 

(3) Exhibition of pollutant load and concentration increases or 
decreases at each mass loading and temporary watershed 
assessment station. 
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(4) Evaluation of pollutant loads and concentrations at mass 
loading and temporary watershed assessment stations with 
respect to land use, population, sources, and other 
characteristics of watersheds using tools such as multiple linear 
regression, factor analysis, and cluster analysis. 

(5) Identification of links between source activities/conditions and 
observed receiving water impacts. 

(6) Identification of recommended future monitoring to identify and 
address sources of water quality problems.    

(7) Results and discussion of any TIE conducted, together with 
actions that will be implemented to reduce the discharge of 
pollutants and abate the sources causing the toxicity. 

 
c. Aliso Creek Bacteria Investigation:  Annual monitoring reports for 

the Aliso Creek Bacteria Investigation must contain the following 
information: 
 
(1) Water quality data and assessment.  The report must contain all 

data collected and an assessment of compliance with applicable 
water quality standards for each monitoring station; 

 
(2) Program Assessment.  A description and assessment of each 

municipality’s program implemented within the high-priority 
storm drain locations to reduce storm water discharges of 
indicator fecal bacteria/pathogens.  Water quality monitoring 
alone is not sufficient to assess progress of the municipal 
programs.  Municipalities must demonstrate each year that their 
programs are effective and resulting in a reduction of bacteria 
sources. 
 
(a) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

 
(b) For structural and nonstructural management practices 

implemented, the assessment must contain a description of 
the practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results 
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d. Annual monitoring reports must include discussions for each 
watershed which answer each of the management questions listed 
in section I.B of this Receiving Waters Monitoring and Reporting 
Program. 
 

e. Annual monitoring reports must identify how each of the goals listed 
in section I.A of this Receiving Waters Monitoring and Reporting 
Program has been addressed by the Copermittees’ monitoring. 
 

f. Annual monitoring reports must include identification and analysis 
of any long-term trends in storm water or receiving water quality.  
Trend analysis must use nonparametric approaches, such as the 
Mann-Kendall test, including exogenous variables in a multiple 
regression model, and/or using a seasonal nonparametric trend 
model, where applicable. 
 

g. Annual monitoring reports must provide an estimation of total 
pollutant loads (wet weather loads plus dry weather loads) due to 
urban runoff for each of the watersheds specified in Table 3 of 
Order No. R9-2009-002. 
 

h. Annual monitoring reports must, for each monitoring program 
component listed above, include an assessment of compliance with 
applicable water quality standards. 
 

i. Annual monitoring reports must describe monitoring station 
locations by latitude and longitude coordinates, frequency of 
sampling, quality assurance/quality control procedures, and 
sampling and analysis protocols. 
 

j. Annual monitoring reports must use a standard report format and 
must include the following: 

 
(1) A stand alone comprehensive executive summary addressing 

all sections of the monitoring report; 
(2) Comprehensive interpretations and conclusions; and 
(3) Recommendations for future actions. 

 
k. All monitoring reports submitted to the Principal Copermittee or the 

Regional Board must contain the certified perjury statement 
described in Attachment B of this Order No. R9-2009-002. 
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l. Annual monitoring reports must be reviewed prior to submittal to 
the Regional Board by a committee of the Copermittees (consisting 
of no less than three members).   
  

m. Annual monitoring reports must be submitted in both electronic and 
paper formats.  Electronic formats must be CEDEN or SWAMP-
uploadable.11 

 
3. The Principal Copermittee must submit by July 1, 20089, a detailed 

description of the monitoring programs to be implemented under 
requirement II.B.2 of Receiving Waters and Urban Runoff Monitoring 
and Reporting Program No. R9-2009-002.  The description must 
identify and provide the rationale for the constituents monitored, 
locations of monitoring, frequency of monitoring, and analyses to be 
conducted with the data generated. 
 

4. Monitoring programs and reports must comply with section II.D of 
Receiving Waters and Urban Runoff Monitoring and Reporting 
Program No. R9-2009-002 and Attachment B of Order  
No. R9-2009-002. 
 

5. Following completion of an annual cycle of monitoring in October, the 
Copermittees must make the monitoring data and results available to 
the Regional Board at the Regional Board’s request.   

 
 

B. Interim Reporting Requirements  
 
For the October 2008 to October 2009 October 2007-October 2008 
monitoring period, the Principal Copermittee must submit the Receiving 
Waters Monitoring Annual Report by January 31, 2010on January 31, 
2009.  The Receiving Waters Monitoring Annual Report must address the 
monitoring conducted to comply with the requirements of Order No. 2002-
01. 

 
 

                                            
11

 For updates to the SWAMP templates and formats, see http://www.waterboards.ca.gov/swamp. 
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DRAFT Order Changes 18 June 09 Page 1 of 56 

These changes represent tentative changes to the March 13, 2009 release of 
Tentative Order No. R9-2009-0002.  The changes are the result of meetings and 
conversations with the Copermittees and with the USEPA. 
 
Permit Changes 
 
Finding C.2 (new language) 
Municipal MS4 storm water (wet weather) and non-storm water (dry weather) 
discharges are likely to contain pollutants that cause or threaten to cause an 
exceedance violation of the water quality standards, as outlined in the Regional 
Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan).  Wet 
weather and dry weather discharges Storm water and non-storm water 
discharges from the MS4 are subject to the conditions and requirements 
established in the San Diego Basin Plan for point source discharges. These 
water quality standards must be complied with at all times, irrespective of the 
source and manner of discharge. 
 
Finding C.14 (new language) 
Non-storm water (dry weather) discharge is not considered a storm water (wet 
weather) discharge and therefore is not subject to regulation to the Maximum 
Extent Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for 
“Municipal … and Industrial Stormwater Discharges (emphasis added)”.  Non-
storm water discharges, per CWA 402(p)(3)(B)(ii) are to be effectively prohibited 
unless specifically exempted.  Any eExempted discharges identified as a source of 
pollutants are subsequently required to be addressed (emphasis added) through 
prohibition and incorporation into IC/ID programs.  Dry weather non-storm water 
discharges have been shown to contribute significant levels of pollutants and flow 
in arid, urban Southern California watersheds.  The Copermittees have identified 
landscape irrigation, irrigation water and lawn water, previously exempted 
discharges, as a source of pollutants and conveyance of pollutants to waters of 
the United States. 
 
 
Finding D.1.h (new language) 
This Order establishes Municipal Action Levels (MALs) for selected pollutants 
based on USEPA Rain Zone 6 (arid southwest) nationwide Phase I MS4 
monitoring data for pollutants in storm water. The MALs were computed using 
the statistical based population approach, one of three approaches 
recommended by the California Water Board’s Storm Water Panel in its report, 
‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of Storm 
Water Associated with Municipal, Industrial and Construction Activities (June 
2006).  MALs are identified in Section D of this Order. Copermittees shall 
implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted 
areas so as not to exceed the MALs. MALs express an integration of the 
adequacy/inadequacy of programmatic measures and BMPs required in this 
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Order. The exceedance of an MAL will create a presumption that MEP is not 
being met.    
 
Finding D.2.e (modified language) 
Heavy iIndustrial sites are significant sources of pollutants in runoff.  Pollutant 
concentrations and loads in runoff from industrial sites are similar or exceed 
pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses. As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at heavy industrial sites 
in order to meet the MEP standard. These BMPs are necessary where the heavy 
industrial site is larger than 10,000 square feetone acre. The one acre 10,000 
square feet threshold is appropriate, since it is consistent with requirements in 
other the Phase II NPDES storm water regulations that apply to small 
municipalitiesthroughout California. 
 
Finding D.2.g (updated language) 
The increased volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads in storm 
water runoff and volume of storm water runoff.  Impervious surfaces can neither 
absorb water nor remove pollutants and thus lose the purification and infiltration 
provided by natural vegetated soil.  Channels that have been armored with 
concrete, rip rap, or other man-made material may not be susceptible to the 
impacts of hydromodification.  Nevertheless, it is important to include 
hydromodification measures upstream of hardened channels in the event that the 
hardened channels are restored to their natural state, thereby restoring the 
chemical, physical, and biological integrity and Beneficial Uses of local creeks. 
 
 
Finding E.2 (updated reference language) 
The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies 
the following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN)1, Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), 
Contact Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm 
Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat 
(WILD), Rare, Threatened, or Endangered Species (RARE), Freshwater 
Replenishment (FRSH), Hydropower Generation (POW), and Preservation of 
Biological Habitats of Special Significance (BIOL).  The following additional 
beneficial uses are identified for coastal waters of Orange County:  Navigation 
(NAV), Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine 
Habitat (MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), 
Spawning, Reproduction, and/or Early Development (SPWN), and Shellfish 

                                            
1
 Subject to exceptions under the “Sources of Drinking Waters” Policy (Resolution No. 89-33) 
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Harvesting (SHELL). 
 
Finding E.6 (updated language) 
This Order does not constitute an unfunded local government mandate subject to 
subvention under Article XIIIB, Section (6) of the California Constitution for 
several reasons, including, but not limited to, the following.  First, this Order 
implements federally mandated requirements under federal Clean Water Act 
section 402, subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  Second, the 
local agency Copermittees’ obligations under this Order are similar to, and in 
many respects less stringent than, the obligations of non-governmental 
dischargers who are issued NPDES permits for storm water discharges.  Third, 
the local agency Copermittees have the authority to levy service charges, fees, 
or assessments sufficient to pay for compliance with this Order.  Fourth, the 
Copermittees have requested permit coverage in lieu of compliance with the 
complete prohibition against the discharge of pollutants contained in federal 
Clean Water Act section 301, subdivision (a) (33 U.S.C. § 1311(a)) and in lieu of 
numeric restrictions on their storm water discharges.  Fifth, the local agencies’ 
responsibility for preventing discharges of waste that can create conditions of 
pollution or nuisance from conveyances that are within their ownership or control 
under state law predates the enactment of Article XIIIB, Section (6) of the 
California Constitution. 
 
Page 15 
Finding E.11 (updated language and added table) 
Storm water discharges from urban and developing areas in Orange County are 
significant sources of certain pollutants that cause, may be causing, threatening 
to cause or contributing to water quality impairment in the waters of Orange 
County.  Furthermore, as delineated in the CWA section 303(d) list, the Regional 
Board has found that there is a reasonable potential that municipal storm water 
and non-storm waterdry weather discharges from MS4s cause or may cause or 
contribute to an excursion above water quality standards for the following 
pollutants: Indicator Bacteria, Phosphorous, Toxicity and Turbidity.  In 
accordance with CWA section 303(d), the Regional Board is required to establish 
Total Maximum Daily Loads (TMDLs) for these pollutants to these waters to 
eliminate impairment and attain water quality standards.  Therefore, certain early 
pollutant control actions and further pollutant impact assessments by the 
Copermittees are warranted and required pursuant to this Order. 
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Table 3. 2006 Section 303(d) Listed Waterbodies in So. Orange County 
Waterbody Pollutant 
Aliso Creek Indicator Bacteria 

Phosphorus 
Toxicity 

Aliso Creek Mouth Indicator Bacteria 
Dana Point Harbor Indicator Bacteria 
English Canyon Creek Benzo[b]fluoranthene 

Dieldrin 
Sediment Toxicity 

Laguna Canyon Channel Sediment Toxicity 
Oso Creek (at Mission Viejo Golf Course) Chloride 

Sulfates 
Total Dissolved Solids 

Pacific Ocean Shoreline, Dana Point HSA Indicator Bacteria 
Pacific Ocean Shoreline, Laguna Beach HSA Indicator Bacteria 
Pacific Ocean Shoreline, Lower San Juan HSA Indicator Bacteria 
Pacific Ocean Shoreline, San Clemente HA Indicator Bacteria 
Pacific Ocean Shoreline, San Joaquin Hills HSA Indicator Bacteria 
Prima Deshecha Creek Phosphorus 

Turbidity 
San Juan Creek DDE 

Indicator Bacteria 
San Juan Creek (mouth) Indicator Bacteria 
Segunda Deshecha Creek Phosphorus 

Turbidity 
 
 
Page 15 
Finding E.12 (new language) 
This Order incorporates only those MS4 Waste Load Allocations (WLAs) 
developed in TMDLs that have been adopted by the Regional Water Board and 
have been approved by the State Board, Office of Administrative Law and U.S. 
EPA.  Approved The TMDL WLAs in the Order are to be addressed using water 
quality-based numeric effluent limits (WQBELs) calculated ast end-of-pipe 
numeric limits (either in the receiving waters and/or at the point of MS4 
discharge) and/or as BMPs.  In most cases, the numeric limit must be achieved 
to ensure the adequacy of the BMP program.  Water quality-based effluent limits 
for storm water and non-storm water discharges have been included within this 
Order only if the TMDL has received all necessary approvals.  Non-storm water 
dry weather TMDLs have been included in this Order as water quality-based 
effluent limits.  Adopted TMDLs will be addressed as Cleanup and Abatement 
Orders (CAOs) subject to approval and adoption by the Regional Board.  Storm 
water compliance date(s), schedules and monitoring to assess compliance will 
be included within each adopted TMDL CAO, even if said date(s) do not fall 
within the term of this OrderThis Order establishes WQBELs and conditions 
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consistent with the requirements and assumptions of the WLAs in the TMDLs as 
required by 40 CFR 122.44(d)(1)(vii)(B). 
 
A TMDL is the total amount of a particular pollutant that a water body can receive 
and still meet Water Quality Standards (WQSs), which are comprised of Water 
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining 
High Quality Waters2.  The WQOs serve as the primary basis for protecting the 
associated Beneficial Use.  The Numeric Target of a TMDL interprets and applies 
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.   
 
This Order addresses TMDLs through Water Quality Based Effluent Limits 
(WQBELs) that must be consistent with the assumptions and requirements of the 
WLA3.  Federal guidance4 states that when adequate information exists, storm 
water permits are to incorporate numeric water quality based effluent limitations.  
In most cases, the numeric target(s) of a TMDL are a component of the 
WQBELs.  When the numeric target is based on one or more numeric WQOs, 
the numeric WQOs and underlying assumptions and requirements will be used in 
the WQBELs as numeric effluent limitations by the end of the TMDL compliance 
schedule, unless additional information is required.  When the numeric target 
interprets one or more narrative WQOs, the numeric target may assess the 
efficacy and progress of the BMPs in meeting the WLAs and restoring the 
Beneficial Uses by the end of the TMDL compliance schedule.   
 
This Order fulfills a component of the TMDL Implementation Plan adopted by this 
Regional Board on June 11, 2008 for indicator bacteria in Baby Beach by 
establishing WQBELs expressed as both BMPs to achieve the WLAs and as 
numeric effluent limits5 for the City of Dana Point and the County of Orange. The 
establishment of WQBELs expressed as BMPs should be sufficient to achieve 
the WLA specified in the TMDL.  The numeric effluent limits are the necessary 
metrics to ensure that the BMPs achieve appropriate concentrations of bacterial 
indicators in the receiving waters. 
 
Finding E.13 (new language) 
Basin Plan Prohibition 5 in Attachment A of the Permit states "The discharge of 
waste to inland surface waters, except in cases where the quality of the 
discharge complies with applicable receiving water quality objectives, is 
prohibited.” Taken together with Finding C.1 and Discharge Prohibition 4, the 
Copermittees discharge from the MS4 is required to meet receiving water 
limitations. 

                                            
2
 State Water Resources Control Board, Resolution No. 68-16 

3
 40 CFR 122.44(d)(1)(vii)(B) 

4
 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 

Water Permits, 61 FR 43761, August 26, 1996 
5
 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt 

an Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total 
Maximum Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter 
Island Shoreline Park in San Diego Bay. 
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This Order includes WQBELs for non-storm water discharges from the MS4.  
WQBELs included in this Order have been established for pollutants which have 
the reasonable potential to cause or contribute to an excursion of numeric or 
narrative water quality criteria as outlined in the Basin Plan, Water Quality 
Control Plan for Ocean Waters of California (Ocean Plan), and State Policy for 
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, 
and Estuaries of California (State Implementation Policy or SIP).  This is 
consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region, including those which discharge 
into and from the MS4.  NPDES regulations require that all permit limits be 
expressed, unless impracticable, as both average monthly limits (AMEL) and 
maximum daily limits (MDEL) for all discharges other than privately owned 
treatment works (40 CFR 122.45(d)). 
 
Page 17 
Section A.3 (Restored language and new language) 
3. Discharges from MS4s that cause or contribute to the violation of water 

quality standards (designated beneficial uses, water quality objectives 
developed to protect beneficial uses, and the State policy with respect to 
maintaining high quality waters) are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it 

applies to Prohibition 5 in Attachment A of this Order through timely 
implementation of control measures and other actions to reduce pollutants 
in storm water urban runoff discharges in accordance with the 
Jurisdictional Urban Runoff Management Program and other requirements 
of this Order, including any modifications. The Jurisdictional Urban Runoff 
Management Program must be designed to achieve compliance with 
section A.3 and section A.4 as it applies to Prohibition 5 in Attachment A 
of this Order. If exceedance(s) of water quality standards persist 
notwithstanding implementation of the Jurisdictional Urban Runoff 
Management Program and other requirements of this Order, the 
Copermittee must assure compliance with section A.3 and section A.4 as 
it applies to Prohibition 5 in Attachment A of this Order by complying with 
the following procedure: 

 
(1) Upon a determination by either the Copermittee or the Regional 

Board that MS4 discharges are causing or contributing to an 
exceedance of an applicable water quality standard, the Copermittee 
must promptly notify the Regional Board within 30 days and thereafter 
submit a report to the Regional Board that describes best 
management practices (BMPs) that are currently being implemented 
and additional BMPs that will be implemented to prevent or reduce 
any pollutants that are causing or contributing to the exceedance of 
water quality standards. The report may be incorporated in the 
Aannual Report update to the Jurisdictional Urban Runoff 
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Management Program unless the Regional Board directs an earlier 
submittal. The report must include an implementation schedule. The 
Regional Board may require modifications to the report; 

  
(2) Submit any modifications to the report required by the Regional Board 

within 30 days of notification; 
 

(3)  Within 30 days following approval of the report described above by 
the Regional Board, the Copermittee must revise its Jurisdictional 
Urban Runoff Management Program and monitoring program to 
incorporate the approved modified BMPs that have been and will be 
implemented, the implementation schedule, and any additional 
monitoring required; and 

 
(4) Implement the revised Jurisdictional Urban Runoff Management 

Program and monitoring program in accordance with the approved 
schedule. 

 
b. So long as the Copermittee has complied with the procedures set forth 

above and is implementing the revised Jurisdictional Urban Runoff 
Management Program, the Copermittee does not have to repeat the same 
procedure for continuing or recurring exceedances of the same receiving 
water limitations unless directed by the Regional Board to do so.   

  
c. By adoption of this Order, the Executive Officer hereby issues a standing 

Order that the Copermittee must repeat the same procedure set forth 
above to comply with the receiving water quality standard(s) unless 
directed to do otherwise by the Regional Board’s Executive Officer. 

  
c.d. Nothing in section A.3 must prevent the Regional Board from 

enforcing any provision of this Order while the Copermittee prepares and 
implements the above report. 

 
Page 19 
Section B.2 
The following categories of non-storm water discharges are not prohibited unless 
a Copermittee or the Regional Board identifies the discharge category as a 
source of pollutants to waters of the U.S.  Where the Copermittee(s) have 
identified a category as a source, the category shall be addressed as an illicit 
discharge and prohibited through ordinance, order or similar means.  The 
Regional Board may identify types of discharges that either require prohibition or 
other controls.  For such a discharge category, the Copermittee, under direction 
of the Regional Board, must either prohibit the discharge category or develop 
and implement appropriate control measures to prevent the discharge of 
pollutants to the MS4 and report to the Regional Board pursuant to Section K.1 
and K.3 of this Order. 
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b.e. Diverted stream flows; 
c.f. Rising ground waters; 
d.g. Uncontaminated ground water infiltration [as defined at 40 CFR 

35.2005(20)] to MS4s; 
e.h. Uncontaminated pumped ground water6; 
f.i. Foundation drains6; 
g.j. Springs; 
h.k. Water from crawl space pumps6; 
i.l. Footing drains6; 
j.m. Air conditioning condensation;  
k.n. Flows from riparian habitats and wetlands;  
l.o. Water line flushing7,8; 
m.p. Discharges from potable water sources not subject to NPDES 

Permit No. CAG679001, other than water main breaks; 
m. 
n.q. Individual residential car washing;  
o.r. Dechlorinated swimming pool discharges9; and  
p.Saline swimming pool discharges directly to a saline water body. 

 
Section B.3 (new language) 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must 
develop and implement a program to address reduce pollutants from non-
emergency fire fighting flows (i.e., flows from controlled or practice blazes and 
maintenance activities) identified by the Copermittee to be significant sources 
of pollutants to waters of the United States. 
a. Building fire suppression system maintenance discharges (e.g. sprinkler 

line flushing) contain waste.  Therefore, such discharges are to be 
prohibited by the Copermittees as illicit discharges through ordinance, 
order or similar means.   

 
Page 20 
C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMTS 
 
Section C.1 (new language) 
Section C of this Order incorporates numeric limits to assure non-storm water dry 
weather discharges from the Orange County MS4 into receiving waters are not 
causing, threatening to cause or contributing to a condition of pollution or 

                                            
6 
Requires enrollment under Order R9-2008-0002.  Discharge into the MS4 requires authorization 

from the owner and operator of the MS4 system. 
7
 This exemption does not include fire suppression sprinkler system maintenance and testing 

discharges.  Those discharges may be regulated under Section B.3. 
8
 Requires enrollment under Order R9-2002-0020. 

9
 Including saline swimming pool discharges directly to a saline water body. 
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nuisance and to protect designated Beneficial Uses.  Compliance with numeric 
limits does not constitute compliance with CWA requirements which require non-
storm water discharges into the MS4 to be effectively prohibited unless 
specifically exempted or covered under a separate NPDES permit.  Compliance 
with NELs provides an assessment of the effectiveness of the prohibition of non-
storm water discharges and of the appropriateness of exempted non-storm water 
discharges.  Compliance with Section C of this permit requires that exceedances 
of NELs result in one of the following outcomes: 
 

a. Copermittees investigate the source of the exceedance and determine 
that it is natural (non-anthropogenically influenced) in origin and 
conveyance.  The findings are to be conveyed to the Regional Board for 
review and acceptance. 

b. Copermittees investigate the source of the exceedance and determine 
that the source is an illicit discharge or connection.  The Copermittees are 
to remove the discharge to the MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board.  Those seeking to 
continue such a discharge must become subject to a separate NPDES 
permit. 

c. Copermittees investigate the source of the exceedance and determine 
that the source is an exempted non-storm water discharge.  The 
Copermittees shall investigate the appropriateness of the discharge 
continuing to be exempt and report the findings to the Regional Board. 

 
Section C.3 (new language) 
Each Copermittee shall implement all measures to comply (as described in C.1) 
with the numeric limits in Section C of this Order.  It is not the intent of this Permit 
to regulate natural sources and conveyances of constituents listed in Table 3.  To 
be relieved of the requirements to meet NELs and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the NEL exceedance is not anthropogenic in nature. 
 
Page 20 
Section C.4 (new language) 
Monitoring of effluent will occur end-of-pipe prior to discharge into the receiving 
waters, with a focus on at Major Outfalls, as defined in 40 CFR 122.26(b)(5) and 
(b)(6) and Attachment E of this Order.  The Copermittees shall develop their 
monitoring plans to sample a representative percentage of major outfalls and 
identified stations within each hydrologic subarea.  At a minimum outfalls that 
exceed NELs shall be monitored in the subsequent year.  Any station that does 
not exceed an NEL for 3 years may be replaced with a different station. 
 
Section C.5 (updated language) 
Each Copermittee shall monitor for and attain the non-storm water dry weather 
numeric limits, which are incorporated into this Order as Basin Plan Water 
Quality Objectives, California Toxic Rule and/or USEPA Criteria as follows: 
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Section C.5.a (new language) 
Discharges to inland surface waters: Non-storm water discharges from the MS4 
to inland surface water shall not contain pollutants in excess of the following 
effluent limitations: 
 
Table 3.a.1: General Constituents 

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200
A
 

400
B
 -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104

C
 

BPO/OP 

Turbidity NTU - 20  BPO 

pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

Total Dissolved Solids mg/L - 
1,000

D
 

500
E
 See MDEL 

 
BPO 

Sulfate mg/L - 
500

D
 

250
E
 See MDEL 

 
BPO 

Chlorides mg/L - 
400

D
 

250
E
 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
D – Laguna Hydrologic Area 
E – Mission Viejo, San Clemente and San Mateo Hydrologic Areas 
BPO – Basin Plan Objective 
OP – Ocean Plan 

 
Table 3.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

AMEL MDEL AMEL MDEL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 

Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 

Lead ug/L * * 14 2.9 

Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Effluent limits developed on a case-by-case basis (see below) 
 
The Effluent Limits for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver 
and Zinc will be developed on a case-by-case basis because the freshwater 
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criteria are based on site-specific water quality data (receiving water hardness).  
For these priority pollutants, the following equations (40 CFR 131.38.b.2) will be 
required: 
 
Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable) = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable) = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 
 
Section C.5.b (new language) 
Discharges to bays and harbors: Non-storm water discharges from the MS4 to 
Dana Point Harbor shall not contain pollutants in excess of the following effluent 
limitations: 
 
Table 3.b: General Constituents 

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 10,000 BPO 

Fecal Coliform MPN/100 ml 200
A 

,400
B
 -  BPO 

Enterococci MPN/100 ml 35 - 104
C
 BPO 

Turbidity NTU 75 - 225 OP 

pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 3.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
BPO – Basin Plan Objective 
 

Section C.5.c (new language) 
Discharges to the surf zone incorporate an initial dilution factor of three.  More 
appropriate initial dilution factors may be developed by the Regional Board 
and/or Copermittees for Regional Board review and adopted into this Order. 
 
Discharges to the surf zone:  Non-storm water discharges from the MS4 to the 
surf zone (3:1 dilution factor) shall not contain pollutants in excess of the 
following effluent limitations: 
 
Table 3.c.1: General Constituents  

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000

A
 

  
OP 

Fecal Coliform MPN/100 ml 200
B
 - 400 OP 

Enterococci MPN/100 ml 35 - 104
C
 OP 
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Turbidity NTU 75 - 225 OP 

pH Units Within limit of 6.0 to 9.0 at all times OP 
A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 

Table 3.c.2: Priority Pollutants 

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 
Cadmium ug/L - 16 40 OP 
Chromium VI 
(hexavalent) ug/L - 32 80 

OP 

Copper ug/L - 42 114 OP 
Lead ug/L - 32 80 OP 
Nickel ug/L - 80 200 OP 
Silver ug/L - 10.7 27.5 OP 
Zinc ug/L - 296 776 OP 

 
Table 3. Non-storm Water Dry Weather Numeric Limits 
 

Constituents Hydrological Area BPO/CTR/USEPA 

Total Dissolved Solids Group 1* 1000 

Total Dissolved Solids Group 2** 500 

Turbidity (NTU) Group 1+2 20 

pH Group 1+2 Between 6.5-8.5 

Iron Group 1+2 0.3 mg/L 

Dissolved Oxygen WARM Group 1+2  5.0 mg/L 

Dissolved Oxygen COLD Group 1+2 6.0 mg/L 

Total Phosphorus Group 1+2 0.1 mg/L 

Nitrite + Nitrate Group 1+2 10 mg/L 

Methylene Blue Active Substances (MBAS) Group 1+2 0.5 mg/L 

Arsenic, Dissolved Group 1+2 0.05 mg/L 
Cadmium, Dissolved Group 1+2 0.005 mg/L 

Chromium, Dissolved Group 1+2 0.05 mg/L 

Copper, Dissolved Group 1+2 0.009 mg/L 

Lead, Dissolved Group 1+2 0.0025 mg/L 

Nickel, Dissolved Group 1+2 0.1 mg/L 

Selenium Group 1+2 0.05 mg/L 

Zinc, Dissolved Group 1+2 120 ug/L 

E. coli Single Sample Group 1+2 235/100 

E. coli Geometric Mean Group 1+2 126/100 

Fecal Coliform REC 1 Single Sample Group 1+2 400/100 

Fecal Coliform REC 1 Geometric Mean Group 1+2 200/100 

Fecal Coliform REC 2 Single Sample Group 1+2 4000/100 

Fecal Coliform REC 2 Geometric Mean Group 1+2 2000/100 

Sulfate Group 1* 500 

0005489



 

DRAFT Order Changes 18 June 09 Page 13 of 56 

Constituents Hydrological Area BPO/CTR/USEPA 

Sulfate Group 2** 250 

Chlorides (Cl) Group 1* 400 

Chlorides (Cl) Group 2** 250 
*  Group 1: Laguna Hydrologic Area 
**Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 

 
Page 21 

D. MUNICIPAL ACTION LEVELS 
 
Section D.1 (new language) 
Beginning Year 3 after Order adoption date, a running average of twenty percent 
or greater number of exceedances of any discharge of storm water from the MS4 
to waters of the United States that exceed the Municipal Action Levels (MALs) for 
the pollutants listed in Table 4 (below) will require each Copermittee to 
affirmatively augment and implement all necessary storm water controls and 
measures to reduce the discharge of the associated class of pollutants(s) in the 
affected watershed to the MEP.  Exceedances after Year 3 of the MAL(s) shall 
create a presumption that the Copermittee(s) have not complied to the MEP and 
have failed to implement adequate storm water control measures and BMPs to 
comply with the MEP requirement. The Copermittee shall utilize the exceedance 
information as a high priority consideration when adjusting and executing annual 
work plans, as required by this Permit.  Failure to appropriately consider and 
react to MAL exceedances in an iterative manner creates a presumption that the 
Copermittee(s) have not complied to the MEP. 
 
Updates to Table 4 
Updated Table 4 includes MALs based upon data from the USEPA Climate Zone 
6 (arid west) regional subset of nationwide Phase I MS4 data.  
Table 4: Municipal Action Levels (new action levels) 

Pollutant Action Level 
pH 6.5-9.0 
Turbidity (NTU) 135 
Total Dissolved Solids (mg/L) 500*, 1000** 
COD (mg/L) 220 
Nitrate & Nitrite total (mg/L) 1.4 
P total (mg/L) 1.0 
Cd total (µg/L) 1.6 
Cr total (µg/L) 29 
Cu total (µg/L) 86 
Pb total (µg/L) 100 
Ni total (µg/L) 26 
Zn total (µg/L) 1500 
Hg total (µg/L) 1.4 

*Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 
**Group 1: Laguna Hydrologic Area 
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Page 22 
Section D.2 (new language) 
The end-of-pipe assessment points for the determination of MAL compliance are 
all major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The 
Copermittees shall develop their monitoring plans to sample a representative 
percent of the outfalls within each hydrologic subarea.  At a minimum, outfalls 
that exceed MALs shall be monitored in the subsequent year.  Any station that 
does not exceed an MAL for 3 years may be replaced with a different station.  
MAL samples must be 24 hour time weighted composites. 
 
Page 22 
Section D.3 (new language) 
The absence of MAL exceedances does not give rise to a presumption that the 
Copermittee(s) is in compliance with MEP criteria. The absence of MAL 
exceedances does not relieve the Copermittees from implementing all other 
required elements of this Permit. 
 
Page 22 
Section D.4 (new section) 
It is not the intent of this Permit to regulate natural sources and conveyances of 
constituents listed in Table 4.  To be relieved of the requirements to prioritize 
pollutant/watershed combinations for BMP updates and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the MAL exceedance is not anthropogenic in nature. 
 
Page 22 
Section D.5 (new section) 
The MALs will be reviewed and updated at the end of every permit cycle.  The 
data collected pursuant to D.2 above can be used to create MALs based upon 
local data.  It is the goal of the MALs, through the iterative and MEP process, to 
have outfall storm water discharges meet all applicable water quality objectives.   
 
 
Page 24 
Section E.2. (New language) 
2. Each Copermittee must submit within 365 days of adoption of this Order, a 
statement certified by its chief legal counsel that the Copermittee has taken the 
necessary steps to obtain and maintain full legal authority to implement and 
enforce each of the requirements contained in 40 CFR 122.26(d)(2)(i)(A-F) and 
this Order except the requirements for low impact development and 
hydromodification in section F.1.  Each Copermittee must submit as part of its 
updated SSMP, another statement certified by its chief legal counsel that the 
Copermittee has taken the necessary steps to obtain and maintain full legal 
authority to implement and enforce the low impact development and 
hydromodification requirements in section F.1.  Thisese statements must include: 
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Page 26 
F.1. Development Planning Component 
 
F.1.c.(8)  (new language) 
Alternative Performance Criteria for Watershed-Based Projects 

(8) Where a development project, greater than 100 acres in total project size 
or smaller than 100 acres in size yet part of a larger common plan of 
development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order and 
acceptable to the Regional Board, such standards shall govern review of 
Projects with respect to Section F.1 of this Order and shall be deemed to 
satisfy this Order’s requirements for LID/site design, buffer zone, 
infiltration and groundwater protection standards, source control, 
treatment control, and hydromodification control standards.  Regional 
BMPs may be used provided that the BMPs capture and retain the volume 
of runoff produced from the 24-hour 85th percentile storm event as defined 
in section F.1.d.(6)(a)(i) and that such controls are located upstream of 
receiving waters.  Any volume that is not retained by the LID BMPs, up to 
the design capture volume, must be treated using LID biofiltration.  Any 
volume up to and including the design capture volume, not retained by LID 
BMPs, nor treated by LID biofiltration, must be treated using conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below and 
participation in the LID substitution program in Section F.1.d.(8). 

 
F.1.c.(6) (modified language) 
(6) Infiltration and Groundwater Protection 
To protect groundwater quality, each Copermittee must apply restrictions to the 
use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and infiltration 
basins). Such restrictions must be designed so that the use of such infiltration 
treatment control BMPs must not cause or contribute to an exceedance of 
groundwater quality objectives. At a minimum, each treatment control BMP 
designed to primarily function as a centralized infiltration device must meet the 
restrictions below, unless it is demonstrated that a restriction is not necessary to 
protect groundwater quality. The Copermittees may collectively or individually 
develop alternative restrictions on the use of treatment control BMPs which are 
designed to primarily function as centralized infiltration devices. Alternative 
restrictions developed by the Copermittees can partially or wholly replace the 
restrictions listed below. The restrictions are not intended to be applied to small 
infiltration systems dispersed throughout a development project. 
 

0005492



 

DRAFT Order Changes 18 June 09 Page 16 of 56 

(a) Urban rRunoff must undergo pretreatment such as sedimentation or filtration 
prior to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be diverted 
from infiltration devices and treated through other BMPs; 
 
(c) Pollution prevention and source control BMPs must be implemented at a level 
appropriate to protect groundwater quality at sites where infiltration treatment 
control BMPs are to be used; 
 
(d) Infiltration treatment control BMPs must be adequately maintained so that 
they remove storm water pollutants to the MEP; 
 
(e) The vertical distance from the base of any infiltration treatment control 
BMP to the seasonal high groundwater mark must be at least 10 feet. 
Where groundwater basins do not support beneficial uses, this vertical distance 
criteria may be reduced, provided groundwater quality is maintained; 
 
(f) The soil through which infiltration is to occur must have physical and chemical 
characteristics (such as appropriate cation exchange capacity, organic content, 
clay content, and infiltration rate) which are adequate for proper infiltration 
durations and treatment of urban runoff for the protection of groundwater 
beneficial uses; 
 
(g) Infiltration treatment control BMPs must not be used for areas of industrial or 
light industrial activity; areas subject to high vehicular traffic (25,000 or greater 
average daily traffic on main roadway or 15,000 or more average daily traffic on 
any intersecting roadway); automotive repair shops; car washes; fleet storage 
areas (bus, truck, etc.); nurseries10; and other high threat to water quality land 
uses and activities as designated by each Copermittee unless first treated or 
filtered to remove pollutants prior to infiltration and a comprehensive site-specific 
evaluation has been conducted; and 
 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 
horizontally from any water supply wells. 
 
Pages 27 - 28 
F.1.d.  Standard Storm Water Mitigation Plans (SSMPs) 
The footnote is updated to refer to section F.1.(a) through (h). 
 
Within two years of adoption of this Order, Each the Copermittees must submit 
implement an updated model local SUSMP, to the Regional Board’s Executive 
Officer for a 30 day public review and comment period.  The Regional Board’s 
Executive Officer has the discretion to determine the necessity of a public 
hearing.  Within 180 days of determination that the Model SSMP is in compliance 

                                            
10

 Except with regard to treated nursery runoff or clean storm water runoff 
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with the Permit’s provisions, each Copermittee must update their own local 
SSMP, and amended ordinances consistent with the model SSMP, and shall 
submit both (local SSMP and amended ordinances) to the Regional Board.   The 
model SSMP must meet the requirements of section F.1.d of this Order and  
within twelve months of adoption of this Order, which meets the requirements of 
section D.1.d of this Order 
(1) reduces Priority Development Project discharges of storm water pollutants 
from the MS4 to the MEP,  
(2) prevents Priority Development Project runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards, and  
(3) manages increases in runoff discharge rates and durations from Priority 
Development Projects that are likely to cause increased erosion of stream beds 
and banks, silt pollutant generation, or other impacts to beneficial uses and 
stream habitat due to increased erosive force.  
(4) implements the hydromodification requirements in section F.1.h. 
 
(1) Definition of Priority Development Project (PDP): 
 

Priority Development Projects are: 
 

(a) All new Development Projects that fall under the project categories or 
locations listed in section DF.1.d.(2), and 

 
(b) Those redevelopment projects that create, add, or replace at least 
5,000 square feet of impervious surfaces on an already developed site 
and the existing development and/or the redevelopment project falls under 
the project categories or locations listed in section DF.1.d.(2). Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section DF.1.d.(6) applies only to the addition or 
replacement, and not to the entire development. Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development. 

 
(c) One acre threshold: In addition to the Priority Development Project 
Categories identified in section DF.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5 As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold. 

 
(2) Priority Development Project Categories 

0005494



 

DRAFT Order Changes 18 June 09 Page 18 of 56 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 
 

(a)  New development projects that create 10,000 square feet or more of 
impervious surface (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees.Housing 
subdivisions of 10 or more dweling units.  This categoty includes single 
family homes, multi family homes, condominiums, and apartments. 
  
(b)  Commercial developments greater than one acre.  This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre.  The category includes, but is not limited to:  hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; 
multiapartment buildings; car wash facilities; mini malls and other business 
complexes; shopping malls; hotels; office buildings; public warehouses; 
automotive dealerships; airfields; and other light industrial facilities. 
 
(c) Developments of heavy industry greater than one acre.  This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.). 

 
(db) Automotive repair shops. This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539. 
 
(ce) Restaurants. This category is defined as a facility that sells prepared 
foods and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet. Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement 
F.1.d.(6) and hydromodification requirement DF.1.h. 
 
(df) All hillside development greater than 5,000 square feet. This category 
is defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 
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(ge) Environmentally Sensitive Areas (ESAs). All development located 
within or directly adjacent to or discharging directly to an ESA (where 
discharges from the development or redevelopment will enter receiving 
waters within the ESA), which either creates 2,500 square feet of 
impervious surface on a proposed project site or increases the area of 
imperviousness of a proposed project site to 10 percent or more of its 
naturally occurring condition. “Directly adjacent” means situated within 200 
feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject 
development or redevelopment site, and not commingled with flows from 
adjacent lands. 
 
(fh) Parking lots 5,000 square feet or more or with 15 or more parking 
spaces and potentially exposed to urban runoff. Parking lot is defined as a 
land area or facility for the temporary parking or storage of motor vehicles 
used personally, for business, or for commerce. 

 
(gi) Street, roads, highways, and freeways. This category includes any 
paved surface that is 5,000 square feet or greater used for the 
transportation of automobiles, trucks, motorcycles, and other vehicles. 

 
(hj) Retail Gasoline Outlets (RGOs). This category includes RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 

 
Section F.1.d.(4) 
(4) Low Impact Development Site Design BMP Requirements 
 

Each Copermittee must require each Priority Development Project to implement 
LID BMPs which will collectively minimize directly connected impervious areas, 
limit loss of existing infiltration capacity, and protect areas that provide important 
water quality benefits necessary to maintain riparian and aquatic biota, and/or 
are particularly susceptible to erosion and sediment loss. 

 

(a)The following LID sustainability measuresBMPs must be implemented: 

(i) Each Copermittee must require LID storm water practicesBMPs or 
make a finding of infeasibility for each Priority Development Project 
in accordance with the LID substitution program in Section 
F.1.d.(8);. 

  
(ii) Each Copermittee must incorporate formalized consideration, such 

as thorough checklists, ordinances, and/or other means, of LID 
storm water practicesBMPs into the plan review process for Priority 
Development Projects;. 
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(iii) The review of each Priority Development Project must include an 

assessment of potential collection of storm water for beneficial use; 
on-site or off-site prior to discharging from the MS4. 

 
(iv) The review of each Priority Development Project must include an 

assessment of techniques to infiltrate, filter, store, evaporate, or 
detain runoff close to the source of runoff; 

 
(v) The review of each Priority Development Project must include an 

assessment of alternatives to conventional storm water conveyance 
and management systems; and 

 
(vi) Within 365 days 2 years after adoption of this Order, each 

Copermittee must review its local codes and ordinances and 
identify barriers therein to implementation of LID storm water 
practicesBMPs. Following the identification of these barriers to LID 
implementation, where feasible the Copermittee must take 
appropriate actions to remove barriers, while protecting public 
safety, directly under Copermittee control by the end of the permit 
cycle.   

 

1.(b) The following LID BMPs must be implemented at all Priority Development 
Projects as required below: 

 

(i) Maintain or restore natural storage reservoirs and drainage corridors 
(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. 

 

(ii) Projects with landscaped or other pervious areas shall, where feasible, 
drain a portion ofrunoff from impervious areas (rooftops, parking lots, 
sidewalks, walkways, patios, etc) into pervious areas prior to discharge 
to the MS4. The amount of runoff from impervious areas that is to drain 
to pervious areas shall correspond with the total capacity of the 
project’s pervious areas to infiltrate or treat runoff, taking into 
consideration the pervious areas’ geologic and soil conditions, slope, 
and other pertinent factors. 

 

(iii) Projects with landscaped or other pervious areas shall, where feasible, 
properly design and construct the pervious areas to effectively receive 
and infiltrate or treat runoff from impervious areas, prior to discharge to 
the MS4.  Soil compaction for these areas shall be minimized.  The 
amount of the impervious areas that are to drain to pervious areas 
must be based upon the total size, soil conditions, slope, and other 
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pertinent factors. 
 

(iv) Projects with low traffic areas and appropriate soil conditions shall 
construct walkways, trails, overflow parking lots, alleys, or other low-
traffic areas with permeable surfaces, such as pervious concrete, 
porous asphalt, unit pavers, and granular materials. 

 
 
(c) LID BMPs sizing criteria:  

(i) LID BMPs shall be sized and designed to ensure onsite retention, 
without runoff, of the volume of runoff produced from a 24-hour 85th 
percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map11 (“design capture volume”); 

(ii) If onsite retention LID BMPs are technically infeasible, LID biofiltration 
BMPs may treat any volume that is not retained onsite by the LID 
BMPs, may be implemented up to the design capture volume.  The LID 
biofiltration BMPs must be designed for an appropriate surface loading 
rate to prevent erosion, scour and channeling within the BMP.  Due to 
the flow through design of biofiltration BMPs, the total volume of the 
BMP, including pore spaces and prefilter detention volume is allowed 
to be no less than 0.75 times the design storm volume;  

(iii) If it is shown to be technically infeasible to treat the remaining volume 
up to and including the design capture volume using LID BMPs 
(retention or biofiltration), the project may implement conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below 
and must participate in the LID substitution program in Section 
F.1.d.(8). 

  
(d) All LID BMPs shall be designed and implemented with measures to avoid the 

creation of nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
Page 36 
Section F.1.d.(8) LID Substitution program (New language) 
The Copermittees may must develop, collectively or individually, a LID site 
design BMP substitution program for incorporation into local SSMPs, which 
would allow a Priority Development Project to substitute implementation of a high 
level of site design required LID BMPs in section F.1.d.(4) withfor implementation 
of some or all treatment control BMPs, mitigation, and/or payment into the in-lieu 
funding program.  The Copermittees shall submit the LID substitution program as 
part of their updated model SSMP. At a minimum, the program must meet the 
requirements below: 

                                            
11

 The isopluvial map is available from the County of Orange.  The map can also be found as 
Figure A-1 Exhibit 7.II In the Model WQMP (September 2003), page 105 of157 at 
http://www.ocwatersheds.com/Stormwater/PDFs/2003_DAMP_Section_7_New_Development_Si
gnificant_Redevelopment.pdf. 
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(a) Prior to implementation, the LID substitution program must clearly exhibit that 
it will achieve equal or better runoff quality from each Priority Development 
Project which participates in the programnot allow PDPs to result in a net 
impact to beneficial usesfrom pollutant loadings over and above the impact 
caused by projects meeting LID requirements; 

 

(b)For each Priority Development Project participating, the program must require 
all applicable source control BMPs listed in section F.1.d.(5) to be 
implemented; 
 

(c)For each Priority Development Project participating, the program must require 
that runoff originating from exposed impervious parking areas, work areas, 
storage areas, staging areas, trash areas, and other similar areas where 
pollutants are generated and/or collected, must be routed through pervious 
areas prior to entering the MS4; 

 

(b) For each Priority Development Project participating, the program must require 
that all Low Impact Devlopment site design BMPs listed in section F.1.d(4) be 
implemented.  For each PDP participating, a technical feasibility analysis 
must be included demonstrating that it is technically infeasible to implement 
LID BMPs.  The Copermittee(s) must develop criteria for the technical 
feasibility analysis including a cost benefit analysis, examination of LID BMPs 
considered and alternatives chosen. Each PDP participating must 
demonstrate that LID BMPs were implemented as much as feasible given the 
site’s unique conditions.  Analysis must be made of the pollutant loading for 
each project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated. 

 

Technical infeasibility may result from conditions including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6). Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs. 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated SSMP document. 
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(d)The program must only apply to Priority Development Projects and Priority 
Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 
 

(e)The program must develop and utilize specific design criteria for each site 
design BMP to be utilized by the program;   
 

(g)(c) The LID substitution program must include mechanisms to verify that each 
Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; and 

 

(h)(d) The LID substitution program must develop and implement a review 
process which verifies that each LID site designthe BMPs to be implemented 
meet the designated design criteria. The review process must also verify that 
each Priority Development Project participating in the program is in 
compliance with all applicable SSMP requirements. 

 

(e) Each PDP that participates in the LID substitution program must mitigate for 
the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects outside 
of the hydrologic subarea but within the same hydrologic unit may be 
approved provided that the project proponent demonstrates that mitigation 
projects within the same hydrologic subarea are infeasible and that the 
mitigation project will address similar beneficial use impacts as expected from 
the PDPs pollutant load types and amount.  Offsite mitigation projects may 
include green streets projects, existing development retrofit projects, retrofit 
incentive programs, regional BMPs and stream restoration.  Project 
applicants seeking to utilize these alternative compliance provisions may 
propose other offsite mitigation projects, which the Copermitteees may 
approve if they meet the requirements of this subpart. 

 

(f) Each PDP that participates in the LID substitution program may contribute to 
a storm water mitigation fund developed by the Copermittee(s) to be used for 
water quality improvement projects which may serve in lieu of the PDP’s 
required mitigation in section F.1.d.(8)(e).  The LID substitution program shall, 
at a minimum, identify:  

 
1.(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility); 
(i) The range and types of acceptable projects for which storm water 

mitigation funds may be expended;  
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(ii) The entity or entities that will assume full responsibility for each 
water quality improvement project, including its successful 
completion; and 

(iii) How the dollar amount of storm water mitigation fund contributions 
will be determined. 

 
(g) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID substitution program.  The 
annual report must include the following information:    

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID substitution including feasibility analysis; 
(iv) Description of BMPs implemented; 
(v) Total amount deposited, if any, into the storm water mitigation fund 

described in section F.1.d.(8)(j);  
(vii)(vi)Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 
 
F.1.f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 

 
(1) Each Copermittee must maintain a watershed-based database to track 
and inventory approved treatment control post-construction BMPs and 
treatment control BMP maintenance within its jurisdiction. At a minimum, 
the database must include information on treatment control BMP type, 
location, watershed, date of construction, party responsible for 
maintenance, maintenance certifications or verifications, inspections, 
inspection findings, and corrective actions, including whether the site was 
referred to the Vector Control District. 

 
(2) Each Copermittee must verify that approved treatment control BMPs 
are operating effectively and have been adequately maintained by 
implementing the following measures: 

 
(a) An annual inventory of all approved treatment control BMPs within the 
Copermittee’s jurisdiction. The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001; 

 
(b) The designation of high priority treatment control BMPs. High-priority 
designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors; 
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(c) Verify implementation, operation, and maintenance of treatment BMPs 
by inspection, self-certification, surveys, or other equally effective 
approaches with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 
percent of approved final project public and private SSMPs (a.k.a. 
WQMPs) must be verified annually; 

 
(ii) Operation and maintenance verifications must be required prior 
to each rainy season; 

 
(iii) All (100 percent) projects with treatment control BMPs that are 
high priority must be inspected annually prior to each rainy season; 

 
(iv) All (100 percent) public agency projects with treatment control 
BMPs must be inspected annually; 

 
(v) At least 25 percent of projects with drainage insert treatment 
control BMPs must be inspected annually; 

 
(vi) At least 20 percent of the total number of projects with 
approved treatment control BMPs must be inspected annually; 

 
(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants to the 
MEP; 

 
(viii) All inspections must verify effective operation and 
maintenance of the treatment control BMPs, as well as compliance 
with all ordinances, permits, and this Order; and 

 
(ix) Inspections must note observations of vector conditions, such 
as mosquitoes. Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange 
County Vector Control District. 

 
Section F.1.h Hydromodification—Limitations on Increases of Runoff Discharge 
Rates and Durations12 (updated language) 

                                            
12

Updated SSMP and hydromodification requirements shall apply to all priority projects or phases 
of priority projects which have not yet begun grading or construction activities at the time any 
updated SSMP or hydromodification requirement commences.  If a Copermittee determines that 
lawful prior approval of a project exists, whereby application of an updated SSMP or 
hydromodification requirement to the project is legally infeasible, the updated SSMP or 
hydromodification requirement need not apply to the project.  The Copermittees shall utilize the 
SSMP and hydromodification update periods to ensure that projects undergoing approval 

0005502



 

DRAFT Order Changes 18 June 09 Page 26 of 56 

 
Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects.   
 
The HMP shall be incorporated into the local SSMP and implemented by each 
Copermittee so that estimated post-project runoff discharge rates and durations 
shall not exceed pre-development discharge rates and durations.  Where the 
proposed project is located on an already developed site, the pre-project 
discharge rate and duration shall be that of the pre-developed, naturally 
occurring condition.  The HMP shall be submitted to the Executive Officer within 
2 years of permit adoption.  The HMP will be made available for public review 
and comment and the Executive Officer will determine the need for a formal 
public hearing. 

(1) The HMP must: 
 
(a) Identify a method for assessing susceptibility of channel segments 

which receive runoff discharges from Priority Development Projects.  
The geomorphic stability within the channel shall be assessed.  A 
performance standard shall be created that ensures that the 
geomorphic stability within the channel not be compromised as a result 
of receiving runoff discharges from Priority Development Projects.  

(b) Utilize continuous simulation of the entire rainfall record (or other 
analytical method proposed by the Copermittees and deemed 
acceptable by the Regional Board) to identify a range of runoff flows13 
for which Priority Development Project post-project runoff flow rates 
and durations shall not exceed pre-development (naturally occurring) 
runoff flow rates and durations by more than 10 percent, where the 
increased flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses.  The 
lower boundary of the range of runoff flows identified shall correspond 
with the critical channel flow that produces the critical shear stress that 
initiates channel bed movement or that erodes the toe of channel 
banks.  The identified range of runoff flows may be different for specific 
watersheds, channels, or channel reaches.  In the case of an artificially 
hardened (concrete lined, rip rap, etc.) channel, the lower boundary of 
the range of runoff flows identified shall correspond with the critical 
channel flow that produces the critical shear stress that initiates 
channel bed movement or that erodes the toe of channel banks of a 
comparable soft-bottomed channel.    

                                                                                                                                  
processes include application of the updated SSMP and hydromodification requirements in their 
plans  
13

 The identified range of runoff flows to be controlled should be expressed in terms of peak flow 
rates of rainfall events, such as “10% of the pre-development 2-year runoff event up to the pre-
project 10-year runoff event.” 
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(c) Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff 
flow rates and durations (1) do not exceed pre-project (naturally 
occurring) runoff flow rates and durations by more than 10 percent for 
the range of runoff flows identified under section F.1.h.(1)(b), where 
the increased flow rates and durations will result in increased potential 
for erosion or other significant adverse impacts to beneficial uses, and 
(2) do not result in channel conditions which do not meet the channel 
standard developed under section F.1.h.(1)(a) for channel segments 
downstream of Priority Development Project discharge points.  

(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent runoff from the projects 
from increasing erosion of channel beds and banks, silt pollutant 
generation, or other impacts to beneficial uses and stream habitat due 
to increased erosive force. 

(e) Include a review of pertinent literature. 
(f) Identify areas within the San Juan Hydrologic Unit where historic 

hydromodification has resulted in a negative impact to benthic 
macroinvertebrate and benthic periphyton by identifying areas with low 
or very low Index of Biotic Integrity (IBI) scores.    

(g) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects.  This 
protocol must include the use of the IBI score as a metric for assessing 
impacts and improvements to downstream watercourses. 

(h) Include a description of how the Copermittees will incorporate the HMP 
requirements into their local approval processes.  

(i) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow 
rates and durations and address potential hydromodification impacts. 

(j) Include technical information supporting any standards and criteria 
proposed. 

(k) Include a description of inspections and maintenance to be conducted 
for management practices and measures to control flow rates and 
durations and address potential hydromodification impacts. 

(l) Include a description of pre- and post-project monitoring and other 
program evaluations, including IBI score, to be conducted to assess 
the effectiveness of implementation of the HMP.  

(m) Include mechanisms for assessing and addressing cumulative impacts 
within a watershed on channel morphology. 

(n) Include information on evaluation of channel form and condition, 
including slope, discharge, vegetation, underlying geology, and other 
information, as appropriate. 
 

(2) If the Copermittees determine that it is infeasible to evaluate the shear 
stress that initiates channel bed movement or that erodes the toe of channel 
banks of a hardened channel as though it were soft-bottomed per 
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F.1.h.(1)(b), then they may provide justification for the finding of infeasibility 
for Regional Board review.  Upon receiving a finding of adequacy from the 
Regional Board regarding the justification, the Copermittees may use the 
hardened channel as the channel standard.  Subsequently, the 
Copermittees must also conduct a feasibility study to remove concrete in the 
impacted channel reach as a means towards stream restoration.  The study 
must include an analysis of the maximum flows that could be tolerated by a 
stable soft-bottomed creek bed and bank, and an analysis of the flow 
reductions required per sub-watershed to achieve a stable soft-bottomed 
creek bed and bank. 

 
(3) In addition to the hydrologic control measures that must be implemented per 

section F.1.h.(1)(c), the HMP must include a suite of management 
measures to be used on Priority Development Projects to protect and 
restore downstream beneficial uses and prevent or further prevent adverse 
physical changes to downstream channels.  The measures must be based 
on a prioritized consideration of the following elements in this order: 

(a) hydrologic control measures;  
(b) on-site management controls;  
(c) regional controls located upstream of receiving waters; and 
(d) in-stream controls.   

Where stream channels are adjacent to, or are to be modified as part of a 
Priority Development Project, management measures must include buffer 
zones and setbacks.  Under no circumstances will in-stream controls 
include the use of non-naturally occurring hardscape materials such as 
concrete, riprap, gabions, etc. 
 
The suite of management measures shall also include stream restoration as 
a viable option to achieve the channel standard in section F.1.h(1)(a). 

 

(4) Section F.1.h. does not apply to Priority Development Projects where the 
project discharges storm water runoff into underground storm drains 
discharging directly to bays or the ocean.  

 
(5) HMP Reporting and Implementation 

 

(a) Within 2 years of adoption of the Order, the Copermittees shall 
submit to the Regional Board a draft HMP that has been 
reviewed by the public, including the analysis that identifies the 
appropriate limiting range of flow rates per section F.1.h(1)(b). 

(b) Within 180 days of receiving Regional Board comments on the 
draft HMP, the Copermittees shall submit a final HMP that 
addressed the Regional Board’s comments. 
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(c) Within 90 days of receiving a finding of adequacy from the 
Executive Officer, each Copermittee shall incorporate and 
implement the HMP for all Priority Development Projects. 

(d) Prior to approval of the HMP by the Regional Board, the early 
implementation measures likely to be included in the HMP shall 
be encouraged by the Copermittees. 

 
(6) Interim Hydromodification Criteria  

Within one year of adoption of this Order, each Copermittee must ensure 
that all Priority Development Projects are implementing the following criteria 
by comparing the pre-development (naturally occurring) and post-project 
flow rates and durations using a continuous simulation hydrologic model 
such as USEPA’s Hydrograph Simulation Program—Fortran (HSPF): 

(a) For flow rates from 10 percent of the 2-year storm event to the 5 
year storm event, the post-project peak flows shall not exceed 
pre-development (naturally occurring) peak flows.  

(b) For flow rates from the 5 year storm event to the 10 year storm 
event, the post-project peak flows may exceed pre-development 
(naturally occurring) flows by up to 10 percent for a 1-year 
frequency interval.   

The interim hydromodification criteria do not apply to Priority Development 
Projects where the project discharges storm water runoff into underground 
storm drains discharging directly to bays or the ocean. 

Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying 
implementation of the interim hydromodification criteria. 

 

(7) No part of section F.1.h shall alleviate the Copermittees responsibilities for 
implementing Low Impact Development BMPs as required under section 
F.1.d. (4). 

 
Page 46 (updated language) 
F.2 Construction Component  
Provision F.2.c.2 - "Prior to permit issuance, the project proponent's runoff 
management plan erosion and sediment control plan  (or equivalent construction 
BMP plan) must be required to comply, and reviewed to verify compliance, with 
the local grading ordinance, other applicable local ordinances, and this Order.  
 
Provision F.2.d.(1)(a) –General Site Management Measures 
 
Provision F.2.d.(1)(a)(ii) - "Development and implementation of a runoff 
management planstorm water management plan;" 
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Page 48 (updated language) 
 
Provision F.2.d.(1)(c)(i)[i] – Known effects of ATSadvanced treatment system 
chemicals; and 
 
Page 50 
Section F.2.g.(2) (new language) 
 
Provision F.2.g.(2) Each Copermittee shall annually notify the Regional Board, 
prior to the commencement of the wet season, of all construction sites with 
suspectedpotential violations.  Information can be provided as part of the JRMP. 
Information provided shall include, but not be limited to, the following: 
 
Page 53 
Section F.3.a(4) (new language) 
 

(a) no change 
(b) no change 
(c) Each Copermittee must evaluate its existing flood control devices, 

identify devices causing or contributing to a condition of pollution, 
identify measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structural 
flood control device.  The inventory and evaluation must be 
completed by and submitted to the Regional Board in the 2nd year 
JRMP Annual Report.  May 1, 2010 and submitted to the Regional 
Board with the Fall 2010 annual report. 

 
Page 59 
Section F.3.b.(3) (new language) 
 

(3)BMP Implementation for Mobile Businesses 
 

(a) Each Copermittee must develop and implement a program to 
reduce the discharge of storm water pollutants from mobile 
businesses to the MEP and to prohibit non-storm water discharges 
pursuant to Section B of this Order.  Each Copermittee must keep, 
as part of their commercial source inventory, a listing of mobile 
businesses known to operate within its jurisdiction.  The program 
must include: 
 
(i) Development and implementation of minimum standards and 

BMPs to be required for each of the various types of mobile 
businesses; 

(ii) Development and implementation of an enforcement strategy 
which specifically addresses the unique characteristics of 
mobile businesses; 
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(iii) Notification of those mobile businesses known to operate within 
the Copermittee’s jurisdiction of the minimum standards and 
BMP requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the 
program. 
 

Page 60 
Section F.3.b(4)(b) (new language) 
 

(b) Each Copermittee shall annually notify the Regional Board, prior to the 
commencement of the wet season, of all Industrial Sites and Industrial 
Facilities subject to the General Industrial Permit or other individual NPDES 
permit with suspectedpotential violations.  Information can be provided as part 
of the JRMP. Information provided shall include, but not be limited to, the 
following: 

 
Page 65 
Section F.3.d. Retrofitting Existing Development (modified language) 
Each Copermittee must implement a retrofitting program which meets the 
requirements of this section., The goal of the retrofitting program is to 
solveaddresss chronic flooding problems, reduces impacts from 
hydromodification, incorporates LID, supports stream restoration, systematically 
reduces downstream channel erosion, reduces the discharges of storm water 
pollutants from the MS4 to the MEP, and prevents discharges from the MS4 from 
causing or contributing to a violation of water quality standards. 
 
Page 66 
Section F.3.d.(3) (modified language) 
Based on the results of the evaluation and rankings, each Copermittee must 
require select, qualified Each Copermittee must consider the results of the 
evaluation in prioritizing work plans for the following year.  Highly feasible 
projects expected to substantially benefit water quality should be given a high 
priority existing developments to implement source control and treatment control 
BMPs.  Where feasible, the retrofit projects should be designed in accordance 
with the SSMP requirements within sections DF.1.d.(3) through DF.1.d.(8).  In 
addition, the Copermittee shall encourage retrofit projects to implement where 
feasible the Hydromodification requirements in section DF.1.h. 
 
Page 66 
Section F.3.d.(4) (modified language) 
When requiring retrofitting on existing development, the Copermittees will 
cooperate with private landowners to encourage retrofitting projects. The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 
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(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements addressing flows and   
pollutants coming from private property; 
(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance; 
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
Page 67-69 
Section F.4.b (modified language) 
 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of a GIS is highly 
recommended. 
 
Section F.4.e.2 (modified language) 

(b) Field screen data: Within two business days of receiving dry weather 
field screening results that exceed action levels, the Copermittees must 
either initiate conduct an investigation to identify the source of the 
discharge or document the rationale for why the discharge does not pose 
a threat to water quality and does not need further investigation. This 
documentation shall be included in the Annual Report. 
 
(c) Analytical data: Within two business days of receiving analytical 
laboratory results that exceed action levels, the Copermittees must either 
initiate conduct an investigation to identify the source of the discharge or 
document the rationale for why the discharge does not pose a threat to 
water quality and does not need further investigation. This documentation 
shall be included in the Annual Report. 
 

Section F.4.e.2 (modified language) 
 

(1) Each Copermittee must implement management measures and 
procedures to prevent, respond to, contain and clean up all sewage 
(see below) and other spills that may discharge into its MS4 from any 
source (including private laterals and failing septic systems).  Spill 
response teams must prevent entry of spills into the MS4 and 
contamination of surface water, ground water and soil.  Each 
Copermittee must coordinate spill prevention, containment and 
response activities throughout all appropriate departments, programs 
and agencies so that maximum water quality protection is available at 
all times. 
 

(2) Each Copermittee must develop and implement a mechanism 
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whereby it is notified of all sewage spills from private laterals and 
failing septic systems into its MS4.  Each Copermittee must 
implement management measures and procedures to prevent, 
respond to, and coordinate a response to contain and clean up 
sewage from any such notification. 

 

G.WATERSHED RUNOFF MANAGEMENT PROGRAM 
 
2.Update the Watershed Runoff Management Program 
 

Each Copermittee must participate in implementing and updating a 
Watershed Runoff Management Program (Watershed RMP), as described in 
this Section, with other Copermittees in the Watershed Management Area(s) 
(WMA) in Table 5 to coordinate management efforts for the highest priority 
watershed water quality problems.   Each Copermittee must implement all 
requirements of this section no later than 365 days after adoption of this 
Order, unless otherwise specified.  Prior to 365 days after adoption of this 
Order, each Copermittee must collaborate with the other Copermittees within 
its Watershed Management Area(s) to at a minimum implement its Watershed 
RMP document, as the document was developed and amended to comply 
with the requirements of Order No. 2002-01.  At a minimum, each updated 
Watershed RMP must include the elements described below: 
 

Table 5.  Watershed Management Areas and Watershed Copermittees 
 

WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE 
(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

Aliso Creek Aliso Viejo 
County of Orange 
Laguna Beach 
Laguna Hills 
Laguna Niguel 
Laguna Woods 
Lake Forest 
Mission Viejo 
Orange County 

Flood Control 
District 

 

Aliso HSA Aliso Creek, Pacific Ocean 
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WATERSHED 
MANAGEMENT 

AREA 

RESPONSIBLE 
WATERSHED 

COPERMITTEE 
(S) 

HYDROLOGIC 
AREA (HA) OR 
HYDROLOGIC 

SUBAREA (HSA) 
 

MAJOR RECEIVING 
WATER BODIES 

San Juan Creek County of Orange 
Dana Point 
Laguna Hills 
Laguna Niguel 
Mission Viejo 
Orange County 

Flood Control 
District 

San Juan 
Capistrano 

Rancho Santa 
Margarita 

 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, Canada 
Gobernadora, Bell Canyon, 
Verdugo Canyon, Pacific 
Ocean 

Note:  The designated Lead Watershed Copermittee for each watershed is bolded. 
 

a.LEAD WATERSHED COPERMITTEE IDENTIFICATION 
 

Watershed Copermittees may identify the Lead Watershed Copermittee 
for their WMA.  In the event that a Lead Watershed Copermittee is not 
selected and identified by the Watershed Copermittees, by default the 
Copermittee identified in Table 3 as the Lead Watershed Copermittee for 
that WMA must be responsible for implementing the requirements of the 
Lead Watershed Copermittee in that WMA.  The Lead Watershed 
Copermittees must serve as liaisons between the Copermittees and 
Regional Board, where appropriate. 
 

b.WATERSHED MAP 
 
Watershed Copermittees must develop and periodically update a map of 
the WMA to facilitate planning, assessment, and collaborative decision-
making.  As determined appropriate, the map must include features such 
as receiving waters (including the Pacific Ocean); Environmentally 
Sensitive Areas; land uses, MS4s; major highways; jurisdictional 
boundaries; and inventoried commercial, industrial, and municipal sites.  
The Copermittees must submit the GIS layers containing the watershed 
map to the Regional Board with their updated JRMP within 365 days of 
adoption of this Order. 
 

c.ANNUAL WATERSHED WATER QUALITY ASSESSMENT 
 

(1)Assess Conditions:  Watershed Copermittees must annually assess the 
water quality of receiving waters in their WMA and use the information 
to set priorities and to effectively update BMP implementation.  This 
assessment must use applicable water quality data, reports, and 

0005511



 

DRAFT Order Changes 18 June 09 Page 35 of 56 

analyses generated in accordance with the requirements of this Order 
and the Receiving Waters and Runoff Monitoring and Reporting 
Program, as well as applicable information available from 
Copermittees and other public and private organizations.   
 

(2)Identify Problems and Select Priority Pollutant(s):  The assessment and 
analysis must annually identify the WMA’s water quality problems that 
are partially or fully attributable to MS4 discharges.  Identified water 
quality problems must include CWA section 303(d) listings, persistent 
violations of water quality standards, toxicity, degraded biological 
conditions, hydromodification, violations of permit prohibitions, impacts 
to beneficial uses, and other pertinent conditions.  From the list of 
water quality problems, the high priority water quality problems of the 
WMA must be identified.  High priority problems selected must include 
those water quality problems that most significantly exceed or affect 
water quality standards (water quality objectives, beneficial uses, and 
the State Policy for maintaining high quality waters14).  
 

(3) Identify Sources of Pollutants:  The annual assessments must include 
identification of the likely sources of the WMA’s high priority water 
quality problems that have caused or contributed to exceedances of 
water quality objectives, or that if unaddressed, may result in 
exceedances of water quality objectives.  The Annual Assessment 
must include, but is not limited to, focused water quality and sediment 
quality monitoring, watershed modeling of ambient constituents, flows, 
and pollutants.  The Annual Assessments shall identify sources or 
source areas, linkages, waste loadings within the watersheds, and 
where necessary (I.e. exceedances of water quality objectives), waste 
load allocations needed to return to compliance with water quality 
objectives.  
 

d.WATERSHED STRATEGY:  EVALUATION AND SELECTION OF MANAGEMENT 

OPTIONS 
 

Watershed Copermittees must develop a collective watershed strategy to 
abate the sources and reduce the discharges causing the high priority 
water quality problems of the WMA based on their assessment in section 
G.1.c.  The strategy must guide Watershed Copermittee selection and 
implementation of Watershed RMP Activities, so that the Watershed 
Activities selected and implemented are appropriate for each Watershed 
Copermittee’s contribution to the WMA’s high priority water quality 
problems. 

 
(1)Evaluation of Management Options:  Watershed Copermittees within a 

                                            
14

 State Water Resources Control Board, Resolution No. 68-16, Statement of Policy with Respect 
to Maintaining High Quality of Waters in California. 
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WMA must evaluate management options in response to each annual 
watershed water quality assessment.   Copermittees must identify 
actions necessary to reduce priority pollutant discharges from the MS4, 
including actions to resolve key uncertainties and to verify 
assumptions. 

 
(2)Selection of Management Options / Watershed Activities List:  Each 

Watershed Copermittee within a WMA must select management 
practices to implement in response to the annual evaluation of 
management options.  Each Copermittee must establish an 
implementation schedule for the selected management options. 

 
e.BMP IMPLEMENTATION AND ASSESSMENT 

 
The Watershed Copermittees must implement and assess Watershed 
Activities that improve the high priority water quality problems in the WMA.    
Water Quality Activities are structural or non-structural measures.  

 
(1)BMP Implementation:  Each Watershed Copermittee must implement 

Watershed Activities pursuant to established schedules in the 
Watershed RMP.   During each reporting period, no less than two 
Watershed Water Quality Activities must be put into effect that can be 
reasonably expected to provide quantifiable benefits to discharge or 
receiving water quality within each WMA as part of the iterative 
process for reducing storm water pollutants to the MEP and/or 
eliminating non-storm water runoff and pollutants (Additional Aliso 
Creek provisions are in Section E.5 below.)   Watershed Activities may 
be implemented individually or collectively, and may be implemented at 
the watershed or jurisdictional level.  Results from Watershed Activities 
shall be used in the design and implementation of future Watershed 
Activities as part of the iterative process.  Watershed Activities do not 
include projects that are otherwise required by the Regional Board 
such as for JRMP or other NPDES permit requirements.  The one 
exception is retrofitting sites, which can be considered a watershed 
activity. 

 
(2)BMP Assessment:  Watershed Copermittees must annually assess the 

success of each implemented BMP through monitoring, surveillance, 
and other effective means.  The assessments must include 
consideration of the individual practice, expectations of the activity, 
adjacent receiving waters, and the WMA. 

 
(3)BMP Summaries:  For structural and nonstructural management 

practices implemented, the Watershed Copermittees must develop 
annual summaries that contain a description of the practice, capital 
and maintenance costs, expectations for effectiveness, date 
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implemented, and any observed results. 
 

f.INFORMATION EXCHANGE 
 

(1)Copermittee Collaboration and Meetings:  Watershed Copermittees 
must collaborate to develop and implement the Watershed Runoff 
Management Programs.  Watershed Copermittee collaboration must 
include frequent regularly scheduled meetings.   
 

(2)Public Participation:  Watershed Copermittees must implement a 
watershed-specific public participation mechanism within each 
watershed.  The mechanism must encourage participation from other 
organizations within the watershed (such as water/sewer districts, 
Orange County Vector Control District, Caltrans, non-governmental 
organizations, etc.). 
 

(3)The Lead Watershed Copermittee must make publicly available the 
management option evaluations, watershed activities list, and 
implemented BMP summaries.   

 
g.WATERSHED RMP REVIEW AND UPDATES 

 
Each Watershed RMP must be reviewed annually to identify needed 
modifications and improvements based on the BMP evaluations and 
assessments of water quality data, BMPs, and other pertinent information.  
Individual Watershed Copermittees must also review and modify their 
jurisdictional activities and JRMPs as necessary so that they are 
consistent with the Watershed RMP findings. 

 
h.WATERSHED-BASED LAND USE PLANNING 

 
The Watershed Copermittees must develop, implement, and modify, as 
necessary, a program for encouraging collaborative, watershed-based, 
land use planning in their jurisdictional planning departments. 

 
2.Reporting 
 
Each Copermittee must contribute to the development of an annual watershed 
RMP report to be submitted to the Regional Board annually by the Lead 
Watershed Copermittee.  The annual watershed RMP report must contain the 
following information: 

 
a.Annual water quality assessment with identification of highest priorities; 
b.Updated watershed strategy; 
c.Record of watershed meetings and collaborative progress; 
d.Evaluation of BMPs considered to implement the watershed strategy; 
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e.Updated watershed RMP activities list, including the status and timeframe 
on all selected activities; 

f.Estimated pollutant reductions from proposed and implemented Watershed 
Activities; 

g.BMP assessments of implemented watershed RMP activities; 
h.Summaries of implemented BMPs; how the BMPs addressed the identified 

high priority water quality problems; and the measured pollutant reduction; 
i.Summary of progress toward abating sources and reducing pollutant 

discharges causing the identified high priority water quality problems in the 
WMA;  

j.Summary of progress toward achieving short-term and long-term goals; and 
k.Detailed schedules for adding and/or modifying BMPs to address the 

identified high priority problems.  
 

3.Work Plan 
The Watershed Copermittees must develop, implement, and update annually, a 
Watershed Water Quality Work Plan that ranks each watershed’s highest priority 
issues.   The Watershed Water Quality Work plan shall identify planned 
watershed assessment, BMP evaluation, BMP selection, and BMP 
implementation efforts for each watershed planning area for the full 5-year Permit 
cycle.   The goal of the work plan to is to demonstrate a responsive and adaptive 
approach for the judicious and effective use of available resources to attack the 
highest priority problems on a watershed basis.  
 
G. WATERSHED RUNOFF MANAGEMENT PROGRAM 

 

1. Lead Watershed Permittee Identification 

 
Watershed CoPermittees shall identify the Lead Watershed Permittee for their 
WMA. The Lead Watershed Permittees shall serve as liaisons between the 
Permittees and Regional Board, where appropriate. 

 
2.  Watershed Water Quality Workplan (Watershed Workplan) 
 

The Watershed Workplan shall describe the Copermittee’s development 
and implementation of a collective watershed water quality strategy to 
assess and prioritize the receiving water quality problems within the 
watershed, identify and model sources of the highest priority water quality 
problem(s), develop a watershed wide BMP implementation strategy to 
abate highest priority water quality problems, and a monitoring strategy to 
evaluate BMP effectiveness and changing water quality prioritization in the 
WMA.   

 
The work plan shall, at a minimum: 
 
a. Characterize the receiving water quality in the WMA.  

Characterization shall include use of regularly collected water 
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quality data, reports, monitoring and analysis generated in 
accordance with the requirements of the Receiving Waters 
Monitoring and Reporting Program, as well as applicable 
information available from other public and private organizations. 

 
b. Identify the highest priority water quality problem(s) in the WMA’s 

receiving waters.  Identified water quality problem(s) shall, at a 
minimum, give consideration to; TMDLs, receiving waters listed on 
the CWA section 303(d) list, waters with persistent violations of 
water quality standards, toxicity, or impacts to beneficial uses, and 
other pertinent conditions.  Identify sources of the highest water 
quality problem(s) within the watershed through monitoring and 
modeling. 

 
c. Identify the sources of the highest water quality problem(s) within 

the WMA.  Efforts to determine such sources shall include, but not 
be limited to: use of information from the construction, 
industrial/commercial, municipal, and residential source 
identification programs required within the Jurisdictional Runoff 
Program (JRMP) of this Order; specific actions to model pollutant 
transport to receiving waters for the sake of identifying the 
source(s) point(s) of origin;  water quality monitoring data collected 
as part of the Receiving Water Monitoring and Reporting Program 
required by this Order, and additional focused water quality 
monitoring to identify specific sources within the watershed. . 

 
d. Develop a watershed BMP implementation strategy to abate the 

identified highest priority water quality problem(s).  The BMP 
implementation strategy shall include a schedule for 
implementation of the BMP projects to abate specific receiving 
water quality problems.  BMPs not contributing to measured 
pollutant reductions or improvements to water quality shall be 
removed and replaced with alternative BMPs.  Identified watershed 
water quality problems may be the result of jurisdictional discharges 
that will need to be addressed with BMPs applied in a specific 
jurisdiction in order to generate a benefit to the watershed. 

 
e. Develop a strategy to model and monitor improvements in receiving 

water quality directly resulting from implementation of the BMPs 
described in the Watershed Workplan.  The modeling and 
monitoring strategy shall generate the necessary data to report on 
the measured pollutant reduction that results from proper BMP 
implementation.  Monitoring shall, at a minimum, be conducted in 
the receiving water to access changes in pollutant concentrations 
and progression towards attainment of receiving water quality 
objectives. 
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f. Establish a schedule for development and implementation of the 

Watershed Workplan.  The schedule shall include planned actions 
and watershed review meetings through the remaining portion of 
this Permit cycle.  Annual watershed workplan review meetings 
must be open to the public, and appropriately publically noticed 
such that interested parties may come and provide comments to 
the watershed program.  

 
3. Watershed Workplan Implementation – Watershed Copermittee’s shall 

begin implementing the Watershed Workplan within 30-days of approval 
by the Regional Board Executive Officer.  

 
4. Copermittee Collaboration - Watershed Copermittees shall collaborate to 

develop and implement the Watershed Work Plan.  Watershed 
Copermittee collaboration shall include frequent regularly scheduled 
meetings. 

 
5. Public Participation - Watershed Copermittees shall implement a 

watershed-specific public participation mechanism within each 
watershed.  A required component of the watershed-specific public 
participation shall be a minimum 30-day public review of the Watershed 
Workplan required by Directive E.3.  Opportunity for the public to review 
and comment on the Watershed Workplan must occur before the 
workplan is implemented. 

 
6. Watershed Workplan Review and Updates - Watershed Copermittees 

shall review and update the Watershed Workplan annually to identify 
needed changes to the prioritized water quality problem(s) listed in the 
workplan.  All updates to the Watershed Workplan shall be presented 
during an Annual Watershed Review Meeting.  Annual Watershed Review 
Meetings shall be conducted by the Watershed Copermittees, open to the 
public and adequately noticed, and occur once every calendar year.  
Individual Watershed Copermittees shall also review and modify their 
jurisdictional programs and JRMP Annual Reports, as necessary, so that 
they are consistent with the updated Watershed Workplan.  

 
Page 79 
Section I. Total Maximum Daily Loads (updated language) 
This section will incorporate The WLA of fully approved and adopted TMDLs are 
incorporated WLAs as numeric limitsWater Quality Based Effluent Limits 
(WQBELs) on a pollutant by pollutant, watershed by watershed basis..  
Reduction schedules and monitoring requirements for each pollutant  be inserted 
into this Order as individual Cleanup and Abatement Orders (CAOs), adopted by 
the Regional Board.  CAOs for adopted TMDLs with compliance dates beyond 
the length of this permit will be incorporated into this Order as developed by the 
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Regional Board.  Early TMDL requirements, including monitoring, may be 
required and inserted into this Order pursuant to Finding E.12 
 

1. Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent Limits 
a. The Copermittees in the Baby Beach watershed shall implement 

BMPs capable of achieving the interim and final Bacterial Indicator 
Waste Load Allocations (WLAs) in discharges to Baby Beach as 
described in Table #. 

 
Table #: TMDL Wasteload Reduction Milestones 

Action Date 
3 years after effective date for dry 
weather 

Meet 50% wasteload reductions 

7 years after effective date for wet 
weather 
5 years after effective date for dry 
weather 

Meet 100% wasteload reductions 

10 years after effective date for wet 
weather 

 
b. The Copermittees shall conduct necessary monitoring, as 

described in Attachment A to Resolution No. R9-2008-0027, and 
submit annual progress reports as part of their yearly reports.   

c. The following WLAs (Table #) are to be met in Baby Beach 
receiving water by the end of the year 2019: 

 
Table #: Final Bacterial Indicator Waste Load Allocations for Baby Beach 

Waste Load Allocation  
 
Bacterial Indicator 

Dry Weather 
(Billion MPN / Day) 

Wet Weather 
(Billion MPN / 30 Days) 

Total Coliform 0.86 3,254 
Fecal Coliform 0.17 112 
Enterococcus 0.03 114 
MPN: Most Probable Number 

 
d. The Copermittees must meet the following Numeric Targets (Table 

#) for discharges to Baby Beach receiving waters in order to meet 
the underlying assumptions of the TMDL.  The Numeric Targets are 
to be met once 100 percent of the WLA reductions have been 
achieved (see Table # above). 

 
 
 
 
 
Table #: Final Bacterial Indicator Numeric Targets for Baby Beach 
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Bacterial Indicator 

30-day geo mean 
(MPN / 100mL) 

Single Sample Max 
(MPN / 100mL) 

 Dry Weather only Dry and Wet Weather 
Total Coliform 1,000 10,000 
Fecal Coliform 200 400 
Enterococcus 35 104 
MPN: Most Probable Number 

 
Page 79 
Section J (New Language) 
 
Section J.1.a(1) 
Objective for 303(d) Waterbodies: Reduce storm water pollutant loadings. 
 
Section J.1.a(2) 
Objective for Environmentally-Sensitive Areas: Prevent storm water MS4 
discharges from causing or contributing to conditions of pollution, nuisance, or 
contamination. 
 
Page 83 
Section K (New Language) 
 
K. REPORTING 

The Copermittees may propose alternate reporting criteria and schedules, as 
part of their updated JRMP, for the Executive Officer’s acceptance. The 
Copermittees shall submit the updated JRMP within 365 days after adoption 
of this Order. 

 
Page 83 and 84 
Section K.1.b.(1) (new language) 

 
a.WATERSHED RUNOFF MANAGEMENT PLANS 

 
(4)Copermittees:  The written account of the program conducted by each 

watershed group of Copermittees is referred to as the Watershed 
Runoff Management Plan.  The Copermittees within each watershed 
are be responsible for updating and revising each Watershed Runoff 
Management Plan, as specified in Table 5 above.  Each Watershed 
Runoff Management Plan must be updated and revised to describe all 
activities the watershed Copermittees will undertake to implement the 
Watershed Runoff Management Plan requirements of section E of this 
Order. 

 
(5)Lead Watershed Copermittee:  Each Lead Watershed Copermittee is 

responsible for producing its respective Watershed Runoff 
Management Plan, as well as for coordination and meetings amongst 
all member watershed Copermittees.  Each Lead Watershed 
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Copermittee is further responsible for the submittal of the Watershed 
Runoff Management Plan to the Principal Copermittee by the date 
specified by the Principal Copermittee. 

 
(6)Principal Copermittee:  The Principal Copermittee must assemble and 

submit updated Watershed Runoff Management Plans to the Regional 
Board on January 31, 20109 in the form of the WRMP annual report.   
 

(a) WATERSHED WORKPLANS 
 
(1) Copermittees - The written account of the program conducted by 

each watershed group of Copermittees is referred to as the 
Watershed Workplan.  Copermittees within each watershed shall 
be responsible for updating and revising each Watershed 
Workplan.  Each Watershed Workplan shall be updated and 
revised to describe any changes in water quality problems or 
priorities in the WMAs, and any necessary change to actions 
Copermittees will take to implement jurisdictional or watershed 
BMPs to address those identified changes. 
 

(2) Lead Watershed Permittee - Each Lead Watershed Permittee shall 
be responsible for coordinating the production of the Watershed 
Workplan, as well as coordinating Annual Watershed Review 
Meetings and public participation/public noticing in accordance with 
the requirements of this Order.  The Lead Watershed Permittee 
shall submit the Watershed Workplan to the Principal Permittee. 
 

(3) Principal Permittee – The Principal Permittee shall assemble and 
submit the Watershed Workplan to the Regional Board no later 
than, 365 days after adoption of this Amendment 
 

(4) Each Watershed Workplan shall, at a minimum, include: 
 
(a) Identification of the Lead Watershed Permittee for the 

watershed. 
(b) An updated watershed map. 
(c) Identification and description of all applicable water quality data, 

reports, analyses, and other information to be used to assess 
receiving water quality. 

(d) Assessment and analysis of the watershed’s water quality data, 
reports, analyses, and other information, used during 
identification and prioritization of the watershed’s water quality 
problems. 

(e) A prioritized list of water quality problems within the WMA. 

0005520



 

DRAFT Order Changes 18 June 09 Page 44 of 56 

(f) Identification of the likely sources, pollutant discharges, and/or 
other factors causing the high priority water quality problems 
within the WMA. 

(g) A description of the strategy to be used to guide Copermittee 
implementation of BMPs either jurisdictionally or on a 
watershed-wide basis to abate the highest water quality 
problems 

(h) A list of criteria used used to evaluate BMP effectiveness and 
how it was applied. 

(i) A map of implemented and projected implementation of future 
BMPs.   

(j) A description of the cohesive watershed-wide strategy of 
educational efforts focused on the identified highest priority 
water quality problems and pollutants.  

(k) A description of the public participation mechanisms to be used 
and the parties anticipated to be involved during the 
development and implementation of the Watershed Workplan. 

(l) A description of Copermittee collaboration to accomplish 
development of the Watershed Workplan, including a schedule 
for Watershed meetings. 

(m)A description of how TMDLs were considered during 
prioritization of watershed water quality problems   

(n) A description of the strategy to model and monitor improvement 
in receiving water quality directly resulting from implementation 
of the BMPs described in the Watershed Workplan.   

(o) A scheduled annual Watershed Workplan Review Meeting once 
every calendar year.  This meeting shall be open to the public.  

 
Page 85 
Section K.3.a.(3)(c)  (Revised language) 
The completed Reporting Checklist Requirement found in Attachment D, and 
 
 
Page 89 
Section K.3.a.(4) (new language) 
 

(4) Each JRMP Annual Report must also include the following information 
regarding non-storm water discharges (see Section B.2. of this Order): 

 
(a) Identification of non-storm water discharge categories identified as a 

source of pollutants to waters of the U.S; 
(b) A description of ordinances, orders or similar means to 

prohibitwhether non-storm water discharge categories identified 
under section B.2 above will be prohibited or required to implement 
appropriate control measures to prevent the discharge of pollutants; 

(c) Identification of any control measures to be required and 
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implemented for non-storm water discharge categories identified as 
needing said controls by the Regional Board under section (a) 
above; and 

(d) A description of a program to addressreduce pollutants from non-
emergency fire fighting flows identified by the Copermittee to be 
significant sources of pollutants. 
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ATTACHMENT A: BASIN PLAN PROHIBITIONS (updated language) 
 

 California Water Code Section 13243 provides that a Regional Board, in a water 
quality control plan, may specify certain conditions or areas where the discharge 
of waste or certain types of waste is not permitted.  The following discharge 
prohibitions are applicable to any person, as defined by Section 13050(c) of the 
California Water Code, who is a citizen, domiciliary, or political agency or entity of 
California whose activities in California could affect the quality of waters of the 
state within the boundaries of the San Diego Region. 

 
 

16.The discharge of untreated sewage from vessels to San Diego Bay is 
prohibited. 

 
17.The discharge of treated sewage from vessels to portions of San Diego Bay 

that are less than 30 feet deep at mean lower low water (MLLW) is 
prohibited. 

 
18.The discharge of treated sewage from vessels, which do not have a properly 

functioning US Coast Guard certified Type I or Type II marine sanitation 
device, to portions of San Diego Bay that are greater than 30 feet deep at 
mean lower low water (MLLW) is prohibited. 
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ATTACHMENT C 
 
ACRONYMS AND ABBREVIATIONS (new language) 

AMEL  Average Monthly Effluent Limitation 
DNQ  Detected, but not Quantified 
MDEL  Maximum Daily Effluent Limitation 
ML  Minimum Level 
 
DEFINITIONS (new language) 
 
Average Monthly Effluent Limitation – the highest allowable average of daily 
discharges over a calendar month, calculated as the sum of all daily discharges 
measured during a calendar month divided by the number of daily discharges 
measured during that month. 
 
Daily Discharge – Daily Discharge is defined as either: (1) the total mass of the 
constituent discharged over the calendar day or any 24 hour period that 
reasonably represents a calendar day for purposes of sampling (as specified in 
the permit), for a constituent with limitations expressed in units of mass or; (2) the 
unweighted arithmetic mean measurement of the constituent over the day for a 
constituent with limitations expressed in other units of measurement (e.g. 
concentration). 
 
The Daily Discharge may be determined by the analytical results of a composite 
sample taken over the course of one day (a calendar day, or other 24 hour period 
other than a day), or by the arithmetic mean of analytical results from one or 
more grab samples taken over the course of a day. 
 
Detected, but not Quantified – those sample results less than the reporting level, 
but greater than or equal to the laboratory’s Method Detection Limit (MDL). 
 
Dilution Credit – the amount of dilution granted to a discharger in the calculation 
of a WQBEL, based on the allowance of a specific mixing zone.  It is calculated 
from the dilution ratio, or determined through conducting of a mixing zone study, 
or modeling of the discharge and receiving water. 
 
Effluent Limitations – Any restriction imposed on quantities, discharge rates, and 
concentrations of pollutants, which are discharged from point sources into waters 
of the State. The limitations are designed to ensure that the discharge does not 
cause water quality objectives to be exceeded in the receiving water and does 
not adversely affect beneficial uses. Effluent limits are typically numeric (e.g., 10 
mg/l), but can also be narrative (e.g., no toxics in toxic amounts).  Municipal 
Action Levels are not effluent limitations. 
 
Enclosed Bays – Enclosed bays are indentations along the coast that enclose an 
area of oceanic water within distinct headlands or harbor works.  Enclosed bays 
include all bays where the narrowest distance between the headlands or 

0005524



 

DRAFT Order Changes 18 June 09 Page 48 of 56 

outermost bay works is less than 75 percent of the greatest dimension of the 
enclosed portion of the bay.  Enclosed bays do not include inland surface waters 
or ocean waters. 
 
Estuaries – waters, including coastal lagoons, located at the mouth of streams 
that serve as areas of mixing fresh and ocean waters.  Coastal lagoons and 
mouths of streams that are temporarily separated from the ocean by sandbars 
shall be considered estuaries.  Estuarine waters shall be considered to extend 
from a bay or the open ocean to a point upstream where there is no significant 
mixing of fresh water and ocean water.  Estuaries do not include inland surface 
waters or ocean waters. 
 
Inland Surface Waters – all surface waters of the State that do not include the 
ocean, enclosed bays, or estuaries.  Inland surface waters consist of freshwater 
and do not have any measureable salinity. 
 
Minimum Level – the concentration at which the entire analytical system must 
give a recognizable signal and acceptable calibration point.  The ML is the 
concentration in a sample that is equivalent to the concentration of the lowest 
calibration standard analyzed by a specific analytical procedure, assuming that 
all the method sample weights, volumes and processing steps have been 
followed. 
 
Ocean Waters – the territorial marine waters of the State as defined by California 
law to the extent these waters are outside of enclosed bays, estuaries, and 
coastal lagoons.  Discharges to ocean waters are regulated in accordance with 
the State Board’s California Ocean Plan. 
 
Runoff - All flows in a storm water conveyance system thatand consists of the 
following components: (1) storm water (wet weather flows) and (2) non-storm 
water illicit discharges (including dry weather flows).
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ATTACHMENT E. MONITORING AND REPORTING PROGRAM  
(new language) 
 
 
RECEIVING WATERS AND MS4 RUNOFF DISCHARGE MONITORING AND 
REPORTING PROGRAM NO. R9-2009-002 
 
A. Receiving Waters Monitoring Program 

 
1.d.(2) (new language)  
Grab samples must be analyzed for temperature, pH, specific 
conductance, biochemical oxygen demand, oil and grease, total coliform, 
fecal coliform, and enterococcus, and for total petroleum hydrocarbons 
whenever a sheen is observed. 
 
2. Urban Stream Bioassessment (BA) Monitoring 

 
Permittees must conduct Urban Stream Bioassessment Monitoring 
using a triad of indicators to assess the condition of biological 
communities in freshwater, urban receiving waters.   
 
a. Locations:  At a minimum, the program shall consist of station 

identification, sampling, monitoring, and analysis of data for six 
bioassessment stations in order to determine the biological and 
physical integrity of urban streams within the County of Orange.  At 
least one urban bioassessment station shall be located within each 
watershed management area.  In addition to the urban stream 
bioassessment stations, three reference bioassessment stations 
shall be identified, sampled, monitored, and analyzed.  Locations of 
reference stations must be identified according to protocols outlined 
in “A Quantitative Tool for Assessing the Integrity of Southern 
Coastal California Streams,” by Ode, et al. 2005.15  
 

                                            
15

 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California 
Streams.”  Environmental Management.  Vol. 35, No. 1, pp. 1-13. 
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b. Frequency:  Bioassessment stations which have year round flow 
conditions must be monitored in May/ or June (to represent the 
influence of wet weather on the communities) and or September/ or 
October (to represent the influence of dry weather flows on the 
communities).  Copermittees shall determine when the annual 
sampling for stations with year round flow will occur in accordance 
with the purposes of sampling, as outlined in Section I of 
Attachement E.  Those stations that do not have year round flow 
shall continue to be monitored twice per year.  The timing of 
monitoring of bioassessment stations must coincide with dry 
weather monitoring of mass loading stations and Inland Aquatic 
Habitat stations. 
(1) Alternative Frequency Plan / Special Studies:  Upon approval of 

the Regional Board Executive Officer, the Permittees may omit 
one of the annual bioassessment events and direct the saved 
resources toward specified special studies, such as a study 
addressing of the effects of physical habitat modification on the 
WARM, WILD, and/or COLD beneficial uses of inland receiving 
waters.  Each special study must be able to produce a final 
report 

 
3. FOLLOW-UP ANALYSIS AND ACTIONS 

 
When results from the required monitoring indicate runoff-induced 
degradation at a mass loading station, bioassessment, or Inland 
Aquatic Habitat station (section II.A.6 below) dry weather discharge 
station, Copermittees within the watershed must evaluate the extent 
and causes of runoff pollution in receiving waters and prioritize and 
implement management actions to eliminate or reduce sources.  
Toxicity Identification Evaluations (TIEs) must be conducted to 
determine the cause of toxicity as outlined in Table 3 below.  Other 
follow-up activities, which must be conducted by the Copermittees, are 
also identified in Table 3.  Once the cause of toxicity has been 
identified by a TIE, the Copermittees must perform source identification 
projects as needed and implement the measures necessary to reduce 
or eliminate the pollutant discharges and abate the sources causing 
the toxicity. 
 

5. REGIONAL MONITORING PROGRAMS COASTAL STORM DRAIN MONITORING  
 
a.  Regional Bacteria Monitoring 
 
The Copermittees shall participate in the development and 
implementation of monitoring for the collaborative regional bacteria 
monitoring program.  It is expected that the regional monitoring will 
allow for a more effective and efficient bacteria monitoring program.  
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The regional monitoring plan must be submitted to the Executive 
Officer for review and approval.  Documentation of participation and 
monitoring shall be included in the annual report.   
 
b.  Regional Monitoring Programs 
 
The Regional Board recognizes the importance and advantages of 
participation by Copermittees in Regional Monitoring Programs.   
The Copermittees must collaborate to develop and implement a 
coastal storm drain monitoring program to identify sections of the 
coastline that most consistently exceed water quality objectives for 
recreational uses as a result of MS4 discharges and then develop 
source identification and elimination activities.  The monitoring program 
must include: 
 
 
a.An updated identification of all MS4 discharge points to coastal 

waters within one year of issuance of this Order. 
 

b.Diverted drains:  Sampling of MS4 discharges from a subset of 
coastal storm drains whose flows are diverted to the sanitary sewer 
during dry weather.  A minimum of two storm events must be 
sampled at each monitoring location.   

 
c.Priority coastal storm drains:  The Copermittees must continue 

existing coastal storm drain monitoring and must conduct followup 
investigations at sites in Table 4.   

 
 

 
 
Table 4:  Minimum Coastal Storm Drain Monitoring Stations 

 
Continue Baseline 

Monitoring 
Conduct Special 

Investigations 
1.LINDAL (Linda Lane) 1.ACM1 (Aliso Creek Mouth)

   
2.MAINBC (Main Beach) 2.PEARL (Pearl Street) 
3.MARIPO (Mariposa) 4.POCHE (Poche Beach) 
5.BLULGN (Blue Lagoon) 6.SCM1 (Salt Creek Mouth) 
7.CSBMP1 (Capistrano 

Beach) 
8.SJC1 (San Juan Creek) 

9.Others as determined by 
Copermittees 

10.DSB-5 (North Creek, 
Doheny Beach) 
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(1)Baseline monitoring stations: Copermittees must continue to 
conduct weekly sampling of flowing coastal storm drains for total 
coliform, fecal coliform, and enterococcus16.   Where flowing 
coastal storm drains are discharging to coastal waters, paired 
samples from the storm drain discharge and coastal water (25 
yards down current of the discharge) must be collected.  If 
flowing coastal storm drains are not discharging to coastal 
waters, only the storm drain discharge needs to be sampled.  
Storm drains whose flows are being diverted to the sanitary 
sewer for treatment do not need to be sampled unless the 
diversion is inoperable during the sampling week.  If the 
direction of the current or effluent plume cannot readily be 
distinguished, then samples must be collected from the surfzone 
25 yards upcoast and downcoast of the MS4 outfall.  Additional 
sites must be added if determined by a Copermittee or the 
Regional Board to likely be contributing to persistent 
exceedances of water quality objectives along the coast.   

 
(2)Special investigation stations: Copermittees must design and 

conduct special investigations at the identified stations to most 
effectively answer each of questions 1-5 of section I.B above, 
with an emphasis on answering question 4.  At least two such 
investigations must be in progress during each reporting period. 
Each special investigation must be designed with specific 
benchmarks, expectations, and timelines for results.  All special 
investigations must be concluded by June 30, 2011. 

 
(3)Investigations of sources of bacterial contamination must occur 

immediately if evidence of abnormally high flows, sewage 
releases, restaurant discharges, and/or similar evidence is 
observed during sampling.  
 

(4)Exceedances of public health standards for bacterial indicators 
must be reported to the County Department of Environmental 
Health as soon as possible. 
 

 
5.HIGH PRIORITY INLAND AQUATIC HABITATS: 

 

                                            
16

 Coastal storm drains where sampler safety, habitat impacts from sampling, or inaccessibility are issues 
need not be sampled.  Such coastal storm drains shall be added to the Copermittee’s dry weather field 
screening and analytical monitoring program where feasible. 
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a.The Copermittees must collaborate to develop and implement a 
Inland Aquatic Habitat monitoring program for areas supporting 
high priority aquatic and riparian species, including threatened and 
endangered species.  The design of the program must be 
consistent with the questions in Section I.B of this Monitoring 
Program.   The monitoring program must include: 

 
(1)Identification of storm drains that discharge into receiving waters 

that support threatened or endangered species; 
(2)Monitoring of ambient water quality conditions within those 

receiving waters for constituents likely to affect the threatened 
and endangered species; 

(3)Monitoring of wet weather storm drain discharges into the 
outfalls; 

(4)Assessment of the monitoring results to determine the relative 
contribution, if any, of storm drain discharges to factors affecting 
those species; and 

(5)Follow-up studies and source identification as necessary. 
 
b.The Inland Aquatic Habitat monitoring program must be implemented 

by the beginning of the rainy season 2010 . 
 
B. Wet Weather MS4 Runoff Discharge Monitoring 
 
Each Copermittee must collaborate with the other Copermittees to develop, 
conduct, and report on a year-round watershed based Wet Weather MS4 Runoff 
Discharge Monitoring Program.  The monitoring program design, implementation, 
analysis, assessment, and reporting must be conducted on a watershed basis for 
each of the hydrologic units.  The monitoring program must be designed to meet 
the goals and answer the questions listed in section I above.  The monitoring 
program must include the following components; 
 
1. MS4 OUTFALL MONITORING 

 
The Copermittees must collaborate to develop and implement a monitoring 
program to characterize pollutant discharges from MS4 outfalls in each 
watershed during wet weather.  The program must include rationale and 
criteria for selection of outfalls to be monitored.  The program must, at a 
minimum, include collection of samples for those pollutants causing or 
contributing to violations of water quality standards within the watershed.  
This monitoring program must be implemented within each watershed and 
must begin no later than the 2009-2010 monitoring year. 
 
a. The program must comply with Section D of the Order for Municipal Action 

Levels (MALs).  Samples must be collected during the first 24 hours of the 
storm water discharge or for the entire storm water discharge if it is less 
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than 24 hours. 
 
1. Grab samples may be utilized only for pH, indicator bacteria, DO, 

temperature and hardness. 
 

2. All other constituents must be sampled using 24 hour composite 
samples or for the entire storm water discharge if the storm event is 
less than 24 hours. 
 

b. Sampling to compare MS4 outfall discharges with total metal MALs must 
include a measurement of receiving water hardness at each outfall.  If a 
total metal concentration exceeds a MAL, that concentration must be 
compared to the California Toxic Rule criteria and the USEPA 1 hour 
maximum concentration for the detected level of receiving water hardness 
associated with that sample.  If it is determined that the sample’s total 
metal concentration for that specific pollutant exceeds the MAL but does 
not exceed the applicable 1 hour criteria for the measured level of 
hardness, then the MAL shall be considered not exceeded for that 
measurement. 

 
 
 
a.C. Dry Weather Non-Storm Water Effluent Limits  
 
Each Permittee must collaborate with the other Permittees to conduct, and report 
on a year-round watershed based Dry Weather MS4 Runoff Discharge 
Monitoring Program.  The monitoring program implementation, analysis, 
assessment, and reporting must be conducted on a watershed basis for each of 
the hydrologic units.  The monitoring program must be designed to assess 
compliance with numeric effluent limits in section C of this Order, adopted dry 
weather Total Maximum Daily Loads Waste Load Allocations and assessment of 
the contribution of dry weather flows to 303(d) listed impairments. The monitoring 
program must include the following components; 

 
Each Permittee’s program must be designed to determine levels of pollutants in 
effluent discharges from the MS4 into receiving waters.  Each Permittee must 
conduct the following dry weather field screening and analytical monitoring tasks: 
  

a. Dry Weather Effluent Analytical Monitoring Stations 
 

(1) Stations must be major outfalls.  Other outfall points (or any 
other point of access such as manholes) identified by the 
Permittees as potential high risk sources of polluted effluent 
shall be sampled 
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(2) Each Permittee must clearly identify each dry weather effluent 
analytical monitoring station on its MS4 Map as either a 
separate GIS layer or a map overlay hereafter referred to as a 
Dry Weather Effluent Analytical Stations Map.  

 
b. Develop Dry Weather Effluent Analytical Monitoring Procedures 

Each Permittee must develop and/or update written procedures for dry 
weather effluent analytical monitoring (these procedures must be 
consistent with 40 CFR part 136), including field observations, monitoring, 
and analyses to be conducted.  At a minimum, the procedures must meet 
the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Dry weather effluent analytical 

monitoring must be conducted at each major outfalls and identified 
stations. The Permittees must sample a representative number of 
major outfalls and identified stations.  The sampling must be done to 
assess compliance with dry weather non-storm water numeric effluent 
limits pursuant to section C of this Order. at least once between May 
1st and September 30th of each year and at least once between 
October 1st and April 30th.  All Mmonitoring conducted must between 
October 1st and April 30th must be preceded by a minimum of 72 hours 
of dry weather. 
 

(2) If ponded MS4 runoff discharge is observed at a dry weather effluent 
analytical monitoring station, make observations and collect at least 
one (1) grab sample.  If flow is evident, composite samples must be 
taken flow must be estimated and a grab sample must be taken.  
Record flow estimation (i.e., width of water surface, approximate depth 
of water, approximate flow velocity, flow rate). 
 

(5)Criteria must include evaluation of LC50 levels for toxicity to appropriate 
test organisms 
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DISCUSSION: 

Revised Tentative Order No. R9-2009-0002, the Orange County Storm Water 
Permit, (formerly known as Tentative Orders Nos. R9-2007-0002 and R9-2008-
0001) was distributed for review on March 13, 2009 by the California Regional 
Water Quality Control Board, San Diego Region (Regional Board).  This is the 
fourth draft of the Orange County MS4 permit intended to replace Order No. R9-
2002-001, which was adopted on February 13, 2002.  A public hearing is 
scheduled to be held on July 1, 2009 at the Ocean Institute in Dana Point.  
Written comments received by May 15, 2009 will be provided with a written 
response prior to the public hearing.  Written comments or testimony received by 
5:00 PM, on June 19, 2009 will be provided to the Regional Board members for 
their review prior to the July 1, 2009 public hearing. The Regional Board will also 
consider oral statements at the public hearing. The Regional Board has the 
option of closing the public comment period at the July 1, 2009 meeting or within 
a specified time period following the meeting. 

CHANGES:   

This document summarizes the significant changes found in Revised Tentative 
Order R9-2009-0002 when compared to the previous Revised Tentative Order 
R9-2008-0001 and provides a basis for those changes.  This Supplemental Fact 
Sheet has been released to provide a basis for changes and is not intended to 
replace the Tentative Fact Sheet for Order R9-2009-0002, of which a 
redline/strikeout version will be released.  This document has been updated in 
redline strikeout and organized by topic. 
 
FINDINGS: 
Findings of Tentative Order R9-2009-0002 have been modified from Tentative 
Order R9-2008-0001 to provide clarification and address new requirements.  
New and significantly modified findings of the Tentative Order are provided and 
discussed below. 
 

I. URBAN RUNOFFGENERAL CHANGES 

 
Removal of “Urban”: The term urban runoff has been removed throughout 
Tentative Order R9-2009-002 and replaced with storm water (wet weather) or 
non-storm water (dry weather) runoff.  This clarification is necessary to prevent 
the misunderstanding that regulation under this permit is subject only to 
urbanized areas.  The term “urban runoff” is not defined in the Code of Federal 
Regulations or Federal Register in the regulation of phase 1 MS4 discharges.     
 
The discharge of runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the Clean Water Act (CWA). The 
Permit defines runoff as all flows in a storm water conveyance system (MS4 
defined below) and consists of the following components:  
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(1) storm water (wet weather flows) and  
(2) non-storm water discharges (dry weather flows).   

 
The Permit defines an MS4 as a conveyance or system of conveyances 
(including roads with drainage systems, municipal streets, catch basins, curbs, 
gutters, ditches, man-made channels, or storm drains):  
 

(i) Owned or operated by a State, city, town, borough, county, parish, 
district, association, or other public body (created by or pursuant to 
State law) having jurisdiction over disposal of sewage, industrial 
wastes, storm water, or other wastes, including special districts 
under State law such as a sewer district, flood control district or 
drainage district, or similar entity, or an Indian tribe or an authorized 
Indian tribal organization, or designated and approved 
management agency under section 208 of the CWA that 
discharges to waters of the United States;  

 
(ii) Designated or used for collecting or conveying storm water;  

 
(iii) Which is not a combined sewer;  

 
(iv) Which is not part of the Publicly Owned Treatment Works (POTW) 

as defined at 40 CFR 122.26.    
 
Permit finding D.3.c. includes natural streams that convey runoff as part of the 
MS4.  The presence of an MS4 system is not limited to areas considered to be 
“urban” in nature.  Though the term urban is often referred to specifically as 
pertaining to cities, runoff means all flows in a storm water conveyance system, 
regardless of the location of the conveyance system.  A conveyance system 
owned or operated by a State, city, town, borough, county, parish, district, 
association, or other public body (created by or pursuant to State law), may be 
located in a setting (e.g. unincorporated area, low density residential) that is not 
considered by the public to be “urban” in nature.  These areas are contributing 
pollutants to the MS4 system that must be addressed.  The term runoff applies to 
all flows in an MS4 system, no matter where the MS4 may be located in regards 
to incorporated or unincorporated property. 
 
The Code of Federal Regulations (CFR) at 40 CFR 122.26 requires that large 
and medium MS4s obtain a permit for all discharges from their systems.  
Appendix I to 40 CFR 122 designates Orange County as having a large and 
medium MS4 requiring a permit.  The regulations do not differentiate discharges 
from urban or rural MS4 systems.  Rather, the regulations require the permit for 
all discharges from their systems.  In the Final Rule establishing the Phase 1 
storm water regulations, the USEPA clarified that all discharges are subject to a 
permit.  On page 48041 of the Final Rule, the USEPA states: 
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“EPA recognizes that some of the counties addressed by today’s rule 
have, in addition to areas with high unincorporated urbanized populations, 
areas that are essentially rural or uninhabited and may not be the subject 
of planned development.  While permits issued for these municipal 
systems will cover municipal systems discharges in unincorporated 
portions of the county (emphasis added), it is the intent of EPA that 
management plans and other components of the programs focus on the 
urbanized and developing areas of the county.” 

 
So, while the Permit covers all MS4 discharges regardless if that discharge is in 
an urban or unincorporated area; the Copermittees management program should 
focus on urbanized areas.  Due to the Permit’s requirements, the Copermittees 
management programs will naturally focus on urbanized areas.  Urbanized areas 
have more industry, construction, pollution and MS4s that require more 
inspection, maintenance, monitoring, enforcement and complaint follow-up.   
 
USEPA further clarified on page 48041 that all MS4 discharges require permit 
coverage when addressing highway MS4 systems: 
 

“[The regulations] will result in discharges from separate storm sewer 
systems serving State highways and other highways through storm 
sewers … in unincorporated portions of specified unincorporated portions 
of specified counties being included as part of the large or medium 
municipal separate storm sewer systems, since all municipal separate 
storm sewers within the boundaries of these political entities are included.” 

 
In their summary on page 48043, the USEPA states: 
 

“The definition [of MS4] provides that all systems within a geographical 
area including highways and flood controls will be covered, thereby 
avoiding fragmented and ill-coordinated programs;” 

 
Neither the State Board’s storm water permit for Caltrans (Order No. 99-06-
DWQ) nor the Los Angeles Regional Board’s draft MS4 permit for Ventura 
County include the term “urban runoff” in a significant regulatory capacity.  The 
Caltrans permit has one reference to “urban runoff” where the term is used 
interchangeably with “storm water.”  The draft Ventura permit uses the term 
“urban runoff” when referring to titles of reference documents, previously adopted 
management plans and municipal ordinances that may contain the phrase. 
 
Understandably, the Copermittees have expressed concern regarding the 
regulation of pollutants from natural, undeveloped areas that enter the MS4 in an 
unincorporated area.  The MS4 collection could change a natural sheet flow 
discharge to a concentrated point discharge.  The MS4 does not provide natural 
infiltration or other pollutant remediation that these flows would receive in an 

0005537



 

DRAFT Supplemental Fact Sheet 18 June 09 Page 4 of 51 

otherwise natural drainage system.  The MS4 may concentrate these natural 
pollutants and flows.  In some cases, the MS4 may ultimately discharge the 
elevated concentrations of natural pollutants and flow rates to waters of the US 
far from the natural pollutant and flow source, causing a condition of pollution or 
a violation of water quality standards. 

II. .MUNICIPAL ACTION LEVELSFINDINGS 

 
New Finding C.2.  Municipal storm water (wet weather) and non-storm water 
(dry weather) discharges are likely to contain pollutants that cause or threaten to 
cause an exceedance  violation of the water quality standards, as outlined in the 
Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin 
Plan). Storm Water and non-storm waterWet weather and dry weather 
discharges are subject to the conditions and requirements established in the 
Basin Plan for point source discharges. These water quality standards must be 
complied with at all times, irrespective of the source and manner of discharge. 
 
Discussion of Finding C.2.   This finding is a clarification regarding the potential 
for discharges of storm water and non-storm water to impact the Beneficial Uses 
as described in the Basin Plan.  As such these discharges require NPDES 
permits and/or Waste Discharge Requirements (WDRs) to ensure that water 
quality standards are met.  Furthermore, since discharges require NPDES 
permits and/or WDRs, the discharges are subject to the prohibitions, conditions 
and requirements of the Basin Plan. 
 
In addition, municipal discharges have been split into storm water and non-storm 
water discharges to represent the differing regulations applicable to storm water 
and non-storm water, though both types of discharges are likely to contain 
pollutants. 
 
New Finding D.1.h. This Order establishes Municipal Action Levels (MALs) for 
selected pollutants based on USEPA Rain Zone 6 (arid southwest) nationwide 
Phase I MS4 monitoring data for pollutants in storm water. The MALs were 
computed using the statistical based population approach, one of three 
approaches recommended by the State Board’s Storm Water Panel in its report, 
“The Feasibility of Numerical Effluent Limits Applicable to Discharges of Storm 
Water Associated with Municipal, Industrial and Construction Activities (June 
2006).”  MALs are identified in Section D of this Order. Copermittees shall 
implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted 
areas so as not to exceed the MALs. MALs express an integration of the 
adequacy/inadequacy of programmatic measures and BMPs required in this 
Order. The exceedance of an MAL will create a presumption that MEP control 
requirements are not being met. 
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Discussion of Finding D.1.h. Section 402(p) of the CWA states MS4 permits for 
storm water shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other 
provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.  This includes requiring numeric effluent limits for 
storm water.   MALs have been determined to be the appropriate regulatory 
measurement of achieving the Maximum Extent Practicable for reduction of 
pollutants in storm water discharges. The MAL language has been updated to 
reflect that an excursion above a MAL does not create a presumption that MEP is 
not being met.  Instead a MAL exceedance is supposed to be used by the 
Copermittee as an indication that the MS4 storm water discharge point is a 
definitive "bad actor", and the result from the monitoring needs to be considered 
as part of the iterative process for reducing pollutants in storm water to the MEP.  
The CWA defines effluent limitations as: 
“Any restriction imposed by the Director on quantities, discharge rates, and 
concentrations of pollutants which are “discharged” from “point sources” into 
“waters of the United States”…”  
A MAL is not a restriction on a quantity, rate or concentration, but is a level at 
which actions that further reduce pollutants from that discharge point need to be 
evaluated in order to reduce storm water pollutants to the MEP. Thus, MALs are 
not effluent limitations as defined by the CWC or CWA.   
 
The approach of using "action levels" is consistent with recommendations made 
by USEPA in their Interim Permitting Approach for Water Quality-Based Effluent 
Limitations in Storm Water Permits, dated August 26, 1996: 
"Under the Clean Water Act(CWA) and NPDES regulations, permitting authorities 
may employ a variey of conditions and limitations in storm water permits, 
including best management practices, performance objectives, narrative 
conditions, monitoring triggers, action levels (e.g., monitoring benchmarks, 
toxicity reduction evaluation action levels), etc., as the neccesary water-quality 
based limitations, where numeric water quality based effluent limitations are 
determined to be unnecessary or infeasible".  As such, these action levels are 
not considered numeric water quality-based effluent limits. 
 
It should be noted that a purpose of monitoring required under this and previous 
Orders is to aid in the evaluation of implemented programs and BMPs in 
reducing pollutants in storm water discharges to the MEP.  The tentative 
Monitoring and Reporting Program states: 
 
A. This Receiving Waters and Urban Runoff Monitoring and Reporting Program 
is intended to meet the following goals: 
2.Measure and improve the effectiveness of the Permittees’ urban runoff 
management programs; 
3.Assess the chemical, physical, and biological impacts to receiving waters 
resulting from  runoff discharges; 
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4.Characterize runoff discharges;  
5.Identify sources of specific pollutants; 
6.Prioritize drainage and sub-drainage areas that need management actions; 
9.Provide information to implement required BMP improvements 
 
MALs represent the lowest 10 percent of pollutant reduction for USEPA Rain 
Zone 6 all MS4 Phase I programs discharging to waters of the United States. For 
the past 4 permit cycles (19 years), Copermittees have utilized non-numerical 
limitations (BMPs) to control and abate the discharge of any pollutants in storm 
water discharges to the MEP.  Copermittees have been accorded 19 years to 
research, develop, and deploy BMPs that are capable of reducing storm water 
discharges from the MS4 to levels represented in MALs.  Municipal Action Levels 
are set at such a level that any violations  exceedance of a MALs will be causing 
or contributing to the exceedance(s) of WQOs (California Toxic Rule and Basin 
Plan Objectives) and are impairing the Beneficial Uses of waters of the State. 
indicate to the Copermittee(s) that the discharge is within the lowest 10% of 
monitored outfalls. Therefore, an exceedance of a MAL warrants priority 
consideration within the Copermittee iterative process. 
 
Compliance with MAL levels is considered at least compliant with the Maximum 
Extent Practicable (MEP) regulation for storm water.  Compliance with set MALs 
is considered MEP as 90 percent of all Phase I MS4 samples are in compliance 
with the numeric MALs, including those MS4 programs which may not be in their 
4th permit term.  Therefore, it is feasible for Copermittees to meet MALs as the 
MEP.   
 
Copermittees are required to implement ordinances to prohibit the discharge of 
pollutants into and from the MS4, as well as to actively enforce those existing 
ordinances [both of which are considered Best Management Practices (BMPs)].  
Enforcement actions (e.g. stop work orders) and the enacting of new and revised 
ordinances can be taken by any of the Copermittees to ensure the reduction of 
pollutants to the MEP.  Therefore, MAL exceedance(s) will require the 
Copermittee to evaluate and prioritize BMPs to address the MAL exceedance(s) 
to Exceedance of MALs for pollutants from the MS4 indicates that the BMPs are 
not being implemented to the MEP. 
 
New Finding E.13. Basin Plan Prohibition 5 in Attachment A of the Permit states 
"The discharge of waste to inland surface waters, except in cases where the 
quality of the discharge complies with applicable receiving water quality 
objectives, is prohibited.” Taken together with Finding C.1 and Discharge 
Prohibition 4, the Copermittees discharge from the MS4 is required to meet 
receiving water limitations. 
 
Discussion of Finding E.13. Since runoff from an MS4 contains waste, as 
defined in the CWC, and pollutants that adversely affect the quality of the waters 
of the State, the discharge of MS4 runoff is a “discharge of pollutants from a point 
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source” into waters of the U.S. as defined in the CWA.  Under the San Diego 
Region Basin Plan, the discharge of waste to inland surface waters is prohibited 
unless the discharge meets the water quality objectives of the receiving waters.  
Thus, pursuant to the Basin Plan, MS4 discharges are required to meet water 
quality objectives as outlined in the Basin Plan for the receiving water of the 
discharge
 

III. NON-STORM WATER DISCHARGESDIRECTIVES 

 
New Finding C.2.  Municipal storm water (wet weather) and non-storm water 
(dry weather) discharges are likely to contain pollutants that cause or threaten to 
cause an exceedance of the water quality standards, as outlined in the Regional 
Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan). Wet 
weather and dry weather discharges are subject to the conditions and 
requirements established in the Basin Plan for point source discharges. These 
water quality standards must be complied with at all times, irrespective of the 
source and manner of discharge. 
 
Discussion of Finding C.2.   This finding is a clarification regarding the potential 
for discharges of storm water and non-storm water to impact the Beneficial Uses 
as described in the Basin Plan.  As such these point source discharges require 
NPDES permits and/or Waste Discharge Requirements (WDRs) to ensure that 
water quality standards are met.  Furthermore, since point source discharges 
require NPDES/WDRs, the discharges are subject to the prohibitions, conditions 
and requirements of the Basin Plan. 
 
In addition, municipal discharges have been split into storm water and non-storm 
water discharges to represent the differing regulations applicable to storm water 
and non-storm water, though both types of discharges are likely to contain 
pollutants. 
 
New Finding C.14. Non-storm water (dry weather) discharges are not 
considered storm water (wet weather) discharges and therefore are not subject 
to regulation to the Maximum Extent Practicable (MEP) from CWA 
402(p)(3)(B)(iii), which is explicitly for “Municipal … and Industrial Stormwater 
Discharges (emphasis added).” Non-storm water discharges, per CWA 
402(p)(3)(B)(ii) are to be effectively prohibited unless specifically exempted. 
Exempted discharges identified as a source of pollutants are required to be 
addressed (emphasis added) through prohibition. Dry weather non-storm water 
discharges have been shown to contribute significant levels of pollutants and flow 
in arid, urban Southern California watersheds. The Copermittees have identified 
landscape irrigation, irrigation water and lawn water, previously exempted 
discharges, as a source of pollutants and conveyance of pollutants to waters of 
the United States. 
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Discussion of Finding C.14. The federal Clean Water Act (CWA) generally 
prohibits the “discharge of any pollutant” [33 U.S.C. § 1311(a)] from a “point 
source” into the navigable waters of the United States [33 U.S.C. § 1362(12)(A)]. 
A National Pollutant Discharge Elimination System (NPDES) permit can be 
obtained pursuant to CWA section 402 that allows conditionally for the discharge 
of some pollutants [33 U.S.C. § 1342(a)(1)]. The CWA defines point sources as  

“discernible, confined and discrete conveyances, including but not limited 
to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure” such as 
a pipe, ditch, container, rolling stock, concentrated animal feeding 
operation, landfill leachate collections system, vessel or other floating craft 
from which pollutants are or may be discharged.” 33 U.S.C. § 1362; 40 
CFR 122.2.  

 
The CWA and the California Water Code (CWC) contain specific provisions on 
how wastewater discharges from point sources are to be permitted.  The 
discharge of runoff from a Municipal Separate Storm Sewer System (MS4) is a 
“discharge of pollutants from a point source” into waters of the U.S. as defined in 
CWA Section 402.  The permit defines MS4 Runoff as all flows in a storm water 
conveyance system and consists of storm water (wet weather flows) and non-
storm water discharges (dry weather flows). Furthermore, storm water and non-
storm water discharges contain waste, as defined in the CWC, and pollutants 
that adversely affect the quality of the waters of the State.  The U.S. EPA defines 
storm water as “storm water runoff, snow melt runoff and surface runoff and 
drainage” related to storm events or snow melt (40 CFR 122.26(b)(13); 55 Fed. 
Reg. 47990, 47995). 
 
Federal regulations specifically identify non-storm water discharges as not 
relating to precipitation events and include runoff from fire fighting flows, 
landscape irrigation and rising ground water.  Initial comments to the federal 
regulations felt that these types of non-storm water discharges were originally 
viewed as not likely to have any significant environmental impacts and thus 
requested to be included as storm water (see Federal Register, Vol. 55, No. 222, 
pgs. 47995 and 48037).  To the contrary, the USEPA did not agree with the 
comments and the Federal Register states that “Congress did not intend that the 
term storm water be used to describe any discharge that has a de minimis 
amount of pollutants, nor did it intend for section 402(p) to be used to provide a 
moratorium from permitting other non-storm water discharges” [55 Fed. Reg. 
47995-96) Instead, non-storm water discharges are Illicit Discharges except for 
specific discharges identified under 40 CFR 122.26(b) that are not thought to be 
causing or contributing to a condition of pollution and are therefore exempted 
from prohibition.       
 
Under CWA 402(p) for Municipal and Industrial Stormwater (emphasis added) 
Discharges, the CWA states that for (B) Municipal Discharge: permits for 
discharges from municipal storm sewers – (ii) shall include a requirement to 
effectively prohibit non-stormwater discharges into the storm sewers; and (iii) 
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shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants.  To “effectively prohibit” means that the Permittee is to eliminate 
discharges into and from the MS4 unless specifically authorized under an 
NPDES permit independent of the MS4 permit (55 Fed. Reg. 47995). 
 
Non-storm water (dry weather) discharges are not considered a storm water (wet 
weather) discharges and therefore are not subject to regulation to the Maximum 
Extent Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for 
“Municipal and Industrial  Stormwater Discharges (emphasis added)”.  Non-storm 
water discharges, per CWA 402(p)(3)(B)(ii) are to be effectively prohibited unless 
specifically exempted (see below).  Further, 40 CFR 122.26(d)(2)(iv)(B)(1) 
requires this prohibition of illicit non-storm water discharges be addressed 
(emphasis added) by:  

“implementing and enforcing an ordinance, order or similar means to 
prevent illicit discharges to the municipal separate storm sewer system .”   

 
Furthermore, under 40 CFR 122.44: for establishing limitations, standards and 
other permit conditions applicable to NPDES programs administered by the 
State, 40 CFR 122.44(k) addresses the use of Best Management Practices 
(BMPs) to control or abate the discharge of pollutants.  Non-numerical limitations 
such as BMPs to control or abate the discharge of pollutants may be authorized 
only where (2) authorized under section 402(p) of the CWA for control of storm 
water discharges (emphasis added); or where (3) numeric limits are infeasible or 
where (4) the practices are reasonably necessary to achieve effluent limitations 
and standards or to carry out the purposes and intent of the CWA.  
 
Best Management Practices (BMPs) are defined in 40 CFR 122.2 as “schedules 
of activities, prohibition of practices, maintenance procedures, and other 
management practices to prevent or reduce the pollution of waters of the United 
States.”  As described, the prohibition of illicit non-storm water discharges is a 
BMP prohibitive practice to prevent the discharge of pollution from the MS4 into 
waters of the United States.  In addition, the identification of an exempted non-
storm water discharge as a source of pollutants and subsequent mechanism of 
prohibition of that discharge would be classified as a BMP. 
 
Municipal Separate Storm Sewer Conveyance System permits are required to 
effectively prohibit non-storm water discharges into the MS4.  For the past 4 
permit cycles (19 years), non-numerical limitations (BMPs), including Illicit 
Discharge Detection and Elimination, have been used to control and abate the 
discharge of any pollutants in non-storm water discharges.   
 
In 1987, the United States Clean Water Act was amended to include Section 
402(p)(3)(B)(iii) which is explicitly for Municipal and Industrial Stormwater 
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Discharges: 
 

“Permits for discharges from municipal Storm sewers … shall include a 
requirement to effectively prohibit non-stormwater discharges into the 
storm sewers;” 

 
In 1987 the CWA was amended to include provisions that specifically concerned 
NPDES permitting requirements for storm sewer discharges from the MS4.  
Section 402(p), for Municipal and Industrial Stormwater Discharges, regulates 
the discharge of storm water from a point source, the municipal separate storm 
sewers.  Storm water means storm water runoff, snowmelt runoff, and surface 
runoff and drainage (related to precipitation events, see 40 CFR 122.26(b)(13) 
and 55 Fed Reg 4790, 47995-96). 
 
Section 402(p)(3)(B), permit requirements for municipal discharges, states that 
municipal storm water NPDES permits: 

“(i) may be issued on a system- or jurisdiction-wide basis; 
(ii) shall include a requirement to effectively prohibit non-stormwater 
discharges into the storm sewers; and 
(iii) shall require controls to reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other 
provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.” 

 
Thus, non-storm water discharges into, through and thus from the MS4 are not 
covered under 402(p)(3)(B)(iii), as they are required to be effectively prohibited, 
not reduced to the maximum extent practicable.  This is, in effect, a narrative 
prohibition of discharge.  The Federal Register (Vol. 55, No. 222, page 47995) 
provides further clarification regarding non-storm water discharges, defined as 
“Illicit Discharges”: 

“Today’s rule defines the term “illicit discharge” to describe any discharge 
through a municipal separate storm sewer system that is not composed 
entirely of storm water and that is not covered by an NPDES permit.  Such 
illicit discharges are not authorized under the Clean Water Act.  Section 
402(p(3)(B) requires that permits for discharges from municipal separate 
storm sewers require the municipality to “effectively prohibit” non-storm 
water discharges from the municipal separate storm sewer…Ultimately, 
such non-storm water discharges through a municipal separate storm 
sewer must either be removed from the system or become subject to an 
NPDES permit.” 

The Federal Register (47995-47996) goes on to state that: 
“Congress did not intend that the term storm water be used to describe 
any discharge that has a de minimis amount of pollutants, not did it intend 
for section 402(p) to be used to provide a moratorium from permitting 
other non-storm water discharges.” 
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Those wishing to continue non-storm water discharges into (and thus through 
and from) the MS4 are required to obtain coverage under a separate NPDES 
permit, pursuant to section 402, not 402(p).  The federal regulations (40 CFR 
122.26(d)(vi)(2)(B)) require that the municipal separate storm sewer discharger: 

“Prohibit through ordinance, order or similar means, illicit discharges to 
the municipal separate storm sewer.”   

 
However, the Federal Register (55, page 48037) and 40 CFR 122.26(d)(iv)(B) 
clarify that certain components and categories of discharges are not required to 
be prohibited.  The Code of Federal Regulations requires the discharger have: 

“…a program, including inspections, to implement through ordinance, 
orders or similar means to prevent illicit discharges to the municipal 
separate storm sewer system; this program shall address all types of illicit 
discharges, however, the following category of non-storm water 
discharges or flows shall only be addressed where such discharges are 
identified by the municipality as sources of pollutants to the United States: 
water line flushing, landscape irrigation, diverted stream flows, rising 
ground waters, uncontaminated groundwater infiltration (as defined at 40 
CFR 35.2005(20) to separate storm sewers, uncontaminated pumped 
groundwater,…” 

As such, the identification of any of these categories as a source of pollutants 
requires them to be addressed as illicit discharges, which are not authorized 
under the CWA, and are required to be “effectively prohibited” via ordinance, 
order or similar means. 
 
Separate permits for discharges to the municipal storm sewer system can be 
obtained.  The Federal Register (55, page 48037) states that: 

“Permits for such discharges must meet applicable technology-based and 
water quality-based requirements of Sections 402 and 301 of the CWA.  If 
the permit for a non-storm water discharge to a municipal separate storm 
sewer contains water quality-based limitations, then such limitations 
should generally be based on meeting applicable water quality standards 
at the boundary of the State established mixing zone (for States with 
mixing zones) located in the receiving waters of the United States.” 

The Regional Board and State Board have issued multiple permits for non-storm 
water discharges into MS4 systems, including R9-2008-0002 (extracted 
groundwater), R9-2002-0020 (hydrostatic discharge) and 2006-008 DWQ (utility 
vaults), pursuant to section 402 of the CWA.  These discharges are required to 
meet limitations upon discharge into the MS4 system. 
 
The Federal Register (55, page 48037) provides additional clarification on how 
non-storm water discharges from the MS4 are to be regulated: 

“Conveyances which continue to accept other “non-storm water” 
discharges (e.g. discharges without an NPDES permit) with the exceptions 
noted above (exempted discharges that are not a source of pollutants) do 
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not meet the definition of municipal separate storm sewer and are not 
subject to 402(p)(B) of the CWA unless such discharges are issued 
separate NPDES permits.  Instead, conveyances which continue to accept 
non-storm water discharges which have not been issued separate NPDES 
permits are subject to sections 301 and 402 of the CWA.” 

 
As such, non-storm water discharges that occur are not subject to the MEP 
standard under 402(p), as 402(p) is for storm water discharges.  Any non-storm 
water discharges from the MS4 that occur are: 

i) illicit discharges;  
ii) exempted categories that are not a source of pollution; and/or 
iii) discharges subject to a separate NPDES permit under section 402 

of the CWA.   
Owners and operators of the MS4 (dischargers) cannot passively receive 
discharges from third parties (Federal Register 68766) and thus are responsible 
for the discharge of non-storm water from their MS4, and the discharge of non-
storm water from the MS4 that is a source of pollutants is considered an illicit 
discharge, which is not authorized under the CWA.  Such discharges are 
required to be prohibited or subject to a NPDES permit under section 402 of the 
CWA.  They are not to be reduced to the maximum extent practicable under 
402(p)(B)(iii).  Additionally, the Director (in California the State acts as Director) 
may include include permit conditions that either require municipalities to prohibit 
or otherwise control any exempted non-storm water discharges where 
appropriate, even if not identified by the municipality as an illicit discharge (55 
Fed Reg 48037). 
  
For the last 19 years1, Southern Orange County NPDES permits for discharges 
of runoff (non-storm water and storm water) have required Copermittees 
(dischargers) to prohibit non-storm water discharges into (thus through and from) 
their MS4 systems, implement a program to prevent illicit discharges, and 
monitor to identify illicit discharges and exempted discharges that are a source of 
pollution.  These measures are considered Best Management Practices (BMPs, 
see 40 CFR 122.2), are required under 402(p), and are considered by USEPA to 
be an interim approach to permitting non-storm water discharges from the MS4 in 
accordance with section 402 of the CWA. 
 
For NPDES permits under 402 of the CWA, the Code of Federal Regulations 
(122.44(k)) clarify that a discharger may utilize BMPs to control or abate the 
discharge of pollutants when: 

“(1) Authorized under section 304(e) of the CWA for the control of toxic 
pollutants and hazardous substances from ancillary industrial activities; 
(2) Authorized under section 402(p) of the CWA for the control of storm 
water discharges; 

                                            
1
 Order 90-38, July 16, 1990 

Order 96-03, August 08, 1996 
Order 2002-0001, February 13, 2002 
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(3) Numeric limits are infeasible; or 
(4) The practices are reasonably necessary to achieve effluent limitations 
and standards or to carry out the purposes and intent of the CWA.” 

 
As BMPs have been utilized by the discharges for the past 19 years, the 
Regional Board has evaluated (in accordance with 40 CFR 122.44(d)(1)) past 
and existing controls (BMPs), non-storm water effluent monitoring results, the 
sensitivity of the species in receiving waters (e.g. endangered species), and the 
potential for effluent dilution, and has determined that BMPs are not sufficient to 
protect water quality standards as non-storm water discharges from the MS4 
continue to cause, have the reasonable potential to cause, or contribute to 
excursions above applicable water quality criteria.  Thus, numeric effluent 
limitations have been established in accordance with federal regulations under 
40 CFR 122.44 to control the discharge of pollutants to protect water quality 
standards (see the Directives portion of the Supplemental Fact Sheet for further 
information). 
Order 90-38, adopted on July 16, 1990 was the first MS4 permit for southern 
Orange County.  This permit required the elimination of non-stormwater 
discharges in the shortest time practicable, and in no case later than July 16, 
1995. 
 

Order 90-38, Section V.C “The Permittees shall effectively eliminate all 
identified illegal/illicit discharges in the shortest time practicable, and in no 
case later [than] July 16, 1995 … The following discharges shall not be 
considered illegal/illicit discharges provided the discharges do not cause 
or contribute to violations of water quality standards and are not significant 
contributors of pollutants to waters of the United States: discharges 
composed entirely of stormwater, discharges covered under an NPDES 
permit, …” 

 
Although stormwater discharges are listed as not being considered a illegal/illicit 
discharge, non-stormwater discharges are not listed and therefore are 
considered an illegal/illicit discharge under Order 90-38. 
 
Order 96-03, adopted on August 8, 1996, replaced Order 90-38 and prohibited 
non-storm water discharges in slightly different language: 
 

Order 96-03 Section III.5 “Non-storm water discharges from public agency 
activities into waters of the U.S. are prohibited unless the non-storm water 
discharges are permitted by an NPDES permit or are included in item 3, 
above…” 

 
Order R9-2002-0001, adopted on February 13 2002, replaced Order 96-03.  
While numeric effluent limits on non-stormwater dry weather discharges were not 
required in R9-2002-001, the previous order did require prohibition of non-storm 
water discharges in almost identical language to the current revision of the  
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tentative Order: 
 

R9-2002-0001 Section B.1 “Each Copermittee shall effectively prohibit all 
types of non-storm water discharges into its Municipal Separate Storm 
Sewer System (MS4) unless such discharges are either authorized by a 
separate NPDES permit; or not prohibited in accordance with B.2 and B.3 
below.”  

 
Copermittees have been accorded ample opportunity to eliminate unauthorized 
non-storm water discharges from the MS4 that are causing or contributing to the 
exceedance(s) of WQOs, including the identification of any exempted discharges 
as a source of pollutants.  To date, however, dry weather receiving water 
monitoring conducted by Copermittees has shown consistent exceedances of 
Basin Plan Objectives (BPOs) and the California Toxic Rule (CTR) for pollutants 
consistently found to be present in runoff from MS4 systems.  Furthermore, 
multiple receiving waters within the Copermittees jurisdiction are 303(d) listed for 
pollutants whose known source includes wet and dry weather runoff.  Those 
pollutants include: Indicator Bacteria, Phosphorous, Toxicity and Turbidity.  
Additional 303(d) listings within the Copermittees jurisdiction for 
Benzo(b)fluoranthene, Dieldrin, Sediment Toxicity, Chlorides, Sulfates and DDE 
have a source that has yet to be determined.   
 
Given the ineffectiveness to date of BMPs in controlling and abating 303(d) listed 
pollutants in non-storm water discharges (see above), numeric effluent limitations 
on those pollutants are necessary to protect the Beneficial Uses of Waters of the 
State from point source dry weather non-storm water runoff as established by 40 
CFR 122.44(k).  Furthermore, imposition of non-storm water NELs provide a 
quantitative assessment of the assumption that exempted non-storm water 
discharges are not causing or contributing to a condition of pollution or an 
exceedance of water quality standards.  USEPA guidance2 on water quality 
based effluent limitations in storm water permits states:  

“Numeric water quality-based effluent limitations provide a greater degree 
of confidence that a discharge will not cause or contribute to an 
exceedance of the water quality standards, because numeric water 
quality-based effluent limitations are derived directly from the numeric 
component of those standards.  In addition, numeric water quality-based 
effluent limitations can avoid the expense associated with overly protective 
treatment technologies  because numeric water quality-based effluent 
limitations provide a more precisely quantified target for Permittees.” 
 

Non-storm water NELs also can provide a greater degree of confidence for the 
Copermittee that they are in compliance with the Permit requirements rather than 
the current resource intensive and judgement based determination of compliance 
with the current narrative effluent limitations.  The 303(d) listing of those 

                                            
2
 United States Environmental Protection Agency, “Interim Permitting Approach for Water Quality-

Based Effluent Limitations in Storm Water Permits”, 61 FR 43761, August 1996. 
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pollutants and the subsequent identification of MS4 runoff as a source of 
pollutants has established reasonable potential and the necessity for water 
quality based effluent limits (WQBELs) to be developed.  Per 40 CFR 
122.44(d)(1), WQBELS apply when there is reasonable potential for Water 
Quality Standards (WQS) to be exceeded. 
 
Additionally, dry weather loading of pollutants from natural, undeveloped areas in 
Southern California has been shown to typically be one to two orders of 
magnitude lower than the contribution from developed areas.3 Dry weather flows 
have been shown to account for 10 to 57 percent of total annual volume in arid, 
developed Southern California watersheds.4,5 Dry weather runoff from developed 
areas (i.e. streets, parking lots and irrigated landscapes) is likely to contain 
pesticides, persistent organic pollutants, heavy metals, nutrients, bacteria and 
sediments.6,7,6  In arid, developed watersheds dry weather loading can contribute 
a significant percentage of the total annual pollutant load for metals and 
nutrients.  Dry weather loading has been shown to contribute 20 to 50 percent of 
total trace metals and up to 24 percent of total nutrients annually.7,8  Dry weather 
non-storm water loading of trace metals occurs predominately in the dissolved 
form, which has a higher bioavailability to organisms than wet weather metals, 
which are predominantly particle-bound.  Consequently, BMPs implemented that 
focus on removal of suspended solids and prevention of sediment runoff during 
storm flows are likely to have little effect on removing dry weather trace metals.7,8  
 
Current Region-wide Bioassessment data indicates roughly 75 percent of 
streams have impaired (poor or very poor) Index of Biotic Integrity (IBI) scores, 
which is in part due to water chemistry.7  Bioassessment monitoring from Fall 
2006/Spring 2007, done by Copermittees as required under Order R9-2002-001, 
showed all sites, excluding reference sites, as having “Poor” or “Very Poor” IBI 
scores.  Reference sites were either “Fair” or “Good.” 8  However, Southern 
California studies indicate that 10 percent of storm drains contribute up to 85 
percent of dry weather loads.9  This indicates that a relatively small level of effort 
can result in significant improvements in water quality. 
 

                                            
3
 Stein E.D. and V.K. Yoon 2007.  Dry Weather Flow Contribution of Metals, Nutrients, and Solids from 

Natural Catchments.  Water, Air, & Soil Pollution. Vol. 190. 
4
 McPherson, T.N., Burian, S.J., Turin, H.J., Stenstrom, M.K. and I.H. Suffet. 2002.  Comparison of the 

pollutant loads in dry wet weather runoff in a Southern California urban watershed.  Water Science and 
Technology. Vol. 45, no. 9. 
5
 Stein E.D. and D. Ackerman 2007. Dry Weather Water Quality Loadings in Arid, Urban Watersheds of the 

Los Angeles Basin, California, USA.  Journal of the American Water Resources Association.  Vol. 43, Iss. 2. 
6
 Hipp, B., Alexander, S. and T. Knowles. 1993. Use of resource-efficient plants to reduce nitrogen, 

phosphorus, and pesticide runoff in residential and commercial landscapes. Water Science and Technology. 
Vol. 28, no. 3-5. 
7
 Busse, L. , Gibson, D., Pohlman, A. and K. A. Voss. Biotic Integrity of streams in San Diego since 1998. 

FOURTH BIENNIAL CALIFORNIA NONPOINT SOURCE POLLUTION CONFERENCE, MAY 5-7, 2008. 
8
 November 15, 2007. 2006-2007 Unified Annual Progress Report Program Effectiveness 

Assessment (San Diego Region). 
9
 Stein E.D. and L.L. Tiefenthaler 2005. Dry-Weather Metals and Bacteria Loading in an Arid, Urban 

Watershed: Ballona Creek, California. Water, Air, & Soil Pollution. Vol. 164.  
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As discussed above, 40 CFR 122.26(d)(2)(iv)(B)(1) allows for certain exempted 
non-storm water discharges into and from the MS4 (e.g. rising ground water).  If 
any exempted discharges, however, are identified as a source of pollutants, they 
are required to be addressed (emphasis added) as illicit discharges through 
prohibition.  Non-storm water discharges are not subject to MEP, and should either 
be prohibited and addressed via ordinance, order or similar means or exempted 
under the 40 CFR 122.26(d)(2)(iv)(B)(1) exemption list if not identified as a source 
of pollutants.   The prohibition of previously exempted discharges of non-storm 
water to waters of the United States from an MS4, conforms with United States 
Code requirements for standards and enforcement for effluent limitations to meet 
water quality standards (33 U.S.C. 1311(b)(1)(C)). 
 
The Federal Register (Vol. 55, No. 222, pg. 48037) makes it clear that 
municipalities are to have a management system in place that addresses 
exempted non-storm water discharges found to be a source of pollutants to 
waters of the United States.  Furthermore, the Director (in California the State 
acts as Director) may include permit conditions that either require municipalities 
to prohibit or otherwise control any exempted non-storm water discharges where 
appropriate.  
 
To date the Copermittees have identified overspray and drainage from potable and 
reclaimed water landscape irrigation as a substantial source and conveyance 
mechanism for pollutants into waters of the United States.  Irrigation runoff into the 
MS4, as identified by the Copermittees, is a source of pollutants to waters of the 
United States, and is required to be addressed (emphasis added) as an illicit 
discharge per 40 CFR 122.26(d)(2)(iv)(B)(1) by prohibition through implementing 
and enforcing an ordinance, order or similar means. The Copermittees have 
identified irrigation water as a source of pollutants and conveyance of pollutants 
to waters of the United States, when applied improperly in excess and therefore 
enters the MS4, in the following documents: 
 

• Per requirements of 401 Water Quality Certification 02C-055, the County 
of Orange conducted a Drainage Area Reconnaissance and Urban 
Runoff Characterization study.  From the reconnaissance and 
characterization, the County of Orange determined that: 

 
“…water quality results provided two important findings.”  First, 
“analytical data strongly indicates that irrigation overspray and 
drainage constitutes a very substantial source and conveyance 
mechanism for fecal indicator bacteria into Aliso Creek, and suggests 
that reduction measures for this source of urban runoff could provide 
meaningful reduction in bacteria loading to the stream.”   

 
• Aliso Creek, currently 303(d) listed as impaired for Indicator Bacteria, is 

included in the Bacteria Project I TMDL adopted by the Regional Board on 
December 12, 2007.  Secondly, reclaimed water high in electrical 
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conductivity and Nitrate was indicated as:  
“…the source water at three of the excessive runoff locations 
(P1,P2,J01).  These dissolved nitrogen concentration and flow 
rates create relatively high nitrogen loadings, which have the 
potential to contribute to undesirable levels of periphytic algal 
growth in Aliso Creek.” 

 
• On November 15, 2007 the Unified Annual Progress Report Program 

Effectiveness Assessment for the 2006-2007 reporting period was 
submitted by the Copermittees.  Within the report, the Copermittees 
demonstrate that a “wide range of constituents exceeded the tolerance 
interval bounds”, including orthophosphate.  Tolerance interval bounds are 
pollutant levels set by the Copermittees that represent when a problem 
may be occurring.  These tolerance levels sometimes equate with Basin 
Plan Objectives (BPOs) and California Toxic Rules (CTR) and USEPA 
Criteria. The report states that “high levels of orthophosphate 
concentration are most likely the result of fertilizer runoff or reclaimed 
water runoff”.  Aliso Creek is currently 303(d) listed as impaired for 
phosphorous. 

 
• On November 15, 2007 the Watershed Action Plan Annual Report(s) 

for the 2006-2007 reporting period was submitted by the County of 
Orange, Orange County Flood Control District and Copermittees within the 
San Juan Creek, Laguna Coastal Streams, Aliso Creek, and Dana Point 
Coastal Streams Watersheds.  San Juan Creek, Laguna Coastal Streams, 
Aliso Creek and Dana Point Coastal Streams are all currently 303(d) listed 
as impaired for Indicator Bacteria within their watersheds and/or in the 
Pacific Ocean at the discharge points of their watersheds.  These 
locations are included in the Bacteria Project I TMDL adopted by the 
Regional Board on December 12, 2007.  The Copermittees, within their 
Watershed Action Strategy Table for Fecal Indicator Bacteria  

“Support programs to reduce or eliminate the discharge of 
anthropogenic dry weather nuisance flow throughout the […] 
watershed.  Dry weather flow is the transport medium for bacteria 
and other 303(d) constituents of concern”.  Additionally, they state 
that “conditions in the MS4 contribute to high seasonal bacteria 
propagation in-pipe during warm weather.  Landscape irrigation is a 
major contributor to dry weather flow, both as surface runoff due to 
over-irrigation and overspray onto pavements; and as subsurface 
seepage that finds its way into the MS4.”       

 
• In 2006, the State Water Quality Control Board (State Board) allocated 

Grant funding to the SmartTimer/Edgescape Evaluation Program 
(SEEP).  Project partners include the following Copermittees: the Cities of 
Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Nigel, 
Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita and 
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San Juan Capistrano.  Also included in the study were the Metropolitan 
Water District of Southern California, the Department of Agriculture and 
ten south Orange County water districts.  The project targets irrigation 
runoff by retrofitting existing development and documenting the 
conservation and runoff improvements.  The Grant Application states that: 

“Irrigation runoff contributes flow & pollutant loads to creeks and 
beaches that are 303(d) listed for bacteria indicators.”  

Furthermore, the grant application states: 
“Regional program managers agree that the reduction and/or 
elimination of irrigation-related urban flows and associated pollutant 
loads may be key to successful attainment of water quality and 
beneficial use goals as outlined in the San Diego Basin Plan and 
Bacteria TMDL over the long term.”   

This is reinforced in the project descriptions and objectives:  
“Elevated dry-weather storm drain flows, composed primarily in the 
South Orange County Region of landscape irrigation water wasted 
as runoff, carry pollutants that impair recreational use and aquatic 
habitats all along Southern California’s urbanized coastline.  Storm 
drain systems carry the wasted water, along with landscape derived 
pollutants such as bacteria, nutrients and pesticides, to local creeks 
and the ocean.  Given the local Mediterranean climate, excessive 
perennial dry season stream flows are an unnatural hydrologic 
pattern, causing species shifts in local riparian communities and 
warm, unseasonal contaminated freshwater plumes in the near-
shore marine environment”.   

The basis of this grant project, conducted by the Copermittees and additional 
water use partners, is that over-irrigation (landscape irrigation, irrigation water 
and lawn watering) into the MS4 is a source and conveyance of pollutants.  In 
addition, they indicate that this alteration of natural flows is impacting the 
Beneficial Uses of Waters of the State and U.S. 
 
New Finding E.13. Basin Plan Prohibition 5 in Attachment A of the Permit states 
"The discharge of waste to inland surface waters, except in cases where the 
quality of the discharge complies with applicable receiving water quality 
objectives, is prohibited.” Taken together with Finding C.1 and Discharge 
Prohibition 4, the Copermittees discharge from the MS4 is required to meet 
receiving water limitations. 
 
Discussion of Finding E.13. Since runoff from an MS4 contains waste, as 
defined in the CWC, and pollutants that adversely affect the quality of the waters 
of the State, the discharge of MS4 runoff is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA.  Under the San Diego 
Region Basin Plan, the discharge of waste to inland surface waters is prohibited 
unless the discharge meets the water quality objectives of the receiving waters.  
Thus, pursuant to the Basin Plan, MS4 discharges are required to meet water 
quality objectives as outlined in the Basin Plan for the receiving water of the 
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discharge. 
 
New Finding E.13 
This Order includes WQBELs for non-storm water discharges from the MS4.  
WQBELs included in this Order have been established for pollutants which have 
the reasonable potential to cause or contribute to an excursion of numeric or 
narrative water quality criteria as outlined in the Basin Plan, Water Quality 
Control Plan for Ocean Waters of California (Ocean Plan), and State Policy for 
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, 
and Estuaries of California (State Implementation Policy or SIP).  This is 
consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region.  NPDES regulations require that 
all permit limits be expressed, unless impracticable, as both average monthly 
limits (AMEL) and maximum daily limits (MDEL) for all discharges other than 
privately owned treatment works (40 CFR 122.45(d)). 
 
Discussion of Finding E.13 
Similar Orders addressing non-storm water discharges, including discharges that 
are into and from MS4 systems, have been issued containing receiving water 
and/or effluent limitations.  These include General Orders for discharges from a 
variety of sources into a wide range of receving waters.  Orders include, but are 
not limited to, Order No. R9-2002-0020, R9-2008-0002, 2006-008 DWQ, 2004-
0009 DWQ, and 2004-0008 DWQ. 
 

IV. NEW AND EXISTING DEVELOPMENT 

 
Revised Finding D.1.f. Runoff needs to be addressed during the three major 
phases of urban development (planning, construction, and use) in order to reduce 
the discharge of pollutants from storm water to the MEP, eliminate pollutants in dry 
weather flows and protect receiving waters. Urban development which is not 
guided by water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can 
negatively impact receiving water beneficial uses. Construction sites without 
adequate BMP implementation result in sediment runoff rates which greatly 
exceed natural erosion rates of undisturbed lands, causing siltation and 
impairment of receiving waters. Existing urban development generates substantial 
pollutant loads which are discharged in urban runoff to receiving waters. 
 
Discussion of Finding D1.f. This Finding has been changed to reflect storm 
water and non-storm water regulations. See discussion of Finding C.14 above. 
 
Revised Finding D.2.c. Use of Low-Impact Development (LID) site design BMPs 
at new development, redevelopment and retrofit projects can be an effective 
means for minimizing the impact of runoff discharges from the development 
projects on receiving waters. LID is a site design strategy with a goal of 
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maintaining or replicating the pre-development hydrologic regime through the use 
of design techniques. LID site design BMPs help preserve and restore the natural 
hydrologic cycle of the site, allowing for filtration and infiltration which can greatly 
reduce the volume, peak flow rate, velocity, and pollutant loads of runoff. Current 
runoff management, knowledge, practice and technology has resulted in the use 
of LID BMPs as an acceptable means of meeting the MEP standard. 
 
Discussion of Finding D.2.c. The Clean Water Act (CWA) is the cornerstone of 
surface water quality protection in the United States. (The Act does not deal 
directly with ground water nor with water quantity issues.) The statute employs a 
variety of regulatory and nonregulatory tools to sharply reduce direct pollutant 
discharges into waterways, and manage polluted runoff. These tools are 
employed to achieve the broader goal of restoring and maintaining the chemical, 
physical, and biological integrity of the nation's waters so that they can support 
the protection and propagation of fish, shellfish, wildlife and recreation in and on 
the water. 
 
Increasing the volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas will eventually greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads and 
volume while simultaneously increasing impervious area.  Impervious surfaces 
can neither absorb water nor remove pollutants and thus lose the purification and 
infiltration provided by naturally vegetated soil.  Furthermore, impervious 
surfaces tend to concentrate pollutants on the top of the surface that are then 
washed off into the MS4 and waters of the State in a concentrated manner.  The 
use of Low-Impact Development (LID) site design BMPs can be an effective 
means of minimizing the impact of runoff discharges on receiving waters.  By 
reducing water pollution, reducing runoff and increasing groundwater recharge, 
LID helps to improve the quality of receiving surface waters, stabilize the flow 
rates of receiving waters (preventing downstream hydromodification), reduce 
downstream flooding and protect and enhance water supply sources.  Current 
runoff management, knowledge, practice and technology has resulted in the use 
of LID BMPs as an acceptable means of meeting the MEP standard for storm 
water treatment.   
 
Effective Impervious Area (EIA) is the portion of the impervious area or pervious 
area incapable of retaining, infiltrating or evaporating design storm flow that is 
hydrologically connected via sheet flow or a discrete hardened conveyance to a 
drainage system or a receiving water body.  In the interim, EIA has been added 
as a metric to protect the Beneficial Uses of waters of the State. 
 
Current municipal codes may oppose or hinder the design, use and 
implementation of specific elements of LID.  These codes include, but are not 
limited to, emergency services access requirements, building landscape 
ordinances, building height limits and parking space requirements.  It is essential 
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for Copermittees to work with other responsible agencies and/or update codes 
that have the potential to impact the use of LID. 
 
The Local Government Commission, a non-profit organization working to build 
livable communities, developed a set of principles known as the Ahwahnee 
Water Principles for Resource-Efficient Land Use10 that provide the opportunity to 
reduce costs and improve the reliability and quality of our water resources.  
Implementation of LID incorporates several of the Ahwahnee principles such as: 
 

1.  “Community Design should be compact, mixed use, walkable and 
transit-oriented so that urban runoff pollutants are minimized and the open 
lands that absorb water are preserved to the maximum extent possible.” 
3.  “Water holding areas such as creek beds, recessed athletic fields, 
ponds, cisterns, and other features that serve to recharge groundwater, 
reduce runoff, improve water quality and decrease flooding should be 
incorporated into the urban landscape.” 
4.  “All aspects of landscaping from the selection of plants to soil 
preparation and the installation of irrigation systems should be designed to 
reduce water demand, retain runoff, decrease flooding, and recharge 
groundwater.” 
5.  “Permeable surfaces should be used for hardscape.  Impervious 
surfaces such as driveways, streets, and parking lots should be minimized 
so that land is available to absorb storm water, reduce polluted urban 
runoff, recharge groundwater and reduce flooding.” 

 
New Finding D.2.g. The increased volume, velocity, frequency and discharge 
duration of storm water runoff from developed areas has the potential to greatly 
accelerate downstream erosion, impair stream habitat in natural drainages, and 
negatively impact beneficial uses. Development and urbanization increase 
pollutant loads in storm water and volume of storm water runoff. Impervious 
surfaces can neither absorb water nor remove pollutants and thus lose the 
purification and infiltration provided by naturally vegetated soil.  Channels that 
have been armored with concrete, rip rap, or other man-made material may not 
be susceptible to the impacts of hydromodification.  Nevertheless, it is important 
to include hydromodification measures upstream of hardened channels in the 
event that the hardened channels are restored to their natural state, thereby 
restoring the chemical, physical, and biological integrity and Beneficial Uses of 
local creeks. 
 
Discussion of Finding D.2.g. Increasing the volume, velocity, frequency and 
discharge duration of storm water runoff from developed areas will eventually 
greatly accelerate downstream erosion, impair stream habitat in natural 
drainages, and negatively impact beneficial uses.  Development and urbanization 
increase pollutant loads and volume while simultaneously increasing impervious 

                                            
10

  Local Government Commission, “The Ahwahnee Water Principles – A Blueprint for Regional 
Sustainability”, http://water.lgc.org/Members/tony/docs/lgc_water_guide.pdf 
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area.  Impervious surfaces can neither absorb water nor remove pollutants and 
thus lose the purification and infiltration provided by naturally vegetated soil.   
 
Historic hydromodification impacts, such as concrete lining and channelization, 
have impacted the natural physical habitat of urban streams resulting in low 
Index of Biotic Integrity (IBI) scores.  The Copermittee’s 2006-2007 monitoring 
indicated decreased IBI scores in the urbanized watersheds.  In the absence of 
water chemistry and toxicity impacts, these low scores were attributed to be a 
result of poor physical habitat conditions.11   
 
Hydromodification impacts result in poor physical habitat conditions through 
streambed scour, erosion, vegetation displacement, sediment deposition, 
channelization and channel modifications.  Increased sediment loads from 
hydromodification causes other impacts to physical habitats including increased 
turbidity which then may cause increased temperatures.  In addition, an 
increased sediment load may have an increased biological content thereby 
increasing the sediment oxygen demand and lowering the dissolved oxygen 
available for aquatic life.12 
 
The objective of the CWA is “to restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters (emphasis added).”  Stream restoration 
by removing concrete and other unnatural materials is a major step toward 
achieving that objective.  The success of future stream restoration and 
stabilization is, however, dependent on preventing and reducing physical impacts 
from activities upstream.  Therefore, hydromodification management measures 
are necessary upstream of modified (e.g. concrete, rip rap, etc.) channels in 
addition to non-modified channels. 
 
A waiver of any hydromodification control requirements due to modified (e.g. 
concrete, rip rap, etc…) natural channels does not fully protect the Beneficial 
Uses of Waters of the State.  Future restoration, stream re-naturalization, and the 
reduction of 303(d) listed pollutants are dependent on preventing and reducing 
physical impacts from hydromodification. The objective of the CWA is “to restore 
and maintain the chemical, physical, and biological integrity of the Nation’s 
waters (emphasis added).”  Furthermore, detention basins are a common BMP 
but behave hydrologically differently than distributed systems used in LID.  Using 
LID, including the storage of flows for future re-use during dry weather (e.g. 
landscape irrigation), is an easier method to match pre-project hydrographs, 
while providing for storm water pollutant load reductions. 
 
The goal of hydromodification requirements is to restore natural flow regimes and 
to restore habitats not meeting Beneficial Uses.  The restoration of natural flow 

                                            
11

 Orange County Copermittees, Novemeber 15, 2007. 2006-2007 Unified Annual Progress 
Report Program Effectiveness Assessment (San Diego Region). 
12

 USEPA, National Management Measures to Control Nonpoint Source Pollution from 
Hydromodification, EPA 841-B-07-002, July 2007. 
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regimes is a major component necessary to protect and restore the physical, 
chemical and biological integrity of Waters of the State.  One storm water metric, 
however, is not sufficient to fully protect the Beneficial Uses of waters of the 
State.13  A Hydromodification Management Plan (HMP) will supplant the use of 
Effective Impervious Area as a singular metric, and must be developed 
incorporating LID as the main component in storm water flow control and 
pollutant reduction. 
 
New Finding D.3.i. Retrofitting existing development with storm water treatment 
controls including LID, is necessary to address storm water discharges from 
existing development that may cause or contribute to a condition of pollution or a 
violation of water quality standards. Although SSMP BMPs are required for 
redevelopment, the current rate of redevelopment will not address water quality 
problems caused by hydromodification in a timely manner. Cooperation with 
private landowners is necessary to effectively identify, implement and maintain 
retrofit projects for the preservation, restoration, and enhancement of water 
quality. 
 
Discussion of Finding D.3.i.  Existing BMPs are not sufficient, as evidenced by 
303(d) listings and exceedances of Water Quality Objectives from the 
Copermittees monitoring reports.  More advanced BMPs, including the retrofitting 
of existing development with LID, are part of the iterative process.  Based on the 
current rate of redevelopment compared to existing BMPs, the use of LID only on 
new and redevelopment will not adequately address current water quality 
problems, including downstream hydromodification.  Retrofitting existing 
development is practicable for a municipality through a systematic evaluation, 
prioritization and implementation plan focused on impaired water bodies, 
pollutants of concern, areas of downstream hydromodification, feasibility and 
effective communication and cooperation with private property owners. 

V. TOTAL MAXIMUM DAILY LOADS 
 

New Finding E.10. Multiple water bodies in Orange County have been identified 
as impaired and placed on the 303(d) list. On December 12, 2007, the Regional 
Board adopted a Basin Plan amendment to incorporate 19 TMDLs developed in 
Bacteria Impaired Waters TMDL Project I for Beaches and Creeks in the San 
Diego Region. This action meets requirements of section 303(d) of the Clean 
Water Act (CWA). The Basin Plan amendment process is authorized under 
section 13240 of the California Water Code. In 2004, the Bacteria Impaired 
Waters TMDL Project II included six bacteria impaired shorelines in Dana Point 
Harbor and San Diego Bay: Baby Beach in Dana Point Harbor and Shelter Island 
Shoreline Park, B Street, G Street Pier, Tidelands Park, and Chula Vista Marina 
in San Diego Bay. Since then, only Baby Beach in Dana Point Harbor and 
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 Brian Bledsoe, Robert Hawley and Eric D. Stein. 2008. Stream channel classification and mapping 
systems: implications for assessing susceptibility to hydromodification effects in southern California. 
Southern California Coastal Water Research Project. Costa Mesa, CA. 
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Shelter Island Shoreline Park in San Diego Bay can be confirmed as still 
impaired by indicator bacteria. On June 11, 2008 the Regional Board adopted a 
Basin Plan amendment to incorporate Bacteria Impaired Waters TMDL Project II 
for San Diego Bay and Dana Point Harbor Shorelines. 
 
New Finding E.11.  The San Diego Regional Board (Regional Board) finds storm 
water discharges from urban and developing areas in Orange County to be 
significant sources of certain pollutants that cause, may be causing, threatening 
to cause or contributing to water quality impairment in the waters of Orange 
County. Furthermore, as delineated in the CWA section 303(d) list, the Regional 
Board has found that there is a reasonable potential that municipal storm water 
and dry weather discharges from MS4s cause or may cause or contribute to an 
excursion above water quality standards for the following pollutants: Indicator 
Bacteria, Phosphorous, Toxicity and Turbidity. In accordance with CWA section 
303(d), the Regional Board is required to establish Total Maximum Daily Loads 
(TMDLs) for these pollutants to these waters to eliminate impairment and attain 
water quality standards. Therefore, certain early pollutant control actions and 
further pollutant impact assessments by the Copermittees are warranted and 
required pursuant to this Order. 
 
New Finding E.12. This Order incorporates MS4 WLAs developed in TMDLs 
that have been adopted by the Regional Water Board and have been approved 
by the State Board, Office of Administrative Law and U.S. EPA. The TMDL WLAs 
in the Order are addressed using water quality-based numeric effluent limits 
(WQBELs) calculated at end-of-pipe. Water quality-based effluent limits for storm 
water discharges have been included within this Order. Non-storm water dry 
weather TMDLs have been included in this Order as water quality-based effluent 
limits. Adopted TMDLs will be addressed as Cleanup and Abatement Orders 
(CAOs) subject to approval and adoption by the Regional Board. Storm water 
compliance date(s), schedules and monitoring to assess compliance will be 
included within each adopted TMDL CAO, even if said date(s) do not fall within 
the term of this Order. 
 
Discussion of Finding E.10, E.11, E.12.  Section 303(d)(1)(A) of the Clean 
Water Act (CWA) requires that:  

“Each state must identify those waters within its boundaries for which the 
effluent limitations…are not stringent enough to implement any water 
quality standard (WQS) applicable to such waters.”   
 

The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  The current Section 303(d) List 
was approved by the State Water Resources Control Board (State Board) on 
October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California was 
given final approval by the United States Environmental Protection Agency 

0005558



 

DRAFT Supplemental Fact Sheet 18 June 09 Page 25 of 51 

(USEPA).  Every two years the State of California is required by CWA section 
303(d) and 40 CFR(130.7) to develop and submit to the USEPA for approval an 
updated 303(d) list of impaired waterbodies.  The Regional Board is currently 
undergoing the required 2 year (2008) update for submittal to the State Board.  
 
Multiple water bodies in Orange County have been identified as impaired and 
placed on the Section 303(d) list.  The Regional Board has 78 current 303(d) 
listings for which TMDLs must be prioritized and subsequently developed. The 
303(d) listing of a waterbody and subsequent TMDL development is required 
when regulations under current permits, such as Technology Based Effluent 
Limitations (TBELS), are not stringent enough to meet Water Quality Standards 
and protect the Beneficial Uses of Waters of the State.  Table 1, below, describes 
the status of developed Total Maximum Daily Loads in Southern Orange County, 
Region 9.  On December 12, 2007, the Regional Board adopted a Basin Plan 
amendment to incorporate 19 TMDLs developed in TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks in the San Diego Region.  In 2004, the Bacteria 
Impaired Waters TMDL Project II addressed six bacteria impaired shorelines 
including Baby Beach in Dana Point Harbor. On June 11, 2008 the Regional 
Board adopted a Basin Plan amendment to incorporate TMDLs for Indicator 
Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay.  The TMDLs for Indicator Bacteria, Baby Beach in Dana Point 
Harbor and Shelter Island Shoreline Park in San Diego Bay are pending approval 
by the State Board, State Office of Administrative Law (OAL) and USEPA.  The 
TMDLs for Indicator Bacteria Project I - Beaches and Creeks in the San Diego 
Region have been withdrawn by the Regional Board and are tentatively 
scheduled to reappear before the Regional Board in JuneJuly, 2009. 
 
Table 1. Status of Developed Total Maximum Daily Loads in Southern Orange County, Region 9. 

TMDL Regional Board 
Approval 

State Board 
Approval 

State OAL 
Approval 

USEPA  
Approval 

TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks 
in the San Diego Region 

Adopted 
12/12/2007 

Withdrawn by 
Regional 

Board 

n/a n/a 

TMDLs for Indicator Bacteria 
Baby Beach in Dana Point 
Harbor and Shelter Island 
Shoreline Park in San Diego Bay 

Adopted 
06/11/2008 

Pending Pending Pending 

 
Storm water discharges from developed and developing areas in Orange County 
are a significant source of certain pollutants that cause, may be causing, 
threatening to cause or contributing to water quality impairment in the waters of 
Orange County.  Furthermore, the CWA section 303(d) list indicates that there is 
a reasonable potential that municipal storm water and dry weather discharges 
from MS4s cause or may cause or contribute to an excursion above water quality 
standards for the following pollutants: Indicator Bacteria, Phosphorous, Toxicity 
and Turbidity.  In accordance with CWA section 303(d), the Regional Board is 
required to establish TMDLs for these pollutants in these waters to eliminate 
impairment and attain water quality standards.   Per 40 CFR(130.7), WLAs are 
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required for all point sources, including storm water and non-storm water 
discharges from MS4s.  Therefore, focused pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order.  
 
This Order addresses MS4 MS4 Permits address only those TMDL WLAs that 
have been adopted by the Regional Board and have been approved by the State 
Board, OAL and USEPA.  WLAs are portions of a receiving water’s loading 
capacity that is allocated to one of its existing or future point sources of pollution.  
The TMDL WLAs in the Order areMS4 Permits are to be addressed using water 
quality-based numeric effluent limits (WQBELs) calculated at end-of-pipe.  
WQBELs must be consistent with the assumptions and requirements of the 
WLAs.14  Water quality-based effluent limits for storm water discharges have 
been included within this Order if the TMDL has received all necessary 
approvals.  Non-storm water dry weather TMDLs have been included in this 
Order as WQBELs under Section C of the Tentative Order: Non-Storm Water Dry 
Weather Numeric Effluent Limits.  Adopted TMDL WLAs and LAs will are likely to 
be addressed by Cease and Desist Orders (CDOs) approved by the Regional 
Board in a public process.  Storm water compliance date(s), interim goals, 
schedules and monitoring to assess compliance will be included within each 
adopted TMDL CDO, even if said date(s) do not fall within the term of this Order.  
This Order will reference and require compliance with those CDOs and their 
included time schedules. 
 
Assessment of compliance with WLAs is to be assessed at the point of discharge 
to the receiving water.  TMDL WLAs evaluated end-of-pipe will be assessed 
using WQBELs.  Determination of compliance may also be assessed within the 
receiving waters to evaluate program effectiveness and to assess overall water 
quality.   
 
Cease and Desist Orders (CDOs) are adopted pursuant to CWC Sections 13301-
13303.  CDOs may be issued to dischargers violating or threatening to violate 
Waste Discharge Requirements (WDRs) or prohibitions prescribed by the 
Regional Board or the State Board.  CDOs may be issued to dischargers with 
chronic non-compliance problems that are rarely amenable via a short-term 
solution.  Compliance may involve extensive capital improvements and/or 
operational changes.  The CDO will contain a compliance schedule, including 
interim deadlines, interim effluent limits, and a final compliance date.  
 
Please note that the version of the Tentative Order released on March 13, 2009 
stated that Clean-up and Abatement Orders (CAOs) will be the primary 
regulatory tool containing the majority of TMDL Implementation information.  
While CAOs may be used, Cease and Desist Orders (CDOs) with time schedules 
are expected to be the central regulatory instrument for TMDL Implementation. 
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 Per 40 CFR 122.44(d)(1)(vii)(B) 
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VI. FACILITIES THAT EXTRACT TREAT AND DISCHARGE (FETDs) 

 
New Finding E.9. Copermittees have operated and have proposed to continue 
developing and operating facilities that extract water from waters of the U.S., 
subject such extracted water to treatment, then discharge the treated water back 
to waters of the U.S. Without sufficient treatment processes, facilities that extract, 
treat, and discharge (FETDs) to waters of the U.S. may discharge effluent that 
does not support all designated beneficial uses. This Order does not regulate the 
discharge of said facilities. 
 
Discussion of Finding E.9.  It is more appropriate to regulate FETDs through an 
individual or regional permit.  This does not, however, preclude these facilities 
from any enrollment requirements under the Statewide Industrial Storm Water 
permit for storm water runoff, from obtaining a CWA Section 401 Water Quality 
Certification, or consideration as a municipal or industrial facility under the 
requirements of this Order.  The intake and subsequent discharge from FETDs 
will require a separate NPDES permit. 

VII. SPECIAL STUDIES 

 
New Finding C.8. Trash is a persistent pollutant which can enter receiving 
waters from the MS4 resulting in accumulation and transport in receiving waters 
over time. Trash poses a serious threat to the Beneficial Uses of the receiving 
waters, including, but not limited to, human health, rare and endangered species, 
navigation and human recreation. 
 
Discussion of Finding C.8.  The Copermittees to date have documented high 
volumes of trash coming from the MS4 system and in receiving waters.15 
 
The Basin Plan specifies the following narrative Water Quality Objective (WQO) 
for Floating Material: 

“Waters shall not contain floating material, including solids, liquids, foams, 
and scum in concentrations which cause nuisance or adversely affect 
beneficial uses.” 

 
The Basin Plan specifies the following narrative WQO for Suspended and 
Settleable Solids: Material: 

“Waters shall not contain suspended and settleable solids in 
concentrations of solids that cause nuisance or adversely affect beneficial 
uses.” 

 
Additionally, high density urban areas in Southern California have been shown to 
be responsible for up to 60 percent of the trash that enters receiving waters from 
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 Aliso Creek Watershed 27th, 28th, 29th and 30th Quarterly Progress Reports. 2007-2008. 
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the MS4.16  The retrofitting of existing MS4 systems, such as catch basins, in 
targeted high trash areas can result in significant reductions in the amount of 
trash entering receiving waters from the MS4.    
 
Trash, as litter in both solid and liquid form, is consistently found on and adjacent 
to roadways.  A California Department of Transportation Litter Management Pilot 
Study found that of roadway trash, plastics and Styrofoam accounted for 33 
percent of trash by weight, and 43 percent by volume.  Further, the study found 
that approximately 80 percent of the litter associated with roadways was 
floatable, indicating that, without capture, this litter would enter Waters of the 
State after a storm event, resulting in the impairment of Beneficial Uses.17  The 
study, however, relied upon a mesh capture size of 0.25 inches (6.35 
millimeters).  This size is too large to effectively capture plastic pre-production 
pellets (aka “nurdles”), which are roughly 3 mm in size, and likely underestimated 
the total contribution of plastics. Plastics, including pre-production pellets, have 
been found to be the dominant pollutant on beaches in the County of Orange.18  
Furthermore, pre-production plastic pellets, which are small enough to be easily 
digested, have been found to carry persistent organic pollutants, including PCBs 
and DDT.19 

DIRECTIVES 

This section discusses significant changes which have been made to the 
requirements of the Tentative Order from the requirements which were previously 
included in Tentative Order No. R9-2008-0001.  For each section of the Order 
than has been changed there is a discussion which describes the change that 
was made and provides the rationale and/or description of the change. 

I. PROHIBITIONS AND RECEVING WATER LIMITATIONS 
 

A.3: The State Policy with respect to maintaining high quality waters has been 
added to clarify that discharges from the MS4 that cause or contribute to a 
violation of the Policy for high quality waters is prohibited. 
 
A.3.a: Section removed for clarity. 
 
A.3.a.1: Section modified for clarity. 
 
A.3.b: Section modified to ensure the iterative process for storm water 

                                            
16

 The City of Los Angeles Meets Trash TMDLs Compliance with CB Inserts and Opening Covers.  August 
06, 2008. 
17

 California Department of Transportation District 7 Litter Management Pilot Study. June 26, 
2000. 
18

 Moore, S.L., Gregorio, D., Carreon, M., Weisberg, S.B. and M. K. Leecaster. 1998. 
Composition and Distribution of Beach Debris in Orange County, California. Marine Pollution 
Bulletin. Vol. 42 
19

 Rios, L.M., Moore, C. and Patrick R. Jones. 2007. Persistent organic pollutants carried by 
synthetic polymers in the ocean environment. Marine Pollution Bulletin. Vol. 54. 
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discharges is being met. 
 
A.5: Section has been added to ensure that MS4 prohibitions are in compliance 
with the regulations of the California Ocean Plan for the portion of the MS4 that 
discharges directly to the Pacific Ocean. 

II. NON-STORM WATER DISCHARGES (SECTIONS B and C) 

 
B.2: Section has been modified by the removal of landscape irrigation, irrigation 
water and lawn watering from the list of non-storm water discharges that are not 
prohibited, i.e. landscape irrigation, irrigation water and lawn watering discharges 
into and from the MS4 are now prohibited.  Saline swimming pool discharges 
have been added as a footnote to the list provided the discharge is directly to a 
saline water body (see Finding C.14 and Discussion).  Language has been 
added to the section to clarify differences in the federal regulations under 40 CFR 
122.26(d)(iv)(B) and for the authority of the Director (Regional Board) in regards 
to exempted discharges.  
 
B.3:  Section has been clarified by the recognition of building fire suppression 
system maintenance (e.g. fire sprinklers) as an illicit discharge.  The Regional 
Board has found that such discharges contain waste, and as such the Regional 
Board is requiring these discharges be addressed as illicit discharges by the 
Copermittees.  This is consistent with the Federal Regulations (55 Fed Reg 
48037).  Thus, the discharges are to be prohibited via ordinance, order or similar 
means and incorporated as part of the Copermittees IC/ID program.  
 
B.5: Section has been removed (see Finding E.9) 
 
B.5: Section has been added to ensure that MS4 prohibitions are in compliance 
with the regulations of the California Ocean Plan. 
 
C: Section has been added to establish non-storm water dry weather numeric 
effluent limitations (see also Finding C.14 and Discussion).   
 
Non-exempted, non-storm water discharges are to be effectively prohibited from 
entering the MS4 or become subject to another NPDES permit (see Federal 
Register, Vol. 55, No. 222, pg. 47995).  Conveyances which continue to accept 
non-exempt, non-storm water discharges do not meet the definition of MS4 and 
are not subject to section 402(p)(3)(B) of the CWA unless the discharges are 
issued separate NPDES permits.  Instead, conveyances that continue to accept 
non-exempt, non-storm water discharges that do not have a separate NPDES 
permit are subject to sections 301 and 402 of the CWA (see Federal Register, 
Vol. 55, No. 222, pg. 48037). 
 
Language has been added to the Order requiring the sampling of a 
representative percentage of major outfalls and other identified stations within 
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each hydrologic subarea.  While it is important to assess all major outfall 
discharges from the MS4 into receiving waters, to date the Copermittees have 
implemented a dry-weather monitoring program that has identified major outfalls 
that are representative of each hydrologic subarea and have randomly sampled 
other major outfalls.  Thus, it is expected that the Copermittees will utilize past 
dry weather monitoring in the selection and annual sampling of a representative 
percentage of major outfalls in accordance with the requirements under Section 
C.4. 
 
Background and Rationale for Requirements 
The Regional Board developed the requirements for non-storm water numeric 
effluent limits based upon an evaluation of existing controls, monitoring and 
reporting programs (effluent and receiving water), special studies, and based 
upon Findings C.3, C.4 and C.14. 
 
Technology Based Effluent Limitations (TBELs)  
Permits shall include applicable TBELs and standards (40 CFR 122.44(a)).  This 
Order does not include TBELs for non-storm water discharges from the MS4 
because USEPA to date has not promulgated effluent limitation guidelines for 
non-storm water discharges from an MS4.  Furthermore, the Regional Board 
does not find that TBELs can be developed, at this time, utilizing Best 
Professional Judgement (BPJ) in a manner that will fully protect water quality 
standards.  Thus, TBELs are not adequate to protect the Beneficial Uses of 
receiving waters and Water Quality Based Effluent Limitations must be 
developed. 
 
Water Quality Based Effluent Limitations (WQBELs) 
1) Permits shall include WQBELs to attain and maintain applicable numeric and 
narrative water quality criteria to protect the beneficial uses of the receiving water 
(40 CFR 122.44(d)).  Where numeric water quality criteria have not been 
established, WQBELs may be established using USEPA CWA section 304(a) 
criteria guidance, proposed State criteria or a State policy interpreting narrative 
criteria supplemented with other relevant information, or an indicator parameter 
(40 CFR 122.24(d)). 
2) All applicable provisions of sections 301 and 302 of the CWA must be met for 
NPDES permits for discharges to surface waters.  As specified in the SIP, the 
Regional Board shall conduct an analysis for each priority pollutant with 
applicable criterion or objective to determine if a water quality-based effluent 
limitation is required. 
 
Water Quality Control Plan 
Section 303(C) of the Clean Water Act requires the state to establish Water 
Quality Standards (WQS).  WQS define the water quality goals of a waterbody, 
or part thereof, by designating their use or uses to be made of the water and by 
setting criteria necessary to protect those uses. 
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The Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin 
Plan) designates beneficial uses, establishes water quality objectives, and 
contains implementation programs and policies to achieve those objectives for all 
waters addressed through the Basin Plan.  The Basin Plan was adopted by the 
Regional Board on September 08, 1994, and was subsequently approved by the 
State Board on December 13, 1994.  Subsequent revisions to the Basin Plan 
have also been adopted by the Regional Board and State Board. 
 
State Board Resolution No. 88-63 establishes state policy that all waters, with 
certain exceptions, should be considered suitable or potentially suitable for 
municipal and domestic supplies.  Requirements of this Order do not include 
effluent limitations reflecting municipal and domestic supply use as all waters 
within the County of Orange under this Order are specifically exempted from 
municipal and domestic supply as a Beneficial Use. 
 
The State Board adopted the Water Quality Control Plan for Ocean Waters of 
California (Ocean Plan) in 2005, it was approved by USEPA, and became 
effective on February 14, 2006.  The Ocean Plan establishes Water Quality 
Objectives, general requirements for management of waste discharged to the 
ocean, effluent quality requirements, discharge provisions, and general 
provisions.  Limits derived from the Ocean Plan have been included in this Order 
to protect the Beneficial Uses of enclosed bays and estuaries because their 
Beneficial Uses are similar  
 
National Toxics Rule (NTR) and California Toxics Rule (CTR) 
The USEPA adopted the NTR on December 22, 1992, which was amended on 
May 04, 1995, and November 09, 1999.  The CTR was adopted by USEPA on 
May 18, 2000, and amended on February 13, 2001.  These rules include water 
quality criteria for priority pollutants and are applicable to non-storm water 
discharges from the MS4.  Criteria for 126 priority pollutants are established by 
the CTR.  USEPA promulgated this rule to fill a gap in California water quality 
standards that was created in 1994 when a California court overturned the 
State’s water quality control plans containing criteria for priority toxic pollutants.  
The federal criteria are legally applicable in the State of California for inland 
surface waters, enclosed bays and estuaries for all purposes and programs 
under the CWA. 
 
State Implementation Policy (SIP) 
On March 2, 2000, the State Board adopted the Policy for Implementation of 
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California (State Implementation Policy or SIP).  The SIP became effective on 
April 28, 2000, with respect to the priority pollutant criteria promulgated for 
California by USEPA through the NTR and to the priority pollutant objectives 
established by the Regional Boards in their Basin Plans, with the exception of the 
provision on alternative test procedures for individual discharges that have been 
approved by the USEPA Regional Administrator.  The alternative test procedures 
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provision became effective on May 22, 2000.  The SIP includes procedures for 
determining the need for WQBELs and for calculating WQBELs.  The SIP also 
requires dischargers to submit sufficient data to make the determination, and if 
necessary to calculate the WQBELs.  The State Board adopted amendments to 
the SIP on Februaury 04, 2005, that became effective on July 13, 2005.  The SIP 
establishes implementation provisions for priority pollutant criteria and objectives, 
and provisions for chronic toxicity control.  Requirements of this Order implement 
the SIP. 
 
Compliance Schedule 
Current discharges enrolled in Order No. R9-2002-001 (NPDES No. 
CAS0108740) shall comply with Order No. R9-2009-00? upon Order adoption. 
 
Antidegradation Policy 
Section 131.12 of 40 CFR requires that the State water quality standards include 
an antidegradation policy consistent with the federal policy.  The State Board 
established California’s antidegradation policy in State Board Resolution No. 68-
16.  Resolution No. 68-16 incorporates the federal antidegradation policy where 
the federal policy applies under federal law.  Resolution No. 68-16 requires that 
existing quality of waters be maintained unless degradation is justified based on 
specific findings.  The Regional Boards’ Basin Plans implement, and incorporate 
by reference, both the State and federal antidegradation policies.  Permitted non-
storm water discharges from the MS4 are consistent with the antidegradation 
provision of 40 CFR section 131.12 and State Board Resolution No. 68-16. 
 
Anti-Backsliding 
Sections 402(o)(2) and 303(d)(4) of the CWA and federal regulation of 40 CFR 
122.44(l) prohibit backsliding in NPDES permits.  These anti-backsliding 
provisions require effleutn limitations in a re-issued permit to be as stringent as 
those in the previous permit, with some exceptions where limitations may be 
relaxed.  All effluent limitations in this Order are at least as stringent as the 
effluent limitations in the previous Order. 
 
Monitoring and Reporting 
Section 122.48 and 40 CFR require that all NPDES permits specify requirements 
for recording and reporting monitoring results.  Sections 13267 and 13383 of 
CWC authorize the Regional Boards to require technical and monitoring reports.  
The Monitoring and Reporting Program establishes monitoring and reporting 
requirements to implement state and federal regulations.  The Monitoring and 
Reporting Program can be found as Attachment E of the Order. 
 
Dilution or Mixing Zones 
In order to protect the Beneficial Uses of receiving waters from pollutants as a 
result of non-storm water MS4 discharges, this Order does not provide for a 
mixing zone or a zone of initial dilution except when the discharge is to the surf 
zone. 
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The San Diego Region has predominately intermittent and ephemeral rivers and 
streams (Inland Surface Waters) which vary in flow volume and duration at 
spatial and temporal scales.  Therefore, it is assumed that any non-storm water 
discharge from the MS4 into the receiving water is likely to be of a quantity and 
duration that does not allow for dilution or mixing.  For ephemeral systems, non-
storm water discharges from the MS4 are likely to be the only surface flows 
present within the receiving water during the dry season. 
 
MS4 discharge points to bays, estuaries and lagoons are not designed to 
achieve maximum initial dilution and dispersion of non-storm water discharges.  
Thus, initial dilution factors for non-storm water discharges from the MS4 into 
bays, estuaries, and lagoons are conservatively assumed to equal zero. 
 
California Ocean Plan 
This Order allows for an initial dilution factor of 3 for when the discharge is to the 
surf zone.  This is consistent with Regional Board Order R9-2008-002, which 
allows for discharges of extracted groundwater to surface waters, including into 
and from a MS4 system with permission from the owner and operator of the 
MS4.  
 
The initial dilution factor is based on a preliminary dilution model submitted by 
Professor Gerhad H. Jirka, School of Civil and Environmental Engineering, 
Cornell University, for a dewatering project for the international treatment facility 
ocean outfall near Tijuana.  This particular model assumes that: 

a) Mixing of the discharge is primarily controlled by wave-induced turbulence 
and long-shore conditions; 

b) 0.55 meter wave height with a second period occurring with a 95 percent 
exceedance probability; 

c) A longshore velocity of 5 to 10 centimeters per second; and 
d) A nearshore beach slope of 3 percent. 

The model results in an initial dilution factor of six.  This model was halved to a 
dilution factor of 3 in Order R9-2008-002 to reflect topographic and wave 
conditions throughout the San Diego Region.  The halved dilution factor (3) has 
been incorporated into this Order. 
 
A discharge to a surf zone occurs when the non-storm water discharge point 
from the MS4 discharges: 

a) Directly into the ocean in a wave induced area subject to long-shore 
conditions; or 

b) Across a primarily sandy substrate beach and subsequently directly into a 
wave induced area subject to long-shore conditions; 

 
A dilution ratio of three does not apply to non-storm water discharges that enter 
ocean receiving waters which are not immediately subject to wave-induced 
turbulence and long-shore conditions. 
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Establishment of Effluent Limitations 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  The process for determining reasonable potential and 
calculating WQBELs when necessary is intended to protect the designated uses 
of the receiving water as specified in the Basin Plan, achieve applicable water 
quality objectives and criteria contained in State plans and policies, and meet 
water quality criteria in the CTR and NTR. 
 
For discharges to inland surface waters, effluent limitations are based on the 
EPA water quality criteria for the protection of aquatic species, the EPA water 
quality criteria for the protection of human health,  water quality criteria and 
objectives in the applicable State plans, effluent concentration available using 
best avalioable technology, and 40 CFR 131.38.  Since the assumed initial 
dilution factor for the discharge is zero and a mixing zone is not allowed, a non-
storm water discharge from the MS4 could not cause an excursion from numeric 
receiving water quality objectives if the discharge is in compliance with the 
effluent limitations contained in the Order.  Likewise, discharges to the surf zone 
cannot cause excursions from water quality objectives based on the preceding, 
and assuming that the dilution factor will always be greater than or equal to three. 
 
Reasonable Potential Analysis 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  For conventional pollutants reasonable potential is 
evaluated on a pollutant by pollutant basis using established TMDLs, 303(d) 
listings for impaired waterbodies, pollutant presence through monitoring and/or 
an evaluation of if a pollutant is otherwise expected to be present in the 
discharge.  For priority pollutants, reasonable potential was evaluated according 
to SIP procedure 
 
Section 303(d)(1)(A) of the CWA requires that “Each state must identify those 
waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such 
waters.”  The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  Water Quality Limited Segments 
within the jurisdiction of this Order have been identified due to exceedances of 
Indicator Bacteria, Phosphorus, Toxicity and Turbidity whose source includes or 
is likely to include non-storm water discharges from the MS4 (see Table 2a, 
Findings E.10, E.11 and discussion). 
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Dry weather monitoring of non-storm water MS4 effluent conducted under the 
previous Order (R9-2002-001), which relies on BMPs as controls to protect water 
quality standards, has identified discharges of pollutants that have caused, have 
the reasonable potential to cause or contribute to an excursion any state water 
quality standard.  Monitoring of pH, Dissolved Oxygen, Phosphorus, Nitrate and 
Methylene Blue Active Substances (MBAS) in non-storm water MS4 discharges 
has shown exceedances of state water quality criteria to protect the Beneficial 
Uses of receiving waters.  
 
Water Quality Limited Segments on the current 303(d) list (2006) within the 
jurisdiction of this Order have been identified due to exceedances of Sulfates, 
Chlorides and Total Dissolved Solids whose source is currently unknown (see 
Table 2a).  However, the current listing of these pollutants, which are otherwise 
expected to be present in non-storm water discharges from the MS4 from a 
variety of sources, establishes reasonable potential that non-storm water 
discharges from the MS4 may be causing or contributing to exceedances of 
water quality standards for Sulfates, Chlorides and Total Dissolved Solids. 
 
As specified in the SIP, the Regional Board shall conduct an analysis for each 
priority pollutant with applicable criterion or objective to determine if a water 
quality-based effluent limitation is required.  Priority pollutants analyzed included 
Cadmium, Copper, Chromium, Lead, Nickel, Silver and Zinc.  These priority 
pollutants are likely to be present in non-storm water MS4 discharges (see 
Finding C.3) and dissolved metal effluent monitoring is available from the 
previous Order.  While effluent data is available, these seven metals, excluding 
Chromium (VI), are dependent on receiving water hardness, and the conversion 
factors for Cadmium and Lead are also water hardness dependent (40 CFR 
131.38(b)(2)). 
 
Due to the multiple point source discharges of non-storm water from the MS4, a 
discharge may enter a receiving water whose hardness will vary temporally.  In 
addition, hardness may vary spatially among receiving waters.  While effluent 
data is available, a measure of receiving water hardness is not associated with 
monitoring and the effluent data is only in the dissolved form.  However, existing 
data and receiving water conditions have been reviewed to determine the 
reasonable potential for non-storm water discharges to be causing or contributing 
to an excursion above water quality standards and criteria.  Existing monitoring 
concentrations absent of receiving water data, no dilution credit or mixing zone 
allowance, current 303(d) listings of receiving waters for other pollutants, and the 
classification of waters as critical habitat for endangered and species of concern 
(namely O. mykiss irideus, E. newberryiI, and A. marmorata pallida), provide 
evidence that WQBELs are required to protect Beneficial Uses. 
  
Water Quality Based Effluent Limitations for Discharges to Inland Surface 
Waters, Enclosed Bays, and Estuaries 
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The Average Monthly Effluent and Maximum Daily Effluent WQBELs were 
calculated with the following considerations and assumptions: 

 
No dilution credit is considered for the discharge.  Therefore, the 
discharge must comply with the Water Quality Objective at the point of 
discharge. 
 
For WQBELs based on CTR, implementation was done using the 
procedure list as outlined in the SIP (see below example). 

 
WQBEL CTR/SIP Calculation – Zinc Example: 
 
Criteria for Priority Toxic Pollutants in the State of California is described in the 
CTR table listed in 40 CFR 131.38. 
 

 
 
Saltwater criterion maximum concentration (CMC)  = 90 ug/L 
Saltwater criterion continuous concentration (CCC)  = 81 ug/L 
 
These criteria are expressed in terms of the dissolved fraction of the metal in the 
water column. [See footnote “m” to Table in paragraph (b)(1) of 40 CFR 131.38]. 
 
40 CFR 122.45(c) requires that this Order include effluent limitations as total 
recoverable concentration. 
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The SIP requires that if it is necessary to express a dissolved metal value as a 
total recoverable and a site-specific translator has not yet been developed, the 
Regional Board shall use the applicable conversion factor from 40 CFR 131.38. 
 
The term “Conversion Factor” (CF) represents the recommended conversion 
factor for converting a metal criterion expressed as the total recoverable fraction 
in the water column to a criterion expressed as the dissolved fraction in the water 
column. 
 
Total recoverable concentration * CF = Dissolved concentration criterion 
 
or 
 
Total recoverable concentration = Dissolved concentration criterion/ CF 
 

 
 
CF for Zinc = .946, so the total recoverable concentrations for zinc: 
90 ug/L dissolved (CMC)/ 0.946 (CF) = 95 ug/L total recoverable CMC 
81 ug/L dissolved (CCC) / 0.946 (CF) = 86 ug/L total recoverable CCC 
 
Effluent Variability multiplier and Coefficient of Variation (CV) 
For each concentration based on an aquatic life criterion, the long-term average 
(LTA) is calculated by multiplying the concentration with a factor that adjusts for 
effluent variability.  The multiplier can be found in Table 1 of the SIP.  Since this 
Order does not have existing data to properly conduct a variability analysis in 
accordance with the SIP, the CV has been set equal to 0.6 per SIP requirements.  
The current effluent data is limited due to the small number of representative 
outfalls sampled, the lack of outfalls discharging to representative waterbodies 
within the Region, and the targeted nature of the sampling design. 
 
Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as 
follows: 
Acute Multiplier = 0.321  
Chronic Multiplier  = 0.527 
 
The long-term average (LTA) is calculated by multiplying the total recoverable 
concentrations for zinc with the acute and chronic multipliers: 
LTA Acute  = 95 ug/L * 0.321 = 30.5 
LTA Chronic  = 86 ug/L * 0.527 = 45.3 
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The MDEL and AMEL will be based on the most limiting of the acute and chronic 
LTA, in the case for copper the most limiting LTA is the acute of 30.5 ug/L 
 
WQBELs are calculated by multiplying the most limiting LTA with a multiplier that 
adjusts for the averaging periods and exceedance frequencies of the criteria and 
the effluent limitations.  The multiplier can be found in Table 2 of the SIP.  Since 
this Order has insufficient data, the CV has been set to 0.6 and since sampling 
frequency is four times a month or less, n has been set equal to 4 per the SIP. 
 

 
 
Therefore, from Table 2 of the SIP, the LTA multipliers will be as follows: 
MDEL Multiplier = 3.11 
AMEL Multiplier = 1.55 
 
The MDEL and AMEL limits are calculated by multiplying the LTA with an LTA 
multiplier for each limit: 
MDEL = 30.5 ug/L * 3.11 = 95 ug/L 
AMEL = 30.5 ug/L * 1.55 = 47 ug/L 
 
Water Quality Based Effluent Limitations for Discharges to the Surf Zone 
 
The Average Monthly Effluent and Maximum Daily Effluent WQBELs were 
calculated with the following considerations and assumptions: 

 
A dilution credit of three is considered for the discharge.   
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For WQBELs, implementation was done using the procedure below using 
Ocean Plan criteria. 

 
Discharges to the Surf Zone Calculation:  The formula used to calculate effluent 
limits for constituents discharged to the surf zone is from Table B in the Ocean 
Plan except for Toxicity and Radioactivity. 
 
Ce = Co + Dm(Co-Cs) 
 
Where: 
Ce = the effluent concentration limit (ug/L) 
Co = the concentration (Water Quality Objective) to be met at the completion of 
         initial dilution (ug/L) 
Dm = minimum probable initial dilution (3:1) 
Cs = background seawater concentration from Table C of the Ocean Plan (ug/L) 
  

 
WQBEL from the Ocean Plan – Copper Example 
 
The MDEL criteria from the Ocean Plan = 12 ug/L 
The Background Seawater Concentration = 2 ug/L 
The Dilution Credit = 3 
 
Ce = Co + Dm(Co-Cs) 
 
Ce = 12 + 3(12-2) 
 
Ce = 42 ug/L 
 
Whole Effluent Toxicity (WET) Testing Requirements 
A WET limit is required if a discharge causes, has a reasonable potential to 
cause, or contributes to an exceedance of applicable water quality standards, 
including numeric and narrative.  Since these types of discharges are prohibited 
under this Order, WET limits are not applicable. 
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Discussion of AMELs, MDELs and Instantaneous Maximums 
NPDES regulations require that all permit limits be expressed, unless 
impracticable, as both average monthly limits (AMEL) and maximum daily limits 
(MDEL) for all discharges other than privately owned treatment works (40 CFR 
122.45(d)).  Where practical, effluent limits in this Order have been expressed as 
both AMELs and MDELs.  Certain effluent limits may not practicably be 
expressed as AMELs and MDELs due to specific BPO language, sampling 
requirements and/or a lack of Criteria.  Based upon the likely sampling frequency 
of the Copermittees, the frequency of sampling will occur such that grab samples 
are taken once per sampling day. This single sample would then be subject to 
MDELs and Instantaneous Maximum limits.  In this case, the more conservative 
limitation would apply.  In addition, it is expected that some effluent monitoring 
will occur less than or equal to once per month.  In this scenario, the MDEL, 
AMEL and Instantaneous Maximum limitations would need to be met based upon 
one sample, unless sampling did not occur.  For some BPOs, AMELs have been 
excluded and only MDELs/Instantaneous Maximums set to prevent redundancy 
in effluent limitations. 
 
Compliance with Effluent Limitations (Priority Pollutants) 
Compliance with effluent limitations shall be determined as follows (pursuant to 
40 CFR 131.38): 
(1) Dischargers shall be deemed out of compliance with an effluent limitation if 

the concentration of the priority pollutant in the monitoring sample is greater 
than the effluent limitation and greater than or equal to the reported Minimum 
Level. 

When determining compliance with AMELs and more than one sample result is 
available in a month, the discharger shall compute the arithmetic mean unless 
the data set contains one or more reported determinations of DNQ or ND.  In 
those cases, the discharger shall compute the median in place of the arithmetic 
mean in accordance with the following procedure: 
(1) The data set shall be ranked from low to high, reported ND determinations 

lowest, DNQ determinations next, followed by quantified values (if any).  The 
order of the individual ND or DNQ determinations is unimportant. 

(2) The median value of the data set shall be determined.  If the data set has an 
odd number of data points then the median is the middle value.  If the data 
set has an even number of data points, then the median is the average of the 
two values around the middle unless one or both of those points are ND or 
DNQ, in which case the median value shall be the lower of the two data 
points where DNQ is lower than a value and ND is lower than DNQ. 

III. MUNICIPAL ACTION LEVELS 

 
D: Section has been added to establish municipal action levels (see also Finding 
D.1.h and Discussion). 
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Introduction 
In response to comments at the initial public workshop, meetings with the 
principle Permittees, and changes made to the draft Ventura Order, MAL 
concentrations/standards have been updated, Order language has been clarified 
and additions to the monitoring requirements have been made. 
 
MAL Concentration/Standards Updates 
MAL pollutant levels have been updated and now come from a regional subset of 
nationwide Phase I MS4 data.  Regional Board staff have chosen to update 
MALs by using USEPA Climate Zone 6 (arid west) data when computing MALs.  
Utilizing data from USEPA Climate Zone 6 is expected to produce MALs which 
closely reflect the environmental conditions experienced in Orange County.  The 
localized subset of data includes sampling events from multiple Southern 
California locations including Orange, San Diego, Riverside, Los Angeles and 
San Bernardino Counties.  The dataset includes samples taken from highly built-
out impervious areas and from storm events representative of Southern 
California conditions.   
 
Additionally, utilization of regional data is appropriate due to the addition of data 
into the nationwide Phase I MS4 monitoring dataset in February 2008.  This 
additional data increased the number of USEPA Climate Zone 6 samples to more 
than 400, and included additional monitoring events within Southern California 
(see Figure XX). 
 
Figure XX. Sample Sizes Used to Calculate Municipal Action Levels 
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Additional changes have been made by staff to update MALs to reflect the water 
quality standards in the San Diego Regional Water Quality Control Board Basin 
Plan, the California Toxic Rule and USEPA Water Quality Criteria.   Since it is the 
goal of the MALs, through the iterative and MEP process, to have outfall storm 
water discharges meet all applicable water quality objectives, the list of 
constituents to be tested and protocol for testing has been updated to provide a 
reference point to evaluate the iterative MEP process.  As such, Kjedahl Nitrogen 
(TKN) and Total Suspended Solids (TSS) have been removed from the MAL 
table.  There currently are no appropriate criteria for TKN or TSS, and alternate 
constituents are available which do have BPOs for comparative purposes.  
Instead, Nitrate/Nitrite and Turbidity, which have BPOs of 1.0 mg/L and 20 NTUs 
respectively, are included with associated MALs.  Total Dissolved Solids (TDS) is 
now included as a constituent with an associated MAL, as enough USEPA 
Climate Zone 6 data was available to develop a MAL.   
 
While MAL concentrations have changed due to changes in the dataset utilized, 
the MAL concentrations for TDS, Mercury (Hg) and pH have been set to their 
respective BPOs.  Based on analysis of USEPA Climate Zone 6 data for TDS, 
Hg and pH, setting a MAL using the median and coefficient of variation or a 
similar statistical approach would result in a MAL which is more stringent than 
each constituent’s BPO.  Since it is the goal of MALs to achieve Water Quality 
Standards, the MAL has been raised to be set at the applicable BPO. 
 
Monitoring Updates 
MAL language has been updated to require the measurement of hardness and to 
provide more specificity in the assessment of samples with MALs for total metal 
concentrations.  While USEPA Climate Region 6 data includes a large sample 
size for concentrations of total metals, the impact the concentration will have on 
receiving waters will vary with receiving water hardness.  Since it is the goal of 
the MALs, through the iterative and MEP process, to have MS4 storm water 
discharges meet all applicable water quality objectives, the hardness of the 
receiving water should be used when assessing the total metal concentration of a 
sample.  Thus, when an exceedance of a MAL concentration is detected for a 
metal the Permittee must determine if that exceedance is above the existing 
applicable water quality limit based upon the hardness of the receiving water.  
The water quality limits Permittees must use to assess total metal MAL 
exceedances are the California Toxic Rule (CTR) and USEPA National 
Recommended Water Quality Criteria for Freshwater Aquatic Life 1 hour 
maximum concentrations.  The 1 hour maximum concentration is to be used for 
comparison since it is expected to most replicate the impacts to waters of the 
State from the first flush following a precipitation event. 

IV. .LEGAL AUTHORITY 
 

E.1.b: Duplicative language has been removed. 
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V. DEVELOPMENT PLANNING 

 
F.1.a: Section has been modified to include redevelopment projects in the 
General Plan.  This change requires Copermittees to update their General Plan 
to include water quality and watershed protection for all new development and 
redevelopment projects. 
 
F.1.c: Section has been modified to reflect the prohibition of over-irrigation runoff 
to the MS4, as well as LID requirements.  Additionally, this section requires the 
use of native and/or low water use plants for landscaping, where feasible. 
  
F.1.d(4): This Section has been modified to clarify some elements of low impact 
development. 
 
F.1.h: This section has been re-written.  First and foremost, this section requires 
the Copermittees to submit a Hydromodification Management Plan (HMP) within 
two years of permit adoption.  This is consistent with other Southern California 
MS4 permits and in direct response to comments from the USEPA on Tentative 
Order R9-2008-001. 
 
Section F.1.h (1) describes several elements that must be included in the HMP.  
For example, the HMP must identify a method for assessing susceptibility of 
channel segments which receive runoff discharges from Priority Development 
Projects, and include a channel standard to ensure that the stability of the 
channel is not compromised as a result of discharges from the Priority 
Development Projects.  The HMP must also identify a range of flows where 
Priority Development Projects could cause hydromodification effects and 
subsequent stream instability.  Additionally, the HMP must require Priority 
Development Projects to implement hydrologic control measures (such as LID or 
detention basins) to prevent hydromodification and resultant degradation of 
stream conditions downstream of project sites.  To compare post-project flow 
rates and durations to pre-project flow rates and durations, the HMP must specify 
that the pre-developed (naturally occurring) flow rates and durations shall be 
used when assessing pre-project conditions, so that the naturally occurring 
hydrology is eventually restored. 
 
In cases where a stream has been armored with concrete, rip rap, or other man-
made materials, the HMP shall require the assessment of a comparable soft-
bottom channel as the channel standard, as opposed to using the characteristics 
of the hardened channel as the channel standard.  This is to ensure that 
hydromodification management measures are already in place should any 
portion of the hardened channel be returned to its natural state, thereby restoring 
the physical integrity of the creek and its Beneficial Uses.  For this reason, the 
waiver provision for hydromodification management measures for projects 
discharging into hardened channels was deleted from the Tentative Order.  The 
remaining exception is for projects that discharge storm water runoff into 
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underground storm drains discharging directly into bays or the ocean. 
 
Copermittees may, with justification, make a finding of infeasibility in regards to 
assessing a hardened channel as though it were a soft-bottomed creek and seek 
a finding of adequacy from the Regional Board.  In doing so, the Copermittees 
must provide compelling and convincing evidence as to why an estimated range 
of flows to be controlled cannot be identified for a comparable soft-bottom creek.  
Once a finding of adequacy has been received from the Regional Board, the 
Copermittee may use the hardened channel as the channel standard, but must 
subsequently conduct a feasibility study to explore the removal of concrete and 
other man-made material from the impacted channel segment as a means 
towards stream restoration. 
 
The HMP must also include metrics for assessing impacts to downstream 
watercourses from Priority Development Projects, as well as assessing 
improvements to these watercourses.  One metric that must be included is the 
Index of Biotic Integrity (IBI) score for benthic macroinvertebrates.  This is 
because historic hydromodification impacts, such as concrete lining and 
channelization, have impacted the natural physical habitat of urban streams 
resulting in low IBI scores.  The Copermittee’s 2006-2007 monitoring indicated 
decreased IBI scores in the urbanized watersheds.  In the absence of water 
chemistry and toxicity impacts, these low scores were attributed to be a result of 
poor physical habitat conditions.20  Therefore, the IBI score will be a useful metric 
in terms of assessing both impacts to streams from Priority Development 
Projects and improvements due to implementation of management measures. 
 
In addition to the hydrologic control measures that must be included in the HMP 
to prevent or minimize hydromodification effects from Priority Development 
Projects, the HMP must also include additional measures to be used on Priority 
Development Projects based on a prioritized consideration of the following 
elements in this order: 1) site-design hydrologic control measures, 2) on-site 
management measures, 3) the use of regional controls upstream of receiving 
waters, and lastly, 4) in-stream controls (not to include reinforcement with non-
naturally occurring materials).  The suite of management measures must also 
include stream restoration as a viable option to achieve the channel standard and 
subsequently restore Beneficial Uses. 
 
Section F.1.h (6) describes interim hydromodification criteria that must be 
implemented by the Copermittees within one year of adoption of the Tentative 
Order and concurrent to development of the local HMP.  The values chosen for 
the interim criteria are those currently being implemented by Copermittees in the 
San Diego area. 
 
Finally, the requirements included in section F.1.h do not supersede the 

                                            
20

 Orange County Copermittees, Novemeber 15, 2007. 2006-2007 Unified Annual Progress 
Report Program Effectiveness Assessment (San Diego Region). 

0005578



 

DRAFT Supplemental Fact Sheet 18 June 09 Page 45 of 51 

requirements for LID presented in section F.1.d. (4).  In certain situations, the 
requirements to incorporate LID will satisfy the requirements for 
hydromodification management.  For example, detention basins are a common 
BMP used to manage high flow rates but behave hydrologically different than 
distributed systems used in LID.  Using LID is a viable option for both 
accomplishing hydromodification management and pollutant load reductions. 
 
This Section has been extensively modified.  The waiver for discharges into 
degraded stream channels has been removed.  If requirements for currently 
degraded channels are removed, there will be a diminished opportunity for future 
restoration of Beneficial Uses of that receiving water due to the lack of 
hydromodification controls. 
 
The Hydromodification Criteria section has been modified to require a 
Hydromodification Plan, which is consistent with other Southern California MS4 
permits.  This is in direct response to comments from the USEPA on Tentative 
Order R9-2008-001. 
 
For interim projects, a limit on the effective impervious area of 5 percent has 
been added.  This is in direct response to comments from the USEPA on 
Tentative Order R9-2008-001. Additionally, the size of interim projects has been 
changed to include all Priority Development Projects.  This has been modified to 
reflect the scale of development and redevelopment that occurs in Orange 
County. 

VI. CONSTRUCTION 
 

F.2: This section has additions to ensure the protection of threatened and 
endangered species and requires the consideration of potential impacts from the 
use of Active Treatment Systems.  These requirements were added to ensure 
additional protection of the Beneficial Uses of waters of the State. 
 
Advanced treatment has been effectively implemented extensively in the other 
states and in the Central Valley Region of California.21  In addition, the Regional 
Board’s inspectors have observed advanced treatment being effectively 
implemented at large sites greater than 100 acres and at small, less than 5 acre, 
in-fill sites.  Advanced treatment is often necessary for Copermittees to ensure 
that discharges from construction sites are not causing or contributing to a 
violation of water quality standards.  For example, the Basin Plan lists the water 
quality objective for turbidity as 20 NTU for all hydrologic areas and subareas 
except for the Coronado HA (10.10) and the Tijuana Valley (11.10). For certain 
construction sites with large slopes and exposed areas, the only technology that 
is likely to meet 20 NTU is advanced treatment combined with erosion and 
sediment controls. To ensure the MEP standard and water quality standards are 
met, the requirement for implementation of advanced treatment at high threat 
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 SWRCB, 2004. Conference on Advanced Treatment at Construction Sites. 
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construction sites has been added to the Order, while still providing sufficient 
flexibility for each Copermittee’s unique program. 
 
An additional requirement for notification to the Regional Board regarding 
construction sites has been added to this section.  Copermittees are required to 
annually notify the Regional Board of construction sites that have potential 
violations.  This was added to enhance Regional Board and Permittee 
communication and coordination in regulating construction sites. 
 

VII. EXISTING DEVELOPMENT 

 
 
F.3:  This Section has been modified with changes clarifying storm water and 
non-storm water discharges for all existing development and an additional 
reporting requirement for existing facilities subject to the General State Industrial 
Storm Water Permit or an individual NPDES permit. 
 
An additional notification to the Regional Board regarding industrial sites has 
been added.  Copermittees are required to annually notify the Regional Board of 
construction sites that have potential violations.  This was added to enhance 
Regional Board and Permittee communication and coordination in regulating 
construction sites. 
 
 
F.3.d Retrofitting Existing Development 
 
Legal Authority:  The legal authority for retrofitting existing development is the 
same legal authority as that identified for municipal, industrial, commercial and 
residential development sections (See fact sheet discussion on those sections, 
F.3.a – c).  In particular, CWA sections 402(p)(3)(B)(ii-iii), and CWC section 
13377 give the Regional Board the legal authority to require retrofitting of existing 
development. 
 
 
A section has been added to require the retrofit of existing development (see 
Finding D.3.i and Discussion).  This section contains specific requirements for 
the retrofit process.  Retrofitting existing development is a widespread practice 
across the United States.  Successful retrofitting programs have been 
implemented in such diverse locations as Seattle, Washington22; Portland 
Oregon23, Santa Monica, California24; Kansas City, Kansas25; and Montgomery 

                                            
22

 SEA Street, 
http://www.seattle.gov/dpd/Planning/CityDesign/What_We_Do/Outreach/Folio/DPDS_008014.asp 
23

 Clean River Rewards, http://www.portlandonline.com/BES/index.cfm?c=edeef 
24

 City of Santa Monica, Urban Runoff program, 
http://www.smgov.net/Departments/OSE/categories/content.aspx?id=4007 
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County, MD26.  When appropriately applied as the draft Tentative Order, 
retrofitting existing development meets the maximum extent practicable standard.   
 
Existing BMPs are not sufficient, as evidenced by 303(d) listings and 
exceedances of Water Quality Objectives from the Copermittees monitoring 
reports.  More advanced BMPs, including the retrofitting of existing development 
with LID, are part of the iterative process.  Previous permits limited the 
requirement of treatment control BMPs to new development and redevelopment.  
Based on the current rate of redevelopment compared to existing BMPs, the use 
of LID only on new and redevelopment will not adequately address current water 
quality problems, including downstream hydromodification.  Retrofitting existing 
development is practicable for a municipality through a systematic evaluation, 
prioritization and implementation plan focused on impaired water bodies, 
pollutants of concern, areas of downstream hydromodification, feasibility and 
effective communication and cooperation with private property owners. 
 
 

VIII. ILLICIT DISCHARGE DETECTION AND ELIMINATION 

 
F.4:  A requirement has been added requiring submittal of the GIS layers of the 
MS4 map within 365 days of Order adoption. 
 

IX. WATERSHED RUNOFF MANAGEMENT PROGRAM (WRMP) 

 
G.1: Multiple changes have been made to the WRMP Section.  Section G.1.b 
has added requirements that Environmentally Sensitive Areas (ESAs) be added 
to the WRMP map, and that GIS layers of the map be provided to the Regional 
Board.  The addition of ESAs is required to ensure WRMP planning and activities 
do not just consider receiving waters that are 303(d) listed when making 
decisions.  Note that ESAs are inclusive of all 303(d) listed waters.   
 
Section G.1.c: This section has been modified so that Copermittees are required 
to use the watershed assessment to set priorities and to provide BMP 
implementation and updates that are effective and in response to assessment 
results.  The assessment protocol has been updated so Copermittees are 
required to consider degraded biological conditions, violations of permit 
prohibitions, and significant exceedances of the State Policy for maintaining high 
quality waters.  This has been added to ensure that the assessment considers 
additional potentially significant water quality problems when setting priorities.  
These annual assessments must also now consider monitoring, modeling and 
source identification. 
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 10,000 Rain Gardens, http://www.rainkc.com/ 
26

 Rainscapes, http://www.montgomerycountymd.gov/Content/DEP/Rainscapes/home.html 
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Section G.1.d.(3): Section has been removed because it is unnecessary. 
 
Section G.1.e.:  Education activities have been removed as a Watershed 
Activity.  While education is considered a vital component in improving water 
quality, measurable improvements from education are often difficult to ascertain.  
A requirement has been added to this section so that the Watershed Water 
Quality Activity must be put into effect as part of the iterative process for reducing 
storm water pollutants to the MEP and/or eliminating non-storm water runoff and 
pollutants.  Results from Watershed Activities are now required to be used in the 
design and implementation of future Watershed Activities as part of the iterative 
process.  Except for retrofitting existing development sites, Watershed Activities 
do not include projects that are otherwise required by the Regional Board.  These 
requirements have been added to ensure the MEP standard for storm water is 
being met. 
 
G.2: The annual water quality assessment must be reported with inclusion of the 
following additional requirements: 1) the identification of highest priorities, 2) a 
record of watershed meetings and collaborative progress, 3) the timeframe on 
selected WRMP activities and 4) the estimated pollutant reductions from 
proposed and implemented Watershed Activities. Additional reporting 
requirements have been added to articulate what is necessary in the iterative 
process. 
 
Section G.2.h-k: requires that the Copermittees describe BMP implementation, 
analysis and documented pollutant reduction, as well as a schedule for adding or 
modifying BMPs.  These requirements have been added to assess Copermittee 
compliance with the iterative process and addressing storm water pollutants to 
the MEP. 
 
G.3: The section includes a requirement for the Watershed Copermittees to 
develop and implement a workplan identifying and addressing the highest priority 
issues in the watershed identified in the water quality assessment.  The workplan 
requirement has been added to ensure Copermittees are allocating resources 
and effort to address priority problems and document measurable gains in 
reducing storm water pollution to the MEP and in prohibiting illicit non-storm 
water discharges. 

X. TOTAL MAXIMUM DAILY LOADS 

 
I: This section has been added to address any TMDLs that are adopted by the 
Regional Board. See Finding E.10 and Discussion 

XI. PROGRAM EFFECTIVENESS AND REPORTING 

 
J: This section includes a requirement for the Copermittees to develop and 
implement a workplan identifying and addressing the highest priority issues in the 
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watershed.  The workplan requirement in the JRMP section has been added to 
ensure Copermittees are allocating resources and effort to address priority 
problems and pollutants identified in the watershed analysis.  This section has 
been added to ensure Copermittees use the annual watershed water quality 
assessment to asses, adjust and tailor their JRMP programs.  
 

XII. REPORTING 

 
K: The reporting requirements include two significant additions.  The first addition 
is a summary reporting checklist which has been added to the reporting 
requirements.  The checklist has been added to ensure that Copermittees 
evaluate and demonstrate compliance with all requirements in the Order.  The 
second addition is that the table of annual reporting requirements is now required 
on a watershed basis.  This is consistent with WRMP requirements in which 
assessment is done on a watershed basis. The table has been modified to 
include more specific reporting requirements. 

XIII. ATTACHMENT C 

 
An additional section which includes acronyms and abbreviations has been 
added.  This is to ensure clarity and prevent confusion of terms.  Definitions have 
been added for new terms used in the permit to provide a clear understanding of 
their meaning and use. 

XIV. ATTACHMENT D 

 
A Jurisdictional Runoff Management Program (JRMP) Annual Report Checklist 
has been added to the reporting requirements.  This addition is to determine and 
ensure that all requirements of the permit are being met.  A Jurisdictional Runoff 
Management Program (JRMP) Annual Report Checklist has been added to the 
reporting requirements.  This addition is to determine and ensure that all 
requirements of the permit are being met 

XV. ATTACHMENT E 

 
Changes in the Monitoring and Reporting section have been made to provide 
additional information on improvement of runoff management efforts as required 
in this Order or through voluntary efforts by the Copermittees.  Some monitoring 
requirements have been modified or removed in an effort to compensate for the 
additional monitoring that will be required under Section D of the Order for 
Municipal Action Levels. 
 
Mass Loading Stations:  The frequency of monitoring has been modified with 
the removal of the Bight 2008-2009 exception year.  A requirement to collect a 
grab sample for total petroleum hydrocarbons whenever a sheen is observed has 
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been added at the suggestion of the County of Orange. 
 
Urban Stream Bioassessment: Requirements for conducting bioassessment 
must now use SWAMP guidelines.  This change is required to provide quality 
assurance and control when comparing MS4 required monitoring to SWAMP 
data.  Bioassessment must now include algal taxonomic composition and 
biomass.  Additionally, future bioassessment must include IBI scores that 
incorporate algae.  This addition has been made to improve assessment of the 
environmental response to pollutants and impacts to Beneficial Uses of waters of 
the State.  Algal species can be used as an indicator of degraded or changes in 
water quality.  Bioassessment conducted at perennial sites has been reduced to 
one sampling event annually. 
 
Coastal Storm Drain Monitoring:  This section has been modified to allow the 
Copermittees to participate in the development and subsequent regional bacteria 
monitoring program upon review and approval from the Executive Officer.  This 
allowance is expected to reduce monitoring costs for the Copermittees, prevent 
redundant sampling, and improve monitoring and reporting efficiency. 
 
High Priority Inland Aquatic Habitats: This section has been removed due to 
the addition of Municipal Action Level monitoring. 
 
Dry Weather Non-Storm Water Numeric Effluent Limits Monitoring:  This 
section has been changed by removal of the Dry Weather Field Screening and 
Analytical Monitoring and subsequent replacement with Dry Weather Non-Storm 
Water Numeric Effluent Limits Monitoring.   This change is required to assess 
compliance with numeric limits for non-storm water discharges from the MS4 into 
receiving waters.  The required samping frequency has been changed to allow 
Copermittees to sample a representative number of discharge points and the 
sampling methodology has been changed to grab sampling.  This is expected to 
allow Copermittees to maintain a cost-neutral dry weather monitoring program 
that is similar to their existing IC/ID monitoring program. 
 
Bight ‘08 Special Study: Study has been removed.  All other Bight ’08 
references have been removed. 
 
Facilities that Extract Treat and Discharge (FETDs) Special Study:  Study 
has been removed (see Finding E.9 and Discussion). 
 
Sediment Toxicity Special Study: This study has been added to the Monitoring 
and Reporting requirements to assess the quality of urban stream sediments and 
possible contamination due to runoff from the MS4.  Toxicity tests focusing on 
aqueous toxicity may not account for the full toxicity of receiving waters if 
constituents, such as heavy metals or pesticides, are bound to sediments.  
Southern California studies have shown that stream sediments can exhibit 
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significant levels of toxic metals and pesticides.27,28   
 
Trash and Litter Special Study:  A Trash and Litter Impairment Investigation 
has been added to the Monitoring requirements (see Finding C.8 and 
Discussion). 
 
 

                                            
27

 Holmes, R.W., Anderson, B.S., Phillips, B.M., Hunt, J.W., Crane, D.B., Mekebri, A. and V. Connor. 2008. 
Statewide Investigation of the Role of Pyrethroid Pesticides in Sediment Toxicity in California’s Urban 
Waterways.  Environmental Science Technology 42: 7003-7009.. 
28

 Crane, D.B. and C. Younghans-Haug. 1992. Oxadiazon residue concentrations in sediment, fish, and 
shellfish from a combined residential/agricultural area in Southern California. Bulletin of Environmental 
Contamination and Toxicology. Volume 48, no. 4. 
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LIST OF ACRONYMS AND ABBREVIATIONS 

 
ADT - Average Daily Traffic 
BAT - Best Available Technology 
BIA - Building Industry Association of San Diego County 
BMP - Best Management Practice 
Basin Plan - Water Quality Control Plan for the San Diego Basin 
CASQA - California Stormwater Quality Association  
CCC - California Coastal Commission  
CDFG - California Department of Fish and Game  
CEQA - California Environmental Quality Act 
CFR - Code of Federal Regulations  
Copermittees - County of Orange, the 11 incorporated cities within the County of Orange in the San 
Diego Region, and the Orange County Flood Control District 
CWA - Clean Water Act 
CWC - California Water Code 
CZARA - Coastal Zone Act Reauthorization Amendments of 1990 
DAMP – Drainage Area Management Plan 
ESAs - Environmentally Sensitive Areas  
FETD – Facilities That Extract, Treat, and Discharge from and to Waters of the U.S. 
FR - Federal Register 
GIS - Geographic Information System 
IC/ID - Illicit Connections and Illicit Discharges  
JURMP - Jurisdictional Urban Runoff Management Plan  
LARWQCB – California Regional Water Quality Control Board, Los Angeles Region  
MEP - Maximum Extent Practicable 
MRP - Receiving Waters Monitoring and Reporting Program  
MS4 - Municipal Separate Storm Sewer System 
NOI - Notice of Intent 
NPDES - National Pollutant Discharge Elimination System 
NRDC - Natural Resources Defense Council  
NURP - Nationwide Urban Runoff Program 
OCVCD – Orange County Vector Control District 
Regional Board – California Regional Water Quality Control Board, San Diego Region  
RGOs - Retail Gasoline Outlets  
ROWD - Orange County Copermittees’ Report of Waste Discharge (application for NPDES reissuance) 
RTC 1 and RTC 2 – Response to Comments Documents No. 1 and No. 2 
RWLs - Receiving Water Limitations  
SIC - Standard Industrial Classification Code 
SUSMP - Standard Urban Storm Water Mitigation Plan 
SWMP - Storm Water Management Plan 
State Board - State Water Resources Control Board 
SWPPP - Storm Water Pollution Prevention Plan 
TAC - State Water Resources Control Board Urban Runoff Technical Advisory Committee 
TIE - Toxicity Identification Evaluation  
TMDL - Total Maximum Daily Load 
USEPA - United States Environmental Protection Agency 
USACE – United States Army Corps of Engineers 
WDRs - Waste Discharge Requirements  
WLA - Waste Load Allocation  
WQC - Water Quality Criteria  
WQBEL - Water Quality Based Effluent Limits  
WQMP – Water Quality Management Plan 
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WSPA - Western States Petroleum Association 
WURMP - Watershed Urban Runoff Management Plan
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FACT SHEET FORMAT 
 
This Fact Sheet briefly sets forth the principle facts and the significant factual, legal, 
methodological, and policy questions that the California Regional Water Quality 
Control Board, San Diego Region (Regional Board) considered in preparing Order  
No. R9-2008-0001. In accordance with the Code of Federal Regulations (CFR) title 40 
parts 124.8 and 124.56, this Fact Sheet includes, but is not limited to, the following 
information:  
 

A. Contact information  
B. Public process and notification procedures  
C. Background information 
D. Permitting approach  
E. Economic issues  
F. Legal authority  
G. Findings  
H. Directives  

 
Tentative Order No. R9-2008-0001 (Order) was distributed for review on February 9, 
2007 as Tentative Order No. R9-2008-0001.  A public hearing was subsequently held 
on April 11, 2007 in the City of Mission Viejo to receive oral comments from interested 
persons, and the Regional Board accepted written comments on the Tentative Order 
until April 25, 2007.  Following review of the comments, a Revised Tentative Order 
was distributed on July 6, 2007 with a Response to Comments document (RTC 1).  A 
second set of written comments were received on the revisions until August 23, 2007.  
Following review of the second round of written comments, the Regional Board further 
revised specific sections of the Order and distributed a second Response to 
Comments document (RTC 2).  The two Response to Comments documents 
distributed by the Regional Board summarize all substantial comments received and 
discuss the resolution of each comment.  They are included in Section X to this Fact 
Sheet / Technical Report.  References to RTC 1 and RTC 2 have been included in the 
Fact Sheet where the comment or relevant response addressed that section. 
 
The Regional Board’s files applicable to the issuance of Order No. R9-2008-0001 are 
incorporated into the administrative record in support of the findings and requirements 
of Order No. R9-2008-0001. 
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I. CONTACT INFORMATION 

 
 
Regional Board 
 

 

James Smith, Senior Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2732 
858-571-6972 (fax) 
email: jsmith@waterboards.ca.gov 

Jeremy Haas, Environmental Scientist 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123 
858-467-2735 
858-571-6972 (fax) 
email: jhaas@waterboards.ca.gov 
 

 
The Order and other related documents can be downloaded from the Regional Board 
website at http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
All documents referenced in this Fact Sheet and in Order No. R9-2008-0001 are 
available for public review at the Regional Board office, located at the address listed 
above.  Public records are available for inspection during regular business hours, from 
8:00 am to 5:00 pm Monday through Friday.  To schedule an appointment to inspect 
public records, contact Sylvia Wellnitz at 858-637-5593 or DiAnne Broussard at  
858-492-1763.   
 
 
Copermittees 
 

 

County of Orange City of Laguna Woods 
Orange County Flood Control District City of Lake Forest 
City of Aliso Viejo City of Mission Viejo 
City of Dana Point City of Rancho Santa Margarita 
City of Laguna Beach City of San Clemente 
City of Laguna Hills City of San Juan Capistrano 
City of Laguna Niguel  

 

II. PUBLIC PROCESS AND NOTIFICATION PROCEDURES 

 
The Regional Board followed the schedule listed below for the preparation of Order 
No. R9-2008-0001: 
 

A. In April 2006 and July 2006, the Northern Watershed Unit of the Regional Board 
met with the Copermittees to discuss the Report of Waste Discharge (ROWD) 
and potential changes to the permit based on the annual reports and the 
tentative permit for San Diego County. 

B. On August 18, 2006, the Regional Board received the ROWD for the permit 
renewal. 
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C. On October 20, 2006 the Regional Board provided written comments on the 
ROWD to the Copermittees. 

D. On November 15, 2006, the Regional Board received the 2005-06 annual 
reports from the Copermittees for the existing permit. 

E. On January 11, 2007, the Regional Board notified all known interested parties 
that an electronic email listserv had been established to provide information and 
notices on the reissuance of the municipal storm water NPDES permit for 
southern Orange County. 

F. On February 9, 2007, the Regional Board released the tentative Order and 
notified interested parties of a planned workshop.  Written comments were 
accepted until April 25, 2007. 

G. A public workshop was held on March 12, 2007. 
H. A public hearing of the tentative Order was conducted on April 11, 2007. 
I. A revised tentative Order was released on July 6, 2007.  Written comments 

were accepted until August 23, 2007. 
J. A second revised tentative Order was released on December 12, 2007. 
K. A public hearing was conducted on (DATE). 

 

III. BACKGROUND 

 
Tentative Order No. R9-2008-0001 is the fourth iteration of the storm water permit for 
the municipal separate storm sewer systems (MS4s) in the Orange County portion of 
the San Diego region.  The first permit was adopted in 1990, and the permit was 
reissued in 1996 and 2002. 
 
Municipal Storm Water Permits are required by the Federal Clean Water Act 1987 
Amendments.  The federal Clean Water Act (CWA) was amended in 1987 to address 
urban runoff.  One requirement of the amendment was that many municipalities 
throughout the United States were obligated for the first time to obtain National 
Pollutant Discharge Elimination System (NPDES) permits for discharges of urban 
runoff from their MS4s.  In response to the CWA amendment (and the pending federal 
NPDES regulations which would implement the amendment), the Regional Board 
issued a municipal storm water permit, Order No. 90-38, in July 1990 to the 
Copermittees for their urban runoff discharges.1    
 

                                            
1
 The 1990 permit was issued to the County of Orange, the Orange County Flood Control District, and 

six incorporated cities.  Additional municipalities have been added to the MS4 NPDES permit as they 
have incorporated. 
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The First and Second Term Permits, Order Nos. 90-38 and 96-03, provided 
maximum flexibility.   Order No. 90-38 contained the “essentials” of the 1990 
regulations, but the requirements were written in very broad, generic terms.  This was 
done in order to provide the maximum amount of flexibility to the Copermittees in 
implementing the new requirements (flexibility was, in fact, the stated reason for 
issuing the permit in advance of the final regulations).   This lack of specificity was 
reflected in the Drainage Area Management Plan (DAMP) implemented under this 
First Term Permit in 1993 and renewed under the Second Term Permit in 1996.  From 
staff’s perspective however, this same lack of specificity, combined with the lack of 
funding and political will, also provided the Copermittees with ample reasons to take 
few substantive steps towards permit compliance.  The situation was exacerbated by 
the Regional Board’s own lack of storm water resources. 
 
By 2000 the Regional Board and Copermittees recognized the importance of an 
improved storm water program.  Although renewed in 1996 as Order No. 96-03, the 
1993 DAMP implemented by the Copermittees was not significantly updated until 
2000.  The 2000 DAMP submitted to the Regional Board for the Third-Term Permit 
renewal was improved over the earlier DAMP.   Regional Board staff concluded, 
however, that it reflected only the basic requirements of the 1990 Federal Regulations 
and in most cases did not represent significant improvement over the 1993 DAMP.  
Continued implementation of the DAMP without amendment would not have 
adequately addressed the impacts to receiving waters resulting from the discharge of 
urban runoff and would not have achieved the maximum extent practicable standard 
(MEP) as defined in the Order.    
 
In order to provide the Copermittees with the minimum requirements to meet the MEP 
standard of the Regional Board, a more detailed Order was adopted (Order No.  
R9-2002-01) that emphasized the strong jurisdictional level programs developed by 
the Copermittees during the First and Second Term Permits as well as the watershed-
level approach embodied in the proposed DAMP. 
 
The Third-Term Permit introduced specific requirements.  The regulatory 
approach incorporated into Order No. R9-2002-01 was a significant departure from the 
regulatory approach of the First and Second-Term Permits.  Where Order Nos. 90-38 
and 96-03 included broad, nonspecific requirements in order to provide the 
Copermittees with the maximum amount of flexibility in developing their programs, 
Order No. R9-2002-01 used detailed, specific requirements which outlined the 
minimum level of implementation required for the Copermittees’ programs.  The shift in 
permitting approaches resulted from the Regional Board’s conclusion that the lack of 
specificity in earlier Orders resulted in frequently unenforceable permit requirements, 
which in turn allowed some Copermittees to only make limited progress in 
implementing their programs.  
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The Third-Term Permit followed the San Diego County permit template.  The shift 
in regulatory approaches for MS4 permits was first manifested in the 2001 MS4 permit 
to the owners and operators of San Diego County MS4s (Order No. R9-2001-01).  The 
Third-Term Orange County Permit included similar requirements as the 2001 San 
Diego County Permit.  Both the San Diego and Orange County Permits were appealed 
to the State Water Resources Control Board (State Board).2   Minor modifications of 
each were made by the State Board, but the vast majority of the requirements were 
upheld.  The San Diego County permit was also challenged in the Superior Court of 
the State of California and the Court of Appeal, Fourth Appellate District.  Further 
litigation on the Orange County permit was held pending the precedential decisions on 
the San Diego Permit.  The San Diego Permit was largely upheld in the Superior and 
Appellate Courts.  The State of California Supreme Court declined to hear a final 
appeal from the Building Industry Association in March 2005.   Thus, the Third-Term 
Orange County permit requirements remained as slightly modified by the State Board. 
 
The Third-Term Permit was adopted following substantial public participation.  
Public participation was extensive during the adoption process of the Third-Term 
Permit.  The draft permit was released for public review and comment on July 2, 2001, 
and revised in response to comments and State Board Order WQ 2001-15 on the 
petition to review the San Diego Municipal Storm Water Permit.   Because the 
proposed requirements for Orange County were similar to those that had recently 
been adopted and contested in San Diego County, much of the public participation 
dialogue echoed the discussions held during the San Diego renewal.  Approximately 
684 comments were received and responded to during two public workshops and a 
written comment period on the Tentative Order for the Third-Term Orange County 
permit.   Following the extensive public participation process, the Regional Board 
adopted Order No. R9-2002-01 on February 13, 2002. 
 
Storm water programs have improved under the Third-Term Permit.  Since 
adoption of Order No. R9-2002-01, the Copermittees’ storm water programs have 
expanded dramatically.  Audits of the Copermittees’ programs and reviews of annual 
reports exhibit that the Copermittees’ jurisdictional programs are largely in compliance 
with the Order.  Some of the efforts currently being conducted on a regular basis by 
the Copermittees that were not conducted on a widespread basis prior to adoption of 
Order No. R9-2002-01, include: construction site storm water inspections, industrial 
and commercial facility storm water inspections, municipal facility storm water 
inspections, management of storm water quality from new development, development 
of BMP requirements for existing development, interdepartmental coordination, 
comprehensive water quality monitoring, and assessment of storm water program 
effectiveness.   
 

                                            
2
 Seven petitions were filed with the State Board over the Third-Term Orange County Permit.  Six were 

placed in abeyance.  Three of the petitioners sought stays.  One stay request was dismissed and one 
was withdrawn.  The active petition and stays were addressed by the State Board in Order No. WQO 
2002-0014. That Order stayed provision F.5.f regarding sewage spills and modified Finding No. 26 
regarding chronic toxicity. 
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Significant urban runoff challenges remain.  When viewed relative to the 
magnitude of the urban runoff problem, enormous challenges remain, particularly 
regarding the management of urban runoff on a watershed scale.  Today, urban runoff 
continues to be the leading cause of water quality impairment in the San Diego 
Region.3   The Copermittees’ monitoring data exhibits persistent exceedances of water 
quality objectives in most watersheds.4   Many watersheds also have urban runoff 
conditions that are frequently toxic to aquatic life.  Bioassessment data from the 
watersheds further reflects these conditions, finding that macroinvertebrate 
communities in creeks have widespread Poor to Very Poor Index of Biotic Integrity 
ratings.  Finally, the now too familiar “health advisory” or “beach closure” signs, which 
often result from high levels of bacteria in urban runoff, exhibit the continued threat to 
public health by urban runoff. 
 

                                            
3
 The potential sources of impairments are identified on the CWA section 303(d) list of impaired water 

bodies for the San Diego Region. 
4
 Data is provided in annual reports to the Regional Board.  A summary of data collected during the 

third-term permit is provided in the Copermittees’ application for permit reissuance.  That summary is 
available on-line at: http://www.ocwatersheds.com/StormWater/documents_ROWD.asp 
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IV. PERMITTING APPROACH  

(PROGRAM INTEGRATION, FLEXIBILITY, AND DETAIL) 
 
The Order contains an increased emphasis on urban runoff management on a 
watershed basis.  This shift towards increased watershed urban runoff management is 
consistent with planning efforts conducted by the Regional Board regarding reissuance 
of the San Diego Permit (Order No. R9-2007-0001), and it is also consistent with the 
Copermittees’ most recent Report of Waste Discharge (ROWD).5   This shift reflects 
recognition of the maturity of the urban runoff programs since they began 
implementing the Third-Term Permit.  Addressing urban runoff management on a 
watershed basis is only possible if effective jurisdictional programs have been 
established, and maintaining effective jurisdictional programs is crucial to the success 
of watershed-focused management.   
 
There are several reasons for this shift in emphasis.  First, the Copermittees are 
generally doing an effective job at implementing their jurisdictional programs; while on 
the other hand, an emphasis on watersheds is necessary to shift the focus of the 
Copermittees from program development and implementation to water quality results.  
After over 15 years of Copermittee program implementation, it is critical that the 
Copermittees link their efforts with positive impacts on water quality.  Addressing 
urban runoff management on a watershed scale focuses on water quality results by 
emphasizing the receiving waters within the watershed.  The conditions of the 
receiving waters drive management actions, which in turn focus on the water quality 
problems in each watershed.    
 
Focusing on watershed implementation does not mean that the Copermittees must 
expend funds outside of their jurisdictions.  Rather, the Copermittees within each 
watershed are expected to collaborate to develop a watershed strategy to address the 
high priority water quality problems within each watershed.  They have the option of 
implementing the strategy in the manner they find to be most effective.  Each 
Copermittee can implement the strategy individually within its jurisdiction, or the 
Copermittees can group together to implement the strategy throughout the watershed.   
 
While the Order includes a new emphasis on addressing urban runoff on a watershed 
basis, the Order includes recognition of the importance of continued program 
implementation on jurisdictional and countywide levels.  The Order also acknowledges 
that jurisdictional, watershed, and countywide efforts are not always mutually 
exclusive.  For this reason, an attempt has been made to allow for the Copermittees’ 
jurisdictional, watershed, and countywide programs to integrate.   
 

                                            
5
 The Report of Waste Discharge (ROWD) was submitted to the Regional Board on August 18, 2006 by 

the Principal Permittee (County of Orange) on behalf of all Copermittees. 
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In the Order, the watershed requirements serve as the mechanism for this program 
integration.  Since jurisdictional and countywide activities can also serve watershed 
purposes, such activities can be integrated into the Copermittees’ watershed 
programs, provided the activities meet certain criteria.  In this manner, the 
Copermittees’ activities do not always need to distinguish between jurisdictional, 
watershed, and countywide levels of implementation.  Instead, they can be integrated 
on multiple levels. 
 
Such opportunities for program integration inherently provide flexibility to the 
Copermittees in implementing their programs.  Program integration can be expanded 
or minimized as the Copermittees see fit.  For example, there is flexibility provided in 
determining the activities to be integrated and implemented in the watershed programs 
– watershed-based efforts, countywide efforts, enhanced jurisdictional efforts, or a 
mixture of the three.  Significant flexibility is also provided throughout other portions of 
the Order.   
 
Copermittees can choose the best management practices (BMPs) to be implemented, 
or required to be implemented, for development, construction, and existing 
development areas.  Flexibility to determine which industrial or commercial sites are to 
be inspected is also provided to the Copermittees.  Educational approaches are also 
to be determined by the Copermittees under the Order.  Implementation of certain 
efforts on a countywide basis is largely optional for the Copermittees as well.  
Significant leeway is also provided to the Copermittees in using methods to assess the 
effectiveness of their various urban runoff management programs.  This flexibility is 
further extended to the monitoring program requirements, which allow the 
Copermittees to develop monitoring approaches to several aspects of the monitoring 
program. 
 
The challenge in drafting the Order is to provide the flexibility described above while 
ensuring that the Order is still enforceable.  To achieve this, the Order frequently 
prescribes minimum measurable outcomes, while providing the Copermittees with 
flexibility in the approaches they use to meet those outcomes.  Enforceability has been 
found to be a critical aspect of the Order.  For example, the watershed requirements of 
Order No. R9-2002-01 were some of the Order’s most flexible requirements.  This lack 
of specificity in the watershed requirements resulted in inefficient watershed 
compliance efforts.  This situation reflects a common outcome of flexible permit 
language.  Such language can be unclear and unenforceable, and it can lead to 
implementation of inadequate programs. 
 
To avoid these types of situations, a balance between flexibility and enforceability has 
been crafted into the Order.  Minimum measurable outcomes are utilized to ensure the 
Order is enforceable, while the Copermittees are provided flexibility in deciding how 
they will implement their programs to meet the minimum measurable outcomes. 
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V. ECONOMIC ISSUES 

 
Economic discussions of urban runoff management programs tend to focus on the 
significant costs incurred by municipalities in developing and implementing the 
programs.  However, when considering the cost of implementing the urban runoff 
programs, it is also important to consider the alternative costs incurred by not fully 
implementing the programs, as well as the benefits which result from program 
implementation.  For instance, unhealthful coastal water quality conditions negatively 
affect residents, tourists, and related portions of the Orange County economy.6  
 
It is very difficult to ascertain the true cost of implementation of the Copermittees’ 
urban runoff management programs because of inconsistencies in reporting by the 
Copermittees.  Reported costs of compliance for the same program element can vary 
widely from city to city, often by a very wide margin that is not easily explained.7  
Despite these problems, efforts have been made to identify urban runoff management 
program costs, which can be helpful in understanding the costs of program 
implementation.  The Orange County Municipalities plan to prepare a common fiscal 
reporting strategy to better define the expenditure and budget line items included in 
annual reports.8 
 
Estimates of Phase I Storm Water Program Costs.   
 
The United States Environmental Protection Agency (USEPA), the California Regional 
Water Quality Control Boards, and the State Board have attempted to evaluate the 
costs of implementing municipal storm water programs.  The assessments 
demonstrate that true costs are difficult to ascertain and reported costs vary widely.  
Nonetheless, they provide a useful context for considering the costs of requirements 
within Tentative Order No. R9-2008-0001.  In addition, reported fiscal analyses tend to 
neglect the costs incurred to municipalities when urban runoff is not effectively 
managed.  Such costs result from pollution, contamination, nuisance, and damage to 
ecosystems, property, and human health.   
 
In 1999 USEPA reported on multiple studies it conducted to determine the cost of 
urban runoff management programs.  A study of Phase II municipalities determined 
that the annual cost of the Phase II program was expected to be $9.16 per household.  
USEPA also studied 35 Phase I municipalities, finding costs to be $9.08 per household 
annually, similar to those anticipated for Phase II municipalities.9   The USEPA cost 
estimate for Phase I municipalities is valuable because it considers municipalities in 
Orange County.   

                                            
6
 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 

Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

7
 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 

2000-2003.  P. 2.  
8
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region) 

9
 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 

68791-68792. 
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A study on program cost was also conducted by the California Regional Water Quality 
Control Board, Los Angeles Region (LARWQCB), where program costs reported in the 
municipalities’ annual reports were assessed.  The LARWQCB estimated that average 
per household cost to implement the MS4 program in Los Angeles County was 
$12.50. 10   Since the Los Angeles County permit is very similar to Order  
No. R9-2002-01, this estimate is also useful in assessing general program costs in 
Orange County.  
 
The State Board also recently commissioned a study by the California State 
University, Sacramento to assess costs of the Phase I MS4 program.  This study 
includes an assessment of costs incurred by Phase I MS4s throughout the State to 
implement their programs.  Annual cost per household in the study ranged from  
$18-46, with the City of Encinitas in San Diego County representing the upper end of 
the range.11   Although no Orange County municipalities were assessed, the cost of 
the City of Encinitas’ program may be somewhat representative of the upper range of 
Orange County MS4 programs.  Encinitas shares similarities with southern Orange 
County, including the similarity of the San Diego MS4 permit to the Orange County 
MS4 permit, the city’s coastal location, and its reliance on tourism.  However, the 
City’s program cost can be considered as the high end of the spectrum for urban 
runoff management program costs because the City has a consent decree with 
environmental groups regarding its program, and City of Encinitas has received 
recognition for implementing a superior program. 
 
It is important to note that reported program costs are not all attributable to compliance 
with MS4 permits.  Many program components, and their associated costs, existed 
before any MS4 permits were ever issued.  For example, street sweeping and trash 
collection costs cannot be solely or even principally attributable to MS4 permit 
compliance, since these practices have long been implemented by municipalities.  
Therefore, true program cost resulting from MS4 permit requirements is some fraction 
of reported costs.  The California State University, Sacramento study found that only 
38 percent of program costs are new costs fully attributable to MS4 permits.  The 
remainder of the program costs were either pre-existing or resulted from enhancement 
of pre-existing programs.12   In 2000, the County of Orange found that even lesser 
amounts of program costs are solely attributable to MS4 permit compliance, reporting 
that the amount attributable to implement the Drainage Area Management Plan 
(DAMP), was less than 20 percent of the total budget.  The remaining 80 percent was 
attributable to pre-existing programs.13 
 
Estimating Costs of Reissued Storm Water Permits 

                                            
10

 LARWQCB, 2003.  Review and Analysis of Budget Data Submitted by the Permittees for Fiscal Years 
2000-2003.  P. 2.  

11
 State Water Board, 2005.  NPDES Stormwater Cost Survey.  P. ii. 

12
 Ibid.  P. 58. 

13
 County of Orange, 2000.  A NPDES Annual Progress Report.  P. 60.  More current data from the 
County of Orange is not used in this discussion because the County of Orange no longer reports 
such information. 
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The vast majority of costs that will be incurred as a result of implementing Order No. 
R9-2008-0001 are not new.  Urban runoff management programs have been in place 
in Orange County for over 15 years.  Any increase in cost to the Copermittees will be 
incremental in nature.  Moreover, since Order No. R9-2008-0001 “fine tunes” the 
requirements of Order No. R9-2002-01, these cost increases are expected to be 
modest. 
 
The anticipated costs of program changes are difficult to estimate because of the 
flexibility inherent within the Permit and the recognition that program modifications will 
vary among the municipalities in response to the specific needs of the local and 
watershed programs.  In other words, the Permit is intended to allow each Permittee to 
de-emphasize some program components and strengthen others based on the 
experience of the jurisdictional programs.   
 
The changes in Order No. R9-2008-0001 reflect the iterative process of BMP 
implementation and the necessarily adaptive nature of storm water management that 
is expected by the USEPA.  In 1996, USEPA recognized that changes to MS4 
programs would occur during the reapplication period based on new information on the 
relative magnitude of a problem, new data on water quality impacts of the storm water 
discharges, and experience gained under the prior permit. 14    Some program changes 
have been proposed by the Copermittees in the permit reapplication package, and 
others have been included because the Regional Board considers those measures 
necessary and feasible to protect water quality from the effects of MS4 discharges.   
 
Other Economic Considerations. 
 
Economic considerations of urban runoff management programs cannot be limited 
only to program costs.  Evaluation of programs requires information on the 
implementation costs and information on the benefits derived from environmental 
protection and improvement.15    Attention is often focused on program costs, but the 
programs must also be viewed in terms of their value to the public.   
 

                                            
14

 Federal Register / Vol. 61, No. 155 / Friday, August 9, 1996 / Rules and Regulations.  Interpretive 
policy memorandum on reapplication requirements for MS4s. 

15
 Ribaudo M.O. and D. Heelerstein. 1992,  Estimating Water Quality Benefits: Theoretical and 
Methodological Issues.  U.S. Department of Agriculture. Technical Bulletin No. 1808. 
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For example, household willingness to pay for improvements in fresh water quality for 
fishing and boating has been estimated by USEPA to be $158-210.16  This estimate 
can be considered conservative, since it does not include important considerations 
such as marine waters benefits, wildlife benefits, or flood control benefits.  The 
California State University, Sacramento study corroborates USEPA’s estimates, 
reporting annual household willingness to pay for statewide clean water to be $180.17   
When viewed in comparison to household costs of existing urban runoff management 
programs, household willingness to pay estimates exhibit that per household costs 
incurred by Copermittees to implement their urban runoff management programs 
remain reasonable. 
 
The effect of urban runoff on receiving waters can also influence the value of real 
estate in southern Orange County.  For instance, recent marketing of new 
developments in the region prominently features access or proximity to the ocean.18   
This demonstrates the added value of healthy aquatic environments to property 
values.  The real estate industry recognizes that home buyers are willing to pay for 
access to clean water environments. The ability to market water-based recreational 
activities is dependent on healthy water quality conditions.    
 
Municipalities and business groups in Orange County recognize the value of programs 
to prevent and treat urban runoff pollution in Orange County.   For instance, both 
coastal and inland Orange County cities positively promote their access to the Pacific 
Ocean as a valuable quality of life feature.19  In addition, the South Orange County 
Regional Chamber of Commerce’s legislative policy for infrastructure includes the 
support of programs and solutions for non-point source urban water runoff.  This 
demonstrates that the business community realizes the negative economic effects that 
result from polluted urban runoff. 
 

                                            
16

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.  P. 
68793. 

17
 State Board, 2005.  NPDES Stormwater Cost Survey.  P. iv. 

18
 Examples include the “Marblehead Coastal” project in San Clemente 
(http://www.marbleheadonthecoast.com), the “Pacifica San Juan” project in San Juan Capistrano 
(http://pacificasanjuan.com), and “The Strand at Headlands” in Dana Point (http://strandoc.com). 

19
 For a coastal city, see Laguna Beach Overview at http://www.lagunabeachcity.net/about/overview.  
For an inland city, see the Lake Forest 2005 Economic Profile at 
http://www.thearbor.info/pdf/2005%20Economic%20Profile.pdf.   
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Another important way to consider urban runoff management program costs is to 
consider implementation in terms of costs incurred by not improving the programs.  
Urban runoff in southern California has been found to cause illness in people bathing 
near storm drains.20  A study of south Huntington Beach and north Newport Beach 
(both located in northern Orange County) found that an illness rate of about 0.8 
percent among bathers at those beaches resulted in about $3 million annually in 
health-related expenses.21  Extrapolation of such numbers to the wide range of 
beaches of Orange County could result in huge public expenses. 
 
Urban runoff and its impact on receiving waters also affect tourism.  In past years, 
Orange County was featured in the national press for its water quality problems.  Such 
news is likely to have a negative impact on tourism, since polluted beaches are 
generally not attractive to tourists.  According to the Orange County Community 
Indicators Project, the County’s visitors spent an average of $107.70 per day in 2004.22 
The experience of Huntington Beach provides an example of the potential economic 
impact of poor water quality.  Approximately eight miles of Huntington Beach were 
closed for two months in the middle of summer of 1999, severely impacting beach 
visitation.  When considered with the number of visitors and their average expenditure, 
the negative effects to the local economy are obvious. 
 
Coastal tourism is an important industry in Orange County and is dependent upon 
effective management of urban runoff pollution.  The following examples reflect that 
relationship. 
 

DANA POINT: In response to a Grand Jury finding (1999-2000 Rainy Season’s 
First Flush Hits the Harbors of Orange County), the city of Dana Point notes the 
interrelationship between the clean coastal water and the economic health of 
the city. Dana Point reports receiving $5.2 million in transit occupancy tax funds 
in FY 1999-2000 “due in large part because of proximity to the beach. Without 
clean beaches, Dana Point risks losing its major revenue source.” 23   More 
recently, the City budget report estimates that transit occupancy taxes comprise 
35 percent of general fund revenues for the 2006 fiscal year.  

 

                                            
20

 Haile, R.W., et al, 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 
in Santa Monica Bay.  Santa Monica Bay Restoration Project. 

21
 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 
Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

22
 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 
Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

23
 Orange County Grand Jury. 1999-2000 Rainy Season’s First Flush Hits the Harbors of Orange 
County. 
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LAGUNA BEACH: Tourism is one of the primary components of the Laguna 
Beach economy, and the beach is one of the main tourist attractions in the city.  
In 1999, hotel/motel bed tax revenue was approximately $3 million, 
representing 13percent of the City’s general fund revenue.24   In 2006, the City 
expects transit occupancy taxes to represent about 11percent of general fund 
revenue.25  The proportional decrease is due to an increase in property taxes, 
which is also affected in part by the quality of coastal waters.  The City Council 
recognizes the value of the beaches to tourists, and the local population and 
has funded several low-flow diversion systems in an attempt to decrease beach 
pollution and beach closures. 

 
DOHENY STATE BEACH: In 1997, the U.S. Army Corps of Engineers 
(USACE) prepared an economic analysis as part of the San Juan Creek and 
Aliso Creek Watershed Study.  Recreational value for Doheny State Beach, 
based on annual visitation of 670,545 people in 1995, was calculated at 
$2,850,000.  Furthermore, the USACE notes that lifeguards reported that beach 
attendance falls dramatically when there are unhealthy conditions in the ocean.  
In 1999, the USACE prepared an updated economic study as part of the 
Feasibility Phase of the San Juan Creek Watershed Management Study.  The 
1999 study reports that average beach attendance from 1996 to 1998 increased 
to 918,735.  The USACE places a recreation value per visitor at $5.76, which 
implies the annual recreational value of Doheny State Beach for 1996 to 1998 
was $5,291,914. 

 
ALISO BEACH: In 1997, the USACE prepared an economic analysis as part of 
the San Juan Creek and Aliso Creek Watershed Study. Recreational value for 
Aliso Beach, based on annual visitation of 3,477,369 people in 1995, was 
calculated at $14,779,000. In the 1999 Draft Feasibility Report for the Aliso 
Creek Watershed Management Study, the USACE noted that the average 
beach attendance from 1996 to 1998 decreased to 1,148,374. The recreation 
value per visitor was calculated at $4.50 and the average annual impact from 
water quality-related beach closures at Aliso Beach Park was estimated to be 
$468,392.  This number is comparable to an economic analysis conducted as 
part of the Aliso Creek Watershed 205(j) study that estimated the annual 
average recreational value impact of beach closures at Aliso Beach Park to be 
$468,400. 

 

                                            
24

 Laguna Beach at a Glance.  May 2000. Prepared by Moore Iacofano Goltsman, Inc. 
25

 City of Laguna Beach, adopted budget 2006-2007.  Available on-line at: 
http://www.lagunabeachcity.net/government/reference/budget07 
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Finally, it is important to consider the benefits of urban runoff management programs 
in conjunction with their costs.  A recent study conducted by the University of Southern 
California and University of California, Los Angeles assessed the costs and benefits of 
implementing various approaches for achieving compliance with the MS4 permits in 
the Los Angeles Region.  The study found that non-structural systems would cost $2.8 
billion but provide $5.6 billion in benefit.  If structural systems were determined to be 
needed, the study found that total costs would be $5.7 to $7.4 billion, while benefits 
could reach $18 billion.26  Costs are anticipated to be borne over many years – 
probably ten years at least.  As can be seen, the benefits of the programs are 
expected to considerably exceed their costs.  Such findings are corroborated by 
USEPA, which found that the benefits of implementation of its  
Phase II storm water rule would also outweigh the costs.27    
 
Additional discussion of economic issues can be found at section 3 of the Fact 
Sheet/Technical Report for Regional Board Order No. R9-2002-01, available at:   
 

http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html. 
 
 

VI. LEGAL AUTHORITY 

 
The following statutes, regulations, and Water Quality Control Plans provide the basis 
for the requirements of Order No. R9-2006-0011:  Clean Water Act (CWA), California 
Water Code (CWC), 40 CFR Parts 122, 123, 124 (National Pollutant Discharge 
Elimination System Permit Application Regulations for Storm Water Discharges, Final 
Rule), Part II of 40 CFR Parts 9, 122, 123, and 124 (National Pollutant Discharge 
Elimination System – Regulations for Revision of the Water Pollution Control Program 
Addressing Storm Water Discharges; Final Rule), Water Quality Control Plan – Ocean 
Waters of California (California Ocean Plan), Water Quality Control Plan for the San 
Diego Basin (Basin Plan), 40 CFR 131 Water Quality Standards; Establishment of 
Numeric Criteria for Priority Toxic Pollutants for the State of California; Rule (California 
Toxics Rule), and the California Toxics Rule Implementation Plan. 
 
The legal authority citations below generally apply to directives in Order No.  
R9-2008-0001, and provide the Regional Board with ample underlying authority to 
require each of the directives of Order No. R9-2008-0001.  Legal authority citations are 
also provided with each permit section discussion in section IX of this Fact 
Sheet/Technical Report.   
 
CWA 402(p)(3)(B)(ii) – The CWA requires in section 402(p)(3)(B)(ii) that permits for 
discharges from municipal storm sewers “shall include a requirement to effectively 
prohibit non-stormwater discharges into the storm sewers.” 

                                            
26

 LARWQCB, 2004.  Alternative Approaches to Stormwater Control.   
27

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P.  
68791. 
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CWA 402(p)(3)(B)(iii) – The CWA requires in section 402(p)(3)(B)(iii) that permits for 
discharges from municipal storm sewers “shall require controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management 
practices, control techniques and system, design and engineering methods, and such 
other provisions as the Administrator or the State determines appropriate for the 
control of such pollutants.”   
 
40 CFR 122.26(d)(2)(i)(B,C,E, and F) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(i)(B,C,E, and F) provide that each Copermittee’s permit application “shall 
consist of:  (i) Adequate legal authority.  A demonstration that the applicant can 
operate pursuant to legal authority established by statute, ordinance or series of 
contracts which authorizes or enables the applicant at a minimum to: […] (B)  Prohibit 
through ordinance, order or similar means, illicit discharges to the municipal separate 
storm sewer; (C) Control through ordinance, order or similar means the discharge to a 
municipal separate storm sewer of spills, dumping or disposal of materials other than 
storm water; […] (E) Require compliance with condition in ordinances, permits, 
contracts or orders; and (F) Carry out all inspection, surveillance and monitoring 
procedures necessary to determine compliance and noncompliance with permit 
conditions including the prohibition on illicit discharges to the municipal separate storm 
sewer.” 
 
40 CFR 122.26(d)(2)(iv) – Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) 
provides that the Copermittee shall develop and implement a proposed management 
program which “shall include a comprehensive planning process which involves public 
participation and where necessary intergovernmental coordination, to reduce the 
discharge of pollutants to the maximum extent practicable using management 
practices, control techniques and system, design and engineering methods, and such 
other provisions which are appropriate.  The program shall also include a description 
of staff and equipment available to implement the program. […]  Proposed programs 
may impose controls on a system wide basis, a watershed basis, a jurisdiction basis, 
or on individual outfalls. […]  Proposed management programs shall describe priorities 
for implementing controls.”   
 
40 CFR 122.26(d)(2)(iv)(A - D) – Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A - D) require municipalities to implement controls to reduce pollutants 
in urban runoff from new development and significant redevelopment, construction, 
and commercial, residential, industrial, and municipal land uses or activities.  Control 
of illicit discharges is also required. 
 
CWC 13377 – CWC section 13377 provides that “Notwithstanding any other provision 
of this division, the State Board or the regional boards shall, as required or authorized 
by the CWA, as amended, issue waste discharge requirements and dredged or fill 
material permits which apply and ensure compliance with all applicable provisions of 
the act and acts amendatory thereof or supplementary, thereto, together with anymore 
stringent effluent standards or limitation necessary to implement water quality control 
plans, or for the protection of beneficial uses, or to prevent nuisance.” 
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Order No. R9-2008-0001 is an essential mechanism for achieving the water quality 
objectives that have been established for protecting the beneficial uses of the water 
resources in the San Diego Regional Board’s portion of Orange County.  Federal 
NPDES regulation 40 CFR 122.44(d)(1) requires MS4 permits to include any 
requirements necessary to “achieve water quality standards established under CWA 
section 303, including State narrative criteria for water quality.”  The term “water 
quality standards” in this context refers to a water body’s beneficial uses and the water 
quality objectives necessary to protect those beneficial uses as established in the 
Basin Plan and antidegradation policies. 
 
 

VII. FINDINGS  

 
The findings of the Order have been modified to reduce repetition in their discussions 
and address new requirements.  Each finding of the Order is provided and discussed 
below.  Additional discussion relative to the findings can be found in section IX of the 
Fact Sheet, which provides discussions of the Order’s directives. 
 

A. Basis For the Order 

 
Finding A.1.  This Order is based on the federal Clean Water Act (CWA), the Porter-
Cologne Water Quality Control Act (Division 7 of the Water Code, commencing with 
Section 13000), applicable state and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 
Discussion of Finding A.1.  In 1987, Congress established CWA Amendments to 
create requirements for storm water discharges under the NPDES program, which 
provides for permit systems to regulate the discharge of pollutants.  Under the Porter-
Cologne Water Quality Control Act, the State Board and the nine Regional Water 
Quality Control Boards have primary responsibility for the coordination and control of 
water quality, including the authority to implement the CWA.  Porter-Cologne (section 
13240) directs the Regional Water Quality Control Boards to set water quality 
objectives via adoption of Basin Plans that conform to all State policies for water 
quality control.   
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As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas.  Since 1990, the San Diego Regional Board has issued area-wide 
MS4 NPDES permits.  The Order will renew Order No. R9-2002-01 to comply with the 
CWA and attain water quality objectives in the Basin Plan by limiting the contributions 
of pollutants conveyed by urban runoff.  Further discussions of the legal authority 
associated with the prohibitions and directives of the Order are provided in section VII 
this document. 
 
Finding A.2.  This Order renews National Pollutant Discharge Elimination System 
(NPDES) Permit No. CAS0108740, which was first issued on July 16, 1990 (Order  
No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) and February 13, 
2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance with Order No. R9-
2002-01, the County of Orange, as the Principal Permittee, submitted a Report of 
Waste Discharge (ROWD) for renewal of the MS4 Permit. 
 
Discussion of Finding A.2.  This Order renews National Pollutant Discharge 
Elimination System (NPDES) Permit No. CAS0108740, which was first issued on July 
16, 1990 (Order No. 90-38), and then renewed on August 8, 1996 (Order No. 96-03) 
and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in accordance 
with Order No. R9-2002-01, the County of Orange, as the Principal Permittee, 
submitted a Report of Waste Discharge (ROWD) for renewal of the MS4 Permit.  
Supporting information discussing the topic of this finding can be found in section V of 
this document. 
 
Finding A.3.  This Order is consistent with the following precedential Orders adopted 
by the State Water Resources Control Board (State Board) addressing municipal 
storm water NPDES Permits:  Order 99-05, Order WQ-2000-11, Order WQ 2001-15, 
and Order WQO 2002-0014. 
 
Discussion of Finding A.3.   In recent years the State Board has considered several 
appeals of MS4 permits issued by the Regional Boards.  In Order 99-05, the State 
Board established language for Receiving Water Limitation Language for MS4 permits.  
In Order No. WQ-2000-11, the State Board addressed design standards for Standard 
Urban Storm Water Mitigation Plan (SUSMP) requirements.  Order WQ 2001-15 
addressed Petitions of the San Diego County MS4 Permit issued by the Regional 
Board in 2001 (Order No. R9-2001-01).  Order WQO 2002-0014 addresses Petitions 
of the Orange County MS4 Permit issued by the Regional Board in 2002 (Order No. 
R9-2002-01).   
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B. Regulated Parties 

 
Finding B.1.  Each of the persons in Table 1 of the Order, hereinafter called 
Copermittees or dischargers, owns or operates a municipal separate storm sewer 
system (MS4), through which it discharges urban runoff into waters of the United 
States within the San Diego Region.  These MS4s fall into one or more of the following 
categories: (1) a medium or large MS4 that services a population of greater than 
100,000 or 250,000 respectively; or (2) a small MS4 that is “interrelated” to a medium 
or large MS4; or (3) an MS4 which contributes to a violation of a water quality 
standard; or (4) an MS4 which is a significant contributor of pollutants to waters of the 
United States. 
 
Discussion of Finding B.1.  Section 402 of the CWA prohibits the discharge of any 
pollutant to waters of the United States from a point source, unless that discharge is 
authorized by a NPDES permit.  Though urban runoff comes from a diffuse source, it 
is discharged through MS4s, which are point sources under the CWA.  Federal 
NPDES regulation 40 CFR 122.26(a) (iii) and (iv) provide that discharges from MS4s, 
which service medium or large populations greater than 100,000 or 250,000 
respectively, shall be required to obtain a NPDES permit.  Federal NPDES regulation 
40 CFR 122.26(a)(v) also provides that a NPDES permit is required for “A [storm 
water] discharge which the Director, or in states with approved NPDES programs, 
either the Director or the USEPA Regional Administrator, determines to contribute to a 
violation of a water quality standard or is a significant contributor of pollutants to 
waters of the United States.” Such sources are then designated into the program.   
 
Other small MS4s, such as those serving universities and military installations, also 
exist within the watersheds of Orange County in the San Diego Region.  While these 
MS4s are not subject to this Order, they are subject to the Phase II NPDES storm 
water regulations.  Over time, these MS4s will be designated for coverage under the 
State Board’s statewide general storm water permit for small MS4s. 
 

C. Discharge Characteristics 

 
Finding C.1.  Urban runoff contains waste, as defined in the California Water Code 
(CWC), and pollutants that adversely affect the quality of the waters of the State.  The 
discharge of urban runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
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Discussion of Finding C.1.  Section 13050(d) of the CWC defines “waste” as 
“sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, 
associated with human habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within containers of 
whatever nature prior to, and for purposes of, disposal.”  40 CFR 122.2 defines “point 
source” as “any discernable, confined, and discrete conveyance, including but not 
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operation, landfill leachate collection 
system, vessel or other floating craft from which pollutants are or may be discharged.  
This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff.”  40 CFR 122.2 defines “discharge of a pollutant” as “Any addition of any 
pollutant or combination of pollutants to waters of the U.S. from any point source.”  
Also, the justification for control of pollution into waters of the state can be found at 
CWC section 13260(a)(1).  State Board Order WQ 2001-15 verifies that urban runoff 
contains waste.28 
 
Finding C.1 is also discussed in RTC 1 (Section X.1) in comment number 12. 
 
Finding C.2.  The most common categories of pollutants in urban runoff include total 
suspended solids, sediment (due to anthropogenic activities); pathogens (e.g., 
bacteria, viruses, protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); 
petroleum products and polynuclear aromatic hydrocarbons; synthetic organics (e.g., 
pesticides, herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers), 
oxygen-demanding substances (decaying vegetation, animal waste), detergents, and 
trash.   
 

                                            
28

   State Board, 2001. Order WQ 2001-15.  In the Matter of Petitions of Building Industry Association of 
San Diego County and Western States Petroleum Association: For Review of Waster Discharge 
Requirements Order No. 2001-01 for Urban Runoff from San Diego County [NPDES No. 
CAS0108758] Issued by the Regional Board. 
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Discussion of Finding C.2.  The National Urban Runoff Program (NURP) study 
showed that heavy metals, organics, coliform bacteria, nutrients, oxygen demanding 
substances (e.g., decaying vegetation), and total suspended solids are found at 
relatively high levels in urban runoff.29  It also found that MS4 discharges draining 
residential, commercial, and light industrial areas contain significant loadings of total 
suspended solids and other pollutants.  The Basin Plan goes on to identify urban 
runoff pollutants to include lawn and garden chemicals, household and automotive 
care products dumped or drained on streets, and sediment that erodes from 
construction sites.30  In addition, the State Board Urban Runoff Technical Advisory 
Committee (TAC) finds that urban runoff pollutants include sediments, nutrients, 
oxygen-demanding substances, heavy metals, petroleum hydrocarbons, pathogenic 
bacteria, viruses, and pesticides.31  Runoff that flows over streets, parking lots, 
construction sites, and industrial, commercial, residential, and municipal areas carries 
these untreated pollutants through storm drain networks directly to the receiving 
waters of the San Diego Region. 
 
Finding C.2 is also discussed in RTC 1 (Section X.1) in comment number 13 and  
RTC 2 (Section X.2) in comment number 12. 
 
Finding C.3.  The discharge of pollutants and/or increased flows from MS4s may 
cause or threaten to cause the concentration of pollutants to exceed applicable 
receiving water quality objectives and impair or threaten to impair designated 
beneficial uses resulting in a condition of pollution (i.e., unreasonable impairment of 
water quality for designated beneficial uses), contamination, or nuisance. 
 
Discussion of Finding C.3.  The 1992, 1994, and 1996 National Water Quality 
Inventory Reports to Congress prepared by USEPA showed a trend of impairment in 
the nation’s waters from contaminated storm water and urban runoff.32  The 1998 
National Water Quality Inventory Report showed that urban runoff discharges affect 
11percent of rivers, 12percent of lakes, and 28percent of estuaries.  The report states 
that ocean shoreline impairment due to urban runoff increased from 55percent in 1996 
to 63percent in 1998.  The report notes that urban runoff discharges are the leading 
source of pollution and the main factor in the degradation of surface water quality in 
California’s coastal waters, rivers, and streams.  Furthermore, the NURP study found 
that pollutant levels from illicit discharges were high enough to significantly degrade 
receiving water quality, and threaten aquatic life, wildlife, and human health.33  
 

                                            
29

 Ibid. 
30

 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9.  San Diego. 
31

 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations. 
Nonpoint Source Management Program.   

32
 USEPA, 2000.  Quality of Our Nation’s Waters: Summary of the National Water Quality Inventory 
1998 Report to Congress – USEPA 841-S-00-001; Water Quality Conditions in the United States: 
Profile from the 1998 National Water Quality Inventory Report to Congress – USEPA 841-F-00-006. 

33
 USEPA, 1993. Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report. 
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In addition, the Region’s CWA section 303(d) list, which identifies water bodies with 
impaired beneficial uses within the region, also indicates that the impacts of urban 
runoff on receiving waters are significant.  Many of the impaired water bodies on the 
303(d) list are impaired by constituents that have been found at high levels within 
urban runoff by the County of Orange storm water monitoring program.34  Examples of 
constituents frequently responsible for beneficial use impairment include indicator fecal 
bacteria, heavy metals, and sediment; these constituents have been found at high 
levels in urban runoff both regionally and nationwide.35,36 In addition, impairments may 
be caused by synergistic effects of multiple contaminants or by pollutants not currently 
monitored by storm water programs37. 
 
Finding C.3 is also discussed in RTC 1 (Section X.1) in comment number 12. 
 
Finding C.4.  Pollutants in urban runoff can threaten and adversely affect human 
health.  Human illnesses have been clearly linked to recreating near storm drains 
flowing to coastal waters.  Also, urban runoff pollutants in receiving waters can 
bioaccumulate in the tissues of invertebrates and fish, which may be eventually 
consumed by humans. 
 
Discussion of Finding C.4.   A landmark study, conducted by the Santa Monica Bay 
Restoration Project, found that there was an increased occurrence of illness in people 
that swam in proximity to a flowing storm drain.38   A study of south Huntington Beach 
and north Newport Beach (both located in northern Orange County) found that an 
illness rate of about 0.8percent among bathers at those beaches resulted in about $3 
million annually in health-related expenses.39   Furthermore, urban runoff pollutants in 
receiving waters can bioaccumulate in the tissues of invertebrates and fish, which may 
eventually be consumed by humans.  Pollutants such as heavy metals and pesticides, 
which are commonly found in urban runoff, have been found to bioaccumulate and 
biomagnify in long-lived organisms at the higher trophic levels.40  Since many aquatic 
species are utilized for human consumption, toxic substances accumulated in species’ 
tissues can pose a significant threat to public health.  USEPA supports this finding 
when it states, “As runoff flows over areas altered by development, it picks up harmful 
sediment and chemicals such as oil and grease, pesticides, heavy metals, and 
nutrients (e.g., nitrogen and phosphorus).  These pollutants often become suspended 
in runoff and are carried to receiving waters, such and lakes, ponds, and streams.  
Once deposited, these pollutants can enter the food chain through small aquatic life, 
eventually entering the tissues of fish and humans.”41 

                                            
34

 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11. 

35
 Ibid. 

36
 USEPA, 1983.  Results of the Nationwide Urban Runoff Program, Volume 1 – Final Report.  

37
 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11.  

38
 Haile, R.W., et al., 1996.  An Epidemiological Study of Possible Adverse Health Effects of Swimming 
in Santa Monica Bay.  Santa Monica Bay Restoration Project. 

39
 Dwight, R.H., et al., 2005.  Estimating the Economic Burden From Illnesses Associated With 
Recreational Coastal Water Pollution – A Case Study in Orange County, California.  Journal of 
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Finding C.4 is also discussed in RTC 1 (Section X.1) in comment number 14. 
 
Finding C.5.  Urban runoff discharges from MS4s often contain pollutants that cause 
toxicity to aquatic organisms (i.e., adverse responses of organisms to chemicals or 
physical agents ranging from mortality to physiological responses such as impaired 
reproduction or growth anomalies).  Toxic pollutants impact the overall quality of 
aquatic systems and beneficial uses of receiving waters. 
 
Discussion of Finding C.5.  The Copermittees’ monitoring data exhibits frequent 
toxic conditions in urban runoff during storm events and dry weather.  Toxicity is 
observed in both fresh and marine receiving waters, but varies significantly within and 
among sites and over time.  However, according to the County of Orange, toxicity in 
both dry and wet weather appears concentrated along the coast.  This supports the 
conclusion that toxicity is associated with urban activities and is caused by pollutants 
that flow downstream and become concentrated near the bottom of urbanized 
watersheds.  Physical channel modification and hydromodification are also greatest 
near the coast and likely contribute to findings of toxicity.  The cause of toxicity may 
vary between locations, dates, and indicator organisms.  The actual cause may be 
influenced by various factors such as urbanization, urban runoff management, habitat 
modification, hydromodification, and native aquatic environment.  Toxicity identification 
evaluations (TIEs) have failed to confirm initial findings of toxicity.  Follow-up studies 
by the County of Orange implicate both pollutants and physical stream habitat 
degradation (e.g. channel modification and hydromodification) as factors related to 
toxicity findings.42 
 
Finding C.6.   The Copermittees discharge urban runoff into lakes, drinking water 
reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons, the Pacific 
Ocean, and tributaries thereto within one of the eleven hydrologic units (San Juan 
Hydrologic Unit) comprising the San Diego Region as shown in Tables 2a and 2b.  
Some of the receiving water bodies have been designated as impaired by the 
Regional Board and the United States Environmental Protection Agency (USEPA) in 
2006 pursuant to CWA section 303(d).  Also shown in the Tables are the watershed 
management areas (WMAs) as defined in the Regional Board report, Watershed 
Management Approach, January 2002. 
 

                                                                                                                                           
Enviro. Management  Vol.76. No.2 p.95-103.   Also reported in: Los Angeles Times, May 2, 2005.  
Here’s What Ocean Germs Cost You:  A UC Irvine Study Tallies the Cost of Treatment and Lost 
Wages for Beachgoers Who Get Sick.  

40
 Abel, P.D, 1996.  Water Pollution Biology. 

41
 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  Washington D.C.  EPA 833-R-
00-002. 

42
 County of Orange, 2006.  Orange County Municipal Copermittees 2005-2006 Annual Storm Water 
Program Report, Section 11.  
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Discussion of Finding C.6.  This finding identifies the Copermittees responsible for 
MS4 discharges in each watershed management area.  The list is identical to Order 
No. R9-2002-01.  The CWA Section 303(d) List of Impaired Waters, 2006 Update has 
been approved by the Regional Board, State Board, and USEPA. 43  This 303(d) list 
identifies waters that do not meet water quality standards after applying certain 
required technology-based effluent limits (“impaired” water bodies).  As part of this 
listing process, states are required to prioritize waters/watersheds for future 
development of Total Maximum Daily Loads (TMDLs).  The listed 303(d) pollutant(s) of 
concern do not necessarily reflect impairment of the entire corresponding WMA or all 
corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Board’s 2006 Section 303(d) List of Water Quality Limited 
Segments.   
 
Finding C.6 is also discussed in RTC 1 (Section X.1) in comment number 15. 
 
Finding C.7.  The Copermittees’ water quality monitoring data submitted to date 
documents persistent violations of Basin Plan water quality objectives for various 
urban runoff-related pollutants (fecal coliform bacteria, total suspended solids, 
turbidity, metals, etc.) at various watershed monitoring stations.   Persistent toxicity 
has also been observed at some watershed monitoring stations.  In addition, 
bioassessment data indicates that the majority of urbanized receiving waters have 
Poor to Very Poor Index of Biotic Integrity ratings.  In sum, the above findings indicate 
that urban runoff discharges are causing or contributing to water quality impairments, 
and are a leading cause of such impairments in Orange County.   
 
Discussion of Finding C.7.   The Copermittees have produced data that 
demonstrates water quality objectives are frequently not met during dry and wet 
weather.  The 2006 Report of Waste Discharge and the 2005-06 Annual Reports 
document that receiving water monitoring stations often fail to meet water quality 
objectives established in the Basin Plan.  Similar conclusions are found in monitoring 
reported to the Regional Board pursuant to Investigative Orders issued between 2001 
and 2006 for Aliso Creek, Salt Creek44, Prima Deshecha45, and North Creek at Doheny 
Beach46.  Monitoring reported to the State Board pursuant to funding grant agreements 
also demonstrates that discharges from MS4s routinely exceed water quality 
objectives. 47,48, 49, 50, 51.   

                                            
43

 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-line 
at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html 

44
 An Investigative Order was issued on March 6, 2003 to the City of Dana Point for water quality 
conditions of Salt Creek near Monarch Beach. 

45
 An Investigative Order was issued on July 3, 2002 to the City of San Clemente and the County of 
Orange for water quality conditions of Prima Deshecha Canada (including Poche Beach). 

46
 Investigative Order No. R9-2006-0039 was issued on April 4, 2006 to the City of Dana Point and 
Quantum Ozone, Inc. for an assessment of water quality conditions at North Creek, Doheny Beach. 

47
 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 
Water Resources Control Board Agreement No. 02-216-550-0. 

48
 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 
Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 
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Water quality in receiving waters downstream of MS4 discharges fail to meet Ocean 
Plan standards52, California Toxics Rule standards53, and Basin Plan objectives.  Data 
submitted in the MS4 Annual Reports indicate that at various times chemical, bacteria, 
pesticide, and metal concentrations may exceed water quality objectives in marine and 
fresh water receiving waters in both wet and dry weather conditions.  Although wet 
weather MS4 effluent data is not generally reported, dry-weather MS4 effluent data 
demonstrates that the effluent contains concentrations of pollutants that would exceed 
receiving water quality objectives. 
 
In most of these watersheds, there are no other significant NPDES permits 
discharging to the creeks.  For instance, there are no live-stream discharges of treated 
waste water in south Orange County. The few NPDES permits in the watersheds are 
mainly for recycled water which only discharges occasionally during the rainy season.  
Because the water quality monitoring indicates exceedances of water quality 
standards and urban runoff is the main source of pollutants in the watersheds, it can 
be inferred that the urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 
 
Finding C.7 is also discussed in the RTC 1 (Section X) in comment number 16 and in 
RTC 2 (Section X.2) in comment number 4. 
 

                                                                                                                                           
49

 James Volz. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

50
 Max Anderson. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

51
 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 

52
 The Basin Plan incorporates terms and conditions of the State Board’s Water Quality Control Plan for 
Ocean Waters of California (Ocean Plan) as a water quality objective for Ocean Waters in the San 
Diego Region. 

53
 The California Toxics Rule criteria promulgated by the USEPA are directly applicable water quality 
standards for certain priority toxic pollutants in inland surface waters and enclosed bays and 
estuaries in California. 
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Finding C.8.  When natural vegetated pervious ground cover is converted to 
impervious surfaces such as paved highways, streets, rooftops, and parking lots, the 
natural absorption and infiltration abilities of the land are lost.  Therefore, runoff leaving 
a developed urban area is significantly greater in runoff volume, velocity, and peak 
flow rate than pre-development runoff from the same area.  Runoff durations can also 
increase as a result of flood control and other efforts to control peak flow rates.  
Increased volume, velocity, rate, and duration of runoff greatly accelerate the erosion 
of downstream natural channels.  Significant declines in the biological integrity and 
physical habitat of streams and other receiving waters have been found to occur with 
as little as a 3-5percent conversion from natural to impervious surfaces.  The 
increased runoff characteristics from new development must be controlled to protect 
against increased erosion of channel beds and banks, sediment pollutant generation, 
or other impacts to beneficial uses and stream habitat due to increased erosive force.     
 
Finding C.9.  Urban development creates new pollution sources as human population 
density increases and brings with it proportionately higher levels of car emissions, car 
maintenance wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc. which can either be washed or directly dumped into the MS4.  As a 
result, the runoff leaving the developed urban area is significantly greater in pollutant 
load than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality.   
 
Discussion of Findings C.8 and C.9.   
The Natural Resources Defense Council (NRDC) 1999 Report, “Stormwater 
Strategies, Community Responses to Runoff Pollution” identifies two main causes of 
the storm water pollution problem in urban areas.  Both causes are directly related to 
development in urban and urbanizing areas: 
 

1.  Increased volume and velocity of surface runoff.  There are three types of 
human-made impervious covers that increase the volume and velocity of runoff: 
(i) rooftop, (ii) transportation imperviousness, and (iii) non-porous (impervious) 
surfaces.  As these impervious surfaces increase, infiltration will decrease, 
forcing more water to run off the surface, picking up speed and pollutants.   
 
2.  The concentration of pollutants in the runoff.  Certain industrial, commercial, 
residential and construction activities are large contributors of pollutant 
concentrations in urban runoff.  As human population density increases, it 
brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet 
wastes, trash, etc.   

 
As a result of these two causes, runoff leaving developed urban areas is significantly 
greater in volume, velocity, and pollutant load than pre-development runoff from the 
same area.     
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By accommodating the traditional approach to storm water management, urbanization 
has also altered the flow regime (rate, magnitude, frequency, timing, and flashiness of 
runoff) that supports aquatic and riparian habitats.  These hydrologic changes are 
driven by the loss of water storage capacity in the watersheds,54 and exacerbated by 
physical alterations of the stream channel network. 55    This relationship between 
urbanization and stream channel integrity has been documented nationally and in 
southern California.  
 
Hydrologic changes from urban development also directly and indirectly adversely 
affect wetlands.  Natural wetlands support many beneficial uses and provide important 
water-quality related ecological services, including pollutant removal, flood attenuation, 
and groundwater recharge.56   The Center for Watershed Protection recently provided 
USEPA with a synthesis of more than 100 scientific studies on the direct and indirect 
impacts of urbanization on wetlands and the role wetlands play in watershed quality.  
The report found that the three changes from land development with the most potential 
to impact wetlands include: Increased storm water runoff; decreased groundwater 
recharge; and flow constriction.57   Each of these changes can often be avoided or 
minimized by implementing site design and hydromodification BMPs. 
 
When Order No. R9-2002-01 was adopted, studies had shown that the level of 
imperviousness in an area strongly correlates with the quality of nearby receiving 
waters.58  One comprehensive study, which looked at numerous areas, variables, and 
methods, revealed that stream degradation occurs at levels of imperviousness as low 
as 10 – 20percent.59  Stream degradation is a decline in the biological integrity and 
physical habitat conditions that are necessary to support natural biological diversity.  
For instance, few urban streams can support diverse benthic communities with 
imperviousness greater than or equal to 25percent.60  To provide some perspective, a 
medium density, single-family home area can be from 25percent to 60percent 
impervious (variation due to street and parking design).61  
 

                                            
54

 Konrad, Christopher P. and Derek K. Booth, 2005. Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium  Vol.47 pp.157-177. 

55
 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  
Bioscience Vol. 47, No. 11, pp.769-784. 

56
 Wright, Tiffany, et al. 2006. “Direct and Indirect Impacts of Urbanization on Wetland Quality.”  
Prepared by the Center for Watershed Protection.  Available at: http://www.cwp.org. 81p. 

57
 Ibid p.26 

58
 USEPA, 1999.  Part II.  40 CFR Parts 9, 122, 123, and 124.  National Pollutant Discharge Elimination 
System – Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule.  Federal Register.   

59
 Ibid. 

60
 Ibid. 

61
 Schueler, T.R., 1994.  The Importance of Imperviousness. Watershed Protection Techniques. As 
cited in 64 Fed. Reg. 68725. 
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More recently, a report on the effects of impervious in southern California streams 
found that local ephemeral and intermittent streams are more sensitive to such effects 
than streams in other parts of the country.  This study, by the Southern California 
Coastal Water Research Program, estimated a threshold of response at a two to three 
percent change in percent of impervious cover in a watershed. 62  This threshold is 
lower than the previously reported estimates by the USEPA that were cited in the Fact 
Sheet for Order No. R9-2002-01. 
 
To demonstrate the principle of increased volume and velocity of runoff from 
urbanization, Figure 1 shows the flow rate of an urban vs. a natural stream.  What the 
figure demonstrates is that urban stream flows have greater peaks and volumes, as 
well as shorter retention times than natural stream flows.  The greater peak flows and 
volumes result in stream degradation through increased erosion of stream banks and 
damage to aquatic habitat.  The shorter retention times result in less time for 
sediments and other pollutants to settle before being carried out to the ocean.  This 
sediment, and the associated pollutants it carries, can be a significant cause of water 
quality degradation.    
 
Figure 1.  Flow Rate of Urban and Natural Streams63 

 
 
Increased volume and velocity of runoff adversely impacts receiving waters and their 
beneficial uses in many ways.  According to the Urban Runoff TAC report,64 increases 
in population density and imperviousness result in changes to stream hydrology 
including: 
 

                                            
62

 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

63
 Adapted from Schueler, T.R., 1987.  Controlling Urban Runoff: A Practical Manual for Planning and 
Designing Urban BMPs. Metropolitan Washington Council of Governments. 

64
 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  
Nonpoint Source Management Program.   
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1. Increased peak discharges compared to pre-development levels; 
2. Increased volume of storm water runoff with each storm compared to pre-

development levels; 
3. Decreased travel time to reach receiving water; increased frequency and severity 

of floods; 
4. Reduced stream flow during prolonged periods of dry weather due to reduced 

levels of infiltration; 
5. Increased runoff velocity during storms due to a combination of effects of higher 

discharge peaks, rapid time of concentration, and smoother hydraulic surfaces 
from channelization; and 

6. Decreased infiltration and diminished ground water recharge. 
 
Even though the rainfall depths in arid watersheds are lower, watershed development 
can greatly increase peak discharge rates during rare flood events.65  A study 
conducted in arid watersheds around Riverside, CA showed that, over two decades, 
impervious cover increased from 9percent to 22percent, which resulted in an increase 
of more than 100percent in the peak flow rate for the two-year storm event.  The study 
also showed that the average annual storm water runoff volume had increased by 
115percent to 130percent over the same time span.66 
 
Regarding the impact of urban development on urban runoff pollutant loads, the 
Regional Board’s Basin Plan states:  

 
Nonpoint source pollution is primarily the result of man’s uses of land such as 
urbanization, roads and highways, vehicles, agriculture, construction, industry, 
mineral extraction, physical habitat alteration (dredging/filling), 
hydromodification (diversion, impoundment, channelization), silviculture 
(logging), and other activities which disturb land.67 As a result, when rain falls on 
and drains through urban freeways, industries, construction sites, and 
neighborhoods it picks up a multitude of pollutants.  The pollutants can be 
dissolved in the runoff and quickly transported by gravity flow through a vast 
network of concrete channels and underground pipes referred to as storm water 
conveyance systems.  Such systems ultimately discharge the polluted runoff, 
without treatment, into the nation’s creeks, rivers, estuaries, bays, and oceans.68   
 

                                            
65

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection.  P. 695-706. 

66
 Ibid. 

67
 Regional Board, 1994. Water Quality Control Plan for the San Diego Basin. P. 4-66. 

68
 Ibid. P. 4-69 - 4-70. 
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According to the Center for Watershed Protection, urbanization strongly shapes the 
quality of both surface and ground water in arid and semi-arid regions of the 
southwest.  Since rain events are so rare, pollutants have more time to build up on 
impervious surfaces compared to humid regions.  Therefore, the pollutant 
concentrations of storm water runoff from arid watersheds tends to be higher than that 
of humid watersheds.69   The effect of antecedent rainfall events is demonstrated in a 
recent report from the California Department of Transportation (Caltrans) that found 
the concept of a seasonal first flush is applicable to the southern California climate.70 
 
Findings C.8 and C.9 are also discussed in RTC 1 (Section X.1) in comment numbers 
17 and 34. 
Finding C.10.  Development and urbanization especially threaten environmentally 
sensitive areas (ESAs), such as water bodies designated as supporting a RARE 
beneficial use (supporting rare, threatened or endangered species) and CWA 303(d)-
impaired water bodies.  Such areas have a much lower capacity to withstand pollutant 
shocks than might be acceptable in other areas.  In essence, development that is 
ordinarily insignificant in its impact on the environment may become significant in a 
particularly sensitive environment.  Therefore, additional control to reduce pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 
 
Discussion of Finding C.10.  ESAs are defined in the Order as “Areas that include 
but are not limited to all CWA Section 303(d) impaired water bodies; areas designated 
as Areas of Special Biological Significance by the Basin Plan ; water bodies 
designated with the RARE beneficial use by the Basin Plan; areas designated as 
preserves or their equivalent under the Natural Communities Conservation Program 
within the Cities and County of Orange; and any other equivalent environmentally 
sensitive areas which have been identified by the Copermittees.”   
 

                                            
69

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection.  P. 695-706. 

70
 Stenstrom, Michael and Masoud Kayhanian, 2005.  First Flush Phenomenon Characterization. 
Prepared for Caltrans. Report No. CTSW-RT-05-73-02.6   Study jointly performed by UCLA and 
UCD. Most of the data presented was collected from three highly urbanized highway sites in west Los 
Angeles. Much effort went into developing a quantitative way of defining the mass first flush. Other 
aspects include: variability of water quality during storm events, litter characteristics, correlation 
among constituents, first flush of organics and particle size distribution, new methods for measuring 
oil and grease, and grab and composite sampling strategies. The report is available on-line at: 
http://www.dot.ca.gov/hq/env/stormwater/special/newsetup/ 
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Areas that meet this definition are inherently sensitive habitats containing unique, rare, 
threatened, or endangered species, or are not achieving their designated beneficial 
uses.  As discussed above, urban runoff is known to contain a wide range of pollutants 
and have demonstrated toxicity to plants and animals.  Therefore, it is necessary to 
apply additional controls for developments within, adjacent to, or directly discharging to 
ESAs.  This need for additional controls is addressed within each component of the 
Order.  USEPA supports the requirement for additional controls, stating “For 
construction sites that discharge to receiving waters that do not support their 
designated use or other waters of special concern, additional construction site controls 
are probably warranted and should be strongly considered.”71  Further support for 
requiring additional controls to reduce pollutants in discharges to ESAs can be found 
in Mitigation of Storm Water Impacts From New Developments in Environmentally 
Sensitive Areas, a technical report written by the LARWQCB.72 
 
ESAs within the area subject to this Order are expected to be substantially similar to 
the previous Order.  Additions may be necessary once the South County Natural 
Community Conservation Plan/Habitat Conservation Plan (NCCP/HCP) is formally 
adopted.  Other modifications may reflect updated descriptions or findings of 
threatened or endangered aquatic species.  
 
Finding C.10 is also discussed in RTC 1 (Section X.1) in comment number 18. 
 
Finding C.11.  Although dependent on several factors, the risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas) 
are not significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural processes 
of filtering and transformation that occur in the soil); (2) taking reasonable steps to 
prevent the illegal disposal of wastes; (3) protecting footings and foundations; (4) 
ensuring that each drainage feature is adequately maintained in perpetuity; and (5) 
pretreatment.   
 

                                            
71

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 

72
 LARWQCB, 2001.  Mitigation of Storm Water Impacts From New Developments In Environmentally 
Sensitive Areas.   
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Discussion of Finding C.11.   Infiltration is an effective means for managing urban 
runoff.  However, measures must be taken to protect groundwater quality when 
infiltration of urban runoff is implemented.  USEPA supports urban runoff infiltration 
and provides guidance for protection of groundwater:  “With a reasonable degree of 
site-specific design considerations to compensate for soil characteristics, infiltration 
may be very effective in controlling both urban runoff quality and quantity problems.  
This strategy encourages infiltration of urban runoff to replace the natural infiltration 
capacity lost through urbanization and to use the natural filtering and sorption capacity 
of soils to remove pollutants; however, the potential for some types of urban runoff to 
contaminate groundwater through infiltration requires some restrictions.”73  The 
restrictions placed on urban runoff infiltration in this Order are based on 
recommendations provided by the USEPA Risk Reduction Engineering Laboratory.  
The State Board found in Order WQ 2000-11 on the appeal of the LARWQCB’s 
Standard Urban Storm Water Mitigation Plan (SUSMP) requirements that the guidance 
provided in the above referenced document by the USEPA Risk Reduction 
Engineering Laboratory is sufficient for the protection of groundwater quality from 
urban runoff infiltration.  To further protect groundwater quality, the Order also includes 
guidance from the LARWQCB,74 the State of Washington,75 and the State of 
Maryland.76  Subsequently, the California Storm Water Quality Association (CASQA) 
has produced technical guidance for post-construction treatment BMPs to protect 
ground water quality77. 
 
Finding C.11 is also discussed in RTC 1 (Section X.1) in comment number 24. 
 
 

                                            
73

 USEPA, 1994.  Potential Groundwater Contamination from Intentional and Nonintentional Stormwater 
Infiltration.  EPA 600 SR-94 051. 

74
 LARWQCB, 2000.  Standard Urban Storm Water Mitigation Plan for Los Angeles County and Cities in 
Los Angeles County.     

75
 Washington State Department of Ecology, 1999.  Draft Stormwater Management in Washington 
State.  Volume V – Runoff Treatment BMPs. Pub. No. 99-15.  

76
 Maryland Department of the Environment, 1999.  2000 Maryland Stormwater Design Manual. Volume 
I.  

77
 CASQA.  The New Development and Redevelopment Handbook, 2003. Available on-line at 
http://www.cabmphandbooks.org/Development.asp 
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D. Urban Runoff Management Programs 

 
Finding D.1.a. This Order specifies requirements necessary for the Copermittees to 
reduce the discharge of pollutants in urban runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard which evolves over 
time as urban runoff management knowledge increases, the Copermittees’ urban 
runoff management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to the 
contrary, this continual assessment, revision, and improvement of urban runoff 
management program implementation is expected to ultimately achieve compliance 
with water quality standards.   
 
Discussion of Finding D.1.a.  Under CWA section 402(p), municipalities are required 
to reduce the discharge of pollutants from their MS4s to the maximum extent 
practicable (MEP).  MEP is the critical technology-based performance standard that 
municipalities must attain.  The MEP standard is an ever-evolving, flexible, and 
advancing concept, which considers technical and economic feasibility.  As knowledge 
about controlling urban runoff continues to evolve, so does that which constitutes 
MEP.  Reducing the discharge of storm water pollutants to the MEP requires 
Copermittees to assess each program component and revise activities, control 
measures, best management practices (BMPs), and measurable goals, as necessary 
to meet MEP.    
 
To achieve the MEP standard, municipalities must employ whatever BMPs are 
technically feasible (i.e., are likely to be effective) and are not cost prohibitive.  The 
major emphasis is on technical feasibility.  Reducing pollutants to the MEP means 
choosing effective BMPs, and rejecting applicable BMPs only where other effective 
BMPs will serve the same purpose, or the BMPs would not be technically feasible, or 
the cost would be prohibitive.  In selecting BMPs to achieve the MEP standard, the 
following factors may be useful to consider: 

 
1. Effectiveness:  Will the BMPs address a pollutant (or pollutant source) of 

concern? 
2. Regulatory Compliance: Is the BMP in compliance with storm water 

regulations as well as other environmental regulations? 
3. Public Acceptance: Does the BMP have public support? 
4. Cost:  Will the cost of implementing the BMP have a reasonable relationship 

to he pollution control benefits to be achieved? 
5. Technical Feasibility: Is the BMP technically feasible considering soils, 

geography, water resources, etc? 
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If a municipality reviews a lengthy menu of BMPs and chooses to select only a few of 
the least expensive BMPs, it is likely that MEP has not been met.  On the other hand, 
if a municipal discharger employs all applicable BMPs except those where it can show 
that they are not technically feasible in the locality, or whose cost is prohibitive, it 
would have met the standard.  Where a choice may be made between two BMPs that 
should provide generally comparable effectiveness, the discharger may choose the 
least expensive alternative and exclude the more expensive BMP.  However, it would 
not be acceptable either to reject all BMPs that would address a pollutant source, or to 
pick a BMP based solely on cost, which would be clearly less effective.  In selecting 
BMPs the municipality must make a serious attempt to comply and practical solutions 
may not be easily dismissed.  In any case, the burden is on the municipal discharger 
to show compliance with its permit.  After selecting BMPs, it is the responsibility of the 
discharger to ensure that all BMPs are implemented.78   
 
A definition of MEP is not provided in either the federal statute or in the federal 
regulations.  The final determination regarding whether a municipality has reduced 
pollutants to the MEP can only be made by the Regional Board or the State Board, 
and not by the municipal discharger.  While the Regional Board or the State Board 
ultimately define MEP, it is the responsibility of the Copermittees to initially propose 
actions that implement BMPs to reduce pollution to the MEP.  In other words, the 
Copermittees’ urban runoff management programs to be developed under the Order 
are the Copermittees’ proposals of MEP.  Their total collective and individual activities 
conducted pursuant to their urban runoff management programs become their 
proposal for MEP as it applies both to their overall effort, as well as to specific 
activities.  The Order provides a minimum framework to guide the Copermittees in 
meeting the MEP standard.   
 
It is the Regional Board’s responsibility to evaluate the proposed programs and 
specific BMPs to determine what constitutes MEP, using the above guidance and the 
court’s 1994 decision in NRDC v. California Department of Transportation, Federal 
District Court, Central District of California.  The federal court stated that a 
Copermittee must evaluate and implement BMPs except where (1) other effective 
BMPs will achieve greater or substantially similar pollution control benefits; (2) the 
BMP is not technically feasible; or (3) the cost of BMP implementation greatly 
outweighs the pollution control benefits.  In the absence of a proposal acceptable to 
the Regional Board, the Regional Board will define MEP by requiring implementation 
of additional measures by the Copermittees. 
 

                                            
78

 State Water Resources Control Board, 1993.  Memo Entitled Definition of Maximum Extent 
Practicable. 
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The Copermittees’ continual evolution in meeting the MEP standard is expected to 
achieve compliance with water quality standards.  USEPA has consistently supported 
this expectation.  In its Interim Permitting Approach for Water Quality-Based Effluent 
Limitations (WQBELs) in Storm Water Permits, USEPA states “the interim permitting 
approach uses best management practices (BMPs) in first-round storm water permits, 
and expanded or better-tailored BMPs in subsequent permits, where necessary, to 
provide for attainment of water quality standards.”79  USEPA reiterated its position in 
1999, when it stated regarding the Phase II municipal storm water regulations that 
“successive iterations of the mix of BMPs and measurable goals will be driven by the 
objective of assuring maintenance of water quality standards” and “EPA anticipates 
that a permit for a regulated small MS4 operator implementing BMPs to satisfy the six 
minimum control measures will be sufficiently stringent to protect water quality, 
including water quality standards […].”80 
 
The requirements of the Order are expected to achieve compliance with receiving 
water quality standards.  The approach to be used is the continual assessment, 
revision, and improvement of Copermittee best management practice implementation.  
This approach is consistent with the Clean Water Act and State Board guidance. In 
Defenders of Wildlife v. Browner (1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit states: “Under 33 U.S.C. section 1342 (p)(3)(B)(iii), the 
EPA’s choice to include either management practices or numeric limitations in the 
permits was within its discretion.”  In addition, the approach is consistent with State 
Board Order WQ 99-05, which outlines an iterative approach for achieving compliance 
with water quality standards.   
 
Finding D.1.b.   The Copermittees have generally been implementing the jurisdictional 
urban runoff management programs required pursuant to Order No. R9-2002-01 since 
February 13, 2003.   However, urban runoff discharges continue to cause or contribute 
to violations of water quality standards.81   
 
Discussion of Finding D.1.b.   In response to Order No. R9-2002-01, the 
Copermittees have improved their urban runoff management programs.  For instance, 
comprehensive urban runoff management plans have been developed.  In order to 
implement the plans, the Copermittees have, among other things, developed BMP 
requirements, improved inter- and intra-governmental coordination, improved training 
programs, improved illicit discharge detection procedures, and improved their 
monitoring efforts.  Although the programmatic improvements have led to better 
implementation of BMPs, the Copermittees’ monitoring data demonstrate that 
additional or revised BMPs are necessary to prevent discharges from MS4s from 
causing and contributing to violations of water quality standards.  A discussion of data 
collected by the Copermittees is included in the discussion for Finding C.7.    

                                            
79

 Federal Register / Vol. 61, No. 166 / August 26, 1996 / P. 43761. 
80

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68753-68754. 

81
 Orange County Storm Water Program, 2006.  Unified Annual Progress Report, Program Effectiveness 
Assessment (San Diego Region). 
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Finding D.1.c.  This Order contains new or modified requirements that are necessary 
to improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the expanded Watershed Urban Runoff Management Program 
section, are designed to specifically address these high priority water quality problems.  
Other new or modified requirements address program deficiencies that have been 
noted during audits, report reviews, and other Regional Board compliance assessment 
activities.   
 
Discussion of Finding D.1.c.  The Copermittees are required to update and expand 
their urban runoff management programs on jurisdictional and watershed levels in 
order to improve their efforts to reduce the contribution of pollutants in urban runoff to 
the MEP and meet water quality standards.  Changes to Order No. R9-2002-01’s 
requirements have been made to help ensure these two standards are achieved by 
the Copermittees.   
 
The jurisdictional requirements of the Order have been changed based on findings by 
the Regional Board during typical compliance assurance activities.  The Regional 
Board performed full jurisdictional program audits of 8 of the 13 Copermittees during 
the Order No. R9-2002-01 permit term.  Where the audits found common 
implementation problems, requirements have been altered to better ensure 
compliance.  In addition, the Regional Board conducted detailed reviews of every 
jurisdictional annual report submitted by the Copermittees, including provision of 
specific comments to the Copermittees where improvements were found to be 
needed.  Again, where common reporting issues were found, the Order’s requirements 
have been changed to rectify the issues.  Other changes to jurisdictional requirements 
were based on Regional Board inspection findings or receipt of complaints.82    
 
Finally, many of the required updates to the Copermittees’ programs are based on 
recommendations found in the Copermittees’ ROWD.83  In many instances, the 
Copermittees and the Regional Board have identified similar issues that merit program 
modifications. 
 
To better focus on attainment of water quality standards, the Order’s watershed 
requirements have been improved.  Addressing urban runoff management on a 
watershed scale focuses on water quality results by emphasizing the receiving waters 
within the watershed.  The conditions of the receiving waters drive management 
actions, which in turn focus on the water quality problems of the receiving waters each 
watershed.  Improvements to watershed requirements were also made to facilitate 
better understanding of the requirements between the Regional Board and 
Copermittees. 

                                            
82

 Audit reports, report reviews, and inspection reports are available for review at the Regional Board 
office. 

83
 All significant changes made to the Order’s requirements are described and explained in detail in Fact 
Sheet section X. 
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Finding D.1.c is also discussed in RTC 1 (Section X.1) in comment number 19. 
 
Finding D.1.d.  Updated Jurisdictional Urban Runoff Management Plans (JURMPs) 
and Watershed Urban Runoff Management Plans (WURMPs), which describe the 
Copermittees’ urban runoff management programs in their entirety, are needed to 
guide the Copermittees’ urban runoff management efforts and aid the Copermittees in 
tracking urban runoff management program implementation.  It is practicable for the 
Copermittees to update the JURMPs and WURMPs within one year, since significant 
efforts to develop these programs have already occurred.   
 
Discussion of Finding D.1.d.   Development of urban runoff management plans is a 
crucial urban runoff management measure and should be considered a BMP.  The 
plans help organize and focus the Copermittees’ programs and guide their 
implementation.   In its statewide assessment report to USEPA Region IX and the 
State Board, Tetra Tech, Inc. concluded that the lack of a master storm water planning 
document must be considered a serious program deficiency84.  When submitted to the 
Regional Board, the plans provide useful correspondence between the Copermittees 
and the Regional Board.  The Plans also become available for review by the public, 
and thus facilitate public participation in urban runoff management decisions.  Finally, 
while development and submittal of urban runoff management plans are not necessary 
to ensure compliance of the Copermittees’ urban runoff management programs with 
the Order, the Regional Board is provided with a means to track Copermittee 
implementation. 
 
The focus of the Order is on development and implementation of programs which meet 
MEP, rather than creation of Copermittee plans which exhibit MEP.   While the Order 
does not rely upon the plans to ensure MEP and other standards are achieved, the 
plans still serve a useful purpose.  As stated above, the plans serve to organize the 
Copermittees’ efforts to address urban runoff.  As a practical matter, any program of 
the size required by the Order should be documented in writing.  This serves to guide 
implementation of the program by the numerous individuals responsible for program 
implementation. 
 

                                            
84

 Tetra Tech, Inc. 2006.  Assessment Report on Tetra Tech’s Support of California’s MS4 Stormwater 
Program.  Produced for USEPA Region IX and the California State and Regional Water Quality 
Control Boards. 
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Urban runoff management plans are not necessary for ensuring compliance with the 
Order because the Order itself contains sufficient detailed requirements to ensure that 
compliance with discharge prohibitions, receiving water limits, and the narrative 
standard of MEP are achieved.  Implementation by the Copermittees of programs in 
compliance with the Order’s requirements, prohibitions, and receiving water limits is 
the pertinent compliance standard to be used under the Order, as opposed to 
assessing compliance by reviewing the Copermittees’ implementation of their plans 
alone.  The Regional Board ensures compliance with the Order by reviewing annual 
reports, conducting inspections, performing audits, and through other general program 
oversight. 
 
Urban runoff management plans are particularly important and useful for municipalities 
when program implementation is spread across several departments and/or when 
municipalities experience staff turnover.85   Each Copermittee relies on multiple 
employees or contractors for program implementation, but the spread of responsibility 
varies among Copermittees.86   Written jurisdictional plans ensure appropriate 
coordination within each municipality.   
 
Copermittees’ urban runoff management plans are simply descriptions of their urban 
runoff management programs required under the Order.  These plans serve as 
procedural correspondence which guides program implementation and aids the 
Copermittees and Regional Board in tracking implementation of the programs.  In this 
manner, the plans are not functional equivalents of the Order.  For these reasons, the 
Copermittees’ urban runoff management plans need not be an enforceable part of the 
Order. 
 
The Copermittees’ plans and programs can be updated within one year because much 
of their plans and programs are already in existence.  In fact, many parts of their plans 
and programs have been in place for 15 years. Moreover, the adoption of Order No. 
R9-2002-01 required a larger scale reorganization of the Copermittees’ programs than 
Tentative Order No. R9-2008-0001, but also allowed one year for program updates.  
The Copermittees were generally able to meet the time schedule required under Order 
No. R9-2002-01. 
 
Finding D.1.e.   Pollutants can be effectively reduced in urban runoff by the 
application of a combination of pollution prevention, source control, and treatment 
control BMPs.  Pollution prevention is the reduction or elimination of pollutant 
generation at its source and is the best “first line of defense”.  Source control BMPs 
(both structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and out 
of receiving waters).  Treatment control BMPs remove pollutants from urban runoff.   
 

                                            
85

 Tetra Tech, Inc. 2005.  Program Evaluation Report.  Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 

86
 Responsible departments and employees are described in the 2005-06 Annual Reports for the MS4 
programs.  
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Discussion of Finding D.1.e.  The State Board finds in its Order No. WQ 98-01 that 
BMPs are effective in reducing pollutants in urban runoff, stating that “implementation 
of BMPs [is] generally the most appropriate form of effluent limitations when designed 
to satisfy technology requirements, including reduction of pollutants to the maximum 
extent practicable.”  A State Board TAC further supports this finding by recommending 
“that nonpoint source pollution control can be accomplished most effectively by giving 
priority to [BMPs] in the following order: 
 

1. Pollution Prevention – implementation of practices that use or promote 
pollution free alternatives; 

2. Source Control – implementation of control measures that focus on 
preventing or minimizing urban runoff from contacting pollution sources; 

3. Treatment Control – implementation of practices that require treatment of 
polluted runoff either onsite or offsite.”87 

 
Pollution prevention, the reduction or elimination of pollutant generation at its source, 
is an essential aspect of BMP implementation.  Fewer pollutants are available to be 
washed from urban areas when the generation of pollutants by urban activities is 
limited.  Thus, pollutant loads in storm water discharges are reduced from these areas.  
In addition, there is no need to control or treat pollutants that are never generated.88   
Furthermore, pollution prevention BMPs are generally more cost effective than 
removal of pollutants by treatment facilities or cleanup of contaminated media.89,90 
 
In the Pollution Prevention Act of 1990, Congress established a national policy that 
emphasizes pollution prevention over control and treatment.  CWC section 13263.3(a) 
also supports pollution prevention, stating “The Legislature finds and declares that 
pollution prevention should be the first step in a hierarchy for reducing pollution and 
managing wastes, and to achieve environmental stewardship for society.  The 
Legislature also finds and declares that pollution prevention is necessary to support 
the federal goal of zero discharge of pollutants into navigable waters.”  Finally, the 
Basin Plan also supports this finding by stating “To eliminate pollutants in storm water, 
one can either clean it up by removing pollutants or prevent it from becoming polluted 
in the first place.  Because of the overwhelming volume of storm water and the 
enormous costs associated with pollutant removal, pollution prevention is the only 
approach that makes sense.”91 
 

                                            
87

 State Board, 1994.  Urban Runoff Technical Advisory Committee Report and Recommendations.  
Nonpoint Source Management Program.   

88
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  

89
 Devinny, J.S. et al. 2004.  Alternative Approaches to Stormwater Quality Control. Prepared for the Los 
Angeles Regional Water Quality Control Board.  Found as Appendix H to NPDES Stormwater Cost 
Survey. Prepared for the California State Water Resources Control Board by the Office of Water 
Programs California State University, Sacramento.  Available on-line at:  
http://www.owp.csus.edu/research/npdes/ 

90
 Schueler, T.R.., 2000. Center for Watershed Protection.  Assessing the Potential for Urban 
Watershed Restoration, Article 142. 

91
 Regional Board, 1994.  Water Quality Control Plan, San Diego Basin, Region 9. 
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USEPA also supports the utilization of a combination of BMPs to address pollutants in 
urban runoff.  For example, USEPA has found there has been success in addressing 
illicit discharge related problems through BMP initiatives like storm drain stenciling and 
recycling programs, including household hazardous waste special collection days.92  
Structural BMP performance data has also been compiled and summarized by 
USEPA.93  This data indicates that structural BMPs can be effective in reducing 
pollutants in urban runoff discharges.  
 
The summary provides the performance ranges of various types of structural BMPs for 
removing suspended solids, nutrients, pathogens, and metals from storm water flows.  
These pollutants are generally a concern in storm water in the San Diego Region and 
Orange County.94   For suspended solids, the least effective structural BMP type was 
found to remove 30-65percent of the pollutant load, while the most effective was found 
to remove 65-100percent of the pollutant load.  For nutrients, the least effective 
structural BMP type was found to remove 15-45percent of the pollutant load, while the 
most effective was found to remove 65-100percent of the pollutant load.  For 
pathogens, the least effective structural BMP type was found to remove <30percent of 
the pollutant load, while the most effective was found to remove 65-100percent of the 
pollutant load.  For metals, the least effective structural BMP type was found to 
remove 15-45percent of the pollutant load, while the most effective was found to 
remove 65-100percent of the pollutant load. 
 
Several studies conducted in the last few years have measured the effectiveness of 
urban runoff treatment BMPs in southern Orange County.  Studies have been 
conducted on both dry weather and wet weather flows.  Each demonstrates that 
treatment control BMPs can, to varying degrees, remove pollutants from urban runoff, 
but that pollution prevention and source control BMPs are necessary to reduce 
pollutant discharges to the point of supporting water quality objectives in the receiving 
waters.  A partial list of such studies includes: 
 

1. “Assessment of Best Management Practice (BMP) Effectiveness” by the 
Southern California Coastal Water Research Project (SCCWRP).95  This project 
assesses the effectiveness of BMPs in southern California for improving water 
quality related to toxicity.   

 

                                            
92

 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges. 64 FR 68728. 

93
 USEPA, 1999. Preliminary Data Summary of Urban Storm Water Best Management Practices. EPA 
821-R-99-012. 

94
 Orange County Stormwater Program, Appendix E1 BMP Effectiveness and Applicability for Orange 
County (updated June 2005). 

95
 Jeffrey S. Brown and Steven M. Bay 2005.  Assessment of Best Management Practice (BMP) 
Effectiveness.  SCCWRP Technical Report 461. 
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2. “Final Report for the Del Obispo Storm Drain Project” by the City of Dana 
Point.96  This report assesses the implementation of a solids removal unit and 
low-flow diversion project. 

 
3. “Final Report for the Alipaz Storm Drain Treatment and Low Flow Diversion 

Project” by the City of Dana Point.97  This report assesses the implementation 
of a solids removal unit and low-flow diversion project. 

 
4. “Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria 

Disinfection Project” by the County of Orange.98   This report assesses the 
implementation of an ultraviolet system within a box culvert. 

 
5. Final Report for J01P28 Interim Water Quality Improvement Package Plant Best 

Management Practices.99  This report assesses the implementation of an 
ultraviolet treatment system at an inland waters storm drain outfall. 

 
6. “Final Report for Wetland Capture and Treatment (WetCAT) Network” by the 

City of Laguna Niguel.100  This report assesses the implementation of 
constructed wetlands.  

 
Results of these recent studies demonstrate that treatment at the MS4 outfalls for 
pollutants that have already been discharged into the MS4 is generally unlikely to 
reduce pollutant concentrations to levels that would support water quality objectives.  
 
It is important to note that the Clean Water Act and NPDES federal regulations clearly 
require control of discharges into the MS4.  Section 402(p)(3)(B)(ii) of the Clean Water 
Act states that MS4 permits must "prohibit non-storm water discharges into the storm 
sewers."  40 CFR 122.26(d)(2)(iv)(B) requires Copermittees to "detect and remove […] 
illicit discharges and improper disposal into the storm sewer."  40 CFR 
122.26(d)(2)(iv)(D) requires the Copermittees to "reduce pollutants in storm water 
runoff from construction sites to the municipal storm sewer system."   
 

                                            
96

 City of Dana Point.  2005. Final Report for the Del Obispo Storm Drain Project. Prepared for the State 
Water Resources Control Board Agreement No. 02-216-550-0. 

97
 City of Dana Point. 2004. Final Report For The Alipaz Storm Drain Treatment And Low Flow Diversion 
Project” by the City of Dana Point.  Prepared for State Water Resources Control Board Agreement 
Number: 01-068-550-0. 

98
 Volz, James. 2005.  Final Report for Poche Beach Urban Runoff Ultraviolet Light Bacteria Disinfection 
Project. Prepared by the County of Orange for State Water Resources Control Board Agreement No. 
01-236-550-1. 

99
 Anderson, Max. 2005.  Final Report: Aliso Beach Clean Beach Initiatives, J01P28 Interim Water 
Quality Improvement Package Plant Best Management Practices. Prepared by the County of Orange 
for State Water Resources Control Board Agreement No. 01-227-550-0. 

100
 City of Laguna Niguel and CH2MHILL.  2004.  Final Report: Wetland Capture and Treatment 
(WetCAT) Network. Prepared for State Water Resources Control Board Agreement No. 01-122-259-
0. 
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The Order's approach to regulating discharges into and from the MS4 is in accordance 
with State Board Order WQ 2001-15.  In that order, the State Board reviewed the San 
Diego County permit (Order No. 2001-01) requirements and made one change to one 
prohibition.101  The Order upheld all other requirements of the current permit.  Order  
No. R9-2008-0001 incorporates the one change made by the State Board, and 
continues the approach of Order No. 2001-01 (the basis for the current permit), as it 
was upheld by the State Board in Order WQ 2001-15.  State Board Order WQ 2001-15 
supports such requirements, stating:  "It is important to emphasize that dischargers 
into MS4s continue to be required to implement a full range of BMPs, including source 
control." 
 
The Court of Appeals, Fourth Appellate District, found that the current permit's 
approach to regulation of discharges into the MS4 was appropriate.  Since the 
Tentative Order utilizes the same approach, the court decision supports the Tentative 
Order's requirements. 
 
Finding D.1.e is also discussed in RTC 1 (Section X.1) in comment number 20. 
 
Finding D.1.f.  Urban runoff needs to be addressed during the three major phases of 
urban development (planning, construction, and use) in order to reduce the discharge 
of pollutants to the MEP and protect receiving waters.  Urban development which is 
not guided by water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can impact 
receiving water beneficial uses.  Construction sites without adequate BMP 
implementation result in sediment runoff rates which greatly exceed natural erosion 
rates of undisturbed lands, causing siltation and impairment of receiving waters.  
Existing urban development generates substantial pollutant loads which are 
discharged in urban runoff to receiving waters. 
 
Discussion of Finding D.1.f.   MS4 permits are issued to municipalities because of 
their land use authority.  The ultimate responsibility for the pollutant discharges, 
increased runoff, and inevitable long-term water quality degradation that results from 
urbanization lies with local governments.  This responsibility is based on the fact that it 
is the local governments that have authorized the urbanization (i.e., conversion of 
natural pervious ground cover to impervious urban surfaces) and the land uses that 
generate the pollutants and runoff.  Furthermore, the MS4 through which the pollutants 
and increased flows are conveyed, and ultimately discharged into natural receiving 
waters, are owned and operated by the same local governments.  In summary, the 
Copermittees under the Order are responsible for discharges into and out of their 
MS4s because (1) they own and operate the MS4; and (2) they have the legal 
authority that authorizes the very development and land uses with generate the 
pollutants and increased flows in the first place.   

                                            
101

 The State Board removed the prohibition of discharges into the MS4 that cause or contribute to 
exceedances of water quality objectives.  The revision allows for treatment of storm water flows once 
the pollutants have entered the MS4.  It does not affect the effective prohibition on certain dry-
weather flows into the MS4 that is required by the Clean Water Act. 
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For example, since grading cannot commence prior to the issuance of a local grading 
permit, the Copermittees have a built-in mechanism to ensure that all grading activities 
are protective of receiving water quality.  The Copermittee has the authority to withhold 
issuance of the grading permit until the project proponent has demonstrated to the 
satisfaction of the Copermittee that the project will not violate their ordinances or 
cause the Copermittee to be in violation of its MS4 permit.  Since the Copermittee will 
ultimately be held responsible for any discharges from the grading project by the 
Regional Board, the Copermittee will want to use its own permitting authority to ensure 
that whatever measures the Copermittee deems necessary to protect discharges into 
its MS4 are in fact taken by the project proponent. 
 
The Order holds the local government accountable for this direct link between its land 
use decisions and water quality degradation.  The Order recognizes that each of the 
three major stages in the urbanization process (development planning, construction, 
and the use or operational stage) are controlled by and must be authorized by the 
local government.  Accordingly, this permit requires the local government to 
implement, or require others to implement, appropriate best management practices to 
reduce pollutant discharges and increased flow during each of the three stages of 
urbanization. 
 
Including plans for BMP implementation during the design phase of new development 
and redevelopment offers the most cost effective strategy to reduce urban runoff 
pollutant loads to surface waters.102  The Phase II regulations for small municipalities 
reflect the necessity of addressing urban runoff during the early planning phase.  Due to 
the greater water quality concerns generally experienced by larger municipalities, Phase 
II requirements for small municipalities are also applicable to larger municipalities such 
as the Copermittees.  The Phase II regulations direct municipalities to develop, 
implement, and enforce a program to address storm water runoff from new development 
and redevelopment projects that disturb greater than or equal to one acre, including 
projects less than one acre that are part of a larger common plan of development or 
sale.  The program must ensure that controls are in place that would prevent or 
minimize water quality impacts.  This includes developing and implementing strategies 
which include a combination of structural and/or non-structural BMPs appropriate to the 
locality.  The program must also ensure the adequate long-term operation and 
maintenance of BMPs.103  USEPA expands on the Phase II regulations for urban 
development when it recommends that Copermittees: 
 

                                            
102

 USEPA, 2000. Storm Water Phase II Compliance Assistance Guide. EPA 833-R-00-002.  
103

 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System-
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 64 FR 68845. 
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“Adopt a planning process that identifies the municipality’s program goals (e.g., 
minimize water quality impacts resulting from post-construction runoff from new 
development and redevelopment), implementation strategies (e.g., adopt a 
combination of structural and/or non-structural BMPs), operation and 
maintenance policies and procedures, and enforcement procedures.  In 
developing your program, you should consider assessing existing ordinances, 
policies, programs and studies that address storm water runoff quality.”   

 
Management of urban runoff during the construction phase is also essential.  USEPA 
explains in the preamble to the Phase II regulations that storm water discharges 
generated during construction activities can cause an array of physical, chemical, and 
biological water quality impacts.  Specifically, the biological, chemical and physical 
integrity of the waters may become severely compromised due to runoff from 
construction sites.  Fine sediment from construction sites can adversely affect aquatic 
ecosystems by reducing light penetration, impeding sight-feeding, smothering benthic 
organisms, abrading gills and other sensitive structures, reducing habitat by clogging 
interstitial spaces within the streambed, and reducing intergravel dissolved oxygen by 
reducing the permeability of the bed material.  Water quality impairment also results, in 
part, because a number of pollutants are preferentially absorbed onto mineral or organic 
particles found in fine sediment.  The interconnected process of erosion (detachment of 
the soil particles), sediment transport, and delivery is the primary pathway for 
introducing key pollutants, such as nutrients, metals, and organic compounds into 
aquatic systems.104 
 
Finally, urban runoff from existing development must be addressed.  The 
Copermittees’ monitoring data exhibits that significant water quality problems exist in 
receiving waters which receive urban runoff from areas with extensive existing 
development, such as Aliso Creek.  Source identification, BMP requirements, 
inspections, and enforcement are all important measures which can be implemented 
to address urban runoff from existing development.  USEPA supports inspections and 
enforcement by municipalities when it states “Effective inspection and enforcement 
requires […] penalties to deter infractions and intervention by the municipal authority to 
correct violations.  Enforcement mechanisms […] also must be described.”105 
 
Finding D.1.f is also discussed in RTC 1 (Section X.1) in comment number 20. 
 
Finding D.1.g.  Annual reporting requirements included in this Order are necessary to 
meet federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.   
 
Discussion of Finding D.1.g.  The annual reporting requirements are consistent with 
federal NPDES regulation 40 CFR 122.41, which states: 

  

                                            
104

 Ibid., 64 FR 68728.  
105

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 
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“The operator of a large or medium municipal separate storm sewer system of a 
municipal separate storm sewer system that has been designated by the 
Director under section 122.26(a)(1)(v) of this part must submit an annual report 
by the anniversary of the date of the issuance of the permit for such a system.  
The report shall include: (1) The status of implementing the components of the 
storm water management program that are established as permit conditions; (2) 
Proposed changes to the storm water management program that are 
established as permit condition,  Such proposed changes shall be consistent 
with § 122.26(d)(2)iii) of this part; (3) Revisions, if necessary, to the assessment 
of controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)iv) and (d)(2)(v) of this part; (4) A summary of data, including 
monitoring data, that is accumulated throughout the reporting year; (5) Annual 
expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and 
public education programs; and (7) Identification of water quality improvements 
or degradation.” 
 

CWC section 13267 provides that “the regional board may require that any person 
who has discharged […] shall furnish, under penalty of perjury, technical or monitoring 
reports which the regional board requires.”   
 
The Regional Board must assess the reports to ensure that the Copermittees’ 
programs are adequate to assess and address water quality.  The reporting 
requirements can also be useful tools for the Copermittees to review, update, or revise 
their programs.  Areas or issues which have received insufficient efforts can also be 
identified and improved. 
 
Finding D.2.a.  The Standard Urban Storm Water Mitigation Plan (SUSMP) 
requirements contained in this Order are consistent with Order WQ-2000-11 adopted 
by the State Water Resources Control Board (State Board) on October 5, 2000.  In the 
precedential order, the State Board found that the design standards, which essentially 
require that urban runoff generated by 85 percent of storm events from specific 
development categories be infiltrated or treated, reflect the MEP standard.  The order 
also found that the SUSMP requirements are appropriately applied to the majority of 
the Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline outlets 
(RGOs), in SUSMPs.   
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Discussion of Finding D.2.a.   The post-construction requirements and design 
standards contained in the SUSMP section of Order No. R9-2008-0001 constitute 
MEP consistent with State Board guidance, court decisions, and Regional Board 
requirements.  The State Board and Regional Boards have made several recent 
decisions in regards to inclusion of SUSMP requirements in MS4 permits.  In a 
precedential decision, State Board WQ Order No. 2000-11, the State Board found that 
the SUSMP provisions constitute MEP for addressing pollutant discharges resulting 
from Priority Development Projects.  The provisions of the SUSMP section of the 
Order are also consistent with those previously issued by the Regional Board for 
Orange County (Order No. R9-2002-0001) and San Diego County (Order  
Nos. R9-2001-01 and R9-2007-0001), as well as requirements in the Los Angeles 
County MS4 permit (Order No. R4-2001-182).  In State Board Order WQ 2001-15, the 
State Board reaffirmed that SUSMP requirements constitute MEP.  Moreover, the 
SUSMP requirements of the San Diego County MS4 permit (Order No. R9-2001-01) 
were upheld when the California State Supreme Court declined to hear the matter on 
appeal. 
 
Finding D.2.b.  Controlling urban runoff pollution by using a combination of onsite 
source control and Low Impact Development (LID) site design BMPs augmented with 
treatment control BMPs before the runoff enters the MS4 is important for the following 
reasons:  (1) Many end-of-pipe BMPs (such as diversion to the sanitary sewer) are 
typically ineffective during significant storm events.  Whereas, onsite source control 
BMPs can be applied during all runoff conditions; (2) End-of-pipe BMPs are often 
incapable of capturing and treating the wide range of pollutants which can be 
generated on a sub-watershed scale; (3) End-of-pipe BMPs are more effective when 
used as polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between the 
source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in the effort to 
educate the public regarding sources of pollution and their prevention.  
 
Discussion of Finding D.2.b.  Many end-of-pipe BMPs are designed for low flow 
conditions because their end-of-pipe location prevents them from being designed for 
large storm events.  This results in the end-of-pipe BMPs being overwhelmed, 
bypassed, or ineffective during larger storm events more frequently than onsite BMPs 
designed for larger storms.  BMPs are also frequently most effective for a particular 
type of pollutant (such as sediment).  Such BMPs may be appropriate for small sites 
with a limited suite of pollutants generated; however, end-of-pipe BMPs must typically 
be able to address a wide range of pollutants generated by a sub-watershed, limiting 
their effectiveness and/or increasing costs.  Moreover, the location of some end-of-
pipe BMPs allow for untreated pollutants to be discharged to and degrade receiving 
waters prior to their reaching the BMPs.  This fails to protect receiving waters, which is 
the purpose of BMP implementation.  In addition, opportunities to educate the public 
regarding urban runoff pollution can be lost when end-of-pipe BMPs are located away 
from pollutant sources and out of sight.  Onsite BMPs can lead to a better public 
understanding of urban runoff issues since their presence can provide a visible and/or 
tangible lesson in pollution prevention.        
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Finding D.2.c. Use of Low-Impact Development (LID) site design BMPs at new 
development projects can be an effective means for minimizing the impact of urban 
runoff discharges from the development projects on receiving waters.  LID is a site 
design strategy with a goal of maintaining or replicating the pre-development 
hydrologic regime through the use of design techniques.  LID site design BMPs help 
preserve and restore the natural hydrologic cycle of the site, allowing for filtration and 
infiltration which can greatly reduce the volume, peak flow rate, velocity, and pollutant 
loads of urban runoff.   
 
Discussion of Finding D.2.c.  The use of LID site design BMPs helps reduce the 
amount of impervious area associated with urbanization and allows storm water to 
infiltrate into the soil.  Natural vegetation and soil filters urban runoff and reduces the 
volume and pollutant loads of storm water.  Studies have revealed that the level of 
imperviousness resulting from urbanization is strongly correlated with the water quality 
impairment of nearby receiving waters.106  In many cases, the impacts on receiving 
waters due to changes in hydrology can be more significant than those attributable to 
the contaminants found in storm water discharges.107   These impacts include stream 
bank erosion (increased sediment load and subsequent deposition), benthic habitat 
degradation, and decreased diversity of macroinvertebrates.  Although conventional 
BMPs do reduce pollutant loads, they may not effectively control adverse effects from 
changes in the discharge hydrologic conditions.108   
 
The Order includes requirements for developments to include site design BMPs that 
mimic or replicate the natural hydrologic cycle.  Open space designs which maximize 
pervious surfaces and retention of “natural” drainages have been found to reduce both 
the costs of development and pollutant export.109  Moreover, USEPA finds including 
plans for a “natural” site design and BMP implementation during the design phase of 
new development and redevelopment offers the most cost effective strategy to reduce 
pollutant loads to surface waters.110   In addition, a recent U.S. Department of Housing 
and Urban Development guidance document on low-impact development notes that 
the use of LID-based storm water management design allows land to be developed, 
but in a cost-effective manner that helps mitigate potential environmental impacts.111 
 
Finding D.2.c is also discussed in RTC 1 (Section X.1) in comment number 30. 
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 USEPA, 1999.  40 CFR Parts 9, 122, 123, and 124 National Pollutant Discharge Elimination System 
– Regulations for Revision of the Water Pollution Control Program Addressing Storm Water 
Discharges; Final Rule. 
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Finding D.2.d.  Retail Gasoline Outlets (RGOs) are significant sources of pollutants in 
urban runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace metals 
(including copper and zinc) than other urban areas.   
 
Discussion of Finding D.2.d.  RGOs are included in the Order as a Priority 
Development Project category because RGOs produce significantly greater loadings 
of hydrocarbons and trace metals (including copper and zinc) than other urban areas.  
To meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) an ADT of 100 or more 
vehicles per day.  These are appropriate thresholds since vehicular development size 
and volume of traffic are good indicators of potential impacts of urban runoff from 
RGOs on receiving waters.   
 
This finding has been added to satisfy State Board WQ Order No. 2000-11’s 
requirements for including RGOs as a Priority Development Category.  Order No. 
2000-11 acknowledged that a threshold (size, average daily traffic, etc.) appropriate to 
trigger SUSMP requirements should be developed for RGOs and that specific findings 
regarding RGOs should be included in MS4 permits to justify the requirement.112  
Additional detail to support the inclusion of RGOs can be found in the Fact Sheet 
discussion of Section D.1.d.2.j.  
 
Finding D.2.d is also discussed in the Response to Comments document  
(Section X) in comment number 29. 
 
Finding D.2.e. Heavy industrial sites are significant sources of pollutants in urban 
runoff.  Pollutant concentrations and loads in runoff from industrial sites are similar or 
exceed pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, source 
control, and treatment control BMPs are needed at heavy industrial sites in order to 
meet the MEP standard.  These BMPs are necessary where the heavy industrial site is 
larger than one acre.  The one acre threshold is appropriate, since it is consistent with 
requirements in the Phase II NPDES storm water regulations that apply to small 
municipalities. 
 

                                            
112

 State Board, 2000.  Order WQ 2000-11.  In the Matter of the Petitions of The Cities Of Bellflower, Et 
Al., The City Of Arcadia, And Western States Petroleum Association Review of January 26, 2000 
Action of the Regional Board And Actions and Failures to Act by both the California Regional Water 
Quality Control Board, Los Angeles Region and Its Executive Officer Pursuant to Order No. 96-054, 
Permit for Municipal Storm Water and Urban Run-Off Discharges Within Los Angeles County 
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Discussion of Finding D.2.e.    Heavy industrial sites can be a significant source of 
pollutants in urban runoff.  In an extensive review of storm water literature, the 
LARWQCB found widespread support for the finding that "industrial and commercial 
activities can also be considered hot spots as sources of pollutants.”  It also found that 
"industrial and commercial areas were likely to be the most significant pollutant source 
areas" of heavy metals.113   Likewise, runoff from heavy industry in the Santa Clara 
Valley has been found to be extremely toxic. 114   These findings are corroborated by 
USEPA, which states in the preamble to the 1990 Phase I NPDES storm water 
regulations that "Because storm water from industrial facilities may be a major 
contributor of pollutants to municipal separate storm sewer systems, municipalities are 
obligated to develop controls for storm water discharges associated with industrial 
activity through their system in their storm water management program."  Since heavy 
industrial sites can be a significant source of pollutants in urban runoff in a manner 
similar to other SUSMP project categories such as commercial development or 
automotive repair shops, it is appropriate to include heavy industrial sites as a SUSMP 
category in the Order.  
 
The Phase I NPDES storm water regulations require the Copermittees to "control 
through ordinance, permit, contract, order, or similar means, the contribution of 
pollutants to the municipal storm sewer by storm water discharges associated with 
industrial activity and the quality of storm water discharged from sites of industrial 
activity" (40 CFR 122.26(d)(2)(i)).  In addition, it has been established that the MEP 
standard for the control of urban runoff from new development projects includes 
incorporation of the SUSMP requirements.  Since the Copermittees must both control 
pollutants from industrial sites and meet the MEP standard for new development, it is 
appropriate to apply the SUSMP requirements to heavy industrial sites. 
 
The State Board's Order WQ 2000-11 indicates that it is appropriate to apply SUSMP 
requirements to categories of development where evidence shows the category of 
development can be a significant source of pollutants.  As evidenced above, heavy 
industrial sites can be a significant source of pollutants.  Therefore, the Order includes 
heavy industrial sites as a SUSMP Priority Development Project category. 
 
Finding D.2.e is also discussed in the Response to Comments document  
(Section X) in comment number 28. 
 

                                            
113

 Los Angeles Regional Water Quality Control Board.  2001. 
114

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection. 
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Finding D.2.f.  If not properly designed or maintained, certain BMPs implemented or 
required by municipalities for urban runoff management may create a habitat for 
vectors (e.g. mosquitoes and rodents).  However, proper BMP design to avoid 
standing water can prevent the creation of vector habitat.  Nuisances and public health 
impacts resulting from vector breeding can be prevented with close collaboration and 
cooperative effort between municipalities , the Orange County Vector Control 
District,and the California Department of Public Health during the development and 
implementation of urban runoff management programs. 
 
Discussion of Finding D.2.f.  The implementation of certain structural BMPs or other 
urban runoff treatment systems can result in significant vector problems in the form of 
increased breeding or harborage habitat for mosquitoes, rodents or other potentially 
disease transmitting organisms.  The implementation of BMPs that retain water may 
provide breeding habitat for a variety of mosquito species, some of which have the 
potential to transmit diseases such as Western Equine Encephalitis, St. Louis 
Encephalomyelitis, and malaria. Recent BMP implementation studies by Caltrans115 in 
District 7 and District 11 have demonstrated mosquito breeding associated with some 
types of BMPs. The Caltrans BMP Retrofit Pilot study cited lack of maintenance and 
improper design as factors contributing to mosquito production.  However, a 
Watershed Protection Techniques article describes management techniques for 
selecting, designing, and maintaining structural treatment BMPs to minimize mosquito 
production. 116   State and local urban runoff management programs that include 
structural BMPs with the potential to retain water have been implemented in Florida 
and the Chesapeake Bay region without resulting in significant public health threats 
from mosquitoes or other vectors.117   
 
Finding D.3.a.  In accordance with federal NPDES regulations and to ensure the most 
effective oversight of industrial and construction site discharges, discharges of runoff 
from industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for enforcing its 
local permits, plans, and ordinances, and the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, State Board Order 
99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and the General 
Industrial Activities Storm Water Permit, State Board Order 97-03 DWQ, NPDES No. 
CAS000001 (General Industrial Permit).  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial and 
construction activities.  Those measures may require the implementation of additional 
BMPs than are required under the statewide general permits for activities subject to 
both state and local regulation.     
 

                                            
115

 Caltrans, 2000. BMP Retrofit Pilot Studies: A Preliminary Assessment of Vector Production. 
116

 Watershed Protection Techniques, 1995.  Mosquitoes in Constructed Wetlands: A Management 
Bugaboo? 1(4):203-207. 

117
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Discussion of Finding D.3.a.   USEPA finds the control of pollutant discharges from 
industry and construction so important to receiving water quality that it has established 
a double system of regulation over industrial and construction sites.  This double 
system of regulation consists of two parallel regulatory systems with the same 
common objective:  to keep pollutants from industrial and construction sites out of the 
MS4.  In this double system of regulation for runoff from industrial and construction 
sites, local governments must enforce their legal authorities (i.e., local ordinances and 
permits) while the Regional Board must enforce its legal authority (i.e., statewide 
general industrial and construction storm water permits).  These two regulatory 
systems are designed to complement and support each other.  Municipalities are not 
required to enforce Regional Board and State Board permits; however, they are 
required to enforce their ordinances and permits.  The Federal regulations are clear 
that municipalities have responsibility to address runoff from industrial and 
construction sites which enters their MS4s.   
 
Municipalities have this responsibility because they have the authority to issue land 
use and development permits.  Since municipalities are the lead permitting authority 
for industrial land use and construction activities, they are also the lead for 
enforcement regarding runoff discharges from these sites.  For sites where the 
municipality is the lead permitting authority, the Regional Board will work with the 
municipality and provide support where needed.  The Regional Board will assist 
municipalities in enforcement against non-compliant sites after the municipality has 
exhibited a good faith effort to bring the site into compliance.   
 
According to USEPA, the storm water regulations envision that NPDES permitting 
authorities and municipal operators will cooperate to develop programs to monitor and 
control pollutants in storm water discharges from industrial facilities.118  USEPA 
discusses the “dual regulation” of construction sites in its Storm Water Phase II 
Compliance Assistance Guide, which states “Even though all construction sites that 
disturb more than one acre are covered nationally by an NPDES storm water permit, 
the construction site runoff control minimum measure […] is needed to induce more 
localized site regulation and enforcement efforts, and to enable operators […] to more 
effectively control construction site discharges into their MS4s.” 119   While the Storm 
Water Phase II Compliance Assistance Guide applies to small municipalities, it is 
applicable to the Copermittees, because they are similar in size and have the potential 
to discharge similar pollutant types as Phase II municipalities.   
 
Finding D.3.a is also discussed in RTC 1 (Section X.1) in comment number 2. 
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Finding D.3.b.  Identification of sources of pollutants in urban runoff (such as 
municipal areas and activities, industrial and commercial sites/sources, construction 
sites, and residential areas), development and implementation of BMPs to address 
those sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 are reduced to the 
MEP.  Inspections and other compliance verification methods are needed to ensure 
minimum BMPs are implemented.  Inspections are especially important at high risk 
areas for pollutant discharges. 
 
Discussion of Finding D.3.b.     Source identification is necessary to characterize the 
nature and extent of pollutants in discharges and to develop appropriate BMPs.  It is 
the first step in a targeted approach to urban runoff management.  Source 
identification helps identify the location of potential sources of pollutants in urban 
runoff.  Pollutants found to be present in receiving waters can then be traced to the 
sites which frequently generate such pollutants.  In this manner source inventories can 
help to target inspections, monitoring, and potential enforcement.  This allows for 
limited inspection, monitoring, and enforcement time to be most effective.  USEPA 
supports source identification as a concept when it recommends construction, 
municipal, and industrial source identification in guidance and the federal 
regulations.120,121   
 
The development of BMPs for identified sources will help ensure that appropriate, 
consistent controls are implemented at all types of urban development and areas.  
Copermittees must reduce the discharge of pollutants in urban runoff to the maximum 
extent practicable.  To achieve this level of pollutant reduction, BMPs must be 
implemented.  Designation of minimum BMPs helps ensure that appropriate BMPs are 
implemented for various sources.  These minimum BMPs also serve as guidance as to 
the level of water quality protection required.  USEPA requires development and 
implementation of BMPs for construction, municipal, commercial, industrial, and 
residential sources at 40 CFR 122.26(d)(2)(iv)(A-D). 
 
Updating ordinances and approval processes is necessary in order for the 
Copermittees to control discharges to their MS4s.  USEPA supports updating 
ordinances and approval processes when it states “A crucial requirement of the 
NPDES storm water regulation is that a municipality must demonstrate that it has 
adequate legal authority to control the contribution of pollutants in storm water 
discharged to its MS4. […]  In order to have an effective municipal storm water 
management program, a municipality must have adequate legal authority to control the 
contribution of pollutants to the MS4. […] ‘Control,’ in this context, means not only to 
require disclosure of information, but also to limit, discourage, or terminate a storm 
water discharge to the MS4.”122 
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Inspections provide a necessary means for the Copermittees to evaluate compliance 
of pollutant sources with their municipal ordinances and minimum BMP requirements.  
USEPA supports inspections when it recommends inspections of construction, 
municipal, and industrial sources.123  Inspection of high risk sources are especially 
important because of the ability of frequent inspections to help ensure compliance, 
thereby reducing the risk associated with such sources.  USEPA suggests that 
inspections can improve compliance when it states “Effective inspection and 
enforcement requires […] penalties to deter infractions and intervention by the 
municipal authority to correct violations.”124   
 
Finding D.3.b is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Finding D.3.c. Historic and current development makes use of natural drainage 
patterns and features as conveyances for urban runoff.  Urban streams used in this 
manner are part of the municipalities MS4 regardless of whether they are natural, 
man-made, or partially modified features.  In these cases, the urban stream is both an 
MS4 and a receiving water. 
 
Discussion of Finding D.3.c.    An MS4 is defined in the federal regulations as a 
conveyance or system of conveyances (including roads with drainage systems, 
municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm 
drains), owned or operated by a Copermittee, and designed or used for collecting or 
conveying urban runoff.125  Natural drainage patterns and urban streams are frequently 
used by municipalities to collect and convey urban runoff away from development 
within their jurisdiction.  Therefore, the Regional Board considers natural drainages 
that are used for conveyances of urban runoff, regardless of whether or not they’ve 
been altered by the municipality, as both part of the MS4s and as receiving waters.  To 
clarify, an unaltered natural drainage, which receives runoff from a point source 
(channeled by a Copermittee to drain an area within their jurisdiction), which then 
conveys the runoff to an altered natural drainage or a man-made MS4, is both an MS4 
and a receiving water.126 
 
Finding D.3.c is also discussed in RTC 1 (Section X.1) in comment number 3 and  
RTC 2 (Section X.2) in comment number 13. 
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Finding D.3.d.  As operators of the MS4s, the Copermittees cannot passively receive 
and discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially accepts 
responsibility for discharges into the MS4 that it does not prohibit or control.  These 
discharges may cause or contribute to a condition of contamination or a violation of 
water quality standards. 
 
Discussion of Finding D.3.d.  CWA section 402(p) requires operators of MS4s to 
prohibit non-storm water discharges into their MS4s.  This is necessary because 
pollutants which enter the MS4 generally are conveyed through the MS4 to be 
eventually discharged into receiving waters.  If a municipality does not prohibit non-
storm water discharges, it is providing the pathway (its MS4) which enables pollutants 
to reach receiving waters.  Since the municipality’s storm water management service 
can result in pollutant discharges to receiving waters, the municipality must accept 
responsibility for the water quality consequences resulting from this service. 
Furthermore, third party discharges can cause a municipality to be out of compliance 
with its permit.  Since pollutants from third parties which enter the MS4 will eventually 
be discharged from the MS4 to receiving waters, the third party discharges can result 
in a situation of municipality non-compliance if the discharges lead to an exceedance 
of water quality standards.  For these reasons, each Copermittee must prohibit and/or 
control discharges from third parties to its MS4.  USEPA supports this concept when it 
states “the operators of regulated small MS4s cannot passively receive and discharge 
pollutants from third parties” and “the operator of a small MS4 that does not prohibit 
and/or control discharges into its system essentially accepts ‘title’ for those discharges.  
At a minimum, by providing free and open access to the MS4s that convey discharges 
to the waters of the United States, the municipal storm sewer system enables water 
quality impairment by third parties.”127 
 
Finding D.3.d is also discussed in RTC 1 (Section X) in comment number 2 and RTC 2 
(Section X.2) in comment number 5. 
 
Finding D.3.e.  Waste and pollutants which are deposited and accumulate in MS4 
drainage structures will be discharged from these structures to waters of the U.S. 
unless they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this reason, 
pollutant discharges into MS4s must be reduced using a combination of management 
measures, including source control, and an effective MS4 maintenance program must 
be implemented by each Copermittee. 
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Discussion of Finding D.3.e.   When rain falls and drains urban freeways, industries, 
construction sites, and neighborhoods, it picks up a multitude of pollutants.  Gravity 
flow transports the pollutants to the MS4.  Illicit discharges and connections also 
contribute a significant amount of pollutants to MS4s.  MS4s are commonly designed 
to convey their contents as quickly as possible.  Due to the resulting typically high flow 
rates within the concrete conveyance systems of MS4s, pollutants which enter or are 
deposited in the MS4 and not removed are generally flushed unimpeded through the 
MS4 to waters of the United States.  Since treatment generally does not occur within 
the MS4, in such cases reduction of pollutants to the MEP must occur prior to 
discharges entering the MS4. 
 
The importance of this concept is supported by the tons of wastes/pollutants that have 
been removed from the Copermittees’ MS4s as reported in their ROWD.128  Moreover, 
these pollutants will be discharged into receiving waters unless an effective MS4 and 
structural treatment BMP maintenance program is implemented by the Copermittees.  
The requirement for Copermittees to conduct a MS4 maintenance program is 
specifically directed in both the Phase I and Phase II storm water regulations.  
Regarding MS4 cleaning, USEPA states “The removal of sediment, decaying debris, 
and highly polluted water from catch basins has aesthetic and water quality benefits, 
including reducing foul odors, reducing suspended solids, and reducing the load of 
oxygen-demanding substances that reach receiving waters.”129  It goes on to say, 
“Catch basin cleaning is an efficient and cost-effective method for preventing the 
transport of sediment and pollutants to receiving water bodies.”  USEPA also finds that 
“Lack of maintenance often limits the effectiveness of storm water structural controls 
such as detention/retention basins and infiltration devices. […]  The proposed program 
should provide for maintenance logs and identify specific maintenance activities for 
each class of control, such as removing sediment from retention ponds every five 
years, cleaning catch basins annually, and removing litter from channels twice a 
year.”130   
 
Finding D.3.e is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Finding D.3.f.   Enforcement of local urban runoff related ordinances, permits, and 
plans is an essential component of every urban runoff management program and is 
specifically required in the federal storm water regulations and this Order.  Each 
Copermittee is individually responsible for adoption and enforcement of ordinances 
and/or policies, implementation of identified control measures/BMPs needed to 
prevent or reduce pollutants in storm water runoff, and for the allocation of funds for 
the capital, operation and maintenance, administrative, and enforcement expenditures 
necessary to implement and enforce such control measures/BMPs under its 
jurisdiction. 
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Discussion of Finding D.3.f.    The Federal NPDES regulations 40 CFR 
122.26(d)(2)(iv)(A – D) are clear in placing responsibility on municipalities for control of 
urban runoff from third party activities and land uses to their MS4.131  In order for 
municipalities to assume this responsibility, they must implement ordinances, permits, 
and plans addressing urban runoff from third parties.  Assessments for compliance 
with their ordinances, permits, and plans are essential for a municipality to ensure that 
third parties are not causing the municipality to be in violation of its municipal storm 
water permit.  When conditions of non-compliance are determined, enforcement is 
necessary to ensure that violations of municipality ordinances and permits are 
corrected.  When the Copermittees determine a violation of its storm water ordinance, 
it must pursue correction of the violation.  Without enforcement, third parties do not 
have incentive to correct violations.  USEPA supports enforcement by municipalities 
when it states “Effective inspection and enforcement requires […] penalties to deter 
infractions and intervention by the municipal authority to correct violations.  
Enforcement mechanisms […] also must be described.”132   
 
Finding D.3.f is also discussed in RTC 1 (Section X.1) in comment number 7. 
 
Finding D.3.g.   Education is an important aspect of every effective urban runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs is 
especially critical to ensure that in-house staffs understand how their activities impact 
water quality, how to accomplish their jobs while protecting water quality, and their 
specific roles and responsibilities for compliance with this Order.  Public education, 
designed to target various urban land users and other audiences, is also essential to 
inform the public of how individual actions affect receiving water quality and how 
adverse effects can be minimized. 
 
Discussion of Finding D.3.g.   Education is a critical BMP and an important aspect of 
the urban runoff management programs.  USEPA finds that “An informed and 
knowledgeable community is critical to the success of a storm water management 
program since it helps ensure the following:  Greater support for the program as the 
public gains a greater understanding of the reasons why it is necessary and important, 
[and] greater compliance with the program as the public becomes aware of the 
personal responsibilities expected of them and others in the community, including the 
individual actions they can take to protect or improve the quality of area waters.”133 
 
Regarding target audiences, USEPA also states “The public education program should 
use a mix of appropriate local strategies to address the viewpoints and concerns of a 
variety of audiences and communities, including minority and disadvantaged 
communities, as well as children.”   

                                            
131

 USEPA, 2000.  EPA Administered Permit Programs: The National Pollutant Discharge Elimination 
System.  Code of Federal Regulations, Vol. 40, Part 122.   

132
 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA/833-B-92-002. 

133
 USEPA, 2000.  Storm Water Phase II Compliance Assistance Guide.  EPA 833-R-00-002. 
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Finding D.3.h.   Public participation during the development of urban runoff 
management programs is necessary to ensure that all stakeholder interests and a 
variety of creative solutions are considered.   
 
Discussion of Finding D.3.h.      
This finding is supported by the Phase II Storm Water Regulations, which state “early 
and frequent public involvement can shorten implementation schedules and broaden 
public support for a program.”  USEPA goes on to explain, “Public participation is likely 
to ensure a more successful storm water program by providing valuable expertise and 
a conduit to other programs and governments.”134 
 
Finding D.4.a.  Since urban runoff does not recognize political boundaries, watershed-
based urban runoff management can greatly enhance the protection of receiving 
waters within a watershed.  Such management provides a means to focus on the most 
important water quality problems in each watershed.  By focusing on the most 
important water quality problems, watershed efforts can maximize protection of 
beneficial use in an efficient manner.  Effective watershed-based urban runoff 
management actively reduces pollutant discharges and abates pollutant sources 
causing or contributing to watershed water quality problems.  Watershed-based urban 
runoff management that does not actively reduce pollutant discharges and abate 
pollutant sources causing or contributing to watershed water quality problems can 
necessitate implementation of the iterative process outlined in section A.3 of the 
Tentative Order.  Watershed management of urban runoff does not require 
Copermittees to expend resources outside of their jurisdictions.  Watershed 
management requires the Copermittees within a watershed to develop a watershed-
based management strategy, which can then be implemented on a jurisdictional basis. 
 
Discussion of Finding D.4.a. In recent years, addressing water quality issues from a 
watershed perspective has increasingly gained attention.  Regarding watershed-based 
permitting, the USEPA Watershed-Based NPDES Permitting Policy Statement issued 
on Jan. 7, 2004 states the following: 
 

USEPA continues to support a holistic watershed approach to water quality 
management. The process for developing and issuing NPDES permits on a watershed 
basis is an important tool in water quality management. USEPA believes that 
developing and issuing NPDES permits on a watershed basis can benefit all watershed 
stakeholders, from the NPDES permitting authority to local community members. A 
watershed-based approach to point source permitting under the NPDES program may 
serve as one innovative tool for achieving new efficiencies and environmental results. 
USEPA believes that watershed-based permitting can: 

 
• Lead to more environmentally effective results; 
• Emphasize measuring the effectiveness of targeted actions on improvements in 

water quality; 

                                            
134

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68755. 
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• Provide greater opportunities for trading and other market based approaches; 
• Reduce the cost of improving the quality of the nation’s waters; 
• Foster more effective implementation of watershed plans, including total maximum 

daily loads (TMDLs); and 
• Realize other ancillary benefits beyond those that have been achieved under the    

CWA  (e.g., facilitate program integration including integration of clean water act 
and safe drinking water act programs). 

 
Watershed-based permitting is a process that ultimately produces NPDES permits that 
are issued to point sources on a geographic or watershed basis. In establishing point 
source controls in a watershed-based permit, the permitting authority may focus on 
watershed goals, and consider multiple pollutant sources and stressors, including the 
level of nonpoint source control that is practicable. In general, there are numerous 
permitting mechanisms that may be used to develop and issue permits within a 
watershed approach.  

 
This USEPA guidance is in line with State Board and Regional Board watershed 
management goals.  For example, the State Board’s TAC recommends watershed-
based water quality protection, stating “Municipal permits should have watershed 
specific components.”  The TAC further recommends that “All NPDES permits and 
Waste Discharge Requirements should be considered for reissuance on a watershed 
basis.”   
   
In addition, the Basin Plan states that “public agencies and private organizations 
concerned with water resources have come to recognize that a comprehensive 
evaluation of pollutant contributions on a watershed scale is the only way to realistically 
assess cumulative impacts and formulate workable strategies to truly protect our water 
resources.  Both water pollution and habitat degradation problems can best be solved 
by following a basin-wide approach.”   
 
In light of USEPA’s policy statement and the State Board’s and Regional Board’s 
watershed management goals, the Regional Board seeks to expand watershed 
management in the regulation of urban runoff. Watershed-based MS4 permits can 
provide for more effective receiving water quality protection by focusing on specific 
water quality problems. The entire watershed for the receiving water can be assessed, 
allowing for critical areas and practices to be targeted for corrective actions.  Known 
sources of pollutants of concern can be investigated for potential water quality 
impacts.  Problem areas can then be addressed, leading to eventual improvements in 
receiving water quality.  Management of urban runoff on a watershed basis allows for 
specific water quality problems to be targeted so that efforts result in maximized water 
quality improvements.135   
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 Regional Board, 2004. San Diego County Municipal Storm Water Permit Reissuance Analysis 
Summary. P. 1. 
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Finding D.4.b.   Some urban runoff issues, such as general education and training, 
can be effectively addressed on a regional basis.  Regional approaches to urban 
runoff management can improve program consistency and promote sharing of 
resources, which can result in implementation of more efficient programs. 
 
Discussion of Finding D.4.b.  Copermittees in Orange County participate in several 
urban runoff-related activities whose scope extends beyond the area subject to this 
Order.  These include countywide activities (e.g., portions of Orange County fall under 
the jurisdiction of the Santa Ana Regional Board), southern California, and statewide 
activities.  Copermittees’ participation in these regional activities is generally directed 
at improving management capability, taking advantage of economies of scale.  For 
instance, Copermittees seek to develop consistency between watershed and/or 
jurisdictional programs (e.g., through standards development), and to collaborate on 
certain program activities such as education, training, and monitoring.  The 
Copermittees report agreeing that jurisdictional, watershed, and regional programs 
cannot be effectively developed and implemented in isolation.  In addition, the 
Copermittees, through WURMP implementation efforts, have learned that many 
watershed activities can be more effectively implemented (e.g., achieve more water 
quality benefits) at the regional level due to economies of scale and agree watershed 
protection should be increasingly emphasized as a focal point of Copermittee efforts 
under the re-issued Permit.136   
 
Finding D.4.c.  It is important for the Copermittees to coordinate their water quality 
protection and land use planning activities to achieve the greatest protection of 
receiving water bodies.  Copermittee coordination with other watershed stakeholders, 
especially Caltrans, the Department of Defense, and water and sewer districts, is also 
important. 
 
Discussion of Finding D.4.c.  Conventional planning and zoning can be limited in 
their ability to protect the environmental quality of creeks, rivers, and other 
waterbodies.  Watershed-based planning is often ignored, despite the fact that 
receiving waters unite land by collecting runoff from throughout the watershed.  Since 
watersheds unite land, they can be used as an effective basis for planning.  
Watershed-based planning enables local and regional areas to realize economic, 
social, and other benefits associated with growth, while conserving the resources 
needed to sustain such growth, including water quality.   
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 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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This type of planning can involve four steps:  (1) Identify the watersheds shared by the 
participating jurisdictions; (2) Identify, assess, and prioritize the natural, social, and 
other resources in the watersheds; (3) Prioritize areas for growth, protection, and 
conservation, based on prioritized resources; and (4) Develop plans and regulations to 
guide growth and protect resources.  Local governments have started with simple, yet 
effective, steps toward watershed planning, such as adopting a watershed-based 
planning approach, articulating the basic strategy in their General Plans, and 
beginning to pursue the basic strategy in collaboration with neighboring local 
governments who share the watersheds.  Examples of new mechanisms created to 
facilitate watershed-based planning and zoning include the San Francisquito Creek 
Watershed Coordinated Resource Management Process and the Santa Clara Basin 
Watershed Management Initiative.137   
 
 

E. Statute and Regulatory Considerations 

 
Finding E.1.  The Receiving Water Limitations (RWL) language specified in this Order 
is consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of Environmental 
Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740, adopted by the State Board on June 17, 1999.138  The RWL 
in this Order require compliance with water quality standards, which is to be achieved 
through an iterative approach requiring the implementation of improved and better-
tailored BMPs over time.  Compliance with receiving water limits based on applicable 
water quality standards is necessary to ensure that MS4 discharges will not cause or 
contribute to violations of water quality standards and the creation of conditions of 
pollution. 
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 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 
Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm 
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 State Water Resources Control Board Order: WQ 99 - 05 Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 96-03, NPDES 
Permit No. CAS0108740  for Storm Water and Urban Runoff from the Orange County Flood Control 
District and the  Incorporated Cities of Orange County Within the San Diego Region,  Issued by the 
California Regional Water Quality Control Board,  San Diego Region.  SWRCB/OCC File A-1041.  In 
response to objections from USEPA, Order WQ 99-05 revised Receiving Water Limitations language 
that had been established in State Board Order 98-01. 
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Discussion of Finding E.1.  The RWLs in the Order require compliance with water 
quality standards through an iterative approach for implementing improved and better-
tailored BMPs over time.  The iterative BMP process requires the implementation of 
increasingly stringent BMPs until receiving water standards are achieved.  This is 
necessary because implementation of BMPs alone cannot ensure attainment of 
receiving water quality standards.  For example, a BMP that is effective in one 
situation may not be applicable in another.  An iterative process of BMP development, 
implementation, and assessment is needed to promote consistent compliance with 
receiving water quality objectives.  If assessment of a given BMP confirms that the 
BMP is ineffective, the iterative process should be restarted, with redevelopment of a 
new BMP that is anticipated to result in compliance with receiving water quality 
objectives.   
 
The issue of whether storm water discharges from MS4s must meet water quality 
standards has been intensely debated in past years.  The argument arises because 
CWA section 402(p) fails to clearly state that municipal dischargers of storm water must 
meet water quality standards.  On the issue of industrial discharges of storm water, the 
statute clearly indicates that industrial dischargers must meet both (1) the technology-
based standard of “best available technology economically achievable (BAT)” and (2) 
applicable water quality standards.  On the issue of municipal discharges however, the 
statute states that municipal dischargers must meet (1) the technology-based standard 
of  MEP” and (2) “such other provisions that the Administrator or the State determines 
appropriate for the control of such pollutants.”  The statute fails, however, to specifically 
state that municipal dischargers must meet water quality standards. 
 
As a result, the municipal storm water dischargers have argued that they do not have to 
meet water quality standards; and that they only are required to meet MEP.  
Environmental interest groups maintain that not only do MS4 discharges have to meet 
water quality standards, but that MS4 permits must also comply with numeric effluent 
limitations for the purpose of meeting water quality standards.  On the issue of water 
quality standards, USEPA, the State Board, and the Regional Board have consistently 
maintained that MS4s must indeed comply with water quality standards.  On the issue of 
whether water quality standards must be met by numeric effluent limits, USEPA, the 
State Board (in Orders WQ 91-03 and WQ 91-04), and the Regional Board have 
maintained that MS4 permits can contain narrative requirements for the implementation 
of BMPs in place of numeric effluent limits.139   
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 For the most recent assessment, see Storm Water Panel Recommendations to the California State 
Water Resources Control Board, 2006. The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Storm Water Associated with Municipal, Industrial, and Construction Activities.  
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In addition to relying on USEPA’s legal opinion concluding that MS4s must meet MEP 
and water quality standards, the State Board also relied on the CWA’s explicit authority 
for States to require “such other provisions that the Administrator or the State 
determines appropriate for the control of such pollutants” in addition to the technology-
based standard of MEP.  To further support its conclusions that MS4 permit dischargers 
must meet water quality standards, the State Board relied on provisions of the CWC that 
specify that all waste discharge requirements must implement applicable Basin Plans 
and take into consideration the appropriate water quality objectives for the protection of 
beneficial uses. 
 
The State Board first formally concluded that permits for MS4s must contain effluent 
limitations based on water quality standards in its Order WQ 91-03.  In that Order, the 
State Board also concluded that it was appropriate for Regional Boards to achieve this 
result by requiring best management practices, rather than by inserting numeric 
effluent limitations into MS4 permits.  Later, in Order WQ 98-01, the State Board 
prescribed specific precedent setting Receiving Water Limitations language to be 
included in all future MS4 permits.  This language specifically requires that MS4 
dischargers meet water quality standards and allows for the use of narrative BMPs 
(increasing in stringency and implemented in an iterative process) as the mechanism 
by which water quality standards can be met.  
 
In Order WQ 99-05, the State Board modified its receiving water limitations language 
in Order WQ 98-01 to meet specific objections by USEPA (the modifications resulted 
in stricter compliance with water quality standards).  State Board Order WQ 99-05 
states:  
 

“In Order WQ 98-01, the State Board ordered that certain receiving water limitation 
language be included in future municipal storm water permits.  Following inclusion of 
that language in permits issued by the San Francisco Bay and San Diego Regional 
Boards for Vallejo and Riverside respectively, the USEPA objected to the permits. The 
USEPA objection was based on the receiving water limitation language. The USEPA 
has now issued those permits itself and has included receiving water limitation 
language it deems appropriate.  
 
In light of USEPA’s objection to the receiving water limitation language in Order  
WQ 98-01 and its adoption of alternative language, the State Board is revising its 
instructions regarding receiving water limitation language for municipal storm water 
permits. It is hereby ordered that Order WQ 98-01 will be amended to remove the 
receiving water limitation language contained therein and to substitute the USEPA 
language. Based on the reasons stated here, and as a precedent decision, the following 
receiving water limitation language shall be included in future municipal storm water 
permits.”   
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In the 1999 case involving MS4 permits issued by USEPA to several Arizona cities 
(Defenders of Wildlife v. Browner, 1999, 197 F. 3d 1035), the United States Court of 
Appeals for the Ninth Circuit upheld USEPA’s requirement for MS4 dischargers to 
meet water quality standards, but it did so on the basis of USEPA’s discretion rather 
than on the basis of strict compliance with the Clean Water Act.  In other words, while 
holding that the Clean Water Act does not require all MS4 discharges to comply strictly 
with state water quality standards, the Court also held that USEPA has the authority to 
determine that ensuring strict compliance with state water quality standards is 
necessary to control pollutants.  On the question of whether MS4 permits must contain 
numeric effluent limitations, the court upheld USEPA’s use of iterative BMPs in place 
of numeric effluent limits. 
 
On October 14, 1999, the State Board issued a legal opinion on the federal appellate 
decision and provided advice to the Regional Boards on how to proceed in the future.  
In the memorandum, the State Board concludes that the recent Ninth Circuit opinion 
upholds the discretion of USEPA and the State to (continue to) issue permits to MS4s 
that require compliance with water quality standards through iterative BMPs.  
Moreover, the memorandum states that “[…] because most MS4 discharges enter 
impaired water bodies, there is a real need for permits to include stringent 
requirements to protect those water bodies.  As TMDLs are developed, it is likely that 
MS4s will have to participate in pollutant load reductions, and the MS4 permits are the 
most effective vehicles for those reductions.”  In summary, the State Board found that 
the Regional Boards should continue to include the RWL established in State Board 
Order WQ 99-05 in all future permits.  
 
The issue of the RWLs language was also central to BIA’s (and others’) appeal of 
Order No. 2001-01 (San Diego MS4 permit), which was used as a template for Order 
No. R9-2002-01.  BIA contended that the MEP standard was a ceiling on what could 
be required of the Copermittees in implementing their urban runoff management 
programs, and that Order No. 2001-01’s receiving water limitations requirements 
exceeded that ceiling.  In other words, BIA argued that the Copermittees could not be 
required to comply with receiving water limitations if they necessitated efforts which 
went beyond the MEP standard.  Again, the courts upheld the Regional Board’s 
discretion to require compliance with water quality standards in municipal storm water 
permits, without limitation.  The Court of Appeal, Fourth Appellate District found that 
the Regional Board has “the authority to include a permit provision requiring 
compliance with water quality standards.”140  On further appeal by BIA, the California 
State Supreme Court declined to hear the matter. 
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While implementation of the iterative BMP process is a means to achieve compliance 
with water quality objectives, it does not shield the discharger from enforcement 
actions for continued non-compliance with water quality standards.  Consistent with 
USEPA guidance,141 regardless of whether or not an iterative process is being 
implemented, discharges that cause or contribute to a violation of water quality 
standards are in violation of Order No. R9-2008-0001.     
 
Finding E.2.   The Water Quality Control Plan for the San Diego Basin (Basin Plan), 
identifies the following beneficial uses for surface waters in Orange County:  Municipal 
and Domestic Supply (MUN), Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater 
Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare, 
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH), 
Hydropower Generation (POW), and Preservation of Biological Habitats of Special 
Significance (BIOL).  The following additional beneficial uses are identified for coastal 
waters of Orange County:  Navigation (NAV), Commercial and Sport Fishing (COMM), 
Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), Migration of 
Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early Development 
(SPWN), and Shellfish Harvesting (SHELL). 
 
Discussion of Finding E.2.   The southern portion of Orange County is within the San 
Diego Region.  The Orange County portion of the San Diego Region falls within and 
comprises the majority of  the San Juan Hydrologic Unit.  Major streams within the 
Orange County watersheds include San Juan Creek, Trabuco Creek, and San Mateo 
Creek.  Other surface water bodies include Aliso Creek, Prima Deshecha Canada, 
Segunda Deshecha Canada, Oso Creek, Salt Creek, Laguna Canyon Channel, 
Canada Gobernadora, and Bell Canyon.  Several small canyon streams drain directly 
to the Ocean.  Major inland waterbodies include Oso Reservoir, El Toro Reservoir, and 
Sulphur Creek Reservoir. 
 
The Orange County watersheds include unincorporated portions of Orange County, 
the Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, 
Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, 
and San Juan Capistrano.  The uppermost portions of the San Mateo, San Juan, 
Trabuco, and Aliso Creek watersheds are within the Cleveland National Forests.   
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 USEPA, 1998.  Jan. 21, 1998 correspondence, “State Board/OCC File A-1041 for Orange County,” 
from Alexis Strauss to Walt Petit, and March 17, 1998 correspondence from Alexis Strauss to Walt 
Petit.  
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Approximately 500,000 people reside within the permitted area.  This estimate is 
based on the 2000 census, which does not represent exact numbers because three 
municipalities (County of Orange and the Cities of Laguna Hills and Lake Forest) lie 
within both the San Diego Region and the Santa Region.  In addition, new 
developments have increased the housing stock of the area since the 2000 census.  
This includes the master planned developments of Ladera Ranch in the San Juan 
Creek watershed and Talega in the San Clemente Coastal and San Mateo Creek 
watersheds.  
 
Finding E.3.  This Order is in conformance with State Board Resolution No. 68-16, 
Statement of Policy with Respect to Maintaining High Quality Waters in California, and 
the federal Antidegradation Policy described in 40 CFR 131.12. 
 
Discussion of Finding E.3.   Urban runoff management programs are required to be 
designed to reduce pollutants in urban runoff to the maximum extent practicable and 
achieve compliance with water quality standards.   Therefore, implementation of urban 
runoff management programs, which satisfy the requirements of Order No.  
R9-2008-0001, will prevent violations of receiving water quality standards.  The Basin 
Plan states that “Water quality objectives must […] conform to US EPA regulations 
covering antidegradation (40 CFR 131.12) and State Board Resolution 68-16, 
Statement of Policy with Respect to Maintaining High Quality of Waters in California.”   
As a result, when water quality standards are met through the implementation of urban 
runoff management programs, USEPA and State Board antidegradation policy 
requirements are also met.  
 
Finding E.4.  Section 6217(g) of the Coastal Zone Act Reauthorization Amendments 
of 1990 (CZARA) requires coastal states with approved coastal zone management 
programs to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Permittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 
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Discussion of Finding E.4.   Coastal states are required to develop programs to 
protect coastal waters from nonpoint source pollution, as mandated by the federal 
CZARA.  CZARA Section 6217 identifies polluted runoff as a significant factor in 
coastal water degradation, and requires implementation of management measures 
and enforceable policies to restore and protect coastal waters.  In lieu of developing a 
separate NPS program for the coastal zone, California’s NPS Pollution Control 
Program was updated in 2000 to address the requirements of both the CWA section 
319 and the CZARA section 6217 on a statewide basis.  The California Coastal 
Commission (CCC), the State Board, and the nine Regional Water Quality Control 
Boards are the lead State agencies for upgrading the program, although 20 other 
State agencies also participate.   Pursuant to the CZARA (6217(g) Guidance 
Document  the development of urban runoff management programs pursuant to this 
NPDES permit fulfills the need for coastal cities to develop an urban runoff non-point 
source plan identified in the State’s Non-point Source Program Strategy and 
Implementation Plan.142 
 
Finding E.5.  Section 303(d)(1)(A) of the CWA requires that “Each state shall identify 
those waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such waters.”  
The CWA also requires states to establish a priority ranking of impaired waterbodies 
known as Water Quality Limited Segments and to establish Total Maximum Daily 
Loads (TMDLs) for such waters.  This priority list of impaired waterbodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State Board 
on February 4, 2003 and on July 25, 2003 by USEPA.  The List was recently updated 
by the State Board on October 25, 2006.  Before the 2006 List goes into effect, it must 
be approved by the USEPA.   
 
Discussion of Finding E.5.  Section 303(d) of the federal CWA (CWA, 33 USC 1250, 
et seq., at 1313(d)), requires States to identify waters that do not meet water quality 
standards after applying certain required technology-based effluent limits (“impaired” 
water bodies).  States are required to compile this information in a list and submit the 
list to USEPA for review and approval. This list is known as the Section 303(d) list of 
impaired waters.  As part of this listing process, States are required to prioritize 
waters/watersheds for future development of TMDLs. The State Board and Regional 
Boards have ongoing efforts to monitor and assess water quality, to prepare the 
Section 303(d) list, and to subsequently develop TMDLs.  The 2006 California 303(d) 
List identifies impaired receiving water bodies and their watersheds within the State of 
California.  Urban runoff that is discharged from the Copermittee’s MS4s is a leading 
cause of receiving water quality impairment in the San Diego Region.143  
 
 
Finding E.6.   

                                            
142

  State Board/CCC, 2000.  Nonpoint Source Program Strategy and Implementation Plan, 1998-2013 
(PROSIP). 

143
 The approved 2006 Clean Water Act Section 303(d) List of Water Quality Limited Segments is on-
line at: http://www.waterboards.ca.gov/tmdl/303d_lists2006.html. 
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This Order does not constitute an unfunded local government mandate subject to 
subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402, 
subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  Second, the local agency 
Copermittees’ obligations under this Order are similar to, and in many respects less 
stringent than, the obligations of non-governmental dischargers who are issued 
NPDES permits for storm water discharges.  Third, the local agency Copermittees 
have the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit coverage 
in lieu of compliance with the complete prohibition against the discharge of pollutants 
contained in federal Clean Water Act section 301, subdivision (a) (33 U.S.C. § 
1311(a)) and in lieu of numeric restrictions on their discharges.  Fifth, the local 
agencies’ responsibility for preventing discharges of waste that can create conditions 
of pollution or nuisance from conveyances that are within their ownership or control 
under state law predates the enactment of Article XIIIB, Section (6) of the California 
Constitution. 
 
 
Discussion of Finding E.6.    
 
This Order does not constitute an unfunded local government mandate subject to 
subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402, 
subdivision (p)(3)(B).  (33 U.S.C. § 1342(p)(3)(B).)  This includes federal requirements 
to effectively prohibit non-storm water discharges, to reduce the discharge of 
pollutants to the maximum extent practicable, and to include such other provisions as 
the Administrator or the State determines appropriate for the control of such pollutants.  
Federal cases have held these provisions require the development of permits and 
permit provisions on a case-by-case basis to satisfy federal requirements.  (Natural 
Resources Defense Council, Inc. v. U.S. E.P.A. (9th Cir. 1992) 966 F.2d 1292, 1308, 
fn. 17.)   
 
The authority exercised under this Order is not reserved state authority under the 
Clean Water Act’s savings clause (cf. Burbank v. State Water Resources Control Bd. 
(2005) 35 Cal.4th 613, 627-628 [relying on 33 U.S.C. § 1370, which allows a state to 
develop requirements which are not “less stringent” than federal requirements]), but 
instead, is part of a federal mandate to develop pollutant reduction requirements for 
municipal separate storm sewer systems.  To this extent, it is entirely federal authority 
that forms the legal basis to establish the permit provisions.  (See, City of Rancho 
Cucamonga v. Regional Water Quality Control Bd.-Santa Ana Region (2006) 135 
Cal.App.4th 1377, 1389; Building Industry Ass’n of San Diego County v. State Water 
Resources Control Bd. (2004) 124 Cal.App.4th 866, 882-883.) 
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Second, the local agency Copermittees’ obligations under this Order are similar to, 
and in many respects less stringent than, the obligations of non-governmental 
dischargers who are issued NPDES permits for storm water discharges.  With a few 
inapplicable exceptions, the Clean Water Act regulates the discharge of pollutants 
from point sources (33 U.S.C. § 1342) and the Porter-Cologne regulates the discharge 
of waste (Wat. Code, § 13263), both without regard to the source of the pollutant or 
waste.  As a result, the “costs incurred by local agencies” to protect water quality 
reflect an overarching regulatory scheme that places similar requirements on 
governmental and nongovernmental dischargers.  (See County of Los Angeles v. 
State of California (1987) 43 Cal.3d 46, 57-58 [finding comprehensive workers 
compensation scheme did not create a cost for local agencies that was subject to state 
subvention].) 
 
The Clean Water Act and the Porter-Cologne Water Quality Control Act largely 
regulate storm water with an even hand, but to the extent there is any relaxation of this 
even-handed regulation, it is in favor of the local agencies.  Except for municipal 
separate storm sewer systems, the Clean Water Act requires point source 
dischargers, including discharges of storm water associated with industrial or 
construction activity, to comply strictly with water quality standards.  (33 U.S.C. § 
1311(b)(1)(C), Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1164-1165 
[noting that industrial storm water discharges must strictly comply with water quality 
standards].)  As discussed in prior State Water Resources Control Board decisions, 
this Order does not require strict compliance with water quality standards.  (SWRCB 
Order No. WQ 2001-15, p. 7.)  The Order, therefore, regulates the discharge of waste 
in municipal storm water more leniently than the discharge of waste from non-
governmental sources.   
 
Third, the local agency Copermittees have the authority to levy service charges, fees, 
or assessments sufficient to pay for compliance with this Order.  The fact sheet 
demonstrates that numerous activities contribute to the pollutant loading in the 
municipal separate storm sewer system.  Local agencies can levy service charges, 
fees, or assessments on these activities, independent of real property ownership.  
(See, e.g., Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) 
24 Cal.4th 830, 842 [upholding inspection fees associated with renting property].)  The 
ability of a local agency to defray the cost of a program without raising taxes indicates 
that a program does not entail a cost subject to subvention.  (County of Fresno v. 
State of California (1991) 53 Cal.3d 482, 487-488.) 
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Fourth, the Copermittees have requested permit coverage in lieu of compliance with 
the complete prohibition against the discharge of pollutants contained in federal Clean 
Water Act section 301, subdivision (a) (33 U.S.C. § 1311(a)) and in lieu of numeric 
restrictions on their discharges.  To the extent, the local agencies have voluntarily 
availed themselves of the permit, the program is not a state mandate.  (Accord County 
of San Diego v. State of California (1997) 15 Cal.4th 68, 107-108.)  Likewise, the 
Copermittees have voluntarily sought a program-based municipal storm water permit 
in lieu of a numeric limits approach.  (See City of Abilene v. U.S. E.P.A. (5th Cir. 2003) 
325 F.3d 657, 662-663 [noting that municipalities can choose between a management 
permit or a permit with numeric limits].)  The local agencies’ voluntary decision to file a 
report of waste discharge proposing a program-based permit is a voluntary decision 
not subject to subvention. (See Environmental Defense Center v. USEPA (9th Cir. 
2003) 344 F.3d 832, 845-848.) 
 
Fifth, the local agencies’ responsibility for preventing discharges of waste that can 
create conditions of pollution or nuisance from conveyances that are within their 
ownership or control under state law predates the enactment of Article XIIIB, Section 
(6) of the California Constitution. 
 
Finding E.6 is also discussed in RTC 1 (Section X.1) in comment number 5 and in 
RTC 2 (Section X.2) in comment number 1. 
 
 
Finding E.7.  Urban runoff treatment and/or mitigation must occur prior to the 
discharge of urban runoff into a receiving water.  Treatment BMPs must not be 
constructed in a waters of the U.S. or State unless the urban runoff flows are 
sufficiently pretreated to protect the values and functions of the water body. Federal 
regulations at 40 CFR 131.10(a) state that in no case shall a state adopt waste 
transport or waste assimilation as a designated use for any waters of the U.S.  
Authorizing the construction of an urban runoff treatment facility within a water of the 
U.S., or using the water body itself as a treatment system or for conveyance to a 
treatment system, would be tantamount to accepting waste assimilation as an 
appropriate use for that water body.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.    Without federal authorization (e.g., pursuant to Clean Water Act Section 404), 
waters of the U.S. may not be converted into, or used as, waste treatment or 
conveyance facilities.  Similarly waste discharge requirements pursuant to California 
Water Code Section 13260 are required for the conversion or use of waters of the 
State as waste treatment or conveyance facilities.   
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Discussion of Finding E.7.  Urban runoff treatment and/or mitigation in accordance 
with any of the requirements in the Order must occur prior to the discharge of storm 
water or urban runoff into receiving waters.  Allowing polluted runoff to enter receiving 
waters prior to treatment to the MEP will result in degradation of the water body and 
potential exceedances of water quality standards, from the discharge point to the point 
of dissipation, infiltration, or treatment.  Furthermore, the construction, operation, and 
maintenance of a pollution control facility in a water body can negatively impact the 
physical, chemical, and biological integrity, as well as the beneficial uses, of the water 
body.  This requirement is supported by federal regulation 40 CFR 131.10(a) and 
USEPA guidance.  According to USEPA,144  “To the extent possible, municipalities 
should avoid locating structural controls in natural wetlands.  Before considering siting 
of controls in a natural wetland, the municipality should demonstrate that it is not 
possible or practicable to construct them in sites that do not contain natural wetlands… 
Practices should be used that settle solids, regulate flow, and remove contaminants 
prior to discharging storm water into a wetland.”  
 
Additional Federal guidance discusses the implementation of wetlands to treat 
municipal storm water discharges (USEPA, 2000. Guiding Principles for Constructed 
Treatment Wetlands: Providing for Water Quality and Wildlife Habitat).  It states: 
 

“..treatment wetlands should not be constructed in a waters of the U.S. unless 
you can sufficiently pretreat the stormwater flows to protect the values and 
functions of the waters of the U.S. Because storm water is an unpredictable 
effluent source and can contain high levels of toxic substances, nutrients, and 
pathogens, we strongly encourage that you construct the treatment wetland in 
uplands and use best management practices in these projects.”145 

 
Consistent with USEPA guidance, the conversion or use of waters of the U.S./State 
into urban runoff treatment facilities or conveyance facilities for untreated urban runoff 
discharges must be appropriately reviewed by both Federal and State resource 
agencies. Such projects may be subject to federal permitting pursuant to Clean Water 
Act Section 404 if discharges of dredged or fill material is involved.  
 
The placement of hydromodification controls within waters of the U.S./State may also 
be subject to federal and/or state permitting, but would not necessarily be considered 
a pollutant treatment BMP.  Provided the grade control structures are designed to re-
establish a natural channel gradient and correct excessive changes to the sediment 
transport regime caused by urbanization, rather than to create a series of artificial 
hydrological impoundments for the purpose of treating pollution, this type of project is 
not considered an in-stream treatment BMP. 
 

                                            
144

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 

145
 USEPA, 2000. Guiding Principles for Constructed Treatment Wetlands: Providing for Water Quality 
and Wildlife Habitat, (EPA 843-B-00-003). 
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Finding E.7 is also discussed in RTC 1 (Section X) in comment numbers 11 and 42 
and RTC 2 (Section X.2) in comment number 11. 
 
Finding E.8.  The issuance of waste discharge requirements and an NPDES permit 
for the discharge of urban runoff from MS4s to waters of the U.S. is exempt from the 
requirement for preparation of environmental documents under the California 
Environmental Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, 
section 21000 et seq.) in accordance with the CWC section 13389. 
 
Discussion of Finding E.8.   CWC Section 13389 exempts the adoption of waste 
discharge requirements (such as NPDES permits) from CEQA requirements: “Neither 
the State Board nor the regional boards shall be required to comply with the provisions 
of Chapter 3 (commencing with section 21100) of Division 13 of the Public Resources 
Code prior to the adoption of any waste discharge requirement, except requirements 
for new sources as defined in the Federal Water Pollution Control Act or acts 
amendatory thereof or supplementary thereto.”   
 
This CEQA exemption was challenged during BIA’s (and others’) appeal of Order  
No. 2001-01.  BIA contended that the CEQA exemption did not apply to permit 
requirements where the Regional Board utilized its discretion to craft permit 
requirements which were more prescriptive than required by federal law.  The Court of 
Appeal, Fourth Appellate District disagreed with this argument, stating “we also reject 
Building Industry’s argument to the extent it contends the statutory CEQA exemption in 
Water Code section 13389 is inapplicable to a particular NPDES permit provision that 
is discretionary, rather than mandatory, under the CWA.”146  On further appeal by BIA, 
the California State Supreme Court declined to hear the matter. 
 
In a recent decision, the Court of Appeal of the State of California, Second Appellate 
District, upheld the CEQA exemption for municipal storm water NPDES permits 
(County of Los Angeles, et al. v. California State Water Resources Control Board, et 
al.).147 
 
Finding E.9.  Copermittees have implemented operated and have proposed to 
continue implementing developing and operating facilities that extract water from 
waters of the U.S., subject such extracted water to treatment, then discharge the 
treated water back to waters of the U.S.  Without sufficient treatment processes, 
facilities that extract, treat, and discharge (FETDs) to waters of the U.S. may discharge 
effluent that does not support all designated beneficial uses.  Use of the MS4 NPDES 
Permit to regulate discharges from FETDs is an interim approach until individual or 
general NPDES requirements for such discharges are developed.  At that time, the 
FETD discharges will be expected to meet all applicable water quality standards.  At 
this time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of erosion, 
or unreasonably affect the quality of receiving waters. 

                                            
146

 Building Industry Association et al., v. State Water Resources Control Board, et al.  2004. 
147

 Los Angeles County Super. Ct. No. BS080792.  Partial publication dated November 6, 2006. 
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Discussion of Finding E.9.  The Regional Board has received a significant number of 
proposals regarding NPDES permitting requirements for facilities that extract water 
from waters of the U.S., subject that water to treatment, then discharge the effluent to 
waters of the U.S.  The discharge points have been proposed near the influent 
location, further downstream, or into another water body.   Extraction is generally 
limited to periods of dry weather, rather than storm events.  Treatment is by 
mechanical, chemical, or other means, or a combination thereof.  Additional proposals 
are expected as municipalities and other dischargers seek to comply with pending 
TMDLs. 
 
The installation of FETDs does not reduce the discharge of pollutants into waters of 
the U.S., but rather is an attempt to reduce the effect of those pollutants downstream 
of the treatment location.  FETDs do not reduce the effect of those pollutants on 
waters upstream of the treatment location.  In addition, FETDs generally are sized to 
process dry-weather flows and bypass storm water runoff flows.  They are intended to 
remove pollutants from dry-weather urban runoff that has already been discharged into 
receiving waters from MS4 systems.   
 
Much of the water extracted by FETD projects may have been urban runoff that was 
already discharged to waters of the U.S. from the MS4 system.   As a result, the initial 
discharge to waters of the U.S. is subject to all applicable MS4 permit requirements.  
Often the source or conveyance of the pollutants of concern includes non-storm water 
discharges (e.g., landscape irrigation) that are not prohibited unless they are identified 
as a significant source of pollutants (Permit Section B.2).   
 
Since those dry-weather discharges are causing conditions of pollution, municipalities 
in the watershed are responsible for prohibiting the dry-weather discharge sources or 
implementing a BMP plan to prevent the condition of pollution.148  Municipalities have 
selected to implement BMPs in the watershed, but expect success to be achieved in 
the long term.  They, therefore, seek to implement these treatment plants in the interim 
period. 
 

                                            
148

 See Section B.2 of this Order. Certain non-storm water (dry-weather) discharges are exempted from 
the federal requirement that prohibits non-storm water discharges into the MS4 [40 CFR 
122.26(d)(2)(iv)(B)(1)].  If those sources are found to be causing or contributing to water quality 
problems, then MS4 permittees must prohibit the discharges or implement a plan to reduce those 
non-storm water discharges to the MEP. 
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The Copermittees have implemented, and plan to implement, facilities that extract 
water from waters of the U.S., subject that water to treatment, then discharge the 
effluent to waters of the U.S.  Examples of existing or planned FETD facilities in 
southern Orange County include the Salt Creek Ozone Treatment Facility in the City of 
Dana Point and the Poche Beach Ultraviolet Treatment Facility in the City of San 
Clemente.  Municipalities have implemented these projects to address violations of 
recreational water quality objectives at beaches.  The Regional Board has issued 
investigative orders pursuant to CWC Sections 13225 and 13267 and CWA Section 
401 water quality certifications to collect information regarding the expected and actual 
quality of the discharged effluent from these facilities. 
 
These FETDs are intended to reduce concentrations of indicator fecal bacteria.  In 
doing so, they have the potential of removing some other pollutants (e.g., via media 
filtration), but they do not necessarily reduce other pollutants to levels that meet water 
quality objectives. 149    For instance, the concentrations of metals, pesticides, or other 
dissolved pollutants in discharges of treated effluent may exceed California Toxics 
Rule or Ocean Plan criteria.   
 
As a result, the discharges of treated stream water are not expected to support all 
beneficial uses associated with aquatic habitats.  For instance, the County of Orange 
reports that the expected quality of effluent from the planned Poche Beach Ultraviolet 
Treatment System will not meet CTR or Ocean Plan numeric standards for a suite of 
metals and may contain toxic substances in concentrations that are toxic.150 
 
Since 2001, the Regional Board has maintained that discharges from FETDs are 
subject to regulation by the NPDES Permit program.  FETD discharges to waters of 
the U.S., however, have been regulated under municipal NPDES requirements as 
BMPs.  The Regional Board considers that current use of the MS4 NPDES Permit is 
an interim regulatory approach.  
 
At this time, monitoring of FETDs is necessary to characterize their effectiveness, and 
ensure that facilities do not add or concentrate pollutants, create conditions of erosion, 
or unreasonably affect receiving waters. 
 
Finding E.9 is also discussed in RTC 2 (Section X.2) in comments number 11 and 
number 14. 

                                            
149

 For instance, see Tetra Tech, Inc. 2007.  “Water Quality Summary for Prima Deshecha Channel at 
Poche Beach.” March 17, 2007 Memorandum to the County of Orange and the Quarterly Monitoring 
Reports for the Salt Creek Treatment Plant, prepared by the City of Dana Point through April 2007. 

150
 Based on a review of data in the 2005-06 Municipal NPDES annual report and “Water Quality 
Summary for Prima Deshecha Channel at Poche Beach.” March 17, 2007 Memorandum from Tetra 
Tech, Inc., to the County of Orange. 
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F. Public Process 

 
Finding F.1.   The Regional Board has notified the Copermittees, all known interested 
parties, and the public of its intent to consider adoption of an Order prescribing waste 
discharge requirements that would serve to renew an NPDES permit for the existing 
discharge of urban runoff. 
 
Discussion of Finding F.1.   Public notification of development of a draft permit is 
required under Federal regulation 40 CFR 124.10(a)(1)(ii).  This regulation states “(a) 
Scope. (1) The Director shall give public notice that the following actions have 
occurred:  (ii) A draft permit has been prepared under Sec. 124.6(d).”  Public 
notifications “shall allow at least 30 days for public comment,” as required under 
Federal regulation 40 CFR 124.10(b)(1).   
 
Finding F.2.   The Regional Board has, at public meetings on April 11, 2007, held 
public hearings and heard and considered all comments pertaining to the terms and 
conditions of this Order. 
 
Discussion of Finding F.2.  Public hearings are required under CWC Section 13378, 
which states “Waste discharge requirements and dredged or fill material permits shall 
be adopted only after notice and any necessary hearing.”  Federal regulation 40 CFR 
124.12(a)(1) also requires public hearings for draft permits, stating “The Director shall 
hold a public hearing whenever he or she finds, on the basis or requests, a significant 
degree of public interest in a draft permit(s).”  Regarding public notice of a public 
hearing, Federal regulation 40 CFR 124.10(b)(2) states that “Public notice of a public 
hearing shall be given at least 30 days before the hearing.”  
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VIII. DIRECTIVES 

 
This section discusses significant changes which have been made to the requirements 
of the Order from the requirements which were previously included in Order  
No. R9-2002-01.  For each section of the Order than has been changed there is a 
discussion which describes the change that was made and provides the rationale for 
the change.  In addition, comments on the Copermittees’ ROWD recommendations, as 
they pertain to each changed requirement of the Order, are provided. 
 
Requirements of the Order that are not discussed in this section have not been 
significantly changed from those requirements previously included in Order  
No. 2002-01.  For such requirements, discussions and rationale for the requirements 
can be found in section VII of the Fact Sheet/Technical Report for Regional Board 
Order No. R9-2002-01, dated February 13, 2002.  Section VII also provides additional 
background information for those requirements that have undergone significant 
change which are described in detail in this report.  The Fact Sheet/Technical Report 
is available for download at:  
 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
 
Legal authority citations are provided for each major section of the Tentative Order.  
These citations apply to all applicable requirements within the section for which they 
are provided. 
 

A. Prohibitions and Receiving Water Limitations 

 
The following legal authority applies to section A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  The Regional Board Water Quality Control Plan for the 
San Diego Basin (Basin Plan) contains the following waste discharge prohibition:  “The 
discharge of waste to waters of the state in a manner causing, or threatening to cause 
a condition of pollution, contamination, or nuisance as defined in California Water 
Code Section 13050, is prohibited.” 
 
California Water Code section 13050(l) states “(1) ‘Pollution’ means an alteration of 
the quality of waters of the state by waste to a degree which unreasonably affects 
either of the following:  (A) The water for beneficial uses.  (B) Facilities which serve 
beneficial uses.  (2) ‘Pollution’ may include “contamination.” 
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California Water Code section 13050(k) states “’Contamination’ means an impairment 
of the quality of waters of the state by waste to a degree which creates a hazard to 
public health through poisoning or through the spread of disease.  ‘Contamination’ 
includes any equivalent effect resulting from the disposal of waste, whether or not 
waters of the state are affected.” 
 
California Water Code section 13050(m) states “’Nuisance’ means anything which 
meets all of the following requirements:  (1) Is injurious to health, or is indecent or 
offensive to the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property.  (2) Affects at the same time an 
entire community or neighborhood, or any considerable number of persons, although 
the extent of the annoyance or damage inflicted upon individuals may be unequal.  (3)  
Occurs during, or as a result of, the treatment or disposal of wastes.”   
 
California Water Code section 13241 requires each regional board to “establish such 
water quality objectives in water quality control plans as in its judgment will ensure the 
reasonable protection of beneficial uses and the prevention of nuisance […].” 
 
California Water Code Section 13243 provides that “A regional board, in a water 
quality control plan or in waste discharge requirements, may specify certain conditions 
or areas where the discharge of waste, or certain types of waste, will not be 
permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the Regional Board implement the Basin Plan. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(A - D) require municipalities to 
have legal authority to control various discharges to their MS4. 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Section A of the Order combines two previously distinct requirement sections – 
Prohibitions and RWLs.  These sections have been combined into one section for 
organization purposes and to reduce redundancy, since both sections address the 
same issue.  These changes have no net effect on the implementation and 
enforcement of the Order. 
 
Section A is also discussed in RTC 1 (Section X.1) in comment number 2. 
 
Section A.3 describes the “iterative process.” The Copermittees must reduce the 
discharge of pollutants to the MEP and ensure that their MS4 discharges do not cause 
or contribute to violations of water quality standards.  If the Copermittees have 
reduced pollutant discharges to the MEP, but their discharges are still causing or 
contributing to violations of water quality standards, the Order provides a clear and 
detailed process for the Copermittees to follow.  This process is often referred to as 
the "iterative process" and can be found at section A.3.  The language of section A.3 is 
prescribed by the State Board and is included in MS4 permits statewide.  Section A.3 
essentially requires additional BMPs to be implemented until MS4 discharges no 
longer cause or contribute to a violation of water quality standards.   
 
Section A.3 is also discussed in RTC 1 (Section X.1) in comment numbers 8 and 21. 
 

B. Non-Storm Water Discharges 

 
The following legal authority applies to section B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B) 
requires MS4 operators “to detect and remove (or require the discharger to the 
municipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittees shall prevent all types of illicit discharges into the MS4 except for certain 
non-storm water discharges.   
 
Section B of the Order has been reworded to simplify and clarify the requirements for 
addressing non-storm water discharges that are not prohibited.  This rewording has no 
net effect on the implementation and enforcement of the Order. 
 

0005666



Fact Sheet / Technical Report for 82 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

Section B.5.  Facilities that Extract, Treat, and Discharge (FETD). This section and 
the associated monitoring requirements (Attachment E, Section C.4) are necessary to 
address discharges from such facilities.  Discharges from FETDs are discharges of 
non-storm water.  Existing facilities have been implemented by Copermittees with the 
intent of protecting recreational beneficial uses at beaches by reducing or eliminating 
indicator fecal bacteria.  The FETDs are generally not designed to address other 
beneficial uses and pollutants in the source and receiving waters.  Therefore, 
discharges from FETDs might not support all designated beneficial uses. The 
requirements in this section will ensure that the discharges from FETDs do not have 
unexpected consequences of decreasing the quality of water and beneficial uses in 
the receiving waters.  Further discussion is provided in the discussion of Finding E.9. 
 
Section B.5 is also discussed in RTC 2 (Section X.2) in comment number 14. 
 

C. Legal Authority 

 
The following legal authority applies to section C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority: Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) 
provides that the Copermittees shall develop and implement legal authority to “Control 
through ordinance, order or similar means, the contribution of pollutants to the 
municipal storm sewer by storm water discharges associated with industrial activity 
and the quality of storm water discharged from sites of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that the Copermittees 
shall develop and implement legal authority to “Control through interagency 
agreements among coapplicants the contribution of pollutants from one portion of the 
municipal system to another portion of the municipal system.” 
 
Illicit discharge is defined under Federal NPDES regulation 40 CFR 122.26(b)(2) as 
“any discharge to a municipal separate storm sewer system that is not composed 
entirely of storm water except discharges pursuant to a NPDES permit (other than the 
NPDES permit for discharges from the municipal separate storm sewer) and 
discharges resulting from fire fighting activities.”   
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A - D) require municipalities to 
implement controls to reduce pollutants in urban runoff from commercial, residential, 
industrial, and construction land uses or activities. 
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Federal NPDES regulation 40 CFR 122.26(d)(1)(ii) requires from the Copermittee “A 
description of existing legal authority to control discharges to the municipal separate 
storm sewer system.” 
 
Section C.1.j has been added to the Order to ensure that BMPs implemented by third 
parties are effective.  Since the Copermittees cannot passively receive and discharge 
pollutants from third parties, the Copermittees must ensure discharges of pollutants to 
the MS4 are reduced to the MEP.  In order to achieve this, the Copermittees must be 
able to ensure that effective BMPs are being implemented by requiring the third parties 
to document BMP effectiveness.  Regarding the Copermittees’ ability to require 
documentation and reporting from third parties, USEPA states “municipalities should 
provide documentation of their authority to enter, sample, inspect, review, and copy 
records, etc., as well as demonstrate their authority to require regular reports.”151 
 
Section C is also discussed in RTC 1 (Section X.1) in comment number 2 and RTC 2 
(Section X.2) in comment number 15. 

 

                                            
151

 USEPA, 1992.  Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  EPA 833-B-92-002. 

0005668



Fact Sheet / Technical Report for 84 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

D. Jurisdictional Urban Runoff Management Program 

 
D.1.  Development Planning 
 
The following legal authority applies to section D.1: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWA section 402(a), CWC 
section 13377, and Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and 
F), 40 CFR 131.12, and 40 CFR 122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(2) 
provides that Copermittees develop and implement a management program which is 
to include “A description of planning procedures including a comprehensive master 
plan to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of new 
development and significant redevelopment.  Such plans shall address controls to 
reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm water 
permits to include any requirements necessary to “[a]cheive water quality standards 
established under section 303 of the CWA, including State narrative criteria for water 
quality.” 
 
Section D.1 is also discussed in RTC 1 (Section X.1) in comment number 22 and in 
RTC 2 in comments number 16 - 21. 
 
Sections D.1.a  and D.1.b (General Plan and Environmental Review Process) require 
the Copermittees to update and revise their General Plan (or equivalent plan) and 
environmental review processes to ensure water quality and watershed protection 
principles are included.  The Copermittees are required to detail any changes to the 
General Plan or environmental review process in their Jurisdictional Urban Runoff 
Management Program Annual Reports. 
 
The change made to these sections requires updating the General Plan and 
Environmental Review Process on an as-needed basis, is supported by information 
provided in the Copermittees’ Report of Waste Discharge (ROWD) and Annual 
Reports.  Each Copermittee has either updated, is in the process of updating, or has 
assessed its General Plan to ensure the General Plans include the required principles 
and are in compliance with Order No. R9-2002-01.  The ROWD also states that 
although all the Copermittees have reviewed their environmental review processes, a 
number of Copermittees want the overall planning approval process to more effectively 
ensure that water quality protection is considered in the earliest phases of project 
consideration.   
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Section D.1.c (Approval Process Criteria and Requirements) requires that all 
development projects (regardless of size) implement BMPs to reduce pollutant 
discharges to the MEP.  Source control and site design BMP requirements were not 
clearly described in this section of Order No. R9-2002-01.  Additional detail has been 
added to this section to better describe the source control and site design BMPs 
needed for implementation.  This additional detail is consistent with the requirements 
of the SUSMP, known in Orange County as the Water Quality Management Plan 
(WQMP).  However, only source control and site design BMPs that apply to all types of 
development projects are required (i.e., properly designed trash storage areas).   
 
The requirements are consistent with Order No. R9-2002-01, section F.1.b.1.  
However, some elements are not contained in the current or proposed DAMP152 (e.g., 
buffer zones).  One exception is that Order No. R9-2002-01’s requirement that 
applicants must provide evidence of coverage under the General Industrial Permit has 
been removed, since industrial tenants for a development project are usually not 
known during the planning stage.   
 
Section D.1.c is also discussed in RTC 1 (Section X.1) in comment numbers 23 and 
24 and RTC 2 (Section X.2) in comment number 17. 
 
Sections D.1.d and D.1.d.(1) (Standard Urban Storm Water Mitigation Plans) require 
the Copermittees to review and update their local SUSMPs (also known in Orange 
County as Water Quality Management Plans – WQMPs) for compliance with the 
Order.  The sections also require all Priority Development Projects falling under certain 
categories to meet SUSMP requirements.  The update is necessary to ensure that the 
Copermittees’ local SUSMPs are consistent with the changes that have been made to 
the Order’s SUSMP requirements.  The requirement for the development/adoption of a 
Model SUSMP has been removed since a model was completed and adopted in 2003. 
 
The SUSMP section of the Order has been reformatted for clarity.  There are also 
some significant changes.  Changes have been made in response to experience 
gained by the Orange County Storm Water program, USEPA program evaluations, 
recent BMP development and effectiveness studies, recent reports on the magnitude 
of problems caused by hydromodification, and reviews of annual reports and the 
ROWD submitted by the Copermittees. 
 
In addition, the Order requires that a one-acre threshold be phased in over three years 
for the priority development category.  This threshold was selected to be consistent 
with the Phase II NPDES regulations for small municipalities.  The one-acre 
determination applies to the amount of ground area disturbed, not the total size of the 
parcel or project.  Each Copermittee may also lower this threshold if desired.  
 

                                            
152

 Orange County Storm Water Copermittees.  Drainage Area Management Plan (DAMP) 2007.  July 
21, 2006.  The 2007 DAMP was submitted to the Regional Board with the Report of Waste Discharge 
as part of the application for NPDES Permit reissuance. 

0005670



Fact Sheet / Technical Report for 86 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

Sections D.1.d and D.1.d.1 are also discussed in RTC 1 (Section X.1) in comment 
numbers 25, 26, 27, and 32. 
 
Section D.1.d.(2)  (Priority Development Project Categories) includes several changes 
to improve, simplify, and clarify the Priority Development Project categories.    
 
The most significant change is that where a new Development Project feature, such as 
a parking lot, falls into a Priority Development Project Category, the entire project 
footprint is subject to SUSMP requirements.  This criterion was not included in Order 
No. R9-2002-01.   It is included, however, in the Model San Diego SUSMP that was 
approved by the Regional Board in 2002.  It is included in this Order because existing 
development inspections by Orange County municipalities show that facilities included 
in the Priority Development Project Categories routinely pose threats to water quality.  
This permit requirement will improve water quality and program efficiency by 
preventing future problems associated with partly treated runoff from redevelopment 
sites.  This approach to improving urban runoff from existing developments is 
practicable because municipalities have a better ability to regulate new developments 
than existing developments.   
 
Industrial sites and retail gasoline outlets have been added to the priority development 
categories.  This heavy industrial category was not included in Order No. R9-2002-01 
because industrial NPDES requirements already establish storm water criteria.  This 
category is included in the Order to be consistent with Phase II rules and to close 
loopholes.  A discussion of retail gasoline outlets is below. 
 
The criterion for commercial developments has been lowered to one acre from 
100,000 square feet (2.3 acres).  It is modified in order to be consistent with USEPA 
Phase II guidance, and to reflect the findings from Permittees that smaller commercial 
developments pose high threats to storm water discharges. 
 
Housing and restaurant criteria have been clarified.  The two housing development 
categories are now combined into one category that includes 10 or more housing 
units.  In addition, requirements which specifically apply to restaurants have been 
combined in this section.  The section has been modified to clarify that restaurants 
with less than 5,000 square feet of development are subject to SUSMP requirements, 
except for the treatment control BMP and hydromodification control requirements.  
This is consistent with Order No. R9-2002-01’s approach for applying SUSMP 
requirements to restaurants. 
 
Section D.1.d.2 is also discussed in RTC 1 (Section X.1) in comment number 28 and 
RTC 2 (Section X.2) in comment number 18. 
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Section D.1.d.(2)(j) includes Retail Gasoline Outlets (RGOs) as a Priority 
Development Project category because RGOs are points of confluence for motor 
vehicles for automotive related services such as repair, refueling, tire inflation, and 
radiator fill-up.  RGOs consequently produce significantly greater pollutant loadings of 
hydrocarbons and trace metals (including copper and zinc) than other urban areas.  To 
meet MEP, source control and structural treatment BMPs are needed at RGOs that 
meet the following criteria: (a) 5,000 square feet or more of developed area, or (b) a 
projected average daily traffic of 100 or more vehicles per day.  These are appropriate 
thresholds since development size and volume of traffic are good indicators of 
potential impacts of urban runoff from RGOs on receiving waters.    RGOs were 
proposed, but not included in Order No. R9-2002-01 pending guidance from the State 
Board in its review of the San Diego MS4 Permit, Order No. 2001-01. 
 
In State Board WQ Order No. 2000-11, the State Board removed RGOs as a SUSMP 
category because the State Board found that RGOs were already heavily regulated 
and limited in their ability to construct infiltration devices or perform treatment.  Order 
No. 2000-11 also acknowledged that a threshold (size, average daily traffic, etc.) 
appropriate to trigger SUSMP requirements should be developed, and that specific 
findings regarding RGOs should be included in MS4 permits to justify the 
requirement.153  The State Board also removed the RGO category from the San Diego 
County MS4 permit (Order No. 2001-01) because the Regional Board did not 
specifically address the issues raised in WQ Order No. 2000-11.   
 
As discussed further below, the LARWQCB and the Regional Board have adequately 
addressed these issues. RGOs have been included as a SUSMP category in the Los 
Angeles County MS4 permit (Order No. R4-01-182), the statewide general Phase II 
MS4 permit (WQ Order No. 2003-0005-DWQ), and the Regional Board Southern 
Riverside County MS4 permit (Order No. R9-2004-001).  The State Board also 
addressed the inclusion of RGOs through the appeals of MS4 permits issued by the 
Los Angeles and San Francisco Bay Area Regional Boards.  The State Board held a 
workshop addressing RGOs and identified RGOs as significant sources of pollutants.  
The State Board then dismissed the petitions for removal of RGOs from the SUSMP 
requirements in the Los Angeles and San Francisco Bay Area MS4 permits.   
 
Inexpensive and effective structural treatment BMPs which reduce pollutants and 
control peak flow rates and velocities are available for use at RGOs.  Studies have 
shown that some catch basin inserts can remove hydrocarbons and heavy metals, 
which are typical pollutants of concern at RGOs.  Sand or media filters have also been 
found to be effective and available for use at RGOs.  Site design measures to control 
flow include cisterns, small weirs, baffles, and redirecting roof runoff to pervious areas.  
 
No evidence has been provided to indicate that use of these structural BMPs at RGOs 
will pose a safety risk. In fact, filter BMPs have been installed at RGOs in some 
municipalities without apparent adverse safety effects.  In addition, similar BMPs such 
as oil/water separators have been used for years by RGOs without safety problems.   

                                            
153

 State Board, 2000.  Order WQ 2000-11. 
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Threshold - Studies indicate that runoff from RGOs contains similar pollutants to runoff 
from commercial parking lots.  In precedential WQ Order 2000-11, the State Board 
determined that parking lots with a size threshold of 5,000 square feet or more is an 
appropriate SUSMP category.   Based in part on the similarity of pollutants, the 5,000 
square feet size threshold was also included for RGOs in the Order.  In addition, other 
municipalities currently use similar size thresholds for RGOs when requiring design 
standards to mitigate storm water runoff.  To provide additional flexibility for the 
Copermittees, another threshold of 100 or more motor vehicles ADT has been added 
to the Order.  This threshold is based on requirements used in Washington and 
Oregon for what are considered “high use” sites.  This is an appropriate threshold 
since vehicular traffic is a good indicator of the amount of pollutants generated at a 
site.  
 
The Regional Board followed the State Board’s direction regarding RGOs by including 
the above discussion in this Fact Sheet, as well as a specific finding that justifies the 
regulation of urban runoff from RGOs that meet certain criteria.  Considering all of the 
supporting documentation discussed above, it is appropriate to include RGOs as a 
Priority Development Project category. 
 
Additional detailed supporting information can be found in the 2001 technical report 
titled Retail Gasoline Outlets: New Development Design Standards for Mitigation of 
Storm Water Impacts by the LARWQCB and the Regional Board. 
 
Section D.1.d.2.j is also discussed in RTC 1 (Section X.1) in comment number 29. 
 
Section D.1.d.(3) (Pollutants of Concern) requires Copermittees to update their 
procedures for identifying pollutants of concern for each Priority Development Project. 
This is important to do periodically because of changing water quality conditions and 
designations of impairments or areas of concern.  Furthermore Copermittees 
continually learn more about pollutant-generating activities as they conduct inspections 
and investigations, and that information must be incorporated into the SUSMP 
process. 
 
Section D.1.d.(4) (Site Design BMP Requirements) requires Copermittees to require 
or implement site design BMPs at Priority Development Projects in order to reduce the 
amount of polluted runoff from those sites.  The primary approach in site design BMPs 
is to limit the permanent loss of existing infiltration capacity because loss of infiltration 
is a major contributor to both wet and dry weather pollution discharges.  General 
means to accomplish that goal include retaining natural infiltration areas of a site and 
limiting the amount of impervious surfaces.  The Order does not require a specific or 
relative amount of pervious surfaces be added to a project.  The Order seeks to 
reduce the effective impervious surface of a project, which is the impervious surface 
that is directly connected to the storm water drainage system. 
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The site design BMP options listed in these sections are consistent with the site design 
BMPs currently required by the Copermittees in the Model WQMP.  In the ROWD, the 
Copermittees propose to improve the process of selecting site design BMPs. 
Specifically, they propose to develop recommendations for incorporating low-impact 
design (LID) techniques and site design BMPs.  However, the Model WQMP employs 
an open-ended approach to requirements for site design BMPs, requiring 
implementation of site design BMPs “where applicable and feasible” and “where 
appropriate.”  Unfortunately, this approach has proven to be ineffective in integrating 
site design BMPs in project designs.  Audits conducted in 2005 of four Copermittees 
found that municipalities need to work with project applicants to improve the quality of 
site design BMPs.154   As a result, the Order establishes two sets of site design BMP 
criteria.  
 
First, section D.1.d.(4)(b) of the Order directs the Copermittees to require, rather than 
consider, new development projects to employ certain classes of site design BMPs.  
The required site design BMPs take advantage of features that are incorporated into 
the Priority Development Project, such as landscaping or walkways.  It also requires 
that projects seek to maintain natural water drainage features rather than instinctively 
convey water in buried pipes and engineered ditches that eliminate natural water 
quality treatment functions.  These types of site design BMPs are both effective and 
achievable. These requirements are consistent with the guidelines of Order  
No. R9-2002-01 and both the 2003 and 2007 DAMPs.155  
 
Next, section D.1.d.(4)(c) of the Order identifies classes of site design BMPs that must 
be used when applicable and feasible.  This approach is similar to Order  
No. R9-2002-01 and the DAMPs.  This list includes requirements from Order  
No. R9-2002-01, items identified in the DAMPs, and recommended measures from 
CASQA guidance.  These site design BMPs are commonly cited in project proponents’ 
WQMP reports as the site design BMPs that have been incorporated into Priority 
Development Projects.   
 

                                            
154

 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita.  

155
The 2003 and 2007 DAMPs include preserving natural drainage features as a recommended site 
design BMP requirement that was to be reviewed and used where applicable and feasible.  The 
DAMPs note this as a way to mimic a site’s natural hydrologic regime. 
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The retention of natural drainage features, such as ephemeral streams, wetlands, and 
depressions, can be particularly important because small tributaries are essential to 
the maintenance of the chemical, biological, and physical integrity of larger 
waterbodies.156   The loss and modification of such natural water resources to 
accommodate post-development storm water management leads to direct and indirect 
adverse effects on water quality that are felt both on the project site and off the site 
within the watershed.157,158,159    Effects to aquatic beneficial uses from altered 
drainage features can occur downstream and upstream.  The length of upstream or 
downstream effect of channel modifications is dependant on the specific structure type 
and channel slope.160  For instance, road culverts can act as partial barriers to 
upstream distribution of native aquatic macroinvertebrates in urban streams, while 
bridges can provide adequate passage.161   As a result of the adverse effects to water 
quality and beneficial uses, the State of California nonpoint source pollution program 
management measures for urban areas includes limiting the destruction of natural 
drainage features and natural conveyance areas. 162 
 
Through its process of conditioning development projects under the CWA section 401 
Water Quality Certification program, the Regional Board finds that the level of site 
design BMP implementation in the Order is feasible for all projects.  This site design 
BMP requirement will help ensure that site design BMPs are implemented for new 
development projects.  Site design BMPs are a critical component of urban runoff 
management at new development projects, since the BMPs provide multiple benefits 
including preservation of hydrologic conditions, reduction of pollutant discharges, cost 
effectiveness, and green space. 
 

                                            
156

 Aquatic scientists comment letter (April 10, 2003) on the Advanced Notice of Proposed Rulemaking 
(ANPRM) on the Clean Water Act Regulatory Definition of “Waters of the United States.” (Docket ID 
No. OW-2002-0050).  This letter is a synthesis of scientific information regarding ephemeral, 
intermittent, and headwater streams.  It was written to USEPA by 85 leading aquatic scientists. 

157
 Wright, Tiffany, et al. 2006.  Direct and Indirect Impacts of Urbanization on Wetland Quality.  
Prepared by the Center for Watershed Protection for the USEPA Office of Wetlands, Oceans, an 
Watersheds.  81p. Available on-line at http://www.cwp.org  

158
 Konrad, Christopher P. and Derek K. Booth, 2005.  Hydrologic Changes in Urban Streams and Their 
Ecological Significance.  American Fisheries Society Symposium.  Vol. 45 pp.157-177. 

159
 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

160
 Fischenich, J.C. 2001. "Impacts of stabilization measures,” EMRRP Technical Notes Collection 
(ERDC TNEMRRP- SR-32), U.S. Army Engineer Research and Development Center, Vicksburg, MS. 
http://www.wes.army.mil/el/emrrp 

161
 Blakely, Tanya J., et al. 2006. Barriers To The Recovery Of Aquatic Insect Communities In Urban 
Streams Freshwater Biology Vol. 51(9), 1634–1645. 

162
 California Nonpoint Source Encyclopedia, Management Measure 3.1.b. Runoff from Developing 
Areas, Site Development and Management Measure 3.3.a. Runoff from Existing Development, 
Existing Development. 
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The site design BMP options listed do not need to be costly.163  Some design options, 
such as concave vegetated surfaces or routing rooftop or walkway runoff to 
landscaped areas, are cost neutral.164   Other site design BMPs, such as minimizing 
parking stall widths or use of efficient irrigation devices, are oftentimes already 
required.  In addition, use of site design BMPs reduces runoff quantity, allowing for 
treatment control BMPs and other storm water infrastructure on site to be smaller, 
therefore savings costs for both developers and municipalities.165,166   
 
Because of the potential economic and environmental benefits of using low-impact 
development site design, the U.S. Department of Housing and Urban Development, 
Office of Policy Development and Research, developed “The Practice of Low Impact 
Development (LID)” to assist the housing industry during the land development 
process. 167  This document focuses specifically on technologies that affect both the 
cost impacts and environmental issues associated with land development.  Much of 
the report focuses on storm water management because low-impact development 
storm water management systems can save capital costs for developers and 
maintenance costs for municipalities.168  The executive summary of the HUD report 
notes: 
 

This approach to land development, called Low Impact Development (LID), 
uses various land planning and design practices and technologies to 
simultaneously conserve and protect natural resource systems and reduce 
infrastructure costs. LID still allows land to be developed, but in a cost-effective 
manner that helps mitigate potential environmental impacts. LID is best suited 
for new, suburban development. 

 
Developers can use site and structure designs that reduce building footprints, 
decrease the amount of paved infrastructure, and provide for dispersed drainage and 
infiltration of runoff from impervious surfaces to reduce the effective impervious 
surface.169  The concept of effective impervious surface is important, because when 
runoff from these surfaces is directed to pervious areas rather to an impervious 
drainage system (i.e., curbs, gutters, street surfaces, storm drain pipes), it can 
infiltrate, evaporate, or be taken up by vegetation, thereby reducing the total volume of 
runoff leaving a site. 
 

                                            
163

 USEPA, 2000.  Low-Impact Development: A literature review.  EPA-841-B-00-005. 35p. 
164

 Bay Area Stormwater Management Agencies Association., 1999.  Start at the Source.  Forbes 
Custom Publishing.  Available on-line at: http://www.scvurppp-w2k.com/basmaa_satsm.htm. pp. 149. 

165
 National Association of Home Builders Research Center. Builders Guide to Low Impact 
Development. Available on-line at http://www.toolbase.org  

166
 National Association of Home Builders Research Center. Municipal Guide to Low Impact 
Development.  Available on-line at http://www.toolbase.org 

167
 U.S. Department of Housing and Urban Development, Office of Policy Development and Research, 
2003.  The Practice of Low Impact Development.” Prepared by: NAHB Research Center, Inc. Upper 
Marlboro, Maryland. Contract No. H-21314CA. 

168
 Ibid. Executive Summary, p.x. 

169
 Bay Area Stormwater Management Agencies Association. 2003. Using Site Design Techniques to 
Meet Development Standards for Stormwater Quality. Available on-line at: http://www.basmaa.org/ 
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The Order continues to provide the Copermittees with flexibility in implementing site 
design BMP requirements by providing lists from which site design BMP approaches 
can be chosen.  Moreover, flexibility is inherently included in the site design options 
listed - each option provides the opportunity for numerous implementation approaches 
that can be used to achieve compliance.   
 
Section D.1.d.4 is also discussed in RTC 1 (Section X.1) in comment number 30. 
 
Section D.1.d.(5) (Source Control BMP Requirements) requires that Priority 
Development Projects implement minimum source control BMPs.  This section has 
been added to provide more detail and clarify the Order’s requirements for source 
control BMPs.  The minimum source control BMPs listed in the section are consistent 
with the Model WQMP. 
 
Section D.1.d.(6) (Treatment Control BMP Requirements) is consistent with Order  
No. R9-2002-01, with two exceptions.  First, the Order limits the selections of methods 
used to determine the appropriate volume of runoff to be treated.  The modification 
ensures that priority development project proponents utilize the most accurate 
information to determine the volume or flow of runoff which must be treated.  Using 
detailed local rainfall data, the County of Orange has developed the 85th Percentile 
Precipitation Isopluvial Map, which exhibits the size of the 85th percentile storm event 
throughout Orange County.170  Since this map uses detailed local rainfall data, it is 
more accurate for calculating the 85th percentile storm event than other methods which 
were included in Order No. R9-2002-01.  The other methods found in Order No. R9-
2002-01 were included as options to be used in the event that detailed accurate 
rainfall data did not exist for various locations within Orange County.  The 
development of the 85th Percentile Precipitation Isopluvial Map makes these other less 
accurate methods superfluous.  Therefore, these other methods for calculating the 85th 
percentile storm event have been removed from the current Order. 
   

                                            
170

 The isopluvial map can be found as Exhibit 7.II in the Model WQMP. 
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Second, the Order requires that treatment control BMPs selected for implementation at 
Priority Development Projects have a removal efficiency rating that is higher than the 
“low removal efficiency,” as presented in the Model SUSMP/WQMP.  The requirement 
allows exceptions for those projects that, with a feasibility analysis, can justify the use 
of a treatment control BMP with a low removal efficiency for a Priority Development 
Project.  This requirement is needed because to date, the Copermittees have 
generally approved low removal efficiency treatment control BMPs without justification 
or evidence that use of higher efficiency treatment BMPs was considered and found to 
be infeasible.  Specifically, it has been found during audits of the Copermittees’ 
SUSMP programs that many SUSMP reports do not adequately describe the selection 
of treatment control BMPs.171  Moreover, USEPA’s contractor Tetra Tech, Inc. 
recommends that “project proponents should begin with the treatment control that is 
most effective at removing the pollutants of concern […] and provide justification if that 
treatment control BMP is not selected.”172   
 
In the ROWD, the Copermittees acknowledge the need for further attention to the 
selection and implementation of effective treatment BMPs.  They propose to revise the 
model WQMP table of BMP effectiveness.  The requirement is needed to provide 
clarification that selection of low efficiency treatment control BMPs over high efficiency 
BMPs without justification does not meet permit requirements and is not in compliance 
with the MEP standard.    
 
In addition, treatment control BMPs must be designed and implemented with 
measures to avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies.  Related guidelines are identified in guidance from 
CASQA.173  Additional considerations are outlined in publications from the California 
Department of Health Services and University of California Division of Agriculture and 
Natural Resources.174 
 
Section D.1.d.6 is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 
31. 
 

                                            
171

 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 

172
 Tetra Tech, Inc., 2005.  Program Evaluation Report –San Diego Standard Urban Storm Water 
Mitigation Plan (SUSMP) Evaluation.  P. 5. 

173
 For example, see the California Stormwater BMP Handbook guidelines for Extended Detention 
Basins (TC-22) at http://www.cabmphandbooks.org. 

174
 Marco Metzger.  “Managing Mosquitos in Stormwater Treatment Devices.” University of California 
Division of Agriculture and Natural Resources Publication No. 8125.  Available at 
http://anrcatalog.ucdavis.edu. 
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Section D.1.d.(7) (Treatment BMP Waiver Provision) allows Copermittees to waive 
treatment BMPs when all available BMPs have been considered and rejected as 
infeasible.   This requirement was included in Order No. R9-2002-01.  The requirement 
also allows the Copermittees to develop a program to require projects that receive 
waivers, to transfer the cost savings to a fund.  The intent of the requirements is to 
allow Copermittees the necessary flexibility to waive treatment BMPs when it can be 
established that the implementation of treatment BMPs that meet numeric sizing 
criteria is not feasible at a given site.  This provision also allows Copermittees 
discretion to transfer the cost savings from such a waiver to a fund for water quality 
projects within the watershed.   
 
Section D.1.d.(8). (Low-Impact Design BMP Substitution Program) allows 
Copermittees to develop a site design BMP credit program, under which projects that 
implement a high level of site design BMPs could receive credit towards compliance 
with treatment control BMP requirements.  The program would provide the opportunity 
for development projects to avoid partial or full treatment control BMP implementation 
in exchange for implementation of a high level of site design BMPs.  This type of 
program is proposed in the Model WQMP.  The Regional Board agrees that such a 
program could be beneficial.  The program could achieve equal or greater water 
quality benefits while also (1) providing greater assurance of adequate operation and 
maintenance; (2) improved review processes of site design BMP proposals; (3) 
increased acceptance of site design BMPs; and (4) greater usage of site design 
BMPs.  For this reason, the Regional Board has added to the Order an option for the 
Copermittees to develop such a program. 
 
The Model WQMP does not provide details for a site design credit program, instead 
leaving that up to the individual municipality.   The Order includes specific minimum 
requirements so that the program will be consistent with the treatment BMP provisions.  
In precedent setting Order No. 2000-11, the State Board determined that 
implementation of treatment control BMPs is appropriate for development projects 
falling under the priority development project categories.  Therefore, any program 
which allows development projects to forgo treatment control BMP implementation 
must include provisions which will achieve similar water quality benefits.  To ensure 
that this is the case for the site design BMP credit program, minimum provisions for 
the program have been added to the Order.  Due to the addition of the minimum 
provisions in the Order, the program will not need to undergo a lengthy Regional 
Board approval process at a later date.  
 
Section D.1.d.8 is also discussed in RTC 1 (Section X) in comment number 30 and 
RTC 2 (Section X.2) in comment number 19. 
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Section D.1.d.(9). (BMP Design Standards) addresses a need for the Copermittees to 
develop and apply consistent criteria for the design and maintenance of structural 
treatment BMPs.  Correct BMP design is critical to ensure that BMPs are effective and 
perform as intended.  Without design criteria, there is no assurance that this will occur, 
since there is no standard for design or review.  As an example, Ventura County has 
developed a BMP manual that includes standard design procedure forms for BMPs.  
Ventura County’s Technical Guidance Manual for Storm Water Quality Control 
Measures is available at http://www.vcstormwater.org/ publications.htm.”175  California 
Stormwater Quality Association (CASQA) also confirms the necessity of design criteria 
when it includes such criteria in its New Development and Redevelopment BMP 
Handbook.176  This issue is noted in the ROWD, and the Copermittees propose to 
develop standard design checklist/plans/details for selected source control and 
treatment BMPs. 
 
Section D.1.d.9 is also discussed in RTC 1 (Section X.1) in comment number 10. 
 
Section D.1.d.(12) (Annual Review of Treatment BMPs) requires Copermittees to 
keep their SUSMPs up to date with BMP effectiveness studies for low-impact design 
and treatment control BMPs.  The ROWD includes commitments to develop a library 
of BMP performance reports and to revise the model WQMP table for the latest 
information on BMPs.  This requirement will ensure that two important types of 
information be included in those efforts: Site design BMPs and treatment BMPs that 
are assessed as part of contracts with the State Board and Regional Board.  The later 
types of projects include those funded with Clean Beach Initiative grants and other 
grants.  Projects funded with such state grants must include effectiveness 
assessments using a quality assurance plan.  As a result, such studies generally 
provide reliable sources of local data and should be included in local SUSMPs. 
 

                                            
175

 Ibid. 
176

 California Stormwater Quality Association, 2003.  Stormwater Best Management Practice Handbook 
– New Development and Redevelopment.   
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Sections D.1.E and D.1.F. (BMP Verification and Treatment BMP Maintenance 
Tracking) are included in the Order to improve the effectiveness of the BMP 
requirements.  They are included in response to findings from the Audits177 and 
recommendations from USEPA.178     The Copermittees recognize a need to improve 
the verification of post-construction BMPs.  The 2007 DAMP proposes to verify 
90percent of WQMPs (including structural and non-structural BMPs) by inspection, 
self-certifications, surveys or other means.   The Regional Board finds that 90percent 
is a reasonable annual target, but considers inspections to be essential to achieve 
optimal results.   Therefore, the Order requires high priority sites to be inspected 
annually, and allows other measures to be used for lower priority treatment control 
BMPs. 
 
Section D.1.e and D.1.f are also discussed in RTC 1 (Section X.1) in comment number 
33. 
 
Section D.1.H. (Hydromodification) expands and clarifies current requirements for 
control of MS4 discharges to limit hydromodification effects caused by changes in 
runoff resulting from development and urbanization.  The requirements are based on 
findings and recommendations of the Orange County Storm Water Program, the 
Stormwater Monitoring Coalition (SMC),179,180 and the Storm Water Panel on Numeric 
Effluent Limits (Numeric Effluent Panel).181   Added specificity is needed due to the 
current lack of a clear standard for controlling hydromodification resulting from 
development.  More specific requirements are also warranted because 
hydromodification is increasingly recognized as a major factor affecting water quality 
and beneficial uses, and the Copermittees have proposed only vague and voluntary 
modifications to the Model WQMP.  The Order is intended to ensure the intent of the 
proposed modifications is incorporated into each Copermittees’ SUSMP. 
 

                                            
177

 The 2005 audits performed by Tetra Tech, Inc. found that cities are not tracking post-construction 
BMPs. The final audit report recommended (Section 2.1.2) that each city should develop a system to 
verify implementation and track post-construction BMPs to ensure that they are adequately 
maintained.  

178
 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68845. USEPA recommends such practices in the Phase II storm water regulations, promoting 
“inspections during construction to verify BMPs are built as designed.” 

179
 Coleman, Derrick, et al. 2005.  Effect of Increases in Peak Flows and Imperviousness on the 
Morphology of Southern California Streams. Technical Report No. 450 of the Southern California 
Coastal Water Research Project. 

180
 Stein, Eric and Susan Zaleski. 2005.  Managing Runoff to Protect Natural Streams: The Latest 
Developments on Investigation and Management of Hydromodification in California. Proceedings of a 
special technical workshop co-sponsored by California Stormwater Quality Association (CASQA), 
Stormwater Monitoring Coalition (SMC), and University of Southern California Sea Grant (USC Sea 
Grant).  Technical Report No. 475 of the Southern California Coastal Water Research Project. 

181
 Storm Water Panel Recommendations to the California State Water Resources Control Board. 2006.  
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial, and Construction Activities. 
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Hydromodification is the change in a watershed’s runoff characteristics resulting from 
development, together with associated morphological changes to channels receiving 
the runoff.  As the total area of impervious surfaces increases, infiltration of rainfall 
decreases, causing more water to run off the surface and at a higher velocity.  Runoff 
from developed areas can produce erosive flows in channels under rainfall conditions 
which were not previously problematic.  Moreover, runoff from developed areas 
increases the duration of time that channels are exposed to erosive flows.  The 
increase in the volume of runoff and the length of time that erosive flows occur 
ultimately intensify sediment transport, causing changes in sediment transport 
characteristics and the hydraulic geometry (width, depth, and slope) of channels.182   
 
These types of changes have been documented in southern California.  It has been 
reported that researchers studying flood frequencies in Riverside County have found 
that increases in watershed imperviousness of only 9-22percent can result in 
increases in peak flow rates for the two-year storm event of up to 100percent.183  Such 
changes in runoff have significant impacts on channel morphology.  It has recently 
been found that ephemeral/intermittent channels in southern California appear to be 
more sensitive to changes in imperviousness than channels in other areas.  
Morphology of small channels in southern California was found to change with only 2-
3percent watershed imperviousness, as opposed to 7-10percent watershed 
imperviousness in other parts of the nation.184   
 
Effects of hydromodification are evident in southern Orange County and recognized by 
the Copermittees.  Analyses of bioassessment data, for example, indicate that 
physical changes to stream channels caused by hydromodification are likely 
responsible, in part, for the low bioassessment scores in urbanized settings.185   It is 
important to recognize that the physical changes are a direct result of MS4 discharges, 
but that two separate mechanisms are involved.  First, is a change in the flow regime 
caused by the increase in impervious surfaces and loss of natural conveyance 
systems.  Discharges to receiving waters from the MS4 outfalls do not mimic the 
natural discharges from former tributaries to that receiving water, and the change 
results in erosion.  Second, the physical stream habitat in many places has been 
severely modified in order to efficiently convey those increased storm water 
discharges to the ocean.  Where streams are hardened and/or buried to convey storm 
water, they cannot provide adequate water quality and other necessary conditions to 
support beneficial uses.  Both of these issues are addressed in the Order. 
 

                                            
182

 Santa Clara Valley Urban Runoff Pollution Prevention Program, 2005.  Hydromodification 
Management Plan.  

P. 1-1. 
183

 Schueler and Holland, 2000.  Storm Water Strategies for Arid and Semi-Arid Watersheds (Article 66).  
The Practice of Watershed Protection. 

184
 Coleman, et. al., 2005.  Effect of Increases in Peak Flows and Imperviousness on the Morphology of 
Southern California Streams.  P. iv. 

185
 See Chapter 11 of the ROWD and the 2005-06 Unified Annual Report for the analyses. 

0005682



Fact Sheet / Technical Report for 98 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

The Copermittees’ recognize the need to improve management of hydromodification.  
The ROWD proposes to revise the Model WQMP to incorporate additional information 
from ongoing hydromodification studies conducted by the SMC.   It is unclear when 
findings would be incorporated.  The Order allows the Copermittees to adopt criteria 
consistent with future SMC findings.  Because new development activity in most 
municipalities is not expected to be substantial, the Regional Board considers the 
preliminary conclusions from existing SMC reports to be sufficiently descriptive for the 
Copermittees to make appropriate modifications.   However, the Order provides a 
three-year schedule for adoption of specific SMC recommendations.   
 
Until numeric criteria are recommended by the SMC, the Order specifies factors that 
must be considered by the Copermittees for Priority Development Projects.  These 
factors (downstream erosion and discharge hydrology) are generally consistent with 
the Model WQMP.  The specificity of factors to consider in the Order is more 
prescriptive in order to be consistent with recent recommendations from the SMC and 
Numeric Effluent Panel and scientific literature.186   For instance, the Copermittees 
have generally been neglecting to address the changes to flow durations caused by 
MS4 discharges.  The 2006 Model WQMP directs priority projects to submit drainage 
studies if the Permittee determines a potential for downstream erosion or habitat 
alteration. The drainage study required by the Permittees must address peak flows 
and volumes, but not the duration of those flows and volumes. As a result it is 
inadequate to assess the potential for downstream erosion.  The requirement for 
assessing duration of runoff is not a new requirement.  It was included in the 3rd term 
permit as a factor to evaluate when identifying conditions of concern in SUSMP 
projects.   
 
Section D.1.h is also discussed in RTC 1 (Section X.1)) in comment number 34 and 
RTC 2 (Section X.2) in comment number 20. 
 
Section D.1.h.3.c. (Hydromodification Control Waivers) allows the Copermittees to 
waive on-site hydromodification controls in certain situations when downstream water 
quality and beneficial uses are not likely to be negatively affected by changes in the 
flow regime caused by MS4 discharges.  The Order specifies determinations that must 
be made by the Copermittee before a waiver may be granted.   The waiver provision is 
intended to provide Copermittees with the ability to require that a development restore 
degraded downstream stream channel conditions if that would produce better results 
than on-site hydromodification controls. 
 
Section D.1.h.3.c is also discussed in RTC 1 (Section X.1) in comment number 34 and 
RTC 2 (Section X.2) in comment number 20. 
 
 

                                            
186

 Poff. N.L. et al. 1997.   The Natural Flow Regime: A paradigm for river conservation and restoration.  
Bioscience Vol. 47, No. 11,.pp.769-784. 
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D.2. Construction 
 
The following legal authority applies to section D.2: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D) 
provides that the proposed management program include “A description of a program 
to implement and maintain structural and non-structural best management practices to 
reduce pollutants in storm water runoff from construction sites to the municipal storm 
sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(1) provides that the proposed 
management program include “A description of procedures for site planning which 
incorporate consideration of potential water quality impacts.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(2) provides that the proposed 
management program include “A description of requirements for nonstructural and 
structural best management practices.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(3) provides that the proposed 
management program include “A description of procedures for identifying priorities for 
inspecting sites and enforcing control measures which consider the nature of the 
construction activity, topography, and the characteristics of soils and receiving water 
quality.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(D)(4) provides that the proposed 
management program include “A description of appropriate educational and training 
measures for construction site operators.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.”   
 
Federal NPDES regulation 40 CFR 122.26(b)(14) provides that “The following 
categories of facilities are considered to be engaging in ‘industrial activity’ for the 
purposes of this subsection: […] (x) Construction activity including cleaning, grading 
and excavation activities […].” 
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Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.2 is also discussed in RTC 1 (Section X.1) in comment numbers 35, 36, and 
40 and in RTC 2 (Section X.2) in comment number 22. 
 
Section D.2.a. (Ordinance Update) requires each Copermittee to review and update 
its grading and storm water ordinances as necessary to comply with the MS4 permit.  
By updating the grading and storm water ordinances, the Copermittees will have the 
necessary legal authority to require construction sites to implement effective BMPs 
that will reduce pollutant discharges to the maximum extent practicable.  The Order 
allows the Copermittees 365 days to review and update their ordinances.  The 365 
days should be adequate to allow for the relatively minor changes that might be 
needed since their ordinances were last updated under Order No. R9-2002-01.   
 
Section D.2.b. (Source Identification) requires the Copermittees to develop and 
update a watershed based inventory of all construction sites regardless of size or 
ownership.  This section has been modified to require the inventory be updated 
regularly, rather than annually.  More frequent updates will ensure the Copermittees 
have a more accurate inventory of construction sites within their jurisdiction. A 
regularly updated inventory of active construction sites will assist the Copermittees in 
ensuring that all sites are inspected per Order requirements.  The Order does not 
specify the frequency of updates, and instead relies on each Copermittee to develop 
updates appropriate to local construction activity.  The 2007 DAMP proposes that the 
inventory be updated “at a minimum” prior to the start of the rainy season.  Such a 
minimum standard may not be appropriate for each Copermittee.  Failure to maintain a 
useful inventory would be a violation of the Order. 
 
Section D.2.c. (Site Planning and Project Approval Process) requires Copermittees to 
incorporate consideration of potential water quality impacts prior to approval and 
issuance of construction and grading permits.  The Copermittees187 and our program 
evaluations in 2005188 recommend that storm water requirements need to be better 
incorporated into the pre-construction process.  
 

                                            
187

 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
Section 7, New Development. 

188
 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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This section now requires the Copermittees to review project proponents’ storm water 
management plans for compliance with local regulations, policies, and procedures.  
USEPA recommends that it is often easier and more effective to incorporate storm 
water quality controls during the site plan review process or earlier.189  In the Phase I 
storm water regulations, USEPA states that a primary control technique is good site 
planning.190  USEPA goes on to say that the most efficient controls result when a 
comprehensive storm water management system is in place.191   To determine if a 
construction site is in compliance with construction and grading ordinances and 
permits, USEPA states that the “MS4 operator should review the site plans submitted 
by the construction site operator before ground is broken.”192  Site plan review aids in 
compliance and enforcement efforts since it alerts the “MS4 operator early in the 
process to the planned use or non-use of proper BMPs and provides a way to track 
new construction activities.”193  During audits of Orange County Copermittee storm 
water programs, it was found that site plan and SWPPP review were inadequate and 
inconsistent.194 

 
Section D.2.c is also discussed in RTC 1 (Section X.1) in comment numbers 37 and 
38. 
 
Section D.2.d. (BMP Implementation) includes modifications to the requirements for 
each Copermittee to designate and ensure implementation of a set of minimum BMPs 
at construction sites.  These modifications are based on Regional Board findings and 
experience during implementation of Order No. R9-2002-01.   
 
Unlike Order No. R9-2002-01, this Order does not require the Copermittee to 
designate a set of minimum BMPs for high, medium, and low threat to water quality 
construction sites.  This change was made in recognition of most Copermittees’ 
application of one consistent set of BMPs throughout their jurisdictions.  The 
Copermittees also desire to move toward a risk-based approach to BMP 
requirements.195   As a result, the Order requires a minimum set of BMPs to be 
designated for all sites and that enhanced BMPs be designated for sites upstream of 
303(d) impairments and ESAs. 
 

                                            
189

 USEPA, 1992.  Guidance 833-8-92-002.  Section 6.3.2.1. 
190

 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48034. 
191

 Ibid. 
192

 USEPA, 2000. Guidance 833-R-00-002. Section 4.6.2.4, P. 4-30. 
193

 Ibid., P. 4-31. 
194

 Tetra Tech, Inc.  2005.  Program Evaluation Report. Orange County Storm Water Program: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 

195
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
Section 8, Construction 
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The Order’s requirements for seasonal restrictions on grading have also been 
changed.  Seasonal restrictions on grading for storm water are difficult to implement 
due to the conflict between seasonal grading restrictions and endangered birds’ 
breeding seasons; therefore the seasonal grading restrictions have not been included 
with the other BMPs in the Order.  Found in southern California, the Least Bell’s Vireo 
and the Coastal California Gnatcatcher are listed as federally endangered and 
threatened, respectively.196  Permits issued by the California Department of Fish and 
Game (CDFG) restrict grading during these birds’ breeding seasons, which is from 
April 10 to August 31 for the Least Bell’s Vireo197 and from February 15 to August 31 
for the Coastal California Gnatcatcher.198  Ideally storm water restrictions on grading 
would be during the wet season from October 1 through April 30.199   Combined, these 
restrictions would limit construction grading to be during the month of September, 
which is infeasible.  Section D.2.d of the Order still requires project proponents to 
minimize grading during the wet season and coincide grading with seasonal dry 
weather periods to the extent feasible.    
 
Section D.2.d is also discussed in RTC 1 (Section X.1) in comment number 39 and 
RTC 2 (Section X.2) in comments number 23, 24 (active sediment treatment), and 25. 
 
Section D.2.e. (Inspections) establishes criteria for inspections based on risk factors 
including size, season, and location of the construction site.  Modifications have been 
made to requirements of Order No. R9-2002-01 based on the experience of the 
Copermittees and Regional Board construction programs.    
 
The Order requires sites in active grading during the wet season that are over 30 
acres be inspected every two weeks, rather than sites over 50 acres being inspected 
weekly.  In south Orange County approximately 15percent (34 sites) of construction 
sites over one acre are larger than 30 acres, whereas about 9percent (21 sites) of 
sites are over 50 acres.200  This may result in a net decrease of inspections of large 
sites, although more sites will be covered.  The reduction in inspection frequency for 
sites greater than 50 acres is justified because the sites have generally improved their 
erosion and sediment control measures since adoption of Order No. R9-2002-01.  
Biweekly inspections of these sites in the future should be sufficient to ensure 
compliance with local regulations.    
 

                                            
196

 State of California, Department of Fish and Game, 2005.  State and Federally Listed Endangered 
and Threatened Animals of California. 

197
 United States Department of the Interior, Fish and Wildlife Service, 2001.  Least Bell’s Vireo Survey 
Guidelines. 

198
 United States Department of the Interior, Fish and Wildlife Service, 1997.  Coastal California 
Gnatcatcher (Polioptila californica californica) Presence/Absence Survey Guidelines.  

199
 Regional Board, 2001. Order No. 2001-01, San Diego County MS4 Permit.  Directive F.2.g.(2). 

200
 Based on the State Board’s database of sites covered by the Construction Storm Water General 
NPDES Permit, Order No. 99-08-DWQ.  That general permit requires sites disturbing over one acre 
to file for coverage, so it provides a good basis for assessment. 
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The Order lowers the size of construction sites adjacent to or discharging directly to 
ESAs that receive scrutiny.  Order No. R9-2002-01 requires such sites five acres and 
more to be inspected weekly during the wet season.  This Order requires such sites 
one acre and above to be inspected every two weeks during the wet season and once 
during August or September.  The lower size threshold is consistent with Phase II 
storm water permits.   
 
The Order omits Order No. R9-2002-01’s provision allowing a Copermittee to 
decrease the inspection frequency for high priority sites if the Copermittee certifies in 
writing to the Regional Board that they have recorded the site’s Waste Discharge 
Identification Number, reviewed the site’s Storm Water Pollution Prevention Plan 
(SWPPP), assured the site’s SWPPP is in compliance, and assured the SWPPP is 
properly implemented at the site.  Under Order No. R9-2002-01, the Regional Board 
never received from any of the Copermittees a certification to decrease the inspection 
frequency at high priority sites.  Since the certification process was never used, the 
language has been deleted from the Order.   
 
This section also requires the Copermittees to track the number of inspections for 
each inventoried construction site.  This requirement has been added to ensure that 
the Copermittees can demonstrate that construction sites are inspected at the 
minimum frequencies.   
 
 
D.3   Existing Development 
 
D.3.a. Municipal 
The following legal authority applies to section D.3.a: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(1) 
provides that the proposed management program include “A description of 
maintenance activities and a maintenance schedule for structural controls to reduce 
pollutants (including floatables) in discharges from municipal separate storm sewers.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(3) provides that the proposed 
management program include “A description for operating and maintaining public 
streets, roads and highways and procedures for reducing the impact on receiving 
waters of discharges from municipal storm sewer systems, including pollutants 
discharged as a result of de-icing activities.”   
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(4) provides that the proposed 
management program include “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(5) provides that the proposed 
management program include “A description of a program to monitor pollutants in 
runoff from operating or closed municipal landfills or other treatment, storage or 
disposal facilities for municipal waste, which shall identify priorities and procedures for 
inspections and establishing and implementing control measures for such discharges.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(6) provides that the proposed 
management program include “A description of a program to reduce to the maximum 
extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will 
include, as appropriate, controls such as educational activities, permits, certifications, 
and other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3 is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 41. 
 
Section D.3.a.2. (General BMP Implementation) requires the Copermittees to 
designate minimum BMPs for general municipal areas and activities, regardless of 
their threat to water quality.  The requirement that different types of BMPs be 
designated for different threats to water quality categories of municipal areas and 
activities has been removed from the Order. This was done to help simplify and clarify 
the Order’s requirements.  BMPs required to be implemented at a site can now be 
based on the sources or activities present at the site.  This is closer to the approach 
taken by the Copermittees in their JURMPs.  Threat to water quality is used to 
determine inspection frequencies in section D.3.a.(7). 
 
Section D.3.a.3, D.3.a.4, and D.3.a.5. (Specific BMP Implementation Categories) 
establishes requirements for specific categories of activities and areas.  These are 
selected based on the CWA and findings of the Permittees in annual reports and 
ROWD that identify these activities as warranting special attention.  
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Pesticides, Herbicides, and Fertilizers.  40 CFR 122.26(d)(2)(iv)(A)(6) requires a 
description of a program for pesticides, herbicides, and fertilizers.  In addition, water 
quality data demonstrates widespread presence of such pollutants in receiving waters 
and MS4 discharges.  In response to similar requirements of Order No. R9-2002-01, 
the Copermittees have developed a specific model Integrated Pest Management, 
Pesticides, and Fertilizer guidelines. 
 
Flood Control Structures.   In order to more closely meet the intent of the federal 
regulations and guidance, the requirement has been modified.   40 CFR 
122.26(d)(2)(iv)(A)(4) requires  “A description of procedures to assure that flood 
management projects assess the impacts on the water quality of receiving water 
bodies and that existing structural flood control devices have been evaluated to 
determine if retrofitting the device to provide additional pollutant removal from storm 
water is feasible.”   Retrofitting flood control devices can reduce pollutants and 
improve water quality.  Copermittees have conducted many flood control retrofit 
projects, many of which have been partially funded with State grant awards.   
 
USEPA expands on the federal provision with the following information:  "Storm water 
management devices and structures that focus solely on water quantity are usually not 
designed to remove pollutants, and may sometimes harm aquatic habitat and 
aesthetic values” (1992). As flood control structures and other elements of the MS4 
age and retrofitting becomes necessary, opportunities for water quality improvements 
arise.   
 
Conveyance systems which take water quality consideration into account (such as 
grassed swales, vegetated detention ponds, etc.) can often cost less to construct than 
traditional concrete systems.  Evaluation of the applicability of such systems during 
retrofitting must occur to ensure that pollutants in urban runoff are reduced to the 
maximum extent practicable.  USEPA supports utilizing BMPs for pollution reduction in 
flood management projects, stating that “The proposed management program must 
demonstrate that flood management projects take into account the effects on the water 
quality of receiving water bodies. […]  Opportunities for pollutant reduction should be 
considered".201  
 

                                            
201

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 

0005690



Fact Sheet / Technical Report for 106 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

Existing Copermittee projects include two types of retrofits. The first type involves 
adding an engineered device to an existing structure in order to treat or divert urban 
runoff.  Examples include catch basin inlet filters/screens, ultraviolet disinfection 
facilities, hydrodynamic separators, and diversions to the sanitary sewer.  The second 
type involves re-installing pervious or natural treatment features to facilities.  Examples 
include removing concrete portions of conveyances to create pervious conveyances; 
and creating treatment wetlands within flood detention facilities.  The later type of 
retrofit is preferred by the Regional Board. They are likely more sustainable over the 
long-term because they may require less rigorous operation and maintenance than the 
former.  They may also provide the additional benefit of providing significant or 
incidental opportunities for beneficial uses (e.g., recreation, wildlife, water 
supply).202,203   
 
Sweeping of Municipal Areas.  Sweeping municipal areas would likely be done in the 
absence of the Order.  However, in certain cases it is an important component of a 
jurisdictional urban runoff management program.  The Order contains requirements to 
ensure that the use of street sweeping is optimized for urban runoff applications if it is 
to be used and reported as a BMP.   The criteria in the Order are taken from industry 
guidance as reported by the Permittees in the Aliso Creek watershed.204 
 
Sections D.3.a.4 and D.3.a.5 are also discussed in RTC 1 (Section X.1) in comment 
numbers 42 and 43.  
 
Section D.3.a.4 is also discussed in RTC 2 (Section X.2) in comment number 26. 
 
Section D.3.a.(6). (Operation and Maintenance of MS4 and Structural Controls) 
requires the Copermittees to inspect and remove waste from their MS4s prior to the 
rainy season.   
 
Maintenance is critical to the successful implementation of every urban runoff 
management program.  USEPA finds that “Lack of maintenance often limits the 
effectiveness of storm water structural controls such as detention/retention basins and 
infiltration devices. […]  The proposed program should provide for maintenance logs 
and identify specific maintenance activities for each class of control, such as removing 
sediment from retention ponds every five years, cleaning catch basins annually, and 
removing litter from channels twice a year.   
 

                                            
202

 Burton, Carmen et al. 2005.  Assessing Water Source and Channel Type as Factors Affecting 
Benthic Macroinvertebrate and Periphyton Assemblages in the Highly Urbanized Santa Ana River 
Basin, California.  American Fisheries Society Symposium.  Vol.47 pp.239-262. 

203
 Stromberg, Juliet C. 2001.  Restoration of Riparian Vegetation in the South-Western United States: 
the importance of flow regimes and fluvial dynamism.  Journal of Arid Environments. Vol49, pp.17-34. 

204
 See 20

th
 and 21

st
 quarterly reports for the Aliso Creek watershed bacteria investigation, prepared by 

the Orange County Copermittees within the Aliso Creek watershed.  
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If maintenance activities are scheduled infrequently, inspections must be scheduled to 
ensure that the control is operating adequately.  In cases where scheduled 
maintenance is not appropriate, maintenance should be based on inspections of the 
control structure or frequency of storm events.  If maintenance depends on the results 
of inspections or if it occurs infrequently, the applicant must provide an inspection 
schedule.  The applicant should also identify the municipal department(s) responsible 
for the maintenance program”. 205  The MS4 maintenance requirements are based on 
the above USEPA recommendations.  This maintenance will help ensure that 
structural controls are in adequate condition to be effective year round but especially 
at the beginning of and throughout the rainy season.   
 
Two requirements have been added to the Order that were not within Order  
No. 2002-01.  Subsection (3) allows a decreased inspection frequency for facilities that 
are routinely clean, and Subsection (4) requires trash to be removed from channels in 
a timely manner.   Typically, Copermittees have reported annual or semi-annual creek 
cleanups as significant BMPs. The large volumes of trash reported to be removed 
during these events demonstrates the significant amount of trash that accumulates in 
the channels.  In addition, urban runoff is a leading contributor to the accumulation of 
trash and debris along the beaches of Orange County.206  In order to reduce the effect 
of the trash, the Order requires that trash be removed more frequently. 
 
Section D.3.a.(7). (Limit Sewage Infiltration) requires the Copermittees to implement 
controls and measures to limit infiltration of seepage from municipal sanitary sewers to 
MS4s through thorough, routine preventive maintenance of the MS4.  This 
requirement is in Order No. R9-2002-01 in the section on Illicit Discharge Detection 
and Elimination (section F.5.i). 
 
Section D.3.a.7 is also discussed in RTC 1 (Section X.1) in comment number 44. 
 
Sections D.3.a.(8) and D.3.a.(9). (Inspections and Enforcement) establishes a 
minimum set of municipal areas and activities for oversight and inspection by the 
Copermittees and requires that Copermittees properly enforce urban runoff 
requirements at municipal areas and activities.   
 

                                            
205

 USEPA, 1992.  Guidance Manual for the Preparation of Part II of the NPDES Permit Applications for 
Discharges from Municipal Separate Storm Sewer Systems.  Washington D.C.  EPA/833-B-92-002. 

206
 Moore, S.L., D. Gregorio, M. Carreon, S B. Weisberg, and M. K. Leecaster. 2001. Composition and 
distribution of beach debris in Orange County, California. Marine Pollution Bulletin 42(3): 241-245.. 
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D.3.b. Industrial and Commercial 
The following legal authority applies to section D.3.b: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C) 
provides that the proposed management program include “A description of a program 
to monitor and control pollutants in storm water discharges to municipal systems from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA), and industrial facilities that the 
municipal permit applicant determines are contributing a substantial pollutant loading 
to the municipal storm sewer system.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(1) provides that the 
Copermittee must “identify priorities and procedures for inspections and establishing 
and implementing control measures for such discharges.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(C)(2) provides that the proposed 
management program shall “Describe a monitoring program for storm water 
discharges associated with the industrial facilities identified in paragraph (d)(2)(iv)(C) 
of this section, to be implemented during the term of the permit, including the 
submission of quantitative data on the following constituents:  any pollutants limited in 
effluent guidelines subcategories, where applicable; any pollutant listed in an existing 
NPDES permit for a facility; oil and grease, COD, pH, BOD5 , TSS, total phosphorus, 
total Kjeldhal nitrogen, nitrate plus nitrite nitrogen, and any information on discharges 
required under 40 CFR 122.21(g)(7)(iii) and (iv).” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(ii) provides that the Copermittee 
“Provide an inventory, organized by watershed of the name and address, and a 
description (such as Standard Industrial Classification [SIC] codes) which best reflects 
the principal products or services provided by each facility which may discharge, to the 
municipal separate storm sewer, storm water associated with industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each Copermittee 
must demonstrate that it can control “through ordinance, permit, contract, order or 
similar means, the contribution of pollutants to the municipal storm sewer by storm 
water discharges associated with industrial activity and the quality of storm water 
discharged from site of industrial activity.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) provides that the Copermittee 
develop a proposed management program which includes “A description of structural 
and source control measures to reduce pollutants from runoff from commercial and 
residential areas that are discharged from the municipal storm sewer system that are 
to be implemented during the life of the permit, accompanied with an estimate of the 
expected reduction of pollutant loads and a proposed schedule for implementing such 
controls.” 
 
Section D.3.b. (Industrial and Commercial) requires the Copermittees to implement an 
industrial and commercial program to reduce pollutants in runoff from all industrial and 
commercial sites/sources.  The industrial and commercial sections of Order  
No. 2002-01 have been combined into one section in this Order.  This change will 
streamline and simplify the Order, without negatively impacting water quality.  This 
change is not unprecedented because industrial and commercial facilities are 
commonly addressed together.  For example, the Southern Riverside County MS4 
Permit207 combined industrial and commercial programs into one section.  In addition, 
in their Annual Reports and ROWD,208 the Copermittees jointly address industrial and 
commercial components.  USEPA contractor Tetra Tech also evaluated and reported 
on the industrial and commercial programs jointly during their program evaluations.209 
 
Section D.3.b.(1)(a) (Source Identification) requires that building material retailers and 
storage, animal facilities, and power washing services be included in the Copermittees’ 
inventory of commercial sites/sources.  These activities have been identified annual 
MS4 program reports and quarterly Aliso Creek watershed reports as potentially 
significant sources of pollutants.  This is not a significant change because Order No. 
R9-2002-01 requires that any commercial site or source determined by a Copermittee 
to contribute a significant pollutant load to the MS4 be added to its inventory of 
commercial sites.  Furthermore, the commercial BMP fact sheets developed by the 
Copermittees generally address the types of activities occurring at these facilities and 
practices. 
 

                                            
207

 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2; P. 24. 
208

 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region).  
Section 9. 

209
 Tetra Tech, Inc., 2005. Program Evaluation Reports Orange County Storm Water Programs: Cities of 
Laguna Beach, Laguna Hills, Lake Forest, and Rancho Santa Margarita. 
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The Order has revised requirements for identifying industrial sites/sources.  The 
revised requirements are identical to those found in the Southern Riverside County 
MS4 permit.210  USEPA requires the same identification: “Measures to reduce 
pollutants in storm water discharges to municipal separate storm sewers from 
municipal landfills, hazardous waste treatment, disposal and recovery facilities, 
industrial facilities that are subject to section 313 of title III of the Superfund 
Amendments and Reauthorization Act of 1986 (SARA).”211  USEPA “also requires the 
municipal storm sewer permittee to describe a program to address industrial 
dischargers that are covered under the municipal storm sewer permit.”212  In order to 
more closely follow USEPA’s guidance, this Order also includes operating and closed 
landfills, and hazardous waste treatment, disposal, storage and recovery facilities.   
 
Section D.3.b.3. (Mobile Businesses) requires each Copermittee to develop and 
implement a program to reduce the discharge of pollutants from mobile businesses to 
the MEP.  Mobile businesses are service industries that travel to the customer to 
perform the service rather than the customer traveling to the business to receive the 
service.  Examples of mobile businesses are power washing, mobile vehicle washers, 
carpet cleaners, port-a-potty servicing, pool and fountain cleaning, mobile pet 
groomers, and landscapers.  These mobile services produce waste streams that could 
potentially impact water quality if appropriate BMPs are not implemented.   
 
Order No. R9-2002-01 also requires BMP implementation for certain mobile 
businesses (e.g., mobile vehicle washing and mobile carpet cleaning).  These 
requirements of Order No. R9-2008-0001 are not significantly different from the 
existing requirements.   The Order specifies mobile businesses for special attention 
based on reports from the Copermittees that mobile businesses have been difficult to 
control with existing programs.   
 
Mobile businesses present a unique difficulty in storm water regulation.  Due to the 
transient nature of the business, the regular, effective practice of unannounced 
inspections is difficult to implement.  Also, tracking these mobile businesses is difficult 
because they are often not permitted or licensed and their services cross Copermittee 
jurisdictions.  Mobile businesses that operate within a municipality may be based in 
another municipality or even outside the Region.  The Order takes into account the 
difficulties in regulating mobile businesses. 
 
Because BMPs have been developed already, but communication with mobile 
businesses may be difficult, the Order provides broad flexibility to the Copermittees for 
developing a targeted program within the Commercial portion of each JURMP.    
 
Section D.3.b.3 is also discussed in RTC 1 (Section X.1) in comment number 45 and 
RTC 2 (Section X.2) in comment number 27. 

                                            
210

 Regional Board, 2004. Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.b)(2); P. 
25. 

211
 Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations. P. 48056. 

212
 Ibid. 
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Section D.3.b.4. (Inspections) includes requirements for inspections of industrial and 
commercial sites/sources.  The Order is similar to the Southern Riverside County MS4 
permit213 in requiring that inspections check for coverage under the General Industrial 
Permit; assessment of compliance with Copermittee ordinances and permits related to 
urban runoff; assessment of BMP implementation, maintenance, and effectiveness; 
visual observations for non-storm water discharges, potential illicit connections, and 
potential discharge of pollutants in storm water runoff; and education and outreach on 
storm water pollution prevention.  The Order also requires that inspections include 
review of BMP implementation plans if the site uses or is required to use such a plan, 
and the review of facility monitoring data if the site monitors its runoff.  Order  
No. 2002-01 did not contain requirements for inspection procedures.   
 
Changes in the Order’s requirements for inspection procedures mimic USEPA’s 
guidance: “Site inspections should include (1) an evaluation of the pollution prevention 
plan and any other pertinent documents, and (2) an onsite visual inspection of the 
facility to evaluate the potential for discharges of contaminated storm water from the 
site and to assess the effectiveness of the pollution prevention plan.” 214  In 1999, 
USEPA “recognized visual inspection as a baseline BMP for over 10 years,” and 
“visual inspections are an effective way to identify a variety of problems.  Correcting 
these problems can improve the water quality of the receiving water.” 215  Most, if not 
all, of the Order’s procedures are being conducted by the Copermittees that follow the 
Model Existing Development Program of the DAMP. 
 
With the exception of restaurants, the Order allows Copermittees to establish 
inspection frequencies, as long as at least 20 percent of the sites are inspected 
annually.  Restaurants are now required to be inspected annually.   Inspection 
frequencies in the Order have been modified from Order No. R9-2002-01.  Order No. 
R9-2002-01 specifies frequencies for inspecting industrial sites based on threat to 
water quality and requires high priority commercial sites to be inspected as needed.  
Copermittees have been inspecting industrial sites according to Order No. R9-2002-
01.   The Copermittees have been inspecting restaurants annually as part of the 
County Health Department inspections.  For other commercial sites, the Copermittees 
have been focusing annual activities on certain commercial sectors, such as 
automobiles, with the goal of inspecting every high priority site at least once during the 
permit term.   This change is not considered significant because it should allow the 
Copermittees to continue existing programs. 
 
Reports from the Aliso Creek watershed Copermittees demonstrate that as-needed 
inspections for restaurants means at least annually.  Restaurants have been found to 
present many threats to water quality and standard educational efforts are not effective 
because restaurants are subject to frequent management changes.  For these 
reasons, the Order requires restaurants to be inspected annually. 

                                            
213

 Regional Board, 2004.  Order No. R9-2004-001; Riverside County MS4 Permit.  Section H.2.d)(3);   
214

 USEPA, 1992. Guidance 833-8-92-002, section 6.3.3.4 “Inspection and Monitoring”. 
215

 USEPA, 1999.  832-F-99-046, “Storm Water Management Fact Sheet – Visual Inspection”. 
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Section D.3.b.4 is also discussed in RTC 1 (Section X.1) in comment number 46. 
 
Section D.3.b.(6). (Training and Education) requires training and education measures 
generally consistent with the existing storm water programs.  One distinction is that the 
Order requires each Copermittee to notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable to the 
site/source.   This requirement is necessary to ensure that the owners and operators 
of commercial sites stay informed of appropriate BMPs.  This is especially important 
because sites may be inspected as little as once every five years. 
 
Section D.3.c. (Residential Component) 
The following legal authority applies to section D.3.c: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A) 
provides that the Copermittee develop a proposed management program which 
includes “A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the permit, 
accompanied with an estimate of the expected reduction of pollutant loads and a 
proposed schedule for implementing such controls.” 
 
Federal NPDES regulation 40 CFR 122.44(d)(1)(i) requires NPDES permits to include 
limitations to “control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.” 
 
Section D.3.c (Residential Component) moves the common interest areas / 
homeowners’ association component and the requirement for proper management of 
used oil, toxic materials, and other household hazardous wastes to the residential 
section of the Order, since these requirements generally apply to residential areas.  
These changes improve the organization of the Order and have no net effect on its 
implementation and enforcement.  Other requirements for prioritization, BMP 
implementation, and enforcement are consistent with Order No. R9-2002-01.   
 
Section D.3.c is also discussed in RTC 1 (Section X.1) in comment numbers 10 and 
47. 
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D.4.  Illicit Discharge Detection and Elimination 
 
The following legal authority applies to section D.4: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) 
provides that the proposed management program “shall be based on a description of a 
program, including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges and 
improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the permit, 
including areas or locations that will be evaluated by such field screens.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be followed 
to investigate portions of the separate storm sewer system that, based on the results 
of the field screen, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges or other sources of non-storm water.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(4) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(5) provides that the 
Copermittee include in its proposed management program “a description of a program 
to promote, publicize, and facilitate public reporting of the presence of illicit discharges 
or water quality impacts associated with discharges from municipal separate storm 
sewers.” 
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Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(6) provides that the 
Copermittee include in its proposed management program “a description of 
educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” 
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(7) provides that the 
Copermittee include in its proposed management program “a description of controls to 
limit infiltration of seepage from municipal sanitary sewers to municipal separate storm 
sewer systems where necessary.” 
 
Section D.4.a. (Prevent and Detect Illicit Discharges) requires the Copermittees to 
implement a program to actively seek and eliminate illicit connections and discharges 
(IC/ID).  Additional wording has been added to this section to clarify and ensure that all 
appropriate (i.e., field personnel) municipal personnel are utilized in the program to 
observe and report these illicit discharges and connections.    
 
Section D.4.e (Investigations) requires the Copermittees to conduct follow up 
investigations and inspect portions of the MS4 for illicit discharges and connections, 
based on dry weather field screening and analytical monitoring results.  The section 
also requires the Copermittees to establish criteria for triggering follow up 
investigations.   Additional language has been added to this section to clarify the 
minimum level of effort and timeframes for follow up investigations when dry weather 
action levels are exceeded.  Timely investigation and follow up when action levels are 
exceeded is necessary to identify sources of illicit discharges, especially since many of 
the discharges are transitory.  The requirements for a 48-hour minimum response time 
when action levels are exceeded and for immediate response to obvious illicit 
discharges is necessary to ensure timely response by the Copermittees.    
 
The Copermittees currently use action levels to facilitate the determination of when 
source investigation studies are warranted based on data from the dry-weather 
monitoring program.  One set of criteria is based on regional averages of constituent 
concentrations that were developed based on randomly selected storm drains.  
Another set of criteria is based on trends at a particular station.  These are reasonable 
criteria if decision-makers are properly trained.  The ability of the local managers to 
interpret dry-weather monitoring data collected by the County has greatly improved in 
the last two years, and continued training is required in section D.4.i. 
 
Section D.4.e is also discussed in RTC 1 (Section X.1) in comment number 48 and 
RTC 2 (Section X.2) in comment number 28. 
 
Section D.4.h. (Spill Response) requires each Copermittee to implement measures to 
prevent and respond to spills into its MS4.  These requirements are similar to Order 
No. R9-2002-01 and based on federal regulations at 40 CFR 122.26(d)(2)(iv)(B)(4).  
Those federal NPDES regulations clearly require that owners and operators of MS4s 
have procedures to prevent, contain, and respond to spills that may discharge into the 
municipal separate storm sewer.   
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This same requirement was adopted by the Regional Board in Order No, 2002-01, but 
was subsequently stayed by the State Board in Order WQO 2002-0014.  The City of 
Mission Viejo challenged the requirement to prevent and respond to sewage spills on 
the grounds that since the sanitary sewer systems in the City are operated by three 
water districts already regulated by a NPDES permit from the Regional Board, this 
requirement would cause delayed spill responses as the City and agencies try to 
determine jurisdiction and responsibilities.  The State Board found that the costs of this 
requirement did not constitute harm, but agreed that harm could ensue from potential 
response delay and confusion.  Although the entire permit requirement was stayed, 
neither the State Board, nor the Petitioner discussed spills other than sewage.   
 
Subsequently, the Copermittees have developed and implemented procedures for spill 
response and sewage spill response.216   Only three Permittees (Laguna Beach, San 
Clemente, and San Juan Capistrano) own or operate their own sewage collection 
systems, yet all Copermittees implement the programs for spill response.  For the 
Copermittees that do not own or operate sewage systems, the Regional Board 
expects that they will continue to respond appropriately to reported or identified spills 
to the MS4 system.   
 
Section D.4.h is also discussed in RTC 1 (Section X.1) in comment number 50 and 
RTC 2 (Section X.2) in comment number 28. 
 
 

E. Watershed Urban Runoff Management Programs 

 
The following legal authority applies to section E: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(ii) states:  
“The Director may […] issue distinct permits for appropriate categories of discharges 
[…] including, but not limited to […] all discharges within a system that discharge to the 
same watershed […]”  
 
Federal NPDES regulations 40 CFR 122.26(a)(3)(v) states:  “Permits for all or a 
portion of all discharges from large or medium municipal separate storm sewer 
systems that are issued on a system-wide, jurisdiction-wide, watershed, or other basis 
may specify different conditions relating to different discharges covered by the permit, 
including different management programs for different drainage areas [watersheds] 
which contribute storm water to the system.” 
                                            
216

 Sections 10.2.4 and 10.2.5 in the 2007 DAMP. 
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Federal NPDES regulation 40 CFR 122.26(a)(5) states:  “The Director may issue 
permits for municipal separate storm sewers that are designated under paragraph 
(a)91)(v) of this section on a system-wide basis, a jurisdiction-wide basis, watershed 
basis, or other appropriate basis.”  
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv) states:  “Proposed programs may 
impose controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on 
individual outfalls.” 
 
Section E. (Watershed Urban Runoff Management Programs) requires Copermittees 
to update and continue implementation of certain watershed urban runoff management 
programs (WURMPs).  The general approach to the watershed program is similar as 
in Order No. R9-2002-01, with some exceptions.  First, the Order requires a minimum 
number of watershed program activities to occur in each year.  Order No. R9-2002-01 
allowed the Watershed Copermittees to develop implementation time schedules for 
activities conducted during the permit term.  That approach was useful because the 
Copermittees needed to develop the background information to support the watershed 
programs.  Now that assessments, prioritization efforts, and collaboration steps have 
been completed, it is reasonable for the Copermittees to implement activities each 
year of this permit term. 
 
WURMPs must be implemented for the highest-priority watersheds in the region, Aliso 
Creek and San Juan Creek, rather than continuing the six watershed management 
area delineations from Order No. R9-2002-01.  One Copermittee, the City of San 
Clemente, would not be required to be involved in any watershed urban runoff 
management program activities. 
 
Though seemingly a significant revision, this will not likely result in any significant 
decrease in water quality protection.  The watersheds eliminated are the coastal 
streams watersheds, in which the vast majority of each urbanized drainage area lies 
within the jurisdiction of a single Copermittee.  As a result, the potential benefits 
gained by developing and implementing a WURMP in those watersheds are much less 
than in the Aliso Creek and San Juan Creek watersheds.   
 
Section E is also discussed in RTC 1 (Section X.1) in comment numbers 51 and 52 
and RTC 2 (Section X.2) in comment number 29. 
 
Section E.1.b. (Watershed Map) of the Order requires the Copermittees to develop 
watershed maps.  The section has been slightly modified from Order No. R9-2002-01 
in that it no longer requires mapping of inventoried construction sites.  The reason for 
this change is the temporary nature of construction sites.  The location of construction 
sites is constantly changing, making the mapping of construction sites not useful. 
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Section E.1.c. (Water Quality Assessment) of the Order requires assessment and 
analysis of water quality data to prioritize each watershed’s water quality problems, 
together with identification of the sources of the high priority water quality problems.  
These requirements are essentially the same as the requirements of Order  
No. 2002-01; they have simply been reorganized to more clearly convey the process 
required. For instance, Order No. R9-2002-01 required an initial assessment and then 
annual reports that then identified water quality improvements or degradation and 
proposed program modifications.  However, the annual determinations could only be 
accomplished with an annual assessment of conditions. 
 
Section E.1.d. (Watershed Strategy) requires Copermittees within a watershed to 
develop a collective watershed strategy to abate the sources and reduce the 
discharges causing the high priority water quality problems of the WMA.  An 
articulated strategy is necessary to guide Watershed Copermittee selection and 
implementation of Watershed URMP Activities.  Order No. R9-2002-01 required 
watershed URMPs to identify recommended activities and a strategy for short and 
long-term effectiveness assessments.  This Order clarifies the expectations of the 
Regional Board for municipalities to follow the process of assessing conditions, 
evaluating options, implementing measures, and then re-assessing conditions, etc. 
 
Section E.1.e. (BMP Implementation and Assessment) requires the watershed 
Copermittees to implement the measures identified within their watershed URMP 
strategies.  It also clarifies expectations of the Regional Board that activities to reduce 
pollutant loads will be implemented each year.  This is necessary because most of the 
reported activities within the Watershed URMPs have been planning or assessment 
activities, rather than “on-the-ground” management measures.  This requirement 
provides measurable outcomes for WURMP implementation.  In crafting this section of 
the Order and the Watershed Water Quality Activity definition, the Regional Board 
sought to obtain a balance between the enforceability of the Order and Copermittee 
flexibility in implementing the Order.   
 
This section of the Order also requires the Copermittees to evaluate the effectiveness 
of activities.  This will help the Copermittees determine additional measures and also 
enable other Copermittees to choose the most effective activities for implementation.  
Implementation of effective activities is critical to ensure an effective Watershed Urban 
Runoff Management Program. 
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The intent of specifying requirements for Watershed “Water Quality Activities” is to 
make sure that management measures are implemented to reduce pollutant 
discharges causing high priority water quality problems within a watershed and exceed 
the baseline jurisdictional requirements.  Beyond these bottom line requirements, the 
Copermittees have ample implementation flexibility.  For example, both jurisdictional 
and regional activities in some circumstances can be considered Watershed Water 
Quality Activities.  In addition, Copermittees can implement Watershed Water Quality 
Activities within their jurisdictions or outside of their jurisdictions; whichever they 
prefer.  Moreover, Copermittees within a watershed can implement different 
Watershed Water Quality Activities, provided they are part of the watershed 
Copermittees’ larger watershed strategy. 
 
Details regarding what constitutes a Watershed Water Quality Activity include: 
 

• A Watershed Water Quality Activity must abate the sources and/or reduce the 
discharge of pollutants causing high priority water quality problems in the 
watershed. Activities that do not specifically abate sources and/or reduce 
pollutant discharges causing high priority water quality problems in a watershed 
are not Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must implement an overall watershed 

strategy collaboratively developed by the Copermittees within a watershed.  
 

• Jurisdictional activities which exceed the baseline jurisdictional requirements 
may constitute Watershed Water Quality Activities, if they are more protective of 
water quality than baseline jurisdictional activities.  Such activities must 
specifically abate sources and/or reduce the discharge of pollutants causing 
high priority water quality problems within a watershed.  The jurisdictional 
activities must be organized and implemented as part of a larger watershed 
strategy.   
  

• Specific Watershed Water Quality Activities do not need to be implemented 
watershed-wide, but all Copermittees within a watershed must implement well-
coordinated Watershed Water Quality Activities. 

 
• Watershed Water Quality Activities must be new activities; activities that have 

been conducted for many years without regard for watershed concerns are not 
Watershed Water Quality Activities.  Moreover, as high priority water quality 
problems within watersheds continue, efforts to implement new and more 
effective activities are needed. 

 
• Education, public participation, and planning efforts are not Watershed Water 

Quality Activities.  
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• Activities that only consist of monitoring are not Watershed Water Quality 
Activities.  There must also be an element of the monitoring program that 
directly results in the abatement of sources and/or reduction of pollutant 
discharges causing high priority water quality problems. 

 
Section E.1.f. (Information Exchange) requires that the watershed Copermittees 
exchange information among themselves and with the public.  The Copermittees have 
established mechanisms for doing both.217  The Regional Board considers the 
quarterly Copermittee meetings held for the Aliso Creek watershed bacteria 
investigation to be very important in developing and implementing a coordinated timely 
approach to urban runoff management.  For instance, the meetings have greatly 
facilitated the exchange of information regarding the potential use of and the 
effectiveness of BMPs.  In addition, public participation will facilitate better 
communication among the interested parties in the watershed, which will ultimately 
help to expedite water quality improvements.   
 
Section E.1.f is also discussed in RTC 1 (Section X.1) in comment number 10. 
 
Section E.4. (Aliso Creek Watershed Provisions) transfers requirements of an 
Investigative Order issued on October 18, 2005 into the MS4 Permit.  The 
requirements pertain to an Order first issued in 2001 for investigations into bacteria 
concentrations in the watershed caused by urban runoff.  In October 2005 the 
requirements for monitoring and reporting were modified in response to a request from 
the Copermittees.  The revised plan includes long-term monitoring and near term 
action plans based on prioritized storm drains within each watershed municipality.  The 
action plan represents a more mature version of the watershed URMPs.218  At the 
time, the Regional Board noted that the revised program would serve as an effective 
interim program until a planned TMDL was adopted.219   Including the requirements 
within the Order is done for organizational purposes.  It has no net effect on the 
requirements or the Watershed URMP. 
 
 

                                            
217

 Copermittees hold two types of watershed-based meetings; one for public agencies and one open to 
all other interested parties.  In addition, the County of Orange makes its watershed reports available 
on-line at http://www.ocwatersheds.com 

218
 The 2005-06 annual Aliso Creek Watershed Action Plan (a.k.a. WURMP) is crafted in large part on 
the activities and monitoring conducted pursuant to the bacteria investigation orders issued by the 
Regional Board. 

219
 Letter dated October 18, 2005 from the Regional Board Executive Officer, John Robertus, to the 
Copermittees in the watershed.   
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F. Fiscal Analysis 

 
The following legal authority applies to section F: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(vi) 
provides that “[The Copermittee must submit] for each fiscal year to be covered by the 
permit, a fiscal analysis of the necessary capital and operation and maintenance 
expenditures necessary to accomplish the activities of the programs under paragraphs 
(d)(2)(iii) and (iv) of this section.  Such analysis shall include a description of the 
source of funds that are proposed to meet the necessary expenditures, including legal 
restrictions on the use of such funds.” 
 
Section F has been expanded in order to develop more useful and meaningful fiscal 
reporting.  The Copermittees have identified a need to assess the current fiscal 
reporting process and have proposed to prepare a fiscal reporting strategy to better 
define the expenditure and budget line items included in the fiscal reports.220  The 
Regional Board agrees that the process should be improved.  A revamped fiscal 
reporting strategy will provide the Regional Board and the Copermittees with better 
capability to manage performance of the programs.   
 
The Copermittees’ effort is expected to provide standardization of reporting so that 
figures between Copermittees are comparable, which is one of many types of 
information which can be used by the Regional Board to better understand 
Copermittee program implementation.  Standardization and comparison of fiscal 
analysis reporting is supported by the State Board funded NPDES Stormwater Cost 
Survey, which finds that “standards for reporting costs and stormwater activities are 
needed to allow accurate cost comparisons to be made between stormwater 
activities.”221  This document also provides guidance regarding categorization of 
expenditures for tracking and reporting. 
 
The Order establishes criterion for when Copermittees must add narrative evaluations 
to the tables.  This will address some of the variability in reporting and will provide the 
public and Regional Board with improved understanding of how resources are shifted 
in response to annual assessments.  This will also help ensure that projected annual 
costs adequately reflect planned program modifications described in the annual 
reports. 

                                            
220

 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 2.3.4.   

221
 Currier, et al., 2005.  NPDES Storm Water Cost Survey Final Report.  Prepared for California State 
Water Resources Control Board by Office of Water Programs, California State University, 
Sacramento.  P. 63. 
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The Regional Board has chosen not to require a description of fiscal benefits realized 
from implementation of the storm water protection program.  This is a recommendation 
from the National Association of Flood and Stormwater Management Agencies.222   
For instance, the current fiscal assessment does not address city-wide fiscal benefits 
of protection (e.g., public health, tourism, property values, economic activity, beneficial 
uses, etc.), even though many costs currently reported to the Regional Board are for 
related activities.  This type of assessment may help Copermittees improve the 
allocation of resources and it may help the Copermittees secure adequate funding for 
the program.  Finally, it will provide a clearer picture of the urban runoff program to the 
public and Regional Board.  However, qualitative assessments could be overly 
subjective and most Copermittees likely lack the ability to provide accurate quantitative 
assessments.  The Regional Board encourages Copermittees to consider means for 
conducting assessments of fiscal benefits derived from the programs. Such 
assessments could be conducted on a regional scale similar to studies of program 
costs conducted by the State Water Board223 or community indicators by the 
Community Indicators Project.224  
 
The Order also requires that each Copermittee develop a financial business plan.  This 
is a new requirement intended to improve the long-term viability of the urban runoff 
management programs.  The requirement is based on guidance from the National 
Association of Flood and Stormwater Management Agencies.225   The required 
elements of the business plan are also intended to provide guidance to the 
Copermittees as they develop a new model fiscal reporting strategy.   
 
The development of a financial business plan for the urban runoff management 
programs is a management measure that will improve the long-term viability of the 
programs.  Many of the program commitments required by federal regulations that are 
made by the Copermittees and also required by the MS4 Permit necessitate that funds 
be available beyond the next fiscal year.   Without a clear plan for providing such 
funds, the Regional Board cannot be certain the management measures will provide 
the benefits expected from them. 
 

                                            
222

 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 
Stormwater Funding.  Prepared under a grant provided by the USEPA. 

223
 State Water Board, 2005.  NPDES Stormwater Cost Survey. 

224
 Orange County 2006 Community Indicators Project.  2006.  Sponsored by the County of Orange, the 
Orange County Business Council, and the Children and Families Commission of Orange County.  
Available on-line at www.oc.ca.gov/ceocommunity.asp 

225
 National Association of Flood and Stormwater Management Agencies. 2006.  Guidance for Municipal 
Stormwater Funding.  Prepared under a grant provided by the USEPA. 
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Currently, each Orange County municipality’s annual report includes a table based on 
a template developed by the principal Permittee.  The template was meant to facilitate 
reporting consistency among the 13 Copermittees.  The annual report table contains 
estimates of spending during the reported period and estimates of the next year’s 
spending.  The tables separate capital costs from operations and maintenance costs 
and are arranged by program element.  In addition to the tables, each municipality 
reports on the sources of the funds, (e.g., general fund, special fee, grants, etc.) to 
demonstrate that resources have been secured.  There is very heavy reliance on 
general funds. 
 
Review of the fiscal analysis tables included in the annual reports has not been as 
straightforward as expected, and the value of the information is moderate.  Generally, 
questions regarding the financial reporting process of individual Permittees have been 
adequately resolved during meetings to discuss the annual reports.  Based on those 
meetings, the Regional Board staff has found that cities do not use consistent methods 
to fill in the tables because they use different accounting and budgeting processes, 
and certain stormwater program expenditures are not easily categorized into the table 
formats.  Furthermore, stormwater permit-related activities involve several 
departments, which makes it difficult for the storm water manager to gather and 
decipher actual costs.    
 
These issues also make it difficult for the Permittees to accurately compartmentalize 
expenditures within the format.  The Permittees are aware of the reporting 
discrepancies and have planned to modify the reporting template and guidelines. As a 
result, the current financial reporting provides estimates at best and cannot be reliably 
used to compare program implementation among most municipalities.    
 
The Federal requirements for a fiscal analysis provide flexibility to the municipality on 
how and what to report, but also provide wide latitude for the Regional Board to solicit 
the type of information it seeks to evaluate the relative costs and value of the permit’s 
activities.   The modifications to this requirement will improve the long-term protection 
of water quality. 
 
Section F is also discussed in RTC 1 (Section X.1) in comment numbers 54 and 55 
and RTC 2 (Section X.2) in comment number 30. 
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G. Program Effectiveness Component 

 
The following legal authority applies to section G: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(d)(2)(v) 
provides that the Copermittees must include “Estimated reductions in loadings of 
pollutants from discharges of municipal storm sewer constituents from municipal storm 
sewer systems expected as the result of the municipal storm water quality 
management program.  The assessment shall also identify known impacts of storm 
water controls on ground water.”  Under Federal NPDES regulation 40 CFR 122.42(c) 
applicants must provide annual reports on the progress of their storm water 
management programs. 
 
Section G is also discussed in RTC 1 (Section X.1) in comment number 56. 
 
Section G.1 (jurisdictional program effectiveness assessments) of the Order requires 
the Copermittees to assess the effectiveness of the implementation of their 
jurisdictional programs and activities.  The section requires that the effectiveness 
strategy of the programs be designed around four classes of objectives and that the 
results are used to direct program modifications.  The section does not specify the 
assessments to be conducted, but does require that assessment measures conform to 
the guidance developed by the California Storm Water Quality Association (CASQA).  
The Orange County Storm Water Program is supportive of the CASQA effort, and use 
of CASQA assessment techniques is consistent with the methodology proposed in the 
ROWD.226 227   
 
The section is also consistent with the plan of the Copermittees to improve the efficacy 
of the assessment process.228  The Copermittees currently report a series of metrics 
for spatial and temporal assessments across the County.  The Program Effectiveness 
requirements of the Order provide the Copermittees with the framework for improving 
their standard assessment metrics. 
 

                                            
226

 The structure of planned program effectiveness is proposed in section 1.2.2 of the 2007 ROWD.  The 
ROWD then identifies current and potential assessment outcome levels within each major program 
chapter (e.g., new development, construction, etc.).   

227
 CASQA 2007. Municipal Stormwater Program Effectiveness Assessment Guidance.  

228
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 3.3.2. 
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The Order provides focus to the assessment methodology by requiring that impaired 
waterbodies and environmentally-sensitive areas are specifically addressed.  In this 
way, the high priority water quality issues will receive a high level of attention, 
consistent with USEPA and CASQA guidance for prioritization.  The Order provides 
flexibility to establish the actual metrics for each assessment outcome level.  The 
Order also provides the Copermittees flexibility to develop objectives for the general 
program components based on the CASQA guidance, as is proposed in the ROWD 
and DAMP.   
In addition, Section G.1 requires that an effectiveness assessment strategy is 
developed and implemented in response to actions taken by a Copermittee to comply 
with Section A.3 (Prohibitions and Receiving Water Limitations) of the Order.  Section 
A.3 outlines the procedure for addressing instances when jurisdictional programs 
implement control actions in response to determinations that discharges from the MS4 
are causing or contributing to violations of water quality standards.  
 
Section G.2 (program modification) of the Order requires the Copermittees to improve 
jurisdictional activities or BMPs when they are found to be ineffective or when water 
quality impairments are continuing.  This requirement fulfills the purpose of conducting 
effectiveness assessments – to improve and refine the Copermittees’ programs.  The 
requirement is consistent with USEPA’s Phase II regulations, which state:  “If the 
permittee determines that its original combination of BMPs are not adequate to 
achieve the objectives of the municipal program, the MS4 should revise its program to 
implement BMPs that are adequate […].”229 
  
Section G.3 (reporting) of the Order describes the information required to be 
submitted in jurisdictional annual reports pertaining to program effectiveness 
assessments, review, and response.  The reporting will demonstrate whether 
Copermittees have appropriately responded to the effectiveness assessments. 
 

H. Reporting 

 
The following legal authority applies to section H: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
229

 Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations. P. 
68762. 
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Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the Regional Board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Section H.1 (Jurisdictional and Watershed Urban Runoff Management Plans) outlines 
the process and due dates for submitting plans.  It utilizes an approach similar to the 
approach used in Order No. R9-2002-01.  The information to be included in the 
Jurisdictional and Watershed plans must be sufficient to demonstrate the capacity to 
implement the requirements of Section D and Section E, respectively, of the Order.    
 
Two general modifications from Order No. R9-2002-01 result in reduced reporting 
effort by the Copermittees.  First, in many cases, the requirements of the Order should 
not necessitate a complete rewrite of the plans, as was basically done in 2003.  Only 
sections of the Order which are new or have been significantly changed should 
warrant rewriting of plans’ sections.  Second, the WURMP annual reports due in 
January 2009 can serve as the updated watershed plans, rather than rewriting each 
watershed plan.  The Regional Board plans to work with the Copermittees and provide 
guidance regarding where JURMPs must be updated in accordance with the Order.  
This will help ensure that rewriting, reporting, and review efforts are minimized.   
 
Section H.2 (Other Required Reports) include requirements for information to be 
included in the SUSMP update and the Report of Waste Discharge for the next permit 
reissuance.  The Order requires submittal of a ROWD prior to the expiration of the 
Order.  The section identifies the minimum information to be included in the ROWD, 
based on USEPA’s May 17, 1996 guidance “Interpretive Policy Memorandum on 
Reapplication Requirements for Municipal Separate Storm Sewer Systems.” 
 

0005710



Fact Sheet / Technical Report for 126 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

Section H.3 (Annual Reports) outlines the process and roles of the Copermittees for 
developing and submitting the JURMP and WURMP annual reports.  Information to be 
included in the annual reports is described in Section H.3.a.3..  The due dates have 
been changed.  The JURMP is due approximately six weeks earlier than under Order 
No. R9-2002-01.  This change is necessary because the existing timelines prevented 
efficient response by the Copermittees to comments from the Regional Board and the 
Copermittees’ own review.  The WURMP annual report due date has been extended 
by approximately ten weeks.  This will spread the JURMP and WURMP reporting and 
review times, which will enable more focused attention on each type of annual report. 
 
Each Copermittee is required to maintain records demonstrating that Permit activity 
requirements have been met, which allows the Regional Board to confirm compliance 
as needed, such as via inspections, program audits, or requests for information per 
California Water Code Sections 13225 and 13267.    
 
Reporting requirements in the Order focus on results and responses to the 
effectiveness assessments conducted by the Copermittees.  This will allow the 
Regional Board to determine how appropriately municipalities adapt and tailor their 
programs to findings from activities and monitoring results.  Assessment of progress 
toward meeting the objectives is possible because the data collected by the 
Copermittees under Order No. R9-2002-01 can be used to establish baseline 
conditions.  Compared to activity-based reporting, this will greatly enhance the ability 
of the Regional Board, Copermittees, and the public to determine whether the 
programs are successful. 
 
The Order reduces the amount of program activity-based reporting from Order No.  
R9-2002-01.  Under the CASQA assessment model, activity-based reporting includes 
primarily outcomes that document compliance with permit requirements (Level 1 
outcomes), rather than being indicators of the impact of activity implementation.230    
This approach is consistent with guidance from the USEPA, which notes that annual 
reports should highlight program effectiveness as well as describing activities.231   This 
emphasis is also consistent with recommendations from the National Academy of 
Public Administration in its report to USEPA on Evaluating Environmental Progress, 
which suggest that reviewing activities data provides limited value when evaluating the 
effectiveness of programs and resulting environmental conditions.232 
 

                                            
230

 Level 1 outcomes under the CASQA guidance include documentation that required activities have 
been implemented. 

231
 USEPA 2007.  MS4 Program Evaluation Guidance.  USEPA Office of Wastewater Management 
EPA-833-R-07-003. January 2007 field test version. 

232
 National Academy of Public Adminstration 2001. Evaluating Environmental Progress: How EPA and 
the States Can Improve the Quality of Enforcement and Compliance Information (June 2001).  
http://www.napawash.org 
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The Order maintains some reporting requirements for certain activity-based outcomes.  
These are mostly focused on activities that establish or revise municipal processes 
related to urban runoff and storm water management.  The processes required by the 
Order are especially important in situations where sustaining water quality 
improvements may require activities that extend beyond the five-year period of the 
NPDES permit.   
 
In addition, the Order maintains many activity-based reporting requirements related to 
enforcement of local requirements, with an emphasis on the results from such 
activities.  This is intended to facilitate review of the contributions that inspection and 
enforcement activities have made toward meeting the goals of the Order.  Reporting of 
these types of activities is supported by recommendations from the National Academy 
of Public Administration in its report to the USEPA: Evaluating Environmental 
Progress: How EPA and the States Can Improve the Quality of Enforcement and 
Compliance Information (June 2001).233  Other activity-based reporting has been 
reduced to selected items based on consideration of program priorities. 
 
Another source of prioritization for activity-based reporting is the Storm Water Panel 
Recommendations to the California State Water Resources Control Board The 
Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water 
Associated with Municipal, Industrial and Construction Activities (June 19, 2006). In 
particular, the panel highlighted needs to improve the design, maintenance, and 
inspections of best management practices. 
 
 

I. Modification of Programs 

 
The following legal authority applies to section I: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 

                                            
233

 The National Academy of Public Administration report is available on-line at 
http://www.napawash.org  
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Section I of the Order provides a process for the Copermittees to modify their urban 
runoff management programs.  This process will be useful so that the Copermittees 
can continue to refine and improve their programs based on the findings of their 
annual program effectiveness assessments.  The process allows for minor 
modifications to the Copermittees’ programs where the Copermittees can exhibit that 
the modifications meet or exceed existing legal requirements under the Order.  Such a 
process avoids lengthy and time consuming formal approvals of proposed 
modifications before the Regional Board, while still ensuring compliance with 
applicable legal standards and the Order.  The process included in the Order is based 
on a process utilized by the San Francisco Bay Area Regional Water Quality Control 
Board in their MS4 permit for Alameda County.234  
 
 

J. Principal Permittee Responsibilities 

 
The following legal authority applies to section J: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.26(a)(3)(iii)(C) 
provides that “A regional authority may be responsible for submitting a permit 
application.”   
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(D) provides that “[The Copermittee 
must demonstrate that it can control] through interagency agreements among 
coapplicants the contribution of pollutants from one portion of the municipal system to 
another portion of the municipal system." 
 
No significant changes were made to this section. 
 
 

                                            
234

 San Francisco Bay Area Regional Water Quality Control Board, 2003.  Order No. R2-2003-0021.   
P. 45. 
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K. Receiving Waters Monitoring and Reporting 

 
The following legal authority applies to section K: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
See section Q of this Fact Sheet/Technical Report for a discussion of changes to the 
Receiving Waters Monitoring and Reporting Program. 
 

L. Standard Provisions, Reporting Requirements, And Notifications 

 
The following legal authority applies to section L: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Section L.2 of the Order has been changed to remove the statement that all plans and 
reports submitted in compliance with the Order are an enforceable part of the Order.  
This statement has been removed because it is unnecessary.  The Order itself 
contains sufficient detailed requirements to ensure that compliance with discharge 
prohibitions, receiving water limits, and the narrative standard of MEP are achieved.  
Implementation by the Copermittees of programs in compliance with the Order’s 
requirements, prohibitions, and receiving water limits is the pertinent compliance 
standard to be used under the Order, as opposed to assessing compliance by 
reviewing the Copermittees’ implementation of their plans alone.   
 
Rather than being substantive components of the Order itself, the Copermittees’ urban 
runoff management plans are simply descriptions of their urban runoff management 
programs required under the Order.  These plans serve as procedural correspondence 
which guides program implementation and aids the Copermittees and Regional Board 
in tracking implementation of the programs.  In this manner, the plans are not 
functional equivalents of the Order.  For these reasons, the Copermittees’ urban runoff 
management plans need not be an enforceable part of the Order. 
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M. Attachment A – Basin Plan Prohibitions 

 
The following legal authority applies to Attachment A: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  California Water Code Section 13243 provides that “A 
regional board, in a water quality control plan or in waste discharge requirements, may 
specify certain conditions or areas where the discharge of waste, or certain types of 
waste, will not be permitted.”   
 
California Water Code Section 13263(a) provides that waste discharge requirements 
prescribed by the SDRWQCB implement the Basin Plan. 
 
No significant changes were made to this attachment. 
 

N. Attachment B – Standard Provisions 

 
The following legal authority applies to Attachment B: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Standard provisions, reporting requirements, and 
notifications are consistent to all NPDES permits and are generally found in Federal 
NPDES regulation 40 CFR 122.41. 
 
Attachment B includes Standard Provisions which have been developed by the State 
Board.  These Standard Provisions ensure that NPDES permits are consistent and 
compatible with USEPA’s federal regulations.  Some Standard Provisions sections 
specific to publicly owned sewage treatment works are not included in Attachment B. 
 
 

0005715



Fact Sheet / Technical Report for 131 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

O. Attachment C – Definitions 

 
The following legal authority applies to Attachment C: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).  
 
Attachment C contains definitions for terms found in the Order.  In addition, definitions 
for terms previously defined in Order No. R9-2002-01 Attachment D, but which are not 
found in the current Order, have been deleted. 
 

P. Attachment D – Summary of Submittals 

The following legal authority applies to Attachment D: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Federal NPDES regulation 40 CFR 122.42(c) requires that 
“The operator of a large or medium municipal separate storm sewer system or a 
municipal separate storm sewer system that has been designated by the director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the anniversary of 
the date of the issuance of the permit for such system.  The report shall include: (1) 
The status of implementing the components of the storm water management program 
that are established as permit conditions; (2) Proposed changes to the storm water 
management program that are established as permit condition.  Such proposed 
changes shall be consistent with § 122.26(d)(2)(iii) of this part; (3) Revisions, if 
necessary, to the assessment of controls and the fiscal analysis reported in the permit 
application under § 122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, 
including monitoring data, that is accumulated throughout the reporting year; (5) 
Annual expenditures and budget for year following each annual report; (6) A summary 
describing the number and nature of enforcement actions, inspections, and public 
education programs; (7) Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
Attachment D to the Order provides a table summary of scheduled submittals required 
by the Order.  Unscheduled submittals are no longer added to the table, since there is 
no proper due date for such submittals.  A task summary has not been created for the 
Order, since the previous task summary was found to be redundant, repeating 
information found in the submittal summary and elsewhere in the Order. 
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Q. Attachment E - Receiving Waters and Urban Runoff Monitoring and 
Reporting Program 

 
The following legal authority applies to the Receiving Waters and Urban Runoff 
Monitoring and Reporting Program: 
 
Broad Legal Authority:  CWA sections 402(p)(3)(B)(ii-iii), CWC section 13377, and 
Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B, C, E, and F) and 40 CFR 
122.26(d)(2)(iv).   
 
Specific Legal Authority:  Copermittees must conduct a comprehensive monitoring 
program as required under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii).   
 
Federal NPDES regulation 40 CFR 122.42(c) requires that “The operator of a large or 
medium municipal separate storm sewer system or a municipal separate storm sewer 
system that has been designated by the director under § 122.26(a)(1)(v) of this part 
must submit an annual report by the anniversary of the date of the issuance of the 
permit for such system.  The report shall include: (1) The status of implementing the 
components of the storm water management program that are established as permit 
conditions; (2) Proposed changes to the storm water management program that are 
established as permit condition.  Such proposed changes shall be consistent with  
§ 122.26(d)(2)(iii) of this part; (3) Revisions, if necessary, to the assessment of 
controls and the fiscal analysis reported in the permit application under § 
122.26(d)(2)(iv) and (d)(2)(v) of this part; (4) A summary of data, including monitoring 
data, that is accumulated throughout the reporting year; (5) Annual expenditures and 
budget for year following each annual report; (6) A summary describing the number 
and nature of enforcement actions, inspections, and public education programs; (7) 
Identification of water quality improvements or degradation.” 
 
California Water Code section 13267 provides that “the regional board may require 
than any person who has discharged […] shall furnish, under penalty of perjury, 
technical or monitoring reports which the regional board requires.” 
 
1. Purpose  
 
According to USEPA, the benefits of sampling data include, but are not limited to: 
 

1. Providing a means for evaluating the environmental risk of storm water 
discharges by identifying types and amounts of pollutants present; 

2. Determining the relative potential for storm water discharges to contribute to 
water quality impacts or water quality standard violations; 

3. Identifying potential sources of pollutants; and 
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4. Eliminating or controlling identified sources more specifically through permit 
conditions.235 

 
Equally important, monitoring programs are an essential link in the improvement of 
urban runoff management efforts.  Data collected from monitoring programs can be 
assessed to determine the effectiveness of management programs and practices, 
which is vital for the success of the iterative approach used to meet the MEP standard.  
Specifically, when data indicates that a particular BMP or program component is not 
effective, improved efforts can be selected and implemented.  Also, when water quality 
data indicate that water quality standards or objectives are being exceeded, particular 
pollutants, sources, and drainage areas can be identified and targeted for specific 
urban runoff management efforts. 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving water 
quality and beneficial uses from urban runoff and to use the results to refine the 
Copermittees’ urban runoff management programs for the reduction of pollutant 
loadings to the MEP.  The primary goals of the MRP include: 
 

1. Assess compliance with Order No. R9-2008-0001; 
2. Measure and improve the effectiveness of the Copermittees’ urban runoff 

management programs; 
3. Assess the chemical, physical, and biological impacts of receiving waters from 

urban runoff; 
4. Characterize urban runoff discharges; 
5. Identify sources of specific pollutants; 
6. Prioritize drainage and sub-drainage areas that need management actions; 
7. Detect and eliminate illicit discharges and illicit connections to the MS4; and 
8. Assess the overall health of receiving waters. 

 
Each of the components of the MRP is necessary to meet the objectives listed above.  
In addition, the MRP has been designed in accordance with the guidance provided by 
the Southern California Stormwater Monitoring Coalition’s Model Monitoring Technical 
Committee in its August 2004 “Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.”  This guidance document was 
developed in response to Senate Bill 72 (Kuehl), which addressed the standardization 
of sampling and analysis protocols in municipal stormwater monitoring programs.  The 
technical committee which developed the guidance included representatives from 
Southern California Regional Water Quality Control Boards (including San Diego), 
municipal storm water Permittees (including the County of Orange), Heal the Bay, and 
the Southern California Coastal Water Research Project.  
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 USEPA, 1992.  NPDES Storm Water Sampling Guidance Document.  EPA/833-B-92-001. 
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As its title suggests, the guidance essentially developed a model municipal storm 
water monitoring program for use in Southern California.  The model program is 
structured around five fundamental management questions, outlined below.  The MRP 
is designed as an iterative step towards ensuring that the Copermittees’ monitoring 
program can fully answer each of the five management questions. 
 

1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 

2. What is the extent and magnitude of the current or potential receiving water 
problems? 

3. What is the relative urban runoff contribution to the receiving water problem(s)? 
4. What are the sources of urban runoff that contribute to receiving water 

problem(s)? 
5. Are conditions in receiving waters getting better or worse? 

 
The justifications for each component of the monitoring program are discussed below. 
 
 
2. Monitoring Program 
 
Attachment E is also discussed in RTC 1 (Section X.1) in comment number 57. 
 
Mass Loading Station Monitoring 
 
The intent of current mass loading monitoring as conducted by the Copermittees is to 
use water chemistry data from three storm events to calculate pollutant loads and to 
assess water quality with respect to applicable acute and chronic toxicity criteria from 
the California Toxics Rule (CTR).236   
 
Section II.A.1 of the MRP requires mass loading and toxicity monitoring at monitoring 
stations located at the bottom of major watersheds within Orange County.  The mass 
loading monitoring will provide data representing event mean concentrations of 
pollutants, total pollutant loadings, and toxicity conditions from specific drainage areas.  
Mass loading monitoring stations are recommended by the Model Monitoring 
Technical Committee in order to answer management questions 1, 2, and 5.237  The 
stations are also expected to contribute towards meeting MRP goals 1, 2, 3, 4, 6, and 
8.  The locations of the mass loading monitoring stations are not changed from Order 
No. R9-2002-01.  However, the frequency of monitoring has been changed, and some 
revisions to the constituents have been made. 
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 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.3.2. 
237

 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. Chapter 5. 
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The frequency of mass loading monitoring in Order No. 2008-0001 has been modified 
to include two wet and two dry weather events.  Currently three wet events have been 
targeted (though usually two or less have been sampled).  This modification is not 
expected to affect long-term trend analyses for storm events since the monitoring to 
date has been sporadic.238    Dry weather monitoring is necessary because dry-
weather flows in these watersheds are now perennial and may be significant 
contributors to chronic pollution.  The addition of dry weather monitoring provides a 
more comprehensive temporal view of the watershed, which will improve the 
Copermittees’ ability to understand the dynamics of annual pollutant loading. 
 
In addition, the required constituents include some revisions to Order No. R9-2002-01. 
The changes are made to be compatible with the federal NPDES regulations and in 
response to data collected during the current permit term.  The changes include: 

 
1. All events must now include Biological Oxygen Demand, 5-day Chemical 

Oxygen Demand, Total Organic Carbon, Dissolved Organic Carbon.  These are 
specifically identified in 40 CFR 122.26(d)(2)(iii)(B), but were omitted from 
Order No. R9-2002-01.   

 
2. Carbamate and Pyrethroid pesticides must initially be monitored in Prima 

Deshecha and Segunda Deshecha watersheds. If carbamate and/or pyrethroid 
pesticides are found to correlate with observed acute or chronic toxicity, then 
sampling and analysis for that pesticide must be added to all stations displaying 
toxicity.  The Copermittees suggest adding these pesticides to Prima and 
Segunda Deshecha watersheds in an attempt to find a cause for observed 
persistent toxicity at those stations.239   If these pesticides are found in these 
watersheds, then they will likely be present in the other urban watersheds of the 
Region. 

 
3. Impaired water body pollutants.  Specific pollutants have been added in 

response to the U.S. Environmental Protection Agency approval of California's 
2004-2006 Section 303(d) Water Quality Limited Waters List.  Monitoring for 
these pollutants is specific to the watershed in which the impairment is located. 

 
4. Dimethoate monitoring has been eliminated because data collected to date has 

not observed any significant levels at the mass emissions stations.   
 
Attachment E, Section II.A.1 is also discussed in RTC 1 (Section X.1) in comment 
numbers 59 and 60. 
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 Mass loading monitoring has been hampered by technical difficulties.  For instance, only four of six 
stations were operational during the 2004-05 season, and only three stations were operational during 
2002-04 season. 

239
 Orange County Storm Water Permittees. 2006. Report of Waste Discharge, section C-11.4.1. 
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Bioassessment 
 
Section II.A.2 of the MRP requires the Copermittees to conduct bioassessment 
monitoring.  Bioassessment monitoring is a cost-effective tool that measures the 
effects of water quality over time.240  It is an important indicator of stream health and 
impacts from urban runoff.  It can detect impacts that chemical and toxicity monitoring 
cannot.  USEPA encourages permitting authorities to consider requiring biological 
monitoring methods to fully characterize the nature and extent of impacts from urban 
runoff.241  Therefore, the Regional Board commonly requires bioassessment monitoring 
in MS4 and other types of discharge permits. 
 
Bioassessment is the direct measurement of the biological condition, physical 
condition, and attainment of beneficial uses of receiving waters (typically using benthic 
macroinvertebrates, periphyton, and fish).  Bioassessment monitoring integrates the 
effects of both water chemistry and physical habitat impacts (e.g., sedimentation or 
erosion) of various discharges on the biological community native to the receiving 
waters.  Moreover, bioassessment is a direct measurement of the impact of 
cumulative, sub-lethal doses of pollutants that may be below reasonable water 
chemistry detection limits, but that still have biological affects. 
 
Because bioassessment focuses on communities of living organisms as integrators of 
cumulative impacts resulting from water quality or habitat degradation, it defines the 
ecological risks resulting from urban runoff.  Bioassessment not only identifies that an 
impact has occurred, but also measures the effect of the impact and tracks recovery 
when control or restoration measures have been taken.  These features make 
bioassessment a powerful tool to assess compliance, evaluate the effectiveness of 
BMPs, and to track both short and long-term trends (MRP goals 1,2,3, and 8).  
Bioassessment can also help answer management questions 1, 2, and 5. 
 
The Order also identifies the most current established protocol to be used in identifying 
bioassessment reference stations.  The protocol referenced in the Order is specified 
because it provides a qualitative and repeatable method for identifying reference sites.  
Moreover, the protocol is well established, since it has been peer reviewed and 
published. 
 
The Order includes four modifications to the bioassessment monitoring required under 
Order 2002-01.  These changes include: 
 

                                            
240

 California Department of Fish and Game, 2002.  California Regional Water Quality Control Board, 
San Diego Region 2002 Biological Assessment Report:  Results of May 2001 Reference Site Study 
and Preliminary Index of Biotic Integrity. 

241
 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 2-5. 
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1. Bioassessment monitoring must utilize the targeted riffle composite approach, 
which is consistent with the State Board’s Surface Water Ambient Monitoring 
Program (SWAMP) Quality Assurance Management Plan (QAMP), as 
amended.  Through SWAMP, various bioassessment methods were evaluated 
and it was found that the targeted riffle composite approach was a particularly 
efficient method, providing accurate data in a cost efficient manner. 

 
2. Bioassessment monitoring to include assessment of periphyton (algae).  

Advantages of bioassessment using periphyton include:  (1) they have rapid 
reproduction rates and very short life cycles, making them valuable indicators of 
short-term impacts; (2) as primary producers, they are most directly affected by 
physical and chemical factors; (3) sampling is easy and inexpensive; and (4) 
algal assemblages are sensitive to some pollutants which may not visibly affect 
other aquatic assemblages.242 

 
3. One of the two required annual monitoring events may be eliminated so that 

Copermittees can conduct special studies on the effect of physical habitat 
modifications.  This modification is consistent with the adaptive monitoring 
approach outlined by the Storm Water Monitoring Coalition,243 and is consistent 
with the bioassessment procedures for southern California.244  The 
Copermittees suggest this approach in response to analyses that indicate that 
the physical habitat conditions are better correlated than aquatic chemistry data 
with IBI scores.245  The Copermittees analyses indicate that although biological 
communities are different in the Fall and Spring, both seasonal communities 
indicate the same common relationships to spatial biological patterns and 
potential variables that explain the differences.  For instance, downstream 
urbanized locations display lower IBI scores than reference sites regardless of 
the season, even if the biological community at a downstream site differs 
between the Fall and Spring.  Because the Copermittees have not proposed 
exact studies or experiments in place of a sampling event, the Order contains a 
requirement that the Executive Officer must approve the alternative sampling 
plan.   
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 USEPA, 1999. Rapid Bioassessment Protocols for Use in Wadeable Streams and Rivers. EPA 841-
B-99-002. P. 3-3. 

243
 Stormwater Monitoring Coalition 2004.  “Model Monitoring Program for Municipal Separate Storm 
Sewer Systems in Southern California: A report from the Stormwater Monitoring Coalition’s Model 
Monitoring Technical Committee.”  Southern California Coastal Water Research Program, Technical 
Report No. 419.   

244
 Ode, et al.  2005.  “A Quantitative Tool for Assessing the Integrity of Southern Coastal California 
Streams.”  Environmental Management.  Vol. 35, No. 1, pp. 1-13. 

245
 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region), 
section 11 and 2005-06 Annual Report section 11.3 
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4. The number of bioassessment stations has been reduced from 12 to six.  This 
will allow resources to be available to implement the Stormwater Monitoring 
Coalition’s program for Regional Monitoring of Southern California’s Coastal 
Watersheds (Section II.C.5).  The Regional Monitoring program calls for six 
sites to be sampled each year and includes each of the basic elements within 
the Copermittees’ bioassessment monitoring program.  Although the amount of 
toxicity tests are reduced, wetland status analyses will also be analyzed.  The 
Regional Monitoring program is discussed in Section II.C.5 below. 

 
 
Follow-up Analyses and Actions 
 
Section II.A.3 of the MRP requires the Copermittees to use the results of the 
chemistry, toxicity, and bioassessment monitoring to determine if impacts from urban 
runoff are occurring and when follow-up actions are necessary.  The triad approach 
allows a wide range of measurements to be combined to more efficiently identify 
pollutants, their sources, and appropriate follow-up actions.  Results from the three 
types of monitoring shall be assessed to evaluate the extent and causes of pollution in 
receiving waters and to prioritize management actions to eliminate or reduce the 
sources.  The framework provided is to be used to determine conclusions from the 
data and appropriate follow-up actions.  The framework is proposed by the 
Copermittees and derived from the Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California.246  These follow-up actions are expected 
to primarily help answer management questions 2 and 4, as well as address MRP 
goals 2, 4, 5, 6 and 7. 
 
When, based on the framework in Table 2 of the M&R Program, data indicates the 
presence of toxic pollutants in runoff, the Copermittees are required to conduct a 
Toxicity Identification Evaluation (TIE).  A TIE is a set of procedures used to identify 
the specific chemical(s) responsible for toxicity to aquatic organisms.  When 
discharges are toxic to a test organism, a TIE must be conducted to confirm potential 
constituents of concern and rule out others, therefore allowing Copermittees to 
determine and prioritize appropriate management actions.  If a sample is toxic to more 
than one species, it is necessary to determine the toxicant(s) affecting each species.  
If the type and source of pollutants can be identified based on the data alone and an 
analysis of potential sources in the drainage area, a TIE is not necessary. 
 
When a TIE identifies a pollutant associated with urban runoff as a cause of toxicity, it 
is then necessary to conduct follow-up actions to identify the causative agents of 
toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity control 
options, and then confirm the reduction in toxicity.  Follow-up actions should analyze 
all potential source(s) causing toxicity, potential BMPs to eliminate or reduce the 
pollutants causing toxicity, and suggested monitoring to demonstrate that toxicity has 
been removed.   
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 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. P. 5-61. 
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Ambient Coastal Receiving Waters Monitoring 
 
The Copermittees have been implementing a phased Ambient Coastal Monitoring 
Program that initially involved monitoring chemistry and aquatic toxicity of dry and 
storm water discharges to ecologically sensitive areas along the coastline.  Later, 
aerial photographs of storm water plumes were taken to estimate the spatial extent of 
the impact of urban runoff.  The results were used to identify storm drains for source 
and toxicity identification studies, including sampling of storm water plumes.   
 
Section II.A.4 of the MRP allows the Copermittees to continue the existing program, 
while requiring that the special studies be consistent with the MRP goals and that 
stations be located within Areas of Special Biological Significance. 
 
 
Coastal Storm Drain Monitoring 
 
Section II.A.5 of the MRP includes some modifications to the Copermittees’ coastal 
storm drain monitoring program as it was conducted under Order No. R9-2002-01.  
Coastal storm drain monitoring is critical because one of the primary impacts to 
coastal receiving waters is the loss of recreational beneficial uses resulting from high 
levels of bacteria in urban runoff.  The coastal storm drain monitoring program is 
expected to help answer management questions 1, 2, 3, 4 and 5, as well as address 
MRP goals 1, 2, 3, 4, 5, 6, 7, and 8. 
 
The changes to the coastal storm drain monitoring program have been made in 
response to proposals outlined in the Copermittees’ ROWD247 and in response to the 
increasing trend of diverting some urban runoff flows to the sanitary sewer 
infrastructure.  The Copermittees recommend reducing the monitoring effort at storm 
drains that rarely have elevated levels of bacteria and putting more effort toward 
intensive investigations of problematic storm drains.248   An adaptive approach is 
consistent with the Model Monitoring Technical Committee’s recommendations. The 
MRP allows the Copermittees to modify the coastal outfall program, with a few 
restrictions: 

 
1. Special studies are required at certain outfalls.  These drains were identified by 

the Copermittees as ones that warrant special investigations based on 
persistently high elevations of bacterial indicators and a relationship between 
bacteria levels in the outfalls and receiving waters.  Notably, the stations 
identified by the Copermittees are generally where inland surface waters reach 
the ocean, rather than isolated buried coastal storm drains. 
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 Orange County Storm Water Program. 2006. Report of Waste Discharge, section 11. 
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2. Baseline monitoring must be continued at select drains.  Although the data 
supports eliminating some drains from the monitoring effort, these five drains 
are included by the Regional Board because data from the Copermittees 
suggest they commonly display elevated bacterial levels.249   

 
3. Storm water monitoring must be conducted at some dry-weather diversion 

points.  Sampling of storm water discharges from a subset of coastal storm 
drains whose flows are diverted to the sanitary sewer during dry weather will 
provide a clearer picture regarding the utility of dry-weather diversions.  The 
Regional Board is concerned that the presence of a dry-weather diversion may 
reduce the incentive for storm water BMPs to be implemented and rigorously 
enforced by municipalities.  This monitoring will provide an indication of the 
effectiveness of storm water BMPs in these watersheds and may provide 
additional insight regarding the need for special studies. 

 
Attachment E, Section II.A.5 is also discussed in RTC 1 (Section X.1) in comment 
number 58. 
 
 
High Priority Inland Aquatic Habitats 
 
Section II.A.6 of the MRP is a new requirement.  It requires the development of a new 
monitoring program component, although storm drains and receiving waters currently 
monitored under other components of the MRP may also be used to satisfy this 
requirement.   
 
The purpose is to assess the contribution of MS4 discharges to factors affecting 
environmentally-sensitive inland surface waters.  The existing monitoring program 
does not adequately address whether MS4 discharges are affecting environmentally-
sensitive inland surface waters.  This requirement is consistent with the guidance of 
the Model Monitoring Technical Committee because it focuses attention on specific 
beneficial uses that are considered a high priority.    
 
Threatened and endangered species are particularly susceptible to negative effects of 
MS4 discharges because the habitat available to them is restricted.  Therefore, short-
term or chronic degradation of habitat caused by MS4 discharges results in a 
proportionally high level of negative impact.   
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 Orange County Storm Water Program. 2005-06 Annual Report, tables C-11a-d. 

0005725



Fact Sheet / Technical Report for 141 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

Information regarding the extent of environmentally-sensitive habitats is available from 
sources familiar to the Copermittees.  Examples include the Aliso Creek and San Juan 
Creek watershed assessments conducted by the U.S. Army Corps of Engineers 
(Corps).  In addition, the County participated in the development of master planning 
level efforts with the California Department of Fish and Game, the Corps, and the U.S. 
Fish and Wildlife Service for the long-term protection of upland and aquatic species in 
the San Juan watershed.250  Together these documents represent the majority of the 
Copermittees’ drainage areas.  Therefore, a relatively small level of effort will be 
required to collect information for the relatively small area of the region not covered by 
these documents.  In addition, the Copermittees already have updated inventories of 
inland MS4 outfall locations.  As a result, a monitoring plan can be developed within 12 
months to address the new requirement.   
 
 
MS4 Outfall Monitoring 
 
Section II.B of the MRP requires the Copermittees to develop and implement a 
program to monitor and characterize pollutant discharges from MS4 outfalls.  Such 
monitoring is critical, since it provides for prioritization of areas for increased 
management efforts.  It also provides the Copermittees the ability to better assess and 
improve their jurisdictional programs and BMPs.  The MRP includes some changes to 
the existing outfall monitoring program conducted by the Copermittees. 
 
Currently Copermittees have selected a combination of random and targeted storm 
drains to monitor during dry weather.  Randomly selected sites are visited three times 
per summer in order to estimate general background concentrations of pollutants in 
the MS4.  Statistical evaluations were conducted on these random sites to develop 
action levels for conducting management response actions at all dry-weather sites.  
Additional sites were intentionally selected based on professional judgment by the 
Copermittees that the drainage areas may be sources of pollution.  Targeted sites are 
monitored five times each summer.   
 
The Copermittees report that dry weather monitoring of outfalls has been used to 
identify storm drains that are discharging pollutants in concentrations that may pose a 
threat to receiving waters.  Source investigations have been conducted as a response 
to the data.  The Copermittees report that in many instances the parties responsible 
for illicit discharges have been detected quickly.251   The Copermittees have not 
proposed any changes for this program.   With changes made to the data evaluation 
procedures in the last two years, this program is providing the Copermittees the ability 
to identify and respond to potential problems in dry-weather runoff.    
 
The MRP does include some changes to the existing outfall monitoring program 
requirements.  These changes include: 
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 San Juan Creek and Western San Mateo Watershed Special Area Management Plan, November 
2005.  U.S. Army Corps of Engineers, Los Angeles District. 
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 Orange County Storm Water Program. 2006.  Report of Waste Discharge, sections 10.3.1 and 11.2.2 
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1. Wet-weather monitoring.  Currently the Copermittees do not monitor the 

discharge of storm water from the MS4 outfalls.  As a result, a substantial 
amount of information regarding the quality of MS4 effluent is unknown.  To 
date the focus of the dry-weather monitoring program has been on dry-weather 
detection of illicit discharges.  The collection of wet-weather data will enable the 
Copermittees to assess the effectiveness of existing storm water BMP 
measures.  This data can be used to more effectively target storm water 
management program efforts. 

 
2. Nickel is added as a dry-weather requirement.  Order No. R9-2002-01 did not 

contain nickel as a required constituent in dry-weather outfall monitoring.  The 
Copermittees have been assessing nickel in the outfall monitoring program.  A 
few stations have exhibited elevations of nickel that exceed CTR criteria. 

 
3. Phenol has been eliminated from the dry-weather monitoring requirements.  

Phenol has not been detected at significantly high levels. 
 
The requirements for wet-weather monitoring is a significant change in protocol, but 
may not result in a significant change in monitoring effort.  The MRP provides the 
Copermittees great flexibility in assigning stations for wet-weather monitoring.  It is 
expected that stations exhibiting elevated levels of pollutants in dry weather would be 
likely candidates for the wet weather monitoring.  Further, it is conceivable that the 
inclusion of wet weather monitoring would result in a decrease in the current effort of 
dry weather monitoring.  The MRP provides the Copermittees ample time to conduct 
the evaluations necessary to modify the program. 
 
Attachment E, Section II.B.1 is also discussed in RTC 1 (Section X.1) in comment 
numbers 61. 
 
 
Section II.B.2 requires the Copermittees to develop and implement a program to 
identify sources of discharges of pollutants causing the high priority water quality 
problems within each watershed.  This requirement should be easily met because of 
the foundation already developed by the Copermittees in response to Order  
No. R9-2002-01.  To some extent, the Copermittees do conduct follow-up monitoring 
in response to dry-weather outfall data.  The ROWD and 2007 DAMP describe some 
guidance that is provided by the County to the Copermittees, but there does not seem 
to be any consistency to the followup monitoring programs.  The ROWD does 
recommend that additional training be provided for the municipalities with respect to 
interpreting and using the data collected by the County.  In addition, many of the 
Copermittees have developed procedures and experience in conducting follow-up 
investigations in response to the bacteria investigations in the Aliso Creek 
watershed.252 

                                            
252

 Copermittees in the Aliso Creek watershed include the County of Orange and the Cities of Aliso 
Viejo, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, and Mission Viejo. 

0005727



Fact Sheet / Technical Report for 143 December 12, 2007 
Revised Tentative Order No. R9-2008-0001 

 
Identification of sources causing high priority water quality problems is a central 
purpose of urban runoff management programs.  Monitoring which enables the 
Copermittees to identify sources of water quality problems aids the Copermittees in 
focusing their management efforts and improving their programs.  In turn, the 
Copermittees’ programs can abate identified sources, which will improve the quality of 
urban runoff discharges and receiving waters.  This monitoring is needed to address 
management question 4 (What are the sources to urban runoff that contribute to 
receiving water problems?).  Source identification monitoring is a key component of 
the Model Monitoring Program, which states “once it has been determined […] that 
urban runoff is, or is likely to be, a significant source of one or more receiving water 
problems, then more intensive source identification efforts are called for.”253   
Moreover, in its review of the San Diego County Copermittees’ monitoring proposal, 
Tetra Tech, Inc. finds that “after some years of assessment monitoring, it is time to 
look more systematically at determining the relative urban contributions and the 
sources of urban runoff that contribute to identified receiving water problems.”254 
 
 
Other Special Studies 
 
Section II.C of the MRP describes additional studies to be conducted by the 
Copermittees.   
 
The MRP absorbs the bacteria monitoring and reporting program currently in place in 
the Aliso Creek watershed.255  This monitoring effort has been required by the 
Regional Board pursuant to authorities provided under California Water Code sections 
13225 and 13267.  The monitoring and reporting is focused solely on the MS4s in the 
Aliso Creek watershed and has effectively been integrated already into the 
Copermittees’ programs.  Inclusion of it into the MRP is done for organizational 
purposes and will have no other net effect. 
 

                                            
253

 Model Monitoring Technical Committee, 2004.  Model Monitoring Program for Municipal Separate 
Storm Sewer Systems in Southern California. P. 4-17. 

254
 Tetra Tech Inc., 2006.  Review of San Diego County MS4 Monitoring Program. 

255
 On October 12, 2005, the Regional Board accepted the revised Aliso Creek watershed bacteria 
monitoring plan proposal from the MS4 Permittees. The Regional Board concluded that the scope of 
the current bacteria monitoring in the watershed was no longer warranted and that the proposed 
changes would constitute an effective interim program until adoption of a Total Maximum Daily Load, 
requiring a bacteria reduction and assessment program for the watershed.  In addition, the Regional 
Board recognized that as a result of reduced monitoring costs, the municipalities expect to direct 
additional resources toward implementation of management practices to reduce indicator bacteria 
and pathogens.    
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The MRP allows the Copermittees to participate in Bight ’08 and be relieved of certain 
monitoring program requirements for that year.  This trade-off will provide the 
Copermittees and Regional Board with insight on the impact of urban runoff on a 
regional level in the Southern California Bight.  Participation in Bight ’08 was 
recommended by the Copermittees in their ROWD.256   Since participation in Bight ’08 
is optional for the Copermittees, this section outlines the monitoring which must be 
conducted if the Copermittees do not participate in the study.   
 
Section II.C.4 includes requirements for monitoring associated with facilities that 
extract, treat, and discharge (FETDs) waters of the U.S.  The requirements are 
necessary to characterize their effectiveness, and ensure that facilities do not add or 
concentrate pollutants, create conditions of erosion, or unreasonably affect receiving 
waters.  Constituents to be monitored may vary depending on the local water quality 
conditions.  For instance, metals only need to be monitored if they are a concern in the 
source or receiving waters.  Similarly, toxicity must be evaluated only after metals or 
pesticides are found to be present in toxic concentrations.   
 
Section II.C.4 is also discussed in RTC 2 (Section X.2) in comment number 14. 
 
Section II.C.5 includes a requirement to participate in the program for Regional 
Monitoring of Southern California’s Coastal Watersheds developed by the Stormwater 
Monitoring Coalition.  That program calls for the sampling of six locations within the 
Permit area each year.  All sampling will be SWAMP comparable.  Sampling includes 
water chemistry, aquatic toxicity (Ceriodaphnia dubia), physical habitat, benthic 
macroinvertebrates, wetland status (based on California Rapid Assessment Method 
protocols), and periphyton.   
 
Monitoring Provisions 
 
Section II.D of the MRP includes monitoring provisions which are standard 
requirements for all municipal storm water permits. 
 
2. Reporting Program 
 
Section III of the MRP discusses submittal of the Jurisdictional Urban Runoff 
Management Program Annual Reports and the Receiving Waters Monitoring Annual 
Reports.  In effect, a description of the monitoring program will be submitted with the 
Jurisdictional URMPs, and the monitoring data and assessment will be submitted six 
months later.    The MRP continues the reporting approach utilized under the 
requirements of Order No. R9-2002-01, where Lead Permittees for each watershed 
submit their annual reports to the Principal Permittee to be unified into one document.   
 

                                            
256

 Orange County Storm Water Copermittees. 2006. Report of Waste Discharge (San Diego Region). 
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The section moves forward the due date for these annual reports from mid-November 
to September 30.  This requires jurisdictional annual reports to be submitted closer to 
the end of the reporting period they address, which will result in earlier review by the 
Regional Board and the Copermittees.  Submittal will also be staggered with submittal 
of the watershed annual reports, spreading out Regional Board review of annual 
reports.   Earlier review is useful because Regional Board comments and the 
Copermittees’ own assessment be responded to by the Copermittees in a more timely 
fashion.  In this manner, Copermittee programs can be modified and benefit from the 
jurisdictional annual report review, comment, response process at an earlier date, 
leading to more effective program over the long-term. 
 
The reporting requirements for the Aliso Creek watershed are also specified in this 
section.  These reporting requirements are identical to the current reporting required 
by the Regional Board for the bacteria investigation.  They are specified in this section 
because the requirements are more specific than reporting required for other 
watershed URMPs. 
 
 

IX. RESPONSE TO COMMENTS ON TENTATIVE ORDER NO. R9-2008-0001 

 
Section X.1 
 
The Regional Board released Tentative Order No. R9-2008-0001 on February 9, 2007 
and accepted written comments through April 25, 2007.  Responses to comments 
received are provided in the Response to Comments document attached as Section 
X.1 to this Fact Sheet. 
 
Section X.2 
 
A Revised Tentative Order No. R9-2008-0001 was distributed on July 6, 2007.  
Responses to comments received on the revisions are provided in the Response to 
Comments document attached as Section X.2 to this Fact Sheet. 
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NOTICE OF PUBLIC HEARING  
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
 SAN DIEGO REGION  

 

REVISED TENTATIVE ORDER  
Orange County Municipal Storm Water Permit 

 
The California Regional Water Quality Control Board, San Diego Region (Regional 
Board) hereby notifies the public of its intent to consider public comments concerning  
Tentative Order No. R9-2009-0002 (formerly R9-2008-0001 & R9-2007-0002), the 
Orange County Municipal Storm Water Permit, at a public meeting tentatively scheduled 
for the following time and location:  

 

July 1, 2009 at 9:00am  
Ocean Institute 

24200 Dana Point Harbor Dr. 
Dana Point, CA 

 
The Tentative Order has been revised following consideration of comments received 
since February 9, 2007.  The latest version was made available for public review on 
March 13, 2009.  Interested persons are invited to attend the public meeting to express 
views on revisions to the Tentative Order. The Revised Tentative Order and additional 
information may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego.  Written comments on the revised Tentative 
Order received by June 19, 2009 will be provided to the Regional Board members for 
their consideration prior to the public meeting.   
 
Please contact Mr. Ben Neill at (858) 467-2983 or via e-mail at 
bneill@waterboards.ca.gov for information regarding the meeting or Tentative Order  
No. R9-2009-0002.   
 
All documents, comments received, and other information related to the above-
mentioned item are on file and may be reviewed at the Regional Board office, 9174 Sky 
Park Court, Suite 100, San Diego, CA 92123, telephone (858) 467-2952, FAX (858) 
571-6972.  Review of information and files may be conducted Monday through Friday 
from 8 a.m. to 5 p.m. To insure that space is available we suggest that you contact 
Sylvia Wellnitz at (858) 637-5593 to schedule an appointment.  Or send an e-mail to 
File_Review@waterboards.ca.gov.  Please bring the foregoing to the attention of any 
person known to you who would be interested in these matters. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
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July 1, 2009 
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

 
July 1, 2008 

 
Event Timeline for Tentative Order No. R9-2009-0002 

 

Date Event 

April 2006 and  
July 2006 

The Regional Board met with Copermittees to discuss expectations of 
the Report of Waste Discharge (ROWD) for the permit renewal. 
 

August 18, 2006 The Regional Board received the ROWD from the Copermittees. 
 

October 20, 2006 The Regional Board provided written comments on the ROWD to the 
Copermittees. 
 

November 15, 2006 The Regional Board received the 2005-06 annual NPDES reports from 
the Copermittees for the existing permit. 
 

February 9, 2007 The Regional Board released Tentative Order  
No. R9-2007-0002. 
 

March 12, 2007 The Regional Board conducted a public workshop in the City of Mission 
Viejo. 
 

April 11, 2007 A panel of Regional Board members conducted a public hearing in the 
City of Mission Viejo. 
 

April 25, 2007 The Regional Board closed the written comment period for the 
Tentative Order. 
 

July 6, 2007 The Regional Board distributed a Revised Tentative Order and 
responses to comments received through April 25, 2007. 
 

August 23, 2007 The Regional Board closed the written comment period for the Revised 
Tentative Order. 
 

December 12, 2007 The Regional Board distributed a second Revised Tentative Order and 
second response to comments received through  
August 23, 2007.  The tentative Order is renumbered as  
R9-2008-0001. 
 

January 24, 2008 The Regional Board closed the written comment period for the second 
Revised Tentative Order. 
 

February 13, 2008 The Regional Board conducts a public hearing in the City of Mission 
Viejo to consider adoption of the Tentative Order.  Motion to adopt the 
Tentative order fails to pass. 
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March 17, 2008 The Regional Board meets with the Los Angeles and Santa Ana 
Regional Boards. 
 

April 10, 2008 The Regional Board meets with the Los Angeles and Santa Ana 
Regional Boards. 
 

April 16, 2008 The Regional Board meets with USEPA, Los Angeles and Santa Ana 
Regional Boards. 
 

March 13, 2009 Regional Board distributed a third Revised Tentative Order.  The 
tentative Order is renumbered as R9-2009-0002. 
 

April 3, 2009 Regional Board conducted a public workshop in City of Mission Viejo. 
 

April 16, 2009 Regional Board meeting with the Copermittees. 
 

April 20, 2009 Regional Board meeting with the Copermittees. 
 

May 6, 2009 Regional Board held a public meeting at the Ocean Institute in Dana 
Point. 
 

May 12, 2009 Regional Board meeting with Copermittees. 
 

May 15, 2009 Deadline to submit written comments and receive a specific response 
from the Regional Board. 
 

May 26, 2009 Regional Board held a public meeting in the City of Laguna Niguel. 
 

June 19, 2009 Deadline to receive written comments to be provided to the Regional 
Board members. 
 

July 1, 2009 Regional Board public hearing at the Ocean Institute in Dana Point. 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

 
Response to Comments IV 

 
Section X.4 of the Fact Sheet / Technical Report for 

 
Tentative Order No. R9-2009-0002 

 
 

July 01, 2009 
 
A.  Background 
 
This document provides responses to the fifth round of written comments 
received on draft permits for reissuance of NPDES Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate 
Storm Sewer Systems (MS4s) draining the watersheds of the County of Orange, 
the Orange County Flood Control District, and the incorporated Cities of Aliso 
Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, 
Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San 
Juan Capistrano within the San Diego Region. (Tentative Order No. R9-2009-
0002, formerly Tentative Order Nos. R9-2008-0001 & R9-2007-0002, NPDES 
Permit No. CAS0108740).   
 
The revised Tentative Order was distributed on March 13, 2009. This is the fourth 
version of the Tentative Order. The original Tentative Order was distributed on 
February 9, 2007.  Three previous responses to comments documents (RTC I, II 
and III) have addressed comments from the prior comment periods. 
 
This document summarizes and responds to written comments received between 
March 13, 2009 and May 15, 2009 on the fourth revised Tentative Order.  A 
public workshop was held on April 3, 2009 at the City of Mission Viejo.  At the 
request of the Copermittees, Regional Board staff met separately with them on 
April 16, 2009, April 20, 2009, and May 12, 2009.  Further public meetings were 
held on May 6, 2009 and May 26, 2009. 
 
B. Contents of This Document 
 
A total of 18 commenters submitted over 300 comments. Commenters included 
members of the public, representatives of the MS4 Copermittees, governmental 
and non-governmental organizations, and businesses.  Every written comment 
received has been reviewed and considered.  Responses to specific comments 
are provided within this document for comments received.  Each specific 
comment has been assigned a comment number, and comments are generally 
ordered according to commenter.  A legend for commenters can be found on the 
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coversheet and in Table 1(below). 
 
Comments received were concerned with a variety of topics in the Tentative 
Order.  Some comments reiterated concerns that were previously addressed in 
RTC I, II and III.  Some comments requested changes that had already been 
made in RTC I, II and III.  New responses have not been drafted for repeat 
comments that lacked sufficient new information.  Many comments have already 
been addressed by Regional Board staff in response to comments from the 
public and Copermittees during the meetings following the distribution of the 
Tentative Order on March 13, 2009.  Consideration of written and oral comments 
has resulted in proposed revisions to the requirements in the Tentative Order and 
can be found in the Tentative Errata Sheet and updated Tentative Supplemental 
Fact sheet.   
 
In this document, the comments have not been summarized or paraphrased.  
When comments received from one commenter were similar to other comments 
received, the Regional Board response usually references back to a previous 
comment number in order to minimize redundancy. 
 
C. Order Adoption 
The California Regional Water Quality Control Board, San Diego Region 
(Regional Board) is tentatively scheduled to consider adoption of the Tentative 
Order on October 14, 2009.   
 
Table 1.  Commenter Legend. 

Commenter 
Commenter 

Number 

Michael Beanan 1 

South Laguna Civic Association 2 

Charlotte Masarik 3 

County of Orange 4 

City of Dana Point 5 

National Resources Defense Council 6 

City of Lake Forest 7 

City of Laguna Beach 8 

Fire Protection Services 9 

Rancho Mission Viejo 10 

Riverside County Flood Control District 11 

City of San Diego 12 

City of Laguna Niguel 13 

Jim Fitzpatrick Pronto Car Wash 14 

City of Laguna Hills 15 

United States Environmental Protection Agency 16 

Armando Baez 17 

City of Mission Viejo 18 
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Draft Response to Comments R9-2009-0002

Comment

No. Commenter Subject Section Specific Comment Comment Response

1 1 Hydromod F.1 The MS4 System of the Aliso Watershed 

represents a failed engineering design. Too 

much water from storm events and dry weather 

nuisance flows are systematically directed to 

Aliso Creek and coastal receiving waters under 

the regulatory responsibility of the SDRWQCB. 

Remediation must first re-engineer 

anthropogenic induced flows to remain within 

the residential development boundaries 

utilizing a variety of Low Impact Development 

practices. Peak storm flows can be re-

conceptualized as a critical resource in a 

drought stricken, semi-arid ecology and source 

of revenues from local rainwater capture 

techniques. Each gallon of rainwater captured 

for beneficial reuse saves on costly repairs to 

Aliso Creek and surrounding infrastructure. 

Rainwater polished for local reuse will also 

generate funding for operations and 

maintenance of filtration equipment.

The draft Tentative Order Errata sheet includes 

changes to the permit language that require low 

impact development practices to retain onsite 

and/or biofilter the volume of runoff produced 

from a 24-hour 85th percentile storm event.  

Onsite retention may be accomplished through 

BMPs that infiltrate, evapotranspirate or as the 

commenter suggests harvest the rainwater for 

reuse.  Due to the current drought conditions and 

the natural semi arid environment in Southern 

California, development and redevelopment 

proponents should consider rainwater harvest 

and reuse projects.  In addition, the draft 

Tentative Order requires the Copermittees to 

examine opportunities for retrofitting existing 

development projects. Rainwater harvesting for 

reuse can be as simple as installing a rainbarrel 

on existing rain gutters.  The Copermittees also 

may require new development and 

redevelopment projects that are unable to 

implement the required LID BMPs to contribute 

to a mitigation fund that may be used as 

incentives for retrofitting existing development.  

Nothing in the permit expressly prohibits an 

agency or community from implementing a 

larger watershed based water harvesting project 

provided all necessary permits are obtained.

2 2 LID F.1 While immediate interventions with a sense of 

the imperative are urgently in need of support 

from the SDRWQCB and other regulatory 

agencies, new developments and 

redevelopments including residential remodels 

can benefit from incorporation of Low Impact 

Development (LID) Standards and Strategies. 

Immediate, short term interventions coupled 

with LID Standards can restore the natural semi-

arid ecology of the Aliso Watershed.

The draft Tentative Order and Errata has 

updated Low Impact Development requirements 

for new development and redevelopments.  Low 

Impact Development practices can prevent 

pollutant discharges and minimize 

hydromodification impacts.  Where a watershed 

is experiencing impacts from hydromodification, 

Low Impact Development practices should be 

considered to alleviate those impacts prior to in 

stream measures that further degrade beneficial 

uses.

3 2 LID F.1 SDRWQCB interventions can include:

Strategic capture of MS4 discharges for 

filtration and local beneficial reuse until 

Copermitees demonstrate measurable results 

over the next 3 to 10 years capable of removing 

dry weather urban runoff for beneficial reuse 

and water/energy conservation mandates.

While strategic capture of MS4 discharges for 

filtration and local beneficial reuse may be 

protective of water quality, the Copermittees are 

required to prohibit non-storm water illicit 

discharges into, through and thus from the MS4 

(40 CFR 122.26(d)(iv)(B) and 55 Fed Reg 

47995).  Furthermore, the Regional Board 

cannot dictate the manner that Copermittees 

capture and/or reuse non-storm water discharges 

that are exempted (and not a source of pollution) 

or that are covered under a separate NPDES 

permit.

Draft Response to Comments R9-2009-0002 Page 1 of 198
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Comment

No. Commenter Subject Section Specific Comment Comment Response

4 2 LID F.1 Relative to Low Impact Development (LID):

A. Expand the definition of “Priority 

Development Project” to include all new 

development and redevelopment projects.

B. Adopt a standard of 3% maximum allowable 

Effective Impervious Area (EIA) in all Priority 

Development Projects and Redevelopment 

Projects

C. Identify all LID BMPs as the principle storm 

drain management strategy for development 

and redevelopment projects

D. Require a three month timeline for 

Copermitees to develop guidelines for LID 

strategies

The definition of Priority Development Project 

has been expanded to be consistent with other 

Southern California MS4 permits.  The modified 

definition of Priority Development Project 

includes any development greater than 10,000 

square feet.  Through discussions with the 

Copermittees and the interested parties, a metric 

using Effective Impervious Area (EIA) was not 

included in the Tentative Order's requirements.  

In lieu of the EIA metric, the draft Tentative 

Order requires Low Impact Development BMPs 

to retain and/or biofilter the volume of runoff 

produced from the 24 hour 85th percentile 

storm.  A three month timeline for Copermittees 

to develop guidelines for LID strategies is 

unreasonable.  The Copermittees will need 

longer than three months to adequately develop 

the LID guidelines.  The draft Tentative Order 

allows the Copermittees up to 2 years to develop 

the LID guidelines.  This timeframe coincides 

with the hydromodification management plan 

due date in order to expedite public review and 

staff resources.

5 2 LID F.1. Treatment BMP Review: The Copermittees 

must review and update the BMPs that are 

listed in their local SUSMPs as options for 

treatment control during the first year of 

implementation of this Order. At a minimum, 

the update must include removal of obsolete or 

ineffective BMPs and replacement with LID 

BMPs that can be used for treatment, such as 

bioretention cells, bioretention swales, cisterns, 

etc. Promote cisterns networks in hydrologic 

sub units scaled to receive all dry weather 

flows, first flush events and peak flows to 

measurably reduce creek erosion and to create a 

local water supply for beneficial reuse and 

mandated water conservation purposes.

We agree with the commenter that Copermittees 

must review and update the BMPs that are listed 

in their local SUSMPs as options for treatment 

control.  The draft Tentative Order allows the 

Copermittees two years to accomplish this 

review along with inclusion of LID BMPs, 

substitution programs and the hydromodification 

management plan.  The modified Low Impact 

Development language requires onsite retention 

and/or LID Biofiltration of the volume of runoff 

produced from a 24-hour 85th percentile storm 

event.  Onsite retention may be accomplished by 

the Copermittees through a network of cisterns 

in hydrologic sub units.

6 1 General General Built settings must be rebuilt to correct past 

deficiencies. An improperly wired house will 

not be permitted for occupancy by any city 

until remediation of deficiencies is 

implemented. Likewise, when cities accept 

significant increases in the property tax base 

from large-scale residential developments they 

are obliged to insure these revenue sources are 

properly built to eliminate negative 

environmental impacts to downstream habitats, 

communities and recreational users. 

Environmental justice requires the SDRWQCB 

to enforce measures capable of immediate clean-

up and abatement of nonpermitted flows.  The 

absences of full enforcement throughout the 

present permit cycle by the SDRWQCB to 

demand cessation of dry weather nuisance 

flows with known pollutants is among the 

primary causes for the past seven years of 

habitat degradation and ocean pollution.  Over 

1.5 billion gallons each year of dry weather 

flows are illegally discharged at the mouth of 

Aliso Creek allowing Co-permitees to 

economically benefit from pollution by 

avoiding basic expenditures for point source 

controls.

The San Diego Regional Board has a long 

history of progressive enforcement throughout 

the region.  For example in the past year, the 

Regional Board has assessed civil liabilities 

greater than $200,000 for violations of non-

stormwater discharge permits.  The Regional 

Board has a progressive enforcement policy with 

multiple levels to ensure fair, firm and consistent 

enforcement.  The possible enforcement actions 

at the Regional Board's discretion range from a 

verbal warning, staff enforcement letter, notice 

of violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.
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7 1 General F.1 The costs associated with educating and 

savings in water conservation offsets enforcing 

wise water management. Moreover, the 

expensive restoration of damaged ecosystems, 

loss of safe and healthy recreation opportunities 

and, eventually, diminished property values 

from polluted water tax strained public revenue 

sources. The right to live in South Orange 

County carries the responsibility to respect the 

rights of others, including natural wildlife and 

sealift communities, to live in a non-polluted, 

healthy environment. The SDRWQCB cannot 

allow use of wildlife mitigation parks and 

natural creeks as flood control channels for the 

residential development industry's liquid waste.

The Regional Board agrees that the use of 

mitigation areas to compensate for impacted 

creeks should be minimized and that natural 

creeks should not be used strictly as flood 

control channels for runoff.  The Tentative Order 

contains several provision to reduce or eliminate 

"liquid waste," or excess runoff.  Please see the 

response to Comment No. 21.

8 1 Hydromod F.1 The MS4 System of the Aliso Watershed 

represents a failed engineering design. Too 

much water from storm events and dry weather 

nuisance flows are systematically directed to 

Aliso Creek and coastal receiving waters under 

the regulatory responsibility of the SDRWQCB. 

Remediation must first re-engineer 

anthropogenic induced flows to remain within 

the residential development boundaries 

utilizing a variety of Low Impact

Development practices. Peak storm flows can 

be re-conceptualized as a critical resource in a 

drought stricken, semi-arid ecology and source 

of revenues from local rainwater capture 

techniques. Each gallon of rainwater captured 

for beneficial reuse saves on costly repairs to 

Aliso Creek and surrounding infrastructure. 

Rainwater polished for local reuse will also 

generate funding for operations and 

maintenance of filtration equipment.

Please see response to comment #1.
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9 1 Monitoring Attachment E Extensive monitoring activities waste precious 

limited local revenues needed for infrastructure 

repairs. Rather than monitoring an obviously 

distressed and dying watershed, funds should 

be reallocated to support clean up and 

abatement initiatives. A "Zero tolerance" dry 

weather discharge policy with dramatic, 

punitive penalties and fines can reduce 

reporting requirements to a minimum while 

advancing immediate solutions to water 

pollution.

With over 20 years of monitoring data, the 

SDRWQCB can identify subwatershed 

residential developments with special needs in 

relation to waste water. "Special need" 

communities must be required to intercept, treat 

and promote beneficial reuse of low flows at 

individual residential, neighborhood and 

development levels of analysis. Copermitees 

must upgrade and commit funds for 

installation; operations and maintenance

over the prescribed five year permit timeframe.

Funding can be derived from fines, 

subwatershed "Urban Runoff Special Districts 

for Gross Dischargers" within specific 

residential development boundaries, 

runoff/capture/reuse revenues and bond funding 

among rainwater utility districts are among 

potential capital resources. Simple low flow 

diversion inserts consisting of stormdrain T-

fittings and shallow dry wells can transport non-

permitted flows to centralized package 

treatment plants or POTW facilities.

Comment noted.  

Storm water monitoring is required in order to 

assess watershed pollutant loading, measure 

effectiveness of Best Management Practice 

(BMP) selection and implementation, and 

identify areas which require additional and/or 

better tailored BMPs to reduce storm water 

pollutants to the maximum extent practicable as 

part of the iterative process.  The goal of the 

iterative process is to reduce storm water 

pollutants discharged from the MS4 to meet 

applicable water quality standards.  Thus, the 

Regional Board feels that storm water 

monitoring should not be eliminated.

Current regulations (see Code of Federal 

Regulation 40 CFR 122.26(d)(2)(I) and (iv) 

require that non-storm water discharges into the 

MS4 system be prohibited unless specifically 

exempted.  Exempted discharges are allowable 

unless identified as a source of pollutants to the 

United States.  Dry weather monitoring is 

conducted by the Copermittees to identify illicit 

discharges, illegal connections and exempted 

categories of pollutants that are a source of 

pollution.  Thus, the Regional Board feels 

elimination of dry weather monitoring is not 

warranted.

The federal Clean Water Act (CWA) requires 

States to identify and make a list of polluted 

surface water bodies. These water bodies, 

referred to in law as "water quality limited 

segments," do not meet water quality standards 

even after discharges of wastes from point 

sources have been treated by the minimum 

required levels of pollution control technology. 

Wastewater treatment plants, a city's storm drain 

system, or a boat yard, are a few examples of 

point sources that discharge wastes to surface 

waters. States are required to compile these 

water bodies into a list, referred to as the "Clean 

Water Act Section 303(d) List of Water Quality 

Limited Segments" (List). States must also 

prioritize the water bodies on the List and 

develop Total Maximum Daily Loads (TMDLs) 

to improve the water quality.  Monitoring 

conducted has contributed to identifying "water 

quality limited segments" and Copermittees are 

required to use monitoring information to 

identify areas in the watershed that are "special 

need" and implement BMPs to the MEP for 

storm water flows.  It is expected that Low 

Impact Development (LID) requirements for new 

and existing development will intercept, treat 

and promote beneficial reuse of storm flows.

The Regional Board is not involved with 

funding determinations of the Copermittees.
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10 1 Economic General The SDRWQCB has access to funding 

mechanisms to promote wise water 

management.  Co-permitees should be provided 

with incentives and prompt, efficient technical 

assistance to acquire state and federal funding 

in remediating impacts caused by failed 

engineering projects and infrastructure within 

the watershed.

The Regional Board manages grant projects that 

receive funding through public proposition 

bonds.  The Copermittees are encouraged to 

apply for grants when available.  The 

Copermittees have received grant funding for 

projects in the past.  For example, the Municipal 

Water District of Orange County received a 

grant to retrofit up to 12 urban subwatersheds 

with smart landscape irrigation controllers, 

irrigation distribution improvements and/or 

landscape modifications to reduce nuisance 

runoff and reduce bacteria/nutrient pollutant 

loads discharged to receiving waters.  Other 

projects funded through grants in Southern 

Orange County include, the South Orange 

County IRWM plan, Munger Storm Drain 

Filtration basin in Aliso Creek, Bell, Dove, and 

Tick Creek Water Reclamation and Habitat 

Restoration projects, Upper Sulphur Creek 

Restoration, Wetland Capture & Treatment 

Network, and Heisler Park ASBS Protection and 

Preservation Project.  The Regional Board will 

continue to support worthy Copermittee projects 

in the grant competition process.

11 2 NEL B The SLCA joins other environmental 

organizations and responsible citizen groups 

demanding immediate cessation of illegal MS4 

Discharges to creek and coastal receiving 

waters and adoption of Low Impact 

Development (LID) Standards for all new 

development and redevelopment projects along 

with other Recommended Actions as previously 

submitted.

The Code of Federal Regulations (40 CFR 

122.26(d)(iv)) requires Copermittees to prohibit 

through ordinance, order or similar means, illicit 

(illegal) discharges and connections to the MS4 

system.  It is expected that non-storm water dry 

weather numeric effluent limitations will 

evaluate whether discharges from the MS4 into 

creek and coastal receiving waters are causing or 

contributing to a condition of pollution.  This 

would indicate an illicit discharge of waste is 

occurring into the MS4 system, a currently 

exempted non-storm water discharge needs to be 

removed from the exempted list and prohibited, 

and/or an existing discharge is exceedeing its 

NPDES permit (other than the MS4 Permit)  

limitations for its discharge into the MS4.
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12 2 Legal Legal The proposed Draft MS4 Permit is 

inappropriate and improper in that it violates 

laws and regulations pertaining to enforcement 

of Cleanup and Abatement Orders (California 

Water Code Section 13304); the SWRCB 

Water Quality Enforcement Policy (February 

19, 2002; pages 3,4,11,26, 39,42); the Porter-

Cologne Clean Water Act; and is a 

discriminatory violation of the State of 

California definition governing Environmental 

Justice (Government Code Section 65040.12 

and Public Resources Code Section 72000).

Although the California Water Code authorizes 

the Regional Board to issue Cleanup and 

Abatement Orders, the enforcement action is 

taken at the discretion of the Regional Board.  

As the Enforcement Policy states, 

"Every violation deserves an appropriate 

enforcement response.  However, because 

resources are limited, the RWQCBs must 

continuously balance the need to complete non-

enforcement program tasks with the need to 

address violations.  Within available resources 

for enforcement, the RWQCBs must then 

balance the importance or impact of each 

potential enforcement action with the cost of 

that action.  Informal enforcement actions are 

usually very cost effective and are therefore the 

most frequently used enforcement response.  

Most formal enforcement actions are relatively 

costly and must therefore be targeted to the 

RWQCB’s highest priority violations."

We fail to understand how the Regional Board 

can be in violation of the water code by not 

conducting a discretionary enforcement action.

The accusation that the proposed draft MS4 

permit is a discriminatory violation of the 

Environmental Justice code is vague.  It clearly 

is not the intent of the Regional Board to violate 

the Environmental Justice code.  Without more 

specific information detailing this accusation, 

the Regional Board cannot address this comment.

All references to the use of Cleanup and 

Abatement Orders to implement TMDLs have 

been deleted from the Tentative Order.

13 2 General General The pattern of negligence and waste 

characterizing systematic failed measures by 

Copermitees demands intervention by the 

SDRWCB to institute Cleanup and Abatement 

measures aimed at numerical reductions of 

contaminated flow rates in a prompt, specific 

timetable at known inland MS4 facility “point 

sources”.

The Regional Board has the discretion to issue 

Cleanup and Abatement Orders after considering 

all aspects of the violation.  The Regional Board 

has yet to issue a cleanup and abatement order 

for the alleged violations.  Nevertheless, the 

draft Tentative Order does include dry weather 

non-stormwater numeric effluent limits.
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14 2 General General To encourage compliance with basic water 

quality protection measures, mandatory 

citations must be issued against Copermitees 

for creating and perpetuating an attractive 

public nuisance by knowingly allowing inland 

dry weather MS4 discharges to accumulate and 

pollute a coastal estuarine wetland, Aliso Beach 

and the South Laguna Beach State Marine Park.

Comment Noted.

The inclusion of non-storm water dry weather 

numeric effluent limits will require all non-storm 

water discharges from the MS4 to meet effluent 

limits that are based upon applicable water 

quality criteria (Basin Plan Objective, California 

Toxic Rule, etc.).  Thus, any non-storm water 

discharge from the MS4 that is in compliance 

with effluent limitations will not be causing a 

condition of pollution in the downstream 

receiving waters.  Copermittees are currently 

required to prohibit all non-storm water 

discharges (see response to Comment No. 77), 

and must have a program in place to educate the 

public regarding such illicit discharges.  The 

Copermittees must also conduct active 

investigative monitoring, maintain a public 

reporting hotline and inspect for illicit non-storm 

water discharges.  Furthermore, the 

identification and subsequent removal of 

landscape and lawn irrigation water as a source 

and conveyance of pollutants by the 

Copermittees will require Copermittees to 

prohibit said irrigation water entering their MS4 

system.

15 2 General General SDRWQCB interventions can include:

Diversions to inland SOCWA facilities for 

treatment and reuse as reclaimed water. The 

City of Laguna Beach received SDRWQCB 

Approvals for 13 dry weather/first flush 

diversions to the Coastal Treatment Plant for 

beneficial reuse as reclaimed water. The Aliso 

Watershed, as the largest watershed in the City, 

has yet to receive approvals for any diversions. 

The inconsistent application of regulatory 

actions raises issues of fairness and legal 

propriety.  The Aliso Watershed must target 

proximate historic natural flow regimes to 

achieve any reasonable restoration of the 

habitat: creeks, canyons, coast and ocean.

The Regional Board to date has yet to receive an 

application for a waste discharge requirement, 

NPDES permit, or CWA section 401 

certification regarding a diversion for reuse in 

the Aliso watershed.  Therefore, the Regional 

Board cannot take an action without an 

application.  It should be noted that diversion 

from the MS4 to the sanitary sewer for treatment 

is allowable from a Regional Board perspective, 

provided the effluent from the sewage treatment 

facility can meet its NPDES requirements.  Any 

diversion of in-stream flows for reuse is subject 

to review and approval by the State Board 

Division of Water Rights and is not addressed 

under a NPDES MS4 permit.  A CWA Section 

401 Water Quality Certification will be required 

if a federal permit (e.g. 404 or Section 10) is 

needed.  The City of Laguna Beach's dry 

weather diversions from the MS4 did receive 

funding from proposition 84 - Areas of Special 

Biological Significance grant program.  The 

commenter is encouraged to apply for funding 

from future grant programs.
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16 2 General General SDRWQCB interventions can include:

Immediate fines levied against offending 

subwatersheds, cities, homeowner associations, 

golf courses and others with elevated dry season 

discharge rates detected during monitoring 

activities at known point sources.

Fines levied against offending inland water 

districts for failing to control urban runoff (i.e.” 

imported water byproduct”) through 

monitoring, punitive pricing structure and more 

aggressive recycled water programs.

Except for mandatory minimum penalties, the 

assessment of civil liability is at the discretion of 

the Regional Board.  The Regional Board has a 

progressive enforcement policy with multiple 

levels to ensure fair, firm and consistent 

enforcement.  The possible enforcement actions 

at the Regional Board's discretion range from a 

verbal warning, staff enforcement letter, notice 

of violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.  Assessment of civil liability is a 

possible enforcement action at the Regional 

Board's disposal.  Since, the MS4 permit only 

directly regulates the Copermittees, any 

enforcement action due to violations of the MS4 

permit would be issued to the offending 

Copermittee.  Although homeowner 

associations, private golf courses, and water 

districts may be indirectly regulated through the 

MS4 permit, enforcement of the MS4 permit 

would not be directly on those entities.  The 

Copermittee is expected to conduct any 

necessary enforcement using their jurisdiction.

17 2 Legal Legal During the current permit period, Copermitees 

have failed to achieve measurable reductions in 

MS4 discharges.  SDRWQCB must exercise 

authority and assume control over the present, 

clearly defective watershed management 

programs.  Private subcontractor services can 

be retained with stipulations for numerical 

reductions of flows and constituents within 

time certain performance parameters.  Funds 

for such services can be recovered by 

reallocating funds presently wasted by failed 

Copermitee watershed management practices.

The California Water Code does not provide the 

Regional Board the powers to assume control 

over defective watershed management programs, 

nor can it require that the discharges hire private 

subcontractors to implement the MS4 permit.  

The water code does provide the Regional Board 

with a suite of enforcment actions to induce 

compliance with permits.

18 2 General General As mitigation for a pattern of failed watershed 

management programs that flood creek and 

coastal waters, Copermitees should be directed 

to restore the Aliso Coastal Estuary Wetlands to 

1970 water levels for the reintroduction of the 

federally listed tidewater goby (designated 

“Potential Reintroduction Site” – US Fish and 

Wildlife Service, South Coast Recovery Unit: 

Sub-Unit SC 1 (Eastern Half), 2005).

The Regional Board is aware of the status of and 

the possibility of re-introduction of the tidewater 

goby.  While the Tentative Order regulates 

discharges from the MS4, the comment is 

unclear as to what "water levels" are/were.   The 

Tentative Order does not require mitigation for 

failed Best Management Practices, but does 

require additional and better tailored BMPs be 

implemented to treat storm water pollutants to 

the MEP.  It is expected that municipal action 

levels and non-storm water numeric effluent 

limits will attain water quality that will fully 

support re-introduction of the tidewater goby.  

The Basin Plan for the San Diego Region 

currently does not have water quality objectives 

or criteria for maintaining or reducing "water 

levels" if "water levels" are referring to the 

amount of flow within receiving waters.
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19 2 Monitoring Attachment E In support of recommended action C.2., revise 

timeframes to require each Copermittee, 

beginning no later than the First not 3rd year 

following adoption of this Order, shall begin 

the non-storm water dry weather numeric 

effluent monitoring as described in Attachment 

E of the Order.

Comment noted.  The Regional Board has made 

a concerted effort to maintain consistency 

between the Copermittees existing non-storm 

water IC/ID monitoring program and that 

required under the Tentative Order to determine 

compliance with numeric limits.  It is expected, 

however, that some changes will be required, 

and the Regional Board recognizes that time 

may be needed to implement such changes.  This 

does not, however, exempt Copermittees from 

prohibiting non-storm water discharges into the 

MS4, conducting IC/ID investigations, nor 

identifying any additional exempted discharges 

that are a source of pollution.

20 2 Legal E. Relative to item E.1. f., Utilize aggressive 

enforcement mechanisms to require compliance 

with Copermittee storm water ordinances, 

permits, contracts, or orders;

To save municipal funds for staff enforcement, 

provide rewards and bountys to citizen 

monitors for information leading to 

identification of prohibited runoff discharges to 

MS4 infrastructure.

The Regional Board has a progressive 

enforcement policy with multiple levels to 

ensure fair, firm and consistent enforcement.  

The possible enforcement actions at the 

Regional Board's discretion range from a verbal 

warning, staff enforcement letter, notice of 

violation, cleanup and abatement order, cease 

and desist order, time schedule order, referral to 

the State of California's attorney general's office, 

and assessment of civil liability up to $10,000 

per day per violation.  When considering what 

enforcement action to take, the Regional Board 

examines the nature, extent and gravity of the 

violation, the magnitude of the violation, the 

water quality impacts resulting from the 

violation, and the compliance history of the 

violator.  The Regional Board does not have the 

authority or resources to provide rewards and 

bounties to citizen watchdog groups.

21 2 Hydromod F. Throughout the Order, water quantity is rarely 

mentioned or given adequate consideration as it 

relates to transportation of pollutants and 

erosion of local receiving waters.

Scientific data and knowledge is increasingly 

aware that water quantity is an issue intimately 

related to water quality.  Importing water from 

other areas can cause harm to beneficial uses in 

those areas due to pumps and water diversions.  

Imported water containing high dissolved salts 

can have a negative impact on groundwater 

supplies and native beneficial uses.  Excess 

water quantity can cause a habitat type change 

from saline or brackish habitat to freshwater.  

Excess water quantity can cause devastating 

hydromodification impacts.  To that end, the 

draft Tentative Order contains several provisions 

to address water quantity.  First, the draft 

Tentative Order has removed over-irrigation 

from the list of non-storm water discharges 

exempted from prohibition.  Second, the draft 

Tentative Order has requirements for the 

Copermittees to draft and implement a 

hydromodification management plan.  Third, the 

draft Tentative Order requires priority 

development projects to implement low impact 

development BMPs that retain onsite and/or 

biofilter the volume of runoff from the 24 hour 

85th percentile storm event.  Lastly, the draft 

Tentative Order requires the Copermittees to 

examine retrofitting opportunities within their 

jurisdiction.
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22 2 General General Twenty years and $20 million represents too 

much time and too much money wasted on 

mismanagement of dry weather urban runoff 

pollution contaminating Aliso Creek, Aliso 

Beach and the South Laguna Beach State 

Marine Park. According to Stream Gage 

Information (Appendix D, Aliso Creek 

Watershed Chapter), “Data consisting of 

periodic discharge measurements was measured 

at one site on Aliso Creek between the years of 

1932 and 2002….Historically (pre-

urbanization), Aliso Creek was an ephemeral 

creek”. Water quality laws and regulations are 

not intended to be implemented for the 

convenience of Copermitees, inland Water 

Districts and their cohorts among the 

Residential Development and Building 

Industries. Dry weather MS4 discharges are 

directly attributable to the collective practices 

of these entities and constitutes an industrial 

wastewater by product from known point 

sources.

Arguments to perpetuate and allow ongoing 

water pollution based upon “Maximum Extent 

Practicable”, while being a scientifically 

imprecise concept, does not on balance take 

into account “practical” protection of 

irreplaceable coastal wetlands and ocean 

resources unnecessarily flooded by dry weather 

MS4 discharges. Nor does this argument 

account for the “unpractical” and costly 

poisoning of local sea mammals, birds and 

humans with water borne illnesses.

The San Diego Watershed Treatment System, 

supervised by the Santa Ana Regional Water 

Quality Control Board, demonstrates the 

effectiveness of strategic interventions sited 

among known inland point sources. Removing 

harmful dry weather urban runoff water quality

constituents and elevated flows is possible 

through aggressive leadership by Regional 

Boards.

The draft Tentative Order includes numeric 

effluent limits for non-storm water dry weather 

discharges.  In addition, since over-irrigation has 

been identified by the Copermittees as a source 

and conveyance of pollutants, the draft Tentative 

Order now prohibits over-irrigation discharges.  

These two measures show leadership by the San 

Diego Regional Board in addressing pollutants 

in the MS4 discharge.  Treatment devices within 

receiving waters are not allowed by the draft 

Tentative Order.  As the discussion of Finding 

E.7 in the fact sheet states:

"Allowing polluted runoff to enter receiving 

waters prior to treatment to the MEP will result 

in degradation of the water body and potential 

exceedances of water quality standards, from the 

discharge point to the point of dissipation, 

infiltration, or treatment. Furthermore, the 

construction, operation, and maintenance of a 

pollution control facility in a water body can 

negatively impact the physical, chemical, and 

biological integrity, as well as the beneficial 

uses, of the water body. This requirement is 

supported by federal regulation 40 CFR 

131.10(a) and USEPA guidance. According to 

USEPA,146 “To the extent possible, 

municipalities should avoid locating structural 

controls in natural wetlands. Before considering 

siting of controls in a natural wetland, the 

municipality should demonstrate that it is not 

possible or practicable to construct them in sites 

that do not contain natural wetlands… Practices 

should be used that settle solids, regulate flow, 

and remove contaminants prior to discharging 

storm water into a wetland.”
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23 3 General General Instead of damming up the creek as proposed 

by the SUPER Project, I wholeheartedly 

support you in your efforts to tighten the MS4 

Permit so that

the 6 cities upstream and Laguna Beach 

downstream are forced to significantly reduce 

their toxic run-off. I believe that as a result of 

this we do not need the SUPER Project (or any 

other Army Corps of Engrs flood control for 

that matter) which will destroy our wilderness 

park in Aliso Canyon. Besides the destruction 

of our wilderness park at the very most the 

SUPER Project will only clean the bacteria at 

the outflow of the creek not in the wilderness 

park and the chemical effluents will remain as a 

nasty soup flowing into the ocean.

Furthermore, based on our research, we have 

found that the clean up area proposed for the 

end of the creek will be the first item to be cut 

from the

project. If that should happen, the SUPER 

Project will have done nothing but destroy our 

wilderness park and leave the water quality as 

an unresolved major issue. I have grandchildren 

that I would like to see be assured of 

swimming, skim boarding and surfing in clean 

ocean water not the toxic mess that exists today 

because of the Upstream Cities and my own 

city's inability to support the MS4 Permit. 

Laguna Beach should be working with the 6 

Upstream Cities to bring them on board, not 

acting as just another deterrent to a much 

needed strengthening of the MS4 Permit.

We need the 6 Upstream Cities to take 

responsibility one by one to contain and 

drastically reduce their urban run-off and by 

tightening the MS4 Permit will demand that 

they do so.

Comment noted.  The SUPER project will be 

subject to the MS4 permit where applicable.  

The SUPER project will require a Clean Water 

Act Section 401 water quality certification from 

the Regional Board.  The Regional Board plans 

on a closer review of the SUPER project through 

the 401 certification process.
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24 4 General General Last February, the Copermittees took from your 

closing remarks a commitment that your staff 

would look at consistency with existing and 

draft MS4 permits, including those from the 

Regional Water Quality Control Boards 

(RWQCBs) for the Santa Ana and Los Angeles 

regions.  At the same time, USEPA also 

expressed an interest in seeing greater 

permitting consistency between RWQCBs.  

More recently, the final report of the Little 

Hoover Commission identified the lack of 

consistnecy between RWQCBs as a critical area 

of concern with respect to the ability of the 

State to deliver on its water quality protection 

mandates.  It is also a key issue for the Orange 

County Stormwater Program which is subject to 

the jurisdiction of two RWQCBs.

Nonetheless, and in spite of precious assurances 

and concerns, the March 13, 2009 Tentative 

Order is fundamentally different from the 

current draft MS4 permit for North Orange 

County (Tentative Order R8-2009-0030) in 

many key programmatic areas.  While your 

staff has acknowledged that they will likely 

incorporate the North Orange County permit's 

land development provisions, they are reluctant 

to eliminate other areas of inconsistency.  This 

disinclination erodes the credibility of the 

regulatory framework for stormwater in 

California and serves to confound the ability of 

local government and the regulated community 

to effectively address a key environmental 

mandate at a time of unprecedented fiscal 

constraint.  It is therefore necessary for us to 

continue to seek revisions to the Tentative 

Order supportive of a cohesive and cogent 

alignment of the North and South County 

permits on the basis that consistency is 

important to the credibility of our respective 

efforts to manage urban runoff and is vital to 

sustaining the obvious cost effectiveness of a 

single and coordinated Countywide program in 

Orange County.

It is important to note that consistency between 

permits does not imply that permits be identical.  

The San Diego Regional Board's draft Tentative 

Order for MS4 discharges in Southern Orange 

County does meet a level of consistency to allow 

those few cities and the County of Orange who 

are in both Regions to develop a comprehensive 

program that is protective of the unique water 

quality standards in Southern Orange County.  

In addition, nothing in the draft Tentative Order 

is in conflict or contradicts the municipal permit 

recently adopted by the Santa Ana Regional 

Board.  Requirements for low impact 

development, and the definition of a priority 

development project are particularly consistent if 

not identical to the requirements in the Riverside 

Regional Board's recently adopted MS4 permit 

for North Orange County.

The San Diego Regional Board staff met several 

times in 2008 to seek consistency with staff 

from the Los Angeles Regional Board, Riverside 

Regional Board, State Board and the USEPA.  

Consistency, unfortunately, was not much of an 

issue for the other Regional Boards due to a lack 

of comments or requests to be consistent from 

their stakeholders.  Consistency among all MS4 

Permits in Southern California is beyond the San 

Diego Regional Board’s authority due to the 

semi-autonomous Regional Board system 

established by State law.

Nevertheless, we are sensitive to the 

Copermittee's concerns of consistency and have 

sought to write the draft Tentative Order to 

protect Water Quality and allow the County and 

those affected Cities to develop a single 

program.  First and foremost, the draft Tentative 

Order is consistent with the Clean Water Act, 

Code of Federal Regulations and USEPA 

guidance.  These federal regulations are the 

driving force behind the requirement for the 

MS4 permit and this reissuance.  To reach 

consistency with the federal regulations, several 

changes are in the draft Tentative Order, namely, 

the removal of the term "urban runoff,” 

prohibition of over-irrigation discharges, and the 

numeric effluent limitations for dry weather non-

storm water discharges.   In addition, the draft 

Tentative Order must comply with the anti-

backsliding requirements found in 40 CFR 

122.44(l): "[W]hen a permit is renewed or 

reissued, interim effluent limitations, standards 

or conditions must be at least as stringent as the 

final effluent limitations, standards, or 

conditions in the previous permit."

The draft Tentative Order has to be consistent 

with the San Diego Regional Board's Basin 

Plan.  The Basin Plan defines the unique water 

quality objectives and beneficial uses in 

Southern California that the draft Tentative 

Order is seeking to protect and restore.  South 

Orange County is unique from North Orange 

County in several aspects.  Besides the obvious 

differences of land use, population density, 

cultural makeup and geology, several receiving 

waters in Southern Orange County have been 

identified as having Warm and Cold habitat 
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beneficial uses.  Receiving waters in Northern 

Orange County have not been identified as 

having Warm and Cold habitat beneficial uses.

The Regional Board also has to be concerned 

about consistency with other MS4 permits 

issued by the San Diego Regional Board.  The 

Regional Board has three separate MS4 permits 

to write and enforce.  To have a fair and 

consistent enforcement policy implemented by 

the Regional Board, the MS4 permits issued by 

the Regional Board need to be consistent.  The 

difficulty for Regional Board staff to understand, 

review reports and adequately enforce 

inconsistent MS4 permits puts an unnecessary 

strain on the Regional Board's limited 

resources.  

The County of Orange's criteria for consistency 

cannot be a hindrance to improvements in the 

science and regulation of water quality.  Some 

might argue that to be truly consistent would be 

a return to the regulations and water quality 

observed in 1990 when the first NPDES permit 

was issued for MS4 discharges.  This 

progressive increase in water quality science and 

knowledge is supported in USEPA guidance.  

For example, in its "Interim Permitting 

Approach for Water Quality-Based Effluent 

Limitations in Storm Water Permits" (61 FR 

43761), USEPA states, "In cases where adequate 

information exists to develop more specific 

conditions or limitations to meet water quality 

standards, these conditions or limitations are to 

be incorporated into storm water permits, as 

necessary and appropriate.”

Even with these constraints on consistency, the 

draft Tentative Order is consistent with the 

Santa Ana Regional Board's North Orange 

County MS4 permit, especially in regard to the 

requirements for Low Impact Development at 

Priority Development Projects.  While being 

consistent, this draft Tentative Order is also 

implementing the USEPA's policy on watershed 

permitting.  At this point in time, adopting an 

identical permit to that in a separate watershed 

could be construed to be in violation of 

USEPA's stated policy on implementing NPDES 

permitting activities on a watershed basis.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

Draft Response to Comments R9-2009-0002 Page 13 of 198

0005751



Comment

No. Commenter Subject Section Specific Comment Comment Response

25 4 MAL D. The Permittees' concerns with the imposition of 

Municipal Action levels (MALs) and Numeric 

Effluent Limits (NELs) have been presented to 

your staff. The Permitees' fundamental concern 

is that the method of application is clearly 

inconsistent with the definitive guidance in this 

area, specifically the State Water Board's Blue 

Ribbon panel report on the feasibility of 

numeric effluent limits. In June 2006, this panel 

concluded that it is not feasible at this time to 

set numeric effluent criteria for municipal 

BMPs and in particular urban discharges. In 

2009, this conclusion continues to be the 

published position of USEPA on this issue.  

Clearly, both the RWQCBs and the Permittees 

have a keen interest in being able to 

demonstrate and report the effectiveness of 

their stormwater protection and management 

efforts. However, this effort by your staff to 

include MALs as the basis for compliance with 

the MEP standard in the permit is inappropriate 

on both technical and legal grounds. Likewise, 

the water quality based NELs established for 

non-stormwater discharges are legally and 

regulatorily unsupported. Nonetheless, we 

recognize the value of action levels and will 

continue to seek provisions that support the 

better application of published guidance on 

program effectiveness assessment including the 

development and application of benchmarks. 

Indeed, the Permittees commend the Dry 

Weather Reconnaissance Program to you as the 

model application of water quality benchmarks 

in a manner entirely consistent with the 

recommendations of the BlueRibbon Panel.

The Regional Board has reviewed and taken into 

consideration the findings from the Blue Ribbon 

report: The Feasibility of Numeric Effluent 

Limits Applicable to Discharges of Storm Water 

Associated with Municipal, Industrial and 

Construction Activities, dated June 14, 2006.  

The report, written specifically for discharge of 

storm water, finds it infeasible to establish 

numeric effluent limitations and recommends 

utilizing action levels based upon a nationwide 

and/or localized dataset.  TheTentative Order 

has included action levels, or Municipal Action 

Levels (MALs), which are not numeric effluent 

limitations.  Language in the updated errata has 

been changed and a MAL exceedance no longer 

creates a presumption that MEP is not being 

met.  Thus, MALs are not representative of the 

MEP standard, but shall be used by 

Copermittees to determine priorities for BMP 

implementation (see response to Comment 33 

for further discussion).

In regards to the non-storm water numeric 

effluent limits (NELs), the Blue Ribbon report 

was specifically written to address discharges of 

storm water. Non-storm water discharges are not 

addressed by the report.  While the dry weather 

reconnaissance program has established 

benchmarks and successfully detected, 

investigated and eliminated illicit discharges, the 

discharges of non-storm water from the MS4 are 

causing or have the reasonable potential to cause 

excursions above applicable water quality 

standards.  Thus, in order to protect the 

Beneficial Uses of the waters of the State, 

numeric effluent limits for these non-storm 

water discharges have been proposed.  Inclusion 

of numeric effluent limits is consistent with 

other adopted Orders for non-storm water 

discharges (see response to Comment 39 for 

further discussion).
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26 4 General General At the inception of the Stormwater Program, 

the County of Orange, as Principal Permittee, 

and the Permittees developed a Drainage Area 

Management Plan (DAMP) to serve as the 

principal policy and programmatic guidance 

document for the Program. Since 1993, the 

DAMP has been modified through an adaptive 

management process to reflect the needs of the 

Permittees, ensure Permittee accountability, 

and deliver positive water quality and 

environmental outcomes.  The DAMP now 

provides definitive guidance to each Permittee 

in the development of its Local Implementation 

Plan (LIP) which specifically describes how the 

Program will be implemented on a 

city/jurisdiction basis. It also includes 

Watershed Action Plans (WAPs) for each of the 

six South Orange County watersheds targeting 

pathogen indicator bacteria.  Concurrently, the 

annual progress report has been developed into 

a systematic assessment of program 

effectiveness at jurisdictional, watershed and 

countywide levels of resolution, using program 

effectiveness assessment guidance from the 

California Stormwater Quality Association 

(CASQA) and a comprehensive environmental 

quality dataset. Nevertheless, the Tentative 

Order seeks to impose additional planning 

requirements including jurisdictional 

workplans, a business plan and additional 

planning efforts that might be triggered by 

exceedances of a water quality action level. The 

Permittees believe that strategically adjusting 

the existing planning processes, rather than 

simply creating additional planning 

requirements, should be the basis of the 

Tentative Order's programmatic requirements. 

Such an approach also offers the additional 

potential benefit of identifying opportunities to 

reduce rather than increase the administrative 

burden of the Program for both the RWQCB 

and for the Permittees.

While the DAMP may play an important role in 

aiding the Copermittees in their development of 

effective local programs, its development is not 

required in the Tentative Order. It generally 

serves as a collection of model program 

components from which the Copermittees have 

chosen to base their own individual programs.  

The DAMP and Report of Waste Discharge 

(ROWD) submitted to the Regional Board in 

August 2006 constitute the application for 

reissuance of the municipal storm water permit. 

The Regional Board is not obligated to accept 

the proposed program as the equivalent of the 

NPDES requirements.  Instead, the Regional 

Board has the responsibility of requiring 

measures that are reasonable and necessary to 

protect water quality objectives in the Permit 

area.  While the Copermittees may elect to 

incorporate elements of the DAMP into their 

local programs, certain requirements in the 

Tentative Order must be specific enough to 

ensure that the local programs will reduce 

discharges of storm water pollutants from 

municipal separate storm sewer systems (MS4s) 

to the maximum extent practicable (MEP) and 

effectively prohibit non-storm water discharges 

(unless exempted or covered by a separate 

permit).  The DAMP is not an enforceable 

document by the Regional Board.  When 

Copermittees choose to follow the DAMP, 

ultimately the individual Copermittee has a 

responsibility to comply with the draft Tentative 

Order whether or not the DAMP guides them in 

compliance.  Therefore, the draft Tentative 

Order allows each individual Copermittee the 

flexiblity to tailor their programs to their 

individual needs through the Local 

Implementation Plan and jurisdictional work 

plans.

Please note that the requirements for a business 

plan have been removed from the Tentative 

Order.

27 4 SUSMP F.1 With land development projects, the installation 

and subsequent maintenance of treatment 

controls certainly needs to be verified. 

However, self certification is already a 

verification mechanism being used by 

Permittees and it and other third party 

verification mechanisms should not be 

precluded by the Tentative Order in exclusive 

favor of [Cop]ermittee inspection. The current 

opportunity to strategically re-consider the use 

of inspection resources should be used to target 

and focus these activities rather than simply 

expand their scope. Furthermore, given the 

current state of the economy, the 

[Cop]ermittees, like all municipalities, are 

facing shrinking budgets. Consequently the 

RWQCB should give great weight to the best 

use of limited resources in achieving water 

quality objectives.

The requirements to track and annually inspect 

high priority post-construction BMPs is in 

response to findings from the 2005 audits and 

from USEPA guidance.  The 2005 audits found 

that the Copermittees were not adequately 

tracking post-construction BMPs.  The final 

audit report recommended that each city should 

develop a system to verify implementation and 

track post-construction BMPs to ensure 

adequate maintenance.  The draft Tentative 

Order does not preclude the Copermittees from 

using self certification or other equally effective 

approaches for low or medium priority post 

construction BMPs.  Inspections are required for 

high priority BMPs due to their threat to water 

quality.  Inspections are more reliable than self-

certifications in verifying compliance.  

Inspections can also be a means of checking on 

the accuracy of self-certifications.  The 

requirements in the draft Tentative Order are 

consistent with the requirements in the adopted 

San Diego County MS4 permit, Order No. R9-

2007-0001.
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28 4 Overirrigation B. The prescribed prohibition on irrigation runoff 

also needs to be very carefully considered.  

Project Pollution Prevention, the public 

education and outreach initiative of the 

Program, is already targeting overwatering as a 

residential practice of concern.  Moreover, the 

effectiveness of the overall public education 

effort has been validated by public opinion 

surveys that show incremental and statistically 

significant increases in public awareness of 

stormwater issues, as well as positive changes 

in protective behaviors.  In light of this 

progress, implementation of the prohibition 

would risk eroding general public support for a 

Program that is successfully fostering a 

stewardship ethic in residential environments. 

There is also concern that the provision would 

force the expenditure of scarce resources on an 

issue that is already being addressed by water 

districts dealing with water conservation 

imperatives.

The Regional Board disagrees that removing the 

exemption for irrigation-related discharges from 

the non-storm water prohibition will erode the 

public from fostering and stewarding their 

residential environments.  Several citizens at 

recent public meetings have voiced their support 

for this action.

Furthermore, the removal of the exemption is 

required by federal law.  Section 

402(p)(3)(B)(ii), permit requirements for 

municipal discharges, states that municipal 

storm water NPDES permits: "shall include a 

requirement to effectively prohibit non-storm 

water discharges into the storm sewers."  The 

Federal Register (55, page 48037) and 40 CFR 

122.26(d)(iv)(B) clarifies that certain 

components and categories of discharges are not 

required to be prohibited.  The Code of Federal 

Regulations requires the discharger have: "…a 

program, including inspections, to implement 

through ordinance, orders or similar means to 

prevent illicit discharges to the municipal 

separate storm sewer system; this program shall 

address all types of illicit discharges, however, 

the following category of non-storm water 

discharges or flows shall only be addressed 

where such discharges are identified by the 

municipality as sources of pollutants to the 

United States: water line flushing, landscape 

irrigation, diverted stream flows, rising ground 

waters, uncontaminated groundwater infiltration 

(as defined at 40 CFR 35.2005(20) to separate 

storm sewers, uncontaminated pumped 

groundwater,…"  As such, the identification of 

any of these categories as a source of pollutants 

requires them to be addressed as illicit 

discharges, which are not authorized under the 

CWA, and are required to be “effectively 

prohibited” via ordinance, order or similar 

means.  Therefore, the prohibition on irrigation 

runoff is required by the federal regulations 

since the Copermittees have identified irrigation 

runoff as a source and conveyance of pollutants 

(as identified in the Supplemental Fact Sheet). 

It is encouraging to hear that the County believes 

their overall public education effort is showing 

improvements in public awareness and changes 

in protective behavior.  Therefore, the 

overirrigation prohibition will dovetail into their 

already effective public education programs.  As 

public agencies, the Copermittees must be aware 

and address their public concerns and the 

Copermittees are expected to use appropriate 

discretion through their education and 

enforcement mechanisms to alleviate those 

public concerns.  As long as the Copermittees 

have a program in place to effectively prohibit 

over-irrigation runoff from entering the MS4, 

they are likely to be in compliance with this 

Tentative Order.  Coordination with the water 

districts is an acceptable and preferred method 

of compliance.
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29 4 Existing Development F.3. The last area of prescribed new regulatory 

oversight is mobile businesses. The Permittees 

have already produced educational materials for 

these businesses, cooperatively developed wash 

water disposal options with Orange County's 

sewering agencies, and coordinated on 

enforcement. The further required regulation of 

these businesses is a potentially resource 

intensive undertaking that currently appears to 

lack a strong technical rationale.

Mobile businesses have been identified as 

sources of pollutants in storm water runoff.  The 

current MS4 Permit lists mobile businesses as 

one category for which BMPs must be 

developed.  Separation of BMP implementation 

for Mobile Businessess in the Tentative Order is 

not a significant change from the existing Order. 

It is appropriate to segregate mobile businesses 

from fixed location businesses in the reissued 

Permit, because of the unique difficulties 

associated with regulating mobile businesses.  

The language in the Tentative Order is intended 

to provide broad flexibility to the Copermittees 

to account for the individual make-up of each 

municipality and for the difficulties with 

identifying and communicating with mobile 

business operators.

Understandably, identifying mobile businesses 

within each jurisdiction and enforcing storm 

water regulations on those mobile businesses is a 

challenge. The draft Order's requirement for 

Mobile Businesses provides flexibility in dealing 

with these difficulties by allowing the 

Copermittees to coordinate and share mobile 

business inventories. The mobile business 

section includes the option for the Copermittees 

to share mobile business inventories, BMP 

requirements, enforcement action information, 

and education methodologies.  Sharing this type 

of information would save resources.

30 4 LID F.1 More recently the County provided the Santa 

Ana RWQCB with a more detailed conception 

of a framework for land development. It 

predicates permit compliance on management 

of the 85th percentile storm volume. presumes 

the application of LID BMPs based upon a 

prioritized consideration of infiltration, capture 

and re-use, evapotranspiration, and bio-

retention/biofiltration, and requires treatment of 

residual runoff volumes for which the 

application of LID BMPs has been determined 

to be infeasible at site, sub-regional and 

regional scales. The framework also integrates 

options for water quality credits and provides 

for alternate compliance approaches including 

participation in a watershed project and 

contributions to an "in-lieu~ fund.

It also explicitly recognizes bio-retention/bio-

filtration BMPs as LID BMPs and the 

continued and entirely legitimate contribution 

of effective structural BMPs such as 

constructed wetlands and detention ponds to 

the practice of stormwater quality management.

The [Cop]ermittees believe that it is imperative 

that there be a uniform countywide 

development standard for water quality 

protection. Consequently, the framework 

language that is currently being supported by 

both the North Orange County Permittees and 

staff of the Santa Ana Regional Board should 

be the starting point for discussion with respect 

to the subject Tentative Order.

The draft Tentative Order and errata sheet has 

updated LID language that is consistent with the 

recently adopted Riverside Regional Board 

(Region 8) MS4 permit for North Orange 

County.  The updated language has provisions 

for the inclusion of LID biofiltration while 

protecting water quality.  The LID language also 

provides an individual city the freedom and 

flexibility to implement development standards 

independent of the County that are more 

protective of water quality and more suited for 

the unique conditions found in their city.
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31 4 General General In advance of preparing the Report of Waste 

Discharge (ROWD) the Permittees undertook a 

detailed program assessment drawing upon 

prior annual report findings, a comprehensive 

environmental quality database, audit findings, 

facilitated workshops, and the CASQA 

Program Effectiveness Guidance, This 

assessment provided a strong technical basis for 

the further improvements to the Orange County 

Stormwater Program recommended in the 

ROWD, these improvements have been 

subsequently validated in later annual progress 

reports, These informational resources and, in 

particular, the environmental quality database, 

have been compiled at great expense and 

provide unique and site specific information on 

the state of Orange County's surface waters and 

the performance of the Orange County 

Stormwater Program, To the extent that the 

Tentative Order prescribes requirements 

supplemental to the ROWD recommendations 

they need to be explicitly supported by a strong 

technical justification that is developed from 

the information that has been compiled over the 

last 18 years by the [Cop]ermittees.  New 

requirements also need to be consistent with the 

federal stormwater regulations and within the 

scope of the Clean Water Act.

The Regional Board appreciates and respects the 

expertise of the Copermittees in implementing 

local programs.  The commenter, however, 

incorrectly restricts the Regional Board to using 

information compiled only by the Copermittees 

in the last 18 years.  In addition, to the data 

provided by the Copermittees, the fact sheet 

cites technical information from federal 

guidance, State plans and policies, and 

independent studies.  The draft Tentative Order 

is consistent with the federal stormwater 

regulations and within the scope of the Clean 

Water Act.  Several changes to the draft 

Tentative Order were made to be consistent with 

the federal regulations including the removal of 

the term "urban runoff," inclusion of non-

stormwater dry weather numeric effluent limits, 

and the prohibition on over irrigation water.

32 4 MAL D. Contrary To Established Federal Law, the 

Tentative Order Would Require Permittees to 

Meet Numeric Effluent Limits for Discharges 

from the MS4

A. Basing Permit Compliance on Municipal 

Action Levels is Inconsistent with Federal and 

State Guidance and Not Required by the Clean 

Water Act.

The March 13, 2009 draft of the Tentative 

Order imposes on Permittees for the first time 

the concept of “Municipal Action Levels” or 

“MALs.” Beginning in the fourth year after 

adoption of the permit, discharges from the 

MS4 that exceed the MALs (which are numeric 

concentration levels for designated pollutants) 

would give rise to a presumption that the 

Permittee was not complying with the MEP 

standard. In other words, the Permittee would 

be presumed to be in violation of the permit.  

The County objects to this significant new 

requirement for several reasons.

MAL language has been changed and new 

language is located in the Updates to the 

Tentative Order.  Langauge has been changed so 

the exceedance of a MAL does not give rise to 

the presumption that the Copermittee is not 

complying with the MEP standard.  Please see 

full response to Comment 33.
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33 4 MAL D 1. As Proposed, the Municipal Action Levels 

for Discharges from the MS4 Could Be 

Considered Numeric Effluent Limits Not 

Required by Federal

Law

First, to the extent the MALs are considered 

numeric effluent limitations, they are not 

required by the Clean Water Act. The Clean 

Water Act defines “effluent limitation” as “any 

restriction established by a State or [the U.S. 

EPA] on quantities, rates, and concentrations of 

chemical,  physical, biological, and other 

constituents which are discharged from point 

sources…” CWA § 502; 33 U.S.C. § 1362(11). 

The proposed MALs meet this definition. 

Because an exceedance of a MAL may result in 

a permit violation, the MALs represent a 

restriction on concentrations of designated 

constituents discharged from the MS4. Because 

they are expressed numerically rather than 

through narrative, they would be considered 

numeric effluent limitations.

The MAL language has been updated to reflect 

that an excursion above a MAL does not create a 

presumption that MEP is not being met.  

Instead, a MAL exceedance is to be used by the 

Copermittee as an indication that the MS4 storm 

water discharge point is a definitive "bad actor," 

and the result from the monitoring needs to be 

considered as part of the iterative process for 

reducing pollutants in storm water to the MEP.  

A MAL is not a restriction on a quantity, rate or 

concentration, but is a level at which actions that 

further reduce pollutants from that discharge 

point need to be evaluated in order to reduce 

storm water pollutants to the MEP. Thus, MALs 

are not effluent limitations as defined by the 

CWC or CWA.  This is further discussed in the 

updated Supplemental Fact Sheet.

The approach of using "action levels" is 

consistent with recommendations made by 

USEPA in their Interim Permitting Approach for 

Water Quality-Based Effluent Limitations in 

Storm Water Permits, dated August 26, 1996:

"Under the Clean Water Act(CWA) and NPDES 

regulations, permitting authorities may employ a 

variety of conditions and limitations in storm 

water permits, including best management 

practices, performance objectives, narrative 

conditions, monitoring triggers, action levels 

(e.g., monitoring benchmarks, toxicity reduction 

evaluation action levels), etc., as the necessary 

water-quality based limitations, where numeric 

water quality based effluent limitations are 

determined to be unnecessary or infeasible".  As 

such, these action levels are not considered 

numeric water quality-based effluent limits.

It should be noted that a purpose of monitoring, 

required under this and previous Orders, is to aid 

in the evaluation of implemented programs and 

BMPs in reducing pollutants in storm water 

discharges to the MEP.  The tentative 

Monitoring and Reporting Program states:

A. This Receiving Waters and Urban Runoff 

Monitoring and Reporting Program is intended 

to meet the following goals:

2.Measure and improve the effectiveness of the 

Permittees’ urban runoff management programs;

3.Assess the chemical, physical, and biological 

impacts to receiving waters resulting from  

runoff discharges;

4.Characterize runoff discharges; 

5.Identify sources of specific pollutants;

6.Prioritize drainage and sub-drainage areas that 

need management actions;

9.Provide information to implement required 

BMP improvements

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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34 4 MAL D The Clean Water Act does not require that MS4 

permits include numeric effluent limitations.  

Instead, MS4 permits “shall require controls to 

reduce the discharge of pollutants to the 

maximum extent practicable, including 

management practices, control techniques and 

system, design and engineering methods…” 

CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 

1342(p)(3)(B)(iii). In other words, discharges 

from the MS4 must meet the so-called “MEP” 

standard. Unlike other technology-based 

standards, the MEP standard is not defined in 

the Clean Water Act or in federal regulations. It 

is intended to be flexible, to allow the 

development of site-specific permit conditions 

based on the best professional judgment of the 

permit writer. See, e.g., 55 Fed. Reg. 47989, 

48038 (Nov. 16, 1990); 64 Fed. Reg. 68721, 

68754 (Dec. 8, 1999); U.S. EPA Region IX, 

Storm Water Phase I MS4 Permitting: Writing 

More Effective, Measurable Permits (February 

2003).

Please see response to comment 33.

35 4 MAL D The Clean Water Act also provides that MS4 

permits include “other provisions as [U.S. EPA] 

or the State determines appropriate for the 

control of [ ] pollutants” discharged from the 

MS4.  CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 

1342(p)(3)(B)(iii). Case law has interpreted this 

language to allow, but not require, U.S. EPA or 

a State to impose requirements in MS4 permits 

that go beyond the MEP standard, such as 

numeric effluent limits. See, e.g., Defenders of 

Wildlife v. Browner, 191 F.3d 1159, 1166-67 

(9th Cir. 1999); Building Industry Association 

of San Diego County v. State Water Resources 

Control Board, 124 Cal.App.4th 866, 885-86 

(2005). In other words, the MEP standard is the 

statutory floor for MS4 permits.  MS4 permits 

must require that discharges from the MS4 

meet the MEP standard.  The Clean Water Act 

allows, but does not require, MS4 permits to 

include requirements more stringent than the 

MEP standard.  Therefore, to the extent the 

MALs are considered numeric effluent 

limitations, more stringent than what is 

required by the MEP standard, they are not 

required by the Clean Water Act.

Please see response to comment 33.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

36 4 MAL D 2. Defining MEP in Terms of the MALs is 

Inconsistent with Established State and Federal 

Guidance.

To the extent the MALs are defining MEP 

rather than imposing requirements that go 

beyond MEP, they also are inappropriate.  As 

proposed, the Tentative Order provides that if a 

discharge exceeds a MAL, it will be presumed 

that the Permittee has not met the MEP 

standard. In other words, at a minimum, the 

MAL for a given pollutant represents MEP.  

This is inconsistent with federal and state 

guidance on the MEP standard.

Please see response to comment 33.
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37 4 MAL D As discussed above, the MEP standard is not 

defined by the Clean Water Act or by U.S. 

EPA. After its initial experience with the MEP 

standard as implemented through the Phase I 

MS4 permits, U.S. EPA provided additional 

guidance as to the standard in the preamble to 

its Phase II regulations for small MS4s: EPA 

has intentionally not provided a precise 

definition of MEP to allow maximum flexibility 

in MS4 permitting. MS4s need the flexibility to 

optimize reductions in storm water pollutants 

on a location-by-location basis. EPA envisions 

that this evaluative

process will consider such factors as conditions 

of receiving waters, specific local concerns, and 

other aspects included in a comprehensive 

watershed plan. Other factors may include MS4 

size, climate, implementation schedules, current 

ability to finance the program, beneficial uses 

of receiving water, hydrology, geology, and 

capacity to perform operation and maintenance. 

The pollutant reductions that represent MEP 

may be different for each small MS4, given the 

unique local hydrologic and geologic concerns 

that may exist and the differing possible 

pollutant control

strategies. . . . EPA envisions application of the 

MEP standard as an iterative process.  MEP 

should continually adapt to current conditions 

and

BMP effectiveness and should strive to attain 

water quality standards. Successive iterations of 

the mix of BMPs and measurable goals will be 

driven by the objective of assuring maintenance 

of water quality standards. . . . 64 Fed. Reg. at 

p. 68754.

Please see response to comment 33.

Furthermore, proposed changes to the Tentative 

Order include a requirement  to update MALs to 

include end-of-pipe storm water montoring data, 

thus creating a more localized dataset, which is 

the approach preferred by the 206 Blue Ribbon 

report.  It is expected that utilizing local data 

will create MALs that more closely reflect the 

MEP standard for Copermittees, which may 

result in MALs that are higher and/or lower 

based upon local conditions.

38 4 MAL D Similarly, the State Water Board has not 

defined the MEP standard. However, it too has 

provided guidance that emphasizes the flexible 

nature of the standard:  If, from [a] list of 

BMPs, a permittee chooses only a few of the 

least expensive methods, it is likely that MEP 

has not been met.

On the other hand, if a permittee employs all 

applicable BMPs except those where it can 

show that they are not technically feasible in 

the locality, or whose cost would exceed any 

benefit to be derived, it would have met the 

standard.  MEP requires permittees to choose 

effective BMPs, and to reject applicable BMPs 

only where other effective BMPs will serve the 

same purpose, the BMPs would not be 

technically feasible, or the cost would be 

prohibitive.  State Water Board Order WQ 

2000-11 at p. 20.  In light of this state and 

federal guidance, it is inappropriate for the 

Tentative Order to attempt to define MEP for a 

given pollutant with a numeric concentration, 

i.e., a MAL.  For the above reasons, the County 

requests that Section D be removed from the 

next draft of the Tentative Order.

Please see response to comment 33.
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39 4 NEL E B. The Proposed Numeric Effluent Limits For 

Discharges of Non-Stormwater From The MS4 

Are Not Supported By Federal Law.

1. The Clean Water Act Requires That MS4 

Permits Include Requirements To “Effectively 

Prohibit” Discharges Of Non-Storm Water Into 

The MS4

And Controls To Reduce The Discharge Of 

Pollutants From The MS4 To The Maximum 

Extent Practicable; The Act Does Not Require 

That Non

Stormwater Discharges From The MS4 Meet 

Numeric Effluent Limitations.

The Tentative Order would explicitly impose 

numeric effluent limits (NELs) on discharges 

from MS4s. Section C incorporates NELs for 

non-stormwater dry weather discharges into 

receiving waters. The Tentative Order provides 

no legal authority for imposing this new and 

significant

requirement. The Supplemental Fact Sheet 

simply states that because Permittees’ past 

efforts at controlling pollutants in non-

stormwater discharges have been ineffective, 

NELs on those pollutants are necessary. To the 

extent there is legal authority for imposing 

NELs on nonstormwater discharges from the 

MS4, it is not found in the Clean Water Act.

The Clean Water Act (CWA) employs the 

strategy of prohibiting the discharge of any 

pollutant from a point source unless the 

discharger of the pollutant(s) obtains a NPDES 

permit pursuant to Section 402 of the Clean 

Water Act.  The discharge of storm water and 

non-storm water from an MS4 system is 

considered a discharge from a point source.  

In 1987 the CWA was amended to include 

provisions that specifically concerned NPDES 

permitting requirements for storm sewer 

discharges from the MS4.  Section 402(p), for 

Municipal and Industrial Stormwater 

Discharges, regulates the discharge of storm 

water from a point source (e.g. the municipal 

separate storm sewers).  Storm water means 

storm water runoff, snowmelt runoff, and 

surface runoff and drainage (related to 

precipitation events, see 40 CFR 122.26(b)(13) 

and 55 Fed Reg 47995-96).

Section 402(p)(3)(B), permit requirements for 

municipal discharges, states that municipal 

storm water NPDES permits:

“(i) may be issued on a system- or jurisdiction-

wide basis;

(ii) shall include a requirement to effectively 

prohibit non-stormwater discharges into the 

storm sewers; and

(iii) shall require controls to reduce the 

discharge of pollutants to the maximum extent 

practicable, including management practices, 

control techniques and system, design and 

engineering methods, and such other provisions 

as the Administrator or the State determines 

appropriate for the control of such pollutants.”

Thus, non-storm water discharges into, through 

and thus from the MS4 are not covered under 

402(p)(3)(B)(iii), as they are required to be 

effectively prohibited, not reduced to the 

maximum extent practicable.  This is, in effect, a 

narrative prohibition of discharge.  The Federal 

Register (Vol. 55, No. 222, page 47995) 

provides further clarification regarding non-

storm water discharges, defined as “Illicit 

Discharges”:

“Today’s rule defines the term “illicit discharge” 

to describe any discharge through a municipal 

separate storm sewer system that is not 

composed entirely of storm water and that is not 

covered by an NPDES permit.  Such illicit 

discharges are not authorized under the Clean 

Water Act.  Section 402(p(3)(B) requires that 

permits for discharges from municipal separate 

storm sewers require the municipality to 

“effectively prohibit” non-storm water 

discharges from the municipal separate storm 

sewer…Ultimately, such non-storm water 

discharges through a municipal separate storm 

sewer must either be removed from the system 

or become subject to an NPDES permit.”

The Federal Register (47995-47996) goes on to 

state that:

“Congress did not intend that the term storm 

water be used to describe any discharge that has 

a de minimis amount of pollutants, not did it 

intend for section 402(p) to be used to provide a 
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moratorium from permitting other non-storm 

water discharges.”

Those wishing to continue non-storm water 

discharges into (and thus through and from) the 

MS4 are required to obtain coverage under a 

separate NPDES permit, pursuant to section 

402, not 402(p).  The federal regulations (40 

CFR 122.26(d)(vi)(2)(B)) require that the 

municipal separate storm sewer discharger:

“Prohibit through ordinance, order or similar 

means, illicit discharges to the municipal 

separate storm sewer.”  

However, the Federal Register (55, page 48037) 

and 40 CFR 122.26(d)(iv)(B) clarifies that 

certain components and categories of discharges 

are not required to be prohibited.  The Code of 

Federal Regulations requires the discharger have:

“…a program, including inspections, to 

implement through ordinance, orders or similar 

means to prevent illicit discharges to the 

municipal separate storm sewer system; this 

program shall address all types of illicit 

discharges, however, the following category of 

non-storm water discharges or flows shall only 

be addressed where such discharges are 

identified by the municipality as sources of 

pollutants to the United States: water line 

flushing, landscape irrigation, diverted stream 

flows, rising ground waters, uncontaminated 

groundwater infiltration (as defined at 40 CFR 

35.2005(20) to separate storm sewers, 

uncontaminated pumped groundwater,…”

As such, the identification of any of these 

categories as a source of pollutants requires 

them to be addressed as illicit discharges, which 

are not authorized under the CWA, and are 

required to be “effectively prohibited” via 

ordinance, order or similar means.

Separate permits for discharges to the municipal 

storm sewer system can be obtained.  The 

Federal Register (55, page 48037) states that:

“Permits for such discharges must meet 

applicable technology-based and water quality-

based requirements of Sections 402 and 301 of 

the CWA.  If the permit for a non-storm water 

discharge to a municipal separate storm sewer 

contains water quality-based limitations, then 

such limitations should generally be based on 

meeting applicable water quality standards at the 

boundary of the State established mixing zone 

(for States with mixing zones) located in the 

receiving waters of the United States.”

The Regional Board and State Board have issued 

multiple permits for non-storm water discharges 

into MS4 systems, including R9-2008-0002 

(extracted groundwater), R9-2002-0020 

(hydrostatic discharge) and 2006-008 DWQ 

(utility vaults), pursuant to section 402 of the 

CWA.  These discharges are required to meet 

limitations upon discharge into the MS4 system.

The Federal Register (55, page 48037) provides 

additional clarification on how non-storm water 

discharges from the MS4 are to be regulated:

“Conveyances which continue to accept other 

“non-storm water” discharges (e.g. discharges 

without an NPDES permit) with the exceptions 
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noted above (exempted discharges that are not a 

source of pollutants) do not meet the definition 

of municipal separate storm sewer and are not 

subject to 402(p)(B) of the CWA unless such 

discharges are issued separate NPDES permits.  

Instead, conveyances which continue to accept 

non-storm water discharges which have not been 

issued separate NPDES permits are subject to 

sections 301 and 402 of the CWA.”

As such, non-storm water discharges that occur 

are not subject to the MEP standard under 

402(p), as 402(p) is for storm water discharges.  

Any non-storm water discharges from the MS4 

that occur are:

i) illicit discharges; 

ii) exempted categories that are not a source of 

pollution; and/or

iii) discharges subject to a separate NPDES 

permit under section 402 of the CWA.  

Owners and operators of the MS4 (dischargers) 

cannot passively receive discharges from third 

parties (Federal Register 68766) and thus are 

responsible for the discharge of non-storm water 

from their MS4, and the discharge of non-storm 

water from the MS4 that is a source of pollutants 

is considered an illicit discharge, which is not 

authorized under the CWA.  Such discharges are 

required to be prohibited or subject to a NPDES 

permit under section 402 of the CWA.  They are 

not to be reduced to the maximum extent 

practicable under 402(p)(B)(iii).

 

For the last 19 years, Southern Orange County 

NPDES permits for discharges of runoff (non-

storm water and storm water) have required 

Copermittees (dischargers) to prohibit non-storm 

water discharges into (thus through and from) 

their MS4 systems, implement a program to 

prevent illicit discharges, and monitor to identify 

illicit discharges and exempted discharges that 

are a source of pollution.  These measures are 

considered Best Management Practices (BMPs), 

are required under 402(p), and are considered by 

USEPA to be an interim approach to permitting 

non-storm water discharges from the MS4 in 

accordance with section 402 of the CWA.

For NPDES permits under 402 of the CWA, the 

Code of Federal Regulations (122.44(k)) clarify 

that a discharger may utilize BMPs to control or 

abate the discharge of pollutants when:

“(1) Authorized under section 304(e) of the 

CWA for the control of toxic pollutants and 

hazardous substances from ancillary industrial 

activities;

(2) Authorized under section 402(p) of the CWA 

for the control of storm water discharges;

(3) Numeric limits are infeasible; or

(4) The practices are reasonably necessary to 

achieve effluent limitations and standards or to 

carry out the purposes and intent of the CWA.”

As BMPs have been utilized by the discharges 

for the past 19 years, the Regional Board has 

evaluated (in accordance with 40 CFR 

122.44(d)(1)) past and existing controls (BMPs), 

non-storm water effluent monitoring results, the 

sensitivity of the species in receiving waters (e.g. 

endangered species), and the potential for 
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effluent dilution, and has determined that BMPs 

are not sufficient to protect water quality 

standards as non-storm water discharges from 

the MS4 continue to cause, have the reasonable 

potential to cause, or contribute to excursions 

above applicable water quality criteria.  Thus, 

numeric effluent limitations have been 

established in accordance with federal 

regulations under 40 CFR 122.44 to control the 

discharge of pollutants to protect water quality 

standards (see the updated Supplemental Fact 

Sheet for further information).

40 4 NEL E The Clean Water Act very clearly defines the 

discharge requirements for permits for 

discharges from municipal storm sewers (i.e., 

MS4s permits). Such permits may be issued on 

a system or jurisdiction-wide basis, must 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewer, and must require controls to reduce the 

discharge of pollutants from the storm sewer to 

the maximum extent practicable. CWA § 

402(p)(3)(B); 33 U.S.C. § 1342(p)(3)(B). It is 

the discharge of pollutants from the MS4, 

regardless of whether they are in stormwater or 

non-stormwater, which must be reduced to the 

maximum extent practicable. Section 402(p) of 

the Clean Water Act does not distinguish 

between wet weather and dry weather 

discharges. Thus the Clean Water Act does not 

require or provide authority for imposing NELs 

on the discharge of non-stormwater from MS4s.

Please see response to comment 39.  As detailed 

in the response to comment no. 39, CWA  § 

402(p) pertains to 'storm water.'  The very title of 

the section is "Municipal and Industrial 

Stormwater."

41 4 NEL E 2. The Federal Stormwater Regulations 

Implement the Clean Water Act’s “Effective 

Prohibition” Requirement.

Nor do the federal stormwater regulations 

impose separate requirements on discharges of 

nonstormwater from the MS4. Instead, tracking 

the Clean Water Act language, the federal 

regulations and preamble impose specific 

requirements as to how Permittees are to 

address non-stormwater discharges into the 

MS4 (i.e., “effectively prohibited”). The 

regulations use the term “illicit discharge,” 

which means any discharge to the MS4 that is 

not composed entirely of stormwater, except 

discharges pursuant to a separate NPDES 

permit and discharges resulting from fire 

fighting activities. 40 C.F.R. § 122.26(b)(2). 

Permittees must have a program to prevent 

illicit discharges into the MS4. 40 C.F.R. § 

122.26(d)(2)(iv)(B)(1). The regulations also 

require Permittees to address “improper 

disposal” into the MS4 of used oil and toxic 

materials through educational activities on the 

proper management and disposal of these 

materials. 40 C.F.R. § 122.26(d)(2)(iv)(B)(6).

Section 402(p) of the Clean Water Act is 

specifically for municipal and industrial storm 

water discharges (see response to Comment 39).  

Section 402(p) does include a requirement that 

permits include a limitation on non-storm water 

discharges into the MS4 (zero discharge), unless 

those discharges into the MS4 are covered under 

a separate NPDES permit under Section 402 of 

the Clean Water Act, or are exempted and not a 

source of pollutants (40 CFR 122.26(d)).  As 

discussed in the updated Supplemental Fact 

Sheet, non-storm water discharges from the MS4 

are likely to contain pollutants that cause or 

threaten to cause an exceedance of the water 

quality standards, as outlined in the Regional 

Board’s Water Quality Control Plan for the San 

Diego Basin.  As such, to prevent the discharge 

of non-storm water from causing or contributing 

to a condition of pollution in the receiving 

waters, appropriate limitations have been 

included that ensure the effective prohibition of 

non-storm water discharges into the MS4 and 

identify any exempted discharges that are a 

source of pollution and need to be addressed as 

illicit discharges through prohibition.

Draft Response to Comments R9-2009-0002 Page 25 of 198

0005763



Comment

No. Commenter Subject Section Specific Comment Comment Response

42 4 NEL E U.S. EPA (and presumably Congress) was very 

aware of the problem that discharges of 

nonstormwater into the MS4 could create. 

However, rather than imposing on MS4 owners 

and operators (e.g., Permittees) numeric limits 

on the discharge of non-stormwater from the 

MS4, the federal scheme requires that the 

owners/operators of such non-stormwater 

discharges obtain NPDES permits to discharge 

into the MS4. Permits for such discharges must 

meet applicable technology-based and water-

quality based requirements of the Clean Water 

Act. By comparison, as part of the MEP 

standard applicable to discharges of all 

pollutants from the MS4 (regardless of whether 

in stormwater or non-stormwater), the 

owner/operator of the MS4 must develop a 

program to prevent illicit discharges into the 

MS4.

The Regional Board acknowledges that USEPA 

(and presumably US Congress) was indeed 

aware of the problem that non-storm water 

discharges into the MS4 could create.  The 

Regional Board contends that the federal 

regulations under 40 CFR 122.26(d) are clear, 

and any discharge of non-storm water that is a 

source of pollutants is required to be addressed 

as an illicit discharge.  Such discharges are not 

subject to MEP.  Please see response to 

Comment 39 and the Supplemental Fact Sheet 

for further discussion.

43 4 NEL E The Supplemental Fact Sheet suggests that 40 

C.F.R. § 122.44(k) somehow requires the 

imposition in MS4 permits of NELs for the 

discharge of non-stormwater from the MS4. 

That is not correct. As discussed above, the 

only standard applicable to discharges from an 

MS4 is the Clean Water Act-mandated MEP 

standard. Section 122.44(k) simply provides 

that BMPs are to be included in NPDES 

permits generally when authorized under Clean 

Water Act section 402(p) or when NELs are 

infeasible. It says nothing about requiring NELs 

in MS4 permits.

The supplemental fact sheet has been clarified to 

explain that Copermittees are using Best 

Management Practices to attain the requirement 

of effective prohibition (zero discharge) for non-

storm water illicit discharges into, through and 

from the MS4 system.  Discharges of non-storm 

water from the MS4 are not subject to the MEP 

standard under 402(p), which is specifically for 

discharges of storm water from the MS4 (see 

response to Comment 39 and Supplemental Fact 

Sheet).  Instead, discharges of non-storm water 

to waters of the United States are regulated 

under Section 402 of the Clean Water Act.  

Thus, federal regulations under 40 CFR 

122.44(k) are applicable to non-storm water 

discharges.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, and are not unfunded mandates. 

Please see comments #155 and 165.
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44 4 NEL E 3. Non-Stormwater Discharges Into The MS4 

May Be Controlled By Separate NPDES 

Permits For The Discharger Of The Non-

Stormwater.

To the extent discharges of non-stormwater into 

the MS4 are permitted under separate NPDES 

permits, the Permittees likely have no control 

over the pollutants, or pollutant concentrations, 

discharged from the MS4. Depending on the 

terms of the non-stormwater NPDES permits, 

the discharge from the MS4 may or may not 

meet the proposed effluent limits in Section C 

of the Tentative Order. Permittees cannot be 

held strictly responsible for meeting numeric 

limits when they have no control over such 

discharges.

For the above reasons, the County requests that 

Section C be removed from the next draft of the 

Tentative Order.

As owners and operators of the MS4 system, the 

Copermittees are required to prohibit non-storm 

water discharges, can prohibit exempted 

discharges and can prohibit discharges subject to 

a separate NPDES permit from entering their 

MS4 system.  Copermittees have control over 

such discharges into their MS4 and cannot 

passively receive discharges from third parties 

(Federal Register 68766).  Non-storm water 

point source discharges, including those into 

MS4s, are subject to Section 402 of the Clean 

Water Act.  For example, Order R9-2008-0002, 

for discharges of groundwater into surface 

waters, requires water-quality based effluent 

limitations be met for discharges entering 

surface waters, including via the MS4 system, 

and requires the groundwater discharger to 

obtain permission from the owner and operator 

of the MS4 prior to discharge into, and thus 

from, the MS4 system.  This Order (R9-2008-

0002) applies to multiple non-storm water 

discharges that are currently exempted at 40 

CFR 122.26(d).  

Discharges that are subject to a separate NPDES 

permit are required to discharge into the MS4 as 

if that MS4 is a surface water with associated 

water quality standards.  Thus, the Copermittees 

resulting non-storm water discharge, from 

allowing the non-storm water discharge under a 

separate NPDES permit to enter the MS4,  

should result in a MS4 discharge at a level 

which will not cause excursions above effluent 

limitations in the Tentative Order.  Those 

limitations are based upon the same water 

quality standards under CWA 402.  The 

requirements of Section C.1 of the Tentative 

Order recognize that other, permitted sources 

could be discharging into the MS4.  That is why 

the section is written to provide for an 

investigation of the source of the discharge to 

occur after an exceedances of an NEL is found.  

Please see response to Comment 39 and the 

Supplemental Fact Sheet for further discussion.

45 4 Retrofitting F.3 T.O. Section F.3.d. As drafted, Permittees could 

meet the new retrofitting requirements of 

Section F.3.d and still be in violation of the 

Order if, among other things, they didn’t also 

solve chronic flooding problems.

Comment noted, the language has been changed 

to "address chronic flooding problems". 

Although considered a goal of the retrofitting 

requirement, the draft Tentative Order does not 

set an enforceable timeframe to achieve this goal 

in Section F.3.d.
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46 4 Retrofitting F.3. Aside from the breadth of the new 

requirements, the County objects to the retrofit 

provision to the extent it would be 

impracticable and incredibly onerous (if 

possible at all) to implement and is not required 

by the Clean Water Act. To the extent such a 

provision is appropriate in an MS4 permit, it 

must be clear that Permittees may have no 

means of compelling private property owners to 

retrofit their existing developments.1 Proposed 

section F.3.d.(3), which says that Permittees 

“must” require select developments to 

implement retrofitting activities, and section 

F.3.d.(4), which talks about “requiring 

retrofitting on existing development,” should be 

revised accordingly. And since Permittees 

cannot force owners to retrofit their 

developments, it makes little sense to require 

Permittees to identify existing developments 

that are sources of pollutants and then evaluate 

and rank them to prioritize retrofitting as 

sections F.3.d(1) and (2) would do.  Without 

legal support for the retrofitting requirement 

and unless the requirement is substantially 

revised to reflect that it would be largely a 

voluntary program, the County requests that 

Section F.3.d be removed from the next draft of 

the Tentative Order.

The requirement to retrofit is consistent with the 

federal regulations and the Clean Water Act.  

The Clean Water Act in section 402(p)(3)(B)(ii-

iii) states "Permits for discharges from 

municipal storm sewers shall require controls to 

reduce the discharge of pollutants [in storm 

water] to the maximum extent practicable, 

including management practices, control 

techniques and system, design and engineering 

methods, and such other provisions as the 

Administrator or the State determines 

appropriate for the control of such pollutants."  

Retrofitting existing development is an 

appropriate management practice and control 

technique that includes design and engineering 

methods.

Since this provision seeks to reduce impacts 

from storm flows, the permiit language has been 

modified to reflect the maximum extent 

practicable standard.  The Regional Board 

realizes that Copermittees cannot force owners 

to retrofit their developments, hence the 

inclusion of section F.3.d.(4).  By identifying 

these sites, the Copermittees are prepared to 

reach out to the landowners and prioritize their 

program for education, demonstration projects, 

public and private partnerships, and subsidized 

retrofitting projects.  Also by identifying these 

privately held areas for retrofitting, the 

Copermittees are prepared in the event that the 

landowner decides to retrofit, or to reach out to 

the new landowner in the event that the property 

changes ownership.

The key word in Section F.3.d.3 is the word 

“select.”  The Copermittees must only consider a 

retrofit project in that years work plan after 

conducting the evaluation and rankings of 

Section F.3.d.4.  If a retrofit project ranks as one 

of the top work plan priorities in the process 

identified in Sections G.3 and J.4 the 

Copermittees must implement the selected 

retrofit project. Section F.3.d.3 is revised to 

reflect this intent.
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47 4 Urban Runoff General Without explanation, the Tentative Order 

universally deletes the word “urban” from 

everywhere it formerly modified the word 

“runoff” (and sometimes the term 

“Stormwater”). Thus Jurisdictional Urban 

Runoff Management Plans (JURMPs) are now 

simply Jurisdictional Runoff Management 

Plans (JRMPs). The Standard Urban Storm 

Water Mitigation Plan or SUSMP is now just 

the Standard Stormwater Mitigation Plan or 

SSMP. Staff has indicated that this universal 

change was intended to clarify that Permittees 

are responsible not just for urban runoff that is 

discharged from their MS4s, but all runoff.

Even if “urban runoff” is not defined in the 

Clean Water Act or federal stormwater 

regulations, it is clear that it is urban runoff that 

is the problem the federal regulations seek to 

address.  Stormwater runoff from natural, 

undeveloped land generally does not create 

water quality problems.

Regulation of stormwater has always focused 

on urban runoff. After the 1972 amendments to 

the Federal Water Pollution Control Act (aka 

the Clean Water Act) began regulating point 

source discharges of industrial process 

wastewater and municipal sewage, “it became 

evident that more diffuse sources (occurring 

over a wide area) of water pollution, such as 

agricultural and urban runoff were also major 

causes of water quality problems.” 55 Fed. Reg. 

at p. 47991.  Because agricultural stormwater 

discharges are statutorily exempt from the 

NPDES program, the focus turned to urban 

runoff. Id. “[I]t is the intent of EPA that 

[stormwater] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county.” 

Id. at p. 48041.

The supplemental fact sheet explains the 

rationale behind the removal of the term "urban 

runoff."  Among other reasons, this is consistent 

with federal regulations (40 CFR 122.26).  The 

Copermittees are responsible for all discharges 

from their MS4 whether from an urban, 

suburban, or semi-rural land use.  By owning 

and operating the MS4 system, the Copermittee 

is responsible for the discharge from the MS4 

and cannot passively receive discharges from 

third parties (Federal Register 68766).  We agree 

that storm water runoff from natural, 

undeveloped land generally does not create 

water quality problems.  The draft Tentative 

Order does regulate discharges from the 

Copermittee's MS4 system, as such, the 

Copermittee's cannot simply blame the nature of 

their discharge on upstream contributions 

outside of their control; again, the Copermittees 

cannot passively receive discharges from third 

parties.  The Copermittees are required to 

address storm water discharges from third 

parties to the MEP.

The term "urban runoff" was well known to the 

authors of the Clean Water Act and the federal 

storm water regulations as evidenced in the 

discussion of the final rule for the phase 1 

regulations (Federal Register Vol. 55, No. 222, 

November 16, 1990) and the discussion of the 

final rule for the phase 2 regulations (Fed. Reg. 

Vol. 63, No. 235, December 8, 1999).  Yet, the 

regulatory authors deliberately chose not to use 

the term "urban runoff" in the codified Phase 1 

regulations (40 CFR 122.26).

The term "urban" has been legally defined by the 

US Census Bureau as an area with a population 

density of at least 1,000 people per square mile 

(55 FR 42592, October 22, 1990).   The phase 2 

regulations for MS4 discharges use this 

definition of "urban" in determining permittees 

in urbanized areas.  Contrary to phase 2, the 

phase 1 MS4 discharge regulations require 

NPDES permits for all MS4 discharges in the 

defined regulatory areas, including Orange 

County.  The discussion in the federal register 

makes clear that the intent is to regulate all MS4 

discharges and not just MS4 discharges from 

urban areas.

Although, the Commenter quoted the federal 

register as saying "[I]t is the intent of EPA that 

[storm water] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county."  

The full text of the Federal Register states, 

"While permits issued for these municipal 

systems will cover municipal systems discharges 

in unincorporated portions of the county, it is 

the intent of EPA that management plans and 

other components of the programs focus on the 

urbanized and developing areas of the county." 

(Fed. Reg. Vol. 55, No. 222, November 16, 

1990, 48041)  Although the Tentative Order 

does cover all MS4 discharges, including 

discharges not in an urban area, the Regional 

Board expects the Copermittees to focus on the 

urbanized and developing areas within their 

Draft Response to Comments R9-2009-0002 Page 29 of 198

0005767



Comment

No. Commenter Subject Section Specific Comment Comment Response

jurisdiction.  This focus will be a natural 

outgrowth of their program, because the 

urbanized areas will have more population and 

development that will require more education, 

BMPs, and complaint response.

The federal register goes on in several places 

clarifying that the intent of the regulations is to 

cover all MS4 discharges within the permitted 

area. "[The regulations] will result in discharges 

from separate storm sewer systems serving State 

highways and other highways through storm 

sewers … in unincorporated portions of 

specified counties being included as part of the 

large or medium municipal separate storm sewer 

systems, since all municipal separate storm 

sewers within the boundaries of these political 

entities are included.” (55 FR. 48041) and “The 

definition [of MS4] provides that all systems 

within a geographical area including highways 

and flood controls will be covered, thereby 

avoiding fragmented and ill-coordinated 

programs.” (ibid 48043)

The removal of the term "urban runoff" is 

consistent with the code of federal regulations 

regarding storm water.  In addition, removing 

the term "urban runoff" is consistent with the 

Los Angeles Regional Board's recently adopted 

MS4 permit for Ventura County and consistent 

with the State Board's MS4 permit for the 

California Department of Transportation.

Furthermore, this change is supported by the 

USEPA (please see Comment No. 306).
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48 4 Urban Runoff General This emphasis on urban runoff is reflected in 

the foreword to the 1982 Final Report of EPA’s 

Nationwide Urban Runoff Program (NURP):

The possible deleterious water quality effects of 

nonpoint sources in general, and urban runoff 

in particular, were recognized by the Water 

Pollution Control Act Amendments of 1972. 

Because of uncertainties about the true 

significance of urban runoff as a contributor to 

receiving water quality problems, Congress 

made treatment of separate stormwater 

discharges ineligible for Federal funding when 

it enacted the Clean Water Act in 1977. To 

obtain information that would help resolve 

these uncertainties, the Agency established the 

Nationwide Urban Runoff Program (NURP) in 

1978. This five year program was designed to 

examine such issues as:

• The quality characteristics of urban runoff, 

and similarities or differences at different urban 

locations;

• The extent to which urban runoff is a 

significant contributor to water quality 

problems across the nation; and

• The performance characteristics and the 

overall effectiveness and utility of management 

practices for the control of pollutant loads from 

urban runoff.

NURP Report at p. iii. According to the NURP 

Report, as early as 1964 the federal government 

had become concerned about identified 

pollutants in urban runoff and concluded that 

there may be significant water quality problems 

associated with stormwater runoff. NURP 

Report at p. 2-1.

Please see further discussion on comment 47.

49 4 Urban Runoff F.3 The focus on urban runoff also is reflected in 

U.S. EPA’s website where, on its NPDES 

Stormwater FAQ page, U.S. EPA states that the 

“NPDES stormwater permit regulations, 

promulgated by EPA, cover the following 

classes of stormwater discharges on a 

nationwide basis:

• Operators of MS4s located in "urbanized 

areas" as delineated by the Bureau of the 

Census,

• Industrial facilities in any of the 11 categories 

that discharge to an MS4 or to waters of the 

United States; all categories of industrial 

activity (except construction) may certify to a 

condition of "no exposure" if their industrial 

materials and operations are not exposed to 

stormwater,

thus eliminating the need to obtain stormwater 

permit coverage,

• Operators of construction activity that 

disturbs 1 or more acres of land; construction 

sites less than 1 acre are

covered if part of a larger plan of development.  

See U.S. EPA’s web page at 

http://cfpub.epa.gov/npdes/faqs.cfm?program_i

d=6#302

(emphasis added).

The USEPA website mentioning "urbanized 

areas"  is referencing the text of the Phase 2 

MS4 regulatory language in CFR Section 122.32:

"As an operator of a small MS4, am I regulated 

under the NPDES storm water program? (a) … 

you are regulated if you operate a small MS4, … 

, and (1) Your small MS4 is located in an 

urbanized area …"

The draft Tentative Order is a phase 1 permit 

therefore the referenced language does not apply 

to the draft Tentative Order.  Instead, the phase 

1 regulations require permits for all MS4 

discharges within the designated area of Orange 

County."  Please see response to Comment No. 

47.
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50 4 Urban Runoff F.3 Finally, the urban runoff focus also is reflected 

in the San Diego Board’s own Basin Plan 

which discusses the problem of stormwater 

runoff in terms of urbanization and cites to the 

NURP report. See Basin Plan at pp. 4-78 &79.  

Because the focus of stormwater regulation is 

urban runoff and because the Tentative Order 

provides no compelling reason to remove the 

term “urban” from the permit (e.g., improved 

water quality), the County requests that the 

term be restored in the next draft of the 

Tentative Order.

The term "urban runoff" in the Basin Plan is 

used in a general sense as previously defined in 

MS4 permits, as being all flows in a storm water 

conveyance system and consists of the following 

components: (1) storm water (wet weather flows) 

and (2) non-storm water illicit discharges (dry 

weather flows).  In this definition of the term, it 

is not used to limit or distinguish between urban 

and non-urban MS4 systems; but rather only as a 

collective term regarding the discharge from 

such MS4 systems whether they be in a urban or 

non-urban area.  The term is not used in a strict 

regulatory capacity, as it would convey if used in 

the draft Tentative Order or the Code of Federal 

Regulations.   Please see response to Comment 

No. 47 for more discussion.

51 4 FETD F.3. The previous drafts of the Tentative Order 

proposed to regulate so-called FETDs – 

Facilities that Extract, Treat and Discharge to 

waters of the U.S. The current draft of the 

Tentative Order mentions these so-called 

FETDs but does not regulate them.2 To the 

extent such facilities discharge non-stormwater 

to the MS4, the County believes it is 

appropriate to regulate them as a category of 

non-stormwater discharges in Section B. of the 

Order. Under Section B, to the extent the 

discharge from a FETD is not a significant 

source of pollutants to waters of the U.S., 

Permittees would not be required to effectively 

prohibit the discharge. 

The following language, from the Santa Ana 

Regional Board’s current draft North County 

MS4 permit, could be added as Section B.5 of 

the Tentative Order:

5. Permittees shall effectively prohibit 

discharges from FETDs to the MS4 unless the 

following conditions are met:

a. The discharge must not contain pollutants 

added by the treatment process or in greater 

concentration than in the influent;

b. The discharge must not cause or contribute 

to downstream erosion;

c. The discharge must be in compliance with 

Section 404 of the Clean Water Act; and

d. Permittees conduct monitoring of the FETD 

discharge in accordance with the Monitoring 

and Reporting Program in Attachment E.

The County requests the above language be 

included in the next draft of the Tentative Order.

The Regional Board disagrees with the 

comment, which states that FETDs are not a 

source of pollutants and thus should be included 

as an exempted non-storm water discharge under 

Section B of the Order.  Section B of the Order 

requires that Copermittees prohibit discharges 

into the MS4, unless the discharge is specifically 

exempted (and not a source of pollutants) or 

subject to a separate NPDES permit.  FETDs 

extract from waters of the U.S., treat the 

extracted water and then return the treated water 

to waters of the U.S.  The activities from FETDs 

do not involve discharges into the MS4 system 

and thus are not subject to exempted 

categories.   FETDs are further discussed in the 

updated Supplemental Fact Sheet.  

The requirements suggested by the County are 

almost exactly the same as those contained in 

the previous version of this permit (no. R9-2008-

0001).  It was those very same provisions that 

the County argued were 'prohibitive' at the Feb 

2008 meeting.  Further, in written comments 

submitted on Jan 24, 2008, the County states 

that "...these requirements are not supported by 

law and will impose unnecessary burdens…" 

and that …"there is no basis for regulating 

FETDs under the federal NPDES permit 

program…"  The Counties Jan 08 letter again 

requested that "… the FETD requirements be 

deleted."  In partial response to these types of 

comments, the Regional Board Executive 

Officer informed the Board that FETDs be 

removed from the tentative Order and regulated 

either individually or in a separate general 

permit specific to FETDs.

Discharges from FETDs must meet water quality 

standards, including numeric water objectives 

for applicable beneficial uses in the receiving 

waters.  The Regional Board has consistenly 

stated  that regulating these discharging facilites 

as BMPs is an interim measure and that 

eventually a non-MS4 NPDES permit will be 

needed.  Any entity that withdraws water from a 

stream has total responsibility for the water's 

quality upon discharge to receiving waters.  If a 

FETD operator  wants to discharge to a stream, 

that water, like any other water, needs to be 

treated to a quality that supports all the stream's 

beneficial uses and will not cause the Basin Plan 

objectives for surface waters to be exceeded.

Draft Response to Comments R9-2009-0002 Page 32 of 198

0005770



Comment

No. Commenter Subject Section Specific Comment Comment Response

52 4 Overirrigation B Finding C.14 of the Tentative Order says that 

the Permittees have identified landscape 

irrigation, irrigation water, and lawn water as 

sources of pollutants to waters of the U.S.  

These three categories are exempt non-

stormwater discharges under the current 

permit.  Section B.2 of the Tentative Order 

removes these three categories from the list of 

exempt non-stormwater discharge categories.  

Removing the three categories would be 

inconsistent with the federal stormwater 

regulations.

The federal stormwater regulations include a 

list of categories of “exempt” non-stormwater 

discharges or flows. 40 C.F.R. § 

122.26(d)(2)(iv)(B)(1). Permittees’ illicit 

discharge and illegal disposal program must 

address these discharges or flows when they 

have been identified by Permittees as sources of 

pollutants to waters of the U.S. Id. The 

preamble to the federal regulations make clear 

that the illicit discharge program is meant to 

implement the Clean Water Act’s mandate that 

stormwater permits include a requirement to 

effectively prohibit nonstormwater discharges 

to the MS4. 55 Fed. Reg. at pp. 48037 and 

48055.

The preamble also makes clear that Permittees’ 

illicit discharge program need not prevent 

discharges of the “exempt” categories into the 

MS4 “unless such discharges are specifically 

identified on a case-by-case basis as needing to 

be addressed.” 55 Fed. Reg. at 47995. In other 

words, individual discharges within exempt 

categories must be addressed when the 

particular discharge is a source of pollutants to 

waters of the U.S. The federal regulations do 

not allow for removing entire categories of 

exempt non-stormwater discharges. U.S. EPA 

confirmed this case-by-case approach in its 

Guidance Manual for the Preparation of Part 2 

of the NPDES Permit Applications for 

Discharges from Municipal Separate Storm 

Sewer Systems  (November 1992) (“Part 2 

Guidance Manual”) where it states: If an 

applicant knows . . . that landscape irrigation 

water from a

particular site flows through and picks up 

pesticides or excess nutrients from fertilizer 

applications, there may be a reasonable 

potential for a storm water discharge to result in 

a water quality impact. In such an event, the 

applicant should contact the NPDES permitting 

authority to request that the authority order the 

discharger to the MS4 to obtain a separate 

NPDES permit (or in this case, the discharge 

could be controlled through the storm water 

management program of the MS4.)

Part 2 Guidance Manual at p. 6-33 (emphasis 

added).

Accordingly, the County requests that the 

landscape irrigation, irrigation water, and lawn 

water non-stormwater categories be restored in 

the next draft of the Tentative Order.

The Regional Board disagrees with the comment 

that:

 "The federal regulations do not allow for 

removing entire categories of exempt non-

stormwater discharges."

The Federal Register (as referenced in the above 

comment), in discussion of exempted categories 

of non-storm discharges states:

"in general, municipalities will not be held 

responsible for prohibiting some specific 

components of discharges or flows listed below 

through their municipal separate storm sewer 

system, even though such components may be 

considered non-storm water discharges, unless 

such discharges are specifically identified on a 

case-by-case basis as needing to be addressed." 

(55 Fed Reg 47995).   The Regional Board 

maintains that 40 CFR 122.26(d)(2)(iv)(B)(1) 

and the Federal Register are clear in discussion 

of "components" and "categories" of non-storm 

water discharges, and that the exempted 

components and categories of non-storm water 

discharges are required to be addressed through 

prohibition on a case-by-case basis, not on a 

discharger by discharger basis.  

The Federal Register further clarifies that once a 

category of exempted non-storm water 

discharges has been identified and prohibited, 

"operators of such non-storm water discharges 

need to obtain NPDES permits for these 

discharges under the present framework of the 

CWA..." as "such illicit discharges are not 

authorized under the CWA" (55 Fed Reg 47995, 

see response to Comment 39).  This is consistent 

with existing NPDES permits applicable to 

categories of discharges. 

Furthermore, in addition to the regulations under 

40 CFR 122.26(d), the Federal Register (55 Fed 

Reg 48037) clearly states that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate."

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, and are not unfunded mandates. 

Please see comments #155 and 165.
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53 4 Finding Finding “Runoff from an MS4” is inaccurate and likely 

confusing. It would be more accurate to 

describe runoff into an MS4 and a discharge 

from the MS4. The permit should track the 

language of the Clean Water Act, which 

requires that MS4 permits include requirements 

to effectively prohibit

non-stormwater discharges into the MS4 and to 

control the discharge of pollutants from the 

MS4 to the maximum extent practicable.

The Regional Board feels the use of runoff is not 

inaccurrate, as the tentative Order defines runoff 

as:

"All flows in a storm water conveyance system 

and consists of the following components: (1) 

storm water (wet weather flows) and (2) non-

storm water illicit discharges (dry weather 

flows)."

The Tentative Order does track the Clean Water 

Act, as Section B requires the effective 

prohibition of "non-storm water discharges."

Please see response to Comment No. 39 

regarding storm water and non-storm water 

discharges from the MS4.

54 4 Finding Finding This finding implies that discharges from the 

MS4 must strictly comply with water quality 

standards. That is not correct. The Clean Water 

Act requires that discharges meet the MEP 

standard. See, e.g., Defenders of Wildlife v. 

Browner, supra, 191 F.3d at pp. 1166-67.

On the issue of water quality standards, USEPA, 

the State Board, and the Regional Board have 

consistently maintained that MS4s must indeed 

comply with water quality standards.  Those 

water quality standards may be met with 

numeric effluent limits or by narrative effluent 

limits.  USEPA guidance on the matter, in fact 

requires that MS4 discharges comply with water 

quality standards.  In a letter to State Board 

dated January 21, 1998, the USEPA clarified 

that "EPA's NPDES permitting regulations 

include 40 CFR 122.44(d), which implements 

CWA Section 301(b)(1)(C).  Section 

122.44(d)(1)(i) provides that "[L]imitations 

must control all pollutants or pollutant 

parameters…which the Director determines are 

or may be discharged at a level which will cause, 

have the reasonable potential to cause or 

contribute to an excursion above any State 

Water Quality standard…"  This requirement 

clearly applies to all excursions above WQS."

Please see response to Comment No. 39 

regarding non-storm water discharges.  While 

implementation of the iterative BMP process is a 

means to achieve compliance with water quality 

objectives for storm water discharges, it does not 

shield the discharger from enforcement actions 

for continued non-compliance with water quality 

standards.

The commenter is correct in reading that the 

Clean Water Act does not explicitly require 

discharges to meet the MEP standard.  The 

decision in Defenders of Wildlife v. Browner, 

however, find that the Clean Water Act gives the 

administrator "the discretion to determine what 

pollution controls are appropriate.  Under that 

discretionary provision, the EPA has the 

authority to determine that ensuring strict 

compliance with state water-quality standards is 

necessary to control pollutants."

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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55 4 Finding Findings The inaccurate language of this finding, 

imposing different standards on wet weather 

and dry weather discharges, continues 

throughout the permit. The Clean Water Act 

does not require Permittees to reduce the 

discharge of pollutants from stormwater to the 

MEP. Rather, the requirement is to reduce the 

discharge of pollutants from the MS4 to the 

MEP (regardless of whether the discharge is of 

wet weather or dry weather flows). Similarly, 

the federal requirement is to eliminate illicit 

discharges into the MS4 (which if 

accomplished would largely eliminate dry 

weather flows from the MS4), not to eliminate 

pollutants in dry weather flows.

Please see response to Comment 39.

56 4 Finding Finding Under the Clean Water Act, discharges from 

the MS4 are required to meet the MEP 

standard.  To the extent the permit, when read 

with the Basin Plan, requires discharges to meet 

receiving water limitations, it must be a state 

law requirement.  This finding should be 

clarified accordingly.

Please see response to Comment 39 for 

clarification regarding applicability of MEP to 

non-storm water discharges.  Finding E.13 from 

the March 2009 Tentative Order has been 

removed, as it is redundant with Finding C.2, 

which states:

"Municipal storm water and non-storm water 

discharges are likely to contain pollutants that 

cause or threaten to cause a violation of the 

water quality standards, as outlined in the 

Regional Board's Water Quality Control Plan for 

the San Diego Basin (Basin Plan).  Storm water 

and non-storm water discharges are subject to 

the conditions and requirements established in 

the San Diego Basin Plan for point source 

discharges.  These water quality standards must 

be complied with at all times, irrespective of the 

source and manner of discharge."

57 4 prohibition A. Finding A.3 says the permit is consistent with 

the State Board’s precedential Order 99-05. 

However, the language in section A.3.b of the 

Order (which requires Permittees to continue 

the iterative process unless directed otherwise 

by the Executive Officer) is not consistent with 

Order 99-05 (which says Permittees do not 

have to repeat the process unless directed 

otherwise by the E.O.). Accordingly, Section 

A.3.b should be revised consistent with State 

Board Order 99- 05.

The Tentative Order has been modified to clarify 

that through adoption of this Tentative Order, 

the Executive Officer issues a standing order 

that the Copermittees must repeat the process 

until directed otherwise.  The language has been 

modified to conform with the rest of the permit.

58 4 ASBS A The Ocean Plan prohibition of discharges to 

ASBS is controversial. Moreover, it is a state 

law,

not federal requirement. Unless the Board can 

justify it in a MS4 permit, it should be deleted.

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.
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59 4 TMDL I The Clean Water Act does not require that an 

MS4 permit include numeric limits derived 

from waste load allocations (WLAs) in adopted 

TMDLs. To the extent the Tentative Order will 

implement such WLAs, compliance should be 

through the accepted iterative process for 

complying with water quality standards.

This Order addresses TMDLs through Water 

Quality Based Effluent Limits (WQBELs) that 

must be consistent with the assumptions and 

requirements of the WLA [40 CFR 

122.44(d)(1)(vii)(B) ] .  Federal guidance states 

that when adequate information exists storm 

water permits are to incorporate numeric water 

quality based effluent limitations (USEPA, 

Interim Permitting Approach for Water Quality-

Based Effluent Limitations in Storm Water 

Permits, 61 FR 43761, August 26, 1996).  In 

most cases, the numeric target(s) of a TMDL are 

a component of the WQBELs.

When the numeric target is based on one or 

more numeric WQOs, the numeric WQOs and 

underlying assumptions and requirements will 

be used in the WQBELs as numeric effluent 

limitations by the end of the TMDL compliance 

schedule, unless additional information is 

required.  When the numeric target interprets 

one or more narrative WQOs, the numeric target 

may assess the efficacy and progress of the 

BMPs in meeting the WLAs and restoring the 

Beneficial Uses by the end of the TMDL 

compliance schedule.  In either case, the 

dischargers will have to monitor and implement 

BMPs using an iterative process to meet the 

MS4 WLA, restore impaired beneficial uses, and 

comply with Water Quality Standards.
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60 4 General General The Response to Comments issued by the 

Regional Board dated July 6, 2007, contends 

that the Drainage Area Management Plan 

(DAMP) is an unnecessary document and 

“serves as a collection of model program 

components from which the Permittees have 

chosen to base their own program 

components.” The County takes exception to 

this view of the DAMP. The DAMP and Local 

Implementation Plans (LIPs) are fundamental 

and necessary elements of the MS4 program 

since they serve as the primary policy and 

guidance documents for the program and 

describe the methods and procedures that will 

be implemented to reduce the discharge of 

pollutants to the maximum extent practicable 

and achieve compliance with the MS4 permit 

performance standards. Indeed, the CWA 

regulations speak directly to the necessity and 

importance of the stormwater management plan 

in the permitting process. The management 

program “shall include a comprehensive 

planning process…..to reduce the discharge of 

pollutants to the maximum extent practicable 

using management practices, control techniques 

and system, design and engineering methods, 

and such other provisions which are 

appropriate……Proposed management program 

shall describe priorities for implementing 

controls.” 40 CFR 122.16(d)(2)(iv). The 

necessary detail and prioritization of 

management efforts must remain at the local 

level and be described within the DAMP and 

not in the permit.  The significance of the 

DAMP should therefore be recognized rather 

than dismissed.

The Regional Board stands by the previous 

response to comments document and continues 

to hold the view that the DAMP is a document 

not required by the Permit.  Although it may 

have some role in guiding the Copermittees in 

their development of their Local Implementation 

Plan, the DAMP itself is not an enforceable 

component of the permit.  The Regional Board's 

legal authority is with issuing requirements to 

the discharger; for this permit, it is the 

Copermittee.  If the DAMP erroneously leads a 

Copermittee into a violation of the Tentative 

Order's requirements, the Regional Board would 

issue enforcement measures to that individual 

Copermittee and not to the County.  While the 

individual Copermittees may elect to incorporate 

certain elements of the DAMP into their local 

programs, certain requirements in the Tentative 

Order must be specific enough to ensure that the 

local programs will reduce discharges of storm 

water pollutants to the maximum extent 

practicable (MEP) and effectively prohibit non-

storm water discharges (unless exempted or 

covered by a separate permit).  

We agree that Local Implementation Plans are 

fundamental and necessary elements of the MS4 

program since they serve as the primary policy 

and guidance documents for the program and 

describe the methods and procedures that will be 

implemented to reduce pollutants in storm water 

discharges to the maximum extent practicable 

and to prohibit non-storm water discharges.

The commenter misinterprets the Clean Water 

Act regulations.  Where the CWA regulations 

speak to the necessity and importance of the 

storm water management plan, the regulations 

do so in regards to the Jurisdictional Runoff 

Management Plan and not to the DAMP.  We 

disagree with the commenter's importance 

placed on the DAMP rather than the JRMPs.  

Each Copermittee's JRMP allows the individual 

Copermittee to form and implement their own 

storm water program as they need to for their 

unique City.  The JRMP allows the Copermittee 

the freedom to improve water quality without 

needing to adhere to an overarching mandated 

document that is not required by the Permit and 

may not reflect the individual Copermitttee's 

unique interests and priorities.
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61 4 General General It is noted that the current draft of the Tentative 

Order comprises 91 pages compared to the 54 

pages of the 2008 Tentative Order. The 

expanding document connotes an increasingly 

top down approach that potentially reduces the 

ability of the Permittees to adaptively manage 

their programs to meet the MEP standard. This 

approach seems contrary to the discussion of 

MEP in the Fact Sheet, which stresses the 

dynamic aspect of the MEP standard and 

concludes with the statement that The Order 

provides a minimum framework to guide the 

Permittees in meeting the MEP standard.

The increasingly prescriptive and detailed 

permits provisions erode the flexibility and 

local responsibility of Permittees for continued 

development and improvement of the MS4 

program based upon their extensive and 

collective experience in managing the program. 

This shift runs counter to the purpose and intent 

of the federal stormwater management program 

as set forth in the federal CWA regulations and 

USEPA guidance. Notwithstanding these 

statements, the County supports the need to 

establish performance standards or metrics 

within the DAMP that will be used to support 

our program and direct limited resources 

effectively.

The commenter provides misleading and 

inaccurate information mis-characterizes the 

Tentative Order.  The 2008 Tentative Order had 

81 pages of text not the 54 pages as claimed by 

the commenter.  Also, the draft Tentative Order 

is in underline strikeout format which inherently 

lengthens the document.

To base the number of pages as defining the 

MEP standard is a gross over simplification.  

Regardless of the number of pages, the draft 

Tentative Order does provide the minimum 

framework in meeting the MEP standard.  As the 

body of knowledge in storm water permitting 

and science progresses, MS4 permits naturally 

become longer and more complex.  The 

preamble of the Federal NPDES storm water 

regulations places discretion for permit 

requirements with the permit writer when it 

states: 

"The purpose of the two-part application process 

is to develop information in a reasonable time 

frame that would build successful decisions with 

regard to developing permit conditions" (55 FR 

48044) and “Proposed management programs 

will […] be evaluated in the development of 

permit conditions” (55 FR 48052).

This discretion is further reinforced in the 

Federal Register by USEPA in its “Interim 

Permitting Approach for Water quality-Based 

Effluent Limitations in Storm Water Permit” (61 

FR 43761), which states:

“In cases where adequate information exists to 

develop more specific conditions or limitations 

to meet water quality standards, these conditions 

or limitations are to be incorporated into storm 

water permits, as necessary and appropriate.”  

More recent guidance from the USEPA 

Environmental Appeals Board also supports 

permit writer discretion, stating:   

“Congress therefore created the ‘maximum 

extent practicable’ (‘MEP’) standard […] in an 

effort to allow permit writers the flexibility 

necessary to tailor permits to the site specific 

nature of the MS4 discharges […] Included in 

that flexibility was the capacity to direct permit 

requirements at the sources of pollution in the 

MS4 rather than solely at the end of pipe.” 

(NPDES Appeal No. 00-18).

The Regional Board finds it disconcerting that 

the commenter characterizes the evolution of the 

regulatory process as being an "increasingly top 

down approach.”  The very nature of the NPDES 

permitting process (e.g. 5 year reissuance, BAT 

requirements, TBELS, etc.) requires that NPDES 

permits be updated over time to reflect updated 

standards, including those relating to the MEP 

process for storm water discharges. 

This draft Tentative Order is the first MS4 

permit in Southern Orange County to include 

numeric effluent limitations for dry weather non-

storm water discharges and municipal action 

levels for wet weather discharges.  Following an 

effectiveness evaluation after the next permit 

cycle, the use of water-quality based 
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performance criteria could possibly reduce the 

level of prescriptiveness needed in other permit 

areas.  In addition, as Total Maximum Daily 

Loads are developed and implemented in the 

MS4 permits, the level of prescriptiveness will 

increase.  More prescriptive requirements 

provide more clarity to the discharger on actions 

and standards needed to meet compliance.
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62 4 General General The Tentative Order persists in the 

inappropriate reference to data that exceed 

Water Quality Objectives (WQOs) as 

violations. In several instances the language in 

the Tentative Order has been changed from the 

prior Order (R9-2002-0001) to replace the term 

“exceedance” with the

term “violation”.  For example, “exceedances of 

water quality objectives” has been replaced 

with “violations of water quality objectives” 

(emphasis added). In some cases, the change is 

inappropriate.

The Tentative Order should use the term 

“exceedance” where it refers to a comparison of 

data with criteria such as water quality 

objectives that are relevant to evaluation of the 

data. The Tentative Order should use the term 

“violation” when it is referring to a failure to 

comply with a prohibition or other requirement 

of the Tentative Order. Careful use of these 

terms is important, because an “exceedance” 

does not equate with a “violation.” For 

example, while it may be useful to compare 

water quality monitoring data to receiving 

water quality objectives and use identified 

“exceedances” to target potential problems 

areas and pollutants, it is inappropriate to make 

this same comparison and determine that there 

is a “violation”. Indeed, the use of the term 

“violation” to refer to any exceedance detected 

would, in effect, be using the water quality 

objectives or other relevant reference criteria as 

de-facto numeric effluent limitations.  The 

County again requests modification of the 

Tentative Order language to use the word 

“exceedance” instead of “violation” when 

referring to the comparison of water quality 

monitoring data to reference criteria. The 

locations in the permit where these changes 

should be made are:

• Page 5, Finding C.9.

• Page 6, Finding D.1.b.

• Page 10, Finding D.3.d.

• Page 12, Finding E.1.

• Page 17, A.3.

The term “violation” in this section is 

inconsistent with SWRCB Order WQ 99-05 

and needs to be modified to “exceedance“. The 

iterative language in the receiving water 

limitations speaks to exceedances of water 

quality standards, not violations.  Urban runoff 

data cannot in itself indicate a violation of 

water quality standard. A water quality standard 

consists of two elements: the beneficial use that 

we’re trying to protect and the water quality 

objective established to protect that use. The 

exceedance of a water quality objective does 

not necessarily result in a violation of a water 

quality standard. Runoff data can be described 

as exceeding water quality objectives, but the 

assessment of whether or not water quality 

standards are violated is based upon samples 

and data from the receiving water and impacts 

or lack of impacts on beneficial uses. The 

County further notes that similar MS4 permits 

draw distinctions between assessing urban 

runoff monitoring results and describing the 

receiving water. These permits include the 

This comment is one that is continuous with 

previous objections to the use of the term 

“violation” in Revised Tentative Orders R9-

2008-001 and R9-2007-002, when referring to 

instances when water quality objectives are 

exceeded. The commenter prefers the term 

“exceedance,” as has been used in previous 

Regional Board documents.  This comment was 

addressed via written response for the 2007 and 

2008 tentative Orders. 

The word “violation” is appropriately used in the 

referenced Findings as a violation is an 

exceedance of applicable Basin Plan water 

quality objectives (and other applicable criteria), 

and such violations have persistently been 

documented with sufficient, reliable data for a 

number of storm water and non-storm water 

related pollutants in water bodies in Orange 

County.  The comment incorrectly implies that 

the Findings, which reference violations of water 

quality objectives, are tantamount to enacting 

numeric effluent limits (see response to 

Comment 33 and 39 regarding numeric effluent 

limits).
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areawide permits issued by: the San Diego 

Regional Board to the MS4s draining the 

watersheds of San Diego County (Order No. R9-

2007-0001, NPDES No. CAS0108758, January 

24, 2007); and Riverside County (Order No. R9-

2004-0001, NPDES No. CAS0108766, July 14, 

2004); and those issued by the Santa Ana 

Regional Board to the MS4s draining the 

watersheds of San Bernardino County (Order 

No. R8-2002-0012, NPDES No. CAS618036, 

April 26, 2002); Riverside (Order No. R8-2002-

0011 NPDES NO. CAS 618033, October 25, 

2002); and Orange County (Order No. R8-2002-

0010 NPDES No. CAS618030, January 18, 

2002), and the May 1, 2009 Draft Tentative 

Order R8-2009-0030 NPDES No. 

CAS618030).  In these permits the monitoring 

data is described as, or actions are predicated 

upon, exceedances of water quality standards 

while prohibitions regarding receiving water 

tend to use the terminology ‘shall not cause or 

contribute to a violation of water quality 

standards’. Although the latter is not universal 

and many permits use the language ‘shall not 

cause or contribute to an exceedance of water 

quality standards’.

63 4 Finding Finding Finding C.2 seems to be establishing the fact 

that MS4s are responsible for all sources of 

pollutant and manner of discharges (see last 

sentence). The County would submit that 

municipalities are limited in their ability to 

control all sources of pollutants (e.g. air 

pollutants being transported to the receiving 

waters from the MS4). We recommend that the 

last sentence be deleted.

Finding C.2 has been modified to clarify that 

discharges from the MS4 must comply with 

water quality standards, no matter the source or 

manner of that discharge.  Please see response to 

Comment 39 regarding non-storm water 

discharges and response to Comment 54 

regarding storm water discharges.

64 4 Monitoring Findings Finding C.9. states, in part, that the water 

quality monitoring data collected to date 

indicates that there are violationss of Basin 

Plan objectives for a number of pollutants and 

that the data indicates that runoff discharges are 

the leading cause of impairment.  While the 

receiving water quality may exceed Basin Plan 

objectives for constituents identified by the 

municipalities as pollutants of concern, there is 

inadequate data to make such a definitive 

statement that the runoff discharges are the 

leading cause of impairment in Orange County. 

This statement does not take into account the 

other sources within the watershed or the 

uncertainty within many of the studies that 

have been conducted. Accordingly, the last 

sentence of that paragraph should be modified 

to read,

“In sum, the above findings indicate that urban 

runoff discharges may be causing or 

contributing to water quality impairments, and 

warrant special attention."

Finding C.9 (below) does state that runoff 

discharges are the leading cause of impairment.  

This is based upon monitoring data submitted to 

date, as well as sources of impairment identified 

in 303(d) listings.  The commenter does not 

provide adequate evidence of other discharges, 

permitted or otherwise, to support the assertion.  

Furthermore, water quality data does show that 

discharges of effluent from the MS4 exceed 

applicable water quality criteria.

Finding C.9: The Copermittees’ water quality 

monitoring data submitted to date documents 

persistent violations of Basin Plan water quality 

objectives for various runoff related pollutants 

(fecal coliform bacteria, total suspended solids, 

turbidity, metals, etc.) at various watershed 

monitoring stations.  Persistent toxicity has also 

been observed at some watershed monitoring 

stations. In addition, bioassessment data 

indicates that the majority of urbanized 

receiving waters have Poor to Very Poor Index 

of Biotic Integrity ratings. In sum, the above 

findings indicate that runoff discharges are 

causing or contributing to water quality 

impairments, and are a leading cause of such 

impairments in Orange County.
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65 4 General Finding Finding D.1.c. states that the Tentative Order 

“contains new or modified requirements that 

are necessary to improve the Permittees’ efforts 

to reduce the discharge of pollutants to the 

MEP and achieve water quality standards”. The 

Finding further states some of these new or 

modified requirements “address program 

deficiencies that have been noted in audits, 

report reviews, and other Regional Board 

compliance assessment

activities.” In fact, in many cases the new or 

modified requirements do not have adequate 

findings of fact and technical justification.

In many instances the Fact Sheet not only 

provides little or no justification of the need for 

the new requirement, it also does not identify 

the “program deficiency” that warrants the 

modification. In many cases the Fact Sheet also 

does not consider the thorough program 

analysis that the Permittees conducted as a part 

of their preparation of the ROWD and the 

deficiencies and program modifications that 

Permittees themselves identified as necessary 

for the program. The Permit Provisions 

comments in the next section of these 

comments identify many of the areas where 

new or modified provisions of the Tentative 

Order lack factual or technical support in the 

Fact Sheet.

The Tentative Order's fact sheet and 

supplemental fact sheet provides all the 

necessary information regarding program 

deficiencies and technical justification.  The 

comment is vague and without the necessary 

detail describing the specific Tentative Order's 

sections that the commenter believes needs more 

justification.  Where the commenter has sought 

more information through other sections of their 

comment letter, the Regional Board has 

responded accordingly.

66 4 SUSMP Finding Finding D.2.b. seems to be making the case that 

treatment control BMPs are ineffective and 

should not be used. This Finding overstates or 

incorrectly states the constraints of treatment 

control BMPs. It is fair to say that without a 

performance standard for treatment control 

BMPs then treatment control BMPs suffer from 

the constraints noted.  However, treatment 

control BMPs can be effective in removing 

pollutants for a wide range of storms and, when 

combined with source control BMPs, provide a 

comprehensive pollutant reduction strategy. 

This finding should be significantly modified to 

support the statement that “using a combination 

of onsite source control and site design BMPs 

augmented with treatment control BMPS… is 

important.”

The Finding simply points out the difference 

between on-site source control / site design 

BMPs and end-of-pipe BMPs.  The finding 

describes the importance of on-site source 

control and site design BMPs by pointing out 

potential detriments to end-of-pipe BMPs.  

While end-of-pipe BMPs are effective at 

reducing pollutants, they nevertheless have some 

drawbacks and are not preferable to on-site 

source control and site design BMPs.

67 4 Existing Development Finding Finding D.2.e. states that the one-acre threshold 

for heavy industrial sites is appropriate “since it 

is consistent with the requirements in the Phase 

II NPDES stormwater regulations that apply to 

small municipalities”. The Phase II stormwater 

regulations do not apply to the Phase I 

communities. 40 CFR 122.32. The reference to 

Phase II NPDES regulations and, as discussed 

below, the corresponding change in the permit 

provisions should be deleted.

The language in Finding D.2.e does not imply 

that Phase II storm water regulations apply to 

Phase I municipalities. The language simply 

states that smaller municipalities are required to 

apply the one-acre threshold, thus requiring the 

same of a larger (Phase I) municipality is 

reasonable and appropriate.  Furthermore, the 

threshold has been lowered to 10,000 square feet 

in consistency with other phase 1 MS4 permits 

throughout California.
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68 4 Hydromod Finding Finding D.2.g. identifies that increased volume, 

frequency, and discharge duration of storm 

runoff from developed areas has the potential to 

greatly accelerate downstream erosion, impair 

stream habitat in natural drainages, and 

negatively impact beneficial uses. However, it 

does not acknowledge that hardened or 

stabilized channels will likely not be 

susceptible to hydromodification impacts. It is 

recommended that the Finding be modified as 

follows:

The increased volume, velocity, frequency and 

discharge duration of storm water runoff from 

developed areas has the potential to accelerate 

downstream erosion in natural drainages and 

unimproved channels, impair stream habitat in 

natural drainages, and negatively impact 

beneficial uses. Development and urbanization 

increase pollutant loads in stormwater and 

volume of stormwater runoff. Impervious 

surfaces can neither absorb water nor remove 

pollutants and thus lose the purification and 

infiltration provided by naturally vegetated soil. 

Some channels that are either engineered and 

maintained, or hardened may not be susceptible 

to the impacts of hydromodification.

The Regional Board will include the final 

language suggested by the commenter.  In 

addition, the following sentence will also be 

added as the last sentence of the paragraph:  

“Nevertheless, it is important to include 

hydromodification measures upstream of 

hardened channels in the event that the hardened 

channels are restored to their natural state, 

thereby restoring the chemical, physical, and 

biological integrity and Beneficial Uses of local 

creeks.”

The Regional Board disagrees with the 

commenter’s suggestion to modify the text to 

address natural drainages as “unimproved 

channels.”  This implies that hardened channels 

are “improved” over natural drainages.  In terms 

of water quality and Beneficial Uses of surface 

waters, such an interpretation is highly 

inaccurate.  According to the Copermittees’ 

2006-2007 monitoring data, urban streams have 

low Index of Biotic Integrity (IBI) scores.  In the 

absence of water chemistry and toxicity impacts, 

these low scores were attributed to poor physical 

habitat conditions, i.e. concrete lining and 

channelization.  Therefore, it is contradictory to 

refer to such concrete-lined channels as 

“improved” over natural drainages.  The goal of 

hydromodification requirements are to prevent 

or further prevent hydromodification impacts on 

downstream watercourses and eventually restore 

natural flow regimes.  The restoration of natural 

flow regimes is a major component necessary to 

protect and restore the physical, chemical and 

biological integrity of receiving waters, which is 

a major objective of the Clean Water Act.
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69 4 SUSMP Finding Finding E.7. states that,”[u]rban runoff 

treatment and/or mitigation must occur prior to 

the discharge of urban runoff into a receiving 

water.”  We believe that Finding E.7. is based 

on a misinterpretation of CWA regulations and 

misconstrues USEPA guidance on stormwater 

treatment BMPs. This concern is discussed in 

detail in Attachment A (Pages 1-7). We wish to 

comment here on the implications it has for 

watershed restoration

activities.

Prohibiting treatment and mitigation in 

receiving waters severely limits the potential 

locations for installation of treatment control 

BMPs and will adversely affect many 

watershed restoration projects. For example, 

this Finding may have unintended adverse 

effects for the Aliso Creek Water Quality 

SUPER Project.

The Aliso Creek Water Quality SUPER Project 

proposes a multi-objective approach to Aliso 

Creek watershed development and 

enhancement, accommodating channel 

stabilization, flood hazard reduction, economic 

uses, aesthetic and recreational opportunities, 

water quality improvements, and habitat 

concerns. The project is aimed at water supply 

efficiency and system reliability through 

reclamation, along with benefits for flood 

control and overall watershed management and 

protection. The ecosystem restoration and 

stabilization component of the project will 

include:

• Construction of a series of low grade control 

structures and reestablishment of aquatic 

habitat connectivity;

• Shaving of slide slopes to reduce vertical 

banks; and

• Invasive species removal and riparian 

revegetation and restoration of floodplain 

moisture.

The Permittees are concerned that some of 

these activities may be deemed “urban runoff 

treatment and/or mitigation” in a receiving 

water and, thus, may not be allowed, 

compromising the project objectives. In 

addition, this Finding seems to conflict with 

Existing Development Component Section 

3.a.(4) Page 51 of the Tentative Order, which 

requires the Permittees to evaluate their flood 

control devices and identify the feasibility

of retrofitting the devices to provide for more 

water quality benefits.

Given the lack of any proper legal or factual 

basis for these limitations as well as the adverse 

impacts on watershed restoration efforts, the 

Finding should be deleted from the Tentative 

Order.

This comment was addressed in the 2007 

response to comments on a previous version of 

this draft permit and stated:  

"The intent of the Finding, and related 

requirements, is to prevent the conversion of 

waters of the U.S. and State into waste treatment 

facilities consistent with Federal guidance.  It in 

no way prevents restoration of natural 

hydrological, biochemical, and habitat 

functions.  Similarly, providing treatment of 

urban runoff after it has been discharged from 

the MS4 to waters of the U.S. does not relieve 

the Copermittees of their responsibility to 

implement source control, pollution prevention, 

and treatment BMPs before the water is 

discharged from the MS4. If diverted water is 

treated, then discharged back to waters of the 

U.S., it is likely to need an individual NPDES 

Permit. Diversion to the sanitary sewer for 

treatment is allowable, provided the effluent 

from the sewage treatment facility can meet its 

NPDES requirements.  This Finding is supported 

by federal regulation 40 CFR 131.10(a) and 

USEPA guidance.  40 CFR 131.10(a) is very 

clear "In no case shall a State adopt waste 

transport or waste assimilation as a designated 

use for any waters of the United States."”

Where a CWA section 404 permit has been 

issued by the U.S. Army Corps of Engineers for 

the conversion of a water body into a non-

jurisdictional water, then the placement of a 

treatment BMP in that area would be consistent 

with the Tentative Order. However, the 

placement of fill and other material into the 

water body may be subject to waste discharge 

requirements from the Regional Board. 

Generally, the Copermittees cannot assume that 

such conversion would be allowed. The 

Tentative Order requirements for priority 

projects (Section D.1.d.4) acknowledge that 

some conversion is likely to be permitted. 

However, the Copermittees must recognize that 

limiting such conversions can be a practical site 

design BMP.
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70 4 FETD Finding This finding identifies that the Order does not 

regulate the discharge of Facilities that Extract, 

Treat and Discharge (FETDs) to waters of the 

U.S. It also indicates the intention of the 

Regional Board to require individual NPDES 

Permits for each of these types of facilities. 

Such an approach to the regulation of these 

facilities is deemed highly problematic to the 

Permittees for the same reasons that were 

presented in early 2008, principally that 

separate permits would likely preclude the use 

of facilities currently necessary for protecting 

public health at Orange County’s beaches. The 

Permittees were working on potential FETD 

language with previous Permit staff during the 

first draft Permit adoption process prior to 

postponement by the Board. That language is 

significantly similar to the draft language found 

in the Region 8 draft. It is provided below and 

commended to you for incorporation into the 

Order.  “Discharges from facilities that extract, 

treat and discharge water diverted from waters 

of the U.S: These discharges shall meet the 

following conditions: (1) The discharges to 

waters of the US must not contain pollutants 

added by the treatment process or pollutants in 

greater concentration or load than the influent; 

(2) the discharge must not cause or contribute 

to a condition of erosion; (3) The extraction and 

treatment must be in compliance with Section 

404 of the Clean Water Act; and (4) Conduct 

Monitoring in accordance with Monitoring and 

Reporting Program attached to this Order.”

The intent of Finding E.9 is to clarify that the 

Order is specifically for discharges from the 

MS4 system.  FETDs are facilities that would be 

extracting from waters of the U.S.  It is 

imporatant to note that non-storm water 

discharges from the MS4 should not need any 

treatment to protect public health, as non-storm 

water discharges into, through and from the 

MS4 that are a source of pollutants are 

considered illicit discharges, are not authroized 

under the Clean Water Act and are to be 

prohibited (see response to Comment 39).

Also, please see response to Comment 51.

71 4 TMDL Finding This new finding identifies that MS4 WLAs 

from adopted TMDLs are incorporated into the 

Tentative Order, and additionally early TMDL 

requirements may be included in the Tentative 

Order. The County has significant concerns 

about the use of either Clean Up and Abatement

Orders (CAOs) (as indicated in the Tentative 

Order) or Cease and Desist Orders (CDOs) (as 

indicated in the supplemental Tentative Fact 

Sheet) as the means by which to incorporate 

forthcoming TMDL WLAs into the MS4 

permit. CAOs and CDOs are types of 

enforcement actions used to compel 

compliance, typically of an uncooperative 

discharger. These tools were neither envisioned 

by the State Water Board in its TMDL and 

impaired water policy documents or by USEPA 

in its recent draft handbook TMDLs to 

Stormwater Permits4.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.
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72 4 TMDL Finding Further, this finding indicates that it is the 

intention of the Regional Board to incorporate 

MS4 WLAs as end-of-the-pipe numeric Water 

Quality Based Effluent Limitations for adopted 

TMDLs. US EPA’s 2002 guidance 

memorandum5 on establishing stormwater 

permit requirements to implement WLAs stated 

that EPA expected that most WQBELs for 

NPDES-regulated municipal … will be in the 

form of BMPs and that numeric limits will be 

used only in rare instances [emphasis added]. 

This reference was specifically cited in the 

Beaches and Creeks TMDL Technical Report 

and reflects the intent of the Regional Board 

staff and the understanding of the Stakeholder 

Advisory Group as to how the TMDL would be 

incorporated into the NPDES permit. This 

approach to incorporating WLAs into 

stormwater permits is maintained in the draft 

handbook TMDLs to Stormwater Permit, in 

which Chapter 6 identifies method of 

coordinating TMDLs and stormwater permits. 

Six options are put forward as methods for 

permit writers to incorporate TMDLs in a 

stormwater permit, the last of which is to 

consider numeric effluent limitations. 

Furthermore the County would also note that as 

required by 40 C.F.R. § 122.44(d)(1)(vii)(B), 

the Permit must be “consistent with the 

assumptions and requirements of available 

WLAs”. The Regional Board should seriously 

consider and not foreclose the palette of options 

available to implement water quality controls 

for impaired waters in stormwater permits.

The Regional Board should follow the guidance 

in the 2002 Memorandum and the Draft 

Handbook and the intent of the Regional Board 

TMDL staff and express the WLAs in the 

Tentative Order as being implemented through 

the BMPs. This is especially true in California 

where an implementation plan is required for 

TMDLs and which in turn may be incorporated 

into the Permit consistent with EPA guidance.

The 2002 USEPA guidance does not preclude 

the establishment of WLAs as end-of-pipe 

numeric Water Quality Based Effluent Limts 

(WQBELs).  The 02 guidance also directs the 

reader to the "Interim Permitting Approach for 

Water Quality-Based Effluent Limitations in 

Storm Water Permits, 61 FR 43761, Aug 26, 

1996," which states that when adequate 

information exists storm water permits are to 

incorporate numeric water quality based effluent 

limitations.

The Implementation Plan in the December 17, 

2007 Technical Report  for the "Bacteria 

Impaired Waters TMDL Project I for Beaches 

and Creeks," specifically states that WQBEL 

WLAs may be expressed as numeric effluent 

limitations using a different metric [e.g., derived 

from the Numeric Targets or from the Basin 

Plan Water Quality Objectives] or as BMP 

development, implementation, and revision 

requirements.  It is expected that an iterative 

BMP Program will be a component of the 

WQBELs, but at the end of the TMDL 

compliance schedule the numeric targets and/or 

numeric WQOs may serve as numeric effluent 

limitations, unless additional information is 

required.

This Order does not "...foreclose the palette of 

options…" available because it requires a BMP 

Program (up to the Copermittees to develop and 

implement) that will meet the Numeric Targets 

within the time period allowed to meet the 

required WLA reductions.  This approach is 

consistent with the Draft USEPA Technical 

Document "TMDLS to Stormwater Permits 

Handbook."  Furthermore, it is consistent with 

USEPA comments received on this Order (no. 

305) that "We [USEPA] are also pleased by the 

apparent intent of the Regional Board as 

indicated in Finding E.12 and Section I of the 

draft permit to express permit effluent limits, 

when necessary to ensure consistency with 

applicable WLAs, as numeric effluent limits. 

Numeric limits provide greater assurance of 

consistency with WLAs than the alternative of 

BMPs which are sometimes used, given the 

uncertainty in the performance of many ofthe 

BMPs commonly used for stormwater pollution 

control."
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73 4 General Finding The intention of this new Finding is not clear 

and appears to be redundant with the receiving 

water limitations language in Section A, 

Prohibitions and Receiving Water Limitations. 

Finding E.13 states that the Permittees 

discharge from the MS4 is required to meet 

receiving water limitations [emphasis added]. 

This requirement is already stated more 

effectively and within the context of the 

Receiving Water Limitations language - the

Permittees evaluate the discharges and the 

receiving waters to determine if the discharges 

cause or contribute to an exceedance of water 

quality standards and follow the outlined 

process in cases where the discharge is 

determined to be causing or contributing to a 

WQS exceedance in the receiving water.  It is 

recommended that this Finding be deleted.

Finding E.13 from the March 2009 Tentative 

Order has been removed as it is redundant with 

Finding C.2.

74 4 General A In section A.3.b., the Regional Board has 

modified the standard state-wide receiving 

water limitations language to require the 

Permittees to repeat the assessment process for 

exceedances of the same water quality standard. 

This modification is inconsistent with State 

Water Board WQ Order 99-05. In the previous 

permit, and in permits throughout the state, 

including the permit recently issued by the 

Regional Board to MS4

dischargers to the watersheds draining San 

Diego County, this provision of the RWL 

language is set up such that the process is only 

repeated once unless otherwise directed. The 

original language recognizes the length of time 

it can take for new BMP programs to be 

developed, deployed, and fully implemented 

before a change in water quality may be 

observed and avoids pointless reassessments of 

the same pollutant.

Even in cases where there has been a 

significant reduction of the source of a 

pollutant, it typically takes several years for 

monitoring programs to see the change in the 

receiving water. In cases where the pollutant is 

persistent in the environment, it can take 

decades to detect changes in water quality or 

indicator monitoring.

It is recommended that the Regional Board 

reinstate the original language from WQ Order 

99-05 (see below) regarding iterations of the 

assessment process for exceedances of the same 

water quality standard.

So long as the Copermittee has complied with 

the procedures set forth above and is 

implementing the revised Jurisdictional Urban 

Runoff Management Program, the Copermittee 

does not have to repeat the same procedure or 

continuing or recurring exceedances of the 

same receiving water limitations unless directed 

by the Regional Board to do so.

The Permit language in section A.3.b has been 

amended.  Please see comment #57.
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75 4 Overirrigation B The Regional Board has modified the list of 

conditionally exempt non-stormwater 

discharges so that it no longer includes 

landscape irrigation, irrigation water, and lawn 

watering. The Findings explain that these 

discharges have been identified by the 

Permittees as a source of pollutants (Finding 

C.14, Page 6). We would contend that a 

prohibition on these discharges is potentially 

problematic from the perspective of fostering 

and sustaining public support for the Program 

and that the approach should be focused more 

on public education and water conservation.

The Orange County DAMP contains a variety 

of BMPs and efforts to reduce pollutants in 

discharges associated landscape irrigation. 

These practices include public outreach on the 

use of landscape chemicals (fertilizers and 

pesticides) and overwatering, implementation 

of integrated pest management (IPM) practices 

within municipal programs, and water 

conservation measures that mandate the use of 

efficient irrigation systems, as well as other 

programs that general control pollutant sources 

which reduce the pollutants that might be 

conveyed into the MS4s by excess irrigation 

flows. The use of BMPs to reduce pollutants 

associated with runoff is a preferable and more 

practical approach.

Additionally, as noted in the Supplemental Fact 

Sheet, Permittees have sought grant funding to 

assist with the implementation of programs to 

reduce irrigation-related urban runoff.  Grant 

programs frequently prohibit the award of 

grants to meet requirements of NPDES permits 

requirements. The inclusion of the prohibition 

could limit the types of grants the Permittees 

might otherwise be eligible for to help address 

this discharge.

Please see comment # 28.  The Copermittees are 

expected to use appropriate discretion in 

implementing their education and enforcement 

programs to address public concerns and to 

effectively prohbit this non-storm water 

discharge.  This action in no way should deter 

the County from continuing their outreach and 

retrofit efforts.

The Copermittees are encouraged to continue 

seeking grant funding for projects and are 

encouraged to help define and craft any future 

bills heard by the legislature that could restrict 

the ues of grant funds from State propositions.

76 4 Overirrigation B Finally, a prohibition of irrigation-related 

runoff may be in conflict with other permits 

that allow such discharges including the 

industrial general permit and the construction 

general permit. In particular, the construction 

permit authorizes such discharges if they are 

necessary for the completion of construction 

(and are identified in the SWPPP with 

appropriate BMPs). The final phase of 

construction includes the installation and

establishment of landscaping (also known as 

vegetative stabilization). The establishment of 

new plantings to ensure long-term survival 

typically requires higher than normal levels of 

irrigation to ensure good root growth and 

vegetative cover prior to the onset of the rainy 

season to reduce erosion and sediment transport 

from the project site. The complete prohibition 

of irrigation related runoff may impede the 

ability of the Permittees to establish erosion 

resistant vegetative covering.

The prohibition is against irrigation runoff and 

not against irrigation application.  Construction 

sites can adjust their irrigation schedules 

appropriately to eliminate runoff while 

maintaining plant growth.    Further, the 

locations and types of landscaping can be 

adjusted to require much less water.  Prior to 

erosion-preventative vegetative covering being 

established, a construction site is expected to 

implement temporary erosion controls.  The 

draft Tentative Order is consistent with the 

Statewide General Construction Permit in this 

regard.  The Construction permit states 

"discharges of non-storm water are authorized 

only where they do not cause or contribute to a 

violation of any water quality standard."  The 

Copermittees in South Orange County have 

identified over irrigation as causing or 

contributing to a violation of a water quality 

standard; therefore overirrigation discharges 

from construction sites must no longer be 

authorized.
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77 4 NEL C The Tentative Order makes the case (see 

Finding C.14) that non-stormwater discharges 

are not subject to the maximum extent 

practicable standard and therefore subject to 

water quality based effluent limits (see Table 

3). The County disagrees with this assessment 

for a number of technical and legal reasons 

which are discussed in the following paragraphs 

and in Attachment A respectively.

The Regional Board in Finding C.14 incorrectly 

interpreted CWA section 402(p)(3)(B)(ii). In 

Finding C.14 the Board staff concludes that 

non-stormwater discharges are to be effectively 

prohibited unless specifically exempted. 

Furthermore the finding goes on to include a 

contradictory statement that “exempted 

discharges as a source of pollutants are required 

to be addressed through prohibition”. On the 

one hand non-stormwater discharges are 

prohibited unless exempted but exempted 

discharges with pollutants are prohibited. The 

question that begs to be asked is why exempt a 

non-stormwater discharge that is a source of 

pollutants from the prohibition is[in] the first 

place.

CWA section 402(p) (3) (B) (ii) reads as 

follows: (B) Municipal Discharge – Permits for 

discharges from municipal storm sewers – (ii) 

shall include a requirement to effectively 

prohibit non-stormwater discharges into the 

storm sewer; The provision does not provide 

any reference to exemptions. Rather the section 

may be read that a permit shall “effectively 

prohibit non-stormwater discharges” but may 

exempt certain discharges that are not 

significant sources of pollutants from the 

prohibition. The section does not require a full 

prohibition but rather an effective prohibition. 

The operative word is “effective”. The more 

precise and correct finding should note that non-

stormwater discharges are effectively

prohibited (per 402 (p) (3) (B) (ii)). However 

discharges that are not significant sources of 

pollutants are exempted from the prohibition.

The section referenced in Finding C.14 reads as 

follows:

"Non-storm water (dry weather) discharge is not 

considered a storm water (wet weather) 

discharge and therefore is not subject to 

regulation to the Maximum Extent Practicable 

(MEP) from CWA 402(p)(3)(B)(iii), which is 

explicitly for “Municipal and Industrial 

Stormwater Discharges (emphasis added)”. Non-

storm water discharges, per CWA 

402(p)(3)(B)(ii) are to be effectively prohibited 

unless specifically exempted. Exempted 

discharges identified as a source of pollutants 

are required to be addressed  through 

prohibition."

Section 402(p)(3)(B)(ii) of the Clean Water Act 

clearly requires the "effective prohibition" of 

non-storm water discharges into the MS4.  This 

is further clarified by the Federal Register which 

states that “Congress did not intend that the term 

storm water be used to describe any discharge 

that has a de minimis amount of pollutants, nor 

did it intend for section 402(p) to be used to 

provide a moratorium from permitting other non-

storm water discharges” (55 Fed. Reg. 47995-

96).  Instead, non-storm water discharges into, 

through and from the MS4 are Illicit Discharges 

not authroized under the Clean Water Act, 

except for specific discharges identified under 

40 CFR 122.26(d)(iv)(B) that are not thought to 

be a source of pollution and are therefore 

exempted from prohibition.  These specific 

discharges into the MS4 are exempted unless 

identified as a source of pollutants, in which 

case they are subsequently required to be 

addressed by the Copermittee as illicit 

discharges, per language and requirements in 40 

CFR 122.26(d).   Nonetheless, Finding C.14 has 

been updated to prevent any confusion of 

language.

The Federal Register does clarify that certain 

non-storm water discharges were expected to not 

pose environmental problems in every case, and 

goes further to provide that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate" (55 Federal Register 48037).  Thus 

Finding C.14 is not contradictory, and the 

Director is further authorized to take action 

regarding exempted non-storm water discharges, 

even if said discharges are not identified as a 

source of pollutants by the municipality.  The 

updated Supplemental Fact Sheet provides 

further clarification regarding NELs.
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78 4 NEL C The County would submit that the technology 

based standard for non-stormwater discharges 

is “effectively prohibit” just as “maximum 

extent practicable” is the technology based 

standard for stormwater discharges. 

Furthermore, the County would submit that this 

technology based limit

is in fact protective of water quality and 

compliance with water quality standards. The 

County has an extensive dry weather 

monitoring program to identify problematic 

discharges, including illegal discharges, which 

support the protection of water quality 

standards. It is unclear to the County how the 

Board has determined that these efforts are in 

fact inadequate to necessitate the development 

of water quality based effluent limits. 

Furthermore the TMDL program as noted in 

Finding E.11 and E.12 provide the appropriate 

regulatory vehicle to address stormwater and 

non-stormwater discharges that are causing and 

contributing to an exceedance of a water quality 

standard.

The Regional Board does not agree with the 

County of Orange's submission that the narrative 

prohibition of non-storm water discharges under 

Section 402 of the CWA is a technology based 

standard, as technology based limitations are to 

be promulgated by USEPA in accordance with 

Section 301 of the CWA.  The Regional Board 

contends that the Clean Water Act's  "effectively 

prohibit" narrative requirment for non-storm 

water discharges into the MS4 should result in a 

net numeric discharge from the MS4 of zero.  

Under a scenario of zero discharge, the 

discharge would be protective of water quality 

criteria as there would simply be no discharge 

into and thus from the MS4 system.  However, 

as 40 CFR 122.26(d) and 55 Federal Register 

222 explain, certain categories of non-storm 

water discharges are conditionally exempt from 

the discharge prohibition unless found to be a 

source of pollutants, which would then require 

their discharge into the MS4 to be effectively 

prohibited.  Additionally, other non-storm water 

NPDES permits (utility vaults, dewatering, etc) 

may allow discharge into the MS4 if done in 

compliance with the limitations present within 

those permits and after garnering authorization 

from the owner and operator of the MS4.

The updated erratta and supplemental fact sheet 

clarify why water-quality based effluent 

limitations are required for non-storm water 

discharges from the MS4.
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79 4 NEL C Should the Regional Board choose a numeric 

metric to define the technology based narrative 

limit of “effectively prohibit” then the 

development of technology based numeric 

effluent limits must be consistent with Federal 

and State regulations and policy. The County 

would submit that the proposed NELs in Table 

3 are not. USEPA has provided significant 

guidance6 for the development of technology 

based effluent limits (TBELs) for industrial 

dischargers in order to comply with best 

practicable control technology currently 

available (BPT) and best available technology 

economically achievable (BAT) standards. 

Consistent with this guidance TBELs are based 

on demonstrated performance of a reasonable 

level of treatment that is within the economic 

means of the discharger. (Page 49-50, NPDES 

Permit Writers’ Manual). This guidance 

provides insight into how one may develop 

TBELs for municipal dischargers. For industrial 

dischargers, the development of TBELs should 

consider the following parameters:

• Data collection – Sufficient technical and 

economic data must be available and should be 

obtained from various sources with respect to 

trends, environmental impacts, BMPs, and 

economics.

• Discharger and site profile – Discharger 

specific information should be obtained 

through surveys, site visits, etc. to develop a 

profile. The profile should include:

o General description/definition and NAICS 

and/or SIC codes

o Industry practices and trends

o Manufacturing processes used

o General facility information (age of 

equipment and facilities involved)

o Discharge characteristics

o Based on the data gaps identified as a part of 

the existing data collection efforts, additional 

field sampling and statistical analyses may be 

necessary

o Local climatological data.

• Technology Assessment – The technology 

assessment should determine the depth and 

breadth of effectiveness data for various 

industry related source and treatment BMPs 

and identify the quantity and quality of data 

available to describe the performance of all 

currently used and innovative practices, the 

ability of each to effectively control impacts 

due to runoff and the design criteria or 

standards currently used to size each practice to 

ensure effective control of runoff. For each 

source and treatment BMP, the assessment 

should include:

o General Description of the BMP

o Applicability

o Design and installation criteria

o Design and/or site considerations and/or 

variations

o Effectiveness

o Limitations

o Maintenance

o Cost

• Regulatory Options – Once the Data 

Collection, Industry Profile and Technology 

Assessment has been completed, the State 

Please see response to Comment No. 78.  The 

Supplemental Fact Sheet clarifies why water-

quality based effluent limitations are required 

for non-storm water discharges from the MS4.  

To date, USEPA has not promulgated national 

effluent limitations guidelines for non-storm 

water discharges from the MS4.  Furthermore, 

the Regional Board will not be developing 

TBELs for non-storm water discharges from the 

MS4 based upon Best Professional Judgement 

(BPJ).

Furthermore, the commenter incorrectly 

interprets the NPDES permit writers manual 

(page 49-50) as stating,  "TBELs are based on 

demonstrated performance of a reasonable level 

of treatment that is within the economic means 

of the discharger."  The full correct passage is as 

follows:

"For industrial sources, the national ELGs are 

developed based on the demonstrated 

performance of a reasonable level of treatment 

that is within the economic means of specific 

categories of industrial facilities.  Where 

national ELGs have not been developed, the 

same performance-based approach is applied to 

a specific industrial facility based on the permit 

writers BPJ".  The updated Supplemental Fact 

Sheet provides discussion regarding the 

evaluation of TBELs when establishing numeric 

limitations for non-storm water discharges.
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should identify the regulatory options that are 

available. This effort should identify industry 

impacts, which pollutants to address as well as 

other non-water quality related impacts (such as 

energy requirements).

• Economic analysis7 - Once the regulatory 

options are identified (see above), the State 

should evaluate the costs and environmental 

benefits and determine the appropriate option 

based on factors such as:

o Total Costs

o Monetized and non-monetized environmental 

benefits

o Ease of implementation

o Industry financial impacts

o Industry acceptance

80 4 NEL C As demonstrated above, the development of 

TBELs for industrial dischargers must be 

comprehensive and consider many factors. A 

similar approach for municipal dischargers is 

appropriate. The County was unable to confirm 

whether the State completed such an analysis as 

it appears the State defaulted to Basin Plan 

water quality objectives to establish a 

technology based standard. In essence the 

Tentative Order has stipulated water quality 

based limits as equivalent to the technology 

based limits.

Please see response to comment 79.  The 

Regional Board has not stipulated water quality-

based limitations as equivalent to TBELs.  

Please see the updated Supplemental Fact Sheet 

for further discussion (discussion of Section C 

of the Order).

81 4 NEL C Notwithstanding the argument that water 

quality based effluent limits are inappropriate 

and not justified, the Board, if it determines 

that technology based limits are insufficient to 

meet water quality standards, is obligated to 

stipulate additional requirements consistent 

with 40 CFR 122.44. In this context the 

Regional Board must determine whether the 

discharge has a “reasonable potential” to cause 

of contribute to an excursion of the applicable 

water quality standard. (40 CFR 122.44 (d)(1)(i-

iii). If determined to cause or contribute then 

effluent limits (either narrative or numeric) 

must be developed for the discharge. The 

County was unable to determine whether such 

an analysis was completed and the subsequent 

basis for Table 3 of the Revised Tentative 

Order. Furthermore, if numeric effluent limits 

are developed then they must be consistent with 

40 CFR 122.45. Again we were unable to verify 

this consistency as Table 3 is not consistent 

with 40 CFR 122.45 (c). In fact there is 

conflicting information in Table 3 and Finding 

E. 11. In Table 3 the Board has established 

numeric effluent limits for a list of some 28 

constituent/hydrologic area combinations. This 

table would imply that the Board has 

determined reasonable potential for each of 

these constituents. However, in Finding E.11 

the Board acknowledges that only four 

pollutants have been shown to have reasonable 

potential.

The Supplemental Fact Sheet contains the 

reasonable potential analysis for non-storm 

water discharges from the MS4 (discussion of 

Section C in the Supplemental Fact Sheet), 

including metals as referenced by the commenter 

in regards to 40 CFR 122.45(c).
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82 4 NEL C Of primary importance to the County is that the 

Regional Water Board adopt a permit that is 

reasonable, feasible and protects water quality. 

At this time, the Permittees are exposed to 

significant risk to comply with the numeric 

effluent limits for dry weather discharges. We 

have completed a comparison of existing dry 

weather discharges with the selected NELs 

noted in Table 3. The results of that comparison 

are shown below:

Constituent Hydrologic Unit Percentage of time

NELs

Total Dissolved Solids* Group 1 74.5

Total Dissolved Solids* Group 2 97.1

Total Phosphorus@ Group 1 and 2 93.0

Nitrate + Nitrite Group 1 and 2 93.8

Fecal coliform Group 1 and 2 90.0

Nickel (dissolved) Group 1 and 2 0.3

Copper (dissolved) Group 1 and 2 9.5

Cadmium (dissolved) Group 1 and 2 18.1

*A factor of 0.6 was multiplied by the specific 

conductance measurements to estimate TDS

@Proposed NEL was compared to 

measurements of reactive orthophosphate as P

As a result, the County/Permittees will face 

enforcement action for not complying with all 

the NELs. Where there is exceedance, the 

Permittees will be faced with liability under 

several different enforcement regimes. First, the 

NELs, as proposed in the Revised Tentative 

Order, would clearly constitute numeric effluent 

limitations. Violation of effluent limitations in 

an NPDES permit subjects the Permittees to 

mandatory minimum penalties (MMPs). (See 

Water Code §§ 13385 and 13385.1). In 

addition, non-compliance with the NELs may 

subject the Permittees to additional 

enforcement actions imposed by the Regional 

Water Board and through third party actions 

under the citizen suit provisions of the CWA. 

Although the Tentative Order (see 4/29/09 

Tentative Updates) attempts to clarify that 

compliance with Non-Stormwater Dry Weather 

Numeric Effluent Limits Section C is met by 

one of three follow-up actions, the structure of 

the Tentative Order negates such a compliance 

option and stipulates a hard and fast numeric 

effluent limit and the resulting exposure to 

MMPs.

The Regional Board acknowledges that 

excursions above non-storm water numeric 

effluent limits may subject the Copermittees to 

multiple enforcement mechanisms, including 

mandatory minimum penalties (MMPs).  MMPs 

are subject to the requirments under CWC 

13385.1 including, but not limited to, the 

definitions for a serious violation, the number of 

violations within a given sampling time frame, 

and the provisions under subdivision (j).   

Furthermore, the requirements of Section C.1 of 

the Tentative Order recognize that other, 

permitted sources could be discharging into the 

MS4.  That is why the section is written to 

provide for an investigation of the source of the 

discharge to occur after an exceedances of an 

NEL is found.
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83 4 NEL C As a final point the County would submit that 

the use of numeric limits for non-stormwater 

discharges is premature at best. The TMDL 

program provides the safety net for ensuring 

that our water bodies are protected in the most 

reasonable and effective manner. The direct 

translation of water quality objectives into 

numeric effluent limits bypasses the TMDL 

process. It is likely that some of our non-

stormwater discharges will exceed the NEL but 

have no effect on the receiving water quality or 

beneficial uses. But under the proposed Order 

the Permittees would be obligated to expend 

considerable resources without a reciprocal 

water quality benefit.  This is poor public 

policy and use of public funds.

Irregardless of the TMDL process, discharges of 

waste from point sources to waters of the United 

States are required to apply for and obtain 

permit coverage under a NPDES permit.  A 

303(d) listing and subsequent TMDL 

development does not provide an exemption 

from NPDES permitting requirements, and the 

TMDL process may, in fact, result in discharge 

requirements which are more stringent than the 

non-storm water numeric effluent limits 

proposed under the Tentative Order because 

TMDLs often incoroporate a Margin of Safety.  

In addittion, the argument that non-storm water 

numeric limits should not be included due to the 

liklihood that some discharges may not have an 

effect on receiving water quality or Beneficial 

Uses is inconsistent with NPDES permitting 

requirements, specifically in regards to Section 

301 of the CWA and 40 CFR 122.44.  Finally, 

the Regional Board maintains that ensuring 

compliance with water quality criteria to protect 

the receiving waters and Beneficial Uses in 

accordance with the Clean Water Act is niether 

poor public policy nor poor use of public funds.

84 4 NEL C In summary, the establishment of NELs for non-

stormwater discharges is fundamentally flawed 

from a technical and legal perspective. If the 

NELs are proposed are [as] technology based 

effluent limits then they must be developed 

pursuant to USEPA guidance (USEPA NPDES 

Permit Writers’ Manual). If, on the other hand, 

they are proposed as water quality based 

numeric limits then their derivation must also 

follow Federal and state regulations ( 40 CFR 

122.44). The County was unable to determine 

whether either of these efforts took place. 

Furthermore, the technical feasibility of 

complying with these numeric limits is 

questionable especially since our drinking 

water supply would not be able to comply with 

the limits.

Please see response to comment 81.

Furthermore, aquatic life criteria may, in some 

cases, be more restrictive than drinking water 

criteria due to the sensitivity of aquatic life in 

the receiving waters (e.g. 40 CFR 131).

85 4 MAL D The County has considerable concerns 

regarding the development and application of 

MALs.  Overall, we contend that the MALs are 

not technically sound, and more importantly, 

are not legal in the manner proposed in the 

Draft Tentative Order. Our legal discussion is 

provided in Attachment A, County of Orange 

Legal Comments.  The Tentative Order (with 

updates) attempts to walk a fine line of using 

MALs to identify the adequacy/inadequacy of 

the program (see Finding D.h.1, page 8) 

without calling them numeric effluent limits. 

However, we would submit that the current 

configuration of MALs in the Tentative Order 

may be considered effluent limitations under 

state law (See Water Code §13385.1 where 

effluent limitation means “a numerically 

expressed narrative restriction.”) and 

exceedances of the MALs after Year 3 may 

subject the Permittees to mandatory minimum 

penalties. Our comments here highlight and 

summarize the relevant points to MALs.

Please see response to Comment 33.
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86 4 MAL D A) Establishment of TBELs must reflect EPA 

Guidance

The Tentative Order (see 4/29/09 Tentative 

Updates at page 4) contains a combination of 

purported technology based MALs and water 

quality based MALs. To the extent that 

municipal action levels are used to define the 

technology based standard of maximum extent 

practicable (MEP) they should be consistent 

with EPA guidance8, and federal law and 

regulations. As noted previously in the 

discussion regarding non-stormwater,

USEPA has provided significant guidance for 

the development of technology based effluent 

limits (TBELs) for industrial dischargers in 

order to comply with best practicable control 

technology currently available (BPT) and best 

available technology economically achievable 

(BAT) standards. Consistent with this 

guidance, TBELs are based on demonstrated 

performance of a reasonable level of treatment 

that is within the economic

means of the discharger (Page 49-50, NPDES 

Permit Writers’ Manual). This guidance 

provides insight into how one may develop 

TBELs for municipal dischargers.  For 

industrial dischargers, the development of 

TBELs should consider the following 

parameters:

• Data collection – Sufficient technical and 

economic data must be available and should be 

obtained from various sources with respect to 

trends,

environmental impacts, BMPs, and economics.

• Discharger and site profile – Discharger 

specific information should be obtained 

through surveys, site visits, etc. to develop a 

profile. The profile

should include:

o General description/definition and NAICS 

and/or SIC codes

o Industry practices and trends

o Manufacturing processes used

o General facility information (age of 

equipment and facilities involved)

o Discharge characteristics

o Based on the data gaps identified as a part of 

the existing data collection efforts, additional 

field sampling and statistical analyses may be 

necessary

o Local climatological data.

• Technology Assessment - The technology 

assessment should determine the depth and 

breadth of effectiveness data for various 

industry related source and treatment BMPs 

and identify the quantity and quality of data 

available to describe the performance of all 

currently used and innovative practices, the 

ability of each to effectively control impacts 

due to runoff and the design criteria or 

standards currently used to size each practice to 

ensure effective control of runoff.  For each 

source and treatment BMP, the assessment 

should include:

o General Description of the BMP

o Applicability

o Design and installation criteria

o Design and/or site considerations and/or 

variations

Please see response to Comment 33.
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o Effectiveness

o Limitations

o Maintenance

o Cost

• Regulatory Options - Once the Data 

Collection, Industry Profile and

Technology Assessment has been completed, 

the State should identify the regulatory options 

that are available. This effort should identify 

industry

impacts, which pollutants to address as well as 

other non-water quality related impacts (such as 

energy requirements).

• Economic analysis9 - Once the regulatory 

options are identified (see above), the State 

should evaluate the costs and environmental 

benefits and

determine the appropriate option based on 

factors such as:

o Total Costs

o Monetized and non-monetized environmental 

benefits

o Ease of implementation

o Industry financial impacts

o Industry acceptance

As demonstrated above, the development of 

TBELs for industrial dischargers must be 

comprehensive and consider many factors. A 

similar approach for municipal stormwater 

dischargers is appropriate. The County was 

unable to confirm whether the State completed 

such an analysis as it appears the State 

defaulted to a regional dataset to arbitrarily 

establish a technology based standard.

87 4 MAL D Furthermore, to the extent that the Tentative 

Order establishes water quality based numeric 

effluent limits (WQBELs), the WQBELs must 

be established consistent with Federal and State 

regulations and policy. The Board, if it 

determines that technology based limits are 

insufficient to meet water quality standards, is 

obligated to stipulate additional requirements 

consistent with 40 CFR 122.44. In this context 

the Regional Board must determine whether the 

discharge has a “reasonable potential” to cause 

of contribute to an excursion of the applicable 

water quality standard. (40 CFR 122.44 (d)(1)(i-

iii)). If determined to cause or contribute, then 

effluent limits (either narrative or numeric) 

must be developed for the discharge. The 

County was unable to determine whether such 

an analysis was completed and the subsequent 

basis for Table 4 of the Revised Tentative 

Order. Furthermore, if numeric effluent limits 

are developed then they must be consistent with 

40 CFR 122.45. The Board basically stipulated 

that end of pipe discharges must comply with 

water quality objectives for pH, TDS and 

mercury regardless of whether the MS4 

discharges were causing or contributing to a 

water quality standard exceedance.

Please see response to Comment 33.  

Furthermore, the values for pH, TDS and 

Mercury expressed as action levels.  The levels 

are based upon Phase I arid west regional data, 

of which the calculated action levels would be 

set below applicable water quality criteria for 

those constituents (pH, TDS and Mercury).  

Since it is expected that the iterative process will 

result in a storm water effluent discharge which 

meets all applicable water qualtity criteria and 

thus protects the Beneficial Uses of the receiving 

waters, these action levels were raised to their 

respective water quality criteria.  As they are 

action levels, they are not restrictions on the 

storm water discharge.
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88 4 MAL D B) The MALs Contained in the Tentative Order 

Are Not Supported by SWRCB Blue Ribbon 

Panel Findings and Recommendations.

The County submits that the specific MALs 

contained in the Tentative Order are not 

technically supportable or valid. The technical 

validity of establishing numeric limits for 

outfalls was posed to a State Water Resources 

Board Control Board (State Water Board) 

convened group of experts referred to as the 

Blue Ribbon Panel (BRP). The results and 

conclusions of the BRP are highlighted in a 

June 2006 Blue Ribbon Panel Report10. The 

BRP Report unequivocally states the position 

that numeric limits for municipal stormwater 

discharges are not possible at this time. 

However, the Panel did agree that “action 

levels” may be used to identify “bad actor” 

catchments. Specifically, the BRP Report states:

It is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs 

and in particular urban discharges …

For catchments not treated by a structural or 

treatment BMP, setting a numeric effluent limit 

is basically not possible. However, the approach 

of setting an ‘upset’ value, which is clearly 

above the normal observed variability, may be 

an interim approach which would allow "bad 

actor" catchments to receive additional 

attention. For the purposes of this document, 

we are calling this "upset" value an Action 

Level because the water

quality discharge from such locations are 

enough of a concern that most all could agree 

that some action should be taken ... (BRP 

Report at p. 8, emphasis added.)  The Tentative 

Order attempts to disguise these numeric 

effluent limits by defining them as Action 

Levels. However, the intent and application of 

these numeric limits are consistent with 

numeric effluent limits (See Water Code 

§13385.1 where effluent limitation means “a 

numerically expressed narrative restriction.”) 

and not action levels.

Please see response to Comment 33.

Draft Response to Comments R9-2009-0002 Page 57 of 198

0005795



Comment

No. Commenter Subject Section Specific Comment Comment Response

89 4 MAL D Action levels come into play when the 

stormwater is clearly above the normal 

observed variability. To develop an appropriate 

action level, the State’s Blue Ribbon Panel 

suggested various options, which included: (1) 

consensus based approach; (2) ranked 

percentile distribution; and, (3) statistically 

based population parameters.  The Tentative 

Order claims to use a statistical approach that 

used the central tendency of the dataset and 

accounting for data variability (Tentative 

Order, at p. 8). In its actual calculation, it 

appears that the Tentative Order took the 

median value of a regional data set and 

multiplied it by the coefficient of variation. 

There is no basis for this approach in 

establishing action levels. This calculation 

actually reflects the variability of the data 

(measured as the standard deviation) and does 

not account for central tendency of the 

dataset.11 The Tentative Order’s approach is 

not consistent with the State’s Blue Ribbon 

Panel suggestion for a statistically relevant 

calculation.

The Regional Board contends that the statistical 

approach taken to develop MALs is one 

recommended by the Blue Ribbon report, which 

allows for flexibility when taking a statistically 

based population approach.  The report states:

"The statistically based population approach 

would once again rely on the average 

distribution of measured water quality values 

developed from many water quality samples 

taken for many events at many locations.  In this 

case, however, the Action Level would be 

defined by the central tendency and variance 

estimates from the population data.  For 

example, the Action Level could be set as two 

standard deviations above the mean, i.e. if 

measured concentrations are consistently higher 

than two standard deviations above the mean, an 

Action Level would be triggered.  Other 

population based measures of central tendency 

could be used (i.e. geomean, median, etc.) or 

estimates of variance (i.e. prediction intervals, 

etc.).  Regardless of which population based 

estimators are used (or percentile from above), 

the idea would be to identify the [statistically 

derived] point at which managers feel 

concentrations are significantly beyond the 

norm."

The Regional Board used a measure of central 

tendency (the median) and of variation (the 

coefficient of variation) to develop MALs on a 

pollutant by pollutant basis.  The commenter 

states that there is no basis for this approach, 

and that the calculation does not account for the 

central tendancy of the dataset.  The Regional 

Board does not agree with the commenter.

In addition, in meeting with the Copermittees 

regarding the tentative Order, the Regional 

Board has made it clear that selection of the 

median and coefficient of variation was done to 

be consistent with the statistical approach taken 

by the Los Angeles Regional Board.  

Furthermore, Regional Board staff had made it 

clear to the Copermittees that this approach was 

one of many recommended by the Blue Ribbon 

panel, and that Regional Board staff were/are 

open to discussing alternative statistical 

approaches when developing MALs.  The 

commenter disputes the approach, but do offer 

an alternative of using a 90th percentile 

approach for a localized dataset (see Comment 

96).  While it is unclear if the Copermittees 

would accept a 90th percentile approach 

utilizing the USEPA Rain Zone 6 data, the 

Regional Board remains open to further 

discussion regarding alternative statistical 

approaches.
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90 4 MAL D In addition, the Tentative Order’s use of 

USEPA Rainfall zone 6 database (4/29/09 Fact 

Sheet Changes at p. 11) is not appropriate to 

generate the MALs if a sufficient local data 

base is available. The State’s Blue Ribbon 

Panel noted that there is greater opportunity to 

use various data sets for establishing the MALs. 

Three options proposed in the Report, in order 

or preference, are:

• Local urban stormwater monitoring data (the 

Panel even notes the existence of such data sets 

from Los Angeles County, Orange County and 

other California MS4 programs)

• Combine municipal permit monitoring 

datasets if there is a lack of data for specific 

constituents in any one location

• National database

In this case, the Tentative Order selects the 

second preferred option to generate the MALs 

even though there are local stormwater data sets 

available. In fact, in California and specifically 

in Orange County, the MS4s have 

comprehensive data sets. While the Climate 

zone 6 database is much preferred over the use 

of the national dataset, the County would 

submit that our monitoring dataset is 

sufficiently robust to generate MALs.

The Regional Board acknowledges that local 

data sets are the preferred option for developing 

MALs.  For this reason, the data set for MALs 

was changed to reflect USEPA Rainfall Zone 6, 

which includes MS4 effluent data from Orange, 

San Diego, Los Angeles and Ventura County.  

While the County of Orange has a large 

monitoring data set, Regional Board staff have 

concluded that there is a lack of effluent 

monitoring from major outfalls that are 

representative of conditions throughtout the 

Region.  Furthermore, staff do not feel it is 

appropriate to utilize storm water receiving 

water data to develop MALs, as the resultant 

MALs may not be representative of storm water 

effluent and result in MALs that may be higher 

or lower than storm water effluent for the region.

Since the Regional Board acknowledges the 

importance of localized data, the Tentative 

Order updates includes the following language:

"Section D.5 (new section)

The MALs will be reviewed and updated at the 

end of every permit cycle. The data collected 

pursuant to D.2 above can be used to create 

MALs based upon local data. It is the goal of the 

MALs, through the iterative and MEP process, 

to have outfall storm water discharges meet all 

applicable water quality objectives."

91 4 MAL D Furthermore, the derivation and use of action 

levels as envisioned by the State’s Blue Ribbon 

Panel reflects an approach to identify the “bad 

actors.” (Report at page 8) The use of MALs in 

the Tentative Order establishes a numeric end 

point for assessing MEP.  The Tentative Order 

does introduce the iterative process to address 

exceedances of MALs and subject to the action 

or lack of action by the MS4s to address these 

exceedances, the discharger may be viewed to 

be out of compliance with the MEP standard. 

Such a permit strategy is unique but it does not 

diminish the fact that a numeric value is being 

used to define MEP.  Notwithstanding this 

statement, the Tentative Order notes the 

absence of MAL exceedances does not give rise 

to a presumption that the discharger in 

compliance with the MEP criteria. Thus it’s fair 

to say regardless of the outcome of the MAL 

comparison the Board will ultimately decide 

whether the dischargers are complying with 

MEP.  This somewhat convoluted logic poses 

difficulties for all parties and makes the 

interpretation of the Tentative Order even more 

difficult.  With that in mind, the County 

submits that consistent with the Blue Ribbon 

Panel recommendations, MALs should be used 

as assessment tools to identify “bad actors” and 

not as compliance metrics.

Please see previous response to comment no. 33 

regarding MALs and the MEP standard.   

Also, language in the updated erratta has been 

modified to clarify that meeting a MAL does not 

exempt the Copermittees from the 

implementation of other required storm water 

programs.  The Regional Board will look at 

mulitple lines of evidence, including reaction to 

MAL exceedances, in assessing the 

Copermittees compliance with the MEP 

standard to reduce pollutants in storm water 

discharges from the MS4.
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92 4 MAL D C) MALs Are More Restrictive than the Basin 

Plan and Establish New Water Quality 

Objectives for a Water Body

Instead of identifying “bad actors,” the MALs 

as calculated in the Tentative Order may 

actually establish new water quality objectives 

for a waterbody or, at the very least, may 

establish action levels that are more restrictive 

than applicable water quality objectives for the 

waterbodies in question. For example, the 

Tentative Order proposes a MAL for total 

nickel of 26.34 ug/L that must be compiled 

with 80% of the time based on a running 

average. A comparison of the nickel MAL with 

the Basin Plan water quality objective is shown 

below in Table 3.

Table 3 - Comparison of MALs v. Basin Plan 

Water Quality Objective for Nickel1 

Constituent Units Municipal Action

Levels2 Basin Plan3

Nickel ug/L 26.34 469

1. Measured as total

2. Table 4, as modified in 4/29/09 Tentative 

Updates.

3. From California Toxic Rule and assuming 

acute criterion and 100 mg/L as CaCO3

hardness and default conversion factors.

A review of the table demonstrates that the 

MAL is considerably more restrictive than the 

water quality objectives (in the case of nickel, 

the MAL is nearly 18 times more restrictive 

than the water quality objective). Thus it is very 

possible that the County would be held 

responsible for significantly reducing its lead 

and nickel concentrations even though the 

water body receiving the discharge is in 

compliance with the water quality standard.  To 

demonstrate this point, water quality data were 

compiled for mass emission stations located on 

various creeks in Orange County. This 

compilation is shown in Table 4. A review of 

the table shows that the creeks are out of 

compliance with the MAL even though they are 

in general in compliance with the Basin Plan 

objective for these same waters.

Table 4. Comparison of Orange County 

Waterbodies with Nickel MAL and Water 

Quality Objectives

Waterbody

Percentage of

time1 > MAL of

26.34 ug/L

Percentage of

samples1 > CTR water

quality objective of

469 ug/L

Aliso Creek 58.5 0

Prima Deshecha 100.0 2.1

Segunda Deshecha 93.4 0

Regional Board staff, prior to submission of this 

comment by the County of Orange, updated 

MAL language to include a clause that provides 

a sliding scale for those prioirty pollutant MALs 

which have California Toxic Rule values 

dependent on the hardness of the receiving 

water.  This was presented to the Copermittees 

in proposed updated erratta documents 

submitted to the Copermittees on April 29th and 

May 5th, 2009.
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93 4 MAL D Table 5. Characteristics of Ventura County 

Land Use -Specific Outfalls for Nickel

Industrial Outfall Residential Outfall

Number of samples 26 26

Mean, ug/L 28.9 17.6

Range <5 - 120 <1 - 53

% of time above MAL 42 22

Assuming runoff in Orange County is similar to 

runoff in Ventura County we would submit that 

the application of MALs to Orange County will 

create a situation where our receiving waters 

will be in compliance with the Basin Plan but 

that discharges from our outfalls will not be in 

compliance with the MALs. Furthermore, 

because the water body (see Table 4) is 

significantly in compliance with the applicable 

water quality objective, discharges from 

residential storm drain outfalls are clearly not 

causing or contributing to an exceedance of a 

water quality standard. Thus, the MS4 

discharges and the waterbody do not exceed or 

impact the Basin Plan water quality standards, 

but due to the application of the MAL, the 

Permittees without corrective action to lower 

the discharge level, would be out of compliance 

with the Tentative Order and would potentially 

be subject to mandatory minimum penalties for 

failing to comply with an effluent limits. 

Unnecessary and significant costs will therefore 

accrue to the Permittees from the obligation to 

address discharges that present regulatory rather 

than environmental concerns.

Please see previous response to comment no. 33 

regarding MALs and the MEP standard.  MALs 

are not effluent limitations and will not result in 

MMPs.  Furtheromre, MALs are not set below 

aplicable water quality objectives.  Please see 

responses to comment nos. 87 and 92.
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94 4 MAL D D. Compliance with MALs will prove to be 

problematic

The Tentative Order (as modified in the 

4/29/09 Tentative Updates) provides 

clarification regarding the follow-up action 

required should the outfalls exceed the MALs.  

The Tentative Order requires each Permittee to 

affirmatively augment and implement all 

necessary stormwater controls and measures to 

reduce the discharge of the associated class of 

pollutants(s) in the affected watershed to the 

MEP. The definition of MEP (at Attachment C, 

page C-7) provides a broad definition that 

primarily focusing on source control BMPs and 

treatment control BMPs only if source control 

BMPs prove ineffective12. Given the current 

lack of knowledge regarding the effectiveness 

of source control BMPs and the liability of non 

compliance with numeric effluent limits (and 

resulting mandatory minimum fines) the 

Permittees would be well served to implement

treatment control BMPs. As a result, the 

Tentative Order is structured to effectively 

require Permittees to retrofit all outfalls with 

treatment control BMPs. However, the 

language in the Tentative Order creates an 

illusion that the Permittees can comply with the 

MALs through a traditional stormwater 

management program.  If it is the Regional 

Water Board’s intent to structure compliance 

through the implementation of treatment 

control BMPs (see Provision 3.d Retrofitting 

Existing Development at pg. 65), then the 

Tentative Order must clearly state that all 

outfalls are to be retrofitted with treatment 

control BMPs. Obviously, the costs and 

ramifications on Permittees for such a 

requirement are huge and in some cases

may not be possible without displacing existing 

development.

As modified, the Tentative Order updates 

language does not, as the comment states, 

effectively require Permittees to retrofit all 

outfalls with treatment control BMPs.  The 

language requires:

"each Copermittee to affirmatively augment and 

implement all necessary storm water controls 

and measures to reduce the discharge of the 

associated class of pollutants(s) in the affected 

watershed to the MEP. The Copermittee shall 

utilize the exceedance information as a high 

priority consideration when adjusting and 

executing annual work plans, as required by this 

Permit.  Failure to appropriately consider and 

react to MAL exceedances in an iterative 

manner creates a presumption that the 

Copermittee(s) have not complied to the MEP."

Thus, Copermittees are required to evaluate 

exceedances and react in an iterative manner.  It 

is expected that the Copermittees will take the 

presence of exceedances as a prioirity when 

making decisions on what actions should be 

taken in the short and long term as part of the 

iterative process.  The Regional Board contends 

that MALs are not restrictions, but an additional 

identification and evaluation tool for 

Copermittees to utilize as part of the iterative 

process to reduce pollutants in storm water 

discharges to the MEP.

95 4 MAL D Furthermore, it is unclear to the County that 

even after retrofitting all of our outfalls that we 

would comply with the MAL numeric effluent 

limits.  As a case in point, the County reviewed 

options for lowering the nickel concentrations 

to the MAL level and were unable to verify that 

the BMPs purported to be practicable in the 

national ASCE database could in fact reduce 

nickel to levels required for compliance.  

Basically, the ASCE BMP database has no 

supporting documentation demonstrating the 

effectiveness of treatment control BMPs to 

reduce nickel.  Similarly, the database did not 

contain performance data for mercury removal; 

thus, it’s unclear what options are available to 

the MS4 should the discharge exceed the MAL 

for mercury.

Please see response to Comment No. 94.  An 

exceedance does not neccesarily mean an outfall 

requires immediate retrofitting.  The exceedance 

of the MAL is expected to be used to evaluate all 

programs, including implementation of addition 

BMPs.  It is expected that the Copermitttee, 

during evaluation of MAL data, may set  

priorities based upon the avaliable BMP options 

at the time.  The Regional Board does not expect 

that MALs will require Copermittees to go above 

and beyond the MEP standard for storm water.
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96 4 MAL D E. County’s Alternative Approach for Use of 

MALs

The Tentative Order’s use of MALs to define 

MEP is ill conceived as it is inconsistent with 

state and federal policies, is technically flawed, 

results in requirements more stringent then 

federal law, and creates limits that are more 

restrictive then adopted water quality objectives 

contained in the Basin Plan.  While the County 

disagrees with the use of MALs to define MEP 

as a numeric value to determine compliance, we 

understand the Regional Water Board is 

looking for a new mechanism to ensure Orange 

County’s stormwater program is effective and 

protective of water quality.  Thus, instead of 

using MALs as proposed in the Tentative 

Order, we propose an alternative method 

consistent with the approach proposed by the 

State Water Resources Control Board’s “Blue 

Ribbon Panel of Experts,” as expressed in the 

June 2006 Blue Ribbon Panel Report (“BRP 

Report”). This approach would meet the 

Regional Water Board’s desire to include 

performance measures in a municipal

stormwater program for Orange County.  To 

achieve these goals, we support an approach 

that “would set “an ‘upset’ value, which is 

clearly above the normal observed variability, 

which would allow bad actor catchments to 

receive additional attention” through creation 

of an upset value (see BRP Report at p. 8.). The 

BRP Report termed upset value as “…an 

Action Level because the water quality 

discharge from such locations are enough of a 

concern that most all could agree that some 

action should be taken…” (Id.) The 

strikeout/underline language in Attachment B 

presents the Permittee’s proposal for how 

MALs should be developed and used to achieve 

the purpose set forth in the BRP Report. The 

Permittees’ proposal is to use locally relevant 

data to create MALs as a tool which, together 

with additional investigation and attention, will 

ensure that water quality is improved in the 

subject subwatershed.  Such a proposal would 

also include the deletion of any references of 

MALs

to support the determination of MEP.  To 

develop MALs for this purpose, the Permittees 

propose to use the 90th percentile of local, 

countywide data to develop MALs.  Any sub-

watershed that exceeds the 90th percentile 

would be above the normal observed variability 

and in need of additional attention.  In addition, 

we propose to develop MALs only for those 

pollutants where there is water quality 

impairment (based on the section 303(d) list), 

or have been identified as pollutants of concern 

and that are present in significant quantities in 

MS4 discharges.  The Permittees’ approach 

would avoid using public resources unwisely 

and inefficiently and focus on pollutants that 

are causing water quality concerns.

Please see response to Comment  Nos. 33 and 

90.  

In addition, while the Regional Board 

appreciates the alternative suggestion regarding 

MALs, Regional Board staff contend that MALs 

as presented in the Tentative Order updates are 

sufficient given the avaliable storm water 

effluent data.  As previously discussed, the 

Phase I effluent monitoring data, including 

localized data, is for pollutants that are expected 

to be present in storm water runoff from the 

MS4.  Furthermore, the Regional Board 

encourages the Copermittees to incorporate 

sampling for constituents above and beyond 

what is proposed in the Tentative Order, 

particularly for additional pollutants of concern 

to the Copermittees and/or any 303(d) listed 

constituents.  Additional sampling for such 

constituents can be used in developing localized 

MALs, as described in Comment 90, and by 

Copermittees to determine if additional priorities 

for other pollutants, including 303(d) listed 

impairments, are needed.
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97 4 MAL D Where a sub-watershed exceeds a MAL due to 

the MS4 discharge, the Permittees propose that 

the responsible Permittee be required to submit 

an “MAL Action Plan” to the Regional Water 

Board’s Executive Officer. The plan would 

need to include an assessment of the sources 

responsible for the abnormal pollutant levels, 

the existing BMPs that address those sources, 

an assessment of additional BMPs and actions 

that could be implemented, and, based on such 

analyses, the additional BMPs and/or actions 

the responsible Permittee proposes to 

implement to achieve the MAL to the MEP.  

The Executive Officer, in approving the plan, 

would have the opportunity to identify 

additional BMPs or actions the Regional Water 

Board believes necessary to address the 

constituent of concern.  In summary, Permittees 

propose that MALs be used to identify poor 

performing

catchments or sub-watersheds for pollutants of 

concern to implement further practical 

controls.  Where MALs are exceeded, the 

Permittees, in conjunction and with approval by 

the Regional Water Board’s Executive Officer 

would be required to implement additional 

actions deemed necessary to address the high 

concentration. Thus, MALs are used to elevate 

municipal responsibility in a manner that is 

reasonable and practical while improving water 

quality.

Please see response to Comments 33, 90 and 96.

The Tentative Order has been changed to 

include language very similar to what is 

proposed by the comment.  The Regional Board, 

however, feels that every MAL exceedance 

would not warrant submission of an individual 

"MAL Action Plan."  It is expected that 

Copermittees will evaluate MAL exceedances in 

a comprehensive scenario on a watershed and 

pollutant basis when setting BMP priorities.  

This is already a requirement of all monitoring 

programs conducted under the Order.  Thus, the 

Regional Board contends that "MAL Action 

Plans" should be incorporated into the overall 

work plans (Sections G.3 and J.4)  for 

Copermittees and used as a tool for setting 

priorities and implementing BMPs within the 

MEP process.

98 4 Legal E LEGAL AUTHORITY

• Effectiveness of BMPs (Section E.1.j, Page 

24)

The Tentative Order includes a new provision 

that requires the Permittees to demonstrate that 

they have the legal authority to require 

documentation on the effectiveness of BMPs. 

This provision is redundant with other 

requirements in the permit in that it ignores the 

fact that the New Development/Significant 

Redevelopment section of the DAMP (Section 

7.0) establishes a process for the selection, 

design, and long-term

maintenance of permanent BMPs for new 

development and significant redevelopment 

projects and requires developers to select BMPs 

that have been demonstrated as effective for 

their project category. In addition, it ignores the 

fact that the Permittees have already established 

legal authority for their development standards 

so that project proponents have to incorporate 

and implement the required BMPs. This 

provision should be deleted from the Order.

This section has been added to the Order to 

ensure that BMPs implemented by third parties 

are effective. Since the Copermittees cannot 

passively receive and discharge pollutants from 

third parties, the Copermittees must ensure 

discharges of storm water pollutants to the MS4 

are reduced to the MEP. In order to achieve this, 

the Copermittees must be able to ensure that 

effective BMPs are being implemented by 

requiring the third parties to document BMP 

effectiveness.  Regarding the Copermittees’ 

ability to require documentation and reporting 

from third parties, USEPA states “municipalities 

should provide documentation of their authority 

to enter, sample, inspect, review, and copy 

records, etc., as well as demonstrate their 

authority to require regular reports.”
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99 4 LID F.1 LID BMPs (Section F.1.c.(2), Page 26)

Provision F.1.c.2 identifies that the LID BMPs 

listed in the provision shall be implemented at 

all Development Projects where applicable and 

feasible, however no definition of “applicable 

and feasible” is identified in the provision or 

within the fact sheet.  The determination of 

feasibility of implementing the LID BMPs 

identified in the provision should be the 

responsibility of the Permittees.

It is recommended that the Provision be 

modified as follows: The following LID BMPs 

listed below shall be implemented at all 

Development Projects where applicable and 

feasible as determined by the permittee.

The LID requirements have been extensively 

modified following meetings with the 

Copermittees and the interested stakeholders.  

The Tentative Order addresses the conditions of 

technical infeasibility.  More robust criteria is 

expected in the Copermittee's updated SUSMP 

document.
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100 4 SUSMP F.1. • Infiltration and Groundwater Protection 

(Section F.1.c.(6), Page 26)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section makes 

reference to the Order No. R9-2002-0001 Fact 

Sheet and recommendations provided by the 

U.S. EPA Risk Reduction Engineering 

Laboratory related to restrictions on infiltration 

of stormwater. The Order No. R9-2002-0001 

Fact Sheet references the document U.S. 

Environmental Protection Agency. 1994. 

Potential Groundwater Contamination from 

Intentional and Nonintentional Stormwater 

Infiltration. EPA 600 SR- 94 051. This 

document that is referenced as guidance for 

infiltration of stormwater is more than 15 years 

old and does not provide an adequate technical 

basis for many of the requirements related to 

infiltration of stormwater. A closer review of 

this document will show that the study 

evaluated the impact of industrial stormwater 

discharges into local groundwater. However, 

the site soil conditions had a poorly defined soil 

structure and included gravel. Thus stormwater 

from the industrial site was discharged in an 

almost direct conduit to the groundwater. The 

County would submit that the Tentative Order 

should require the Permittees to develop criteria 

for the use of infiltration BMPs that consider 

land use, runoff quality, groundwater depth, site 

soil conditions and other information relevant 

to groundwater protection. The Regional Board 

Response to Comments dated July 6, 2007 also 

identifies that language contained in the 

Tentative Order also allows the Permittees to 

develop alternative criteria to replace the 

suggested restrictions. As currently drafted the 

restrictions are more than “suggestions” and are 

actually more restrictive than requirements for 

onsite septic systems currently being considered 

by the State Water Board. If the restrictions are 

“suggested” then they should not be required as 

provision but should be identified as suggested 

or removed from the permit. If the intent is to 

allow the Permittees to develop criteria for 

infiltration of stormwater than the provision 

should be that the Permittees should develop 

the criteria and the “suggested” criteria should 

be deleted form the permit.

Since the Fact Sheet, and the Regional Board 

Response to Comments dated July 6, 2007 does 

not provide adequate technical basis for the 

requirements and the Regional Board Response 

to Comments dated July 6, 2007 identifies the 

requirements as “suggested”, Section F.1.c.(6) 

should be deleted from the Tentative Order.

Jurisdictional Runoff Management Program 

(JRMP) Section F.1.c.(6)(g) restricts the use of 

infiltration treatment control BMPs in areas of 

industrial or light industrial activity and areas 

subject to high vehicular traffic. High vehicular 

traffic is defined as 25,000 or greater average 

daily traffic on main roadway or 15,000 or 

more average daily traffic on any intersecting 

roadway. There is no specific technical basis 

for this restriction or the definition of “high 

vehicular traffic” included within the Fact 

The Tentative Order continues to give the 

Copermittees the needed flexibility to develop 

criteria for infiltration treatment devices.  The 

criteria set forth in the Permit are the minimum 

requirements for infiltration if the Copermittees 

choose not to develop separate criteria.  The 

language will remain in the Permit as we have 

no knowledge of an individual Copermittee 

implementing separate infiltration criteria.  Any 

separate infiltration criteria developed by the 

Copermittees, must be submitted as part of their 

updated SSMP for public review and comment.  

The restriction on areas with high vehicular 

traffic is included on the recommendation of the 

USEPA guidance that the commenter cited.

The requirement in Section F.1.c.6.(g) 

restricting infiltration in certain areas has been 

modified to be allow infiltration, provided the 

runoff is treated or filtered to remove pollutants 

prior to entering the infiltration device.  This 

change is in light of the findings of the Los 

Angeles and San Gabriel Rivers Watershed 

Council's Water Augmentation Study Phase II 

Final Report.  The study found that "Filtration 

methods employed at industrial sites seemed to 

be effective at removing certain pollutants prior 

to entering the infiltration system, which may 

make infiltration more feasible at these more 

polluted sites."  This provision is in keeping 

with the goal of maximizing infiltration 

opportunities to benefit surface water quality 

and maximize local sources of water supply.
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Sheet and the reference to the EPA Guidance in 

the Regional Board Response to Comments 

dated July 6, 2007 does not provide an 

adequate technical basis. As such, prescriptive 

requirements should not be included in the 

Tentative Order unless there is a strong 

technical basis.  Although SWRCB Order WQ 

2000-11 provides guidance on some of the 

restrictions on the use of infiltration treatment 

control BMPs contained in the Tentative Order, 

there is no mention of restrictions related to 

areas subject to high vehicular traffic. 

Moreover, we are not aware of any 

demonstrated relationship between traffic 

counts and frequency of materials deposited on 

the street.

101 4 SUSMP F.1 • Native/Low Water Landscaping (Section 

F.1.c.(7), Page 27)

This new provision identifies that landscaping 

with native or low water species where feasible 

shall be preferred in areas that drain to the MS4 

or waters of the U.S. It is unclear to the County 

as to the nexus between the use of native plants 

and runoff water quality. For what purpose does 

this provision have to protect water quality and 

beneficial uses? This provision would appear to 

be outside the jurisdiction of the Regional 

Board.

This provision is not an Order requirement, and 

is simply a suggestion to use native species 

where feasible.  Invasive plant species can 

degrade the Beneficial Uses of the waters of the 

State, and the Regional Board is encouraged by 

the actions taken to date by Copermittees to 

prevent many non-native species from being 

introduced to waters of the U.S. and State, 

especially via the MS4 system.  Furthermore, 

native/low water landscaping is likely to require 

fewer fertilizers that could be mobilized to 

jurisdictional waters and cause nutrient-related 

water quality impacts.
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102 4 SUSMP F.1 • Standard Stormwater Mitigation Plans 

(SSMPs) (Section F.1.d, Page 27-28)

Section F.1.d. requires each Permittee to 

implement an updated local SSMP within 

twelve months of adoption of the Order. The 

schedule for the update of the SSMP is overly 

aggressive and does not allow the time 

necessary for the Permittees to incorporate 

changes and implement an updated SSMP. This 

provision adds language that requires the 

inclusion of the hydromodification 

requirements in provision F.1.h in an updated 

local SSMP within one year of the adoption of 

the Order. The requirements in provision F.1.h 

include the development of watershed specific 

HMPs within two years of adoption of the 

Order. The timeframe to update the local 

SSMPs in Provision F.1.d should be consistent 

with the time frame identified to develop the 

watershed specific HMPs in provision F.1.h.  It 

is recommended that the Provision be modified 

as follows:

Each Copermittee must implement an updated 

local SSMP, upon completion of the watershed 

specific HMP(s) in their jurisdiction, which 

meets the requirements of section F. 1. d. of 

this Order and (1) reduces Priority 

Development Project discharges of storm water 

pollutants from MS4 to the MEP, (2) prevents 

Priority Development Project runoff discharges 

from the MS4 from causing or contributing to a 

violation of water quality standards, (3) 

manages increases in runoff discharge rates and 

durations from Priority Development Projects 

that are likely to cause increased erosion of 

stream beds and banks, silt pollution 

generation, or other impacts to beneficial uses 

and stream habitat due to increased erosive 

force and (4) implements the hydromodification 

requirements in section F.1.h.

The Tentative Order has been revised to allow 

up to two years to develop the updated SSMP in 

conjunction with the hydromodification 

management plan.
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103 4 SUSMP F.1 • Priority Development Project Categories 

(Section F.1.d.(2), Page 29)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section does 

not provide any technical basis for requiring 

that a new Development project feature requires 

the entire project footprint being subject to 

SSMP requirements. The Response to 

Comments only mentions that the provision is 

“a particularly important requirement since 

municipalities have greater latitude during 

development to require pollution prevention 

than they have with existing development”, 

however pollution prevention is not required 

from land uses that are not Priority 

Development Project Categories and so the 

Response to Comments fails to address this 

potential situation and does not provide any 

technical basis for the provision. Furthermore, 

this requirement, Provision F.1.d.(2), appears in 

direct conflict with Provision F.1.d.(1)(b) 

which defines the area subject to SUSMP 

requirements. Given that provision F.1.d.(1)(b) 

is consistent with Board Order WQ 2000-11, 

provision F.1.d.(2) should be

deleted. Since the previous comments on this 

issue were not addressed in the Regional 

Board’s Response to Comments, the comments 

are being resubmitted.

Although a priority development project is 

defined throughout the permit, the entire project 

footprint is subject to SSMP requirements.  This 

is reasonable and protective of water quality 

because specific priority development projects 

have amenities that may generate pollutants.  

This common sense approach that the SSMP 

requirements apply to the entire project footprint 

is recognized in the County of Orange's Local 

Implementation Plan that is contrary to their 

comment.  Table A-7.VI-2, Anticipated and 

Potential Pollutants Generated by Land Use 

Type,  in the County's LIP describes parking lots 

as potentially generating nutrients, pesticides, 

sediments and oxygen demanding substances if 

landscaping exists onsite.  If the SSMP applied 

to only the criteria triggering a priority 

development project, the County's table would 

not list those substances as being generated from 

a parking lot.  For example, although a housing 

subdivision of 10 or more dwelling units defines 

one type of priority development project, the 

entire project would be subject to SSMP 

requirements.  The SSMP would need to treat 

runoff from the yards, streets, and driveways as 

well as runoff from the houses.

The commenter misreads provision F.1.d.(1)(b).  

The requirement is not in conflict but is 

demonstrating the difference associated with 

redevelopment and new development 

categories.  It is appropriate to have a different 

requirement for redevelopment due to expected 

site constraints encountered with redevelopment.
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104 4 SUSMP F.1 Section F.1.d.(2) defines Priority Development 

Project Categories. In an introduction to the 

listed categories, this section states that, where 

a new development project feature, such as a 

parking lot, falls into a Priority Development 

Project Category, the entire project footprint is 

subject to SUSMP requirements.  As currently 

written this provision would require a new 

development that has a 5,000 square foot 

parking lot feature and 100,000 square feet of 

other land uses that are not Priority 

Development Project Categories, to provide 

treatment for the entire project (105,000 square 

feet).  This requirement would unduly burden 

the landowner in this case with the cost of 

treating runoff from 105,000 square feet when 

only 5,000 square feet should be subject to 

SUSMP requirements and treatment controls.

The need to treat runoff from a greatly 

increased land area will require an increase in 

the size of treatment controls, which will 

increase the volume of water treated without a 

likely commensurate increase in pollutant 

removal. This requirement will unnecessarily 

increase the cost of treatment control BMPs 

without commensurate pollutant removal 

benefits and likely discourage re-development.

The Fact Sheet fails to provide any information 

showing that development land uses that are not 

in the Priority Development Project Category 

contribute pollutants to the MS4 and are a 

threat to water quality. The Fact Sheet (page 

78) states that this provision “is included in the 

Order because existing development 

inspections by Orange County municipalities 

show that facilities included in the Priority 

Development Project Categories routinely pose 

threats to water quality. This permit 

requirement will improve water quality and 

program efficiency by preventing future 

problems associated with partially treated 

runoff from redevelopment sites. This 

explanation does not demonstrate any 

connection between development land uses that 

are not in the Priority Development Project 

Category and the observed “threats to water 

quality.” In addition, although the explanation 

focuses on the water quality benefits for 

redevelopment projects, the Section is for “new 

development” projects”.  Since the Fact Sheet 

does not provide any technical information 

showing that land uses that are not Priority 

Development Project Categories are a 

significant source of pollutants and a threat to 

water quality, the introductory paragraph of 

Section F.1.d.(2) subjecting the entire project 

footprint to SUSMP requirements should be 

removed from the permit.

See response to Comment No.103.  In addition, 

the commenter appears to be confusing the 

difference between the project footprint and the 

lot size.  Project footprint is that area that is 

being developed.  Within a property owner's lot, 

there may be natural undisturbed areas in 

addition to the project footprint.  Clearly, runoff 

from the natural, left undisturbed areas need not 

be treated.
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105 4 SUSMP F.1. • Commercial Developments (Section 

F.1.d.(2)(b), Page 29)

Section F.1.d.(2)(b) lowers the threshold 

criterion for commercial developments required 

to comply with SUSMP requirements from 

100,000 square feet (2.3 acres) to one acre.  

The Fact Sheet states that this provision has 

been modified to be consistent with US EPA 

Phase II Guidance. However, EPA Phase II 

guidance is not relevant to a Phase I permit.

The Fact Sheet also states that this Provision is 

based on Permittee findings that smaller 

commercial facilities pose high threats to water 

quality. This is not the case. The Permittees 

indicated that commercial facilities of 100,000 

square feet or less receive a score of 3 out 5 (a 

medium threat) in Table 9-8 in the 2007 

DAMP.  Since the Fact Sheet does not provide 

any technical basis for lowering the threshold 

criterion for commercial developments required 

to comply with SUSMP requirements from 

100,000 (2.3 acres) square feet to one acre, the 

category should be described as, “Commercial 

developments greater than 100,000 square feet.”

The Tentative Order has been changed to make 

the definition of a priority development project 

consistent with the recently adopted Region 8 

MS4 permit for North Orange County.  The 

modified requirement defines any commercial 

development greater than 10,000 square feet to 

be a priority development project requiring a 

SSMP.  This criteria was redefined to adequately 

address potential pollutant sources, which may 

exist at properties that undergo development for 

commercial uses.

106 4 SUSMP F.1 • Industrial Developments (Section F.1.d.(2)(c), 

Page 29)

Section D.1.d.(2)(c) requires industrial 

developments of greater than one acre to 

comply with SUSMP requirements. The Fact 

Sheet states that this provision has been 

modified to be consistent with US EPA Phase II 

Guidance. Again, EPA Phase II guidance is not 

relevant to a Phase I permit. In addition, the 

Fact Sheet does not provide a technical basis 

for adding industrial sites to the Priority 

Development Project Categories and

consequently Section D.1.d.(2)(c) should be 

deleted from the permit.

The Tentative Order has been changed to make 

the definition of a priority development project 

consistent with the recently adopted Region 8 

MS4 permit for North Orange County.  The 

modified requirement defines any industrial 

development greater than 10,000 square feet to 

be a priority development project requiring a 

SSMP.  This criteria was redefined to adequately 

address potential pollutant sources, which may 

exist at properties that undergo development for 

industrial uses.
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107 4 SUSMP F.1 • Retail Gasoline Outlets (Section F.1.d.(2)(j), 

Page 30)

Section F.1.d.(2)(j) includes as a Priority 

Development Project Category Retail Gasoline 

Outlets (RGOs) that meet the criteria of 5,000 

square feet or more or have a projected Average 

Daily Traffic (ADT) of 100 or more vehicles 

per day. SWRCB Order WQ 2000- 11 provides 

guidance on whether RGOs are subject to 

SSMP requirements. The State Board states in 

this Order that “In considering this issue, we 

conclude that construction of RGOs is already 

heavily regulated and that owners may be 

limited in their ability to construct infiltration 

facilities. Moreover, in light of the small size of 

many RGOs and the proximity to underground 

tanks, treatment may not always be feasible, or 

safe.”

Although the State Board does not prohibit 

subjecting RGOs to SSMP requirements, the 

State Board provides a number of reasons for 

not doing so, including that fact that RGOs are 

already heavily regulated. It should also be 

noted that the DAMP already prescribe a suite 

of BMPs specific to RGOs. Subjecting RGOs to 

SSMP requirements imposes duplicity where it 

is not needed. Section F.1.d.(2)(j) should be 

removed from

the permit.

The inclusion of Retail Gasoline Outlets was 

discussed at length in the Fact Sheet.  Please see 

the discussion in the fact sheet for Finding 

D.2.d. on page 52, and Section D.1.d.(2)(j) on 

page 86.  This section has not been changed or 

modified.
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108 4 LID F.1. • LID Site Design BMP Requirements (Section 

F.1.d.(4), Page 30-33)

This provision identifies that each Permittee 

must require LID stormwater practices or make 

a finding of infeasibility for each Priority 

Development Project (PDP) for inclusion of 

LID. This provision effectively requires each 

PDP to perform an analysis of the applicability 

of LID BMPs for a given project and either 

incorporate LID BMPs into the project or 

provide documentation that supports a finding 

that LID BMPs cannot be incorporated, which 

presents a significant change in the way 

development projects are planned and designed 

and presents an additional burden on 

developers and municipal plan checkers.

The Tentative Updates and Errata document 

released on May 5th changes this language by 

specifying that each Permittee must require a 

project to include LID stormwater practices or, 

alternatively, participate in the LID substitution 

program described in Section F.1.d.(8). The 

analysis of the feasibility of LID BMPs is most 

appropriate to be included under this provision 

as the LID Site Design Substitution Program, as 

discussed

later, is confusing and an unnecessary provision.

It is recommended that Section F.1.d.(4)(a)(i) 

not be changed per the Tentative Updates and 

Errata document release on May 5th and remain 

as worded in the March 13th Tentative Order as 

follows:

Each Copermittee must require LID storm 

water practices or make a finding of 

infeasibility for each Priority Development 

Project.

The Tentative Order has been modified to 

address the commenter's concern.  The finding 

of infeasibility is subject to the criteria outlined 

in the LID substitution program.

109 4 LID F.1 Section F.1.d.(4)(a)(iii) requires each PDP to 

perform an assessment of the potential for 

collection of stormwater for beneficial use on-

site or off-site prior to discharging from the 

MS4. The language “discharging from the 

MS4” is confusing and the meaning should be 

defined or the language should be changed to 

“discharging to the MS4”.  There is no 

language in the Tentative Order that identifies 

how extensive the analysis should be and there 

is no supporting language in the Fact Sheet as 

to why this analysis should be done. The 

requirement to perform this assessment for off-

site use, which is not defined, puts an undue 

burden on developers to identify potential uses 

beyond the area and control of the PDP. This 

provision likely goes beyond the authority of 

the Regional Boards per Water Code § 13360, 

which prohibits the Regional Board from 

specifying the manner of compliance with its 

regulations.  It is recommended that Section 

(a)(iii) of this provision be modified as follows:

The review of each Priority Development 

Project shall consider potential collection of 

storm water for beneficial use on-site prior to 

discharging to the MS4.

The Tentative Order has been changed in 

response to this comment.  The phrase,  "on site 

or off site prior to discharging from the MS4"  

has been removed.
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110 4 LID F.1 Section F.1.d.(4)(a)(vi) requires that within 365 

days of adoption of the Order that each 

Permittee review its local codes and ordinances 

and identify barriers therein to implementation 

of LID stormwater practices. One year, however 

is not adequate time for each Permittee to 

identify barriers to LID in its local codes and 

ordinances as similar projects to identify 

barriers to LID have taken multiple years. A 

minimum of two (2) years should be provided 

for the Permittees to identify these barriers 

which would allow a thorough understanding of 

the types of barriers present in local codes and 

ordinances, and the time to create ordinances 

that are compatible and support the other 

stormwater program elements.

It is recommended that Section F.1.d.(4)(a)(vi) 

be modified as follows:

Within 365 days two (2) years after adoption of 

this Order, each Copermittee must review its 

local codes and ordinances and identify barriers 

therein to implementation of LID storm water 

practices. Following the identification of these 

barriers to LID implementation, where feasible 

the Copermittee must take appropriate actions 

to remove barriers directly under Copermittee 

control by the end of the permit cycle.

The Tentative Order has been changed to allow 

the Copermittee's up to two years to review their 

local ordinances as part of the updated SSMP.  

Although the Copermittee has two years to 

identifiy the local ordinances, the Copermittee 

has up to five years, the next permit cycle, to 

create and amend their ordinances to be 

compatible and support LID, i.e. remove barriers.

111 4 LID F.1. Section F.1.d.(4)(b)(i) requires PDPs to 

maintain or restore natural storage reservoirs 

and drainage corridors in drainage networks in 

preference to pipes, culverts, and engineered 

ditches. The intent of the provision appears to 

be to assist in maintaining the pre-development 

hydrology, however this provision specifies 

how a PDP is to maintain the pre-development 

hydrology which may go beyond the limitations 

in Water Code § 13360.

It is recommended that Section F.1.d.(4)(b)(i) 

be modified as follows: Consider maintaining 

or restoring natural storage reservoirs and 

drainage corridors (including depressions, areas 

of permeable soils, swales, and ephemeral and 

intermittent streams) in drainage networks in 

preference to pipes, culverts, and engineered 

ditches.

After meeting with the Copermittees, the 

Tentative Order has been modified to remove the 

term "in drainage networks in preference to 

pipes, culverts, and engineered ditches."
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112 4 LID F.1. Section F.1.d.(4)(b)(ii) of this provision 

requires draining a portion of the impervious 

area to pervious areas before discharge to the 

MS4, specifying that the amount of runoff shall 

correspond to the total capacity of the pervious 

areas. Section (b)(iii) of this provision 

identifies that pervious or landscaped areas 

should be properly designed and constructed to 

effectively receive and infiltrate or treat runoff. 

The effect of these

provisions requires that all landscaped and 

pervious areas are sized and designed as 

stormwater treatment devices, such as 

bioretention or vegetated swales. Using 

landscaped and pervious areas as stormwater 

treatment devices is not always feasible and is 

dependant on site specific constraints.

It is recommended that Section F.1.d.(4)(b)(ii) 

and Section F.1.d.(4)(b)(iii) of this provision be 

modified as follows:

Section F.1.d.(4)(b)(ii) - Projects with 

landscaped or other pervious areas shall, where  

feasible, drain a portion of impervious areas 

(rooftops, parking lots, sidewalks, walkways, 

patios, etc) into pervious areas prior to 

discharge to the MS4. The amount of runoff 

from impervious areas that is to drain to 

pervious areas shall correspond with the total 

capacity of the project’s pervious areas to 

infiltrate or treat runoff, taking into 

consideration the pervious areas’ soil 

conditions, slope, and other pertinent factors.

Section F.1.d.(4)(b)(iii) - Projects with 

landscaped or other pervious areas shall, where 

feasible, properly design and construct the 

pervious areas to effectively receive and 

infiltrate or treat runoff from impervious areas, 

prior to discharge to the MS4. Soil compaction 

for these areas shall be minimized. The amount 

of the impervious areas that are to drain to 

pervious areas must be based upon the total 

size, soil conditions, slope,

and other pertinent factors.

The Tenative Order has been updated to 

incorporate the commenter's suggestion.
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113 4 LID F.1. • LID Site Design BMPs Sizing and Design 

(Section F.1.d.(4)(c), Page 33)

The Tentative Updates and Errata document 

released on May 5th (page 7) contains a new 

section which requires that LID structural site 

design BMPs to be sized and designed to 

ensure capture of the 85th percentile storm 

event for all flows from the development in 

accordance with Section F.1.d.(6)(a)(i) and 

Section F.1.h. The objective of Low Impact 

Development is for a development site to 

maintain pre-development site hydrology by 

implementing site-design techniques that 

function similar to natural processes. LID 

BMPs should therefore not be designed to 

capture the 85th percentile storm event but 

rather to capture the difference in volume 

between the 85th percentile storm event for the 

pre-development condition and the 85th 

percentile storm event for the post-development 

condition (delta volume). By sizing and 

designing LID BMPs to the delta volume this 

will help to ensure that the pre-development 

hydrology is maintained which is the objective 

of the Low Impact Development stormwater 

approach. 

This new section also requires that any volume 

over and above the design capture volume, that 

is not captured by the LID BMPs shall be 

treated using conventional treatment control 

BMPs in accordance with Section F.1.d.(6). 

This language appears to require treatment 

beyond the 85th percentile storm event which 

unnecessary as most pollutants are removed 

through treatment or capture of the 85th 

percentile storm event, it is likely infeasible in 

many locations, and it would but an 

unnecessary burden on PDPs without much 

added pollutant removal benefit.

It is recommended that the Provision be 

modified as follows:

LID structural site design BMPs shall be sized 

and designed to ensure capture of the difference 

between 85th percentile storm event (“design 

capture volume”)for the predevelopment 

condition and the 85th percentile storm event 

(“design capture volume”)for the post-

development condition for all flows from the 

development or redevelopment project in 

accordance with Section F.1.d.(6)(a)i. and 

Section F.1.h below.

The Tentative Order's language regarding Low 

Impact Development requirements has been 

modified to be consistent with the Region 8's 

recently adopted MS4 permit for North Orange 

County.  The language still requires onsite 

retention through infiltration, evapotranspiration 

or rainwater harvesting.  In addition, the Permit 

allows properly designed biofiltration BMPs to 

be used as allowed by the Region 8 permit.  

Retention on site and/or biofiltration is required 

of all flows resulting from storm up to and 

including the 24-hour 85th-percentile storm 

event.
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114 4 LID F.1. Alternatively the term “capture” as used in the 

Tentative Updates and Errata document 

released on May 5th should be defined as 

capturing water for treatment using LID BMPs 

and should not be defined as retention of the 

85th percentile storm event. Retention of the 

85th percentile storm event is an artificial 

metric that does not meet the objective of Low 

Impact Development which is to maintain pre-

development site hydrology. If retention is used 

as the definition of capture there will be many 

development site locations where this will be 

infeasible due to site constraints. Capture 

should be defined as treatment of the 85th 

percentile storm event which is likely feasible 

at almost all development site locations. The 

benefits of LID are realized with the definition 

of capture as treatment, as retention will still 

occur on sites where it is feasible through 

infiltration and evapotranspiration, and on sites 

where retention is not feasible, vegetated LID 

BMPs will still provide treatment and volume 

reduction will occur through some infiltration 

and evapotranspiration.

Alternatively it is recommended that the 

Provision be modified as follows:

LID structural site design BMPs shall be sized 

and designed to ensure capture treatment of the 

85th percentile storm event (“design capture 

volume”) for all flows from the development or 

redevelopment project in accordance with 

Section F.1.d.(6)(a)i. and Section F.1.h below.

The Tentative Order's language regarding Low 

Impact Development requirements has been 

modified to be consistent with the Region 8's 

recently adopted MS4 permit for North Orange 

County.  The language still requires onsite 

retention through infiltration, evapotranspiration 

or rainwater harvesting.  In addition, the Permit 

allows properly designed biofiltration BMPs to 

be used as allowed by the Region 8 permit.
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115 4 SUSMP F.1. • Treatment Control BMP Requirements 

(Section F.1.d.(6)(f) and (g), Page 34)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section does 

not provide any technical basis for these 

provisions and it does not adequately address 

the comments provided stating that “the 

concerns are addressed within the Tentative 

Order”. Since the previous comments on this 

issue were not adequately addressed in the 

Regional Board’s Response to Comments, the 

comments are being resubmitted.

Section F.1.d.(6)(f) require treatment control 

BMPs be implemented prior to discharging into 

waters of the U.S. and provision F.1.d.(6)(g) 

requires that treatment controls not be 

constructed within waters of the U.S. or waters 

of the State. These provisions of the Tentative 

Order greatly limit the use of regional BMP and 

watershed-based approaches.  The provisions 

demand a lot-by-lot approach in implementing 

BMPs that is analogous to

the site-by-site septic tank approach that has 

been discredited as an effective strategy for 

sewage treatment in urban areas. Similarly, the 

Permittees submit that such an approach is also 

ineffective for stormwater and will lead to a 

diversion of limited resources to managing 

thousands of site-by-site treatment controls, 

which are managed by parties that have limited 

or no experience, instead of hundreds of 

regional controls, that are managed by parties 

and governmental agencies that have expertise 

in BMP management.

The Tentative Order encourages a renewed 

focus on the ‘watershed approach’ but the 

proposed restriction on regional BMPs is 

antithetical to a watershed approach. The 

USEPA in its National Management Measures 

Guidance to Control Nonpoint Source Pollution 

from Urban Areas, Management Measure 5: 

New Development Runoff Treatment dated 

November 2005 (page 5-38) states that 

“regional ponds are an important component of 

a runoff management program.” and that the 

costs and benefits of regional, or off-site, 

practices compared to on-site practices should 

be considered as part of a comprehensive 

management program. The EPA guidance 

acknowledges that a regional approach can 

effectively be used for BMPs.

In addition, the Fact Sheet does not provide any 

technical justification for these provisions. 

Since neither the Findings nor the Fact Sheet 

provide any technical basis for precluding 

regional BMPs and EPA guidance recommends 

the use of regional BMPS, these provisions 

should be deleted from the permit.

This issue was addressed in the 2007 fact sheet 

and response to comments.  Please see the 

response to Comment  No. 69.
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116 4 LID F.1. • LID Site Design BMP Substitution Program 

(Section F.1.d.(8)(d), Page 36)

In the March 13th Tentative Order the 

provision has been modified to require that for 

PDPs participating in the Substitution Program 

that all LID site design BMPs meet the 

requirements in Section F.1.d.(4). As LID 

BMPs are now required in every PDP the 

Substitution Program essentially becomes a 

moot provision since if it is feasible to 

incorporate LID BMPs a PDP would most 

likely not need to include treatment control 

BMPs. The May 5th Tentative Updates and 

Errata document modifies this provision to 

include a feasibility analysis for PDPs where 

LID BMPs are not feasible. This new language 

effectively changes the meaning of Provision 

F.1.d.(8) from a LID Site Design BMP 

Substitution Program to a Treatment Control 

BMP Substitution Program as the Tentative 

Order requires LID site design BMPs unless 

they are demonstrated to be infeasible, which 

then Treatment BMPs appear to be able to be 

substituted. It is recommended that the 

Provision be deleted and that the LID feasibility 

provisions under Section F.1.d.(8)(d) from the 

May 5th Tentative Updates and Errata 

document be moved under Section F.1.d.4.(a)(i).

The commenter is correct that it is the intent of 

this section that LID BMPs are required unless 

demonstrated to be infeasible, which then 

Treatment BMPs are able to be substituted and 

mitigation implemented.  The language in the 

Tentative Order has been modified to clarify that 

intent.

117 4 SUSMP F.1. • Treatment Control BMP Maintenance 

Tracking (Section F.1.f, Page 38)

The Regional Board Response to Comments 

dated July 6, 2007 regarding this section 

identifies that the provision has been modified 

to “allow the Permittees more latitude with 

verifying treatment control BMP operations 

through self-certification, third party inspection 

and/or verification by the Copermittee,” 

however the self-certification program is 

required to comply with the same very 

prescriptive provisions. The Provision should 

be amended to properly allow the Permittees to 

develop a self-certification inspection program 

that will meet the intent of the provision 

without having pre-determined requirements 

which undermine the benefits of a self-

certification inspection program.

It is recommended that the Provision be 

modified as follows:

(c) Verify implementation, operation, and 

maintenance of treatment BMPs by inspection, 

through the development of a self-certification 

BMP inspection program within 12 months of 

the adoption of this Order.

Please see the response to Comment #27.  

Copermittee inspections are preferable to self 

certification programs for high priority projects.  

The requirements in the Tentative Order are on 

the verification program as a whole including 

inspections and self certifications.  The 

requirements define when it is appropriate to use 

the self certification program.
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118 4 Hydromod F.1. • Requirements for Hydromodification and 

Downstream Erosion (Section F.1.h, Page 39)

Section F.1.h. discusses the hydromodification 

requirements for Priority Development Projects. 

The hydromodification provisions are of 

concern to the Permittees for several reasons. 

As a general matter, the hydromodification 

provisions may actually discourage smart 

growth and sustainable development and 

encourage urban sprawl. High density urban 

development generally does not have the space 

to allocate to onsite hydromodification controls. 

However, urban development has other water 

quality benefits such as incorporating 

subterranean parking garages, retail and office 

workspace, and residential space into a single 

impervious footprint. As a result, these types of 

developments have a much smaller impervious 

footprint than suburban developments that 

accommodate the same features. This Provision 

should be amended to include an exception for 

urban development based on impervious 

footprint.

The Regional Board agrees that urban 

development is preferable to urban sprawl for 

the reasons stated by the commenter.  

Nevertheless, the Regional Board disagrees that 

the hydromodification requirements should 

include an exception for urban development.  

New urban development must provide 

opportunities to incorporate LID design features 

and green spaces that can infiltrate runoff from 

smaller, frequent storms.  In order to incorporate 

the necessary design features to capture runoff 

from larger storms per the hydromodification 

requirements, land developers have the option to 

use regional treatment controls where space is 

limited.  Section F.1.h of the Tentative Order has 

been modified to include the use of regional 

treatment controls as an option to meet the 

hydromodification requirements.

119 4 Hydromod F.1. Section F.1.h.(3) (Page 40) requires each 

Permittee to implement, or require 

implementation of, a suite of management 

measures within each Priority Development 

Project to protect downstream beneficial uses 

and prevent adverse physical changes to 

downstream stream channels. This section 

should not apply to watersheds or watershed 

plans that already include sufficient 

hydromodification measures. For example, the 

County of Orange and major landowners, such 

as Rancho Mission Viejo have put in place a 

comprehensive watershed land use/open space 

strategy for the San Juan Creek 

Watershed/Western San Mateo Watershed 

which includes water quality/quantity 

management as an integral component. The 

Tentative Order should be amended to provide 

an exception to this section for those 

watersheds where a watershed plan that 

contains sufficient hydromodification measures 

has been developed.

The Regional Board disagrees that the 

hydromodification measures stated in section 

F.1.h should not apply to certain watersheds.  

Although certain watersheds may have an 

existing watershed land use/open space strategy, 

there is no assurance that this strategy would 

maintain the same level of protection from 

hydromodification that the measures in section 

F.1.h provide.  Additionally, the 

hydromodification measures call for a collective 

strategy to be developed by all the Copermittees 

to ensure a consistent, effective, region-wide 

approach.  Allowing exceptions because of 

alternative management plans does not 

accomplish a consistent approach.

120 4 Hydromod F.1. This section should also recognize that the 

common hydromodification management 

measures for complying with the 

hydromodification requirements don’t 

necessarily apply directly to flood control 

projects.

Part of the tasks in developing an HMP by the 

copermittees is defining a range of flows for 

which hydromodification management measures 

must be applied.  Flows outside of that range 

(including flows that may cause flooding) need 

not be controlled.

121 4 Hydromod F.1. Section F.1.h.3.(b) (Page 40) requires that 

management measures must be based on a 

sequenced consideration of site design 

measures, on-site management controls, and 

then in-stream controls. The provision does not 

include an option to address hydromodification 

on a regional or watershed basis. This provision 

should be amended to include an option to 

address hydromodification on a regional or 

watershed basis.

Section F.1.h of the tentative order has been 

modified to include a provision for regional 

controls.  Regional controls shall be an option 

after site design measures and on-site controls 

have been considered.
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122 4 Hydromod F.1. Section F.1.h.(3)(b)(i) (Page 40) requires that 

site design measures for hydromodification 

must be implemented on all Priority 

Development Projects. It is neither necessary 

nor prudent to require hydromodification 

controls on all priority projects. Some priority 

projects may be too small to have 

hydromodification effects and some may 

discharge into engineered channels, which 

makes these measures unnecessary. The 

receiving channel must always be part of the 

assessment of whether hydromodification 

controls will be required. This Provision should 

be amended to include language that the 

controls are required unless a waiver per 

paragraph (c) of this section is granted.

The Regional Board recognizes that some 

priority development projects may be too small 

to have hydromodification effects; for that 

reason, the Copermittees must define a range of 

flow rates for which hydromodification 

management measures must be implemented.  If 

a project is estimated to generate flows outside 

of this range, then the flows need not be 

controlled.  Additionally, for smaller projects, it 

is likely that the hydromodification management 

measures will be met through the use of LID 

features, which are required per section F.1.d 

(4).  

Although some projects may discharge into 

engineered channels, the hydromodification 

management measures must still be 

implemented to ensure bank stability if the 

engineered channel is ever returned to its 

natural, pre-armored state.  Therefore the 

assessment of the receiving channel will be 

included in the HMP, and in cases where the 

receiving channel has been hardened, the 

assessment shall be done for a comparable soft-

bottomed channel, as described in section 

F.h.(1)(b).  Alternatively, if the Copermittees 

determine that it is infeasible to perform the 

assessment on a hardened channel as though it 

were a soft-bottomed, then the Copermittees 

may use the hardened channel as the channel 

standard.  However, the Copermittees must also 

conduct a feasibility study to explore the 

removal of concrete in the channel as a means 

towards stream restoration.  The study must 

include an analysis of the maximum flows that 

could be tolerated by a stable soft-bottomed 

creek bed and bank, and an analysis of the flow 

reductions required per sub-watershed to achieve 

a stable soft-bottomed creek bed and bank.  

Because the hydromodification controls will be 

required upstream of hardened channels, or a 

feasibility study for restoring the creek will be 

required, the Regional Board will not modify the 

language regarding waivers per the commenter’s 

suggestion.

Draft Response to Comments R9-2009-0002 Page 81 of 198

0005819



Comment

No. Commenter Subject Section Specific Comment Comment Response

123 4 Hydromod F.1. • Hydromodification & Engineered Channels 

(Section F.1.h.3.(c)(ii), Page 41) Provision 

F.1.h.3.(c)(ii) has been deleted, which removes 

the waiver of hydromodification requirements 

for those PDPs that discharges to concrete-lined 

or significantly hardened channels downstream 

to their outfall in bays or the ocean. The waiver 

for PDPs that discharge to concrete-lined or 

significantly hardened channels should be 

included as hydromodification requirements are 

not appropriate for channels that are designed 

to accept increased flows from upstream 

development as the potential for erosion is 

minimal or not present. The fact sheet does not 

provide any discussion under this provision of 

why the waiver was removed and the discussion 

under Finding D.2.g does not adequately 

address hydromodification requirements related 

to concrete lined or significantly hardened 

channels.  It is recommended that the Provision 

providing conditional waivers for 

hydromodification requirements for concrete-

lined or significantly hardened channels be 

added back into the Tentative Order.

The fact sheet has been modified to include a 

discussion regarding the removal of the waiver 

of hydromodification requirements for Priority 

Development Projects which discharge to 

concrete-lined channels.

124 4 Hydromod F.1. • Hydromodification Management Plans 

(Section F.1.h.(4) & (5), Page 41-43) 

Provisions F.1.h.(4) & (5) have been modified 

to require the development of watershed 

specific Hydromodification Management Plans 

that include specific criteria for minimizing and 

mitigating hydrologic modification at all 

development and redevelopment projects within 

two years of adoption of the Order. The 

timeframe for development of HMPs for each 

watershed is too short to ensure an optimized 

program. Interim criteria assures that there will 

not be unregulated construction in the interim. 

A minimum of three years, which was the 

length of time to develop criteria identified in 

the previous Tentative Order, should be allowed 

for their development.  It is recommended that 

the Provisions be modified as follows:

Section F.1.h.(4) - Each Copermittee must 

revise its SSMP/WQMP to implement a 

watershed specific Hydromodification 

Management Plan (HMP) to include specific 

criteria for minimizing and mitigating 

hydrologic modification at all development and 

redevelopment projects, unless 

hydromodification requirements have already 

been developed for a watershed which can be 

integrated into the SSMP/WQMP.  Section 

F.1.h.(5) (a) - Within 3 years of adoption of the 

Order, the Permittees shall submit to the 

Regional Board a draft HMP that has been 

reviewed by the public,

including the analysis that identifies the 

appropriate limiting range of flow rates.

The Regional Board will not modify the 

language in the Tentative Order to allow for the 

use of an alternate hydromodification 

management plan that may not have as rigorous 

of requirements for the reasons discussed in the 

response to comment No. 119.

Given that a Hydromodification Management 

Plan (HMP) is nearing completion in the San 

Diego area, it is not appropriate to delay the 

development of an HMP in the Orange County 

area by adding another year.  The Regional 

Board fully expects the Orange County 

copermittees to utilize the findings from the San 

Diego copermittees in developing a local HMP.
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125 4 Hydromod F.1. • Interim Hydromodification & Effective 

Impervious Area (Section F.1.h.(6)(i), Page 43)

Section F.1.h.(6)(i) has been modified to 

require, as an interim measure that each PDP, 

not just projects disturbing 20 acres or more, 

disconnect impervious areas by reducing the 

percentage of Effective Impervious Area to less 

than five percent of total project area. EIA is 

not an adequate metric for hydromodification 

as there is a lack of a technical consensus on a 

performance standard relating the 

disconnection of impervious area and either 

water quality or hydromodification. This 

performance standard will ultimately be a very 

land intensive requirement which may promote 

sprawl and not conserve natural areas. The 5% 

EIA number was originally identified in the 

context of watershed imperviousness and not 

for a specific development site. The fact sheet 

identifies that the 5% EIA number was added in 

direct response to comments from the USEPA 

on Tentative Order R9-2008-001, however 

USEPA, in several statements made by Dr. 

Cindy Lin at the November 14, 2008 CASQA 

General Meeting, suggested that the 5% EIA 

metric should only be considered as an example 

and that USEPA is open to consideration of 

other metrics for LID. It is unclear whether the 

language in the Tentative Updates and Errata 

document released on May 5th replaces and 

removes the 5% EIA metric from the Tentative 

Order or if the language is in addition to the 5% 

EIA metric. In addition the new language from 

the Tentative Updates and Errata document 

released on May 5th should be based on the 

85th percentile storm event runoff volume.  It is 

recommended that the current language of the 

Draft North Orange County permit be 

substituted.

The language regarding the interim 

hydromodification and EIA has been removed 

from section F.1.h.(6)(i).  The requirements 

involving EIA are discussed under the LID 

requirements (section F.1.d.(4)).  Please 

response to Comment No. 4 for discussion on 

the revised LID metric.

126 4 Construction F.2 Construction Component

• Permit Fees

Since the previous comments on this issue were 

not addressed in the Regional Board’s two 

Response to Comments documents, the 

comments are being resubmitted.  Although not 

directly addressed within the Tentative Order, 

the Permittees take issue with the requirement 

that they must pay a significant fee for the 

municipal stormwater permit, which covers 

their construction responsibilities and are also 

required to pay an additional fee when they 

submit an NOI to obtain coverage under the 

Statewide Construction General Permit. Since 

there is some discretion in how the Regional 

Water Board addresses these fees, the 

Permittees request that their municipal 

stormwater fees cover all municipal activities 

including construction and that they not be held 

liable for additional fees when submitting NOIs.

Each person for whom waste discharge 

requirements have been prescribed pursuant to 

section 13263 of the Water Code shall submit, to 

the State Board, an annual fee in accordance 

with the schedules prescribed in California Code 

of Regulations Title 23. Division 3. Chapter 9. 

Waste Discharge Reports and Requirements 

Article 1. Fees Section 2200. Annual Fee 

Schedules.  The fee shall be submitted for 

EACH waste discharge requirement order issued 

to that person.  The Regional Board does not 

have the discretion to combine, reduce, or waive 

fees for waste discharge requirements.  The 

Regional Board is required by the California 

Code of Regulations to collect fees for each 

order issued to an entity wanting to discharge 

waste to waters of the State of California.
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127 4 Construction F.2. • BMP Implementation (Section F.2.d, Page 46-

47)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted.

Section F.2.d.(1)(a)(ii) requires the 

development and implementation of a site-

specific stormwater management plan. To make 

the language consistent with the changes made 

to Section F.2.c.2 (Page 46), the County 

suggests the following change: (ii) 

Development and implementation of a site-

specific stormwater management plan erosion 

and sediment control plan (or equivalent BMP 

plan);

Comment noted.  In order to be consistent the 

permit language on Page 46 will strike the 

requirement of an erosion and sediment control 

plan and replace it with a runoff management 

plan.  The new language will read as follows:

Provision F.2.c.2 - "Prior to permit issuance, the 

project proponent's runoff management plan  (or 

equivalent construction BMP plan) must be 

required to comply, and reviewed to verify 

compliance, with the local grading ordinance, 

other applicable local ordinances, and this 

Order. 

Provision F.2.d.(1)(a) – Management Measures

Provision F.2.d.(1)(a)(ii) - "Development and 

implementation of a runoff management plan;"

To provide further clarity, runoff is defined in 

Appendix B of the Order.

128 4 Construction F.2. • Construction Reporting of Non-compliant 

Sites (Section F.2.g.(2), Page 50)

This new provision requires that each Permittee 

must annually notify the Regional Board of all 

construction sites with potential violations prior 

to the commencement of the wet season. This 

reporting requirement should be limited to the 

sites meeting the criteria specified in F.2.e.1 

that are required to be inspected in August and 

September of each year.

The County recommends the following 

modifications. Each Copermittee shall annual 

notify the Regional Board, prior to the 

commencement of

the wet season, of all construction sites 

inspected in accordance with F.2.e.4 that meet 

the criteria specified in F.2.e.1, with potential 

violations. …”

The Tentative Order has been updated and 

"potential" replaced with the word "suspected.”  

The intent of the requirement is to allow the 

Regional Board to evaluate and prioritize 

inspections of construction sites, and is not 

intended to be used to determine Copermittee 

compliance with the Order.  While suspect sites 

can include those under F.2.e.1, and the 

Regional Board does not discount their 

importance, the Regional Board expects suspect 

sites will include the following:

1) Sites where the Copermittees have issued 

enforcement, but a follow-up inspection has not 

occurred.

2) Sites that have not been inspected.

3) Sites that have received 3rd party complaints.

4) Sites that Copermittees have otherwise 

identified as warranting further inspection.

The required information can be included with 

the JRMP Annual Report.
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129 4 Existing Development F.3. Municipal

• Flood Control Structures (Section F.3.a.(4)(c), 

Page 53)

Section F.3.a.(4)(c) requires the Permittees to 

evaluate existing flood control devices to 

identify those that are causing or contributing 

to a condition of pollution, identify measures to 

reduce or eliminate the structure’s effect on 

pollution, and evaluate the feasibility of 

retrofitting the structure. This provision is 

problematic for several reasons as described 

below. The federal regulations [40 CFR, Part 

122.26(d)(2)(vi)(A)(4)] focus on evaluating 

flood control devices and determining if 

retrofitting the device is feasible. The 

regulations state: (4) A description of 

procedures to assure that flood management 

projects assess the impacts on the water quality 

of receiving water bodies and that existing 

structural flood control devices have been 

evaluated to determine if retrofitting the device 

to provide additional pollutant removal from 

stormwater is feasible. The language should be 

modified so that it is aligned with the current 

stormwater permit, recognizes the work that has 

been completed, is consistent with the intent of 

the federal regulations, and is consistent with 

the justification within the Fact Sheet. 

The proposed language modification is as 

follows:

(4). BMP Implementation for Flood Control 

Structures (c) Each Permittee who owns or 

operates flood control devices/facilities must 

continue to evaluate its existing flood control 

devices/facilities, identify devices causing or 

contributing to a condition of pollution, identify 

measures to reduce or eliminate the structure’s 

effect on pollution, as needed and identify 

opportunities and the feasibility of configuring 

and/or reconfiguring channel 

segments/structural devices to function as 

pollution control devices to protect beneficial 

uses. The inventory and updated evaluation 

must be completed by July 1, 2008/10 and 

submitted to the Regional Board with the Fall 

2008/10 annual report.

The Regional Board appreciates the fact that 

many structural flood control devices are owned 

and operated by the Orange County Flood 

Control District, which is also a Copermittee.  

Each Copermittee, however, must meet the 

requirements of the Tentative Order for its 

structural flood control devices. The Regional 

Board expects that the Flood Control District 

and other Copermittees will communicate with 

each other regarding structures owned by the 

District that serve other municipalities.

This comment was addressed at length in the 

Response to Comments Documents Nos. 1 and 

2, and the Fact Sheet.  No changes have been 

made to the Order in response to this comment.
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130 4 Existing Development F.3. • Infiltration from Sanitary Sewer to MS4 

(Section F.3.a.(7), Page 54) Although the first 

portion of the Tentative Order provision (7)(a) 

is consistent  with the current permit (Order No. 

R9-2002-0001), the Permittees submit that the 

provisions regarding sanitary sewer 

maintenance are more applicable to sanitary 

sewer agencies,not stormwater agencies. It is 

inappropriate to include sanitary sewer 

maintenance requirements in a stormwater 

permit even where the two systems may be 

operated by the Permittee. Where similar 

maintenance requirements are included in the 

wastewater treatment plant or collection system 

permit13, these provisions are an unnecessary 

duplication of other regulatory programs. On a 

similar issue, the State Board stayed a provision 

in the existing permit finding that “the 

regulation of sanitary sewer overflows by 

municipal storm water entities, while other 

public entities are already charged with that 

responsibility in separate NPDES permits, may 

result in significant  confusion and unnecessary 

control activities.” [emphasis added] (WQ 

2002-0014 at p.8). Therefore we submit that 

part (a) of the provision (7) should be deleted 

from the Tentative Order. While the Permittees 

agree that stormwater agencies must also 

address aspects of sanitary sewer incursions 

into the MS4s, the provisions in (7)(b) are 

aspects of other portions of the stormwater 

program and should be moved to those sections 

of the Tentative Order.

The proposed changes include:

i. Adequate plan checking for construction and 

new development – incorporate in the 

Construction and New Development programs

ii. Incident response training for municipal 

employees that identify sanitary sewer spills – 

incorporate in the Illegal Discharges/Illicit 

Connections (ID/IC) program.

iii. Code enforcement inspections – delete, this 

is covered by other programs

iv. MS4 maintenance and inspections – 

incorporate in the Municipal program, 

provision D.3.a(6).

v. Interagency coordination with sewer agencies 

– incorporate in the ID/IC program

vi. Proper education of municipal staff and 

contractors conducting field operations on the 

MS4 or municipal sanitary sewer (if applicable) 

– incorporate in the Municipal program

Section F.3.a.7 identifies requirements regarding 

infiltration of sewage into the MS4 and 

preventive maintenance of the MS4. The 

requirements in the Tentative Order are specific 

to maintenance of the storm drain system and 

other tasks typically performed by the 

Copermittee and not the sanitary sewer agency, 

except in circumstances where the Copermittee 

operates its own sanitary sewer system. The 

requirements that apply to agencies which also 

operate sanitary sewers are clearly identified. 

Other requirements are reasonable functions of 

MS4 operators. This section has not been 

revised.  See Also July 6, 2007 Response to 

Comments Document. No.44
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131 4 Existing Development F.3. Commercial/Industrial

• Commercial Sites/Sources (Section 

F.3.b.(1)(a)(i), Page 57) The Tentative Order 

added four new categories of commercial 

sites/sources: food

markets, building material retailers and storage, 

animal facilities, and power washing services. 

The Fact Sheet notes that these facilities were 

added because these activities were identified 

as potentially significant sources of pollutants 

in annual reports. While we agree that 

sites/sources that are identified by the 

Permittees as contributing a significant 

pollutant load to the MS4 should be 

incorporated into the inventory, we disagree 

with adding them to the list in the Tentative 

Order unless universally identified, by all the 

Permittees as a significant source. 

The determinations of significance need to be 

made at a local level and incorporated into the 

local JURMP. As noted in the Regional Board’s 

first response to comments document in 

discussing the balance of flexibility and 

enforceable criteria:

 “… the Tentative Order sets numeric criteria 

regarding commercial inspections, but relies on 

each Copermittee to select inspection targets 

based on its local knowledge.” 

It is important that these determinations be 

made at a local level and if identified as a 

common problem, then apply the requirement 

applied countywide, otherwise the Board staff 

may inadvertently be diverting resources from 

high priority issues to lower priority issues in 

some areas.

The new categories should be deleted from the 

Tentative Order and, instead, recognize that 

those sites/sources have been locally 

determined to contribute a significant pollutant 

load to the MS4 be should be incorporated into 

the local JURMP(s).

The new categories of pollutant generating 

activities and areas were identified in the annual 

MS4 program reports and quarterly Aliso Creek 

watershed reports.  It is appropriate to include 

these new categories within the Tentative Order.  

Watersheds generally do not follow 

jurisdictional boundaries.  Pollutant generating 

businesses and activities identified by some 

Copermittees were not jurisdictionally specific.   

The requirement in the Tentative Order applying 

to all Copermittees would prevent a "Tragedy of 

the Commons" whereby a less stringent 

requirement in a neighboring jurisdiction 

encourages the business to move operations to 

the jurisdiction with the less stringent 

requirement.  The business is more than likely 

not to change practices or BMPs to reduce 

pollutant loads in the new jurisdiction with the 

less stringent requirement.  

Although, the Copermittee must identify the 

additional pollutant generating businesses, the 

Tentative Order provides great flexibility in 

determining what businesses the Copermittee 

must inspect.  The addition of the categories is 

consistent with the requirements in the MS4 

permit for San Diego County and the MS4 

permit for North Orange County recently 

adopted by Region 8.
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132 4 Existing Development F.3 • Mobile Businesses (Section F.3.b(3)(a), Page 

59)

The Tentative Order adds a new requirement to 

develop and implement a program to address 

discharges from mobile businesses. The 

program must include the identification of 

BMPs for the mobile business, development of 

an enforcement strategy, a notification effort, 

the development of an outreach and education 

program, and inspection as needed. 

In our previous comment letter we noted the 

difficulties associated with initiating this 

program, concerns which were mirrored in the 

Fact Sheet. For the reasons previously noted 

and acknowledged by the Regional Board, we 

request that the requirement for this program be 

changed to the development of a pilot program 

for the mobile business category. The pilot 

program would allow the Permittees to work 

together on a regional basis to develop an 

appropriate framework for addressing mobile 

business and determine whether the program is 

effective prior to expending a significant 

amount of resources on multiple categories of 

mobile businesses.

This comment was addressed in the July 2007 

response to comments.  The requirement for the 

inclusion of mobile business is not a significant 

change from the existing Order because several 

categories of mobile businesses are required to 

implement BMPs.  The separate requirement 

only specifies the unique circumstances of 

mobile businesses; therefore the section has been 

segregated from the fixed location businesses.  

Conducting a pilot program would be 

unnecessary, because nothing in the Tentative 

Order prohibits the Copermittees from working 

together on a watershed basis to address mobile 

businesses.  In addition, since the existing Order 

already requires BMP implementation at some 

of the identified mobile businesses; any 

lessening of that requirement would be 

considered backsliding and not compliant with 

anti-backsliding regulations within CFR 

122.44(l).

133 4 Existing Development F.3. • Inspection of Industrial and Commercial 

Sites/Sources (Section F.3.b(4)(b), Page 60) 

This new provision requires that each Permittee 

must annually notify the Regional Board of all 

commercial and industrial sites/sources with 

potential violations prior to the commencement 

of the wet season. Similar to the new 

requirement for inspecting and reporting non-

compliant construction sites, this requirement is 

ambiguous and subject to potential 

misinterpretation because Permittees do not 

inspect all commercial and industrial 

sites/sources each year. 

This reporting  requirement should be revised 

so that it does not imply an expansion of the 

inspection frequency or change in inspection 

timing than that identified in the subsequent 

findings and JURMPs. 

"Each Permittee shall annual notify the 

Regional Board, prior to the commencement of 

the wet season, of all the Industrial Sites and 

Industrial Facilities subject to the General 

Industrial Permit or other individual NPDES 

permit with potential violations that were 

inspected within the preceding 6 months.”

The Tentative Order has been modified to clarify 

the provision.  Please see response to Comment 

178 and 257.
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134 4 Existing Development F.3. • Food Facility Inspections (Section 

F.3.b.(4)(d), Page 61)

The Permittees appreciate the elimination of the 

proposed expanded requirement to address 

maintenance of greasy roof vents. As noted in 

our April 2007 comments, the existing Food 

Facility Inspection program, which focuses on 

the major water-quality related issues 

associated with restaurants including disposal 

methods for food wastes, fats, oils and greases, 

wash water, dumpster management and floor 

mat cleaning has

be shown to be effective. 

The Permittees submit that the additional 

expanded requirement, (c)(iv) identification of 

outdoor sewer and MS4 connections, either be 

deleted from the Tentative Order or the subject 

of further technical justification of its need for 

this successful program element.

Provision F.3.b.(4)(d) requires a Copermittee to 

conduct inspections at food facilities for 

compliance with its water quality ordinances.  

Sub-provisions (i) through (v) identify 5 areas 

an inspector should review during their 

inspection.  Sub-provision (iv) specifically calls 

to attention a review of any outdoor sewer and 

MS4 connections.  Review of surrounding 

outdoor sewer and MS4 connections is 

reasonable to evaluate how the facility's drainage 

is connected and if any illegal connections are 

present.  No changes were made to this section.

135 4 Existing Development F.3. • Third Party Inspections (Section F.3.b(4)(e), 

Page 61) The previous comment on this issue 

was not addressed in the Regional Board’s two

Response to Comments documents, and is 

therefore resubmitted. The Tentative Order 

includes new, prescriptive requirements for 

third party inspections that provide a significant 

amount of detail as to how the inspection 

program must be managed. However, the 

Findings and the Fact Sheet do not address the 

need for these expanded requirements or 

provide any rationale as to how these new 

requirements would make

the third-party inspection program more 

effective. In fact, this level of detail should be 

determined locally and should be included as a 

part

of the program within the model DAMP and 

local JURMPs. After the inclusion of the 

industrial and commercial inspection programs 

in the third term permit, the Permittees 

determined that they could leverage their 

resources by utilizing and expanding upon 

existing inspection programs to assist them in 

complying with the permit instead of creating 

duplicative inspection programs. The ability to 

utilize third-party inspections as

an effective part of the program, has allowed 

the Permittees to maximize their resources. An 

example of a third party inspection program 

that has been developed and implemented is the 

use of the Orange County Health Care Agency 

(OCHCA) inspectors to assist the Permittees in 

inspecting 10,000 restaurants countywide on an 

annual basis. 

The Permittees have developed this program in 

conjunction with OCHCA so that it is only an 

incremental burden on their limited resources, 

effective, and allows for clear communication 

between the inspectors and the Permittees.  

Since the Permittees have already developed an 

effective framework for a third-party inspection 

program, provisions (i)(a) through (i)(d) are 

unnecessary and should be deleted from the 

Tentative Order.

The Regional Board recognizes the utilization of 

third party inspectors for verifying compliance 

may aid the Copermittees in their program 

effectiveness.  Thus, the Tentative Order allows 

for the use of third party inspections while re-

iterating that Copermittees are responsible for 

quality assurance and quality control for those 

inspections.  The requirements are intended to 

retain flexibility while incorporating necessary 

inspection elements to ensure compliance with 

other permit requirements and conditions (e.g. 

illicit and illegal discharges).  Furthermore, 

requirements are meant to encourage cooperative 

enforcement between the Copermittees and the 

Regional Board.
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136 4 Retrofitting F.3. • Retrofit Existing Development (Section F.3.d, 

Pages 65-66)

This new provision requires that each Permittee 

must implement a retrofitting program for 

existing developments (i.e. municipal, 

industrial, commercial, residential). These new 

requirements present a significant change and 

present a substantial burden to the municipal 

stormwater program.

Currently, new development requirements are 

imposed as conditions of approval for new 

projects and projects that are voluntarily 

undergoing redevelopment. A thorough legal 

review is required to determine whether 

municipalities have the authority to compel 

land development requirements absent a 

voluntary land development application and if 

such authorities can be developed given other 

legal constraints.

The Permittees do not concur with the 

statement of the Regional Board in the 

supplemental fact sheet that “Retrofitting 

existing development is practicable for a 

municipality…” The Permittees request that the 

Regional Board provide a technical justification 

for this statement. A systematic evaluation of 

the technical and legal opportunities and 

constraints of a requirement to require 

retrofitting, especially of private landowners, is 

necessary to determine whether or not such a 

requirement is practicable.  The evaluation 

must precede the permit provision to mandate 

MS4s require retrofitting of existing 

development.

These provisions of the permit represents an 

entire new approach to existing development 

that places an unknown significant burden on 

the Permittees and ultimately to property 

owners in the south Orange County area. The 

Permittees therefore request that this 

unprecedented requirement be eliminated from 

the permit.

The updated supplemental fact sheet provides 

several examples of municipalities across the 

nation that have found retrofitting existing 

development to be practicable.  The 

requirements in the Tentative Order have been 

written in a manner to address the municipalities 

constraints in requiring retrofitting projects on 

privately held land.   In addition, this permit 

section only requires the Copermittees to look 

for and identify potential retrofitting 

opportunities and to implement those that are a 

high priority based upon their evaluations and 

rankings.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

Also, please see response to comment no. 46.
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137 4 Monitoring F.4. ID/IC Program

• Investigation/Inspection and Follow Up 

(Section D.4.e(2)(b) and (c), Page 68-69)

The County appreciates the acknowledgement 

of the concern in the Regional Board’s first 

Response to Comments document regarding the 

intent of the permit language.  However the 

language of the Tentative Order was not altered 

to match the Regional Board’s stated intent that 

the investigation must be initiated within the 

specified timeframe. The requirements in the 

Tentative Order are that the Permittees must 

conduct the investigation within the specified 

time frame.  The following language changes 

are requested within the Tentative Order to 

better meet the intent of this requirement as 

stated by the Regional Board.

(b) Field screen data: Within two business days 

of receiving dry weather field screening results 

that exceed action levels, the Permittees must 

either initiate an investigation to identify the 

source of the discharge or document the 

rationale for why the discharge does not pose a 

threat to water quality and does not need further 

investigation.

(c) Analytical data: Within two business days of 

receiving analytical laboratory results the 

exceed action levels, the Permittees must either  

initiate an investigation to identify the source of 

the discharge or document the rationale for why 

the discharge does not pose a threat to water 

quality and does not need further investigation.

The Regional Board agrees that the requested 

change is reasonable.  The Tentative Order 

updates have been changed to include the 

modified language.
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138 4 WURMP G Watershed Urban Runoff Management Program 

(Section G, Page 70)

The Tentative Order includes increasingly 

prescriptive requirements for the Watershed 

Urban Runoff Management Program 

(WURMP). The Fact Sheet states that the 

increased prescriptiveness for the WURMP 

provision was necessary because enforceability 

of the permit has been a critical aspect. The 

Fact Sheet further states that: “For example, the 

watershed requirements of Order No. R9-2002-

01 were some of the Order’s most flexible 

requirements. This lack of specificity in the 

watershed requirements resulted in inefficient 

watershed compliance efforts. This situation 

reflects a common outcome of flexible permit 

language. Such language can be unclear and 

unenforceable, and it can lead to 

implementation of inadequate programs14.” 

Not only do the Permittees take strong 

exception to this statement, but the Fact Sheet 

is inconsistent with the Findings, which simply 

state that the WURMPs need to focus on the 

high priority water quality issues. In addition, 

the Fact Sheet does not acknowledge any of the 

notable Permittee successes including 1) the 

development of a South Orange County 

Integrated Regional Watershed Management 

Plan (IRWMP), which resulted in a $25 million 

IRWMP competitive grant award, (2) the 

303(d) de-listing efforts that are ongoing and 

have been

submitted for consideration; and 3) the efforts 

of the County of Orange and major landowners, 

such as Rancho Mission Viejo to put in place a 

comprehensive watershed land use/open space 

strategy for the San Juan Creek 

Watershed/Western San Mateo Watershed 

through the

approved Southern Subregion Habitat 

Conservation Plan (HCP) and Special Area 

Management Plan (SAMP) both of which 

include water quality/quantity management as 

an integral component.

The Permittees submit that the increased 

prescriptiveness of the Tentative Order is 

unwarranted and antithetical to a watershed 

management approach, which should be 

founded on a stakeholder driven process. 

Successful watershed-based programs follow a 

stakeholder driven process and are developed 

from the “bottom-up” not from the “top-down”. 

The Permittees must be given latitude in how 

the watershed-based programs are developed 

and implemented, especially since many of the 

pollutants of concern (Cu, Zn, pesticides, 

pathogen indicators, etc.) and issues are the 

same within and among watersheds. The 

language must be modified to provide the 

flexibility that is necessary within a watershed

management program (similar to the language 

in Order No. R9-2002-0001) and, instead, 

focus on the major objectives for the program. 

Some language changes that would assist the 

Board in making these changes are provided 

below.

The full excerpt from the Fact Sheet is as follows:

"The challenge in drafting the Order is to 

provide the flexibility described above while 

ensuring that the Order is still enforceable.  To 

achieve this, the Tentative Order frequently 

prescribes minimum measurable outcomes, 

while providing the Copermittees with flexibility 

in the approaches they use to meet those 

outcomes.  Enforceability has been found to be a 

critical aspect of the Order.  For example, the 

watershed requirements of Order No. R9-2002-

01 were some of the Order’s most flexible 

requirements.  This lack of specificity in the 

watershed requirements resulted in inefficient 

watershed compliance efforts.  This situation 

reflects a common outcome of flexible permit 

language.  Such language can be unclear and 

unenforceable, and it can lead to implementation 

of inadequate programs.

To avoid these types of situations, a balance 

between flexibility and enforceability has been 

crafted into the Order.  Minimum measurable 

outcomes are utilized to ensure the Order is 

enforceable, while the Copermittees are provided 

flexibility in deciding how they will implement 

their programs to meet the minimum measurable 

outcomes."

The Regional Board does not state, as the 

commenter suggests, that all programs are 

deficient.  Instead, the flexibility in the previous 

Order did not require minimum outcomes from 

WRMP activities that the Regional Board felt 

were needed.  The Finding in the Tentative 

Order states:

"This Order contains new or modified 

requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of 

pollutants in storm water runoff to the MEP and 

achieve water quality standards.  Some of the 

new or modified requirements, such as the 

expanded Watershed Runoff Management 

Program section, are designed to specifically 

address high priority water quality problems.  

Other new or modified requirements address 

program deficiencies that have been noted 

during audits, report reviews, and other Regional 

Board compliance assessment activities."

It is unclear to the Regional Board why the 

Copermittees should not address high priority 

water quality problems, which the Copermittees 

are required to do as part of the iterative 

process.  The Regional Board is not dictating 

what each Copermittee's high priority water 

quality problem is, and as such there is 

flexibility within the WRMP requirements.  

Furthermore, the language provides the 

Copermittees with flexibility in the development 

and implementation of BMPs.

The WRMP section of the Order has been 

restructured to retain this flexibility but provide 

guidance and enforceable outcomes.  Provision 

G has been streamlined requiring only one 

Watershed Work Plan that covers the 5 year 

permit cycle and annual watershed review 

meetings.  Annual watershed review meetings 
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are required to be appropriately noticed and 

open to the public.  It is expected that the 

Copermittees will consider these meetings to be 

an important stakeholder process for evaluating 

what the public considers high priority water 

quality problem(s), as well as provide for an 

evaluation and update of the overall BMP 

strategy and implementation to address the high 

priority water quality problems.  The Regional 

Board expects that this will contribute to what 

the commenter wants in a "bottom-up" 

stakeholder process.

139 4 WURMP G • Lead Watershed Permittee (Section G.1.a, 

Page 71)

The Tentative Order has designated which 

entity within the watershed should be the 

default lead Permittee and what those 

responsibilities entail. The Permittees contend 

that this level of detail is inappropriate for a 

permit provision and should, instead, be a 

collaborative decision that is made among the 

various watershed stakeholders based on locally 

determined criteria and needs.

The Permittees propose that the language be 

modified as follows:

a. Lead Watershed Permittee Identification 

Watershed Permittees may must identify the 

Lead Watershed Permittee for their WMA. In 

the event that a Lead Watershed Permittee is 

not selected and identified by the Watershed 

Permittees, by default the Permittee identified 

in Table 3 as the Lead Watershed Permittee for 

that WMA must be responsible for 

implementing the requirements of the Lead 

Watershed Permittee in that WMA. The Lead 

Watershed Permittees must will serve as 

liaisons between the Permittees and Regional 

Board, where appropriate.

The requested modification to the Tentative 

Order has been made.

140 4 WURMP G • BMP Implementation and Assessment 

(Section G.1.e, Page 74)

 The Tentative Order requires an arbitrary 

minimum number of watershed activities to 

occur in each year. The Fact Sheet states that 

the Permittees have completed the assessments, 

prioritization, and collaboration and now need 

to implement the activities identified. While the 

Permittees agree that there are activities that 

will be undertaken in conformance with the 

WURMP, the Tentative Order should not 

presuppose that the Permittees will not follow 

through with implementation of the WUMRPs 

now they have been developed. Since this 

requirement is unfounded, onerous, arbitrary, 

and dictates a top-down approach for managing 

the watersheds, the language should be 

modified to incorporate the flexibility necessary 

for the stakeholders to identify the BMPs to be 

implemented and the details of that 

implementation. The Tentative Order language 

should be modified to remove the prescriptive 

detail and incorporate more flexible language 

that will ensure that the WURMPs contain 

performance standards, timeframes for 

implementation, responsible parties and 

methods for measuring the effectiveness of 

their programs.

Provision G has been modified to provide the 

Copermittees sufficient flexibility to identify 

their watershed's highest priority water quality 

problem(s), develop a watershed BMP 

implementation strategy to abate the identified 

highest priority water quality problem(s), model 

and monitor improvements in receiving water 

quality, determine their schedule for 

development and implementation of the 

Watershed Work plan, and report on WRMP 

updates annually during a meeting (as opposed 

to lengthy yearly written reporting submittals). 

This modification provides the flexibility 

requested and promotes efficient use resources.
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141 4 Economic H Fiscal Analysis (Section H, Page 78)

Section F of the Tentative Order requires the 

Permittees to secure the resources necessary to 

implement the permit, conduct a fiscal analysis 

of the stormwater program, and develop a long 

term funding strategy and business plan. While 

the Permittees agree with Board staff that there 

is an identified need to prepare a fiscal 

reporting strategy to better define the 

expenditure and budget line items and to reduce 

the variability in the reported program costs and 

have committed to do such in the ROWD, the 

Permittees take exception to the requirement to 

develop a long-term funding strategy and 

business plan. The concerns for these new 

requirements are discussed in further detail 

below.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.

142 4 Economic H • Long Term Funding Strategy and Business 

Plan (Section H.3, Page 78)

The Tentative Order requires that each 

Permittee submit a funding business plan that 

identifies the long-term strategy for program 

funding decisions. The Fact Sheet states that 

this requirement is based on the need to 

improve the long-term viability of the program 

and is based on the 2006 Guidance for 

Municipal Stormwater Funding from the 

National Association of Flood and Stormwater 

Management Agencies (NAFSMA). The Fact 

Sheet further indicates that, without a clear 

plan, that the Board has uncertainty regarding 

the implementation of the program.

The Permittees have a demonstrated history of 

compliance and leadership in developing, 

implementing and adequately funding the 

stormwater program. Regardless of the source 

of funds, a historical review of the expenditures 

to date provide undisputable evidence that the 

Permittees are dedicated to the program, plan 

their budgets accordingly, and have adequately 

funded the program for the past 16 years. In our 

previous comments we provided a historical 

review of the shared and individual costs of 

program implementation that demonstrates the 

commitment of the Permittees to funding the 

program. It is an unnecessary diversion of the 

Permittees resources to invest in the 

development of a new tool for a program 

component that has been successfully met for 

16 years.

The Regional Board staff relies on the 2006 

NAFSMA Guidance for Municipal Stormwater 

Funding to justify this new requirement. We 

note that this national guidance document was 

developed to provide a resource to local 

governments as they address stormwater 

program financing challenges and primarily 

focuses on the considerations and requirements 

for developing a service/user/utility fee.  While 

the guidance document states that the most 

“successful” programs have developed a 

business plan, such guidance is not a one size 

fits all approach, and in light of the history of 

the Orange County Program it is not warranted 

and should be removed from the permit.

Please see response to Comment 141.

In addition, this comment is a repeat of 

comments received and responded to in 2007; 

please see 

http://www.waterboards.ca.gov/sandiego/water_i

ssues/programs/stormwater/oc_stormwater.shtml 

for previous responses to comments.
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143 4 TMDL I • TMDLs (Section I, Page 79)

This new provision supports Finding E.12 and 

identifies that adopted TMDL WLAs will be 

incorporated as numeric effluent limits for 

specific pollutants and watersheds.  As noted 

previously in these comments (see comments 

on Finding E12), the County has significant 

reservations about the use of either Clean Up 

and Abatement Orders (as indicated in the TO) 

or Cease and Desist Orders (as indicated in the 

supplemental Tentative Fact Sheet) as the 

means by which to incorporate forthcoming 

TMDL WLAs into the MS4 permit. The 

Permittees request an explanation as to why the 

Regional Water Board plans to use these two 

types of enforcement tools to specify TMDL 

requirements.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

144 4 TMDL I Also as noted previously, the Permittees are 

concerned that it appears the Regional Board 

plans to incorporate WLAs as numeric effluent 

limits in the stormwater permit without 

consideration of other options or as to how the 

TMDL may be written, which might include:

• Requiring implementation of specific BMPs 

in the permit;

• Providing a recommended menu of potential 

BMPs in the TMDL, implementation plan, or 

the permit for sources to evaluate and select;

• Referencing BMP performance standards in 

the TMDL, implementation plan, or the permit;

• Recommending the selection of BMPs and 

developing benchmark values or performance 

measures; and

• Requiring the review of existing BMPs and 

selecting additional BMPs to achieve progress.

The USEPA draft handbook TMDLs to 

Stormwater Permit lists the above options and 

notes that: “There are no guidelines for 

determining which approach is most 

appropriate to use.  It is likely that a variety of 

factors, including type of source, type of 

permit, and availability of resources, will 

influence which approach makes the most 

sense.”  It does not appear that the Regional 

Board has consider the variety of factors in 

determining

that numeric effluent limitations are most 

appropriate method of incorporating the WLAs 

for all pollutants in all watersheds into the MS4 

stormwater permit.

Please see response to comment no. 72.

Further, the "TMDL Implementation Plan" 

contained in Attachment A to Resolution R9-

2008-0027 specifically states that meeting 

Waste Load Allocations of the TMDL will result 

in full attainment of Water Quality Standards.  

And, by the end of the compliance period, 

applicable Water Qulaity Objectives will be met 

in the receiving waters.
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145 4 General J Program Effectiveness Assessment (Section J, 

Page 79)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted.  

Section J. of the Tentative Order requires the 

Permittees to assess the effectiveness of their 

JURMP, identify necessary program 

modifications, and report that information to 

the Regional Water Board on annual basis. 

Section J.1.a. identifies specific water quality-

based objectives for 303(d) listed water bodies, 

environmentally sensitive areas (ESAs), and the 

major program components.

Although the concept and intent of the 

provision is understood and supported by the 

Permittees, the specificity and inclusion of the 

required water quality-based objectives and 

focus on the 303(d) listed water bodies and 

ESAs is misplaced and has not been developed 

within the context of the California Stormwater 

Quality Association (CASQA) Guidance, the 

existing Orange County program effectiveness 

assessment framework and metrics, or the 

recommendations within the ROWD (Section 

1.2.2). In addition, the Tentative Order also 

requires that each Permittee conduct their own 

assessments including integrated assessments, 

which are more effective on a regional scale 

and over a longer timeframe. As written, this 

section of the Tentative Order does not provide 

flexibility for the Permittees to develop 

objectives and an overall strategy for the 

effectiveness assessment and will result in 

resources being expended without achieving the 

intended goal.

Since the Permittees have already developed 

and implemented a program effectiveness 

assessment framework and programmatic and 

environmental performance metrics and have 

committed to developing metric definitions and 

guidance to improve the efficacy of the 

assessments in the ROWD, the provision 

should be modified to allow the Permittees to 

functionally update their long-term 

effectiveness assessment approach. The 

updated approach would build on the existing 

framework that has been utilized within the 

County for the past four years as well as the 

CASQA Municipal Stormwater Program 

Effectiveness Assessment Guidance Document, 

May 2007, and would assess the jurisdictional, 

countywide, and watershed-based elements of 

the stormwater program. The long-term strategy 

would include the purpose, objectives, and 

methods for the assessments and achieve the 

Regional Water Board staff objectives.

The proposed language, which is provided 

below, would replace J.1. and J.2. of the 

Tentative Order and is based on the current 

permit requirements.

The proposed language is:

a. As part of its individual JURMP, each 

This comment was raised in 2007 and responded 

to at that time (comment #56, page 70 of 

Response to Comments on Tentative Order No. 

R9-2007-0002, July 6, 2007).  The comment 

does not raise any new arguments on the 

subject.  

The Regional Board disagrees with the 

commenter who suggested that the Tentative 

Order not require each Copermittee to conduct 

annual effectiveness assessments. The 

commenter based its recommendation on the 

grounds that assessments are more appropriately 

conducted on a regional basis, rather than 

jurisdictional basis. The Regional Board 

considers annual assessments of individual 

programs crucial to the implementation of 

effective programs.  For instance, without such 

assessments, the Copermittees would be 

challenged to properly implement the iterative 

process of the Receiving Waters Limitation 

language.  Annual assessments should be based 

on an evaluation of the findings of the individual 

program’s components and water quality data.  

A regional assessment can help provide some 

context for the total effort or proportional effort 

of various components, but it cannot substitute 

for an assessment of the actual effectiveness of 

the jurisdictional program.

In regards to the CASQA guidance and the 

recommendations within the ROWD, the 

Regional Board is not obligated to write the 

Tentative Order to be identical with such 

documents.  The CASQA document is more 

suited as guidance for the Copermittees in 

complying with MS4 permits rather than 

guidance for the Regional Board in writing MS4 

permits.  The Regional Board considers that 

information as part of the body of knowledge in 

crafting the requirement.  We disagree that 

effectiveness assessments are better suited on a 

regional level rather than on a jurisdictional 

level.  Assessments conducted on a regional 

level are inflexible to the needs and concerns of 

the individual Copermittee, but rather reflect the 

priorities and mandates of the regional authority 

who conducts the assessment.  The individual 

Copermittee is responsible for the discharge 

from their MS4 and for compliance with the 

MS4 permit, not the regional authority.    The 

permit requires watershed based assessment 

through the WRMP program (Section G), which 

is more appropriate than a regional assessment.
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Permittee shall update their long-term strategy 

for assessing the effectiveness of its individual 

Jurisdictional URMP based on lessons learned 

from the existing program framework and 

available guidance. The long-term assessment 

strategy shall identify the purpose, objectives, 

methods and specific direct and indirect 

measurements that each Permittee will use to 

track the long-term progress of its individual 

Jurisdictional URMP towards achieving 

improvements in receiving water quality. 

Methods used for assessing effectiveness shall 

include the following or their equivalent: 

surveys, pollutant loading estimations, and 

receiving water quality monitoring. The long-

term strategy shall also discuss the role of 

monitoring data in substantiating or refining the 

assessment.

b. As part of its individual Jurisdictional 

URMP Annual Report, each Permittee shall 

include an assessment of the effectiveness of its 

Jurisdictional URMP using the direct and 

indirect assessment measurements and methods 

developed in its long-term assessment strategy. 

The updated long-term strategy shall be 

submitted within 365 days after adoption of the 

permit.

c. Long-term strategy for assessing the 

effectiveness of the Watershed URMP.  As part  

of the WURMPs, the watershed Permittees 

shall update their long-term strategy for 

assessing the effectiveness of the WURMPs 

based on lessons learned from the existing 

program framework and available guidance. 

The long-term assessment strategy shall identify 

the purpose, objectives, methods and specific 

direct and indirect performance measurements 

that will track the long-term progress of 

Watershed URMP towards achieving 

improvements in receiving water quality 

impacted by urban runoff discharges. Methods 

used for assessing effectiveness shall include 

the following or their equivalent: surveys, 

pollutant loading estimations, and receiving 

water quality monitoring. The longterm strategy 

shall also discuss the role of monitoring data in 

substantiating or refining the assessment. The 

updated long-term strategy shall be submitted 

within 365 days after adoption of the permit.
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146 4 General K Reporting (Section K, Pages 83-85, and Section 

G, Page76)

The previous comments on this issue made by 

the Permittees were not addressed in the 

Regional Board’s two Response to Comments 

documents, and are therefore resubmitted. 

Section H of the Tentative Order requires the 

Permittees to submit the following reports:

• Individual and Unified JURMP annual 

reports - September 30 of each year (July 1 – 

June 30)

• Individual and Unified WURMP annual 

reports - January 31 of each year (July 1 – June 

30)

Although the Permittees understand that the 

Tentative Order included these changes to allow 

for a longer time period between the two sets of 

submittals, the Permittees would receive more 

benefit from keeping the two timelines for the 

submittals aligned. As such, the language 

should be revised so that the JURMPs and 

WURMPs are submitted January 31 of each 

year. This will allow the Permittees to assess 

their stormwater program and water quality 

monitoring program and conduct an integrated 

assessment to identify water quality

improvements.

Section G.4. requires that the Permittees submit 

the Aliso Creek WURMP annual report by 

March 1 of each year for the period January – 

December of the previous year. Since the 

Watershed Action Plan Annual Report for the 

Aliso Creek Watershed has historically been 

submitted in November of each year and has 

been based on the fiscal year like the other 

WURMP reports, it is unclear why Board staff 

are requiring this change. As such, the Aliso 

Creek WURMP submittal is now inconsistent 

with the other WURMP submittals both in the

date for submittal and the time period for which 

the report covers.

The submittal date for the Aliso Creek 

WURMP annual report should be modified to 

be aligned with the other WURMP submittals. 

The proposed language modification is as 

follows:

4. Aliso Creek Watershed RMP Provisions

b. Each Copermittee must provide annual 

reports by March 1 January 31 of each year 

beginning in 20089 for the preceding annual 

period of January July 1 through December 

June 30…

In addition to allowing the Coermittees more 

time to prepare each set of the submittals, the 

staggered submittal schedule allows the 

Regional Board more time to review the annual 

reports.  Also, separating the WRMP and JRMP 

annual reports provides separate attention to the 

watershed program so that the watershed 

priorities do not become confused, lost and 

diminished in light of the jurisdictional reports.  

Section K. Reporting of the Tentative Order has 

been revised to allow the Copermittees to 

propose an alternate reporting criteria and 

schedule as part of their updated JRMP.
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147 5 NEL C The Draft Permit’s misapplication, or in some 

cases lack of application, of the Maximum 

Extent Practicable (“MEP”) standard remains a 

primary overarching defect with the Permit. 

The Draft Permit contains numerous provisions 

that simply ignore the MEP standard that 

governs municipal storm water discharges 

under the Clean Water Act (“CWA”). In effect, 

the Draft Permit attempts to treat municipal 

dischargers in the same manner as industrial 

dischargers by applying strict numeric effluent 

limits to all dry weather discharges (through the 

use of specific numeric effluent limits) and wet 

weather discharges (through the use of what are 

referred to as Municipal Action Levels or 

“MALs”). …

In sum, these terms: (i) replace the MEP 

standard with numeric effluent limits for all dry 

weather discharges (Section C.2, Section C.14), 

(ii) apply MALs as numeric limits for wet 

weather discharges (Section D), … . These 

provisions are contrary to the CWA and 

California law.

Please see response to Comments 33, 39 and 79.

148 5 TMDL I The Draft Permit’s misapplication, or in some 

cases lack of application, of the Maximum 

Extent Practicable (“MEP”) standard remains a 

primary overarching defect with the Permit.  

The Draft Permit contains numerous provisions 

that simply ignore the MEP standard that 

governs municipal storm water discharges 

under the Clean Water Act (“CWA”). … The 

Draft Permit likewise seeks to require strict 

compliance with all waste load allocations from 

adopted Total Maximum Daily Loads 

(“TMDLs”). … (iii) directly incorporate waste 

load allocations from adopted TMDLs as strict 

discharge prohibitions (Section I, p. 79), and 

(iv) enforces TMDLs through the use of Cease 

and Desist orders. These provisions are contrary 

to the CWA and California law.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

Please see response to comment no. 59.

The Regional Board (San Diego) does not agree 

that these provisions, which have been removed 

for the most part, are contratry to the CWA or 

Califonia Law.  It is not clear what aspects of the 

CWA and of CA Law the City is invoking 

and/or calling into question.

149 5 Urban Runoff General Notably, the Draft Permit’s universal deletion 

of “urban” from the phrase “urban runoff” also 

appears to reflect a policy shift to completely 

remove the MEP standard from the Permit.  But 

this attempt to effectively revise the CWA is 

directly contrary to U.S. EPA’s regulations 

under the CWA, which define storm water as 

including urban runoff: “Storm water means 

storm water runoff, snow melt runoff, and 

surface runoff and drainage.” (40 CFR 

122.26(b)(13).) Because “storm water,” by 

definition, specifically includes not only “storm 

water runoff” and “snow melt runoff” but also 

“surface runoff and drainage,” the plain 

language of the regulation demonstrates that 

EPA expressly intended for “urban” runoff to 

be included in the definition of storm water.

The commenter misinterprets the definition of 

storm water in the Code of Federal Regulations.  

In no way does "surface runoff and drainage" 

connote "urban runoff" nor restrict that surface 

runoff only comes from urbanized areas.  The 

plain language of the definition in the Code of 

Federal Regulations does not include the term 

"urban runoff," a term that was well known to 

the USEPA.  The Final Rule to the Code of 

Federal Regulations expressly declares that MS4 

permits apply to all MS4 discharges in the 

designated areas and is not limited to those MS4 

discharges in urban areas, but also includes MS4 

discharges in suburban and semi-rural areas 

where the Copermittees own and operate a 

MS4.  Please see the response to Comment No. 

47 for more information.
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150 5 NEL C Likewise, the Draft Permit’s effort to remove 

“dry-weather” discharges from regulation as 

“storm water” is directly contrary to law and 

should be deleted. The CWA simply does not 

treat dry weather discharges as a separate 

category of non-storm water discharge. In short, 

the Draft Permit’s attempt to distinguish 

between wet weather runoff, versus other urban 

runoff, and the desired enhanced regulation of 

municipal dischargers which follows in the 

Draft Permit from this ill-conceived distinction, 

is contrary to law.

Please see response to Comments 39 and 79.

151 5 Legal General When viewed collectively, the Draft Permit’s 

terms operate to eliminate the application of the 

MEP standard to municipal discharges and to 

replace the MEP standard with strict numeric 

limits. Time and again, however, courts, U.S. 

EPA, and the State Board have recognized that 

storm water discharges are different than 

traditional point source discharges, and storm 

water must be analyzed and treated as such 

under the CWA. For example, in Building 

Industry Association of San Diego County v. 

State Water Resources Control Board (2004) 

124 Cal. App. 4th 866, 874 the court found that 

“Congress amended the Clean Water Act to add 

provisions that specifically concerned NPDES 

permit requirements for Storm Sewer 

discharges. [Citations] In these amendments, 

enacted as part of the Water Quality Act of 

1987, Congress distinguished between 

industrial and municipal storm water 

discharges. . . . With respect to municipal storm 

water discharges, Congress clarified that the 

EPA has the authority to fashion NPDES 

permit requirements to meet water quality 

standards without specific numeric effluent 

limits and instead to impose controls to reduce 

the discharge of pollutants to the maximum 

extent practicable.” (Id. citing 33 USC § 1342 

(p)(3)(B)(iii) & Defenders of Wildlife v. Brown 

(9th Cir. 1999) 191 F.3d 1159, 1163.)

Please see response to Comments 33 and 39.

The Regional Board agrees regarding the 

differring treatment of municipal and industrial 

storm water dishcharges under 402(p) of the 

CWA, hence the amendments to section 402 in 

1987.  However, the Regional Board maintains 

that the regulations under 402(p) and USEPA 

are clear regarding the applicability and use of 

numeric limits for municipal stormwater 

discharges, though none are proposed under this 

Tentative Order.  The Federal Register states 

that NPDES permits for municipal storm water 

discharges must require controls to reduce the 

discharge of pollutants to the MEP and where 

necessary water quality based controls (55 Fed 

Reg 47994, 47995).  This is further supported 

by USEPA in their Interim Permitting Approach 

for Water Quality-Based Effluent Limitations in 

Storm Water Permits, dated August 26, 1996.  

The document states:

"The interim permitting approach uses best 

management practices in first-round storm water 

permits, and expanded or better-tailored BMPs 

in subsequent permits, where neccesary, to 

provide for the attainment of water quality 

standards.  In cases where adequete information 

exists to develop more specific conditions of 

limitations to meet water quality standards, these 

conditions or limitations are to be incorporated 

into storm water permits, as neccesary and 

appropriate.  This interim permitting approach is 

not intended to affect those storm water permits 

that already include appropriately derived 

numeric water quality-based effleunt 

limitations.  Since the policy only applies to 

water qualit-based effluent limitations, it is not 

intended to affect technology-based limitations, 

such as those based on effluent guidelines or the 

permit writer's best professional judgement, that 

are incorporated into storm water permits".

In addition, as noted in Building Industry 

Association of San Diego County et al. v. State 

Water Resources Control Board, et al. ((2004) 

124 Cal.App.4th 866, 142-143), the Ninth 

Circuit in Defenders of Wildlife v. Browner 

[(9th Cir. 1999) 191 F.3d 1159)] rejected 

arguments “that ‘the EPA may not, under the 

[Clean Water Act], require strict compliance 

with state water-quality standards, through 

numerical limits or otherwise.’ (Defenders of 

Wildlife v. Browner, supra, 191 F.3d at p. 1166).
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152 5 NEL General EPA also has expressly acknowledged that 

storm water discharges must be treated 

differently than industrial discharges, and that 

urban runoff need not meet numeric limits or 

implement costly end-of-pipe controls. For 

example, when adopting the California Toxics 

Rule (“CTR”), EPA made the following 

comments in its Preamble and/or in its 

Responses to Comments on CTR:

Thus, under the CWA, EPA’s promulgation of 

water quality criteria or standards establishes 

standards that the State, in turn, implements 

through the NPDES permit process. The State 

has considerable discretion in deciding how to 

meet the water quality standards and in 

developing discharge limits as needed to meet 

the standards. In circumstances where there is 

more than one discharger to a water body that is 

subject to water quality standards or a criteria, a 

State also [has] discretion in deciding on the 

appropriate limits for the different dischargers. 

While the State’s implementation of federally-

promulgated water quality criteria or standards 

may result indirectly in new or revised 

discharge limits for small entities, the criteria or 

standards themselves do not apply to any 

discharger, including small entities. (65 Fed. 

Reg. 31682, 31708-09 [Ex. 3].)

In EPA’s Responses to certain Ventura County 

Comments on CTR, EPA stated that: If you 

look across the country, across the U.S., there 

are many, many states that have standards on 

the books, water quality standards that are far 

more stringent than the numbers we’re 

promulgating or proposing to promulgate in 

Southern California. If you look at their 

standards, you won’t see any black boxes on the 

end of those storm water discharges. Nobody 

builds treatment for storm water treatment in 

this country. They’ve been implementing 

standards for 15 years, California is no 

different. (See Ex. 3 hereto, EPA Response to 

CTR H-002-017.) In EPA’s Response to 

Comments from Los Angeles County, EPA 

stated: EPA did not ascribe benefits or costs of 

controlling storm water discharges in the 

proposed or final Economic Analysis. EPA 

believes that many storm water dischargers can 

avoid violation of water quality standards 

through the application of best management 

practices that are already required by the 

current storm water permits. The commenter 

claims that even with the application of current 

BMPs, its storm water dischargers would still 

violate water quality standards due to the CTR 

criteria. The commenter appears to assume that 

storm water discharge would be subject to 

numeric water quality based effluent limits, 

which would be equivalent to the criteria values 

and applied as effluent limits never to be 

exceeded or calculated in the same manner that 

effluent limits are calculated for other point 

sources, such as POTWs. The comment then 

appears to assume that such WQBELs would 

then require the construction of very costly end-

of-pipe controls. EPA contends that neither 

scenario is valid with regard to developing 

WQBELs for storm water discharges or 

Please see response to Comments 33, 39 and 79.

The Regional Board disagrees with the 

commenters statement that EPA "has expressly 

acknowledged that storm water discharges must 

be treated differently than industrial discharges, 

and that urban runoff need not meet numeric 

limits or implement costly end-of-pipe 

controls".  Please see response to comment 151.  

In comments received on this Tentative Order, 

USEPA states:

"We believe that the use of numeric effluent 

limits for non-stormwater discharges would be a 

significant step in the right direction and we 

support the proposed limits. //  As noted in the 

fact sheet, additional information has become 

available to the Board about the discharges over 

the years, and we agree that the numeric effluent 

limits are now appropriate."  Please see 

comment no. 307.
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establishing compliance with WQBELs…. EPA 

will continue to advocate the use of BMPs, as 

discussed in the CTR preamble. EPA will 

continue to work with the State to implement 

storm water permits that comply with water 

quality standards with an emphasis on 

pollution, prevention, and best management 

practices rather than costly end-of-pipe 

controls. (Ex. 3, EPA Response to CTR-001-

007.)  In EPA’s Response to Comments of 

Sacramento County, it admitted that: EPA 

believes the applicability of water quality 

standards to storm water discharges is outside 

the scope of the rule. (Ex. 3, EPA Response to 

CTR-040- 014b.)  In EPA’s Response to the 

Fresno County Metropolitan Flood Control 

District’s  Comments, it acknowledged as 

follows: EPA believes that implementation of 

the criteria [CTR] as applied to wet weather 

will not require the construction of endof- pipe 

facilities. (Ex. 3, EPA Response to CTR-031-

005b.)  In other EPA responses to various 

comments, it again confirmed that stormwater 

is to be treated differently than traditional point 

source discharges:  As further described in the 

responses to CTR-021-008, CTR-013- 003 and 

CTR-040-004, EPA believes that the final CTR 

will not significantly affect the current storm 

water program being implemented by the State, 

which includes the requirement to develop best 

management practices to control pollutants in 

storm water discharges. As such, EPA believes 

that inclusion of end-of- pipe treatment costs 

for storm water are inappropriate. (Ex. 3, EPA 

Response to CTR-035-044c.) EPA’s Comments 

in CTR to the California Storm Water Task 

Force included the following: EPA disagrees 

with the cost estimates provided by the 

commenter as EPA does not believe that 

storage and treatment of storm

water would be required to ensure compliance 

with the CTR. (Ex. 3, EPA Response to CTR H-

001-001b.) EPA believes that the CTR 

language allows for the practice of applying 

maximum extent practicable (MEP) to MS4 

permits, along with best management practices 

(BMPs) as effluent limits to meet water quality 

standards where infeasible or insufficient 

information exists to develop WQBELs. (Ex. 3, 

EPA Responses

to CTR-040-004.) Importantly, when adopting 

the rule EPA specifically determined that CTR 

was not to have a direct effect on NPDES 

sources not typically subject to numeric water 

quality based effluent limits or urban runoff, 

and that “compliance with water quality 

standards through the

use of best management practices (BMPs) is 

appropriate.” (65 Fed. Reg. 31703 [Ex. 3].)
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153 5 TMDL I Moreover, in a November 22, 2002 EPA 

Guidance Memorandum on Establishing 

TMDLs (EPA Guidance Memo, Ex. 4), EPA 

explained that for NPDES-regulated municipal 

storm water discharges, any water quality based 

effluent limit for such discharges should be “in 

the form of BMPs, and that numeric limits will 

be used only in rare instances.” (EPA Guidance 

Memo, Ex. 4, p. 6.) EPA recommended that “for

 NPDES-regulated municipal . . . discharges 

effluent limits should be expressed as best 

management practices (BMPs) or other similar 

requirements, rather than as numeric effluent 

limits.” (Id. at p. 4.)  EPA went on to expressly 

recognize in this Guidance Memo the general 

difficulties in regulating Stormwater 

discharges, where it stated that: EPA’s policy 

recognizes that because storm water discharges 

are due to storm events that are highly variable 

in frequency and duration and are not easily 

characterized, only in rare cases will it be 

feasible or appropriate to establish numeric 

limits for municipal and small construction 

storm water discharges. The variability in the 

system and minimal data generally available 

make it difficult to determine with precision or 

certainty actual and projected loadings for 

individual dischargers or groups of dischargers. 

Therefore, EPA believes that in these situations, 

permit limits typically can be expressed as 

BMPs, and that numeric limits will be used 

only in rare instances. (EPA Guidance Memo, 

Ex. 4, p. 4.)

Please see responses to comments Nos. 59, 72 

and 144.
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154 5 MEP General In addition, the policy of the State of California 

provides that strict numeric limits are not an 

appropriate means by which to implement the 

MEP standard. The State’s policy to apply the 

MEP standard through iterative BMP 

implementation and not through strict numeric 

discharge limitations is reflected in prior orders 

and other documentation from the State Board. 

(See, e.g., Order No. 91-04, p. 14 [“There are 

no numeric objectives or numeric effluent 

limits required at this time, either in the Basin 

Plan or any statewide plan that apply to storm 

water discharges.” p. 14] [Ex. 5]; Order No. 96-

13, p. 6 [“federal laws does not require the [San 

Francisco Reg. Bd] to dictate the specific 

controls.”] [Ex. 6]; Order 98-01, p. 12 

[“Stormwater permits must achieve compliance 

with water quality standards, but they may do 

so by requiring implementation of BMPs in lieu 

of numeric water quality-based effluent 

limitations.”] [Ex. 7]; Order No. 2001- 15, p. 8 

[“While we continue to address water quality 

standards in municipal storm water permits, we 

also continue to believe that the iterative 

approach, which focuses on timely 

improvements of BMPs, is appropriate.”] [Ex. 

8, emph. added]; State Board Order No. 2006-

12, p. 17 [“Federal regulations do not require 

numeric effluent limitations for discharges of 

stormwater”] [Ex. 9]; Stormwater Quality Panel 

Recommendations to The California State 

Water Resources Control Board – The 

Feasibility of Numeric Effluent Limits 

Applicable to Discharges of Stormwater 

Associated with Municipal, Industrial and 

Construction Activities, June 19, 2006, p. 8 [“It 

is not feasible at this time to set enforceable 

numeric effluent criteria for municipal BMPs 

and in particular urban dischargers.”] 1 [Ex. 

10]; and an April 18, 2008 letter from the State 

Board’s Chief Counsel to the Commission on 

State Mandates, p. 6 [“Most NPDES Permits 

are largely comprised of numeric limitations for 

pollutants. . . . Stormwater permits, on the other 

hand, usually require dischargers to implement 

BMPs”] [Ex.11].)  In light of this state and 

federal authority, any attempt to impose strict 

compliance with numeric limits at this time--

through numeric effluent limits for dry weather 

dischargers, MALs for wet weather, or waste 

load allocation from TMDLs--is wholly 

unsupportable and contrary to law.

Please see response to Comment Nos. 

33(MALs), 39(NELs), 79(NELs) and 151(legal).
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155 5 unfunded mandate General The Permit’s use of more stringent compliance 

measures than is required by federal law (see 

Defenders of Wildlife v. Brown (9th Cir. 1999) 

191 F.3d, 1159, 1166) triggers an obligation to 

comply with a series of requirements imposed 

under State law. As was the case with the prior 

proposed permit, because the Draft Permit 

imposes various requirements that go beyond 

federal law requirements (e.g., compliance with 

MALs for wet weather runoff, numeric effluent 

limits for dry weather runoff, strict compliance 

with TMDL waste load allocations, the 

complete prohibition of irrigation waters 

entering the MS4, LID requirements, retrofit 

requirements and other terms discussed in prior 

comments), the Regional Board must comply 

with the Porter- Cologne Act. Specifically, the 

Board must consider all of the factors and 

considerations delineated in California Water 

Code Sections 13000 and 13241 before 

adopting the Draft Permit.  (See City of 

Burbank v. State Water Resources Control 

Board (2005) 35 Cal.4th 613, 627.)

The requirements of the Tentative Order do not 

exceed federal law.  The Tentative Order 

contains requirements more explicit (i.e. 

detailed) than the federal NPDES storm water 

regulations, for the purpose of achieving 

compliance with the CWA provision that MS4 

permits "shall require controls to reduce the 

discharge of pollutants to the maximum extent 

practicable" (CWA section 402(p)(3)(B)(iii)).  

As such, the Tentative Order’s (space removal) 

requirements are necessary to comply with 

federal law, rather than exceed it.  Therefore, the 

Regional Board need not consider the factors 

listed in Water Code section 13241 in adopting 

the Tentative Order. (City of Burbank v. State 

Water Resources Control Board (2005) 35 

Cal.4th 613.)  To the extent that information 

about cost is submitted, the Regional Board will 

nonetheless consider it.  To the extent that 

information about cost is submitted, the 

Regional Board will nonetheless consider it.  

The Fact Sheet for Finding E.6 discusses this 

matter in further detail.  Nothing presented in 

this comment changes the Fact Sheet discussion.

The Regional Board's Tentative Order provides 

more detail to implement performance standards 

in the CWA or NPDES regulations.  NPDES 

regulations specify terms and conditions that 

must, at a minimum, be included in NPDES 

requirements; they do not limit states or U.S 

EPA from including other provisions that may 

be necessary to ensure that municipalities with 

MS4 reduce storm water pollutants to the MEP.  

In fact, the Clean Water Act requires the 

Regional Board to "require … other provisions 

as the Administrator or the State determine 

appropriate for the control of such pollutants."  

(CWA Section 402(p)(3)(B)(iii))  The burden to 

determine the appropriateness of the required 

provisions lies with the State rather than the 

Copermittee, because a discharger cannot self 

regulate their discharge.

No portion of the proposed MS4 requirements 

exceed the level of “governmental service” (i.e., 

performance) necessary to reduce pollutants in 

storm water to the MEP as mandated by Section 

402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 

1342(p)(3)(B)(iii)].  While, technically, all 

NPDES requirements issued by the Regional 

Boards “fall under the legal authority of the 

state” because they are promulgated in waste 

discharge requirements issued pursuant to 

Sections 13260 and 13263 of the Water Code, 

requirements issued for discharges of pollutants 

from point sources to waters of the United 

States, including requirements for discharges of 

storm water in MS4s, implement the provisions 

of the federal CWA and the federal NPDES 

regulations, as contemplated by Chapter 5.5 of 

the Porter-Cologne Water Quality Control Act 

(Section 13370, et seq.).  Therefore, nothing in 

the proposed order renewing NPDES 

requirements for discharges in Orange County 

MS4 exceeds the scope of regulation necessary 

to implement NPDES regulations for MS4.
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156 5 NEL C To be sure, the above-referenced statutory, 

regulatory, and case authority all clearly 

confirm not only that municipal dischargers are 

to be treated differently than other NPDES 

dischargers, but also that numeric limits should 

not and cannot be applied to municipal 

dischargers at this time. “It is not feasible at 

this time to set enforceable numeric effluent 

criteria for municipal BMPs and in particular 

urban dischargers.” (Numeric Limits Panel 

Report, [Ex.9 p. 8].)  Given that Congress 

specifically provided a different standard for 

municipal dischargers-- the MEP standard, and 

in light of the demonstrated infeasibility of 

complying with numeric limits at this time (Ex. 

9), the Draft Permit’s terms that seek to force 

strict compliance with numeric effluent limits 

impose impossible requirements.  These 

requirements therefore are unenforceable. (See 

Hughey v. JMS Development Corp. (11th Cir. 

1996) 78 F.3d 1523, 1529- 30.)

Please see response to Comment nos. 25, 33, 39, 

79 and 151.

157 5 TMDL I A prime example of this impossibility is found 

in the Draft Permit terms which provide that 

TMDL waste load allocations incorporated into 

the Permit will be enforced through “Cease and 

Desist” orders issued under Water Code section 

13331.  That law states: “Upon the failure of 

any person or persons to comply with any cease 

and desist order issued by a regional board or 

the state board, the Attorney General, upon 

request of the board, shall petition the superior 

court for the issuance of a preliminary or 

permanent injunction, or both, as may be 

appropriate, restraining such person or persons 

from continuing the discharge in violation of 

the cease and desist order.” (Water Code § 

13331(a).) These cease and desist provisions 

plainly presume that the alleged violator has 

control over the discharge and has the ability to 

cease “continuing the discharge.” But there is 

no evidence it is possible for municipal 

dischargers to strictly comply with numeric 

limits.  In fact, the primary purpose of the 

Numeric Limits Panel Report was to evaluate 

this very issue, and the Report concluded that it 

was “infeasible” to do so at this time.  In other 

words, the Report concluded that it is not 

“possible” for municipal dischargers to achieve 

compliance with numeric limits.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order.  This does not, 

however, preclude the Regional Board from 

future consideration of the use of these 

authorities to address TMDLs.

In regards to numeric limits, please see response 

to Comments 25, 33 and 39.

158 5 NEL C Finally, it is well settled that the CWA does not 

require that municipal dischargers strictly 

comply with numeric limits.  Any attempt by 

the Regional Board to compel compliance with 

strict numeric limits plainly requires a 

consideration of all of the factors and 

considerations set forth under Water Code 

Sections 13241 and 13000 before imposition of 

any such numeric effluent limits (whether 

through MALs or waste local allocation from 

TMDLs).  But there is no evidence at this time 

(whether in the record, Fact Sheet, or in any 

other analysis made public by Regional Board 

Staff to date), that these mandatory factors and 

considerations were analyzed.

Please see response to Comments 33, 39, 79, 81, 

151 and 155.
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159 5 Overirrigation B As was the case with the prior version, the 

Draft Permit improperly renders municipalities 

responsible for the discharging activities of 

third parties that are beyond Dana Point’s 

control. Indeed, read literally, the Permit 

requires that Dana Point prohibit all non-point 

source “Landscape irrigation,” “Irrigation 

water,” and “lawn water,” from entering any 

storm sewer system. But meeting such a 

requirement is not just impracticable, it is 

impossible. (See Hughey, 78 F.3d at 1529-30.)

For example, to prohibit all “irrigation” and 

“lawn” waters from “entering” the MS4, Dana 

Point would have to adopt and enforce an 

ordinance that prevents any overwatering from 

entering the storm sewer, and it essentially 

would have to require a large percentage of its 

residents to remove grass from yard 

landscaping. Such a requirement is not found in 

the CWA, and as such again triggers the need 

to comply with Water Code Sections 13000 and 

13241.

Moreover, if any non-point source irrigation 

water or other runoff enters the City’s storm 

drain system, the City would be subject to 

penalties and citizen suits (and attorney’s fees) 

under the CWA, regardless of whether the 

irrigation waters are the cause of an exceedance 

of receiving water limitations. It appears that to 

comply with these measures, Dana Point would 

need to hire staff to act as full time policing 

agents of irrigation water runoff.

Please see response to Comments 39, 42 and 44.  

The commenter misapplies the decision in 

Hughey v. JMS development, 78 F.3d.  The 

commenter's interpretation of a prohibition of 

non-stormwater discharges into the MS4 may 

seem absurd (impossible) on the surface; but 

their proposed implementation of the prohibition 

is speculative and is not the expectation of the 

Tentative Order or the federal regulations. The 

history of Copermittees prohibiting non-

stormwater discharges does not support the 

commenter's contention.  The previous MS4 

permit for South Orange County and all other 

MS4 permits in Southern California prohibit the 

discharge of non-stormwater to the MS4 with 

certain case-by-case exceptions.  Other examples 

of prohibited non-stormwater discharges other 

than overirrigation include powerwashing, 

commercial car washing and cholorinated 

swimming pool discharges.  Copermittee's 

programs to comply with the previous Permit's 

prohibition of non-stormwater discharges did 

not result in an absurd (impossible) 

requirement.  Clearly, the Regional Board has 

not expected the Copermittee's to do the 

impossible in the past, and the Regional Board 

does not expect the Copermittee's to do the 

impossible in the future.  A reasonable approach 

to address the prohibition on overirrigation 

would be through the Copermittee's existing 

programs to prohibit non-stormwater discharges, 

e.g. prohibition ordinances, education of the 

public, response to complaints, progressive 

enforcement as needed, and to work in concert 

with the water providers.

In addition, the Regional Board expects that the 

removal of irrigation water (lawn water, 

residential landscape water, etc.) will require 

Permittees to incorporate such non-storm water 

discharges into their current IC/ID programs for 

detecting and eliminating illicit discharges.  The 

Regional Board does not anticipate that the 

Copermittee would have to require property 

owners to remove grass or yard landscaping.  As 

current and past versions of the Order include 

and have included requirements prohibiting the 

discharge of non-storm water into the MS4 (see 

updated Supplemental Fact Sheet), any non-

storm water discharge into the MS4 which 

currently occurs, that is not exempt or subject to 

a separate NPDES permit, is in violation of the 

discharge prohibition contained in the Order.  

Thus, requiring the prohibition of an additional 

non-storm water discharge is not subjecting the 

Copermittee to any enforcement mechanisms not 

already present in the current Order.

The prohibition of over irrigation runoff is 

practicable.  The Copermittees already have 

demonstrated the ability to adopt ordinances 

prohibiting other non-storm water discharges 

such as commercial car washing, power washing 

and chlorinated swimming pool discharges.  The 

Copermittees have developed a program of 

education, complaint response, and progressive 

enforcement to address non-storm water 

discharges.  The prohibition of over irrigation 
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would be easily implemented through their 

existing programs that address non-storm water 

discharges.  The Regional Board realizes that the 

effectiveness of such measures dealing with over 

irrigation runoff will not be realized over night.  

The claim that the City will need to require its 

residents to remove grass from yard landscaping 

is a "slippery slope" logical fallacy.  The 

prohibition of over irrigation in the MS4 permit 

certainly does not require the removal of grass; 

nor does the Regional Board except a City to go 

to such extreme measures.  The Copermittees 

will have to exercise due care and discretion in 

addressing the prohibition on over irrigation to 

assuage public concerns.  A reasonable approach 

to address the prohibition on over irrigation 

would be to educate the public, respond to 

complaints, conduct progressive enforcement as 

needed, and work in concert with the water 

providers.

160 5 NEL C As noted in prior comments and by the 

County’s concurrent comments, the CWA 

requires only that city’s work to “effectively” 

prohibit non-storm water discharges and illegal 

discharges/illicit connections to storm drain 

systems. (See 40 C.F.R. 122.26 

(d)(2)(iv)(B)(1).  Under EPA’s regulations 

implementing the CWA, municipalities comply 

with this requirement by enacting and 

reasonably enforcing ordinances to prohibit 

discharges of non-storm water containing 

pollutants to storm drains. (Id.) The Draft 

Permit, however, goes much further than 

federal law requires. It essentially holds 

municipalities strictly liable for third party 

discharges and non-point source dry-weather 

runoff into storm drain systems by making any 

exceedance of numeric limits--found in the 

MALs and water quality based effluent 

limitations incorporated into the Draft Permit--

actionable as a violation. Such provisions are 

contrary to law, and therefore should not be 

included in the Permit.  Moreover, because 

these terms are not required anywhere under 

federal law, the Draft Permit is contrary to State 

law because the Board has failed to comply 

with Water Code Sections 13000 and 13241 

before imposing such provisions.

Please see response to Comments 39, 43, 79, 81, 

82, 155 and 165.

In addition, past Orders and the Tentative Order 

prohibit non-storm water discharges into the 

MS4 and require that Copermittees prohibit non-

storm water discharges into the MS4 via 

ordinances, orders or similar means (see 

response to Comments 39, 42, 44).  As such, any 

non-storm water discharges into the MS4 that 

are not exmepted or subject to a NPDES permit 

would be in violation of the current and tentative 

Order.
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161 5 Legal F.1 The Permit’s LID and retrofitting provisions 

(e.g. Section D.3.d, F.3.d) are contrary to law. 

These retrofitting provisions are beyond the 

power of the Board to require. For example, 

there is no existing legislative mandate that 

requires mandatory structural changes be made 

to existing developments to limit runoff. But 

the retrofitting requirements plainly command 

that cities evaluate candidates for retrofitting. 

Taken to its logical conclusion, such a 

provision violates the separation of power 

clause under the California Constitution. (Cal. 

Const. Art. 4, § 1; Knudsen Creamery Co. of 

California v. Brock (1951) 37 Cal.2d 485, 492.) 

The executive branch of government is charged 

with enforcing laws, but it cannot adopt laws 

itself. (Id.) The executive branch also cannot 

adopt regulations that conflict with local 

agencies’ powers under the State Constitution. 

The detailed legal enforcement provisions of 

the Draft Permit, including the provisions 

requiring enforcement of specific obligations in 

relation to particular property owners, such as 

HOAs (section D.3.c.(5)(b)), unduly restrict the 

inherent legislative power of cities.

The requirement for the Copermittees to 

implement a retrofitting program is authorized 

by law under the Clean Water Act 

402(p)(3)(B)(ii-iii), California Water Code 

section 13377 and Federal NPDES regulations 

40 CFR 122.26(d)(2)(iv).  Permits for discharges 

from municipal storm sewers shall require 

controls to reduce the discharge of storm water 

pollutants to the maximum extent practicable.  

The requirements for retrofitting are consistent 

with the maximum extent practicable standard 

as written.  Retrofitting has been conducted 

throughout the country in diverse communities 

and watersheds.  The requirements for 

retrofitting as written do not conflict with any 

local agencies' powers or authorities.  Section 

F.3.d.(4) was specifically written to be within 

those local agencies' powers.

162 5 Retrofitting F.3 In addition to compromising the separation of 

powers doctrine, the retrofitting provisions of 

the permit act as an underground regulation of 

the private property owners who are the true 

subjects of the regulatory command for 

retrofitting. A regulation enacted without 

adherence to the Administrative Procedure 

Act’s (“APA”) notice and hearing requirements 

is void. (Tidewater Marine Western, Inc. v. 

Bradshaw (1996) 14 Cal.4th 557, 573-576) 

“The APA was designed in part to prevent the 

use by administrative agencies of ‘underground’

 regulations [citation], and it is the courts, not 

administrative agencies, which enforce that 

prohibition.” (California Advocates for Nursing 

Home Reform v. Bonta (2003) 106 Cal. 

App.4th 498, 506.) In Tidewater Marine, 14 

Cal.4th at 569 the California Supreme Court 

recognized that: “One purpose of the APA is to 

ensure that those persons or entities whom a 

regulation will affect have a voice in its 

creation [citation], as well as notice of the law’s 

requirements so that they can conform their 

conduct accordingly.” Here, the Draft Permit is 

directly affecting private property owners 

subject to the “retrofitting” assessment, but 

there has been no effort to comply with the 

APA.

The Tentative Order does not place any 

requirements on private landowners. Rather, 

Section F.3.d.(4) requires the copermittees to 

cooperate with private landowners in 

encouraging retrofitting projects, similar to other 

retrofitting projects throughout the country such 

as in Kansas City, KS and Montgomery County 

Maryland.  The actual decision to retrofit on 

privately held land would be at the discretion of 

the private landowner.  Also, please see response 

to comment no. 46.
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163 5 Legal F.3 Moreover, as discussed in regard to various 

provisions in the prior Draft Permits, the 

retrofitting provisions are contrary to the 

California Environmental Quality Act 

(“CEQA,” Public Resources Code § 21000 et 

seq.) because they change the environmental 

review process applicable to projects involving 

retrofitting, and they completely remove the 

discretion of local governmental entities that 

expressly provided by law. (See Ex. 2, Dana 

Point’s January 21, 2008 Comments, pages 12-

14.)

The Regional Board does not propose to impose 

requirements that exceed federal law in the 

CWA and NPDES regulations but may impose 

requirements necessary to meet the minimum 

federal MEP standard.  Therefore, the Regional 

Board does not have to comply with CEQA 

requirements because the Tentative Order's 

requirements do not exceed the level of 

regulation necessary to implement the MEP 

performance standards for stormwater 

discharges.  The requirements are not intended 

to circumvent or alter CEQA as applied to local 

agencies in carrying out their authorities.

The Tentative Order contains requirements more 

explicit than the federal NPDES storm water 

regulations, for the purpose of achieving 

compliance with the CWA provision that MS4 

permits “shall require controls to reduce the 

discharge of [storm water] pollutants to the 

maximum extent practicable” (CWA section 

402(p)(3)(B)(iii)). As such, the Tentative Order’ 

requirements are necessary to comply with 

federal law by meeting the minimum federal 

MEP standard, rather than exceed it.  This 

matter is further discussed in the Fact Sheet 

discussion for Finding E.6.

The Regional Board is not precluded from 

issuing MS4 requirements that “go beyond” 

NPDES regulations, either, as in this case by 

providing more detail to implement performance 

standards in the CWA or NPDES regulations: 

NPDES regulations specify terms and conditions 

that must, at a minimum, be included in NPDES 

requirements; they do not limit states or U.S 

EPA from including other provisions that may 

be necessary to ensure that municipalities with 

MS4s reduce stormwater pollutants to the MEP.  

No portion of the proposed MS4 requirements 

exceed the level of “governmental service” (i.e., 

performance) necessary to reduce stormwater 

pollutants to the MEP as mandated by Section 

402(p)(3)(B)(iii) of the CWA [33 U.S.C. Section 

1342(p)(3)(B)(iii)]. While, technically, all 

NPDES requirements issued by the Regional 

Boards “fall under the legal authority of the 

state” because they are promulgated in waste 

discharge requirements issued pursuant to 

Sections 13260 and 13263 of the Water Code, 

requirements issued for discharges of pollutants 

from point sources to waters of the United 

States, including requirements for discharges of 

storm water in MS4s, implement the provisions 

of the federal CWA and the federal NPDES 

regulations, as contemplated by Chapter 5.5 of 

the Porter-Cologne Water Quality Control Act 

(Section 13370, et seq.). Therefore, nothing in 

the proposed order renewing NPDES 

requirements for discharges in Orange County 

MS4 exceeds the scope of regulation necessary 

to implement NPDES regulations for MS4.
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164 5 Legal F.1. In addition, the Draft Permit’s LID and 

retrofitting provisions raise significant 

constitutional issues by forcing property owners 

to incur costs of mandated physical changes to 

the configuration of their property. As such, 

implementation of the retrofitting provisions 

plainly

implicates the taking provision of the U.S. 

Constitution and California Constitution, which 

require that public entities provide just 

monetary compensation to property owners for 

private property that is altered to further a 

public use. The due process clauses of the state 

and federal

Constitutions guarantee property owners “due 

process of law” when the state “deprive[s] 

[them] of . . . property.” (Cal. Const., art. I, §§ 

7, 15; U.S. Const., 14th Amend., § 1.) And the 

takings clauses of the state and federal 

Constitutions guarantee property owners “just 

compensation”

when their property is “taken for public use.” 

(Cal. Const., art. I, § 19; U.S. Const., 5th 

Amend; see also, e.g., Kavanau v. Santa 

Monica Rent Control Bd. (1997) 16 Cal. 4th 

761, 774.)

In no way does the Tentative Order force 

property owners to incur costs of mandated 

physical changes to the configuration.  The 

retrofitting program as written in the Tentative 

Order is voluntary for the private property owner 

and requires the Copermittees to develop a 

program encouraging retrofitting for those 

private property owners.  The commenter has 

misinterpreted the draft language in the 

Tentative Order.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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165 5 Legal F.1. Finally, the LID and retrofitting requirements 

unlawfully impose on cities unfunded 

mandates. Any NPDES requirements that are 

not dictated by federal law must be funded by 

the state. And because these provisions are not 

required by federal law, they violate Article XIII 

B, Section 6 of the California Constitution. 

(County of Los Angeles v. Commission on 

State Mandates (2007) 150 Cal.App.4th 898, 

915-916.) Despite prior comments on this 

point, the revised Draft Permit and related 

materials do not address the unfunded 

mandates that are being imposed on the 

Permittees. Contrary to contentions made by 

the Regional Board on this issue that such 

unfunded mandates are appropriate where they 

are being imposed pursuant to a federal 

program, it is only where the federal program 

mandates a particular requirement upon the 

state agency that the exception to Article XIII 

B, Section 6 for federal mandates applies. 

Where the federal program provides discretion 

to the State agency to impose a local program, 

any mandate imposed upon the local 

municipality through the exercise of that 

discretion is considered an unfunded mandate 

and, as such, is prohibited by the California 

Constitution. (See Hayes v. Commission on 

State Mandates (1992) 11 Cal. App.4th 1564, 

1570.) It is only when the State has no “true 

choice” in implementing a federal mandate that 

the prohibition under the California 

Constitution can be avoided. (See id. at 1593.)

As noted in its prior comments, the Regional 

Board’s imposition of compliance obligations 

that exceed the CWA, and which are thereby 

not required by federal law, must be 

accompanied by state funding to be valid. 

Accordingly, Draft Permit requirements such as 

the retrofitting of any public property (e.g., 

storm drains) clearly must be accompanied by 

state funding to be valid.

The LID and retrofitting requirements are not 

unlawful and are not unfunded mandates.  The 

requirements are authorized by the Clean Water 

Act section 402(p)(3)(B)(iii) and necessary to 

reduce pollutants to the MEP as mandated by 

federal law.  The contention that NPDES permits 

and their requirements are unfunded state 

mandates has been repeatedly heard and denied 

by the State Water Board. (See Order Nos. WQ 

90-3 and WQ 91-08). Indeed, the unfunded state 

mandate argument was recently heard by the 

State Water Board when it considered the appeal 

of the Los Angeles Regional Board standard 

urban stormwater mitigation plan (SUSMP) 

requirements. The Los Angeles Regional Board 

SUSMP requirements are municipal storm water 

permit requirements for new development that 

are similar or identical to many of the 

requirements of the Tentative Order. The 

unfunded state mandate argument was 

summarily rejected by the State Water Board in 

that instance (Order WQ 2000-11).  The Board 

notes that in 2007, the Court of Appeal in 

County of Los Angeles v. Commission on State 

Mandates ((2007) 150 Cal.App.4th 898) 

invalidated a Government Code statute that had 

exempted Regional Water Board orders from 

constitutional state mandates subvention 

requirements.  To the extent that basis was relied 

upon previously by the State or Regional Water 

Boards to assert that provisions were not 

unfunded state mandates, such a basis is no 

longer available; however where, as here, 

provisions are necessary to meet the federal 

MEP standard and expand upon existing 

programs, they do not constitute unfunded state 

mandates.   In addition, because local agencies 

can pay for compliance with permit provisions 

by reallocating costs or levying service charges, 

fees or assessments to pay for implementation, 

the provisions do not constitute unfunded state 

mandates requiring subvention.

The California Constitution addresses 

reimbursement for additional “services” 

mandated by the State upon local agencies, not 

regulatory requirements imposed upon all 

Permittees, including cities and counties. The 

intent of the constitutional section was not to 

require reimbursement for expenses incurred by 

local agencies complying with laws that apply to 

all state residents and entities. (See City of 

Sacramento v. State of California, 50 Cal. 3d. 51 

(1990) citing County of Los Angeles v. State of 

California, 43 Cal. 3d. 46).

A central purpose of the principle of state 

subvention is to prevent the state from shifting 

the cost of government from itself to local 

agencies. (Hayes v. Commission on State 

Mandates, 11 Cal. App. 4th 1564, 1581 (1992)). 

In this instance, no such shifting of the cost of 

government has occurred. The responsibility and 

cost of complying with the CWA and Phase I 

NPDES municipal storm water regulations lies 

squarely with the

local agencies which own and operate MS4s, not 

with the State. The State cannot shift 

responsibilities and costs to local agencies when 
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the responsibilities and costs lie with the local 

agencies in the first place.

The commenter attempts to assert that any use of 

discretion on the part of the Regional Board in 

implementing a federal program reflects “a 

matter of true choice,” and is therefore a state 

mandate. This is a misrepresentation of the case 

law. In Hayes v. Commission on State 

Mandates, above, the Court only contemplates 

whether participation itself in a federal program 

is “a matter of true choice” in order to determine 

if an unfunded state mandate has occurred. It 

does not contemplate whether any use of 

discretion on the part of a regulatory agency in 

implementing the necessary details of a federal 

program constitutes an unfunded state mandate.

Therefore, the case does not support the 

commenters’ claims. Any discretion exercised 

by the Regional Board in implementing federal 

law in the

Tentative Order is in accordance with federal 

law and guidance. For example, use of permit 

writer discretion and the inclusion of more 

detailed requirements in the Tentative Order is 

consistent with USEPA guidance. The preamble 

to the Phase I NPDES storm water regulations 

states “this rule sets out permit application 

requirements that are sufficiently flexible to 

allow the development of site-specific permit 

conditions” (FR 48038). In addition, in its 

review of a City of Irving Texas NPDES 

municipal storm water permit, the USEPA 

Environmental Appeals Board stated that 

Congress “created the ‘maximum extent 

practicable’ (‘MEP’) standard and the 

requirement to ‘effectively prohibit non-storm 

water discharges’ into the MS4 in an effort to 

allow permit writers the flexibility necessary to 

tailor permits to the site-specific nature of MS4 

discharges” (2001). The Tentative Order, to be 

issued to implement a federal program, does not 

become an unfunded state mandate simply 

because the

Regional Board appropriately exercised its 

discretion in defining the particulars.

The Regional Board’s implementation of a 

federal program according to federal law and 

guidance does not constitute an unfunded state 

mandate.  The state's water quality protection 

requirements within the Tentative Order are 

authorized by Federal Law, are necessary to 

meet the federal MEP standard, and are not 

unfunded mandates. 

Please see the fact sheet, response to comment 

#5 in the July 2007 response to comments and 

response to comment #155 for more information.
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166 5 TMDL Findings T.O., page 2, #2, the last statement, “These 

water quality standards must be complied with 

at all times, irrespective of the source and 

manner of discharge.” This is in conflict with 

the intent expressed by Regional Water Quality 

control Board (RWQCB) Staff during 

numerous workshops, the Amendment to the 

Water Quality Control Plan for the San Diego 

Basin (9) to incorporate implementation 

provisions for indicator bacteria water quality 

objectives to account for loading from natural, 

uncontrollable sources within the context of a 

Total Maximum Daily Load, Resolution, R9-

2008-0028, as well as subsequently updates in 

Sections C.1., C.3., D.4., etc. as identified in 

the T.U. The City feels that the intent of the 

paragraph is preserved with the removal of this 

sentence. Please remove said sentence.

Regional Board Resolution No. R9-2008-0028, 

"A Resolution Amending the Water Quality 

Control Plan for the San Diego Basin (9) to 

Incorporate Implementation Provisions for 

Indicator Bacteria Water Quality Objectives to 

Account for Loading from Natural 

Uncontrollable Sources Within the Context of a 

Total Maximum Daily Loads,"  has essentially 

revised the Water Quality Standards for bacteria 

in water bodies that are addressed by TMDLs.  

The Water Quality Standards for bacteria, within 

the context of a TDML, allows for exceedances 

of the bacteria WQOs, as long as the 

exceedances are due to natural and background 

(non-anthropogenic) sources using a "reference 

system and antidegradation approach" or a 

"natural sources exclusion appraoch."

To date, a TMDL containing either approach has 

not been fully approved in Southern Orange 

County.  The Bacterial Indicators TMDL for 

Baby Beach has the option of developing  a 

"natural sources exclusion approach."  Once 

developed, the TMDL must be amended prior to 

any changes  to the MS4 Permit to be consistent 

with the assumptions and requirements of the 

TMDL Waste Load Allocations.  The requested 

deletion is not made.

167 5 LID Finding T.O., page 6 #13, The City disagrees with the 

statement “…. The risks typically associated 

with properly managed infiltration of runoff 

(especially from residential land use areas are 

not significant.”  Please provide scientific data 

supporting this statement, appropriate for the 

soil and geologic conditions found in south 

Orange County, including an economic 

evaluation or delete this statement.  From 

experience, the City has found that many of the 

“management techniques” identified to address 

the existing clay soils and risks and liabilities 

associated with landslides have made 

infiltration for certain projects economically 

infeasible with a high level of risk of which the 

City cannot pursue nor approve.

The key phrase is "properly managed."  We 

agree that when not properly managed 

infiltration of runoff can carry significant risks.  

The Regional Board expects all Copermittees to 

properly manage the infiltration of runoff to 

minimize risks.  Please see the USEPA's fact 

sheets on infiltration basins, infiltration 

trenches, grass swales, and porous pavement.  

http://cfpub1.epa.gov/npdes/stormwater/menuofb

mps/index.cfm?action=min_measure&min_meas

ure_id=5

168 5 Existing Development Finding T.O. page 7, #d. As this T.O. is significantly 

different than the current permit, we request a 

longer time to effectively and efficiently update 

our programs. There are some significant issues 

that will affect our constituencies in significant 

ways and the development process

must allow time for outreach to garner support. 

We suggest that you allow 18-24 months in lieu 

of proposed 12, acknowledging the historical 

successes of south Orange County copermittees 

working together, garnering stakeholder support 

and producing quality products.

One year from the date of adoption of the Order 

is a sufficient amount of time to update the 

jurisdictional programs to address the areas of 

the Order that have changed.  The Copermittees 

are more than familiar with storm water 

regulations, as are its stakeholders.   A change to 

extend the time to implement requirements is 

not made at this time.
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169 5 Existing Development Finding T.O., page 9 e. Industrial sites are regulated 

under a State issued Industrial General Permit.

Why are requirements addressed here rather 

than under the industrial permit, resulting in 

redundancy and confusion? We feel any 

requirement relating to the regulated industrial 

sites should be omitted from this Permit and be 

addressed in the Industrial Permit. We 

understand that the Industrial Permit is due for 

renewal and this would be an appropriate time 

for RWQCB to suggest requirements to be 

included in the new Order.

This Finding is under the Development Planning 

section of the Findings.  The finding is for the 

development and re-development of industrial 

sites, which is under the purview of the 

Tentative Order.  The finding clarifies that the 

development of industrial sites classified as 

priority development projects require the 

implementation of LID to meet the MEP 

standard.  Furthermore, USEPA, in requiring 

separate storm water permits for industrial 

dischargers and MS4 owners and operators 

expected the permits to act in a dual 

complimentary manner (55 Fed Reg 48000-01).  

Thus, the Copermittees retain responsibility for 

industrial development and inspections, which is 

expected to work in concert with the 

requirements under the industrial permit when 

the facility discharges storm water to the MS4.  

As such, the finding will remain in the Tentative 

Order.
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170 5 FETD Finding T.O. page 14 & S.F.S. page 18– FETDs. We 

continue to disagree with the Discussion of 

Finding E.9.  We feel that it is appropriate to 

regulate FETDs within the MS4 Permit, as 

these facilities are installed and operated to 

meet the requirements of the Permit and are 

part of the MS4 system.

In addition to our previous concerns regarding 

FETDs provided in Exhibits 1 and 2 of 

Attachment A, we offer the following 

comments in regards to the current FETD 

language provided in this draft:

We encourage consistency and encourage you 

to consider the language that was proposed in 

the recent Region 8 draft which captures the 

intent of the first reiteration of FETD language 

which we saw in the first draft of this Permit 

back in 2007. We will also note that the 

copermittees were working on potential FETD 

language with previous Permit staff during the 

first draft Permit process, prior to postponement 

by the Board, which is significantly similar to 

the draft language found in the Region 8 draft, 

and therefore we support it. The draft language 

in Region 8’s Order is provided below for 

consideration:

“Discharges from facilities that extract, treat 

and discharge water diverted from waters of the 

U.S: These discharges shall meet the following 

conditions: (1) The discharges to waters of the 

US must not contain pollutants added by the 

treatment process or pollutants in greater 

concentration or load than the influent; (2) the 

discharge must not cause or contribute to a 

condition of erosion; (3) The extraction and 

treatment must be in compliance with Section 

404 of the Clean Water Act; and (4) Conduct 

Monitoring in accordance with Monitoring and 

Reporting Program

attached to this Order.”  Please note we suggest 

the one minor modification to the language in 

the Region 8 draft,

which is underlined. Please also note that the 

existing 401 Certification and Grant Agreement 

for our existing Salt Creek Ozone Treatment 

Facility are also attached for reference in 

Exhibit B-2 & B-3, respectively.

Please see response to Comments 51 and 70.

171 5 TMDL Finding T.O. Page 15, #11 -303(d) list – We suggest 

that you clarify which water bodies are 

impacted by the listed pollutants, as we are 

aware that not all waterbodies in south Orange 

County are impaired by each of the pollutants 

listed.

A table has been added to the Findings of the 

Tentative Order containing the 303(d) listed 

water bodies for Southern Orange County.
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172 5 TMDL Finding T.O. Page 15, #12 The City believes and agrees 

with statements made by certain RWQCB staff 

and State Water Resource Control Board 

(SWRCB) staff during workshops that the 

language regarding TMLD and WLAs may be 

premature and should be omitted from the 

Permit at this time since there are no TMDLs 

that are approved by the State, Office of 

Administrative Law and/or EPA to date. The 

City also deems it necessary for TMDL staff 

and Permit staff to work together to incorporate 

the TMDLs into the permit at the appropriate 

time to retain the intent and implementation 

strategies that were developed thought the 

several year TMDL development process. Prior 

to incorporating TMDLs into the Permit, we 

suggest that the permit writers work with 

TMDL staff and also refer to the strategically 

developed implementation plan(s) that were 

developed as part of the TMDL.

Regional Board staff from the TMDL and 

Surface Water Units have had several meetings 

to discuss the incorporation of TMDLs into 

storm water permits.  This dialogue will 

continue as final approval of Resolution No. R9-

2008-0027, "A Resolution to Adopt an 

Amendment to the Water Quality Control Plan 

for the San Diego Basin (9) to Incorporate Total 

Maximum Daily Load for Indicator Bacteria, 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay" nears.  

The State Board is scheduled to hear and 

approve the item on 16 June 2009.

173 5 ASBS A T.O. page 18, #5 & page 20 #5 – “As ASBS’s 

or SWQPA’s are already regulated separately

by the State Board, page 18 #5 and Page 20 #5 

are redundant and should be deleted from the

MS4 Permit.”

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.

174 5 Overirrigation B T.O. page 19, #2– The removal of landscape 

irrigation, irrigation water and lawn watering 

for the list of exempted discharges is 

problematic and we are concerned that the 

tentative prohibition will diminish public 

support of the Permit and the City’s water 

quality protection program. Our residents and 

businesses will not accept that, without proof, 

potable water running over grass is a pollutant 

worthy of illegal declaration.

Regarding urban runoff from over-irrigation, 

please note that copermittees and water districts 

are working aggressively and cooperatively to 

address this issue. Please see the attached 

excerpts from South Coast Water District Water 

Conservation Ordinance (No. 206) that has

already been adopted (Exhibit B-1), covering 

the majority of Dana Point and parts of Laguna 

Beach and San Clemente. As we have discussed 

with your staff, all water districts have or will 

be adopting similar ordinances. Also, 

significant water rate increases (34% plus 

proposed for SCWD, effective July 1, upon 

approval) and allocations are on the way.  

Please reconsider whether this comprehensive 

water conservation approach, along with the 

new AB1881 requirements that will address 

new developments, will suffice to address the 

concern of urban runoff from over-irrigation for 

this Permit cycle, in lieu of the elimination of 

the exemption.

We all want to reduce runoff carrying pollutants 

in dry weather and we feel that our proposed 

approach will receive greater public acceptance 

and commensurate results without stimulating 

blow back and rejection by a significant 

segment of the public, which could result in 

stalling or setting us back in our efforts to 

progress in improvements in water quality.

Please see response to comments Nos. 28, 39, 

42, 44, 52, and 159.  The Copermittees program 

of education and cooperation with the water 

districts would likely meet the requirements of 

the Permit in addition to the Copermittees 

modifying their existing programs that address 

non-stormwater to also address overirrigation 

discharges.  The Copermittees are expected to 

use the proper discretion in conducting 

education, complaint response, and progressive 

enforcement to alleviate public concerns.  The 

programs and rate increases by the water district 

are in response to the current water shortage and 

are likely to be ceased once the water shortage 

has been addressed.  The water quality impacts 

from overirrigation discharges will exist in 

drought years and in surplus years; therefore the 

Copermittees need to implement a program to 

address overirrigation.  It is our expectation that 

removal of the exemption to improve water 

quality will work in concert with conservation 

efforts aimed at source control.
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175 5 SUSMP Page 38f.c. – given the options for verification 

in (c), the word “inspection” in (iii), (iv), (v), 

(vi), (vii) (viii), and (ix) should be changed to 

“verification” for consistency, please.

The word inspection was deliberately chosen to 

be used in section F.1.f.(2)(c).  Inspections 

provide greater assurance that post construction 

BMPs are properly maintained, operated and 

implemented.  The inspections are limited to 

high priority BMPs, but a Copermittee may 

choose to inspect all the BMPs rather than just 

the high priority BMPs.  Self certifications, 

surveys or other effective means are reserved for 

those BMPs that are not a high priority.

176 5 Construction F.2. T.O. Page 47, (b) iii – The requirement for 

slope stabilization on all active slopes during 

rain events regardless of season does not appear 

to be consistent with the proposed General 

Construction Permit; nor is practical in many 

situations.  We suggest that the language in the 

proposed General Construction Permit be 

reviewed so that this language can be revised to 

allow flexibility in implementation of erosion 

and sedimentation control while keeping with 

the intent of keeping sediment and pollutants 

on site.

The statewide general construction permit has 

not yet been adopted and is likely to be further 

amended; therefore it is not appropriate to 

attempt consistency with a permit that has not 

been adopted.  We encourage the commenter to 

bring their concern to the State Board, so that 

the General Construction Permit may be 

amended to be consistent with the Tentative 

Order.  The Regional Board's experience is that 

it is practicable to implement temporary soil 

stabilization BMPs prior to rain events and this 

requirement also keeps with the intent of 

preventing erosion and sediment transport.

177 5 Construction F.2. T.O. Page 50 g.1 Please clarify what the 

RWQCB intends to do with the information 

provided in the proposed reporting of 

construction sites with stop work order or high 

enforcement due to stormwater violations. This 

information is already reported annually in the 

annual report. Unless the RWQCB intends to 

effectively use this instantaneous information, 

this requirement is an additional administrative 

task without perceived commensurate benefit. 

Historically, we know that Dana Point and 

other south Orange County Permittees have 

been very proactive in coordinating with 

RWQCB regarding the regulation of 

construction sites when needed, including 

setting up pre-rainy season inspections with 

RWQCB staff and contractors at high priority 

sites and also requesting assistance or guidance 

when challenging issues arise.

The requirement regarding notification of stop 

work orders or high enforcement is required to 

provide the Regional Board with additional 

information in order to evaluate and prioritize 

construction site inspections.  The Regional 

Board acknowledges that many Copermittees 

have been historically proactive in regulatory 

coordination, and the submittal of this 

information further provides for complimentary 

enforcement.

178 5 Construction F.2. T.O. Page 50 g.2. The requirement to annually 

notify the Regional Board of all construction 

sites with “potential” violations is questioned. 

Virtually every site could fit into this “potential”

 category at some point, and basically we would 

be sending the entire construction site 

inventory. The term “potential” is too hard to 

define and will lead to widely varying 

compliance of copermittees. Please remove this 

requirement.

Please see response to Comment 128.

179 5 Monitoring F.4 14. T.O. Page 67 & 68, b. The last sentence 

conflicts with the previous sentences which 

indicates that GIS is “highly recommended”. If 

GIS is not used, the layers cannot be 

submitted.  We suggest the modification: “The 

GIS layers of the MS4 map or a hard copy of 

map, if GIS is not used, must be submitted with 

the updated Jurisdictional……”.

The Tentative Order language has been updated 

to reflect that GIS is required, not recommended.
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180 5 Monitoring F.4. T.O. Page 70, (2), As the water districts serving 

the City of Dana Point (South Coast Water 

District, Moulton Niguel Water District and 

San Juan Capistrano Utilities) are charged with 

the responsibility of regulating sanitary sewer 

overflows and serve as the primary spill 

prevention and response coordination authority, 

we request that the Regional Board remove this 

provision so as to reduce duplicity of effort, 

confusion and the implementation of 

unnecessary control activities, when an 

effective program is already in place and 

regulated.

The Regional Board recognizes that sewage spill 

containment and cleanup may be the 

responsibility of agencies not under the 

Copermittees control or responsibility.  It should 

be noted this comment was previously received 

and language was relaxed in the 2007 Tentative 

Order.  Language under (2), for sewage spills, 

was changed to read "management measures and 

procedures" to reflect the concern that is raised 

by this comment.  It is unclear to the Regional 

Board why the language should now be removed.

The response to the original comment is still 

applicable and reads:

"The Tentative Order includes sewage and non-

sewage spills in the requirement for spill 

prevention and response.  Federal regulations 

clearly define sewage as an illicit discharge that 

must be addressed by municipalities (see Phase 

II Final Rule, p.68758). Sewage is an illicit 

discharge to the MS4 that threatens public 

health.  As such, the Copermittees must 

implement measures to prevent sewage from 

entering the MS4 system and must respond to 

illicit discharges that have entered the system. 

This section has been revised to clarify that 

management measures and procedures must be 

implemented to prevent, respond to, and cleanup 

spills.

When the State Water Board stayed the sewage 

provision from Regional Board Order No. R9-

2002-01, it found that the costs of the 

requirement did not constitute harm, but agreed 

that harm could ensue from potential response 

delay and confusion (Order WQO 2002-0014). 

Subsequently, the Copermittees and the local 

sewer agencies have developed mature 

relationships regarding sewage spill response. As 

a result, the concerns expressed by the State 

Water Board are no longer warranted. For 

instance, the Copermittees have developed and 

implemented procedures for spill response and 

sewage spill response. The Model Sewage Spill 

Response Procedure is outlined in the 

Copermittees’ Proposed 2007 Drainage Area 

Management Plan (DAMP).  According to the 

2007 DAMP, regardless of where the spill 

originates, if the spill has entered or may enter 

the storm drain system, the Copermittees 

respond to assist with the cleanup and 

remediation of the area.

Section D.3.a.7 of the Tentative Order includes 

requirements for measures that must be taken to 

prevent sewage spills. Examples of measures 

being implemented by Copermittees include 

inspections of fats, oils, and grease management 

at restaurants. Other preventative measures can 

be implemented during routine planning efforts 

for new development and redevelopment 

projects. Similarly, building permit inspections 

should be used to verify the integrity of the 

sanitary and storm sewer infrastructure and 

ensure that cross-connections between the two 

are avoided.
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181 5 WURMP G T.O. Page 70 (1) and page 71 b. The City 

believes that it would be prudent to update 

Watershed Runoff Management Plans 

(WRMPs) concurrently with TMDL bacteria 

load reduction plans (BLRP) or comprehensive 

load reduction plans (CLRP), as they will most 

likely be one comprehensive document.  This 

makes sense as the watershed management 

areas are consistent with TMDL waterbodies. 

As we have WRMPs in place and are 

implementing them, we suggest revising the 

timeframe for updates to be concurrent with the 

development of the BLRP/CLRPs to maximize 

efficiency. Please also coordinate this effort 

with your fellow TMDL staff, as we as 

copermittees have already drafted a outline of 

these plans.

The same comments apply to the watershed 

map. It is prudent that we create a map that can 

be used for watershed and TMDL planning and 

implementation and we request that you allow 

flexibility in the timeframe for development of 

the map so that the copermttiees can effectively 

and efficiently prepare a map that will meet 

TMDL planning requirements.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined to 

allow Copermittee's to report their WRMP 

updates annually.  The Order does not specifiy 

when during that year a Copermittee has to 

submit a report, therefore the Copermittee is 

able to coordinate reporting WRMP updates 

with BLRP or CLRP submittals.  This change 

gives the Copermitted flexibility and  

encourages efficient use of resources.

182 5 WURMP G T.O., page 74, (e) (2) RWQCB staff and 

copermittees agreed to delete the word “each” 

from this section.

The WRMP section of the Order has been 

restructured.  The term "each" has been removed 

from this section.

183 5 General K T.O., page 85, #3 Annual Reports – During 

conversations and workshop with RWQCB 

staff, both RWQCB staff and copermittees 

agreed that it makes sense to add some 

language providing flexibility and allowing 

copermittees to propose an alternative report 

format and/or annual submittal dates for review 

and approval by RWQCB. We support 

language to this effect and look forward to 

seeing it in a subsequent draft or errata.

Section K. Reporting of the Tentative Order has 

been revised to allow the Copermittees to 

propose an alternate reporting criteria and 

schedule as part of their updated JRMP.

184 5 TMDL Supplemental Fact Sheet S.F.S. Page 19 – No TMDLs have been 

approved by State Board, Office of 

Administrative Law and/or EPA and therefore 

this Finding and other references to WLA or 

TMDLs should be omitted.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order and Fact Sheet.  This 

does not, however, preclude the Regional Board 

from future consideration of the use of these 

authorities to address TMDLs.

Two TMDLs for Bacterial Indicators are likely 

to be approved in the next five years.  Title 40 

CFR 122.44(d)(1)(vii)(B) requires MS4 Permits 

to be consistent with the Waste Load Allocation 

(WLA) assumptions and requirements.  

Therefore, the discussion on incorporation of 

WLAs should already have begun.  On June 16, 

2009, the State Water Resources Control Board 

approved Resolution R9-2008-0027 amending 

the Basin Plan to incorporate Total Maximum 

Daily Loads (TMDLs) for indicator bacteria for 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay.  Final 

approvals by the Office of Administrative Law 

and the USEPA are expected to be garnered 

prior to adoption consideration of this re-

issuance of the MS4 Permit for So. Orange 

County.
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185 6 LID F.1 We are disappointed with the Tentative Order. 

It is inconsistent with state and federal law in 

absolute terms and does not adequately respond 

to comments from both EPA and NRDC or 

reflect the direction of the Board at the 

conclusion of the last hearing. With respect to 

low impact development (“LID”), it continues 

to pursue highly flawed approaches that are 

vague and ambiguous and fail to implement the 

federal maximum extent practicable standard. 

Indeed, the flaws in the LID approach are even 

more apparent in contrast to the recent adoption 

by the Los Angeles Regional Water Quality 

Control Board of LID provisions which require 

onsite retention of the 85th percentile design 

storm. The requirements imposed by the Los 

Angeles Regional Board also require offsite 

mitigation when onsite compliance is not 

feasible. Notably, NRDC, other environmental 

groups, and all of the permittees in Ventura 

County supported these provisions. During the 

South Orange County permit workshop held on 

May 6, staff provided some indication that 

further modifications of the permit would be 

forthcoming to make it both clearer and 

consistent with the federal MEP standard. We 

strongly encourage this direction.1

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.
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186 6 LID F.1 The Tentative Order lacks a clear performance 

standard—tied to onsite retention of 

stormwater—that requires robust 

implementation of LID techniques;

The Tentative Order’s Development Planning 

Component remains legally inadequate and is 

not based on the evidence in the record before 

the Regional Board. As currently written, the 

Tentative Order does not require any specific 

level of LID implementation and would, as 

explained below, essentially allow the 

Copermittees to regulate themselves and to 

grant wholesale waivers of otherwise 

universally applicable SUSMP sizing criteria. 

There is no stated analysis that supports the 

staff’s proposals or provides even a general 

assessment of the water quality impact of the 

proposed approach. Furthermore, the Tentative 

Order’s Development Planning Component 

fails to address the known water quality 

problems that staff articulate in the Fact Sheet 

(See, e.g., Revised Fact Sheet for Tentative 

Order 2008-001, at 26) and falls well below 

many other stormwater permits and regulatory 

documents around the country. In all of these 

respects, staff have failed to adequately respond 

to the issues raised when the last draft of the 

Permit was rejected by the Regional Board, and 

the revisions in the current draft do not address 

the fundamental weaknesses of the Tentative 

Order.

While we appreciate the fact that the Tentative 

Order does require some undefined level of LID 

implementation unless the Copermittee makes a 

finding of infeasibility, the Tentative Order 

remains legally insufficient due to the lack of a 

numeric performance requirement for LID, the 

availability of all-encompassing waivers from 

treatment standards, the improper placement of 

and failure to define the Tentative Order’s 5% 

“effective impervious area” (“EIA”) limitation, 

and the ill-conceived nature of other provisions. 

These problems with the Development Planning 

Component, elaborated below, need to be 

remedied before the Tentative Order will meet 

the Clean Water Act’s MEP standard for 

pollutant reduction.

The 5 percent EIA requirement has been 

removed in favor of requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.
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187 6 SUSMP F.1 The Tentative Order contains unlawfully vague 

and general new development and 

redevelopment provisions;

As noted in our January 24, 2008, letter, which 

we incorporate by reference herein, the 

previous draft of the Tentative Order was rife 

with vague and unenforceable provisions.13 

Some of these provisions have been improved 

in the new draft, but many remain 

unacceptable. This is particularly problematic 

where the Tentative Order fails to establish the 

necessary numeric performance standards 

which would ensure that the most effective, 

pollution-reducing BMPs— i.e., LID 

practices—are implemented to the maximum 

extent practicable.

These flaws are all the more apparent because 

they stand in contrast to recently adopted LID 

requirements for Ventura County, adopted on 

May 7, 2009, by the Los Angeles Regional 

Water Quality Control Board. The new Ventura 

County MS4 permit requires that 95% of the 

volume from the 85th percentile storm be 

retained onsite through infiltration, harvesting 

and reuse, or evapotranspiration. If full onsite 

management of the design storm volume is 

technically infeasible, the retention obligation 

may be reduced, but offsite mitigation with 

equivalent results must be performed (or funds 

must be contributed to a public mitigation fund 

in an amount sufficient to offset the project’s 

onsite non-compliance). Notably, this 

requirement resulted from a collaboration and 

agreement between NRDC, Heal the Bay, and 

all of the Ventura County permittees. This is 

the type of performance standard that is lacking 

in the Tentative Order.

The Tentative Order’s LID provisions are still a 

collection of largely hortatory provisions with 

no specific measurable outcome. Unfortunately, 

even the vast majority of the revisions to the 

Development Planning Component fall into this 

category, requiring only “assessments” of LID 

practices or applying LID requirements only 

“where applicable and feasible.” Narrative and 

subjective terms are, thus, still prominent, e.g.: 

“The following LID BMPs … shall be 

implemented … where applicable and feasible,” 

(Tentative Order ¶ F.1.c.(2)), “Buffer zones for 

natural water bodies, where feasible,” 

(Tentative Order ¶ F.1.c.(3)), “Where feasible, 

landscaping with native or low water species 

shall be preferred,” (Tentative Order ¶ 

F.1.c.(7)), “The review … must include an 

assessment of techniques to infiltrate, filter, 

store, evaporate, or detain runoff,” (Tentative 

Order ¶ F.1.d.(4)(a)(iv)), “[W]here feasible the 

Copermittee must take appropriate actions,” 

(Tentative Order ¶ F.1.d.(4)(a)(vi)), “[D]rain a 

portion of impervious areas,” (Tentative Order 

¶ F.1.d.(4)(b)(ii)), etc. Such vague provisions 

would not enable the Regional Board or the 

Copermittees to measure the outcomes of, or to 

enforce, the Tentative Order’s requirements 

since implementation could vary enormously.

The Tentative Order has been modified in the 

errata sheet to with more specific requirements 

that LID BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  In addition to the 

design storm criteria, the Tentative Order 

includes other specific performance measures, 

wet weather municipal action levels and dry 

weather non-storm water numeric effluent limits.
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188 6 SUSMP F.1. The control measures included in the 

Development Planning Component do not meet 

the “maximum extent practicable” (“MEP”) 

standard of the Clean Water Act, especially 

given other stormwater control measures being 

implemented in California and around the U.S.;

Section 402(p) of the Clean Water Act 

establishes the MEP standard as a requirement 

for pollution reduction in stormwater permits. 

(33 U.S.C. § 1342(p)(3)(B)(iii).) Regional 

Board staff have failed to implement this 

standard effectively, and currently the Permit 

does little more than pay lip service to superior 

stormwater management practices commonly 

implemented around the country. Nonetheless, 

“the phrase ‘to the maximum extent 

practicable’ does not permit unbridled 

discretion. It imposes a clear duty on the agency 

to fulfill the statutory command to the extent 

that it is feasible or possible.” (Defenders of 

Wildlife v. Babbitt (D.D.C. 2001) 130 

F.Supp.2d 121, 131 (internal citations omitted); 

Friends of Boundary Waters Wilderness v. 

Thomas (8th Cir. 1995) 53 F.3d 881, 885 

(“feasible” means “physically possible”).)

Similarly, in South Orange County, an onsite 

retention standard based on the effective 

impervious area of a site would be a 

technologically feasible approach that would 

reduce stormwater discharges and pollution far 

more than the non-specific measures contained 

in the

Tentative Order.20 We have even called to the 

Regional Board’s attention an EPA study which 

found that LID practices are frequently less 

costly than conventional stormwater BMPs.21 

Regional Board staff have offered no 

justification for ignoring our and EPA’s 

comments regarding the need for a specific, 

enforceable, numeric performance standard and 

no evidence that meeting our proposed onsite 

retention standard of 3% EIA would be 

infeasible, assuming that—as we have 

suggested—the Tentative Order includes an 

appropriate infeasibility provision tied to a 

technically equivalent alternative compliance 

requirement. Indeed, the Tentative Order’s 

inclusion of a 5% EIA limitation (albeit 

inadequately defined) for hydromodification 

purposes strongly implies that Regional Board 

staff, too, believe that this standard could be 

feasibly implemented in South Orange County.

Other Phase I MS4 permits within California 

(beyond the abovementioned Ventura County 

MS4 permit), despite their problems, are also 

heading in this direction. The North Orange 

County draft permit, for instance, establishes a 

hierarchy of options (from onsite to regional 

systems) that each require onsite retention—or 

biofiltration through LID—of the 85th 

percentile design storm volume.29 With such 

precedents in California and in other parts of 

the country, the Tentative Order’s failure to 

adopt a numeric performance standard beyond 

the barebones SUSMP hydraulic sizing criteria 

is particularly remarkable. The decision to 

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  This is consistent with 

the recently adopted Region 8 MS4 permit for 

North Orange County.
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waive these bare-bones criteria without even 

requiring offsite mitigation, as discussed below, 

evidences an even more flagrant disregard for 

the MEP standard.

189 6 General General The control measures in the Tentative Order do 

not constitute “best management practices,” as 

required by law;

As detailed in our January 24th Letter, the 

provisions of the Tentative Order, which 

remain largely unchanged from previous drafts, 

are insufficient to constitute “best management 

practices” (“BMPs”), as required by the Clean 

Water Act. To reiterate our comments briefly, 

the Tentative Order, at most, sets forth ideas 

around which a proposed management program 

and articulated BMPs could be developed, 

which is required in the application for an MS4 

permit. (See 40 C.F.R. § 122.26.) Missing are 

the actual BMPs and accompanying 

performance standards that must be described 

in the Tentative Order. The closest the 

Tentative Order comes to identifying actual 

BMPs is the list of general LID design practices 

in Section F.1.d.(4)(b). (Tentative Order ¶ 

F.1.d.(4)(b).) However, these design measures 

need not be hydraulically sized to treat any 

particular amount of stormwater. This is 

tantamount to no requirement at all and does 

not satisfy EPA’s counsel that, among other 

components, BMPs must be attached to 

measurable goals that include “a quantifiable 

target to measure progress toward achieving the 

activity or BMP.” As the examples from EPA’s 

guidance document—included in our January 

24th Letter—highlight, merely outlining a 

general technique with no quantifiable 

requirement for implementation does not satisfy 

the Clean Water Act’s mandates.

The State Water Board has also voiced its 

support for establishing numeric requirements 

that apply to stormwater BMPs, stating that, 

“[t]he addition of measurable standards for 

designing the BMPs provides additional 

guidance to developers and establishes a clear 

target for

the development of the BMPs.”31 Despite 

pointing out the necessity of such targets to the 

Regional Board in our last comment letter, the 

Tentative Order’s site design requirements still 

fail to include more than a requirement for 

some undetermined amount of LID 

implementation.

As a result, the provisions of the Tentative 

Order fail to satisfy EPA regulations and 

guidanceand are invalid under the Clean Water 

Act.

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or LID 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  The design storm is a 

quantifiable target to measure progress toward 

achieving the activity or BMP.  In addition, the 

Tentative Order includes other performance 

criteria including wet weather municipal action 

levels and dry weather non-storm water numeric 

effluent limitations.
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190 6 SUSMP F.1 The Tentative Order would allow unlawful 

waivers from hydraulic sizing criteria and does 

not adequately require mitigation for non-

complying projects;

The Tentative Order’s waiver section sets forth 

a skeletal process for allowing projects not to 

comply with the Permit’s already lacking 

requirements whenever Copermittees deem 

compliance “infeasible,” yet this section would 

not require any equivalent performance through

offsite mitigation or maximize the 

implementation of stormwater management 

practices, as required by the MEP standard. 

Indeed, there are no criteria established by the 

Tentative Order to determine what constitutes 

“infeasibility” that would allow for waivers, 

and there is no evidence

in the record to demonstrate that any sites are 

incapable of meeting the barebones SUSMP 

sizing criteria. We suggest instead the 

establishment of an onsite retention standard, 

such as 3% EIA, with the option for onsite 

treatment paired with offsite mitigation in 

situations of technical infeasibility. This type of 

standard has been adopted in wide-ranging 

locations around the US, including last week in 

Ventura County, as mentioned above, and we 

have submitted expert reports analyzing its 

feasibility in various locations around 

California.  The waiver section

provides the perfect opportunity to adopt far 

more robust and appropriate requirements 

regarding offsite mitigation when onsite 

compliance is infeasible, but despite facts in the 

record to support such requirements, the 

Tentative Order has created a blanket waiver of 

the state-law-backstop

hydraulic sizing criteria without even 

addressing why this is necessary.

The Tentative Order’s Waiver Provisions 

Contravene Federal and State Law and Are Ill-

Conceived.

Through the waiver provision, Priority 

Development Projects can receive a waiver 

from “the requirement of implementing 

treatment BMPs with numeric sizing criteria if 

infeasibility can be established.” (Tentative 

Order ¶ F.1.d.(7).) Projects receiving waivers 

must consider all available treatment BMPs;33 

however, because the Tentative Order does not 

define infeasibility, the determination of what 

is infeasible is left entirely to the Copermittees, 

which amounts to impermissible self-

regulation, as discussed in this letter and in our 

previous comment letter. In other words, the 

Tentative Order, as written, could allow 

qualifying projects to install treatment systems 

that are incapable of handling more than one 

milliliter of rainfall, yet this would constitute 

compliance with the Tentative Order. No offsite 

mitigation would be required because the 

waiver provision leaves it to the discretion of 

the Copermittees to “collectively or individually 

develop a program [for] a storm water 

mitigation fund.” (Tentative Order ¶

F.1.d.(7)(b).) This is an unlawful result. Federal 

The Tentative Order has been modified in the 

errata sheet to clarify requirements that LID 

BMPs require onsite retention and/or 

biofiltration of the 85th percentile design storm 

and offsite mitigation when onsite compliance is 

not technically feasible.  The Tentative Order 

includes criteria to define technical infeasibility 

consistent with Region 8's recently adopted MS4 

permit for North Orange County.

Draft Response to Comments R9-2009-0002 Page 126 of 198

0005864



Comment

No. Commenter Subject Section Specific Comment Comment Response

law and state law require that all Priority 

Development Projects, some of which would be 

exempted from hydraulic sizing criteria by the 

Tentative Order, meet certain minimum 

standards. Federal regulations mandate that 

MS4 permits impose requirements to reduce the 

discharge of stormwater pollution from new 

development and redevelopment projects. (40 

C.F.R. § 122.26.) The State Water 

Board—through the Bellflower decision—has 

gone further and established the SUSMP 

hydraulic sizing criteria as a compliance floor 

for all Priority Development Projects.34 A 

permit cannot meet the MEP standard if it does 

not impose these criteria to reduce stormwater 

pollution, yet these criteria are exactly what the 

Tentative Order waives entirely for projects that 

meet the Copermittees’ own definition of 

“infeasibility.” This is unlawful. Certainly, 

what constitutes MEP now is not a lesser 

standard than what constituted MEP nearly a 

decade ago.

The Requirements for Priority Development 

Projects that Receive Waivers Are Unlawfully 

Lax.

For projects that receive waivers of hydraulic 

sizing criteria, the Tentative Order would 

apparently require no stormwater management 

at all except perhaps whichever BMPs the 

Copermittee has—at its own discretion—found 

to be feasible. (Tentative Order ¶ F.1.d.(7).) As 

mentioned above, there is no obligation to 

undertake offsite mitigation because the 

requirement to contribute funds for offsite 

mitigation remains at the discretion of the 

Copermittees; moreover, the offsite mitigation 

funding option is tied to avoided cost and thus 

bears no relationship to water quality results. 

(Tentative Order ¶ F.1.d.(7)(b).) This runs 

counter to the several nationwide examples 

cited above, where offsite mitigation is required 

in proportion to the extent of onsite non-

compliance. It also runs counter to U.S. EPA’s 

recent advice on other MS4 permits in 

California: “We … recognize that there may be 

situations where achievement of specified 

volumetric criteria for management of 

stormwater via LID design elements may be 

infeasible due to physical site constraints. The 

permit should include a clearly defined, 

enforceable process for requiring off-site 

mitigation for projects where use of LID design 

elements is infeasible.” “[T]he permit could 

require the retention of stormwater at an offsite

location corresponding to 1.5 times the volume 

which cannot be practically managed via LID.”

Without remedying these very substantial 

deficiencies in the waiver provisions, the 

Tentative Order would unlawfully allow many 

Priority Development Projects to do far less 

than is required to meet the MEP standard. As 

mentioned elsewhere in this letter, these 

deficiencies

also hamstring the Tentative Order’s ability to 

move South Orange County toward compliance 

with water quality standards in the area’s many 

impaired watersheds. We strongly urge the 

Regional Board to redraft the Permit such that 
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all Priority Development Projects must meet an

onsite retention-based, numeric performance 

standard (e.g., 3% EIA, properly defined) and, 

where onsite compliance is technically 

infeasible, provide offsite mitigation that 

achieves at least equivalent water quality results 

(e.g., require the contribution of in-lieu funds 

sufficient to retain

1.5 times the design storm volume not retained 

onsite).

191 6 SUSMP General The Tentative Order precludes meaningful 

Regional Board and public review of critical 

aspects of the Permit;

As discussed in our previous comment letter, 

the general lack of guidance and requirements 

for Regional Board and public review of 

relevant standards and documents in the 

Tentative Order’s provisions would allow the 

Copermittees to make essentially all meaningful 

decisions related to stormwater mitigation by 

themselves. The particularly important 

provisions of the Development Planning 

Component that now fail to require Regional 

Board and public review include:

• Updates to Local SSMPs to comply with the 

Permit (F.1.d.);

• Copermittee review of local codes and 

ordinances to remove barriers to LID 

implementation (F.1.d.(4)(a)(vi));

• Waivers of numeric sizing criteria 

(F.1.d.(7)(a));

• Development of programs to require the 

contribution of funds for offsite mitigation 

(F.1.d.(7)(b));

• LID Site Design BMP Substitution Programs 

(F.1.d.(8)); and

• Copermittee requirements in SSMPs or 

WQMPs that establish hydromodification 

criteria (F.1.h.).

The Tentative Order has been revised  to allow a 

public review of the the updated SSMP and 

hydromodification management plan.
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192 6 Hydromod F.1. The hydromodification provisions are 

inadequate to prevent adverse 

geomorphological changes;

The Tentative Order includes three 

requirements for interim hydromodification 

control criteria, and project applicants can meet 

the third requirement through three different 

means. The first and second of these three 

means improperly establish the “pre-

construction” or “preproject”

condition as the baseline for analysis and 

comparison. (Tentative Order ¶ 

F.1.h.(6)(a)(iii).) This standard is acceptable 

only for new development on land that has 

remained in its natural state until the time of 

construction, but it is wholly unacceptable for 

infill and redevelopment projects where the 

land has already been developed.

Because of the prevalence of now-antiquated 

stormwater management practices that focused 

on peak flow and not on matching discharge 

rates and durations, pre-construction or pre-

project rates and durations for infill and 

redevelopment sites will almost always 

represent measurements that we now want to 

avoid. Imagine, for example, the redevelopment 

of a 1950s era surface parking lot: under the 

Tentative Order’s standard, a developer could 

comply with the permit by doing essentially 

nothing to mitigate the effects of 

hydromodification—after all, a parking lot 

constructed in the 1950s would shunt all runoff 

directly to storm drains as rapidly as possible, 

resulting in the early, high peak flows that are 

at the root of the hydromodification problem. 

Nonetheless, under the Tentative Order, this 

unnatural “pre-construction” or “preproject” 

hydrograph would be the standard against 

which the new project would be measured.  

Instead of requiring projects not to exceed pre-

construction or pre-project runoff rates and 

durations, the Tentative Order should require 

projects not to exceed pre-development runoff 

rates and durations. This will ensure that 

hydromodification criteria result in measurable 

progress and stream geomorphology benefits, 

rather than the institutionalization of 

detrimental, antiquated stormwater 

management practices. Technical experts and 

other jurisdictions have supported this type of 

standard. The Southern California Coastal 

Water Research Project, for instance, suggests 

that “attempting to have the post-development 

condition match pre-development runoff 

magnitude and duration should be an initial 

consideration for all circumstances.”38 And 

Los Angeles County has implemented the 

following standard: “Mimic undeveloped 

stormwater and urban runoff rates and volumes 

in any storm event up to and including the ‘50-

year capital design storm event.’”

To address the technical inadequacy of the 

Tentative Order’s hydromodification 

provisions, the first and second options under 

the third interim requirement should be 

changed to reference “pre-development” 

The Regional Board agrees that the standard to 

which post-construction hydrograph matching 

must occur is the hydrograph resulting from the 

pre-developed, naturally occurring condition.  

Therefore, the Tentative Order has been clarified 

by adding the following sentence:

“Where the proposed project is located on an 

already developed site, the pre-project discharge 

rate and duration shall be that of the pre-

developed, naturally occurring condition.”  

Additionally, the phrase “pre-project” has been 

replaced with "pre-development (naturally 

occurring)" to avoid any confusion with the use 

of this term.  Also, specific criteria have been 

included in section F.1.h that addresses the last 

part of the comment.
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conditions as the baseline. (Tentative Order ¶ 

F.1.h.(6)(a)(iii).)  Without this revision, the 

hydromodification provisions will not meet the 

MEP standard of the Clean Water Act and will 

not necessarily ensure the health of aquatic 

ecosystems and the maintenance of stream 

geomorphology.

2. The Requirements for Addressing 

Hydromodification Do Not Establish a Clear 

Standard for the Copermittees to Meet through 

their

Hydromodification Management Plans.

We remain very concerned about the vagueness 

of the (non-interim) requirements to address 

hydromodification, and we incorporate our 

prior comments here by reference. The 

revisions to these provisions have failed to 

establish a clear standard that the Copermittees 

must

implement—the closest the new language 

comes to establishing such a standard is Section 

F.1.h.(4)(c), but the Tentative Order does not 

unequivocally state that maintaining Erosion 

Potential at 1 is obligatory. The Tentative Order 

should be rewritten to make this a requirement.

193 6 SUSMP F.1. The Tentative Order’s applicability criteria for 

the Development Planning Component must be 

significantly lowered to meet the MEP standard;

The Tentative Order’s applicability criteria 

stand out as exceptionally weak compared to 

other Phase I MS4 permits in California and 

must be revised accordingly. The current 

criteria could hardly be construed as meeting 

the MEP standard since both the San Francisco 

Bay and North Orange County Phase I MS4 

permits under consideration for adoption, for 

instance, contain more stringent applicability 

criteria, generally setting thresholds at 5,000 

square feet or, at most, 10,000 square feet.40 

The particularly problematic thresholds in the 

Tentative Order are: the catchall of one acre or 

whatever the Copermittees collectively identify 

as an equivalent threshold, (Tentative Order ¶ 

F.1.d.(1)(c)), the residential threshold of 10 or 

more dwelling units, the commercial and 

industrial development thresholds of one acre, 

and the lack of any automotive repair shop size 

threshold at all. (Tentative Order ¶ F.1.d.(2).) 

The Permit should set the catchall at or below 

10,000 square feet, commensurate with other 

California MS4 permits and with the 

significant, cumulative impacts that projects 

under one acre can have, while specific land 

uses that generate especially high levels of 

pollution should be subject to lower thresholds.

The Tentative Order's designation of a Priority 

Development Project has been modified to be 

more consistent with Region 8's recently 

adopted North Orange County MS4 permit.
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194 6 TMDL I The Tentative Order needs to clarify that waste 

load allocations from adopted TMDLs are 

enforceable Permit limitations and/or will be 

included in the Permit;

TMDLs establish wasteload allocations 

(“WLAs”)—or the maximum amount of a 

pollutant that each point source discharger may 

release into a particular waterway—that 

constitute a form of water quality-based 

effluent limitation. (See 33 U.S.C. 

1313(d)(4)(A); 40 C.F.R. § 130.2.) Once a 

TMDL has been adopted, NPDES permits are 

required to include WLAs and to contain 

effluent limitations and conditions consistent 

with the assumptions and requirements of the 

TMDL from which they are derived. (40 C.F.R. 

§ 122.44(d)(1)(vii)(B).)

The Regional Board has adopted two TMDLs 

for the Orange County Permittees: for Indicator 

Bacteria Project I – Beaches and Creeks in the 

San Diego Region, and for Indicator Bacteria 

Baby Beach in Dana Point Harbor and Shelter 

Island Shoreline Park in San Diego Bay. 

However, to date, neither has been approved by 

the State Board, the Office of Administrative 

Law (“OAL”), or the U.S. EPA. As such, there 

are no TMDLs currently in effect for Orange 

County in Region 9.41 However, the Tentative 

Order and Fact Sheet state that “[w]ater 

qualitybased effluent limits for storm water 

discharges have been included within this 

Order if the TMDL has received all necessary 

approvals.” (Tentative Order Fact Sheet, at 20-

21; see also Tentative Order, at Finding E.12.) 

The Tentative Order then states that “[a]dopted 

TMDLs will be addressed as Cleanup and 

Abatement Orders (CAOs) subject to approval 

and adoption by the Regional Board in a public 

process,” (Tentative Order, at Finding E.12), 

and that the Tentative Order will “incorporate 

adopted TMDL WLAs as numeric limits on a 

pollutant by pollutant, watershed by watershed 

basis. Reduction schedules and monitoring 

requirements will be inserted into this Order as 

individual Cleanup and Abatement Orders.” 

(Tentative Order ¶ I.)

We believe that a superior approach would be 

to include the WLAs identified in the two 

adopted TMDLs in the Permit at adoption, with 

a provision that the WLAs—as well as any 

interim or early TMDL requirements based on 

compliance schedules contained in the 

TMDLs42—are to come into effect for the 

Copermittees upon completion of the approval 

process by the State Board, the OAL, and the 

U.S. EPA. Through inclusion of the WLAs at 

this stage, the Regional Board can ensure that 

the permit remains consistent with the 

assumptions and requirements of the TMDL 

upon its approval, and that the imposition of 

adopted WLAs and compliance therewith are 

clearly identified as a stated condition of the 

permit. Given that the U.S. EPA has stated that 

MS4 permits should “explicitly state that the 

wasteload allocations (WLAs) established by . . 

. TMDLs are intended to be enforceable permit 

First, to clafiry, the Bacteria Project I TMDL has 

been withdrawn by the Regional Board and will 

be revised and heard again later this fall.  

Approval of the revised Bacteria Project I 

TMDL by State Board, OAL and USEPA may 

not occur until late 2010 or early 2011.  The 

details of implementation remain in flux.  

Therefore, it is pre-mature to include the WLAs 

of the Bacteria Project I TMDL in this Order.

The TMDL for" Indicator Bacteria Baby Beach 

in Dana Point Harbor and Shelter Island 

Shoreline Park in San Diego Bay" is expected to 

have garned approval from the State Board, 

Office of Administrative Law and the USEPA 

prior to adoption consideration of this re-

issuance of the MS4 Permit for So. Orange 

County.   The Tentative Order has been updated 

to clarify that the final Waste Load Allocations 

(WLAs)  for the Indicator Bacteria TMDL for 

Baby Beach in Dana Point must be met by the 

end of the TMDL implementation compliance 

schedule provided in Resolution No. R9-2008-

0027, "A Resolution to Adopt an Amendment to 

the Water Quality Control Plan for the San 

Diego Basin (9) to Incorporate Total Maximum 

Daily Load for Indicator Bacteria, Baby Beach 

in Dana Point Harbor and Shelter Island 

Shoreline Park in San Diego Bay."  Furthermore, 

the Tentative Order has also been revised to 

require that all discharges to Baby Beach in 

Dana Point meet the Numeric Targets of the 

TMDL by the end of the compliance schedule in 

order to be consistent with the assumptions and 

requirements of the WLAs.
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effluent limitations and that compliance is a 

permit requirement,”43 the Tentative Order 

should be revised to include the adopted 

TMDLs rather than provide for their delayed 

incorporation at some unspecified later date.
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195 6 Legal General The Tentative Order allows the discharge of 

pollutants from new dischargers and sources;

Approval of the Tentative Order will authorize 

the discharge of pollutants to impaired water 

bodies from “new sources” or “new 

dischargers” in violation of the CWA’s 

implementing regulations. 40 C.F.R. § 122.4(i) 

explicitly prohibits discharges from these 

sources, stating that: No permit may be issued:

… (i) To a new source or a new discharger, if 

the discharge from its construction or operation 

will cause or contribute to the violation of water 

quality standards.  The owner or operator of a 

new source or new discharger proposing to 

discharge into a water segment which does not 

meet applicable water quality standards or is 

not expected to meet those standards … and for 

which the State or interstate agency has 

performed a pollutants load allocation for the 

pollutant to be discharged, must demonstrate, 

before the close of the public comment period,

that: (1) There are sufficient remaining 

pollutant load allocations to allow for the 

discharge; and

(40 C.F.R. § 122.4(i).) Under 40 C.F.R. § 

122.2, a “new discharger” is defined as “any 

building, structure, facility, or installation: (a) 

From which there is or may be a ‘discharge of 

pollutants;’ . . . (c) Which is not a ‘new source;’ 

and (d) Which has never received a finally 

effective NDPES

permit for discharges at that ‘site.’” (40 C.F.R. 

§ 122.2.) A “new source” is defined as “any 

building, structure, facility, or installation from 

which there is or may be a ‘discharge of 

pollutants . . .’” that may be subject to 

applicable standards of performance under 

section 306 of the Clean Water Act. (40 C.F.R. 

§ 122.2.) Thus, the Tentative Order may not 

authorize the development or redevelopment of 

any building or structure, including, without 

limitation, a new subdivision, industrial 

facility, or commercial structure, within the 

Copermittees’ jurisdiction, if runoff from the 

new discharge adds any pollutant to discharges 

from the MS4 that “will cause or contribute to 

the violation of water quality standards” for a 

water body impaired for that pollutant. 

Furthermore, the applicant for the permit must 

prove the availability of any exception to this 

provision, as set forth above. 

In Friends of Pinto Creek v. U.S. E.P.A., the 

Ninth Circuit Court of Appeals vacated an 

NPDES permit issued by the U.S. EPA to a new 

discharger on the grounds that the 

Copermittees’ “discharge of dissolved copper 

into a waterway that is already impaired by an 

excess of the copper pollutant” would violate 

the CWA. ((9th Cir. 2007) 504 F.3d 1007, 

1011.) Citing 40 C.F.R. § 122.4(i), the court 

stated that “[t]he plain language of the first 

sentence of the regulation is very clear that no 

permit may be issued to a new discharger if the 

discharge will contribute to the violation of 

water quality standards.” (Id. at 1012.) The 

We disagree with the commenter that the 

Tentative Order will authorize the discharge or 

pollutants from "new sources" or "new 

discharger" in violation of the CWA's 

impelmenting regulations.  The permit regulates 

the discharge from the existing MS4.  While 

new development or redevelopment may change 

the characteristics of the discharge entering the 

MS4 and hence the receiving water, each new 

development or redeveloped area does not 

constitute a new source or discharge.  Further, 

the current MS4 permit addresses pollutant loads 

through an iterative process.  The Tentative 

Order has requirements for LID at new 

development and redevelopment priority 

development projects to meet water quality 

standards.  Through the Tentative Order's 

construction, existing development and 

education components, Copermittees must 

reduce storm water pollutants to the MEP and 

meet water quality standards for runoff 

discharges from new development and 

redevelopment projects that are not priority 

development projects.

The case primarily relied on in this comment, 

Friends of Pinto Creek v. USEPA, 504 F.3d 

1007, did not involve an MS4 permit.  Rather, it 

involved an individual NPDES permit for an 

individual discharger discharging directly into a 

water of the United States.  Here, NRDC asks 

that the Regional Board expand the holding of 

that case to prohibit discharges into an MS4 

system. These are two very different contexts, as 

the regulatory scheme/NPDES permitting 

requirements for an MS4 system are distinct 

from that of an individual discharger 

discharging directly into federal waters. Thus, to 

the extent that Friends of Pinto Creek is 

factually, distinguishable from the current 

situation, the holding is not applicable to this 

permit.

New buildings developments, and construction 

projects are not “new discharges” or “new 

dischargers” unless there is an associated 

“discharge of pollutants”.  40 CFR 122.2 defines 

“discharge of a pollutant” as “Any addition of 

any ‘pollutant’ … to ‘waters of the United 

States’ from any ‘point source.” Addition of 

pollutants onto surface area which is thereafter 

mobilized by surface runoff and drainage, or 

directly into surface runoff and drainage, that is 

thereafter channeled into a point source that 

ultimately discharges into waters of the United 

States is not in and of itself a discharge of 

pollutants into waters of the United States. In 

other words, the definition of “new discharge” or 

“new discharger” was not intended to reach each 

and every construction project that is up gradient 

of an MS4 permit. The various construction 

projects and restraints thereon in the 

construction and MS4 permits are not regulated 

directly as NPDES facilities under CWA section 

402 subds. (a) and (b), but rather, under sudbs. 

(p)(2)(E) and (p)(3) because they may contribute 

pollutants to storm water that is discharged from 

a point source to waters of the United 

States—not because they are themselves point 
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court noted that a single exception to this rule 

exists where a TMDL has been performed, and 

the “new source can demonstrate that, under the 

TMDL, the plan is designed to bring the waters 

into compliance with applicable water quality 

standards.” (Id.) Thus, where no TMDL has 

been completed for a specified water body and 

pollutant, new discharges that add pollutants 

that will cause or

contribute to a violation of water quality 

standards are prohibited absolutely. 

Additionally, the court in Friends of Pinto 

Creek observed that unless a TMDL explicitly 

provides that existing discharges into the 

impaired water body are “subject to compliance 

schedules designed to bring the segment into 

compliance with applicable water quality 

standards,” issuance of a permit for new 

discharge is also prohibited under 40 C.F.R. § 

122.4(i). (Id. at 1013.) In effect, a permit for 

new discharges may not be issued, even when a 

TMDL for the relevant pollutant exists, unless it

firmly establishes that “there are sufficient 

remaining pollutant load allocations under 

existing circumstances.” (Id. at 1012.)

For the reasons set forth above, under the 

holding of Friends of Pinto Creek, the Regional 

Board is prohibited from approving a permit 

that allows new sources or dischargers of any 

pollutant to waterbodies already impaired by 

that pollutant, unless the Tentative Order 

demonstrates that an existing TMDL 

specifically provides sufficient waste load 

allocations for the discharge.

Even if a TMDL adopted by the Regional 

Board were to come into effect during the term 

of the Tentative Order, following the court’s 

holding in Friends of Pinto Creek, the permit 

could allow new dischargers or sources of 

pollutants to be approved only in the event that 

the applicable TMDL explicitly establishes that 

(1) existing discharges into the impaired water 

body are “subject to compliance schedules 

designed to bring the segment into compliance 

with applicable water quality standards,” and 

(2) additional allocations are available for the 

specified water body. (Friends of Pinto Creek, 

504 F.3d at 1013.) Absent an approved TMDL 

in effect for a specific waterbody and meeting 

these conditions, there is no authority for the 

Regional Board to issue the Tentative Order. In 

order to be lawful, the Tentative Order must 

establish measures to ensure that stormwater 

discharges, from existing or future sources, do 

not cause or contribute to identified 

impairments, and the Tentative Order has not 

done so. 

We stress that these concerns highlight the need 

for the Tentative Order to contain both clearly 

articulated performance standards for LID-

based retention of stormwater onsite and strict 

limitations on the use of alternative compliance 

measures in order to address water quality 

problems associated with urban runoff. One 

critical means of ensuring that runoff from new 

sources or dischargers will not contribute 

additional pollutants to an impaired waterbody 

source discharges of pollutants to waters of the 

United States. As such, the Friends of Pinto 

Creek case is not on point.
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is to mandate the proper implementation of LID 

practices through the imposition of either an 

EIA

standard or an equivalent onsite-retention 

standard.
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196 6 Overirrigation B The Tentative Order fails to prohibit all non-

stormwater discharges;

Federal law requires that MS4 permits “shall 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewers.” (33 U.S.C. § 1342(p)(3)(B)(ii).) 

However, the Tentative Order and Tentative 

Order Fact Sheet state that “the federal 

regulations . . . included a list of specific non-

storm water discharges that ‘need not be 

prohibited.’” (Tentative Order Fact Sheet at 

15.) This exception violates the clear language 

of the CWA and its implementing regulations. 

Section 402(p)(3)(B)(ii) of the CWA requires 

that permits for discharge from municipal 

sewers “effectively prohibit non-stormwater 

discharges,” 33 U.S.C. §1342(p)(3)(B)(ii), and 

does not create any authorization for exemption 

of such discharges.  The Tentative Order states 

that “[n]on-storm water discharges, per CWA 

402(p)(3)(B)(ii) are to be effectively prohibited 

unless specifically exempted.” (Tentative 

Order, Finding C.14.)  The Tentative Order 

states that the “following categories of non-

storm water discharges are not prohibited 

unless a Copermittee or the Regional Board 

identifies the discharge category as a source of 

pollutants to waters of the U.S. For such a 

discharge category, the Copermittee must either 

prohibit the discharge category or develop and 

implement appropriate control measures to 

prevent the discharge of pollutants to the MS4 

and report to the Regional Board pursuant to 

Section K.1 and K.3 of this Order.” (Tentative 

Order ¶ B.1.) However, section 402(p) places a 

clear, mandatory duty on the Copermittee to 

prohibit non-stormwater discharges to the MS4 

system. The Copermittee, or Regional Board, 

has no discretion to deviate from this 

requirement.  In ascertaining the meaning of a 

statute, construction must begin with the text. 

(Duncan v. Walker (2001) 533 U.S. 167, 172.) 

“If there is no ambiguity, then we presume the 

lawmakers meant what they said, and the plain 

meaning of the language governs.” (Day v. City 

of Fontana (2001) 25 Cal.4th 268, 272.) There 

is no ambiguity present in the CWA’s 

requirement that a permit “effectively prohibit 

nonstormwater discharges,” and the Tentative 

Order’s provision of categorical exceptions 

stands in clear violation of its terms.

Neither the CWA, nor its implementing 

regulations under 40 C.F.R. 

§122.26(d)(2)(iv)(B)(1) allow exemptions from 

the prohibition against non-stormwater 

discharges, as the Fact Sheet implies. (Tentative 

Order Fact Sheet, at 10.) The regulations set 

forth the circumstances under which the 

Copermittee must specifically design a program 

to prevent certain illicit discharges: “the 

following category of non-storm water 

discharges or flows shall be addressed where 

such discharges are identified by the 

municipality as sources of pollutants to waters 

of the United States.” The cited regulation, 

providing for an enforcement program to 

“prevent illicit discharges,” does not support 

The Regional Board contends that the exception 

language in 40 CFR 122.26(d)(iv)(B) and the 

Federal Register (55 Fed Reg 47995-47996 and 

48037) is clear regarding exempted discharges 

and discharges covered under a separate NPDES 

permit.

Please see response to Comment 199.
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the construction, seemingly implemented by the 

Tentative Order, that certain specified 

categories of non-stormwater discharges “are 

not prohibited unless” they are identified as a 

source of pollution. (Tentative Order ¶ B.2.) 

Indeed, the interpretation adopted in the 

Tentative Order, allowing for categorical 

exemptions for non-stormwater discharges, is 

not found in the plain language of the 

regulation, and the Tentative Order’s provisions 

would place the regulations in direct conflict 

with the overlying statute.  As written, the 

entire scheme of the Tentative Order is 

inconsistent with both the regulations and the 

statute that they purport to implement.
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197 6 Legal General The Permit application does not include an 

assessment of the likely effectiveness of the 

control measures imposed.

A permit application for discharge from a large- 

or medium-sized MS4 must contain an 

assessment of controls, including “[e]stimated 

reductions in loadings of pollutants from 

discharges of municipal storm sewer 

constituents from municipal storm sewer 

systems expected as the result of the municipal 

storm water quality management program.” (40 

C.F.R. § 122.26(d)(2)(v).) Neither the 

application, the Tentative Order, the Tentative 

Order Fact Sheet, nor other supporting 

documents include any required information or 

other discussion of the amount of pollution that 

will be reduced through its controls. The 

approval of the Tentative Order without this 

information fundamentally violates basic 

precepts of administrative

procedure, not only because required evidence 

in the record is lacking, but also because the 

findings and related subfindings in the record 

are therefore devoid of necessary guideposts as 

to why and how provisions were included or 

rejected. The Tentative Order does not provide 

sufficient evidence to demonstrate that the 

management practices included in the Tentative 

Order are adequate to meet relevant 

requirements and water quality standards.

The U.S. EPA has previously released guidance 

purporting to “allow[] permitting authorities to 

develop flexible reapplication requirements that 

are site-specific.” (61 F.R. 41698.) However, 

nothing in the CWA’s implementing 

regulations permits such flexibility, and this or 

other guidance cannot reduce or remove the 

regulatory requirement that the Tentative Order 

include estimated reductions in pollutant 

loadings. It is axiomatic that where agency 

guidance is inconsistent with an unambiguous 

statutory scheme or its enabling regulations, the 

regulations must govern. (See, e.g., Christensen 

v. Harris County (2000) 529 U.S. 576, 588 

(“To defer to the agency’s position would be to 

permit the agency, under the guise of 

interpreting a regulation, to create de facto a 

new regulation”); Davis v. Florida Power & 

Light Co. (11th Cir. 2000) 205 F.3d 1301, 

1307 (rejecting agency policy guidance as 

inconsistent with its overlying statutory 

scheme).) In order for the Tentative Order 

application to meet the requirements of the 

CWA, the Tentative Order must include an 

estimate of the pollutant load reduction that it is 

expected to achieve.

Even if the guidance were not in direct conflict 

with the regulations, the guidance does not in 

itself specifically exempt permits from 

including this information. The guidance states 

that “as a practical matter, most first-time 

permit application requirements are 

unnecessary for purposes of second round MS4 

permit application;” it does not state that all 

such information is unconditionally 

unnecessary. (61 F.R. 41698 (emphasis 

The USEPA published an Interpretive Policy 

Memorandum on Reapplication Requirements 

for Municipal Separate Storm Sewer Systems 

(MS4s), (40 CFR Part 122; Federal Register, 

Volume 61, Number 155). The memorandum 

explains that MS4 permit applicants and NPDES 

permit writers have considerable discretion to 

customize appropriate and streamlined 

reapplication requirements in subsequent term 

permits.  The memorandum states that "The 

MS4 permit application requirements at 40 CFR 

122.26(d)(1) and (2) apply to the first round 

permit applications required of large and 

medium MS4s.  The permit application deadline 

regulations in 40 CFR 122.26(e) (3) & (4) 

clearly reflect the ‘‘one time’’ nature of the Part 

I & II application requirements for large and 

medium MS4s."  The Memorandum rhetorically 

asks "Are Initial MS4 Permit Application 

Requirements Applicable To Permit 

Reapplication?" and definitively answers "No."  

Nevertheless, the Report of Waste Discharge 

submitted by the Copermittees did include an 

effectiveness assessment of their program.  

Several program measures do not provide a 

direct assessment of pollutant load reduction, 

(e.g. education, fiscal analysis).  Some program 

measures such as street sweeping and trash 

collection do provide a direct assessment of 

assumed pollutant load reduction and that 

information is included in the Report of Waste 

Discharge.  Where the commenter does not agree 

with the USEPA guidance, the commenter 

should contact USEPA.
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added).) The omitted pollutant reduction 

estimates represent a fundamentally different 

type of information from that required by most 

of the other provisions of 40 C.F.R. § 

122.26(d)(2), such as identifying already 

identified “major outfalls,” for which repeating 

the exercise “would be needlessly redundant,” 

especially “where it has already been provided 

and has not changed.” (61 F.R. 41698.) Instead, 

the required pollutant load reduction estimates 

are self-evidently relevant to crafting and 

assessing the core requirements of the new 

permit. Such estimates are an essential means 

of determining whether or not the permit will 

ensure that water quality standards will be met 

and what improvements can be expected; they 

are not merely an administrative detail that has 

no effect on the permit’s functionality.

The missing information is further 

indispensable when, as here, the Tentative 

Order and the provisions included in it 

represent a substantial change from the 

previously adopted Permit.  Indeed, the 

Tentative Order itself notes that “[t]he Order 

contains new or modified requirements

that are necessary to improve Copermittees’ 

efforts to reduce the discharge of pollutants in 

runoff to the MEP and achieve water quality 

standards.” (Tentative Order, Finding D.1.c.) 

Given changes from the prior Permit, the 

necessity of basing the Tentative Order on 

information

about its estimated efficacy should be clear. 

The Tentative Order and application must be 

revised to include the required estimates.
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198 6 LID F.1. The Tentative Order fails to set a specific 

numeric performance standard for the 

implementation of LID at Priority Development 

Projects. As a result, provided that a project 

installs some de minimis LID features, it would 

comply with the Tentative Order. In effect, LID 

features would not have to be sized to 

accommodate any meaningful quantity of 

stormwater. This is completely contrary to the 

exhortations of expert agencies and scientists, 

as described above, or the standard now 

adopted by the Los Angeles Regional Water 

Quality Control Board for Ventura County.

The specific provisions that fail to establish the 

necessary, numeric performance standard are 

the “Low Impact Development Site Design 

BMP Requirements,” which were revised in the 

current draft. (Tentative Order ¶ F.1.d.(4)(a).) 

These provisions merely state that “[e]ach

Copermittee must require LID storm water 

practices or make a finding of infeasibility for 

each Priority Development Project.” (Tentative 

Order ¶ F.1.d.(4)(a)(i).) Nowhere in this 

section, however, or anywhere in the 

Development Planning Component is there a 

requirement that establishes a level of 

implementation for LID practices. Indeed, the 

closest thing to a numeric performance standard 

is the section on “Treatment Control BMP 

Requirements,” which merely mirrors the 

SUSMP criteria of the State Board’s Bellflower 

decision.17 (Tentative Order ¶ F.1.d(6).) These 

are not referenced or included as a numeric 

performance standard in the LID provisions, 

though, which contain instead the various 

vague requirements listed above. In terms of 

requiring onsite retention through LID 

implementation, the Tentative Order is far from 

meeting the MEP standard because the 

Tentative Order merely mandates that “[t]he 

review of each Priority Development Project 

must include an assessment of techniques to 

infiltrate, filter, store, evaporate, or detain 

runoff close to the source of runoff.” (Tentative 

Order F.1.d.(4)(a)(iv).) This amounts to no 

requirement at all for onsite retention.

The Tentative Order should state:

Copermittees must require that each Priority 

Development Project retain onsite— through 

infiltration, evapotranspiration, or harvesting 

and reuse—the design storm volume listed in 

Section F.1.d.(6)(a)(i). Onsite retention 

standards of this form are becoming prevalent 

across the country, as discussed below, and 

since their implementation is not only feasible, 

but will result in better stormwater pollution 

reduction, the Permit cannot meet the Clean 

Water Act’s MEP standard without such a 

performance requirement. As currently written, 

the Tentative Order’s provisions do no more 

than encourage the implementation of some, 

non-hydraulically-sized LID features—just as 

the last draft of the permit did.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.
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199 6 NEL C In an attempt to “assure non-storm water dry 

weather discharges from the Orange County 

MS4 into receiving waters are not causing, 

threatening to cause or contributing to a 

condition of pollution or nuisance and to 

protect designated Beneficial Uses,” (Tentative 

Order ¶ C.1), the Tentative Order incorporates 

“Non storm water dry weather TMDLs . . . in 

this Order as WQBELs.” (Tentative Order Fact 

Sheet, at 21.)  Generally speaking, we approve 

of the Regional Board’s use of numeric limits 

to assure that water quality standards are met, 

and of including provisions that Copermittees 

must monitor progress toward and attain 

numeric standards for discharges from the MS4 

system.  While this provision represents a 

positive step toward preventing illicit 

discharges of non-stormwater to the MS4 

system, the appropriate means of implementing 

the requirements of section 402(p) is not 

through the use of “dry weather TMDLs,”54 

but by effectively prohibiting discharges of non-

stormwater altogether.  To the extent that the 

Regional Board will incorporate numeric 

limitations on pollutants in non-stormwater 

discharges, Section C must, at a minimum, be 

revised to assure that the permit does not allow 

for non-stormwater discharges containing any 

quantity of pollution to occur, as opposed to 

only prohibiting those discharges that exceed 

the numeric limits.  The Tentative Order states 

that Copermittees “shall monitor for and attain 

the non-storm water dry weather numeric 

limits” incorporated into the Order as a means 

of compliance. (Tentative Order ¶ C.5.)

Under 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), the 

Tentative Order must prohibit the discharge of 

any pollutant in non-stormwater discharges to 

waters of the United States, not just pollutants 

that exceed the numeric standards identified in 

Section C.  In order to avoid confusion, the 

language of Section C must be revised to 

explicitly state: (1) that compliance with the 

Tentative Orders’ numeric limitations does not 

constitute compliance with the CWA’s 

requirement that nonstormwater discharges be 

“effectively prohibit[ed],” or (2) that categories 

of non-stormwater discharge which the 

Regional Board believes are exempt from this 

prohibition may not discharge any pollutants, 

regardless of whether they exceed numeric 

limitations.  Though we question the Regional 

Board’s authority to exempt any categories of 

nonstormwater discharge from section 402(p)’s 

prohibition against discharges to the MS4 

system, we note with approval the Tentative 

Order’s decision to remove landscape 

irrigation, irrigation water and lawn watering 

from the list of exempt discharges, effectively 

prohibiting discharge from these sources.  

(Tentative Order ¶ B.2.)  Lawn irrigation has 

been identified as a “hot spot” for nutrient 

contamination in urban watersheds—lawns 

“contribute greater concentrations of Total N, 

Total P and dissolved phosphorus than other 

urban source areas … source research suggests 

that nutrient concentrations in lawn runoff can 

be as much as four times greater than other 

Language in the Tentative Order has been 

updated to reflect that all non-storm water 

discharges are prohibted unless specfically 

exempted and not a source of pollutants to 

waters of the United States.  This language has 

been modified to clarify that compliance with 

non-storm water numeric limits does not exempt 

Copermittees from effectively prohibiting non-

storm water discharges that are not exempt or 

covered under a separate NPDES permit (see 

response to Comments 11, 41 and 77).

The Regional Board does not agree that all non-

storm water discharges are required to be 

effectively prohibited, as under 40 CFR 

122.26(d)(iv)(B) certain categories of pollutants 

are exempt from the effective prohibition 

requirement and need not be addressed unless 

identified as a source of pollutants (see also 55 

Fed Reg 47995-47996 and 48037).  The 

Regional Board expects any non-compliance 

with non-storm water numeric effluent limits to 

result in the following: identification of illicit 

discharges, exempted categories that need to be 

addressed, and/or NPDES permit(s) that have 

discharge into the MS4 that is/are not meeting 

discharge requirements.
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urban sources such as streets, rooftops or 

driveways.” 55 Given the strong evidence that 

these discharges are consistent sources of 

pollution to the MS4 system and waters of the 

United States within the Copermittees’ 

jurisdictions (see Tentative Order Fact Sheet at 

5, 8-13, 22), we strongly support the Regional 

Board’s decision in this regard.  In total, the 

Tentative Order’s approach does not uphold the 

CWA’s mandate that Copermittees “effectively 

prohibit non-stormwater discharges into the 

storm sewers.” (33 U.S.C. § 1342(p)(3)(B)(ii).)  

Given the evidence that pollution from non-

storm discharges constitutes a serious and 

ongoing problem in receiving waters under the 

jurisdiction of the Copermittees, we underscore 

that, as with our comments in Section IV, these 

concerns emphasize the need for LID-based, 

onsite stormwater retention requirements, since 

these approaches will reduce nonstormwater 

runoff from new development to zero when 

properly implemented.
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200 7 General General During the last public hearing on the Draft 

Permit, in February, 2008, the SDRWQCB 

Board directed Board Staff to revise the permit 

to achieve greater consistency with Phase I 

MS4 permits throughout the state, and to 

provide stakeholders and the regulated 

community with a meaningful opportunity to 

assist in the development of the revisions. 

Unfortunately, the Draft Permit was released 

without cooperative input from the regulated 

community prior to its release and, more 

significantly, is entirely inconsistent with other 

Large MS4 Permits issued throughout the state.

Indeed, a brief comparison of the Draft Permit 

with the North Orange County MS4 Permit that 

is likely to be adopted by the California 

Regional Water Quality Control Board, Santa 

Ana Region ("SARWQCB") on May 22, 2009, 

reveals that there is a significant disparity 

between the two permits. The North Orange 

County MS4 Permit is of particular concern 

because many of the Copermittees, including 

the City, are subject to

both the North Orange County Permit, and the 

Draft Permit. Inconsistencies between the two 

permits create bureaucratic hurdles that cost the 

City time and valuable resources. Furthermore, 

the conspicuous disparity between the permits 

are likely to cause confusion among the public, 

and discourage public acceptance and 

participation in clean water efforts.

In addition to the consistency issues, the Draft 

Permit largely conflicts with guidance from the 

State Water Resources Control Board ("State 

Board") and the United States Environmental 

Protection Agency ("EPA"). This deviation 

from agency guidance, and industry practice is 

most stark in the Draft Permit's Numeric 

Effluent Limits ("NEL") and Municipal Action 

Level ("MAL") requirements. As described 

more fully below, these aspects of the Draft 

Permit exceed the standards for municipal 

discharges set forth in the Clean Water Act 

and/or completely ignore State Board studies on 

whether such provisions can be feasibly 

implemented in MS4 permits. The City's 

specific comments on the Draft Permit follow.

Please see response to Comments 24, 25, 33 and 

39.
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201 7 NEL C The Draft Permit attempts to impose a higher 

compliance standard for dry weather 

discharges. Pursuant to this heightened 

standard, the Draft Permit imposes NELs for 

dry weather discharges from the MS4. The 

Draft Permit states that this heightened 

standard is warranted because the Clean Water 

Act requires MS4 permits to prohibit 

discharges of non-stormwater, and dry weather 

flows constituted non-stormwater.  The Clean 

Water Act clearly defines the discharge 

requirements for MS4 permits.  Pursuant to the 

Clean Water Act, NPDES permits may be 

issued on a system or jurisdiction-wide basis, 

and must include a requirement to effectively 

prohibit nonstormwater discharges into the 

storm sewer, and must require controls to 

reduce the discharge of pollutants from the 

storm sewer to the maximum extent practicable. 

(33 U.S.C. § 1342(p)(3)(B).) The Clean Water 

Act does not distinguish between wet weather 

and dry weather discharges, and thus does not 

support a heightened standard for

discharges of non-stormwater from MS4s.

Please see response to Comment 39.

202 7 NEL C Moreover, the NELs in the Draft Permit directly 

conflict with the findings of the State Water 

Resources Control Board's ("State Board") Blue-

Ribbon Panel Report on the feasibility of 

numeric effluent limits in MS4 permits.  After 

an exhaustive investigation into the feasibility 

of numeric effluent limits and action levels, the 

Blue Ribbon Panel found "[i]t is not feasible at 

this time to set enforceable numeric effluent 

criteria for municipal BMPs and in particular 

urban discharges." (Blue Ribbon Panel Report, 

pp. 8.)  Nonetheless, the Draft Permit includes 

NELs for dry weather flows. When this 

inconsistency was brought to the attention of 

Regional Board staff, it was dismissed on the 

grounds that the Blue Ribbon Panel report 

applied only to wet weather flows. As stated 

above, the Clean Water Act makes no such 

distinction.

Please see response to Comment 25.

203 7 Legal C While the SDRWQCB may have the authority 

to impose restrictions in Waste Discharge

Requirements that exceed the requirements of 

the Clean Water Act, when imposing such

restrictions, the SDRWQCB must comply with 

applicable State laws. (City ofBurbank v.

State Water Resources Control Board (2005) 35 

Cal.4th 613; see also Defenders of

Wildlife v. Brown (9th Cir. 1999) 191 FJd, 

1159, 1166.) These include but are not

limited to the California Environmental Quality 

Act, and Water Code sections 13241 and

13000. The Draft Permit does not comply with 

these requirements.

Imposing NELs in the Draft permit will result 

in numerous unintended consequences,

including the possibility that the Copermittees 

will be held liable for mandatory minimum

penalties for exceeding the NELs. For that 

reason, the City requests that the SDRWQCB

remove the NEL requirements from the Draft 

Permit.

NELs do not exceed the requirements of section 

402 of the Clean Water Act.  Nonetheless, the 

Board will consider any economic information 

that is submitted.

Please see response to Comments 39, 41, 42, 43, 

79, 81, 82, and 155.
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204 7 MAL D The Draft Permit includes MALs. Pursuant to 

the Draft permit, beginning in the fourth year 

after adoption of the permit, discharges from 

the MS4 that exceed the MALs create a 

presumption that the permittee is not complying 

with the Maximum Extent Practicable ("MEP") 

standard. In other words, the permittee would 

be presumed to be in violation of the permit. 

The decision to include MALs in the Draft 

Permit ignores guidance from the State Board 

and the EPA, as well as the MS4 Permits 

adopted by other Regional Boards.  The MALs 

in the Draft Permit directly conflict with the 

State Board's Blue·Ribbon Panel Report 

findings. The MALs recommended by the Blue 

Ribbon Report were to be used as a 

management tool to indicate when additional 

Best Management Practices ("BMPs") are 

necessary, not a point of compliance. In 

contrast, the MALs in the Draft Permit are tied 

to MEP compliance and as a result are 

effectively NELs. As stated above, the Blue 

Ribbon Panel found that NELs for municipal 

BMPs and urban discharges are not feasible. By 

imposing NELs by a different name, the Draft 

Permit flatly ignores the Blue Ribbon Report's 

recommendations.

Please see response to Comment 33.

205 7 MAL D Additionally, the Draft Permit's attempt to tie 

compliance with the MEP standard to non· 

compliance with MALs is not supported by the 

Clean Water Act. The MEP standard is 

designed to allow the Copermittees flexibility to 

implement effective and feasible BMPs to 

address stormwater pollution. This 

interpretation of the MEP standard is supported 

by the EPA. (See 64 Fed. Reg. 68721,68754 

(Dec. 8, 1999) ["EPA has intentionally not 

provided a precise definition of MEP to allow 

maximum flexibility in MS4 permitting.  MS4s 

need the flexibility to optimize reductions in 

stormwater pollutants on a location by- location 

basis"].) It is also endorsed by the State Board. 

(State Water Board Order WQ 2000·11 at p. 20 

["MEP requires permittees to choose effective 

BMPs, and to reject applicable BMPs only 

where other effective BMPs will serve the same 

purpose, the BMPs would not be technically 

feasible, or the cost would be prohibitive"].)

Please see response to Comment 33.

206 7 MAL D Defining MEP compliance with a single MAL 

standard violates the intent of the Clean Water 

Act to give the municipal permittees the 

discretion and flexibility to do use BMPs to 

prevent and/or treat discharges from their 

MS4s. This is the approach taken by the other 

Regional Boards in Southern California when 

issuing MS4 Permits. Neither the recently 

adopted Ventura County Large MS4 Permit, 

nor the North Orange County Large MS4 

Permit includes NELs or MALs.1 The Draft 

permit should reflect the national and statewide 

guidelines on MALs. For that reason, the 

SDRWQCB should either revise the Draft 

Permit to meet the recommendations from the 

Blue Ribbon Panel, or remove the MALs from 

the Draft Permit.

Please see response to Comment 33.

Please note that regardless of the permit 

elements included or excluded from other 

Regional Board's MS4 permits, the San Diego 

Regional Board may include or exclude permit 

requirements as it deems necessary by State and 

federal law.  For further, discussion please see 

response to Comment 24.
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207 7 Urban Runoff General The Draft permit has removed the word "urban" 

from everywhere it formerly modified the word 

"runoff'. This universal change suggests that the 

Copermittees are responsible not just for urban 

runoff, but all runoff. Holding the Copermittees 

to this heightened standard exceeds the 

jurisdiction and intent of the Clean Water Act. 

MS4 Permits are NPDES Permits. Pursuant to 

the Clean Water Act, NPDES permits regulate 

point source discharges. By definition, 

agricultural discharges are not point sources, 

even when they are discharged from a 

conveyance that would meet the definition of a 

point source. By removing the term "urban" 

from the Draft permit, the Draft Permit would 

hold the Copermittees liable for agricultural and 

other non-point source discharges that enter and 

exit their MS4. Because agricultural discharges 

are not point sources, they are not subject to 

regulation with NPDES permits. Attempting to 

include agricultural discharges in the Draft 

Permit therefore exceeds the Clean Water Act's 

jurisdiction.

The history of the Clean Water Act 

demonstrates that it was intended to regulate 

urban runoff rather than agricultural sources 

and other non-point discharges. Indeed, when 

issuing the MS4 Permit regulations in 1990, 

EPA stated, "it is the intent of EPA that 

[stormwater] management plans and other 

components of the programs focus on the 

urbanized and developing areas of the county." 

(55 Fed. Reg. 47989, 48041 (Nov. 16,

1990).) The urban discharge focus is reflected 

in the San Diego Region Basin Plan which 

discusses the problem of stormwater runoff in 

terms of urbanization and cites to EPA 

Guidance limiting regulation of stormwater to 

urban sources. (See San Diego Basin Plan, pp. 

4-78, 4-79.) There is simply no support for the 

Draft permit's attempt to expand the scope of 

regulation by adding additional sources of 

regulated discharges.

By removing the term "urban" from the Draft 

Permit, the SDRWQCB has potentially 

enlarged the scope of regulation to include 

agricultural discharges, other traditional 

nonpoint source discharges, and naturally 

occurring pollutant discharges. As stated above, 

regulation of these discharges is not within the 

scope of the Clean Water Act.2 The City 

therefore requests that Draft Permit be revised 

to make clear that it only pertains to "urban" 

discharges.

Please see response to Comment No. 47.
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208 7 Retrofitting F.3. Section FJ.d of the Draft Permit requires the 

Copermittees to develop a plan to retrofit 

existing development within their jurisdiction. 

Specifically, each permittee must implement a 

retrofitting program that:

• Solves chronic flooding problems,

• Reduces impacts from hydromodification,

• Incorporates Low Impact Development 

("LID") principles,

• Supports stream restoration,

• Systematically reduces downstream channel 

erosion,

• Reduces the discharges of stormwater 

pollutants from the MS4 to the MEP, and

• Prevents discharges from the MS4 from 

causing or contributing to a violation of water 

quality standards.

These requirements are inconsistent with other 

recently issued MS4 Permits. More importantly, 

they are infeasible. While the Copermittees 

have traditional land use authority to impose 

requirements on new development as a 

condition of development, there is no similar 

authority to require property owners to retrofit 

existing development.  The Draft Permit 

ignores this lack of authority and goes as far as 

to require the Copermittees to identify existing 

developments that are sources of pollutants and 

then evaluate and rank them to prioritize 

retrofitting. (Draft Permit, section FJ.d(l)-(2).)  

Additionally, because the City has limited 

authority to impose retrofit requirements on 

existing development within its jurisdiction, the 

Draft Permit's retrofit provisions will result in 

an allocation of resources that is not likely to 

benefit clean water. For example, the City will 

be required to dedicate significant resources 

and time to identify and inventory existing sites 

and then complete evaluations and 

prioritization of these sites for retrofits. These 

intensive activities will divert resources, time, 

and funding away from other vital permit 

related programs.

Because the Copermittees have little authority 

to implement the Draft permit's existing 

development retrofit requirements, the City 

requests that the be removed from the Draft 

Permit.

Please see response to Comments 46, 136 and 

162.
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209 7 Overirrigation B The Draft Permit has eliminated irrigation 

water as an exempt discharge. The federal 

stormwater regulations include a list of 

categories of "exempt" non-stormwater 

discharges or flows. (40 CFR 

l22.26(d)(2)(iv)(B)(l).) The Copermittees' illicit 

discharge and illegal disposal program must 

address these discharges or flows when they 

have been identified by the Copermittees as 

sources of pollutants to waters of the U.S.

(Id.) Where individual sources of discharge are 

identified they need to be addressed on an 

individual basis. This approach is supported by 

the EPA. (See Part 2 Guidance Manual at p. 6-

33.)

This is a sound approach to addressing 

pollutants in irrigation water.  While irrigation 

runoff may act as a conveyance of pollutants in 

some instances, whether it is a conveyance of 

pollutants needs to be evaluated on an case by 

case basis. This is because the tendency of 

irrigation water to convey pollutants is 

dependant on the pollutants and the source of 

those pollutants.  Moreover, many of the 

pollutants that may be conveyed by irrigation 

overflows are naturally occurring, are regulated 

by the State under different permits or 

programs, or are diffuse and uncontrollable by 

the Permittees.  Potable irrigation water itself is 

not a pollutant. Therefore, it is inappropriate to 

regulate irrigation runoff as a pollutant.

Please see response to Comment no.s 28, 52, 75, 

and 174.

210 7 Overirrigation B Furthermore, enforcing discharges of potable 

irrigation water from residential homes presents 

numerous challenges for the City.  Residents 

without a significant water quality background 

are unlikely to agree that potable irrigation 

water is a pollutant.  This will discourage 

public acceptance and participation in the water 

quality program, a program whose foundation 

is outreach and public education.

Please see response to Comment #s 28, 52, 75, 

and 174.

211 7 Overirrigation B Lastly, it is also important to recognize that 

irrigation runoff is a significant water supply 

issue.  The City, the other Copermittees, and 

water districts throughout the region are 

working toward limiting excessive irrigation 

runoff through numerous water conservation 

programs and ordinances.  Therefore, reduction 

of irrigation runoff will be achieved through 

other means, and does not need to be regulated 

in the Draft Permit.  Regulation as a water 

supply issue has the added benefit of public 

acceptance and participation in conservation 

programs. This will allow the benefits of fewer 

irrigation overflow discharges to occur without 

undennining public support for the City's water 

quality program. The City therefore requests 

that the exemption for landscape irrigation be 

restored.

Please see response to Comment #s 28, 52, 75, 

and in particular 174.

It is our expectation that removal of the 

exemption to improve water quality will work in 

concert with conservation efforts aimed at 

source control.  Data discussed recently at the 

Water Conservation Summit 

(http://www.waterconservationsummit.com/ReT

HINK_Water_-_Maureen_Stapleton.pdf) clearly 

indicate that voluntary actions are not enough to 

reach the conservation needed by the water 

districts.  Therefore, it is not accurate to state 

public acceptance and participation has been 

sufficiently achieved for water conservatrion.

Draft Response to Comments R9-2009-0002 Page 148 of 198

0005886



Comment

No. Commenter Subject Section Specific Comment Comment Response

212 7 SUSMP F.1 Draft Permit Section D.I.f. requires 

Copermittees to maintain a watershed based 

database to track and inventory approved 

treatment control BMPs. It additionally requires 

Copermittees to verify, on an annual basis, that 

the BMPs are being maintained and operated 

effectively. Compliance with this section will 

require a significant commitment from 

Copermittee staff, and may require the addition 

of staff. The value of the outlay of funds that 

compliance with this section will require is 

questionable in comparison to the overall 

benefit to stormwater quality. This section 

should be removed, or the Permit should be 

revised to allow for inspection and verification 

on an as needed basis.

This permit provision is necessary due to 

findings from audits of the Copermittees and 

recommendations from USEPA.   The permit 

section requires that the Copermittees inspect at 

least the high priority post-construction BMPs 

annually and gives latitude to the Copermittee in 

deciding what post-construction BMPs are a 

high priority.  The Copermittees may employ 

other less costly measures, such as self 

certifications, for low and medium priority 

BMPs.  The Copermittees latitude in 

determining high priority BMPs and the use of 

measures other than inspections for other 

priority BMPs gives the Copermittees the 

flexibility needed to comply with this provision 

within their existing programs and constraints.

213 7 Hydromod F.1. During preparation of the Fourth Draft of the 

North Orange County Permit, the land 

development provision of the permit were the 

subject of a series of stakeholder meetings and 

subsequent comments by the EPA. These 

sections of the SARWQCB permit containing 

the land development provisions were revised 

and are currently scheduled for consideration of 

adoption by the SARWQCB on May 22,2009. 

The City requests that SDRWQCB staff include 

the same or very similar land development 

provision within the SDRWQCB Draft Permit 

to facilitate consistency and feasible 

implementation between the two regions within 

Orange County. As state above, this issue is 

very important to the City as it will be required 

to implement both programs within its 

jurisdiction. The North Orange County Permit's 

development provisions are more flexible than 

those currently included in the Draft Permit. It 

was nonetheless accepted by the EPA, the 

Copermittees, the building industry, and 

interested environmental groups. Those 

provisions represent mutually agreeable design 

standards that should be adopted in the Draft 

Permit.

The language in section F.1.h describing the 

hydromodification management requirements 

have been substantially revised.  Nevertheless, 

the requirements are not identical to the 

hyromodification management requirements 

described in Order No. R8-2009-0030.

The requirements described in the Tentative 

Order are more stringent than Order No. R8-

2009-0030 because they require that the 

Copermittees develop a Hydromodification 

Management Plan (HMP) to identify a range of 

flow rates and durations that will result in 

increased potential for erosion, and also 

implement hydrologic controls measures to 

mitigate for such flows.  Under Order No. R8-

2009-0030, the Copermittees must ensure that 

post-project hydrograph mimics the pre-project 

hydrograph for a 2 year frequency storm event.  

Because the range of flows to be controlled 

under the Tentative Order will likely include 

larger storms than the 2 year frequency storm 

event, the Copermittees regulated under the 

Tentative Order are likely to automatically 

comply with Order No. R9-2008-0030.

Please see response to Comment No. 4 for a 

discussion of LID requirements that are 

substantially similar to those required by Region 

8.
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214 7 Existing Development F.3. Draft Permit Section D.3.a.(5) requires 

Copermittees to design and implement a street 

sweeping program based on criteria which 

includes optimizing the pickup of "toxic 

automotive byproducts" based on traffic counts. 

Although the Permit does not specify what 

pollutants it is trying to capture, one can only 

assume that this provision is aimed at 

commonly utilized automotive products such as 

oil, gasoline, transmission fluid, brake fluid, 

brake dust and radiator fluids. Because the term 

is not defined, however, it could be broad 

enough to include air-deposited byproducts of 

combustion. Street sweeping, and street 

sweepers in general, were not designed to be the 

primary means of collecting these by-products. 

It is therefore unlikely that street sweeping will 

be effective at collecting many of them, 

including any liquids that have soaked into the 

pavement. Additionally, whether such by-

products are deposited on a given street is not 

necessarily a function of the traffic volume on 

that street. There does not appear to be a direct 

correlation between traffic counts and the 

effectiveness or need for street sweeping. There 

are other pollutants such as litter, debris, and 

grass clippings etc. that could be detrimental to 

stormwater quality that are de-emphasized by 

the Permit's focus on traffic counts. This 

section should therefore be revised to both 

specify the types of pollutants the Copermittees 

should be seeking to reduce with their street 

sweeping programs, and to provide the 

Copermittees with the discretion to utilize street 

sweeping in a manner that maximizes its 

effectiveness.

This comment is a repeat comment previously 

raised by the City of Lake Forest, City of Laguna 

Hills, City of Aliso Viejo, City of Dana Point 

and County of Orange in regards to a previous 

version of the Tentative Order (R9-2007-0002).  

The section protested by the City of Lake Forest 

(D.3.a.5 for "toxic automotive byproducts") was 

removed in the July 06, 2007 Response to 

Comments.  The requirement has not been 

present in Tentative Orders R9-2008-001 or R9-

2009-002.  Thus, the requested change was 

made almost two years ago and further changes 

are not warranted.

Draft Response to Comments R9-2009-0002 Page 150 of 198

0005888



Comment

No. Commenter Subject Section Specific Comment Comment Response

215 7 Existing Development F.3 The North Orange County permit, which the 

City will also be required to implement, no 

longer includes a mobile business tracking 

requirement. Instead, the North Orange Permit 

requires the County, as the principle permittee 

to develop a program over the next permit term 

that could be implemented by all of the 

Copermittees. This approach is preferable to the 

language in the Draft Permit because it gives 

the Copermittees the

flexibility to develop a program they mutually 

agree upon. 

For that reason, the City requests that the 

SDRWQCB either remove the mobile business 

provisions from the Draft Permit, or replace 

them with language similar to that in the North 

Orange County permit.  Draft Permit Section 

F.3.b.(3) requires the Copermittees to develop 

and implement a

program to reduce the discharge of pollutants 

from various types of mobile businesses. This 

section requires Copermittees to develop a 

listing of mobile businesses, and requires the 

Copermittees to develop and implement a 

number of measures to limit the discharge of 

pollutants from them. As a practical matter, 

these requirements will be very difficult to 

enforce for the following reasons:

1. What constitutes a mobile business is not 

well defined;

2. Mobile businesses operate in multiple 

jurisdictions and cannot be tracked as to time 

and place;

3. Mobile businesses may operate on private 

property out of the City's view;

and

4. Additional staff time will be required to roam 

the City looking for mobile businesses.

The Fact Sheet that the SDRWQCB has issued 

in support of the Permit states that the Permit 

has targeted mobile businesses for special 

attention because the Copermittees reported 

that discharges from such businesses have been 

difficult to control with existing programs. 

Rather than finding a solution for this problem, 

the Permit directs Copermittees to implement a 

number of non-descript solutions that will not 

necessarily

make regulation of mobile businesses any 

easier. The SDRWQCB should therefore revise 

this section of the Permit to provide the 

Copermittees with the discretion to focus on 

mobile sources when they feel it is necessary, or 

if they identify mobile businesses as a 

significant source of stormwater pollution 

within their jurisdiction.

Please see response to Comment 24, 29 and 256.

Due to the nature of mobile businesses, it is 

unclear why the Copermittees should "focus on 

mobile sources when they feel it is necessary, or 

if they identify mobile businesses as a 

significant source of stormwater pollution within 

their jurisdiction".  Mobile businesses should be 

focused upon for illicit discharges as part of the 

IC/ID program at all times, and should 

implement BMPs to reduce pollutants in storm 

water to the MEP.  It is unclear how the 

Copermittees would distinguish what constitutes 

necessity and when a mobile business is a 

significant source of pollutants.
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216 7 General H Draft Permit Section F. requires the 

Copermittees to conduct an annual fiscal 

analysis of the capital, operation, and 

maintenance expenditures necessary to 

implement the Permit's requirements. This 

section additionally requires each analysis to 

"include a qualitative or quantitative 

description of fiscal benefits realized from 

implementation of the stormwater protection 

program." A review of the Fact Sheet indicates 

that the Permit is requiring the Copermittees to 

conduct an economic benefits analysis of their 

respective stormwater programs.

This requirement is unnecessarily duplicative. 

As described in the Report of Waste Discharge, 

the Copermittees have already committed to 

develop a fiscal reporting strategy to better 

define the expenditure and budget line items 

included in the fiscal report. Furthermore, the 

SDRWQCB is already required to take the 

economic benefits and burdens of their actions 

into account when issuing stormwater permits. 

(See City of

Burbank v. State Water Resources Control 

Board (2005) 35 Cal.4th 613; and California 

Water Code § 13263.) Requiring the 

Copermittees duplicate these requirements is a 

waste of resources that could be better spent on 

implementing other Permit provisions.

Accordingly, this section should be modified to 

encourage rather than require the Copermittees 

conduct such an analysis.

This section of the Permit additionally requires 

each Copermittee submit a business plan that 

identifies a long term funding strategy for 

program evolution and funding decisions.

The Copermittees do not always have 

information on the future sources of funding as 

it is not often readily available. This makes 

production of such a document difficult. The 

SDRWQCB does not need to know the funding 

sources for each Copermittee's stormwater 

program. Requiring such a report is 

overreaching in a manner that will 

unnecessarily cost the Copermittees additional 

time and resources. This section of the Permit 

should therefore be modified to encourage 

rather than require the Copermittees develop a 

business plan.

Section H has been expanded in order to develop 

more useful and meaningful fiscal reporting.  

Please see response to Comment Nos.141 and 

142.  In regards to the  Copermittees assertion 

that they have proposed a similar program in 

their Report of Waste Discharge, that document 

is not a binding or enforceable document.  When 

drafting the Tentative Order, the permit writers 

consider the information provided in the Report 

of Waste Discharge by the Copermittees.  The ad 

hoc  funding of storm water programs in some 

jurisdictions may lead to Permit non-

compliance.  This requirement will improve the 

long-term viability of storm water programs and 

thus Permit compliance leading to better 

protection of water quality standards.  The 

difficulty in providing information on the future 

sources of funding would only be where that 

funding has not been identified.  Not identifying 

future funding for the storm water program puts 

in jeopardy in multi year planning and 

implementation for projects (structural and non-

structural) that are needed to reduce pollutants in 

storm water discharges to meet water quality 

standards.

Please note that  the Business Plan requirement 

(H.3) has been removed from the Tentative 

Order.
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217 7 unfunded mandate General The Draft Permit includes numerous 

requirements that exceed the requirements of 

federal law. While the SDRWQCB has the 

authority to include such requirements in the 

Draft Permit, it must comply with the statutory 

requirements set forth in the California Porter 

Cologne Water Quality Control Act. (City o 

fBurbank v. State Water Resources Control Bd. 

(2005) 35 Cal. 4th 613.) This includes making 

the findings required by Water Code sections 

13000, 13241 and 13263. Additionally, as 

these requirements represent state, rather than 

federal, mandates, if they are included the final 

permit, the Copermittees are entitled to 

reimbursement from the State for the costs 

associated with implementing them. (California 

Constitution, Article XIII B, § 6.)

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

218 8 ASBS B The City of Laguna Beach has reviewed the 

language pertaining to ASBS in the Tentative 

Order and suggests removing #5 from page 18 

and #5 from page 20. The City is not opposed 

to using ASBS drainage as criteria for 

identifying LID retrofit opportunities as seen on 

page 66 of the

Tentative Order. Possible alternative language 

in place of the deleted text may read: "Dry and 

we  weather discharges into ASBS or SWQPAs 

are separately regulated by the State Board" 

The City feels that adding an ASBS discharge 

prohibition to the permit is not necessary 

because the

ASBS discharge prohibition is covered in much 

more detail by the (draft)"Special Protections 

for  Selected Storm Water and Nonpoint Source 

Discharges into Areas of Special Biological 

Significance" issued by the State Board. 

Having two branches of the same agency 

regulating the

ASBS is simply an extra burden on City and 

State personnel with no measurable water 

quality benefit.  Laguna Beach has focused 

water quality control and storm water BMP 

efforts in the Heisler Park ASBS over the past 

several years and has achieved measureable 

results. The ASBS language in the permit is not 

necessary to further these efforts. Since the City 

faces enforcement actions from the State Board 

for illegal discharges outside the NPDES 

permit, the City requests the deletions noted 

above.

The Regional Board has removed 

ASBS/SWQPA language from the tentative 

Order.  Please note ASBS/SWQPAs, like all 

water bodies, remain subject to receiving water 

limitations and discharge prohibitions under the 

Tentative Order.
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219 9 Existing Development B Federal and state laws require that commercial 

buildings install fIre suppression systems the 

majority of which include standard ceiling 

sprinklers. These systems are seldom used, 

resulting in water typically sitting in piping for 

fIve years, or until required testing results in its 

discharge. During that time, harmful pollutants 

such as chemicals, rust, oils, disease-causing 

agents, nitrates, minerals and bacteria build up 

in the standing water and are discharged onto 

open surfaces and into storm drains.  It has 

been estimated that sprinkler technicians flush 

about 2.35 gallons of water per square foot 

through piping during testing. California has 

roughly 460,000 to 550,000 commercial 

buildings containing between 6.6 billion to 7.0 

billion square feet of space (based on 

extrapolations from the Energy Information 

Administration report Overview of Commercial 

Buildings 2003). At 2.35 gallons per square 

foot, about 2.9 billion to 3.2 billion gallons of 

polluted water are discharged from buildings 

every year. The vast majority of this amount 

drains into our oceans and waterways while the 

remainder is left to percolate into the water 

table, a source of fresh water for many cities.

Several California municipalities, in 

compliance with Federal Clean Water Act and 

the NPDES, require sprinkler technicians to 

capture polluted fire sprinkler discharge at the 

source and to transport it to purification 

centers. Moreover, there are other emerging 

developments that are more portable, easier to 

use and capable of processing water at the 

source. They include the newly developed 

portable water cleaning process of Hydro(gen) 

Innovations Inc. and Abtech Corporation's 

Smart Sponge called the EcoSmart Filter which 

is used in draining maintenance.

Given that there are newer technologies and 

easier means for fire sprinkler companies to 

contain and clean polluted water, it is 

imperative that the California EPA and Water 

Quality Boards move to the next step - 

mandating building owners and managers and 

fire sprinkler technicians to clean polluted 

water before discharging it into public storm 

drain systems. This would also require ensuring 

that there is oversight and authority to cite and 

prosecute so that laws are being met and that 

those involved are acting within the 

requirements of state law.

To date, no municipalities (Copermittees) have 

identified discharges or flows from fire fighting 

as significant sources of pollutants to waters of 

the United States.  Thus, under 40 CFR 

122.26(d)(B)(1), such flows are not required to 

be addressed as illicit discharges.  The Federal 

Register (55 Fed Reg 48037), however, states 

that:

"In the case of fire fighting it is not the intent of 

these rules to prohibit in any circumstances the 

protection of life and public or private property 

through the use of water or other fire retardants 

that flow into separate storm sewers.  However, 

there may be instances where specified 

management practices are appropriate where 

these flows do occur (controlled blazes are one 

example)."

The Regional Board contends that the flushing 

of building fire suppression systems (e.g. fire 

sprinklers), constitutes a fire fighting 

maintenance activity.  The Federal Register (55 

Fed Reg 48037) allows the Director to "include 

permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate.”  

The Regional Board has identified that 

maintenance of building fire suppression 

systems results in a discharge that contains 

waste, and as such new language has been added 

requiring Copermittees to address these 

maintenance activities as illicit discharges.
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220 10 General Finding To support the programmatic approach to water 

quality and water body protection that has 

taken place in southern Orange County, the 

Regional Board should incorporate into the 

Final Order two new Findings in Section D.4 

Watershed Runoff Management as

follows:

d. The South Orange County municipal storm 

water permits have, since the first term permit, 

directed the co-permittees to implement 

methods of coordinating land use planning at 

the watershed scale and to address the impacts 

of development on water resources as early in 

the planning process as possible. In response to 

those pelmit requirements, the County and 

cities in South Orange County developed 

processes to review and approve land use plans 

in a way that implemented these requirements. 

The County's approval of the Ranch Plan 

embodies the results of this process, and 

exemplifies what can be achieved when the co-

permittees and the development community 

embrace the goals and intent

of the water quality regulatory program.

e. The San Juan Creek Watershed and Western 

San Mateo Creek Watershed Special Area 

Management Plan and Southern Subregion 

Habitat Conservation Plan, both regional 

watershed-based planning programs, will 

contribute to the protection of beneficial uses 

through i) the conservation and management of 

the Southern Subregion Habitat Reserve and its 

associated Aquatic Resource Conservation 

Areas and ii) implementation of the site design, 

source control, treatment control, and 

hydromodification control measures contained 

in the Conceptual Water

Quality Management Plan for Priority 

Development Projects within the SAMP and 

HCP Study Areas.

It is not appropriate for the Tentative Order to 

include  findings or requirements for a specific 

development project.  Where appropriate, the 

Tentative Order may be changed to address 

commonalities in all new development.  While 

Regional Board staff participated in an advisory 

role for the SAMP process, the Regional Board 

addresses dredge and fill impacts to waters of 

the United States that require a federal permit by 

issuing individual 401 Water Quality 

Certifications, pursuant to Section 401 of the 

Clean Water Act.  As such, these findings are 

not included in the Tentative Order.
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221 10 LID F.1 The proposed development project critetia and 

requirements contained in Section F.l (i.e., 

Sections F.l(c), F.l(d)(4), and F.l.(h)(6») do not 

provide for Projects that have addressed these 

requirements through the development and 

application of basic principles of hydrology and 

geomorphology at the sub-watershed and 

watershed scale. For example, the first LID 

BMP on page 26 of the Revised Tentative 

Order states "Conserve natural areas, including 

existing trees, other vegetation and soils". In 

our case, this LID BMP has been accomplished 

at the watershed scale resulting in 20,868 acres 

of RMV lands that will be preserved as open 

space (including all main stem creeks) and 

dedicated to a Habitat Reserve over time. Table 

1 (attached) takes each Site Design BMP, 

Buffer Zone and Infiltration and Groundwater 

Protection requirement from this section and 

illustrates how this has been achieved at the 

watershed and sub-watershed scale on RMV. 

Additionally, an excerpt from the WQMP that 

summarizes the Watershed Planning Principles 

and approaches taken by RMV to implement 

these principles is provided in Attachment 1.

Because of the protections to water quality and 

water bodies achieved through watershedbased 

projects such as the Ranch Plan, the Regional 

Board should define Watershed Planning as an 

alternative and co-equal approach to the project-

specific requirements as follows:

Suggested Language Insert for the Tentative 

Order Section F. 1.(c) (p. 27):

Suggest insetiing the following new item (8) to 

Section F.l.(c):

"Alternative Performance Critetia for 

Watershed-Based Projects. Where a Project has 

been prepared using watershed and/or sub-

watershed based water quality, hydrologic, and 

fluvial geomorphologic planning principles that 

meet the intent of the criteria and reguirements 

of this Order, such standards shall govern 

review of Projects with respect to Section F.l.of 

this Order and shall be deemed to satisfy this 

Order's requirements for LID/site design, buffer 

zone, infiltration and groundwater protection 

standards, source control, treatment control, 

and hydromodification control standards."

We agree with the commenter on the importance 

of watershed and sub-watershed based planning 

and development to protect water quality.  The 

Tentative Order's requirements have been 

changed to allow regional LID treatment 

approaches.
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222 11 General General As described in the Little Hoover Commission 

Report (January 2009), policies developed on a 

Regional Water Quality Control Board 

(Regional Board) by Regional Board basis 

result in ineffective and inefficient stormwater 

programs. The Little Hoover Commission 

Report specifically

states:

The Commission found a critical need for a 

more unified regulatory agency that has clear 

priorities and procedures that can be 

implemented throughout the state. While 

current statutes give the State Water Resources 

Control Board ample authority to direct the 

nine Regional Water Quality Control Boards, in 

practice the regional boards are too 

independent, with differing policies and 

processes on even some of the most

important statewide issues. (Page 93)

Many of the Findings and Provisions set forth 

in the Draft South OC MS4 Permit represent 

significant shifts in policy on issues that are of 

statewide importance. Several of these are 

identified herein and as described are 

inconsistent with the Federal Regulations, State 

policy as established by the State Water 

Resources Control Board (State Board), and/or 

current statewide practices and understanding. 

Such significant changes in policy related to the 

administration and implementation of the 

NPDES Phase I MS4 stormwater permit 

program should be addressed by the State 

Board, through the development of a statewide 

policy and should not be independently 

implemented by the San Diego Regional Board.

Please see comment #24 regarding consistency 

on a statewide level.
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223 11 NEL B The NPDES Phase I MS4 permits issued in 

California since 1990 have reflected a clear 

understanding that Clean Water Act (CWA) 

section 402(p)(3)(B)(iii), which defines that the 

"discharge of pollutants" must be reduced to the 

Maximum Extent Practicable (MEP), also 

applies to the discharge of pollutants that may 

exist in non-stormwater. This understanding 

reflects the reality that, although the discharge 

from a MS4 may constitute a point source to 

the receiving water, the sources of the 

pollutants are often "non-point" in nature. 

Additionally, unlike industrial wastewater 

discharges, pollutants that may be in both wet 

and dry weather runoff are not under the direct 

control of the MS4 Permittees and cannot 

practicably be regulated or eliminated as 

though this were the case.  Dry weather non-

point source discharges can be described as 

akin to other property related land use 

violations - on a long-term basis they can be 

managed, but never eliminated. The Draft 

South OC MS4 Permit proposes to re-define the 

performance standards, and exclude non-

stormwater from being subject to the MEP 

performance standard and require strict 

prohibition similar to an industrial wastewater 

discharge. Implementing MS4 permit 

provisions that deviate from the MEP 

performance standard should not be made at the 

discretion of Regional Board staff.  If the 

Regional Board believes that such a shift in 

policy or standard is necessary, the Regional 

Board should pursue a statewide policy through 

the State Board. Not doing so continues to 

impose inconsistent and ineffective regulations 

upon the regulated community, an outcome 

which was criticized in the Little Hoover 

Commission report.  Additionally the strict 

prohibition of non-stormwater discharges as 

required in the Draft South OC MS4 Permit is 

contrary to the Final Phase I Regulations, 

55FR222, on Page 48037 which state:

EPA is clarifYing that section 402(P)(3)(b) of 

the CWA (which requires permits for municipal 

separate storm sewers to 'effectively' prohibit 

non-stormwater discharges) does not require 

permits for municipalities to prohibit certain 

discharges or flows of non-stormwater to waters 

of the United States through municipal separate 

storm sewer systems in all cases. Accordingly 

122.26(d)(2)(iv)(B)(l) states that the proposed

management program shall include: "A 

description of a program including inspections, 

to implement and enforce an ordinance, orders 

or similar means to prevent illicit discharges to 

the municipal separate storm sewer system. "

As clearly stated in the regulations, the 

'effective' prohibition of non-stormwater 

discharges does not require 'strict' prohibition, 

but rather a management program focused on 

prohibiting illicit discharges to the MS4 

system. Further, the clear intent of the Federal 

regulations is that only those exempted non-

stormwater discharges that are found to be 

illicit discharges be managed. It was not 

expected that whole classes of exempted 

discharges would be prohibited.

Please see response to Comments 39, 43, 44, 52, 

and 77.
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224 11 Overirrigation B The Draft South OC MS4 Permit removes 

landscape irrigation, irrigation water and lawn 

watering (collectively, "irrigation runoff') from 

the list of conditionally-exempted discharges.  

Regional Board staff has asserted that data 

submitted by the Orange County MS4 

Permittees supports this action.  However, the 

Orange County MS4 Permittees do not draw 

the same conclusions from their data. In any 

case, the data leading to the Regional Board's 

conclusion is specific to Orange County, and as 

such, incorporation of a similar requirement in 

Riverside County would be inappropriate and 

unwarranted.  Nevertheless, the Riverside 

County Permittees have identified the following 

issues with the approach the Regional Board is 

taking in the prohibition of irrigation runoff.

This Tentative Order applies to South Orange 

County.  The applicability of removing the 

exemption for Riverside County is best 

addressed at the time of reissuance of the permit 

for their region.

Please see response to Comments 28, 52, 75, 77, 

and 174.

Furthermore, the Federal Register (55 Fed Reg 

48037) clearly states that "the Director may 

include permit conditions that either require 

municipalities to prohibit or otherwise control 

any of these types of discharges where 

appropriate."

225 11 Overirrigation B At the May 6th public workshop Regional 

Board staff stated that their "hands were tied" 

and that the Regional Board is "required" to 

prohibit discharges of irrigation runoff. On the 

contrary, when conditionally exempt discharges 

are determined to be a source of pollutants to 

receiving waters, there is no requirement that 

they be outright prohibited.  Both the Final 

Phase I Rule V.55 No. 222, page 48037 and 

40CFR 122.26 (d) (2) (iv) (B) (I) clearly state 

that these "non-stormwater discharges or flows 

shall be addressed (emphasis added) where 

such discharges are identified by the 

municipality (emphasis added) as sources of 

pollutants to waters of the United States." 

Finding C.14 in the Draft South Orange County 

MS4 Permit inappropriately adds onto this 

language by stating that "Exempted discharges 

identified as a source of pollutants are required 

to be addressed through prohibition. The term 

'addressed' does not implicate nor require 

prohibition, but instead, and as described in the 

above referenced final rule, should consist of a 

"program, including inspections, to implement 

and enforce an ordinance, orders or similar 

means to prevent (the discharge) to the 

municipal storm sewer." The Federal 

regulations clearly do not require the 

prohibition of irrigation runoff and as such (and 

not withstanding the other comments herein on 

this matter) the language in Finding C.14 

should be removed.

The Regional Board maintains that exempted 

non-storm water discharges that are identified as 

a source of pollutants are to be "addressed" via 

effective prohibition.  Please see response to 

Comments 52 and 77.

The reference from 40 CFR 122.26(d)(iv)(B) 

reads as follows:

"A description of a program, including a 

schedule, to detect and remove (or require the 

discharger to the municipal separate storm sewer 

to obtain a separate NPDES permit for) illicit 

discharges and improper disposal into the storm 

sewer.  The proposed program shall include: 

(1) A description of a program, including 

inspections, to implement and enforce an 

ordinance, order or similair means to prevent 

illicit discharges to the municipal separate storm 

sewer system; this program shall address all 

types of illicit discharges, however the following 

categories of non-storm water discharges or 

flows shall be addressed where such discharges 

are identified…"

The Regional Board maintains that exempted 

discharges that are identified as a source of 

pollutants are to be prohbited and subsequently 

addressed by the Copermittees as illicit 

discharges.
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226 11 Overirrigation B An MS4 Permittee's ability to eliminate 

irrigation runoff as required in the Draft South 

OC MS4 Permit is akin to any government's 

ability to eliminate crime or homelessness.  It is 

something that can be managed, but never 

eliminated.  In the April 3rd Public Workshop, 

Regional Board staff stated that they intend to 

use discretion when enforcing this permit 

provision, and not necessarily enforce it in 

every instance, pending a determination by 

Regional Board staff as to whether reasonable 

controls had been implemented.  This statement 

reveals that even San Diego Regional Board 

staff does not believe that an outright 

prohibition of irrigation runoff is reasonable or 

enforceable.  Yet, the Draft South OC MS4 

Permit includes findings and provisions that 

would nevertheless put the MS4 Permittees in 

unavoidable non-compliance and subject to 

citizen suits for noncompliance under the Clean 

Water Act.  It is the responsibility of the 

Regional Board to develop permits that have 

clear and attainable requirements.

A programmatic approach to addressing non-

point sources of pollution (instead of 

prohibition) is especially appropriate in the case 

of irrigation runoff, where outright prohibition 

would effectively require the MS4 Permittees to 

commit significant financial and staffing 

resources in tracking down and enforcing 

against every potential source of irrigation 

runoff including broken sprinklers, 

overspraying nozzles, inappropriately set 

residential sprinkler timers, etc. The language 

in the Draft South OC MS4 Permit should 

instead be revised to promote control of 

irrigation runoff through various programs such 

as public education and cooperative programs 

with water purveyors, rather than 

inappropriately prohibiting this discharge.  

Despite implementation of an extensive and 

expensive program to attempt to enforce a 

prohibition on irrigation runoff, it is unlikely 

that such a program could ever be successful in 

completely eliminating this discharge, again 

resulting in unavoidable non-compliance. 

Additionally, when evaluating the economic 

considerations of a strict prohibition of 

irrigation runoff, implementation of such a 

program would provide little benefit to 

designated beneficial uses relative to the 

significant costs that would be required.

The Permit writers and the Orange County 

Permittees should be working together to define 

appropriate county-specific programs that can 

be written into the Draft South OC MS4 Permit 

to address this issue.

Please see response to Comments 39, 42, 43, 44, 

159 and 160.  

To be clear regarding enforcement, the Regional 

Board's goal is to enforce any alleged violation 

of the Permit that they identify.  The Regional 

Board, however, has the discretion to choose the 

level of enforcement befitting the nature and 

extent of the violation and the limited resources 

available to respond.  Violation of this discharge 

prohibition would be handled simliarly to any 

other violation of permit provisions.  The permit 

does not dictate to the Copermittees the manner 

of compliance with the prohibition.  The 

proposed changes simply remove the exemptions 

against the prohibition.  It will be up to the 

Copermittees to determine the manner of 

compliance, types of new ordinances needed and 

programs necessary to comply with the 

discharge prohibition.
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227 11 Urban Runoff General Through Finding C.2 and removal of references 

to 'urban' runoff, the Draft South OC MS4 

Permit makes the Permittees responsible for 

exceedances of water quality standards 

irrespective of the source and manner of 

discharge. While MS4 Permittees have 

successfully developed and implemented 

effective programs to control sources of 

pollution under their jurisdiction, typically 

there are entities within a watershed over which 

the Permittees have no authority/ability to 

regulate, including:

• Tribal entities

• Federal installations

• State facilities

• Agricultural operations

Additionally, some pollutants discharged from 

natural sources and conserved lands can cause 

MS4 discharges to exceed water quality 

standards. Identification and characterization of 

the sources of these natural loads is often 

beyond the technical and fiscal resources of the 

MS4 Permittees.

Despite the inability of MS4 Permittees to 

regulate the quality of discharges from these 

sources, the California Rule establishes that if 

any of these lands are upstream of lands under 

the jurisdiction of the Permittees, the Permittees 

must accept tributary flows from these areas, 

and these flows and any pollutants contained 

therein will inevitably enter the Permittees' 

MS4. The Draft South OC MS4 Permit 

stipulates that in the event these flows 

contribute pollutants that cause or contribute to 

an exceedance of water quality standards in 

receiving waters, the Permittees will be held in 

violation despite the fact that they have no 

regulatory authority to control these sources.

In contrast, State law specifically grants the 

Regional Board responsibility and authority to 

directly regulate the discharges from the entities 

not under the jurisdiction of the MS4 

Permittees and has the responsibility to correct 

water quality standards to accommodate 

background pollutant concentrations from 

natural sources. The USEPA has authority to 

regulate Federal facilities and tribal entities not 

under the jurisdiction of the Regional Board. It 

is inappropriate for the Regional Board to 

attempt to transfer the responsibilities of the 

Regional Board and the USEPA to MS4 

Permittees, and hold them responsible for the 

actions of dischargers over which they have no 

jurisdiction.

Please see the response to Comment No. 47.  In 

addition, since the Copermittees own and 

operate their MS4s, they cannot passively 

receive discharges from third parties (Federal 

Register 68766).

Having the legal authority to terminate a storm 

water discharge to the MS4 can be a powerful 

tool for the Copermittees to effectively control 

those storm water discharges and to compel 

implementation of best management practices 

(BMPs) from various entities.  Commenters cite 

this discussion as requiring Copermittees to 

terminate or cut-off access by various third 

parties to their MS4, which could lead to 

unintended damage from flooding.  The Fact 

Sheet, however, clearly explains that the 

development and implementation of a 

comprehensive BMP-based program is 

appropriate for controlling the contribution of 

pollutants into the MS4 system. Preventing or 

terminating access of pollutants to the MS4 is 

one of the BMPs that must be available for the 

Copermittees to use at their discretion.
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228 11 Urban Runoff Finding The Riverside County Permittees generally 

support the proposed addition of Section D.4 to 

the Draft South OC MS4 Permit in the tentative 

updates dated May 5, 2009, which clarifies that 

the intent of the permit is not to regulate natural 

sources and conveyances. However, the 

subsequent requirement to demonstrate that the 

likely and expected cause of the exceedance is 

non-anthropogenic in nature can be difficult 

and expensive for some constituents (i.e., pH, 

total dissolved solids, total suspended solids, 

metals, bacteria, etc.). In order to adequately 

demonstrate this, MS4 Permittees would be 

obligated to spend a significant amount of 

resources for each exceedance, even when the 

source of the exceedance may be found to be 

from natural sources or sources that have 

otherwise not been adequately regulated by the 

Regional Board or USEPA under existing or 

needed permits. This difficulty is also reflected 

in our comments below pertaining to the 

applicability of Water Quality Based Effluent 

Limits in stormwater permits.

The referenced finding was removed from the 

Tentative Order following discussion with the 

interested stakeholders.  Where an MS4 system 

receives runoff from natural areas, the MS4 

system unnaturally converts the discharge from a 

non-point source to a point source discharge.  

The MS4 system does not allow for natural 

infiltration and attenuation of pollutants and 

could concentrate pollutants at the discharge 

point to ultimately cause an exceedance of water 

quality standards.  The finding is not found in 

the MS4 permit adopted for San Diego County.

229 11 NEL C The Panel of Experts commissioned by the 

State Board to determine the appropriateness 

and applicability of numeric effluent limits to 

stormwater discharges (hereinafter referred to 

as the Blue Ribbon Panel), stated in their 2006 

Report: "It is not feasible at this time to set 

enforceable numeric effluent criteria for ... 

urban discharges". Despite and contrary to the 

recommendations of this State Board-

commissioned report, the Regional Board staff 

has proposed Water Quality Based Effluent 

Limits (WQBELs) as both Wet Weather and 

Dry Weather Compliance metrics in the Draft 

South OC MS4 Permit.  The Riverside County 

Permittees object to the use of WQBELs as 

compliance objectives in MS4 permits for the 

same reasons as presented in that report, and 

due to the distributed (non-point) and quite 

often random nature of the source(s) of the 

pollutants of concern.  As stated previously, the 

Riverside County Permittees have significant 

concern where the Draft South OC MS4 Permit 

departs from current State policy.  Inasmuch as 

Regional Board staff has indicated their intent 

to use the South OC MS4 Permit as a model for 

the MS4 permit to be issued to Riverside 

County, the Riverside County Permittees 

proactively outlined more appropriate approach 

for Municipal Action Levels in their January 

2009 ROWD that warrants consideration in the 

development of their MS4 permit.

Please see response to Comment 25 and 33.
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230 12 Finding Finding Change [Finding C.1] to:

"may" contain waste

This comment was addressed in the July 2007 

response to comments.  It says:

"The Findings are appropriately supported and 

have not been revised.  Finding C.1 states that 

“runoff contains waste.”  This was supported in 

State Water Board Order WQ 2001-15, which 

reviewed the previous San Diego County MS4 

Permit (Regional Board Order No. R9-2001-01). 

Discharges from MS4s to receiving waters are 

considered point source discharges to be 

regulated by NPDES requirements. Finding C.3 

notes that discharges from MS4s may cause or 

threaten to cause conditions of pollution, 

contamination, or nuisance. The Fact Sheet 

relies on national and local water quality studies 

to support this conclusion.

"Clearly, not all storm water discharged from 

MS4s is waste. Much of it is precipitation.  That 

storm water, however, can pick up waste and 

pollutants along its path to and through the 

MS4. The Copermittees must ensure 

implementation of storm water BMPs to limit 

the amount of pollution that is discharged with 

the precipitation from the MS4s. Limited storm 

water monitoring conducted by the Copermittees 

demonstrates this, and the Tentative Order 

includes requirements to conduct storm water 

monitoring at storm drains to better assess the 

conditions (Attachment E). Runoff also includes 

dry-weather discharges. In southern Orange 

County, dry-weather runoff has been 

increasingly monitored under the existing MS4 

Permit. The data demonstrates significant 

amounts of pollution that cannot be attributed to 

nonanthropogenic sources."

231 12 Finding Finding Table 2a says "Aliso Creek uses the term 

"toxicity."

Specify what kind of toxicity?

Aliso Creek is 303(d) listed for toxicity.  

Listings for toxicity are based on the evaluation 

of data from required MS4 monitoring, SWAMP 

monitoring and any other applicable data 

source.  The Regional Board evaluates any acute 

and chronic effects on organisms (e.g. Hyalla 

azteca) and compares sampling data to LC50 

values, controls, etc. to determine toxicity.

232 12 Finding Finding Finding says: "Municipal storm 

water...discharges are likely to contain.. ."

Change to:

"may" contain

Please see response to Comment  No. 230.

233 12 Finding Finding Discharges exempted are still required to be 

addressed through prohibition if they are 

identified as a source of pollutants. If specific 

types of discharges are known to be a source of 

pollutants and contribute to the degradation of 

water quality, they should not be exempt.

The finding should state that discharges 

identified as asource of pollutants should be 

addressed and not include discharges that are 

known sources of pollutants as exempt.

Finding C.14 has been clarified to prevent 

confusion.

234 12 Finding Finding Non-storm water discharges...are to be 

effectively prohibited…

Prohibiting flow will dry up wetlands; violation 

of US Army Corps of Engineers permit

The Clean Water Act requires non-storm water 

discharges to be effectively prohibited (402(p)).  

It is unclear how the prohibition of non-storm 

water discharges will violate a US Army Corps 

of Engineers permit.
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235 12 MAL Finding Basing MALs on nationwide MS4 data is not 

appropriate for this region.

Please see response to Comments Nos. 37 and 

90 as the MALs have been updated to reflect 

regional data.

236 12 WURMP Finding This is a very important finding that should be 

kept within the permit as finalized and should 

be included in future MS4 permits throughout 

the region.

Change to: "Watershed management of runoff 

does not require Copermittees to expend 

resources outside of their jurisdictions".

The proposed change is already in the March 13, 

2009 Tentative Order and has been present since 

the release of Tentative Order R9-2007-002.

237 12 unfunded mandate Finding Finding claims that the permit is not an 

unfunded mandate with one reason listed as 

"the local agency...[has] the authority to levy 

service charges, fees, or assessments sufficient 

to pay with this Order."

The finding should acknowledge that under 

State law, local agencies cannot levy 

assessments or property related fees without a 

majority vote of the affected electorate or 

affected property owner.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.The 

commenters request to identify the existing State 

law is superfluous because it only addresses one 

avenue for the Copermittee to raise funds.  The 

fact sheet demonstrates that numerous activities 

contribute to the pollutant loading in the 

municipal separate storm sewer system.  Local 

agencies can levy service charges, fees, or 

assessments on these activities, independent of 

real property ownership. (See, e.g., Apartment 

Ass’n of Los Angeles County, Inc. v. City of Los 

Angeles (2001) 24 Cal.4th 830, 842 [upholding 

inspection fees associated with renting 

property].)  The ability of a local agency to 

defray the cost of a program without raising 

taxes indicates that a program does not entail a 

cost subject to subvention. (County of Fresno v. 

State of California (1991) 53 Cal.3d 482, 487-

488.)

238 12 unfunded mandate Finding Finding E.6 states one reason why the permit is 

not an unfunded mandate is that the 

copermittees have "requested permit coverage... 

in lieu of numeric restrictions on their 

discharges." Yet MALs are a condition imposed 

within this permit and the technical fact sheet 

in the discussion of finding D.1.h confirms that 

MALs are a form of numeric limits

If MALs remain a requirement, the finding 

should not be made that this permit does not 

constitute an unfunded mandate.

This language for the Tentative Order has been 

changed to reflect that the language applies to 

numeric limitations for discharges of storm 

water from the MS4.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

239 12 General General All references to human health need to be 

removed

This is not a public health permit

Within the San Juan Hydrologic Unit for 

Southern Orange County where the 

Copermittees MS4s discharge, all inland surface 

waters and coastal receiving waters have been 

designated as having or the potential to have the 

Contact Water Recreation 1 beneficial use per 

the San Diego Basin Plan.  This beneficial use 

includes uses of water for recreational activities 

involving body contact with water, where 

ingestion of water is reasonably possible.  These 

uses include, but are not limited to, swimming, 

wading, water-skiing, skin and SCUBA diving, 

surfing, white water activities, fishing or use of 

natural hot springs.  To protect this beneficial 

use,  the Tentative Order appropriately 

references public health.
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240 12 NEL C Table 3: MBAS, all metals

MBAS AL is lowered. Metals #'s are not 

correlated to a hardness... how to intepret this?

The Tentative Order updates includes chages to 

metal criteria according to receiving water 

hardness per the Policy for Implementation of 

Toxics Standards for Inland Surface Waters, 

Enclosed Bays, and Estuaries of California..

241 12 MAL D This section is not consistent with D.1.h and 

the discussion of the finding in the 

Supplemental Fact Sheet.

The fact sheet states "Compliance with MAL 

levels is considered at least compliant with the 

Maximum Extent Praticable (MEP) regulation 

for storm water" and explains why "MALs have 

been determined to be the appropriate 

regulatory measurement of achieving the 

[MEP]."

Permit section D.3 should be revised to state 

"compliance with MAL levels is considered 

compliant with MEP."

Please see response to Comment 33.

It is important to note that MAL monitoring 

results which do not exceed MALs do not create 

a presumption that MEP is being met, nor does 

it exempt Copermittees from implementing other 

programs and requirements under the Tentative 

Order.

242 12 unfunded mandate D The finding states one reason why the permit is 

not an unfunded mandate is that the 

copermittees have "requested permit coverage... 

in lieu of numeric restrictions on their 

discharges." The technical fact  sheet in the 

discussion of finding D.1.h confirms that 

MALs are a form of numeric limits.

Remove the requirement for MALs, a form of 

numeric limits.

Please see response to Comment 33.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

243 12 SUSMP F.1 An NPDES permit should address pollution of 

surface waters  and clarify what level of effort 

is considered  MEP. Pest control is handled by 

other regulations.

Remove

The Regional Board received comments from 

the Orange County Vector Control District on 

the 2007 draft of the Tentative Order.  When not 

properly designed or maintained, certain BMPs 

implemented or required by municipalities for 

runoff management may create a habitat for 

vectors.  Post construction BMPs must not be a 

nuisance to the public; therefore, it is 

appropriate that the BMPs be designed to 

prevent vector issues.  The Tentative Order 

includes universal requirements to address 

vectors rather than prescriptive requirements, 

because the specific requirements are more 

appropriately applied by local vector control 

agencies.

244 12 LID F.1 It is very challenging to incorporate LID when 

widening  public roads. Allowance for building 

BMPs in roadways outside of the project 

footprint would allow for more  successful 

implementation of LID in context of the  

watershed.

Provide more latitude for applying the LID 

substitution program to roads, highways and 

freeways, with measures to ensure that the 

substitution attains equivalent water quality 

benefit.

The Tentative Order's requirements for low 

impact development have been modified to be 

consistent with Region 8's recently adopted MS4 

permit for North Orange County.  The 

substitution program is to be developed by the 

So. Orange County Copermittees.
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245 12 Hydromod F.1.h Requiring all PDPs to achieve less than 5% EIA 

may be  infeasible, particularly if the definition 

of a PDP includes redevelopment of an existing 

roadway.  Also, requirements for a mandatory 

maximum EIA tend to be counter to smart 

growth goals which are a better approach when 

viewed at the watershed level.

Either remove the requirement since LID 

requirements already exist in the permit, or 

provide more allowance for determining 

feasibility and allow

exceptions for projects that are consistent with 

a smart growth master plan.

The Regional Board has removed the language 

requiring maximum 5 percent EIA from the 

interim hydromodification requirements.  Please 

see section F.1.d.(4) of the Tentative Order for 

LID requirements.

246 12 Hydromod F.1.h Allowance for in-stream controls is appropriate 

but need to provide more clarification on what 

is meant by  requirements "geomorphically 

referenced channel design techniques."

Provide additional clarity.

The above referenced term has been deleted 

from the Tentative Order.

247 12 Hydromod F.1.h. Requiring curve hydrograph matching and less 

than 5% EIA and LID, seems redundant. If a 

project applicant significantly demonstrates 

hydrograph matching and includes LID where 

appropriate according to the site specific 

feasibility study, then that should be sufficient.  

For small projects it may be more effective to 

allow the applicant to incorporate a specified 

level of LID instead of hydrograph matching or 

a maximum EIA. Requiring continuous 

simulation modeling would be very 

unreasonable for small projects; therefore the 

nomograph or other simpler methods should be 

offered as an option.

Consider revising interim hydromodification 

requirements based on this rationale.

The Regional Board agrees that both curve-

matching and 5 percent EIA criteria are 

redundant.  The EIA discussion has been 

removed from this section of the Tentative Order.

248 12 WURMP G "Goal ofthe work plan to is to..." 

Typo

The typo has been corrected.

249 12 Existing Development F.3 Establishes deadline for flood control retrofit 

evaluation.

This requirement would require a substantial 

effort on behalf of Copermittees due to the high 

number of these types of structures. Therefore, 

the City suggests a phased or tiered evaluation 

approach be considered.

Comment Noted.  Provision F.3.a(4) shall be 

modified to as follows:

The inventory and evaluation must be completed 

and submitted to the Regional Board in the 

second year Annual Report after issuance of this 

Order.

250 12 Existing Development F.3. Allows for Copermittees to "optimize" their 

municipal sweeping programs based on several 

factors (land type, season, trash pick-up 

schedules, etc.) as opposed to our Permit that 

requires mandatory sweeping frequencies 

dependant on trash volumes. The City views 

this approach as more efficient means of 

conducting its jurisdictional street sweeping 

programs as it affords Copermittees greater 

flexibility in making decisions and the ability to 

tailor fit  solutions based on the often unique 

challenged faced  by Copermittees. The City 

further encourages the Regional Board to apply 

this adaptive approach to  other municipal 

programs as the City feels it would result in 

both more efficient programs and enhanced

compliance.

Comment noted.
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251 12 Existing Development F.3. Sections (a) and (b) are redundant.

The City recommends deletion of section (b) as 

the implementation of the provisions in section 

(a) would maximize pollutant reductions by 

providing greater flexibility to Copermittees to 

manage their programs.

Provision F.3.a.(7)(b) has been retained within 

the Order.  Please note that as an illicit discharge 

into the MS4, sewage infiltration is to be 

eliminated, not reduced (please see response to 

Comment 39).  40 CFR 122.26(d) requires that 

Copermittees use controls, as necessary, to limit 

the infiltration of sewage into the MS4 system.  

As an illicit discharge, it is expected that these 

controls will prevent and eliminate infiltration 

and seepage from the sanitary sewer.  The 

controls listed under section (b) are BMP 

measures that currently should be a part of the 

Copermittees IC/ID program to prevent and 

eliminate illicit discharges.  It is unclear how 

deletion would provide greater flexibility, as 

Copermittees are already required to implement 

these BMPs.

252 12 Existing Development F.3. Permit adds new subheading text "Added 

"ESAs and 303(d) Listed Waterbodies' 

Recommend support of this provision since it's 

already in our permit, but the Orange County 

Permit just places more attention to these two 

waterbodies.

Development and urbanization especially 

threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a 

RARE beneficial use (supporting rare, 

threatened or endangered species) and CWA 

303(d)-impaired water bodies. Such areas have a 

much lower capacity to withstand pollutant 

shocks than other areas. In essence, sites and 

sources that are ordinarily insignificant in 

impacting the environment may become 

significant in a particularly sensitive 

environment. Therefore, additional control to 

reduce pollutants from new and existing 

development and commercial/industrial sites and 

sources may be necessary for areas adjacent to or 

discharging directly to an ESA.

ESAs are defined in the Order as

“Areas that include but are not limited to all 

CWA Section 303(d) impaired water bodies; 

areas designated as Areas of Special Biological 

Significance by the Basin Plan; water bodies 

designated with the RARE beneficial use by the 

Basin Plan; areas designated as preserves or 

their equivalent under the Natural Communities 

Conservation Program within the Cities and 

County of Orange; and any other equivalent 

environmentally sensitive areas which have been 

identified by the Copermittees."

253 12 Existing Development F.3.b. Deleted "as necessary to comply with this 

Order."

Recommend that this text be included in this 

provision in order to provide flexibility. Our 

permit has this text in the same provision.

Comment noted.  Presence or absence of the 

language does not reduce the Copermittee's 

flexibility to comply with this Order.  No change 

to the permit is made at this time.

254 12 Existing Development F.3.b Other sites and sources with a history of 

unauthorized discharges. 

This will add an unknown number to the 

inventory.

Provision F.3.b.(1)(a)(i)[z] is listed so that a 

Copermittee does not exclude a site or source 

from their inventory just because the category 

has not been listed in [a] throuhg [y].  This 

subprovision also further refines the scope of 

what is expected by the included language "with 

a history of un-authorized discharge to the 

MS4."  Therefore, no changes to the Tentative 

Order are made.
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255 12 Existing Development F.3.b Permit requires, besides implementing BMPs 

design and implementation, that additional 

measures be based on inspections, incident 

responses, and water quality data.  This is a 

new language provision, which is not in our 

Permit. 

Recommend support of this provision because 

it provides guidance on how to design 

"additional measures."

Provision  F.3.b(2)(d) is a straight forward 

requirement that directs Copermittee's to 

implement BMPs at commercial or industrial 

facilities or require facility owner/operators to 

implement previously designated BMPs at the 

facilities to reduces discharges of storm water 

pollutants from the MS4 to the MEP, and 

prevents discharges from the MS4 from causing 

or contributing to a violation of water quality 

standards.  "Additional measures" are those 

BMPs or other measures that when implemented 

(as seen/learned during past inspections or past 

implementation history ) are successful in 

reducing discharges of storm water pollutants to 

the MS4 to the MEP, and preventing discharges 

from the MS4 from causing or contributing to a 

violation of water quality standards.  No change 

to the permit is warranted.

256 12 Existing Development F.3.b This provision is in our permit but as a 

standalone provision - "Regulation of Mobile 

Businesses." Draft Orange County Permit 

transfers this provision to the BMP subsection.  

Recommend support of this provision, since it's 

currently in our permit, and it appears the 

transfer is intended to place more attention on 

BMP

implementation for this business type.

The Regional Board notes the City of San 

Diego's support for this provision.  Provision 

F.3.b.(3) requires each Copermittee to develop 

and implement a program to reduce the 

discharge of pollutants from mobile businesses 

to the MEP. Mobile businesses are service 

industries that travel to the customer to perform 

the service rather than the customer traveling to 

the business to receive the service.  Examples of 

mobile businesses are power washing, mobile 

vehicle washers, carpet cleaners, port-a-potty 

servicing, pool and fountain cleaning, mobile pet 

groomers, and landscapers. These mobile 

services produce waste streams that could 

potentially impact water quality if appropriate 

BMPs are not implemented.  Order No. R9-2002-

01 also requires BMP implementation for certain 

mobile businesses (e.g., mobile vehicle washing 

and mobile carpet cleaning). The requirements 

of Order No. R9-2009-0002 are not significantly 

different from the existing requirements. The 

Order specifies mobile businesses for special 

attention based on reports from the Copermittees 

that mobile businesses have been difficult to 

control with existing programs.

Mobile businesses present a unique difficulty in 

storm water regulation. Due to the transient 

nature of the business, the regular, effective 

practice of unannounced inspections is difficult 

to implement. Also, tracking these mobile 

businesses is difficult because they are often not 

permitted or licensed and their services cross 

Copermittee jurisdictions. Mobile businesses 

that operate within a municipality may be based 

in another municipality or even outside the 

Region. The Order takes into account the 

difficulties in regulating mobile businesses. 

Because BMPs have been developed already, but 

communication with mobile businesses may be 

difficult, the Order provides broad flexibility to 

the Copermittees for developing a targeted 

program within the Commercial portion of each 

JURMP.
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257 12 Existing Development F.3.b Permit contains a new reporting requirement. 

The Copermittee will be mandated to notify the 

Regional Board of any facilities with potential 

SW violations prior to the rainy season. 

Recommend deletion of this provision; already 

provide this information in our JURMP annual 

report and periodic reports to the Regional 

Board.

No modification to the Order is made.  Provision 

F.3.b(4)(b) is the standard requirement to report 

non-compliant sites to the Regional Board and is 

consistent with the reporting requirements of 

Provision K.  The section provides more specific 

reporting requirements to enable the Regional 

Board to evaluate and prioritize inspections.  

Since the Annual JRMP is submitted to the 

Regional Board on or before September 30 prior 

to the wet season (October 1 - April 30) this 

requirement is not duplicative.  Language has 

been added to clarify that the information may 

be provided in the JRMP. Please also see 

response to Comment No. 178.

258 12 Existing Development F.3.b Annually notify the Regional Board, prior to 

the commencement of the wet season of all 

Industrial Sites with potential violations of the 

General Industrial Permits.

Recommend deletion of this provision. This is 

an extra reporting requirement. We already 

report this to the Regional Board in our Annual 

report as well as throughout the year as 

inspections occur.

Please see response to Comment 257.

259 12 Existing Development F.3.b  At a minimum 20 percent of sites inventoried 

are to be inspected (excluding mobile sources 

and food facilities) must be inspected each 

year. 

Recommend deletion of this provision. This 

lowers the percentage of inspections but does 

not give credit for inspecting food facilities to 

meet the 20% inspections. Food facilities must 

still be inventoried and included in the overall 

number that is used to calculate the 20%. This 

would result in us inspecting approx. 50% of 

our inventory every year (-10,000/year).

Provision F.3.b.(1) requires a Copermittee to 

establish an inventory of commercial 

sites/sources that could contribute a significant 

pollutant load to the MS4.  Eating or drinking 

establishments, including food markets, are 

listed as commercial site/sources to be included 

within an inventory.  Provision F.e.b.(4)(c) 

describes the frequencies by which a Copermitte 

must inspect those facilities on the inventory 

excluding mobile sources and food facilities, 

therefore a Copermittee would subtract the 

number of food facilities, mobile automotive 

washing, and mobile carpet cleaners from their 

inventory before taking 20 percent to determine 

the number of inspections required each year.  

The intent of Provision F.3.b(4)(c) is to give the 

Copermittee flexability to inspect the top 20 

percent of their worst commercial / industrial 

sites for storm water violations each year.  The 

requirement is flexible such that the facilities 

that are included in that 20 percent may change 

from year to year.  Inspection requirement for 

food facilities is covered under Provision 

F.3.b(4)(d).

260 12 Existing Development F.3.b Each food facility must be inspected annually

This dramatically increases the number of 

inspections required.

No change is made to Provision F.3.b.(4)(d).  

Restaurants are potential significant sources of 

storm water pollutants therefore, inspection of 

their business practices as they impact storm 

water are necessary.  To be efficient, Code 

enforcement officers trained in multiple 

disciplines may be able to visit a restaurant and 

inspect under multiple programs.
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261 12 Existing Development F.3.b. Permit requires each food facility to be 

inspected annually. This is a new inspection 

requirement, and will result in a dramatic 

increase to inspection inventory because 

provision requires inspection of each food 

facility annually.  Recommend deletion of this 

provision. Although the data is not in, the 

WURMP inspections program is attempting to 

identify certain food facilities (outdoor eateries 

vs. indoor eateries) which may be more prone 

to pollutant generation. It will not be efficient to 

inspect food facilities that are NOT prone to 

storm water contamination which this provision 

proposes to do by requiring inspection of each 

food facility.

No change is made to Provision F.3.b.(4)(d).  

Restaurants are potential significant sources of 

storm water pollutants therefore, inspection of 

their business practices as they impact storm 

water are necessary.  To be efficient, Code 

enforcement officers trained in multiple 

disciplines may be able to visit a restaurant and 

inspect under multiple programs.

262 12 Existing Development F.3.b Permit adds this new provision "To the extent 

that third part inspections are conducted to 

fulfill requirements of this Order, the 

Copermittee will 

be responsible conducting and documenting 

quality assurance and quality control of 3rd 

party inspections."  This provision provides 

flexibility for the Copermittee  to decide how to 

evaluate and conduct quality assurance of third 

party inspections. Our permit  contains these 

requirements: certification program, inspection 

form templates, etc, which the Orange County 

permit does not contain.

Recommend support of this provision due to 

flexibility

Provision F.3.b.(4)(e) is intended to be flexibile 

in allowing a Permittee more discretion to 

develop its third party inspection program to be 

efficient and effective.  No additional change to 

the language is made at this time.  Please see 

response to Comment No. 135.

263 12 Retrofitting F.3. The first statement says Copermittee must 

"require" retrofits, but subsequent sentence says 

"shall encourage". It is not clear to what degree 

these retrofits are voluntary or mandatory, or 

how many retrofits would be sufficient to 

satisfy the permit conditions. Retrofits are only 

feasible where there is a willingness of property 

owners to participate. Additionally, there will 

be a huge fiscal burden to implement this 

requirement and we think focusing the limited 

resource on implementing LID's in new 

development proiects is alot more efficient.

Recommend deletion of this requirement

The Regional Board has updated language to 

clarify that retrofits are to be done when feasible 

and considered a high-priority. The tentative 

Order has appropriate regulations addressing the 

constraints with retrofitting on privately held 

land.

Please see response to Comments 46, 136 and 

162.

264 12 Retrofitting F.3.d. Depending on the size of the retrofit program, it 

may be challenging for municipalities to 

accommodate the costs of monitoring the 

ongoing maintenance.

Suggest further evaluation of the fiscal effects.

Please see response to Comment Nos. 46, 136, 

162 and 263.
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265 12 WURMP G Permit states that there must be an annual 

assessment of receiving water quality and use 

the information to effectively update BMP 

information and select management practices in 

response to the annual evaluation which is 

based on the annual assessment.  Improvements 

to the receiving waters most likely cannot be 

observed after only a single year of 

implementing a specific BMP or specific suite 

of BMPs. Additionally, for

a number of BMPs, implementation spans more 

than one year between concept and construction.

 

Revise the two sections to allow for longer term 

assessment of the receiving waters for the 

purpose of setting priorities and updating 

BMPs strategies for  each watershed.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring one Watershed Workplan that covers 

the 5 year permit cycle and annual watershed 

review meetings.  If assessment of a BMP 

requires more than one year, the Copermittee 

would report it during the annual watershed 

review meeting within a public setting.  

Assessments taking uncharacteristically long 

periods of time will be closely evalauted by the 

Regional Board and may trigger issuance of 

investigative or cleanup and abatement orders.

266 12 WURMP G The draft Permit states that Copermittees must 

implement and assess activities that improve 

the high priority water quality problems. While 

the City agrees with the intent of this 

requirement, it is important to note that a 

program that is structured in a way that 

mandates implementation of only activities 

guaranteed to be successful will serve as a 

major impediment to innovative approaches 

and ultimately improvements in program 

efficiencies that can lead to superior protection 

and improvement of water quality. This is 

seemingly in conflict with the intent of the 

increasingly complex  effectiveness assessment 

in Section J, which would mandate additional 

layers of assessment as a way of forcing 

program improvements. Incorporating greater 

incentives, rather than additional restrictions to 

watershed activity implementation and 

additional components to effectiveness 

assessment, if structured in away that 

encourages innovation and mandates 

improvements (rather than only mandating 

guaranteed outcomes).  The WRMP section of 

the Permit should be restructured to facilitate 

adaptive management where innovation is 

encouraged and attainment of greater 

efficiencies through program improvements is 

required. For example, Section F.3.a.5 requires 

the  implementation of a municipal street 

sweeping program that optimizes pickup of 

trash and debris.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring one Watershed Workplan that covers 

the 5 year permit cycle and annual watershed 

review meetings.  Annual watershed review 

meetings are required to be appropriately 

noticed and open to the public.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

267 12 WURMP G The Work Plan appears to require the same 

information that the Watershed RMP Annual 

Report requires. 

Remove the requirement of the Work Plan 

entirely or require the Work Plan to be a section 

within the Watershed RMP Annual Report to 

make reporting more efficient.

The WRMP section of the Order has been 

restructured.  Section G has been streamlined 

requiring only one Watershed Workplan that 

covers the 5 year permit cycle and annual 

watershed review meetings.  Annual watershed 

review meetings are required to be appropriately 

noticed and open to the public.
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268 12 WURMP G This requirement conflicts with the Regional 

Board TMDL program. Additionally, there 

appear to be no economic considerations and 

time schedule included in this permit condition.

Remove this requirement due to its duplication 

with the Regional Board's existing TMDL 

program.  Additionally, these programs are very 

costly to

implement in all watersheds every year and 

don't consider using information from one 

watershed across to another watershed. If this 

condition 

remains, it needs to be included in the 

economic analysis.

Provision G.c.(2) has been modified to include 

TMDLs as one of the factors a Copermittee can 

use to identify their highest priority water 

quality problems. If a Copermittee identifies a 

TMDL as their highest water quality problem, 

work on the TMDL can be used towards 

compliance with the requirements of Section G, 

the Watershed Runoff Management Program.  

Efficient use of resources was considered when 

developing section G.  Allowing a Copermittee 

to count the work done on a TMDL as 

compliance with the Watershed component of 

the Order is considerate of the need to use 

resources efficiently.

269 12 TMDL I No need for other enforcement actions inside of 

a permit.

The City questions the need for any additional 

enforcement mechanisms within a permit which 

can apply numeric limits. Recommend removal 

of other enforcement mechanisms from permit.

All references to CDOs and CAOs, in regards to 

TMDL implementation, have been removed 

from the Tentative Order and Fact Sheet.  This 

does not, however, preclude the Regional Board 

from future consideration of the use of these 

authorities to address TMDLs.

270 12 General J Per the definition in Attachment C, 

environmentally sensitive areas include 303(d) 

listed waterbodies. It is therefore redundant and 

inefficient to require  assessment for both 

303(d) waterbodies and for environmentallv 

sensitive areas.

Remove either Section J.1.a(1} or J.1.a(2).

The commenter is correct that Environmentally 

Sensitive Areas (ESAs) do include 303(d) listed 

waterbodies.

The Regional Board, however, does not agree 

that the inclusion of two separate sections is 

redundent.  303(d) listed waterbodies have been 

identified as impaired and, depending upon 

identified impairment sources, require a 

reduction of storm water pollutant loadings to 

the MEP, which may include further 

investigation into sources of pollutants in MS4 

storm water discharges.  This will likely entail 

different measures of assessment as well.  The 

Copermittees may choose to establish different 

priorities under Section J.1.a.1 for 303(d) listed 

waterbodies than under Section J.1.a.2 for ESAs 

due to the impairment.  Furthermore, while 

ESAs do include 303(d) listed waterbodies, 

ESAs also include other waters the Copermittees 

may determine need different types of 

management and measurements of outcome.
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271 12 General J Requires Copermittees to establish annual 

assessment measures for reducing discharges of 

pollutants into 303(d)s and ESAs for all six 

outcome levels, and then annually conduct each 

measure to evaluate its outcome to determine 

effectiveness.  Because Copermittees generally 

implement both larger jurisdictional programs 

and even smaller targeted watershed activities 

at scales larger than individual drainage areas 

of water bodies, the new 303(d) and ESA 

components to the effectiveness assessment 

program would result in a cumbersome  

assessment effort that would result in 

repetitious reporting of assessment information 

for individual water bodies.

It is understood that the fundamental purpose of 

the assessment program is to facilitate 

improvement of Copermittee efforts.  Rather 

that require additional detailed layers of 

assessment that will likely yield proportionately 

little new information, the Permit should be 

restructured to facilitate adaptive management 

where innovation is encouraged and attainment 

of greater efficiencies through 

programimprovements is required. For 

example, see comment regarding Section G.1.e.

The effectiveness assessment states the objective 

for 303(d) listed water bodies as "Reduce 

pollutant loadings" and for ESAs as "Prevent 

MS4 discharges from causing or contributing to 

conditions of pollution, nuisance, or 

contamination."  A separate detail of assessment 

is appropriate for 303(d) listed waterbodies as 

they have already been listed as pollutant 

impaired. The Environmentally Sensitive Areas 

also deserve a specific assessment to preserve 

and restore their unique character.  In this way, 

the high priority water quality issues will receive 

a high level of attention, consistent with USEPA 

and CASQA guidance for prioritization.  The 

Order provides flexibility to establish the actual 

metrics for each assessment outcome level.  The 

Order also provides the Copermittees flexibility 

to develop objectives for the general program 

components based on the CASQA guidance.

272 12 General K Copermittees must include Reporting Checklist 

in each Annual Report (see attachment D for 

details).

This comment is noted.

273 12 Monitoring N Unclear where the samples are to be collected if 

the flow  is diverted away from the outfall 

(Coastal Storm Drain Monitoring). 

State where the samples should be collected. 

(Before the diversion?)

Section 5 of Attachment E: Coastal Storm Drain 

Monitoring has been removed and replaced with 

Regional Bacteria Monitoring.  This new section 

provides flexibility for Copermittees to 

participate in a regional monitoring effort, which 

is expected to reduce cost and redundancy.

274 12 Monitoring N Unclear of the purpose of storm event sampling 

(Coastal Storm Drain Monitoring). Are  there 

action levels or are the results strictly for 

comparison?

State what if any follow-up actions are required 

for storm event sampling.

Please see response to Comment 273.

275 12 Monitoring N Weekly sampling was determined to be 

unnecessary and would be excessive with over 

100 monitoring stations (Coastal Storm Drain 

Monitoring).

Change the sampling frequency to monthly (as 

it is currently).

Please see response to Comment 273.

276 12 Monitoring N Unclear how special investigation stations are 

selected (Coastal Storm Drain Monitoring).

State selection criteria or considerations for 

specialinvestigation stations.

Please see response to Comment 273.
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277 13 General General The current Storm Water Permit for South 

Orange County (Order No. R9-2002-0001) 

imposed a very comprehensive and prescriptive 

set of storm water management and regulatory 

requirements on the City of Laguna Niguel and 

the other Co-Permittees. The Draft Permit 

substantially expands the requirements and 

prescriptions of the Current Permit without 

clear or compelling supportive findings, 

evidence or rationale. As a

general comment, the City believes that the 

Draft Permit remains too prescriptive and limits 

the discretion and flexibility of the City to 

implement storm water management programs 

and practices that are appropriate, sensible and 

practical for our community.

The City requests that the Regional Board 

carefully review and reconsider the new 

requirements of the Draft Permit. Wherever 

possible, maximum storm water management 

and program discretion and· flexibility should 

be left to the Co-Permittees.

MS4 permits become more prescriptive 

following several permit cycles.  The body of 

knowledge and science behind protecting water 

quality increases and therefore, so do the MS4 

requirements.  The Tentative Order has balanced 

the Copermittee's need for flexibility by defining 

the minimum level of requirements through the 

Permit that are necessary to meet the MEP 

standard.

278 13 General General A cursory comparison of the Draft Storm Water 

Permit for South Orange County and the 

Current Storm Water Permit for San Diego 

County reveals material differences and many 

new regulations and requirements that are 

proposed to be imposed on the South Orange 

County Co-Permittees. These include, but are 

not limited to, the following:

• Removal of the word "urban" to describe the 

runoff discharge that is regulated by the Storm 

Water Permit

• Removal of landscape irrigation, irrigation 

water and lawn watering from the categories of 

non-stonn water discharges that are not 

prohibited by the Storm Water Permit

• Establishment of Non-Storm Water Dry 

Weather Numeric Effluent Limits

• Establishment of Stonn Water MuniCipal 

Action Levels

• Implementation of a Retrofitting Program for 

Existing Development

• Requirement to submit a Municipal Stonn 

Water Funding Business Plan

The City requests that the Regional Board cite 

the specific legal authority for the proposed 

inclusion of each of the above-referenced items 

in the proposed Storm Water Permit for South 

Orange County. The City further requests that 

the Regional Board identify the specific water 

quality issues and conditions that differentiate 

South Orange County from San Diego County 

and warrant the imposition of these new and 

different requirements on the South Orange 

County Co-Permittees.

Please see the supplemental fact sheet for the 

specific legal authority.  Please also see 

comment #24 regarding consistency with other 

Permits.
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279 13 LID F.1 The Draft Storm Water Permit imposes 

additional requirements on New Development 

and Significant Redevelopment Projects. The 

current International / National / State 

economic climate suggests that this is a most 

inappropriate time to saddle the development 

community with costly new requirements such 

as Low Impact Development Site Design and 

Treatment Control BMPs, and 

Hydromodification Assessments and

Management Strategies. The City requests that 

the Regional Board carefully review and 

reconsider the necessity, appropriateness and 

timing of these new requirements.

The Copermittees have two years to develop and 

implement the low impact development and 

hydromodification requirements.  It is unclear 

what the economic climate will be in two years.  

Furthermore, USEPA has found that 

implementing low impact development is often 

actually cheaper than conventional storm water 

treatment controls and, in some cases, could 

increase property values.  Low impact 

development measures also address 

hydromodification by retaining onsite the runoff 

flows.

280 13 unfunded mandate General The City believes that many of the 

new.regulations and requirements in the Draft 

Storm Water Permit exceed the requirements of 

the Clean Water Act. As such, these new 

regulations and requirements must be 

considered and evaluated in accordance with 

applicable provisions of the State Porter 

Cologne Act. If such regulations and 

requirements are included in the Final Storm 

Water Permit, the City believes that they would 

constitute unfunded State mandates.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

281 13 Economic General As mentioned above, the imposition of new 

regulations and requirements on the private 

development community could not come at a 

worse time in light of the current economic 

climate. The same can be said about the 

financial impacts of the Draft Storm Water 

Permit on the Municipal Co-Permittees. Many 

of the Co-Permittees are anticipating year-over-

year declines in municipal revenues in 

numerous revenue categories (i.e. Property Tax, 

Sales Tax, Real Property Transfer Tax, 

Planning and Building Fees, Interest Income). 

Yesterday, the Governor proposed a FY 09-10 

State Budget Alternative that may "borrow" $2 

Billion from local government property tax 

revenues for up to three years. Against this 

backdrop, it will be challenging for the Co-

Permittees to maintain current funding levels 

for our existing Storm Water Management 

Programs.

This may be an appropriate time to extend the 

current South Orange County Storm Water 

Permit for an additional 3-5 years without 

burdening the Co-Permittees with new 

requirements and costs. At the very least, the 

Regional Board should make every effort to 

ensure that the new South Orange County 

Storm Water Permit is "cost-neutral" to the Co-

Permittees.

The low impact development and 

hydromodification requirements have been 

modified to be more consistent with Region 8's  

recently adopted MS4 permit for North Orange 

County.  In addition, those programs have two 

years to be developed and implemented.  Please 

see comment #279 for more information.  The 

USEPA conducted a study that in some cases 

LID was actually cheaper than conventional 

treatment technologies and increased home 

values.  The monitoring requirements have also 

be designed to remain cost neutral.  Please see 

response to comment no. 317.
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282 13 Overirrigation B The Draft Storm Water Permit removes 

landscape irrigation, irrigation water and lawn 

watering from the categories of non-storm 

water discharges that are not prohibited. In 

effect, this change requires the Co-Permittees to 

enact and enforce ordinances that prohibit any 

water from leaving private or public property 

and entering the MS4, apparently under a zero-

tolerance standard rather than to the maximum 

extent practicable. The City questions the legal 

authority of the Regional Board to unilaterally 

declare that these categories of urban runoff are 

now to be deemed prohibited discharges. The 

City further believes that these changes will not 

be accepted or tolerated by the general public 

and may compromise continuing public 

education and pollution prevention programs.  

The City requests that the Regional Board keep 

these non-storm water discharges in the non-

prohibited categories.

Please see response to Comment #s 28, 52, 75, 

and 174.  Please also see comment # 77.  Non-

storm water discharges identified as a source of 

pollutants must be addressed under federal law.

283 13 NEL C c. - Non-Stonn Water Dry Weather Numeric 

Effluent Limits

D. - Municipal Action Levels

I. - Total Maximum Daily Loads

The Draft Storm Water Permit proposes to 

incorporate enforceable numeric effluent limits 

at the end of every pipe for both dry weather 

and storm flows for numerous constituents, 

including those subject to TMDLs. Available 

data already suggest that these provisions will 

place the Co-Permittees in immediate and 

continuous violation of the Permit. This 

situation leaves the Co-Permittees responsible 

for greatly expanded monitoring, as well as 

vulnerable to penalties and third-party 

litigation. It is unknown and uncertain whether 

it is technically or economically feasible to 

bring all discharges into full compliance. The 

City believes that these proposed new 

requirements greatly exceed and overreach the 

Co-Permittee's basic legal obligations under the 

Clean Water Act to implement an iterative 

sequence of BMPs to reduce the discharge of 

pollutants to receiving waters to the maximum 

extent practicable. It is our understanding that 

no other MS4 permit in the entire country 

imposes numeric effluent limits at the end-of-

pipe for such a broad range of constituents. The 

City requests that the Regional Board delete

these provisions from the Permit

Please see response to Comments 39, 42, 43, 44, 

79 and 82.

The Regional Board has modified sampling 

requirements for non-storm water numeric limits 

to provide the Copermittees with the flexibility 

to adjust monitoring to best match exist levels of 

effort under the IC/ID program monitoring.  

Please see response to Comment 317 for further 

discussion.
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284 13 LID F.1. The City is concerned about the 

appropriateness of encouraging Site Design 

BMPs that "infiltrate" or "filter" runoff close to 

the source of runoff. Many areas of Laguna 

Niguel and South Orange County have 

experienced slope failures and landslides 

attributable to storm water and non-storm water 

causes. Given local soil and geological 

conditions, it may be more appropriate to 

discourage Site Design BMPs that "infiltrate" 

or "filter" runoff.  As mentioned before, the 

City is also concerned about the financial 

impact of such requirements on New 

Development and Significant Redevelopment 

Projects. The City requests that the Regional 

Board carefully review and reconsider the 

necessity, appropriateness and timing of these 

new requirements.

The Tentative Order already includes specific 

language to address the commenter's concern as 

Section F.1.c.(6) covers "Infiltration and 

Groundwater Protection."  The City has the 

flexibility to apply more restrictive requirements 

on infiltration BMPs.  The Tentative Order also 

provides a waiver for when it is technically 

infeasible to infilitrate on site.

285 13 Retrofitting F.3 This section requires each Co-Permittee to 

implement a retrofitting program that solves 

chronic flooding problems, reduces impacts 

from hydromodification, incorporates Low 

Impact Development, supports stream 

restoration, systematically reduces downstream 

channel erosion, reduces the discharges of 

storm water pollutants from the MS4 to the 

MEP, and prevents discharges from the MS4 

from causing or contributing to a violation of 

water quality standards. First, it is difficult to 

imagine the scope and cost of performing the 

retrofitting evaluation required by Section 

F.3.d. Second, even if such an evaluation was 

performed, the Co-Permittees have no legal 

authority to compel private landowners of 

existing developments to implement or 

cooperate on retrofit projects. The City requests 

that the Regional Board delete Section F.3.d 

from the Storm Water Permit.

The section has not been deleted from the 

Tentative Order.  Retrofitting is a needed 

requirement to address pollutant load discharges 

from existing development that are not meeting 

water quality standards.   Although the section 

lists several "goals", the requirement does not 

include an enforceable time schedule to meet 

that goal.  The Regional Board realizes the 

limitations the Copermittees have in requiring 

private landowners to retrofit existing 

developments.  Section F.3.d.(4) has been 

revised to reflect those limitations.  Please also 

see response to comment Nos. 46, 136, and 162.

286 13 Economic H. This section requires each Co-Permittee to 

submit a Municipal Storm Water Funding 

Business Plan that identifies a long-term 

funding strategy for the Storm Water 

Management Program. Since the Co-Permittees 

have no legal authority to impose new, 

significant Storm Water Program revenue 

sources without voter or property-owner 

approval, the long-term funding strategy for 

most Co-Permittees is limited to using existing 

General Fund revenues to support the local 

Storm Water Program. This is an unnecessary 

administrative requirement that will not provide 

any useful information to the Regional Board or 

Co-Permittees. The City requests that the 

Regional Board delete Section H.3 from the 

Storm Water Permit.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.
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287 13 Overirrigation B The summary report for the SEEP grant project 

just completed by the South Orange County 

Copermittees in partnership with the water 

supply agencies.

What's interesting about the findings is they 

suggest that, in this region due to peculiarities 

of local geology, reducing the volume of 

landscape irrigation runoff may increase the 

relative proportion of subsoil water seepage in 

the storm drains, and end of driving the 

concentrations of

certain geologically-derived constituents UP, 

even while overall discharge loads go DOWN. 

The SEEP study shows this effect for 

phosphates. The

County has done some source investigations 

showing that the same may be true in some 

locations for several metals (cadmium, nickel, 

zinc).

The Regional Board has reviewed the findings of 

the SEEP study and disagrees with the 

conclusion that reducing or eliminating the 

volume of landscape irrigation runoff will 

increase concentrations of discharges.

Notwithstanding disagreement regarding the 

findings by the Regional Board, the commenter 

appears to present the argument that the 

possibility of one source of pollutants warrants 

the allowance of a non-storm water discharge 

that has been identified as a source of pollution.  

The Regional Board is concerned as the 

Copermittees have identified landscape 

irrigation as a source of the pollutants that are 

specifically impairing the waterbodies (303(d) 

listed, see Finding C.7) that are receiving the 

non-storm water discharge.  If after irrigation 

runoff is effectively prohibited another pollutant 

source is revealed to be problematic, it will be 

addressed at that time.

Furthermore, the Regional Board finds it 

disturbing that the commenter appears to favor 

discharges which contain larger mass loads of 

pollutants in lower concentrations than smaller 

mass loads with potentially higher 

concentrations, even given the scenario is such 

where both would be a source of pollutants.  The 

Regional Board maintains that federal 

regulations make it clear that dilution is not a 

substitute for treatment of discharges pursuant to 

federal requirements(40 CFR 122.45(f)).

288 14 Existing Development F.3 Here is my concern . I have spoken to several 

Cities in South OC. They have made it clear 

that as a Co Permitte, they take their direction 

from the

County as Primary Permitee. When I have 

spoken to the County, their interpretation of the 

current Permit is that a Mobile Car Wash & 

Detail operation can go onto private property, 

detail an engine using a degreaser and knock all 

the grease, grime, gas, anti freeze, etc to the 

ground. Spray toxic acid as a cleaner for BMW 

rims with nasty break dust build up, etc.  And 

as long as the water does not leave the property 

and enter the public right of way today, then no 

harm no foul.  Another example is that 

sometimes people focus on making sure the 

soaps are biodegradable . but if you apply a 

soap, then hose it to the ground, the fish cannot 

distinguish the good water from the waste 

water.  Same thing I argue with the irrigation. It 

is not that water hitting the conveyance system 

it is that the water coming off the property 

contains fertilizers, pesticides, pet waste, etc. 

I am suggesting that the Permit be prescriptive 

in the intent and clearly communicate that it is 

trying to capture contaminants and pollution, 

not contain the water. We require this with a 

Traditional Boulevard Car Wash, so why not 

hold a Mobile Car Wash to Commercial 

standards? The pollution created today is Non 

Point Source Pollution, clearly, and will 

become tomorrow's Storm Water Pollution.

Finding C defines the characteristics of the 

discharges regulated by the Order and brings 

focus to the pollutants in runoff and their 

potential to impact receiving waters.  Provision 

F.3.b.(3) addresses requirements for Mobile 

Businesses and documents the Regional Boards 

intent to focus on reduction of pollutants in 

runoff rather than total elimination of runoff 

from a location.    The Regional Board is aware 

of the potential water quality impacts from 

mobile car washers and addressed the discharge 

in this Section of the permit.

Draft Response to Comments R9-2009-0002 Page 178 of 198

0005916



Comment

No. Commenter Subject Section Specific Comment Comment Response

289 14 Existing Development F.3 In my previous Comments sent, I outlined the 

ProntoWash model, which since we started 

debating the new Permit a year ago has seen 

tremendous increases. I welcome the 

competition, think it is great. But both water 

conservation requirements I(cleans with 1 Pint 

of Water) and now the requirement to control 

run off in San Diego & LA . not yet anywhere 

in Orange County !!!!!!!!!! This model continues 

rapid expansion based on those compelling 

events. I also listed many reasonable options for 

the traditional wash with a bucket & hose or 

pressure washer where a zero discharge 

standard can be achieved. I say reasonable 

because in the LA Cities that have implemented 

this standard, they have many Mobile Car 

Wash & Detailing companies that have 

achieved permission to operate. Like the NRDC 

. I also suggest that that is evidence of 

"Practicable".

I do not think "prohibit non storm water 

discharges" Permit language is prescriptive, and 

does not necessarily trigger a material change 

from

current BMP's.

Unfortunately, I do not have a suggestion for 

appropriate language. New to this. But 

something that clearly says prohibit from ever 

reaching the MS4 to necessitate a change in 

BMP's.

Comment noted.

290 14 Existing Development F.3.b Solutions . I have several in the industry, 

competitors some might say, who have and will 

work with me and the Cities / Counties to work 

together on reasonable BMP's. One idea we are 

pushing is to get the County of Orange to do a 

County wide permit. Where all businesses, on a 

set criteria, can go to the County, pay a fee, and 

validate the process and chemicals used will 

satisfy the BMP's. Will save all a bunch of time 

and money!

Lastly, if you do not intend to remove Home 

Car Washing from Exempt, I suggest you 

button up the Commercial Mobile Car Wash 

now, so you can make the leap in 5 , or so, 

years.

Home Car Wash - I agree with the gentleman 

from Dana Point. Makes no sense to remove 

Landscape Irrigation and leave Home Car 

Washing.

The State of Washington utilized the Car Wash 

Run Off Effluent Impact Study (I acquired it 

from the web site of the International Car Wash 

Association) as a basis for their Department of 

Ecology to change how Home Car Washing is 

done. To prevent Non Point Source Pollution 

and Dry Weather discharges, the Dept of 

Ecology requires residents to pull their car to 

the landscape, use a a natural filter to wash a 

car at home. They have deemed the driveway as 

a conveyance. I suggest you not utilize the same 

study to "build a body of knowledge", but to 

reasonably act.

Comment noted.
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291 14 Existing Development F.3.b Again, I think the State of Washington Dept of 

Ecology satisfies proof of Practicable!

I have all the bells & whistles for my homes 

irrigation. Smart Timer, everything. Based on 

the last stakeholder's meeting, I had my Mesa

Consolidated Water come out, they could not 

improve my efficiencies, nor provide a solution 

to prevent my irrigation from watering my 

sidewalk and traveling into the curb & gutter. 

So I brought out a landscaper. Almost $1,000 to 

make the necessary changes prevent the 

violation. Which, any

code enforcer will never see because my Smart 

Timer comes on at 4 am, and the new 

conservation requirements and in some cases 

Ordinaces prohibit watering during the day or 

hours the Enforcement will be working. 

Practicable with that cost and lack of 

enforcement opportunity?

The solutions to prevent run off from the Home 

Car wash can be achieved with as little as no 

cost to $25 for a berm or waterless spray bottles 

and micro fiber towels. Seems more Practicable 

to me!

Comment noted.

292 15 Urban Runoff General • The current draft has removed “Urban” from 

the term ”Urban Runoff”. Runoff is a general 

and vague term and Permittees should not be on 

the hook to address all sorts of runoff. The goal 

of the NPDES permit is to control urban runoff, 

and this phrase should not be altered.

The goal of the NPDES permit is not specifically 

"to control urban runoff" as the commenter 

states. An overall goal for the NPDES permit is 

not specifically stated in the Tentative Order.  

However, the NPDES permit is required by the 

federal clean water act, which states its objective 

as "to restore and maintain the chemical, 

physical, and biological integrity of the Nation's 

waters."  Therefore, the NPDES permit 

implements the objective of the Clean Water 

Act.  The term "urban runoff" only appears once 

in the Clean Water Act and that is in response to 

a specifically funded program to address 

pollution in the Great Lakes.  The term "urban 

runoff" does not appear in section 402(p) which 

regulates storm water discharges from municipal 

storm systems.  In addition, the term "urban 

runoff" does not appear in the code of federal 

regulations section CFR 122 that implements the 

storm water requirements in the Clean Water 

Act.  Please see Comment No. 47 for more 

information.

293 15 General Finding • Finding C.15 states that this Order is not 

intended to address naturally occurring 

pollutants or flows except where the MS4 has 

altered or concentrated those natural pollutants 

or flows. The City believes the nature of the 

MS4 is to concentrate flows, and if natural 

occurring pollutants enter the MS4, the 

Permittees should not be held accountable for 

these pollutants.

The referenced finding was removed from the 

Tentative Order following disagreement from the 

interested stakeholders.  Where an MS4 system 

receives runoff from natural areas, the MS4 

system unnaturally converts the discharge from a 

non-point source to a point source discharge.  

The MS4 system would not allow for natural 

infiltration and attenuation of pollutants and 

could concentrate violations at the discharge 

point to ultimately cause an exceedance of water 

quality standards.  The finding is not found in 

the MS4 permit adopted for San Diego County.
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294 15 Overirrigation B. In the current draft of the subject Order, 

landscape irrigation, irrigation water, and lawn 

watering, have been removed from the “Non-

Storm Water exempt discharges” table in 

Section B.2.  The Cities are currently working 

with water agencies to develop and implement 

control measures to reduce irrigation runoff into 

the MS4. The foregoing discharges should 

remain on the exempt discharges list in the 

proposed fourth term permit so that the co-

permittees are given an opportunity to 

demonstrate the effectiveness of their efforts to 

reduce and eventually eliminate irrigation 

runoff into the MS4.  Direct removal of these 

discharges from the exemption may have a 

negative impact on the progress the Cities are 

making on this issue.  The City proposes the 

following alternate language be added, “The Co-

permittees shall work with local water 

purveyors to implement measures in order to 

eliminate irrigation runoff.”

Please see response to Comment #s 28, 52, 75, 

and 174.

295 15 Monitoring D. • Section D.4.e(2)b of the Tentative Order 

imposes new requirements that the Permittees 

conduct an investigation or document why a 

discharge does not require an investigation, 

within two business days of receiving dry 

weather field screening results that exceed 

action levels. This timeframe is not reasonable. 

The Board Staff has responded to this comment 

claiming that this section does not require a 

fully completed investigation; rather it requires 

the Co-Permittees to begin conducting an 

investigation.  This clarification should be in 

the Tentative Order so the City is clear of the 

Board’s requirements.

The Regional Board agrees that the requested 

change is reasonable.  The Tentative Order 

updates have been changed to include the 

modified language.

296 15 Existing Development D. • Section D.4.h.1 and 2 states that co-permittees 

must implement management measures and 

procedures to contain and clean up sewage 

spills. It also directs the copermittees to 

implement a mechanism whereby they will be 

notified of all sewage spills.  As the Water 

Districts regulate sanitary sewer overflows, the 

City would prefer this section be removed as to 

avoid duplicity of effort. However, if it is to 

remain, the City proposes the following 

language modification to Section D.4.h.2, “Each

 co-permittee must implement management 

measures and procedures to prevent, respond to, 

contain and clean up sewage from any such 

notification.”

Please see response to Comment 180.
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297 15 LID F.1 • The Tentative Update document dated May 5, 

2009 contains a new section F.1.d.(4)(c), which 

requires that LID structural site design BMPs to 

be sized and designed to ensure capture of the 

85th percentile storm event for all flows from 

the development in accordance with Section 

F.1.d.(6)(a)(i) and Section F.1.h. This section 

should be modified to allow capture of the 

difference in volume between the 85th 

percentile storm event for the pre-development 

condition and the 85th percentile storm event 

for the post-development condition. Moreover, 

the term “capture” implies retention, and this is 

not feasible everywhere due to site constraints. 

The term “capture” should be removed from the 

language, so that the Co-Permittees are given 

the flexibility to treat and release, where 

feasible.

The Tentative Order includes waiver criteria that 

give the Copermittees the flexibility to require 

treat and release BMPs where onsite retention is 

not technically feasible.  The Tentative Order's 

requirements regarding the implementation of 

low impact development practices has been 

changed to be consistent with Region 8's 

recently adopted MS4 permit.  Treating only the 

delta volume of a storm is not meeting the MEP 

standard and not protective of water quality.  

The 85th percentile storm event is consistent 

with State Board Order No. WQ-2000-011, with 

the County's drainage area management plan 

and with other southern California MS4 permits.

298 15 Economic H. Section H.3 of the Order requires the 

submission of a “Municipal Storm Water 

Funding Business Plan” by the end of the 

permit term. The Plan would identify the 

longterm funding strategies for program 

evolution and funding decisions along with 

planned funding methods and mechanisms for 

Municipal Storm water Management. City Staff 

has stated its’ concerns on this section in both 

of the previous Tentative Order drafts and yet 

this section remains unchanged. Staff believes 

this provision is inappropriate, improper and 

unjustified. The City has consistently funded its 

Storm Water Management obligations and there 

is no evidence to suggest otherwise. Moreover, 

the City submits a Fiscal Analysis in its Annual 

reports, also known as Jurisdictional Urban 

Runoff Management Plans (JURMP or LIP). 

The Board Staff claims that the Business Plan 

is not subject to approval and does not restrict 

the Co-Permittees to the implementation of any 

of the methods in the plan. If that is the case, 

there shouldn’t be any need for the Business 

Plan. Furthermore, the mere existence of the 

requirement of a Business Plan in the Tentative 

Order makes it the purview of the Board 

regardless of the Staff’s comment. And, the 

Board should not work towards a funding 

mandate nor take any

steps to involve itself in the Budget preparation 

of another governmental agency. The City’s 

budget is available for all to see as a public 

record and should suffice to respond to any 

staff concerns about funding commitments. 

This provision should be deleted from the 

Tentative Order.

This comment was addressed in the 2007 

response to comments.  This section has been 

expanded in order to develop more useful and 

meaningful fiscal reporting.  However, the 

Business Plan requirement has been removed 

from the Tentative Order.
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299 16 LID F.1 First of all, we understand that the Orange 

County permittees desire consistency between 

the LID requirements adopted by the Santa Ana 

and San Diego Regional Boards. As noted in 

our letter to the Santa Ana Regional Board 

dated May 8, 2009 (which we provided to you 

earlier), with a few relatively minor 

clarifications, we would be comfortable with 

the requirements of the Santa Ana Regional 

Board's permit for North Orange County (May 

1, 2009 version). As discussed below, however, 

we have certain concerns with the LID 

requirements of the March 13, 2009 draft 

permit proposed by the San Diego Regional 

Board as well as the tentative update of April 

29, 2009. If the adopted Santa Ana Regional 

Board North Orange County permit 

satisfactorily addresses EPA's May 8 

comments, we would support direct 

incorporation of the North Orange County 

permit's LID provisions into your South Orange 

County permit. We will continue to consult 

with you regarding the status ofthe North 

Orange County permit.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.

300 16 LID a) We believe the draft permit should be revised 

to more clearly incorporate numeric criteria for 

LID implementation. This has been a priority of 

ours in our review of draft MS4 permits across 

the State including the recently-reissued permit 

for Ventura County and for the North Orange 

County permit. In the South Orange County 

permit, numeric LID criteria should be included 

in section F.1.d.4 of the permit, entitled "Low 

Impact Development Site Design BMP 

Requirements." This section of the draft permit 

describes LID BMPs, but does not include 

numeric performance criteria. We recognize 

that in a subsequent section of the permit, 

section F.l.h which, addresses 

hydromodification, there is a section entitled 

"Interim Requirements for Large Projects" 

(section F.1.h.6) which calls for the reduction 

of Effective Impervious Area (EIA) to less than 

5%. While we support including an interim 

hydromodification requirement, to avoid 

confusion over the permit's expectations for 

LID, we believe the permit would be improved 

by including numeric criteria in the LID section 

F.1.d.4.  An example of this recommended 

approach is the permit adopted by the Los 

Angeles Regional Board for Ventura County on 

May 7,2009. This permit includes numeric 

criteria in the LID sections ofthe permits, and 

also contains appropriate, separate criteria for 

hydromodification.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.  This 

includes a numeric criteria that LID BMPs are 

required that retain onsite and/or biofilter the 24 

hour 85th percentile storm event.
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301 16 LID F.1. b) We would also point out that the South 

Orange County permit lacks storm sizing 

criteria to use in conjunction with the EIA 

requirement. The absence of such criteria 

resulted in criticism of an early version of the 

draft Ventura County permit. Additionally, we 

would note that the latest draft North Orange 

County permit no longer contains the 5% EIA 

requirement, but instead establishes numeric 

LID performance criteria in terms of a design 

storm volume. We are supportive of both the 

design storm volume approach proposed by the 

Santa Ana Regional Board and the 5%

EIA approach used by the Los Angeles 

Regional Board for the Ventura County permit.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

This includes a numeric criteria that LID BMPs 

are required to retain onsite and/or biofilter the 

24 hour 85th percentile storm event.

302 16 LID F.1. c) We believe the South Orange County permit 

should include specific requirements for 

alternative programs when permittees conclude 

that implementation of LID is infeasible. 

However, the existing provisions in the permit 

related to waivers (sections F.1.d.7 and F.1.d.8) 

do not address this concern. Section F.1.d.7 is 

entitled "Waiver Provision for Numeric Sizing 

of Treatment Control BMP Requirements" and 

provides waivers for treatment requirements 

rather than LID. Further, section F.I.d.8, 

entitled "LID Site Design BMP Substitution 

Program" is written to substitute for "some or 

all treatment control BMPs." Our concern is 

with the draft permit's LID section (section 

F.I.dA.a.i) which refers to a "finding of 

infeasibility" that permittees may make if LID 

implementation is not practical for a given 

project; additional clarification is needed 

concerning the circumstances when LID would 

be considered "infeasible."

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

The LID substitution program has been modified 

to contain specific criteria for determining the 

technical infeasibility of LID BMPs.  The 

section has also been clarified that LID BMPs 

are required at all sites, but where technically 

infeasible may then be substituted with 

conventional treatment control devices.

303 16 LID F.1. a) New language would be added in section 

F.I.d.(4)(a)(i) which would require LID 

practices or participation in the LID 

substitution program of F.1.d.(8)(d). However, 

the permit still does not clarify the 

circumstances when LID would be considered 

infeasible (see comment I.c above) or require 

the permittees to develop such criteria for 

submittal to and approval by the Regional 

Board (as does the current draft of the Santa 

Ana Regional Board's permit). Further, the 

revised section F.I.d.(8)(d) seems misplaced 

(and is confusing) in that it is located within 

section F.I.d.(8) which sets forth an optional 

program to substitute LID for treatment controls.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices have been changed to be consistent 

with Region 8's recently adopted MS4 permit.  

The Tentative Order now specifies the 

circumstances when LID would be considered 

technically infeasible.  The Copermittees are to 

develop the Substitution Program and submit it 

to the Regional Board.  The Regional Board will 

accept public comments on the draft Program 

and the Executive Officer will determine the 

need for a Public Hearing prior to deciding upon 

the adequacy of the program in meeting permit 

requirements.
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304 16 LID F.1. b) A new section F.I.d.(4)(c) would be added to 

the permit which would require capture of a 

design storm. However, the permit also 

provides a rather open-ended list of acceptable 

LID BMPs. We would recommend that 

acceptable LID measures be limited as 

suggested in the first comment in our May 8 

letter to the Santa Ana Regional Board on the 

proposed North Orange County permit, in 

which LID is defined in terms of the way the 

BMP performs. The concern in our May 8 letter 

is that certain BMPs (even biofiltration which 

is listed in the North Orange County permit) 

may not necessarily perform consistent with 

LID principles, unless additional operational 

requirements are specified. Such concerns 

would also apply to certain BMPs on the list in 

your permit such as detention ponds and 

constructed wetlands.

The acceptable list of LID BMPs has been 

removed from the Tentative Order.  Additional 

operational requirements have been placed on 

the design and implementation of LID 

biofiltration BMPs.

305 16 TMDL Finding We believe that additional clarification is 

needed concerning the consistency of the draft 

permit with approved TMDLs. Finding E.12 for 

the permit indicates the permit includes 

applicable wasteload allocations (WLAs) that 

have been adopted by the Regional Board and 

approved by the State Board, Office 

ofAdministration Law and EPA. However, we 

are not aware of any such WLAs for the MS4s 

subject to the permit. Table I in the fact sheet 

for the permit notes that certain TMDLs have 

been adopted by the Regional Board, but have 

not yet been approved by EPA. There is also a 

reference in the fact sheet to dry weather 

TMDLs included in section C of the draft 

permit, which apparently have received all the 

necessary approvals. Again, however, we are 

not aware of these TMDLs and the fact sheet 

should provide full and clear information 

concerning the approval status ofTMDLs with 

WLAs applicable to the MS4s.

Even if no applicable WLAs have been 

approved by EPA, it is helpful for the fact sheet 

to clarify this matter. Further, if applicable 

WLAs are approved by EPA prior to Regional 

Board adoption ofthe permit, they should be 

included in the permit. We are also pleased by 

the apparent intent of the Regional Board as 

indicated in Finding E.12 and Section I of the 

draft permit to express permit effluent limits, 

when necessary to ensure consistency with 

applicable WLAs, as numeric effluent limits. 

Numeric limits provide greater assurance of 

consistency with WLAs than the alternative of 

BMPs which are sometimes used, given the 

uncertainty in the performance ofmany ofthe 

BMPs commonly used for stormwater pollution 

control.

The Tentative Order has been updated to clarify 

that the final  Waste Load Allocations (WLAs)  

for the Indicator Bacteria TMDL for Baby Beach 

in Dana Point must be met by the end of the 

TMDL implementation compliance schedule 

provided in Resolution No. R9-2008-0027, "A 

Resolution to Adopt an Amendment to the 

Water Quality Control Plan for the San Diego 

Basin (9) to Incorporate Total Maximum Daily 

Load for Indicator Bacteria, Baby Beach in 

Dana Point Harbor and Shelter Island Shoreline 

Park in San Diego Bay."  Furthermore, the 

Tentative Order has also been revised to require 

that all discharges to Baby Beach in Dana Point 

meet the Numeric Targets of the TMDL by the 

end of the compliance schedule in order to be 

consistent with the assumptions and 

requirements of the WLAs.

On June 16, 2009, the State Water Resources 

Control Board approved Resolution R9-2008-

0027 amending the Basin Plan to incorporate 

Total Maximum Daily Loads (TMDLs) for 

indicator bacteria for Baby Beach in Dana Point 

Harbor and Shelter Island Shoreline Park in San 

Diego Bay.  Final approvals by the Office of 

Administrative Law and the USEPA are 

expected to be garnered prior to adoption 

consideration of this re-issuance of the MS4 

Permit for So. Orange County.
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306 16 Urban Runoff General You had asked for our views on the proposed 

replacement of the term "urban runoff', which 

was commonly used in the previous permit, 

with the terms "stormwater" and "non-

stormwater" as the discharges regulated in the 

new permit. We would support this revision 

since it is actually more consistent with the 

terminology used in the EPA stormwater 

regulations at 40 CFR 122.26. 

However, we would point out that the new 

Finding C.14 and the discussion in the fact 

sheet incorrectly indicate that industrial 

stormwater discharges are subject to the 

maximum extent practicable (MEP) discharge 

standard in the Clean Water Act (CWA). 

Section 402(P)(3)(B) of the CWA provides that 

only municipal stormwater discharges are 

subject to the MEP standard; section 

402(P)(3)(A) provides that industrial runoff is 

subject to all applicable requirements of 

sections 402(P) of the CWA, and section 301 of 

the CWA which includes BAT/BCT effluent 

limits and water quality standards compliance.

Comment noted that the removal of the term 

"urban runoff" is more consistent with federal 

storm water regulations.  The Tentative Order 

and Supplemental Fact Sheet have been clarified 

as requested to reflect that Industrial Storm 

Water discharges are not subject to the MEP 

standard.

307 16 NEL C You also asked for our views on whether 

numeric effluent limits would be appropriate 

for non-stormwater discharges. As noted above 

in our comments on LID and TMDLs, we are 

seeking to ensure that permits include clear, 

measurable and enforceable requirements. We 

believe that the use of numeric effluent limits 

for non-stormwater discharges would be a 

significant step in the right direction and we 

support the proposed

limits.  In previous MS4 permits, the non-

stormwater discharges addressed in the permits 

have typically been regulated through best 

management practices (BMPs) pursuant to 40 

CFR 122.44(k) for the same reason that 

stormwater discharges themselves are often 

regulated by BMPs, which is the lack of good 

information about the discharges and the 

difficulty in deriving appropriate numeric 

effluent limits. This issue was recognized in a 

1996 EPA guidance on water quality-based 

effluent limits for stormwater discharges which 

is cited by the fact sheet. However, the 

guidance also indicates that as additional 

information becomes available, more specific 

limits should be considered. As noted in the 

fact sheet, additional information has become 

available to the Board about the discharges over 

the years, and we agree that the numeric 

effluent limits are now appropriate.

Comment noted.  The Regional Board 

appreciates the support of the USEPA as they 

are, arguably, the foremost experts on federal 

statutes regulating MS4 discharges.
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308 17 General General RE: Tentative Order No. R9-2007-0002 

NPDES, No. CAS0108740

I am a resident of Laguna Beach and live a 

couple of blocks from Aliso Creek and State 

Park. I am writing to you to add my voice in 

support of the Board's efforts to force the cities, 

that are contributing to the pollution of Aliso 

creek and cause its toxic soup to flow into our 

Oceans, to clean up their acts.  I understand 

there have been many half hearted efforts to 

reduce this toxic discharge. These efforts have 

been, apparently, more cosmetic than real as the 

flow of polluted runoff during dry weather is 

continuing to increase.  Thre are many ways 

that a city can prevent the discharge of polluted 

water into our watercourses and then into the 

ocean. It is time that your Board took real, 

forceful action to insist that the polluting cities 

take appropriate action.

The Board has a clear path:

* Insist Cities divert polluted runoff to inland 

SOCWA facilities for treatment and reuse as 

reclaimed water.

* Force capture of MS4 discharges for filtration 

and local beneficial reuse.

* Levy substantial fines against offending 

subwatershed, cities, homeowner associations, 

golf courses and others with elevated dry season 

discharge rates and against offending inland 

water districts for failing to control urban 

runoff.

Please know that you have many residents 

behind you in this effort. You have the 

regulatory as well as the moral authority to 

make a difference.  Building the SUPER 

project, as proposed by Orange County is a red 

herring. It is just another band aid that will do 

nothing to control and reduce polluted runoff 

into our watercourses. The SUPER Project is 

now seen as an effort to divert the Waterboard's 

attention away from the real culprit in this 

pollution. We hope you will not fall for these 

stall tactics.

Thanks!

Armando Baez

30792 Driftwood Drive,

Laguna Beach, Ca. 92651

Please see response to Comment 1, 3, 6, 14, 16, 

82.

In regards to the SUPER Project, the project will 

be subject to a Clean Water Act 401 Water 

Quality Certification from the Regional Board.  

The 401 Certification requires the evaluation of 

avoidance, minimization and mitigation 

measures taken by the applicant for the proposed 

project.  It is expected that the SUPER project 

applicant will address the commenters concerns 

on the project within the 401 process.
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309 18 General General The City of Mission Viejo shares its concerns 

with the County of Orange over the lack of 

permitting consistency with the North Orange 

County draft MS4 permit (Tentative Order 

R82009- 0030). We believe the lack of 

permitting consistency will lead to confusion by 

private developers, businesses, and residents 

over storm water regulatory requirements. 

While your staff has acknowledged that they 

will likely incorporate the North Orange County 

permit's land development provisions, they are 

reluctant to eliminate other areas of 

inconsistency. As the County points out, this 

disinclination will erode the credibility of the 

regulatory framework for stormwater in 

California and will confound the ability of local 

governments, including Mission Viejo, and the 

regulated community to effectively address a 

key environmental mandate at a time of 

unprecedented fiscal constraint. It is therefore 

necessary for us to continue to seek revisions to 

the Tentative Order supportive of a cohesive 

and cogent alignment of the North and South 

County pennits on the basis that consistency is 

important to the credibility of our respective 

efforts to manage urban runoff and is vital to 

sustaining the obvious cost effectiveness of a 

single and coordinated Countywide program in 

Orange County.

Please see the response to comments #24 on 

consistency between permits.

The state's water quality protection requirements 

within the Tentative Order are authorized by 

Federal Law, are necessary to meet the federal 

MEP standard, and are not unfunded mandates. 

Please see comments #155 and 165.

310 18 NEL C & D The insertion of MALs and NELs is 

inconsistent with the State Water Board's Blue 

Ribbon panel report on the feasibility of 

numeric effluent limits. And, this conclusion 

continues to be the published position of 

USEPA on this issue.

Please see response to Comments 25, 33 and 39.  

The commenter has misinterpreted the findings 

of the State Board's Blue Ribbon Panel and the 

USEPA's published position.

In regards to the position of USEPA, please see 

Comment 307.

311 18 NEL C & D The finding by the Regional Board staff that 

non-stonnwater discharges are not subject to 

the maximum extent practicable standard and 

therefore subject to water quality based effluent 

limits is not supported by law. Clean Water Act 

section 402(p) (3) (B) (ii) clearly states that 

discharges from municipal stonn sewers shall 

include a requirement to effectively prohibit 

non-stormwater discharges into the storm 

sewer.  We argue that the section does not 

require a full prohibition but rather an effective 

prohibition. The City agrees with the County in 

that the technology based standard for non-

stonnwater discharges is "effectively prohibit" 

just as "maximum extent practicable" is the 

technology based standard for stonnwater 

discharges.

Please see response to Comment 33, 77 and 78.
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312 18 NEL C The City is concerned with exposure to 

significant risk in complying with the Tentative 

Order. The County of Orange has completed a 

comparison of existing dry weather discharges 

with the selected NELs noted below.

Constituent Hydrologic Unit Percentage of time 

NELs

Total Dissolved Solids* Group 1 74.5

Total Dissolved Solids* Group 2 97.1

Total Phosphorus19> Group 1 and 2 93.0

Nitrate + Nitrite Group 1 and 2 93.8

Fecal colifonn Group 1 and 2 90.0

Nickel (dissolved) Group 1 and 2 0.3

Copper (dissolved) Group 1 and 2 9.5

Cadmium (dissolved) Group 1 and 2 18.1

*A factor of 0.6 was multiplied by the specific 

conductance measurements to estimate

IDS @Proposed NEL was compared to 

measurements of reactive orthophosphate as P

As a result, the City of Mission Viejo could 

face enforcement action for not complying with 

all the NELs.  Where there is exceedance, the 

City may be faced with mandatory minimum 

penalties (MMPs) under Water Code §§ 13385 

and 13385.1.  In addition, noncompliance with 

the NELs may subject the City to additional 

enforcement actions imposed by the Regional 

Water Board and through third party actions 

under the citizen

suit provisions of the Clean Water Act.

Please see response to Comment 82.

313 18 NEL C The use of numeric limits for non-stormwater 

discharges is premature.  Extensive work has 

already been performed by the Stakeholders 

Advisory Group on the Bacteria I TMDL for 

San Diego Region Beaches and Creeks, which 

involved multiple parties environmental groups 

and the regulated community alike. The TMDL 

program provides the safety net for ensuring 

that our water bodies are protected in the most 

reasonable and effective manner. The direct 

translation of water quality objectives into 

numeric effluent limits bypasses the TMDL 

process. It is likely that some of our non-

stormwater discharges will exceed the NEL but 

have no effect on the receiving water quality or 

beneficial uses. But under the proposed Order, 

the City may be obligated to expend 

considerable resources without a reciprocal 

water quality benefit. This is poor public policy 

and use of public funds.

Please see response to Comment 83.
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314 18 Overirrigation B The prescribed prohibition on irrigation runoff 

also needs to be very carefully considered.  The 

City believes this outright prohibition would 

erode general public support for the City's and 

County's Storm Water Program.  We believe 

implementation of the prohibition would risk 

eroding general public support for a Program 

that is successfully fostering a stewardship ethic 

in residential environments.  For example, cities 

may be faced with issuing citations to a 

homeowner for irrigation runoff; whereas, the 

neighbor next door is free to wash his car in his 

driveway under the current Tentative Order 

exemption for residential car washing.  There is 

also concern that the provision would force the 

expenditure of scarce resources on an issue that 

is already being addressed by water districts 

dealing with water conservation imperatives.

Please see response to Comment #s 28, 52, 75, 

and 174.

The Regional Board is working within the 

parameters set forth in the federal regulations to 

remove exemptions to non-storm water 

discharge prohibitions.  If the City of Mission 

Viejo has evidence that residential car washing 

is causing or contributing to a condition of 

pollution in receiving waters, the Regional 

Board would appreciate receiving the 

information.
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315 18 Existing Development F.3. Page 69, Part F.3.h., of the Tentative Order 

states:

"Each Copermittee must prevent, respond to, 

contain and clean up all sewage and other spills 

that may discharge into its MS4 from any 

source (including private laterals and failing 

septic systems.) Spill response teams must 

prevent entry of spills into the MS4 and 

contamination of surface water, ground water 

and soil. Each Copermittee must coordinate 

spill prevention, containment and response 

activities throughout all appropriate 

departments, programs and agencies so that 

maximum water quality protection is available 

at all times."

For many cities (including the City of Mission 

Viejo), implementation of this provision is 

simply not feasible. For example, the City does 

not own or operate its own sewage system. All 

of the sewer systems in Mission Viejo are 

owned, operated, and maintained by water 

districts. These agencies have their own 

separate NPDES Permit. The City does not 

have the equipment or expertise to manage a 

sewage spill of any size, and its staff is not 

adequately trained to respond to potential spills. 

All of the water districts in Mission Viejo 

already respond to sewer spills (including sewer 

spills from private laterals). Furthermore, this 

provision is duplicative in the sense that the 

Regional Board is seeking to make the 

Permittees responsible for a task already 

delegated to the water districts. By making the 

City responsible for sewer spills, there is a high 

risk of creating confusion in determining who 

will respond to a spill (water district or City), 

who is responsible for the associated cost and 

reporting, etc.

This issue is made even more troubling by the 

fact that the State Water Resources Control 

Board ("State Board") previously issued a stay 

of this very same issue in the prior generation 

of the NPDES Permit.l After extensive hearings 

and briefing on the matter, the State Board 

issued Order WQO 2002-0014 on August 15, 

2002, granting a stay as to this provision. In 

that Order, the State Board held:

''The record shows that three separate water 

districts operate these sewers within Mission 

Viejo, and are regulated by a sanitary sewer 

NPDES permit issued by the Regional Board. 

Mission Viejo alleged that the duplication of 

effort that would ensue by having Mission 

Viejo also be responsible for preventing and 

responding to sanitary sewage spills could lead 

to delayed responses as agencies try to 

determine jurisdiction and primary 

responsibility. Orange County's cost table for 

the upcoming year estimated total copermittee 

costs of $56,512 to implement this requirement. 

While these costs, by themselves do not 

constitute substantial harm, we find that the 

duplicative nature of the costs, combined with 

potential response delay and confusion, do." 

(State Board Order WQO 2002-0014, p. 6.)

In deciding to grant a stay as to this provision, 

the State Board concluded:

"The regulation of sanitary sewer overflows by 

municipal storm water entities, while other 

Please see response to Comment 180.
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public entities are already charged with that 

responsibility in separate NPDES permits, may 

result in significant confusion and unnecessary 

control activities. For example, the Permit 

appears to assign primary spill prevention and 

response coordination authority to the 

copermittees. While the federal regulations 

clearly assign some spill prevention and 

response duties to the copermittees, we find 

that the extent of these duties is a substantial 

question of law and fact."

[State Board Order WQO 2002-0014, p. 8. 

(emphasis added.)]  Given the previous 

findings of the State Board on this same issue, 

and given that none of the factual reasons 

supporting this decision have changed, the 

Regional Board should remove or modify this 

provision so as to reduce duplicity of effort and 

the implementation of unnecessary control 

activities. As an alternative, the City 

recommends that the Regional Board consider 

adopting language similar to that contained in 

State Board Order No. 2006-0003 titled: 

"Statewide General Waste Discharge 

Requirements for Sanitary Sewer Systems" 

("Order"). This Order applies solely to 

municipalities and other public entities that 

own or operate sanitary sewer systems greater 

than one mile in length that collect and/or 

convey untreated or partially treated 

wastewater. Adopting this caveat would not 

only serve to accomplish the primary goals 

behind the provision, but would also ensure 

Statewide consistency among Water Board 

regulations.  If the Regional Board is concerned 

that the City will not work in cooperation with 

the water districts or provide notification to the 

water districts regarding spills that are initially 

reported to the City, the Regional Board could 

add additional language/requirements. For 

example, the following condition could be 

added, "For the Permittees that do not own or 

operate sanitary sewer systems and are exempt 

from the responsibility for spills, said 

Permittees shall develop a program to notify the 

Agency responsible for the sewage spill and 

shall provide assistance to the responsible 

Agency as necessary to prevent sewage from 

entering the MS4." Please note for the record 

that the City of Mission Viejo already has these 

procedures in place.
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316 18 LID F.1 More recently the County provided the Santa 

Ana RWQCB with a more detailed conception 

of a framework for land development. It 

predicates permit compliance on management 

of the 85th percentile storm volume, presumes 

the application of LID BMPs based upon a 

prioritized consideration of infiltration, capture 

and re-use, evapo-transpiration, and bio-

retention/biofiltration, and requires treatment of 

residual runoff volumes for which the 

application of LID BMPs has been determined 

to be infeasible at site, sub-regional and 

regional scales. The framework also integrates 

options for water quality credits and provides 

for alternate compliance approaches including 

participation in a watershed project and 

contributions to an "in-lieu" fund. It also 

explicitly recognizes bio-retention/bio-filtration 

BMPs as LID BMPs and the continued and 

entirely legitimate contribution of effective 

structural BMPs such as constructed wetlands 

and detention ponds to the practice of 

stormwater quality management. The City 

agrees with the County and the other Permittees 

that it is imperative that there be a uniform 

countywide development standard for water 

quality protection. Consequently, the 

framework language that is currently being 

supported by both the North Orange County

Permittees and staff of the Santa Ana Regional 

Board should be the starting point for 

discussion with respect to the subject Tentative 

Order.

The Tentative Order's requirements regarding 

the implementation of low impact development 

practices has been changed to be consistent with 

Region 8's recently adopted MS4 permit.
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317 4 Economic Attachement E:MRP The specific comments provided below are 

intended to ensure that any changes to 

environmental monitoring requirements are 

based on careful strategic assessments of the 

current effort to ensure that revisions ultimately 

continue to most effectively support DAMP 

implementation.  Also, at a time of 

unprecedented fiscal challenge there can be no 

required commitment of additional resources to 

environmental monitoring.  Any new 

monitoring requirements will require offsetting 

and compensatory reductions in existing 

monitoring obligations.

The Regional Board does not agree that "any 

new monitoring requirements will require 

offsetting and compensatory reductions in 

existing monitoring programs."  The commenter 

does not provide any regulatory language or 

evidence to support this assertion.

Furthermore, USEPA (61 Fed Reg 43761) has 

addressed the question regarding the quantity of 

storm water monitoring required for MS4 

NPDES permits:

"The amount and types of monitoring necessary 

will vary depending on the individual 

circumstances of each storm water discharge.  

EPA encourages dischargers and permitting 

authorities to carefully evaluate monitoring 

needs and storm water program objectives so as 

to select useful and cost-effective monitoring 

approaches.  For most dischargers, storm water 

monitoring can be conducted for two basic 

reasons: 1) to identify if problems are present, 

either in receiving water or in the discharge, and 

to characterize the cause(s) of such problems; 

and 2) to assess the effectiveness of storm water 

controls in reducing contaminants and making 

improvements to water quality."

The Regional Board maintains that it considers 

monitoring needs and program objectives when 

requiring monitoring.  The Regional Board has 

considered the position of the Copermittees 

when evaluating the Tentative Monitoring and 

Reporting requirements and significant 

reductions and modifications have been made to 

the Tentative Order in an effort to maintain a 

cost-neutral monitoring program.  The latest 

draft of the Tentative Order eliminates multiple 

monitoring requirements and allows the 

Copermittees to substitute participation in 

regional monitoring programs.  These actions are 

expected to be more cost efficient and prevent 

redundancy.
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318 4 Monitoring Attachement E:MRP The 6-hour holding time for samples of 

indicator bacteria limit the length of time that 

sampling teams can spend in the field and do 

not allow sampling of some episodic events. A 

typical day of Bioassessment monitoring at 

three locations requires 8 hours in the field for 

PHAB assessment, and collection of benthic 

macroinvertebrate, water quality, and toxicity 

testing samples. Mass Emissions monitoring of 

stormwater runoff can occur on weekends and 

holidays when contract laboratory services are 

not available. Most importantly, monitoring 

bacteriological quality of stormwater at Mass 

Emissions site will not produce useful 

information since access to flood control 

channels is prohibited during periods of 

stormwater runoff and the Mass Emissions 

monitoring sites are generally great distances 

upstream of the coastal receiving waters.

Proposed Modification:

Exempt monitoring of bacteriological quality at 

Bioassessment sites and during stormwater 

events at Mass Emissions sites.

The Regional Board finds the exemption of 

Bioassessment sampling from bacteriological 

sampling to be a reasonable request.  The 

Tentative Order has been updated to reflect the 

exemption.

The Regional Board finds the exemption of 

Mass Loading sampling from bacteriological 

sampling to not be a reasonable request.  The 

information provided to support this exemption 

is not of sufficient concern to warrant the 

exemption.  The commenter's concerns with 

monitoring at Mass Loading stations include the 

monitoring itself, distance from coastal receiving 

waters, and availability of laboratory services 

and are addressed as follows:  

The comment regarding monitoring accessibility 

for mass loading stations and holding times 

appears to assume composites are required for 

bacteriological sampling.  This is not the case, as 

II.A.1.d.2 clearly states grab samples are to 

undergo bacteriological analysis.

The comment regarding the distance from 

coastal receiving waters is concerning, as coastal 

receiving waters are not the only waters which 

have REC-1 as a designated Beneficial Use.  

Inland surface waters within Southern Orange 

County are all classified as having REC-1 as a 

Beneficial Use or potential Beneficial Use.

Lastly, the accessibility of laboratory services 

within Southern Orange County is not a 

sufficient reason for exempting water quality 

sampling.  Furthermore, with the exception of 

the initial storm event, the remaining mass 

loading language allows for flexibility in 

choosing sampling dates.

319 4 Monitoring Attachement E:MRP Monitoring for oil and grease concentration will 

not detect lighter petroleum fractions such as 

gasoline and diesel. Oil and grease has rarely 

been detected in 5 years of monitoring in the 

Dry Weather Reconnaissance Monitoring 

Program.

Proposed modification:

Collect a grab sample for oil and grease during 

stormwater runoff monitoring at Mass 

Emissions and Ambient Coastal Receiving 

Water sites. Collect a grab sample for total 

petroleum hydrocarbons whenever a sheen is 

observed

As in Comment 318, sampling for Oil and 

Grease as required in the Order shall be done 

using grab samples for Mass Loading stations.  

The Regional Board agrees with the 

commentor's proposal that total petroleum 

hydrocarbons only be tested if a sheen is 

observed.  The Tentative Order has been updated 

to reflect this modification.

320 4 Monitoring Attachement E:MRP A Stormwater Monitoring Coalition (SMC) 

review of Bioassessment data collected in 

Southern California has shown that at sites 

where flow is year-round there is no statistical 

difference in IBI scores between the spring and 

fall seasons.

Proposed Modification:

Modify the sampling frequency for 

Bioassessment to once a year.

The Regional Board finds this a reasonable 

request at this time.  The Tentative Order has 

been updated to reflect the proposed changes.
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321 4 Monitoring Attachement E:MRP The waiver of a single, annual Bioassessment 

monitoring event to alternatively conduct a 

study on the effects of PHAB modification on 

WARM, WILD, and/or COLD beneficial uses 

of inland receiving waters would not constitute 

a quid quo pro exchange of resources. The 

special study would be much more costly.

Proposed modification:

The Regional Board should offer a more 

equitable option for alternative monitoring. One 

option could be reallocation of saved resources 

from a once-per-year sampling frequency 

(proposed above) to a collaborative SMC study 

on the effects of PHAB modification.

The Regional Board is amenable to providing 

flexibility and to the Copermittee's requests to 

address emerging issues or identified potential 

problems.  The language under II.A.2.b.1 of the 

Tentative Order has been changed to allow 

Copermittees to propose and conduct (upon 

approval of the Regional Board Executive 

Officer) special studies or participate in regional 

special studies.  This is also clarified in II.5.b for 

Regional Monitoring Programs.

322 4 Monitoring Attachement E:MRP It is unclear why the Pearl Street drain is 

included in the list of priority drains for special 

investigations. In the latest PEA submittal, 

Figures C-11.16b and C-11.16c show that none 

of the 51 samples collected from the surfzone 

near the drain outlet contained concentrations 

of indicator bacteria above the AB-411 single 

sample standards.

Proposed Modification:

Remove special study requirement for the 

PEARL street drain.

The requirement that all special investigations 

be concluded by June 30, 2011 does not 

provide adequate time for determining if 

conditions in receiving waters are protective, or 

likely to be protective, of beneficial uses (I.B, 

Question 1). In order to answer Question 1 

sufficiently, an epidemiological study must be 

conducted. The Doheny State Beach 

epidemiology study has shown that these 

methods are quite expensive and require a 

significant commitment of resources. Question 

4 will be best answered when the methods of 

Microbial Source Tracking are more refined. 

Extending the reporting period for the special 

investigations will provide a better basis to 

address the Regional Board's concern about 

sources of bacteria and impacts on beneficial 

uses.

Section 5 (Coastal Storm Drain Monitoring) has 

been removed from the Tentative Order.

323 4 Monitoring Attachement E:MRP The requirement that the new Inland Aquatic 

Habitat monitoring program be implemented by 

the beginning of the rainy season 2010 does not 

provide adequate time to develop this new 

monitoring program nor reallocate staff 

resources from the existing monitoring 

program. Furthermore, Regional Board staff 

must recognize that any increase in any specific 

element of the monitoring effort will need to be 

offset by strategically considered compensatory 

reductions in other elements.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the end of storm season 2010-11.

Please see response to Comment 317 regarding 

the commenter's statement that "Regional Board 

staff must recognize that any

increase in any specific element of the 

monitoring effort will need to be offset by 

strategically considered compensatory 

reductions in other elements."

Section 6 (High Priority Inland Aquatic 

Habitats) has been removed from the Tentative 

Order.
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Comment

No. Commenter Subject Section Specific Comment Comment Response

324 4 Monitoring Attachement E:MRP II.B.1 Wet Weather Runoff Monitoring – MS4 

Outfall Monitoring [page 15 and May 5 

updates]

See comment above with respect to 

implementation schedule.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the 2010-2011 monitoring year.

II.B.2 Wet Weather Runoff Monitoring – 

Source Identification Monitoring [page 15]  

The requirement that the new Source 

Identification monitoring program be 

implemented within each watershed and must 

begin no later than the 2008-2009 monitoring 

year occurs during a timeframe prior to permit 

adoption.

Proposed modification:

Program implementation of this new 

monitoring program should be postponed until 

the 2010-2011 monitoring year to allow the 

Permittees adequate time to develop this new 

monitoring program and integrate it into the 

next budget cycle (2001-11).

The Regional Board finds these to be reasonable 

requests for the Wet Weather Runoff Monitoring 

requirements.  The Tentative Order has been 

updated to reflect the changed dates.

325 4 Monitoring Attachement E:MRP The 1-hour composite sampling requirement (if 

flow is observed) will make monitoring of three 

sites in a single day (by a single team) difficult 

because of holding time requirements for 

bacteriological samples.

Proposed modification:

Dry Weather Reconnaissance monitoring 

should be conducted with grab samples. 

Composite sampling should be considered as an 

ancillary assessment tool for use when 

additional source identification efforts are 

deemed necessary.

The Regional Board finds this to be reasonable 

request.  The Tentative Order language has been 

updated to reflect the proposed changes.

326 4 Monitoring Attachement E:MRP The requirement that the Planned Monitoring 

Program be submitted September 1st of every 

year, beginning on September 1, 2009, does not 

allow adequate time for analysis of the 

monitoring data from the prior year as it is 

affected by management actions undertaken 

throughout the MS4, subject of the annual 

Performance Effectiveness Assessment.

Proposed modification:

Rather than additional reporting requirements 

to describe routine monitoring efforts, Board 

staff and the Permittees should conduct an 

annual meeting after submission of the Annual 

Report to discuss the content of the report and 

any changes to the monitoring program or 

suggestions for special studies. This approach 

will promote a more collaborative relationship 

between the Permittees and Board staff and 

may help streamline the renewal of future 

permits.

Comment noted.  Please see response to 

Comment 183.

In addition, the Regional Board proposes that 

the appropriate format to discuss the content of 

the monitoring annual report, including any 

changes or suggestions, would be for the 

Copermittees to include the monitoring in the 

annual watershed review meetings (see response 

to Comment 267).
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Comment

No. Commenter Subject Section Specific Comment Comment Response

327 4 Monitoring Attachement E:MRP The requirement that the Receiving Waters and 

Urban Runoff Monitoring Annual Report be 

submitted October 1st of every year, beginning 

on October 1, 2010, does not provide adequate 

time for relevant analysis of the monitoring data 

collected in the 12-month period immediately 

prior to the proposed reporting date. Previous 

annual reports were submitted on November 

15th of each year and assessed the results of 

monitoring

activities conducted in the 12-month period 

ending 4 ½ months prior to the reporting date.

Proposed modification:

The Receiving Waters and Urban Runoff 

Monitoring Programs Annual Report should be 

submitted in conjunction with the Unified 

Annual Report and Performance Effectiveness 

Assessments

Comment noted.  Please see response to 

Comment 183.

328 4 Construction F Section F.2.d.(1)(c)(i) (Page 48) states that the 

Permittees must require implementation of 

advanced treatment for sediment at 

construction sites that are determined to be an 

exceptional threat to water quality.

The Fact Sheet provides no justification for this 

requirement. The newly released draft 

Statewide Construction General Stormwater 

Permit identifies the Active Treatment System 

(ATS) as an advanced sediment treatment 

technology. The ATS prevents or reduces the 

release of fine particles from construction sites 

by employing chemical coagulation, chemical 

flocculation, or electrocoagulation to aid in the 

reduction of

turbidity caused by fine suspended sediment. 

The recently released (April 2009) Draft 

Construction General Stormwater Permit does 

not require use of ATS but identifies it as an 

available BMP. However, that permit 

acknowledges that the ATS is a newly emerging 

technology in California.

The provisions requiring the use of ATS should 

be deleted from this permit, and the selection of 

BMPs for construction operations, especially an 

ATS, should be done under the aegis of the 

Statewide Construction General Stormwater 

Permit.

The requirements for active treatment systems in 

the Tentative Order are consistent with the 

requirements in the adopted MS4 permit for San 

Diego County.  Although the draft General 

Construction Permit may have some basic 

requirements for active treatment systems, there 

is no assurance that those requirements will be 

in the final adopted version of the permit.  The 

Copermittees have a greater knowledge and 

understanding of site conditions within their 

jurisdiction than the general permit.  Therefore, 

the Copermittees are more appropriate to know 

when and how to implement ATS within their 

jurisdiction.  

Advanced treatment has been effectively 

implemented extensively in the other states and 

in the Central Valley Region of California.  In 

addition, the Regional Board’s inspectors have 

observed advanced treatment being effectively 

implemented at large sites greater than 100 acres 

and at small, less than 5 acre, in-fill sites.  

Advanced treatment is often necessary for 

Copermittees to ensure that discharges from 

construction sites are not causing or contributing 

to a violation of water quality standards.  For 

example, the Basin Plan lists the water quality 

objective for turbidity as 20 NTU for all 

hydrologic areas and subareas except for the 

Coronado HA (10.10) and the Tijuana Valley 

(11.10). For certain construction sites with large 

slopes and exposed areas, the only technology 

that is likely to meet 20 NTU is advanced 

treatment combined with erosion and sediment 

controls. To ensure the MEP standard and water 

quality standards are met, the requirement for 

implementation of advanced treatment at high 

threat construction sites has been added to the 

Order, while still providing sufficient flexibility 

for each Copermittee’s unique program.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 

SAN DIEGO REGION 
 

Response to Comments V 
 

Section X.5 of the Fact Sheet / Technical Report for 
 

Tentative Order No. R9-2009-0002 
November 18, 2009 

 
A. Background 
 
This document provides responses to the written comments received on the draft permit for 
reissuance of NPDES Waste Discharge Requirements for Discharges of Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) draining the watersheds of the County of 
Orange, the Orange County Flood Control District, and the incorporated Cities of Aliso Viejo, 
Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, 
Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano within the 
San Diego Region  (Tentative Order No. R9-2009-0002, formerly Tentative Order Nos. R9-
2008-0001 & R9-2007-0002, NPDES Permit No. CAS0108740).   
 
The fifth version of revised the Tentative Order was distributed on August 12, 2009.  The 
original Tentative Order was distributed on February 9, 2007.  Four previous responses to 
comments documents (RTC I, II, III, and IV) have addressed written comments on the four 
previous versions of the Tentative Order.  One additional round of written comments occurred 
following close of the deadline for written comments to receive a written response on the 
December 2007 version.  These comments were received prior to the close of the public 
comment period at the February 13, 2008 adoption hearing and were responded to verbally 
by Regional Board staff at the February 13, 2008 Board Meeting.  This document 
summarizes and responds to written comments received between May 15, 2009 and 
September 28, 2009 on the fourth and fifth versions of the revised Tentative Order.  A public 
hearing on the fourth version of the Tentative Order was held on July 01, 2009 at the Ocean 
Institute in Dana Point.  At the July 01, 2009 public hearing on the Tentative Order, the 
Regional Board members directed staff to incorporate draft proposed changes to the March 
12, 2009 version and to release the Tentative Order again for further public comment.  
Interested parties had a full 45-days to review the fifth version prior to the deadline for 
submission of written comments that would be responded to in writing prior to the November 
Hearing on the Tentative Order. 
 
B. Contents of This Document 
 
Twenty-two interested parties submitted comments on the March 13, 2009 version of the 
Tentative Order and thirty submitted comments on the August 12, 2009 version.  This 
resulted in the submission of over 400 comments.  Comments came from the public, MS4 
Copermittees, governmental and non-governmental organizations, and businesses.  Fifteen 
commenters from homeowner associations submitted identical comment letters.  Their 
comments have been collected, considered, and responded together.  The Regional Board 
reviewed and considered every written comment received.  Responses to specific comments 
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are provided within this document.  Each specific comment has been assigned a comment 
number, and comments are generally grouped by commenter.  A legend for commenters can 
be found on the Page 2 of the coversheet and in Table 1(below). 
 
Comments received were concerned with a variety of topics in the Tentative Order.  Most 
comments reiterated concerns that were previously addressed in RTC I, II, III and IV.  Some 
comments requested changes that had already been made in RTC I, II, III and IV.  New 
responses have not been drafted for repeat comments that lacked sufficient new information.  
Consideration of written and verbal comments has resulted in proposed revisions to the 
requirements in the Tentative Order and can be found in the Tentative Errata and Updates 
Sheet.  In this document, the comments have not been summarized or paraphrased.  When 
comments received from one commenter were similar to other comments received, the 
Regional Board response usually references back to a previous comment number in order to 
minimize redundancy.  Please note that due to limitations of the comment database system 
employed to handle these numerous comments, some formatting from the original comment 
has been lost.  Readers are recommended to review the comments as submitted in their 
original format to fully appreciate the commenter’s sentiments.  The original comments can 
be found as Supporting Document 7. 
 
C. Order Adoption 
The California Regional Water Quality Control Board, San Diego Region (Regional Board) is 
scheduled to consider adoption of the Tentative Order on November 18, 2009. 
 
Table 1. Commenter Legend. 

Commenter Commenter Number 

Development Resource Corporation 19 

Penny Elia 20 

Village Laguna 21 

Jinger Wallace, Citizen of Laguna Beach 22 

Sierra Club 23 

Friends of Harbors Beaches and Parks 24 

Clean Water Now! Coalition 25 

City of Laguna Beach 26 

City of Santee 27 

Verna Rollinger, City of Laguna Beach 28 

United States Environmental Protection Agency 29 

NAIOP 30 

Rancho Mission Viejo 31 

Natural Resources Defense Council 32 

United States Marine Corps, Marine Corps Base Camp Pendleton 33 

Riverside County Flood Control and Water Conservation District 34 

Construction Industry Coalition on Water Quality 35 

City of Laguna Niguel 36 

Orange County Public Works 37 

San Diego County Water Authority 38 

Clean Water Now! Coalition 39 

Fire Prevention Services 40 

Michael Bailey, Citizen of Mission Viejo 41 

Jim Fitzpatrick, Pronto Car Wash 42 

United States Environmental Protection Agency 43 
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Table 1 continued. Commenter Legend. 

Commenter Commenter Number 

Contech Stormwater Solutions 44 
City of San Diego 45 
Rancho Mission Viejo 46 
City of Laguna Niguel 47 
Natural Resource Defense Council 48 

County of Orange 49 

Construction Industry Coalition on Water Quality 50 

Orange County Coastkeeper 51 

San Diego Coastkeeper 52 

City of Mission Viejo 53 

City of Lake Forest 54 

City of Dana Point 55 

David M. Sinthr* 56 

Douglas E Savard* 56 

Lynn Holmes* 56 

Barbara Barry* 56 

Walter Storch* 56 

Rancho Santa Margarita Landscape and Recreation Corporation* 56 

Dennis Pearson* 56 

Rancho Cielo Homeowners Association* 56 

Community Association of Rancho* 56 

David Pearson* 56 

Robert Rebholz* 56 

Lee Anne Woods* 56 

Trabuco Highlands Community Association* 56 

Laura Quebbemann* 56 

Ira Fleischer* 56 
* These persons and groups submitted identical comments that received a group response. 
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Comments on R9-2009-0002
Comment No. 1 Commenter No. 19 Comment Subject Finding

Comment Finding C14
This Finding seeks to prohibit all types of non-storm water (dry weather) discharges from a project site. Specifically, 
landscape irrigation, irrigation water and lawn water will no longer be allowed to enter an MS4 stormwater 
conveyance system. This runoff has been established to carry pollutants that can be detrimental to the downstream 
receiving waters.

Comments. The first question that arises is how can this prohibition be practically achieved? Also, will this prohibition 
apply to both existing and proposed developments? Will compliance involve application of efficient irrigation 
techniques and simple reduction of watering times for each zone? Or, will compliance require upgrading existing 
irrigation system components (i.e. heads and controllers) so that overspray and surplus runoff are minimized? 
Compliance may possibly require the capture of low flows and irrigation flows in basins or underground chambers so 
that the dry weather runoff does not leave the site. What is certain is that some capital expenditures will be required 
for both existing and new developments to eliminate the prohibited discharges. Doing so, however, would appear 
impossible from a practical viewpoint.

Recommendation. As written, the prohibition of "no non-storm water (dry weather) discharges," including irrigation 
runoff, is too restrictive and too rigid. It would be reasonable to apply a percent reduction to non-storm water 
discharges rather than requiring total elimination. The
regulation should include the framework of a program stating how this measure will be achieved, what levels of 
discharge are considered compliant, who will be responsible for the implementing the program, and how the 
program can be phased over time. If the permit was
adopted as written, there would be thousands of residential and commercial properties operating in violation of the 
regulations. In comments prepared by Orange County, they recommend leaving the reduction of irrigation runoff in 
the realm of public education and water conservation. DRC agrees with that assessment.

Response The Clean Water Act section 402(p)(3)(B)(ii), permit requirements for municipal dischargers, states that municipal 
storm water NPDES permits: "shall include a requirement to effectively prohibit non-storm water discharges into the 
storm sewers."  This prohibition of non-storm water discharges has been in every MS4 permit to date.   The 
Copermittees already have in place a program to detect and eliminate non-storm water discharges.  The 
requirement to prohibit non-storm water discharges into the MS4 applies to the Copermittees.  The specific method 
of compliance is up to the Copermittees to develop and enforce their ordinances.  It is not certain that some capital 
expenditures will be required for existing and new developments to eliminate non-storm water discharges.  As this is 
a specific, direct requirement of the Clean Water Act, we are not at liberty to apply a percent reduction to non-storm 
water discharges.  The Regional Board expects the Copermittees to treat irrigation runoff, through ordinance and 
inspection, like any other prohibited non-storm water discharge.
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Comment No. 2 Commenter No. 19 Comment Subject SAL

Comment Finding D.1.h

Municipal Action Levels (MALs) will establish the requirement for numeric effluent limits for specific stormwater 
runoff pollutants.

Comments. It is not clear who is responsible for compliance with MAL levels, the co-permittee (ie. city or county) or 
the private land owner. The text does not establish the time interval for sampling and monitoring. Is it one time after 
project completion, or on an annual basis? It is likely that the co-permittees will enact ordinances that will require the 
discharger to take samples of stormwater discharges and process them with a certified lab in accordance with 
accepted testing protocols. The Fact Sheet states that exceedance of MALs could result in enforcement actions 
such as stop work orders or cease and desist orders. Even if current treatment measures are adequate to satisfy the 
numeric effluent criteria, periodic sampling and testing will result in significant costs to the discharger.

Recommendation. The application of MALs is not justified or warranted according to comments from the County of 
Orange. They describe the Tentative Order's proposed use of MALs as not being legal in the manner proposed, and 
not technically supportable or valid. In fact, the Blue
Ribbon Panel Report referred to in the Supplemental Fact Sheet does not support the use of numeric effluent criteria 
on stormwater discharges at this time. We would recommend the deletion of MALs and numeric effluent limits from 
the proposed General Permit changes. It will be cost prohibitive to comply with, unenforceable based on it scope and 
size, and not justified according to current CWA interpretations.

Response The Copermittee(s), as holders of the NPDES permit to discharge from the MS4, are responsible for complaince 
with MALs.  Please note the nomenclature for MALs has been changed to SALs (Stormwater Action Levels).  SAL 
compliance points are for discharges from the MS4, not individual project sites and current language in Attachment 
E (Monitoring and Reporting Requirements) allows the Copermittees to propose a monitoring program for SALs, 
including monitoring locations and frequency.  SALs are action levels, not effluent limitations.

Please also see responses to Comment nos. 25 and 33  in the July 1, 2009, Response to Comments IV.

Comment No. 3 Commenter No. 19 Comment Subject LID

Comment Finding D.2.c

Sets the requirement that Low Impact Development (LID) site design strategies will be incorporated into new and 
existing projects.

Comments. Based on this change, LID will need to be considered in the early stages of site planning. As a developer 
works with an architect on a development proposal, it will be important to bring the civil engineer and landscape 
architect into the project at an early stage, in order to ensure that LID, Site Design BMPs and Treatment Control 
BMPs for stormwater quality are incorporated into the design layout. The cost impact from LID is the potential loss of 
developable land and the cost of additional treatment control BMPs.

Recommendation. While LID can be applied to new projects, there needs to be flexibility in how it is applied to a 
project based on site specific needs and constraints. The proposed changes should not impose compliance 
standards with respect to incorporating LID into a project design.
LID should not be applied to retrofitting existing projects because the Regional Board and the co-permittees do not 
have the right to force private property owners to make improvements to their property at their expense.

Response The Clean Water Act requires the reduction of pollutants in storm water to the maximum extent practicable (MEP).  
Current management, knowledge, practices, and technology has resulted in the use of LID BMPs to meet the MEP 
standard.  Any pollutant reduction required less than the MEP standard could be considered a violation.  As such, 
some sites have specific technical conditions that may limit the site's ability to infiltrate, retain or evapotranspirate the 
complete design storm volume.  In those cases, the Tentative Order provides flexibility for a site to use other means 
of reducing pollutants.

The retrofitting requirements do not force private property owners to make improvements to their property at their 
expense.  Rather, the Copermittees are required to cooperate with private property owners to encourage retrofitting 
through various means.  LID may be used in retrofitting where feasible, but a project's potential to be retrofitted 
should not be limited by a site's capability to implement LID practices.
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Comment No. 4 Commenter No. 19 Comment Subject Hydromod

Comment Finding D.2.g

Requires a development to analyze and mitigate potential impacts due to increased volume, velocity, frequency and 
discharge duration of stormwater. The objective here is to minimize hydromodification impacts to the downstream 
drainage courses and downstream habitat.

Comments. This is a difficult criteria to satisfy from an engineering standpoint because land development does in 
fact alter the natural drainage patterns on a site. Increased volume, higher velocities and earlier time of 
concentration are the result of introducing rooftops, paved parking
lots, streets and hardscape. The use of detention basins is one of the main tools engineers employ to control the site 
discharge and limit it to the pre-development peak runoff rate. This Finding expands on the solutions to be applied to 
site development including hydrologic
distribution using LID features, determining effective impervious area and preparation of a Hydromodification 
Management Plan.  Mitigating these factors may require extraordinary storm drainage measures and off-site 
improvements. Expenses will increase as the need for physical
mitigation measures increase.

Recommendation. This regulation cannot be reasonably satisfied when developing a project site. Hydromodification 
impacts from a project site need to be limited to industry standard of practice which is to regulate the developed 
condition discharge rate, in cubic feet per second, to
be no greater than the undeveloped condition discharge rate. The project can also reduce velocities at the discharge 
point to non-erosive rates in order to minimize downstream erosion potential and habitat impact. What should not be 
controlled by regulation are the total volume of runoff and the duration of discharge into a natural drainage course or 
unimproved channel.  These parameters are not easily modified to match the undeveloped condition and doing so 
places an unreasonable burden on the property owner and developer.

Response Specific hydromodification requirements are increasingly recognized as being needed to prevent impacts to water 
quality and beneficial uses from increased volume, duration, and intensity of flows from developed areas.  This is 
because traditional methods to date have been ineffective, and more stringent controls are needed.

Similar hydromodification requirements to those stated in the Tentative Order have been required in other MS4 
permits throughout the State of California.  It is too soon to judge the difficulty and cost in implementing 
hydromodification controls in southern Orange County.  Collectively using distributed LID features onsite and site 
design measures, along with conventional detention basins and regional controls, may defray the costs associated 
with simply expanding traditional methods to control flows.  To protect water quality, matching the peak flow rate is 
not sufficient by itself without matching duration as well.  Matching the peak flow rate, but extending the duration of 
that peak flow, may result in downstream erosion in a receiving water that cannot accommodate the increased 
duration of the peak flow.

Comment No. 5 Commenter No. 19 Comment Subject Retrofitting

Comment Finding D.3.i
Requires the cooperation of existing land owners to retrofit projects for the preservation, restoration and 
enhancement of water quality.

Comments. The main question here is how does the co-permittee identify which existing properties need to be 
retrofitted and who will pay for the cost of the required retrofit?  The Regional Board and the co-permittees do not 
have the right to force a private property owner to make improvements to their property at their expense.

Recommendation. This Finding should be deleted from the General Permit because it cannot be effectively 
implemented.

Response Copermittees must identify and rank retrofitting opportunities through an analysis of several factors listed in the 
permit (e.g. feasibility, pollutant removal effectiveness, etc).  The Tentative Order does not force a private property 
owner to make improvements to their own property.  The Tentative Order requires Copermittees to cooperate with 
private property owners in seeking out retrofitting opportunities.  Identifying the funding source for retrofitting projects 
is ultimately up to the Copermittees.  Some potential funding sources at the Copermittees discretion may include 
general funds, development fees, grant funds, and pollutant mitigation accounts.
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Comment No. 6 Commenter No. 19 Comment Subject TMDL

Comment Finding E.10

This Finding moves to establish Total Maximum Daily Loads (TMDLs) for 303(d) impaired water bodies in Orange 
County.  We understand this to mean that measurement of pollutants in a water body will be taken at the most 
downstream point of the watershed and compared with numeric limits set for each pollutant originating from the 
subject watershed. The Supplemental Fact Sheet lists bacteria, phosphorous, toxicity and turbidity as target 
pollutants. Cease and desist orders or cleanup and abatement orders would be the primary enforcement 
mechanisms under the TMDL regulation.

Comments. The EPA has been working to implement TMDLs for many years now and originally started with major 
water courses such as the Los Angeles River and Santa Ana River. Progress has been slow and is behind schedule 
because of the complexities of analysis and implementation. One main obstacle is determining who is responsible 
for reducing the pollutant load in the watershed. How to equitably apply reduction measures that involve thousands 
of property owners and numerous cities is another significant problem to solve.

According to a presentation given by Dr. Cindy Lin with the EPA on April 16, 2008 in Corona, CA, the TMDL process 
requires identifying the problem pollutants, setting numeric targets for maximum concentrations, determining the 
sources of the pollutants in the watershed, linking the
target pollutants and sources, and allocating pollutant loads to the sources. The last part is the hardest one to 
complete. In order to set a maximum discharge rate for a specific discharger, you need to have knowledge of the 
entire watershed and the point source and non-point source origins of the target pollutant. The process requires 
analysis of watershed subareas along with the cooperation of counties, municipalities and individual stakeholders. 
Assuming the Regional Board can set the TMDLs for the several 303(d) water bodies within their jurisdiction and the 
State and EPA approve them, it is not possible to determine the impact that this regulation would have on individual 
property owners.

Recommendation. The introduction of TMDLs into the General Permit should only be done if the entire program can 
be clearly identified. DRC recommends that TMDL Programs should be instituted via separate Board actions that 
address only one impaired water body and its associated watershed at a time. As presented, monitoring TMDL loads 
and effectively implementing pollutant reduction measures is unworkable. You only need to look at the efforts that 
have been underway for years on the Santa Ana River Watershed TMDL Program to know that this stormwater 
quality parameter is unworkable and impractical to impose on Orange County, its co-permittees and property owners.

Response The Tentative Order only incorporates requirements consistent with the assumptions and waste load allocations of 
adopted TMDLs (see Finding E.11 and response to comment no. 79 for a discussion on adopted TMDLs).  Finding 
E.10 does not establish TMDLs; the finding merely establishes cause for "early pollutant control actions and further 
pollutant impact assessments."  Please see Directive J.1.a.1 for more information.

See the following web page for more information on TMDLs in progress:  
http://www.waterboards.ca.gov/sandiego/water_issues/programs/
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Comment No. 7 Commenter No. 19 Comment Subject Hydromod

Comment Section III, Directives, of the Supplemental Fact Sheet Finding F.1.h

For interim projects, a limit on the Effective Impervious Area (EIP) of 5% has been added.

Comments: Taken literally, this Finding appears to limit the amount of impervious area on a project site to 5% of the 
total area. This is a completely unreasonable standard to impose on any project. Even if a project employed a green 
roof system, porous pavement and minimal concrete walks, this threshold would be extremely difficult to achieve. 
Under the USGBC LEED New Construction Reference Guide, Version 2.2, the credit for maximizing open space 
only requires 20% of the site to be set aside for vegetated open space. That leaves 80% of the site that can be 
impervious surfaces.

Recommendation. The Regional Board should eliminate the 5% EIP limit from the General Permit. If an EIP limit 
must be established, it should be in a reasonable range of 50% to 75% of the available site area. Setting 
development restrictions that cannot be practically achieved is
simply not acceptable.

Response The language regarding the Effective Impervious Area has been removed from section F.1.h.(6)(i).  Through 
discussions with the Copermittees and the interested parties, a metric using Effective Impervious Area (EIA) was not 
included in the Tentative Order's requirements.  In lieu of using EIA as a performance metric, the draft Tentative 
Order requires Low Impact Development BMPs to retain and/or biofilter the volume of runoff produced from the 
design storm (85th percentile storm event).

Comment No. 8 Commenter No. 20 Comment Subject General

Comment FYI - this is something I have been trying to get City of Laguna Beach to do for several years.

Yellow Tag Warning - Water Quality Violation

Our Beach & Your Construction Site

You Can Help Keep Our Beaches Clean (doorhanger)

Response The Tentative Order requires the Copermittees to implement an education program for developers, contractors, 
construction site personnel, municipal staff, industrial site operators, commercial site personnel, and their residents.  
The education and enforcement mechanisms proposed by the commenter are appropriate to meet the requirements 
of the Tentative Order and we support such efforts.

Comment No. 9 Commenter No. 21 Comment Subject General

Comment Living as we do at the mouth of Aliso Creek, we have long been concerned about the pollution of the creek and the 
ocean that is caused by runoff from upstream. Recently we have also begun to worry about an Orange County 
proposal to clear the creek bed of vegetation, move some 1 million cubic yards of dirt there, and install concrete-and-
rock drop structures in an attempt to control the excess flows caused by upstream development. The project would 
do nothing to reduce the excessive amount of water in the creek, and the version of it now being studied by the U.S. 
Army Corps of Engineers has no water treatment component.

The proposed new MS4 regulations, which would prohibit dry weather discharges into the creek and require low 
impact development and retrofitting of existing development to control runoff, seem to promise a welcome solution to 
the creek’s problems. We urge you to adopt them.

Response Comment noted.  Please also see response to Comment No. 56.
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Comment No. 10 Commenter No. 22 Comment Subject General

Comment SUBJECT: MS4 Permit

I am writing to give my complete support to approval of the proposed MS4 permit.

Inland cities have for far too long ignored their responsibilities and continue to allow urban runoff to pollute our ocean 
and coastal zones. Excuses such as "people like to wash their cars" or "People will be upset" are sad attempts by 
inland cities to avoid taking necessary and corrective action. At a recent public workshop I heard testimony from one 
city representative complaining how hard it is for people who live on hills to stop the runoff.
This is a poor excuse. A simple remedy like a small grate with U-pipe below or low speed bump would send the 
water to plants on the side of a driveway rather than running off to the street, creeks and ocean. But, until 
SDWRQCB adopts the new MS4 permit, these solutions will be ignored.

There is broad public support for cleaning up our runoff and waste. This includes people who live in inland counties 
who are tired of their lakes and creeks being polluted as well residents of beach communities. Many inland residents 
go to the beach for weekends and holidays. The volume of urban runoff reaching and polluting the ocean appalls 
them as well as tourists and locals.

We now have laws requiring bicycle and motorcycle helmets, seat belts and the proper disposal of trash. This, too, is 
an issue whose time has come.

It is time that SDRWQCB took real, forceful action to stop cities from polluting. Cities have been out of compliance 
for the past 7 years. We need immediate relief.

Please insist that runoff be stopped or diverted to catchments/dissipaters or for filtration and beneficial reuse. Levy 
fines against offending violators. Until SDRWQCB uses their regulatory power to stop these polluting discharges, 
nothing will be done. Please do not postpone the inevitable and leave us with polluted creeks and coastal shores.

Response Comment noted.

The Regional Board has a progressive enforcement policy with multiple levels to ensure fair, firm and consistent 
enforcement. The possible enforcement actions at the Regional Board's discretion range from a verbal warning, staff 
enforcement letter, notice of violation, cleanup and abatement order, cease and desist order, time schedule order, 
referral to the State of California's attorney general's office, and assessment of civil liability up to $10,000 per day 
per violation. When considering what enforcement action to take, the Regional Board examines the nature, extent 
and gravity of the violation, the magnitude of the violation, the water quality impacts resulting from the violation, and 
the compliance history of the violator.

Comment No. 11 Commenter No. 23 Comment Subject General

Comment As the Sierra Club Task Force Chair for Save Hobo Aliso, I have attended almost every stakeholders workshop on 
the new permit and have spoken at the Regional Board hearings in San Diego as to the negative impacts of the 
proposed SUPER Project on Aliso Creek. I also attended most of the workshops for the last MS4 Permit that was 
derailed by the Copermittees.  During most of the workshops the Copermittees have been extremely vocal about 
how impossible the new permit will be to implement and enforce, how unfair this new permit will be, and the poor 
light it will put them in with businesses and residents that feel they have a God given right to not only waste water, 
but also pollute the very creek and receiving waters of the Pacific Ocean that the MS4 Permits attempts to protect 
and preserve.

At one of the first workshops for this current permit, the EPA representative was very clear in her refute to the 
Copermittees. She explained to them, and the rest of the audience, that non-compliance has been going on for 
almost 35 years. NOW is the time to stop polluting our watersheds and NOW is the time for the Copermittees to 
take responsibility for their runoff and pollution.

At a subsequent workshop a representative from NRDC made it very clear that NOW is the time for the 
Copermittees to comply and that their non-compliance has been tolerated since 2000, while our natural resources 
have been devastated. NOW is the time for clean up and abatement orders should the Copermittees continue to 
ignore existing permit requirements while they adamantly oppose strengthened regulations. Just as many 
businesses and residents feel it’s their God given right to pollute, so do the Copermittees. This must stop and stop 
now, and the only apparent way to end this devastation to our watershed and natural resources is through adoption 
of the new MS4 Permit.

Response Comment noted.
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Comment No. 12 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Wet weather and dry weather discharges are subject to the conditions and requirements established in the San 
Diego Basin Plan for point source discharges.  These water quality standards must be complied with at all times, 
irrespective of the source and manner of discharge.

Response Comment noted.

Comment No. 13 Commenter No. 23 Comment Subject Hydromod

Comment The Sierra Club supports the entire permit with emphasis on the following:

The increased runoff characteristics from new development must be controlled to protect against increased erosion 
of channel beds and banks, sediment pollutant generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force. Special note: With this implementation there would be no need for 26 concrete drop 
structures in Aliso Creek.

Response Comment noted.

Comment No. 14 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Increased pollutant loads created by increased and uncontrolled urban development must be controlled to protect 
downstream receiving water quality.

Response Comment noted.  The Tentative Order requires consideration of retrofitting existing development and the 
implementation low impact development controls at new development and redevelopment projects.  These 
requirements are expected to address and control pollutant loads from urban developments.

Comment No. 15 Commenter No. 23 Comment Subject SUSMP

Comment The Sierra Club supports the entire permit with emphasis on the following:

Development that is ordinarily insignificant in its impact on the environment may become significant in a particularly 
sensitive environment. Therefore, additional controls to reduce pollutants from new and existing development must 
be required for areas adjacent to or discharging directly to an ESA. This holds particularly true for Aliso Creek. 
Development has been uncontrolled and unmonitored for far too long.

Response Comment noted.

Comment No. 16 Commenter No. 23 Comment Subject Overirrigation

Comment The Sierra Club supports the entire permit with emphasis on the following:

Non-storm water discharges should be effectively prohibited unless specifically exempted. Exempted discharges 
identified as a source of pollutants are required to be addressed through prohibition. Dry weather non-storm water 
discharges have been shown to contribute significant levels of pollutants and flow in arid, urban Southern California 
watersheds. The Copermittees have identified landscape irrigation, irrigation water and lawn water, previously 
exempted discharges, as a source of pollutants and conveyance of pollutants to waters of the United States. In the 
case of Aliso Creek this is a chronic problem that is leading to not only destruction of the watershed and associated 
wildlife, but also to our receiving waters.

Response Comment noted.

Comment No. 17 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Copermittees MUST reduce the discharge of pollutants in storm water urban runoff.  This can no longer be ignored 
and the ongoing pollution can no longer be tolerated.

Response Comment noted.  The Storm Water Action Levels provide a measureable performance criteria on the reduction of 
pollutants discharged from  the Copermittees MS4.
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Comment No. 18 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Pollutants can be effectively reduced in urban runoff by the application of a combination of pollution prevention, 
source control, and treatment control BMPs.  Every available tool must be implemented now, with particular 
emphasis on construction and mobile businesses that include car detailing.  Please see attached series of photos 
showing a car detailer that travels throughout the County detailing cars and allowing
pollutants to run into the gutter and storm drains uncontrolled.

Response Comment noted.  The Tentative Order includes requirements for the Copermittees oversight of mobile businesses 
such as car detailers.

Comment No. 19 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

With these photos in mind, I would like the Board to consider the adoption of a citizen based water quality monitoring 
program.  Please see the attached draft graphics that have been developed by the City of Newport Beach.  This 
concept has been shared with the City of Laguna Beach for several years, but due to a weakened MS4 Permit they 
have not seen the need to adopt.

Response Although not specifically required in the Tenative Order, a citizen based water quality monitoring program would 
have benefits to the Copermittees.  Such a program could potentailly defray monitoring costs and serve as a public 
education tool.  Even though the Tentative Order does not require that the Copermittees develop a citizen based 
water quality monitoring program, the Tentative Order also does not prohibit a Copermittee from developing such a 
program.  We leave it at the discretion of the Copermittee to develop such a program and feel that a citizen based 
monitoring program can be integrated with the existing requirements of the Tentative Order.

The State is also available to assist interested citizens in forming their own monitoring group.  
http://www.waterboards.ca.gov/water_issues/programs/swamp/cwt_volunteer.shtml

Comment No. 20 Commenter No. 23 Comment Subject SAL

Comment The Sierra Club supports the entire permit with emphasis on the following:

Copermittees must be required to implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted areas so as not to exceed the MALs.

Response Comment Noted.  Please note that the terminology has changed from "Municipal Action Levels" (MALs) to 
"Stormwater Action Levels" (SALs).

Comment No. 21 Commenter No. 23 Comment Subject LID

Comment The Sierra Club supports the entire permit with emphasis on the following:

Use of Low-Impact Development (LID) site design BMPs at new development, redevelopment and retrofit must be 
implemented.

Response Comment noted.

Comment No. 22 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Enforcement of local urban runoff related ordinances, permits, and plans must be an essential component of every 
urban runoff management program and specifically required in the federal storm water regulations and this Order.

Response Comment noted.
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Comment No. 23 Commenter No. 23 Comment Subject Retrofitting

Comment The Sierra Club supports the entire permit with emphasis on the following:

Retrofitting existing development with storm water treatment controls including LID, is mandatory to address storm 
water discharges from existing development that may cause or contribute to a condition of pollution or a violation of 
water quality standards. Cooperation with private landowners is mandatory to effectively identify, implement and 
maintain retrofit projects for the preservation, restoration, and enhancement of water quality.

Response Comment noted.

Comment No. 24 Commenter No. 23 Comment Subject General

Comment The Sierra Club supports the entire permit with emphasis on the following:

Runoff treatment and/or mitigation must occur prior to the discharge of urban runoff into receiving waters.

Response Comment noted.

Comment No. 25 Commenter No. 23 Comment Subject SUSMP

Comment The Sierra Club supports the entire permit with emphasis on the following:

Due to Orange County’s significant, uncontrolled development, early pollutant control actions and further pollutant 
impact assessments by the Copermittees are mandatory.

Response Comment noted.

Comment No. 26 Commenter No. 23 Comment Subject ASBS

Comment The Sierra Club supports the entire permit with emphasis on the following:

Discharges of Waste to State Water Quality Protected Areas (SWQPAs) or Areas of Special Biological Significance 
(ASBS) must be prohibited except where allowable under a State approved Ocean Plan Exception or Special 
Condition.

Response Please see response to Comment no. 49.

Comment No. 27 Commenter No. 23 Comment Subject SUSMP

Comment The Sierra Club supports the entire permit with emphasis on the following:

Discharges from each approved development project must be subject to the most stringent of management 
measures.

Response The standard for management measures is specified by the Clean Water Act.  It specifices that controls are required 
to reduce the discharge of storm water pollutants to the maximum extent practicable and to effectively prohibit non-
stormwater discharges.

Comment No. 28 Commenter No. 23 Comment Subject LID

Comment The Sierra Club supports the entire permit with emphasis on the following:

It is mandatory that each Copermittee must require each Priority Development Project to implement LID BMPs which 
will collectively minimize directly connected impervious areas, limit loss of existing infiltration capacity, and protect 
areas that provide important water quality benefits necessary to maintain riparian and aquatic biota, and/or are 
particularly susceptible to erosion and sediment loss.  With this in mind, it would be virtually impossible for the 
County of Orange or the Army Corps of Engineers to even remotely consider a project such as the SUPER Project.

Response Comment noted.
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Comment No. 29 Commenter No. 23 Comment Subject Hydromod

Comment The Sierra Club supports the entire permit with emphasis on the following:

Each Copermittee must revise its SSMP/WQMP to implement a watershed specific Hydromodification Management 
Plan (HMP) to include specific
criteria for minimizing and mitigating hydrologic modification at all development and redevelopment projects. Again, 
this would require the County of Orange and Army Corps of Engineers to discard any notion of a project that 
contains any characteristics similar to the SUPER Project. The Army Corps has been tasked with an ecosystem 
restoration of Aliso Creek. The Corps’ implied support of the MS4 Permit will assist in this effort which would include 
disconnecting impervious areas by reducing the percentage of Effective Impervious Area (EIA) to less than five 
percent of total project area; also disconnect impervious area from receiving waters using on-site or off-site storm 
water reuse, evapotranspiration, and/or infiltration for small precipitation events, based on limitations imposed by soil 
conditions, groundwater contamination potential and considerations for the use of amendments to improve soil 
conditions.

Response The hydromodification requirements have been modified to be more consistent with the requirements in the San 
Diego County MS4 permit.  Through discussions with the Copermittees and the interested parties, a metric using 
Effective Impervious Area (EIA) was not included in the Tentative Order's requirements. In lieu of the EIA metric, the 
draft Tentative Order now requires Low Impact Development BMPs to retain and/or biofilter the volume of runoff 
produced from the 24-hour 85th percentile storm.

Comment No. 30 Commenter No. 23 Comment Subject Construction

Comment The Sierra Club supports the entire permit with emphasis on the following:

Each Copermittee must annually notify the Regional Board, prior to the commencement of the wet season, of all 
construction sites with potential
violations such as the SUPER Project or any other construction project in the Aliso Creek watershed.

Response Comment noted.

Comment No. 31 Commenter No. 23 Comment Subject Retrofitting

Comment The Sierra Club supports the entire permit with emphasis on the following:

Each Copermittee must implement a retrofitting program which meets the requirements of this section, solves 
chronic flooding problems, reduces impacts from hydromodification, incorporates LID, supports stream restoration, 
systematically reduces downstream channel erosion, reduces the discharges of storm water pollutants from the MS4 
to the MEP, and prevents discharges from the MS4 from causing or contributing to a violation of water quality 
standards.

Response Comment noted.

Comment No. 32 Commenter No. 23 Comment Subject WURMP

Comment The Sierra Club supports the entire permit with emphasis on the following:

The Watershed Permittees must develop, implement, and update annually, a Watershed Water Quality Work Plan 
that ranks each watershed’s highest priority issues.  The Watershed Water Quality Work plan shall identify planned 
watershed assessment, BMP evaluation, BMP selection, and BMP implementation efforts for each watershed 
planning area for the full 5-year Permit cycle. The goal of the work plan to is to demonstrate a responsive and 
adaptive approach for the judicious and effective use of available resources to attack the highest priority problems 
on a watershed basis. This element should have special emphasis and be brought to the attention of the Army 
Corps of Engineers in light of their Aliso Creek Mainstem Ecosystem Restoration Project.

Response Comment noted.
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Comment No. 33 Commenter No. 23 Comment Subject General

Comment Restoration of a healthy ocean must be achieved. We cannot protect the ocean by poisoning it with our wastewater 
and urban runoff.  No less an authority than Sylvia Earle, former Director of NOAA, went on national television 
recently (see MSNBC) to urge immediate efforts to end ocean pollution and protect the ocean's ability to naturally 
modulate climate conditions. Without swift action to restore a healthy ocean, we will witness even greater, 
devastating climate change. Similarly, Marcia McNutt, Director of the Monterey Bay Aquarium, reminds us that every 
second breath comes from the ocean's ability to produce oxygen.

The solutions are readily technologically available as soon as citizens, resource agencies and elected 
representatives, working together, are ready to act.

Sierra Club applauds Congresswoman Loretta Sanchez and her senior advisor, Dolores Gonzalez-Hayes for their 
proactive stance in bringing the environmental community, County of Orange Watersheds and Army Corps of 
Engineers together. It is imperative that these two agencies move forward with a plan that will eliminate concrete 
from Aliso Creek while adopting the policies of the new MS4 Permit which will dramatically minimize the runoff and 
current flow rates that are creating pollution and destroying the creek’s natural resources. As discussed in our 
meeting of May 20th, these agencies are morally and ethically obligated to protecting and preserving our natural 
resources above all other mandates.

Response Comment noted.

Comment No. 34 Commenter No. 24 Comment Subject General

Comment Friends of Harbors, Beaches, and Parks (FHBP) supports the proposed MS4 Permit requirements. Simultaneously, 
we oppose the County of Orange SUPER Project that proposes construction of 26 concrete drop structures in Aliso 
Creek, one of the last natural creeks in Orange County which flows through Aliso and Wood Canyons Wilderness 
Park. We also support efforts that would allow for restoration of this natural creek in conjunction with the 
implementation of a program that includes pollution prevention, upstream source control, and treatment-control Best 
Management Practices. Strengthened MS4 Permit regulations would be integral in this regard.

Response Comment noted.

Comment No. 35 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Wet weather and dry weather discharges are subject to the conditions and requirements established in the San 
Diego Basin Plan for point source discharges. These water quality standards must be complied with at all times, 
irrespective of the source and manner of discharge.

Response Comment noted.

Comment No. 36 Commenter No. 27 Comment Subject Hydromod

Comment FHBP supports the entire MS4 permit with emphasis on the following:

The increased runoff characteristics from new development must be controlled to protect against increased erosion 
of channel beds and banks, sediment pollutant generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force. Special note: With this implementation there would be no need for 26 concrete drop 
structures in Aliso Creek.

Response Comment noted.

Comment No. 37 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Increased pollutant loads created by increased and uncontrolled urban development must be controlled to protect 
downstream receiving water quality.

Response Comment noted.  The Tentative Order requires consideration of retrofitting existing development and the 
implementation low impact development controls at new development and redevelopment projects.  These 
requirements are expected to address and control pollutant loads from urban developments.
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Comment No. 38 Commenter No. 24 Comment Subject SUSMP

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Development that is ordinarily insignificant in its impact on the environment may become significant in a particularly 
sensitive environment. Therefore, additional controls to reduce pollutants from new and existing development must 
be required for areas adjacent to or discharging directly to an ESA. This holds particularly true for Aliso Creek. 
Development has been uncontrolled and unmonitored for far too long.

Response Comment noted.

Comment No. 39 Commenter No. 24 Comment Subject WURMP

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Non-storm water discharges should be effectively prohibited unless specifically exempted. Exempted discharges 
identified as a source of pollutants are required to be addressed through prohibition. Dry weather non-storm water 
discharges have been shown to contribute significant levels of pollutants and flow in arid, urban Southern California 
watersheds. The Co-permittees have identified landscape irrigation, irrigation water and lawn water, previously 
exempted discharges, as a source of pollutants and conveyance of pollutants to waters of the United States. In the 
case of Aliso Creek this is a chronic problem that is leading to not only destruction of the watershed and associated 
wildlife, but also to our receiving waters.

Response Comment noted.

Comment No. 40 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Co-permittees MUST reduce the discharge of pollutants in storm water urban runoff.  This can no longer be ignored 
and the ongoing pollution can no longer be tolerated.

Response Comment noted.  The Storm Water Action Levels provide a measureable performance criteria on the reduction of 
pollutants discharged from  the Copermittees MS4.

Comment No. 41 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Pollutants can be effectively reduced in urban runoff by the application of a combination of pollution prevention, 
source control, and treatment control BMPs. Every available tool must be implemented now, with particular 
emphasis on construction and mobile businesses that include car detailing.

Response Comment noted.  The Tentative Order includes requirements for the Copermittees oversight of mobile businesses 
such as car detailers.

Comment No. 42 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

We support the assertion of the Sierra Club that the Board consider adoption of a citizen-based water quality 
monitoring program.

Response Although not specifically required in the Tentative Order, a citizen based water quality monitoring program would 
have benefits to the Copermittees.  Such a program could potentially defray monitoring costs and serve as a public 
education tool.  Even though the Tentative Order does not require that the Copermittees develop a citizen based 
water quality monitoring program, the Tentative Order also does not prohibit a Copermittee from developing such a 
program.  We leave it at the discretion of the Copermittee to develop such a program and feel that a citizen based 
monitoring program can be integrated with the existing requirements of the Tentative Order.

The State is also available to assist interested citizens in forming their own monitoring group.  
http://www.waterboards.ca.gov/water_issues/programs/swamp/cwt_volunteer.shtml
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Comment No. 43 Commenter No. 24 Comment Subject SAL

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Co-permittees must be required to implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted areas so as not to exceed the MALs.

Response Comment Noted.  Please note that the terminology has changed from "Municipal Action Levels" (MALs) to 
"Stormwater Action Levels" (SALs).

Comment No. 44 Commenter No. 24 Comment Subject LID

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Use of Low-Impact Development (LID) site design BMPs at new development, redevelopment and retrofit must be 
implemented.

Response Comment noted.

Comment No. 45 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Enforcement of local urban runoff related ordinances, permits, and plans must be an essential component of every 
urban runoff management program and specifically required in the federal storm water regulations and this Order.

Response Comment noted.

Comment No. 46 Commenter No. 24 Comment Subject Retrofitting

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Retrofitting existing development with storm water treatment controls including LID, is mandatory to address storm 
water discharges from existing development that may cause or contribute to a condition of pollution or a violation of 
water quality standards. Cooperation with private landowners is mandatory to effectively identify, implement and 
maintain retrofit projects for the preservation, restoration, and enhancement of water quality.

Response Comment noted.

Comment No. 47 Commenter No. 24 Comment Subject General

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Runoff treatment and/or mitigation must occur prior to the discharge of urban runoff into receiving waters.

Response Comment noted.

Comment No. 48 Commenter No. 24 Comment Subject SUSMP

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Due to Orange County’s significant, uncontrolled development, early pollutant control actions and further pollutant 
impact assessments by the Co-permittees are mandatory.

Response Comment noted.

Comment No. 49 Commenter No. 24 Comment Subject ASBS

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Discharges of Waste to State Water Quality Protected Areas (SWQPAs) or Areas of Special Biological Significance 
(ASBS) must be prohibited except where allowable under a State approved Ocean Plan Exception or Special 
Condition.

Response This Section of the Order was removed prior to the July 2009 Hearing.  It was removed  to prevent redundency, as 
the State regulations governing ASBSs under the California Ocean Plan already provide sufficient protection from  
MS4 discharges.
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Comment No. 50 Commenter No. 24 Comment Subject SUSMP

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Discharges from each approved development project must be subject to the most stringent of management 
measures.

Response The standard for management measures is specified by the Clean Water Act.  It specifices that controls are required 
to reduce the discharge of storm water pollutants to the maximum extent practicable and to effectively prohibit non-
stormwater discharges.

Comment No. 51 Commenter No. 24 Comment Subject LID

Comment FHBP supports the entire MS4 permit with emphasis on the following:

It is mandatory that each Co-permittee must require each Priority Development Project to implement LID BMPs 
which will collectively minimize directly connected impervious areas, limit loss of existing infiltration capacity, and 
protect areas that provide important water quality benefits necessary to maintain riparian and aquatic biota, and/or 
are particularly susceptible to erosion and sediment loss. With this in mind, it would be virtually impossible for the 
County of Orange or the Army Corps of Engineers to even remotely consider a project such as the SUPER Project.

Response Comment noted.

Comment No. 52 Commenter No. 24 Comment Subject Hydromod

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Each Co-permittee must revise its SSMP/WQMP to implement a watershed specific Hydromodification Management 
Plan (HMP) to include specific criteria for minimizing and mitigating hydrologic modification at all development and 
redevelopment projects.  Again, this would require the County of Orange and Army Corps of Engineers to discard 
any notion of a project that contains any characteristics similar to the SUPER Project.  The Army Corps has been 
tasked with an ecosystem restoration of Aliso Creek. The Corps’ implied support of the MS4 Permit will assist in this 
effort which would include disconnecting impervious areas by reducing the percentage of Effective Impervious Area 
(EIA) to less than five percent of total project area; also disconnect impervious area from receiving waters using on-
site or off-site storm water reuse, evapotranspiration, and/or infiltration for small precipitation events, based on 
limitations imposed by soil conditions, groundwater contamination potential and considerations for the use of 
amendments to improve soil conditions.

Response The hydromodification requirements have been modified to be more consistent with the requirements in the San 
Diego County MS4 permit.  Through discussions with the Copermittees and the interested parties, a metric using 
Effective Impervious Area (EIA) was not included in the Tentative Order's requirements. In lieu of the EIA metric, the 
draft Tentative Order now requires Low Impact Development BMPs to retain and/or biofilter the volume of runoff 
produced from the 24-hour 85th percentile storm.

Comment No. 53 Commenter No. 24 Comment Subject Construction

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Each Co-permittee must annually notify the Regional Board, prior to the commencement of the wet season, of all 
construction sites with potential violations such as the SUPER Project or any other construction project in the Aliso 
Creek watershed.

Response Comment noted.

Comment No. 54 Commenter No. 24 Comment Subject Retrofitting

Comment FHBP supports the entire MS4 permit with emphasis on the following:

Each Co-permittee must implement a retrofitting program which meets the requirements of this section, solves 
chronic flooding problems, reduces impacts from hydromodification, incorporates LID, supports stream restoration, 
systematically reduces downstream channel erosion, reduces the discharges of storm water pollutants from the MS4 
to the MEP, and prevents discharges from the MS4 from causing or contributing to a violation of water quality 
standards.

Response Comment noted.
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Comment No. 55 Commenter No. 24 Comment Subject WURMP

Comment FHBP supports the entire MS4 permit with emphasis on the following:

The Watershed Permittees must develop, implement, and update annually, a Watershed Water Quality Work Plan 
that ranks each watershed’s highest priority issues.  The Watershed Water Quality Work plan shall identify planned 
watershed assessment, BMP evaluation, BMP selection, and BMP implementation efforts for each watershed 
planning area for the full 5-year Permit cycle. The goal of the work plan is to demonstrate a responsive and adaptive 
approach for the judicious and effective use of available resources to attack the highest priority problems on a 
watershed basis. This element should have special emphasis and be brought to the attention of the Army Corps of 
Engineers in light of their Aliso Creek Mainstem Ecosystem Restoration Project.

Response Comment noted.

Comment No. 56 Commenter No. 24 Comment Subject General

Comment Restoration of a healthy ocean must be achieved.  We cannot protect the ocean by poisoning it with our wastewater 
and urban runoff. In addition, our County wilderness parks are set aside for recreation, wildlife habitat, open space, 
and protection of sensitive ecosystems and individual species of plants and animals. Our riparian wetland 
streambeds are the most productive ecosystems within the coastal sage-scrub and oak woodland zones of the 
chaparral ecosystems, and must be protected.

Natural, non-invasive solutions are technologically available as soon as citizens, resource agencies and elected 
representatives, working together, are ready to act.

FHBP applauds Congresswoman Loretta Sanchez and her senior advisor, Dolores Gonzalez-Hayes for their 
proactive stance in bringing the environmental community, County of Orange Watersheds and Army Corps of 
Engineers together. It is imperative that these two agencies move forward with a plan that will eliminate concrete 
from Aliso Creek (existing and future) while adopting the policies of the new MS4 Permit, which will dramatically 
minimize the runoff and current flow rates that are creating pollution and destroying the creek’s natural resources.

The proposal to build 26 step-dams (grade-control structures built 10' deep into the soil spanning the entire flow 
area) in the lower Aliso Creek should be eliminated as an alternative in this feasibility study. This "engineering 
wonder" would turn our park into a flood control channel device and do nothing to diminish the doubling of storm 
water flows and dry weather urban runoff that is polluting the ocean and eroding the banks.

Alternatives that should be considered in the watershed and surrounding cities are as follows: large-scale cistern 
strategies that capture runoff for reuse; modernizing the Laguna Niguel sewage treatment plant by OCSD, including 
recycling of gray water and groundwater recharge, powering the facility with captured methane gas, and reducing the 
toxic sewage that is dumped 1.2 miles off Aliso Beach. As well, Low-Impact Development (LID) strategies must be 
applied to areas of the watershed where applicable including rain gardens and bioretention; rooftop gardens; 
sidewalk storage; vegetated swales, buffers, and tree preservation; rain barrels; permeable pavers; soil 
amendments; impervious surface reduction and disconnection; and pollution prevention programs instituted for 
residential properties.

Response Comment noted.  Interested parties with comments such as these should pay particular attention to opportunities to 
weigh-in on the environmental review process, for projects affecting Aliso Creek, conducted pursuant to the 
California Environmental Quality Act (CEQA).
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Comment No. 57 Commenter No. 25 Comment Subject Finding

Comment Below is a "cut & paste" from the new permit. I was under the impression that I needed to petition the Board to 
achieve parity (Same Beneficial Uses and Water Quality Objectives) due to this anadromous ES/ESU via BPO 
Amendments during the Triennial Review Process.

Does the new permit fulfill/accomplish my parity goal to protect this aquatic? In this case, I wouldn't need to waste 
either Staff or Board time.

In other words, can this NPDES accomplish by "fiat" what I thought I needed to formally petition as BPO 
amendments (plural)?

In the first sentence below, this NPDES doesn't APPEAR to cite Water Quality & Beneficial Use objectives on a 
watershed-by-watershed basis but
rather generically. As there is no reference to EXISTING BPO, I'm unsure if this ambiguity might subsequently be 
challenged by ACW copermittees or lead agency The County of Orange.

I would ask Staff to note that the Central Coast (Region 3) BPO are more in alignment with the ABSOLUTE 
MINIMAL Dissolved Oxygen (DO) requirements for O. mykiss, that is 7.0 mg/l, not the 6.0 mg/l required in R9-2009- 
0021. Aquatic biologists and fishery experts seem unanimous that 8.0 mg/l assures healthy spawning conditions in 
urbanized streams like ACW that experience tremendous solar gain (elevated temperatures).

Will I be allowed to petition the Board at the R9-2009-0021 Hearing to slightly increase that BPO regarding DO for 
this reissued permit?

E. STATUTE AND REGULATORY CONSIDERATIONS
2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the following beneficial uses for 
surface waters in Orange County: Municipal and Domestic Supply (MUN), Agricultural Supply (AGR), Industrial 
Process Supply (PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact Water 
Recreation (REC1) Non-contact Water Recreation (REC2), Warm Freshwater Habitat (WARM), Cold Freshwater 
Habitat (COLD), Wildlife Habitat (WILD), Rare, Threatened, or Endangered Species (RARE), Freshwater 
Replenishment (FRSH),
Hydropower Generation (POW), and Preservation of Biological Habitats of Special Significance (BIOL). The 
following additional beneficial uses are identified for coastal waters of Orange County: Navigation (NAV), 
Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine Habitat (MAR), Aquaculture (AQUA), 
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early Development (SPWN), and Shellfish 
Harvesting (SHELL).

Response The Tentative Order does not establish the same Beneficial Uses and Water Quality Objectives that the commenter 
seeks.  Those designations are established by the Basin Plan in the triennial review process. We encourage the 
commenter to participate in the Basin Plan triennial review.  Finding E.2 of the Tentative Order states in general all 
the Beneficial Uses identified for all of the surface waters within Orange County and is not limited to the Aliso Creek 
Watershed.

Comment No. 58 Commenter No. 26 Comment Subject General

Comment First, the City Council wishes to compliment the Regional Board and its staff for your efforts to reduce urban runoff 
and enhance water quality. Our City is fully committed to aggressively pursue all reasonable efforts to improve the 
quality of the water in our creeks and the ocean.

Response Comment noted.
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Comment No. 59 Commenter No. 26 Comment Subject FETD

Comment The Council believes that your Board should adopt a permit which authorizes projects which provide for the diversion 
of nuisance water during dry weather into treatment facilities, whether they be existing sewer treatment plants or 
specialized programs to cleanse water in a creek.  When filtration is employed to reduce bacteria and other 
pollutants, it should be allowed either at the source, i.e. before the pollutants enter a waterway, or at the end of the 
line before a creek empties into the ocean since our beaches afford a significant water contact recreational venue 
for thousands of Southern California residents.

Response The approval process for diversion systems in a creek would be through a Clean Water Act section 401 certification, 
Waste Discharge Requirements and/or individual NPDES permits.  The Tentative Order is not the appropriate 
mechanism to regulate such facilities.  Treatment systems at the end of the line before a creek empties into the 
ocean do not protect and enhance water quality in the creek upstream from the treatment facility.  In fact, such 
systems could encourage degradation of the upstream portions of the creek because dischargers are aware that 
treatment exists at the mouth of the creek.  In addition, such systems at the end of the creek have historically had 
implementation problems due to excessive flows, sediment loads, and design issues.

Comment No. 60 Commenter No. 26 Comment Subject Economic

Comment In supporting efforts to improve water quality in our creeks and ocean, the Council is also concerned about the cost 
of some of the proposed measures.  Our small community is expecting a $2 million "borrowing" of our property tax 
revenues by the State this year.  At the same time, we are experiencing significant decreases in revenues from the 
sales tax and transient occupancy tax.  We believe that virtually all governmental agencies in California are 
experiencing similar austerity.  Therefore, the Board should carefully examine provisions of the proposed order to 
ensure that the proposed measures are both effective in reducing pollutants and reasonable in expense.

Response Several changes have been made to the Tentative Order to seek a cost neutral permit when compared to the 
previous permit.  Most significantly, the Tentative Order eliminates multiple monitoring requirements and allows the 
Copermittees to substitute participation in regional Monitoring programs.  These actions are expected to be more 
cost efficient and prevent redundancy.  Regional Board staff considered submitted economic information in 
developing elements of the Tentative Order.  The Regional Board, however, is not required to conduct a cost-benefit 
analysis.

Comment No. 61 Commenter No. 27 Comment Subject NEL

Comment Dry weather flows may originate from a number of sources including groundwater ingress, which is a natural source 
of water. Dry weather flow does not originate from consistent activities or locations, or at consistent flow rates.  
Assigning the word "effluent" infers that this is a relatively consistent, predictable and controllable flow originating 
from a single industrial process (such as a wastewater treatment plant). As such, it is relatively easy to control and 
treat. This is not the case with dry weather flows.

Response Effluent refers to the discharge of pollutants from a point source into waters of United States.  The discharge of 
runoff from a MS4 is considered to be a discharge of pollutants from a point source into waters of the United States 
as defined in the Clean Water Act.

Comment No. 62 Commenter No. 27 Comment Subject NEL

Comment Assigning the term "effluent" to dry weather flow will trigger mandatory minimum penalties under the Clean Water 
Act. This is inappropriate for the above-referenced reasons, and will likely result in the relevant municipal separate 
storm sewer system (MS4) operator(s) being in immediate and consistent violation of the Clean Water Act. The term 
effluent should be replaced by the word "flow."

Response Please see response to Comment no. 61.

This comment has been previously addressed; please also see Comment no. 82  in the July 1, 2009, Response to 
Comments IV.
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Comment No. 63 Commenter No. 27 Comment Subject Urban Runoff

Comment At present the stormwater programs apply to MS4 systems which tend to be located in urbanized areas. Removing 
the term "urban" infers that these requirements apply to all runoff.  This is an expansion of the requirements under 
the Clean Water Act and would logically apply to all runoff within a jurisdiction whether or not the jurisdiction has 
control over the sources of runoff (agricultural sources, or undeveloped areas, for example) or the conveyance 
(natural drainage).  Has any economic analysis been conducted to assess the impact of this change?  We consider 
this an unfunded mandate that exceeds the requirements of an MS4 permit, as it appears to be applied to areas 
which do not necessarily drain to an MS4.  The word "urban" should be reinstated when discussing runoff.

Response Removal of the term "urban"  is not an expansion of the requirements under the Clean Water Act and is actually 
more consistent with the Clean Water Act and the codified Federal Regulations.  The term "urban runoff" does not 
appear in the Clean Water Act MS4 regulations nor the Code of Federal Regulations.  The applicable regulations 
require a NPDES permit for all MS4 discharges in Orange County regardless if the MS4 is in an urban or rural area.  
Please see the discussion in the Tentative Order's fact sheet.

The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  The State's water quality 
protection requirements within the Tentative Order are authorized by Federal Law, and are not unfunded mandates.

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3 in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  No changes were made in response to this comment.

Comment No. 64 Commenter No. 27 Comment Subject MEP

Comment Introduction of Numeric Limits to define Maximum Extent Practicable (MEP).  This is inconsistent with the concept of 
the iterative process where you have a chance to adapt BMPs based on observation, instead of reaching a numeric 
limit which is more commonly associated with Total Maximum Daily Loads (TMDLs).  This is also inconsistent with 
the 2006 Blue Ribbon Panels recommendation that numeric limits are inappropriate for municipal permits. The NELs 
and the MALs should be removed from the permit.

Response Please see response to Comments nos. 25, 33 and 39  in the July 1, 2009, Response to Comments IV, as this 
concern was addressed previously.

Please also see the Regional Board Counsel Memorandum dated November 05, 2009.

Comment No. 65 Commenter No. 27 Comment Subject SUSMP

Comment Based on the regional model review for San Diego County updating the SUSMP annually is not feasible.  It would be 
a more effective use of resources to update the SUSMP less frequently.  Revise to incorporate findings from 
effectiveness studies once every permit cycle.

Response The Copermittees must update the BMPs in their local SSMP during the third year of implementation of the 
Tentative Order.  The BMPs update is not required annually as the commenter implies.  The Tentative Order does 
require the Copermittees to annually incorporate findings from local treatment BMP effectiveness studies (e.g., ones 
conducted by, or on-behalf of, public agencies in Orange County).  This is not intended to be an annual 
comprehensive update of BMPs but rather an incorporation of existing data.  As such, it is feasible for the 
Copermittees to incorporate these findings into their local SSMPs.
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Comment No. 66 Commenter No. 27 Comment Subject Existing Development

Comment Based on our experience, not all food facilities warrant annual inspection (coffee shops, sale of largely prepackaged 
foods, such as ice cream parlors etc). It would not be an effective use of resources if the permittee cannot 
differentiate between facilities that genuinely have potential for exposures and those that do not.

This should be revised to require that food facilities be prioritized based on potential for exposures and that the 
annual inspection requirement be only applied to those deemed to have the highest threat of exposure of pollutants 
to urban runoff. The permittees should be allowed to develop their own method to determine how the facilities should 
be prioritized, but this should be based on: observations from previous inspections; record of complaints and 
violations associated with the specific facility; potential sources of pollutants (sale of prepackaged products versus
facilities with rendering bins, food preparation waste, outside eating areas, etc).

Response The Copermittees have already been inspecting restaurants annually as part of the County Health Department 
inspections.  As such this change is not considered significant because it allows the Copermittees to continue with 
their existing programs.  Restauratnst have been found to present many threats to water quality and standard 
educational efforts are not effective because restaurants are subject to frequent management and personnel 
changes.  For these reasons, the Tentatie Order requires restaurants to be inspected annually.

Comment No. 67 Commenter No. 27 Comment Subject Retrofitting

Comment Requirement to retrofit existing development (page 65).  It is not clear what mechanism(s) will be available to 
accomplish this requirement, nor how it would be funded. Further clarification is needed on how this can be legally 
accomplished and how it would be funded.

It would be a better use of resources for jurisdictions to develop measures during the review-of any discretionary 
project to ensure that retrofitting stormwater BMPs are considered. Preparing a comprehensive report on the City-
wide potential for retrofit, when it is unlikely that there would be any legal opportunity, much less financial resources, 
to extensively implement it appears to be wasteful. The goal could be better attained by using the available 
permitting process to achieve retrofits where feasible.

Response Retrofitting existing development is a widespread practice across the United States.  Although a Copermittee may 
not have the legal authority to explicitly require a private landowner to retrofit their property, the Copermittee has 
various other means to communicate and cooperate with the private property owner.  The Tentative Order lists 
several mechanisms available to the Copermittee in cooperating with the private landowner such as demonstration 
projects, retrofits on public lands or easements, education and outreach, subsidies, retrofit projects as mitigation or 
ordinance compliance, public and private partnerships, and in lieu fee reductions for existing MS4 discharges.  The 
Tentative Order requires the ranking and prioritization of retrofitting projects based in part on feasibility and cost 
effectiveness, thereby avoiding duplicative and wasteful efforts.  This prioritization maximizes benefits by 
implementing retrofitting projects that will be most effective and affordable.  No further changes have been made to 
this requirement.
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Comment No. 68 Commenter No. 27 Comment Subject Monitoring

Comment Expansion of monitoring requirements to include wet and year round dry sampling of MS4. Expansion of 
constituents to be analyzed.  Introduction of new programs (sediment toxicity study and aquatic habitat 
monitoring)(Attachment E).

Sediment toxicity may originate from historic sources which the permittee never had control over.  Also current 
activities not under the control of the permittee will also impact aquatic habitats and sediment.  It is inappropriate to 
use an MS4 permit as a catch-all for all monitoring that is conducted in a watershed.  Monitoring should be focused 
on the impact from the MS4 and constituents of concern associated with the MS4.

Presumably these studies are in addition to monitoring associated with TMDLs, therefore resulting in duplication of 
effort and costs.

Response The Regional Board has attempted to alleviate the costs from additional monitoring by introducing more flexibility 
into the requirements for Storm Water Action Levels and Dry Weather Non-storm Water Effluent monitoring.  In 
addition, required Bioassessment sampling has been reduced and language has been added to allow for 
participation in Regionalized monitoring programs.

The Regional Board agrees that some sediment toxicity, primarily in areas of historic industrial or agricultural activity, 
may be due to historic sources.  For example, Dana Point harbor sediment sampling has detected DDE, indicating 
historic DDT use in the area.  However, the Regional Board has included a required sediment toxicity study in urban 
streams for a number of reasons.  First, as referenced in the fact sheet, recent studies and monitoring in the San 
Diego Region have shown that pesticides that are not "historic" impact urban stream receiving waters.  Second, 
current bioassessment protocols include a measurement of water toxicity, but not sediment toxicity.  Bioassessment 
conducted by the Copermittees under Order R9-2002-01 has shown consistently poor to very poor IBI scores with 
no strong relationship to water chemistry or physical habitat.  Third, multiple waters within the San Diego Region 
have a current or proposed 303(d) listing for toxicity.  It is expected this special study will complement, not duplicate, 
any TMDL efforts by the Copermitttees to address these listings.  Lastly, Copermittees have identified specific 
categories of non-storm water discharges as a source and conveyance of pollutants, including pesticides, to waters 
of the United States.

Please remember that, the MS4 owner/operator is responsible for discharges into their MS4 system.  Please see 
Comment no. 44  in the July 1, 2009, Response to Comments IV.

Comment No. 69 Commenter No. 27 Comment Subject General

Comment Overall we are concerned at the additional layer of reporting required in the permit (annual workplans in addition to 
annual reports and management plans).  This further diverts precious resources from direct improvements to water 
quality to the preparation of compliance documents that overlap. We strongly recommend that the RWQCB 
reconsider its need for such extensive documentation (which would be in addition to any TMDL reporting).

Response We are not aware of any additional layer of reporting requirements.  A watershed workplan has taken the place of 
the WRMP requirements.  The annual reports and management plans are preexisting requirements.  As stated in 
section K. Reporting, the Copermittees may propose alternative reporting criteria and schedules for the Executive 
Officer's acceptance.
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Comment No. 70 Commenter No. 28 Comment Subject FETD

Comment I am writing on my own behalf to ensure that the action taken by the Laguna Beach City Council on June 2, 2009 is 
clearly represented. The following motion (taken from the Recap provided by the City Clerk) was passed in regard to 
item 13. COMMENTS ON NATIONAL POLLUTANT
DISCHARGE ELEIMINATION SYSTEM PERMIT.

"Moved by Mayor Pro Tem Pearson, seconded by Councilmember Rollinger and carried unanimously to send a 
letter to the San Diego Regional Water Quality Control Board over the Mayor's signature, incorporating the language 
in the first paragraph of the Memorandum written by the Environmental Committee and encouraging the allowance 
of dry weather diversion and filtration both at the source and at the end of the line. The
letter is to include a statement that Laguna Beach is concerned, as are other cities, regarding costs related to 
enforcement monitoring."

Response Please see response to comment no. 59.

Several changes have been made to the Tentative Order to  seek a cost neutral permit when compared to the 
previous permit.  Most significantly, the Tentative Order eliminates multiple monitoring requirements and allows the 
Copermittees to substitute participation in regional Monitoring programs.  These actions are expected to be more 
cost efficient and prevent redundancy.  To the extent economic information was submitted, the Regional Board staff 
considered economic considerations in developing elements of the Tentative Order but the Regional Board is not 
required to conduct a cost-benefit analysis.

Comment No. 71 Commenter No. 28 Comment Subject General

Comment The following is the language in the first paragraph of the Memorandum written by the Environmental Committee:

"The City Council of the City of Laguna Beach applauds SDRWQCB in its efforts to reduce runoff and improve water 
quality. We are especially concerned with the watershed of Aliso Creek where excess runoff has severely incised 
the waterways of the Aliso and Wood Canyons Wilderness Park. The waters of lower Aliso Creek, of its estuary and 
of the Pacific Ocean near the mouth of the creek have long shown high levels of a wide range of pollutants. We 
strongly support your efforts to reduce both storm water discharge and dry-season discharge into the creek as well 
as your efforts to increase the quality of the water entering the creek."

As the City's elected City Clerk for nearly thirty years prior to my election as a Member of the City Council, it is 
important to me that the actions taken by the City Council be clearly transmitted. Thank you for your efforts on our 
behalf.

Response Comment noted.

Comment No. 72 Commenter No. 29 Comment Subject Overirrigation

Comment First, we would like to express our support for one aspect of the March 13, 2009 Tentative Draft Permit which was 
not covered by our May 14 letter. We recognize that section B, regarding Non-Stormwater Discharges removes 
"landscape irrigation, irrigation water, and lawn watering" from the listed categories of non-prohibited nonstormwater 
discharges. We note that the draft Fact Sheet identifies discharges from these categories to be substantial sources 
of pollutants. We agree that it is valid for the Regional Board to remove these sources from the list of non-prohibited 
non-stormwater discharges.

Response Comment noted.

Comment No. 73 Commenter No. 29 Comment Subject LID

Comment We are encouraged by the revisions made to the draft permit's Low Impact Development (LID) provisions in the 
June 8 update. We have been supportive of the Santa Ana Regional Board's Orange County MS4 permit, which was 
adopted on May 24, 2009. The LID provisions included in the June 8 update are generally consistent with the Santa 
Ana Regional Board's permit. We also appreciate that the June 8 update addresses the comments pertaining to LID 
in our May 14 letter.

Response Comment noted.

Page 21 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0005960



Comment No. 74 Commenter No. 29 Comment Subject SUSMP

Comment Section F .1.d requires the submittal of an updated model SUSMP within two years of permit adoption.  We note that 
in other permits, including the May 24, 2009 Santa Ana Regional Board permit for Orange County, similar plans 
must be submitted within one year of permit issuance.

Response The Tentative Order requires the SSMP to be submitted within two years at the request of the Copermittees.  They 
specifically requested that this requirement not be consistent with the Santa Ana Regional Board permit for Orange 
County.  This change was made in response to comment No. 102 in the July 1, 2009, Response to Comments IV.  
By allowing two years to develop SSMP, this allows the update of the SSMP and the development of the HMP to 
coincide.

Comment No. 75 Commenter No. 29 Comment Subject LID

Comment Section F .1.d.4.c.ii - The updated LID language includes the term "biofiltration." Although this term is commonly 
used, as a general matter, its exact meaning is unclear.  For example, in some circumstances, distinctions have not 
been made between infiltration and biofiltration. Conceptually, we believe that a well designed and operated 
biofiltration system can be consistent with LID principles by reducing flow volumes and protecting water quality.  
However, without a clear definition of biofiltration, there is the potential for the use of approaches that are contrary to 
LID.  This section of the draft permit takes a step in the right direction by providing a total volume requirement for an 
acceptable biofilter.  We would be interested in conferring further with you to improve the permit's definition of 
biofiltration.

Response The latest Tentative Order includes a definition of biofiltration in Attachment C.

Comment No. 76 Commenter No. 29 Comment Subject TMDL

Comment Lastly, we'd like to refer to our May 14 comment letter's mention of the permit's provisions regarding the 
incorporation of Total Maximum Daily Loads (TMDLs). We continue to believe that the draft permit's TMDL 
provisions should be clarified, and would be glad to consult with you on this issue.

Response Please see response to comment no. 305 from the July 1, 2009, Response to Comments IV.

Comment No. 77 Commenter No. 30 Comment Subject General

Comment NAIOP SoCal has reviewed the comments submitted by the County of Orange in their May 15, 2009 document. We 
will not repeat what they have set forth, but will incorporate them by reference as though fully set forth herein. We 
agree with the issues they raised and do feel that further discussions would be very beneficial in developing a final 
permit that addresses everyone's goal; cleaner water.

Response Comment noted.

Comment No. 78 Commenter No. 30 Comment Subject SAL

Comment NAIOP SoCal will highlight a few of the areas of concern.  First, the draft permit attempts to establish Municipal 
Action Levels (MALs). NAIOP does not believe MALS are justified or warranted, as well as not being technically 
supportable. In fact, the Blue Ribbon Panel Report does not support the use of numeric effluent criteria on 
stormwater discharges, and should be deleted.

Response The issue raised by this comment is not new.  Please see responses to Comment nos. 25 and 33 in the July 1, 
2009, Response to Comments IV.
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Comment No. 79 Commenter No. 30 Comment Subject TMDL

Comment The draft permit also attempts to establish Total Maximum Daily Loads (TMDLs) for 303(d) impaired waters. Yet, 
there have been no TMDLs approved by the Federal or State governmental agencies. What is set forth in the draft 
permit appears to be unworkable and impracticable. Any interest in pursuing TMDLs should be done by working on 
one impaired body and its associated watershed at a time.

Response On June 11, 2008, the San Diego Water Board adopted Resolution No. R9-2008-0027 amending the Basin Plan to 
incorporate Total Maximum Daily Loads (TMDLs) for indicator bacteria Baby Beach in Dana Point Harbor and 
Shelter Island Shoreline Park in San Diego Bay.

On June 16, 2009 the State Water Resources Control Board adopted Resolution No. 2009-0053 to approve an 
amendment to the Water Quality Control Plan for the San Diego Region (Basin Plan) to incoporate Total Maximum 
Daily Loads for Indicator Bacteria in Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in San 
Diego Bay.

The State's Office of Administrative Law (OAL) approved the TMDLs on September 15, 2009.   The effective date of 
the TMDLs is the date of OAL approval.

The United States Environmental Protection Agency (USEPA) approved the TMDLs on October 26, 2009.

Comment No. 80 Commenter No. 30 Comment Subject SUSMP

Comment Next is the limit on impervious area on a project site to 5% of the total area. This really is not reasonable or practical. 
Setting development restrictions that cannot be practically achieved is not an approach that leads to effective means 
of addressing the runoff issue. The 5% limit needs to be deleted.

Response Through discussions with the Copermittees and the interested parties, a metric using Effective Impervious Area 
(EIA) was not included in the Tentative Order's requirements.  In lieu of the EIA metric, the draft Tentative Order 
requires Low Impact Development BMPs to retain and/or biofilter the volume of runoff produced from the 24-hour 
85th percentile storm.

Comment No. 81 Commenter No. 30 Comment Subject SUSMP

Comment We also want to emphasize the concept of a County-wide Model WQMP that is consistent for the entire County and 
one that does not include different standards for new development and redevelopment for North and South County 
areas.

Response The requirements of the Tentative Order do not prevent or obstruct the implementation of a consistent County-wide 
WQMP.  The standards for new development and redevelopment in the Tentative Order and in the Santa Ana 
Regional Board's North Orange County MS4 permit are not mutually exclusive.  A County-wide WQMP meeting the 
requirements of the Tentative Order would also meet the requirements of the North Orange County permit, and 
would be beneficial to the watersheds of both portions of Orange County.

Comment No. 82 Commenter No. 30 Comment Subject SUSMP

Comment Sections XII.B.4A and B of the North County Permit provides several options for the treatment control BMP sizing 
calculations, whereas the South County Permit provides only one option.  We request that the language in Section 
F.1.d.6 of the South County Permit be updated to reflect all of these options, which is consistent with Exhibit 7.11 of 
the OC DAMP (Page 7.11-47).

Response The Tentative Order limits the selections of methods used to determine the appropriate volume of storm water runoff 
to be treated.  This limitation ensures that priority development project proponents utilize the most accurate 
information to determine the volume or flow of runoff that must be treated.  Using detailed local rainfall data, the 
County of Orange has developed the 85th Percentile Precipitation Isopluvial Map, which exhibits the size of the 85th 
percentile storm event throughout Orange County.  Since this map uses detailed local rainfall data, it is more 
accurate for calculating the 85th percentile storm event than other methods which were included in Order No. R9-
2002-0001. The other methods found in Order No. R9-2002-0001 were included as options to be used in the event 
that detailed accurate rainfall data did not exist for various locations within Orange County.  The development of the 
85th Percentile Precipitation Isopluvial Map makes these other less accurate methods superfluous. Therefore, these 
other methods for calculating the 85th percentile storm event have been removed from the current Order.  This 
limitation also simplifies compliance and oversight for the project developer, municipality, and Regional Board.

Page 23 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0005962



Comment No. 83 Commenter No. 30 Comment Subject SUSMP

Comment Section XII.C.5 of the North County Permit discusses many of the issues that limit the applicability of LID principles 
in certain situations (e.g., unfavorable soil conditions, existing contamination issues, etc.). The option for the 
permittees to incorporate the LID principles into larger sustainability programs that balance the benefits of LID 
against other laudable sustainability objectives should be included in the South Orange County Permit.

Response Implementation of LID is a sustainability objective with the dual purpose of pollutant capture and hydromodification 
control.  As such, it is difficult to substitute the benefits of LID with other laudable sustainability objectives that may 
not be measurable or water quality based.  In addition, we must be careful where the ends do not justfy the means.   
A site that meets other laudable sustainable objectives would still presumably be discharging the same pollutant load 
unless LID measures were implemented on site.  We cannot support a program that would allow a project not to 
implement LID while still discharging the same pollutant load regardless of other laudable sustainability objectives.  
Therefore, the Tentative Order includes section F.1.d.(7)(g) allowing the Copermittee's to implement a pollutant 
credit system at their discretion provided that such a program exhibits that it does not allow a net impact from 
pollutant loadings over and above the impact caused by projects meeting LID requirements.

Comment No. 84 Commenter No. 30 Comment Subject Overirrigation

Comment As also discussed in previous comment letters provided by the County of Orange, we are concerned with the 
elimination of irrigation runoff required by the South County Permit. Our experience has taught us that irrigation 
runoff can be feasibly minimized, however complete elimination of irrigation runoff is unlikely to be 100% achievable. 
We recommend the language of Section XII.B.3.a that requires irrigation runoff to be minimized to the maximum 
extent practicable rather than eliminated.

Response The comment regarding the probition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.

Please see the discussion in the Fact Sheet for finding C.15; and the July 1, 2009, Response to Comments IV, 
Response Nos. 28, 52, 76, and 159.  No changes have been made in response to this comment.

The exemptions for irrigation runoff from prohibition have been removed as required per 40 CFR 122.26, which 
requires such illicit discharges be addressed where such discharges are identified as sources of pollutants.  
Furthermore, irrigation runoff is a non-storm water discharge that is required to be effectively prohibited by the Clean 
Water Act and is not subject to the maximum extent practicable standard.  The Regional Board expects the 
Copermittees to treat irrigation runoff, through ordinance and inspection, like any other prohibited non-storm water 
discharge.  The Copermittees current non-storm water prohibitions, that do not include prohibiting over irrigation 
runoff, are also not 100 percent effective.  The Regional Board realizes that the large number and diffuse geography 
of storm drain inlets makes a 100 percent prohibition difficult to enforce.  Nevertheless, the Copermittees currently 
have non-storm water prohibitions within their ordinances and it is expected that they make a good faith effort in 
enforcing those ordinances.  The language suggested from Section XII.B.3.a appears to be contrary to federal 
regulations.  Non-stormwater discharges are prohibited according to the Clean Water Act.  40 CFR 122.26 requires 
"a program including inspections, to implement and enforce an ordinance, orders or similar means to prevent illicit 
discharges to the municipal separate storm sewer system; this program description shall address all types of illicit 
discharges, however the following category of non-storm water discharges or flows [including overirrigation] shall be 
addressed where such discharges identified by the municipality as sources of pollutants to waters of the United 
States."
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Comment No. 85 Commenter No. 30 Comment Subject Hydromod

Comment The interim hydromodification requirements of the South County Permit section F.1.h.6 are extensive and include 
the 1-year through the 10-year storm and potential for continuous modeling requirements along with an EIA 
requirement.  The hydromodification requirement of the North County Permit (as set forth in Section XII.D) is limited 
to the 2-year storm and has clear provisions for determining compliance and for determining the applicability of the 
hydromodification requirement. Based on our consultation with several storm water and water quality engineers, the 
design and approval process for implementing a system that control multiple storms is exponentially more difficult 
than the design approval process for a single storm event. This increased complexity in design, however, does not 
translate to a radically altered design in the constructed condition. We feel the complexity does not greatly add to 
achieving the regional water quality objectives and recommend that the Regional Board replace the 
hydromodification language from the North County Permit with the South County Permit language entirely.

Response The interim hydromodification requirements have been rewritten and no longer contain references to the EIA.  
Additionally, the requirements call for use of a continuous simulation hydrologic model to implement flow control 
BMPs for flow rates that fall within 10 percent of the 2-year, and up to the 10 year, storm event.  Flows leaving a 
project site that do not fall within this range do not need to be controlled under the interim requirements.

The Regional Board finds that mitigating runoff above the 2-year storm is necessary to prevent erosion and impacts 
to downstream receiving waters.  Studies have shown that storms greater than the 2-year storm do most of the 
erosive work (SCVURPPP, 2005).  The requirement for continuous modeling is necessary to help dischargers 
decipher both the applicability of hydrologic controls and whether or not compliance will be achieved with proposed 
BMPs.  The Regional Board recognizes that Copermittees will need to learn how to perform continuous modeling 
and the design approval process associated with these hydromodification requirements.  This process, however, is 
not without precedent.  Copermittees in both the Bay area and San Diego area have successfully implemented 
requirements to perform continuous modeling for purposes of hydromodification management, and have been able 
to do so in evaluating effects from a range of storms (not a single storm event).  The Regional Board disagrees that 
mitigating effects from a range of storms does not add to achieving regional water quality objectives because, as 
previously stated, storms greater in intensity than the 2-year storm perform the majority of the work that causes 
downstream erosion.

Comment No. 86 Commenter No. 30 Comment Subject SUSMP

Comment In general, the changes that NAIOP requests will not negatively impact water quality in the region and the 
recommended changes are consistent with the overall approach taken for water quality protection in the region. In 
fact, we strongly feel that a consistent Model WQMP for the entire County will increase the probability that the design 
measures in the Permits will be implemented in a more consistent manner when all cities have the same 
requirements. The overall differences with respect to new development/redevelopment in the adopted Permit for 
North Orange County and the draft permit for South Orange County are minimal enough that the objectives for both 
Permits can be achieved by a County-wide Model WQMP that reflects the specific design and numerical 
requirements set forth in the northern Orange County Permit.

Response The requirements of the Tentative Order do not prevent or obstruct the implementation of a consistent County-wide 
WQMP.  The standards for new development and redevelopment in the Tentative Order and in the Santa Ana 
Regional Board's North Orange County MS4 permit are not mutually exclusive.  A County-wide WQMP meeting the 
requirements of the Tentative Order would also meet the requirements of the North Orange County permit, and 
would be beneficial to the watersheds of both portions of Orange County.

Comment No. 87 Commenter No. 31 Comment Subject SUSMP

Comment Thank you for providing Rancho Mission Viejo (RMV) with the opportunity to review and comment on the referenced 
Revised Tentative Order ("Order").  We have received and reviewed the revised language concerning Low Impact 
Development recently distributed by the Regional Board. We are supportive of the addition of the Alternative 
Perfornlance Criteria for Watershed-Based Projects (Section F.1.c. (8)).

Response Comment noted.
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Comment No. 88 Commenter No. 32 Comment Subject LID

Comment NRDC believes that good policy and law require a standard both to retain onsite the design storm whenever possible 
and to provide offsite mitigation for any of the design storm volume not retained onsite. The most recent draft 
language issued by the Regional Board would require onsite retention but allow “biofiltration” to qualify toward 
meeting the design storm volume obligation when onsite retention is technically infeasible.  Tentative Order ¶ 
F.1.d.(4)(c). For reasons previously elaborated in our comments and discussed briefly below, we do not support 
crediting water treated through biofiltration BMPs toward the onsite, 85th percentile storm retention obligation that 
otherwise applies to projects under Tentative Order ¶ F.1.d.(4)(c)(i). When biofiltration practices are used (we do not 
oppose their use when onsite retention of the design storm is technically infeasible), this should trigger the 
requirement to provide offsite mitigation or in-lieu funds.

Response The Regional Board maintains that bio-filtration is part of a comprehensive LID program.  Effective bio-filtration 
provides pollutant removal and energy dissipation.  Biological removal of pollutants can even be an improvement 
over simply keeping pollutants on-site until rainfall over the design-storm criteria washes pollutants into receiving 
waters.  Removal of pollutants and prevention of downstream hydromodification ensures any discharge to be low 
impact.  The USEPA’s Green Infrastructure website includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  

In addition, the U.S. Department of Housing and Urban Development’s report titled “The Practice of Low Impact 
Development,” (July 2003, H-21314CA) incorporates filtration techniques.  The County of San Diego’s LID manual 
also utilizes bio-filtration as an acceptable LID practice.  In the future as the science and knowledge of storm water 
treatment evolves, filtration may not be a suitable LID practice to meet the maximum extent practicable standard.  

For this permit iteration, LID BMPs that capture the design storm for reuse, infiltration or evapotranspiration are 
preferred over bio-filtration techniques.  The draft permit provides design-criteria for “LID bio-filtration BMPs” in 
section F.1.4.d.ii and requires demonstration that retention LID BMPs are technically infeasible prior to implementing 
bio-filtration BMPs.

Comment No. 89 Commenter No. 32 Comment Subject LID

Comment To dispel misconceptions about onsite retention-based standards, such standards do not equate to a “no discharge” 
requirement because the design storm is relatively small and many precipitation events will exceed it. Implementing 
a full retention-based standard with appropriate alternative compliance provisions would mean, however, that 
Orange County would reap the benefit of a superior pollution discharge standard even if onsite retention were 
infeasible. This would be a critical step forward, particularly because the water retained, whether onsite or offsite 
through alternative compliance, would be infiltrated or otherwise reused. Such an approach mirrors similar 
approaches now being implemented or considered in locations as diverse as Washington, D.C., Philadelphia, West 
Virginia, and—through new requirements for federal buildings—
everywhere in the United States.

Response Comment noted.

Comment No. 90 Commenter No. 32 Comment Subject LID

Comment Critically in this connection, as discussed in our last letter, on May 7, 2009, the Los Angeles Regional Water Quality 
Control Board adopted NPDES No. CAS00402, a new MS4 permit for Ventura County and the incorporated cities 
therein. The adopted Ventura County MS4 permit requires onsite infiltration, harvesting and reuse, or 
evapotranspiration of the 85th percentile design storm, with no runoff. The critical difference between the Ventura 
County MS4 permit and the draft Tentative Order’s LID performance standard is that, in Ventura County, biofiltration 
cannot count toward a site’s LID volumetric obligations—the Tentative Order, as currently drafted, would allow a site 
that demonstrated technical infeasibility to discharge potentially all of its stormwater to the storm sewer system 
without undertaking any offsite mitigation.  If the biofiltration BMPs installed are not 100% effective at removing 
pollutants (and they almost undoubtedly would not be 100% effective), the site will discharge more pollution than a 
site that meets the onsite retention standard.  For this reason, offsite mitigation should be required in such situations.

Response Please see the response to comment No. 88.  In addition, the biofiltration requirements are consistent with the Santa 
Regional Board's MS4 permit for North Orange County, R8-2009-0030.
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Comment No. 91 Commenter No. 32 Comment Subject LID

Comment A strict requirement (with appropriate alternative compliance options) for onsite infiltration, reuse, and 
evapotranspiration not only implements the MEP requirement (and others) contained in the Clean Water Act, it is 
also inarguably wise policy in drought stricken California. Governor Schwarzenegger recently declared a state of 
emergency in California due to severe drought. The major Southern California water supplier will cut water deliveries 
across the region this summer by ten percent, the first such cut since the drought of the early 1990s.  Notably, the 
Governor’s Proclamation orders public water agencies essentially to “find” more water through a variety of activities, 
including “…efforts to protect water quality or water supply.”  As such, a standard that requires retention of the 
design storm onsite is directly responsive to the Governor. The Tentative Order would potentially allow large 
quantities of biofiltered water to flow into receiving waters through storm sewers, providing no water supply benefit at 
all.

Response Please see the response to comment No. 88.

Comment No. 92 Commenter No. 32 Comment Subject LID

Comment Thus, we strongly urge the Board to make a small but very important change to the Tentative Order by requiring that 
projects using biofiltration BMPs mitigate—through the LID substitution program—the quantity of stormwater that is 
not retained onsite.  This will comport with the emerging stormwater management trend around the country and help 
ensure that the Permit meets the MEP standard.

Response Please see the response to comment No. 88.

Comment No. 93 Commenter No. 32 Comment Subject LID

Comment We appreciate that the Regional Board has attempted to circumscribe the use of biofiltration BMPs by requiring that 
they be designed appropriately. However, as Orange County Coastkeeper Executive Director Garry Brown testified 
regarding the same issue in North Orange County, experience shows that this is easier said than actually 
implemented. As such, allowing biofiltration may serve as an “out” that will minimize environmental performance. In 
contrast to objectively clear requirements to “infiltrate, harvest and reuse, or evapotranspire,” “biofilter” is a 
subjective term open to interpretation and abuse.

Response The latest Tentative Order includes a definition of biofiltration to avoid misuse and misinterpretation.  Please see the 
response to comment No. 88.

Comment No. 94 Commenter No. 32 Comment Subject LID

Comment Indeed, while we oppose the allowance for biofiltration as part of the main LID performance standard, we believe 
that if this language remains over our objections, clarifying language should close the loopholes that we have 
identified. There is consensus among the environmental NGOs and industry stakeholders, including the BIA and 
CICWQ, that biofiltration LID BMPs can be abused and therefore must be built and maintained to meet strong and 
clear requirements. CICWQ, for example, stated in its February 13, 2009 letter to the Santa Ana Regional Board: 
“we recommend that hard feasibility criteria should be specified in the model WQMP/DAMP upon its renewal — 
such that developers should not be able to bypass implementation of appropriate LID BMPs.”

Response The Tentative Order has included some basic design criteria for biofiltration to avoid abuse.  The LID biofiltration 
BMPs must be designed for an appropriate surface loading rate to prevent erosion, scour and channeling within the 
BMP.  Due to the flow through design of biofiltration BMPs, the total volume of the BMP, including pore spaces and 
prefilter detention volume is allowed to be no less than 0.75 times the design storm volume.
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Comment No. 95 Commenter No. 32 Comment Subject LID

Comment Therefore, if the Board does not delete references to biofiltration in the Tentative Order’s LID provisions, it should, at 
minimum, make the following clarifications:

Section F.1.d.(4)(c)(ii) should be elaborated and state as follows: “LID bio-filtration BMPs shall be designed to 
accommodate the design flow at a surface loading rate no greater than 5 inches per hour and shall have a total 
volume, including pore spaces and prefilter detention volume, no less than the runoff volume generated by the 
design storm depth times 0.75. Maximum ponding depth shall be 12 inches; minimum drainage time shall be 12 
hours.”

“Runoff from impervious areas also may be dispersed to pervious landscaped areas in a ratio not to exceed 2 parts 
impervious area to one
part pervious landscaped area. Pervious landscaped areas must be designed to pond and infiltrate runoff produced 
by the design storm depth.
Maximum ponding depth shall be 2 inches and minimum topsoil-turf thickness 3 inches.”

Response Comment noted. The latest Tentative Order includes similar language to meet the intent of the commenter.  LID 
biofiltration BMPs must be designed for an appropriate surface loading rate to prevent erosion, scour and channeling 
within the BMP.  Due to the flow through design of
biofiltration BMPs, the total volume of the BMP, including pore spaces and prefilter detention volume is allowed to be 
no less than 0.75 times the design storm volume.

Comment No. 96 Commenter No. 32 Comment Subject LID

Comment Currently, the Tentative Order includes provisions that establish apparently two separate alternative compliance 
options for regulated projects. The first—“Alternative Performance Criteria for Watershed-Based Projects”—allows 
the implementation of nebulously defined “planning principles” through regional LID BMPs. Tentative Order ¶ 
F.1.c.(8). The Tentative Order does state that these regional LID BMPs should be sized
to retain or biofilter the 85th percentile storm, or else conventional treatment controls and participation in the “LID 
substitution program” are required. Id. This provision does not establish a hierarchy of LID practices, however, and 
would allow qualifying projects to use biofiltration without demonstrating the technical infeasibility of retention-based 
BMPs. This opens the door to inferior pollution removal and is notably less stringent than the standard LID BMP 
requirements of Section F.1.d.(4), which prioritize retention based BMPs. We therefore urge the Regional Board to 
establish the same hierarchy of LID BMPs as in Section F.1.d.(4) and to require, as suggested above, participation 
in the LID substitution program whenever the project does not retain the full design storm volume. Further, the 
provision should clearly state that any projects utilizing this alternative compliance option must ensure at least 
equivalent environmental performance (compared to Section F.1.d.(4)’s requirements) in terms of pollutant removal 
and volume reduction.

Response Comment noted.  The requirement for technical infeasibility has been included in the section on regional LID BMPs.  
Also, Section F.1.c.(8) has been moved to section F.1.d.(11) as it is more appropriate in that section.

Comment No. 97 Commenter No. 32 Comment Subject LID

Comment The second alternative compliance option—the LID substitution program—also does not clearly require equivalent 
performance for the in-lieu payment component. While Section F.1.d.(8)(a) does state that the “LID substitution 
program must clearly exhibit that it will not allow PDPs to result in a net impact from pollutant loadings over and 
above the impact caused by projects meeting LID requirements,” Section F.1.d.(8)(f) describes the in-lieu payment 
component of the program and sets forth four requirements that do not include ensuring equivalent water quality 
benefits. Since there are two options for the LID substitution program (offsite mitigation and in-lieu payment) and the 
offsite mitigation provision is linked to pollutant load reduction, the absence of any reference to pollutant load 
reduction in the in-lieu payment provision is conspicuous and
potentially subject to misinterpretation. For this reason, the in-lieu payment provision should be revised to include a 
fifth criterion that requires in-lieu payment programs to ensure that the funds contributed by priority development 
projects are correlated to offsetting the impact of their onsite non-compliance and ensuring equivalent environmental 
performance. Without such clarification, the LID substitution program will include a potential loophole that would 
allow permittees and projects not to fully mitigate their impacts as otherwise required by the Permit.

Response Comment noted.  Section F.1.d.(7)(a) requires that prior to implementation, the LID waiver program must clearly 
exhibit that it will not allow PDPs to result in a net impact (after consideration of any mitigation and in-lieu payments) 
from pollutant loadings over and above the impact caused by projets meeting LID requirements.  In addition, section 
F.1.d.(7)(h)(iv) requires that In-lieu payments must be proportional to the additional pollutant load discharged by not 
fully implementing LID.
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Comment No. 98 Commenter No. 33 Comment Subject LID

Comment There is much that the Proposed Order sets out to do which is laudable, and indeed, potentially beneficial for Camp 
Pendleton.  Stormwater runoff can be a major source of pollutant loading - frustrating attainment of downstream 
beneficial uses and at times necessitating the implementation of expensive treatment as a prerequisite to use for 
municipal supply.  Camp Pendleton, and the Department of Navy generally, support the concept of LID to decrease 
stormwater pollution and prevent net increases in stormwater runoff.  See enclosed Department of Navy Low Impact 
Development Policy for Storm Water Management (November 2007).  The implementation of LID-as prescribed in 
the Proposed Order for new development, combined with the proposed prohibition of dry-weather runoff from 
developed areas such as Rancho Mission Viejo-may increase the water quality (if not quantity) of flows (and 
baseflow) on Cristianitos and Talega Creeks into the San Mateo water production aquifers.  Unfortunately, the 
potential benefits of LID as envisioned in the Proposed Order may also contribute to an attendant loss of flows that 
support Camp Pendleton's water supply.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.

Comment No. 99 Commenter No. 33 Comment Subject LID

Comment Camp Pendleton relies almost entirely upon local water sources-the vast majority of which are derived from wet 
weather surface water flows originating outside of the Base-to meet its national defense mission.  The Office of 
Water Resources is concerned that the Proposed Order, as currently drafted, may indirectly harm Camp Pendleton's 
water supply by mandating a version of low impact development that has the potential to greatly diminish the 
volumes of water that reach (and recharge) Camp Pendleton's aquifers.  In particular the Office of Water Resources 
is concerned about diminution of flows to the San Mateo aquifers in the northern portion of the Base.  Such 
diminution of aquifer recharge may result from implementation of the Proposed Order's requirement of 85% 
stormwater recapture in existing municipal separate storm sewer system
(MS4) drainages in the vicinity of Talega and Christianitos Creeks.  Talega and Christianitos Creeks are tributaries 
of San Mateo Creek and the San Mateo groundwater aquifers which provide camp water supply to the northern 
portion of Camp Pendleton.

Additionally, the stormwater recapture requirements identified for existing development in the Proposed Order could 
have significant implications if they are adopted as Regional Board policy and subsequently implemented in MS4 
reissuances for stormwater discharges in the Santa Margarita River watershed.  The Santa Margarita, and the 
groundwater aquifers it recharges, is the sole source of water for the entire southern portion of the Base (Camp 
Pendleton's primary cantonment area).  The proposed Order's requirement to remove and treat 85% of storm flows 
during many storm events, raises legitimate concerns about Camp Pendleton's future ability to retain its water 
independence.  However, since the Santa Margarita River watershed is not proposed for inclusion within the 
Proposed Order, the Office of Water Resources simply notes that the precedent associated with inclusion of large 
scale retrofit requirements to remove 85% of stormwater flows in existing developments, could be problematic for 
Camp Pendleton's sole source of water supply in the southern portion of the Base.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.
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Comment No. 100 Commenter No. 33 Comment Subject LID

Comment Implementation of the Proposed Order-which appears to require "retrofit" of existing drainages in the Christianitos, 
Talega and San Mateo watersheds (as well as imposing significant flow reduction requirements on "new" 
developments)---could result in a significant decrease in the amount of flows entering Christianitos, Talega and San 
Mateo Creeks.  A confounding factor is whether, and to what extent, stormwater that is locally infiltrated, filtered or 
treated in accordance with the requirements of the Proposed Order, see Section F.1.d.(6)(a)(i), will in fact join 
groundwater and eventually flow down-gradient to San Mateo Creek.  The Office of Water Resources is attempting 
to quantify the magnitude of such anticipated losses through hydrologic study.  However, what is apparent is that if 
the Proposed Order operates as it appears to be designed, more surface water flow will be retained at the point of 
generation and used onsite, actively for irrigation or passively through root uptake/evapotranspiration.  This greater 
magnitude of on-site use has the potential to adversely impact the water production capabilities of downstream 
riparians, overliers and appropriators.

Compounding our concerns regarding the Proposed Order's volumetric and flow restrictions is the fact that the Co-
Permittees, once they receive stormflow into their MS4s, may find it difficult or impossible to return captured 
stormwater to the same stream system from which it was derived. As previously alluded, the Proposed Order 
appears to mandate that infiltrated, filtered or treated stormwater meet all basin plan standards at the point where 
such water is "discharged," and a discharge would appear to occur whenever such water leaves the MS4 
conveyance system.  See Proposed Order Sections C.2; E.g, 13.  While the requirement to meet water quality 
standards at all times seems reasonable on its face, implementation could present difficulties that exacerbate harm 
to downstream water rights.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.

Comment No. 101 Commenter No. 33 Comment Subject LID

Comment Additionally, if the Co-Permittees are required to meet basin plan standards prior to infiltrating the stormwater (or 
otherwise discharging to land), they may be unable to comply with the Proposed Order without constructing and 
implementing some form of treatment prior to discharge. Implementation of technology of this magnitude and 
footprint could be very expensive and would presumably require removal of stormwater from its watershed of origin 
in many instances so that CoPermittees could achieve sufficient economies of scale to make construction of 
necessary treatment facilities cost effective. S uch stormwater may be lost to its watershed of origin.  Moreover, if a 
Co-Permittee (or developer) spends many millions of dollars to construct and maintain a micro-filtration facility, they 
are likely to want to put such captured water to beneficial use for their own purposes after treatment (in order to 
recover outlays of capital needed to build the treatment facilities in the first instance).  Finally, even assuming that 
''treated'' stormwater flows are indeed infiltrated into groundwater aquifers within their watershed of origin, such 
aquifers may be many miles above downstream receiving waters and otherwise hydrologically disconnected from 
the streams and creeks that previously conveyed water to downstream water rights holders.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.

Comment No. 102 Commenter No. 33 Comment Subject LID

Comment The problem described above is equally acute if the water is to be discharged to a surface water.  Currently there is 
no known technology capable of reliably treating total nitrogen below 1 ppm, yet that is the default basin plan 
standard for total nitrogen in the San Mateo Basin and in other watersheds throughout Southern Orange County.  If 
Basin Plan standards for nutrients are strictly applied at the point of discharge, as Section C.2 implies they must be, 
then even implementation of membrane technologies to ''treat'' or ''filter'' stormwater would be ineffective.  A Co-
Permittee could not release water from the MS4 system to receiving surface waters without violating the terms of the 
Proposed Order in many circumstances, leaving groundwater infiltration (which is problematic for the reasons stated 
above) as the only viable disposal alternative.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.
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Comment No. 103 Commenter No. 33 Comment Subject LID

Comment Camp Pendleton is home to 17 threatened or endangered species that rely directly (or indirectly) on the maintenance 
of flows in Camp Pendleton's creeks, rivers, lagoons and riparian areas. Potential impoundment of stormwater flows 
via the Proposed Order has the potential to also impact the maintenance of habitat that these riparian species rely 
upon for their survival.

Response Comment noted.  The commenter's suggested language has been included in the Tentative Order to address this 
concern.

Comment No. 104 Commenter No. 33 Comment Subject Legal

Comment In Section E of the Proposed Order (pages 22-24), language along the following lines should be inserted clarifying 
the Regional Board's intention to protect existing downstream water right holders from injury associated with 
stormwater recapture:

a. "Nothing herein shall authorize a Co-Permittee or other discharger regulated under the terms of this order to 
divert, store or otherwise impound water if such action is reasonably anticipated to harm downstream water right 
holders in the exercise of their water rights."

Response The Regional Board has previously made the suggested change to the Tentative Order.

Comment No. 105 Commenter No. 33 Comment Subject General

Comment Provide clarification in the Proposed Order that infiltration of water at the point of generation is not a "discharge" that 
requires strict compliance with basin plan standards. This would obviate the need for removal of water from the 
watershed of origin for off-site treatment (and probably appropriation) in a different watershed.

Response The clarification has been made that strict compliance with "surface" water quality standards is required.

Comment No. 106 Commenter No. 33 Comment Subject General

Comment In Section F.3.d.6(d): Revise guidance for substitute regional mitigation projects for existing development to 
authorize: "Localized rainfall storage and reuse to the extent such projects are fully protective of downstream water 
rights."

Response The requested change has been made to the Tentative Order.

Comment No. 107 Commenter No. 34 Comment Subject General

Comment Negotiations on the Draft Permit have been ongoing between the Regional Board and the Orange County Permittees 
since 2007. To date, the Riverside County Permittees and other Riverside County stakeholders have not been 
provided the opportunity to participate in the process in an equivalent manner as the Orange County Permittees and 
stakeholders. Nevertheless, the use of this Draft Permit as the model for the Riverside
County Permit can create the false presumption that the requirements and programs contained therein have been 
thoroughly reviewed and commented upon by the Riverside County Permittees and Riverside County stakeholders, 
which is not the case. As the permit that results from this process will be specific to Orange County, the Riverside 
County Permittees have appropriately played a passive and mostly observational role in the development of this 
Permit.  Although the Riverside County Permittees have provided comments on the Draft Permit, the extent and 
intent of their comments has been limited to addressing broad policy issues that the Riverside County Permittees 
are concerned are inappropriate and may set precedent for the renewed Riverside County Permit.  There has been 
no effort on the part of the Riverside County Permittees to fully review or comment on the details of this Permit and, 
furthermore, the Riverside County Permittees have not been involved nor invited to the "Permittee" meetings in 
which the details of this Draft Permit have been discussed.  Therefore, the Riverside County Permittees expect to be 
afforded, at minimum, an equivalent process for involvement in their permit renewal as has been provided to the 
Orange County Permittees and stakeholders for this Draft Permit.

Response Please note that the Tentative Order is for renewal of the NPDES permit for Copermittees within Southern Orange 
County.  As such, Copermittee participation has been limited to those Copermittees under purview of R9-2002-001.  
While it is likely that the Tentative Order will be utilized as the model for renewal of R9-2004-001 (MS4 Permit for 
Riverside Co. in the Santa Margarita Hydrologic Unit), this does not imply that the public process and 
Copermittee/stakeholder participation for renewal of R9-2004-001 shall be limited in scope.  Please note that the 
Regional Board does not anticipate that the duration of time needed to renew R9-2002-001 will mirror the time 
needed for renewal of R9-2004-001.  R9-2002-001 was significantly delayed as the Regional Board lacked a quorum 
to hear the original draft Tentative Order.
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Comment No. 108 Commenter No. 34 Comment Subject General

Comment Through previous permits, the Riverside County Permittees have developed watershed specific programs that are 
structured differently than those in Orange County. These programs have been in development and subsequent 
refinement for several years, and these programs have been molded into effective and efficient programs for the 
Upper Santa Margarita Watershed.  As discussed in the 4th year annual report, these programs have been shown to 
be effective and are protective of receiving water quality, especially in light of the 300% growth and urbanization that 
has occurred within the Permit area.  Forcing permit requirements upon the Riverside County Permittees that are 
structured based upon Orange County's existing permit and which have been negotiated between Regional Board 
staff and Orange County stakeholders could result in an unjustified overhaul and unnecessary re-invention of 
Riverside County's programs that will undermine the credibility of the Permitees' program, and will negatively affect 
their ability to protect water quality.

The cookie cutter approach to permitting could negate progress the Permittees have made to date on developing 
Low Impact Development (LID) tools (including the District's LID BMP Testing and Demonstration Facility and 
pending LID Design Manual), hydromodification management tools (being developed in conjunction with the 
Southern California Coastal Watershed Research Program), Permittee efforts to develop and promote proper 
management of Pyrethroid Pesticides (including several presentations and meeting with leading scientists and 
Department of Pesticide Regulation managers) and other projects that we have undertaken for the last five years to 
manage water quality issues specific to the Santa Margarita Region of Riverside County.  MS4 Permits should be 
written to take advantage of programs that Permittees are proactively undertaking and reflect the priorities that the 
Riverside County Permittees have identified for their watershed. By imposing permit requirements that obviate these 
existing efforts, the Regional Board is deincentivizing MS4 Permittees from being proactive.

Response Comments regarding program inclusion for the renewal of R9-2004-001 (MS4 Permit for Riverside Co. in the Santa 
Margarita Hydrologic Unit) will be addressed during that NPDES permit renewal process.  It is expected that existing 
LID, hydromodification efforts and management measures will work in concert with proposed requirements, as many 
requirements are built upon the current Order (R9-2004-001).  For example, R9-2004-001 requires Copermittees to 
initiate hyrdomodification efforts, and monitoring currently required lead to the identification of pyrethroid pesticides 
as a potential concern.  The Regional Board will continue to build upon advances and improvements, gleaned from 
all three MS4 permits under their jurisdiction, when revising the next MS4 permit up for reissuance.

Comment No. 109 Commenter No. 34 Comment Subject General

Comment Permits should reflect and accommodate the recommendations set forth by the Permittees in the Report of Waste 
Discharge (ROWD).

For over 18 years, the Riverside County Permittees have been actively involved in statewide efforts to further 
develop and support the stormwater community and develop, review, test and implement appropriate Best 
Management Practice (BMP) technologies and programs.  As part of the ROWD the Permittees thoroughly reviewed 
their existing compliance programs and committed to well thought-out programmatic revisions that will ensure that 
they continue to protect receiving water quality to the Maximum Extent Practicable (MEP) and implement 
measurable goals.  Many of the recommended programs are actually proactive in that they provide similar end 
results as programs that are now being discussed for the draft South Orange County Permit.

Although the recommended revisions result in an additional burden upon already stretched municipal budgets, the 
recommended programs have been formulated in a manner that ensure that their programs meet the MEP standard 
while remaining cost effective, transparent and integrate smoothly into the Riverside County Permittees' existing 
programs.  It is important to recognize that the recommended programs described in the Riverside County 
Permittees' ROWD present an approach that will be more appropriate and effective within Riverside
County and warrant serious consideration.

Response Comments regarding program inclusion for the renewal of R9-2004-001 will be addressed during that NPDES permit 
renewal process.

Please note the MEP standard applies to storm water discharges and that non-storm water discharges are to be 
effectively prohibited (Please see Regional Board Counsel Memorandum dated November 05, 2009).
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Comment No. 110 Commenter No. 34 Comment Subject General

Comment Permits should focus resources on the actual water quality issues within each watershed.

Inappropriately imposing requirements from other permit areas curtails the Permitees ability to develop and 
implement programs that address their specific water quality issues in a manner that is efficient and effective. 
Further, attempting to comply with requirements that are developed for areas with different climatic, land use and 
hydrologic conditions may actually decrease the effectiveness of the Permittees' overall program by diverting funding 
away from where it can provide the greatest benefit to water quality.  The physical and socio-economic 
characteristics of the Santa Margarita Region of Riverside County are substantively different from Orange County 
and, as such, the water quality issues, and the most effective solutions to address those issues, may be vastly 
different than what is appropriate and effective in Orange County.  Using Orange County's requirements as a model 
for the Riverside County Permit falsely presumes that Orange County's programs will be equally effective and
efficient at addressing the water quality issues in Riverside County.  On the contrary, such programs may actually be 
less effective than simply building upon the Riverside County Permittees' existing and already proven programs.

Response Comments regarding program inclusion for the renewal of R9-2004-001 will be addressed during that NPDES permit 
renewal process.

NPDES permits are issued to protect water quality standards for those waters receiving the discharge.  As such, 
different receiving waters may require different efforts due to 303(d) listings, TMDLs, Beneficial Uses, differing water 
quality criteria, and other factors that require consideration during the NPDES permitting process.

Comment No. 111 Commenter No. 34 Comment Subject General

Comment Permit requirements should be reflective of the resources available within the permit area.

MS4 Permit requirements are written to establish a framework by which MS4 Permittees can be measured for 
compliance with the MEP standard. The MEP is not and cannot be the same for all permit areas, as what is 
"practicable" is affected by many factors, including socio-economic factors, which are quite different between the 
Orange County and Riverside County Permit areas.  South Orange County is a built-out, highly urbanized coastal 
community whereas the Santa Margarita Region of Riverside County is still essentially an urbanizing rural region in a 
semi-arid climate with less than 300,000 residents. These differences affect the ability of the Riverside County 
Permittees to secure the resources to comply with expanded permit requirements and define what is "practicable" 
for Riverside County.  Therefore the scale, focus, and implementation of compliance programs will be necessarily 
different and should reflect the unique characteristics of the watershed and the communities located within it.  The 
following information provides a limited example of some of the stark differences between the two Permit areas.

Additionally, the sobering economic forecasts described in the 2009 ROWD have continued to not only be realized 
but actually exceeded in its negative impacts as Riverside County is one of the hardest hit areas in the country with a 
13% unemployment rate and the 4th highest number of foreclosures in the nation. Further, City Councils and the 
County Board of Supervisors do not have the luxury to impose assessments nor allocate funds and resources 
irrespective of the general needs and will of the public. These factors further diminish the likelihood that additional 
assessments for enhanced compliance requirements would be voter approved in the current economic climate.

Imposing the negotiated Orange County Permit requirements upon Riverside County would create an 
insurmountable burden that would likely result in unavoidable noncompliance due to their inability to secure the 
significant resources that would be required to not only reinvent their existing programs as described above, but to 
incorporate additional programmatic and reporting programs that are often excessive and do not in any way benefit 
water quality.

Response Comments regarding program inclusion for the renewal of R9-2004-001 will be addressed during that NPDES permit 
renewal process.  Please also see response to Comment nos. 109 and 110.
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Comment No. 112 Commenter No. 34 Comment Subject NEL

Comment Tentative updates to the Draft Permit released on May 5th describe the actions that must be taken in the event that 
monitoring data determines that a Numeric Effluent Limit (NEL) has been exceeded. Notwithstanding the comments 
provided in our previous comment letter submitted on
May 15, 2009, the process that is required when an NEL is exceeded requires that the Permittees make one of three 
specific findings in response to the exceedance; 1) the discharge is demonstrably natural in origin, 2) the discharge 
results from an illicit connection and the discharge can be identified and eliminated, or 3) the discharge is 
determined to be a discharge that is conditionally exempt. The problem is that these options are based on the faulty 
assumption that a single and specific source of an exceedance can always be identified.

In at least some cases, transitory Illegal Connection/Illicit Discharge (IC/lD) events involving dissolved pollutants only 
detectable via lab analysis may trigger NEL provisions. However, lab results can take multiple days to process; by 
the time the Permittee becomes aware of the exceedance, the discharge may have ceased. In such a case, the 
Permittee would have not been able to make any of the allowable findings. Further, the area served by MS4s is not 
entirely under the control of the Permittees (compared to an industrial operator who is actually in direct control of his 
business) and MS4 discharges can originate from multiple diffuse sources. Detecting the source of an exceedance 
in such cases is complicated by many factors, including:

a) The time it takes pollutants to migrate downstream within the MS4. By the time the exceedance is detected and a 
source investigation is initiated the discharge may no longer be occuring.

b) The combination of many diffuse sources which would be difficult or impossible to individually pinpoint and 
quantify.

c) The source could be natural such as arsenic, iron or selenium in rising groundwater, but making a demonstrable 
conclusion is not feasible given limited data sets.

d) The exceedance may be for a constituent that can be attributed to many different types of sources and factors, 
(e.g., pH and TSS). As such, finding the true source can be likened to finding a needle in a haystack.

The required responses to exceedances of an NEL need to be realistic and recognized that it may not always be 
possible to determine with absolute certainty the source of the exceedance. Accordingly MS4 Permits should not 
hold Permittees responsible for inability to determine the
source of an exceedance.

Response In regards to responsibility for discharges into the MS4 system, please see Comment no. 39 in the July 1, 2009, 
Response to Comments IV.

The Regional Board expects that the Copermittees respond to suspected illicit discharges and/or connections in 
complaince with Section C.1 and F.4 of the Order.  Non-storm water discharges, no matter how diffuse in source, 
difficult to pinpoint or intermittent in nature, are a prohibited discharge unless specifically exempted.  The Regional 
Board contends that the required responses to non-storm water discharges are realistic and required under federal 
regulations.  The Copermittee must conduct further investigation into all non-storm water discharges unless it is 
known with certainty that the discharge either is exempted from prohibition or covered by another permit, as non-
storm water discharges are to be effectively prohibited.  This requirement to investigate the source of the discharge, 
regardless of chemical composition, is already part of the existing permit.

Please also see response to Comment #394.

Comment No. 113 Commenter No. 34 Comment Subject SUSMP

Comment Several provisions of the Draft Permit require the calculation of Pollutant Loads generated by sites and to determine 
the pollutant load reductions that occur through the implementation of BMPs. There is not a sufficient and defensible 
body of knowledge within the storm water community to support and justify inclusion of such requirements. These 
requirements need to be removed or restructured to include requirements that can be complied with utilizing the 
available and applicable body of knowledge.

Response Federal regulations at 40 CFR 122.26(d)(2)(iv)(A) requires, "a description of structural and source control measures 
to reduce pollutants from runoff …, accompanied with an estimate of the expected reduction of pollutant loads …"  
The Copermittees must calculate polluant loads based on the available studies and knowledge.  CASQA and 
CalTrans both have guidance on BMP pollutant removal effectiveness.
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Comment No. 114 Commenter No. 34 Comment Subject Hydromod

Comment The Draft Permit requires implementation of three distinct hydromodification programs, all to be implemented 
potentially within the first three years of the Permit cycle. Each program is based on different sets of requirements 
and will likely result in three distinct programs where each program will only be implemented for approximately one 
year before the Permit will require the next program to be implemented. From an administrative point of view these 
requirements would have unreasonable impacts on the municipal staff, the development community and even the 
Regional Board staff. The repeated requirements to develop and re-develop programs are not reasonable and will 
only serve to create confusion and waste scarce resources. It is not practicable, nor is it good public policy to 
develop a program, train municipal staff and the development community on the program, and then implement the 
program all while developing a completely different successor program that will be implemented a year later. 
Alternatively and in light of the virtual cessation of development activity in the region, it would make more sense to 
require continuation of existing new development controls with possible minor enhancements until the completion of 
the Southern California Coastal Watershed Research Project (SCCWRP) hydromodification study, which all of 
Southern California has already committed to implement
upon its completion.

Response Tentative Order No. R9-2009-0002 will not require the implementation of three distinct hydromodification programs, 
as the commenter suggests. Rather, provision F.1.h. describes the elements that must be included in a 
Hydromodification Management Plan (HMP) that will be developed by the Copermittees. While the HMP is being 
developed, the Copermittees are to immediately implement interim hydromodification criteria. This is to ensure that 
hydromodication controls are implemented to protect receiving waters from impacts from increased erosive force 
from PDPs that are approved before the permanent HMP is complete. The Copermittees are given 2 years to 
develop an HMP that contain specific requirements that are suitable for the Orange County area (not including time 
for review and approval from the Regional Board, and incorporation of the HMP into local ordinances). Interim 
criteria are necessary in order to protect downstream creeks and beneficial uses while the HMP is under 
development. 

Because the interim criteria are already stated in the Order, there is no requirement to "develop and re-develop" 
programs. The requirement is to develop an HMP once. The commenter suggests that a preferred method is 
"continuation of existing new development controls."  The Regional Board disagrees with this suggestion as the 
limited controls in place currently have done little to protect and restore the beneficial uses of downstream receiving 
waters, which is why a regional HMP is necessary. 

The Regional Board agrees that the hydromodification study currently being done by SCCWRP will be useful in 
developing the HMP. The SCCWRP study is nearing completion and therefore the Copermittees will be able to 
access the information in developing their HMP.

Comment No. 115 Commenter No. 34 Comment Subject General

Comment In closing, we would like to thank you for the continued opportunity to comment on the Draft Permit and appreciate 
your consideration regarding the important concerns described herein.  The Riverside County Permittees reiterate 
their request made in the ROWD submitted in January 2009 that the next Riverside County MS4 Permit be 
structured and based on our existing Permit and that any expansion of compliance requirements be limited and 
support our efforts to improve the effectiveness of existing compliance programs in addressing specific water quality 
impairments. We appreciate your consideration of our comments and look forward to meeting with Regional Board 
staff in the development of a MS4 Permit specific to Riverside County.

Response Comment noted.  Comments regarding program inclusion for the renewal of R9-2004-001 will be addressed during 
that NPDES permit renewal process.
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Comment No. 116 Commenter No. 35 Comment Subject LID

Comment The language in the Tentative Order, while specifying a volume capture approach to sizing LID BMPs, introduces a 
narrow definition of LID through restrictive application of BMPs to only those that infiltrate, harvest and use rainwater, 
and/or evapotranspire all of the captured water (See Section F.1.d.(4)(c)). In other words, permit language now 
requires that projects would be limited to zero discharge of a design storm volume with no cross-boundary runoff 
whatsoever allowed.

Unless the Tentative Order is better clarified, the draft provisions seemingly rule out the use of LID BMPs for 
filtration – and instead require that no storm water (except in the largest rains) can ever leave a developed or 
redeveloped parcel unless an infeasibility analysis is performed.  If this is intended, it is a radical measure that 
should not be undertaken.  It would violate millennia (literally) of civil law concerning the unconstrained flow of rain 
water (called “diffuse surface water”).  Specifically, the law in California – which itself is derived from the laws of the 
Roman Empire – favors what is called the “natural flow doctrine,” which states that diffuse surface flows should be 
permitted to flow to their natural water course. See Gdowski v. Louie, 84 Cal.App.4th 1395, 1402 (2000) (“California 
has always followed the civil law rule. That principle meant ‘the owner of an upper … estate is entitled to discharge 
surface water from his land as the water naturally flows. As a corollary to this, the upper owner is liable for any 
damage he causes to adjacent property in an unnatural manner…. In essence each property owner’s duty is to leave 
the natural flow of water undisturbed.’” – emphasis added by the court, quoting Keys v. Romley, 64 Cal.2d 396, 405-
06 (1966)).

Response The purpose of the ruling in Gdowski vs. Louie was to protect downstream property holders from harm.  In that 
regard, the Tentative Order includes provisions  to protect the downstream water rights holders from harm.  For 
example, section E.1 of the Tentative Order states "Nothing herein shall authorize a CoPermittee or other discharger 
regulated under the terms of this order to divert, store or otherwise impound water if such action is reasonable 
anticipated to harm downstream water right holders in the exercise of their water rights."  The Tentative Order does 
not rule out the use of LID BMPs for biofiltration.  Biofiltration BMPs may be used without mitigation if infiltration, 
capture, and evapotranspiration BMPs are technically infeasible.

Comment No. 117 Commenter No. 35 Comment Subject LID

Comment Mandating the complete on-site retention of any sizable storm volume (i.e. runoff that never crosses any property 
boundary as surface flows) is not a reasonable approach.  The Tentative Order seemingly seeks to implement LID in 
a way that is contrary to the EPA definition of LID by restricting BMPs to those that only achieve zero discharge—not 
allowing any BMPs that appropriately “filter” runoff, such as bioretention cells or other vegetated LID BMPs.  Total, 
100-percent on-site retention remains impractical and unwise in most circumstances, and is not a goal that can be 
achieved for most projects within reasonable costs, despite best efforts.  Moreover, such a mandate abandons the 
goal to mimic predevelopment conditions to the extent practicable, as EPA encourages.

Response The Tentative Order's requirements for implementing LID are similar to those requirements found in the Santa Ana 
Regional Board's MS4 permit for North Orange County.  The Tentative Order allows the use of biofiltration where 
total capture is technically infeasible.  Implementation of LID is expected to help a project site more easily meet the 
hydromodification requirements.
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Comment No. 118 Commenter No. 35 Comment Subject LID

Comment We provide, in Attachment 1, a comprehensive analysis done by Geosyntec Consultants of the feasibility of 
implementing rainfall and stormwater harvesting systems and the utility of these systems in achieving pollutant load 
reductions from stormwater runoff as compared to use of all types of LID BMP features. This document shows that 
attempts at harvesting alone may result in poor water quality treatment performance relative to a well designed 
system of LID BMPs that includes all types of BMPs, not just those that capture and retain stormwater. This 
document also identifies the current institutional barriers--code requirements--that will need to be adjusted long 
before total rainwater capture systems can be considered feasible in any practical sense.

Response Thank-you for providing the Geosyntec Consultants’ analysis.  The Regional Board understands that complete 
capture is not always technically feasible at all project sites.  Therefore, for those sites where LID is technically 
infeasible, the Tentative Order provides alternative compliance options.  

We do not draw the same conclusions as the commenter from our review of the analysis.  The analysis does not 
look at the other two options for LID capture; infiltration and evapotranspiration.  Therefore, the analysis presumes 
that all rainfall captured must be reused, without infiltration or evapotranspiration.  

The analysis of rainfall and storm water harvesting appears to be conducted on a flow basis and did not consider 
pollutant loading.  A well-documented phenomenon in storm water runoff is the "first flush.”  The first flush is the 
most polluted portion of runoff during the initial portion of a rain event following an extended dry period.  During that 
dry period, pollutants accumulate on the surfaces and the first rain washes away the pollutants, depositing them in 
receiving waters.  In back to back storms as looked at in the analysis, the first storm would probably carry a 
significant pollutant load due to the first flush.  That pollutant load in the first flush would be captured by the LID 
BMPs.  The successive storm event would not produce the same level of pollutant load as the first event due to less 
time being available for pollutants to accumulate.  So, although the second storm event may not be fully captured by 
LID BMPs, the second storm would still produce runoff with a lesser pollutant load than found in the first rain event.

Comment No. 119 Commenter No. 35 Comment Subject LID

Comment To CICWQ, the retention BMPs of infiltration, harvesting, and evapotranspiration (“ET”) may be described as 
preferred LID BMPs, but they should not be universally mandated to the exclusion of all other options.  As the EPA 
definition of LID indicates, biofiltration, bioretention, filter strips, and other BMPs based on using vegetation to 
promote stormwater treatment via filtration are fundamental to LID implementation.  These BMPs may be specified 
as secondary options (although they best mimic pre-development conditions), but project proponents should have 
considerable discretion to use these BMPs, and should not be required to perform a feasibility analysis to do so.

Response The Tentative Order has included biofiltration as a compliance option where LID retention BMPs are technically 
infeasible.  Retention BMPs have a greater assurance of pollutant removal and thus are preferred.  Due to their 
greater efficiency at pollutant removal, project sites should strive to implement these BMPs where feasible.  The 
requirement for a technical feasibility analysis is appropriate to ensure that project sites are striving to implement 
retention BMPs to protect water quality.

Comment No. 120 Commenter No. 35 Comment Subject SAL

Comment The Tentative Order establishes Municipal Action Levels (MALs) for selected pollutants (pH; TSS; chemical oxygen 
demand; total Kjedahl nitrogen; nitrate & nitrite; total phosphorous; and total cadmium, chromium, copper, lead, 
nickel, zinc, and mercury). In comparison, the Ventura County Tentative Order MALs are set for only those pollutants 
that were identified as pollutants of concern by the Ventura Program. Such an approach avoids using public 
resources unwisely and inefficiently by not requiring actions to address pollutants that are not resulting in local water 
quality concerns. The revised Ventura County Tentative Order includes MALs only for the following pollutants of 
concern: TSS; nitrate & nitrite; and total copper, lead, and zinc. If MALs are to be included in the South Orange 
County Tentative Order, they should be revised to include only those pollutants that are of particular concern in 
southern Orange County.

Response Please note that the terminology has changed from "Municipal Action Levels" (MALs) to "Stormwater Action Levels" 
(SALs).

Please note SALs have been revised and now include only the following constituents: Turbidity, Nutrients, Cadmium, 
Copper, Lead, Nickel and Zinc.  Each of the above pollutants has been identified as a pollutant of concern through 
CWA Section 303(d) listing and/or monitoring conducted under Order R9-2002-01.
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Comment No. 121 Commenter No. 35 Comment Subject SUSMP

Comment Section F.1.d(6)(g) – Treatment Control Requirements

The Revised Tentative Order states:

“Not be constructed within a waters of the U.S. or waters of the State.”  The sentence should be modified to be 
consistent with the statement on page 14 of the Order regarding federal authorization as follows: “Without federal 
authorization (e.g. pursuant to Clean Water Act Section 404), not be constructed within a waters of the U.S. or 
waters of the State.”

Response Please see Comment no. 69 in the July 1, 2009, Response to Comments IV.  This comment was also addressed in 
the 2007 Response to Comments.

Comment No. 122 Commenter No. 35 Comment Subject Hydromod

Comment The hydromodification control waivers contained in this subsection should expressly include waivers for projects that 
do not increase the potential for hydromodification impacts over the existing site conditions, or that discharge to a 
receiving water that is not susceptible to hydromodification impacts. Suggested edits are as follows:

(c) On-site hydromodification control waivers: Copermittees may develop a strategy for waiving hydromodification 
requirements for on-site controls (not site design BMPs) in situations where assessments of downstream channel 
conditions and proposed discharge hydrology clearly indicate that adverse hydromodification effects to present and 
future beneficial uses are unlikely. The waivers must be based on the following determinations:

(i) Lack of discharge-caused hydrology changes: Waivers may be implemented where the total impervious cover on 
a site is increased by less than 5% in new developments and decreased by at least 10% in redevelopments within 
the site’s watershed at planned build-out is less than 5%.  This numeric criteria may be revised to be consistent with 
findings from reports from the Storm Water Monitoring Coalition and Southern California Coastal Waters Research 
Program. Alternatively, directly connected impervious area or effective impervious cover may be used as an 
indicator, provided that numeric criteria for the indicators are used and are based on hydromodification studies 
conducted in southern California.  Waivers may also be implemented for the following projects that do not increase 
the potential for hydromodification impacts over the existing site conditions:

(A)Projects within a natural watershed where a geomorphically-based watershed study has been prepared that 
establishes that the potential for hydromodification impacts is not present.

(B) Significant redevelopment projects that do not increase impervious area or decrease the infiltration capacity of 
pervious areas compared to the pre-project conditions.

(C) Projects that discharge directly or via a storm drain to a substantially hardened channel, sump, a lake, area 
under tidal influence, or other receiving water that is not susceptible to hydromodification impacts.

Response Projects are exempt from hydromodification management requirements if they do not increase the potential for 
impacts over the site's pre-development, naturally occurring condition, or that discharge to a receiving water that is 
not susceptible to hydromodification impacts.  Section F.1.h.(c) requires hydrologic control measures at PDPs where 
hydromodification effects are expected, but does not require controls where hydromodification effects are not 
expected.  Therefore, there is no need to incorporate the changes suggested by the commenter.

In terms of assessing whether or not a project would have impacts over existing site conditions, the commenter 
must be aware that the performance standard is that of the pre-development, naturally occurring condition.  This is 
the only way to ensure that the natural flow regime of the watershed is restored in order to protect Water Quality 
Standards.  Section F.1.h(3) already allows the Copermittees to exempt projects that discharge to a channel that is 
concrete lined all the way to the ocean, enclosed bay, reservoir or lake.  The Regional Board agrees that such a 
receiving water is not susceptible to further hydromodification impacts (although the lining of the channel is already a 
negative impact on beneficial uses).  In terms of assessing the amount of impervious cover that results from building 
of a project, the text of section F.1.h has removed references to this performance standard.

Page 38 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0005977



Comment No. 123 Commenter No. 35 Comment Subject Hydromod

Comment Section F.1.h (3)(c)(ii)(b) – Hydromodification Control Waivers, degraded stream channel condition

The waiver for discharges into degraded stream channels has been removed in the Revised Tentative Order. As 
stated in the Supplemental Fact Sheet

“If requirements for currently degraded channels are removed, there will be a diminished opportunity for future 
restoration of Beneficial Uses of that receiving water due to the lack of hydromodification controls.”

In areas tributary to channels that have been engineered as part of a Flood Control Master Plan that incorporated 
channel modifications and drop structures that control channel morphology and areas tributary to streams that are 
geomorphically unstable and have degraded to the point that controls on Priority Projects alone would not be 
effective in addressing impacts, projects should be allowed to contribute to in-stream or retrofit measures in lieu of 
onsite hydromodification controls.

Response The waiver for discharges into concrete lined channels has not been removed.  If a stream has been channelized  
and hardened all the way from the PDP to the ocean, enclosed bay, reservoir, or lake, then the Copermittees have 
the discretion to waive the hydromodification management requirements for that PDP (section F.1.h.(3)(b)).  The 
quoted text in the fact sheet has been removed to avoid confusion regarding restoration of concrete lined channels.  
The Tentative Order does not require the Copermittees to restore hardened channels to their natural state.

In certain cases, projects should be allowed to contribute to in-stream or retrofit measures in addition to (not in lieu 
of) onsite hydromodification controls (section F.1.h.(2)).  For example, if there are measures taken to restore or 
rehabilitate a stream, then smaller hydrologic control measures might be needed at the project site than if no in-
stream measures were taken.  The Regional Board encourages efforts to restore the beneficial uses of creeks by 
returning them to their natural state.

Comment No. 124 Commenter No. 35 Comment Subject Hydromod

Comment Section F.1.h(6) – Interim Hydromodification Requirements

The Tentative Order includes an “Effective Impervious Area” (EIA) threshold requirement for Priority Projects as an 
interim hydromodification control requirement. The use of EIA as a regulatory metric for LID implementation is the 
subject of considerable debate and concern within the stormwater management and science community, as well as 
among urban planners and practicing landscape architects. Specific aspects of this concern include whether an EIA 
criterion should be used and, if used, if its application on a site-by-site basis is appropriate given its potential impact 
on urban redevelopment, smart growth, and sprawl. The use of an EIA requirement needs to be fully vetted to 
ensure that redevelopment of brownfields and infill development are not discouraged, but rather are encouraged, by 
the permit.

Although managing EIA is an important tool to achieving the goal of beneficial use protection, it should not be a goal 
in itself as it does not reflect the goals of the Clean Water Act.  The origin of this measure is that it illustrated a 
threshold beyond which impacts could be identified in watersheds where treatment and hydromodification controls, 
including source controls, were generally not implemented. The adverse effects of impervious areas can be 
mitigated by a variety of tools including directing runoff to pervious surfaces, incorporating pervious material, or by 
controls located at the project scale, sub-watershed scale, or watershed scale. The issue is achieving beneficial use 
protection, not tool selection.

The volumetric control standards provided in section F.1.h(6)(a)(iii) are sufficient for interim hydromodification 
control. The inclusion of the EIA metric in F.1.h(6)(a)(i) is unnecessary and unwarranted.

Response Please see the response to Comment No. 7.
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Comment No. 125 Commenter No. 35 Comment Subject SUSMP

Comment The definition of Development Projects should clarify that for purposes of the Revised Tentative Order a land 
subdivision made for financing or legal purposes (i.e. without soil disturbing activities) is not considered a 
“Development Project.” Modify the language as follows:

“Development Projects – New development or redevelopment with land disturbing activities: structural development, 
including construction and installation of a building or structure, the creation of impervious surfaces, public agency 
projects, and land subdivision (except for financing or legal purposes)”

Response The definition is clear that development projects must include land disturbing activities.  Land subdivision that does 
not include land disturbance would not be considered a development project.  Land subdivision was included to 
prevent piecemealing of larger projects in an attempt to evade the requirements of the Tenative Order.  No change 
is necessary in response to the comment.

Comment No. 126 Commenter No. 35 Comment Subject Hydromod

Comment The definition of “Effective Impervious Area” does not accurately reflect the studies in which the term was derived. 
The definition should be edited as follows:

“Effective Impervious Area (EIA) – that portion of the impervious area or pervious area incapable of retaining design 
storm flow that is hydrologically hydraulically connected via sheet flow or a discrete hardened conveyance to a 
drainage system or a receiving water body.”

Suggested edits to the definition of “Erosion Potential” are as follows:

Erosion Potential (EP) - is determined as follows – A ratio calculated to estimate the likelihood of stream instability 
due to watershed land use changes. Ep is determined as follows: The total effective work done on the channel 
boundary is derived and used as a metric to predict the likelihood of channel adjustment given watershed and 
stream hydrologic and geomorphic variables. The A sediment transport or work index (W) under urbanized 
conditions is compared to the work index that under pre-urban conditions and expressed as a ratio (EP). The 
effective work index (W) is computed using applicable sediment transport or effective work equations, as 
appropriate to the channel materials and morphology. These equations quantify as the magnitude of excess shear 
stress that exceeds a exceeding the critical value for streambed mobility or bank material erosion, integrated over 
time, and represents thereby represent an estimate of the total work done on the channel boundary.

The effective work index for presumed stable stream channels under pre-urban conditions is compared to stable 
and unstable channels under current proposed urbanized conditions to evaluate the adequacy of proposed 
hydromodification BMPs.  The comparison, expressed as a ratio, is defined as the Erosion Potential (Ep)1 (MacRae 
1992, 1996).

Response References to both the Effective Impervious Area and Erosion Potential have been removed from the Tentative 
Order.
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Comment No. 127 Commenter No. 36 Comment Subject General

Comment Over the past several months, SDRWQCB Staff, South Orange County Copermittees and other stakeholders have 
been meeting to discuss potential revisions to the March 2009 draft of Tentative Order No. R9-2009-0002.  The City 
of Laguna Niguel has appreciated these opportunities to share perspectives and work toward resolution of certain 
issues.

In the course of these workshop meetings, SDRWQCB Staff solicited comments and then distributed several sets of 
"draft updates" to various sections of the text for discussion.  The Staff also committed to issuing a complete 
redlined track-edited draft incorporating proposed text adjustments to all interested parties by June 19.  
Unfortunately, June 19 was also the specified deadline for submittal of written comments for purposes of the July 1 
hearing.

While we appreciate the need for SDRWQCB Staff to have adequate time to prepare their response to comments, 
the June 19 deadline provides no opportunity for the Copermittees and other stakeholders to provide written 
comments on the complete final draft permit that will be presented to the Board.  We cannot effectively comment 
today on something we were not to see until today (and haye not yet seen as of this writing on 3:30 p.m., Friday, 
June 19).

Consequently, we would like to request that the written comment period not be closed at the end of the July 1 
hearing, but instead be held open for another 10 days after the hearing - especially if additional errata are presented 
on July 1. Closing the comment period on July 10 would still allow the Staff a full month to respond prior to the 
scheduled adoption hearing on August 12.

Thank you for your consideration of this request.

Response Regional Board staff have responded to all written comments received from the close of the March 2009 draft 
Tentative Order public comment period to the close of the current Tentative Order (August 2009) comment period.  
The latest version of the Tentative Order is essentially the June 19, 2009 red-line strikeout version.  Thus, the 
Copermittees have had ample time to review and comment on the entirety of the Tentative Order.  It must be noted 
that the substantial changes (NELs, SALs, removal of exemption to prohibition for over-irrigation, LID and 
Hydromodification requirements) were extensively discussed well in advance of the July 2009 Hearing.
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Comment No. 128 Commenter No. 37 Comment Subject SAL

Comment At the July 2, 2009 public hearing, one of your board members requested clarification regarding the proposed 
Municipal Action Level (MAL) for nickel and the assertion made in the presentation by Richard Boon, County of 
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 - Presentation Slide). Mr. Boon 
was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr. Boon had 
used a Maximum Contaminant Level (MCL) rather than a Basin Plan objective and that the MAL was not more 
stringent than the Basin Plan.

The comparison of the proposed MAL for nickel (26/ug/l) with the Basin Plan objective for nickel was first presented 
in our comment letter of May 15 on the March 13, 2009, version of the Tentative Order.  For the nickel objective, the 
Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes both acute and chronic 
objectives. Since the MAL appeared to be an instantaneous value, the comparison was made to the California Toxic 
Rule acute criterion. The published value (see Attachment 1 - p . 37772 Federal Register/ Vol. 65, No. 97/Thursday, 
May 18, 2000/Rules and Regulations) for this criterion, which assumes 100mg/l as CaCO3 hardness, is 470ug/l. The 
MAL is therefore significantly more stringent than this Basin Plan objective.

Constituent
Nickel

CTR Criterion - Maximum Concentration
470 ug/l

Proposed MAL
26 ug/l

It is requested that this clarification be provided to your Board members to eliminate any confusion on the response 
to the question.

Response Please note that the terminology has changed from "Municipal Action Levels" (MALs) to "Stormwater Action Levels" 
(SALs).

The Regional Board appreciates the clarification regarding the presentation made by Mr. Boon.

Please note that Regional Board staff, prior to the July 01, 2009 presentation by the County of Orange, clarified to 
the County that SALs were updated to include a measure of receiving water hardness to establish metals criteria in 
order to determine if a SAL was exceeded.  Incoporation of a site and time specific hardness measure to determine 
the SAL for metals is a more accurate application of CTR, and thus the Basin Plan, than assuming a hardness value 
of 100 mg/L.  This has already been incorporated in the August 09, 2009 Tentative Order.

Comment No. 129 Commenter No. 38 Comment Subject General

Comment The Water Authority supports comments provided to the Regional Water Quality Control Board by USMC Camp 
Pendleton, dated June 19, 2009, on the Orange County Municipal Storm Water Permit Reissuance Order No. R9-
2009-0002.  Although Camp Pendleton is a member of the Water Authority, they remain almost fully self-sufficient by 
virtue of their reliance on local groundwater supplies from both the San Mateo and Santa Margarita groundwater 
basins.  These local supplies are critical for Camp Pendleton's long-term sustainability and help maintain the overall 
sustainability of the San Diego Region.

Response Comment noted.  It is expected that advances made in cleaning up storm water and non-storm water surface flows 
should improve water quality to the benefit of ground water supplies.

Comment No. 130 Commenter No. 38 Comment Subject LID

Comment The Water Authority supports the use of low impact development (LID) approaches to storm water management to 
the extent that the LID improves water quality and does not reduce water available to our member agencies that may 
use local groundwater basins.  Stormwater capture also has the poteritial to augment local water supplies if it is 
properly managed by capturing peak flows that would otherwise be lost to the ocean.  Focusing efforts on those 
stormwater activities that would increase local supplies would have multiple benefits and would be supported by the 
Water Authority.

Response Comment noted.
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Comment No. 131 Commenter No. 38 Comment Subject Retrofitting

Comment We are concerned with the approach proposed in the proposed Permit that would require LID retrofits of existing 
properties in South Orange County.  State Board policy encourages the use of LID and hydromodification to reduce 
hydrograph peaking and maintain water quality.  In the past, the focus has been on using LID in new development in 
a manner that would maintain current flows.  Retrofit of existing properties has the potential to alter the downstream 
flows in San Mateo Creek reducing the availability of water that is currently captured, recharged, and extracted in 
local water supply wells.  This could potentially raise serious water rights issues.  For each basin where LID is 
contemplated, the impact of such an action on the local water supply should be evaluated.  Implementation of LID, 
as proposed in the Permit, should not be contemplated until a comprehensive evaluation and modeling of the 
groundwater basin is completed that would assess the overall impacts on water supply as a result of compliance 
with the Permit requirements.

We support the Camp Pendleton's recommendations that are designed to protect their local water supply and water 
rights.

Response The Regional Board understands this concern and has previously included Camp Pendleton's recommended 
language into the Tentative Order.

Comment No. 132 Commenter No. 39 Comment Subject FETD

Comment On Page 8 of the new NPDES (Development Planning) below a #6 should be added: 
Diversions Impair Ocean Outfall Discharges

b. Controlling urban runoff pollution by using a combination of onsite source control and site design BMPs 
augmented with treatment control BMPs before the runoff enters the MS4 is important for the following reasons: (1) 
Many end-of-pipe BMPs (such as diversion to the sanitary sewer) are typically ineffective during significant storm 
events. Whereas, onsite source control BMPs can be applied during all runoff conditions; (2) End-of-pipe BMPs are 
often incapable of capturing and treating the wide range of pollutants which can be generated on a sub-watershed 
scale; (3) End-of-pipe BMPs are more effective when used as polishing BMPs, rather than the sole BMP to be 
implemented; (4) End-of-pipe BMPs do not protect the quality or beneficial uses of receiving waters between the 
pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in the effort to educate the public 
regarding sources of pollution and their prevention.

Response To the extent that such diversions impair ocean outfall discharges, such matters should be taken up with that ocean 
outfall discharger's individual NPDES permit.  We understand that these types of diversions decrease the capacity of 
treatment works.  Again, these issues are best handled through the individual treatment works NPDES permit.  In-
creek diversion systems are not regulated by the Tentative Order and are more appropriately regulated through 
Clean Water Act Section 401 Water Quality Certifications, Waste Discharge Requirements and/or individual NPDES 
permits.

Page 43 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0005982



Comment No. 133 Commenter No. 39 Comment Subject FETD

Comment It has become obvious that there has been NO attempt by the Board to halt these diversion activities. Worse, the 
Board has the power to deny or prohibit the local JPA, South Orange County Wastewater Authority (SOCWA) via its 
NPDES Ocean Outfall Pipe Discharges (off Dana Point and Aliso Creek Beaches) such diverted surface flows. The 
Board’s silence is tacit approval.

The CLB sends almost .4 mgd, is legally allowed by SOCWA to send 50,000 gd per diversion. This equals 
potentially 1 mgd, and CWN!C has been able to confirm that the Coastal Treatment Plant (CTP) only processes 
about 3.5 mgd total of wastewater.

Co-mingled with the Aliso Creek Ocean Outfall Pipe (ACOOP) is the recently approved .66 mgd diversion of briny 
waste from the Irvine Ranch Water District of the former MCAS El Toro contaminated aquifer cleanup.  This has 
been projected to require as much as 20 years or more for remediation, and IRWD has admitted at Rehab Hearings 
that minor, “acceptable” traces of TCE and perchlorate are in the wastewater.

Adding insult to injury will be the .3 mgd of briny waste from the proposed South Coast Water District diversion of 
Aliso Creek, presently pending due to Cal Water Rights procurement.

The County of Orange, in its strategies, has included an Urban Runoff Treatment Plant with a capacity of 
approximately 6.5 mgd that will reduce bacteria and TDS in the Aliso Creek Estuary. Briny waste going into the 
ACOOP is projected to be 1-2 mgd.

CWN!C has NOT been able to ascertain exact numbers of such diversions or exact quantities/volumes of briny 
waste from Advanced Waste Treatment infrastructure at the Regional Plant (LNRP) in Laguna Niguel, volumes of 
which are included in the ACOOP discharge.

At the CTP, 1 mgd = Approx. 25% of the total emptied by the facility into the ACOOP. As the NPDES for the ACOOP 
isn’t scheduled for renewal for several years it impinges upon the Board to stop giving tacit approval to these 
increased volumes NOW. It should be noted that by the time bio-assessment of longterm adverse impacts at the 
outfalls have taken place, “dead zones” may have occurred and be irreversible. Toxic biomagnification will have 
already taken its toll.

As the staff well knows, and the Board should, urban runoff contaminants are NOT reduced or removed by these 
plants UNLESS given AWT (tertiary) cleansing targeted or specifically designed for the pollutants of concern.

Response The regulation of in-stream diversion and treatment BMPs are not covered by this Tentative Order.  These types of 
diversion systems are more appropriately regulated through Clean Water Act Section 401 water quality certifications, 
Waste Discharge Requirements and/or individual NPDES permits.  Comments regarding the SOCWA ocean outfall 
pipe are best addressed through their NPDES permit renewal.  The Tentative Order does not regulate SOCWA's 
ocean outfall.

Comment No. 134 Commenter No. 25 Comment Subject FETD

Comment Board and staff need to address the blatant disparity between policy and implementation. It is ludicrous that MS4 
Permittees are allowed to solicit and receive state or federal funds in contradiction to the very goals of the NPDES 
process. Funding violators to circumvent compliance makes no sense.

Setting lofty goals while allowing Permittees to siphon funds more appropriate for legitimate mitigations, pilot/demos, 
BMPs, BETs, BCTs and BATs, etc. needs to be brought to the forefront.

Response Comment noted.
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Comment No. 135 Commenter No. 39 Comment Subject FETD

Comment Chronic violators who initially agreed that diversions were temporary have now PERMANENTLY included the 
infrastructure to accomplish their purpose of compliance WITHOUT source reduction, WITHOUT enforcement.  
While they claim both are too expensive the State and other agencies continue to fund the diversions, the 
Permittees continue to supplement these funds for the O & M costs. Who in their right mind believes that the 
Permittees will EVER dismantle these diversions? They are now widely integrated, insinuated into the MS4 systems 
themselves and lead agency strategy thinking---The Permittees will claim Economic Unfeasibility or Technological 
Impossibility if asked to remove or return them to historical configurations.

Allowing these runoff diversions to be added to the South County outfalls only moves the problem, in fact creates 
toxic bundles
discharged into critically sensitive marine habitats. In the case of both the San Juan and Aliso, these creek mouths 
are acknowledged corridors for the endangered species and ESU Southern Steelhead (O. mykiss). The outfalls are 
becoming DOMINATED by CTRs and Prop. 65 chemicals.

Response It is more appropriate to regulate FETDs through an individual or regional permit.  This does not, however, preclude 
these facilities from any enrollment requirements under the Statewide Industrial Storm Water permit for storm water 
runoff or from obtaining a CWA Section 401 Water Quality Certification. The intake and subsequent discharge from 
FETDs will require a separate NPDES permit and/or Waste Discharge Requirements.  The Tentative Order does not 
provide funds for the operation and maintenance costs of such facilities.  The South County outfalls are regulated 
under separate NPDES permits.  Comments regarding toxicity, pollutants, and capacity for those outfall discharges 
should be addressed to their respective NPDES permit.

Comment No. 136 Commenter No. 39 Comment Subject FETD

Comment It is time for the SDRWQCB to drag SOCWA and its members into the 21st Century by mandating a 5 year phase-in 
of 100% Advanced Waste Treatment (tertiary) at ALL of its facilities in South OC.

NPDES compliance will never take place if the Board does not take a stronger oppositional position.  If it will not, 
then perhaps we should just suspend the entire process, abandon MS4 Permits as they will never drive CWA or 
Porter-Cologne compliance.  Permittees will continue to find ways or fiscal means to avoid source tracking, reduction 
and prevention.

Response This permit does not regulate the SOCWA and its members with respect to their waste water discharges.  Please 
address your comment regarding Advanced Waste Treatment to the appropriate NPDES permit.

Comment No. 137 Commenter No. 40 Comment Subject General

Comment I want to thank you for your help in bringing to the attention of the San Diego Regional Water Quality Control Board 
the need to address the issue of contaminated fire sprinkler discharge.

The Board's recommendation to require co-permittes to mandate fire sprinkler maintenance activities as illicit 
discharges speaks loudly about the need to begin regulating a number of sources of pollutants that for the most part 
drain to ground surfaces and storm drains. We can no longer ignore these sources of pollutants, especially since we 
now have the capacity to clean discharge at the source or transport it to cleaning centers. Through filtering and 
cleaning, we can recycle and reuse waste water, an important point to be considered in our current time of water 
shortages and reduced water allowances.

Your board has set an example that I believe will be difficult for the other regional boards not to follow. Again, thank 
you for your assistance, and I look forward to seeing the new language to be added to regional water quality law.

Response Comment noted.
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Comment No. 138 Commenter No. 41 Comment Subject General

Comment I am the Member at Large on the Casa Loma Homeowners' Association Board of Directors.  In fact, my building is 
practically next to Oso Creek as the creek heads to the golf course. I have read R9-2009-0002 and have the 
following comments on it.  I like the report.  It seems well written and took along time and lots of research to put 
together.  The parts in it for retrofitting properties like Casa Loma is very good.  And making the water quality control 
enhancements in such a way as to complement and not destroy natural features that can be part of water quality 
control is a great plus.  The natural features of the land should be preserved and this Order does that.  Storm water 
should be treated at its source to the greatest extent possible before heading to the storm drain system, and this 
Order calls for that.  Also, we are working with two water districts to have a union supply line for recycled water go by 
our complex so we can use recycled water for the landscape; and I saw a small part in the report looking to see if 
storm water runoff could not be integrated with recycled water to the fullest extent possible which is another good 
thing.  The way it is in the Order, the Pollutant Credit System seems good.   And I am happy that the Order 
recommends against pouring more concrete onto stream and river banks buts calls for restoration to natural 
conditions to the greatest extent possible.  There is a part of the Oso Creek Trail on the Pacific Hills side between 
the Marguerite Parkway and La Paz Road trail entrances where old sections of curb, old brick chimnies, and old 
pieces of tennis courts with the paint still on them have been dumped along the creek bank.  Those things really 
stand out from the natural features.  There are also two large storm drain openings that empty into Oso Creek on 
either side of the La Paz Road overpass bridge and sometimes there are plastic bottles, tin cans, plastic wrapping at 
the mouths of these storm drains and plastic cups and bottles floating down in the creek that probably came in 
through the storm drains because they are not too far from the drains.  Finally, if I was giving a grade to this report, I 
would give it between an A and A plus.  It should be implemented.

Response Comment noted.

Comment No. 139 Commenter No. 42 Comment Subject Existing Development

Comment I contact the City of Anaheim, received the same direction to contact the County, and received the attached BMP 
developed as a result of the adoption of the new NPDES MS4 Permit. It appears that my concerns shared in 
testimony and comments are valid. I have requested the Permit be
prescriptive so that BMP's would be consistent with the spirit and intent of the Permit writers. The BMP has lumped 
all Mobile Businesses together and I believe that there are special practices associated with Wash & Detailing a car 
that are not addressed.

My primary focus of concern is and has been pollution, not the waste water. Focus on pollution, you solve any and all 
issues with waste water. This BMP mentions pollution in the beginning, but all other language and Practice 
recommendations focus on the waste water. This water can be controlled and prohibited from entering the Storm 
Drain. However, the BMPs do not address the pollution left behind which are picked up in Storm Water Runoff as 
Non Point Source Pollution.

Response The Tentative Order prohibits non-storm water discharges from mobile car washing and detailing services.  In 
addition, the Tentative Order requires that storm water discharges are minimized to the maximum extent 
practicable.  Where BMPs are considered to meet the MEP standard, they should be required by the Copermittees 
in compliance with the Tentative Order.
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Comment No. 140 Commenter No. 42 Comment Subject Existing Development

Comment Region 9 South Orange County

You are finalizing your permit

Do you see why I come to every meeting to champion a more prescriptive approach and specifying the standards 
you expect? You set standards on LID at the 85th percentile, so I know it is possible.

With no action, even though you have the word pollution specifically inserted into the relevant section on Mobile 
businesses . There is valid concern that the County will not alter the BMP's.

There is sufficient evidence that the Cities will take their direction from the Primary Permitee, the County of Orange.

What can we, you or I do?

Can you please help me to get a meeting with the County of Orange?

Response The Tentative Order prohibits non-storm water discharges from mobile car washing and detailing services.  In 
addition, the Tentative Order requires that storm water discharges are minimized to the maximum extent 
practicable.  Where BMPs are considered to meet the MEP standard, they should be required by the Copermittees 
in compliance with the Tentative Order.  The Tentative Order requires the Copermittees to incorporate a mechanism 
for public participation in the updating, development, and implementation of the Jurisdictional Runoff Management 
Program.  Failure to do so would be a violation of the Permit.

Comment No. 141 Commenter No. 43 Comment Subject LID

Comment As we pointed out in our previous letters, Region 9 is seeking clear, measurable, and enforceable LID requirements 
in MS4 permits. The LID requirements of the latest draft are quite similar to the requirements in the North Orange 
County MS4 permit , adopted in May 2009, with Region 9's support, by the Santa Ana Regional Board (SARB). We 
believe the SDRB's draft permit would be consistent with our objectives for LID implementation with a few minor 
revisions discussed below:

1) Page 8 (Finding D.2.c) - We recommend either removing the word "filtration" replacing it with "retention."  This 
would be consistent with the draft permit's Part F.1.d.(4)(d) which requires LID BMPs to be sized and designed to 
ensure onsite retention of the design stonn event. We believe this would also better mirror the intent of mimicking 
natural hydrology via infiltration, harvesting and reuse, or evapotranspiration of stormwater, as opposed to the use of 
filtration systems which result in stormwater, flows into the MS4 via underdrains.

Response The Regional Board maintains that bio-filtration is part of a comprehensive LID program.  Effective bio-filtration 
provides pollutant removal and energy dissipation.  Biological removal of pollutants can even be an improvement 
over simply keeping pollutants on-site until rainfall over the design-storm criteria washes pollutants into receiving 
waters.  Removal of pollutants and prevention of downstream hydromodification ensures any discharge to be low 
impact.  The USEPA’s Green Infrastructure website includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  In addition, the U.S. Department of 
Housing and Urban Development’s report titled “The Practice of Low Impact Development,” (July 2003, H-21314CA) 
incorporates filtration techniques.  The County of San Diego’s LID manual also utilizes bio-filtration as an acceptable 
LID practice.  

In the future as the science and knowledge of storm water treatment evolves, filtration may not be a suitable LID 
practice to meet the maximum extent practicable standard.  For this permit iteration, LID BMPs that capture the 
design storm for reuse, infiltration or evapotranspiration are preferred over bio-filtration techniques.  The draft permit 
provides design-criteria for “LID bio-filtration BMPs” in section F.1.4.d.ii and requires demonstration that retention 
LID BMPs are technically infeasible prior to implementing bio-filtration BMPs.  Finding D.2.C will be modified to 
replace “filtration” with “bio-filtration.”
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Comment No. 142 Commenter No. 43 Comment Subject LID

Comment 2) Page 31 (Part F .1.c.8) - The inclusion of "LID biofiltration" in this section pertaining to large development projects 
is inconsistent with both section F.l.d.(4)(d) of the draft permit (described above) and with the SARB MS4 permit for 
Orange County (Part XII.C.2), where "bio-treatment" is only considered to meet that permit's LID provisions if 
infiltration, harvesting and reuse, or evapotranspiration are not feasible. This section should be revised to clarify that 
retention BMPs are preferred, and that the use of  biofiltration will comply with this provision only if retention BMPs 
are not feasible.

Response Thank you for the comment.  The Regional Board did not intend to have a lesser standard applied to regional BMP 
implementation.  The Tentative Order has been corrected.

Comment No. 143 Commenter No. 43 Comment Subject LID

Comment 3) Page 31 (Part F .1.c.8) - At the first mention of the feasibility of onsite retention or "LID biofiltration" there should 
be a reference to the requirement that feasibility criteria will be proposed by the co-permittees and approved by the 
Executive Officer (EO).  Based on the mention of a "technical feasibility analysis" in section F .1.d. 7., it's our 
understanding that if  the intent of the permit that this analysis must be submitted for the approval of the EO as part 
of the standard stormwater mitigation plans (SSMPs) and will be subject to public review and comment. The permit 
should be clarified to explicitly state the expectations for the timing of the submittal of this analysis and the review 
and approval process. These expectations should be included initially in this section, which is the first instance in the 
permit where this analysis would apply.

Response Section F.1.c.8 has been moved, as it is more appropriately placed as section F.1.d.11.

Comment No. 144 Commenter No. 43 Comment Subject LID

Comment 4) Page 34 (Part F.1.d.4.(a)(iv)) - We recommend deletion of the words "filter" and "detain" since they are not 
consistent with the intent of onsite retention as noted above.

Response The word "detain" has been removed and replaced with the word "retain" since retain means to hold on to indefinitely.

Comment No. 145 Commenter No. 43 Comment Subject LID

Comment 5) Page 36 (Part F.1.d.4.(d)(ii)) - Given the mention of technical infeasibility in this section) it should be noted here 
that the conclusions of feasibility will be made based on the approved feasibility analysis.

Response The Regional Board agrees with the intent of this provision.  The Tentative Order has been clarified.

Comment No. 146 Commenter No. 43 Comment Subject LID

Comment 6) Page 36 (Part F.1.d.4.(d)(iii)) - We recommend the word "may" be changed to "must" to ensure conventional 
treatment is required when LID is determined to be infeasible.

Response Thank you for the comment.  The Tentative Order has been changed.

Comment No. 147 Commenter No. 43 Comment Subject LID

Comment 7) Page 39 (part F.1.d.7) - As noted above, mention of the technical feasibility analysis should clarify expectations 
for the submittal of this analysis along with the fact that there will be an opportunity for public review 'and comments' 
and ultimate approval by the EO.

Response The first paragraph of this section, F.1.d.7, requires the Copermittees to submit the LID Waiver Program as part of 
the SSMP.  The first paragraph of Section F.1.d requires submission of the updated SSMP within two yearsof permit 
adoption and stipulates that the SSMP will be subject to public review and comment.  No change has been made in 
response to this comment.  Submission of the updated SSMP within two years is adequate because that will 
coincide with the submittal of the Hydromodification Management Plan (HMP) and the SSMP should be integrated 
with the HMP.
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Comment No. 148 Commenter No. 43 Comment Subject TMDL

Comment As you know, the Baby Beach TMDL has not yet been approved by the State Office of Administrative Law (OAL) or 
EPA.  Accordingly, Finding E.lI is not currently accurate in stating that the permit includes wasteload allocations 
(WLAs) from fully approved TMDLs.  However, we anticipate the Baby Beach TMDL will be approved by OAL and 
EPA prior to permit adoption) and we suggest you proceed under this assumption.

Response The Office of Administrative Law approved the Baby Beach TMDL on September 15, 2009.  The United States 
Environmental Protection Agency approved the Baby Beach TMDL on October 26, 2009.

Comment No. 149 Commenter No. 43 Comment Subject TMDL

Comment 1) Page 79 (Part I) - The reference to Finding E.12 appears to be an error, and should be corrected.

Response Directive I has been corrected  to reference Finding E.10.

Comment No. 150 Commenter No. 43 Comment Subject TMDL

Comment 2) Page 79 (Part I. 1. a) - Although Finding E.II identifies the particular copermittees which are affected by the TMDL 
requirements, it would be helpful for additional clarification to include the names of these co-permittees in Part I.l.a of 
the permit as well.

Response The Regional Board believes it is sufficient to name the Copermittees responsible for TMDL implementation only in 
Finding E.11.  No change has been made in response to this comment.

Comment No. 151 Commenter No. 43 Comment Subject TMDL

Comment 3) Page 79 (Part I.1.b) - The permit should contain clear expectations for monitoring to ensure achievement of 
TMDL WLAs. Given that the referenced TMDL does not include a clear monitoring plan, the permit should require 
submittal of a monitoring plan and specify the date by which this plan must be submitted.

Response Attachment E of the Tentative Order has been modified to require submission of a Mornitoring Plan within 12 
months of permit adoption.

Comment No. 152 Commenter No. 43 Comment Subject TMDL

Comment 4) Page 79 (Part I.I.c.) • Since the date for compliance with the dry weather WLA is five years after permit adoption, 
it appears erroneous to require both the wet weather and dry weather WLAs to be met by 2019, ten years after 
permit adoption.  It should be noted that dry weather WLAs must be met by the end of 2014.

Response Directive I.1.c of the Tentative Order has been corrected to reflect 2014 as the date dry weather Waste Load 
Allocations must be met.

Comment No. 153 Commenter No. 43 Comment Subject NEL

Comment In our previous letter of May 14, 2009, we supported the inclusion of numeric effluent Iimiits for non-stormwater 
discharges, and we continue to do so.  Establishing these limits is consistent with section 402(P)(3)(B)(ii) of the 
Clean Water Act, which states that permits for municipal stormwater must effectively prohibit non-stomwater 
discharges into the storm sewers:

Response Comment noted.

Comment No. 154 Commenter No. 43 Comment Subject NEL

Comment 1) Page 22 (part C.4) - We recommend clarification regarding the "representative percentage" of the major 
outfalls/stations which will be monitored. The permit should provide expectations for the magnitude of required 
monitoring pursuant to this section.

Response The Regional Board appreciates the comment regarding the monitoring.  Regional Board staff have retained 
flexibility within the monitoring language to allow  for the Copermittees to adjust their existing non-storm water 
monitoring efforts to match the new requirements in order to prevent any increases in monitoring costs. The 
Copermittee's Monitoring Program must be submitted to the Regional Board, at which time the Regional Board will 
provide careful scrutiny of submitted plans to ensure sufficient sampling occurs to assess compliance with the 
NELs.  This approach received support from Board members at the July 01, 2009 public hearing.  Thus, no change 
has been made to the Tentative Order.
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Comment No. 155 Commenter No. 43 Comment Subject NEL

Comment 2) Page 23 (Table 4.a.2) - It appears that the numeric values in the columns for the saltwater AMELs and MDELs 
should be reversed, i.e., the MDELs should be the larger numbers.

Response The Regional Board appreciates the comment and the typographical error has been changed.

Comment No. 156 Commenter No. 43 Comment Subject SAL

Comment We fully support the inclusion of stormwater action levels (SALs) in the permit.  These requirements help to clariify 
MEP.  We recommend the fact sheet include additional infomation describing how the particular values for the SALs 
were derived.

Response Finding D.1.h. of the Tentative Order has been updated to explain the derivation of the SALs.  The data utilized can 
be found in Attachment F of the Tentative Order.

Comment No. 157 Commenter No. 43 Comment Subject SAL

Comment 1.) Page 25 (Part D.2.) - Again the permit requires Sampling of a "representative percent of the outfalls." Both here 
and in Part C.4, the permit should provide some degree of specificity so that the permittees and the public have an 
idea of the expectations for the number of outfalls to be monitored.

Response The Regional Board has included flexible language in the monitoring requirements in order to alleviate increased 
costs associated with the SAL monitoring in the permit.  This language allows the Copermittees to propose 
monitoring for both Sections for review and approval.

Please also see response to Comment no. 154.

Comment No. 158 Commenter No. 43 Comment Subject Retrofitting

Comment We fully support the proposed requirements in the permit for retrofitting existing development with additional controls 
such as LID. The benefits of adding LID measures in particular in new developments have been documented in 
numerous reports of which the Board is well aware. Such benefits would also accrue from adding LID to existing 
developments. In addition to the support provided by the fact sheet, we would note that such requirements are 
encouraged by the State's 2005 report entitled "NPDES Stormwater Cost Survey" which also investigated alternative 
approaches to stormwater control.

Response Comment noted.

Comment No. 159 Commenter No. 43 Comment Subject Hydromod

Comment We are pleased to see the draft permit continues to include requirements related to hydromodification, and that 
clear, measurable requirements are included to address the issue.  We believe the requirements are fully supported 
in the fact sheet and are consistent with the requirements of other recent MS4 permits in California.

Response Comment noted.
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Comment No. 160 Commenter No. 44 Comment Subject LID

Comment Section F.1.d.(4) - Reduce pollutants to the MEP or implement LID to the MEP? The Section F.1.d.(4).(d).(iii) 
requirement to participate in the LID waiver program effectively replaces the Clean Water Act directive to reduce the 
discharge of pollutants of concern to the maximum extent practicable (MEP) with a fundamentally new and more 
stringent standard of implementing a very narrow subset of LID BMPs to the maximum extent practicable. The two 
requirements are not interchangeable.

Section F.1.d.(4) requires on site retention where feasible. Where retention is demonstrated to be infeasible, 
biofiltration is required. Where that is infeasible, “conventional treatment control BMPs in accordance with Section 
F.1.d.(6) must be used, and the project must participate in the LID waiver program.

However, Section F.1.d.(6).(d).(ii) states that BMPs must, at a minimum, “be correctly sized and designed so as to 
remove storm water pollutants to the MEP”. So, essentially the permit stipulates that if it is infeasible to meet the LID 
requirements, a site must still meet the MEP standard, and in addition must participate in the LID substitution 
program. In this context it is clear that the LID requirements and the triggering of the LID substitution program are 
additional requirements above and beyond the requirement to meet the MEP standard.

It would be more consistent with the MEP standard to include an MEP waiver program in the permit instead of an 
LID waiver program. If for some reason a project is unwilling to implement the most effective controls that are also 
feasible, then it is perfectly reasonable to require participation in a waiver program to ensure that at least on a 
watershed basis impacts of development are mitigated.

Response The Clean Water Act requires that pollutants in storm water discharges are reduced to the maximum extent 
practicable (MEP).  Current runoff management, knowledge, practices and technology consider the use of LID 
BMPs as meeting the storm water MEP standard. Therefore, the storm water treatment controls must also be 
designed to meet this same level of pollutant reduction to be considered MEP.

The Regional Board realizes the difficulty in design and implementation of treatment controls to be able to reduce 
pollutants to the same standard as LID retention BMPs.  Therefore, the Tentative Order allows project proponents to 
design conventional treatment controls at least up to the design storm as long as mitigation or in-lieu fees, which 
compensate for the pollutant load that would other wise be retained by LID BMPs, are also implemented.  A project 
proponent may choose to design their treatment controls to treat storm flows greater than the design storm that, in 
effect, would provide an equal pollutant removal as LID retention BMPs.  In that case, mitigation would not be 
needed.

Comment No. 161 Commenter No. 44 Comment Subject LID

Comment Section F.1.d – Allow regional retention facilities where on-site retention is feasible, but not desirable.  Section F.1.d 
of this permit requires that priority development projects retain the design storm on-site where feasible. We strongly 
support this requirement, with the caveat that off-site retention should be allowed where local retention is feasible but 
not desirable. For example, where there are confining layers at some depth below the surface, it may be possible to 
infiltrate on site, but excess groundwater inputs may create problematic seeps downstream or could otherwise 
disrupt the local hydrologic balance. It may also be more feasible to manage retention facilities, groundwater tables 
and water harvest systems regionally. A project should be allowed to discharge runoff to a regional retention BMP in 
accordance with a regional management plan without needing to first show that on-site retention is infeasible.

Response The Tentative Order allows regional mitigation projects through the LID BMP Waiver program.  The regional 
mitigation projects must clearly exhibit that it will not allow a net impact from pollutant loading over and above the 
impact cause by projects meeting LID requirements.
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Comment No. 162 Commenter No. 44 Comment Subject LID

Comment Section F.1.d.(4).(d).(ii) - Replace “Biofilter” with “Filter”.

To resolve the conflict between implementing LID to the MEP and reducing pollutant discharge to the MEP, the term 
“biofiltration” in Section F.1.d.(4).(d).(ii)should be replaced with “filtration”.

We also strongly support the use of filtering BMPs where either local or regional retention BMPs are infeasible. 
However, the draft tentative order attempts to limit the range of allowable filtration BMPs by requiring “biofiltration” 
with storage for at least 75% of the volume of the design storm. These limitations are not justified by any clear 
performance benefit and may actually be counterproductive.

The “bio” modifier and the term “biofilter” are unexplained. Taken literally, “biofilter” may exclude filters using inert 
filter media without a significant organic component, such as sand. However, nearly all filters, including sand filters 
will develop a biologically active microbial community of within and especially at the surface of the filter media that 
will improve pollutant removal and transformation. Presumably filters incorporating organic media, but not plants 
would qualify as “biofilters”. Unfortunately, the term “bio” is often narrowly interpreted as meaning “incorporating 
plants”. This interpretation would be especially unfortunate in this case since it would limit the range of filters allowed 
and would also ensure that BMPs add to irrigation water demand.

Response A definition of biofiltration has been included in Attachment C to clarify the interpretation.
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Comment No. 163 Commenter No. 44 Comment Subject LID

Comment Section F.1.d.(4).(d).(ii) – Replace the 75% design storm storage requirement with a requirement that filters must be 
moderately to highly effective for anticipated pollutants of concern on site.

The 75% volume requirement in this section is poorly worded and unnecessary. It currently states that the “detention 
volume is allowed to be no less than 0.75 times the design storm volume.” Taken literally, this would require a BMP 
to store 75% of the total design storm volume even where a portion of the design storm is retained on-site by other 
BMPs. I doubt that this is the intent. At a minimum, this section must be revised to require that the biofiltration BMP 
be designed to retain 75% of the portion of the design storm that is not retained on site.

Preferably the requirement would be removed altogether since it conflicts with an earlier observation in the same 
sentence that biofiltration facilities are designed as flow through BMPs. It is more appropriate to design filters based 
on a flow rate, rather than a volume.  The 75% volume requirement will make these systems unnecessarily large 
and expensive. No performance based justification is given for this extra cost which will be substantial. 

For example, one impervious acre will produce 2,700 cubic feet of runoff from a 0.75” storm. Assuming a ponding 
depth of 6” and a soil depth of 18” with a generous void ratio of 30%, a landscape based “biofilter” must occupy at 
least 4.5% of the contributing impervious site area. This area simply will not be available downstream of impervious 
areas on many redevelopment sites. In such cases, a similarly effective subsurface, nonvegetated media filter would 
still be technically feasible since it could be installed under a paved surface.

The existing 75% design storm storage standard should be replaced by a requirement that any filter implemented 
must have the ability to treat pollutants of concern expected to be generated on site with at least medium 
effectiveness as demonstrated in full scale field monitoring. With these changes, a technically feasible and effective 
solution will exist for all sites regardless of their development density, soil properties or other constraints.

Currently, any discussion of the required performance capabilities of a “biofiltration” device is missing from this 
section. The result of this oversight will be development of designs that seek primarily to meet the “bio” and volume 
storage requirements instead of the MEP based performance requirements in section F.1.d.(6). These two sets of 
criteria are potentially conflicting. Requiring conformity with design details instead of the MEP performance 
standards stifles innovation and may actually prevent the maximum extent practicable standard from being met. For 
example, a site discharging to a water body with a bacteria TMDL, may be required to install a powered filtration and 
disinfection system if
on-site retention is infeasible. As written, the permit would also require that they participate in the LID waiver 
program even though the quality of discharge may be far superior to that of a “biofilter”.

Response Biofilters are designed as flow through BMPs, therefore it is allowed for the prefilter detention volume to be 0.75 
times the design storm volume.  We do not agree that this requirement will make the biofilters unnecessarily large.  
The design storm volume can be distributed throughout a site.  Also, the implementation of LID site design practices 
such as disconnecting downspouts and installing pervious pavement/pavers will lessen any site's design storm 
volume for treatment.  The LID waiver program is a pollutant load based system.  If a project site can demonstrate 
that they will meet or exceed the pollutant load reduction expected from implementing LID retention BMPs, then no 
mitigation would be required.  The overall filtration design of the biofiltration unit must be for the whole design storm.  
The 75 percent  allowance is for the prefilter detention volume.
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Comment No. 164 Commenter No. 44 Comment Subject SSMP

Comment Media Filter Design and Performance Verification

Media filters are available in a wide variety of designs including some that have been proven to be effective for 
common stormwater pollutants and can be installed below grade in self contained structures. Performance of any 
media filter is impacted by many factors including hydraulic loading rate, media gradation and chemical properties, 
bed thickness and orientation, influent pollutant load and concentration, and longevity.  Whether a filter has a 
vegetated component or not is just one additional design factor and may not be a critical factor at all.

At CONTECH we have been researching stormwater filter performance for over 15 years and offer a vegetated 
version, the UrbanGreen BioFilter® (Attachment 1) and several nonvegetated versions including the Stormwater 
Management StormFilter® (Attachment 2).  Throughout the United States, more than 80,000 StormFilter cartridges 
have been installed, often in combination with infiltration or detention systems, or other stormwater management 
practices. In California there are over 25,000 StormFilter cartridges in operation. During the past permit term more 
than 130 separate StormFilter system installations have been completed in Orange County alone. This system is 
typically used on the densest and most challenging sites where infiltration and landscape based BMPs are not 
feasible. The flexibility to use this BMP and similarly effective controls such as sand filters without triggering waiver 
programs must be maintained for those projects where they are in fact the most effective controls that are 
technically feasible.

In laboratory tests verified by the Washington Department of Ecology, the StormFilter consistently removed 
sediment particles 5-10 microns in diameter and larger at full treatment capacity. In the field, the StormFilter has 
consistently shown the ability to reduce effluent TSS concentrations to less than 20 mg/L when influent 
concentrations are less than 100 mg/L and to remove greater than 80% of the TSS load at higher concentrations.  A 
variety of StormFilter media options are also available to target specific pollutants such as sediment, phosphorous, 
heavy metals and oil and grease. The hydraulic loading rate of each cartridge can also be set to achieve various 
performance objectives. For your
reference, a StormFilter performance summary is included with this letter (Attachment 2).

As of June 2009, the Stormwater Management StormFilter is the only proprietary filtering technology that has been 
field-tested and approved for stand alone use in the following peer reviewed nationally recognized programs:

Washington State Department of Ecology
The Technology Assessment Protocol - Ecology (TAPE)
The StormFilter is approved as stand-alone facility in meeting the Washington State Department of Ecology basic 
treatment standards.
http://www.ecy.wa.gov/programs/wq/stormwater/newtech/use_designations/StormFilterGULD12307.pdf

Protocol for Stormwater Best Management Practice Demonstrations
Technology Assessment Reciprocity Partnership (TARP)
StormFilter field monitoring data has been verified by New Jersey Corporation for Advanced Technologies (NJ CAT).
The StormFilter is certified to remove 80% of typical stormwater sediment by the New Jersey Department of 
Environmental Protection.
http://www.nj.gov/dep/stormwater/docs/treatment_final_cert_stormfilter.pdf

ETV Protocol– Stormwater Source Area Treatment Technologies
US EPA - Environmental Technology Verification Program
The StormFilter was tested at three separate sites following the ETV protocol.
http://www.epa.gov/nrmrl/std/etv/vt-wqp.html

Investigation of Structural Control Measures for New Development
Sacramento Stormwater Quality Partnership
The StormFilter is conditionally approved pending final review of testing information from 33 storms.
http://www.sacramentostormwater.org/SSQP/development/proprietary.asp

Response Comment noted.  To the extent that conventional storm water treatment controls are able to provide the same 
pollutant reduction as LID retention BMPs, then that project site would not have to do mitigation or in-lieu fees as 
part of the LID waiver program.  The conventional storm water treatment controls may be designed for greater than 
the design storm to provide the same pollutant load reduction as LID retention BMPs.
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Comment No. 165 Commenter No. 44 Comment Subject LID

Comment We strongly urge you to revise Section F.1.d.(4).(d).(ii) by replacing the term “biofilter” with “filter” and replacing the 
75% design storm volume storage requirement with filter a performance standard. Without these changes, the only 
technically feasible treatment controls on some sites with poor soils and without adequate landscape area available 
for biofiltration may trigger participation in the LID substitution even while still requiring the MEP standard to be met 
on site.

Response Please see the responses to Comment Nos. 162 and 163.

Comment No. 166 Commenter No. 45 Comment Subject Construction

Comment Make findings consistent with JRMP.

Provide separate sections for Construction vs. Existing Development.

Response Thank-you for the comment, but we feel this change to the Findings is not warranted and unnecessary.

Comment No. 167 Commenter No. 45 Comment Subject Finding

Comment Definition of "urban stream" contradicts 40 CFR 122. 

Provide clearer definition as to what an "urban stream" is.

Response Similar comments regarding urban streams being part of the MS4 have been considered in previous response to 
comments.  Please see the Fact Sheet; December 12, 2007, Response to Comments II, Response No. 13; and July 
6, 2007, Response to Comments I, Response No. 3.  

In summary, an MS4 is defined in the federal regulations as a conveyance or system of conveyances owned or 
operated by a Copermittee, and designed or used for collecting or conveying runoff.  Therefore, the Regional Board 
considers natural drainages that are used by the Copermittees as conveyances of runoff, as both part of the MS4 
and as receiving waters.  No changes have been made in response to this comment.

Comment No. 168 Commenter No. 45 Comment Subject MEP

Comment Discharge category found to be a source of pollutants requires implementation of appropriate control measures to 
prevent the discharge of pollutants to the MS4.

Should state: Implement appropriate control measures to reduce the discharge of pollutants to the MEP.

Response Please see response to Comment no. 1.

Please also see see Comments no. 28  in the July 1, 2009 in Response to Comments IV.

Please also see the Regional Board Counsel Memorandum dated November 05, 2009 regarding non-storm water 
discharge regulation.

Comment No. 169 Commenter No. 45 Comment Subject General

Comment Discharges into MS4 require authorization from owner and operator of the MS4 system, specifically for 
uncontaminated pumped ground water, foundation drains, and water from crawl space pumps.

Support change, and recommend that dischargers are required to obtain authorization prior to the commencement 
of the discharge.

Response Comment noted.  Please note this is a requirement for enrollees under the referenced NPDES permit (R9-2008-
0002).

Page 55 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0005994



Comment No. 170 Commenter No. 45 Comment Subject General

Comment States that building fire suppression system maintenance  discharges contain waste and must be prohibited.

Not clear what waste the discharges contain and the basis for prohibiting it.

Response The Regional Board has received public comments (e.g. Comment no. 137) concerned with non-storm water 
discharges associated with building fire suppression system maintenance and testing.  The Regional Board has 
found that such activities do not qualify as fire fighting flows as the activities are strictly maintenance in purpose.  
The current Order (R9-2002-001) and draft Tentative Order contain non-storm water discharge exemptions for 
discharges associated with water line flushing.  While building fire suppression systems lines may be filled with 
potable water, the systems are not utilized until: a) a fire occurs and triggers the system, or b) the system undergoes 
required maintenance.  The Regional Board has found that water within the lines may contain metals that that may 
be a significant source of pollutants upon discharge.  Furthermore, many of these discharges occur to MS4s, which 
discharge to receiving waters 303(d) listed for toxicity or identified as requiring listing under the Draft 2008 CWA 
303(d) Report.  As such, these non-storm water discharges are no longer exempted from prohibition.

Comment No. 171 Commenter No. 45 Comment Subject General

Comment Must identify and control any non-prohibited discharge that creates water quality problems.

Should define what is meant by control the discharge.

Response The Regional Board appreciates the comment and has provided clarification to Section B.4.

Comment No. 172 Commenter No. 45 Comment Subject NEL

Comment Attachment E, page 12, uses the phrase "Dry weather non-storm water effluent limitations" as opposed to this 
section's title.

 Inconsistent. If this is the same, please change.

Response The Regional Board appreciates the comment and the change has been made.

Comment No. 173 Commenter No. 45 Comment Subject NEL

Comment The footer on this page does not correspond to the section title. 

Change footer from "Directive D: Storm Water Action Levels" to "Directive C: Non-Storm Water NEL"

Response The Regional Board appreciates the comment and the change has been made.

Comment No. 174 Commenter No. 45 Comment Subject NEL

Comment Requires review and acceptance of a determination that a effluent limitations discharge is from a natural source.

Strike "acceptance" from section.

Response The comment provides no explanation for striking the word from the Section.  Thus, the requested change has not 
been made.  The evidence submitted by the Copermittee to support their source determination must be of 
acceptable scientific rigor to the Regional Board.

Comment No. 175 Commenter No. 45 Comment Subject NEL

Comment This requires the Copermittee to determine whether a discharge type should be exempt.

This is the responsibility of the Regional Board.

Response This is the responsibily of both the Regional Board and discharger.  Either the Regional Board or the discharger may 
identify categories that should not be exempt.

Please see the Regional Board Counsel Memorandum dated November 05, 2009 for discussion of non-storm water 
discharge regulation.  Please also see response to Comment no. 52 in the July 1, 2009, Response to Comments IV.
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Comment No. 176 Commenter No. 45 Comment Subject NEL

Comment This is a completely new program, above and beyond any requirement of the CWA. 

This is inconsistent with the CWA. Make program consistent with 40 CFR 122.

Response This program is consistent with CWA requirements. Please see the Regional Board Counsel Memorandum dated 
November 05, 2009 for discussion of regulation of non-storm water discharges.

Please also see USEPA Comment no. 153.

Comment No. 177 Commenter No. 45 Comment Subject NEL

Comment "This Permit does not regulate natural sources and conveyances of constituents listed in Table 4" 

This sentence is confusing. If it doesn't regulate "constituents listed in Table 4." What does it regulate and why is 
there a Table 4?

Response The Tentative Order regulates the discharge of pollutants from a point source (the MS4).  Table 4 is applicable for 
non-storm water discharges from the MS4 into receiving waters.  An exceedance of an NEL caused by a natural 
source being naturally conveyed would not trigger further action from the Regional Board.

Comment No. 178 Commenter No. 45 Comment Subject NEL

Comment This Permit does not regulate natural sources and conveyances of constituents listed in Table 4. 

Should state clearly which Table(s) 4 (4.a.1, 4.a.2, 4.b. and/or 4.c).

Response This statement in the Tentative Order applies to all Tables under Table 4 (a-c).

Comment No. 179 Commenter No. 45 Comment Subject NEL

Comment States that for natural sources the copermittee must demonstrate discharge is not anthropogenic.

Are there guidelines available to make this determination?

Response The Regional Board expects this determination to be made through Section F.4.e., which requires investigation and 
inspection in response to suspected illicit discharges and or connections.  This is already required under the current 
Order.  Determinations of origin are likely to be made on a case-by-case basis once the supporting evidence is 
submitted.

Comment No. 180 Commenter No. 45 Comment Subject NEL

Comment Copermittees must develop monitoring plans to sample a representative percentage of major outfalls and identified 
stations within each hydrologic subarea.

Make consistent with 40CFR.

Response The NPDES regulations do not specify the exact location to be used for monitoring, and the permittee is ultimately 
responsible for providing a safe and accessible sampling point that is representative of the discharge (40 CFR 
122.41(j)).  The Regional Board has prescribed the monitoring in an effort to be consistent with the current 
monitoring done by the Copermitttees under the existing Order.  The Regional Board finds it difficult to respond to 
the comment without a more specific reference to 40 CFR.
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Comment No. 181 Commenter No. 45 Comment Subject NEL

Comment The NELs as defined are receiving water standards. This would apply receiving water standards to the water within 
the MS4. Some of the NELs are not appropriately applied. (Fecal Coliform 400 for AMEL, this is a single sample 
standard not an average standard).

There needs to be a way to account for receiving water quality.

Response The establishment of water quality-based effluent limitations must consider the discharge under critical conditions, 
including for flow (see 40 CFR 122.44(d)).  As such, no mixing zone is allowed for discharges under the Tentative 
Order.  For further information please see the Tentative Order Fact Sheet.

Water within the MS4 is not required to meet receiving water standards.  Under the Tentative Order, the discharge of 
non-storm water from the MS4 must meet numeric effleunt limitations to protect waters receiving the discharge.

In regards to the referenced Fecal Coloform Standard, the clarification has been made to the Tentative Order.  The 
standard has been included in the AMEL because it is based on a 30-day period.

Comment No. 182 Commenter No. 45 Comment Subject NEL

Comment Non-storm water discharges from MS4 to inland surface waters. 

What about when an MS4 flow discharges to dry sediment surface waters and not to actual water?

Response The described situation would be considered critical conditions for flow.  The consideration of critical flow conditions 
is required under 40 CFR 122.44(d).  A discussion regarding flow is also found in the Fact Sheet:

"The San Diego Region has predominately intermittent and ephemeral rivers and streams (Inland Surface Waters) 
which vary in flow volume and duration at spatial and temporal scales. Therefore, it is assumed that any non-storm 
water discharge from the MS4 into the receiving water is likely to be of a quantity and duration that does not allow for 
dilution or mixing. For ephemeral systems, non-storm water discharges from the MS4 are likely to be the only 
surface flows present within the receiving water during the dry season."

Comment No. 183 Commenter No. 45 Comment Subject NEL

Comment Need to define WARM & COLD water for DO effluent limitations. 

Should use> < with specific temperatures.

Response A change has been made to Table 4.a to clarify the WARM and COLD Beneficial Use designation.  Please note that 
the DO limitations are not temperature dependent, as WARM and COLD are Beneficial Uses assigned by the Basin 
Plan to particular receiving waters.

While the suggested use of >< for DO is the table is appreciated, this change has not been made as the language 
used in the table is directly from the Basin Plan for the San Diego Region.

Comment No. 184 Commenter No. 45 Comment Subject NEL

Comment Fecal coliform AMELs are inappropriate for multiple reasons. 

Imposes AB411 standards for Rec 1 waters on non-storm water, non-recreational flows. If it must be applied then B 
should move to Instantaneous Maximum column.

Response A clarification has been made regarding fecal coliform and AMELs (please see response to Comment no. 181).

The Tentative Order includes non-storm water numeric effluent limitations that are protective of receiving waters, 
including those downstream of the discharge.  Please note that receiving waters under the Tentative Order are 
designated as having an existing or potential REC-1 Beneficial Use.  

Furthermore, it is inappropriate to consider waste assimilation as a Beneficial Uses of receiving waters.  Please also 
see Comment no. 69 in the July 1, 2009, Response to Comments IV.
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Comment No. 185 Commenter No. 45 Comment Subject NEL

Comment Enterococcus inappropriately set to Ocean Plan Designated beach area standards. 

This is non-storm water, non-recreational flow. Why is it being held to beach standards when 5+ years of paired 
sampling data do not indicate strong links between even higher levels of bacteria than being allowed, and detected 
AB411 exceedances.

Response Please see response to Comment no. 184.

Comment No. 186 Commenter No. 45 Comment Subject NEL

Comment MDEL limits. 

Where are MDELs defined in 40 CFR?

Response Please see 40 CFR 122.2 and 122.45.  A definition consistent with 40 CFR 122.2 and existing State and Regional 
Board NPDES permits and resolutions has been added to Attachment C for further clarification.

Comment No. 187 Commenter No. 45 Comment Subject NEL

Comment Table 4.a.1 does not list an instantaneous maximum for Fecal Coliform. 

Should list a maximum if less than 5 samples collected in 30-day period.

Response Please see response to Comment no. 181.

Comment No. 188 Commenter No. 45 Comment Subject NEL

Comment Tables 4.a.1, 4.b, and 4.c subject storm drain flows to the very stringent AB-411 Rec-1 Criteria standards.

The maximums should be adjusted to attainable limits.

Response Please see response to Comment no. 184.

Comment No. 189 Commenter No. 45 Comment Subject NEL

Comment Turbidity.

What is the justification for turbidity limitations in Region 9 being so much lower than other regions in the state?

Response The water quality criteria for Turbidity is determined in the Basin Plan for the San Diego Region.  The criteria in the 
Basin Plan has been set to protect the Beneficial Uses of waters within the San Diego Region.  The Basin Plan 
Objectives were appropriately used in the development of water quality-based effluent limitations for non-storm 
water discharges.  Please note that issues pertaining to Basin Plan Objectives are to be addressed under the 
Triennial review process.  More information may be found at: 
http://www.waterboards.ca.gov/sandiego/water_issues/programs/basin_plan/tri_review.shtml

Comment No. 190 Commenter No. 45 Comment Subject NEL

Comment Freshwater criteria are based on site-specific water quality data (receiving water hardness).

Should be changed to effluent water hardness.

Response The Regional Board disagrees as this is required under State Water Board Policy for Implementation of Toxics 
Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California.

Comment No. 191 Commenter No. 45 Comment Subject NEL

Comment pH.

6.5 - 8.5 for freshwater 6-9 for saline waters - based on?

Response As cited in Tables 4.a and 4.b, pH is based upon Basin Plan Objectives and Ocean Plan Criteria found within the 
Basin Plan for the San Diego Region and California Ocean Plan.
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Comment No. 192 Commenter No. 45 Comment Subject NEL

Comment Fecal coliform AMELs are inappropriate. 

Imposes AB411 standards for Rec 1 waters on non-storm water, non-recreational flows. If it must be applied then B 
should move to Instantaneous Maximum column.

Response Please see responses to Comments nos. 181 and 184.

Comment No. 193 Commenter No. 45 Comment Subject SAL

Comment This requires "implementation of all necessary storm water controls and measures to reduce .. ." when there is no 
evidence of a receiving water exceedance. The assessment point is "end-of-pipe" and SALs do not have any 
justification for applicability.

This seems to require an action when there is no evidence of a receiving water violation.

Response SALs are applicable as a tool to be used by the Copermittee(s) to determine the level of effectiveness of BMPs 
utilized within the drainage area discharging at the SAL outfall.  This is part of the iterative process to reduce the 
discharge of pollutants in storm water from the MS4 to the MEP standard.

Comment No. 194 Commenter No. 45 Comment Subject SAL

Comment Metals SALs are in direct contradiction with statement on "table Levels 4.a.2: Priority Pollutants", page 23.

Contradiction between NEL section and SAL in terms of metals values.

Response Storm Water Action Levels (SALs) are for discharges of storm water from the MS4.  Section C is for non-storm 
water discharges.  The SALs were computed utilizing USEPA nationwide MS4 discharge data (Arid West Region), 
and SALs for metals have been set as the 90th percentile for this dataset.  Additionally, the SALs for metals 
incorporate synoptic water hardness measurements.  Please see Attachment E Section II.B.1.b.

Comment No. 195 Commenter No. 45 Comment Subject SAL

Comment " ... assessment points for determination of SAL compliance are all major outfalls .... " Seems to contradict the 
following sentence " .. . monitoring plans to sample a representative percent of the outfalls .... "

Sentences seem to contradict each other.

Response Section D of the Order has been clarified in response to the comment.  The word "all" has been removed, as the 
Copermittees are to sample a representative percent of major outfalls within each hydrologic subarea, not all major 
outfalls.

Comment No. 196 Commenter No. 45 Comment Subject SAL

Comment " ... to have outfall storm water discharges meet all applicable water quality standards."

This applies receiving water standards to the storm drain.

Response This is not a requirement of the Order, but a goal as discharges that meet applicable water quality standards are 
protective of the Beneficial Uses of the receiving waters.

Comment No. 197 Commenter No. 45 Comment Subject SUSMP

Comment "centralized infiltration devices" -This term needs to be clearly defined otherwise there will be confusion on when 
these infiltration devices" restrictions apply.

Provide clear definition as to what "centralized infiltration" are

Response Please see the July 6, 2007, Response to Comments I, Response No. 24.  A centralized infiltration refers to 
applications such as large infiltration trenches and infiltration basins that collect water from various locations for the 
purpose of infiltration and does not refer to small infilitration systems dispersed throughout a development.  The 
language proposed in Section D.1.c.6 is consistent with the language used in Section F.1.b.2.h of  Order No. R9-
2002-0001 (the current Permit).  The Copermittees may collectively or individually develop alternative restrictions on 
the use of treatment control BMPs which are designed to primarily function as centralized infiltration devices.
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Comment No. 198 Commenter No. 45 Comment Subject SUSMP

Comment In practice, this results in treatment control and hydromodification facilities being installed in single family residences, 
which is not a  good practice in terms of assuring adequate maintenance of permanent BMPs.

Exclude single family residences from this category if the provided adequate site design and source control.

Response Environmentally Sensitive Areas are inherently sensitive habitats containing unique, rare, threatened, or endangered 
species, or are not achieving their designated beneficial uses.  Runoff is known to contain a wide range of pollutants 
and has demonstrated toxicity to plants and animals.  Therefore, it is necessary to apply additional storm water 
controls for developments within, adjacent to, or directly discharging to ESAs. This need for additional storm water 
controls is addressed within each component of the Order.  Although maintenance of BMPs at single family 
residences discharging to ESAs may be perceived as being difficult, the ESAs require this added protection.  The 
implementation of LID BMPs and site design should lessen the maintenance requirements and difficulty.

Comment No. 199 Commenter No. 45 Comment Subject SUSMP

Comment It is not clear what is intended to be included this category. A steep hillside development with known erosion soil 
conditions would need to address erosion. Treatment control and hydromodification requirements are not justified. 

Remove this from the Priority Development Project Categories, and define elsewhere in Section F.1 how these 
projects would need to include measures that protect slopes from erosion.

Response This requirement is identical to that in the current Permit (Order No. R9-2002-0001), the San Diego MS4 Permit 
(Order R9-2007-0001), and the Santa Ana Permit (Order R8-2009-0030).  These provisions are based on the Los 
Angeles Regional Board's SUSMP upheld by the precedential State Board Order WQ-2000-11.  The State Board's 
order found that hillside residences can be a significant source of pollutants and/or runoff following development and 
it is appropriate that the design standards apply so that BMPs for these categories of development result in the 
infiltration or treatment of a significant amount of the runoff.

Comment No. 200 Commenter No. 45 Comment Subject SUSMP

Comment Retention of the 85th percentile storm event does not mimic the natural hydrology.  The amount of runoff under 
natural conditions is dependent on soil type and other factors.

Retention requirements should be revised with intent of matching hydrology under natural conditions.

Response Retention of the 85th percentile storm event provides for a high level of pollutant removal to protect water quality.  
This design storm does not necessarily result in zero discharge.  The design storm is between 0.7 to 0.8 inches of 
rainfall for most of the developed area of Orange County.  Larger storms will produce runoff to receiving waters.  
Also, retention of the design storm will begin to compensate for decades of previous, unchecked development 
creating impervious surfaces that have resulted in the increased runoff volumes and flow rates discharged to 
receiving waters.

Comment No. 201 Commenter No. 45 Comment Subject SUSMP

Comment It may be unrealistic for municipalities to implement the various processes required under this section within the 
amount of time allowed.

Provide a feasible time schedule for municipalities to put such a program in place.

Response The commenter provides no basis or information for the change, nor specificity regarding the requested change.  
Thus, no change has been made.
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Comment No. 202 Commenter No. 45 Comment Subject Construction

Comment It is neither wise nor necessary to mandate use of a particular technology for managing sediment from construction 
sites. The Construction General Permit has adequate and more appropriate measures for ensuring sediment 
discharges will not create a polltution problem.

Remove the requirement that Copermittees mandate use of AST. Allow Copermittees to rely on the Risk based 
approach that was developed for the Construction General. Permit, which does not mandate a particular technology.

Response The Tentative Order does not mandate the use of a particular technology for managing sediment from construction 
sites.  The Tentative Order defines Active Sediment Treatment variously as using mechanical or chemical means to 
flocculate and remove suspended sediment from runoff at construction sites prior to discharge.  Examples of 
coagulants include chitosan, modified starches, alum, electro-coagulation, carbonic acid, ferric chloride, and 
polyacrylamides.  Examples of sedimentation devices include settling basins, ponds, baker tanks, weir tanks, tube 
settlers, and centrifuges.  Examples of polishing filter types include sand, engineered media, membrane and 
hydrocarbon.  For certain construction sites, with specific soil types that are difficult to settle, ATS is likely the only 
method to meet the 20 NTU water quality objective specified in the Basin Plan.  The ATS requirements in the 
Tentative Order are identical to the ATS requirements in the San Diego MS4 Permit adopted on January 24, 2007.  
As such, the authors of the Construction General Permit were aware of these existing requirements concerning ATS.

Comment No. 203 Commenter No. 45 Comment Subject Construction

Comment This section requires inspection of construction sites of 1 acre or more at least monthly. 

Propose language that is definitive and require construction site inspections monthly for sites of 1 acre or more.

Response The Tentative Order requires the Copermittees to inspect at least monthly, all sites with one acre or more of soil 
disturbance.

Comment No. 204 Commenter No. 45 Comment Subject Existing Development

Comment Requirement for use of an automated database system (e.g., GIS) to maintain an updated watershed-based 
inventory of municipal areas and activities is too restrictive.

The use of an automated database system, such as Geographical Information System is highly recommended when 
applicable, but not required.

Response The previous Order (R9-2002-01) did not require the use of GIS, but included language stating it was highly 
recommended.  In this next permit term the use of GIS has been determined to be required (Please also see 
Comment no. 277 in the July 1, 2009, Response to Comments IV) .  It is important to note that section K allows the 
Copermittees to propose alternative reporting criteria and schedules for the Executive Officer's acceptance.  Thus, if 
a particular Copermittee has difficulty in meeting the time requirement, they may elect to request the reporting be 
extended.  Thus, no changes have been made.

Comment No. 205 Commenter No. 45 Comment Subject Existing Development

Comment Reduction of pesticides, herbicides, and fertilizers into the storm Pesticides, Herbicides water to the MS4 and 
receiving waters. 

Support inclusion of "storm water" and "and receiving waters" in the opening paragraph.

Response Comment noted.

Comment No. 206 Commenter No. 45 Comment Subject Existing Development

Comment Inspecting and cleaning all MS4 facilities between May 1 and September 30 is infeasible for those Copermittees that 
have tens of thousands of structures.

Inspection and removal of accumulated waste at least once a year between May 1 and September 30 of each year 
for all MS4 facilities that receive or collect high volumes of trash and debris.

Response The Tentative Order provides in section F.3.a.(6)(iii) that "Following two years of inspections, any MS4 facility that 
requires inspection and cleaning less than annually may be inspected as needed, but not less than every other 
year;"  Thereby, this requirement will give the Copermittees the ability to prioritize their MS4 maintenance activities 
following a sufficient data collection period.
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Comment No. 207 Commenter No. 45 Comment Subject Existing Development

Comment Sections (a) and (b) are redundant.

Delete Section (b) as the implementation of the provisions in Sanitary Sewer to Section (a) would maximize pollutant 
reductions by providing greater flexibility to Copermittees to manage their programs.

Response This comment has already been addressed.  Please see the July 1, 2009, Response to Comments, Response No. 
251.

Comment No. 208 Commenter No. 45 Comment Subject Existing Development

Comment The separation of food facilities from other industrial and commercial facilities and requiring a completely separate 
inspection program is problematic. 

We currently inspect 25% of inventory. New requirements would reduce general industrial and commercial 
inspections by 5%, but increases food facility inspections to 100%. For the City this would result in an inspection 
requirement of 40% of our inventory.

Response Copermittees have been inspecting restaurants annually as part of the County Health Department inspections.  
Reports from the Aliso Creek watershed Copermittees demonstrate that as-needed inspections for restaurants 
means at least annually.  Restaurants have been found to present many threats to water quality and standard 
educational efforts are not effective because restuarants are subject to frequent manamgement changes.  For these 
reasons, the Order requires restaurants to be inspected annually.

Comment No. 209 Commenter No. 45 Comment Subject Existing Development

Comment "Each food facility must be inspected annually for compliance with the Copermittee's water quality ordinances and 
this Order."

This could be legally not possible. Does the City have the jurisdiction to enforce provision in the Order if there is not 
municipal code for the regulation in question?

Response Section E.1. requires that "Each Copermittee must establish, maintain, and enforce adequate legal authority to 
control pollutant discharges into and from its MS4 through ordinance, statute, permit, contract or similar means. 
…This legal authority must, at a minimum, authorize the Copermittee to: … Carry out all inspections, surveillance, 
and monitoring necessary to determine compliance and noncompliance with local ordinances and permits and with 
this Order, including the prohibition on illicit discharges to the MS4."  A failure to establish such legal authority would 
be considered a violation of the Permit.

Comment No. 210 Commenter No. 45 Comment Subject Retrofitting

Comment The draft language requires an evaluation of potential retrofit sites in establishing a prioritized list of activities and 
states that "highly feasible projects expected to benefit water quality should be given a high priority" to implement 
BMPs. However, Copermittees should possess the discretion to evaluate where to direct limited storm water 
program resources in the larger context of all efforts/activities.  While the current language provides the possibility 
for this program wide consideration, it should be explicitly stated that the Copermittees retain such discretion. For 
example, the highest rated retrofit project may result in only a medium priority rating when compared to education 
campaigns, enforcement, street sweeping, or other controls identified in the work plan.

Proposed Language: 
(3) Each Copermittee must consider the results of the evaluation in prioritizing potential retrofit projects with other 
activities in work plans for the following year. Where  feasible, the retrofit projects should be designed in accordance 
with the SSMP requirements within sections F .1.d.(3) through F.1.d.(8). In addition, the Copermittee shall 
encourage retrofit projects to implement where feasible the Hydromodification requirements in Section F .1.h.

Response The prioritization of retrofitting opportunities does not bar the implementation of other worthy high priority activities.  
The Copermittees prioritization and implementation of retrofitting can be integrated into other identified high priority 
activities.  For example, education can include homeowner education on installing rain barrels or rain gardens.  
Enforcement actions can result in offering retrofitting as mitigation in lieu of penalties.  High priority street sweeping 
areas can be retrofitted with trash guards on storm drains or lot -sized LID BMPs that prevent pollutant transport to 
the streets.  In summary, the requested flexibility is already present in the Tentative Order.
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Comment No. 211 Commenter No. 45 Comment Subject Retrofitting

Comment Section F.3.d.(3) states that retrofit projects should be designed to SSMP requirements. However, other 
requirements, such as TMDL or ASBS requirements, may be critically important to designing to retrofit projects. 
Because these requirements are spatially and temporally  variable, the draft Permit should be revised to state that 
retrofit projects should consider applicable regulations and requirements, as feasible, and should not list specific 
criteria.

Permit should be revised to state that retrofit projects should consider applicable regulations and requirements, as 
feasible, and should not list specific criteria.

Response The Tentative Order's language provides sufficient flexibility to design retrofitting projects according to applicable 
regulations and requirements.  To our knowledge, neither TMDLs nor ASBS have design storm requirements.  The 
SSMP design standards are to be applied to retrofitting only where feasible.  The Tentative Order also states that 
retrofit project "should" (rather than "must") be designed in accordance with SSMP requirements.  The Regional 
Board feels that it is important not to limit retrofitting opportunities to the design storm.  Because retrofitting occurs in 
an already developed area, the space requirements needed to meet the design storm may not exist on a particular 
site.  Space restrictions should not limit being able to retrofit the property to the maximum extent practicable.  For 
example, where a site cannot design a retrofit practice to the 85th percentile storm, the site may be able to design a 
retrofit practice to the 50th percentile; thereby still improving storm water quality.

Comment No. 212 Commenter No. 45 Comment Subject Monitoring

Comment Require "inspections for illegal discharges and connections must be conducted during routine maintenance of all 
MS4 facilities" 

This could be an added reporting burden. How are we supposed to document that an inspection for illegal 
discharges and connections is done? Delete "must" from sentence.

Response Federal regulations require that illicit discharges be prevented from entering the MS4.  Federal regulations also 
require a program to detect and remove illicit discharges and improper disposal into the MS4.  It is expected that 
staff conducting MS4 maintenance activities be trained to detect illegal discharges and connections.  It is unclear 
how this requires additional documentation.  If staff,  during MS4 maintenance activities,  identify a possible illegal 
discharge or connection it is expected that information is used in accordance with Section F.4.e 
(Investigation/Inspection and Follow-up).

Comment No. 213 Commenter No. 45 Comment Subject Monitoring

Comment "The use of GIS is required" and "The GIS layers of the MS4 map must be submitted ... "

Not a problem for us but for those jurisdictions that do not have this capability this would be a significant expense.  
Delete requirement for use of GIS.

Response The previous Order (R9-2002-01) did not require the use of GIS, but included language stating it was highly 
recommended.  In this next permit term the use of GIS has been determined to be required (Please also see 
Comment no. 277 in the July 1, 2009, Response to Comments IV) .  It is important to note that section K. allows the 
Copermittees to propose alternative reporting criteria and schedules for the Executive Officer's acceptance.  Thus, if 
a particular Copermittee may have difficulty in meeting the time requirement, they may elect to request the reporting 
be extended.  Thus, no changes have been made.

Comment No. 214 Commenter No. 45 Comment Subject Monitoring

Comment Vague language.

Provide a more specific description of the information to be confirmed and updated.

Response The intent of F.4.b is to require the Copermittees to update their MS4 maps in coordination with the dry weather field 
screening and analytical monitoring required under Section F.4.d. and Section F.4.e.  It is expected that illicit 
discharge detection and elimination activities will confirm the accuracy of existing MS4 maps and potentially discover 
new or incorrect MS4 discharge points.  As such, the map is simply required to be updated.
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Comment No. 215 Commenter No. 45 Comment Subject Monitoring

Comment Paragraph makes a reference to attachment E, which does not in  fact contain a description of this particular 
program.

Include a description of the Dry Weather Field Screening and Analytical Monitoring Program in Attachment E.

Response Comment noted.  Section F.4.d of the Order references Attachment E.  The description of the program is contained 
within Section II.C of Attachment E for Dry Weather Numeric Effluent Limitations.  The Tentative Order gives the 
Copermittees great flexibility to propose a program that meets these requirements.

Comment No. 216 Commenter No. 45 Comment Subject Monitoring

Comment This seems to be the dry weather program we currently have. This appears to be in addition to the "Dry Weather 
NEL" program. In essence this appears to be a duplicate program.

This is inconsistent with the CWA. Make program consistent with 40 CFR 122.

Response Please see response to Comment no. 215.  The description of the program is contained within II.C of Attachment E 
for Dry Weather Numeric Effluent Limitations.  The current program under Order R9-2002-01 must continue with 
minor additions.  Subsequently, the Copermittees must incorporate criteria for non-storm water numeric effluent 
limitations.  

There is no duplicative effort required and the monitoring required under the Tentative Order is consistent with 
section 402 of the CWA and 40 CFR 122.26, 122.44 and 122.48.  The Regional Board finds it difficult to respond to 
the comment as there is no basis for inconsistency cited.

Comment No. 217 Commenter No. 45 Comment Subject Monitoring

Comment  Reference "Attachment E" for description of this program.

Add description of program in Attachment E. There is currently not a description for this program.

Response Please see response to Comment nos. 215 and 216.

Comment No. 218 Commenter No. 45 Comment Subject Monitoring

Comment  ... based on results of field screening ... 

Field screening is not included as a component of any monitoring programs and should be removed from this 
sentence.

Response The Regional Board disagrees, as field screening is the quantitative and/or qualitative monitoring of MS4 outfalls for 
non-storm water discharges and associated observations regarding a discharge.  For example, if a field screening of 
an MS4 major outfall detects a high turbidity from sediment in a non-storm water discharge, Section F.4.e directs 
that this screening should be used for investigating and inspecting that portion of the MS4.

Comment No. 219 Commenter No. 45 Comment Subject Monitoring

Comment References a monitoring effort that does not exist anywhere else in the permit (field screening).

The inconsistency in the permit for the different programs and the referenced sections need to be straightened out.  
Add description of referenced program to Attachment E.

Response Please see response to Comment nos. 215 and 216.

Comment No. 220 Commenter No. Comment Subject

Comment Transcription error.  Please reuse this comment ID #.

Response Transcription error.  Please reuse this comment ID #.
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Comment No. 221 Commenter No. 45 Comment Subject Monitoring

Comment Contradictory paragraph. Numeric action levels must be developed, but "the criteria must consider numeric effluent 
limitation (see Section C)". 

The NELs from Section C or develop numeric action levels? Recommend selecting one criteria.

Response This paragrpah has been clarified.  Action levels are determined by the Copermittees as a point in which follow-up 
investigation is required.  This includes levels set as effluent limitations under the Order.  Effluent limitations must be 
used by the Copermittees as the maximum concentration at which follow up investiagtive action is required for those 
specific pollutants.  However, Copermittes may wish to set action levels below effluent limitations.  Furthermore, 
action levels are required for other pollutants which do not have effluent limitations under the Order.

Comment No. 222 Commenter No. 45 Comment Subject Monitoring

Comment References Attachment E for program description. There is no program in Attachment E that relates to this.

Add description of program in Attachment E.

Response Please see response to Comment nos. 215 and 216.

Comment No. 223 Commenter No. 45 Comment Subject Monitoring

Comment Punctuation error. 

Remove apostrophe from "it's" in the last line.

Response The Regional Board appreciates the comment and the correction has been made.

Comment No. 224 Commenter No. 45 Comment Subject WURMP

Comment The workplan is for development of a BMP strategy and implementation of BMPs to improve urban runoff water 
quality contributions to the receiving water. Calling it a "Water Quality" workplan is misleading because the regulated 
parties under this permit are not responsible for every contribution to every water body in the entire watershed.

The requirements should focus on urban runoff contributions to the  receiving waters for which the regulated parties 
are responsible.

Revise the section to state: The Watershed Workplan shall describe the Permittees' development and 
implementation of a collective watershed strategy to assess and prioritize the water quality problems due to runoff 
discharging to the watershed's receiving waters, identify and/or model sources of the highest priority water quality 
problem(s), develop a watershed-wide BMP implementation strategy to abate highest priority water quality problems 
and the relative contribution from runoff discharges, and a monitoring  strategy to evaluate BMP effectiveness and 
changing water quality prioritization in the WMA.

Response The Tentative Order is for the discharges from the Copermittees MS4s.  Pollutant contributions that are not 
discharged from the Copermittees MS4 are not addressed by this permit or required to be addressed by the WRMP 
section.  No changes have been made in response to this comment.

Comment No. 225 Commenter No. 45 Comment Subject WURMP

Comment The permit required monitoring program does not support this level of analysis. If an attempt was made to use the 
data from the monitoring programs, misrepresentation and mischaracterization would occur because the program 
does NOT involve collection sufficient data to do this.  The requirements should focus on urban runoff contributions 
to the receiving water for which the regulated  parties are responsible.

Remove this section or replace with a requirement more in line with the regulated parties' responsibility of 
contributions of runoff discharges to the receiving waters, such as the requirements in Order No. R9-2007-0001 for 
the San Diego County Copermittees.

Response The watershed characterization allows the Copermittees to consider all available data, reports, monitoring and 
information available.  The Copermittees monitoring program should be designed and implemented to be consistent 
with other monitoring protocols and QA/QC procedures to allow data comparison.  The Tentative Order is for the 
discharges from the Copermittees MS4s.  Therefore, the Copermittees must analyze their discharge in relationship 
to other potential pollutant discharges in the receiving waters.  No changes have been made in response to this 
comment.
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Comment No. 226 Commenter No. 45 Comment Subject WURMP

Comment The regulated parties are responsible for urban runoff contributions to the receiving waters and are not necessarily 
responsible for attainment of the receiving water quality objectives, particularly if there are contributions to the 
degradation of receiving water quality from parties outside the purview of this permit.

Further, to require that BMPs not contributing to measured improvements in receiving water quality be removed and 
replaced could lead to no water quality improvement and is flawed considering the intent of the permit.  If a BMP is 
not assessed with regard to its direct improvement to quality of runoff from the localized site but only to the receiving 
waters, it could be falsely interpreted that a BMP is ineffective and will be removed. BMPs may be effective in 
reducing pollutants in runoff, but may need the time to be replicated and installed in multiple locations to observe 
improvements in receiving water quality. Additionally, there may be lag time between installation of a BMP, the end 
of a reportlng year, and the actual observed improvements In water quality. Lastly, If regulated parties were required 
to expend resources to remove an ineffective BMP (for high priority water quality problems) where said BMP may 
not be a contributing pollutant source, resources to remove the BMP may be redirected from other, more valuable, 
efforts to improve water quality.

Replace with: Develop a watershed BMP implementation strategy that focuses on attainment of receiving water 
quality objectives in the identified highest priority water quality problem(s) by improving discharge runoff water 
quality. The BMP implementation strategy shall include a schedule for implementation of the BMP projects to abate 
specific runoff discharge contributions to receiving water quality problems. BMPs not contributing to measured 
pollutant reductions or improvements to runoff discharge water quality must be modified or replaced with alternative 
BMPs. Identified watershed water quality problems may be the result of jurisdictional discharges that will need to be 
addressed with BMPs applied in a specific jurisdiction in order to generate a benefit to the watershed.

Response The cited requirement states that "BMPs not contributing to measured pollutant reductions or improvements to water 
quality …"  A measured pollutant reduction by the BMP shows a direct improvement to the quality of runoff treated 
by that BMP.  The Copermittees assessment should provide sufficient time to maintain and troubleshoot BMPs to 
improve their performance.  This time frame may be over several rainy seasons and reporting periods and is not 
prescribed by the Tentative Order.  In summary, the Copermittees should not waste their resources on BMPs that 
are not achieving desired outcomes and the Copermittees should redirect those resources to more effective BMPs.

Comment No. 227 Commenter No. 45 Comment Subject WURMP

Comment Requiring modeling AND monitoring improvements to water quality will require regulated parties to expend 
resources inefficiently.  Additionally parties are regulated because of their contribution, as MS4 dischargers, to 
receiving water quality impairments. The regulated parties called out in this permit are MS4 dischargers and are 
responsible for their relative contributions, not the entire receiving water body quality.

The use of the word "proper" for installation of BMPs is subjective  and not defined by this permit. There may be 
many different ways to "properly" design and install a BMP, and the regulated parties may or may not choose to test 
different ways for each BMP to determine which works best.

Revise to state: Develop a strategy to model and/or monitor  improvements in runoff discharge quality resulting from 
implementation of the BMPs described in the Watershed Workplan. The modeling and/or monitoring strategy shall 
generate the necessary data to report on the measured
pollutant reduction that results from BMP implementation.

Response The monitoring and modeling requirements are required to assess the effectiveness of BMPs at improving water 
quality in an iterative manner.  Then, the Copermittees can prioritize their resource expenditure on BMPs that are 
more efficient at meeting water quality objectives.  We agree that this Tentative Order regulates the discharge from 
MS4s and that Copermittees are responsible for their relative contributions.  Pollutant contributions outside of the 
scope of this Tentative Order are addressed through other regulatory mechanisms such as separate NPDES 
permits, Waste Discharge Requirements, CWA section 401 water quality certifications and the nonpoint source 
program.  The term "proper" for describing BMP implementation is purposely left undefined in the Tentative Order.  
The Copermittees must determine what is the proper BMP implementation through manufacturer suggestions or 
BMP guidance manuals (e.g. CASQA).  In some cases, "proper" BMP design and implementation may later be 
found to be faulty.  The Tentative Order provides the Copermittee the flexibility to adjust and maintain BMPs to 
improve pollutant removal effectiveness.  No changes have been made in response to this comment.
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Comment No. 228 Commenter No. 45 Comment Subject WURMP

Comment Add a timeframe in which the Regional Board must respond/accept the work plan prior to implementation. By not 
having a time certain for the Regional Board's response, this could cause unnecessary delay to the implementation 
of the program and prolong the currently unacceptable conditions of water quality.

Add a specific timeframe in which the Regional Board must respond to/accept the work plan.

Response Directive G.3 has been modified by adding the following sentence:  "If within 30 days of submittal, the Regional 
Board has not taken an action, the Workplan shall be deemed acceptable.”

Comment No. 229 Commenter No. 45 Comment Subject WURMP

Comment Public review should occur prior to the workplan being submitted to the Regional Board, not after (prior to 
implementation). Changes to the workplan may be warranted in response to public comments. If this is the case, the 
version the Regional Board would approve prior to public review would essentially be a draft.

 Reverse the order of the Regional Board's acceptance and the public review period.

Response The Tentative Order requirement for acceptance by the Regional Board Executive Officer is listed as requirement 
G.3.  The requirement for the public review period is listed as requirement G.5.  This order is by chance and does 
not indicate a chronological order.  We agree that the public review period should be prior to submittal for 
acceptance by the Regional Board Executive Officer.  Directive G.5 has been modified to require public review prior 
to submission to the Regional Board.

Comment No. 230 Commenter No. 45 Comment Subject Economic

Comment Business plan requirements

Recommend changing from the proposed 5-year plan to a 1-year plan similar to R9-2007-01, based on the 
uncertainties of the economy.

Response The Business Plan requirements were removed at the request of the Copermittees.

Comment No. 231 Commenter No. 45 Comment Subject General

Comment Per the definition in Attachment C, Environmentally Sensitive Areas include 303(d) listed waterbodies.  It is therefore 
redundant and inefficient to require assessment for both 303(d) waterbodies and for ESAs.

Remove Section J.1.a.(1)

Response Please see Comment no. 270  in the July 1, 2009, Response to Comments IV.

Comment No. 232 Commenter No. 45 Comment Subject General

Comment The mention here of a Work Plan is redundant and subsequently confusing. Does the JRMP Work Plan replace the 
JRMP Plan (K.1.a)? Clarification is needed.

Remove the requirement for a Work Plan or clarify that the Work Plan replaces the JRMP.

Response There is a distinction within each section regarding the JRMP Work Plan (J.4) and Jurisdictional Runoff 
Management Plan (K.1.a).  These requirements are not redundant, but complementary.  The Jurisdictional Runoff 
Management Plan is a "written account of the overall program to be conducted by each Copermittee to meet the 
jurisdictional requirements of section F" of the tentative Order.  The JRMP Work Plan is "a work plan to address 
their (Copermittees) high priority water quality problems in an iterative manner over the life of the permit."

It is expected that portions of the Jurisdictional Runoff Management Plan may be modified through development of 
the JRMP Work Plan to address high priority areas.  For example, the JRMP Work Plan may identify a high priority 
303(d) listed waterbody that requires additional BMP efforts.  This may result in program adjustments under Section 
F of the Order.
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Comment No. 233 Commenter No. 45 Comment Subject General

Comment The reference to a watershed workplan should use a consistent naming convention.  It is referred to as a 
"Watershed Workplan" in Section K.1.b., and a "Watershed Water Quality Workplan" in  Section G.2.

The reference to a watershed workplan should use a consistent naming convention.

Response Section G.2 is for the  "Watershed Water Quality Workplan (Watershed Workplan)."  Therefore, the "Watershed 
Water Quality Workplan" is subsequently referred to as the "Watershed Workplan" throughout the remainder of the 
Tentative Order.  The term "Watershed Water Quality Workplan" is only used once in the Tentative Order at G.2.  
Therefore, no change has been made.

Comment No. 234 Commenter No. 45 Comment Subject General

Comment The required components of the watershed workplans is discussed in Sections G.2 and K.1 .b.(4).  The 
requirements should be consolidated to Section G.2, as Section K.1.b.(4) should only address reporting 
process/requirements.

The requirements should be consolidated to Section G.2, as Section K.1.b.(4) should only address reporting 
process/requirements.

Response Section G.2, as written, provides flexibility to Copermittees in development of their Watershed Water Quality 
Workplans (Watershed Workplans).  The section allows Copermittees to use all applicable information, identify the 
highest priority problems and develop strategies.  It is not expected that all the information used in Watershed 
Workplan development be conveyed to the Regional Board.  Thus, the Reporting requirements for Watershed 
Workplans under Section K.1.b.4 represents the minimum requirements on Watershed Workplans to be conveyed 
to the Regional Board.  Section K.1.b. does, as the commenter requests, only address reporting 
process/requirements because section K.1.b.4 represents the minimum reporting requirement(s).

Comment No. 235 Commenter No. 45 Comment Subject General

Comment The process and requirements for reviewing and updating the workplans is discussed in Sections G.6 and K.1.b. 
These requirements should be consolidated to one section.

Consolidate to one section all requirements for the Watershed Workplan.

Response Please see response to Comment no. 234.  Please note that the Reporting Section (K.1.b) specifies the timeframe 
for submittal of the Watershed Workplan(s) to the Regional Board and the minimum information to be submitted to 
the Regional Board.  It does not specify the requirements for reviewing and updating workplans.

Comment No. 236 Commenter No. 45 Comment Subject General

Comment Providing information for each program component by watershed is inefficient as this information is provided the 
WURMP annual  reports.  Recommend removing the reference "by watershed" from  this requirement.

Revise to state: Information for each program component as described in the following Table 9:

Response It should be noted that requirements under Section F may be different from watershed to watershed.  Please see 
Comment no. 232.  Thus, no change has been made.

Please note under Section K, the Copermittees "may propose alternate reporting criteria and schedules, as part of 
their updated JRMP, for the Executive Officer’s acceptance."  Thus, the Copermittees can suggest the requested 
change as part of their updated JRMP.
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Comment No. 237 Commenter No. 45 Comment Subject General

Comment A requirement for a description of ordinances or similar means to prohibit non-storm water discharge categories that 
are allowable per Section B.2. conflicts section B.2. Section B.2. clearly allows  for the prohibition of the discharged 
or the development and  implementation of appropriate control measures to prevent the discharge of pollutants to 
the MS4. Additionally, it is not clear if  section (4)(b) is a requirement for ALL prohibited non-storm water discharges 
or those that are an allowable category but are subsequently identified as a source of pollutants.

Revise to state: A description of ordinance or orders to prohibit non-storm water discharges identified as sources of 
pollutants per section (4)(a) above, or a description of control measures to prevent the discharge of pollutants to the 
MS4.

Response Section K.3.a.4.b requires:
"A description of ordinances, orders, or similar means to prohibit non-storm water discharge categories identified 
under section B.2 above."

Section B.2 clearly states:
"Where the Copermittee(s) have identified a category as a source of pollutants, the category shall be addressed as 
an illicit discharge and prohibited through ordinance, order or similar means. The Regional Board may identify 
categories of discharge that either requires prohibition or other controls."

Under federal regulations, all illicit discharges are to be prohibited by order, ordinance or similar means (see 
Regional Board Counsel Memorandum dated November 05, 2009).  As stated in Comment no. 39 in the July 1, 
2009, Response to Comments IV, for the last 19 years NPDES storm water permits for Southern Orange County 
have required Copermittees to prohibit illicit discharges.  Section B.2 requires prohibition of exempted discharges 
where identified by the Copermittees as a source of pollutants or as identified by the Regional Board.   The Regional 
Board contends that the reference is clear and no change has been made.

Comment No. 238 Commenter No. 45 Comment Subject Monitoring

Comment Typo at the base of the table: "Nitrate and nitrate may be Monitoring combined ... "

Change to: "Nitrite and nitrate may be combined .. ."

Response The Regional Board appreciates the comment and the correction has been made.

Comment No. 239 Commenter No. 45 Comment Subject Monitoring

Comment Comparing Metals SALs with CTR values.

Question is if you can use the "1 hour maximum concentration" criteria in this way?

Response The SALs have been set as the 90th percentile of arid west MS4 discharge data (please see comment no. 156).  
The Regional Board, however, recognizes that the impact of metals in freshwater is hardness dependent.  Thus, the 
1-hour maximum concentration was selected because SALs target the "first flush" of storm water from MS4s.  If a 
SAL for a metal is exceeded, the receiving water hardness should be used to compare the "first flush" criteria with 
the 1 hour concentration.  The Regional Board contends this comparison is more valid that the 4 day continuous 
concentration, which is not consistent with required post-construction BMP design for storm events and "first flush" 
parameters.   Please also note this is done for comparative purposes, as SALs are to be used in the iterative 
process and are not effluent limitations.

Comment No. 240 Commenter No. 45 Comment Subject Monitoring

Comment This creates a watershed based program for monitoring MS4 discharges. MS4s are inherently jurisdictional in 
nature. MS4s do not typically cross jurisdictional boundaries, hence this does not lend itself to a watershed base 
evaluation.

Is this suppose to be our MS4 Outfall Monitoring program broken apart into a Wet and Dry components?

Response This monitoring approach is consistent with the current Order (R9-2002-0001).
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Comment No. 241 Commenter No. 45 Comment Subject NEL

Comment States that copermittes must conduct the following dry weather  field screening and analytical monitoring tasks. 

Does not define or outline the field screening tasks.

Response The Section requires specific field screening tasks (see E.II.C.b) and requires current dry weather field screening to 
continue under the Order.

Comment No. 242 Commenter No. 45 Comment Subject NEL

Comment "Stations must be all major outfalls" plus "other outfall points ... "

This far exceeds CWA 500 point maximum for dry weather monitoring.

Response A clarification has been made to the section.  The word "all" has been removed to be consistent with other sections 
of the Tentative Order (please see Section C.4 of the Order).

Comment No. 243 Commenter No. 45 Comment Subject NEL

Comment Map sites as a separate GIS layer or map overlay.

This is in contradiction with the 4.b. "Maintain MS4 Map" pg. 71 which states that GIS is required.

Response The Regional Board contends this is not in contradiction with the GIS requirement, as it is the identification of 
individual monitoring stations, not the MS4 system.  This identification can be done as a GIS layer for the overall GIS 
MS4 map, which is recommended, or as a map overlay.

Comment No. 244 Commenter No. 45 Comment Subject NEL

Comment " ... must sample a representative number of major outfalls ... "

Contradicts Section E.II.C.a.(1) of Attachment E, which states that "Stations must be all major outfalls."

Response Please see response to Comment no. 242 as a correction has been made .

Comment No. 245 Commenter No. 45 Comment Subject Monitoring

Comment Copermittees must sample a representative number of major water effluent outfalls.

Should define or outline how to determine a representative number of outfalls.

Response Please see response to Comment no. 154.

Comment No. 246 Commenter No. 45 Comment Subject NEL

Comment If flow is evident a 1 hour composite sample may be taken.

Should elaborate on sampling procedures for flowing outfalls.

Response Please see response to Comment no. 247.

Comment No. 247 Commenter No. 45 Comment Subject NEL

Comment "if flow is evident a 1 hour composite sample may be taken" 

There is no definition of what comprises a composite sample. This would significantly increase this program.

Response Please note this is not a permit requirement, but a suggestion.  The language is flexible to allow for the Copermittees 
to utilize grab or composite samples.  

Composite sampling is a technique where multiple temporally discrete samples are combined and subsequently 
treated as a single sample.  The language includes a 1-hour requirement if composite samples are taken to allow for 
flexibility due to potential variation in flow conditions between monitoring locations.
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Comment No. 248 Commenter No. 45 Comment Subject NEL

Comment Typo at bottom of page: "Effluent samples must also under analysis for .. . " 

Change to: "Effluent samples must also undergo analysis for ... "

Response The Regional Board appreciates the comment and the change has been made.

Comment No. 249 Commenter No. 45 Comment Subject NEL

Comment  "Develop and/or update criteria for .... "

This seems to contradict the NELs from section C of the permit. They say to include the NELs from section C and 
LC50 values, when you develop your criteria.

Response The Copermittees are required to develop response criteria when monitoring for pollutants potentially discharged in 
non-storm water from the MS4.  This criteria must include the NELs found in Section C of the Order, as an 
exceedance of an NEL requires follow-up investigation.  The criteria, however, should include other criteria for 
pollutants which do not have numeric effluent limitations.  Furthermore, a Copermittee may wish to set response 
criteria for pollutants that have a numeric effluent limitation at a concentration lower than the numeric effleuent 
limitation.

Comment No. 250 Commenter No. 45 Comment Subject NEL

Comment This section is unclear. 

Should be reworded clearly (Develop and/or update action level criteria for dry weather non-storm water effluent 
analytical monitoring results.  Exceedances of the action level criteria require follow-up investigations to detect and 
eliminate the source causing the exceedance.

Response This section has been clarified to read as follows:

"Develop and/or update criteria for dry weather non-storm water effluent analytical monitoring results:"

Comment No. 251 Commenter No. 45 Comment Subject NEL

Comment Section refers to dry weather field screening and analytical monitoring procedures from Sections F.4.d and F.4.e. 

Sections F.4.d and F.4.e refer to the Attachment E for this program. This is a circular reference and the procedures 
are not defined anywhere in the permit or attachment. There is no description for dry weather field screening and 
analytical monitoring in either Order No. R9-2009-0002 or Attachment E.

Response The Section States:
"If monitoring indicates an illicit connection or illegal discharge, conduct the follow-up investigation and elimination 
activities as described in submitted dry weather field screening and analytical monitoring procedures and sections 
F.4.d and F.4.e of Order No. R9-2009-0002."

The field screening and analytical monitoring has already been done extensively under the current Order, and the 
references in Attachement E build upon the efforts already established and implemented to date.  Additionally, the 
section states the following:

"Until the dry weather non-storm water effluent analytical monitoring program is implemented under the 
requirements of this Order, each Copermittee must continue to implement dry weather field screening and analytical 
monitoring as it was most recently implemented pursuant to Order No. 2002-01."
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Comment No. 252 Commenter No. 45 Comment Subject NEL

Comment  "Copermittees must choose a subset of major outfalls ... that discharge to the surf zone .... in conjunction with the 
ACRWM."

The ACRWM program is only suppose to sample within ecologically sensitive areas. There does not appear to be a 
link between the ACRWM and the dry weather field screening and analytical monitoring program. This needs to be 
further developed.

Response The commenter misconstrues the section, which states:

"The Copermittees must choose a subset of major outfalls and identified stations that discharge to the surf 
zone…Sampling may be done in conjunction with Ambient Coastal Receiving Waters Monitoring."

The language is flexible, and there is no requirement to sample at locations that discharge to ACRW areas. There 
are MS4 outfalls that discharge to Areas of Special Biological Significance, Marine Life Refuges and Dana Point 
Harbor.  Furthermore, the Regional Board contends there is a link as Attachement E clearly states the purpose of 
the ACRW is "to assess the impact of MS4 discharge to ecologically-sensitive coastal areas by analyzing water 
chemistry and aqueous toxicity in both dry and wet weather."

Comment No. 253 Commenter No. 45 Comment Subject Monitoring

Comment Trash and Litter Impairment Investigation is listed under "Special Studies," but is presently a part of the regular Dry 
Weather Monitoring Program. 

Trash/Litter monitoring should be included as part of the regular Dry Weather Monitoring Program.

Response Please note the the Trash and Litter Impairment Special Study requires the identification of sampling stations for dry 
season and wet weather.  It is expected that the dry weather portion of the study will work within existing efforts.

Comment No. 254 Commenter No. 45 Comment Subject Monitoring

Comment This creates a new and separate program.

The trash assessment program for San Diego was incorporated into the existing monitoring programs. This is more 
efficient and can be linked to other monitoring results.

Response Please note that the requirements under E.II.D.5 do not prevent the Copermittees from incorporating the Special 
Study to coincide with existing monitoring efforts.  In fact, this section was written with the flexibility to allow 
Copermittees to do so, as they are required to identify suitable sampling stations.

Comment No. 255 Commenter No. 45 Comment Subject Monitoring

Comment Requires all monitoring to comply with SWAMP, unless otherwise specified. 

There are not "otherwise specified" instances. This means all sampling, analysis and QA/QC must comply with 
SWAMP.

Response Please note that the Trash Special Study (II.D.5) has its own specified monitoring protocol to be developed.

Comment No. 256 Commenter No. 45 Comment Subject Monitoring

Comment "The individual(s) who performed the analyses;" 

Specify: in the case of contracted lab work, for example, is the name of the project manager/lab supervisor 
sufficient?

Response This name of the individual(s) who performed the analyses is required under federal regulations (40 CFR 
122.41(j)(3)(iv)).  This includes contracted lab work.

Comment No. 257 Commenter No. 45 Comment Subject Monitoring

Comment Electronic Monitoring reports must be CEDEN or SWAMP uploadable. 

Will have to retool reporting.

Response Comment noted.
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Comment No. 258 Commenter No. 46 Comment Subject SUSMP

Comment We respectfully request that the language "and acceptable to the Regional Board" be deleted from the tentative 
order for the following reasons:

(1) The Regional Board already knows what planning principles we will be and are using in our planning to protect 
water quality; and

(2) As it currently is drafted this language could result in the Regional Board reviewing RMV's water quality 
management plans twice - once in the context of the County's approval of master area plans and once in the context 
of the Regional Board consideration of 401 certifications and/or waste discharge requirements. This would not 
appear to be the best use of staff time and RMV financial resources. In addition duplicate review places RMV in 
double jeopardy regarding an approval that should rightly lie with the County as the MS4 permittee.

Response The planning principles are vague and open to interpretation.  We do not anticipate multiple review of the water 
quality management plan.  Our expectation is that review of the WQMP under the context of a Clean Water Act 
section 401 water quality certification will suffice to meet the intent of the Tentative Order.

Comment No. 259 Commenter No. 36 Comment Subject General

Comment The Draft Permit Does Not Address Cost Neutrality. Legal Authority or Consistency Issues as Directed by the Board.

At the public hearing on July 1, 2009, the Board members highlighted three issues of general concern that needed 
further consideration: (1) cost neutrality compared to the 2002 Permit, in the context of the impact that the prevailing 
economic climate has had on Cities' ability to support expanded programs; (2) legal authority for declaring that 
nonstormwater discharges are not subject to the Maximum Extent Practicable (MEP)
standard of compliance; and (3) consistency with other regional Permits, especially North Orange County. Despite 
what we understood to be the Board's direction to its staff, it does not appear that these issues have resulted in 
substantive reconsideration of Permit provisions since the July hearing took place.

Response Please see the Regional Board Counsel Memorandum dated November 05, 2009 regarding the regulation of non-
storm water discharges.

As stated in the response to Comment No. 24  in the July 1, 2009, Response to Comments IV, the Regional Board is 
sensitive to the Copermittee's concerns of consistency and has sought to write the draft Tentative Order to both 
protect Water Quality and to assist the County and those affected Cities to develop a single program.   Please also 
see Comment no. 373.

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  The Regional Board, however, has attempted to minimize increased costs in the Tentative Order.  Since 
the Regional Board is prohibited from prescribing the exact manner of compliance with many provisions of the 
Tentative Order, it is inappropriate for the Regional Board to attempt to estimate costs.  That is best left to the 
Copermittees.  The Regional Board is only able to discuss the differences between the existing and proposed MS4 
Permits.

It is important to note that existing efforts under Order 2002-001 are not sufficient to protect water quality standards, 
as evidenced in the Draft 2008 303(d) report, which has identified additional receiving waters proposed to be listed 
as impaired due to MS4 discharges, including for additional pollutants (see Comment no. 387).  Additional 
requirements within the Tentative Order are required to address non-storm water discharges and are a component 
of the iterative process for treating storm water discharges to the MEP standard.  These requirements are necessary 
to improve water quality and restore the Beneficial Uses of impaired waters.
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Comment No. 260 Commenter No. 47 Comment Subject NEL

Comment Dry Weather Numeric Effluent Limitations are Untenable

We believe that the most critical intersection of the cost neutrality and legal authority issues is the imposition of Dry 
Weather Numeric Effluent Limitations (NELs) at the end-of-pipe. The City adopts and incorporates herein the legal 
positions taken by the County of Orange as Lead permittee and the other co-permittees regarding the applicability of 
the MEP standard. The practical ramifications of the proposed NELs are overwhelming: Dry Weather Monitoring 
Program measurements taken since 2002 at almost every pipe outfall in our City - and in all our Co- ermittee Cities - 
have shown that exceedances of the proposed bacteria, nutrients and dissolved solids NELs are the rule rather than 
the
exception; and that exceedances of the metals NELs are common. A growing body of evidence suggests these 
constituents are largely natural in origin. Nevertheless, the proposed Permit provisions would appear to trigger the 
investigation requirement each time and every place that "an exceedance" occurs. Our experience has already 
shown that a single investigation may entail dozens of man-hours and substantial costs in
equipment and laboratory analyses, and yet may still be inconclusive as to source, or be unable to confidently 
differentiate mixed natural versus anthropogenic sources. The way the NELs provisions are currently written, even 
naturally-occurring concentrations may be considered non-compliant if their "conveyance" is "anthropogenically-
influenced" - a definition that would criminalize all dry-weather flow in the MS4, which locally carries spring flows and 
groundwater. Such stringent provisions and/or fuzzy outcomes would make the City (and all the other Co-
Permittees) continuously non-compliant under the Permit provisions as currently drafted, making us subject to third-
party lawsuits and/or enforcement actions and Mandatory Minimum Penalties. The potential costs cannot even be 
estimated. Such an ill-conceived framework will invite litigation on all fronts: even the Board itself could be subject to 
third-party lawsuits for failure to enforce. The City requests and recommends that the dry-weather NELs be removed 
from the draft Permit; or at a minimum be re-framed as Dry Weather Action Levels in essential conformance to the 
existing Dry Weather Monitoring Program parameters.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

The Copermittee must conduct further investigation into all non-storm water discharges unless it is known with 
certainty that the discharge either is exempted from prohibition or covered by another NPDES permit, as non-storm 
water discharges are to be effectively prohibited.  This requirement to investigate the source of the discharge, 
regardless of chemical composition, is already part of the existing permit.

Please also see Comment no. 82  in the July 1, 2009, Response to Comments IV.

Comment No. 261 Commenter No. 47 Comment Subject General

Comment The Draft Permit Continues to be Overly Prescriptive

The current Stormwater Permit (No. R9-2002-0001) imposed a comprehensive set of stormwater management and 
regulatory requirements on the Co-Permittees. The Draft Permit substantially expands the requirements and 
prescriptions of the current Permit without clear or compelling supportive findings, evidence or rationale. While some 
minor adjustments have been made to the Draft Permit language since the previous Draft
version in response to these observations, the City believes that the it remains too prescriptive, increases costs, and 
limits the discretion and flexibility of the City to implement programs and practices that are appropriate, sensible and 
practical for our community. For example, the requirements for on-site storm retention, coupled with the prioritization 
scheme for selection of BMPs for new developments, impose procedures
and costs that are locally unsuitable; furthermore the BMP maintenance tracking requirements are more detailed 
than is supportable.  The City requests that the Regional Board carefully review and reconsider all the new 
requirements of the Draft permit, and wherever possible, provide maximum discretion and flexibility to the Co-
Permittees.

Response Please see Comment Nos. 61 and 277  in the July 1, 2009, Response to Comments IV.

The Copermittees requested the greater consistency in the LID provisions between the Tentative Order and the 
Santa Ana Regional Board's MS4 permit for North Orange County.  The BMP maintenance tracking requirements 
are similar to those found in the San Diego County MS4 Permit and are wholly supported by the findings from audits 
of the Copermittee's programs and recommendations from USEPA.
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Comment No. 262 Commenter No. 47 Comment Subject Economic

Comment Intolerable Impacts on Municipal Co-Permittee Budgets

In addition to the ongoing budgetary 'wild card' represented by the Dry Weather NELs as discussed above, the City 
will incur significant extra one-time costs during the FY09-10 fiscal year for the development of new ordinances, 
plans, and assessments. Each of the new local requirements - revising the General Plan, updating the 
Environmental Review process, updating the Grading Ordinance, adopting Homeowner Association regulations, 
prohibiting irrigation runoff, reworking the Jurisdictional Urban Runoff Management Plan, setting up the Best 
Management Practices (BMP) Maintenance Tracking system, and developing an Existing Development Retrofitting 
Plan - may require dozens and in some cases hundreds of staff and/or consultant hours to be expended by each 
CoPermittee City for each task. Additionally, each City will be charged its cost-share for development by the Lead 
Permittee of new regional documents, including the Watershed Workplans, the Model Hydromodification Criteria 
and Waiver Programs, Regional Monitoring Programs, TMDL Load Reduction Plans, etc. The cumulative FY09-10 
cost of all this is likely to be well over $150,000 just in our City - more than doubling our Program Administration 
budget, without directly achieving any water quality
improvement.

The City will also incur new costs on an annual basis for implementing all these new programs. While the City 
recognizes that the Regional Board has made some effort to 'cost-neutralize' the regional monitoring requirements 
by reducing some prior commitments while adding new ones in the Draft Permit, the City will still incur higher 
operational obligations for investigating NEL and Storm Water Action Level exceedances, inspecting existing 
developments, training staff, educating the public, enforcing the irrigation runoff prohibition, tracking BMP 
maintenance and reviewing new development proposals. Operational costs are estimated to go up by about 15%, or 
an additional $200,000+ annually in this City alone. Capital improvement costs fluctuate year-to-year and cannot 
really be estimated before the planning efforts defining the projects are completed, but implementing retrofitting at 
existing developments may cost additional hundreds of thousands of dollars per year.

These cost increases could not come at a worse time for the City budget. The City has experienced a 6% decline 
overall in municipal revenues this year due to decreases in property tax, sales tax, real property transfer tax, 
planning and building fees, and interest income, so that we have had to draw on reserves just to maintain our current 
programs.  Most of our planned capital improvement projects have been put on hold and no new ones are being 
scheduled for this year. Staff furloughs have been imposed in many CoPermittee cities. Against this backdrop, it is 
challenging for the Co-Permittees to maintain current funding levels for our existing Stormwater Programs, let alone 
increase funding. The City requests that the Regional Board make every effort to ensure that the new Permit is, at 
most, cost-neutral to the Co-Permittees. At the very least, we recommend substantially extending the timeframes for 
developing and deploying any new program plans and components, in order to reduce financial impacts 
concentrated during this lowest (we hope) point for local government operating revenues.

Response The Regional Board is well aware of the current economic climate.  As such, several changes have been made to 
the Tentative Order to seek a cost neutral permit when compared to the previous permit.  Most significantly, the 
Tentative Order eliminates multiple monitoring requirements and allows the Copermittees to substitute participation 
in regional Monitoring programs.  These actions are expected to be more cost efficient and prevent redundancy.  

Many of the costs associated with this permit are not new and recur every permit cycle, such as updating local 
ordinances and management plans.  The cost to update these plans is likely lower than having to draft an entirely 
new management plan as was the case with the previous permit.  The BMP Maintenance Tracking System is 
necessary in response to findings from program audits and recommendations from USEPA.  The Tentative Order 
requires Copermittees to only inspection high priority and public agency projects.  Other post construction BMPs 
may be verified through other means.  The requirements to retrofit existing development have been extensively 
modified to require implementation only where feasible and should take advantage of simultaneous efforts to repair 
and maintain infrastructure.   In addition, the South Orange County Integrated Regional Water Management Plan, 
May 2006, examined retrofitting opportunities in South Orange County.  Many of the new programs are given several 
years to plan and prepare for implementation.  For example, the numeric effluent limitations start after year three.  
The dry weather numeric effluent limitations fits into the City's already existing Illicit Discharge Detection and 
Elimination Program and requires only minor modification to existing monitoring by the City.  The City should already 
be conducting follow up investigations for any dry weather flow that is prohibited and not known to be exempted or 
covered by another permit.

The cost share assessment by the Lead Permittee is outside of the Regional Board's control.  Any concerns with the 
cost share by the Lead Permittee should be addressed to that Lead Permittee.  The Copermittees also have the 
option of selecting a different Lead Permittee if they are not satisfied with the cost share or with actions taken by the 
Lead Permittee on their behalf.  
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Regional Board staff considered any submitted economic considerations in developing elements of the Tentative 
Order.  The Regional Board, however, is not required to conduct a cost-benefit analysis.

Comment No. 263 Commenter No. 47 Comment Subject SUSMP

Comment Impacts on New Development and Re-Development

The Draft Permit's imposition of substantial additional requirements on New Development and Significant 
Redevelopment projects will create substantial cost impacts for developers as well as for existing businesses, 
institutions and residents in the City.  The current economic climate - when property values are down by 30% or 
more - suggests that this is a most inappropriate time to create larger financial disincentives to the spread of low-
impact design and re-design across the City. In particular, we note that the requirements continue to be more 
onerous than defined for North Orange County or for San Diego; and that new requirements to evaluate water rights 
and sediment loads have been added in the August Draft to the already-substantive burden of retroactively 
mitigating hydromodification impacts. The City requests that the Regional Board carefully review and reconsider the 
necessity, appropriateness and timing of these new requirements.

Response The changes are reasonable and necessary to further the protection of Water Quality Standards.  In particular, the 
LID requirements within the Tentative Order are substantially consistent with the requirements found in the Santa 
Ana Regional Board's North Orange County MS4 permit.  The requirements for water rights are necessary as 
pointed out by Camp Pendleton's comment letter.  Improper implementation of the LID capture volume requirement 
could potentially diminish volumes of water that reach downstream receiving waters and ultimately recharge 
downstream aquifers.  The hydromodification requirements include consideration of sediment load, as it is an 
important part of calculating hydromodification impacts.  No changes have been made in response to this comment.

Comment No. 264 Commenter No. 47 Comment Subject Overirrigation

Comment Impacts on Residents

The Draft Permit's defining of landscape irrigation runoff as an illicit discharge that must be eliminated will overnight 
convert a large percentage of the City's 20,000 landowners into unintentional scofflaws. Whether they react 
voluntarily or in response to enforcement actions, eliminating irrigation runoff will cost homeowners money. A new 
single-family controller with automatic weather-based scheduling and multi-short-cycle capacity costs $300 to $500. 
Correcting overspray and distribution problems even on a flat home lot may cost a homeowner $200 to $1,200.  If a 
homeowners' association has to retrofit thousands of feet of sprinkler lines on common areas, each resident will 
have to pay a share of potentially tens of thousands of dollars. Enforcement against residents who do not or cannot 
afford to comply will not be 100% because watering happens at night, half-hidden in back yards, for a few minutes at 
a time; and Cities cannot issue a citation without actually seeing the offense being committed.  The reality is that 
irrigation runoff can only be controlled to the maximum extent practicable.

Response The comment regarding the probition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.

Please see the discussion in the Fact Sheet for finding C.15; and the July 1, 2009, Response to Comments IV, 
Response Nos. 28, 52, 76, and 159.  No changes have been made in response to this comment.

In summary, over irrigation is a non-storm water discharge required by federal regulations to be prohibited where 
identified to be a source of pollutants.  The comment is over-reaching in asserting potential new costs to 
homeowners and their associations.  Limiting overirrigation does not necessarily have to include capital outlay 
expenses for landscaping improvements.  Instead, overirrigation can be limited simply by adjusting watering duration 
and frequency.  Overirrigation can also be limited by adjusting sprinkler heads to not overspray impervious surfaces.
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Comment No. 265 Commenter No. 47 Comment Subject unfunded mandate

Comment Porter Cologne Act and Unfunded State Mandates

The City believes that many of the new regulations and requirements in the Draft Permit exceed the requirements of 
the Clean Water Act.  As such, these new regulations and requirements must be considered and evaluated in 
accordance with applicable provisions of the State Porter Cologne Act. If such regulations and requirements are 
included in the Final Permit, the City believes that they would constitute unfunded State mandates.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3 in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  No changes were made in response to this comment. 

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates

Comment No. 266 Commenter No. 47 Comment Subject Overirrigation

Comment Finding E.14 and E.1, B.2 Removing Exemption of Non-Storm water Discharges

The Draft Permit removes landscape irrigation, irrigation water and lawn watering from the categories of non-
stormwater discharges that are not prohibited, and further declares that non-stormwater discharges are not subject 
to the MEP standard. The City does not believe that the Regional Board has the legal authority to unilaterally declare 
that these categories of urban runoff are now to be deemed prohibited discharges and must be completely 
eliminated. Even if the City passed an ordinance to prohibit such discharges, the most cost-intensive "zero 
tolerance" enforcement still could only achieve compliance to the MEP, and would likely be politically unacceptable 
to the public. The City also notes that our Dry Weather Monitoring Program investigations have shown that it is 
typically reclaimed water - not potable water from residents - that causes the most common water quality problems. 
The producers, purveyors and users of reclaimed water are separately regulated under permits that require them to 
control such discharge; Cities should not be required to shoulder the primary burden in their stead. The City requests 
that the Regional Board keep landscape irrigation on the non-prohibited list, and remove the language asserting that 
non-stormwater discharges are not subject to the MEP standard.

Response The comment regarding the probition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.

Please see the discussion in the Fact Sheet for findings C.14 and C.15; and the July 1, 2009, Response to 
Comments IV, Response Nos. 28, 52, 76, and 159.    Please also see comments Nos. 84, and 264 in this Response 
to Comments. No changes have been made in response to this comment.

In summary, over irrigation is a non-storm water discharge required by federal regulations to be prohibited where 
identified to be a source of pollutants.  CWA sections 402, 402(p)(3)(B)(ii-iii), 40 CFR 122.26(d)(2)(iv)(B)(1) clearly 
give the legal authority to prohibit overirrigation discharges.
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Comment No. 267 Commenter No. 47 Comment Subject LID

Comment F.1.d.(4) & F.1.d.(7) - Low Impact Development (LID) Requirements

The City is very concerned about the proposed Low Impact Development (LID) requirement that stormwater be 
retained on-site. Many areas of South Orange County, including Laguna Niguel, have experienced slope failures and 
landslides. The proposed LID Site Design BMPs, which emphasize infiltration, could in combination with local soil 
and geological conditions have the potential to increase the risk of such events. As
mentioned before, the City is concerned that the significant financial impacts associated with the various reviews, 
assessments and site improvements necessary to comply with the proposed LID requirements would discourage 
New Development and Significant Redevelopment, the primary means by which water quality objectives are 
currently achieved. The proposed requirements also would impose additional demands on the City's water quality 
program both in terms of staff resources and budgetary impacts.  Given the potential negative impacts of such 
requirements as noted above, the City is particularly concerned with the underlying and inadequately supported 
presumption that LID methods are superior to conventional treatment methods in achieving water quality objectives.

Response The Tentative Order's requirements for LID provide exceptions for sites demonstrating technical infeasibility.  The 
soil type of a site would not necessarily rule out rainwater harvesting for reuse, or evapotranspiration BMPs as 
technically infeasible.  To the extent economic information was submitted, the Regional Board staff considered 
economic considerations in developing elements of the Tentative Order, but the Regional Board is not required to 
conduct a cost-benefit analysis.  The Copermittees already have plan approval processes in place that can 
implement the LID provisions.  No changes have been made in response to this comment.

Comment No. 268 Commenter No. 47 Comment Subject Hydromod

Comment G. Hydromodification Limitations

The inclusion of hydromodification requirements in the current draft permit represents a significant shift away from 
the regulatory framework of prior permits. As stated in the draft permit, the purpose of this shift is to reduce erosion 
and/or facilitate removal of existing hardened channels. This justification however fails to address the fact that 
hardened channels are necessary to safeguard public health and safety and the general
welfare in the event of a large storm event. The requirements also place a significant burden on the limited 
resources of the Copermittees to develop and implement a Hydromodification Management Plan, which includes on-
going financial obligations and labor intensive tasks such as assessment of channel conditions, modifications to 
development review and approval processes, additional field inspections of development
sites, and assessment of cumulative impacts within the watershed on channel morphology. As previously noted, 
these additional requirements also have the potential to inhibit the City's ability to achieve water quality objectives by 
discouraging New Development and Significant Redevelopment.

Response The Regional Board disagrees that the hydromodification requirements in the Tentative Order represents a 
significant shift away from the regulatory framework of prior permits.  On the contrary, the requirements are 
consistent with recently adopted municipal permits such as the San Diego Municipal Permit (Order No. R9-2007-
0001).

The commenter incorrectly states that the requirements fail to address the fact that hardened channels are 
necessary to safeguard public health in the event of a large storm event.  The Regional Board recognizes that it is 
not always possible to restore creek segments to their natural states because of concern for flood control.  For this 
reason, section F.1.h of the Tentative Order does not contain requirements for the copermittees to restore creeks.  
Please also see response to Comment No. 123.

The Regional Board disagrees that the requirements will place a significant burden on the Copermittees to develop a 
regional HMP.  The Orange County Copermittees can look to HMPs developed elsewhere in the State for guidance 
(Contra Costa County, Santa Clara County, or San Diego County).  The Regional Board expects the Copermittees to 
heavily reference these other HMPs in developing a local one.  In terms of labor-intensive tasks, the 
hydromodification requirements can be incorporated into plan checking processes that already exist.  Field 
inspections of development sites can be the responsibility of the developer, not the Copermittees.  Furthermore, the 
Regional Board disagrees that the requirements have the potential to inhibit the City's ability to achieve water quality 
objectives because the requirements include measures to protect and restore degraded creeks, which will in turn 
help achieve water quality objectives.
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Comment No. 269 Commenter No. 47 Comment Subject Retrofitting

Comment F.3.d - Retrofitting Existing Development

This section requires each Co-Permittee to implement a retrofitting program that reduces impacts from 
hydromodification, promotes Low Impact Development, supports riparian and aquatic habitat, reduces the 
discharges of storm water pollutants from the MS4 to the MEP, and prevents discharges from the MS4 from causing 
or contributing to a violation of water quality standards. First, it is difficult to imagine the scope and cost of 
performing the retrofitting evaluation required by Section F.3.d. Second, even if such an evaluation was performed, 
the Co-Permittees have no legal authority to compel private landowners of existing developments to implement or 
cooperate on retrofit projects. The City requests that the Regional Board delete Section F.3.d from the Storm Water 
Permit.

Response This comment regarding retrofitting has been considered in the previous response to comments.  Please see the 
Fact Sheet discussion on retrofitting; and the July 1, 2009, Response to Comments IV, Response Nos. 46, 136, 161, 
and 162. 

In summary, the Tentative Order’s requirements for retrofitting existing development is practicable for a municipality 
through a systematic evaluation, prioritization and implementation plan focused on impaired water bodies, pollutants 
of concern, areas of downstream hydromodification, feasibility and effective communication and cooperation with 
private property owners.  The Tentative Order’s requirement realized the legal limitations that the Copermittees have 
in requiring retrofitting on privately held land.  Therefore, the Tentative Order requires the Copermittees to cooperate 
with private landowners in implementing retrofitting opportunities.

Comment No. 270 Commenter No. 47 Comment Subject TMDL

Comment Finding E.11 and E.1. and I. Total Maximum Daily Loads

The Draft Permit imposes strict concentration-based numeric targets for a bacteria TMDL in addition to strict load-
based targets, for both dry and wet weather. This language disregards years of painstaking work by staff and 
stakeholders in crafting TMDL documents firmly promoting the need for better science and iterative-BMP-based 
WQBELs; and completely contradicts the implementation provisions of the Basin Plan Amendment approved last 
year, establishing bacteria TMDL implementation provisions under a Reference System/Natural Source Exclusion 
approach. The City requests and recommends that the concentration-based numeric targets and the load-based 
allocations both be qualified as "subject to adjustment in accordance with the bacteria TMDL implementation 
provisions contained in the Reference SystemlNatural Source Exclusion Basin Plan Amendment approved by the 
Board in 2008. "

Response The Tentative Order does not disregard the TMDL.  The Waste Load Allocation Reductions, Final Allocations and 
Numeric Targets come directly from the adopted TMDL.  This is in compliance with the requirement that all NPDES 
Permits are consistent with the assumptions and requirements of the Waste Load Allocations of adopted and 
applicable TMDLs [40 CFR 122.33(d)(1)(vii)(B)].  The Tentative Order requires the Copermittees to implement 
BMPs capable of achieving these allocations and targets.  It is expected that an iterative approach will be taken.  It 
must be remembered that the allocations and targets are chosen and designed to demonstrate protection of Water 
Quality Standards, which is the goal of the TMDL. 

Regional Board Resolution No. R9-2008-0028, "A Resolution Amending the Water Quality Control Plan for the San 
Diego Basin (9) to Incorporate Implementation Provisions for Indicator Bacteria Water Quality Objectives to Account 
for Loading from Natural Uncontrollable Sources Within the Context of a Total Maximum Daily Loads," has 
essentially revised the Water Quality Standards for bacteria in water bodies that are addressed by TMDLs.  The 
Water Quality Standards for bacteria, within the context of a TDML, allows for exceedances of the bacteria WQOs, 
as long as the exceedances are due to natural and background (non-anthropogenic) sources using a "reference 
system and antidegradation approach" or a "natural sources exclusion approach."  To date, a TMDL containing 
either approach has not been fully approved in Southern Orange County.  The Bacterial Indicators TMDL for Baby 
Beach has the option of developing a "natural sources exclusion approach."  Once developed, the TMDL must be 
amended prior to any changes to the MS4 Permit to be consistent with the assumptions and requirements of the 
TMDL Waste Load Allocations.
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Comment No. 271 Commenter No. 48 Comment Subject Overirrigation

Comment We note with approval the progress the Regional Board has made towards drafting a Permit that will meet the Clean 
Water Act’s maximum extent practicable (“MEP”) standard, and again approve of the Board’s decision to omit lawn 
irrigation from the list of permitted non-storm water discharges in section B.2. of the Discharge and Legal Provisions 
portion of the Permit.

Response Comment noted.
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Comment No. 272 Commenter No. 48 Comment Subject LID

Comment A.
Biofiltration Should Not Count Towards the Permit’s LID Obligations
Section F.1.d.(4)(d)(i) requires a site to use LID BMPs to retain onsite the runoff from a design storm event.2 Section 
F.1.d.(4)(d)(ii), in turn, allows a site to biofiltrate any portion of that runoff which cannot feasibly be retained onsite. 
The section allows biofiltrated runoff to count toward LID retention requirements, and would conceivably allow a site 
demonstrating technical infeasibility of onsite retention to discharge all of its stormwater to the MS4 system through 
biofiltration, without undertaking any offsite mitigation. But, as discussed in our previous comment letters, biofiltration 
is not as effective a means of reducing pollutant load as onsite retention, nor does biofiltration ensure downstream 
impacts such as flooding or erosion will be reduced to the same extent. As a result, biofiltration without offsite 
mitigation falls short of the maximum extent practicable standard.

Other jurisdictions have developed policies that reflect the strengths of retention and the shortcomings of 
biofiltration. As discussed in our previous letters, Philadelphia, West Virginia, and Anacostia (Washington D.C.) have 
adopted standards that infiltrate, use onsite, or evaporate all precipitation except that which exceeds a specified 
storm volume. More locally, the Los Angeles Regional Water Quality Control Board recently approved NPDES No. 
CAS00402, the MS4 permit for Ventura County and its incorporated cities. That permit does not, like the current 
draft Permit, allow biofiltration BMPs to count toward LID obligations. Rather, the Ventura permit requires that a 
project employing biofiltration must compensate through mitigation measures.

We recommend that you revise your Permit in a similar manner so that a site must mitigate offsite any reduction in 
the removal of pollutants resulting from the use of biofiltration instead of retention-based BMPs. Such a move could 
help to ensure compliance with the Clean Water Act and would further serve important policy goals of the State. 
Given our current state of drought, Governor Schwarzenegger has issued a proclamation calling on water agencies 
to take additional actions to protect and enhance water supplies. By requiring offsite mitigation through practices that 
retain stormwater runoff, captured or infiltrated water could be used to increase water supplies through onsite use or 
recharging groundwater, in furtherance of this goal. In contrast, as currently written the draft Permit would allow most 
or all of that water to be discharged through use of biofiltration, without any volume retained to increase water 
supplies.

Finally, given the Permit’s current language we see no reason why the Regional Board should require a site to 
demonstrate that biofiltration is infeasible prior to deciding to implement conventional controls and participate in the 
LID waiver program under section F.1.d.(4)(d)(iii). The purpose of the permit’s LID BMPs sizing criteria requirements 
is to reduce harmful water impacts to the maximum extent practicable.  While onsite retention ensures that 100 
percent of pollutants in the design storm volume of water never leave the site, both biofiltration and conventional 
controls fail to reduce impacts as effectively.  But, as currently drafted, the Tentative Order would at least require a 
site employing conventional controls to participate in the LID waiver program, thereby ensuring that the site would 
achieve an equivalent level of pollutant reduction within the same hydrologic subdivision or unit.  Thus, while 
biofiltration may in many circumstances represent an approach for addressing stormwater runoff that is preferable to 
the use of conventional controls, a site implementing conventional controls could counterintuitively achieve greater 
pollutant reduction due to its required participation in the waiver program.

The Regional Board can, and should, correct this result by requiring participation in the LID waiver program for any 
site implementing biofiltration to meet its LID obligations. But in the absence of any such requirement, a site should 
be able to participate in the waiver program even if biofiltration is a feasible practice. In the case where a site is able 
to demonstrate technical infeasibility of onsite retention, the site should be permitted to choose between biofiltration 
on the one hand, and conventional controls with participation in the waiver program on the other, and should not 
have to demonstrate that the use of biofiltration is infeasible as a prerequisite.

Response The Regional Board maintains that bio-filtration is part of a comprehensive LID program.  Effective bio-filtration 
provides pollutant removal and energy dissipation.  Biological removal of pollutants can even be an improvement 
over simply keeping pollutants on-site until rainfall over the design-storm criteria washes pollutants into receiving 
waters.  Removal of pollutants and prevention of downstream hydromodification ensures any discharge to be low 
impact.  

The USEPA’s Green Infrastructure website includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  In addition, the U.S. Department of 
Housing and Urban Development’s report titled “The Practice of Low Impact Development,” (July 2003, H-21314CA) 
incorporates filtration techniques.  The County of San Diego’s LID manual also utilizes bio-filtration as an acceptable 
LID practice.  

In the future as the science and knowledge of storm water treatment evolves, filtration may not be a suitable LID 
practice to meet the maximum extent practicable standard.  For this permit iteration, LID BMPs that capture the 
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design storm for reuse, infiltration or evapotranspiration are preferred over bio-filtration techniques.  The draft permit 
provides design-criteria for “LID bio-filtration BMPs” in section F.1.4.d.ii and requires demonstration that retention 
LID BMPs are technically infeasible prior to implementing bio-filtration BMPs.

Comment No. 273 Commenter No. 48 Comment Subject SUSMP

Comment B.
The Permit Should Require that Watershed-Based Projects Demonstrate the Infeasibility of Onsite Retention Before 
Allowing the Use of Biofiltration or Conventional Controls and Offsite Mitigation Measures.

Section F.1.c.(8) of the Permit provides that, for watershed or sub-watershed based development projects, 
“Regional BMPs may be used provided that the BMPs capture and retain the volume of runoff produced from the 24-
hour 85th percentile storm event as defined in section F.1.d.(6)(a)(i),” mimicking the performance standard required 
for Priority Development Projects under section F.1.d.4(d)(ii). However, unlike the Priority Development Projects 
provision, which requires that a site demonstrate the technical infeasibility of onsite retention prior to implementing 
biofiltration or prior to implementing conventional treatment controls and participating in the Permit’s offsite mitigation 
or in-lieu program, section F.1.c.(8) states that “[a]ny volume that is not retained by the LID BMPs, up to the design 
capture volume, must be treated using LID biofiltration,” with no required demonstration of infeasibility. Likewise, 
section F.1.c.(8) states that “[a]ny volume up to and including the design capture volume, not retained by LID BMPs, 
nor treated by LID biofiltration, must be treated using conventional treatment control BMPs in accordance with 
Section F.1.d.(6) . . . and participate in the LID substitution program,” again failing to require that the site 
demonstrate infeasibility of onsite retention. The wording of these provisions suggests that, so long as a large 
development is involved, a site need not satisfy any threshold condition before deciding to biofiltrate water or 
substitute conventional treatment controls, rather than retain the water onsite.

Instead, the draft language gives the developer discretion to determine what volume of water to retain and what 
volume of water to biofiltrate or treat with conventional controls. Thus, (and in addition to the problems identified with 
allowing biofiltration to count towards a site’s LID obligations above), a developer of a watershed based project 
could, for reasons completely unrelated to any finding of technical infeasibility, choose not to retain any water onsite, 
yet still comply with the permit’s LID requirements. By failing to ensure that water will be retained onsite absent a 
finding of infeasibility, this provision fails to meet the MEP standard. To correct this oversight, the Permit should 
require that a large development demonstrate infeasibility of onsite retention prior to use of biofiltration or 
conventional treatment and participation in the Permit’s LID substitution program.

Response Section F.1.c(8) regulates the implementation of regional-based BMPs on large projects, as such we agree that 
technical infeasibility must be demonstrated prior to using less than full LID for the 85th percentile storm.  Language 
to that effect has been added to the Tentative Order.
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Comment No. 274 Commenter No. 48 Comment Subject LID

Comment C.
Any LID Waiver Program Credit System Must be Closely Tied to Equivalent Water Quality Benefits to be Achieved 
and Subject to Public Notice and Comment

Section F.1.d.(7)(g) allows a copermittee “to implement a pollution credit system as part of the LID waiver program 
provided that such a credit system clearly exhibits that it will not allow PDPs to result in a net impact from pollutant 
loadings over and above the impact caused by projects meeting LID requirements.” While we withhold comment on 
the propriety of a credit system in general, we state here that any pollutant credit system designed by the 
copermittees must be clearly tied to resulting water quality benefits, and not to benefits derived in furtherance of 
other environmental or policy oriented goals. For example, while projects such as brownfield redevelopment, 
construction of low-income housing, or development close to public transportation or transit centers may serve 
admirable purposes—even purposes for which we may advocate—these types of projects also may not provide any 
demonstrable benefit in terms of water quality or pollutant load reduction. In addition to requiring that any credit 
system not result in a net impact from pollutant loadings over and above the impact from meeting LID requirements, 
F.1.d.(7)(g) should be revised so that it clearly requires any credit system to award credits only for measures that 
yield equivalent water quality benefits.

Further, in the current draft, any credit system that a copermittee devises only need “be submitted to the Executive 
Officer for review and approval as part of the waiver program.” But putting such review authority solely in the 
Executive Officer shields the credit system from oversight and creates a self-regulatory scheme in violation of the 
Clean Water Act. In Environmental Defense Center, Inc. v. U.S. E.P.A, 344 F.3d 832, 854-56 (9th Cir. 2003), the 
court explained: “[S]tormwater management programs that are designed by regulated parties must, in every 
instance, be subject to meaningful review by an appropriate regulated entity … Congress identified public 
participation rights as a critical means of advancing the goals of the Clean Water Act in its primary statement of the 
Act’s approach and philosophy.” Given that implementation of a credit system has the potential to exempt 
development participating in the LID waiver program from portions of the Permit’s core requirements to prevent the 
discharge of pollutants to the MS4 system, the public and the regional board must have a way to meaningfully review 
the system. In order to “ensure that each [MS4 permit] program reduces the discharges of pollutants to the 
maximum extent practicable,” any credit system under the LID waiver program should be publically noticed and 
presented for comment, and subject to approval by the Regional Board.

Response Any credit system proposed by the Copermittees will be part of the SSMP, which per section F.1.d. will have a 30-
day public review and comment period.  We agree with the commenter that otherwise laudable projects may not 
provide equal water quality benefits.  In other words, the ends do not justify the means.  That is why any credit 
system must demonstrate that any participating project will not result in a net impact from pollutant loadings over 
and above the impact caused by projects meeting LID requirements.  The pollutant loadings in the context of the 
permit only refers to pollutant loadings that impact water quality.

Comment No. 275 Commenter No. 48 Comment Subject LID

Comment D.
The Permit Contains a Clerical Error with Regard to the LID Waiver Program

Finally, we note that Sections F.1.c.(8) and F.1.d.(4)(c)(iii) both, while referencing the LID waiver program, refer to 
that program as falling under section F.1.d.(8). It appears that this section corresponds to the LID waiver program’s 
location in previous drafts of the Permit. In the current draft of the Permit, the LID waiver program is located at 
section F.1.d.(7), and all references to the LID waiver program in the Development Planning Component should be 
revised to correct this error.

Response Thank-you for the comment.  The Tentative Order has been corrected.
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Comment No. 276 Commenter No. 49 Comment Subject General

Comment At the Public Hearing on July 1, 2009, your Board members highlighted two key issues of common concern: the 
permit's consistency with May 2009 permit adopted in the Santa Ana Region and cost neutrality with our current 
permit in the San Diego Region.  Permitting consistency is a key issue for the Orange County Stormwater Program 
because our compliance programs are integrated countywide and four jurisdictions are split between the two 
regions. Fundamentally different requirements between our two permits - particularly within the same city - damage 
the credibility of the regulatory framework and thwart our ability as local government to cost effectively address key 
environmental mandates. Since the Tentative Order continues to present a number of unprecedented requirements, 
it is necessary for us to continue to seek revisions to the Tentative Order that support alignment between the North 
and South County permit requirements.

Response Please see response to Comment No. 373.  Please also see Comment no. 24  in the July 1, 2009, Response to 
Comments IV.

Please also see response to Comment 259 regarding cost neutrality.

Comment No. 277 Commenter No. 49 Comment Subject NEL

Comment With respect to "cost neutrality" and cost effectiveness, there are three aspects of the permit to bring to your 
attention. First, your staff has indicated its intention to remain steadfast on the inclusion of numeric effluent limits for 
dry weather flows. Even though exceedances of these limits are written to function as "action levels," by using the 
term "effluent limits" and specifically "numeric effluent limits" (NELs) the permit potentially subjects permittees to 
mandatory minimum penalties under the Water Code for exceedances of NELs. While we would strongly oppose 
any effort to impose mandatory minimum penalties in such a situation, the entire process imposes potentially 
significant legal and transactional costs upon the Permittees.

Response Please see Comment no. 82  in the July 1, 2009, Response to Comments IV.

Comment No. 278 Commenter No. 49 Comment Subject NEL

Comment Our analysis of environmental quality data shows that a number of these NELs will not be achieved at any time or in 
any part of our storm drain system. Moreover, they are not being achieved at reference sites in areas completely 
removed from any urban influence. Their technical derivation is clearly flawed and there is no legal requirement for 
their inclusion. Consequently, we strongly object to the inclusion of NELs in the Tentative Order and would once 
again recommend the model application of water quality benchmarks in our existing dry weather reconnaissance 
program as the basis of non-stormwater permitting. This approach will achieve meaningful water quality 
improvements in a cost effective manner and is consistent with the Santa Ana Region permit.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009..

Please see response to Comment no. 317.
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Comment No. 279 Commenter No. 49 Comment Subject General

Comment There is a second cost concern presented by the escalating administrative burden from a number of the Tentative 
Order's provisions. New requirements arbitrarily establish municipal responsibility for sanitary sewer collection 
systems already subject to separate State regulation.
Annual inspection of treatment controls in completed land development and redevelopment projects would be 
required for the first time. Greater regulatory oversight of and attention on private residences and mobile businesses 
is prescribed. There is a requirement to augment existing countywide, regional, watershed, and jurisdictional plans, 
with an additional jurisdictional planning process. In addition, technically challenging new standards will need to be 
developed and implemented for land development. There are also significant new monitoring obligations. All of these 
new requirements have significant resource implications for local government. In the current economy, local 
governments in Orange County are dealing with shrinking budgets not unlike State agencies. Consequently, a key 
test of the acceptability of the Tentative Order will be a calculation that shows that all of the prescriptive new 
requirements represent the most cost effective and cost neutral means of achieving our common goal of further 
improved water quality.

Response Please see Comment nos. 44, 61 and 277  in the July 1, 2009, Response to Comments IV.

Please note the Regional Board has made significant reductions in monitoring requirements in an attempt to 
minimize the impact of additional monitoring requirements.

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  The Regional Board is not required, as the commenter states, to provide a "calculation that shows that all 
of the prescriptive new requirements represent the most cost effective and cost neutral means of achieving our 
common goal of further improved water quality."  Please see the Fact Sheet; July 6, 2007, Response to Comments 
I, Response No. 5; December 12, 2007, Response to Comments II, Response Nos. 1 and 9; February 13, 2008, 
Response to Comments, Response No 3.  No changes have been made in response to this comment.

It is important to distinguish that NPDES permits are not a right to discharge, and are issued to protect water quality 
standards for those waters receiving the discharge.  The goal of NPDES permitting is not to determine cost 
neutrality, but to maintain and protect Water Quality Standards

Comment No. 280 Commenter No. 49 Comment Subject LID

Comment Finally, a major portion of the additional cost burden presented by the Tentative Order will ultimately be borne by the 
proponents of land development and redevelopment projects and therefore new owners of property. There is 
significant concern here regarding the potential imposition requirements that will stymie redevelopment, lead to 
limited environmental benefits and possibly even undesirable environmental outcomes, and for which there is 
currently no technical consensus. To illustrate this uncertainty, each recently released municipal stormwater
permit in California applies its own version of hydromodification standards for land development. The North Orange 
County Permittees are now working to craft a model for land development that presumes the application of low 
impact development (LID) best management practices
(BMPs) based upon a prioritized consideration of infiltration, capture and reuse, evapotranspiration, and bio-
retention/bio-filtration, and requires treatment of residual runoff volumes when the application of LID BMPs has been 
determined to be infeasible at site, sub regional, and regional scales. The model will also integrate options for water 
quality credits and provide for alternate compliance approaches including participation in a watershed project and 
contributions to an in-lieu fund. Because it is imperative that the Order eventually adopted by the Board provide 
similar direction for land development as the North County permit, deliver meaningful water quality outcomes, and be 
accepted by the development community, there is now a vital need for a change in direction in this key area of the 
Tentative Order.

Response The Tentative Order's requirements for LID implementation are functionally identical to that in the Santa Ana 
Regional Board's North Orange County MS4 Permit, R8-2009-0030.  The Tentative Order includes the same 
consideration of infiltration, capture and reuse, evapotranspiration, and bio-retention/bio-filtration, and requires 
treatment of residual runoff volumes when the application of LID BMPs has been determined to be technically 
infeasible.  The Tentative Order's LID waiver provisions provide the Copermittees discretion to include regional or 
sub regional treatment of residual runoff volumes as mitigation projects.  The Tentative Order also allows the 
Copermittees the discretion to implement a credit system as part of the waiver program.

Contrary to the Commenter's statement regarding hydromodification requirements being different, the Tentative 
Order's hydromodification requirements are significantly similar to those requirements found in the San Diego MS4 
permit.  The hydromodification requirements allow for specific differences in watersheds.

Page 86 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0006025



Comment No. 281 Commenter No. 49 Comment Subject Legal

Comment A. The Clean Water Act and Federal Regulations are Very Clear as to the Scope of Non-Stormwater Regulation 
Required in an MS4 Permit

Section 402(p)(3)(B)(ii) of the Clean Water Act requires that MS4 permits include a requirement to effectively 
prohibit non-stormwater discharges into the MS4. The federal regulations include two requirements or provisions 
designed to begin implementation of the “effective prohibition.” 55 Fed. Reg. 47989, 48037 (Nov. 16, 1990). The first 
provision requires permittees to perform a screening analysis, intended to provide sufficient information to develop 
priorities for a program to detect and remove illicit discharges.1 Id.; 40 C.F.R. 122.26(d)(1)(iv)(D). The second 
provision requires permittees to develop a recommended site-specific management plan to detect and remove illicit 
discharges (or ensure they are covered by an NPDES permit) and to control improper disposal to MS4s. Id.; 40 
C.F.R. 122.26(d)(2)(B). The federal regulations, thus, focus on two types of non-stormwater discharges:

• Illicit discharges (discharges that are plumbed into the MS4 or that result from leakage of sanitary sewer systems); 
and

• Improper disposal of materials such as used oil and other toxic materials. Id. at 48055.2

Of the second provision to implement the “effective prohibition” standard, the preamble to the federal rule says that 
permittees are required to “detect and remove” or prevent illicit discharges (or ensure they are covered by an 
NPDES permit) and to “control” improper disposal. 55 Fed.
Reg. at 48037.

1. Illicit Discharges

With respect to detecting and removing illicit discharges, the proposed stormwater rule required permittees to have a 
program to prevent all illicit discharges into the MS4. 53 Fed. Reg. 49415, 49472 (December 7, 1988); 40 C.F.R. 
122.26(d)(2)(iv)(B)(1). Commenters on the proposed rule suggested that there was no need to prevent numerous 
categories of commonly occurring discharges that did not pose significant environmental problems. 55 Fed. Reg. at 
48037. U.S. EPA disagreed that the commonly occurring discharges would never pose significant environmental 
problems, but did admit that it was unlikely that Congress intended to require permittees to effectively prohibit 
“seemingly innocent flows that are characteristic of human existence in urban environments and which discharge to 
municipal separate storm sewers.” Id.

As a compromise, U.S. EPA revised the final rule by generally exempting from the illicit discharge prevention 
program the categories of discharges identified by commenters. As stated in the preamble: “the following categories 
of non-storm water discharges or flows [must be
addressed by the program] only where such discharges are identified by the [permittee] as sources of pollutants to 
waters of the United States…”3 55 Fed. Reg. at 48037 [emphasis added]. U.S. EPA summarized the requirement in 
its Guidance Manual for the Preparation of Part 2 of the NPDES Permit Application for Discharges from Municipal 
Separate Storm Sewer Systems, November 1992 (“Part 2 Guidance Manual”):

While EPA does not consider these flows to be innocuous, they are only regulated by the storm water program to the 
extent that they may be identified [by the permittee] as significant sources of pollutants to waters of the United States 
under certain conditions.

Part 2 Guidance Manual at p. 6-33.

Where a permittee identifies a specific discharge, within an otherwise exempt category, that is a source of pollutants 
to waters of the United States, the permittee must address the discharge as part of its illicit discharge program. See 
55 Fed. Reg. at 47995 (discharges identified on a case-by-case basis); Part 2 Guidance Manual at p. 6-33 
(landscape irrigation from a particular site may result in a water quality impact).

2. Improper Disposal
With respect to controlling improper disposal, the preamble provides that permittees’ program is to “assist and 
facilitate in the proper management of used oil and toxic materials.” 55 Fed. Reg. at 48056. The regulation itself 
provides that the program is to include a description of
educational activities, public information activities, and other appropriate activities to facilitate the proper 
management of used oil and toxic materials. 40 C.F.R. 122.26(d)(2)(B)(6). Thus, rather than using a stick to 
mandate that no used oil or other toxic materials ever enter the MS4,
the regulations require that permittees assist and facilitate, through public education, the proper disposal of these 
materials such that they shouldn’t enter the MS4. Improper disposal does not have to be prevented, it has to be 
controlled.
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The Tentative Order ignores much of these clear requirements for regulating non-stormwater through preventing 
illicit discharges and controlling improper disposal. It allows the Regional Board to identify as sources of pollutants 
discharges within otherwise exempt non-stormwater
categories, rather than just permittees as provided by federal law. It deletes three entire categories of exempt non-
stormwater discharges rather than just the specific discharges within those categories that may be a source of 
pollutants. More significantly, it imposes numeric effluent limitations on non-stormwater discharges from the MS4. 
Because none of these requirements or acts are authorized by federal law (and the Regional Board has not 
indicated it is relying on state law), as discussed below in more detail, the County requests that all of them
be removed, revised or undone.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

The Regional Board agrees that federal regulations require the effective prohibition of non-storm water discharges 
into the MS4, as well as require a program to detect and remove illicit discharges.   

The Regional Board, however, does not agree with the comment that there are two types of non-storm water 
discharges (illicit discharges and improper disposal).  The federal regulations define an illicit discharge as any 
discharge to an MS4 that is not composed entirely of storm water except discharges pursuant to an NPDES permit 
and discharges resulting from fire fighting activities (40 CFR 122.26(b)).  The improper disposal of materials into the 
MS4 is/are an activity that results in an illicit discharge, which is prohibited.  Thus, federal requirements also require 
that activities that may result in illicit discharges be controlled through ordinance, order or similar means and not just 
education as the commenter states (Please see response to Comment no. 285).

Please see response to Comment no. 282 regarding categories of exempted discharges.
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Comment No. 282 Commenter No. 49 Comment Subject Legal

Comment B. For Exempt Categories of Non-Stormwater Discharges, Only Where a Permittee Identifies a Specific Discharge 
of Non-Stormwater to the MS4 as a Source of Pollutants to Waters of the U.S. Must the Permittee Prevent the 
Discharge to the MS4

Staff’s response to the County’s May 15, 2009 comment on this issue ignores authority cited by the County, 
misreads other authority, and fundamentally misconstrues the reason U.S. EPA provided exempt categories of non-
stormwater discharges.

The Part 2 Guidance Manual clearly explains, by way of example, that it is only where landscape irrigation runoff 
from a particular site results in a water quality impact that the MS4 permittee must address the discharge, either 
through its management plan or by requiring the discharger to obtain an NPDES permit. See Part 2 Guidance 
Manual at p. 6-33 (quoted in the County’s May 15, 2009 comment letter). Staff’s response to comments does not 
address this authority. Just because runoff from one site is a source of pollutants to waters of the United States 
doesn’t mean that the entire landscape irrigation category loses its exempt status.

Staff does address language in the preamble to the federal regulation, but misreads it. U.S. EPA explains in the 
preamble the idea of exempt categories (or components) of non-stormwater:

[I]n general, municipalities will not be held responsible for prohibiting some specific components of discharges or 
flows listed below through their municipal separate storm sewer system, even though such components may be 
considered non-storm water discharges, unless such discharges are specifically identified on a case-by-case basis 
as needing to be addressed.

55 Fed. Reg. at 47995 (emphasis added). Staff somehow reads this language as providing authority for removing 
entire categories (or components) of non-stormwater discharges from the list of exempt categories of non-
stormwater discharges provided in the federal regulations. The language, however, very clearly refers to 
“discharges” being identified on a case-by-case basis as needing to be addressed (i.e., a source of pollutants). It 
does not refer to “categories” being identified as needing to be addressed.

Moreover, as alluded to above, staff’s position does not make sense. U.S. EPA established the list of exempt non-
stormwater categories because Congress did not intend to require permittees to prohibit commonly occurring, 
“seemingly innocent flows that are characteristic of human existence in urban environments.” 55 Fed. Reg. at 48037. 
Under staff’s position, that is precisely the result. Any time a single discharge from an exempt discharge category is 
identified as a source of pollutants, the entire discharge category would be subject to the “effective prohibition” 
standard, regardless of whether any other discharges from that category presented a problem. This is not what U.S. 
EPA intended.

Finally, the County notes that the Tentative Order is inconsistent with federal law in that it allows the Regional Board 
to identify as sources of pollutants discharges within otherwise exempt non-stormwater categories. As discussed 
above, the federal regulations and guidance are clear that it is the permittees alone that are to identify such 
discharges.

For all of the above reasons, the County requests that the Board restore the three deleted exempt non-stormwater 
discharge categories in Directive B.2 (landscape irrigation, irrigation water, and lawn water) and strike “or the 
Regional Board” from the second line of the first paragraph of Directive B.2.

Response The Regional Board does not agree with the commenter’s assessment that Regional Board staff have ignored and 
misread authority as well as misconstrued the reasoning behind exempted categories.  It is important to note that the 
copermittees have identified the discharge of landscape irrigation runoff as a source and conveyance of pollutants.  
The identification was not for a specific site, but for the discharge category.  It is therefore appropriate to remove the 
category of non-storm water discharge from exempt status under 40 CFR section 122.26(d)(iv)(B).  USEPA’s 
preamble to the federal regulations clearly supports this approach.  Where categories of non-storm water discharges 
have been identified as sources of pollutants, discharges in those categories must be addressed and the status as 
exempt from the effective prohibition requirement in the Clean Water Act is no longer appropriate.
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Comment No. 283 Commenter No. 49 Comment Subject Legal

Comment C. The Proposed Numeric Effluent Limits For Discharges of Non-Stormwater From The MS4 Are Contrary to 
Federal Law and Could Subject Permittees to Mandatory Minimum Penalties

The Tentative Order proposes numeric effluent limitations for non-stormwater dry weather discharges from the MS4. 
In its May 15, 2009 comment letter the County pointed out that the Clean Water Act requires that discharges from 
the MS4 meet the MEP standard, not numeric effluent limitations. The Response to Comments suggests that staff 
fundamentally misconstrues the authority provided by federal law to regulate MS4s.

1. The Relevant Clean Water Act Provision and Federal Regulations Regulate Discharges From MS4s

In response to Comment No. 39, staff begins their analysis by stating that section 402(p) of the Clean Water Act 
“regulates the discharge of storm water from a point source.”  This is not entirely accurate.  Section 402(p) does 
regulate discharges of stormwater from a point source (e.g., the MS4), but it also regulates discharges of non-
stormwater from the MS4.  More accurately stated, section 402(p)(3)(B) regulates the discharge of pollutants from 
the MS4.  In the clearest language possible, the relevant section provides in pertinent part:

Permits for discharges from [MS4s] . . . shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable [MEP]. . .

33 U.S.C. 1342(p)(3)(B)(iii).

Staff assert that, because section 402(p)(3)(B)(ii) requires permittees to effectively prohibit nonstormwater 
discharges into the MS4, the MEP standard in section 402(p)(3)(B)(iii) must apply only to discharges of stormwater. 
In essence, staff would re-write the Clean Water Act to provide:

Permits for discharges from [MS4s] . . . shall require controls to reduce the discharge of pollutants in stormwater to 
the maximum extent practicable . . .

That of course is not what the Clean Water Act says. If Congress had intended to apply the MEP standard only to 
stormwater discharges from the MS4, as suggested above, it would have been very easy to do. Congress, however, 
chose to apply the MEP standard to the discharge of pollutants from the MS4, regardless of the source.  That makes 
sense in that it is pollutants, not stormwater or non-stormwater, that impacts receiving water quality.

This is consistent with Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999).  There, in discussing the two 
different standards applicable to industrial dischargers and municipal dischargers, the Court consistently tracked the 
language from the Clean Water Act, referring to “industrial storm-water discharges” and “municipal storm-sewer 
discharges.” See 191 F.3d at 1164-65 (emphasis added).  The Court did not refer to the standard as applying to 
stormwater discharges or non-stormwater discharges. The Court, of course, held that “Congress did not require 
municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311(b)(1)(C) [e.g., water quality standards].”

Response Please see Regional Board Counsel Memorandum dated November 05, 2009. Noncompliance with numeric effluent 
limits for discharges of non-storm water from the MS4 that are subject to the effective prohibition requirement in 
Clean Water Act section 402(p)(3)(B)(ii) results in both a violation of the limitation and triggers the requirement to 
achieve one of three outcomes.  The Regional Board disagrees with the Commenter’s interpretation that the Clean 
Water Act requires discharges of unauthorized non-storm water to meet only the more relaxed MEP standard when 
in fact these discharges of non-storm water are required to be effectively prohibited in the first instance.
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Comment No. 284 Commenter No. 49 Comment Subject Legal

Comment 2. All Discharges From the MS4 are Subject to the MEP Standard

Staff assert, in their response to comments and in Finding C.14 that non-stormwater discharges from the MS4 are 
not subject to the MEP standard. An examination of the federal regulations and preamble indicates otherwise.

The focus of the Clean Water Act and the federal regulations is on a management program or programs. Under the 
federal regulations, the overall goal of the management program is to include a comprehensive planning process to 
reduce the discharge of pollutants to the MEP. 40 C.F.R. 122.26(d)(2)(iv). One of the elements of the management 
program is the illicit discharge prevention program. 40 C.F.R. 122.26(d)(iv)(B)(1). Thus, the prevention of illicit 
discharges into the MS4 is intended to help achieve the overall MEP standard for discharges from the MS4.  This is 
confirmed by the preamble to the federal regulations where U.S. EPA discusses the required elements of the 
management plans or programs. According to U.S. EPA:

[Permittees are required] to develop management programs for four types of pollutant sources which discharge to 
large and medium municipal storm sewer systems. Discharges from large and medium municipal storm sewer 
systems are usually expected to be composed primarily of: (1) Runoff from commercial and residential areas; (2) 
storm water runoff from industrial areas; (3) runoff from construction sites; and (4) non-storm water discharges. Part 
2 of the permit application has been designed to allow [permittees] the opportunity to propose MEP control 
measures for each of these components of the discharge.

55 Fed. Reg. at 48052 (emphasis added). See also 55 Fed. Reg. at 48045 (“Part 2 of the proposed permit 
application [which includes the illicit discharge prevention requirement] is designed to . . . provide municipalities with 
the opportunity of proposing a comprehensive program of structural and non-structural control measures that will 
control the discharge of pollutants, to the maximum extent practicable, from municipal storm sewers.”) (Emphasis 
added.)

Thus, just as the discharge of non-stormwater into the MS4 is subject to the “effective prohibition” standard, the 
discharge of pollutants in non-stormwater from the MS4 is subject to the MEP standard.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.
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Comment No. 285 Commenter No. 49 Comment Subject Legal

Comment 3. No “Narrative Prohibition” or “Zero Discharge” Requirement

In their Response to Comments, staff then go on to assert that the effective prohibition standard applicable to 
discharges of non-stormwater to the MS4 is, in effect a “narrative prohibition” of discharges of non-stormwater from 
the MS4; i.e., a “zero discharge” requirement.  In support, staff assert that non-stormwater discharges are defined as 
“illicit discharges.” This, again, is inaccurate.

First, as discussed above, “non-stormwater discharges” are not defined in federal law. As made clear in the 
preamble to the federal regulations, U.S. EPA intended to implement the “effective prohibition” mandate of the Clean 
Water Act by focusing on two types of non-stormwater discharges -- illicit discharges and improper disposal.  While 
non-exempt categories of illicit discharges must be prevented from entering the MS4, improper disposal needs only 
be controlled, not prevented.  Moreover, it is to be controlled not through direct enforcement or some “stick” 
approach, but rather through public education.  In other words, U.S. EPA acknowledged and accepted that some 
non-stormwater likely would enter the MS4.  There is not a “narrative prohibition” or “zero discharge” requirement on 
non-stormwater discharges from the MS4. This doesn’t present significant risk to water quality, however, because all 
pollutants discharged from the MS4 must be controlled or reduced to the maximum extent practicable.

Second, as noted, U.S. EPA’s approach to regulating non-stormwater arises from trying to implement the Clean 
Water Act’s “effective prohibition” standard. Congress did not say that non-stormwater discharges into the MS4 had 
to be “absolutely prohibited” or “completely prohibited” or even just “prohibited.” Congress said that non-stormwater 
discharges into the MS4 had to be “effectively prohibited.” As indicated by U.S. EPA’s regulations, something may 
be effectively prohibited even when some of it is allowed. Effectively prohibiting the discharge of non-stormwater into 
the MS4 suggests that some non-stormwater may still enter the MS4.  Thus, there is no “zero discharge” 
requirement on discharges of non-stormwater from the MS4.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009 regarding the definition of non-storm 
water and non-storm water regulation.

The Regional Board maintains that the federal language is clear: that the term "illicit discharge” is used to describe 
any discharge to (and thus through and from) a municipal separate storm sewer system that is not composed 
entirely of storm water and that is not covered by an NPDES permit. Such illicit discharges are not authorized under 
the Clean Water Act.

The Regional Board also disagrees with the comment regarding improper disposal.  The federal regulations are 
clear under 40 CFR 122.26(d)(2)(i), which require Copermittees to:
"Control through ordinance, order or similar means, the discharge to a municipal separate storm sewer of spills, 
dumping or disposal of materials other than storm water."  The Regional Board is concerned with the commenter's 
assertion that only education, and not enforcement, is required for improper disposal activities.    

The Regional Board maintains that USEPA’s preamble to the final storm water regulations (Please see Comment  
no. 39  in the July 1, 2009, Response to Comments IV)  is quite clear in the "effective prohibition" of non-storm water 
discharges:
"Ultimately, such non-storm water discharges through a municipal separate storm sewer must either be removed 
from the system or become subject to an NPDES permit."  

The Regional Board does not agree with the interpretation by the commenter of the word "effective."  “Effectively” 
prohibit means to accomplish the result of prohibiting, whether using the tool of imposing a “prohibition” or some 
other means.  Considered together with the discussion in the federal regulations and USEPA’s preamble thereto, 
effectively prohibit does not imply that some level of unpermitted (non-storm water discharges that are not permitted 
either by a separate NPDES permit or excepted under 40 C.F.R. 122.26(d)(2)(iv)(B)) non-storm discharges is 
acceptable.  “Effectively" prohibit requires the control of activities and accidents that can result in an illicit discharge 
to the MS4.  The federal regulations require the prohibition of illicit discharges to the MS4 by the Copermittees and 
require Copermittees control spills, dumping or improper disposal (via ordinance, order or similar means).  These 
are activities that may occur despite the legal implementation of an illicit discharge prohibition, and they may occur 
by accident.  This in no way, as the commenter suggests, condones the introduction of illicit discharges into and 
from the MS4, or subjects non-storm water flows to the MEP standard.
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Comment No. 286 Commenter No. 49 Comment Subject Legal

Comment 4. BMPs versus NELs

Next staff appear to suggest that, because permittees’ efforts at addressing non-stormwater discharges into the 
MS4 have not been successful, under 40 C.F.R. 122.44(k) and 122.44(d)(1), the Board can impose numeric effluent 
limits on discharges from the MS4. Once again staff is mistaken.

Section 122.44(k) simply provides that NPDES permits shall include BMPs (when applicable) under certain 
circumstances. The regulation does not govern when NELs must be included in an NPDES permit. Staff 
characterize permittees’ efforts to address non-stormwater discharges into the MS4 as BMPs and then, because 
staff assert the BMPs are not working, suggest section 122.44(d)(1) allows the Board to impose numeric effluent 
limits on the discharge of nonstormwater from the MS4. To the extent section 122.44(d)(1) is applicable, it does not 
require numeric effluent limitations. It simply provides the method for determining when effluent limitations 
generally -- not necessarily a numeric limit -- are required to achieve water quality standards.

Because nothing in sections 122.44(k) or 122.44(d)(1) require numeric effluent limitations on the discharge of non-
stormwater from the MS4, staff’s reliance on these two sections is misplaced.

Response Please see Comment no. 307 by USEPA  in the July 1, 2009, Response to Comments IV.

Please also see Comment no. 39 in the July 1, 2009, Response to Comments IV.

Page 93 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0006032



Comment No. 287 Commenter No. 49 Comment Subject Legal

Comment 5. State Board Order WQ 2009-0008

In the August 12, 2009 Fact Sheet/Technical Report, staff place reliance on the State Board’s recent Los Angeles 
County TMDL decision (WQ 2009-0008 [LA County TMDL Order]) to support the notion that the Clean Water Act 
requires (or at least authorizes) NELs for discharges of non-stormwater from the MS4. Such reliance is misplaced.

The issue in the LA County TMDL Order was not whether the Regional Board could impose NELs on discharges of 
non-stormwater from the MS4. The issue addressed in the order was the implementation of dry weather wasteload 
allocations (WLAs) in the LA County MS4 permit.  The relevant TMDL established a bacteria WLA for summer dry 
weather of zero days of exceedance of the bacteria water quality standards. The TMDL included a WLA for MS4s.

The Los Angeles Regional Board amended the LA County MS4 permit to implement the summer dry weather 
bacteria WLA. As amended, the permit provided, as a receiving water limitation, that during summer dry weather 
“there shall be no discharges of bacteria from MS4s into the Santa Monica Bay that cause or contribute to 
exceedances in the Wave Wash, of the applicable bacteria objectives.” The amendment also included 
corresponding discharge prohibition language. Los Angeles County argued that the receiving water limitation and 
discharge prohibition were improper numeric effluent limits and that, therefore, the permit amendment should be 
remanded.

The State Board disagreed. Interpreting summer dry weather as applying only to nonstormwater flows the Board 
found the authority cited to by LA County as inapposite. The State Board found, generalizing federal law, an 
overarching principle that “[f]ederal law requires municipal storm water permit limitations to be consistent with 
applicable wasteload allocations.”

Order WQ 2009-0008 at p. 9. Finding the permit amendment to be consistent with the dry weather bacteria WLA 
and with other federal and state requirements, the Board upheld the amendment.

Significantly for purposes of the Tentative Order, the Board held that the permit amendment did not impose NELs as 
asserted by LA County, but rather receiving water limitations. 

The contested provisions are receiving water limitations, not numeric effluent limitations. The contested provisions 
do not impose a numeric limitation measured at a point source outfall.  Instead, compliance with the limitation is 
measured in the receiving water, and more specifically, at the “wave wash” for the individual beaches.

Order WQ 2009-0008 at p. 10.

By comparison, the NELs at issue here are to be measured at a point source outfall -- “at the end-of-pipe prior to 
discharge into the receiving water.” Tentative Order, Directive C.4 (emphasis added). Thus, because the LA County 
order pertains to implementing a TMDL through receiving water limitations, it provides no support for staff’s 
assertion that NELs are appropriate (or required) for non-stormwater discharges from the MS4.

Because NELs are not required by federal law, the County requests that Directive C be removed from the Tentative 
Order.

Response The Regional Board disagrees with the commenter's assertion that State Board Order 2009-0008 does not support 
directives within the Tentative Order.  The Regional Board is not saying the numeric effluent limitations for non-storm 
water discharges are specifically authorized by State Water Board Order WQ 2009-0008, but the Order does not 
foreclose the possibility and separate federal authority exists to establish the requirement.  

Please see Regional Board Counsel Memorandum dated November 05, 2009.
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Comment No. 288 Commenter No. 49 Comment Subject Legal

Comment 6. NELs, SALs and MMPs

The Tentative Order includes both NELs for the discharge of non-stormwater and stormwater action levels (SALs) 
for the discharge of stormwater. Both require that permittees monitor discharges from the MS4. To the extent 
exceedances of either the NELs or SALs are detected, permittees have to investigate and address the probable 
cause of the exceedance. An exceedance of either an NEL or an SAL is not a violation of the permit per se.

With respect to the NELs in Directive C, the Tentative Order explicitly provides that compliance requires that an 
exceedance of an NEL must result in investigation of the source of the exceedance and a determination that the 
source is natural in origin, an illicit discharge, or a discharge from an exempt category of non-stormwater discharge.  
Depending on the source, appropriate action is required. Similarly an exceedance of a SAL requires that permittees 
to reevaluate and augment their stormwater control measures.

Notwithstanding that an NEL exceedance is not a permit violation and compliance with the NELs requires 
investigation and appropriate action, an exceedance of an NEL may still subject permittees to mandatory minimum 
penalties (MMPs) under section 13385 of the Water Code.  The Tentative Order acknowledges this possibility in 
footnote 12 where it provides that permittees may not be subject to MMPs if they can show that an exceedance was 
caused by an intentional act of a third party.

Because there is little if any substantive difference between the NEL and SAL requirements, there is no reason for 
the difference in terminology. The County submits that, to the extent the final Order will include provisions similar to 
those currently provided in Directive C (and as discussed above the County strongly believes it should not), they 
should be re-characterized as non-stormwater action levels.

Response Please see Comment no. 82 in the July 1, 2009, Response to Comments IV.

The Regional Board disagrees with the deduction that there is little substantial difference between the NEL and SAL 
requirements and that NELs should be action levels.  For non-storm water discharges,  NELs are included pursuant 
to NPDES permitting requirements under 40 CFR 122.44, which requires a permit to contain effluent limitations 
when a discharge causes, has the reasonable potential to cause, or contributes to an exceedance of water quality 
criteria for a pollutant.  Regardless of investigative outcome, an exceedance of a numeric effluent limitation may be 
considered a violation.

Conversely, the exceedance of a SAL is not a violation.  A SAL exceedance may only be considered a violation if the 
SAL exceedance is not utilized as part of the iterative process to the MEP standard.
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Comment No. 289 Commenter No. 49 Comment Subject unfunded mandate

Comment C. Because NELs Are Not Required By Federal Law, To The Extent The Board Has Authority to Impose Them, The 
NELs Must Be Authorized by State Law and the Board Must Comply With All State Law Requirements

Neither the Clean Water Act nor the federal regulations require NELs in MS4 permits. Staff’s prior “tentative draft 
update” of the Tentative Order conceded this significant point: “Compliance with numeric limits does not constitute 
compliance with CWA requirements which require nonstorm water discharges into the MS4 to be effectively 
prohibited. . . “ June 18, 2009 Draft Updates (Tentative) at p. 9 of 56.

To the extent the Board has discretion under the Clean Water Act to impose NELs (see Defenders of Wildlife, 
supra), the California Supreme Court has made it clear that the Board must comply with state law requirements. See 
City of Burbank v. State Water Resources Control Board, 35 Cal.4th 613 (2005). These state law requirements 
include considering the water quality that could reasonably be achieved by the NEL requirement, and economic 
considerations. See Water Code sections 13263(a) and 13241. Moreover, because the NEL requirement is not 
mandated by federal law, it would constitute an impermissible unfunded state mandate (unless the State proposes to 
fund the costs of implementing the program). See, e.g., County of Los Angeles v. Commission on State Mandates 
(2007) 150 Cal.App.4th 898.

For all of the above reasons, the County requests that the Board revise the Tentative Order consistent with and 
pursuant to federal and state law.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The commenter misinterprets and misapplies the statement "Compliance with numeric limits does not 
constitute compliance with CWA requirements which require nonstorm water discharges into the MS4 to be 
effectively prohibited."  This statement does not imply that NELs in MS4 permits are beyond the scope of the federal 
regulations.  Rather, this statement points out that in effect, the Clean Water Act prohibits all non-storm water 
discharges regardless if those discharges comply with numeric effluent limits.  Furthermore, the Clean Water Act 
and federal regulations do not prohibit the use of numeric effluent limitations for storm water or non-storm water 
discharges as evidenced by the many NPDES permits that have NELs for storm water discharges and non-storm 
water discharges.  Please see the Fact Sheet and Response to Comment no. 320 for more discussion on NELs.

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3 in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000 
and the consideration of balancing factors has been extensively considered in previous response to comments.  

Please see the Fact Sheet; July 6, 2007, Response to Comments I, Response No. 5; December 12, 2007, 
Response to Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  In summary, the State's water quality protection requirements within the Tentative Order are authorized by 
Federal Law, and are not unfunded mandates.  No changes have been made in response to this comment.
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Comment No. 290 Commenter No. 49 Comment Subject Legal

Comment II. Compliance With the Wasteload Allocations in The Tentative Order Should be Subject to the Iterative BMP 
Process

Finding E.11 provides that the Tentative Order incorporates only those MS4 WLAs developed in TMDLs that have 
been adopted by the Regional Board and approved by the State Board, OAL, and U.S. EPA. However, federal law 
does not require that MS4 permits incorporate WLAs as numeric limits. Nowhere in the Clean Water Act, or the 
federal stormwater or TMDL regulations, does it say that MS4 permits shall incorporate TMDLs/WLAs. The federal 
regulations do say that, when developing water quality-based effluent limits (“WQBELs”) under 40 C.F.R. 122.44(d), 
the permitting authority must ensure that effluent limits developed to protect a narrative water quality criteria, a 
numeric water quality criteria, or both, “are consistent with the assumptions and requirements of any available 
wasteload allocation for the discharge prepared by the State and approved by EPA pursuant to 40 CFR 130.7” 40 
C.F.R. 122.44(d)(1)(vii)(B) (emphasis added).

This section itself does not apply to all NPDES permits. Section 122.44(d) applies only when an NPDES permit must 
include provisions to achieve water quality standards established under section 303 of the Clean Water Act (33 
U.S.C. 1311).  As discussed above, the Ninth Circuit in
Defenders of Wildlife has held that MS4 permits do not have to strictly comply with water quality standards under 
section 303.12.  Thus, section 122.44(d) does not necessarily apply to MS4 permits.

Even if it is applicable, section 122.44(d)(1)(vii)(B) simply says that WQBELs in the permit must be “consistent with 
the assumptions and requirements” of the WLA. The permit does not have to incorporate the WLA as a numeric 
effluent limitation. U.S. EPA has indicated that an iterative BMP approach is appropriate for incorporating WQBELs 
in MS4 permits; numeric WQBELs are not required. 61 Fed. Reg. 43761 (Aug. 26, 1996) (U.S. EPA’s “Interim 
Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water Permits”).

The County appreciates that Directive I of the Tentative Order provides that permittees are to achieve the interim 
and final WLAs through implementation of BMPs. To be consistent with U.S. EPA’s guidance, this section should be 
revised to clarify that any exceedances of the
WLAs will be addressed through the iterative BMP approach.  As receiving water limitations, this would also be 
consistent with the required language of State Board Order WQ 99-05.

Response Please note the the Tentative Order is an NPDES permit for non-storm water and storm water discharges from the 
MS4.  Please see Regional Board Counsel Memorandum dated November 05, 2009 for discussion of non-storm 
water discharges from the MS4.  40 CFR 122.44 establishes limitations, standards and other permit conditions for 
NPDES permits.  The Regional Board does not agree that federal regulations under 40 CFR 122.44, specifically 
122.44(d) do not apply to NPDES permits for MS4s.

None of the sections cited by the commenter prevent the Regional Board from directly incorporating the Numeric 
Targets and Waste Load Allocations into the Tentative Order.  Once these numeric allocations and targets are met, 
the Water Quality Standards of Baby Beach should no longer be negatively impacted by bacterial indicators.
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Comment No. 291 Commenter No. 49 Comment Subject Legal

Comment Any Water Quality Benefits Achieved From the Retrofitting Requirement Will Be Significantly Outweighed by The 
Costs

The Tentative Order would require permittees to develop and implement a retrofitting program for existing 
development. While the County agrees that retrofitting existing development could have beneficial water quality 
impacts, the program required by the Tentative Order would be very expensive to develop and implement with very 
little if any water quality improvement to show for the effort. Moreover, the program is not authorized or required by 
federal law.

Permittees would be required to identify existing development candidates, evaluate and rank the candidate sites to 
prioritize them for retrofitting, cooperate with landowners of priority sites and encourage them to retrofit their 
properties, and track and inspect all sites that do complete retrofitting. Where constraints at a candidate site 
preclude retrofitting, permittees may propose regional mitigation projects. The weak link of this program is that 
permittees cannot force private landowners to retrofit their properties. So after all the expense of developing this 
program, there may be nothing gained from it.

Because permittees cannot necessarily force private landowners to retrofit their developments, U.S. EPA recognized 
that MS4 regulation would largely be limited to undeveloped sites (and sites being developed/redeveloped). 
“[O]pportunities for implementing [structural control]
measures may be limited in previously developed areas.” 55 Fed. Reg. at 48054. “The unavailability of land in highly 
developed areas often makes the use of structural controls infeasible for modifying many existing systems.” Id. at 
48055. As a result, none of the five required components to reduce pollutants in runoff from commercial and 
residential areas include a retrofitting requirement. Id. at 48054-55.

Because the retrofitting requirement as proposed in the Tentative Order would exceed the requirements of the Clean 
Water Act, the Board can impose the requirement, if at all, only after it has considered certain factors, including 
economic considerations and the water quality
condition that could reasonably be achieved by the requirement. See Water Code sections 13263(a) and 13241; City 
of Burbank, supra, 35 Cal.4th 613. In addition, unless funded by the State, the retrofitting requirement could be 
considered to be an impermissible unfunded state mandate. See, e.g., County of Los Angeles v. Commission on 
State Mandates, supra, 150 Cal.App.4th 898.

The County therefore requests that the retrofitting requirement be significantly revised or deleted from the Tentative 
Order.

Response The comment regarding retrofitting was considered in the previous response to comments.  Please see the Fact 
Sheet discussion on retrofitting; and the July 1, 2009, Response to Comments IV, Response Nos. 46, 136, 161, and 
162. 

In summary, the Tentative Order’s requirements for retrofitting existing development is practicable for a municipality 
through a systematic evaluation, prioritization and implementation plan focused on impaired water bodies, pollutants 
of concern, areas of downstream hydromodification, feasibility and effective communication and cooperation with 
private property owners.  The Tentative Order’s requirement realized the legal limitations that the Copermittees have 
in requiring retrofitting on privately held land.  Therefore, the Tentative Order requires the Copermittees to cooperate 
with private landowners in implementing retrofitting opportunities.   Please note that prioritization ranking is to include 
review of a project’s feasibility [see Directive F.3.d(2)(a)].  The presence of reluctant property owners would 
necessarily decrease a retrofitting project’s feasibility.

Retrofitting is authorized by federal law.  The Clean Water Act in section 402(p)(3)(B)(iii) states "Permits for 
discharges from municipal storm sewers shall require controls to reduce the discharge of pollutants [in storm water] 
to the maximum extent practicable, including management practices, control techniques and system, design and 
engineering methods, and such other provisions as the Administrator or the State determines appropriate for the 
control of such pollutants." Retrofitting existing development is an appropriate management practice and control 
technique that includes design and engineering methods.  Because the Regional Board has determined that the 
requirement is necessary to meet the MEP standard, the requirement does not exceed federal law and tax monies 
are not required to pay for implementation of the requirement.  As such, the requirement is not an unfunded 
mandate subject to reimbursement by the state.  See also general discussion in Regional Board counsel legal 
memorandum dated November 5, 2009.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000 
and the consideration of balancing factors has been extensively considered in previous response to comments.  
Please see the Fact Sheet; July 6, 2007, Response to Comments I, Response No. 5; December 12, 2007, 
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Response to Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  No changes have been made in response to this comment.  To date, the Regional Board has not received 
any specific economic evaluations regarding the retrofitting requirement; but rather, has received non-specific broad 
comments on the cost of retrofitting such as " ...the program required by the Tentative Order would be very 
expensive to develop and implement …" without any economic analysis.

Comment No. 292 Commenter No. 49 Comment Subject Legal

Comment IV. Permittees Should be Provided Flexibility in Implementing Any Low Impact Development And/Or 
Hydromodification Management Plan Requirements

The County agrees that the concepts of Low Impact Development and reducing hydromodification may be effective 
tools in controlling the discharge of pollutants from the MS4.  However, the County objects to the LID and 
hydromodification management plan (HMP) requirements in the Tentative Order because they go beyond the 
requirements of federal law and violate state law requirements.

Because nothing in the Clean Water Act or federal regulations requires that MS4 permits include LID or HMP 
requirements, as noted above, the Board can impose the requirements, if at all, only after it has considered certain 
factors, including economic considerations and the water quality condition that could reasonably be achieved by the 
requirement. See Water Code sections 13263(a) and 13241; City of Burbank, supra, 35 Cal.4th 613. In addition, 
unless funded by the State, these programs could be considered to be impermissible unfunded state mandates. 
See, e.g., County of Los Angeles v. Commission on State Mandates, supra, 150 Cal.App.4th 898.

In addition, because the Board can require that permittees meet the MEP standard but cannot prescribe the manner 
in which they do so, the LID/HMP requirements violate Water Code section 13360(a).

Response Federal law mandates that permits issued to MS4s require management practices that will result in reducing 
pollutants to the maximum extent practicable.  The state is required, by law, to select the BMPs. (See NRDC v. 
USEPA (9th Cir. 1992) 966 F.2d 1292; Environmental Defense Center v. USEPA  (9th Cir. 2002) 344 F.3d 832, 855; 
Rancho Cucamonga v. Regional Water Quality Control Bd., Santa Ana Region (2006) 135 Cal.App.4th 1377, 1389.)  
The Tentative Order's requirements for Low Impact Development and hydromodification controls do not go beyond 
federal law; but are authorized by federal law.  Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(A)(2) provides 
that Copermittees develop and implement a management program which is to include “A description of planning 
procedures including a comprehensive master plan to develop, implement and enforce controls to reduce the 
discharge of pollutants from municipal separate storm sewers which receive discharges from areas of new 
development and significant redevelopment. Such plans shall address controls to reduce pollutants in discharges 
from municipal separate storm sewers after construction is completed.”  The exercise of some discretion in 
implementing the federal program does not mean that a provision exceeds federal law.  See also general discussion 
of unfunded state mandates in Regional Board Counsel legal memorandum dated November 5, 2009.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000 
and the consideration of balancing factors has been extensively considered in previous response to comments.  
Please see the Fact Sheet; July 6, 2007, Response to Comments I, Response No. 5; December 12, 2007, 
Response to Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered it in developing elements of 
the Tentative Order, but the Regional Board is not required to conduct a cost-benefit analysis.  No changes have 
been made in response to this comment.
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Comment No. 293 Commenter No. 49 Comment Subject Legal

Comment V. Stormwater Action Levels May Be a Useful Tool But Permittees Should Benefit From Their Use

The County appreciates the revisions that have been made to the Stormwater Action Levels (SALs) section of the 
Tentative Order. While we do not necessarily agree that the SAL provision, as currently crafted, is appropriate, we 
do agree that the concept of action levels may be a useful tool in addressing water quality impacts from the 
discharge of pollutants from the MS4. However, just as an exceedance of a SAL may give rise to a presumption that 
permittees are not meeting the MEP standard, to the extent permittees are meeting the SALs, there should be a 
presumption that they are meeting the MEP standard. That presumption would be lost if permittees do not 
implement other required elements of the permit.

The County suggests that Directive D.3. be revised accordingly.

Response The exceedance of a Stormwater Action Levels (SALs) does not result in a direct presumption that MEP is not being 
met.  In fact, the exceedance of a SAL is to be used in the iterative process to meet the MEP standard.  Continued 
exceedances of a SAL without consideration in the iterative procees may result in MEP not being met and 
enforcement from the Regional Board.

If a specific outfall sampled does not exceed a SAL, then that information should be utilized by the Copermittees to 
indicate that the particular area draining the discharge point is not a "bad actor" discharge point and should be 
considered a lower priority for additional and/or better-tailored BMPs.  It does not create a presumption that MEP is 
being met for the permit.

Comment No. 294 Commenter No. 49 Comment Subject Legal

Comment I. Findings
Finding D.3.c. -- Urban Streams

The County has previously objected to the Board’s characterization of urban streams as part of MS4.  We point out 
now that, in addition to all of the other reasons why urban streams should not necessarily be considered to be part of 
the MS4, U.S. EPA has explicitly rejected this characterization. In the preamble to its proposed stormwater rule U.S. 
EPA states: “The Agency also wants to clarify that streams, wetlands and other water bodies that are waters of the 
United States are not storm sewers for the purpose of this rule.” 55 Fed. Reg. 49415, 49442 (December 7, 1988).

Response Similar comments regarding urban streams being part of the MS4 have been considered in previous response to 
comments.  Please see the Fact Sheet; December 12, 2007, Response to Comments II, Response No. 13; and July 
6, 2007, Response to Comments I, Response No. 3.  

In summary, an MS4 is defined in the federal regulations as a conveyance or system of conveyances owned or 
operated by a Copermittee, and designed or used for collecting or conveying runoff.  Therefore, the Regional Board 
considers natural drainages that are used by the Copermittees as conveyances of runoff, as both part of the MS4 
and as receiving waters.  No changes have been made in response to this comment.  Although such language may 
have been in the proposal for the stormwater rule, such a distinction did not appear in the final rule.  In addition, this 
finding appeared in the previous Tentative Order, R9-2002-0001, and did not receive comment from USEPA.

Comment No. 295 Commenter No. 49 Comment Subject Legal

Comment II. Directives
Directive A.3.b -- Prohibitions and Receiving Water Limitations

As noted in the County’s May 15, 2009 comments, Finding A.3 says the permit is consistent with the State Board’s 
precedential Order 99-05. However, the language in Directive A.3.b (which requires permittees to continue the 
iterative process unless directed otherwise by the Executive Officer) is not consistent with Order 99-05 (which says 
permittees do not have to repeat the process unless directed otherwise by the E.O.). Accordingly, Section A.3.b 
should be revised consistent with State Board Order 99-05.

In their Response to Comments and June 18, 2009 errata, staff addressed this issue (albeit inadequately). The 
current draft of the Tentative Order does not address the concern at all.

Response Section A.3.b is consistent with State Board Order 99-05.  The State Board Order does not specify the manner in 
which the Executive Officer directs that the process be repeated.
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Comment No. 296 Commenter No. 49 Comment Subject Legal

Comment Directive E.1 -- Legal Authority

This provision includes a statement that nothing in the permit “shall authorize a Co-Permittee or other discharger 
regulated under the terms of the order to divert, store or otherwise impound water if such action is reasonably 
anticipated to harm downstream water right holders in the exercise of their water rights.”  As noted in our technical 
comments (Attachment B), this statement points out the conflict that the permit’s LID provisions have with common 
water rights law.  Directive F.1.d(4)(d)(i) would require permittees to retain onsite all stormwater runoff.  However, as 
apparently acknowledged by Directive E.1, this could harm the rights of downstream water rights holders.

To resolve this conflict, the County suggests simply changing “authorize” to “require” in the above quoted language 
in Directive E.1.

Response LID is a site-specific practice.  As such, the Tentative Order is not saying that LID practices in all cases harm 
downstream water rights.  For the vast majority of Orange County watersheds, there is not a downstream water right 
holder.  In the small areas where there is a downstream water rights holder, it is not assured that implementing LID 
practices would cause a harm to their water right.  In addition, LID practices are required to capture only up to the 
design storm (0.7-0.8 inches of rainfall in 24 hours).  Storms with rainfall above the design storm would not be 
captured and potentially flow to downstream water right holders.  Furthermore, capture of the 85th percentile 
ensures that downstream water right holders receive water of a higher quality.  Demonstrated impacts to 
downstream water rights should be considered as part of the Copermittees LID Waiver Program.

Comment No. 297 Commenter No. 49 Comment Subject Legal

Comment Directive F -- JRMP

Throughout this section of the Tentative Order, permittees are required to develop and implement programs meeting 
designated elements “and” to reduce discharges to the MEP standard, prevent discharges from causing or 
contributing to impairments, prevent illicit discharges, etc. See, e.g., Directive F.1, Directive F.1.d, Directive F.3.a, 
Directive F.3.b, Directive F.3.c. The County previously pointed out, in the context of the retrofitting requirement 
(Directive F.3.d), that the requirement should be for permittees to develop and implement a program that meets the 
required elements. The goal of the program should be to meet the MEP standard, prevent illicit discharges, etc. 
Otherwise, permittees could meet the required elements of a program, but still face charges that they have not met 
MEP, etc.

Staff revised the retrofitting provision to clarify that permittees must meet the elements of the retrofitting program 
and that the goal of the program is to meet the MEP standard, etc. The County requests that the rest of Directive F 
be similarly clarified.

Response The inclusion of the language in the cited sections is appropriate to ensure the Copermittee's focus on improving 
water quality and not simply superficially complying with the requirements.  As such, the requirements in the sections 
prescribe the elements needed in the Copermittee's program to fulfill the goals of directive.

Comment No. 298 Commenter No. 49 Comment Subject Legal

Comment Directive F.1.d(6) -- Treatment Control BMP Requirements

This Directive appears to be a vestige from the current permit, when the consensus was that treatment control 
BMPs (not LID BMPs) were the best practicable means of meeting the MEP standard. The Tentative Order now 
requires that LID BMPs be implemented at all priority development projects (PDPs). However, it still also requires 
that treatment control BMPs be implemented at all PDPs. It attempts to reconcile these to inconsistent requirements 
by providing, in footnote 16, that certain LID BMPs are considered treatment control BMPs.  However, it is not clear 
that LID BMPs can meet all of the elements required for treatment control BMPs. The County would ask that these 
two requirements be carefully reconciled before adoption.

Response Comment noted.  The Regional Board has added clarifying language to the Tentative Order to reconcile these 
requirements.
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Comment No. 299 Commenter No. 49 Comment Subject Legal

Comment Directives F.2.d(c) and F.2.e(c) -- BMP Implementation and Inspection of Construction Sites

The County would ask that “exceptional threat to water quality” in Directive F.2.d(c) and “significant threat to water 
quality” in Directive F.2.e(c) be reconciled.

Response The Regional Board finds that those construction sites under F.2.d.c that qualify are indeed exceptional, and that the 
risk is more than significant.  For example, a construction site tributary to a 303(d) listed waterbody impaired for 
sediment arguably poses an exceptional risk to that waterbody.

Comment No. 300 Commenter No. 49 Comment Subject NEL

Comment Non-Stormwater Numeric Effluent Limits (NELs) – The County’s concerns with the imposition of non-stormwater 
NELs have been presented to your staff.  However, the Tentative Order continues to make the case that the non-
stormwater discharges are not subject to the maximum extent practicable standard and, therefore, subject to water 
quality based effluent limits.  The application of the MEP standard to discharges from municipal storm drain systems 
is a fundamental tenet of the stormwater mandate and County strongly disagrees with the inclusion of NELs for a 
number of technical and legal reasons.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Comment No. 301 Commenter No. 49 Comment Subject LID

Comment Development Planning Component – Low Impact Development (LID), has become the defining issue of permit 
renewal for municipal stormwater programs in California. Reflective of the significance of this issue was the creation 
by the Santa Ana Regional Board of a stakeholder group to assist specifically with creating land development 
requirements for its municipal permit. As a result of the many stakeholder meetings and discussion at the adoption 
hearing, a framework was created for land development that is technically robust and is broadly supported. It is 
absolutely vital for Orange County that the land development standards for water quality protection be uniform on a 
countywide basis. Consequently, the County is providing revised language that would effect a cogent alignment of 
the land development requirements in the two permits.

Response Comment noted.  The Tentative Order's requirements for LID implementation are functionally identical to that in the 
Santa Ana Regional Board's North Orange County MS4 Permit, R8-2009-0030.  The Tentative Order includes the 
same consideration of infiltration, capture and reuse, evapotranspiration, and bio-retention/bio-filtration, and requires 
treatment of residual runoff volumes when the application of LID BMPs has been determined to be technically 
infeasible.  The Tentative Order's LID waiver provisions provide the Copermittees discretion to include regional or 
sub regional treatment of residual runoff volumes as mitigation projects.  The Tentative Order also includes the 
Copermittees the discretion to implement a credit system as part of the waiver program.

Comment No. 302 Commenter No. 49 Comment Subject TMDL

Comment The Total Maximum Daily Loads – As more and more TMDLs are adopted and the resulting language and 
allocations incorporated into permits, it is critical that the assumptions and requirements of the allocations are 
incorporated into the stormwater permits as they were intended.  It is of concern to the County that the Tentative 
Order indicates that the Regional Board staff are interpreting the TMDL instead of incorporating the TMDL into the 
permit. In this regard the County is providing alternate language which is consistent with EPA guidance and has 
been successfully adopted into other municipal stormwater permits.

Response The Tentative Order does not interpret the TMDL.  The Waste Load Allocation Reductions, Final Allocations and 
Numeric Targets come directly from the adopted TMDL.  This is in compliance with the requirement that all NPDES 
Permits are consistent with the assumptions and requirements of Waste Load Allocations of adopted and applicable 
TMDLs [40 CFR 122.33(d)(1)(vii)(B)].  

Please also see response to Comment no. 354.
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Comment No. 303 Commenter No. 49 Comment Subject General

Comment The County shares with the Board an interest in seeing a San Diego Region Municipal Stormwater Permit 
reasonably consistent with the Santa Ana Region Municipal Stormwater Permit (Order No. R8-2009-0030).  This 
consistency is necessary to ensure that the Permittees who are regulated by both jurisdictions do not have 
conflicting and/or wholly different requirements to implement. Consistency between the permits will allow the 
Permittees to leverage their limited resources and increase the ability to convey consistent messages within the 
public education and outreach materials for the various program elements.  Since, in spite of previous assurances 
and concerns, the August 12, 2009 Tentative Order is fundamentally different from the Santa Ana Region Municipal 
Stormwater Permit in many key programmatic areas, this is a critical issue identified within the technical comments 
presented below.

Response Please see Comment no. 24  in the July 1, 2009, Response to Comments IV.

The Regional Board contends that the Tentative Order is reasonably consistent with the Santa Anta Region Order.  
Please see response to Comment no. 373.

Comment No. 304 Commenter No. 49 Comment Subject NEL

Comment TENTATIVE ORDER INAPPROPRIATELY USES THE TERM “VIOLATION” INSTEAD OF “EXCEEDANCE”

The Tentative Order continues to persist in the inappropriate reference to data that exceed Water Quality Objectives 
(WQOs) as violations. In particular, the language in the Tentative Order has been changed from the prior Order (R9-
2002-0001) to replace the term “exceedance”
with the term “violation”. For example, “exceedances of water quality objectives” has been replaced with “violations 
of water quality objectives” (emphasis added).

Although there are other instances of this within the Findings, the most notable section of the permit where this 
language change occurred is Page 19, Permit Section A.3. In this section of the permit the term “violation” is not only 
inconsistent with Order R8-2009-0030, it is also inconsistent with language within SWRCB Order WQ 99-05. The 
iterative language in the receiving water limitations speaks to exceedances of water quality standards, not violations. 
Further, it is unclear why both the terms “violations” and “exceedances” would be used within Permit Section A.3. 
The use of both terms would implicitly indicate that there is a difference between the interpretation and follow up 
actions resulting from a “violation” versus and “exceedance”.

Careful use of these terms is important, because an “exceedance” does not equate with a “violation.” For example, 
while it may be useful to compare water quality monitoring data to receiving water quality objectives and use 
identified “exceedances” to target geographic areas and pollutants, it is inappropriate to make this same comparison 
and determine that there is a “violation”. The term “violation” connotates that the point of compliance is the actual 
comparison of the urban runoff data to the receiving water quality objective rather than the process and follow up 
actions as described within the receiving water limitations.

Urban runoff data should not be used, in itself, to indicate a violation of water quality standard since the standard 
consists of the beneficial use(s) and the water quality objective established to protect that use. The exceedance of a 
water quality objective does not necessarily result in a violation of a water quality standard. Runoff data can be 
described as exceeding water quality objectives, but the assessment of whether or not water quality standards are 
violated is based upon samples and data from the receiving water and impacts or lack of impacts on beneficial
uses.

The County requests that the term “violation” in the noted sections be modified to the term “exceedance” to more 
accurately reflect point of compliance as well and the assessment and follow up action(s) that are required.

Response This comment repeats earliar comments to Revised Tentative Orders R9-2008-001 and R9-2007-002 that were 
addressed via written response for the 2007 and 2008 tentative Orders.

Please also see Comment no. 62  in the July 1, 2009, Response to Comments IV.
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Comment No. 305 Commenter No. 49 Comment Subject NEL

Comment DISCHARGE CHARACTERISTICS

• Compliance with Water Quality Standards (Finding C.2, Page 2) Finding C.2. seems to be establishing the fact that 
MS4s are responsible for all sources of pollutants and manner of discharges (see last sentence). The County would 
submit that municipalities are limited in their ability to control all sources of pollutants (e.g. air deposition) and, in fact, 
are not responsible for discharges outside of the jurisdiction/control of the Permittees as well as those non-
stormwater discharges that are identified in Section B.2. unless they are found to be a source of pollutants.

In fact, Order No. R8-2009-0030 recognizes this limitation within Findings C.8. and C.10. on pages 3 and 4, 
respectively.

C.8. This order is intended to regulate the discharge of pollutants in urban storm water runoff from anthropogenic 
(generated from human activities) sources and/or activities within the jurisdiction and control of the permittees and is 
not intended to address background or naturally occurring pollutants or flows.

C.10. The permittees may lack legal jurisdiction over urban runoff into their systems from some state and federal 
facilities, utilities and special districts, Native American tribal lands, waste water management agencies and other 
point and non-point source discharges otherwise permitted by the Regional Board. The Regional Board recognizes 
that the permittees should not be held responsible for such facilities and/or discharges.
Similarly, certain activities that generate pollutants present in urban runoff may be beyond the ability of the 
permittees to eliminate. Examples of these include operation ofinternal combustion engines, atmospheric deposition, 
brake pad wear, tire wear and leaching of naturally occurring minerals from local geography.

The County requests that this Finding be modified to recognize that the permittees lack legal jurisdiction over runoff 
into their systems from some facilities, utilities, special districts, agencies and other point and non-point source 
discharges otherwise permitted by the Regional Board and that some pollutants in urban runoff may be beyond the 
ability of the permittees to eliminate.

Response Please see Comments nos. 44 and 159 in the July 1, 2009, Response to Comments IV.

It is important to note that the Tentative Order does not regulate discharges outside of the Copermittees jurisdiction.  
Once pollutants have entered the MS4, however, the Permittee is responsible for that discharge from their MS4.   
Please also see Finding D.4.c.

Comment No. 306 Commenter No. 49 Comment Subject NEL

Comment Water Quality Monitoring Data (Finding C.9, Page 4) Finding C.9. states, in part, that the water quality monitoring 
data collected to date
indicates that there are persistent violations of Basin Plan objectives for a number of pollutants and that the data 
indicates that runoff discharges are a leading cause of such impairments. While the receiving water quality may 
exceed Basin Plan objectives for constituents identified by the municipalities as pollutants of concern, there is 
inadequate data to make such a definitive statement that the runoff discharges are the leading
cause of impairment in Orange County.

The County requests that the last sentence of Finding C.9. be modified to read:

“In sum, the above findings indicate that urban runoff discharges may be causing or contributing to water quality 
impairments, and warrant special attention.

Response Please see Comment no. 64  in the July 1, 2009, Response to Comments IV as this comment has been previously 
submitted and addressed.
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Comment No. 307 Commenter No. 49 Comment Subject Finding

Comment New or Modified Requirements (Finding D.1.c, Page 6)

Finding D.1.c. states that the Tentative Order “contains new or modified requirements that are necessary to improve 
the Copermittees’ efforts to reduce the discharge of pollutants to the MEP and achieve water quality standards”.  
The Finding further states some of these new or modified requirements “address program deficiencies that have 
been noted in audits, report reviews, and other Regional Board compliance assessment
activities.”  In fact, in many cases the new or modified requirements do not have adequate findings of fact and 
technical justification within the accompanying Fact Sheet.

In many instances the Fact Sheet not only provides little or no justification of the need for the new requirement, it 
also does not identify the “program deficiency” that warrants the modification. In many cases the Fact Sheet also 
does not consider the thorough program analysis that the Permittees conducted as a part of their preparation of the 
ROWD and the deficiencies and program modifications that Permittees themselves
identified as necessary for the program.

The Permit Provisions comments in the next section of these comments identify many of the areas where new or 
modified provisions of the Tentative Order lack factual or technical support in the Fact Sheet.

Response Please see the Fact Sheet discussion for Finding D.1.c.  The Copermittees are required to update and expand their 
runoff management programs on jurisdictional and watershed levels in order to improve their efforts to reduce the 
contribution of storm water pollutants in runoff to the
MEP and meet water quality standards. Changes to Order No. R9-2002-01’s requirements have been made to help 
ensure these two standards are achieved by the Copermittees

The Orders’ jurisdictional requirements have changed based on findings by the Regional Board during typical 
compliance assurance activities or receipt of complaints.  The Regional Board performed full jurisdictional program 
audits of 8 of the 13 Copermittees during the Order No. R9-2002-01 permit term. Where the audits found common 
implementation problems, requirements have been altered to better ensure compliance. In addition, the Regional 
Board conducted detailed reviews of every jurisdictional annual report submitted by the Copermittees. Updates to the
Copermittees’ programs are also based on recommendations found in the Copermittees’ ROWD. In many 
instances, the Copermittees and the Regional Board have identified similar issues that merit program modifications.

To better focus on attainment of water quality standards, the Order’s watershed requirements have been improved. 
The conditions of the receiving waters now drive management actions, which in turn focus diminishing resources on 
the highest priority water quality problems within the receiving waters in each watershed. Improvements to 
watershed requirements were also made to facilitate a mutually clear understanding of the requirements between 
the Regional Board and Copermittees.

No changes have been made in response to this comment.
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Comment No. 308 Commenter No. 49 Comment Subject Finding

Comment Development Planning - Treatment Control BMPs (Finding D.2.b, Page 8)

Finding D.2.b. seems to be making the case that treatment control BMPs are ineffective and should not be used. 
This Finding overstates or incorrectly states the constraints of treatment control BMPs. It is fair to say that without a 
performance standard for treatment control BMPs then treatment control BMPs can suffer from the constraints 
noted. However, treatment control BMPs can be effective in removing pollutants for a
wide range of storms and, when combined with source control BMPs, provide a comprehensive pollutant reduction 
strategy. This finding should be significantly modified to support the statement that “using a combination of onsite 
source control and site design BMPs augmented with treatment control BMPS… is important.”

NOTE: The previous comments on this issue made by the Permittees were not adequately addressed in the 
Regional Board’s Response to Comments document dated July 1, 2009, and are therefore resubmitted. The 
Response to Comments document dated July 1, 2009 identifies that “The Finding simply points out the difference 
between on-site source control / site design BMPs and end-of-pipe BMPs.”, however the finding
goes further to identify that “end of pipe BMPs are often incapable of capturing and treating a wide-range of 
pollutants”, and that end-of pipe BMPs are more effective when used as polishing BMPs”. These statements are 
incorrect and should be deleted from the finding as many treatment control BMPs are very effective at removing 
pollutants and should not just be considered as a polishing BMP.

Given the insufficient technical basis for these statements the County requests that Finding D.2.b be deleted from 
the Tentative Order.

Response Please see the response to comment #66 in the July 1, 2009, Response to Comments IV.  The Regional Board 
agrees that a combination of source control and treatment BMPs are both necessary components of a 
comprehensive strategy.   Experience has shown that end of pipe treatment systems, such as the Munger Sand 
Filter Water Quality Project and the J01P28 Media Filter and UV treatment system, are not always reliable and 
sometimes even fail to deliver any substantial benefits.
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Comment No. 309 Commenter No. 49 Comment Subject Finding

Comment Hydromodification (Finding D.2.g, Page 9)

Finding D.2.g. identifies that hydromodification measures for discharges to hardened channels are needed for future 
restoration of the hardened channels to their natural state, thereby restoring the chemical, physical, and biological 
integrity and Beneficial Uses of local receiving waters. The Response to Comments document dated July 1, 2009 
identifies that “The goal of hydromodification requirements are to prevent or further prevent hydromodification 
impacts on downstream watercourses and eventually restore natural flow regimes.”, however if the downstream 
watercourses are designed (i.e hardened channels) to accept flows from upstream development then no 
hydromodification impacts would occur. The goal of eventually restoring natural flow regimes is not feasible in most 
parts of urbanized Orange County as the hardened channels in most cases are designed as a flood control features 
to prevent flooding and damage to the surrounding urbanized area. Removal of hardened channels in these
areas would result in an unacceptable significant danger to life and property due to flooding and/or erosion and so 
removal and restoration of natural flow regimes is simply not feasible.

The concept of ‘restoring’ channels to a ‘natural’ state has been examined by the researchers at SCCWRP, they 
note that restoration is not feasible in watersheds with a total impervious area greater than about 10% (SCCWRP, 
2005)3. This is due to the fact that the channel cross section, grade, and sediment supply have also been changed 
in the watershed. Simply restoring pre-development flows will not allow restoration of the channel to pre-
development conditions and this reality should be acknowledged in the Finding.

Furthermore, the Santa Ana Regional Water Quality Control Board has identified in Order NO. R8-2009-0030 (MS4 
Permit for Orange County) that a Hydrologic Condition of Concern does not exist if “All downstream conveyance 
channels that will receive runoff from the project are engineered, hardened and regularly maintained to ensure 
design flow capacity, and no sensitive stream habitat areas will be affected.” Finding D.2.g should be revised to be 
consistent with the Santa Ana Regional Board Order NO. R8-2009-0030.

The County requests that Finding D.2.g be modified as follows:

The increased volume, velocity, frequency and discharge duration of storm water runoff from developed areas has 
the potential to accelerate downstream erosion in natural drainages, impair stream habitat in natural drainages, and 
negatively impact beneficial uses. Development and urbanization increase pollutant loads in stormwater  and volume 
of stormwater runoff. Impervious surfaces can neither absorb water nor remove pollutants and thus lose the 
purification and infiltration provided by naturally vegetated soil. Some channels that are either engineered and 
maintained, or hardened may not be susceptible to the impacts of hydromodification.

Response The stated objective of the Clean Water Act is "to restore and maintain the chemical, physical, and biological 
integrity of the Nation's waters."  As such, the Copermittees in compliance with the Clean Water Act should seek to 
restore the physical integrity of these creeks and channels that have been greatly impaired by flood control projects.  
As a goal, it is premature to say it is infeasible to restore hardened channels to their beneficial uses without a full-
blown assessment.  Hydromodification controls alone may not be sufficient to restore some of the hardened 
channels. Some areas may need floodplain restoration, easements and setbacks.  Nevertheless, the Copermittees 
are not required by the Tentative Order to restore concrete lined channels.  Finding D.2.g has been modified to: 
"hydromodification measures for discharges to hardened channels allow for the future restoration of the hardened 
channels to their natural state…"  This change has been made to avoid confusion regarding the perceived 
requirement to restore concrete lined channels.  The Copermittees' development planning approval process, 
however, should explore creek restoration as an alternative to meet the hydromodification requirements of the 
Tentative Order.

The Commenter misinterprets the findings of the SCCWRP study.  The SCCWRP study recommended four general 
strategies; preservation, restoration, rehabilitation, and stabilization.  Areas with 10 to 20 percent total impervious 
area have stream channels that probably have experienced irreparable change and efforts will be to create a new 
"natural" stream channel configuration given existing constraints.  Likewise, the Commenter has misinterpreted the 
findings of the Santa Ana Regional Water Quality Control Board's MS4 permit for Orange County that says "… no 
sensitive stream habitat areas will be affected."  The reasoning that no sensitive stream habitat area will be affected 
is because sensitive stream habitat no longer exists in these engineered, hardened, and regularly maintained 
channels.  The Santa Ana Regional Board's finding does not speak about the potential for future restoration of 
beneficial uses in the channel.
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Comment No. 310 Commenter No. 49 Comment Subject Finding

Comment Treatment and Waters of the U.S. (Finding E.7, Page 14)

Finding E.7. states that,”[u]rban runoff treatment and/or mitigation must occur prior to the discharge of urban runoff 
into a receiving water.” We believe that Finding E.7. is based on a misinterpretation of CWA regulations and 
misconstrues USEPA guidance on stormwater treatment BMPs. The Fact Sheet refers to USEPA Guidance from 
1992, which refers to locating structural controls in a natural wetland and not waters of the U.S. Furthermore in the 
Regional Board Response to Comments dated December 12, 2007 the Regional Board states “The Regional Board 
agrees that there is not a federal prohibition on placing pollution control practices within waters of the U.S.” We wish 
to comment here on the implications it has for watershed restoration activities.

This concern has been discussed in detail in comments on previous versions of the Tentative Order (see, e,g,, 
Attachment A (Pages 1-7) to the County’s April 4, 2007 comment letter). We wish to comment here on the 
implications it has for watershed restoration activities

Prohibiting treatment and mitigation in receiving waters severely limits the potential locations for installation of 
treatment control BMPs and will adversely affect many watershed restoration projects. For example, this Finding 
may have unintended adverse effects for the Aliso Creek Water Quality SUPER Project.

The Aliso Creek Water Quality SUPER Project proposes a multi-objective approach to Aliso Creek watershed 
development and enhancement, accommodating channel stabilization, flood hazard reduction, economic uses, 
aesthetic and recreational opportunities, water quality improvements, and habitat concerns. The project is aimed at 
water supply efficiency and system reliability through reclamation, along with benefits for flood control and overall 
watershed management and protection. The ecosystem restoration and stabilization component of the project will 
include:

• Construction of a series of low grade control structures and reestablishment of aquatic habitat connectivity;

• Shaving of slide slopes to reduce vertical banks; and

Invasive species removal and riparian revegetation and restoration of floodplain moisture.

The Permittees are concerned that some of these activities may be deemed “urban runoff treatment and/or 
mitigation” in a receiving water and, thus, may not be allowed, compromising the project objectives.  In addition, this 
Finding seems to conflict with Existing Development Component Section 3.a.(4) Page 51 of the Tentative Order, 
which requires the Permittees to evaluate their flood control devices and identify the feasibility
of retrofitting the devices to provide for more water quality benefits.

Given the lack of any proper legal or factual basis for these limitations as well as the adverse impacts on watershed 
restoration efforts, the County requests that Finding E.7 be deleted from the Tentative Order.

Response The comment was responded to in the 2007 response to comments and again in the July 1, 2009, Response to 
Comments IV (Please see Comment no. 69).  Furthermore, the commenter misconstrues the 2007 Regional Board 
response by only quoting a single sentence from the entire response.  We have discussed the purported 
"implications" below:

The Regional Board remains firm in that federal regulations under 40 CFR 131.10(a) are very clear: "In no case shall 
a State adopt waste transport or waste assimilation as a designated use for any waters of the United States."  The 
Regional Board encourages the restoration of waters of the United States via activities such as reestablishment of 
aquatic habitat connectivity (e.g. re-connection with the floodplain), invasive species removal, and riparian 
revegetation and restoration.  It is important to make clear such activities are considered the restoration of Beneficial 
Uses of these waters.  These activities are not and should not be considered as treatment BMPs for MS4 
discharges.  As quoted from the full 2007 Regional Board reponse:
"The Regional Board agrees that there is not a federal prohibition on placing pollution control practices within waters 
of the U.S.  Finding E.7 was previously revised to provide clarification, and Response No. 11 of RTC 1 provided a 
detailed discussion with numerous examples to demonstrate the factors that must be considered when evaluating 
such proposals.  It is also relevant to distinguish practices used to meet waste discharge / NPDES requirements 
from practices used to improve conditions within a water body.  The NPDES regulations clearly require the use of 
management practices to remove pollutants to the maximum extent practicable from MS4 storm water discharges 
before such discharges enter waters of the U.S.  Therefore, the Tentative Order must require treatment BMPs 
(Section D.1.6) to be implemented prior to receiving waters. In cases where practices are proposed within waters to 
improve ambient water quality conditions, the Regional Board will evaluate such proposals and consider the 
guidance provided by the U.S. EPA on constructed treatment wetlands.  This may occur under the Regional Board’s 
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responsibilities in the NPDES program or elsewhere, such as federal Clean Water Act Section 401 or CWC Section 
13260.  No changes have been made in response to this comment."

Thus, it is unclear if the purpose of the SUPER Project is to restore Beneficial Uses and improve ambient receiving 
water conditions or to treat discharges from the MS4.

Comment No. 311 Commenter No. 49 Comment Subject Finding

Comment TMDLs (Finding E.11, Page 16-17)

This finding indicates that it is the intention of the Regional Board to incorporate MS4 WLAs as end-of-the-pipe 
numeric Water Quality Based Effluent Limitations for adopted TMDLs. US EPA’s 2002 guidance memorandum on 
establishing stormwater permit requirements to implement WLAs stated that EPA expected that most WQBELs for 
NPDES-regulated municipal … will be in the form of BMPs and that numeric limits will be used only in rare instances 
[emphasis added]. This reference was specifically cited in the Beaches and Creeks TMDL Technical Report and 
reflects the intent of the Regional Board staff and the understanding of the Stakeholder Advisory Group as to how 
the TMDL would be incorporated into the NPDES permit. This approach to incorporating WLAs into stormwater 
permits is maintained in the draft handbook TMDLs to Stormwater
Permit, in which Chapter 6 identifies methods of coordinating TMDLs and stormwater permits. Six options are put 
forward as methods for permit writers to incorporate TMDLs in a stormwater permit, the last of which is to consider 
numeric effluent limitations. Furthermore, the County would also note that as required by 40 C.F.R. 
§122.44(d)(1)(vii)(B), the Permit must be “consistent with the assumptions and requirements of available WLAs”.

The Regional Board should follow the guidance in the 2002 Memorandum and the Draft Handbook and the intent of 
the Regional Board TMDL staff and express the WLAs in the Tentative Order as being implemented through the 
BMPs. This is especially true in California where an implementation plan is required for TMDLs and which in turn 
may be incorporated into the Permit consistent with EPA guidance.

In addition, it is of concern to the County that the Finding indicates that the Regional Board staff are interpreting the 
TMDL instead of incorporating the TMDL into the permit. The County submits that it is inappropriate for the Board 
staff to be interpreting the TMDL and, instead, that they should only be establishing in the permit effluent limitations 
consistent with the WLAs from any adopted TMDL.

In order to provide the greatest amount of flexibility and to be consistent with the adopted TMDL, the County 
requests that the Board replace the existing language with the following language from the recently adopted Ventura 
County MS4 Stormwater Permit (R4-09-0057 Pages 12 and 14):

This order incorporates applicable WLAs that have been adopted by the Regional Water Board and have been 
approved by the Office of Administrative Law and the U.S. EPA. The TMDL WLAs in the Order are expressed as 
water quality-based effluent limits in a manner consistent with the assumptions and requirements of the TMDL from 
which they are derived.

Collectively, the restrictions contained in the TMDL Provisions for Storm Water and Non-Storm water Discharges of 
this Order on individual pollutants are no more stringent than required to implement the provisions of the TMDL, 
which have been adopted and approved in a manner that is consistent with the CWA.  Where a TMDL has been 
approved, NPDES permits must contain effluent limits and conditions consistent with the assumptions and 
requirements of the available WLAs in TMDLs (40 C.F.R. 122.44(d)(1)(vii)(B)).

Response Please see responses to comments nos. 59 and 72 in the July 1, 2009 Response to Comments IV as the majority of 
this comment is a repeat of a previously submitted comment.

The TMDL Wasteload Reduction Milestones, Final Waste Load Allocations, Final Numeric Targets and compliance 
dates come directly from adopted TMDL.  No changes have been made to this section of the permit in response to 
the latest submission of this comment.
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Comment No. 312 Commenter No. 49 Comment Subject General

Comment Prohibitions and Receiving Water Limitations (Section A, Page 19)

Despite the fact that this issue was raised during the last comment period, the Regional Board have further modified 
the permit to inherently make it inconsistent and counter to State Water Board WQ Order 99-05.  The Response to 
Comments IV (comment #57 and #74) state “The Tentative Order has been modified to clarify that through the 
adoption of this Tentative Order, the Executive Officer issues a standing order that the Copermittees must repeat the 
process until directed otherwise.”  In addition, this modification also sets up an inconsistency between the Tentative 
Order and the Fact Sheet for Finding A.3. which states “This Order is consistent with the following precedential 
Orders adopted by the State Board addressing municipal storm water NPDES Permits:……Order 99-05”.  In fact, 
this language is inconsistent with Order 99-05 as well as Order No. R8-2009-0030.

In section A.3.b., the Regional Board has modified the standard state-wide receiving water limitations language to 
require the Permittees to repeat the assessment process for exceedances of the same water quality standard.  In 
the previous permit, and in permits throughout the state, including the permit recently issued by the Regional Board 
to MS4 dischargers to the watersheds draining San Diego County, this provision of the
RWL language is set up such that the process is only repeated once unless otherwise directed.  The original 
language recognizes the length of time it can take for new BMP programs to be developed, deployed, and fully 
implemented before a change in water quality may be observed and avoids pointless reassessments of the same 
pollutant.  Even in cases where there has been a significant reduction of the source of a pollutant, it
typically takes several years for monitoring programs to see the change in the receiving water.  In cases where the 
pollutant is persistent in the environment, it can take decades to detect changes in water quality or indicator 
monitoring.

The County requests that the Regional Board reinstate the original language from WQ Order 99-05 (see below) 
regarding iterations of the assessment process for exceedances of the same water quality standard.

So long as the Copermittee has complied with the procedures set forth above and is implementing the revised 
Jurisdictional Urban Runoff Management Program, the Copermittee does not have to repeat the same procedure or 
continuing or recurring exceedances of the same receiving water limitations unless directed by the Regional Board 
to do so.

Response Under Order State Board Order no. 99-05, Permittees do not have to repeat the process unless directed to do so by 
the Regional Board.  Under the Tentative Order, the Executive Officer has directed that the Permittees must repeat 
the process until directed otherwise.  It is unclear how this is inconsistent with State Board Order no. 99-05, as the 
Executive Officer has made the direction to continue.
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Comment No. 313 Commenter No. 49 Comment Subject General

Comment Conditionally Exempt Non-Stormwater Discharges (Section B, Page 20-21)

The Regional Board has modified the list of conditionally exempt non-stormwater discharges so that it no longer 
includes landscape irrigation, irrigation water, and lawn watering.  We would contend that a prohibition on these 
discharges is potentially problematic from the perspective of fostering and sustaining public support for the Program 
and that the approach should be focused more on collaborative public education and water conservation in 
conjunction with the water agencies.

The Orange County DAMP contains a variety of BMPs and efforts to reduce pollutants in discharges associated 
landscape irrigation. These practices include public outreach on the use of landscape chemicals (fertilizers and 
pesticides) and overwatering, implementation of integrated pest management (IPM) practices within municipal 
programs, and water conservation measures that mandate the use of efficient irrigation
systems, as well as other programs that general control pollutant sources which reduce the pollutants that might be 
conveyed into the MS4s by excess irrigation flows. The use of BMPs to reduce pollutants associated with runoff is a 
preferable and more practical approach.

Additionally, the Permittees have sought grant funding to assist with the implementation of programs to reduce 
irrigation-related urban runoff. Grant programs frequently prohibit the award of grants to meet requirements of 
NPDES permits requirements. The inclusion of the prohibition may limit the types of grants the Permittees might 
otherwise be eligible for to help address this discharge since it will be a permit requirement.

Finally, a prohibition of irrigation-related runoff may be in conflict with other permits that allow such discharges 
including the industrial general permit and the construction general permit. In particular, the construction permit 
authorizes such discharges if they are necessary for the completion of construction (and are identified in the 
SWPPP with appropriate BMPs). The final phase of construction includes the installation and
establishment of landscaping (also known as vegetative stabilization). The establishment of new plantings to ensure 
long-term survival typically requires higher than normal levels of irrigation to ensure good root growth and vegetative 
cover prior to the onset of the rainy season to reduce erosion and sediment transport from the project site. The 
complete prohibition of irrigation related runoff may impede the ability of the
Permittees to establish erosion resistant vegetative covering.

The County requests that Section B. Non-Storm Water Discharges be modified to include landscape irrigation, 
irrigation water, and lawn watering in Section B.2.

Response The Regional Board recognizes the efforts to date from the Copermittees to implement BMPs for non-storm water 
discharges such as landscape irrigation.  The Regional Board, however, maintains that the federal regulation 
regarding the identification of exempted non-storm water discharges is clear (Please see Regional Board Counsel 
Memorandum dated November 05, 2009).  Furthermore, the Regional Board cannot consider the ability of a 
Copermittee to obtain grants when considering the protection of water quality standards.

The removal of landscape irrigation as an exempted discharge is not in conflict with other NPDES requirements.  As 
previously stated in Comment no. 227 in the July 1, 2009, Response to Comments IV, Copermittees are responsible 
for accepting flows into their MS4, and are required under federal regulations to have the legal authority to prevent 
these flows from occurring.  In regards to vegetative stabilization, the establishment of vegetation is required under 
the NPDES General Construction permit as a post-construction BMP for erosion protection.  Additional construction 
BMPs are available for use during the establishment of vegetation.

The comment regarding the prohibition on over-irrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.  Please see the discussion 
in the Fact Sheet for findings C.14 and C.15; and the July 1, 2009, Response to Comments IV, Response Nos. 28, 
52, 76, and 159.    Please also see comments Nos. 84, and 264 in this Response to Comments. No changes have 
been made in response to this comment.

In summary, over irrigation is a non-storm water discharge required by federal regulations to be prohibited where 
identified to be a source of pollutants.
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Comment No. 314 Commenter No. 49 Comment Subject NEL

Comment The technology based effluent limitation of “effectively prohibit” should continue to be the compliance standard for 
non-stormwater.

CWA section 402(p) (3) (B) (ii) reads as follows:

(B) Municipal Discharge – Permits for discharges from municipal storm sewers –

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewer;

The corresponding regulations associated with the CWA section is 40 CFR 122.26.(d)(2)(iv)(B)(1) which clarified 
“effectively prohibit” by acknowledging that discharge exemptions are allowed if determined not to be sources of 
pollutants. Thus the CWA section and corresponding regulations may be read that a permit shall “effectively prohibit 
nonstormwater discharges” but may exempt certain discharges that are not sources of pollutants (i.e. de minimis 
discharges) from the prohibition. The CWA section does not require a full prohibition but rather an effective 
prohibition. The more correct finding for the Orange County permit is that non-stormwater discharges are effectively 
prohibited (per 402 (p) (3) (B) (ii)). However discharges that are not sources of pollutants are exempted from the 
prohibition.

The County would submit that the technology based standard for non-stormwater discharges into the MS4 is 
“effectively prohibit” just as “maximum extent practicable” is the technology based standard for all pollutants from the 
MS4. Furthermore, the County would submit that this
technology based limit is in fact protective of water quality and compliance with water quality standards. The County 
has an extensive dry weather monitoring program to identify problematic discharges, including illegal discharges, 
which support the protection of water quality standards. It is unclear to the County how the Board has determined 
that these efforts are in fact inadequate to necessitate the development of water quality based effluent limits. 
Furthermore the TMDL program as noted in Finding E.10 and E.11 provide the appropriate regulatory vehicle to 
address discharges from the MS4 (both stormwater and non-stormwater discharges) that are causing and 
contributing to an exceedance of a water quality standard in impaired waters.

Moreover, not only are the proposed numeric WQBELs not technically or legally appropriate, they may put the 
permittees in constant non-compliance and subject to more draconian enforcement action (i.e. mandatory minimum 
penalties –see discussion below).

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please note the development of water quality-based effluent limitations is discussed in the Tentative Order Fact 
Sheet.

Please also see responses to Comments nos. 317 and 319.
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Comment No. 315 Commenter No. 49 Comment Subject NEL

Comment The San Diego draft permit for Orange County is inconsistent with the Santa Ana adopted permit for Orange County

The Santa Ana issued permit for Orange County mirrors the approach noted above, that being non-stormwater 
discharges are subject to the “effectively prohibit” standard. The findings and provisions relevant to non-stormwater 
discharges in the Santa Ana issued permit are provided
below:

Findings:

C.10. The permittees may lack legal jurisdiction over urban runoff into their systems from some state and federal 
facilities, utilities and special districts, Native American tribal lands, waste water management agencies and other 
point and non-point source discharges otherwise permitted by the Regional Board. The Regional Board recognizes 
that the permittees should not be held responsible for such facilities and/or discharges.
Similarly, certain activities that generate pollutants present in urban runoff may be beyond the ability of the 
permittees to eliminate. Examples of these include operation of internal combustion engines, atmospheric 
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals from local geography.

C. 11. This order regulates storm water runoff and certain types of de-minimus discharges specifically authorized 
under Section III of this order (collectively referred to as urban runoff) from areas under the jurisdiction of the 
permittees. For purposes of this order, urban runoff includes storm water and authorized non-storm water (see 
Section III) discharges from residential, commercial, industrial and construction areas within the permitted area and 
excludes discharges from feedlots, dairies, and farms. Urban runoff consists of surface runoff generated from 
various land uses in all the hydrologic drainage areas that discharge into waters of the US. The quality of these 
discharges varies considerably and is affected by land use activities, basin hydrology and geology, season, the 
frequency and duration of storm events, and the presence of illicit discharge practices and illicit connections.

M. 68. The MS4s generally contain non-storm water flows such as irrigation runoff, runoff from non-commercial car 
washes, runoff from miscellaneous washing and cleaning operations, and other nuisance flows generally referred to 
as de-minimus discharges. Federal regulations, 40 CFR Part 122.26(d)(2)(i)(B), prohibit the discharge of non-storm 
water containing pollutants into the MS4s and to waters of the U.S. unless they are regulated under a separate 
NPDES permit, or are exempt, as indicated in Discharge Prohibitions, Section III.3 of this order. The Regional Board 
adopted a number of NPDES permits to address de-minimus type of pollutant discharges. ….

Provision

III. 3. The permittees shall effectively prohibit the discharge of non-storm water into the MS4s, unless such 
discharges are authorized by a separate NPDES permit or as otherwise specified in this provision. ….

The County’s approach is consistent with Federal and State law and regulations. The significantly different approach 
being proposed by San Diego Board will lead to considerable costs not commensurate with the water quality benefits 
and unhelpfully redirect Program resources from baseline program implementation to special studies.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please see Comments  nos. 44 and 159 in the July 1, 2009, Response to Comments IV.

It is important to note that the Tentative Order does not regulate discharges outside of the Copermittees jurisdiction.  
Once pollutants have entered the MS4, however, the Permittee is responsible for that discharge from their MS4.   
Please also see Finding D.4.c

The Regional Board contends the Tentative Order is consistent with federal and State regulations.
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Comment No. 316 Commenter No. 49 Comment Subject NEL

Comment Numeric effluent limits were developed primarily based on Basin Plan water quality objectives and not all the 
constituents with NELs are relevant to water quality issues in southern Orange County.

Notwithstanding the argument that water quality based effluent limits are inappropriate and not justified, the Board, if 
it determines that technology based limits are insufficient to meet water quality standards, is obligated to stipulate 
additional requirements consistent with 40 CFR
122.44. In this context the Regional Board must determine whether the discharge has a “reasonable potential” to 
cause or contribute to an excursion of the applicable water quality standard. (40 CFR 122.44 (d)(1)(i-iii). If 
determined to “cause or contribute” then effluent limits
(either narrative or numeric) must be developed for the discharge. Furthermore, if numeric effluent limits are 
developed then they must be consistent with 40 CFR 122.45. However upon closer review there appears to be some 
inconsistencies between Table 4 and Finding E. 10. In
Table 4 the Board has established numeric effluent limits for a list of some 17 constituents.  This table would imply 
that the Board has determined reasonable potential for each of these constituents. However, in Finding E.10 the 
Board acknowledges that only four pollutants have
been shown to have reasonable potential, indicator bacteria, phosphorus, toxicity, and turbidity. Furthermore Finding 
E.10 does not differentiate between non-stormwater and stormwater thus it’s difficult to determine which pollutant is 
associated with the different types of discharges.

Response The constituents included in the referenced Finding E.10 are based on the 2006 303(d) list for pollutants that have 
reasonable potential for both non-storm water and storm water discharges.  Please refer to the Tentative Order Fact 
Sheet for the full reasonable potential analysis for non-storm water discharges from the MS4.
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Comment No. 317 Commenter No. 49 Comment Subject NEL

Comment Preliminary compliance assessment of outfall data showed frequent and ongoing exceedances of numeric limits 
which equates to ongoing investigation.

Of primary importance to the County is that the Regional Water Board adopt a permit that protects water quality in a 
reasonable and feasible manner.  As currently drafted, the Permittees are exposed to significant risk to comply with 
the NELs for dry weather discharges.  We have completed a comparison of existing dry weather discharges with the 
selected NELs noted in Table 4. The results of that comparison are shown below:

Constituent Percentage of time > NELs
Turbidity 4.9
Surfactants 5.7
Dissolved Oxygen 5.4 below 5 ppm
Total Phosphorus@ 93.6 Orthophosphate Fraction
Nitrate + Nitrite >93.8 – NEL changed to Total N
Fecal coliform 90.0
Enterrococcus 97.3
Nickel (dissolved) >5.0
Copper (dissolved) >3.0
Cadmium (dissolved) >16.0

Clear from this analysis is that for certain constituents, notably nutrients and bacteria, the entire drainage system will 
very rarely be found to be meeting the NELs. An analysis of data from Orange County stream reference sites, i.e. 
sites removed from urban influence, shows the same
patterns of NEL exceedance.

Response Language has been added to the Order (Section C.3) to clarify that the Tentative Order does not regulate natural 
sources and conveyances of constituents.

The Regional Board contends that the primary importance is to adopt a NPDES permit that protects water quality 
standards. 

It is important to note that the Copermittees have identified over-irrigation activities to be a source and conveyance 
of pollutants to waters of the United States, and that nutrients and indicator bacteria were included as identified 
pollutants.  Thus, eliminating over-irrigation is likely to reduce the frequency of NEL exceedances for these 
constituents.

Furthermore, the commenter has made a blanket statement regarding reference sites, but has failed to provide the 
analysis, nor the data, in support of their claim.  Evidence exists in information submitted to the Regional Board that 
contradicts the Counties statement.  For example, required aqueous chemistry conducted at bioassessment 
reference sites for the 2007-2008 reporting period shows receiving waters do not exceed NELs for dissolved 
oxygen, nutrients, turbidity, or metals (no reported measurement for surfactants).

Page 115 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0006054



Comment No. 318 Commenter No. 49 Comment Subject NEL

Comment Current language still exposes Municipalities to Mandatory Minimum Penalties for not complying with the numeric 
limits.

As demonstrated above, the County/Permittees will face enforcement action for not complying with all the NELs. 
Where there is exceedance, the Permittees will be faced with financial liability under several different enforcement 
regimes. First, the NELs, as proposed in the Revised Tentative Order, would clearly constitute numeric effluent 
limitations. Violation of effluent limitations in an NPDES permit subjects the Permittees to potential mandatory 
minimum penalties (MMPs). (See Water Code §§ 13385(h) and 13385.1). In addition, non-compliance with the NELs 
may subject the Permittees to additional enforcement actions imposed by the Regional Water Board and through 
third party actions under the citizen suit provisions of the CWA.  Although the Tentative Order is structured to clarify 
that compliance with Non-Stormwater Dry Weather Numeric Effluent limits Section C is met by one of three follow-
up actions, the structure appears in conflict with the options available under §13385 to avoid MMPs. Once a numeric 
limits is established then there are limited options available to avoid MMPs.  As a case in point during the 09/02/09 
State Water Board hearing regarding the subject of MMPs resulting from non-compliance with proposed numeric 
effluent limits in the Construction General Permit, the State Board chair was seeking flexibility in implementing the 
numeric effluent limits without subjecting the discharger to MMPs. He suggested a phase in period.  When this 
question was posed to Board legal counsel she said that such an approach was not legally valid and that MMPs 
would apply immediately.  Thus it would appear that even though the San Diego Board staff may have intentions to 
provide flexibility to the Permittees to conduct the iterative process and follow up investigation efforts to avoid MMPs, 
the California Water Code does not provide such flexibility and the Permittees would be subject to MMP should they 
violate the NELs.

Response Please note the iterative process does not apply to non-storm water discharges (see Regional Board Counsel 
Memorandum dated November 05, 2009).

Please see Comment no. 82  in the July 1, 2009, Response to Comments IV.
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Comment No. 319 Commenter No. 49 Comment Subject NEL

Comment Derivation of numeric effluent limits are based on numerous assumptions and puts the Permittees in a position of 
endless monitoring and investigation.

Not withstanding our comments above regarding the inappropriateness of WQBELs the County reviewed the 
derivation of the NELs and found a number of assumptions that will need to be verified to support modification of the 
NELs. We have highlighted some of the major assumptions below:

• No dilution was available for inland surface water bodies and bays and harbors. Such an approach assumes a 
worst case situation and essentially results in the dischargers having to meet water quality objectives at the point of 
discharge.

• Reasonable potential was not conducted on individual outfalls but rather on the overall drainage system, resulting 
in a single set of effluent limits for all outfalls to a specified water body. If, however, reasonable potential is done on 
an outfall by outfall basis the number of constituents and magnitude of the effluent limitations will be different.

• With the exception of chromium VI, freshwater water quality criteria were not used in determining effluent 
limitations. The Water Board calculated all effluent limitations using saltwater water quality criteria, which are not 
hardness-dependent. This approach essentially assumes that the receiving waters are all saltwater which is 
inappropriate for discharges to inland surface waters. The Tentative Order does allow adjustment in site specific 
hardness for determining the applicable water quality criteria when calculating effluent limitations. However, the use 
of the hardness-based water quality criteria equations needs to be clarified as to whether they apply to the receiving 
water and used in effluent limitation calculations or if they are the actual effluent limitations. In addition, all hardness-
based water quality criteria equations should include an appropriate compliance period.

• Default conversion factors were used to convert dissolved metal water quality criteria to total metal water quality 
criteria. Again this assumption has typically been shown to be a worst case assumption and more appropriate 
conversion factors are available.

The overall effect of these assumptions is that reasonable potential was determined for a number of constituents for 
all outfalls. Given the exposure and liability of NELs the Permittees would be well served to conduct numerous 
special studies (e.g. dilution studies, translator
studies) to validate the assumptions and develop site specific objectives for individual outfalls. Such an effort, 
although prudent from the Permittees perspective, seems misplaced and not the best use of our limited resources.

Response The Regional Board followed required federal requirements when evaluating non-storm water discharges and 
considering a mixing zone or dilution.  The Regional Board considered critical conditions for flow, pollutant 
concentrations and environmental effects.  This is fully discussed in the Tentative Order Fact Sheet on page 109.

The Tentative Order is considered a General Order under 40 CFR 122.28.

In regards to freshwater water quality criteria, the Tentative Order is consistent with the requirements of the State 
Board Policy for Implementation of Toxics Standards for Surface Waters, Enclosed Bays and Estuaries.  Section 
C.5 of the Order (see Table 4.a.2) specifically states:
"The Effluent Limitations for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver and Zinc will be developed on a 
case-by-case basis because the freshwater criteria are based on site-specific water quality data (receiving water 
hardness). For these priority pollutants, the following equations (40 CFR 131.38.b.2) will be required:
Cadmium (Total Recoverable) = exp(0.7852[ln(hardness)] -2.715)
Chromium III (Total Recoverable) = exp(0.8190[ln(hardness)] + .6848)
Copper (Total Recoverable) = exp(0.8545[ln(hardness)] - 1.702)
Lead (Total Recoverable) = exp(1.273[ln(hardness)] - 4.705)
Nickel (Total Recoverable) = exp(.8460[ln(hardness)] + 0.0584)
Silver (Total Recoverable) = exp(1.72[ln(hardness)] - 6.52)
Zinc (Total Recoverable) = exp(0.8473[ln(hardness)] + 0.884)"
Thus, the hardness of the receiving water determines the effluent limitation.

In regards to conversion factors, again the Regional Board followed requirements of the State Board Policy for 
Implementation of Toxics Standards for Surface Waters, Enclosed Bays and Estuaries.  The Policy clearly states 
that is it is neccesary to express a dissolved metal as total recoverable and, when a site-specific factor has not yet 
been developed, the Regional Board shall use the applicable conversion factor found in 40 CFR 131.38.  The 
Regional Board will consider other conversion factors that are developed.  The commenter provides a statement that 
there are more appropriate factors avaliable, but fails to provide that information.  
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In summary, what the commenter claims to be "assumptions" are actually requirements under federal and State 
regulations for NPDES permitting.  Furthermore, monitoring is required under 40 CFR 122.44.  It is unclear how 
"endless monitoring and investigation" is a problem, as NPDES permits to discharge require monitoring and 
investigation of exceedances of effluent limitations.  This is done to protect water quality standards.

Comment No. 320 Commenter No. 49 Comment Subject NEL

Comment Closing

In closing, the County would submit that the use of NELs for non-stormwater discharges is inappropriate and 
premature at best. The TMDL program provides the safety net for ensuring that our water bodies are protected in the 
most reasonable and effective manner. The direct
translation of water quality objectives into numeric effluent limits bypasses the TMDL process. Some of our non-
stormwater discharges will exceed the NEL but have no effect on the receiving water quality or beneficial uses. But 
under the proposed Order the Permittees would be
obligated to expend considerable investigative resources without a reciprocal water quality benefit. This requirement 
will prove to be poor public policy and use of public funds.

The establishment of NELs for non-stormwater discharges is fundamentally flawed from a technical and legal 
perspective. The current TBEL of “effectively prohibit” for non-stormwater discharges from the MS4 when 
implemented fully, coupled with the MEP standard for discharges of all pollutants from the MS4, will lead to 
compliance with water quality standards, negating the need for WQBELs. If, on the other hand, they are proposed as 
water quality based numeric limits then their derivation must also follow Federal and state regulations (primarily the 
State Implementation Plan). The County has suggested and continues to suggest that the values be used as “Non 
Stormwater Action Levels”, similar to the approach taken with stormwater (see discussion that follows). Furthermore, 
the technical feasibility of complying with these numeric limits is questionable especially since our drinking water 
supply would not be able to comply with the limits.

Response The  Regional Board contends that the derivation of numeric effluent limitations follows Federal and State 
regulations as outlined in the Tentative Order Fact Sheet.  Furthermore, as previously stated in Comment no. 39  in 
the July 1, 2009, Response to Comments IV, the Copermittees have implemented BMPs for the last 18 years for 
non-storm water discharges, and have failed to meet water quality standards, as evidenced by 303(d) listings and 
monitoring conducted to date.

In regards to the "effectively prohibit" interpretation and MEP, please see Regional Board Counsel Memorandum 
dated November 05, 2009 and Comment nos. 78 and 84  in the July 1, 2009, Response to Comments IV.

In regards to the drinking water comment please see Comment no. 84  in the July 1, 2009, Response to Comments 
IV.

Please also see responses to Comments nos. 319 and 391.
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Comment No. 321 Commenter No. 49 Comment Subject SAL

Comment The County appreciates the Regional Board staff efforts to address our many concerns with the earlier draft Orders 
regarding municipal action levels. The County believes that the current structure for storm water action levels 
(SWALs) is consistent with the approach proposed by the State Water Resources Control Board’s “Blue Ribbon 
Panel of Experts,” as expressed in the June 2006 Blue Ribbon Panel Report (“BRP Report”). This approach would 
also meet the Regional Water Board’s desire to include performance measures in a municipal stormwater program 
for Orange County.

To achieve these goals, we support an approach that “would set “an ‘upset’ value, which is clearly above the normal 
observed variability, which would allow bad actor catchments to receive additional attention” (see BRP Report at p. 
8.). The BRP Report further clarified that upset value as “…an Action Level because the water quality discharge 
from such locations are enough of a concern that most all could agree that some action should be taken…” (Id.) In 
general, the August 12, 2009 Tentative Order accomplishes this goal.

However, the SWAL would be even more relevant and constructive to our Program by considering the following:

• Not all constituents for which action levels were developed are identified as pollutants of concern by the Program;

• Considerable resources are required to address this requirement without relief from other monitoring efforts; and

• No ‘safe harbor’ provision - thus municipalities may be in a never ending iterative process.

The County submits that Table 5 should be modified to reflect the Program constituents of concern (COCs). As 
such, SWALs should only include turbidity, nitrogen forms, total phosphorus, copper, lead and zinc. By focusing our 
limited resources on our COCs we will be better able to address water quality issues relevant to our discharges. In 
addition, some of our constituents of concern may serve as surrogates for a generic class of pollutants. Thus, by 
addressing one constituent, the program will receive the benefit of addressing the entire generic class (e.g. by 
addressing copper we will likely address lead, nickel and zinc).

More importantly, the Tentative Order represents a quantum leap in program costs associated with monitoring and 
follow-up investigations. Given our limited to non-existent ability to raise revenues to support our program and the 
general state of the economy, we respectfully request that the constituents subject to SWAL be limited to the 
constituents of concern noted above.  Furthermore, we request that the Board develop a “program cost neutral” 
permit, meaning that the new Order will reflect the costs currently encumbered. SWAL monitoring for 2 outfalls in 
each hydrologic sub-area would require an immediate investment of an additional $217,000 - $224,000 in monitoring 
equipment and a significant subsequent commitment of staff and analytical resources.

The County requests that the SWALs only include turbidity, nitrogen forms, total phosphorus, copper, lead and zinc 
and that an opportunity to validate the utility of wet weather outfall monitoring using no more than 7 outfalls be 
provided prior to possible system-wide application
of this approach to benchmarking.

Response The Regional Board has reduced the list of required pollutants under the SALs.  Those that remain have been 
identified as pollutants of concern through monitoring required under the current Order (R9-2002-0001).

In regards to relief from other monitoring efforts, the Regional Board has already reduced significant monitoring 
requirements in addition to allowing participation in a Regional Bacteria monitoring program.  Furthermore, language 
in the monitoring section encourages proposals for participation in other regional monitoring efforts to supplement or 
replace existing monitoring requirements.  The Regional Board expects the Copermittees to propose a monitoring 
program for SALs in compliance with Section D.2, which provides for flexibility in monitoring a representative percent 
of outfalls within each hydrologic subarea.  It does not require 2 per hydrologic subarea.

While the Regional Board agrees that addressing one pollutant may benefit an entire class of pollutants., certain 
pollutants are associated with specific activities within the watershed area discharging at a particular SAL monitoring 
location.  This will enable the Copermittees to better target BMPs at activities that produce that pollutant within the 
watershed.
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Comment No. 322 Commenter No. 49 Comment Subject Legal

Comment Effectiveness of BMPs (Section E.1.j, Page 27)

The Tentative Order continues to include a new provision that requires the Permittees to demonstrate that they have 
the legal authority to require documentation on the effectiveness of BMPs. In fact, the County is unaware of any 
other MS4 permit within the State of California with this requirement. The County has concerns about this provision 
for the following reasons:

• As it is currently written, this provision broadly applies to any aspect of the stormwater program where BMPs have 
been implemented – the result is that this provision sets up a process for the establishment of multiple third party 
monitoring programs and expenditure of a significant amount of funds to monitor the effectiveness of BMPs. If the 
desire is to document the effectiveness of certain types of BMPs, it would be much more effective and scientifically 
sound to establish special studies by entities qualified to conduct such sampling instead of requiring potentially 
hundreds of third parties to conduct a monitoring program for every BMP that is implemented.

• This provision is redundant with other requirements in the permit in that it ignores the fact that the New 
Development/Significant Redevelopment section of the DAMP (Section 7.0) establishes a process for the selection, 
design, and longterm maintenance of permanent BMPs for new development and significant redevelopment projects 
and requires developers to select BMPs that have been demonstrated as effective for their project category. By 
going through a thorough process, the Permittees have determined what BMPs would be effective for a particular 
project – thus eliminating the need to establish a monitoring program for every BMP implemented.

• This provision ignores the fact that the Permittees have already established legal authority for their development 
standards so that project proponents have to incorporate and implement the required BMPs.

• In the Response to Comments IV, Regional Board staff state, as a part of their justification for this requirement, 
that USEPA identified that the MS4s need to have the authority to enter, sample, review, inspect, and require regular 
reports (in addition to some other aspects). However, while USEPA identified that they want the MS4s to establish 
basic legal authority – the legal authority did not, in fact, specifically extend to the monitoring of all BMPs 
implemented by third parties. In addition, this section of the guidance speaks to the municipalities legal authority to 
control the discharge of pollutants, which the County has pursuant to the codes and ordinances that have been 
adopted and the guidance documents
that have been developed.

The County requests that this provision be deleted from the Order.

Response This comment has been previously addressed in the July 1, 2009, Response to Comments IV (Comment no. 98).

The requirement is that the Copermittees have the legal authority to ensure that effective BMPs are being 
implemented by requiring the third parties to document BMP effectiveness.  This legal requirement is not, as the 
commenter states, "a process for the establishment of multiple third party monitoring programs and expenditure of a 
significant amount of funds to monitor the effectiveness of BMPs."  It does not, as the commenter implies, require 
that every BMP implemented by a third party be monitored for pollutant removal effectiveness.  It requires the 
Copermittees have the legal authority to ensure that BMPs implemented are effective at treating storm water 
discharges.  

The Regional Board acknowledges that the Copermittees already are required to review and approve BMPs for 
new/re-developments, and that BMP effectiveness is reviewed in the development phase.  However, many post-
construction BMPs can be rendered ineffective at treating storm water.  For example, BMPs can be removed, 
reconfigured or lack proper maintenance.  As such, no change has been made to the Tentative Order.
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Comment No. 323 Commenter No. 49 Comment Subject Legal

Comment Water Rights Issue (Section E.1. Page 26 and Section F.1.d.(4)(d) Page 35-36)  The Tentative Order appears to 
have conflicting objectives regarding water rights. The conflict arises in the following permit sections (the conflicting 
language is underlined below).

E.1. Each Copermittee must establish, maintain, and enforce adequate legal authority to control pollutant discharges 
into and from its MS4 through ordinance, statute, permit, contract or similar means. Nothing herein shall authorize a 
Co-Permittee or other discharger regulated under the terms of this order to divert, store or otherwise impound water 
if such action is reasonably anticipated to harm downstream water right holders in the exercise of their water rights. 
[emphasis added]

F.1.d.(4)(d) LID BMPs sizing criteria
(i) LID BMPs shall be sized and designed to ensure onsite retention without runoff, of the volume of runoff produced 
from a 24-hour 85th percentile storm event, as determined from the County of Orange’s 85th Percentile Precipitation 
Map15 (“design capture volume”); [emphasis added]

The LID BMP criterion clearly changes the natural water balance and may be construed to harm the downstream 
water rights holders. The effort to determine whether downstream water rights users are harmed from upstream 
development that changes the water balance will be a challenge and may ultimately lead to legal action. Given the 
uncertainty of downstream water rights, the Tentative Order should provide flexibility with the LID standard to allow 
runoff when conditions limit on-site retention. Whether these conditions are technical or legal in nature it is important 
to have flexibility in the permit to accommodate either or both conditions.

Since the framework for addressing new development and significant redevelopment must be as flexible in order to 
address the variety of issues that will arise during the course of the permit implementation, the County strongly 
recommends that the Development Planning Component be modified as necessary for greater consistency with 
Order R8-2009-0030 (Water Quality Management Plan for Urban Runoff) which provides for flexibility.

Response Please see response to Comment no. 296.

Comment No. 324 Commenter No. 49 Comment Subject LID

Comment LID BMPs (Section F.1.c.(2), Page 29)

Provision F.1.c.2 identifies that the LID BMPs listed in the provision shall be implemented at all Development 
Projects where applicable and feasible, however no definition of “applicable and feasible” is identified in the provision 
or within the fact sheet.  The determination of feasibility of implementing the LID BMPs identified in the provision 
should be the responsibility of the Permittees.

NOTE: The previous comments on this issue made by the Permittees were not adequately addressed in the 
Regional Board’s Response to Comments document dated July 1, 2009, and are therefore resubmitted. The 
Response to Comments document dated July 1, 2009 identifies that the LID requirements have been substantially 
modified and that more robust criteria is expected in the Copermittee's updated SUSMP document. The updated 
SUSMP document is the responsibility of the co-permittees which will include a definition of applicable and feasible 
for LID BMPs so ultimately it will be the determination by the permittee of where LID BMPs are applicable and 
feasible.

The County requests that the Provision be modified as follows:

Response This comment was adequately addressed in the July 1, 2009, Response to Comments IV, Response to comment 
No. 99, which states:  "The LID requirements have been extensively modified following meetings with the 
Copermittees and the interested stakeholders.  The Tentative Order addresses the conditions of technical 
infeasibility.  More robust criteria is expected in the Copermittee's updated SUSMP document."  LID BMP 
requirements are applicable at all priority development projects.  The Copermittees are required to develop the 
specific criteria for the technical feasibility analysis per Section F.1.d(7)(b).
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Comment No. 325 Commenter No. 49 Comment Subject LID

Comment Infiltration and Groundwater Protection (Section F.1.c.(6), Page 29-30)

The Regional Board Response to Comments dated July 1, 2009 identifies that the criteria set forth in this section are 
the minimum requirements for infiltration and that there is flexibility in the Tentative Order for the Copermittees to 
develop criteria for infiltration treatment devices.  We have a number of concerns with this provision.  First is the 
apparent free pass onsite infiltration BMPs receive even in areas with high groundwater and/or brown fields with 
legacy contamination issues. Such environmental conditions should be acknowledged and addressed. Second the 
“minimum requirements” identified in the Tentative Order are not minimum but are very prescriptive and no current 
technical basis is provided for these provisions in the Fact Sheet or in the Response to Comments dated July 1, 
2009.

The document U.S. Environmental Protection Agency. 1994. Potential Groundwater Contamination from Intentional 
and Nonintentional Stormwater Infiltration. EPA 600 SR- 94 051 that is referenced as guidance for infiltration of 
stormwater in the Order No. R9-2002-0001 Fact Sheet and in the Response to Comments dated July 1, 2009 is 
more than 15 years old and does not provide an adequate technical basis for the requirements related to infiltration 
of stormwater, except for provision F.1.c.(6) g.. And even for provision F.1.c.(6)g, a closer review of this document 
will show that the study evaluated the impact of industrial stormwater discharges into local groundwater. However, 
the site soil conditions had a poorly defined soil structure and included gravel. Thus stormwater from the industrial 
site was discharged in an almost direct conduit to the groundwater.  The County would submit that the Tentative 
Order should require the Permittees to develop criteria for the use of infiltration BMPs (both on site and centralized 
BMPs) that consider land use, runoff quality, groundwater depth, site soil conditions and other
information relevant to groundwater protection.

Since the Fact Sheet, and the Regional Board Response to Comments dated July 1, 2009 does not provide 
adequate technical basis for the requirements, the County requests that Section F.1.c.(6) should be deleted and 
replaced with the following language:

The Copermittees shall, within 2 years of the adoption of this order, develop criteria for the use of infiltration BMPs 
that consider land use, runoff quality, groundwater depth and quality, site soil conditions and other information 
relevant to groundwater protection.

Response This comment regarding the infiltration requirements has been answered in previous response to comments.  The 
language proposed is consistent with the language used in Section F.1.b.2.h of Order NO. E9-2002-0001 (the 
current Permit).  As discussed in the Fact Sheet for Order No. R9-2002-0001, the restrictions placed on urban runoff 
infiltration are based on recommendations provided by the U.S. EPA Risk Reduction Engineering Laboratory and 
supported by the State Water Board.  The language contained in the Tentative Order also allows the Copermittees 
to develop alternative criteria to replace the suggested restrictions.   Any separate infiltration criteria developed by 
the Copermittees, must be submitted as part of their updated SSMP for public review and comment.

Please see the July 6, 2007, Response to Comments I, Response No. 24; December 12, 2007, Response to 
Comments II, Response No. 17; and July 1, 2009, Response to Comments IV, Response to comment No. 100.

Page 122 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0006061



Comment No. 326 Commenter No. 49 Comment Subject LID

Comment The Copermittees shall, within 2 years of the adoption of this order, develop criteria for the use of infiltration BMPs 
that consider land use, runoff quality, groundwater depth and quality, site soil conditions and other information 
relevant to groundwater protection.

Notwithstanding our comment and recommendation above we have specific concerns regarding the restrictions 
being specified in the draft Order.

First, the requirement in Section F.1.c.(6)(a) to implement pretreatment prior to infiltration is excessive. It may be 
appropriate to require pretreatment for sites with certain pollutant generating activities but to have a broad brush 
requirement for pretreatment for all land uses make little sense and is not technically supported.

In Section F.1.c.(6)(b) the requirement that infiltration BMPs cannot be used for dry weather flows containing 
significant pollutant loads is impractical and does not reflect the performance of the soil. The soil mantel is an 
effective treatment media and the blanket prohibition of the use of infiltration BMPs for dry weather flows eliminate 
an effective BMP from the permittees tool box.

Section F.1.c.(6)(g) restricts the use of infiltration treatment control BMPs in areas of industrial or light industrial 
activity and areas subject to high vehicular traffic. High vehicular traffic is defined as 25,000 or greater average daily 
traffic on main roadway or 15,000 or more average daily traffic on any intersecting roadway. The Regional Board 
Response to Comments dated July 1, 2009 identifies that “The restriction on areas with high vehicular traffic is 
included on the recommendation of the USEPA guidance that the commenter (County of Orange) cited.” The 
USEPA guidance that was cited is the U.S. Environmental Protection Agency. 1994. Potential Groundwater 
Contamination from Intentional and Nonintentional Stormwater Infiltration. EPA 600 SR-94 051, which contains no 
recommendation regarding vehicular traffic and infiltration devices and therefore doe not provide a specific technical 
basis for this restriction. As such, prescriptive requirements should not be included in the Tentative Order unless 
there is a strong technical basis. Moreover, we are not aware of any demonstrated relationship between traffic 
counts and frequency of materials deposited on the street, nor are such restrictions placed on the California 
Department of Transportation, which operates facilities that routinely exceed the ADT level indicated.

Since the Fact Sheet, and the Regional Board Response to Comments dated July 1, 2009 does not provide 
adequate technical basis for the requirement, the County requests that Section F.1.c.(6)(g) should be deleted from 
the permit.

Response This comment regarding the infiltration requirements has been answered in previous response to comments.  The 
language proposed is consistent with the language used in Section F.1.b.2.h of Order NO. E9-2002-0001 (the 
current Permit).  As discussed in the Fact Sheet for Order No. R9-2002-0001, the restrictions placed on urban runoff 
infiltration are based on recommendations provided by the U.S. EPA Risk Reduction Engineering Laboratory and 
supported by the State Water Board.  The language contained in the Tentative Order also allows the Copermittees 
to develop alternative criteria to replace the suggested restrictions.   Any separate infiltration criteria developed by 
the Copermittees, must be submitted as part of their updated SSMP for public review and comment.

Please see the July 6, 2007, Response to Comments I, Response No. 24; December 12, 2007, Response to 
Comments II, Response No. 17; and July 1, 2009, Response to Comments IV, Response to comment No. 100.

The requirement in Section F.1.c.6.(g) restricting infiltration in certain areas has been modified to be allow infiltration, 
provided the runoff is treated or filtered to remove pollutants prior to entering the infiltration device. This change is in 
light of the findings of the Los Angeles and San Gabriel Rivers Watershed Council's Water Augmentation Study 
Phase II Final Report. The study found that "Filtration methods employed at industrial sites seemed to be effective at 
removing certain pollutants prior to entering the infiltration system, which may make infiltration more feasible at 
these more polluted sites." This provision is in keeping with the goal of maximizing infiltration opportunities to benefit 
surface water quality and maximize local sources of water supply.
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Comment No. 327 Commenter No. 49 Comment Subject SUSMP

Comment Native/Low Water Landscaping (Section F.1.c.(7), Page 31)

This provision identifies that landscaping with native or low water species where feasible shall be preferred in areas 
that drain to the MS4 or waters of the U.S.  The Regional Board Response to Comments dated July 1, 2009 
identifies that this provision is not an Order requirement, and is simply a suggestion to use native species where 
feasible. However, the language in provision F.1.c seems to counter this position as it states clearly that the project 
must include management measures that include native landscaping.  Furthermore the provision, as written, 
requires the whole project areas to be subject to the native plant requirement

The County requests that provision F.1.c.(7) be deleted from the Tentative Order.

Response Section F.1.c states that  "Discharges from each approved development project must be subject to the following 
management measures:" which includes Section F.1.c.(7), which states: "Where feasible, landscaping with native or 
low water species shall be preferred in areas that drain to the MS4 or to waters of the United States."

The management measure is that, where feasible, landscaping with native or low water species shall be preferred.  
Thus, using native species is not required.

Comment No. 328 Commenter No. 49 Comment Subject LID

Comment Alternative Standards (Section F.1.c.(8), Page 31)

The principles provided in this section are very similar with the approach specified in the Santa Ana permit for the 
North County. In fact we had suggested similar modifications to Section F.1.d.(4)(d) (page 35-36).

The County requests that the language from this alternative standard section be incorporated into section 
F.1.d.(4)(d).

Response The Regional Board agrees and has made the change to the Tentative Order.
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Comment No. 329 Commenter No. 49 Comment Subject SUSMP

Comment Standard Stormwater Mitigation Plans (SSMPs) (Section F.1.d, Page 31-32)

Section F.1.d. requires each Permittee to implement an updated local SSMP within twelve months of adoption of the 
Order. This is a change from the language in the June 18th Errata Sheet, where two years was provided to update 
the local SSMP. The Regional Board Response to Comments dated July 1, 2009 identifies that “The Tentative Order 
has been revised to allow up to two years to develop the updated SSMP in conjunction with the hydromodification 
management plan.” The Tentative Order, however has not been revised to allow two years to develop and updated 
SSMP. This provision includes language that requires the inclusion of the hydromodification requirements in 
provision F.1.h in an updated local SSMP within one year of the adoption of the Order. The requirements in provision 
F.1.h include the development of an HMP within two years of adoption of the Order. The timeframe to update the 
local SSMPs in Provision F.1.d should be consistent with the time frame identified to develop the HMP in provision 
F.1.h.

The County requests that provision F.1.d be modified as follows:

Within 12 months of adoption of this Order, the The Copermittees must submit an updated model SSMP, to the 
Regional Board’s Executive Officer for a 30 day public review and comment period upon completion of the HMP as 
identified in section F.1.h. The Regional Board’s Executive Officer has the discretion to determine the necessity of a 
public hearing. Within 180 days of determination that the Model SSMP is in compliance with this Permit’s provisions, 
each Copermittee must update their own local SSMP, and amended ordinances consistent with the model SSMP, 
and shall submit both (local SSMP and amended ordinances) to the Regional Board. The Model SSMP must meet 
the requirements of section F. 1. d. of this Order and (1) reduce Priority Development Project discharges of storm 
water pollutants from MS4 to the MEP, (2) prevent Priority Development Project runoff discharges from the MS4 
from causing or contributing to a violation of water quality standards, (3) manage increases in runoff discharge rates 
and durations from Priority Development Projects that are likely to cause increased erosion of stream beds and 
banks, silt pollution generation, or other impacts to beneficial uses and stream habitat due to increased erosive force 
and (4) implement the
hydromodification requirements in section F.1.h.

Response The revised Tentative Order states that within 12 months of adoption the Copermittees must submit an updated 
Model SSMP.  Within 180 days of determination that the Model SSMP is in compliance with the Permit's provisions, 
each Copermittee must update their own local SSMP.  We agree with the commenter's concern regarding the timing 
of SSMP development and the HMP.  Therefore language in F.1.d. has been revised to allow 2 years for SSMP 
submission.
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Comment No. 330 Commenter No. 49 Comment Subject SUSMP

Comment Section F.1.d.(2) defines Priority Development Project Categories.  In an introduction to the listed categories, this 
section states that, where a new development project feature, such as a parking lot, falls into a Priority Development 
Project Category, the entire project footprint is subject to SUSMP requirements.  As currently written this provision 
would require a new development that has a 5,000 square foot parking lot feature and 100,000 square feet of other 
land uses that are not Priority Development Project Categories, to provide treatment for the entire project (105,000 
square feet).  This requirement would unduly burden the landowner in this case with the cost of treating runoff from 
105,000 square feet when only 5,000 square feet should be subject to SUSMP requirements and treatment 
controls.  The need to treat runoff from a greatly increased land area will require an increase in the size of treatment 
controls, which will increase the volume of water treated without a likely commensurate increase in pollutant removal.

The Fact Sheet fails to provide any information showing that development land uses that are not in the Priority 
Development Project Category contribute pollutants to the MS4 and are a threat to water quality.  The Fact Sheet 
(page 125) states that this provision “is included in the Order because existing development inspections by Orange 
County municipalities show that facilities included in the Priority Development Project Categories routinely pose 
threats to water quality.  This permit requirement will improve water quality and program efficiency by preventing 
future problems associated with partially treated runoff from redevelopment sites.”  This explanation does not 
demonstrate any connection between development land uses that are not in the Priority Development Project 
Category and the observed “threats to water quality.”

Since the Fact Sheet does not provide any technical information showing that land uses that are not Priority 
Development Project Categories are a significant source of pollutants and a threat to water quality, the County 
requests the introductory paragraph of Section F.1.d.(2) subjecting the entire project footprint to SUSMP 
requirements should be deleted from the permit.

Response This comment has been considered in previous response to comments.  Please see theJuly 6, 2007, Response to 
Comments I, Response No. 28; and the July 1, 2009, Response to Comments IV, Response No. 103 and 104.

In summary, the language in the introduction of Section D.1.d.2 of the Tentative Order regarding the inclusion of the 
entire project when at least one aspect of the project is categorized as a Priority Project is consistent with the 
Regional Board’s 2002 approval of the San Diego SUSMP.  This is a particularly important requirement since 
municipalities have greater latitude during development to require pollution prevention than they have with existing 
development.  Moreover, this is a reasonable requirement in that it limits confusion for property owners and ensures 
consistent implementation of SUSMP requirements.  This section and related Finding have not been revised.

Comment No. 331 Commenter No. 49 Comment Subject SUSMP

Comment Streets, Roads, Highways, and Freeways (Section F.1.d.(2)(g), Page 34)

County comments regarding this provision were not addressed in the Regional Board Response to Comments dated 
July 1, 2009 and there is no mention of this provision in the Fact Sheet and so previous comments are resubmitted.  
Section F.1.d.(2)(g) includes as a Priority Development Project Category streets, roads, highways, and freeways 
including any paved surface of 5,000 square feet or greater that is used for transportation.  Highways and freeways 
are not the jurisdiction of Permittees and fall under the jurisdiction of the California Department of Transportation, 
which is regulated by its own statewide stormwater permit.

The County requests that the Provision be modified as follows:

(i) Streets and roads, highways, and freeways. This category includes streets and roads any paved surface that is 
are 5,000 square feet or greater used for the transportation of automobiles, trucks, motorcycles, and other vehicles.

Response The inclusion of streets, roads, highways, and freeways as a priority development project was a requirement in the 
current Permit, Order No. 2002-0001, section F.1.b(2)(a).viii.  The threshold only applies to streets, roads, highways, 
and freeways under the Copermittees jurisdiction. If the Copermittees do not have jurisdiction over any freeways, the 
threshold will not apply to freeway projects.  Removal of the term, therefore, is not necessary.  Although the 
Copermittees currently do not have any jurisdiction over highways or freeways, they may in the future have such 
jurisdiction, as is found in other California counties.
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Comment No. 332 Commenter No. 49 Comment Subject LID

Comment LID Site Design BMP Requirements (Section F.1.d.(4), Page 34-36)
In this provision the Order contains a combination of planning procedures, design principles, and design criteria. 
However, all these ideas are labeled as LID BMPs which makes for a confusing provision. The provision would 
greatly benefit by reorganizing it around planning procedures, design principles, and design criteria. Our redline 
mark-up was prepared with this reorganization in mind.

Section F.1.d.(4)(a)
This provision requires each PDP to perform an assessment of the potential for collection of storm water for on-site 
or off-site reuse opportunities. The Tentative Order is silent regarding how extensive the analysis should be and 
there is no supporting language in the Fact Sheet as to why this analysis should be done. This analysis should only 
be required when the project cannot meet the LID performance standard. The
important effort in this section is to have the permittees require all PDP that cannot meet the LID standard perform 
an assessment of their efforts to comply with the LID performance standard. This effort would ultimately complement 
a request for a waiver should that option become necessary.

Section F.1.d.(4)(b) and Section F.1.d.(4)(d).
Similar to the discussion above, this provision characterizes LID planning principles as LID BMPs. These principles 
are consistent with the definition of LID and should be acknowledged and supported. However, the County would like 
to note that Section F.1.d.(4)(b)(ii) is inconsistent with the LID sizing criteria in Section F.1.d.(4)(d). In section 
F.1.d.(4)(b)(ii) the permit correctly notes that site conditions will limit the amount of runoff that can be infiltrated. 
However, in Section F.1.d.(4)(d) no such acknowledgement is noted and full retention, with no runoff, is required for 
the water quality capture storm. The permit attempts to mitigate this requirement with granting off ramps for sites not 
able to meet the retention requirement. However, the two sections should be consistent and section F.1.d.(4)(d) 
should be modified to reflect the definition
of LID and the language found in F.1.d.(4)(b).

The County requests that Section F.1.d.(4) be modified as follows:

(4) Low Impact Development BMP Requirements

Each Copermittee must require each Priority Development Project to implement LID BMPs which will collectively 
minimize directly connected
impervious areas, limit loss of existing infiltration capacity, and protect areas that provide important water quality 
benefits necessary to maintain
riparian and aquatic biota, and/or are particularly susceptible to erosion and sediment loss.

(a) In selecting LID BMPs the Co-permittees shall develop plan review procedures that The following LID BMPs 
must be implemented:

(i) Require LID BMPs or make a finding of infeasibility for each Priority Development Project in accordance with the 
LID waiver program in Section
F.1.d.(8);

(ii)  incorporate formalized consideration, such as thorough checklists, ordinances, and/or other means, of LID BMPs 
into the plan review
process for Priority Development Projects;

(iii) Ensure that the review of each Priority Development Project must include an assessment of potential collection 
of storm water for on-site or off-site reuse opportunities;

(iv) Ensure that the review of each Priority Development Project must include an assessment of techniques to 
infiltrate, filter, store, evaporate, or detain runoff close to the source of runoff; and

(v) Within 2 years after adoption of this Order, each Copermittee shall review its local codes, policies, and 
ordinances and identify barriers therein to implementation of LID BMPs. Following the identification of these barriers 
to LID implementation, where feasible, the Copermittee
must take, by the end of the permit cycle, appropriate actions to remove such barriers.

(vi) Within 12 months of the adoption of this order, the principal permittee, in collaboration with the co-permittees, 
shall develop technically-based feasibility criteria to determine the feasibility of implementing LID BMPs including 
infiltration, harvest and reuse, evapotranspiration, and
biofiltration. The criteria shall include a prioritized selection process for BMP implementation
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(b) The following LID design principles where technically and economically feasible shall be implemented at all 
Priority Development Projects as required below: 

(i) Post development hydrograph shall mimic predevelopment hydrographs.

(ii) Maintain or restore natural storage reservoirs and drainage corridors (including depressions, areas of permeable 
soils,  swales, and ephemeral and intermittent streams.

(iii) Projects with landscaped or other pervious areas must, where feasible, drain runoff from impervious areas 
(rooftops, parking lots, sidewalks, walkways, patios, etc) into pervious areas prior to discharge to the MS4. The 
amount of runoff from impervious areas that is to drain
pervious areas shall not exceed the total capacity of the project's pervious areas to infiltrate or treat runoff, taking 
into consideration the pervious areas' geologic and soil conditions, slope, and other pertinent factors.

(iv) Projects with landscaped or other pervious areas must, where feasible, properly design and construct the 
pervious areas to effectively receive and infiltrate or treat runoff from impervious areas, prior to discharge to the 
MS4. Soil compaction for these areas shall be minimized. The amount of the impervious areas that are to drain to 
pervious areas must be based upon the total size, soil conditions, slope, and other pertinent factors.

(v) Projects with low traffic areas and appropriate soil conditions must construct walkways, trails, overflow parking 
lots, alleys, or other low-traffic areas with permeable surfaces, such as pervious concrete, porous asphalt, unit 
pavers, and granular materials.

(c) To protect ground water resources any infiltration LID BMPs must comply with Section F.1.(c)(6).

(d) LID BMPs sizing criteria:

(i) LID BMPs shall be sized and designed to ensure onsite retention, of the volume of runoff produced from a 24-
hour 85th percentile storm event, as determined from the County of Orange's 85th Percentile Precipitation Map 
("design capture volume");

(ii) If onsite retention LID BMPs are technically infeasible biofiltration BMPs may treat any volume that is not retained 
onsite by the LID BMPs. The LID biofiltration BMPs must be designed for an appropriate surface loading rate to 
prevent erosion, scour and channeling within the BMP.  Due to the flow through design of biofiltration BMPs, the total 
volume of the BMP, including pore spaces and prefilter detention volume is allowed to be no less than 0.75 times the 
design storm volume;

(iii) If it is shown to be technically infeasible to treat the  remaining volume up to and including the design capture 
volume using LID BMPs (retention or biofiltration), the project may implement conventional treatment control BMPs 
in accordance with Section F.1.d.(6) below or must
participate in the LID waiver program in Section F.1.d.(8).

(e) All LID BMPs shall be designed and implemented with measures to avoid the creation of nuisance or pollution 
associated with vectors, such as mosquitoes, rodents, and flies.

Response Planning procedures, design principles and design criteria are considered management practices.  The assessment 
for storm water reuse is necessary to ensure that a project proponent has examined all options at LID retention 
BMPs prior to entering the LID waiver program. The full capture of the design storm may be through infiltration, 
evapotranspiration or retention for reuse.  Storm water capture for reuse would fulfill the LID capture criteria.  If a 
project meets the LID performance standard through other methods, then the assessment for storm water reuse 
would not need to be conducted.

Section F.1.d.(4)(b)(ii) ensures that runoff directed to pervious areas, such as lawns or landscaping, are able to 
adequately handle the storm flows.  The requirements in section F.1.d.(4)(b)(ii) work with section F.1.d.(4)(d).  In 
other words, a project site must direct runoff from impervious areas to pervious areas; and a project site must size 
and design LID BMPs to ensure onsite retention of the design storm.  Where pervious areas cannot handle the 
storm flows from impervious areas, other LID retention BMPs, such as infiltration trenches or rain gardens, must be 
implemented.
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Comment No. 333 Commenter No. 49 Comment Subject SUSMP

Comment Treatment Control BMP Rquirements (Section F.1.d.(6)(f) and (g),  Page 38)

The Fact Sheet does not provide any technical basis for these provisions and the Regional Board Response to 
Comments dated July 1, 2009 refers to the Regional Board Response to Comments dated July 6, 2007. The 
Regional Board Response to Comments dated July 6, 2007 regarding this section does not provide any technical 
basis for these provisions.  Furthermore in the Regional Board Response to Comments
dated December 12, 2007 the Regional Board states “The Regional Board agrees that there is not a federal 
prohibition on placing pollution control practices within waters of the U.S.” Since the previous comments on this 
issue were not adequately addressed in the Regional Board’s Response to Comments, the comments are being 
resubmitted.

Section F.1.d.(6)(f) require treatment control BMPs be implemented prior to discharging into waters of the U.S. and 
provision F.1.d.(6)(g) prohibits the construction of treatment controls within waters of the U.S. or waters of the State. 
These provisions taken together limit the use of regional BMP and watershed-based approaches such as the Irvine 
Ranch Water District Natural Wetland System Project or Aliso Creek Water SUPER project.  Such projects should 
be encouraged and not prohibited by the Order.

The Tentative Order encourages a renewed focus on the ‘watershed approach’ but the proposed restriction on 
regional BMPs is antithetical to a watershed approach.  The  USEPA in its National Management Measures 
Guidance to Control Nonpoint Source Pollution from Urban Areas, Management Measure 5: New Development 
Runoff Treatment dated November 2005 (page 5-38) states that “regional ponds are an important component of a 
runoff management program.” and that the costs and benefits of regional, or off-site, practices compared to on-site 
practices should be consider part of a comprehensive management program. The EPA guidance acknowledges that 
a regional approach can effectively be used for BMPs.

The County requests that provisions F.1.d.(6)(f) and (g) be combined and modified to enable regional approaches to 
move forward.  Our suggested language reflects this concept. (f) Be implemented close to pollutant sources, and 
prior to discharging into waters of the U.S. and not be constructed within a waters of the U.S. or waters of the State 
unless the BMP obtains coverage under a Section 404 permit.

Response Again, the commenter misconstrues the Regional Board's past response to comments by only quoting the first 
sentence of the response.  Please see response to Comment no. 310.

Comment No. 334 Commenter No. 49 Comment Subject LID

Comment LID BMP Waiver Program (Section F.1.d.(7), Page 38-40)

On July 15, 2009 the Permittees met with the staff of the Regional Water Board to discuss, among many issues, the 
LID Waiver Program. One of the critical elements of that discussion was how to establish a pollutant credit system 
that is consistent with the water quality program. The fundamental principle that was agreed upon in that discussion 
was that regardless of which BMPs (LID based or treatment control based) is chosen for a site that the net impact 
from pollutant loadings be equal. Thus for a site that implements LID BMP for full retention of the water quality 
capture storm or implements a conventional BMP that captures the same pollutant loading the two are viewed equal 
in reducing pollutants. As an example and for the sake of comparison, an LID BMP designed to retain the 85% 
storm (i.e. the water quality capture storm) removes 85% of the pollutant load on an annual basis is equivalent to a 
conventional BMP if the conventional BMP can be designed to remove 85% of the annual pollutant load (in this case 
the conventional BMP would have to design to treat a larger storm than the water quality capture storm). In this 
situation the conventional BMP would be judged to be equivalent to the conventional BMP and the PDP would not be 
subject to additional mitigation measures. It is our understanding that the current draft Order allows this type of 
pollutant credit system to be established.

If this is not the case then the County requests that the Tentative Order be modified to support the principle.

Response The Regional Board staff agrees with the comment.
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Comment No. 335 Commenter No. 49 Comment Subject SUSMP

Comment Treatment Control BMP Maintenance Tracking (Section F.1.f.(3), Page 42-43)

This provision identifies that each Copermittee must verify that post-construction BMPs are operating effectively.  In 
provision F.1.f(3)(c)(i) there appears to be conflicting statements.  The first statement of this provision seems to 
imply annual verification of SSMPs while the second statement implies verification of BMPs once every four years. 
The provision is confusing and should be re-written or deleted.  The Fact Sheet and the Regional Board Response 
to Comments dated July 1, 2009 does not effectively identify why 90 percent of approved and inventoried final public 
and private SSMPs must be verified annually.  The finding in the Fact Sheet that “90 percent is a reasonable annual 
target” obviously does not take into account the significant amount of resources needed to complete these 
inspections.  The North Orange County MS4 Permit provides an adequate provision related to inspection of 
structural treatment controls and inclusion of similar language would provided consistency between the two permits.

The County requests that Section F.1.f.(3) be deleted and replaced with the following language:

Within 12 months of adoption of this order and annually thereafter, all public agency structural treatment control 
BMPs, and at least 25% of priority
development project structural treatment control BMPs, shall be inspected prior to the rainy season.  All structural 
treatment control BMPs shall be inspected within every four year period. The permittees shall ensure that the BMPs 
are operating and are maintained properly and all control measures are working effectively to remove pollutants in 
runoff from the site.  All inspections shall be documented and kept as permittee records. The permittees may accept 
inspections conducted and certified by state licensed professional engineers in lieu of permittee inspections.

Response The provision requires 90 percent of BMPs be verified annually.  Theoretically, a Copermittee may choose to verify 
the same BMPs every year, leaving 10 percent of the BMPs to never have been verified.  The second sentence 
ensures that all of the BMPs are verified every four years, in that way this ensures that the remaining 10 percent will 
be verified at least once during those four years.  We assume that the Copermittees would not be verifying 100 
percent of the BMPs in the fourth year but rotating which BMPs are verified each year.

The Copermittees 2007 DAMP proposes to verify 90 percent of WQMPs (including structural and non-structural 
BMPs) by inspection, self-certifications, surveys or other means.  The Regional Board agrees and finds that 90 
percent is a reasonable annual target given the ease of self-certifications and surveys.

Comment No. 336 Commenter No. Comment Subject

Comment

Response Transcription error.  Please reuse this number.
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Comment No. 337 Commenter No. 49 Comment Subject Hydromod

Comment Requirements for Hydromodification and Downstream Erosion (Section F.1.h, Pages 44-48)

Section F.1.h.(1)(b) discuses requirements for the HMP, and identifies the range of  runoff flow rates and durations 
that must compensate for the loss of sediment supply due to the development.  Areas of a development, outside of 
natural stream courses, produce fine grain sediments in a naturally occurring state. This material is known as wash 
load because it often moves through the river system in suspension without being present in the river bed in 
significant quantities (Colby, 1957). Wash load consists of particles so small that they are essentially absent on the 
stream bed (Ritter, 1995)9. Decreased wash load does not cause erosion, because it is transported well below 
capacity (ASCE, 2008). Natural stream courses within a development do contribute to bed load of a downstream 
receiving water as the stream course bed material is composed of larger particle sizes. The provision should be 
changed to reflect that compensation for sediment loss is due to the affected natural stream courses within a 
development.

The waiver for PDPs that discharge to concrete-lined or significantly hardened channel should be included as 
hydromodification requirements are not appropriate for cahnnels that are designed to accept increased flows from 
upstream development as the potential for erosion is minimal or not present.

The County requests that provision F.1.h.(1)(b) be modified as follows:

(b) Utilize continuous simulation of the entire rainfall record (or other analytical  method proposed by the 
Copermittees and deemed acceptable by the Regional Board) to identify a range of runoff flows for which priority 
Development Project post-project runoff flow rates and durations shall not exceed pre-development (naturally 
occurring) runoff flow rates and durations by more than 10 percent, where the increased flow rates and durations will 
result in increased potential for erosion or other significant adverse impacts to beneficial uses. In addition, the 
identified range of runoff flow rates and durations must compensate for the loss of sediment supply due to affected 
natural stream courses within the development.

Response The commenter states that sediment loss is due to the affected natural stream courses within a development, and 
that the text of section F.1.h.(1)(b) should be changed to reflect that.  The Regional Board agrees that sediment loss 
is due to the affected natural stream courses within a development.  This is because once development occurs, 
course sediment that was once available to erode naturally from a landscape and aggregate into streams providing 
bed and bank replenishment is no longer available.  Once developed, this natural sediment supply is entombed 
beneath concrete and asphalt, contributing to erosion of downstream receiving waters by preventing bed and bank 
replenishment.  The Regional Board disagrees that the proposed changes regarding sediment loss improve the 
clarity of the text.

The Regional Board disagrees with the suggestion to remove the qualification "naturally occurring" from the 
description of pre-development runoff flow rates.  As stated in Finding D.2.g., the goal of the hydromodification 
requirements are to prevent or further prevent hydromodification impacts on downstream watercourses and 
eventually restore natural flow regimes.  Only by using the "naturally occurring" pre-development runoff flow rates will 
the goal of restoring natural flow regimes be achievable.  Natural flow regimes are necessary to protect downstream 
receiving waters.

The commenter also suggests deleting language pertaining to the identification of the range of flow rates that must 
be controlled, including the removal of the description of the lower boundary of flows.  The Regional Board disagrees 
with these proposed changes, as describing the lower boundary of the range of flows is necessary for Copermittees 
to understand the expectations of the requirements.
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Comment No. 338 Commenter No. 49 Comment Subject Hydromod

Comment Section F.1.h.(2) identifies that the HMP must include a suite of management measures to be used on PDPs to 
protect and  restore downstream beneficial uses. As noted in our comments for Finding D.2.g. downstream 
restoration to its natural state is not always possible in highly urbanized areas and could lead to catastrophic impacts 
from flooding.

The County requests that provision F.1.h.(2) be modified as follows:

(2) In addition to the hydrologic control measures that must be implemented per  section F.1.h.(1)(c), the HMP must 
include a suite of management measures to be used on Priority Development Projects to protect and restore 
downstream beneficial uses and prevent or further prevent adverse physical changes to downstream channels. The 
measures must be based on a prioritized consideration of the following elements in this order:

Response The Regional Board recognizes that it is not always possible to restore creek segments to their natural states 
because of concern for flood control.  For this reason, section F of the Tentative Order does not contain 
requirements for the Copermittees to restore creeks.  

The requirements set forth in section F.1.h do not necessarily apply to concrete lined channels that are hardened all 
the way from the point of discharge to ocean waters, enclosed bays, or water storage reservoirs and lakes (section 
F.1.h.(3)(b)).  The Copermittees have the discretion to waive the requirements in these situations.  If, however, there 
is a portion of a creek that is not concrete lined all the way from the point of discharge to the ocean, then the 
beneficial uses of this portion of the creek must be protected and restored.  The management measures described 
in the HMP will aid in protecting and restoring the beneficial uses of any soft-bottomed creek segments occurring 
downstream of PDPs.  The intent of the HMP requirements are to protect and restore the beneficial uses of soft-
bottomed creek segments; however, there are no requirements to restore or rehabilitate concrete lined channels.

Although not a requirement, the Regional Board supports efforts to restore and rehabilitate degraded creek 
segments.  In some instances, this entails removing concrete and restoring natural flow regimes.  For this reason, 
section F.1.h.(1)(b) contains language regarding characterizing the erosive flows for concrete lined channels as if 
they were soft-bottomed creeks.  This standard is useful because if concrete lined channels are restored to their full 
physical, biological and chemical integrity, then the HMP already describes the maximum flow that this creek can 
sustain before erosion and degradation of beneficial uses occurrs.  As stated earlier, if a creek is concrete lined from 
the point of discharge of the PDP all the way to the ocean, enclosed bay,  or water storage reservoir, the project can 
be exempt from the requirements of section F.1.h.
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Comment No. 339 Commenter No. 49 Comment Subject Hydromod

Comment Section F.1.h.(3) identifies where hydromodification requirements are not required at the Copermittees discretion. 
The waiver for PDPs that discharge to concrete-lined or significantly hardened channels should be included as 
hydromodification requirements are not appropriate for channels that are designed to accept increased flows from 
upstream development as the potential for erosion is minimal or not present. The
comments for Finding D.2.g. are reemphasized for this provision as restoration is not always feasible. Furthermore 
the Fact Sheet and the Regional Board Response to Comments dated July 1, 2009 do not provide adequate 
technical basis for removing the waiver. The burden should not be on a PDP to identify if a downstream receiving 
water can be restored, rather that is the responsibility of the Regional Board. Further more it
is very important that the exemptions to HMPs be consistent between north and south Orange County otherwise we 
have consistency and equitable issue that exposes the permittees to undue legal exposure.

The County requests that provision F.1.h.(3) be modified as follows:

(3) Section F.1.h. does not apply to Priority Development Projects where the project:

(a) Discharges storm water runoff into underground storm drains discharging directly to bays or the ocean; or

(b) Discharges storm water runoff into conveyance channels that are engineered, concrete lined, or are significantly 
hardened, and are regularly maintained to ensure flow capacity.

(c) Site infiltrates at least the runoff from a two-year storm event. The permittees may request for a variance from 
these criteria, based on studies conducted by the Storm Water Monitoring Coalition, Southern California Coastal 
Water Research Project, or other regional studies. Requests for consideration of any variances should be submitted 
to the Executive Officer.

(d) The volume and the time of concentration of storm water runoff for the post development condition do not 
significantly exceed those of the predevelopment condition for a two year frequency storm event (a difference of 5% 
or less is considered insignificant). This may be achieved through site design and source control BMPs.

Response The Regional Board recognizes that creek restoration is not always feasible, and that hydromodification 
requirements are not appropriate for channels designed to accept increased flows (concrete lined).  As such, section 
F.1.h of the Tentative Order does not contain any requirements for creek restoration.

Contrary to this comment, the revised section F did not remove the waiver of hydromodification management 
requirements for concrete-lined channels.  Section F.1.h(3)(b) states that Copermittees have the discretion to waive 
the requirements for discharges of storm water runoff into conveyance channels whose bed and bank are concrete 
lined all the way from the point of discharge to ocean waters, enclosed bays, or water storage reservoirs.  
Furthermore, section F.1.h of the Tentative Order does not require the PDP or Copermittee to identify if a 
downstream receiving water can be restored.  In cases where there is a soft-bottomed portion of a creek that is 
located downstream from the point of discharge of a PDP, however, then the requirements are needed to protect 
and restore the beneficial uses of this soft-bottomed creek segment.

The Regional Board disagrees with the commenter's suggestions for revised language regarding the exemptions.  In 
terms of consistency with Order No. R8-2009-0030, the Copermittees can avoid consistency and equitable issues if 
they choose to adopt the more stringent requirements of the Tenative Order as the regional standard.  The 
commenter suggests exempting projects that discharge into hardened channels that are maintained, yet this 
approach offers no protection to creek segments that are soft-bottomed, located downstream of hardened 
channels.  The commenter further suggests exemptions from PDPs that infiltrate the runoff from a 2-year storm 
event, or volume or time of concentration of the discharge does not significantly exceed that of the 2-year storm 
event.  Yet, much of the work done by erosive force occurs from storms larger than the 2-year event (SCVURPPP, 
2005).  As such, the suggestions from the commenter are not acceptable as they do not protect and restore the 
beneficial uses of receiving waters to the MEP.  The Regional Board recommends that the Copermittees review 
hydromodification management plans in other parts of the State in developing the regional HMP, as the 
requirements are similar.
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Comment No. 340 Commenter No. 49 Comment Subject Hydromod

Comment Section F.1.h.(4)(a) requires within 2 years of adoption of the Order the Copermittees develop a draft HMP. The 
timeframe for development of HMPs for each watershed is too short to ensure an optimized program. Interim criteria 
assures that there will not be unregulated development in the interim. A minimum of three years, which was the 
length of time to develop criteria identified in the previous Tentative Order, should be allowed for their development.

The County requests that provision F.1.h.(4)(a) be modified as follows:

(a) Within 3 years of adoption of the Order, the Copermittees shall submit to some watersheds within south Orange 
County already have comprehensive watershed he County requests that the following provision be added to Section 
F.1.h. as follows: the Regional Board a draft HMP that has been reviewed by the public, including the analysias that 
identifies the appropriate limiting range of flow rates per section F.1.h(1)(b).

Response The commenter incorrectly states that HMPs for each watershed are required.  Section F.1.h of the Tentative Order 
requires the Copermittees to collaborate to develop one HMP that serves all of Southern Orange County.

The language in the Tentative Order allows the Copermittees 2 years to develop the first draft of the HMP.  The 
Regional Board anticipates that the Copermittees will develop HMPs similar to others available in the State:  Contra 
Costa County, Santa Clara County, and San Diego County.  Given the available and newly developed resources 
related to this subject, extra time to develop the HMP is not warranted.

Comment No. 341 Commenter No. 49 Comment Subject Hydromod

Comment Some watersheds within south Orange County already have comprehensive watershed plans that address 
hydromodification impacts. These watershed plans where appropriate can substitute for HMPs.

The County requests that the following provision be added to Section F.1.h. as follows:

(6) HMP Substitution. In watersheds where a comprehensive watershed plan has been developed and addresses 
hydromodification impacts consistent with this Order, the Copermittees may petition the Executive Officer to 
substitute the watershed plan for the HMP for that specific watershed.

Response See Response to Comment 119 dated July 1, 2009.

Comment No. 342 Commenter No. 49 Comment Subject Hydromod

Comment Section F.1.h.(5) identifies interim hydromodification criteria and identifies those PDPs where the interim 
hydromodification criteria does not apply.  A waiver of the interim hydromodification requirements should also be 
provided for PDPs per the proposed language for Section F.1.h.(3) identified above.

The County requests that Section F.1.h.(5) be modified as follows:

Within one year of adoption of this Order, each Copermittee must ensure that all Priority Development Projects are 
implementing the following criteria by comparing the predevelopment  and post-project flow rates and durations 
using a continuous simulation hydrologic model such as USEPA’s Hydrograph Simulation Program—Fortran (HSPF):

(a) For flow rates from 10 percent of the 2-year storm event to the 5 year storm event, the post-project peak flows 
shall not exceed pre-development peak flows.

(b) For flow rates from the 5 year storm event to the 10 year storm event, the post project peak flows may exceed 
pre-development flows by up to 10 percent for a 1-year frequency interval.

The interim hydromodification criteria do not apply to Priority Development Projects that meet the conditions 
identified in Section F.1.h.(3).

Within one year of adoption of this Order, each Copermittee must submit a signed, certification statement to the 
Regional Board verifying implementation of the interim hydromodification criteria.

Response The Regional Board disagrees with the proposed language regarding the exemptions from hydromodification 
management requirements for the reasons discussed in the response to Comments Nos. 337 (regarding the need to 
include "naturally occurring" to describe the pre-development condition) and 339 (regarding the rationale for the 
exemptions from the requirements).
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Comment No. 343 Commenter No. 49 Comment Subject Construction

Comment Although not directly addressed within the Tentative Order, the Permittees take issue with the requirement that they 
must pay a significant fee for the municipal stormwater permit, which covers their construction responsibilities and 
are also required to pay an additional fee when they submit an NOI to obtain coverage under the Statewide 
Construction General Permit.

In the Response to Comments IV, Regional Board staff indicate that "the Regional Board  does not have the 
discretion to combine, reduce, or waive fees for waste discharge requirements”. However, the County understands 
that there is some discretion and that this discretion could be consistent with the process that is established within 
Order No. R8-2009-0030.

Section XV of Order R8-2009-00030 (page 65 and 66) states:

1 This order authorizes the discharge of storm water runoff from construction projects that may result in land 
disturbance of one (1) acre or more (or less than one acre, if it is part of a larger common plan of development or 
sale which is one acre or more) that are under ownership and/or direct responsibility of any of the permittees. All 
permittee construction activities shall be in accordance with DAMP Sections 7 and 8.

2 All construction activities shall be in compliance with the latest version of State's General Permit for Storm Water 
Discharges Associated with Construction Activities except that an NOI need not be filed with the State Board.

3 Prior to commencement of construction activities, the permittees shall notify the Executive Officer of the Regional 
Board concerning the proposed construction project. Upon completion of the construction project, the Executive 
Officer shall be notified of the completion of the project.

4.  The permittees shall develop and implement a storm water pollution prevention plan (SWPPP) and a monitoring 
program that is specific for the construction project greater than one acre, prior to the commencement of any of the 
construction activities, except for routine maintenance activities. The SWPPP shall be kept at the construction site 
and released to the public and/or Regional Board staff upon request.

5. The SWPPP (and any other plans and programs required under the General Permit) and the monitoring program 
for the construction projects shall be consistent with the requirements of the latest version of the State's General 
Construction Permit.

6. The permittees shall give advance notice to the Executive Officer of the Regional Board concerning any planned 
changes in the construction activity, which may result in non-compliance with the latest version of the State's 
General Construction Permit.

Based on the above language the municipalities convey the information that is necessary to the Santa Ana Region, 
but they do not have to file a formal NOI under the State Construction General permit or pay the permit fee since 
they have already paid the municipal stormwater program permit fee.

The County requests that language similar to Order R8-2009-0030 be included within the permit so that the 
municipal stormwater permit fees cover all municipal activities including construction and that they not be held liable 
for additional fees when submitting NOI-based information.

Response Federal regulations and guidance clearly establish a system of dual regulation by both the municipalities and the 
NPDES permitting authority (in this case the State) for industrial and construction sites that are subject to NPDES 
permits.  The regulations do not provide any discretion to the permitting authority to waive the NPDES permit 
requirements for construction sites in areas covered by a MS4 permit.  To our knowledge, the Region 8 MS4 permit 
is the only permit throughout California that waives enrollment in the construction general permit.  This action 
appears contrary to federal law.
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Comment No. 344 Commenter No. 49 Comment Subject Construction

Comment BMP Implementation (Section F.2.d, Page 50)

The Response to Comments IV misunderstood the request in the previous comment letter, therefore the comment is 
resubmitted.

Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific stormwater management 
plan, however this is inconsistent with Section F.2.c.2.

The County requests the following change to F.2.d.(1)(a)(ii)

(ii) Development and implementation of a site-specific stormwater management plan runoff management plan (or 
equivalent construction BMP plan such as an erosion and sediment control plan);

Response An erosion and sediment control plan is not considered equivalent to a site-specific stormwater management plan, 
because construction sites are also a source of non-visible pollutants such as metals and nutrients.  To the extent 
that a storm water pollution prevention plan required by the Statewide Construction General Permit meets the 
requirements of the local jurisdictions codes and ordinances; such a plan may be considered equivalent.  Keep in 
mind that local codes and ordinances can be more specific and stringent than those requirements found in the 
construction general permit.  This requirement to develop a site-specific stormwater management plan also applies 
to sites less than one acre that are not covered by the Statewide Construction General Permit.

Comment No. 345 Commenter No. 49 Comment Subject Construction

Comment BMP Implementation (Section F.2.d, Page 51-52)

Since the County’s comments on this issue, the State Water Board has reissued the Statewide Construction 
General Permit. Section F.2.d.(1)(c)(i) (Page 51-52) states that the Permittees must require implementation of 
advanced treatment for sediment at construction sites that are determined to be an exceptional threat to water 
quality.

The Statewide Construction General permit adopted by the State Water Board on September 2, 2009, identifies 
Active Treatment Systems (ATS) as advanced sediment treatment technology.  ATS prevents or reduces the 
release of fine particles of sediment (silts and clays) by employ chemical coagulation, chemical flocculation or 
electrocoagulation to aid the reduction of turbidity caused by fine suspended sediments.

The recently adopted Construction General Permit also lays out a risk-based approach to permit requirements 
whereby the minimum requirements of the permit (e.g., BMPs, monitoring, and reporting) progressively increase as 
the risk level increases. Higher risk sites are also subject to numeric action levels and numeric effluent limitations for 
turbidity and pH.

The Construction General Permit identifies ATS as an available technology that may be employed on construction 
sites, but does not mandate the use of ATS. The Construction General Permit acknowledges that ATS is an 
emerging technology in California, and establishes conditions (e.g. operation and monitoring requirements) for its 
use.

Given that the Construction General Permit has established a risk approach whereby the highest risk construction 
projects will be subject to more stringent BMPs, rigorous monitoring, and compliance with numeric action levels and 
numeric effluent limitations, the County requests that the provisions requiring the use of ATS be deleted from this 
permit and that the selection of BMPs for construction operations, especially ATS be
done under the aegis of the Statewide Construction General Permit.

Response The ATS requirements in the Tentative order are identical to the ATS requirements in the San Diego MS4 Permit 
adopted on January 24, 2007.  As such, the authors of the construction general permit, that was only recently 
adopted, were well aware of these existing requirements for ATS.  No changes are made in response to this 
comment.

Please also see response to Comment no. 202.
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Comment No. 346 Commenter No. 49 Comment Subject Construction

Comment Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 54)

The County appreciates that the Regional Board staff clarified the intent of this provision regarding the need and use 
of the data being requested by the Permittees (see Response to Comments IV comment #128).

However, the provision also states that the data be submitted from the Permittees to the Regional Board “prior to the 
commencement of the wet season” which is typically September and then further states “Information may be 
provided as part of the JRMP annual report” (which is November). Thus, the timeframe for submittal of the 
information needs to be clarified.

Since F.2.g.(1) already requires that the Permittees notify the Board when the Permittee “issues a stop work order or 
other high level enforcement to a construction site” and the Permittees must follow the notification requirements in 
Attachment B, the County requests that the JRMP annual report be the mechanism for conveying the information so 
that the information is not submitted twice.

The County requests the following modifications:

(2) Each Copermittee shall annually notify the Regional Board, of all construction sites with alleged violations. 
Information may be provided as part of the JRMP annual report. Information provided shall include, but not be limited 
to, the following:

(a) WDID number if enrolled under the General Construction Permit;
(b) Site Location, including address;
(c) Current violations or suspected violations.

Response At the least, the Copermittees need to notify the Regional Board prior to the commencement of the wet season.  
Submission prior to the rainy season allows the Regional Board to coordinate inspections in a timely manner.  Per 
Section K, the Copermittees may propose an alternate schedule.  If the Copermittees propose a schedule where the 
JRMP annual reports are submitted prior to the commencement of the rainy season; then the notification of sites 
with alleged violations may be done as part of the JRMP annual report.  Directive F.2.g.(2) has been corrected.
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Comment No. 347 Commenter No. 49 Comment Subject Existing Development

Comment Flood Control Structures (Section F.3.a.(4)(c), Page 56)

Section F.3.a.(4)(c) requires the Permittees to evaluate existing flood control devices to identify those that are 
causing or contributing to a condition of pollution, identify measures to reduce or eliminate the structure’s effect on 
pollution, and evaluate the feasibility of retrofitting the structure.  While some minor changes were made, the intent 
of the previously submitted comments has not been addressed.

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood control devices and 
determining if retrofitting the device is feasible. The regulations state:

(4) A description of procedures to assure that flood management projects assess the impacts on the water quality of 
receiving water bodies and that existing structural flood control devices have been evaluated to determine if 
retrofitting the device to provide additional pollutant removal from stormwater is feasible.

The County requests that the language be modified so that it is aligned with the current stormwater permit, 
recognizes the work that has been completed to date, is consistent with the intent of the federal regulations, is 
consistent with the justification within the Fact Sheet, and is more consistent with Provision XIV.10. in Order No. R8-
2009-0030. The proposed language modification is as follows:

(4) BMP Implementation for Flood Control Structures

(c) Each Copermittee who owns or operates flood control devices/facilities must continue to evaluate its existing 
flood control devices/facilities, 
and identify opportunities and the feasibility of configuring and/or reconfiguring channel segments/structural devices 
to function as pollution control devices to protect beneficial uses. 

The inventory and evaluation must be completed by and submitted to the Regional Board in the 2nd year JRMP 
Annual Report.

Response The comment regarding flood control structures was considered in previous response to comments.  Please see the 
Fact Sheet discussion for section F.3.a.(4)(c); the July 6, 2007, Response to Comments I, Response No. 42; the 
December 12, 2007, Response to Comments II, Response No. 26; the February 13, 2008, Response to Comments 
III, Comment No. 26; and the July 1, 2009, Response to Comments IV, Response No. 129.

In summary, the Tentative Order's requirements to evaluate retrofitting existing flood control devices are consistent 
with the intent of the federal regulations.  The federal regulations call for flood management projects to assess the 
impacts on the water quality of receiving water bodies.  In order to conduct such an assessment, the Copermittees 
will have to evaluate and identify those flood control devices that are causing or contributing to a condition of 
pollution.  In order to evaluate feasibility of retrofitting flood control projects, they must first identify proposed 
measures to reduce or eliminate the structure's effect on pollution.
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Comment No. 348 Commenter No. 49 Comment Subject Existing Development

Comment Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 57-58)

There continue to be several concerns with this section of the Tentative Order as outlined below:

First - Although (7)(a) is consistent with the current permit (Order No. R9-2002-0001), the Permittees submit that the 
provisions regarding sanitary sewer maintenance are more applicable to sanitary sewer agencies, not stormwater 
agencies. It is fundamentally inappropriate to include sanitary sewer maintenance requirements in a stormwater 
permit even where the two systems may be operated by the Permittee.  Where similar maintenance requirements 
are included in the wastewater treatment plant or collection system permit, these provisions are an unnecessary 
duplication of other regulatory programs.

In addition, it is an inappropriate and ineffective use of public money to try to “prevent and eliminate infiltration of 
seepage from sewers to MS4s”. How are the permittees supposed to know where the infiltration is occurring 
throughout the hundreds of miles of storm drains so that the efforts can be focused to those areas? How are the 
permittees supposed to prevent infiltration in the storm drain system without sliplining the entire
system? Although it may seem like this is something that the permittees can simply do through “routine preventative 
maintenance” this simply isn’t the case. Instead, the owner/operator of sewer system must have the primary 
responsibility to prevent exfiltration/leaks from occurring in the first place rather than relying on the recipient of the 
leaks to manage the problem.

Second - On a similar issue, the State Board stayed a provision in the existing permit finding that “the regulation of 
sanitary sewer overflows by municipal storm water entities, while other public entities are already charged with that 
responsibility in separate NPDES permits, may result in significant confusion and unnecessary control activities.” 
[emphasis added] (WQ 2002-0014 at p.8).

It is unclear why the Board staff are not conforming with this Stay from the previous permit. In addition, this portion of 
the comment was not addressed within the Response to Comments IV.

The County requests that part (a) of the provision (7) should be deleted from the Tentative Order.

Response The comments regarding sanitary sewer infiltration and spill response have been extensively considered in previous 
response to comments.  Please see the July 6, 2007 Response to Comments I, Response Nos 44, & 50; the 
December 12, 2007, Response to Comments II No. 28; the July 1, 2009, Response to Comments IV, Response No. 
130 & 180.

Comment No. 349 Commenter No. 49 Comment Subject Existing Development

Comment While the Permittees agree that stormwater agencies must also address aspects of sanitary sewer incursions into 
the MS4s, the provisions in (7)(b) are aspects of other portions of the stormwater program and should be moved to 
those sections of the Tentative Order.

The County requests the following proposed changes:

i. Adequate plan checking for construction and new development – incorporate in the Construction and New 
Development programs

ii. Incident response training for municipal employees that identify sanitary sewer spills – incorporate in the Illegal 
Discharges/Illicit Connections (ID/IC) program.

iii. Code enforcement inspections – delete, this is covered by other programs

iv. MS4 maintenance and inspections – incorporate in the Municipal program, provision D.3.a(6).

v. Interagency coordination with sewer agencies – incorporate in the ID/IC program.

vi. Proper education of municipal staff and contractors conducting field operations on the MS4 or municipal sanitary 
sewer (if applicable) – incorporate in the Municipal program.

Response This comment has previously been addressed please see the July 1, 2009 Response to Comments IV, Response 
No. 251.
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Comment No. 350 Commenter No. 49 Comment Subject Existing Development

Comment Mobile Businesses (Section F.3.b(3)(a), Page 62)

Although the Response to Comments IV addresses the County’s previously submitted comments, we respectfully 
disagree with Board staff that the new permit section “is not a significant change from the existing Order” and that 
our proposed recommendation of a pilot program focused on one or two categories of mobile business would be “a 
lessening of the requirement and considered backsliding”.  In fact, the latter statement is
not supported by the structure and description of the new section of the permit which states that the Permittees must 
develop the following (i.e. this is a new program that is not currently in existence pursuant to the previous Order):

• “a program to reduce the discharge of storm water pollutants from mobile businesses to the MEP”

• “minimum standards and BMPs”

• “an enforcement strategy”

• “an outreach and education strategy”

In our previous comment letter we noted the difficulties associated with developing this program, concerns which 
were mirrored in the Fact Sheet. For the reasons previously noted and acknowledged by the Regional Board, we 
request that the requirement for this program be changed to the development of a pilot program for the mobile 
business category. The pilot program would allow the Permittees to work together on a regional
basis to develop an appropriate framework for addressing mobile business and determine whether the program is 
effective prior to expending a significant amount of resources on multiple categories of mobile businesses.

In addition, this would be consistent with the approach taken in the Santa Ana Region pursuant to Order No. R8-
2009-0030 – Section X.8. (page 45) which states:

“Within 12 months of adoption of this order, the permittees shall develop a mobile business pilot program. The pilot 
program shall address one category of mobile business from the following list: mobile auto washing/detailing; 
equipment washing/cleaning; carpet, drape and furniture cleaning; mobile high pressure or steam cleaning.  The 
pilot program shall include at least two notifications of the individual businesses operating within the County 
regarding the minimum source control and pollution prevention measures that the business must implement. The 
pilot program shall include outreach materials for the business and an enforcement strategy to address mobile 
businesses. The permittees shall also develop and distribute the BMP Fact Sheets for the selected mobile 
businesses.  At a minimum, the mobile business Fact Sheets should include: laws and regulations dealing with 
urban runoff and discharges to storm drains; appropriate BMPs and proper procedure for disposing of wastes 
generated.”

The County requests that the Board modify this section of the permit to identify that a program will be developed as 
a pilot program focusing on one category of mobile businesses.

Response The Regional Board stands by their response in the July 1, 2009, Response to Comments IV, No. 29.  

To elaborate, the previous permit, R9-2002-0001,section F.3.c,  requires the Copermittees to:

• "reduce pollutants in runoff", section F.3.c

•"designate a set of minimum BMPs", section F.3.c.(3)

•"enforce its storm water ordinance for all commercial sites and sources", Section F.3.c.(5)

•"develop an education component to address commercial communities", Section F.4.b

In comparison to the previous order, the commercial source identification inventory is identical regarding mobile 
businesses except for the addition of mobile pet services, and the Regional Board has not received comments 
contrary to their inclusion.
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Comment No. 351 Commenter No. 49 Comment Subject Existing Development

Comment Inspection of Industrial and Commercial Sites/Sources (Section F.3.b(4)(b), Page 63)

The County appreciates that the Regional Board staff clarified the intent of this provision regarding the need and use 
of the data being requested by the Permittees. However, the provision also states that the data be submitted from 
the Permittees to the Regional Board “prior to the commencement of the wet season” which is typically September 
and then further states “Information may be provided as part of the JRMP annual report” (which is November). Thus, 
the timeframe for submittal of the information needs to be clarified.

Since the Permittees already notify the Board when there are compliance issues at an industrial site/facility subject 
to the General Industrial Permit and the Permittees must follow the notification requirements in Attachment B, the 
County recommends that the JRMP annual report be the mechanism for conveying the information so that the 
information is not submitted twice.

The County requests the following modifications:

(2) Each Copermittee shall annually notify the Regional Board, prior to the commencement of the wet season, of all 
Industrial sites and Industrial Facilities subject to the General Industrial Permit or other individual NPDES permit with 
alleged violations. Information may be provided as part of the JRMP annual report.

Response At the least, the Copermittees need to notify the Regional Board prior to the commencement of the wet season.  
Submission prior to the rainy season allows the Regional Board to coordinate inspections in a timely manner.  Per 
Section K, the Copermittees may propose an alternate schedule.  If the Copermittees propose a schedule where the 
JRMP annual reports are submitted prior to the commencement of the rainy season; then the notification of sites 
with alleged violations may be done as part of the JRMP annual report.  Directive F.3.b.(4)(b) has been corrected.
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Comment No. 352 Commenter No. 49 Comment Subject Retrofitting

Comment Retrofit Existing Development (Section F.3.d, Pages 68-70)

This provision requires that each Permittee must implement a retrofitting program for existing developments (i.e. 
municipal, industrial, commercial, residential). These requirements present a significant change and present a 
substantial burden to the municipal stormwater program by requiring a host of engineering studies, capital 
improvements, land acquisition, etc.) This requirement is also inconsistent with Order
R8-2009-0030.

Currently, new development requirements are imposed as conditions of approval for new projects and projects that 
are voluntarily undergoing redevelopment.  A thorough legal review is required to determine whether municipalities 
have the authority to compel land development requirements absent a voluntary land development application and if 
such authorities can be developed given other legal constraints.

The Permittees do not concur with the statement of the Regional Board staff in the fact sheet that “Retrofitting 
existing development is practicable for a municipality…” A systematic evaluation of the technical and legal 
opportunities and constraints of a requirement to require retrofitting, especially of private landowners, is necessary to 
determine whether or not such a requirement is practicable. The evaluation must precede the permit provision to 
mandate MS4s require retrofitting of existing development.

These provisions of the permit represents an entire new approach to existing development that places an unknown 
significant burden on the Permittees and ultimately to property owners in the south Orange County area. It is 
concerning to the County that this provision sets up a process that goes well beyond the Federal regulations, 
especially regarding potential efforts on private property.

In addition, the provision sets up a requirement that will likely require the Permittees to address most, if not all, of the 
areas within the geographic area regulated under this pemit, which simply is not feasible. The Permittees are 
required to inventory a multitude of candidate areas, prioritize them and then proceed with projects in those areas 
where retrofitting is feasible. In addition, provision d.6. further states that, “where constraints
on retrofitting preclude effective BMP deployment…the Copermittee may propose a regional mitigation project”, 
which then means that additional projects will have to be undertaken – not just those that are prioritized as “highly 
feasible”.

The County requests that this unprecedented requirement be eliminated from the permit.

Response The comment regarding retrofitting has been considered in the previous response to comments.  Please see the 
Fact Sheet discussion on retrofitting; and the July 1, 2009, Response to Comments IV, Response Nos. 46, 136, 161, 
and 162.

In summary, the Tentative Order’s requirements for retrofitting existing development is practicable for a municipality 
through a systematic evaluation, prioritization and implementation plan focused on impaired water bodies, pollutants 
of concern, areas of downstream hydromodification, feasibility and effective communication and cooperation with 
private property owners.  The Tentative Order’s requirement realized the legal limitations that the Copermittees have 
in requiring retrofitting on privately held land.  Therefore, the Tentative Order requires the Copermittees to cooperate 
with private landowners in implementing retrofitting opportunities.
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Comment No. 353 Commenter No. 49 Comment Subject WURMP

Comment Watershed Urban Runoff Management Program (Section G, Page 74)

The County appreciates the modification to the WURMP section to provide for the flexibility that is necessary within a 
watershed management program.

The County requests that the WURMP Workplan be expanded to include the following so that the watershed work 
plans are comprehensive and address water quality in a more holistic manner:

• Municipal retrofit provision;

• Hydromodification;

• Water supply; and

• Habitat

Since it is not always necessary to “model” to demonstrate water quality improvements in the receiving waters, the 
County requests that provision G.2.e. be modified to allow for modeling and/or monitoring as necessary.

Response It is unnecessary to specifically reference or include those sections in the Watershed Workplan requirement.  All 
jurisdictional components could be integrated into the watershed workplans depending on the specific pollutants of 
concern in the watershed.  By not specifying specific components within the watershed workplan, the Tentative 
Order is actually more flexible for the Copermittees to determine BMPs and strategies to address pollutants of 
concern.  The modeling will be necessary to assist the Copermittees in assessing the effectiveness of the BMPs, 
selecting BMPs for deployment, and prioritizing their resource expenditures.
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Comment No. 354 Commenter No. 49 Comment Subject TMDL

Comment This provision is supported by Finding E.11 which identifies that adopted TMDL WLAs will be incorporated as 
numeric effluent limits for specific pollutants and watersheds.

As noted previously, the Permittees are concerned that it appears that Regional Board staff plan to incorporate 
WLAs as numeric effluent limits in the MS4 permit without consideration of other options or as to how the TMDL 
may be written, which might include:

• Requiring implementation of specific BMPs in the permit;

• Providing a recommended menu of potential BMPs in the TMDL, implementation plan, or the permit for sources to 
evaluate and select;

• Referencing BMP performance standards in the TMDL, implementation plan, or the permit;

• Recommending the selection of BMPs and developing benchmark values or performance measures; and

• Requiring the review of existing BMPs and selecting additional BMPs to achieve progress.

The USEPA draft handbook TMDLs to Stormwater Permit lists the above options and notes that:

“There are no guidelines for determining which approach is most appropriate to use. It is likely that a variety of 
factors, including type of source, type of permit, and availability of resources, will influence which approach makes 
the most sense.”

However, it does not appear that the Regional Board has considered the variety of factors in determining that 
numeric effluent limitations are most appropriate method of incorporating the WLAs for all pollutants in all 
watersheds into the MS4 stormwater permit.

The County requests that the following language, which is from the adopted Ventura County MS4 Stormwater Permit 
(R4-09-0057 Page 95) be incorporated into this section within the introduction to clarify how the WLAs will be 
attained:

The Permittees shall attain the Waste Load Allocations by implementing BMPs in accordance with the TMDL 
Technical Report, Implementation Plan, or as identified as a result of TMDL special studies specified in the Basin 
Plan Amendment.

The Permittees shall comply with the Waste Load Allocations, consistent with the assumptions and requirements of 
the Waste Load Allocations documented in the Implementation Plans, including compliance schedules, associated 
with the State adoption and approval of the TMDL at compliance monitoring points established in the TMDL 
Monitoring Program (40 CFR 122.44(d)(1)(vii)(B)).

Response The Regional Board has considered all options when considering how best to incorporate the TMDL into the 
Tentative Order.  The Copermittees are given great flexibility in implementing BMPs capable of meeting the Waste 
Load Allocation Reductions, Final Allocations and Numeric Targets that come directly from the adopted TMDL.  The 
USEPA approves of this approach as is evident by their letter of September 28, 2009 that supports adoption of the 
Tentative Order.  No change has been made in response to this comment.

This comment has been previously submitted (albeit in a slightly different format).  Please see response to 
Comment no. 144 from the July 1, 2009, Response to Comments IV.  Please also see response to Comment nos. 
59 and 72 from the July 1, 2009, Response to Comments IV.
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Comment No. 355 Commenter No. 49 Comment Subject General

Comment Section J. of the Tentative Order requires the Permittees to assess the effectiveness of their JURMP, identify 
necessary program modifications, and report that information to the Regional Water Board on annual basis. Section 
J.1.a. identifies specific water quality-based objectives for 303(d) listed water bodies, environmentally sensitive 
areas (ESAs), and the major program components.

Although the concept and intent of the provision is understood and supported by the Permittees, the specificity and 
inclusion of the required water quality-based objectives and focus on the 303(d) listed water bodies and ESAs is 
misplaced and has not been developed within the context of the California Stormwater Quality Association (CASQA) 
Guidance or through the State’s Storm Water Quality Task Force which was established pursuant to AB 739 to 
develop a comprehensive guidance document for evaluating and measuring the effectiveness of Municipal Storm 
Water Management Program (Guidance Document). Although the Guidance Document has not been finalized, it 
builds off of the CASQA Guidance Document concepts. In addition, this section is not consistent with Order R8-2009-
0030.

As written, this section of the Tentative Order is not consistent with the CASQA Guidance Document and does not 
provide flexibility for the Permittees to develop objectives and an overall strategy for the effectiveness assessment 
and will result in resources being expended
without achieving the intended goal.

Since the Permittees have already developed and implemented a program effectiveness assessment framework 
and programmatic and environmental performance metrics and have committed to developing metric definitions and 
guidance to improve the efficacy of the assessments in the ROWD, the provision should be modified to allow the 
Permittees to continue to use the approach that they have been using for several years.

The County requests that this provision be replaced with the following text: The annual report shall include an overall 
program assessment.  The permittees may use the “Municipal Stormwater Program Effectiveness Assessment 
Guidance” developed by the California Stormwater Quality Association in May 2007 as guidance for assessing 
program activities at the various outcome levels. The assessment should include each
program element required under this order, the expected outcome and the measures used to assess the outcome. 
The permittees may propose any other methodology for program assessment using measurable targeted outcomes.

Response This comment has been submitted and responded to twice previously.  Please see Comment No. 145 in the July 1, 
2009, Response to Comments IV and Comment No. 56, Response to Comments on Tentative Order No. R9-2007-
0002, July 6, 2007.

In regards to consistency, please see Comment no. 373 .  Please also see Comment No. 24 in the July 1, 2009, 
Response to Comments IV.

Comment No. 356 Commenter No. 49 Comment Subject General

Comment Section G.7. requires that the Permittees submit the Aliso Creek WURMP annual report by March 1 of each year. 
Since the Watershed Action Plan Annual Report for the Aliso Creek Watershed has historically been submitted in 
November of each year and has been based on the fiscal year like the other WURMP reports, it is unclear why 
Board staff are requiring this change.  As such, the Aliso Creek WURMP submittal is now inconsistent with the other 
WURMP submittals both in the date for submittal and the time period for which the report covers. The County would 
prefer that the Aliso Creek WURMP annual report submittal date be aligned with the other WURMP submittals.

The County requests that the new language incorporated as a part of Section K. on page 84 also be included in the 
introduction to Section G.7. so that the reporting schedules are consistent.

The Copermittees may propose alternate reporting criteria and schedules, as part of their updated JRMP, for the 
Executive Officer’s acceptance.

Response The language under Section K applies to all reporting criteria and schedules in the Tentative Order, not just for 
JRMP requirements.  Any proposed criteria and suggested schedules should be included in the updated JRMP.
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Comment No. 357 Commenter No. 49 Comment Subject Monitoring

Comment To enable staff, monitoring, and analytical resources for new monitoring program requirements to be acquired and 
integrated into current efforts, it is requested that implementation of new requirements should be specified in 
Attachment E to begin 12 months from the date of permit adoption.

Response The earliest monitoring required under the Tentative Order does not begin until October 01, 2010 (see E.III.B).  
Multiple facets of the monitoring (e.g. mass emmissions and non-storm water) are continuations of monitoring 
programs under R9-2002-001.  Furthermore, there are multiple extended time frames for other monitoring 
programs, such as the sediment toxicity special study.   The Regional Board contends this is an ample time frame, 
as not all new monitoring requirements take effect October 01, 2010.

Comment No. 358 Commenter No. 49 Comment Subject Monitoring

Comment The 6-hour holding time for samples of indicator bacteria limits the length of time that sampling teams can spend in 
the field and consequently does not allow sampling of some episodic events. For example, a typical day of 
bioassessment monitoring at three locations requires 8 hours in the field for PHAB assessment and collection of 
benthic macroinvertebrate, water quality, and toxicity testing samples. Also, mass emissions monitoring of 
stormwater runoff can occur on weekends and holidays when contract laboratory services are not available. 
Additionally, monitoring bacteriological quality of stormwater at mass emissions site will not useful information 
considering access to flood control channels is prohibited during periods of stormwater runoff and the mass 
emissions monitoring sites are generally great distances upstream of the coastal receiving waters.

The County requests that the requirement to conduct monitoring of bacteriological quality at bioassessment sites 
and during stormwater events at mass emissions sites be removed.

Response Please see Comment no. 318  in the July 1, 2009, Response to Comments IV.  The request for exemption of 
bacteriological sampling during bioassessment sampling was accepted in the July 01, 2009 response to comments.  
This has been clarified in Attachment E.

Comment No. 359 Commenter No. 49 Comment Subject Monitoring

Comment Monitoring for oil and grease concentration will not detect lighter petroleum fractions such as gasoline and diesel. Oil 
and grease has been detected in 13 of 900 samples in the Dry Weather Reconnaissance Program since 2003.

The County requests that the requirement to collect a grab sample for oil and grease during stormwater runoff 
monitoring be limited to Mass Emissions and Ambient Coastal Receiving Water sites.

Response Under Attachment E, the only required storm water sampling for oil and grease is for Mass Emissions and Ambient 
Coastal Receiving Water Monitoring sites.

Comment No. 360 Commenter No. 49 Comment Subject Monitoring

Comment Section E.II.B.1.b requires measurement of hardness in the receiving waters during composite stormwater sampling 
of the MS4 major outfalls. Since the hardness of the receiving waters can fluctuate considerably during a storm, a 
composite sampling of the receiving water would be the most appropriate method of determining the water 
hardness. This sampling of the receiving water however would require an extra automatic sampler.

The County requests that if the total metal concentration of the composite sample from the major outfall exceeds the 
SAL, comparison will be made to the CTR CMC adjusted to a hardness value calculated from the Mass Emissions 
Database. The representative hardness value from each watershed area will be calculated as the median of the 
timeweighted hardness values of all storms monitored (2000-2008 reporting years) in the mass emissions program 
within the respective watershed area. The current mass emission monitoring protocol includes collection of 3-5 
composite samples during a 4-day period after the onset of a storm. In order to more accurately characterize 
receiving water hardness during the first 24 hours (MS4 Major Outfall monitoring protocol) only the first two 
composite samples (1-hour first flush + second composite) of each storm would be used to calculate the time-
weighted average concentration.

Response Attachment E of the Tentative Order currently does not prescribe the exact sampling methodology, and only states 
that a grab sample may be utilized.  

The Regional Board appreciates the suggestion to use historic mass emmissions data, but this is more appropriate 
to propose in the Planned Monitoring Program, due September 1, 2010 (see Attachment E.III.A.1) under the 
Tentative Order.  Since an exceedance of an SAL is to be combined with other information when the Copermittees 
consider iterative actions, the use of a median hardness value should not be a problem.
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Comment No. 361 Commenter No. 49 Comment Subject Monitoring

Comment Section E.II.C.b.(3) states that effluent samples must also include analysis for chloride, sulfate, and total dissolved 
solids.  Although these constituents are listed in the Basin Plan they were removed from the lists of NELs that were 
in prior iterations of the permit.

The County requests the removal of these three constituents from the Non-stormwater monitoring suite.

Response Chloride, sulfate and total dissolved solids have been identified as pollutants of concern, and may be found in illicit 
discharges and/or connections to the MS4.  These pollutants were removed from the initial list of NELs as more 
information, including monitoring, was found to be required in order to evaluate the need for effluent limitations.  The 
commenter provides no reason for their removal from IC/ID monitoring.  Thus, no change has been made.

Comment No. 362 Commenter No. 49 Comment Subject Monitoring

Comment Section F.4.e.(2)(c) of the Program Provisions states that: “Within two business days of receiving analytical 
laboratory results that exceed action levels, the Co-Permittees must either initiate an investigation to identify the 
source of the discharge or document the rationale for why the discharge does not pose a threat to water quality and 
does not need further investigation.” The two-day response is an unrealistic expectation
considering the weekly volume of data received from the laboratories, the time required to enter the data into the Co-
Permittee database, and the data review process.

The County requests the establishment of a protocol that specifies that within five business days of receiving 
analytical laboratory results that exceed action levels the Co-Permittee responsible for the watershed from which the 
discharge emanated will be notified. Within 2 business days after notification Co-Permittee will either initiate the an 
investigation to identify the source of the discharge or document the rationale for why the
discharge does not pose a threat to water quality and does not need further investigation.

Response Please see response to Comment no. 260.

The Regional Board has changed the required response criteria from 2 business days to 5 business days.

Comment No. 363 Commenter No. 49 Comment Subject Monitoring

Comment The requirement that the Planned Monitoring Program be submitted September 1st of every year, beginning on 
September 1, 2009, does not allow adequate time for analysis of the monitoring data from the prior year as it is 
affected by management actions undertaken throughout the MS4, subject of the annual Performance Effectiveness 
Assessment.

The County requests that consideration be given to an annual meeting after submittal of the Annual Report to 
discuss the content of the report and any changes to the monitoring program or suggestions for special studies. This 
approach will promote a more collaborative relationship between the Permittees and Board staff and may help 
streamline the renewal of future permits.

Response The Regional Board has already agreed that this is a good idea.  Please see Comment nos. 326, 267 and 183  in 
the July 1, 2009, Response to Comments IV.

Comment No. 364 Commenter No. 49 Comment Subject Monitoring

Comment The requirement that the Receiving Waters and Urban Runoff Monitoring Annual Report be submitted October 1st of 
every year, beginning on October 1, 2010, does not provide adequate time for relevant analysis of the monitoring 
data collected in the 12-month period immediately prior to the proposed reporting date. Previous annual reports were 
submitted on November 15th of each year and assessed the results of monitoring
activities conducted in the 12-month period ending 4½ months prior to the reporting date.

The County requests that the Receiving Waters and Urban Runoff Monitoring Programs Annual Report continue to 
be submitted in conjunction with the Unified Annual Report and Performance Effectiveness Assessments.

Response Please see Comment no. 183  in the July 1, 2009, Response to Comments IV.
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Comment No. 365 Commenter No. 50 Comment Subject LID

Comment We appreciate the Board’s recognition that properly engineered LID filtration BMPs are available to a project 
developer to meet the LID performance standard. The Tentative Order language states that “due to the flow through 
design of biofiltration BMPs, the total volume of the BMP, including pore spaces and prefilter detention volume is 
allowed to be no less than 0.75 times the design storm volume.”

At a minimum, we ask that this section be revised to require that the biofiltration BMPs be designed to retain no less 
than 75% of the portion of the design storm that is not retained on site. We believe the intent of the Board is to allow 
biofiltration (or better stated, filtration LID BMPs) BMPs to be used to handle all or a portion of the design storm 
volume when it is shown through infeasibility that onsite retention BMPs alone cannot handle the total design storm 
volume. Sizing each and every biofiltration BMP to handle up to 0.75 of the total design storm volume is 
unnecessary and expensive.

Response The Regional Board agrees that the intent of the Tentative Order's requirement is that the total prefilter volume be 75 
percent of the portion of the design storm that is treated by the biofiltration BMP.  But please understand that the 
overall filtration design of the biofiltration unit must be for the whole design storm.  The 75 percent allowance is for 
the prefilter detention volume.

Comment No. 366 Commenter No. 50 Comment Subject Hydromod

Comment The hydromodification control waivers contained in this subsection should expressly include waivers for projects that 
do not increase the potential for hydromodification impacts over the existing site conditions, or that discharge to a 
receiving water that is not susceptible to hydromodification impacts. Suggested edits are as follows:

Waivers may also be implemented for the following projects that do not increase the potential for hydromodification 
impacts over the existing site conditions:

(A)Projects within a natural watershed where a geomorphically-based watershed study has been prepared that 
establishes that the potential for hydromodification impacts is not present.

(B) Significant redevelopment projects that do not do not increase impervious area or decrease the infiltration 
capacity of pervious areas compared to the pre-project conditions.

(C) Projects that discharge directly or via a storm drain to a substantially hardened channel, sump, a lake, area 
under tidal influence, or other receiving water that is not susceptible to hydromodification impacts.

Response Please see the response to Comment No. 122.

Comment No. 367 Commenter No. 51 Comment Subject LID

Comment Our comments focus on the development and implementation of effective Low-Impact Development (“LID”) utilizing 
progressive standards and reviews in order to ensure the integrity of the latest MS4 permit. Coastkeeper has 
consistently supported the inclusion and implementation of LID principles throughout the development of MS4 
permits in Orange County and the Inland Empire. LID provides an environmentally preferred avenue for the 
reduction of harmful pollutants from the waterways of southern California as well as providing for groundwater 
recharge and a reduction in our region’s reliance on imported water. In as much as we support the incorporation of 
LID principles into the south Orange County MS4 permit, we are also dedicated towards the adoption of a permit 
which accurately reflects the various LID best management practices (“BMPs”) in a way which maximizes their utility.

Chief among our concerns is this permit’s pervasive reliance on “biofiltration” without including a working definition of 
the term or providing verifiable standards of which biofiltration BMPs must satisfy. Rather than provide clarity the 
permit instead reinforces ambiguity by providing a potentially unworkably vague term which does not guarantee 
onsite retention of pollutants. If biofiltration is adopted, then there should be additional guidance on the Regional 
Board’s definition of biofiltration. Additionally, the Regional Board should ensure proper oversight of any proposed 
biofiltration device to guarantee that it is properly sized and designed.

Response The Tentative Order includes a definition of biofilitration in Attachment C and has included design criteria in section 
F.1.d(4)(c)(ii).
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Comment No. 368 Commenter No. 51 Comment Subject LID

Comment Coastkeeper agrees with the Regional Board that structural, proprietary, and/or engineered biofiltration devices 
should be permitted where appropriate. However, the Regional Board should hold those biofiltration devices to 
equivalent water quality standards and require proper monitoring to prove their initial and continued effectiveness as 
pollution control devices. For example, a four to five year postconstruction
monitoring regimen with at least annual reporting which includes data on wet and dry seasons would be an 
appropriate mechanism for analyzing biofiltration effectiveness for major developments.

Response The Regional Board maintains that bio-filtration is part of a comprehensive LID program.  Effective bio-filtration 
provides pollutant removal and energy dissipation.  Biological removal of pollutants can even be an improvement 
over simply keeping pollutants on-site until rainfall over the design-storm criteria washes pollutants into receiving 
waters.  Removal of pollutants and prevention of downstream hydromodification ensures any discharge to be low 
impact.  The USEPA’s Green Infrastructure website includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  In addition, the U.S. Department of 
Housing and Urban Development’s report titled “The Practice of Low Impact Development,” (July 2003, H-21314CA) 
incorporates filtration techniques.  The County of San Diego’s LID manual also utilizes bio-filtration as an acceptable 
LID practice.  

In the future as the science and knowledge of storm water treatment evolves, filtration may not be a suitable LID 
practice to meet the maximum extent practicable standard.  For this permit iteration, LID BMPs that capture the 
design storm for reuse, infiltration or evapotranspiration are preferred over bio-filtration techniques.  The draft permit 
provides design-criteria for “LID bio-filtration BMPs” in section F.1.4.d.ii and requires demonstration that retention 
LID BMPs are technically infeasible prior to implementing bio-filtration BMPs.

Comment No. 369 Commenter No. 51 Comment Subject LID

Comment Finally, Coastkeeper encourages the Regional Board to view the utilization of biofiltration as a “trigger” for LID offsite 
programs. As stated earlier, the use of biofiltration does not guarantee that pollutants are retained onsite and 
therefore the adoption of additional programs to address pollution should be included in a comprehensive approach 
to combat the discharge of harmful pollutants into the waters of Orange County. Possible offsite programs are 
discussed in the permit concerning the LID waiver program and include “green streets projects, existing 
development retrofit projects, retrofit incentive programs, regional BMPs and stream restoration.”

Response Please see the response to Comment No. 368.

Comment No. 370 Commenter No. 51 Comment Subject LID

Comment In conclusion, Coastkeeper appreciates the effort the Regional Board and its staff have put towards developing an 
effective MS4 permit for south Orange County which effectively and efficiently addresses the environmental 
concerns of the watershed in a transparent and comprehensive approach. We look forward to a constructive 
relationship with the Regional Board and hope our comments will assist in the development of a thoughtful and 
progressive permit.

Response comment noted.
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Comment No. 371 Commenter No. 52 Comment Subject LID

Comment Section F.1.d.(4)(d)(ii) allows LID biofiltration BMPs to treat any volume that is not retained onsite by the LID BMPs, 
if onsite retention LID BMPs are technically infeasible. Section F.1.d.(4)(d)(iii) permits conventional treatment 
controls if it is shown to be technically infeasible to treat the remaining volume up to and including the design capture 
volume using LID BMPs (retention or biofiltration), and importantly, if the project participates in the LID waiver 
program in Section F.1.d.(8).

A critical failure of this section is that the use of biofiltration does not implicate the Waiver Program – a project using 
biofiltration would still be in compliance with the LID requirements. Although biofiltration is a legitimate and often 
effective technique to clean stormwater, it is simply not as effective as onsite recapture. Capture onsite ensures that 
absolutely zero pollution leaves the site via stormwater. By definition, any other technique, including biofiltration, is 
less effective since pollution could be released.

Additionally, biofiltration remains poorly defined in the permit. As such, it is a subjective term and could be abused. 
Simply allowing stormwater to pass over a lawn could meet the standard, a practice that would not meet the intent or 
goals of preventing downstream pollution.

Even if implemented properly, biofiltration will not be completely effective. It is unacceptable to imply an equal 
substitution of biofiltration for onsite retention when the two processes do not produce equal results.

If onsite retention is truly infeasible, and biofiltration is appropriate, the project should be governed by the Waiver 
Program, which would require the project to implement a mitigation project and payment into an in-lieu funding 
program. See Section F.1.d.(7). As part of the Waiver Program, a project would be allowed to implement either 
biofiltration or treatment control BMPs with off-site mitigation. This still encourages developers to use a biofiltration 
system after retention as biofiltration is often much less expensive than conventional controls, but prevents the 
loophole of equating onsite retention and biofiltration.

Response The Regional Board maintains that bio-filtration is part of a comprehensive LID program.  Effective bio-filtration 
provides pollutant removal and energy dissipation.  Biological removal of pollutants can even be an improvement 
over simply keeping pollutants on-site until rainfall over the design-storm criteria washes pollutants into receiving 
waters.  Removal of pollutants and prevention of downstream hydromodification ensures any discharge to be low 
impact.  The USEPA’s Green Infrastructure website includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  In addition, the U.S. Department of 
Housing and Urban Development’s report titled “The Practice of Low Impact Development,” (July 2003, H-21314CA) 
incorporates filtration techniques.  The County of San Diego’s LID manual also utilizes bio-filtration as an acceptable 
LID practice.  

In the future as the science and knowledge of storm water treatment evolves, filtration may not be a suitable LID 
practice to meet the maximum extent practicable standard.  For this permit iteration, LID BMPs that capture the 
design storm for reuse, infiltration or evapotranspiration are preferred over bio-filtration techniques.  The draft permit 
provides design-criteria for “LID bio-filtration BMPs” in section F.1.4.d.ii and requires demonstration that retention 
LID BMPs are technically infeasible prior to implementing bio-filtration BMPs.  The requirements for LID have been 
written to provide the Copermittees consistency with the provisions of the Santa Ana Regional Board's North Orange 
County MS4 permit.

The Tentative Order includes a definition of biofilitration in Attachment C and has included design criteria in section 
F.1.d(4)(c)(ii).
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Comment No. 372 Commenter No. 52 Comment Subject SUSMP

Comment The Tentative Order currently allows large-scale watershed based projects to go straight to biofiltration without first 
proving technical infeasibility. See Revised Tentative Order No. R9-2009-0002 at F.1.c(.8).  Section F.1.c.(8) states 
“Any volume that is not retained by the LID BMPs, up to the design capture volume, must be treated using LID 
biofiltration.” If “any volume” not retained by the LID BMPs can immediately be treated using biofiltration, without any 
proof of technical infeasibility, then a developer could avoid any retention efforts and simply use biofiltration.

By contrast, Priority Developments “require LID BMPs or make a finding of infeasibility for each Priority Development 
Project in accordance with the LID waiver program in Section F.1.d.(8).”

There is no justification for treating large-scale watershed based projects differently. Both Priority Developments and 
large-scale watershed based projects have the potential to cause a great deal of damage if the lack of treatment 
techniques allows run-off. Section F.1.d.(2)(e) includes Environmentally Sensitive Areas (“ESA”) under the definition 
of a Priority Development Project. Because of their proximity to ESAs, any discharge from these Priority 
Developments would be especially damaging to the environment. These projects are similar to the large-scale 
watershed based projects, which are defined as a development project greater than 100 acres in total project size or 
smaller than 100 acres in size yet part
of a larger common plan of development over 100 acres, that has been prepared using watershed and/or sub-
watershed based water quality, hydrologic, and fluvial geomorphic planning principles that implement regional LID 
BMPs. Because of their size, any discharge from these projects has the same high potential as Priority 
Developments to cause damage.

Because large-scale watershed based projects are similar to Priority Developments in that there is an increased risk 
of damage from run-off, Section F.1.c.(8) should be changed to include a finding of infeasibility before biofiltration is 
permitted, identical to the language governing Priority Developments in Section F.1.d.(4)(a)(i).

Response The Regional Board thanks you for the comment.  The language in the tentative Order has been revised 
accordingly.  Please also see response to Comment No. 273.
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Comment No. 373 Commenter No. 53 Comment Subject General

Comment The City of Mission Viejo continues to express its concerns with the lack of permitting consistency with the North 
Orange County MS4 Permit (Order R8-2009-0030).  We believe the lack of permitting consistency will lead to 
confusion by private developers, businesses, and residents over storm water regulatory requirements.  Specifically, 
the land development standards for water quality protection should be uniform on a countywide basis to lend 
credibility to our efforts to manage urban runoff and to sustain the obvious cost effectiveness of a single and 
coordinated County-wide NPDES Program in Orange County.  Therefore, we support the County's comments and 
suggested language improvements on the Tentative Order to ensure that it is uniform with the North Orange County 
MS4 Permit.

Response To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  Please also see response to Comment no. 259.

As stated in the response to Comment No. 24  in the July 1, 2009, Response to Comments IV, the Regional Board is 
sensitive to the Copermittee's concerns of consistency and has sought to write the draft Tentative Order to both 
protect Water Quality and to assist the County and those affected Cities to develop a single program. First and 
foremost, the draft Tentative Order is consistent with the Clean Water Act, Code of Federal Regulations and USEPA 
guidance. These federal regulations are the driving force behind the requirement for the MS4 permit and this 
reissuance. To reach consistency with the federal regulations, several changes are in the draft Tentative Order, 
namely, the removal of the term "urban runoff,” prohibition of over-irrigation discharges, and the numeric effluent 
limitations for dry weather non-storm water discharges. In addition, the draft Tentative Order must comply with the 
anti-backsliding requirements found in 40 CFR 122.44(l): "[W]hen a permit is renewed or reissued, interim effluent 
limitations, standards or conditions must be at least as stringent as the final effluent limitations, standards, or 
conditions in the previous permit."

It is important to note the draft Tentative Order has to be consistent with the San Diego Regional Board's Basin Plan, 
TMDLs for the San Diego Region, and take into account 303(d) listed water bodies receiving discharges upon 
reissuance. The Basin Plan defines the unique water quality objectives and beneficial uses in Southern California 
that the draft Tentative Order is seeking to protect and restore.  Southern Orange County has Warm and Cold 
habitat beneficial uses, whereas in Northern Orange County receiving waters have not been identified as having 
those same beneficial uses.  Water quality standards may differ between regions, and NPDES permits are required 
to protect these standards.

The Regional Board also has to be concerned about consistency with other MS4 permits issued by the San Diego 
Regional Board. The Regional Board has three separate MS4 permits to write and enforce.  To have a fair and 
consistent enforcement policy implemented by the Regional Board, the MS4 permits issued by the Regional Board 
need to be consistent. The difficulty for Regional Board staff to understand, review reports and adequately enforce 
inconsistent MS4 permits puts an unnecessary strain on the Regional Board's limited resources.

The criteria for consistency cannot be a hindrance to improvements in the science and regulation of water quality.  
Some might argue that to be truly consistent would be a return to the regulations and water quality observed in 1990 
when the first NPDES permit was issued for MS4 discharges. USEPA guidance supports this progressive increase 
in regulation as water quality science and knowledge advances.  For example, in its "Interim Permitting Approach for 
Water Quality-Based Effluent Limitations in Storm Water Permits" (61 FR 43761), USEPA states, "In cases where 
adequate information exists to develop more specific conditions or limitations to meet water quality standards, these 
conditions or limitations are to be incorporated into storm water permits, as necessary and appropriate.”  

Even with these constraints on consistency, the draft Tentative Order is reasonable consistent with the Santa Ana 
Regional Board's North Orange County MS4 permit, especially in regard to the requirements for Low Impact 
Development at Priority Development Projects. While being consistent, this draft Tentative Order is also 
implementing the USEPA's policy on watershed permitting.  At this point in time, adopting an identical permit to that 
in a separate watershed could be construed to be in violation of USEPA's stated policy on implementing NPDES 
permitting activities on a watershed basis.  

Additionally, the commenter is concerned regarding confusion by private developers, businesses and residents 
regarding regulatory requirements.  The Regional Board, in past response to comments, has acknowledged the 
Copermittees success in implementing educational BMPs regarding non-storm water and storm water regulations.  It 
is expected the Copermittees will continue these successful efforts under the re-issued permit.
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Comment No. 374 Commenter No. 53 Comment Subject NEL

Comment The City of Mission Viejo continues to object to the inclusion of Numeric Effluent Limits (NELs) in the Tentative 
Order, but appreciates the Board staffs attempt to make the previously proposed Municipal Action Levels (MALs) 
more palpable by offering the use of Storm Water Action Levels (SWALs). Our main argument to the imposition of 
NELs are:

• The insertion of NELs is inconsistent with the State Water Board's Blue Ribbon panel report on the feasibility of 
numeric effluent limits.

• The finding by the Regional Board staff that non-stormwater discharges are not subject to the maximum extent 
practicable standard and therefore subject to water quality based effluent limits is not supported by law. Clean Water 
Act section 402(P) (3) (B) (ii) clearly states that discharges from municipal storm sewers shall include a requirement 
to effectively prohibit non-stormwater discharges into the storm sewer. We argue that the section does not require a 
full prohibition but rather an effective prohibition. The City agrees with the County in that the technology based 
standard for non-stormwater discharges is "effectively prohibit" just as "maximum extent practicable" is the 
technology based standard for stormwater discharges.

• The use of numeric limits for non-stormwater discharges is premature and bypasses the Bacteria I TMDL for San 
Diego Region Beaches and Creeks process. It is likely that some of our non-stormwater discharges will exceed the 
NEL but have no effect on the receiving water quality or beneficial uses. But under the proposed Order, the City may 
be obligated to expend considerable resources without a reciprocal water quality benefit. This is poor public policy 
and use of public funds.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please also see responses to Comment nos. 317 and 391.

Comment No. 375 Commenter No. 53 Comment Subject Overirrigation

Comment The prescribed prohibition on irrigation runoff also needs to be very carefully considered. The City believes this 
outright prohibition would erode general public support for the City's and County's Storm Water Program. We believe 
implementation of the prohibition would risk eroding general public support for a Program that is successfully 
fostering a stewardship ethic in residential environments. For example, cities may be faced with issuing citations to a 
homeowner for irrigation runoff; whereas, the neighbor next door is free to wash his car in his driveway under the 
current Tentative Order exemption for residential car washing. There is also concern that the provision would force 
the expenditure of scarce resources on an issue that is already being addressed by water districts dealing with water 
conservation imperatives. We ask that Section B, Non-Storm Water Discharges, be modified to include landscape 
irrigation, irrigation water, and lawn watering in Section B.2.

Response The comment regarding the probition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.

Please see the discussion in the Fact Sheet for findings C.14 and C.15; and the July 1, 2009, Response to 
Comments IV, Response Nos. 28, 52, 76, and 159.    Please also see comments Nos. 84, and 264 in this Response 
to Comments. No changes have been made in response to this comment.

In summary, over irrigation is a non-storm water discharge required by federal regulations to be prohibited where 
identified to be a source of pollutants.  The Regional Board disagrees that removing the exemption for irrigation-
related discharges from the non-storm water prohibition will erode the public from fostering and stewarding their 
residential environments. Several citizens at recent public meetings have voiced their support for this action.  As 
public agencies, the Copermittees must be aware and address their public’s concerns and the Copermittees are 
expected to use appropriate discretion through their education and enforcement mechanisms to alleviate those 
public concerns.  As long as the Copermittees
have a program in place to effectively prohibit over-irrigation runoff from entering the MS4, they are likely to be in 
compliance with this Tentative Order.  Coordination with the water districts is an acceptable and preferred method of 
compliance.
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Comment No. 376 Commenter No. 53 Comment Subject General

Comment Page 73, Part F.4.f., of the Tentative Order states:

"Each Copermittee must implement management measures and procedures to prevent, respond to, contain and 
clean up all sewage and other spills that may discharge into its MS4 from any source (including private laterals and 
failing septic systems.)  Copermittees must coordinate with spill response teams, must prevent entry of spills into the 
MS4 and contamination of surface water, ground water and soil. Each Copermittee must coordinate spill prevention, 
containment and response activities throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times."

We continue to object to the inclusion of this provision. The revision of "implement management measures and 
procedures" being introduced by the Tentative Order to preface the required actions the cities must undertake still 
leaves the cities responsible for responding to sewage spills. We suggested other language in our May 15, 2009 
comment letter that is more appropriate.

As we have previously stated, the City does not own or operate its own sewage system. All of the sewer systems in 
Mission Viejo are owned, operated, and maintained by water districts. These agencies have their own separate 
NPDES Permit. The City does not have the equipment
or expertise to manage a sewage spill of any size, and its staff is not adequately trained to respond to potential 
spills.  All of the water districts in Mission Viejo already respond to sewer spills (including sewer spills from private 
laterals).  Furthermore, this provision is duplicative in the sense that the Regional Board is seeking to make the 
Permittees responsible for a task already delegated to the water districts.  By making the City responsible for sewer 
spills, there is a high risk of creating confusion in determining who will respond to a spill (water district or City), who 
is responsible for the associated cost and reporting, etc.

The "implement management measures and procedures" phase does not negate the previous State Water 
Resources Control Board Order issuing a stay on this same issue in the prior generation of the NPDES Permit.  
After extensive hearings and briefing on the matter, the State
Board issued Order WQO 2002-0014 on August 15, 2002, granting a stay as to this provision. In that Order, the 
State Board held:

"The record shows that three separate water districts operate these sewers within Mission Viejo, and are regulated 
by a sanitary sewer NPDES permit issued by the Regional Board. Mission Viejo alleged that the duplication of effort 
that would ensue by having Mission Viejo also be responsible for preventing and responding to sanitary sewage 
spills could lead to delayed responses as agencies try to determine jurisdiction and primary responsibility. Orange 
County's cost table for the upcoming year estimated total copermittee costs of $56,512 to implement this 
requirement.  While these costs, by themselves do not constitute substantial harm, we find that the duplicative 
nature of the costs, combined with potential response delay and confusion, do." (State Board Order WQO 2002-
0014, p. 6.)

In deciding to grant a stay as to this provision, the State Board concluded:

"The regulation of sanitary sewer overflows by municipal storm water entities, while other public entities are already 
charged with that responsibility in separate NPDES permits, may result in significant confusion and unnecessary 
control activities. For example, the Permit appears to assign primary spill prevention and response coordination 
authority to the copermittees. While the federal regulations clearly assign some spill prevention and response duties 
to the copermittees, we find that the extent of these duties is a substantial question of law and fact." [State Board 
Order WQO 2002-0014, p. 8. (emphasis added.)]

Given the previous findings of the State Board on this same issue, and given that none of the factual reasons 
supporting this decision have changed, the Regional Board should remove this provision so as to reduce duplicity of 
effort and the implementation of unnecessary control
activities.

We once again, as an alternative, offer that the Regional Board consider adopting language similar to that contained 
in State Board Order No. 2006-0003 titled: "Statewide General Waste Discharge Requirements for Sanitary Sewer 
Systems" ("Order").  This Order applies solely to
municipalities and other public entities that own or operate sanitary sewer systems greater than one mile in length 
that collect and/or convey untreated or partially treated wastewater.  Adopting this caveat would not only serve to 
accomplish the primary goals behind the provision, but would also ensure Statewide consistency among Water 
Board regulations.

Response The Regional Board fully understands that some Copermittees may not own, operate or manage sewer systems.  
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This comment has been addressed during the prior two response to comments, and the response is still applicable.  
The comments regarding sanitary sewer infiltration and spill response have been extensively considered in previous 
response to comments.  Please see the July 6, 2007 Response to Comments I, Response Nos 44, & 50; the 
December 12, 2007, Response to Comments II No. 28; the July 1, 2009, Response to Comments IV, Response No. 
130 & 180.

In summary, when the State Water Board stayed the sewage provision from Regional Board Order No. R9-2002-01, 
it found that the costs of the requirement did not constitute harm, but agreed that harm could ensue from potential 
response delay and confusion (Order WQO 2002-0014).  Subsequently, the Copermittees and the local sewer 
agencies have developed mature relationships regarding sewage spill response.  As a result, the concerns 
expressed by the State Water Board are no longer warranted.  For instance, the Copermittees have developed and 
implemented procedures for spill response and sewage spill response. The Model Sewage Spill Response 
Procedure is outlined in the Copermittees’ Proposed 2007 Drainage Area Management Plan (DAMP). According to 
the 2007 DAMP, regardless of where the spill originates, if the spill has entered or may enter the storm drain system, 
the Copermittees respond to assist with the cleanup and remediation of the area.

Section D.3.a.7 of the Tentative Order includes requirements for measures that must be taken to prevent sewage 
spills.  Examples of measures being implemented by Copermittees include inspections of fats, oils, and grease 
management at restaurants. Other preventative measures can be implemented during routine planning efforts for 
new development and redevelopment projects. Similarly, building permit inspections should be used to verify the 
integrity of the sanitary and storm sewer infrastructure and ensure that cross-connections between the two are 
avoided.
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Comment No. 377 Commenter No. 54 Comment Subject General

Comment As stated in previous correspondence, the City is subject to the jurisdiction of both the San Diego and Santa Ana 
Regional Water Quality Control Boards.  Significant differences in the large municipal stormwater permits issued by 
either jurisdiction causes the City to incur unnecessary administrative costs. Moreover, disparities between the 
Santa Ana and San Diego permits are likely to cause confusion among the public, and discourage public acceptance 
and participation in clean water efforts. During the July 1,2009, workshop, the SDRWQCB expressed concern about 
this cost burden, and stated a desire to have the Draft Permit be consistent where possible. Nonetheless, the Draft 
Permit remains basically unchanged from the draft considered at the July 1 workshop.

Consistency among stormwater permits implicates the larger issue of compliance with the MEP standard. It is not 
feasible for stormwater permits with significantly different requirements to be mandated by the same, federal 
standard. Such permits may be consistent with a baseline MEP standard, however major deviations from one 
another demonstrate that the baseline has been exceeded. While the SDRWQCB may have the authority to exceed 
the MEP standard under the appropriate circumstances, as described more fully below, this requires compliance 
with applicable state laws, including but not limited to the California Constitution's prohibition on unfunded state 
mandates.

This concern was also raised by the SDRWQCB members during the July 1,2009 workshop on the Draft Permit. At 
that time, the SDRWQCB directed Regional Board staff to prepare a chart comparing the Draft Permit to the North 
Orange County permit, and explaining why it is different. As of September 28,2009, the deadline for submitting 
written comments on the Draft Permit, that document has not been made public. Moreover, the Draft Permit is not 
any more consistent with other the other Southern California stormwater permits than it was at the July 1, 2009 
Workshop. The following table provides a comparison of key permit requirements, and whether they are included in 
other regional permits (North Orange County, Ventura County, and San Diego County Permits).

The Draft Permit and the Fact Sheet do not address why these requirements are different. The distinctions are 
especially meaningful for the North Orange permit and San Diego County permit. These permits govern areas 
geographically similar to South Orange County, yet do not impose many of the stringent requirements included in the 
Draft Permit. The City therefore requests that the SDRWQCB revise the Draft Permit to make it consistent with the 
North Orange and San Diego County permits on these issues.

Response We agree that Regional Board members directed Regional Board staff to prepare a comparison of the Tentative 
Order to the North Orange County permit.  However, the commenter implies that this direction was required to be 
completed and sent out for public comment.  That is incorrect, as the Regional Board members requested the 
comparison be made for Board consideration.

The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  The State's water quality 
protection requirements within the Tentative Order are authorized by Federal Law, and are not unfunded mandates. 
The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3 in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.

In regards to consistency between the San Diego and Santa Ana Regional Board, please see Comment no. 24 in 
the July 1, 2009, Response to Comments IV.  Additionally, the commenter states that the Tentative Order is 
inconsistent with both the Santa Ana Order and San Diego County Order (R9-2007-001).  The Regional Board 
contends that the Tentative Order builds upon the San Diego County Order, including the efforts and experiences by 
Regional Board staff and Copermittees under R9-2007-001.  Please also see Comment no. 61 in the July 1, 2009, 
Response to Comments IV.  Please also see response to Comment No. 373.
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Comment No. 378 Commenter No. 54 Comment Subject unfunded mandate

Comment The Draft Permit will increase costs for the City.  Attached as Exhibit B is a chart that was filed with the County of 
San Diego's Test Claim challenging the San Diego County Permit as an unfunded state mandate. That chart lists 
how much each permittee is expected to spend on permit-related programs alleged to be unfunded state mandates. 
Similar programs have the potential to cost the City millions of dollars. For instance, in San Diego County, 
development of a Hydromodification Management Plan cost the Permittees $1.5 million over two years. Countywide, 
costs associated with each of the challenged programs were estimated at over $66 million in new unfunded program 
costs. Similar costs are likely in South Orange County, and in fact could be higher as a result of the large number of 
new programs in the Draft Permit that were not included in the San Diego County permit.

The SDRWQCB may have the discretion to impose some of the programs in the Draft Permit. However, imposing 
requirements more stringent than that required by the Clean Water Act and its implementing regulations triggers 
applicable state law requirements. (See City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 
613.)  For waste discharge requirements that exceed the requirements of federal law, California law requires 
consideration of the following:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under consideration, including the quality of water 
available thereto.

(c) Water quality conditions that could reasonably be achieved through the coordinated control of all factors which 
affect water quality in the area.

(d) Economic considerations .

(e) The need for developing housing in the region.

(f) The need to develop and use recycled water. (Cal. Water Code § 13241.)

Of the above listed factors, the economic considerations can be the most difficult to navigate. In City of Burbank v. 
State Water Resources Control Bd. (2005) 35 Cal.4th 613, the California Supreme Court held that where an NPDES 
Permit exceeds the requirements of federal law, the Regional Boards are required to consider the "economic" 
impacts on dischargers. The Supreme Court defined the economic impact as the "discharger's cost of compliance." 
(Id. at 618, 625.) To date, the SDRWQCB has maintained that the entire Draft Permit is federally mandated, and 
thus consideration of the factors listed in Water Code section 13241, including the economic impacts to the 
Permittees, is not required.

As a result, the SDRWQCB has failed to fully consider the economic costs associated with the Draft Permit. The 
Fact Sheet includes a cursory discussion of costs associated with Large MS4 permits in general, but it does not 
analyze the cost of compliance for dischargers under the Draft Permit.  As stated above, compliance with the Draft 
Permit's new requirements will run into the millions of dollars.  Before the SDRWQCB imposes this obligation on the 
City, it needs to consider the direct economic costs placed on the City and the other permitees.  The purpose of 
Water Code section 13241 is to ensure that the public has an opportunity to have an honest, open discussion about 
the ramifications, costs, and benefits of those permit requirements that exceed federal law.  Sidestepping these 
considerations not only violates Section 13241, but more importantly denies the public this opportunity.

Lastly, pursuant to Article XIII B, Section 6 of the California Constitution, any NPDES requirements that are not 
explicitly required by federal law must be funded by the state. (County of Los Angeles v. Commission on State 
Mandates (2007) 150 Cal.App.4th 898, 915-916.)  Where, as here, a federal program provides discretion to the 
State agency to impose a local program on a municipality, such as a TMDL, the municipality is entitled to 
reimbursement from the state. (See Hayes v. Commission on State Mandates (1992) II Cal. App.4th 1564, 1570.) 
Numerous programs in the Draft Permit exceed the requirements of federal law and thus represent state mandates.  
Pursuant to Article XIII B, Section 6 of the California Constitution, the City is entitled to reimbursement for the cost of 
implementing these programs.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.

Page 157 of 187 Supporting Document No. 6 
Item No. 12 
November 18, 2009

0006096



The Table in Exhibit B of the comment letter is highly questionable.  The table includes basic performances tasks 
undertaken by any City regardless of when or if they have an NPDES permit.  For example, costs are accounted for 
street sweeping and conveyance system cleaning.  In addition, the table accounts for costs that are very specifically 
required by federal regulations such as watershed programs, effectiveness assessment, education, and MS4 
cleaning.  Finally, the table includes costs initiated by the Lead Permittee or requested by the Copermittees such as 
Working Body support and Regional management programs.  The Tentative Order's hydromodification plan 
requirements are similar to the MS4 permit for San Diego County.  Therefore, the Orange County Copermittees are 
expected to reduce costs in developing their hydromodification plan by building on the efforts of the San Diego 
County Copermittees.

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates.
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Comment No. 379 Commenter No. 54 Comment Subject NEL

Comment The Draft Permit's Numeric Effluent Limit ("NEL") requirements are fundamentally flawed and should be removed. 
The numbers assigned to each NEL do not reflect existing conditions in the South Orange County watersheds, nor 
do they reflect the limits of current technology to locate, analyze, and treat discharges that are causing NEL 
exceedances. To further this point, a County assessment indicates that the NELs are not even achievable at 
reference sites unaffected by urban influences. Moreover, the rationale relied upon for imposing the NELs is based 
on a flawed interpretation of the Clean Water Act. The Draft Permit's findings related to the need to require NELS 
are therefore factually untrue and fail to bridge the analytical gap between the Draft Permit's requirements and 
conditions in the South Orange County region.

The Clean Water Act requires MS4 permits to effectively prohibit non-stormwater discharges into the MS4, and 
holds all discharges from the MS4 are subject to the maximum extent practicable (MEP) standard. (33 USC § 
1342(p)(3)(B).) Clean Water Act section 402(p)(B) states:

Municipal discharge. Permits for discharges from municipal storm sewers- 
(i) may be issued on a system- or jurisdiction-wide basis;
(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and
(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including 
management practices, control
techniques and system, design and engineering methods, and such other provisions as the Administrator or the 
State determines appropriate for the control of such pollutants.

(33 USC § 1342(p)(3)(B) [emphasis added].)

Thus the Clean Water Act does not impose a separate standard on the discharge of nonstormwater from the MS4. 
The discharge of any pollutant from the MS4 is subject to the MEP standard. The Draft Permit ignores this plain 
language of the Clean Water Act. It differentiates between discharges of stormwater and non-stormwater from the 
MS4, and attempts to justify imposition of NELs on the grounds that the Clean Water Act imposes different 
compliance standards on discharges of each. As demonstrated by the plain language of the act, the Clean Water 
Act does not distinguish between stormwater and non-stormwater when regulating discharges from an MS4. (33 
USC § 1342(p)(3)(B)(iii).) The MEP standard expressly applies to discharges of pollutants from the MS4.

Application of the MEP standard to discharges from the MS4 is important in the instant case because it speaks to 
the appropriateness of including NELs in the Draft Permit. Both the State Water Resources Control Board 
(SWRCB), and US EPA have stated on numerous occasions that an iterative, BMP-based process should be 
employed to implement MS4 permits. Indeed, the SWRCB explicitly recognized this in Order WQ 2001-15, when it 
directed the SDRWQCB to revise the 2001 San Diego County Permit to clarify that the MEP standard applies to 
discharges
from the MS4.

The permit must be clarified so that the reference to the iterative process for achieving compliance applies not only 
to the receiving water limitation, but also to the discharge prohibitions that require compliance with water quality 
standards. The permit should also be revised so that it requires that MEP be achieved for discharges "from" the 
municipal sewer system.

(SWRCB Order WQ 2001-15, pages 9-10, 17.)

If the Draft Permit is going to require compliance with NELs in an MS4 permit, the SDRWQCB needs to directly 
address why those authorities mandating an iterative, BMP based approach to municipal stormwater are not 
applicable. Side stepping the issue by claiming that the approach is
mandated by federal law denies the public an opportunity to have an honest, open discussion about the 
ramifications, costs, and benefits of imposing NELs on the Permittees.

In addition to the flawed rationale, the actual numeric limits established for the NELs are overly conservative, and in 
some cases essentially guarantee that the Permittees will violate the Draft Permit's NEL requirements. For instance, 
for discharges of certain criteria pollutants, "inland
surface waters, enclosed bays, and estuaries have conservatively been allotted a mixing zone and dilution credit of 
zero.  As such, any discharge of these priority pollutants is likely to impact the receiving water, regardless of the 
quantity or rate of discharge." (Fact Sheet, p 112.) As a result,
the NEL for these discharge points has been set at the water quality objective for the receiving water. (Fact Sheet, p 
113.) There is no basis for imposing this discharge standard on the City and the other Permittees. The SDRWQCB's 
action in imposing such a standard is arbitrary and
not reflective of current technological limits.
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Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please see responses to Comment nos. 181 and 319.

Comment No. 380 Commenter No. 54 Comment Subject NEL

Comment The Draft Permit needs to be revised to include a clear, meaningful exclusion for discharges caused by natural 
sources or third parties over which the City has little or no control. In its present form, the Draft Permit does not 
provide a safe harbor for discharge violations caused by natural sources or third party entities. This is best 
demonstrated by the Draft Permit's NEL requirements. The Draft Permit will impose the following NEL requirements 
on the City:

Compliance with numeric limitations does not excuse compliance with the nonstormwater discharge prohibition in 
Section B.I. Compliance with NELs provides an assessment of the effectiveness of the prohibition of non-stormwater 
discharges and of the appropriateness of exempted non-stormwater discharges. 

Compliance with Section C of this Order requires that an exceedance of an NEL must result in one of the following 
outcomes:

a.  Copermittees investigate the source of the exceedance and determine that it is natural (non-anthropogencially 
influenced) in origin and conveyance. The findings are to be conveyed to the Regional Board for review and 
acceptance.

b. Copermittees investigate the source of the exceedance and determine that the source is an illicit discharge or 
connection. The Copermitees are to eliminate the discharge to their MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board. Those seeking to continue such a discharge must become 
subject to a separate NPDES permit.

c. Copermittees investigate the source of the exceedance and determine that the source is an exempted non-
stormwater discharge. The Copermittees shall investigate the appropriateness of the discharge continuing to be 
exempt and report the findings to the Regional Board.

The Draft Permit's NEL requirements do not provide an exemption for exceedances caused by natural sources or 
discharges from third parties beyond the City's jurisdiction. As a result, pursuant to Water Code section 13385, the 
City could still be held liable for NEL violations even
if it complied with all of the listed remedial measures, and even if the violation was caused by a natural source or a 
source beyond the City's authority to control.

Response Please see Comments  nos. 44 and 159 in the July 1, 2009, Response to Comments IV.

It is important to note that the Tentative Order does not regulate discharges outside of the Copermittees jurisdiction.  
Once pollutants have entered the MS4, however, the Permittee is responsible for that discharge from their MS4.   
Please also see Finding D.4.c.

Please also see Comment no. 82  in the July 1, 2009, Response to Comments IV.
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Comment No. 381 Commenter No. 54 Comment Subject Urban Runoff

Comment As drafted, the Draft Permit does not limit the impact Section 13385's mandatory minimum penalty requirements. In 
fact, since the term "Urban" has been removed from the text the Draft Permit, the Draft Permit appears to attempt to 
hold the City directly responsible for discharges from natural sources, agricultural sources, and other third party 
entities over which the City has little to no control. Draft Permit Finding D.3. is emblematic of this problem:

As operators of the MS4s, the Copermittees cannot passively receive and discharge pollutants from third parties. By 
providing free and open access to an MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or control.

The City has no authority to refuse to accept discharges from other jurisdictions or entities. California law applies a 
"rule of reason" to flood control issues that requires cities to accept surface water flows from neighboring property 
owners. (Locklin v. City of Lafayette (1994) 7 CalAth 327, 349.) Thus the City cannot refuse to accept drainage from 
adjacent jurisdictions. The City likewise lacks authority over the conduct of state and local agencies within its 
jurisdiction. These entities are exempt from many conditions in the Draft Permit. (See Cal. Gov. Code § 53091; see 
also Hall v. Taft (1956) 47 Cal.2d 177 [holding that when the State engages in sovereign activities it is not subject to 
local regulations unless the California Constitution says it is, or the legislature has consented to it].)

The Draft Permit's attempt to hold the City responsible for such discharges is especially frustrating given that many 
of the entities implicated by this requirement are required to obtain their own NPDES permits, and thus should be 
regulated directly by the SDRWQCB. The SDRWQCB's failure to regulate discharges from these entities should not 
be imputed to the City. The SDRWQCB's attempt to regulate such entities through the Draft Permit is therefore 
arbitrary, capricious, and without justification.

Response These issues have been fully considered previously.  

The Regional Board has removed the term "urban runoff" as it is more consistent with the federal regulation (40 
CFR 122.26).  Response to Comment No. 47 in the July 1, 2009, Response to Comments IV, provides discussion of 
this issue.  No changes have been made in response to this comment.

The Regional Board has followed federal guidance regarding third party discharges into the Copermittees’ MS4s.   
Responses No. 2 and No. 7 in the July 7, 2007, Response to Comments I,  provide discussions of these issues. No 
changes have been made in response to this comment.

Comment No. 382 Commenter No. 54 Comment Subject SAL

Comment The Draft Permit's Stormwater Action Levels ("SALs") are unnecessary, exceed the requirements of federal law, and 
should be removed.  The Draft Permit's SAL provisions represent a major increase in monitoring and reporting 
requirements for the City.  Compliance with the SAL requirements will significantly increase the City's monitoring 
costs without a defined benefit to water quality.  The Clean Water Act and its implementing regulations do not 
require the SDRWQCB to impose SALs in large MS4 permits, and the SDRWQCB has not demonstrated that SALs 
are necessary at this time.  For that reason, the City requests that the SDRWQCB remove the SALs from the Draft 
Permit.

Response In regards to monitoring, the Tentative Order has provided the Copermittees flexibility in determining the level of 
monitoring under the SALs.

Please see response to Comment no. 33  in the July 1, 2009, Response to Comments IV.
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Comment No. 383 Commenter No. 54 Comment Subject Overirrigation

Comment The Draft Permit has eliminated irrigation water as an exempt discharge. The federal stormwater regulations include 
a list of categories of "exempt" non-stormwater discharges or flows. (40 CFR 122.26(d)(2)(iv)(B)(1).) The City must 
address these discharges or flows when they have been identified by the City as sources of pollutants to waters of 
the U.S. (Id.) Where individual sources of discharge are identified they are to be addressed on an individual basis.

Irrigation runoff may act as a conveyance of pollutants in some instances, however, it is not a conveyance of 
pollutants in all cases. Additionally, many of the pollutants that may be conveyed by irrigation overflows are naturally 
occurring, are regulated by the State under different permits or programs, or are diffuse and uncontrollable by the 
Permittees. Enforcing discharges of potable irrigation water from residential homes will therefore be very difficult.  
Residents without a significant water quality background are unlikely to agree that potable irrigation water is a 
pollutant. This will discourage public acceptance and participation in the water quality program, a program whose 
foundation is outreach and public education.

It is also important to recognize that over irrigation is being addressed as a water conservation issue. The City, the 
other Permittees, and water districts throughout the region are working toward limiting excessive irrigation (and 
irrigation runoff) through numerous water conservation programs and ordinances. Reduction of irrigation runoff will 
therefore be achieved through other means, and does not need to be regulated in the Draft Permit. Regulation as a 
water conservation issue has the added benefit of public acceptance and participation in conservation programs. 
This will allow irrigation overflows to be regulated without undermining public support for the City's water quality 
program. The City therefore requests that the exemption for landscape irrigation be restored.

Response The comment regarding the probition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.

Please see the discussion in the Fact Sheet for findings C.14 and C.15; and the July 1, 2009, Response to 
Comments IV, Response Nos. 28, 52, 76, and 159.    Please also see comments Nos. 84, and 264 in this Response 
to Comments. No changes have been made in response to this comment.

In summary, over irrigation is a non-storm water discharge required by federal regulations to be prohibited where 
identified to be a source of pollutants.  As long as the Copermittees have a program in place to effectively prohibit 
over-irrigation runoff from entering the MS4, they are likely to be in compliance with this Tentative Order. 
Coordination with the water districts is an acceptable and preferred method of compliance.

Comment No. 384 Commenter No. 54 Comment Subject LID

Comment The City appreciates the SDRWQCB's efforts to revise the Draft Permit's Low Impact Development requirements to 
make them more similar to those in the North Orange County Permit. However, the City objects to the mitigation and 
fee requirements that the Draft Permit will impose on projects that cannot retain and treat stormwater on site. The 
Draft Permit has a stated preference for LID BMPs that treat stormwater on site. It is possible to require these 
development techniques where feasible, however such BMPs will not be feasible for all projects. There is no 
rationale basis for requiring these projects to pay a penalty when they can deploy other traditional BMPs that will 
treat stormwater to levels that are equivalent or better than the LID and retention requirements currently espoused 
by the Draft Permit. For that reason, the City requests that the Draft Permit be revised to remove this penalty.

Response The Clean Water Act requires that pollutants in storm water discharges are reduced to the maximum extent 
practicable (MEP).  Current runoff management, knowledge, practices and technology consider the use of LID 
BMPs as meeting the storm water MEP standard. Therefore, the storm water treatment controls must also be 
designed to meet this same level of pollutant reduction to be considered MEP.

The Regional Board realizes the difficulty in design and implementation of treatment controls to be able to reduce 
pollutants to the same standard as LID retention BMPs.  Therefore, the Tentative Order allows project proponents to 
design conventional treatment controls at least up to the design storm as long as mitigation or in-lieu fees, which 
compensate for the pollutant load that would other wise be retained by LID BMPs, are also implemented.  A project 
proponent may choose to design their treatment controls to treat storm flows greater than the design storm that, in 
effect, would provide an equal pollutant removal as LID retention BMPs.  In that case, mitigation would not be 
needed.
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Comment No. 385 Commenter No. 54 Comment Subject Retrofitting

Comment Section F.3.d of the Draft Permit will require the City to develop a plan to retrofit existing development within its 
jurisdiction. The City has land use authority to impose requirements on new development as a condition of 
development, but lacks comparable authority to require property owners to retrofit existing development. The Draft 
Permit ignores this lack of authority and includes requirements to identify, inventory and prioritize existing 
developments that are potential sources of pollutants. (Draft Permit, section F.3.d(1)-(6).

The Draft Permit will require the City to identify existing development candidates, evaluate and rank the candidate 
sites to prioritize them for retrofitting, cooperate with landowners of priority sites and encourage them to retrofit their 
properties, and track and inspect all sites that do
complete retrofitting. This will require the City to invest a significant amount of time and resources developing and 
implementing this program. The City's lack of authority to impose retrofit requirements on existing development 
means there will be no corresponding benefit to water quality. For that reason, the Draft Permit's retrofit 
requirements should be removed.

Response The comment regarding retrofitting has been considered in the previous response to comments.  Please see the 
Fact Sheet discussion on retrofitting; and the July 1, 2009, Response to Comments IV, Response Nos. 46, 136, 161, 
and 162.

In summary, the Tentative Order’s requirements for retrofitting existing development is practicable for a municipality 
through a systematic evaluation, prioritization and implementation plan focused on impaired water bodies, pollutants 
of concern, areas of downstream hydromodification, feasibility and effective communication and cooperation with 
private property owners.  The Tentative Order’s requirement realized the legal limitations that the Copermittees have 
in requiring retrofitting on privately held land.  Therefore, the Tentative Order requires the Copermittees to cooperate 
with private landowners in implementing retrofitting opportunities.

Comment No. 386 Commenter No. 54 Comment Subject General

Comment Section J.4 of the Draft Permit will require the City to develop a Work Plan to address high priority water quality 
programs in an iterative manner. This requirement is duplicative, of other existing programs and is wholly 
unnecessary.  At least four other planning level documents cover these issues.  The City uses the Drainage Area 
Management Plan as the principal policy and guidance document; each jurisdiction also has a related Local 
Implementation Plan; the South Orange County area uses an Integrated Regional Water Management Plan; the 
watersheds are assessed and managed with a Watershed Action Plan; and the Aliso Creek Watershed has its own 
Watershed Runoff Management Plan.  There is no reason to add yet another bureaucratic layer to the Draft Permit.  
This requirement will only increase costs without providing a corresponding benefit to water quality.

Response The Drainage Area Management Plan is not jurisdiction specific; nor is it a requirement of the Tentative Order; and it 
is not an enforceable document.  The Integrated Regional Water Management Plan is also not a requirement of the 
Tentative Order.  The Jurisdictional work plan closes the loop on implementation, monitoring, and effectiveness 
assessment.  The work plan is the strategy by which the effectiveness assessment is used to prioritize the 
implementation of the Copermittee's storm water program.  The work plan requirement in the JRMP section has 
been added to ensure Copermittees are allocating resources and efforts to address priority problems and pollutants 
identified in the watershed analysis. This section has been added to ensure Copermittees use the annual 
assessment to adjust and tailor their JRMP programs.  The work plan is specifically designed for the Copermittees 
to prioritize their limited resources on water quality problems and on efforts that improve water quality.  By planning 
and adapting, the Copermittees will be able to use their resources more effectively and not waste time and effort on 
actions that do not improve water quality.  Other plans that meet the requirements of the Jurisdictional Work plan 
may be used to demonstrate compliance with this directive.
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Comment No. 387 Commenter No. 55 Comment Subject NEL

Comment Water quality improvement has been the top priority strategic goal for the City of Dana Point this during past Permit 
Cycle. Dana Point and our fellow South Orange County Cities have been making great strides in Water Quality 
Improvement some of which we expressed in our Power Point presentation on July 1st. The San Diego Region's 
Draft 2008 303(d) listing proposal, released this August, proposes to delist or not list 28 of 42 locations covering the 
entire South Orange County coastline for the cities of Laguna Beach, Dana Point, and San Clemente. This is proof 
of our ongoing success in reducing current listings and using the iterative BMP approach for MEP, and non point 
sources without fines for compliance.

Yet as we turn our attention to better addressing dry weather flows in this new Permit Cycle, Staff has developed a 
new approach; mandatory minimum fines for Numeric Effluent Limits (NEL's).  No other California NPDES Regional 
Permit has this regulatory bludgeon. There are multiple problems with this approach, seven of which we discuss 
below.

Response While the Regional Board acknowledges that certain 303(d) listed waters are proposed to be delisted, the Draft  
305(b) and 303(d) Report shows that existing controls on discharges from the MS4 remain inadequete to protect 
water quality standards.  For the San Juan hydrologic unit the 2006 303(d) list includes 17 waterbodies and 25 
pollutant waterbody combinations.  For 2008, the Draft 303(d) Report includes 33 waterbodies and 75 waterbody 
pollutant combinations.

Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please also see Comment no. 82  in the July 1, 2009, Response to Comments IV.

Please also note that other State and Regional Board NPDES Regional Permits do contain narrative and/or numeric 
effluent limitations.

Comment No. 388 Commenter No. 55 Comment Subject NEL

Comment First, the Board has no flexibility in making reasonable decisions with this NEL proposal. Witness the July 1, 2009, 
Board Meeting when the Board's hands were tied, according to Staff, in fining SOCW A and SCWD $204,000 for 
what we believe the board recognized was a permit  language violation, not a water quality violation at the ocean 
discharge point.

Response Please see Comment no. 82  in the July 1, 2009, Response to Comments IV.

Comment No. 389 Commenter No. 55 Comment Subject unfunded mandate

Comment Second, inclusion of NEL's is the top priority concern with the draft permit for the County and the Co-Permittees. It 
really makes the Permit untenable and invites litigation. Similar concerns exist with the inclusion of language 
indicating that Permittees must strictly comply with waste load allocations in a TMDL, and strictly meet Stormwater 
Action Levels. Strict compliance with any of these numeric limits is not "reasonably achievable" as required by the 
California Water Code. Nor has there been any attempt to analyze the "economic" impacts of these requirements, 
as required under the Water Code.  Please see our attached legal comments, responding to the discussion at the 
July I Board.

Response Non-storm water discharges are not storm water and must be effectively prohibited.  As such, they are not subject to 
the MEP standard.  They are appropriately regulated under CWA section 402, which allows the imposition of NELs.  
The Copermittees have ample time and method discretion to meet the Wasteload Allocation Reductions, Final 
Allocations and Numeric Targets.  These allocations and targets are chosen because they are designed to protect 
Water Quality Standards, which is the goal of a TMDL.  Please note that Storm water Action Levels are not numeric 
effluent limitations, and are a part of the iterative process.  

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000 
and the consideration of balancing factors has been extensively considered in previous response to comments.  
Please see the Fact Sheet; July 6, 2007, Response To Comments I, Response No. 5; December 12, 2007, 
Response To Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  No changes have been made in response to this comment.
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Comment No. 390 Commenter No. 55 Comment Subject NEL

Comment Third, the potential costs of mandatory minImum fines, and their impacts could be astronomical. The State Board is 
contemplating a standard non-compliance fine of $2 per gallon per day for violations. As an example, Salt Creek dry 
weather flow is 300,000 to 600,000 gallons per day. This is just one medium sized outflow and fines could exceed 
one million-dollars a day. Per the proposed NEL criteria, we believe that Salt Creek will be in exceedance of NEL's 
from Day I of the new Permit for the Total Nitrogen standard. Nitrogen is abundantly found in the natural 
environment from air and decaying vegetation. Staff says that proof of natural occurrence will be accepted by 
RWQCB Staff as compliance. But what constitutes proof? How much study and cost justification will be acceptable? 
Will a Standard of Proof be litigated by a third party and will unfair fines be imposed by mandate?

Response Non-storm water numeric effluent limitation exceedance investigations will be handled on a case-by-case basis.

Please see Comment no. 82  in the July 1, 2009, Response to Comments IV regarding MMPs.

Comment No. 391 Commenter No. 55 Comment Subject NEL

Comment Fourth, the NEL standards proposed by Staff are unattainable in some cases, even in naturally occurring and 
pristine creeks, indicator bacteria is an example. Indicator bacteria has been studied by expert scientists at 
SCCWRP and has been found to be at levels which may exceed the NEL s in reference watersheds - the 
watersheds that represent the untouched/undeveloped areas of the County. Why is bacteria included as an NEL 
when we already have TMDL's for bacteria that the Board has approved? The TMDL recognizes this complex non-
point source will probably take 10 years to control in huge watersheds like San Juan Creek which drains a 13.5 
square mile area, yet the NEL requires compliance as soon as the permit is in effect.

Response Please see response to comment no. 317.

Please also see Comment no. 83  in the July 1, 2009, Response to Comments IV.

303(d) listing of a receiving water as impaired is done because the existing controls on discharges to that waterbody 
has been found to be insufficient to protect Beneficial Uses.  The 303(d) listing or subsequent TMDL does not 
prevent additional controls, including water quality-based effluent limitations, being implemented in NPDES permits.

Comment No. 392 Commenter No. 55 Comment Subject NEL

Comment Fifth, dry weather flow is more characteristic of non-point source than point source flow. Every single property has 
the potential to over-irrigate and the source varies each day of the week. MS4 36" diameter pipes requiring 
monitoring each drain hundreds, and in many cases, more than 1000 properties each. The MEP standard for 
stormwater, which includes non rain water runoff, recognizes the practical unreasonableness of tracking down and 
treating every storm drain back to every watershed source to eliminate every pollutant immediately.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Comment No. 393 Commenter No. 55 Comment Subject NEL

Comment Sixth, the detailed Permit language is flawed - for example in determining if the dry water flow is natural (non-
anthropogenic), it requires permittees must determine it is from a natural influence in both "origin and conveyance". 
Since the MS4 is generally manmade pipe (the conveyance) this is generally an impossible standard to meet on its 
face.

Response The Regional Board contends that MS4 may receive natural flows which, upon entry into the MS4, are modified 
within the MS4 system.  This includes, but is not limited to, the concentration of pollutants, addition of anthropogenic 
non-storm water discharges, and modified location of discharge.

Please also see response to Comment no. 394.
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Comment No. 394 Commenter No. 55 Comment Subject NEL

Comment Seventh, Coastal bluff groundwater contributes heavily to South Orange County dry weather runoff. A confounding 
problem is that much of our dry weather flow is made up of groundwater. Our groundwater is known for having 
constituents such as Iron, Manganese, Nitrates, etc. Although the Permit language purports to "accept" natural 
constituents, again what is the standard of proof? This can be particularly difficult and costly to study and may be 
unable to yield completely definitive answers - again leading to potential third party litigation and potential fines.

Response Please see Comment no. 82  in the July 1, 2009, Response to Comments IV.

Section C.3 of the Order includes language which states the Tentative Order does not regulate natural sources and 
conveyances of constituents.  Though source investigation can be difficult, it is already required under the current 
Order.  The Regional Board will handle each investigation and susbsequent finding(s) on a case-by-case basis.

Comment No. 395 Commenter No. 55 Comment Subject NEL

Comment In summary, regarding NEL's, we currently we have a successful program that meets the intent of the NEL's. 
Orange County's dry weather monitoring program to identify and then address controllable pollutants is well 
recognized for the investigative information it provides, and Permittees are required to address pollutant discoveries. 
Please further consider the County's proposed program as an effective alternative to the NEL's. Let's explore and 
evaluate reasonable standards, natural sources and positive effects of reducing irrigation runoff during this cycle 
together.

We are three months into the Fiscal Year and looking at how we can trim another 5% off of our operating budget 
due to declining revenues. The magnitude of the added costs for this Permit are addressed in the County's letter and 
are of significant concern. Please heed the facts stated therein as no economic analysis has been prepared or 
considered by Board Staff to date, in spite of the requirement under California Law to do so. Further, no cost 
consideration based changes have been made since the July 1 Board Meeting, despite Board Member inquiries, as 
well as the Board's expressed concern with imposing unfunded mandates on the Permittees.

Please reconsider the issues of consistent regulations with the North Orange County Santa Ana Region Permit as 
no consistency related changes to the tentative draft have been made since the July 1 Board Meeting, despite Board 
inquiries.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  The State's water quality 
protection requirements within the Tentative Order are authorized by Federal Law, and are not unfunded mandates.

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3 in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  No changes were made in response to this comment.
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Comment No. 396 Commenter No. 55 Comment Subject unfunded mandate

Comment As you can see from the attached legal comments, as well as the comments submitted by the County of Orange, 
there continues to be fundamental disagreement on the propriety of including NEL's, SALs and TMDLs in the Permit, 
particularly without the Regional Board first complying with the requirements of California Water Code sections 
13241 and 13000. Further, there continues to be a significant difference of opinion on the legality of the Regional 
Board Staff s new permit requirement which would force the City to prohibit all "dry weather" runoff, specifically 
including "landscape irrigation," "irrigation waters," and "lawn waters," from entering the City storm drain system. Not 
only does the City believe that this requirement goes far beyond what is required by federal law, as evidenced by the 
fact that these discharges are allowed to be discharged into the storm drain system under the current permit, but in 
addition, it is apparent that the Regional Board Staff is attempting to impose this mandate on the City without first 
complying with the requirements of California Water Code sections 13241 and 13000.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates.   No changes have been made in response to this comment.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000  
and the consideration of balancing factors has been extensively considered in previous response to comments.  

Please see the Fact Sheet; July 6, 2007, Response To Comments I, Response No. 5; December 12, 2007, 
Response To Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  No changes have been made in response to this comment.

Comment No. 397 Commenter No. 55 Comment Subject unfunded mandate

Comment Finally, because the imposition of NEL's, SALs, and WLAs from TMDLs are all new mandated limits that are not 
required under federal law, and similarly because a prohibition on dry weather and irrigation waters from entering the 
MS4 is a new mandate not required by federal law, as are the new LID and retrofitting and related requirements, 
none of these requirements may lawfully be imposed without the Regional Board first providing funding as required 
under the California Constitution for such mandates. For example, the retrofitting provisions in the Permit specifically 
require the City to "develop and implement a retrofitting program." This is a new program being mandated on the 
City, but without the State first providing funding as required by the California Constitution.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates.   No changes have been made in response to this comment.
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Comment No. 398 Commenter No. 55 Comment Subject Legal

Comment THE MEP STANDARD UNDER THE CLEAN WATER ACT APPLIES TO ALL '"DISCHARGES OF POLLUTANTS" 
FROM THE MS4, REGARDLESS OF
WHETHER THE POLLUTANTS IN THE DISCHARGE ARISE FROM "STORM"WATER" OR ALLEGED "NON-
STORMW A TER."

The federal Clean Water Act ("CWA" or "Act") expressly applies the Maximum Extent Practicable ("MEP") Standard 
to all "pollutants" discharged "from" the Municipal Separate Storm Sewer System ("MS4"), whether the discharges 
are classified as "non-stormwater" or "stormwater." Although "non-stormwater" is required to be "effectively 
prohibited" from entering "into" the MS4, the CW A does not treat discharges "from" the MS4 any differently if the 
"pollutants" in issue arose as a result of a "stormwater" versus an alleged "non-stonnwater" discharge. (33 U.S.C. § 
1342(p)(3)(B)(iii).)

As such, if "dry weather" is improperly classified as "non-stormwater," such a classification should not in any way 
change how the "pollutants" in the discharge are to be addressed. Instead, under the CW A, regardless of the nature 
of the discharge, i.e., be it "stormwater" or alleged "non-stormwater," the MEP standard continues to apply. 
Moreover, the MEP Standard is the only standard required under the CW A to be applied to discharges from a City's 
MS4, and no numeric limits are required by the Act, regardless of whether the original sources of the discharge is 
non-stormwater.

The language in the Act requires municipalities to "require controls to reduce the discharge of pollutants to the 
maximum extent practicable." (Id.) The Act then applies the MEP Standard to the "discharge of pollutants" from the 
MS4, not to the discharge of "stormwater" or "non-stormwater" from the MS4. As such, the State Board's attempted 
classification of "dry weather" as "non-stormwater," for example, has no relevance to the issue of the types of 
"controls" required under the Act to address the "pollutants" in issue.

Section 1342(p)(3)(B) of the Act entitled "Municipal Discharge" provides, in its entirety, as follows:

Permits for discharges from municipal storm sewers -
(i) may be issued on a system- or jurisdictional- wide basis;
(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and
(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including 
management practices, control techniques and system, design and engineering methods, and such other provisions 
as the Administrator or the State determines appropriate for the control of such pollutants. (33 U.S.C. § 
1342(p)(3)(B), emphasis added.)

This language in the CW A has consistently been interpreted as requiring an application of the MEP Standard to 
municipal discharges, rather than an application of a standard requiring strict compliance with numeric limits. 
Specifically, federal law only requires strict compliance with numeric effluent limits by industrial dischargers, but not 
by municipal dischargers. As the Ninth Circuit in Defenders of Wildlife v. Brown ("Defenders") (9th Cir. 1999) 191 
F.3d 1159 found, "Congress required municipal storm-sewer dischargers 'to reduce the discharge of pollutants to 
the maximum extent practicable' finding that the Clean Water Act was "not merely silent" regarding requiring 
"municipal" dischargers to strictly comply with numeric limits, but in fact found that the requirement for traditional 
industrial waste dischargers to strictly comply with the limits was "replaced" with an alternative requirement, i.e., "that 
municipal storm-sewer dischargers 'reduce the discharge of pollutants to the maximum extent practicable ... in such 
circumstances, the statute unambiguously demonstrates that Congress did not require municipal storm-sewer 
discharges to comply strictly with 33 U.S.c. § 1311(b)(J)(C). (Id. At 1165; emphasis added.)

Similarly, in Building Industry Association of San Diego County v. State Water Resources Control Board ("BIA") 
(2004) 124 Cal.App.4th 866, there as well the Appellate Court, relying upon the Ninth Circuit's holding in Defenders, 
agreed that "with respect to municipal stormwater discharges, Congress clarified that the EPA has the authority to 
fashion NPDES pennit requirements to meet water quality standards without specific numeric effluent limits and 
instead to impose 'controls to reduce the discharger of pollutants to the maximum extent practicable.'" (Id. at 874, 
emphasis added.) The Court of Appeal in the BIA Case explained the reasoning for Congress' different treatment of 
Stormwater dischargers versus
industrial waste dischargers when it stated that:

Congress added the NPDES storm sewer requirements to strengthen the Clean Water Act and making its mandate 
correspond to the practical realities of municipal storm sewer regulation. As numerous commentators pointed out, 
although Congress was reacting to the physical differences between municipal storm water runoff and other 
pollutant discharges that made the 1972 legislation's blanket effluent limitations approach impractical and 
administratively burdensome, the primary points of the legislation was to address these administrative problems 
while giving the administrative bodies the tools to meet the fundamental goals of the Clean Water Act in the context 
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of stonnwater pollution. (Id. at 884, emphasis added.)

The Draft Permit, by attempting to impose a series of numeric effluent limits on municipal dischargers, goes beyond 
what was required by Congress with the 1987 Amendments to the CW A, and treats municipal dischargers in 
precisely the same manner as industrial waste
dischargers. Because the Draft Pennit imposes a standard of strict compliance with numeric limits on municipalities, 
it goes beyond the requirements mandated by the CW A, and as such, plainly triggers the need to comply with 
Water Code sections 13000 and 13241. Moreover, and
as also discussed below, such a significant shift in policy is directly contrary to well-established State Board and US 
EPA policy.

In State Board Order No. 91-04, the State Board addressed the propriety of the 1990 Municipal NPDES Pennit for 
Los Angeles County, and particularly whether such permit, in order to be consistent with applicable State and federal 
law, was required to have included "numeric effluent limitations." In addition to the State Board's interchangeable 
use of the terms "storm water" and "urban runoff' when discussing the applicable standard to be applied under the 
CW A (see discussion below), the State Board confirmed that the MEP standard applies to the
"discharge of pollutants" from the MS4, and made no mention of the need to apply a different standard if the 
"discharge of pollutants" arose from alleged "non-stormwater" rather than "storm water." To the contrary, the State 
Board recognized the MEP standard applied to "pollutants in runoff," irrespective of the source of the pollutants, 
finding as follows:

We find here also that the approach of the Regional Board, requiring the dischargers to implement a program of best 
management practices which will reduce pollutants in runoff, prohibiting non-storm water discharges, is appropriate 
and proper. We base our conclusion on the difficulty of establishing numeric effluent limitations which have a rational 
basis, the lack of technology available to treat storm water discharges at
the end of the pipe, the huge expense such treatment would entail, and the level of pollutant reduction which we 
anticipate from the Regional Board's regulatory program. (State Board Order No. 91-04,p. 16-17, emph. added.)

This State Board Order, and others as discussed below, all show that although there are two requirements imposed 
upon municipalities under the CW A, one requiring that municipalities effectively prohibit "non-stormwater" "into" the 
MS4, and a second requiring municipalities to
"reduce the discharge of pollutants to the maximum extent practicable," that the MEP standard applies to "pollutants 
in runoff' coming out of the MS4 system, regardless of whether such discharges are storm water or non-stormwater. 
The only difference in the requirements to be imposed upon the municipalities between stormwater and non-
stormwater, involves the need for municipalities to "effectively prohibit non-stormwater discharges into the" MS4.

In addition, it is the present policy of the State of California not to use strict numeric limits as a means by which to 
implement the MEP standard under the Act. Instead, it is State policy to apply the MEP standard through an iterative 
BMP process, and not through the use of strict numeric discharge limitations. This policy is reflected in numerous 
State Board orders and other legal documentation from the State Board. (See, e.g., State Board Order No. 91-04, p. 
14 ["There are no numeric objectives or numeric effluent limits required at this time, either in the
Basin Plan or any statewide plan that apply to storm water discharges." p. 14]; State Board Order No. 96-13, p. 6 
["federal laws does not require the [San Francisco Reg. Bd] to dictate the specific controls."]; State Board Order No. 
98-01, p. 12 ["Stormwater permits must achieve compliance with water quality standards, but they may do so by 
requiring implementation of BMPs in lieu of numeric water quality-based effluent limitations."]; State Board Order No. 
2001-11, p. 3 ["In prior Orders this Board has explained the need for the municipal storm water programs and the 
emphasis on BMPs in lieu of numeric effluent limitations. '1; State Board Order No. 2001-15, p. 8 ["While we 
continue to address water quality standards in municipal storm water permits, we also continue to believe that the 
iterative approach, which focuses on timely improvements of BMPs, is appropriate. ']; State Board Order No. 2006-
12, p. 17 ["Federal regulations do not require numeric effluent limitations for discharges of
stormwater"]; Stormwater Quality Panel Recommendations to The California State Water Resources Control Board - 
The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm water Associated with Municipal, 
Industrial and Construction Activities, June 19,2006, p.8 ["It is not feasible at this time to set enforceable numeric 
effluent criteria for municipal BMPs and in particular urban dischargers."]; and an April 18,2008 letter from the State 
Board's Chief Counsel to the Commission on State Mandates, p. 6 ["Most NPDES Permits are largely comprised of 
numeric limitations for pollutants . ... Storm water permits, on the other hand, usually require dischargers to 
implement BMPs."].)

Moreover, as to TMDLs, the WLAs within a TMDL are similarly not required under the CW A to be strictly complied 
with by municipal dischargers. This conclusion was confirmed by U.S. EPA itself in an official November 22,2002 
EPA Guidance Memorandum, entitled "Establishing Total Maximum Daily Load (DIfDL) Waste Load Allocations 
(WLAs) for Storm Water Sources and NPDES Permit Requirements Based on those WLAs." In this official 
Guidance Memorandum, EPA explained that for NPDES Permits regulating municipal storm water discharges, any 
water quality based effluent limit for such discharges, should be "in the form of BMPs and that numeric limits will be 
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used only in rare instances." (EPA Guidance Memo p. 6, emphasis added.) The EPA recommended that "for 
NPDES-regulated municipal.. . dischargers efflueltt limits should be expressed as best managemem practices 
(BMPs), rather than as numeric effluent limits." (Id. at p. 4.) EPA went on to expressly recognize the
difficulties in regulating stormwater discharges, explaining its policy as follows:

EPA's policy recognizes that because storm water discharges are due to storm events that are highly variable in 
frequency and duration and are not easily characterized, only in rare cases will it be feasible or appropriate to 
establish numeric limits for municipal and small construction storm water discharges. The variability in the system 
and minimal data generally available make it difficult to determine with precision or certainty actual and projected 
loadings for individual dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit 
limits typically
can be expressed as BMPs, and that numeric limits will be used only in rare instances. (EPA Guidance Memo, p. 4.)

 Because EPA has expressly found, particularly when it comes to the incorporation of a TMDL into a Municipal 
NPDES Permit, "that numeric limits will be used only in rare instances," and because in this case there is no 
evidence this Permit is a "rare instance" that would justify the inclusion of numeric limits, any incorporation of the 
subject TMDLs, or any other numeric limits, into the Municipal NPDES Permit in issue should be limited to the 
inclusion of MEP-complaint BMPs, and not "numeric limits." In short, neither State or federal law, nor State or federal 
policy, provide for the incorporation of strict numeric limits into a Municipal NPDES Permit. In fact, they provide for 
the contrary, and recognize that numeric limits should only be incorporated into a municipal NPDES Permit in "rare 
instances," with the State Board's Numeric Effluent Limits Panel concluding going so far as to conclude that "it is not 
feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and in particular urban 
dischargers." (Numeric Limits Permit Report, p. 8.)

Response The Regional Board disagrees with the commenter’s interpretation of the Clean Water Act.  Please see Regional 
Board Counsel Memorandum dated November 05, 2009.

Comment No. 399 Commenter No. 55 Comment Subject Legal

Comment The Draft Pemlit contains a number of provisions requiring strict compliance with Numeric Effluent Limitations 
("NELs") for dry weather runoff, Stormwater Action Levels ("SALs") for wet weather runoff, and waste load 
allocations ("WLAs") and other numeric limits for both, pursuant to adopted and to be adopted Total Maximum Daily 
Loads ("TMDLs"). It also contains new requirements when compared to the existing municipal NPDES Permit that, 
in effect, require the Pemittees to prohibit all "dry weather" discharges from entering the MS4, except for identified 
exempted discharges. Moreover, the prohibition on the discharge of dry weather discharges into the MS4 now 
specifically includes "Landscape Irrigation," "Irrigation Waters," and "Lawn Waters," all of which are exempted 
discharges in the existing Municipal NPDES Permit for South Orange County. Similarly, the Draft Permit seeks to 
impose a number of provisions known as "low impact development" ("LID") requirements, including new
Standard Stormwater Mitigation Plan ("SSMP") requirements, along with Retrofitting and new Hydromodification 
requirements. None of the aforementioned proposed Draft Permit terms, however, appear to have been developed 
in accordance with Water Code sections 13241 and
13000.

Moreover, the NELs, SALs, and TMDL requirements, as well as the new dry weather prohibition requirement and the 
new LID, Retrofitting, Hydromodification and related requirements, are all new permit terms which are not required 
under the CW A or under any of the regulations thereunder. As such, these are requirements which can only be 
imposed once the Regional Board complies with the requirements under the Porter-Cologne Act, specifically 
including Water Code sections 13241 and 13000.

Response Please note that the SALs are not "effluent limitations" as defined in 40 CFR 122.2 and the commenter is incorrect in 
the statement that there is "strict compliance" required for SALs.  SALs are action levels to be utilized in the iterative 
process for storm water discharges from the MS4.

Please see Regional Board Counsel Memorandum dated November 05, 2009.

Please also see Comment nos. 39 and 277  in the July 1, 2009, Response to Comments IV.  The commenter states 
that the Tentative Order "contains new requirements when compared to the existing municipal NPDES Permit that, 
in effect, require the Pemittees to prohibit all "dry weather" discharges from entering the MS4."  As stated in 
Comment no. 39 in the July 1, 2009, Response to Comments IV, for the last 19 years NPDES storm water permits 
for Southern Orange County have required Copermittees to prohibit non-storm water discharges.  Thus, the 
commenter is incorrect in stating this is a new requirement.  The requirements complained of do not exceed federal 
law and the Regional Board is not required to conduct an analysis under Water Code section 13241 or 13000.  
Nonetheless, the Regional Board has considered all economic information provided.
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Comment No. 400 Commenter No. 55 Comment Subject Legal

Comment Section C.5. of the Draft Permit requires each co-permittee to "obtain the non-stormwater dry weather numeric 
limitations" set forth therein, including NELs for bacteria, nitrogen, phosphorus, and others, and including NELs for 
metals based on the California Toxics Rule ("CTR"). There are also separate NELs for dry weather runoff for the 
Dana Point Harbor and saline lagoon/estuaries, as well as for discharges to the surf zone.

The Draft Permit also establishes various SALs, and provides that the "failure to appropriately consider and react to 
SAL exceedences in an iterative manner creates a presumption that the co-permittees have not complied with the 
MEP standard." (Draft Permit, D.1.)

In addition, Section I of the Draft Permit entitled "Total Maximum Daily Loads" requires strict compliance with the 
waste load allocations ("WLAs") set forth in the Baby Beach bacteria TMDL, and also provides that the WLAs "of 
fully approved and adopted TMDLs are incorporated as Water Quality Based Effluent Limitations on a pollutant by 
pollutant, watershed by watershed basis." For Baby Beach, the Draft Permit requires that the WLAs "are to be met in 
Baby Beach receiving waters by the end of the year 2019" and that "the numeric targets are to be met once 100 
percent of the WLA reductions have been achieved."

Accordingly, the Draft Permit seeks to impose strict numeric effluent limits on both dry weather and wet weather 
discharges, either in the form of NELs for dry weather discharges, SALs for wet weather discharges, or TMDLs for 
both. However, as discussed in prior comments and further elaborated on herein, the CW A plainly only imposes a 
"maximum extent practicable" standard on all discharges "from" a municipalities' separate storm sewer system 
("MS4").

Because no aspect of the CW A, whether for dry weather or wet weather runoff, requires municipalities to strictly 
comply with numeric limits, but only requires compliance with the MEP Standard, all aspects of the California Porter-
Cologne Act, Water Code section 13000, et seq., must be complied with, including, but not limited to, conducting an 
analysis of the factors set forth under Water Code section 13241, as well as of the policies and factors in section 
13000. Yet, there is no indication anywhere in the record that such a 13241/13000 analysis has ever
been conducted for any of the proposed NELs, SALs, or WLAs (from TMDLs), nor are there any findings anywhere 
in the Draft Permit indicating compliance with Water Code sections 13241 and 13000.

Response Please note that the SALs are not "effluent limitations" as defined in 40 CFR 122.2.

Please see Regional Board Counsel Memorandum dated November 05, 2009.
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Comment No. 401 Commenter No. 55 Comment Subject Legal

Comment The Draft Permit also attempts to mandate that the Permittees prohibit the discharge of all dry weather discharges 
from entering the MS4, by redefining all such discharges as "non-storm water" discharges. Specifically, the Draft 
Permit deletes from the list of exempted discharges any "Landscape Irrigation," "Irrigation Water," and "Lawn 
Waters." Deleting these previously exempted categories of discharges from entering the MS4, is an attempt to 
impose additional requirements upon the Permittees that are not mandated by the CW A, and as such, is an attempt 
to impose non-federal mandates without the Regional Board having first conducted the analysis required under 
Water Code sections 13241 and 13000.

As discussed further herein, and in other legal comments being submitted on behalf of the County of Orange, the 
definition of the term "stormwater" includes "surface runoff' and "drainage," and as such, the discharge of all dry 
weather runoff including Landscape Irrigation, Irrigation Water and Lawn Waters, cannot properly be classified as 
"non-stormwater," and, thus should not be categorically prohibited from entering the MS4. Accordingly, section 
13241 (b )(3 )(B)(ii) of the CW A requiring that Permittees effectively prohibit the discharge of
"non-stormwater" into the MS4, has no application to the discharge of non-point source Landscape Irrigation, 
Irrigation Waters or Lawn Waters. For example, the federal regulations define an "illicit" discharge as a discharge 
that is not composed entirely of "stormwater" except
for discharges allowed pursuant to an NPDES Permit and discharges resulting from fire fighting activities. (40 CFR § 
122.26(b)(2).) Because the term "stormwater," as discussed below, plainly includes surface runoff and drainage in 
addition to precipitation (discussed below), all such
Landscape Irrigation, Irrigation Waters and Lawn Waters cannot correctly be classified as an "illicit" discharge, and 
the CW A plainly does not require that the Permittees prohibit such discharges from entering the MS4. If the CWA 
did so require, then of course the Regional Board would have included such a prohibition in prior Municipal NPDES 
Permits.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

Interestingly, the commenter makes the argument that dry weather discharges are not "non-storm water discharges" 
and are in fact considered storm water.  As outlined in the Regional Board Counsel Memorandum dated November 
05, 2009, the Regional Board finds this assessment to be incorrect.  Furthermore, the Regional Board finds the 
commenter’s arguments to be contradictory, as the comment states:

"the discharge of all dry weather runoff including Landscape Irrigation, Irrigation Water and Lawn Waters, cannot 
properly be classified as "non-stormwater," and, thus should not be categorically prohibited from entering the MS4."

In previous comments, the commenter claims that all discharges from the MS4 are subject to the MEP standard, 
including non-storm water discharges.  However, the commenter clearly states above that all dry weather runoff into 
the MS4 cannot be classified as non-storm water as it is storm water.  This is contradictory as there would then be 
no non-storm water discharges, since they are all storm water, and there thus would be nothing required to be 
prohibited per 402(p) of the CWA.  Furthermore, there would then be no non-storm water discharges from the MS4.

Moreover, the federal regulations exempt certain enumerated categories of non-storm water discharges” unless they 
are identified as sources of pollutants.  Deletion of categories identified as sources of pollutants is required by 
federal law.
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Comment No. 402 Commenter No. 55 Comment Subject Legal

Comment The LID requirements and the related new SSMP, Retrofitting and Hydromodification requirements are similarly not 
mandated under the CW A. As such, these provisions can only be imposed after the Regional Board has first 
complied with the requirements of Water Code sections 13241 and 13000, as well as all other applicable 
requirements under California law.

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  The Fact Sheet and 
Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; Comment No. 5 in the 
July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, Response to Comments 
II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all provide discussions of these 
issues.  

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates.   No changes have been made in response to this comment.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000  
and the consideration of balancing factors has been extensively considered in previous response to comments.  
Please see the Fact Sheet; July 6, 2007, Response to Comments I, Response No. 5; December 12, 2007, 
Response to Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  No changes have been made in response to this comment.
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Comment No. 403 Commenter No. 55 Comment Subject Legal

Comment As discussed above, in BIA San Diego County v. State Board, supra, 124 Cal.App.4th 866, 874, the Court held that 
under the CWA, Congress distinguished between industrial and storm water discharges and clarified that with 
respect to municipal storm water discharges, "the EPA has the authority to fashion NPDES Permit requirements to 
meet storm water quality standards without specific numeric effluent limits .... " Accordingly, any attempt to proceed 
at this time and impose a permit term that requires strict compliance with any numeric limit, is a requirement that 
clearly goes beyond what is mandated under federal law.

In addition, clearly federal law does not require that municipalities prohibit the discharge of "Landscape Irrigation," 
"Irrigation Waters" or "Lawn Waters" from entering the MS4 or from treating all dry weather discharge as non-
stormwater. If this were, in fact, a requirement under the CW A, such a prohibition would have been included in prior 
Municipal NPDES permits issued by the Regional Board.  Because the definition of "stormwater," "surface runoff' 
and "drainage," in addition to "storm water" runoff and "snow melt," as discussed below, includes all landscape 
runoff and other dry weather runoff, it cannot properly be defined as "nonstormwater" under the CWA.

Furthermore, there is nothing in the CW A or the federal regulations, or otherwise, that would suggest that such 
discharges are to be classified as "illicit" discharges, or to otherwise be prohibited from entering the MS4. The fact 
that these discharges were previously consistently permitted in prior Municipal NPDES Permits issued by this 
Regional Board, is confirmation of the fact that the CWA does not require such a prohibition of these types of 
discharges from entering the MS4. Accordingly, any attempt at this time to force the Permittees to prohibit the 
discharge of all dry weather runoff, including but not limited to, Landscape Irrigation, Irrigation Waters or Lawn 
Waters, from entering the MS4, is a new requirement that goes beyond the requirements of the CW A, and is thus a 
new requirement that can only be imposed after the Regional Board has first complied with all aspects of the Porter-
Cologne Act, specifically including, but not limited to, Water Code sections 13241 and 13000.

In addition, the new LID and related new SSMP, Retrofitting and Hydromodification requirements in the Draft Permit, 
are all provisions that are not required under any provision of the CW A or the regulations thereunder. As such, 
compliance with Water Code sections 13000 and 13241 is necessary before any such new permit terms can be 
imposed upon the Permittees.

Under the California Supreme Court's holding in City of Burbank v. State Water Resources Control Board (2005) 35 
Ca1.4th 613, a regional board must consider the factors set forth in Water Code sections 13000 and 13241 when 
adopting an NPDES Permit, unless consideration of those factors "would justify including restrictions that do not 
comply with federal law." (Id.. at 627.) According to the Supreme Court in Burbank, "Section 13263 directs Regional 
Boards, when issuing waste discharger requirements, to take into account various factors including those set forth in 
Section 13241."

In Burbank, the California Supreme Court held that to the extent the NPDES Permit provisions in that case were not 
compelled by federal law, that the Boards were required to consider their "economic" impacts on the dischargers 
themselves, with the Court finding that the Water Boards must analyze the "dischargers cost of compliance." (Id .. at 
618.) The Court specifically interpreted the need to consider "economics" as requiring the consideration of the "cost 
of compliance" on the cities involved in that case. (Id .. at 625 ["The plain language of Sections 13263 and 13241 
indicates the Legislature's intent in 1969, when these statutes were enacted, that a regional board consider the costs 
of compliance when setting effluent limitations in a waste water discharge permit."].) And according to the California 
Supreme Court, the goal of the Porter-Cologne Act is to "attain the highest water quality which is reasonable, 
considering all demands being made and to be made on those waters and the total values involved, beneficial and 
detrimental, economic and social, tangible and intangible." (Id. at 618, citing Water Code § 13000.)

Accordingly, under the Burbank decision, Section 13241 compels the Boards to consider the following factors when 
developing NPDES Permit terms.
(a) Past, present, and probable future beneficial uses of water.
(b) Environmental characteristics of the hydrographic unit under consideration, including the quality of water 
available thereto.
(c) Water quality conditions that could reasonably be achieved through the coordinated control of all factors which 
affect water quality in the area.
(d) Economic considerations.
(e) The need for developing housing in the region.
(f) The need to develop and use recycled water.

In US. v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised water quality standards for salinity 
control because of changed circumstances which revealed new information about the adverse affects of salinity on 
the Sacramento-San Joaquin Delta ("Delta"). (Id.. at 115.) In invalidating the revised standards, the Court recognized 
the importance of complying with the policies and factors set forth under both Water Code sections 13000 and 
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13241, and emphasized section 13241 's requirement of an analysis of "economics," finding:

In formulating a water quality control plan, the Board is invested with wide authority "to attain the highest water 
quality which is reasonable, considering all demands being made and to be made on those waters and the total 
values involved, beneficial and detrimental, economic and social, tangible and intangible." (§ 13000.) In fulfilling its 
statutory imperative, the Board is required to "establish such water quality objectives ... as in its judgment will ensure 
the reasonable protection of beneficial uses ... " (§ 13241), a conceptual classification far-reaching in scope. (Id .. at 
109-110, emphasis added.)
* * *
The Board's obligation is to attain the highest reasonable water quality "considering all demands being made and to 
be made on those waters and the total values involved, beneficial and detrimental, economic and social, tangible 
and intangible." (§ 13000, italics added.) (Id. at 116.)

Justice Brown in her concurring opinion in Burbank also made several significant comments regarding the 
importance of considering "economics" in particular, and the Water Code section 13241 factors in general, before 
including numeric effluent limitations in an NPDES Permit. These comments are equally relevant today to the 
Regional Board's Draft Order:

Applying this federal-state statutory scheme, it appears that throughout this entire process, the Cities of Burbank and 
Los Angeles (Cities) were unable to have economic factors considered because the Los Angeles Regional Water 
Quality Control Board (Board) - the body responsible to enforce the statutory framework -failed to comply with its 
statutory mandate.

For example, as the trial court found, the Board did not consider costs of compliance when it initially established its 
basin plan, and hence the water quality standards. The Board thus failed to abide by the statutory requirements set 
forth in Water Code section 13241 in establishing its basin plan. Moreover, the Cities claim that the initial narrative 
standards were so vague as to make a serious economic analysis impracticable. Because the Board does not allow 
the Cities to raise their economic factors in the permit approval stage, they are effectively precluded from doing so. 
As a result, the Board appears to be playing a game of "gotcha" by allowing the Cities to raise economic 
considerations when it is not practical, but precluding them when they have the ability to do so. (Id. at 632, J. Brown, 
concurring; emphasis added.)

Justice Brown went on to find that:

Accordingly, the Board has failed its duty to allow public discussion - including economic considerations - at the 
required intervals when making its determination of proper water quality standards.

What is unclear is why this process should be viewed as a contest. State and local agencies are presumably on the 
same side. The costs will be paid by taxpayers and the Board should have as much interest as any other agency in 
fiscally responsible environmental solutions. (Id. at 632-33.)

The above-referenced statutory, regulatory and case authority all confirm not only that municipal dischargers are to 
be treated differently than industrial dischargers, but also that "numeric limits" may only be applied to municipal 
dischargers after the analysis under Sections 13241/13000 have been complied with. They also confirm that "[i]t is 
not feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and in particular urban 
dischargers." (Numeric Limits Panel Report, p. 8.) Accordingly, strict compliance with any numeric limits in a 
municipal NPDES Permit cannot be required at this time, and to the extent a numeric limit is attempted to be 
incorporated into the Draft Permit and strictly enforced as such through a means other than through the use of MEP-
complaint BMPs, then all applicable requirements of State law, specifically including the analysis required under 
Water Code sections 13241/13000, must be plainly met.

Moreover, the new proposed requirements in the Draft Permit mandating that the Permittees prohibit the discharge 
of "Landscape Irrigation," "Irrigation Waters" or "Lawn Waters," from entering the MS4, are not requirements found 
anywhere in the CWA, and are thus new permit requirements that can only be imposed after the Regional Board has 
first complied with the requirements of Water Code sections 13241 and 13000.

Finally, as none of the LID, SSMP, Retrofitting and Hydromodification requirements are requirements that are 
mandated under federal law, the above-referenced provisions of Water Code sections 13241 and 13000 must be 
met before any such permit terms can lawfully be imposed under California law.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009.

The comment regarding the prohibition on overirrigation practices was addressed in the previous response to 
comments.  The comment does not raise any new issues from the previous comments.  Please see the discussion 
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in the Fact Sheet for findings C.14 and C.15; and the July 1, 2009, Response to Comments IV, Response Nos. 28, 
52, 76, and 159.    Please also see comments Nos. 84, and 264 in this Response to Comments. No changes have 
been made in response to this comment.  In summary, over irrigation is a non-storm water discharge required by 
federal regulations to be prohibited where identified to be a source of pollutants.  

The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  The Fact Sheet and 
Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; Comment No. 5 in the 
July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, Response to Comments 
II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all provide discussions of these 
issues.  In summary, the State's water quality protection requirements within the Tentative Order are authorized by 
Federal Law, and are not unfunded mandates.   No changes have been made in response to this comment.

The comment regarding the Regional Board’s compliance with California Water Code §13263, 13241, and 13000  
and the consideration of balancing factors has been extensively considered in previous response to comments.  
Please see the Fact Sheet; July 6, 2007, Response To Comments I, Response No. 5; December 12, 2007, 
Response To Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.  

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis.  No changes have been made in response to this comment.
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Comment No. 404 Commenter No. 55 Comment Subject Legal

Comment The Draft Permit improperly provides that: "Non-storm water (dry weather) discharge from the MS4 is not considered 
a storm water (wet weather) discharge and therefore is not subject to regulation under the Maximum Extent 
Practicable (MEP) standard from CW A 402(p)(3)(B)(iii), which is explicitly for 'municipal ... Stormwater Discharges 
(emphasis added)' from the MS4 Non-storm water discharges per CWA 402(p)(3)(B)(ii), are to be effectively 
prohibited." (Draft Permit, Finding C.14.) The Draft Order then proceeds to not only require that the co-permittees 
prohibit all "non-storm water" discharges into the MS4, including prohibiting any dry weather runoff from entering the 
MS4 unless otherwise expressly permitted
under the Permit, but also to impose strict numeric effluent limitations, i. e., NELs upon all such dry weather 
discharges.

Yet, the assertion that "dry weather" is something other than "storm water" is inaccurate and is directly controverted 
by the very regulations cited in the Draft Order. In addition, this purported finding that the term "storm water" does 
not include "dry weather," i.e., "urban runoff," was already been rejected by the Orange County Superior Court in that 
case entitled City of Arcadia v. State Board, OCSC Case No. 06CC02974, Fourth Appellate District Case No. 
G041545 (hereafter the "Arcadia Case"). This fact that the definition of "stormwater" includes "urban runoff," was 
also recently admitted to by the State Board and the Los Angeles Regional Board in the Arcadia Case, as well as by 
the NRDC, the Santa Monica Baykeeper and Heal the Bay. As such, any attempt to redefine the term "stormwater" 
to exclude "dry weather," is contrary to law and should be rejected.

First, it is clear from the plain language of the regulations that the term "Stormwater" includes all forms of "urban 
runoff' in addition to precipitation events. Specifically, section 122.26(b)(13) reads as follows: "Storm water means 
storm water runoff, snow melt runoff, and surface runoff and drainage." (40 C.F.R. § 122.26(b)(13); italics in original, 
bolding and underlining added.) This definition starts with the inclusion of "storm water" and "snow melt runoff," and 
is then further expanded to include not only "storm water" and "snow melt runoff," but also "surface runoff' and 
"drainage."

The Regional Board's proposed interpretation of this definition is an attempt to read the terms "surface runoff' and 
"drainage" out of the regulations. Such an interpretation is contrary to the plain language of the regulation itself, and 
is contrary to law. (See e.g., Astoria Federal
Savings and Loan Ass'n v. Solimino (1991) 501 U.S. 104, 112 ["[W]e construe statutes, where possible, so as to 
avoid rendering superfluous any parts thereof."]; City of San Jose v. Superior Court (1993) 5 Cal.4th 47, 55 ["We 
ordinarily reject interpretations that render particular terms
of a statute as mere surplusage, instead giving every word some significance."]; Ferraro v. Chadwick (1990) 221 
Cal.App.3d 86, 92 ["In construing the words of a statute ... an interpretation which would render terms surplusage 
should be avoided, and every word should
be given some significance, leaving no part useless or devoid of meaning. "]; Brewer v. Palel (1993) 20 Cal.App.4th 
1017, 1022 ["We are required to avoid an interpretation which renders any language of the regulation mere 
surplusage."; and Hart v. ,McLucas (9th Cir. 1979) 535
F.2d 516, 519 ["[I]n the construction of administrative regulations, as well as statutes, it is presumed that every 
phrase serves a legitimate purpose and, therefore, constructions which render regulatory provisions superfluous are 
to be avoided. '])

Second, beyond the plain language of the federal regulation, prior orders of the State Board confirm that the term 
"urban runoff' is included within the definition of "storm water." For example, in State Board Order No. 2001-15, the 
State Board regularly interchanges the terms "urban runoff' with "storm water," and discusses the "controls" to be 
imposed under the Clean Water Act as applying equally to both. In discussing the propriety of requiring strict 
compliance with water quality standards, and the applicability of the MEP standard in Order No. 2001-15, the State 
Board asserted as follows:

Urban runoff is causing and contributing to impacts on receiving waters throughout the state and impairing their 
beneficial uses. In order to protect beneficial uses and to achieve compliance with water quality objectives in our 
streams, rivers, lakes, and the ocean, we must look to  controls on urban runoff. It is not enough simply to apply the 
technology-based standards of controlling discharges of pollutants to the MEP; where urban runoff is causing or 
contributing to exceedances of water quality standards, it is appropriate to require improvements to BMPs that 
address those exceedances.

While we will continue to address water quality standards in municipal storm water permits, we also continue to 
believe that the iterative approach, which focuses on timely improvements of BMPs, is appropriate. We will generally 
not require "strict compliance" with water quality standards through numeric effluent limits and we will continue to 
follow a iterative approach, which seeks compliance over time. The iterative approach is protective of water quality, 
but at the same time considers the difficulties of achieving full compliance through BMPs that must be enforced 
through large and medium municipal storm sewer systems. (See Order 2001-15, p. 7-8; emphasis added.)
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Moreover, at the urging of the petitioner in Order No. 2001-15, the State Board went so far as to modify the 
"Discharge Prohibition A.2" language, which was challenged by the Building Industry Association of San Diego 
County ("BIA"), because such Discharge Prohibition was not subject to the iterative process. The State Board found 
as follows in this regard: "The difficulty with this language, however, is that it is not modified by the iterative process. 
To clarify that this prohibition also must be complied with through the iterative process, Receiving Water Limitation 
C.2 must state that it is also applicable to Discharge Prohibition A.2 .. . . Language clarifying that the iterative 
approach applies to that prohibition is also necessary." (State Board Order No. 2001-15, p. 9.)

The State Board further required that the Municipal NPDES permit challenged in that case be modified because the 
permit language was overly broad, as it sought to apply the MEP standard not only to discharges "from" MS4s, but 
also to discharges "into" MS4s, with the BIA claiming that it was inappropriate to require the treatment and control of 
discharges "prior to entry into the MS4," and with the State Board agreeing that such a regulation of discharges 
"into" the MS4 was inappropriate. [Id at 9 ["We find that the permit language is overly broad because it applies the 
MEP standard not only to discharges 'from' MS4s, but also to discharges "into' MS4s."].)

In State Board Order No. 91-04 discussed above, the State Board specifically relied upon EPA's Stormwater 
Regulations, to find that: "Storm water discharges, by ultimately flowing through a point source to receiving waters, 
are by nature more akin to non-point sources as they flow from diffuse sources over land surfaces." (State Board 
Order No. 91-04, p. 13-14.) The State Board then relied upon EPA's Preamble to said Stormwater Regulations, and 
quoted the following from the Regulation:

For the purpose of [national assessments of water quality], urban runoff was considered to be a diffuse source for 
non-point source pollution. From a legal standpoint, however, most urban runoff is discharged through conveyances 
such as separate storm sewers or other conveyances which are point sources under the [Clean Water Act]. 55 
Fed.Reg. 47991. (State Board Order No. 91-04, p. 14; emphasis added.)

The State Board went on to conclude that the lack of any numeric objectives or numeric effluent limits in the 
challenged permit: "will not in any way diminish the permit's enforceability or its ability to reduce pollutants in storm 
water discharges substantially .... In addition, the (Basin] Plan endorses the application of 'best management 
practices' rather than numeric limitations as a means of reducing the level of pollutants in storm water discharges." 
(ld at 14, emphasis added.) (Also see Storm Water Quality Panel Recommendations to the California State Water 
Resources Control Board - The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water 
Associated with Municipal, Industrial and Construction Activities, June 19, 2008, p. 1 ["MS4 permits require that the 
discharge of pollutants be reduced to the maximum extent practicable (MEP)"], and p. 8 ["It is not feasible at this 
time to set enforceable numeric effluent criteria for municipal BMPs and in particular urban dischargers."]; State 
Board Order No. 98-01, p. 12 ["Storm water permits must achieve compliance with water quality standards, but they 
may do so by requiring implementation of BMPs in lieu of numeric water quality-based effluent limits."]; and State 
Board Order No. 2001-11, p. 3 ["In prior Orders this Board has explained the need for the municipal storm water 
programs and the emphasis on BMPs in lieu of numeric effluent limitations."].)

Third, in the Arcadia Case, in its Decision, Judgment and Writ of Mandate, the Superior Court found that the term 
"stormwater" was defined in the federal regulations to include not only "stormwater" but also "urban runoff." (See, 
Decision, Exhibit "1" hereto, p. 1 [" ... the Standards apply to storm water [i.e., storm water and urban runoffJ."]; 
Exhibit "2," Judgment in the Arcadia Case, p. 2, fn 2, [citing to 40 C.F.R. § 122.26(b)(13) and finding that: "Federal 
law defines 'storm water' to include urban runoff, i.e., 'surface runoff and drainage"'.]; and Exhibit "3," Writ of 
Mandate in the Arcadia Case, p. 2, n. 2 ["Federal law defines 'storm water' to include urban runoff, i.e., 'surface 
runoff and drainage. "'].)

It is further important to note that this interpretation of the term "storm water" as including "urban runoff," by the 
Superior Court in the Arcadia Case, has not been challenged on appeal by the State or Los Angeles Regional 
Boards, and in fact, has been agreed to by both of these Boards, as well as by the Intervenor environmental 
organizations. Specifically, in the State and Regional Boards' Opening Appellate Brief in the Arcadia Case, they 
agreed that the term "Stormwater" is to include "urban runoff," where they stated as follows:

"Storm water," when discharged from a conveyance or pipe (such as a sewer system) is a "point source" discharge, 
but
stormwater emanates from diffuse sources, including surface run-off following rain events (hence "storm water") and 
urban run-off. (See Exhibit "4" hereto, which is a true and correct copy of the cited portion from the Boards' Opening 
Appellate Brief in the Arcadia Case; emphasis added.)

Thus, both the State and the Los Angeles Regional Boards have acknowledged that the term "stormwater" includes 
not only "stormwater" runoff from "rain events," but also other discharges from a storm sewer conveyance system, 
specifically including "urban runoff." (Id.)
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This definition of the term "Stormwater" as including "urban runoff," has also been accepted by the NRDC, the Santa 
Monica Baykeeper, and Heal the Bay (collectively, "Intervenors"). In the Intervenor's Opening Brief in the Arcadia 
Case, said Intervenors admit as follows:

For ease of reference, throughout this brief, the terms "urban runoff" and "stormwater" are used interchangeably to 
refer generally to the discharges from the municipal Dischargers' storm sewer systems. The definition of 
"stormwater" includes "storm water runoff, snow melt runoff, and surface runoff and drainage." (40 C.F.R. § 
122.26(b)(13).) (See Exhibit "5," hereto, which is a true and correct copy of the cited portion of the
Intervenors' Opening Appellate Brief in the Arcadia Case; emphasis added.)

In sum, in light of the plain language of the federal regulation defining the term "stormwater" to include "urban 
runoff," i.e., "surface runoff' and "drainage" in addition to "storm water" and "snow melt," and given the findings of the 
Superior Court in the Arcadia Case, as well as the admissions by the State and Regional Boards and the Intervenors 
in that case, it is clear that the term "stormwater" as defined in the federal regulations, includes "dry weather" runoff.

In short, the definition of "stormwater" plainly includes dry-weather runoff, i.e., "surface runoff and drainage," and as 
such, there is no basis to treat "dry-weather runoff' any differently under the CWA, e.g., to apply numeric effluent 
limits rather than the MEP Standard to dry weather runoff, or to require that municipalities prohibit all non-point 
source "Landscape Irrigation," "Irrigation Waters," "Lawn Waters," and other similar discharges, from entering the 
MS4.

Response Please see Regional Board Counsel Memorandum dated November 05, 2009, for discussion of the definition of and 
authority to regulate non-storm water discharges from MS4s.  In addition, the commenter refers to the ruling in the 
Cities of Arcadia, et al., v. State Water Resources Control Board (Super. Ct. Orange County, 2007, No. 06CC02974) 
(Arcadia II) to support its interpretation that storm water under federal law includes all urban runoff.  Futher, the 
commenter claims that this interpretation has been agreed to by both the State and Los Angeles Regional Water 
Boards.  The commenter fails to note that Arcadia II only considered the definition of storm water and urban runoff in 
the context of precipitation related surface runoff and drainage.  The issues before the court did not include “non-
storm water” discharges.  Thus, the commenter’s references are taken out of context and do not support any 
change in the Regional Board’s interpretation of the definition of storm water as related to precipitation events.
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Comment No. 405 Commenter No. 55 Comment Subject unfunded mandate

Comment Any requirements that goes beyond what is otherwise required under federal law, e.g., forcing the municipalities to 
strictly comply with numeric limits, as opposed to requiring compliance through the use of MEP-complaint BMPs, 
and any other accompanying mandates that go beyond the requirements of federal law, such as requiring 
municipalities to prohibit the discharge of Landscape Irrigation or other similar dry weather runoff from entering the 
MS4, or the new LID, SSMP, Retrofitting, and Hydromodification and related requirements, can only be imposed 
where adequate funds have first been provided to the municipalities to comply with such mandates. For example, 
Section F.3 of the Permit seeks to force the Permittees to "develop and implement a retrofitting program." Yet, this 
new mandated "restoration program" the Regional Board is attempting to force the Permittees to carry out, is not 
being funded by the State. Rather, the Draft Permit leaves it to the Municipal Permittees to fund this and many other 
new "programs" imposed by the Draft Permit."

Article XIII B, Section 6 of the California Constitution prohibits the Legislature or any State agency from shifting the 
financial responsibility of carrying out governmental functions to local governmental entities. Article XIII B, Section 6 
provides, in relevant part, as follows:

Whenever the Legislature or any state agency mandates a new program or higher level of service on any local 
government, the state shall provide a subvention of funds to reimburse such local  governments for the cost of such 
program or increased level of service ....

This reimbursement requirement provides permanent protection for taxpayers from excessive taxation and requires 
discipline in tax spending at both state and local levels. (County of Fresno v. State (1991) 53 Cal.3d 482, 487.) 
Enacted as a part of Proposition 4 in 1979, it "was intended to preclude the state/rom shiftingfinancial responsibility 
to local entities that were ill equipped to handle the task." (Id.)

Accordingly, because the Regional Board is proposing to require strict compliance with numeric limits, a requirement 
that exceeds the MEP Standard set forth in federal law; is requiring municipalities to prohibit dry weather runoff 
including irrigation waters from entering their storm drain system, another requirement not found in the CWA; and is 
imposing new LID, SSMP, Retrofitting and Hydromodification requirements, none of which are required under the 
CW A; all such requirements are plainly new unfunded State mandates which may only be imposed where 
necessary funding has first been made available to the Permittees. 

The incorporation of new permit requirements that are not mandated by federal law, and that go unfunded by the 
State, plainly violate Article XIII B, Section 6 of the California Constitution. (See County of Los Angeles v. 
Commission on State Mandates (2007) 150 Cal.App.4th 898, 914 ["We are not convinced that the obligations 
imposed by a permit issued by a Regional Water Board necessarily constitute federal mandates under all 
circumstances."].)

Response The comment regarding unfunded mandates has been extensively considered in all previous response to 
comments.  The comment does not raise any new issues from the previous comments.  

The Fact Sheet and Response to comments Nos. 155 and 165 in the July 1, 2009, Response to Comments IV; 
Comment No. 5 in the July 6, 2007, Response to Comments I; Comment Nos. 1 and 9 in the December 12, 2007, 
Response to Comments II; Comment No. 1, 2, and 3; in the February 13, 2008 Response to Comments III; all 
provide discussions of these issues.  

In summary, the State's water quality protection requirements within the Tentative Order are authorized by Federal 
Law, and are not unfunded mandates.   No changes have been made in response to this comment.
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Comment No. 406 Commenter No. 55 Comment Subject Legal

Comment Under Section C. of the Draft Permit imposing numeric effluent limitations for dry weather runoff, the municipalities 
are required to implement certain monitoring programs to assure compliance with the NELs. Also, under Section D. 
of the Draft Permit involving the SALs, again the Regional Board is proposing to impose various monitoring 
obligations on the municipalities as a means of requiring compliance with such SALs. Other portions of the Draft 
Permit, some of which were discussed in prior comments, similarly seek to impose monitoring and reporting 
obligations upon the permittees. Yet, under the Porter-Cologne Act, no monitoring and/or reporting requirements 
may be imposed upon local agencies, without the Boards first conducting a "cost benefit" analysis. To begin with, 
Water Code section 13225(c) provides as follows:

Each Regional Board, with respect to its region, shall, do all of the following:
***
(c) Require as necessary any state or local government to investigate and report on any technical factors involved in 
water quality control or to obtain and submit analyses of water; provided that the burden, including costs, of such 
reports shall bear a reasonable relationship to the need for the report and the benefits to be obtained therefrom. 
(Water Code § 13225(c).)

Similarly, Water Code Section 13267(b) provides, in relevant part, as follows:
* * *
(b)(1). In conducting an investigation specified in subdivision (a), the regional board may require that any person who 
has discharged
... or who proposes to discharge, waste within its region ... shall furnish, under penalty of perjury, technical or 
monitoring program reports which the regional board requires. The burden, including costs, of these reports shall 
bear a reasonable relationship to the need for the report and the benefits to be obtained from the reports. In 
requiring those reports, the regional board shall provide the person with a written explanation with regard to the need 
for the reports, and shall identify the evidence that supports requiring that person to provide the reports. (Water 
Code § 13267(b).)

With the Draft Permit, although the Porter-Cologne Act expressly requires the Regional Board in this context to 
conduct a cost benefit analysis, and specifically requires that the Regional Board provide the Permitees with a 
"written explanation with regard to the need for the reports" and "identify the evidence that supports requiring the 
person to provide the reports," there are no purported findings anywhere in the Draft Permit showing that any such 
cost benefit analysis was conducted, or any finding that the burden, including costs, of such monitoring and reporting 
obligations bear a "reasonable relationship" to the need for the same.

In addition, there is no evidence that has been identified anywhere in the record, either in the findings or otherwise, 
to show that any such cost benefit analysis, as required under Water Code Sections 13267 and 13225, has ever 
been performed.  Accordingly, no monitoring or reporting obligations associated with any NEL, SAL, or TMDL can be 
imposed upon the municipalities through the Draft Permit, until the requirements of Water Code sections 13225 and 
13267 have first been met.

Response Please note that an exceedance of a SAL does not mean a discharger is out of compliance.  A SAL exceedance is 
required to be utilized in the iterative process.
   
In addition, monitoring and reporting requirements in an NPDES permit are authorized by Water Code section 
13383, and a Finding has been added to the Tentative Order for clarification.  Water Code section 13383 does not 
include a requirement that the Regional Board provide an explanation in writing of the need for the report or to 
identify evidence that supports requiring the reports.  Water Code section 13267 does not require a cost-benefit 
analysis, but rather, the burden, including costs, must “bear a reasonable relationship to the need for the report and 
benefits to be obtained from the reports.”  The findings in the Order supporting the inclusion of NELs for non-storm 
water discharges, inclusion of SALs, and implementation of the EPA approved TMDL establish the basis (both the 
reason for and evidence to support) for requiring the reports based upon monitoring.  Monitoring is necessary to 
determine compliance with the permit provisions intended to achieve compliance with water quality standards and 
protection of beneficial uses in the affected receiving waters.   In addition, exceedances of both NELs and SALs, for 
example, require the permittees to take additional steps to determine the causes of the exceedances and/or steps 
that will result in better protection of water quality.  Absent monitoring, some of the additional steps will not be 
required.  The requirements are consistent with requirements at comparable sites in the San Diego Region.  Please 
see Section T of the Fact Sheet / Technical Report for Order No. R9-2009-0002 for further discussion of monitoring 
and reporting.
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Comment No. 407 Commenter No. 55 Comment Subject Legal

Comment The LID provisions in the Draft Permit, along with the accompanying new SSMPs requirements and the Retrofitting 
and new Hydromodification requirements for development and redevelopment within the jurisdictional boundaries of 
the various municipalities, are all provisions that conflict with the requirements of the California Environmental 
Quality Act ("CEQ A"). As such these provisions are contrary to law and cannot appropriately be included in the 
subject NPDES Permit. For example, the LID provisions require the municipalities to "require each Priority 
Development Project to implement LID BMPs which will collectively minimize directly connected impervious areas, 
limit loss of existing infiltration capacity, and protect areas that provide important water quality benefits necessary to 
maintain riparian and aquatic biota, and/or are particularly susceptible to erosion and sediment loss." (Draft Permit, 
F.1.d.(4).)

The Draft Permit goes on to require that LID BMPs be implemented unless the subject city makes a "finding of 
infeasibility for each Priority Development Projeet," and further requires that the municipality "incorporate formalized 
consideration, such as thorough checklists, ... into the plan review process for Priority Development Projects." (Draft 
Permit, F.1.d.( 4)( a)(i) & (ii).) The Draft Permit also requires that LID BMPs be implemented at all such priority 
Development Projects "where technically feasible," and provides that if onsite retention LID BMPs are "technically 
infeasible that LID bio-filtration BMPs may be utilized." (Draft Permit, F.l.d.(4)(b) & (d).) Further "source control 
BMPs" are required to be implemented which must include BMPs to "eliminate irrigation runoff." (Draft Permit, 
F.l.d.(5)(c).)

The Draft Permit also includes a BMP waiver program allowing Priority Development Projects to substitute the 
implementation of LID BMPs in certain instances, with the implementation of treatment control BMPs and payment 
into an in lieu funding program and/or watershed equivalent BMPs. The waiver program requires, at a minimum, the 
net impact of Priority Development Projects from pollutant loadings to be above and beyond the impact caused by 
projects meeting the LID requirements, after considering "mitigation and in lieu payments." It further requires a cost 
benefit analysis to be developed as a part of the criteria for the technical feasibility analysis, along with various other 
mitigation measures for pollutant loads expected to be discharged as a result of not implementing LID BMPs. (Draft 
Permit, F .1.d.(7).) The LID waiver program goes so far as to allow for a "pollutant credit system," and requires a 
number of other conditions as a part of the waiver process. (ld) Section F.3.d of the Draft Permit requires the 
Permittees to "develop and implement a retrofitting program" with the goal of reducing "hydromodification," 
promoting "LID," and supporting "riparian and aquatic habitat restorations," among other purposes. Beyond these 
requirements, there are several provisions
within the Draft Permit that go so far as to prevent "occupancy and/or the intended use of any portion" of the project, 
where the various LID and SSMP requirements are not being met. (See Draft Permit, F.l.d.(9).)

It is apparent from these Draft Permit terms that they are all designed to address potential adverse impacts on water 
quality or riparian or aquatic habitat etc., which may occur from the proposed development project in issue. Such an 
analysis, however, is already required to be conducted by municipalities under the requirements of California 
Environmental Quality Act ("CEQA" Public Resources Code Sections 21000 et. seq.). In fact, CEQA imposes 
numerous specific requirements on municipalities when considering development projects within their respective 
jurisdictions, and particularly requires that the municipalities consider and mitigate potentially significant adverse 
environmental impacts that may be expected from the project, specifically including impacts that may be expected 
on water quality.

CEQA is a comprehensive statute that requires governments to analyze projects to determine whether or not they 
may have significant adverse environmental impacts. If such significant adverse impacts are determined to be 
present by the lead governmental agency, then under CEQA, these impacts must be disclosed and reduced or 
mitigated to the extent feasible. CEQA expressly provides local entities the discretion to analyze and approve 
projects that are deemed appropriate for the local community, following the environmental analysis directed by the 
Statute, including an analysis of the impacts of the project on water quality. One example of this discretion is the 
ability of municipalities to adopt a Statement of Overriding Considerations if the public agency finds that "specific 
overriding economic, legal, social, technological, or other benefits of the project outweigh the significant effects on 
the environment." (Public Resources Code [PRC] Section 21081)

By removing the City's discretion under CEQA to approve local developments, the Permit is in conflict with existing 
State law. For example, the Draft Permit directly conflicts with CEQA by unlawfully attempting to direct how a local 
governmental agency is to approve a project. Under Public Resources Code Section 21 081.6( c), a responsible 
agency such as the Regional Board cannot direct how a lead agency - such as a Permittee - is to comply with 
CEQA's terms:

Any mitigation measures submitted to a lead agency by a responsible agency or an agency having jurisdiction over 
natural resources affected by the project shall be limited to measures which mitigate impacts to resources which are 
subject to the statutory authority of an definitions applicable to, that agency. Compliance or non-compliance by a 
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responsible agency or agency having jurisdiction over natural resources affected by a project with that requirement 
shall not limit ... the authority of the lead agency to approve, condition, or deny projects as provided by this division 
or any other provision of law. (Pub. Res. Code § 21081.6(e); emphasis added.)

In direct conflict with the terms of CEQA, the Regional Board, through the Draft Permit, unlawfully seeks to impose 
Permit terms that plainly seek to "limit the authority of the lead agency to approve, condition, or deny projects."

PRC Section 21081.1 also states that the lead agency's determination "shall be final and conclusive on all persons, 
including responsible agencies, unless challenged as provided in Section 21167." It similarly states that the lead 
agency "shall be responsible for determining
whether an environmental impact report, a negative declaration, or mitigated negative declaration shall be required 
for any project which is subject to this division." (PRC Section 21080.1 (a).)

Further, no additional procedural or substantive requirements beyond those expressly set forth in CEQA may be 
imposed upon a local agency's CEQA review process:

It is the intent of the Legislature that courts, consistent with generally accepted rules of statutory interpretation, shall 
not interpret this division or the state guidelines adopted pursuant to Section 21083 in a manner which imposes 
procedural or substantive requirements beyond those
explicitly stated in this division or in the state guidelines. (PRC § 21083.1.)

PRC section 21001 provides that local agencies "should not approve projects as proposed if there are feasible 
alternatives or feasible mitigation measures available which would substantially lessen the significant environmental 
effects of such projects." (PRC § 21001.) However, the conclusion in the Draft Permit appears to be that all runoff 
from a wide class of new development and redevelopment projects will result in significant adverse impacts on the 
environment, and that such impacts must be mitigated by those particular mitigation measures as
mandated in the Draft Permit. Thus, the Draft Permit dictates the environmental review, without regard for CEQA's 
provisions, and eliminates a local governmental agency's discretion to consider and approve feasible alternatives or 
mitigation measures - even if alternative measures
might have a lesser effect on the environment.

In addition, PRC section 21002 provides that, "the Legislature further finds and declares that in the event specific 
economic, social, or other conditions make infeasible such project alternatives or such mitigation measures, 
individual projects may be approved in spite of one or more significant effects thereof." PRC section 21081(b) then 
establishes a mechanism for local agencies to approve projects with unmitigated adverse impacts, if they adopt a 
Statement of Overriding Considerations. The Draft Permit's design standard requirements would eliminate a
municipality's discretion to approve a project without the design standards being met, even if a municipality adopts a 
Statement of Overriding Considerations.

Under the Draft Permit, therefore, environmentally preferable alternatives and/or mitigation measures that would 
otherwise be required pursuant to CEQA, could not be pursued and required because of the arbitrary requirements 
set forth in the Draft Permit. The Draft Permit must be revised so as to avoid conflict with State law, and the 
referenced provisions in issue should be deleted.

Response Please see Comment no. 163  in the July 1, 2009, Response to Comments IV.
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Comment No. 408 Commenter No. 56 Comment Subject Economic

Comment I am a homeowner in [insert name of community association] (Association) and [insert name of city](City). Although 
the Tentative Order applies directly to the County of Orange as Principal Permittee and the many south Orange 
County city Co-Permittees, I will be impacted as I will be required to pay for the cost of implementing measures to 
assure that the permittees remain in compliance. It is from this perspective that these comments are offered in 
response to the Tentative Order, No. R-2009-2002 NPDES No. CASO 108740.

1. Adoption of the Tentative Order will require my Association to incur added costs which may result in higher 
assessments charged to homeowners and trigger a chain-reaction of events that will have devastating 
consequences to the Association, our homeowners and the City as a whole.

Our community is reeling from the consequences of the current state of the economy, and an ever increasing 
number of the owners and members of my Association are facing financial collapse and the loss of their homes. 
Under the terms of the Tentative Order, as the City implements and enforces the mandatory requirements, the 
Association will be subject to fines and penalties and other administrative actions. In order to respond to these new 
mandates and to avoid penalties and fines, my Association will be required to implement new administrative 
procedures and make capital improvements and renovations to existing infrastructure. My Association will be forced 
to increase dues and assessments charged to the homeowners to provide for these new services and 
improvements. I will be required to pay more dues and assessments to my Association and may be required to pay 
for homeowner improvements to assure that the City remains in compliance. These added costs will pose 
extraordinary hardship upon me and my neighbors and there is an increasing likelihood that I cannot or will not be 
able to pay increased assessments or the costs of homeowner improvements. The financial burdens imposed by the 
Tentative Order could be the tipping point in my financial situation and my Association, leading to catastrophic 
consequences.

Faced with ever increasing debt obligations, I and my neighbors will be forced to prioritize the debts we pay, and 
when we pay them, and unfortunately, my situation requires that I consider delaying payment of assessments. I am 
already financially challenged by the amount of taxes, homeowner maintenance costs, monthly mortgage payments 
and existing levels of assessments I pay. If my obligations increase I may face expensive legal fees, foreclosure and 
bankruptcy. I cannot afford to pay all of the costs which may result from the adoption ofthe Tentative Order and all of 
the other costs I pay for my daily existence. I do not have the resources to pay fines or penalties imposed by the City 
or the Board.

If the Tentative Order is adopted, my property values will decline and I will be unable to sell my property for a fair 
price as buyers will be driven away from purchasing property in my city and my Association, choosing instead to 
purchase property elsewhere to avoid the threat of penalties and fines levied by the City and the Board and 
increased assessments charged by the Associations to cover the added costs. Homes will sit empty and fall into 
disrepair, thus decreasing property values and threatening the safety and welfare of our community associations and 
the homeowners they serve.

The costs of implementing and enforcing the Tentative Order will trigger a financial maelstrom such that I may have 
inadequate resources to continue to meet my obligations.

The primary objective the Tentative Order is designed to achieve will be frustrated and delayed by the financial 
collapse ofthe organizations and homeowners like me who are most capable of making a positive difference in 
enhancing water quality. There is no evidence that in crafting the Tentative Order, the negative economic 
consequences were considered and properly addressed.

The Tentative Order should be revised to address and overcome negative economic consequences of 
implementation. The Tentative Order should support and compliment, and not detract from, the financial stability of 
the City, my Association and the homeowners like me that they serve.

Response The Tentative Order does not require Homeowner Associations to increase their homeowner assessments.  The 
homeowner should address such concerns with their respective Homeowner Association.  The Tentative Order 
ensures homeowner associations are held accountable to the same standard as any other resident within the 
Copermittee's jurisdiction , as such, the Tentative Order does not require any additional requirements on 
Homeowner Associations.  The Tentative Order promotes water conservation and rainwater harvesting that can 
produce cost savings in the HOAs water bills.  In addition, the Tentative Order promotes the use of Low Impact 
Development which has been shown to increase home values.  More likely, home values and assessments are 
based on market values and economics where the Tentative Order plays a miniscule part.
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Comment No. 409 Commenter No. 56 Comment Subject Economic

Comment 2.  Adoption of the Tentative Order will unnecessarily create adversity and barriers to the implementation of 
successful strategies and will divert resources needed to achieve the ultimate objectives of NPDES frustrating and 
delaying the implementation of successful programs.

The Tentative Order will require the City to adopt a much more strident enforcement posture.  I am fearful that the 
City will be forced to implement strategies using its police powers, rather than achieving favorable outcomes based 
upon education, mutual cooperation and alignment of systems and processes based upon alliances with me, my 
Association and my neighbors. This new direction will drastically alter the climate of mutual cooperation and support 
homeowners and the Association and the City have worked so hard to achieve. This change will result in 
unnecessary adversity and controversy which will delay and generate resistance to the process of making real 
progress in achieving the prime objective of enhancement of water quality.

Equally alarming is the change in relations between me and my Association and my neighbors which will result from 
the adoption of the Tentative Order.  The Association will be required to pass increased costs of compliance through 
to the homeowners. This will enhance the debt burden imposed upon the owners by my Association, and create 
unnecessary hardship and tension between the Association and homeowners. Increasing dues and assessments in 
the current economic environment will create significant controversy, paralysis in the implementation process, and 
dysfunction within the community. The Association and homeowners will be caught in the cycle of ever increasing 
legal involvement to assure funding for the added costs which will result from adoption of the Tentative Order.

To survive financially, the Association will be forced to more aggressively pursue foreclosure and other legal 
remedies against delinquent homeowner members to collect unpaid assessments for these added costs. Those 
homeowners not in default will be required to pay even more to subsidize the debt of their delinquent neighbors.

Adoption of the Tentative Order will sow the seeds of community unrest, pitting neighbor against neighbor and 
homeowners against the Association and the City against the Association, homeowners and other community 
interest groups. Instead of achieving compliance with the requirements of NPDES and the Clean Water Act by 
creating a strong foundation of mutual support and cooperation, compliance will be imposed upon resisting 
homeowners and other community stakeholders by pursuing costly legal and administrative enforcement, penalties 
and fines.

The Tentative Order should be revised to support cooperation among key community stakeholders including the 
City, community associations, homeowners and other interest groups.

Response The Copermittees are to continue their programs of citizen outreach and education, as has been used for the past 
20 years and resulted in the state of today's water quality.  The Copermittees already have the authority to issue 
citations for violations of their ordinances.  The Tentative Order does not significantly change the Copermittees legal 
authority to enforce their ordinances or their public education program.  Therefore, the burden of responsibility lies 
with the Copermittees for adverse citizen reaction due to a Copermittee using "police powers."  The Tentative Order 
is not requiring a Homeowner Association to treat their residents any differently.  The Tentative Order has oversight 
of HOAs to ensure they are abiding by the same pollution prevention regulations as the general populace.  Any 
financial burden should be addressed directly to your HOA.  Residents should be especially mindful that the 
Tentative Order is not used as a scapegoat to otherwise increase HOA coffers.  We fail to see how the Tentative 
Order, in improving water quality, will sow the seeds of community unrest as the commenter fails to provide any 
logical reasoning behind the conjecture other than broad platitudes and speculation.
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Comment No. 410 Commenter No. 56 Comment Subject General

Comment 3. The Tentative Order fails to acknowledge the successful efforts of homeowners to achieve compliance.

In spite of this record of accomplishment, the Tentative Order imposes new requirements without justification. 
Where is the evidence that the programs already in place in the City are not working?

Instead of encouraging the development of pilot programs and other management practices based upon the 
successful existing practices, systems and operations already implemented, the Tentative Order without justification 
and in an almost punitive fashion mandates new procedures and compliance to new standards which will be 
extremely costly to achieve and which will expose me, the City, my Association and my neighbors to civil liability and 
other administrative penalties.

The Tentative Order should be revised to support pilot programs before setting new standards.  Revisions should be 
made to support existing programs until those programs are shown to be ineffective. New standards and 
requirements should not be adopted without justification.  New requirements and standards should not be adopted 
until there is evidence that existing programs and systems implemented by the City, the
Association and the homeowners are unsuccessful.

Response The Regional Board finds it difficult to respond directly to this comment, as the comment does not specify what new 
requirements and standards are being imposed without justification.  Furthermore, the Tentative Order does not 
prevent the development of pilot programs and/or other management practices, and the Regional Board contends 
that many requirements within the Tentative Order are built upon existing pilot programs and management 
practices.  

While many individual homeowners have likely implemented BMPs to protect water quality standards, the Draft 2008 
303(d) Report has identified 33 waterbodies and 75 waterbody pollutant combinations within Southern Orange 
County that are recommended to be listed as impaired (see response to Comment No. 387).

Please also see response to Comment Nos. 408 and 409.

Comment No. 411 Commenter No. 56 Comment Subject General

Comment 4. Unequal Application of the permitting process and treatment under the law is not justified.

The requirements of the Tentative Order dramatically exceed those contained in all Orders adopted by the Board 
and all other regions of the Califomia Water Quality Control Board and are inconsistent with the draft Order for North 
Orange County. There is no justification for the different and unequal application of the permitting process or the 
new draconian requirements included in the Tentative Order which if adopted will result in unfair and unequal 
treatment of me, the City and my Association. Why should owners living in community associations in North Orange 
County, San Diego County, or elsewhere in California benefit from demonstrably less restrictive standards and 
requirements in the Orders adopted for those regions than those imposed upon me and my neighbors living in the 
community associations within the City which will be subject to the
Tentative Order if adopted?  I strongly believe that homeowners like me, the City and my Association should not be 
singled out and forced to bear the cost and penalty of unequal treatment under the law. There is no justification for 
this unfair and unequal treatment.

The Tentative Order should be revised to be consistent with the Order adopted by the Board for San Diego County 
and with the draft Order of the Califoria Water Quality Control Board, Santa Ana Region, North Orange County.

Response In regards to consistency between the San Diego and Santa Ana Regional Board, please see Comment no. 24  in 
the July 1, 2009, Response to Comments IV.  Please also see response to Comment 373.  The purpose of the 
NPDES Permit is to protect and maintain Water Quality Standards. The Tentative Order will move South Orange 
County closer to that goal.
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Comment No. 412 Commenter No. 56 Comment Subject General

Comment In conclusion, I would like to stress that revisions to the Tentative Order are required to assure fair and equal 
treatment under the law. Revisions are required to support existing programs which are working. New standards or 
requirements should not be adopted unless and until it has been shown that existing programs are ineffective. 
Revisions should be made to encourage use of pilot programs to develop and test new requirements and standards 
before implementation. Revisions are needed to support and encourage cooperation among community stakeholder 
groups and the City. The Tentative Order should be revised to address and overcome negative economic 
consequences of implementation. The Tentative Order should support and compliment, and not detract from, the 
financial stability ofthe City, the community associations and the homeowners they serve.

I ask that you review the above-mentioned information and consider it when making final revisions to the Order. I 
look forward to your response and stand willing and ready to answer any questions you may have. Please contact 
me at [insert name and contact information] should you have any questions.

Response Please see response to Comment Nos. 387 and 410.  It is also unclear what revisions are required and what 
existing programs, in the opinion of the commenter, are working.

The Regional Board contends that the Tentative Order does encourage cooperation between community 
stakeholder groups and the Copermittees.  For example, the WRMP section requires the Copermittees to have a 
public participation mechanism within each watershed.

To the extent economic information was submitted, the Regional Board staff considered economic considerations in 
developing elements of the Tentative Order, but the Regional Board is not required to conduct a cost-benefit 
analysis. Please see the Fact Sheet; July 6, 2007, Response to Comments I, Response No. 5; December 12, 2007, 
Response to Comments II, Response Nos. 1 and 9; February 13, 2008, Response to Comments, Response No 3.

In regards to consistency between the San Diego and Santa Ana Regional Board, please see Comment no. 24  in 
the July 1, 2009, Response to Comments IV.  Please also see response to Comment No. 373.

Comment No. 413 Commenter No. 0 Comment Subject

Comment

Response

Comment No. 414 Commenter No. 0 Comment Subject

Comment

Response
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          1       San Diego, California, Wednesday, November 18, 2009

          2

          3

          4

          5          CHAIRMAN WRIGHT:  Before us is Item 12.

          6   And this item we've heard many, many times.  Hopefully, we

          7   we are moving towards some finality.  I have a

          8   statement.  First of all, I want to apologize for -- I

          9   understand that you were all here around 2:00 o'clock for

         10   the time certain thing, but it just didn't seem to make much

         11   sense to try to break up what we were doing and then try to

         12   pick it up many hours from now when we're still talking about

         13   -- about this one.

         14              Okay, I will read this statement.  And, please,

         15   bear with me.  This is a hearing to receive testimony and

         16   consider adoption of Tentative Order Number R9-2009-002,

         17   reissuance of N.P.D.S. waste discharge requirements for

         18   discharges of runoff from the municipal separate storm sewer

         19   system draining watersheds of the County of Orange, the

         20   Orange County Flood Control District and 11 incorporated

         21   cities in Orange County within the San Diego Region, that is

         22   Region 9.

         23              This is the time and place for a public hearing

         24   to consider testimony on the tentative order, the number

         25   which I just read and for the Board to consider adoption of
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          1   the tentative order.  As indicated in the executive

          2   officer's summary report, the tentative order before the 

          3   Board is the fifth --

          4              I remind you, fifth version of the draft order

          5   to reissue the 2000 permit under which the Orange County

          6   permittees have been operating.  The Board held a public

          7   hearing to consider an earlier version on July 1, 2009, 

          8   and heard extensive testimony on that tentative order.

          9              All the comments made on earlier versions of

         10   the tentative order are in the record for this Matter and

         11   have been considered by the Board.  For this reason, the

         12   public notice for this hearing encourages, strongly

         13   encourages, interested parties to focus comments on changes

         14   made to the tentative order since the July 1, 2009 hearing.

         15   I encourage interested parties to avoid repeating

         16   comments made at the July 1 or earlier public hearings.  And

         17   also encourage you not to be repetitious today during this

         18   hearing.  Of course, that goes without saying.  The procedure

         19   for this hearing is as follows:

         20              First, we hear from the Regional Board Staff.

         21   And I have encouraged them to keep their comments brief,

         22   less than 20 minutes.  Then we'll hear from the

         23   co-permittees.  Orange County, as I understand it, will be

         24   speaking on behalf of all of the co-permittees.  Thus, I

         25   think an hour -- up to an hour, is in order.  But, I again,
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          1   I would encourage you to try to keep it to less than that

          2   one hour time.

          3              We will hear from elected officials who --

          4   maybe we will hear from the elected officials early on, at

          5   least, in each group.  So maybe if you could sort out the

          6   elected officials we will hear from them.  The

          7   U.S.E.P.A. -- well, with elected officials, we would hope 

          8   that you would keep your comments to less than five minutes.

          9   The U.S.E.P.A., up to 15 minutes.

         10              Environmental groups, now I don't know how

         11   many environmental groups we have, but if we have groups of

         12   individuals or whether you've combined your -- your group,

         13   your members into a group, we will give you a new order of

         14   about 10 minutes for each group.  And then for interested

         15   persons that wish to speak outside of the groups that I have

         16   mentioned, I would like for you to keep your comments to

         17   about 10 minutes each.  Then we will hear a response by

         18   Regional Board Staff and then recommendation from the

         19   executive officer.

         20              So at this point, I would like to ask those

         21   persons that are expecting to testify, please stand,

         22   raise your right hand.  Please stand, if you would, raise

         23   your hand, and take the following oath.

         24

         25
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          1                             SPEAKERS,

          2   called as a witness, and having been first duly sworn by the

          3   Chair, was examined and testified as follows:

          4          SPEAKERS:  I do.

          5          CHAIRMAN WRIGHT:  Thank you very much.  And then when

          6   you come to the podium, please state your name, address,

          7   affiliation and whether you've taken the oath before you

          8   begin your testimony.  Before we begin with testimony from

          9   staff, first, I would like to hear from Ms. Hagen.

         10          MS. HAGEN:  Thank you, Mr. Chairman.  I just

         11   had of a couple of procedural-type comments that I wanted to

         12   make.  First of all, late yesterday, staff received -- for 

         13   the Board members received about a two and a half page letter

         14   from Coast Law Group on behalf of the Coastal Environmental

         15   Rights Foundation.  It generally supports the tentative

         16   order, but for the most part, responds to a legal

         17   memorandum from November 5th, that's included the package.

         18   And for that reason, I think it's appropriate for the Board

         19   members to receive that and copies will be available for the

         20   public and we can pass that out.

         21                Secondly, yesterday, also, I think after

         22   5:00 o'clock or thereabouts, Orange County submitted a

         23   letter with about 18 pages of proposed errata and revisions

         24   to the tentative permit.  I haven't had a chance to look

         25   closely at that, nor has staff and the Board members have

Page 9

0006135



b3327wqsd-final - 111809
                                                                       10

          1   not yet seen that.  And what I wanted to suggest is

          2   that rather than give those -- that document to you right

          3   now, that the County incorporate, as it wishes, its

          4   suggestions for revisions in their presentation.

          5              And then when the Board is deliberating, if you

          6   are interested in looking at alternative language on points

          7   raised by the co-permittees, then certainly you are free to

          8   look at that language and discuss it.

          9              Also, if you do want copies of that, please let

         10   me know and I will provide that to you at any time.  And

         11   then lastly, late yesterday also Michael Beeman submitted

         12   a comment letter that he had previously submitted in this

         13   proceeding from 2007.  He's not able to be here today.

         14   Since that comment is already in the record, there is no

         15   need to provide that to you at this time.  But I just

         16   wanted to note that for the record.

         17              And then, lastly, just wanted to remind -- or

         18   ask you to remind speakers who use PowerPoint presentation

         19   to please be sure to leave a copy for the Board so that it's

         20   included in the record.  Thank you.

         21          CHAIRMAN WRIGHT:  Okay.  And if the co-permittees

         22   would -- as you going through your presentation, please

         23   cover the changes that you are proposing or the changes that

         24   you have proposed in the -- by the errata sheet.  It would

         25   be easier to follow if we had the errata sheet.  We would
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          1   like to have the errata sheet done.

          2              Catherine, and a couple of Board members --

          3          MR. ANDERSON:  Would it be easier to follow the

          4   presentation if we had the errata sheet?

          5          CHAIRMAN WRIGHT:  They said yeah.  Well, they don't

          6   know.  If you are asking them if they thought we -- I think,

          7   the question is -- we have to ask ourselves is whether or not

          8   we would benefit and we've heard two people indicate that

          9   they would, so Catherine?

         10          MS. HAGEN:  You may certainly have copies.  I think

         11   staff has copies available.  And we will have to take a

         12   close look at it as well and see how the changes affect the

         13   rest of the permit and so forth.

         14          CHAIRMAN WRIGHT:  And again, the changes proposed in

         15   the errata sheet should be included as part of your

         16   presentation.  So first, let's hear from the Regional Board

         17   Staff, up to 20 minutes.

         18          MR. NEILL:  Chad's going to hand you a copy of my

         19   presentation so you can follow along if you don't want to

         20   watch the screen.

         21              Good afternoon Dr. Wright and Board members.

         22   My name is Ben Neill and I took the oath.  And my last name

         23   is spelled N-e-i, double l.  And I am an engineer in the

         24   northern watershed unit and I work for Mr. Jimmy Smith

         25   sitting right here.  I have worked the stormwater program
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          1   since 2001.  And I present to you and introduce into the

          2   file record, the N.P.D.S. permit for municipal separate

          3   storm sewer systems in Orange County, tentative order

          4   R920090002 with all the supporting documents.

          5                This order will be the fourth term permit

          6   issued for Orange County.  In your agenda package, we gave

          7   you the tentative order and the fact sheet, some minor

          8   errata to the order, a map of Orange County, timeline of

          9   events, the comments that we received on this fifth draft of

         10   the tentative order and our response to those comments.

         11                I would especially like to bring to your

         12   attention in your agenda package supporting

         13   document number 7.  That is a legal memo written by

         14   Catherine, Regional Board Counsel.  This was to fulfill the

         15   Board's request that we respond to questions regarding

         16   regulation of non-stormwater discharges.  And it confirms

         17   our regulatory authority for those discharges and provides

         18   clarification on the question about of state mandates.

         19              And if you have any questions regarding that

         20   memo, I would direct those to Catherine.  I am going to be

         21   brief.  You said 20 minutes.  I was timed at 18 minutes.  So

         22   we'll have two extra minutes.

         23              But when developing this presentation, I

         24   decided to go a different route because we've heard all

         25   these issues in July.  And after we released that, we had no
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          1   real significant new issues, just rehashing of the same

          2   issues raised since the July hearing.

          3                I will go over a brief history of the permit

          4   reissuance process, a summary of your directives that you

          5   gave us in the previous meetings and including a directive

          6   to compare our existing permit for Orange County to this

          7   tentative order up for adoption and also a comparison of

          8   Region 8's Orange County permit with the tentative order

          9   looking at consistency.  And we provided these comparative

         10   analysis to you in supporting documents numbers 10 and 11.

         11                At the end of my presentation, I will recommend

         12   that the Regional Board close the public comment period and 

         13   adopt the tentative order with errata.

         14              So this busy slide is a timeline of the

         15   permit reissuance process for this permit.  So in purple, 

         16   up there, is the five drafts that we have written of this

         17   order.  We are continuing the long process of reissuance

         18   This was started back in 2006.  And at that time, we met

         19   with the co-permittees about their reported waste discharge

         20   and we gave them comments on that.

         21              In 2007, we released the first draft of the

         22   tentative order and held a public workshop.  And the first

         23   public hearing was also held.  The tentative order was

         24   modified.  And a second and third draft was released.  An

         25   adoption hearing was held in February, 2008.
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          1                And at that hearing, motion to adopt the permit

          2   failed to pass.  And as a result, we got several directions

          3   from the Regional Board on what to do.  First was to place a

          4   greater emphasis on measurable performance criteria that

          5   impact environmental outcomes.  Second, take another look at

          6   the low-impact development and hydromodification

          7   requirements.

          8              Third, remove the regulations of F.E.T.D.s.

          9   These are the so-called in stream facilities that treat the

         10   water.  They remove water from the creek, treat it for a

         11   specific pollutant, then discharge it back into the creek.

         12              Fourth, we incorporate any fully adopted

         13   T.M.D.L.s into the tentative order.  And, lastly, is look

         14   into the question of consistency.  So if you notice on our

         15   timeline, 2006, 2007, then we have a gap here of 2008,

         16   February 2008, between the adoption hearing and the fourth

         17   draft of 2009.

         18                So during that time period, we were

         19   fulfilling those directives and looking into the

         20   consistency question.  During that time, we twice met with

         21   the executive officers and the stormwater staff of Region 8

         22   and Region 4 before we met as a group with the U.S.E.P.A.

         23   and the State Board.  At those meetings, we sat down with

         24   them and we shared with our colleagues at the other Regional

         25   Boards and the State Board what we felt was the future and
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          1   our vision for the future of MS4 permits in Southern

          2   California.

          3                Unfortunately, consistency was not a real

          4   concern for the other Regional Boards because they had never

          5   received any comments about consistency from their

          6   constituents.  We all agree that the concept of a unified

          7   MS4 permit for Southern California could be a good idea, but

          8   the practicality of doing a single permit was beyond our

          9   resources and especially our authority for the whole

         10   Southern California area.

         11                And, frankly, I would expect many of the other

         12   permits in Southern California to have to come up to the

         13   level of the MS4 permits adopted by this Board in order for

         14   us to be consistent with federal regulations that are for

         15   anti-backsliding.  Now, what is within our authority would

         16   be a single unified MS4 permit throughout our Region.  We

         17   have three MS4 permits.  One for San Diego County, Riverside

         18   County and Orange County.

         19              We could have a single permit for the whole

         20   region and that's similar to what's being done in Region 2

         21   currently, in the San Francisco Bay Area region.  We can be

         22   consistent within our boundaries with these three separate

         23   N.P.D.S. permits for MS4 discharges.  And we could start

         24   this process with the upcoming reissuance of the Riverside

         25   County MS4 permit by making the next Riverside MS4 pursuant
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          1   substantially similar to the tentative order that's up for

          2   adoption today.

          3              And then after Riverside County, we can follow

          4   up with the San Diego County MS4 permit.  So that's how we

          5   looked at consistency during that time frame.  And then, in

          6   2009, we released a fourth draft in March.  We incorporated

          7   the Board's directions.  And we held a workshop in early

          8   April.  We met multiple times with various stakeholders and

          9   held a public hearing in July.

         10              At that July hearing, if you remember, the

         11   Board asked that we release a fifth draft, which we did in

         12   August.  And we really had a full 45-day public comment

         13   period on that fifth draft.  At that July hearing, the Board

         14   also asked staff to include language protecting downstream

         15   water rights holders, provide legal clarification on the

         16   regulation of the non-stormwater discharges and about the

         17   question of unfunded state mandates and I remind you, that's

         18   in supporting document number 7 for you.

         19                And you also asked we provide a comparison of a

         20   tentative order to Region 8's Orange County permit looking

         21   at consistency and also a comparison with our current,

         22   existing Orange County permit to look into any additional

         23   costs there may be with the tentative order.

         24                So, after three-and-a-half years, we are here

         25   today for the adoption of the tentative order.  And this
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          1   slide gives the five dates on the bottom here where we had a

          2   response to comments.  And then, the short dark bars are the

          3   number of comment letters we got and then the tall bars, we

          4   separated out the comment letters into the number of

          5   comments.  And as you are seeing in this last response to

          6   comments, it has been the most ever.  We had over 400

          7   comments that we've responded to on the fifth draft of

          8   comments.

          9              The thing is about this fifth draft, the fifth

         10   response to comments, is we pretty much heard all these

         11   issues before.  And a lot of the comments that received the

         12   most recent response to comments were just repeat submittals

         13   from the previous response to comments.

         14              So I have some numbers I'd like to share with

         15   you in total for this permit over the past three years,

         16   we've had four hearings, five draft orders, eleven

         17   stakeholder meetings, five public comment periods;

         18   we've received comment letters from 60 different commenters.

         19   And some of those commenters submitted comments -- letters

         20   every time.  And we have responded in writing to over 1200

         21   written comments.

         22              So that's just the time frame for this permit

         23   reissuance.  But I wanted to look in the larger picture of

         24   MS4 permit regulation.  And this slide demonstrates what I

         25   think is the natural development in MS4 permitting over the
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          1   past 20 years.

          2              Prior to 1990, pollutants in MS4 discharges

          3   were not regulated.  Then the first Orange County MS4

          4   permit was adopted in 1990.  And at that time, the cities

          5   needed to develop a stormwater program to address those

          6   discharges.

          7                The Orange County MS4 permit was reissued in

          8   1996, and again, in 2002.  Each time with more specific

          9   requirements.  And one thing these permits all focused on,

         10   activity-based outputs as the co-permittees were

         11   developing their program to address stormwater pollution.

         12                This is a time period where the municipalities

         13   established their programs and we measure compliance more by

         14   an accounting of the City's actions and activities they took

         15   as part of those programs.

         16                So today we're in 2009, and we're looking at

         17   shifting the focus of the MS4 permitting process.  And we

         18   think this is going to progress us to the next level.  The

         19   previous permits focused on the activities and actions of

         20   the cities.  This tentative order now focuses on measurable

         21   criteria directly impacting environmental outcomes.  This

         22   shift and focus to environmental outcomes is what I think is

         23   the natural and beneficial consequence of the science and

         24   reason implementing the original and unchanged federal

         25   regulations.
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          1                Now, I am kind of guessing here.  But we've

          2   also put the year 2030 out there.  So hopefully, we

          3   anticipate that in the next 20 years, as we do this shift

          4   and focus to environmental outcomes, they will eventually,

          5   the regulations will become more robust and evolve so we're

          6   restoring water quality, restoring beneficial uses.  So

          7   then, in 2030, we get to a point where we are focusing on

          8   maintenance and sustainability of water quality.

          9                So, I think -- I think this focus on the

         10   environmental outcomes will be more apparent to you as I go

         11   over some of the permit details that were in the

         12   comparison documents, numbers -- supporting documents

         13   numbers 10 and 11 in your agenda package.  The left column

         14   on this table is going to be the topic that I am going to

         15   talk about.  The next column is the comparison with the

         16   existing current order and if that requirement is in the

         17   current existing order.

         18              Then the next column is in the Region 8

         19   permit.  And then the final column shows if that requirement

         20   is in the tentative order up for adoption today.  On a side

         21   note, we did not compare our permit -- our tentative order

         22   to any other California MS4 permits such as the recently

         23   adopted Ventura County MS4 permit or the Region 2, 

         24   San Francisco Bay Area Municipal Regional Permit.  And I do

         25   know that these permits do have a low impact development and
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          1   hydromodification requirements in them.

          2                So, if you see up on your screen, the first

          3   topic is low impact development.  And L.I.D., it is in the

          4   current permit, in the existing permit.  But it's only

          5   recommended to be done in the existing permit.  Of all the

          6   topics that I am going to go over today.  I think that

          7   this is the one that we have the most consistency with the

          8   Region 8 permit.  And, in fact, in response to the comments

          9   that we've received from the co-permittees, we modified the

         10   language and requirements of our order to -- so that they

         11   are nearly identical to the Region 8 permit.

         12                So the next topic we will go over is

         13   hydromodification requirements.  All three permits have

         14   hydromodification requirements to varying degree of

         15   specificity.  Now, the requirements that we place in these

         16   tentative orders is based on the hydromodification

         17   requirements found in the current San Diego permit.

         18                This way, we feel that the co-permittees can

         19   save their money and save their time by building on the

         20   processes and development that San Diego has already done in

         21   developing their hydromodification program.  I mean, they

         22   don't have to reinvent the wheel to do the same thing in

         23   Orange County.

         24              So in response to comments we received, we did

         25   add a limited exemption for discharges to certain hardened
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          1   channels.  Not to all hardened channels, but just to some of

          2   the hardened channels.

          3              Next topic is the water rights language.  We

          4   incorporated language protecting water rights for downstream

          5   water rights holders.  And this language is not found in the

          6   existing permit.  And it's not found in the Region 8 permit.

          7   And we did this in response to what -- the Board's direction

          8   in July.  And this language was at the request of a comment

          9   letter we received from Camp Pendleton.  And we pretty much

         10   put the exact language that Camp Pendleton requested in the

         11   tentative order.

         12                This is the F.E.T.D.s.  These are the

         13   facilities that extract, treat and discharge and this

         14   tentative order does not regulate these facilities.  The

         15   existing order does not regulate these facilities.  And the

         16   Region 8 permit does have regulations on F.E.T.D.s.  And we

         17   don't regulate F.T.E.D.s in this tentative order.  We felt

         18   the Board's direction was pretty clear in February of 2008

         19   and July of this year that it's -- and the way we felt about

         20   it is that these are not part of the MS4 and they are more

         21   appropriately regulated through a separate N.P.D.S. permit

         22   or waste discharge requirements.

         23              So, if you look at up on the Board, two

         24   of the things that come out of the water rights and the

         25   F.E.T.D.s were not consistent with the with other permits.
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          1   And this points out that consistency between permits is not

          2   always appropriate and it's not always feasible.  And there

          3   are good reasons and appropriate reasons to be inconsistent.

          4   Water rights protection language is needed due to the new

          5   L.I.D. requirements in the permits.  And F.E.T.D.s are not

          6   part of the MS4, so they shouldn't be regulated by an MS4

          7   permit.

          8              Moving on, the next topic is retrofitting.  The

          9   existing permit for Orange County does not have a similar

         10   section on retrofitting.  The Region 8 permit does have a

         11   limited provision for retrofitting and only in municipal

         12   areas.  And the tentative order requires an examination of

         13   retrofitting opportunities at the existing development.  And

         14   this is necessary for stormwater pollutant reduction to the

         15   maximum extent practicable.

         16              We feel the cost would not be extraordinary

         17   because the capital expenses for retrofitting are not

         18   explicitly required.  The requirement is to explore

         19   retrofitting, identify high priority areas and implement

         20   those retrofits where feasible and the co-permittees could

         21   also incorporate some of their existing studies they have on

         22   retrofitting, such as -- they have a South Orange County

         23   integrated Regional water management plan that addresses

         24   retrofitting.

         25                Over irrigation in this tentative order has
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          1   removed exemptions for over irrigation discharges which

          2   there is -- there is an exemption from prohibition in the

          3   existing permit and in the Region 8 permit.  We removed this

          4   exemption to be consistent with federal regulations.

          5              Let's say, if you have an exempted discharge

          6   and it's identified as a source of pollutants, then it must

          7   be prohibited.  So -- so we took it out.  We feel that the

          8   cost of implementing this requirement will not be

          9   extraordinary.  The co-permittees already have programs to

         10   identify illicit discharges and to enforce their ordinances.

         11   And the co-permittees can achieve -- can also achieve

         12   compliance through implementation of the water conservation

         13   and landscaping act which requires co-permittees to adopt

         14   the water conservation ordinance.

         15                Stormwater action levels, that's S.A.L.s were

         16   formerly were called M.A.L.s, municipal action levels.  And

         17   then also N.E.L.s.  That's the non-stormwater dry weather

         18   numeric effluent limitations.  And so at the February 2008

         19   hearing, the Board asked us to include more measurable

         20   performance criteria in the permit.  The

         21   stormwater action levels and non-stormwater effluent water

         22   limitations fulfill that request.  And these two provisions

         23   directly assess environmental outcomes.

         24              Like I said, the stormwater action levels

         25   used to be called the municipal action levels.  The
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          1   co-permittees asked us to change the name.  We thought it

          2   was not a big deal.  We went ahead and changed the name of

          3   S.A.L.s to stormwater action levels.  The S.A.L.s were

          4   developed using the State Board's blue ribbon panel guidance

          5   and are set at the 90th percentile of the pollutant

          6   concentrations in the existing data.  The dry weather

          7   non-stormwater numeric effluent limitations were developed

          8   as required by federal regulations which established

          9   effluent limitations.  And, yet, we did the required

         10   reasonable potential analysis.  And then established the

         11   required water quality based-effluent limitations.

         12              And we don't feel that the cost for monitoring

         13   on these is going to be any greater than their current

         14   efforts at monitoring.  And we made some minor changes to

         15   the S.A.L.s and N.E.L.s based on the latest round of comment

         16   we received.  The number of constituents for S.A.L.s was

         17   decreased.  The action levels which we recalculated them to

         18   be the 90th percentile of data.  The monitoring for N.E.L.s

         19   was modified to more closely mirror their existing efforts

         20   at monitoring.

         21          CHAIRMAN WRIGHT:  Your time is up.

         22          MR. NEILL:  Okay.  I am almost done here.  In

         23   addition, if the supporting document number 7, the Regional

         24   Board counsel's legal memo clarifies that N.E.L.s are in

         25   conformance with the federal N.P.D.S. regulations.  These
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          1   four topics here -- they're not found for the most part in

          2   the current permit or in the Region 8 permit.  These are

          3   also the four requirements that will have the greatest

          4   benefit to environmental outcomes.  I also would like to

          5   point out that in the comment letters we've received, the

          6   U.S.E.P.A. has expressed their support for these provisions.

          7              So, here I am -- I am closing.  The tentative

          8   order shifts our focus towards the environmental outcomes.

          9   And this has been over a three-and-a-half year process.

         10   There has been plenty of time to hear a response to and

         11   discuss all the issues and comments from all the interested

         12   parties.  As you heard earlier today, the 303D listings and

         13   impairments have increased in Orange County.

         14              Water quality objectives are not being met.

         15   And the existing permits have not been stringent enough to

         16   protect the physical, chemical, and biological integrity of

         17   our receiving waters.  I feel that time is appropriate for

         18   this next generation of MS4 permits to be implemented.  And

         19   this is the best possible permit that we could write for you

         20   today.

         21              Finally, and most importantly, the continued

         22   evolution of this MS4 permit is reasonable and necessary to

         23   further protect water quality for the benefit of present and

         24   future generations.  I recommend the Board closes the public

         25   comment hearing and adopt the tentative order with errata.
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          1          CHAIR WRIGHT:  Let's hear from the co-permittees.  We

          2   have to see we have if any elected officials in this group.

          3   Let's hear from them.  We have Mark Nielsen, mayor of 

          4   San Juan Capistrano; Steve Weinberg; Randal Bressette and 

          5   Andre Monette.

          6              Just those three.  What's your name?  Verna

          7   Rollinger.

          8          MS. ROLLINGER:  Verna Rollinger.

          9          CHAIRMAN WRIGHT:  You weren't speaking with a green

         10   card.

         11          MR. NEILSEN:  Mr. Chairman, members of the Board, my

         12   name is Mark Nielsen.

         13              And I'm the mayor of San Juan Capistrano, which

         14   is also a member of the San Juan Basin Authority.  I've

         15   taken the oath.  And I am here to discuss the impacts of the

         16   proposed permit on our city.  I will leave the technical

         17   issues to others.

         18              Instead, I will focus, as I did, in your last

         19   hearing at the Ocean Institute, on the devastating financial

         20   impacts the proposed permit will force on the cities of

         21   South Orange County while placing cities in the untenable

         22   position of being responsible for each individual landowner

         23   without any realistic chance of enforcing the requirements.

         24              Let me say at the outset that our city fully

         25   supports the intent behind this permit, which is to improve
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          1   our overall water quality and sustainability.  However, it

          2   is vital that we do so in a way that is doable and does not

          3   destroy the academy and overall quality of life of our

          4   cities and our citizens.  There are ways to achieve greatly

          5   improved sustainability and do so in a revenue neutral way.

          6   Our city has a strong record of putting these actions to

          7   words -- these words into action.

          8                Not only is the city a great cost to our

          9   citizens fighting Chevron for their two M.T.B.E. spills that

         10   are impacting our drinking water wells at a cost of over

         11   three million dollars so far.  But we have a long track

         12   record of city initiatives.  San Juan Capistrano achieved 

         13   70 percent solid waste diversion after being at less than 

         14   30 percent about a decade ago.

         15                Our community recently voted for a 30-million

         16   dollar bond to purchase and protect more open space for the

         17   community to enjoy, which also results in less pollutants to

         18   reach the creeks.  We are funding repairing habitat

         19   restoration and have trout ladders going in for steelhead

         20   have been repopulating our creeks.  Our annual creek cleanup

         21   day attracts hundreds of volunteers each year.  These

         22   efforts reflect a goal of a well-rounded, ecologically

         23   balanced San Juan Capistrano.

         24                They're but a sample of the programs that the

         25   city is involved in.  And I hope it's enough to make a point
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          1   of our commitment to the environment.  With that said, I

          2   would like to present the darker side of this message.

          3              We're in one of the worst economic times of our

          4   city.  Many of our businesses have closed, approved

          5   developments are not being constructed and developers have

          6   shut down construction sites as they have gone bankrupt.

          7              Our city, like others, have lost many of our

          8   car dealers that generated the bulk of our sales tax.  Our

          9   general fund that the stormwater program and many other

         10   programs depend on is running dry.  The state has reached

         11   into our pocket and forced us to make some major cuts to the

         12   various programs and critical maintenance services that we

         13   offer our community.  This financial story is not unique to

         14   San Juan Capistrano.

         15              As I examine the new requirements of the

         16   proposed permit, I can only conclude that a major flaw in

         17   the analysis presented to you is the financial impacts of

         18   the permit staff is asking you to adopt.  This analysis

         19   should be a critical factor that it is sorely missing.

         20   There is a whole list of new monitoring requirements for a

         21   lot of different pollutants, 38, I believe, that will cost

         22   us all huge amounts of money with no measurable return.

         23              This permit imposes mandatory minimum penalties

         24   for violations of limits that often we have no control over.

         25   From sources such as Cal-Trans right-of-way, federal lands
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          1   atmospheric deposition, or natural sources as opposed to the

          2   more reasonable use of a maximum extent practicable that the

          3   Clean Water Act requires.

          4              I also ask you to remember the discussion you

          5   had at the Ocean Institute regarding the mandatory minimum

          6   penalty for South Coast Water District.  Many of you bemoan

          7   fact that while the circumstances may not have warranted, a

          8   penalty, your hands were tied because of minimum mandatory

          9   penalties.  Now, you have the opportunity to correct such a

         10   situation recurring in the future.  But instead, the

         11   recommendation is to add yet another framework for mandatory

         12   penalties that will again tie your hands in the future.  Yet

         13   this time, it will be of your own doing.

         14                Please, I ask you to reconsider this path which

         15   if approved as put forward, would result in literally

         16   millions of dollars of minimum mandatory fines on cities

         17   that can be bankrupted by this framework.  I wish I was

         18   exaggerating, but sadly, I am not.

         19                I know when I am sitting on the dyas (phonetic)

         20   dealing with proposed ordinances and fees, I am always

         21   cognizant of the law of unintended consequences as to our

         22   own council's actions.  This permit and penalty liability

         23   framework is fraught with unintended consequences to the

         24   city.

         25              We are suffering from water shortages and are
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          1   diligently educating the public and the problem of over

          2   irrigation at a time of drought and have adopted an

          3   ordinance dealing with this situation.  We're also in the

          4   process of significantly increasing our fees and changing

          5   our structure for allocation and reducing allocations of

          6   water.

          7              Your permit mandates a prohibition of

          8   irrigation runoff.  It does so in a way that is impossible

          9   to enforce.  And, again, guarantees more penalties on cash

         10   strapped cities.  I ask each of you to look at your own

         11   watering and judge whether you can guarantee that not a

         12   single ounce of water gets on the pavement or curb.

         13                Our staff has shared with your staff the

         14   ongoing partnerships between the cities and water districts

         15   and offer to provide evidence of major reduction and

         16   irrigation and over irrigation.  But staff seemed

         17   uninterested.

         18                This mandate could potentially expose us to

         19   litigation efforts from third parties and possible mandatory

         20   minimum penalties.  I suggest that the Board direct staff to

         21   modify the permit to require cities to work closely with the

         22   water districts and report on the progress over the next

         23   permit term, but not impose the proposed unenforceable

         24   requirements.

         25                Again, these are but a few of the new unfunded
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          1   mandates in the new permit that will cost us a great deal of

          2   money.  I believe that the previous direction to staff was

          3   for a cost neutral permit.  But let me tell you, this is not

          4   what is being presented to you.  I hope that you will listen

          5   to our South County representatives and speakers and take

          6   into consideration our financial situation.

          7                I urge you direct your staff to make some of

          8   our proposed revisions that will provide a balance between

          9   water quality protection and improvement compared against

         10   the reality of what our cities financially can do and what

         11   is practical as well as able to show a clear return on the

         12   investment.

         13              To do otherwise will merely result in yet

         14   another state raid on the ever dwindling city funds.  Thank

         15   you for your consideration.

         16          CHAIRMAN WRIGHT:  Thank you, that's right at five

         17   minutes.  Randall Bressette, Mayor Pro Tem from the City of

         18   Laguna Hills, welcome.

         19          MR. BRESSETTE:  Yes.  I have taken the oath.  Good

         20   afternoon, Honorable Chair and Members of the Board.  The

         21   City of Laguna Hills is committed to claim stormwater

         22   discharge and we embrace reasonable, enforceable and

         23   effective water quality regulations.

         24              During my 18-year tenure as the Mayor and City

         25   Council member, I have had the opportunity to serve as
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          1   chairman of L.A.F.C.O. in Orange County and as

          2   Governor Schwarzenegger's appointee to the

          3   California Veteran's Board, I have served on variety of

          4   boards and agencies.  And as a result of my experience, I

          5   feel quite confident and capable of speaking to you today

          6   not only as a homeowner who is potentially affected by your

          7   decision, but as a local elected official with a regional

          8   and statewide perspective.

          9              And I dare say that everyone in this room would

         10   like to hold up one colored card because we are all here to

         11   have clean water runoff in our cities and in this region.

         12   But there are provisions of this permit that are not

         13   acceptable to Laguna Hills from practical, legal, and

         14   perhaps most importantly, economic perspectives.  It is not

         15   necessary for this Board to set unattainable regulations to

         16   reach our common goal of clean waters runoff.

         17              Not only are many of the regulations in the

         18   draft permit extremely costly, but unnecessarily burdensome

         19   and impossible to enforce.  The proposed permit would

         20   require all permittees in the region to spend considerably

         21   more on water quality at a time when all other areas

         22   of our budget, including first respond to public safety are

         23   being cut.  In the last two fiscal years, the costs of our

         24   required water quality program increased by almost 11

         25   percent while our total operating budget has been cut by 8
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          1   percent, including the elimination of two police officer

          2   positions and an overall workforce reduction of 9 percent.

          3              The duty to regulate is in your hands and I

          4   understand and respect those duties.  The changes to the

          5   approach to attain cleaner stormwater runoff must be done in

          6   an incremental manner that makes good sense to the public

          7   and does place the emphasis of water quality above first

          8   responder public safety.  You must know that complying with

          9   the provisions of this permit are not revenue neutral.

         10              Furthermore, as Laguna Hills is divided into

         11   both North County and South County regions, permit

         12   inconsistency between the two regional water quality boards

         13   is a major concern for us.  There are fundamental

         14   differences between the two permits.  Inconsistency creates

         15   regulatory confusion for developers, businesses and

         16   residents about the N.P.D.E.S. requirements.

         17              Laguna Hills government, our residences and

         18   businesses, having to cope with the inconsistency of the two

         19   permits is frankly irrational.  Alignment of the North and

         20   South County permit requirements is a critical issue that

         21   should be resolved prior to the adoption of the San Diego

         22   Region permit.  The current draft of the tentative order has

         23   modified the non-stormwater exempt discharge section by

         24   removing the exemption for landscape irrigation, irrigation

         25   water and lawn watering.
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          1              How do I tell my constituents they can't water

          2   their lawn?  This regulation change unnecessarily exposes

          3   the City to charges of noncompliance.  It is also

          4   inconsistent with the North County N.P.D.S. permit.  If the

          5   regulation stays in the permit, then the city will have to

          6   educate the public that irrigation runoff north of

          7   El Toro Road, the boundary between our two regions, is

          8   permissible, but illegal south of El Toro Road.

          9              The issue of incidental irrigation runoff can

         10   be resolved through water conservation issues currently

         11   being carried out through the two public water districts

         12   that serve our community, which is understandable and being

         13   accepted by our residents.  In an effort to stay within five

         14   minutes, Mr. Chairman, I will just move to my conclusions,

         15   which I apologize for fumbling a little bit here.

         16          CHAIRMAN WRIGHT:  I have the same problem.

         17          MR. BRESSETTE:  The problem was I didn't put my

         18   glasses on.  That's the real issue here.

         19              The draft permit, and tentative order will

         20   place an undo financial burden on the City of Laguna Hills,

         21   and all other cities within the region.  And creates

         22   prescriptive technical requirements on the City of

         23   Laguna Hills stormwater program while not necessarily

         24   achieving the desired water quality programs we all strive

         25   to achieve.
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          1              The city believes that the Board should

          2   recognize our concerns and issue a revised order that will

          3   allow all of us to work together as a team to insure clean

          4   water run-off and an effective and successful stormwater

          5   program.  Two-and-a-half years and five hearings does not

          6   mean that you have to be finished with this permit today.

          7   This is not the best permit that your staff could give you.

          8   I thank you for your time.

          9          CHAIRMAN WRIGHT:  Thank you.  Steve Weinberg, Mayor

         10   Pro Tem, City of Dana Point.

         11          MR. WEINBERG:  And I took the oath.

         12                   Good afternoon.  As you said, I'm Steven

         13   Weinberg, Mayor Pro Tem.  And I'm going to try to make this

         14   in three minutes.

         15                I am here representing the City Council.  We

         16   have focused tremendous attention to water quality Dana

         17   Point.  We're excited about our 303-D list reductions and

         18   our epidemiology study at San Juan creek.  However, like

         19   most entities, we are struggling with budget shortfalls this

         20   year.  We took a 10 percent cut last fiscal year, reduced

         21   another five percent beginning of this fiscal year and are

         22   still not meeting our revenue budget through the first

         23   quarter of this year.  It looks like further cuts will have

         24   to be made this mid-year.

         25              To give you an idea in F.Y. '09, we budgeted
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          1   1.2 million for water quality.  But this year, we'll have to

          2   work with much, much less.  As in many cities, our public

          3   safety budget comes first.  It is the biggest aspect of our

          4   budget actually.  If this were an ideal world, we would give

          5   you all the resources for water quality, but we have

          6   pressing issues such as supporting police, fire and

          7   supporting our infracture in the city itself.

          8                We are a beach city, and as you all know, water

          9   is key to our economic survival.

         10              What do you think our constituents are going to

         11   say if we tell them we have to cut fire and police services

         12   to cover the increasing Board proposed water quality

         13   requirements this year?  I think, I'd probably want to run

         14   out of town.  I realize that costs in and of itself

         15   shouldn't stand in the way of water quality progress.  But

         16   the world we live in has to accommodate cost versus benefit

         17   for this and other functions.  We have to prioritize our

         18   revenues on how they are spent.

         19              In addition to this new permit, we are just

         20   beginning to fund the new bacteria T.M.D.L. for San Juan

         21   Creek. I am worried how we and the other five San Juan Creek

         22   watershed cities are going to fund this significant and

         23   important new initiative if we have additional new N.P.D.S.

         24   costs with declining revenues.  Something has to give.

         25                The Board staff says each little item is
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          1   minimal cost.  Well, a lot of little minimal costs is a lot

          2   of cost.  They say the only way that we can cover these

          3   costs is ask our citizens for new taxes.  This would be nice

          4   to contemplate, but I don't think our citizens are going to

          5   support that, particularly, in these economic times.

          6              My staff has advised me that the State Board

          7   has acknowledged that no other MS4, N.P.D.S. permit in this

          8   state has N.E.L.s for dry weather flow and that the N.E.L.s

          9   can inherently trigger mandatory minimum penalties.  I think

         10   it's a good question of why we are getting this language

         11   like no other region.

         12              When I asked what the impact -- the County

         13   advises that the proposed N.E.L.s standards will fall or

         14   fail at virtually every storm drain outlet, even at pristine

         15   water bodies that are untouched by humans.  This has been

         16   confirmed by the independent studies of S.C.C.W.R.P.P.  I

         17   hope that's -- that's S.C.C.W.R.P.P.  The acronyms are going

         18   to kill me on this thing.

         19                So are we going to see mandatory minimal

         20   penalties for every outlet tested?  Not a good way to start

         21   a new program.  Let's reflect back, as my colleague from

         22   San Juan did, it in the meeting concerning South Coast Water

         23   District and S.C.C.W.R.P.P.  The Board questioned staff

         24   about why mandatory minimum penalties applied when the

         25   violation was really administrative in nature for ground
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          1   water development inland and not a violation of water

          2   quality standards at the receiving waters.

          3              Staff stated the Board had no choice and had to

          4   generate or do a penalty of $204,000.

          5              Why would you, again, put the Board in the same

          6   position by establishing mandatory minimum penalties for an

          7   untested standard that is clearly unattainable.  We all

          8   lose.  Given our stormwater advocacy and track record with

          9   water quality programs and infrastructure to reduce urban

         10   runoff, I am asking the Board to reconsider the wording of

         11   several areas of the permit to get to the point that we can

         12   all live with.

         13          CHAIRMAN WRIGHT:  Your five minutes are up, sir.

         14          MR. BRESSETTE:  How many?

         15          CHAIRMAN WRIGHT:  Your five minutes are up.

         16          MR. BRESSETTE:  I'd just like to say in closing, if

         17   we have to litigate this permit, nobody wins.  We need to

         18   make this a win/win situation.  If you back the cities in

         19   the corner where litigation is the only remedy, then we all

         20   lose.  On that note, have a great holiday.

         21          CHAIRMAN WRIGHT:  Thank you for your time.  I

         22   appreciate it.  Verna Rollinger.

         23          MS. ROLLINGER:  Good afternoon.  My name is Verna

         24   Rollinger.  I have a frog in my throat.  I have taken the

         25   oath.  I have my glasses on.  And I appreciate knowing that
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          1   we didn't need to be here until this afternoon.  A little

          2   less than a year ago, a group of residents from Laguna Beach

          3   and I traveled down here to one of your meetings and spoke

          4   under public communications to ask you to help with

          5   addressing the amount of water and pollutants that are

          6   entering our waterways.  Little did we know at the time that

          7   you had undertaken this process.  I am here today because I

          8   personally want to thank you for your thoroughness,

          9   patience, responsiveness and responsiveness during this

         10   process.

         11              Environmental sustainability is essential for

         12   the health of our waterways, beaches, oceans, and our

         13   residents.  And this permit is an important step in that

         14   direction.  I congratulate you and especially your staff for

         15   the work that's been done on this permit and I urge

         16   adoption.  Thank you very much.

         17          CHAIRMAN WRIGHT:  Thank you for your brevity.  All

         18   right, now we move to the organized presentation of Orange

         19   County.  And who speaks for Orange County first?

         20          MS. SKORPANICH:  Good afternoon, I am MaryAnne

         21   Skorpanich from the County of Orange.  I have taken the

         22   oath.  I will take just a second away from my comments to

         23   offer a congratulations to the retiring executive officer

         24   and the newly appointed new sworn in executive officer.

         25   Best wishes to you both.
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          1                We have 30-some representatives of the

          2   permittees here today.  But we, in the interest of time, we

          3   have consolidated them and appreciate your consideration.

          4   Supervisor Patricia Bates, whose district covers all of

          5   South Orange County is in Washington D.C. and was not be

          6   able to be here today.  But has a letter that's being

          7   distributed to you.  So in the interest of time, I will

          8   limit my comments to the reading of her letter to you.

          9                Dear Chairman Wright and members of the San

         10   Diego Regional Board, as Chair of the Orange County Board of

         11   Supervisors, I want to assure you that we share a common

         12   desire and commitment to keep the water in our creeks, bays

         13   and oceans clean.

         14              These precious resources are part of our

         15   communities and the quality of our environment is as

         16   important to our way of life as our economy.  My board

         17   continues to take a leadership role on water quality issues

         18   and continues to provide support for the programs even

         19   during these current difficult economic times.

         20                At the same time, it must be recognized that

         21   urban stormwater quality management presents difficult

         22   challenges.  One, our communities have been built the way

         23   they are for over hundred years.  And no matter how much we

         24   would like to, it is simply not possible to rebuild our

         25   infrastructure overnight to correct all of the
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          1   problems, even if we knew what all the problems were and how

          2   to correct them.

          3                Two, managing and improving the quality of

          4   urban stormwater is relatively(sic) new field that is full

          5   of complexities that are not fully understood, even at the

          6   national level.  This is evident in some of the proposed

          7   permit conditions.  Seven years ago, when the last permit

          8   was issued, the emphasis was on treatment controls at

          9   land development sites.  And now that emphasis has

         10   fundamentally changed to onsite retention of

         11   stormwater rather than treatment.

         12              Three, funding for stormwater quality programs

         13   has never been placed on an equal footing with other clean

         14   water act programs such as sanitary sewers, grants, it's

         15   have been extremely limited and they are very significant

         16   barriers in order to establish dedicated funding sources.

         17              Consequently, urban stormwater programs often

         18   operate in a competitive position with other important

         19   programs in general government.  This is of

         20   particular concern in the current economic downturn when

         21   revenues are dropping and government employees are being

         22   terminated or furloughed.  There is just no revenue to

         23   support new and expansive programs.

         24                Since the County and the cities submitted our

         25   permit renewal applications in 2006, we have spent more than
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          1   three years working with your staff and Board on appropriate

          2   permit conditions for South Orange County.

          3              In February 2008, we came very close to

          4   agreement with just one defining issue.  Regulations on

          5   regional treatment plants such at the Salt Creek Ozone

          6   Treatment System.  Although that permit was not adopted it

          7   is consequently extremely disappointing that over two years

          8   later, the list of areas of disagreement has multiplied and

          9   as recently as September 28th, the county's comment letter

         10   on the draft permit totaled 61 pages.

         11                This places you as the Regional Board in the

         12   difficult position of having to navigate through a complex

         13   permit with different interpretations of legality and

         14   outcome from your staff, the County and the cities as well

         15   as other stakeholders and interested parties.  The County

         16   and the cities recognize this and have therefore put

         17   together a simplified version of some permit fixes that we

         18   think will go a long way to resolving a number of these

         19   issues.

         20              This has been provided to you as an errata

         21   sheet and the details will be described in more detail by

         22   the county staff and city representatives in the following

         23   testimony.  There are three overarching themes that you will

         24   see in the errata and hear in our testimony that follows.

         25              One, the Regional Board has considerable
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          1   discretion in shaping an appropriate permit for South Orange

          2   County.  Two, the counties and the cities are seeking much

          3   greater consistency with the key permit features of the

          4   North Orange County permit in order to deliver more

          5   uniform compliance in a manner that is as cost effective as

          6   possible.

          7                Three, the County and the cities are seeking

          8   cost neutrality in the new permit and are deeply concerned

          9   with new requirements such as dry weather numeric effluent

         10   limits that could cost hundreds of millions of dollars to

         11   implement over the next permit term if diversion to the

         12   sanitary sewer is our only viable option.

         13                In conclusion, I would ask you to carefully

         14   consider the changes proffered in the errata sheet.  Again,

         15   the Orange County permittees are eager to continue

         16   protecting our surface water resources.  As a fellow policy

         17   maker, I request that you use the discretion within your

         18   authority to properly shape a regulatory program that can be

         19   beneficial and successful in achieving our mutual goals.

         20              Sincerely, Patricia C. Bates, Chair, Orange

         21   County Board of Supervisors.

         22              And If I may just make one note about the

         23   errata sheet, we did make E-mail it to your staff yesterday.

         24   But it's in essence the same language changes that we

         25   proffered to them in July -- following the July 1 workshop
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          1   that you held.  Thank you.

          2          CHAIRMAN WRIGHT:  Ms. Skorpanich, do you want

          3   to -- since you are the lead speaker -- do you want to just

          4   introduce your speakers?  I just want to try to find out

          5   who's part of your organized presentation and how you are

          6   going to going to handle this.

          7          MS. SKORPANICH:  First up, I have Richard Boon from

          8   the county staff.  He's the manager of the Countywide

          9   stormwater program.  And following him, is the --

         10          CHAIRMAN WRIGHT:  And Mr. Boon, I just want to remind

         11   you that we heard from you at very great length last time in

         12   your presentation.  And I would urge you not to be

         13   repetitious in your presentation last time.  I mean, I

         14   appreciate your expertise and all that, but it would be

         15   helpful for us if you could just zero in on the changes that

         16   have been made since the last time out.

         17          MS. SKORPANICH:  Then we have a group of cards that

         18   were in order of the following speakers.

         19          CHAIRMAN WRIGHT:  All right.  We have those.  And by

         20   the way, I just can't help but comment, if we were that

         21   close last time, according to Supervisor Bates, there was

         22   only one issue.  Why don't we just zero in on that issue and

         23   approve this and be done with it.

         24          MS. SKORPANICH:  Ironically, that issue has been

         25   dropped from this permit.
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          1          CHAIRMAN WRIGHT:  Okay.  Then, we're in all

          2   agreement.

          3          MS. SKORPANICH:  But there are now eight other

          4   major issues that are new.

          5          CHAIRMAN WRIGHT:  All right.  Let's go back to where

          6   we were, then.

          7          MS. SKORPANICH:  We would be happy to do that, sir.

          8          MR. BOON:  Good afternoon, I'm Richard Boon with the

          9   County of Orange, section chief of the unit that administers

         10   countywide stormwater program.

         11                I take your point that I went at great

         12   length last time -- I've worked considerably on my oratory

         13   since then and hopefully it will be much more succinct.

         14                Where are we at?  You have heard that there are

         15   fundamental flaws with the tentative order relating to

         16   consistency.  Our ability to pursue cost effectively

         17   development and implementation of the countywide program.  I

         18   have identified areas today of inconsistency.  And we know

         19   that this is an area of key concern to you.

         20                The last time we met, Board member

         21   Weather(phonetic) suggested that staff compile a matrix to

         22   compare -- the Region permits, but also provide a rationale

         23   for the differences between the two.  Board Member Loveland,

         24   you agreed.  You said that it's not good for the County and

         25   affected cities to be split between permits and that needs
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          1   to be reconciled.  And we're here reviewing issues because

          2   we have been unable in meetings with your staff to reconcile

          3   those issues.  We're also going to talk about technical

          4   validity.  Some of the actions that are being prescribed, I

          5   think, are not going to resolve in meaningful environmental

          6   outcomes.

          7              But unless we get off on overly gloomy note, I

          8   do want to note that we do have specific fixes to offer.

          9   They are straight-forward.  You do have the discretion to

         10   direct that they be implemented.  And we're talking about

         11   provisions that have gone into permits in Ventura in, North

         12   Orange County area and in the Bay Area that have been

         13   endorsed by you U.S.E.P.A.

         14                So where do we disagree?  We disagree across

         15   these -- these areas of concern of consistency of cost and

         16   of technical merit on low-impact development and hyrdomod on

         17   stormwater action levels or S.A.L.s on the T.M.D.L.

         18   language, on the reporting provisions, on, obviously,

         19   numeric effluent limits for dry weather flows, on some of

         20   the retrofitting requirements, on the B.M.P. inventory

         21   requirements and on the irrigation prohibition.  I am going

         22   to talk to the first five issues and then I'm going to hand

         23   it over to counsel for some remarks and then my colleagues

         24   from the South County cities are going to go into detail on

         25   numeric effluent limits.
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          1              So the first issue for us is low-impact

          2   development.  There is an important -- a very important

          3   difference between the language in the South County permit,

          4   the tentative order, and the North County permit.

          5                The permit that you have before you requires

          6   that the B.M.P.s be developed and implemented to ensure

          7   on-site retention without runoff.  And that you without

          8   runoff is unique to this permit.

          9                It's been noted, you have also added some

         10   language in the legal section saying that nothing herein

         11   shall authorize a permittee, co-permittee or other

         12   discharger to impound water if the action is reasonably

         13   anticipated to harm downstream water rights uses.  We can't

         14   comply with those two conditions.  They are mutually

         15   exclusive.

         16                If you require onsite retention without runoff,

         17   then we will be affecting downstream water right uses.  A

         18   point is made in the chart below.  What we're trying to get

         19   from is the post development hydrograph -- back to the

         20   predevelopment hydrograph.  We're not trying to get to a

         21   flat line hydrograph with no runoff.  That is antithetical

         22   to the basic philosophy of low-impact development.

         23              So it's inconsistent with our North County

         24   permit.  It has major cost implications.  And, I think, it's

         25   technically invalid and it poses probably some interesting
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          1   legal water right issues.  In terms of the technical

          2   concern, what we have here is some work that was done by Geo

          3   Sintech on our behalf looking at how the hydrology of the

          4   site between the undisturbed natural condition and the

          5   developed condition over the course of the year.  In a

          6   semi-arid climate, over the course of the year, 70 percent

          7   of the rainfall that falls on that site will be

          8   vapotranspired back to the atmosphere.

          9              In the developed condition using the low-impact

         10   development requirements of the permit, that 70 percent gets

         11   percolated into the ground where previously you would have

         12   had 20 percent.  So there is -- moving the problem from the

         13   surface to the shallow groundwater.  This is monitoring of

         14   Aliso Creek outfalls in dry weather, which goes between --

         15   the monitoring occurs between May and September.  And this

         16   is the analysis for cadmium.  And you can see that in

         17   particularly wet years, following particular wet seasons

         18   -- May '05 onward to May' 06 -- May '06, as that shallow

         19   ground water is displaced, so we find exceedances of the

         20   cadmium numeric effluent limit throughout our system.

         21              So the more water you put in the ground through

         22   your low-impact development requirements, the chances are

         23   you are producing unintended consequences in the system, the

         24   drainage system in dry weather.  So the fix, we need to

         25   establish the basis of the low impact development provisions
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          1   as matching of the pre and post development hydrograph.  And

          2   we also need to allow the option for biotreatment in

          3   addition for infiltration, harvesting reuse and

          4   vapotransfers of B.M.P.s onsite.  If we get the consistency

          5   of the North County permit, the provisions become cost

          6   effective and technically valid.

          7              Moving on to hydromodification.  There has been

          8   some change to the exception to -- for hardened channels.

          9   But it is still a long way from the exception that is

         10   written into the North County permit.  What you have here in

         11   the picture is a section of San Juan Creek.  San Juan Creek

         12   ha concrete sidewalls, but is a soft bottom channel.  So it

         13   does not meet the requirements for relieving a project

         14   proponent of having to do with hydromodification.  And that

         15   means much more costly and sophisticated management of

         16   on-site runoff.

         17                Before we can think about restoring that

         18   section of San Juan Creek, you would have to remove the

         19   businesses, homes, mobile park and major urban

         20   infrastructure that is adjacent to that creek.  So simply

         21   requiring that area of agriculture -- towards the top of

         22   that slide -- if it were to be developed to do

         23   hydromodification B.M.P.s would result in no net

         24   environmental outcome.  It's technically invalid.

         25                You have also heard about the issue of
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          1   splitting of the states, splitting a land use authority.

          2   This is an intersection on El Toro Road.  On one side the

          3   north west quadrant, the land that drains through the

          4   Newport Bay Watershed, on the eastern side of that picture,

          5   it drains to Aliso Creek.  So you have two sites potentially

          6   divided by a street where one side would have to do an

          7   extensive hydromodification modeling exercise that simply

          8   won't be applicable on the other side.  So you are creating

          9   inconsistency across the city with regard to development

         10   standards.

         11              So the fix, simply incorporate the language

         12   from the North County permit into this permit.  It provides

         13   consistency, cost effectiveness and is a technically valid

         14   requirement.  Stormwater action levels.  This is monitoring

         15   of wet weather flows.  The cost analysis provided by your

         16   staff is vague.  But we identify cost in the first year of

         17   reading this provision and 480,000 dollars, and a third of a

         18   million dollars thereafter.  So we need to be able to offset

         19   those costs against the all that monitoring requirements.

         20              So the fix is simple.  We reduce the number of

         21   outfalls from 28 to 1 to permittee.  And you allow us to

         22   provide offsetting of other monitoring costs.  T.M.D.L.

         23   issues, compliance is currently based on meeting water

         24   quality based effluent limits and it is not based on

         25   implementing on BMPs to achieve waste load allocations.
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          1                There is a lack of iterative process to

          2   evaluate and propose additional B.M.P.s to effect compliance

          3   so it has cost implications and it's inconsistent with

          4   T.M.D.L. language and the North County permit.  So the fix.

          5   We need to modify the permit to specify that the B.M.P.s and

          6   their implementation will be the basis of compliance with

          7   the waste load allocations and the language is in errata

          8   sheet number three.  It's cost effective and it's consistent

          9   across the County of Orange.

         10                On the issue of reporting, the annual report,

         11   we have this struggle every time we go through this process

         12   of permit renewal.  For the first two permits, we had a

         13   November 15th reporting deadline consistent with North

         14   County.  It was changed in the third term permit.  We wrote

         15   and request that it be retained as November 15th, you agreed

         16   to that.  And your staff has changed it once again.  To be

         17   able to operate Countywide on this matter of self-auding and

         18   compliance reporting cost effectively, we need to have the

         19   same date across the County.

         20                And lastly, the most -- I think, obviously, the

         21   potentially precedential issue of numeric effluent limits,

         22   you are going to hear a lot of detailed testimony of why

         23   this is objectionable to the co-permittees.  Numeric

         24   effluent limits are proposed for dry weather.  And we end up

         25   in a situation of facing mandatory minimum penalties unless
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          1   we can get to one of three off ramps.

          2              We have to show that the source of the

          3   exceedance is non-anthropogenically influenced in origin and

          4   conveyance show that it's the exempted non-stormwater

          5   discharge or we have to show this it is an illicit

          6   connection that we have eliminated.  And my colleagues are

          7   going to talk about this in much greater detail.  But if we

          8   look in the first box of information there, this is dry

          9   weather monitoring information compiled from our drains on a

         10   countywide basis.  We can show that not only does the

         11   draining system not meet those N.E.L.s essentially anywhere

         12   at any time, but you will see data that shows that pristine

         13   streams.  Totally removed from any urban influence will not

         14   meet those standards and in the case of bacteria pristine

         15   streams did not meet the enterococcic standards pretty much

         16   any of the time.  So we can't distinguish between the

         17   different components in the drainage system.

         18              You will also hear -- so if a drain cannot --

         19   if a concrete pipe cannot be shown to be totally

         20   non-anthropogenic -- if we can't discern whether it's a

         21   discharge exception or a natural source, we're then faced

         22   with the choice of eliminating the dry weather flow to avoid

         23   mandatory minimum penalties.  And you will hear data shortly

         24   that shows the cost on a South Countywide basis for

         25   eliminating outfalls from our 480 or so outfalls will be an
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          1   excessive of 400 million dollars for capital costs alone.

          2              So the fix.  We need to move away from the term

          3   "numeric effluent limits" and think more about action levels

          4   and we need to retain the current investigative approach

          5   that's in the North County permit.  And that is provided for

          6   you in errata sheet one that would result in a program

          7   consistent with North County, cost effective and technically

          8   valid.  So, Tim --

          9          CHAIRMAN WRIGHT:  Richard Montevideo.

         10          MR. CARLSTEDT:  Mr. Chairman, my name is 

         11   Tim Carlstedt.  I'm actually with Bingham McCutchen on behalf 

         12   of the County, just following up on Richard Boon's comments and

         13   then other speakers from other co-permittees will be

         14   speaking.

         15          UNIDENTIFIED MALE SPEAKER:  Richard will be next

         16   after Tim.

         17          CHAIRMAN WRIGHT:  This is Tim.  Please, go ahead.

         18          MR. CARLSTEDT:  Again, my name is Tim Carlstedt with

         19   the law firm of Bingham McCutchen on behalf of the County of

         20   Orange.  I have taken the oath.  I just want to follow up on

         21   some of the things that Richard said in reminding you of the

         22   legal framework which you are acting.  And to suggest to you

         23   and to remind you that it provides you with ample discretion

         24   to make that the changes hat permittees have suggested in

         25   their errata sheets.  And that it doesn't -- the Clean Water
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          1   Act, support the numeric effluent limit provision that is in

          2   the tentative order before you.

          3              And I do want to thank staff for their efforts

          4   on this -- just the effort in responding to all the comments

          5   even where I don't always agree with all of the responses,

          6   it's quite an undertaking.  The Federal Clean Water Act, it

          7   doesn't regulate stormwater, per se.  It regulates MS4s.  It

          8   doesn't make a distinction between discharge of stormwater

          9   out of the MS4 versus the discharge of non-stormwater out of

         10   the MS4.  But what it does provide is -- an MS4 permit is

         11   pretty simple.  It must include a requirement to effectively

         12   prohibit non-stormwater discharges into the MS4.  And an MS4

         13   permit must require controls to reduce the discharge of

         14   pollutants from the MS4 to the maximum extent practicable.

         15   That's it.

         16              So long as the Board issues a permit today that

         17   complies with those two requirements, it's consistent with

         18   the Clean Water Act.  The Board does not have to issue a

         19   permit that includes such things as the requirement on the

         20   discharge non-stormwater storm from the MS4 with numeric

         21   effluent limits.  You don't have to issue a permit that has

         22   a 100 percent stormwater retention provision for low impact

         23   development.  You don't have to issue a permit that

         24   includes any requirement that goes beyond the M.E.P.

         25   standard including such things like the retrofitting.
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          1              The tentative order, as currently written, does

          2   all of those things.  I think it's interesting, when you are

          3   thinking about the discretion you have, to keep in mind that

          4   no other Regional Board has issued an MS4 permit with these

          5   same provisions.  Earlier this year, as you've already

          6   heard, the Santa Ana Regional Board issued its fourth term

          7   permit for North Orange County.  Before that occurred, staff

          8   from San Diego from your staff met with staff from Santa Ana

          9   Regional Board and discussed with them what they were

         10   proposing.  Numeric effluent limits, the 100 percent on time

         11   -- onsite retention, the stormwater action levels.

         12              Santa Ana Board staff heard that and said,

         13   we're not going to go that route.  Their board adopted a

         14   permit that didn't include those provisions.  They have the

         15   discretion to do that.  They didn't have to include those

         16   provisions, the Clean Water Act doesn't require it.

         17                I think in the council's memorandum that you

         18   have in front as part of your package -- your council

         19   concluded that the numeric effluent limits are not required.

         20   In counsel's opinion, they're legally permissible, but

         21   they're not required.  So you have the discretion not to

         22   include numeric effluent limits.  You could convert them to

         23   something like action level as is provided in the errata

         24   sheet.

         25                U.S.E.P.A. supports this permit.  But I think
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          1   it's interesting to note that whereas U.S.E.P.A. supports

          2   the permit, they don't come out to say that all these

          3   provisions are required by the Clean Water Act.  Go for it,

          4   in other words, the E.P.A. fully supports this approach, but

          5   it's not required.  So, again, as Richard alluded to, you

          6   have the discretion not to issue the permit with

          7   these provisions.  You have the discretion to issue the

          8   permit with the changes that are suggested by the errata

          9   sheet.

         10              So why make the proposed changes?  Well first,

         11   the change proposed by permittees shouldn't negatively

         12   impact water quality.  That's the most important thing.  The

         13   changes proposed are not going to degrade water quality.

         14   There may be some problems with the existing program, but

         15   these problems are being addressed by the existing program

         16   and these changes will improve the program and consequently

         17   improve water quality.

         18              Second, the changes proposed by the permittees

         19   would provide them with flexibility to allocate scarce

         20   resources to the most significant problems.  So let

         21   permittees implement the errata sheet and they will be

         22   better able to use resources to address more significant

         23   problems.

         24                Third, the changes proposed by permittees will

         25   improve water quality without subjecting to them to
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          1   potential mandatory minimum penalties that you've already

          2   heard and third party liability.  As a compromise, rather

          3   than calling them numeric effluent limitations, if they were

          4   instead action levels or something other than an effluent

          5   limitation --

          6          UNIDENTIFIED MALE SPEAKER:  Your microphone --

          7          MR. CARLSTEDT:  As I was saying, the third reason to

          8   make the proposed changes by the errata sheet as opposed to

          9   the tentative order that staff proposed is avoiding

         10   mandatory minimum penalties which has been an issue in other

         11   instances.  The board doesn't like getting their hands tied

         12   and having to impose penalties.  But if you adopt this

         13   permit with the numeric effluent limitations, that is

         14   likely the route that you are going down.

         15              And then finally, just -- I would just suggest

         16   to keep in mind that the changes proposed in the errata

         17   sheet are somewhat of a compromise.

         18              We believe that some of the provisions in the

         19   permit wouldn't withstand legal scrutiny and would likely be

         20   struck down if challenged.  So, why go there?  Why not take

         21   these proposed errata sheets, this compromise, and we're

         22   done.  We don't have to waste resources in any type of

         23   litigation.

         24                So I would submit to you that there is plenty

         25   of good reasons to adopt the permit with the proposed
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          1   errata sheet and you are not required -- you have the

          2   discretion to do so, you are not required to adopt those

          3   provisions that are in the tentative order as written.  I

          4   would just like to touch upon the dry weather numeric

          5   effluent limits because that is probably the -- at least,

          6   legally the most controversial provision in the tentative

          7   order.

          8              Again, as I mentioned, the Clean Water Act does

          9   not regulate stormwater discharge per se.  It regulates

         10   MS4s.  As I mentioned to you, the permit -- the MS4 permit

         11   must effectively prohibit non-stormwater discharges into the

         12   MS4.  The discharge of all pollutants from the MS4 must be

         13   controlled to the maximum extent practicable.  That's it.

         14   The Clean Water Act is very clear on that point.

         15              I think that clarity is important because,

         16   again, if it was challenged, as you probably are aware,

         17   under judicial scrutiny, a court would not need to look at

         18   congressional intent.  Why did Congress write it the way

         19   they did?  It's clear on the face effectively prohibit

         20   non-stormwater into the MS4, M.E.P. standards for all

         21   pollutant discharge from the MS4.

         22                The E.P.A.'s regulations are consistent with

         23   that.  They center around on the management program.  The

         24   goal of the management program is to reduce the discharge of

         25   all pollutants from the MS4 to the maximum extent
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          1   practicable contrary to federal laws and E.P.A.

          2   regulations, the tentative order before you, specifically,

          3   makes a distinction between stormwater and non-stormwater.

          4   And consistently talks about the discharge of stormwater

          5   from the MS4 and the discharge of non-stormwater from the

          6   MS4.  That distinction is not made in federal law.

          7                I would submit to you that the numeric effluent

          8   limits are not required or even appropriate in an MS4

          9   permit.  You will hear later that even under state law,

         10   they're not required or necessarily appropriate here as

         11   well.  If you think about numeric effluent limits, they are

         12   appropriate where the discharge are -- like in industrial

         13   facilities are in control of his or her discharge and they

         14   are means of meeting numeric limits.  But permittees here do

         15   not have the same amount of control, obviously, the

         16   discharges from the MS4

         17                Moreover, the tentative order doesn't tie

         18   numeric effluent limits to the M.P.E. standard.  So what you

         19   are going to get is you are going to get people exceeding

         20   numeric effluent limits even when they have addressed the

         21   discharge, the maximum extent practicable.

         22              In other words, they're going to have to do

         23   more than what is maximally practicable to comply with the

         24   this permit.  Probably not possible.

         25              Just to summarize, as a matter of compromise, I
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          1   think it's an easy fix to adopt the errata sheet on the

          2   numeric effluent limits.  Numeric effluent limits are not

          3   required by federal law.  You will have to include them in

          4   the permit.  You will be the first Board to essentially do

          5   so.  And the Board has ample discretion to

          6   adopt the errata sheet before you adopt the permit.  Thank

          7   you.

          8          CHAIRMAN WRIGHT:  Thank you.  Just check to see

          9   if the miche is working.  Richard Montevideo.

         10          MR. MONTEVIDEO:  Good afternoon, Mr. Chair,

         11   members of the Board, Richard Montevideo with the law firm

         12   of Rutan and Tucker on behalf of the city of Dana Point with

         13   city of Dana Point City Attorney's Office.  I do have

         14   a PowerPoint presentation, which if I can get a little

         15   assistance in getting it up on the screen.  I also have an

         16   extra copy for the record.

         17          CHAIRMAN WRIGHT:  Is your PowerPoint presentation

         18   just a continuation of the one we saw earlier?

         19              Is it part of that?

         20          MR. MONTEVIDEO:  The answer is, it is.

         21          CHAIRMAN WRIGHT:  It's separate from --

         22          MR. MONTEVIDEO:  What happened, if the Chair is able

         23   to recall from the last meeting, there was a number of

         24   questions about some of the legal issues that were raised.

         25   It kind of covers old ground, but only in the sense
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          1   that -- the focus of is to address some of the issues raised

          2   in the November 5, 2009, memo from the office of chief

          3   counsel.  So that's the primary focus of it.  And this is

          4   only focusing on the one issue of N.E.L.s.

          5          CHAIRMAN WRIGHT:  That's what we just heard, right?

          6          MR. MONTEVIDEO:  You heard part of the story.  And I

          7   am going to hopefully tell you the other part of the story.

          8   What you've heard so far with respect to N.E.L.s is the fact

          9   that N.E.L.s are not required by federal law.  And we would

         10   agree with that and I have some additional support for that

         11   conclusion.

         12              But why is that significant?  The reason it's

         13   significant is because if N.E.L.s are not required by

         14   federal law, that means that you then have to comply with

         15   requirements of state law before you can adopt these N.E.L.

         16   requirements.  And I would like to put some perspective on

         17   what that means in terms of complying with state law and

         18   look briefly at what you have before you to argue in the

         19   sense that what you have before you is not consistent with

         20   state law.

         21                So the gist of the the presentation, my

         22   presentation is to say N.E.L.s are not required by federal

         23   law.  Because they're not required by federal law, they are

         24   a number of state law provisions that do apply.  Those state

         25   law provisions, namely Water Code Sections 13241, 13000 and
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          1   with respect to monitoring, sections 13225C and 13267B must

          2   be complied with.

          3              But yet when you look at your permit that's

          4   before you or even the fact sheet, there aren't findings

          5   that show compliance with these water code sections.  And

          6   there's been evidence so support the findings.

          7              Of course, you have to have findings to support

          8   the terms of the permit, otherwise the permit will be

          9   legally defective and you have to have evidence to support

         10   any findings that you may make.  So that's in a nutshell,

         11   the gist of the presentation.

         12                Beyond what counsel for the County has

         13   expressed that the Clean Water Act clearly does not require

         14   N.E.L.s in the MS4 Permit, there is other support for that

         15   proposition.  To begin with, I have in front of you some

         16   quotes from the existing permit.

         17                And the existing permit provides that the

         18   co-permittees are required to implement or require the

         19   implementation of B.M.P.s to the M.E.P. standard for all

         20   discharges from the MS4s.  So your existing permit which

         21   presumably was consistent with state and federal law, at the

         22   time.  It was adopted in 2002, Clearly indicates that the

         23   time requirement is M.E.P. for discharges from the MS4.  It

         24   doesn't specify -- distinguish between dry weather and wet

         25   weather.  It says all discharges.  The co-permittees have to
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          1   comply with the M.E.P. standard for all discharges from the

          2   MS4.  Nothing about N.E.L.s.  N.E.L.s is a new term.

          3   Similarly with respect to discharges into the MS4.

          4              Again, doesn't distinguish between the alleged

          5   non-stormwater or dry weather versus wet weather.  It says

          6   it's the M.E.P. standard.  So whether it's going in to the

          7   MS4 or coming out of the MS4, the existing permit says, it's

          8   M.E.P., nothing about N.E.L.s.  Beyond the language we have

          9   in the existing permit and beyond the discussion that we

         10   just heard from counsel for the County that the clean water

         11   act says M.E.P., we also have your November 5, 2009, memo,

         12   which we just got at the end of last week, is the first time

         13   I've seen this memo.  But the memo actually supports the

         14   fact that -- that N.E.L.s are not required under federal

         15   law.  This is a quote from -- towards the top of page 5 of

         16   this November 5, memo from the office of chief counsel.

         17                Quote, "While quarter quality based effluent

         18   limits expresses the numeric effluent limits are not

         19   required in the italics of this -- actually in the original,

         20   to be imposed on dry weather non-stormwater discharges from

         21   the MS4, it is legally permissible to do so."  That may be

         22   the case that it is legally permissible to do so, but the

         23   point of the matter is you then have to comply with state

         24   law.

         25                And I will get into this in a minute what state
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          1   law means.  But the next point on this slide that's in front

          2   of you at the bottom of page 5 of this November 5 memo,

          3   actually tells the Board, this is the office of chief

          4   counsel, tells the Board what it means if it's not

          5   required by federal law.

          6              Quote, "While the Burbank decision does require

          7   an analysis of Water Code Section 13241 factors, when the

          8   state adopts mint conditions that are more stringent than

          9   federal law.  Then it goes on to say that the tentative

         10   order reflects that all the challenge provisions are

         11   required to implement federal law.

         12              2.2.  First there is a concession at the outset

         13   on page 5 that numeric effluent limits are not required by

         14   federal law.  And then, secondly, chief counsel makes our

         15   point.  If it's not required by federal law, the Burbank

         16   decision, which is a California Supreme Court Decision, says

         17   you gotta comply, consider the factors under Section 13241.

         18                Then, the sentence concludes that the tentative

         19   order reflects that all the challenge provisions are

         20   required to implement federal law.  And I don't know how to

         21   explain the inconsistency there.  But I do know that the

         22   first statement at top of page 5 of this memo is accurate as

         23   we heard from the County, that N.E.L.s are not

         24   required by federal law.  So what does that mean?

         25              Well, what that means is when we look back at
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          1   the Burbank decision which was just quoted in the November 5

          2   memo.  First, the Burbank decision confirms -- and this is a

          3   quote, at the top of this slide, which is slide four.  That

          4   the Clean Water Act reserves to the states has significant

          5   aspects of water quality and policy and does not restrict

          6   the factors that a state may consider when exercised in the

          7   reserve authority.

          8              In Burbank, the Supreme Court actually

          9   concluded that if in that case it was numeric effluent limit

         10   that applied to a P.O.T.W.  The court concluded that if

         11   N.E.L.s are not required by federal law, then, in fact, you

         12   have to meet the requirements of Water Code Section 13241.

         13   Specifically, the court concluded that you have to consider

         14   the dischargers cost of compliance under state law.

         15              Beyond the discussion that we just were looking

         16   at in the November 5 memo, there is also a discussion of

         17   order number 2009-08, which came down it August of 2009.  So

         18   this order came down after our last hearing before this

         19   tentative order permit.  This particular order was used in

         20   the November 5 memo that's before you as justification for

         21   including N.E.L.s. but I would point out several

         22   reasons why this order is not controlling and frankly not

         23   relevant to the discussion at this point in time.

         24              First, the 2009-08 order doesn't even discuss

         25   compliance with Sections 13241, 13000 or 13225 and 13267.
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          1   There is not even a mention of those sections in here.  So

          2   clearly, it's not controlling on that issue.  Secondly, that

          3   order actually deals with an adopted T.M.D.L. for bacteria.

          4   It doesn't deal with a new numeric limit that's outside of

          5   the T.M.D.L. and that's being added to the permit for the

          6   first time.

          7                And then finally, that particular order is

          8   actually not a final order because it has been challenged by

          9   the County of Los Angeles through a writ of mandate action

         10   that's been filed in L.A. Superior Court.  Finally, what I

         11   would say about that order, the conclusion of that order

         12   actually is very informative because it talks about the fact

         13   that whether you have numeric limits for storm water

         14   versus non-stormwater discharges, the State Board

         15   concluded that it's not necessarily a different analysis.

         16   And it goes then onto make a statement that what you really

         17   have to look at are the quote findings supporting either

         18   numeric or non numeric effluent limitations contained in the

         19   permit.

         20                So that's really the issue.  What are your

         21   findings in this permit that show compliance with state law?

         22   State law provides that you have to -- and this is

         23   consistent with the Burbank decision and consistent with

         24   what we just saw from your chief counsel's memo.  You have

         25   to consider certain factors when you are adopting N.P.D.S.
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          1   permits.  Two of the factors are, are the water quality

          2   conditions, can they reasonably be achieved?

          3                And we would submit that N.E.L.s, at this point

          4   in time, as we just heard partly from Richard Boon, they

          5   can't reasonably be achieved.  Secondly, what are the

          6   economic impacts from imposing these N.E.L.s?  This is what

          7   State law requires that you consider.  This is what state

          8   raw requires that you have evidence in the record to support

          9   findings and beyond the findings that you then -- that your

         10   permit terms are consistent with the findings.

         11              In addition to Water Code Section 13241, we

         12   have Water Code Section 13000 which was also quoted in the

         13   Burbank decision.  Again, there is a requirement

         14   under State law that you impose reasonable requirements.

         15   And, secondly, that you again consider the economic impacts.

         16   This is under 13241 as well as under Section 13000.  Beyond

         17   that, we have Water Code Section 13225 which in effect says

         18   if you are going to impose monitoring or reporting

         19   requirements on local agencies, then this concerns -- then

         20   the monitoring -- the additional monitoring requirements

         21   that are being imposed upon the permittees to comply with

         22   the N.E.L.s, that you, in effect, you have to do a cost

         23   benefit analysis.

         24              But if that requirement of conducting a cost

         25   benefit analysis is not only in Section 13225C, it's also in
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          1   Section 13267.  And in 13267 actually goes on to say, you

          2   have to have your conclusions in writings.  So what are the

          3   findings that are in this permit that will show compliance

          4   with water code section 13241, 13000, and 13225 and 67?

          5                I read through it.  I didn't find any findings

          6   by this Board to support imposing N.E.L.s and to show that

          7   the factors required in this section, 13241, 13000, 13225

          8   and 13267 have been complied with.  There is nothing.  There

          9   is no findings in your permit to support the inclusion of

         10   the N.E.L.s in compliance with state law.  And that is

         11   obviously a fatal flaw with the terms of the permit.

         12                Now, what evidence is there to show that you

         13   did some kind of economic analysis or that you looked at the

         14   reasonable achievability of these N.E.L.s?  Well, I did find

         15   an economic discussion in your fact sheet.  This economic

         16   discussion, for the most part, was just talking about prior

         17   cost figures that were developed in connection with other

         18   permits.  And other terms, what we heard today is that this

         19   is the only permit in the state that anyone is aware of that

         20   includes N.E.L.s. So relying upon old data of permits that

         21   do not have N.E.L.s to support N.E.L.s in this permit,

         22   obviously is -- it would be arbitrary.

         23              And what does this -- your -- your evidence in

         24   terms of this fact sheet, what does it provide to support

         25   the inclusion of N.E.L.s?  First, off, I would point out
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          1   that at the outset, what we heard from your staff, is that

          2   this permit represents a major shift in your focus.  The

          3   focus was on permittees' activities.  But now, it is on

          4   environmental outcomes.

          5              So what's the economic analysis that we've

          6   seen in the record?  Well, the economic analysis is that the

          7   vast majority of the cost incurred are not new because the

          8   vast majority of the terms apparently are not new.  It goes

          9   on to say that any increase in cost of the co-permittees

         10   will be incremental in nature.  And beyond that, since the

         11   2009 permit, quote, "fine tunes" requirements of the 2002

         12   permit.  These cost increases are expected to be modest.

         13              Well, if you remember from the slide I showed

         14   you earlier from the Burbank decision, you actually have to

         15   look at the discharger's cost of compliance.  There isn't

         16   anything in here that does that and there are no findings,

         17   nor evidence anywhere in the record before you that shows

         18   compliance with Water Code Sections 13241 and 13000, nor

         19   with the monitoring requirements of cost benefits analysis

         20   that is required in the 13225C and 13267.

         21                Without those findings showing that these

         22   N.E.L.s are reasonably achievable in showing the economic

         23   impact and showing that you have done a cost benefit

         24   analysis without evidence supporting the findings, we would

         25   submit that the permit is flawed and that those provisions
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          1   should be excluded from the permit.  Thank you.

          2          CHAIRMAN WRIGHT:  Thank you.

          3              Why don't you stop the clock for a minute.  In

          4   terms of time management, Ms. Skorpanich we've had four

          5   speakers running about eleven minutes each and we still have

          6   two to four, five speakers.  Well, we if we include

          7   assistant city engineer, City of San Clemente and if Council

          8   of Lake Forest, that's two, three, four -- that's seven

          9   speakers.  So we're going to have cut their comments short

         10   to keep it within the 60 minutes.  And then we have

         11   another -- this is Orange County Coast Keeper.  But they're

         12   not part of the organized presentation.

         13          UNIDENTIFIED MALE SPEAKER 2:  Our presentation is

         14   five speakers -- one after the other so we'll be --

         15          UNIDENTIFIED FEMALE SPEAKER 1:  A three-minute

         16   speech.

         17          CHAIRMAN WRIGHT:  Okay.  But we do have -- I thought

         18   you were speaking for all of the co-permittees.  And I have

         19   a couple more here from Lake Forest and San Clemente that I

         20   assume you were speaking for.

         21          UNIDENTIFIED MALE SPEAKER 2:  They are

         22   talking about different issues.  We're going to concentrate

         23   on the N.E.L.s.

         24          CHAIRMAN WRIGHT:  Are they co-permittees?

         25          UNIDENTIFIED MALE SPEAKER 2:  Yes, they, are.
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          1          CHAIRMAN WRIGHT:  Well, I thought your organized

          2   presentation --

          3          UNIDENTIFIED MALE SPEAKER 2:  Well that's part of

          4   the --

          5          CHAIRMAN WRIGHT:  -- was speaking for all of the

          6   co-permittees?

          7          UNIDENTIFIED MALE SPEAKER:  The comments for Lake

          8   Forest and Aliso Viejo we are intending to make can be

          9   limited to no more than three minutes.

         10          CHAIRMAN WRIGHT:  I'm not trying to be argumentative.

         11   I am trying to help manage your time for you.

         12          UNIDENTIFIED MALE SPEAKER 2:  We kind of took this

         13   presentation -- I mean, we can't put them all together.  But

         14   we kind of broke it to continue separate into

         15   different things.

         16          CHAIRMAN WRIGHT:  Mr. King does have a question.

         17   We've stopped the clock.  So Mr. King does have a question

         18   of a previous speaker.

         19          MR. KING:  I do want to try and nail down the legal

         20   analysis of the -- N.E.L. numeric limits here.  The link

         21   between the -- the fact that numeric limits are not

         22   expressly required under federal law.  But I want to

         23   understand the statement that the tentative order

         24   reflects that all of the challenged provisions are required

         25   to implement federal law.
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          1              Just help me -- which sections of the tentative

          2   order demonstrate that the particular numeric limits that

          3   are at issue here are required under federal law?

          4          MS. HAGEN:  Numeric water -- let me back up,

          5   non-stormwater discharges -- I disagree with some of the

          6   commenters.  I do not believe they're subject to the M.E.P.

          7   standards.  But they're required to be effectively

          8   prohibited or if they are authorized, they need to comply

          9   with -- meet water quality standards.

         10              And in this case, I believe they need to meet

         11   water quality standards in compliance with water

         12   quality-based effluent limits because there is evidence in

         13   the record that the discharges have reasonable potential to

         14   cause exceedance -- cause or contribute to exceedances with

         15   water quality standards.

         16              So, I believe they are required by federal law.

         17   Not water quality-based effluent limits are required by

         18   federal law.  They need not be expressed as numeric limits

         19   as they are in the permit.  They could be expressed as

         20   narrative limits.  But they are in the permit as written --

         21   which is why my memo concludes that they are not required to

         22   be implemented as numeric limits.  But I disagree that they

         23   are being implemented under state law.

         24          MR. KING:  I understand that.  We're not looking at

         25   the maximum extent practicable, but the conclusion that all
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          1   the challenged provisions are required to implement federal

          2   law.  The challenged provisions could actually be structured

          3   differently as you just said.  They could be a narrative

          4   limit, they don't have to necessarily be a quantitative

          5   limit in order to be -- effectively prohibit in

          6   non-stormwater.

          7          MS. HAGEN:  Well, that's correct.  Numeric limits are

          8   not required by federal law, but limits are required by

          9   federal law.

         10          CHAIRMAN WRIGHT:  We're going to take a ten-minute

         11   break.  Our stenographer has a pained expression on her

         12   face.  So we need to give her a break.  And we've stopped

         13   the clock.  And we will get back with Mr. Mazboudi.

         14              (Recess)

         15          CHAIRMAN WRIGHT:  Before we begin and start talking,

         16   I just want everybody out there to know that at 5:30, we are

         17   going to lose Mr. Luker.  He has family obligations that

         18   trump everything.  And this is very important.  So just keep

         19   that in mind.  So Mr. Mazboudi, we're going to start the

         20   clock.  And we have 17 minutes to go in this organized

         21   presentation and many speakers slips.

         22          MR. MAZBOUDI:  Will be very quick.  Just want to

         23   say that I am local government environmental advocate.  And

         24   I believe we are all environmental groups in here, so

         25   hopefully you'll look at us as such.  So what's the problem
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          1   with N.E.L.s?  I'm not going to cover any of the technical

          2   stuff, but I'm going to talk about why they're not

          3   reasonably achievability.

          4              For one, because natural -- of natural

          5   background and uncontrollable sources.  The other thing

          6   that -- the reason why they are not sure is the

          7   investigations, is a lot of time they are very inconclusive.

          8   These charges are only controlled with the maximum extent

          9   practicable.  We've known that also with some structural

         10   treatment that we've done but also barely meet some of these

         11   N.E.L.s proposed.

         12              In addition, costs for monitoring investigating

         13   controlling and penalties are huge.  So -- but they are

         14   smarter ways.  And this presentation, hopefully, myself and

         15   my colleagues will show you that there are smarter ways.

         16              The N.E.L. standard is flawed and guarantees

         17   failure.  These are some of the constituents that we have to

         18   monitor for and on the first column, you see some of our

         19   current dry weather monitoring data.  And we have exceeded

         20   the proposed N.E.L., almost 97 percent of the time in some

         21   of them.

         22              But if you look at some of the Orange County coastal

         23   streams, while they are also -- their exceedances vary from

         24   30 to 90 percent of the time.  And even current reference

         25   areas exceed them about half of the time.  So these are some
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          1   pristine streams here.  And they exceed N.E.L.

          2              So all of these have uncontrollable natural

          3   source components.  But the soil is high in phosphorus.

          4   Sometimes, that's why it's given us high phosphorus.

          5   Nitrogen is abundant and geology indicating vegetation.  So

          6   we're all familiar with the bacteria problem.  We're doing

          7   kind of studies to show where the bacteria is coming from

          8   and sometimes we can't even pinpoint that.

          9              The investigation outcome A is futile.  Page 22

         10   C1A says determined that it is natural

         11   non-anthropogenically influenced in origin and conveyance.

         12   Well, that's impossible.  That sets us up for failure and

         13   unintended consequences such as mandatory minimum penalties

         14   and third-party lawsuits.

         15              We have chatted with the Regional Board Staff.

         16   They told us well, you may have an area that's natural.  But

         17   since you put a pipe under a bridge to (inaudible) the

         18   water, your focus it so it's not natural anymore.  Well, how

         19   can we meet both?  So it's either natural, but even when

         20   it's natural, we're told that if we improve and urbanize,

         21   now, it's not natural anymore.  Well, that's a problem for

         22   us.

         23                The concentration based limits it's flawed.

         24   You know, it doesn't take into consideration laws at all.

         25   So if a have a trickle coming from a pipe or if I have
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          1   hundreds of gallons per minute coming out of another pipe,

          2   they are treated the same.  And it doesn't give me the to

          3   prioritize flexibility where I can focus my attention on.

          4                So there is no also no recognition of frequency

          5   of exceedance.  There is no recognition of outfall of

          6   location or impact, where it's impacting.  There is no

          7   recognition of number of constituents that are exceeded, so

          8   once size does not fit all and no ability to prioritize

          9   whatsoever.

         10          MR. FOWLER:  Brad Fowler, City of Dana Point.

         11   Investigating dry weather exceedances is a daunting task.

         12   Here is a map of Dana Point showing our public storm inlets

         13   and outlet.  What this shows you is not only those, but the

         14   11,000 source parcels for even a small city that can be the

         15   source of dry weather flow.

         16              Next.  So if we extrapolate that onto the South

         17   County Region across the acreage, we find that now we're up

         18   over half a million potential sources or close to half a

         19   million potential sources for this dry weather flow.

         20   Therefore, such a multitude of sources of water that are for

         21   all intents and purposes dry weather flow as a non point

         22   source and can only be controlled by M.E.P.

         23              Next, now, this slide shows you in

         24   Dana Point -- is this the next slide or did we skip one?

         25                Okay, next.  While the concept of prioritizing
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          1   dry weather flow sounds simple and reasonable, the practical

          2   reality is different and here's an example of the challenges

          3   of pinpointing a non point dry weather source.  What you see

          4   here is a typical sub drain in the City of Dana Point.  It's

          5   about a thousand homes.  A freeway runs across it through

          6   here and there is three parks.  It's only one percent of the

          7   city.  But we have some dry weather flow as you see.

          8              Next.  So I sent a staff member out to look out

          9   over these sources and guess what we find?  We find that

         10   there is a multitude of variable and hidden sources.  For

         11   example, this first one here is an exempted natural water

         12   discharge from groundwater drainage of underground fence

         13   drains used to prevent landslides viewable only by camera

         14   because it's underground and an inside a pipe.  Here, we've

         15   got groundwater seepage coming out of the slope that comes

         16   into the catch or the -- and flows down the street here.

         17   Here we've got the ubiquitous curb cuts, are they ground

         18   water or over irrigation?  We have both.

         19                Here you got a place in town where you've got

         20   groundwater that's coming out of the street, coming down and

         21   into the catch basin.  Now, inside that catch basin, there

         22   is pipes coming in here, also.  And these pipe are,

         23   again, allowable from sources such as groundwater or perhaps

         24   from a landscaped area clear up the street or up the slope.

         25   But you can't see those when you are out there trying to
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          1   track down this problem.  And then, of course, we've got

          2   residential car washing, which is currently exempted that

          3   comes up periodically.

          4              Next, please.  Now, in this drainage area, I

          5   sent one of our staff members out, and over three days here,

          6   you can see, I said, go see what you can find for dry

          7   weather flow.  And the first one, you have got 19 places,

          8   the second one, nine, the next one, 11.  There is over 40

          9   locations out here, 30 of which are different locations.

         10   And guess what?  How do you pinpoint that source?  That's

         11   what is so difficult here in eliminating all sources that

         12   makes it unachievable.  Thank you.

         13          CHAIRMAN WRIGHT:  Thank you.

         14          MR. AMES:  Thank you.  I am Joe Ames from Mission

         15   Viejo.

         16              I am here to tell you that numeric effluent

         17   limits will cause monitoring expenses to increase

         18   dramatically.  Here's an example right here.  The current

         19   testing program calls for 420 dollars per site, give or

         20   take.  New testing program will cost over a thousand

         21   dollars.  That's and increase of 140 percent.  And that is

         22   not cost mutual.

         23              We have more things to test.  We have 16

         24   constituents for runoff from outfalls to inland and surface

         25   waters.  Five constituents for runoff from outfalls to urban
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          1   and from harbors to lagoons.  And three constituents for

          2   runoff and outfalls to service centers.  Next.  And that's

          3   not all the testing.

          4                Attachment E to the tentative order describes

          5   dry weather testing.  That talks about 38 constituents

          6   needed to be tested in N.E.L. outfalls.  And these extra 22

          7   tests are for informational purposes only and have nothing

          8   to do with assessing N.E.L. compliance.

          9              Next, please.  On top of that, N.E.L. dry

         10   weather testing period has been expanded in the tentative

         11   order to require doubling the amount of time for testing.

         12   So six months, it requires four months.  That's an increase

         13   of 50 percent in the time that we are monitoring outfalls.

         14              Next, please.  Where does this all lead to?  An

         15   increase of 260 percent for this one program alone to

         16   360,000 dollars per year and excludes investigative costs

         17   and the wet weather monitoring, which was just described

         18   here as an additional cost of 420,000 dollars, give or take

         19   in the first year.  And over 300,000 dollars in each

         20   subsequent year.  So my question is, where is the cost of

         21   benefit analysts as mentioned by Richard Montevideo?

         22                Next, please.  We are appealing to your good

         23   judgement to require cost effective monitoring in this

         24   permit, make extra informational testing optional, and to be

         25   confine testing to high recreational use periods consistent
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          1   with other regions by adopting the County errata sheet.

          2          CHAIRMAN WRIGHT:  Thank you.  Lisa Zawaski.

          3          MS. ZAWASKI:  I'm Lisa Zawaski.  I work for the City

          4   of Dana Point and I took the oath.  Investigations are cost

          5   prohibited at all sites.  I have two examples shown up here.

          6   One is the Aliso Creek outfall after four and-a-half years

          7   and 320,000, we still don't have all the answers.

          8              Another example is a metal study in

          9   San Juan Creek.  After a year and 30,000

         10   dollars, we were able to show that -- we concluded that high

         11   amount of metals were the result of natural -- natural

         12   archeology and uncontrollable source.  Change slide, please.

         13                N.E.L.s -- the N.E.L. program requires us to

         14   investigation each and every exceedance with no

         15   consideration for magnitude or priority.  With potentially

         16   480 outfalls and the average investigation cost of 175,000,

         17   this amounts to 84 million dollars.  Therefore, we recommend

         18   that the non-stormwater action levels as provided in the

         19   errata.  Next, please.

         20                Another new program element is the

         21   irrigation runoff prohibition staff indicates that they

         22   don't anticipate any extra costs and we disagree.  We

         23   use the word "reduced" here because in the real world, we

         24   would not be able to completely eliminate runoff from

         25   irrigation.  But we can and will control to the M.E.P., the
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          1   maximum extent practicable.

          2                There are various magnitudes of over irrigation

          3   that occur 24/7 at thousands of locations everyday.

          4   Additional staff serving as water cops, even during night

          5   hours will be needed.  This cost we estimate at 3 million

          6   dollars a year in our region.  To address the runoff issues

          7   that are identified, we know from state funded studies that

          8   we have tools, such as smart timers and irrigation retrofits

          9   that can significantly reduce the runoff, but these come in

         10   at costs that we estimate at 22 million dollars.

         11                Next slide.  After the monitoring

         12   costs and investigations costs in our best efforts to reduce

         13   runoffs, we will need to implement treatment B.M.P.s to

         14   attempt to meet the N.E.L.s.  Real world examples include

         15   the media filters and diversions that have been implemented

         16   at Baby Beach and the parking lot in Dana Point.

         17              Using an average cost of these projects at

         18   900,000 dollars each, if we had to treat all the outflows in

         19   our region, it could cost up to 432 -- 432 million dollars

         20   plus an extra 10 million dollars annually to maintain the

         21   systems.  As you can see, these potential costs to implement

         22   the N.E.L.s alone are staggering and would more than consume

         23   our availability of water quality funding.

         24          CHAIRMAN WRIGHT:  Nancy Palmer.  Welcome.

         25          MS. PALMER:  Thank you.  My name is Nancy Palmer,
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          1   City of Laguna Niguel.  I took the oath.  In the interest of

          2   time, I am not going to try to add up these numbers that you

          3   just had presented to you.

          4                Mainly, I have come to plead with you today

          5   about the single biggest wild card cost that cities are

          6   concerned about.  By allowing numeric effluent limits to

          7   define and end-of-pipe, under the law you are setting

          8   cities up for exposure to mandatory minimal penalties.  It's

          9   our understanding that under the State's water quality

         10   enforcement policy, mandatory penalties would be calculated

         11   at two dollars per gallon of discharge.  If numeric effluent

         12   limits had been in place 10 years ago when Cleanup and

         13   Abatement Order number 99211 for bacteria in the J03PO2

         14   outfall with issue to my city, Laguna Niguel the mandatory

         15   minimum penalty for that one outfall would haven been about

         16   260,000 dollars a day.

         17              That pipe is still not in strict compliance

         18   today despite our best efforts and over a million dollars of

         19   expenditure to get it there.  Pending your decision today,

         20   there are 480 outfalls potentially out of cost compliance

         21   tomorrow in South Orange County.  No city can afford to risk

         22   even one of those mandatory penalties which would rapidly

         23   devour our entire water quality program budgets and then

         24   chew into other essential city services, even in the best of

         25   economic years.
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          1                I know, you as the Board Members would

          2   fully intend to be fair and reasonable before wielding this

          3   for enforcement.  But by defining the numeric effluent

          4   limits in such a narrowly simplistic and perfectionist way,

          5   please realize that they could quickly become a sort of

          6   weapon of mass destruction in the hands of any individual

          7   inclined to file a third-party lawsuit.

          8                In case, you think I am kind of

          9   hyperventilating here, let me remind you that the threat of

         10   a third-party lawsuit against the Regional Board for failure

         11   to enforce its permit was a key factor in pushing the

         12   issuance of that Cleanup and Abatement Order ten years ago.

         13   I don't think any of us wants to take those risks.

         14              Today, you have the power and the opportunity

         15   to take a wiser course.  Instead of imposing numeric

         16   effluent limits that are not reasonably achievable, adopt

         17   numeric or narrative action levels for non-stormwater

         18   discharge in their place.  The County has already submitted

         19   proposed errata sheet that would enable you to do that

         20   today, if you chose.

         21                Non-stormwater action levels

         22   recognize that the real world is complex.  And our knowledge

         23   about it is imperfect.  They provide you and us the

         24   flexibility to exercise judgement, prioritize problems and

         25   focus resources where they can be effective if you make only
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          1   one change in the permit today, I ask you to please make it

          2   this one.  Thank you.

          3          CHAIRMAN WRIGHT:  Thank you, Ms. Skorpanich.

          4                Do you do have any summary for your group?

          5          MS. SKORPANICH:  We do have one final speaker.

          6          CHAIRMAN WRIGHT:  You do?  I must have missed that.

          7          MR. BONIGUT:  Mr. Chairman, I'm Tom Bonigut, with the

          8   City of San Clemente.  I will be brief.

          9          CHAIRMAN WRIGHT:  We didn't have you as part of the

         10   organized presentation.  But go ahead.  And your time is

         11   just about up.

         12          MR. BONIGUT:  Then, I'm just going to do

         13   cleanup and suggest some fixes to some issues and then

         14   hopefully we can move on.

         15                Regarding irrigation runoff, you've heard a lot

         16   about it, but I think there is common ground that we can

         17   move on from.  Your Board staff has already indicated orally

         18   in writing in this fact sheet that their preferred approach

         19   for compliance is coordination with water agencies and we

         20   absolutely agree.

         21                So really we're just asking you, why can't we

         22   just have the permit say that?  The errata sheet that the

         23   County provided has a proposed text.  It's one sentence that

         24   I will read.  And we're proposing that if you leave the

         25   irrigation exemptions in there as they are now and simply
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          1   add a new provision, B5, that would say, "Each co-permittee

          2   shall coordinate with the water purveyors or purveyor within

          3   its jurisdiction to develop and implement a work plan that

          4   results in a coordinated water conservation in landscape

          5   irrigation runoff reduction program to prevent landscape

          6   irrigation runoff and minimize the conveyance of pollutants

          7   to the MS4.  If we do that, we could move on.  It really

          8   meets what your Board Staff have told us.

          9              Secondly, regarding the retrofitting, this is

         10   an even easier fix that we could live with and move on.  If

         11   we could change the two mentions of co-permittees to

         12   permittees, that basically gives us the flexibility to pool

         13   our resources and look at a retrofitting program for

         14   existing development on a regional watershed basis.  I think

         15   that will be a much more cost-effective approach.

         16              And the County, again, has suggested the strike

         17   out really simple -- it has absolutely no change in the

         18   meaning or in the intent of what the Board Staff wants.

         19   And, finally the, on the BMP maintenance tracking

         20   requirement, we respectfully suggest that we implement this

         21   change on a go forward basis instead of retroactive to 2001.

         22              It's one matter to go forward and implement all

         23   that new data collection and inspection requirement.  It's

         24   entirely another matter to go back some eight years and go

         25   through all that data.
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          1              More importantly, I think, it's unnecessary

          2   because in our current permit, we've already implemented or

          3   verified implementation of water quality management plans.

          4   And those plans include language that require the property

          5   owners, the responsible parties just to provide proper

          6   operation and maintenance of all B.M.P.s identified therein.

          7   And we've reported that in our annual reports.

          8              So, again, I don't see the value in going back,

          9   but we could live with going forward and adding that in and

         10   incorporate that and plan for that.  So you know -- I

         11   respectfully request that you make those changes and then we

         12   can forget about issues and move on.  Thank you.

         13          CHAIRMAN WRIGHT:  Ms. Skorpanich?

         14          MS. SKORPANICH:  Thank you.  Mr. Chairman.

         15          CHAIRMAN WRIGHT:  Hold on.

         16          UNIDENTIFIED SPEAKER:  Did the last speaker take the

         17   oath.

         18          MR. BONIGUT:  I did take the oath.

         19          CHAIRMAN WRIGHT:  Thank you.

         20          MS. SKORPANICH:  Mr. Chairman, I appreciate your

         21   offer to make rap-up comments, but if I might reserve a

         22   minute when all the other testimony has been received.

         23   I'd appreciate that.

         24          CHAIRMAN WRIGHT:  Okay.  Andre Monette.

         25          MR. MONETTE:  Good evening, Chair Wright, members of
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          1   the Board.  My name is Andre Monette on behalf of Cities of

          2   Lake Forest and Aliso Viejo.  And I will keep this brief in

          3   the interest of time.

          4              If you won't hold this against me, though, that

          5   I would like to take one moment to thank Mr. Robertus for

          6   his service of the Board.  I understand this is his last

          7   meeting and my last opportunity to address him as executive

          8   officer.  Almost two decades of service is very admirable

          9   and so thank you.

         10              And disregard that as far as my comments that

         11   go here.  And really, I just want to make two points.  A lot

         12   has been made of the distinction between dry weather and wet

         13   weather flows.  And we fully support the County's comments

         14   to that end and the city of Dana Point's comments to that

         15   end.  I think what needs to be brought up is the issue of

         16   what the MEP standard is, maximum extent practicable was

         17   implemented by Congress in 1987 when they we're revamping

         18   the Clean Water Act.  And it was the only standard that was

         19   applied to municipal discharges.

         20              It's -- it's -- all of the regulations, case

         21   law reflects that it's a lower standard, then technological

         22   standard that's applied to traditional dischargers.  And the

         23   real reason for that is the issue of control over what comes

         24   into and out of your system.  If you are a private property

         25   owner, you clearly have the ability to regulate what goes on
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          1   in your property and what comes in your property in a lot

          2   more succinct way than you do if you were a public entity.

          3   And I think that should be reflected in the permit.  And it

          4   is reflected in the MS4 for the most part.

          5              When you start changing that standard, as

          6   that's being done with the numeric effluent limits in this

          7   permit, it really eviscerates -- you know, the language of

          8   the Clean Water Act but as well as the intent of Congress.

          9   And for that reason, it's our position that the numeric

         10   effluent limits should be removed and any references to this

         11   distinction between the non-stormwater and stormwater should

         12   removed.  Again, because everything that comes out the pipes

         13   is subject in that M.E.P. discharge.

         14              The second comment that I have is on the issue

         15   of consistency, we represent Lake Forest and Aliso Viejo.

         16   Lake Forest is one of those agencies that slipped

         17   jurisdictionally.  The jurisdictional line between the

         18   Santa Ana Regional Board and the San Diego Regional Board is

         19   roughly through the middle of Lake Forest.  So when you are

         20   looking at really those four issues that Ben had up on his

         21   presentation, are pretty important.  When we are looking at

         22   irrigation, retrofit requirements, stormwater action levels

         23   and numeric effluent limits, considerably there is some

         24   property owner in there who half of his lawn is going to be

         25   subject to the over irrigation requirements and the other
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          1   half isn't.

          2                There has been some efforts to make things

          3   jurisdictionally consistent.  But in light of my first

          4   comment on the M.E.P. standard, I think what's important and

          5   what I would ask the Board to do is to look at those areas

          6   where they are inconsistent and what are we getting out of

          7   that.  With numeric effluent limits, are you getting a

          8   pragmatic approach, an approach that benefits water quality

          9   at the same time as getting people there or are you getting

         10   an approach that is punitive and exposes everybody to

         11   liability without necessarily benefiting water quality.

         12              So I think we should look at how -- I would

         13   request that the Board looks at those issues.  And that's

         14   all I have.  So, thank you for your time.

         15          CHAIRMAN WRIGHT:  Thank you.  I have four speakers.

         16   I think, we will finish off the Orange County Group.

         17   Colin Kelly, Claudio Padres, Vaikko Allen and Mark Corey.

         18   So if you could come up in that order.

         19              Colin Kelly.  Actually you're not part of --

         20          MR. KELLY:  I'm an environmental group.

         21          CHAIRMAN WRIGHT:  So we will hold off on you.

         22   Claudio Padres.

         23          MR. PADRES:  Also not with an Orange County

         24   Permittee.

         25          CHAIRMAN WRIGHT:  Yeah, but you're with --
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          1          MR. PADRES:  I'm with Riverside County --

          2          CHAIRMAN WRIGHT:  I understand that.  You are part of

          3   Riverside County Flood control.

          4          MR. PADRES:  Would you like, me to hold off?

          5          CHAIRMAN WRIGHT:  Yes, I guess.  Regulatory manager

          6   contact.

          7          MR. ALLEN:  I'm also not with the County.

          8          CHAIRMAN WRIGHT:  How about Mark Corey?

          9          MR. GREY:  I think it's Mark Grey.  And I'm not with

         10   the County, either.

         11          CHAIRMAN WRIGHT:  Oh, it's Grey.  Excuse me.

         12              Okay, do you want to -- Ms. Skorpanich, why

         13   don't you rap up now.  Because we have a bunch of other

         14   speaker slips that -- I don't think are part -- any of your

         15   group.

         16          MS. SKORPANICH:  Whatever is the pleasure of the

         17   Board.  I want to thank you for listening very carefully.  I

         18   hope that you -- we were able to convey to you how important

         19   these issues are and how earnestly we do really want to try

         20   to protect resources and our water resources and put our

         21   financial resources to the most effective way that we can

         22   get that job done.

         23                I did want to comment on something that was in

         24   staff's presentation that the first three permit terms that

         25   we've had or really been characterized by activities by the
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          1   permittees.  And it's only going forward that we are going

          2   to effect any pollutant reduction.  And I would argue that

          3   we have been affecting pollutant reduction for a number of

          4   years through our programs and very effectively doing so.

          5              And, in fact, in our annual report every year

          6   we characterize in each one of those sections of our

          7   compliance activity reporting those which get at

          8   changing behavior, those which get at reducing at loads of

          9   pollutants and those that work at restoring those beneficial

         10   uses.  So I would like to ad that to the record as well.

         11              We have offered this set of fixes, if you will,

         12   this errata sheet, in an effort to come up with a compromise

         13   solution to a number of areas that we find just would not be

         14   effective in us being able to reduce pollutants and protect

         15   our waterways.

         16              And so we hope you take that into consideration

         17   and it really is offered in this period of wanting to get

         18   the job done in the most effective way possible.

         19          CHAIRMAN WRIGHT:  Thank you very much.  At this time,

         20   I think, we need to hear from E.P.A.  Is the E.P.A.

         21   representative here?

         22          MR. KEMMER:  Good evening, Chairman Wright and Board

         23   Members.  My name is John Kemmer and I am have

         24   taken the oath earlier this afternoon.

         25              I am an associate director of the water
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          1   division in E.P.A. Region 9.  As you may know, our Region 9

          2   covers the State of California, Arizona, Nevada and Hawaii

          3   and the Pacific Island territories.  And I am here today to

          4   express E.P.A.'s strong support of the adoption of this

          5   permit today.

          6              First, I would like to start off with some

          7   little background with our involvement in stormwater.  Over

          8   the past few years, we've been actively working with

          9   Regional Boards across the State of California on the

         10   renewal of municipal stormwater permits.  We decided to get

         11   into these permits -- involved in these permits for a number

         12   of reasons.

         13              First of all my, monitoring data has shown that

         14   municipal stormwater is a major cause of water quality

         15   impairments in coastal areas.  Especially, here in Southern

         16   California.  Also, we've been seeing over the past few

         17   years, as you are well aware of, many Regional Boards are

         18   working concurrently on renewing MS4 permits and as been

         19   alluded to earlier -- we did some convening of all the

         20   boards together to foster some communications across the

         21   regions on how the challenging issues of these MS4 permits

         22   would be addressed.

         23              And the area -- the reason we have probably --

         24   I would say is probably most -- probably most informative

         25   for us for our involvement in these permits is the fact that
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          1   we've been doing a number of audits of MS4 programs over the

          2   past seven or eight years.  We've audited about 55 different

          3   programs across our region.  And there are exercises where

          4   we go out with the permittees, with the state folks and look

          5   at how the programs are working and from both the compliance

          6   standpoint, determining whether the permits are being

          7   complied with and how effective the permit terms are.

          8              And our conclusions, based on these audits,

          9   have been pretty overwhelming that there is significantly

         10   need for improvement in the MS4 permits, really, across our

         11   region.  And actually, I have been finding in talking to my

         12   counterparts across the country -- across the country.  And

         13   one of the key findings has been that we believe that the

         14   permit needs to be improved to include clear, measurable

         15   enforceable provisions if we're going to really improve

         16   water quality that's being effected now by municipal

         17   stormwater.

         18              Back in February of 2008, which was the last

         19   time you had an adoption hearing on this permit, we came in

         20   and actually expressed -- we were not supportive of the

         21   permit before you that day, we expressed concerns of it

         22   about the permit primarily because we felt that it did not

         23   include clear and measurable and enforceable requirements

         24   for the implementation of low impact development of new and

         25   redevelopment projects.
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          1              Since last February, we have been working very

          2   closely with your staff and have been extremely impressed

          3   with the improvements that have been made to the permit.

          4   We appreciate that the preparation of these permits is

          5   extremely resource intensive for your office and for the

          6   permittees, I recognize, also.  And there has -- as a result

          7   of your staff's work on this permit, we believe that the

          8   permit being proposed for adoption today is among of the

          9   best of the renewed permits across the State of California

         10   and there are several specific aspects that I want to

         11   highlight and commend in the permit.

         12              First are the low-impact development

         13   provisions.  And these really are clear, measurable and

         14   enforceful requirements consistent with the basic approach

         15   that are taken by the Santa Ana board for the northern

         16   portion of Orange County.  I would disagree with the

         17   comments earlier from the county that the inclusion of the

         18   -- without runoff clause makes it somehow different.

         19              Both permits require the use of these LID to

         20   retain a specified volume of stormwater, the volume is the

         21   same in both permits based on the definition of the capture

         22   volume.  And we really see this as consistent with both the

         23   Orange County permit and other permits that are being

         24   adopted around the State.

         25              And I really believe that these provisions
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          1   provide a valuable framework for reducing pollution at the

          2   source and ensuring -- in order to protect water quality.

          3   You've heard a lot of other benefits about L.I.D. for

          4   groundwater conservation.  And reducing our reliance on

          5   importing water from Northern California.  I guess I can't

          6   really over emphasize the importance of incorporating these

          7   L.I.D. provisions in the permit.  I also think it contains a

          8   really creative and reasonable approach for beginning to

          9   evaluate how L.I.D. can be promoted via retrofitting of

         10   existing developments.

         11              Ultimately, these retrofits, where they're

         12   feasible and practicable will likely be necessary if we were

         13   going to restore water quality impacted by municipal

         14   stormwater.  I guess the big issue on this permit is the

         15   inclusion of these numeric effluent limits for

         16   non-stormwater discharge.  And was stated earlier, we are in

         17   support of the language in the permit for these numeric

         18   effluent limits.  The limits are consistent with the

         19   Clean Water Acts requirement that municipal stormwater

         20   permits effectively prohibit non-stormwater discharges.

         21              I think I heard one of the speakers say that

         22   the M.E.P. standard applies throughout.  I would disagree

         23   that such the provision on prohibiting non-stormwater

         24   discharges is in a separate section of the Clean Water Act.

         25   I agree with your counsel's analysis, recent analysis that
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          1   laid out the legal authority for regulating non-stormwater

          2   discharges.

          3              And in your counsel's report, there is a

          4   reference to the recent California State Board conclusions

          5   about the L.A. County MS4 permit.  As you may know, and

          6   there is reference in the County's presentation also that

          7   recently there was a challenge to the inclusion of numeric

          8   limits for non-stormwater discharges in that L.A. permit.

          9   We followed this petition closely.  And in a June 3rd letter

         10   from the my boss, Alexis Strauss, we supported the inclusion

         11   of the numeric limits and the L.A. County Permit.

         12              And, specifically, in the letter from Alexis,

         13   the point she made was that the reason we supported them --

         14   is because these discharges are subject to the prohibition

         15   of non-stormwater discharges to the MS4.  So I think that if

         16   you want to get into that issue a little bit more you ought

         17   to talk to Catherine Hagen.  I think her analysis on this is

         18   on the mark.

         19              We strongly agree with the State Board's August

         20   4th conclusions in this matter in which the state board

         21   agreed that the inclusion of numeric limits for dry weather

         22   discharges in the L.A. County MS4 permit was appropriate.

         23   Moving on, we also support the permit to set the stormwater

         24   action levels.  I didn't hear much about that.  But I think

         25   that's really a great step forward.  It's a reasonable way
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          1   to determine the effectiveness of stormwater controls and to

          2   get a necessary better understanding of stormwater

          3   dischargers and support the -- I think, your staff -- the

          4   direction your staff are headed to, to achieve measurable

          5   results.

          6              And, finally, I just want to mention that we

          7   believe the permit's incorporation of the recently T.M.D.L.

          8   that the E.P.A. recently approved for the Baby Beach and

          9   Dana Point Harbor is consistent with E.P.A.'s policies and

         10   the Clean Water Act.  And this approach is also consistent

         11   with what was done for addressing municipal waste load

         12   allocations and Santa Ana Regional Board's Orange County

         13   Permit.

         14              So, I am going to conclude there and I urge you

         15   to take a big step forward today in the protection of water

         16   quality in the San Diego Region by adopting this permit and

         17   thanks for giving me the chance to speak.

         18          CHAIRMAN WRIGHT:  Thank you very much.

         19   Gabriel Solmer just indicated that she wishes to register

         20   her support, but does not need to speak.  Thank you, Gabe.

         21   Penny Elia followed by Jack Eidt, E-i-d-t.

         22          MS. ELIA:  Good evening.  And I took the

         23   oath.  I'm Penny Elia and I'm with the Sierra Club.  Here

         24   today, to once again, strongly support the adoption of a

         25   generally effective MS4 permit that focuses on environmental
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          1   outcomes and not claim financial crisis by the

          2   co-permittees.  The EPA couldn't have said it better for us.

          3   We are talking about the destruction of irreplaceable

          4   coastal wetlands and ocean resources due to an inadequate

          5   MS4 permit.  Now, that's a real crisis.

          6                Arguments to perpetuate and allow ongoing water

          7   pollution are no longer acceptable.  In compliance

          8   with your request, I will not repeat what I have been saying

          9   for over three-and-a-half years.

         10                Water quality laws and regulations are not

         11   intended to be implemented for the convenience of

         12   co-permittees, inland water districts and their partners

         13   among the residential and development and building

         14   industries.  Dry weather MS4 discharges are directly

         15   attributable to the collective practices of these entities

         16   and constitute an industrial waste water by product known

         17   money point sources.

         18                Removing harmful dry weather urban runoff water

         19   quality constituents and elevated flows is possible through

         20   your aggressive leadership.  Please listen to the EPA, and

         21   adopt this permit today.  And the reason that I passed those

         22   around -- do any of you gentlemen know what those are?

         23                Those are out of the large street sweepers that

         24   goes through the streets that make up the big brushes.

         25   That's from last Thursday -- one street sweep, my block,
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          1   that's what we're doing as far as water quality and cleaning

          2   up my street in my city.  Thank you.

          3          CHAIRMAN WRIGHT:  Thank you.  Mr. Eidt, followed by

          4   Cindalee Penney-Hall.

          5          MR. EIDT:  Hi, good afternoon, my name is Jack Eidt

          6   with Wild Heritage Planners.  And I have taken the oath.  I

          7   want to thank you for having this hearing and pushing

          8   forward with these requirements.  I think they're most

          9   necessary.  They are obviously necessary because we have

         10   seen major development as has been shown by the cities that

         11   have gotten up and made statements that we have a real

         12   problem and this is a way to address that problem.  With

         13   regard to non-storm numeric effluent limitation, basically,

         14   it's an issue endemic to the Mediterranean climate,

         15   urbanized with tropical landscaping.

         16                So it's not something that's maybe addressed in

         17   the Clean Water Act, but has been stated.  It is necessarily

         18   in keeping with the spirit of compliance with the Clean

         19   Water Act and it's necessary.  These dry weather flows are

         20   not something you have in Massachusetts or Alabama.  It's a

         21   serious problem that we have here and it needs to be taken

         22   care of.  And I appreciate that this is an excellent,

         23   positive step forward to deal with that.

         24                So, also with regard to low-impact development,

         25   I think it's it's audible that this is involved here.  This
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          1   is the way that we can prohibit this from continuing to be a

          2   problem in future generations by dealing with the water at

          3   the source of its -- you know, where it's causing the

          4   problem.  That's really what's necessary.  How we got all

          5   this development approved, we could ask the County and the

          6   cities.  And with regard to the economic impact, what is the

          7   impact to all of us having -- of having a severely degraded

          8   ocean as well as environmentally sensitive habitats.  There

          9   is money to be saved by preserving that water, recycling

         10   that water.  There is a number of ways to reduce that.  And

         11   by educating people, and getting them on board about making

         12   their world a much better place, I think this is -- this is

         13   a really excellent step and I fully support it.  Thank you

         14   very much.

         15          CHAIRMAN WRIGHT:  I should have asked you if you had

         16   taken the oath?

         17          MR. EIDT:  I did state that I did.

         18          CHAIRMAN WRIGHT:  I couldn't remember.  My brain is

         19   turning to mush here.  Cindalee Penney-Hall, followed by

         20   Lisa Marks.

         21          MS. HALL:  I've taken the oath.  My name is Cindalee

         22   Penney-Hall.  I've heard the previous speakers from the city

         23   and county bureaucracy speak.  And I am a tax payer.  I

         24   share their concerns about money.  But I also get thirsty

         25   once in a while and you can't drink money.  With that said,
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          1   I am here with the fervent hope that with this permit in

          2   place, the chronic illegal discharges from the MS4 storm

          3   drains will finally be abated.

          4                For too long, we have suffered the hazardous

          5   effects of the runoff flowing into our creek and ocean.  For

          6   too long, this pollution has been allowed to affect human

          7   health, aquatic organisms and the beneficial uses of our

          8   receiving waters.

          9                The now seriously impaired Aliso Creek

         10   watershed is the result of allowing the co-permittees to put

         11   off enforcement because they didn't want to pay the price

         12   for the impacts they created.  That left us, residents and

         13   citizens, to pay that price.  And we have paid dearly

         14   through the years as we watched, what was once a clean and

         15   vibrant watershed go into decline.

         16                There is a saying that goes, there are those

         17   that know the price of everything and the value of nothing.

         18   It is time that value -- it is time the value of this

         19   watershed is remanded in full.  Please adopt this

         20   MS4 permit as is.  Thank you.

         21          CHAIRMAN WRIGHT:  Thank you.  Lisa Marks, followed by

         22   Barbara Metzger.

         23          MS. MARKS:  Hi.  My name is Lisa Marks and I have

         24   taken the oath.  I am a resident of Laguna Beach and I am

         25   director of the South Laguna Civic Association.  I am here

Page 101

0006227



b3327wqsd-final - 111809
                                                                      102

          1   to strongly support the new permit and commend the efforts

          2   of the staff and the Board toward this.  And I live adjacent

          3   to the Aliso Creek watershed and I observed the surreal

          4   levels of dry weather flow that come down the creek

          5   everyday.

          6              I completely commend the effort to -- to deter

          7   dry weather flows and think that's essential to the

          8   preservation of the oceans and the creek.  I also strongly

          9   support the retrofit of our already very urbanized watershed

         10   and as that redevelopment occurs, there is so much we can do

         11   with landscape and stormwater.  So I totally support those

         12   efforts.

         13              And lastly, the pollutants flowing into the

         14   ocean include so much more than bacteria, so I commend your

         15   efforts to control those pollutants.  Thank you very much.

         16          CHAIRMAN WRIGHT:  Thank you very much.  Barbara

         17   Metzger, followed by Charlotte Masarik.

         18          MS. METZGER:  I'm Barbara Metzger; I have taken the

         19   oath.  At the first of the these hearings that I attended,

         20   the EPA representative reminded us all that 20 years of

         21   regulation has not improved the quality of the water in

         22   Aliso Creek.  So if the new regulations are more rigorous

         23   than the old ones, there is a good reason for it.  I think

         24   the public wants clean water, a clean ocean to swim in, and

         25   a healthy ocean for marine life.
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          1                Living on the coast, as we do, residents of

          2   Laguna have always been concerned about water quality.  But

          3   a couple of hefty fines from this Board seems to have

          4   focused our collective attention on doing something about it

          5   seriously.  We've made a lot of changes.  And we have hired

          6   specialists to work on water quality full time and as a

          7   result, our record is much cleaner than what it used to be.

          8   I anticipate that the new MS4 regulations prohibiting the

          9   discharge of excess irrigation water will have a similar

         10   effect on the County and the cities upstream.  I hope that

         11   you will adopt them today.

         12          CHAIRMAN WRIGHT:  Thank you.  Charlotte Masarik,

         13   followed by Noah Garrison.

         14          MS. MASARIK:  Good afternoon, Board members.  I have

         15   taken the oath.  Charlotte Masarik, resident of Laguna

         16   Beach.  I am in support of the adoption of this MS4

         17   permit.  My husband and I are big supporters of our

         18   bluebelt.  We strongly believe in preserving ocean water

         19   resources and in preventing the ocean pollution.  We cannot

         20   expect our ocean to continue to take this kind of toxic

         21   urban runoff abuse and be able to survive.  But I can expect

         22   you to protect our ocean and marine resources and that's why

         23   I am here.

         24                It is inexcusable that we continue to pollute

         25   Aliso Creek and our ocean, especially when we know the
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          1   public is universally in support of eliminating urban runoff

          2   from our coastal waters.  The ocean belongs to us all and

          3   the few co-permittees, including the County, should not be

          4   allowed to continue to pollute.  It's a question of

          5   priority, not budget constraints.  And we can find the funds

          6   if we want to and we can change our ways if we want to have

          7   a healthy Aliso Creek and healthy receiving coastal waters

          8   in South Laguna.

          9                Finally, after all this time, I have to believe

         10   that this permit is water tight.  Despite all of that we've

         11   heard and in making your decision today, we hope that you

         12   will not be pressured by any legal action that these cities

         13   and the County may or may not take.  Please adopt and

         14   enforce this MS4 permit.  It's as simple as that.  Thank

         15   you.

         16          CHAIRMAN WRIGHT:  Thank you.  Noah Garrison,

         17   followed by Colin Kelly.

         18          MS. HAGEN:  Excuse me, Mr. Chair -- this is

         19   Catherine.  I had intended when I prepared the Chair

         20   statement, Noah Garrison had requested 10 to 15 fifteen

         21   minutes and I was considering N.R.D.C. environmental group.

         22   So hopefully, if he needs that time --

         23          CHAIRMAN WRIGHT:  I understand that.  But he's asking

         24   for eight minutes here.  And I am --

         25          MR. GARRISON:  I think given the late hour of the
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          1   day, I will try not --

          2          CHAIRMAN WRIGHT:  I would greatly appreciate it.

          3          MR. GARRISON:  I actually had a PowerPoint

          4   presentation and given again the late hour and people's eye

          5   strain, I will refrain from using at this point just to say

          6   that there is suggestive language in it, and should the

          7   Board wish to look at it.

          8              My name is Noah Garrison.  I'm with the Natural

          9   Resources Defense Counsel.  I have taken the oath today.  I

         10   do want to start by thanking the Board staff who I think

         11   throughout this process have been extremely gracious in

         12   their willingness to engage with all the stakeholders and to

         13   open a dialogue during the drafting in process.  It's been

         14   greatly appreciated.

         15              At the start, there has been a lot of

         16   discussion today about the different standards under which

         17   the permit is viewed by the Clean Water Act.  And I think

         18   it's important to remember that a fundamental goal and

         19   actually a requirement for all permits is that they be

         20   certified to prevent violations of water quality standards.

         21   And that's what this permit does.

         22                Addressing many other comments that have been

         23   made so far, I would like start with the prohibition against

         24   lawn irrigation and it simply state that while the

         25   co-permittees or cities may feel that there are other
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          1   approaches that would be easier or more practical,

          2   potentially, for them to implement, the Clean Water Act

          3   specifically requires that this -- this particular form of

          4   discharge be prohibited if it is found to be a source of

          5   pollutants to the MS4 system or to waters in the Unites

          6   States.

          7              There is no discretion under the act to allow

          8   for a more flexible approach.  The approach they are seeking

          9   in the permit which is to remove this exemption for lawn

         10   irrigation is appropriate and in fact required by the Clean

         11   Water Act.  Following from that and related to the

         12   non-stormwater discharges, the N.E.L.s are also an

         13   appropriate means of enforcing the Clean Water Act.

         14              While the permittees may say that the only

         15   means of enforcing any kind of discharge in the MS4 system

         16   is the M.E.P. standard, this ignores the fact that the Clean

         17   Water Act requires that non-stormwater discharges must be

         18   effectively prohibited from entering the MS4 system.  The

         19   N.E.L. is simply an allowance.  It is a means of assessing

         20   whether that is occurring.  But the only other alternative

         21   for this permit would be to flat out prohibit all

         22   non-stormwater discharges from reaching the MS4 system.

         23                The N.E.L. simply provides a means of assessing

         24   whether or not that is a occurring.  It is required under a

         25   Clean Water Act, it is not a permissible feature of the
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          1   permit.  Following from that, we would like to talk about

          2   two points in the permit that are both related to

          3   biofiltration.  Those are the only points that we feel

          4   should be amended in the permit at this point.

          5                And specifically, biofiltration a means of

          6   implying with the L.I.D. features of the permit.  It's

          7   something we do not feel is appropriate.  Biofiltration is a

          8   practice that we do not outright oppose.  We feel that in

          9   many instances, it would be preferable to use biofiltration

         10   as opposed to conventional controls for the controlling of

         11   discharges.

         12                However, biofiltration, almost by definition,

         13   cannot be as effective at preventing the discharge of

         14   pollutants, the MS4 system as onsite retention.  With onsite

         15   retention, you are preventing all water, and as a result,

         16   all pollutants in that water from mobilizing and leaving the

         17   site in the first place.  Biofiltration will allow some

         18   quantum of water to leave a site, under the MS4 system and

         19   it will take some quantum of pollutants.

         20                By definition, it is not as protective as 

         21   water quality and to allow it to substitute for the onsite

         22   retention features does not meet the M.E.P. standard as a

         23   result.  Our suggestion would be that anywhere that the

         24   permit does allow in cases infeasibility to use

         25   biofiltration in place of an onsite retention that it should
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          1   also trigger the offsite waiver provisions that the

          2   permittees should be required to whatever volume is treated

          3   through biofiltration, they should also have to treat

          4   offsite using the L.I.D. waiver provision.

          5                Added to this, we also do not see any reason

          6   why as the permit is currently set up, a permittee or

          7   developer should have to find that biofiltration is

          8   infeasible in order to participate in the L.I.D. waiver

          9   program.  As the L.I.D. provisions are currently set up,

         10   there is a tiered approach to addressing stormwater

         11   discharges.  The first is to retain water onsite.  If that

         12   is found to be infeasible, the permittee or developer may

         13   then use biofiltration.  And only when that is found to be

         14   infeasible, can they participate in the L.I.D. waiver

         15   program.

         16                We feel that as soon as onsite retention has

         17   been demonstrated and is to be infeasible, the permittee or

         18   developer should be allowed to participate in the waiver

         19   program.  They should not have go through the interim step

         20   of finding that biofiltration itself isn't feasible.

         21                I also want to echo the comments of

         22   Mr. Kemmerer to state that the permit is an appropriate and,

         23   in fact, strongly supported means of addressing stormwater

         24   pollution.  And that the requirements -- the N.E.L.s, the

         25   onsite retention requirements that provide specific
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          1   enforceable and quantifiable limits are both necessary and

          2   at this point required under the Clean Water Act.

          3              They are being adopted in permits throughout

          4   California, and in fact, across the country.  These are now

          5   the M.E.P. standard and they should be adopted by this Board

          6   and we fully support adoption with the amendments that we've

          7   proposed.  Thank you for your time.

          8          CHAIRMAN WRIGHT:  Thank you.  Colin Kelly, followed

          9   by Claudio Padres.

         10          MR. KELLY:  Good evening.  I did take the oath.

         11                Inasmuch as we support the L.I.D. principles

         12   into the South Orange County MS4 permit, we're also

         13   dedicated towards the adoption of a permit which accurately

         14   reflects the various L.I.D. best management practices in a

         15   way which maximizes their utilities.

         16                And, frankly, in today's meeting, the most

         17   difficult thing for me to do as a representative of

         18   Coastkeeper is pick whether we were going to pick the red or

         19   the green card.  And, generally, we support the adoption of

         20   this program similar to N.R.D.C. with some minor adjustments

         21   to it.

         22                But in general, we support more than 95 percent

         23   of this program, of this MS4 plan.  Chief among our concerns

         24   is the permit's pervasive reliance on biofiltration without

         25   including a workable definition of the term or providing
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          1   verifiable standards for which biofiltration B.M.P.s must

          2   satisfy.

          3                Rather, the MS4 permit provides clarity, the

          4   permit instead re-enforces ambiguity by providing a

          5   potentially unworkable vague term which does not guarantee

          6   onsite retention.  If biofiltration is adopted, which we are

          7   not opposed to, then there should be additional guidance on

          8   the Regional Board's definition.

          9                Additionally, the Regional Board should ensure

         10   proper oversite of any proposed biofiltration device to

         11   guarantee that it is properly sized and designed.

         12   Coastkeeper agrees with the Regional Board that structured,

         13   proprietary and/or engineered biofiltration devices should

         14   be permitted where appropriate.  However, the Board should

         15   hold those biofiltration devices to equivalent water quality

         16   standards and require proper monitoring to prove their

         17   initial and continued effectiveness as pollution control

         18   devices.

         19                Finally, Coastkeeper encourages the Regional

         20   Board to view utilization of biofiltration as a trigger for

         21   L.I.D. offset programs similar to the N.R.D.C. That's the

         22   conclusion of our comments.

         23          CHAIRMAN WRIGHT:  Thank you.  Claudio Padres followed

         24   by Vaikko Allen, and then Mark Corey.

         25        MR. PADRES:  Hi.  My name is Claudio Padres and I am
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          1   from Riverside County Flood Control and I have taken the

          2   oath.  I would like to thank you for the opportunity to

          3   speak in front of you today.  I want to express that the

          4   district generally supports the positions of Orange County

          5   and the permittees.  Especially on two major items.  One is

          6   the consistency issue and the other is on the N.E.L.s issue.

          7                Now, as you may be aware, the district and many

          8   of the permittees within Riverside County are confronted

          9   with some of the same issues of being split between Regional

         10   Board boundaries.  And that creates a big consistency issue.

         11   So that's something that we really support their position

         12   on.

         13                What I would like to move onto, though, is

         14   providing a little bit more context at a little bit higher

         15   level and getting into the details of the N.E.L. issue.

         16   Over the past 20 years, roughly, MS4 programs have used

         17   ordinances and enforcements for dealing with the effective

         18   prohibition for illegal discharges.  And this is for good

         19   reason, because this was the system that was originally

         20   described in the federal regulations.  This permit is

         21   completely and uniquely, among other permits, changing this

         22   approach by requiring permittees to comply with strict

         23   numeric effluent limits.

         24                And although the Board may have the discretion

         25   to do this, the district strongly believes that this is not
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          1   appropriate within the MS4 permit.  And I will speak a

          2   little bit more about this.  N.E.L.s have been typically

          3   applied in an environment or to an entity that is generating

          4   of processing pollutants such as an industrial

          5   plant owner.  Through their N.P.D.S. permit, they would be

          6   required to control their pollutants such that their

          7   discharges meet numeric effluent limits.

          8                Now, in contrast with MS4 permittees and in

          9   disagreement with some of the comments that we've heard, one

         10   example, but not the only one was Sierra Club, the

         11   permittees are not the ones generating these pollutants and

         12   discharges.  The public is.  And while the permittees, with

         13   the consent of the public, can regulate the public, they

         14   cannot their actions.  The people have free will.  Even to

         15   the extent, unfortunately, sometimes they are breaking the

         16   law, they do have that free will.

         17                And I would like to think of N.E.L.s kind of

         18   like freeway speed limits.  The state can set a speed limit

         19   and the local law enforcement agencies can require

         20   compliance with their speed limits, but they cannot outright

         21   prevent somebody from speeding.  And if somebody does speed,

         22   you don't go back and penalize the local law enforcement

         23   agency, especially when they have been taking the

         24   appropriate steps to make sure that people are able to

         25   comply with this.
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          1                But this is exactly what N.E.L.s are going to

          2   be doing to MS4 permittees.  They will directly penalize the

          3   permittee, although, they have limited ability to control

          4   the activities that are causing these discharges.  And this

          5   is why the federal regulations contemplated that the M.E.P.

          6   style approach that's based on ordinances enforcement to

          7   address these kind of discharges.

          8                Because they have realized -- and I am sure you

          9   are aware that success is dependent upon and inexorably tied

         10   to the values and behaviors of society as a whole.  And

         11   since the permittees cannot control society, it doesn't make

         12   sense to regulate them as if they can, and then penalize

         13   them when they can't.  I heard a beeping.  So I know my time

         14   is up.  I will wrap up just with a conclusion that, we

         15   again, appreciate the opportunity to speak in front of you

         16   today.  And we strongly feel that the N.E.L.s are not

         17   appropriate for this environment and support the Orange

         18   County's proposed provisions to the permit.

         19          CHAIRMAN WRIGHT:  Thank you.  Vaikko Allen and 

         20   Mark Grey.

         21          MR. ALLEN:  Good evening.  My name is Vaikko Allen

         22   and I did take the oath.  I am representing Contech.  I

         23   would like to just challenge a couple of what I think are

         24   pretty fundamental assumptions, one made in the permit and

         25   one just made in testimony a couple of minutes ago regarding
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          1   low-impact development and then talk a little about how

          2   those assumptions are carried through in the permit and what

          3   I view as a problematic way.

          4              First, is that L.I.D. equals full retention of

          5   the design storm as was just proposed by N.R.D.C. and

          6   advocated.  I think if you look at any definition of what

          7   low-impact development is, it will say something like it's

          8   an approach

          9   toward stimulating or preserving predevelopment hydrology.

         10   That means that we are trying to match predevelopment water

         11   balance.  So whatever runoff ran off before it was

         12   developed, should also be running off after the storm.

         13              It's fundamentally different than a full

         14   retention standard which is proposed there.  The other

         15   function that I think the permit makes is that

         16   L.I.D. equals M.E.P.  in most cases, that is probably

         17   correct.  And certainly it would advocate retention of

         18   stormwater

         19   where ever possible and when that is not possible,

         20   additional measures should be taken.

         21              What I think this permit does is it essentially

         22   requires implementation of L.I.D. to the maximum extent

         23   practicable, which is fundamentally different than reducing

         24   discharge of pollutants to the maximum extent practicable.

         25   The way the L.I.D. waiver provision is written, you
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          1   basically have to do L.I.D. and if you can't do L.I.D., then

          2   you get kicked into the waiver program.  That's not what the

          3   Clean Water Act asks us to do.  It asks us to reduce the

          4   discharge of pollutants to the maximum extent practicable.

          5                   In my view, the L.I.D. waiver program

          6   should be changed to an M.E.P. waiver program.  So if you

          7   are doing the M.E.P. on your site -- if you are not treating

          8   -- using the most effective controls that they are also

          9   financially feasible then you should be required to do

         10   something off site.  I think that's a fundamentally

         11   different thing that was in this permit here.  And in my

         12   view, is not consistent with the Clean Water Act.

         13                As a short term fix, I would generally advocate

         14   or support the County's recommendations.  I would like to

         15   see that word "biofilter" or "biotreatment" changed to just

         16   filtration.  Recognizing that there will be instances where

         17   things like sand filters or even perhaps power filters or

         18   disinfection systems which may be required to meet bacteria

         19   T.M.D.L.s, for example may be more effective than quote,

         20   unquote, biotreatment devices, whatever that means.  It is

         21   an undefined term.

         22               I'd also point out further along in the

         23   permit, after that section there is a requirement that all

         24   treatment controls have medium or high effect in this for

         25   pollutants of concern.  I would suggest to you that is a
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          1   performance standard.  And that performance standard is what

          2   should be met on onsite retention and is not required.  And

          3   if you meet that standard, you should not be required to

          4   participate in the waiver program.  Thank you.

          5          CHAIRMAN WRIGHT:  Thank you.  Mark Grey.  Last

          6   speaker.

          7              MR. GREY:  Chair, I thank you very much.  And I

          8   will make this brief as the last speaker.  Mark Grey,

          9   technical director for the Construction Industry Coalition

         10   on Water Quality.  I represent union contractors and

         11   management of more than three thousand companies who build

         12   the project that this permit will regulate.  I have taken

         13   the oath, but I have not drank all the L.I.D. cool-aid that

         14   is going around.  And I want to point out just a couple of

         15   specifics about that.

         16                   And I am going to refer specifically to

         17   the L.I.D. sizing and BMP sizing criteria.  In the permit,

         18   it states BMP should be sized and designed to ensure onsite

         19   retention without run off.  And Vaikko just brought it up --

         20   a few other speakers brought it up, we are at

         21   odds somewhat with E.P.A., N.R.D.C., some of the N.G.O.s and

         22   the rest of the regulated committee over what L.I.D. means.

         23              It is a mimic of predevelopment hydrology.  It

         24   is not to have a zero discharge standard.  So we take some

         25   issue with that.  But in staff's credit, we have included
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          1   biofiltration as an option in meeting the L.I.D. standard.

          2   It says, if onsite retention with B.M.P.s are technically

          3   infeasible, L.I.D. biofiltration B.M.P.s may treat any

          4   volume that is not retained onsite by the L.I.D. B.M.P.s.

          5   we would support this permit whole heartedly if we ended

          6   that statement right there.

          7              But unfortunately, it goes onto say that due to

          8   the flow through design of biofiltration B.M.P.s, and I will

          9   point that biofiltration isn't necessarily a flow-through

         10   BMP, it also included retention B.M.P.s such as sand filters

         11   that aren't necessarily flow through like vegetated swails

         12   and other more linear channel-type systems that are

         13   engineered.

         14              I repeat, due to the flow-through design of

         15   biofiltration B.M.P.s, the total volume of the B.M.P.

         16   including poor spaces and prefilter detention volume is

         17   allowed to be no less then the 0.75 -- 5 times the design's

         18   storm volume.  Let me interpret that for you.  What staff is

         19   saying is you can use biofiltration B.M.P.s, but if you

         20   design a biofilter and put one in your project, you have got

         21   to size it to handle three quarters of the whole design

         22   storm.  Not the portion of the design storm that you can

         23   infiltrate, harvest, and use or evapotransporate.  Very

         24   important distinction.  One we see in no other permit.

         25              And I have run this -- I have run this past
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          1   other engineers that I work with.  It seems like a bit of an

          2   arbitrary decision to include a performance standard such as

          3   this in the permit language.  My suggestion in brief is to

          4   just eliminate that and leave the first sentence in place.

          5                My last comment is concerning

          6   hydromodification.  We have seen some movement and

          7   recognition that there are cases where exemptions are

          8   appropriate for what we would term hardened channels are

          9   significantly hardened to their ultimate outlet, be it a

         10   bay, the ocean, a river, what-have-you.

         11              In the language in the permit, it refers to

         12   concrete lined.  And I think we all recognize that not all

         13   cases, we have hardened channels that are specifically

         14   concrete lined.  My suggestion is to change concrete

         15   lined to hardened channels.  Thank you very much.  I

         16   appreciate your time and I appreciate staff's effort to work

         17   with us throughout this very long process.

         18          CHAIRMAN WRIGHT:  Thank you very much for staying all

         19   day. Mr. Neill?

         20          MR. NEILL:  Ben Neill, N-e-i, double L.  And I took

         21   the oath.  And everything what we've heard here today is

         22   nothing new under the sun.  We heard all these comments.

         23   We've heard over 400 comments in the last round -- 1,200

         24   written comments in the five total rounds.  And hearing the

         25   rehash of all these.  We can answer any questions you have
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          1   about the M.E.P. and the stormwater and non-stormwater

          2   discharges, the N.E.L.s. and I would like to point out there

          3   is numeric effluent limits and a whole slew of permits

          4   across California.  There is N.E.L.s for even stormwater

          5   discharges, the Lake Tahoe permit.  And there is N.E.L.s for

          6   non-stormwater discharges and the non-stormwater permits

          7   such as groundwater dewatering permits.

          8                We looked at the Geo syntech study that they

          9   provided to us about L.I.D. and we've seen -- we considered

         10   any economic information that they provided to us.  We

         11   looked at that.  There is some of it, seemed a little new in

         12   the numbers.  We didn't have really a chance to see the

         13   assumptions behind these numbers in this presentation.  But

         14   some of it seemed to be a little bit high -- on the high end

         15   of -- based on what the assumptions are behind it.

         16              We feel that they already have programs to

         17   address illegal discharges so if over-irrigation becomes

         18   illegal discharge, then they can already address that.  And

         19   in those programs for illegal discharges, we're not telling

         20   them they have to have staff on call three days or three

         21   shifts, seven days a week.  They have a hotline people call

         22   when they spot illegal discharges and then respond to them.

         23   The over irrigation prohibition does not permit the lawn

         24   watering.  I heard one commenter say that.  I want to

         25   clarify that.  I can answer any questions about the L.I.D.
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          1   and the downstream water rights holder's language on why the

          2   hydromodification plan language is slightly different than

          3   the Region 8 language.

          4                Is there anything you would like me to focus

          5   on?

          6          CHAIRMAN WRIGHT:  We'll just deal with it if there

          7   are some questions.  Why don't we just move to the

          8   recommendation of the executive director and then

          9   close the hearing we can ask questions and have a

         10   discussion.

         11          MR. ROBERTUS:  May I make a comment before I give

         12   you my recommendation?

         13          CHAIRMAN WRIGHT:  Certainly.

         14          MR. ROBERTUS:  Shortly, I won't be the executive

         15   officer but I have sat through these permits for some years.

         16   And about eight years ago, I sat through the orange County

         17   permit.  And I listened as the arguments were made.  And I

         18   think what we've witnessed today is the maximum extent

         19   practicable of trying to influence this Board to keep the

         20   permit standards as low as possible.  And there is a lot of

         21   reason for that.  Because this is a very difficult endeavor.

         22   We heard from citizens who were screaming at us to clean up

         23   the water.  And we have elected officials who purport to

         24   represent those citizens.  And yet, when I hear the

         25   citizens, it is not the same thing that the elected
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          1   officials have told me.  And my thought there is maybe some

          2   of you should follow my lead and retire.

          3                This is a difficult business.  There's a bell

          4   weather with the existing permit.  And it pains me to see a

          5   slide where that issue of exempting car washing is held up

          6   before the Board as though it's -- that we gave you

          7   permission and exempted it.  In my thinking, exemption was

          8   only there unless you could determine that car washing

          9   actually contributing to what caused the problem in

         10   receding water.

         11                Have any of the cities in Orange County

         12   exempted car washing?  Okay.  That's my bell weather because

         13   what these permits do is offer the opportunity to find out

         14   where the pollution is by monitoring and then implement best

         15   management practices to reduce the pollution to meet the

         16   demand of our citizens who live and recreate here.  And the

         17   tension is developed over, where do you set the bar?  Of the

         18   recommendations that we heard today, I am moved by the

         19   arguments on N.E.L. you have no idea how much this staff

         20   have discussed these matters.  And we are compelled to set

         21   that bar as high as we can.  I told the staff not to say

         22   that.  But what we're talking about is the next five years

         23   or possibly the next six, seven or eight years as was the

         24   case with the last permit.

         25                But I think that there is good cause for some
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          1   changes to be made to the permit.  The issue of how much

          2   water should be retained onsite, the argument that it should

          3   retained on site to get to a point where you are

          4   implementing the natural runoff is a good argument.  But the

          5   to let the rest of the water go, if it's loaded with

          6   pollutants it's not something that I think it's a good idea.

          7              So perhaps retaining more water is for the

          8   purpose of pollution abatement, not to emulate the natural

          9   flow because you have to do both, you have to emulate the

         10   natural flow.  And you also have to make sure that the

         11   pollutants have been removed from the water that runs off

         12   the site and every water site is different.

         13              On the issue of N.E.L.s, the maximum extent

         14   practicable, Congress really did it to us because it's how

         15   do you measure?  How you quantify it?  And we're probing how

         16   to do that.  And ultimately, I believe it will be done in

         17   the receiving waters through T.M.D.L.s that will take many

         18   years.  So as far as the recommendation on the N.E.L., I am

         19   going to defer to the Board members and hear what your

         20   thoughts are.

         21              But I am compelled to recommend to you to

         22   adopt this permit as it's written and live with the

         23   consequences.  With that said, I think there is

         24   an opportunity to make some changes.  There's been some very

         25   focused and well-stated issues.  And I am going to defer to
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          1   Catherine Hagen because a lot of these are legal issues.

          2              For example, are there things in this permit

          3   that are not in the federal law?  And they are clearly out

          4   of that box which sets us up for precedent.  Putting in the

          5   federal permits, I think, is something for the state.  So

          6   our recommendation is adoption.  But I think there is

          7   opportunity for change.  That would mean it would come back

          8   to you at a subsequent meeting.  I don't think that could be

          9   done this evening.  So with that, I request that you ask

         10   Catherine if she ha any comments.

         11          CHAIRMAN WRIGHT:  Ms. Hagen?

         12          MS. HAGEN:  No.  I don't have a concern that the

         13   permit exceeds federal law.  And I've said that in the memo

         14   and I don't I think that's the case.  So I think what's in

         15   the permit, you are permitted -- you may adopt the permit as

         16   written, if you wish; it's legally defensible in my opinion.

         17          CHAIRMAN WRIGHT:  All right.  I am going to close the

         18   public hearing.  And let's try to address some of these

         19   issues, if we can.  Frankly, I am inclined to agree with the

         20   executive officer's recommendation.  I would like to make

         21   just kind of a general statement before we get into some

         22   specifics.  Those of you that are familiar with Maslow's

         23   hierarchy of human needs, know that drinkable water,

         24   breathable air, housing, food, security form the basis of

         25   higher order needs.
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          1              I don't know if you recall in 2005, a movie, it

          2   was entitled Running Dry.  I want to put my comments in the

          3   context of drinkable water.  In that movie, which was

          4   narrated by Jane Seymour, one of the speakers, I think she

          5   was from the water district in Nevada, made a comment

          6   that water quality and drinkable water are inseparable.  And

          7   that it's unconscionable that we are not paying more

          8   attention to water quality, particularly, as it relates to

          9   drinkable water.

         10                Basically, she goes onto say that we're like a

         11   bunch of teenagers.  I mean -- this is an over statement.

         12   But like a bunch of teenagers.  It's time to grow up.  And I

         13   think that's what this permit is all about.  We're in a

         14   growing up process.  And this is going to -- we're going to

         15   continue to grow up.  And I -- that's -- you know, in

         16   general, that's the reason I think this permit is on the

         17   right mark.  We are beginning to grow up.

         18              So with that, I will turn it over to the other

         19   members of the Board and if they wish to get into some

         20   specifics.  You want to start out, Grant.

         21          CHAIRMAN WRIGHT:  I think we need to hear from

         22   Mr. King this time.

         23          MR. KING:  I do just -- there is a variety of

         24   different issues.  But I think that if there is anything

         25   we're going to tighten the screws on here and try to
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          1   improve, I think this -- the numeric effluent limits for the

          2   non-stormwater district is an area where we are setting this

          3   up for vast disagreement between ourselves and the

          4   co-permittees and more litigation.

          5                And, you know, if it were earlier in the day,

          6   and if we didn't have the decision to make every landfill

          7   bring in their matter either way, and the City of San Diego,

          8   here as well today, I would hate that the co-permittees

          9   today be shortchanged because a couple of other matters

         10   didn't need to be heard today rather than this, rather than

         11   taking a little bit more time to get this permit where it

         12   should be.

         13                I think Ms. Hagen has in mind some

         14   alternatives for what we can do in lieu of having the

         15   numeric effluent limits for the non-stormwater discharges.

         16   That there could be a better alternative than the errata

         17   sheet that was provided by the County.  I am not

         18   inclined to go along with the errata, but I think that we

         19   can have something -- we have gone a couple of

         20   different directions on this thing -- the last draft that we

         21   have considered in Orange County, and we had a complete

         22   prohibition.

         23              Now, we've got numeric limits.  And now we've

         24   got the alternative put before us with these numeric action

         25   levels.  I think that what Ms. Hagen kind of briefly
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          1   mentioned of maybe not a numeric limit, but a qualitative

          2   limit, or a narrative limit might be more appropriate and

          3   avoid this trap door of having these mandatory minimum

          4   penalties.  And that's what we need to be aware of here

          5   that, yes, we'd rather have a permit that sets quantifiable,

          6   measurable results, but to the extent that we create this in

          7   the same system, we've got the state law setting up the

          8   system of mandatory minimum penalties, that's where the rub

          9   is.  The state and federal law here.  And that's not going

         10   to be something we want to be hitting these co-permittees

         11   for, paying penalties rather than going out and implementing

         12   more B.M.P.s.

         13                I think that's kind of the biggest bone of

         14   contention we've got here.  And if we can work out something

         15   to harmonize what everybody wants and get this permit

         16   approved, we can start implementing this permit.  If we -- I

         17   think, if we drive full force ahead down the torpedos, then

         18   the this whole thing is going to get bogged down in

         19   litigation and we're going to have subsequent consequence of

         20   these mandatory minimum penalties -- if we survive the

         21   litigation.  And I think that's the downside that we ought

         22   to try to avoid here.

         23              And if Ms. Hagen has a solution that she is

         24   thinking of here, I would welcome it as a proposal.  I am

         25   willing to stay a little bit longer tonight, newborn at home
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          1   notwithstanding, but that's where I am.  And I am willing to

          2   bring this back again.  I would love to be able to approve

          3   this on Mr. Robertus' last night as the executive officer

          4   but this is a significant act.  And if we could tighten up

          5   this one particular area here, I would rather do that.

          6          CHAIRMAN WRIGHT:  You know, I am inclined to agree

          7   with that despite what I said earlier.  I think that if we

          8   can crack this nut, that the rest of it, I think, will fall

          9   into place.  I think, this is the critical part.  So if

         10   anybody, Ms. Hagen -- do you have any substitute language?

         11          MS. HAGEN:  I don't have any substitute language in

         12   mind, specifically, but just have a couple of ideas that

         13   may be helpful to you.  And I wanted to clarify something

         14   that Mr. King said that we were -- that the N.E.L.s are

         15   being proposed in lieu of the prohibition or something to

         16   that effect, and that's not actually true.  The prohibition

         17   is still required, for the non-stormwater discharges under

         18   the Clean Water Act.  The N.E.L.s are designed to measure

         19   violations where non-stormwater discharges are not being

         20   prohibited but are nonetheless making their way out of the

         21   MS4 and it's a means of regulating that.

         22              But one possibility would be to have the

         23   prohibition against non-stormwater discharges that cause

         24   pollution in the permit.  And that could be

         25   enforced using your discretion rather than mandatory minimum
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          1   penalties.  Violations of the prohibition could be enforced

          2   against.  But then one sort of a companion to that might be

          3   to include the -- keep the numeric effluent limits, but

          4   convert them to action levels so they don't actually -- in

          5   exceedance of the number that's in there as the numeric

          6   effluent limit, would not be a violation per se, but it

          7   would trigger the three different actions on behalf of the

          8   -- on the part of the permittees.

          9              And I haven't had a chance to discuss this with

         10   staff at length.  I don't know if there are other

         11   problems with that I am not thinking of.  But that's one

         12   idea -- you still have the data, the monitorings occurring,

         13   so that you find out what is actually occurring and there is

         14   some triggers to require investigation of sources and so

         15   forth.  And then perhaps in the next permit, numeric

         16   effluent limits are more appropriate.  That's just one

         17   option that I am thinking of and I have not worked on a

         18   permit language, but I can work on that.

         19          MR. KING:  Then I would like to -- if staff welcome

         20   specific questions -- as much as you can, respond to the

         21   proposal in their County's errata with regards to the

         22   non-stormwater action levels and the revision beginning on

         23   page 1 through page 5 of the errata.  The downside of making

         24   that change to the permit.

         25          MR. LAUGHLIN:  I can -- I'm sorry.  My name is Shawn
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          1   Laughlin.  I'm an environmental scientist in the Northern

          2   Watershed Protection Unit.  I did take the oath.  I can also

          3   provide some clarification on M.E.P.s hopefully and in

          4   their applicability for the non-stormwater numeric effluent

          5   limitations and defer to Catherine for legal questions on

          6   that too.

          7              I don't know if you would like me to start with

          8   discussing B.M.P.s or should I start with discussing with

          9   motivation of the numeric effluent limits and action levels.

         10          MR. KING:  What I am more looking for is if you've

         11   had enough time to look at the errata proposed by the

         12   County.  Their proposal for the numeric action levels

         13   opposed to the effluent limits.  Have you had enough time to

         14   look at that, that you've got a response --

         15          MR. LAUGHLIN:  I understand.  Under the current

         16   order, the 2002 order, the co-permittees are required to

         17   prohibit discharges of non-stormwater into the MS4.  And

         18   they have I.C.I.D. monitoring programs. And currently they

         19   have come up with their own action levels.  These action

         20   levels trigger follow-up investigations into what the source

         21   of pollutants are whether it's an illicit discharge, an

         22   exempted discharge, a natural source.  Currently the county

         23   sets these action levels themselves and these levels are set

         24   not at what the water quality based-effluent limitations

         25   are, but they are set based on the existing date set
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          1   statistically to look at the outlier, so to speak, to take

          2   action on it.

          3              So the action levels are actually -- the

          4   numbers are a little different, but they are already in the

          5   current tentative order.  Otherwise, I haven't had too much

          6   of a chance to review this specific language that they have

          7   changed.  I don't know if that answers your question.

          8          MS. HAGEN:  If I may, just a difference between what

          9   the errata included and what I was proposing was that in the

         10   errata that the discharge proposes, they would again set the

         11   action levels at a level they think are appropriate whereas

         12   staff has determined levels that they think are appropriate

         13   as numeric effluent limits and you could, if you chose to

         14   treat those as action levels.

         15              And also -- I am not sure if this permit

         16   includes an outright prohibition on non-stormwater

         17   discharges that cause or contribute to the exceedances of

         18   water quality standards as compared to requiring

         19   dischargers to effectively prohibit these discharges.  But

         20   you could include a prohibition.  I know that other MS4

         21   permits have a prohibition on those discharges.  And that

         22   does give you an enforcement tool that you can use if you

         23   think you have an appropriate case, but it takes you out of

         24   the mandatory realm.

         25          MR. KING:  So I wonder if staff would be more
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          1   receptive to the proposal of action levels but that the

          2   action levels that Ms. Hagen described, that are the

          3   existing ones that you drafted into the permit now as

          4   effluent limits.

          5          UNIDENTIFIED MALE SPEAKER:  So in lieu of the

          6   effluent limits just make -- reading those as action levels,

          7   basically.  Well, I -- from my personal take on it, I would

          8   say that we would not be receptive to that.  And the

          9   primary reason is because when N.P.D.S. permits are

         10   reissued, as you know, they have to evaluate existing

         11   controls to see if they are sufficient to protect water

         12   quality standards.

         13              So for the past 19 years, the co-permittees

         14   have been utilizing B.M.P.s to protect water quality

         15   standards and carry out the purpose of the Clean Water Act.

         16   So as part of the re-issuance process, we evaluated those

         17   controls and the monitoring data so the dry weather

         18   monitoring data that they have collected today.  And

         19   determined that those are not stringent enough to protect

         20   the receiving water standards.

         21              Therefore, based on that, which is called

         22   reasonable potential analysis that's required pursuant to

         23   the federal regulations for the N.P.D.S. permits, we

         24   established water quality based effluent limitations.

         25              So my first response to that question would be
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          1   therefore be no, based on the actual reasonable analysis

          2   that we went through.  Because you are in essence retaining

          3   same B.M.P.s that have been used for the past 19 years which

          4   our analysis showed are not protecting water quality.

          5          MR. KING:  If we have the same effluent limits, we

          6   take the effluent limits that we've proposed in this current

          7   draft permit and make those action levels, why would that

          8   necessarily mean that the co-permittees stick with all the

          9   same B.M.P.s that are failing.

         10          UNIDENTIFIED MALE SPEAKER:  It is more -- it would be

         11   negating the reasonable potential analysis for N.P.D.S.

         12   permits.

         13          CHAIRMAN WRIGHT:  Mr. Rayfield, and then 

         14   Mr. Destache, if you can zero in on the --

         15          MR. RAYFIELD:  I'm going to try to zero in on this

         16   one.  I think we have got to start from the premise that we

         17   are all vitally concerned about water quality.  And I am

         18   really having a tough time accepting the view that nothing

         19   has happened in the past 19 years.  I just -- a month or two

         20   ago did a review of Orange County beaches over the last 10

         21   years.  And there has been a dramatic improvement in beach

         22   quality.

         23              Now that's one measure -- I agree, it's not the

         24   only measure, but it is one.  And a very valid

         25   measure.  And that comes not from me, but people like Heal
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          1   The Bay, Coastkeeper and so forth.  Two problem beaches

          2   remain.  But when it comes to the N.E.L. thing, I really

          3   have, again, passion for water quality.  But I am not

          4   convinced that the N.E.L.s are going to do much to improve

          5   water quality.

          6                And, in fact, if we were to implement the

          7   N.E.L.s, I would be afraid that we run the risk of diverting

          8   resources that fix the problem to monitoring and other

          9   things that don't help the problem directly.  And I'd also

         10   be concerned about taking resources away from the fixes to

         11   the problem to litigation which certainly won't fix the

         12   problem in the short term or even the long term.  I think

         13   there is value in looking at numerical action levels because

         14   that generates an action without the threat of penalties

         15   reoccurring daily, weekly, monthly, whatever.

         16              I think though -- and I as far I am concerned

         17   even though Lake Tahoe or the Tahoe region is maybe doing

         18   N.E.L.s.  For us and our co-permittees, this is new ground.

         19   And I would like to see perhaps some fazing in or I think we

         20   all know what the serious areas of concern are within Orange

         21   County and within our region.

         22              I would like to see some program that starts

         23   focusing in perhaps with numerical action limits,

         24   seeing how well that works.  I think there is value in

         25   jointly setting the limits.  I think the co-permittees could
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          1   propose limits that could be reviewed by staff.  We

          2   either -- staff either signs off on those or we negotiate

          3   something different.  But I -- bottom line is, on this whole

          4   question, I think we need to focus on results, which in my

          5   mind, is action levels, which in my mind, gets things done.

          6              Now, listening to the folks from Laguna Beach

          7   who were here a little bit ago and commented on Aliso Creek,

          8   and the woman who spoke, I don't remember her name, said,

          9   the ocean belongs to all of us.  That's true.  The ocean

         10   begins at our front door no matter where we live, whether we

         11   live in Riverside County, Laguna Beach or somewhere else,

         12   that's where the ocean begins.  We need -- I think, to be

         13   spending resources on public education and on fixes of areas

         14   we know we can fix.  And, I think, the folks from Laguna

         15   Beach may have a misconception if we go to N.E.L.s, that's

         16   not going the fix Aliso Creek.  At least, I don't think it's

         17   going to fix Aliso Creek, not for a long time.

         18              And my fear, again, is that it will divert

         19   resources from fixing creeks like Aliso Creek.  So, again, I

         20   would urge us to look at something like numerical action

         21   limits, work those out jointly and develop a priority list

         22   of where we're going to look to fix the water quality

         23   problems.

         24          CHAIRMAN WRIGHT:  Mr. Destache and then Mr. Anderson.

         25          MR. DESTACHE:  I think I wanted to push forward on
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          1   the comment that Mr. King made about how, if in fact the

          2   Board or the staff put in place numerical action limits that

          3   are similar to the N.E.L.s, then how is it -- then the

          4   co-permittees are going to have to come up with B.M.P.s that

          5   have effectively changed the way that they treat that --

          6   those dry weather runoffs, the non-stormwater runoffs.  So,

          7   again, I want to ask the question again.  How does that --

          8   how does setting N.E.L.s, in lieu of N.E.L.s, to change the

          9   perspective of how the B.M.P.s are going to be implemented?

         10          MR. SMITH:  Jimmy Smith, senior scientist from the

         11   Northern Watershed Unit, and I have taken the oath.  The

         12   bottom line is if we change these from effluent limitations,

         13   which are appropriate for non-stormwater discharges that are

         14   to be effectively prohibited, and we make them action

         15   levels, we effectively soften the hammer that we have as a

         16   regulatory body.

         17              We shouldn't get ahead of ourselves too much

         18   here because we haven't even let this play out yet.  If we

         19   remove the exemption for over irrigation, that's going to

         20   cut down on a lot of these flows.  The pollutants that you

         21   saw put up on the screen by the co-permittees, bacteria and

         22   nutrients, are the very ones that they also identified as

         23   associated with over irrigation.  Let's get those out of

         24   there and see if we exceed these N.E.L.s.

         25                We can't avoid the discussion of M.M.P.s.
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          1   Because, that I think -- is the big concern of the Board

          2   that we don't want to get automatically launched -- and

          3   having to fine the co-permittees.  There is language within

          4   the statute that allows intentional acts of a third party to

          5   alleviate the burden for M.M.P.s to be issued.  There is

          6   also language in there that says that natural flows may also

          7   alleviate the need to put M.M.P.s on the co-permittees.

          8                So those provisions are built in and we may not

          9   have to go to M.M.P.s.  It's not a forgone conclusion.  If

         10   we move to a narrative, furthermore, we have already in the

         11   existing permit and probably from two iterations ago,

         12   prohibitions against any discharges to and from the MS4 in a

         13   manner causing or threatening to cause a condition of

         14   pollution, contamination or nuisance.  We also have already

         15   in there non-stormwater discharge prohibitions that say,

         16   each co-permittee must effectively prohibit all types of

         17   non-stormwater discharges into its MS4 system.  They already

         18   may be liable for those.  There is already penalties, we may

         19   be able to assess for failure to comply with those

         20   provisions.

         21                Putting a narrative N.E.L. or N.A.L. out there

         22   doesn't get us anywhere.  We already have those

         23   requirements.  These N.E.L.s are really a way to assess

         24   what's allowable in a non-stormwater.  And those are

         25   exempted discharges, discharges exempted from prohibition
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          1   that we don't think are causing contributions to a condition

          2   of pollution.  N.E.L.s allow us to assess the

          3   appropriateness of that exemption.  It allows us to look at

          4   other discharges into the MS4 covered by other

          5   non-stormwater permits.  Are they working?  If they're

          6   working, then the discharge from those coming out of the

          7   system should not exceed N.E.L.s.

          8              And, then finally, there is natural

          9   constituents that are out there.  And if we can show that

         10   those are the causes of the exceedance, then the M.M.P.

         11   problem doesn't apply.

         12          CHAIRMAN WRIGHT:  Okay.  Mr. Anderson.

         13          MS. HAGEN:  Excuse me.  I just wanted to point to you

         14   some permit language that hasn't been pointed out to you

         15   that continues with what Jimmy was saying is that non -- non

         16   natural causes or non anthropogenic causes, there is a

         17   provision in the permit.  It's on page 22C3.  That says in

         18   the third sentence that if to be relieved of the

         19   requirements to meet a numeric effluent limit and to

         20   continue -- and the need to need to continue monitoring a

         21   particular station, the permittees must demonstrate that the

         22   likely cause of the N.E.L. exceedance is non anthropogenic

         23   in nature.

         24              So to the extent that a permittee has

         25   determined that exceedances at a certain station are being
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          1   caused by non anthropogenic sources, that can be removed

          2   from the -- removed the -- excuse me, the numeric effluent

          3   limit would no longer apply and therefore that does take you

          4   completely outside the realm of the M.E.P. statute.  And the

          5   effluent limits simply wouldn't apply, so that it wouldn't

          6   be possible to violate it or generating an M.M.P.

          7          MR. RAYFIELD:  While people are thinking -- a quick

          8   comment.  But you know, in many cases, we heard testimony

          9   that we are not going to be able to know whether phosphorus

         10   and nitrogen are coming from non anthrogenic sources or from

         11   fertilizer.  And it's not even clear whether -- whether it

         12   makes a difference when it comes to water quality probably

         13   won't fix it.

         14              And I am not arguing for changing the permit

         15   here, but I'm just saying that I'm not sure that making that

         16   distinction, at least, in some cases, is very helpful.  And

         17   it doesn't lead to -- necessarily to improving the water

         18   quality.

         19          CHAIRMAN WRIGHT:  Eric, did you to want go off in a

         20   different direction?  You want to --

         21          MR. ANDERSON:  No.  I am not going to go in a

         22   different direction.  I would just like to reinforce what

         23   Mr. King had said -- Dr. King.  In reading through the

         24   permit, I came up with a fairly short list and it kind of

         25   mered what the co-permittees included in their errata.  And
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          1   I agree that the main issue, the real important issue is

          2   what to do with the N.E.L.s.  And I agreed that

          3   demonstrating the nature anthropogenic or non anthropogenic

          4   is going to be very difficult.  And I'd rather not waste the

          5   Board's time and staff's time in trying to go out and do the

          6   investigations and try to figure that out.  I'd rather have

          7   it trigger the action level as an N.E.L.  And that's my

          8   preference.

          9              And so, if there is a clear way to work that

         10   out, I think their numbers pretty much mirrored what was in

         11   our tentative order -- is that -- from my recollection.  So,

         12   anyway, so that's my preference.  I am supporting your view.

         13          MR. KING:  I think that looking again at the errata

         14   and noting staff's reaction, that they are deceptively

         15   similar to what the -- the way this section of the permit is

         16   drafted.  They have made them receiving water quality

         17   objectives.  And, again, giving them their own discretion to

         18   set action levels in order to achieve that.  What we could

         19   do is a more surgical strike is taking the existing language

         20   of the permit right now that has non-stormwater dry weather

         21   numeric effluent limitations and change the words "numeric

         22   effluent limitations" to "numeric action levels" and keep

         23   the same structure.  We're already setting these limits.

         24   And they're not receiving water limitation.  And they're not

         25   subject to their own discretion of setting them.
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          1              And, again, the amount -- anthropogenic -- what

          2   we are really talking about here is people watering their

          3   grass and it run offs into the street and into the storm

          4   drain.  And that's going to happen.  Even with the

          5   limitations we've got now to prohibit it, people are still

          6   going to do it.  It's just a reality here.

          7              And we're going fine them when that happens

          8   immediately.  And it's just going to take a while before

          9   these things filter their way down to everybody on the

         10   street and they no longer let their water, you know,

         11   run off their driveway and into the gutter.

         12              So if we just simply changed the words in the

         13   existing draft from effluent limitations in Section C, on

         14   page 22 to action levels, what do we lose at that point?

         15          CHAIRMAN WRIGHT:  Well, I think along with that,

         16   there is a need to review the actions themselves.  And maybe

         17   that's -- what's necessary is to tighten up the -- or

         18   increase the actions levels; make them more stringent.

         19          MR. SMITH:  A point of clarification.  If there are

         20   ordinances in place by the co-permittees that

         21   are prohibiting the over irrigation which you speak of, now

         22   we're talking about somebody who is doing that on purpose

         23   and that intentional act of a third party in violation of

         24   what they have in place as ordinances would alleviate them

         25   from M.M.P. fines.
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          1              So that needs to be made clear.  If we go to an

          2   action level, we would have to probably craft some new

          3   language as to what it means when you exceed an action level

          4   now for non-stormwater.  And I would tie it back down to

          5   those existing prohibitions.

          6          MR. KING:  What if we create a specific

          7   discretionary penalty for violations of their own

          8   action levels as set forth in this particular section right

          9   here?  So that it's not that we're going to set the

         10   abilities to impose fines for violations of all action

         11   levels, but particularly for these specific action

         12   levels within this section.

         13              So that again, it's not mandatory, it's not

         14   automatic.  Then we would have some hammer there and they

         15   wouldn't just be action levels like every other action level

         16   throughout the permit.  They're still an action level and

         17   they are not effluent limitations --

         18          MR. SMITH:  So, again, inherent with action level is

         19   you have to do something to kind of iterate your program

         20   which is appropriate for the stormwater.  I think -- I hear

         21   you saying is probably a new term.  It's not "action level."

         22   It's not "effluent limitation."  But it's some kind of dry

         23   weather bar, if you will.  Once they exceed it, then you

         24   have to --

         25          MR. KING:  It's an action level that gives an
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          1   additional means of enforcement.

          2          MS. HAGEN:  Well, I think if you violate an action

          3   level, that's a numeric action level, it's effectively an

          4   effluent limit that would subject them to mandatory minimum

          5   penalties.  I don't know that you can call it something

          6   else.  That's something I can look at but, I don't know that

          7   you can just call it by a different name when it's really

          8   the same thing and avoid M.M.P.s.

          9          MR. ANDERSON:  When I reviewed this, the thought was

         10   the -- the idea is that we have the legal authority to

         11   implement the N.E.L.s. and the argument is that it would

         12   work better than action levels.  I thought maybe the

         13   co-permittees could come up with a specific location as a

         14   pilot program where they do use the N.E.L. and we've

         15   compared it to how it works with the rest of the region

         16   without exposing all of Southern Orange County, every one of

         17   those 400 pipes to the M.M.P.s

         18          CHAIRMAN WRIGHT:  I don't think I -- I would prefer

         19   not to go in that direction.  It's seems to me -- my sense

         20   is that there is general agreement on the Board on the rest

         21   of the permit.  Am I reading things in correctly?  So we

         22   need to ask staff to come back, craft some language that

         23   this Board can approve, staff, certainly with Ms. Hagen.

         24          MR. RAYFIELD:  Just a quick comment on that.  I think

         25   there was some valid points raised about biofiltration
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          1   versus just filtration on the L.I.D. and some other issues

          2   there.  But I -- biofiltration and some other things.

          3          CHAIRMAN WRIGHT:  Let's see if we can narrow down the

          4   issues.

          5          MR. RAYFIELD:  That's what I was trying to do.

          6          MR. DESTACHE:  I think one other issue that I see

          7   within the -- well, in the original or in the draft

          8   tentative order, it states under C2 that the -- no later

          9   than year three following the adoption of the order show

         10   that stormwater dry weather numeric effluent monitoring

         11   start I think, if we go in the direction of action limits,

         12   we reduce that timeframe and we're going to see

         13   some monitoring that shows us where we're headed with this.

         14   And I think that that's important.  I mean, three years --

         15   what, do we wait three years after we adopt this order to

         16   implement N.E.L.s?  I would rather see action sooner than

         17   later.  And if we have to reduce our requirement to action

         18   limits, then let's make it a year from the adoption and then

         19   we get some movement.

         20              I mean, it's about affecting water quality

         21   three years from now.  We're not affecting water quality in

         22   a timely fashion if we wait three years.  So I think we need

         23   to craft the language that both puts limits that are -- that

         24   are equal or close to the N.E.L.s and implement it faster

         25   than -- sooner than later.  I think that's an important part
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          1   of this permit.

          2                And as far as the N.E.L.s, that's the only

          3   comment.  I think that -- that there are other issues within

          4   the county's errata that can be addressed.  And I think we

          5   can take a look at them and change them accordingly.

          6          CHAIRMAN WRIGHT:  Let's look at them because if we

          7   don't address them now, we're just going to be coming back

          8   and going through the same -- same thing, again.  So, we

          9   need to zero in on these issues.  I agree, Grant, that if we

         10   deal with -- if we make changes in the N.E.L. language, there

         11   may be some other language that needs to be changed as well.

         12   And I think you just mentioned a notion of the time --

         13   timeline for implementation.  There may be others.  Okay, so

         14   we've had -- Wayne mentioned the biofiltration.

         15          MR. RAYFIELD:  I would also mention the reporting

         16   date, which is a problem with T.M.D.L.s to a certain degree

         17   was raised by the County.  On Grant's point about sooner

         18   rather than later, I agree.  I'm not sure that everything

         19   could be done in a year and would it be appropriate, Grant,

         20   do you think to do a priority list?  If they know what the

         21   worst situations are, start there and work their way down

         22   kind of thing.

         23          MR. DESTACHE:  I think it is.  But in lieu of trying

         24   to make the permit more complicated than it already is, we

         25   need to really rely on Staff to tell us where their highest
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          1   concern is and maybe work from that point.

          2          MR. RAYFIELD:  That was my point.  And maybe say, you

          3   know, over a period of one to three years starting with the

          4   most important water quality issues.

          5          CHAIRMAN WRIGHT:  We've -- anything else?  What other

          6   matters do we need Staff to address?  Again, I think it's

          7   the N.E.L., to me is the major issue.

          8          MR. DESTACHE:  And I want to ask staff another

          9   question about hydromodification and maybe you could just

         10   clarify this.  The tentative order requires a change in the

         11   hydromodification requirements.  Is that true?

         12          UNIDENTIFIED MALE SPEAKER:  Yes.

         13          MR. DESTACHE:  To what level, to a level of no

         14   discharge, no runoff?

         15          UNIDENTIFIED MALE SPEAKER:  No.  It's a hydromod

         16   that's -- there's -- the County has to develop the

         17   actual storms that must be matched.  But then there is

         18   interim criteria until they do that where they match their

         19   two, five and 10-year storm events for the flows coming off

         20   their site.  And this individual is also in the 2007 San

         21   Diego permit.

         22          MR. DESTACHE:  So it's similar to Region 8?.

         23          UNIDENTIFIED MALE SPEAKER:  It's similar to the

         24   Region 9, our permit, San Diego.  And we feel that is

         25   appropriate given that there is certain watersheds in Orange
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          1   County.

          2          MR. DESTACHE:  So it's not -- it's not a no runoff

          3   hydromodification model, it is by storm, by volume basis?

          4          UNIDENTIFIED MALE SPEAKER:  Right.

          5          CHAIRMAN WRIGHT:  Anything else?  Okay.  Staff, would

          6   you read back to us the items that we want you to modify?

          7          MR. SMITH:  Okay.  The biggie continues to be the

          8   non-stormwater numeric effluent limitations.  And I believe

          9   I am hearing the Board direct me to change those to

         10   non-stormwater numeric action levels.  And what that action

         11   is, is somewhat yet to be determined.

         12          CHAIRMAN WRIGHT:  That's correct.

         13          MR. SMITH:  But I would offer at this point, there

         14   are other provisions within the permit that currently exist

         15   that I will recommend that the action will be that the

         16   co-permittees would then have to demonstrate compliance with

         17   those existing discharge prohibition that they have been in

         18   place for several rounds.  Failure to demonstrate compliance

         19   with those prohibitions then would be a violation of the

         20   permit.

         21              A couple of other issues came up:

         22   biofiltration as it pertains to the L.I.D. provisions.

         23   Biofiltration is allowable once the technical feasibility

         24   has been made in an existing tentative order.  I understand

         25   Mr. Rayfield thinks there are some valid concerns with that.
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          1   I am not sure which way he's leaning.  And if you just want

          2   us to come back and present more information on that, we can

          3   do that.

          4          MR. RAYFIELD:  Actually, I was picking up on a

          5   comment that was made by the public there seemed to be an

          6   over reliance on biofiltration to the exclusion of some

          7   other technologies or other approaches.

          8          MR. SMITH:  We feel that biofiltration has its place

          9   in the LID.

         10          MR. RAYFIELD:  I don't think that's the issue.  I

         11   think the way it was read that prompted the comment was and

         12   over -- an emphasis on biofiltration ignoring other

         13   possibilities.  That was the way I understood the comment.

         14   And maybe you need to look at the transcript of public

         15   comments and so forth and see.

         16          MR. SMITH:  I heard two things that conventional

         17   B.M.P.s should also be applied right away.  If we do that,

         18   that was from -- I forget his name, the second to last

         19   gentleman, Vaikko.  We're going to really upset U.S.E.P.A.

         20   and N.R.D.C.  I heard also from the very last commenter that

         21   sizing criteria was inappropriate.  Well, that change had

         22   already been made in the errata that was before you today.

         23   So that is not an issue.  So if you want us to consider

         24   conventional B.M.P.s as part of the sweep of L.I.D., I think

         25   we're going to take a step back.
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          1          MR. RAYFIELD:  No.  I don't want you to do that.  I

          2   am just -- maybe you need to look at the wording that they

          3   were concerned about and I couldn't find it.  So I was going

          4   to look at it.  But maybe it just doesn't communicate well,

          5   is what I am saying.  So somebody reading it is getting the

          6   wrong -- reading the wrong intent.

          7          CHAIRMAN WRIGHT:  Okay.  So Jimmy, it may or may not

          8   be okay.  The hearing is closed.

          9          MR. SMITH:  The other two issues were T.M.D.L.s,  I'm

         10   not sure what you wanted us to do with that one and then

         11   the reporting date.  Consistency with the reporting date, we

         12   have already offered within the tentative order, that they

         13   can come back to us with a whole new schedule and propose

         14   how they think it should be and we will review and see if it

         15   works.  We wanted the information prior to the rainy season

         16   is why we changed it to October, prior to October.  With

         17   T.M.D.L.s, if you could help me out a little bit about what

         18   the concern is.  I didn't hear much detail on that.

         19          MR. RAYFIELD:  I can't read my notes on that one very

         20   well.  I just got down T.M.D.L. and I thought that County

         21   had proposed change that, at the time, I thought

         22   looked reasonable to me.

         23          MR. SMITH:  Okay.  We will re evaluate the language

         24   as proposed by the County on T.M.D.L.s.

         25          MR. KING:  I don't know that we've agreed -- I will
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          1   kind of leave this with a broad sweeping list.  I think we

          2   agreed upon on a handful of one, two, three issues.  And I

          3   think that we all agree that the N.E.L., N.A.L., tweak, and

          4   if you could refer to the other provisions that would give

          5   you means for enforcement for exceedances, flush that out

          6   just a little bit further because that sounds like an

          7   adequate --

          8          MR. SMITH:  There are existing discharge

          9   prohibitions.  Prohibition A1 is what I read to you before

         10   and also specifically for non-stormwater prohibition B1,

         11   basically say you shouldn't have anything coming out of your

         12   system that causes or contributes to pollutants and that's

         13   been in there.

         14              The N.E.L.s were a way to get at that; a way to

         15   assess compliance with that.  But if we're going to call

         16   them action levels, I'm going to rely on those existing

         17   provisions and seek compliance with those provisions.

         18          MR. KING:  And I thought Mr. Grey also kind of

         19   succinctly identified the issue with the biofiltration and

         20   the degree of retention and the consistency between what

         21   we're requiring.  If we go to -- go to biofiltration and

         22   then what -- is the retention still 100 percent or are you

         23   allowing --

         24          MR. SMITH:  No --

         25          MR. KING:  Help me flush that out a little bit.
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          1          MR. SMITH:  The bio filter size, the volume retention

          2   that can go into there, must be point .75 of the design

          3   storm for that portion of the flow that doesn't get retained

          4   on site.  And that was a clarification we made in the agenda

          5   package before you.  So that change had already been made

          6   and perhaps Mr. Grey hasn't seen that change.

          7          CHAIRMAN WRIGHT:  So we are left with the N.E.L.s and

          8   I understand what you are saying, Jimmy.  I think there is

          9   probable need for some language clarifications along with

         10   the lines that you were talking about.

         11          MR. KING:  Are we in agreement with one issue?

         12          CHAIRMAN WRIGHT:  Yeah, as far as I am concerned,

         13   there is one issue.

         14          MR. KING:  Just one issue.  And then there is no

         15   other changes --

         16          MR. RAYFIELD:  With the explanations.

         17          MR. KING:  So we're not looking for a new permit.  So

         18   we can get this done relatively quickly, I think.

         19          MR. SMITH:  Okay.  Why don't we try now?

         20          IDENTIFIED MALE SPEAKER:  Let's take a break and we

         21   could come back and present some language --

         22          MS. HAGEN:  Except we will have to change findings

         23   and also a fact sheet.  And if we have some specific

         24   direction to bring back changes -- only -- only changes

         25   consistent with your most resent direction and keep the
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          1   hearing closed, we will come back and if it satisfies what

          2   you are intending, then we will come back and if it's not

          3   quite right, we can work on some tweaks at that time.

          4          CHAIRMAN WRIGHT:  I think that's all.  That's our

          5   understanding.  And we've already closed the hearing so --

          6          MR. SMITH:  Just to clarify, then we will bring back

          7   the entirety of the permit as is with the exception of any

          8   language and the finding of the fact sheets or the

          9   directives that pertain to the non-stormwater numeric

         10   effluent limitations.  Everything else remains as is?

         11          MS. HAGEN:  And just to be crystal clear for the

         12   record.  The goal of the changes is to affect your -- the

         13   Board's general direction that the numeric effluent limits

         14   should be changed to numeric action levels.  And should we

         15   incorporate for your consideration, Mr. Destache's comment

         16   that monitoring should begin within -- at the conclusion of

         17   the first year rather than waiting until the end of the

         18   third year?

         19          CHAIRMAN WRIGHT:  Yes.

         20          MS. HAGEN:  Okay.  We will craft something that

         21   hopefully will meet that specific direction.

         22          CHAIRMAN WRIGHT:  And if there is any other language

         23   that needs to be changed that relates -- has to be

         24   consistent with the N.E.L. changes --

         25          MS. HAGEN:  Yes.  I just want to make sure that we
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          1   capture everything that needs to be captured so that we

          2   don't have to reopen it the permit.

          3          CHAIRMAN WRIGHT:  Okay.  That takes care of item

          4   number 12.  And, I think the Board really appreciates all

          5   the time that the stakeholders have put into this -- the

          6   staff and so on.  Thank you very much.

          7          (Meeting concluded at 6:40 p.m.)
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          1        San Diego, California, Wednesday, December 16, 2009

          2                            9:53 a.m.

          3   

          4   

          5       MR. KING:  And with that, we will move to item 12, and I

          6   will give Staff a few moments to set up.

          7            My counsel, Ms. Hagan, has prepared a statement for

          8   me to read, and so I will make these remarks:

          9                 "This is the time and place for the Regional

         10       Board to hear comments from the public on proposed

         11       revisions," again, revisions only, "to Tentative Order

         12       R9-2009-0002, and for the Board to consider the adoption

         13       of the Tentative Order.

         14                 "As indicated in the Executive Officer's

         15       summary report at its November 18 meeting, the

         16       Regional Board heard extensive, extensive testimony on

         17       the proposed Tentative Order.

         18                 "The Board closed the public hearing and

         19       directed Staff to prepare revisions to the Tentative

         20       Order to replace 'Numeric Effluent Limitations' with

         21       'Numeric Action Levels' for non-storm water discharges

         22       and to accelerate the date by which associated

         23       monitoring must begin.

         24                 "The Board will not accept new evidence or

         25       testimony and comments -- will not accept new testimony
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          1       or evidence.  Comments should be limited to the proposed

          2       revisions.

          3                 "As a reminder, all the comments made on

          4       earlier versions of the Tentative Order, including at

          5       the last hearing, are recorded in this matter and have

          6       been considered by the Board."

          7            And just by way of Staff, I see that the

          8   County of Orange has submitted proposed errata or draft

          9   updates and errata for your consideration, as part of your

         10   presentation, if possible, and we're just trying to narrow

         11   the issues and whittle them down, if you could address any

         12   of these proposed changes which may be acceptable, then we

         13   eliminate issues that we'll need to chat further about.

         14            So if you could address which proposed changes are

         15   acceptable and which aren't, that would be helpful as part

         16   of your presentation.

         17            And as part of the Staff presentation, I would like

         18   it if everybody tried to narrow this, because we've got a

         19   full agenda today.  We don't need to go through any of the

         20   procedural history, the number of comments, the posting of

         21   public notices, and that sort of thing.  We're ready to talk

         22   about the substance.

         23            So, first, we'll hear a brief presentation from

         24   Staff.

         25            And how many minutes would you need?  Maybe
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          1   ten minutes?

          2            All right.  Then we'll hear an organized

          3   presentation from the co-permittees.  The County of Orange

          4   has a group of people, and we will allot 15 minutes.

          5   Elected officials will each be allowed three minutes.  The

          6   environmental groups, depending on how many we have, we'll

          7   decide when they come up.  Interested persons will be given

          8   three minutes, and then we'll have a response by the Staff,

          9   a recommendation by the Executive Officer, and then we'll

         10   call the matter.

         11            And, Ms. Hagan, is it -- we are also going to add

         12   to the record, as been requested by the co-permittees, the

         13   decision from the State Commission on unfunded mandates

         14   related to the --

         15       MS. HAGAN:  Right.  Yesterday, I believe, or maybe late

         16   the day before, Dana Point submitted for the Boards to

         17   include in the record a copy of the Draft Staff Analysis

         18   that was issued by revision on State mandates in the test

         19   claim matter that was filed by the San Diego County

         20   co-permittee in their MS4 permit.  The Draft Staff Analysis

         21   was issued on December 7th, and it's perfectly fine to

         22   include that in the record.

         23            I wanted you to know that I will be talking with

         24   you about that Draft Staff Analysis during the closed

         25   session today because of the San Diego MS4 matter and as it
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          1   relates to that proceeding, and we can get into any detailed

          2   discussion of it at that time.

          3            But I did want you to know that upon my review of

          4   the Draft Staff Analysis, the legal memo that I prepared for

          5   you in November, that doesn't change the analysis there

          6   that, even if a provision in this permit is ultimately

          7   determined to be an unfunded state mandate, that doesn't

          8   preclude you from adopting a provision that you believe is

          9   appropriate for the permit.

         10            And I wanted to make one other comment,

         11   Mr. Loveland was not in attendance at the November meeting;

         12   however, he was provided a copy of the audio tape from the

         13   meeting in November and has -- and has had a chance to

         14   review all of those, and so he is eligible to vote on this

         15   matter today.

         16       MR. KING:  So we have effectively taken judicial notice

         17   of these pronouncements on unfunded mandates.  We will limit

         18   our remarks to proposed changes to the comments, and any

         19   argument to the effect of unfunded mandates will not be

         20   entertained as Counsel has confirmed her prior analysis.

         21            And with that, I will turn it over to Staff.

         22       MR. NEILL:  Good morning, Mr. King and fellow Board

         23   members.  If you remember me from last month, my name is

         24   Ben Neill, and I'm an engineer in the Northern Watershed

         25   Unit supervised by Mr. Jimmy Smith (phonetic).
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          1            I'm here today to continue the reissuance process

          2   for the N.P.D.E.S. Permit for Municipal Separate Storm Sewer

          3   Systems in Orange County, Tentative Order R9-2009-0002.

          4   This has been a lengthy process.  While N.P.D.E.S. permits

          5   are reissued every five years, this permit's reissuance

          6   started nearly four years ago.

          7            In last month's November agenda package, we gave

          8   you the full history of the reissuance process, so I'm not

          9   going to go over that again.

         10            I present to you and introduce -- this is a file

         11   record by reference, the additional draft updates and errata

         12   document and also Supporting Document Number 2 containing

         13   the new comment letters on that errata.

         14            So back in February of 2008 when the previous

         15   version of the permit failed to be adopted, you asked us to

         16   include measurable performance based criteria in the

         17   Tentative Order.  In response, we proposed numeric effluent

         18   limitations for non-storm water discharges.

         19            At last month's meeting, you directed replacement

         20   of numeric effluent limitations with non-storm water action

         21   levels to remove the threat of mandatory minimum penalties.

         22            The errata reflects your directed changes while

         23   maintaining a meaningful performance based criteria that is

         24   tied to the receiving water limitations and discharge

         25   prohibition requirements in the Order.
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          1            So following last month's meeting, I want to go

          2   over how did we go about changing these numeric effluent

          3   limitations to action levels?

          4            Well, the first thing we did is we reviewed the

          5   language submitted by Orange County at the November meeting,

          6   and we looked, again, at all of the comments that we've

          7   received over the past four years about numeric effluent

          8   limitations, and then we also looked into the legal concerns

          9   about mandatory minimum penalties.

         10            First thing we quickly realized is that this change

         11   needs to be more than simply a name change because just by

         12   changing the words "effluent limitation" to "action level"

         13   really is not a change, because an effluent limitation by

         14   any other name would still be subject to M.M.P.'s.

         15            So the result then is that the required actions now

         16   determine the compliance, and failures to take those

         17   required actions are not subject to M.M.P.'s.  As such, the

         18   actions in -- were left substantially unchanged.

         19            When an action level is exceeded, the co-permittees

         20   are required to take a response to that exceedance through

         21   an investigation and identifying the source of the

         22   exceedance and then ultimately stopping the pollution at its

         23   source.

         24            Also in response to your November directions, the

         25   monitoring is now to begin one year after the permit

�
Page 10

0006288



B3529WQSD(p) 121609
                                                                       11

          1   adoption.  In essence, in total, the changes that were made

          2   result in closely leaking -- linking exceedances of N.A.L.'s

          3   to compliance with the already existing discharge

          4   prohibitions and receiving water limitation language.

          5            So now I'd like to take some time to respond to

          6   some of the written comments that are provided in Supporting

          7   Document Number 2.

          8            The errata was released on December 2nd, and we

          9   requested that any written comments be given to us by

         10   December 8th so we could provide them to the Board, and we

         11   received seven comment letters.  Five from Orange County

         12   co-permittees, one from Riverside County, and one from the

         13   Natural Resources Defense Council.

         14            So, first, I'd like to clarify a point that was

         15   made at the last Board meeting that the co-permittees have

         16   been regulated over the past 19 years by an N.P.D.E.S.

         17   permit.

         18            I'd like to say that they have made some progress

         19   over those years in forming and developing their water

         20   quality program, and, in particular, their illicit discharge

         21   and detection program has stood out.  And through the

         22   drafting of this Tentative Order, we have tailored the

         23   N.A.L.'s to fit within that exiting program.

         24            Now, nevertheless, we still see an increase in the

         25   number of 303(d) listed water bodies, and these are listed
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          1   when water quality standards are not being met and the

          2   existing permits are not stringent.

          3            This continued evolution of MS4 permits, like the

          4   Tentative Order, takes us, I think, a step closer to

          5   achieving those water quality objectives and protecting our

          6   beneficial uses.

          7            We received several comments about the derivation

          8   of the N.A.L.'s, how did we come up with the numbers?  And

          9   the N.A.L.'s were derived using the water quality standards

         10   that are found within the Basin Plan, the State's Ocean

         11   Plan, and the California Toxics Rule, and these are designed

         12   and developed to protect the water quality.

         13            This way, the N.A.L.'s will help assess compliance

         14   with the already existing permit prohibitions, which

         15   include -- I'll go over them really quickly -- Prohibition

         16   A.1, which is discharges into and from the MS4 causing

         17   pollution, contamination, or nuisance are prohibited;

         18   Prohibition A.3, discharges causing or contributing to a

         19   violation of water quality standards are prohibited; and

         20   Prohibition B.1, non-storm water discharges must be

         21   effectively prohibited.

         22            And these -- these non-storm water action levels,

         23   well, they're for non-storm water discharges, which,

         24   Prohibition B.1, which are prohibited, and then -- but then

         25   there's also exemptions to that prohibition, and where a
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          1   discharge is exempted from the prohibition, then it still

          2   must meet the water quality standards and not cause a

          3   condition of pollution, contamination, or a nuisance.

          4            We received some comments questioning the

          5   appropriateness of the required response to N.A.L.

          6   exceedances.

          7            A single exceedance of an action level or a

          8   thousand exceedances of an action level must result in the

          9   co-permittee taking the appropriate action.

         10            Since the action levels are tied to the water

         11   quality standards, a single exceedance of an action level

         12   shows an exceedance of water quality standards that the

         13   co-permittees should already be investigating and addressing

         14   under the current permit.

         15            If there are thousands of N.A.L. exceedances, we

         16   put in the permit a provision allowing the co-permittees to

         17   prioritize their resources in addressing those exceedances,

         18   and as part of that prioritization, we expect that they can

         19   take into account the frequency and magnitude of those

         20   exceedances.

         21            Meeting the action levels or performing the

         22   required action in no way alleviates the co-permittees'

         23   already existing requirements to meet those discharge

         24   prohibitions and receiving water limitations.

         25            I'd like to clarify the cost for monitoring of the
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          1   action levels.  Some of the commenters have said that it

          2   could cost up to hundreds of millions of dollars for the

          3   monitoring, and we haven't been provided adequate

          4   justification for that number.

          5            To clarify, the permit has action levels for

          6   16 constituents, the co-permittees already monitor for 14 of

          7   those constituents which have action levels.

          8            We understand the difficulties there are with

          9   monitoring and the cost associated with monitoring, and we

         10   had many discussions with the co-permittees on this in the

         11   spring and summer of this year.

         12            And as a result of that, we actually had changed a

         13   lot of the monitoring to give them greater flexibility on

         14   the frequency of monitoring and the location of the

         15   monitoring to closely match their existing efforts in

         16   that -- in that dry weather monitoring.

         17            We received a lengthy comment letter that the

         18   action levels are unfunded State mandates, and we have seen

         19   very similar comments previously through -- in, I think,

         20   every comment cycle that we've had, and it -- this issue has

         21   previously been thoroughly addressed in the Counsel's legal

         22   memo that was provided to you at the November hearing.

         23            In addition, the errata for today's meeting

         24   provides the federal regulations that give us the broad and

         25   specific legal authorities to require non-storm water action
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          1   levels.

          2            Lastly, we received comments asking the Board to

          3   delay adoption of the permit to give the co-permittees more

          4   time to discuss the Tentative Order, and I do not share that

          5   view.

          6            This has been a really long process starting with

          7   the pre-application meetings that we had with the

          8   co-permittees back in the Spring of 2006.

          9            Throughout the reissuance, ample time has been

         10   provided for the comments and the discussion of the Order.

         11   We met with the co-permittees multiple times this year

         12   discussing the Numeric Effluent Limitations and dry weather

         13   monitoring requirements, and we made changes based on those

         14   discussions of the Tentative Order.

         15            In July, the County submitted a red line

         16   striked-out version of the permit, and they did so again in

         17   November and they've done so again for this meeting, and

         18   each time, we looked at those three different underlined

         19   striked-out changes that they provided.

         20            We reviewed it, we considered it, we looked at

         21   every comment.  We followed your directions in the February

         22   of 2008 (sic) to include measurable performance criteria, so

         23   we started with numeric effluent limitations.

         24            And then again last month, we followed your

         25   directions to remove the threat of mandatory minimum

�
Page 15

0006293



B3529WQSD(p) 121609
                                                                       16

          1   penalties, and we've made the change of N.E.L.'s to

          2   N.A.L.'s, and so now we're down to this final issue today,

          3   effluent limitations or action levels.

          4            So let's complete the reissuance of this

          5   Orange County permit, move on to compliance assurance,

          6   looking at the assessment of environmental outcomes, and the

          7   reissuance of the upcoming Riverside County permit.

          8            I ask the Board to adopt this order with the errata

          9   provided in November and the additional errata provided for

         10   this meeting, and that concludes my presentation.  I'm

         11   available to answer any questions you have.

         12       MR. KING:  Yeah.  Ben, if you could help us out a bit by

         13   kind of going through the more -- you kind of went through

         14   the laundry list of objections they're continuing to raise

         15   mainly just to preserve their objections and -- for any

         16   future challenge they want to raise.

         17            But the issues right now are the specific changes

         18   you've made consistent with our instruction for the Numeric

         19   Action Levels, to change the effluent levels to action

         20   levels, and they've proposed a few specific changes, well,

         21   more than a few, in their proposed errata.

         22            Is there any way we can narrow the issue by saying

         23   that some of these are acceptable?  If any of them are, then

         24   that may shorten this process.

         25       MR. NEILL:  Well, we reviewed those, and where we

�
Page 16

0006294



B3529WQSD(p) 121609
                                                                       17

          1   thought it was acceptable, we incorporated that language in

          2   the errata that we provided to you.

          3       MR. KING:  Yeah.  The final errata incorporates all of

          4   the changes which are acceptable, because I -- okay.

          5       MR. SMITH:  Mr. King, Jimmy Smith, Senior Scientist for

          6   the Northern Watershed Unit.  To clarify that a little bit,

          7   I think it's important to realize that the comment letters

          8   that we received from the co-permittees describe the general

          9   categories and general issues of which they wanted to see

         10   changes made.

         11            We addressed those comments in particular, and by

         12   doing so, that provided the justification provided for why

         13   we did not accept the final eratta that they had suggested

         14   we take.

         15            So we looked at it on more of a categorical sense,

         16   and we refuted those for the reasons that we presented to

         17   you today.

         18       MR. KING:  Okay.  I just want to be clear, unless I'm

         19   missing something in my package of materials.  I've got your

         20   original errata, which incorporates the Numeric Action

         21   Levels, as we discussed, then I've got all the comment

         22   letter responses, including the additional draft updates and

         23   eratta that came from the County of Orange.

         24            After receiving this draft updates (sic) and

         25   eratta, there was not another version of your final eratta,
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          1   was there?

          2       MR. SMITH:  That is correct.

          3       MR. KING:  Okay.

          4       MR. SMITH:  We did not think it was necessary.

          5       MR. KING:  Okay.  So all of them have been rejected?

          6       MR. SMITH:  Correct.

          7       MR. KING:  I just wanted to be clear on that.

          8            Anybody else have any questions for Staff?

          9            Now we have an organized presentation from the

         10   co-permittees to led -- this is going to be led by the

         11   County of Orange with some collaborative effort, I believe.

         12       MS. SKORPANICH:  Yes.  Thank you Chairman King and

         13   members of the Board.  We have the 12 permittees represented

         14   by one speaker, and we'll try to stay within our 15 minutes.

         15       MR. KING:  Okay.  Richard Montevideo.

         16       MS. SKORPANICH:  We're going to change the order

         17   slightly.  Brad Fowler first, Nancy Palmer second, then

         18   myself, and then Richard Montevideo.

         19       MR. FOWLER:  Good morning, Chairman King, members of the

         20   Board, Board staff, and fellow stakeholders in the audience,

         21   my name is Brad Fowler.  I've taken the oath, and I'm

         22   representing the City of Dana Point.

         23            Our mayor and mayor pro tem, whom you have

         24   previously heard testify on this permit, have conflicts this

         25   morning and ask that their previous comments stand as
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          1   presented in previous testimony with the exception of their

          2   concerns over mandatory minimum penalties.  Thank you for

          3   that adjustment.

          4            I've put a -- we have a PowerPoint slide

          5   presentation here.  In the interest of your request to keep

          6   limited time, I may have to skip through some of these,

          7   Chairman King.  I have prepared comments here that I would

          8   like to go through.

          9            Despite our elected officials grave concerns and

         10   those of our legal counsel, I remain optimistic that

         11   together this morning we can resolve the few remaining

         12   details on Non-Storm Water Action Levels, or N.A.L.'s, that

         13   will allow the City to accept these provisions while still

         14   meeting the Clean Water Act requirements to eliminate

         15   (unintelligible) on storm water from entering the MS4 where

         16   reasonably achievable.

         17            More importantly, we can work together as partners

         18   to achieve measurable results that our communities and our

         19   environmental stakeholders will see as demonstrative

         20   progress.

         21            I think you know that the N.A.L.'s errata sheet was

         22   written in very short order to meet December meeting

         23   deadlines.  It's quite lengthy.  The co-permittees asked for

         24   an opportunity to work with Staff on drafting the language

         25   but were denied given the short time frame to meet deadlines
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          1   and the Thanksgiving holiday.

          2            The public was given four work days to respond to

          3   the extempore eratta sheet in writing and scrambled to

          4   carefully review the significant and many newly amended

          5   provisions that you see there.

          6            The co-permittees again asked for an opportunity to

          7   work with Staff on making suggestions to adjust the proposed

          8   language in preparation for this meeting but were also

          9   denied.  Therefore, we're here today in a public forum

         10   speaking to you about our deep concerns, but for a

         11   relatively few paragraphs in there, that we have.

         12            And, Chairman King, we can go and look at some

         13   fairly direct things, and our plan is to do so, as opposed

         14   to the complete eratta sheet.

         15            As I've reviewed the December 8th correspondence to

         16   the Board on this issue, and I think there's -- there's

         17   several comments and easily correctable language fixes.

         18            I would comment on the N.R.D.C.'s letter, which was

         19   the seventh letter, and I will address their quotation as

         20   follows.  Here they -- this quotation in their letter talks

         21   about the fact that, "No amount of motor oil should be

         22   poured into the MS4 system, and we agree with that."

         23            My comment is that eliminating an identifiable

         24   discharge, like motor oil in this example, is important to

         25   us, and we'd love to find the source that can easily
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          1   eliminate this, but this is not the problem that we face.

          2            Can you show the next slide, please?

          3            We showed you in the last meeting, here's our

          4   problem:  We have many, many sources.  Many of them are

          5   underground, they're variable, they happen all the time.

          6   And we showed you the example here, where we went out.

          7            This is an example of a single location for one

          8   outlet.  It's got a thousand potential sources here.  You go

          9   out the first day, you find 19 places.  You go out the next

         10   day, you find nine places, different places.  The next day,

         11   11 places.

         12            And our problem is, is that we have so many of

         13   these, that our ability to completely eliminate the source

         14   is really not possible and forces us, really, in putting in

         15   diversions and things at the end of the pipe.

         16            We have made great progress in past permit cycles,

         17   particularly along the coast.  I only show you this because

         18   when the Staff said we're not -- have not been making

         19   progress, all those circles along there that you see along

         20   the coast, and there are some that aren't shown, we have

         21   19 diversions here in the city of Dana Point where we are

         22   taking care of storm water or the dry weather flow.

         23            Next, please.

         24            I'm going to skip down through some of my comments.

         25   And that's not to say we aren't monitoring new locations and
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          1   discovering new dry weather pollutant sources.  The Board

          2   staff is concerned because, as we go through the new 303(d)

          3   list, we're identifying new sources and a new 303(d) list.

          4            Well, that's true, because we're testing a lot more

          5   sources.  We're going in, we're going inland, and we're

          6   testing a lot of new sources, and we are finding new sources

          7   of pollutants, and we address those.

          8            But remember that we're taking a lot off of the

          9   list that we identified at the start of the last permit

         10   cycle that we worked on during this permit cycle.  So we're

         11   really trying hard to make progress here.

         12            Let's go through the next -- these were some slides

         13   to show that we are making good progress.

         14            So why are we asking for adjustment to the new

         15   language?  Although a cursory reading of the permit language

         16   would lead one to believe there are situational options and

         17   flexibilities, there's a few locations where we have a

         18   problem.

         19            The new language now states that, "A single

         20   exceedance for any test triggers mandatory action," and

         21   that's Section C.4, and, "Any dry weather flow that's

         22   conveyed in the MS4 is a violation for C.2.A."

         23            Combine that with the information on exceedance

         24   frequencies we provided you in this slide, next slide here

         25   (indicating), and it tells us the results will fail every

�
Page 22

0006300



B3529WQSD(p) 121609
                                                                       23

          1   time and in even pristine reference streams will fail nearly

          2   every time.

          3            As you can see from this, given our current

          4   testing, we'll fail at least 97 percent of the time.

          5   Pristine Orange County coastal reference streams, again, we

          6   fail 91 percent of the time.  Even with SCCWRP reference

          7   streams outside of our coastal region, you're going about

          8   half the time.  So we think the standard is flawed and needs

          9   to be changed.

         10            We understand Board and Staff may not completely

         11   believe these numbers showing the proposed action levels

         12   that are flawed or may not believe that the co-permittees

         13   should be allowed to set the action levels.  It's the

         14   fox-and-the-hen house issue, and we appreciate that, which

         15   is why we are recommending an independent service

         16   organization with Regional Board membership do so as quickly

         17   as possible to review and set reasonable action levels.

         18            Proposed Section C.2.B now says flatly that we must

         19   eliminate or be in violation of all of the local discharges

         20   to the MS4 when we have shown you that it's practically

         21   unachievable to completely stop illicit discharges, such as

         22   over irrigation or residential car washing, as an example.

         23            Proposed Section C.2.C. says we must prevent or

         24   prohibit an entire federal exempted category of discharge

         25   based on a single exceedance of an exempted category that
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          1   exceeds any action level for any amount.

          2            So as an example, a single incident of a car

          3   washing in a residential neighborhood would be a runoff

          4   incident that might be identified to the City would require

          5   outlawing car washing the way the language is in the report

          6   that we see today.

          7            As regarding costs, nothing has really changed.  I

          8   would clarify, here on the fly, what Ben Neill told you is

          9   we showed you here that the cost of monitoring goes up

         10   260 percent.  That's because the test cost increase, the

         11   testing is for more pollutants now.  The cost goes from 400

         12   to a thousand bucks for each test.

         13            The test number increase is 50 percent because

         14   we're not testing just six months of the year, as the

         15   current permit, we're testing all year in the new permit.

         16   That's another 50 percent.  So the monitoring cost is

         17   increasing, but that's not the big thing.

         18            The -- the big thing is the next slide, remember

         19   that once we find something, we have to investigate.  Here's

         20   the slide showing examples for every investigation, because

         21   every location that's tested that fails, we've got to

         22   investigate every single exceedance.

         23            Please recall this slide showing the average cost

         24   of investigation or justification.  Here we've got

         25   Aliso Creek, four-and-a-half years, couldn't find the
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          1   source.  San Juan Creek, we tried to say, well, let's look

          2   at a justification that there is nickel and cadmium in the

          3   geology, that's $30,000 there.  The average cost of this in

          4   the next slide could exceed $84 million for the 480 N.E.L.

          5   outfalls.

          6            The third is, not only then the cost beyond

          7   monitoring and investigation or justification, is actual

          8   structural treatment retrofits and, basically, all we're

          9   finding that's really effective here is diversion.

         10            So here's examples of the latest that we put in

         11   Dana Point.  The average is $900,000 apiece.  So those costs

         12   are still in there.

         13            Now, although the mandatory minimum penalties have

         14   been removed, violation penalties have not, and the costs

         15   shown in the previous slides here do not include the million

         16   dollars in annual costs the County provided you for the

         17   other areas of the permit beyond N.A.L.'s, nor the new costs

         18   we have to tackle with the recently adopted bacterial

         19   T.M.D.L.'s for San Juan Creek, Baby Beach, and Aliso Creek.

         20            In summary, I've tried to convey that we're making

         21   good progress here, but as an engineer, my fear is that we

         22   may inadvertently be diverting the lion's share of our

         23   fiscal resources in this permit to a mouse's share of the

         24   problem.

         25            The pollutant load reaching our recreational water
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          1   bodies from dry weather non-storm water flow is just an

          2   infinitessimal percentage of contributions from wet weather

          3   storm flow that we get, and the vast percentage of these

          4   480 outlets of dry weather flows are inland.  They don't

          5   flow into the ocean, but percolate in the dry storm channels

          6   like San Juan Creek.

          7            Please listen to the following presentation.  Thank

          8   you.

          9       MR. KING:  If I may, we're down to 4 minutes and

         10   40 seconds left on the time, and I want to address one thing

         11   here and see if we can take a different approach here.

         12            The first issue that Mr. Fowler raised was the

         13   nature of the process that we've gone through.  At the last

         14   meeting, we -- the Board came to a conclusion that we would

         15   make this adjustment with regards to the numeric effluent

         16   limits and implement action levels in lieu of those.

         17            If we had been earlier in the day, we could have

         18   sent you off into a conference room here, draft some revised

         19   language, and adopt eratta that we were going to do on that

         20   day.

         21       MR. FOWLER:  We asked for that.

         22       MR. KING:  Right.  Well, it was late, and there was a

         23   lot of revision and to get it more accurate.  We don't want

         24   you to feel that you haven't had your opportunity to sit

         25   down with Staff and go through these specific changes.
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          1            You've come with eratta that you would propose, and

          2   what I would like to do, and if no one else on the Board

          3   vigorously objects, we're going to move this item in the

          4   calendar here, just change our agenda slightly.

          5            Everyone who's interested in this item matter may

          6   go into a conference room, if you can find one that would be

          7   appropriate here that's large enough that we can get as many

          8   people in, go through item by item your particular issues

          9   that you proposed in the eratta, even if the answer isn't

         10   what you want, you'll get an opportunity to verbalize it, go

         11   through it, and we can call this matter back on the agenda

         12   later this afternoon.

         13            Is everybody okay with taking this approach?

         14       MR. GIBSON:  Mr. Chair, if I may, it might be best to go

         15   through the rest of the presentations first before we get to

         16   that point.  The Board may have other questions or issues to

         17   raise that may not lend itself to that approach or that

         18   would at least give us several things to work on if they

         19   depart our presence.

         20       MR. KING:  Well, we were using up most of the time that

         21   we had allotted for this presentation, and what I was hoping

         22   going through the particular proposed eratta would eliminate

         23   a lot of the issues.  Maybe that's wishful thinking.

         24            I'll have to give you a few more minutes if you

         25   wanted like to complete your presentation now, and then
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          1   we've got a good number of speakers on this.

          2       MR. RAYFIELD:  Actually, I like your thought.

          3       MS. SKORPANICH:  If I may, my slides outline four major

          4   changes to the eratta to focus in on the meat of the

          5   modifications that we're asking for.  So if you'd like, I'll

          6   go through that, and then we can go back to deliberation?

          7       MR. KING:  Any other Board members have a preference on

          8   how we handle this?

          9       MR. DESTACHE:  Yeah.  Actually, I would like to hear the

         10   four items and perhaps we can give them direction at that

         11   point to address those items, because we want to start

         12   narrowing this down.

         13            We got to get to the end game, and if those four

         14   are the meat of what needs to be changed, then we can take

         15   those issues, put them in a room, and let's get them

         16   resolved.

         17       MR. KING:  I -- I will let every person who submitted a

         18   speaker slip speak today on this item.  Since Ms. Elia --

         19   let me see if there's any other -- if the N.R.D.C. is -- do

         20   we have -- who was the other speaker?  Okay.

         21            You can complete your presentation, and I'll call

         22   two other speakers, and then we're going to dismiss the

         23   parties to go to a conference room to hammer this out.

         24       MS. SKORPANICH:  Thank you very much.

         25            We're going to start off by just saying how much we
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          1   appreciate that you heard us at the last meeting and gave

          2   direction to Staff.  We support these non-storm water action

          3   levels.

          4            Of the four remaining concerns that we have, the

          5   first is how they were derived.  Basin plan objectives are

          6   being applied to end of pipe.  We think that's

          7   inappropriate.

          8            There's also reference to the state implementation

          9   plan, which may, in effect, make these N.E.L.'s by virtue of

         10   the way they were derived.  The solution is to modify C.1 to

         11   allow an independent third party to develop a statistically

         12   based set of these action levels and a corresponding

         13   implementation plan.

         14            We have already spoken with Southern California

         15   Coastal Water Research Project of which the permittees and

         16   the Regional Board are both members that sit on that

         17   commission.  They are both interested and willing to take on

         18   this work that the permittees would fund.

         19            If the third party work is not submitted with

         20   18 months of numeric action limits that are currently

         21   registered with the permit.  So our first request today is

         22   to change the derivation and allow some time for a

         23   statistically based action level.

         24            Concern number two is the natural source exclusion.

         25   The language, as you see it today, says that it allows for
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          1   discharges that exceed those action limits that the

          2   discharge is natural in origin and conveyance, but remember

          3   we're measuring at the end of the pipe.

          4            So as it's coming out of pipe, it's never going to

          5   be natural and it's in conveyance as well as in origin, and

          6   we do have situations for samples with cadmium in the

          7   groundwater leeching into the surface water.

          8            I'll skip over the details here, but we really

          9   question whether naturally occurring metal, like cadmium, is

         10   really a high priority for us to be focussing on.

         11            What we'd like to do is in Section C.2.A, strike

         12   the term "and conveyance," so that if it's natural in

         13   origin, even though it's moving through the MS4, it's

         14   allowed.

         15            Concern number three is that when we find a

         16   discharge that exceeds the N.A.L., we determine it's from an

         17   exempted category, then we must prohibit that entire

         18   category.  We think the wholesale prohibition on an entire

         19   category based on a single discharge isn't appropriate.

         20            The solution here is to just add this one phrase in

         21   Section C.2.C that says, "Then the co-permittees must

         22   determine if this is an isolated circumstance or if the

         23   category of discharges through prevention or prohibition,"

         24   et cetera.

         25            Fourth remaining concern is that illicit discharge
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          1   or connections must be eliminated.  I think some of the

          2   examples that Brad Fowler showed a bit earlier with

          3   foundations range and the like show that it really isn't

          4   possible in every case or practical to eliminate those

          5   discharges.

          6            What we propose is a simple solution to this

          7   problem is in Section C.2.B to say -- to add something that

          8   says, "If we show that it's not practicable to eliminate a

          9   certain discharge that we come back with a program to

         10   control it."

         11            So in conclusion, we have four modifications that

         12   we're requesting from you today.  Our eratta sheet that we

         13   submitted with our written comment letter on December 8th

         14   makes conforming changes throughout the -- the new eratta so

         15   that all the parts are then consistent, but really they boil

         16   down to those four points there.

         17            The benefits, we think it still provides for water

         18   quality.  It allows for a reasonable amount of resources to

         19   be directed to the most high priority problems and allows

         20   the permittees to work collaboratively with your staff.

         21            And if I may say on a personal note, we would like

         22   that opportunity.  There's only so much that you can do in

         23   communication, in written comments, and with limited time at

         24   the podium, frankly, I think we can all do better.

         25            These were complex problems that we're trying to
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          1   address and be successful at achieving some progress on, and

          2   I think that real communication and being able to work

          3   together and sit around the table is what we need to solve

          4   these problems.  Thank you.

          5       MR. KING:  Ms. Skorpanich, did you want to speak more --

          6       UNIDENTIFIED SPEAKER:  Actually, that was

          7   Ms. Skorpanich.

          8       MS. SKORPANICH:  I think that was our 15.  We're done.

          9       MR. KING:  Okay.  All right.  Noah Garrison, if you're

         10   here.  Would three minutes suffice?

         11       MR. GARRISON:  That would be fine.  Thank you.

         12            Good morning, Mr. Chair, members of the Board.  My

         13   name is Noah Garrison, I'm with the Natural Resources

         14   Defense Council.

         15            My comments today will be focussed on the point

         16   that under the Clean Water Act, and I think lost in this

         17   discussion, is that non-storm water is treated fundamentally

         18   different from storm water.

         19            Non-storm water runoff under the Clean Water Act

         20   must be prohibited absolutely from entering the MS4 system,

         21   even for categories of conditionally exempt discharges that

         22   this Board believes are exempted from this prohibition,

         23   there is an absolute prohibition against any amount of

         24   pollution from those sources entering into the MS4 and

         25   reaching waters of the United States.
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          1            As a result, I think the first point I would make

          2   with response to the County's questions about how the

          3   actions levels were set, these are levels that were set to

          4   be protective of storm water quality and applied to storm

          5   water discharges; however, in terms of setting action

          6   levels, any amount of pollution entering the MS4 system from

          7   a non-storm water discharge is prohibited and therefore

          8   these levels would be appropriate.

          9            Secondly, we fully support the Board's goal of

         10   eliminating (unintelligible) discharges and by using

         11   monitoring and by using actions that must be taken by the

         12   co-permittees in the event of exceedances in the action

         13   levels.

         14            However, we are concerned that by the language of

         15   the permit, it appears to confuse the prohibition against

         16   non-storm water discharges and the actions that must be

         17   taken by permittees in the event that an action level is

         18   exceeded.

         19            We think that the permit should be clearer, that

         20   the purpose of the action levels is solely for monitoring

         21   and to prioritize investigation of discharges of non-storm

         22   water, but in no way should this be viewed as an action or

         23   any kind of compliance with the Clean Water Acts prohibition

         24   against known storm water discharges or the conditional

         25   exempt discharges contribute no pollution to source -- to
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          1   waters of the United States.

          2            And we're concerned that by the language in the

          3   permit currently, it does confuse this issue, because when a

          4   pollution is present in an amount that is less than the

          5   action levels, the co-permittees are not required to take

          6   any action to investigate that at this point.

          7            We want it clear that either solely to prioritize

          8   potential investigation and in no way as -- as was stated by

          9   Board staff, in no way does it exclude the requirement that

         10   co-permittees comply with the Clean Water Act's non-storm

         11   water pollution.

         12            There was language in the earlier version of the

         13   permit that stated that the purpose was for monitoring and

         14   assessment of the propriety or the -- the success of their

         15   programs to eliminate non-storm water discharges.  We feel

         16   that this language should be reinstated, and we feel, again,

         17   that it should be absolutely clear that nothing in this

         18   section of the permit, in Section C of the permit, excuses

         19   the requirement that all non-storm water discharges must be

         20   prohibited.

         21       MR. KING:  Thank you.

         22            And Ms. Elia, Penny Elia, if you have comments

         23   related to the numeric action level revision, I'll let you

         24   speak at this time.

         25       MS. ELIA:  Well, sir, no.  I -- I don't specifically on
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          1   that.  I'm just rather flabbergasted that we're two years

          2   past this permit, and we're -- we're -- are you proposing

          3   that we break, and we're all going to go into a conference

          4   room and this will come back to you, what?  Later today?

          5       MR. KING:  Correct.

          6       MS. ELIA:  I mean, you know, we don't all get paid to be

          7   here.

          8       MR. KING:  I know.  I'm losing substantial money to be

          9   here.

         10       MS. ELIA:  I mean, I just don't understand that after

         11   two years, and months and months and months, why we're all

         12   going to go back into a conference room and hammer out these

         13   items.  What's there left to talk about?

         14       MR. KING:  Honestly, it's because we don't want to come

         15   back again on this matter.  We want to let the parties go

         16   into the room and flesh through these remaining items, see

         17   eye to eye on the, you know, speak directly on these last

         18   issues and put this issue to bed, put this permit to bed.

         19       MS. ELIA:  Well, I'm extremely complimented that you

         20   would call me to the podium, you know, as an environmental

         21   representative, but we have a whole room here of

         22   environmental representatives that certainly would like to

         23   speak to this.  So how long will we go into this sequestered

         24   hammering unit?

         25       MR. KING:  As long as it takes within reason, and I
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          1   wanted to grant your Christmas wish.

          2       MS. ELIA:  Well, thank you, Santa.  This is wonderful.

          3   I thank you, and I hope you and the elves will adopt this

          4   permit today, and thank you so much.

          5       MR. KING:  Thank you.

          6            All right.

          7       MS. HAGAN:  Mr. Chair, may I just offer a comment?  I

          8   just wanted to point out that all the parties, anybody who's

          9   interested should be allowed to go into the room, which I

         10   think you've already indicated, and I don't think it's

         11   appropriate for the Board to direct that the parties

         12   necessarily reach a compromise, but that they should do

         13   their best to discuss the issues and bring it back for the

         14   Board to look at and hear from the remaining parties who

         15   haven't had a chance to speak.

         16       MR. KING:  Absolutely.

         17       MS. HAGAN:  So I just wanted to make clear on the record

         18   that that is what, I think, what you were intending.

         19       MR. KING:  My direction wasn't intended to mean that

         20   there had to be agreement, because I'm sure that there won't

         21   be agreement on everything, but it's just that I wanted

         22   everyone to be able to verbalize directly to each other and

         23   not speak past each other, which often happens in this

         24   process when we're considering things here on the agenda.

         25            So I'd like to get everybody in the same room to
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          1   be able -- everyone who is interested in this matter, and

          2   you can let us know if we're not able to accommodate

          3   everyone in a single room.

          4            Please, go ahead.

          5       MR. RAYFIELD:  Thank you.  If I may add to that, when

          6   they come out of the room, I'd like a clear statement as to

          7   just exactly what they differ on, if there remain

          8   differences.

          9            Is that what you had in mind?

         10       MR. KING:  Absolutely.

         11            Mr. Montevideo.

         12       MR. MONTEVIDEO:  Yes.  Mr. Chair, thank you.

         13   Richard Montevideo on behalf of the City of Dana Point.

         14   I -- the organized presentation, in the interest of time,

         15   was truncated, obviously, and I did have a presentation on

         16   some of the legal issues that we were going to forego, but

         17   in light of some of the comments you just heard from the

         18   N.R.D.C. representative, I would like an opportunity just to

         19   take three minutes if possible to --

         20       MR. KING:  Why don't you do it afterwards?  You can

         21   address those issues, we'll let you when we have the

         22   presentation.

         23            Mr. Neill?

         24       MR. NEILL:  All visitors will need to check in with the

         25   front desk and get the visitor's badge and we'll be meeting
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          1   at the library, and then front desk will direct you to the

          2   library.

          3       MR. KING:  Thank you very much.  And we will move --

          4   we'll take a five-minute break.  We will take a break and

          5   reconvene at -- it's an hour fast.  We'll meet at five after

          6   11:00.  We'll reconvene at 11:00.  We'll reconvene at five

          7   minutes till 11:00.

          8            (Recess)

          9       MR. KING:  Okay.  We're recalling Agenda Item 12, and I

         10   think I'll start here.  If we could have Mr. Neill make a

         11   brief presentation.

         12       MR. NEILL:  I brought in my supervisor, Jimmy Smith.

         13       MR. KING:  Okay.  Jimmy Smith will make a presentation

         14   on any revisions to the errata.

         15       MR. SMITH:  Jimmy Smith, Senior Scientist for the

         16   Northern Watershed Unit.  I think we did it.  We -- we got

         17   through some of the emotions and some of the heated

         18   discussion, and I want to thank everybody for maintaining a

         19   very professional attitude and being passionate, too, about

         20   your cause, your beliefs, but yet still working towards a

         21   solution.

         22            And the presentation I'm going make now is kind of

         23   just going over the changes we made.  We left the library,

         24   and everybody was in agreement.  That was about an

         25   hour-and-a-half ago.  We printed it out, and everybody got
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          1   to look at it, too, so I think we're in good shape.

          2            We do have a sign-in sheet for everybody who

          3   attended, we'll be putting that in the record.  I would ask

          4   that if the Board does approve these modified eratta, that

          5   you give us the discretion to update the fact sheet or even,

          6   maybe, some of the findings just to make everything

          7   consistent with the changes we have before you now.

          8       MS. HAGAN:  You would have to do that before you adopt

          9   the permit, just so you know.  You'll have to take some time

         10   to do that.

         11       MR. SMITH:  Okay.  We looked through it.  We think it's

         12   good.

         13            Can you pull it up, Ben?

         14       MR. NEILL:  Yep.

         15       MR. SMITH:  We have it up here as a Word doc, too, so if

         16   you guys want to make changes, here we go.

         17            One of the big issues was when do these take

         18   effect?  We're going to give them an extra, roughly, six

         19   months for monitoring to occur.  So that's the first change

         20   you see before you.  The monitoring now is to take effect

         21   May 1st, 2011, rather than one year following the adoption

         22   of the Order.

         23            Down in C.2, this is just a reordering of the

         24   permit, and we brought it up here to allow them more focus,

         25   I guess, on the fact that they can prioritize, if there's
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          1   more than one exceedance, that they are given the discretion

          2   to go in and consider things like magnitude and frequency,

          3   other information about the watershed, and let them

          4   prioritize and submit a plan on how they're going to address

          5   the exceedances.

          6            Another big issue under C.2.A was the word

          7   "conveyance."  Originally the County asked that we strike

          8   the word "conveyance," and we've come to agreement that what

          9   we really mean is natural conveyance into the MS4 system.

         10   So we clarified it under C.2.A.

         11            C.2.B, we made no changes.  That was Item 4 on the

         12   County's list.  Everybody's okay with that.

         13            C.2.C had to deal with the categorical exemption of

         14   non-storm water discharges, and we have clarified that if a

         15   currently exempted non-storm water discharge -- let me just

         16   back up.

         17            If there's an exceedance of an N.A.L. and it is

         18   linked to an exempted non-storm water discharge, we now have

         19   the discretion to say, if it's a single isolated incident,

         20   we don't necessarily have to exempt the entire category.

         21            The responsibility is on the co-permittee to do

         22   that investigation, deal with the single incident under

         23   I.C.I.D. procedures, report on the category as a whole and

         24   submit that to us for our review.  If it turns out that that

         25   whole category does need to no longer be exempted, then we
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          1   would take that action later.

          2            Moving on.  One of the -- the Issue Number 1 was

          3   kind of the appropriateness of the current Basin Plan

          4   Objectives and C.T.R. criteria serving as the foundation for

          5   the N.A.L.'s.  It was pretty heated discussion on that one,

          6   and there is still some difference in opinion, but we've

          7   agreed that the co-permittees or anybody else is free to go

          8   and evaluate the existing N.A.L.'s, use a third party to

          9   come up with their own N.A.L.'s, and then bring that back to

         10   us for Regional Board consideration.

         11            We also got in there, and we had a fifth item and

         12   this was brought up by N.R.D.C., and this simply reinserts

         13   some language that was deleted from the previous version,

         14   and here you see it's kind of the intent of what N.A.L.'s

         15   are all about.

         16            It provides an assessment of the effectiveness of

         17   the prohibitions in non-storm water discharges and the

         18   appropriateness of exempted non-storm water discharges, and

         19   those are the -- pretty much the sum of the changes.

         20            There was one more change that follows this, that

         21   describes the monitoring.  We also had to change the start

         22   date to May 2011, and not one year following.

         23            So I think, hopefully, you'll hear from everybody

         24   who gets up next that they're in agreement with these

         25   changes and we can move forward.
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          1            So my recommendation is that the Board adopt the

          2   Tentative Order with last month's errata and with the

          3   modified eratta as presented before you today.

          4       MR. KING:  Thank you.

          5            Ms. Skorpanich, would you like to be the lead on

          6   the co-permittees, whoever would like to speak?

          7       MS. SKORPANICH:  I'd like to thank the Board for

          8   directing that we go into conversation.  There were 30-some

          9   odd people.  We talked, we listened.  We had some

         10   constructive dialogue back and forth, and we have numeric

         11   action limits that we're ready to recommend to you.

         12       MR. KING:  Great.  Okay.  So Mr. Fowler, Ms. Palmer,

         13   Mr. Montevideo, Mr. Monette, Mr. Padres, is anyone

         14   interested in speaking, or can we all confirm that these

         15   changes are acceptable?

         16       MR. MONTEVIDEO:  First, I had some time --

         17       THE REPORTER:  What's your name?

         18       MR. MONTEVIDEO:  I'm sorry.  Richard Montevideo on

         19   behalf of the City of Dana Point -- prior to the break, I'm

         20   going to forego that time in the interest of this Board's

         21   time and in the interest of the progress that we made.

         22            I would, however, like to have my presentation just

         23   included as a part of the record if I could.

         24       MR. KING:  That's fine.

         25       MR. MONTEVIDEO:  I would agree with Ms. Skorpanich's
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          1   comment.  We are very much appreciative of Staff's working

          2   with us.  It was interesting to be in that room, and it was

          3   an interesting process.

          4            I have to admit that I did not hold out a lot of

          5   hope when the Chair suggested it, and particularly when one

          6   looked at the size of the parties that were participating,

          7   but it was clearly the right thing to do and I -- we thank

          8   the Board for giving us the opportunity to do that.

          9            The language that you have in front of you, I

         10   think, avoids the legal train wreck on the N.A.L.'s.

         11   Parties may take action to preserve their rights, and of

         12   course we all are reserving our rights, but beyond that, I

         13   think the progress we've made allows the parties to move

         14   forward to deal with water quality issues rather than

         15   arguing over the language.  So, again, thank you.

         16       MR. KING:  Thank you.

         17            Mr. Fowler, go ahead.

         18       MR. FOWLER:  Yeah.  Brad Fowler, City of Dana Point.

         19   Thank you very much.  I would just like to note that it was

         20   all inclusive in the -- the importance of having

         21   representatives from, particularly, N.R.D.C. as well as EPA

         22   there really helped spur the conversation, and one of these

         23   is something that actually came up through N.R.D.C. that was

         24   added on, this last one, so we accomplished more than you

         25   gave us.
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          1            And lastly I would say that our intent here with

          2   the N.A.L.'s is to try to work over the next 18 months with

          3   SCCWRP, with you, to try to come in with modified action

          4   levels that we think will take care of both limits right now

          5   that are too high and too low and those that are proposed

          6   today in the permits.

          7            So thank you very much.

          8       MR. KING:  Thank you.

          9            Mr. Garrison, is he still here?  Okay.  Let's see,

         10   and I'm going to go quickly through the list.  There he is.

         11   Did you have anything you'd like to add?

         12       MR. GARRISON:  I think we can forego our time at this

         13   point.

         14       MR. KING:  Perfect.  Okay.  Great.

         15            And I will -- let's see.  Ms. Rollinger, are you

         16   still here?  It says, "Elected" on here.  I thought it said,

         17   "Ejected," maybe somebody got thrown out.

         18       MR. BEANAN:  I am not the -- my name is Michael Beanan,

         19   Vice President of South Laguna Civic Association.  I'd like

         20   to be permitted to speak on the 15 to 20 people that were

         21   here and have subsequently gone home, and I'll keep my

         22   comments to four to five minutes or less.

         23       MR. KING:  If you could keep it to three, that would be

         24   great.

         25       MR. BEANAN:  Mike Beanan, Vice President, South Laguna
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          1   Civic Association, representing approximately 12 to 15

          2   citizens, including Verna Rollinger, from the Laguna Beach

          3   City Council who participated in this morning's workshop,

          4   and I think that was a good suggestion to do that.

          5            I want to thank the Board and our staff and our

          6   community for their dedication to ending the dry weather

          7   urban runoff pollution in Aliso Creek.

          8            According to a recent U.N. Blue Carbon Report, over

          9   55 percent of the world's carbon is captured by living

         10   marine life.  The stability of our local climate depends

         11   upon a healthy coastal ecosystem.  Discharging five million

         12   gallons per day of polluted urban runoff in Aliso Creek

         13   degrades South County beaches and marine life.

         14            The San Diego Regional Water Quality Control Board

         15   is responsible for protecting coastal receiving waters.

         16   Shell fish, such as abalone, muscles, and scallops are

         17   filter fielders impacted by the Aliso Creek dry season urban

         18   runoff.

         19            The South Laguna Civic Association has participated

         20   in the permitting process for over 20 years without

         21   achieving any measurable flow reductions to Aliso Creek and

         22   coastal receiving waters.  Local recreational and commercial

         23   fisherman are joining us to demand an end to ocean water

         24   pollution from inland city MS4 systems.

         25            Co-permittees continue to insist that dry weather
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          1   urban runoff is impossible only to prove themselves right by

          2   failure.  We need to require public employees to adopt a

          3   can-do attitude and address the source of dry weather flows

          4   from over-irrigation, residential car washes, et cetera,

          5   from all residential drainage areas.

          6            This can be done by designing a capture in

          7   subwatersheds, which can be adapted to de-water a target

          8   residential development with urban runoff problems.

          9            There's only been one Cleanup and Abatement Order

         10   issued for violating storm drain outlets in this watershed.

         11   Fines produce supplemental environmental program funds for

         12   innovative, contracted performance based projects capable of

         13   (unintelligible) discharges while creating new, green,

         14   economy jobs and we support the notion of fines.

         15            The South Laguna Civic Association supports local

         16   community organizations and citizens, including our city

         17   council support staff recommended MS4 permit.

         18            I want to comment, though, that the N.A.L.

         19   framework remains problematic, and the contaminant levels

         20   are artificially diminished by non-native dry weather flows.

         21   Over-irrigation feeds groundwater seepage with recycled

         22   sewage water still nutrient-rich with residential fecal

         23   matter.

         24            Water quantities convey water quality constituents

         25   of concern.  Eliminating over-irrigation, separate car
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          1   washing, and similar wasteful practices can reduce water

          2   quantities from conveying pollution to creek and coastal

          3   receiving waters.

          4            Thank you very much for incorporating our concerns.

          5       MR. KING:  Thank you, Mr. Beanan.

          6            And then I'll read off the rest of the speaker

          7   slips that I have, and if anyone is interested in speaking,

          8   feel free.

          9            Dr. Cindy Lin, Livia Borak, Bill Rihn, Sarah --

         10   Sharon Larimer, Barbara Picheny, Jack Eidt, Barbara Metzger,

         11   or Jerry Collamer.

         12            Dr. Lin?

         13       DR. LIN:  Good afternoon, Mr. Chair, and members of the

         14   Board.  My name is Cindy Lin, I'm with the U.S. EPA's

         15   Region 9's Water Division, and I was part of the discussion

         16   earlier, but I wanted to emphasize a few points that I was

         17   going to make earlier on the permit.

         18            I'm your Board's EPA liaison, and I'd be happy to

         19   recommend adoption of the permit today.

         20            Our office is in support of your staff to include

         21   non-storm water numeric effluent limits given the Clean

         22   Water Act requirement that non-storm water discharges be

         23   effectively prohibited.

         24            Furthermore, it is appropriate to set limits to

         25   protect beneficial uses and attain water quality objectives
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          1   as stated in this region's Basin Plan.

          2            We agree with your November 5th memo that your

          3   counsel, Katherine Hagan, provided to you laying out the

          4   regulatory authority this Board has included in the permit,

          5   and although EPA believes that the numeric effluent limits

          6   would be preferable, your staff has done a good job revising

          7   the permit pursuant to direction provided on November 18th.

          8            If the limits are to be revised to action levels,

          9   it is critical to put into words that any exceedances of

         10   these action levels result in meaningful follow-up reactions

         11   to identify and address the sources of this pollution.

         12            The new permit's provisions require a thorough

         13   analysis to identify the sources of action level exceedances

         14   and to take necessary action to eliminate these pollutant

         15   sources.

         16            We want to emphasize that action beyond is critical

         17   and important to eliminate the pollutant source, and despite

         18   our preference in inclusion of numeric effluent limits for

         19   non-storm water discharges, the revised permit, as a whole,

         20   is a positive step forward, and EPA recommends the adoption

         21   of the permit today to ensure the protection of the water

         22   quality in your region.

         23            Thank you very much for the opportunity to comment.

         24       MR. KING:  Thank you, Dr. Lin.

         25            Livia Borak?
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          1       MS. BORAK:  Good afternoon.  I -- I didn't expect to be

          2   here in the afternoon speaking on this issue, but my name is

          3   Livia Borak.  I'm here with Coastal Environmental Rights

          4   Foundation and San Diego Coastkeeper.

          5            I was also one of those many people in the room

          6   today, and I just wanted to say that your staff did a really

          7   good job of mediating and leading the discussion.

          8            Although, of course, you know, as you would expect,

          9   we would have preferred the numeric effluent limits as well.

         10   I think that we've reached a good compromise, and this is a

         11   great starting point for future permits.

         12            As you know, the San Diego permit will be coming up

         13   for renewal in the next couple of years, so I think that

         14   we're sending a good message to all the co-permittees, and I

         15   urge you to adopt it today.

         16            Thank you.

         17       MR. KING:  Thank you.

         18            I read off the remaining cards, and I don't see

         19   anyone else -- Mr. Beanan?  Okay.  So are there any -- Staff

         20   have any final comments to make?  I think we're good on

         21   that.

         22       MR. GIBSON:  Mr. Chairman, at an opportune moment, I'd

         23   like to clarify that the findings and fact sheet have been

         24   brought up to date with respect to the eratta submitted for

         25   December 16th and that were arrived to at today.
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          1       MR. KING:  Perfect.  That was an opportune moment to

          2   clarify.

          3       MR. ANDERSON:  Just a quick question.  Do you think

          4   these numeric action levels are reasonably achievable?

          5       MR. KING:  Any further comments?  Mr. Rayfield?

          6       MR. RAYFIELD:  First, I want to thank the staff, the

          7   co-permittees, and everybody else, the environmental groups

          8   involved in this.  I think it shows the power of

          9   collaboration and, perhaps even more importantly, the

         10   progress you make when you listen to each other.  So thank

         11   you all for doing that.

         12            And since this is the Orange County permit, and

         13   since I'm the only person left on the Board from

         14   Orange County, I'd like to move that we adopt the Tentative

         15   Order along with the eratta that was issued earlier this

         16   month plus the errata that were developed and presented at

         17   today's meeting.

         18       MR. DESTACHE:  I'll second.

         19       MR. KING:  Okay.

         20       MR. SMITH:  Before you guys vote, just to get it into

         21   the record, I'd like to clarify that we have gone through

         22   the fact sheet and the findings, and everything is up to

         23   date with the eratta as modified.

         24       MR. KING:  Okay.

         25       MR. RAYFIELD:  Thank you.
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          1       MR. KING:  I'll -- we've got a second.  I'd also just

          2   like to thank everybody, thank you for just sitting down,

          3   hammering everything out, and reaching as good of an

          4   agreement as you can.  So it was a productive day, to say

          5   the least, after this marathon permit process.

          6            And I will go ahead and call the question.  All

          7   those in favor?

          8       THE BOARD:  Aye (collectively).

          9       MR. KING:  Opposed?  Abstentions?

         10            It passes unanimously.

         11            (Item 12 concluded at 3:02 p.m.)

         12   
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State of California       
Regional Water Quality Control Board    
San Diego Region 
 
      EXECUTIVE OFFICER SUMMARY REPORT 
      December 16, 2009 
 
ITEM:    12 
 
SUBJECT:  Reissuance of NPDES Waste Discharge Requirements for 

Discharges of Runoff from the Municipal Separate Storm 
Sewer Systems (MS4s) draining the watersheds of the 
County of Orange, the Orange County Flood Control District, 
and the incorporated Cities of Aliso Viejo, Dana Point, 
Laguna Beach, Laguna Hills, Laguna Niguel, Laguna 
Woods, Lake Forest, Mission Viejo, Rancho Santa 
Margarita, San Clemente, and San Juan Capistrano within 
the San Diego Region (South Orange County Municipal 
Storm Water Requirements) Tentative Order No. R9-2009-
0002 (formerly Tentative Orders No. R9-2008-0001 and R9-
2007-0002).  At its meeting on November 18, 2009, the 
Regional Board closed the public hearing on this matter and 
will not accept new evidence or testimony.  The Regional 
Board will only accept written and oral comments on the 
proposed revisions made to the Tentative Order following 
the November 18, 2009 meeting.  Any such written 
comments must be submitted by 5 p.m. on December 8. 
(Ben Neill) 

 
PURPOSE: The Regional Board will consider revisions to the Tentative 

Order that replace numeric effluent limitations for dry 
weather, non-storm water discharges with numeric action 
levels for these same discharges and that accelerate the 
monitoring requirements associated with the numeric action 
levels.  The Regional Board will consider whether to adopt 
Tentative Order No. R9-2009-0002, with updates and errata. 

 
PUBLIC NOTICE: Public noticing for the Tentative Order was described in the 

Executive Officer’s Summary Report (EOSR) provided for 
Item 12 at the November 18, 2009 meeting.  The agenda 
notice for the December 16, 2009, meeting satisfies 
additional public noticing requirements.  At the November 
18, 2009 meeting, the Regional Board closed the public 
hearing in this matter and will not accept new evidence or 
testimony.  As noted in the agenda published for today’s 
meeting the Regional Board will only accept written and oral 
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Item No. 12 2 December 16, 2009 

comments on revisions made to the Tentative Order 
following the November 18 meeting.  A redline/strikeout 
version of the affected pages of the Tentative Order was 
posted on the Regional Board’s website on December 2 and 
was sent to the Copermittees and distributed by email to the 
Copermittees and interested parties on December 2, 2009. 

 
DISCUSSION: This EOSR supplements the EOSR provided for Item 12 at 

the November 18, 2009 meeting.  At that meeting, the 
Regional Board heard extensive testimony on the Tentative 
Order, including concerns by some parties that exceedances 
of proposed numeric effluent limitations for non-storm water 
discharges will subject Copermittees to mandatory minimum 
penalties.  The Regional Board closed the public hearing 
and directed staff to prepare revisions to the Tentative Order 
that replace numeric effluent limitations with action levels for 
dry weather non-storm water discharges and that accelerate 
required monitoring for numeric action levels so that it begins 
one year after adoption of the Order.  At the November 18, 
2009 meeting, the Copermittees presented proposed errata 
to the Board.  These errata have been carefully reviewed 
and incorporated to the extent appropriate in the draft 
updates and errata for the Tentative Order (Supporting 
Document No. 1).  The proposed changes eliminate the 
possibility of imposition of mandatory minimum penalties 
(MMPs) that existed with the previously proposed non-storm 
water effluent limitations but establish numeric action levels 
that, when exceeded, require the Copermittees to take 
affirmative steps to implement and comply with the Clean 
Water Act requirement to effectively prohibit the discharge of 
unauthorized non-storm water into the MS4s. 

   
LEGAL CONCERNS: None. 
 
SUPPORTING  1. Draft Updates and Errata for the revised Tentative Order 
DOCUMENTS:     

 
 
RECOMMENDATION: Staff recommends that the Regional Board adopts the 

Tentative Order with updates and errata.   
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This document represents additional tentative updates and errata to the August 
12, 2009 release of Tentative Order No. R9-2009-0002.  These updates and 
errata are in addition to those provided to the Regional Board at the November 
18, 2009 meeting as Supporting Document No. 2.  The errata represent minor 
clarifications and reference mistakes identified by Staff on the August 12, 2009 
public release of draft Tentative Order No. R9-2009-0002.  The updates include 
changes made at the Board’s direction from the November 18, 2009 meeting. 
 
 
Permit Errata 
 
Pg. 38, Section F.1.d.(7) references “watershed equivalent BMP(s) consistent 
with Section F.1.c.(8)” should reference Section F.1.d.(11). 
 
 
Permit Changes 
 
 
Pg. 17, Finding E.12: 
 
12. This Order requires each Copermittee to effectively prohibit all types of 
unauthorized discharges of non-storm water into its MS4.  However, historically 
pollutants have been identified as present in dry weather non-storm water 
discharges from the MS4s through 303(d) listings, monitoring conducted by the 
Copermittees under Order No. R9-2002-0001, and there are others expected to 
be present in dry weather non-storm water discharges because of the nature of 
these discharges.  This Order includes action levels WQBELs for pollutants in 
non-storm water, dry weather, discharges from the MS4 designed to .  WQBELs 
included in this Order have been established for pollutantsensure that the 
requirement to effectively prohibit all types of unauthorized discharges of non-
storm water in the MS4 is being complied with. which have   Action levels in the 
Order are based upon the reasonable potential to cause or contribute to an 
excursion of numeric or narrative water quality objectives and criteria as defined 
in the Basin Plan, the Water Quality Control Plan for Ocean Waters of California 
(Ocean Plan), and the State Policy for Implementation of Toxics Standards for 
Inland Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP).  An exceedance of an action level requires 
specified responsive action by the Copermittees.  This Order describes what 
actions the Copermittees must take when an exceedance of an action level is 
observed.  Exceedances of non-storm water action levels do not alone constitute 
a violation of this Order but could indicate non-compliance with the requirement 
to effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4 or other prohibitions established in this Order.  Failure to undertake 
required source investigation and elimination action following an exceedance of 
an non-storm water action level (NAL or action level) is a violation of this Order.  
The Regional Board recognizes that use of action levels will not necessarily 
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result in detection of all unauthorized sources of non-storm water discharges 
because there may be some discharges in which pollutants do not exceed 
established action levels.  However, establishing NALs at levels appropriate to 
protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges.  This 
is consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region, including those which discharge 
into and from the MS4.  NPDES regulations require that all permit limitations be 
expressed, unless impracticable, as both average monthly limitations (AMEL) 
and maximum daily limitations (MDEL) for all discharges other than privately 
owned treatment works (40 CFR 122.45(d)). 
 
 
Pg. 22 – Section C: 
 

C. NON-STORM WATER DRY WEATHER ACTION LEVELSNUMERIC 
EFFLUENT LIMITATIONS 
 

1.Section C of this Order incorporates numeric effluent limitations (NELs) to 
assure non-storm water dry weather discharges from the Copermittee’s MS4s 
into receiving waters are not causing, threatening to cause or contributing to a 
condition of pollution or nuisance and to protect designated Beneficial Uses.  
Compliance with numeric limitations does not excuse compliance with the non-
storm water discharge prohibition in Section B.1.  Compliance with NELs 
provides an assessment of the effectiveness of the prohibition of non-storm water 
discharges and of the appropriateness of exempted non-storm water 
discharges.1  Compliance with Section C of this Order requires that an 
exceedance of an NEL must result in one of the following outcomes:   
 

a.Copermittees investigate the source of the exceedance and determine that 
it is natural (non-anthropogencially influenced) in origin and conveyance.  
The findings are to be conveyed to the Regional Board for review and 
acceptance. 

 
b.Copermittees investigate the source of the exceedance and determine that 

the source is an illicit discharge or connection.  The Copermitees are to 
eliminate the discharge to their MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board.  Those seeking to 
continue such a discharge must become subject to a separate NPDES 
permit. 

 
a.Copermittees investigate the source of the exceedance and determine that 
the source is an exempted non-storm water discharge.  The Copermittees 

                                            
1 If the Copermittee can show that the exceedance of the NEL was caused by the intentional act 
of a third party, in violation of Copermittee ordinances, the Copermittee may not be subject to 
Mandatory Minimum Penalties in accordance with CWC §13385 (j)(1)(B). 
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shall investigate the appropriateness of the discharge continuing to be 
exempt and report the findings to the Regional Board. 
   

1. Each Copermittee, beginning no later than the 3rd one year following 
adoption of this Order, shall begin implement the non-storm water dry 
weather action levelnumeric (NAL) effluent monitoring as described in 
Attachment E of this Order. 

  
2. In response to an exceedance of a NAL, each Copermittee must investigate 

and identify the source of the exceedance in a timely manner.  Following the 
source investigation and identification, the Copermittees must submit an 
action report dependant on the source of the pollutant exceedance as follows: 
  
a. If the Copermittee identifies the source of the exceedance as natural (non-

anthropogenically influenced) in origin and conveyance; then the 
Copermittee shall report their findings and documentation of their source 
investigation to the Regional Board within fourteen days of the source 
identification. 

 
b. If the Copermittee identifies the source of the exceedance as an illicit 

discharge or connection, then the Copermitees must eliminate the 
discharge to their MS4 and report the findings, including any enforcement 
action(s) taken, and documentation of the source investigation to the 
Regional Board within fourteen days of the source identification.  If the 
Copermittee is unable to eliminate the source of discharge within fourteen 
days, then the Copermittee must submit, as part of their action report, their 
plan and timeframe to eliminate the source of the exceedance.  Those 
dischargers seeking to continue such a discharge must become subject to 
a separate NPDES permit prior to continuing any such discharge. 

 
c. If the Copermittee identifies the source of the exceedance as an exempted 

category of non-storm water discharge, then the Copermittees must 
subsequently address through prevention or prohibition that category of 
discharge as an illicit discharge.  The Copermittee must submit their 
findings including a description of the steps taken to address the category 
of discharge, to the Regional Board with the next subsequent annual 
report.  Such description shall include relevant updates to or new 
ordinances, orders, or other legal means of addressing the category of 
discharge.  The Copermittees must also submit a summary of their 
findings with the Report of Waste Discharge. 

 
d. If the Copermittee identifies the source of the exceedance as a non-storm 

water discharge in violation or potential violation of an existing separate 
NPDES permit (e.g. the groundwater dewatering permit), then the 
Copermittee must report, within three business days, the findings to the 
Regional Board including all pertinent information regarding the discharger 
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and discharge characteristics. 
 

e. If the Copermittee is unable to identify the source of the exceedance after 
taking and documenting reasonable steps to do so, then the Copermittee 
must identify the pollutant as a high priority pollutant of concern in the 
tributary subwatershed, perform additional focused sampling and update 
their programs within a year to reflect this priority.  The Copermittee’s 
annual report shall include these updates to their program including, 
where applicable, updates to their watershed workplans (Section G.2), 
retrofitting consideration (Section F.3.d) and program effectiveness work 
plans (Section J.4).  

 
f. If any Copermittee identifies a significant number of exceedances of NALs 

that prevent them from adequately conducting source investigations in a 
timely manner, then the Copermittees may submit a prioritization plan and 
timeline that identifies the timeframe and planned actions to investigate 
and report their findings on all of the exceedances. 

 
 
4.Each Copermittee shall implement all measures to comply (as described in 
C.1) with the numeric limitations in Section C of this Order.  This Permit does not 
regulate natural sources and conveyances of constituents listed in Table 4.  To 
be relieved of the requirements to meet NELs and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the NEL exceedance is not anthropogenic in nature. 
 
 
3. An exceedance of an NAL does not alone constitue a violation of the 

provisions of this Order, but an exceedance of an NAL may indicate lack of 
compliance with the requirement that Copermittees effectively prohibit all 
types of unauthorized non-storm water discharges into the MS4 or other 
prohibitions set forth in Sections A and B of this Order.  Failure to timely 
implement required actions specified in this Order following an exceedance of 
an NAL constitutes a violation of this Order.  However, neither compliance 
with NALs nor compliance with required actions following observed 
exceedances, excuses any non-compliance with the requirement to 
effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4s or any non-compliance with the prohibitions in Sections A and B of 
this Order.  During any annual reporting period in which one or more 
exceedances of NALs have been documented the Copermittee must submit 
with their next scheduled annual report, a report describing whether and how 
the observed exceedances did or did not result in a discharge from the MS4 
that caused, or threatened to cause or contribute to a condition of pollution, 
contamination, or nuisance in the receiving water. 

  
4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
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receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 
122.26(B 5-6) and Attachment E of this Order.  The Copermittees must 
develop their monitoring plans to sample a representative percentage of 
major outfalls and identified stations within each hydrologic subarea.  At a 
minimum outfalls that exceed any NEALs once during any year must be 
monitored in the subsequent year.  Any station that does not exceed an NEAL 
for 3 years may be replaced with a different station. 
 

6.5. Each Copermittee shall monitor for and attain the non-storm water dry 
weather action levels numeric limitations , which are incorporated into this 
Order as follows: 

 
a.   Action levels forDdischarges to inland surface waters:  Non-storm water 

discharges from the MS4 to inland surface waters shall not contain 
pollutants in excess of the following effluent limitations: 

 
Table 4.a.1: General Constituents 

Parameter Units AMAEL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200A 
400B -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104C 

BPO/OP 

Turbidity NTU - 20  BPO 
pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO – Basin Plan Objective   OP – Ocean Plan 
MDEAL – Maximum Daily Effluent LimitationAction Level AMEAL – Average Monthly Effluent LimitationAction Level 
 
 
 
 
 
 
 
 
Table 4.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

AMEAL MDEAL AMEAL MDEAL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 
Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 
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Lead ug/L * * 14 2.9 
Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Effluent limitationsAction Levels developed on a case-by-case basis (see below) 
 

The Effluent LimitationsNALs for Cadmium, Copper, Chromium (III), Lead, 
Nickel, Silver and Zinc will be developed on a case-by-case basis because 
the freshwater criteria are based on site-specific water quality data (receiving 
water hardness).  For these priority pollutants, the following equations (40 
CFR 131.38.b.2) will be required: 

 
Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 

 
b.   Action levels for Ddischarges to bays, harbors and lagoons/estuaries: 

Non-storm water discharges from the MS4 to Dana Point Harbor and to 
saline lagoons/estuaries shall not contain pollutants in excess of the 
following effluent limitations: 

 
Table 4.b: General Constituents 

Parameter Units AMEAL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 
Total Coliform MPN/100 ml 1,000 - 10,000 BPO 
Fecal Coliform MPN/100 ml 200A ,400B -  BPO 
Enterococci MPN/100 ml 35 - 104C BPO 

Turbidity NTU 75 - 225 OP 
pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005  BPO – Basin Plan Objective 
MDEAL – Maximum Daily Effluent LimitationAction Level AMEAL – Average Monthly Effluent LimitationAction Level 
 

c.   Action levels for Ddischarges to the surf zone:  Non-storm water 
discharges from the MS4 to the surf zone shall not contain pollutants in 
excess of the following effluent limitations: 
 

Table 4.c: General Constituents  

Parameter Units AMEAL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 
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Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000A 

  
OP 

Fecal Coliform MPN/100 ml 200B - 400 OP 
Enterococci MPN/100 ml 35 - 104C OP 

A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
 
 
 
Pg. 71, Section F.4.e. Illicit Discharge Detection and Elimination; 
Investigation/Inspection and Follow-Up: 
 
Each Copermittee must implement procedures to investigate and inspect 
portions of the MS4 that, based on the results of field screening, analytical 
monitoring, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges, illicit connections, or other sources of pollutants in 
non-storm water. 
 
(1) Develop response criteria for data: Each Copermittee must develop, update, 
and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring. The criteria must include non-storm water 
action levelsnumeric effluent limitations (see Section C) and a consideration of 
303(d)-listed waterbodies and environmentally sensitive areas (ESAs) as defined 
in Attachment C. 
 
 
Attachment E: Monitoring and Reporting 
 
Pg. 12, C. Non-Storm Water Dry Weather Effluent LimitationsAction Levels 
 

Each Copermittee must collaborate with the other Copermittees to 
conduct, and report on a year-round watershed based Dry Weather Non-
storm Water MS4 Discharge Monitoring Program.  The monitoring 
program implementation, analysis, assessment, and reporting must be 
conducted on a watershed basis for each of the hydrologic units.  The 
monitoring program must be designed to assess compliance with numeric 
effluent limitationsnon-storm water dry weather action levels in section C 
of this Order, adopted dry weather Total Maximum Daily Loads Waste 
Load Allocations and assessment of the contribution of dry weather flows 
to 303(d) listed impairments. The monitoring program must include the 
following components; 

 
Each Copermittee’s program must be designed to determine levels of 
pollutants in effluent discharges from the MS4 into receiving waters. 
Each Copermittee must conduct the following dry weather field 
screening and analytical monitoring tasks: 
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a. Dry Weather Non-storm Water Effluent Analytical Monitoring 
Stations 
 
(1) Stations must be major outfalls.  Major outfalls chosen must 

include outfalls discharging to inland surface waters; to bays, 
harbors and lagoons/estuaries; and to the surf zone. Other 
outfall points (or any other point of access such as manholes) 
identified by the Copermittees as potential high risk sources of 
polluted effluent or as identified under Section C.3.e shall be 
sampled. 
 

(2) Each Copermittee must clearly identify each dry weather 
effluent analytical monitoring station on its MS4 Map as either a 
separate GIS layer or a map overlay hereafter referred to as a 
Dry Weather Non-storm Water Effluent Analytical Stations Map.  

 
b. Develop Dry Weather Non-storm Water Effluent Analytical 

Monitoring Procedures 
 
Each Copermittee must develop and/or update written procedures 
for effluent analytical monitoring (these procedures must be 
consistent with 40 CFR part 136), including field observations, 
monitoring, and analyses to be conducted.  At a minimum, the 
procedures must meet the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Effluent analytical monitoring 

must be conducted at major outfalls and identified stations.  The 
Copermittees must sample a representative number of major 
outfalls and identified stations.  The sampling must be done to 
assess compliance with dry weather non-storm water numeric 
effluent limitationsaction levels pursuant to section C of this 
Order.   All monitoring conducted must be preceded by a 
minimum of 72 hours of dry weather. 
 

(2) If ponded MS4 discharge is observed at a monitoring station, 
make observations and collect at least one (1) grab sample.  If 
flow is evident a 1 hour composite sample may be taken.  
Record flow estimation (i.e., width of water surface, approximate 
depth of water, approximate flow velocity, flow rate). 

 

(3) Effluent samples shall undergo analytical laboratory analysis for 
constituents in: Table 1.  Analytical Testing for Mass Loading, 
Urban Stream Bioassessment, and Ambient Coastal Receiving 
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Waters Stations and for those constituents with effluent 
limitationsaction levels under Section C of this Order.  Effluent 
samples must also undergo analysis for Chloride, Sulfate and 
Total Dissolved Solids.   

 
(4) If the station is dry (no flowing or ponded MS4 discharge), make 

and record all applicable observations.  
 
(5) Develop and/or update criteria for dry weather non-storm water 

effluent analytical monitoring: 
   
(a) Criteria must include numeric limitationsaction levels in 

Section C of this Order.  
(b) Criteria must include evaluation of LC50 levels for toxicity to 

appropriate test organisms 
 

(6) Develop and/or update procedures for source identification 
follow up investigations in the event of exceedance of dry 
weather non-storm water effluent analytical monitoring result 
criteria.  These procedures must be consistent with procedures 
required in section F.4.d and F.4.e. of this Order. 
 

(7) Develop and/or update procedures to eliminate detected illicit 
discharges and connections.  These procedures must be 
consistent with the non-storm water dry weather action levels in 
section C and with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Runoff Management 
Plan as discussed in section F.4 and F.4.e. of this Order. 

  
c. Conduct Dry Weather Non-storm Water Effluent Analytical 

Monitoring  
 

The Copermittees must commence implementation of dry weather 
effluent analytical monitoring under the requirements of this Order 
no later than the 3rd one year following adoption of this Order.  If 
monitoring indicates an illicit connection or illegal discharge, 
conduct the follow-up investigation and elimination activities as 
described in submitted dry weather field screening and analytical 
monitoring procedures and found in sections C, F.4.d and F.4.e of 
Order No. R9-2009-0002.   
 
Until the dry weather non-storm water effluent analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01., with the addition of 
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the following: 
 
(1)The Copermittees must choose a subset of major outfalls and 

identified stations that discharge to the surf zone.  Non-storm 
water effluent from these stations must be sampled in years 1 
and 2 following adoption of this Order.  Analysis of samples 
must include Indicator Bacteria, Turbidity, pH, and Metals (see 
Table 1).  Sampling may be done in conjunction with Ambient 
Coastal Receiving Waters Monitoring.  A discharge to a surf 
zone occurs when the non-storm water discharge point from the 
MS4 discharges: 
 
(a)Directly into the ocean in a wave induced area subject to 

long-shore conditions; or 
(b)Across a primarily sandy substrate beach and subsequently 
directly into a wave induced area subject to long-shore 
conditions; 

 
Attachment F – Source Data 
Page 1 and 9, 
 
II. NON-STORM WATER NUMERIC EFFLUENT LIMITATIONSACTION LEVELS  
 
 
Tentative Order Fact Sheet 
 
Page 20, Discussion on Finding A.1: 
 
As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas. Since 1990, the San Diego Regional Board has issued area-
wide MS4 NPDES permits. The Order will renew Order No. R9-2002-01 to 
comply with the CWA and attain water quality objectives in the Basin Plan by 
limiting the contributions of pollutants conveyed by storm water and by including 
numeric action levels for dry weather non-storm water discharges designed to 
ensure that the Copermittees comply with the requirement to effectively prohibit 
all types of unauthorized non-storm water discharges into their MS4srequiring 
compliance with non-storm water effluent limitations. Further discussions of the 
legal authority associated with the prohibitions and directives of the Order are 
provided in section VII this document. 
 
Page 45, Discussion on Finding C.14: 
 
As explained in the discussion of Finding C.15., below, the Copermittees’ 
reliance on BMPs for the past 19 years has not resulted in compliance with 
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applicable water quality standards. The Regional Board has evaluated (in 
accordance with 40 CFR 122.44(d)(1)) past and existing controls (BMPs), non-
storm water effluent monitoring results, the sensitivity of the species in receiving 
waters (e.g. endangered species), and the potential for effluent dilution, and has 
determined that existing BMPs to control pollutants in storm water discharges are 
not sufficient to protect water quality standards in receiving waters and the 
existing requirement that Copermittees effectively prohibit all types of 
unauthorized non-storm water discharges into the MS4 historically results in the 
discharge of pollutants to the receiving waters. as non-storm water discharges 
from the MS4 continue to cause, have the reasonable potential to cause, or 
contribute to excursions above applicable water quality criteria. Thus, numeric 
effluent limitations action levels for non-storm water, dry weather,  discharges 
from the MS4 and required actions following observed exceedances of numeric 
action levels have been established. in accordance with federal regulations under 
40 CFR 122.44 to control the discharge of pollutants to protect water quality 
standards.   For further discussion regarding the development of action 
levelsnumeric limitations please see Finding E.12 and discussion.  
 
Numeric effluent limitsDry weather action levels are applicable to non-storm 
water discharges of effluent from the MS4 system. Non-storm water effluent 
discharges from the MS4 are those which occur during dry weather conditions. 
These limitations action levels are not applied to storm water discharges, as 
defined within the Order. Storm water discharges regulated by the Order are 
required to meet the the MEP standard and related iterative process and are not 
subject to the numeric effluent limitations applied to non-storm water 
dischargeshave separate action levels.  
 
Numeric effluent limitsDry weather action levels are applicable to non-storm 
water discharges from the MS4 system into receiving waters. It is infeasible and 
inappropriate to apply numeric effluent limitations to non-storm water discharges 
into the MS4 unless such discharges are covered under a separate NPDES 
permit.   Non-storm water discharges are already required to be prohibited unless 
specifically exempted or covered under a separate NPDES permit. Effluent 
limitationsDry weather action levels apply to non-storm water discharges of 
effluent from a point source into receiving waters. The MS4 is not a receiving 
water. Should a discharger wish to discharge a non-exempt category to the MS4 
system, such discharges require a separate NPDES permit pursuant to sections 
402 and 301 of the CWA. It is also infeasible to monitor and sample every 
discharge into the MS4, as such discharges are diffuse by nature and may vary 
spatially and temporally. 
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Page 98 
 
Finding E.12  This Order requires each Copermittee to effectively prohibit all 
types of unauthorized discharges of non-storm water into its MS4.  However, 
historically pollutants have been identified as present in dry weather non-storm 
water discharges from the MS4s through 303(d) listings, monitoring conducted by 
the Copermittees under Order No. R9-2002-0001, and there are others expected 
to be present in dry weather non-storm water discharges because of the nature 
of these discharges.  This Order includes action levels WQBELs for pollutants in 
non-storm water, dry weather, discharges from the MS4 designed to.  WQBELs  
included in this Order have been established for pollutants which have ensure 
that the requirement to effectively prohibit all types of unauthorized discharges of 
non-storm water in the MS4 is being complied with.  Action levels in the Order 
are based upon the reasonable potential to cause or contribute to an excursion of 
numeric or narrative water quality objectives and criteria as defined in the Basin 
Plan, the Water Quality Control Plan for Ocean Waters of California (Ocean 
Plan), and the State Policy for Implementation of Toxics Standards for Inland 
Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP). An exceedance of an action level requires 
specified responsive action by the Copermittees.  This Order describes what 
actions the Copermittees must take when an exceedance of an action level is 
observed.  Exceedances of non-storm water action levels do not alone constitute 
a violation of this Order but could indicate non-compliance with the requirement 
to effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4 or other prohibitions established in this Order.  Failure to undertake 
required source investigation and elimination action following an exceedance of 
an non-storm water action level (NAL or action level) is a violation of this Order.  
The Regional Board recognizes that use of action levels will not necessarily 
result in detection of all unauthorized sources of non-storm water discharges 
because there may be some discharges in which pollutants do not exceed 
established action levels.  However, establishing NALs at levels appropriate to 
protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges.  This 
is consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region, including those which discharge 
into and from the MS4.  NPDES regulations require that all permit limitations be 
expressed, unless impracticable, as both average monthly limitations (AMEL) 
and maximum daily limitations (MDEL) for all discharges other than privately 
owned treatment works (40 CFR 122.45(d)). 
 
Discussion of Finding E.12. Similar Orders addressing non-storm water 
discharges, including discharges that are into and from MS4 systems, have been 
issued containing receiving water and/or effluent limitations. These include 
General Orders for discharges from a variety of sources into a wide range of 
receiving waters. Orders include, but are not limited to, Order No. R9-2002-0020, 
R9-2008-0002, 2006-008 DWQ, 2004-0009 DWQ, and 2004-0008 DWQ.   This 
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Order includes the existing requirement that Copermittees effectively prohibit all 
types of unauthorized non-storm water discharges in the MS4s.  It also includes 
the following prohibition set forth in the Basin Plan:  “The discharge of waste to 
waters of the state in a manner causing, or threatening to cause a condition of 
pollution, contamination or nuisance as defined in California Water Code section 
13050 is prohibited.” (Prohibition A.1.)  As discussed in the Order’s Findings on 
discharge characteristics, e.g., C.2., C.4., C.6., C.7., C.9., C.14. , and C.15., the 
Copermittee’s reliance on BMPs for the past 19 years has not resulted in 
compliance with applicable water quality standards or compliance with the 
requirement to effectively prohibit all types of unauthorized discharges of non-
storm water in the MS4.  The Regional Board has evaluated (in accordance with 
40 CFR 122.44(d)(1)) past and existing control (BMPs), non-storm water effluent 
monitoring results, the sensitivity of the species in receiving waters (e.g. 
endangered species), and the potential for effluent dilution and has determined 
that existing BMPs to control pollutants in storm water discharges are not 
sufficient to protect water quality standards in receiving waters and the existing 
requirement that Copermittees effectively prohibit all types of unauthorized non-
storm water discharges into the MS4 historically results in the discharge of 
pollutants to the receiving waters. 
 
Therefore it is appropriate to establish dry weather non-storm water action levels 
based upon established water quality standards to measure pollutants levels in 
the discharge of dry weather non-storm water that could indicate non-compliance 
with the requirement to effectively prohibit all types of unauthorized non-storm 
water discharges into the MS4 and/or that these discharges are causing, or 
threatening to cause, a condition of pollution , contamination or nuisance in the 
receiving waters.  NALs are not numeric effluent limitations.  While not alone a 
violation of this Order an exceedance of an NAL requires the Copermittees to 
initiate a series of source investigation and elimination actions to address the 
exceedance.  Results from the NAL monitoring are to be used in developing the 
Copermittees annual work plans.  Failure to undertake required source 
investigation and elimination action following an exceedance of an NAL is a 
violation of this Order.  Please see further discussion in the directives section Cc 
of the fact sheet. 
 
 
A purpose of monitoring, required under this and previous Orders, as stated in 
the Monitoring and Reporting Program is to “detect and eliminate illicit discharges 
and illicit connections to the MS4” and to answer the following core management 
questions: 
 
1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 
2. What is the extent and magnitude of the current or potential receiving water 
problems? 
3. What is the relative MS4 discharge contribution to the receiving water 
problem(s)? 
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4. What are the sources of MS4 discharge that contribute to receiving water 
problem(s)? 
5. Are conditions in receiving waters getting better or worse? 
 
For the past 4 permit cycles (19 years), Copermittees have utilized their IC/ID 
program to identify and eliminate non-storm water discharges that are sources of 
pollutants to the MS4.  The Copermittees are also subject to the requirement to 
effectively prohibit all types of unauthorized discharges of non-storm water into 
the MS4s.  Historically, discharges of unauthorized non-storm water do occur, 
resulting in the discharge of pollutants to the receiving waters.  NALs have been 
included in this Order to ensure that the Copermittees comply with the 
requirement to effectively prohibit all types of unauthorized non-storm water 
discharges that are a source of pollutants in the receiving waters. 
 
 
Page 106 

C.  Non Storm Water Dry Weather Numeric Effluent Limitations 
Action Levels 

 
The following legal authority applies to Section C: 
 
Broad Legal Authority:  CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 
CFR 122.26(d)(2)(i)(B, C, E, and F), and 40 CFR 122.26(d)(2)(iv). 
 
Specific Legal Authority:  
The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits “shall 
include a requirement to effectively prohibit non-storm water discharges into the 
storm sewers.”  
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the 
proposed management program “shall be based on a description of a program, 
including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system; this program 
description shall address all types of illicit discharges, however the [listed 
exempt] category of non-storm water discharges or flows shall be addressed 
where such discharges are identified by the municipality as sources of pollutants 
to waters of the United States.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the 
permit, including areas or locations that will be evaluated by such field screens.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be 
followed to investigate portions of the separate storm sewer system that, based 
on the results of the field screen, or other appropriate information, indicate a 
reasonable potential of containing illicit discharges or other sources of non-storm 
water.” 
 
Section C has been added to establishes non-storm water dry weather numeric 
effluent limitationsaction levels (see also Finding C.14, Finding E.12 and the 
Discussion for those sections).   
 
Non-exempted, non-storm water discharges are to be effectively prohibited from 
entering the MS4 or become subject to another NPDES permit (see Federal 
Register, Vol. 55, No. 222, pg. 47995).  Conveyances which continue to accept 
non-exempt, non-storm water discharges do not meet the definition of MS4 and 
are not subject to section 402(p)(3)(B) of the CWA unless the discharges are 
issued separate NPDES permits.  Instead, conveyances that continue to accept 
non-exempt, non-storm water discharges that do not have a separate NPDES 
permit are subject to sections 301 and 402 of the CWA (see Federal Register, 
Vol. 55, No. 222, pg. 48037). 
 
Language has been added to tThe Order requiresing the sampling of a 
representative percentage of major outfalls and other identified stations within 
each hydrologic subarea.  While it is important to assess all major outfall 
discharges from the MS4 into receiving waters, to date the Copermittees have 
implemented a dry-weather monitoring program that has identified major outfalls 
that are representative of each hydrologic subarea and have randomly sampled 
other major outfalls.  Thus, it is expected that the Copermittees will utilize past 
dry weather monitoring in the selection and annual sampling of a representative 
percentage of major outfalls in accordance with the requirements under Section 
C.4. 
 
Background and Rationale for Requirements 
The Regional Board developed the requirements for dry weather non-storm 
water numeric effluent limitationsaction levels based upon an evaluation of 
existing controls, monitoring and reporting programs (effluent and receiving 
water), special studies, and based upon Findings C.1 C.3, C.4, C.6, C.7 and 
C.14. 
 
Technology Based Effluent Limitations (TBELs)  
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Permits shall include applicable TBELs and standards (40 CFR 122.44(a)).  This 
Order does not include TBELs for non-storm water discharges from the MS4 
because USEPA to date has not promulgated effluent limitation guidelines for 
non-storm water discharges from an MS4.  Furthermore, the Regional Board 
does not find that TBELs can be developed, at this time, utilizing Best 
Professional Judgment (BPJ) in a manner that will fully protect water quality 
standards.  Thus, TBELs are not adequate to protect the Beneficial Uses of 
receiving waters and Water Quality Based Effluent Limitations must be 
developed. 
 
Water Quality Based Effluent Limitations (WQBELs) 
1) Permits shall include WQBELs to attain and maintain applicable numeric and 
narrative water quality criteria to protect the beneficial uses of the receiving water 
(40 CFR 122.44(d)).  Where numeric water quality criteria have not been 
established, WQBELs may be established using USEPA CWA section 304(a) 
criteria guidance, proposed State criteria or a State policy interpreting narrative 
criteria supplemented with other relevant information, or an indicator parameter 
(40 CFR 122.24(d)). 
2) All applicable provisions of sections 301 and 302 of the CWA must be met for 
NPDES permits for discharges to surface waters.  As specified in the SIP, the 
Regional Board shall conduct an analysis for each priority pollutant with 
applicable criterion or objective to determine if a water quality-based effluent 
limitation is required. 
 
Water Quality Control Plan 
Section 303(C) of the Clean Water Act requires the state to establish Water 
Quality Standards (WQS).  WQS define the water quality goals of a waterbody, 
or part thereof, by designating their use or uses to be made of the water and by 
setting criteria necessary to protect those uses. 
 
The Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin 
Plan) designates beneficial uses, establishes water quality objectives, and 
contains implementation programs and policies to achieve those objectives for all 
waters addressed through the Basin Plan.  The Basin Plan was adopted by the 
Regional Board on September 08, 1994, and was subsequently approved by the 
State Board on December 13, 1994.  Subsequent revisions to the Basin Plan 
have also been adopted by the Regional Board and State Board. 
 
State Board Resolution No. 88-63 establishes state policy that all waters, with 
certain exceptions, should be considered suitable or potentially suitable for 
municipal and domestic supplies.  Requirements of this Order do not include 
effluent limitations reflecting municipal and domestic supply use as all waters 
within the County of Orange under this Order are specifically exempted from 
municipal and domestic supply as a Beneficial Use. 
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The State Board adopted the Water Quality Control Plan for Ocean Waters of 
California (Ocean Plan) in 2005, it was approved by USEPA, and became 
effective on February 14, 2006.  The Ocean Plan establishes Water Quality 
Objectives, general requirements for management of waste discharged to the 
ocean, effluent quality requirements, discharge provisions, and general 
provisions.  Limitations derived from the Ocean Plan have been included in this 
Order to protect the Beneficial Uses of enclosed bays and estuaries because 
their Beneficial Uses are similar  
 
National Toxics Rule (NTR) and California Toxics Rule (CTR) 
The USEPA adopted the NTR on December 22, 1992, which was amended on 
May 04, 1995, and November 09, 1999.  The CTR was adopted by USEPA on 
May 18, 2000, and amended on February 13, 2001.  These rules include water 
quality criteria for priority pollutants and are applicable to non-storm water 
discharges from the MS4.  Criteria for 126 priority pollutants are established by 
the CTR.  USEPA promulgated this rule to fill a gap in California water quality 
standards that was created in 1994 when a California court overturned the 
State’s water quality control plans containing criteria for priority toxic pollutants.  
The federal criteria are legally applicable in the State of California for inland 
surface waters, enclosed bays and estuaries for all purposes and programs 
under the CWA. 
 
State Implementation Policy (SIP) 
On March 2, 2000, the State Board adopted the Policy for Implementation of 
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California (State Implementation Policy or SIP).  The SIP became effective on 
April 28, 2000, with respect to the priority pollutant criteria promulgated for 
California by USEPA through the NTR and to the priority pollutant objectives 
established by the Regional Boards in their Basin Plans, with the exception of the 
provision on alternative test procedures for individual discharges that have been 
approved by the USEPA Regional Administrator.  The alternative test procedures 
provision became effective on May 22, 2000.  The SIP includes procedures for 
determining the need for WQBELs and for calculating WQBELs.  The SIP also 
requires dischargers to submit sufficient data to make the determination, and if 
necessary to calculate the WQBELs.  The State Board adopted amendments to 
the SIP on February 04, 2005, that became effective on July 13, 2005.  The SIP 
establishes implementation provisions for priority pollutant criteria and objectives, 
and provisions for chronic toxicity control.  Requirements of this Order implement 
the SIP. 
 
Compliance Schedule 
Current discharges enrolled in Order No. R9-2002-001 (NPDES No. 
CAS0108740) shall comply with Order No. R9-2009-0002 upon Order adoption. 
 
Antidegradation Policy 
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Section 131.12 of 40 CFR requires that the State water quality standards include 
an antidegradation policy consistent with the federal policy.  The State Board 
established California’s antidegradation policy in State Board Resolution No. 68-
16.  Resolution No. 68-16 incorporates the federal antidegradation policy where 
the federal policy applies under federal law.  Resolution No. 68-16 requires that 
existing quality of waters be maintained unless degradation is justified based on 
specific findings.  The Regional Boards’ Basin Plans implement, and incorporate 
by reference, both the State and federal antidegradation policies.  Permitted non-
storm water discharges from the MS4 are consistent with the antidegradation 
provision of 40 CFR section 131.12 and State Board Resolution No. 68-16. 
 
Anti-Backsliding 
Sections 402(o)(2) and 303(d)(4) of the CWA and federal regulation of 40 CFR 
122.44(l) prohibit backsliding in NPDES permits.  These anti-backsliding 
provisions require effluent limitations in a re-issued permit to be as stringent as 
those in the previous permit, with some exceptions where limitations may be 
relaxed.  All effluent limitations in this Order are at least as stringent as the 
effluent limitations in the previous Order. 
 
Monitoring and Reporting 
40 CFR Section 122.48 and 40 CFR requires that all NPDES permits specify 
requirements for recording and reporting monitoring results.  Sections 13267 and 
13383 of CWC authorize the Regional Boards to require technical and monitoring 
reports.  The Monitoring and Reporting Program establishes monitoring and 
reporting requirements to implement state and federal regulations.  The 
Monitoring and Reporting Program can be found as Attachment E of the Order. 
 
Dilution or Mixing Zones 
In order to protect the Beneficial Uses of receiving waters from pollutants as a 
result of non-storm water MS4 discharges, this Order does not provide for a 
mixing zone or a zone of initial dilution except when the discharge is to the surf 
zone. 
 
The San Diego Region has predominately intermittent and ephemeral rivers and 
streams (Inland Surface Waters) which vary in flow volume and duration at 
spatial and temporal scales.  Therefore, it is assumed that any non-storm water 
discharge from the MS4 into the receiving water is likely to be of a quantity and 
duration that does not allow for dilution or mixing.  For ephemeral systems, non-
storm water discharges from the MS4 are likely to be the only surface flows 
present within the receiving water during the dry season. 
 
MS4 discharge points to bays, estuaries and lagoons are not designed to 
achieve maximum initial dilution and dispersion of non-storm water discharges.  
Thus, initial dilution factors for non-storm water discharges from the MS4 into 
bays, estuaries, and lagoons are conservatively assumed to equal zero. 
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It is appropriate to base numeric action levels for dry weather non-storm water 
discharges on these considerations. 
 
California Ocean Plan 
A discharge to a surf zone occurs when the non-storm water discharge point 
from the MS4 discharges: 

a) Directly into the ocean in a wave induced area subject to long-shore 
conditions; or 

b) Across a primarily sandy substrate beach and subsequently directly into a 
wave induced area subject to long-shore conditions; 

 
Establishment of Effluent LimitationsAction levels 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  The process for determining reasonable potential and 
calculating WQBELs when necessary is intended to protect the designated uses 
of the receiving water as specified in the Basin Plan, achieve applicable water 
quality objectives and criteria contained in State plans and policies, and meet 
water quality criteria in the CTR and NTR.  Action levels in the Order are based 
upon numeric or narrative water quality objectives and criteria as defined in the 
Basin Plan, the Water Quality Control Plan for Ocean Waters of California 
(Ocean Plan), and the State Policy for Implementation of Tocixs Standards for 
Inland Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP).  The Regional Board recognizes that use of action 
levels will not necessarily result in detection of all unauthorized sources of non-
storm water discharges because there may be some discharges in which 
pollutants do not exceed established action levels. 
 
In June of 2006, the California Water Board’s Blue Ribbon Storm Water Panel 
released it’s report titled ‘The Feasibility of Numerical Effluent Limits Applicable 
to Discharges of Storm Water Associated with Municipal, Industrial and 
Construction Activities.’  The report only examined numerical limits as applied to 
storm water and not non-storm water.  In the recommendations, the Blue Ribbon 
panel proposed storm water action levels which are computed using statistical 
based population approaches.  For example, Section D of the Permit uses a 
recommended statistical approach to develop storm water action levels.  The 
Blue Ribbon panel did not examine the efficacy of action levels or 
recommendations for development of action levels for non-storm water 
discharges.   
 
 
For discharges to inland surface waters, effluent limitationsaction levels are 
based on the EPA water quality criteria for the protection of aquatic species, the 
EPA water quality criteria for the protection of human health,  water quality 
criteria and objectives in the applicable State plans, effluent concentration 
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available using best available technology, and 40 CFR 131.38.  Since the 
assumed initial dilution factor for the discharge is zero and a mixing zone is not 
allowed, a non-storm water discharge from the MS4 could not cause an 
excursion from numeric receiving water quality objectives if the discharge is in 
compliance with the effluent limitationsaction levels contained in the Order.  
Likewise, discharges in compliance with action levels to the surf zone cannot 
cause excursions from water quality objectives. 
 
Reasonable Potential Analysis 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  For conventional pollutants reasonable potential is 
evaluated on a pollutant by pollutant basis using established TMDLs, 303(d) 
listings for impaired waterbodies, pollutant presence through monitoring and/or 
an evaluation of if a pollutant is otherwise expected to be present in the 
discharge.  For priority pollutants, reasonable potential was evaluated according 
to SIP procedure 
 
Section 303(d)(1)(A) of the CWA requires that “Each state must identify those 
waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such 
waters.”  The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  Water Quality Limited Segments 
within the jurisdiction of this Order have been identified due to exceedances of 
Indicator Bacteria, Phosphorus, Toxicity and Turbidity criteria whose source 
includes or is likely to include non-storm water discharges from the MS4 (see 
Table 2a, Findings C.7 E.10, E.11 and discussion). 
 
Dry weather monitoring of non-storm water MS4 effluent conducted under the 
previous Order (R9-2002-001), which relies on BMPs as controls to protect water 
quality standards, has identified discharges of pollutants that have caused, have 
the reasonable potential to cause or contribute to an excursion above state water 
quality standards are found in non-storm water discharges.  Monitoring of pH, 
Dissolved Oxygen, Phosphorus, Nitrate, Turbidity and Methylene Blue Active 
Substances (MBAS) in non-storm water MS4 discharges has shown that the 
effluent exceeds state water quality criteria.  It is appropriate to establish numeric 
the effluent exceeds state water quality criteria  action levels for these pollutants 
to ensure that the Copermittees are complying with the requirement to effectively 
prohibit all types of unauthorized non-storm water discharges into the MS4s.to 
protect the Beneficial Uses of receiving waters.  Thus, these exceedances have 
established that water quality based effluent limitations must be developed.  
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Water Quality Limited Segments on the current 303(d) list (2006) within the 
jurisdiction of this Order have been identified due to exceedances of Sulfate, 
Chloride and Total Dissolved Solids criteria from a source which is currently 
unknown (see Table 2a).  These pollutants are not monitored for under the 
current non-storm water MS4 effluent monitoring program. The Regional Board 
has determined that the current listing of these pollutants, which are otherwise 
expected to be present in non-storm water discharges from the MS4 from a 
variety of sources, does not establish the reasonable potential that non-storm 
water discharges from the MS4 may be causing or contributing to exceedances 
of water quality standards for Sulfates, Chlorides and Total Dissolved Solids due 
to the unknown concentration and loading of MS4 discharges.  However, While 
this Order does not establish a numeric action level for these constituents at this 
time, this Order now requires non-storm water MS4 discharge monitoring to 
include monitoring for Sulfates, Chlorides and Total Dissolved Solids. 
 
As specified in the SIP, the Regional Board shall conduct an analysis for each 
priority pollutant with applicable criterion or objective to determine if a water 
quality-based effluent limitation is required.  Priority pollutants analyzed included 
Cadmium, Copper, Chromium, Lead, Nickel, Silver and Zinc.  These priority 
pollutants are likely to be present in non-storm water MS4 discharges (see 
Finding C.3) and dissolved metal effluent monitoring is available from the 
previous Order.  The most stringent applicable water quality criteria have been 
identified for these seven metals and, excluding Chromium (VI), and all are 
dependent on receiving water hardness. The conversion factors for Cadmium 
and Lead are also water hardness dependent (40 CFR 131.38(b)(2)).  These 
levels are established as the action levels for these constituents. 
 
While effluent monitoring is available from the previous Order, the monitoring 
was done for dissolved concentrations and lacked a measurement of receiving 
water hardness.  Due to the multiple point source discharges of non-storm water 
from the MS4, a discharge may enter a receiving water whose hardness will vary 
temporally.  In addition, hardness may vary spatially within and among receiving 
waters.   
 
However, other information is available to determine the appropriateness ofif an 
action level WQBEL is required.  Existing data and receiving water conditions 
have been reviewed to determine whether a non-storm water discharges may 
cause, have the reasonable potential to cause, or contribute to an excursion 
above priority pollutant criteria and objectives.  Existing effluent monitoring 
concentrations absent of receiving water data, no dilution credit or mixing zone 
allowance, current 303(d) listings of receiving waters for other pollutants, 
receiving water monitoring data, and the classification of waters as critical habitat 
for endangered and species of concern, provide evidence that WQBELs are 
requiredNALs are appropriate for these priority pollutants at this time in order to 
ensure that the Copermittees comply with the requirement to effectively prohibit 
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all types of unauthorized non-storm water discharges into the MS4s.  in order to 
protect beneficial uses (see below). 
 
Existing effluent data (see attachment F), absent receiving water hardness, 
provides evidence that it is appropriate to include NALs a discharge may cause, 
have the reasonable potential to cause, or contribute to an excursion above 
priority pollutant criteria and objectives at based on a conservative hardness 
level.  Absent receiving water hardness, all analyzed metals, are discharged at 
concentrations which may be in exceedance of CTR criteria depending on 
receiving water hardness.  Chromium effluent data that is available is in the form 
of total Chromium.  However, per the SIP, Chromium criteria are for Chromium III 
and Chromium VI.  Therefore, the total Chromium measurement is inadequate, 
but can be used as an estimate of Chromium III and VI concentrations. 
 
As discussed, inland surface waters, enclosed bays, and estuaries have 
conservatively been allotted a mixing zone and dilution credit of zero.  As such, 
any discharge of these priority pollutants is likely to impact the receiving water, 
regardless of the quantity or rate of discharge. 
 
As discussed in Finding C.7 and discussion, multiple receiving waters within the 
County of Orange are 303(d) listed for a number of pollutants, including toxicity.  
The 303(d) listing of a waterbody as impaired provides evidence that the 
receiving water(s) are already experiencing negative impacts.  These water 
quality limited segments are more susceptible to degradation from the synergistic 
addition of more pollutants, even from upstream discharges.  It is therefore 
appropriate to include numeric action levels designed to ensure that the 
Copermittees are complying with the requirement to effectively prohibit all types 
of unauthorized discharges of non-storm water into the MS4s.  Any discharges, 
including of non-storm water from the MS4, must be done in accordance with 
State Board Resolution No. 68-16. 
 
Copermittees have monitoreding the receiving waters for MS4 discharges 
pursuant to requirements under Order R9-2002-0002.  Dry weather receiving 
water data indicates poor conditions within waters receiving non-storm water 
MS4 discharges.  Urban stream bioassessment conducted under the Order 
(2002-2008) has documented all non-reference sites as consistently having poor 
or very poor Index of Biotic Integrity (IBI) scores, in part due to receiving water 
toxicity2.  
 
Receiving waters within the jurisdiction of this Order are classified as critical 
habitat, including being designated with the RARE beneficial use, for 
endangered, threatened and species of concern including, but not limited to, O. 
mykiss irideus, E. newberryiI, A. marmorata pallida and G. orcutti. 
 

                                            
2 2006-07 and 2007-08 Unified Annual Progress Reports. 
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The Regional Board evaluated For discharges to the surf zone, the Regional 
Board followed the reasonable potential analysis per the California Ocean Plan, 
Appendix VI and in accordance with 40 CFR 122.44(d).  Indicator bacteria, pH, 
turbidity (NTU), and metals were analyzed for the purpose of determining the 
levels of these constituents inif the non-storm water discharges from the MS4 
causes, has the reasonable potential to cause, or contributes to an excursion 
above water quality criteria.   
 
The Regional Board has determined that there is not sufficient information at this 
time to develop WQBELs action levels for pH, turbidity and metals.  While non-
storm water MS4 effluent data is available, the data collected is for discharges to 
inland surface waters, enclosed bays and estuaries.  Preliminary receiving water 
data and limited non-storm water MS4 discharge data collected under the 
Ambient Coastal Receiving Water Monitoring indicates some exceedances of 
criteria for metals in the discharge, and toxicity in receiving waters3.  However, 
the Regional Board contends believes the level of data available is insufficient, 
and is requiring additional monitoring of pH, turbidity and metals in non-storm 
water MS4 discharges to ocean waters (discharges to the surf zone).    
 
Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific 
Ocean shoreline within the jurisdiction of this Order have been identified due to 
exceedances of Indicator Bacteria criteria whose known source includes non-
storm water discharges from the MS4.  These 303(d) listed segments support 
extensive REC-1 beneficial uses and are located within State Marine Reserves 
and Conservation Areas.  The listing of receiving waters as 303(d) listed for 
bacteria supports the inclusion of a reasonable potential assessment and 
provides evidence that WQBELs action levels to ensure that the Copermittees 
are complying with the requirement to effectively prohibit all types of 
unauthorized non-storm water discharges into the MS4. are required to protect 
beneficial uses.   In addition, no dilution credit or mixing zone allowance is shall 
be included in developing numeric action levels for  the discharge of a pollutant 
to waters which are 303(d) as impaired for that pollutant. 
 
Water Quality Based Effluent LimitationsDry Weather Non-Storm Water Action 
Levels Calculations for Discharges to Inland Surface Waters, Enclosed Bays, 
and Estuaries 
 
On the basis of the foregoing discussion, Tthe Average Monthly Effluent and 
Maximum Daily Effluent WQBELsNALs were calculated with the following 
considerations and assumptions: 

 
No dilution credit is considered for the discharge.  Therefore, the 
discharge must comply with the Water Quality Objective at the point of 
discharge. 
 

                                            
3 2007-08 Unified Annual Progress Report. 
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For WQBELs NALs based on CTR, implementation was done using the 
procedure list as outlined in the SIP (see below example). 

 
WQBEL NAL CTR/SIP Calculation – Zinc Example: 
 
Criteria for Priority Toxic Pollutants in the State of California is described in the 
CTR table listed in 40 CFR 131.38. 
 

 
 
Saltwater criterion maximum concentration (CMC)  = 90 ug/L 
Saltwater criterion continuous concentration (CCC)  = 81 ug/L 
 
These criteria are expressed in terms of the dissolved fraction of the metal in the 
water column. [See footnote “m” to Table in paragraph (b)(1) of 40 CFR 131.38]. 
 
40 CFR 122.45(c) requires that this Order include effluent limitations as total 
recoverable concentration; therefore it is appropriate to include action levels also 
as total recoverable concentration. 
 
The SIP requires that if it is necessary to express a dissolved metal value as a 
total recoverable and a site-specific translator has not yet been developed, the 
Regional Board shall use the applicable conversion factor from 40 CFR 131.38. 
 
The term “Conversion Factor” (CF) represents the recommended conversion 
factor for converting a metal criterion expressed as the total recoverable fraction 
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in the water column to a criterion expressed as the dissolved fraction in the water 
column. 
 
Total recoverable concentration * CF = Dissolved concentration criterion 
 
or 
 
Total recoverable concentration = Dissolved concentration criterion/ CF 
 

 
 
CF for Zinc = .946, so the total recoverable concentrations for zinc: 
90 ug/L dissolved (CMC)/ 0.946 (CF) = 95 ug/L total recoverable CMC 
81 ug/L dissolved (CCC) / 0.946 (CF) = 86 ug/L total recoverable CCC 
 
Effluent Variability multiplier and Coefficient of Variation (CV) 
For each concentration based on an aquatic life criterion, the long-term average 
(LTA) is calculated by multiplying the concentration with a factor that adjusts for 
effluent variability.  The multiplier can be found in Table 1 of the SIP.  Since this 
Order does not have existing data to properly conduct a variability analysis in 
accordance with the SIP, the CV has been set equal to 0.6 per SIP requirements.  
The current effluent data is limited due to the small number of representative 
outfalls sampled, the lack of outfalls discharging to representative waterbodies 
within the Region, and the targeted nature of the sampling design. 
 
Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as 
follows: 
Acute Multiplier = 0.321  
Chronic Multiplier  = 0.527 
 
The long-term average (LTA) is calculated by multiplying the total recoverable 
concentrations for zinc with the acute and chronic multipliers: 
LTA Acute  = 95 ug/L * 0.321 = 30.5 
LTA Chronic  = 86 ug/L * 0.527 = 45.3 
The MDAEL and AMEAL will be based on the most limiting of the acute and 
chronic LTA, in the case for copper the most limiting LTA is the acute of 30.5 
ug/L 
 
WQBELs NALs are calculated by multiplying the most limiting LTA with a 
multiplier that adjusts for the averaging periods and exceedance frequencies of 
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the criteria and the effluent limitations.  The multiplier can be found in Table 2 of 
the SIP.  Since this Order has insufficient data, the CV has been set to 0.6 and 
since sampling frequency is four times a month or less, n has been set equal to 4 
per the SIP. 
 

 
 
Therefore, from Table 2 of the SIP, the LTA multipliers will be as follows: 
MDAEL Multiplier = 3.11 
AMAEL Multiplier = 1.55 
 
The MDAEL and AMAEL limits are calculated by multiplying the LTA with an LTA 
multiplier for each limit: 
MDAEL = 30.5 ug/L * 3.11 = 95 ug/L 
AMAEL = 30.5 ug/L * 1.55 = 47 ug/L 
 
Water Quality Based Effluent LimitationsDry Weather Non-Storm Water Action 
Levels Calculations for Discharges to the Surf Zone 
Based on the foregoing discussion, Tthe Average Monthly Effluent and Maximum 
Daily Effluent WQBELsNALs were calculated with the following considerations 
and assumptions: 
 
No dilution credit is considered for the discharge.  Therefore, the discharge must 
comply with the Water Quality Objective at the point of discharge. 
 
Whole Effluent Toxicity (WET) Testing Requirements 
A WET limit is required if a discharge causes, has a reasonable potential to 
cause, or contributes to an exceedance of applicable water quality standards, 
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including numeric and narrative.  Since these types of discharges are prohibited 
under this Order, WET limits are not applicable. 
 
Discussion of AMAELs, MDEALs and Instantaneous Maximums 
NPDES regulations require that all permit limitations be expressed, unless 
impracticable, as both average monthly limits (AMEL) and maximum daily limits 
(MDEL) for all discharges other than privately owned treatment works (40 CFR 
122.45(d)).  Where practical, effluent limitationsaction levels in this Order have 
been expressed as both AMAELs and MDAELs.  Certain effluent limitations 
action levels may not practicably be expressed as AMEALs and MDAELs due to 
specific BPO language, sampling requirements and/or a lack of Criteria.  Based 
upon the likely sampling frequency of the Copermittees, the frequency of 
sampling will occur such that grab samples are taken once per sampling day. 
This single sample would then be subject to MDEALs and Instantaneous 
Maximum levelslimitations.  In this case, the more conservative limitation action 
level would apply.  In addition, it is expected that some effluent monitoring will 
occur less than or equal to once per month.  In this scenario, the MDAEL, 
AMAEL and Instantaneous Maximum limitationslevels would need to be met 
based upon one sample, unless sampling did not occur.  For some BPOs, 
AMEALs have been excluded and only MDEALs/Instantaneous Maximums set to 
prevent redundancy in action levelseffluent limitations. 
 
Compliance with Effluent LimitationsAction levels (Priority Pollutants) 
Compliance with effluent limitations action levels shall be determined as follows 
(pursuant to 40 CFR 131.38): 
(1)Dischargers shall be deemed out of compliance this Order with an effluent 

limitation if the Copermittee failed to take the prescribed action in response to 
a  concentration of the priority pollutant in the monitoring sample that is 
greater than the effluent limitationaction level and greater than or equal to the 
reported Minimum Level (exceedance of an action level).  Regardless of the 
Copermittee’s actions in response to an exceedance, they are still subject to 
the prohibitions found in Sections A and B of the Order. 

 
When determining compliance to take an action in response to with the  AMAELs 
and more than one sample result is available in a month, the discharger shall 
compute the arithmetic mean unless the data set contains one or more reported 
determinations of DNQ or ND.  In those cases, the discharger shall compute the 
median in place of the arithmetic mean in accordance with the following 
procedure: 
 
(1) The data set shall be ranked from low to high, reported ND determinations 

lowest, DNQ determinations next, followed by quantified values (if any).  The 
order of the individual ND or DNQ determinations is unimportant. 

 
 
(2)The median value of the data set shall be determined.  If the data set has an 
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odd number of data points then the median is the middle value.  If the data 
set has an even number of data points, then the median is the average of the 
two values around the middle unless one or both of those points are ND or 
DNQ, in which case the median value shall be the lower of the two data 
points where DNQ is lower than a value and ND is lower than DNQ. 

 
 
Page 155, Section F.4.e. Illicit Discharge Detection and Elimination 
(Investigations) 
 
The Copermittees currently use action levels to facilitate the determination of 
when source investigation studies are warranted based on data from the dry-
weather monitoring program. One set of criteria is based on regional averages of 
constituent concentrations that were developed based on randomly selected 
storm drains.  Another set of criteria is based on trends at a particular station. 
These are reasonable criteria if decision-makers are properly trained and action 
levels set by the County are in compliance with numeric effluent limitationsdry 
weather non-storm water action levels as required in Section C. The ability of the 
local managers to interpret dry-weather monitoring data collected by the County 
has greatly improved in the last two years, and continued training is required in 
section F.4.i. 
 
Page 178, Section T. Attachment E – Receiving Waters and MS4 Discharge 
Monitoring and Reporting Program 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving 
water quality and beneficial uses from storm water runoff and to use the results 
to refine the Copermittees’ storm water runoff management programs for the 
reduction of storm water pollutant loadings to the MEP. For non-storm water 
discharges, monitoring has been designed for the identification of prohibited illicit 
discharges and to determine appropriate compliance with numeric effluent 
limitationsactions to take in response to dry weather non-storm water action 
levels. Additionally, the results from dry weather non-storm water monitoring can 
be used to evaluate exempted non-storm water discharges as a source or 
conveyance of pollutants. The primary goals of the MRP include: 
 
Page 186, 
Dry Weather Non-storm Water Effluent LimitationsAction Levels 
 
Section II.C of the MRP describes the monitoring to be conducted by the 
Copermittees to determine compliance with dry weather non-storm water 
numeric effluent limitationsaction levels. 
 
Section II.B.3 has been changed by removal of the Dry Weather Field Screening 
and Analytical Monitoring and subsequent replacement with section II.C for Dry 
Weather Non-Storm Water Numeric Effluent LimitationsAction Level Monitoring. 

0006360



Additional Errata for the August 12, 09 Public Release Draft as of 16 December 09  
 

 - 29 -  

This change is required to assess compliance with numeric limitationsaction 
levels for non-storm water discharges from the MS4 into receiving waters. The 
required sampling frequency has been changed to allow Copermittees to sample 
a representative number of discharge points and the sampling methodology has 
been changed to grab sampling. This is expected to allow Copermittees to 
maintain a cost-neutral dry weather monitoring program that is similar to their 
existing IC/ID monitoring program. 
 
 
Page 189, U.  Attachment F – Source Data 
 
Attachment F contains data utilized for the development of Storm Water Action 
Levels and Non-storm Water Numeric Effluent LimitationsAction Levels. 
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December 8, 2009 
 
David Gibson, Executive Officer 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4340 
 
Re: Tentative Order No. R9-2009-0002, NPDES CAS0108740 
 Comments on Draft Errata & Updates to August 12, 2009 Public Release Draft 
 
Dear Mr. Gibson: 
 
First, please accept our congratulations on your appointment as Executive Officer of the San 
Diego Regional Water Quality Control Board.  We’ve enjoyed working with you in the past and 
are looking forward to working with you, in your new role, on the many challenges facing us in 
the days and years ahead.   
 
The first of those challenges, of course, is finalizing the new MS4 Permit for South Orange 
County.  We have reviewed the Errata & Updates document distributed by your staff on 
Wednesday, December 2, with a deadline for comments on Tuesday, December 8.  Overall, we 
believe that the Errata & Updates present a substantially more feasible framework for dry-
weather discharge regulation than the provisions in the previous draft Order.   
 
While we very much appreciate your staff’s diligence in producing the Updates document on 
such an expedited schedule, we also note that certain of the many newly-minted provisions would 
definitely benefit from some thoughtful feedback and polishing.  The County of Orange, as the 
Lead Permittee in (necessarily hasty) consultation with the Co-Permittee Cities, has separately 
suggested some limited edits to the proposed text.  We would like to emphasize our 
encouragement to you and your staff to consider these or similar adjustments carefully, and to 
keep communications open over the days leading up to (and including) the December 16 hearing.  
 
Key issues underlying the points addressed in the County’s suggested text edits are: 
 
 The lack of provisions specifying what actions are acceptable as “effective prohibition” 

when a non-point source is identified, whose complete and consistent elimination is not 
feasible.  Complete and consistent 100% elimination of irrigation runoff, for example, is 
not reasonably achievable by City government in a context with 100,000+ separate 
private irrigation systems, even if Cities weren’t staffing- or cost-limited.  Certainly, 
Cities can commit to appropriate control measures to reduce irrigation runoff, but with so 
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many systems (operated at night, hidden in back yards, and prone to slipping out of 
adjustment), there is bound to be some limit to what Cities can realistically achieve.  It 
remains the position of the City of Laguna Niguel that landscape irrigation, irrigation 
water and lawn watering should continue to be exempted non-stormwater discharges.  

 
 The lack of provisions recognizing that one-size-fits-all NALs for outfalls, set to be equal 

to or more stringent than Water Quality Objectives for receiving waters, may be 
expensively over-protective or naively under-protective for certain parameters and certain 
locations; and that the process of defining appropriate NALs therefore deserves greater 
scrutiny.  As may be noted in the table below, water quality even in pristine ‘reference’ 
streams in this region varies substantially and may naturally exceed certain of the 
proposed NALs much or most of the time; while other proposed NALs may be 
inadequate to prevent degradation for other parameters such as pH, which the local Dry 
Weather Monitoring Program has shown to have a much smaller 90th-percentile range 
(7.36 to 8.29) than is allowed by the proposed NAL (6.5 to 9.0).   This would mean that 
Co-Permittees’ investigative and control efforts and expenditures, if implemented in 
accordance with the current draft, would likely be disproportionate to the real issues, 
forcing too many resources toward ends that may not be reasonably achievable or 
scientifically necessary; and not enough resources towards other more critical and 
effective efforts.  Loading (i.,e., considering dry weather flow volume, not just 
concentration) may be a critical aspect, but is completely ignored in the draft NALs. 

 
Parameter  NAL  SCCWRP Natural Loading Studies & 

      OC Coastal Reference Streams Data  
Fecal coliform*** 200/400* 25%/12.9%**   
Enterococci  33/104* 75%/38.7%**   
Nitrate &nitrite*** 1.0  67%     
Total phosphorus*** 0.1  42%    
PH   6.5-9.0  <10% <7.36 or >8.29 (per DWMP) 
*Mean/max      
**Observed Percent Exceedance of Mean/Max WQO 
***WQO in Basin Plan allows for 10% exceedance of max value 

 
Rather than re-iterate the County’s comments, we are submitting the above as further 
supporting information for the County’s recommendations. We believe that the changes 
proposed in the County’s letter and proposed limited text edits will result in non-
stormwater regulation that is more cost effective, less susceptible to legal challenge, and 
as protective of water quality as the language in the December 2 Errata and Updates.  
 
Please feel free to call me at (949)362-4384 or email npalmer@ci.laguna-niguel.ca.us to 
further discuss the above issues. 
 
Sincerely, 
 
 
Nancy Palmer 
Sr. Watershed Manager 
 
Cc: Tim Casey, City Manager 
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December 8, 2009 

 
Via electronic mail 
 
Executive Officer David Gibson and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 

Re: Comments on Revised Tentative Order R9-2009-0002. 
 
Dear Mr. Gibson and Members of the Board: 
 

We write with regard to changes made to the draft Waste Discharge Requirements 
for Discharges of Runoff from the Municipal Separate Storm Sewer Systems (MS4s) 
Draining the Watershed of the County of Orange, the Incorporated Cities of Orange 
County, and the Orange County Flood Control District within the San Diego Region, 
Tentative Order No. R9-2009-0002, NPDES No. CAS0108740 (“Tentative Order” or 
“Permit”) as part of the Additional Draft Updates & Errata released by the Regional Board 
on December 16, 2009 (“Errata”).  While we support the Regional Board’s attempt to 
provide increased focus on, and increased monitoring of, dry weather, non-storm water 
discharges, we are concerned that the provisions for use of “numeric action limits” 
(“NALs”) as drafted in the Errata, do not fully support the Clean Water Act’s absolute 
prohibition against the discharge of non-storm water to the MS4 system.  Based on our 
comments below, we suggest that the Regional revise the draft provisions to this end.    

 
The federal Clean Water Act mandates that MS4 permits “include a requirement to 

effectively prohibit non-stormwater discharges into the storm sewers.”  33 U.S.C. § 
1342(p)(3)(B)(ii); see 40 C.F.R. § 122.26(d)(2)(iv)(B)(1).  The Permit incorporates this 
requirement: “Each Copermittee must effectively prohibit all types of non-storm water 
discharges into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in accordance 
with sections B.2 and B.3.”  Permit at ¶ B.1. 
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To identify sources of non-storm water pollution or potential violations of Permit 
provisions, the Permit establishes quantifiable discharge goals for specific pollutants in the 
form of NALs.  The Errata explains: “This Order includes action levels for pollutants in 
non-storm water, dry weather, discharges from the MS4 designed to ensure that the 
requirement to effectively prohibit all types of unauthorized discharges of non-storm water 
in the MS4 is being complied with.”  Errata, at 1 (referencing Finding E.12).  The revised 
language then sets forth a series of required actions that must be undertaken by a 
Copermittee in the event that monitoring detects an exceedance of a NAL.  See Errata, at 
3-4 (referencing Permit at ¶ C.2).   

 
 We presume, based on the above revised language, that the provisions are intended 
to support the goal of compliance with the Clean Water Act’s prohibition.   In this regard, 
we fully support the Regional Board’s requirement of additional monitoring for pollutants 
in non-storm water discharges and the inclusion of required actions by Copermittees to 
investigate and eliminate any non-storm water discharges or non-storm water sources of 
pollution.  However, the revised language, which does not require action to be taken for 
detections of pollutants in non-storm water discharges occurring below a specified NAL, 
confusingly suggests that the Permit allows for non-storm water discharges to occur or to 
contribute pollutants to the MS4 system so long as the pollution occurs at levels below the 
NALs.  This would violate both the Clean Water Act’s absolute prohibition against non-
storm water discharges to the MS4 under 33 U.S.C. § 1342(p)(3)(B)(ii), and the Act’s 
implementing regulations, which require that “where such discharges are identified by the 
municipality as sources of pollutants to waters of the United States,” in any amount, they 
must be addressed by the Copermittee.  40 C.F.R. § 122.26(d)(2)(iv)(B)(1).1  The draft 
language does state that “neither compliance with NALs nor compliance with required 
actions following observed exceedances, excuses any non-compliance with the 
requirement to effectively prohibit all types of unauthorized non-storm water discharges 
into the MS4s or any non-compliance with the prohibitions in Sections A and B of this 
Order.”  Errata at 4 (referencing Permit at ¶ C.3).  But the failure of the Permit to require 
action by the Copermittees for pollution observed at levels below the specified NALs has 
the potential to confuse Copermittees or other parties as to the obligations fixed by the 
Clean Water Act, which requires action to prohibit all discharges, regardless of the 
discharge’s pollutant load.    

 
A clear example of the issues posed by the proposed language would be that, under 

the Clean Water Act, no amount of motor oil may be poured into the MS4 system, 
regardless of whether it causes pollution in an amount above or below the Permit’s NALs.  
Yet under the provisions for use of NALs, a Copermittee would not be required to 
investigate the source of resulting pollution if it occurred at levels less than those set by the 
Permit.  Likewise, discharges from categories of non-storm water identified by the Permit 
                                                 
1 Critically in this regard, any amount of pollution from an exempt source is prohibited, 
regardless of whether it occurs at levels below the NALs.  As a result, further action should 
be required of the Copermittees even for pollution occurring at levels below the NALs 

0006409



San Diego Regional Water Quality Control Board 
December 8, 2009 
Page 3 
 

as exempt such as foundation drains or residential car washing, which must be prohibited if 
they are identified as a source of pollution in any quantity, would not need to be 
investigated so long as the pollution did not exceed the NALs.  Further, the proposed 
language states that “[a]n exceedance of a [numeric action level] does not alone constitute 
a violation of the provisions of this Order,” Errata, at 4 (referencing Permit at ¶ C.3), and 
that a Copermittee must only investigate the source of a dry weather exceedance in a 
“timely” manner, failing to establish any specific requirement for prompt compliance.  
Both of these clauses serve to obscure what is required by the Clean Water Act to be an 
absolute prohibition against non-storm water discharges, for which any allowance is a 
violation.  Instead, these clauses allow for the Copermittee to determine on what pace such 
illicit discharge will be investigated and eliminated. 
 

Despite longstanding requirements that Copermittees effectively prohibit the 
discharge of non-storm water,2 pollution from non-storm water discharges persists as a 
significant problem for Orange County waters.  To the extent that the Permit, and revised 
language in the Errata, seeks to implement provisions requiring increased monitoring and 
investigation of non-storm water discharges to the MS4, we support the Regional Board’s 
efforts in this regard; there is a clear need for further measures under the MS4 permit to 
reduce pollution sourced from dry weather, non-storm water sources.  However, it must be 
made unconditionally clear that the provisions of the Permit do not authorize, in any 
fashion, the discharge of any amount of non-storm water to the MS4, or in the case of 
categories identified as exempt by the Permit, the discharge of any pollutant whatever.  
The August 12, 2009 draft of the Permit, though not adequately, at least minimally 
attempted to address this issue, stating “[c]ompliance with [numeric effluent limitations] 
provides an assessment of the effectiveness of the prohibition of non-storm water 
discharges and of the appropriateness of exempted non-storm water discharges.”  Permit, at 
C.1.  The revised Permit language should be further revised in order to more clearly state 
that regardless of any compliance or investigative action taken by the Copermittees, the 
purpose of the NALs is solely for monitoring intended to assess compliance with the Clean 
Water Act’s prohibition against non-storm water discharges and as a means of effectively 
prioritizing investigation of potential sources of non-storm water discharge, or of 
pollutants in non-storm water sources identified as exempt by the Permit.  The provisions 
providing for monitoring and use of NALs must support the Clean Water Act’s 
requirements, not serve to confuse them. 

 

                                                 
2 Response to Comments V: Section X.5 of the Fact Sheet / Technical Report for Tentative 
Order No. R9-2009-0002 at 1, 20 (Nov. 18, 2009) (“This prohibition of non-storm water 
discharges has been in every MS4 permit to date”); Order No. R9-2002-0001, Permit No. 
CAS 0108740, at B.1 (“Each Copermittee shall effectively prohibit all types of non-storm 
water discharge into its Municipal Separate Storm Sewer System (MS4) unless such 
discharges are either authorized by a separate NPDES permit; or not prohibited in 
accordance with [exceptions]”).) 
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We thank the Regional Board for considering our comments.  Please feel free to 
contact us if you have any questions. 

 
Sincerely,  

  
David S. Beckman      
Noah Garrison 
Natural Resources Defense Council 
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Jess A. Carbajal, Director 
 

OC Watersheds 
2301 North Glassell Street 

Orange, CA 92865 

Telephone:  (714) 955-0600 
Fax:  (714) 955-0639 

 

 
 
December 8, 2009 
 
David Gibson, Executive Officer 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4340 
 
Re:  Tentative Order No. R9-2009-0002, NPDES CAS0108740 
      Comments on Draft Updates & Errata to August 12, 2009 Public Release Draft 
 
Dear Mr. Gibson: 
 
The Updates & Errata document represents a considerable improvement over the approach to 
regulation of non-stormwater dry weather discharges proposed at the November 18 Board hearing. 
The expedited production of these new and extensive provisions in just a few days did not allow any 
time for consultation with the Permittees as we had discussed during our recent meeting.  As a result, 
the revised document has a number of problematic issues that should be corrected.  The comments 
below and the attached edits to the proposed text were prepared in consultation with the County’s 
Permittees including Aliso Viejo, Dana Point, Laguna Hills, Laguna Niguel, Laguna Woods, Lake 
Forest, Mission Viejo, Rancho Santa Margarita, San Clemente and San Juan Capistrano.  It is our 
earnest hope to meet with you before the hearing to discuss these recommended changes in more 
detail.   
 
Our comments primarily focus on three issues:   
 

• The non-stormwater dry weather action levels (NALs) themselves and how they were derived. 

• The need to clarify the considerations for prioritizing Copermittee’s responses to exceedances 
of the NALs.  

• What actions the Permittees must take if the source of an exceedance is determined to be (i) 
natural in origin and conveyance, (ii) an illicit discharge, or (iii) an exempt category of non-
stormwater discharge. 

We believe the changes we propose will result in non-stormwater regulation that is more cost 
effective, less susceptible to legal challenge, and as protective of water quality as the approach 
proposed in the Updates & Errata document.   
 
Notwithstanding our general support for the approach you have taken regarding NALs, as expressed 
previously we continue to have some significant concerns with the draft permit as a whole.  These 
concerns include the fact that the Board has not adequately considered economic and other factors 
(e.g., the cost to implement the NALs and other new program elements; whether the proposed 
conditions are reasonably achievable; etc.). 
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1.  Expert-Developed Action Levels 
 
While staff has responded to the Board’s direction to change the non-stormwater dry weather numeric 
effluent limitations to action levels, the action levels themselves, and the manner in which they were 
derived, has not been modified.  This is problematic for several reasons.   
 
First, notwithstanding that the Updates & Errata document expressly provides that the proposed 
NALs are not numeric effluent limitations (NELs), the manner in which the NALs have been derived 
and the levels themselves are the same as the previous NELs.  By using the same methodology that 
the SIP1 mandates for deriving water-quality based effluent limitations, staff may have inadvertently 
opened the door to an argument (contrary to the Board’s directive) that the NALs are in fact NELs by 
virtue of the process of derivation.  The County suggests that this argument could be avoided by 
deleting the discussion of the SIP in the Updates & Errata document (e.g., pages 23-28).  Because 
the NALs are not intended to be NELs, as acknowledged by the Updates & Errata document, there is 
no need to calculate the NALs in the same manner as NELs. 
 
Second, the use of water quality objectives (WQOs) as the basis for the NALs is inappropriate.  
WQOs ensure that beneficial uses in receiving waters are protected.  The NALs on the other hand, 
are proposed to assist in determining if the Permittees are effectively prohibiting non-stormwater 
discharges into the MS4.  Just as the Stormwater Action Levels (SALs) proposed in the Tentative 
Order are based on a statistical analysis of concentrations of constituents discharged from the MS4, 
the NALs should be based on an analysis of the constituents in dry weather non-stormwater 
discharges and be protective of the WQOs.   
 
The County suggests that rather than using receiving water WQOs for end of pipe action levels, 
Permittees engage an expert panel or other third-party such as the Southern California Coastal Water 
Research Project (SCCWRP) to develop scientifically-based numeric action levels and an 
implementation strategy.  The Permittees would submit to the Executive Officer the expert-developed 
NALs and implementation strategy within 18 months of permit adoption.  If the Permittees failed to 
meet the 18-month deadline, action levels based on the WQOs2 as well as the implementation 
approach provided in the Updates & Errata document would become effective by default.   
 
The attached redline of the Updates & Errata document reflects the County’s proposed changes. 
 
 
2.  Prioritization 
 
The Updates & Errata document proposes to allow the Permittees flexibility in prioritizing how they 
respond to exceedances of the NALs.  Proposed Directive C.2.f provides: 
 

                                                 
1 The State Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California. 
 
2 Rather than use the levels proposed in the Updates & Errata document, which were derived in the same manner as 
water quality-based effluent limitations, the County proposes that the default NALs be set equal to WQOs as set forth in 
the Basin Plan. 
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If any Permittee identifies a significant number of exceedances of NALs that 
prevent them from adequately conducting source investigations in a timely manner, 
then the Permittees may submit a prioritization plan and timeline that identifies the 
timeframe and planned actions to investigate and report their findings on all of the 
exceedances. 

 
The County appreciates the flexibility that this provision would allow.  However, we believe the 
provision should be clarified.  As currently proposed, while Permittees would have flexibility to 
prioritize their response when there are a significant number of exceedances of an NAL, this provision 
does not currently take the frequency or magnitude of exceedances into account when prioritizing the 
responses.  In other words, the Permittees would have to spend scarce resources investigating even 
a single and minor exceedance of an NAL.   
 
The County suggests that a better use of resources would be to allow the Permittees the flexibility to 
prioritize when the frequency of exceedances and the magnitude of an exceedance is significant.  
This approach would be consistent with the approach that is established for the Tentative Order’s 
section on SALs.  There, Permittees are to take the “magnitude, frequency, and number of 
constituents exceeding the SAL(s)” when determining how to respond to the exceedance(s).3   
 
This same approach should be incorporated into the NAL Provision by revising Provision C as 
provided in the attached redline of the Updates & Errata document.  This prioritization approach 
would be reflected in the expert-developed implementation strategy discussed above.  For clarity, to 
the extent the default implementation measures provided in Provision C.2 become effective, the 
County proposes that Provision C.2.f be revised consistent with the SAL approach.  This would allow 
Permittees to prioritize efforts so that we can spend our limited resources on significant water quality 
problems. 
 
 
3.  Natural Sources, Illicit Discharges and Exempt Non-Stormwater Categories 
 
The proposed revisions to Directive C of the Tentative Order carry over several problematic 
provisions from the previous version.  First, proposed Directive C.2.a applies only to sources of NAL 
exceedances that are natural in origin and conveyance.  Second, in proposed Directive C.2.b, if a 
Permittees determines that the source of an NAL exceedance is an illicit discharge, the Permittees 
must eliminate the discharge to the MS4.  Finally, in proposed Directive C.2.c, if a Permittees 
determines that an NAL exceedance is due to a discharge from an exempt category of non-
stormwater discharge, the entire category of non-stormwater discharge apparently loses its exempt 
status.  The County suggests that these provisions must be revised. 
 

  A.  Natural Sources 
 
Proposed Directive C.2.a applies when a Permittee determines that the source of an exceedance is 
natural in origin and conveyance.  However, because the MS4s themselves generally are not natural 
conveyances, a constituent that is natural in origin may not be considered to be natural in 
conveyance once discharged from the MS4.  Accordingly, as written, proposed Directive C.2.a might 
never apply; Permittees will never be able to establish that the source of an exceedance is natural in 
both origin and conveyance.   
 

                                                 
3 Tentative Order, Directive D.1. 
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To give this provision meaning, the word “conveyance” simply needs to be deleted.  Alternatively, the 
phrase “natural in origin and conveyance” could be revised to read “natural in origin or conveyance.”  
The phrase “natural in origin and conveyance” is a carryover from former section C.3 which stated:  
“This Permit does not regulate natural sources and conveyances of constituents…”4  In other words, 
neither natural sources nor natural conveyances of constituents are regulated.  In order to show that 
a discharge is not regulated, Permittees must show that the source of constituents in the discharge 
are natural in origin or conveyance.  Permittees do not have to show that the source is natural in 
origin and conveyance. 
 

  B.  Illicit Discharges 
 
Proposed Directive C.2.b would have Permittees eliminate illicit discharges when they determined 
that the discharge was a source of an NAL exceedance.  Because there may be illicit discharges that 
are impossible to eliminate all of the time, and some illicit discharges may be less serious than others, 
the County suggests that the language in Directive C.2.b be tied to Directive F.4.f (the Illicit Discharge 
Detection and Elimination section) which provides: 
 

Each Copermittee must take immediate action to initiate steps necessary to eliminate 
all detected illicit discharges, illicit discharge sources, and illicit connections after 
detection.  Elimination measures may include an escalating series of enforcement 
actions for those illicit discharges that are not a serious threat to public health or the 
environment.  Illicit discharges that pose a serious threat to the public's health or the 
environment must be eliminated immediately. 

 
This would clarify Permittees’ obligations when they determined the source of an NAL exceedance 
was an illicit discharge. 
 

  C.  Exempt Non-Stormwater Categories 
 
The County previously has commented on removing entire categories of exempt non-stormwater 
discharges from the Tentative Order simply because a single discharge in that category is determined 
to be a source of pollutants in receiving waters.  The regulations and guidance are clear that only the 
specific discharge that is the source of the pollutants must be addressed; the entire category of 
discharge does not lose its exempt status.5  Accordingly, proposed Directive C.2.c should be revised 
as indicated in the attached redline of the Updates & Errata document.   
 
This simple change will reflect federal requirements and will allow Permittees to address only actual 
sources of pollutants rather than entire categories of discharges that may pose no risk to water 
quality. 
 
 
 
 

                                                 
4 This important statement regarding the regulation (or non-regulation) of natural sources and conveyances apparently 
was inadvertently omitted in the Errata and Updates document.  As reflected in the attached redline, it should be included 
in the Tentative Order. 
 
5 See County of Orange Comment Letter dated September 28, 2009, Attachment A, Section I.B. 
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This document represents additional tentative updates and errata to the August 12, 
2009 release of Tentative Order No. R9-2009-0002. These updates and errata are in 
addition to those provided to the Regional Board at the November 18, 2009 meeting as 
Supporting Document No. 2. The errata represent minor clarifications and reference 
mistakes identified by Staff on the August 12, 2009 public release of draft Tentative 
Order No. R9-2009-0002. The updates include changes made at the Board’s direction 
from the November 18, 2009 meeting. 

Permit Errata 

Pg. 38, Section F.1.d.(7) references “watershed equivalent BMP(s) consistent 
with Section F.1.c.(8)” should reference Section F.1.d.(11). 
 

Permit Changes 

Page 2,  C. Discharge Characteristics, Additional Findings C. 3 and C.4: 

3. This order is intended to regulate the discharge of pollutants from MS4s from 
anthropogenic (generated from human activities) sources and/or activities within 
the jurisdiction and control of the Copermittees and is not intended to address 
background or naturally occurring pollutants or flows. 

4. The Copermittees may lack legal jurisdiction over certain discharges into their 
systems from some state and federal facilities, utilities, and special districts, 
Native American tribal lands, waste water management agencies and other point 
and non-point source discharges otherwise permitted by the Regional Board.  
The Regional Board recognizes that the Copermittees should not be held 
responsible for such facilities and/or discharges.  Similarly, certain activities that 
generate pollutants may be beyond the ability of the Copermittees to eliminate.  
Examples of these include operation of internal combustion engines, atmospheric 
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals 
from local geography. 

Page 17, Finding E.12: 

12. This Order requires each Copermittee to effectively prohibit all types of 
unauthorized discharges of non-storm water into its MS4. However, historically 
pollutants have been identified as present in dry weather non-storm water discharges 
from the MS4s through 303(d) listings, monitoring conducted by the Copermittees under 
Order No. R9-2002-0001, and there are others expected to  be present in dry weather 
non-storm water discharges because of the nature of these discharges. This Order 
includes action levels for pollutants in non-storm water, dry weather, discharges from 
the MS4 designed to ensure that the requirement to effectively prohibit all types of 
unauthorized discharges of non-storm water in the MS4 is being complied with. Action 
levels in the Order are based upon numeric or narrative water quality objectives and 
criteria as defined in the Basin Plan, and the Water Quality Control Plan for Ocean 
Waters of California (Ocean Plan.  NALs are not numeric effluent limitations.  
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Exceedance of an action level requires specified responsive action by the Copermittees. 
This Order describes what actions the Copermittees must take when an exceedance of 
an action level is observed. Exceedances of non-storm water action levels do not alone 
constitute a violation of this Order; however they  could indicate that more must be done 
to comply with the requirement to effectively prohibit all types of unauthorized non-storm 
water discharges into the MS4 or other prohibitions established in this Order. Failure to 
undertake required source investigation and elimination action following an exceedance 
of an non-storm water action level (NAL or action level) is a violation of this Order.  . 
However, establishing NALs at levels appropriate to  protect water quality standards is 
expected to lead to the identification of significant sources of pollutants in dry weather 
non-storm water discharges.  

Pg. 22 – Section C: 

C. NON-STORM WATER DRY WEATHER ACTION LEVELS 

1. Copermittees shall engage the Southern California Coastal Water Research 
Project (SCCWRP) to develop non-storm water dry weather action levels (NALs).  
The purpose of the NALs shall be to establish numeric action levels for pollutants 
in non-storm water, dry weather, discharges to ensure that the Copermittees 
effectively prohibit unauthorized discharges of non-storm water into their MS4s 
and to protect water quality.   Copermittees shall also engage SCCWRP to 
develop an NAL implementation plan, consistent with this section, that specifies 
the actions the Copermittees will take in response to NAL exceedances.  The 
implementation plan shall take into account the magnitude, frequency, and 
number of constituents exceeding the NALs.  Copermittees shall submit the 
proposed NALs and implementation plan to the Executive Officer within 18 
months of the Order effective date1.  Once approved by the Executive Officer, the 
NALs shall become effective immediately.  Should the Copermittees fail to submit 
the NALs and implementation plan within 18 months, the action levels provided in 
Section C.6 shall become effective and Copermittees shall respond to NAL 
exceedances as provided in Section C.2.   

2. In response to an exceedance of a NAL, each Copermittee must investigate and 
identify the source of the exceedance in a timely manner. Following the source 
investigation and identification, the Copermittees must submit an action report 
dependant on the source of the pollutant exceedance as follows:  

a. If the Copermittee identifies the source of the exceedance as natural 
(non-anthropogenic) in origin; then the Copermittee shall report their 
findings and documentation of their source investigation to the Regional 
Board within thirty days of the source  identification.  

b. If the Copermittee identifies the source of the exceedance as an illicit  
discharge or connection, then the Copermitees consistent with Section 

                                            
1 During the interim, Copermittees shall continue to implement the existing Dry Weather Reconnaissance 
Program 
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F.4.f must eliminate or permit the  discharge to their MS4 and report the 
findings, including any follow up and/or enforcement action(s) taken, and 
documentation of the source investigation to the Regional Board within 
thirty days. If the Copermittee is unable to eliminate or permit the source 
of discharge within thirty days, then the Copermittee must submit, as part 
of their action report, their plan and timeframe to eliminate or permit the 
source of the exceedance. Those dischargers seeking to continue such a 
discharge must become subject to a separate NPDES permit prior to 
continuing any such discharge.  Where the source is a non-point 
discharge whose complete and consistent elimination is demonstrated not 
to be feasible, the Copermittee must submit their plan for ongoing control 
programs and numeric measurements of progress, with status reports to 
be submitted annually.  

c. If the Copermittee identifies the source of the exceedance as an exempted 
category of non-storm water discharges, then the Copermittees must 
determine if this is an isolated circumstance or if the category of 
discharges must be addressed through the prevention or prohibition that 
category of discharge as an illicit discharge. The Copermittee must submit 
their findings including a description of the steps taken to address the 
discharge or the category of discharge, to the Regional Board with the 
next subsequent annual report or thirty days, whichever is later. Such 
description shall include relevant updates to or new ordinances, orders, or 
other legal means of addressing the category of discharges. The 
Copermittees must also submit a summary of their findings with the 
Report of Waste Discharge.  

d. If the Copermittee identifies the source of the exceedance as a non-storm  
water discharge in violation or potential violation of an existing separate  
NPDES permit (e.g. the groundwater dewatering permit), then the  
Copermittee must report, within five business days, the findings to the  
Regional Board including all pertinent information regarding the 
discharger. 

e. If the Copermittee is unable to identify the source of the exceedance after 
taking and documenting reasonable steps to do so, then the Copermittee  
must identify the pollutant as a high priority pollutant of concern in the  
tributary subwatershed, perform additional focused sampling and update 
their programs within a year to reflect this priority. The Copermittee’s 
annual report shall include these updates to their program including, 
where applicable, updates to their watershed workplans (Section G.2), 
retrofitting consideration (Section F.3.d) and/or program effectiveness 
work plans (Section J.4). 

f. If any Copermittee identifies a significant number of exceedances of NALs that 
prevent them from adequately conducting source investigations in a  timely 
manner, then the Copermittees may submit a prioritization plan and  timeline that 
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identifies the timeframe and planned actions to investigate  and report their 
findings on all of the exceedances.  

4. An exceedance of an NAL does not alone constitute a violation of the provisions 
of this Order, however, an exceedance of an NAL may indicate that the 
Copermittees need to do more to meet the requirement to effectively prohibit 
unauthorized non-storm water discharges into the MS4 or other prohibitions set 
forth in Sections A and B of this Order. Failure to timely implement required 
actions specified in this Order following an exceedance of an NAL constitutes a 
violation of this Order. However, neither compliance  with NALs nor compliance 
with required actions following observed exceedances, relieves the Copermittees 
from the requirement to effectively prohibit all types of unauthorized non-storm 
water discharges into the MS4s or any non-compliance with the prohibitions in 
Sections A and B of this Order. During any annual reporting period in which one 
or more exceedances of NALs have been documented the Copermittee must 
submit with their next scheduled annual report, a report describing whether and 
how the observed exceedances did or did not result in a discharge from the MS4  
that caused, or threatened to cause or contribute to a condition of pollution,  
contamination, or nuisance in the receiving water.  

5. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 
5-6) and Attachment E of this Order. The Copermittees must develop their 
monitoring plans to sample a representative percentage of major outfalls and 
identified stations within each hydrologic subarea. At a minimum outfalls that 
exceed any NALs once during any year must be monitored in the subsequent 
year unless the likely and expected cause of the exceedance is not 
anthropogenic in nature and is documented in accordance with paragraph C2.a; 
or the discharge is demonstrated not to cause or contribute to a condition of 
pollution, contamination, or nuisance in the receiving water. Any station that does 
not exceed any NALs for 3 years may be replaced with a different station.   

6. If the Copermittees fail to submit the NALs and implementation plan within 18 
months of the Order effective date pursuant to C.1, then the default non-storm 
water dry weather action levels shall be the water quality objectives contained 
within the Basin Plan or Ocean Plan as applicable for the following constitutents: 

Discharges to Inland Surface Waters 
• Fecal coliform 
• Enterococci 
• Turbidity 
• pH 
• Dissolved 

oxygen 
• Total Nitrogen 

• Total 
Phosphorous 

• Methylene 
Blue Active 
Substances 

• Cadmium 
• Copper 
• Chromium III 

• Chromium VI 
(hexavalent) 

• Lead 
• Nickel 
• Silver 
• Zinc 
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Discharges to bays, harbors, and lagoons/estuaries 
• Total coliform 
• Fecal coliform 
• Enterococci 

• Turbidity 
• pH 

• Priority 
pollutants 

Discharges to the surf zone 
• Total coliform 
• Fecal coliform 
• Enterococci 
 
[BASIN PLAN OR OCEAN PLAN OBJECTIVES TO BE INSERTED]  
 

Pg. 71, Section F.4.e. Illicit Discharge Detection and Elimination; 
Investigation/Inspection and Follow-Up: 

Each Copermittee must implement procedures to investigate and inspect portions of the 
MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit discharges, 
illicit connections, or other sources of pollutants in non-storm water. 

(1) Develop response criteria for data: Each Copermittee must develop, update, and 
use numeric criteria action levels (or other actions level criteria where appropriate) to 
determine when follow-up investigations will be performed in response to water quality 
monitoring. The criteria must include non-storm water action levels (see Section C) and 
a consideration of 303(d)-listed waterbodies and environmentally sensitive areas 
(ESAs) as defined in Attachment C. 

Attachment E: Monitoring and Reporting  

Pg. 12, C. Non-Storm Water Dry Weather Action Levels 

Each Copermittee must collaborate with the other Copermittees to conduct, and report 
on a year-round watershed based Dry Weather Non-storm Water MS4 Discharge 
Monitoring Program. The monitoring program implementation, analysis, assessment, 
and reporting must be conducted on a watershed basis for each of the hydrologic units. 
The monitoring program must be designed to identify unauthorized non-storm water 
discharges through the use of non-storm water dry weather action levels in section C of 
this Order, adopted dry weather Total Maximum Daily Loads Waste Load Allocations 
and assessment of the contribution of dry weather flows to 303(d) listed impairments. 
The monitoring program must include the following components; 

Each Copermittee’s program must be designed to determine levels of pollutants 
in effluent discharges from the MS4 into receiving waters. Each Copermittee 
must conduct the following dry weather field screening and analytical monitoring 
tasks: 
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a. Dry Weather Non-storm Water Effluent Analytical Monitoring Stations 

(1) Stations must be major outfalls. Major outfalls chosen must include 
outfalls discharging to inland surface waters; to bays, harbors and 
lagoons/estuaries; and to the surf zone. Other outfall points (or any 
other point of access such as manholes) identified by the 
Copermittees as potential high risk sources of polluted effluent or 
as identified under Section C.3.e shall be sampled. 

(2) Each Copermittee must clearly identify each dry weather' effluent 
analytical monitoring station on its MS4 Map as either a separate 
GIS layer or a map overlay hereafter referred to as a Dry Weather 
Non-storm Water Effluent Analytical Stations Map. 

b. Develop Dry Weather Non-storm Water Effluent Analytical Monitoring 
Procedures 

Each Copermittee must develop and/or update written procedures for 
effluent analytical monitoring (these procedures must be consistent with 
40 CFR part 136), including field observations, monitoring, and analyses 
to be conducted. At a minimum, the procedures must meet the following 
guidelines and criteria: 

(1) Determining Sampling Frequency: Effluent analytical monitoring 
must be conducted at major outfalls and identified stations. The 
Copermittees must sample a representative number of major 
outfalls and identified stations. The sampling must be done to 
assess exceedances of the dry weather non-storm water action 
levels pursuant to section C of this Order. All monitoring conducted 
must be preceded by a minimum of 72 hours of dry weather. 

(2) If ponded MS4 discharge is observed at a monitoring station, make 
observations and collect at least one (1) grab sample. If flow is 
evident a 1 hour composite sample may be taken. Record flow 
estimation (i.e., width of water surface, approximate depth of water, 
approximate flow velocity, flow rate). 

(3) Effluent samples shall undergo analytical laboratory analysis for 
constituents in: Table 1. Analytical Testing for Mass Loading, Urban 
Stream Bioassessment, and Ambient Coastal Receiving Waters 
Stations and for those constituents with action levels under Section 
C of this Order. Effluent samples must also undergo analysis for 
Chloride, Sulfate and Total Dissolved Solids. 

(4) If the station is dry (no flowing or ponded MS4 discharge), make 
and record all applicable observations. 
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(5) Develop and/or update criteria for dry weather non-storm water 
effluent analytical monitoring: 

(a) Criteria must include action levels in Section C of this 
Order.hk 

(b) Criteria must include evaluation of LC50 levels for toxicity to 
appropriate test organisms 

(6) Develop and/or update procedures for source identification follow 
up investigations in the event of exceedances of dry weather non-
storm water action level analytical monitoring result criteria. These 
procedures must be consistent with procedures required in section 
F.4.d and F.4.e. of this Order. 

(7) Develop and/or update procedures to eliminate detected illicit 
discharges and connections. These procedures must be consistent 
with the non-storm water dry weather action levels in section C and 
with each Copermittees’ Illicit Discharge and Elimination 
component of its Jurisdictional Runoff Management Plan as 
discussed in section F.4 and F.4.e. of this Order. 

c. Conduct Dry Weather Non-storm Water Effluent Analytical Monitoring  

The Copermittees must commence implementation of dry weather effluent 
analytical monitoring under the requirements of this Order no later than 
one year following adoption of this Order. If monitoring indicates an illicit 
connection or illegal discharge, conduct the follow-up investigation and 
elimination activities as described in submitted dry weather field screening 
and analytical monitoring procedures and found in sections C.F.4.d and 
F.4.e of Order No. R9-2009-0002. 

Until the dry weather non-storm water effluent analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field screening and 
analytical monitoring as it was most recently implemented pursuant to 
Order No. 2002-01. 

Attachment F – Source Data 
Page 1 and 9, 

II. NON-STORM WATER ACTION LEVELS 
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Tentative Order Fact Sheet 

Page 20, Discussion on Finding A.1:  

As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish waste 
discharge requirements (WDRs) to prohibit waste discharges in certain conditions or 
areas. Since 1990, the San Diego Regional Board has issued area-wide MS4 NPDES 
permits. The Order will renew Order No. R9-2002-01 to comply with the CWA and attain 
water quality objectives in the Basin Plan by limiting the contributions of pollutants 
conveyed by storm water and by including numeric action levels for dry weather non-
storm water discharges designed to ensure that the Copermittees comply with the 
requirement to effectively prohibit unauthorized non-storm water discharges into their 
MS4s. Further discussions of the legal authority associated with the prohibitions and 
directives of the Order are provided in section VII this document. 

Page 45, Discussion on Finding C.14: 

As explained in the discussion of Finding C.15., below, the Copermittees’ reliance on 
BMPs for the past 19 years has not resulted in compliance with applicable water quality 
standards. The Regional Board has evaluated (in accordance with 40 CFR 
122.44(d)(1)) past and existing controls (BMPs), non-storm water effluent monitoring 
results, the sensitivity of the species in receiving waters (e.g. endangered species), and 
the potential for effluent dilution, and has determined that existing BMPs to control 
pollutants in storm water discharges are not sufficient to protect water quality standards  
in receiving waters and the existing requirement that Copermittees effectively prohibit 
unauthorized non-storm water discharges into the MS4 historically results in the  
discharge of pollutants to the receiving waters. Thus, numeric action levels for non-
storm water, dry weather, discharges from the MS4 and required actions following 
observed exceedances of numeric action levels have been established. For further 
discussion regarding the development of action levels please see Finding E.12 and 
discussion. 

Dry weather action levels are applicable to non-storm water discharges of effluent from 
the MS4 system. Non-storm water effluent discharges from the MS4 are those which 
occur during dry weather conditions. These action levels are not applied to storm water 
discharges, as defined within the Order. Storm water discharges regulated by the Order 
are required to meet the MEP standard and related iterative process and have separate 
action levels. 

Dry weather action levels are applicable to non-storm water discharges from the MS4 
system into receiving waters. Non-storm water discharges are already required to be 
prohibited unless specifically exempted or covered under a separate NPDES permit. 
Dry weather action levels apply to non-storm water discharges of effluent from a point 
source into receiving waters. The MS4 is not a receiving water. Should a discharger 
wish to discharge a non-exempt category to the MS4 system, such discharges require a 
separate NPDES permit pursuant to sections 402 and 301 of the CWA. It is also 
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infeasible to monitor and sample every discharge into the MS4, as such discharges are 
diffuse by nature and may vary spatially and temporally. 

Finding E.12 This Order requires each Copermittee to effectively prohibit unauthorized 
non-storm water discharges into its MS4. However, pollutants have been identified in 
dry weather non-storm water discharges from the MS4s through 303(d) listings, and 
monitoring conducted by the Copermittees under Order No. R9-2002-0001. This Order 
includes action levels for pollutants in non-storm water, dry weather, discharges from 
the MS4 designed to assist in determining if the requirement to effectively prohibit 
unauthorized discharges of non-storm water in the MS4 is being met. Action levels in 
the Order are based upon numeric or narrative water quality objectives and criteria as 
defined in the Basin Plan, and the Water Quality Control Plan for Ocean Waters of 
California (Ocean Plan). An exceedance of an action level requires a specified 
responsive action by the Copermittees. This Order describes what actions the 
Copermittees must take when an exceedance of an action level is observed. 
Exceedances of non-storm water action levels do not constitute a violation of this Order, 
however, it could indicate that the Copermittee may need to do more to meet the 
requirement to effectively prohibit unauthorized non-storm water discharges into the 
MS4 or other prohibitions established in this Order. Failure to undertake the required 
responsive actions such as source investigations and/or elimination actions following an 
exceedance of a non-storm water action level (NAL or action level) is a violation of this 
Order.  Establishing NALs at levels appropriate to  protect water quality standards is 
expected to lead to the identification of significant sources of pollutants in dry weather 
non-storm water discharges. 

Discussion of Finding E.12. This Order includes the existing requirement that 
Copermittees effectively prohibit unauthorized non-storm water discharges in the MS4s. 
It also includes the following prohibition set forth in the Basin Plan: “The discharge of 
waste to waters of the state in a manner causing, or threatening to cause a condition of 
pollution, contamination or nuisance as defined in California Water Code section 13050 
is prohibited.” (Prohibition A.1.) As discussed in the Order’s Findings on discharge 
characteristics, e.g., C.2., C.4., C.6., C.7., C.9., C.14. , and C.15., the Copermittee’s 
reliance on BMPs for the past 19 years has not resulted in  compliance with applicable 
water quality standards or compliance with the requirement to effectively prohibit 
unauthorized discharges of non-storm water in the MS4. The Regional Board has 
evaluated (in accordance with  40 CFR 122.44(d)(1)) past and existing control (BMPs), 
non-storm water effluent monitoring results, the sensitivity of the species in receiving 
waters (e.g. . endangered species), and the potential for effluent dilution and has 
determined  that existing BMPs to control pollutants in storm water discharges are not 
sufficient to protect water quality standards in receiving waters and the existing  
requirement that Copermittees effectively prohibit unauthorized non-storm water 
discharges into the MS4 historically results in the discharge of pollutants to the receiving 
waters.  

It is appropriate to establish dry weather non-storm water action levels protective of 
water quality standards to measure pollutants levels in the discharge of dry weather 
non-storm water that could indicate non-compliance with the requirement to effectively 
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prohibit unauthorized non-storm water discharges into the MS4 and/or that these 
discharges are causing, or threatening to cause, a condition of pollution, contamination 
or nuisance in the receiving waters. NALs are not numeric effluent limitations. An 
exceedance of an NAL requires the Copermittees to initiate a series of source 
investigations and/or elimination actions to address the exceedance. Results from the 
NAL monitoring are to be used in developing the Copermittees annual work plans. 
Failure to undertake required source investigation and/or elimination actions in a timely 
manner following an exceedance of an NAL is a violation of this Order.  Please see 
further discussion in the directives section C of the fact sheet. 

A purpose of monitoring, required under this and previous Orders, as stated in the 
Monitoring and Reporting Program is to “detect and eliminate illicit discharges and illicit 
connections to the MS4” and to answer the following core management questions:  

1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses?  

2. What is the extent and magnitude of the current or potential receiving water 
problems?  

3. What is the relative MS4 discharge contribution to the receiving water 
problem(s)?  

4. What are the sources of MS4 discharge that contribute to receiving water 
problem(s)?  

5. Are conditions in receiving waters getting better or worse?  

For the past 4 permit cycles (19 years), Copermittees have utilized their IC/ID program 
to identify and eliminate non-storm water discharges that are sources of pollutants to 
the MS4. The Copermittees are also subject to the requirement to effectively prohibit 
unauthorized discharges of non-storm water into the MS4s. Historically, discharges of 
unauthorized non-storm water do occur, resulting in the discharge of pollutants to the 
receiving waters. NALs have been included in this Order to assist the Copermittees in 
complying with the requirement to effectively prohibit unauthorized non-storm water 
discharges that are a source of pollutants in the receiving waters.  

Page 106 

C. Non Storm Water Dry Weather Action Levels 

The following legal authority applies to Section C:  

Broad Legal Authority: CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 CFR 
122.26(d)(2)(i)(B, C, E, and F), and 40 CFR 122.26(d)(2)(iv).  
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The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits “shall include a 
requirement to effectively prohibit non-storm water discharges into the storm sewers.”  

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the proposed 
management program “shall be based on a description of a program, including a 
schedule, to detect and remove (or require the discharger to the municipal storm sewer 
to obtain a separate NPDES permit for) illicit discharges and improper disposal into the 
storm sewer.”  

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the Copermittee 
include in its proposed management program “a program, including inspections, to 
implement and enforce an ordinance, orders or similar means to prevent illicit 
discharges to the municipal storm sewer system; this program description shall address 
all types of illicit discharges, however the [listed  exempt] category of non-storm water 
discharges or flows shall be addressed  where such discharges are identified by the 
municipality as sources of pollutants to waters of the United States.”  

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the Copermittee 
include in its proposed management program “a description of procedures to conduct 
on-going field screening activities during the life of the  permit, including areas or 
locations that will be evaluated by such field screens.” 

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the Copermittee 
include in its proposed management program “procedures to be  followed to investigate 
portions of the separate storm sewer system that, based  on the results of the field 
screen, or other appropriate information, indicate a  reasonable potential of containing 
illicit discharges or other sources of non-storm water.”  

Section C establishes non-storm water dry weather action levels (see also Finding C.14, 
Finding E.12 and the Discussion for those sections). 

Non-exempted, non-storm water discharges are to be effectively prohibited from 
entering the MS4 or become subject to another NPDES permit (see Federal Register, 
Vol. 55, No. 222, pg. 47995). Conveyances which continue to accept non-exempt, non-
storm water discharges do not meet the definition of MS4 and are not subject to section 
402(p)(3)(B) of the CWA unless the discharges are issued separate NPDES permits. 
Instead, conveyances that continue to accept non-exempt, non-storm water discharges 
that do not have a separate NPDES permit are subject to sections 301 and 402 of the 
CWA (see Federal Register, Vol. 55, No. 222, pg. 48037). 

The Order requires the sampling of a representative percentage of major outfalls and 
other identified stations within each hydrologic subarea. While it is important to assess 
all major outfall discharges from the MS4 into receiving waters, to date the 
Copermittees have implemented a dry-weather monitoring program that has identified 
major outfalls that are representative of each hydrologic subarea and have randomly 
sampled other major outfalls. Thus, it is expected that the Copermittees will utilize past 
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dry weather monitoring in the selection and annual sampling of a representative 
percentage of major outfalls in accordance with the requirements under Section C.4. 

Background and Rationale for Requirements  

The Regional Board developed the requirements for dry weather non-storm water action 
levels based upon an evaluation of existing controls, monitoring and reporting programs 
(effluent and receiving water), special studies, and based upon Findings C.1 C.3, C.4, 
C.6, C.7 and C.14. 

Water Quality Control Plan 

Section 303(C) of the Clean Water Act requires the state to establish Water Quality 
Standards (WQS). WQS define the water quality goals of a waterbody, or part thereof, 
by designating their use or uses to be made of the water and by setting criteria 
necessary to protect those uses. 

The Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan) 
designates beneficial uses, establishes water quality objectives, and contains 
implementation programs and policies to achieve those objectives for all waters 
addressed through the Basin Plan. The Basin Plan was adopted by the Regional Board 
on September 08, 1994, and was subsequently approved by the State Board on 
December 13, 1994. Subsequent revisions to the Basin Plan have also been adopted 
by the Regional Board and State Board. 

State Board Resolution No. 88-63 establishes state policy that all waters, with certain 
exceptions, should be considered suitable or potentially suitable for municipal and 
domestic supplies. Requirements of this Order do not include effluent limitations 
reflecting municipal and domestic supply use as all waters within the County of Orange 
under this Order are specifically exempted from municipal and domestic supply as a 
Beneficial Use. 

The State Board adopted the Water Quality Control Plan for Ocean Waters of California 
(Ocean Plan) in 2005, it was approved by USEPA, and became effective on February 
14, 2006. The Ocean Plan establishes Water Quality Objectives, general requirements 
for management of waste discharged to the ocean, effluent quality requirements, 
discharge provisions, and general provisions. Limitations derived from the Ocean Plan 
have been included in this Order to protect the Beneficial Uses of enclosed bays and 
estuaries because their Beneficial Uses are similar 

National Toxics Rule (NTR) and California Toxics Rule (CTR) 

The USEPA adopted the NTR on December 22, 1992, which was amended on May 04, 
1995, and November 09, 1999. The CTR was adopted by USEPA on May 18, 2000, 
and amended on February 13, 2001. These rules include water quality criteria for 
priority pollutants and are applicable to non-storm water discharges from the MS4. 
Criteria for 126 priority pollutants are established by the CTR. USEPA promulgated this 
rule to fill a gap in California water quality standards that was created in 1994 when a 
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California court overturned the State’s water quality control plans containing criteria for 
priority toxic pollutants. The federal criteria are legally applicable in the State of 
California for inland surface waters, enclosed bays and estuaries for all purposes and 
programs under the CWA. 

Antidegradation Policy 

Section 131.12 of 40 CFR requires that the State water quality standards include an 
antidegradation policy consistent with the federal policy. The State Board established 
California’s antidegradation policy in State Board Resolution No. 68- 16. Resolution No. 
68-16 incorporates the federal antidegradation policy where the federal policy applies 
under federal law. Resolution No. 68-16 requires that existing quality of waters be 
maintained unless degradation is justified based on specific findings. The Regional 
Boards’ Basin Plans implement, and incorporate by reference, both the State and 
federal antidegradation policies. Permitted non-storm water discharges from the MS4 
are consistent with the antidegradation provision of 40 CFR section 131.12 and State 
Board Resolution No. 68-16. 

Monitoring and Reporting  

40 CFR Section 122.48 requires that all NPDES permits specify requirements for 
recording and reporting monitoring results. Sections 13267 and 13383 of CWC 
authorize the Regional Boards to require technical and monitoring reports. The 
Monitoring and Reporting Program establishes monitoring and reporting requirements to 
implement state and federal regulations. The Monitoring and Reporting Program can be 
found as Attachment E of the Order. 

Dilution or Mixing Zones 

In order to protect the Beneficial Uses of receiving waters from pollutants as a result of 
non-storm water MS4 discharges, this Order does not provide for a mixing zone or a 
zone of initial dilution except when the discharge is to the surf zone. 

The San Diego Region has predominately intermittent and ephemeral rivers and 
streams (Inland Surface Waters) which vary in flow volume and duration at spatial and 
temporal scales. Therefore, it is assumed that any non-storm water discharge from the 
MS4 into the receiving water is likely to be of a quantity and duration that does not allow 
for dilution or mixing. For ephemeral systems, non-storm water discharges from the 
MS4 are likely to be the only surface flows present within the receiving water during the 
dry season. 

MS4 discharge points to bays, estuaries and lagoons are not designed to achieve 
maximum initial dilution and dispersion of non-storm water discharges. Thus, initial 
dilution factors for non-storm water discharges from the MS4 into bays, estuaries, and 
lagoons are conservatively assumed to equal zero. 

It is appropriate to base numeric action levels for dry weather non-storm water 
discharges on these considerations.  
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California Ocean Plan  

A discharge to a surf zone occurs when the non-storm water discharge point from the 
MS4 discharges: 

a) Directly into the ocean in a wave induced area subject to long-shore 
conditions; or 

b) Across a primarily sandy substrate beach and subsequently directly into a 
wave induced area subject to long-shore conditions;  

Establishment of Action levels 

Action levels in the Order are based upon numeric or narrative water quality objectives 
and criteria as defined in the Basin Plan and the Water Quality Control, Plan for Ocean 
Waters of California  (Ocean Plan). The Regional Board recognizes that use of action 
levels will not necessarily result in detection of all unauthorized sources of non-storm 
water discharges because there may be some discharges in which pollutants do not 
exceed established action levels.  

In June of 2006, the California Water Board’s Blue Ribbon Storm Water Panel released 
it’s report titled ‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of 
Storm Water Associated with Municipal, Industrial and Construction Activities.’ The 
report only examined numerical limits as applied to storm water and not non-storm 
water. In the recommendations, the Blue Ribbon panel proposed storm water action 
levels which are computed using statistical based population approaches. For example, 
Section D of the Permit uses a recommended statistical approach to develop storm 
water action levels. The Blue Ribbon panel did not examine the efficacy of action levels 
or recommendations for development of action levels for non-storm water discharges.  

For discharges to inland surface waters, action levels are based on the EPA water 
quality criteria for the protection of aquatic species, the EPA water quality criteria for the 
protection of human health, water quality criteria and objectives in the applicable State 
plans, effluent concentration available using best available technology, and 40 CFR 
131.38. Since the assumed initial dilution factor for the discharge is zero and a mixing 
zone is not allowed, a non-storm water discharge from the MS4 could not cause an 
excursion from numeric receiving water quality objectives if the discharge is below the 
action levels contained in the Order. Likewise, discharges below action levels to the surf 
zone cannot cause excursions from water quality objectives. 

Dry weather monitoring of non-storm water MS4 effluent conducted under the previous 
Order (R9-2002-001), which relies on BMPs as controls to protect water quality 
standards, has identified pollutants that are found in non-storm water discharges. 
Monitoring of pH, Dissolved Oxygen, Phosphorus, Nitrate, Turbidity and Methylene Blue 
Active Substances (MBAS) in non-storm water MS4 discharges has shown that the 
effluent concentrations are above state water quality criteria. Therefore, it is appropriate 
to establish numeric action levels for these pollutants to assist the Copermittees in 
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meeting the requirement to effectively prohibit unauthorized non-storm water discharges 
into the MS4s. 

Water Quality Limited Segments on the current 303(d) list (2006) within the jurisdiction 
of this Order have been identified due to exceedances of Sulfate, Chloride and Total 
Dissolved Solids criteria from a source which is currently unknown (see Table 2a). 
These pollutants are not monitored for under the current non-storm water MS4 effluent 
monitoring program. This Order now requires non-storm water MS4 discharge 
monitoring to include monitoring for Sulfates, Chlorides and Total Dissolved Solids. 

Priority pollutants analyzed included Cadmium, Copper, Chromium, Lead, Nickel, Silver 
and Zinc. These priority pollutants are likely to be present in non-storm water MS4 
discharges (see Finding C.3) and dissolved metal effluent monitoring is available from 
the previous Order. The most stringent applicable water quality criteria have been 
identified for these seven metals and, excluding Chromium (VI), and all are dependent 
on receiving water hardness. The conversion factors for Cadmium and Lead are also 
water hardness dependent (40 CFR 131.38(b)(2)). These levels are established as the 
action levels for these constituents.  

While effluent monitoring is available from the previous Order, the monitoring was done 
for dissolved concentrations and lacked a measurement of receiving water hardness. 
Due to the multiple point source discharges of non-storm water from the MS4, a 
discharge may enter a receiving water whose hardness will vary temporally. In addition, 
hardness may vary spatially within and among receiving waters. 

However, other information is available to determine the appropriateness of an action 
level. Existing effluent monitoring concentrations absent of receiving water data, no 
dilution credit or mixing zone allowance, current 303(d) listings of receiving waters for 
other pollutants, receiving water monitoring data, and the classification of waters as 
critical habitat for endangered and species of concern, provide evidence that NALs are 
appropriate for these priority pollutants at this time in order to assist the Copermittees in 
meeting the requirement to effectively prohibit unauthorized non-storm water discharges 
into the MS4s. 

Existing effluent data (see attachment F), absent receiving water hardness, provides 
evidence that it is appropriate to include NALs based on a conservative hardness level. 
Absent receiving water hardness, all analyzed metals, are discharged at concentrations 
which may be in exceedance of CTR criteria depending on receiving water hardness. 
Chromium effluent data that is available is in the form of total Chromium. However, 
Chromium criteria are for Chromium III and Chromium VI. Therefore, the total 
Chromium measurement is inadequate, but can be used as an estimate of Chromium III 
and VI concentrations. 

As discussed, inland surface waters, enclosed bays, and estuaries have conservatively 
been allotted a mixing zone and dilution credit of zero. As discussed in Finding C.7 and 
discussion, multiple receiving waters within the County of Orange are 303(d) listed for a 
number of pollutants, including toxicity. The 303(d) listing of a waterbody as impaired 
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provides evidence that the receiving water(s) are already experiencing negative 
impacts. These water quality limited segments are more susceptible to degradation from 
the synergistic addition of more pollutants, even from upstream discharges. It is 
therefore appropriate to include numeric action levels designed to ensure that the 
Copermittees are complying with the requirement to effectively prohibit unauthorized 
discharges of non-storm water into the MS4s.  

Copermittees have monitored the receiving waters for MS4 discharges pursuant to 
requirements under Order R9-2002-0002. Dry weather receiving water data indicates 
poor conditions within waters receiving non-storm water MS4 discharges. Urban stream 
bioassessment conducted under the Order (2002-2008) has documented all non-
reference sites as consistently having poor or very poor Index of Biotic Integrity (IBI) 
scores, in part due to receiving water toxicity.2 

Receiving waters within the jurisdiction of this Order are classified as critical habitat, 
including being designated with the RARE beneficial use, for endangered, threatened 
and species of concern including, but not limited to, O. mykiss irideus, E. newberryiI, A. 
marmorata pallida and G. orcutti. 

The Regional Board evaluated discharges to the surf zone per the California Ocean 
Plan, Appendix VI and in accordance with 40 CFR 122.44(d). Indicator bacteria, pH, 
turbidity (NTU), and metals were analyzed for the purpose of determining the levels of 
these constituents in non-storm water discharges from the MS4. 

The Regional Board has determined that there is not sufficient information at this time to 
develop action levels for pH, turbidity and metals. While non-storm water MS4 effluent 
data is available, the data collected is for discharges to inland surface waters, enclosed 
bays and estuaries. Preliminary receiving water data and limited non-storm water MS4 
discharge data collected under the Ambient Coastal Receiving Water Monitoring 
indicates some exceedances of criteria for metals in the discharge, and toxicity in 
receiving waters3. However, the Regional Board believes the level of data available is 
insufficient, and is requiring additional monitoring of pH, turbidity and metals in non-
storm water MS4 discharges to ocean waters (discharges to the surf zone). 

Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific Ocean 
shoreline within the jurisdiction of this Order have been identified due to exceedances of 
Indicator Bacteria criteria whose known source includes non-storm water discharges 
from the MS4. These 303(d) listed segments support extensive REC-1 beneficial uses 
and are located within State Marine Reserves and Conservation Areas. The listing of 
receiving waters as 303(d) listed for bacteria supports the inclusion of action levels to 
ensure that the Copermittees are complying with the requirement to effectively prohibit 
all types of unauthorized non-storm water discharges into the MS4. In addition, no 
dilution credit or mixing zone allowance is included in developing numeric action levels 
for the discharge of a pollutant to waters which are 303(d) as impaired for that pollutant. 

                                            
2 2006-07 and 2007-08 Unified Annual Progress Reports. 
3 2007-08 Unified Annual Progress Report. 
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Compliance with Permit    

Compliance with Section C shall be determined as follows: 

Dischargers shall be deemed to be out of compliance with this Order if the Copermittee 
failed to take the prescribed responsive actions in response to an exceedance of a 
numeric action level.  Regardless of the Copermittee’s actions in response to an 
exceedance, they are still subject to the prohibitions found in Sections A and B of the 
Order.  

When determining to take an action in response to the NALs and more than one sample 
result is available in a month, the discharger shall consider the frequency, 
magnitude, and number of constituents exceeding the NALs,    

Page 155, Section F.4.e. Illicit Discharge Detection and Elimination 
(Investigations) 

The Copermittees currently use action levels to facilitate the determination of when 
source investigation studies are warranted based on data from the dry-weather 
monitoring program. One set of criteria is based on regional averages of constituent 
concentrations that were developed based on randomly selected storm drains. Another 
set of criteria is based on trends at a particular station. These are reasonable criteria if 
decision-makers are properly trained and action levels set by the County are in 
compliance with dry weather non-storm water action levels as required in Section C. 
The ability of the local managers to interpret dry-weather monitoring data collected by 
the County has greatly improved in the last two years, and continued training is required 
in section F.4.i. 

Page 178, Section T. Attachment E – Receiving Waters and MS4 Discharge 
Monitoring and Reporting Program 

Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving water 
quality and beneficial uses from storm water runoff and to use the results to refine the 
Copermittees’ storm water runoff management programs for the reduction of storm 
water pollutant loadings to the MEP. For non-storm water discharges, monitoring has 
been designed for the identification of prohibited illicit discharges and to determine 
appropriate actions to take in response to dry weather non-storm water action levels. 
Additionally, the results from dry weather non-storm water monitoring can be used to 
evaluate exempted non-storm water discharges as a source or conveyance of 
pollutants. The primary goals of the MRP include: 

Page 186, 

Dry Weather Non-storm Water Action Levels  
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Section II.C of the MRP describes the monitoring to be conducted by the Copermittees 
to determine exceedances of dry weather non-storm water action levels. 

Section II.B.3 has been changed by removal of the Dry Weather Field Screening and 
Analytical Monitoring and subsequent replacement with section II.C for Dry Weather 
Non-Storm Water Action Level Monitoring. 

This change is required to assess exceedances of action levels for non-storm water 
discharges from the MS4 into receiving waters. The required sampling frequency has 
been changed to allow Copermittees to sample a representative number of discharge 
points and the sampling methodology has been changed to grab sampling. This is 
expected to allow Copermittees to maintain a cost-neutral dry weather monitoring 
program that is similar to their existing IC/ID monitoring program. 

Page 189, U. Attachment F – Source Data 

Attachment F contains data utilized for the development of Storm Water Action Levels 
and Non-storm Water Action Levels. 

Deleted: compliance with 

Deleted: compliance 

Deleted: with 
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 Cadmium (Total Recoverable)  = exp(0.7852[in(hardness)] – 2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[in(hardness)] + 6848) 
Copper (Total Recoverable)  = exp(0.8545[in(hardness)] – 1.702) 
Lead (Total Recoverable) = exp (1.273[in(hardness)] – 4.705) 
Nickel (Total Recoverable)  = exp (.8460[in(hardness)] + 0.0584) 
Silver (Total Recoverable) = exp (1.72[in(hardness)] – 6.52) 
Zinc (Total Recoverable) = exp (0.8473[in(hardness)] + 0.884) 
  

b. Action levels for discharges to bays, harbors and lagoons/estuaries: 

Insert Table 4.b: General Constituents 

c. Action levels for discharges to the surf zone: 

Insert Table 4.c: General Constituents 

 
 

Page 17: [2] Deleted Author  

Calculations for Discharges to Inland Surface Waters, Enclosed Bays, and 
Estuaries. 

On the basis of the foregoing discussion, the NALs were calculated with the 
following considerations and assumptions: 

No dilution credit is considered for the discharge. Therefore, the discharge 
must comply with the Water Quality Objective at the point of discharge. 

For NALs based on CTR, implementation was done using the procedure 
list as outlined in the SIP (see below example). 

NAL CTR/SIP Calculation – Zinc Example:  

Criteria for Priority Toxic Pollutants in the State of California is described in the 
CTR table listed in 40 CFR 131.38. 

Insert Table 

These criteria are expressed in terms of the dissolved fraction of the metal in the 
water column. [See footnote “m” to Table in paragraph (b)(1) of 40 CFR 131.38]. 

40 CFR 122.45(c) requires that this Order include effluent limitations as total 
recoverable concentration; therefore it is appropriate to include action levels also 
as total recoverable concentration. 
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The SIP requires that if it is necessary to express a dissolved metal value as a 
total recoverable and a site-specific translator has not yet been developed, the 
Regional Board shall use the applicable conversion factor from 40 CFR 131.38. 

The term “Conversion Factor” (CF) represents the recommended conversion 
factor for converting a metal criterion expressed as the total recoverable fraction 
in the water column to a criterion expressed as the dissolved fraction in the water 
column. 

Total recoverable concentration * CF = Dissolved concentration criterion  

or 

Total recoverable concentration = Dissolved concentration criterion/ CF 

Insert Table  

Effluent Variability multiplier and Coefficient of Variation (CV)  

For each concentration based on an aquatic life criterion, the long-term average 
(LTA) is calculated by multiplying the concentration with a factor that adjusts for 
effluent variability. The multiplier can be found in Table 1 of the SIP. Since this 
Order does not have existing data to properly conduct a variability analysis in 
accordance with the SIP, the CV has been set equal to 0.6 per SIP requirements. 
The current effluent data is limited due to the small number of representative 
outfalls sampled, the lack of outfalls discharging to representative waterbodies 
within the Region, and the targeted nature of the sampling design. 

Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as 
follows:  

Acute Multiplier = 0.321 

Chronic Multiplier = 0.527 

The long-term average (LTA) is calculated by multiplying the total recoverable 
concentrations for zinc with the acute and chronic multipliers: 

LTA Acute = 95 ug/L * 0.321 = 30.5  

LTA Chronic = 86 ug/L * 0.527 = 45.3 

The MDAL and AMAL will be based on the most limiting of the acute and chronic 
LTA, in the case for copper the most limiting LTA is the acute of 30.5 ug/L 

NALs are calculated by multiplying the most limiting LTA with a multiplier that 
adjusts for the averaging periods and exceedance frequencies of the criteria and 
the effluent limitations. The multiplier can be found in Table 2 of the SIP. Since 

0006439



this Order has insufficient data, the CV has been set to 0.6 and since sampling 
frequency is four times a month or less, n has been set equal to 4 per the SIP. 

Insert Table 2.   

Therefore, from Table 2 of the SIP, the LTA multipliers will be as follows: 

MDAL Multiplier = 3.11 

AMAL Multiplier = 1.55 

The MDAL and AMAL limits are calculated by multiplying the LTA with an LTA 
multiplier for each limit: 

MDAL = 30.5 ug/L * 3.11 = 95 ug/L 

AMAL = 30.5 ug/L * 1.55 = 47 ug/L 

Calculations for Discharges to the Surf Zone  

The Average Monthly and Maximum Daily NALs were calculated with the 
following considerations and assumptions: 

No dilution credit is considered for the discharge. Therefore, the discharge must 
comply with the Water Quality Objective at the point of discharge. Whole Effluent 
Toxicity (WET) Testing Requirements  

A WET limit is required if a discharge causes, has a reasonable potential to 
cause, or contributes to an exceedance of applicable water quality standards, 
including numeric and narrative. Since these types of discharges are prohibited 
under this Order, WET limits are not applicable. 

Discussion of AMALs, MDALs and Instantaneous Maximums  

Where practical, action levels in this Order have been expressed as both AMALs 
and MDALs. Certain action levels  may not practicably be expressed as AMALs 
and MDALs due to specific BPO language, sampling requirements and/or a lack 
of Criteria. Based upon the likely sampling frequency of the Copermittees, the 
frequency of sampling will occur such that grab samples are taken once per 
sampling day. This single sample would then be subject to MDALs and 
Instantaneous Maximum levels. In this case, the more conservative action level 
would apply. In addition, it is expected that some effluent monitoring will occur 
less than or equal to once per month. In this scenario, the MDAL, AMAL and 
Instantaneous Maximum levels would need to be met based upon one sample, 
unless sampling did not occur. For some BPOs, AMALs have been excluded and 
only MDALs/Instantaneous Maximums set to prevent redundancy in action 
levels. 
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compute the arithmetic mean unless the data set contains one or more reported 
determinations of DNQ or ND. In those cases, the discharger shall compute the 
median in place of the arithmetic mean in accordance with the following 
procedure: 

(1) The data set shall be ranked from low to high, reported ND determinations 
lowest, DNQ determinations next, followed by quantified values (if any). 
The order of the individual ND or DNQ determinations is unimportant. 

(2) The median value of the data set shall be determined. If the data set has 
an odd number of data points then the median is the middle value. If the 
data set has an even number of data points, then the median is the 
average of the two values around the middle unless one or both of those 
points are ND or DNQ, in which case the median value shall be the lower 
of the two data points where DNQ is lower than a value and ND is lower 
than DNQ. 
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December 8, 2009 
 
 
Mr. Ben Neill 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, California 92123-4353 
 
Dear Mr. Neill:   Re: Comment Letter – Revised Tentative Order 

R9-2009-0002, NPDES No. CAS0108740, 
Orange County Municipal Separate Storm 
Sewer System Permit Reissuance  

 
The Riverside County Flood Control and Water Conservation District (District) appreciates the opportunity to 
submit additional comments on the above listed Revised Tentative Order issued to the MS4 Permittees in 
south Orange County (Draft Permit). The District serves as Principal Permittee for the MS4 Permit issued by 
the San Diego Regional Board that covers the portion of Riverside County that is within the Santa Margarita 
Watershed (Board Order R9-2004-0001).  

 
The Permittees support the elimination of Numeric Effluent Limits from the Board Order.  Nevertheless, the 
proposed language that incorporates Non-storm Water Dry Weather Action Levels (NALs) could be further 
improved to ensure that the Permitees' programs to manage/minimize dry weather flows are implemented in a 
more effective manner, particular in consideration of the Permittees’ overall stormwater management 
programs.  

 
1. Discharge prohibitions and modifications to high-priority pollutant lists based on single a 

NAL exceedance are inappropriate.  
Although it may be appropriate to immediately investigate the source of an NAL exceedance and, 
when appropriate, take enforcement actions, Provisions C.2.c and C.2.e set forth requirements that 
will require the Permittees to definitive and permanent actions based on a single NAL exceedance. 
The example scenarios below demonstrate why this single exceedance approach does not make 
sense. Given the long-term social and public costs of implementing such programmatic revisions, 
this level of immediate and permanent response to a single event is disproportionate and 
inappropriate. In contrast, even the Water Board’s 303(d) listing policy recognizes that a single 
water quality sample is statistically insignificant. Determinations regarding whether to prohibit 
allowable discharges, or take other substantive actions, should be based on statistically significant 
data sets that indicate problems that are of significant magnitude, duration and frequency to 
warrant such actions.  

As an example, if a resident in south Orange County is washing a car, and in the process carelessly 
and excessively uses an engine degreaser, it is conceivable that the discharge from this single 
occurrence could exceed an NAL. Instead of simply addressing the behavior of this individual 
polluter, provision C.2.c would be require the Permittees to prohibit all residential car washing, for 
all 500,000 south OC residents, forever - all based on that single event. 

This scenario is also problematic in provision C.2.e.  Pursuant to this provision, if the pollutant 
source cannot be found, a single exceedance requires the Permittee to develop and implement 
entirely new programs - and possibly initiate retrofit projects to address that pollutant even though 
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Mr. Ben Neil - 2 - December 8, 2009 
Re: Comment Letter – Revised Tentative Order  

R9-2009-0002, NPDES No. CAS0108740 
Orange County Municipal Separate Storm  
Sewer System Permit Reissuance 

it may have resulted from a one-time discharge. For example, if an errant homeowner completing 
a renovation project dumps solvent into a storm drain inlet and causes an exceedance, the public 
will be required to expend significant time and resources creating and implementing programs to 
address an issue that has no history of being a problem and where there is no expectation that it 
will continue to be a problem. 

It is clearly not appropriate, and is a waste of public resources to be revising programs and/or 
prohibiting entire categories of discharges based on single exceedances. A robust and effective 
program to address non-stormwater discharges should evolve with time based on data that has a 
greater level of statistical significance.  Further, the receiving waters limitations already include 
procedures to address these sorts of exceedances.  Additional duplicative program requirements 
are inconsistent with the intent of the receiving waters limitations and present potentially 
conflicting requirements within the Board Order.  
 

2. Provision C.2.a - Impossible Scenario 
Provision C.2.a discusses actions that must be taken in response to an NAL exceedance that is 
determined to be natural in source and conveyance. Since NAL monitoring would only occur at 
MS4 outfalls, any flows causing an NAL exceedance are by definition not natural in conveyance. 
As written, Provision C.2.a can only apply to MS4 discharges and, thus, there are no practicable 
alternatives available for NAL exceedances that may be caused by natural background levels of 
constituents. 
 

3. Provision C.2.c - Potential requirement to prohibit natural sources 
As discussed above, provision C.2.a does not provide a feasible option for dealing with natural 
sources; therefore, many natural sources will fall under the purview of Provision C.2.c. Under this 
provision, an NAL exceedance caused by a currently exempted discharge must result in the 
Permittee prohibiting the entire category of discharge. Many of these currently exempted 
discharges (defined in Provision B.2) are natural in origin such as: 

• Diverted Stream Flows 

• Rising Ground Waters 

• Springs 

• Flows from riparian habitats and 
wetlands 

Thus, provision C.2.c would require the Permittees to prohibit these categories of natural sources 
(if they cause an NAL exceedance). This is in direct contradiction with Regional Board staff’s 
statement that they do not intend to require Permittees to regulate natural sources. Further, MS4 
Permittees have no means by which to prohibit these natural discharges and, as such, this 
provision would put the Permittees in unavoidable non-compliance with the Permit.  

 
4. Provision C.2e - NAL exceedances versus programmatic response 

If the source of any single NAL exceedance is not identifiable, provision C.2.e requires the 
Permittees to perform additional monitoring and revise their programs to identify and address that 
constituent as a high priority pollutant of concern. In addition to the single-sample discussion 
above, not all constituents on the NAL list can be addressed through a specific program or targeted 
action. For example, if the NAL for pH is exceeded and no source is found, there is no specific 
action the Permittees can take to address this; i.e., there are no BMPs that effectively treat pH. 
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Mr. Ben Neil - 3 - December 8, 2009 
Re: Comment Letter – Revised Tentative Order  

R9-2009-0002, NPDES No. CAS0108740 
Orange County Municipal Separate Storm  
Sewer System Permit Reissuance 

Closing 
In closing, we would like to thank you for the continued opportunity to comment on the draft South OC MS4 
Permit and appreciate your consideration regarding the important concerns described herein.  The Riverside 
County Permittees reiterate their request made in the ROWD submitted in January 2009 that the next Riverside 
County MS4 Permit be structured and based on our existing permit and that any expansion of compliance 
requirements be limited and support our efforts to improve the effectiveness of existing compliance programs 
in addressing specifically identified water quality impairments.  We appreciate your consideration of our 
comments and look forward to meeting with Regional Board staff in the development of a MS4 permit specific 
to Riverside County.  If you have any questions regarding these comments, please contact me at 951.955.1273. 
 

Very truly yours,  
 
 
 

JASON UHLEY 
Engineering Project Manager 
 

 
 
ec:  Riverside County Management Steering Committee 
 David Huff, Deputy County Counsel 
 
 
CP:cw 
P8/128205 
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Ben Neill - Re: OC MS4 Permit 

  
Richard, 
  
We noticed that as well, the interim report submittal date should be January 31, 2011.  Thanks for catching that. 
Regards, 
Ben Neill 
 
>>> "Boon, Richard" <Richard.Boon@ocpw.ocgov.com> 1/25/2010 11:06 AM >>> 
Ben 
  
I note that in Attachment E to our recently adopted OC MS4 Permit there is a reporting requirement for the receiving water 
monitoring program, specifically: 
  
B. Interim Reporting Requirements 
For the October 2009 to October 2010 monitoring period, the Principal 
Copermittee must submit the Receiving Waters Monitoring Annual Report 
by January 31, 2010. The Receiving Waters Monitoring Annual Report 
must address the monitoring conducted to comply with the requirements 
of Order No. 2002-001. 
  
Since the period of activity that must be covered by the report is October 2009 to October 2010, I am presuming that the report 
submittal date should be January 31, 2011 and not January 31, 2010. 
  
Thanks for your clarification in this matter 
  
Richard Boon, Chief 
Orange County Stormwater Program 
(714)955-0670 

From:    Ben Neill
To:    Boon, Richard
Date:    1/25/10 11:34 AM
Subject:   Re: OC MS4 Permit
CC:    Chad Loflen;  Smith, James;  Von Bitner, Theodore

Page 1 of 1
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(4/8/2010) Ben Neill - A-2073(h) [City of Aliso Viejo] Page 1

From: Jeannette Bashaw
To: Andre.monette@bbklaw.com;  shawn.hagerty@bbklaw.com
CC: bchanning@ci.laguna-hills.ca.us;  Ben Neill;  Betsy Jennings;  bfowler@d...
Date: 1/25/2010 3:29 PM
Subject: A-2073(h) [City of Aliso Viejo]
Attachments: A-2073(h) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(e) [City of Dana Point] Page 1

From: Jeannette Bashaw
To: phowell@rutan.com;  rmontevideo@rutan.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:23 PM
Subject: A-2073(e) [City of Dana Point]
Attachments: A-2073(e) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073 [City of Laguna Hills] Page 1

From: Jeannette Bashaw
To: gsimonian@wss-law.com;  jeggart@wss-law.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:05 PM
Subject: A-2073 [City of Laguna Hills]
Attachments: A-2073 Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov
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(4/8/2010) Ben Neill - A-2073(a) [City of Laguna Niguel] Page 1

From: Jeannette Bashaw
To: tdixon@ci.laguna-niguel.ca.us
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:08 PM
Subject: A-2073(a) [City of Laguna Niguel]
Attachments: A-2073(a) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(f) [City of Laguna Woods] Page 1

From: Jeannette Bashaw
To: cmacon@lagunawoodscity.org
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:24 PM
Subject: A-2073(f) [City of Laguna Woods]
Attachments: A-2073(f) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(i) [City of Lake Forest] Page 1

From: Jeannette Bashaw
To: Andre.monette@bbklaw.com;  shawn.hagerty@bbklaw.com
CC: bchanning@ci.laguna-hills.ca.us;  Ben Neill;  Betsy Jennings;  bfowler@d...
Date: 1/25/2010 3:31 PM
Subject: A-2073(i) [City of Lake Forest]
Attachments: A-2073(i) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(c) [City of Mission Viejo] Page 1

From: Jeannette Bashaw
To: CLee@rwglaw.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:14 PM
Subject: A-2073(c) [City of Mission Viejo]
Attachments: A-2073(c) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(g) [County of Orange and Orange County Flood Control District] Page 1

From: Jeannette Bashaw
To: geoff.hunt@coco.ocgov.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:26 PM
Subject: A-2073(g) [County of Orange and Orange County Flood Control District]
Attachments: A-2073(g) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(j) [City of Rancho Santa Margarita] Page 1

From: Jeannette Bashaw
To: gsimonian@wss-law.com;  jeggart@wss-law.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:34 PM
Subject: A-2073(j) [City of Rancho Santa Margarita]
Attachments: A-2073(j) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(d) [City of San Clemente] Page 1

From: Jeannette Bashaw
To: phowell@rutan.com;  rmontevideo@rutan.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:20 PM
Subject: A-2073(d) [City of San Clemente]
Attachments: A-2073(d) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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(4/8/2010) Ben Neill - A-2073(b) [City of San Juan Capistrano] Page 1

From: Jeannette Bashaw
To: jeggart@wss-law.com;  osandoval@wss-law.com
CC: Andre.monette@bbklaw.com;  bchanning@ci.laguna-hills.ca.us;  Ben Neill; ...
Date: 1/25/2010 3:11 PM
Subject: A-2073(b) [City of San Juan Capistrano]
Attachments: A-2073(b) Abey. Ltr. [01-25-10].pdf

Attached is a copy of correspondence mailed today concerning the above-referenced petition for your 
information.                                                                   

Jeannette L. Bashaw
Legal Analyst
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor (95814)
P.O. Box 100
Sacramento, CA  95812-0100
Telephone:  (916) 341-5155
Facsimile:  (916) 341-5199
E-Mail:  jbashaw@waterboards.ca.gov 
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Ben Neill - OC MS4 Permit 

  
Ben 
  
I note that in Attachment E to our recently adopted OC MS4 Permit there is a reporting requirement for the receiving water 
monitoring program, specifically: 
  
B. Interim Reporting Requirements 
For the October 2009 to October 2010 monitoring period, the Principal 
Copermittee must submit the Receiving Waters Monitoring Annual Report 
by January 31, 2010. The Receiving Waters Monitoring Annual Report 
must address the monitoring conducted to comply with the requirements 
of Order No. 2002-001. 
  
Since the period of activity that must be covered by the report is October 2009 to October 2010, I am presuming that the report 
submittal date should be January 31, 2011 and not January 31, 2010. 
  
Thanks for your clarification in this matter 
  
Richard Boon, Chief 
Orange County Stormwater Program 
(714)955-0670 

From:    "Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
To:    "Ben Neill" <BNeill@waterboards.ca.gov>
Date:    1/25/10 11:07 AM
Subject:   OC MS4 Permit
CC:    "James Smith" <JSmith@waterboards.ca.gov>, "Von Bitner, Theodore" 

<Theodore.VonBitner@ocpw.ocgov.com>
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Ben Neill - Orange County MS4 NPDES Permit Order R9-2009-0002 

  
Dear Copermittees, 
  
Attached is the final version of Order R9-2009-0002 as adopted on December 16, 2009 incorporating all of the errata.  The 
attachments and fact sheet will soon be on our website at this location: 
  
http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml 
  
Feel free to contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 

From:    Ben Neill
To:    Orange County MS4 Copermittees
Date:    1/27/10 10:35 AM
Subject:    Orange County MS4 NPDES Permit Order R9-2009-0002
CC:    James Smith
Attachments:   FINAL R9-2009-0002.pdf
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R9-2009-0002 Page 1 of 91 December 16, 2009 

FINDINGS A: BASIS FOR THE ORDER 
FINDINGS B: REGULATED PARTIES 

The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on  
July 16, 1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order  
No. 96-03) and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in 
accordance with Order No. R9-2002-01, the County of Orange, as the Principal 
Copermittee, submitted a Report of Waste Discharge (ROWD) for reissuance of the 
municipal separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing MS4 NPDES Permits:  
Order 99-05, Order WQ-2000-11, Order WQ 2001-15, Order WQO 2002-0014, and 
Order WQ-2009-0008 (SWRCB/OCC FILE A-1780). 

 
4. The Fact Sheet / Technical Report for the Order No. R9-2009-0002, NPDES No. 

CAS0108740, Waste Discharge Requirements for Discharges of Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the 
County of Orange, the Incorporated Cities of Orange County, and the Orange 
County Flood Control District Within the San Diego Region includes cited regulatory 
and legal references and additional explanatory information and data in support of 
the requirements of this Permit.  This information, including any supplements 
thereto, and any response to comments on the Tentative Orders, is hereby 
incorporated by reference into these findings. 

 
 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
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violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States (waters of the U.S). 
 

Table 1. Municipal Copermittees 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 

 
 
C.  DISCHARGE CHARACTERISTICS 
 
1. Runoff discharged from an MS4 contains waste, as defined in the California Water 

Code (CWC), and pollutants that adversely affect the quality of the waters of the 
State.  The discharge of runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
 

2. MS4 storm water and non-storm water discharges are likely to contain pollutants that 
cause or threaten to cause a violation of water quality standards, as outlined in the 
Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan).  
Storm water and non-storm water discharges from the MS4 are subject to the 
conditions and requirements established in the San Diego Basin Plan for point 
source discharges. These surface water quality standards must be complied with at 
all times, irrespective of the source and manner of discharge. 
 

3. The most common categories of pollutants in runoff include total suspended solids, 
sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., copper, 
lead, zinc and cadmium); petroleum products and polynuclear aromatic 
hydrocarbons; synthetic organics (e.g., pesticides, herbicides, and PCBs); nutrients 
(e.g., nitrogen and phosphorus fertilizers); oxygen-demanding substances (decaying 
vegetation, animal waste); detergents; and trash.   
 

4. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and/or impair or threaten to impair designated beneficial 
uses resulting in a condition of pollution (i.e., unreasonable impairment of water 
quality for designated beneficial uses), contamination, or nuisance. 
 

5. Pollutants in runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, runoff pollutants in receiving waters can bioaccumulate in the tissues 
of invertebrates and fish, which may be eventually consumed by humans. 
 

0006520



R9-2009-0002 Page 3 of 91 December 16, 2009 

FINDINGS C: DISCHARGE CHARACTERISTICS 

6. Runoff discharges from MS4s often contain pollutants that cause toxicity to aquatic 
organisms (i.e., adverse responses of organisms to chemicals or physical agents 
ranging from mortality to physiological responses such as impaired reproduction or 
growth anomalies).  Toxic pollutants impact the overall quality of aquatic systems 
and beneficial uses of receiving waters. 
 

7. The Copermittees discharge runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 

 
 
Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect1 

Laguna Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek  Aliso HSA Aliso Creek, English 
Canyon, Pacific Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]fluoranthene 
Dieldrin 
Sediment Toxicity 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, 
Canada Gobernadora, 
Bell Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

                                            
1 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire corresponding 
WMA or all corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Water Resources Control Board’s 2006 Section 303(d) List of Water 
Quality Limited Segments. 
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Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect1 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 

 

 
 
 
Table 2b.  Common Watersheds and Municipalities 

Municipality 
Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo       
Dana Point       
Laguna Beach       
Laguna Hills *       
Laguna Niguel       
Laguna Woods *       
Lake Forest *       
Mission Viejo       
Rancho Santa 
Margarita 

      

San Clemente       
San Juan 
Capistrano 

      

County of 
Orange * 

      

Orange County 
Flood Control 
District * 

      

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 
 
8. Trash is a persistent pollutant which can enter receiving waters from the MS4 

resulting in accumulation and transport in receiving waters over time.  Trash poses a 
serious threat to the Beneficial Uses of the receiving waters, including, but not 
limited to, human health, rare and endangered species, navigation and human 
recreation.  

 
9. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various runoff-related 
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at 
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various watershed monitoring stations.   Persistent toxicity has also been observed 
at some watershed monitoring stations.  In addition, bioassessment data indicates 
that the majority of urbanized receiving waters have Poor to Very Poor Index of 
Biotic Integrity ratings.  In sum, the above findings indicate that runoff discharges are 
causing or contributing to water quality impairments, and are a leading cause of 
such impairments in Orange County.   
 

10. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
area is significantly greater in runoff volume, velocity, and peak flow rate than pre-
development runoff from the same area.  Runoff durations can also increase as a 
result of flood control and other efforts to control peak flow rates.  Increased volume, 
velocity, rate, and duration of runoff, and decreased natural clean sediment loads, 
greatly accelerate the erosion of downstream natural channels.  Significant declines 
in the biological integrity and physical habitat of streams and other receiving waters 
have been found to occur with as little as a 3-5 percent conversion from natural to 
impervious surfaces.  The increased runoff characteristics from new development 
must be controlled to protect against increased erosion of channel beds and banks, 
sediment pollutant generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force.     
 

11. Development creates new pollution sources as human population density increases 
and brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet wastes, 
trash, etc. which can either be washed or directly dumped into the MS4.  As a result, 
the runoff leaving the developed urban area is significantly greater in pollutant load 
than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality. 
 

12. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce storm water pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA.

 
13. Although dependent on several factors, the risks typically associated with properly 

managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
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steps to prevent the illegal disposal of wastes;  (3) protecting footings and 
foundations; (4) ensuring that each drainage feature is adequately maintained in 
perpetuity; and (5) pretreatment. 

 
14. Non-storm water (dry weather) discharge from the MS4 is not considered a storm 

water (wet weather) discharge and therefore is not subject to regulation under the 
Maximum Extent Practicable (MEP) standard from CWA 402(p)(3)(B)(iii), which is 
explicitly for “Municipal … Stormwater Discharges (emphasis added)” from the MS4.  
Non-storm water discharges, per CWA 402(p)(3)(B)(ii), are to be effectively prohibited.  
Such dry weather non-storm water discharges have been shown to contribute 
significant levels of pollutants and flow in arid, developed Southern California 
watersheds and are to be effectively prohibited under the Clean Water Act. 

 
15. Non-storm water discharges to the MS4 granted an influent exception [i.e., which are 

exempt from the effective prohibition requirement set forth in CWA section 
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order.  Any exempted 
discharges identified by Copermittees as a source of pollutants are subsequently 
required to be addressed (emphasis added) as illicit discharges through prohibition 
and incorporation into existing IC/ID programs.  The Copermittees have identified 
landscape irrigation, irrigation water and lawn water, previously exempted 
discharges, as a source of pollutants and conveyance of pollutants to waters of the 
United States. 

 
 
D.  RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in storm water runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard, which evolves 
over time as runoff management knowledge increases, the Copermittees’ runoff 
management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to 
the contrary, this continual assessment, revision, and improvement of runoff 
management program implementation is expected to ultimately achieve 
compliance with water quality standards in the Region. 
 

b. The Copermittees have generally been implementing the jurisdictional runoff 
management programs required pursuant to Order No. 2002-01 since February 
13, 2003.   Prior to that, the Copermittees were regulated by Order No. 96-03 
since August 8, 1996.  Runoff discharges, however, continue to cause or 
contribute to violations of water quality standards as evidenced by the 
Copermittees monitoring results. 
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c. This Order contains new or modified requirements that are necessary to improve 
Copermittees’ efforts to reduce the discharge of pollutants in storm water runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the revised Watershed Runoff Management Program 
section, are designed to specifically address high priority water quality problems.  
Other new or modified requirements address program deficiencies that have 
been noted during audits, report reviews, and other Regional Board compliance 
assessment activities. 
 

d. Updated Jurisdictional Runoff Management Plans (JRMPs) and Watershed 
Runoff Management Plans (WRMPs), which describe the Copermittees’ runoff 
management programs in their entirety, are needed to guide the Copermittees’ 
runoff management efforts and aid the Copermittees in tracking runoff 
management program implementation.  It is practicable for the Copermittees to 
update the JRMPs and WRMPs within one year, since significant efforts to 
develop these programs have already occurred.   

 
e. Pollutants can be effectively reduced in storm water runoff by the application of a 

combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense.”  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Runoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants from storm water to the MEP, effectively prohibit non-storm water 
discharges and protect receiving waters.  Development which is not guided by 
water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can 
negatively impact receiving water beneficial uses.  Construction sites without 
adequate BMP implementation result in sediment runoff rates which greatly 
exceed natural erosion rates of undisturbed lands, causing siltation and 
impairment of receiving waters.  Existing development generates substantial 
pollutant loads which are discharged in runoff to receiving waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.

 
h. This Order establishes Storm Water Action Levels (SALs) for selected pollutants 

based on USEPA Rain Zone 6 (arid southwest) Phase I MS4 monitoring data for 
pollutants in storm water. The SALs were computed as the 90th percentile of the 
data set, utilizing the statistical based population approach, one of three 
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approaches recommended by the California Water Board’s Storm Water Panel in 
its report, ‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of 
Storm Water Associated with Municipal, Industrial and Construction Activities 
(June 2006).  SALs are identified in Section D of this Order.  Copermittees shall 
implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted 
areas so as not to exceed the SALs. Exceedance of SALs may indicate 
inadequacy of programmatic measures and BMPs required in this Order.    

 
2. Development Planning 

 
a. The Standard Storm Water Mitigation Plan (SSMP) requirements contained in 

this Order are consistent with Order WQ-2000-11 adopted by the State Water 
Resources Control Board (State Board) on October 5, 2000.  In the precedential 
order, the State Board found that the design standards, which essentially require 
that runoff generated by 85 percent of storm events from specific development 
categories be infiltrated or treated, reflect the MEP standard.  The order also 
found that the SSMP requirements are appropriately applied to the majority of the 
Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline 
outlets (RGOs), in SSMPs.   
 

b. Controlling runoff pollution by using a combination of onsite source control and 
site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development, 
redevelopment and retrofit projects can be an effective means for minimizing the 
impact of storm water runoff discharges from the development projects on 
receiving waters.  LID is a site design strategy with a goal of maintaining or 
replicating the pre-development hydrologic regime through the use of design 
techniques.  LID site design BMPs help preserve and restore the natural 
hydrologic cycle of the site, allowing for filtration and infiltration which can greatly 
reduce the volume, peak flow rate, velocity, and pollutant loads of storm water 
runoff.  Current runoff management, knowledge, practices and technology have 
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resulted in the use of LID BMPs as an acceptable means of meeting the storm 
water MEP standard.  
  

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in storm 
water runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other developed areas.   

 
e. Industrial sites are significant sources of pollutants in runoff.  Pollutant 

concentrations and loads in runoff from industrial sites are similar or exceed 
pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at industrial sites in order 
to meet the MEP standard.  These BMPs are necessary where the industrial site 
is larger than 10,000 square feet.  The 10,000 square feet threshold is 
appropriate, since it is consistent with requirements in other Phase I NPDES 
storm water regulations throughout California. 
 

f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  Proper BMP design and maintenance to avoid 
standing water, however, can prevent the creation of vector habitat.  Nuisances 
and public health impacts resulting from vector breeding can be prevented with 
close collaboration and cooperative effort between municipalities, the Orange 
County Vector Control District, and the California Department of Public Health 
during the development and implementation of runoff management programs. 
 

g. The increased volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads in storm 
water runoff and the volume of storm water runoff.  Impervious surfaces can 
neither absorb water nor remove pollutants and thus lose the purification and 
infiltration provided by natural vegetated soil.  Hydromodification measures for 
discharges to hardened channels are needed for the future restoration of the 
hardened channels to their natural state, thereby restoring the chemical, 
physical, and biological integrity and Beneficial Uses of local receiving waters. 

 
3. Construction and Existing Development 

 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (State and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
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responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit) and any 
reissuance of these permits.  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial 
and construction activities.  Those measures may require the implementation of 
additional BMPs than are required under the statewide general permits for 
activities subject to both State and local regulation.     
 

b. Identification of sources of pollutants in runoff (such as municipal areas and 
activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 in storm water 
are reduced to the MEP and that non-storm water discharges are not occurring.  
Inspections and other compliance verification methods are needed to ensure 
minimum BMPs are implemented.  Inspections are especially important at high 
risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for runoff.  Urban streams used in this manner are part 
of the municipalities MS4 regardless of whether they are natural, anthropogenic, 
or partially modified features.  In these cases, the urban stream is both an MS4 
and receiving water.   
 

d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges from storm water into MS4s must be reduced using 
a combination of management measures, including source control, and an 
effective MS4 maintenance program must be implemented by each Copermittee. 

 
f. Enforcement of local runoff related ordinances, permits, and plans is an essential 

component of every runoff management program and is specifically required in 
the federal storm water regulations and this Order.  Each Copermittee is 
individually responsible for adoption and enforcement of ordinances and/or 
policies, implementation of identified control measures/BMPs needed to prevent 
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or reduce pollutants in storm water runoff, and for the allocation of funds for the 
capital, operation and maintenance, administrative, and enforcement 
expenditures necessary to implement and enforce such control measures/BMPs 
under its jurisdiction. Education is an important aspect of every effective runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs 
is especially critical to ensure that in-house staffs understand how their activities 
impact water quality, how to accomplish their jobs while protecting water quality, 
and their specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

g. Public participation during the development of runoff management programs is 
necessary to ensure that all stakeholder interests and a variety of creative 
solutions are considered.  
 

h. Retrofitting existing development with storm water treatment controls, including 
LID, is necessary to address storm water discharges from existing development 
that may cause or contribute to a condition of pollution or a violation of water 
quality standards.  Although SSMP BMPs are required for redevelopment, the 
current rate of redevelopment will not address water quality problems in a timely 
manner.  Cooperation with private landowners is necessary to effectively identify, 
implement and maintain retrofit projects for the preservation, restoration, and 
enhancement of water quality.  

 
4. Watershed Runoff Management 

 
a. Since runoff within a watershed can flow from and through multiple land uses and 

political jurisdictions, watershed-based runoff management can greatly enhance 
the protection of receiving waters.  Such management provides a means to focus 
on the most important water quality problems in each watershed.  By focusing on 
the most important water quality problems, watershed efforts can maximize 
protection of beneficial use in an efficient manner.  Effective watershed-based 
runoff management actively reduces pollutant discharges and abates pollutant 
sources causing or contributing to watershed water quality problems.  
Watershed-based runoff management that does not actively reduce pollutant 
discharges and abate pollutant sources causing or contributing to watershed 
water quality problems can necessitate implementation of the iterative process 
outlined in section A.3 of the Tentative Order.  Watershed management of runoff 
does not require Copermittees to expend resources outside of their jurisdictions.  
Watershed management requires the Copermittees within a watershed to 
develop a watershed-based management strategy, which can then be 
implemented on a jurisdictional basis.
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b. Some runoff issues, such as general education and training, can be effectively 

addressed on a regional basis.  Regional approaches to runoff management can 
improve program consistency and promote sharing of resources, which can 
result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially the State of California Department of Transportation, the United States 
Department of Defense, and water and sewer districts, is also important. 

 
 
E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
for storm water discharges is to be achieved through an iterative approach requiring 
the implementation of improved and better-tailored BMPs over time.  Compliance 
with receiving water limits based on applicable water quality standards is necessary 
to ensure that MS4 discharges will not cause or contribute to violations of water 
quality standards and the creation of conditions of pollution. 
 

2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN)2, Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1), Non-contact Water Recreation (REC2), Warm 
Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat 
(WILD), Rare, Threatened, or Endangered Species (RARE), Freshwater 
Replenishment (FRSH), Hydropower Generation (POW), and Preservation of 
Biological Habitats of Special Significance (BIOL).  The following additional 
beneficial uses are identified for coastal waters of Orange County:  Navigation 
(NAV), Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine 
Habitat (MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), 
Spawning, Reproduction, and/or Early Development (SPWN), and Shellfish 
Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 

                                            
2 Subject to exceptions under the “Sources of Drinking Waters” Policy (Resolution No. 89-33) 
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4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 

(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Copermittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 

 
5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 

within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired water bodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired water bodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California 
was given final approval by the United States Environmental Protection Agency 
(USEPA).   

 
6. This Order does not constitute an unfunded local government mandate subject to 

subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402.  (33 
U.S.C. § 1342(p)(3)(B).)  Second, the local agency Copermittees’ obligations under 
this Order are similar to, and in many respects less stringent than, the obligations of 
non-governmental and new dischargers who are issued NPDES permits for storm 
water and non-storm water discharges.  Third, the local agency Copermittees have 
the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit 
coverage in lieu of compliance with the complete prohibition against the discharge of 
pollutants contained in federal Clean Water Act section 301, subdivision (a) (33 
U.S.C. § 1311(a)) and in lieu of numeric restrictions on their storm water discharges.  
Fifth, the local agencies’ responsibility for preventing discharges of waste that can 
create conditions of pollution or nuisance from conveyances that are within their 
ownership or control under State law predates the enactment of Article XIIIB, 
Section (6) of the California Constitution.  Likewise, the provisions of this Order to 
implement total maximum daily loads (TMDLs) are federal mandates.  The federal 
Clean Water Act requires TMDLs to be developed for water bodies that do not meet 
federal water quality standards.  (33 U.S.C. sec. 1313(d).)  Once the U.S. 
Environmental Protection Agency or a state develops a TMDL, federal law requires 
that permits must contain effluent limitations consistent with the assumptions of any 
applicable wasteload allocation. (40 C.F.R. sec. 122.44(d)(1)(vii)(B).)  
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7. Runoff treatment and/or mitigation must occur prior to the discharge of runoff into 

receiving waters.  Treatment BMPs must not be constructed in waters of the U.S. or 
State unless the runoff flows are sufficiently pretreated to protect the values and 
functions of the water body. Federal regulations at 40 CFR 131.10(a) state that in no 
case shall a state adopt waste transport or waste assimilation as a designated use 
for any waters of the U.S.  Authorizing the construction of an runoff treatment facility 
within a water of the U.S., or using the water body itself as a treatment system or for 
conveyance to a treatment system, would be tantamount to accepting waste 
assimilation as an appropriate use for that water body.  Furthermore, the 
construction, operation, and maintenance of a pollution control facility in a water 
body can negatively impact the physical, chemical, and biological integrity, as well 
as the beneficial uses, of the water body.  Without federal authorization (e.g., 
pursuant to Clean Water Act Section 404), waters of the U.S. may not be converted 
into, or used as, waste treatment or conveyance facilities.  Similarly, waste 
discharge requirements pursuant to California Water Code Section 13260 are 
required for the conversion or use of waters of the State as waste treatment or 
conveyance facilities.  Diversion from waters of the U.S./State to treatment facilities 
and subsequent return to waters of the U.S. is allowable, provided that the effluent 
complies with applicable NPDES requirements. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of runoff from MS4s to waters of the U.S. is exempt from the requirement 
for preparation of environmental documents under the California Environmental 
Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, section 21000 
et seq.) in accordance with the CWC section 13389. 
 

9. Multiple water bodies in Orange County have been identified as impaired and placed 
on the 303(d) list.  In 2004, Bacteria Impaired Waters TMDL Project II included six 
bacteria impaired shorelines in Dana Point Harbor and San Diego Bay: Baby Beach 
in Dana Point Harbor and Shelter Island Shoreline Park, B Street, G Street Pier, 
Tidelands Park, and Chula Vista Marina in San Diego Bay. Since then, only Baby 
Beach in Dana Point Harbor and Shelter Island Shoreline Park in San Diego Bay 
can be confirmed as still impaired by indicator bacteria.  On June 11, 2008 the 
Regional Board adopted a Basin Plan amendment to incorporate Bacteria Impaired 
Waters TMDL Project II for San Diego Bay and Dana Point Harbor Shorelines.  On 
June 16, 2009, the State Board approved the Basin Plan amendment.  This action 
meets requirements of section 303(d) of the Clean Water Act (CWA). The Basin 
Plan amendment process is authorized under section 13240 of the Water Code.  
The State’s Office of Administrative Law (OAL) approved the TMDLs on September 
15, 2009.  The effective date of the TMDLs is the date of OAL approval.  USEPA 
approved the TMDLs on October 26, 2009. 

 
10. Storm water discharges from developed and developing areas in Orange County are 

significant sources of certain pollutants that cause, may be causing, threatening to 
cause or contributing to water quality impairment in the waters of Orange County.  
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Furthermore, as delineated in the CWA section 303(d) list in Table 3, the Regional 
Board has found that there is a reasonable potential that municipal storm water and 
non-storm water discharges from MS4s cause or may cause or contribute to an 
excursion above water quality standards for the following pollutants: Indicator 
Bacteria, Phosphorous, Toxicity and Turbidity.  In accordance with CWA section 
303(d), the Regional Board is required to establish Total Maximum Daily Loads 
(TMDLs) for these pollutants to these waters to eliminate impairment and attain 
water quality standards.  Therefore, certain early pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order. 

 
Table 3. 2006 Section 303(d) Listed Waterbodies in So. Orange County 

Waterbody Pollutant 
Aliso Creek Indicator Bacteria, 

Phosphorus, 
Toxicity 

Aliso Creek Mouth Indicator Bacteria 
Dana Point Harbor Indicator Bacteria 
English Canyon Creek Benzo[b]fluoranthene,

Dieldrin, 
Sediment Toxicity 

Laguna Canyon Channel Sediment Toxicity 
Oso Creek (at Mission Viejo Golf Course) Chloride, 

Sulfates, 
Total Dissolved Solids

Pacific Ocean Shoreline, Aliso HSA Indicator Bacteria 
Pacific Ocean Shoreline, Dana Point HSA Indicator Bacteria 
Pacific Ocean Shoreline, Laguna Beach HSA Indicator Bacteria 
Pacific Ocean Shoreline, Lower San Juan HSA Indicator Bacteria 
Pacific Ocean Shoreline, San Clemente HA Indicator Bacteria 
Pacific Ocean Shoreline, San Joaquin Hills HSA Indicator Bacteria 
Prima Deshecha Creek Phosphorus, 

Turbidity 
San Juan Creek DDE, 

Indicator Bacteria 
San Juan Creek (mouth) Indicator Bacteria 
Segunda Deshecha Creek Phosphorus, 

Turbidity 
 
11. This Order incorporates only those MS4 Waste Load Allocations (WLAs) developed 

in TMDLs that have been adopted by the Regional Water Board and have been 
approved by the State Board, Office of Administrative Law and U.S. EPA.  Approved 
TMDL WLAs are to be addressed using water quality-based effluent limitations 
(WQBELs) calculated as numeric limitations (either in the receiving waters and/or at 
the point of MS4 discharge) and/or as BMPs.  In most cases, the numeric limitation 
must be achieved to ensure the adequacy of the BMP program.  Waste load 
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allocations for storm water and non-storm water discharges have been included 
within this Order only if the TMDL has received all necessary approvals.  This Order 
establishes WQBELs and conditions consistent with the requirements and 
assumptions of the WLAs in the TMDLs as required by 40 CFR 122.44(d)(1)(vii)(B). 

 
A TMDL is the total amount of a particular pollutant that a water body can receive 
and still meet Water Quality Standards (WQSs), which are comprised of Water 
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining 
High Quality Waters3.  The WQOs serve as the primary basis for protecting the 
associated Beneficial Use.  The Numeric Target of a TMDL interprets and applies 
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.   
This Order addresses TMDLs through Water Quality Based Effluent Limitations 
(WQBELs) that must be consistent with the assumptions and requirements of the 
WLA4.  Federal guidance5 states that when adequate information exists, storm water 
permits are to incorporate numeric water quality based effluent limitations.  In most 
cases, the numeric target(s) of a TMDL are a component of the WQBELs.  When the 
numeric target is based on one or more numeric WQOs, the numeric WQOs and 
underlying assumptions and requirements will be used in the WQBELs as numeric 
effluent limitations by the end of the TMDL compliance schedule, unless additional 
information is required.  When the numeric target interprets one or more narrative 
WQOs, the numeric target may assess the efficacy and progress of the BMPs in 
meeting the WLAs and restoring the Beneficial Uses by the end of the TMDL 
compliance schedule.   
 
This Order fulfills a component of the TMDL Implementation Plan adopted by this 
Regional Board on June 11, 2008 for indicator bacteria in Baby Beach by 
establishing WQBELs expressed as both BMPs to achieve the WLAs and as 
numeric limitations6 for the City of Dana Point and the County of Orange. The 
establishment of WQBELs expressed as BMPs should be sufficient to achieve the 
WLA specified in the TMDL.  The Waste Load Allocations (WLAs) and Numeric 
Targets are the necessary metrics to ensure that the BMPs achieve appropriate 
concentrations of bacterial indicators in the receiving waters. 

                                            
3 State Water Resources Control Board, Resolution No. 68-16 
4 40 CFR 122.44(d)(1)(vii)(B) 
5 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 
Permits, 61 FR 43761, August 26, 1996 
6 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt an 
Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total Maximum 
Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay. 
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12. This Order requires each Copermittee to effectively prohibit all types of unauthorized 

discharges of non-storm water into its MS4.  However, historically pollutants have 
been identified as present in dry weather non-storm water discharges from the MS4s 
through 303(d) listings, monitoring conducted by the Copermittees under Order No. 
R9-2002-0001, and there are others expected to be present in dry weather non-
storm water discharges because of the nature of these discharges.  This Order 
includes action levels for pollutants in non-storm water, dry weather, discharges from 
the MS4 designed to ensure that the requirement to effectively prohibit all types of 
unauthorized discharges of non-storm water in the MS4 is being complied with.  
Action levels in the Order are based upon numeric or narrative water quality 
objectives and criteria as defined in the Basin Plan, the Water Quality Control Plan 
for Ocean Waters of California (Ocean Plan), and the State Policy for 
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and 
Estuaries of California (State Implementation Policy or SIP).  An exceedance of an 
action level requires specified responsive action by the Copermittees.  This Order 
describes what actions the Copermittees must take when an exceedance of an 
action level is observed.  Exceedances of non-storm water action levels do not alone 
constitute a violation of this Order but could indicate non-compliance with the 
requirement to effectively prohibit all types of unauthorized non-storm water 
discharges into the MS4 or other prohibitions established in this Order.  Failure to 
undertake required source investigation and elimination action following an 
exceedance of 2a non-storm water action level (NAL or action level) is a violation of 
this Order.  The Regional Board recognizes that use of action levels will not 
necessarily result in detection of all unauthorized sources of non-storm water 
discharges because there may be some discharges in which pollutants do not 
exceed established action levels.  However, establishing NALs at levels appropriate 
to protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges. 

 
13.  In addition to federal regulations cited in the Fact Sheet / Technical Report for the 

Order NO. R9-2009-0002, monitoring and reporting required under Order No. R9-
2009-0002 is required pursuant to authority under CWC section 13383. 
 
 

F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of runoff. 
 

2. The Regional Board has held public hearings on April 11, 2007, February 13, 2008, 
July 1, 2009, and November 18, 2009 and heard and considered all comments 
pertaining to the terms and conditions of this Order.
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 
 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Storm water discharges from MS4s containing pollutants which have not been 
reduced to the maximum extent practicable (MEP) are prohibited.7 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses, water quality objectives developed to protect 
beneficial uses, and the State policy with respect to maintaining high quality waters) 
are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in storm water 
discharges in accordance with this Order, including any modifications.  If 
exceedance(s) of water quality standards persist notwithstanding implementation 
of this Order, the Copermittee must assure compliance with section A.3 and 
section A.4 as it applies to Prohibition 5 in Attachment A of this Order by 
complying with the following procedure: 
 
(1) Upon a determination by either the Copermittee or the Regional Board that 

storm water MS4 discharges are causing or contributing to an exceedance 
of an applicable water quality standard, the Copermittee must notify the 
Regional Board within 30 days and thereafter submit a report to the Regional 
Board that describes best management practices (BMPs) that are currently 
being implemented and additional BMPs that will be implemented to prevent 
or reduce any pollutants that are causing or contributing to the exceedance 
of water quality standards.  The report may be incorporated in the Annual 
Report unless the Regional Board directs an earlier submittal.  The report 
must include an implementation schedule.  The Regional Board may require 
modifications to the report;

                                            
7 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 

  
(3) Within 30 days following approval of the report described above by the 

Regional Board, the Copermittee must revise its Jurisdictional Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 

(4) Implement the revised Jurisdictional Runoff Management Program and 
monitoring program in accordance with the approved schedule. 
 

b. The Copermittee must repeat the procedure set forth above to comply with the 
receiving water limitations for continuing or recurring exceedances of the same 
water quality standard(s) unless directed to do otherwise by the Regional Board 
Executive Officer. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 
 

 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 

 
2. The following categories of non-storm water discharges are not prohibited unless a 

Copermittee or the Regional Board identifies the discharge category as a source of 
pollutants to waters of the U.S.  Where the Copermittee(s) have identified a category 
as a source of pollutants, the category shall be addressed as an illicit discharge and 
prohibited through ordinance, order or similar means.  The Regional Board may 
identify categories of discharge that either requires prohibition or other controls.  For 
such a discharge category, the Copermittee, under direction of the Regional Board, 
must either prohibit the discharge category or develop and implement appropriate 
control measures to prevent the discharge of pollutants to the MS4 and report to the 
Regional Board pursuant to Section K.1 and K.3 of this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 
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MS4s; 
d. Uncontaminated pumped ground water8; 
e. Foundation drains8; 
f. Springs; 
g. Water from crawl space pumps8; 
h. Footing drains8; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing9,10; 
l. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
m. Individual residential car washing; and 
n. Dechlorinated swimming pool discharges11. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must develop 
and implement a program to address pollutants from non-emergency fire fighting 
flows (i.e., flows from controlled or practice blazes and maintenance activities) 
identified by the Copermittee to be significant sources of pollutants to waters of the 
United States. 

 
a. Building fire suppression system maintenance discharges (e.g. sprinkler line 

flushing) contain waste.  Therefore, such discharges are to be prohibited by the 
Copermittees as illicit discharges through ordinance, order, or similar means. 

 
4. Each Copermittee must examine all dry weather effluent analytical monitoring results 

collected in accordance with section F.4 of this Order and Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 to identify 
water quality problems which may be the result of any non-prohibited discharge 
category(ies) identified above in section B.2.  Follow-up investigations must be 
conducted as necessary to identify and control, pursuant to section B.2, any non-
prohibited discharge category(ies) listed above.  

 

                                            
8 Requires enrollment under Order R9-2008-002.  Discharges into the MS4 require authorization from the 
owner and operator of the MS4 system. 
9 This exemption does not include fire suppression sprinkler system maintenance and testing discharges.  
Those discharges may be regulated under Section B.3. 
10 Requires enrollment under Order R9-2002-0020. 
11 Including saline swimming pool discharges directly to a saline water body. 
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C. NON-STORM WATER DRY WEATHER ACTION LEVELS  
   

1. Each Copermittee, beginning no later than May 1, 2011, shall implement the non-
storm water dry weather action level (NAL) monitoring as described in Attachment E 
of this Order. 
 

2. In response to an exceedance of an NAL, each Copermittee must investigate and 
identify the source of the exceedance in a timely manner.  However, if any 
Copermittee identifies exceedances of NALs that prevent them from adequately 
conducting source investigations in a timely manner, then the Copermittees may 
submit a prioritization plan and timeline that identifies the timeframe and planned 
actions to investigate and report their findings on all of the exceedances.  Following 
the source investigation and identification, the Copermittees must submit an action 
report dependant on the source of the pollutant exceedance as follows: 

 
a. If the Copermittee identifies the source of the exceedance as natural (non-

anthropogenically influenced) in origin and in conveyance into the MS4; then the 
Copermittee shall report their findings and documentation of their source 
investigation to the Regional Board within fourteen days of the source 
identification. 

  
b. If the Copermittee identifies the source of the exceedance as an illicit discharge 

or connection, then the Copermittees must eliminate the discharge to their MS4 
and report the findings, including any enforcement action(s) taken, and 
documentation of the source investigation to the Regional Board within fourteen 
days of the source identification.  If the Copermittee is unable to eliminate the 
source of discharge within fourteen days, then the Copermittee must submit, as 
part of their action report, their plan and timeframe to eliminate the source of the 
exceedance.  Those dischargers seeking to continue such a discharge must 
become subject to a separate NPDES permit prior to continuing any such 
discharge. 

  
c. If the Copermittee identifies the source of the exceedance as an exempted 

category of non-storm water discharge, then the Copermittees must determine if 
this is an isolated circumstance or if the category of discharges must be 
addressed through the prevention or prohibition of that category of discharge as 
an illicit discharge.  The Copermittee must submit their findings in including a 
description of the steps taken to address the discharge and the category of 
discharge, to the Regional Board for review with the next subsequent annual 
report.  Such description shall include relevant updates to or new ordinances, 
orders, or other legal means of addressing the category of discharge.  The 
Copermittees must also submit a summary of their findings with the Report of 
Waste Discharge. 

  
d. If the Copermittee identifies the source of the exceedance as a non-storm water 

discharge in violation or potential violation of an existing separate NPDES permit 
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(e.g. the groundwater dewatering permit), then the Copermittee must report, 
within three business days, the findings to the Regional Board including all 
pertinent information regarding the discharger and discharge characteristics. 

  
e. If the Copermittee is unable to identify the source of the exceedance after taking 

and documenting reasonable steps to do so, then the Copermittee must identify 
the pollutant as a high priority pollutant of concern in the tributary subwatershed, 
perform additional focused sampling and update their programs within a year to 
reflect this priority.  The Copermittee’s annual report shall include these updates 
to their programs including, where applicable, updates to their watershed 
workplans (Section G.2), retrofitting consideration (Section F.3.d) and program 
effectiveness work plans (Section J.4). 

  
f. The Copermittees or any interested party, may evaluate existing NALs and 

propose revised NALs for future Board consideration. 
  
3. An exceedance of an NAL does not alone constitute a violation of the provisions of 

this Order, but an exceedance of an NAL may indicate lack of compliance with the 
requirement that Copermittees effectively prohibit all types of unauthorized non-
storm water discharges into the MS4 or other prohibitions set forth in Sections A and 
B of this Order.  Failure to timely implement required actions specified in this Order 
following an exceedance of an NAL constitutes a violation of this Order.  However, 
neither compliance with NALs nor compliance with required actions following 
observed exceedances, excuses any non-compliance with the requirement to 
effectively prohibit all types of unauthorized non-storm water discharges into the 
MS4s or any non-compliance with the prohibitions in Sections A and B of this Order.  
NALs provide an assessment of the effectiveness of the prohibition of non-storm 
water discharges and of the appropriateness of exempted non-storm water 
discharges.  During any annual reporting period in which one or more exceedances 
of NALs have been documented the Copermittee must submit with their next 
scheduled annual report, a report describing whether and how the observed 
exceedances did or did not result in a discharge form the MS4 that caused, or 
threatened to cause or contribute to a condition of pollution, contamination, or 
nuisance in the receiving waters. 
 

4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 5-6) 
and Attachment E of this Order.  The Copermittees must develop their monitoring 
plans to sample a representative percentage of major outfalls and identified stations 
within each hydrologic subarea.  At a minimum, outfalls that exceed any NALs once 
during any year must be monitored in the subsequent year.  Any station that does 
not exceed an NAL for 3 years may be replaced with a different station. 
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5. Each Copermittee shall monitor for the non-storm water dry weather action levels, 
which are incorporated into this Order as follows: 

 
a.   Action levels for discharges to inland surface waters:   

 
Table 4.a.1: General Constituents 

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200A 
400B -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104C 

BPO/OP 

Turbidity NTU - 20  BPO 

pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO – Basin Plan Objective   OP – Ocean Plan 
MDAL – Maximum Daily Action Level  AMAL – Average Monthly Action Level 
 

 
Table 4.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

MDAL AMAL MDAL AMAL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 

Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 

Lead ug/L * * 14 2.9 

Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Action Levels developed on a case-by-case basis (see below) 
 

The NALs for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver and Zinc will 
be developed on a case-by-case basis because the freshwater criteria are based on 
site-specific water quality data (receiving water hardness).  For these priority 
pollutants, the following equations (40 CFR 131.38.b.2) will be required: 
 
Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
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Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 

 
b.   Action levels for discharges to bays, harbors and lagoons/estuaries: 

 
Table 4.b: General Constituents 

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 10,000 BPO 

Fecal Coliform MPN/100 ml 200A ,400B -  BPO 

Enterococci MPN/100 ml 35 - 104C BPO 

Turbidity NTU 75 - 225 OP 

pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005  BPO – Basin Plan Objective 
MDAL – Maximum Daily Action Level  AMAL – Average Monthly Action Level 
 

c.   Action levels for discharges to the surf zone:  
 

Table 4.c: General Constituents  

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000A 

  
OP 

Fecal Coliform MPN/100 ml 200B - 400 OP 

Enterococci MPN/100 ml 35 - 104C OP 
A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
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D. STORM WATER ACTION LEVELS 
 

1. Beginning Year 3 after Order adoption date, a running average of twenty percent or 
greater of exceedances of any discharge of storm water from the MS4 to waters of 
the United States that exceed the Storm Water Action Levels (SALs) for the 
pollutants listed in Table 5 (below) will require each Copermittee to affirmatively 
augment and implement all necessary storm water controls and measures to reduce 
the discharge of the associated class of pollutants(s) to the MEP standard.  The 
Copermittees must utilize the exceedance information when adjusting and executing 
annual work plans, as required by this Order.  Copermittees shall take the 
magnitude, frequency, and number of constituents exceeding the SAL(s), in addition 
to receiving water quality data and other information, into consideration when 
reacting to SAL exceedances in an iterative manner.  Failure to appropriately 
consider and react to SAL exceedances in an iterative manner creates a 
presumption that the Copermittee(s) have not complied with the MEP standard. 
  
Table 5. Storm Water Action Levels 

Pollutant Action Level 
Turbidity (NTU) 126 
Nitrate & Nitrite total (mg/L) 2.6 
P total (mg/L) 1.46 
Cd total (μg/L) 3.0 
Cu total (μg/L) 127 
Pb total (μg/L) 250 
Ni total (μg/L) 54 
Zn total (μg/L) 976 

 
2. The end-of-pipe assessment points for the determination of SAL compliance are all 

major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The Copermittees 
must develop their monitoring plans to sample a representative percent of the major 
outfalls within each hydrologic subarea.  At a minimum, outfalls that exceed SALs 
must be monitored in the subsequent year.  Any station that does not exceed an 
SAL for 3 years may be replaced with a different station.  SAL samples must be 24 
hour time weighted composites. 
 

3. The absence of SAL exceedances does not relieve the Copermittees from 
implementing all other required elements of this Permit. 

 
4. This Permit does not regulate natural sources and conveyances of constituents 

listed in Table 5.  To be relieved of the requirements to prioritize pollutant/watershed 
combinations for BMP updates and to continue monitoring a station, the Copermittee 
must demonstrate that the likely and expected cause of the SAL exceedance is not 
anthropogenic in nature. 

 
5. The SALs will be reviewed and updated at the end of every permit cycle.  The data 

collected pursuant to D.2 above can be used to create SALs based upon local data.  

0006543



R9-2009-0002 Page 26 of 91 December 16, 2009 

DIRECTIVE E: LEGAL AUTHORITY 

It is the goal of the SALs, through the iterative and MEP process, to have outfall 
storm water discharges meet all applicable water quality standards. 

 
 
E. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  Nothing herein shall authorize a Co-Permittee or other 
discharger regulated under the terms of this order to divert, store or otherwise 
impound water if such action is reasonably anticipated to harm downstream water 
right holders in the exercise of their water rights.  This legal authority must, at a 
minimum, authorize the Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be updated and enforced as necessary to comply with this 
Order; 

b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 
B.2;  

c. Prohibit and eliminate illicit connections to the MS4; 
d. Control the discharge of spills, dumping, or disposal of materials other than storm 

water to its MS4; 
e. Require compliance with conditions in Copermittee ordinances, permits, 

contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

f. Utilize enforcement mechanisms to require compliance with Copermittee storm 
water ordinances, permits, contracts, or orders; 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as the State of California Department of 
Transportation, the United States Department of Defense, or Native American 
Tribes is encouraged; 

h. Carry out all inspections, surveillance, and monitoring necessary to determine 
compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  

i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 
MS4s from storm water to the MEP; and 
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j. Require documentation on the effectiveness of BMPs implemented to reduce the 
discharge of storm water pollutants to the MS4 to the MEP. 
 

2. Each Copermittee must submit within 365 days of adoption of this Order, a 
statement certified by its chief legal counsel that the Copermittee has taken the 
necessary steps to obtain and maintain full legal authority to implement and enforce 
each of the requirements contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order 
except for the updated requirements for low impact development and 
hydromodification in section F.1.  Each Copermittee must submit as part of its 
updated SSMP, a statement certified by its chief legal counsel that the Copermittee 
has taken the necessary steps to obtain and maintain full legal authority to 
implement and enforce the low impact development and hydromodification 
requirements in section F.1.  These statements must include: 

 
a. Identification of all departments within the jurisdiction that conduct runoff related 

activities, and their roles and responsibilities under this Order.  Include an up to 
date organizational chart specifying these departments and key personnel.  

b. Citation of runoff related ordinances and the reasons they are enforceable; 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with runoff related ordinances and therefore with the 
conditions of this Order; 

d. A description of how runoff related ordinances are implemented and appealed; 
and 

e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 

0006545



R9-2009-0002 Page 28 of 91 December 16, 2009 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) 
 
Each Copermittee must implement all requirements of section F of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional RMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-001. 
Each Copermittee must develop and implement an updated JRMP for its jurisdiction.  
Each updated JRMP must meet the requirements of section F of this Order, reduce the 
discharge of storm water pollutants from the MS4 to the MEP, and prevent runoff 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 
 
1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of storm water pollutants 
from the MS4 to the MEP; (2) prevents Development Project discharges from the 
MS4 from causing or contributing to a violation of water quality standards; (3) 
prevents illicit discharges into the MS4; and (4) manages increases in runoff 
discharge rates and durations from Development Projects that are likely to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for all development and redevelopment projects. 
 

b. ENVIRONMENTAL REVIEW PROCESS 
 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 
PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
storm water pollutants from the MS4 will be reduced to the MEP, will not cause or 

0006546



R9-2009-0002 Page 29 of 91 December 16, 2009 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

contribute to a violation of water quality standards, and will comply with 
Copermittee’s ordinances, permits, plans, and requirements, and with this Order.   
Performance Criteria:  Discharges from each approved development project must 
be subject to the following management measures: 
 
(1) Source control BMPs that reduce storm water pollutants of concern in runoff, 

including prevention of illicit discharges into the MS4; prevention of irrigation 
runoff; storm drain system stenciling or signage; properly designed outdoor 
material storage areas; properly designed outdoor work areas; and properly 
designed trash storage areas; 

 
(2) The following LID BMPs listed below shall be implemented at all 

Development Projects where applicable and feasible. 
 

(a) Conserve natural areas, including existing trees, other vegetation, and 
soils. 

(b) Construct streets, sidewalks, or parking lot aisles to the minimum widths 
necessary, provided that public safety is not compromised.  

(c) Minimize the impervious footprint of the project.  
(d) Minimize soil compaction to landscaped areas. 
(e) Minimize disturbances to natural drainages (e.g., natural swales, 

topographic depressions, etc.) 
(f) Disconnect impervious surfaces through distributed pervious areas. 

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section F.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
collectively or individually develop alternative restrictions on the use of 
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treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
dispersed throughout a development project. 
 
(a) Runoff must undergo pretreatment such as sedimentation or filtration prior 

to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices and treated through other BMPs; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove storm water pollutants to the MEP; 
 
(e) The vertical distance from the base of any infiltration treatment control 

BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of runoff for the protection of 
groundwater beneficial uses;   

 
(g) Infiltration treatment control BMPs must not be used for areas of industrial 

or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries; and other high 
threat to water quality land uses and activities as designated by each 
Copermittee unless first treated or filtered to remove pollutants prior to 
infiltration and a comprehensive site-specific evaluation has been 
conducted; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells. 
 

(7) Where feasible, landscaping with native or low water species shall be 
preferred in areas that drain to the MS4 or to waters of the United States. 
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d. STANDARD STORM WATER MITIGATION PLANS (SSMPS) – APPROVAL PROCESS 

CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 
Within two years of adoption of this Order, the Copermittees must submit an 
updated model SSMP, to the Regional Board’s Executive Officer for a 30 day 
public review and comment period.  The Regional Board’s Executive Officer has 
the discretion to determine the necessity of a public hearing.  Within 180 days of 
determination that the Model SSMP is in compliance with this Permit’s 
provisions, each Copermittee must update their own local SSMP, and amended 
ordinances consistent with the model SSMP, and shall submit both (local SSMP 
and amended ordinances) to the Regional Board.  The model SSMP must meet 
the requirements of section F.1.d of this Order to (1) reduce Priority Development 
Project discharges of storm water pollutants from the MS4 to the MEP, and (2) 
prevent Priority Development Project runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards.12     
 
(1) Definition of Priority Development Project (PDP): 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section F.1.d.(2), and  
 
(b) Those redevelopment projects that create, add, or replace at least 5,000 

square feet of impervious surfaces on an already developed site and the 
existing development and/or the redevelopment project falls under the 
project categories or locations listed in section F.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SSMP requirements, the numeric sizing 
criteria discussed in section F.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 

                                            
12 Updated SSMP and hydromodification requirements must apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updated 
SSMP or hydromodification requirement commences. If lawful prior approval of a project exists, whereby 
application of an updated SSMP or hydromodification requirement to the project is illegal, the updated 
SSMP or hydromodification requirement need not apply to the project. Updated Development Planning 
requirements set forth in Sections F.1. (a) through (h) of this Order must apply to all projects or phases of 
projects, unless, at the time any updated Development Planning requirement commences, the projects or 
project phases meet any one of the following conditions: (i) the project or phase has begun grading or 
construction activities; or (ii) a Copermittee determines that lawful prior approval rights for a project or 
project phase exist, whereby application of the Updated Development Planning requirement to the project 
is legally infeasible.  Where feasible, the Permittees must utilize the SSMP and hydromodification update 
periods to ensure that projects undergoing approval processes include application of the updated SSMP 
and hydromodification requirements in their plans. 
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the entire development.   
 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section F.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.13  As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold.   

 
(2) Priority Development Project Categories 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SSMP requirements. 
 
(a) New development projects that create 10,000 square feet or more of 

impervious surfaces (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees. 

 
(b) Automotive repair shops.  This category is defined as a facility that is 

categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(c) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement F.1.d.(6) 
and hydromodification requirement F.1.h. 

 
(d) All hillside development greater than 5,000 square feet.  This category is 

defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 

 
(e) Environmentally Sensitive Areas (ESAs).  All development located within 

or directly adjacent to or discharging directly to an ESA (where discharges 

                                            
13 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 
than natural background levels. 
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from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10 percent or more of its naturally occurring 
condition.  “Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   

 
(f) Parking lots 5,000 square feet or more or with 15 or more parking spaces 

and potentially exposed to runoff.  Parking lot is defined as a land area or 
facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 

 
(g) Street, roads, highways, and freeways.  This category includes any paved 

surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 

 
(h) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 

the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
 

(3) Pollutants of Concern 
 

As part of its local SSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority Development 
Project.  The procedure must address, at a minimum: (1) Receiving water 
quality (including pollutants for which receiving waters are listed as impaired 
under CWA section 303(d)); (2) Land-use type of the Development Project 
and pollutants associated with that land use type; and (3) Pollutants expected 
to be present on site. 
 

(4) Low Impact Development BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect areas 
that provide important water quality benefits necessary to maintain riparian 
and aquatic biota, and/or are particularly susceptible to erosion and sediment 
loss. 
 
(a) The following LID BMPs must be implemented:  
 

(i) Each Copermittee must require LID BMPs or make a finding of 
infeasibility for each Priority Development Project in accordance 
with the LID waiver program in Section F.1.d.(8); 
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(ii) Each Copermittee must incorporate formalized consideration, such 
as thorough checklists, ordinances, and/or other means, of LID 
BMPs into the plan review process for Priority Development 
Projects; 

(iii) The review of each Priority Development Project must include an 
assessment of potential collection of storm water for on-site or off-
site reuse opportunities; 

(iv) The review of each Priority Development Project must include an 
assessment of techniques to infiltrate, filter, store, evaporate, or 
retain runoff close to the source of runoff; and 

(v) Within 2 years after adoption of this Order, each Copermittee must 
review its local codes, policies, and ordinances and identify barriers 
therein to implementation of LID BMPs. Following the identification 
of these barriers to LID implementation, where feasible, the 
Copermittee must take, by the end of the permit cycle, appropriate 
actions to remove such barriers. 

 
(b) The following LID BMPs must be implemented at all Priority Development 

Projects where technically feasible as required below: 
 

(i) Maintain or restore natural storage reservoirs and drainage 
corridors (including depressions, areas of permeable soils, 
swales, and ephemeral and intermittent streams. 

(ii) Projects with landscaped or other pervious areas must, where 
feasible, drain runoff from impervious areas (rooftops, parking 
lots, sidewalks, walkways, patios, etc) into pervious areas prior to 
discharge to the MS4. The amount of runoff from impervious 
areas that is to drain to pervious areas shall not exceed the total 
capacity of the project’s pervious areas to infiltrate or treat runoff, 
taking into consideration the pervious areas’ geologic and soil 
conditions, slope, and other pertinent factors. 

(iii) Projects with landscaped or other pervious areas must, where 
feasible, properly design and construct the pervious areas to 
effectively receive and infiltrate or treat runoff from impervious 
areas, prior to discharge to the MS4.  Soil compaction for these 
areas shall be minimized.  The amount of the impervious areas 
that are to drain to pervious areas must be based upon the total 
size, soil conditions, slope, and other pertinent factors. 

(iv) Projects with low traffic areas and appropriate soil conditions 
must construct walkways, trails, overflow parking lots, alleys, or 
other low-traffic areas with permeable surfaces, such as pervious 
concrete, porous asphalt, unit pavers, and granular materials. 

 
(c) To protect ground water resources any infiltration LID BMPs must comply 

with Section F.1.(c)(6). 
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(d) LID BMPs sizing criteria: 
 

(i) LID BMPs shall be sized and designed to ensure onsite retention 
without runoff, of the volume of runoff produced from a 24-hour 85th 
percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map14 (“design capture volume”); 

(ii) If onsite retention LID BMPs are technically infeasible per section 
F.1.d.(7)(b), LID biofiltration BMPs may treat any volume that is not 
retained onsite by the LID BMPs.  The LID biofiltration BMPs must 
be designed for an appropriate surface loading rate to prevent 
erosion, scour and channeling within the BMP.  Due to the flow 
through design of biofiltration BMPs, the total volume of the BMP, 
including pore spaces and prefilter detention volume, must be sized 
to hold at least 0.75 times the design storm volume that is not 
retained onsite by LID retention BMPs; 

(iii) If it is shown to be technically infeasible to treat the remaining 
volume up to and including the design capture volume using LID 
BMPs (retention or biofiltration), the project must implement 
conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below and must participate in the LID waiver program in 
Section F.1.d.(7). 

 
(e)  All LID BMPs shall be designed and implemented with measures to 

avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies. 

 
(5) Source Control BMP Requirements 

 
Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 
(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in runoff; 
(c) Eliminate irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas;  
(h) Include water quality requirements applicable to individual priority project 

categories. 
 

                                            
14 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 5 of 57 at 
http://www.ocwatersheds.com/documents/2003_DAMP_Exhibit_7_II_Model_WQMP_Attachments.pdf 
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(6) Treatment Control BMP Requirements15 
 

Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs that meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 
(i) Volume-based treatment control BMPs must be designed to 

mitigate (infiltrate, filter, or treat) the volume of runoff produced from 
a 24-hour 85th percentile storm event, as determined from the 
County of Orange’s 85th Percentile Precipitation Isopluvial Map16; or  
 

(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each 
hour of a storm event), as determined from the local historical 
rainfall record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (treat through infiltration, settling, filtration or other unit processes) 
the required volume or flow of runoff from all developed portions of the 
project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to remove pollutants 
from runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 
(i) Be ranked with high or medium pollutant removal efficiency for the 

project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model 

                                            
15 This section only applies to those PDPs not implementing LID capable of meeting the design storm 
criteria for the entire site and meeting technical infeasibility eligibility.  Low-Impact Development (LID) and 
other site design BMPs that are correctly designed to effectively remove pollutants from runoff are 
considered treatment control BMPs. 
16 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 105 of 157 at 
http://www.ocwatersheds.com/StormWater/PDFs/2003_DAMP/2003_DAMP_Section_7_New_Developme
nt_Significant_Redevelopment.pdf. 
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SSMP.  Treatment control BMPs with a low removal efficiency 
ranking must only be approved by a Copermittee when a feasibility 
analysis has been conducted which exhibits that implementation of 
treatment control BMPs with high or medium removal efficiency 
rankings are infeasible for a Priority Development Project or portion 
of a Priority Development Project. 

(ii) Be correctly sized and designed so as to remove storm water 
pollutants to the MEP. 

 
(e) Target removal of pollutants of concern from runoff. 
 
(f) Be implemented close to pollutant sources, and prior to discharging into 

waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term 

maintenance will be conducted to ensure proper maintenance for the life 
of the project.  The mechanisms may be provided by the project proponent 
or Copermittee. 

 
(i) Be designed and implemented with measures to avoid the creation of 

nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
 

(7) Low Impact Development (LID) BMP Waiver Program 
 

The Copermittees must develop, collectively or individually, a LID waiver 
program for incorporation into local SSMPs, which would allow a Priority 
Development Project to substitute implementation of all or a portion of 
required LID BMPs in section F.1.d(4) with implementation of treatment 
control BMPs and a mitigation project, payment into an in-lieu funding 
program, and/or watershed equivalent BMP(s) consistent with Section 
F.1.d.(11).  The Copermittees shall submit the LID waiver program as part of 
their updated model SSMP.  At a minimum, the program must meet the 
requirements below: 

 
(a) Prior to implementation, the LID waiver program must clearly exhibit that it 

will not allow PDPs to result in a net impact (after consideration of any 
mitigation and in-lieu payments) from pollutant loadings over and above 
the impact caused by projects meeting LID requirements; 

 
(b) For each PDP participating, a technical feasibility analysis must be 

included demonstrating that it is technically infeasible to implement LID 
BMPs that comply with the requirements of Section F.1.(d)(4).  The 
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Copermittee(s) must develop criteria for the technical feasibility analysis 
including a cost benefit analysis, examination of LID BMPs considered 
and alternatives chosen.  Each PDP participating must demonstrate that 
LID BMPs were implemented as much as feasible given the site’s unique 
conditions.  Analysis must be made of the pollutant loading for each 
project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated.  Technical infeasibility may result from conditions 
including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6).  Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs; 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated local SSMP document. 

 
(c) The LID waiver program must include mechanisms to verify that each 

Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; 

 
(d) The LID waiver program must develop and implement a review process 

verifying that the BMPs to be implemented meet the designated design 
criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SSMP requirements. 

 
(e) The LID waiver program must include performance standards for 

treatment control BMPs specified in compliance with section F.1.(d)(6). 
 
(f) Each PDP that participates in the LID waiver program must mitigate for 

the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects 
outside of the hydrologic subarea but within the same hydrologic unit may 
be approved provided that the project proponent demonstrates that 
mitigation projects within the same hydrologic subarea are infeasible and 
that the mitigation project will address similar beneficial use impacts as 
expected from the PDPs pollutant load types and amount.  Offsite 
mitigation projects may include green streets projects, existing 
development retrofit projects, retrofit incentive programs, regional BMPs 
and stream restoration.  Project applicants seeking to utilize these 
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alternative compliance provisions may propose other offsite mitigation 
projects, which the Copermittees may approve if they meet the 
requirements of this subpart. 

 
(g) A Copermittee may choose to implement a pollutant credit system as part 

of the LID waiver program provided that such a credit system clearly 
exhibits that it will not allow PDPs to result in a net impact from pollutant 
loadings over and above the impact caused by projects meeting LID 
requirements.  Any credit system that a Copermittee chooses to 
implement must be submitted to the Executive Officer for review and 
approval as part of the waiver program. 

 
(h) The LID waiver program shall include a storm water mitigation fund 

developed by the Copermittee(s) to be used for water quality improvement 
projects which may serve in lieu of the PDP’s required mitigation in section 
F.1.d.(8)(e).  The LID waiver program’s storm water mitigation fund shall, 
at a minimum, identify; 

 
(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility); 
(ii) The range and types of acceptable projects for which storm water 

mitigation funds may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

water quality improvement project, including its successful 
completion; and 

(iv) How the dollar amount of storm water mitigation fund contributions 
will be determined.  In-lieu payments must be proportional to the 
additional pollutant load discharged by not fully implementing LID. 

 
(i) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID waiver program.  The annual 
report must include the following information: 

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID waiver including technical feasibility analysis; 
(iv) Description of BMPs implemented; 
(v) Total amount deposited, if any, into the storm water mitigation fund 

described in section F.1.d.(8)(f); 
(vi) Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 

(8) Site Design and Treatment Control BMP Design Standards 
 

As part of its local SSMP, each Copermittee must develop and require Priority 
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Development Projects to implement sitting, design, and maintenance criteria 
for each site design and treatment control BMP listed in its local SSMP to 
determine feasibility and applicability and so that implemented site design and 
treatment control BMPs are constructed correctly and are effective at 
pollutant removal, runoff control, and vector minimization.  LID techniques, 
such as soil amendments, must be incorporated into the criteria for 
appropriate treatment control BMPs.  Development of BMP design 
worksheets which can be used by project proponents is encouraged.     

 
(9) Implementation Process 

 
As part of its local SSMP, each Copermittee must implement a process to 
verify compliance with SSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SSMP requirements and at a minimum, the Priority 
Development Project must implement the required post-construction BMPs 
prior to occupancy and/or the intended use of any portion of that project.  The 
process must also include identification of the roles and responsibilities of 
various municipal departments in implementing the SSMP requirements, as 
well as any other measures necessary for the implementation of SSMP 
requirements. 

 
(10) Treatment BMP Review 

 
(a) The Copermittees must review and update the BMPs that are listed in 

their local SSMPs as options for treatment control during the third year of 
implementation of this Order.  At a minimum, the update must include 
removal of obsolete or ineffective BMPs and addition of LID BMPs that 
can be used for treatment, such as bioretention cells, bioretention swales, 
etc.  The update must also add appropriate LID BMPs to any tables or 
discussions in the local SSMPs addressing pollutant removal efficiencies 
of treatment control BMPs.  In addition, the update must include review 
and revision where necessary of treatment control BMP pollutant removal 
efficiencies.   

 
(b) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   

 
(c) Each Copermittee must implement a mechanism for annually 

incorporating findings from local treatment BMP effectiveness studies 
(e.g., ones conducted by, or on-behalf of, public agencies in Orange 
County) into SSMP project reviews and permitting 

 
(11) Where a development project, greater than 100 acres in total project size 

or smaller than 100 acres in size yet part of a larger common plan of 
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development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order and acceptable 
to the Regional Board, such standards shall govern review of projects with 
respect to Section F.1 of this Order and shall be deemed to satisfy this 
Order’s requirements for LID site design, buffer zone, infiltration and 
groundwater protection standards, source control, treatment control, and 
hydromodification control standards.  Regional BMPs must clearly exhibit 
that they will not result in a net impact from pollutant loadings over and 
above the impact caused by capture and retention of the design storm.  
Regional BMPs may be used provided that the BMPs capture and retain the 
volume of runoff produced from the 24-hour 85th percentile storm event as 
defined in section F.1.d.(6)(a)(i) and that such controls are located upstream 
of receiving waters.  Any volume that is not retained by the LID BMPs, up to 
the design capture volume, must be treated using LID biofiltration.  Where 
regional LID implementation has been shown to be technically infeasible 
(per section F.1.d.7.b) any volume up to and including the design capture 
volume, not retained by LID BMPs, nor treated by LID biofiltration, must be 
treated using conventional treatment control BMPs in accordance with 
Section F.1.d.(6) and participation in the LID waiver program in Section 
F.1.d.(7). 

 
e. BMP CONSTRUCTION VERIFICATION 

 
Prior to occupancy and/or intended use of any portion of the Priority 
Development Project subject to SSMP requirements, each Copermittee must 
inspect the constructed site design, source control, and treatment control BMPs 
to verify that they have been constructed and are operating in compliance with all 
specifications, plans, permits, ordinances, and this Order.   
 

f. BMP MAINTENANCE TRACKING 
 
(1) Each Copermittee must develop and maintain a watershed-based database 

to track and inventory all approved post-construction BMPs and BMP 
maintenance within its jurisdiction since July 2001.  LID BMPs implemented 
on a lot by lot basis at a single family residential home, such as rainbarrels, 
are not required to be tracked or inventoried.  At a minimum, the database 
must include information on BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance certifications 
or verifications, inspections, inspection findings, and corrective actions, 
including whether the site was referred to the Vector Control District. 

 
(2) Each Copermittee must establish a mechanism not only to track post-

construction BMPs, but also to ensure that appropriate easements and 
ownerships are properly recorded in public records and the information is 
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conveyed to all appropriate parties when there is a change in project or site 
ownership. 
 

(3) Each Copermittee must verify that approved post-construction BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 

(a) An annual inventory of all approved BMPs within the Copermittee’s 
jurisdiction.  LID BMPs implemented on a lot by lot basis at a single family 
residential home, such as rainbarrels, are not required to be tracked or 
inventoried.  The inventory must also include all BMPs approved for 
Priority Development Projects since July 2001; 

 
(b) The designation of high priority BMPs.  High-priority designation must 

include consideration of BMP size, recommended maintenance frequency, 
likelihood of operational and maintenance issues, location, receiving water 
quality, and other pertinent factors; 

 
(c) Verify implementation, operation, and maintenance of BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 percent 

of approved and inventoried final project public and private SSMPs 
(a.k.a. WQMPs) must be verified annually.  All post-construction BMPs 
shall be verified within every four year period; 

(ii) Operation and maintenance verifications must be required prior to 
each rainy season; 

(iii) All (100 percent) projects with BMPs that are high priority must be 
inspected by the Copermittee annually prior to each rainy season; 

(iv) All (100 percent) public agency projects with BMPs must be inspected 
by the Copermittee annually; 

(v) At least 50 percent of projects with drainage insert treatment control 
BMPs must be inspected by the Copermittee annually; 

(vi) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants as originally 
designed;  

(vii) All inspections must verify effective operation and maintenance of the 
treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order; and 

 
(viii) Inspections must note observations of vector conditions, such as 

mosquitoes.  Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange County 
Vector Control District. 
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g. ENFORCEMENT OF DEVELOPMENT SITES 

 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 

 
h. HYDROMODIFICATION – LIMITATIONS ON INCREASES OF RUNOFF DISCHARGE RATES 

AND DURATIONS17 
 
Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects. 
The HMP shall be incorporated into the local SSMP and implemented by each 
Copermittee so that estimated post-project runoff discharge rates and durations 
shall not exceed pre-development discharge rates and durations.  Where the 
proposed project is located on an already developed site, the pre-project 
discharge rate and duration shall be that of the pre-developed, naturally 
occurring condition.  The HMP shall be submitted to the Executive Officer within 
2 years of permit adoption.  The HMP will be made available for public review 
and comment and the Executive Officer will determine the need for a public 
hearing. 
 
(1) The HMP must:  

 
(a) Identify a method for assessing susceptibility of channel segments which 

receive runoff discharges from Priority Development Projects.  The 
geomorphic stability within the channel shall be assessed.  A performance 
standard shall be created that ensures that the geomorphic stability within 
the channel not be compromised as a result of receiving runoff discharges 
from Priority Development Projects. 

 
(b) Utilize continuous simulation of the entire rainfall record (or other 

analytical method proposed by the Copermittees and deemed acceptable 

                                            
17 Updated SSMP and hydromodification requirements shall apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updates SSMP 
or hydromodification requirement commences.  If a Copermittee determines that lawful prior approval of a 
project exists, whereby application of an updated SSMP or hydromodification requirement to the project is 
legally infeasible, the updated SSMP or hydromodification requirement need not apply to the project.  The 
Copermittees shall utilize the SSMP and hydromodification update periods to ensure that projects 
undergoing approval processes include application of the updated SSMP and hydromodification 
requirements in their plans. 
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by the Regional Board) to identify a range of runoff flows18 for which 
priority Development Project post-project runoff flow rates and durations 
shall not exceed pre-development (naturally occurring) runoff flow rates 
and durations by more than 10 percent, where the increased flow rates 
and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses.  In addition, the identified 
range of runoff flow rates and durations must compensate for the loss of 
sediment supply due to the development.  The lower boundary of the 
range of runoff flows identified shall correspond with the critical channel 
flow that produces the critical shear stress that initiates channel bed 
movement or that erodes the toe of channel banks.  The identified range 
of runoff flows may be different for specific watersheds, channels, or 
channel reaches.  In the case of an artificially hardened (concrete lined, rip 
rap, etc.) channel, the lower boundary of the range of runoff flows 
identified shall correspond with the critical channel flow that produces the 
critical shear stress that initiates channel bed movement or that erodes the 
toe of channel banks of a comparable soft-bottomed channel. 

 
(c) Require Priority Development Projects to implement hydrologic control 

measures so that Priority Development Projects’ post-project runoff flow 
rates and durations (1) do not exceed pre-project (naturally occurring) 
runoff flow rates and durations by more than 10 percent for the range of 
runoff flows identified under section F.1.h.(1)(b), where the increased flow 
rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses; (2) do not result in channel 
conditions which do not meet the channel standard developed under 
section F.1.h.(1)(a) for channel segments downstream of Priority 
Development Project discharge points; and (3) compensate for the loss of 
sediment supply due to development. 

 
(d) Include other performance criteria (numeric or otherwise) for Priority 

Development Projects as necessary to prevent runoff from the projects 
from increasing and/or continuing unnatural rates of erosion of channel 
beds and banks, silt pollutants generation, or other impacts to beneficial 
uses and stream habitat due to increased erosive force. 

 
(e) Include a review of pertinent literature. 
 
(f) Identify areas within the San Juan Hydrologic Unit where historic 

hydromodification has resulted in a negative impact to benthic 
macroinvertebrate and benthic periphyton by identifying areas with low or 
very low Index of Biotic Integrity (IBI) scores. 

 

                                            
18 The identified range of runoff flows to be controlled should be expressed in terms of peak flow rates of 
rainfall events, such as “10% of the pre-development 2-year runoff event up to the pre-project 10-year 
runoff event.” 
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(g) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects.  This 
protocol must include the use of the IBI score as a metric for assessing 
impacts and improvements to downstream watercourses. 

 
(h) Include a description of how the Copermittees will incorporate the HMP 

requirements into their local approval processes. 
 
(i) Include criteria on selection and design of management practices and 

measures (such as detention, retention, and infiltration) to control flow 
rates and durations and address potential hydromodification impacts. 

 
(j) Include technical information supporting any standards and criteria 

proposed. 
 
(k) Include a description of inspections and maintenance to be conducted for 

management practices and measures to control flow rates and durations 
and address potential hydromodification impacts. 

 
(l) Include a description of pre- and post-project monitoring and other 

program evaluation, including IBI score, to be conducted to assess the 
effectiveness of implementation of the HMP. 

 
(m)Include mechanisms for assessing and addressing cumulative impacts 

within a watershed on channel morphology. 
 
(n) Include information on evaluation of channel form and condition, including 

slope, discharge, vegetation, underlying geology, and other information, 
as appropriate. 

 
(2) In addition to the hydrologic control measures that must be implemented per 

section F.1.h.(1)(c), the HMP must include a suite of management measures 
to be used on Priority Development Projects to protect and restore 
downstream beneficial uses and prevent or further prevent adverse physical 
changes to downstream channels.  The measures must be based on a 
prioritized consideration of the following elements in this order: 

 
(a) Hydrologic control measures; 
(b) On-site management controls;  
(c) Regional controls located upstream of receiving waters; and 
(d) In-stream controls. 

 
Where stream channels are adjacent to, or are to be modified as part of a 
Priority Development Project, management measures must include buffer 
zones and setbacks.  Under no circumstances will in-stream controls include 
the use of non-naturally occurring hardscape materials such as concrete, 
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riprap, gabions, etc.  The suite of management measures shall also include 
stream restoration as a viable option to achieve the channel standard in 
section F.1.h.(1)(a). 
 

(3) Each individual Copermittee has the discretion to not require Section F.1.h. 
at Priority Development Projects where the project: 
 

(a) Discharges storm water runoff into underground storm drains discharging 
directly to bays or the ocean; or 

(b) Discharges storm water runoff into conveyance channels whose bed and 
bank are concrete lined all the way from the point of discharge to ocean 
waters, enclosed bays, estuaries, or water storage reservoirs and lakes.  

 
(4) HMP Reporting and Implementation 

 
(a) Within 2 years of adoption of the Order, the Copermittees shall submit to 

the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of flow 
rates per section F.1.h.(1)(b). 

 
(b) Within 180 days of receiving Regional Board comments on the draft 

HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board’s comments. 

 
(c) Within 90 days of receiving a finding of adequacy from the Executive 

Officer, each Copermittee shall incorporate and implement the HMP for 
all Priority Development Projects. 

 
(d) Prior to approval of the HMP by the Regional Board, the early 

implementation measures likely to be included in the HMP shall be 
encouraged by the Copermittees. 

 
(5) Interim Hydromodification Criteria 
  

Within one year of adoption of this Order, each Copermittee must ensure 
that all Priority Development Projects are implementing the following criteria 
by comparing the pre-development (naturally occurring) and post-project 
flow rates and durations using a continuous simulation hydrologic model 
such as US EPA’s Hydrograph Simulation Program-Fortran (HSPF): 
 
(a) For flow rates from 10 percent of the 2-year storm event to the 5 year 

storm event, the post-project peak flows shall not exceed pre-
development (naturally occurring) peak flows. 

 
(b) For flow rates from the 5 year storm event to the 10 year storm event the 

post-project peak flows may exceed pre-development (naturally 
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occurring) flows by up to 10 percent for a 1-year frequency interval.   
 
The interim hydromodification criteria do not apply to Priority Development 
Projects where the project discharges (1) storm water runoff into 
underground storm drains discharging directly to bays or the ocean, or (2) 
storm water runoff into conveyance channels whose bed and bank are 
concrete lined all the way from the point of discharge to ocean waters, 
enclosed bays, estuaries, or water storage reservoirs and lakes.  

 
Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying 
implementation of the interim hydromodification criteria. 
 

(6) No part of section F.1.h shall alleviate the Copermittees responsibilities for 
implementing Low Impact Development BMPs as required under section 
F.1.d.(4).  

 
i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, State, and local water quality laws and regulations applicable to 

Development Projects;  
 
(b) The connection between land use decisions and short and long-term 

water quality impacts (i.e., impacts from land development and 
urbanization); and  

 
(c) Methods of minimizing impacts to receiving water quality resulting from 

development, including:  
 

(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs;  
(vii) Selection of the most effective treatment control BMPs for the 

pollutants of concern; and 
(viii) Public heath concerns related to storm water management 

infrastructure. 
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(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 

(i) Measurably increase the knowledge of the target communities 
regarding MS4s, impacts of runoff on receiving waters, and potential 
BMP solutions for the target audience; and  

(ii) To measurably change the behavior of target communities and thereby 
reduce pollutant releases to MS4s and the environment. 

 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 

(i) The importance of educating all construction workers in the field about 
storm water issues and BMPs though formal or informal training; 

(ii) Federal, State, and local water quality laws and regulations applicable 
to new development and redevelopment activities;  

(iii) Site design, source control, pollution prevention, and treatment BMPs;  
(iv) General runoff concepts; and 
(v) Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive areas. 
 
 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in storm water 
runoff from construction sites to the MS4, reduces construction site discharges of 
storm water pollutants from the MS4 to the MEP, and prevents construction site 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 
 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 
 
 

b. SOURCE IDENTIFICATION 
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Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information Systems (GIS) is required. 
 

c. SITE PLANNING AND PROJECT APPROVAL PROCESS 
 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 
 
(1) Each construction and grading permit must require proposed construction 

sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and storm water pollutants 
discharged from the site will be reduced to the maximum extent practicable 
and will not cause or contribute to a violation of water quality standards. 

 
(2) Prior to permit issuance, the project proponent’s runoff management plan (or 

equivalent construction BMP plan) must be required to comply, and 
reviewed to verify compliance, with the local grading ordinance, other 
applicable local ordinances, and this Order. 

 
(3) Prior to permit issuance, each Copermittee must verify that project 

proponents subject to California’s statewide General NPDES Permit for 
Storm Water Discharges Associated With Construction Activities, 
(hereinafter General Construction Permit), have existing coverage under the 
General Construction Permit. 

 
d. BMP IMPLEMENTATION 

 
(1) Designate BMPs:  Each Copermittee must designate a minimum set of 

BMPs and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) Management Measures: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific runoff 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the 

portion of the site that is necessary for construction; 
(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined 

by each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
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disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water 
regulations and the site has adequate control practices 
implemented to prevent storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
(x) Non-stormwater management measures to prevent illicit discharges 

and control storm water pollution sources; 
(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all storm water 

pollutant discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during 
construction; 

(ii) Sediment controls. Sediment controls are to be used as a 
supplement to erosion prevention for keeping sediment on-site 
during construction; 

(iii) Slope stabilization must be used on all active slopes during rain 
events regardless of the season and on all inactive slopes during 
the rainy season and during rain events in the dry season; and 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs19 for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 
implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order). 

 
 

(i) Active Sediment Treatment (AST):  Each Copermittee must require 
implementation of advanced treatment for sediment at construction 

                                            
19 Enhanced BMPs are control actions specifically targeted to the pollutant or condition of concern and of 
higher quality and effectiveness than the minimum control measures otherwise required.  Enhanced in 
this Order means better, not simply more, BMPs. 
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sites (or portions thereof) that are determined by the Copermittee to 
be an exceptional threat to water quality.  In evaluating the threat to 
water quality, the following factors must be considered by the 
Copermittee:  

[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 
[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs;  
[h] Proximity and sensitivity of aquatic threatened and endangered 

species of concern; 
[i] Known effects of AST chemicals; and 
[j] Any other relevant factors. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  BMP implementation requirements, 
however, can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season (May 1 through September 30). 

 
e. INSPECTION OF CONSTRUCTION SITES 

 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
 

(a) All sites 30 acres or more in size with rough grading or active slopes 
occurring during the wet season;  

 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
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slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section F.2.e.(1).   
 

(3) During the wet season, each Copermittee must inspect construction sites 
less than one acre in size as needed to ensure compliance with its 
ordinances and this Order.   
 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section F.2.e.(1) must be inspected 
at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee 
must implement all follow-up actions (i.e., re-inspection, enforcement) 
necessary to comply with this Order.  Reinspection frequencies must be 
determined by each Copermittee based upon the severity of deficiencies, the 
nature of the construction activity, and the characteristics of soils and 
receiving water quality. 
 

(6) Inspections of construction sites must include, but not be limited to: 
 

(a) Check for coverage under the General Construction Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

(b) Assessment of compliance with Copermittee ordinances and permits 
related to runoff, including the implementation and maintenance of 
designated minimum BMPs; 

(c) Assessment of BMP effectiveness; 
(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     

 
f. ENFORCEMENT OF CONSTRUCTION SITES 

 
(1) Each Copermittee must develop and implement an escalating enforcement 
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process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from 

third-parties and to ensure the Regional Board that corrective actions have 
been implemented. 

 
g. REPORTING OF NON-COMPLIANT SITES   
 

(1) In addition to the notification requirements in Attachment B, each 
Copermittee must notify the Regional Board when the Copermittee issues a 
stop work order or other high level enforcement to a construction site in its 
jurisdiction as a result of storm water violations. 

 
(2) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all construction sites with alleged 
violations.  Information may be provided as part of the JRMP annual report if 
submitted prior to the rainy season.  Information provided shall include, but 
not be limited to, the following: 
 

(a) WDID number if enrolled under the General Construction Permit 
(b) Site Location, including address 
(c) Current violations or suspected violations 

 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 
(2) Construction Site Owner / Operator Responsibilities: 

 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   
 
(a) The importance of educating all construction workers in the field about 

storm water issues and BMPs though formal or informal training; 
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(b) Federal, State, and local water quality laws and regulations applicable to 
construction and grading activities;  

(c) Site design, source control, pollution prevention, and treatment BMPs;  
(d) General runoff concepts; and 
(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 

 
3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of storm water pollutants from the MS4 to the MEP, and 
prevents municipal discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 
 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information Systems (GIS) is required when applicable. 
 

(2) General BMP Implementation 
 

(a) Pollution Prevention:  Each Copermittee must implement pollution 
prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 
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impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     

 
(3) BMP Implementation for Management of Pesticides, Herbicides, and 

Fertilizers 
 

Each Copermittee must implement BMPs to reduce the contribution of storm 
water pollutants associated with the application, storage, and disposal of 
pesticides, herbicides and fertilizers from municipal areas and activities to 
MS4s and receiving waters.  Such BMPs must include, at a minimum:  
 
(a) Educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
(b) Integrated Pest Management (IPM) measures that rely on non-chemical 

solutions;  
(c) The use of native vegetation;  
(d) Schedules for irrigation and chemical application; and  
(e) The collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

(b) Each Copermittee must include water quality protection measures, where 
feasible, when retrofitting existing flood control structural devices.   

(c) Each Copermittee must evaluate its existing flood control devices, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by and submitted to the 
Regional Board in the 2nd year JRMP Annual Report.  

 
(5) BMP Implementation for Sweeping of Municipal Areas 

 
Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   
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(a) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc.) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 

(a) Treatment Controls:  Each Copermittee must implement a schedule of 
inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce storm water 
pollutant discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
 

(i) Inspection and removal of accumulated waste at least once a year 
between May 1 and September 30 of each year for all MS4 facilities; 

(ii) Additional cleaning as necessary between October 1 and April 30 of 
each year for facilities that receive or collect high volumes of trash and 
debris;   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year; 

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner;   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed; 

(vi) Proper disposal of waste removed pursuant to applicable laws; and 
(vii) Measures to eliminate waste discharges during MS4 maintenance and 

cleaning activities. 
 

(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 
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(b) Each Copermittee must implement controls to limit infiltration of seepage 
from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 

 
(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

(8) Inspection of Municipal Areas and Activities 
 

(a) At a minimum, each Copermittee must inspect the following high priority 
municipal areas and activities annually: 

 
(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
[e] Corporate yards including maintenance and storage yards for 

materials, waste, equipment and vehicles; and 
[f] Household hazardous waste collection facilities. 

(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
(x) Other municipal areas and activities that the Copermittee determines 

may contribute a significant pollutant load to the MS4. 
 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
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municipal or contract staff. 
 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 
 

(10) Training and Education  
 

Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, State, and local water quality laws and regulations 

applicable to construction and grading activities; 
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment); 

[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities; 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application; 

[e] Current advancements in BMP technologies; 
[f] SSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms; and 
[g] Other topics of local importance, including local water quality 

conditions, impaired water bodies, environmentally sensitive areas, 
and public health and disease vector issues associated with runoff. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
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least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and review of monitoring data 

 
 

(iii) Municipal Other Activities:  Each Copermittee must implement an 
education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
b. COMMERCIAL / INDUSTRIAL 

 
Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
commercial / industrial discharges of storm water pollutants from the MS4 to the 
MEP, and prevents commercial / industrial discharges from the MS4 from 
causing or contributing to a violation of water quality standards. 
 
(1) Source Identification 

 
(a) Each Copermittee must maintain an updated watershed-based inventory 

of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 
 

(i) Commercial Sites/Sources: 
 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
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[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
[w] Building material retailers and storage; 
[x] Animal facilities; 
[y] Mobile pet services;  
[z] Power washing services; and 
[aa] Other sites and sources with a history of un-authorized discharges 

to the MS4. 
 

(ii) Industrial Sites/Sources: 
 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 

 
(iv) All other commercial or industrial sites/sources that the Copermittee 

determines may contribute a significant pollutant load to the MS4. 
 

(2) General BMP Implementation 
 

(a) Pollution Prevention:  Each Copermittee must require the use of pollution 
prevention methods by industrial and commercial sites/sources. 
 

0006578



R9-2009-0002 Page 61 of 91 December 16, 2009 

DIRECTIVE F.3: JRMP EXISTING DEVELOPMENT COMPONENT 

(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
 

(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of storm water pollutants from mobile businesses to the MEP 
and to prohibit non-storm water discharges pursuant to Section B of this 
Order.  Each Copermittee must keep as part of their commercial source 
inventory a listing of mobile businesses known to operate within its 
jurisdiction.  The program must include: 
 

(i) Development and implementation of minimum standards and BMPs to 
be required for each of the various types of mobile businesses; 

(ii) Development and implementation of an enforcement strategy which 
specifically addresses the unique characteristics of mobile businesses; 

(iii) Notification of those mobile businesses known to operate within the 
Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
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information, and education. 
 

 
(4) Inspection of Industrial and Commercial Sites/Sources 

 
Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
 

(ii) Review of facility monitoring data, if the site monitors its runoff;  
 

(iii) Check for coverage under the General Industrial Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 
 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to runoff; 
 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
 
(vi) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water 
runoff; and 
 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 

 
(b) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all Industrial Sites and Industrial 
Facilities subject to the General Industrial Permit or other individual 
NPDES permit with alleged violations.  Information may be provided as 
part of the JRMP annual report if submitted prior to the rainy season.  
Information provided shall include, but not be limited to, the following: 
 

(i) WDID number if enrolled under the General Industrial Permit; 
(ii) Site Location, including address; 
(iii) Current violations or suspected violations; and 
(iv) Past Violation history. 

 
(c) Frequencies:  At a minimum, 20 percent of the sites inventoried as 

required in section F.3.b.(1) above (excluding mobile sources and food 
facilities) must be inspected each year.  Mobile businesses must be 
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inspected pursuant to the enforcement strategy developed pursuant to 
section F.3.b.(3).  Other inspection frequencies must be based upon 
findings of the Copermittee’s existing program and the following factors: 
 

(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or commercial 

activities occur, and area of the site exposed to rainfall and runoff;  
(xiii) The facility’s compliance history; and 
(xiv) Any other relevant factors. 

 
(d) Food Facilities:  Each food facility must be inspected annually for 

compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 

 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Identification of outdoor sewer and MS4 connections; and 
(v) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
 

(e) Third-Party Inspections:  Each Copermittee may develop and implement a 
third party inspection program for verifying industrial and commercial 
site/source compliance with its ordinances, permits, and this Order.  To 
the extent that third party inspections are conducted to fulfill the 
requirements of this Order, the Copermittee will be responsible for 
conducting and documenting quality assurance and quality control of the 
third-party inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
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[a] Photo documentation of potential storm water violations identified 
during the third party inspection;  

[b] Reporting to the Copermittee of identified significant potential 
violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
 

(f) Based upon site inspection findings, each Copermittee must implement all 
follow-up actions and enforcement necessary to comply with this Order. 
 

(g) To the extent that the Regional Board has conducted an inspection of an 
industrial site during a particular year, the requirement for the responsible 
Copermittee to inspect this facility during the same year will be satisfied. 
 

(h) The Copermittees must track the number of inspections for the inventoried 
industrial and commercial sites/sources throughout the reporting period to 
verify that the sites/sources are inspected at the minimum frequencies 
listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 

Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
 

(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of runoff on receiving waters, and potential BMP solutions for the target 
audience; and (2) to measurably change the behavior of target 
communities and thereby reduce storm water pollutant releases and 
eliminate prohibited non-storm water discharges to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 

 
(i) Laws, regulations, permits, & requirements; 

0006582



R9-2009-0002 Page 65 of 91 December 16, 2009 

DIRECTIVE F.3: JRMP EXISTING DEVELOPMENT COMPONENT 

(ii) Best management practices; 
(iii) General runoff concepts; and 
 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques. 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
to the site/source.   

 
c. RESIDENTIAL 

 
Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of storm water pollutants from the MS4 to the MEP, and 
prevents residential discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 
 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 
(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
(2) BMP Implementation  

 
(a) Pollution Prevention:  Each Copermittee must actively encourage the use 

of pollution prevention methods by residents.  
 
(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 

high-threat-to-water quality residential areas and activities.  The 
designated minimum BMPs for high-threat-to-water quality residential 
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areas and activities must be area or activity specific.  
 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with Sections A and B of this Order. 
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 

Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of storm water pollutants from the MS4 and eliminate 
illicit residential discharges into the MS4.  The evaluation must consider 
findings from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  
 

(5) Common Interest Areas (CIA) / Home Owner Association (HOA) Areas 
 
Each Copermittee must implement measures specifically to ensure that runoff 
within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
 

(i) Current maintenance duties and procedures used by CIA/HOA 
maintenance associations within its jurisdiction; 

(ii) Whether streets and storm drains are publicly or privately owned within 
the CIA/HOA; 

(iii) Whether the CIA/HOA area has been identified as a high priority 
residential area; 

(iv) Proximity to 303(d)-listed waterbodies, the ocean, environmentally 
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sensitive areas; 
(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose a 

significant risk to inland or coastal receiving waters. 
 
(b) Legal Authority and Enforcement:   Within one year of adoption of this 

Order, each Copermittee must review its Municipal Code to determine the 
most appropriate method to implement and enforce runoff management 
measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the 
behavior of target communities and thereby reduce storm water and 
eliminate prohibited non-storm water pollutant releases to MS4s and the 
environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges.  At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 

 
(i) Laws, regulations, permits, and requirements; 
(ii) Best management practices; 
(iii) General runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques, and public health 
and disease vector issues associated with runoff. 

 
d. Retrofitting Existing Development  

 
Each Copermittee must develop and implement a retrofitting program which 
meets the requirements of this section.  The goals of the existing development 
retrofitting program are to reduce impacts from hydromodification, promote LID, 
support riparian and aquatic habitat restoration, reduce the discharges of storm 
water pollutants from the MS4 to the MEP, and prevent discharges from the MS4 
from causing or contributing to a violation of water quality standards.  Where 
feasible, at the discretion of the Copermittee, the existing development retrofitting 
program may be coordinated with flood control projects and infrastructure 
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improvement programs. 
 
(1) Source Identification 
 

The Copermittee must identify and inventory existing developments (i.e. 
municipal, industrial, commercial, residential) as candidates for retrofitting.  
Potential retrofitting candidates must include but are not limited to: 
 
(a) Development that contributes pollutants of concern to a TMDL or a ESA; 
(b) Receiving waters channelized or otherwise hardened; 
(c) Development tributary to receiving waters that are channelized or 

otherwise hardened; 
(d) Developments tributary to receiving waters that are significantly eroded; 
(e) Developments tributary to an ASBS or SWQPA; and 
(f) Development that causes hydraulic constriction. 

 
(2) Each Copermittee shall evaluate and rank the inventoried existing 

developments to prioritize retrofitting.  Criteria for evaluation must include but 
is not limited to: 

 
(a) Feasibility; 
(b) Cost effectiveness; 
(c) Pollutant removal effectiveness; 
(d) Impervious area potentially treated; 
(e) Maintenance requirements; 
(f) Landowner cooperation; 
(g) Neighborhood acceptance;  
(h) Aesthetic qualities; and 
(i) Efficacy at addressing concern. 

  
(3) Each Copermittee must consider the results of the evaluation in prioritizing 

work plans for the following year.  Highly feasible projects expected to benefit 
water quality should be given a high priority to implement source control and 
treatment control BMPs.  Where feasible, the retrofit projects should be 
designed in accordance with the SSMP requirements within sections 
F.1.d.(3) through F.1.d.(8).  In addition, the Copermittee shall encourage 
retrofit projects to implement where feasible the Hydromodification 
requirements in Section F.1.h. 

 
(4) When requiring retrofitting on existing development, the Copermittees will 

cooperate with private landowners to encourage retrofitting projects.  The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 

 
(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements; 
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(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance;  
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
(5) The completed retrofit BMPs shall be tracked and inspected in accordance 

with section F.1.f. 
 
(6) Where constraints on retrofitting preclude effective BMP deployment on 

existing developments at locations critical to protect receiving waters, a 
Copermittee may propose a regional mitigation project to improve water 
quality.  Such regional projects may include but are not limited to: 

 
(a) Regional water quality treatment BMPs; 
(b) Urban creek or wetlands restoration and preservation; 
(c) Daylighting and restoring underground creeks; 
(d) Localized rainfall storage and reuse to the extent such projects are fully 

protective of downstream water rights;  
(e) Hydromodification project; and 
(f) Removal of invasive plant species. 

 
(7) A retrofit project or regional mitigation project may qualify as a Watershed 

Water Quality Activity provided it meets the requirements in section G. 
Watershed Runoff Management Program. 

 
 

4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   
 

(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 
eliminate illicit discharges and connections to the MS4. 

 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   

0006587



R9-2009-0002 Page 70 of 91 December 16, 2009 

DIRECTIVE F.4: JRMP ILLICIT DISCHARGE DETECTION AND ELIMINATION 

 
(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
b. MAINTAIN MS4 MAP 

 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of GIS is required.  The 
accuracy of the MS4 map must be confirmed during dry weather field screening and 
analytical monitoring and must be updated at least annually.  The GIS layers of the 
MS4 map must be submitted with the updated Jurisdictional Runoff Management 
Plan within 365 days after adoption of this Order. 
 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   
 
d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 

 
Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 in Attachment 
E of this Order.  
 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
discharges, illicit connections, or other sources of pollutants in non-storm water.   
 

(1) Develop response criteria for data:  Each Copermittee must develop, update, 
and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include required 
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non-storm water action levels (see Section C) and a consideration of 303(d)-
listed waterbodies and environmentally sensitive areas (ESAs) as defined in 
Attachment C. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 

for which water quality data or conditions indicates a potential illegal 
discharge or connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
 
(b) Field screen data: Within two business days of receiving dry weather field 

screening results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(c) Analytical data:  Within five business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize 
the response to, each report. 

 
f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  

 
Each Copermittee must take immediate action to initiate steps necessary to 
eliminate all detected illicit discharges, illicit discharge sources, and illicit 
connections after detection.  Elimination measures may include an escalating 
series of enforcement actions for those illicit discharges that are not a serious 
threat to public health or the environment. Illicit discharges that pose a serious 
threat to the public’s health or the environment must be eliminated immediately. 

 
g. ENFORCE ORDINANCES 

 
Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it’s MS4.   
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h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 
AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  

 
(1) Each Copermittee must implement management measures and procedures 

to prevent, respond to, contain and clean up all sewage (see below) and 
other spills that may discharge into its MS4 from any source (including 
private laterals and failing septic systems).  Copermittees must coordinate 
with spill response teams to prevent entry of spills into the MS4 and 
contamination of surface water, ground water and soil.  Each Copermittee 
must coordinate spill prevention, containment and response activities 
throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times.  

 
(2) Each Copermittee must develop and implement a mechanism whereby it is 

notified of all sewage spills from private laterals and failing septic systems 
into its MS4.  Each Copermittee must implement management measures 
and procedures to prevent, respond to, and coordinate a response to contain 
and clean up sewage from any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 
 
 

5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Runoff 
Management Program. 
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G. WATERSHED RUNOFF MANAGEMENT PROGRAM 
 
1. Lead Watershed Copermittee Identification 
 
Watershed Copermittees shall identify the Lead Watershed Copermittee for their 
Watershed Management Area (WMA).  The Lead Watershed Copermittees shall serve 
as liaisons between the Permittees and Regional Board, where appropriate.    
 
2. Watershed Water Quality Workplan (Watershed Workplan) 
 
The Watershed Workplan shall describe the Permittees’ development and 
implementation of a collective watershed strategy to assess and prioritize the water 
quality problems within the watershed’s receiving waters, identify and model sources of 
the highest priority water quality problem(s), develop a watershed-wide BMP 
implementation strategy to abate highest priority water quality problems, and a 
monitoring strategy to evaluate BMP effectiveness and changing water quality 
prioritization in the WMA.   
 
The work plan shall, at a minimum: 
 

a. Characterize the receiving water quality in the WMA.  Characterization shall 
include use of regularly collected water quality data, reports, monitoring and 
analysis generated in accordance with the requirements of the Receiving Waters 
Monitoring and Reporting Program, as well as applicable information available 
from other public and private organizations. 

 
b. Identify the highest priority water quality problem(s), in terms of constituents by 

location, in the WMA’s receiving waters.  Identified water quality problem(s) shall, 
at a minimum, give consideration to; TMDLs, receiving waters listed on the CWA 
section 303(d) list, waters with persistent violations of water quality standards, 
toxicity, or impacts to beneficial uses, and other pertinent conditions. 
  

c. Identify the sources of the highest water quality problem(s) within the WMA.  
Efforts to determine such sources shall include, but not be limited to: use of 
information from the construction, industrial/commercial, municipal, and 
residential source identification programs required within the Jurisdictional Runoff 
Program (JRMP) of this Order; specific actions to model pollutant transport to 
receiving waters for the sake of identifying the source(s) point(s) of origin;  water 
quality monitoring data collected as part of the Receiving Water Monitoring and 
Reporting Program required by this Order, and additional focused water quality 
monitoring to identify specific sources within the watershed. 

 
d. Develop a watershed BMP implementation strategy to attain receiving water 

quality objectives in the identified highest priority water quality problem(s).  The 
BMP implementation strategy shall include a schedule for implementation of the 
BMP projects to abate specific receiving water quality problems.  BMPs not 
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contributing to measured pollutant reductions or improvements to water quality 
must be removed and replaced with alternative BMPs.  Identified watershed 
water quality problems may be the result of jurisdictional discharges that will 
need to be addressed with BMPs applied in a specific jurisdiction in order to 
generate a benefit to the watershed. 

 
e. Develop a strategy to model and monitor improvements in receiving water quality 

directly resulting from implementation of the BMPs described in the Watershed 
Workplan.  The modeling and monitoring strategy shall generate the necessary 
data to report on the measured pollutant reduction that results from proper BMP 
implementation.  Monitoring shall, at a minimum, be conducted in the receiving 
water to demonstrate reduction in pollutant concentrations and progression 
towards attainment of receiving water quality objectives. 

 
f. Establish a schedule for development and implementation of the Watershed 

strategy outlined in the Workplan.  The schedule shall, at a minimum, include 
forecasted dates of planned actions to address Provisions E.2(a) through E.2(e) 
and dates for watershed review meetings through the remaining portion of this 
Permit cycle.  Annual watershed workplan review meetings must be open to the 
public and appropriately publically noticed such that interested parties may come 
and provide comments on the watershed program. 

  
3. Watershed Workplan Implementation – Watershed Copermittee’s shall begin 

implementing the Watershed Workplan within 60-days of acceptance by the 
Regional Board Executive Officer.  If within 30 days of submittal, the Regional Board 
has not taken an action, the Workplan shall be deemed acceptable. 

 
4. Copermittee Collaboration – Watershed Copermittees shall collaborate to develop 

and implement the Watershed Workplan.  Watershed Copermittee collaboration 
shall include frequent regularly scheduled meetings. 

 
5. Public Participation – Watershed Copermittees shall implement a watershed-

specific public participation mechanism within each watershed.  A required 
component of the watershed-specific public participation shall be a minimum 30-day 
public review of the Watershed Workplan prior to submittal for acceptance by the 
Regional Board Execuive Officer.  Opportunity for the public to review and comment 
on the Watershed Workplan must occur before the workplan is implemented. 

 
6. Watershed Workplan Review and Updates – Watershed Copermittees shall 

review and update the Watershed Workplan annually to identify needed changes to 
the prioritized water quality problem(s) listed in the workplan.  All updates to the 
Watershed Workplan shall be presented during an Annual Watershed Review 
Meeting.  Annual Watershed Review Meetings shall occur once every calendar year 
and be conducted by the Watershed Copermittees. Annual Watershed Review 
Meetings shall be open to the public and adequately noticed.  Individual Watershed 
Copermittees shall also review and modify their jurisdictional programs and JRMP 
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Annual Reports, as necessary, so that they are consistent with the updated 
Watershed Workplan. 

 
7. Aliso Creek Watershed Runoff Management Plan (WRMP) Provisions 
 

The following provisions apply to the Aliso Creek WRMP.  Requirements in this 
subsection must supersede requirements prescribed by the Regional Board on 
October 18, 2005.20  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    

 
b. Each Copermittee must provide annual reports by March 1 of each year 

beginning in 2011 for the preceding annual period of January through 
December.  The annual reports must contain the following information: 
 

(1)  Water quality data and assessment from the Revised Aliso Creek 
Program.   Each municipality must implement the monitoring and 
reporting program described in the Revised Aliso Creek Program.  All 
information submitted in the report must conform to a SWAMP-
Compatible Quality Assurance Project Plan21.  The report must contain 
an assessment of compliance with applicable water quality standards 
for each monitoring station.  The report must include data in tabular 
and graphical form, and electronic data must be submitted to the 
Regional Board. 

 
(2) Program Assessment.  A description and assessment of each 

municipality’s program implemented within the high-priority storm drain 
locations (as identified Revised Aliso Creek Program) to reduce 
discharges of indicator fecal bacteria/pathogens.  Monitoring alone is 
not sufficient to assess progress of the municipal programs.  
Municipalities must demonstrate each year that their programs are 
effective and resulting in a reduction of bacteria sources. 

 
(i) For structural and nonstructural management practices 

implemented, the assessment must contain a description of the 

                                            
20 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since spring 2001 pursuant to an Investigative Order from the Regional 
Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive officer 
revised the Investigative Order and instituted the new monitoring and reporting requirements.  
21 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

 
(ii) For structural and nonstructural management practices evaluated, 

the assessment must contain a description of the practice(s), 
conclusions from the evaluation, and whether and when the 
practice is planned for implementation by the municipality or group 
of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status 

reports must be provided by each municipality that discuss the causes 
of impairment and subsequent management activities implemented 
within the reporting period in the high priority areas and the planned 
activities for the next reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the 

Regional Board must include the following certification statement 
signed by either the principal executive officer, ranking elected official, 
or duly authorized representative of that person: 

 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of 
my knowledge and belief, true, accurate, and complete.  I am aware that 
there are significant penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing violations. 
 

c. The annual reports must be submitted until the Regional Board determines 
they are no longer warranted.  If requested by a municipality, the monitoring 
program may be modified or reduced by the Regional Board.  The monitoring 
program and annual reporting may be modified in response to adopted 
TMDLs and additional Clean Water Act 303(d) listings for impairment.  

 
d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 

reduce bacteria in the Aliso Creek watershed.  
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H. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

b. Each analysis must include a narrative description of circumstances resulting in a 
25 percent or greater annual change for any budget line items. 

 
3. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JRMP report.
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I. TOTAL MAXIMUM DAILY LOADS  
 

The waste load allocations (WLAs) of fully approved and adopted TMDLs are 
incorporated as Water Quality Based Effluent Limitations on a pollutant by pollutant, 
watershed by watershed basis.  Early TMDL requirements, including monitoring, 
may be required and inserted into this Order pursuant to Finding E.10 
 

1.  Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent Limitations 
 

a. The Copermittees in the Baby Beach watershed shall implement BMPs capable 
of achieving the interim and final Bacterial Indicator Waste Load Allocations 
(WLAs) in discharges to Baby Beach as described in Table 6. 

 
Table 6: TMDL Waste Load Reduction Milestones 

Action Date 
3 years after effective date for dry weather Meet 50% wasteload reductions 
7 years after effective date for wet weather 
5 years after effective date for dry weather Meet 100% wasteload reductions 
10 years after effective date for wet weather 

 
b. The Copermittees shall conduct necessary monitoring, as described in 

Attachment A to Resolution No. R9-2008-0027, and submit annual progress 
reports as part of their yearly reports. 

c. The following WLAs (Table 7) are to be met in Baby Beach receiving water by 
the end of the year 2019 for wet weather and 2014 for dry weather: 

 
Table 7: Final Bacterial Indicator Waste Load Allocations for Baby Beach 

Waste Load Allocation  
 
Bacterial Indicator 

Dry Weather 
(Billion MPN / Day)

Wet Weather 
(Billion MPN / 30 Days)

Total Coliform 0.86 3,254 
Fecal Coliform 0.17 112 
Enterococcus 0.03 114 
MPN: Most Probable Number 

 
d. The Copermittees must meet the following Numeric Targets (Table 8) in Baby 

Beach receiving waters in order to meet the underlying assumptions of the 
TMDL.  The Numeric Targets are to be met once 100 percent of the WLA 
reductions have been achieved (see Table 7 above). 

 
Table 8: Final Bacterial Indicator Numeric Targets for Baby Beach 
 
Bacterial Indicator 

30-day geo mean 
(MPN / 100mL) 

Single Sample Max 
(MPN / 100mL) 

 Dry Weather only Dry and Wet Weather 
Total Coliform 1,000 10,000 
Fecal Coliform 200 400 
Enterococcus 35 104 
MPN: Most Probable Number 
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J. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
a. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS 

 
Beginning with the Annual Report due in 2011, each Copermittee must annually 
assess the effectiveness of its Jurisdictional Runoff Management Program 
(JRMP) implementation at meeting the following objectives: 
 
(1) Objective for 303(d) Waterbodies: Reduce storm water pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of storm water pollutants 
from its MS4 into each downstream 303(d)-listed water body for which that 
waterbody is impaired.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA.22 

(b) Each Copermittee must annually conduct each established assessment 
measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 
causing or contributing to conditions of impairment.  

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(2) Objective for Environmentally-Sensitive Areas: Prevent storm water MS4 

discharges from causing or contributing to conditions of pollution, nuisance, 
or contamination. 

 
(a) Each Copermittee must establish annual measures or methods 

specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

(b) Each Copermittee must annually implement each established assessment 
measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(3) Objectives for major program component outcomes: Determined by Each 

                                            
22 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order.  See “Municipal Stormwater Program Effectiveness Assessment Guidance” (CASQA, May 2007) 
for guidance for assessing program activities at the various outcome levels. 
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Copermittee. 
 
(a) Each Copermittee must annually develop objectives for each program 

component in Section F and the overall JRMP.  The objectives must be 
established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

(b) Assessment approaches for program implementation must include a mix 
of specific activities, general program components, and water quality data. 

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(4) Objectives for actions taken to protect receiving water limitations in 

accordance with this Order. 
 
(a) Each Copermittee must develop and implement an effectiveness 

assessment strategy for each measure conducted in response to a 
determination to implement the “iterative” approach to prevent or reduce 
any storm water pollutants that are causing or contributing to the 
exceedance of water quality standards as outlined in this Order 

 
b. ASSESSMENT REVIEW 

 
(1) Based on the results of the effectiveness assessments, each Copermittee 

must annually review its jurisdictional activities and BMPs to identify 
modifications and improvements needed to maximize JRMP effectiveness, as 
necessary to achieve compliance with this Order.   

 
(2) Each Copermittee must develop and annually conduct an Integrated 

Assessment23 of each effectiveness assessment objective above (Section 
J.1.a) and the overall JRMP using a combination of outcomes as appropriate 
to the objectives.24 

 
2. Program Modifications 

 
a. Each Copermittee must develop and implement a plan and schedule to address 

program modifications and improvements identified during annual effectiveness 
assessments. 

 
b. Jurisdictional activities/BMPs that are ineffective or less effective than other 

comparable jurisdictional activities/BMPs must be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 

                                            
23 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
24 Not all program components need be addressed at each of the six outcome levels. 
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contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems must be modified and improved to correct the water 
quality problems. 

 
3. Effectiveness Assessment and Program Response Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  Beginning with 
the Annual Report due in 2011, the Program Effectiveness reporting must 
include: 
 
(1) 303(d) waterbodies:  A description and results of the annual assessment 

measures or methods specifically for reducing discharges of storm water 
pollutants from its MS4 into each 303(d)-listed waterbody; 

(2) ESAs:  A description and results of the annual assessment measures or 
methods specifically for managing discharges of pollutants from its MS4 into 
each downstream ESA; 

(3) Other Program Components:  A description of the objectives and 
corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable; 

(4) Receiving water protection:  A description and results of the annual 
assessment measures or methods employed specifically for actions taken to 
protect receiving water limitations in accordance with Section A.3 of this 
Order; 

(5) A description of the steps taken to use dry-weather and wet-weather 
monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

(6) A description of activities conducted in response to investigations of illicit 
discharge and illicit connection activities, including how each investigation 
was resolved and the pollutant(s) involved; 

(7) Responses to effectiveness assessments:  A description of each program 
modification, made in response to the results of effectiveness assessments 
conducted pursuant to Section J.1.a, and the basis for determining (pursuant 
to Section J.2.b.) that each modified activity and/or BMP represents an 
improvement with respect to reducing the discharge of storm water pollutants 
from the MS4. 

(8) A description of the steps that will be taken to improve the Copermittee’s 
ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(9) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   
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4. Work Plan 
 
Each Copermittee must develop a work plan to address their high priority water quality 
problems in an iterative manner over the life of the permit.  The goal of the work plan is 
to demonstrate a responsive and adaptive approach for the judicious and effective use 
of available resources to attack the highest priority problems.  The work plan shall 
include, at a minimum, the following: 
 

a. The problems and priorities identified during the assessment; 
b. A list of priority pollutants and known or suspected sources; 
c. A brief description of the strategy employed to reduce, eliminate or mitigate the 

negative impacts; 
d. A description and schedule for new and/or modified BMPs.  The schedule is to 

include dates for significant milestones; 
e. A description of how the selected activities will address an identified high priority 

problem.  This will include a description of the expected effectiveness and 
benefits of the new and/or modified BMPs; 

f. A description of implementation effectiveness metrics; 
g. A description of how efficacy results will be used to modify priorities and 

implementation; and 
h. A review of past activities implemented, progress in meeting water quality 

standards, and planned program adjustments. 
 
The Copermittee shall submit the work plan to the Regional Board within 365 days of 
adoption of the Order.  Annual updates are also required and shall be included with the 
annual JRMP report.  The Regional Board will assess the work plan for compliance with 
the specific and overall requirements of the Order.  To increase effectiveness and 
efficiencies, Copermittees may combine their implementation efforts and work plans 
within a hydrologic area or sub area.  Each Copermittee, however, maintains individual 
responsibility for developing and implementing an acceptable work plan. 
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K. REPORTING 
The Copermittees may propose alternate reporting criteria and schedules, as part of 
their updated JRMP, for the Executive Officer’s acceptance.  The Copermittees shall 
submit the updated JRMP within 365 days after adoption of this Order. 

 
1. Runoff Management Plans 

 
a. JURISDICTIONAL RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section F of this 
Order is referred to as the Jurisdictional Runoff Management Plan (JRMP).  
Each Copermittee must revise and update its existing JRMP so that it 
describes all activities the Copermittee will undertake to implement the 
requirements of this Order.  Each Copermittee must submit its updated and 
revised JRMP to the Regional Board 365 days after adoption of this Order.  

 
(2) At a minimum, each Copermittee’s JRMP must be updated and revised to 

demonstrate compliance with each applicable section of this Order. 
 
b. WATERSHED WORKPLANS 

 
(1) Copermittees:  The written account of the program conducted by each 

watershed group of Copermittees is referred to as the Watershed Workplan.  
Copermittees within each watershed shall be responsible for updating and 
revising each Watershed Workplan.  Each Watershed Workplan shall be 
updated and revised to describe any changes in water quality problems or 
priorities in the WMAs, and any necessary change to actions Copermittees 
will take to implement jurisdictional or watershed BMPs to address those 
identified. 

 
(2) Lead Watershed Copermittee:  Each Lead Watershed Permittee shall be 

responsible for coordinating the production of the Watershed Workplan, as 
well as coordinating Annual Watershed Review Meetings and public 
participation/public noticing in accordance with the requirements of this Order.  
The Lead Watershed Permittee shall submit the Watershed Workplan to the 
Principal. 

 
(3) Principal Copermittee:  The Principal Permittee shall assemble and submit 

the Watershed Workplan to the Regional Board no later than 365 days after 
adoption of this Order, and shall be prepared to implement the workplan 
within 60 days of the Regional Board Executive Officer deeming the workplan 
acceptable. 
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(4) Each Watershed Workplan shall, at a minimum, include:   
 
(a) Identification of the Lead Watershed Permittee for the watershed. 
(b) An updated watershed map. 
(c) Identification and description of all applicable water quality data, reports, 

analyses, and other information to be used to assess receiving water 
quality. 

(d) Assessment and analysis of the watershed’s water quality data, reports, 
analyses, and other information, used during identification and 
prioritization of the watershed’s water quality problems. 

(e) A prioritized list of water quality problems within the WMA including 
rationale explaining the method/logic used to determine prioritization.  

(f) Identification of the likely sources, pollutant discharges, and/or other 
factors causing the high priority water quality problems within the WMA. 

(g) A description of the strategy to be used to guide Copermittee 
implementation of BMPs either jurisdictionally or on a watershed-wide 
basis to abate the highest water quality problems 

(h) A list of criteria used to evaluate BMP effectiveness and how it was 
applied. 

(i) A GIS map of BMPs implemented and BMPs scheduled for 
implementation.   

(j) A description of the public participation mechanisms to be used and the 
parties anticipated to be involved during the development and 
implementation of the Watershed Workplan. 

(k) A description of Copermittee collaboration to accomplish development of 
the Watershed Workplan, including a schedule for Watershed meetings. 

(l) A description of how TMDLs and 303(d)-listed water bodies were 
considered during prioritization of watershed water quality problems   

(m)A description of the strategy to model and monitor improvement in 
receiving water quality directly resulting from implementation of the BMPs 
described in the Watershed Workplan.   

(n) A scheduled annual Watershed Workplan Review Meeting once every 
calendar year.  This meeting shall be open to the public.  

 
2. Other Required Reports and Plans 

 
a. SSMP UPDATES 

 
(1) Copermittees must submit their updated model SSMP in accordance with the 

applicable requirements of section F.1 with the JRMP two years after 
adoption of this Order. 

(2) Within 180 days of determination that the Model SSMP is in compliance with 
this Permit’s provisions, each Copermittee must update their own local 
SSMP, and amended ordinances consistent with the model SSMP, and shall 
submit both (local SSMP and amended ordinances) to the Regional Board.   

(3) For SSMP-related requirements of Section F.1 with subsequent 
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implementation due dates, updated SSMPs must be submitted with the JRMP 
annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Copermittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
 
At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 
 

3. Annual Reports 
 
a. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) ANNUAL REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JRMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Annual Report must verify and document 
compliance with this Order as directed in this section.  Each Copermittee 
must retain records through 2015, available for review, that document 
compliance with each requirement of this Order.  Each Copermittee must 
submit to the Principal Copermittee its individual JRMP Annual Report by the 
date specified by the Principal Copermittee.  The reporting period for these 
annual reports must be the previous fiscal year.  For example, the report 
submitted September 30, 2010 must cover the reporting period July 1, 2009 
to June 30, 2010. 

 
(2) Principal Copermittee: The Principal Copermittee is responsible for collecting 

and assembling each Copermittee’s individual JRMP Annual Report. The 
Principal Copermittee must submit Unified JRMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 2011.  The Unified JRMP Annual Report must contain the 13 
individual JRMP Annual Reports.   

 
(3) Each JRMP Annual Report must contain, at a minimum, the following 

information: 
 

(a) Information required to be reported annually in Section H (Fiscal Analysis) 
of this Order; 
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(b) Information required to be reported annually in Section J (Program 
Effectiveness) of this Order;  

(c) The completed Reporting Checklist found in Attachment D, and 
(d) Information for each program component by watershed as described in the 

following Table 9: 
 
Table 9.  Annual Reporting Requirements 

Program 
Component 

Reporting Requirement 

1. Updated relevant sections of the General Plan and 
environmental review process and a description of planned 
updates within the next annual reporting period, if applicable 
2. Revisions to the local SSMP, including where applicable: 

(a) Identification and summary of where the SSMP fails to 
meet the requirements of this Order; 
(b) Updated procedures for identifying pollutants of concern 
for each Priority Development Project; 
(c) Updated treatment BMP ranking matrix; and 
(d) Updated site design and treatment control BMP design 
standards; 

3. Verification that site design, source control, and treatment 
BMPs were required on all applicable Priority Development 
Projects; 
4. Description of the application of LID and site design BMPs in 
the planning and approval process; 
5. Description of projects subject to the local waiver provision for 
numeric sizing of treatment control BMP requirements; 
6. Description and summary of the LID site design BMP 
substitution program, if applicable; 
7. Description and summary of the process to verify compliance 
with SSMP requirements; 
8. Updates to the BMPs that are listed in the local SSMP as 
options for treatment control; 
9. Description of the treatment control maintenance tracking 
process and verification that the requirements of this Order were 
met during the reporting period; 

(a) Updated watershed-based database of approved 
treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction, including updates to the list 
of high-priority treatment BMPs; 

10.  Description of the process for identifying and evaluating 
hydrologic conditions of concern and requiring a suite of 
management measures within all Priority Development Projects to 
protect downstream beneficial uses and prevent adverse physical 
changes to downstream stream channels; 

New Development 

11. Description of enforcement activities applicable to the new 
development and redevelopment component and a summary of 
the effectiveness of those activities; 
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Program 
Component 

Reporting Requirement 

1. Updated relevant ordinances and description of planned 
ordinance updates within the next annual reporting period, if 
applicable; 
2. A description of procedures used for identifying priorities for 
inspecting sites and enforcing control measures which consider 
the nature of the construction activity, topography, and the 
characteristics of soils and receiving water quality; 
3. Designated minimum and enhanced BMPs; 

Construction 

4. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility, 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility; 

       (e) Narrative description of inspection findings and follow-up 
           activities for each facility; 
1. Updated source inventory; 
2. Changes to the designated municipal BMPs; 
3. Descriptions of procedures to assure that flood management 
projects assess the impacts on the water quality of receiving water 
bodies; 
4. Summary and assessment of BMPs implemented at retrofitted 
flood control structures, including: 

(a) List of projects with BMP retrofits; and 
(b) List and description of structures retrofitted without BMPs; 

5. Description and assessment of the municipal structural 
treatment control operations and maintenance activities, including: 

(a) Number of inspections and types of facilities; and 
(b) Summary of findings; 

6. Description of the municipal areas/facilities operations and 
maintenance activities, including: 

(a) Number and types of facilities maintained; 
(b) Amount of material removed and how that material was 
disposed; and 
(c) List of facilities planned for bi-annual inspections and the 
justification; 

Municipal 

7. Description of the municipal areas/programs inspection 
activities, including: 

(a) Number and date of inspections conducted at each facility; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 
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Program 
Component 

Reporting Requirement 

8. Description of activities implemented to address sewage 
infiltration into the MS4; 
1. Annual inventory of commercial / industrial sources; 
2. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility; 
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

3. Changes to designated minimum and enhanced BMPs; 

Commercial / 
Industrial 

4. A list of industrial sites, including each name, address, and SIC 
code, that the Copermittee suspects may require coverage under 
the General Industrial Permit, but has not submitted an NOI; 

Residential 1. Updated minimum BMPs required for residential areas and 
activities; 

 2. Quantification and summary of applicable runoff and storm 
water enforcement actions within residential areas and activities; 

 3. Description of efforts to manage runoff and storm water 
pollution in common interest areas; 
1. Changes to the legal authority to implement Illicit Discharge 
Detection and Elimination activities; 
2. Changes to the established investigation procedures; 
3. Public reporting mechanisms, including phone numbers and 
web pages; 
4. All data and assessments from the Dry Weather Effluent 
Analytical Monitoring activities; 
5. Response criteria developed for water quality data and 
notifications; 
6. Summaries of illicit discharges (including spills and water quality 
data events)  and how each significant case was resolved; 
7. A description of instances when field screening and analytical 
data exceeded action levels, but for which no investigation was 
conducted; 
8. A description of enforcement actions taken in response to 
investigations of illicit discharges and a description of the 
effectiveness of those enforcement measures; 

Illicit Discharge 
Detection and 
Elimination 

9. A description of controls to prevent infiltration of seepage from 
municipal sanitary sewers to municipal separate storm sewer 
systems; 

Work Plan Priorities, strategy, implementation schedule and effectiveness 
evaluation; 

 
(4) Each JRMP Annual Report must also include the following information 

0006606



R9-2009-0002 Page 89 of 91 December 16, 2009 

DIRECTIVE K: REPORTING 

regarding non-storm water discharges (see Section B.2. of this Order): 
 

(a) Identification of non-storm water discharge categories identified as a source 
of pollutants to waters of the U.S; 

(b) A description of ordinances, orders, or similar means to prohibit non-storm 
water discharge categories identified under section B.2 above ; 

(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified as needing said controls by 
the Regional Board; and 

(d) A description of a program to address pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
4. Interim Reporting Requirements 

 
For the July 2009-June 2010 reporting period, the Jurisdictional RMP must be 
submitted on January 31, 2011.  Each Jurisdictional RMP Annual Report submitted 
for this reporting period must, at a minimum, include comprehensive descriptions of 
all activities conducted to fully implement the Copermittees’ Jurisdictional RMP 
documents, as those documents were developed to comply with the requirements of 
Order No. 2002-01.  The Principal Copermittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 
2002-01.   
 

5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Copermittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible. 
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L. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Runoff Management Programs and/or Watershed 
Runoff Management Programs may be initiated by the Executive Officer of the 
Regional Board or by the Copermittees.  Requests by Copermittees must be made 
to the Executive Officer, and must be submitted during the annual review process.  
Requests for modifications should be incorporated, as appropriate, into the Annual 
Reports or other deliverables required or allowed under this Order. 
 

1. Minor Modifications:  Minor modifications to Jurisdictional Runoff Management 
Programs, and/or Watershed Runoff Management Programs, may be accepted by 
the Executive Officer where the Executive Officer finds the proposed modification 
complies with all discharge prohibitions, receiving water limitations, and other 
requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor require amendment of this Order in accordance with this Order’s rules, 
policies, and procedures. 

 
 
M. PRINCIPAL COPERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Copermittee and notify the Regional Board of the name of the Principal 
Copermittee.  The Principal Copermittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
before the Regional Board. 

2. Coordinate permit activities among the Copermittees and facilitate collaboration on 
the development and implementation of programs required under this Order. 

3. Integrate individual Copermittee documents and reports into single unified 
documents and reports for submittal to the Regional Board as required under this 
Order.  

4. Produce and submit documents and reports as required by section K of this Order 
and Receiving Waters and MS4 Discharge Monitoring and Reporting Program No. 
R9-2009-0002 in Attachment E of this Order. 

 
 
N. RECEIVING WATERS AND MS4 DISCHARGE MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and MS4 Discharge Monitoring and 
Reporting Program No. R9-2009-0002 in Attachment E of this Order.
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Ben Neill - R9 - Orange County MS4 Permit Final Copy 

  
Dear Interested Parties, 
  
The final version of the Orange County MS4 Permit as adopted on December 16, 2009 incorporating all of the errata is available 
on our website along with the attachments and fact sheet at this location: 
  
http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml 
  
Thank-you for your patience and feel free to contact me if you have any questions. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

---  

You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov.  

To unsubscribe click here: http://swrcb18.waterboards.ca.gov/u?
id=4648.8f4576ad85410442a74ee3a7683757b3&n=T&l=reg9_oc_ms4permit&o=9145  

(It may be necessary to cut and paste the above URL if the line is broken)  

or send a blank email to leave-9145-4648.8f4576ad85410442a74ee3a7683757b3@swrcb18.waterboards.ca.gov  

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    2/2/10 9:34 AM
Subject:   R9 - Orange County MS4 Permit Final Copy

Page 1 of 1

2/2/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B67F190Region9RB9Post100170...
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Ben Neill - R9 - OC MS4 Permit Appeals 

  
Dear Interested Parties, 
  
Please see the following message regarding the petitions of the recently adopted Orange County MS4 Permit.   
  
This matter has been appealed to the State Water Resources Control Board (State Water Board) for review 
and action.  Previously, you subscribed to the electronic mailing list on the San Diego Regional Water 
Quality Control Board internet to receive all correspondence pertinent to this matter.  To continue to be 
informed concerning the State Water Board’s review of this matter, you must subscribe to the electronic 
mailing list named “A-2073 & A-2073 (a) thru (j) Cities of Laguna Hills, Laguna Niguel, San Juan Capistrano, 
Mission Viejo, San Clemente, Dana Point, Laguna Woods, Aliso Viejo, Lake Forest, Rancho Santa Margarita, 
and County of Orange and Orange County Flood Control District (Orange County MS4s)” on the internet at 
http://www.waterboards.ca.gov/resources/email_subscriptions/swrcb_subscribe.shtml.  You should act as 
soon as possible to ensure you receive all items of future correspondence. 
  
Feel free to contact me should you have any questions. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

---  

You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov.  

To unsubscribe click here: http://swrcb18.waterboards.ca.gov/u?
id=4648.8f4576ad85410442a74ee3a7683757b3&n=T&l=reg9_oc_ms4permit&o=11104  

(It may be necessary to cut and paste the above URL if the line is broken)  

or send a blank email to leave-11104-4648.8f4576ad85410442a74ee3a7683757b3@swrcb18.waterboards.ca.gov  

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    2/4/10 10:25 AM
Subject:   R9 - OC MS4 Permit Appeals

Page 1 of 1

4/8/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B6AA08ARegion9RB9Post1001...
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/13/2009 2:41 PM 
Subject:  CONFIRMED: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part7A528430.0__= 
> Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
>  
> --=__Part7A528430.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> Dear interested parties, 
> =20 
> Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
> County MS4 Permit.  The Regional Board will be holding a public workshop = 
> and plans to meet with interested stakeholder groups within the coming = 
> weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
> Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
> Harbor Dr.  =20 
> =20 
>  
> Written comments received by April 24, 2009 will be provided with a = 
> written response.  Written comments or testimony received by 5:00 PM, on = 
> May 29, 2009 will be provided to the Regional Board members for their = 
> review prior to the June 10, 2009 public hearing.  The Regional Board will = 
> also consider oral statements at the public hearing.  The Regional Board = 
> has the option of closing the public comment period at the June 10, 2009 = 
> meeting or within a specified time period following the meeting. 
> =20 
> Please contact me with any questions. 
> =20 
> Sincerely, 
> =20 
> =20 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> --=__Part7A528430.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/13/2009 4:51 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit jlivingston@allenmatkins.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 203626 ) jlivingston@allenmatkins.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete request 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part331BCD59.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part331BCD59.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:jlivingston@allenmatkins.co= 
> m">jlivingston@allenmatkins.com</A></DIV></BODY></HTML> 
> --=__Part331BCD59.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/13/2009 4:46 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit robert.wong@stantec.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 190945 ) robert.wong@stantec.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete robert.wong@stantec.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part557DAB3E.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part557DAB3E.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:robert.wong@stantec.com">ro= 
> bert.wong@stantec.com</A></DIV></BODY></HTML> 
> --=__Part557DAB3E.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:57 AM 
Subject:  reg9_oc_ms4permit error mail from: bobj@smwd.com 
 
This email message could not be delivered to bobj@smwd.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: bobj@smwd.com 
Name:  Robert Jordan 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit bobj@smwd.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:56 AM 
Subject:  reg9_oc_ms4permit error mail from: debrah@msentitle.com 
 
This email message could not be delivered to debrah@msentitle.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: debrah@msentitle.com 
Name:  Debrah Bishop 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit debrah@msentitle.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 

0006616



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/13/2009 2:41 PM 
Subject:  reg9_oc_ms4permit error mail from: jlivingston@allenmatkins.com 
 
The following email message was 'bounced' to Lyris ListManager. 
 
This person has bounced 1 message(s) in recent days. 
 
Lyris identified the user who bounced this message as:  
 
Email: jlivingston@allenmatkins.com 
Name:  Jerry Livingston 
List:  reg9_oc_ms4permit 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit jlivingston@allenmatkins.com 
 
--- 
 
Message body: 
 
Return-Path: <> 
Received: from WA2EHSNDR006.bigfish.com ([204.231.192.41]) by  with SMTP (Lyris ListManager SOLARIS/SPARC version 
7.6a); Fri, 13 Mar 2009 14:37:58 -0800 
Received: from WA4EHSOBE002.bigfish.com (10.2.40.3) by 
 WA2EHSNDR006.bigfish.com (10.2.40.26) with Microsoft SMTP Server (TLS) id 
 8.1.340.0; Fri, 13 Mar 2009 21:37:56 +0000 
Received: from mail135-wa4-R.bigfish.com (10.8.14.246) by 
 WA4EHSOBE002.bigfish.com (10.8.40.22) with Microsoft SMTP Server id 
 8.1.340.0; Fri, 13 Mar 2009 21:37:56 +0000 
Received: from mail135-wa4 (localhost.localdomain [127.0.0.1]) by 
 mail135-wa4-R.bigfish.com (Postfix) with ESMTP id DE2E31320A8C for 
 <bounce-reg9_oc_ms4permit-203626@swrcb18.waterboards.ca.gov>; Fri, 13 Mar 
 2009 21:37:55 +0000 (UTC) 
X-BigFish: VP 
X-FB-DOMAIN-IP-MATCH: fail 
Received: by mail135-wa4 (MessageSwitch) id 123698027355327_26772; Fri, 13 Mar 
 2009 21:37:53 +0000 (UCT) 
Received: from exla02.allenmatkins.local (unknown [208.16.66.5]) by 
 mail135-wa4.bigfish.com (Postfix) with ESMTP id 2A2BB44804D for 
 <bounce-reg9_oc_ms4permit-203626@swrcb18.waterboards.ca.gov>; Fri, 13 Mar 
 2009 21:37:22 +0000 (UTC) 
From: <postmaster@AMLGM.COM> 
To: bounce-reg9_oc_ms4permit-203626@swrcb18.waterboards.ca.gov 
Date: Fri, 13 Mar 2009 14:36:27 -0700 
MIME-Version: 1.0 
Content-Type: multipart/report; report-type=delivery-status; 
 boundary="9B095B5ADSN=_01C99E685300E6080000CFBEexla02.allenmatk" 
X-DSNContext: 335a7efd - 4523 - 00000001 - 80040546 
Message-ID: <TnaDzJL3u000013fa@exla02.allenmatkins.local> 
Subject: Delivery Status Notification (Failure) 
Return-Path: <> 
 
--9B095B5ADSN=_01C99E685300E6080000CFBEexla02.allenmatk 
Content-Type: text/plain; charset="unicode-1-1-utf-7" 
 
This is an automatically generated Delivery Status Notification. 
 
Delivery to the following recipients failed. 
 
       jlivingston@allenmatkins.com 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:57 AM 
Subject:  reg9_oc_ms4permit error mail from: jmoon@trcsolutions.com 
 
This email message could not be delivered to jmoon@trcsolutions.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: jmoon@trcsolutions.com 
Name:  Jason Moon 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit jmoon@trcsolutions.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:56 AM 
Subject:  reg9_oc_ms4permit error mail from: khaley@iwpnews.com 
 
This email message could not be delivered to khaley@iwpnews.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: khaley@iwpnews.com 
Name:  Kathleen Haley 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit khaley@iwpnews.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:58 AM 
Subject:  reg9_oc_ms4permit error mail from: lball@faubelpublicaffairs.com 
 
This email message could not be delivered to lball@faubelpublicaffairs.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: lball@faubelpublicaffairs.com 
Name:  Lisa Ball 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit lball@faubelpublicaffairs.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:56 AM 
Subject:  reg9_oc_ms4permit error mail from: lcoleyeisenberg@ranchomv.com 
 
This email message could not be delivered to lcoleyeisenberg@ranchomv.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: lcoleyeisenberg@ranchomv.com 
Name:  Laura Coley Eisenberg 
List:  reg9_oc_ms4permit 
Cause: Mail is undeliverable after 3 attempts. 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit lcoleyeisenberg@ranchomv.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/14/2009 3:56 AM 
Subject:  reg9_oc_ms4permit error mail from: mkelly@irvinesci.com 
 
This email message could not be delivered to mkelly@irvinesci.com 
 
This person has bounced 1 message(s) in recent days. 
 
Here is additional information about this error: 
 
Email: mkelly@irvinesci.com 
Name:  Michael Kelly 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit mkelly@irvinesci.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-511881-2009.03.13-14.34.53--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 13 Mar 2009 14:33:20 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part7A528430.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part7A528430.0__= 
Content-Type: multipart/alternative; boundary="=__Part7A528430.1__=" 
 
--=__Part7A528430.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear interested parties, 
=20 
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange = 
County MS4 Permit.  The Regional Board will be holding a public workshop = 
and plans to meet with interested stakeholder groups within the coming = 
weeks.  The public hearing is scheduled for the June 10, 2009 Regional = 
Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point = 
Harbor Dr.  =20 
=20 
 
Written comments received by April 24, 2009 will be provided with a = 
written response.  Written comments or testimony received by 5:00 PM, on = 
May 29, 2009 will be provided to the Regional Board members for their = 
review prior to the June 10, 2009 public hearing.  The Regional Board will = 
also consider oral statements at the public hearing.  The Regional Board = 
has the option of closing the public comment period at the June 10, 2009 = 
meeting or within a specified time period following the meeting. 
=20 
Please contact me with any questions. 
=20 
Sincerely, 
=20 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/13/2009 2:41 PM 
Subject:  reg9_oc_ms4permit error mail from: robert.wong@stantec.com 
 
The following email message was 'bounced' to Lyris ListManager. 
 
This person has bounced 1 message(s) in recent days. 
 
Lyris identified the user who bounced this message as:  
 
Email: robert.wong@stantec.com 
Name:  Robert Wong 
List:  reg9_oc_ms4permit 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit robert.wong@stantec.com 
 
--- 
 
Message body: 
 
Return-Path: <> 
Received: from mail1.stantec.com ([207.34.120.71]) by  with SMTP (Lyris ListManager SOLARIS/SPARC version 7.6a); Fri, 13 Mar 
2009 14:36:07 -0800 
From: postmaster@stantec.com 
To: bounce-reg9_oc_ms4permit-190945@swrcb18.waterboards.ca.gov 
Date: Fri, 13 Mar 2009 15:36:06 -0600 
MIME-Version: 1.0 
Content-Type: multipart/report; report-type=delivery-status; 
 boundary="9B095B5ADSN=_01C9943C17A960080011468Amail1.stantec.co" 
X-DSNContext: 335a7efd - 4523 - 00000001 - 80040546 
Message-ID: <SDJUgkfbJ0001683f@mail1.stantec.com> 
Subject: Delivery Status Notification (Failure) 
 
This is a MIME-formatted message.   
Portions of this message may be unreadable without a MIME-capable mail program. 
 
--9B095B5ADSN=_01C9943C17A960080011468Amail1.stantec.co 
Content-Type: text/plain; charset=unicode-1-1-utf-7 
 
This is an automatically generated Delivery Status Notification. 
 
Delivery to the following recipients failed. 
 
       robert.wong@stantec.com 
 
 
 
 
--9B095B5ADSN=_01C9943C17A960080011468Amail1.stantec.co 
Content-Type: message/delivery-status 
 
Reporting-MTA: dns;mail1.stantec.com 
Received-From-MTA: dns;mail85-tx2-R.bigfish.com 
Arrival-Date: Fri, 13 Mar 2009 15:35:54 -0600 
 
Final-Recipient: rfc822;robert.wong@stantec.com 
Action: failed 
Status: 5.1.1 
 
--9B095B5ADSN=_01C9943C17A960080011468Amail1.stantec.co 
Content-Type: message/rfc822 
 
Received: from mail85-tx2-R.bigfish.com ([65.55.88.112]) by mail1.stantec.com with Microsoft SMTPSVC(6.0.3790.3959); 
  Fri, 13 Mar 2009 15:35:54 -0600 
Received: from mail85-tx2 (localhost.localdomain [127.0.0.1]) 
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From:  Ben Neill 
To: Citymanager@san-clemente.org 
Date:  3/13/2009 3:21 PM 
Subject:  Fwd: Revised Tentative MS4 Permit for Southern Orange County 
 
RE-try without attachments.  Please find the attachments at our website or contact me for a hard copy. 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
 
>>> James Smith <JSmith@waterboards.ca.gov> 3/13/2009 3:09 PM >>> 
Re-try as original email was returned from CityManager@san-clemente-org 
 
>>> James Smith 3/13/2009 2:27 PM >>> 
Hello, 
  
We are pleased to transmit to you the revised Tentative Waste Discharge Requirements (WDRs) for Municipal Separate Storm 
Sewer System Discharges draining the watershed of the County of Orange, the incorporated cities of Orange County and the 
Orange County Flood Control District with the San Diego Region (Tentative Order No. R9-2009-0002, NPDES NO. CAS018740).  
Please find the documents attached to this email.  The documents may also be found on our website 
at: http://www.waterboards.ca.gov/sandiego/  
  
A public workshop is tentatively scheduled for April 3, 2009 to discuss the changes made to the Tentative Order.  The exact time 
and location are yet to be determined and will be disseminated as soon as plans are finalized. 
  
The San Diego Water Board is tentatively scheduled to hold a public hearing to receive comments of the proposed Tentative Order 
on June 10, 2009 at the Ocean Institute Conference Center, 24200 Dana Point Harbor Drive, Dana Point, California. 
  
Persons wishing to comment upon, or object to, changes to the  WDRs 
(NPDES NO. CAS0108740), are invited to submit them in writing to:  
Attn: John Robertus 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100  
San Diego, Ca  92123 
or send them electronically to: bneill@waterboards.ca.gov.   
 
The deadline to receive comments that will be responded to in writing is 5 p.m. on April 24, 2009.  Comments received by 5 p.m. 
on May 29, 2009 will be made available to Board Members as part of their agenda package. 
  
Should you have any questions, please do not hesitate to contact me directly (info below) or Mr. Ben Neill at (858) 467-2983 
and/or bneill@waterboards.ca.gov. 
  
 
Regards, 
  
-Jimmy 
  
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm.  
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 4:50 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit lcoleyeisenberg@ranchomv.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 168419 ) lcoleyeisenberg@ranchomv.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete lcoleyeisenberg@ranchomv.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__PartF7DF0D8D.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__PartF7DF0D8D.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:lcoleyeisenberg@ranchomv.co= 
> m">lcoleyeisenberg@ranchomv.com</A></DIV></BODY></HTML> 
> --=__PartF7DF0D8D.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0006625



From:  LISA ZAWASKI <lzawaski@DanaPoint.org> 
To: Ben Neill <BNeill@waterboards.ca.gov> 
CC: James Smith <JSmith@waterboards.ca.gov> 
Date:  3/25/2009 12:34 PM 
Subject:  RE: Revised Tentative MS4 Permit for Southern Orange County 
 
As one of the regulated, please consider this an official request for a release of the revised Fact Sheet in a reasonable time prior to the public 
workshop scheduled on April 3. In order for the workshop to be most productive, I feel that we need to have all the applicable documents with a 
reasonable time to review. 
Thank you, 
Lisa Zawaski 
 
________________________________ 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, March 25, 2009 12:26 PM 
To: LISA ZAWASKI 
Cc: James Smith 
Subject: RE: Revised Tentative MS4 Permit for Southern Orange County 
 
Ideally, but we are not setting a date on the fact sheet. 
 
>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 3/25/2009 12:21 PM >>> 
Before the public workshop on April 3? 
 
________________________________ 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, March 25, 2009 12:10 PM 
To: LISA ZAWASKI 
Cc: James Smith 
Subject: RE: Revised Tentative MS4 Permit for Southern Orange County 
 
Hi Lisa, 
 
We are currently working on revising the fact sheet.  We released the draft permit early to maximize the public's time for review.  When the fact 
sheet is complete, it will be posted on the website and you will receive a notice that it is available. 
 
Sincerely, 
Ben Neill 
(858) 467-2983 
 
>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 3/25/2009 10:53 AM >>> 
Hi Ben: 
I have begun review of the Permit but didn't see the revised Fact Sheet (only the Dec 2008 one is on the website). Was one prepared to support 
some of the recently added requirements? 
Lisa 
 
________________________________ 
From: James Smith [mailto:JSmith@waterboards.ca.gov] 
Sent: Friday, March 13, 2009 2:27 PM 
To: Moy Yahya; Humza Javed; Bruce Channing; manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; 
city-manager@cityofalisoviejo.com; cityadmin@cityofmissionviejo.org; Joe Ames; Carole Langford; Derek Wieske; Steven Hayman; BRAD 
FOWLER; DOUG CHOTKEVYS; LISA ZAWASKI; Ken Frank; Will Holoman; Christopher Macon; Leslie Keane; Bryan Speegle; 
chris.crompton@rdmd.ocgov.com; grant.sharp@rdmd.ocgov.com; Kevin Onuma; Mary Anne Skorpanich; Nadeem Majaj; 
Richard.Boon@rdmd.ocgov.com; Tom Bonigut; CityManager@san-clemente.org; Dave Adams; Ziad Mazboudi 
Cc: smith.davidw@epa.gov; Wes Ganter; Bruce Fujimoto; Brian Kelley; Bob Morris; Ben Neill; Brandi Outwin; Bruce Posthumus; Craig 
Carlisle; Chiara Clemente; Catherine Hagan (George); Chad Loflen; David Barker; Dale Bowyer; DiAnne Broussard; David Gibson; Deborah 
Jayne; Darrin Polhemus; Eric Becker; Greg Gearheart; Gerard Thibeault; John Anderson; Julie Chan; Jeremy Haas; John Odermatt; John 
Robertus; James Smith; Michael Adackapara; Mark Adelson; Mike McCann; Phillip Hammer; Tony Felix; Tracy Woods; Xavier Swamikannu 
Subject: Revised Tentative MS4 Permit for Southern Orange County 
 
Hello, 
 
We are pleased to transmit to you the revised Tentative Waste Discharge Requirements (WDRs) for Municipal Separate Storm Sewer System 
Discharges draining the watershed of the County of Orange, the incorporated cities of Orange County and the Orange County Flood Control 
District with the San Diego Region (Tentative Order No. R9-2009-0002, NPDES NO. CAS018740).  Please find the documents attached to this 
email.  The documents may also be found on our website at: http://www.waterboards.ca.gov/sandiego/ 
 
A public workshop is tentatively scheduled for April 3, 2009 to discuss the changes made to the Tentative Order.  The exact time and location 
are yet to be determined and will be disseminated as soon as plans are finalized. 
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The San Diego Water Board is tentatively scheduled to hold a public hearing to receive comments of the proposed Tentative Order on June 10, 
2009 at the Ocean Institute Conference Center, 24200 Dana Point Harbor Drive, Dana Point, California. 
 
Persons wishing to comment upon, or object to, changes to the  WDRs 
(NPDES NO. CAS0108740), are invited to submit them in writing to: 
Attn: John Robertus 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, Ca  92123 
or send them electronically to: bneill@waterboards.ca.gov<mailto:bneill@waterboards.ca.gov>. 
 
The deadline to receive comments that will be responded to in writing is 5 p.m. on April 24, 2009.  Comments received by 5 p.m. on May 29, 
2009 will be made available to Board Members as part of their agenda package. 
 
Should you have any questions, please do not hesitate to contact me directly (info below) or Mr. Ben Neill at (858) 467-2983 and/or 
bneill@waterboards.ca.gov<mailto:bneill@waterboards.ca.gov>. 
 
 
Regards, 
 
-Jimmy 
 
 
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey 
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
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From:  James Smith 
To: Kemmerer, John;  lin.cindy@epamail.epa.gov 
CC: Ben Neill;  Brian Kelley;  Chad Loflen;  Christina Arias;  Eric Becker; ... 
Date:  4/1/2009 3:06 PM 
Subject:  initial thoughts on the revised MS4 Permit for So. OC 
 
Hi John and Cindy, 
  
Thank you for taking the time to discuss your initial impressions and concerns on the 
revised Tentative Order.  I hope to conduct more of these discussions to facilitate 
understanding of both the changes we have made and the position of the USEPA.   
  
In response to issues raised today, I offer the following information that demonstrates 
how the draft Order is in agreement with USEPAs desire to have clear, numeric criteria 
in regards to LID. 
USEPA Concern:  LID section needs clear incorporation of a numeric criteria 
 

 
LID requirements are contained in the Standard Storm Water Mitigation (SSMP) 

section (F.1.d.4, pg 30) that includes specific considerations that must be included for 
all Priority Development Projects (as defined on pg 28).  Immediately following, in 
section F.1.d.5 of the SSMP (pg 33), the "Source Control BMP Requirements" section 
requires the Copermittees to "Implement the hydromodification requirements in 
section F.1.h."  Section F.1.h.5 requires the copermittees to require all PDPs to 
reduce EIA to less than 5 percent of the total project area.  The SSMP appropriately 
contains both the LID considerations and the source control requirement to include 
the 5 percent threshold for all PDPs.   

 
     2. USEPA Concern:  Findings of infeasibility for LID need specific requirements for 
alternative programs 
 

 
LID and source control BMP requirements (including 5 percent EIA) are contained in 

section F.1.d (SSMP) on pages 27-37 of the Tentative Order.  Section F.1.d.7 details 
the waiver process for the numeric sizing of treatment control BMPs (including the 5% 
EIA) that allows the copermittees to demonstrate the need for a waiver and to develop 
an alternative program for storm water mitigation.  Section F.1.d.8 goes on to detail a 
LID substitution program. 

I hope these sections of the Tentative order are sufficient to address USEPAs concerns. 
  
Thank you for your time discussing the permit.  Please call if further clarification is 
needed.  I look forward to your written comments. 
  
Respectfully, 
-Jimmy  
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J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm. 
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From:  <Kemmerer.John@epamail.epa.gov> 
To: "James Smith" <JSmith@waterboards.ca.gov> 
CC: "Brian Kelley" <BKelley@waterboards.ca.gov>, "Ben Neill" <BNeill@waterbo... 
Date:  4/2/2009 3:04 PM 
Subject:  Re: initial thoughts on the revised MS4 Permit for So. OC 
 
 
Hi Jimmy - Cindy and I greatly appreciated discussing the draft South 
Orange County MS4 permit with you yesterday. 
 
First of all, we were encouraged to hear your description of how TMDLs 
will be incorporated into the permit.  It's now our understanding that 
the permit will include specific numeric Waste Load Allocations (WLAs) 
for TMDLs that have been approved by EPA (I understand none have been 
approved yet), and the permit will require compliance with these WLAs as 
they are expressed in the TMDLs. 
 
Regarding the two issues mentioned in your email: 
 
 1.  You're correct that we believe the draft permit should be improved 
 to clearly incorporate numeric criteria for LID implementation.  This 
 has been a priority of ours in our work with Regional Boards across the 
 State.   Specific to this permit, we'd recommend that numeric criteria 
 be included in section F.1.d.4, entitled "Low Impact Development Site 
 Design BMP Requirements."    This section of the draft permit describes 
 LID BMPs, but does not include numeric performance criteria.   We 
 recognize that in a subsequent section of the permit, on 
 hydromodification, there is a section entitled "Interim Requirements 
 for Large Projects" which calls for the reduction of  Effective 
 Impervious Area to less than 5%.     While we suppor including an 
 interim hydromodification requirement, to avoid confusion over the 
 permit's expectations for LID, we believe the permit would be improved 
 by including numeric criteria in the LID section  (F.1.d.4).   For 
 examples of where this recommended approach is being used, please see 
 section XII.C.4 of RB8's draft Orange County MS4 permit (3/25/09) and 
 section E.III.1.b of RB4's draft Ventura County MS4 permit (2/24/09). 
 These two permits include numeric criteria in the LID sections of the 
 permits, and also contain appropriate, separate criteria for 
 hydromodification. 
 
 Regarding the draft Ventura permit, note that we have been discussing 
 with RB4 the need to improve the draft permit's text regarding the 
 infeasiblity of LID for redevelopment projects.  (see your #2 below) 
 Note also that section E.III.1.c. of the draft Ventura permit includes 
 "sizing criteria" in connection with use of the 5% EIA requirement. 
 The absence of these criteria resulted in criticism of a previous 
 version of the draft Ventura permit.  If you're planning to retain the 
 use of 5% EIA in the S. OC permit, we'd suggest you look into the 
 inclusion of sizing criteria.   Additionally, note that the RB8 draft 
 Orange County permit no longer contains the 5% EIA requirement, but 
 instead establishes numeric LID performance criteria in terms of a 
 design storm volume.  We are supportive of both RB8's approach and the 
 5% EIA approach proposed by RB4. 
 
 2.   You're correct that we believe the draft permit should include 
 specific requirements for alternative programs when permittees conclude 
 that implementation of LID is infeasible.  However, sections  F.1.d.7. 
 and F.1.d.8. do not address this concern.  F.1.d.7. is entitled, 
 "Waiver Provision for Numeric Sizing of Treatment Control BMP 
 Requirements."  Section F.1.d.8, entitled "LID Site Design BMP 
 Substitution Program" is written to substitute for "some or all 
 treatment control BMPs." The comment we raised yesterday concerned the 
 infeasibility of LID implementation, not infeasibility associated with 
 the implementation of treatment control requirements.    Our concern is 
 with the draft permit's LID section (section F.1.d.4.a.i) which refers 
 to a "finding of infeasibilty" that permittees may make if LID 
 implementation is not practical.   RB8's draft Orange County permit 
 deals with this issue in their "Alternatives and In-Lieu Programs" 
 section (section XII.E).    Additionally, the 2/23/09 letter to RB9 
 from NRDC and San Diego Coastkeeper includes a potential approach for 
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 addressing situations where LID may be infeasible with their suggested 
 "Alternative Compliance and Offsite Mitigation" (p 6). 
 
 We'd be glad to discuss any of these issues in more detail. 
 
 Good luck with tomorrow's workshop.  I look forward to continued 
 consultation on this permit. 
 
 - John Kemmerer 
 213-244-1832 
 
 
 
 
 
                                                                         
             "James Smith"                                               
             <JSmith@waterboa                                            
             rds.ca.gov>                                             To  
                                      John Kemmerer/R9/USEPA/US@EPA,     
             04/01/2009 03:06         Cindy Lin/R9/USEPA/US@EPA          
             PM                                                      cc  
                                      "Brian Kelley"                     
                                      <BKelley@waterboards.ca.gov>,      
                                      "Ben Neill"                        
                                      <BNeill@waterboards.ca.gov>,       
                                      "Christina Arias"                  
                                      <CArias@waterboards.ca.gov>,       
                                      "Chad Loflen"                      
                                      <cloflen@waterboards.ca.gov>,      
                                      "Eric Becker"                      
                                      <EBecker@waterboards.ca.gov>,      
                                      "Laurie Walsh"                     
                                      <LWalsh@waterboards.ca.gov>,       
                                      "Mike McCann"                      
                                      <MMcCann@waterboards.ca.gov>       
                                                                Subject  
                                      initial thoughts on the revised    
                                      MS4 Permit for So. OC              
                                                                         
                                                                         
                                                                         
                                                                         
                                                                         
                                                                         
 
 
 
 
Hi John and Cindy, 
 
Thank you for taking the time to discuss your initial impressions and 
concerns on the revised Tentative Order.  I hope to conduct more of 
these discussions to facilitate understanding of both the changes we 
have made and the position of the USEPA. 
 
In response to issues raised today, I offer the following information 
that demonstrates how the draft Order is in agreement with USEPAs desire 
to have clear, numeric criteria in regards to LID. 
   1. USEPA Concern:  LID section needs clear incorporation of a numeric 
      criteria 
      LID requirements are contained in the Standard Storm Water 
      Mitigation (SSMP) section (F.1.d.4, pg 30) that includes specific 
      considerations that must be included for all Priority Development 
      Projects (as defined on pg 28).  Immediately following, in section 
      F.1.d.5 of the SSMP (pg 33), the "Source Control BMP Requirements" 
      section requires the Copermittees to "Implement the 
      hydromodification requirements in section F.1.h."  Section F.1.h.5 
      requires the copermittees to require all PDPs to reduce EIA to 
      less than 5 percent of the total project area.  The SSMP 

0006631



      appropriately contains both the LID considerations and the source 
      control requirement to include the 5 percent threshold for all 
      PDPs. 
     2. USEPA Concern:  Findings of infeasibility for LID need specific 
requirements for alternative programs 
      LID and source control BMP requirements (including 5 percent EIA) 
      are contained in section F.1.d (SSMP) on pages 27-37 of the 
      Tentative Order.  Section F.1.d.7 details the waiver process for 
      the numeric sizing of treatment control BMPs (including the 5% 
      EIA) that allows the copermittees to demonstrate the need for a 
      waiver and to develop an alternative program for storm water 
      mitigation.  Section F.1.d.8 goes on to detail a LID substitution 
      program. 
I hope these sections of the Tentative order are sufficient to address 
USEPAs concerns. 
 
Thank you for your time discussing the permit.  Please call if further 
clarification is needed.  I look forward to your written comments. 
 
Respectfully, 
-Jimmy 
 
 
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey 
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
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From:  Penny Elia <greenp1@cox.net> 
To: James Smith <jsmith@waterboards.ca.gov>, Chad Loflen <cloflen@waterboard... 
Date:  4/4/2009 10:20 AM 
Subject:  Thank you 
 
The workshop was most welcome and appreciated yesterday.  I'm sorry I   
had to leave early - - my mom recently had surgery and we had a post-  
op appointment I needed to take her to. 
 
Don't let down, gentlemen - you have done an outstanding job and we're   
going to be there to support all your hard work.  Please just consider   
the source when it comes to criticism and mean spirited comments.    
People that don't understand the gravity of the situation before us   
need to find a new line of work. 
 
Again, many thanks from the bottom of my heart. 
 
All the best - 
 
Penny Elia 
Sierra Club 
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From:  James Smith 
To: Ben Neill 
CC: Botros, Morrow;  Chad Loflen;  Christina Arias;  Laurie Walsh 
Date:  4/8/2009 8:06 AM 
Subject:  Fwd: 09-4-3 Workshop Comments  
Attachments: 09-4-3 Workshop Comments Final.doc 
 
Ben, 
Lets talk later..... 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 4/7/2009 5:28 PM >>> 
Attached are our initial comments to the workshop. 
  
Chris 
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From:  James Smith 
To: Ben Neill 
CC: Chad Loflen;  Christina Arias;  Laurie Walsh 
Date:  4/8/2009 8:07 AM 
Subject:  Fwd: Meeting with Permittees 
 
We are set for a mtg with the regulated community only....the copermittees for next 
Thursday. 
-js 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 4/7/2009 5:33 PM >>> 
 
  
The City of Danahas agreed for us to use their Council Chambers to meet - 33282 Golden Lantern Dana 
Point, California 92629. We have set aside 1-4 on April 16, but it can be shorter if you need to miss traffic. 
  
Chris 
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From:  "Jim Fitzpatrick" <prontowash@msn.com> 
To: "'Penny Elia'" <greenp1@cox.net>, "'Mike WQ Phillips'" <mphillips@laguna... 
CC: "'michael beanan'" <conxtns@hotmail.com>, "'Verna Rollinger'" <vernaroll... 
Date:  4/8/2009 1:17 PM 
Subject:  RE: Mobile car wash/detailers in Laguna Beach 
 
Penny … how can we bring about action to achieve the desired result of 
reasonably eliminating unnecessary run off from mobile car washes?  
 
  
 
Thank you for your energy and kind words.  I think I met Mike Phillips, 
Environmental Specialist for City of Laguna Beach a couple years ago when I 
attended the Orange County CoPermitte NPDES monthly meeting and gave a 
demonstration.  Met Victor Hillstead (Parks & Bldg Mgr) at a Green event in 
Costa Mesa.  Have not done any Charity Car Washes in Laguna Beach, but have 
in 11 other Orange County Cities, many at City Hall or on City property! 
 
  
 
Here is my assessment after working on this issue for the last 4 years. 
Here are my observations: 
 
·         Like you, I have been petitioning the County of Orange, the 
individual Cities in Orange County , the MS4 Permit writers and the SWCB 
Board … after 4 years, nothing has materially changed in Orange County. Is 
changing in LA & San Diego. 
 
·         The only way to achieve the desired outcome of controlling Non 
Point Source Pollution from this industry is, in my opinion: 
 
o   Get either Region #8 or Region # 9 SWCB Boards to force the Permit 
Writers to introduce standards that necessarily trigger specific BMP’s to 
achieve the desired outcome of Zero Discharge 
 
o   Work on a City by City basis at the City Council level to create 
political will.  I think only a Council directed program will create the 
necessary Ordinance introduction 
 
§  In the examples below, it was the City Attorney who provided some inertia 
for the introduction of  the Ordinance, fearing  that the city risked fines 
of up to $10,000 a day if it did not properly regulate such non-point 
sources of pollution 
 
  
 
My next steps: 
 
·         I would very much like to meet with the City of Laguna Beach, and 
any other City that I can get a demonstration meeting with! 
 
o   Can anyone make that happen? 
 
o   I can bring a unit to do a demonstration of how we wash a car with only 
one pint and do not create run off!  Just about anywhere! 
 
·         I will write a formal written comment to SWCB Region 9 that 
requires a formal written response 
 
o   Try to demonstrate that we can achieve the same standards across all 
Permits in all Regions  … reasonable, and already in Ventura 
 
o   See the Oxnard example … their SWCB representative attended a City 
council meeting, and made relevant comments to this discussion and 
opportunity 
 
·         I will attend both the SWCB Region 8 and region 9 Board meetings 
 
o   Very polite, specific, compelling and forceful request for the Board to 
direct the Permit writers to introduce new reasonable standards for the 
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Industries of Mobile business that create waste water 
 
  
 
Relevant Case Studies that demonstrate what we are suggesting is reasonable! 
 
  
 
·         City of Vista has removed all Mobile Detailers from their City. 
Will only let back in with a Permit, in process of development.  On Monday, 
will be at the City of Vista .. not in Orange County, where we will discuss 
the best Practices of the City to implement Permit Process 
 
·         City of Oxnard is in the process of doing what City of Vista is 
doing .  Here is a good article that frames the issue and solution 
http://www.venturacountystar.com/news/2009/apr/03/oxnard-will-force-mobile-c 
ar-washers-to-capture/  
 
·         City of Calabasas removed all mobile car washes, passed this 
Ordinance, and developed a reasonable application process where each Company 
came to City Hall to demonstrate a wash process 
http://www.cityofcalabasas.com/environmental/mobile-car-wash.html 
 
  
 
  
 
Thanks again Penny … many hands make light work.  You push and I will pull! 
 
  
 
Jim Fitzpatrick 
 
949.257.8448 
 
  
 
  
 
  
 
  
 
  
 
  
 
  
 
From: Penny Elia [mailto:greenp1@cox.net]  
Sent: Saturday, April 04, 2009 10:17 AM 
To: Mike WQ Phillips 
Cc: michael beanan; Verna Rollinger; David WQ Shissler; prontowash@msn.com; 
Joe CD Trujillo; James Smith; Chad Loflen; bneill@waterboards.ca.gov 
Subject: Mobile car wash/detailers in Laguna Beach 
 
  
 
Good morning, Mike -  
 
  
 
As you are probably aware, the Regional Board conducted an MS4 workshop 
yesterday in Mission Viejo in advance of the hearing on the permit in June. 
There was a gentleman there that attends many of the Regional Board meetings 
and I wanted to introduce you to him - I have also copied him on this email: 
 
  
 
Jim Fitzpatrick 
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949.257.8448 
 
email: prontowash@msn.com 
 
  
 
Here's a link that will tell you a bit about his company and methods of 
operation 
http://www.prontowash.com/pdf/press/2008-03-05_California_Green_So.pdf 
 
  
 
As I explained to David Shissler yesterday, I would love to not bother you 
with my calls all the time regarding car washing and detailing around Laguna 
Beach that I feel are water quality issues.  I'm sure Joe Trujillo would 
really appreciate not hearing from my husband and I all the time as well.   
 
  
 
With that in mind, I was hoping that Mr. Fitzpatrick might be given an 
opportunity to meet with you and that perhaps the City could explore his 
methods and techniques for mobile car washing.  Mr. Fitzpatrick seems to 
share in many of our water quality concerns and I'm hoping he might have a 
positive influence on those around town that do not share these concerns. 
He brought up several excellent points in the workshop yesterday and I know 
he has a lot more to share. 
 
  
 
I remain concerned about the mobile car washing that goes unchecked 
throughout the city.  This is certainly no fault of the water quality 
department since you can't be every where all the time, and you always 
respond to my calls and concerns - I sincerely thank you for this. 
 
  
 
Hoping you might find this new contact helpful in our efforts to protect and 
preserve our natural resources. 
 
  
 
Best - 
 
  
 
Penny Elia 
 
Sierra Club 
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From:  LISA ZAWASKI <lzawaski@DanaPoint.org> 
To: Ben Neill <BNeill@waterboards.ca.gov>, James Smith <JSmith@waterboards.c... 
CC: BRAD FOWLER <bfowler@DanaPoint.org> 
Date:  4/8/2009 8:10 AM 
Subject:  NPDES Copermittee Meeting - April 16 1-4 
 
Hi Jimmy & Ben: 
 
I understand that you have confirmed a meeting for Thursday, April 16 at 1:00 PM at Dana Point Council Chambers with Chris Crompton. The 
room is available until 4. 
 
Can you please let me know approximately how many from your office will be attending so I can set up the room? As we discussed, we will be 
setting up tables in a roundtable like setting. 
 
Please advise if you will need presentation equipment. 
 
Council Chambers is on the 2nd Floor of City Hall Plaza, located at 33282 Golden lantern, Dana Point, CA 92629. 
 
Thank you. 
 
Lisa Zawaski, CPSWQ, CFM 
City of Dana Point Senior Water Quality Engineer 
33282 Golden Lantern 
Dana Point, CA 92629 
949-248-3584, fax: 949-234-2826 
lzawaski@danapoint.org<mailto:lzawaski@danapoint.org> 
Protect Our Earth - Protect Our Ocean 
Water is Precious - Please Conserve! 
Take the 20 Gallon Water Saving Challenge! - see www.danapoint.org/waterconservation<http://www.danapoint.org/waterconservation> for 
water saving ideas. 
P Please consider the environment - Do you really need to print this email? 
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From:  LISA ZAWASKI <lzawaski@DanaPoint.org> 
To: Ben Neill <BNeill@waterboards.ca.gov> 
CC: BRAD FOWLER <bfowler@DanaPoint.org> 
Date:  4/9/2009 6:39 AM 
Subject:  RE: NPDES Copermittee Meeting - April 16 1-4 
Attachments: DOC000.pdf; DOC000.pdf 
 
Ben: 
 
Yes, you have the correct reference regarding urban runoff that I mentioned at the public workshop. It is provided below for your convenience: 
 
40 CFR 122.26 (b)(13) states: 
 
Storm water means storm water runoff, snow melt runoff, and surface runoff and drainage. 
 
In addition, we have attached an Orange County Superior Court Judgment that was obtained in a lawsuit challenging the Standards in the LA 
Basin Plan, as applied to Stormwater.  The definition of stormwater includes urban runoff.  See Paragraph 2(b) of the Judgment and footnote 2.  
This same definition shows up in the Writ of mandate as well. 
 
Please note, that we have only begun preliminary review, as we are awaiting the fact sheet. The references you provide in the fact sheet will help 
us understand your proposed changes, 
 
Lisa 
 
 
________________________________ 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, April 08, 2009 10:59 AM 
To: LISA ZAWASKI; James Smith 
Cc: BRAD FOWLER; Christina Arias; Chad Loflen; Laurie Walsh 
Subject: Re: NPDES Copermittee Meeting - April 16 1-4 
 
Thank-you Lisa, 
 
We will have up to five people attending from our office.  We will not need presentation equipment.  I will be sending out an email later in the 
day with more specifics about the meeting. 
 
I have looked up the reference regarding "urban runoff" that you gave me yesterday on the phone, 40 CFR 122.26 (b)(13).  Was that the 
reference that was mentioned at the workshop or did you have a different section of 40 CFR in mind? 
 
Thank-you for reserving a meeting space. 
 
Sincerely, 
Ben Neill 
 
>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 4/8/2009 8:10 AM >>> 
Hi Jimmy & Ben: 
 
I understand that you have confirmed a meeting for Thursday, April 16 at 1:00 PM at Dana Point Council Chambers with Chris Crompton. The 
room is available until 4. 
 
Can you please let me know approximately how many from your office will be attending so I can set up the room? As we discussed, we will be 
setting up tables in a roundtable like setting. 
 
Please advise if you will need presentation equipment. 
 
Council Chambers is on the 2nd Floor of City Hall Plaza, located at 33282 Golden lantern, Dana Point, CA 92629. 
 
Thank you. 
 
Lisa Zawaski, CPSWQ, CFM 
City of Dana Point Senior Water Quality Engineer 
33282 Golden Lantern 
Dana Point, CA 92629 
949-248-3584, fax: 949-234-2826 
lzawaski@danapoint.org<mailto:lzawaski@danapoint.org> 
Protect Our Earth - Protect Our Ocean 
Water is Precious - Please Conserve! 
Take the 20 Gallon Water Saving Challenge! - see www.danapoint.org/waterconservation<http://www.danapoint.org/waterconservation> for 
water saving ideas. 
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P Please consider the environment - Do you really need to print this email? 
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From:  Ben Neill 
To: Orange County MS4 Copermittees 
CC: Chad Loflen;  James Smith 
Date:  4/10/2009 9:50 AM 
Subject:  April 16 MS4 permit meeting 
 
Dear Copermittee, 
  
We have scheduled a closed meeting for only the Regional Board and Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the 
Dana Point Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana Point, CA.  The purpose of this meeting is 
to increase dialogue and share feedback on the draft MS4 permit.   
  
In preparation for this meeting, please reply to me by April 14 with the number of individuals who will attend from your agency.  
Please also include a prioritized list of issues to discuss.  We will focus issues of top priority to the majority of Copermittees in 
attendance. 
  
Please contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  BRAD FOWLER <bfowler@DanaPoint.org> 
To: "'BNeill@waterboards.ca.gov'" <BNeill@waterboards.ca.gov>, "'moyyahya@ca... 
CC: "'cloflen@waterboards.ca.gov'" <cloflen@waterboards.ca.gov>, "'JSmith@wa... 
Date:  4/10/2009 4:08 PM 
Subject:  Re: April 16 MS4 permit meeting 
 
Ben, the copermittees will be meeting Tuesday to internally discuss our ideas. We will provide a list of discussion items after that. Lisa and I 
expect to attend Thursday as well. 
Brad 
Brad Fowler-------------------------- 
Sent from my BlackBerry Wireless Handheld 
 
 
----- Original Message ----- 
From: Ben Neill <BNeill@waterboards.ca.gov> 
To: Moy Yahya <moyyahya@caaprofessionals.com>; Humza Javed <hjaved@ci.laguna-hills.ca.us>; Bruce Channing 
<jbaber@ci.laguna-hills.ca.us>; manager@ci.laguna-niguel.ca.us <manager@ci.laguna-niguel.ca.us>; Nancy Palmer 
<npalmer@ci.laguna-niguel.ca.us>; Devin Slavin <dslaven@city-lakeforest.com>; city-manager@cityofalisoviejo.com 
<city-manager@cityofalisoviejo.com>; cityadmin@cityofmissionviejo.org <cityadmin@cityofmissionviejo.org>; Joe Ames 
<james@cityofmissionviejo.org>; Carole Langford <clangford@cityofrsm.org>; Derek Wieske <DWieske@cityofrsm.org>; Steven Hayman 
<shayman@cityofrsm.org>; BRAD FOWLER; DOUG CHOTKEVYS; LISA ZAWASKI; Ken Frank <cbright@lagunabeachcity.net>; Will 
Holoman <wholoman@lagunabeachcity.net>; Christopher Macon <cmacon@lagunawoodscity.org>; Leslie Keane 
<lkeane@lagunawoodscity.org>; Bryan Speegle <Bryan.speegle@rdmd.ocgov.com>; chris.crompton@rdmd.ocgov.com 
<chris.crompton@rdmd.ocgov.com>; grant.sharp@rdmd.ocgov.com <grant.sharp@rdmd.ocgov.com>; Kevin Onuma 
<Kevin.onuma@rdmd.ocgov.com>; Mary Anne Skorpanich <maryanne.skorpanich@rdmd.ocgov.com>; Nadeem Majaj 
<Nadeem.majaj@rdmd.ocgov.com>; Richard.Boon@rdmd.ocgov.com <Richard.Boon@rdmd.ocgov.com>; Tom Bonigut 
<BonigutT@san-clemente.org>; CityManager@san-clemente.org <CityManager@san-clemente.org>; Dave Adams 
<csalcedo@sanjuancapistrano.org>; Ziad Mazboudi <ZMazboudi@sanjuancapistrano.org> 
Cc: Chad Loflen <cloflen@waterboards.ca.gov>; James Smith <JSmith@waterboards.ca.gov> 
Sent: Fri Apr 10 09:49:54 2009 
Subject: April 16 MS4 permit meeting 
 
Dear Copermittee, 
 
We have scheduled a closed meeting for only the Regional Board and Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana Point, CA.  The purpose of this meeting is to increase dialogue 
and share feedback on the draft MS4 permit. 
 
In preparation for this meeting, please reply to me by April 14 with the number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues of top priority to the majority of Copermittees in attendance. 
 
Please contact me if you have any questions. 
 
Sincerely, 
 
Ben Neill 
(858) 467-2983 
 
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  "Chris Macon" <cmacon@lagunawoodscity.org> 
To: <BNeill@waterboards.ca.gov> 
Date:  4/10/2009 4:14 PM 
Subject:  RE: April 16 MS4 permit meeting 
 
Hi Ben, 
  
I'll be attending this meeting for the City of Laguna Woods. 
  
Have a good weekend, 
  
Chris 
  
_________________________________ 
Christopher Macon 
Special Projects Manager 
City of Laguna Woods 
Phone: (949) 639-0555 
Fax: (949) 639-0591 
E-mail: cmacon@lagunawoodscity.org 
  
 
  
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Friday, April 10, 2009 9:50 AM 
To: Moy Yahya; Humza Javed; Bruce Channing; 
manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; 
city-manager@cityofalisoviejo.com; cityadmin@cityofmissionviejo.org; Joe 
Ames; Carole Langford; Derek Wieske; Steven Hayman; Brad Fowler; Douglas 
Chotkevys; Lisa Zawaski; Ken Frank; Will Holoman; Christopher Macon; 
Leslie Keane; Bryan Speegle; chris.crompton@rdmd.ocgov.com; 
grant.sharp@rdmd.ocgov.com; Kevin Onuma; Mary Anne Skorpanich; Nadeem 
Majaj; Richard.Boon@rdmd.ocgov.com; Tom Bonigut; 
CityManager@san-clemente.org; Dave Adams; Ziad Mazboudi 
Cc: Chad Loflen; James Smith 
Subject: April 16 MS4 permit meeting 
 
 
Dear Copermittee, 
  
We have scheduled a closed meeting for only the Regional Board and 
Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, 
Dana Point, CA.  The purpose of this meeting is to increase dialogue and 
share feedback on the draft MS4 permit.   
  
In preparation for this meeting, please reply to me by April 14 with the 
number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues 
of top priority to the majority of Copermittees in attendance. 
  
Please contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  James Smith 
To: Fitzpatrick, Jim 
CC: Loflen, Chad;  Neill, Ben 
Date:  4/10/2009 8:34 AM 
Subject:  RE: Mobile car wash/detailers in Laguna Beach 
 
Good Morning Jim, 
  
Thank you for your attendance at our workshop and for the information you have 
provided.  To strengthen your case, please consider that we will look for 
information/data that demonstrates the impact of mobile car washers on water quality.  
Any information from third parties, esp. if it is quantitative, provides a more compelling 
reason to make changes to the permit. 
  
R, 
-Jimmy 
 
>>> "Jim Fitzpatrick" <prontowash@msn.com> 4/8/2009 1:17 PM >>> 
 
Penny … how can we bring about action to achieve the desired result of reasonably 
eliminating unnecessary run off from mobile car washes?  
  
Thank you for your energy and kind words.  I think I met Mike Phillips, Environmental Specialist 
for City of Laguna Beach a couple years ago when I attended the Orange County CoPermitte 
NPDES monthly meeting and gave a demonstration.  Met Victor Hillstead (Parks & Bldg Mgr) at 
a Green event in Costa Mesa.  Have not done any Charity Car Washes in Laguna Beach, but 
have in 11 other Orange County Cities, many at City Hall or on City property! 
  
Here is my assessment after working on this issue for the last 4 years.  Here are my 
observations: 
·         Like you, I have been petitioning the County of Orange, the individual Cities in Orange 
County , the MS4 Permit writers and the SWCB Board … after 4 years, nothing has materially 
changed in Orange County. Is changing in LA & San Diego. 
·         The only way to achieve the desired outcome of controlling Non Point Source Pollution 
from this industry is, in my opinion: 
o   Get either Region #8 or Region # 9 SWCB Boards to force the Permit Writers to introduce 
standards that necessarily trigger specific BMP’s to achieve the desired outcome of Zero 
Discharge 
o   Work on a City by City basis at the City Council level to create political will.  I think only a 
Council directed program will create the necessary Ordinance introduction 
§  In the examples below, it was the City Attorney who provided some inertia for the introduction 
of  the Ordinance, fearing  that the city risked fines of up to $10,000 a day if it did not 
properly regulate such non-point sources of pollution 
  
My next steps: 
·         I would very much like to meet with the City of Laguna Beach, and any other City that I 
can get a demonstration meeting with! 
o   Can anyone make that happen? 
o   I can bring a unit to do a demonstration of how we wash a car with only one pint and do not 
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create run off!  Just about anywhere! 
·         I will write a formal written comment to SWCB Region 9 that requires a formal written 
response 
o   Try to demonstrate that we can achieve the same standards across all Permits in all Regions  
… reasonable, and already in Ventura 
o   See the Oxnard example … their SWCB representative attended a City council meeting, and 
made relevant comments to this discussion and opportunity 
·         I will attend both the SWCB Region 8 and region 9 Board meetings 
o   Very polite, specific, compelling and forceful request for the Board to direct the Permit writers 
to introduce new reasonable standards for the Industries of Mobile business that create waste 
water 
  
Relevant Case Studies that demonstrate what we are suggesting is reasonable! 
  
·         City of Vista has removed all Mobile Detailers from their City.  Will only let back in with a 
Permit, in process of development.  On Monday, will be at the City of Vista .. not in Orange 
County, where we will discuss the best Practices of the City to implement Permit Process 
·         City of Oxnard is in the process of doing what City of Vista is doing .  Here is a good 
article that frames the issue and 
solution  http://www.venturacountystar.com/news/2009/apr/03/oxnard-will-force-mobile-c
ar-washers-to-capture/  
·         City of Calabasas removed all mobile car washes, passed this Ordinance, and 
developed a reasonable application process where each Company came to City Hall to 
demonstrate a wash 
process  http://www.cityofcalabasas.com/environmental/mobile-car-wash.html  
  
 
  
Thanks again Penny … many hands make light work.  You push and I will pull! 
  
Jim Fitzpatrick 
949.257.8448 
  
  
  
  
  
 
  
  
From:Penny Elia [mailto:greenp1@cox.net]  
Sent: Saturday, April 04, 2009 10:17 AM 
To: Mike WQ Phillips 
Cc: michael beanan; Verna Rollinger; David WQ Shissler; prontowash@msn.com; Joe CD Trujillo; James 
Smith; Chad Loflen; bneill@waterboards.ca.gov  
Subject: Mobile car wash/detailers in Laguna Beach 
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Good morning, Mike -  
 
  
 
As you are probably aware, the Regional Board conducted an MS4 workshop yesterday in Mission Viejo in advance 
of the hearing on the permit in June.  There was a gentleman there that attends many of the Regional Board 
meetings and I wanted to introduce you to him - I have also copied him on this email: 
 
  
 
Jim Fitzpatrick 
 
949.257.8448 
 
email: prontowash@msn.com 
 
  
 
Here's a link that will tell you a bit about his company and methods of 
operation http://www.prontowash.com/pdf/press/2008-03-05_California_Green_Sopdf 
( http://www.prontowash.com/pdf/press/2008-03-05_California_Green_So.pdf ) 
 
  
 
As I explained to David Shissler yesterday, I would love to not bother you with my calls all the time regarding car 
washing and detailing around Laguna Beach that I feel are water quality issues.  I'm sure Joe Trujillo would really 
appreciate not hearing from my husband and I all the time as well.   
 
  
 
With that in mind, I was hoping that Mr. Fitzpatrick might be given an opportunity to meet with you and that perhaps 
the City could explore his methods and techniques for mobile car washing.  Mr. Fitzpatrick seems to share in many 
of our water quality concerns and I'm hoping he might have a positive influence on those around town that do not 
share these concerns.  He brought up several excellent points in the workshop yesterday and I know he has a lot 
more to share. 
 
  
 
I remain concerned about the mobile car washing that goes unchecked throughout the city.  This is certainly no fault 
of the water quality department since you can't be every where all the time, and you always respond to my calls and 
concerns - I sincerely thank you for this. 
 
  
 
Hoping you might find this new contact helpful in our efforts to protect and preserve our natural resources. 
 
  
 
Best - 
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Penny Elia 
 
Sierra Club 
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From:  "Joe Ames" <JAmes@cityofmissionviejo.org> 
To: "Ben Neill" <BNeill@waterboards.ca.gov> 
CC: "Rich Schlesinger" <rschlesinger@cityofmissionviejo.org>, "CityAdmin" <c... 
Date:  4/10/2009 9:55 AM 
Subject:  RE: April 16 MS4 permit meeting 
 
Dear Ben, 
 
  
 
Rich Schlesinger and I will attend from Mission Viejo. 
 
  
 
Thanks, 
 
Joe Ames 
 
City of Mission Viejo 
 
949/470-8419 
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Friday, April 10, 2009 9:50 AM 
To: Moy Yahya; Humza Javed; Bruce Channing; 
manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; 
city-manager@cityofalisoviejo.com; CityAdmin; Joe Ames; Carole Langford; 
Derek Wieske; Steven Hayman; Brad Fowler; Douglas Chotkevys; Lisa 
Zawaski; Ken Frank; Will Holoman; Christopher Macon; Leslie Keane; Bryan 
Speegle; chris.crompton@rdmd.ocgov.com; grant.sharp@rdmd.ocgov.com; 
Kevin Onuma; Mary Anne Skorpanich; Nadeem Majaj; 
Richard.Boon@rdmd.ocgov.com; Tom Bonigut; CityManager@san-clemente.org; 
Dave Adams; Ziad Mazboudi 
Cc: Chad Loflen; James Smith 
Subject: April 16 MS4 permit meeting 
 
  
 
Dear Copermittee, 
 
  
 
We have scheduled a closed meeting for only the Regional Board and 
Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, 
Dana Point, CA.  The purpose of this meeting is to increase dialogue and 
share feedback on the draft MS4 permit.   
 
  
 
In preparation for this meeting, please reply to me by April 14 with the 
number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues 
of top priority to the majority of Copermittees in attendance. 
 
  
 
Please contact me if you have any questions. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
 
(858) 467-2983 
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Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
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From:  "Ken Rosenfield" <krosenfield@ci.laguna-hills.ca.us> 
To: <BNeill@waterboards.ca.gov> 
CC: <bfowler@danapoint.org>, "Humza Javed" <hjaved@ci.laguna-hills.ca.us> 
Date:  4/10/2009 10:21 AM 
Subject:  RE: April 16 MS4 permit meeting 
 
Ben, 
 
Humza Javed of my staff will be there and I will join the meeting late due to another commitment. Thank you, 
 
Sincerely, 
 
Kenneth H. Rosenfield, P.E. 
Director of Public Services 
City of Laguna Hills 
24035 El Toro Road 
Laguna Hills, CA  92653 
 
Direct Line (949) 707-2655 
Fax (949) 707-2633 
 
_ 
 
_______________________________________ 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Friday, April 10, 2009 9:50 AM 
To: Moy Yahya; Humza Javed; Judy Baber; manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; city-manager@cityofalisoviejo.com; 
cityadmin@cityofmissionviejo.org; Joe Ames; Carole Langford; Derek Wieske; Steven Hayman; Brad Fowler; Douglas Chotkevys; Lisa 
Zawaski; Ken Frank; Will Holoman; Christopher Macon; Leslie Keane; Bryan Speegle; chris.crompton@rdmd.ocgov.com; 
grant.sharp@rdmd.ocgov.com; Kevin Onuma; Mary Anne Skorpanich; Nadeem Majaj; Richard.Boon@rdmd.ocgov.com; Tom Bonigut; 
CityManager@san-clemente.org; Dave Adams; Ziad Mazboudi 
Cc: Chad Loflen; James Smith 
Subject: April 16 MS4 permit meeting 
 
Dear Copermittee, 
  
We have scheduled a closed meeting for only the Regional Board and Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana Point, CA.  The purpose of this meeting is to increase dialogue 
and share feedback on the draft MS4 permit.   
  
In preparation for this meeting, please reply to me by April 14 with the number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues of top priority to the majority of Copermittees in attendance. 
  
Please contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  lisa marks <lisamarks99@earthlink.net> 
To: Erinn Wilson <ewilson@dfg.ca.gov> 
CC: Ben Neill <BNeill@waterboards.ca.gov>, Chad Loflen <cloflen@waterboards.... 
Date:  4/10/2009 4:21 PM 
Subject:  Orange County Municipal Storm Water Permit 
 
Hi Erinn.  Below are the links to the RWQCB draft permit for south Orange County.  Speaking with Chad Loflen, the environmental scientist 
from regional water, retrofits to the urbanized watershed are recommended.  They are expecting some resistance to those and perhaps other 
provisions and the board could use support to adhere to the recommendations.  Also, there is room for suggestions.  As far as I can tell, this is 
right up DFG's alley.  These storm water permits and conditions have very big impacts on waterways.  DFG's support, criticisms or comments 
would be much appreciated by all.  Written comments are due April 24th if you desire a written response.  The window of time is bigger if a 
written response is not needed.   
 
Thanks Erinn.  Let me know what you think. 
 
Lisa    
 
 
-----Original Message----- 
>From: Chad Loflen <cloflen@waterboards.ca.gov> 
>Sent: Mar 23, 2009 1:58 PM 
>To: lisamarks99@earthlink.net 
>Cc: Ben Neill <BNeill@waterboards.ca.gov> 
>Subject: Fwd: RB9 - Orange County Municipal Permit Workshop Notice April 3, 2009 
> 
>Lisa, 
> 
>Per our discussion on the phone, here are links to the information you are looking for: 
> 
>The San Diego Regional Board's (Region 9) website: 
>http://www.waterboards.ca.gov/sandiego/  
> 
>The Orange County MS4 Permit page (under Revised Tentative Order R9-2009-0002): 
>http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml  
> 
>Also, an e-mail subscription list for the San Diego Regional Board: 
>http://www.waterboards.ca.gov/resources/email_subscriptions/reg9_subscribe.shtml  
> 
>And State Water Rights: 
>http://www.waterrights.ca.gov/  
> 
> 
>I have forwarded a message sent out to e-mail subscribers on the Orange County MS4 subscription list regarding a notice for the first public 
workshop for the Orange County MS4 permit.  The workshop is scheduled for April 3rd and the pdf flyer is attached.  The below e-mail also 
has the contact information for Ben Neill, who is the lead contact.  Please let myself or Ben know if you have any questions. 
> 
>Regards, 
>Chad 
>    
> 
>Chad L. Loflen 
>Environmental Scientist 
>Northern Watershed Unit 
>California Water Quality Control Board - San Diego Region 
>9174 Sky Park Court, Suite 100 
>San Diego, CA 92123 
>(858) 467-2727 
>cloflen@waterboards.ca.gov 
>http://www.waterboards.ca.gov/sandiego/ 
> 
> 
>>>> <lyris@swrcb18.waterboards.ca.gov> 3/20/2009 10:49 AM >>> 
> 
>Dear Interested Parties, 
>  
>Please see the attached public workshop notice for the Orange County Municipal Storm Water Permit to be held at the City of Mission Viejo 
City Hall on Friday, April 3rd, 2009.  Please contact me for additional information. 
>  
>  
>  
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>  
>Ben Neill 
>Water Resource Control Engineer 
>Northern Watershed Protection Unit 
>San Diego Regional Water Quality Control Board 
>9174 Sky Park Ct., Suite 100 
>San Diego, CA 92123 
>Tel: (858) 467-2983 
>Fax: (858) 571-6972 
> 
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From:  Moy Yahya <moyyahya@caaprofessionals.com> 
To: Ben Neill <BNeill@waterboards.ca.gov> 
Date:  4/10/2009 11:43 AM 
Subject:  Re: April 16 MS4 permit meeting 
 
Hi Ben, 
I'll be attending this meeting on behalf of Aliso Viejo and Rancho Santa 
Margarita. Derek Wieske, Director of PW for Rancho Santa Margarita will be 
attending too. 
 
I would like to add the MALs and Natural Loading for some pollutants to the 
discussion items. 
 
Also, please let me know if you would like to tour the Wood Canyon Wetland 
Project in Aliso Viejo. If so, I'll be happy to take you, and your team to 
the site before next week's meeting. 
 
Thanks. See you next week. 
Moy Yahya 
949.273.0272 
 
 
On Fri, Apr 10, 2009 at 9:49 AM, Ben Neill <BNeill@waterboards.ca.gov>wrote: 
 
>  Dear Copermittee, 
> 
> We have scheduled a closed meeting for only the Regional Board and 
> Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
> Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana 
> Point, CA.  The purpose of this meeting is to increase dialogue and share 
> feedback on the draft MS4 permit. 
> 
> In preparation for this meeting, please reply to me by April 14 with the 
> number of individuals who will attend from your agency.  Please also include 
> a prioritized list of issues to discuss.  We will focus issues of top 
> priority to the majority of Copermittees in attendance. 
> 
> Please contact me if you have any questions. 
> 
> Sincerely, 
> 
> Ben Neill 
> (858) 467-2983 
> 
> 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
> 
> 
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From:  Roger Butow <rogerbutow@mac.com> 
To: John Robertus <jrobertus@waterboards.ca.gov>, <jcofrancesco@waterboards.... 
CC: Jane Egly <jhegly@aol.com>, Kelly Boyd <kellyboyd2006@gmail.com>, <tisem... 
Date:  4/10/2009 6:26 PM 
Subject:  Laguna Beach City Manager Comments on new NPDES Stormwater Permit(Scroll Down) 
 
Colonel  John Robertus (USMC Retired) , Executive Officer, San Diego   
Regional Water Quality Control Board 
 
CC: SDRWQCB Staff 
         Laguna Beach City Council & Staff 
         Media 
 
John: 
           Is there any wonder why we hold our own City Manager in   
contempt for his arrogance and inflammatory rhetoric? 
           He certainly holds you, your Board and staff in sarcastic   
low-esteem. 
           As if YOU'RE to blame, not the effluent-discharging   
polluters our City is supposed to be squelching, the ones they   
shelter and coddle. 
           Shoot the messengers (you), the meanies trying to reverse   
decades of ecological abuse through regulatory processes established   
and agreed to decades ago. 
 
           It's apparent that like the insane Colonel Kilgore (Robert   
Duvall) in "Apocalypse Now", KF wants Laguna Beach residents to   
believe that you have created an onerous new Stormwater Permit. Hey,   
if he says it's safe to surf in the urban runoff "caca" it's safe to   
surf. Only he in his infinite wisdom knows what's proper, like   
waiting around for pigs to fly. 
 
           This is no surprise, why the histrionics? 
           Those in the know, like CWN!C, Mr. Frank and our own City   
staff know that the intent of the NPDES process was, when created   
decades ago, and still is, a gradual ratcheting down of prescriptions   
to reverse the impairment of our streams, and in the case of Laguna,   
the receiving waters of our beloved Pacific Ocean. 
           Every 5 years or so NPDES Permittees are supposed to   
progress this gradually integrated system of source tracking and   
prevention. That's the way it works, implementing Best Management   
Practices plus integrating Best Available Technologies (or emerging   
ones) . 
 
           Instead, every time a new Permit is discussed, with the   
expected standard gradual increases embedded, it is called (Choose   
one or both): (a) Draconian, (b) Onerous. 
           Every time, there are the usual suspects, the chronic   
violators (Permittees), the Building Industry of America, the water/  
sanitation districts and the County of Orange mingling OUR funds and   
litigating you, fighting to basically do nothing 'cause it's (wah   
wah) too difficult. 
           Imagine them as Marines serving under you, a bunch of    
traitorous whiners, not winners. 
 
           After checking my calendar, I guess "Onerous" must be back   
in style regarding the finger-pointing, pass-the-buck scapegoat blame   
game. 
           Time to scream Holy Hell, act surprised. 
           Which part of the federal Clean Water Act or the   
California Porter-Cologne Act do you supposed he doesn't get? 
           When will our LBCC show this man and his ilk the door? 
 
          From CWN!C, congratulations to you, your staff and Board on   
a job well done. We will support your fine work whenever a new Permit   
is being ratified. 
          Deterrence Drives Compliance, these people will NEVER   
comply voluntarily, and Mr. Frank's dismal, peevish assessment means   
you guys are actually doing your job! 
          Now if we could just get him on his fat salary to do the same. 
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                                                 MEMORANDUM 
 
DATE:           April 10, 2009 
 
TO:                 City Council 
 
FROM:           Kenneth Frank, City Manager 
 
SUBJECT:    FRIDAY UPDATES 
 
 
New Storm Water Permit – The San Diego Regional Board is working on a   
new storm drain permit.  Hearings were recently held in Mission Viejo   
and our staff participated, pointing out numerous problems with the   
proposed permits.  The proposal as it is now will be much more   
onerous than the present permits and would prevent any nuisance water   
– whether from washing cars, minor irrigation or whatever – from   
reaching the storm drain.  Of course, the City will be forced to   
enforce it and all the residents will be mad at us rather than the   
Water Board. 
 
 
"Friends of the Aliso Creek Steelhead" www.alisocreeksteelhead.org 
 
Roger von Bütow  Founder & Executive Director 
Home Office: 949.715.1912 (Voicemail AFTER 6 rings) 
rogerbutow@mac.com 
 
A "Keep California Beautiful" Proud Communities Affiliate:   
www.keepcaliforniabeautiful.org 
 
Clean Water Now! Coalition (Est. 1998) 
P.O. Box 4711  Laguna Beach  CA  92652 
Beach Cleanup Info & Voicemail Messages: 949.280.2225 
www.cleanwaternow.com 
 
"The Clean Water Now! Coalition is dedicated to the protection,   
restoration and preservation of aquatic and riparian ecologies   
worldwide." 
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From:  "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 
To: "'Ben Neill'" <BNeill@waterboards.ca.gov> 
Date:  4/13/2009 8:45 AM 
Subject:  RE: April 16 MS4 permit meeting 
 
Ben, 
Laguna Niguel plans to have 3 people at this meeting. 
 
Thank you, 
Nancy Palmer 
949-362-4384 
  -----Original Message----- 
  From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
  Sent: Friday, April 10, 2009 9:50 AM 
  To: Moy Yahya; Humza Javed; Bruce Channing; 
manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; 
city-manager@cityofalisoviejo.com; cityadmin@cityofmissionviejo.org; Joe 
Ames; Carole Langford; Derek Wieske; Steven Hayman; Brad Fowler; Douglas 
Chotkevys; Lisa Zawaski; Ken Frank; Will Holoman; Christopher Macon; Leslie 
Keane; Bryan Speegle; chris.crompton@rdmd.ocgov.com; 
grant.sharp@rdmd.ocgov.com; Kevin Onuma; Mary Anne Skorpanich; Nadeem Majaj; 
Richard.Boon@rdmd.ocgov.com; Tom Bonigut; CityManager@san-clemente.org; Dave 
Adams; Ziad Mazboudi 
  Cc: Chad Loflen; James Smith 
  Subject: April 16 MS4 permit meeting 
 
 
  Dear Copermittee, 
 
  We have scheduled a closed meeting for only the Regional Board and 
Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana 
Point, CA.  The purpose of this meeting is to increase dialogue and share 
feedback on the draft MS4 permit. 
 
  In preparation for this meeting, please reply to me by April 14 with the 
number of individuals who will attend from your agency.  Please also include 
a prioritized list of issues to discuss.  We will focus issues of top 
priority to the majority of Copermittees in attendance. 
 
  Please contact me if you have any questions. 
 
  Sincerely, 
 
  Ben Neill 
  (858) 467-2983 
 
 
  Ben Neill 
  Water Resource Control Engineer 
  Northern Watershed Protection Unit 
  San Diego Regional Water Quality Control Board 
  9174 Sky Park Ct., Suite 100 
  San Diego, CA 92123 
  Tel: (858) 467-2983 
  Fax: (858) 571-6972 
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From:  "Ziad Mazboudi" <ZMazboudi@sanjuancapistrano.org> 
To: "BRAD FOWLER" <bfowler@DanaPoint.org>, <BNeill@waterboards.ca.gov>, <moy... 
CC: <cloflen@waterboards.ca.gov>, <JSmith@waterboards.ca.gov> 
Date:  4/13/2009 1:59 PM 
Subject:  RE: April 16 MS4 permit meeting 
 
Ben 
Nasser Abbaszadeh, PW Director and I will be attending from San Juan 
Capistrano. 
Ziad 
 
-----Original Message----- 
From: BRAD FOWLER [mailto:bfowler@DanaPoint.org]  
Sent: Friday, April 10, 2009 4:08 PM 
To: 'BNeill@waterboards.ca.gov'; 'moyyahya@caaprofessionals.com'; 
'hjaved@ci.laguna-hills.ca.us'; 'jbaber@ci.laguna-hills.ca.us'; 
'manager@ci.laguna-niguel.ca.us'; 'npalmer@ci.laguna-niguel.ca.us'; 
'dslaven@city-lakeforest.com'; 'city-manager@cityofalisoviejo.com'; 
'cityadmin@cityofmissionviejo.org'; 'james@cityofmissionviejo.org'; 
'clangford@cityofrsm.org'; 'DWieske@cityofrsm.org'; 
'shayman@cityofrsm.org'; DOUG CHOTKEVYS; LISA ZAWASKI; 
'cbright@lagunabeachcity.net'; 'wholoman@lagunabeachcity.net'; 
'cmacon@lagunawoodscity.org'; 'lkeane@lagunawoodscity.org'; 
'bryan.Speegle@rdmd.ocgov.com'; 'Chris.Crompton@rdmd.ocgov.com'; 
'grant.sharp@rdmd.ocgov.com'; 'Kevin.onuma@rdmd.ocgov.com'; 
'maryanne.skorpanich@rdmd.ocgov.com'; 'nadeem.majaj@rdmd.ocgov.com'; 
'Richard.Boon@rdmd.ocgov.com'; 'BonigutT@san-clemente.org'; 
'CityManager@san-clemente.org'; Catherine Salcedo; Ziad Mazboudi 
Cc: 'cloflen@waterboards.ca.gov'; 'JSmith@waterboards.ca.gov' 
Subject: Re: April 16 MS4 permit meeting 
 
Ben, the copermittees will be meeting Tuesday to internally discuss our 
ideas. We will provide a list of discussion items after that. Lisa and I 
expect to attend Thursday as well. 
Brad 
Brad Fowler-------------------------- 
Sent from my BlackBerry Wireless Handheld 
 
 
----- Original Message ----- 
From: Ben Neill <BNeill@waterboards.ca.gov> 
To: Moy Yahya <moyyahya@caaprofessionals.com>; Humza Javed 
<hjaved@ci.laguna-hills.ca.us>; Bruce Channing 
<jbaber@ci.laguna-hills.ca.us>; manager@ci.laguna-niguel.ca.us 
<manager@ci.laguna-niguel.ca.us>; Nancy Palmer 
<npalmer@ci.laguna-niguel.ca.us>; Devin Slavin 
<dslaven@city-lakeforest.com>; city-manager@cityofalisoviejo.com 
<city-manager@cityofalisoviejo.com>; cityadmin@cityofmissionviejo.org 
<cityadmin@cityofmissionviejo.org>; Joe Ames 
<james@cityofmissionviejo.org>; Carole Langford 
<clangford@cityofrsm.org>; Derek Wieske <DWieske@cityofrsm.org>; Steven 
Hayman <shayman@cityofrsm.org>; BRAD FOWLER; DOUG CHOTKEVYS; LISA 
ZAWASKI; Ken Frank <cbright@lagunabeachcity.net>; Will Holoman 
<wholoman@lagunabeachcity.net>; Christopher Macon 
<cmacon@lagunawoodscity.org>; Leslie Keane <lkeane@lagunawoodscity.org>; 
Bryan Speegle <Bryan.speegle@rdmd.ocgov.com>; 
chris.crompton@rdmd.ocgov.com <chris.crompton@rdmd.ocgov.com>; 
grant.sharp@rdmd.ocgov.com <grant.sharp@rdmd.ocgov.com>; Kevin Onuma 
<Kevin.onuma@rdmd.ocgov.com>; Mary Anne Skorpanich 
<maryanne.skorpanich@rdmd.ocgov.com>; Nadeem Majaj 
<Nadeem.majaj@rdmd.ocgov.com>; Richard.Boon@rdmd.ocgov.com 
<Richard.Boon@rdmd.ocgov.com>; Tom Bonigut <BonigutT@san-clemente.org>; 
CityManager@san-clemente.org <CityManager@san-clemente.org>; Dave Adams 
<csalcedo@sanjuancapistrano.org>; Ziad Mazboudi 
<ZMazboudi@sanjuancapistrano.org> 
Cc: Chad Loflen <cloflen@waterboards.ca.gov>; James Smith 
<JSmith@waterboards.ca.gov> 
Sent: Fri Apr 10 09:49:54 2009 
Subject: April 16 MS4 permit meeting 
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Dear Copermittee, 
 
We have scheduled a closed meeting for only the Regional Board and 
Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, 
Dana Point, CA.  The purpose of this meeting is to increase dialogue and 
share feedback on the draft MS4 permit. 
 
In preparation for this meeting, please reply to me by April 14 with the 
number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues 
of top priority to the majority of Copermittees in attendance. 
 
Please contact me if you have any questions. 
 
Sincerely, 
 
Ben Neill 
(858) 467-2983 
 
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 
To: "James Smith" <JSmith@waterboards.ca.gov> 
CC: <bfowler@danapoint.org>, "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us>... 
Date:  4/14/2009 7:16 PM 
Subject:  April 16 MS4 permit meeting - draft agenda 
Attachments: 09-4-16 MS4 Permit Meeting - Draft Agenda.doc 
 
The South County Permittees met today and discussed agenda issues for 
this Thursday's meeting. Attached is a draft agenda based on our 
discussions.  
  
Please review and provide any suggestions that you may have for 
enhancing the dialogue. 
  
Chris 
  
 
_________________________________________________________ 
 
My new address is 2301 N. Glassell Street, Orange, CA 92865. Please 
update your records. 
 
714-955-0630 
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From:  LISA ZAWASKI <lzawaski@DanaPoint.org> 
To: BRAD FOWLER <bfowler@DanaPoint.org>, Ben Neill <BNeill@waterboards.ca.go... 
Date:  4/14/2009 12:42 PM 
Subject:  RE: April 16 MS4 permit meeting 
 
Ben: 
 
We met with the copermittees today to develop a list of prioritized issues to discuss at our meeting on Thursday. The County will be forwarding 
the draft list/agenda to the group. 
 
Lisa 
 
-----Original Message----- 
From: BRAD FOWLER 
Sent: Friday, April 10, 2009 4:08 PM 
To: 'BNeill@waterboards.ca.gov'; 'moyyahya@caaprofessionals.com'; 'hjaved@ci.laguna-hills.ca.us'; 'jbaber@ci.laguna-hills.ca.us'; 
'manager@ci.laguna-niguel.ca.us'; 'npalmer@ci.laguna-niguel.ca.us'; 'dslaven@city-lakeforest.com'; 'city-manager@cityofalisoviejo.com'; 
'cityadmin@cityofmissionviejo.org'; 'james@cityofmissionviejo.org'; 'clangford@cityofrsm.org'; 'DWieske@cityofrsm.org'; 
'shayman@cityofrsm.org'; DOUG CHOTKEVYS; LISA ZAWASKI; 'cbright@lagunabeachcity.net'; 'wholoman@lagunabeachcity.net'; 
'cmacon@lagunawoodscity.org'; 'lkeane@lagunawoodscity.org'; 'bryan.Speegle@rdmd.ocgov.com'; 'Chris.Crompton@rdmd.ocgov.com'; 
'grant.sharp@rdmd.ocgov.com'; 'Kevin.onuma@rdmd.ocgov.com'; 'maryanne.skorpanich@rdmd.ocgov.com'; 'nadeem.majaj@rdmd.ocgov.com'; 
'Richard.Boon@rdmd.ocgov.com'; 'BonigutT@san-clemente.org'; 'CityManager@san-clemente.org'; 'csalcedo@sanjuancapistrano.org'; 
'ZMazboudi@sanjuancapistrano.org' 
Cc: 'cloflen@waterboards.ca.gov'; 'JSmith@waterboards.ca.gov' 
Subject: Re: April 16 MS4 permit meeting 
 
Ben, the copermittees will be meeting Tuesday to internally discuss our ideas. We will provide a list of discussion items after that. Lisa and I 
expect to attend Thursday as well. 
Brad 
Brad Fowler-------------------------- 
Sent from my BlackBerry Wireless Handheld 
 
 
----- Original Message ----- 
From: Ben Neill <BNeill@waterboards.ca.gov> 
To: Moy Yahya <moyyahya@caaprofessionals.com>; Humza Javed <hjaved@ci.laguna-hills.ca.us>; Bruce Channing 
<jbaber@ci.laguna-hills.ca.us>; manager@ci.laguna-niguel.ca.us <manager@ci.laguna-niguel.ca.us>; Nancy Palmer 
<npalmer@ci.laguna-niguel.ca.us>; Devin Slavin <dslaven@city-lakeforest.com>; city-manager@cityofalisoviejo.com 
<city-manager@cityofalisoviejo.com>; cityadmin@cityofmissionviejo.org <cityadmin@cityofmissionviejo.org>; Joe Ames 
<james@cityofmissionviejo.org>; Carole Langford <clangford@cityofrsm.org>; Derek Wieske <DWieske@cityofrsm.org>; Steven Hayman 
<shayman@cityofrsm.org>; BRAD FOWLER; DOUG CHOTKEVYS; LISA ZAWASKI; Ken Frank <cbright@lagunabeachcity.net>; Will 
Holoman <wholoman@lagunabeachcity.net>; Christopher Macon <cmacon@lagunawoodscity.org>; Leslie Keane 
<lkeane@lagunawoodscity.org>; Bryan Speegle <Bryan.speegle@rdmd.ocgov.com>; chris.crompton@rdmd.ocgov.com 
<chris.crompton@rdmd.ocgov.com>; grant.sharp@rdmd.ocgov.com <grant.sharp@rdmd.ocgov.com>; Kevin Onuma 
<Kevin.onuma@rdmd.ocgov.com>; Mary Anne Skorpanich <maryanne.skorpanich@rdmd.ocgov.com>; Nadeem Majaj 
<Nadeem.majaj@rdmd.ocgov.com>; Richard.Boon@rdmd.ocgov.com <Richard.Boon@rdmd.ocgov.com>; Tom Bonigut 
<BonigutT@san-clemente.org>; CityManager@san-clemente.org <CityManager@san-clemente.org>; Dave Adams 
<csalcedo@sanjuancapistrano.org>; Ziad Mazboudi <ZMazboudi@sanjuancapistrano.org> 
Cc: Chad Loflen <cloflen@waterboards.ca.gov>; James Smith <JSmith@waterboards.ca.gov> 
Sent: Fri Apr 10 09:49:54 2009 
Subject: April 16 MS4 permit meeting 
 
Dear Copermittee, 
 
We have scheduled a closed meeting for only the Regional Board and Copermittees from 1:00 to 3:00 PM on April 16, 2009 at the Dana Point 
Council Chambers, 2nd floor of City Hall Plaza, 33282 Golden Lantern, Dana Point, CA.  The purpose of this meeting is to increase dialogue 
and share feedback on the draft MS4 permit. 
 
In preparation for this meeting, please reply to me by April 14 with the number of individuals who will attend from your agency.  Please also 
include a prioritized list of issues to discuss.  We will focus issues of top priority to the majority of Copermittees in attendance. 
 
Please contact me if you have any questions. 
 
Sincerely, 
 
Ben Neill 
(858) 467-2983 
 
 
Ben Neill 
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Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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News 

Water Pressures Rising  
By ANDREA ADELSON  

South Coast Water District's board is set to vote next week on water-conserving measures that initially will require 

customers who irrigate to only water their yards in evening hours and turn off their sprinklers during rainstorms.  

Harsher permanent restrictions on water use would be permitted in the future under the new ordinance, such as limiting 

watering to certain days, if tighter water supplies continue to persist. SCWD serves south Laguna and other south county 

cities.  

Conservation efforts may gain unexpected traction from an unlikely source: heightened water-quality standards stemming 

from the federal Clean Water Act. To prevent more ocean pollution, state water regulators have proposed making so-called 

nuisance water, such as car washing and overflowing flowerbeds, subject to citation.  

"There is no reason to believe they're not serious," said David Shissler, Laguna Beach's director of water quality. The ban on 

home car washing is one of several proposed revisions under consideration as the San Diego Regional Water Control Board 

circulates a new storm water runoff permit, which will likely be finalized and adopted by August. All south county cities are 

subject to the permit, a regulatory tool of the federal Environmental Protection Agency.  

"That's one that's going to hit everybody's door step," said Shissler.  

"Of course, the city will be forced to enforce it and all the residents will be mad at us rather than the water board," City 

Manager Ken Frank said in a memo April 10. He was on vacation this week and unavailable for comment.  

City officials have yet to take a position on the proposed permit because some of the standards are based on national 

guidelines rather than specifics that reflect regional variations, Shissler said. "We're always hoping to get better at 

addressing runoff," he said. "We need the technology to catch up to the permit; that's the thing that's missing."  

Embedded under Coast Highway between Fifth Avenue and Crescent Bay are 18 diversion units that siphon off surface water 

into the city's sewer system. "They make an immediate, measurable improvement," he said, swallowing between 8 to 30 

tons of polluted water annually, depending on weather conditions.  

But due to the current drought and a court-ordered water diversion in Northern California, suppliers who pipe fresh water 

into local homes and businesses, SCWD and Laguna Beach County Water District and others in the county, will all adopt 

ordinances effective July 1 that lay out potential mandatory rationing rules should the water shortage worsen.  

Front Page Section B Street Beat Town Crier Obituaries Government Info Laguna Home 
Companion Laguna Home Companion Archive  
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Laguna Beach County Water District, which serves most of the city, will likely adopt similar restrictions by May 28, said 

spokesman Chris Regan. County districts rely almost exclusively on the giant Metropolitan Water District to supply local 

customers.  

"If our customers don't cutback 10 percent, the district could pay a penalty," Regan said, which likely would be passed on to 

consumers in higher charges. "We think we will be fine where we are," said Regan, though the district will keep a close eye 

on use to determine if voluntary conservation is falling short.  

In the meantime, in an effort to lessen its dependence on buying imported water, SCWD is seeking the blessing of state 

water regulators to divert and clean some urban runoff from Aliso Creek for reuse on the nearby golf course.  

After inspecting the diversion site recently, the National Oceanic and Atmospheric Administration's National Marine Fisheries 

Service agreed to withdraw its protest of the project, which was filed in January. In an April 7 letter, NOAA's regional 

administrator outlined the water district's agreement to precautions that would protect habitat of the endangered steelhead 

trout, which survive in other nearby freshwater creeks.  

"Our interests would be satisfied; it wouldn't impact our goal of restoring the population of steelhead so they're taken off the 

endangered species list," said Chris Yates, supervisor of NOAA's southern California office in Long Beach. The conditions 

included fish screens and several levels of water monitoring.  

"It is worth noting that all four conditions were already part of the original project description," said Lisa Marks, a member of 

the city's environmental committee, who supports the project because it would prevent some runoff from reaching the 

ocean.  

Even so, opponents contend the district's application is deficient for several reasons, including a failure to seek necessary 

approvals from county park officials as the planned diversion is within the boundaries of the Aliso Wood Canyon Wilderness 

Park. "We're not going to allow this diversion," said Roger Butow, of the Clean Water Now Coalition.  

Newspaper web site content management software and services 
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Published Thursday, April 23, 2009 5:56 PM PDT 

Top Stories 

Tougher law is proposed 
Requirements in storm water permit may include testing on private property and a crackdown on 
watering. 

By Barbara Diamond 

Runoff from private property onto city streets will be more than a nuisance under the terms of the proposed 
storm water permit — it will be illegal, and it could be a real drain on the city budget. 
 
The proposal by the Regional Water Quality Board-San Diego attempts aims to prevent any runoff from 
reaching storm drains. City Water Quality staff are reviewing the permit and will report to the council on the 
probable effect on Laguna. 

“It’s a very big deal ,and it will affect everybody,” Schissler said. “Enforcement will be an issue. The new 
order will require the city to really clamp down on residents.” 
 
City Manager Ken Frank advised the council in his April 10 Memorandum that so-called nuisance water — 
whether from watering lawns or washing cars — will be prohibited by the proposed permit. 
 
“Of course,” he wrote, “the city will have to enforce it, and all the residents will be mad at us rather than the 
board.” 
 
And the changes in the permit could be costly, also aggravating to the public in these economic times. 
 
“They are asking for more sampling and monitoring, and that equates to expenses,” Schissler said. “It’s not 
just in dry weather, but in wet weather. That could mean testing after every rain. That’s not cheap.” 
 
Schissler hopes to make recommendations to the City Council at the first meeting in May that will clarify 
the proposal. 
 
“It takes a while to understand the subtleties,” Schissler said. “We have questions about changes in the 
wording. There shouldn’t be any guessing.” 
 
The supplemental fact sheet, recently made public, summarizes significant changes in the revised 
Tentative Order R9-2009-0002, as the storm water permit is designated, and provides a basis for the 
changes 
 
Among the revisions: deletion of “urban runoff,” replaced throughout the tentative order with storm water 
(wet weather) and non-storm water (dry weather), deemed necessary to prevent the misunderstanding that 
the permit’s regulation only apply to urbanized areas. 
 
The term “urban runoff” is not defined in the Code of Federal Regulations or Federal Registration in the 
regulation of phase 1 MS4 discharges, according to the fact sheet. 
 
Runoff is defined in the permit as all flows of water in a storm water conveyance system, meaning roads 
with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels or 
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storm drains and natural streams. 
 
And at least one aspect of that is good news for Laguna. 
 
“Everyone is talking about Aliso Creek, but virtually nothing goes into the creek from Laguna Beach. 
Individuals and communities inland will now have to take steps to comply. 
 
“We are hearing discussion of near zero tolerance of discharges into the creek.” 
 
That includes discharge from washing cars and landscape, irrigation and hosing down hardscape, which 
also will be prohibited elsewhere in the city. 
 
Under the terms of the previous permit occasional over watering lawns was overlooked by the city. 
 
“We were trying to educate the public,” Schissler said. “Of course we cited when the violations were 
egregious — soapy water is particularly offensive.” 
 
The new mantra is “Wash and Recover.” 
 
“Everybody hopes for technology to support the permit, and it’s slowly getting there,” Schissler said. 
“Companies are starting to make strides in this area: ways to trap waste water and ways to capture runoff. 
It used to be really archaic.” 
 
Schissler knows that the city is already ahead of the curve on some of the new requirements proposed in 
the permit.. 
 
“In the early 2000s, we had to comply with an Environmental Protection Agency order with a big laundry 
list,” Schissler said. “It actually benefited the city because it got us ahead of the wastewater discharge 
requirements and we have already [been] complying with the new level of WDRs.” 
 
The city will request one change in wording that affects only Laguna. 
 
“We are already working with the state on exemption from the prohibition against discharge of storm water 
off of Heisler Park, an Area of Special Biological Significance,” Schissler said. “This is unique to Laguna 
because we have the only such area in Orange County Region 9 and obviously we can’t stop the rain. 
 
“Our recommendation is that the county permit should read that Laguna be responsible directly to the state 
instead of duplication. We would prefer to deal with just one agency.” 
 
The city and residents have until June 19 to submit written comments about the permit, which will be 
submitted to the board for review before the public hearing scheduled for July 1. Written responses to 
comments submitted before May 15 will be provided before the hearing. 
 
Oral comments will be considered at the hearing. 
 
The board has the option of closing the public comment period at the meeting or within a specified period 
after the meeting. 
 
“People should be informed and make their opinions known about the proposed permit,” Schissler said. 
“Hopefully we can boil it down to terms the public can understand.” 
 
The city hearing will be publicly noticed. For more information, call the city clerk’s office at (949) 497-0705 
or check meeting agendas, posted on the Friday before the council meeting on the city’s website 
www.lagunabeachcity.net. 
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BARBARA DIAMOND can be reached at (949) 380-4321 or coastlinepilot@latimes.com. 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  4/29/2009 2:12 PM 
Subject:  RB9 - Orange County MS4 Permit, May 6 stakeholder meeting 
 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9). 
_________________________________________________________________________ 
 
  _ 
 
 
  
Dear interested parties, 
  
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft Region 9 
Orange County MS4 permit.   
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
When: 9:00 AM to 1:00 PM, May 6, 2009 
  
At this meeting, we will discuss suggested modifications to the draft permit that have come about after discussions with the Orange County 
Copermittees and USEPA.  All are welcome to attend. 
  
Sincerely, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
  
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 
 
 
_________________________________________________________________________ 
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov 
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  4/29/2009 1:38 PM 
Subject:  CONFIRMED: RB9 - Orange County MS4 Permit, May 6 stakeholder meeting 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part0B23B768.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> =20 
> Dear interested parties, 
> =20 
> The staff of the San Diego Regional Water Quality Control Board will be = 
> holding a public stakeholder's meeting regarding the draft Region 9 Orange = 
> County MS4 permit. =20 
> =20 
> Who: Staff of the San Diego Regional Water Quality Control Board 
> What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
> Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
> When: 9:00 AM to 1:00 PM 
> =20 
> At this meeting, we will discuss suggested modifications to the draft = 
> permit that have come about after discussions with the Orange County = 
> Copermittees and USEPA.  All are welcome to attend. 
> =20 
> Sincerely, 
> =20 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> =20 
>  
> --=__Part0B23B768.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5764" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV> 
> <DIV>Dear interested parties,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>The staff of the San Diego Regional Water Quality Control Board will = 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  4/29/2009 2:12 PM 
Subject:  CONFIRMED: RB9 - Orange County MS4 Permit, May 6 stakeholder meeting 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part735BCF68.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
>  
> =20 
> Dear interested parties, 
> =20 
> The staff of the San Diego Regional Water Quality Control Board will be = 
> holding a public stakeholder's meeting regarding the draft Region 9 Orange = 
> County MS4 permit. =20 
> =20 
> Who: Staff of the San Diego Regional Water Quality Control Board 
> What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
> Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
> When: 9:00 AM to 1:00 PM, May 6, 2009 
> =20 
> At this meeting, we will discuss suggested modifications to the draft = 
> permit that have come about after discussions with the Orange County = 
> Copermittees and USEPA.  All are welcome to attend. 
> =20 
> Sincerely, 
> =20 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> =20 
> _________________________________________________________________________= 
> =20 
> You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca= 
> .gov=20 
> To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb1= 
> 8.waterboards.ca.gov  
>  
> --=__Part735BCF68.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5764" name=3DGENERATOR></HEAD> 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  4/29/2009 1:38 PM 
Subject:  RB9 - Orange County MS4 Permit, May 6 stakeholder meeting 
 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9). 
_________________________________________________________________________ 
 
  _ 
 
  
Dear interested parties, 
  
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft Region 9 
Orange County MS4 permit.   
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
When: 9:00 AM to 1:00 PM 
  
At this meeting, we will discuss suggested modifications to the draft permit that have come about after discussions with the Orange County 
Copermittees and USEPA.  All are welcome to attend. 
  
Sincerely, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
  
 
 
_________________________________________________________________________ 
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov 
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  5/5/2009 4:39 PM 
Subject:  CONFIRMED: RB9 - Orange County MS4 Permit, updates and errata 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part5B701CB4.0__= 
> Content-Type: multipart/alternative; boundary="=__Part5B701CB4.1__=" 
>  
> --=__Part5B701CB4.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> =20 
> Dear interested party,=20 
> =20 
> Attached to this email is an updates and errata document showing tentative = 
> updates to the Region 9 Orange County MS4 permit.  These changes are only = 
> proposed and draft.  We anticipate discussion at tomorrow's public = 
> stakeholder meeting.  As a reminder, the meeting is scheduled to begin at = 
> 9:00 AM and will be held at the Ocean Institute, 24200 Dana Point Harbor = 
> Dr., Dana Point, CA. 
> =20 
> Please feel free to contact me if you have any questions.  I hope to see = 
> you at the meeting tomorrow. 
> =20 
> Sincerely, 
> =20 
> Ben Neill 
> (858) 467-2983 
> =20 
>  
> --=__Part5B701CB4.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5764" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Dear interested party, </DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Attached to this email is an updates and errata document showing = 
> tentative updates to the Region 9 Orange County MS4 permit.&nbsp; These = 
> changes are only proposed and draft.&nbsp; We anticipate discussion at = 
> tomorrow's public stakeholder meeting.&nbsp; As a reminder, the meeting is = 
> scheduled to begin at 9:00 AM and will be held at the Ocean Institute, = 
> 24200 Dana Point Harbor Dr., Dana Point, CA.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Please feel free to contact me if you have any questions.&nbsp; I = 
> hope to see you at the meeting tomorrow.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Sincerely,</DIV> 
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From:  Ben Neill 
To: Orange County MS4 Copermittees 
CC: Chad Loflen;  David Barker;  James Smith 
Date:  5/8/2009 12:12 PM 
Subject:  Tuesday May 12, 2009 Copermittee meeting 
 
Dear Copermittees, 
  
We will be holding a meeting with the Copermittees on Tuesday May 12, 2009 at 9 am at the City of Laguna Niguel.  We will 
continue to discuss the specific technical language of the tentative Orange County MS4 permit.   
  
The agenda will be sent out later. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  James Smith 
To: Neill, Ben;  ZAWASKI, LISA 
Date:  5/11/2009 3:33 PM 
Subject:  Re: Looking for resources that demonstrate LID volume capture 
 
Hi Lisa, 
  
I will try to answer in the interim as Ben is my expert on this issue and is out of the office 
until 18 May.  I do not know of an exact formula approach for ensuring that the three 
strategies mentioned are properly sized.  The SD LID Handbook has good info on 
permeable pavement.  http://www.sdcounty.ca.gov/dplu/docs/LID-Handbook.pdf     
Also, Matt Yeager through the SMC is working on a LID Handbook for So. Cal.  It is still 
draft, but also contains some good info.  www.socalsmc.org  Perhaps Ben has 
additional resources he can send your way next week.  
  
R, 
-Jimmy 
 
>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 5/11/2009 10:25 AM >>> 
 
I am working with developers to get them prepared for upcoming LID and have been posed a question a 
number of times: 
  
What methods/calculations can be provided to help us demonstrate that rain gardens, permeable 
pavement and vegetated roofs are meeting the required “design capture volume”. 
  
I have provided resources for the other LID structural site designs, but can’t seem to find any for the LID 
concepts noted above. 
  
Please forward any information that you have the will be able to help developers demonstrate and you 
and I to confirm that the BMPs meet this requirement. Thank you. 
  
  
  
Lisa Zawaski, CPSWQ, CFM 
City of Dana Point Senior Water Quality Engineer 
33282 Golden Lantern 
Dana Point, CA 92629 
949-248-3584, fax: 949-234-2826 
lzawaski@danapoint.org 
Protect Our Earth - Protect Our Ocean 
Water is Precious - Please Conserve! 
Take the 20 Gallon Water Saving Challenge!-see www.danapoint.org/waterconservation for water saving 
ideas. 
PPlease consider the environment - Do you really need to print this email? 
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From:  LISA ZAWASKI <lzawaski@DanaPoint.org> 
To: Ben Neill <BNeill@waterboards.ca.gov>, James Smith <JSmith@waterboards.c... 
Date:  5/11/2009 10:26 AM 
Subject:  Looking for resources that demonstrate LID volume capture 
 
I am working with developers to get them prepared for upcoming LID and have been posed a question a number of times: 
 
What methods/calculations can be provided to help us demonstrate that rain gardens, permeable pavement and vegetated roofs are meeting the 
required "design capture volume". 
 
I have provided resources for the other LID structural site designs, but can't seem to find any for the LID concepts noted above. 
 
Please forward any information that you have the will be able to help developers demonstrate and you and I to confirm that the BMPs meet this 
requirement. Thank you. 
 
 
 
Lisa Zawaski, CPSWQ, CFM 
City of Dana Point Senior Water Quality Engineer 
33282 Golden Lantern 
Dana Point, CA 92629 
949-248-3584, fax: 949-234-2826 
lzawaski@danapoint.org<mailto:lzawaski@danapoint.org> 
Protect Our Earth - Protect Our Ocean 
Water is Precious - Please Conserve! 
Take the 20 Gallon Water Saving Challenge! - see www.danapoint.org/waterconservation<http://www.danapoint.org/waterconservation> for 
water saving ideas. 
P Please consider the environment - Do you really need to print this email? 
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Wednesday, May 13, 2009

� Video: Surfers behind clean water initiative 
 

� More: Most Popular stories, videos and more 
� More: Get breaking news alerts  

  By Eileen Frere

SAN CLEMENTE, Calif. (KABC) -- A 
popular beach in San Clemente has 
become synonymous with pollution 
and high levels of bacteria in recent 
years, especially after heavy rains. But 
now a new cleanup project aims to get 
those waters sparkling again. 

Timmy Turner shows off the synthetic 
material that holds his skull together. 

"One fits right here, fits perfect, the other 
one fits perfect right here," said Turner. 

The 28-year-old professional surfer almost 
died after contracting a staph infection 
after surfing in water polluted after a 
heavy rain. 

Story continues below

Advertisement
 

"An infection grew in my sinuses and went 
up to my skull and ate through," said 
Turner. 

Turner and his wife are grateful to hear 
about a project that will cut down bacteria 
in the water at Poche Beach in San 
Clemente. 

"Water quality is not great, it's been 
consistently posted over years with an 'F' 
grade. There is very high bacteria 

ORANGE COUNTY NEWS 

Surfers behind clean water initiative

Page 1 of 3

5/19/2009http://abclocal.go.com/kabc/story?section=news/local/orange_county&id=6812052&pt=print
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content," said Martyn Hoffmann, Miocean. 

Local governments put money into the $3 
million UV treatment plant, but needed 
extra help to finish. 

The non-profit group called Miocean came 
up with the remaining $250,000. 

The group is made up of business people 
-- many are surfers -- who have raised $1 
million a year for various projects over the 
past several years. 

"Miocean was a result of a friend of ours 
who got a staph infection from surfing at a 
beach not far from here," said Keith Ross, 
Miocean founder. 

The Poche Beach project will trap polluted 
water before it heads to the ocean. 

"It takes urban runoff coming from the land 
and stops it here at this location. We then 
pump it to a filtration system," said Mary 
Anne Skorpanich, OC Watersheds 
Program. 

Ultraviolet light is then used to kill 
bacteria. 

After the ultraviolet treatment, the now 
clean water would travel from the 
treatment plant through pipes back to the 
ocean. 

Officials are still running tests, but expect 
to have the plant working in a couple of 
weeks. 

Those behind it, looking forward to 
cleaner, safer water for the 140,000 
people who enjoy this beach each year. 

Page 2 of 3

5/19/2009http://abclocal.go.com/kabc/story?section=news/local/orange_county&id=6812052&pt=print
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From:  James Smith 
To: Casey, Tim;  Neill, Ben 
CC: Robertus, John 
Date:  5/15/2009 3:12 PM 
Subject:  City of Laguna Niguel Comments re: March 13, 2009 Draft South Orange 
County MS4 Permit 
 
Hi Tim, 
  
Thanks for the comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 5/15/2009 2:59 PM >>> 
Ben: 
 
Attached are the City of Laguna Niguel comments on the March 13, Draft South 
Orange County Municipal Storm Water Permit (Revised Tentative Order 
R9-2009-0002).  The City looks forward to the SDRWCQB Response to Comments. 
 
Please acknowledge receipt of this E-Mail. 
 
Thank you. 
 
Tim Casey, City Manager 
City of Laguna Niguel 
27801 La Paz Road 
Laguna Niguel, CA 92677 
(949) 362-4300 
tcasey@ci.laguna-niguel.ca.us  
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From:  James Smith 
To: Loflen, Chad;  Neill, Ben;  Robertus, John;  ZAWASKI, LISA 
CC: BARTLETT, LISA;  CHOTKEVYS, DOUG;  FOWLER, BRAD;  
Gallagher, Terence;  M... 
Date:  5/15/2009 3:11 PM 
Subject:  Re: Dana Point MS4 Draft Permit Comments, NWU:658018:bneill 
 
Hi Lisa, 
  
Thanks for the comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 5/15/2009 11:24 AM >>> 
 
Please accept the attached comments from the City of Dana Point on Tentative Order No. R9-2009-0002, 
NPDES NO. CAS018740, NWU:658018:bneill. 
  
Comments are provided in a pdf package and include the following: 
  
·         Cover Letter 
·         Attachment A, Legal Comments and Exhibits 1-11 
·         Attachment B, Technical Comments and  Exhibits B1-B3 
  
Please confirm receipt of the comments via email to sender. 
  
Please note that we are able to provide individual pdf files as well as word documents in many cases, if 
that will facilitate the written responses. Please do not hesitate to ask for these, if needed. 
  
Please contact Lisa Zawaski at 949-248-3584 with any questions. 
  
Thank you for your consideration of our comments. 
  
Lisa Zawaski, CPSWQ, CFM 
City of Dana Point Senior Water Quality Engineer 
33282 Golden Lantern 
Dana Point, CA 92629 
949-248-3584, fax: 949-234-2826 
lzawaski@danapoint.org 
Protect Our Earth - Protect Our Ocean 
Water is Precious - Please Conserve! 
Take the 20 Gallon Water Saving Challenge!-see www.danapoint.org/waterconservation for water saving 
ideas. 
PPlease consider the environment - Do you really need to print this email? 
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From:  James Smith 
To: Holoman, Will WQ 
CC: Neill, Ben 
Date:  5/15/2009 3:11 PM 
Subject:  Re: Laguna Beach Comment Letter 
 
Hi Will, 
  
Thanks for the comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Holoman, Will WQ" <wholoman@lagunabeachcity.net> 5/15/2009 11:42 AM >>> 
 
Hi Jimmy, 
  
Attached is Laguna Beach’s comment letter regarding the Tentative Order, a hard copy 
should arrive at your office today.  No surprises here, we are still seeking removal of 
the ASBS language.  I reread the relevant sections and still feel that the language is 
extraneous.  Thank you in advance for your written response. 
  
Will Holoman 
Senior Water Quality Analyst 
505 Forest Avenue 
Laguna Beach, CA 
92651 
tel 949.497.0781 
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From:  James Smith 
To: Slaven, Devin 
CC: Ben Neill 
Date:  5/15/2009 3:08 PM 
Subject:  Re: Comments on Tentative Order No. R9-2009-0002 
 
Hi Devin, 
  
Thanks for the comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Slaven, Devin" <dslaven@ci.lake-forest.ca.us> 5/14/2009 6:33 PM >>> 
 
Mr. Robertus,  
  
Thank you for the opportunity to provide comments on Tentative Order No. R9-2009-0002.  Please find 
an electronic copy of the City of Lake Forest’s comment letter attached for your review.  
  
Thank you,  
Devin Slaven 
  
  
  
  
Devin E. Slaven, REA 
Water Quality Specialist 
City of Lake Forest 
Public Works Department 
Ph: 949.461.3436 
Fax: 949.461.3511 
24-Hour Water Pollution Hotline: (877) 89 SPILL 
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From:  James Smith 
To: Warren, Charlene 
CC: Neill, Ben;  Padres, Claudio;  Uhley, Jason 
Date:  5/15/2009 3:09 PM 
Subject:  Re: Comment Letter - Draft South OC MS4 Permit 
 
Hi Charlene, 
  
Thanks for the comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Warren, Charlene" <CharleneWarren@rcflood.org> 5/15/2009 10:42 AM >>> 
 
Jimmy, 
  
Since Ben is out today, I am forwarding this to you. We wanted to be sure that someone 
at the Regional Board acknowledges receipt of the comment letter. Please confirm. 
  
Thank you, 
  
  
Charlene Warren 
Secretary I, Regulatory Division 
Riverside County Flood Control and 
Water Conservation District 
1995 Market Street 
Riverside, CA  92501 
951.955.4375  CharleneWarren@rcflood.org 
  
   
  
  
  
 
From:Warren, Charlene  
Sent: Friday, May 15, 2009 7:59 AM 
To: 'bneill@waterboards.ca.gov' 
Cc: Uhley, Jason; Padres, Claudio 
Subject: Comment Letter - Draft South OC MS4 Permit 
 
  
Good Morning Ben, 
  
Please find attached the Permittees comment letter on the Draft South OC MS4 Permit.  
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The original letter is being mailed. 
  
Thank you, 
  
Charlene Warren  
Secretary I, Regulatory Division  
Riverside County Flood Control  
& Water Conservation District  
951.955.4375  
CharleneWarren@rcflood.org 
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From:  John Robertus 
To: Humza Javed 
CC: Ben Neill;  Chad Loflen;  James Smith 
Date:  5/15/2009 12:15 PM 
Subject:  RE: Laguna Hills Comments for Tentative Order R9-2009-0002 
 
Humza Javed,  thank you for the comments on the Tentative order from the City of Laguna Hills .  I will forward them to 
my staff for review and include them record for the hearing to be held on this matter.  
 
 John Robertus,  executive officer,  SDRWQCB 
 
"For information about the California Regional Water  Quality Control Board, San Diego Region,  see our Web-site at 
http://www.waterboards.ca.gov/sandiego/." 
 
 
 
>>> "Humza Javed" <hjaved@ci.laguna-hills.ca.us> 5/14/2009 5:43 PM >>> 
John, 
Please see Laguna Hills' comments.  
A hard copy is to follow in the mail. 
Thank you, 
 
 <<4th City Letter.pdf>>  
Humza Javed, P.E. 
Assistant Engineer  
City of Laguna Hills 
24035 El Toro Road 
Laguna Hills, CA 92653 
Phone # (949) 707-2657  
Fax # (949) 707-2633 
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From:  John Robertus 
To: Laura Eisenberg 
CC: Ben Neill;  Chad Loflen;  James Smith 
Date:  5/15/2009 10:58 AM 
Subject:  Re: Rancho Mission Viejo Comments on Revised Tentative OrderR9-2009-002;NPDES CAS0108740 
 
Laura,  thank you for your comments no the Tentative Order.  Staff will review this document and provide it tot the Board 
Members prior to the Hearing on this matter.  JHR  
 
"For information about the California Regional Water  Quality Control Board, San Diego Region,  see our Web-site at 
http://www.waterboards.ca.gov/sandiego/." 
 
 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/14/2009 2:22 PM >>> 
Dear John, please find attached Rancho Mission Viejo's comments on the Revised Tentative Order. An original will follow via 
Fedex. Please feel free to contact me should you have any questions regarding our comments. Thank you. 
 
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
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From:  James Smith 
To: Ames, Joe;  Barker, David;  Loflen, Chad;  Neill, Ben 
CC: Carson, Deborah;  Chagnon, Mark;  Curley, Bill;  Schlesinger, Rich;  
Wil... 
Date:  5/18/2009 7:18 AM 
Subject:  Re: City of Mission Viejo Comments on Tentative Order No. 
R9-2009-0002 
 
Good Morning Joe, 
  
Thank you for your comments.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Joe Ames" <JAmes@cityofmissionviejo.org> 5/15/2009 4:54 PM >>> 
 
Dear Regional Board Staff, 
  
Please find attached the City of Mission Viejo’s comments on the Tentative Order for South Orange 
County.  Please note that the City also fully supports the County’s comments on the Tentative Order. 
  
Sincerely, 
  
Joe Ames, P.E. | Associate Civil Engineer 
 
200 Civic Center | Mission Viejo, CA 92691 
Voice: (949) 470-8419 | Fax: (949) 581-5394 
james@cityofmissionviejo.org 
  
PPlease consider the environment before printing this e-mail. 
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From:  James Smith 
To: Loflen, Chad;  Neill, Ben;  Robertus, John;  Weiland, Jennifer 
CC: Boon, Richard;  Crompton, Chris;  Skorpanich, MaryAnne 
Date:  5/18/2009 7:17 AM 
Subject:  Re: County of Orange - Comment Letter on Tentative Order No. 
R9-2009-0002 
 
Good Morning Jennifer, 
  
The attachments came through fine.  We look forward to reading them in more detail. 
  
R, 
-Jimmy 
 
>>> "Weiland, Jennifer" <Jennifer.Weiland@ocpw.ocgov.com> 5/15/2009 4:48 PM >>> 
 
Good afternoon, 
  
Please find attached the Countyof Orange’s comment letter on Tentative Order No. 
R9-2009-0002. 
  
Thank you for your attention to our comments.  Please contact Richard Boonat (714) 955-0670 
or Chris Crompton at (714) 955-0630 with any questions regarding our comments. 
  
Thank you, 
  
  
Jennifer Weiland 
OC Watersheds Program – Stormwater External 
Countyof Orange– OC Public Works Department 
2301 N. Glassell Street, Orange, CA92865 
(714) 955-0671 tel / (714) 955-0639 fax 
jennifer.weiland@rdmd.ocgov.com 
www.ocwatersheds.com 
  
24 Hr. Toll Free Water Pollution Hotline: 1-877-89SPILL 
  

0006702



From:  James Smith 
To: Ben Neill 
Date:  5/18/2009 9:39 AM 
Subject:  Fwd: RE: Extension to Comments on New Development Section of OC
 MS4Permit 
 
Ben, 
I imagine these concerns are stated more explicitly in their formal comments, but I 
thought you should see this synopsis as well. 
-js 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/11/2009 5:26 PM >>> 
 
As we have discussed and commented on in the past, the permit language needs to be sufficiently 
flexible to account for projects like ours that have planned at the Watershed and Sub-watershed 
scale. Watershed Planning should be defined as an alternative and co-equal approach to the 
project orientated requirements. I think this could be by modifying the language in Section F.1.c 
and Section F.1.d(4) to provide that projects planned at the watershed scale employing any 
adopted SAMP or HCP fluvial geomorphic planning principles can use these standards to 
address the requirements of these sections. I’m still looking at and thinking about the LID 
substitution program and the potential for developing a similar “off-ramp” for projects planned at 
the watershed scale. 
  
 
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
 
 
From:James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Monday, May 11, 2009 4:25 PM 
To: Laura Eisenberg 
Subject: RE: Extension to Comments on New Development Section of OC MS4Permit 
 
  
 
No Larry did not contact me about meeting this Thursday and no, I cannot meet.  Work 
takes me to No. Cal. on Wed and Thurs.  Tomorrow, I will meeting with the 
Copermittees.  Let me know what road blocks you see in the tentative order and then 
we can discuss possible solutions. 
 
  
 
-Jimmy 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/11/2009 4:09 PM >>> 
 
Hi Jimmy, are you going to be in a position to meet with RMV this week before the May 15th 
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deadline? I believe Larry may have contacted you regarding maybe meeting on Thursday?  
  
 
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
 
 
From:James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Monday, May 11, 2009 3:56 PM 
To: Laura Eisenberg 
Subject: Re: Extension to Comments on New Development Section of OC MS4 Permit 
 
  
 
Hi Laura, 
 
  
 
I doubt I will extend the deadline for submitting comments that we will respond to in 
writing prior to the Board Meeting.  We are stretched thin right now and I dont want to 
put more pressure on my team by giving them even less time.  Remember that 
comments can still be submitted until the Board officially closes the comment period.  
We will continue to work with the ranch, USEPA, NRDC and the Copermittees to find an 
acceptable solution.  I believe we can reach consensus on this one. 
 
  
 
R, 
 
-Jimmy  
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/11/2009 2:08 PM >>> 
 
H Jimmy, I was wondering whether the Regional Board had decided to extend the comment 
period on the OC MS4 permit particularly the new development section as requested by the 
County of Orange? Thanks, Laura. 
  
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
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From:  Ben Neill 
To: baez, armando 
CC: Chad Loflen 
Date:  5/19/2009 1:44 PM 
Subject:  Re: Public Comment: MS4 South Orange County 
 
Armando, 
  
Thank-you for the comments.  I look forward to reviewing them in more detail. 
  
Regards, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
>>> armando baez <albaez@yahoo.com> 5/16/2009 8:11 PM >>> 
California Regional Water Quality Control Board 
San Diego Region 9 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
   
RE:  Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 
  
I am a resident of Laguna Beach and live a couple of blocks from Aliso Creek and State Park. I am writing to you to 
add my voice in support of the Board's efforts to force the cities, that are contributing to the pollution of Aliso creek 
and cause its toxic soup to flow into our Oceans, to clean up their acts.  
  
I understand there have been many half hearted efforts to reduce this toxic discharge. These efforts have been, 
apparently, more cosmetic than real as the flow of polluted runoff during dry weather is continuing to increase. 
  
Thre are many ways that a city can prevent the discharge of polluted water into our watercourses and then into the 
ocean. It is time that your Board took real, forceful action to insist that the polluting cities take appropriate action. 
  
The Board has a clear path: 
 Insist Cities divert polluted tunoff to inland SOCWA facilities for treatment and reuse as reclaimed water. Force 
capture of MS4 discharges for filtration and local beneficial reuse.  Levy substantial fines against offending 
subwatershed, cities, homeowner associations, golf courses and others with elevated dry season discharge rates and 
against offending inland water districts for failing to control urban runoff.  
 
Please know that you have many residents behind you in this effort. You have the regulatory as well as the moral 
authority to make a difference.  
  
Building the SUPER project, as proposed by Orange County is a red herring. It is just another band aid that will do 
nothing to control and reduce polluted runoff into our watercourses. The SUPER Project is now seen as an effort to 
divert the Waterboard's attention away from the real culprit in this pollution. We hope you will not fall for these stall 
tactics. 
  
Thanks! 
  
Armando Baez 
30792 Driftwood Drive, 
Laguna Beach, Ca. 92651 
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From:  Ben Neill 
To: Masarik, Charlotte 
Date:  5/19/2009 1:40 PM 
Subject:  Re: Ref:  public stakeholder's meeting regarding the draft Region 9 Orange County MS4 permit.  
 
Charlotte, 
  
Thank-you for the comments.  I look forward to reviewing them with more detail. 
  
Regards, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
>>> "Charlotte Masarik" <charlottemasarik@cox.net> 5/15/2009 6:39 PM >>> 
 
BenNeill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
Reference: Public Stakeholder's Meeting regarding the draft Region 9 Orange County MS4 permit.  
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
When: 9:00 AM to 1:00 PM, May 6, 2009 
  
Dear Mr Neill: 
  
I attended the above Public Stakeholder’s meeting regarding the draft Region 9 Orange County MS4 permit.  I 
helped organize the educational bus tours that were conducted along Aliso Creek in Aliso and Wood Canyons 
Wilderness Park on 5/2 and as a result of seeing what urban run-off has done to Aliso Creek I am totally in support of 
the MS4 Permit. 
  
Instead of damming up the creek as proposed by the SUPER Project I wholeheartedly support you in your efforts to 
tighten the MS4 Permit so that the 6 cities upstream and Laguna Beach downstream are forced to significantly 
reduce their toxic run-off.  I believe that as a result of this we do not need the SUPER Project (or any other Army 
Corps of Engrs flood control for that matter) which will destroy our wilderness park in Aliso Canyon.  Besides the 
destruction of our wilderness park at the very most the SUPER Project will only clean the bacteria at the outflow of 
the creek not in thewilderness park and the chemical effluents will remain as a nasty soup flowing into the ocean.  
  
Furthermore, based on our research, we have found that the clean up area proposed for the end of the creek will be 
the first item to be cut from the project.  If that should happen, the SUPER Project will have done nothing but destroy 
our wilderness park and leave the water quality as an unresolved major issue.  I have grandchildren that I would like 
to see be assured of swimming, skim boarding and surfing in clean ocean water not the toxic mess that exists today 
because of the Upstream Cities and my own city's inability to support the MS4 Permit.  Laguna Beach should be 
working with the 6 Upstream Cities to bring them on board, not acting as just another deterrent to a much needed 
strengthening of the MS4 Permit. 
  
We need the 6 Upstream Cities to take responsibility one by one to contain and drastically reduce their urban run-off 
and by tightening the MS4 Permit will demand that they do so. 
  
Thank you and sincerely, 
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Charlotte Masarik 
761 Oak Street 
Laguna Beach, Ca 92651 
949-494-1630 Land 
949-295-8040 Mobile 
charlottemasarik@cox.net 
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From:  Ben Neill 
To: Sandoval, Elvia 
CC: Heinrichs, Tony;  Kleis, Andrew;  Kolb, Ruth;  McFadden, Kris 
Date:  5/19/2009 11:26 AM 
Subject:  Re: City of San Diego Comments on Tentative Muni Storm Water Permit 
 
Ruth and Kris, 
Thank you for your comments.  We look forward to reading them in more detail. 
  
Regards, 
  
Ben Neill 
(858) 467-2983 
 
>>> "Sandoval, Elvia" <ESandoval@sandiego.gov> 5/13/2009 2:55 PM >>> 
 
The City of San Diego is please to provide the attached Comments on Draft Orange County Municipal Permit. 
  
Elvia Sandoval 
Executive Assistant to Tony Heinrichs, Director 
Storm Water Department 
9370 Chesapeake Drive, Suite 100, MS 1900 
San Diego, CA  92123 
Phone:  858-541-4306 
E-mail:  esandoval@sandiego.gov 
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From:  Ben Neill 
To: beanan, michael 
CC: Chad Loflen 
Date:  5/19/2009 1:39 PM 
Subject:  Re: Public Comment: MS4 South Orange County 
 
Michael, 
  
Thank-you for the comments.  We look forward to reviewing them in more detail. 
  
Regards, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
>>> michael beanan <conxtns@hotmail.com> 5/15/2009 4:38 PM >>> 
Please find attached public comment letters from South Laguna sent also by U. S. Mail to your offices. 
  
Thanks you for your review and feedback. 
  
Michael Beanan 
Vice President 
South Laguna Civic Association 
  
(c) 949.887.7911 
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From:  Ben Neill 
To: Oakley, Margaret 
CC: Barker, David;  Beckman, David;  Chad Loflen;  Garrison, Noah;  James Sm... 
Date:  5/19/2009 1:16 PM 
Subject:  Re: NRDC Comments on Revised Tentative Order No. R9-2009-0002 
 
Dear Margaret and others at NRDC, 
  
Thank you for the comment letter and Mr. Horner's report.  We look forward to reviewing your comments in detail.  Feel free to 
contact me anytime if you wish to discuss the comments. 
  
Sincerely, 
  
Ben Neill 
 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
>>> "Oakley, Margaret" <moakley@nrdc.org> 5/15/2009 2:03 PM >>> 
Dear Mr. Neill:  
 
The Natural Resources Defense Council respectfully submits the following 
documents for your consideration of our comments on Revised Tentative 
Order No. R9-2009-0002, NPDES Permit No. CAS0108740- the latest draft of 
the Waste Discharge Requirements for Discharges of Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of 
the County of Orange, the Incorporated Cities of Orange County, and the 
Orange County Flood Control District Within the San Diego Region ("South 
Orange County") NPDES Permit, released on March 13, 2009.  
 
Attached to this email, please find NRDC's comment letter on the Revised 
Tentative Order and a report by Dr. Richard Horner titled "Investigation 
of the Feasibility and Benefits of Low Impact Site Design Practices 
('LID') For the San Diego Region." 
 
These documents are submitted in conjunction with two data CDs, sent via 
FedEx to the Regional Board on May 14, 2009, containing documents in 
support of our Comments.   
 
We respectfully request that the Regional Board accept these documents 
into the record so that the Board can consider the pending issues based 
on this additional information.  Thank you for your consideration. 
Please contact me at the number below with any questions.  
 
Sincerely, 
 
Margaret Oakley 
Water Program  
Natural Resources Defense Council 
1314 Second Street  
Santa Monica, CA 90401 
Tel. 310.434.2300  
Fax. 310.434.2399 
 
P  Please consider the environment before printing this email 
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From:  Ben Neill 
To: Bromley.Eugene@epamail.epa.gov 
CC: James Smith 
Date:  5/19/2009 1:51 PM 
Subject:  Re: Fwd: South Orange County MS4 Permit Comments 
 
Eugene, 
  
Thank-you for the comments.  We look forward to reviewing them in detail and discussing them with you.  Feel free to contact me 
at any time. 
  
Regards, 
Ben Neill 
 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 
>>> James Smith 5/18/2009 2:55 PM >>> 
Ben, 
Here are USEPA comments. 
-js 
 
>>> <Bromley.Eugene@epamail.epa.gov> 5/14/2009 9:14 AM >>> 
 
Jimmy,  
 
Attached are our comments on the proposed South Orange County MS4 permit.  
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From:  "Charlotte Masarik" <charlottemasarik@cox.net> 
To: <BNeill@waterboards.ca.gov> 
Date:  5/19/2009 3:36 PM 
Subject:  Ref:  public stakeholder's meeting regarding the draftRegion 9 Orange County MS4 permit. 
 
Hello Ben:  I have somewhat revised the letter I wrote to you and sent it in 
to the Laguna Beach Independent Newspaper and The Coastline Pilot (LATimes 
local paper).  I include the ACE feasibility study in this letter.  Tx, C 
 
  
 
Dear Editor: 
 
I participated in the educational bus tours that were conducted along Aliso 
Creek in Aliso and Wood Canyons Wilderness Park on 5/2 as reported in your 
paper last week.  As a direct result of seeing what urban run-off has done 
to Aliso Creek, I am in strong support of the proposed tightening of the MS4 
Permit (Municipal Separate Storm Sewer System Permit) to force the 6 
upstream cities to comply with a clean up of their discharges into the Aliso 
Creek watershed. 
 
I strongly support the SDRWQCB's ongoing effort to strengthen the MS4 Permit 
so that the polluting cities are committed to significantly reducing their 
urban run-off into Aliso and I hope that the staff will not weaken this Bill 
due to pressure from these cities.  I believe that as a result of this 
effort, we will not need to fund the SUPER Project or any of the US Army 
Corps of Engineers other alternatives which will wreck our Aliso Canyon 
Wilderness Park by pouring tons of concrete into the creek bed and Canyon 
floor.   
 
 At the very most, the SUPER Project or any of the other alternatives 
proposed so far will only clean the bacteria at the outflow of the creek not 
in the Wilderness Park. The chemical effluents will still remain as a nasty 
soup and the bad water quality of the creek will continue to be an 
unresolved and major issue.  Ultimately, I would like to see my Granchildren 
assured of swimming, skim boarding and surfing in clean ocean waters and 
safely enjoying a clean and natural Aliso Creek in our Wilderness Park.   
 
Laguna Beach, along with the 6 upstream cities, should support this much 
needed strengthening of the MS4 Permit.  We need the upstream cities to take 
responsibility by containing and drastically reducing their urban run-off. 
Tightening the MS4 Permit will assure us that they do just that.   
 
Thank you, Charlotte Masarik  
 
  
 
  
 
  _____   
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Tuesday, May 19, 2009 1:40 PM 
To: Charlotte Masarik 
Subject: Re: Ref: public stakeholder's meeting regarding the draftRegion 9 
Orange County MS4 permit. 
 
  
 
Charlotte, 
 
  
 
Thank-you for the comments.  I look forward to reviewing them with more 
detail. 
 
  
 
Regards, 
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Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
>>> "Charlotte Masarik" <charlottemasarik@cox.net> 5/15/2009 6:39 PM >>> 
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
  
 
Reference: Public Stakeholder's Meeting regarding the draft Region 9 Orange 
County MS4 permit.  
 
  
 
Who: Staff of the San Diego Regional Water Quality Control Board 
 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
 
Where: Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA 
 
When: 9:00 AM to 1:00 PM, May 6, 2009 
 
  
 
Dear Mr Neill: 
 
  
 
I attended the above Public Stakeholder's meeting regarding the draft Region 
9 Orange County MS4 permit.  I helped organize the educational bus tours 
that were conducted along Aliso Creek in Aliso and Wood Canyons Wilderness 
Park on 5/2 and as a result of seeing what urban run-off has done to Aliso 
Creek I am totally in support of the MS4 Permit. 
 
  
 
Instead of damming up the creek as proposed by the SUPER Project I 
wholeheartedly support you in your efforts to tighten the MS4 Permit so that 
the 6 cities upstream and Laguna Beach downstream are forced to 
significantly reduce their toxic run-off.  I believe that as a result of 
this we do not need the SUPER Project (or any other Army Corps of Engrs 
flood control for that matter) which will destroy our wilderness park in 
Aliso Canyon.  Besides the destruction of our wilderness park at the very 
most the SUPER Project will only clean the bacteria at the outflow of the 
creek not in the wilderness park and the chemical effluents will remain as a 
nasty soup flowing into the ocean.  
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Furthermore, based on our research, we have found that the clean up area 
proposed for the end of the creek will be the first item to be cut from the 
project.  If that should happen, the SUPER Project will have done nothing 
but destroy our wilderness park and leave the water quality as an unresolved 
major issue.  I have grandchildren that I would like to see be assured of 
swimming, skim boarding and surfing in clean ocean water not the toxic mess 
that exists today because of the Upstream Cities and my own city's inability 
to support the MS4 Permit.  Laguna Beach should be working with the 6 
Upstream Cities to bring them on board, not acting as just another deterrent 
to a much needed strengthening of the MS4 Permit. 
 
  
 
We need the 6 Upstream Cities to take responsibility one by one to contain 
and drastically reduce their urban run-off and by tightening the MS4 Permit 
will demand that they do so. 
 
  
 
Thank you and sincerely, 
 
  
 
  
 
Charlotte Masarik 
 
761 Oak Street 
 
Laguna Beach, Ca 92651 
 
949-494-1630 Land 
 
949-295-8040 Mobile 
 
charlottemasarik@cox.net 
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From:  James Smith 
To: Schlesinger, Rich 
CC: Ames, Joe;  Barker, David;  Carson, Deborah;  Chagnon, Mark;  
Loflen, Ch... 
Date:  5/19/2009 1:58 PM 
Subject:  RE: City of Mission Viejo Comments on Tentative Order 
No.R9-2009-0002 
 
Rich, 
  
Thanks for the info.  We'll take a closer look at it soon. 
  
R, 
-Jimmy 
 
>>> "Rich Schlesinger" <rschlesinger@cityofmissionviejo.org> 5/19/2009 10:16 AM >>> 
 
Hi Jimmy, at our meeting on May 12, one of the items we discussed was the requirement for the 
Co-permitees to respond to Sanitary Sewer Overflows (see Page 69, Part F.3.h.).  You requested that I 
provide you some background related to the Stay on this section the State Water Resources Control 
Board issued in our previous permit, and proposed changes we recommend.  Attached is this 
information.  We also included this information in our comment letter.  Please let me know if I you need 
any additional information.  Thank you for your consideration on this matter. 
 
  
Richard Schlesinger, P.E. 
City Engineer 
City of Mission Viejo 
200 Civic Center 
Mission Viejo, CA  92691 
  
Phone (949) 470-3079 
Fax     (949) 581-5394 
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From:  Ben Neill 
To: Ben Neill 
Date:  5/20/2009 4:55 PM 
Subject:  Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholders meeting 
 
 
 
>>> Ben Neill 5/20/2009 4:51 PM >>> 
Dear USEPA staff, 
  
I would like to invite you to attend our next public meeting regarding the San Diego Regional Board's draft Orange County MS4 
permit.  The information about the meeting is below my message. 
  
This meeting will be focused on the low impact development requirements and the substitution program.  I hope that you are 
available to attend.  Feel free to contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9).  
_________________________________________________________________________  
 
_  
  
Dear interested parties, 
  
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft 
Region 9 Orange County MS4 permit.  This discussion will be limited to the technical aspects of the low impact development 
requirements and the substitution program.  
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna Niguel, CA 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
  
All are welcome and encouraged to attend. 
  
Sincerely, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  Ben Neill 
To: Beckman, David;  Garrison, Noah;  garry@coastkeeper.org;  Lounsbury, Bar... 
CC: James Smith 
Date:  5/20/2009 4:56 PM 
Subject:  Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholders meeting 
 
Dear NRDC staff and Coastkeeper staff, 
  
I would like to invite you to attend our next public meeting regarding the San Diego Regional Board's draft Orange County MS4 
permit.  The information about the meeting is below my message. 
  
This meeting will be focused on the low impact development requirements and the substitution program.  I hope that you are 
available to attend.  Feel free to contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9).  
_________________________________________________________________________  
 
_  
  
Dear interested parties, 
  
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft 
Region 9 Orange County MS4 permit.  This discussion will be limited to the technical aspects of the low impact development 
requirements and the substitution program.  
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna Niguel, CA 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
  
All are welcome and encouraged to attend. 
  
Sincerely, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  5/20/2009 4:40 PM 
Subject:  RB9 - Orange County MS4 Permit - May 26 Stakeholders meeting 
 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9). 
_________________________________________________________________________ 
 
  _ 
 
  
Dear interested parties, 
  
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft Region 9 
Orange County MS4 permit.  This discussion will be limited to the technical aspects of the low impact development requirements and the 
substitution program.  
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna Niguel, CA 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
  
All are welcome and encouraged to attend. 
  
Sincerely, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
 
 
_________________________________________________________________________ 
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov 
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  5/20/2009 4:40 PM 
Subject:  CONFIRMED: RB9 - Orange County MS4 Permit - May 26 Stakeholders meeting 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part153E46B7.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> =20 
> Dear interested parties, 
> =20 
> The staff of the San Diego Regional Water Quality Control Board will be = 
> holding a public stakeholder's meeting regarding the draft Region 9 Orange = 
> County MS4 permit.  This discussion will be limited to the technical = 
> aspects of the low impact development requirements and the substitution = 
> program.=20 
> =20 
> Who: Staff of the San Diego Regional Water Quality Control Board 
> What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
> Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna = 
> Niguel, CA 
> When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
> =20 
> All are welcome and encouraged to attend. 
> =20 
> Sincerely, 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
> =20 
>  
> --=__Part153E46B7.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5764" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV> 
> <DIV>Dear interested parties,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>The staff of the San Diego Regional Water Quality Control Board will = 
> be holding a public stakeholder's meeting regarding the draft Region 9 = 
> Orange County MS4 permit.&nbsp;&nbsp;This discussion will be&nbsp;limited = 
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> to&nbsp;the technical aspects of the low impact development requirements = 
> and the&nbsp;substitution program.&nbsp;</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Who: Staff of the San Diego Regional Water Quality Control Board</DIV>= 
>  
> <DIV>What: Region 9 Orange County Municipal Separate Storm Sewer System = 
> Permit</DIV> 
> <DIV>Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, = 
> Laguna Niguel, CA</DIV> 
> <DIV>When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>All are welcome and encouraged to attend.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Sincerely,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV> 
> <DIV>Ben Neill<BR>Water Resource Control Engineer<BR>Northern Watershed = 
> Protection Unit<BR>San Diego Regional Water Quality Control Board</DIV> 
> <DIV>9174 Sky Park Ct., Suite 100</DIV> 
> <DIV>San Diego, CA 92123<BR>Tel: (858) 467-2983</DIV> 
> <DIV>Fax: (858) 571-6972</DIV> 
> <DIV>&nbsp;</DIV></DIV></DIV></BODY></HTML> 
>  
> --=__Part153E46B7.0__=-- 
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From:  James Smith 
To: Barker, David;  Kemmerer.John@epamail.epa.gov;  
mmcann@waterboards.ca.go... 
CC: Bromley.Eugene@epamail.epa.gov;  Eberhardt.Doug@epamail.epa.gov;  
Lin.Ci... 
Date:  5/22/2009 3:43 PM 
Subject:  Re: Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholders
 meeting 
 
Hi John, 
  
We talked with R8 earlier this afternoon about their adoption proceedings.  Their staff 
seem fairly pleased with the outcome.  We are looking closely at their latest language 
and are likely to use the vast majority of it in our draft permit.  We may add a little 
detail, but not enough to require OC to develop two different programs. 
  
We will miss USEPAs presence on Tuesday as we are hoping to come close to 
consensus on this issue at that time.  USEPA has been one of the more vocal 
advocates of specific LID provisions.  We'll be sure to inform you of the outcome. 
  
Thank you for your comments dated 14 May 2009.  We are also curious about 
USEPA's position on MALs and the removal of irrigation waters as exempted non-storm 
water discharge.  Perhaps we can talk next week? 
  
Have a good, long weekend. 
  
R, 
-Jimmy 
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm. 
 
>>> <Kemmerer.John@epamail.epa.gov> 5/22/2009 3:24 PM >>> 
 
Hi RB9 Folks -  I have another commitment Tuesday morning, Cindy's still in China, and it's my 
understanding that nobody from our SF office will be coming south for this meeting.  So, I'm sorry that we 
won't be represented.  
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I wanted to ensure you knew that today the Santa Ana Regional Board adopted their new Orange County 
MS4 permit.  We are very supportive of the approach taken by RB8.  It's our recommendation that you 
give strong consideration to incorporating the LID provisions in section XII (New Development/Significant 
Redevelopment) from RB8's newly adopted permit into your pending permit for the rest of Orange 
County.  
 
Although they were hoping to make one change to RB8's LID language which was ultimately rejected, 
from what I understand, the County (Mary Anne Skorpanich, Richard Boon) would likely support including 
these provisions in your permit, as they would like to have consistent requirements for new 
development/redevelopment across their County.  
 
If you'd like to discuss this further, please let me know.  
 
- John Kemmerer  
213-244-1832  
 
 
 
From: "Ben Neill" <BNeill@waterboards.ca.gov> To: Doug Eberhardt/R9/USEPA/US@EPA, John Tinger/R9/USEPA/US@EPA, 
Eugene Bromley/R9/USEPA/US@EPA, John Kemmerer/R9/USEPA/US@EPA, Cindy Lin/R9/USEPA/US@EPA  
Cc: "James Smith" <JSmith@waterboards.ca.gov> Date: 05/20/2009 04:52 PM Subject: Fwd: RB9 - Orange County MS4 Permit - 
May 26 Stakeholders        meeting 
 
 
 
 
Dear USEPA staff,  
   
I would like to invite you to attend our next public meeting regarding the San Diego 
Regional Board's draft Orange County MS4 permit.  The information about the meeting 
is below my message.  
   
This meeting will be focused on the low impact development requirements and the 
substitution program.  I hope that you are available to attend.  Feel free to contact me 
if you have any questions.  
   
Sincerely,  
   
Ben Neill  
(858) 467-2983 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control Board, San Diego 
Region (9).  
______________________________________________________________________
___  
 
_  
   
Dear interested parties,  
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The staff of the San Diego Regional Water Quality Control Board will be holding a public 
stakeholder's meeting regarding the draft Region 9 Orange County MS4 permit.  This 
discussion will be limited to the technical aspects of the low impact development 
requirements and the substitution program.  
   
Who: Staff of the San Diego Regional Water Quality Control Board  
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit  
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna Niguel, 
CA  
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009  
   
All are welcome and encouraged to attend.  
   
Sincerely,  
   
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board  
9174 Sky Park Ct., Suite 100  
San Diego, CA 92123 
Tel: (858) 467-2983  
Fax: (858) 571-6972  
   
______________________________________________________________________
___  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email 
to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  <Kemmerer.John@epamail.epa.gov> 
To: "Ben Neill" <BNeill@waterboards.ca.gov>, <mmcann@waterboards.ca.gov>, <j... 
CC: <Lin.Cindy@epamail.epa.gov>, <Eberhardt.Doug@epamail.epa.gov>, <Bromley.... 
Date:  5/22/2009 3:25 PM 
Subject:  Re: Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholders meeting 
 
Hi RB9 Folks -  I have another commitment Tuesday morning, Cindy's still  
in China, and it's my understanding that nobody from our SF office will be  
coming south for this meeting.  So, I'm sorry that we won't be  
represented. 
 
I wanted to ensure you knew that today the Santa Ana Regional Board  
adopted their new Orange County MS4 permit.  We are very supportive of the  
approach taken by RB8.  It's our recommendation that you give strong  
consideration to incorporating the LID provisions in section XII (New  
Development/Significant Redevelopment) from RB8's newly adopted permit  
into your pending permit for the rest of Orange County. 
 
Although they were hoping to make one change to RB8's LID language which  
was ultimately rejected, from what I understand, the County (Mary Anne  
Skorpanich, Richard Boon) would likely support including these provisions  
in your permit, as they would like to have consistent requirements for new  
development/redevelopment across their County. 
 
If you'd like to discuss this further, please let me know. 
 
- John Kemmerer 
213-244-1832 
 
 
 
From: 
"Ben Neill" <BNeill@waterboards.ca.gov> 
To: 
Doug Eberhardt/R9/USEPA/US@EPA, John Tinger/R9/USEPA/US@EPA, Eugene  
Bromley/R9/USEPA/US@EPA, John Kemmerer/R9/USEPA/US@EPA, Cindy  
Lin/R9/USEPA/US@EPA 
Cc: 
"James Smith" <JSmith@waterboards.ca.gov> 
Date: 
05/20/2009 04:52 PM 
Subject: 
Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholders       meeting 
 
 
 
Dear USEPA staff, 
  
I would like to invite you to attend our next public meeting regarding the  
San Diego Regional Board's draft Orange County MS4 permit.  The  
information about the meeting is below my message. 
  
This meeting will be focused on the low impact development requirements  
and the substitution program.  I hope that you are available to attend.  
Feel free to contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control  
Board, San Diego Region (9).  
_________________________________________________________________________  
 
_  
  
Dear interested parties, 
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The staff of the San Diego Regional Water Quality Control Board will be  
holding a public stakeholder's meeting regarding the draft Region 9 Orange  
County MS4 permit.  This discussion will be limited to the technical  
aspects of the low impact development requirements and the substitution  
program.  
  
Who: Staff of the San Diego Regional Water Quality Control Board 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna  
Niguel, CA 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
  
All are welcome and encouraged to attend. 
  
Sincerely, 
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as:  
bneill@waterboards.ca.gov  
To unsubscribe send a blank email to  
leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  "Andre Monette" <Andre.Monette@bbklaw.com> 
To: <bneill@waterboards.ca.gov>, <jsmith@waterboards.ca.gov> 
Date:  5/27/2009 10:21 AM 
Subject:  Suggested Revisions to Mitigation Requirements 
 
Hi Ben and Jimmy, 
 
  
 
I wanted to thank you for holding the workshop yesterday on the South 
Orange County Large MS4 Permit's LID requirements. I think it was a good 
use of time and that the parties were able to voice their opinions and 
get what sounds like will be consensus driven changes to the existing 
permit. As you may recall, there was a sticking point on the mitigation 
requirements for offsite BMPs that are placed outside of the hydrologic 
subarea where the project is located. The existing permit language 
imposes a penalty on this type of BMP placement even when placement 
within the subarea is not possible. We would like to see that changed. 
Instead, the Permit should require BMPs to be placed on site, in the 
subarea, in the watershed, or beyond based on the feasibility locating 
the BMPs. The Copermittees could develop feasibility criteria in the 
SUSMP.  
 
  
 
We don't believe that a penalty for BMP placement is a good idea as it 
could preclude (or at least discourage) development of more effective 
regional BMP solutions.  It also unfairly penalizes projects where there 
is no alternative.  If the Permit absolutely has to include a mitigation 
penalty, it should only be in instances where a project would like to 
place BMPs outside of the project site, subarea, etc while it is still 
feasible to place them in these areas. Even then, the penalty should 
apply only if the regional BMP would not provide greater water quality 
protection than placing them onsite. Additionally, rather than imposing 
these requirements in the permit itself, the Copermittees could develop 
this program in their SUSMP. 
 
  
 
Those are my thoughts on the mitigation requirements for the LID 
substitution program. If you have any questions or comments, please 
don't hesitate to contact me. I thought yesterday's format was helpful 
and look forward to additional workshops on the permit. 
 
  
 
Thanks 
 
  
 
Andre Monette 
 
  
 
J.G. Andre Monette  
Best Best & Krieger  
655 West Broadway, 15th Floor  
San Diego, CA 92101  
(619) 525-1374  
Andre.Monette@bbklaw.com  
 
 
 
************************************************************************************* 
IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS,  
we inform you that any U.S. tax advice contained in this communication (or in any  
attachment) is not intended or written to be used, and cannot be used, for the  
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii)  
promoting, marketing or recommending to another party any transaction or matter  
addressed in this communication (or in any attachment). 
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************************************************************************************* 
 
************************************************************************************* 
This email and any files transmitted with it may contain privileged or 
otherwise confidential information. If you are not the intended recipient, 
or believe that you may have received this communication in error, 
please advise the sender via reply email and delete the email you received. 
************************************************************************************** 
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From:  James Smith 
To: Ben Neill 
Date:  5/28/2009 10:10 AM 
Subject:  Fwd: Alternative Performance Criteria for Watershed.doc 
Attachments: Alternative Performance Criteria for Watershed.doc 
 
 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/27/2009 8:14 AM 
>>> 
Jimmy, please find enclosed a revised version of the subject performance criteria 
that 1) addresses my concern regarding the 100 acres that I mentioned after the 
meeting yesterday and 2) makes the changes that I thought were agreed to in 
the meeting yesterday.  
  
Please let me know if you like to discuss any of these changes. Thank you. Laura 
  
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
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Alternative Performance Criteria for Watershed-Based Projects.  
Where a large development project, greater than 100 acres in total project size, or 
a development project smaller than 100 acres in size that is part of a larger related  
development project,  has been prepared using watershed and/or sub-watershed 
based water quality, hydrologic, and fluvial geomorphologic planning principles 
that meet the intent of the criteria and requirements implement regional LID 
BMPs in accordance with the siting and sizing criteria of this Order, such 
standards shall govern review of Projects with respect to Section F.1.of this Order 
and shall be deemed to satisfy this Order’s requirements for LID/site design, 
buffer zone, infiltration and groundwater protection standards, source control, 
treatment control, and hydromodification control standards. Regional BMPs may 
be used provided that the BMPs capture and retain treat the runoff volume from 
the 24-hour 85th percentile storm event as defined in Section F.1.d (6)(i) and that 
such controls are located upstream of receiving waters. 
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From:  James Smith 
To: Ben Neill 
Date:  5/28/2009 10:10 AM 
Subject:  Fwd: Definition of Development Projects 
 
 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 5/27/2009 2:26 PM >>> 
 
Jimmy, related to my comments this morning I was looking at the definition of development 
project (Appendix C-3) and note that it includes land subdivision. Not all land subdivision results 
in ground disturbing activities, which I think is your main concern based on the rest of the 
definition, for example it is typical in Orange County to subdivide land for financing purposes. 
Such maps are referred to as “A” Maps.  I would therefore request that you add on the end of 
that definition the following “…and land subdivision (except for financing purposes).”  
  
Thank you for considering this comment.  
  
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
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From:  Ben Neill 
To: Garrison, Noah 
Date:  5/29/2009 1:34 PM 
Subject:  RE: RB9 - Orange County MS4 Permit - May 26 Stakeholdersmeeting 
 
Hello Noah, 
  
I have not yet released a new version of the permit's LID language.  I have written some changes and given it to management 
here who will be making some more changes. 
  
I am starting to go through each of the comment letters for our response to comments.  I may be contacting you in the upcoming 
weeks if I have questions about your comments. 
  
I have not sent out anything on the email list this week.  This afternoon, I will be sending out the official public notice about the 
July 1 hearing at the Ocean Institute in Dana Point. 
Thank-you for coming to the meeting, 
  
Ben Neill 
(858) 467-2983 
 
>>> "Garrison, Noah" <ngarrison@nrdc.org> 5/29/2009 12:20 PM >>> 
 
Hi Ben, 
Just wanted to check in to see if you had released a new version of the permit language, I’ve re-subscribed to the mailing list, but 
wasn’t sure whether anything new might have gone out this week.  Thanks again for running the meeting, and look forward to the 
new version, 
Noah 
  
 
 
From:Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Wednesday, May 20, 2009 4:56 PM 
To: garry@coastkeeper.org; Lounsbury, Bart; Beckman, David; Oakley, Margaret; Garrison, Noah 
Cc: James Smith 
Subject: Fwd: RB9 - Orange County MS4 Permit - May 26 Stakeholdersmeeting 
 
  
 
Dear NRDC staff and Coastkeeper staff, 
 
  
 
I would like to invite you to attend our next public meeting regarding the San Diego Regional Board's draft Orange County MS4 
permit.  The information about the meeting is below my message. 
 
  
 
This meeting will be focused on the low impact development requirements and the substitution program.  I hope that you are 
available to attend.  Feel free to contact me if you have any questions. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
 
(858) 467-2983 
 
 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control Board, San Diego Region (9).  
_________________________________________________________________________  
 
_  
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Dear interested parties, 
 
  
 
The staff of the San Diego Regional Water Quality Control Board will be holding a public stakeholder's meeting regarding the draft 
Region 9 Orange County MS4 permit.  This discussion will be limited to the technical aspects of the low impact development 
requirements and the substitution program.  
 
  
 
Who: Staff of the San Diego Regional Water Quality Control Board 
 
What: Region 9 Orange County Municipal Separate Storm Sewer System Permit 
 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna Niguel, CA 
 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
 
  
 
All are welcome and encouraged to attend. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
  
 
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  5/29/2009 3:28 PM 
Subject:  CONFIRMED: RB9 - Orange County MS4 permit PUBLIC NOTICE July 1 Hearing 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part604B0703.0__= 
> Content-Type: multipart/alternative; boundary="=__Part604B0703.1__=" 
>  
> --=__Part604B0703.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> =20 
> Dear Interested Party, 
> =20 
> Please see the attached Public Notice for the Orange County MS4 permit = 
> public hearing.  The hearing will be held on Wednesday, July 1, 2009 at = 
> the Ocean Institute in Dana Point, CA.  I hope to see you there. 
> =20 
> Feel free to contact me if you have any questions. 
> =20 
> Sincerely, 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
> =20 
>  
> --=__Part604B0703.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5764" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Dear Interested Party,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Please see the attached Public Notice for the Orange County MS4 = 
> permit public hearing.&nbsp; The hearing will be held on Wednesday, July = 
> 1, 2009 at the Ocean Institute in Dana Point, CA.&nbsp; I hope to see you = 
> there.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Feel free to contact me if you have any questions.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Sincerely,</DIV> 
> <DIV>&nbsp;</DIV> 
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Ben Neill - RB9 - Orange County MS4 permit PUBLIC NOTICE July 1 Hearing 

  

  
Dear Interested Party, 

  
Please see the attached Public Notice for the Orange County MS4 permit public hearing.  The hearing will be held on 

Wednesday, July 1, 2009 at the Ocean Institute in Dana Point, CA.  I hope to see you there. 

  
Feel free to contact me if you have any questions. 

  
Sincerely, 

  

Ben Neill 
Water Resource Control Engineer 

Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 

Fax: (858) 571-6972 
  

From:    <lyris@swrcb18.waterboards.ca.gov>

To:    Ben Neill <bneill@waterboards.ca.gov>

Date:    5/29/09 3:28 PM
Subject:    RB9 - Orange County MS4 permit PUBLIC NOTICE July 1 Hearing
Attachments:   Public Notice Hearing July 09 mtg.pdf; Part.003; Part.004

Page 1 of 1

6/17/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A1FFF37Region9RB9Post1001...
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NOTICE OF PUBLIC HEARING  
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
 SAN DIEGO REGION  

 

REVISED TENTATIVE ORDER  
Orange County Municipal Storm Water Permit 

 
The California Regional Water Quality Control Board, San Diego Region (Regional 
Board) hereby notifies the public of its intent to consider public comments concerning  
Tentative Order No. R9-2009-0002 (formerly R9-2008-0001 & R9-2007-0002), the 
Orange County Municipal Storm Water Permit, at a public meeting tentatively scheduled 
for the following time and location:  

 

July 1, 2009 at 9:00am  
Ocean Institute 

24200 Dana Point Harbor Dr. 
Dana Point, CA 

 
The Tentative Order has been revised following consideration of comments received 
since February 9, 2007.  The latest version was made available for public review on 
March 13, 2009.  Interested persons are invited to attend the public meeting to express 
views on revisions to the Tentative Order. The Revised Tentative Order and additional 
information may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego.  Written comments on the revised Tentative 
Order received by June 19, 2009 will be provided to the Regional Board members for 
their consideration prior to the public meeting.   
 
Please contact Mr. Ben Neill at (858) 467-2983 or via e-mail at 
bneill@waterboards.ca.gov for information regarding the meeting or Tentative Order  
No. R9-2009-0002.   
 
All documents, comments received, and other information related to the above-
mentioned item are on file and may be reviewed at the Regional Board office, 9174 Sky 
Park Court, Suite 100, San Diego, CA 92123, telephone (858) 467-2952, FAX (858) 
571-6972.  Review of information and files may be conducted Monday through Friday 
from 8 a.m. to 5 p.m. To insure that space is available we suggest that you contact 
Sylvia Wellnitz at (858) 637-5593 to schedule an appointment.  Or send an e-mail to 
File_Review@waterboards.ca.gov.  Please bring the foregoing to the attention of any 
person known to you who would be interested in these matters. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
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From:  "Garrison, Noah" <ngarrison@nrdc.org> 
To: "Ben Neill" <BNeill@waterboards.ca.gov> 
CC: "Lounsbury, Bart" <blounsbury@nrdc.org> 
Date:  5/29/2009 2:36 PM 
Subject:  RE: RB9 - Orange County MS4 Permit - May 26Stakeholdersmeeting 
 
Attached is some language we included in a comment letter to the Santa 
Ana Regional Board as comment on the inclusion of bio-filtration 
provisions in the North Orange County Permit.  We oppose the inclusion 
of bio-filtration as part of the main, LID standard.  However, and 
though we reserve the right to challenge inclusion of bio-filtration 
provisions in the final version of the permit, we believe the clarifying 
language below could go a long way towards closing potential loopholes 
related to the use of bio-filtration in the case of demonstrated 
infeasibility of LID based on-site retention.  As our comments to the 
Santa Ana Regional Board stated: 
 
  
 
Therefore, if the Board does not delete references to bio-filtration in 
. . . it should at minimum, make the following clarifications: 
 
  
 
1.                 [The relevant provisions] should state, in addition 
to stipulating that bio-filtration only be considered if infiltration, 
harvesting and reuse, and evapotranspiration are not feasible, as 
follows: 
 
  
 
"LID bio-filtration BMPs shall be designed to accommodate the design 
flow at a surface loading rate no greater than 5 inches per hour and 
shall have a total volume, including pore spaces and prefilter detention 
volume, no less than the runoff volume generated by the design storm 
depth times 0.75.  Runoff from impervious areas also may be dispersed to 
pervious landscaped areas in a ratio not to exceed 2 parts impervious 
area to one part pervious landscaped area.  Pervious landscaped areas 
must be designed to pond and infiltrate runoff produced by the design 
storm depth." 
 
  
 
Please feel free to contact me if you have any questions,  
 
  
 
Best, 
 
  
 
Noah 
 
  
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Friday, May 29, 2009 1:34 PM 
To: Garrison, Noah 
Subject: RE: RB9 - Orange County MS4 Permit - May 26Stakeholdersmeeting 
 
  
 
Hello Noah, 
 
  
 
I have not yet released a new version of the permit's LID language.  I 
have written some changes and given it to management here who will be 
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making some more changes. 
 
  
 
I am starting to go through each of the comment letters for our response 
to comments.  I may be contacting you in the upcoming weeks if I have 
questions about your comments. 
 
  
 
I have not sent out anything on the email list this week.  This 
afternoon, I will be sending out the official public notice about the 
July 1 hearing at the Ocean Institute in Dana Point. 
 
Thank-you for coming to the meeting, 
 
  
 
Ben Neill 
 
(858) 467-2983 
 
 
>>> "Garrison, Noah" <ngarrison@nrdc.org> 5/29/2009 12:20 PM >>> 
 
Hi Ben, 
 
Just wanted to check in to see if you had released a new version of the 
permit language, I've re-subscribed to the mailing list, but wasn't sure 
whether anything new might have gone out this week.  Thanks again for 
running the meeting, and look forward to the new version, 
 
Noah 
 
  
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Wednesday, May 20, 2009 4:56 PM 
To: garry@coastkeeper.org; Lounsbury, Bart; Beckman, David; Oakley, 
Margaret; Garrison, Noah 
Cc: James Smith 
Subject: Fwd: RB9 - Orange County MS4 Permit - May 26 
Stakeholdersmeeting 
 
  
 
Dear NRDC staff and Coastkeeper staff, 
 
  
 
I would like to invite you to attend our next public meeting regarding 
the San Diego Regional Board's draft Orange County MS4 permit.  The 
information about the meeting is below my message. 
 
  
 
This meeting will be focused on the low impact development requirements 
and the substitution program.  I hope that you are available to attend. 
Feel free to contact me if you have any questions. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
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(858) 467-2983 
 
 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control 
Board, San Diego Region (9).  
________________________________________________________________________ 
_  
 
_  
 
  
 
Dear interested parties, 
 
  
 
The staff of the San Diego Regional Water Quality Control Board will be 
holding a public stakeholder's meeting regarding the draft Region 9 
Orange County MS4 permit.  This discussion will be limited to the 
technical aspects of the low impact development requirements and the 
substitution program.  
 
  
 
Who: Staff of the San Diego Regional Water Quality Control Board 
 
What: Region 9 Orange County Municipal Separate Storm Sewer System 
Permit 
 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna 
Niguel, CA 
 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
 
  
 
All are welcome and encouraged to attend. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
  
 
________________________________________________________________________ 
_  
You are currently subscribed to reg9_oc_ms4permit as: 
bneill@waterboards.ca.gov  
To unsubscribe send a blank email to 
leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  "Garrison, Noah" <ngarrison@nrdc.org> 
To: "Ben Neill" <BNeill@waterboards.ca.gov> 
Date:  5/29/2009 12:20 PM 
Subject:  RE: RB9 - Orange County MS4 Permit - May 26 Stakeholdersmeeting 
 
Hi Ben, 
 
Just wanted to check in to see if you had released a new version of the 
permit language, I've re-subscribed to the mailing list, but wasn't sure 
whether anything new might have gone out this week.  Thanks again for 
running the meeting, and look forward to the new version, 
 
Noah 
 
  
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Wednesday, May 20, 2009 4:56 PM 
To: garry@coastkeeper.org; Lounsbury, Bart; Beckman, David; Oakley, 
Margaret; Garrison, Noah 
Cc: James Smith 
Subject: Fwd: RB9 - Orange County MS4 Permit - May 26 
Stakeholdersmeeting 
 
  
 
Dear NRDC staff and Coastkeeper staff, 
 
  
 
I would like to invite you to attend our next public meeting regarding 
the San Diego Regional Board's draft Orange County MS4 permit.  The 
information about the meeting is below my message. 
 
  
 
This meeting will be focused on the low impact development requirements 
and the substitution program.  I hope that you are available to attend. 
Feel free to contact me if you have any questions. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
 
(858) 467-2983 
 
 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control 
Board, San Diego Region (9).  
________________________________________________________________________ 
_  
 
_  
 
  
 
Dear interested parties, 
 
  
 
The staff of the San Diego Regional Water Quality Control Board will be 
holding a public stakeholder's meeting regarding the draft Region 9 
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Orange County MS4 permit.  This discussion will be limited to the 
technical aspects of the low impact development requirements and the 
substitution program.  
 
  
 
Who: Staff of the San Diego Regional Water Quality Control Board 
 
What: Region 9 Orange County Municipal Separate Storm Sewer System 
Permit 
 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna 
Niguel, CA 
 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
 
  
 
All are welcome and encouraged to attend. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
  
 
________________________________________________________________________ 
_  
You are currently subscribed to reg9_oc_ms4permit as: 
bneill@waterboards.ca.gov  
To unsubscribe send a blank email to 
leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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From:  "Garrison, Noah" <ngarrison@nrdc.org> 
To: "Ben Neill" <BNeill@waterboards.ca.gov> 
Date:  5/29/2009 1:45 PM 
Subject:  RE: RB9 - Orange County MS4 Permit - May 26Stakeholdersmeeting 
 
That would be great, and I actually have some suggested language 
regarding bio-filtration (as an option for on-site retention 
infeasibility) I can forward to you.  Hopefully it will be helpful as 
you put together the revisions. 
 
  
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Friday, May 29, 2009 1:34 PM 
To: Garrison, Noah 
Subject: RE: RB9 - Orange County MS4 Permit - May 26Stakeholdersmeeting 
 
  
 
Hello Noah, 
 
  
 
I have not yet released a new version of the permit's LID language.  I 
have written some changes and given it to management here who will be 
making some more changes. 
 
  
 
I am starting to go through each of the comment letters for our response 
to comments.  I may be contacting you in the upcoming weeks if I have 
questions about your comments. 
 
  
 
I have not sent out anything on the email list this week.  This 
afternoon, I will be sending out the official public notice about the 
July 1 hearing at the Ocean Institute in Dana Point. 
 
Thank-you for coming to the meeting, 
 
  
 
Ben Neill 
 
(858) 467-2983 
 
 
>>> "Garrison, Noah" <ngarrison@nrdc.org> 5/29/2009 12:20 PM >>> 
 
Hi Ben, 
 
Just wanted to check in to see if you had released a new version of the 
permit language, I've re-subscribed to the mailing list, but wasn't sure 
whether anything new might have gone out this week.  Thanks again for 
running the meeting, and look forward to the new version, 
 
Noah 
 
  
 
________________________________ 
 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Wednesday, May 20, 2009 4:56 PM 
To: garry@coastkeeper.org; Lounsbury, Bart; Beckman, David; Oakley, 
Margaret; Garrison, Noah 
Cc: James Smith 
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Subject: Fwd: RB9 - Orange County MS4 Permit - May 26 
Stakeholdersmeeting 
 
  
 
Dear NRDC staff and Coastkeeper staff, 
 
  
 
I would like to invite you to attend our next public meeting regarding 
the San Diego Regional Board's draft Orange County MS4 permit.  The 
information about the meeting is below my message. 
 
  
 
This meeting will be focused on the low impact development requirements 
and the substitution program.  I hope that you are available to attend. 
Feel free to contact me if you have any questions. 
 
  
 
Sincerely, 
 
  
 
Ben Neill 
 
(858) 467-2983 
 
 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 5/20/2009 4:39 PM >>> 
This is a message from the California Regional Water Quality Control 
Board, San Diego Region (9).  
________________________________________________________________________ 
_  
 
_  
 
  
 
Dear interested parties, 
 
  
 
The staff of the San Diego Regional Water Quality Control Board will be 
holding a public stakeholder's meeting regarding the draft Region 9 
Orange County MS4 permit.  This discussion will be limited to the 
technical aspects of the low impact development requirements and the 
substitution program.  
 
  
 
Who: Staff of the San Diego Regional Water Quality Control Board 
 
What: Region 9 Orange County Municipal Separate Storm Sewer System 
Permit 
 
Where: City of Laguna Niguel Council chambers, 27801 La Paz Road, Laguna 
Niguel, CA 
 
When: 9:00 AM to 12:00 PM, Tuesday, May 26, 2009 
 
  
 
All are welcome and encouraged to attend. 
 
  
 
Sincerely, 
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Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
 
9174 Sky Park Ct., Suite 100 
 
San Diego, CA 92123 
Tel: (858) 467-2983 
 
Fax: (858) 571-6972 
 
  
 
________________________________________________________________________ 
_  
You are currently subscribed to reg9_oc_ms4permit as: 
bneill@waterboards.ca.gov  
To unsubscribe send a blank email to 
leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov  
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Ben Neill - Re: process clarification 

  
Hi Larry, 
  
Your welcome and thank you for sharing your time and wisdom on this process. 
  
It looks like 1 July is still the date for the hearing; we are set to meet Friday afternoon internally to confirm.  
I realize that our effort to address comments and concerns in a more fluid and interactive manner 
confounds the comment process.  We will issue an updated errata sheet, revised supplemental fact sheet 
and response to comments document with the agenda package.  I hope this gives everyone sufficient times 
to see the changes we have made so that we can focus on areas of disagreement before the Board. 
  
I, too, want to focus our efforts and the attention of the Board as much as practicable. 
  
R, 
-Jimmy 
 
>>> "Larry McKenney" <LMCKENNEY@rbf.com> 6/2/2009 2:10 PM >>> 
Jimmy, 
  
It was a good meeting last week in Laguna Niguel -- didn't make everyone happy, but lots of ideas got 
aired.  Thanks to you and Ben for doing that. 
  
I saw the lyris notice for the July 1st hearing.  Is that date still firm?  I also saw that the notice refers to the 
March 13th draft.  How are we to handle the errata sheet and the handout at the last meeting.  Will there be 
a new official draft or errata sheet before the hearing? 
  
And I was wondering whether we should expect any further response to the written comments that have 
been submitted before the June 19th deadline for additional written comments to get to the Board 
members.  I think that a lot of what most stakeholders might say to the board depends on what adjustments 
are made to the draft, and I was under the impression that you are making adjustments.  
  
We want to engage as productively as possible, and save you from formally responding to out of date 
comments! 
  
Larry  

From:    James Smith
To:    McKenney, Larry
Date:    6/2/09 3:27 PM
Subject:   Re: process clarification

Page 1 of 1
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Ben Neill - MS4 and Laguna Beach misunderstanding? 

  

Hi Ben & Chad, 

  

Tuesday night we persuaded our City Council here in Laguna to support the MS4 --good news, but of course 

they added some provisions. 

  

One provision they discussed at length was based on what I believe is a misunderstanding.  I'm wondering if it is 

true. 

  

Elizabeth Pearson, Councilmember, said that SDRWQCB will be cruising our streets looking for homeowners who 

let water leave their property.  These people will be cited and the City will be fined $35,000 to $50,000 for 

this one homeowners violation. 
  

I really doubt this and would appreciate your clarification.  

  

Many thanks, 

  

Jinger 

 

 
Jinger Wallace 
South Laguna 
(949) 499-6367 

 

 

 

Insert movie times and more without leaving Hotmail®. See how. 

From:    jinger wallace <jingerw@hotmail.com>

To:
   
Ben SDRWQCB MS4 Neill <bneill@waterboards.ca.gov>, Chad SDRWQCB Loflin 
<cloflin@waterboards.ca.gov>

Date:    6/4/09 11:08 AM

Subject:   MS4 and Laguna Beach misunderstanding?

Page 1 of 1
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Ben Neill - Fwd: Re: MS4 and Laguna Beach misunderstanding? 

  
 
 
>>> Ben Neill 6/4/2009 1:32 PM >>> 
Dear Jinger Wallace, 
  
The Regional Board has a progressive enforcement policy with multiple levels to ensure fair, firm and consistent enforcement. 
 The possible enforcement actions at the Regional Board's discretion range from a verbal warning, staff enforcement letter, 
notice of violation, cleanup and abatement order, cease and desist order, time schedule order, referral to the State of 
California's attorney general's office, and assessment of civil liability up to $10,000 per day per violation.  When considering 
what enforcement action to take, the Regional Board examines the nature, extent and gravity of the violation, the magnitude of 
the violation, the water quality impacts resulting from the violation, and the compliance history of the violator.   
I do not expect Regional Board staff to be cruising the streets looking for homeowners who let water leave their property.  
Regional Board staff time is limited; therefore when we conduct inspections, those inspections are prioritized based on threat to 
water quality and severity of the violation.  Nevertheless, if during the course of my routine travels through Orange County for 
Regional Board work I notice a flagrant discharge of over irrigation water, I would notify the local municipality by phone or email 
and expect the local municipality to take appropriate actions through education and possibly enforcement for recalcitrant, 
multiple violations.  An assessment of civil liability in the amount of up to $35,000 to $50,000 for a one time homeowner over 
watering violation is an exaggeration and impossible.  A civil liability of that amount would only result after multiple, serious 
violations where the City has been negligent and after lower level enforcement actions by the Regional Board failed to bring the 
City into compliance with the Permit's provisions. 
  
Feel free to contact me if you have any questions. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
 
>>> jinger wallace <jingerw@hotmail.com> 6/4/2009 11:07 AM >>> 
Hi Ben & Chad, 
  
Tuesday night we persuaded our City Council here in Laguna to support the MS4 --good news, but of course they added 
some provisions. 
  
One provision they discussed at length was based on what I believe is a misunderstanding.  I'm wondering if it is true. 
  
Elizabeth Pearson, Councilmember, said that SDRWQCB will be cruising our streets looking for homeowners who let water leave 
their property.  These people will be cited and the City will be fined $35,000 to $50,000 for this one homeowners 
violation. 
  
I really doubt this and would appreciate your clarification.  
  
Many thanks, 
  
Jinger 
 

From:    Ben Neill
To:    Ben Neill
Date:    6/5/09 8:27 AM
Subject:   Fwd: Re: MS4 and Laguna Beach misunderstanding?

Page 1 of 2
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Jinger Wallace 
South Laguna 
(949) 499-6367 

 
 
 

Insert movie times and more without leaving Hotmail®. See how. 
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(6/18/2009) Ben Neill - Re: Laguna Beach Council Comments - Orange County MS4 Tentative Order Page 1

From: John Robertus
To: wholoman@lagunabeachcity.net
CC: Ben Neill;  Chad Loflen;  James Smith
Date: 6/9/2009 12:35 PM
Subject: Re: Laguna Beach Council Comments - Orange County MS4 Tentative Order

Will Holoman,  I thank you and Mayor Boyd for your comments concerning the Tentative Municipal Stormwater Permit.   
The comment letter will be provided to the Board Members and included in the record of the hearing.  JHR 

  
Permit.  A hearing by the Regional Board will be conducted on 1 July, 2009 w
>>> "Holoman, Will WQ" <wholoman@lagunabeachcity.net> 6/9/2009 8:50 AM >>>
Mr. Robertus,

Please find attached a comment letter from Mayor Kelly Boyd of Laguna Beach regarding the Orange County Municipal 
Stormwater Tentative Order.  A hard copy is in the mail.  Please contact me with any questions.

Thanks,

Will Holoman
Senior Water Quality Analyst
505 Forest Avenue
Laguna Beach, CA
92651
tel 949.497.0781

"For information about the California Regional Water  Quality Control Board, San Diego Region,  see our Web-site at 
http://www.waterboards.ca.gov/sandiego/."
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(6/18/2009) Ben Neill - Tentative LID updates in Orange County MS4 permit Page 1

From: Ben Neill
To: Aldo Licitra;  alleav@contech-cpi.com;  andre.monette@bbklaw.com;  bfowl...
CC: Christina Arias;  James Smith
Date: 6/10/2009 3:42 PM
Subject: Tentative LID updates in Orange County MS4 permit
Attachments: Tentative LID updates 06-08-09.pdf

Dear interested parties,
 
Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit Tentative 
Order No. R9-2009-0002.  Feel free to contact me if you have any questions.
 
Have a great day,
 
 
 
Ben Neill
Water Resource Control Engineer
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123
Tel: (858) 467-2983
Fax: (858) 571-6972
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 1 of 10 

F.1. Development Planning Component 
 
F.1.c.(8)  (new language) 
Alternative Performance Criteria for Watershed-Based Projects 

(8) Where a development project, greater than 100 acres in total project size 
or smaller than 100 acres in size yet part of a larger common plan of 
development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order, such 
standards shall govern review of Projects with respect to Section F.1 of 
this Order and shall be deemed to satisfy this Order’s requirements for 
LID/site design, buffer zone, infiltration and groundwater protection 
standards, source control, treatment control, and hydromodification control 
standards.  Regional BMPs may be used provided that the BMPs capture 
and retain the volume of runoff produced from the 24-hour 85th percentile 
storm event as defined in section F.1.d.(6)(a)(i) and that such controls are 
located upstream of receiving waters.  Any volume that is not retained by 
the LID BMPs, up to the design capture volume, must be treated using LID 
biofiltration.  Any volume up to and including the design capture volume, 
not retained by LID BMPs, nor treated by LID biofiltration, must be treated 
using conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below and participation in the LID substitution program in Section 
F.1.d.(8). 

 
 
F.1.d.  Standard Storm Water Mitigation Plans (SSMPs) 
Within two years of adoption of this Order, Eachthe Copermittees must 
implement submit an updated localmodel SUSMP, within twelvemonths of 
adoption of this Order, which meets the requirements of section D.1.d of this 
Order to the Regional Board’s Executive Officer for a 30 day public review and 
comment period.  The Regional Board’s Executive Officer has the discretion to 
determine the necessity of a public hearing.  Within 180 days of determination 
that the Model SSMP is in compliance with the Permit’s provisions, each 
Copermittee must update their own local SSMP, and amended ordinances 
consistent with the model SSMP, and shall submit both (local SSMP and 
amended ordinances) to the Regional Board.   The model SSMP must meet the 
requirements of section F.1.d of this Order andand  
(1) reduces Priority Development Project discharges of storm water pollutants 
from the MS4 to the MEP,  
(2) prevents Priority Development Project runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards, and  
(3) manages increases in runoff discharge rates and durations from Priority 
Development Projects that are likely to cause increased erosion of stream beds 
and banks, silt pollutant generation, or other impacts to beneficial uses and 
stream habitat due to increased erosive force. and 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 2 of 10 

(4) implements the hydromodification requirements in section F.1.h. 
 
(1) Definition of Priority Development Project 
 

Priority Development Projects are: 
 

(a) All new Development Projects that fall under the project categories or 
locations listed in section DF.1.d.(2), and 

 
(b) Those redevelopment projects that create, add, or replace at least 
5,000 square feet of impervious surfaces on an already developed site 
and the existing development and/or the redevelopment project falls under 
the project categories or locations listed in section DF.1.d.(2). Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section DF.1.d.(6) applies only to the addition or 
replacement, and not to the entire development. Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development. 

 
(c) One acre threshold: In addition to the Priority Development Project 
Categories identified in section DF.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5 As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold. 

 
(2) Priority Development Project Categories 
 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 
 

(a) New development projects that create 10,000 square feet or more of 
impervious surface (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees.Housing 
subdivisions of 10 or more dwelling units. This category includes single-
family homes, multi-family homes, condominiums, and apartments. 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 3 of 10 

(b) Commercial developments greater than one acre. This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre. The category includes, but is not limited to: hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; 
multiapartment buildings; car wash facilities; mini-malls and other 
business complexes; shopping malls; hotels; office buildings; public 
warehouses; automotive dealerships; airfields; and other light industrial 
facilities. 

 
(c) Developments of heavy industry greater than one acre. This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.). 

 
(bd) Automotive repair shops. This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539. 
 
(ce) Restaurants. This category is defined as a facility that sells prepared 
foods and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet. Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement 
F.1.d.(6) and hydromodification requirement DF.1.h. 
 
(df) All hillside development greater than 5,000 square feet. This category 
is defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 

 
(eg) Environmentally Sensitive Areas (ESAs). All development located 
within or directly adjacent to or discharging directly to an ESA (where 
discharges from the development or redevelopment will enter receiving 
waters within the ESA), which either creates 2,500 square feet of 
impervious surface on a proposed project site or increases the area of 
imperviousness of a proposed project site to 10 percent or more of its 
naturally occurring condition. “Directly adjacent” means situated within 200 
feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject 
development or redevelopment site, and not commingled with flows from 
adjacent lands. 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 4 of 10 

 
(fh) Parking lots 5,000 square feet or more or with 15 or more parking 
spaces and potentially exposed to urban runoff. Parking lot is defined as a 
land area or facility for the temporary parking or storage of motor vehicles 
used personally, for business, or for commerce. 

 
(gi) Street, roads, highways, and freeways. This category includes any 
paved surface that is 5,000 square feet or greater used for the 
transportation of automobiles, trucks, motorcycles, and other vehicles. 

 
(hj) Retail Gasoline Outlets (RGOs). This category includes RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 

 
Section F.1.d.(4) 
(4) Low Impact Development Site Design BMP Requirements 
 
Each Copermittee must require each Priority Development Project to implement 
LID BMPs which will collectively minimize directly connected impervious areas, 
limit loss of existing infiltration capacity, and protect areas that provide important 
water quality benefits necessary to maintain riparian and aquatic biota, and/or 
are particularly susceptible to erosion and sediment loss. 
 
(a)The following LID sustainability measuresBMPs must be implemented: 
  
 

(i) Each Copermittee must require LID storm water practicesBMPs or 
make a finding of infeasibility for each Priority Development Project 
in accordance with the LID substitution program in Section 
F.1.d.(8);. 

  
(ii) Each Copermittee must incorporate formalized consideration, such 

as thorough checklists, ordinances, and/or other means, of LID 
storm water practicesBMPs into the plan review process for Priority 
Development Projects;. 

 
(iii) The review of each Priority Development Project must include an 

assessment of potential collection of storm water for beneficial use; 
on-site or off-site prior to discharging from the MS4. 

 
(iv) The review of each Priority Development Project must include an 

assessment of techniques to infiltrate, filter, store, evaporate, or 
detain runoff close to the source of runoff; 
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(v) The review of each Priority Development Project must include an 
assessment of alternatives to conventional storm water conveyance 
and management systems; and 

 
(vi) Within 365 days 2 years after adoption of this Order, each 

Copermittee must review its local codes and ordinances and 
identify barriers therein to implementation of LID storm water 
practicesBMPs. Following the identification of these barriers to LID 
implementation, where feasible the Copermittee must take 
appropriate actions to remove barriers, while protecting public 
safety, directly under Copermittee control by the end of the permit 
cycle.   

 
(b) The following LID BMPs must be implemented at all Priority Development 

Projects as required below: 
 

(i) Maintain or restore natural storage reservoirs and drainage corridors 
(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. 

 
(ii) Projects with landscaped or other pervious areas shall, where feasible, 

drain a portion ofrunoff from impervious areas (rooftops, parking lots, 
sidewalks, walkways, patios, etc) into pervious areas prior to discharge 
to the MS4. The amount of runoff from impervious areas that is to drain 
to pervious areas shall correspond with the total capacity of the 
project’s pervious areas to infiltrate or treat runoff, taking into 
consideration the pervious areas’ geologic and soil conditions, slope, 
and other pertinent factors. 

 
(iii) Projects with landscaped or other pervious areas shall, where feasible, 

properly design and construct the pervious areas to effectively receive 
and infiltrate or treat runoff from impervious areas, prior to discharge to 
the MS4.  Soil compaction for these areas shall be minimized.  The 
amount of the impervious areas that are to drain to pervious areas 
must be based upon the total size, soil conditions, slope, and other 
pertinent factors. 

 
(iv) Projects with low traffic areas and appropriate soil conditions shall 

construct walkways, trails, overflow parking lots, alleys, or other low-
traffic areas with permeable surfaces, such as pervious concrete, 
porous asphalt, unit pavers, and granular materials. 

 
(c) LID BMPs sizing criteria:  

(i) LID BMPs shall be sized and designed to ensure onsite retention, 
without runoff, of the volume of runoff produced from a 24-hour 85th 
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percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map1 (“design capture volume”); 

(ii) If onsite retention LID BMPs are technically infeasible, LID biofiltration 
BMPs may treat any volume that is not retained onsite by the LID 
BMPs, may be implemented up to the design capture volume.  The LID 
biofiltration BMPs must be designed for an appropriate surface loading 
rate to prevent erosion, scour and channeling within the BMP.  Due to 
the flow through design of biofiltration BMPs, the total volume of the 
BMP, including pore spaces and prefilter detention volume is allowed 
to be no less than 0.75 times the design storm volume;  

(iii) If it is shown to be technically infeasible to treat the remaining volume 
up to and including the design capture volume using LID BMPs 
(retention or biofiltration), the project may implement conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below 
and must participate in the LID substitution program in Section 
F.1.d.(8). 

  
(d) All LID BMPs shall be designed and implemented with measures to avoid the 

creation of nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
 
Section F.1.d.(8) LID Substitution program 
The Copermittees may must develop, collectively or individually, a LID site 
design BMP substitution program for incorporation into local SSMPs, which 
would allow a Priority Development Project to substitute implementation of a high 
level ofrequired site designLID BMPs in section F.1.d.(4) for with implementation 
of some or all treatment control BMPs, mitigation and/or payment into the in-lieu 
funding program. The Copermittees shall submit the LID substitution program as 
part of their updated model SSMP.  At a minimum, the program must meet the 
requirements below: 
 

 
(a) Prior to implementation, the LID substitution program must clearly exhibit that 

it will achieve equal or better runoff quality from each Priority Development 
Project which participates in the programnot allow PDPs to result in a net 
impact to beneficial usesfrom pollutant loadings over and above the impact 
caused by projects meeting LID requirements; 

 
(b)For each Priority Development Project participating, the program must require 

all applicable source control BMPs listed in section F.1.d.(5) to be 
implemented; 

                                            
1
 The isopluvial map is available from the County of Orange.  The map can also be found as 

Figure A-1 Exhibit 7.II In the Model WQMP (September 2003), page 105 of157 at 
http://www.ocwatersheds.com/Stormwater/PDFs/2003_DAMP_Section_7_New_Development_Si
gnificant_Redevelopment.pdf. 
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(c)For each Priority Development Project participating, the program must require 

that runoff originating from exposed impervious parking areas, work areas, 
storage areas, staging areas, trash areas, and other similar areas where 
pollutants are generated and/or collected, must be routed through pervious 
areas prior to entering the MS4; 

 
(b) For each Priority Development Project participating, the program must require 

that all Low Impact Devlopment site design BMPs listed in section F.1.d(4) be 
implemented.  For each PDP participating, a technical feasibility analysis 
must be included demonstrating that it is technically infeasible to implement 
LID BMPs.  The Copermittee(s) must develop criteria for the technical 
feasibility analysis including a cost benefit analysis, examination of LID BMPs 
considered and alternatives chosen. Each PDP participating must 
demonstrate that LID BMPs were implemented as much as feasible given the 
site’s unique conditions.  Analysis must be made of the pollutant loading for 
each project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated. 

 
Technical infeasibility may result from conditions including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6). Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs. 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated SSMP document. 

 
 

(d)The program must only apply to Priority Development Projects and Priority 
Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 

 
(e)The program must develop and utilize specific design criteria for each site 

design BMP to be utilized by the program;   
 

(g)(c) The LID substitution program must include mechanisms to verify that each 
Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; and 
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(h)(d) The LID substitution program must develop and implement a review 

process which verifies that each LID site designthe BMPs to be implemented 
meet the designated design criteria. The review process must also verify that 
each Priority Development Project participating in the program is in 
compliance with all applicable SSMP requirements. 

 
(e) Each PDP that participates in the LID substitution program must mitigate for 

the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects outside 
of the hydrologic subarea but within the same hydrologic unit may be 
approved provided that the project proponent demonstrates that mitigation 
projects within the same hydrologic subarea are infeasible and that the 
mitigation project will address similar beneficial use impacts as expected from 
the PDPs pollutant load types and amount.  Offsite mitigation projects may 
include green streets projects, existing development retrofit projects, retrofit 
incentive programs, regional BMPs and stream restoration.  Project 
applicants seeking to utilize these alternative compliance provisions may 
propose other offsite mitigation projects, which the Copermitteees may 
approve if they meet the requirements of this subpart. 

 
(f) Each PDP that participates in the LID substitution program may contribute to 

a storm water mitigation fund developed by the Copermittee(s) to be used for 
water quality improvement projects which may serve in lieu of the PDP’s 
required mitigation in section F.1.d.(8)(e).  The LID substitution program shall, 
at a minimum, identify:  

 
(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility); 
(ii) The range and types of acceptable projects for which storm water 

mitigation funds may be expended;  
(iii) The entity or entities that will assume full responsibility for each 

water quality improvement project, including its successful 
completion; and 

(iv) How the dollar amount of storm water mitigation fund contributions 
will be determined. 

 
(g) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID substitution program.  The 
annual report must include the following information:    

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID substitution including feasibility analysis; 
(iv) Description of BMPs implemented; 
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(v) Total amount deposited, if any, into the storm water mitigation fund 
described in section F.1.d.(8)(j);  

(vii)(vi)Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 
 
 
F.1.f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 

 
(1) Each Copermittee must maintain a watershed-based database to track 
and inventory approved treatment control BMPs and treatment control 
BMP maintenance within its jurisdiction. At a minimum, the database must 
include information on treatment control BMP type, location, watershed, 
date of construction, party responsible for maintenance, maintenance 
certifications or verifications, inspections, inspection findings, and 
corrective actions, including whether the site was referred to the Vector 
Control District. 

 
(2) Each Copermittee must verify that approved treatment control BMPs 
are operating effectively and have been adequately maintained by 
implementing the following measures: 

 
(a) An annual inventory of all approved treatment control BMPs within the 
Copermittee’s jurisdiction. The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001; 

 
(b) The designation of high priority treatment control BMPs. High-priority 
designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors; 

 
(c) Verify implementation, operation, and maintenance of treatment BMPs 
by inspection, self-certification, surveys, or other equally effective 
approaches with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 
percent of approved final project public and private SSMPs (a.k.a. 
WQMPs) must be verified annually; 

 
(ii) Operation and maintenance verifications must be required prior 
to each rainy season; 

 
(iii) All (100 percent) projects with treatment control BMPs that are 
high priority must be inspected annually prior to each rainy season; 
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(iv) All (100 percent) public agency projects with treatment control 
BMPs must be inspected annually; 

 
(v) At least 25 percent of projects with drainage insert treatment 
control BMPs must be inspected annually; 

 
(vi) At least 20 percent of the total number of projects with 
approved treatment control BMPs must be inspected annually; 

 
(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants to the 
MEP; 

 
(viii) All inspections must verify effective operation and 
maintenance of the treatment control BMPs, as well as compliance 
with all ordinances, permits, and this Order; and 

 
(ix) Inspections must note observations of vector conditions, such 
as mosquitoes. Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange 
County Vector Control District. 
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Ben Neill - Fwd: Tentative LID updates in Orange County MS4 permit 

  

Dear USEPA staff, 
  

Attached is the language modifying the requirements for low impact development for the South Orange County MS4 permit.  

These changes were made after meeting with interested stakeholders on Tuesday, May 26, 2009.  I hope these changes also 
sufficiently address the LID comments that you submitted to us.  The Regional Board hearing is set for July 1, 9 am at the Dana 

Point Ocean Institute.  We will probably try to call you about a week before the hearing to talk.  I hope that you are able to 
attend that hearing.  Feel free to contact me if you have any questions or concerns. 

  

Sincerely, 
Ben Neill 

 
>>> Ben Neill 6/10/2009 3:42 PM >>> 

Dear interested parties, 
  

Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit 

Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any questions. 
  

Have a great day, 
  

  

  
Ben Neill 

Water Resource Control Engineer 
Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    Ben Neill
To:

   
Bromley.Eugene@epamail.epa.gov;  kemmerer.john@epamail.epa.gov;  lin.cindy@epamail.epa.gov;  

tinger.john@epa.gov
Date:    6/11/09 10:39 AM
Subject:    Fwd: Tentative LID updates in Orange County MS4 permit
CC:    James Smith
Attachments:   Tentative LID updates 06-08-09.pdf; Tentative LID updates 06-08-09.pdf

Page 1 of 1
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Ben Neill - Re: Fwd: Tentative LID updates in Orange County MS4 permit 

  
Hi John, Cindy, Eugene and John, 
  
Thank you for your supportive comments on non-storm water numeric effluent limits and removal of the 
word urban.  If you have the time, we would appreciate your perspective on the removal of the exemption 
for irrigation waters from the non-storm water prohibitions (Section B, pages 18-19 of the Mar 13 2009 draft 
and pages 10-13 of the Supplemental fact Sheet).  Comments received by 19 June will be included in the 
Boards supplemental agenda package. 
  
R, 
-Jimmy 
  
 
 
>>> Ben Neill 6/11/2009 10:39 AM >>> 
Dear USEPA staff, 
  
Attached is the language modifying the requirements for low impact development for the South Orange 
County MS4 permit.  These changes were made after meeting with interested stakeholders on Tuesday, 
May 26, 2009.  I hope these changes also sufficiently address the LID comments that you submitted to us.  
The Regional Board hearing is set for July 1, 9 am at the Dana Point Ocean Institute.  We will probably try 
to call you about a week before the hearing to talk.  I hope that you are able to attend that hearing.  Feel 
free to contact me if you have any questions or concerns. 
  
Sincerely, 
Ben Neill 
 
>>> Ben Neill 6/10/2009 3:42 PM >>> 
Dear interested parties, 
  
Attached you will find updated draft language requiring low impact development in the South Orange 
County MS4 permit Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any questions. 
  
Have a great day, 
  
  
  
Ben Neill 
Water Resource Control Engineer 

From:    James Smith
To:

   
Bromley.Eugene@epamail.epa.gov;  kemmerer.john@epamail.epa.gov;  
lin.cindy@epamail.epa.gov;  Neill, Ben;  tinger.john@epa.gov

Date:    6/11/09 1:02 PM
Subject:    Re: Fwd: Tentative LID updates in Orange County MS4 permit
Attachments:

   
Tentative Order R9-2009-0002 13Mar09.pdf; R9-2009-0002 Supplemental Fact Sheet.pdf; 
Tentative Order R9-2009-0002 13Mar09.pdf; R9-2009-0002 Supplemental Fact Sheet.pdf

Page 1 of 2
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Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

Page 2 of 2
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  6/11/2009 5:45 PM 
Subject:  CONFIRMED: R9 - Orange County MS4 permit July 1 Board hearing agenda 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part5F7429E8.0__= 
> Content-Type: multipart/alternative; boundary="=__Part5F7429E8.1__=" 
>  
> --=__Part5F7429E8.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> Dear interested party, 
> =20 
> Please see the attached Regional Board agenda for the July 1 hearing at = 
> the Ocean Institute in Dana Point, CA.  The Regional Board will not be = 
> taking an action on this item. The Regional Board will hear public = 
> comments as they pertain to the Tentative Order No. R9-2009-0002. 
> =20 
> Feel free to contact me if you have any questions.  I look forward to = 
> seeing you at the hearing. 
> =20 
> Sincerely, 
> =20 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> =20 
>  
> --=__Part5F7429E8.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.6000.16850" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>Dear interested party,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Please see the attached Regional Board agenda for the July 1 hearing = 
> at the Ocean Institute in Dana Point, CA.&nbsp; The Regional Board will = 
> not be taking an action on this item.&nbsp;The Regional Board will = 
> hear&nbsp;public comments as they pertain to the&nbsp;Tentative Order No. = 
> R9-2009-0002.</DIV> 
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(6/18/2009) Ben Neill - R9 - Orange County MS4 permit July 1 Board hearing agenda Page 1

From: <lyris@swrcb18.waterboards.ca.gov>
To: Ben Neill <bneill@waterboards.ca.gov>
Date: 6/11/2009 5:45 PM
Subject: R9 - Orange County MS4 permit July 1 Board hearing agenda
Attachments: 7-1-09agenda.pdf; agenotes.pdf; Part.004; Part.005; 7-1-09agenda.pdf; ageno

tes.pdf; Part.004; Part.005

Dear interested party,
 
Please see the attached Regional Board agenda for the July 1 hearing at the Ocean Institute in Dana Point, CA.  The Regional 
Board will not be taking an action on this item. The Regional Board will hear public comments as they pertain to the Tentative Order 
No. R9-2009-0002.
 
Feel free to contact me if you have any questions.  I look forward to seeing you at the hearing.
 
Sincerely,
 
 
 
Ben Neill
Water Resource Control Engineer
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123
Tel: (858) 467-2983
Fax: (858) 571-6972
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STATE OF CALIFORNIA 
  REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION 

AGENDA 
 

Wednesday, July 1, 2009 
9:00 a.m. 

 
 

Ocean Institute 
Conference Center 

24200 Dana Point Harbor Drive 
Dana Point, California 

 
 

 
The purpose of this meeting is for the Regional Board to obtain testimony and information from 
concerned and affected persons and to make decisions based on the information received. 
Persons who want to submit written comments or evidence on any agenda item must comply 
with the procedures described in the agenda and agenda notes.  Persons wishing to speak at 
the meeting should complete an attendance card (see Note F, attached to this Notice).  The 
Regional Board requests that all lengthy comments be submitted in writing in advance of the 
meeting date.  To ensure that the Regional Board has the opportunity to fully study and consider 
written material, comments should be received in the Regional Board's office no later than noon 
on Wednesday, June 17, 2009,* and should indicate the agenda item to which it is applicable.  If 
the submitted written material is more than 5 pages or contains foldouts, color graphics, maps, 
etc., 15 copies must be submitted for distribution to the Regional Board members and staff.  
Written material submitted after 5:00 P.M. on Wednesday, June 24, 2009 will not be provided to 
the Regional Board members and may not be considered by the Regional Board (See Note D, 
attached to this Notice). 
 
*PLEASE NOTE THAT SOME ITEMS ON THE AGENDA MAY HAVE BEEN PREVIOUSLY 
NOTICED WITH EARLIER DEADLINES FOR SUBMITTING WRITTEN COMMENTS OR MAY 
HAVE A SEPARATE HEARING PROCEDURES DOCUMENT THAT ESTABLISHES 
DIFFERENT DEADLINES FOR SUMBITING WRITTEN MATERIALS.  IN THOSE CASES THE 
DIFFERENT DEADLINES APPLY. 
 
Comments on agenda items will be accepted by E-mail subject to the same conditions set forth 
for other written submissions as long as the total submittal (including attachments) does not 
exceed five printed pages in length.  E-mail must be submitted to: 
rb9agenda@waterboards.ca.gov to insure consideration by the Regional Board.  Type the word 
“Agenda” in the subject line. 
 
Pursuant to Title 23, California Code of Regulations, Section 648.4, the Regional Board may 
refuse to admit written testimony into evidence if it is not submitted to the Regional Board in a 
timely manner, unless the proponent can demonstrate why he or she was unable to submit the 
material on time or that compliance with the deadline would create an unreasonable hardship.   
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NOTE D, attached to this Notice, refers to the procedures that will be followed by the Regional 
Board in contested adjudicatory matters if a separate Hearing Procedures Document has not 
been issued for a particular agenda item.  Parties requesting an alternate hearing process must 
do so in accord with the directions in NOTE D.  Any such request, together with supporting 
material, must be received in the Regional Board’s office no later than noon on Wednesday, 
June 17, 2009. 
 
Copies of the agenda items to be considered by the Regional Board are posted on 
the Regional Board’s website at 
http://www.waterboards.ca.gov/sandiego/board_info/agendas 
 
Except for items designated as time certain, there are no set times for agenda items.  Items may 
be taken out of order at the discretion of the Chairman. 
 
1. Roll Call and Introductions 
 
2. PUBLIC FORUM:  Any person may address the Board regarding a matter within the 

Board's jurisdiction that is not related to an item on this Meeting agenda and is not 
scheduled for a future Meeting.  Comments will generally be limited to three 
minutes, unless otherwise directed by the Chair.  Any person wishing to make a 
longer presentation should contact the Executive Officer at least ten days prior to the 
meeting. 

 
3. Minutes of Board Meeting: June 10, 2009. 
 
4. Chairman's, Board Members', State Board liaison's and Executive Officer's Reports: 

These items are for Board discussion only.  No public testimony will be allowed, and the 
Board will take no formal action. 

 
5. Recognition: Resolution of Appreciation for former Board Chair Susan Ritschel (tentative 

Resolution No. R9-2009-0096) (John Robertus) 
 
Consent Item: Item 6 is considered a non-controversial issue. (NOTE:  If there is public 
interest, concern or discussion regarding this item or a request for a public hearing, then 
the item will be removed from consent and considered after all other agenda items have 
been completed.) 
 
6. CONSIDERATION OF SETTLEMENT: Ametek Inc. - Administrative Assessment of Civil 

Liability against Ametek Inc. (former Ametek/Ketema Aerospace Manufacturing Facility) 
for violation of Cleanup and Abatement Order No. R9-2002-0201.  The Regional Board 
will consider adoption of an Order Assessing Administrative Civil Liability in accordance 
with the terms of a settlement agreement between the Regional Board Prosecution 
Team and Ametek, Inc.  The Order would resolve violations alleged in Complaint No. 
R9- 2008-0033.  The settlement includes: (1) payment of $600,000 to the Regional 
Board for reimbursement of staff costs and to the State Water Resources Control Board 
Cleanup and Abatement Account; and (2) suspension of the remaining civil liabilities 
pending Ametek, Inc.’s completion of specified actions set forth in an agreed upon 
Cleanup and Abatement Order to the satisfaction of the Regional Board.  If the Regional 
Board rejects the settlement, the matter will be rescheduled to a future public hearing at 
which time the Regional Board will consider assessment of civil liability. (Tentative Order 
No. R9-2009-0024) (Laurie Walsh) 

Remainder of the Agenda (Non-Consent Items): 
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7. Administrative Assessment of Civil Liability, South Orange County Wastewater Authority, 

the South Coast Water District Groundwater Recovery Facility.  The Regional Board will 
consider adoption of a tentative Order that would impose a $204,000 mandatory 
minimum penalty recommended in Complaint No. R9-2009-0028 for violations of Order 
No. R9-2006-0054, NPDES No. CA0107417, Waste Discharge Requirements for the 
South Orange County Wastewater Authority, Discharge to the Pacific Ocean Via the San 
Juan Creek Ocean Outfall, Orange County.  On May 13, 2009, the Regional Board 
conducted a public hearing on the matter.  The Regional Board closed the hearing and 
directed the prosecution staff and the Discharger to each submit a summary legal brief 
by June 12, 2009 based on the evidence in the record.  On July 1, 2009, the Regional 
Board will consider the briefs, continue its deliberation on the matter, and may take an 
action.  The public comment period is closed.  No testimony will be received at the July 
1, 2009 meeting. The Regional Board may approve, modify, or reject assessment of the 
recommended penalty. (Tentative Order R9-2009-0048 (Jeremy Haas)  

 
8. PUBLIC HEARING:  Reissuance of NPDES Waste Discharge Requirements for 

Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) 
draining the watersheds of the County of Orange, the Orange County Flood Control 
District, and the incorporated Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna 
Hills, Laguna Niguel, Laguna Woods, Lake Forest, Mission Viejo, Rancho Santa 
Margarita, San Clemente, and San Juan Capistrano within the San Diego Region (South 
Orange County Municipal Storm Water Requirements).  The Board will hear comments 
as they pertain to Tentative Order No. R9-2009-0002 (formerly Tentative Order Nos. R9-
2008-0001 and R9-2007-0002).  Public review of the revised Order began on March 13, 
2009, with the staff of the Northern Watershed Unit convening several meetings with the 
public and the Copermittees subsequent to public release.  This Hearing continues the 
process of reissuing the MS4 Permit that began in 2007.  The Board will not be taking an 
action on this item. (Ben Neill) 

 
9. Information Item: Algalita Marine Research Foundation – Information item on reducing 

marine debris.  (Bruce Posthumus) 
 
10. Closed Session - Discussion of Ongoing Litigation [Authorized under Government Code 

Section 11126, subd. (e)] 
The Regional Board may meet in closed session to discuss ongoing litigation for the 
following cases: 
 

 a.   People of the State of California Ex Rel. the Regional Water Quality Control Board, 
San Diego Region v. Carlos Marin, an individual in his capacity as Commissioner of 
the International Boundary and Water Commission, United States Section, et al., 
Complaint for Violations of the Clean Water Act and Related State Law Claims.  
United States District Court, Southern District of California, Case No. 01-CV-
027BTM(JFS) (filed February 2001).  (John Robertus) 

 
b.   Surfrider Foundation v. California Regional Water Quality Control Board -- San Diego 

Region and California State Water Resources Control Board; (Cabrillo Power I, LLC, 
Real Party-in-Interest), Petition for Writ of Mandate.  San Diego County Superior 
Court, Case No. 37 2007-00069621-CU-PT-CTL (filed July 2007). (Brian Kelley) 

 
c.   William G. Dickerson and Heidi Dickerson, Husband and Wife; Larry Gunning and 

Penelope L. Gunning, Husband and Wife; and Perry & Papenhausen, Inc., a 
California Corporation v.  San Diego Regional Water Quality Control Board, a Public 
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Entity, Petition for Writ of Mandate.  San Diego County Superior Court, Case No. 37-
2007-00075846-CU-WM-CTL (filed September 2007).  (Frank Melbourn) 

 
d.   In re: Test Claim on California Regional Water Quality Control Board, San Diego 

Region, Order No. R9-2007-001, (NPDES No. CAS0108758) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm 
Sewer Systems (MS4s) Draining the Watersheds of the County of San Diego, the 
Incorporated Cities of San Diego County, the San Diego Unified Port District, and the 
San Diego County Regional Airport Authority adopted on January 24, 2007. Test 
Claim filed by San Diego County, et al., with Commission on State Mandates, No. 
07-TC-09 (filed June 2008).  (Catherine George Hagan) 

 
e.   Surfrider Foundation v. California Regional Water Quality Control Board -- San Diego 

Region, (Poseidon Resources, Real Party-in-Interest), Petition for Writ of Mandate.  
San Diego County Superior Court, Case No. 37-2008-00091983-CU-WM-CTL (filed 
September 2008).  (Michelle Mata)  

 
11. Closed Session - Consideration of Initiation of Litigation or Discussion of Significant 

Exposure to Litigation 
 The Regional Board may meet in closed session to initiate or consider initiating litigation 

against persons who are alleged to have violated the Porter-Cologne Water Quality 
Control Act or the federal Clean Water Act or to discuss significant exposure to litigation 
[Authorized under Government Code Section 11126(e)] (John Robertus) 

 
12. Closed Session - Deliberation on a Decision to be Reached Based on Evidence 

Introduced in a Hearing   
 The Regional Board may meet in closed session to consider evidence received in an 

adjudicatory hearing and to deliberate on a decision to be reached based upon that 
evidence [Authorized under Government Code Section 11126(c)(3)]  

 
13. Closed Session - Personnel 
 The Regional Board may meet in closed session to consider personnel matters involving 

public employees [Authorized under Government Code Section 11126(a)] 
 
14. Arrangements for Next Meeting and Adjournment 
  Wednesday, August 12, 2009 - 9:00 a.m. 
   Water Quality Control Board 
   Regional Board Meeting Room 
   9174 Sky Park Court 
   San Diego, California 
 
 
 
 
 
 
 
 
 

Notifications 
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Completed Corrective Action Public 30-day Notice.  The Regional Board intends to issue a 
no further action letter for completion of cleanup of pollutants from a leaking underground 
storage tank (UST) at Building 1791 at Marine Corps Base Camp Pendleton.  Additional details 
about the UST case at Building 1791 are available from the Regional Board web page 
(http://www.waterboards.ca.gov/sandiego/press_room/announcements/index.shtml) and the 
Geotracker database 
(https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0607301683#).  Provided 
no significant issues arise during the public notification period, the Regional Board will issue a 
no further action letter after July 20, 2009.  (Robert Pierce) 
 
 
 
 
 
 
 
 
 
 
 
 
 DIRECTIONS TO REGIONAL BOARD MEETING 
 
From San Diego – Take the I-5 N.  Merge onto CA-1 via Exit 79 toward Beach Cities (1.6 mi).  
Turn left onto Dana Point Harbor Dr. (1.3 mi). 
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NOTES: 
 
A. GENERAL STATEMENT 
 

The primary duty of the Regional Board is to protect the quality of the waters within the 
region for all beneficial uses.  This duty is implemented by formulation and adoption of 
water quality plans for specific ground or surface water basins and by prescribing and 
enforcing requirements on all domestic and industrial waste discharges.  Responsibilities 
and procedures of the Regional Water Quality Control Board come from the State's 
Porter-Cologne Water Quality Act and the Nation's Clean Water Act. 

 
The purpose of the meeting is for the Board to obtain testimony and information from 
concerned and affected parties and make decisions after considering the 
recommendations made by the Executive Officer.   

 
All interested persons may speak at the Regional Board meeting and are expected to 
orally summarize their written submittals.  Testimony should be presented in writing prior 
to the meeting and only a summary of pertinent points presented orally.  Oral testimony 
(i.e., direct testimony or comment) will be limited in time by the Board Chair (typically 3 
minutes for interested persons and no more than 10 minutes for designated parties).  A 
timer may be used and speakers are expected to honor the time limits.   

 
B. PROCEDURE FOR CONSENT (UNCONTESTED) CALENDAR (see also 23 C.C.R. § 

647.2)   
 

Consent or uncontested agenda items are items for which there appears to be no 
controversy and which can be acted upon by the Regional Board with no discussion.  
Such items have been properly noticed and all interested parties consent to the staff 
recommendation.  The Regional Board Chair will recognize late revisions submitted by 
staff and will then call for a motion and vote on all of the consent calendar items by the 
Regional Board.   
 
If any Regional Board member or member of the public raises a question or issue 
regarding an item that requires Regional Board discussion, the item may be removed 
from the consent calendar and considered separately in an order determined by the 
Chair.  Anyone wishing to contest a consent item on the agenda is expected to appear in 
person at the Regional Board meeting and explain to the Regional Board the reason that 
it is contested. 

 
C.  PROCEDURE FOR INFORMATION ITEMS (see also 23 C.C.R. 649, et. seq.) 
 

Information items are items presented to the Regional Board for discussion only and for 
which no Regional Board action or vote is normally taken.  The Regional Board usually 
will hear a presentation by staff, but may hear presentations by others.  Comments by 
interested persons shall also be allowed.  Members of the public wishing to address the 
Regional Board on the topic under discussion should submit an attendance card 
beforehand indicating their request to speak to the Regional Board.  Comment from the 
public should be for clarification or to add to the Regional Board’s understanding of the 
item; such comment must not be testimonial in nature or argumentative, as speakers are 
not under oath and the proceeding is not adversarial.  Time limits may be imposed on 
interested persons.   
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D. PROCEDURES FOR NON-CONSENT (CONTESTED) AGENDA ITEMS 
 

Non-consent or contested agenda items are items to which the parties involved have not 
consented and the staff recommendation is in dispute.  The procedure that applies to 
such items depends on the nature of the matter.  Matters before the Regional Board may 
be quasi-legislative or quasi-judicial (adjudicative proceedings).  Such items may require 
a public hearing and all interested persons will be provided an opportunity to make 
comments.   

 
 Contested Adjudicative Matters 
 

Contested agenda items that are adjudicative, not quasi-legislative, are governed by the 
rules for adjudicative proceedings.  State Water Resources Control Board (State Water 
Board) regulations setting forth the procedures for adjudicative proceedings before the 
State and Regional Water Boards are codified in Title 23, California Code of 
Regulations, Division 3.  Adjudicative proceedings before the State and Regional Water 
Boards are governed by State Water Board regulations as authorized by Chapter 4.5 of 
the Administrative Procedures Act (commencing with section 11400 of the Government 
Code).  State Water Board regulations further provide that, with certain exceptions, 
adjudicative proceedings will be conducted in accordance with sections 800-805 of the 
Evidence Code and section 11513 of Chapter 5 of the Government Code.  (Other 
provisions of Chapter 5 of the Government Code do not apply to adjudicative 
proceedings before the State and Regional Water Boards).  A copy of those regulations 
and Chapter 4.5 of the Administrative Procedures Act, section 11513 of the Government 
Code and sections 801-805 of the Evidence Code can be found at 
http://www.waterboards.ca.gov/laws_regulations/.   

 
An adjudicative proceeding is a hearing to receive evidence for determination of facts 
pursuant to which the State or Regional Water Board formulates and issues a decision.  
A decision determines a legal right, duty, privilege, immunity or other legal interest of a 
particular person or persons.  Examples of adjudicative proceedings include hearings to 
receive evidence concerning the issuance of waste discharge requirements or National 
Pollutant Discharge Elimination System (NPDES) permits, concerning cease and desist 
orders, and concerning orders imposing administrative civil liability.  Adjudicative 
proceedings are not conducted according to the technical rules of evidence, and the 
Regional Board will accept testimony and comments that are reasonably relevant to the 
issues before the Board.  Testimony or comments that are not reasonably relevant, or 
that are repetitious, will be excluded.   

 
In some adjudicative matters, a separate Hearing Procedures Document has been 
issued.  In those cases, the procedures set forth in that Document will apply, subject to 
discretionary modification by the Chairman.  For other adjudicatory matters, the Chair 
may establish specific procedures for each item, and consistent with section 648, 
subdivision (d) of title 23 of the California Code of Regulations may waive nonstatutory 
provisions of the regulations. Generally, all witnesses testifying before the Regional 
Board must affirm the truth of their testimony and are subject to questioning by the 
Board Members.  
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Absent a separate Hearing Procedures Document, the Board normally conducts 
adjudicative proceedings in an informal manner.  That is, the Board does not, generally, 
require the designation of parties, the prior identification of witnesses, prior submission  
 
of written testimony, or the cross examination of witnesses.  Any requests for an 
alternate hearing process should be directed to the Executive Officer and must be 
received by the Regional Board by the deadline set forth on pages 1-2 of the Agenda.   
 
When the Regional Board determines that a hearing will be formal (as opposed to 
informal, as described above), participants in a contested agenda item are either 
“designated parties” or “interested persons.”  Only designated parties will have the right 
to cross-examination, and may be subject to cross-examination.  Interested persons 
(i.e., nondesignated parties) do not have a right to cross-examination, but may ask the 
Regional Board to clarify testimony.  Interested persons may also be asked to clarify 
their statements at the discretion of the Regional Board.   

 
 Designated parties include:   
  -Staff of the Regional Board 
  -Discharger or Responsible Party 
  -Persons directly affected by the discharge 
 

All other persons wishing to testify or provide comments for a formal hearing are 
“interested persons” and not “designated parties.”  Such interested persons may request 
status as a designated party for purposes of the formal hearing by submitting such 
request in writing to the Regional Board no later than the date specified at the beginning 
of the Agenda Notice or in the applicable Notice of Public Hearing or Hearing 
Procedures Document.  The request must explain the basis for status as a designated 
party and, in particular, how the person is directly affected by the discharge. 

 
All persons testifying must state their name, address, affiliation, and whether they have 
taken the oath before testifying.  The order of testimony for formal hearings generally will 
be as follows, unless modified by the Regional Board Chair:  

 
 -Testimony and cross-examination of Regional Board staff 
 -Testimony and cross-examination of discharger 
 -Testimony and cross-examination of other designated parties 
 -Testimony by interested persons 
 -Closing statement by designated parties other than discharger 
 -Closing statement by discharger 
 -Closing statement by staff 
 -Recommendation by Executive Officer (as appropriate) 
 -Close hearing 
 -Deliberation and voting by Regional Board 
 

Closing statements shall be for the purpose of summarization and rebuttal and are not to 
be used to introduce new evidence or testimony.  After considering evidence, testimony, 
and comments, the Regional Board may choose to adopt an order regarding a proposed 
agenda item.   
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 Quasi-legislative Matters 
 

Quasi-legislative matters include rulemaking and some informational proceedings.  
These matters may include hearings for the adoption or amendment of regulations, 
water quality control plans, and hearings to gather information to assist the State and 
Regional Water Boards in formulating policy for future action.  They are not adjudicative 
proceedings and are subject to different procedures.  (See PROCEDURE FOR 
INFORMATION ITEMS, above, and Cal. Code Regs. Tit. 23, § 649, et seq.)  

 
E. CONTRIBUTIONS TO REGIONAL BOARD MEMBERS 
 

Persons applying for or actively supporting or opposing waste discharge requirements or 
other Regional Board orders must comply with legal requirements if they or their agents 
have contributed or proposed to contribute $250 or more to the campaign of a Regional 
Board member for elected office.  Contact the Regional Board for details if you fall into 
this category. 

 
F. PROCEDURAL INFORMATION 
 

The Regional Board may meet in closed session to discuss matters in litigation, 
including discussion of initiated litigation, significant exposure to litigation, or decisions to 
initiate litigation [Authority:  Government Code § 11126(e)]; deliberate on a decision to 
be reached based upon evidence introduced in an adjudicatory hearing [Authority:  
Government Code § 11126(d)]; or to consider the appointment, employment or dismissal 
of a public employee to hear complaints or charges brought against a public employee 
[Authority:  Government Code §11126(a)]. 

 
The Regional Board may break for lunch at approximately noon at the discretion of the 
Chairman.  During the lunch break Regional Board members may have lunch together.  
Other than properly noticed closed session items, Regional Board business will not be 
discussed. 

 
Agenda items are subject to postponement.  A listing of postponed items will be posted 
in the meeting room.  You may contact the designated staff contact person in advance of 
the meeting day for information on the status of any agenda item. 

 
Speaker Cards.  All persons desiring to address the Regional Board are required to fill 
out a speaker card.  Cards are normally provided near the entrance to the meeting room. 
 Regional Board staff can assist you in locating the cards. 

 
Please fill out a separate card for each item you plan to speak on.  All relevant sections, 
including the oath, must be completed.  Please use the appropriate color card, as 
indicated below: 

  Blue: Public Comments (for items requiring no Regional Board action - Public 
Forum, status reports, etc.). 

  Green: Public Testimony, in support of the tentative action. 
  Pink: Public Testimony, opposed to the tentative action. 
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G. AVAILABILITY OF EXECUTIVE OFFICER’S REPORT AND AGENDA MATERIAL 

 
Visit our website at www.waterboards.ca.gov/sandiego to view the Executive Officer’s 
Report over the internet two days prior to the Regional Board meeting.  A copy can also 
be obtained by contacting the staff office.  A limited number of copies are available at the 
meeting. 
 
Copies of most agenda items to be considered by the Regional Board are posted on the 
Regional Board’s website at 
http://www.waterboards.ca.gov/sandiego/board_info/agendas. 

 
Details concerning other agenda items are available for public reference during normal 
working hours at the Regional Board's office.  The appropriate staff contact person, 
indicated with the specific agenda item, can answer questions and provide additional 
information.  For additional information about the Board, please see the attached sheet. 

 
H. PETITION OF REGIONAL BOARD ACTION 
  
 In accordance with California Water Code section 13320, any person affected adversely 

by most decisions of the California Regional Water Quality Control Board, San Diego 
Region (Regional Board) may petition the State Water Resources Control Board (State 
Board) to review the decision.  The petition must be received by the State Board within 
30 days of the Regional Board's meeting at which the adverse action was taken.  Copies 
of the law and regulations applicable to filing petitions will be provided upon request. 

  
I. HEARING RECORD 
  
 Material presented to the Board as part of testimony (e.g. photographs, slides, charts, 

diagrams etc.) that is to be made part of the record must be left with the Board.  
Photographs or slides of large exhibits are acceptable. 

 
 All Board files, exhibits, and agenda material pertaining to items on this agenda are 

hereby made a part of the record. 
 
J. ACCESSIBILITY 
 
 The facility is accessible to people with disabilities.  Individuals who have special 

accommodation or language needs, please contact Ms. Lori Costa at (858) 467-2357 or 
lcosta@waterboards.ca.gov at least 5 working days prior to the meeting.  
TTY/TDD/Speech-to-Speech users may dial 7-1-1 for the California Relay Service. 

 
K. PRESENTATION EQUIPMENT 

 
Providing and operating projectors and other presentation aids are the responsibilities of 
the speakers.  Some equipment may be available at the Board Meeting; however, the 
type of equipment available will vary dependent on the meeting location.  Because of 
compatibility issues, provision and operation of laptop computers and projectors for 
Power Point presentations will generally be the responsibility of the individual speakers.  
To ascertain the availability of presentation equipment please contact Ms. Lori Costa at 
(858) 467-2357 or lcosta@waterboards.ca.gov at least 5 working days prior to the 
meeting. 
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Ben Neill - RE: Tentative LID updates in Orange County MS4 permit 

  
Nancy, 
I realize the predicament, but we need time to finish revisions in response to the comments received by 15 
May and from the various meetings.  We want to give the Copermittees time to review changes at least 
before preparing their verbal comments. 
-Jimmy 
 
>>> "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 6/12/2009 3:37 PM >>> 
Wait a minute.  Next Friday is June 19, which is the deadline day for our submittal of written comments.  
That doesn't work if we don't get the revisions until that same day... 
  
Nancy Palmer 

-----Original Message----- 
From: James Smith [mailto:JSmith@waterboards.ca.gov] 

Sent: Friday, June 12, 2009 3:22 PM 
To: Nancy Palmer; Ben Neill 

Subject: RE: Tentative LID updates in Orange County MS4 permit 

 

Yes, as part of the agenda package to be released next Friday, an updates and errata will be 
provided that shows all changes from the Mar draft in redline/strikeout. 
-Jimmy 
 
>>> "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 6/12/2009 3:13 PM >>> 
Ben, Jimmy, 
Are you going to be distributing out an updated set and/or redline version of all of the proposed errata 
changes (to all sections), so that we are all speaking from the same place?  It makes it very 
complicated for everyone if we need to make separate comments on the "official" March 13 draft even 
if we are reasonably satisified with the changes proposed since then, if the errata aren't more formally 
distributed for comment.  I'm not even sure I have all the latest bits and pieces... 
  
Thank you! 
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, June 10, 2009 3:42 PM 
To: andre.monette@bbklaw.com; npalmer@ci.laguna-niguel.ca.us; dslaven@ci.lake-
forest.ca.us; myahya@cityofalisoviejo.com; JAmes@cityofmissionviejo.org; 
myahya@cityofrsm.org; Aldo Licitra; alleav@contech-cpi.com; bfowler@danapoint.org; 

From:    James Smith
To:    Palmer, Nancy
Date:    6/12/09 3:42 PM
Subject:   RE: Tentative LID updates in Orange County MS4 permit
CC:    Ben Neill

Page 1 of 2
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laustin@geosyntec.com; cmacon@lagunawoodscity.org; mrrich@mactec.com; 
mlcoffee@nossaman.com; ngarrison@nrdc.org; Chris.crompton@ocpw.ocgov.com; 
jenna.voss@ocpw.ocgov.com; jennifer.weiland@ocpw.ocgov.com; 
richard.boon@ocpw.ocgov.com; lcoleyeisenberg@ranchomv.com; lmcckenney@rbf.com; 
CMPadres@rcflood.org; vondrakm@san-clemente.org 
Cc: Christina Arias; James Smith 
Subject: Tentative LID updates in Orange County MS4 permit 
 
Dear interested parties, 
  
Attached you will find updated draft language requiring low impact development in the South 
Orange County MS4 permit Tentative Order No. R9-2009-0002.  Feel free to contact me if you 
have any questions. 
  
Have a great day, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Ben Neill - RE: Tentative LID updates in Orange County MS4 permit 

  
Yes, as part of the agenda package to be released next Friday, an updates and errata will be provided that 
shows all changes from the Mar draft in redline/strikeout. 
-Jimmy 
 
>>> "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 6/12/2009 3:13 PM >>> 
Ben, Jimmy, 
Are you going to be distributing out an updated set and/or redline version of all of the proposed errata 
changes (to all sections), so that we are all speaking from the same place?  It makes it very complicated for 
everyone if we need to make separate comments on the "official" March 13 draft even if we are reasonably 
satisified with the changes proposed since then, if the errata aren't more formally distributed for comment.  
I'm not even sure I have all the latest bits and pieces... 
  
Thank you! 
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, June 10, 2009 3:42 PM 
To: andre.monette@bbklaw.com; npalmer@ci.laguna-niguel.ca.us; dslaven@ci.lake-forest.ca.us; 
myahya@cityofalisoviejo.com; JAmes@cityofmissionviejo.org; myahya@cityofrsm.org; Aldo Licitra; 
alleav@contech-cpi.com; bfowler@danapoint.org; laustin@geosyntec.com; 
cmacon@lagunawoodscity.org; mrrich@mactec.com; mlcoffee@nossaman.com; 
ngarrison@nrdc.org; Chris.crompton@ocpw.ocgov.com; jenna.voss@ocpw.ocgov.com; 
jennifer.weiland@ocpw.ocgov.com; richard.boon@ocpw.ocgov.com; 
lcoleyeisenberg@ranchomv.com; lmcckenney@rbf.com; CMPadres@rcflood.org; vondrakm@san-
clemente.org 
Cc: Christina Arias; James Smith 
Subject: Tentative LID updates in Orange County MS4 permit 
 
Dear interested parties, 
  
Attached you will find updated draft language requiring low impact development in the South Orange 
County MS4 permit Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any 
questions. 
  
Have a great day, 
  
  
  

From:    James Smith
To:    Neill, Ben;  Palmer, Nancy
Date:    6/12/09 3:22 PM
Subject:   RE: Tentative LID updates in Orange County MS4 permit
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Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Published Friday, June 12, 2009 12:09 AM PDT 

Top Stories 

Neutral on permit criteria 
City Council members vote unanimously to provide information on proposed water permit, but take 
no sides on the matter. 

By Barbara Diamond 

Asked to either support or oppose the new waste water permit requirements proposed by the Regional 
Water Quality Control Board, San Diego, the City Council did neither. 
 
The council voted unanimously June 2 to send a letter signed by the mayor that included a complimentary 
paragraph written by the city’s Environmental Committee on the board’s efforts to reduce urban runoff and 
improve water quality, along with suggested amendments and a statement of concern about the costs of 
enforcing runoff prohibitions, but with no outright endorsement or rejection of the proposed permit, known 
as MS4. 

“If we help create this law and one person violates it, the city will get fined,” Mayor Pro Tem Elizabeth 
Pearson said. ”That will be very expensive, let alone [the expense] of trying to monitor it.” 
 
Laguna Beach was not among the cities that signed off on a letter from the county to the board outlining 
objections to specific measures, such as the strict prohibition on irrigation run-off; requirements 
inconsistent with existing or draft MS4 permits, including those of neighboring Santa Ana and Los Angeles 
boards the bureaucratic burden of additional planning requirements; arbitrary establishment of increased 
municipal responsibility; and development standards dictated by storm water volume. 
 
“The county’s Dear John letter comes down to one thing: two boards,” said Elisabeth Brown, president of 
Laguna Greenbelt Inc. 
 
She has dealt with both the Santa Ana board, which opposes the proposed permit, and the San Diego 
board trying to get rid of dirt dumped in Laguna Canyon. 
 
“One pile was in the Santa Ana District and they didn’t even reply to phone calls,” Brown said. “Go with 
San Diego. They are not perfect, but nobody is.” 
 
Brown was among the city environmentalists who spoke to the council in support of the provisions of the 
permit, led by Councilwoman Verna Rollinger, who stated her position before the public comment period. 
 
“I and about a dozen Laguna residents have been attending the San Diego Regional Water Quality Control 
Board meetings and workshops on the MS4 permit,” Rollinger said. “We must support it. We need the 
inland cities to take water quality as seriously as we do. 
 
“The destruction that has occurred in Aliso Creek is a direct result of water runoff and pollutants from 
urbanized areas.” 
 
Rollinger said the board has the power to stop the runoff and pollutants through the permit, which she said 
is preferable to filling the creek with concrete — a reference to the county and Army Corps of Engineers 
proposal, known as the SUPER Project, to rehabilitate the creek. 
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She urged support for the permit, echoed by the city’s Environmental Committee. 
 
“The committee felt obligated to support the permit,” committee member Scott Sebastian said. 
 
Sebastian co-signed a letter to the council with committee member Lisa Marks that accompanied a draft 
memorandum from which the council excerpted the first paragraph for its official communique. 
 
The paragraph expressed admiration for the board’s efforts to reduce runoff and improve water quality and 
advised the board of the city’ concerns about the Aliso Creek watershed where excess runoff has eroded 
the waterway and polluted it. 
 
Among the recommendations by the committee that were not included in the city’s official comments on 
the MS4 permit: 
 

 Strengthen requirements for retrofitting existing developments; and 

 

 Strengthen regulations of non-bacterial pollutants such as fertilizer, herbicides, pesticides and automotive 

fluids 
 
The committee also favored storm water control by retention rather than detention and release to reduce 
the amount of water flowing through the creek onto Aliso Beach. 
 
“We have to have the MS4 permit, but do we have to have to have it all right now?” Person asked. 
 
“Laguna Beach has come a long way. Perhaps we should get lists of things we are doing — spending 
$389,000 a year in the water quality department. But we didn’t get there overnight. We’ve been at it 10 or 
12 years.” 
 
City Manager Ken Frank suggested that the council’s best option was not to take a position. “Let the 
environmental group be as aggressive as they want,” Frank said. “Verna can go to the board and testify.” 
 
He said the council could support the environmental committee’s letter but should include a caveat about 
financial concerns. 
 
Among the substantial new costs for the city if the proposed permit is adopted, according to Frank: 
 

 Enforcement requirements for over-watering; 

 

 Increased water quality monitoring and testing requirements; 

 

 More restrictive water quality standards that would need additional staff to investigate violations; 

 

 Mandatory evaluation of municipal facilities that could result in expensive capital expenditures to retro-fit; 

and 
 

 New data-tracking systems required. 

 
Not to mention a lot of residents who will blame the council if they get slapped with a hefty fine, Frank said. 
 
“Do we really have the luxury to worry about angry constituents?” committee member Bonnie Hano said. 
“If they don’t like it — tough.” 
 
Adoption of the permit is set for August. Written comment will be accepted until June 19. 
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Ben Neill - RE: Tentative LID updates in Orange County MS4 permit 

  

Ben, Jimmy, 
Are you going to be distributing out an updated set and/or redline version of all of the proposed errata changes (to all sections), 

so that we are all speaking from the same place?  It makes it very complicated for everyone if we need to make separate 

comments on the "official" March 13 draft even if we are reasonably satisified with the changes proposed since then, if the 
errata aren't more formally distributed for comment.  I'm not even sure I have all the latest bits and pieces... 

  
Thank you! 

Nancy Palmer 

City of Laguna Niguel 
949-362-4384 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 

Sent: Wednesday, June 10, 2009 3:42 PM 
To: andre.monette@bbklaw.com; npalmer@ci.laguna-niguel.ca.us; dslaven@ci.lake-forest.ca.us; 

myahya@cityofalisoviejo.com; JAmes@cityofmissionviejo.org; myahya@cityofrsm.org; Aldo Licitra; alleav@contech-

cpi.com; bfowler@danapoint.org; laustin@geosyntec.com; cmacon@lagunawoodscity.org; mrrich@mactec.com; 
mlcoffee@nossaman.com; ngarrison@nrdc.org; Chris.crompton@ocpw.ocgov.com; jenna.voss@ocpw.ocgov.com; 

jennifer.weiland@ocpw.ocgov.com; richard.boon@ocpw.ocgov.com; lcoleyeisenberg@ranchomv.com; 
lmcckenney@rbf.com; CMPadres@rcflood.org; vondrakm@san-clemente.org 

Cc: Christina Arias; James Smith 

Subject: Tentative LID updates in Orange County MS4 permit 
 

Dear interested parties, 
  

Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit 

Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any questions. 
  

Have a great day, 
  

  

  
Ben Neill 

Water Resource Control Engineer 
Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us>

To:    "'Ben Neill'" <BNeill@waterboards.ca.gov>, <JSmith@waterboards.ca.gov>

Date:    6/12/09 3:14 PM
Subject:   RE: Tentative LID updates in Orange County MS4 permit

Page 1 of 1

6/18/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A3270D0Region9RB9Post1001...

0006782



Ben Neill - RE: Tentative LID updates in Orange County MS4 permit 

  
Thank you, that should make everyone's job easier! 
  
Nancy Palmer 

-----Original Message----- 

From: James Smith [mailto:JSmith@waterboards.ca.gov] 
Sent: Friday, June 12, 2009 3:22 PM 

To: Nancy Palmer; Ben Neill 
Subject: RE: Tentative LID updates in Orange County MS4 permit 

 

Yes, as part of the agenda package to be released next Friday, an updates and errata will be 
provided that shows all changes from the Mar draft in redline/strikeout. 
-Jimmy 
 
>>> "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 6/12/2009 3:13 PM >>> 
Ben, Jimmy, 
Are you going to be distributing out an updated set and/or redline version of all of the proposed errata 
changes (to all sections), so that we are all speaking from the same place?  It makes it very 
complicated for everyone if we need to make separate comments on the "official" March 13 draft even 
if we are reasonably satisified with the changes proposed since then, if the errata aren't more formally 
distributed for comment.  I'm not even sure I have all the latest bits and pieces... 
  
Thank you! 
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, June 10, 2009 3:42 PM 
To: andre.monette@bbklaw.com; npalmer@ci.laguna-niguel.ca.us; dslaven@ci.lake-
forest.ca.us; myahya@cityofalisoviejo.com; JAmes@cityofmissionviejo.org; 
myahya@cityofrsm.org; Aldo Licitra; alleav@contech-cpi.com; bfowler@danapoint.org; 
laustin@geosyntec.com; cmacon@lagunawoodscity.org; mrrich@mactec.com; 
mlcoffee@nossaman.com; ngarrison@nrdc.org; Chris.crompton@ocpw.ocgov.com; 
jenna.voss@ocpw.ocgov.com; jennifer.weiland@ocpw.ocgov.com; 
richard.boon@ocpw.ocgov.com; lcoleyeisenberg@ranchomv.com; lmcckenney@rbf.com; 
CMPadres@rcflood.org; vondrakm@san-clemente.org 
Cc: Christina Arias; James Smith 
Subject: Tentative LID updates in Orange County MS4 permit 
 
Dear interested parties, 

From:    "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us>
To:    "'James Smith'" <JSmith@waterboards.ca.gov>, "'Ben Neill'" <BNeill@waterboards.ca.gov>
Date:    6/12/09 3:30 PM
Subject:   RE: Tentative LID updates in Orange County MS4 permit

Page 1 of 2
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Attached you will find updated draft language requiring low impact development in the South 
Orange County MS4 permit Tentative Order No. R9-2009-0002.  Feel free to contact me if you 
have any questions. 
  
Have a great day, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

Page 2 of 2
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(6/18/2009) Ben Neill - Confirmation of Order 1602296 for July 1, 2009 Orange County MS4Permit Public Hearing Page 1

From: <liliana_cueva@dailyjournal.com>
To: <bneill@waterboards.ca.gov>
Date: 6/15/2009 11:29 AM
Subject: Confirmation of Order 1602296 for July 1, 2009 Orange County MS4Permit Public Hearing

Dear Customer:

The order listed below has been received and processed.  If you have any questions regarding this order, please contact your ad 
coordinator or the phone number listed below.

Customer Account Number: 120457
Type of Notice                  : HRG - NOTICE OF HEARING
Ad Description                  : July 1, 2009 Orange County MS4 Permit Public Hearing
Our Order Number            : 1602296
Newspaper                       : THE REGISTER
Publication Date(s)            : 05/29/2009

Sales/Hrg Date                 : 07/01/2009

Thank you for using the Daily Journal Corporation.

LILIANA CUEVA
DAILY JOURNAL CORPORATION
CALIFORNIA NEWSPAPER SERVICE BUREAU
915 E. FIRST ST., LOS ANGELES, CA 90012
Phone: (800) 788 7840 / (213)229-5300
Fax: (800) 540 4089 / (213)229-5481  
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 

To: <BNeill@waterboards.ca.gov> 

Date:  6/15/2009 4:04 PM 

Subject:  CONFIRMED: Tentative LID updates in Orange County MS4 permit 

 

Your message was successfully distributed to reg9_oc_ms4permit. 

 

You are receiving this email message because your personal settings 

for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 

that you will not receive these confirmation messages in the future by 

sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 

with the words "set reg9_oc_ms4permit noack" in the body of the message. 

 

For your records, here is a copy of your message: 

 

> This is a MIME message. If you are reading this text, you may want to  

> consider changing to a mail reader or gateway that understands how to  

> properly handle MIME multipart messages. 

>  

> --=__PartCCE7BD0B.0__= 

> Content-Type: multipart/alternative; boundary="=__PartCCE7BD0B.1__=" 

>  

> --=__PartCCE7BD0B.1__= 

> Content-Type: text/plain; charset=US-ASCII 

> Content-Transfer-Encoding: quoted-printable 

>  

>  

>  

>  

> Dear interested parties, 

> =20 

> Attached you will find updated draft language requiring low impact = 

> development in the South Orange County MS4 permit Tentative Order No. = 

> R9-2009-0002.  Feel free to contact me if you have any questions. 

> =20 

> Have a great day, 

> =20 

> =20 

> =20 

> Ben Neill 

> Water Resource Control Engineer 

> Northern Watershed Protection Unit 

> San Diego Regional Water Quality Control Board 

> 9174 Sky Park Ct., Suite 100 

> San Diego, CA 92123 

> Tel: (858) 467-2983 

> Fax: (858) 571-6972 

>  

> --=__PartCCE7BD0B.1__= 

> Content-Type: text/html; charset=US-ASCII 

> Content-Transfer-Encoding: quoted-printable 

> Content-Description: HTML 

>  

> <HTML><HEAD> 

> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 

> <META content=3D"MSHTML 6.00.6000.16850" name=3DGENERATOR></HEAD> 

> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"><BR><BR><BR> 

> <DIV>Dear interested parties,</DIV> 

> <DIV>&nbsp;</DIV> 

> <DIV>Attached you will find updated draft language requiring low impact = 

> development&nbsp;in the South Orange County MS4 permit Tentative Order No. = 

> R9-2009-0002.&nbsp; Feel free to contact me if you have any questions.</DIV= 

> > 

> <DIV>&nbsp;</DIV> 

> <DIV>Have a great day,</DIV> 

> <DIV>&nbsp;</DIV> 

> <DIV>&nbsp;</DIV> 

> <DIV>&nbsp;</DIV> 
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Ben Neill - Tentative LID updates in Orange County MS4 permit 

  

 

 
 

Dear interested parties, 
  

Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit 

Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any questions. 
  

Have a great day, 
  

  

  
Ben Neill 

Water Resource Control Engineer 
Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 

9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    6/15/09 4:04 PM
Subject:    Tentative LID updates in Orange County MS4 permit
Attachments:

   
Tentative LID updates 06-08-09.pdf; Part.003; Part.004; Tentative LID updates 06-08-09.pdf; Part.003; 

Part.004; Tentative LID updates 06-08-09.pdf; Part.003; Part.004

Page 1 of 1
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 1 of 10 

F.1. Development Planning Component 
 
F.1.c.(8)  (new language) 
Alternative Performance Criteria for Watershed-Based Projects 

(8) Where a development project, greater than 100 acres in total project size 
or smaller than 100 acres in size yet part of a larger common plan of 
development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order, such 
standards shall govern review of Projects with respect to Section F.1 of 
this Order and shall be deemed to satisfy this Order’s requirements for 
LID/site design, buffer zone, infiltration and groundwater protection 
standards, source control, treatment control, and hydromodification control 
standards.  Regional BMPs may be used provided that the BMPs capture 
and retain the volume of runoff produced from the 24-hour 85th percentile 
storm event as defined in section F.1.d.(6)(a)(i) and that such controls are 
located upstream of receiving waters.  Any volume that is not retained by 
the LID BMPs, up to the design capture volume, must be treated using LID 
biofiltration.  Any volume up to and including the design capture volume, 
not retained by LID BMPs, nor treated by LID biofiltration, must be treated 
using conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below and participation in the LID substitution program in Section 
F.1.d.(8). 

 
 
F.1.d.  Standard Storm Water Mitigation Plans (SSMPs) 
Within two years of adoption of this Order, Eachthe Copermittees must 
implement submit an updated localmodel SUSMP, within twelvemonths of 
adoption of this Order, which meets the requirements of section D.1.d of this 
Order to the Regional Board’s Executive Officer for a 30 day public review and 
comment period.  The Regional Board’s Executive Officer has the discretion to 
determine the necessity of a public hearing.  Within 180 days of determination 
that the Model SSMP is in compliance with the Permit’s provisions, each 
Copermittee must update their own local SSMP, and amended ordinances 
consistent with the model SSMP, and shall submit both (local SSMP and 
amended ordinances) to the Regional Board.   The model SSMP must meet the 
requirements of section F.1.d of this Order andand  
(1) reduces Priority Development Project discharges of storm water pollutants 
from the MS4 to the MEP,  
(2) prevents Priority Development Project runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards, and  
(3) manages increases in runoff discharge rates and durations from Priority 
Development Projects that are likely to cause increased erosion of stream beds 
and banks, silt pollutant generation, or other impacts to beneficial uses and 
stream habitat due to increased erosive force. and 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 2 of 10 

(4) implements the hydromodification requirements in section F.1.h. 
 
(1) Definition of Priority Development Project 
 

Priority Development Projects are: 
 

(a) All new Development Projects that fall under the project categories or 
locations listed in section DF.1.d.(2), and 

 
(b) Those redevelopment projects that create, add, or replace at least 
5,000 square feet of impervious surfaces on an already developed site 
and the existing development and/or the redevelopment project falls under 
the project categories or locations listed in section DF.1.d.(2). Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SUSMP requirements, the numeric sizing 
criteria discussed in section DF.1.d.(6) applies only to the addition or 
replacement, and not to the entire development. Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development. 

 
(c) One acre threshold: In addition to the Priority Development Project 
Categories identified in section DF.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.5 As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold. 

 
(2) Priority Development Project Categories 
 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SUSMP requirements. 
 

(a) New development projects that create 10,000 square feet or more of 
impervious surface (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees.Housing 
subdivisions of 10 or more dwelling units. This category includes single-
family homes, multi-family homes, condominiums, and apartments. 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 3 of 10 

(b) Commercial developments greater than one acre. This category is 
defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than 
one acre. The category includes, but is not limited to: hospitals; 
laboratories and other medical facilities; educational institutions; 
recreational facilities; municipal facilities; commercial nurseries; 
multiapartment buildings; car wash facilities; mini-malls and other 
business complexes; shopping malls; hotels; office buildings; public 
warehouses; automotive dealerships; airfields; and other light industrial 
facilities. 

 
(c) Developments of heavy industry greater than one acre. This category 
includes, but is not limited to, manufacturing plants, food processing 
plants, metal working facilities, printing plants, and fleet storage areas 
(bus, truck, etc.). 

 
(bd) Automotive repair shops. This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539. 
 
(ce) Restaurants. This category is defined as a facility that sells prepared 
foods and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet. Restaurants where land development is 
less than 5,000 square feet must meet all SUSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement 
F.1.d.(6) and hydromodification requirement DF.1.h. 
 
(df) All hillside development greater than 5,000 square feet. This category 
is defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 

 
(eg) Environmentally Sensitive Areas (ESAs). All development located 
within or directly adjacent to or discharging directly to an ESA (where 
discharges from the development or redevelopment will enter receiving 
waters within the ESA), which either creates 2,500 square feet of 
impervious surface on a proposed project site or increases the area of 
imperviousness of a proposed project site to 10 percent or more of its 
naturally occurring condition. “Directly adjacent” means situated within 200 
feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject 
development or redevelopment site, and not commingled with flows from 
adjacent lands. 

0006790



Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 4 of 10 

 
(fh) Parking lots 5,000 square feet or more or with 15 or more parking 
spaces and potentially exposed to urban runoff. Parking lot is defined as a 
land area or facility for the temporary parking or storage of motor vehicles 
used personally, for business, or for commerce. 

 
(gi) Street, roads, highways, and freeways. This category includes any 
paved surface that is 5,000 square feet or greater used for the 
transportation of automobiles, trucks, motorcycles, and other vehicles. 

 
(hj) Retail Gasoline Outlets (RGOs). This category includes RGOs that 
meet the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 

 
Section F.1.d.(4) 
(4) Low Impact Development Site Design BMP Requirements 
 
Each Copermittee must require each Priority Development Project to implement 
LID BMPs which will collectively minimize directly connected impervious areas, 
limit loss of existing infiltration capacity, and protect areas that provide important 
water quality benefits necessary to maintain riparian and aquatic biota, and/or 
are particularly susceptible to erosion and sediment loss. 
 
(a)The following LID sustainability measuresBMPs must be implemented: 
  
 

(i) Each Copermittee must require LID storm water practicesBMPs or 
make a finding of infeasibility for each Priority Development Project 
in accordance with the LID substitution program in Section 
F.1.d.(8);. 

  
(ii) Each Copermittee must incorporate formalized consideration, such 

as thorough checklists, ordinances, and/or other means, of LID 
storm water practicesBMPs into the plan review process for Priority 
Development Projects;. 

 
(iii) The review of each Priority Development Project must include an 

assessment of potential collection of storm water for beneficial use; 
on-site or off-site prior to discharging from the MS4. 

 
(iv) The review of each Priority Development Project must include an 

assessment of techniques to infiltrate, filter, store, evaporate, or 
detain runoff close to the source of runoff; 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 5 of 10 

(v) The review of each Priority Development Project must include an 
assessment of alternatives to conventional storm water conveyance 
and management systems; and 

 
(vi) Within 365 days 2 years after adoption of this Order, each 

Copermittee must review its local codes and ordinances and 
identify barriers therein to implementation of LID storm water 
practicesBMPs. Following the identification of these barriers to LID 
implementation, where feasible the Copermittee must take 
appropriate actions to remove barriers, while protecting public 
safety, directly under Copermittee control by the end of the permit 
cycle.   

 
(b) The following LID BMPs must be implemented at all Priority Development 

Projects as required below: 
 

(i) Maintain or restore natural storage reservoirs and drainage corridors 
(including depressions, areas of permeable soils, swales, and 
ephemeral and intermittent streams) in drainage networks in 
preference to pipes, culverts, and engineered ditches. 

 
(ii) Projects with landscaped or other pervious areas shall, where feasible, 

drain a portion ofrunoff from impervious areas (rooftops, parking lots, 
sidewalks, walkways, patios, etc) into pervious areas prior to discharge 
to the MS4. The amount of runoff from impervious areas that is to drain 
to pervious areas shall correspond with the total capacity of the 
project’s pervious areas to infiltrate or treat runoff, taking into 
consideration the pervious areas’ geologic and soil conditions, slope, 
and other pertinent factors. 

 
(iii) Projects with landscaped or other pervious areas shall, where feasible, 

properly design and construct the pervious areas to effectively receive 
and infiltrate or treat runoff from impervious areas, prior to discharge to 
the MS4.  Soil compaction for these areas shall be minimized.  The 
amount of the impervious areas that are to drain to pervious areas 
must be based upon the total size, soil conditions, slope, and other 
pertinent factors. 

 
(iv) Projects with low traffic areas and appropriate soil conditions shall 

construct walkways, trails, overflow parking lots, alleys, or other low-
traffic areas with permeable surfaces, such as pervious concrete, 
porous asphalt, unit pavers, and granular materials. 

 
(c) LID BMPs sizing criteria:  

(i) LID BMPs shall be sized and designed to ensure onsite retention, 
without runoff, of the volume of runoff produced from a 24-hour 85th 
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Draft Updates to LID Language for Tentative Order R9-2009-0002 

8 June 2009  Page 6 of 10 

percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map1 (“design capture volume”); 

(ii) If onsite retention LID BMPs are technically infeasible, LID biofiltration 
BMPs may treat any volume that is not retained onsite by the LID 
BMPs, may be implemented up to the design capture volume.  The LID 
biofiltration BMPs must be designed for an appropriate surface loading 
rate to prevent erosion, scour and channeling within the BMP.  Due to 
the flow through design of biofiltration BMPs, the total volume of the 
BMP, including pore spaces and prefilter detention volume is allowed 
to be no less than 0.75 times the design storm volume;  

(iii) If it is shown to be technically infeasible to treat the remaining volume 
up to and including the design capture volume using LID BMPs 
(retention or biofiltration), the project may implement conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below 
and must participate in the LID substitution program in Section 
F.1.d.(8). 

  
(d) All LID BMPs shall be designed and implemented with measures to avoid the 

creation of nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
 
Section F.1.d.(8) LID Substitution program 
The Copermittees may must develop, collectively or individually, a LID site 
design BMP substitution program for incorporation into local SSMPs, which 
would allow a Priority Development Project to substitute implementation of a high 
level ofrequired site designLID BMPs in section F.1.d.(4) for with implementation 
of some or all treatment control BMPs, mitigation and/or payment into the in-lieu 
funding program. The Copermittees shall submit the LID substitution program as 
part of their updated model SSMP.  At a minimum, the program must meet the 
requirements below: 
 

 
(a) Prior to implementation, the LID substitution program must clearly exhibit that 

it will achieve equal or better runoff quality from each Priority Development 
Project which participates in the programnot allow PDPs to result in a net 
impact to beneficial usesfrom pollutant loadings over and above the impact 
caused by projects meeting LID requirements; 

 
(b)For each Priority Development Project participating, the program must require 

all applicable source control BMPs listed in section F.1.d.(5) to be 
implemented; 

                                            
1
 The isopluvial map is available from the County of Orange.  The map can also be found as 

Figure A-1 Exhibit 7.II In the Model WQMP (September 2003), page 105 of157 at 
http://www.ocwatersheds.com/Stormwater/PDFs/2003_DAMP_Section_7_New_Development_Si
gnificant_Redevelopment.pdf. 
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(c)For each Priority Development Project participating, the program must require 

that runoff originating from exposed impervious parking areas, work areas, 
storage areas, staging areas, trash areas, and other similar areas where 
pollutants are generated and/or collected, must be routed through pervious 
areas prior to entering the MS4; 

 
(b) For each Priority Development Project participating, the program must require 

that all Low Impact Devlopment site design BMPs listed in section F.1.d(4) be 
implemented.  For each PDP participating, a technical feasibility analysis 
must be included demonstrating that it is technically infeasible to implement 
LID BMPs.  The Copermittee(s) must develop criteria for the technical 
feasibility analysis including a cost benefit analysis, examination of LID BMPs 
considered and alternatives chosen. Each PDP participating must 
demonstrate that LID BMPs were implemented as much as feasible given the 
site’s unique conditions.  Analysis must be made of the pollutant loading for 
each project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated. 

 
Technical infeasibility may result from conditions including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6). Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs. 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated SSMP document. 

 
 

(d)The program must only apply to Priority Development Projects and Priority 
Development Project categories with a relatively low potential to generate 
high levels of pollutants.  The program must not apply to automotive repair 
shops or streets, roads, highways, or freeways that have high levels of 
average daily traffic; 

 
(e)The program must develop and utilize specific design criteria for each site 

design BMP to be utilized by the program;   
 

(g)(c) The LID substitution program must include mechanisms to verify that each 
Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; and 
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(h)(d) The LID substitution program must develop and implement a review 

process which verifies that each LID site designthe BMPs to be implemented 
meet the designated design criteria. The review process must also verify that 
each Priority Development Project participating in the program is in 
compliance with all applicable SSMP requirements. 

 
(e) Each PDP that participates in the LID substitution program must mitigate for 

the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects outside 
of the hydrologic subarea but within the same hydrologic unit may be 
approved provided that the project proponent demonstrates that mitigation 
projects within the same hydrologic subarea are infeasible and that the 
mitigation project will address similar beneficial use impacts as expected from 
the PDPs pollutant load types and amount.  Offsite mitigation projects may 
include green streets projects, existing development retrofit projects, retrofit 
incentive programs, regional BMPs and stream restoration.  Project 
applicants seeking to utilize these alternative compliance provisions may 
propose other offsite mitigation projects, which the Copermitteees may 
approve if they meet the requirements of this subpart. 

 
(f) Each PDP that participates in the LID substitution program may contribute to 

a storm water mitigation fund developed by the Copermittee(s) to be used for 
water quality improvement projects which may serve in lieu of the PDP’s 
required mitigation in section F.1.d.(8)(e).  The LID substitution program shall, 
at a minimum, identify:  

 
(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility); 
(ii) The range and types of acceptable projects for which storm water 

mitigation funds may be expended;  
(iii) The entity or entities that will assume full responsibility for each 

water quality improvement project, including its successful 
completion; and 

(iv) How the dollar amount of storm water mitigation fund contributions 
will be determined. 

 
(g) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID substitution program.  The 
annual report must include the following information:    

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID substitution including feasibility analysis; 
(iv) Description of BMPs implemented; 
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(v) Total amount deposited, if any, into the storm water mitigation fund 
described in section F.1.d.(8)(j);  

(vii)(vi)Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 
 
 
F.1.f. TREATMENT CONTROL BMP MAINTENANCE TRACKING 

 
(1) Each Copermittee must maintain a watershed-based database to track 
and inventory approved treatment control BMPs and treatment control 
BMP maintenance within its jurisdiction. At a minimum, the database must 
include information on treatment control BMP type, location, watershed, 
date of construction, party responsible for maintenance, maintenance 
certifications or verifications, inspections, inspection findings, and 
corrective actions, including whether the site was referred to the Vector 
Control District. 

 
(2) Each Copermittee must verify that approved treatment control BMPs 
are operating effectively and have been adequately maintained by 
implementing the following measures: 

 
(a) An annual inventory of all approved treatment control BMPs within the 
Copermittee’s jurisdiction. The inventory must also include all treatment 
control BMPs approved for Priority Development Projects since July 2001; 

 
(b) The designation of high priority treatment control BMPs. High-priority 
designation must include consideration of treatment control BMP size, 
recommended maintenance frequency, likelihood of operational and 
maintenance issues, location, receiving water quality, and other pertinent 
factors; 

 
(c) Verify implementation, operation, and maintenance of treatment BMPs 
by inspection, self-certification, surveys, or other equally effective 
approaches with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 
percent of approved final project public and private SSMPs (a.k.a. 
WQMPs) must be verified annually; 

 
(ii) Operation and maintenance verifications must be required prior 
to each rainy season; 

 
(iii) All (100 percent) projects with treatment control BMPs that are 
high priority must be inspected annually prior to each rainy season; 
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(iv) All (100 percent) public agency projects with treatment control 
BMPs must be inspected annually; 

 
(v) At least 25 percent of projects with drainage insert treatment 
control BMPs must be inspected annually; 

 
(vi) At least 20 percent of the total number of projects with 
approved treatment control BMPs must be inspected annually; 

 
(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants to the 
MEP; 

 
(viii) All inspections must verify effective operation and 
maintenance of the treatment control BMPs, as well as compliance 
with all ordinances, permits, and this Order; and 

 
(ix) Inspections must note observations of vector conditions, such 
as mosquitoes. Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange 
County Vector Control District. 
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Ben Neill - Fwd: Re: FW: Tentative LID updates in Orange County MS4 permit 

  

 
 

Hi Jim, 

  
There have been some changes to the mobile businesses section.  We will be releasing an errata sheet on Friday. 

Ben Neill 
 

>>> "Jim Fitzpatrick" <prontowash@msn.com> 6/17/2009 7:16 AM >>> 

Ben, 

  

Hello, hope all is well. 

  

Has any language been changed on the Mobile Businesses section of the Draft? 

  

Please advise, 

Jim Fitzpatrick   949.257.8448 

  

From: lyris@swrcb18.waterboards.ca.gov [mailto:lyris@swrcb18.waterboards.ca.gov]  

Sent: Monday, June 15, 2009 4:03 PM 

To: Jim Fitzpatrick 
Subject: Tentative LID updates in Orange County MS4 permit 

  

 

 
Dear interested parties, 
  
Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit 

Tentative Order No. R9-2009-0002.  Feel free to contact me if you have any questions. 
  
Have a great day, 

From:    Ben Neill

To:    Ben Neill

Date:    6/17/09 3:45 PM
Subject:   Fwd: Re: FW: Tentative LID updates in Orange County MS4 permit

Page 1 of 2
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Ben Neill 

Water Resource Control Engineer 
Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 
Fax: (858) 571-6972 

Page 2 of 2
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Ben Neill - FW: Tentative LID updates in Orange County MS4 permit 

  

Ben, 

  

Hello, hope all is well. 

  

Has any language been changed on the Mobile Businesses section of the Draft? 

  

Please advise, 

Jim Fitzpatrick   949.257.8448 

  

From: lyris@swrcb18.waterboards.ca.gov [mailto:lyris@swrcb18.waterboards.ca.gov]  

Sent: Monday, June 15, 2009 4:03 PM 

To: Jim Fitzpatrick 

Subject: Tentative LID updates in Orange County MS4 permit 

  

 

 

Dear interested parties, 
  
Attached you will find updated draft language requiring low impact development in the South Orange County MS4 permit Tentative Order No. 

R9-2009-0002.  Feel free to contact me if you have any questions. 
  
Have a great day, 
  
  
  
Ben Neill 

Water Resource Control Engineer 

Northern Watershed Protection Unit 

San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 

Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    "Jim Fitzpatrick" <prontowash@msn.com>
To:    "'Ben Neill'" <BNeill@waterboards.ca.gov>
Date:    6/17/09 7:18 AM
Subject:    FW: Tentative LID updates in Orange County MS4 permit
Attachments:

   
Tentative LID updates 06-08-09.pdf; header.txt; footer.txt; Tentative LID updates 06-08-09.pdf; header.txt; 
footer.txt

Page 1 of 1
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Ben Neill - San Diego Water Board Agenda for July 1,2009 NPDES Permit for South OC: Non-Action Item, No 
Vote 

  
To:  
San Diego Regional Water Quality Control Board  Executive Officer John Robertus 
SDRWQCB  NPDES Stormwater (MS4) Permit Staff 
 
Re:  
(a) NPDES Stormwater Permit Will NOT be approved 
(b)  South Coast Water District $204,000 Fine 
 
Colonel Robertus: 
 
          According to the information online at your website am I correct in interpreting the following concluding sentence of the agenda 
item to mean that this MS4 Permit is still evolving and will NOT be voted upon at the July 1, 2009 hearing in Dana Point at the Ocean 
Institute? 
                  "The Board will not be taking an action on this item." 
 
         Doesn't this place an unfair burden upon unpaid/uncompensated local public stakeholders and NGO leaders who will be forced to 
take yet another day off from work to travel to San Diego at some undetermined future date? This is a questionable and unexplained 
imposition. After 2 1/2 years of review why aren't we ready for ratification? 
         Providing testimony and comments, then NOT being present when adjudicated robs the interested proponents/supporters of an 
opportunity to receive the Board's views and final staff comments in person.  
        I thought the whole idea of holding this hearing locally was to make this process completely transparent, a convenient and 
courteous venue for clean water advocates? 
 
        Now we'll have to pick up a newspaper or go online to read about the Board's final decision. 
 
8. PUBLIC HEARING: Reissuance of NPDES Waste Discharge Requirements for Discharges of Urban Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) draining the watersheds of the County of Orange, the Orange County Flood 
Control District, and the incorporated Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna 
Woods, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano within the San Diego 
Region (South Orange County Municipal Storm Water Requirements). The Board will hear comments as they pertain to 
Tentative Order No. R9-2009-0002 (formerly Tentative Order Nos. R9-2008-0001 and R9-2007-0002). Public review of the 
revised Order began on March 13, 2009, with the staff of the Northern Watershed Unit convening several meetings with the 
public and the Copermittees subsequent to public release. This Hearing continues the process of reissuing the MS4 Permit 
that began in 2007. The Board will not be taking an action on this item. (Ben Neill) 

        

      I guess watching South Coast Water District (hopefully) getting fined $204,000 will be my only source of satisfaction: 

7. Administrative Assessment of Civil Liability, South Orange County Wastewater Authority, the South Coast Water District 
Groundwater Recovery Facility. The Regional Board will consider adoption of a tentative Order that would impose a $204,000 
mandatory minimum penalty recommended in Complaint No. R9-2009-0028 for violations of Order No. R9-2006-0054, NPDES 
No. CA0107417, Waste Discharge Requirements for the South Orange County Wastewater Authority, Discharge to the Pacific 
Ocean Via the San Juan Creek Ocean Outfall, Orange County. On May 13, 2009, the Regional Board conducted a public 
hearing on the matter. The Regional Board closed the hearing and directed the prosecution staff and the Discharger to each 
submit a summary legal brief by June 12, 2009 based on the evidence in the record. On July 1, 2009, the Regional Board will 
consider the briefs, continue its deliberation on the matter, and may take an action. The public comment period is closed. No 
testimony will be received at the July 1, 2009 meeting. The Regional Board may approve, modify, or reject assessment of the 
recommended penalty. (Tentative Order R9-2009-0048 (Jeremy Haas) 

From:    Roger Butow <rogerbutow@mac.com>
To:    <jrobertus@waterboards.ca.gov>
Date:    6/17/09 7:26 AM
Subject:   San Diego Water Board Agenda for July 1,2009 NPDES Permit for South OC: Non-Action Item, No Vote
CC:

   
<cloflen@waterboards.ca.gov>, <jsmith@waterboards.ca.gov>, <bneill@waterboards.ca.gov>, 
<jhaas@waterboards.ca.gov>

Page 1 of 2
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Roger von Bütow  Founder & Executive Director 
PO Box 4711  Laguna Beach  CA 92652 
Home Office: (949) 715.1912  (Voicemail AFTER 6 rings) 
Beach Cleanup Info/Messages: (949) 280.2225 
CLEAN WATER NOW! COALITION (Est. 1998) : www.cleanwaternow.com 
 
"CWN!C is dedicated to the protection, restoration and preservation of aquatic 
and riparian ecologies worldwide." 
 
Friends of the Aliso Creek Steelhead: www.alisocreeksteelhead.org 
A Proud Communities Affiliate for KEEP CALIFORNIA 
BEAUTIFUL: www.keepcaliforniabeautiful.org 
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Ben Neill - Re: South Orange County MS4 Permit 

  

Thank you Eugene, 
  

The complete errata sheet should be released tomorrow.  We look forward to reviewing the letter in more detail.  We will be in 
touch about TMDLs and biofiltration. 

  

Sincerely, 
  

Ben Neill 
 

>>> <Bromley.Eugene@epamail.epa.gov> 6/18/2009 1:55 PM >>> 

 
Ben,  
 

Attached are additional comments on the proposed South Orange County MS4 permit.  
 

From:    Ben Neill
To:    Bromley.Eugene@epamail.epa.gov

Date:    6/18/09 4:04 PM
Subject:   Re: South Orange County MS4 Permit

CC:    Chad Loflen;  James Smith

Page 1 of 1
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Ben Neill - Fwd: Re: South Orange County Draft MS4 Permit - Request for Extension of 
Comment Period 

  

 
 

>>> Ben Neill 6/19/2009 3:51 PM >>> 
Mr. Casey, 

  

We have also come to the conclusion that more time is needed for comments.  The comment period is still open and unlikely 
that the Board will close the comment period at the July 1 Hearing.  We have pushed back the expected adoption meeting to the 

October Board meeting. 
  

Sincerely,  

Ben Neill 
(858) 467-2983 

 
>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 6/19/2009 3:42 PM >>> 

Gentlemen: 
 

The City of Laguna Niguel respectfully requests an extension of the comment 

period on the South Orange County Draft MS4 Permit for the reasons cited in 
the attached letter.  Thank you for your consideration. 

 
Tim Casey, City Manager 

City of Laguna Niguel 

 
 

 

From:    Ben Neill
To:    Ben Neill
Date:    6/19/09 3:52 PM
Subject:   Fwd: Re: South Orange County Draft MS4 Permit - Request for Extension of Comment Period

Page 1 of 1
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Ben Neill - RE: South Orange County Draft MS4 Permit - Request forExtension of Comment Period 

  
Tim, 
  
We don't yet know what date the comment period will close.  The June 19th deadline was not to close the comment period but to 
give the comments to the Board members with enough time before the July 1 hearing.  The July 1 Board hearing might give some 
indication of when the comment period will close.   I will inform the Copermittees through the email listserve and the Regional Board's 
website about the comment period closing date.  The notification of the comment period date will be given with appropriate time for 
your City to draft any comments.  The real unknown is any feedback from the July 1 hearing. 
  
Ben Neill 
>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 6/19/2009 5:10 PM >>> 
Ben: 
  
Thank you for the prompt response.  How and when will the Co-Permittees be formally informed of this news? 
  
Tim 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Friday, June 19, 2009 3:52 PM 
To: Tim Casey; John Robertus; James Smith 
Cc: Nancy Palmer (E-mail) 
Subject: Re: South Orange County Draft MS4 Permit - Request forExtension of Comment Period 
 
Mr. Casey, 
  
We have also come to the conclusion that more time is needed for comments.  The comment period is still open and unlikely 
that the Board will close the comment period at the July 1 Hearing.  We have pushed back the expected adoption meeting to 
the October Board meeting. 
  
Sincerely,  
Ben Neill 
(858) 467-2983 
 
>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 6/19/2009 3:42 PM >>> 
Gentlemen: 
 
The City of Laguna Niguel respectfully requests an extension of the comment 
period on the South Orange County Draft MS4 Permit for the reasons cited in 
the attached letter.  Thank you for your consideration. 
 
Tim Casey, City Manager 
City of Laguna Niguel 
 
 
 

From:    Ben Neill

To:    Casey, Tim;  Robertus, John;  Smith, James

Date:    6/19/09 5:20 PM

Subject:   RE: South Orange County Draft MS4 Permit - Request forExtension of Comment Period

CC:    (E-mail)', 'Nancy Palmer

Page 1 of 1
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Ben Neill - Re: CICWQ South OC MS4 Permit Comment Letter 6_19_09 

  
Hi Mark, 
  
Thank you for your comments.  I look forward to reading them in further detail. 
  
Have a great weekend. 
  
R, 
-Jimmy 
 
>>> "Mark Grey" <mgrey@biasc.org> 6/19/2009 2:50 PM >>> 
Jimmy, comment letter and one supporting attachment enclosed from CICWQ.   

  

Mark Grey, Ph.D. 

Director of Environmental Affairs 

Building Industry Association of Southern California 

Construction Industry Coalition on Water Quality 

1330 S. Valley Vista Drive 

Diamond Bar, CA 91765 

(909) 396-9993, x.252 

(909) 525-0623 (cell) 

  

From:    James Smith
To:    Grey, Mark
Date:    6/19/09 3:31 PM
Subject:   Re: CICWQ South OC MS4 Permit Comment Letter 6_19_09

Page 1 of 1
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(6/22/2009) Ben Neill - Re: FW: Tentative Order No. R-2009-2002 NPDES No. CAS0108740 Page 1

From: Mike McCann
To: Tita Gervasi
CC: Ben Neill
Date: 6/19/2009 4:10 PM
Subject: Re: FW: Tentative Order No. R-2009-2002 NPDES No. CAS0108740

Tita Gervasi,

I have received your email with an electronic version of the letter regarding the tentative municipal 
stormwater permit.  I have forwarded on your email to Mr. Ben Neill of our staff who working on the 
tentative permit.  The letter will be included as a comment letter in the process that is ongoing for the 
Regional Board to adopt a municipal stormwater permit for Orange County.  We are preparing for the 
initial public hearing on this matter scheduled for July 1 in Dana Point.  I direct you to our website  
www.waterboards.ca.gov/sandiego for information on the public hearing.  

If you have any questions, you can contact Ben Neill at (858)467-2983 or by email at 
bneill@waterboards.ca.gov 

Thanks, 

Michael P. McCann
Assistant Executive Officer and
Ombudsman
Telephone: (858)467-2988
Fax: (858)571-6972

>>> "Tita Gervasi" <TGervasi@meritpm.com> 6/18/2009 3:57 PM >>>
Good afternoon Mr. McCann, 

I had originally sent this email to Mr. Robertus but it bounced back and
gave your name as a contact person.  Would you please watch for the
letter that was sent to Mr. Robertus?  It is scheduled to arrive  at
your office tomorrow via Fed Ex.

Thank you so much.

Tita

> Good afternoon Mr. Robertus,
> 
> Attached is a letter from the Community Associations of Rancho (CAR) a
> group that consists of community associations that represent the
> owners of approximately 20,000 homes.  I have sent the original letter
> which is scheduled to arrive at your office tomorrow.
> 
> Thank you,
>  
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(6/22/2009) Ben Neill - Re: FW: Tentative Order No. R-2009-2002 NPDES No. CAS0108740 Page 2

>  <<CAR Final Letter.PDF>> 
> 
> Tita S. Gervasi
> Executive Assistant for SAMLARC
> 22342A Avenida Empresa, Suite 102A
> Rancho Santa Margarita, CA  92688
> 949/209-5085
> 949/589-6603
> tgervasi@meritpm.com 
> 
> 
> 

___________________________________________________

CONFIDENTIALITY NOTICE
This communication is intended only for the use of the individual or entity to which it is addressed.  It 
may contain information that is privileged or confidential and/or exempt from disclosure.  Any 
unauthorized disclosure, distribution or copying of this communication is strictly prohibited.  If you have 
received this communication in error, please notify the sender immediately by telephone or returne-mail 
and delete the message from your system.  Your assistance in maintaining the integrity of e-mail 
communications is appreciated.
____________________________________________________
[rev1.00_03202007]
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Ben Neill - RE: South Orange County Draft MS4 Permit - Request forExtension of Comment 
Period 

  

Ben: 
  

Thank you for the prompt response.  How and when will the Co-Permittees be formally informed of this news? 

  
Tim 

-----Original Message----- 

From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 

Sent: Friday, June 19, 2009 3:52 PM 
To: Tim Casey; John Robertus; James Smith 

Cc: Nancy Palmer (E-mail) 
Subject: Re: South Orange County Draft MS4 Permit - Request forExtension of Comment Period 

 

Mr. Casey, 
  

We have also come to the conclusion that more time is needed for comments.  The comment period is still open and 
unlikely that the Board will close the comment period at the July 1 Hearing.  We have pushed back the expected adoption 

meeting to the October Board meeting. 

  
Sincerely,  

Ben Neill 
(858) 467-2983 

 

>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 6/19/2009 3:42 PM >>> 
Gentlemen: 

 
The City of Laguna Niguel respectfully requests an extension of the comment 

period on the South Orange County Draft MS4 Permit for the reasons cited in 

the attached letter.  Thank you for your consideration. 
 

Tim Casey, City Manager 
City of Laguna Niguel 

 

 
 

From:    "Tim Casey" <tcasey@ci.laguna-niguel.ca.us>
To:

   
"'Ben Neill'" <BNeill@waterboards.ca.gov>, "'John Robertus'" <JRobertus@waterboards.ca.gov>, "'James Smith'" 
<JSmith@waterboards.ca.gov>

Date:    6/19/09 5:09 PM
Subject:   RE: South Orange County Draft MS4 Permit - Request forExtension of Comment Period
CC:    "'Nancy Palmer (E-mail)'" <npalmer@ci.laguna-niguel.ca.us>

Page 1 of 1

6/22/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A3BC663Region9RB9Post1001...

0006810



(8/25/2009) Ben Neill - CONFIRMED: R9 - OC MS4 permit July 1 Hearing Agenda Supplemental Documents Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 6/24/2009 10:28 AM
Subject: CONFIRMED: R9 - OC MS4 permit July 1 Hearing Agenda Supplemental Documents

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
> 
> --=__PartFED5FBFF.0__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> 
> 
> =20
> Dear Interested Parties,
> =20
> The Board agenda has been set for the July 1 hearing.  The Orange County =
> MS4 permit hearing is item 8, but only the second non-consent item.  The =
> agenda can be found at this website:
> =20
> =20
> http://www.waterboards.ca.gov/sandiego/board_info/agendas/2009/Jul/july_09.=
> shtml=20
> =20
> =20
> Of particular note, I wish to bring your attention to Supplemental =
> Document No. 3 which is the draft update and errata for the revised =
> Tentative Order and Supplemental Document No. 4 which is the draft =
> responses to comments received prior to May 15, 2009.
> =20
> Please contact me if you have any questions.
> =20
> Sincerely,
> =20
> =20
> Ben Neill
> Water Resource Control Engineer
> Northern Watershed Protection Unit
> San Diego Regional Water Quality Control Board
> 9174 Sky Park Ct., Suite 100
> San Diego, CA 92123
> Tel: (858) 467-2983
> Fax: (858) 571-6972
> 
> --=__PartFED5FBFF.0__=
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(8/25/2009) Ben Neill - CONFIRMED: R9 - OC MS4 permit July 1 Hearing Agenda Supplemental Documents Page 2

> Content-Type: text/html; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> Content-Description: HTML
> 
> <HTML><HEAD>
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8">
> <META content=3D"MSHTML 6.00.6000.16850" name=3DGENERATOR></HEAD>
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma">
> <DIV></DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Dear Interested Parties,</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>The Board agenda has been set for the July 1 hearing.&nbsp; The =
> Orange County MS4 permit hearing is item 8, but only the second non-consent=
>  item.&nbsp; The agenda can be found at this website:</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>&nbsp;</DIV>
> <DIV><A href=3D"http://www.waterboards.ca.gov/sandiego/board_info/agendas/2=
> 009/Jul/july_09.shtml">http://www.waterboards.ca.gov/sandiego/board_info/ag=
> endas/2009/Jul/july_09.shtml</A></DIV>
> <DIV><U><FONT color=3D#810081></FONT></U>&nbsp;</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Of particular note, I wish to bring your attention to Supplemental =
> Document No. 3 which is the draft update and errata for the revised =
> Tentative Order and Supplemental Document No. 4 which is the draft =
> responses to comments received prior to May 15, 2009.</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Please contact me if you have any questions.</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Sincerely,</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Ben Neill<BR>Water Resource Control Engineer<BR>Northern Watershed =
> Protection Unit<BR>San Diego Regional Water Quality Control Board</DIV>
> <DIV>9174 Sky Park Ct., Suite 100</DIV>
> <DIV>San Diego, CA 92123<BR>Tel: (858) 467-2983</DIV>
> <DIV>Fax: (858) 571-6972</DIV></BODY></HTML>
> 
> --=__PartFED5FBFF.0__=--
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Ben Neill - R9 - OC MS4 permit July 1 Hearing Agenda Supplemental Documents 

  
This is a message from the California Regional Water Quality Control Board, San Diego Region (9).  
_________________________________________________________________________  
 
_ 
  
Dear Interested Parties, 
  
The Board agenda has been set for the July 1 hearing.  The Orange County MS4 permit hearing is item 8, but 
only the second non-consent item.  The agenda can be found at this website: 
  
  
http://www.waterboards.ca.gov/sandiego/board_info/agendas/2009/Jul/july_09.shtml 
  
  
Of particular note, I wish to bring your attention to Supplemental Document No. 3 which is the draft update and 
errata for the revised Tentative Order and Supplemental Document No. 4 which is the draft responses to 
comments received prior to May 15, 2009. 
  
Please contact me if you have any questions. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    6/24/09 10:28 AM
Subject:   R9 - OC MS4 permit July 1 Hearing Agenda Supplemental Documents
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Ben Neill - Water Quality, new MS4 Permit and the MLPA 

  
Happy Friday, Gentlemen -  
 
Hope you're planning on a wonderful Independence Day celebration. 
 
I wanted to share an email with you from Dana Wharf Sportfishing that operates out of Dana Point 
Harbor.  I've heard the City stand before you and brag about the Headlands project (which I personally 
helped fight at Coastal Commission and in Orange County courts), their upcoming Harbor revitalization 
plan, Salt Creek ozone treatment, and on and on.  However, perhaps they should know what the 
fishermen are saying about their waters.  I am in full-on activist mode to recruit as many fishermen as 
possible to show up to the next MS4 Permit hearing.  I had a couple there on Wednesday, but alas as 
with many of the speakers, they had to leave before they could be heard.  We are all battling over the 
lines to draw in the ocean over the MLPA/MPAs, but as I keep telling the fishing community, they don't 
need to worry about the MLPA shutting them down, they need to worry about polluted, toxic runoff 
water shutting them down.   
 
Here is the email - just more grist for the mill, but I think it would be important for people like 
MaryAnne Skorpanich and her "team" as well as the gentleman from Dana Point's water quality 
department to see this.  I have said all I can say to them, so please use as you see fit. 
 
Also, can you please advise when the FINAL hearing on the MS4 will be held and where.  I'm sure I 
should know this, but I've really lost track of where we are since everyone seems to think we need 
another 20 years to analyze this and produce more drafts. 
 
Again, Happy Independence Day. 
 
P. 
EMAIL FROM DANA WHARF SPORTFISHING 
-----Original Message----- 
From: comments@mail.theemailclub.com [mailto:comments@mail.theemailclub.com] 
 
Sent: Wednesday, July 01, 2009 4:32 PM 
To: info@danawharfsportfishing.com 
Subject: EMAIL CLUB COMMENT: Comment Submitted Thru Web Page 
 
PATRON NAME: Colin Benson 
MESSAGE: 
 
----- Message Part 0 ----- 
     acceptable_content: 1 
 
Their are no fish to catch in the area your boat goes.  The fish are usually 
not fit to eat also, due to pollution of the water in your area.  My 
grandkids were disappointed in catching 1 very small bass and that is not 
worth my $200 bill to your wharf. 
 
 
 
 
 
On Jul 2, 2009, at 12:21 PM, James Smith wrote:

From:    Penny Elia <greenp1@cox.net>
To:    James Smith <JSmith@waterboards.ca.gov>
Date:    7/3/09 1:36 PM
Subject:   Water Quality, new MS4 Permit and the MLPA
CC:    "Ben Neill" <BNeill@waterboards.ca.gov>, "Chad Loflen" <cloflen@waterboards.ca.gov>

Page 1 of 6

8/25/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A4E094FRegion...

0006814



 
Hi Penny, 
  
Thank you for your efforts.  I especially appreciate your willingness to get out 
there and clean that gutter yourself! 
  
Cheers, 
-Jimmy 
 
>>> Penny Elia <greenp1@cox.net> 7/2/2009 11:31 AM >>> 
Good morning, Bill -  
 
Many of us concerned about water quality in South County (and everywhere else) 
spent an entire day at the MS4 Permit hearing yesterday to lend support to the 
Regional Board Staff and their incredibly great work on the new permit.  We are 
hopeful that when the Regional Board makes their final decision in the near future 
that we will have a strengthened permit that will help improve our water quality. 
 
With that in mind, I would like to revisit the email stream below that I 
started in November 2008.  This chronicles my incredible frustration with the non-
existent street sweeping efforts in the South Laguna area, with particular focus on 
the Wesley/Coast Hwy. area that I have brought to your attention on many occasio
ns.  I toured the area with Mike Dunbar from South Coast Water District last Thurs
day morning in conjunction with a runoff problem from Albertson's and I do believe
 Mr. Dunbar was quite surprised to see the mess in the gutter considering the fact 
that you have told me that street sweeping occurs here every Thursday and 
Sunday morning.  Here we are again on another Thursday with an even filthier 
gutter.  I told Mr. Dunbar that I have offered to take my personal tools down to 
clean the gutter if the staff that maintains Lang Park would be willing to let me 
dump the garbage in their receptacles.  He felt this shouldn't be necessary, but as 
I told him and as I have told you, I am willing to do this to help with our water 
quality issues. 
 
I have also repeatedly asked about the easement area above the Aliso Plaza 
Shopping Center where all the dog droppings and other trash and garbage go 
directly into the storm drains.  Steve May has promised to look at property lines, 
etc. to ascertain who should maintain that land, but alas, it remains a 
mess.  Again, this is another area I volunteered to clean up given an area to 
dispose of the waste. 
 
The ongoing runoff issue at the Montage and Treasure Island beach are an 
ongoing issue as well, but unfortunately street sweeping won't solve that. 
 
It's rather counter-productive for me and a host of other concerned citizens and 
environmental advocates to spend hours of uncompensated time at Regional 
Water Quality Control Board hearings to strengthen permit regulations if the City 
of Laguna can't work with the permit regulations that are currently in place.  We 
were told by several electeds and many city staff members that all that is required 
is "encouragement" not "mandates." 
 
So, this is an email encouraging you and all the other city departments concerned 
about improving water quality to address the issues of runoff and garbage going 
into our storm drains.  I stand by ready to help with my own tools and labor.  Let's 
work together. 
 
Thank you -  
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Penny Elia 
Sierra Club 
 
 
Begin forwarded message: 
 

From: Penny Elia <greenp1@cox.net> 
Date: December 10, 2008 2:20:52 PM PST 
To: "Liebel, Bill PW" <wliebel@lagunabeachcity.net> 
Cc: "Kennedy, Katy @ Anaheim" <Katy.Kennedy@cbre.com>, "May, Steve PW" 
<smay@lagunabeachcity.net>, "Phillips, Mike WQ" 
<mphillips@lagunabeachcity.net>, "Gustafson, John CD" <jgustafson@lagunabeachcity.net>, 
James Smith <jsmith@waterboards.ca.gov> 
Subject: Re: Gutter Cleaning/ Storm Drain Cleaning - Wesley & Ocean Vista 
 
Thank you, Bill.  I am once again letting you know that "if" the street 
sweeping is being done as you indicate, it's not at all noticeable.  I 
spoke with Steve May about this schedule and how we might go about 
actually getting Wesley and Coast Hwy. clean.  Since backing up the 
sweeper is a problem, I would suggest asking Donald (the staff that 
maintains Lang Park) to take a break from washing down the tennis 
court that no one really uses and walk across the street with his rake 
and shovel and pick up the trash and debris.  I have also volunteered 
to do this if Donald will supply me with the garbage can to dump the 
trash and debris into.  I will never ask anyone to do something I am 
not willing to do. 
 
I implore you, on behalf of our beaches and ocean, please help me 
with this.  Rain is predicted for late this weekend.  Let's work together 
and solve this. 
 
Thank you -  
 
P. 
 
 
On Dec 10, 2008, at 2:07 PM, Liebel, Bill PW wrote: 
 

Penny.  FYI.  I have responded to you on these issues that pertain 
to me.  The streets in this area are swept weekly: Wesley, every 
Thursday and Coast Highway every Sunday.  And the storm 
drains in question are cleaned quarterly.   If for any reason the 
street sweeper is not there on the days noted, let us know.  Bill 

From: Penny Elia [mailto:greenp1@cox.net]  
Sent: Wednesday, December 10, 2008 1:25 PM 
To: Kennedy, Katy @ Anaheim 
Cc: May, Steve PW; Phillips, Mike WQ; Liebel, Bill PW; Gustafson, John 
CD; James Smith 
Subject: Re: Gutter Cleaning/ Storm Drain Cleaning - Wesley & 
Ocean Vista 
Thanks much, Katy.  I gladly noted the cleaned up slope and 
trimmed trees.  Our problem continues to be with the City 
of Laguna Beach.  Since no one from the City other than Mike 
Phillips has been willing to work with me on this I will be taking 
it forward to another agency (agencies) for assistance as well as 
our City Council. 
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Steve, John and Bill, very disappointed about being ignored and 
told things that are not true. 
Thanks again, Katy.  I will pursue this via other avenues. 
Penny 
On Dec 10, 2008, at 11:37 AM, Kennedy, Katy @ Anaheim 
wrote: 
 
 
Penny, 
We want to avoid anything from going in the storm drains as well.  I 
have been informed by my landscaper that additional plant material 
was added to the slope (to catch any debris), the area below the tree 
has been cleaned up with all the leaves that have accumulated over 
the years, and the ficus tree has been significantly trimmed.  We have 
vendors that are there all through out the week to keep the slope clean 
and free from any liter.  From the photos below, it looks like street 
sweeping would be very helpful.  Let me know if you have not noticed 
the landscaping upgrades listed above. 
Thanks for your help, Penny. 
Katy Kennedy | Real Estate Manager 
CB Richard Ellis | Asset Services 
2125 E. Katella Ave., Suite 100 | Anaheim, CA 92806 
T 714 704 6066 | F 714 939 2170 
katy.kennedy@cbre.com | www.cbre.com 
Please consider the environment before printing this email. 
This email may contain information that is confidential or attorney-
client privileged and may constitute inside information. The 
contents of this email are intended only for the recipient(s) listed 
above. If you are not the intended recipient, you are directed not 
to read, disclose, distribute or otherwise use this transmission. If 
you have received this email in error, please notify the sender 
immediately and delete the transmission. Delivery of this 
message is not intended to waive any applicable privileges 

From: Penny Elia [mailto:greenp1@cox.net]  
Sent: Sunday, December 07, 2008 10:00 AM 
To: Steve PW May; Kennedy, Katy @ Anaheim; Mike WQ 
Phillips; Bill PW Liebel; John CD Gustafson 
Cc: James Smith 
Subject: Fwd: Gutter Cleaning/ Storm Drain Cleaning - Wesley 
& Ocean Vista 
Good morning, everyone -  
I am once again following up on the ongoing issue of 
sediment, construction runoff and trash in the gutters on 
Wesley that travel right to our storm drains and out to the 
Pacific.  I have been following up on this for months in 
hopes of resolution prior to the rainy season.  As you will 
note from the photos attached I failed.  These photos were 
taken in the late afternoon after runoff had washed away a 
large pile of DG and sediment.  When I was by in the 
morning I didn't have my camera to capture the mess that 
ultimately flowed into the ocean. 
As I watch city staff (Donald) washing down the tennis 
courts at Lang Park every day that he is there I question 
why there isn't a better use of his time and talent.  It would 
be so easy for him to just walk across the street and clean 
up the sediment, construction debris and trash out of the 
gutter.  John, apparently the construction site on Marilyn 
Drive ignored any directives to sandbagging prior to the 
last rain and Steve, street sweeping in this area is not 
occurring.  Katy, sediment continues to run off the slope 
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from Albertson's and I have been asking about this for over 
a year. 
How do we all work together to protect our ocean and 
improve water quality?  Am I wasting my time 
communicating on this topic?  If this is something I need 
to take to the SDRWQCB or some other agency please just 
let me know.  I have tried for years now and we don't seem 
to be making much progress.  Please let me know how we 
can work together, or if I should seek help elsewhere. 
Thank you -  
Penny Elia 
Sierra Club 
Begin forwarded message: 
 
 
From: Penny Elia <greenp1@cox.net> 
Date: November 20, 2008 2:04:46 PM PST 
To: Steve PW May <smay@lagunabeachcity.net>, "Katy @ Anaheim Kennedy" 
<katy.kennedy@cbre.com>, Mike WQ Phillips <mphillips@lagunabeachcity.net> 
Subject: Gutter Cleaning/ Storm Drain Cleaning - Wesley & Ocean Vista 
Hi All - 
 
Just an idea... 
 
Since getting the street sweeping equipment up and down 
Wesley and other areas of this little hood might be 
difficult, would it be possible to tap into "Donald" (that's 
the only name I know him by - the gentleman that 
maintains Lang Park) and ask him to take his handy dandy 
rack and big shovel over to the curb and clean it up twice a 
week?  Both sides of Wesley and on Ocean Vista near the 
storm drain by the alley.  OR, I can use his tools, clean it 
up and just have him take the trash away.  As I told Steve 
and Mike, I'm happy to do the cleaning I just don't want to 
have to haul the garbage or trash. 
 
Katy, received your vm - thanks much - I look forward to 
your update following your meetings with Mike and 
landscaping.  Also, when Steve and I reviewed that 
triangle along Ocean Vista yesterday over the phone, the 
maps would indicate that that's the shopping center's 
property.  I know there has been a question on that, so 
hopefully that helps with your maintenance scheduling. 
 
Mike, saw the new "Drains to the Ocean" placards today 
on Ocean Vista - THANK YOU!!!!!! 
 
Best - 
 
Penny Elia 
Sierra Club 
 
<DSC01920.JPG> 
<DSC01921.JPG> 
<DSC01923.JPG> 
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O R A N G E C O U N T Y 

PublicWorks 
Our Community. Our Commitment. 

Bryan Speegle, Director 

OC Watersheds 
' £ | 2301 North Glassell Street 

l*i£ " • • J ^ i ' ' ' ~ Orange. CA92865 

CO!, 1 _ 5 0 / .3 Telephone: (714)955-0600 
Fax: (714)955-0639 

S A M [ ^ ; 

Mi JUL-8 P I- IM 

July 6, 2009 

By E-mail and U.S. Mail 

John Robertus 
Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego. CA 92123-4340 

Subject: Tentative Order No. R9-2009-0002 NPDES No. CAS0108740 

Dear Mr. Robertus: 

At the July 2, 2009 public hearing, one of your board members requested clarification regarding the proposed 
Municipal Action Level (MAL) for nickel and the assertion made in the presentation by Richard Boon, County of 
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 - Presentation Slide). Mr. 
Boon was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr. 
Boon had used a Maximum Contaminant Level (MCL) rather than a Basin Plan objective and that the MAL was 
not more stringent than the Basin Plan 

The comparison ofthe proposed MAL for nickel (26/ug/l) with the Basin Plan objective for nickel was first 
presented in our comment letter of May 15 on the March 13, 2009, version of the Tentative Order. For the 
nickel objective, the Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes 
both acute and chronic objectives. Since the MAL appeared to be an instantaneous value, the comparison 
was made to the California Toxic Rule acute criterion. The published value (see Attachment 1 - p . 37772 
Federal Register/ Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations) for this criterion, which 
assumes 100mg/l as CaCOa hardness, is 470ug/l. The MAL is therefore significantly more stringent than this 
Basin Plan objective. 

Constituent 

Nickel 

CTR Criterion - Maximum 
Concentration 
470ug/l 

Proposed MAL 

26ug/l 

It is requested that this clarification be provided to your Board imembers to eliminate any confusion on the 
response to the question. 

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670 

x E s ^ ^ ^ r ^ ^ g ^ : * * ^ 

0006820



John H. Robertus 
Page 2 of 2 

with any questions on this matter. 

Sincerely, "~ 

Mary Anne Skorpanich 
Director, OC Watersheds Program 

Attachment 1: Presentation Slide 
Attachment 2: p. 37772 Federal Regulations 

cc: City Permittees 
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Constituent 

Nickel 

MAL (ppb) 

26.34 

Basin Plan 
(PPb) 
469 

Waterbody 

Aliso Creek 

Prima 
Deshecha 
Segunda 
Deshecha 

%>MAL 

58.5 

100 

93.4 

%>BP 

0 

2.1 

0 
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31712 Federal Register/Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations 

A 

# Compound 

1. Antimony 

2. Arsenic" 

3. Beryllium 

4. Cadmium b 

5a. Chromium (III) 

5b. Chromium {Vl)b 

6. Copperb 

7. Leadb 

8. Mercury b 

9. Nickelb 

10. Seleniumb 

11. Silverb 

12. Thallium 

13. Zinc b 

CAS 
Number 

7440360 

7440382 

7440417 

7440439 

16065831 

18540299 

7440508 

7439921 

7439976 

7440020 

7782492 

7440224 

7440280 

7440666 

B 
Freshwater 

Criterion 
Maximum 
Cone.t) 

B1 

340 i.m.w 

4.3 e.i.m.w.x 

SSOe.i.m.o 

16 i.m.w 

13e,i,m.w,x 

eSe.i.m 

[Reserved] 

470e,i,m,w 

[Reserved] p 

3.4 e.i.m 

120 
e.i.m.w.x 

Criterion 
Continuous 

Cone,d 

B2 

150i,m.w 

2.2 e.i.m.w 

180e,i,m.o 

11 i.m.w 

9.0 e.i.m.w 

2.5 e.i.m 

[Reserved] 

52 e.i.m.w 

5.0 q 

120e,i,m,w 

C 
Saltwater 

Criterion 
Maximum 

Cone.d 

C1 

69i,m 

42i.m 

1100 i.m 

4.8 i,m 

210 i.m 

[Reserved] 

74 i.m 

290 i.m 

1.9 i.m 

90i tm 

Criterion 
Continuous 

Cone.d 

C2 

36 i.m 

9.3 i.m 

50 i.m 

3.1 i.m 

8.1 i,m 

[Reserved] 

8.2 i.m 

71 i.m 

81 i.m 

D 
Human Health 

(10-6 risk for carcinogens) 
For consumption of: 

Water & 
Organisms 

Oig/L) 
Dl 

14a.s 

n 

n 

n 

n 

1300 

n 

0.050 a 

610 a 

n 

1.7 a.s 

Organisms 
Only 
MD 

02 

4300 a.t 

n 

n 

n 

n 

n 

0.051 a 

4600 a 

n 

6.3 a.t 

/ r 

I 
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Ben Neill - RE: 6th Draft of Permit 

  
Hi Chris, 
  
We are prepared to meet on the 15th, 0900, down here at our place.  Please note that issues 
we are working on and the direction we took from the Board Meeting are not likely the same 
ten issues of your focus.  Also, to facilitate meaningful discussion, please provide any written 
materials as soon as practicable.  Please consider holding any comments until we release the 
6th draft to avoid unnecessary duplication of effort on both our parts.  We need to get the 
draft out by the end of the month. 
  
R, 
-Jimmy 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 7/8/2009 4:58 PM >>> 
We wanted a small technical meeting and were not planning on bringing any attorneys. The attendees will be 
staff from OC Watersheds, one technical consultant and possibly one or more Permittee representative. 
  
During the recent meeting one of your Board members expressed frustration at having to arbitrate multiple 
issues that Board staff and Permittees were unable to resolve. We took this as encouragement for us to 
continue to work with you to resolve as many issues as possible prior to the next draft. As a result we are 
finalizing our comments on the latest errata and want to discuss some potential solutions for a number of the ten 
issues that we identified in our testimony. If we can make initial progress on these, a subsequent meeting with a 
broader audience may be an appropriate next step. 
  
Chris  
  

From: James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Wednesday, July 08, 2009 4:01 PM 
To: Crompton, Chris 
Cc: Boon, Richard 
Subject: RE: 6th Draft of Permit 
  
Chris, 
  
While we are happy to meet with you down here, it would help if we knew which issues you 
want to discuss.  If potential 'solutions' are to be offered, it may be best to invite a broader 
audience.  Please give me some more detail so that I can confer and check the schedules 
of the necessary Board Staff.  Are you planning to bring just County Staff?  Including County 
Counsel?   
  
R, 
-Jimmy 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 7/8/2009 2:05 PM >>> 
Just to reiterate - we are happy to come down to your office in San Diego for this meeting. 
  
Chris 
  

From:    James Smith
To:    Crompton, Chris
Date:    7/9/09 7:43 AM
Subject:   RE: 6th Draft of Permit
CC:    Ben Neill;  Boon, Richard;  Chad Loflen;  David Barker
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From: Crompton, Chris  
Sent: Wednesday, July 08, 2009 12:12 PM 
To: 'James Smith' 
Cc: Boon, Richard 
Subject: RE: 6th Draft of Permit 
  
We want to talk about potential solutions for a number of issues in the next draft of the permit. The morning of 
July 15 would be best for us. 
  
Chris 
  

From: James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Tuesday, July 07, 2009 3:16 PM 
To: Crompton, Chris 
Subject: Re: 6th Draft of Permit 
  
Hi Chris, 
  
Sure we can meet.  Please let me know the issues and perspective you would like to 
discuss.  The week of 13 July is filling up fast.... 
  
R, 
-Jimmy 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 7/3/2009 11:35 AM >>> 
The County would like to come down to your office and talk some more about the content of the planned 6th draft 
of the MS4 permit. What is you availability the week of July 13? 
  
Chris 
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Ben Neill - RE: Upcoming Public Hearing 

  
Hi Derek, 
  
Yes, of course.  Once we have finished the matrix, we will send it to you and post it on the 
web.  Please note that this item is low on our priority list as we first focus putting out a clean 
version of the Tentative Order and any necessary additions/changes to the fact sheet and 
findings. 
  
R, 
-Jimmy 
 
>>> "Derek Wieske" <DWieske@cityofrsm.org> 7/13/2009 8:31 AM >>> 
Hello Jimmy, 
  
I hope all is well.  I was wondering if you can send me a copy of the matrix (SAR vs. SDR) that your 
Board requested when you are done with it, so that I can provide it to our City Council and some of 
our residents that are following this process.  Thanks.  
  
Derek Wieske 
Director of Public Works/City Engineer 
City of Rancho Santa Margarita 
22112 El Paseo 
Rancho Santa Margarita, CA 92688 
(949) 635-1800 Ext 6507 

From:    James Smith
To:    Wieske, Derek
Date:    7/13/09 9:14 AM
Subject:   RE: Upcoming Public Hearing
CC:    Ben Neill;  Chad Loflen;  Yahya, Moy
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(8/25/2009) Ben Neill - Re: FW: July 1, 2009 Hearing Page 1

From: Ben Neill
To: kathleenkelly@nnawlaw.com
Date: 7/14/2009 10:07 AM
Subject: Re: FW: July 1, 2009 Hearing 

Hello Ms. Kelly,

The Board granted staff's request to release a clean sixth version of the permit for another public 
comment period.  I am currently working on that sixth version.  We hope to release it before the end of 
this month.  Following the public comment period, we expect an adoption hearing sometime in October or 
November.  Please subscribe to our email list to receive any future updates regarding the permit.

http://www.waterboards.ca.gov/resources/email_subscriptions/reg9_subscribe.shtml

Sincerely,
Ben Neill

Ben Neill
Water Resource Control Engineer
San Diego Regional Water Quality Control Board
(858) 467-2983

http://www.calepa.ca.gov/Customer/
>>> "Katie Kelly" <kathleenkelly@nnawlaw.com> 07/14/09 9:47 AM >>>
 

Good Morning Mr. Neill: 

 

I attended the July 1, 2009 meeting at the Dana Point Ocean Institute
from start to finish. I'm attempting to write a synopsis of the events
that took place and where we left off as far as the MS4 permit is
concerned, but I'm stuck as to what the next step was going to be. 

 

From my notes, it looks like no action was taken at the meeting- the
Board was going to digest comments from the public, the staff, and other
board members. 

It appears that Mr. Rayfield asked for an extension of time for Laguna
Niguel to respond to Errata. 

 

Can you tell me whether another meeting is scheduled to be held before
the final permit is approved, or when the final permit will be approved,
if this is known? 

 

Thanks for your time, and for your hard work on the permit thus far! 
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Katie Kelly
Administrative Assistant
Neuland, Nordberg, Andrews & Whitney LLP
(949) 766-4700 (phone) 
(949) 766-4712 (fax) 
e-mail:  kathleenkelly@nnawlaw.com
<file:///C:\Documents%20and%20Settings\kkelly\Application%20Data\Microso
ft\Signatures\priyaaggarwal@nnawlaw.com> 

CONFIDENTIAL AND PRIVILEGED COMMUNICATION:  This e-mail transmission and
any documents, files or previous e-mail messages attached to it, may
contain confidential information that is legally privileged.  If you are
not the intended recipient, or person responsible for delivering to the
intended recipient, you are hereby notified that any disclosure,
copying, distribution or use of any of the information contained in or
attached to this message is STRICTLY PROHIBITED.  Interception of e-mail
is a crime under the Electronic Communications Privacy Act, 18 U.S.C.
2510-2521 and 2701-2709.  If you have received this transmission in
error, please immediately notify me by reply e-mail at
kathleenkelly@nnawlaw.com
<file:///C:\Documents%20and%20Settings\kkelly\Application%20Data\Microso
ft\Signatures\priyaaggarwal@nnawlaw.com>  or by telephone at (949)
766-4700, and destroy the original transmission and its attachments
without reading them or saving them to disk.  Thank you
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(8/25/2009) Ben Neill - Re: R9-2009-0002 Page 1

From: Ben Neill
To: DFranks@semprautilities.com
Date: 7/14/2009 9:24 AM
Subject: Re: R9-2009-0002

Hello Ms. Franks,

I'm not sure how much you already know about this permit so my summary may leave you with some 
questions.  Please let me know if you have any questions.

This permit, R9-2009-0002, is the renewal of the MS4 permit for the portion of Orange County within the 
jurisdiction of the State of California's San Diego Regional Water Quality Control Board.  The renewal 
process has been ongoing for three years with multiple Board hearings.

The latest board hearing was on July 1, 2009.  Following that hearing, I am writing a sixth draft of the 
permit for public release and comment.  I anticipate the Board considering the permit for adoption at the 
November Board meeting.

This website has all the relevant documents:
http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml

In particular, near the bottom of that website is our electronic email subscription list.  I encourage you to 
subscribe to that email list to receive future updates regarding the permit.

Sincerely,
Ben Neill

Ben Neill
Water Resource Control Engineer
San Diego Regional Water Quality Control Board
(858) 467-2983

http://www.calepa.ca.gov/Customer/
>>> "Franks, Dianne" <DFranks@semprautilities.com> 07/13/09 3:41 PM >>>
Mr. Neill:

Could you please tell me the status of this NPDES permit?  Thanks.

Dianne Franks
Environmental Specialist - Water Quality
Southern California Gas Company
555 W. 5th Street, 16th Floor
Los Angeles, CA 90013
(213) 244-5368
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Ben Neill - FW: July 1, 2009 Hearing 

  

  

Good Morning Mr. Neill:  

  

I attended the July 1, 2009 meeting at the Dana Point Ocean Institute from start to finish. I’m attempting to write a 

synopsis of the events that took place and where we left off as far as the MS4 permit is concerned, but I’m stuck 

as to what the next step was going to be.  

  

From my notes, it looks like no action was taken at the meeting- the Board was going to digest comments from 

the public, the staff, and other board members.  

It appears that Mr. Rayfield asked for an extension of time for Laguna Niguel to respond to Errata.  

  

Can you tell me whether another meeting is scheduled to be held before the final permit is approved, or when the 

final permit will be approved, if this is known?  

  

Thanks for your time, and for your hard work on the permit thus far!  

  

  

Katie Kelly 

Administrative Assistant 

Neuland, Nordberg, Andrews & Whitney LLP 

(949) 766-4700 (phone)  

(949) 766-4712 (fax)  

e-mail:  kathleenkelly@nnawlaw.com 

CONFIDENTIAL AND PRIVILEGED COMMUNICATION:  This e-mail transmission and any documents, files or 

previous e-mail messages attached to it, may contain confidential information that is legally privileged.  If you are 

not the intended recipient, or person responsible for delivering to the intended recipient, you are hereby notified 

that any disclosure, copying, distribution or use of any of the information contained in or attached to this message 

is STRICTLY PROHIBITED.  Interception of e-mail is a crime under the Electronic Communications Privacy Act, 

18 U.S.C. 2510-2521 and 2701-2709.  If you have received this transmission in error, please immediately notify 

me by reply e-mail at kathleenkelly@nnawlaw.com or by telephone at (949) 766-4700, and destroy the original 

transmission and its attachments without reading them or saving them to disk.  Thank you 

  

From:    "Katie Kelly" <kathleenkelly@nnawlaw.com>
To:    <bneill@waterboards.ca.gov>
Date:    7/14/09 9:47 AM
Subject:   FW: July 1, 2009 Hearing 

Page 1 of 1

8/25/2009file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4A5C5440Region...
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From:  James Smith 
To: Ben Neill 
Date:  8/18/2009 4:15 PM 
Subject:  Fwd: Suggested Revisons to Tentative Order R9-2009-0002 
Attachments: Proposed Language 7-24-09.doc 
 
 
 
>>> James Smith 7/27/2009 4:31 PM >>> 
here is the promised attachment.  Please focus only on your areas of concern(s). 
  
R, 
-js 
 
>>> "Boon, Richard" <Richard.Boon@ocpw.ocgov.com> 7/27/2009 1:37 PM >>> 
 
Jimmy 
  
Further to our telephone conversation last week, please find attached a document providing 
suggested revisions (in redline/strikeout format) to the language of the subject Tentative Order for 
the 10 areas of concern discussed at our meeting on July 15.  This meeting was deemed to be a 
highly productive discussion by the Permittees and we welcome the opportunity of further 
meetings with you to constructively address the outstanding areas of concern.   
  
Regards 
  
Richard Boon, Supervisor 
Stormwater - External 
(714)955-0670 
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Proposed Revisions to Tentative Order R9-2009-0002 

Prepared by Orange County Stormwater Program 
9/14/2009 

 
Proposed Revisions 

 
1. FETDs 
2. Storm Water Action Levels (SALs) 
3. Dry Weather Action Levels (DWALs) 
4. LID/HMP 
5. Elimination of Irrigation Water Runoff 
6. TMDLs 
7. Retrofitting  
8. Sewage Spill Response  
9. BMP Inspection 
10. Watershed Urban Runoff Management Program (WURMPs) 
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FETDs 
 
 
Proposed Revision: 
 
E.9 Copermittees have operated and have proposed to continue developing and 
operating facilities that extract water from waters of the U.S., subject such 
extracted water to treatment, then discharge the treated water back to waters of 
the U.S. Without sufficient treatment processes, facilities that extract, treat, and 
discharge (FETDs) to waters of the U.S. may discharge effluent that does not 
support all designated beneficial uses. This Order does not regulate the discharge 
of said facilities. 
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Storm Water Action Levels (SALs) 
 

Proposed Revisions: 
 
Finding D.1.h  
 
This Order establishes Municipal Storm Water Action Levels (SALs) for selected 
pollutants based on USEPA Rain Zone 6 (arid southwest) nationwide Phase I 
MS4 monitoring data for pollutants in storm water. The SALs were computed 
using the statistical based population approach, one of three approaches 
recommended by the California Water Board’s Storm Water Panel in its report, 
‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of Storm 
Water Associated with Municipal, Industrial and Construction Activities (June 
2006). SALs are identified in Section D of this Order. Copermittees shall 
implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted 
areas so as not to exceed the SALs. SALs express an integration of may indicate 
the adequacy/inadequacy of programmatic measures and BMPs required in this 
Order.   
 
Provision D.  Storm Water Action Levels 
 
D.1.  Beginning Year 3 after Order adoption date, a running average of twenty 
percent or greater number of exceedances of any discharge of storm water from 
the MS4 to waters of the United States that exceed the Municipal Storm Water 
Action Levels (SALs) for the pollutants listed in Table 4 (below) will require each 
Copermittee to affirmatively augment and implement all necessary storm water 
controls and measures to reduce the discharge of the associated class of 
pollutants(s) in the affected watershed consistent with this Order to the MEP. 
The Copermittee shall utilize the exceedance information as a high priority 
consideration when adjusting and executing annual work plans, as required by 
this Permit.. 
 
Table 4: Municipal Storm Water Action Levels  
 

Constituent Units Action Level 
Turbidity  NTU 126 
Nitrate & Nitrite  mg/L 2.8 
Total P mg/L 1.46 
Copper ug/L 127 
Lead ug/L 250 
Zinc ug/L 976 
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D.2  The end-of-pipe assessment points for the determination of MAL SAL 
compliance are all major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6). 
The Copermittees shall develop their monitoring plans to sample a 
representative percent of the outfalls within each hydrologic subarea. At a 
minimum, outfalls that exceed SALs shall be monitored in the subsequent year. 
Any station that does not exceed an MAL SAL for 3 years may be replaced with a 
different station.  MAL SAL samples must be 24 hour time weighted composites. 
 
D.3 The absence of MAL SAL exceedances does not relieve the Copermittees 
from implementing all other required elements of this Permit. 
 
D.4 It is not the intent of this Permit to regulate natural sources and conveyances 
of constituents listed in Table 4. To be relieved of the requirements to prioritize 
pollutant/watershed combinations for BMP updates and to continue monitoring 
a station, the Copermittee must demonstrate that the likely and expected cause of 
the MAL SAL exceedance is not anthropogenic in nature. 
 
D.5 The MALs  SALs will be reviewed and updated at the end of every permit 
cycle. The data collected pursuant to D.2 above can be used to create MALs SALs 
based upon local data. It is the goal of the MALs SALs, through the iterative and 
MEP process, to have outfall storm water discharges meet all applicable water 
quality objectives protect all beneficial uses.   
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Dry Weather Action Levels (DWALs): 
 
Proposed Revisions: 
 
Finding C.14  
 
Non-storm water (dry weather) discharge is not considered a storm water (wet 
weather) discharge and therefore is not subject to regulation to the Maximum 
Extent Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for 
“Municipal … Stormwater Discharges (emphasis added)”. Non-storm 
water discharges, per CWA 402(p)(3)(B)(ii) are to be effectively prohibited 
unless specifically exempted. Any exempted discharges identified as a source of 
pollutants are subsequently required to be addressed through prohibition and 
incorporation into IC/ID programs. Non-storm water discharges that have been 
shown to contribute significant levels of pollutants are required to be addressed 
through a program, including inspections to implement and enforce an 
ordinance, orders or similar means to prevent illicit discharges to the MS4 (40 
CFR 122.26 (d)(2)(iv)(B)(1).  The Copermittees have identified landscape 
irrigation, irrigation water and lawn water, previously exempted discharges, as a 
source of pollutants and conveyance of pollutants to waters of the United States.  
This Order establishes dry weather action levels for selected pollutants based on 
the Countywide dry weather reconnaissance monitoring program.  The action 
levels are calculated on an ongoing basis and are recalculated each time the 
random sites are sampled throughout the duration of the program using a 
tolerance interval of 90% with allowances made for sampling variability as 
calculated with control charts set a 3.9 standard deviation beyond the mean.  
Copermittees shall implement a timely, comprehensive, cost-effective storm 
water pollution control program to reduce and/or eliminate the discharge of 
pollutants in non-storm water from the permitted areas.  
 
Provision C. Non-storm Water Dry Weather Action Levels 
 
1. This Order incorporates action levels numeric limits to assure non-storm water 
dry weather discharges from the Orange County MS4 into receiving waters are 
not causing, threatening to cause or contributing to a condition of pollution or 
nuisance, to protect designated Beneficial Uses and to identify and eliminate 
illicit discharges. Compliance with numeric limits does not constitute compliance 
with CWA requirements which require nonstorm water discharges into the MS4 
to be effectively prohibited unless specifically exempted or covered under a 
separate NPDES permit.  Compliance with  limits provide an assessment of the 
effectiveness of the prohibition of non-storm water discharges and of the 
appropriateness of exempted non-storm water discharges. Compliance with 
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Section C of this permit requires that exceedances of NELs the dry weather 
action levels on two consecutive events result in one of the following outcomes: 

a. Copermittees investigate the source of the exceedance and determine 
that it is natural (non-anthropogenically influenced) in origin and 
conveyance. The findings are to be conveyed to the Regional Board for 
review and acceptance. 
b. Copermittees investigate the source of the exceedance and determine 
that the source is an illicit discharge or connection. The Copermittees are 
to require the removal of remove the discharge to the MS4 and report the 
findings, including any enforcement action(s) taken, to the Regional 
Board. Those seeking to continue such a discharge must become subject to 
a separate NPDES permit. 
c. Copermittees investigate the source of the exceedance and determine 
that the source is an exempted non-storm water discharge. The 
Copermittees shall investigate the appropriateness of the discharge 
continuing to be exempt and report the findings to the Regional Board. 
 

2. Each Copermittee, shall continue the non-storm water dry weather monitoring 
as described in Attachment E of this Order. 
 
3. Each Copermittee shall implement all measures to comply (as described in C.1) 
with the numeric action levels in Section C of this Order. It is not the intent of 
this Permit to regulate natural sources and conveyances of constituents listed in 
Table 3. To be relieved of the requirements to meet NELs  dry weather action 
levels and to continue monitoring a station, the Copermittee must demonstrate 
that the likely and expected cause of the NEL action level exceedance is not 
anthropogenic in nature. 
 
4. Monitoring of effluent will occur end-of-pipe prior to discharge into the 
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 
122.26(b)(5) and (b)(6) and Attachment E of this Order. The Copermittees shall 
develop their monitoring plans to sample a representative percentage of major 
outfalls and identified stations within each hydrologic subarea. At minimum 
outfalls that exceed NELs action levels shall be monitored in the subsequent 
year. Any station that does not exceed an NEL action level for 3 years may be 
replaced with a different station.  The Copermittees shall evaluate the derivation 
of the action levels each year based on the most current dataset.   
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LID/HMP 
 
 
Flowchart 
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Proposed Revisions (LID): 
 
Section F.1.d.(4)  
 
(4) Low Impact Development BMP Requirements 
 
Each Copermittee must require each Priority Development Project to implement 
LID BMPs which will collectively minimize directly connected impervious areas, 
limit loss of existing infiltration capacity, and protect areas that provide 
important water quality benefits necessary to maintain riparian and aquatic 
biota, and/or are particularly susceptible to erosion and sediment loss. 
 
(a) To support LID implementation Tthe following actions LID BMPs must shall 
be implemented: 

(i) Each Copermittee must require LID BMPs or make a finding of 
infeasibility for each Priority Development Project in accordance with the 
LID waiver substitution program in Section F.1.d.(8); 
(ii) Each Copermittee must incorporate formalized consideration, such as 
thorough checklists, ordinances, and/or other means, of LID BMPs into 
the plan review process for Priority Development Projects;. 
(iii) The review of each Priority Development Project must include an 
assessment of potential collection of storm water for beneficial use on-site 
or off-site reuse opportunities;  
(iv) The review of each Priority Development Project must include an 
assessment of techniques to infiltrate, filter, store, evaporate, or detain 
runoff close to the source of runoff; 
(v) The review of each Priority Development Project must include an 
assessment of alternatives to conventional storm water conveyance and 
management systems; and 
(v) Within 2 years after adoption of this Order, each Copermittee must 
review its local codes and ordinances and identify barriers therein to 
implementation of LID BMPs. Following the identification of these 
barriers to LID implementation, where legally permitted and while 
protecting public safety feasible the Copermittee must shall take, by the 
end of the permit cycle, appropriate actions to remove such barriers, while 
protecting public safety, directly under Copermittee control by the end of 
the permit cycle. 
(vi) Within 12 months of adoption of this order, the permittees shall 
update the Model WQMP to incorporate LID principles and a copy of the 
updated Model WQMP shall be submitted for review and approval by the 
Executive Officer.  The Copermittees shall develop the LID waiver 
program consistent with Section F.1.d.(8) including the LID feasibility 
criteria as part of the model WQMP.     
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(b) LID BMPs shall be designed to mimic pre-development site hydrology 
through technically and economically feasible preventive and mitigative site 
design techniques. The Copermittees shall incorporate the following LID site 
design principles where feasible during each phase of priority development 
projects: The following LID BMPs must be implemented at all Priority 
Development Projects as required below: 

(i) Maintain or restore natural storage reservoirs and drainage corridors 
(including depressions, areas of permeable soils, swales, and ephemeral 
and intermittent streams). 
 (ii) Projects with landscaped or other pervious areas shall where feasible, 
drain runoff from impervious areas (rooftops, parking lots, sidewalks, 
walkways, patios, etc) into pervious areas prior to discharge to the MS4. 
The amount of runoff from impervious areas that is to drain to pervious 
areas shall correspond with not exceed the total capacity of the project’s 
pervious areas to infiltrate or treat runoff, taking into consideration the 
pervious areas’ geologic and soil conditions, slope, and other pertinent 
factors. 
(iii) Projects with landscaped or other pervious areas shall, where feasible, 
properly design and construct the pervious areas to effectively receive and 
infiltrate or treat runoff from impervious areas, prior to discharge to the 
MS4. Soil compaction for these areas shall be minimized. The amount of 
the impervious areas that are to drain to pervious areas must be based 
upon the total size, soil conditions, slope, and other pertinent factors. 
(iv) Projects with low traffic areas and appropriate soil conditions shall 
construct walkways, trails, overflow parking lots, alleys, or other low 
traffic areas with permeable surfaces, such as pervious concrete, porous 
asphalt, unit pavers, and granular materials. 
(v) If site conditions do not permit implementation of LID BMPs to 
address the full design capture volume specified in Section F.1.d.(4)(c) 
subregional and regional LID BMPs may be considered for the remaining 
volume.    

(c) To protect ground water resources any infiltration LID BMPs shall comply 
with Section F.1.(c).(6) 

 
(d) LID BMPs sizing criteria: 

(i) LID BMPs shall be sized and designed to retain ensure onsite 
retention,without runoff, of the volume of runoff produced from a 24-
hour 85th percentile storm event, as determined from the County of 
Orange’s 85th Percentile Precipitation Map1 (“design capture volume”);  
(ii) If onsite retention LID BMPs are technically infeasible, LID 
biofiltration BMPs may treat any volume that is not retained onsite by the 
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LID BMPs may be implemented up to the design capture volume to treat 
any volume that is not retained onsite by the LID BMPs.  The LID 
biofiltration BMPs must be designed for an appropriate surface loading 
rate to prevent erosion, scour and channeling within the BMP. Due to the 
flow through design of biofiltration BMPs, the total volume of the BMP, 
including pore spaces and prefilter detention volume is allowed to be no 
less than 0.75 times the design storm volume [To be verified]; 
(iii) If it is shown to be technically infeasible to treat the remaining volume 
up to and including the design capture volume using LID BMPs (retention 
or biofiltration), the project may implement conventional treatment 
control BMPs in accordance with Section F.1.d.(6) below and OR must 
participate in the LID substitution waiver program in Section F.1.d.(8). 
 

(e) All LID BMPs shall be designed and implemented with measures to avoid the 
creation of nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 
 
(5) Source Control BMP Requirements 
 
Each Copermittee must require each Priority Development Project to implement 
source control BMPs. The source control BMPs to be required must: 
(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in runoff; 
(c) Minimize Eliminate irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; and 
(g) Include properly designed trash storage areas;  
(h) Include water quality requirements applicable to individual priority project 
categories; and 
(i) Implement the hydromodification requirements in section F.1.h. 

 
(6) Treatment Control BMP Requirements 
 
Each Copermittee must require each Priority Development Project to implement 
treatment control BMPs that meet the following requirements: 
 
(a) All treatment control BMPs for a single Priority Development Project must 
collectively be sized to comply with the following numeric sizing criteria: 

(i) Volume-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) the volume of runoff produced from a 24-hour 
85th percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Isopluvial Map; or  
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(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for each 
hour of a storm event; or b) the maximum flow rate of runoff produced by 
the 85th percentile hourly rainfall intensity (for each hour of a storm 
event), as determined from the local historical rainfall record, multiplied 
by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must mitigate 
(treat through infiltration, settling, filtration or other unit processes) the required 
volume or flow of runoff from all developed portions of the project, including 
landscaped areas. 
 
(c) All treatment control BMPs must be located so as to remove pollutants from 
runoff prior to its discharge to any waters of the U.S. Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the use 
or occupation of any Priority Development Project from which the treatment 
control BMP will receive runoff. 
 
(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 

(i) Be ranked with high or medium pollutant removal efficiency for the 
project’s most significant pollutants of concern, as the pollutant removal 
efficiencies are identified in the Copermittees’ Model WQMP or in the 
Copermittees’ local SUSMPs as they are updated. Treatment control BMPs 
with a low removal efficiency ranking must only be approved by a 
Copermittee when a feasibility analysis has been conducted which 
exhibits that implementation of treatment control BMPs with high or 
medium removal efficiency rankings are infeasible for a Priority 
Development Project or portion of a Priority Development Project. 
(ii) Be correctly sized and designed so as to remove storm water pollutants 
to the MEP. 
 

(e) Target removal of pollutants of concern from urban runoff. 
 
(f) Be implemented close to pollutant sources, and prior to discharging into 
waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term maintenance 
will be conducted to ensure proper maintenance stormwater pollutants are 
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reduced to the MEP for the life of the project. The mechanisms may be provided 
by the project proponent or Copermittee. 
 
(i) Be designed and implemented with measures to avoid the creation of 
nuisance or pollution associated with vectors, such as mosquitoes, rodents, and 
flies. 
 
(j) Be implemented in accordance with the hydromodification requirements in section 
F.1.h. 
 
(7) Waiver Provision for Numeric Sizing of Treatment Control BMP 
Requirements 
 
(a) A Copermittee may provide for a project to be waived from the requirement 
of implementing treatment BMPs with numeric sizing criteria (section F.1.d.(6)) if 
infeasibility can be established. A waiver of infeasibility must only be granted by 
a Copermittee when all available treatment BMPs have been considered and 
rejected as infeasible under the numeric sizing criteria. Copermittees must notify 
the Regional Board within five days of each waiver issued and must include the 
following information in the notification: 

(i) Name of the person granting each waiver; 
(ii) Name of developer receiving the waiver; 
(iii) Site location; 
(iv) Reason for waiver; and 
(v) Description of BMPs required. 
 

(b) The Copermittees may collectively or individually develop a program to 
require project proponents who have received waivers to transfer the savings in 
cost, as determined by the Copermittee(s), to a storm water mitigation fund. This 
program may be implemented by all Copermittees that issue waivers. Funds 
may be used on projects to improve urban runoff quality within the watershed of 
the waived project. The waiver mitigation program should, at a minimum, 
identify: 

(i) The entity or entities that will manage the storm water mitigation fund 
(i.e., assume full responsibility for); 
(ii) The range and types of acceptable projects for which mitigation funds 
may be expended; 
(iii) The entity or entities that will assume full responsibility for each 
mitigation project including its successful completion; and 
(iv) How the dollar amount of fund contributions will be determined. 

 
(8) LID Substitution Waiver Program 
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The Copermittees must develop, collectively or individually, a LID site 
design BMP substitution waiver program for incorporation into the Model 
WQMP local SSMPs, which would allow a Priority Development Project to 
substitute implementation of required LID BMPs in section F.1.d.(4) with 
implementation of treatment control BMPs, mitigation, and/or payment into the 
in-lieu funding program and/or watershed equivalent BMP(s) consistent with 
Section……. The Copermittees shall submit the LID substitution waiver program 
as part of their updated Model SSMP WQMP. At a minimum, the program must 
meet the requirements below: 
 
(a) Prior to implementation, the LID substitution waiver program must clearly 
exhibit that it will not allow PDPs to result in a net impact from pollutant 
loadings over and above the impact caused by projects meeting LID 
requirements; 
 
(b) For each PDP participating, a technical feasibility analysis must be included 
demonstrating that it is technically infeasible to implement LID BMPs to 
implement LID BMPs meet the requirements of Section F.1.(d)(6). The 
Copermittee(s) must develop criteria for the technical feasibility analysis 
including a cost benefit analysis, examination of LID BMPs considered and 
alternatives chosen. Each PDP participating must demonstrate that LID BMPs 
were implemented as much as feasible given the site’s unique conditions. 
Analysis must be made of the pollutant loading for each project participating in 
the LID substitution waiver program. The estimated impacts from not 
implementing the required LID BMPs in section F.1.d.(4) must be fully mitigated. 
 
Technical infeasibility may result from conditions including, but not limited to: 

(i) Locations that cannot meet the infiltration and groundwater protection 
requirements in section F.1.c.(6). Where infiltration is technically 
infeasible, the project must still examine the feasibility of other onsite 
retention LID BMPs. 
(ii) Smart growth and infill or redevelopment locations where the density 
and/or nature of the project would create significant difficulty for 
compliance with the onsite volume retention requirements; and 
(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated Model WQMP SSMP document. 
 

(c) The LID substitution waiver program must include mechanisms to verify that 
each Priority Development Project participating in the program is in compliance 
with all applicable Model WQMP SSMP requirements; and 
 
(d) The LID substitution waiver program must develop and implement a review 
process which verifies that the BMPs to be implemented meet the designated 
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design criteria. The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable Model WQMP SSMP requirements. 
 
(e) The LID waiver program shall include performance standards for treatment 
control BMPs consistent with Secton F.1.(d)(6). 
 
(ef) Each PDP that participates in the LID substitution waiver program must 
mitigate for the pollutant loads expected to be discharged due to not 
implementing the LID BMPs in section F.1.d.(4). Mitigation projects must be 
implemented within the same hydrologic subarea as the PDP. Mitigation projects 
outside of the hydrologic subarea but within the same hydrologic unit may be 
approved provided that the project proponent demonstrates that mitigation 
projects within the same hydrologic subarea are infeasible and that the 
mitigation project will address similar beneficial use impacts as expected from 
the PDPs pollutant load types and amount. Offsite mitigation projects may 
include green streets projects, existing development retrofit projects, retrofit 
incentive programs, regional BMPs and stream restoration. Project applicants 
seeking to utilize these alternative compliance provisions may propose other 
offsite mitigation projects, which the Copermitteees may approve if they meet 
the requirements of this subpart. 
 
(f) Each PDP that participates in The LID substitution waiver program shall 
include may contribute to a storm water mitigation fund developed by the 
Copermittee(s) to be used for water quality improvement projects which may 
serve in lieu of the PDP’s required mitigation in section F.1.d.(8)(e). The LID 
substitution waiver program shall, at a minimum, identify: 

(i) The entity or entities that will manage the storm water mitigation fund 
(i.e., assume full responsibility); 
(i) The range and types of acceptable projects for which storm water 
mitigation funds may be expended; 
(ii) The entity or entities that will assume full responsibility for each water 
quality improvement project, including its successful completion; and 
(iii) How the dollar amount of storm water mitigation fund contributions 
will be determined. 

 
(g) Each Copermittee must notify the Regional Board in their annual report of 
each PDP choosing to participate in the LID substitution waiver program. The 
annual report must include the following information: 

(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID substitution waiver including feasibility analysis; 
(iv)Description of BMPs implemented; 
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(v) Total amount deposited, if any, into the storm water mitigation fund 
described in section F.1.d.(8)(j); 
(vi)Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement  
projects. 
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Proposed Language (HMP): 
 
Option 1: Language modification  
  
The Copermittees Each Copermittee shall collaborate with the other 
Copermittees to develop and implement a Hydromodification Management Plan 
(HMP) to manage increases in runoff discharge rates and durations from all 
Priority Development Projects. 
 
The HMP shall be incorporated into the local SSMP Model WQMP and 
implemented by each Copermittee so that estimated post-project runoff 
discharge rates and durations shall not exceed pre-development discharge rates 
and durations. Where the proposed project is located on an already developed 
site, the pre-project discharge rate and duration shall be that of the pre-
developed, naturally occurring condition. The HMP shall be submitted to the 
Executive Officer within 2 years of permit adoption. The HMP will be made 
available for public review and comment and the Executive Officer will 
determine the need for a formal public hearing. 
 
(1) The HMP must: 

(a) Identify a method for assessing susceptibility of channel segments 
which receive runoff discharges from Priority Development Projects.  The 
geomorphic stability within the channel shall be assessed. A performance 
standard shall be created that ensures that the geomorphic stability within 
the channel not be compromised as a result of receiving runoff discharges 
from Priority Development Projects. 
(b) Utilize continuous simulation of the entire rainfall record (or other 
analytical method proposed by the Copermittees and deemed acceptable 
by the Regional Board) to identify a range of runoff flows for which 
Priority Development Project post-project runoff flow rates and durations 
shall not exceed pre-development (naturally occurring) runoff flow rates 
and durations by more than 10 percent, where the increased flow rates 
and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses. The lower boundary of the 
range of runoff flows identified shall correspond with the critical channel 
flow that produces the critical shear stress that initiates channel bed 
movement or that erodes the toe of channel banks. The identified range of 
runoff flows may be different for specific watersheds, channels, or channel 
reaches. In the case of an artificially hardened (concrete lined, rip rap, etc.) 
channel, the lower boundary of the range of runoff flows identified shall 
correspond with the critical channel flow that produces the critical shear 
stress that initiates channel bed movement or that erodes the toe of 
channel banks of a comparable soft-bottomed channel. 
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(c)Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff flow 
rates and durations (1) do not exceed pre-project (naturally occurring) 
runoff flow rates and durations by more than 10 percent for the range of 
runoff flows identified under section F.1.h.(1)(b), where the increased flow 
rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, and (2) do not result in 
channel conditions which do not meet the channel standard developed 
under section F.1.h.(1)(a) for channel segments downstream of Priority 
Development Project discharge points. 
(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent runoff from the projects 
from increasing erosion of channel beds and banks, silt pollutant 
generation, or other impacts to beneficial uses and stream habitat due to 
increased erosive force. 
(e) Include a review of pertinent literature. 
(f) Identify areas within the San Juan Hydrologic Unit where historic 
hydromodification has resulted in a negative impact to benthic 
macroinvertebrate and benthic periphyton by identifying areas with low 
or very low Index of Biotic Integrity (IBI) scores. 
(g) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects. This 
protocol must include the use of the IBI score as a metric for assessing 
impacts and improvements to downstream watercourses. 
(h) Include a description of how the Copermittees will incorporate the 
HMP requirements into their local approval processes. 
(i) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow 
rates and durations and address potential hydromodification impacts. 
(j) Include technical information supporting any standards and criteria  
proposed. 
(k) Include a description of inspections and maintenance to be conducted 
for management practices and measures to control flow rates and 
durations and address potential hydromodification impacts. 
(l) Include a description of pre- and post-project monitoring and other 
program evaluations, including IBI score, to be conducted to assess the 
effectiveness of implementation of the HMP. 
(m) Include mechanisms for assessing and addressing cumulative impacts 
within a watershed on channel morphology. 
(n) Include information on evaluation of channel form and condition,

 including slope, discharge, vegetation, underlying geology, and other
 information, as appropriate. 
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(2) If the Copermittees determine that it is infeasible to evaluate the shear stress 
that initiates channel bed movement or that erodes the toe of channel banks of a 
hardened channel as though it were soft-bottomed per F.1.h.(1)(b), then they may 
provide justification for the finding of infeasibility for Regional Board review. 
Upon receiving a finding of adequacy from the Regional Board regarding the 
justification, the Copermittees may use the hardened channel as the channel 
standard. Subsequently, the Copermittees must also conduct a feasibility study 
to remove concrete in the impacted channel reach as a means towards stream 
restoration. The study must include an analysis of the maximum flows that could 
be tolerated by a stable soft-bottomed creek bed and bank, and an analysis of the 
flow reductions required per sub-watershed to achieve a stable soft-bottomed 
creek bed and bank. 
 
(3) In addition to the hydrologic control measures that must be implemented per 
section F.1.h.(1)(c), the HMP must include a suite of management measures to be 
used on Priority Development Projects to protect and restore downstream 
beneficial uses and prevent or further prevent adverse physical changes to 
downstream channels. The measures must be based on a prioritized 
consideration of the following elements in this order: 

(a) hydrologic control measures; 
(b) on-site management controls; 
(c) regional controls located upstream of receiving waters; and 
(d) in-stream controls. 

Where stream channels are adjacent to, or are to be modified as part of a Priority 
Development Project, management measures must include buffer zones and 
setbacks. Under no circumstances will in-stream controls include the use of non-
naturally occurring hardscape materials such as concrete, riprap, gabions, etc. 
 
The suite of management measures shall also include stream restoration as a 
viable option to achieve the channel standard in section F.1.h(1)(a). 
 
(4) Section F.1.h. does not apply to Priority Development Projects where the 
project: 

(a) Discharges storm water runoff into underground storm drains 
discharging directly to bays or the ocean. 
(b) Discharges storm water runoff into conveyance channels that are 
engineered, hardened and regularly maintained to ensure design flow 
capacity, and no sensitive stream habitat or significant potential riparian 
and aquatic habitat restoration areas will be affected.  
(c) Site infiltrates at least the runoff from a two-year storm event. The 
permittees may request for a variance from these criteria, based on studies 
conducted by the Storm Water Monitoring Coalition, Southern California 
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Coastal Water Research Project, or other regional studies. Requests for 
consideration of any variances should be submitted to the Executive 
Officer.  

 
(5) HMP Reporting and Implementation 

(a) Within 2 years of adoption of the Order, the Copermittees shall submit 
to the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of 
flow rates per section F.1.h(1)(b). 
(b) Within 180 days of receiving Regional Board comments on the draft 
HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board’s comments. 
(c) Within 90 days of receiving a finding of adequacy from the Executive 
Officer, each Copermittee shall incorporate and implement the HMP for 
all Priority Development Projects. 
(d) Prior to approval of the HMP by the Regional Board, the early 
implementation measures likely to be included in the HMP shall be 
encouraged by the Copermittees. 

 
(6) HMP Substitution.  In watersheds where a comprehensive watershed plan 
has been developed and addresses hydromofication impacts consistent with this 
Order, the Copermittees may petition the Executive Officer to substitute the 
watershed plan for the HMP for that specific watershed.   
 
(6) Interim Hydromodification Criteria 
Within one year of adoption of this Order, each Copermittee must ensure that all 
Priority Development Projects are implementing the following criteria by 
comparing the pre-development (naturally occurring) and post-project flow rates 
and durations using a continuous simulation hydrologic model such as USEPA’s 
Hydrograph Simulation Program—Fortran (HSPF): 

(a) For flow rates from 10 percent of the 2-year storm event to the 5 year 
storm event, the post-project peak flows shall not exceed pre-development 
(naturally occurring) peak flows. 
(b) For flow rates from the 5 year storm event to the 10 year storm event, 
the post-project peak flows may exceed pre-development (naturally 
occurring) flows by up to 10 percent for a 1-year frequency interval. 

 
The interim hydromodification criteria do not apply to Priority Development 
Projects where the project discharges (1) storm water runoff into underground 
storm drains discharging directly to bays or the ocean, or (2) storm water runoff 
into conveyance channels that are engineered, concrete lined, or are significantly 
hardened, and are regularly maintained to ensure flow capacity, or (3) from a site 
less than 20 acres.   
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Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying implementation of 
the interim hydromodification criteria. 
 
(7) No part of section F.1.h shall alleviate the Copermittees responsibilities for 
implementing Low Impact Development BMPs as required under section F.1.d. 
(4). 
 
 
Option 2:  Substitute verbatim Santa Ana permit language (Note: this section 
would entirely replace Section F.1.h)  
 
D. HYDROLOGIC CONDITIONS OF CONCERN (HYDROMODIFICATION)  
 
1. Each priority development project shall be required to ascertain the impact of 
the development on the site’s hydrologic regime and include the findings in the 
WQMP, including the following for a two-year frequency storm event:  
 a) Increases in runoff volume;  
 b) Decreases in infiltration;  
 c) Changes in time of concentration;  
 d) Potential for increases in post development downstream erosion; and,  
 e) Potential for adverse downstream impacts on physical structure,   
 aquatic and riparian habitat.  
  
2. The project does not have a hydrologic condition of concern if any one of the 
following conditions is met:  
 

a) The volumes and the time of concentration of storm water runoff for the 
post-development condition do not significantly exceed those of the pre-
development condition for a two-year frequency storm event (a difference 
of 5% or less is considered insignificant). This may be achieved through 
site design and source control BMPs.  

b) All downstream conveyance channels that will receive runoff from the 
project are engineered, hardened and regularly maintained to ensure 
design flow capacity, and no sensitive stream habitat areas will be 
affected.  

c) The site infiltrates at least the runoff from a two-year storm event. The 
permittees may request for a variance from these criteria, based on studies 
conducted by the Storm Water Monitoring Coalition, Southern California 
Coastal Water Research Project, or other regional studies. Requests for 
consideration of any variances should be submitted to the Executive 
Officer.  
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i.  
3. If a hydrologic condition of concern exists, then the WQMP shall include an 
evaluation of whether the project will adversely impact downstream erosion, 
sedimentation or stream habitat. This evaluation should include a hydrograph 
with pre- and post-development time of concentration for a 2-year frequency 
storm event. If the evaluation determines adverse impacts are likely to occur, the 
project proponent shall implement additional site design controls, on-site 
management controls, structural treatment controls and/or in-stream controls to 
mitigate the impacts. The project proponent should first consider site design 
controls and on-site controls prior to proposing in-stream controls; in-stream 
controls must not adversely impact beneficial uses or result in sustained 
degradation of water quality of the receiving waters.  
 
4. The project proponent may also address hydrologic conditions of concern by 
mimicking the pre-development hydrograph with the post-development 
hydrograph, for a two year return frequency storm. Generally, the hydrologic 
conditions of concern are not significant, if the post-development hydrograph is 
no more than 10% greater than pre-development hydrograph. In cases where 
excess volume cannot be infiltrated or captured and reused, discharge from the 
site must be limited to a flow rate no greater than 110% of the pre-development 
2-year peak flow.  
 
 
Proposed creation of a provision establishing  a water quality credit system for 
alternatives to infiltration, harvesting and reuse, evapotranspiration, and other 
LID BMPs and hydromodification requirements 
 
The permittees may establish a water quality credit system for alternatives to 
infiltration, harvesting and reuse, evapotranspiration, and other LID BMPs and 
hydromodification requirements specified above. Any credit system that the 
permittees establish should be submitted to the Executive Officer for review and 
approval. The following types of projects may be considered for the credit 
system:  
a) Redevelopment projects that reduce the overall impervious footprint  
b) Brownfield redevelopment  
c) High density developments (>7 units per acre)  
d) Mixed use and transit-oriented development (within ½ mile of transit)  
e) Dedication of undeveloped portions of the project to parks, preservation areas 
and other pervious uses  
f) Regional treatment systems with a capacity to treat flows from all upstream 
developments  
g) Contribution to an urban runoff fund (see 1, above)  
h) Offsite mitigation or dedications within the same watershed  
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i) City Center area  
j) Historic Districts and Historic Preservation areas  
k) Live-work developments  
l) In-fill projects  
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Elimination of Irrigation Runoff  
 
Proposed Revisions: 
 
Finding C.1 
Urban Runoff from an MS4 is likely to contains waste, as defined in the 
California Water Code (CWC), and pollutants that adversely affect the quality of 
the waters of the State. The discharge of waste in urban runoff from an MS4 is a 
“discharge of pollutants from a point source” into waters of the U.S. as defined in 
the CWA. 
 
Finding C.2 
MS4 storm water and non-storm water discharges are likely to contain pollutants 
that cause or threaten to cause a violation an exceedance of the water quality 
standards, as outlined in the Regional Board’s Water Quality Control Plan for the 
San Diego Basin (Basin Plan). Storm water and non-storm water discharges from 
the MS4 are subject to the conditions, and requirements, and standards 
established in the San Diego Basin Plan for point source discharges. These water 
quality standards must be complied with at all times, irrespective of the source 
and manner of discharge. 
 
Finding C.14 
Nonstorm water (dry weather) discharge is not considered a storm water (wet 
weather) discharge and therefore is not subject to regulation to the Maximum 
extent Practicable (MEP) from CWA 402(p)(3)(B)(iii), which is explicitly for 
“Municipal Stormwater Discharges .  Non-storm water discharges, per CWA 
402(p)(3)(B)(ii) are to be effectively prohibited unless specifically exempted.  Any 
exempted discharges identified as a source of pollutants are subsequently 
required to be addressed through prohibition and incorporation into IC/ID 
programs.  Dry weather Nonstormwater discharges have been shown to 
contribute significant levels of pollutants and flow in arid, urban Southern 
California watersheds.  The Copermittees have identified landscape irrigation, 
irrigation water and lawn water runoff, previously exempted discharges, as a 
source of pollutants and potential conveyances of pollutants to waters of the 
United States.  All retail water purveyors within the Copermittees’ jurisdictions 
currently have ordinances to prohibit the waste of recycled and potable irrigation 
water as runoff. 
 
Provision B – Non Storm Water Prohibition 
 
2.  The following categories of non-storm water discharges are not prohibited 
unless a Copermittee or the Regional Board identifies the discharge category as a 
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significant source of pollutants to waters of the U.S. Where the Copermittee(s) 
have identified a category as a source, the category shall be addressed as an illicit 
discharge and prohibited through ordinance, order or similar means. The 
Regional Board may identify types of discharges that either require prohibition 
or other controls. For such a discharge category, the Copermittee, under direction 
of the Regional Board, must either prohibit the discharge category or develop 
and implement appropriate control measures to prevent the discharge of 
pollutants to the MS4 and report to the Regional Board pursuant to Section K.1 
and K.3 of this Order. 
 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 
35.2005(20)] to MS4s; 
d. Uncontaminated pumped ground water1; 
e. Foundation drains6; 
f. Springs; 
g. Water from crawl space pumps6; 
h. Footing drains6; 
i. Air conditioning condensation; 
j. Flows from riparian habitats and wetlands; 
k. Water line flushing2,3; 
l. Landscape irrigation; 
m. Discharges from potable water sources not subject to NPDES 
Permit No. CAG679001, other than water main breaks; 
o. Irrigation water; 
p. Lawn watering; 
nq. Individual residential car washing; and 
or. Dechlorinated swimming pool discharges4.  
 
 
3 (new requirement) 
Each Copermittee shall coordinate with the water purveyor(s) within its 
jurisdiction and develop and implement a work plan that results in a coordinated 
outreach or enforcement program to eliminate the discharge of irrigation water 
runoff to the MS4.   
 

                                                 
1 Requires enrollment under Order R9-2008-0002. Discharge into the MS4 requires authorization 
from the owner and operator of the MS4 system 
2 This exemption does not include fire suppression sprinkler system maintenance and testing 
discharges. Those discharges may be regulated under Section B.3. 
3 Requires enrollment under Order R9-2002-0020. 
4 Including saline swimming pool discharges directly to a saline water body. 
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4. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 
property) do not require BMPs and need not be prohibited. As part of the 
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must develop 
and implement a program to address pollutants from nonemergency fire fighting 
flows (i.e., flows from controlled or practice blazes and maintenance activities) 
identified by the Copermittee to be significant sources of pollutants to waters of 
the United States. 

a. Building fire suppression system maintenance discharges (e.g. 
sprinkler line flushing) contain waste. Therefore, such discharges are 
to be prohibited by the Copermittees as illicit discharges through 
ordinance, order or similar means. 

 
5. Each Copermittee must examine all dry weather field reconnaissance 
screening and effluent analytical monitoring results collected in accordance with 
section D.4 of this Order and Receiving Waters Monitoring and Reporting 
Program No. R9-2009-0002 to identify water quality problems which may be the 
result of any non-prohibited discharge category(ies) identified above in section 
B.2. Follow-up investigations must be conducted as necessary to identify and 
control any non-prohibited discharge category(ies) listed above. 
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TMDLs 
 

Proposed Revisions: 
 
Section I. Total Maximum Daily Loads 
 
The WLAs of fully approved and adopted TMDLs are incorporated as Water 
Quality Based Effluent Limits (WQBELs) on a pollutant by pollutant, waterbody 
shed by waterbodyshed basis. Early TMDL requirements, including monitoring, 
may be required and inserted into this Order pursuant to Finding E.12 
 
1. Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent Limits  

 
a. The Copermittees in the Baby Beach watershed shall implement BMPs capable 
of achieving the interim and final Bacterial Indicator Waste Load Allocations 
(WLAs) in discharges to Baby Beach as described in Table #. 
 
Table #: TMDL Wasteload Reduction Milestones 
 
Action Date 

3 years after effective date for dry 
weather 

Meet 50% wasteload reductions 
 

7 years after effective date for wet 
weather 
5 years after effective date for dry 
weather 

Meet 100% wasteload reductions 
 

10 years after effective date for wet 
weather 

 
b. The Copermittees shall conduct necessary monitoring, as described in 
Attachment A to Resolution No. R9-2008-0027, and submit annual progress 
reports as part of their yearly reports. 
 
c. The following WLAs (Table #) are to be met in Baby Beach receiving water by 
the end of the year 2019: 
 
Table #: Final Bacterial Indicator Waste Load Allocations for Baby Beach 
 
 Waste Load Allocation 
Bacterial Indicator 
 

Dry Weather 
(Billion MPN / Day) 

Wet Weather 
(Billion MPN / 30 Days) 

Total Coliform 0.86 3,254 
Fecal Coliform 0.17 112 

0006858



 

Page 26 of 40 

Enterococcus 0.03 114 
 
d. The Copermittees must meet the following Numeric Targets (Table 
#) for discharges to in the Baby Beach receiving waters in order to meet the 
underlying assumptions of the TMDL. The Numeric Targets are to be met once 
100 percent of the WLA reductions have been achieved (see Table # above). 
 
Table #: Final Bacterial Indicator Numeric Targets for Baby Beach 
Bacterial Indicator 

 
30-day geo mean 
(MPN / 100mL) 
Dry Weather only 

Single Sample Max 
(MPN / 100mL)  
Dry and Wet Weather 

Total Coliform 1,000 10,000 
Fecal Coliform 200 400 

Enterococcus 35 104 
 

d.  If the monitoring results indicate an exceedance of the geo mean and single 
sample WLAs, the Copermittees shall reevaluate the current control measures 
and propose additional BMPs/control measures.  This reevaluation and proposal 
for revisions to the current BMPs/control measures (revised plan) shall be 
submitted to the Executive Officer within 12 months of determining that an 
exceedance has occurred.  Upon approval, the Copermittees shall immediately 
start implementation of the revised plan. 
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BMP Inspection 
 
Proposed Language 
 
Option 1: 
 
Delete all section F.1.f in its entirety and replace with language from SA Region 
Order R8-2009-0030 [Preferred language]): 
 
F.1.f.  BMP Maintenance Tracking 
 
(1) Each Copermittee must maintain a watershed-based database to track and 
inventory approved post-construction BMPs and BMP maintenance within its 
jurisdiction. At a minimum, the database must include information on BMP type, 
location, watershed, date of construction, party responsible for maintenance, 
maintenance certifications or verifications, inspections, inspection findings, and 
corrective actions, including whether the site was referred to the Vector Control 
District. 
 
(2) Each Copermittee must verify that approved  BMPs are operating effectively 
and have been adequately maintained by implementing the following measures: 
 

(a) An annual inventory of all approved BMPs within the Copermittee’s 
jurisdiction. The inventory must also include all BMPs approved for 
Priority Development Projects since July 2001; 
(b) The designation of high priority  BMPs. High-priority designation 
must include consideration of  BMP size, recommended maintenance 
frequency, likelihood of operational and maintenance issues, location, 
receiving water quality, and other pertinent factors;  
(c) Verify implementation, operation, and maintenance of treatment BMPs 
by inspection, self-certification, surveys, or other equally effective 
approaches with the following conditions: 

(i) The implementation, operation, and maintenance of at least 90 
percent of approved final project public and private SSMPs (a.k.a. 
WQMPs) must be verified annually; 
(ii) Operation and maintenance verifications must be required prior 
to each rainy season; 
(iii) All (100 percent) projects with BMPs that are high priority must 
be inspected annually prior to each rainy season; 
(iv) All (100 percent) public agency projects with BMPs must be 
inspected annually; 
(v) At least 25 percent of projects with drainage insert BMPs must 
be inspected annually; 
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(vi) At least 20 percent of the total number of projects with 
approved  MPs must be inspected annually; 
(vii) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants to the 
MEP; 
(viii) All inspections must verify effective operation and 
maintenance of the treatment control BMPs, as well as compliance 
with all ordinances, permits, and this Order; and  
(ix) Inspections must note observations of vector conditions, such 
as mosquitoes. Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange 
County Vector Control District. 

 
Proposed new language: 
 
F.1.f.(1)  Field Verification of BMPs  
 

1. The Copermittees shall establish and implement a mechanism (a checklist 
or other tools) to verify that treatment control BMPs are designed and 
constructed in accordance with the approved SSMP.  

2. Prior to occupancy of each priority development project, the Copermittees 
shall field verify that the site design, source control and treatment control 
BMPs have been implemented in accordance with the approved SSMP.  

3. Prior to occupancy, the Copermittees shall verify through visual 
observation, that the BMPs are operating and functional.  

4. The Copermittees may accept self-certification or third-party certification 
of BMPs from State licensed professional engineers, architects or 
landscape architects.  

 
F.1.f.(2) Change of Ownership and Recordation  
 
The Copermittees shall establish a mechanism not only to track treatment control 
BMPs, but also to ensure that appropriate easements and ownerships are 
properly recorded in public records at the County and/or the city and the 
information is conveyed to all appropriate parties when there is a change in 
project or site ownership.  
 
F.1.f.(3) Operation and Maintenance of Post-Construction BMPs 
 

1. The Copermittees shall ensure that all structural treatment control BMPs 
are designed and implemented with control measures necessary to 
effectively minimize the creation of nuisance or pollution associated with 
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vectors, such as mosquitoes, rodents, flies, etc. The Copermittees should 
consult the Orange County Vector Control District to ensure that 
structural treatment control systems are designed to minimize the 
potential for vector breeding. The operation and maintenance plans for all 
post-construction structural treatment controls should include specific 
vector control mitigation measures to avoid and/or minimize vector 
breeding. 

2. The Copermittees shall specify conditions of approval that require proper 
maintenance and operation of all structural treatment control BMPs 
installed in new developments, including requirements for vector control. 
The parties responsible for the long-term maintenance and operation of 
the structural treatment control BMPs for the life of the project and a 
funding mechanism for operation and maintenance, shall be identified 
prior to approval of the WQMP. 

3. The Copermittees shall develop a database with information regarding 
each structural treatment control BMP installed after adoption of this 
order. At a minimum, it should include: type of BMP, watershed where it 
is located, date of construction, party responsible for maintenance, source 
of funding for operation and maintenance, maintenance verification, and 
any problems identified during inspections including any vector or 
nuisance problems. If vector or nuisance problems are identified, the site 
should be referred to the Orange County Vector Control District. The 
Copermittees should work with the Vector Control District to remedy the 
problems associated with vectors. 

4. The annual report shall include a list of all structural treatment control 
BMPs approved, constructed and/or operating within each Copermittee’s 
jurisdiction. 

5. Within 12 months of adoption of this order and annually thereafter, all 
public agency structural treatment control BMPs, and at least 25% of 
priority development project structural treatment control BMPs, shall be 
inspected prior to the rainy season. All structural treatment control BMPs 
shall be inspected within every four year period. The Copermittees shall 
ensure that the BMPs are operating and are maintained properly and all 
control measures are working effectively to remove pollutants in runoff 
from the site. All inspections shall be documented and kept as 
Copermittee record. The Copermittees may accept inspections conducted 
and certified by state licensed professional engineers, arcitects or 
landscape architects5 in lieu of Copermittee inspections. 

 
 
Option 2: 

                                                 
5 Include also individuals with CPESC, CESSWI and CPSWQ qualifications 

0006862



 

Page 30 of 40 

 
F.1.f BMP Maintenance Tracking (page 24 of June 18 errata) 
 
1. Each Copermittee must maintain a watershed-based database for its 
jurisdiction to track and inventory post-construction treatment control BMPs and 
their maintenance.  At a minimum, the database must include information on 
BMP type, location, watershed…. 
 
F.1.f.(4) Pre-Approved Projects  
 
The above provisions for LID and hydromodification are not applicable to 
projects that have an approved SSMP/WQMP. The above provisions shall be 
implemented in a manner consistent with the maximum extent practicable 
standard for all other projects 90 days from the date of approval of the revised 
model SSMP/WQMP (per Section F.1.d). The Regional Board recognizes that full 
implementation may not be feasible for certain projects which have received 
tentative tract or parcel map or other discretionary approvals.  
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Retrofitting 
 
Proposed Revisions:  
 
F.3.a.(4) BMP implementation for Flood Control Structures 
 

(a) Each Copermittee must implement procedures to assure that flood 
management projects assess the impacts on the water quality of receiving 
water bodies. 

(b) Each Copermittee must include water quality protection measures, where 
feasible, when retrofitting existing flood control structural devices.  

(c) Each Copermittee must evaluate its existing flood control devices, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device. 
The inventory and evaluation must be completed by May 1, 2010 and 
submitted to the Regional Board with the Fall 2010 annual report.  
incorporated, as appropriate, into the Watershed Urban Runoff Plans 
(WURMPs) as described in Section G.   

 
 
F.3.d  Retrofitting Existing Development 
 
Each The Copermittees must develop implement a retrofitting program to 
promote deployment of source control and treatment control BMPs on existing 
public and private developments, which meets the requirements of this section 
and incorporate into the Watershed Urban Runoff Plans (WURMPs) as described 
in Section G.  The goals of the existing development retrofitting program are is to 
address chronic flooding problems, reduce impacts from hydromodification, 
incorporate promote LID, support stream riparian and aquatic habitat 
restoration, systematically reduce downstream channel erosion, reduce the 
discharges of stormwater pollutants from the MS4 to the MEP, and prevent 
discharges from the MS4 from causing or contributing to a violation of water 
quality standards.  The retrofitting program should be coordinated with existing 
flood control and infrastructure improvement programs.   
 
The retrofitting program must identify candidate land uses and sites, evaluate 
BMP feasibility and cost-effectiveness, prioritize potential BMP projects, and lay 
out an economically and community supportable implementation strategy.  
Where constraints on retrofitting preclude effective BMP deployment on existing 
developments at locations critical to protect receiving waters, Copermittees may 
propose a strategy to implement a regional water quality or hydromodfication 
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project, stream restoration, or beneficial re-use program, as part of the Watershed 
Workplan in the WURMP.       
 
Completed retrofit BMPs shall be tracked in accordance with Section F.1.f 
Treatment Control BMP Maintenance Tracking.   

 
(1) Source Identification - The Copermittee must identify and inventory 
existing developments (i.e. municipal, industrial, commercial, residential) as 
candidates for retrofitting. Potential retrofitting candidates must include but 
are not limited to: 

(a) Development that contributes pollutants to a TMDL or a ESA, 
(b) Development contributing flows to downstream frequent flooding, 
(c) Receiving waters channelized or otherwise hardened, 
(d) Development tributary to receiving waters that are channelized or 
otherwise hardened, 
(e) Developments tributary to receiving waters that are significantly 
eroded, 
(f) Developments tributary to an ASBS or SWQPA, 
(g) Development that causes hydraulic constriction. 

 
(2) Each Copermittee shall evaluate and rank the inventoried existing 
developments to prioritize retrofitting. Criteria for evaluation must include: 

(a) Feasibility, 
(b) Cost effectiveness, 
(c) Pollutant removal effectiveness, 
(d) Impervious area potentially treated, 
(e) Maintenance requirements, 
(f) Landowner cooperation, 
(g) Neighborhood acceptance, and 
(h) Aesthetic qualities. 
(i) Efficacy at addressing concern. 

 
(3) Based on the results of the evaluation and rankings, each Copermittee 
must require select, qualified existing developments to implement source 
control and treatment control BMPs in accordance with the SSMP 
requirements within sections D.1.d.(3) through D.1.d.(8). In addition, the 
Copermittee shall encourage retrofit projects to implement where feasible 
the Hydromodification requirements in section D.1.h. 
 
(4) When requiring retrofitting on existing development, the Copermittees 
will cooperate with private landowners to encourage retrofitting projects. 
The Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 
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(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements; 
(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance; 
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
(5) The retrofit BMPs shall be tracked and inspected in accordance with 
section D.1.f. Treatment Control BMP Maintenance Tracking. 
 
(6) Where a project or projects cannot feasibly retrofit due to existing 
constraints, the Copermittee may propose a regional mitigation project to 
improve water quality. Such regional projects may include but are not 
limited to: 

(a) Regional water quality treatment BMPs, 
(b) Urban creek or wetlands restoration and preservation, 
(c) Daylighting and restoring underground creeks, 
(d) Localized rainfall storage and reuse, and 
(e) Removal of invasive plant species. 
(7) A retrofit project may qualify as a Watershed Water Quality Activity 
provided it meets the requirements in section E. Watershed Runoff 
Management Program. 
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Sewage Spill Response 
 
Proposed Revision: 
 
h.(1) Each Copermittee must implement management measures and procedures 
to prevent, respond to, contain and clean up all sewage and other spills that 
may discharge into its MS4 from any source (including private laterals and 
failing septic systems). Spill response teams must prevent entry of spills into 
the MS4 and contamination of surface water, ground water and soil. Each 
Copermittee must coordinate spill prevention, containment and response 
activities throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times.  For the Permittees 
that do not own or operate sanitary sewer systems and are exempt from the 
responsibility for spills, said Permittees shall develop a program to notify the 
Agency responsible for the sewage spill and shall provide assistance to the 
responsible Agency as necessary to prevent sewage from entering the MS4. 
 
h.(2) Each Copermittee must develop and implement a mechanism whereby it is 
notified of all sewage spills from private laterals and failing septic systems 
into its MS4. Each Copermittee must implement management measures 
and procedures to prevent, respond to, contain and clean up sewage from 
any such notification. 
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Watershed Urban Runoff Management Program (WURMP) 
 
Proposed language: 
 
G. Watershed Runoff Management Program 
 
1. Lead Watershed Permittee Identification Watershed Copermittees shall 
identify the Lead Watershed Permittee for their WMA watershed. The Lead 
Watershed Permittees shall serve as liaisons between the Permittees and 
Regional Board, where appropriate. 
 
2. Watershed Water Quality Workplan (Watershed Workplan) The Watershed 
Workplan shall describe the Copermittee’s development and implementation of 
a collective watershed water quality strategy to assess and prioritize the 
receiving water quality problems within the watershed, identify and model 
sources of the highest priority water quality problem(s), develop a watershed 
wide BMP implementation strategy including an existing-development 
retrofitting strategy as appropriate to abate control highest priority water quality 
problems, and a monitoring strategy to evaluate BMP and retrofit effectiveness 
and changing water quality prioritization in the WMA watershed. The 
Watershed Workplan shall integrate water quality, hydromodification, water 
supply and habitat. 
 
The work plan shall, at a minimum: 
 

a. Characterize the receiving water quality and hydromodification status 
in the WMA watershed. Characterization shall include use of regularly 
collected water quality data, reports, monitoring and analysis generated in 
accordance with the requirements of the Receiving Waters Monitoring 
and Reporting Program, as well as applicable information available from 
other public and private organizations. 
 
b. Identify the highest priority water quality problem(s) in the WMA’s 
watershed’s receiving waters,. Identified water quality problem(s) shall, at 
a minimum, giveing consideration to; TMDLs, receiving waters listed on 
the CWA section 303(d) list, waters with persistent violations exceedances 
of water quality standards, toxicity, or impacts to beneficial uses, and 
other pertinent conditions.  The plan shall include mapping to identify 
areas susceptible to hydromodification including downstream erosion, 
impacts on physical structures, and impacts on riparian and aquatic 
habitats. Identify sources of the highest water quality problem(s) within 
the watershed through monitoring and modeling. 
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c. Identify the sources and geographic distribution for the highest water 
quality problem(s) within the WMA watershed. Efforts to  determine such 
sources shall include, but not be limited to: use of information from the 
construction, industrial/commercial, municipal, and residential source 
identification programs required within the Jurisdictional Runoff Program 
(JRMP) of this Order; specific actions to model pollutant transport to 
receiving waters for the sake of identifying the source(s) point(s) of origin; 
water quality monitoring data collected as part of the Receiving Water 
Monitoring and Reporting Program required by this Order, and 
additional focused water quality monitoring to identify specific sources 
within the watershed.  
 
d. Develop a watershed BMP implementation strategy, including a 
strategy to retrofit existing development and implement regional water 
quality or hydromodfication, stream restoration, or beneficial re-use as 
appropriate, to abatecontrol the identified highest priority water quality 
problem(s) to the MEP. The BMP implementation strategy shall include a 
schedule for implementation of the BMP projects to abate specific 
receiving water quality problems. The Watershed Workplan shall identify 
areas where stormwater and urban runoff infiltration is possible and 
appropriate.   Identified watershed water quality problems may be the 
result of jurisdictional discharges that will need to be addressed with 
BMPs applied in a specific jurisdiction in order to generate a benefit to the 
watershed.  
 
e. Develop a strategy to model and monitor evaluate improvements in 
receiving water quality directly resulting from implementation of the 
BMPs and other projects described in the Watershed Workplan. BMPs not 
contributing to measured pollutant reductions or improvements to water 
quality shall be removed and replaced with alternative BMPs may be 
discontinued. The modeling and monitoring strategy shall generate the 
necessary data to report on the measured pollutant reduction that results 
from proper BMP implementation. Monitoring shall, at a minimum, be 
conducted in the receiving water to access changes in pollutant 
concentrations and progression towards attainment of receiving water 
quality objectives. 
 
f. Establish a schedule for development and implementation of the 
Watershed Workplan. The schedule shall include planned actions and 
watershed review meetings through the remaining portion of this Permit 
cycle. Annual watershed workplan review status meetings must be open 
to the public, and appropriately publicly noticed such that interested 
parties may come and provide comments to the watershed program. 
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3. Watershed Workplan Implementation – Watershed Copermittee’s shall begin 
implementing the Watershed Workplan within 30-days of approval by the 
Regional Board Executive Officer. 
 
43. Copermittee Collaboration - Watershed Copermittees shall collaborate to 
develop and implement the Watershed Workplan. Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 
 
54. Public Participation - Watershed Copermittees shall implement a watershed-
specific public participation mechanism within each watershed. A required 
component of the watershed-specific public participation shall be a minimum 30-
day public review of the Watershed Workplan required by Directive E.3. 
Opportunity for the public to review and comment on the Watershed Workplan 
must occur before the workplan is implemented submitted to the Regional Board 
Executive Officer. 
 
35. Watershed Workplan Implementation – Watershed Copermittee’s shall begin 
implementing the Watershed Workplan within 30 days of submittal to the 
Regional Board Executive Officer. 
 
6. Watershed Workplan Review and Updates - Watershed Copermittees shall 
review and update the Watershed Workplan annually as part of the Report of 
Waste Discharge to identify needed changes to the prioritized water quality 
problem(s) listed in the workplan. All updates to the Watershed Workplan shall 
be presented during an Annual Watershed Review Status Meeting. Annual 
Watershed Review Status Meetings shall be conducted by the Watershed 
Copermittees, open to the public and adequately noticed, and occur once every 
calendar year. Individual Watershed Copermittees shall also review and modify 
their jurisdictional programs and JURMP Annual Reports, as necessary, so that 
they are consistent with the updated Watershed Workplan. 
 
K. Reporting 
 
The Copermittees may propose alternate reporting criteria and schedules, as part 
of their updated JURMP, for the Executive Officer’s acceptance. The 
Copermittees shall submit the updated JURMP within 365 days after adoption of 
this Order. 
 
(a) Watershed Workplans 
 
(1) Copermittees - The written account of the program conducted by each 
watershed group of Copermittees is referred to as the Watershed Workplan. 
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Copermittees within each watershed shall be responsible for updating and 
revising each Watershed Workplan. Each Watershed Workplan shall be updated 
and revised to describe any changes in water quality problems or priorities in the 
WMAs watersheds, and any necessary change to actions Copermittees will take 
to implement jurisdictional or watershed BMPs to address those identified 
changes. 
 
(2) Lead Watershed Permittee - Each Lead Watershed Permittee shall be 
responsible for coordinating the production of the Watershed Workplan, as well 
as coordinating Annual Watershed Review Status Meetings and public 
participation/public noticing in accordance with the requirements of this Order. 
The Lead Watershed Permittee shall submit the Watershed Workplan to the 
Principal Permittee. 
 
(3) Principal Permittee – The Principal Permittee shall assemble and submit the 
Watershed Workplans to the Regional Board Executive Officer no later than, 365 
days after adoption of this Amendment Order. 
 
(4) Each Watershed Workplan shall, at a minimum, include: 
 

(a) Identification of the Lead Watershed Permittee for the watershed. 
 
(b) An updated watershed map. 
 
(c) Identification and description of all applicable water quality data, 
reports, analyses, and other information to be used to assess receiving 
water quality. 
 
(d) Assessment and analysis of the watershed’s water quality data, 
reports, analyses, and other information, used during identification and 
prioritization of the watershed’s water quality problems. 
 
(e) A prioritized list of water quality problems within the WMA 
watershed. 
 
(f) Identification of the likely sources, pollutant discharges, and/or other 
factors causing the high priority water quality problems within the WMA 
watershed. 
 
(g) A description of the strategy to be used to guide Copermittee 
implementation of BMPs either jurisdictionally or on a watershed-wide 
basis to abate control the highest water quality problems to the MEP. 
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(h) A list of criteria description of method(s) used to evaluate BMP 
effectiveness and how it was applied. 
 
(i) A map of implemented and projected implementation of future BMPs. 
 
(j) A description of the cohesive watershed-wide strategy of educational 
efforts focused on the identified highest priority water quality problems 
and pollutants. 
 
(k) A description of the public participation mechanisms to be used and 
the parties anticipated to be involved during the development and 
implementation of the Watershed Workplan. 
 
(l) A description of Copermittee collaboration to accomplish development 
of the Watershed Workplan, including a schedule for Watershed 
meetings. 
 
(m) A description of how TMDLs were considered during prioritization of 
watershed water quality problems. 
 
(n) A description of the strategy to model and monitor evaluate 
improvement in receiving water quality directly resulting from 
implementation of the BMPs and other projects described in the 
Watershed Workplan. 
 
(o) A scheduled annual Watershed Workplan Review Status Meeting once 
every calendar year. This meeting shall be open to the public. 

 
(5) The Watershed Workplan shall be reviewed and updated as part of the 
Report of Waste Discharge, including a public participation process of a 30-day 
public review period prior to submittal to the Regional Board Executive Officer. 
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(8/26/2009) Ben Neill - CONFIRMED: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 8/12/2009 4:04 PM
Subject: CONFIRMED: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 
Permit

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
>
> --=__Part6942ADF6.0__=
> Content-Type: multipart/alternative; boundary="=__Part6942ADF6.1__="
>
> --=__Part6942ADF6.1__=
> Content-Type: text/plain; charset=UTF-8
> Content-Transfer-Encoding: 8bit
>
>
>
>
> Dear interested parties,
>
> Attached, please find the sixth draft of Revised Tentative Order
> R9a??2009a??0002, the Orange County MS4 Permit.   
>
> On July 1, 2009, the California Regional Water Quality Control Board,
> San Diego Region, (Regional Board) heard public comments regarding the
> fifth draft of the National Pollutant Discharge Elimination System
> permit for the municipal separate storm sewer systems (MS4) in southern
> Orange County. At that public hearing, the Regional Board directed staff
> to release a sixth draft for public comment and board consideration
> prior to adoption.
>
> 1. Written comments on the Revised Tentative Order must be received by
> 5:00 PM on
> Monday, September 28, 2009. Written comments received after the close
> of the 45-day
> comment period will not be accepted and will not be incorporated into
> the administrative
> record if doing so would jeopardize any party.
>
> 2. Written comments should focus on changes made since the last draft
> and errata that
> was presented to the Regional Board on July 1, 2009. All comments
> submitted on
> earlier drafts of this Permit are part of the record for this matter
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(8/26/2009) Ben Neill - RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit Page 1

From: <lyris@swrcb18.waterboards.ca.gov>
To: Ben Neill <bneill@waterboards.ca.gov>
Date: 8/12/2009 3:50 PM
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit
Attachments: August 2009 written comment notice.pdf; R9-2009-0002_12Aug09.pdf; Part.004;

 Part.005; August 2009 written comment notice.pdf; R9-2009-0002_12Aug09.pdf
; Part.004; Part.005

 
Dear interested parties,
 
Attached, please find the sixth draft of Revised Tentative Order
R9a??2009a??0002, the Orange County MS4 Permit.   
 
On July 1, 2009, the California Regional Water Quality Control Board,
San Diego Region, (Regional Board) heard public comments regarding the
fifth draft of the National Pollutant Discharge Elimination System
permit for the municipal separate storm sewer systems (MS4) in southern
Orange County. At that public hearing, the Regional Board directed staff
to release a sixth draft for public comment and board consideration
prior to adoption.

1. Written comments on the Revised Tentative Order must be received by
5:00 PM on
Monday, September 28, 2009. Written comments received after the close
of the 45-day
comment period will not be accepted and will not be incorporated into
the administrative
record if doing so would jeopardize any party.

2. Written comments should focus on changes made since the last draft
and errata that
was presented to the Regional Board on July 1, 2009. All comments
submitted on
earlier drafts of this Permit are part of the record for this matter
and will be considered by
the Regional Board. Therefore, it is not necessary to resubmit or
repeat comments.

3. At this time, a date has not been set for the public hearing on this
item. The public will
be notified of the hearing date in a separate notice. Written comments
received by the
close of the 45-day comment period at 5:00 p.m. on Monday, September
28, 2009, will
be provided to the Regional Board. All interested persons will be
permitted to speak at
the hearing and will be expected to orally summarize their written
comments.

Additional information on the Tentative Order may be found on the
Regional Board website at:
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
Attachments and the fact sheet will shortly be posted at the website.
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Please contact me for information regarding Tentative Order No.
R9-2009-0002.
 

Sincerely,
 
 
Ben Neill
Water Resource Control Engineer
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123
Tel: (858) 467a??2983
Fax: (858) 571a??6972
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California Regional Water Quality Control Board 
San Diego Region 

Over 50 Years Serving San Diego, Orange, and Riverside Counties 
Recipient of the 2004 Environmental Award for Outstanding Achievement from USEPA 

9174 Sky Park Court, Suite 100, San Diego, California 92123-4353 
(858) 467-2952  Fax  (858) 571-6972 

http:// www.waterboards.ca.gov/sandiego  

California Environmental Protection Agency  
                

                                                                          Recycled Paper 

Linda S. Adams 
 Secretary for 

Environmental Protection 

  Arnold Schwarzenegger 
     Governor 

 
 
August 12, 2009 
 
Interested Persons 

Notice for Written Comment Period for Tentative Order No. R9-2009-0002 (formerly R9-
2008-0001 & R9-2007-0002) 
 

On July 1, 2009, the California Regional Water Quality Control Board, San Diego Region, 
(Regional Board) heard public comments regarding the fifth draft of the National Pollutant 
Discharge Elimination System permit for the municipal separate storm sewer systems (MS4) in 
southern Orange County.  At that public hearing, the Regional Board directed staff to release a 
sixth draft for public comment and board consideration prior to adoption. 
 
The Regional Board hereby notifies the public that Tentative Order No. R9-2009-0002, the 
Orange County MS4 permit (Revised Tentative Order), is available for review and public 
comment.  Upon adoption, Tentative Order No. R9-2009-0002 will replace the current Orange 
County MS4 Permit, Order No. R9-2002-0001. 

 
1. Written comments on the Revised Tentative Order must be received by 5:00 PM on 

Monday, September 28, 2009.  Written comments received after the close of the 45-day 
comment period will not be accepted and will not be incorporated into the administrative 
record if doing so would jeopardize any party. 

 
2. Written comments should focus on changes made since the last draft and errata that 

was presented to the Regional Board on July 1, 2009.  All comments submitted on 
earlier drafts of this Permit are part of the record for this matter and will be considered by 
the Regional Board.  Therefore, it is not necessary to resubmit or repeat comments.   

 
3. At this time, a date has not been set for the public hearing on this item.   The public will 

be notified of the hearing date in a separate notice.  Written comments received by the 
close of the 45-day comment period at 5:00 p.m. on Monday, September 28, 2009, will 
be provided to the Regional Board.  All interested persons will be permitted to speak at 
the hearing and will be expected to orally summarize their written comments. 

 
If you wish to receive future notices and information on this specific permit, please subscribe to 
the electronic emailing list titled “Orange County MS4 Permit” located on this web page: 
http://www.waterboards.ca.gov/sandiego/misc/mailing_lists.html. 
Additional information on the Tentative Order may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
Please contact Mr. Ben Neill at (858) 467-2983 or via email at bneill@waterboards.ca.gov for 
information regarding Tentative Order No. R9-2009-0002. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
San Diego Regional Water Quality Control Board 
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California Regional Water Quality Control Board 
San Diego Region 

 
 
 
 

Waste Discharge Requirements for  
Discharges of Runoff from the  

Municipal Separate Storm Sewer Systems 
(MS4s) 

Draining the Watershed of the County of Orange, 
The Incorporated Cities of Orange County, and 

The Orange County Flood Control District 
Within the San Diego Region 

 
 
 
 
 
 

 
 
 
 
 
 

Tentative Order No. R9-2009-0002 
NPDES NO. CAS0108740 

PUBLIC RELEASE DRAFT 
August 12, 2009 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 
9174 Sky Park Court, Suite 100, San Diego, California 92123-4340 
Phone �  (858) 467-2952 � Fax  (858) 571-6972 
http://www.waterboards.ca.gov/sandiego 
 
 
 
 
 
  
 
To request copies of the Orange County Municipal Storm Water Permit, please contact Ben Neill, Water 
Resources Control Engineer at (858) 467 – 2983, bneill@waterboards.ca.gov 

 
 
 
Documents also are available at: http://www.waterboards.ca.gov/sandiego 
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 iii 

 
 

WASTE DISCHARGE REQUIREMENTS FOR  
DISCHARGES OF RUNOFF FROM THE  

MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s) 
DRAINING THE WATERSHED OF  

THE COUNTY OF ORANGE, THE INCORPORATED CITIES OF 
ORANGE COUNTY, AND THE ORANGE COUNTY FLOOD 
CONTROL DISTRICT WITHIN THE SAN DIEGO REGION 

 
 
 
 
 
 
 
 

Adopted by the 
California Regional Water Quality Control Board 

San Diego Region 
on MM DD, 2009 

 
 

 
 
 
 

 
 
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 

9174 Sky Park Court, Suite 100 
San Diego, California  92123-4340 

 
Telephone (858) 467-2952 
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 iv 

 
 

STATE OF CALIFORNIA 
 

ARNOLD SCHWARZENEGGER, Governor 
LINDA S. ADAMS, Agency Secretary, California Environmental Protection Agency 

 

 

 

 
 
 

 
 
 
 
 

California Regional Water Quality Control Board 
San Diego Region 

 
 
 

Richard Wright  Chair County Government 
David King  Vice Chair Recreation / Wildlife 
Eric Anderson Irrigated Agriculture 
Wayne Rayfield Water Quality 
Grant Destache Industrial Water Use 
George Loveland Water Supply 
Marc Luker Undesignated (Public) 
  

 
 

John H. Robertus, EExecutive Officer 

Michael P. McCann, Assistant Executive Officer 

 
 

This permit was prepared under the direction of 
 
 

David T. Barker P.E., Chief, Water Resource Protection Branch 
 
 

by 
 
 

Jimmy G. Smith, Senior Environmental Scientist 
Ben Neill, Water Resource Control Engineer 

Chad Loflen, Environmental Scientist
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FINDINGS A: BASIS FOR THE ORDER 
FINDINGS B: REGULATED PARTIES 

 
The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on  
July 16, 1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order  
No. 96-03) and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in 
accordance with Order No. R9-2002-01, the County of Orange, as the Principal 
Copermittee, submitted a Report of Waste Discharge (ROWD) for reissuance of the 
municipal separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing MS4 NPDES Permits:  
Order 99-05, Order WQ-2000-11, Order WQ 2001-15, Order WQO 2002-0014, and 
Order WQ-2009-0008 (SWRCB/OCC FILE A-1780). 

 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States (waters of the U.S). 
 

Table 1. Municipal Copermittees 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 
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C.  DISCHARGE CHARACTERISTICS 
 
1. Runoff discharged from an MS4 contains waste, as defined in the California Water 

Code (CWC), and pollutants that adversely affect the quality of the waters of the 
State.  The discharge of runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
 

2. MS4 storm water and non-storm water discharges are likely to contain pollutants that 
cause or threaten to cause a violation of water quality standards, as outlined in the 
Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan).  
Storm water and non-storm water discharges from the MS4 are subject to the 
conditions and requirements established in the San Diego Basin Plan for point 
source discharges. These surface water quality standards must be complied with at 
all times, irrespective of the source and manner of discharge. 
 

3. The most common categories of pollutants in runoff include total suspended solids, 
sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., copper, 
lead, zinc and cadmium); petroleum products and polynuclear aromatic 
hydrocarbons; synthetic organics (e.g., pesticides, herbicides, and PCBs); nutrients 
(e.g., nitrogen and phosphorus fertilizers), oxygen-demanding substances (decaying 
vegetation, animal waste), detergents, and trash.   
 

4. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and/or impair or threaten to impair designated beneficial 
uses resulting in a condition of pollution (i.e., unreasonable impairment of water 
quality for designated beneficial uses), contamination, or nuisance. 
 

5. Pollutants in runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, runoff pollutants in receiving waters can bioaccumulate in the tissues 
of invertebrates and fish, which may be eventually consumed by humans. 
 

6. Runoff discharges from MS4s often contain pollutants that cause toxicity to aquatic 
organisms (i.e., adverse responses of organisms to chemicals or physical agents 
ranging from mortality to physiological responses such as impaired reproduction or 
growth anomalies).  Toxic pollutants impact the overall quality of aquatic systems 
and beneficial uses of receiving waters. 
 

7. The Copermittees discharge runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
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areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 

 
Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect

1
 

Laguna Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek  Aliso HSA Aliso Creek, English 
Canyon, Pacific Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]fluoranthene 
Dieldrin 
Sediment Toxicity 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, 
Canada Gobernadora, 
Bell Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 

 

 
 
 
 
 
 
 
 
 

                                            
1
 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire corresponding 

WMA or all corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Water Resources Control Board’s 2006 Section 303(d) List of Water 
Quality Limited Segments. 
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Table 2b.  Common Watersheds and Municipalities 

Municipality 

Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo � �     
Dana Point   � �   
Laguna Beach � �     
Laguna Hills *  �  �   
Laguna Niguel  � � �   
Laguna Woods *  �     
Lake Forest *  �     
Mission Viejo  �  �   
Rancho Santa 
Margarita 

   �   

San Clemente     � � 

San Juan 
Capistrano 

   �   

County of 
Orange * 

� � � � � � 

Orange County 
Flood Control 
District * 

� � � � �  

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 

 
8. Trash is a persistent pollutant which can enter receiving waters from the MS4 

resulting in accumulation and transport in receiving waters over time.  Trash poses a 
serious threat to the Beneficial Uses of the receiving waters, including, but not 
limited to, human health, rare and endangered species, navigation and human 
recreation.  

 
9. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various runoff-related 
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at 
various watershed monitoring stations.   Persistent toxicity has also been observed 
at some watershed monitoring stations.  In addition, bioassessment data indicates 
that the majority of urbanized receiving waters have Poor to Very Poor Index of 
Biotic Integrity ratings.  In sum, the above findings indicate that runoff discharges are 
causing or contributing to water quality impairments, and are a leading cause of 
such impairments in Orange County.   
 

10. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
area is significantly greater in runoff volume, velocity, and peak flow rate than pre-
development runoff from the same area.  Runoff durations can also increase as a 
result of flood control and other efforts to control peak flow rates.  Increased volume, 
velocity, rate, and duration of runoff, and decreased natural clean sediment loads, 
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greatly accelerate the erosion of downstream natural channels.  Significant declines 
in the biological integrity and physical habitat of streams and other receiving waters 
have been found to occur with as little as a 3-5 percent conversion from natural to 
impervious surfaces.  The increased runoff characteristics from new development 
must be controlled to protect against increased erosion of channel beds and banks, 
sediment pollutant generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force.     
 

11. Development creates new pollution sources as human population density increases 
and brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet wastes, 
trash, etc. which can either be washed or directly dumped into the MS4.  As a result, 
the runoff leaving the developed urban area is significantly greater in pollutant load 
than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality. 
 

12. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce storm water pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 
 

13. Although dependent on several factors, the risks typically associated with properly 
managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
steps to prevent the illegal disposal of wastes;  (3) protecting footings and 
foundations; (4) ensuring that each drainage feature is adequately maintained in 
perpetuity; and (5) pretreatment. 

 
14. Non-storm water (dry weather) discharge from the MS4 is not considered a storm 

water (wet weather) discharge and therefore is not subject to regulation under the 
Maximum Extent Practicable (MEP) standard from CWA 402(p)(3)(B)(iii), which is 
explicitly for “Municipal … Stormwater Discharges (emphasis added)” from the MS4.  
Non-storm water discharges, per CWA 402(p)(3)(B)(ii), are to be effectively prohibited.  
Such dry weather non-storm water discharges have been shown to contribute 
significant levels of pollutants and flow in arid, developed Southern California 
watersheds and are to be effectively prohibited under the Clean Water Act.  
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15. Non-storm water discharges to the MS4 granted an influent exception [i.e., which are 
exempt from the effective prohibition requirement set forth in CWA section 
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order.  Any exempted 
discharges identified by Copermittees as a source of pollutants are subsequently 
required to be addressed (emphasis added) as illicit discharges through prohibition 
and incorporation into existing IC/ID programs.  The Copermittees have identified 
landscape irrigation, irrigation water and lawn water, previously exempted 
discharges, as a source of pollutants and conveyance of pollutants to waters of the 
United States. 

 
D.  RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in storm water runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard, which evolves 
over time as runoff management knowledge increases, the Copermittees’ runoff 
management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to 
the contrary, this continual assessment, revision, and improvement of runoff 
management program implementation is expected to ultimately achieve 
compliance with water quality standards in the Region. 
 

b. The Copermittees have generally been implementing the jurisdictional runoff 
management programs required pursuant to Order No. 2002-01 since February 
13, 2003.   Prior to that, the Copermittees were regulated by Order No. 96-03 
since August 8, 1996.  Runoff discharges, however, continue to cause or 
contribute to violations of water quality standards as evidenced by the 
Copermittees monitoring results. 

 
c. This Order contains new or modified requirements that are necessary to improve 

Copermittees’ efforts to reduce the discharge of pollutants in storm water runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the revised Watershed Runoff Management Program 
section, are designed to specifically address high priority water quality problems.  
Other new or modified requirements address program deficiencies that have 
been noted during audits, report reviews, and other Regional Board compliance 
assessment activities. 
 

d. Updated Jurisdictional Runoff Management Plans (JRMPs) and Watershed 
Runoff Management Plans (WRMPs), which describe the Copermittees’ runoff 
management programs in their entirety, are needed to guide the Copermittees’ 
runoff management efforts and aid the Copermittees in tracking runoff 
management program implementation.  It is practicable for the Copermittees to 
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update the JRMPs and WRMPs within one year, since significant efforts to 
develop these programs have already occurred.   

 
e. Pollutants can be effectively reduced in storm water runoff by the application of a 

combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense.”  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Runoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants from storm water to the MEP, effectively prohibit non-storm water 
discharges and protect receiving waters.  Development which is not guided by 
water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can 
negatively impact receiving water beneficial uses.  Construction sites without 
adequate BMP implementation result in sediment runoff rates which greatly 
exceed natural erosion rates of undisturbed lands, causing siltation and 
impairment of receiving waters.  Existing development generates substantial 
pollutant loads which are discharged in runoff to receiving waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs. 

 
h. This Order establishes Storm Water Action Levels (SALs) for selected pollutants 

based on USEPA Rain Zone 6 (arid southwest) Phase I MS4 monitoring data for 
pollutants in storm water. The SALs were computed using the statistical based 
population approach, one of three approaches recommended by the California 
Water Board’s Storm Water Panel in its report, ‘The Feasibility of Numerical 
Effluent Limits Applicable to Discharges of Storm Water Associated with 
Municipal, Industrial and Construction Activities (June 2006).  SALs are identified 
in Section D of this Order.  Copermittees shall implement a timely, 
comprehensive, cost-effective storm water pollution control program to reduce 
the discharge of pollutants in storm water from the permitted areas so as not to 
exceed the SALs. Exceedance of SALs may indicate inadequacy of 
programmatic measures and BMPs required in this Order.    
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2. Development Planning 
 
a. The Standard Storm Water Mitigation Plan (SSMP) requirements contained in 

this Order are consistent with Order WQ-2000-11 adopted by the State Water 
Resources Control Board (State Board) on October 5, 2000.  In the precedential 
order, the State Board found that the design standards, which essentially require 
that runoff generated by 85 percent of storm events from specific development 
categories be infiltrated or treated, reflect the MEP standard.  The order also 
found that the SSMP requirements are appropriately applied to the majority of the 
Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline 
outlets (RGOs), in SSMPs.   
 

b. Controlling runoff pollution by using a combination of onsite source control and 
site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development, 
redevelopment and retrofit projects can be an effective means for minimizing the 
impact of storm water runoff discharges from the development projects on 
receiving waters.  LID is a site design strategy with a goal of maintaining or 
replicating the pre-development hydrologic regime through the use of design 
techniques.  LID site design BMPs help preserve and restore the natural 
hydrologic cycle of the site, allowing for filtration and infiltration which can greatly 
reduce the volume, peak flow rate, velocity, and pollutant loads of storm water 
runoff.  Current runoff management, knowledge, practices and technology have 
resulted in the use of LID BMPs as an acceptable means of meeting the storm 
water MEP standard.  
  

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in storm 
water runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other developed areas.   
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e. Industrial sites are significant sources of pollutants in runoff.  Pollutant 
concentrations and loads in runoff from industrial sites are similar or exceed 
pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at industrial sites in order 
to meet the MEP standard.  These BMPs are necessary where the industrial site 
is larger than 10,000 square feet.  The 10,000 square feet threshold is 
appropriate, since it is consistent with requirements in other Phase I NPDES 
storm water regulations throughout California. 
 

f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  Proper BMP design and maintenance to avoid 
standing water, however, can prevent the creation of vector habitat.  Nuisances 
and public health impacts resulting from vector breeding can be prevented with 
close collaboration and cooperative effort between municipalities, the Orange 
County Vector Control District, and the California Department of Public Health 
during the development and implementation of runoff management programs. 
 

g. The increased volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads in storm 
water runoff and the volume of storm water runoff.  Impervious surfaces can 
neither absorb water nor remove pollutants and thus lose the purification and 
infiltration provided by natural vegetated soil.  Hydromodification measures for 
discharges to hardened channels are needed for the future restoration of the 
hardened channels to their natural state, thereby restoring the chemical, 
physical, and biological integrity and Beneficial Uses of local receiving waters. 
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3. Construction and Existing Development 
 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (State and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit) and any 
reissuance of these permits.  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial 
and construction activities.  Those measures may require the implementation of 
additional BMPs than are required under the statewide general permits for 
activities subject to both State and local regulation.     
 

b. Identification of sources of pollutants in runoff (such as municipal areas and 
activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 in storm water 
are reduced to the MEP and that non-storm water discharges are not occurring.  
Inspections and other compliance verification methods are needed to ensure 
minimum BMPs are implemented.  Inspections are especially important at high 
risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for runoff.  Urban streams used in this manner are part 
of the municipalities MS4 regardless of whether they are natural, anthropogenic, 
or partially modified features.  In these cases, the urban stream is both an MS4 
and receiving water.   
 

d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges from storm water into MS4s must be reduced using 
a combination of management measures, including source control, and an 
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effective MS4 maintenance program must be implemented by each Copermittee. 
 

f. Enforcement of local runoff related ordinances, permits, and plans is an essential 
component of every runoff management program and is specifically required in 
the federal storm water regulations and this Order.  Each Copermittee is 
individually responsible for adoption and enforcement of ordinances and/or 
policies, implementation of identified control measures/BMPs needed to prevent 
or reduce pollutants in storm water runoff, and for the allocation of funds for the 
capital, operation and maintenance, administrative, and enforcement 
expenditures necessary to implement and enforce such control measures/BMPs 
under its jurisdiction. Education is an important aspect of every effective runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs 
is especially critical to ensure that in-house staffs understand how their activities 
impact water quality, how to accomplish their jobs while protecting water quality, 
and their specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

g. Public participation during the development of runoff management programs is 
necessary to ensure that all stakeholder interests and a variety of creative 
solutions are considered.  
 

h. Retrofitting existing development with storm water treatment controls, including 
LID, is necessary to address storm water discharges from existing development 
that may cause or contribute to a condition of pollution or a violation of water 
quality standards.  Although SSMP BMPs are required for redevelopment, the 
current rate of redevelopment will not address water quality problems in a timely 
manner.  Cooperation with private landowners is necessary to effectively identify, 
implement and maintain retrofit projects for the preservation, restoration, and 
enhancement of water quality. 
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WATERSHED RUNOFF MANAGEMENT 

 

4. Watershed Runoff Management 
 
a. Since runoff within a watershed can flow from and through multiple land uses and 

political jurisdictions, watershed-based runoff management can greatly enhance 
the protection of receiving waters.  Such management provides a means to focus 
on the most important water quality problems in each watershed.  By focusing on 
the most important water quality problems, watershed efforts can maximize 
protection of beneficial use in an efficient manner.  Effective watershed-based 
runoff management actively reduces pollutant discharges and abates pollutant 
sources causing or contributing to watershed water quality problems.  
Watershed-based runoff management that does not actively reduce pollutant 
discharges and abate pollutant sources causing or contributing to watershed 
water quality problems can necessitate implementation of the iterative process 
outlined in section A.3 of the Tentative Order.  Watershed management of runoff 
does not require Copermittees to expend resources outside of their jurisdictions.  
Watershed management requires the Copermittees within a watershed to 
develop a watershed-based management strategy, which can then be 
implemented on a jurisdictional basis. 
 

b. Some runoff issues, such as general education and training, can be effectively 
addressed on a regional basis.  Regional approaches to runoff management can 
improve program consistency and promote sharing of resources, which can 
result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially the State of California Department of Transportation, the United States 
Department of Defense, and water and sewer districts, is also important. 
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E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
for storm water discharges is to be achieved through an iterative approach requiring 
the implementation of improved and better-tailored BMPs over time.  Compliance 
with receiving water limits based on applicable water quality standards is necessary 
to ensure that MS4 discharges will not cause or contribute to violations of water 
quality standards and the creation of conditions of pollution. 
 

2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN)2, Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1), Non-contact Water Recreation (REC2), Warm 
Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat 
(WILD), Rare, Threatened, or Endangered Species (RARE), Freshwater 
Replenishment (FRSH), Hydropower Generation (POW), and Preservation of 
Biological Habitats of Special Significance (BIOL).  The following additional 
beneficial uses are identified for coastal waters of Orange County:  Navigation 
(NAV), Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine 
Habitat (MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), 
Spawning, Reproduction, and/or Early Development (SPWN), and Shellfish 
Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 
 

4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Copermittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 

 
 

                                            
2
 Subject to exceptions under the “Sources of Drinking Waters” Policy (Resolution No. 89-33) 
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5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 
within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired water bodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired water bodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California 
was given final approval by the United States Environmental Protection Agency 
(USEPA).   

  
6. This Order does not constitute an unfunded local government mandate subject to 

subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402.  (33 
U.S.C. § 1342(p)(3)(B).)  Second, the local agency Copermittees’ obligations under 
this Order are similar to, and in many respects less stringent than, the obligations of 
non-governmental and new dischargers who are issued NPDES permits for storm 
water and non-storm water discharges.  Third, the local agency Copermittees have 
the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit 
coverage in lieu of compliance with the complete prohibition against the discharge of 
pollutants contained in federal Clean Water Act section 301, subdivision (a) (33 
U.S.C. § 1311(a)) and in lieu of numeric restrictions on their storm water discharges.  
Fifth, the local agencies’ responsibility for preventing discharges of waste that can 
create conditions of pollution or nuisance from conveyances that are within their 
ownership or control under State law predates the enactment of Article XIIIB, 
Section (6) of the California Constitution.  Likewise, the provisions of this Order to 
implement total maximum daily loads (TMDLs) are federal mandates.  The federal 
Clean Water Act requires TMDLs to be developed for water bodies that do not meet 
federal water quality standards.  (33 U.S.C. sec. 1313(d).)  Once the U.S. 
Environmental Protection Agency or a state develops a TMDL, federal law requires 
that permits must contain effluent limitations consistent with the assumptions of any 
applicable wasteload allocation. (40 C.F.R. sec. 122.44(d)(1)(vii)(B).)  

 
7. Runoff treatment and/or mitigation must occur prior to the discharge of runoff into 

receiving waters.  Treatment BMPs must not be constructed in waters of the U.S. or 
State unless the runoff flows are sufficiently pretreated to protect the values and 
functions of the water body. Federal regulations at 40 CFR 131.10(a) state that in no 
case shall a state adopt waste transport or waste assimilation as a designated use 
for any waters of the U.S.  Authorizing the construction of an runoff treatment facility 
within a water of the U.S., or using the water body itself as a treatment system or for 
conveyance to a treatment system, would be tantamount to accepting waste 
assimilation as an appropriate use for that water body.  Furthermore, the 
construction, operation, and maintenance of a pollution control facility in a water 
body can negatively impact the physical, chemical, and biological integrity, as well 
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as the beneficial uses, of the water body.  Without federal authorization (e.g., 
pursuant to Clean Water Act Section 404), waters of the U.S. may not be converted 
into, or used as, waste treatment or conveyance facilities.  Similarly, waste 
discharge requirements pursuant to California Water Code Section 13260 are 
required for the conversion or use of waters of the State as waste treatment or 
conveyance facilities.  Diversion from waters of the U.S./State to treatment facilities 
and subsequent return to waters of the U.S. is allowable, provided that the effluent 
complies with applicable NPDES requirements. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of runoff from MS4s to waters of the U.S. is exempt from the requirement 
for preparation of environmental documents under the California Environmental 
Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, section 21000 
et seq.) in accordance with the CWC section 13389. 
 

9. Multiple water bodies in Orange County have been identified as impaired and placed 
on the 303(d) list.  In 2004, Bacteria Impaired Waters TMDL Project II included six 
bacteria impaired shorelines in Dana Point Harbor and San Diego Bay: Baby Beach 
in Dana Point Harbor and Shelter Island Shoreline Park, B Street, G Street Pier, 
Tidelands Park, and Chula Vista Marina in San Diego Bay. Since then, only Baby 
Beach in Dana Point Harbor and Shelter Island Shoreline Park in San Diego Bay 
can be confirmed as still impaired by indicator bacteria.  On June 11, 2008 the 
Regional Board adopted a Basin Plan amendment to incorporate Bacteria Impaired 
Waters TMDL Project II for San Diego Bay and Dana Point Harbor Shorelines.  On 
June 16, 2009, the State Board approved the Basin Plan amendment.  This action 
meets requirements of section 303(d) of the Clean Water Act (CWA). The Basin 
Plan amendment process is authorized under section 13240 of the Water Code.   

 
10. Storm water discharges from developed and developing areas in Orange County are 

significant sources of certain pollutants that cause, may be causing, threatening to 
cause or contributing to water quality impairment in the waters of Orange County.  
Furthermore, as delineated in the CWA section 303(d) list in Table 3, the Regional 
Board has found that there is a reasonable potential that municipal storm water and 
non-storm water discharges from MS4s cause or may cause or contribute to an 
excursion above water quality standards for the following pollutants: Indicator 
Bacteria, Phosphorous, Toxicity and Turbidity.  In accordance with CWA section 
303(d), the Regional Board is required to establish Total Maximum Daily Loads 
(TMDLs) for these pollutants to these waters to eliminate impairment and attain 
water quality standards.  Therefore, certain early pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order. 
 

 
 
 
 

0006896



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 16 of 92 

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS 

 
Table 3. 2006 Section 303(d) Listed Waterbodies in So. Orange County 

Waterbody Pollutant 
Aliso Creek Indicator Bacteria, 

Phosphorus, 
Toxicity 

Aliso Creek Mouth Indicator Bacteria 
Dana Point Harbor Indicator Bacteria 
English Canyon Creek Benzo[b]fluoranthene, 

Dieldrin, 
Sediment Toxicity 

Laguna Canyon Channel Sediment Toxicity 
Oso Creek (at Mission Viejo Golf Course) Chloride, 

Sulfates, 
Total Dissolved Solids 

Pacific Ocean Shoreline, Aliso HSA Indicator Bacteria 
Pacific Ocean Shoreline, Dana Point HSA Indicator Bacteria 
Pacific Ocean Shoreline, Laguna Beach HSA Indicator Bacteria 
Pacific Ocean Shoreline, Lower San Juan HSA Indicator Bacteria 
Pacific Ocean Shoreline, San Clemente HA Indicator Bacteria 
Pacific Ocean Shoreline, San Joaquin Hills HSA Indicator Bacteria 
Prima Deshecha Creek Phosphorus, 

Turbidity 
San Juan Creek DDE, 

Indicator Bacteria 
San Juan Creek (mouth) Indicator Bacteria 
Segunda Deshecha Creek Phosphorus, 

Turbidity 
 
11. This Order incorporates only those MS4 Waste Load Allocations (WLAs) developed 

in TMDLs that have been adopted by the Regional Water Board and have been 
approved by the State Board, Office of Administrative Law and U.S. EPA.  Approved 
TMDL WLAs are to be addressed using water quality-based effluent limitations 
(WQBELs) calculated as numeric limitations (either in the receiving waters and/or at 
the point of MS4 discharge) and/or as BMPs.  In most cases, the numeric limitation 
must be achieved to ensure the adequacy of the BMP program.  Waste load 
allocations for storm water and non-storm water discharges have been included 
within this Order only if the TMDL has received all necessary approvals.  This Order 
establishes WQBELs and conditions consistent with the requirements and 
assumptions of the WLAs in the TMDLs as required by 40 CFR 122.33(d)(1)(vii)(B). 

 
A TMDL is the total amount of a particular pollutant that a water body can receive 
and still meet Water Quality Standards (WQSs), which are comprised of Water 
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining 
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High Quality Waters3.  The WQOs serve as the primary basis for protecting the 
associated Beneficial Use.  The Numeric Target of a TMDL interprets and applies 
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.   

 
This Order addresses TMDLs through Water Quality Based Effluent Limitations 
(WQBELs) that must be consistent with the assumptions and requirements of the 
WLA4.  Federal guidance5 states that when adequate information exists, storm water 
permits are to incorporate numeric water quality based effluent limitations.  In most 
cases, the numeric target(s) of a TMDL are a component of the WQBELs.  When the 
numeric target is based on one or more numeric WQOs, the numeric WQOs and 
underlying assumptions and requirements will be used in the WQBELs as numeric 
effluent limitations by the end of the TMDL compliance schedule, unless additional 
information is required.  When the numeric target interprets one or more narrative 
WQOs, the numeric target may assess the efficacy and progress of the BMPs in 
meeting the WLAs and restoring the Beneficial Uses by the end of the TMDL 
compliance schedule.   

 
This Order fulfills a component of the TMDL Implementation Plan adopted by this 
Regional Board on June 11, 2008 for indicator bacteria in Baby Beach by 
establishing WQBELs expressed as both BMPs to achieve the WLAs and as 
numeric limitations6 for the City of Dana Point and the County of Orange. The 
establishment of WQBELs expressed as BMPs should be sufficient to achieve the 
WLA specified in the TMDL.  The Waste Load Allocations (WLAs) and Numeric 
Targets are the necessary metrics to ensure that the BMPs achieve appropriate 
concentrations of bacterial indicators in the receiving waters. 

 
12. This Order includes WQBELs for non-storm water discharges from the MS4.  

WQBELs included in this Order have been established for pollutants which have the 
reasonable potential to cause or contribute to an excursion of numeric or narrative 
water quality criteria as defined in the Basin Plan, the Water Quality Control Plan for 
Ocean Waters of California (Ocean Plan), and the State Policy for Implementation of 
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California (State Implementation Policy or SIP).  This is consistent with existing 
Regional Board requirements in Orders for other non-storm water discharges 
throughout the region, including those which discharge into and from the MS4.  
NPDES regulations require that all permit limitations be expressed, unless 
impracticable, as both average monthly limitations (AMEL) and maximum daily 
limitations (MDEL) for all discharges other than privately owned treatment works (40 
CFR 122.45(d)). 

                                            
3
 State Water Resources Control Board, Resolution No. 68-16 

4
 40 CFR 122.44(d)(1)(vii)(B) 

5
 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 

Permits, 61 FR 43761, August 26, 1996 
6
 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt an 

Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total Maximum 
Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay. 
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F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of runoff. 
 

2. The Regional Board has held public hearings on April 11, 2007, February 13, 2008, 
July 1, 2009, and MM DD, 2009 and heard and considered all comments pertaining 
to the terms and conditions of this Order.
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 
 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Storm water discharges from MS4s containing pollutants which have not been 
reduced to the maximum extent practicable (MEP) are prohibited.7 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses, water quality objectives developed to protect 
beneficial uses, and the State policy with respect to maintaining high quality waters) 
are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in storm water 
discharges in accordance with this Order, including any modifications.  If 
exceedance(s) of water quality standards persist notwithstanding implementation 
of this Order, the Copermittee must assure compliance with section A.3 and 
section A.4 as it applies to Prohibition 5 in Attachment A of this Order by 
complying with the following procedure: 
 
(1) Upon a determination by either the Copermittee or the Regional Board that 

storm water MS4 discharges are causing or contributing to an exceedance 
of an applicable water quality standard, the Copermittee must notify the 
Regional Board within 30 days and thereafter submit a report to the Regional 
Board that describes best management practices (BMPs) that are currently 
being implemented and additional BMPs that will be implemented to prevent 
or reduce any pollutants that are causing or contributing to the exceedance 
of water quality standards.  The report may be incorporated in the Annual 
Report unless the Regional Board directs an earlier submittal.  The report 
must include an implementation schedule.  The Regional Board may require 
modifications to the report; 
 

(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 

                                            
7
 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 

pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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(3) Within 30 days following approval of the report described above by the 

Regional Board, the Copermittee must revise its Jurisdictional Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 

(4) Implement the revised Jurisdictional Runoff Management Program and 
monitoring program in accordance with the approved schedule. 
 

b. The Copermittee must repeat the procedure set forth above to comply with the 
receiving water limitations for continuing or recurring exceedances of the same 
water quality standard(s) unless directed to do otherwise by the Regional Board 
Executive Officer. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 

 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 

 
2. The following categories of non-storm water discharges are not prohibited unless a 

Copermittee or the Regional Board identifies the discharge category as a source of 
pollutants to waters of the U.S.  Where the Copermittee(s) have identified a category 
as a source of pollutants, the category shall be addressed as an illicit discharge and 
prohibited through ordinance, order or similar means.  The Regional Board may 
identify categories of discharge that either requires prohibition or other controls.  For 
such a discharge category, the Copermittee, under direction of the Regional Board, 
must either prohibit the discharge category or develop and implement appropriate 
control measures to prevent the discharge of pollutants to the MS4 and report to the 
Regional Board pursuant to Section K.1 and K.3 of this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 

MS4s; 
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d. Uncontaminated pumped ground water8; 
e. Foundation drains8; 
f. Springs; 
g. Water from crawl space pumps8; 
h. Footing drains8; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing9,10; 
l. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
m. Individual residential car washing; and 
n. Dechlorinated swimming pool discharges11. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must develop 
and implement a program to address pollutants from non-emergency fire fighting 
flows (i.e., flows from controlled or practice blazes and maintenance activities) 
identified by the Copermittee to be significant sources of pollutants to waters of the 
United States. 

 
a. Building fire suppression system maintenance discharges (e.g. sprinkler line 

flushing) contain waste.  Therefore, such discharges are to be prohibited by the 
Copermittees as illicit discharges through ordinance, order, or similar means. 

 
4. Each Copermittee must examine all dry weather effluent analytical monitoring results 

collected in accordance with section F.4 of this Order and Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 to identify 
water quality problems which may be the result of any non-prohibited discharge 
category(ies) identified above in section B.2.  Follow-up investigations must be 
conducted as necessary to identify and control any non-prohibited discharge 
category(ies) listed above.  

                                            
8
 Requires enrollment under Order R9-2008-002.  Discharges into the MS4 require authorization from the 

owner and operator of the MS4 system. 
9
 This exemption does not include fire suppression sprinkler system maintenance and testing discharges.  

Those discharges may be regulated under Section B.3. 
10

 Requires enrollment under Order R9-2002-0020. 
11

 Including saline swimming pool discharges directly to a saline water body. 
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C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMITATIONS 
 

1. Section C of this Order incorporates numeric effluent limitations (NELs) to assure 
non-storm water dry weather discharges from the Copermittee’s MS4s into receiving 
waters are not causing, threatening to cause or contributing to a condition of 
pollution or nuisance and to protect designated Beneficial Uses.  Compliance with 
numeric limitations does not excuse compliance with the non-storm water discharge 
prohibition in Section B.1.  Compliance with NELs provides an assessment of the 
effectiveness of the prohibition of non-storm water discharges and of the 
appropriateness of exempted non-storm water discharges.12  Compliance with 
Section C of this Order requires that an exceedance of an NEL must result in one of 
the following outcomes:   

 
a. Copermittees investigate the source of the exceedance and determine that it is 

natural (non-anthropogencially influenced) in origin and conveyance.  The 
findings are to be conveyed to the Regional Board for review and acceptance. 

 
b. Copermittees investigate the source of the exceedance and determine that the 

source is an illicit discharge or connection.  The Copermitees are to eliminate the 
discharge to their MS4 and report the findings, including any enforcement 
action(s) taken, to the Regional Board.  Those seeking to continue such a 
discharge must become subject to a separate NPDES permit. 

 
c. Copermittees investigate the source of the exceedance and determine that the 

source is an exempted non-storm water discharge.  The Copermittees shall 
investigate the appropriateness of the discharge continuing to be exempt and 
report the findings to the Regional Board. 
   

2. Each Copermittee, beginning no later than the 3rd year following adoption of this 
Order, shall begin the non-storm water dry weather numeric effluent monitoring as 
described in Attachment E of this Order. 
 

3. Each Copermittee shall implement all measures to comply (as described in C.1) with 
the numeric limitations in Section C of this Order.  This Permit does not regulate 
natural sources and conveyances of constituents listed in Table 4.  To be relieved of 
the requirements to meet NELs and to continue monitoring a station, the 
Copermittee must demonstrate that the likely and expected cause of the NEL 
exceedance is not anthropogenic in nature. 
 

4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 5-6) 
and Attachment E of this Order.  The Copermittees must develop their monitoring 
plans to sample a representative percentage of major outfalls and identified stations 

                                            
12

 If the Copermittee can show that the exceedance of the NEL was caused by the intentional act of a 
third party, in violation of Copermittee ordinances, the Copermittee may not be subject to Mandatory 
Minimum Penalties in accordance with CWC §13385 (j)(1)(B). 
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within each hydrologic subarea.  At a minimum outfalls that exceed NELs must be 
monitored in the subsequent year.  Any station that does not exceed an NEL for 3 
years may be replaced with a different station. 
 

5. Each Copermittee shall monitor for and attain the non-storm water dry weather 
numeric limitations, which are incorporated into this Order as follows: 

 
a.   Discharges to inland surface waters:  Non-storm water discharges from the MS4 

to inland surface waters shall not contain pollutants in excess of the following 
effluent limitations: 

 
Table 4.a.1: General Constituents 

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200
A
 

400
B
 -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104

C
 

BPO/OP 

Turbidity NTU - 20  BPO 

pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO – Basin Plan Objective   OP – Ocean Plan 
MDEL – Maximum Daily Effluent Limitation AMEL – Average Monthly Effluent Limitation 
 

Table 4.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

AMEL MDEL AMEL MDEL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 

Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 

Lead ug/L * * 14 2.9 

Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Effluent limitations developed on a case-by-case basis (see below) 
 

The Effluent Limitations for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver 
and Zinc will be developed on a case-by-case basis because the freshwater criteria 
are based on site-specific water quality data (receiving water hardness).  For these 
priority pollutants, the following equations (40 CFR 131.38.b.2) will be required: 
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Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 

 
b.   Discharges to bays, harbors and lagoons/estuaries: Non-storm water discharges 

from the MS4 to Dana Point Harbor and to saline lagoons/estuaries shall not 
contain pollutants in excess of the following effluent limitations: 

 
Table 4.b: General Constituents 

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 10,000 BPO 

Fecal Coliform MPN/100 ml 200
A 

,400
B
 -  BPO 

Enterococci MPN/100 ml 35 - 104
C
 BPO 

Turbidity NTU 75 - 225 OP 

pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005  BPO – Basin Plan Objective 
MDEL – Maximum Daily Effluent Limitation AMEL – Average Monthly Effluent Limitation 
 

c.   Discharges to the surf zone:  Non-storm water discharges from the MS4 to the 
surf zone shall not contain pollutants in excess of the following effluent 
limitations: 
 

Table 4.c: General Constituents  

Parameter Units AMEL MDEL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000

A
 

  
OP 

Fecal Coliform MPN/100 ml 200
B
 - 400 OP 

Enterococci MPN/100 ml 35 - 104
C
 OP 

A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
 

 
 
 

0006905



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 25 of 92 

DIRECTIVE D: STORM WATER ACTION LEVELS 

D. STORM WATER ACTION LEVELS 
 

1. Beginning Year 3 after Order adoption date, a running average of twenty percent or 
greater of exceedances of any discharge of storm water from the MS4 to waters of 
the United States that exceed the Storm Water Action Levels (SALs) for the 
pollutants listed in Table 5 (below) will require each Copermittee to affirmatively 
augment and implement all necessary storm water controls and measures to reduce 
the discharge of the associated class of pollutants(s) to the MEP standard.  The 
Copermittees must utilize the exceedance information when adjusting and executing 
annual work plans, as required by this Order.  Copermittees shall take the 
magnitude, frequency, and number of constituents exceeding the SAL(s), in addition 
to receiving water quality data and other information, into consideration when 
reacting to SAL exceedances in an iterative manner.  Failure to appropriately 
consider and react to SAL exceedances in an iterative manner creates a 
presumption that the Copermittee(s) have not complied with the MEP standard. 
  
Table 5. Storm Water Action Levels 

Pollutant Action Level 
Turbidity (NTU) 126 
Nitrate & Nitrite total (mg/L) 2.6 
P total (mg/L) 1.46 
Cd total (µg/L) 3.0 
Cu total (µg/L) 127 
Pb total (µg/L) 250 
Ni total (µg/L) 54 
Zn total (µg/L) 976 

 
2. The end-of-pipe assessment points for the determination of SAL compliance are all 

major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The Copermittees 
must develop their monitoring plans to sample a representative percent of the 
outfalls within each hydrologic subarea.  At a minimum, outfalls that exceed SALs 
must be monitored in the subsequent year.  Any station that does not exceed an 
SAL for 3 years may be replaced with a different station.  SAL samples must be 24 
hour time weighted composites. 
 

3. The absence of SAL exceedances does not relieve the Copermittees from 
implementing all other required elements of this Permit. 

 
4. This Permit does not regulate natural sources and conveyances of constituents 

listed in Table 5.  To be relieved of the requirements to prioritize pollutant/watershed 
combinations for BMP updates and to continue monitoring a station, the Copermittee 
must demonstrate that the likely and expected cause of the SAL exceedance is not 
anthropogenic in nature. 
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5. The SALs will be reviewed and updated at the end of every permit cycle.  The data 
collected pursuant to D.2 above can be used to create SALs based upon local data.  
It is the goal of the SALs, through the iterative and MEP process, to have outfall 
storm water discharges meet all applicable water quality standards. 

 
E. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  Nothing herein shall authorize a Co-Permittee or other 
discharger regulated under the terms of this order to divert, store or otherwise 
impound water if such action is reasonably anticipated to harm downstream water 
right holders in the exercise of their water rights.  This legal authority must, at a 
minimum, authorize the Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be updated and enforced as necessary to comply with this 
Order; 

 
b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 

B.2  
 

c. Prohibit and eliminate illicit connections to the MS4; 
 

d. Control the discharge of spills, dumping, or disposal of materials other than storm 
water to its MS4; 

 
e. Require compliance with conditions in Copermittee ordinances, permits, 

contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

 
f. Utilize enforcement mechanisms to require compliance with Copermittee storm 

water ordinances, permits, contracts, or orders; 
 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as the State of California Department of 
Transportation, the United States Department of Defense, or Native American 
Tribes is encouraged; 
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h. Carry out all inspections, surveillance, and monitoring necessary to determine 
compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  

 
i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 

MS4s from storm water to the MEP; and 
 

j. Require documentation on the effectiveness of BMPs implemented to reduce the 
discharge of storm water pollutants to the MS4 to the MEP. 
 

2. Each Copermittee must submit within 365 days of adoption of this Order, a 
statement certified by its chief legal counsel that the Copermittee has taken the 
necessary steps to obtain and maintain full legal authority to implement and enforce 
each of the requirements contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order 
except for the updated requirements for low impact development and 
hydromodification in section F.1.  Each Copermittee must submit as part of its 
updated SSMP, a statement certified by its chief legal counsel that the Copermittee 
has taken the necessary steps to obtain and maintain full legal authority to 
implement and enforce the low impact development and hydromodification 
requirements in section F.1.  These statements must include: 

 
a. Identification of all departments within the jurisdiction that conduct runoff related 

activities, and their roles and responsibilities under this Order.  Include an up to 
date organizational chart specifying these departments and key personnel.  

 
b. Citation of runoff related ordinances and the reasons they are enforceable; 

 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with runoff related ordinances and therefore with the 
conditions of this Order; 

 
d. A description of how runoff related ordinances are implemented and appealed; 

and 
 

e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 

 

0006908



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 28 of 92 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) 
 
Each Copermittee must implement all requirements of section F of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional RMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-001. 
 
Each Copermittee must develop and implement an updated JRMP for its jurisdiction.  
Each updated JRMP must meet the requirements of section F of this Order, reduce the 
discharge of storm water pollutants from the MS4 to the MEP, and prevent runoff 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 
 
1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of storm water pollutants 
from the MS4 to the MEP, (2) prevents Development Project discharges from the 
MS4 from causing or contributing to a violation of water quality standards, (3) 
prevents illicit discharges into the MS4; and (4) manages increases in runoff 
discharge rates and durations from Development Projects that are likely to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for all development and redevelopment projects. 

 
b. ENVIRONMENTAL REVIEW PROCESS 

 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 

PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
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storm water pollutants from the MS4 will be reduced to the MEP, will not cause or 
contribute to a violation of water quality standards, and will comply with 
Copermittee’s ordinances, permits, plans, and requirements, and with this Order.   
 
Performance Criteria:  Discharges from each approved development project must 
be subject to the following management measures: 

 
(1) Source control BMPs that reduce storm water pollutants of concern in runoff, 

including prevention of illicit discharges into the MS4; prevention of irrigation 
runoff; storm drain system stenciling or signage; properly designed outdoor 
material storage areas; properly designed outdoor work areas; and properly 
designed trash storage areas; 

 
(2) The following LID BMPs listed below shall be implemented at all 

Development Projects where applicable and feasible. 
(a) Conserve natural areas, including existing trees, other vegetation, and 

soils. 
(b) Construct streets, sidewalks, or parking lot aisles to the minimum widths 

necessary, provided that public safety is not compromised.  
(c) Minimize the impervious footprint of the project.  
(d) Minimize soil compaction to landscaped areas. 
(e) Minimize disturbances to natural drainages (e.g., natural swales, 

topographic depressions, etc.) 
(f) Disconnect impervious surfaces through distributed pervious areas. 

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section F.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
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collectively or individually develop alternative restrictions on the use of 
treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
dispersed throughout a development project. 

 
(a) Runoff must undergo pretreatment such as sedimentation or filtration prior 

to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices and treated through other BMPs; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove storm water pollutants to the MEP; 
 

(e) The vertical distance from the base of any infiltration treatment control 
BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of runoff for the protection of 
groundwater beneficial uses;   

 
(g) Infiltration treatment control BMPs must not be used for areas of industrial 

or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries; and other high 
threat to water quality land uses and activities as designated by each 
Copermittee unless first treated or filtered to remove pollutants prior to 
infiltration and a comprehensive site-specific evaluation has been 
conducted; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells. 
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(7) Where feasible, landscaping with native or low water species shall be 
preferred in areas that drain to the MS4 or to waters of the United States. 

  
(8) Where a development project, greater than 100 acres in total project size or 

smaller than 100 acres in size yet part of a larger common plan of 
development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order and acceptable 
to the Regional Board, such standards shall govern review of projects with 
respect to Section F.1 of this Order and shall be deemed to satisfy this 
Order’s requirements for LID site design, buffer zone, infiltration and 
groundwater protection standards, source control, treatment control, and 
hydromodification control standards.  Regional BMPs must clearly exhibit 
that they will not result in a net impact from pollutant loadings over and 
above the impact caused by capture and retention of the design storm.  
Regional BMPs may be used provided that the BMPs capture and retain the 
volume of runoff produced from the 24-hour 85th percentile storm event as 
defined in section F.1.d.(6)(a)(i) and that such controls are located upstream 
of receiving waters.  Any volume that is not retained by the LID BMPs, up to 
the design capture volume, must be treated using LID biofiltration.  Any 
volume up to and including the design capture volume, not retained by LID 
BMPs, nor treated by LID biofiltration, must be treated using conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below and 
participation in the LID substitution program in Section F.1.d.(8). 

 
d. STANDARD STORM WATER MITIGATION PLANS (SSMPS) – APPROVAL PROCESS 

CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 
Within 12 months of adoption of this Order, the Copermittees must submit an 
updated model SSMP, to the Regional Board’s Executive Officer for a 30 day 
public review and comment period.  The Regional Board’s Executive Officer has 
the discretion to determine the necessity of a public hearing.  Within 180 days of 
determination that the Model SSMP is in compliance with this Permit’s 
provisions, each Copermittee must update their own local SSMP, and amended 
ordinances consistent with the model SSMP, and shall submit both (local SSMP 
and amended ordinances) to the Regional Board.  The model SSMP must meet 
the requirements of section F.1.d of this Order and (1) reduce Priority 
Development Project discharges of storm water pollutants from the MS4 to the 
MEP, (2) prevent Priority Development Project runoff discharges from the MS4 
from causing or contributing to a violation of water quality standards, (3) manage 
increases in runoff discharge rates and durations from Priority Development 
Projects that are likely to cause increased erosion of stream beds and banks, silt 
pollutant generation, or other impacts to beneficial uses and stream habitat due 
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to increased erosive force and (4) implement the hydromodification requirements 
in section F.1.h.13     

 
(1) Definition of Priority Development Project (PDP): 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section F.1.d.(2), and  
 
(b) Those redevelopment projects that create, add, or replace at least 5,000 

square feet of impervious surfaces on an already developed site and the 
existing development and/or the redevelopment project falls under the 
project categories or locations listed in section F.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SSMP requirements, the numeric sizing 
criteria discussed in section F.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 
the entire development.   

 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section F.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.14  As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold.   

 
 

                                            
13

 Updated SSMP and hydromodification requirements must apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updated 
SSMP or hydromodification requirement commences. If lawful prior approval of a project exists, whereby 
application of an updated SSMP or hydromodification requirement to the project is illegal, the updated 
SSMP or hydromodification requirement need not apply to the project. Updated Development Planning 
requirements set forth in Sections F.1. (a) through (h) of this Order must apply to all projects or phases of 
projects, unless, at the time any updated Development Planning requirement commences, the projects or 
project phases meet any one of the following conditions: (i) the project or phase has begun grading or 
construction activities; or (ii) a Copermittee determines that lawful prior approval rights for a project or 
project phase exist, whereby application of the Updated Development Planning requirement to the project 
is legally infeasible.  Where feasible, the Permittees must utilize the SSMP and hydromodification update 
periods to ensure that projects undergoing approval processes include application of the updated SSMP 
and hydromodification requirements in their plans. 
14

 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 
than natural background levels. 
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(2) Priority Development Project Categories 
 

Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SSMP requirements. 

 
(a) New development projects that create 10,000 square feet or more of 

impervious surfaces (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees. 
 

(b) Automotive repair shops.  This category is defined as a facility that is 
categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(c) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement F.1.d.(6) 
and hydromodification requirement F.1.h. 
 

(d) All hillside development greater than 5,000 square feet.  This category is 
defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 
 

(e) Environmentally Sensitive Areas (ESAs).  All development located within 
or directly adjacent to or discharging directly to an ESA (where discharges 
from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10 percent or more of its naturally occurring 
condition.  “Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   
 

(f) Parking lots 5,000 square feet or more or with 15 or more parking spaces 
and potentially exposed to runoff.  Parking lot is defined as a land area or 
facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 
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(g) Street, roads, highways, and freeways.  This category includes any paved 

surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 
 

(h) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 
the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
 

(3) Pollutants of Concern 
 

As part of its local SSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority Development 
Project.  The procedure must address, at a minimum: (1) Receiving water 
quality (including pollutants for which receiving waters are listed as impaired 
under CWA section 303(d)); (2) Land-use type of the Development Project 
and pollutants associated with that land use type; and (3) Pollutants expected 
to be present on site. 

 
(4) Low Impact Development BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect areas 
that provide important water quality benefits necessary to maintain riparian 
and aquatic biota, and/or are particularly susceptible to erosion and sediment 
loss. 
 
(a) The following LID BMPs must be implemented:  
 

(i) Each Copermittee must require LID BMPs or make a finding of 
infeasibility for each Priority Development Project in accordance 
with the LID waiver program in Section F.1.d.(8); 

 
(ii) Each Copermittee must incorporate formalized consideration, such 

as thorough checklists, ordinances, and/or other means, of LID 
BMPs into the plan review process for Priority Development 
Projects; 

 
(iii) The review of each Priority Development Project must include an 

assessment of potential collection of storm water for on-site or off-
site reuse opportunities; 

 
(iv) The review of each Priority Development Project must include an 

assessment of techniques to infiltrate, filter, store, evaporate, or 
detain runoff close to the source of runoff; and 
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(v) Within 2 years after adoption of this Order, each Copermittee must 
review its local codes, policies, and ordinances and identify barriers 
therein to implementation of LID BMPs. Following the identification 
of these barriers to LID implementation, where feasible, the 
Copermittee must take, by the end of the permit cycle, appropriate 
actions to remove such barriers. 

 
(b) The following LID BMPs must be implemented at all Priority Development 

Projects where technically feasible as required below: 
 

(i) Maintain or restore natural storage reservoirs and drainage 
corridors (including depressions, areas of permeable soils, 
swales, and ephemeral and intermittent streams. 

 
(ii) Projects with landscaped or other pervious areas must, where 

feasible, drain runoff from impervious areas (rooftops, parking 
lots, sidewalks, walkways, patios, etc) into pervious areas prior to 
discharge to the MS4. The amount of runoff from impervious 
areas that is to drain to pervious areas shall not exceed the total 
capacity of the project’s pervious areas to infiltrate or treat runoff, 
taking into consideration the pervious areas’ geologic and soil 
conditions, slope, and other pertinent factors. 

 
(iii) Projects with landscaped or other pervious areas must, where 

feasible, properly design and construct the pervious areas to 
effectively receive and infiltrate or treat runoff from impervious 
areas, prior to discharge to the MS4.  Soil compaction for these 
areas shall be minimized.  The amount of the impervious areas 
that are to drain to pervious areas must be based upon the total 
size, soil conditions, slope, and other pertinent factors. 

 
(iv) Projects with low traffic areas and appropriate soil conditions 

must construct walkways, trails, overflow parking lots, alleys, or 
other low-traffic areas with permeable surfaces, such as pervious 
concrete, porous asphalt, unit pavers, and granular materials. 

 
(c) To protect ground water resources any infiltration LID BMPs must comply 

with Section F.1.(c)(6). 
  
(d) LID BMPs sizing criteria: 
 

(i) LID BMPs shall be sized and designed to ensure onsite retention 
without runoff, of the volume of runoff produced from a 24-hour 85th 
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percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map15 (“design capture volume”); 

  
(ii) If onsite retention LID BMPs are technically infeasible, LID 

biofiltration BMPs may treat any volume that is not retained onsite 
by the LID BMPs.  The LID biofiltration BMPs must be designed for 
an appropriate surface loading rate to prevent erosion, scour and 
channeling within the BMP.  Due to the flow through design of 
biofiltration BMPs, the total volume of the BMP, including pore 
spaces and prefilter detention volume is allowed to be no less than 
0.75 times the design storm volume; 

 
(iii) If it is shown to be technically infeasible to treat the remaining 

volume up to and including the design capture volume using LID 
BMPs (retention or biofiltration), the project may implement 
conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below and must participate in the LID waiver program in 
Section F.1.d.(8). 

 
(e)  All LID BMPs shall be designed and implemented with measures to 

avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies. 

 
(5) Source Control BMP Requirements 

 
Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 

(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in runoff; 
(c) Eliminate irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas;  
(h) Include water quality requirements applicable to individual priority project 

categories. 
 

 
 
 
 

                                            
15

 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 5 of 57 at 
http://www.ocwatersheds.com/documents/2003_DAMP_Exhibit_7_II_Model_WQMP_Attachments.pdf 
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(6) Treatment Control BMP Requirements16 
 

Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs that meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 
(i) Volume-based treatment control BMPs must be designed to 

mitigate (infiltrate, filter, or treat) the volume of runoff produced from 
a 24-hour 85th percentile storm event, as determined from the 
County of Orange’s 85th Percentile Precipitation Isopluvial Map17; 
or  
 

(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each 
hour of a storm event), as determined from the local historical 
rainfall record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (treat through infiltration, settling, filtration or other unit processes) 
the required volume or flow of runoff from all developed portions of the 
project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to remove pollutants 
from runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 
(i) Be ranked with high or medium pollutant removal efficiency for the 

project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model 

                                            
16

 Low-Impact Development (LID) and other site design BMPs that are correctly designed to effectively 
remove pollutants from runoff are considered treatment control BMPs. 
17

 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 105 of 157 at 
http://www.ocwatersheds.com/StormWater/PDFs/2003_DAMP/2003_DAMP_Section_7_New_Developme
nt_Significant_Redevelopment.pdf. 
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SSMP.  Treatment control BMPs with a low removal efficiency 
ranking must only be approved by a Copermittee when a feasibility 
analysis has been conducted which exhibits that implementation of 
treatment control BMPs with high or medium removal efficiency 
rankings are infeasible for a Priority Development Project or portion 
of a Priority Development Project. 

 
(ii) Be correctly sized and designed so as to remove storm water 

pollutants to the MEP. 
 

(e) Target removal of pollutants of concern from runoff. 
 
(f) Be implemented close to pollutant sources, and prior to discharging into 

waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term 

maintenance will be conducted to ensure proper maintenance for the life 
of the project.  The mechanisms may be provided by the project proponent 
or Copermittee. 

 
(i) Be designed and implemented with measures to avoid the creation of 

nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 
 

(7) Low Impact Development (LID) BMP Waiver Program 
 

The Copermittees must develop, collectively or individually, a LID waiver 
program for incorporation into local SSMPs, which would allow a Priority 
Development Project to substitute implementation of all or a portion of 
required LID BMPs in section F.1.d(4) with implementation of treatment 
control BMPs and a mitigation project, payment into an in-lieu funding 
program, and/or watershed equivalent BMP(s) consistent with Section 
F.1.c.(8).  The Copermittees shall submit the LID waiver program as part of 
their updated model SSMP.  At a minimum, the program must meet the 
requirements below: 

 
(a) Prior to implementation, the LID waiver program must clearly exhibit that it 

will not allow PDPs to result in a net impact (after consideration of any 
mitigation and in-lieu payments) from pollutant loadings over and above 
the impact caused by projects meeting LID requirements; 

 
(b) For each PDP participating, a technical feasibility analysis must be 

included demonstrating that it is technically infeasible to implement LID 
BMPs that comply with the requirements of Section F.1.(d)(4).  The 
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Copermittee(s) must develop criteria for the technical feasibility analysis 
including a cost benefit analysis, examination of LID BMPs considered 
and alternatives chosen.  Each PDP participating must demonstrate that 
LID BMPs were implemented as much as feasible given the site’s unique 
conditions.  Analysis must be made of the pollutant loading for each 
project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated.  Technical infeasibility may result from conditions 
including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6).  Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs; 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated local SSMP document. 

 
(c) The LID waiver program must include mechanisms to verify that each 

Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; 

 
(d) The LID waiver program must develop and implement a review process 

verifying that the BMPs to be implemented meet the designated design 
criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SSMP requirements. 

 
(e) The LID waiver program must include performance standards for 

treatment control BMPs specified in compliance with section F.1.(d)(6). 
 

(f) Each PDP that participates in the LID waiver program must mitigate for 
the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects 
outside of the hydrologic subarea but within the same hydrologic unit may 
be approved provided that the project proponent demonstrates that 
mitigation projects within the same hydrologic subarea are infeasible and 
that the mitigation project will address similar beneficial use impacts as 
expected from the PDPs pollutant load types and amount.  Offsite 
mitigation projects may include green streets projects, existing 
development retrofit projects, retrofit incentive programs, regional BMPs 
and stream restoration.  Project applicants seeking to utilize these 
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alternative compliance provisions may propose other offsite mitigation 
projects, which the Copermittees may approve if they meet the 
requirements of this subpart. 

 
(g) A Copermittee may choose to implement a pollutant credit system as part 

of the LID waiver program provided that such a credit system clearly 
exhibits that it will not allow PDPs to result in a net impact from pollutant 
loadings over and above the impact caused by projects meeting LID 
requirements.  Any credit system that a Copermittee chooses to 
implement must be submitted to the Executive Officer for review and 
approval as part of the waiver program. 

 
(h) The LID waiver program shall include a storm water mitigation fund 

developed by the Copermittee(s) to be used for water quality improvement 
projects which may serve in lieu of the PDP’s required mitigation in section 
F.1.d.(8)(e).  The LID waiver program’s storm water mitigation fund shall, 
at a minimum, identify; 

 
(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility; 
(ii) The range and types of acceptable projects for which storm water 

mitigation funds may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

water quality improvement project, including its successful 
completion; and 

(iv) How the dollar amount of storm water mitigation fund contributions 
will be determined.  In-lieu payments must be proportional to the 
additional pollutant load discharged by not fully implementing LID. 

 
(i) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID waiver program.  The annual 
report must include the following information: 

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID waiver including technical feasibility analysis; 
(iv) Description of BMPs implemented; 
(v) Total amount deposited, if any, into the storm water mitigation fund 

described in section F.1.d.(8)(f) 
(vi) Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 

(8) Site Design and Treatment Control BMP Design Standards 
 

As part of its local SSMP, each Copermittee must develop and require Priority 
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Development Projects to implement sitting, design, and maintenance criteria 
for each site design and treatment control BMP listed in its local SSMP to 
determine feasibility and applicability and so that implemented site design and 
treatment control BMPs are constructed correctly and are effective at 
pollutant removal, runoff control, and vector minimization.  LID techniques, 
such as soil amendments, must be incorporated into the criteria for 
appropriate treatment control BMPs.  Development of BMP design 
worksheets which can be used by project proponents is encouraged.     

 
(9) Implementation Process 

 
As part of its local SSMP, each Copermittee must implement a process to 
verify compliance with SSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SSMP requirements and at a minimum, the Priority 
Development Project must implement the required post-construction BMPs 
prior to occupancy and/or the intended use of any portion of that project.  The 
process must also include identification of the roles and responsibilities of 
various municipal departments in implementing the SSMP requirements, as 
well as any other measures necessary for the implementation of SSMP 
requirements. 

 
(10) Treatment BMP Review 

 
(a) The Copermittees must review and update the BMPs that are listed in 

their local SSMPs as options for treatment control during the third year of 
implementation of this Order.  At a minimum, the update must include 
removal of obsolete or ineffective BMPs and addition of LID BMPs that 
can be used for treatment, such as bioretention cells, bioretention swales, 
etc.  The update must also add appropriate LID BMPs to any tables or 
discussions in the local SSMPs addressing pollutant removal efficiencies 
of treatment control BMPs.  In addition, the update must include review 
and revision where necessary of treatment control BMP pollutant removal 
efficiencies.   

 
(b) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   

 
(c) Each Copermittee must implement a mechanism for annually 

incorporating findings from local treatment BMP effectiveness studies 
(e.g., ones conducted by, or on-behalf of, public agencies in Orange 
County) into SSMP project reviews and permitting 
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e. BMP CONSTRUCTION VERIFICATION 
 
Prior to occupancy and/or intended use of any portion of the Priority 
Development Project subject to SSMP requirements, each Copermittee must 
inspect the constructed site design, source control, and treatment control BMPs 
to verify that they have been constructed and are operating in compliance with all 
specifications, plans, permits, ordinances, and this Order.   

f. BMP MAINTENANCE TRACKING 
 
(1) Each Copermittee must develop and maintain a watershed-based database 

to track and inventory all approved post-construction BMPs and BMP 
maintenance within its jurisdiction since July 2001.  LID BMPs implemented 
on a lot by lot basis at a single family residential home, such as rainbarrels, 
are not required to be tracked or inventoried.  At a minimum, the database 
must include information on BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance certifications 
or verifications, inspections, inspection findings, and corrective actions, 
including whether the site was referred to the Vector Control District. 

  
(2) Each Copermittee must establish a mechanism not only to track post-

construction BMPs, but also to ensure that appropriate easements and 
ownerships are properly recorded in public records and the information is 
conveyed to all appropriate parties when there is a change in project or site 
ownership. 
 

(3) Each Copermittee must verify that approved post-construction BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 

(a) An annual inventory of all approved BMPs within the Copermittee’s 
jurisdiction.  LID BMPs implemented on a lot by lot basis at a single family 
residential home, such as rainbarrels, are not required to be tracked or 
inventoried.  The inventory must also include all BMPs approved for 
Priority Development Projects since July 2001; 

 
(b) The designation of high priority BMPs.  High-priority designation must 

include consideration of BMP size, recommended maintenance frequency, 
likelihood of operational and maintenance issues, location, receiving water 
quality, and other pertinent factors; 

 
(c) Verify implementation, operation, and maintenance of BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 percent 

of approved and inventoried final project public and private SSMPs 
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(a.k.a. WQMPs) must be verified annually.  All post-construction BMPs 
shall be verified within every four year period; 

 
(ii) Operation and maintenance verifications must be required prior to 

each rainy season; 
 

(iii) All (100 percent) projects with BMPs that are high priority must be 
inspected by the Copermittee annually prior to each rainy season; 

 
(iv) All (100 percent) public agency projects with BMPs must be inspected 

by the Copermittee annually; 
 

(v) At least 50 percent of projects with drainage insert treatment control 
BMPs must be inspected by the Copermittee annually; 

 
(vi) Appropriate follow-up measures (including re-inspections, 

enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants as originally 
designed;  

 
(vii) All inspections must verify effective operation and maintenance of the 

treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order; and 

 
(viii) Inspections must note observations of vector conditions, such as 

mosquitoes.  Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange County 
Vector Control District. 

 
g. ENFORCEMENT OF DEVELOPMENT SITES 

 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 
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h. HYDROMODIFICATION – LIMITATIONS ON INCREASES OF RUNOFF DISCHARGE RATES 

AND DURATIONS
18 

 
Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects. 
 
The HMP shall be incorporated into the local SSMP and implemented by each 
Copermittee so that estimated post-project runoff discharge rates and durations 
shall not exceed pre-development discharge rates and durations.  Where the 
proposed project is located on an already developed site, the pre-project 
discharge rate and duration shall be that of the pre-developed, naturally 
occurring condition.  The HMP shall be submitted to the Executive Officer within 
2 years of permit adoption.  The HMP will be made available for public review 
and comment and the Executive Officer will determine the need for a public 
hearing. 

 
(1) The HMP must:  

 
(a) Identify a method for assessing susceptibility of channel segments which 

receive runoff discharges from Priority Development Projects.  The 
geomorphic stability within the channel shall be assessed.  A performance 
standard shall be created that ensures that the geomorphic stability within 
the channel not be compromised as a result of receiving runoff discharges 
from Priority Development Projects. 

  
(b) Utilize continuous simulation of the entire rainfall record (or other 

analytical method proposed by the Copermittees and deemed acceptable 
by the Regional Board) to identify a range of runoff flows19 for which 
priority Development Project post-project runoff flow rates and durations 
shall not exceed pre-development (naturally occurring) runoff flow rates 
and durations by more than 10 percent, where the increased flow rates 
and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses.  In addition, the identified 
range of runoff flow rates and durations must compensate for the loss of 
sediment supply due to the development.  The lower boundary of the 

                                            
18

 Updated SSMP and hydromodification requirements shall apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updates SSMP 
or hydromodification requirement commences.  If a Copermittee determines that lawful prior approval of a 
project exists, whereby application of an updated SSMP or hydromodification requirement to the project is 
legally infeasible, the updated SSMP or hydromodification requirement need not apply to the project.  The 
Copermittees shall utilize the SSMP and hydromodification update periods to ensure that projects 
undergoing approval processes include application of the updated SSMP and hydromodification 
requirements in their plans. 
19

 The identified ranfe of runoff flows to be controlled should be expressed in terms of peak flow rates of 
rainfall events, such as “10% of the pre-development 2-year runoff event up to the pre-project 10-year 
runoff event.” 
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range of runoff flows identified shall correspond with the critical channel 
flow that produces the critical shear stress that initiates channel bed 
movement or that erodes the toe of channel banks.  The identified range 
of runoff flows may be different for specific watersheds, channels, or 
channel reaches.  In the case of an artificially hardened (concrete lined, rip 
rap, etc.) channel, the lower boundary of the range of runoff flows 
identified shall correspond with the critical channel flow that produces the 
critical shear stress that initiates channel bed movement or that erodes the 
toe of channel banks of a comparable soft-bottomed channel. 

  
(c) Require Priority Development Projects to implement hydrologic control 

measures so that Priority Development Projects’ post-project runoff flow 
rates and durations (1) do not exceed pre-project (naturally occurring) 
runoff flow rates and durations by more than 10 percent for the range of 
runoff flows identified under section F.1.h.(1)(b), where the increased flow 
rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses; (2) do not result in channel 
conditions which do not meet the channel standard developed under 
section F.1.h.(1)(a) for channel segments downstream of Priority 
Development Project discharge points; and (3) compensate for the loss of 
sediment supply due to development. 

 
(d) Include other performance criteria (numeric or otherwise) for Priority 

Development Projects as necessary to prevent runoff from the projects 
from increasing and/or continuing unnatural rates of erosion of channel 
beds and banks, silt pollutants generation, or other impacts to beneficial 
uses and stream habitat due to increased erosive force. 

 
(e) Include a review of pertinent literature. 

 
(f) Identify areas within the San Juan Hydrologic Unit where historic 

hydromodification has resulted in a negative impact to benthic 
macroinvertebrate and benthic periphyton by identifying areas with low or 
very low Index of Biotic Integrity (IBI) scores. 

 
(g) Include a protocol to evaluate potential hydrograph change impacts to 

downstream watercourses from Priority Development Projects.  This 
protocol must include the use of the IBI score as a metric for assessing 
impacts and improvements to downstream watercourses. 

 
(h) Include a description of how the Copermittees will incorporate the HMP 

requirements into their local approval processes. 
 

(i) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow 
rates and durations and address potential hydromodification impacts. 
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(j) Include technical information supporting any standards and criteria 
proposed. 

 
(k) Include a description of inspections and maintenance to be conducted for 

management practices and measures to control flow rates and durations 
and address potential hydromodification impacts. 

 
(l) Include a description of pre- and post-project monitoring and other 

program evaluation, including IBI score, to be conducted to assess the 
effectiveness of implementation of the HMP. 

 
(m)Include mechanisms for assessing and addressing cumulative impacts 

within a watershed on channel morphology. 
 

(n) Include information on evaluation of channel form and condition, including 
slope, discharge, vegetation, underlying geology, and other information, 
as appropriate. 

 
(2) In addition to the hydrologic control measures that must be implemented per 

section F.1.h.(1)(c), the HMP must include a suite of management measures 
to be used on Priority Development Projects to protect and restore 
downstream beneficial uses and prevent or further prevent adverse physical 
changes to downstream channels.  The measures must be based on a 
prioritized consideration of the following elements in this order: 

 
(a) Hydrologic control measures; 

 
(b) On-site management controls;  

 
(c) Regional controls located upstream of receiving waters; and 

 
(d) In-stream controls. 

 
Where stream channels are adjacent to, or are to be modified as part of a 
Priority Development Project, management measures must include buffer 
zones and setbacks.  Under no circumstances will in-stream controls include 
the use of non-naturally occurring hardscape materials such as concrete, 
riprap, gabions, etc.  The suite of management measures shall also include 
stream restoration as a viable option to achieve the channel standard in 
section F.1.h.(1)(a). 

 
(3) Each individual Copermittee has the discretion to not require Section F.1.h. 

at Priority Development Projects where the project: 
 

(a) Discharges storm water runoff into underground storm drains discharging 
directly to bays or the ocean; or 
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(b) Discharges storm water runoff into conveyance channels whose bed and 

bank are concrete lined all the way from the point of discharge to ocean 
waters, enclosed bays, estuaries, or water storage reservoirs and lakes.  

  
(4) HMP Reporting and Implementation 

 
(a) Within 2 years of adoption of the Order, the Copermittees shall submit to 

the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of flow 
rates per section F.1.h.(1)(b). 

 
(b) Within 180 days of receiving Regional Board comments on the draft 

HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board’s comments. 

 
(c) Within 90 days of receiving a finding of adequacy from the Executive 

Officer, each Copermittee shall incorporate and implement the HMP for 
all Priority Development Projects. 

 
(d) Prior to approval of the HMP by the Regional Board, the early 

implementation measures likely to be included in the HMP shall be 
encouraged by the Copermittees. 

 
(5) Interim Hydromodification Criteria 
  

Within one year of adoption of this Order, each Copermittee must ensure 
that all Priority Development Projects are implementing the following criteria 
by comparing the pre-development (naturally occurring) and post-project 
flow rates and durations using a continuous simulation hydrologic model 
such as US EPA’s Hydrograph Simulation Program-Fortran (HSPF): 

 
(a) For flow rates from 10 percent of the 2-year storm event to the 5 year 

storm event, the post-project peak flows shall not exceed pre-
development (naturally occurring) peak flows. 

   
(b) For flow rates from the 5 year storm event to the 10 year storm event the 

post-project peak flows may exceed pre-development (naturally 
occurring) flows by up to 10 percent for a 1-year frequency interval.   

 
The interim hydromodification criteria do not apply to Priority Development 
Projects where the project discharges (1) storm water runoff into 
underground storm drains discharging directly to bays or the ocean, or (2) 
storm water runoff into conveyance channels whose bed and bank are 
concrete lined all the way from the point of discharge to ocean waters, 
enclosed bays, estuaries, or water storage reservoirs and lakes.  

0006928



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 48 of 92 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

 
Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying 
implementation of the interim hydromodification criteria. 

 
(6) No part of section F.1.h shall alleviate the Copermittees responsibilities for 

implementing Low Impact Development BMPs as required under section 
F.1.d.(4).  

 
i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, State, and local water quality laws and regulations applicable to 

Development Projects;  
(b) The connection between land use decisions and short and long-term 

water quality impacts (i.e., impacts from land development and 
urbanization); and  

(c) Methods of minimizing impacts to receiving water quality resulting from 
development, including:  

(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs;  
(vii) Selection of the most effective treatment control BMPs for the 

pollutants of concern; and 
(viii) Public heath concerns related to storm water management 

infrastructure. 
 
(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 

(i) Measurably increase the knowledge of the target communities 
regarding MS4s, impacts of runoff on receiving waters, and potential 
BMP solutions for the target audience; and  
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(ii) To measurably change the behavior of target communities and thereby 
reduce pollutant releases to MS4s and the environment. 

 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 

(i) The importance of educating all construction workers in the field about 
storm water issues and BMPs though formal or informal training; 

 
(ii) Federal, State, and local water quality laws and regulations applicable 

to new development and redevelopment activities;  
 

(iii) Site design, source control, pollution prevention, and treatment BMPs;  
 

(iv) General runoff concepts; and 
 

(v) Other topics of local importance, including local water quality 
conditions, impaired waterbodies and environmentally sensitive areas. 

 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in storm water 
runoff from construction sites to the MS4, reduces construction site discharges of 
storm water pollutants from the MS4 to the MEP, and prevents construction site 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 

 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 

 
b. SOURCE IDENTIFICATION 

 
Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information System (GIS) is required. 

 
c. SITE PLANNING AND PROJECT APPROVAL PROCESS 

 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 
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(1) Each construction and grading permit must require proposed construction 

sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and storm water pollutants 
discharged from the site will be reduced to the maximum extent practicable 
and will not cause or contribute to a violation of water quality standards. 

 
(2) Prior to permit issuance, the project proponent’s runoff management plan (or 

equivalent construction BMP plan) must be required to comply, and 
reviewed to verify compliance, with the local grading ordinance, other 
applicable local ordinances, and this Order. 

 
(3) Prior to permit issuance, each Copermittee must verify that project 

proponents subject to California’s statewide General NPDES Permit for 
Storm Water Discharges Associated With Construction Activities, 
(hereinafter General Construction Permit), have existing coverage under the 
General Construction Permit. 

 
d. BMP IMPLEMENTATION 

 
(1) Designate BMPs:  Each Copermittee must designate a minimum set of 

BMPs and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) Management Measures: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific runoff 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the 

portion of the site that is necessary for construction; 
(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined 

by each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water 
regulations and the site has adequate control practices 
implemented to prevent storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
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(x) Non-stormwater management measures to prevent illicit discharges 
and control storm water pollution sources; 

(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all storm water 

pollutant discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during 
construction; 

(ii) Sediment controls. Sediment controls are to be used as a 
supplement to erosion prevention for keeping sediment on-site 
during construction; 

(iii) Slope stabilization must be used on all active slopes during rain 
events regardless of the season and on all inactive slopes during 
the rainy season and during rain events in the dry season; and 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs20 for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 
implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order). 

 
(i) Active Sediment Treatment (AST):  Each Copermittee must require 

implementation of advanced treatment for sediment at construction 
sites (or portions thereof) that are determined by the Copermittee to 
be an exceptional threat to water quality.  In evaluating the threat to 
water quality, the following factors must be considered by the 
Copermittee:  

 
[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 

                                            
20

 Enhanced BMPs are control actions specifically targeted to the pollutant or condition of concern and of 
higher quality and effectiveness than the minimum control measures otherwise required.  Enhanced in 
this Order means better, not simply more, BMPs. 
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[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs;  
[h] Proximity and sensitivity of aquatic threatened and endangered 

species of concern; 
[i] Known effects of AST chemicals; and 
[j] Any other relevant factors. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  BMP implementation requirements, 
however, can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season (May 1 through September 30). 

 
e. INSPECTION OF CONSTRUCTION SITES 

 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
 

(a) All sites 30 acres or more in size with rough grading or active slopes 
occurring during the wet season;  

 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section F.2.e.(1).   
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(3) During the wet season, each Copermittee must inspect construction sites 

less than one acre in size as needed to ensure compliance with its 
ordinances and this Order.   
 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section F.2.e.(1) must be inspected 
at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee 
must implement all follow-up actions (i.e., re-inspection, enforcement) 
necessary to comply with this Order.  Reinspection frequencies must be 
determined by each Copermittee based upon the severity of deficiencies, the 
nature of the construction activity, and the characteristics of soils and 
receiving water quality. 
 

(6) Inspections of construction sites must include, but not be limited to: 
 

(a) Check for coverage under the General Construction Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

 
(b) Assessment of compliance with Copermittee ordinances and permits 

related to runoff, including the implementation and maintenance of 
designated minimum BMPs; 

 
(c) Assessment of BMP effectiveness; 

 
(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
 
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     

 
f. ENFORCEMENT OF CONSTRUCTION SITES 

 
(1) Each Copermittee must develop and implement an escalating enforcement 

process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
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Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from 

third-parties and to ensure the Regional Board that corrective actions have 
been implemented. 

 
g. REPORTING OF NON-COMPLIANT SITES   
 

(1) In addition to the notification requirements in Attachment B, each 
Copermittee must notify the Regional Board when the Copermittee issues a 
stop work order or other high level enforcement to a construction site in its 
jurisdiction as a result of storm water violations. 

  
(2) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all construction sites with alleged 
violations.  Information may be provided as part of the JRMP annual report.  
Information provided shall include, but not be limited to, the following: 
 

(a) WDID number if enrolled under the General Construction Permit 
 

(b) Site Location, including address 
 

(c) Current violations or suspected violations 
 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 

(2) Construction Site Owner / Operator Responsibilities: 
 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   

 
(a) The importance of educating all construction workers in the field about 

storm water issues and BMPs though formal or informal training; 
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(b) Federal, State, and local water quality laws and regulations applicable to 
construction and grading activities;  

 
(c) Site design, source control, pollution prevention, and treatment BMPs;  
 
(d) General runoff concepts; and 
 
(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 

3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of storm water pollutants from the MS4 to the MEP, and 
prevents municipal discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 

 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information System (GIS) is required when applicable. 

 
(2) General BMP Implementation 

 
(a) Pollution Prevention:  Each Copermittee must implement pollution 

prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
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tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 
impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     

 
(3) BMP Implementation for Management of Pesticides, Herbicides, and 

Fertilizers 
 

Each Copermittee must implement BMPs to reduce the contribution of storm 
water pollutants associated with the application, storage, and disposal of 
pesticides, herbicides and fertilizers from municipal areas and activities to 
MS4s and receiving waters.  Such BMPs must include, at a minimum:  

 
(a) Educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
(b) Integrated Pest Management (IPM) measures that rely on non-chemical 

solutions;  
(c) The use of native vegetation;  
(d) Schedules for irrigation and chemical application; and  
(e) The collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

 
(b) Each Copermittee must include water quality protection measures, where 

feasible, when retrofitting existing flood control structural devices.   
 
(c) Each Copermittee must evaluate its existing flood control devices, identify 

devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by and submitted to the 
Regional Board in the 2nd year JRMP Annual Report.  
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(5) BMP Implementation for Sweeping of Municipal Areas 
 

Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   

 
(a) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc.) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 

(a) Treatment Controls:  Each Copermittee must implement a schedule of 
inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce storm water 
pollutant discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
 

(i) Inspection and removal of accumulated waste at least once a year 
between May 1 and September 30 of each year for all MS4 facilities; 

(ii) Additional cleaning as necessary between October 1 and April 30 of 
each year for facilities that receive or collect high volumes of trash and 
debris;   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year; 

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner;   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed; 

(vi) Proper disposal of waste removed pursuant to applicable laws; and 
(vii) Measures to eliminate waste discharges during MS4 maintenance and 

cleaning activities. 
 

(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
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MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 

 
(b) Each Copermittee must implement controls to limit infiltration of seepage 

from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 

(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

(8) Inspection of Municipal Areas and Activities 
 

(a) At a minimum, each Copermittee must inspect the following high priority 
municipal areas and activities annually: 

 
(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
[e] Corporate yards including maintenance and storage yards for 

materials, waste, equipment and vehicles; and 
[f] Household hazardous waste collection facilities. 

(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
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(x) Other municipal areas and activities that the Copermittee determines 
may contribute a significant pollutant load to the MS4. 

 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
municipal or contract staff. 

 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 

 
(10) Training and Education  

 
Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, State, and local water quality laws and regulations 

applicable to construction and grading activities; 
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment); 

[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities; 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application; 

[e] Current advancements in BMP technologies; 
[f] SSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms; and 
[g] Other topics of local importance, including local water quality 

conditions, impaired water bodies, environmentally sensitive areas, 
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and public health and disease vector issues associated with runoff. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and review of monitoring data 

 
(iii) Municipal Other Activities:  Each Copermittee must implement an 

education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
b. COMMERCIAL / INDUSTRIAL 

 
Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
commercial / industrial discharges of storm water pollutants from the MS4 to the 
MEP, and prevents commercial / industrial discharges from the MS4 from 
causing or contributing to a violation of water quality standards. 

 
(1) Source Identification 

 
(a) Each Copermittee must maintain an updated watershed-based inventory 

of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 

 
(i) Commercial Sites/Sources: 

 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
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[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
[w] Building material retailers and storage; 
[x] Animal facilities; 
[y] Mobile pet services;  
[z] Power washing services; and 
[aa] Other sites and sources with a history of un-authorized 

discharges to the MS4. 
 

(ii) Industrial Sites/Sources: 
 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 
 

(iv) All other commercial or industrial sites/sources that the Copermittee 
determines may contribute a significant pollutant load to the MS4. 
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(2) General BMP Implementation 
 

(a) Pollution Prevention:  Each Copermittee must require the use of pollution 
prevention methods by industrial and commercial sites/sources. 
 

(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
 

(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of storm water pollutants from mobile businesses to the MEP 
and to prohibit non-storm water discharges pursuant to Section B of this 
Order.  Each Copermittee must keep as part of their commercial source 
inventory a listing of mobile businesses known to operate within its 
jurisdiction.  The program must include: 
 

(i) Development and implementation of minimum standards and BMPs to 
be required for each of the various types of mobile businesses; 

(ii) Development and implementation of an enforcement strategy which 
specifically addresses the unique characteristics of mobile businesses; 

(iii) Notification of those mobile businesses known to operate within the 
Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 
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(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
information, and education. 
 

(4) Inspection of Industrial and Commercial Sites/Sources 
 

Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
 

(ii) Review of facility monitoring data, if the site monitors its runoff;  
 

(iii) Check for coverage under the General Industrial Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 
 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to runoff; 
 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
 
(vi) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water 
runoff; and 
 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 

 
(b) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all Industrial Sites and Industrial 
Facilities subject to the General Industrial Permit or other individual 
NPDES permit with alleged violations.  Information may be provided as 
part of the JRMP annual report.  Information provided shall include, but 
not be limited to, the following: 
 

(i) WDID number if enrolled under the General Industrial Permit; 
 

(ii) Site Location, including address; 
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(iii) Current violations or suspected violations; and 
 

(iv) Past Violation history. 
 

(c) Frequencies:  At a minimum, 20 percent of the sites inventoried as 
required in section F.3.b.(1) above (excluding mobile sources and food 
facilities) must be inspected each year.  Mobile businesses must be 
inspected pursuant to the enforcement strategy developed pursuant to 
section F.3.b.(3).  Other inspection frequencies must be based upon 
findings of the Copermittee’s existing program and the following factors: 
 

(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or commercial 

activities occur, and area of the site exposed to rainfall and runoff;  
(xiii) The facility’s compliance history; and 
(xiv) Any other relevant factors. 

 
(d) Food Facilities:  Each food facility must be inspected annually for 

compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 

 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Identification of outdoor sewer and MS4 connections; and 
(v) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
 

(e) Third-Party Inspections:  Each Copermittee may develop and implement a 
third party inspection program for verifying industrial and commercial 
site/source compliance with its ordinances, permits, and this Order.  To 
the extent that third party inspections are conducted to fulfill the 
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requirements of this Order, the Copermittee will be responsible for 
conducting and documenting quality assurance and quality control of the 
third-party inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
 
[a] Photo documentation of potential storm water violations identified 

during the third party inspection;  
[b] Reporting to the Copermittee of identified significant potential 

violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
 

(f) Based upon site inspection findings, each Copermittee must implement all 
follow-up actions and enforcement necessary to comply with this Order. 
 

(g) To the extent that the Regional Board has conducted an inspection of an 
industrial site during a particular year, the requirement for the responsible 
Copermittee to inspect this facility during the same year will be satisfied. 
 

(h) The Copermittees must track the number of inspections for the inventoried 
industrial and commercial sites/sources throughout the reporting period to 
verify that the sites/sources are inspected at the minimum frequencies 
listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 

Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
 

(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of runoff on receiving waters, and potential BMP solutions for the target 
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audience; and (2) to measurably change the behavior of target 
communities and thereby reduce storm water pollutant releases and 
eliminate prohibited non-storm water discharges to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 

 
(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General runoff concepts; and 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques. 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
to the site/source.   

 
c. RESIDENTIAL 

 
Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of storm water pollutants from the MS4 to the MEP, and 
prevents residential discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 

 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 
(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
 
 

0006947



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 67 of 92 

DIRECTIVE F.3: JRMP EXISTING DEVELOPMENT 

(2) BMP Implementation  
 

(a) Pollution Prevention:  Each Copermittee must actively encourage the use 
of pollution prevention methods by residents.  

 
(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 

high-threat-to-water quality residential areas and activities.  The 
designated minimum BMPs for high-threat-to-water quality residential 
areas and activities must be area or activity specific.  

 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with Sections A and B of this Order. 
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 

Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of storm water pollutants from the MS4 and eliminate 
illicit residential discharges into the MS4.  The evaluation must consider 
findings from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  

 
(5) Common Interest Areas (CIA) / Home Owner Association (HOA) Areas 

 
Each Copermittee must implement measures specifically to ensure that runoff 
within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
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(i) Current maintenance duties and procedures used by CIA/HOA 

maintenance associations within its jurisdiction; 
(ii) Whether streets and storm drains are publicly or privately owned within 

the CIA/HOA; 
(iii) Whether the CIA/HOA area has been identified as a high priority 

residential area; 
(iv) Proximity to 303(d)-listed waterbodies, the ocean, environmentally 

sensitive areas; 
(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose a 

significant risk to inland or coastal receiving waters. 
 
(b) Legal Authority and Enforcement:   Within one year of adoption of this 

Order, each Copermittee must review its Municipal Code to determine the 
most appropriate method to implement and enforce runoff management 
measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the 
behavior of target communities and thereby reduce storm water and 
eliminate prohibited non-storm water pollutant releases to MS4s and the 
environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges.  At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 

(i) Laws, regulations, permits, & requirements; 
(ii) Best management practices; 
(iii) General runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques, and public health 
and disease vector issues associated with runoff. 

 
d. Retrofitting Existing Development  

 
Each Copermittee must develop and implement a retrofitting program which 
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meets the requirements of this section.  The goals of the existing development 
retrofitting program are to reduce impacts from hydromodification, promote LID, 
support riparian and aquatic habitat restoration, reduce the discharges of storm 
water pollutants from the MS4 to the MEP, and prevent discharges from the MS4 
from causing or contributing to a violation of water quality standards.  Where 
feasible, at the discretion of the Copermittee, the existing development retrofitting 
program may be coordinated with flood control projects and infrastructure 
improvement programs. 
 
(1) Source Identification 

The Copermittee must identify and inventory existing developments (i.e. 
municipal, industrial, commercial, residential) as candidates for retrofitting.  
Potential retrofitting candidates must include but are not limited to: 
 
(a) Development that contributes pollutants of concern to a TMDL or a ESA, 
(b) Receiving waters channelized or otherwise hardened, 
(c) Development tributary to receiving waters that are channelized or 

otherwise hardened, 
(d) Developments tributary to receiving waters that are significantly eroded, 
(e) Developments tributary to an ASBS or SWQPA, and 
(f) Development that causes hydraulic constriction. 

 
(2) Each Copermittee shall evaluate and rank the inventoried existing 

developments to prioritize retrofitting.  Criteria for evaluation must include but 
is not limited to: 

 
(a) Feasibility, 
(b) Cost effectiveness, 
(c) Pollutant removal effectiveness, 
(d) Impervious area potentially treated, 
(e) Maintenance requirements, 
(f) Landowner cooperation, 
(g) Neighborhood acceptance,  
(h) Aesthetic qualities, and 
(i) Efficacy at addressing concern. 

  
 
(3) Each Copermittee must consider the results of the evaluation in prioritizing 

work plans for the following year.  Highly feasible projects expected to benefit 
water quality should be given a high priority to implement source control and 
treatment control BMPs.  Where feasible, the retrofit projects should be 
designed in accordance with the SSMP requirements within sections 
F.1.d.(3) through F.1.d.(8).  In addition, the Copermittee shall encourage 
retrofit projects to implement where feasible the Hydromodification 
requirements in Section F.1.h. 
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(4) When requiring retrofitting on existing development, the Copermittees will 
cooperate with private landowners to encourage retrofitting projects.  The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 

 
(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements; 
(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance;  
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
(5) The completed retrofit BMPs shall be tracked and inspected in accordance 

with section F.1.f. 
 
(6) Where constraints on Retrofitting preclude effective BMP deployment on 

existing developments at locations critical to protect receiving waters, a 
Copermittee may propose a regional mitigation project to improve water 
quality.  Such regional projects may include but are not limited to: 

 
(a) Regional water quality treatment BMPs, 
(b) Urban creek or wetlands restoration and preservation, 
(c) Daylighting and restoring underground creeks,  
(d) Localized rainfall storage and reuse to the extent such projects are fully 

protective of downstream water rights,  
(e) Hydromodification project, and 
(f) Removal of invasive plant species. 

 
(7) A retrofit project or regional mitigation project may qualify as a Watershed 

Water Quality Activity provided it meets the requirements in section G. 
Watershed Runoff Management Program. 

 
4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   

 

0006951



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 71 of 92 

DIRECTIVE F.4: JRMP ILLICIT DISCHARGE DETECTION AND ELIMINATION 

(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 
eliminate illicit discharges and connections to the MS4. 

 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   

 
(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
b. MAINTAIN MS4 MAP 

 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of GIS is required.  The 
accuracy of the MS4 map must be confirmed during dry weather field screening and 
analytical monitoring and must be updated at least annually.  The GIS layers of the 
MS4 map must be submitted with the updated Jurisdictional Runoff Management 
Plan within 365 days after adoption of this Order. 

 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   

 
d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 

 
Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 in Attachment 
E of this Order.  

 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
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discharges, illicit connections, or other sources of pollutants in non-storm water.   
 
(1) Develop response criteria for data:  Each Copermittee must develop, update, 

and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include numeric 
effluent limitations (see Section C) and a consideration of 303(d)-listed 
waterbodies and environmentally sensitive areas (ESAs) as defined in 
Attachment C. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 

for which water quality data or conditions indicates a potential illegal 
discharge or connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
 
(b) Field screen data: Within two business days of receiving dry weather field 

screening results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(c) Analytical data:  Within two business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize 
the response to, each report. 

 
f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  

 
Each Copermittee must take immediate action to initiate steps necessary to 
eliminate all detected illicit discharges, illicit discharge sources, and illicit 
connections after detection.  Elimination measures may include an escalating 
series of enforcement actions for those illicit discharges that are not a serious 
threat to public health or the environment. Illicit discharges that pose a serious 
threat to the public's health or the environment must be eliminated immediately. 
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g. ENFORCE ORDINANCES 
 

Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it’s MS4.   

 
h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 

AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  
 

(1) Each Copermittee must implement management measures and procedures 
to prevent, respond to, contain and clean up all sewage (see below) and 
other spills that may discharge into its MS4 from any source (including 
private laterals and failing septic systems).  Copermittees must coordinate 
with spill response teams to prevent entry of spills into the MS4 and 
contamination of surface water, ground water and soil.  Each Copermittee 
must coordinate spill prevention, containment and response activities 
throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times.  

 
(2) Each Copermittee must develop and implement a mechanism whereby it is 

notified of all sewage spills from private laterals and failing septic systems 
into its MS4.  Each Copermittee must implement management measures 
and procedures to prevent, respond to, and coordinate a response to contain 
and clean up sewage from any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 

 
5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Runoff 
Management Program. 
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G. WATERSHED RUNOFF MANAGEMENT PROGRAM 
 
1. Lead Watershed Copermittee Identification 
 
Watershed Copermittees shall identify the Lead Watershed Copermittee for their 
Watershed Management Area (WMA).  The Lead Watershed Copermittees shall serve 
as liaisons between the Permittees and Regional Board, where appropriate.    
 
 
2. Watershed Water Quality Workplan (Watershed Workplan) 
 
The Watershed Workplan shall describe the Permittees’ development and 
implementation of a collective watershed strategy to assess and prioritize the water 
quality problems within the watershed’s receiving waters, identify and model sources of 
the highest priority water quality problem(s), develop a watershed-wide BMP 
implementation strategy to abate highest priority water quality problems, and a 
monitoring strategy to evaluate BMP effectiveness and changing water quality 
prioritization in the WMA.   
 
The work plan shall, at a minimum: 

 
a. Characterize the receiving water quality in the WMA.  Characterization shall 

include use of regularly collected water quality data, reports, monitoring and 
analysis generated in accordance with the requirements of the Receiving Waters 
Monitoring and Reporting Program, as well as applicable information available 
from other public and private organizations. 

 
b. Identify the highest priority water quality problem(s), in terms of constituents by 

location, in the WMA’s receiving waters.  Identified water quality problem(s) shall, 
at a minimum, give consideration to; TMDLs, receiving waters listed on the CWA 
section 303(d) list, waters with persistent violations of water quality standards, 
toxicity, or impacts to beneficial uses, and other pertinent conditions. 
  

c. Identify the sources of the highest water quality problem(s) within the WMA.  
Efforts to determine such sources shall include, but not be limited to: use of 
information from the construction, industrial/commercial, municipal, and 
residential source identification programs required within the Jurisdictional Runoff 
Program (JRMP) of this Order; specific actions to model pollutant transport to 
receiving waters for the sake of identifying the source(s) point(s) of origin;  water 
quality monitoring data collected as part of the Receiving Water Monitoring and 
Reporting Program required by this Order, and additional focused water quality 
monitoring to identify specific sources within the watershed. 

 
d. Develop a watershed BMP implementation strategy to attain receiving water 

quality objectives in the identified highest priority water quality problem(s).  The 
BMP implementation strategy shall include a schedule for implementation of the 
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BMP projects to abate specific receiving water quality problems.  BMPs not 
contributing to measured pollutant reductions or improvements to water quality 
must be removed and replaced with alternative BMPs.  Identified watershed 
water quality problems may be the result of jurisdictional discharges that will 
need to be addressed with BMPs applied in a specific jurisdiction in order to 
generate a benefit to the watershed. 

 
e. Develop a strategy to model and monitor improvements in receiving water quality 

directly resulting from implementation of the BMPs described in the Watershed 
Workplan.  The modeling and monitoring strategy shall generate the necessary 
data to report on the measured pollutant reduction that results from proper BMP 
implementation.  Monitoring shall, at a minimum, be conducted in the receiving 
water to demonstrate reduction in pollutant concentrations and progression 
towards attainment of receiving water quality objectives. 

 
f. Establish a schedule for development and implementation of the Watershed 

strategy outlined in the Workplan.  The schedule shall, at a minimum, include 
forecasted dates of planned actions to address Provisions E.2(a) through E.2(e) 
and dates for watershed review meetings through the remaining portion of this 
Permit cycle.  Annual watershed workplan review meetings must be open to the 
public and appropriately publically noticed such that interested parties may come 
and provide comments on the watershed program. 

  
3. Watershed Workplan Implementation – Watershed Copermittee’s shall begin 

implementing the Watershed Workplan within 60-days of acceptance by the 
Regional Board Executive Officer. 

  
4. Copermittee Collaboration – Watershed Copermittees shall collaborate to develop 

and implement the Watershed Workplan.  Watershed Copermittee collaboration 
shall include frequent regularly scheduled meetings. 

 
5. Public Participation – Watershed Copermittees shall implement a watershed-

specific public participation mechanism within each watershed.  A required 
component of the watershed-specific public participation shall be a minimum 30-day 
public review of the Watershed Workplan.  Opportunity for the public to review and 
comment on the Watershed Workplan must occur before the workplan is 
implemented. 

 
6. Watershed Workplan Review and Updates – Watershed Copermittees shall 

review and update the Watershed Workplan annually to identify needed changes to 
the prioritized water quality problem(s) listed in the workplan.  All updates to the 
Watershed Workplan shall be presented during an Annual Watershed Review 
Meeting.  Annual Watershed Review Meetings shall occur once every calendar year 
and be conducted by the Watershed Copermittees. Annual Watershed Review 
Meetings shall be open to the public and adequately noticed.  Individual Watershed 
Copermittees shall also review and modify their jurisdictional programs and JRMP 
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Annual Reports, as necessary, so that they are consistent with the updated 
Watershed Workplan. 

 
7. Aliso Creek Watershed Runoff Management Plan (WRMP) Provisions 
 
The following provisions apply to the Aliso Creek WRMP.  Requirements in this 
subsection must supersede requirements prescribed by the Regional Board on October 
18, 2005.21  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    

 
b. Each Copermittee must provide annual reports by March 1 of each year 

beginning in 2011 for the preceding annual period of January through 
December.  The annual reports must contain the following information: 
 

(1)  Water quality data and assessment from the Revised Aliso Creek 
Program.   Each municipality must implement the monitoring and 
reporting program described in the Revised Aliso Creek Program.  All 
information submitted in the report must conform to a SWAMP-
Compatible Quality Assurance Project Plan22.  The report must contain 
an assessment of compliance with applicable water quality standards 
for each monitoring station.  The report must include data in tabular 
and graphical form, and electronic data must be submitted to the 
Regional Board. 

 
(2) Program Assessment.  A description and assessment of each 

municipality’s program implemented within the high-priority storm drain 
locations (as identified Revised Aliso Creek Program) to reduce 
discharges of indicator fecal bacteria/pathogens.  Monitoring alone is 
not sufficient to assess progress of the municipal programs.  
Municipalities must demonstrate each year that their programs are 
effective and resulting in a reduction of bacteria sources. 

 
(i) For structural and nonstructural management practices 

implemented, the assessment must contain a description of the 

                                            
21

 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since spring 2001 pursuant to an Investigative Order from the Regional 
Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive officer 
revised the Investigative Order and instituted the new monitoring and reporting requirements.  
22

 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

  
(ii) For structural and nonstructural management practices evaluated, 

the assessment must contain a description of the practice(s), 
conclusions from the evaluation, and whether and when the 
practice is planned for implementation by the municipality or group 
of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status 

reports must be provided by each municipality that discuss the causes 
of impairment and subsequent management activities implemented 
within the reporting period in the high priority areas and the planned 
activities for the next reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the 

Regional Board must include the following certification statement 
signed by either the principal executive officer, ranking elected official, 
or duly authorized representative of that person: 

 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of 
my knowledge and belief, true, accurate, and complete.  I am aware that 
there are significant penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing violations. 

 
c. The annual reports must be submitted until the Regional Board determines 

they are no longer warranted.  If requested by a municipality, the monitoring 
program may be modified or reduced by the Regional Board.  The monitoring 
program and annual reporting may be modified in response to adopted 
TMDLs and additional Clean Water Act 303(d) listings for impairment.  

  
d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 

reduce bacteria in the Aliso Creek watershed.  
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H. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

 
b. Each analysis must include a narrative description of circumstances resulting in a 

25 percent or greater annual change for any budget line items. 
 
3. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JRMP report. 
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I. TOTAL MAXIMUM DAILY LOADS  
 

The waste load allocations (WLAs) of fully approved and adopted TMDLs are 
incorporated as Water Quality Based Effluent Limitations on a pollutant by pollutant, 
watershed by watershed basis.  Early TMDL requirements, including monitoring, 
may be required and inserted into this Order pursuant to Finding E.12 
 

1.  Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent Limitations 
a. The Copermittees in the Baby Beach watershed shall implement BMPs capable 

of achieving the interim and final Bacterial Indicator Waste Load Allocations 
(WLAs) in discharges to Baby Beach as described in Table 6. 

 
Table 6: TMDL Waste Load Reduction Milestones 

Action Date 
3 years after effective date for dry weather Meet 50% wasteload reductions 
7 years after effective date for wet weather 
5 years after effective date for dry weather Meet 100% wasteload reductions 
10 years after effective date for wet weather 

 
b. The Copermittees shall conduct necessary monitoring, as described in 

Attachment A to Resolution No. R9-2008-0027, and submit annual progress 
reports as part of their yearly reports. 

c. The following WLAs (Table 7) are to be met in Baby Beach receiving water by 
the end of the year 2019: 

 
Table 7: Final Bacterial Indicator Waste Load Allocations for Baby Beach 

Waste Load Allocation  
 
Bacterial Indicator 

Dry Weather 
(Billion MPN / Day) 

Wet Weather 
(Billion MPN / 30 Days) 

Total Coliform 0.86 3,254 
Fecal Coliform 0.17 112 
Enterococcus 0.03 114 
MPN: Most Probable Number 

 
d. The Copermittees must meet the following Numeric Targets (Table 8) in Baby 

Beach receiving waters in order to meet the underlying assumptions of the 
TMDL.  The Numeric Targets are to be met once 100 percent of the WLA 
reductions have been achieved (see Table 7 above). 

 
Table 8: Final Bacterial Indicator Numeric Targets for Baby Beach 
 
Bacterial Indicator 

30-day geo mean 
(MPN / 100mL) 

Single Sample Max 
(MPN / 100mL) 

 Dry Weather only Dry and Wet Weather 
Total Coliform 1,000 10,000 
Fecal Coliform 200 400 
Enterococcus 35 104 
MPN: Most Probable Number  
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J. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
a. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS 

 
Beginning with the Annual Report due in 2010, each Copermittee must annually 
assess the effectiveness of its Jurisdictional Runoff Management Program 
(JRMP) implementation at meeting the following objectives: 

 
(1) Objective for 303(d) Waterbodies: Reduce storm water pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of storm water pollutants 
from its MS4 into each downstream 303(d)-listed water body for which that 
waterbody is impaired.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA.23 

 
(b) Each Copermittee must annually conduct each established assessment 

measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 
causing or contributing to conditions of impairment.  

 
(c) The assessment measures must target both water quality outcomes and 

the results of municipal enforcement activities. 
 

(2) Objective for Environmentally-Sensitive Areas: Prevent storm water MS4 
discharges from causing or contributing to conditions of pollution, nuisance, 
or contamination. 

 
(a) Each Copermittee must establish annual measures or methods 

specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

 
(b) Each Copermittee must annually implement each established assessment 

measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

 

                                            
23

 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order.  See “Municipal Stormwater Program Effectiveness Assessment Guidance” (CASQA, May 2007) 
for guidance for assessing program activities at the various outcome levels. 
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(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(3) Objectives for major program component outcomes: Determined by Each 

Copermittee. 
 
(a) Each Copermittee must annually develop objectives for each program 

component in Section F and the overall JRMP.  The objectives must be 
established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

 
(b) Assessment approaches for program implementation must include a mix 

of specific activities, general program components, and water quality data. 
 
(c) The assessment measures must target both water quality outcomes and 

the results of municipal enforcement activities. 
 
(4) Objectives for actions taken to protect receiving water limitations in 

accordance with this Order. 
 
(a) Each Copermittee must develop and implement an effectiveness 

assessment strategy for each measure conducted in response to a 
determination to implement the “iterative” approach to prevent or reduce 
any storm water pollutants that are causing or contributing to the 
exceedance of water quality standards as outlined in this Order 

 
b. ASSESSMENT REVIEW 

 
(1) Based on the results of the effectiveness assessments, each Copermittee 

must annually review its jurisdictional activities and BMPs to identify 
modifications and improvements needed to maximize JRMP effectiveness, as 
necessary to achieve compliance with this Order.   

 
(2) Each Copermittee must develop and annually conduct an Integrated 

Assessment24 of each effectiveness assessment objective above (Section 
J.1.a) and the overall JRMP using a combination of outcomes as appropriate 
to the objectives.25 

 
2. Program Modifications 

 
a. Each Copermittee must develop and implement a plan and schedule to address 

program modifications and improvements identified during annual effectiveness 

                                            
24

 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
25

 Not all program components need be addressed at each of the six outcome levels. 
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assessments. 
 
b. Jurisdictional activities/BMPs that are ineffective or less effective than other 

comparable jurisdictional activities/BMPs must be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems must be modified and improved to correct the water 
quality problems. 

 
3. Effectiveness Assessment and Program Response Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  Beginning with 
the Annual Report due in 2010, the Program Effectiveness reporting must 
include: 
 
(1) 303(d) waterbodies:  A description and results of the annual assessment 

measures or methods specifically for reducing discharges of storm water 
pollutants from its MS4 into each 303(d)-listed waterbody; 

 
(2) ESAs:  A description and results of the annual assessment measures or 

methods specifically for managing discharges of pollutants from its MS4 into 
each downstream ESA; 

 
(3) Other Program Components:  A description of the objectives and 

corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable; 

 
(4) Receiving water protection:  A description and results of the annual 

assessment measures or methods employed specifically for actions taken to 
protect receiving water limitations in accordance with Section A.3 of this 
Order; 

 
(5) A description of the steps taken to use dry-weather and wet-weather 

monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

 
(6) A description of activities conducted in response to investigations of illicit 

discharge and illicit connection activities, including how each investigation 
was resolved and the pollutant(s) involved; 

 
(7) Responses to effectiveness assessments:  A description of each program 

modification, made in response to the results of effectiveness assessments 
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conducted pursuant to Section J.1.a, and the basis for determining (pursuant 
to Section J.2.b.) that each modified activity and/or BMP represents an 
improvement with respect to reducing the discharge of storm water pollutants 
from the MS4. 

 
(8) A description of the steps that will be taken to improve the Copermittee’s 

ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(9) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   

 
4. Work Plan 
 
Each Copermittee must develop a work plan to address their high priority water quality 
problems in an iterative manner over the life of the permit.  The goal of the work plan is 
to demonstrate a responsive and adaptive approach for the judicious and effective use 
of available resources to attack the highest priority problems.  The work plan shall 
include, at a minimum, the following: 
 

a. The problems and priorities identified during the assessment; 
b. A list of priority pollutants and known or suspected sources; 
c. A brief description of the strategy employed to reduce, eliminate or mitigate the 

negative impacts; 
d. A description and schedule for new and/or modified BMPs.  The schedule is to 

include dates for significant milestones; 
e. A description of how the selected activities will address an identified high priority 

problem.  This will include a description of the expected effectiveness and 
benefits of the new and/or modified BMPs; 

f. A description of implementation effectiveness metrics; 
g. A description of how efficacy results will be used to modify priorities and 

implementation; and 
h. A review of past activities implemented, progress in meeting water quality 

standards, and planned program adjustments. 
 
The Copermittee shall submit the work plan to the Regional Board within 365 days of 
adoption of the Order.  Annual updates are also required and shall be included with the 
annual JRMP report.  The Regional Board will assess the work plan for compliance with 
the specific and overall requirements of the Order.  To increase effectiveness and 
efficiencies, Copermittees may combine their implementation efforts and work plans 
within a hydrologic area or sub area.  Each Copermittee, however, maintains individual 
responsibility for developing and implementing an acceptable work plan. 
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K. REPORTING 
The Copermittees may propose alternate reporting criteria and schedules, as part of 
their updated JRMP, for the Executive Officer’s acceptance.  The Copermittees shall 
submit the updated JRMP within 365 days after adoption of this Order. 

 
1. Runoff Management Plans 

 
a. JURISDICTIONAL RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section F of this 
Order is referred to as the Jurisdictional Runoff Management Plan (JRMP).  
Each Copermittee must revise and update its existing JRMP so that it 
describes all activities the Copermittee will undertake to implement the 
requirements of this Order.  Each Copermittee must submit its updated and 
revised JRMP to the Regional Board 365 days after adoption of this Order.  

 
(2) At a minimum, each Copermittee’s JRMP must be updated and revised to 

demonstrate compliance with each applicable section of this Order. 
 
b. WATERSHED WORKPLANS 

 
(1) Copermittees:  The written account of the program conducted by each 

watershed group of Copermittees is referred to as the Watershed Workplan.  
Copermittees within each watershed shall be responsible for updating and 
revising each Watershed Workplan.  Each Watershed Workplan shall be 
updated and revised to describe any changes in water quality problems or 
priorities in the WMAs, and any necessary change to actions Copermittees 
will take to implement jurisdictional or watershed BMPs to address those 
identified. 

 
(2) Lead Watershed Copermittee:  Each Lead Watershed Permittee shall be 

responsible for coordinating the production of the Watershed Workplan, as 
well as coordinating Annual Watershed Review Meetings and public 
participation/public noticing in accordance with the requirements of this Order.  
The Lead Watershed Permittee shall submit the Watershed Workplan to the 
Principal. 

 
(3) Principal Copermittee:  The Principal Permittee shall assemble and submit 

the Watershed Workplan to the Regional Board no later than 365 days after 
adoption of this Order, and shall be prepared to implement the workplan 
within 60 days of the Regional Board Executive Officer deeming the workplan 
acceptable. 
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(4) Each Watershed Workplan shall, at a minimum, include:   
 
(a) Identification of the Lead Watershed Permittee for the watershed. 
(b) An updated watershed map. 
(c) Identification and description of all applicable water quality data, reports, 

analyses, and other information to be used to assess receiving water 
quality. 

(d) Assessment and analysis of the watershed’s water quality data, reports, 
analyses, and other information, used during identification and 
prioritization of the watershed’s water quality problems. 

(e) A prioritized list of water quality problems within the WMA including 
rationale explaining the method/logic used to determine prioritization.  

(f) Identification of the likely sources, pollutant discharges, and/or other 
factors causing the high priority water quality problems within the WMA. 

(g) A description of the strategy to be used to guide Copermittee 
implementation of BMPs either jurisdictionally or on a watershed-wide 
basis to abate the highest water quality problems 

(h) A list of criteria used to evaluate BMP effectiveness and how it was 
applied. 

(i) A GIS map of BMPs implemented and BMPs scheduled for 
implementation.   

(j) A description of the public participation mechanisms to be used and the 
parties anticipated to be involved during the development and 
implementation of the Watershed Workplan. 

(k) A description of Copermittee collaboration to accomplish development of 
the Watershed Workplan, including a schedule for Watershed meetings. 

(l) A description of how TMDLs and 303(d)-listed water bodies were 
considered during prioritization of watershed water quality problems   

(m)A description of the strategy to model and monitor improvement in 
receiving water quality directly resulting from implementation of the BMPs 
described in the Watershed Workplan.   

(n) A scheduled annual Watershed Workplan Review Meeting once every 
calendar year.  This meeting shall be open to the public.  

 
2. Other Required Reports and Plans 

 
a. SSMP UPDATES 

 
(1) Copermittees must submit their updated model SSMP in accordance with the 

applicable requirements of section F.1 with the JRMP 365 days after adoption 
of this Order. 

  
(2) Within 180 days of determination that the Model SSMP is in compliance with 

this Permit’s provisions, each Copermittee must update their own local 
SSMP, and amended ordinances consistent with the model SSMP, and shall 
submit both (local SSMP and amended ordinances) to the Regional Board.   
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(3) For SSMP-related requirements of Section F.1 with subsequent 

implementation due dates, updated SSMPs must be submitted with the JRMP 
annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Copermittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
 
At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 
 

3. Annual Reports 
 
a. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) ANNUAL REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JRMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Annual Report must verify and document 
compliance with this Order as directed in this section.  Each Copermittee 
must retain records through 2015, available for review, that document 
compliance with each requirement of this Order.  Each Copermittee must 
submit to the Principal Copermittee its individual JRMP Annual Report by the 
date specified by the Principal Copermittee.  The reporting period for these 
annual reports must be the previous fiscal year.  For example, the report 
submitted September 30, 2010 must cover the reporting period July 1, 2009 
to June 30, 2010. 

 
(2) Principal Copermittee: The Principal Copermittee is responsible for collecting 

and assembling each Copermittee’s individual JRMP Annual Report. The 
Principal Copermittee must submit Unified JRMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 2010.  The Unified JRMP Annual Report must contain the 13 
individual JRMP Annual Reports.   

 
(3) Each JRMP Annual Report must contain, at a minimum, the following 

information: 
(a) Information required to be reported annually in Section H (Fiscal Analysis) 
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of this Order; 
(b) Information required to be reported annually in Section J (Program 

Effectiveness) of this Order;  
(c) The completed Reporting Checklist found in Attachment D, and 
(d) Information for each program component by watershed as described in the 

following Table 9: 
 
Table 9.  Annual Reporting Requirements 

Program 
Component 

Reporting Requirement 

1. Updated relevant sections of the General Plan and 
environmental review process and a description of planned 
updates within the next annual reporting period, if applicable 
2. Revisions to the local SSMP, including where applicable: 

(a) Identification and summary of where the SSMP fails to 
meet the requirements of this Order; 
(b) Updated procedures for identifying pollutants of concern 
for each Priority Development Project; 
(c) Updated treatment BMP ranking matrix; and 
(d) Updated site design and treatment control BMP design 
standards; 

3. Verification that site design, source control, and treatment 
BMPs were required on all applicable Priority Development 
Projects; 
4. Description of the application of LID and site design BMPs in 
the planning and approval process; 
5. Description of projects subject to the local waiver provision for 
numeric sizing of treatment control BMP requirements; 
6. Description and summary of the LID site design BMP 
substitution program, if applicable; 
7. Description and summary of the process to verify compliance 
with SSMP requirements; 
8. Updates to the BMPs that are listed in the local SSMP as 
options for treatment control; 
9. Description of the treatment control maintenance tracking 
process and verification that the requirements of this Order were 
met during the reporting period; 

(a) Updated watershed-based database of approved 
treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction, including updates to the list 
of high-priority treatment BMPs; 

New Development 

10.  Description of the process for identifying and evaluating 
hydrologic conditions of concern and requiring a suite of 
management measures within all Priority Development Projects to 
protect downstream beneficial uses and prevent adverse physical 
changes to downstream stream channels; 
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Program 
Component 

Reporting Requirement 

11. Description of enforcement activities applicable to the new 
development and redevelopment component and a summary of 
the effectiveness of those activities; 
 
1. Updated relevant ordinances and description of planned 
ordinance updates within the next annual reporting period, if 
applicable; 
2. A description of procedures used for identifying priorities for 
inspecting sites and enforcing control measures which consider 
the nature of the construction activity, topography, and the 
characteristics of soils and receiving water quality; 
3. Designated minimum and enhanced BMPs; 

Construction 

4. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility, 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility; 

       (e) Narrative description of inspection findings and follow-up 
           activities for each facility; 
1. Updated source inventory; 
2. Changes to the designated municipal BMPs 
3. Descriptions of procedures to assure that flood management 
projects assess the impacts on the water quality of receiving water 
bodies; 
4. Summary and assessment of BMPs implemented at retrofitted 
flood control structures, including: 

(a) List of projects with BMP retrofits; and 
(b) List and description of structures retrofitted without BMPs; 

5. Description and assessment of the municipal structural 
treatment control operations and maintenance activities, including: 

(a) Number of inspections and types of facilities; and 
(b) Summary of findings; 

Municipal 

6. Description of the municipal areas/facilities operations and 
maintenance activities, including: 

(a) Number and types of facilities maintained; 
(b) Amount of material removed and how that material was 
disposed; and 
(c) List of facilities planned for bi-annual inspections and the 
justification; 

0006969



Revised Tentative Order   August 12, 2009 
No. R9-2009-0002             Page 89 of 92 

DIRECTIVE K: REPORTING 

Program 
Component 

Reporting Requirement 

7. Description of the municipal areas/programs inspection 
activities, including: 

(a) Number and date of inspections conducted at each facility; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

8. Description of activities implemented to address sewage 
infiltration into the MS4; 
1. Annual inventory of commercial / industrial sources; 
2. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

3. Changes to designated minimum and enhanced BMPs; 

Commercial / 
Industrial 

4. A list of industrial sites, including each name, address, and SIC 
code, that the Copermittee suspects may require coverage under 
the General Industrial Permit, but has not submitted an NOI. 

Residential 1. Updated minimum BMPs required for residential areas and 
activities; 

 2. Quantification and summary of applicable runoff and storm 
water enforcement actions within residential areas and activities 

 3. Description of efforts to manage runoff and storm water 
pollution in common interest areas; 
1. Changes to the legal authority to implement Illicit Discharge 
Detection and Elimination activities; 
2. Changes to the established investigation procedures; 
3. Public reporting mechanisms, including phone numbers and 
web pages; 
4. All data and assessments from the Dry Weather Effluent 
Analytical Monitoring activities; 
5. Response criteria developed for water quality data and 
notifications; 
6. Summaries of illicit discharges (including spills and water quality 
data events)  and how each significant case was resolved; 

Illicit Discharge 
Detection and 
Elimination 

7. A description of instances when field screening and analytical 
data exceeded action levels, but for which no investigation was 
conducted; 
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DIRECTIVE K: REPORTING 

Program 
Component 

Reporting Requirement 

8. A description of enforcement actions taken in response to 
investigations of illicit discharges and a description of the 
effectiveness of those enforcement measures; 
9. A description of controls to prevent infiltration of seepage from 
municipal sanitary sewers to municipal separate storm sewer 
systems. 

Work Plan Priorities, strategy, implementation schedule and effectiveness 
evaluation. 

 
(4) Each JRMP Annual Report must also include the following information 

regarding non-storm water discharges (see Section B.2. of this Order): 
 

(a) Identification of non-storm water discharge categories identified as a source 
of pollutants to waters of the U.S; 

(b) A description of ordinances, orders, or similar means to prohibit non-storm 
water discharge categories identified under section B.2 above ; 

(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified as needing said controls by 
the Regional Board; and 

(d) A description of a program to address pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
4. Interim Reporting Requirements 

 
For the July 2009-June 2010 reporting period, the Jurisdictional RMP must be 
submitted on January 31, 2011.  Each Jurisdictional RMP Annual Report submitted 
for this reporting period must, at a minimum, include comprehensive descriptions of 
all activities conducted to fully implement the Copermittees’ Jurisdictional RMP 
documents, as those documents were developed to comply with the requirements of 
Order No. 2002-01.  The Principal Copermittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 
2002-01.   

5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Copermittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible.
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DIRECTIVE L: MODIFICATION OF PROGRAMS 
DIRECTIVE M: PRINCIPLE COPERMITTEE RESPONSIBILITIES 

DIRECTIVE N: MONIITORING AND REPORTING PROGRAM 

L. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Runoff Management Programs and/or Watershed 
Runoff Management Programs may be initiated by the Executive Officer of the 
Regional Board or by the Copermittees.  Requests by Copermittees must be made 
to the Executive Officer, and must be submitted during the annual review process.  
Requests for modifications should be incorporated, as appropriate, into the Annual 
Reports or other deliverables required or allowed under this Order. 

 
1. Minor Modifications:  Minor modifications to Jurisdictional Runoff Management 

Programs, and/or Watershed Runoff Management Programs, may be accepted by 
the Executive Officer where the Executive Officer finds the proposed modification 
complies with all discharge prohibitions, receiving water limitations, and other 
requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor require amendment of this Order in accordance with this Order’s rules, 
policies, and procedures. 

 
M. PRINCIPAL COPERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Copermittee and notify the Regional Board of the name of the Principal 
Copermittee.  The Principal Copermittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
before the Regional Board. 

 
2. Coordinate permit activities among the Copermittees and facilitate collaboration on 

the development and implementation of programs required under this Order. 
 
3. Integrate individual Copermittee documents and reports into single unified 

documents and reports for submittal to the Regional Board as required under this 
Order.  

 
4. Produce and submit documents and reports as required by section K of this Order 

and Receiving Waters and MS4 Discharge Monitoring and Reporting Program No. 
R9-2009-0002 in Attachment E of this Order. 

 
N. RECEIVING WATERS AND MS4 DISCHARGE MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and MS4 Discharge Monitoring and 
Reporting Program No. R9-2009-0002 in Attachment E of this Order. 
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DIRECTIVE O: STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND 
NOTIFICATIONS  

O. STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND 
NOTIFICATIONS  

 
1. Each Copermittee must comply with Standard Provisions, Reporting Requirements, 

and Notifications contained in Attachment B of this Order.  This includes 24 hour/5 
day reporting requirements for any instance of non-compliance with this Order as 
described in section 5.e of Attachment B. 

 
2. All plans, reports and subsequent amendments submitted in compliance with this 

Order must be implemented immediately (or as otherwise specified).  All submittals 
by Copermittees must be adequate to implement the requirements of this Order. 

 
 
I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true, and 
correct copy of an Order adopted by the California Regional Water Quality Control 
Board, San Diego Region, on (DATE). 
 
 
 
      __________ TENTATIVE ________ 
          John H. Robertus 
          Executive Officer 
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From: James Smith
To: Chris.Crompton@ocpw.ocgov.com,Ben Neill
CC: Richard.Boon@ocpw.ocgov.com,Chad Loflen
Date: 8/13/2009 10:39 AM
Subject: RE: RB9 - Revised Tentative Order R9-2009-0002, the OrangeCountyMS4 Permit

Chris,

First, we incorporated the errata into the document.  Secondly, we reviewed the revision document sent 
by Richard and tried to address those requests.  While we did not make all the requested changes, the 
majority of the changes made were in response to those requested.  I would focus on those changes 
requested to find the majority of what is different.  In addition, we made some minor changes to better 
define bio-filration under the LID requirements and to address Camp Pendleton's concerns about water 
rights.  Also, we beefed up the Fact Sheet in terms of the Reasonable Potential Analysis.

I hope that helps.

R,
-Jimmy

J. Smith
Senior Environmental Scientist
Northern Watershed Unit
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123
(858) 467-2732  FX (858) 571-6972
http://www.waterboards.ca.gov/sandiego/

Please take the time to fill out our electronic customer service survey 
located at http://www.arb.ca.gov/calepa/cepacsur.htm .
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 08/13/09 10:26 AM >>>
Unfortunately, the notice of written comments calls for a focus on “changes made since the last draft and 
errata” so I am sure you will get lots of requests for a redline so people can see what they are expected to 
comment on. Can you provide a general summary, or are the changes pervasive throughout?

Chris

 

________________________________

From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Thursday, August 13, 2009 9:58 AM
To: Crompton, Chris
Cc: Boon, Richard; James Smith
Subject: RE: RB9 - Revised Tentative Order R9-2009-0002, the OrangeCountyMS4 Permit

 

Chris,

 

Unfortunately this go around, we did not produce a redline version showing the changes. It would be 
difficult and time consuming at this point to go back and try to create a redline version.  Our thinking was 

0006974



(8/26/2009) Ben Neill - RE: RB9 - Revised Tentative Order R9-2009-0002, the OrangeCountyMS4 Permit Page 2

to create a clean copy for the Board without the confusing clutter of the underline and strikeouts.

 

Ben Neill

>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 8/12/2009 4:35 PM >>>

Ben:

Can we get a redline version showing the changes?

Chris

 

 

________________________________

From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, August 12, 2009 4:06 PM
To: Moy Yahya; Humza Javed; Bruce Channing; manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin 
Slavin; city-manager@cityofalisoviejo.com; cityadmin@cityofmissionviejo.org; Joe Ames; Carole 
Langford; Derek Wieske; Steven Hayman; bfowler@danapoint.org; Douglas Chotkevys; Lisa Zawaski; 
Ken Frank; Will Holoman; Christopher Macon; Leslie Keane; Speegle, Bryan; Crompton, Chris; Sharp, 
Grant; Onuma, Kevin; Skorpanich, MaryAnne; Majaj, Nadeem; Boon, Richard; Tom Bonigut; 
CityManager@san-clemente.org; Dave Adams; Ziad Mazboudi
Cc: Chad Loflen; James Smith
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange CountyMS4 Permit

 

 

Orange County MS4 Copermittees,

 

Attached, please find the sixth draft of Revised Tentative Order R9�2009�0002, the Orange County MS4 
Permit.   

 

On July 1, 2009, the California Regional Water Quality Control Board, San Diego Region, (Regional 
Board) heard public comments regarding the fifth draft of the National Pollutant Discharge Elimination 
System permit for the municipal separate storm sewer systems (MS4) in southern Orange County. At that 
public hearing, the Regional Board directed staff to release a sixth draft for public comment and board 
consideration prior to adoption.

 

1. Written comments on the Revised Tentative Order must be received by 5:00 PM on
Monday, September 28, 2009. Written comments received after the close of the 45-day
comment period will not be accepted and will not be incorporated into the administrative

0006975



(8/26/2009) Ben Neill - RE: RB9 - Revised Tentative Order R9-2009-0002, the OrangeCountyMS4 Permit Page 3

record if doing so would jeopardize any party.

 

2. Written comments should focus on changes made since the last draft and errata that
was presented to the Regional Board on July 1, 2009. All comments submitted on
earlier drafts of this Permit are part of the record for this matter and will be considered by
the Regional Board. Therefore, it is not necessary to resubmit or repeat comments.

 

3. At this time, a date has not been set for the public hearing on this item. The public will
be notified of the hearing date in a separate notice. Written comments received by the
close of the 45-day comment period at 5:00 p.m. on Monday, September 28, 2009, will
be provided to the Regional Board. All interested persons will be permitted to speak at
the hearing and will be expected to orally summarize their written comments.

Additional information on the Tentative Order may be found on the Regional Board website at:
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html

Attachments and the fact sheet will shortly be posted at the website.

Please contact me for information regarding Tentative Order No. R9-2009-0002.

 

 

 

Sincerely,

 

 

Ben Neill

Water Resource Control Engineer

Northern Watershed Protection Unit

San Diego Regional Water Quality Control Board

9174 Sky Park Ct., Suite 100

San Diego, CA 92123

Tel: (858) 467�2983

Fax: (858) 571�6972
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Ben Neill - Fwd: Re: FW: RB9 - Revised Tentative Order R9-2009-0002, the 
Orange County MS4 Permit 

  
 
 
>>> Ben Neill 8/18/2009 10:46 AM >>> 
Unfortunately this go around, we did not produce a redline version showing the changes. It would be difficult 
and time consuming at this point to go back and try to create a redline version.  Our thinking was to create a 
clean copy for the Board without the confusing clutter of the underline and strikeouts. Some of the changes that 
we made were First, we incorporated the errata into the document.  Secondly, we reviewed a revision document 
sent by Orange County and tried to address those requests.  While we did not make all the requested changes, 
the majority of the changes made were in response to those requested.  In addition, we made some minor 
changes to better define bio-filtration under the LID requirements and to address Camp Pendleton's concerns 
about water rights.    
  
Ben N. 
 
 
>>> "Agahi, Sara" <Sara.Agahi@sdcounty.ca.gov> 8/17/2009 4:31 PM >>> 

Hi Ben, 

Since you are requesting comments on the June 18th draft (presented at the July 1 hearing) only, can you 
provide a red-line strikeout version of the sections on which you want us to focus our comments? It’s not 
completely clear to me which changes are new with this version and which are carry-overs from previous 
versions of the document.  

Thanks for any info you can provide. Call me if you want to discuss Ben. 

  

Thank you, 

Sara Agahi, PE, CFM 
Program Manager  
Watershed Protection Program  
San Diego County Department of Public Works  
5201 Ruffin Road, Suite P, MS#0326  
San Diego, CA 92123-2665  
tel: (858) 694-2665  
fax: (858) 495-5263 

From: lyris@swrcb18.waterboards.ca.gov [mailto:lyris@swrcb18.waterboards.ca.gov]  
Sent: Wednesday, August 12, 2009 3:15 PM 
To: Agahi, Sara 
Subject: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 

  

  
Dear interested parties, 

From:    Ben Neill
To:    Ben Neill
Date:    8/18/09 10:47 AM
Subject:   Fwd: Re: FW: RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit

Page 1 of 2
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Attached, please find the sixth draft of Revised Tentative Order R9-2009-0002, the Orange County 
MS4 Permit.    
  
On July 1, 2009, the California Regional Water Quality Control Board, San Diego Region, (Regional 
Board) heard public comments regarding the fifth draft of the National Pollutant Discharge Elimination 
System permit for the municipal separate storm sewer systems (MS4) in southern Orange County. At 
that public hearing, the Regional Board directed staff to release a sixth draft for public comment and 
board consideration prior to adoption. 
1. Written comments on the Revised Tentative Order must be received by 5:00 PM on 
Monday, September 28, 2009. Written comments received after the close of the 45-day 
comment period will not be accepted and will not be incorporated into the administrative 
record if doing so would jeopardize any party. 
2. Written comments should focus on changes made since the last draft and errata that 
was presented to the Regional Board on July 1, 2009. All comments submitted on 
earlier drafts of this Permit are part of the record for this matter and will be considered by 
the Regional Board. Therefore, it is not necessary to resubmit or repeat comments. 
3. At this time, a date has not been set for the public hearing on this item. The public will 
be notified of the hearing date in a separate notice. Written comments received by the 
close of the 45-day comment period at 5:00 p.m. on Monday, September 28, 2009, will 
be provided to the Regional Board. All interested persons will be permitted to speak at 
the hearing and will be expected to orally summarize their written comments. 
Additional information on the Tentative Order may be found on the Regional Board website at: 
http://www.waterboards.ca.gov/sandiego/programs/oc_stormwater.html 
Attachments and the fact sheet will shortly be posted at the website. 
Please contact me for information regarding Tentative Order No. R9-2009-0002. 
  
  
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Ben Neill - Draft south Orange County Permit Inquiry 

  
Hi Ben, I’m getting ready to go on furlough vacation and trying to make sure I have completed my tasks before I 
leave, and one of them is to found out if Appendix E has been modified.  Please respond to all so Andre Sonksen, 
a colleague, will know while I’m off. Thanks! Ruth 
  
Ruth Kolb 
City of San Diego 
Storm Water Department 
9370 Chesapeake Drive, Suite 100 
San Diego, CA  92123 
858.541.4328 
  

From:    "Kolb, Ruth" <RKolb@sandiego.gov>
To:    "bneill@waterboards.ca.gov" <bneill@waterboards.ca.gov>
Date:    8/28/09 7:23 AM
Subject:   Draft south Orange County Permit Inquiry
CC:    "Sonksen, Andre" <ASonksen@sandiego.gov>

Page 1 of 1
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Ben Neill - Re: Draft south Orange County Permit Inquiry 

  
Ruth, 
  
Appendix E has some added flexibility in the modified language.  If I remember correctly, the Copermittees can 
propose some regional monitoring and coastal bacteria monitoring. 
Ben Neill 
 
>>> "Kolb, Ruth" <RKolb@sandiego.gov> 8/28/2009 7:21 AM >>> 
Hi Ben, I’m getting ready to go on furlough vacation and trying to make sure I have completed my tasks before I 
leave, and one of them is to found out if Appendix E has been modified.  Please respond to all so Andre 
Sonksen, a colleague, will know while I’m off. Thanks! Ruth 
  
Ruth Kolb 
City of San Diego 
Storm Water Department 
9370 Chesapeake Drive, Suite 100 
San Diego, CA  92123 
858.541.4328 
  

From:    Ben Neill
To:    Kolb, Ruth
Date:    9/1/09 9:47 AM
Subject:   Re: Draft south Orange County Permit Inquiry
CC:    Chad Loflen;  James Smith
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Ben Neill - RE: NPDES MS4 Comments 

  
Gentlemen 
  
I would clarify that Jim made a presentation to our monthly General Permittee meeting in June 2007.  Jim also 
participated, at the specific invitation of the County of Orange, in the Mini-Green Expo event for the public that 
was staged at the site of the September, 2008, Fullerton Creek Cleanup Day (part of the annual statewide 
Coastal and Inner Coastal Day event).  I have also spoken directly with Jim on separate occasions regarding his 
personal interest in more aggressive control of non-commercial car washing and we continue to disagree. 
  
Richard Boon, Chief 
Orange County Stormwater Program 
(714)955-0670 
  
  
  

From: Jim Fitzpatrick [mailto:prontowash@msn.com]  
Sent: Thursday, August 20, 2009 1:36 PM 
To: 'James Smith'; 'Ben Neill'; 'Michael Adackapara'; 'Marc Brown' 
Cc: Boon, Richard; 'Jim Fitzpatrick' 
Subject: NPDES MS4 Comments 
  
Hello, hope all is well.  I wanted to share some feedback on the NPDES MS4 Permits for both Region 9 for South 
Orange County and Region 8 for North Orange County.  I will make separate comments to Region 8 for San 
Bernardino and Riverside Counties. 
  
Every City in an attempt to engage in a discussion about developing BMP’s directs me to the County of Orange.  
The County of Orange has not accepted my requests to meet to discuss BMP development for the Mobile Car 
Wash and Detailing industry. 
  
BMP’s for NPDES MS4 Permit Region 8 North Orange County 
  
I contact the City of Anaheim, received the same direction to contact the County, and received the attached 
BMP developed as a result of the adoption of the new NPDES MS4 Permit.  It appears that my concerns shared 
in testimony and comments are valid.  I have requested the Permit be prescriptive so that BMP’s would be 
consistent with the spirit and intent of the Permit writers.  The BMP has lumped all Mobile Businesses together 
and I believe that there are special practices associated with Wash &  Detailing a car that are not addressed. 
  
My primary focus of concern is and has been pollution, not the waste water.  Focus on pollution, you solve any 
and all issues with waste water.  This BMP mentions pollution in the beginning, but all other language and 
Practice recommendations focus on the waste water.  This water can be controlled and prohibited from entering 
the Storm Drain. However, the BMPs do not address the pollution left behind which are picked up in Storm 
Water Runoff as Non Point Source Pollution.   
  
See Attached BMP 
  
Region 8 North Orange County 

        What do I or we do?  Are we to live with these BMP’s for the next 5 + years? 
        Can you please help me to get a meeting with the County of Orange? 

From:    "Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
To:

   
"Jim Fitzpatrick" <prontowash@msn.com>, "James Smith" <jsmith@waterboards.ca.gov>, 
"Ben Neill" <BNeill@waterboards.ca.gov>, "Michael Adackapara" 
<madackapara@waterboards.ca.gov>, "Marc Brown" <MBrown@waterboards.ca.gov>

Date:    9/1/09 12:47 PM
Subject:   RE: NPDES MS4 Comments
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Region 9 South Orange County 

        You are finalizing your permit 
        Do you see why I come to very meeting to champion a more prescriptive approach and specifying the 

standards you expect?  You set standards on LID at the 85th percentile, so I know it is possible 

        With no action, even though you have the word pollution specifically inserted into the relevant section 
on Mobile businesses … there is valid concern that the County will not alter the BMP’s.  

        There is sufficient evidence that eh Cities will take their direction from the Primary Permitee, the County
of Orange. 

        What can we, you or I do? 
        Can you please help me to get a meeting with the County of Orange? 

  
Studies that confirm runoff form car washes kill fish 
  
I hope you will not receive and file, or as one Senior Scientist put it “ we are building a body of knowledge”.  
Sounds more like a politician than a scientist. 
  
Attached is an older study (Pudget Sound), shared before. 
  
Also attached is a new one (FedWay), again from the state of Washington, who is leading the way on this topic, 
and not the state of California. 
  
Why discuss Irrigation, and not address Home Car Washing.  There are reasonable Practices one can do at home 
to conserve water and control run off. 
  
Will you act? 
  
Thank you for your time and consideration, 
  
Jim Fitzpatrick 
949.257.8448 
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From: "Jim Fitzpatrick" <prontowash@msn.com>
To: "'Boon, Richard'" <Richard.Boon@ocpw.ocgov.com>, "'James Smith'" <jsmith...
Date: 9/2/2009 11:59 AM
Subject: RE: NPDES MS4 Comments
Attachments: IC24 Wastewater Disposal (2).pdf; IC24 Wastewater Disposal (2).pdf

Gentleman,

 

Mr Boon has clearly outlined some of my efforts and energies to be part of
the solution on stated goals of the NPDES MS4 Permit.  I will be on KOCE TV
tonight talking about conserving water and controlling run off.  I will be
writing a weekly article for The Daily Voice in Costa Mesa & Newport Beach,
and host of Environmental shows and events for KOCI 101.5 Radio.  The list
goes on and on.  And yes, Mr Boon and I have exchanged cordial greetings at
several meetings we have attended separately together.  But what does that
have to do with the BMP's?

 

However, the defining issue in this discussion is that Richard and I have
never formally met, and we have never discussed this specific topic.  I
distinctly remember Mr Boon, in Permit testimony, sharing with all that the
Region 9 Permit writers had not formally met with him.  After such a
request, the good folks from Region 9 and the County of Orange had a formal
meeting and were able to resolve, compromise and add value to the process.

 

I am simply requesting the courtesy of such a meeting based on the same
logic.  To discuss Mobile Commercial Car Washing.  Although a body of
evidence exists to control pollution and waste water run of from Residential
and Charity or Washes that has caused other Regulatory Agencies to increase
standards to prevent such issues, that is not the topic of the discussion I
would like to have with the County of Orange.

 

I have reviewed the BMP from North Orange County (see attached).  This BMP
does not meet the standards that I have discussed with Permit writers from
both Region 8, which is adopted, and Region 9 which is in process.

 

When I discuss with the Cities, they say that they agree with many of my
observations and solutions.  However, the County of Orange is the primary
Permitee, and they take their direction from the County . see my conundrum? 

 

ACTION STEP REQEUESTS

.         Mr Boon, please accept my request for a meeting 

o   Discuss the Standard, review best available technology that is
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reasonable to accomplish the standard via a BMP

.         Region 8 & Region 9

o   Can you please review my comments and advise

o   I believe the BMP's are inconsistent with the standards and many
discussions that we have had regarding the Permit

o   Am I reading this wrong?  Have I interpreted the many meetings,
discussions and written material wrong?

o   If not, what is the process that I can utilize to correct this issue?
How can I be of value in providing industry input in the form of solutions?

 

Thank you for your time,

 

Jim Fitzpatrick

949.257.8448

 

From: Boon, Richard [mailto:Richard.Boon@ocpw.ocgov.com] 
Sent: Tuesday, September 01, 2009 12:47 PM
To: Jim Fitzpatrick; James Smith; Ben Neill; Michael Adackapara; Marc Brown
Subject: RE: NPDES MS4 Comments

 

Gentlemen

 

I would clarify that Jim made a presentation to our monthly General
Permittee meeting in June 2007.  Jim also participated, at the specific
invitation of the County of Orange, in the Mini-Green Expo event for the
public that was staged at the site of the September, 2008, Fullerton Creek
Cleanup Day (part of the annual statewide Coastal and Inner Coastal Day
event).  I have also spoken directly with Jim on separate occasions
regarding his personal interest in more aggressive control of non-commercial
car washing and we continue to disagree.

 

Richard Boon, Chief

Orange County Stormwater Program

(714)955-0670
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  _____  

From: Jim Fitzpatrick [mailto:prontowash@msn.com] 
Sent: Thursday, August 20, 2009 1:36 PM
To: 'James Smith'; 'Ben Neill'; 'Michael Adackapara'; 'Marc Brown'
Cc: Boon, Richard; 'Jim Fitzpatrick'
Subject: NPDES MS4 Comments

 

Hello, hope all is well.  I wanted to share some feedback on the NPDES MS4
Permits for both Region 9 for South Orange County and Region 8 for North
Orange County.  I will make separate comments to Region 8 for San Bernardino
and Riverside Counties.

 

Every City in an attempt to engage in a discussion about developing BMP's
directs me to the County of Orange.  The County of Orange has not accepted
my requests to meet to discuss BMP development for the Mobile Car Wash and
Detailing industry.

 

BMP's for NPDES MS4 Permit Region 8 North Orange County

 

I contact the City of Anaheim, received the same direction to contact the
County, and received the attached BMP developed as a result of the adoption
of the new NPDES MS4 Permit.  It appears that my concerns shared in
testimony and comments are valid.  I have requested the Permit be
prescriptive so that BMP's would be consistent with the spirit and intent of
the Permit writers.  The BMP has lumped all Mobile Businesses together and I
believe that there are special practices associated with Wash &  Detailing a
car that are not addressed.

 

My primary focus of concern is and has been pollution, not the waste water.
Focus on pollution, you solve any and all issues with waste water.  This BMP
mentions pollution in the beginning, but all other language and Practice
recommendations focus on the waste water.  This water can be controlled and
prohibited from entering the Storm Drain. However, the BMPs do not address
the pollution left behind which are picked up in Storm Water Runoff as Non
Point Source Pollution.  

 

See Attached BMP
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Region 8 North Orange County

.         What do I or we do?  Are we to live with these BMP's for the next
5 + years?

.         Can you please help me to get a meeting with the County of Orange?

 

Region 9 South Orange County

.         You are finalizing your permit

.         Do you see why I come to very meeting to champion a more
prescriptive approach and specifying the standards you expect?  You set
standards on LID at the 85th percentile, so I know it is possible

.         With no action, even though you have the word pollution
specifically inserted into the relevant section on Mobile businesses . there
is valid concern that the County will not alter the BMP's. 

.         There is sufficient evidence that eh Cities will take their
direction from the Primary Permitee, the County of Orange.

.         What can we, you or I do?

.         Can you please help me to get a meeting with the County of Orange?

 

Studies that confirm runoff form car washes kill fish

 

I hope you will not receive and file, or as one Senior Scientist put it " we
are building a body of knowledge".  Sounds more like a politician than a
scientist.

 

Attached is an older study (Pudget Sound), shared before.

 

Also attached is a new one (FedWay), again from the state of Washington, who
is leading the way on this topic, and not the state of California.

 

Why discuss Irrigation, and not address Home Car Washing.  There are
reasonable Practices one can do at home to conserve water and control run
off.
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Will you act?

 

Thank you for your time and consideration,

 

Jim Fitzpatrick

949.257.8448
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MINIMUM BEST MANAGEMENT PRACTICES
Pollution Prevention/Good Housekeeping
• Dispose of or wastewater according to the 

instructions below.  No wastewater shall be 
disposed of into the storm drain system.

Training
• Train employees on these BMPs, storm water 

discharge prohibitions, and wastewater discharge 
requirements.

• Provide on-going employee training in pollution 
prevention.

IC24. DISPOSAL OF WASTEWATER GENERATED BY MOBILE BUSINESSES & OUTDOOR 
ACTIVITIES

Best Management Practices (BMPs)

A BMP is a technique, measure or structural control that is 
used for a given set of conditions to improve the quality of 
the stormwater runoff in a cost effective manner.1  The 
minimum required BMPs for this activity are outlined in the 
box to the right.  Implementation of pollution 
prevention/good housekeeping measures may reduce or 
eliminate the need to implement other more costly or 
complicated procedures.  Proper employee training is key 
to the success of BMP implementation.
 
The BMPs outlined in this fact sheet target the following 
pollutants:

Targeted Constituents
Sediment x
Nutrients x
Floatable Materials x
Metals x
Bacteria x
Oil & Grease x
Toxic Organic x
Pesticides x
Oxygen Demanding x

Purpose of this BMP:

Orange County cities and the County of  Orange are mandated under  NPDES Permits issued by the California 
Regional Water Quality Control Boards to prohibit the discharge of pollutants and non-storm water runoff into the 
storm drain system.  Therefore, untreated wastewater (including wastewater from mobile detailing, pressure washing, 
steam cleaning, carpet cleaning, or similar activities) shall not be discharged to the storm drain system.  

In an effort to help businesses comply with the NPDES Permit, the cities of Orange County, County of Orange, South 
Orange County Wastewater  Authority,  Orange County  Sanitation  District,  and Irvine  Ranch Water  District  have 
developed the following best management practices (BMPs) for the proper disposal of wastewater generated by 
mobile business operations and outdoor activities.  

If you have specific questions regarding any of the BMPs herein, please call your local sewering agency.  

1. General Best Management Practices (BMPs) and Preparation of Work Area  

What should I do prior to conducting a job?

The BMPs presented below are intended to help you avoid violating local and state regulations by preventing your 
wastewater from entering the storm drain system. The following BMPs must be followed by all mobile businesses that 
generate wastewater, regardless of the type of surface to be cleaned or cleaning operation to be performed:

1 EPA " Preliminary Data Summary of Urban Stormwater Best Management Practices”
IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
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• Evaluate the chemicals and compounds used for cleaning and reduce or eliminate the use of those that contain 
solvents, heavy metals, high levels of phosphates, or very high/very low pH exceeding the applicable sanitation 
or sewering agency requirements.

• Walk through the area where the cleaning will occur prior to the start of the job and identify all area drains, yard 
drains, and catch basins where wastewater could potentially enter the storm drain system.

• Block/seal off identified drains or catch basins using sand bags, plugs, rubber mats, or temporary berms.  

• Collect all trash and debris from the project area and place them in a trash bin for disposal.

• Sweep all surface areas prior to cleaning to minimize the amount of suspended solids, soil, and grit in 
wastewater.

• Identify the wastewater disposal option that will be used.  Whether you are discharging to landscaping or the 
sanitary sewer, it is necessary that you meet all the requirements identified below. 

• Conduct mobile washing in accordance with all operating instructions provided by the equipment supplier. 
Maintain equipment in good working order and routinely check and test all safety features.

What methods can be used to collect wastewater at a site?

There is no specific containment method that must be used for wastewater collection/diversion. However, the system 
must be adequately designed so that the wastewater does not flow into an on-site or off-site storm drain inlet.  All 
mobile businesses should use one of the following methods, regardless of the surface to be cleaned or the type of 
cleaning operation to be performed:

• Portable containment areas can be made from waterproof tarps, heavy-duty plastic, or rubber matting equipped 
with berms to prevent wastewater from running into storm drain inlets or off-site. Materials that have been used 
for berms include sand bags or water-filled tubing. Whatever containment material is used, it must seal tightly to 
the ground so that none of the wastewater can pass under or over the berms. 

• When power washing smaller pieces of equipment, containment devices to use may include portable vinyl 
swimming pools, plastic 55-gallon drums on casters, and flat metal or plastic containment pads. 

• Depending on the volume of wastewater generated, it may be necessary to use a pump system, which may 
range in size from a wet-dry vacuum to a sump pump. A natural basin from which to pump can also be set up by 
establishing a slightly sloped containment area.

• Stationary or more permanent containment areas can be constructed with cement. Berms and pump systems 
may be used to contain wastewater and divert it to a holding tank.

• Commercial wastewater collection systems are also available for power washing. These systems can range from 
portable wash pits to self-contained water recycling systems. A list of companies selling this type of equipment 
can usually be found in the telephone book under “Pressure Washing Services and Equipment”.

• Storm drain inlet covers can be made of an impermeable barrier such as a heavy-duty vinyl or plastic secured in 
place with materials such as concrete blocks, gravel bags, or sand bags. Storm drain inlet covers may also be 
available though commercial vendors.

Note:  Blocking storm drain catch basin inlets in the public right-of-way (i.e. public street, or other publicly owned 
facility)  is prohibited as a method of containment, unless expressly permitted by the municipality typically through an 

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
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encroachment permit process.  Wastewater should be contained on-site prior to entering the public right-of-way. 
Contact the local municipality for more information.  

2. Wastewater Disposal Options  

How can I dispose of my wastewater?

Wastewater generated by mobile businesses is not allowed in the storm drain or street. However, the wastewater 
may be discharged to landscaping or the sanitary sewer, or it may be picked up and disposed of by a waste hauler. 
Please note that laboratory analysis may be required to establish the proper disposal method. 

Choose one of the three wastewater disposal options listed below based upon the following conditions:

Option 1: Discharge Wastewater to a Landscaped Area

The wastewater must meet the following requirements if discharging to landscaping:

• The pH must be between 6.5 and 8.5. This can be checked quickly and easily through the use of pH paper 
test strips.

• The wastewater should not contain:

o Toxic materials.
o Degreasers.
o
o Pollutants that may create a fire or explosion hazard (e.g., gasoline, diesel).
o
o Solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.
o
o Petroleum oil, or other products of mineral oil origin.
o
o Paint.

• In addition, wastewater from cleaning food-related vehicles or areas, vehicle exteriors or engines, and 
buildings with lead- or mercury-based paint should not be discharged to landscaping.

• Filter the wastewater if it contains debris, fibers, or other suspended solids.

• Ensure that the wastewater is fully contained within the landscaped area and will fully infiltrate into the 
ground prior to leaving the job site. 

Option 2: Discharge Wastewater to the Sanitary Sewer

The wastewater must comply with the following conditions if disposed of into the sanitary sewer system:

• The wastewater temperature must be less than 140°F (60°C).

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
3
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• The pH must be between 6.0 and 12.0. This can be checked quickly and easily through the use of pH paper 
test strips. Adjust the wastewater to a pH that is between 6.0 and 12.0. Dilution is not an effective or 
acceptable pretreatment.

• The wastewater quality must comply with the local sanitary sewer district’s discharge limits and 
requirements.  The wastewater should not contain:

o Pollutants that may create a fire or explosion hazard (e.g., gasoline, diesel).
o Solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.
o Petroleum oil, non-biodegradable cutting oil, or other products of mineral oil origin.
o Oil based paint.

• No wastewater shall be discharged into any publicly owned sewer manholes without the sewer agency’s 
express authorization. 

• Filter the wastewater if it contains debris, fibers, or other suspended solids.

• If chemicals (e.g., solvents or acids) are used during the cleaning process, additional precautions may be 
needed. Contact your local sanitation district to learn if wastewater containing these chemicals requires 
pretreatment before discharge to the sanitary sewer or if it needs to be treated as hazardous waste.

• Ensure that the wastewater is released at a flow rate and/or concentration, which will not cause problems, 
pass through, or interference with the sewerage facilities. 

• Utilize an approved discharge point such as:

o Privately owned cleanout (or sink, toilet or floor drain), oil/water separator, or below ground clarifier 
at the client’s property where the wash water is generated;

o
o Privately owned industrial sewer connection at the client’s property where the wash water is 

generated;
o
o Waste hauler station at sanitary sewer facility; and
o
o Any other disposal points approved by the sanitary sewer facility.

• Maintain a logbook of all discharges.

Option 3:  Dispose of Wastewater Using a Professional Hazardous Waste Hauler

Wastewater that can be characterized in any of the following ways must be disposed of using a hazardous 
waste hauler:

• Is corrosive (as indicated by a pH value of less than 5.5) or caustic (as indicated by a pH value of greater 
than 10.0).

• Contains a pollutant that may create a fire or explosion hazard (e.g., gasoline, diesel fuel).

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
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• Contains solid or viscous pollutants in amounts sufficient to cause obstruction or blockage of flow.

• Contains petroleum oil, non-biodegradable cutting oil, or other products of mineral oil origin.

• Contains other potential hazardous wastes.  Examples of other potential hazardous wastes include:

o Wastewater generated from power washing old paint off a building. Paint chips need to be 
collected, evaluated, and disposed of properly. Paint chips cannot be left on the ground at the job 
site. Old paint stripped off commercial buildings may contain metals (e.g., lead, chromium, 
cadmium, and mercury), causing it to be a regulated hazardous waste.

o Wastewater used in conjunction with certain solvents and degreasing agents, which may cause the 
wastewater to be classified as a listed or characteristic hazardous waste.

You must comply with the following conditions if a hazardous waste hauler is used:

• Ensure that  the waste hauler is  certified by the appropriate sanitary  sewering agency and the Orange 
County Health Care Agency, is Hazardous Waste DOT certified, and is complying with applicable discharge 
regulations,  which  may  include  obtaining  necessary  permits  and  conducting  water  quality  monitoring 
requirements.  Please contact the Orange County Health Care Agency and/or your local fire department for 
specific requirements.

•

• Identify the wastes involved and determine if a hazardous waste has been generated. 

• Maintain a logbook of all discharges and hazardous waste manifests, if applicable.

For additional information contact:

County of Orange Stormwater Program
Resources & Development Management Department
Watershed & Coastal Resources Division
(714) 567-6363
Or Visit:
www.ocwatersheds.com

IC24 Disposal of Wastewater Generated by Mobile Businesses and Outdoor Activities
5
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Initial Comments of Richard Boon, County of Orange 
April 3, 2009 

 
Today I intend to make initial observational comments on Tentative Order No. R9-2009-
0002 and our efforts to date regarding adoption of a further term permit for south Orange 
County.  We will be providing detailed technical and legal written comments for 
submittal on April 24 and reserve the right to submit additional comments up to the close 
of the public comment period. 
 
In these initial comments I want to revisit the discussion involving Regional Board 
members and staff that concluded the February 2008 adoption hearing on the prior 
version of this Order since I believe it created expectations for the re-issuance process.  I 
this regard I have 4 observations.  I also want to identify what I think will be the defining 
issues of permit renewal in south Orange County in 2009. 
 
1. Last February the executive officer, in his closing remarks, made a commitment 
to look at consistency with existing and draft permits including those from the Santa Ana 
and Los Angeles regional boards.  USEPA also expressed an interest in seeing greater 
permitting consistency.  Separately, the Little Hoover Commission has since highlighted 
the ongoing lack of consistency between regional boards as a critical area of concern with 
respect to the ability of the State to deliver on its clean water mandates.   It is also a key 
issue of concern for a countywide stormwater program subject to the jurisdiction of 2 
regional water quality control boards and the administrative challenge that this situation 
presents. Nonetheless, and in spite of previous assurances, commitments and concerns, 
the March 10 tentative order is fundamentally different from the draft N. Orange County 
as well as the Ventura County and Bay Area permits in many key programmatic areas.   
We were expecting a shift in provisions toward greater regional and statewide 
consistency and instead have been presented with greater inconsistency.  This situation 
erodes the credibility of the regulatory framework for stormwater in California and 
confounds the ability of local government and the regulated community to effectively 
address a key environmental mandate at a time of unprecedented fiscal constraint.   As 
we approach the 20 anniversary of stormwater permitting in California we are well past 
the point of being able to approach phase 1 stormwater programs as individual 
experiments in permit writing.  Consistent with last years remarks, we will be advocating 
strongly for revisions that cement a much more consistent, cohesive and cogent 
alignment of the north and south county permits and which build directly on the 
knowledge gained over 3 prior permit terms.. 
 
2. Last year a number of Board members expressed their concern regarding the 
quality or level of communication that had characterized the permit adoption process.  
Board member Rayfield suggested that there needed to be a two-way conversation rather 
than the “here is a comment, here is an answer” process that he characterized as 
essentially two trains passing in the night.  Another board member commented that it 
seems like the parties involved, staff and permittees, talk past each other and that good 
communication is not involved.  Despite what I think was a clear expectation from Board 
members regarding the need for much better communication, we found ourselves being 
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surprised on March 10 by the issuance of a substantially revised order.  I would note that 
it is still absent a fact sheet that would help us start to understand the basis of some quite 
profound changes.  The collaborative stakeholder approach, which has involved 
RWQCB, environmental NGO, development and permittee representation, employed by 
the Santa Ana RWQCB has to date been a positive and productive approach.  I would 
commend it today as a model for developing the framework for a permit that would 
readily address board member concerns regarding the quality of communication.  
 
3. There was a considerable amount of discussion last February on the issue of a 
performance standard for low impact development (LID).  Regional board staff stated 
that scientifically sound and defensible approaches for establishing criteria were still 
evolving.  Indeed, staff also noted that the state was contributing directly to research by 
the Southern California Coastal Water Research Project (SCCWRP) in this area.  Pending 
the publication of this research, it was observed that staff lacked the necessary certainty 
with respect to establishing a numeric impervious area criterion within the permit.  Given 
the shift over the last 12 months away from effective impervious area requirements and 
toward volume capture standards, that candid admission to a lack of necessary certainty 
appears in retrospect to be entirely appropriate.  Except that, 12 months later, we are 
presented in the tentative order with a numeric impervious area standard for land 
development.  It is not a standard that is endorsed by SCCWRP’s principal researcher in 
this area and it is increasingly being eschewed in permits around the US in favor of more 
meaningful and direct measures of site hydrologic performance.  It is disappointing that 
the earlier and entirely appropriate candor in this key area of program performance has 
been quickly overtaken by an apparent certainty with respect to value of an approach that 
is increasingly being recognized as flawed.   The uncertainty of 12 months ago is still 
warranted and we will be advocating for the opportunity to look very carefully at the 
development of a meaningful standard for land development. 
 
4. The fourth major area of discussion last February focused on performance 
metrics.  The executive officer talked to the efficacy of performance based requirements, 
specifically “absent numeric effluent limits, we need something to measure 
reductions….. we will look again at the requirements to reduce pollutants and try to get 
our arms around that.”  Instead of looking to published guidance on measurable goals and 
CASQA’s program effectiveness assessment guidance, the permit writers have chosen 
instead to default to MALs and apply them in a manner that is unique to the San Diego 
Regional Board.  Moreover the method of application is clearly inconsistent with the 
definitive guidance in this area, specifically the Blue Ribbon panel report on the 
feasibility of numeric effluent limits.  In June, 2006 this panel concluded that it is not 
feasible at this time to set numeric effluent criteria for municipal BMPs and in particular 
urban discharges.  In 2009, this conclusion continues to be the published position of 
USEPA on this issue.  Clearly, both the regional boards and the regulated MS4s have a 
keen interest in being able to demonstrate and report the effectiveness of their stormwater 
protection and management efforts.  However, this unilateral effort to include numeric 
effluents as the basis for compliance with the MEP standard in the permit is inappropriate 
on both technical and legal grounds. Instead, we will be seeking to better apply published 
guidance on program effectiveness assessment and benchmarking recognizing that we 
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need to work to better get our arms around both measuring load reductions and 
prioritizing the management efforts to effect them. 
 
With respect to what will be the defining issues of permit renewal this year, they are 
clearly the intended: 
 
• Deletion of the word “urban” from a document intended to regulate the discharge of 

pollutants from urban sources; 
 
• Re-definition of the MEP standard in terms of compliance with wet weather numeric 

effluent limitations; 
 
• Application of water quality objectives as dry weather flow numeric effluent limits; 
 
• Prohibition on irrigation runoff 
 
• Hydromodification requirements 
 
• Requirements for low impact development  
 
• Retrofitting of the built environment, and 
 
• Implementation of TMDLs by Clean-Up & Abatement Orders 
 
All of these intentions can be succinctly characterized as highly problematic to the 
Permittees.  
 
In concluding, I would note that while the permit renewal process appears to be off-
course and facing the challenge of trying to reconcile entirely different conceptions of the 
necessary next steps for the Orange County Stormwater Program, the Permittees are keen 
to sit down with RWQCB staff and begin to try to find common ground.    
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DRAFT 
San Diego Region MS4 Permit Meeting Agenda 

 
Date:          Thursday, April 16, 2009 
Time:          1:00 PM – 3:00 PM 
Location:     City of Dana Point – Council Chambers 
                    33282 Golden Lantern, Dana Point 92629 
 
 
 
1. Welcome & Introductions      

 
 

2. Purpose for Meeting      
    

 
3. Permit Issues for discussion at 4/16/09 Meeting: 
      

a) Removal of ‘Urban’ 
b) NELs 
c) MALs 
d) Prohibition of Irrigation Runoff 
 
 

Permit Issues for discussion at future meetings:       
 

a) Land Development and Redevelopment 
b) Retrofitting of Existing Development 
c) TMDLs 
d) Fiscal Analysis/Business Plan 
e) Watershed Based Land Use Planning 
f) ASBS 
g) Sewage Spill Response 
h) Other 

  
 
 
4. Future Meeting Schedule – Involvement of Other Stakeholders  
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Ben Neill - Re: Question on Revised Tentative Order 

  
Hi Laura, 
  
I am enjoying the best part of 'summer' in So Cal now that tourists are returning home and the 
younger folks are back in school.  Thank you for asking! 
  
The phrase "and acceptable to the Regional Board" was included in this section's language 
released in the draft updates and errata of June 18, 20009.  I realize the phrase was not in 
the suggested language that the Ranch submitted.  Our concern is that this section is not 
specific about the water quality planning principles to be implemented in accordance with the 
Order.  Acceptance by the Regional Board was added to ensure our idea of water quality 
principles was the same as the development's idea of water quality principles.  I envision 
acceptance by the Regional Board to be accomplished through a Section 401 water quality 
certification. 
  
R, 
-Jimmy 
 
>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 9/16/2009 4:32 PM >>> 
Hello Jimmy, I hope this email finds you well and having had a good summer. I am reviewing the 
Revised Tentative Order and note that the language in Section F.1.c (8) has changed slightly from the 
last version I have. In particular the term "and acceptable to the Regional Board" has been added. In the 
context of the County's development project approval process, how do you envision acceptance by the 
Regional Board being carried out? Thanks, Laura 
  
Laura Coley Eisenberg 
Vice President, Open Space and Resource Management 
Rancho Mission Viejo 
  

From:    James Smith
To:    Eisenberg, Laura
Date:    9/21/09 2:26 PM
Subject:   Re: Question on Revised Tentative Order

Page 1 of 1
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(11/17/2009) Ben Neill - Fwd: EPA letter on LA County petition Page 1

From: James Smith
To: Ben Neill;  Chad Loflen
Date: 9/22/2009 5:03 PM
Subject: Fwd: EPA letter on LA County petition
Attachments: CommentletterA-1780.pdf; CommentletterA-1780.pdf

fyi...

>>> <Kemmerer.John@epamail.epa.gov> 9/22/2009 4:37 PM >>>

Here's the letter I referred to regarding the LA County challenge over incorporation of WLA's into the LA 
County MS4. 

In  particular the first page deals with the incorporation of dry weather WLAs (non-stormwater), which was 
the primary issue at hand. 

The second page lays out our position on stormwater discharges, and refers to the 11/22/02 EPA 
Guidance that has been frequently cited. 

If you'd like to discuss further, please let me know. 

- John 
213-244-1832
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Ben Neill - Re: EPA letter on LA County petition 

  
Hi John, Cindy and Eugene, 
  
Please find attached my draft responses to USEPA's concerns and comments raised at our 
informal meeting on 22 Sep 09.  We have agreed to make some of the requested changes, 
but not all.  I have provided pertinent permit requirements that I hope will ease USEPAs 
concerns in those areas that changes were not made.  Changes are likely to appear as an 
update sheet to be included in the Board's Agenda Package.  I must be careful not to include 
too many changes, nor too substantial a single change, to avoid extending the public 
comment period.  Strategically, it will be best to provide as few changes as necessary to gain 
the Board's confidence in adopting this new permit. 
  
We appreciate your comments and respect the insights and national perspective of the 
USEPA.  While I realize USEPA is likely to submit comments on those areas of the permit we 
have not changed, I ask that your over-riding message be one of clear support for 
adoption.  The comments of the USEPA held great influence in the outcome of the Feb 2008 
adoption hearing for a prior version of this permit.  I trust your view of the draft permit as 
"looking good" and your support for the many sections of the permit that incorporate 
quantifiable and forward-looking requirements, is the take home message provided to the 
Board Members. 
  
Please let me know if you have further questions. 
  
R, 
-Jimmy  
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
 
>>> <Kemmerer.John@epamail.epa.gov> 9/22/2009 4:37 PM >>> 
 
Here's the letter I referred to regarding the LA County challenge over incorporation of WLA's into the LA County 
MS4.  
 
In  particular the first page deals with the incorporation of dry weather WLAs (non-stormwater), which was the 
primary issue at hand.  

From:    James Smith
To:    Barker, David;  Kemmerer.John@epamail.epa.gov
Date:    9/25/09 10:54 AM
Subject:    Re: EPA letter on LA County petition
CC:    Ben Neill;  Bromley.Eugene@epamail.epa.gov;  Chad Loflen;  Hagan 

(George), Catherine;  Lin.Cindy@epamail.epa.gov
Attachments:   USEPA_Sep09.doc

Page 1 of 2
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The second page lays out our position on stormwater discharges, and refers to the 11/22/02 EPA Guidance that 
has been frequently cited.  
 
 
 
 
If you'd like to discuss further, please let me know.  
 
- John  
213-244-1832 

Page 2 of 2
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Responses to USEPA Concerns on the draft OC MS4 Permit 
 
Meeting with Cindy Lin, John Kemmerer and Eugene Bromley, David Barker, Ben Neill and 
Jimmy Smith on 22 September 2009 
 
1. Finding D.2.C 
 USEPA suggests removal of “filtration” on page 9 as they do not believe that bio-
filtration with an under-drain system is LID.  Ben Neill suggests replacing with “retention.” 
 The Regional Board maintains that bio-filtration is part of a comprehensive LID 
program.  Effective bio-filtration provides pollutant removal and energy dissipation.  
Biological removal of pollutants can even be an improvement over simply keeping 
pollutants on-site until rainfall over the design-storm criteria washes pollutants into 
receiving waters.  Removal of pollutants and prevention of downstream hydromodification 
ensures any discharge to be low impact.  The USEPA’s Green Infrastructure website 
includes filtration as a Low Impact Development technique; 
http://cfpub.epa.gov/npdes/greeninfrastructure/information.cfm#glossary.  In addition, the 
U.S. Department of Housing and Urban Development’s report titled “The Practice of Low 
Impact Development,” (July 2003, H-21314CA) incorporates filtration techniques.  The 
County of San Diego’s LID manual also utilizes bio-filtration as an acceptable LID 
practice.  In the future as the science and knowledge of storm water treatment evolves, 
filtration may not be a suitable LID practice to meet the maximum extent practicable 
standard.  For this permit iteration, LID BMPs that capture the design storm for reuse, 
infiltration or evapotranspiration are preferred over bio-filtration techniques.  The draft 
permit provides design-criteria for “LID bio-filtration BMPs” in section F.1.4.d.ii and 
requires demonstration that retention LID BMPs are technically infeasible prior to 
implementing bio-filtration BMPs.  Finding D.2.C will be modified to replace “filtration” with 
“bio-filtration.” 
 

2. Finding E.11 
 USEPA seeks clarification on the TMDLs to be included in this MS4 permit update. 
 This permit iteration will only include the TMDL for bacterial indicators at Baby Beach 
in Dana Point. 
 

3. Directive C.4 
 USEPA requests more definitive, numeric criteria for the required monitoring to 
address Non-Storm Water NELs.  It was suggested that the permit simply require the 
Copermittees to maintain their current effort. 
 Directive C.4 requires the Copermittees to submit a monitoring plan that samples a 
representative percentage of major outfalls in each Hydrologic Subarea.  Section II.C of 
Attachment E requires the Copermittees to initiate monitoring no later than the 3rd year 
following adoption of the permit and to continue existing dry weather monitoring until 
implementation of the new program.  Monitoring program details must be submitted each 
year to the Regional Board beginning on September 1, 2010.  The Regional Board will 
maintain the current flexibility in the monitoring requirements and will provide careful 
scrutiny of submitted plans to ensure sufficient sampling occurs to assess compliance 
with Non-storm water NELs. 
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4. Directive C.5.a 
 USEPA suggests using an average hardness value to calculate NELs for Table 4.a.2.  
This concern arises from the idea that the Copermittees will have to conduct Reasonable 
Potential Analyses (RPA) for each priority pollutant in order to assess compliance. 
 This concern is unwarranted as the RPA only needs to be conducted to determine if 
NELs are needed in the re-issued permit to protect water quality standards.  "Limitations 
must be established in permits to control all pollutants or pollutant parameters that are or 
may be discharged at a level that will cause, have the reasonable potential to cause, or 
contribute to an excursion above any state water quality standard" (40CFR122.44(d)(1)(i).  
Once their inclusion is justified, no further RPA calculations are required.  The use of 
formulas in establishing NELs for Table 4.a.2 is a straightforward calculation that 
appropriately generates hardness-specific criteria.  This should not be difficult for the 
Copermittees. 
 
 This concern is unwarranted as the RPA need only be conducted allow for the 
inclusion of NELs in the permit.  Once their inclusion is justified, no further RPA 
calculations are required.  The use of formulas in establishing NELs for Table 4.a.2 is a 
straightforward calculation that appropriately generates hardness-specific criteria.  This 
should not be difficult for the Copermittees. 
 

5. Directive D.1 
 USEPA seeks information as to the origin of the Storm Water Action Levels (SALs) of 
Table 5. 
 The Fact Sheet and/or Finding D.1.h will be revised to explain the statistical derivation 
of the SALs. 
 

6. Directive D.2 
 USEPA requests more definitive, numeric criteria for the required monitoring to 
address SALs. 
   Directive D.2 requires the Copermittees to submit a monitoring plan that samples a 
representative percentage of major outfalls in each Hydrologic Subarea.  Section II.B of 
Attachment E requires the Copermittees to initiate monitoring no later than the 2010-2011 
monitoring year.  Monitoring program details must be submitted each year to the Regional 
Board beginning on September 1, 2010.  The Regional Board will maintain the current 
flexibility in the monitoring requirements and will provide careful scrutiny of submitted 
plans to ensure sufficient sampling occurs to assess compliance with SALs. 
 

7. Directive F.1.c.8 
 USEPA seeks to ensure that eligibility and implementation requirements of the 
substitution program for larger developments are the same as for smaller developments. 
 While there is less detail in Section F.1.c.8 than found in F.1.d.4.d.i-iii, any large 
project seeking to participate in the waiver program still must comply with the requirement 
to demonstrate technical infeasibility (Section F.1.d.7.b).  This permit condition lessens 
the need to have additional language in the section pertaining to large projects. 
 

8. Directive F.1.d.4.a.iv 
 USEPA suggests removal of the word “detain.” 

0007004



 
Page 3 of 3 

C:\DOCUME~1\staff\LOCALS~1\Temp\XPgrpwise\USEPA_Sep09.doc  

 The word will be replaced with “retain” since retain means to hold on to indefinitely. 
 

9. Directive F.1.d.4.c.ii 
 USEPA seeks the origin of the LID bio-filtration requirements.  
 The majority of the details come from an NRDC comment letter, dated 19 June 2009. 
 

10. Directive F.1.d.4.c.iii 
 USEPA suggests replacement of “may” with “must.” 
 This change will be made. 
 

11. Directive F.1.d.7 
 USEPA wants to ensure that the LID Waiver Program will be submitted as part of the 
SSMP requirements and subject to public review and comment. 
 The first paragraph of this section requires the Copermittees to submit the LID Waiver 
Program as part of the SSMP.  The first paragraph of Section F.1.d requires submission 
of the updated SSMP within 12 months of permit adoption and stipulates that the SSMP 
will be subject to public review and comment. 
 

12. Directive F.1.h 
 USEPA is pleased with the Hydromodification section. 
 

13. Directive F.3.d 
 USEPA is pleased with the Retrofitting of existing development section. 
 

14. Directive I 
 USEPA requests a specific date to be included for the submission of the monitoring 
plan. 
 Attachment E will be modified to require submission of the Monitoring Plan within 12 
months of permit adoption. 
 

15. Directive I.1.c 
 USEPA is concerned that dry-weather WLAs must be met by 2014 and not by the end 
of 2019. 
 This section has been modified to reflect 2014 as the date dry weather WLAs must be 
met. 
 

16. Directive I 
 The reference to Finding E.12 appears incorrect, as it should refer to Finding E.11. 
 The reference in Directive I will be changed to Finding E.10. 
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(1/11/2010) Ben Neill - Re: RMV Comments on Tentative Order R9-2009-0002 Page 1

From: John Robertus
To: Laura Eisenberg
CC: Ben Neill;  James Smith
Date: 9/28/2009 1:28 PM
Subject: Re: RMV Comments on Tentative Order R9-2009-0002

laura, Thank you for your comments for the tentative order.  Your comments will be included in the file 
and provided to the board members prior to their consideration at a public hearing<    jhr 

"For information about the California Regional Water  Quality Control Board, San Diego Region,  see our 
Web-site at http://www.waterboards.ca.gov/sandiego/."

>>> Laura Eisenberg <lcoleyeisenberg@ranchomv.com> 9/28/2009 12:00 PM >>>
Please find attached Rancho Mission Viejo's comments on Tentative Order R9-2009-0002. 

Laura Coley Eisenberg
Vice President, Open Space and Resource Management
Rancho Mission Viejo
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(1/11/2010) Ben Neill - Re: Page 1

From: John Robertus
To: Devin Slaven
CC: Ben Neill;  Bob Woodings;  James Smith;  Rb9agenda@waterboards.ca.gov Ag...
Date: 9/29/2009 12:44 PM
Subject: Re: 

Devin Slaven,  thank you for comments on the Tentative Order.  JHR 

"For information about the California Regional Water  Quality Control Board, San Diego Region,  see our 
Web-site at http://www.waterboards.ca.gov/sandiego/."

>>> "Slaven, Devin" <dslaven@ci.lake-forest.ca.us> 9/28/2009 5:07 PM >>>
Mr. Robertus,

Please find the City of Lake Forest's comments on the Sixth Draft of Tentative Order No. R9-2009-0002 
attached for your review.
If you should have any questions, please feel free to contact me at the number below.

Thank you,

Devin E. Slaven, REA
Water Quality Specialist
City of Lake Forest
Public Works Department
Ph: 949.461.3436
Fax: 949.461.3511
24-Hour Water Pollution Hotline: (877) 89 SPILL
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Ben Neill - Re: City of San Diego Comments on the Tentative Municipal Storm WaterPermit for 
Orange County 

  
Ms. Morisako, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and provided to the board 
members prior to their consideration at a public hearing. 
  
R, 
Ben Neill 
 
>>> "Morisako, Beverly" <BMorisako@sandiego.gov> 9/28/2009 11:49 AM >>> 
Ben Neill, 
  
Please find attached the City of San Diego’s comments on the Tentative Municipal Storm Water Permit for South Orange 
County. 
  
Thank you, 
  
Beverly Morisako 
Biologist II 
City of San Diego 
Storm Water Department 
9370 Chesapeake Drive, Ste #100, MS #1900 
San Diego, CA  92123 
Ph: (858) 541-4315 
  

From:    Ben Neill
To:    Morisako, Beverly
Date:    9/30/09 4:07 PM
Subject:    Re: City of San Diego Comments on the Tentative Municipal Storm WaterPermit for Orange County
CC:    Heinrichs, Tony;  James Smith;  Kleis, Andrew;  Kolb, Ruth;  McFadden, Kris;  Robertus, John
Attachments:   City of SD Comments on OC Permit_092509.pdf

Page 1 of 1
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Ben Neill - Re: NRDC Comments on Tentative Order R9-2009-0002 

  
Hi Noah, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and provided to the board 
members prior to their consideration at a public hearing. 
  
R, 
Ben Neill 
 
>>> "Garrison, Noah" <ngarrison@nrdc.org> 9/28/2009 3:53 PM >>> 
Dear Mr. Neill: 
  
Attached please find our comments on Revised Tentative Order R9-2009-0002, the draft MS4 Permit for South Orange County.  
We appreciate the opportunity to comment on the draft Permit.  Please feel free to contact me if you have any questions, 
  
Sincerely, 
  
Noah Garrison 
Project Attorney 
Natural Resources Defense Council 
1314 Second Street 
Santa Monica, CA  90401 
Tel. 310.434.2300 
Fax. 310.434.2399 
  
PRIVILEGE AND CONFIDENTIALITY NOTICE 
This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law as attorney client and work-product confidential or otherwise confidential 
communications. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution, or 
copying of this communication or other use of a transmission received in error is strictly prohibited. If you have received this transmission in 
error, immediately notify us at the above telephone number. 
  

From:    Ben Neill
To:    Garrison, Noah
Date:    9/30/09 2:21 PM
Subject:   Re: NRDC Comments on Tentative Order R9-2009-0002
CC:    Beckman, David;  Brown, Jeremy;  James Smith;  Wall, Jessica

Page 1 of 1
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Ben Neill - Re: Orange County Coastkeeper - SOCMS4 

  
Colin, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and provided to the board 
members prior to their consideration at a public hearing. 
R, 
Ben Neill 
 
>>> <colin@coastkeeper.org> 9/28/2009 4:47 PM >>> 
Good Afternoon Mr. Neill,  
 
Attached is the comment letter from Orange County Coastkeeper regarding the Tentative Order No. R9-2009-0002, the south 
Orange County MS4 permit.  If you have difficulty opening the document please contact me so that I may resend it.   
 
Thank you,  
 
Colin A. Kelly  
Legal and Legislative Aide  
Orange County Coastkeeper  
Costa Mesa, CA 92626  
714.850.1965  
colin@coastkeeper.org  
 

From:    Ben Neill
To:    colin@coastkeeper.org
Date:    9/30/09 2:24 PM
Subject:   Re: Orange County Coastkeeper - SOCMS4
CC:    James Smith

Page 1 of 1
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Ben Neill - Re: San Diego Coastkeeper Comments on Revised Tentative Order No. R9-2009-
0002 

  
Ms. Solmer 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and provided to the board 
members prior to their consideration at a public hearing. 
R, 
Ben Neill 
 
>>> "Gabriel Solmer" <gabe@sdcoastkeeper.org> 9/28/2009 4:48 PM >>> 
Mr. Neill, 
Please find Coastkeeper’s comments on the revised South Orange County MS4 permit attached.   
  
Thank you, 
Gabriel 
  
Ms. Gabriel Solmer, Esq. 
Legal Director 
San Diego Coastkeeper 
  
2820 Roosevelt St. Suite 200A 
San Diego, CA 92106 
p. (619) 758-7743 ext. 109 
f. (619) 223-3676 
  
Join San Diego Coastkeeper for the 14th annual Ocean Gala at The US Grant in downtown San Diego on October 24, 2009 to 
celebrate the heritage of our region’s watersheds 
  

From:    Ben Neill
To:    Solmer, Gabriel
Date:    9/30/09 2:35 PM
Subject:   Re: San Diego Coastkeeper Comments on Revised Tentative Order No. R9-2009-0002
CC:    James Smith

Page 1 of 1
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Ben Neill - Re: South Orange County Permit Comments 

  
Mr. Vaikko, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and provided to the board 
members prior to their consideration at a public hearing. 
  
R, 
Ben Neill 
 
>>> "Allen, Vaikko" <AllenV@contech-cpi.com> 9/28/2009 9:45 AM >>> 
Dear Mr. Neil, 
Please find CONTECH comments on Tentative Order No. R9-2009-0002 attached.   
Sincerely, 
  
Vaikko P. Allen II, CPSWQ, LEED-AP 
Regulatory Relations Manager - Southwest 
  
CONTECH Stormwater Solutions Inc. 
750 Nile River Drive, Oxnard, CA 93036 
Office: 805-485-0154  
Cell: 310-850-1736 
Toll free: 877.907.8676 
allenv@contech-cpi.com 
www.contechstormwater.com  
  
  
 

The information contained in this message may be confidential and/or proprietary, and legally protected from disclosure. If the reader of this message is not the intended 
recipient, or an employee or agent responsible for delivering this message to the intended recipient, you are hereby notified that any retention, dissemination, distribution 
or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by replying to the message and 
permanently deleting it from your computer. Thank you, CONTECH Construction Products Inc. 

From:    Ben Neill
To:    Allen, Vaikko
Date:    9/30/09 4:07 PM
Subject:    Re: South Orange County Permit Comments
CC:    James Smith;  Robertus, John
Attachments:   CONTECH - South OC tentative order.pdf
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Ben Neill - Laguna Niguel Comment Letter re: South Orange County Draft MS4 Permit 

  
Tim, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and 
provided to the board members prior to their consideration at a public hearing. 
  
R, 
-Jimmy 
 
>>> "Tim Casey" <tcasey@ci.laguna-niguel.ca.us> 9/28/2009 1:00 PM >>> 
Ben: 
 
Attached is the City of Laguna Niguel Comment Letter in response to the 
August 12, 2009 Public Release Draft of the Proposed MS4 Permit for South 
Orange County (Tentative Order No. R9-2009-0002). 
 
Please acknowledge receipt of this E-Mail. 
 
Thank you. 
 
Tim Casey, City Manager 
City of Laguna Niguel 
27801 La Paz Road 
Laguna Niguel, CA 92677 
(949) 362-4300 
tcasey@ci.laguna-niguel.ca.us 
 
 
 
 
 
 

From:    James Smith
To:    Casey, Tim
Date:    9/30/09 2:06 PM
Subject:   Laguna Niguel Comment Letter re: South Orange County Draft MS4 Permit
CC:    Ben Neill
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Ben Neill - Re: Comments of County of Orange on Tentative Order R9-2009-0002 NPDES No. 
CAS0108740 

  
Hi Richard, 
  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and 
provided to the board members prior to their consideration at a public hearing. 
  
R, 
-Jimmy 
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
 
>>> "Boon, Richard" <Richard.Boon@ocpw.ocgov.com> 9/28/2009 4:16 PM >>> 
Ben, Jimmy 
  
Please find attached the County of Orange Comment Letter on Tentative Order No R9-2009-0002 NPDES No. CAS0108740. 
  
Thank you 
  
Richard Boon, Chief 
Orange County Stormwater Program 
(714)955-0670 

From:    James Smith
To:    Boon, Richard;  Neill, Ben
Date:    9/30/09 2:07 PM
Subject:   Re: Comments of County of Orange on Tentative Order R9-2009-0002 NPDES No. 

CAS0108740
CC:    Norris, Christy

Page 1 of 1
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Ben Neill - Re: FW: Dana Point NDPES R9-2009-0002 Comments 

  
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and 
provided to the board members prior to their consideration at a public hearing. 
  
R, 
-Jimmy 
 
>>> GAIL ALVIAR <galviar@DanaPoint.org> 9/28/2009 4:45 PM >>> 
San Diego Regional Water Quality Control Board: 
  
Please accept the attached comments consisting of three (3) separate files: DP NPDES cover letter, Att A DP Legal Comments, 
and DP Exh 1 to Legal Comments, regarding Tentative Order No. R9-2009-0002, NPDES No. CAS0108740. 
  
Please distribute to the Board Members. Should you have any questions, please contact Lisa Zawaski at 949-248-3584. 
  
Please confirm receipt. 
  
Thank you. 
  
CITY OF DANA POINT 
  

From:    James Smith
To:    ALVIAR, GAIL;  Robertus, John
Date:    9/30/09 2:09 PM
Subject:   Re: FW: Dana Point NDPES R9-2009-0002 Comments
CC:    Ben Neill;  DOUGCHOTKEVYS;  Fowler, Brad;  ZAWASKI, LISA
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Ben Neill - Re: City of Mission Viejo Comments on Tentative Order 

  
Joe, 
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and 
provided to the board members prior to their consideration at a public hearing. 
R, 
-Jimmy 
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
 
>>> Joe Ames <JAmes@cityofmissionviejo.org> 9/28/2009 4:58 PM >>> 
Dear Ben & James, 
  
Please find attached the City's comments on the Tentative Order for the Orange County MS4 Permit. 
  
Thank you, 
  

  

From:    James Smith
To:    Ames, Joe;  Neill, Ben
Date:    9/30/09 2:13 PM
Subject:   Re: City of Mission Viejo Comments on Tentative Order
CC:    Schlesinger, Rich

Joe Ames, P.E. | Associate Civil Enginee
City of Mission Viejo 
200 Civic Center | Mission Viejo, CA 
92691 
Voice: (949) 470-8419 | Fax: (949) 581
5394 
james@cityofmissionviejo.org 

 Please consider the environment before 
printing this e-mail. 
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Ben Neill - Re: Comment Letter on South Orange County MS4 Permit 

  
Mark, 
Thank you for your comments on the Tentative Order.  Your comments will be included in the file and 
provided to the board members prior to their consideration at a public hearing. 
R, 
-Jimmy 
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm . 
 
>>> "Mark Grey" <mgrey@biasc.org> 9/28/2009 4:40 PM >>> 
Jimmy, enclosed is a brief comment letter on the 8/12/09 Draft Permit. 
  
Mark Grey, Ph.D. 
Director of Environmental Affairs 
Building Industry Association of Southern California 
Construction Industry Coalition on Water Quality 
1330 S. Valley Vista Drive 
Diamond Bar, CA 91765 
(909) 396‐9993, x.252 
(909) 525‐0623 (cell) 
  

From:    James Smith
To:    Grey, Mark
Date:    9/30/09 2:07 PM
Subject:   Re: Comment Letter on South Orange County MS4 Permit
CC:    Neill, Ben
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(1/11/2010) Ben Neill - CONFIRMED: RB9 - Orange County MS4 permit PUBLIC NOTICE Nov 18 Hearing Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 10/1/2009 12:30 PM
Subject: CONFIRMED: RB9 - Orange County MS4 permit PUBLIC NOTICE Nov 18 Hearing

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
>
> --=__PartCEE54C2A.0__=
> Content-Type: multipart/alternative; boundary="=__PartCEE54C2A.1__="
>
> --=__PartCEE54C2A.1__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
>
>
> =20
> Dear Interested Party,
> =20
> Please see the attached public notice for the Orange County MS4 permit's =
> public hearing.  The hearing will be held on Wednesday, November 18, 2009 =
> at the Regional Board's office in San Diego, CA.  I hope to see you there.
> =20
> Feel free to contact me if you have any questions.
> =20
> Sincerely,
> =20
> =20
> Ben Neill
> Water Resource Control Engineer
> Northern Watershed Protection Unit
> San Diego Regional Water Quality Control Board
> 9174 Sky Park Ct., Suite 100
> San Diego, CA 92123
> Tel: (858) 467-2983
> Fax: (858) 571-6972
>
> --=__PartCEE54C2A.1__=
> Content-Type: text/html; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> Content-Description: HTML
>
> <HTML><HEAD>
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8">
> <META content=3D"MSHTML 6.00.6000.16890" name=3DGENERATOR></HEAD>
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Ben Neill - RB9 - Orange County MS4 permit PUBLIC NOTICE Nov 18 Hearing 

  
  
Dear Interested Party, 
  
Please see the attached public notice for the Orange County MS4 permit's public hearing.  The hearing will be held on 
Wednesday, November 18, 2009 at the Regional Board's office in San Diego, CA.  I hope to see you there. 
  
Feel free to contact me if you have any questions. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    10/1/09 12:30 PM
Subject:    RB9 - Orange County MS4 permit PUBLIC NOTICE Nov 18 Hearing
Attachments:   NOTICE OF PUBLIC HEARING Nov 18.pdf; Part.003; Part.004
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NOTICE OF PUBLIC HEARING 
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 

 
TENTATIVE ORDER R9-2009-0002 

Orange County Municipal Storm Water Permit 
 

The California Regional Water Quality Control Board, San Diego Region (Regional Board) 
hereby notifies the public of its intent to consider adoption of Tentative Order No. R9-2009-0002 
(formerly R9-2008-0001 and R9-2007-0002), the Orange County Municipal Storm Water Permit, 
at a public meeting scheduled for the following time and location1: 
 

November 18, 2009 at 9:00 am 
San Diego Regional Water Quality Control Board 

9174 Sky Park Court, Suite 100 
San Diego, CA  92123 

 
Public hearings on earlier versions of the Tentative Order were held on April 11, 2007, February 
13, 2008, and July 1, 2009.  The Tentative Order has been revised following consideration of 
comments received since February 9, 2007.  At the July 1, 2009 hearing, the Regional Board 
extensively discussed major changes to the Tentative Order.  The latest version was made 
available for public review on August 12, 2009.  The Tentative Order and additional information 
may be found on the Regional Board website at:  http://www.waterboards.ca.gov/sandiego. As 
indicated in the August 12, 2009 Notice of Written Comment Period, written comments on the 
Tentative Order received by 5 p.m. on September 28, 2009, will be provided to the Regional 
Board members for their consideration prior to the public hearing.  Written comments received 
after the deadline will not be accepted and will not be incorporated into the administrative record 
if doing so would jeopardize any party.  Interested persons are invited to attend the public 
hearing to express views on the Tentative Order and will be expected to orally summarize their 
written comments.   We encourage attendees to focus their comments on changes made since 
the last draft and errata that was presented to the Regional Board on July 1, 2009. 
 
Please contact Mr. Ben Neill at (858) 467-2952 or via e-mail at bneill@waterboards.ca.gov for 
information regarding the meeting or Tentative Order No. R9-2009-0002. 
 
All documents, comments received, and other information related to the above-mentioned item 
are on file and may be reviewed at the Regional Board office, address above, telephone (858) 
467-2952, FAX (858) 571-6972.  Review of information and files may be conducted Monday 
through Friday from 8 am to 5 pm.  To insure that space is available we suggest that you 
contact Sylvia Wellnitz at (858) 637-5593 to schedule an appointment.  Or send an e-mail to 
File_Review@waterboards.ca.gov.  Please bring the foregoing to the attention and person 
known to you who would be interested in these matters. 
 
 
JOHN H. ROBERTUS 
Executive Officer 

                                                 
1 If it is necessary to modify the meeting date or location, a further public notice will be issued. 
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Ben Neill - Re: July 1 Board Meeting 

  
Hi Chris, 
  
We are working on a staff and/or legal Counsel opinion on the regs pertaining to MEP and non-storm water 
discharges.  At a minimum, the response will be presented to the Board at the Nov hearing.  In addition, the 
opinion may be included in one of the Agenda Packages sent to the Board.  Documents included in the 
agenda package are available to the public on our web site.  I will be sure to email you the doc directly if 
one is produced for inclusion in the agenda package. 
  
R, 
-Jimmy 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 10/1/2009 6:47 PM >>> 
At the July 1 Board meeting, Board Counsel agreed to provide a response to questions/issues raised by Board Member King. 
Did Board Counsel do this? If so, we would like to receive a copy of the response. 
  
Thanks. 
  
Chris 

From:    James Smith
To:    Crompton, Chris
Date:    10/2/09 12:27 PM
Subject:   Re: July 1 Board Meeting
CC:    Ben Neill;  Boon, Richard;  Chad Loflen;  Hagan (George), Catherine;  Skorpanich, MaryAnne

Page 1 of 1
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(1/13/2010) Ben Neill - RE: FW: OAL review Baby Beach TMDLs Page 1

From: Wayne Chiu
To: lzawaski@DanaPoint.org
CC: James Smith,Ben Neill
Date: 10/5/2009 11:02 AM
Subject: RE: FW: OAL review Baby Beach TMDLs

Hi Lisa,

Last I heard from Cindy, we should receive EPA approval in the next couple of weeks.  However, the 
effective date of the TMDLs are the date of OAL approval.  It is unlikely you will receive an official notice, 
but you now know the effective date.  The next step is to make the TMDLs enforceable by incorporating 
them into implementing orders.  In this case, the Baby Beach TMDLs will be incorporated into the OC 
MS4 permit.

A meeting to start the planning process to implement the Baby Beach TMDLs would probably be helpful 
in the future, but the timing will depend on when the OC MS4 permit is adopted and the availability of staff 
to meet after that.  It's good that you all are planning for it now.  Let's talk about it more after the OC MS4 
permit is adopted.

Thanks,
Wayne

>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 10/01/09 2:16 PM >>>
So now we just have EPA to finalize or did that happen too (I know that Cindy said they were on he desk 
at the recent workshop).

Will we get an official notice - the clock starts now type of thing (not that we aren't doing just about 
everything we can already).

It may be prudent to se up a meeting after EPA approval so we can plan our strategy and get on the 
same page  as we all know beside the inherent complexities of bacteria TMDLs, this one poses its own 
uniqueness.

-----Original Message-----
From: Wayne Chiu [mailto:wchiu@waterboards.ca.gov]
Sent: Friday, September 25, 2009 10:19 AM
To: LISA ZAWASKI
Subject: Re: FW: OAL review Baby Beach TMDLs

Hi Lisa,

I was cleaning out my email inbox and came across this email.  We just received the OAL approval 
documentation yesterday for the Baby Beach and Shelter Island Shoreline Park Bacteria TMDLs.  The 
OAL approval date was September 15, 2009.

Thanks,
Wayne

>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 8/31/2009 10:44 AM >>>
Any info on this yet? and if it is not approved yet - is there a tentative schedule?

Thanks, Lisa

-----Original Message-----
From: Clapper, Kacen [mailto:Kacen.Clapper@ocpw.ocgov.com]
Sent: Thursday, August 13, 2009 4:09 PM
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(1/13/2010) Ben Neill - RE: FW: OAL review Baby Beach TMDLs Page 2

To: LISA ZAWASKI
Cc: Carr, Amanda
Subject: FW: OAL review Baby Beach TMDLs

FYI

-----Original Message-----
From: Wayne Chiu [mailto:wchiu@waterboards.ca.gov]
Sent: Thursday, August 13, 2009 3:53 PM
To: Clapper, Kacen
Subject: Re: OAL review Baby Beach TMDLs

Hi Kacen,

I have not heard anything yet.  I've asked for an update from our State
Board liason.  I'll let you know what I hear, but it probably will not
be until next week since tomorrow is a furlough day.

Have a good weekend.
Wayne

>>> "Clapper, Kacen" <Kacen.Clapper@ocpw.ocgov.com> 8/13/2009 11:41 AM
>>>
Hi Wayne,

Do you have any updates on OAL's review of the Baby Beach and Shelter
Island Bacti TMDLs?

Thanks,

KACEN CLAPPER

Environmental Resources Specialist

OC Watersheds

County of Orange

2301 N. Glassell St.

Orange, CA 92865

Direct (714) 955-0652

Fax (714) 955-0639

kacen.clapper@ocpw.ocgov.com <mailto:kacen.clapper@ocpw.ocgov.com>

24-Hour Water Pollution Hotline: 1 (877) 89-SPILL
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(1/13/2010) Ben Neill - RE: FW: OAL review Baby Beach TMDLs Page 3

www.ocwatersheds.com <http://www.ocwatersheds.com/>
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Ben Neill - RE: Orange County comment letter 

  

Ben 

Per request 

Thank you for your accommodation in this matter 

Richard Boon, Chief 

Orange County Stormwater Program 

(714)955-0670 

  

From:    "Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
To:    "Ben Neill" <BNeill@waterboards.ca.gov>, "Skorpanich, MaryAnne" <MaryAnne.Skorpanich@ocpw.ocgov.com>
Date:    10/6/09 9:37 AM
Subject:   RE: Orange County comment letter
CC:    "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com>, "Chad Loflen" <cloflen@waterboards.ca.gov>, "James 

Smith" <JSmith@waterboards.ca.gov>

Page 1 of 3
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From: Ben Neill [mailto:BNeill@waterboards.ca.gov]  
Sent: Tuesday, October 06, 2009 9:32 AM 
To: Skorpanich, MaryAnne 
Cc: Crompton, Chris; Boon, Richard; Chad Loflen; James Smith 
Subject: Orange County comment letter 

  

Hello Ms. Skorpanich, 
  
On page 13 of Attachment B of Orange County's technical comments dated September 28, 2009, it appears that a graphic or picture is 
missing from the text.  The copy that I have reads "QuickTime and a TIFF (Uncompressed) decompressor are needed to see this picture."  
If this picture is important to your comments could you please email it to me, or if it is not necessary please let me know. 
  
Thank-you, 
  
  
  

Page 2 of 3
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Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

Page 3 of 3
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(1/13/2010) Ben Neill - Late submittal for MS4 Permit hearing - November 18th Page 1

From: Penny Elia <greenp1@cox.net>
To: Ben Neill <bneill@waterboards.ca.gov>, Chad Loflen <cloflen@waterboards....
Date: 10/19/2009 11:21 AM
Subject: Late submittal for MS4 Permit hearing - November 18th
Attachments: 03-02-13YellowTag.doc; Part.002; 03-06-17ConstructionSit#43B.doc; Part.004;

 03-08-07DoorHanger.doc; Part.006

Good morning, Gentlemen -

I apologize for this late submittal - time just got away from me.  We  
are all very anxious for November 18th to arrive - - - perhaps we can  
get down to some real water quality efforts after all these years!

Please find attached a citizens water quality monitoring program that  
was shared with me by Dave Kiff, City of Newport Beach, years and  
years ago.  I have shared this with Mike Phillips and the Laguna Beach  
City Council on several occasions, but apparently they have found many  
problems in trying to implement something like this.  Not quite sure  
what those problems are, but I think this would be a great program to  
get people on board with the new MS4 and also achieve that "public  
education" all the electeds like to talk about all the time that never  
really happens.

Thank you for all your hard work on this new permit.  We are all  
hopeful that we meet with success on November 18th.  Our creeks,  
streams, oceans, all water bodies are "dying" for help.

Best -

Penny Elia
Sierra Club
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YELLOW TAG  
WARNING 

 

WATER QUALITY 
VIOLATION  

 
We have observed activities at this address in 
apparent violation of water quality laws.  These 
observations included: 
 

 Wash water or pressure-wash water 
entered the gutter; 

 Site not properly bermed or contained to 
control dirt or sediment runoff. 

 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter 
 Paint, cement, stucco, or other residue in 

the gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized.  

 
To avoid these problems: 

 
 Use brooms, not hoses. 
 Recapture wash water. 
 Berm off all catch basins & storm drains. 
 Dispose of paints & hazardous materials at 

these designated waste disposal sites: 
 17121 Nichols in Huntington Beach (near Warner 

and Beach Blvd) 
 6411 Oak Canyon in Irvine (off of Sand Canyon 

between the 5 and the 405). 
 Call 949-644-3066 (during working hours) or 714-

834-6752 (24-hour hotline) for more information. 
 

YOU AND YOUR CONTRACTORS MAY BOTH BE 
LIABLE FOR ANY VIOLATION.  FELONY 
VIOLATIONS OF WATER QUALITY LAWS ARE 
PUNISHABLE BY FINES OF UP TO $25,000 
AND/OR UP TO THREE YEARS IN STATE 
PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL 
DISCHARGE. 

 

BE PART OF THE  
CLEAN WATER SOLUTION 

 

www.CleanWaterNewport.com 
or call 949-644-3215 

DATE OF 
NOTICE:_________________________ 

 
Yellow Tag was given to: 

 
___ CONTRACTOR 
___ SUBCONTRACTOR OR CREW 
___ PROPERTY OWNER/HOMEOWNER 
___ TENANT/AGENT 
___ NOTICE POSTED ON: 
 

____ FRONT DOOR   
____ GARAGE  
____ FENCE 
____ NEAR BUILDING PERMIT 
____ OTHER 

 
 

_____________________________________ 
NAME OF R/P (if known) 

 
_____________________________________ 

STREET ADDRESS OF VIOLATION 
 

_____________________________________ 
STAFF MEMBER'S NAME & PHONE # 

 
 

NATURE OF VIOLATION(S): 
 
 Wash water or pressure-wash water entered 

the gutter. 
 Site not properly bermed or contained to 

control dirt or sediment runoff. 
 Storm drain not properly protected. 
 Soaps, chemicals, oils, solvents, or other 

contaminants entered the gutter. 
 Paint, cement, stucco or other residue in the 

gutter. 
 Trash, cigarette butts, construction debris, 

or yard debris in the gutter. 
 Porta-john inadequately stabilized. 
 
OTHER COMMENTS: ___________________ 
______________________________________
______________________________________
______________________________________ 
 

Separate this section and fax to Newport Beach 
Code& Environmental Enforcement at 949-644-
3229 or deliver to Newport Beach City Hall for 

follow-up. 
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Our Beach & Your Construction Site 
 

 

 Anything that enters the gutter goes right to Newport Bay or the Ocean -- there 
is no treatment system for gutter runoff!  If construction debris and water 
leave your construction site, you might be swimming in it later. 

 

 It is AGAINST THE LAW to discharge any of the following in the gutter and 
storm drain: 
 Wash water.  Recapture wash water 

and pressure-washing water! 
 Paints (even water-based paints) 
 Paint thinners and solvents 
 Soaps (even bio-degradable soaps 

and "green" soaps) 
 Cleaning products 

 Oils or other hydrocarbons  
 Dirt and sediment 
 Residue with cement, drywall material, 

stucco, or grout 
 Trash, cigarette butts, construction 

debris, yard debris 
 Fertilizers and pesticides 

 
 FOLLOW YOUR GRADING AND EROSION CONTROL PLAN!  Remind 

contractors and subcontractors to keep all construction materials, water, & 
sediment on your construction site!  Anticipate rain events! You MUST use 
sandbags or weirs to protect storm drain entrances to keep accidental 
discharges from entering the storm drains.  

 

 Use brooms, not hoses.  Never rinse construction materials so that the rinse 
water reaches the gutter!   

 

 Drop excess paint off at qualifying hazardous disposal sites (call 714-834-
6752 for locations) or let the can of water-based paint dry then put the dry can 
in the trash.   
 

 Make sure porta-johns are stable (no knock-overs).  When the cleaning or 
pumping service comes, don't let them spill soap or waste on the ground. 

 

YOU, YOUR CONTRACTORS, AND YOUR SUBS MAY EACH BE LIABLE 
FOR VIOLATIONS.  FELONY VIOLATIONS OF WATER QUALITY LAWS 
ARE PUNISHABLE BY FINES OF UP TO $25,000 AND/OR UP TO THREE 
YEARS IN STATE PRISON PLUS THE FULL COST (LABOR AND 
MATERIALS) TO CLEAN UP AN ILLEGAL DISCHARGE. 

 

  
 Be part of the Clean Water Solution! 

 

Learn more about protecting Newport Bay and our ocean shoreline at: 

www.CleanWaterNewport.com 
or call 949-644-3215 

City of Newport Beach -- Division of Code and Water Quality Enforcement 
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YOU CAN HELP 
KEEP OUR BEACHES CLEAN 

 
Reducing runoff in your neighborhood helps keep our 
beaches open and our waters clean.   
 
Water that runs off your property -- from sprinklers, 
hoses, car washing, construction activity, and house 
cleaning -- goes straight to the ocean and bay!  It's not 
treated!  Would you want to swim in runoff?   
 
Here's how you can help reduce runoff: 
 
--  Use a broom (not a hose) to sweep up sand and 

debris. 
-- Check your sprinklers to make sure they're timed 

and aimed correctly so that they don't flow on the 
sidewalk. 

--  Always pick up after pets. 
--  Use as little fertilizers and pesticides as possible. 
--  Don't wash your car at home -- take it to a car 

wash -- they recycle wash water! 
--  Hire awning and home cleaning companies that 

contain wash water. 
--  Make sure outdoor showers drain into landscaping - 

not the street. 
 
Violations of the City's Water Quality Ordinance are punishable by 
fines of $100, 200, and $500 per violation.  Report violations all 
to 949-644-3215. 
 
 Newport Beach -  

A Clean Water City 
www.CleanWaterNewport.com 

949-644-3215 
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City Council 

MAYOR October 26,2009 COUNCIL MEMBERS 

Joel Lautenschleger Melody Carruth 
MAYOR PRO TEMPORE R. Craig Scott 
Randal Bressette L Allan Songstad, Jr. 

Dr. Richard Wright, Chair 
San Diego Regional Water Quality Control Board 
9174 Skypark Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Change in Public Hearing Venue for Board adoption of the Proposed NPDES-MS4 
Permit for South Orange County. 

Dear Dr. Wright: 

I understand from' our staff that the San Diego Regional Water Quality Control Board (SDRWQCB) 
hearing for Board adoption of the new NPDES-MS4 Permit (Tentative Order R9-2009-0002) is 
scheduled for Wednesday, November 18, 2009, at the Board's Offices in San Diego. At this point, 
public agency representatives, elected officials, local residents, and members of non-govemmental 
organizations, are planning to participate in this hearing. I believe that local input would be very 
beneficial to this process, and it would be more practical to conduct the hearing locally in South 
Orange County. Lastly, I understand that several cities in south Orange County have offered to host the 
meeting at their City Hall or local community center. 

On behalf of the City of Laguna Hills, I am hereby requesting that the Board's November hearing to 
consider the proposed South Orange County NPDES-MS4 Permit be held in South Orange County (or 
instead that the subject permit agenda item be postponed to when it can be held at a meeting in South 
Orange County, given your other business). 

Thank you for your consideration; if you have any questions, please contact me at (949) 707-2610. 

JOEL LAUTENSCHLEGER - ;•. : • - ;• . - -
Mayor 

cc: Ken Rosenfield, Director of Public Services 
Richard Boon, County of Orange 
Mary Anne Skorpanich, County of Orange 

24035 El Toro Road • Laguna Hills, California 92653 • (949) 707-2610 • FAX (949) 707-2614 
website: www.ci.laguna-hilis.ca.us _ _ v ^ . ^ 
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SAM ALLEVATO 

LAURA FREESE 

THOMAS W. HRJBAR 

. ' 'MARK NIELSEN 

. , DR. LONDRES USO 

October 26, 2009 

Dr. Richard Wright, Chair 
San Diego Regional Water Quality Control Board 
9174 Skypark Court, Suite 100 
San Diego, CA 92123-4340 

Subject: Change in Public Hearing Venue for Board Adoption ofthe Proposed NPDES-
MS4 Permit for South Orange County 

Dear Dr. Wright: 

I understand from my staff that the San Diego Regional Water Quality Control Board (SDRWQCB) 
hearing for Board adoption ofthe new NPDES-MS4 Pennit (Tentative Order R9-2009-0002) is scheduled 
for Wednesday, November 18, 2009 at the Board's Offices in San Diego. At this point, public agency 
representatives, elected officials, local residents, and members of non-govemmental organizations, are 
planning to participate in this hearing. I believe that local input would be very beneficial to this process, 
and it would be more practical to conduct the hearing locally in south Orange County. Lastly, I 
understand that several cities in south Orange County have offered to host the meeting at their City Hall 
or local community center. 

On behalf of the City of San Juan Capistrano, I am hereby requesting that the Board's November hearing 
to consider the proposed South Orange County NPDES-MS4 Permit be held in south Orange County or 
that the subject permit agenda item be postponed to when it can be held at a meeting in south Orange 
County, given your other business. 

Thank you for your consideration, and if you have any questions, please contact Ziad Mazboudi, 
Environmental Division Manager, at 949-234-4413. 

cc: Joe Tait, Interim City Manager 
Nasser Abbaszadeh, Director of Public Works 
Mary Anne Skorpanich, Director, Orange County Watersheds Program 
West Curry, Asst. Director of Utilities 
Ziad Mazboudi, Senior Civil Engineer 
Richard Boon, County of Orange 

San Juan Capistrano: Preserving the Past to Enhance the Future 
\ J Printed on 100% recycled paper 

lOOOis^OUi^CM-* 
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Ben Neill - Tentative order No. R9-2009-0002 

  
Hi Ben,  
 I am Toni Marshall, the QA liaison, for the SWAMP unit at State Board. I called and left you a message earlier today.  I think I 
forgot to leave my name though.  I noticed in the above mentioned permit there are some links to the SWAMP web site.  I hope 
that the permit has not been finalized yet and that you will still be able to make some changes, as our URLs changed earlier this 
year.  
I am looking at the Aug. 12, 2009 version.  
  
The two following link changes should be made:  
On page 76, in the tentative order, there is a link in the footnote at the bottom.  The link should be changed to: 
http://www.waterboards.ca.gov/water_issues/programs/swamp/tools.shtml#qa 
  
Page 22 in attachment E there is a link in the footnote at the bottom.  The link should be changed to: 
http://www.waterboards.ca.gov/water_issues/programs/swamp/ 
  
On Page 17 in Attachment E there should be a verbiage change. We adopted a new QA Plan in 2008.  
Under 'Monitoring Provisions' in the first paragraph,  Quality Assurance Management Plan (QAMP) should be changed to Quality 
Assurance Program Plan (QAPrP).  
  
If you have any questions feel free to call me (916) 322-2518. 
  
Thank you sincerely for your time and will you please send me the updated version once the changes are made?   
  
  
  
><((((º>`·. . .·́><((((º>`·. . .· ́><((((º>`·. . .·́><((((º>`·. . .·́><((((º>`·. . .· ́ ><((((º>`·. . .·><((((º> 
  
Toni M. Marshall 
State Water Resource Control Board 
Surface Water Ambient Monitoring Program  Unit 
Office of Information Management and Analysis 
1001 I St. 15th Floor 
Sacramento, Ca. 95814 
(916) 322-2518 
  
I am out of the office on the first three Fridays of the month due to mandated furloughs.   
  
><((((º>`·. . .·́><((((º>`·. . .· ́><((((º>`·. . .·́><((((º>`·. . .·́><((((º>`·. . .· ́ ><((((º>`·. . .·><((((º> 

From:    Toni Marshall
To:    Neill, Ben
Date:    11/2/09 12:42 PM
Subject:   Tentative order No. R9-2009-0002

Page 1 of 1
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CAR 
COMMUNITY ASSOCIATIONS OF RANCHO 

November 3, 2009 

C 3 

Dr. Richard Wright, Chair jL p 
San Diego Regional Water Quality Control Board co 
9174 Skypark Court, Suite 100 "0 g [ : A 

—, 0 
San Diego, CA 92123-4340 UJ o-c;-' 

PO r-

Subject: Change in Public Hearing Venue for Board adoption of the Proposed NPDES-MS4 
Permit for South Orange County. 

Dear Dr. Wright, 

We understand that the San Diego Regional Water Quality Control Board (SDRWQCB) hearing for Board 
adoption of the new NPDES-MS4 Permit (Tentative Order R9-2009-0002) is scheduled for Wednesday, 
November 18, 2009 at the Board's Offices in San Diego. 

Local residents and representatives of homeowners associations associated with CAR are planning to 
participate in this hearing. Unfortunately, the venue for this is not local. We believe that local input would 
be very beneficial to this process, and it would be more practical to conduct the hearing locally in South 
Orange County. This would allow you and the Board an opportunity to hear from those that you and the 
Board represent. 

On behalf of CAR, I am hereby requesting that the Board's November hearing to consider the proposed 
South Orange County NPDES-MS4 Permit be held in South Orange County, or that the matter and agenda 
item be postponed to accommodate a meeting in South Orange County. 

Thank you for your consideration. 

Best regards, 

Derek J. McGregor 
CAR Chairman 
949/753-9393 (Work) 
949/589-5691 (Home 

C: Member Agencies of CAR 

DOVE CANYON - KANCHO CIELO - KOBINSON RANCH -
SAMLARC - TRABUCO HIGHLANDS - SAMCORP - WALDEN 

LIAISON AGENCIES ^DOOro^wr-j-^-
CITY OF RANCHO SANTA MARGARJTA - TRABUCO CANYON WATER DISTRICT 

SANTA MARGARITA WATER DISTRICT 
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Ben Neill - MS4 Permit hearing on the 18th. 

  
Hey Ben, hope you’re doing well, I just wanted to write about the hearing coming up next week, and find out whether there will be 
equipment available to make a powerpoint presentation, and, given our involvement with the permit adoption process, we could 
request extra time to present to the board, on the order of 10-15 minutes or so (though I think 15 would be at the very outside.)  
Please let me know what the best way to set this up in advance is, and look forward to seeing you at the hearing, 
Noah 
  
Noah Garrison 
Project Attorney 
Natural Resources Defense Council 
1314 Second Street 
Santa Monica, CA  90401 
Tel. 310.434.2300 
Fax. 310.434.2399  
  
PRIVILEGE AND CONFIDENTIALITY NOTICE 
This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law as attorney client and work-product confidential or otherwise confidential 
communications. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution, or 
copying of this communication or other use of a transmission received in error is strictly prohibited. If you have received this transmission in 
error, immediately notify us at the above telephone number. 
  

From:    "Garrison, Noah" <ngarrison@nrdc.org>
To:    <bneill@waterboards.ca.gov>
Date:    11/9/09 7:26 PM
Subject:   MS4 Permit hearing on the 18th.

Page 1 of 1

1/14/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4AF86CCERegion9RB9Post1001...

0007036



Ben Neill - RB9 - November 18, 2009 Orange County MS4 permit Regional Board adoption 
hearing 

  
This is a message from the California Regional Water Quality Control Board, San Diego Region (9).  
_________________________________________________________________________  
 
_ 
  
Dear Interested Party, 
  
I wish to remind you that the adoption hearing on the Orange County MS4 permit will be held on Wednesday, November 18, 
2009 at the Regional Board's office, 9174 Sky Park Ct., Ste. 100, San Diego, CA.  The Orange County permit is item 12 on the 
agenda and is time certain to begin at 2:00 PM.  The Regional Board's website has any agenda materials: 
  
http://www.waterboards.ca.gov/sandiego/board_info/agendas/2009/nov/nov09.shtml 
  
Please feel free to contact me if you have any questions or need directions to our office. 
  
Sincerely, 
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
  
 
  
_________________________________________________________________________  
You are currently subscribed to reg9_oc_ms4permit as: bneill@waterboards.ca.gov  
To unsubscribe send a blank email to leave-reg9_oc_ms4permit-237903Q@swrcb18.waterboards.ca.gov 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    11/12/09 11:12 AM
Subject:   RB9 - November 18, 2009 Orange County MS4 permit Regional Board adoption hearing
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From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 11/12/2009 11:12 AM
Subject: CONFIRMED: RB9 - November 18, 2009 Orange County MS4 permit Regional Board 
adoption hearing

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
> 
> --=__Part90BB2B10.0__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> 
> 
> =20
> Dear Interested Party,
> =20
> I wish to remind you that the adoption hearing on the Orange County MS4 =
> permit will be held on Wednesday, November 18, 2009 at the Regional =
> Board's office, 9174 Sky Park Ct., Ste. 100, San Diego, CA.  The Orange =
> County permit is item 12 on the agenda and is time certain to begin at =
> 2:00 PM.  The Regional Board's website has any agenda materials:
> =20
> http://www.waterboards.ca.gov/sandiego/board_info/agendas/2009/nov/nov09.sh=
> tml=20
> =20
> Please feel free to contact me if you have any questions or need directions=
>  to our office.
> =20
> Sincerely,
> =20
> =20
> =20
> Ben Neill
> Water Resource Control Engineer
> Northern Watershed Protection Unit
> San Diego Regional Water Quality Control Board
> 9174 Sky Park Ct., Suite 100
> San Diego, CA 92123
> Tel: (858) 467-2983
> Fax: (858) 571-6972
> =20
> 
> =20
> 
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> --=__Part90BB2B10.0__=
> Content-Type: text/html; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> Content-Description: HTML
> 
> <HTML><HEAD>
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8">
> <META content=3D"MSHTML 6.00.6000.16939" name=3DGENERATOR></HEAD>
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma">
> <DIV></DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Dear Interested Party,</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>I wish to remind you that the adoption hearing on the Orange County =
> MS4 permit will be held on Wednesday, November 18, 2009 at the Regional =
> Board's office, 9174 Sky Park Ct., Ste. 100, San Diego, CA.&nbsp; =
> The&nbsp;Orange County permit is item 12 on the agenda and is time certain =
> to begin at 2:00 PM.&nbsp; The Regional Board's website has any agenda =
> materials:</DIV>
> <DIV>&nbsp;</DIV>
> <DIV><A href=3D"http://www.waterboards.ca.gov/sandiego/board_info/agendas/2=
> 009/nov/nov09.shtml">http://www.waterboards.ca.gov/sandiego/board_info/agen=
> das/2009/nov/nov09.shtml</A></DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Please feel free to contact me if you have any questions or need =
> directions to our office.</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Sincerely,</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Ben Neill<BR>Water Resource Control Engineer<BR>Northern Watershed =
> Protection Unit<BR>San Diego Regional Water Quality Control Board</DIV>
> <DIV>9174 Sky Park Ct., Suite 100</DIV>
> <DIV>San Diego, CA 92123<BR>Tel: (858) 467-2983</DIV>
> <DIV>Fax: (858) 571-6972</DIV>
> <DIV>&nbsp;</DIV>
> <DIV><BR>&nbsp;</DIV></BODY></HTML>
> 
> --=__Part90BB2B10.0__=--
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Ben Neill - Orange County MS4 Tentative Order Hearing 

  
At tomorrow’s hearing, the Permittees will be asking your Board to consider a series of specific modifications to the Tentative 
Order.  These are based upon the “redline document” that we discussed with your staff at a meeting in July.  The attached Errata 
Sheet contains proposed modifications that, if incorporated into the Order, would go a long way to resolve a number of our 
significant issues with the Order as currently written. 
  
It is requested that you provide copies of the Errata Sheet to Board members in advance of the public hearing. It is further 
requested that the Chair be notified of the Permittees collective desire for a one hour time block for testimony. Please be aware 
that a number of elected officials are expected to attend. 
  
Chris  

From:    "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com>
To:    "John Robertus" <jrobertus@waterboards.ca.gov>
Date:    11/17/09 5:14 PM
Subject:    Orange County MS4 Tentative Order Hearing
CC:

   

"James Smith" <JSmith@waterboards.ca.gov>, "Ben Neill" <BNeill@waterboards.ca.gov>, "Boon, 
Richard" <Richard.Boon@ocpw.ocgov.com>, "Weiland, Jennifer" 
<Jennifer.Weiland@ocpw.ocgov.com>, "Skorpanich, MaryAnne" 
<MaryAnne.Skorpanich@ocpw.ocgov.com>

Attachments:   Errata_CountyofOrange_Recommended_Language.pdf
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Errata Sheet #1- Non-Storm Water Dry Weather Numeric Effluent Limitations 
County of Orange Recommended Permit Modifications 

 

Page 1  11/18/09 

FINDINGS 
 
C. DISCHARGE CHARACTERISTICS (Page 2) 

NEW FINDINGS 
 
3. This order is intended to regulate the discharge of pollutants from MS4s from 

anthropogenic (generated from human activities) sources and/or activities within 
the jurisdiction and control of the Copermittees and is not intended to address 
background or naturally occurring pollutants or flows. 

4. The Copermittees may lack legal jurisdiction over certain discharges into their 
systems from some state and federal facilities, utilities, and special districts, 
Native American tribal lands, waste water management agencies and other point 
and non-point source discharges otherwise permitted by the Regional Board.  
The Regional Board recognizes that the Copermittees should not be held 
responsible for such facilities and/or discharges.  Similarly, certain activities that 
generate pollutants may be beyond the ability of the Copermittees to eliminate.  
Examples of these include operation of internal combustion engines, atmospheric 
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals 
from local geography. 

PERMIT PROVISIONS 
 
C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT 

LIMITATIONSACTION LEVELS (NSAL) (Page 22) 

a. Section C of this Order requires the Permittees to develop incorporates 
numeric non-storm water action levels to assist in directing the Permittees 
towards more effective prohibition of non-stormwater discharges into the 
MS4.  This in turn will help to enact controlseffluent limitations (NELs) to 
assure non-storm water dry weather discharges of pollutants from the 
Copermittee’s MS4s into receiving waters are not causing, threatening to 
cause or contributing to a condition of pollution or nuisance and to protect 
designated Beneficial Uses Compliance with numeric limitations does not 
excuse compliance with the non-storm water discharge prohibition in 
Section B.1. NSALs Compliance with NELs provides an assessment of the 
effectiveness of the prohibition of non-storm water discharges and of the 
appropriateness of exempted non-storm water discharges.12  

b. Compliance with Section C of this Order requires that an exceedance of 
an NE L must result The Permittees shall develop non-storm water action 
levels that assist in identifying illegal discharges, providing an 

                                             
12 If the Copermittee can show that the exceedance of the NEL was caused by the intentional act of a 
third party, in violation of Copermittee ordinances, the Copermittee may not be subject to Mandatory 
Minimum Penalties in accordance with CWC §13385 (j)(1)(B). 
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County of Orange Recommended Permit Modifications 
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understanding of natural sources of pollutants, and protecting the water 
quality objective noted in Tables 4.a.1 through 4.c.  When responding to 
non-storm water discharges that exceed the Action Levels, the 
Copermittees shall take the magnitude, frequency, and number of 
constituents exceeding the NSAL(s), in addition to receiving water quality 
data and other information. The response shall be consistent with the 
iterative manner noted below.  Failure to appropriately consider and react 
to NSAL exceedances in an iterative manner creates a presumption that 
the Copermittee(s) have not complied with the MEP standard. 

a.c. Iif the discharge exceeds the NSAL then the Permittee must 
conduct  one of the following effortsoutcomes: 

i. .Copermittees investigate the source of the exceedance and 
determine that it is natural (non-anthropogenically influenced) in 
origin and conveyance. The findings are to be conveyed to the 
Regional Board in Annual Report for review and acceptance. 

ii. Copermittees investigate the source of the exceedance and 
determine that the source is an illicit discharge or connection. The 
Copermittees are to eliminate the discharge to their MS4 and report 
the findings, including any enforcement action(s) taken, to the 
Regional Board. Those seeking to continue such a discharge must 
become subject to a separate NPDES permit. 

iii. Copermittees investigate the source of the exceedance and 
determine that the source is an exempted non-storm water 
discharge. The Copermittees shall investigate the appropriateness 
of the discharge continuing to be exempt and report the findings to 
the Regional Board in the Annual Report. 

b.d. Each CopermitteeThe Permittees, beginning no later than three 
years following adoption of this Order, shall develop the NSALs and begin 
the non-storm water dry weather numeric effluent monitoring as described 
in Attachment E of this Order. 

c.e. Each Copermittee shall implement all measures to comply (as 
described in C.1) with the numeric limitations in Section C of this Order. 
This Permit  does not regulate natural sources and conveyances of 
constituents listed in Table 4. To be relieved of the requirements of 
Provision C.1.a-d to meet NELs and to continue monitoring a station, the 
Copermittee must demonstrate that the likely and expected cause of the 
NEL NSAL exceedance is not anthropogenic in nature. 

d.f. Monitoring of effluent will occur at the end-of-pipe prior to discharge into 
the receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 
122.26(B 5-6) and Attachment E of this Order. The Copermittees must 
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Errata Sheet #1- Non-Storm Water Dry Weather Numeric Effluent Limitations 
County of Orange Recommended Permit Modifications 

 

Page 3  11/18/09 

develop their monitoring plans to sample a representative percentage of 
major outfalls and identified stations within each hydrologic subarea. At a 
minimum outfalls that exceed NELs NSAL must be monitored in the 
subsequent year. Any station that does not exceed an NEL NSAL for 3 
years may be replaced with a different station. 

e.g. Each Copermittee shall monitor for and attain the non-storm water 
dry weather numeric limitationsThe following receiving water quality 
objectives , which are incorporated into this Order as follows: 

i. Discharges to inland surface waters: Non-storm water discharges 
from the MS4 to inland surface waters shall not contain pollutants in 
excess of the following effluent limitations: 

Table 4.a.1: Receiving Water Quality Objectives General Constituents  

Parameter Units AMELMonthly  MDELDaily Instantaneous 
Maximum Basis 

Fecal Coliform MPN/100 ml 200; 400 -  BPO 

Enterococci MPN/100 ml 33 - 104c BPO/OP 

Turbidity NTU -   BPO 

pH Units Within limit of 6.5 to .8.5 at all times BPO 
Dissolved 
Oxygen mg/L Not less than 5.0 in WARM waters and not 

less than 6.0 in COLD waters BPO 

Total Nitrogen mg/L  1.0 See MDEL BPO 
Total 
Phosphorus mg/L - 0.1 See MDEL BPO 

Methylene Blue 
Active 
Substances 

mg/L - 0.5 See MDEL BPO 

A - Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C - This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO - Basin Plan Objective   OP - Ocean Plan 
MDEL - Maximum Daily Effluent Limitation AMEL - Average Monthly Effluent Limitation 
 
Table 4.a.2: Receiving Water Quality Objectives for Priority Pollutants 

  Freshwater (CTR) Saltwater (CTR) 

Parameter Units AMELMonthly MDELDaily Monthly 
AMEL 

Daily 
MDEL 

Cadmium ug/L * * 8 16 
Copper  ug/L * * 2.9 5.8 
Chromium III   ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 41 83 
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Lead ug/L * * 2.9 14 
Nickel   ug/L * *    6.8 14 
Silver ug/L * * 1.1 2.2 
Zinc ug/L * * 47 95 

CTR - California Toxic Rule 
• - Effluent limitations developed on a case-by-case basis (see below) 
 

The Effluent Limitations water quality objectives  for Cadmium, Copper, 
Chromium (III), Lead, Nickel, Silver and Zinc will be developed on a case-by-
case basis because the freshwater criteria are based on site-specific water 
quality data (receiving water hardness). For these priority pollutants, the following 
equations (40 CFR 131.38.b.2) will be required: 

Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable) = exp(1.273[ln(hardness)] - 4.705)  
Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable) = exp(1.72[ln(hardness)] - 6.52)  
Zinc (Total Recoverable) = exp(0.8473[ln(hardness)] + 0.884)

  
ii. Discharges to bays, harbors and lagoons/estuaries: Non-storm 

water discharges from the MS4 to Dana Point Harbor and to saline 
lagoons/estuaries shall not contain pollutants in excess of the 
following effluent limitations: 

Table 4.b:  Receiving SAWater Quality Objectives for General Constituents 

Parameter Units Monthly 
AMEL 

Daily 
MDEL 

Instantaneous
Maximum Basis 

Total Coliform MPN/100 ml 1,000 - 10,000 BPO 
Fecal Coliform MPN/100 ml 200A 

,400B 
-  BPO 

Enterococci MPN/100 ml 35 - 104C BPO 
Turbidity NTU 75 - 225 OP 
pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 BPO – Basin Plan Objective 
MDEL – Maximum Daily Effluent Limitation AMEL – Average Monthly Effluent Limitation 
 
 

a. Discharges to the surf zone: Non-storm water discharges from the MS4 to 
the surf zone shall not contain pollutants in excess of the following effluent 
limitations: 
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Table 4.c: S Receiving Water Quality Objectives for General Constituents 
Parameter Units Monthly 

AMEL 
Daily 
MDEL 

Instantaneous  
Maximum 

Basis 

Total Coliform MPN/100 ml 1,000 - 10,000  
1,000A 

OP 

Fecal Coliform MPN/100 ml 200B - 400 OP 
Enterococci MPN/100 ml 35 - 104C OP 
A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
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FINDINGS  

D. Runoff Management Programs 
2. Development Planning (Page 9) 

g. The increased volume, velocity, frequency and discharge duration of 
storm water runoff from developed areas has the potential to greatly 
accelerate downstream erosion, impair stream habitat in natural 
drainages, and negatively impact beneficial uses.  Development and 
urbanization increase pollutant loads in  storm water runoff and the 
volume of storm water runoff.  Impervious surfaces can neither absorb 
water nor remove pollutants and thus lose the purification and infiltration 
provided by natural vegetated soil. Some channels that are either 
engineered and maintained, or hardened, may not be susceptible to the 
impacts of hydromodification.Hydromodification measures for discharges 
to hardened channels are needed for the future restoration of the 
hardened channels to their natural state, thereby restoring the chemical, 
physical, and biological integrity and Beneficial Uses of local receiving 
waters. 

 

PERMIT PROVISIONS 

LOW IMPACT DEVELOPMENT  
 
F. Jurisdictional Runoff Management Program (JURMP) 
1.  Development Planning Component 
d. Standard Storm Water Mitigation Plans (SSMPs) – Approval Process 

Criteria and Requirements for Priority Development Projects 
 

(4) Low Impact Development BMP Requirements (Pages 34-35) 

 
(b) The following LID design principles where technically and 

economically feasible shall beBMPs must be implemented at all 
Priority Development Projects where technically feasible as 
required below: 

(i) Post development hydrograph shall mimic pre-
development hydrographs. 

(i)(ii) Maintain or restore natural storage reservoirs and 
drainage corridors (including depressions, areas of 
permeable soils, swales, and ephemeral and intermittent 
streams. 

. 
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. 

. 

. 
(d) LID BMPs sizing criteria: 

(i) LID BMPs shall be sized and designed to infiltrate, 
harvest and reuse, evapotranspire, or bio-treat1 
ensure onsite retention, of the volume of runoff 
produced from a 24-hour 85th percentile storm event, 
as determined from the County of Orange's 85th 
Percentile Precipitation Map15 ("design capture 
volume"); 

Add footnote (1) 
(1) A properly engineered and maintained bio-treatment system 
may be considered only if infiltration, harvesting and reuse and 
evapotranspiration cannot be feasibly implemented at a project site. 
Specific design, operation and maintenance criteria for bio-
treatment systems shall be part of the local SSMP that will be 
produced by the permittees.   

 
HYDROMODIFICATION MANAGEMENT PLAN 
 
F. Jurisdictional Runoff Management Program (JURMP) 
1.  Development Planning Component 
h. Hydromodification – Limitations on Increases of Runoff Discharge Rates 

and Durations (Page 46-47) 
 

(3) Each individual Copermittee has the discretion to not require Section 
F.1.h. does not apply toat Priority Development Projects where the project: 

(a) Discharges storm water runoff into underground storm drains 
discharging directly to bays or the ocean; or 

(b) Discharges storm water runoff into conveyance channels that are 
engineered, concrete lined, or are significantly hardened, and are 
regularly maintained to ensure flow capacity; or. 

(c)  Site infiltrates at least the runoff from a two-year storm event. The 
permittees may request for a variance from these criteria, based on 
studies conducted by the Storm Water Monitoring Coalition, 
Southern California Coastal Water Research Project, or other 
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regional studies. Requests for consideration of any variances 
should be submitted to the Executive Officer; or.  
 

(d)  The volume and the time of concentration of storm water runoff for 
the post development condition do not significantly exceed those of 
the predevelopment condition for a two year frequency storm event 
(a difference of 5% or less is considered insignificant).  This may be 
achieved through site design and source control BMPs.   
 whose bed and bank are concrete lined all the way from the point 

of discharge to ocean waters, enclosed bays, estuaries, or 
water storage reservoirs and lakes. 

(4) HMP Reporting and Implementation 

(a) Within 32 years of adoption of the Order, the Copermittees shall 
submit to the Regional Board a draft HMP that has been reviewed 
by the public, including the analysis that identifies the appropriate 
limiting range of flow rates per section F.1.h.(1)(b). 

(b) Within 180 days of receiving Regional Board comments on the draft 
HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board's comments. 

(c) Within 90 days of receiving a finding of adequacy from the 
Executive Officer, each Copermittee shall incorporate and 
implement the HMP for all Priority Development Projects. 

(d) Prior to approval of the HMP by the Regional Board, the early 
implementation measures likely to be included in the HMP shall be 
encouraged by the Copermittees. 

(5) Interim Hvdromodification Criteria  

Within one year of adoption of this Order, each Copermittee must ensure 
that all Priority Development Projects are implementing the following 
criteria by comparing the pre-development (naturally occurring) and post-
project flow rates and durations using a continuous simulation hydrologic 
model such as US EPA's Hydrograph Simulation Program-Fortran 
(HSPF): 

(a) For flow rates from 10 percent of the 2-year storm event to the 5 
year storm event, the post-project peak flows shall not exceed pre-
development (naturally occurring) peak flows. 

(b) For flow rates from the 5 year storm event to the 10 year storm 
event the post-project peak flows may exceed pre-development 
(naturally occurring) flows by up to 10 percent for a 1-year 
frequency interval. 
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The interim hydromodification criteria do not apply to Priority Development 
Projects that meet the conditions identified in Section F.1.h.(3). where the 
project discharges (1) storm water runoff into underground storm drains 
discharging directly to bays or the ocean, or (2) storm water runoff into 
conveyance channels whose bed and bank are concrete lined all the way 
from the point of discharge to ocean waters, enclosed bays, estuaries, or 
water storage reservoirs and lakes. 

 

Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying 
implementation of the interim hydromodification criteria. 
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PERMIT PROVISIONS 
 
I. TOTAL MAXIMUM DAILY LOADS (Page 79) 
 
The Copermittees shall attain the Waste Load Allocations (WLAs) by implementing 
BMPs in accordance with the TMDL Technical Report, Implementation Plan, or as 
identified as a result of TMDL special studies specified within the Basin Plan 
amendment. 

The Copermittees shall comply with the WLAs, consistent with the assumptions and 
requirements of the WLAs documented in the Implementation Plans, including 
compliance schedules, associated with the State adoption and approval of the TMDL at 
compliance monitoring points established in the TMDL monitoring program (40 C.F.R. 
122.44(d)(1)(vii)(B)).The waste load allocations (WLAs) of fully approved and adopted 
TMDLs are incorporated as Water Quality Based Effluent Limitations on a pollutant by 
pollutant, watershed by watershed basis. Early TMDL requirements, including 
monitoring, may be required and inserted into this Order pursuant to Finding E.12 

1. Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent 
LimitationsWaste Load Allocations 

a. The Copermittees in the Baby Beach watershed shall implement BMPs 
capable of achieving the interim and final Bacterial Indicator Waste Load 
Allocations (WLAs) in discharges to Baby Beach as described in Table 6 
and Table 7 and the numeric targets described in Table 8. 

Table 6: TMDL Waste Load Reduction Milestones 
Action Date 

Meet 50%  
wasteload reductions  

3 years after effective date 
for dry weather  
7 years after effective date 
for wet weather 

Meet 100%  
wasteload reductions 

5 years after effective date 
for dry weather  
10 years after effective date 
for wet weather 
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PERMIT PROVISIONS 
 
D. STORM WATER ACTION LEVELS (Page 25) 
 
1. Beginning Year 3 after Order adoption date, a running average of twenty percent 

or greater of exceedances of any discharge of storm water from the MS4 to 
waters of the United States that exceed the Storm Water Action Levels (SALs)  
for the pollutants listed in Table 5 (below) will require each Copermittee to 
affirmatively augment and implement all necessary storm water controls and 
measures to reduce the discharge of the associated class of pollutants(s) to the 
MEP standard.  The Copermittees must utilize the exceedance information when 
adjusting and executing annual work plans, as required by this Order. 
Copermittees shall take the magnitude, frequency, and number of constitutents 
exceeding the SAL(s), in addition to receiving water quality data and other 
information, into consideration when reacting to SAL exceedances in an iterative 
manner. Failure to appropriately consider and react to SAL exceedances in an 
iterative manner creates a presumption that the Copermittee(s) have not 
complied with the MEP standard.  

Table 5. Storm Water Action Levels  
Pollutant Action Level

Turbidity (NTU) 126 
Nitrate & Nitrite total (mg/L) 2.6 
P total (mg/L) 1.46 
Cd total (Ng/L) 3.0 
Cu total (Ng/L) 127 
Pb total (Ng/L) 250 
Ni total (Ng/L) 54 
Zn total (Ng/L) 976 

 
 

2. The end-of-pipe assessment points for the determination of  SAL compliance are 
all major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6). The 
Copermittees must develop their monitoring plans to sample a representative 
percent of the major outfalls within each hydrologic subarea. Initially no more 
than onea total of 7 major outfalls per permittee will be considered.  At a 
minimum, major outfalls that exceed SALs must be monitored in the subsequent 
year. Any station that does not exceed an SAL for 3 years may be replaced with 
a different station. SAL samples must be 24 hour time weighted composites. 
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Errata Sheet #5 – Retrofitting Provision  
County of Orange Recommended Permit Modifications 

 

11/17/2009 

F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JURMP) 
 
3. EXISTING DEVELOPMENT COMPONENT 
 
d. Retrofitting Existing Development (Page 68) 

The Each CoPpermittees must develop and implement a retrofitting program 
which meets the requirements of this section. The goals of the existing 
development retrofitting program are to reduce impacts from hydromodification, 
promote LID, support riparian and aquatic habitat restoration, reduce the 
discharges of storm water pollutants from the MS4 to the MEP, and prevent 
discharges from the MS4 from causing or contributing to a violation of water 
quality standards. Where feasible, at the discretion of the Copermittees, the 
existing development retrofitting program may be coordinated with flood control 
projects and infrastructure improvement programs. 
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Errata Sheet #6 - BMP Inventory 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JURMP) 
 
1. DEVELOPMENT PLANNING COMPONENT 
 
f. BMP Maintenance Tracking (Page 42) 
 

(1) Each Copermittee must develop and maintain a watershed-based 
database to track and inventory all approved post-construction BMPs 
and BMP maintenance within its jurisdiction since July 2001beginning 
the effective date of this Order. LID BMPs implemented on a lot by lot 
basis at a single family residential home, such as rainbarrels, are not 
required to be tracked or inventoried. At a minimum, the database must 
include information on BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance 
certifications or verifications, inspections, inspection findings, and 
corrective actions, including whether the site was referred to the Vector 
Control District. 

 
(2) Each Copermittee must establish a mechanism not only to track post-

construction BMPs, but also to ensure that appropriate easements and 
ownerships are properly recorded in public records and the information 
is conveyed to all appropriate parties when there is a change in project 
or site ownership.  

 
(3)  Each Copermittee must verify that approved post-construction BMPs 

are operating effectively and have been adequately maintained by 
implementing the following measures: 

(a) An annual inventory of all approved BMPs within the 
Copermittee's jurisdiction. LID BMPs implemented on a lot 
by lot basis at a single family residential home, such as 
rainbarrels, are not required to be tracked or inventoried. 
The inventory must also include all BMPs approved for 
Priority Development Projects since July 2001; 
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Errata Sheet #7 - Irrigation Runoff Prohibition 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

FINDINGS 

15. Non-storm water discharges to the MS4 granted an influent exception [i.e., which 
are exempt from the effective prohibition requirement set forth in CWA section 
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order. Any 
exempted discharges identified by Copermittees as a source of pollutants are 
subsequently required to be addressed (emphasis added) as illicit discharges 
through prohibition and incorporation into existing IC/ID programs. The 
Copermittees have identified landscape irrigation, irrigation water and lawn 
water, previously exempted discharges, as a source of pollutants and 
conveyance of pollutants to waters of the United States. As such, the 
Copermittees shall address these discharges through the implementation of 
coordinated water conservation and landscape irrigation runoff reduction 
programs with the local water agencies.  This type of approach will prevent 
landscape irrigation runoff and minimize the conveyance of pollutants to the 
MS4. 

 
PERMIT PROVISIONS 

B. NON-STORM WATER DISCHARGES (Page 20) 

2. The following categories of non-storm water discharges are not prohibited unless 
a Copermittee or the Regional Board identifies the discharge category as a 
source of pollutants to waters of the U.S. Where the Copermittee(s) have 
identified a category as a source of pollutants, the category shall be addressed 
as an illicit discharge and prohibited through ordinance, order or similar means. 
The Regional Board may identify categories of discharge that either requires 
prohibition or other controls. For such a discharge category, the Copermittee, 
under direction of the Regional Board, must either prohibit the discharge 
category or develop and implement appropriate control measures to prevent the 
discharge of pollutants to the MS4 and report to the Regional Board pursuant to 
Section K.1 and K.3 of this Order. 

a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 

35.2005(20)] to MS4s; 
d. Uncontaminated pumped ground water8; 
e. Foundation drains8; 
f. Springs; 
g. Water from crawl space pumps8; 
h. Footing drains8; 
i. Air conditioning condensation; 
j. Flows from riparian habitats and wetlands; 

                                                 
8 Requires enrollment under Order R9-2008-002. Discharges into the MS4 require authorization from the 
owner and operator of the MS4 system. 
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Errata Sheet #7 - Irrigation Runoff Prohibition 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

k. Water line flushing910; 
l. Landscape irrigation; 
l.m. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
n. Irrigation water; 
o. Lawn watering; 
m.p. Individual residential car washing; and 
n.q. Dechlorinated swimming pool discharges11. 

 
3 (NEW REQUIREMENT) 

Each Copermittee shall coordinate with the water purveyor(s) within its 
jurisdiction and develop and implement a work plan that results in a coordinated 
water conservation and landscape irrigation runoff reduction program to prevent 
landscape irrigation runoff and minimize the conveyance of pollutants to the 
MS4. 

 

                                                 
9 This exemption does not include fire suppression sprinkler system maintenance and testing discharges. 
Those discharges may be regulated under Section B.3. 
10 Requires enrollment under Order R9-2002-0020. 
11 Including saline swimming pool discharges directly to a saline water body. 

Formatted: Bullets and Numbering
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Errata Sheet #8 – Report Submittal Date 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

 
PERMIT PROVISIONS 

K.  REPORTING 
 
3. Annual Reports (Page 86) 
 
a. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) ANNUAL 

REPORTS 
 

(1) Copermittees: Each Copermittee must generate individual JRMP Annual Reports 
which cover implementation of its jurisdictional activities during the past annual 
reporting period. Each Annual Report must verify and document compliance with 
this Order as directed in this section. Each Copermittee must retain records 
through 2015, available for review, that document compliance with each 
requirement of this Order. Each Copermittee must submit to the Principal 
Copermittee its individual JRMP Annual Report by the date specified by the 
Principal Copermittee. The reporting period for these annual reports must be the 
previous fiscal year. For example, the report submitted September 30, 2010 
November 15, 2010 must cover the reporting period July 1, 2009 to June 30, 
2010. 

 
(2) Principal Copermittee: The Principal Copermittee is responsible for collecting and 

assembling each Copermittee’s individual JRMP Annual Report. The Principal 
Copermittee must submit Unified JRMP Annual Reports to the Regional Board by 
September 30 November 15 of each year, beginning on September 30, 2010 
November 15, 2010. The Unified JRMP Annual Report must contain the 13 
individual JRMP Annual Reports. 

 
4. Interim Reporting Requirements (Page 90) 
 
For the July 2009-June 2010 reporting period, the Jurisdictional RMP must be submitted 
on January 31, 2011 November 15, 2010. Each Jurisdictional RMP Annual Report 
submitted for this reporting period must, at a minimum, include comprehensive 
descriptions of all activities conducted to fully implement the Copermittees’ Jurisdictional 
RMP documents, as those documents were developed to comply with the requirements 
of Order No. 2002-01. The Principal Copermittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 2002-01.
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Errata Sheet #8 – Report Submittal Date 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

 
ATTACHMENT D 

 
SCHEDULED SUBMITTALS SUMMARY 

 
Submittal  Permit Section Completion Date  Frequency 
Prohibitions on dry-weather discharges listed  B.2  365 days after adoption  Annual  
in Section B.2   and in annual reports   
Submit Certified Statement of Adequate Legal E.2  365 days after adoption  One time  
Authority   of the Order   
Flood Control Structure BMP Inventory and  F.3.a.(4)  2nd year JRMP Annual  One time  
Evaluation   Report   
Fiscal Analysis  H.3  With annual JRMP report  Annual  
Updated Jurisdictional Runoff Management  K.1.a  365 days after adoption  One time  
Plans   of the Order   
Updated Watershed Workplans  K.1.b  365 days after adoption  One time  
  of the Order   
Updated model SSMP  F.1.d, K.2.a  365 days after adoption  One time  
  of the Order   
Updated local SSMPs and amended  E.2, F.1.d,  180 days after RB  One time  
ordinances and certified statement of  K.2.a  determination that Model   
adequate legal authority to implement LID and  SSMP is in compliance   
hydromodification requirements     
Identify and remove barriers to LID  F.1.d.(4)(a)(v)  2nd year JRMP Annual  One time  
implementation   Report   
Report of Waste Discharge  K.2.b  At least 210 days prior to  One time  
  expiration of this Order   
Submit to Principal Copermittee(s) individual  K.3.a.(1)  Prior to September 30,  Annual  
JRMP Annual Reports   2010 November 15, 2010 

and annually  
 

  thereafter (Principal   
  Copermittee specifies   
  date of submittal)   
Principal Copermittee submits JRMP Annual  K.3.a.(2)  September 30, 2010 

November 15, 2010 and  Annual  

Reports to Regional Board   annually thereafter   
Principal Copermittee submits Notification of  M  180 days after adoption  One Time  
Principal Copermittee   of the Order   
Principal Copermittee submits description of  Monitoring and September 1, 2010 and  Annual  
Receiving Waters Monitoring Program  Reporting  annually thereafter   
 Program (M&R   
 Program),    
 III.A.1    
Receiving Waters and Runoff Monitoring  M&R Program, October 1, 2010 and  Annual  
Annual Reports  III.A.2  annually thereafter   
Principal Copermittee submits interim  M&R Program, January 31, 2010  One Time  
Receiving Waters Monitoring Program Annual III.B    
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Errata Sheet #8 – Report Submittal Date 
County of Orange Recommended Permit Modifications 

 

11/17/2009 

Submittal  Permit Section Completion Date  Frequency 
Report     
 
Hydromodification Management Plan  

 
F.1.h.5  

 
Draft within 2 years of  

 
One Time  

  adoption of the Order  for Draft  
Trash and Litter Impairment Special Study  M&R Program  Draft Monitoring Protocol  One Time  
 II.D.5  and Locations within 365   
  days of Order adoption   
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Ben Neill - Re: Orange County MS4 Tentative Order Hearing 

  
Hi Chris, 
  
I will be sure to pass along the document to the Board Members.  The Board Chair is well aware of the 
Counties desire to have one hour of time for testimony.  In my opinion, I believe the Chair is likely to grant 
approximately 30 mins to the County if they are representing the majority of the Copermittees.  The time-
certain start time of no earlier than 2:00pm was assigned mostly in deference to elected officials who will be 
traveling down to San Diego. 
  
R, 
-Jimmy 
  
 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 11/17/2009 5:13 PM >>> 
At tomorrow's hearing, the Permittees will be asking your Board to consider a series of specific modifications to the Tentative 
Order.  These are based upon the "redline document" that we discussed with your staff at a meeting in July.  The attached Errata 
Sheet contains proposed modifications that, if incorporated into the Order, would go a long way to resolve a number of our 
significant issues with the Order as currently written. 
  
It is requested that you provide copies of the Errata Sheet to Board members in advance of the public hearing. It is further 
requested that the Chair be notified of the Permittees collective desire for a one hour time block for testimony. Please be aware 
that a number of elected officials are expected to attend. 
  
Chris  

From:    James Smith
To:    Crompton, Chris;  Robertus, John
Date:    11/17/09 5:52 PM
Subject:   Re: Orange County MS4 Tentative Order Hearing
CC:    Boon, Richard;  Neill, Ben;  Skorpanich, MaryAnne;  Weiland, Jennifer

Page 1 of 1

1/14/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B02E2CBRegion9RB9Post1001...

0007059



Ben Neill - Re: S. Orange County permit 

  
Hi John, 
  
Thank you for the info regarding positions stated at the Urban Water Institute conference.  It sounds like 
Mr. Montevideo is continuing with arguments similar to those presented at the July 09 hearing and in 
written documents.  Our legal counsel, Catherine Hagan, is well prepared to address any concerns the 
Board may have in regards to effluent limitations.  
  
We look forward to seeing you tomorrow and appreciate USEPAs support for the Tentative Order. 
  
R, 
-Jimmy  
 
>>> <Kemmerer.John@epamail.epa.gov> 11/17/2009 11:36 AM >>> 
 
Hi David and Jimmy -  
 
I'm planning on attending your Board meeting tomorrow to testify in support of your proposed MS4 permit for S. Orange County. 
 I understand that consideration of the permit is scheduled to begin at 2pm, so will plan on arriving in the early afternoon.  
 
In reviewing the "Updates and Errata" we came across one error that you may have already caught.  You're moving section 
F.1.c.8. to section F.1.d.11.   This is a positive change, as it addresses one of our comments.  However, it appears that you've 
left in the reference to "F.1.c.8" in section F.1.d.7.  That reference should be changed to "F.1.d.11."    
 
If that's at all unclear, please let me know.  
 
Also, in case you hadn't heard, I wanted to let you know that the proposed S. Orange County permit came up at yesterday's 
"Urban Water Institute" conference in Irvine.  The conference is continuing today, but I only attended the first day, and 
participated in a panel on LID in MS4 permits.  The S.O.C. permit was specifically raised in a presentation by Richard 
Montevideo in a panel on legal issues.  Mr. Montevideo argued against the inclusion of numeric limits in MS4 permits.  Mr. 
Montevideo selectively cited various state and federal documents to support his arguments, which mentioned your proposal to 
include dry weather effluent limits.  I believe the June 3, 2009 letter that I forwarded to you a couple months back effectively 
states our position on numeric limits, and addresses some of the arguments made by Mr. Montevideo.  State Board attorney 
Betsy Jennings did a good job of responding to some of Mr. Montevideo's points.   Given that several of the municipalities 
present at this conference may testify at your meeting tomorrow, I wanted to once again recommend both our June 3, 2009 
letter, and the State Board's August 4, 2009 decision rejecting LA County's appeal of their MS4 permit's limits.    These 
documents support your proposed approach for establishing WQBELs for non-storm water dry weather effluent limits.  
 
FYI, during the LID panel at yesterday's conference, Eric Strecker gave a presentation similar to ones he's given at other 
Regional Board meetings where MS4 were adopted.  As you probably know, Eric is a consultant working for Orange County, 
Ventura County, and the building industry, among others.  You've probably seen similar arguments made, in which onsite 
retention is portrayed as technically infeasible.  It's our view that he's being very selective is identifying projects with onsite 

From:    James Smith
To:    Kemmerer, John
Date:    11/17/09 12:39 PM
Subject:    Re: S. Orange County permit
CC:    Ben Neill;  Bromley.Eugene@epamail.epa.gov;  David Barker;  Hagan (George), 

Catherine;  lin.cindy@epamail.epa.gov
Attachments:   CommentletterA-1780.pdf
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constraints, and emphasizing these over projects where LID has been successful.   I expect some of these arguments will be 
raised tomorrow.  It seems to me that your proposed permit language provides appropriate and reasonable avenues for 
compliance, including the provisions is section F.1.d.7 to take into account technical infeasibility when it truly exists.  
 
See you tomorrow,  
 
John  
213-244-1832  
 
 
----- Forwarded by John Kemmerer/R9/USEPA/US on 11/17/2009 10:35 AM -----  

 

 
 
Here's the letter I referred to regarding the LA County challenge over incorporation of WLA's into the LA County MS4.  
 
In  particular the first page deals with the incorporation of dry weather WLAs (non-stormwater), which was the primary issue at 
hand.  
 
The second page lays out our position on stormwater discharges, and refers to the 11/22/02 EPA Guidance that has been 
frequently cited.  
 
 
 
 
If you'd like to discuss further, please let me know.  
 
- John  
213-244-1832  

From: John Kemmerer/R9/USEPA/US 
To: dbarker@waterboards.ca.gov, jsmith@waterboards.ca.gov 
Cc: Eugene Bromley/R9/USEPA/US@EPA, Cindy Lin/R9/USEPA/US@EPA 
Date: 09/22/2009 04:37 PM 
Subject: EPA letter on LA County petition
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Ben Neill - CERF Letter in Support of Orange County MS4 Permit 

  
Please find attached CERF’s comment letter in support of the Orange County MS4 Permit being considered at tomorrow’s 
Regional Board meeting. 
  
Thank you, 
~Livia  
  

  
The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) named above.  This message may be an attorney-
client communication and, as such, is PRIVILEGED & CONFIDENTIAL.  If the reader of this message is not the intended recipient or an agent responsible for 
delivering it to the intended recipient, you are hereby notified that you have received this document (and any attachments) in error and that any review, 
dissemination, distribution or copying of this message is strictly prohibited.  If you have received this communication in error, please notify us immediately by e-mail 
and deliver the original message. 
  
To ensure compliance with requirements imposed by the IRS, we inform you that (a) any U.S. tax advice in this communication (including attachments) is limited to 
the one or more U.S. tax issues addressed herein; (b) additional issues may exist that could affect the U.S. tax treatment of the matter addressed below; (c) this 
advice does not consider or provide a conclusion with respect to any such additional issues; (d) any U.S. tax advice contained in this communication (including 
attachments) is not intended or written to be used, and cannot be used, for the purpose of promoting, marketing or recommending to another party any transaction 
or matter addressed herein, and (e) with respect to any U.S. tax issues outside the limited scope of this advice, and U.S. tax advice contained in this 
communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of avoiding tax-related penalties under the 
Internal Revenue Code. 
  

From:    "Livia Borak" <livia@CoastLawGroup.com>
To:    <jsmith@waterboards.ca.gov>, <bneill@waterboards.ca.gov>
Date:    11/17/09 8:41 PM
Subject:    CERF Letter in Support of Orange County MS4 Permit
CC:    "Marco Gonzalez" <marco@coastlawgroup.com>, "Sara Honadle" <sara@coastlawgroup.com>, 

"Gabriel Solmer" <gabe@sdcoastkeeper.org>
Attachments:   CERF Letter in Support of Orange County MS4 Permit.pdf

  

 

Livia Borak 
livia@coastlawgroup.com 
  
Coast Law Group LLP 
1140 South Coast Highway 101 
Encinitas, California 92024 
tel.  760.942.8505 x118 
fax 760.942.8515  
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 W ith respect to LID, CERF joins the previously submitted comments of National Resources1

Defense Counsel and San Diego Coastkeeper as to the preference for onsite retention before use of bio-

filtration, and mitigation requirements for sites using bio-filtration.

 Office of Chief Counsel Memorandum regarding Regulatory Authority for Imposing Numeric2

Effluent Limits on Dry W eather, Non-Storm W ater Discharges, in Municipal Storm W ater Permits,

November 5, 2009.

 Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d. 1159. 3

1140 S Coast Hwy 101  •  Encinitas, CA 92024  •  760.942.8505  •  www.cerf.org

November 17, 2009

Chairman Richard Wright and Boardmembers Via Electronic Mail

California Regional Water Quality Control Board jsmith@waterboards.ca.gov;
San Diego Region bneill@waterboards.ca.gov
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340

RE: Support for the Reissuance of NPDES Waste Discharge Requirements for
Discharges of Runoff from the Municipal Separate Storm Sewer Systems (MS4s)
(South Orange County Municipal Storm Water Requirements).(Tentative Order No.
R9-2009-0002) 

Dear Chairman Wright and Boardmembers:

Please accept this letter on behalf of Coastal Environmental Rights Foundation (CERF) in
support of the proposed South Orange County MS4 Permit (Permit). CERF is a nonprofit
environmental organization founded by surfers in North San Diego County and active throughout
California’s coastal communities. CERF was established to aggressively advocate, including
through litigation, for the protection and enhancement of coastal natural resources and the quality
of life for coastal residents. 

Though the Permit under consideration is specifically applicable only to Orange County, the
Regional Board’s adoption of the proposed permit will have far-reaching effects, setting a positive
precedent for drafting of future NPDES permits in Region 9, and throughout the state. Therefore,
CERF urges the Regional Board to adopt the proposed Permit.

I. The Permit Is Protective of Water Quality Standards and Beneficial Uses

The Permit contains numerous provisions to protect water quality, meet applicable water
quality standards, and restore beneficial uses. In particular, we strongly support the Permit’s
imposition of non-storm water (dry weather) numeric effluent limitations and storm water action
levels, coupled with an emphasis on Low Impact Development. Indeed, the Board’s recognition of
landscape irrigation, irrigation water and lawn water, previously exempted discharges, as sources
of pollutants to waters of the United States is a major step in the right direction.  1

Though some commenters have argued against the imposition of numeric effluent limits on
dry weather flows, as pointed out by Senior Staff Counsel, Catherine George Hagan, the Regional
Board most certainly has the authority to impose such a requirement in the Permit.  Indeed, it has2

long been settled the Regional Board may impose numeric effluent limits.3
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 40 C.F.R. § 122.26(b)(13).4

 40 C.F.R. § 122.26(d)(2)(iv)(B)5

 33 U.S.C. 1342(p)(3)(b)(iii)6

  Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d. 1159; 1166-67(“Under 33 U.S.C. §7

1342(p)(3)(B)(iii), the EPA's choice to include either management practices or numeric limitations in the

permits was within its discretion.” citing Natural Resources Defense Council, Inc. v. United States EPA,

(9th Cir. 1992) 966 F.2d 1292, 1308); see also, City of Abilene v. United States EPA, (5th Cir. 2003) 325

F.3d 657, 661.

 Id.8

 Id.9
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II. The Regional Board Has Authority to Impose Numeric Effluent Limits and Enforce
the MEP Standard

Senior Counsel’s memo articulately provides a legal basis for the implementation of the
Permit’s numeric effluent limits. However, one conclusion in the analysis need not be reached, and
weakens the Board’s existing authority to hold dischargers to the maximum extent practicable
(“MEP”) standard for exempt non-storm water flows (such as individual residential car wash water
and diverted stream flows) into the MS4. 

Clean Water Act section 1342(p)(3)(b)(ii) prohibits “non-storm water discharges into the
storm sewers”. As the memo correctly points out, storm water is defined as “storm water runoff,
snow melt runoff, and surface drainage.”  Everything else is non-storm water. 4

However, EPA regulations exempt certain non-storm water flows from the discharge
prohibition of section 1342(p)(3)(b)(ii).  These non-storm water flows are nonetheless subject to the5

Clean Water Act requirement to “reduce the discharge of pollutants to the maximum extent
practicable”.  Senior Counsel’s conclusion that non-storm water flows may never be subject to the6

MEP standard is therefore problematic. 

Though storm water and exempt non-storm water may enter storm drains, the Clean Water
Act still places the section 1342(p)(3)(b)(iii) burden on municipal dischargers. Even such allowable
flows must meet MEP when discharged from the MS4. Indeed, if the only permitted flow into an
MS4 is storm water, MEP must apply to all permissible flows in the MS4. Consequently, those non-
storm water discharges exempt from the section 1342(p)(3)(b)(ii) prohibition cannot be elevated to
a level beyond regulation applicable to storm water. Such an approach defies common sense, and
indeed, need not be adopted. 

The Regional Board has broad authority to establish conditions in NPDES permits under
section 1342(p).  The MEP standard provides the Regional Board the discretion to write permits7

contemplating use of best management practices and/or numeric limitations as a means of
compliance with state water quality standards.  8

Moreover, as Senior Counsel correctly points out, the “argument that non-storm water
discharges, prohibited from entry into the MS4 in the first instance, should be held to comply with
only the less stringent MEP standard developed for storm water discharges...is contrary to and
potentially renders the ‘effectively prohibit’ requirement in section 402(p)(3)(B)(ii) meaningless.”
Thus, non-exempt non-storm water discharges are held to the section 1342(p)(3)(B)(ii) prohibition
from entry into the MS4. 

Indeed, a standard limiting the applicability of numeric limits to non-storm water discharges
directly contradicts applicable caselaw.  If the Regional Board has discretion to apply numeric9

effluent limits to storm water, it must have the same authority to require numeric effluent limits for
non-storm water. Moreover, the commenters’ interpretation would make it meaningless to exempt
certain categories of non-storm water because once any water entered the MS4, it would no longer
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matter whether it entered the storm drain permissibly. 

Rather, CERF’s rationale is line with the Clean Water Act, regulations, judicial interpretation,
and the majority of Senior Counsel’s memo. With the exception of the assertion regarding
inapplicability of the MEP standard to exempt non-storm water flows, CERF agrees with and
supports Senior Counsel’s recitation of applicable law and the legal conclusions of the memo. 

III. Conclusion

CERF applauds the Regional Board staff for working diligently to write a strong, defensible,
and effective Permit. We therefore strongly urge the Regional Board to adopt the Permit. 

Sincerely,

MARCO A. GONZALEZ
COASTAL ENVIRONMENTAL RIGHTS FOUNDATION
Interim Executive Director
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Ben Neill - MS4 Permit 

  
Ben, 
  
Due to unexpected circumstances, I cannot attend today's MS4 Permit hearing for the Aliso Watershed. Please be 
assured of our community's support for a renewed permit capable of achieving measurable reductions of non-
storm discharges presently contaminating and eroding Aliso Creek. 
  
Attached are comments and recommendations submitted in 2007.  Most of the salient issues in this document 
remain germaine to the present permit deliberations and continue to support staff efforts to reduce water 
pollution of Aliso Creek and coastal receiving waters. A number of dedicated citizens will speak today in support 
of these and other productive recommendations. 
  
Thank you for your efforts and those of staff and the Regional Board to approve and implement timely solutions 
to water pollution. 
  
  
Michael Beanan 
Vice President 
South Laguna Civic Association 

From:    michael beanan <conxtns@hotmail.com>
To:    benjamin neill <bneill@waterboards.ca.gov>
Date:    11/18/09 5:45 AM
Subject:    MS4 Permit
Attachments:   MS4Permit112707.doc
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Board and Executive Director                                                     November 20, 2007                                                
California Regional Water Quality Control Board 
San Diego Region 9 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
 
  
RE: Tentative Order No. R9-2007-0002 NPDES, No. CAS0108740 
       Addendum to Public Comments of April 23, 2007 
       South Laguna Civic Association 
         
The members of the community of South Laguna represented by the South Laguna Civic 
Association, established in 1946, recognizes urban runoff from dry weather flows continues to be 
discharged through regional storm drain systems permitted exclusively to convey rain water. The 
Aliso Watershed is listed by CWA Section 303(d) as Impaired Waters for “Pacific Ocean 
Toxicity, Phosphorus, Bacterial Indicators, Benzo[b]flouranthene, Dieldrin and Sediment 
Toxicity”. 
 
Chronic illegal discharges from MS4 storm drains by Copermitees contribute in excess of 
5,000,000 gallons each day of polluted urban runoff to knowingly and negligently perpetuate a 
significant public health and safety nuisance at Aliso Beach in South Laguna, Laguna Beach, 
California. Marine life and critical habitat in locally protected coastal receiving waters and 
Environmentally Sensitive Areas (ESA) remain degraded by elevated flows of abandoned 
imported water which constitutes the primary source of dry weather polluted urban runoff. 
 
The SLCA joins other environmental organizations and responsible citizen groups demanding 
immediate cessation of illegal MS4 Discharges to creek and coastal receiving waters and 
adoption of Low Impact Development (LID) Standards for all new development and 
redevelopment projects along with other Recommended Actions as previously submitted. 
 
MS4 DISCHARGE CHARACTERISTICS 
 
According to the SDRWQCB website:  
 
1. Urban runoff contains “waste”, as defined in the California Water Code (CWC), and 
    pollutants that adversely affect the quality of the waters of the State. The discharge 
    of urban runoff from an MS4 is a “discharge of pollutants from a point source” into 
    waters of the U.S. as defined in the CWA. 
 
2. The most common categories of pollutants in urban runoff include total suspended 
    solids, sediment (due to anthropogenic activities); pathogens (e.g., bacteria, viruses, 
    protozoa); heavy metals (e.g., copper, lead, zinc and cadmium); petroleum products 
    and polynuclear aromatic hydrocarbons; synthetic organics (e.g., pesticides, 
    herbicides, and PCBs); nutrients (e.g., nitrogen and phosphorus fertilizers),   
    oxygen demanding substances (decaying vegetation, animal waste), detergents, and   

0007069



 2

    trash. 
 
3. The discharge of pollutants and/or increased flows from MS4s may cause or 
    threaten to cause the concentration of pollutants to exceed applicable receiving 
    water quality objectives and impair or threaten to impair designated beneficial uses 
    resulting in a condition of pollution (i.e., unreasonable impairment of water quality for 
    designated beneficial uses), contamination, or nuisance. 
 
4. Pollutants in urban runoff can threaten and adversely affect human health. Human 
    illnesses have been clearly linked to recreating near storm drains flowing to coastal 
    waters. Also, urban runoff pollutants in receiving waters can bioaccumulate in the 
    tissues of invertebrates and fish, which may be eventually consumed by humans. 
 
5. Urban runoff discharges from MS4s often contain pollutants that cause toxicity to 
    aquatic organisms (i.e., adverse responses of organisms to chemicals or physical 
    agents ranging from mortality to physiological responses such as impaired 
    reproduction or growth anomalies). Toxic pollutants impact the overall quality of 
    aquatic systems and beneficial uses of receiving waters. 
 
6. The Copermittees discharge urban runoff into lakes, drinking water reservoirs, rivers, 
    streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
    thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
    comprising the San Diego Region as shown in Tables 2a and 2b. Some of the 
    receiving water bodies have been designated as impaired by the Regional Board 
    and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
    to CWA section 303(d). Also shown in the Tables are the watershed management 
    areas (WMAs) as defined in the Regional Board report, Watershed Management 
   Approach, January 2002. 
 
7.The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various urban runoff related 
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at various 
watershed monitoring stations. Persistent toxicity has also been observed at some watershed 
monitoring stations. In addition, bioassessment data indicates that the majority of urbanized 
receiving waters have Poor to Very Poor Index of Biotic Integrity ratings. In sum, the above 
findings indicate that urban runoff discharges are causing or contributing to water quality 
impairments, and are a leading cause of such impairments in Orange County. 

 
8. When natural vegetated pervious ground cover is converted to impervious surfaces such as 

paved highways, streets, rooftops, and parking lots, the natural absorption and infiltration 
abilities of the land are lost. Therefore, runoff leaving a developed urban area is significantly 
greater in runoff volume, velocity, and peak flow rate than pre-development runoff from the 
same area. Runoff durations can also increase as a result of flood control and other efforts to 
control peak flow rates. Increased volume, velocity, rate, and duration of runoff greatly 
accelerate the erosion of downstream natural channels. Significant declines in the biological 
integrity and physical habitat of streams and other receiving waters have been found to occur 
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with as little as a 3-5% conversion from natural to impervious surfaces. The increased runoff 
characteristics from new development must be controlled to protect against increased erosion 
of channel beds and banks, sediment pollutant generation, or other impacts to beneficial uses 
and stream habitat due to increased erosive force. 

 
9. Urban development creates new pollution sources as human population density increases and 

brings with it proportionately higher levels of car emissions, car maintenance wastes, 
municipal sewage, pesticides, household hazardous wastes, pet wastes, trash, etc. which can 
either be washed or directly dumped into the MS4. As a result, the runoff leaving the 
developed urban area is significantly greater in pollutant load than the pre-development runoff 
from the same area. These increased pollutant loads must be controlled to protect downstream 
receiving water quality. 

 
10. Development and urbanization especially threaten environmentally sensitive areas (ESAs), 

such as water bodies designated as supporting a RARE beneficial use (supporting rare, 
threatened or endangered species) and CWA 303(d)-impaired water bodies. Such areas have a 
much lower capacity to withstand pollutant shocks than might be acceptable in other areas. In 
essence, development that is ordinarily insignificant in its impact on the environment may 
become significant in a particularly sensitive environment. Therefore, additional control to 
reduce pollutants from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA. 

 
11. Although dependent on several factors, the risks typically associated with properly managed 

infiltration of runoff (especially from residential land use areas) are not significant. The risks 
associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 

   infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
   processes of filtering and transformation that occur in the soil); (2) taking reasonable     

steps to prevent the illegal disposal of wastes; (3) protecting footings and foundations; and (4) 
ensuring that each drainage feature is adequately maintained in perpetuity. 
 
Reference: http://www.waterboards.ca.gov/rwqcb9/rb9board/Apr07/4-11-    
                   07%20items/item%209/EOSR%20SD2%20-%20Tentative%20Order%20R9-2007-  
                   0002%20with%20attach%20and%20monitoring.pdf 

 
By the preceding SDRWQCB analysis, the Aliso Watershed remains non-compliant with  
basic MS4 protocols and Copermitees persist in a 20 year pattern of disregard for the  
Rules and Regulations of the SDRWQCB. ESA habitats designated by the California  
Department of Fish and Game (December 2004) impacted by the degraded Aliso  
Watershed include the South Laguna Beach Marine Park (established 1968) and Niguel  
State Marine Park (established 1971). 
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 Legal Points and Authorities 
 
The California Water Act, Article 4, Chapter 3, Section 60310(e) of Title 22, California Code of 
Regulations states “Any irrigation runoff shall be confined………”. Moreover: 
 

Section 13142.5. In addition to any other policies established pursuant to this division, the 
policies of the state with respect to water quality as it relates to the coastal marine 
environment are that: (a) Wastewater discharges shall be treated to protect present and future 
beneficial uses, and, where feasible, to restore past beneficial uses of the receiving waters. 
Highest priority shall be given to improving or eliminating discharges that adversely affect 
any of the following:  

 
(1) Wetlands, estuaries, and other biologically sensitive sites.  
(2) Areas important for water contact sports.  
(3) Areas that produce shellfish for human consumption.  
(4) Ocean areas subject to massive waste discharge. Ocean chemistry and mixing 

processes, marine life conditions, other present or proposed outfalls in the vicinity, and 
relevant aspects of areawide waste treatment management plans and programs, but not 
of convenience to the discharger, shall for the purposes of this section, be considered in 
determining the effects of  such discharges. Toxic and hard-to-treat substances should 
be pretreated at the source if such substances would be incompatible with effective and 
economical treatment in municipal treatment plants. 

 
The Aliso Watershed incorporates all of the above high priority elements as it includes: 
 

(1) Aliso Estuary Tidewater Goby Habitat as inventoried in 1978 by the City of Laguna 
Beach, 

(2) Popular free diving, snorkeling, surfing and the Annual Aliso Beach World 
Skimboarding Championship,  

(3) Abalone and Mussel Shellfish Grounds, 
(4) The immediate oceanographic cell is subject to massive waste discharge and areawide 

waste treatment programs accumulating toxic substances associated with the daily 
discharge of over 5,000,000 gallons of urban runoff and, only 1 ½ mile offshore, 12 to 
15 million gallons of secondary treated sewage water for a cumulative total of 
20,000,000 gallons each day of wastewater contamination (Over 7 Billion Gallons 
Annually). 

 
The proposed Draft MS4 Permit is inappropriate and improper in that it violates laws and 
regulations pertaining to enforcement of Cleanup and Abatement Orders  (California Water Code 
Section 13304); the SWRCB Water Quality Enforcement Policy (February 19, 2002; pages 
3,4,11,26, 39,42); the Porter-Cologne Clean Water Act; and is a discriminatory violation of the 
State of California definition governing Environmental Justice  (Government Code Section 
65040.12 and Public Resources Code Section 72000). 
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Low Impact Development 

While immediate interventions with a sense of the imperative are urgently in need of support 
from the SDRWQCB and other regulatory agencies, new developments and redevelopments 
including residential remodels can benefit from incorporation of Low Impact Development 
(LID) Standards and Strategies. Immediate, short term interventions coupled with LID Standards 
can restore the natural semi-arid ecology of the Aliso Watershed.  

“Rooftops to Rivers” discusses techniques specific cities have implemented and examples of 
LID-type ordinances around the country( See: www.nrdc.org/ Rooftops to Rivers) 

�        City of Santa Monica, California - defines “new development,” to which 
specific storm water runoff control requirements apply, as “any construction 
project that (a) results in improvements to fifty percent or greater of the square 
footage of a building, (b) creates or adds at least five thousand square feet of 
impervious surfaces, or (c) creates or adds fifty percent or more of impervious 
surfaces.” (Santa Monica Municipal Code, Chapter 7.10.030(d)(3)); 

�        Contra Costa County, California – applies storm water runoff control 
requirements to “new and redevelopment projects that create 10,000 square feet or 
more of impervious area.”  (RWQCB, San Francisco Bay Region, Contra Costa 
Countywide NPDES Municipal Stormwater Permit Amendment Order No. R2-
2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at 
pp. 9-10 (lowering previous one-acre threshold for the application of performance 
standards effective August 15, 2006);  

�        State of New Jersey - defines “major development,” to which specific storm 
water runoff control requirements apply, as “any development that ultimately 
provides for disturbing one or more acres of land or increasing impervious surface 
by one-quarter acre or more.”  (New Jersey Stormwater Rules, N.J.A.C. § 7:8-
1.2); 

�        State of Washington – applies numeric storm water treatment requirements to 
any project adding 5,000 square feet or more of new impervious surface.  (Phase I 
Municipal Stormwater NPDES General Permit (Draft Feb. 15, 2006) Appendix I 
(Minimum Technical Requirements for New Development and Redevelopment), 
at pp. 7, 8, 20); 

�        State of Maryland – requires storm water management plans for any 
development that disturbs 5,000 square feet or greater.  (Maryland Code, Title 26, 
Subtitle 17, Chapter 2, §5B; see also Maryland Model Stormwater Management 
Ordinance (July 2000) at pp. 2, 5, 8); 
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�        City of Portland, Oregon – employs “a citywide pollution reduction 
requirement for all development projects with over 500 square feet of impervious 
development footprint area, and all existing sites that propose to create new off-
site stormwater discharges.” (Stormwater Management Manual (adopted July 1, 
1999; updated September 1, 2004) Chapter 1.5.2 (Pollution Reduction 
Requirements) at p.1-25); 

�        Stafford County, Virginia – uses an exemption approach under which low 
impact development practices apply to all development except a) mining/oil & 
gas operations; b) agriculture; c) linear development projects that are less than 1-
acre, insignificant increases in peak flow, and no flooding or downstream erosion 
problems; d) single family not part of a subdivision; e) structure ancillary to 
single-family homes; and e) “land development projects that disturb less than two 
thousand five hundred (2,500) square feet of land.”  (Stafford County Muni. Code 
§ 25.5-1(f).)  

(Reference:  Michelle Mehta, Project Attorney, Natural Resources Defense Council) 

The public, residents of Laguna Beach and visitors from around Orange County and beyond 
deserve the highest standards from the SDRWQCB to protect us and future generations from 
urban runoff pollution. California must lead the way towards implementing timely solutions and 
wise, low impact development as we move forward. 

Recommended Actions 
 

1. The pattern of negligence and waste characterizing systematic failed measures by 
Copermitees demands intervention by the SDRWCB to institute Cleanup and Abatement 
measures aimed at numerical reductions of contaminated flow rates in a prompt, specific 
timetable at known inland MS4 facility “point sources”. 

 
2. To encourage compliance with basic water quality protection measures, issue citations 

against Copermitees for creating and perpetuating an attractive public nuisance by 
knowingly allowing inland dry weather MS4 discharges to accumulate and pollute a 
coastal estuarine wetland, Aliso Beach and the South Laguna Beach State Marine Park. 
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Illegal breaching of natural beach sand berm 
to create attractive public nuisance 

 
3. SDRWQCB interventions can include: 
 

 Diversions to inland SOCWA facilities for treatment and reuse as reclaimed 
water. The City of Laguna Beach received SDRWQCB Approvals for 13 dry 
weather/first flush diversions to the Coastal Treatment Plant for beneficial reuse 
as reclaimed water. The Aliso Watershed, as the largest watershed in the City, has 
yet to receive approvals for any diversions. The inconsistent application of 
regulatory actions raises issues of fairness and legal propriety. The Aliso 
Watershed must target proximate historic natural flow regimes to achieve any 
reasonable restoration of the habitat:  creeks, canyons, coast and ocean. 

 
 Strategic capture of MS4 discharges for filtration and local beneficial reuse until 

Copermitees demonstrate measurable results over the next 3 to 10 years capable 
of removing dry weather urban runoff for beneficial reuse and water/energy  
conservation mandates. 
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Aliso Bioregional Watershed 

 
 
 Fines levied against offending subwatershed, cities, homeowner associations, golf 

courses and others with elevated dry season discharge rates detected during 
monitoring activities at known point sources 
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 Fines levied against offending inland water districts for failing to control urban 
runoff (i.e.” imported water byproduct”) through monitoring, punitive pricing 
structure and more aggressive recycled water programs 

 
   4.   During the current permit period, Copermitees have failed to achieve measurable   

   reductions in MS4 discharges. SDRWQCB must exercise authority and assume   
   control over the present, clearly defective watershed management programs.      
   Private subcontractor services can be retained with stipulations for numerical   
   reductions of flows and constituents within time certain performance parameters.   
   Funds for such services can be recovered by reallocating funds presently wasted by   
   failed Copermitee watershed management practices. 

 
  5.   Relative to Low Impact Development (LID): 
 

A.  Expand the definition of “Priority Development Project” to include all new   
      development and redevelopment projects. 

            B.  Adopt a standard of 3% maximum allowable Effective Impervious Area (EIA) in all  
                  Priority Development Projects and Redevelopment Projects 
            C.  Identify all LID BMPs as the principle storm drain management strategy for  
                  development and redevelopment projects 
            D.  Require a three month timeline for Copermitees to develop guidelines for LID  
                  strategies 
 
 
6.   As mitigation for a pattern of failed watershed management programs that flood   

  creek and coastal waters, Copermitees should be directed to restore the Aliso    
  Coastal Estuary Wetlands to 1970 water levels for the reintroduction of the federally   
  listed tidewater goby  (designated “Potential Reintroduction Site” – US Fish and    
  Wildlife Service, South Coast Recovery Unit: Sub-Unit SC 1 (Eastern Half), 2005). 

 
Conclusion 
 
Twenty years and $20 million represents too much time and too much money wasted on 
mismanagement of dry weather urban runoff pollution contaminating Aliso Creek, Aliso Beach 
and the South Laguna Beach State Marine Park. According to Stream Gage Information 
(Appendix D, Aliso Creek Watershed Chapter), “Data consisting of periodic discharge 
measurements was measured at one site on Aliso Creek between the years of 1932 and 
2002….Historically (pre-urbanization), Aliso Creek was an ephemeral creek”. 
 
Water quality laws and regulations are not intended to be implemented for the convenience of 
Copermitees, inland Water Districts and their cohorts among the Residential Development and 
Building Industries.  Dry weather MS4 discharges are directly attributable to the collective 
practices of these entities and constitutes an industrial wastewater byproduct from known point 
sources.  
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Arguments to perpetuate and allow ongoing water pollution based upon “Maximum Extent 
Practicable”, while being a scientifically imprecise concept, does not on balance take into 
account “practical” protection of irreplaceable coastal wetlands and ocean resources 
unnecessarily flooded by dry weather MS4 discharges. Nor does this argument account for the 
“unpractical” and costly poisoning of local sea mammals, birds and humans with water borne 
illnesses. 
 
The San Diego Watershed Treatment System, supervised by the Santa Ana Regional Water 
Quality Control Board, demonstrates the effectiveness of strategic interventions sited among 
known inland point sources. Removing harmful dry weather urban runoff water quality 
constituents and elevated flows is possible through aggressive leadership by Regional Boards. 
 

      The South Laguna Civic Association appreciates the efforts by the San Diego Regional Water 
Quality Control Board to consider the enormous impacts of uncontrolled MS4 dry weather urban 
runoff pollution before approving a genuinely effective MS4 Permit Program for the Aliso 
Watershed.                                                                            

 
Respectfully submitted, 
 
 
 
 
Bill Rihn                                                                             Michael Beanan 
President                                                                             Board of Directors 
South Laguna Civic Association                                        South Laguna Civic Association 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Attachments 
         
                California Regional Water Quality Control Board, San Diego Region 9, April 23, 2007 
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Ben Neill - MS4 Adoption 

  
Good Afternoon Ben, Jimmy and Chad: 
  
I want to thank you for your fine presentation yesterday on the MS4 Permit.  You three strong men have 
prevailed throughout and your continued perserverance and tolerance during all these years of writing and 
re-writing the MS4 Permit has FINALLY paid off.  I hope you aren’t brain-damaged.  Certainly you have had 
more than your share of ‘water-boarding’at these Hearings and I bet your MS4 is pretty watertight as a 
result.  Clean water may become a reality before I die!   
  
I know there are details to be worked out regarding NEL’s but on behalf of all the environmentalists in 
Laguna I can’t thank you enough for your hard work.  I love you guys, you guys rock!  Charlotte 
  
PS Please forward to Jimmy, your boss and Chad your colleague - tx 
  
  
  
Charlotte Masarik 
761 Oak Street 
Laguna Beach, Ca 92651 
949-494-1630 Land 
949-295-8040 Mobile 
charlottemasarik@cox.net 
  

From:    "Charlotte Masarik" <charlottemasarik@cox.net>
To:    "'Ben Neill'" <bneill@waterboards.ca.gov>
Date:    11/19/09 3:56 PM
Subject:   MS4 Adoption
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(1/14/2010) Ben Neill - MS4 - approved?? Page 1

From: Penny Elia <greenp1@cox.net>
To: Ben Neill <bneill@waterboards.ca.gov>, James Smith <jsmith@waterboards.c...
Date: 11/19/2009 7:24 AM
Subject: MS4 - approved??

Good morning, gentlemen -

Once again, I applaud your efforts!  You are our heroes!

Jack and I had to leave to get to another environmental meeting in OC  
last night.  We did not get to hear the "approval."  Please, please  
tell me it was approved.

For some reason, I was very nervous and off yesterday during my  
testimony.  Gee, guess all those attorneys finally got to me!  I hope  
what I had to say made some sense.  Tony, those street sweeper  
"bristles" (long metal strips) that Ben was kind enough to hand to the  
board, fall out of the sweepers on a weekly basis every time they do  
the street(s).  That pile of metal is left on my block alone each  
week.  That's state-of-the-art street sweeping in Laguna Beach.  If I  
don't pick those up they go into the storm drain.  I don't get them  
from all over the city - just my block or within my neighborhood.   
Think about the amount of metal strips going into the receiving waters  
of the Pacific.  BUT, we don't need a new MS4...everything is just  
fine...  And the Montage just keeps pouring purple water into the  
coves on a daily basis.  And the shopping center allows all the  
sediment to run off into the storm drain.  And Albertson's trash  
compactor leaks into the storm drain.  However, we don't need a new  
MS4...

Please, please - give me some good news.  Tell me we did it yesterday  
- finally.

THANKS AGAIN - we love you all!

Penny Elia
Sierra Club
949-499-4499

0007080



0007081



Ben Neill - RE: MS4 Permit 

  
 
Thanks Ben for the update.  
 
Reports from those in attendance Wednesday reflect a real appreciation for the efforts of Jimmie, Chad and you 
to bring accountability and measurable reductions of dry weather flows into Aliso Creek. 
 
Let us know how we can continue to support a meaningful, enforceable MS4 Permit for the Aliso Watershed. 
 
Mike 
 

Date: Thu, 19 Nov 2009 09:28:39 -0800 
From: BNeill@waterboards.ca.gov 
To: conxtns@hotmail.com 
Subject: Re: MS4 Permit 
 
Michael, 
  
At yesterday's hearing, the Board accepted all of the permit except for the non-storm water dry weather numeric 
effluent limitations.  The Board directed staff to come back in December with modified language changing the 
NELs to action levels.  That is the only thing left to be discussed.  The Board had concerns about imposing 
mandatory minimum penalties on effluent limitations.   Thank-you for all of the comments and attending all the 
meetings.  
  
Sincerely, 
Ben Neill 
 
>>> michael beanan <conxtns@hotmail.com> 11/18/2009 5:43 AM >>> 
Ben, 
  
Due to unexpected circumstances, I cannot attend today's MS4 Permit hearing for the Aliso Watershed. Please be 
assured of our community's support for a renewed permit capable of achieving measurable reductions of non-
storm discharges presently contaminating and eroding Aliso Creek. 
  
Attached are comments and recommendations submitted in 2007.  Most of the salient issues in this document 
remain germaine to the present permit deliberations and continue to support staff efforts to reduce water 
pollution of Aliso Creek and coastal receiving waters. A number of dedicated citizens will speak today in support 
of these and other productive recommendations. 
  
Thank you for your efforts and those of staff and the Regional Board to approve and implement timely solutions 
to water pollution. 
  
  
Michael Beanan 
Vice President 
South Laguna Civic Association 

From:    michael beanan <conxtns@hotmail.com>
To:    benjamin neill <bneill@waterboards.ca.gov>
Date:    11/20/09 10:53 AM
Subject:   RE: MS4 Permit

Page 1 of 1

1/14/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B06753DRegion9RB9Post1001...

0007082



(1/14/2010) Ben Neill - CONFIRMED: R9 - Orange County MS4 Permit December 16 2009 Board meeting Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 11/30/2009 1:54 PM
Subject: CONFIRMED: R9 - Orange County MS4 Permit December 16 2009 Board meeting

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
>
> --=__PartF6DCA4FF.0__=
> Content-Type: multipart/alternative; boundary="=__PartF6DCA4FF.1__="
>
> --=__PartF6DCA4FF.1__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
>
>
> =20
> Dear interested party,
> =20
> At their regularly scheduled meeting on December 16, 2009, the Regional =
> Board will continue deliberation, hear public comments, and consider =
> adoption of Tentative Order no. R9-2009-0002, the Orange County MS4 =
> Permit.  Public verbal comments are limited only to changes made in =
> Tentative Order language pertaining to Non-Storm Water Numeric Effluent =
> Limitations.  The meeting will take place at the Water Quality Control =
> Board meeting room, 9174 Sky Park Court, San Diego, CA. The meeting is =
> scheduled to begin at 9 a.m.  The Orange County permit is scheduled for =
> agenda item No. 12, the first item after the consent agenda.=20
> =20
> Please feel free to contact me if you need directions to the meeting or =
> have any questions.
> =20
> Sincerely,
> =20
> =20
> =20
> =20
> Ben Neill
> Water Resource Control Engineer
> Northern Watershed Protection Unit
> San Diego Regional Water Quality Control Board
> 9174 Sky Park Ct., Suite 100
> San Diego, CA 92123
> Tel: (858) 467-2983
> Fax: (858) 571-6972
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Ben Neill - R9 - Orange County MS4 Permit December 16 2009 Board meeting 

  
  
Dear interested party, 
  
At their regularly scheduled meeting on December 16, 2009, the Regional Board will continue deliberation, hear public 
comments, and consider adoption of Tentative Order no. R9-2009-0002, the Orange County MS4 Permit.  Public verbal 
comments are limited only to changes made in Tentative Order language pertaining to Non-Storm Water Numeric Effluent 
Limitations.  The meeting will take place at the Water Quality Control Board meeting room, 9174 Sky Park Court, San Diego, CA. 
The meeting is scheduled to begin at 9 a.m.  The Orange County permit is scheduled for agenda item No. 12, the first item after 
the consent agenda.  
  
Please feel free to contact me if you need directions to the meeting or have any questions. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    11/30/09 1:54 PM
Subject:    R9 - Orange County MS4 Permit December 16 2009 Board meeting
Attachments:   12-16-09agenda.pdf; Part.003; Part.004
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STATE OF CALIFORNIA 
  REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION 

AGENDA 
 

Wednesday, December 16, 2009 
9:00 a.m. 

 
 

Water Quality Control Board 
Regional Board Meeting Room 

9174 Sky Park Court 
San Diego, California 

 
 

The purpose of this meeting is for the Regional Board to obtain testimony and information from 
concerned and affected persons and to make decisions based on the information received. 
Persons who want to submit written comments or evidence on any agenda item must comply 
with the procedures described in the agenda and agenda notes.  Persons wishing to speak at 
the meeting should complete an attendance card (see Note F, attached to this Notice).  The 
Regional Board requests that all lengthy comments be submitted in writing in advance of the 
meeting date.  To ensure that the Regional Board has the opportunity to fully study and consider 
written material, comments should be received in the Regional Board's office no later than noon 
on Tuesday, December 1, 2009,* and should indicate the agenda item to which it is applicable.  
If the submitted written material is more than 5 pages or contains foldouts, color graphics, 
maps, etc., 15 copies must be submitted for distribution to the Regional Board members and 
staff.  Written material submitted after 5:00 P.M. on Tuesday, December 8, 2009 will not be 
provided to the Regional Board members and may not be considered by the Regional Board 
(See Note D, attached to this Notice). 
 
*PLEASE NOTE THAT SOME ITEMS ON THE AGENDA MAY HAVE BEEN PREVIOUSLY 
NOTICED WITH EARLIER DEADLINES FOR SUBMITTING WRITTEN COMMENTS OR MAY 
HAVE A SEPARATE HEARING PROCEDURES DOCUMENT THAT ESTABLISHES 
DIFFERENT DEADLINES FOR SUBMITING WRITTEN MATERIALS.  IN THOSE CASES THE 
DIFFERENT DEADLINES APPLY. 
 
Comments on agenda items will be accepted by E-mail subject to the same conditions set forth 
for other written submissions as long as the total submittal (including attachments) does not 
exceed five printed pages in length.  E-mail must be submitted to: 
rb9agenda@waterboards.ca.gov to insure consideration by the Regional Board.  Type the word 
“Agenda” in the subject line. 
 
Pursuant to Title 23, California Code of Regulations, Section 648.4, the Regional Board may 
refuse to admit written testimony into evidence if it is not submitted to the Regional Board in a 
timely manner, unless the proponent can demonstrate why he or she was unable to submit the 
material on time or that compliance with the deadline would create an unreasonable hardship.   
 
NOTE D, attached to this Notice, refers to the procedures that will be followed by the Regional 
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Board in contested adjudicatory matters if a separate Hearing Procedures Document has not 
been issued for a particular agenda item.  Parties requesting an alternate hearing process must 
do so in accord with the directions in NOTE D.  Any such request, together with supporting 
material, must be received in the Regional Board’s office no later than noon on Tuesday, 
December 1, 2009. 
 
Copies of the agenda items to be considered by the Regional Board are posted on 
the Regional Board’s website at 
http://www.waterboards.ca.gov/sandiego/board_info/agendas 
Except for items designated as time certain, there are no set times for agenda items.  Items may 
be taken out of order at the discretion of the Chairman. 
 
1. Roll Call and Introductions 
 
2. PUBLIC FORUM:  Any person may address the Board regarding a matter within the 

Board's jurisdiction that is not related to an item on this Meeting agenda and is not 
scheduled for a future Meeting.  Comments will generally be limited to three 
minutes, unless otherwise directed by the Chair.  Any person wishing to make a 
longer presentation should contact the Executive Officer at least ten days prior to the 
meeting. 

 
3. Minutes of Board Meeting: November 18, 2009. 
 
4. Chairman's, Board Members', State Board liaison's and Executive Officer's Reports: These 

items are for Board discussion only.  No public testimony will be allowed, and the Board 
will take no formal action. 

 
5. Recognition: Resolution of Appreciation for Executive Officer John Robertus (Tentative 

Resolution No. R9-2009-0180).  
 
Consent Calendar: Items 6 through 11 are considered non-controversial issues. (NOTE:  
If there is public interest, concern or discussion regarding any consent calendar item or 
a request for a public hearing, then the item(s) will be removed from the consent 
calendar and considered after all other agenda items have been completed.) 
 
6. Waste Discharge Requirements: Orange Grove Energy, LP C/O J-Power USA 

Development Co., Ltd., Orange Grove Power Plant, San Diego County (Requirements 
for the use of recycled water for cooling tower makeup water, toilet flushing, and 
irrigation of landscaping and for the discharge of domestic wastewater)  (Tentative Order 
No. R9-2009-0110) (Cathryn Henning) 

 
7. Waste Discharge Requirements: County of San Diego, San Pasqual Academy 

Wastewater Treatment Facility, San Diego County (Update of current requirements 
prescribed in Order No. 94-04) (Tentative Order No. R9-2009-0072) (Cathryn Henning) 

 
8. Waste Discharge Requirements: California Department of Transportation, Buckman 

Springs Roadside Rest Area, San Diego County (Tentative Order No. R9-2009-0105) 
(Requirements for discharges from restrooms and recreational vehicles to an onsite 
wastewater treatment system) (Fisayo Osibodu) 

 
 
9. Waste Discharge Requirements Revision: Oak Knoll Campground, San Diego County 
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(Ownership change) (Tentative Addendum No. 2 to Order No. 94-039) (Fisayo Osibodu) 
 
10. NPDES Permit Rescission: Hubbs-Seaworld Research Institute, Leon Raymond 

Hubbard, Jr., Marine Fish Hatchery, Agua Hedionda Lagoon, San Diego County, An 
Order Rescinding Order No. 2001-237, NPDES Permit No. CA0109355, (Tentative 
Order No. R9-2009-0090) (Joanne Cofrancesco) 

 
11. Administrative Civil Liability Against Minshew Brothers Steel Construction, Inc.  The 

Regional Board will consider adoption of a tentative Order that would accept an offer to 
settle administrative civil liability proposed in Complaint No. R9-2009-0058 for failure to 
submit the FY 2006-07 and FY 2007-08 annual storm water monitoring reports required 
by State Board Order No. 97-03-DWQ, NPDES No. CAS00001, Waste Discharge 
Requirements for Discharges of Storm Water Associated with Industrial Activities 
Excluding Construction Activities.  If the Regional Board rejects the tentative Order, the 
matter may be rescheduled to a future public hearing at which time the Regional Board 
will receive evidence and testimony and consider assessment of liability. (Tentative 
Order R9-2009-0148) (Rebecca Stewart) 

 
Remainder of the Agenda (Non-Consent Items): 
 
12. Reissuance of NPDES Waste Discharge Requirements for Discharges of Runoff from 

the Municipal Separate Storm Sewer Systems (MS4s) draining the watersheds of the 
County of Orange, the Orange County Flood Control District, and the incorporated Cities 
of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, 
Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan 
Capistrano within the San Diego Region (South Orange County Municipal Storm Water 
Requirements).  The Board will continue deliberation, hear public comments, and 
consider adoption of Tentative Order No. R9-2009-0002 (formerly Tentative Orders No. 
R9-2008-0001 and R9-2007-0002).  Public verbal comments are limited only to changes 
made in Tentative Order language pertaining to Non-Storm Water Numeric Effluent 
Limitations (NELs).  (Tentative Order No. R9-2009-0002) (Ben Neill) 

 
13. NPDES Permit Reissuance: General Waste Discharge Requirements for Discharges of 

Hydrostatic Test Water and Potable Water to Surface Waters and Storm Drains or Other 
Conveyance Systems Within the San Diego Region (Tentative Order No. R9-2009-0094, 
NPDES No. CAG679001) (Michelle Mata) 

 
14. NPDES Permit Minor Modifications:  Dynegy South Bay LLC, South Bay Power Plant 

Discharge to San Diego Bay, Order No. R9-2004-0154, NPDES No. CA0001368:  The 
Regional Board will consider adoption of tentative Order No. R9-2009-0178 ratifying 
minor modifications to Order No.  R9-2004-0154 made by the Executive Officer by letter 
dated November 9, 2009.  The Regional Board requests that public comments be limited 
to the November 9. 2009 minor modifications described in tentative Order No. R9-2009-
0178.  (David Barker & Brian Kelley) 
 

15. Adoption of 2008 Update of Federal Clean Water Act Sections 305(b) and 303(d) 
Integrated Report on Evaluation of Surface Water Quality and Listing of Impaired Water 
Body Segments in the San Diego Region (Tentative Resolution No. R9-2009-0163) (Alan 
Monji) 

 
16. Status Report: SOCWA Request for Permit Modification for Brine Discharge (David 

Barker & Brian Kelley) 
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17. Closed Session - Discussion of Ongoing Litigation [Authorized under Government Code 
Section 11126, subd. (e)] 
The Regional Board may meet in closed session to discuss ongoing litigation for the 
following cases: 
 
Civil Actions 

  
a.   People of the State of California Ex Rel. the Regional Water Quality Control Board, 

San Diego Region v. Carlos Marin, an individual in his capacity as Commissioner of 
the International Boundary and Water Commission, United States Section, et al., 
Complaint for Violations of the Clean Water Act and Related State Law Claims.  
United States District Court, Southern District of California, Case No. 01-CV-
027BTM(JFS) (filed February 2001).  (John Robertus) 

 
b.   Surfrider Foundation v. California Regional Water Quality Control Board -- San Diego 

Region and California State Water Resources Control Board; (Cabrillo Power I, LLC, 
Real Party-in-Interest), Petition for Writ of Mandate.  San Diego County Superior 
Court, Case No. 37 2007-00069621-CU-PT-CTL (filed July 2007). (Brian Kelley) 

 
c.   William G. Dickerson and Heidi Dickerson, Husband and Wife; Larry Gunning and 

Penelope L. Gunning, Husband and Wife; and Perry & Papenhausen, Inc., a 
California Corporation v.  San Diego Regional Water Quality Control Board, a Public 
Entity, Petition for Writ of Mandate.  San Diego County Superior Court, Case No. 37-
2007-00075846-CU-WM-CTL (filed September 2007).  (Frank Melbourn) 

 
d. In re: Test Claim on California Regional Water Quality Control Board, San Diego 

Region, Order No. R9-2007-001, (NPDES No. CAS0108758) Waste Discharge 
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm 
Sewer Systems (MS4s) Draining the Watersheds of the County of San Diego, the 
Incorporated Cities of San Diego County, the San Diego Unified Port District, and the 
San Diego County Regional Airport Authority adopted on January 24, 2007. Test 
Claim filed by San Diego County, et al., with Commission on State Mandates, No. 
07-TC-09 (filed June 2008). (Catherine George Hagan) 

 
e. Joye Goodwin and Hope Goodwin v. EDCO Disposal Corporation, a California 

Corporation, dba EDCO Waste & Recycling Services, State of California Water 
Resources Board, John P. Anderson, et al., San Diego County Superior Court No. 
37-2007-00066373-CU-PO-NC (filed March 2009). (John Anderson, Catherine Hagan) 

 
f. William and Lori C. Moritz v. California Regional Water Quality Control Board, San 

Diego Region, Petition for Writ of Mandate.  San Diego County Superior Court, Case 
No. 37-2009-00093097-CU-WM-CTL (filed June 2009) (Christopher Means) 

 
Petitions for Review Pending Before State Water Resources Control Board 
 
g. Petition of NRDC, Inc. (Waste Discharge Requirements Order No. R9-2007-001 

[NPDES No. CAS0108758] for Urban Runoff Discharges from the Municipal Storm 
Systems in the Incorporated Cities of San Diego, San Diego Unified Port District, and 
San Diego Regional Airport Authority, SWRCB/OCC File A-1830(c), filed February, 
2007 (in abeyance). 
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h. Petition of City of San Marcos (Investigative Order No. R9-2008-0118 for City of San 
Marcos Discharge of Material into Upper Copper Creek, San Marcos, San Diego 
County), filed October, 2008 (in abeyance). 

 
i. Petition of Natural Resources Defense Council and San Diego Coastkeeper 

(Executive Officer Approval of Countywide Model Standard Urban Stormwater 
Mitigation Plan for Development Applications), SWRCB/OCC File A-2010, filed April 
2009 (in abeyance).  (Eric Becker)     

 
j. Petition of San Diego Coastkeeper and Petition of Surfrider Foundation (Order No. 

R9-2009-0038 (Poseidon Resources Corporation, Carlsbad Desalination Plant, 
Order Amending Waste Discharge Requirements No. R9-2006-0065 [NPDES No. 
CA0109223]), SWRCB/OCC File A-2024 and A-2024(a), filed June 2009.  (Michelle 
Mata) 

 
k. Petition of Department of the Navy (Waste Discharge Requirements Order No. R9-

2009-0081 [NPDES No. CA0109185] for the United States Department of the Navy, 
Naval Base Coronado, San Diego County), SWRCB/OCC File A-2032, filed July 
2009.  (Vicente Rodriguez) 

 
l. Petition of South Coast Water District and South Orange County Wastewater 

Authority (Administrative Civil Liability Order No. R9-2009-0048 for South Orange 
County Wastewater Authority, South Coast Water District Groundwater Recovery 
Facility, San Diego County), SWRCB/OCC File A-2035, filed July 2009.  (Jeremy 
Haas) 

 
m. Petition of La Costa Town Square, LLC (Denial of Clean Water Act section 401 

Water Quality Certification, La Costa Town Square Project, Application 09C-043, 
San Diego County), SWRCB/OCC File A-2039, filed August 2009 (in abeyance).  
(Chiara Clemente) 

 
n. Petition of San Juan Capistrano (Revised Cleanup and Abatement Order No. R9-

2009-0124 for Chevron USA, Inc and the City of San Juan Capistrano at Chevron 
Service Station No. 9-3417, 32009 Camino Capistrano, San Juan Capistrano, 
Orange County), SWRCB/OCC File A-2051, filed October 2009 (in abeyance). 

 
18. Closed Session - Consideration of Initiation of Litigation or Discussion of Significant 

Exposure to Litigation 
 The Regional Board may meet in closed session to initiate or consider initiating litigation 

against persons who are alleged to have violated the Porter-Cologne Water Quality 
Control Act or the federal Clean Water Act or to discuss significant exposure to litigation 
[Authorized under Government Code Section 11126(e)] (John Robertus) 

 
19. Closed Session - Deliberation on a Decision to be Reached Based on Evidence 

Introduced in a Hearing   
 The Regional Board may meet in closed session to consider evidence received in an 

adjudicatory hearing and to deliberate on a decision to be reached based upon that 
evidence [Authorized under Government Code Section 11126(c)(3)]  

 
 
 
20. Closed Session - Personnel 

0007089



Agenda Notice for December 16, 2009 Page 6 
 

 

 The Regional Board may meet in closed session to consider the appointment, 
employment, evaluation of performance, or dismissal of a public employee or to hear 
complaints or charges brought against that employee by another person or employee 
unless the employee requests a public hearing [Authorized under Government Code 
Section 11126(a)] 

 
21. Arrangements for Next Meeting and Adjournment 
  Wednesday, February 10, 2009 - 9:00 a.m. 
   Water Quality Control Board 
   Regional Board Meeting Room 
   9174 Sky Park Court 
   San Diego, California 
 
 
 

Notifications 
 
A.  Public Participation 30-day Notice  
The Regional Board intends to issue a no further action letter for remediation of an unauthorized 
release of petroleum fuel wastes from a leaking underground storage tank (UST) at Building 
33360 at Marine Corps Base Camp Pendleton, California.  This notification is made pursuant to 
California Code of Regulations, Title 23, Chapter 16, Article 11, section 2728.  UST site 33360 
is an active gasoline station where soil was contaminated by gasoline due to a piping leak.  In 
October 2008, approximately 475 cubic yards of gasoline-impacted soil was excavated. 
Confirmation soil samples indicate that about 3.5 cubic yards of gasoline-impacted soil remain 
in place.  No petroleum hydrocarbon fuel wastes were detected in groundwater at levels above 
their respective detection limits.  The residual concentrations of fuel constituents do not appear 
to pose a threat to human health or the environment and the unauthorized release case may be 
closed.  Additional details about this UST case are available from the GeoTracker website at: 
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0607302086   Provided no 
significant issues arise during the public notification period the Regional Board will issue a no 
further action letter in January 2010. (Helen Yu)  
 
B.  Public Participation 30-day Notice  
The Regional Board intends to issue a no further action letter for remediation of an unauthorized 
release of petroleum fuel wastes from a leaking underground storage tank (UST) at Building 
21578 at Marine Corps Base Camp Pendleton, California.  This notification is made pursuant to 
California Code of Regulations, Title 23, Chapter 16, Article 11, section 2728.  UST site 21578 
is located in an area where groundwater has no designated beneficial uses (Water Quality 
Control Plan for the San Diego Region, 1994).  Results of site investigations indicate that 
petroleum hydrocarbon fuel waste remain in soil and groundwater.  No non-aqueous phase fuel 
waste was found at the site.  Based upon the relatively small extent of soil and groundwater 
contamination the residual concentrations of fuel constituents do not appear to pose a 
significant threat to human health or the environment under current site conditions and the 
unauthorized release case may be closed.  Additional details about this UST case are available 
from the GeoTracker website at: 
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0607301574   Provided no 
significant issues arise during the public notification period the Regional Board will issue a no 
further action letter in January 2010. (Helen Yu)  
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 DIRECTIONS TO REGIONAL BOARD MEETING 
 
From Downtown: I-15 north - take the Aero Drive exit - turn left (west).  Proceed to the 3rd 

stoplight, which is Ruffin Road – turn right.  Turn left on Sky Park Court 
(stoplight).  Our building is located at the end of the court – veer to the 
right into the parking lot. 

 
From the North: I-15 south - take the Balboa Ave. exit - turn right (west).  Proceed to the 

2nd stoplight, which is Ruffin Road – turn left.  Turn right on Sky Park 
Court (stoplight).  Our building is located at the end of the court – veer to 
the right into the parking lot. 
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(1/14/2010) Ben Neill - CONFIRMED: Region 9 - Orange County MS4 Permit Errata and Updates Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 12/2/2009 2:55 PM
Subject: CONFIRMED: Region 9 - Orange County MS4 Permit Errata and Updates

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
>
> --=__PartDFF58F1A.0__=
> Content-Type: multipart/alternative; boundary="=__PartDFF58F1A.1__="
>
> --=__PartDFF58F1A.1__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
>
>
> =20
> Dear Interested Party,
> =20
> Please see the attached Additional Updates & Errata for the Orange County =
> MS4 Permit. At its meeting on November 18, 2009, the Regional Board closed =
> the public hearing on this matter and will not accept new evidence or =
> testimony. The Regional Board will only accept written and oral comments =
> on the proposed revisions made to the Tentative Order following
> the November 18, 2009 meeting. Any such written comments must be submitted =
> by 5 p.m. on December 8.
> =20
> Also for your reference, I have attached the Executive Officer's Summary =
> Report on agenda item No. 12 for the December 16, 2009 meeting.  If you =
> have any questions, please feel free to contact me.
> =20
> Sincerely,
> =20
> =20
> =20
> =20
> Ben Neill
> Water Resource Control Engineer
> Northern Watershed Protection Unit
> San Diego Regional Water Quality Control Board
> 9174 Sky Park Ct., Suite 100
> San Diego, CA 92123
> Tel: (858) 467-2983
> Fax: (858) 571-6972
>
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Ben Neill - Region 9 - Orange County MS4 Permit Errata and Updates 

  
  
Dear Interested Party, 
  
Please see the attached Additional Updates & Errata for the Orange County MS4 Permit. At its meeting on November 18, 2009, 
the Regional Board closed the public hearing on this matter and will not accept new evidence or testimony. The Regional Board 
will only accept written and oral comments on the proposed revisions made to the Tentative Order following 
the November 18, 2009 meeting. Any such written comments must be submitted by 5 p.m. on December 8. 
  
Also for your reference, I have attached the Executive Officer's Summary Report on agenda item No. 12 for the December 16, 
2009 meeting.  If you have any questions, please feel free to contact me. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    12/2/09 2:55 PM
Subject:    Region 9 - Orange County MS4 Permit Errata and Updates
Attachments:   Dec 16 2009 OC MS4 Updates and Errata.pdf; EOSR Item 12 December 16 2009.pdf; Part.004; Part.005

Page 1 of 1

1/14/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B167FE4Region9RB9Post1001...
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State of California       
Regional Water Quality Control Board    
San Diego Region 
 
      EXECUTIVE OFFICER SUMMARY REPORT 
      December 16, 2009 
 
ITEM:    12 
 
SUBJECT:  Reissuance of NPDES Waste Discharge Requirements for 

Discharges of Runoff from the Municipal Separate Storm 
Sewer Systems (MS4s) draining the watersheds of the 
County of Orange, the Orange County Flood Control District, 
and the incorporated Cities of Aliso Viejo, Dana Point, 
Laguna Beach, Laguna Hills, Laguna Niguel, Laguna 
Woods, Lake Forest, Mission Viejo, Rancho Santa 
Margarita, San Clemente, and San Juan Capistrano within 
the San Diego Region (South Orange County Municipal 
Storm Water Requirements) Tentative Order No. R9-2009-
0002 (formerly Tentative Orders No. R9-2008-0001 and R9-
2007-0002).  At its meeting on November 18, 2009, the 
Regional Board closed the public hearing on this matter and 
will not accept new evidence or testimony.  The Regional 
Board will only accept written and oral comments on the 
proposed revisions made to the Tentative Order following 
the November 18, 2009 meeting.  Any such written 
comments must be submitted by 5 p.m. on December 8. 
(Ben Neill) 

 
PURPOSE: The Regional Board will consider revisions to the Tentative 

Order that replace numeric effluent limitations for dry 
weather, non-storm water discharges with numeric action 
levels for these same discharges and that accelerate the 
monitoring requirements associated with the numeric action 
levels.  The Regional Board will consider whether to adopt 
Tentative Order No. R9-2009-0002, with updates and errata. 

 
PUBLIC NOTICE: Public noticing for the Tentative Order was described in the 

Executive Officer’s Summary Report (EOSR) provided for 
Item 12 at the November 18, 2009 meeting.  The agenda 
notice for the December 16, 2009, meeting satisfies 
additional public noticing requirements.  At the November 
18, 2009 meeting, the Regional Board closed the public 
hearing in this matter and will not accept new evidence or 
testimony.  As noted in the agenda published for today’s 
meeting the Regional Board will only accept written and oral 
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Item No. 12 2 December 16, 2009 

comments on revisions made to the Tentative Order 
following the November 18 meeting.  A redline/strikeout 
version of the affected pages of the Tentative Order was 
posted on the Regional Board’s website on December 2 and 
was sent to the Copermittees and distributed by email to the 
Copermittees and interested parties on December 2, 2009. 

 
DISCUSSION: This EOSR supplements the EOSR provided for Item 12 at 

the November 18, 2009 meeting.  At that meeting, the 
Regional Board heard extensive testimony on the Tentative 
Order, including concerns by some parties that exceedances 
of proposed numeric effluent limitations for non-storm water 
discharges will subject Copermittees to mandatory minimum 
penalties.  The Regional Board closed the public hearing 
and directed staff to prepare revisions to the Tentative Order 
that replace numeric effluent limitations with action levels for 
dry weather non-storm water discharges and that accelerate 
required monitoring for numeric action levels so that it begins 
one year after adoption of the Order.  At the November 18, 
2009 meeting, the Copermittees presented proposed errata 
to the Board.  These errata have been carefully reviewed 
and incorporated to the extent appropriate in the draft 
updates and errata for the Tentative Order (Supporting 
Document No. 1).  The proposed changes eliminate the 
possibility of imposition of mandatory minimum penalties 
(MMPs) that existed with the previously proposed non-storm 
water effluent limitations but establish numeric action levels 
that, when exceeded, require the Copermittees to take 
affirmative steps to implement and comply with the Clean 
Water Act requirement to effectively prohibit the discharge of 
unauthorized non-storm water into the MS4s. 

   
LEGAL CONCERNS: None. 
 
SUPPORTING  1. Draft Updates and Errata for the revised Tentative Order 
DOCUMENTS:     

 
 
RECOMMENDATION: Staff recommends that the Regional Board adopts the 

Tentative Order with updates and errata.   
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California Regional Water Quality Control Board 

San Diego Region 
 
 
 

ADDITIONAL 
 

DRAFT UPDATES & ERRATA 
 

to the 
AUGUST 12, 2009 PUBLIC RELEASE DRAFT 

 
of the 

 
Waste Discharge Requirements for Discharges of Runoff from 

the Municipal Separate Storm Sewer Systems (MS4s) 
Draining the Watershed of the County of Orange, the 

Incorporated Cities of Orange County, and the Orange County 
Flood Control District within the San Diego Region 

 
Tentative Order No. R9-2009-0002 

NPDES NO. CAS0108740 
 
 
 
 
 
 
 
 
 
 

ADDITIONAL ERRATA & UPDATES AS OF 
16 December 2009 
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Additional Errata for the August 12, 09 Public Release Draft as of 16 December 09  
 

 - 1 -  

This document represents additional tentative updates and errata to the August 
12, 2009 release of Tentative Order No. R9-2009-0002.  These updates and 
errata are in addition to those provided to the Regional Board at the November 
18, 2009 meeting as Supporting Document No. 2.  The errata represent minor 
clarifications and reference mistakes identified by Staff on the August 12, 2009 
public release of draft Tentative Order No. R9-2009-0002.  The updates include 
changes made at the Board’s direction from the November 18, 2009 meeting. 
 
 
Permit Errata 
 
Pg. 38, Section F.1.d.(7) references “watershed equivalent BMP(s) consistent 
with Section F.1.c.(8)” should reference Section F.1.d.(11). 
 
 
Permit Changes 
 
 
Pg. 17, Finding E.12: 
 
12. This Order requires each Copermittee to effectively prohibit all types of 
unauthorized discharges of non-storm water into its MS4.  However, historically 
pollutants have been identified as present in dry weather non-storm water 
discharges from the MS4s through 303(d) listings, monitoring conducted by the 
Copermittees under Order No. R9-2002-0001, and there are others expected to 
be present in dry weather non-storm water discharges because of the nature of 
these discharges.  This Order includes action levels WQBELs for pollutants in 
non-storm water, dry weather, discharges from the MS4 designed to .  WQBELs 
included in this Order have been established for pollutantsensure that the 
requirement to effectively prohibit all types of unauthorized discharges of non-
storm water in the MS4 is being complied with. which have   Action levels in the 
Order are based upon the reasonable potential to cause or contribute to an 
excursion of numeric or narrative water quality objectives and criteria as defined 
in the Basin Plan, the Water Quality Control Plan for Ocean Waters of California 
(Ocean Plan), and the State Policy for Implementation of Toxics Standards for 
Inland Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP).  An exceedance of an action level requires 
specified responsive action by the Copermittees.  This Order describes what 
actions the Copermittees must take when an exceedance of an action level is 
observed.  Exceedances of non-storm water action levels do not alone constitute 
a violation of this Order but could indicate non-compliance with the requirement 
to effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4 or other prohibitions established in this Order.  Failure to undertake 
required source investigation and elimination action following an exceedance of 
an non-storm water action level (NAL or action level) is a violation of this Order.  
The Regional Board recognizes that use of action levels will not necessarily 
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Additional Errata for the August 12, 09 Public Release Draft as of 16 December 09  
 

 - 2 -  

result in detection of all unauthorized sources of non-storm water discharges 
because there may be some discharges in which pollutants do not exceed 
established action levels.  However, establishing NALs at levels appropriate to 
protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges.  This 
is consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region, including those which discharge 
into and from the MS4.  NPDES regulations require that all permit limitations be 
expressed, unless impracticable, as both average monthly limitations (AMEL) 
and maximum daily limitations (MDEL) for all discharges other than privately 
owned treatment works (40 CFR 122.45(d)). 
 
 
Pg. 22 – Section C: 
 

C. NON-STORM WATER DRY WEATHER ACTION LEVELSNUMERIC 
EFFLUENT LIMITATIONS 
 

1.Section C of this Order incorporates numeric effluent limitations (NELs) to 
assure non-storm water dry weather discharges from the Copermittee’s MS4s 
into receiving waters are not causing, threatening to cause or contributing to a 
condition of pollution or nuisance and to protect designated Beneficial Uses.  
Compliance with numeric limitations does not excuse compliance with the non-
storm water discharge prohibition in Section B.1.  Compliance with NELs 
provides an assessment of the effectiveness of the prohibition of non-storm water 
discharges and of the appropriateness of exempted non-storm water 
discharges.1  Compliance with Section C of this Order requires that an 
exceedance of an NEL must result in one of the following outcomes:   
 

a.Copermittees investigate the source of the exceedance and determine that 
it is natural (non-anthropogencially influenced) in origin and conveyance.  
The findings are to be conveyed to the Regional Board for review and 
acceptance. 

 
b.Copermittees investigate the source of the exceedance and determine that 

the source is an illicit discharge or connection.  The Copermitees are to 
eliminate the discharge to their MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board.  Those seeking to 
continue such a discharge must become subject to a separate NPDES 
permit. 

 
a.Copermittees investigate the source of the exceedance and determine that 
the source is an exempted non-storm water discharge.  The Copermittees 

                                            
1 If the Copermittee can show that the exceedance of the NEL was caused by the intentional act 
of a third party, in violation of Copermittee ordinances, the Copermittee may not be subject to 
Mandatory Minimum Penalties in accordance with CWC §13385 (j)(1)(B). 
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shall investigate the appropriateness of the discharge continuing to be 
exempt and report the findings to the Regional Board. 
   

1. Each Copermittee, beginning no later than the 3rd one year following 
adoption of this Order, shall begin implement the non-storm water dry 
weather action levelnumeric (NAL) effluent monitoring as described in 
Attachment E of this Order. 

  
2. In response to an exceedance of a NAL, each Copermittee must investigate 

and identify the source of the exceedance in a timely manner.  Following the 
source investigation and identification, the Copermittees must submit an 
action report dependant on the source of the pollutant exceedance as follows: 
  
a. If the Copermittee identifies the source of the exceedance as natural (non-

anthropogenically influenced) in origin and conveyance; then the 
Copermittee shall report their findings and documentation of their source 
investigation to the Regional Board within fourteen days of the source 
identification. 

 
b. If the Copermittee identifies the source of the exceedance as an illicit 

discharge or connection, then the Copermitees must eliminate the 
discharge to their MS4 and report the findings, including any enforcement 
action(s) taken, and documentation of the source investigation to the 
Regional Board within fourteen days of the source identification.  If the 
Copermittee is unable to eliminate the source of discharge within fourteen 
days, then the Copermittee must submit, as part of their action report, their 
plan and timeframe to eliminate the source of the exceedance.  Those 
dischargers seeking to continue such a discharge must become subject to 
a separate NPDES permit prior to continuing any such discharge. 

 
c. If the Copermittee identifies the source of the exceedance as an exempted 

category of non-storm water discharge, then the Copermittees must 
subsequently address through prevention or prohibition that category of 
discharge as an illicit discharge.  The Copermittee must submit their 
findings including a description of the steps taken to address the category 
of discharge, to the Regional Board with the next subsequent annual 
report.  Such description shall include relevant updates to or new 
ordinances, orders, or other legal means of addressing the category of 
discharge.  The Copermittees must also submit a summary of their 
findings with the Report of Waste Discharge. 

 
d. If the Copermittee identifies the source of the exceedance as a non-storm 

water discharge in violation or potential violation of an existing separate 
NPDES permit (e.g. the groundwater dewatering permit), then the 
Copermittee must report, within three business days, the findings to the 
Regional Board including all pertinent information regarding the discharger 
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and discharge characteristics. 
 

e. If the Copermittee is unable to identify the source of the exceedance after 
taking and documenting reasonable steps to do so, then the Copermittee 
must identify the pollutant as a high priority pollutant of concern in the 
tributary subwatershed, perform additional focused sampling and update 
their programs within a year to reflect this priority.  The Copermittee’s 
annual report shall include these updates to their program including, 
where applicable, updates to their watershed workplans (Section G.2), 
retrofitting consideration (Section F.3.d) and program effectiveness work 
plans (Section J.4).  

 
f. If any Copermittee identifies a significant number of exceedances of NALs 

that prevent them from adequately conducting source investigations in a 
timely manner, then the Copermittees may submit a prioritization plan and 
timeline that identifies the timeframe and planned actions to investigate 
and report their findings on all of the exceedances. 

 
 
4.Each Copermittee shall implement all measures to comply (as described in 
C.1) with the numeric limitations in Section C of this Order.  This Permit does not 
regulate natural sources and conveyances of constituents listed in Table 4.  To 
be relieved of the requirements to meet NELs and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the NEL exceedance is not anthropogenic in nature. 
 
 
3. An exceedance of an NAL does not alone constitue a violation of the 

provisions of this Order, but an exceedance of an NAL may indicate lack of 
compliance with the requirement that Copermittees effectively prohibit all 
types of unauthorized non-storm water discharges into the MS4 or other 
prohibitions set forth in Sections A and B of this Order.  Failure to timely 
implement required actions specified in this Order following an exceedance of 
an NAL constitutes a violation of this Order.  However, neither compliance 
with NALs nor compliance with required actions following observed 
exceedances, excuses any non-compliance with the requirement to 
effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4s or any non-compliance with the prohibitions in Sections A and B of 
this Order.  During any annual reporting period in which one or more 
exceedances of NALs have been documented the Copermittee must submit 
with their next scheduled annual report, a report describing whether and how 
the observed exceedances did or did not result in a discharge from the MS4 
that caused, or threatened to cause or contribute to a condition of pollution, 
contamination, or nuisance in the receiving water. 

  
4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
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receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 
122.26(B 5-6) and Attachment E of this Order.  The Copermittees must 
develop their monitoring plans to sample a representative percentage of 
major outfalls and identified stations within each hydrologic subarea.  At a 
minimum outfalls that exceed any NEALs once during any year must be 
monitored in the subsequent year.  Any station that does not exceed an NEAL 
for 3 years may be replaced with a different station. 
 

6.5. Each Copermittee shall monitor for and attain the non-storm water dry 
weather action levels numeric limitations , which are incorporated into this 
Order as follows: 

 
a.   Action levels forDdischarges to inland surface waters:  Non-storm water 

discharges from the MS4 to inland surface waters shall not contain 
pollutants in excess of the following effluent limitations: 

 
Table 4.a.1: General Constituents 

Parameter Units AMAEL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200A 
400B -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104C 

BPO/OP 

Turbidity NTU - 20  BPO 
pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO – Basin Plan Objective   OP – Ocean Plan 
MDEAL – Maximum Daily Effluent LimitationAction Level AMEAL – Average Monthly Effluent LimitationAction Level 
 
 
 
 
 
 
 
 
Table 4.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

AMEAL MDEAL AMEAL MDEAL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 
Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 
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Lead ug/L * * 14 2.9 
Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Effluent limitationsAction Levels developed on a case-by-case basis (see below) 
 

The Effluent LimitationsNALs for Cadmium, Copper, Chromium (III), Lead, 
Nickel, Silver and Zinc will be developed on a case-by-case basis because 
the freshwater criteria are based on site-specific water quality data (receiving 
water hardness).  For these priority pollutants, the following equations (40 
CFR 131.38.b.2) will be required: 

 
Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 

 
b.   Action levels for Ddischarges to bays, harbors and lagoons/estuaries: 

Non-storm water discharges from the MS4 to Dana Point Harbor and to 
saline lagoons/estuaries shall not contain pollutants in excess of the 
following effluent limitations: 

 
Table 4.b: General Constituents 

Parameter Units AMEAL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 
Total Coliform MPN/100 ml 1,000 - 10,000 BPO 
Fecal Coliform MPN/100 ml 200A ,400B -  BPO 
Enterococci MPN/100 ml 35 - 104C BPO 

Turbidity NTU 75 - 225 OP 
pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005  BPO – Basin Plan Objective 
MDEAL – Maximum Daily Effluent LimitationAction Level AMEAL – Average Monthly Effluent LimitationAction Level 
 

c.   Action levels for Ddischarges to the surf zone:  Non-storm water 
discharges from the MS4 to the surf zone shall not contain pollutants in 
excess of the following effluent limitations: 
 

Table 4.c: General Constituents  

Parameter Units AMEAL MDEAL 
Instantaneous 

Maximum 

 
 

Basis 
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Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000A 

  
OP 

Fecal Coliform MPN/100 ml 200B - 400 OP 
Enterococci MPN/100 ml 35 - 104C OP 

A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
 
 
 
Pg. 71, Section F.4.e. Illicit Discharge Detection and Elimination; 
Investigation/Inspection and Follow-Up: 
 
Each Copermittee must implement procedures to investigate and inspect 
portions of the MS4 that, based on the results of field screening, analytical 
monitoring, or other appropriate information, indicate a reasonable potential of 
containing illicit discharges, illicit connections, or other sources of pollutants in 
non-storm water. 
 
(1) Develop response criteria for data: Each Copermittee must develop, update, 
and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring. The criteria must include non-storm water 
action levelsnumeric effluent limitations (see Section C) and a consideration of 
303(d)-listed waterbodies and environmentally sensitive areas (ESAs) as defined 
in Attachment C. 
 
 
Attachment E: Monitoring and Reporting 
 
Pg. 12, C. Non-Storm Water Dry Weather Effluent LimitationsAction Levels 
 

Each Copermittee must collaborate with the other Copermittees to 
conduct, and report on a year-round watershed based Dry Weather Non-
storm Water MS4 Discharge Monitoring Program.  The monitoring 
program implementation, analysis, assessment, and reporting must be 
conducted on a watershed basis for each of the hydrologic units.  The 
monitoring program must be designed to assess compliance with numeric 
effluent limitationsnon-storm water dry weather action levels in section C 
of this Order, adopted dry weather Total Maximum Daily Loads Waste 
Load Allocations and assessment of the contribution of dry weather flows 
to 303(d) listed impairments. The monitoring program must include the 
following components; 

 
Each Copermittee’s program must be designed to determine levels of 
pollutants in effluent discharges from the MS4 into receiving waters. 
Each Copermittee must conduct the following dry weather field 
screening and analytical monitoring tasks: 
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a. Dry Weather Non-storm Water Effluent Analytical Monitoring 
Stations 
 
(1) Stations must be major outfalls.  Major outfalls chosen must 

include outfalls discharging to inland surface waters; to bays, 
harbors and lagoons/estuaries; and to the surf zone. Other 
outfall points (or any other point of access such as manholes) 
identified by the Copermittees as potential high risk sources of 
polluted effluent or as identified under Section C.3.e shall be 
sampled. 
 

(2) Each Copermittee must clearly identify each dry weather 
effluent analytical monitoring station on its MS4 Map as either a 
separate GIS layer or a map overlay hereafter referred to as a 
Dry Weather Non-storm Water Effluent Analytical Stations Map.  

 
b. Develop Dry Weather Non-storm Water Effluent Analytical 

Monitoring Procedures 
 
Each Copermittee must develop and/or update written procedures 
for effluent analytical monitoring (these procedures must be 
consistent with 40 CFR part 136), including field observations, 
monitoring, and analyses to be conducted.  At a minimum, the 
procedures must meet the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Effluent analytical monitoring 

must be conducted at major outfalls and identified stations.  The 
Copermittees must sample a representative number of major 
outfalls and identified stations.  The sampling must be done to 
assess compliance with dry weather non-storm water numeric 
effluent limitationsaction levels pursuant to section C of this 
Order.   All monitoring conducted must be preceded by a 
minimum of 72 hours of dry weather. 
 

(2) If ponded MS4 discharge is observed at a monitoring station, 
make observations and collect at least one (1) grab sample.  If 
flow is evident a 1 hour composite sample may be taken.  
Record flow estimation (i.e., width of water surface, approximate 
depth of water, approximate flow velocity, flow rate). 

 

(3) Effluent samples shall undergo analytical laboratory analysis for 
constituents in: Table 1.  Analytical Testing for Mass Loading, 
Urban Stream Bioassessment, and Ambient Coastal Receiving 
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Waters Stations and for those constituents with effluent 
limitationsaction levels under Section C of this Order.  Effluent 
samples must also undergo analysis for Chloride, Sulfate and 
Total Dissolved Solids.   

 
(4) If the station is dry (no flowing or ponded MS4 discharge), make 

and record all applicable observations.  
 
(5) Develop and/or update criteria for dry weather non-storm water 

effluent analytical monitoring: 
   
(a) Criteria must include numeric limitationsaction levels in 

Section C of this Order.  
(b) Criteria must include evaluation of LC50 levels for toxicity to 

appropriate test organisms 
 

(6) Develop and/or update procedures for source identification 
follow up investigations in the event of exceedance of dry 
weather non-storm water effluent analytical monitoring result 
criteria.  These procedures must be consistent with procedures 
required in section F.4.d and F.4.e. of this Order. 
 

(7) Develop and/or update procedures to eliminate detected illicit 
discharges and connections.  These procedures must be 
consistent with the non-storm water dry weather action levels in 
section C and with each Copermittees’ Illicit Discharge and 
Elimination component of its Jurisdictional Runoff Management 
Plan as discussed in section F.4 and F.4.e. of this Order. 

  
c. Conduct Dry Weather Non-storm Water Effluent Analytical 

Monitoring  
 

The Copermittees must commence implementation of dry weather 
effluent analytical monitoring under the requirements of this Order 
no later than the 3rd one year following adoption of this Order.  If 
monitoring indicates an illicit connection or illegal discharge, 
conduct the follow-up investigation and elimination activities as 
described in submitted dry weather field screening and analytical 
monitoring procedures and found in sections C, F.4.d and F.4.e of 
Order No. R9-2009-0002.   
 
Until the dry weather non-storm water effluent analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01., with the addition of 
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the following: 
 
(1)The Copermittees must choose a subset of major outfalls and 

identified stations that discharge to the surf zone.  Non-storm 
water effluent from these stations must be sampled in years 1 
and 2 following adoption of this Order.  Analysis of samples 
must include Indicator Bacteria, Turbidity, pH, and Metals (see 
Table 1).  Sampling may be done in conjunction with Ambient 
Coastal Receiving Waters Monitoring.  A discharge to a surf 
zone occurs when the non-storm water discharge point from the 
MS4 discharges: 
 
(a)Directly into the ocean in a wave induced area subject to 

long-shore conditions; or 
(b)Across a primarily sandy substrate beach and subsequently 
directly into a wave induced area subject to long-shore 
conditions; 

 
Attachment F – Source Data 
Page 1 and 9, 
 
II. NON-STORM WATER NUMERIC EFFLUENT LIMITATIONSACTION LEVELS  
 
 
Tentative Order Fact Sheet 
 
Page 20, Discussion on Finding A.1: 
 
As a means for achieving those water quality objectives, Porter-Cologne (section 
13243) further authorizes the Regional Water Quality Control Boards to establish 
waste discharge requirements (WDRs) to prohibit waste discharges in certain 
conditions or areas. Since 1990, the San Diego Regional Board has issued area-
wide MS4 NPDES permits. The Order will renew Order No. R9-2002-01 to 
comply with the CWA and attain water quality objectives in the Basin Plan by 
limiting the contributions of pollutants conveyed by storm water and by including 
numeric action levels for dry weather non-storm water discharges designed to 
ensure that the Copermittees comply with the requirement to effectively prohibit 
all types of unauthorized non-storm water discharges into their MS4srequiring 
compliance with non-storm water effluent limitations. Further discussions of the 
legal authority associated with the prohibitions and directives of the Order are 
provided in section VII this document. 
 
Page 45, Discussion on Finding C.14: 
 
As explained in the discussion of Finding C.15., below, the Copermittees’ 
reliance on BMPs for the past 19 years has not resulted in compliance with 
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applicable water quality standards. The Regional Board has evaluated (in 
accordance with 40 CFR 122.44(d)(1)) past and existing controls (BMPs), non-
storm water effluent monitoring results, the sensitivity of the species in receiving 
waters (e.g. endangered species), and the potential for effluent dilution, and has 
determined that existing BMPs to control pollutants in storm water discharges are 
not sufficient to protect water quality standards in receiving waters and the 
existing requirement that Copermittees effectively prohibit all types of 
unauthorized non-storm water discharges into the MS4 historically results in the 
discharge of pollutants to the receiving waters. as non-storm water discharges 
from the MS4 continue to cause, have the reasonable potential to cause, or 
contribute to excursions above applicable water quality criteria. Thus, numeric 
effluent limitations action levels for non-storm water, dry weather,  discharges 
from the MS4 and required actions following observed exceedances of numeric 
action levels have been established. in accordance with federal regulations under 
40 CFR 122.44 to control the discharge of pollutants to protect water quality 
standards.   For further discussion regarding the development of action 
levelsnumeric limitations please see Finding E.12 and discussion.  
 
Numeric effluent limitsDry weather action levels are applicable to non-storm 
water discharges of effluent from the MS4 system. Non-storm water effluent 
discharges from the MS4 are those which occur during dry weather conditions. 
These limitations action levels are not applied to storm water discharges, as 
defined within the Order. Storm water discharges regulated by the Order are 
required to meet the the MEP standard and related iterative process and are not 
subject to the numeric effluent limitations applied to non-storm water 
dischargeshave separate action levels.  
 
Numeric effluent limitsDry weather action levels are applicable to non-storm 
water discharges from the MS4 system into receiving waters. It is infeasible and 
inappropriate to apply numeric effluent limitations to non-storm water discharges 
into the MS4 unless such discharges are covered under a separate NPDES 
permit.   Non-storm water discharges are already required to be prohibited unless 
specifically exempted or covered under a separate NPDES permit. Effluent 
limitationsDry weather action levels apply to non-storm water discharges of 
effluent from a point source into receiving waters. The MS4 is not a receiving 
water. Should a discharger wish to discharge a non-exempt category to the MS4 
system, such discharges require a separate NPDES permit pursuant to sections 
402 and 301 of the CWA. It is also infeasible to monitor and sample every 
discharge into the MS4, as such discharges are diffuse by nature and may vary 
spatially and temporally. 
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Page 98 
 
Finding E.12  This Order requires each Copermittee to effectively prohibit all 
types of unauthorized discharges of non-storm water into its MS4.  However, 
historically pollutants have been identified as present in dry weather non-storm 
water discharges from the MS4s through 303(d) listings, monitoring conducted by 
the Copermittees under Order No. R9-2002-0001, and there are others expected 
to be present in dry weather non-storm water discharges because of the nature 
of these discharges.  This Order includes action levels WQBELs for pollutants in 
non-storm water, dry weather, discharges from the MS4 designed to.  WQBELs  
included in this Order have been established for pollutants which have ensure 
that the requirement to effectively prohibit all types of unauthorized discharges of 
non-storm water in the MS4 is being complied with.  Action levels in the Order 
are based upon the reasonable potential to cause or contribute to an excursion of 
numeric or narrative water quality objectives and criteria as defined in the Basin 
Plan, the Water Quality Control Plan for Ocean Waters of California (Ocean 
Plan), and the State Policy for Implementation of Toxics Standards for Inland 
Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP). An exceedance of an action level requires 
specified responsive action by the Copermittees.  This Order describes what 
actions the Copermittees must take when an exceedance of an action level is 
observed.  Exceedances of non-storm water action levels do not alone constitute 
a violation of this Order but could indicate non-compliance with the requirement 
to effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4 or other prohibitions established in this Order.  Failure to undertake 
required source investigation and elimination action following an exceedance of 
an non-storm water action level (NAL or action level) is a violation of this Order.  
The Regional Board recognizes that use of action levels will not necessarily 
result in detection of all unauthorized sources of non-storm water discharges 
because there may be some discharges in which pollutants do not exceed 
established action levels.  However, establishing NALs at levels appropriate to 
protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges.  This 
is consistent with existing Regional Board requirements in Orders for other non-
storm water discharges throughout the region, including those which discharge 
into and from the MS4.  NPDES regulations require that all permit limitations be 
expressed, unless impracticable, as both average monthly limitations (AMEL) 
and maximum daily limitations (MDEL) for all discharges other than privately 
owned treatment works (40 CFR 122.45(d)). 
 
Discussion of Finding E.12. Similar Orders addressing non-storm water 
discharges, including discharges that are into and from MS4 systems, have been 
issued containing receiving water and/or effluent limitations. These include 
General Orders for discharges from a variety of sources into a wide range of 
receiving waters. Orders include, but are not limited to, Order No. R9-2002-0020, 
R9-2008-0002, 2006-008 DWQ, 2004-0009 DWQ, and 2004-0008 DWQ.   This 

0007108



Additional Errata for the August 12, 09 Public Release Draft as of 16 December 09  
 

 - 13 -  

Order includes the existing requirement that Copermittees effectively prohibit all 
types of unauthorized non-storm water discharges in the MS4s.  It also includes 
the following prohibition set forth in the Basin Plan:  “The discharge of waste to 
waters of the state in a manner causing, or threatening to cause a condition of 
pollution, contamination or nuisance as defined in California Water Code section 
13050 is prohibited.” (Prohibition A.1.)  As discussed in the Order’s Findings on 
discharge characteristics, e.g., C.2., C.4., C.6., C.7., C.9., C.14. , and C.15., the 
Copermittee’s reliance on BMPs for the past 19 years has not resulted in 
compliance with applicable water quality standards or compliance with the 
requirement to effectively prohibit all types of unauthorized discharges of non-
storm water in the MS4.  The Regional Board has evaluated (in accordance with 
40 CFR 122.44(d)(1)) past and existing control (BMPs), non-storm water effluent 
monitoring results, the sensitivity of the species in receiving waters (e.g. 
endangered species), and the potential for effluent dilution and has determined 
that existing BMPs to control pollutants in storm water discharges are not 
sufficient to protect water quality standards in receiving waters and the existing 
requirement that Copermittees effectively prohibit all types of unauthorized non-
storm water discharges into the MS4 historically results in the discharge of 
pollutants to the receiving waters. 
 
Therefore it is appropriate to establish dry weather non-storm water action levels 
based upon established water quality standards to measure pollutants levels in 
the discharge of dry weather non-storm water that could indicate non-compliance 
with the requirement to effectively prohibit all types of unauthorized non-storm 
water discharges into the MS4 and/or that these discharges are causing, or 
threatening to cause, a condition of pollution , contamination or nuisance in the 
receiving waters.  NALs are not numeric effluent limitations.  While not alone a 
violation of this Order an exceedance of an NAL requires the Copermittees to 
initiate a series of source investigation and elimination actions to address the 
exceedance.  Results from the NAL monitoring are to be used in developing the 
Copermittees annual work plans.  Failure to undertake required source 
investigation and elimination action following an exceedance of an NAL is a 
violation of this Order.  Please see further discussion in the directives section Cc 
of the fact sheet. 
 
 
A purpose of monitoring, required under this and previous Orders, as stated in 
the Monitoring and Reporting Program is to “detect and eliminate illicit discharges 
and illicit connections to the MS4” and to answer the following core management 
questions: 
 
1. Are conditions in receiving waters protective, or likely to be protective, of 
beneficial uses? 
2. What is the extent and magnitude of the current or potential receiving water 
problems? 
3. What is the relative MS4 discharge contribution to the receiving water 
problem(s)? 
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4. What are the sources of MS4 discharge that contribute to receiving water 
problem(s)? 
5. Are conditions in receiving waters getting better or worse? 
 
For the past 4 permit cycles (19 years), Copermittees have utilized their IC/ID 
program to identify and eliminate non-storm water discharges that are sources of 
pollutants to the MS4.  The Copermittees are also subject to the requirement to 
effectively prohibit all types of unauthorized discharges of non-storm water into 
the MS4s.  Historically, discharges of unauthorized non-storm water do occur, 
resulting in the discharge of pollutants to the receiving waters.  NALs have been 
included in this Order to ensure that the Copermittees comply with the 
requirement to effectively prohibit all types of unauthorized non-storm water 
discharges that are a source of pollutants in the receiving waters. 
 
 
Page 106 

C.  Non Storm Water Dry Weather Numeric Effluent Limitations 
Action Levels 

 
The following legal authority applies to Section C: 
 
Broad Legal Authority:  CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 
CFR 122.26(d)(2)(i)(B, C, E, and F), and 40 CFR 122.26(d)(2)(iv). 
 
Specific Legal Authority:  
The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits “shall 
include a requirement to effectively prohibit non-storm water discharges into the 
storm sewers.”  
 
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the 
proposed management program “shall be based on a description of a program, 
including a schedule, to detect and remove (or require the discharger to the 
municipal storm sewer to obtain a separate NPDES permit for) illicit discharges 
and improper disposal into the storm sewer.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the 
Copermittee include in its proposed management program “a program, including 
inspections, to implement and enforce an ordinance, orders or similar means to 
prevent illicit discharges to the municipal storm sewer system; this program 
description shall address all types of illicit discharges, however the [listed 
exempt] category of non-storm water discharges or flows shall be addressed 
where such discharges are identified by the municipality as sources of pollutants 
to waters of the United States.” 
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Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the 
Copermittee include in its proposed management program “a description of 
procedures to conduct on-going field screening activities during the life of the 
permit, including areas or locations that will be evaluated by such field screens.” 
 
Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the 
Copermittee include in its proposed management program “procedures to be 
followed to investigate portions of the separate storm sewer system that, based 
on the results of the field screen, or other appropriate information, indicate a 
reasonable potential of containing illicit discharges or other sources of non-storm 
water.” 
 
Section C has been added to establishes non-storm water dry weather numeric 
effluent limitationsaction levels (see also Finding C.14, Finding E.12 and the 
Discussion for those sections).   
 
Non-exempted, non-storm water discharges are to be effectively prohibited from 
entering the MS4 or become subject to another NPDES permit (see Federal 
Register, Vol. 55, No. 222, pg. 47995).  Conveyances which continue to accept 
non-exempt, non-storm water discharges do not meet the definition of MS4 and 
are not subject to section 402(p)(3)(B) of the CWA unless the discharges are 
issued separate NPDES permits.  Instead, conveyances that continue to accept 
non-exempt, non-storm water discharges that do not have a separate NPDES 
permit are subject to sections 301 and 402 of the CWA (see Federal Register, 
Vol. 55, No. 222, pg. 48037). 
 
Language has been added to tThe Order requiresing the sampling of a 
representative percentage of major outfalls and other identified stations within 
each hydrologic subarea.  While it is important to assess all major outfall 
discharges from the MS4 into receiving waters, to date the Copermittees have 
implemented a dry-weather monitoring program that has identified major outfalls 
that are representative of each hydrologic subarea and have randomly sampled 
other major outfalls.  Thus, it is expected that the Copermittees will utilize past 
dry weather monitoring in the selection and annual sampling of a representative 
percentage of major outfalls in accordance with the requirements under Section 
C.4. 
 
Background and Rationale for Requirements 
The Regional Board developed the requirements for dry weather non-storm 
water numeric effluent limitationsaction levels based upon an evaluation of 
existing controls, monitoring and reporting programs (effluent and receiving 
water), special studies, and based upon Findings C.1 C.3, C.4, C.6, C.7 and 
C.14. 
 
Technology Based Effluent Limitations (TBELs)  
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Permits shall include applicable TBELs and standards (40 CFR 122.44(a)).  This 
Order does not include TBELs for non-storm water discharges from the MS4 
because USEPA to date has not promulgated effluent limitation guidelines for 
non-storm water discharges from an MS4.  Furthermore, the Regional Board 
does not find that TBELs can be developed, at this time, utilizing Best 
Professional Judgment (BPJ) in a manner that will fully protect water quality 
standards.  Thus, TBELs are not adequate to protect the Beneficial Uses of 
receiving waters and Water Quality Based Effluent Limitations must be 
developed. 
 
Water Quality Based Effluent Limitations (WQBELs) 
1) Permits shall include WQBELs to attain and maintain applicable numeric and 
narrative water quality criteria to protect the beneficial uses of the receiving water 
(40 CFR 122.44(d)).  Where numeric water quality criteria have not been 
established, WQBELs may be established using USEPA CWA section 304(a) 
criteria guidance, proposed State criteria or a State policy interpreting narrative 
criteria supplemented with other relevant information, or an indicator parameter 
(40 CFR 122.24(d)). 
2) All applicable provisions of sections 301 and 302 of the CWA must be met for 
NPDES permits for discharges to surface waters.  As specified in the SIP, the 
Regional Board shall conduct an analysis for each priority pollutant with 
applicable criterion or objective to determine if a water quality-based effluent 
limitation is required. 
 
Water Quality Control Plan 
Section 303(C) of the Clean Water Act requires the state to establish Water 
Quality Standards (WQS).  WQS define the water quality goals of a waterbody, 
or part thereof, by designating their use or uses to be made of the water and by 
setting criteria necessary to protect those uses. 
 
The Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin 
Plan) designates beneficial uses, establishes water quality objectives, and 
contains implementation programs and policies to achieve those objectives for all 
waters addressed through the Basin Plan.  The Basin Plan was adopted by the 
Regional Board on September 08, 1994, and was subsequently approved by the 
State Board on December 13, 1994.  Subsequent revisions to the Basin Plan 
have also been adopted by the Regional Board and State Board. 
 
State Board Resolution No. 88-63 establishes state policy that all waters, with 
certain exceptions, should be considered suitable or potentially suitable for 
municipal and domestic supplies.  Requirements of this Order do not include 
effluent limitations reflecting municipal and domestic supply use as all waters 
within the County of Orange under this Order are specifically exempted from 
municipal and domestic supply as a Beneficial Use. 
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The State Board adopted the Water Quality Control Plan for Ocean Waters of 
California (Ocean Plan) in 2005, it was approved by USEPA, and became 
effective on February 14, 2006.  The Ocean Plan establishes Water Quality 
Objectives, general requirements for management of waste discharged to the 
ocean, effluent quality requirements, discharge provisions, and general 
provisions.  Limitations derived from the Ocean Plan have been included in this 
Order to protect the Beneficial Uses of enclosed bays and estuaries because 
their Beneficial Uses are similar  
 
National Toxics Rule (NTR) and California Toxics Rule (CTR) 
The USEPA adopted the NTR on December 22, 1992, which was amended on 
May 04, 1995, and November 09, 1999.  The CTR was adopted by USEPA on 
May 18, 2000, and amended on February 13, 2001.  These rules include water 
quality criteria for priority pollutants and are applicable to non-storm water 
discharges from the MS4.  Criteria for 126 priority pollutants are established by 
the CTR.  USEPA promulgated this rule to fill a gap in California water quality 
standards that was created in 1994 when a California court overturned the 
State’s water quality control plans containing criteria for priority toxic pollutants.  
The federal criteria are legally applicable in the State of California for inland 
surface waters, enclosed bays and estuaries for all purposes and programs 
under the CWA. 
 
State Implementation Policy (SIP) 
On March 2, 2000, the State Board adopted the Policy for Implementation of 
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California (State Implementation Policy or SIP).  The SIP became effective on 
April 28, 2000, with respect to the priority pollutant criteria promulgated for 
California by USEPA through the NTR and to the priority pollutant objectives 
established by the Regional Boards in their Basin Plans, with the exception of the 
provision on alternative test procedures for individual discharges that have been 
approved by the USEPA Regional Administrator.  The alternative test procedures 
provision became effective on May 22, 2000.  The SIP includes procedures for 
determining the need for WQBELs and for calculating WQBELs.  The SIP also 
requires dischargers to submit sufficient data to make the determination, and if 
necessary to calculate the WQBELs.  The State Board adopted amendments to 
the SIP on February 04, 2005, that became effective on July 13, 2005.  The SIP 
establishes implementation provisions for priority pollutant criteria and objectives, 
and provisions for chronic toxicity control.  Requirements of this Order implement 
the SIP. 
 
Compliance Schedule 
Current discharges enrolled in Order No. R9-2002-001 (NPDES No. 
CAS0108740) shall comply with Order No. R9-2009-0002 upon Order adoption. 
 
Antidegradation Policy 
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Section 131.12 of 40 CFR requires that the State water quality standards include 
an antidegradation policy consistent with the federal policy.  The State Board 
established California’s antidegradation policy in State Board Resolution No. 68-
16.  Resolution No. 68-16 incorporates the federal antidegradation policy where 
the federal policy applies under federal law.  Resolution No. 68-16 requires that 
existing quality of waters be maintained unless degradation is justified based on 
specific findings.  The Regional Boards’ Basin Plans implement, and incorporate 
by reference, both the State and federal antidegradation policies.  Permitted non-
storm water discharges from the MS4 are consistent with the antidegradation 
provision of 40 CFR section 131.12 and State Board Resolution No. 68-16. 
 
Anti-Backsliding 
Sections 402(o)(2) and 303(d)(4) of the CWA and federal regulation of 40 CFR 
122.44(l) prohibit backsliding in NPDES permits.  These anti-backsliding 
provisions require effluent limitations in a re-issued permit to be as stringent as 
those in the previous permit, with some exceptions where limitations may be 
relaxed.  All effluent limitations in this Order are at least as stringent as the 
effluent limitations in the previous Order. 
 
Monitoring and Reporting 
40 CFR Section 122.48 and 40 CFR requires that all NPDES permits specify 
requirements for recording and reporting monitoring results.  Sections 13267 and 
13383 of CWC authorize the Regional Boards to require technical and monitoring 
reports.  The Monitoring and Reporting Program establishes monitoring and 
reporting requirements to implement state and federal regulations.  The 
Monitoring and Reporting Program can be found as Attachment E of the Order. 
 
Dilution or Mixing Zones 
In order to protect the Beneficial Uses of receiving waters from pollutants as a 
result of non-storm water MS4 discharges, this Order does not provide for a 
mixing zone or a zone of initial dilution except when the discharge is to the surf 
zone. 
 
The San Diego Region has predominately intermittent and ephemeral rivers and 
streams (Inland Surface Waters) which vary in flow volume and duration at 
spatial and temporal scales.  Therefore, it is assumed that any non-storm water 
discharge from the MS4 into the receiving water is likely to be of a quantity and 
duration that does not allow for dilution or mixing.  For ephemeral systems, non-
storm water discharges from the MS4 are likely to be the only surface flows 
present within the receiving water during the dry season. 
 
MS4 discharge points to bays, estuaries and lagoons are not designed to 
achieve maximum initial dilution and dispersion of non-storm water discharges.  
Thus, initial dilution factors for non-storm water discharges from the MS4 into 
bays, estuaries, and lagoons are conservatively assumed to equal zero. 
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It is appropriate to base numeric action levels for dry weather non-storm water 
discharges on these considerations. 
 
California Ocean Plan 
A discharge to a surf zone occurs when the non-storm water discharge point 
from the MS4 discharges: 

a) Directly into the ocean in a wave induced area subject to long-shore 
conditions; or 

b) Across a primarily sandy substrate beach and subsequently directly into a 
wave induced area subject to long-shore conditions; 

 
Establishment of Effluent LimitationsAction levels 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  The process for determining reasonable potential and 
calculating WQBELs when necessary is intended to protect the designated uses 
of the receiving water as specified in the Basin Plan, achieve applicable water 
quality objectives and criteria contained in State plans and policies, and meet 
water quality criteria in the CTR and NTR.  Action levels in the Order are based 
upon numeric or narrative water quality objectives and criteria as defined in the 
Basin Plan, the Water Quality Control Plan for Ocean Waters of California 
(Ocean Plan), and the State Policy for Implementation of Tocixs Standards for 
Inland Surface Waters, Enclosed Bays, and Estuaries of California (State 
Implementation Policy or SIP).  The Regional Board recognizes that use of action 
levels will not necessarily result in detection of all unauthorized sources of non-
storm water discharges because there may be some discharges in which 
pollutants do not exceed established action levels. 
 
In June of 2006, the California Water Board’s Blue Ribbon Storm Water Panel 
released it’s report titled ‘The Feasibility of Numerical Effluent Limits Applicable 
to Discharges of Storm Water Associated with Municipal, Industrial and 
Construction Activities.’  The report only examined numerical limits as applied to 
storm water and not non-storm water.  In the recommendations, the Blue Ribbon 
panel proposed storm water action levels which are computed using statistical 
based population approaches.  For example, Section D of the Permit uses a 
recommended statistical approach to develop storm water action levels.  The 
Blue Ribbon panel did not examine the efficacy of action levels or 
recommendations for development of action levels for non-storm water 
discharges.   
 
 
For discharges to inland surface waters, effluent limitationsaction levels are 
based on the EPA water quality criteria for the protection of aquatic species, the 
EPA water quality criteria for the protection of human health,  water quality 
criteria and objectives in the applicable State plans, effluent concentration 
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available using best available technology, and 40 CFR 131.38.  Since the 
assumed initial dilution factor for the discharge is zero and a mixing zone is not 
allowed, a non-storm water discharge from the MS4 could not cause an 
excursion from numeric receiving water quality objectives if the discharge is in 
compliance with the effluent limitationsaction levels contained in the Order.  
Likewise, discharges in compliance with action levels to the surf zone cannot 
cause excursions from water quality objectives. 
 
Reasonable Potential Analysis 
As specified in 40 CFR 122.44(d)(1)(i), permits are required to include WQBELs 
for pollutants that are or may be discharged at levels that cause, have 
reasonable potential to cause, or contribute to an excursion above any state 
water quality standard.  For conventional pollutants reasonable potential is 
evaluated on a pollutant by pollutant basis using established TMDLs, 303(d) 
listings for impaired waterbodies, pollutant presence through monitoring and/or 
an evaluation of if a pollutant is otherwise expected to be present in the 
discharge.  For priority pollutants, reasonable potential was evaluated according 
to SIP procedure 
 
Section 303(d)(1)(A) of the CWA requires that “Each state must identify those 
waters within its boundaries for which the effluent limitations…are not stringent 
enough to implement any water quality standard (WQS) applicable to such 
waters.”  The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  Water Quality Limited Segments 
within the jurisdiction of this Order have been identified due to exceedances of 
Indicator Bacteria, Phosphorus, Toxicity and Turbidity criteria whose source 
includes or is likely to include non-storm water discharges from the MS4 (see 
Table 2a, Findings C.7 E.10, E.11 and discussion). 
 
Dry weather monitoring of non-storm water MS4 effluent conducted under the 
previous Order (R9-2002-001), which relies on BMPs as controls to protect water 
quality standards, has identified discharges of pollutants that have caused, have 
the reasonable potential to cause or contribute to an excursion above state water 
quality standards are found in non-storm water discharges.  Monitoring of pH, 
Dissolved Oxygen, Phosphorus, Nitrate, Turbidity and Methylene Blue Active 
Substances (MBAS) in non-storm water MS4 discharges has shown that the 
effluent exceeds state water quality criteria.  It is appropriate to establish numeric 
the effluent exceeds state water quality criteria  action levels for these pollutants 
to ensure that the Copermittees are complying with the requirement to effectively 
prohibit all types of unauthorized non-storm water discharges into the MS4s.to 
protect the Beneficial Uses of receiving waters.  Thus, these exceedances have 
established that water quality based effluent limitations must be developed.  
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Water Quality Limited Segments on the current 303(d) list (2006) within the 
jurisdiction of this Order have been identified due to exceedances of Sulfate, 
Chloride and Total Dissolved Solids criteria from a source which is currently 
unknown (see Table 2a).  These pollutants are not monitored for under the 
current non-storm water MS4 effluent monitoring program. The Regional Board 
has determined that the current listing of these pollutants, which are otherwise 
expected to be present in non-storm water discharges from the MS4 from a 
variety of sources, does not establish the reasonable potential that non-storm 
water discharges from the MS4 may be causing or contributing to exceedances 
of water quality standards for Sulfates, Chlorides and Total Dissolved Solids due 
to the unknown concentration and loading of MS4 discharges.  However, While 
this Order does not establish a numeric action level for these constituents at this 
time, this Order now requires non-storm water MS4 discharge monitoring to 
include monitoring for Sulfates, Chlorides and Total Dissolved Solids. 
 
As specified in the SIP, the Regional Board shall conduct an analysis for each 
priority pollutant with applicable criterion or objective to determine if a water 
quality-based effluent limitation is required.  Priority pollutants analyzed included 
Cadmium, Copper, Chromium, Lead, Nickel, Silver and Zinc.  These priority 
pollutants are likely to be present in non-storm water MS4 discharges (see 
Finding C.3) and dissolved metal effluent monitoring is available from the 
previous Order.  The most stringent applicable water quality criteria have been 
identified for these seven metals and, excluding Chromium (VI), and all are 
dependent on receiving water hardness. The conversion factors for Cadmium 
and Lead are also water hardness dependent (40 CFR 131.38(b)(2)).  These 
levels are established as the action levels for these constituents. 
 
While effluent monitoring is available from the previous Order, the monitoring 
was done for dissolved concentrations and lacked a measurement of receiving 
water hardness.  Due to the multiple point source discharges of non-storm water 
from the MS4, a discharge may enter a receiving water whose hardness will vary 
temporally.  In addition, hardness may vary spatially within and among receiving 
waters.   
 
However, other information is available to determine the appropriateness ofif an 
action level WQBEL is required.  Existing data and receiving water conditions 
have been reviewed to determine whether a non-storm water discharges may 
cause, have the reasonable potential to cause, or contribute to an excursion 
above priority pollutant criteria and objectives.  Existing effluent monitoring 
concentrations absent of receiving water data, no dilution credit or mixing zone 
allowance, current 303(d) listings of receiving waters for other pollutants, 
receiving water monitoring data, and the classification of waters as critical habitat 
for endangered and species of concern, provide evidence that WQBELs are 
requiredNALs are appropriate for these priority pollutants at this time in order to 
ensure that the Copermittees comply with the requirement to effectively prohibit 
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all types of unauthorized non-storm water discharges into the MS4s.  in order to 
protect beneficial uses (see below). 
 
Existing effluent data (see attachment F), absent receiving water hardness, 
provides evidence that it is appropriate to include NALs a discharge may cause, 
have the reasonable potential to cause, or contribute to an excursion above 
priority pollutant criteria and objectives at based on a conservative hardness 
level.  Absent receiving water hardness, all analyzed metals, are discharged at 
concentrations which may be in exceedance of CTR criteria depending on 
receiving water hardness.  Chromium effluent data that is available is in the form 
of total Chromium.  However, per the SIP, Chromium criteria are for Chromium III 
and Chromium VI.  Therefore, the total Chromium measurement is inadequate, 
but can be used as an estimate of Chromium III and VI concentrations. 
 
As discussed, inland surface waters, enclosed bays, and estuaries have 
conservatively been allotted a mixing zone and dilution credit of zero.  As such, 
any discharge of these priority pollutants is likely to impact the receiving water, 
regardless of the quantity or rate of discharge. 
 
As discussed in Finding C.7 and discussion, multiple receiving waters within the 
County of Orange are 303(d) listed for a number of pollutants, including toxicity.  
The 303(d) listing of a waterbody as impaired provides evidence that the 
receiving water(s) are already experiencing negative impacts.  These water 
quality limited segments are more susceptible to degradation from the synergistic 
addition of more pollutants, even from upstream discharges.  It is therefore 
appropriate to include numeric action levels designed to ensure that the 
Copermittees are complying with the requirement to effectively prohibit all types 
of unauthorized discharges of non-storm water into the MS4s.  Any discharges, 
including of non-storm water from the MS4, must be done in accordance with 
State Board Resolution No. 68-16. 
 
Copermittees have monitoreding the receiving waters for MS4 discharges 
pursuant to requirements under Order R9-2002-0002.  Dry weather receiving 
water data indicates poor conditions within waters receiving non-storm water 
MS4 discharges.  Urban stream bioassessment conducted under the Order 
(2002-2008) has documented all non-reference sites as consistently having poor 
or very poor Index of Biotic Integrity (IBI) scores, in part due to receiving water 
toxicity2.  
 
Receiving waters within the jurisdiction of this Order are classified as critical 
habitat, including being designated with the RARE beneficial use, for 
endangered, threatened and species of concern including, but not limited to, O. 
mykiss irideus, E. newberryiI, A. marmorata pallida and G. orcutti. 
 

                                            
2 2006-07 and 2007-08 Unified Annual Progress Reports. 
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The Regional Board evaluated For discharges to the surf zone, the Regional 
Board followed the reasonable potential analysis per the California Ocean Plan, 
Appendix VI and in accordance with 40 CFR 122.44(d).  Indicator bacteria, pH, 
turbidity (NTU), and metals were analyzed for the purpose of determining the 
levels of these constituents inif the non-storm water discharges from the MS4 
causes, has the reasonable potential to cause, or contributes to an excursion 
above water quality criteria.   
 
The Regional Board has determined that there is not sufficient information at this 
time to develop WQBELs action levels for pH, turbidity and metals.  While non-
storm water MS4 effluent data is available, the data collected is for discharges to 
inland surface waters, enclosed bays and estuaries.  Preliminary receiving water 
data and limited non-storm water MS4 discharge data collected under the 
Ambient Coastal Receiving Water Monitoring indicates some exceedances of 
criteria for metals in the discharge, and toxicity in receiving waters3.  However, 
the Regional Board contends believes the level of data available is insufficient, 
and is requiring additional monitoring of pH, turbidity and metals in non-storm 
water MS4 discharges to ocean waters (discharges to the surf zone).    
 
Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific 
Ocean shoreline within the jurisdiction of this Order have been identified due to 
exceedances of Indicator Bacteria criteria whose known source includes non-
storm water discharges from the MS4.  These 303(d) listed segments support 
extensive REC-1 beneficial uses and are located within State Marine Reserves 
and Conservation Areas.  The listing of receiving waters as 303(d) listed for 
bacteria supports the inclusion of a reasonable potential assessment and 
provides evidence that WQBELs action levels to ensure that the Copermittees 
are complying with the requirement to effectively prohibit all types of 
unauthorized non-storm water discharges into the MS4. are required to protect 
beneficial uses.   In addition, no dilution credit or mixing zone allowance is shall 
be included in developing numeric action levels for  the discharge of a pollutant 
to waters which are 303(d) as impaired for that pollutant. 
 
Water Quality Based Effluent LimitationsDry Weather Non-Storm Water Action 
Levels Calculations for Discharges to Inland Surface Waters, Enclosed Bays, 
and Estuaries 
 
On the basis of the foregoing discussion, Tthe Average Monthly Effluent and 
Maximum Daily Effluent WQBELsNALs were calculated with the following 
considerations and assumptions: 

 
No dilution credit is considered for the discharge.  Therefore, the 
discharge must comply with the Water Quality Objective at the point of 
discharge. 
 

                                            
3 2007-08 Unified Annual Progress Report. 
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For WQBELs NALs based on CTR, implementation was done using the 
procedure list as outlined in the SIP (see below example). 

 
WQBEL NAL CTR/SIP Calculation – Zinc Example: 
 
Criteria for Priority Toxic Pollutants in the State of California is described in the 
CTR table listed in 40 CFR 131.38. 
 

 
 
Saltwater criterion maximum concentration (CMC)  = 90 ug/L 
Saltwater criterion continuous concentration (CCC)  = 81 ug/L 
 
These criteria are expressed in terms of the dissolved fraction of the metal in the 
water column. [See footnote “m” to Table in paragraph (b)(1) of 40 CFR 131.38]. 
 
40 CFR 122.45(c) requires that this Order include effluent limitations as total 
recoverable concentration; therefore it is appropriate to include action levels also 
as total recoverable concentration. 
 
The SIP requires that if it is necessary to express a dissolved metal value as a 
total recoverable and a site-specific translator has not yet been developed, the 
Regional Board shall use the applicable conversion factor from 40 CFR 131.38. 
 
The term “Conversion Factor” (CF) represents the recommended conversion 
factor for converting a metal criterion expressed as the total recoverable fraction 
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in the water column to a criterion expressed as the dissolved fraction in the water 
column. 
 
Total recoverable concentration * CF = Dissolved concentration criterion 
 
or 
 
Total recoverable concentration = Dissolved concentration criterion/ CF 
 

 
 
CF for Zinc = .946, so the total recoverable concentrations for zinc: 
90 ug/L dissolved (CMC)/ 0.946 (CF) = 95 ug/L total recoverable CMC 
81 ug/L dissolved (CCC) / 0.946 (CF) = 86 ug/L total recoverable CCC 
 
Effluent Variability multiplier and Coefficient of Variation (CV) 
For each concentration based on an aquatic life criterion, the long-term average 
(LTA) is calculated by multiplying the concentration with a factor that adjusts for 
effluent variability.  The multiplier can be found in Table 1 of the SIP.  Since this 
Order does not have existing data to properly conduct a variability analysis in 
accordance with the SIP, the CV has been set equal to 0.6 per SIP requirements.  
The current effluent data is limited due to the small number of representative 
outfalls sampled, the lack of outfalls discharging to representative waterbodies 
within the Region, and the targeted nature of the sampling design. 
 
Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as 
follows: 
Acute Multiplier = 0.321  
Chronic Multiplier  = 0.527 
 
The long-term average (LTA) is calculated by multiplying the total recoverable 
concentrations for zinc with the acute and chronic multipliers: 
LTA Acute  = 95 ug/L * 0.321 = 30.5 
LTA Chronic  = 86 ug/L * 0.527 = 45.3 
The MDAEL and AMEAL will be based on the most limiting of the acute and 
chronic LTA, in the case for copper the most limiting LTA is the acute of 30.5 
ug/L 
 
WQBELs NALs are calculated by multiplying the most limiting LTA with a 
multiplier that adjusts for the averaging periods and exceedance frequencies of 
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the criteria and the effluent limitations.  The multiplier can be found in Table 2 of 
the SIP.  Since this Order has insufficient data, the CV has been set to 0.6 and 
since sampling frequency is four times a month or less, n has been set equal to 4 
per the SIP. 
 

 
 
Therefore, from Table 2 of the SIP, the LTA multipliers will be as follows: 
MDAEL Multiplier = 3.11 
AMAEL Multiplier = 1.55 
 
The MDAEL and AMAEL limits are calculated by multiplying the LTA with an LTA 
multiplier for each limit: 
MDAEL = 30.5 ug/L * 3.11 = 95 ug/L 
AMAEL = 30.5 ug/L * 1.55 = 47 ug/L 
 
Water Quality Based Effluent LimitationsDry Weather Non-Storm Water Action 
Levels Calculations for Discharges to the Surf Zone 
Based on the foregoing discussion, Tthe Average Monthly Effluent and Maximum 
Daily Effluent WQBELsNALs were calculated with the following considerations 
and assumptions: 
 
No dilution credit is considered for the discharge.  Therefore, the discharge must 
comply with the Water Quality Objective at the point of discharge. 
 
Whole Effluent Toxicity (WET) Testing Requirements 
A WET limit is required if a discharge causes, has a reasonable potential to 
cause, or contributes to an exceedance of applicable water quality standards, 
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including numeric and narrative.  Since these types of discharges are prohibited 
under this Order, WET limits are not applicable. 
 
Discussion of AMAELs, MDEALs and Instantaneous Maximums 
NPDES regulations require that all permit limitations be expressed, unless 
impracticable, as both average monthly limits (AMEL) and maximum daily limits 
(MDEL) for all discharges other than privately owned treatment works (40 CFR 
122.45(d)).  Where practical, effluent limitationsaction levels in this Order have 
been expressed as both AMAELs and MDAELs.  Certain effluent limitations 
action levels may not practicably be expressed as AMEALs and MDAELs due to 
specific BPO language, sampling requirements and/or a lack of Criteria.  Based 
upon the likely sampling frequency of the Copermittees, the frequency of 
sampling will occur such that grab samples are taken once per sampling day. 
This single sample would then be subject to MDEALs and Instantaneous 
Maximum levelslimitations.  In this case, the more conservative limitation action 
level would apply.  In addition, it is expected that some effluent monitoring will 
occur less than or equal to once per month.  In this scenario, the MDAEL, 
AMAEL and Instantaneous Maximum limitationslevels would need to be met 
based upon one sample, unless sampling did not occur.  For some BPOs, 
AMEALs have been excluded and only MDEALs/Instantaneous Maximums set to 
prevent redundancy in action levelseffluent limitations. 
 
Compliance with Effluent LimitationsAction levels (Priority Pollutants) 
Compliance with effluent limitations action levels shall be determined as follows 
(pursuant to 40 CFR 131.38): 
(1)Dischargers shall be deemed out of compliance this Order with an effluent 

limitation if the Copermittee failed to take the prescribed action in response to 
a  concentration of the priority pollutant in the monitoring sample that is 
greater than the effluent limitationaction level and greater than or equal to the 
reported Minimum Level (exceedance of an action level).  Regardless of the 
Copermittee’s actions in response to an exceedance, they are still subject to 
the prohibitions found in Sections A and B of the Order. 

 
When determining compliance to take an action in response to with the  AMAELs 
and more than one sample result is available in a month, the discharger shall 
compute the arithmetic mean unless the data set contains one or more reported 
determinations of DNQ or ND.  In those cases, the discharger shall compute the 
median in place of the arithmetic mean in accordance with the following 
procedure: 
 
(1) The data set shall be ranked from low to high, reported ND determinations 

lowest, DNQ determinations next, followed by quantified values (if any).  The 
order of the individual ND or DNQ determinations is unimportant. 

 
 
(2)The median value of the data set shall be determined.  If the data set has an 
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odd number of data points then the median is the middle value.  If the data 
set has an even number of data points, then the median is the average of the 
two values around the middle unless one or both of those points are ND or 
DNQ, in which case the median value shall be the lower of the two data 
points where DNQ is lower than a value and ND is lower than DNQ. 

 
 
Page 155, Section F.4.e. Illicit Discharge Detection and Elimination 
(Investigations) 
 
The Copermittees currently use action levels to facilitate the determination of 
when source investigation studies are warranted based on data from the dry-
weather monitoring program. One set of criteria is based on regional averages of 
constituent concentrations that were developed based on randomly selected 
storm drains.  Another set of criteria is based on trends at a particular station. 
These are reasonable criteria if decision-makers are properly trained and action 
levels set by the County are in compliance with numeric effluent limitationsdry 
weather non-storm water action levels as required in Section C. The ability of the 
local managers to interpret dry-weather monitoring data collected by the County 
has greatly improved in the last two years, and continued training is required in 
section F.4.i. 
 
Page 178, Section T. Attachment E – Receiving Waters and MS4 Discharge 
Monitoring and Reporting Program 
 
Considering the benefits described above, the Receiving Waters Monitoring and 
Reporting Program (MRP) has been designed to determine impacts to receiving 
water quality and beneficial uses from storm water runoff and to use the results 
to refine the Copermittees’ storm water runoff management programs for the 
reduction of storm water pollutant loadings to the MEP. For non-storm water 
discharges, monitoring has been designed for the identification of prohibited illicit 
discharges and to determine appropriate compliance with numeric effluent 
limitationsactions to take in response to dry weather non-storm water action 
levels. Additionally, the results from dry weather non-storm water monitoring can 
be used to evaluate exempted non-storm water discharges as a source or 
conveyance of pollutants. The primary goals of the MRP include: 
 
Page 186, 
Dry Weather Non-storm Water Effluent LimitationsAction Levels 
 
Section II.C of the MRP describes the monitoring to be conducted by the 
Copermittees to determine compliance with dry weather non-storm water 
numeric effluent limitationsaction levels. 
 
Section II.B.3 has been changed by removal of the Dry Weather Field Screening 
and Analytical Monitoring and subsequent replacement with section II.C for Dry 
Weather Non-Storm Water Numeric Effluent LimitationsAction Level Monitoring. 
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This change is required to assess compliance with numeric limitationsaction 
levels for non-storm water discharges from the MS4 into receiving waters. The 
required sampling frequency has been changed to allow Copermittees to sample 
a representative number of discharge points and the sampling methodology has 
been changed to grab sampling. This is expected to allow Copermittees to 
maintain a cost-neutral dry weather monitoring program that is similar to their 
existing IC/ID monitoring program. 
 
 
Page 189, U.  Attachment F – Source Data 
 
Attachment F contains data utilized for the development of Storm Water Action 
Levels and Non-storm Water Numeric Effluent LimitationsAction Levels. 
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Ben Neill - Re: FW: Region 9 - Orange County MS4 Permit Errata and Updates 

  
Tim, 
  
I do not have a Word copy of the final document, but will forward your request to staff.  I appreciate why you would like the 
document in Word.  If, without it taking a substantial amount of time, staff can ensure that a Word version of the document can 
be transmitted that will not reveal underlying internal or attorney comments or attribute particular revisions to an author, I do 
not have a problem with it being provided.  Please be aware, however, that our offices are closed tomorrow due to the 
Governor's furlough order so they will not have an opportunity to look into your request until Monday.  In case your office 
has access to Adobe Professional software, my understanding is that this software enables conversion of an Adobe pdf 
document to a format that can be further revised.  I will be out of the office on Monday, but I am copying Jimmy Smith and Ben 
Neill on this email.  Please contact Jimmy or Ben on Monday if you need further assistance.  I hope this helps.   
  
Catherine 
  
Catherine George Hagan 
Senior Staff Counsel 
Office of Chief Counsel 
State Water Resources Control Board 
 chagan@waterboards.ca.gov 
 
********************************************** 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4340 
Telephone:  858.467.2958 
Facsimile:  858.571.6972 
Please note that the State Water Board's offices are closed the first, second and third Fridays of every month.   
 
 
>>> "Carlstedt, Timothy J." <tim.carlstedt@bingham.com> 12/3/2009 4:16 PM >>> 
Catherine-- 
  
Following up on my voice message, if at all possible, I would greatly appreciate it if you could provide us with the attached 
document in Word format.  We appreciate the opportunity to provide comments on the document and this will be much easier if 
we can make a few suggested revisions to the redline version. 
  
Feel free to call me if you would like to discuss. 
  
Thanks for your help. 
  
Tim 
  

Print Less —> Go Green 
____________________________________________ 
Timothy J. Carlstedt 
T 415.393.2471 

From:    Catherine Hagan (George)
To:    Timothy J. Carlstedt
Date:    12/3/09 4:58 PM
Subject:   Re: FW: Region 9 - Orange County MS4 Permit Errata and Updates
CC:    Ben Neill;  James Smith
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F 415.393.2286 
tim.carlstedt@bingham.com  
 
B I N G H A M 
Bingham McCutchen LLP 
Three Embarcadero Center 
San Francisco, CA 94111-4067   

 

From: lyris@swrcb18.waterboards.ca.gov [mailto:lyris@swrcb18.waterboards.ca.gov]  
Sent: Wednesday, December 02, 2009 2:54 PM 
To: Carlstedt, Timothy J. 
Subject: Region 9 - Orange County MS4 Permit Errata and Updates 
 
  
Dear Interested Party, 
  
Please see the attached Additional Updates & Errata for the Orange County MS4 Permit. At its meeting on November 18, 2009, 
the Regional Board closed the public hearing on this matter and will not accept new evidence or testimony. The Regional Board 
will only accept written and oral comments on the proposed revisions made to the Tentative Order following 
the November 18, 2009 meeting. Any such written comments must be submitted by 5 p.m. on December 8. 
  
Also for your reference, I have attached the Executive Officer's Summary Report on agenda item No. 12 for the December 16, 
2009 meeting.  If you have any questions, please feel free to contact me. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
 

Confidentiality Notice: The information in this e-mail (including attachments, if any) is considered confidential 
and is intended only for the recipient(s) listed above. Any review, use, disclosure, distribution or copying of this 
e-mail is prohibited except by or on behalf of the intended recipient. If you have received this email in error, 
please notify me immediately by reply email, delete this email, and do not disclose its contents to anyone. 
 
Bingham McCutchen LLP Circular 230 Notice: To ensure compliance with IRS requirements, we inform you that 
any U.S. federal tax advice contained in this communication is not intended or written to be used, and cannot be 
used by any taxpayer, for the purpose of avoiding any federal tax penalties. Any legal advice expressed in this 
message is being delivered to you solely for your use in connection with the matters addressed herein and may 
not be relied upon by any other person or entity or used for any other purpose without our prior written 
consent. 
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Ben Neill - RE: FW: Region 9 - Orange County MS4 Permit Errata and Updates 

  
Thanks Catherine.  We always have the same concern.  When we send Word documents externally, we now get a dialog box 
that says, in effect, "stop, do you really want to send that document?" and then gives us the opportunity to send a sanitized 
version. 
  
I appreciate whatever you can do. 
  
Tim 
 

From: Catherine Hagan (George) [mailto:CHagan@waterboards.ca.gov]  
Sent: Thursday, December 03, 2009 4:58 PM 
To: Carlstedt, Timothy J. 
Cc: Ben Neill; James Smith 
Subject: Re: FW: Region 9 - Orange County MS4 Permit Errata and Updates 
 
Tim, 
  
I do not have a Word copy of the final document, but will forward your request to staff.  I appreciate why you would like the 
document in Word.  If, without it taking a substantial amount of time, staff can ensure that a Word version of the document can 
be transmitted that will not reveal underlying internal or attorney comments or attribute particular revisions to an author, I do 
not have a problem with it being provided.  Please be aware, however, that our offices are closed tomorrow due to the 
Governor's furlough order so they will not have an opportunity to look into your request until Monday.  In case your office 
has access to Adobe Professional software, my understanding is that this software enables conversion of an Adobe pdf 
document to a format that can be further revised.  I will be out of the office on Monday, but I am copying Jimmy Smith and Ben 
Neill on this email.  Please contact Jimmy or Ben on Monday if you need further assistance.  I hope this helps.   
  
Catherine 
  
Catherine George Hagan 
Senior Staff Counsel 
Office of Chief Counsel 
State Water Resources Control Board 
 chagan@waterboards.ca.gov 
 
********************************************** 
9174 Sky Park Court, Suite 100 
San Diego, CA  92123-4340 
Telephone:  858.467.2958 
Facsimile:  858.571.6972 
Please note that the State Water Board's offices are closed the first, second and third Fridays of every month.   
 
 
>>> "Carlstedt, Timothy J." <tim.carlstedt@bingham.com> 12/3/2009 4:16 PM >>> 
Catherine-- 
  

From:    "Carlstedt, Timothy J." <tim.carlstedt@bingham.com>
To:    "'Catherine Hagan (George)'" <CHagan@waterboards.ca.gov>
Date:    12/3/09 5:01 PM
Subject:   RE: FW: Region 9 - Orange County MS4 Permit Errata and Updates
CC:    "Ben Neill" <BNeill@waterboards.ca.gov>, "James Smith" <JSmith@waterboards.ca.gov>
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Following up on my voice message, if at all possible, I would greatly appreciate it if you could provide us with the attached 
document in Word format.  We appreciate the opportunity to provide comments on the document and this will be much easier if 
we can make a few suggested revisions to the redline version. 
  
Feel free to call me if you would like to discuss. 
  
Thanks for your help. 
  
Tim 
  

Print Less —> Go Green 
____________________________________________ 
Timothy J. Carlstedt 
T 415.393.2471 
F 415.393.2286 
tim.carlstedt@bingham.com  
 
B I N G H A M 
Bingham McCutchen LLP 
Three Embarcadero Center 
San Francisco, CA 94111-4067   

 

From: lyris@swrcb18.waterboards.ca.gov [mailto:lyris@swrcb18.waterboards.ca.gov]  
Sent: Wednesday, December 02, 2009 2:54 PM 
To: Carlstedt, Timothy J. 
Subject: Region 9 - Orange County MS4 Permit Errata and Updates 
 
  
Dear Interested Party, 
  
Please see the attached Additional Updates & Errata for the Orange County MS4 Permit. At its meeting on November 18, 2009, 
the Regional Board closed the public hearing on this matter and will not accept new evidence or testimony. The Regional Board 
will only accept written and oral comments on the proposed revisions made to the Tentative Order following 
the November 18, 2009 meeting. Any such written comments must be submitted by 5 p.m. on December 8. 
  
Also for your reference, I have attached the Executive Officer's Summary Report on agenda item No. 12 for the December 16, 
2009 meeting.  If you have any questions, please feel free to contact me. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Confidentiality Notice: The information in this e-mail (including attachments, if any) is considered confidential 
and is intended only for the recipient(s) listed above. Any review, use, disclosure, distribution or copying of this 
e-mail is prohibited except by or on behalf of the intended recipient. If you have received this email in error, 
please notify me immediately by reply email, delete this email, and do not disclose its contents to anyone. 
 
Bingham McCutchen LLP Circular 230 Notice: To ensure compliance with IRS requirements, we inform you that 
any U.S. federal tax advice contained in this communication is not intended or written to be used, and cannot be 
used by any taxpayer, for the purpose of avoiding any federal tax penalties. Any legal advice expressed in this 
message is being delivered to you solely for your use in connection with the matters addressed herein and may 
not be relied upon by any other person or entity or used for any other purpose without our prior written 
consent. 
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Ben Neill - RE: Region 9 - Orange County MS4 Permit Errata and Updates 

  
Ben, Jimmy, 
Can you clarify something for me, preferably before the written comments are due on Dec 8 ?   
  
Your proposed errata C.2.d States that "if the copermitee identifies the sources of the exceedance as a non-stormwater 
discharge in violation or potential violation of an existing separate NPDES Permit (e.g. the groundwater dewatering permit), then 
the Copermittees must report, within three business days, the findings to the Regional Board...."  My question for you is, what 
all kinds of separate NPDES permits are out there, that this would apply to?   
  
In particular, I was wondering whether the purveyors of recycled water, and/or the users of recycled water, are considered to 
operate under an "existing separate NPDES permit", such that if a City identifies recycled water as a source of exceedance, then 
the City would need to report this to the Board?  in which case, is it then the Board's responsibility to do the follow-up action?   
  
Thank you, 
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 

-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, December 02, 2009 3:37 PM 
To: Nancy Palmer 
Cc: Chad Loflen; James Smith 
Subject: RE: Region 9 - Orange County MS4 Permit Errata and Updates 
 
Thanks for the invitation Nancy, Unfortunately I am sitting on a panel for a construction seminar in San Diego on that 
day.  I will ask Chad if he can attend. 
  
Ben Neill 
 
>>> "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 12/2/2009 3:34 PM >>> 
Hi Ben, 
Now that you've gotten those updates out the door, maybe you can find time (and you might find it very interesting) to 
attend the Orange County Coastal Coalition meeting on December 3, from 9 to 12 at the Newport Beach Public Library on 
Avocado Street.  The meeting is chaired by Board of Supervisors members and attended by other electeds, public works 
directors, environmental groups, etc.  There will be a presentation of the work done by the Cities and Counties to clean 
up Dana Point Harbor.  
  
One of these days, I would like to schedule a field trip to show you the various stream restoration and treatment wetland 
projects we've done in Aliso watershed. 
  
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 
  
  

From:    "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us>
To:    "'Ben Neill'" <BNeill@waterboards.ca.gov>, <JSmith@waterboards.ca.gov>
Date:    12/4/09 10:35 AM
Subject:   RE: Region 9 - Orange County MS4 Permit Errata and Updates
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-----Original Message----- 
From: Ben Neill [mailto:BNeill@waterboards.ca.gov] 
Sent: Wednesday, December 02, 2009 3:28 PM 
To: Moy Yahya; Humza Javed; Bruce Channing; manager@ci.laguna-niguel.ca.us; Nancy Palmer; Devin Slavin; 
city-manager@cityofalisoviejo.com; cityadmin@cityofmissionviejo.org; Joe Ames; Carole Langford; Derek Wieske; 
Steven Hayman; Brad Fowler; Douglas Chotkevys; Lisa Zawaski; Ken Frank; Will Holoman; Christopher Macon; 
Leslie Keane; Jess Carbajal; chris.crompton@rdmd.ocgov.com; grant.sharp@rdmd.ocgov.com; Kevin Onuma; Mary 
Anne Skorpanich; Nadeem Majaj; Richard.Boon@rdmd.ocgov.com; Tom Bonigut; CityManager@san-clemente.org; 
Dave Adams; Ziad Mazboudi 
Cc: Catherine Hagan (George); David Gibson; James Smith 
Subject: Fwd: Region 9 - Orange County MS4 Permit Errata and Updates 
 
Dear Copermittees, 
  
Please see the email below with the draft updates and errata for the Orange County MS4 Permit and also the 
Executive Officer's Summary Report.  If you have any questions, please feel free to contact me. 
  
Sincerely, 
Ben Neill 
 
>>> <lyris@swrcb18.waterboards.ca.gov> 12/2/2009 2:54 PM >>> 
  
Dear Interested Party, 
  
Please see the attached Additional Updates & Errata for the Orange County MS4 Permit. At its meeting on 
November 18, 2009, the Regional Board closed the public hearing on this matter and will not accept new evidence 
or testimony. The Regional Board will only accept written and oral comments on the proposed revisions made to 
the Tentative Order following 
the November 18, 2009 meeting. Any such written comments must be submitted by 5 p.m. on December 8. 
  
Also for your reference, I have attached the Executive Officer's Summary Report on agenda item No. 12 for the 
December 16, 2009 meeting.  If you have any questions, please feel free to contact me. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Ben Neill - Here's a vote for clean beaches 

  
http://www.coastlinepilot.com/articles/2009/12/04/opinion/cpt-soundingoff120409.txt 
 

From:    Penny Elia <greenp1@cox.net>
To:

   
Ben Neill <bneill@waterboards.ca.gov>, Chad Loflen <cloflen@waterboards.ca.gov>, James Smith 
<jsmith@waterboards.ca.gov>, Tony Felix <TFelix@waterboards.ca.gov>, Jack Eidt 
<jackeidt@yahoo.com>

Date:    12/4/09 7:01 AM
Subject:   Here's a vote for clean beaches

By Jack Eidt 

Updated: Thursday, December 3, 2009 10:10 PM PST 

There are No comments posted. 

n South Orange County’s native coastal sage and oak woodland environment, the rivers and 
streams serve as the fount of life for a thriving biodiversity hot spot. These same valleys and 
gently rolling hills have also proven superb human habitat. After 45 years of growth and 
development, the streams have often been reduced to toxic drainage ditches that foul our world-
class beaches and waves and have turned Aliso Beach and Doheny State Beach into notorious 
dangers to human and aquatic health, affecting tourism, fisheries and quality of life for our 
outdoor-loving sun-seekers. 
 
Sadly, the chronic dumping or unmitigated draining of untreated human waste and chemicals or 
other hazardous materials from roadways, industry, and landscaping into rivers and oceans is 
constant. According to the U.S. Environmental Protection Agency, fewer than one in five sewage 
systems that break water quality laws are ever fined or sanctioned. A study published in 2008 in 
the Archives of Environmental and Occupational Health estimated that 4 million people in 
California are sickened each year from surfing, bathing, walking or ingesting waters polluted with 
untreated sewage. 
 
The Clean Water Act of 1972 endeavored to improve this situation, with subsequent new 
regulations approved in 1987. Yet, the broad generic terms and lack of specificity did not lead to 
protection of watersheds. Moreover, the massive push toward development that recontoured 
natural slopes and paved significant portions of the land created a series of engineered drainage 
canals designed for quick runoff into the ocean. Destroyed were the life-supporting pools and 
riffles that once recharged aquifers and filtered storm flows. Steelhead trout, waterfowl and 
migratory birds, and many aquatic species no longer had a home. 
 
Unfortunately, the urbanization of our arid Mediterranean-desert climate, transformed into a 
pseudo-tropical garden, has led to significant non-storm year-round polluted runoff. This erodes 
stream banks, inundates native plant species and wastes a valuable commodity that could be 
stored and recycled. It also renders one of the most recreationally important habitats a smelly, 
trash-filled engineering project instead of a place for a picnic. 
 
The San Diego Regional Water Quality Board is in the process of an important watershed-focused 
revision of the National Pollutant Discharge Elimination System (NPDES) permit for municipal 
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separate storm-water sewer systems (MS4) affecting South Orange County. 
 
The permitting regime focuses on a measurable outcome of controlling runoff levels at the source, 
requiring low-impact development and landscape irrigation controls for new and existing 
development while taking a watershed-level approach, instead of an unaccountable city-by-city 
implementation. 
 
Results are mandated with implementation flexibility: clean streams and beaches with manageable 
flow levels; urban areas covered with rain gardens, green roofs or retention walls, parking lots of 
permeable pavers; and bioswales and bioretention cells capturing runoff before it flows into 
pristine riparian and marine habitats. 
 
Our county and municipal politicians and officials have unfortunately taken an adversarial 
approach to the approval of these regulations, and have threatened legal action against the 
regional board. 
 
They claim hardship on the basis of the cost of implementation, difficulty managing regulatory 
differences for watersheds north of El Toro Road, and their concern that “Numeric” Effluent Levels 
are more difficult to achieve than “Narrative” Levels, specifically that non-compliance would 
require mandatory minimum penalties. Not a principled stance for those who claim to care about 
our environmental future. 
 
Our county and cities did not require responsible development upfront, resulting in massive 
pollution and degradation of our vital aquatic resources and environmentally sensitive areas. We 
must invest today in a sustainable water quality regime to avoid far more significant costs when 
our state water supplies run low, our aquifers are tapped out, our oceans polluted. 
 
We must protect our tourism-dependent coasts and restore the utility of our watersheds in order 
to embrace a sustainable water system given the challenges of extended drought and protracted 
climate change already well underway. 
 
It is in all of our interests to support the State Regional Water Board in their approval and 
implementation of the renewal of the NPDES permit for the MS4. 
 

 
 
JACK EIDT is director of Wild Heritage Planners in San Juan Capistrano. 
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Ben Neill - Re: Request for transcripts from the Nov. 18 and Jul. 1 SD region boardmeetings 

  
Hi Kelly, 
  
We do not routinely purchase a hard copy of the meeting transcripts and have no plans to do so for the 
item in question.  Even when we do, they are copyrighted and cannot be freely distributed.  If you would 
like a copy of the audio tapes for the meeting, please contact Ms. Lori Costa (cc'd on this email).  If you 
would like to review the entirety of the file for the tentative Order, please contact Ms. Sylvia Wellnitz at 
(858) 637-5593 or at swellnitz@waterboards.ca.gov. 
  
R, 
-Jimmy 
 
>>> <khavens@Geosyntec.com> 12/3/2009 4:44 PM >>> 
Hello Mr. Smith, 
  
We are working with Orange County on a project to develop feasibility criteria related to the LID and hydromod sections of the 
recently adopted North Orange County NPDES Permit (Order No. R8‐2009‐0030) and the tentative South Orange County NPDES 
Permit (Tentative Order No. R9‐2009‐0002).   In support of this effort, I am looking for the transcripts from the November 18, 
2009 and July 1, 2009 San Diego Regional Board meetings, particularly those pertaining to the following action item (quoted 
from the SDRWQCB website): 
  
"Reissuance of NPDES Waste Discharge Requirements for Discharges of Runoff from the Municipal Separate Storm Sewer 
Systems (MS4s) draining the watersheds of the County of Orange, the Orange County Flood Control District, and the 
incorporated Cities of Aliso Viejo, Dana Point, Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, Mission 
Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano within the San Diego Region (South Orange County 
Municipal Storm Water Requirements). The Board will hear comments and consider adoption of Tentative Order No. R9‐2009‐
0002 (formerly Tentative Orders No. R9‐2008‐0001 and R9‐2007‐0002). (Tentative Order No. R9‐2009‐0002) (Ben Neill)" 
  
Additionally, I am looking for any associated presentations and testimonies which may not be included in this transcript but 
were presented at the meetings.   
  
Thanks very much for your help.  Please let me know if you have any questions regarding my request.  
  
Kind regards,  
  

  
  
  
  
  
  

From:    James Smith
To:    khavens@Geosyntec.com
Date:    12/8/09 4:04 PM
Subject:   Re: Request for transcripts from the Nov. 18 and Jul. 1 SD region boardmeetings
CC:    APoresky@Geosyntec.com;  Ben Neill;  LAustin@Geosyntec.com;  Lori Costa

Kelly L. Havens 
Staff Engineer 
------------------------------------------------------ 
475 14th Street, Suite 400 
Oakland, CA  94612 
Phone:  510.836.3034 
DID: 510-285-2719   
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Fax:  510.836.3114 
www.Geosyntec.com  
  
 Please consider the environment before printing this email. 
This electronic mail message contains information that (a) is or may be LEGALLY PRIVILEGED, CONFIDENTIAL, 
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and (b) is intended only for 
the use of the Addressee(s) named herein. If you are not the intended recipient, an addressee, or the person responsible 
for delivering this to an addressee, you are hereby notified that reading, using, copying, or distributing any part of this 
message is strictly prohibited. If you have received this electronic mail message in error, please contact us immediately and 
take the steps necessary to delete the message completely from your computer system.
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(1/14/2010) Ben Neill - Fwd: Supplemental Comments on Additional Draft Updates and Errata ofDecember 16, 2009 to Tentative ...Page 1

From: James Smith
To: Ben Neill
Date: 12/15/2009 4:26 PM
Subject: Fwd: Supplemental Comments on Additional Draft Updates and Errata ofDecember 16, 
2009 to Tentative Order No. R9-2009-0002
Attachments: Complete Submittal.pdf

for the record....

>>> LISA ZAWASKI <lzawaski@DanaPoint.org> 12/15/2009 10:38 AM >>>

David:
 
Please accept these supplemental comments on Additional Draft Updates and Errata of December 16, 
2009 to Tentative Order No. R9-2009-0002.
 
Please confirm receipt. 
 
Contact me with questions. 
 
We’ll see you tomorrow at the Public Hearing.
 
Lisa Zawaski, CPSWQ, CFM
City of Dana Point Senior Water Quality Engineer
33282 Golden Lantern
Dana Point, CA 92629
949-248-3584, fax: 949-234-2826
lzawaski@danapoint.org
Protect Our Earth - Protect Our Ocean
 
Remember to bring your reusable shopping bag when holiday shopping.
                Save a tree – only print if necessary.
 

0007137



0007138



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

1

Hearing Date: January 29, 2010 
J:\MANDATES\2007\tc\07-tc-09\tc\dsa.doc 

ITEM ___ 
TEST CLAIM 

DRAFT STAFF ANALYSIS 

California Regional Water Quality Control Board, San Diego Region  
Order No. R9-2007-001, NPDES No. CAS0108758 

Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2, F.3, I.1, 
I.2, I.5, J.3.a.(3)(c)iv-viii & x-xv, and L. 

Discharge of Stormwater Runoff - Order No. R9-2007-0001 
07-TC-09 

County of San Diego, Cites of Carlsbad, Del Mar, Imperial Beach, Lemon Grove, Poway, San 
Marcos, Santee, Solana Beach, Chula Vista, Coronado, Del Mar, El Cajon, Encinitas, Escondido, 

Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, San Diego, Vista,              
Claimants 

EXECUTIVE SUMMARY 
The test claim, filed by the County of San Diego and cities within it, alleges various activities to 
reduce stormwater pollution to comply with a permit (Order No. R9-2007-001, NPDES No. 
CAS0108758) issued by the California Regional Water Quality Control Board, San Diego 
Region (Regional Board), which is a state agency. 

For the reasons discussed below, staff finds that the following activities in the permit (as further 
specified on pp. 110-120 below) are a reimbursable state-mandated new program or higher level 
of service within the meaning of article XIII B, section 6 of the California Constitution:   

• Street sweeping (permit part D.3.a(5)); 
• Street sweeping reporting (part J.3.a.(3)(c) x-xv);  
• Conveyance system cleaning (part D.3.a.(3));  
• Conveyance system cleaning reporting (J.3.a.(3)(c)(iv)-(viii)); 
• Educational component (part D.5.a.(1)-(2) & D.5.b.(1)(c)-(d) & D.5.(b)(3)); 
• Watershed activities and collaboration in the Watershed Urban Runoff Management 

Program (part E.2.f & E.2.g);  
• Regional Urban Runoff Management Program (parts F.1., F.2. & F.3);  
• Program effectiveness assessment (parts I.1 & I.2); 
• Long-term effectiveness assessment (part I.5) and  
• All permittee collaboration (part L.1.a.(3)-(6)). 

Staff also finds that the following test claim activities are not reimbursable because the claimants 
have fee authority (under Gov. Code, § 66000 et seq., The Mitigation Fee Act) sufficient to pay 
for the activities within the meaning of Government Code section 17556, subdivision (d): 
Hydromodification plan (part D.1.g), Low-impact development (part D.1.d.(7)-(8)), and the parts 
of the Education component (part D.5) related to development activities, as specified below. 
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Further, staff finds the following would be identified as offsetting revenue in the parameters and 
guidelines:  

• Any voter-approved fees or assessments (pursuant to Cal. Const., art. XIII D) for any 
activities in the permit, including for reporting on street sweeping (part J.3.a.(3)(c) x-xv); 
conveyance-system cleaning (part D.3.a.(3)); or reporting on conveyance-system 
cleaning (J.3.a.(3)(c)(iv)-(viii));   

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
(pursuant to Cal. Const., art. XIII D) and that are imposed for street sweeping (part 
D.3.a(5)). 

Recommendation 
Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed on pages 113-122. 
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STAFF ANALYSIS 
Claimants1 

County of San Diego, Cites of Carlsbad, Del Mar, Imperial Beach, Lemon Grove, Poway, 
San Marcos, Santee, Solana Beach, Chula Vista, Coronado, Del Mar, El Cajon, Encinitas, 
Escondido, Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, San Diego, and 
Vista.  

Chronology 
6/20/08 Test claim 07-TC-09 filed by the County of San Diego. 

7/30/08 State Water Resources Control Board (State Board) requests an extension of time 
to file comments on the test claim. 

8/1/08 County of San Diego adds the following cities as claimants: Carlsbad, Del Mar, 
Imperial Beach, Lemon Grove, Poway, San Marcos, Santee, and Solana Beach. 

8/25/08 County of San Diego adds the following cities as claimants: Chula Vista, 
Coronado, Del Mar, El Cajon, Encinitas, Escondido, Imperial Beach, La Mesa, 
Lemon Grove, National City, Oceanside, San Diego, and Vista. 

9/4/08 State Board requests an extension of time to file comments on the test claim. 

9/23/08 State Board requests an extension of time to file comments on the test claim. 

10/27/08 State Board submits comments on the test claim. 

11/6/08 Department of Finance submits comments on the test claim. 

11/24/08 County of San Diego requests an extension of time to file rebuttal comments.  

1/16/09 County of San Diego requests an extension of time to file rebuttal comments. 

2/4/09 Bay Area Stormwater Management Agencies Association (BASMAA) files 
comments on the test claim. 

2/10/09 County of San Diego files rebuttal comments. 

12/7/09 Commission staff issues draft staff analysis. 

Background 

The claimants allege various activities for reducing stormwater pollution in compliance with a 
permit issued by the California Regional Water Quality Control Board, San Diego Region, 
(Regional Board), a state agency.  Before discussing the specifics of the permit, an overview of 
the permit’s purpose, and municipal stormwater pollution in general, puts the permit in context. 
                                                 
1 In this analysis, claimants and the permit term “copermittees” are used interchangeably, even 
though two of the copermittees (the San Diego Unified Port District and San Diego County 
Regional Airport Authority) are not claimants.  The following are the claimants and copermittees 
that are subject to the permit requirements: Carlsbad, Chula Vista, Coronado, Del Mar, El Cajon, 
Encinitas, Escondido, Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, 
Poway, San Diego, San Marcos, Santee, Solana Beach, Vista, County of San Diego, San Diego 
Unified Port District, and the San Diego County Regional Airport Authority (permit p. 2).   
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Municipal Stormwater 

The purpose of the permit is to specify “requirements necessary for the copermittees2 to reduce 
the discharge of pollutants in urban runoff to the maximum extent practicable (MEP).”  (Permit, 
p. 5.)  Each of the copermittees or dischargers “owns or operates a municipal separate storm 
sewer system (MS4),3 through which it discharges urban runoff into waters of the United States 
within the San Diego region.” (Permit, p. 2.) 

Stormwater4 runoff flowing untreated from urban streets directly into creeks, streams, rivers, 
lakes and the ocean, creates pollution, as the Ninth Circuit Court of Appeal has stated: 

Storm water runoff is one of the most significant sources of water pollution in the 
nation, at times “comparable to, if not greater than, contamination from industrial 
and sewage sources.” [Citation omitted.]  Storm sewer waters carry suspended 
metals, sediments, algae-promoting nutrients (nitrogen and phosphorus), floatable 
trash, used motor oil, raw sewage, pesticides, and other toxic contaminants into 
streams, rivers, lakes, and estuaries across the United States.  [Citation omitted.]  
In 1985, three-quarters of the States cited urban storm water runoff as a major 
cause of waterbody impairment, and forty percent reported construction site 
runoff as a major cause of impairment. Urban runoff has been named as the 
foremost cause of impairment of surveyed ocean waters. Among the sources of 
storm water contamination are urban development, industrial facilities, 
construction sites, and illicit discharges and connections to storm sewer systems.5  

Because of these stormwater pollution problems described by the Ninth Circuit, both California 
and the federal government regulate stormwater runoff. 

California Law 

The California Supreme Court summarized the state statutory scheme and regulatory agencies 
applicable to this test claim as follows: 

                                                 
2 “Copermittees” are entities responsible for National Pollutant Discharge Elimination System 
(NPDES) permit conditions pertaining to their own discharges.  (40 C.F.R. § 122.26  (b)(1).) 
3 Municipal separate storm sewer system means a conveyance or system of conveyances 
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, 
man-made channels, or storm drains):  (i) Owned or operated by a State, city, town, borough, 
county, parish, district, association, or other public body (created by or pursuant to State law) 
having jurisdiction over disposal of sewage, industrial wastes, storm water, or other wastes, 
including special districts under State law such as a sewer district, flood control district or 
drainage district, or similar entity, or an Indian tribe or an authorized Indian tribal organization, 
or a designated and approved management agency under section 208 of the CWA that discharges 
to waters of the United States;  (ii) Designed or used for collecting or conveying storm water;  
(iii) Which is not a combined sewer; and (iv) Which is not part of a Publicly Owned Treatment 
Works (POTW) as defined at 40 CFR 122.2.  (40 C.F.R. § 122.26 (b)(8).) 
4 Storm water means “storm water runoff, snow melt runoff, and surface runoff and drainage.” 
(40 C.F.R. § 122.26 (b)(13).) 
5  Environmental Defense Center, Inc. v. U.S. E.P.A. (2003) 344 F.3d 832, 840-841. 
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In California, the controlling law is the Porter-Cologne Water Quality Control Act 
(Porter-Cologne Act), which was enacted in 1969. (Wat. Code, § 13000 et seq., 
added by Stats.1969, ch. 482, § 18, p. 1051.)  Its goal is “to attain the highest 
water quality which is reasonable, considering all demands being made and to be 
made on those waters and the total values involved, beneficial and detrimental, 
economic and social, tangible and intangible.” (§ 13000.) The task of 
accomplishing this belongs to the State Water Resources Control Board (State 
Board) and the nine Regional Water Quality Control Boards; together the State 
Board and the regional boards comprise “the principal state agencies with primary 
responsibility for the coordination and control of water quality.” (§ 13001.)  

Whereas the State Board establishes statewide policy for water quality control 
(§ 13140), the regional boards “formulate and adopt water quality control plans 
for all areas within [a] region” (§ 13240).6 

In California, wastewater discharge requirements established by the regional 
boards are the equivalent of the NPDES permits [national pollutant discharge 
elimination system] required by federal law. (§ 13374.)7 

As to waste discharge requirements, section 13377 of the California Water Code states: 

Notwithstanding any other provision of this division, the state board or the regional 
boards shall, as required or authorized by the Federal Water Pollution Control Act, as 
amended, issue waste discharge requirements and dredged or fill material permits which 
apply and ensure compliance with all applicable provisions of the act and acts   
amendatory thereof or supplementary, thereto, together with any more stringent effluent 
standards or limitations necessary to implement water quality control plans, or for the 
protection of beneficial uses, or to prevent nuisance. 

Much of what the Regional Board does, especially that pertains to permits like the one in this 
claim, is based in the federal Clean Water Act. 

Federal Law 

The Federal Clean Water Act (CWA) was amended in 1972 to implement a permitting system 
for all discharges of pollutants8 from point sources9 to waters of the United States, since 

                                                 
6 City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619. 
7 Id. at page 621.  State and regional board permits allowing discharges into state waters are 
called “waste discharge requirements.” (Wat. Code, § 13263). 
8 According to the federal regulations, “Discharge of a pollutant” means: (a) Any addition of any 
“pollutant” or combination of pollutants to “waters of the United States” from any “point 
source,” or (b) Any addition of any pollutant or combination of pollutants to the waters of the 
“contiguous zone” or the ocean from any point source other than a vessel or other floating craft 
which is being used as a means of transportation.  This definition includes additions of pollutants 
into waters of the United States from: surface runoff which is collected or channeled by man; 
discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other 
person which do not lead to a treatment works; and discharges through pipes, sewers, or other 
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discharges of pollutants are illegal except under a permit.10  The permits, issued under the 
national pollutant discharge elimination system, are called NPDES permits.  Under the CWA, 
each state is free to enforce its own water quality laws so long as its effluent limitations11 are not 
“less stringent” than those set out in the CWA (33 USCA 1370).  The California Supreme Court 
described NPDES permits as follows: 

Part of the federal Clean Water Act is the National Pollutant Discharge 
Elimination System (NPDES), “[t]he primary means” for enforcing effluent 
limitations and standards under the Clean Water Act. (Arkansas v. Oklahoma, 
supra, 503 U.S. at p. 101, 112 S.Ct. 1046.) The NPDES sets out the conditions 
under which the federal EPA or a state with an approved water quality control 
program can issue permits for the discharge of pollutants in wastewater. (33 
U.S.C. § 1342(a) & (b).)  In California, wastewater discharge requirements 
established by the regional boards are the equivalent of the NPDES permits 
required by federal law. (§ 13374.)12 

In the Porter-Cologne Water Quality Control Act (Wat. Code, §§ 13370 et seq.), the Legislature 
found that the state should implement the federal law in order to avoid direct regulation by the 
federal government.  The Legislature requires the permit program to be consistent with federal 
law, and charges the State and Regional Water Boards with implementing the federal program 
(Wat. Code, §§ 13372 & 13370).  The State Water Resources Control Board (State Board) 
incorporates the regulations from the U.S. EPA for implementing the federal permit program, so 
both the Clean Water Act and U.S. EPA regulations apply to California’s permit program 
(Cal.Code Regs., tit. 23, § 2235.2).   

When a Regional Board adopts an NPDES permit, it must adopt as stringent a permit as U.S. 
EPA would have (federal Clean Water Act, § 402 (b)).  As the California Supreme Court stated: 

The federal Clean Water Act reserves to the states significant aspects of water 
quality policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority 

                                                                                                                                                             

conveyances, leading into privately owned treatment works. This term does not include an 
addition of pollutants by any “indirect discharger.”  (40 C.F.R. § 122.2.) 
9 A point source is “any discernible, confined and discrete conveyance, including but not limited 
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating craft, from which pollutants 
are or may be discharged.” 33 U.S.C. § 1362(14). 
10 40 Code of Federal Regulations, section 122.21 (a).  The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference. 
11 Effluent limitation means any restriction imposed by the Director on quantities, discharge 
rates, and concentrations of “pollutants” which are “discharged” from “point sources” into 
“waters of the United States,” the waters of the “contiguous zone,” or the ocean. (40 C.F.R. 
§ 122.2.) 
12 City of Burbank v. State Water Resources Control Bd., supra, 35 Cal.4th 613, 621.  State and 
regional board permits allowing discharges into state waters are called “waste discharge 
requirements” (Wat. Code, § 13263). 
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to “enforce any effluent limitation” that is not “less stringent” than the federal 
standard ( id. § 1370, italics added).  It does not prescribe or restrict the factors 
that a state may consider when exercising this reserved authority, and thus it does 
not prohibit a state-when imposing effluent limitations that are more stringent 
than required by federal law-from taking into account the economic effects of 
doing so.13   

Actions that dischargers must implement as prescribed in permits are commonly called “best 
management practices” or BMPs.14 

Stormwater was not regulated by U.S. EPA in 1973 because of the difficulty of doing so.  This 
exemption from regulation was overturned in Natural Resources Defense Council v. Costle 
(1977) 568 F.2d 1369, which ordered U.S. EPA to require NPDES permits for stormwater 
runoff.  By 1987, U.S. EPA still had not adopted regulations to implement a permitting system 
for stormwater runoff.  The Ninth Circuit Court of Appeals explained the next step as follows:   

In 1987, to better regulate pollution conveyed by stormwater runoff, Congress 
enacted Clean Water Act § 402(p), 33 U.S.C. § 1342(p), “Municipal and 
Industrial Stormwater Discharges.” Sections 402(p)(2) and 402(p)(3) mandate 
NPDES permits for stormwater discharges “associated with industrial activity,” 
discharges from large and medium-sized municipal storm sewer systems, and 
certain other discharges. Section 402(p)(4) sets out a timetable for promulgation 
of the first of a two-phase overall program of stormwater regulation.15  

NPDES permits are required for “A discharge from a municipal separate storm sewer system 
serving a population of 250,000 or more.”16  The federal Clean Water Act specifies the following 
criteria for municipal storm sewer system permits: 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants.17 

                                                 
13 City of Burbank v. State Water Resources Control Bd., supra, 35 Cal.4th 613, 627-628. 
14 Best management practices are “schedules of activities, prohibitions of practices, maintenance 
procedures, and other management practices to prevent or reduce the pollution of “waters of the 
United States.” BMPs also include treatment requirements, operating procedures, and practices 
to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage from raw 
material storage.” (40 CFR § 122.2.) 
15 Environmental Defense Center, Inc. v. U.S. E.P.A., supra, 344 F.3d 832, 841-842. 
16 33 USCA section 1342 (p)(2)(C). 
17 33 USCA section 1342 (p)(3)(B). 
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In 1990, U.S. EPA adopted regulations to implement Clean Water Act section 402(p), defining 
which entities need to apply for permits and the information to include in the permit application.  
The permit application must propose management programs that the permitting authority will 
consider in adopting the permit.  The management programs must include the following:  

[A] comprehensive planning process which involves public participation and 
where necessary intergovernmental coordination, to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, control 
techniques and system, design and engineering methods, and such other 
provisions which are appropriate.18 

General State-Wide Permits 

In addition to the regional stormwater permit at issue in this claim, the State Board has issued 
two general statewide permits,19 as described in the permit as follows: 

In accordance with federal NPDES regulations and to ensure the most effective 
oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (state and local) storm water 
regulation.  Under this dual system, the Regional Board is responsible for 
enforcing the General Construction Activities Storm Water Permit, SWRCB 
Order 99-08 DWQ, NPDES No. CAS000002 (General Construction Permit) and 
the General Industrial Activities Storm Water Permit, SWRCB Order 97-03 
DWQ, NPDES No. CAS000001 (General Industrial Permit), and each municipal 
Copermittee is responsible for enforcing its local permits, plans, and ordinances, 
which may require the implementation of additional BMPs than required under 
the statewide general permits.  (Permit, pp. 7-8.) 

The State and Regional Boards have statutory fee authority to conduct inspections to enforce the 
general statewide permits.20   

The Regional Board Permit (Order No. R9-2007-001, Permit CAS0108758) 

Under Part A, “Basis for the Order,” the permit (p.2) states: 

This Order Renews National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108758, which was first issued on July 16, 1990 (Order No. 90-
42), and then renewed on February 21, 2001 (Order No. 2001-01).  On August 25, 
2005, in accordance with Order NO. 2001-01, the County of San Diego, as the 
Principal Permittee, submitted a Report of Waste Discharge (ROWD) for renewal 
of their MS4 Permit. 

Attachment B of the permit (page B-9, part 7(q)) states that “This Order expires five years after 
adoption.”  Attachment B also says (page B-9, part 7 (r)) that the terms and conditions of the 
permit “are automatically continued pending issuance of a new permit if all requirements of the 

                                                 
18 40 Code of Federal Regulations section 122.26 (d)(2)(iv). 
19 A general permit means “an NPDES ‘permit’ issued under [40 CFR] §122.28 authorizing a 
category of discharges under the CWA within a geographical area.” (40 CFR § 122.2.)   
20 Water Code section 13260, subdivision (d)(2)(B)(i) - (iii). 
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federal NPDES regulations on the continuation of the expired permits (40 CFR 122.6 are 
complied with.”21 

Part J.2.d. of the permit requires the Principal Permittee (County of San Diego) to “submit to the 
Regional Board, no later than 210 days in advance of the expiration of this order, a report of 
Waste Discharge (ROWD) as an application for issuance of new waste discharge requirements.”  
The permit specifies the contents of the ROWD. 

The permit is divided into 16 sections.  It prohibits discharges from MS4s that contain pollutants 
that “have not been reduced to the maximum extent practicable” (p. 11) as well as discharges 
“that cause or contribute to the violation of water quality standards.”  (p. 12.)  The permit also 
prohibits non-storm water discharges unless they are authorized by a separate NPDES permit, or 
fall within specified exemptions.  The copermittees are required to “establish, maintain, and 
enforce adequate legal authority to control pollutant discharges into and from its MS4 through 
ordinance, statute, permit, contract or similar means.”  (p. 14.)  The copermittees are also 
required to develop and implement an updated Jurisdictional Urban Runoff Management 
Program (JURMP) for their jurisdictions that meets the requirements specified in the permit (pp. 
15-46) as well as a Watershed Urban Runoff Management Program (pp. 46-50, watersheds are 
defined in the permit) and a Regional Urban Runoff Management Program (pp. 50-51), each of 
which are to be assessed annually (pp. 52-56) and reported on (pp. 57-74).  Annual fiscal 
analyses are also required of the copermittees (p. 51).  The principal permittee has additional 
responsibilities, as specified (p. 76). 

The Regional Board prepared a 115-page Fact Sheet/Technical Report for this permit (attached 
to the Test Claim as Exhibit 4) in which are listed, among other things, Regional Board findings, 
the federal law, and the reasons for the various permit requirements.   

The 2001 version of the Regional Board’s permit (treated as prior law in this analysis) was 
challenged by the Building Industry Association of San Diego County, among others.  They 
alleged that the permit provisions violate federal law because they prohibit the municipalities 
from discharging runoff from storm sewers if the discharge would cause a water body to exceed 
the applicable water quality standard established under state law.22  The court held that the Clean 
Water Act’s “maximum extent practicable” standard did not prevent the water boards from 
including provisions in the permit that required municipalities to comply with state water quality 
standards.23   

Attached (as Exhibit 12) to the claimants’ February 2009 comments is a document entitled 
“Comparison Between the Requirement of Tentative Order 2001-01, the Federal NPDES Storm 
Water Regulations, the Existing San Diego Municipal Storm Water Permit (Order 90-42), and 
Previous Drafts of the San Diego Municipal Stormwater Permit” that compares the 2001 permit 
with the 1990 and earlier permits.  One of the document’s conclusions regarding the 2001 permit 
is: “40% of the requirements in Tentative Order 2001-01 which ‘exceed the federal regulations’ 
are based almost exclusively on (1) guidance documents developed by USEPA and 
                                                 
21 California Code of Regulations, title 23, section 2235.4. 
22 Building Industry Assoc. of San Diego County v. State Water Resources Control Board (2004) 
124 Cal.App.4th 866, 880. 
23 Id. at page 870. 
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(2) SWRCB’s [State Board’s] orders describing statewide precedent setting decision on MS4 
permits.” 

Claimants’ Position 
Claimants assert that various parts of the Regional Board’s 2007 permit constitute a reimbursable 
state mandate within the meaning of article XIII B, section 6, and Government Code section 
17514.  The parts of the permit pled by claimants are quoted below in the order pled in the test 
claim. 

I. Regional Requirements for Urban Runoff Management Programs  

A. Copermittee collaboration (Part F) 

Parts F.2. and F.3. (F. Regional Urban Runoff Management Program) of the permit provide: 

Each Copermittee shall collaborate with the other Copermittees to develop, 
implement, and update as necessary a Regional Urban Runoff Management 
Program.  The Regional Urban Runoff Management Program shall meet the 
requirements of section F of this Order, reduce the discharge of pollutants24 from 
the MS4 to the MEP, and prevent urban runoff25 discharges from the MS4 from 
causing or contributing to a violation of water quality standards.26  The Regional 
Urban Runoff Management Program shall, at a minimum:  [¶]…[¶] 

2. Develop the standardized fiscal analysis method required in section G of this 
Order.27 

3. Facilitate the assessment of the effectiveness of jurisdictional, watershed,28 and 
regional programs.  (Permit, p. 50.) 

 

 
                                                 
24 Pollutant is defined in Attachment C of the permit as “Any agent that may cause or contribute 
to the degradation of water quality such that a condition of pollution or contamination is created 
or aggravated.” 
25 Urban Runoff is defined in Attachment C of the permit as “All flows in a storm water 
conveyance system and consists of the following components: (1) storm water (wet weather 
flows) and (2) non-storm water illicit discharges (dry weather flows). 
26 Water Quality Standards is defined in Attachment C of the permit as “The beneficial uses 
(e.g., swimming, fishing, municipal drinking water supply, etc.) of water and the water quality 
objectives necessary to protect those uses. 
27 Section G requires the permittees to “collectively develop a standardized method and format 
for annually conducting and reporting fiscal analyses of their urban runoff management 
programs in their entirety (including jurisdictional, watershed, and regional activities).”  Specific 
components of the method and time tables are specified in the permit (Permit parts G.2 & G.3). 
28 Watershed is defined in Attachment C of the permit as “That geographical area which drains to 
a specified point on a water course, usually a confluence of streams or rivers (also known as a 
drainage area, catchment, or river basin).” 
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Part L (All Copermittee Collaboration) of the Permit states: 

1. Each Copermittee collaborate [sic] with all other Copermittees regulated under 
this Order to address common issues, promote consistency among Jurisdictional 
Urban Runoff Management Programs and Watershed Urban Runoff Management 
Programs, and to plan and coordinate activities required under this Order. 

a. Management structure – All Copermittees shall jointly execute and submit to 
the Regional Board no later than 180 days after adoption of this Order, a 
Memorandum of Understanding, Joint Powers Authority, or other instrument of 
formal agreement which at a minimum: 

(1) Identifies and defines the responsibilities of the Principal Permittee29 and Lead 
Watershed Permittees;30 
(2) Identifies Copermittees and defines their individual and joint responsibilities, 
including watershed responsibilities;  
(3) Establishes a management structure to promote consistency and develop and 
implement regional activities; 
(4) Establishes standards for conducting meetings, decision-making, and cost-
sharing. 
(5) Provides guidelines for committee and workgroup structure and 
responsibilities;  
(6) Lays out a process for addressing Copermittee non-compliance with the 
formal agreement; 
(7) Includes any and all other collaborative arrangements for compliance with this 
order.  (Permit, pp. 75-76.) 

Claimants stated that the Copermittees’ costs to comply with this activity for fiscal year 2007-
2008 was $260,031.29.   

B.  Copermittee collaboration – Regional Residential Education Program Development and 
Implementation 

Part F.1 of the Permit provides: 

The Regional Urban Runoff Management Program shall, at a minimum: 

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 

b. Education efforts focused on the specific residential sources of the pollutants 
listed in section F.1.a.. (Permit, p. 50.) 

                                                 
29 The Principal Permittee is the County of San Diego (permit, pp. 2 & C-7). 
30 According to the permit: “Watershed Copermittees shall identify the Lead Watershed 
Permittee for their WMA [Watershed Management Area]” (permit, p. 47).  

0007149



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

12

Claimants stated that the Copermittees’ costs to comply with this activity was $131,250 
in fiscal year 2007-2008. 

C.  Hydromodification31 

Part D.1.g. of the Permit (D. Jurisdictional Urban Runoff Management Program, 1. 
Development Planning Component, g. Hydromodification – Limits on Increases of Runoff 
Discharge Rates and Durations) states: 

g. HYDROMODIFICATION – LIMITATIONS ON INCREASES OF RUNOFF 
DISCHARGE RATES AND DURATIONS  

Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects,32 

                                                 
31 Hydromodification is defined in Attachment C of the permit as “The change in the natural 
watershed hydrologic processes and runoff characteristics (i.e., interception, infiltration, overland 
flow, interflow and groundwater flow) caused by urbanization or other land use changes that 
result in increased stream flows and sediment transport.  In addition, alteration of stream and 
river channels, installation of dams and water impoundments, and excessive streambank and 
shoreline erosion are also considered hydromodification, due to their disruption of natural 
watershed hydrologic processes.” 

Hydromodification is also defined as changes in the magnitude and frequency of stream flows as 
a result of urbanization, and the resulting impacts on the receiving channels in terms of erosion, 
sedimentation and degradation of in-stream habitat.” Draft Hydromodification Management Plan 
for San Diego County, page 4.  <http://www.projectcleanwater.org/pdf/susmp/ 
sd_hmp_2009.pdf> as of May 28, 2009. 
32 According to the permit, “Priority Development Projects” are: a) all new Development 
Projects that fall under the project categories or locations listed in section D.1.d.(2), and b) those 
redevelopment projects that create, add or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or locations listed in 
section D.1.d.(2). (Permit p. 17.) 

[¶]…[¶]  [Part D.1.d.(2):] (2) Priority Development Project Categories  (a) Housing subdivisions 
of 10 or more dwelling units. This category includes single-family homes, multi-family homes, 
condominiums, and apartments.  (b) Commercial developments greater than one acre. This 
category is defined as any development on private land that is not for heavy industrial or 
residential uses where the land area for development is greater than one acre. The category 
includes, but is not limited to: hospitals; laboratories and other medical facilities; educational 
institutions; recreational facilities; municipal facilities; commercial nurseries; multi-apartment 
buildings; car wash facilities; mini-malls and other business complexes; shopping malls; hotels; 
office buildings; public warehouses; automotive dealerships; airfields; and other light industrial 
facilities.  (c) Developments of heavy industry greater than one acre. This category includes, but 
is not limited to, manufacturing plants, food processing plants, metal working facilities, printing 
plants, and fleet storage areas (bus, truck, etc.).  (d) Automotive repair shops. This category is 
defined as a facility that is categorized in any one of the following Standard Industrial 
Classification (SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.  (e) Restaurants. This 
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where such increased rates and durations are likely to cause increased erosion33 of 
channel beds and banks, sediment pollutant generation, or other impacts to 
beneficial uses34 and stream habitat due to increased erosive force.  The HMP, 
once approved by the Regional Board, shall be incorporated into the local 
SUSMP [Standard Urban Storm Water Mitigation Plan]35 and implemented by 
each Copermittee so that post-project runoff discharge rates and durations shall 
not exceed estimated pre-project discharge rates and durations where the 
increased discharge rates and durations will result in increased potential for 

                                                                                                                                                             

category is defined as a facility that sells prepared foods and drinks for consumption, including 
stationary lunch counters and refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is greater than 5,000 square 
feet. Restaurants where land development is less than 5,000 square feet shall meet all SUSMP 
requirements except for structural treatment BMP and numeric sizing criteria requirement 
D.1.d.(6)(c) and hydromodification requirement D.1.g.  (f) All hillside development greater than 
5,000 square feet. This category is defined as any development which creates 5,000 square feet 
of impervious surface which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.  
(g) Environmentally Sensitive Areas (ESAs). All development located within or directly adjacent 
to or discharging directly to an ESA (where discharges from the development or redevelopment 
will enter receiving waters within the ESA), which either creates 2,500 square feet of impervious 
surface on a proposed project site or increases the area of imperviousness of a proposed project 
site to 10% or more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.  (h) Parking lots 5,000 
square feet or more or with 15 or more parking spaces and potentially exposed to urban runoff. 
Parking lot is defined as a land area or facility for the temporary parking or storage of motor 
vehicles used personally, for business, or for commerce.  (i) Street, roads, highways, and 
freeways. This category includes any paved surface that is 5,000 square feet or greater used for 
the transportation of automobiles, trucks, motorcycles, and other vehicles.  (j) Retail Gasoline 
Outlets (RGOs). This category includes RGOs that meet the following criteria: (a) 5,000 square 
feet or more or (b) a projected Average Daily Traffic (ADT) of 100 or more vehicles per day. 
(Permit pp. 18-19.) 
33 Erosion is defined in Attachment C of the permit as “When land is diminished or worn away 
due to wind, water, or glacial ice.  Often the eroded debris (silt or sediment) becomes a pollutant 
via storm water runoff.  Erosion occurs naturally but can be intensified by land clearing activities 
such as farming, development, road building and timber harvesting.” 
34 Beneficial Uses is defined in Attachment C of the permit as “the uses of water necessary for 
the survival or well being of man, plants, and wildlife.  These uses of water serve to promote 
tangible and intangible economic, social, and environmental goals.   … “Beneficial Uses” are 
equivalent to “Designated Uses” under federal law.”  (Wat. Code, § 13050, subd. (f).) 
35 The Standard Urban Storm Water Mitigation Plan is defined in Attachment C of the permit as 
“A plan developed to mitigate the impacts of urban runoff from Priority Development Projects.” 
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erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in the discharge rates and durations.   

(1) The HMP shall: 

(a) Identify a standard for channel segments which receive urban runoff 
discharges from Priority Development Projects. The channel standard shall 
maintain the pre-project erosion and deposition characteristics of channel 
segments receiving urban runoff discharges from Priority Development Projects 
as necessary to maintain or improve the channel segments’ stability conditions. 

(b) Utilize continuous simulation of the entire rainfall record to identify a range of 
runoff flows for which Priority Development Project post-project runoff flow 
rates and durations36 shall not exceed pre-project runoff flow rates and 
durations,37 where the increased flow rates and durations will result in increased 
potential for erosion or other significant adverse impacts to beneficial uses, 
attributable to changes in the flow rates and durations. The lower boundary of the 
range of runoff flows identified shall correspond with the critical channel flow38 
that produces the critical shear stress that initiates channel bed movement or that 
erodes the toe of channel banks. The identified range of runoff flows may be 
different for specific watersheds, channels, or channel reaches. 

(c) Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff flow rates 
and durations (1) do not exceed pre-project runoff flow rates and durations for the 
range of runoff flows identified under section D.1.g.(1)(b), where the increased 
flow rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the flow 
rates and durations, and (2) do not result in channel conditions which do not meet 
the channel standard developed under section D.1.g.(1)(a) for channel segments 
downstream of Priority Development Project discharge points. 

(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent urban runoff from the projects from 

                                                 
36 Flow duration is defined in Attachment C of the permit as “The long-term period of time that 
flows occur above a threshold that causes significant sediment transport and may cause excessive 
erosion damage to creeks and streams (not a single storm event duration).  … Flow duration 
within the range of geomorphologically significant flows is important for managing erosion. 
37 Attachment C of the permit defines “Pre-project or pre-development runoff conditions 
(discharge rates, durations, etc.) as “Runoff conditions that exist onsite immediately before the 
planned development activities occur.  This definition is not intended to be interpreted as that 
period before any human-induces land activities occurred.  This definition pertains to 
redevelopment as well as initial development.” 
38 Critical channel flow, according to Attachment C of the permit, is “the channel flow that 
produces the critical shear stress that initiates bed movement or that erodes the toe of channel 
banks.  When measuring Qc [critical channel flow], it should be based on the weakest boundary 
material – either bed or bank.” 
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increasing erosion of channel beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force. 

(e) Include a review of pertinent literature.  

(f) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects. 

(g) Include a description of how the Copermittees will incorporate the HMP 
requirements into their local approval processes. 

(h) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow rates and 
durations and address potential hydromodification impacts. 

(i) Include technical information supporting any standards and criteria proposed. 

(j) Include a description of inspections and maintenance to be conducted for 
management practices and measures to control flow rates and durations and 
address potential hydromodification impacts. 

(k) Include a description of pre- and post-project monitoring and other program 
evaluations to be conducted to assess the effectiveness of implementation of the 
HMP. 

(l) Include mechanisms for addressing cumulative impacts within a watershed on 
channel morphology. 

(m) Include information on evaluation of channel form and condition, including 
slope, discharge, vegetation, underlying geology, and other information, as 
appropriate. 

(2) The HMP may include implementation of planning measures (e.g., buffers and 
restoration activities, including revegetation, use of less-impacting facilities at the 
point(s) of discharge, etc.) to allow expected changes in stream channel cross 
sections, vegetation, and discharge rates, velocities, and/or durations without 
adverse impacts to channel beneficial uses. Such measures shall not include 
utilization of non-naturally occurring hardscape materials such as concrete, riprap, 
gabions, etc. 

(3) Section D.1.g.(1)(c) does not apply to Development Projects39 where the 
project discharges stormwater runoff into channels or storm drains where the 
preexisting channel or storm drain conditions result in minimal potential for 
erosion or other impacts to beneficial uses. Such situations may include 
discharges into channels that are concrete-lined or significantly hardened (e.g., 
with rip-rap, sackrete, etc.) downstream to their outfall in bays or the ocean; 
underground storm drains discharging to bays or the ocean; and construction of 

                                                 
39 Development projects, according to Attachment C of the permit, are “New development or 
redevelopment with land disturbing activities; structural development, including construction or 
installation of a building or structure, the creation of impervious surfaces, public agency projects, 
and land subdivision.” 

0007153



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

16

projects where the sub-watersheds below the projects’ discharge points are highly 
impervious (e.g., >70%) and the potential for single-project and/or cumulative 
impacts is minimal. Specific criteria for identification of such situations shall be 
included as a part of the HMP. However, plans to restore a channel reach may 
reintroduce the applicability of HMP controls, and would need to be addressed in 
the HMP. 

(4) HMP Reporting 

The Copermittees shall collaborate to report on HMP development as required in 
section J.2.a of this Order. 

(5) HMP Implementation 

180 days after approval of the HMP by the Regional Board, each Copermittee 
shall incorporate into its local SUSMP and implement the HMP for all applicable 
Priority Development Projects. Prior to approval of the HMP by the Regional 
Board, the early implementation of measures likely to be included in the HMP 
shall be encouraged by the Copermittees. 

(6) Interim Hydromodification Criteria for Projects Disturbing 50 Acres or More  

Within 365 days of adoption of this Order, the Copermittees shall collectively 
identify an interim range of runoff flow rates for which Priority Development 
Project post-project runoff flow rates and durations shall not exceed pre-project 
runoff flow rates and durations (Interim Hydromodification Criteria), where the 
increased discharge flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in flow rates and durations. Development of the Interim 
Hydromodification Criteria shall include identification of methods to be used by 
Priority Development Projects to exhibit compliance with the criteria, including 
continuous simulation of the entire rainfall record.  Starting 365 days after 
adoption of this Order and until the final Hydromodification Management Plan 
standard and criteria are implemented, each Copermittee shall require Priority 
Development Projects disturbing 50 acres or more to implement hydrologic 
controls to manage post-project runoff flow rates and durations as required by the 
Interim Hydromodification Criteria. Development Projects disturbing 50 acres or 
more are exempt from this requirement when: 

(a) the project would discharge into channels that are concrete-lined or 
significantly hardened (e.g., with rip-rap, sackcrete, etc.) downstream to their 
outfall in bays or the ocean; 

(b) the project would discharge into underground storm drains discharging 
directly to bays or the ocean; or 

(c) the project would discharge to a channel where the watershed areas below the 
project’s discharge points are highly impervious (e.g. >70%).  (Permit, pp. 25-28.) 

Claimants stated that the total cost of this activity is $1.05 million, of which $630,000 was spent 
in fiscal year 2007-2008, and the remaining $420,000 will be spent in fiscal year 2008-2009. 
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D. Low-Impact Development40 (“LID”) and Standard Urban Storm Water Mitigation Plan 
(“SMUSP”) 

Part D.1.d. of the Permit (D. Jurisdictional Urban Runoff Management Program, 
1. Development Planning Component, d. Standard Urban Storm Water Mitigation Plans – 
Approval Process Criteria and Requirements for Priority Development Projects), paragraphs 
(7) and (8) state as follows: 

(7) Update of SUSMP BMP Requirements 

The Copermittees shall collectively review and update the BMP requirements that 
are listed in their local SUSMPs. At a minimum, the update shall include removal 
of obsolete or ineffective BMPs, addition of LID and source control BMP41 
requirements that meet or exceed the requirements of sections D.1.d.(4) and 
D.1.d.(5), and addition of LID BMPs that can be used for treatment, such as 
bioretention cells, bioretention swales, etc. The update shall also add appropriate 
LID BMPs to any tables or discussions in the local SUSMPs addressing pollutant 
removal efficiencies of treatment control BMPs.42  In addition, the update shall 
include review, and revision where necessary, of treatment control BMP pollutant 
removal efficiencies. 

(8) Update of SUSMPs to Incorporate LID and Other BMP Requirements  

(a) In addition to the implementation of the BMP requirements of sections 
D.1.d.(4-7) within one year of adoption of this Order, the Copermittees shall also 
develop and submit an updated Model SUSMP that defines minimum LID and 
other BMP requirements to be incorporated into the Copermittees’ local SUSMPs 
for application to Priority Development Projects.  The purpose of the updated 
Model SUSMP shall be to establish minimum standards to maximize the use of 
LID practices and principles in local Copermittee programs as a means of 
reducing stormwater runoff. It shall meet the following minimum requirements: 

i. Establishment of LID BMP requirements that meet or exceed the minimum 
requirements listed in section D.1.d.(4) above.  

                                                 
40 Low Impact Develop (LID) is defined in Attachment C of the permit as “A storm water 
management and land development strategy that emphasizes conservation and the use of on-site 
natural features integrated with engineered, small-scale hydrologic controls to more close reflect 
pre-development hydrologic functions.” 
41 Source control BMPs are defined in Attachment C of the permit as “Land use or site planning 
practices, or structural or nonstructural measures that aim to prevent urban runoff pollution by 
reducing the potential for contamination at the source of pollution.  Source control BMPs 
minimize the contact between pollutants and urban runoff.” 
42 A treatment control BMP, according to Attachment C of the permit, is “Any engineered 
system designed to remove pollutants by simple gravity settling of particulate pollutants, 
filtration, biological uptake, media absorption or any other physical, biological, or chemical 
process.” 
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ii. Establishment of source control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(5) above. 
iii. Establishment of treatment control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(6) above. 
iv. Establishment of siting, design, and maintenance criteria for each LID and 
treatment control BMP listed in the Model SUSMP, so that implemented LID and 
treatment control BMPs are constructed correctly and are effective at pollutant 
removal and/or runoff control.  LID techniques, such as soil amendments, shall be 
incorporated into the criteria for appropriate treatment control BMPs. 
v. Establishment of criteria to aid in determining Priority Development Project 
conditions where implementation of each LID BMP listed in section D.1.d.(4)(b) 
is applicable and feasible. 
vi. Establishment of a requirement for Priority Development Projects with low 
traffic areas and appropriate or amendable soil conditions to construct a portion of 
walkways, trails, overflow parking lots, alleys, or other low-traffic areas with 
permeable surfaces, such a pervious concrete, porous asphalt, unit pavers, and 
granular materials. 
vii. Establishment of restrictions on infiltration of runoff from Priority 
Development Project categories or Priority Development Project areas that 
generate high levels of pollutants, if necessary. 

(b) The updated Model SUSMP shall be submitted within 18 months of adoption 
of this Order. If, within 60 days of submittal of the updated Model SUSMP, the 
Copermittees have not received in writing from the Regional Board either 

(1) a finding of adequacy of the updated Model SUSMP or (2) a modified 
schedule for its review and revision, the updated Model SUSMP shall be deemed 
adequate, and the Copermittees shall implement its provisions in accordance with 
section D.1.d.(8)(c) below. 

(c) Within 365 days of Regional Board acceptance of the updated Model SUSMP, 
each Copermittee shall update its local SUSMP to implement the requirements 
established pursuant to section D.1.d.(8)(a). In addition to the requirements of 
section D.1.d.(8)(a), each Copermittee’s updated local SUSMP shall include the 
following: 

i. A requirement that each Priority Development Project use the criteria 
established pursuant to section D.1.d.(8)(a)v to demonstrate applicability and 
feasibility, or lack thereof, of implementation of the LID BMPs listed in section 
D.1.d.(4)(b). 
ii. A review process which verifies that all BMPs to be implemented will meet the 
designated siting, design, and maintenance criteria, and that each Priority 
Development Project is in compliance with all applicable SUSMP requirements.  
(Permit, pp. 21-22) 

Claimants stated that the total cost of this activity is $52,200 to be spent in fiscal year 2007-
2008. 
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E. Long Term Effectiveness Assessment 

Part I.5 (I. Program Effectiveness Assessment) of the permit states: 

 5. Long-term Effectiveness Assessment  

a. Each Copermittee shall collaborate with the other Copermittees to develop a 
Longterm Effectiveness Assessment (LTEA), which shall build on the results of 
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be submitted by 
the Principal Permittee to the Regional Board no later than 210 days in advance of 
the expiration of this Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6) of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6).43 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions. This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods. The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 
constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

The claimants state that this activity is budgeted to cost $210,000. 

II. Jurisdictional Urban Runoff Management Program (Part D) 

A. Street Sweeping  

Part D.3.a.(5) of the Permit (D.3 Existing Development Component, a. Municipal) provides: 

(5) Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

                                                 
43 See footnote 47, page 22. 
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(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low 
volumes of trash and/or debris shall be swept as necessary, but no less than once 
per year. 

Part J.3.a.(3)(c)x-xv (J. Reporting, 3. Annual Reports, a. jurisdictional urban runoff 
management program annual reports (3) Minimum contents (c) Municipal) requires 
annual reports to include the following: 

x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   
xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  
xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 
xiii. Identification of the total distance of curb-miles swept. 
xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 
xv. Amount of material (tons) collected from street and parking lot sweeping. 

Claimants state the following costs for this activity: in fiscal year 2007-2008: Equipment: 
$2,080,245, Staffing: $1,014,321, Contract costs: $382,624; for 2008-2009: Equipment: 
$3,566,139 (for 2008-2012), Staffing $1,054,893 (4% increase), Contract costs: 
$382,624. 

B. Conveyance System Cleaning 

Part D.3.a.(3) of the Permit (D.3. Existing Development Component, a. Municipal) provides: 

(3) Operation and Maintenance of Municipal Separate Storm Sewer System and 
Structural Controls 

(a) Each Copermittee shall implement a schedule of inspection and maintenance 
activities to verify proper operation of all municipal structural treatment controls 
designed to reduce pollutant discharges to or from its MS4s and related drainage 
structures. 

(b) Each Copermittee shall implement a schedule of maintenance activities for the 
MS4 and MS4 facilities (catch basins, storm drain inlets, open channels, etc). The 
maintenance activities shall, at a minimum, include: 
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i. Inspection at least once a year between May 1 and September 30 of each year44 
for all MS4 facilities that receive or collect high volumes of trash and debris. All 
other MS4 facilities shall be inspected at least annually throughout the year. 
ii. Following two years of inspections, any MS4 facility that requires inspection 
and cleaning less than annually may be inspected as needed, but not less than 
every other year. 
iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter45 in a timely manner. 
iv. Record keeping of the maintenance and cleaning activities including the 
overall quantity of waste removed. 
v. Proper disposal of waste removed pursuant to applicable laws. 
vi. Measures to eliminate waste discharges during MS4 maintenance and cleaning 
activities. 

Part J.3.a.(3)(c) iv-viii (J. Reporting, 3. Annual Reports, a. jurisdictional urban runoff 
management program annual reports (3) Minimum contents (c) Municipal) requires 
annual reports to include the following: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 
v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   
vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   
vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 
viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

The claimants state that this activity costs $3,456,087 in fiscal year 2007-2008, and increases 4% 
in subsequent years. 

 

 

 

                                                 
44 According to Attachment C of the permit, May 1 through September 30 is the dry season. 
45 Attachment C of the permit defines “anthropogenic litter” as “trash generated from human 
activities, not including sediment.” 
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C. Program Effectiveness Assessment (Part I) 

Part I.1 and I.2 of the permit states: 

1. Jurisdictional 
a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 

(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
Industrial/Commercial, Residential, Illicit Discharge46 Detection and Elimination, 
and Education); and 

(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-647 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

                                                 
46 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that is 
not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
47 Effectiveness assessment outcome levels are defined in Attachment C of the permit as follows: 
Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
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(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,48 Water Quality Assessment,49 and 
Integrated Assessment,50 where applicable and feasible.    

b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order. The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 
Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 
a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)51 shall annually assess the 

                                                                                                                                                             

benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
48 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
49 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
50 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
51 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists the 
hydrologic units and major receiving water bodies.  

0007161



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

24

effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 
(b) Each Watershed Education Activity implemented; and 
(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

(3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items 
listed in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

(4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

(5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban Runoff 
Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

(6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

(7) Utilize Implementation Assessment, Water Quality Assessment, and 
Integrated Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 
necessary to achieve compliance with section A of this Order.52 The Copermittees 
shall develop and implement a plan and schedule to address the identified 
modifications and improvements. Watershed Water Quality Activities/Watershed 
Education Activities that are ineffective or less effective than other comparable 
Watershed Water Quality Activities/Watershed Education Activities shall be 
replaced or improved upon by implementation of more effective Watershed Water 
Quality Activities/Watershed Education Activities.  Where monitoring data 
exhibits persistent water quality problems that are caused or contributed to by 
MS4 discharges, Watershed Water Quality Activities and Watershed Education 

                                                 
52 Section A is “Prohibitions and Receiving Water Limitations.”   
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Activities applicable to the water quality problems shall be modified and 
improved to correct the water quality problems. 

c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

Claimants state that this activity in I.1. and I.2 costs $392,363 in fiscal year 2007-2008, is 
expected to increase to $862,293 in fiscal year 2008-2009, and is expected to increase 4% 
annually thereafter. 

D. Educational Surveys and Tests 

Part D.5 of the permit (under D. Jurisdictional Urban Runoff Management Program) states: 

5. Education Component 

Each Copermittee shall implement an education program using all media as 
appropriate to (1) measurably increase the knowledge of the target communities 
regarding MS4s, impacts of urban runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the behavior of 
target communities and thereby reduce pollutant releases to MS4s and the 
environment. At a minimum, the education program shall meet the requirements 
of this section and address the following target communities: 

· Municipal Departments and Personnel 
· Construction Site Owners and Developers 
· Industrial Owners and Operators 
· Commercial Owners and Operators 
· Residential Community, General Public, and School Children 

a. GENERAL REQUIREMENTS 

(1) Each Copermittee shall educate each target community on the following topics 
where appropriate: 

Table 3. Education 

Laws, Regulations, Permits, & Requirements Best Management Practices  

• Federal, state, and local water quality laws and 
regulations 
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Industrial 
Activities (Except Construction).  
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Construction 
Activities  
• Regional Board’s General NPDES Permit for 
Ground Water Dewatering  
• Regional Board’s 401 Water Quality 
Certification Program  

• Pollution prevention and safe alternatives  
• Good housekeeping (e.g., sweeping impervious 
surfaces instead of hosing)  
• Proper waste disposal (e.g., garbage, pet/animal 
waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, 
boat/recreational vehicle waste, catch basin/ MS4 
cleanout waste)  
• Non-storm water disposal alternatives (e.g., all 
wash waters)  
• Methods to minimized the impact of land 
development and construction  

0007163



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

26

• Statewide General NPDES Utility Vault 
Permit  
• Requirements of local municipal permits and 
ordinances (e.g., storm water and grading 
ordinances and permits) 

• Erosion prevention  
• Methods to reduce the impact of residential and 
charity car-washing  
• Preventive Maintenance  
• Equipment/vehicle maintenance and repair  
• Spill response, containment, and recovery  
• Recycling  
• BMP maintenance 

General Urban Runoff Concepts  Other Topics  

• Impacts of urban runoff on receiving waters 
• Distinction between MS4s and sanitary sewers 
• BMP types: facility or activity specific, LID, 
source control, and treatment control  
• Short-and long-term water quality impacts 
associated with urbanization (e.g., land-use 
decisions, development, construction)  
• Non-storm water discharge prohibitions  
• How to conduct a storm water inspections  

• Public reporting mechanisms  
• Water quality awareness for Emergency/ First 
Responders  
• Illicit Discharge Detection and Elimination 
observations and follow-up during daily work 
activities  
• Potable water discharges to the MS4  
• Dechlorination techniques  
• Hydrostatic testing  
• Integrated pest management  
• Benefits of native vegetation  
• Water conservation  
•Alternative materials and designs to maintain 
peak runoff values 
• Traffic reduction, alternative fuel use 

(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 

b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 

(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its planning and development review staffs (and 
Planning Boards and Elected Officials, if applicable) have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting from 
development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
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[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading53 activities. 
ii. The connection between construction activities and water quality impacts (i.e., 
impacts from land development and urbanization and impacts from construction 
material such as sediment). 
iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year. Training 
shall cover inspection and enforcement procedures, BMP implementation, and 
reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties. The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 

                                                 
53 Attachment C of the permit defines grading as “the cutting and/or filling of the land surface to 
a desired slope or elevation.” 
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developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

Claimants state that this activity in D.5 will cost $62,617 in fiscal year 2007-2008, and is 
expected to increase to $171,319 in fiscal year 2008-2009, and rise 4% annually thereafter. 

III. Watershed Urban Runoff Management Program (Part E) 

A. Copermittee Collaboration 

Parts E.2.f and E.2.g of the permit state: 

2. Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
[Watershed Management Area] as in Table 4 below to develop and implement an 
updated Watershed Urban Runoff Management Program for each watershed.  
Each updated Watershed Urban Runoff Management Program shall meet the 
requirements of section E of this Order, reduce the discharge of pollutants from 
the MS4 to the MEP, and prevent urban runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards. At a minimum, 
each Watershed Urban Runoff Management Program shall include the elements 
described below: [¶]…[¶] 

f. Watershed Activities54 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

                                                 
54 In their rebuttal comments (p. 56) submitted in February 2009, claimants mention part E.(3) of 
the permit that requires a detailed description of each activity on the Watershed Activities List.  
Part E.(3), however, was not in the test claim so staff makes no findings on it. 
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(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 
(b) A time schedule for implementation of the activity, including key milestones; 
(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 
(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 
(e) A description of how the activity is consistent with the collective watershed 
strategy; 
(f) A description of the expected benefits of implementing the activity; and  
(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 
be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 
abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 

g. Copermittee Collaboration 

Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs. Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

Claimants state that the copermittees’ staffing costs for watershed program implementation in 
fiscal year 2007-2008 is $1,033,219 and is expected to increase to $1,401,765 in fiscal year 
2008-2009, and are expected to increase four percent annually.  For consultant services, the costs 
are $599,674 in fiscal year 2007-2008 and are expected to be $657,101 in 2008-2009, and are 
expected to rise five percent annually.  For Watershed Urban Runoff Management Program 
implementation, claimants allege that the cost in fiscal year 2008-2009 is $1,053,880. 

Claimants filed a 60-page rebuttal to Finance’s and the State Board’s comments on 
February 9, 2009, which is addressed in the analysis below. 
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State Agency Positions 
Department of Finance:  

In comments filed November 16, 2008, Finance alleges that the permit does not impose a 
reimbursable mandate within the meaning of section 6 of article XIII B of the California 
Constitution because the permit conditions are required by federal laws so they are not 
reimbursable pursuant to Government Code section 17556, subdivision (c).  Finance asserts that 
the State and Regional Water Boards “act on behalf of the federal government to develop, 
administer, and enforce the NPDES program in compliance with Section 402 of the CWA.”  
Finance also states that more activities were included in the 2007 permit than the prior permit 
because “it appears … they were necessary to comply with federal law.”   

Finance also argues that the claimants had discretion over the activities and conditions to include 
in the permit application.  The copermittees elected to use “best management practices” to 
identify alternative practices to reduce water pollution.  Since the local agencies proposed the 
activities to be included in the permit, the requirements are a downstream result of the local 
agencies’ decision to include the particular activities in the permit.  Finance cites the Kern case,55 
which held that if participation in the underlying program is voluntary, the resulting new 
consequential requirements are not reimbursable mandates. 

As to the claimants’ identifying NPDES permits approved by other states to show the permit 
exceeds federal law, Finance states that this “demonstrates the variation envisioned by the 
federal authority in granting the administering agencies flexibility to address specific regional 
needs in the most practical manner.”   

Finally, Finance states that some local agencies are using fees for funding the claimed permit 
activities, so should the Commission find that the permit constitutes a reimbursable mandate, the 
fees should be considered as offsetting revenues. 

State Water Resources Control Board:  

The State Board and Regional Board filed joint comments on the test claim on October 27, 2008, 
alleging that the permit is mandated on the local agencies by federal law, and that it is not unique 
to government because NPDES permits apply to private dischargers also.  The State Board also 
states that the requirements are consistent with the minimum requirements of federal law, but 
even if the permit is interpreted as going beyond federal law, any additional state requirements 
are de minimis.  In addition, the State Board alleges that the costs are not subject to 
reimbursement because most of the programs were proposed by the cities and County 
themselves, and because the claimants may comply with the permit requirements by charging 
fees and are not required to raise taxes (p. 2).   

The State Board further comments that the 2007 permit mirrors or is identical to the 
requirements in the 2001 permit, only providing more detail to the requirements already in 
existence and to implement the MEP performance standard (pp. 8, 10, 13).  Like earlier permits, 
the 2007 permit implements the federal standard of reducing pollutants from the MS4 to the 
MEP (maximum extent practicable), but according to the State Board, “what has changed in 

                                                 
55 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727. 
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successive permits is the level of specificity included in the permit to define what constitutes 
MEP.”  (p. 13, emphasis in original.)  The State Board asserts that this level of specificity does 
not make the permit a state mandate, but that even if it is, the additional requirements are de 
minimis (p. 18).  The State Board also states that the local agencies have fee authority to pay for 
the permit requirements (pp. 17-18).   

The State Board also addresses specific allegations in the test claim, as discussed below.   

Interested Party Comments 
The Bay Area Stormwater Management Agencies Association (BASMAA), in comments 
submitted February 4, 2009, speak generally about California’s municipal stormwater permitting 
program, stating that “increased requirements entail both new programs and higher levels of 
service.” (p. 2.)  BASMAA also states:  

[T]he State essentially asserts that the federal minimum for stormwater permitting 
is anything one of its Water Boards says it is.  Likewise, the State’s assertion that 
its ‘discretion to exceed MEP [the maximum extent practicable standard] 
originates in federal law’ and ‘requires [it], as a matter of law, to include other 
such permit provisions as it deems appropriate’ is nothing more than an oxymoron 
that begs the question of what the federal Clean Water Act actually mandates 
rather than allows a delegated state permit writer to require as a matter of 
discretion.  (p. 2, emphasis in original.) 

BASMAA emphasizes that the water boards have wide discretion in determining the 
content of a municipal stormwater permit beyond the federal minimum requirements, and 
says that the boards need to work “proactively and collaboratively” with local 
governments in “prioritizing and phasing in actions that realistically can be implemented 
given existing and projected local revenues.”   

Discussion 
The courts have found that article XIII B, section 6 of the California Constitution56 recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.57  “Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 

                                                 
56 Article XIII B, section 6, subdivision (a), provides:  

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates:  (1) Legislative 
mandates requested by the local agency affected.  (2) Legislation defining a new 
crime or changing an existing definition of a crime.  (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

57 Kern High School Dist., supra, 30 Cal.4th 727, 735. 
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impose.”58  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.59   

In addition, the required activity or task must be new, constituting a “new program,” or it must 
create a “higher level of service” over the previously required level of service.60   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.61  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.62  A “higher level of service” occurs when the new “requirements were intended to 
provide an enhanced service to the public.”63 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.64     

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.65  In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”66   

                                                 
58 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
59 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
60 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
62 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
63 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
64 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
65 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552.   
66 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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The permit provisions in the test claim are discussed separately to determine whether they are 
reimbursable state-mandates. 

Issue 1:     Is the permit subject to article XIII B, section 6, of the California Constitution? 
The issues discussed here are whether the permit provisions are an executive order within the 
meaning of Government Code section 17516, whether they are discretionary, whether they 
constitute a program, and whether they are a federal mandate or a state-mandated new program 
or higher level of service.  

A.  Is the permit an executive order within the meaning of Government Code section 
17516?   

The Commission has jurisdiction over test claims involving statutes and executive orders as 
defined by Government Code section 17516, which describes “executive order” for purposes of 
state mandates, as “any order, plan, requirement, rule, or regulation issued by any of the 
following: (a) The Governor. (b) Any officer or official serving at the pleasure of the Governor.  
(c) Any agency, department, board, or commission of state government.”67 

The California Regional Water Board, San Diego Region, is a state agency.68  The permit it 
issued is a plan for reducing water pollution, and contains requirements for local agencies toward 
that end.  Therefore, staff finds that the permit is an executive order within the meaning of 
article XIII B, section 6 and Government Code section 17516. 

B.  Is the permit the result of claimants’ discretion? 
The permit requires claimants to undertake various activities to reduce stormwater pollution in 
compliance with a permit issued by the Regional Board. 

The Department of Finance, in comments submitted November 6, 2008, asserts that the 
claimants “had the option to use best management practices that would identify alternative 
practices to reduce pollution in water to the maximum extent practicable”  Finance asserts that 
the claimants proposed permit requirements when they submitted the application for the permit, 
and that increased costs due to downstream activities of an underlying discretionary activity are 
not reimbursable.   

Similarly, the State Board, in its October 27, 2008 comments, states that the copermittees 
proposed the concepts that were incorporated into and form the basis of the permit provisions for 
which they now seek reimbursement. 

In rebuttal comments submitted February 9, 2009, claimants dispute that the Report of Waste 
Discharge (ROWD, or permit application) “represents a copermittee proposal for 2007 Permit 
content or that the adopted 2007 Permit is ‘based on the ROWD.”  (p. 8.)  According to 

                                                 
67 Section 17516 also states: “"Executive order" does not include any order, plan, requirement, 
rule, or regulation issued by the State Water Resources Control Board or by any regional water 
quality control board pursuant to Division 7 (commencing with Section 13000) of the Water 
Code.”  The Second District Court of Appeal has held that this statutory language is 
unconstitutional.  County of Los Angeles v. Commission on State Mandates, supra, 150 
Cal.App.4th 898, 904. 
68 Water Code section 13200 et seq. 
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claimants, the 2007 permit provisions “were not taken directly from, nor are they generally 
consistent with the intent of, most of the specific ROWD content upon which the state contends 
they are based.” 

In determining whether the permit provisions at issue are a downstream activity resulting from 
the discretionary decision by the local agencies, the following rule stated by the Supreme Court 
in the Kern High School Dist. case applies:  

[A]ctivities undertaken at the option or discretion of a local government entity … 
do not trigger a state mandate and hence do not require reimbursement of funds—
even if the local entity is obliged to incur costs as a result of its discretionary 
decision to participate in a particular program or practice.69 

Staff finds that the permit activities at issue were not undertaken at the option or discretion of the 
claimants.  The claimants are required by law to submit the NPDES permit application in the 
form of a Report of Waste Discharge. 70  Submitting it is not discretionary, as shown in the 
following federal regulation: 

a) Duty to apply. (1) Any person71 who discharges or proposes to discharge 
pollutants … and who does not have an effective permit …  must submit a 
complete application to the Director in accordance with this section and part 124 
of this chapter.72 

Moreover, the ROWD (tantamount to an NPDES permit application) is required by California 
law, as follows: “Any person discharging pollutants or proposing to discharge pollutants to the 
navigable water of the United States within the jurisdiction of this state … shall file a report of 
the discharge in compliance with the procedures set forth in Section 13260 …”73  Thus, 
submitting the ROWD is not discretionary because the claimants are required to do so by both 
federal and California law. 

In addition to federal and state law, the 2001 permit required submission of the ROWD.  The 
2007 permit, under Part A (p. 2) “Basis for the Order,” states: “On August 25, 2005, in 
accordance with Order No. 2001-01 [the 2001 Permit], the County of San Diego, as the Principal 
Permittee, submitted a Report of Waste Discharge (ROWD) for renewal of their MS4 Permit.”74 

And although the ROWD provides a basis for some (but not all) of the 2007 permit provisions at 
issue in this test claim, there is a substantial difference between what was included in the 
                                                 
69 Kern High School Dist., supra, 30 Cal.4th 727, 742. 
70 The Report of Waste Discharge is attached to the State Water Resources Control Board, 
comments submitted April 18, 2008, page 8 and Attachment 36. 
71 Person means an individual, association, partnership, corporation, municipality, State or 
Federal agency, or an agent or employee thereof (40 CFR § 122.2). 
72 40 Code of Federal Regulations, section 122.21 (a).  The section applies to U.S. EPA-issued 
permits, but is incorporated into section 123.25 (the state program provision) by reference.  
73 Water Code section 13376. 
74 The 2001 Permit is attached to the State Water Resources Control Board, comments submitted 
April 18, 2008, Attachment 25. 
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claimants ROWD and the specific requirements the Regional Board adopted (e.g., copermittee 
collaboration, parts F.2., F.3 & L, Regional Residential Education Program Development, part 
F.1., Low Impact Development, part D.1.d(7)-(8),  long-term effectiveness assessment, part I.5, 
program effectiveness assessment, parts I.1 & I.2, educational surveys and tests, part D.5, and 
the Watershed Urban Runoff Management Program, parts E.2.f & E.2.g).  Other permit activities 
were not proposed in the ROWD (e.g., hydromodification, part D.1.g., street sweeping, parts 
D.2.a(5) & J.3.a(3)(c)x-xv, conveyance system cleaning, part D.3.a(3) & J.3.a(3)(c)iv-viii).  

Because the claimants do not voluntarily participate in the NPDES program, staff finds that the 
Kern High School Dist. case does not apply to the permit, the contents of which are not the result 
of the claimants’ discretion. 

C.  Does the permit constitute a program within the meaning of article XIII B, section 6 of 
the California Constitution? 

As to whether the permit provisions in the test claim constitute a “program,” courts have defined 
a “program” for purposes of article XIII B, section 6, of the California Constitution, as one that 
carries out the governmental function of providing public services, or a law that imposes unique 
requirements on local agencies or school districts to implement a state policy, but does not apply 
generally to all residents and entities in the state.75   

The State Board, in its October 2008 comments, argues that the NPDES program is not a 
program because the NPDES permit program, and the stormwater requirements specifically, are 
not peculiar to local government in that industrial and construction facilities must also obtain 
NPDES stormwater permits.   

Claimants, in their February 2009 rebuttal comments, disagree with the State Board and assert 
that an MS4 permit is unique to government and subject to unique regulations.  Claimants cite 
the definition of an MS4 in 40 C.F.R. § 122.26(b)(8) as “a conveyance or system of conveyances 
… owned or operated by a State, city, town, borough, county, parish, district, association, or 
other public body ….”  Claimants argue that prohibiting “non-stormwater discharges into the 
storm sewers”76 is a uniquely government function that provides for the health, safety, and 
welfare of the citizens in a community.  Claimants also point out that the federal regulations for 
MS4 permits are in 40 C.F.R. §122.26(d), while the regulations pertaining to private industrial 
dischargers are in 40 C.F.R. § 122.26(c), a different set of regulations that apply the Best 
Available Technology standard rather than the Maximum Extent Practicable standard imposed 
on MS4s.     

Staff finds that the permit activities constitute a program within the meaning of article XIII B, 
section 6.  In County of Los Angeles v. Commission on State Mandates, the State Board argued 
that an NPDES permit77 issued by the Los Angeles Regional Water Quality Control Board does 
                                                 
75 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
76 33 U.S.C. § 1342(p)(3). 
77 Los Angeles Regional Quality Control Board Order No. 01-182, Permit CAS004001.  The 
Commission issued a decision on parts 4C2a, 4C2b, 4E and 4Fc3 of this permit (Test Claims 03-
TC-09, 03-TC-19, 03-TC-20, 03-TC-21) at its July 31, 2009 hearing.   
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not constitute a “program.”  The court dismissed this argument, stating: “[T]he applicability of 
permits to public and private dischargers does not inform us about whether a particular permit or 
an obligation thereunder imposed on local governments constitutes a state mandate necessitating 
subvention under article XIII B, section 6.”78  In other words, whether NPDES permits generally 
constitute a “program” within the meaning of article XIII B, section 6 is not relevant.  The only 
issue before the Commission is whether the permit in this test claim constitutes a program. 

The permit activities in this claim (order no. R9-2007-001, NPDES no. CAS0108758) are limited 
to the local governmental entities specified in the permit.  The permit defines the “permittees” as 
the County of San Diego and 18 incorporated cities, along with the San Diego Unified Port 
District and San Diego County Regional Airport Authority 79 (permit, p. 2 ).  No private entities 
are listed.  Moreover, the permit provides a service to the public by preventing or abating 
pollution in waterways and beaches in San Diego County.  As stated in the permit (p. 5): “This 
order specifies requirements necessary for the Copermittees to reduce the discharge of pollutants 
in urban runoff to the maximum extent practicable.”   

Thus, the permit carries out the governmental function of providing public services, and also 
imposes unique requirements on local agencies in San Diego County to implement a state policy 
that does not apply generally to all residents and entities in the state.  Therefore, staff finds that 
the permit is a program within the meaning of article XIII B, section 6. 

D.  Are the permit provisions in the test claim a federal mandate or a state-mandated new 
program or higher level of service? 

The next issue is whether the parts of the permit in the test claim are a state mandate, or federally 
mandated, as asserted by the State Board and the Department of Finance.  If so, the permit would 
not constitute a state mandate.  The California Supreme Court has stated that “article XIII B, 
section 6, and the implementing statutes … by their terms, provide for reimbursement only of 
state-mandated costs, not federally mandated costs.”80   

Also discussed is whether the permit is a new program or higher level of service.  To determine 
whether the permit is a new program or higher level of service, the permit is compared to the 
legal requirements in effect immediately before its adoption, in this case, the 2001 permit.81   

When analyzing federal law in the context of a test claim under article XIII B, section 6, the 
court in Hayes v. Commission on State Mandates held that “[w]hen the federal government 
imposes costs on local agencies those costs are not mandated by the state and thus would not 
require a state subvention.  Instead, such costs are exempt from local agencies’ taxing and 

                                                 
78 County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 919. 
79 The cities are Carlsbad, Chula Vista, Coronado, Del Mar, El Cajon, Encinitas, Escondido, 
Imperial Beach, La Mesa, Lemon Grove, National City, Oceanside, Poway, San Diego, 
San Marcos, Santee, Solana Beach, Vista.  
80  San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal.4th 859, 
879-880, emphasis in original. 
81 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
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spending limitations” under article XIII B.82  When federal law imposes a mandate on the state, 
however, and the state “freely [chooses] to impose the costs upon the local agency as a means of 
implementing a federal program, then the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state by the federal government.”83 

Similarly, Government Code section 17556, subdivision (c), states that the Commission shall not 
find “costs mandated by the state” if “[t]he statute or executive order imposes a requirement that 
is mandated by a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that exceed the mandate in that 
federal law or regulation.” 

In Long Beach Unified School Dist. v. State of California,84 the court considered whether a state 
executive order involving school desegregation constituted a state mandate.  The court held that 
the executive order required school districts to provide a higher level of service than required by 
federal constitutional or case law because the state requirements went beyond federal 
requirements.85  The Long Beach court stated that unlike the federal law at issue, “the executive 
Order and guidelines require specific actions … [that were] required acts.  These requirements 
constitute a higher level of service.”86 

California in the NPDES program: Under the federal statutory scheme, a stormwater permit 
may be administered by the Administrator of U.S. EPA or by a state-designated agency, but 
states are not required to have an NPDES program.  Subdivision (b) of section 1324 of the 
federal Clean Water Act, which describes the NPDES program (and subdivision (p), which 
describes the requirements for the municipal stormwater system permits) states in part: 

At any time after the promulgation of the guidelines required by subsection (i)(2) 
of section 1314 of this title, the Governor of each State desiring to administer its 
own permit program for discharges into navigable waters within its jurisdiction 
may submit to the Administrator [of U.S. EPA] a full and complete description of 
the program it proposes to establish and administer under State law or under an 
interstate compact.  [Emphasis added.] 

And the federal stormwater statute states that the permits: 

[S]hall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B)(iii).  [Emphasis added].) 

                                                 
82 Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1593, citing City of 
Sacramento v. State of California, supra, 50 Cal.3d 51, 76; see also, Government Code sections 
17513 and 17556, subdivision (c). 
83 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1594. 
84 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
85 Id. at 173. 
86 Ibid. 
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The federal statutory scheme indicates that California is not required to have its own NPDES 
program nor to issue stormwater permits.  According to section 1342 (p) quoted above, the 
Administrator of U.S. EPA would do so if California had no program.  The California 
Legislature, when adopting the NPDES program87 to comply with the Federal Water Pollution 
Control Act of 1972, stated the following findings and declaration in Water Code section 13370: 

(a) The Federal Water Pollution Control Act [citation omitted] as amended, provides for 
permit systems to regulate the discharge of pollutants …  to the navigable waters of the 
United States and to regulate the use and disposal of sewage sludge.   

(b) The Federal Water Pollution Control Act, as amended, provides that permits may be 
issued by states which are authorized to implement the provisions of that act. 

(c) It is in the interest of the people of the state, in order to avoid direct regulation by the 
federal government, of persons already subject to regulation under state law pursuant to 
this division, to enact this chapter in order to authorize the state to implement the 
provisions of the Federal Water Pollution Control Act and acts amendatory thereof or 
supplementary thereto, and federal regulations and guidelines issued pursuant thereto, 
provided, that the state board shall request federal funding under the Federal Water 
Pollution Act for the purpose of carrying out its responsibilities under this program. 

Based on this statute, in which California voluntarily adopts the permitting program, and on the 
federal statutes quoted above that authorize but do not expressly require states to have this 
program, the state has freely chosen88 to effect the stormwater permit program.  Further 
discussion in this analysis of federal “requirements” should be construed in the context of 
California’s choice to participate in the federal regulatory NPDES program.   

The permit provisions are discussed below in context of the following federal law governing 
stormwater permits:  Clean Water Act section 402 (p) (33 USCA 1342 (p)(3)(B)) and Code of 
Federal Regulations, title 40, section 122.26.  The federal stormwater statute states: 

Permits for discharges from municipal storm sewers-- 

(i) may be issued on a system- or jurisdiction-wide basis; 

(ii) shall include a requirement to effectively prohibit non-stormwater discharges 
into the storm sewers; and 

(iii) shall require controls to reduce the discharge of pollutants to the maximum 
extent practicable, including management practices, control techniques and 
system, design and engineering methods, and such other provisions as the 
Administrator89 or the State determines appropriate for the control of such 
pollutants. (33 USCA § 1342 (p)(3)(B)). 

                                                 
87 Water Code section 13374 states: “The term ‘waste discharge requirements’ as referred to in 
this division is the equivalent of the term ‘permits’ as used in the Federal water Pollution Control 
Act, as amended.” 
88 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
89 Administrator means the Administrator of the United States Environmental Protection 
Agency, or an authorized representative. (40 CFR § 122.2.) 
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The issues are whether the parts of the permit in the test claim are federal mandates or state 
mandates, and whether they are a new program or higher level of service.  Each part of the 
permit in the test claim is discussed below. 

I. Jurisdictional Urban Runoff Management Program and Reporting (Parts D & J) 
Part D of the permit describes the Jurisdictional Urban Runoff Management Program (JURMP) 
of which each copermittee “shall develop and implement” an updated version (p.15).  Part J of 
the permit (“Reporting”) requires the JURMP to be updated and revised to include specified 
information.  The test claim includes parts D.1.g (hydromodification), D.1.d.(7)-(8) (low-impact 
development or LID), D3a(5) (street sweeping) and J.3.a(3)x-xv (reporting on street sweeping), 
D.3.a.(3) (conveyance system cleaning ) and J.3.a.(3)(c)(iv)-(viii) (reporting on conveyance 
system cleaning), and D.5 (educational surveys and tests).  

A. Hydromodification (part D.1.g.): Part D.1 of the permit is entitled “Development Planning.”  
Part D.1.g. requires developing and implementing, in collaboration with other permitees, a 
hydromodification management plan (HMP) “to manage increases in runoff discharge rates and 
durations from all Priority Development Projects.” (Permit p. 25.)  Hydromodification is defined 
in Attachment C of the permit as “The change in the natural watershed hydrologic processes and 
runoff characteristics (i.e., interception, infiltration, overland flow, interflow and groundwater 
flow) caused by urbanization or other land use changes that result in increased stream flows and 
sediment transport.  In addition, alteration of stream and river channels, installation of dams and 
water impoundments, and excessive streambank and shoreline erosion are also considered 
hydromodification, due to their disruption of natural watershed hydrologic processes.”90 

As detailed in the permit and on pages 11-16 above, the HMP must have specified content, 
including “a description of how the copermittees will incorporate the HMP requirements into 
their local approval processes.”  Also required is collaborative reporting on the HMP and 
implementation 180 days after the HMP is approved by the Regional Water Board, with earlier 
implementation encouraged.   

According to the State Board’s comments submitted in October 2008, the requirement to develop 
and implement a HMP is necessary to meet the minimum federal MEP standard.  The Board 
states that “broad federal legal authority is contained in CWA sections 402(p)(3)(B)(ii)-(iii), 
CWA section 402(a), and in 40 C.F.R. sections 122.26 (d)(2)(i)(B)-(C), (E), and (F), 131.12, and 
122.26(d)(2)(iv)(A)(2), which states: 

(d) Application requirements for large and medium municipal separate storm 
sewer discharges. The operator91 of a discharge92 from a large or medium 

                                                 
90  It is also defined as “changes in the magnitude and frequency of stream flows as a result of 
urbanization, and the resulting impacts on the receiving channels in terms of erosion, 
sedimentation and degradation of in-stream habitat.”  Draft Hydromodification Management 
Plan for San Diego County, p. 4.  <http://www.projectcleanwater.org/pdf/susmp/sd_hmp_2009. 
pdf> as of May 28, 2009. 
91 “Owner or operator means the owner or operator of any “facility or activity” subject to 
regulation under the NPDES program.” (40 CFR § 122.2) 
92 “Discharge when used without qualification means the “discharge of a pollutant.  Discharge of 
a pollutant means: (a) Any addition of any “pollutant” or combination of pollutants to “waters of 
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municipal separate storm sewer or a municipal separate storm sewer that is 
designated by the Director under paragraph (a)(1)(v) of this section, may submit a 
jurisdiction-wide or system-wide permit application. … Permit applications for 
discharges from large and medium municipal storm sewers or municipal storm 
sewers designated under paragraph (a)(1)(v) of this section shall include; [¶]…[¶] 

(2) Part 2. Part 2 of the application shall consist of: [¶]…[¶] 

(iv) Proposed management program. A proposed management program covers 
the duration of the permit. It shall include a comprehensive planning process 
which involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent 
practicable using management practices, control techniques and system, design 
and engineering methods, and such other provisions which are appropriate. The 
program shall also include a description of staff and equipment available to 
implement the program. Separate proposed programs may be submitted by each 
coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs 
will be considered by the Director when developing permit conditions to reduce 
pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such 
programs shall be based on: 

(A) A description of structural and source control measures to reduce pollutants 
from runoff from commercial and residential areas that are discharged from the 
municipal storm sewer system that are to be implemented during the life of the 
permit, accompanied with an estimate of the expected reduction of pollutant loads 
and a proposed schedule for implementing such controls. At a minimum, the 
description shall include: [¶]…[¶] 

(2) A description of planning procedures including a comprehensive master plan 
to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of 
new development and significant redevelopment. Such plan shall address controls 
to reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed. … 

                                                                                                                                                             

the United States” from any “point source,” or (b) Any addition of any pollutant or combination 
of pollutants to the waters of the “contiguous zone” or the ocean from any point source other 
than a vessel or other floating craft which is being used as a means of transportation.   

This definition includes additions of pollutants into waters of the United States from: surface 
runoff which is collected or channeled by man; discharges through pipes, sewers, or other 
conveyances owned by a State, municipality, or other person which do not lead to a treatment 
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned 
treatment works. This term does not include an addition of pollutants by any “indirect 
discharger.”  (40 CFR § 122.2.) 
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The State Board also cited the U.S. Supreme Court decision, P.U.D. No. 1 v. Washington 
Department of Ecology (1994) 511 U.S. 700, for the state’s authority to regulate flow under the 
federal Clean Water Act in order to protect water quality standards. 

In response, the claimants’ February 2009 comments state that the permit’s Fact Sheet did not 
cite any federal authorities to justify the HMP portion of the permit, and that none exists.  
Claimants also assert that no other jurisdiction in the United States that was surveyed for the 
claim has a permit that requires a HMP.  Claimants call the HMP requirement a flood control 
measure that is not a requirement in any other permit outside of California, and that the HMP 
exceeds the federal requirements and constitutes a state mandate.  Claimants also point to the 
language in section 122.26(d)(2)(iv)(A)(2) that they say is: 

[A]imed directly at controlling pollutant discharges from an MS4 that originate in 
areas of new development.  [The regulation] does not mention the need to include 
controls to reduce the volume of storm water discharged from these areas.  … 
controls designed only to limit volume are not expressly required.   

As to the P.U.D. No. 1 v. Washington Department of Ecology decision cited by the State Board, 
the claimants distinguish it as being decided under section 401 of the Clean Water Act, wherein 
the permit was issued under section 402.  Claimants state that the P.U.D. case recognized state 
authority under the Clean Water Act rather than a federal mandate.   

Staff agrees with claimants about the applicability of the P.U.D. case, which determined whether 
the state of Washington’s environmental agency properly conditioned a permit for a federal 
hydroelectric project on the maintenance of specific minimum stream flows to protect salmon 
and steelhead runs.  The U.S. Supreme Court determined that Washington could do so, but the 
decision was based on section 401 of the Clean Water Act.  Even if the decision could be applied 
to section 402 NPDES permits, it merely recognized state authority to regulate flows. The issue 
here is not whether the state has authority to regulate flows, but whether a federal mandate 
requires it.  This was not addressed in the P.U.D. decision. 

Overall, there is nothing in the federal regulations that requires a municipality to adopt or 
implement a hydromodification plan.  Thus, the HMP requirement in the permit “exceed[s] the 
mandate in that federal law or regulation.”93  As in Long Beach Unified School Dist. v. State of 
California,94 summarized above, the permit requires specific actions, i.e., required acts that go 
beyond the requirements of federal law.  In adopting these permit provisions, the state has freely 
chosen95 to impose these requirements.  Thus, staff finds that part D.1.g. of the permit is not a 
federal mandate.   

All of part D.1.g. of the permit requires the HMP to have specified contents except part 
D.1.g.(2), which states that the HMP “may include implementation of planning measures …” as 
specified.  As the plain language of this part does not require the implementation of planning 
measures, staff finds that part D.1.g.(2) of the permit is not a state mandate. 

                                                 
93 Government Code section 17556, subdivision (c). 
94 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
95 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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Based on the mandatory language of the remainder of part D.1.g. of the permit (except part 
D.1.g.(2)), staff finds that it is a state mandate on the claimants to do the following: 

Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects,96 

                                                 
96 According to the permit, Priority Development Projects are: a) all new Development Projects 
that fall under the project categories or locations listed in section D.1.d.(2), and b) those 
redevelopment projects that create, add or replace at least 5,000 square feet of impervious 
surfaces on an already developed site that falls under the project categories or locations listed in 
section D.1.d.(2). (permit, p. 17). 

[¶]…[¶]  [Section D.1.d.(2):] (2) Priority Development Project Categories  (a) Housing 
subdivisions of 10 or more dwelling units. This category includes single-family homes, multi-
family homes, condominiums, and apartments.  (b) Commercial developments greater than one 
acre. This category is defined as any development on private land that is not for heavy industrial 
or residential uses where the land area for development is greater than one acre. The category 
includes, but is not limited to: hospitals; laboratories and other medical facilities; educational 
institutions; recreational facilities; municipal facilities; commercial nurseries; multi-apartment 
buildings; car wash facilities; mini-malls and other business complexes; shopping malls; hotels; 
office buildings; public warehouses; automotive dealerships; airfields; and other light industrial 
facilities.  (c) Developments of heavy industry greater than one acre. This category includes, but 
is not limited to, manufacturing plants, food processing plants, metal working facilities, printing 
plants, and fleet storage areas (bus, truck, etc.).  (d) Automotive repair shops. This category is 
defined as a facility that is categorized in any one of the following Standard Industrial 
Classification (SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.  (e) Restaurants. This 
category is defined as a facility that sells prepared foods and drinks for consumption, including 
stationary lunch counters and refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is greater than 5,000 square 
feet. Restaurants where land development is less than 5,000 square feet shall meet all SUSMP 
requirements except for structural treatment BMP and numeric sizing criteria requirement 
D.1.d.(6)(c) and hydromodification requirement D.1.g.  (f) All hillside development greater than 
5,000 square feet. This category is defined as any development which creates 5,000 square feet 
of impervious surface which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.  (g) 
Environmentally Sensitive Areas (ESAs). All development located within or directly adjacent to 
or discharging directly to an ESA (where discharges from the development or redevelopment 
will enter receiving waters within the ESA), which either creates 2,500 square feet of impervious 
surface on a proposed project site or increases the area of imperviousness of a proposed project 
site to 10% or more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.  (h) Parking lots 5,000 
square feet or more or with 15 or more parking spaces and potentially exposed to urban runoff. 
Parking lot is defined as a land area or facility for the temporary parking or storage of motor 
vehicles used personally, for business, or for commerce.  (i) Street, roads, highways, and 
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where such increased rates and durations are likely to cause increased erosion of 
channel beds and banks, sediment pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force.  The HMP, once 
approved by the Regional Board, shall be incorporated into the local SUSMP 
[Standard Urban Storm Water Mitigation Plan] and implemented by each 
Copermittee so that post-project runoff discharge rates and durations shall not 
exceed estimated pre-project discharge rates and durations where the increased 
discharge rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the 
discharge rates and durations.   

(1) The HMP shall: 

(a) Identify a standard for channel segments which receive urban runoff 
discharges from Priority Development Projects. The channel standard shall 
maintain the pre-project erosion and deposition characteristics of channel 
segments receiving urban runoff discharges from Priority Development Projects 
as necessary to maintain or improve the channel segments’ stability conditions. 

(b) Utilize continuous simulation of the entire rainfall record to identify a range of 
runoff flows for which Priority Development Project post-project runoff flow 
rates and durations shall not exceed pre-project runoff flow rates and durations, 
where the increased flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in the flow rates and durations. The lower boundary of the range of 
runoff flows identified shall correspond with the critical channel flow that 
produces the critical shear stress that initiates channel bed movement or that 
erodes the toe of channel banks. The identified range of runoff flows may be 
different for specific watersheds, channels, or channel reaches. 

(c) Require Priority Development Projects to implement hydrologic control 
measures so that Priority Development Projects’ post-project runoff flow rates 
and durations (1) do not exceed pre-project runoff flow rates and durations for the 
range of runoff flows identified under section D.1.g.(1)(b), where the increased 
flow rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses, attributable to changes in the flow 
rates and durations, and (2) do not result in channel conditions which do not meet 
the channel standard developed under section D.1.g.(1)(a) for channel segments 
downstream of Priority Development Project discharge points. 

(d) Include other performance criteria (numeric or otherwise) for Priority 
Development Projects as necessary to prevent urban runoff from the projects from 

                                                                                                                                                             

freeways. This category includes any paved surface that is 5,000 square feet or greater used for 
the transportation of automobiles, trucks, motorcycles, and other vehicles.  (j) Retail Gasoline 
Outlets (RGOs). This category includes RGOs that meet the following criteria: (a) 5,000 square 
feet or more or (b) a projected Average Daily Traffic (ADT) of 100 or more vehicles per day. 
(permit pp. 18-19.) 
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increasing erosion of channel beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force. 

(e) Include a review of pertinent literature.  

(f) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects. 

(g) Include a description of how the Copermittees will incorporate the HMP 
requirements into their local approval processes. 

(h) Include criteria on selection and design of management practices and 
measures (such as detention, retention, and infiltration) to control flow rates and 
durations and address potential hydromodification impacts. 

(i) Include technical information supporting any standards and criteria proposed. 

(j) Include a description of inspections and maintenance to be conducted for 
management practices and measures to control flow rates and durations and 
address potential hydromodification impacts. 

(k) Include a description of pre- and post-project monitoring and other program 
evaluations to be conducted to assess the effectiveness of implementation of the 
HMP. 

(l) Include mechanisms for addressing cumulative impacts within a watershed on 
channel morphology. 

(m) Include information on evaluation of channel form and condition, including 
slope, discharge, vegetation, underlying geology, and other information, as 
appropriate. 

[¶]…[¶] 

(3) Section D.1.g.(1)(c) does not apply to Development Projects where the project 
discharges stormwater runoff into channels or storm drains where the preexisting 
channel or storm drain conditions result in minimal potential for erosion or other 
impacts to beneficial uses. Such situations may include discharges into channels 
that are concrete-lined or significantly hardened (e.g., with rip-rap, sackrete, etc.) 
downstream to their outfall in bays or the ocean; underground storm drains 
discharging to bays or the ocean; and construction of projects where the sub-
watersheds below the projects’ discharge points are highly impervious (e.g., 
>70%) and the potential for single-project and/or cumulative impacts is minimal. 
Specific criteria for identification of such situations shall be included as a part of 
the HMP. However, plans to restore a channel reach may reintroduce the 
applicability of HMP controls, and would need to be addressed in the HMP. 

(4) HMP Reporting 

The Copermittees shall collaborate to report on HMP development as required in 
section J.2.a of this Order. 
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(5) HMP Implementation 

180 days after approval of the HMP by the Regional Board, each Copermittee 
shall incorporate into its local SUSMP and implement the HMP for all applicable 
Priority Development Projects. Prior to approval of the HMP by the Regional 
Board, the early implementation of measures likely to be included in the HMP 
shall be encouraged by the Copermittees. 

(6) Interim Hydromodification Criteria for Projects Disturbing 50 Acres or More  

Within 365 days of adoption of this Order, the Copermittees shall collectively 
identify an interim range of runoff flow rates for which Priority Development 
Project post-project runoff flow rates and durations shall not exceed pre-project 
runoff flow rates and durations (Interim Hydromodification Criteria), where the 
increased discharge flow rates and durations will result in increased potential for 
erosion or other significant adverse impacts to beneficial uses, attributable to 
changes in flow rates and durations. Development of the Interim 
Hydromodification Criteria shall include identification of methods to be used by 
Priority Development Projects to exhibit compliance with the criteria, including 
continuous simulation of the entire rainfall record. Starting 365 days after 
adoption of this Order and until the final Hydromodification Management Plan 
standard and criteria are implemented, each Copermittee shall require Priority 
Development Projects disturbing 50 acres or more to implement hydrologic 
controls to manage post-project runoff flow rates and durations as required by the 
Interim Hydromodification Criteria. Development Projects disturbing 50 acres or 
more are exempt from this requirement when: 

(a) The project would discharge into channels that are concrete-lined or 
significantly hardened (e.g., with rip-rap, sackcrete, etc.) downstream to their 
outfall in bays or the ocean; 

(b) The project would discharge into underground storm drains discharging 
directly to bays or the ocean; or 

(c) The project would discharge to a channel where the watershed areas below the 
project’s discharge points are highly impervious (e.g. >70%).  (Permit, pp. 25-28.) 

As to whether part D.1.g. of the permit (except for D.1.g.(2)) is a new program or higher 
level of service, the State Board, in its October 2008 comments, states that it “expands 
upon and makes more specific the hydromodification requirements in the 2001 Permit.” 

Claimants, in their February 2009 comments, assert that part D.1 of the permit is a new 
program or higher level of service: 

The 2001 Permit only included general statements regarding the need to control 
downstream erosion with post construction BMPs.  The 2007 Permit increased 
these requirements by requiring the copermittees to, among other things, draft and 
implement interim and long-term hydromodification plans, and impose specific, 
strict post construction BMPs on new development projects within their 
jurisdiction. 
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The Regional Board prepared a Fact Sheet/Technical Report97 for the permit that lists the federal 
authority and reasons the permit provisions were adopted.  Regarding part D.1.g. of the permit, 
the Fact Sheet/Technical Report (p. 61) does not expressly mention the 2001 permit, but states: 

This section of the Order expands the requirements for control of 
hydromodification caused by changes in runoff resulting from development and 
urbanization.  Expansion of these requirements is needed due to the current lack 
of a clear standard for controlling hydromodification resulting from modification.  
While the Model SUSMP98 [adopted in 2002] developed by the Copermittees 
requires project proponents to control hydromodification, it provides no standard 
or performance criteria for how this is to be achieved.  

Staff finds that part D.1.g. of the permit (except for D.1.g.(2)) is a new program or higher level 
of service.  The Fact Sheet/Technical Report describes the section as an “expansion” of 
hydromodification control requirements.  The 2001 permit (in part F.1.b.(2)(j)) included only the 
following on hydromodification: 

Downstream Erosion – As part of the model SUSMP [Standard Urban Storm 
Water Mitigation Plan] and the local SUSMPs, the Copermittees shall develop 
criteria to ensure that discharges from new development and significant 
redevelopment maintain or reduce pre-development downstream erosion and 
protect stream habitat.  At a minimum, criteria shall be developed to control peak 
storm water discharge rates and velocities in order to maintain or reduce pre-
development downstream erosion and protect stream habitat.  Storm water 
discharge volumes and durations should also be considered. 

The requirements in the 2007 permit, however, are much more expansive and detailed, requiring 
development and implementation of a Hydromodification Management Plan (HMP) to be 
approved by the Regional Board.  And while the 2001 permit contained a broad description of 
the criteria required, part D.1.g. of the 2007 permit contains a detailed description of the contents 
of the HMP, including identifying standards for channel segments, using continuous simulation 
of the entire rainfall record to identify runoff flows, requiring Priority Development Projects to 
implement hydrologic control measures, including other performance criteria for Priority 
Development Projects to prevent urban runoff from the projects, and 9 other components to 
include in the HMP.  Therefore, staff finds that part D.1.g. of the permit (except for D.1.g.(2)) is 
a new program or higher level of service over the 2001 permit. 

B. Low Impact Development (LID) and Standard Urban Storm Water Mitigation Plan 
(part D.1.d.):  Also under part D.1 “Development Planning” is part D.1.d, which requires the 
copermittees to review and update their SUSMPs (Standard Urban Storm Water Mitigation 
Plans)99and (in paragraphs 7 and 8) add low impact development (LID) and source control BMP 
requirements, and to implement the updated SUSMP, as specified on pages 16-18 above.    

                                                 
97 The Fact Sheet/Technical Report was attached to the Test Claim as Exhibit 4. 
98 According to the Fact Sheet/Technical Report, the Model SUSMP was completed and adopted 
in 2002 (p. 53). 
99 The Standard Urban Storm Water Mitigation Plan is defined in Attachment C of the permit as 
“A plan developed to mitigate the impacts of urban runoff from Priority Development Projects.” 
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According to the State Board’s comments submitted in October 2008, the requirement in part 
D.1.d. is necessary to meet the minimum federal MEP standard, and is supported by 40 C.F.R. 
section 122.26 (d)(2)(iv)(A)-(D), part of which is quoted in the discussion of hydromodification 
above.  Part (d)(2)(iv)(A)(2) requires part of the permit application to include: 

(2) A description of planning procedures including a comprehensive master plan 
to develop, implement and enforce controls to reduce the discharge of pollutants 
from municipal separate storm sewers which receive discharges from areas of 
new development and significant redevelopment. Such plan shall address controls 
to reduce pollutants in discharges from municipal separate storm sewers after 
construction is completed. 

The State Board asserts that these regulations “require municipalities to implement controls to 
reduce pollutants in urban runoff from new development and significant redevelopment, 
construction, and commercial, residential, industrial and municipal land uses or activities.”  The 
Board cites a decision of the Washington Pollution Control Hearings Board that found that 
permit provisions to promote but not require low impact development “failed to satisfy the 
federal MEP standard and Washington state law because it … did not require LID at the parcel 
and subdivision level.”   

In their February 2009 rebuttal comments, the claimants assert: “while federal regulations 
require the large MS4 permits to include programs to reduce the discharge of pollutants from the 
MS4 that originate in areas of new development, federal regulations do not require or even 
mention LID or LID principles.”  And “while requiring  post-construction controls that limit 
pollutant discharges originating in areas of new development is clearly within the requirements 
of Section 122.26(d)(2)(iv)(A), the 2007 Permit’s specific LID requirements are not.”  Claimants 
also address the Washington State Pollution Control Board decision by noting that the Board’s 
decision “explicitly recognized that LID requirements are not federally mandated.”  The 
claimants also point out EPA-issued NPDES permits in Washington, D.C. and Albuquerque, 
New Mexico that make no reference to LID.   

Staff finds nothing in the federal regulation (40 C.F.R. § 122.26) that requires local agencies to 
collectively review and update the BMP requirements listed in their SUSMPs, or to develop, 
submit and implement “an updated Model SUSMP” that defines minimum LID and other BMP 
requirements for incorporation into the SUSMPs.  Thus, the LID requirements in the permit 
“exceed the mandate in that federal law or regulation.”100  As in Long Beach Unified School Dist. 
v. State of California,101 summarized above, the permit requires specific actions, i.e., required 
acts that go beyond the requirements of federal law.  In adopting these permit provisions, the 
state has freely chosen102 to impose these requirements.  Thus, staff finds that part D.1.d. of the 
permit is not a federal mandate. 

Because of the mandatory language on the face of the permit, staff also finds that part D.1.d. of 
the permit is a state mandate for the claimants to do all of the following: 

                                                 
100 Government Code section 17556, subdivision (c). 
101 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
102 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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(7) Update of SUSMP BMP Requirements 

The Copermittees shall collectively review and update the BMP requirements that 
are listed in their local SUSMPs. At a minimum, the update shall include removal 
of obsolete or ineffective BMPs, addition of LID and source control BMP 
requirements that meet or exceed the requirements of sections D.1.d.(4) and 
D.1.d.(5), and addition of LID BMPs that can be used for treatment, such as 
bioretention cells, bioretention swales, etc. The update shall also add appropriate 
LID BMPs to any tables or discussions in the local SUSMPs addressing pollutant 
removal efficiencies of treatment control BMPs. In addition, the update shall 
include review, and revision where necessary, of treatment control BMP pollutant 
removal efficiencies. 

(8) Update of SUSMPs to Incorporate LID and Other BMP Requirements  

(a) In addition to the implementation of the BMP requirements of sections 
D.1.d.(4-7) within one year of adoption of this Order, the Copermittees shall also 
develop and submit an updated Model SUSMP that defines minimum LID and 
other BMP requirements to be incorporated into the Copermittees’ local SUSMPs 
for application to Priority Development Projects.  The purpose of the updated 
Model SUSMP shall be to establish minimum standards to maximize the use of 
LID practices and principles in local Copermittee programs as a means of 
reducing stormwater runoff. It shall meet the following minimum requirements: 

i. Establishment of LID BMP requirements that meet or exceed the minimum 
requirements listed in section D.1.d.(4) above.103  

ii. Establishment of source control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(5) above.104 

iii. Establishment of treatment control BMP requirements that meet or exceed the 
minimum requirements listed in section D.1.d.(6) above.105 

iv. Establishment of siting, design, and maintenance criteria for each LID and 
treatment control BMP listed in the Model SUSMP, so that implemented LID and 
treatment control BMPs are constructed correctly and are effective at pollutant 
removal and/or runoff control.  LID techniques, such as soil amendments, shall be 
incorporated into the criteria for appropriate treatment control BMPs. 

                                                 
103 Part D.1.d.(4) of the permit includes LID BMP requirements: “Each Copermittee shall require 
each Priority Development Project to implement LID BMPs which will collectively minimize 
directly connected impervious areas and promote infiltration at Priority Development Projects:”  
The Permit lists various LID site design BMPs that must be implemented at all Priority 
Development Projects, and other LID BMPs that must be implemented at all Priority 
Development Projects “where applicable and feasible.” (permit, p. 19.)  
104 Part D.1.d.(5) of the permit lists source control BMP requirements (p. 20.). 
105 Part D.1.d.(6) of the permit lists treatment control BMP requirements (pp. 20-21). 
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v. Establishment of criteria to aid in determining Priority Development Project 
conditions where implementation of each LID BMP listed in section D.1.d.(4)(b) 
is applicable and feasible. 

vi. Establishment of a requirement for Priority Development Projects with low 
traffic areas and appropriate or amendable soil conditions to construct a portion of 
walkways, trails, overflow parking lots, alleys, or other low-traffic areas with 
permeable surfaces, such a pervious concrete, porous asphalt, unit pavers, and 
granular materials. 

vii. Establishment of restrictions on infiltration of runoff from Priority 
Development Project categories or Priority Development Project areas that 
generate high levels of pollutants, if necessary. 

(b) The updated Model SUSMP shall be submitted within 18 months of adoption 
of this Order. If, within 60 days of submittal of the updated Model SUSMP, the 
Copermittees have not received in writing from the Regional Board either (1) a 
finding of adequacy of the updated Model SUSMP or (2) a modified schedule for 
its review and revision, the updated Model SUSMP shall be deemed adequate, 
and the Copermittees shall implement its provisions in accordance with section 
D.1.d.(8)(c) below. 

(c) Within 365 days of Regional Board acceptance of the updated Model SUSMP, 
each Copermittee shall update its local SUSMP to implement the requirements 
established pursuant to section D.1.d.(8)(a). In addition to the requirements of 
section D.1.d.(8)(a), each Copermittee’s updated local SUSMP shall include the 
following: 

i. A requirement that each Priority Development Project use the criteria 
established pursuant to section D.1.d.(8)(a)v to demonstrate applicability and 
feasibility, or lack thereof, of implementation of the LID BMPs listed in section 
D.1.d.(4)(b). 

ii. A review process which verifies that all BMPs to be implemented will meet the 
designated siting, design, and maintenance criteria, and that each Priority 
Development Project is in compliance with all applicable SUSMP requirements.  
(Permit, pp. 21-22.) 

The State Board, in its October 2008 comments on the test claim, argues that the requirements in 
part D.1.d.(7) of the permit are not a new program or higher level of service because they 
“merely add definition to the scope of the local SUSMP already required in the 2001 Permit (see 
Section F.1.b.(2)).”  As to part D.1.d.(8), the State Board asserts that it: 

[P]rovides a framework for the Copermittees to develop criteria to be used in the 
application of LID requirements to Priority Development Projects.  The 
Copermittees must develop their LID programs through an update to the Model 
SUSMP, the document that guides (and guided the 2001 Permit cycle) post-
construction BMP implementation at Priority Development Projects.  

According to the State Board, these parts of the permit are not a new program or higher level of 
service because they merely add additional detail in implementing the same minimum federal 
MEP standard and add specificity to already existing BMPs. 
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The claimants, in their February 2009 comments, assert that by adding requirements and 
increasing the specificity of existing requirements, the 2007 LID permit requirements are a new 
program or higher level of service.   

Staff finds that part D.1.d.(7) is a new program or higher level of service because it calls for a 
collective review and update of BMP requirements listed in the claimants’ SUSMPs (presumably 
those drafted under the 2001 permit) that was not required under the 2001 permit. 

Staff also finds that part D.1.d.(8) is a new program or higher level of service because it requires 
developing, submitting, and implementing “an updated Model SUSMP” that defines minimum 
LID and other BMP requirements for incorporation into the copermittees SUSMPs.  Although 
the 2001 permit required adopting a Model SUSMP and local SUSMP, it did not require 
developing and submitting an updated Model SUSMP with the specified LID BMP 
requirements. 

C. Street sweeping and reporting (parts D.3.a.(5) & J.3.a(3)x-xv): Part D.3 is entitled 
“Existing Development.”  Part D.3.a.(5) requires regular street sweeping based on the amount of 
trash generated on the road, street, highway, or parking facility.  Those identified as generating 
the highest volumes of trash are to be swept at least two times per month, those generating 
moderate volumes of trash are to be swept at least monthly, and those generating low volumes of 
trash are to be swept as necessary, but not less than once per year.  The copermittees determine 
what constitutes high, moderate, and low trash generation. 

In addition, section J.3.a.(3)(c) x-xv requires the copermittees, as part of their annual reporting, 
to identify the total distance of curb-miles of improved roads in each priority category, the total 
distance of curb-miles swept, the number of municipal parking lots and the number swept, the 
frequency of sweeping, and the tons of material collected from street and parking lot sweeping. 

The State Board, in its comments submitted in October 2008, states that requiring minimum 
sweeping frequencies for streets determined by the copermittees to have high volumes of trash or 
debris is necessary to meet the minimum federal MEP standard.  The State Board cites C.F.R. 
section 122.26(d)(2)(i)(B)-(C), (E) and (F) and 40 C.F.R. section 122.26(d)(2)(iv), and more 
specifically, section 122.26(d)(2)(iv)(A)(1), which states that the proposed management program 
include “[a] description of maintenance activities and a maintenance schedule for structural 
controls to reduce pollutants (including floatables) in discharges from municipal separate storm 
sewers.”  Also, section 122.26(d)(2)(iv)(A)(6) provides that the proposed management program 
include:  

[a] description of a program to reduce to the maximum extent practicable, 
pollutants in discharges from municipal separate storm sewers associated with the 
application of pesticides, herbicides, and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications, and 
other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities. 

The State Board also cites section 122.44(d)(1)(i), which states as follows regarding NPDES 
permits: “limitations must control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be discharged at 
a level which will cause, have reasonable potential to cause, or contribute to an excursion above 
any State Water quality standard, including narrative criteria for water quality.”  And section 
122.26(d)(2)(iv)(A)(3) states that the proposed management program include “A description for 
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operating and maintaining public streets, roads and highways and procedures for reducing the 
impact on receiving waters of discharges from municipal storm sewer systems, including 
pollutants discharged as a result of deicing activities.”   

In their February 2009 rebuttal comments, the claimants point out that street sweeping as a BMP 
to control “floatables” is not required by federal law in that none of the federal regulations 
specifically require street sweeping.  The claimants quote the following from Hayes v. 
Commission on State Mandates:106 “if the state freely chose to impose the costs upon the local 
agency as a means of implementing a federal program then the costs are the result of a 
reimbursable state mandate.”   

Staff agrees with claimants.  The permit requires activities that fall within the federal regulations 
to include: “[a] description of maintenance activities and a maintenance schedule for structural 
controls to reduce pollutants (including floatables) in discharges from municipal separate storm 
sewers.”107  And they also require: “A description for operating and maintaining public streets, 
roads and highways and procedures for reducing the impact on receiving waters of discharges 
from municipal storm sewer systems…”108   

Yet the more specific requirements in the permit include variable street sweeping schedules for 
areas impacted by different amounts of trash.  They also require reporting on the amount of trash 
collected, which is not required by the federal regulations.  These activities “exceed the mandate 
in that federal law or regulation.”109  As in Long Beach Unified School Dist. v. State of 
California,110 summarized above, the permit requires specific actions, i.e., required acts that go 
beyond the requirements of federal law.  In adopting these permit provisions, the state has freely 
chosen111 to impose these requirements.  Therefore, staff finds that parts D.3.a.(5) and 
J.3.a.(3)(c)x-xv of the permit are not a federal mandate. 

Because of the mandatory language on the face of the permit, staff also finds part D.3.a(5) of the 
permit (p. 35) is a state mandate for the claimants to do all of the following: 

(5) Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

                                                 
106 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564. 
107 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(1). 
108 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(3). 
109 Government Code section 17556, subdivision (c). 
110 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
111 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low 
volumes of trash and/or debris shall be swept as necessary, but no less than once 
per year. 

And as stated in part J.3.a(3)(c)x-xv (on p. 68) of the permit, the claimants report annually on: 

x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   

xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  

xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 

xiii. Identification of the total distance of curb-miles swept. 

xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 

xv. Amount of material (tons) collected from street and parking lot sweeping. 

The State Board, in its October 2008 comments, argues that requiring minimum street sweeping 
frequencies does not result in a new program or higher level of service.  According to the State 
Board: 

The 2001 Permit required Copermittees to perform street sweeping, but did not 
specify minimum frequencies.  While the minimum frequencies may exceed some 
Copermittees’ existing programs, the Claimants acknowledge than many 
Copermittees meet or exceed the mandatory requirements on a voluntary basis.  
To the extent the frequencies are already being met and the Permit imposes the 
same MEP standard as its predecessor … the 2007 Permit does not impose a 
higher level of service. 

In their February 2009 rebuttal comments, the claimants cite Government Code section 17565 to 
argue that whether or not they were sweeping streets at frequencies equal or more than the permit 
requires is not relevant.  Government Code section 17565 states: “If a local agency … at its 
option, has been incurring costs which are subsequently mandated by the state, the state shall 
reimburse the local agency … for those costs incurred after the operative date of the mandate.”  
The claimants also state that the 2001 permit did not in fact require street sweeping, “[a]t best it 
only included general statements regarding the need to control pollutants in streets and other 
impervious areas and, in any event, minimum frequencies were not required.”   
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The Regional Board’s Fact Sheet/Technical Report (p. 71) on part D.3.a.(5) of the 2007 permit 
states that street sweeping “has been added to ensure that the Copermittees are implementing this 
effective BMP at all appropriate areas.”   

Staff finds that the street sweeping provision (part D.3.a.(5)) in the permit is a new program or 
higher level of service.  Staff agrees that Government Code section 17565 makes it irrelevant 
(for purposes of mandate reimbursement) whether or not claimants were performing the activity 
prior to the permit, since voluntary activities do not affect reimbursement of an activity that is 
subsequently mandated by the state.    

The 2001 permit, in part F.3.a.(3) (p. 26) stated: 

(a) To establish priorities for oversight of municipal areas and activities required 
under this Order, each Copermittee shall prioritize each watershed inventory in 
F.3.a.2. above by threat to water quality and update annually.  Each municipal 
area and activity shall be classified as high, medium, or low threat to water 
quality.  In evaluating threat to water quality, each Copermittee shall consider 
(1) type of municipal area or activity; (2) materials used (3) wastes generated; 
(4) pollutant discharge potential; (5) non-storm water discharges; (6) size of 
facility or area; (7) proximity to receiving water bodies; (8) sensitivity of 
receiving water bodies; and (9) any other relevant factors. 

(b) At a minimum, the high priority municipal areas and activities shall include 
the following: 

(i) Roads, Streets, Highways, and Parking Facilities. [¶]…[¶] 

F.3.a.(4) BMP Implementation (Municipal) 

(a) Each Copermittee shall designate a set of minimum BMPs for high, medium, 
and low threat to water quality municipal areas and activities (as determined 
under section F.3.a.(3)).The designated minimum BMPs for high threat to water 
quality municipal areas and activities shall be area or activity specific as 
appropriate. 

Street sweeping is not expressly required in this 2001 permit provision, nor does it specify any 
frequencies or required reporting.  Thus, staff finds that part D.3.a.(5) of the 2007 permit that 
requires street sweeping, as specified, is a new program or higher level of service, as well as part 
J.3.a(3)x-xv that requires reporting on street-sweeping activities. 

D. Conveyance system cleaning and reporting (parts D.3.a.(3) & J.3.a.(3)(c)(iv)-(viii)):  Also 
under part D.3 “Existing Development,” part D.3.a.(3) requires conveyance system cleaning, 
including the following: 

• Verifying proper operation of all municipal structural treatment controls designed to 
reduce pollutant discharges to or from the MS4s and related drainage structures. 

• Cleaning any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of the design capacity in a timely manner. 

• Cleaning any MS4 facility that is designed to be self cleaning of any accumulated trash 
and debris immediately. 

• Cleaning open channels of observed anthropogenic litter in a timely manner. 
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In J.3.a.(3)(c)(iv)-(viii), as part of the annual reporting requirements, copermittees shall provide a 
detailed accounting of the numbers of MS4 facilities in inventory, and the numbers of facilities 
inspected, exceeding cleaning criteria, and cleaned.  In addition, copermittees must report by 
category tons of waste and litter removed from the facilities. 

The State Board, in its comments submitted in October 2008, disagrees that the requirements 
exceed federal law, saying that “the same broad authorities applicable to the street sweeping 
requirement also apply to the conveyance system cleaning requirements.”  According to the State 
Board, specificity in inspection and cleaning requirements is consistent with and supported by 
U.S. EPA guidance.  Also, to the extent that permit requirements are more specific than the 
federal regulations, the State Board asserts that the requirements are an appropriate exercise of 
the San Diego Water Board’s discretion to define the MEP standard. 

The claimants, in their February 2009 comments, state that “the requirements to inspect and 
perform maintenance to insure compliance with these standards is not limited by the ‘regular 
schedule of maintenance’ obligation but rather must be done as frequently as is necessary to 
comply with these specific standards.”  Also, claimants note that the content and detail in the 
reporting is more than required by the 2001 permit.  As to the MEP standard required by the 
federal regulations, claimants assert that the U.S. EPA documents cited by the State Board 
provide guidance, not mandates, and the permit Fact Sheet does not specifically set forth 
mandatory annual inspection and maintenance requirements.  According to the claimants, the 
only mandatory requirement is that a maintenance program exist, and that the applicant provide 
an inspection schedule if maintenance depends on the results of inspections or occurs 
infrequently.  Yet the 2007 permit includes “very specific requirements that go beyond the U.S. 
EPA guidance and are not included within the federal regulations.”  Finally, claimants note that 
the State Board has acknowledged that the 2007 permit requirements are more specific than 
federal regulations, and cites the Long Beach Unified School District case to conclude that the 
specificity makes the requirements state mandates.   

Staff agrees with claimants.  Like street sweeping, the permit requires conveyance system 
cleaning activities that fall within the federal regulations to include: “[a] description of 
maintenance activities and a maintenance schedule for structural controls to reduce pollutants 
(including floatables) in discharges from municipal separate storm sewers.”112  And they also 
require: “A description for operating and maintaining public streets, roads and highways and 
procedures for reducing the impact on receiving waters of discharges from municipal storm 
sewer systems…”113   

Yet the permit requirements are more specific.  Part D.3.a.(3) requires verifying proper operation 
of all municipal structural treatment controls, cleaning any catch basin or storm drain inlet that 
has accumulated trash and debris greater than 33% of the design capacity in a timely manner, 
cleaning any MS4 facility that is designed to be self cleaning of any accumulated trash and 
debris immediately, and cleaning open channels of observed anthropogenic litter in a timely 
manner.  In addition, the reporting in part J requires a detailed accounting of the numbers of MS4 
facilities in inventory, and the numbers of facilities inspected, exceeding cleaning criteria, and 
cleaned, and reporting by category tons of waste and litter removed from the facilities.  These 
                                                 
112 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(1). 
113 40 Code of Federal Regulations, section 122.26(d)(2)(iv)(A)(3). 
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activities, “exceed[s] the mandate in that federal law or regulation.”114  As in Long Beach 
Unified School Dist. v. State of California,115 summarized above, the permit requires specific 
actions, i.e., required acts that go beyond the requirements of federal law.  In adopting these 
permit provisions, the state has freely chosen116 to impose these requirements.  Therefore, staff 
finds that parts D.3.a.(3) and J.3.a.(3)(c)iv-viii of the permit are not a federal mandate. 

Rather, staff finds that part D.3.a.(3) of the 2007 permit is a state mandate on the claimants to do 
the following: 

(a) Implement a schedule of inspection and maintenance activities to verify proper 
operation of all municipal structural treatment controls designed to reduce 
pollutant discharges to or from its MS4s and related drainage structures. 

(b) Implement a schedule of maintenance activities for the MS4 and MS4 
facilities (catch basins, storm drain inlets, open channels, etc). The maintenance 
activities shall, at a minimum, include: 

i. Inspection at least once a year between May 1 and September 30 of each year 
for all MS4 facilities that receive or collect high volumes of trash and debris. All 
other MS4 facilities shall be inspected at least annually throughout the year. 

ii. Following two years of inspections, any MS4 facility that requires inspection 
and cleaning less than annually may be inspected as needed, but not less than 
every other year. 

iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter in a timely manner. 

iv. Record keeping of the maintenance and cleaning activities including the 
overall quantity of waste removed. 

v. Proper disposal of waste removed pursuant to applicable laws. 

vi. Measures to eliminate waste discharges during MS4 maintenance and cleaning 
activities. 

Staff also finds that part J.3.a.(3)(c) iv-viii is a state mandate to report the following information 
in the JURMP annual report: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 

                                                 
114 Government Code section 17556, subdivision (c). 
115 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
116 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   

vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   

vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 

viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

As to whether these provisions are a new program or higher level of service, the State Board, in 
its October 2008 comments, states that the 2001 permit contained “more frequent inspection and 
removal requirements than required in the 2007 Permit.  It also contained record keeping 
requirements to document the facilities cleaned and the quantities of waste removed.”  [Emphasis 
in original.]   

Claimants, in their February 2009 comments, argue that the 2001 permit, in part F.3.a.(5) 
required each copermittee to ‘implement a schedule of maintenance activities at all structural 
controls designed to reduce pollutant discharges.  By contrast, the 2007 permit requires each 
copermittee to ‘implement a schedule of inspection and maintenance’ and to ‘verify proper 
operation of all municipal structural controls….”  [Emphasis in original.]  Claimants also point 
out that the 2007 permit requires copermittees to:  

 Clean any catch basin or storm drain inlet that has accumulated trash and debris greater 
than 33% of the design capacity in a timely manner. 

 Clean any MS4 facility that is designed to be self cleaning of any accumulated trash and 
debris immediately. 

 Clean open channels of observed anthropogenic litter in a timely manner. 

According to claimants, these requirements were not included in the 2001 permit.  Claimants 
also state that the requirement to inspect and perform maintenance “is not limited by the ‘regular 
schedule of maintenance’ obligation but rather must be done as frequently as is necessary to 
comply with these specific standards.”   

As to reporting, claimants state that the language in part D.3.a.(3)(b)(iv),(v) and (vi) of the 2007 
permit and part F.3.a.(5)(c)(iii), (iv) and (v) of the 2001 permit track each other, but part 
J.3.a.(3)(c) iv through viii detail the information that the reports must now contain that was not in 
the 2001 permit, such as identifying the number of catch basins and inlets, the number inspected, 
the number found with accumulated waste exceeding the cleaning criteria, the distance of the 
MS4 cleaned, and other detail.   

In analyzing whether parts D.3.a.(3) and J.3.a.(3)(c)(iv) – (viii) are a new program or higher 
level of service, we compare those provisions to the prior permit and look at the Regional 
Board’s Fact Sheet/Technical Report, which states why Part D.3.a.(3) was added:  

Section D.3.a.(3) … requires the Copermittees to inspect and remove waste from 
their MS4s prior to the rainy season.  Additional wording has been added to 
clarify the intent of the requirements.  The Copermittees will be required to 
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inspect all storm drain inlets and catch basins.  This change will assist the 
Copermittees in determining which basins/inlets need to be cleaned and at what 
priority.  Removal of trash has been identified by the copermittees as a priority 
issue in their long-term effectiveness assessment.  To address this issue, wording 
has been added to require the Copermittees, at a minimum, inspect [sic] and 
remove trash from all their open channels at least once a year. 

The 2001 permit contained the following in part F.3.a.(5)(b) and (c): 

(b) Each Copermittee shall implement a schedule of maintenance activities for the 
municipal separate storm sewer system. 
(c) The maintenance activities must, at a minimum, include: 

i. Inspection and removal of accumulated waste (e.g., sediment, trash, 
debris and other pollutants) between May 1 and September 30 of each 
year; 
ii. Additional cleaning as necessary between October 1 and April 30 of 
each year; 
iii. Record keeping of cleaning and the overall quantity of waste removed; 
iv. Proper disposal of waste removed pursuant to applicable laws; 
v. Measures to eliminate waste discharges during MS4 maintenance and 
cleaning activities.   

Staff finds that some provisions in the 2007 permit are the same as in the 2001 permit.  
Specifically, part D.3.a(3)(a) is not a new program or higher level of service because the 2001 
permit also required maintenance and inspection in part F.3.a.(5)(b) and (c).  Staff also finds that 
part D.3.a.(3)(b)(i),(iv)- (vi) of the 2007 permit is the same as part F.3.a.(5)(c)(i)(iii) - (v) in the 
2001 permit, both of which require:  

• Annual inspection of MS4 facilities (D.3.a(3)(b)(i));  
• Record keeping of the maintenance and cleaning activities including the overall quantity 

of waste removed (D.3.a(3)(b)(iv));    
• Proper disposal of waste removed pursuant to applicable laws (D.3.a(3)(b)(v)); and  
• Measures to eliminate waste discharges during MS4 maintenance and cleaning activities 

(D.3.a(3)(b)(vi)).   

Therefore, staff finds that these provisions are not a new program or higher level of service. 

Staff also finds that part D.3.a.(3)(b)(ii) is not a new program or higher level of service.  It gives 
the claimants the flexibility, after two years of inspections, to inspect MS4 facilities that require 
inspection and cleaning less than annually, but not less than every other year.  Part F.3.a.(5)(c)(i) 
of the 2001 permit stated: “The maintenance activities must, at a minimum, include: i. inspection 
and removal of accumulated waste (e.g., sediment, trash, debris and other pollutants) between 
May 1 and September 30 of each year.”  Potentially less frequent inspections under the 2007 
permit is not a new program or higher level of service. 

Staff finds that part D.3.a.(3)(b)(iii) of the 2007 permit is a new program or higher level of 
service on claimants to clean in a timely manner “Any catch basin or storm drain inlet that has 
accumulated trash and debris greater than 33% of design capacity….  Any MS4 facility that is 
designed to be self cleaning shall be cleaned of any accumulated trash and debris immediately. 
Open channels shall be cleaned of observed anthropogenic litter in a timely manner.”  This part 

0007195



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

58

contains specificity, e.g., a standard of accumulation greater than 33% of design capacity, which 
was not in the 2001 permit.  

Further, staff finds that the reporting in part J.3.a.(3)(c) (iv) – (viii) is a new program or higher 
level of service.  The 2001 permit did not require this information in the content of the annual 
reports. 

E. Educational component (part D.5): Part D.5 requires the copermittees to perform the 
activities on pages 24-27 above, which can be summarized as: 

• Implement an educational program so that copermittees’ planning and development 
review staffs (and planning board/elected officials, if applicable) understand certain 
laws and regulations related to water quality. 

• Implement an educational program that includes annual training before the rainy 
season so that the copermittees’ construction, building, code enforcement, and 
grading review staffs, inspectors, and others will understand certain specified topics. 

• At least annually, train staff responsible for conducting stormwater compliance 
inspections and enforcement of industrial and commercial facilities on specified 
topics. 

• Implement an education program so that municipal personnel and contractors 
performing activities that generate pollutants understand the activity specific BMPs 
for each activity to be performed. 

• Implement a program to educate project applicants, developers, contractors, property 
owners, community planning groups, and others relating to specified topics. 

The State Board, in its October 2008 comments on the test claim, states that federal regulations 
authorize the inclusion of an education component, in that the proposed management program 
must “include a description of appropriate educational and training measures for construction site 
operations” (40 C.F.R. § 122.26(d)(2)(iv)(D)(4)) and a “description of a program to reduce to the 
maximum extent practicable, pollutants in discharges from municipal separate storm sewers 
associated with the application of pesticides, herbicides, and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications, and other measures 
for commercial applicators and distributors…(40 C.F.R. § 122.26(d)(2)(iv)(A)(6)).  The federal 
regulations also require a “description of a program to promote, publicize, and facilitate public 
reporting of the presence of illicit discharges or water quality impacts associated with discharges 
from municipal separate storm sewers” ((40 C.F.R. § 122.26(d)(2)(iv)(B)(5)) and a “description 
of educational activities, public information activities, and other appropriate activities to 
facilitate the proper management and disposal of used oil and toxic materials.” (40 C.F.R. 
§ 122.26(d)(2)(iv)(B)(6)).  The State Board also says that according to the U.S. EPA’s Phase II 
stormwater regulations, the MEP standard requires the copermittees to implement public 
education programs.  According to the State Board, the regulations apply to copermittees with 
less developed storm water programs, and require the programs to include a public education and 
outreach program (40 C.F.R. § 122.34(b)(1)) and a public involvement/participation program (40 
C.F.R. § 122.26(b)(2)).  To the extent the permit requirements are more specific than federal law, 
the State Board calls them an appropriate use of the Regional Board’s discretion “to require more 
specificity in establishing the MEP standard.”   
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Claimants, in their February 2009 comments, characterize the federal regulations as only 
requiring them “to describe educational, public information, and other appropriate activities 
associated with their jurisdictional, watershed or stormwater management programs.”  By 
contrast, under the permit claimants argue that they are required to “implement specific 
educational and training programs that achieve measurable increases in specific target 
community knowledge and to ensure a measurable change in the behavior of such target 
communities rather than simply report on the … educational programs on an annual basis.”  
Claimants state that they are required to perform testing and surveys and “new program elements 
to secure the measureable changes in knowledge and behavior.”   

Staff agrees with claimants.  As quoted in the State Board’s comments, the federal regulations 
require nonspecific descriptions of educational programs, for example, requiring the permit 
application to “include appropriate educational and training measures for construction site 
operations” and “controls such as educational activities.”  The permit, on the other hand, requires 
implementation of an educational program with target communities and specified topics.  These 
requirements “exceed the mandate in that federal law or regulation.”117  As in Long Beach 
Unified School Dist. v. State of California,118 summarized above, the permit requires specific 
actions, i.e., required acts that go beyond the requirements of federal law.  In adopting these 
permit provisions, the state has freely chosen119 to impose these requirements.  Thus, staff finds 
that part D.5 of the permit is not federally mandated.   

Based on the mandatory language on the face of the permit, staff finds that part D.5 of the permit 
constitutes a state mandate on the copermittees to do all of the following: 

Each Copermittee shall implement an education program using all media as 
appropriate to (1) measurably increase the knowledge of the target communities 
regarding MS4s, impacts of urban runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the behavior of 
target communities and thereby reduce pollutant releases to MS4s and the 
environment. At a minimum, the education program shall meet the requirements 
of this section and address the following target communities: 

· Municipal Departments and Personnel 
· Construction Site Owners and Developers 
· Industrial Owners and Operators 
· Commercial Owners and Operators 
· Residential Community, General Public, and School Children 

a. GENERAL REQUIREMENTS 

(1) Each Copermittee shall educate each target community on the following topics 
where appropriate: 

                                                 
117 Government Code section 17556, subdivision (c). 
118 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
119 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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Table 3. Education 

Laws, Regulations, Permits, & Requirements Best Management Practices  

• Federal, state, and local water quality laws and 
regulations 
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Industrial 
Activities (Except Construction).  
• Statewide General NPDES Permit for Storm 
Water Discharges Associated with Construction 
Activities  
• Regional Board’s General NPDES Permit for 
Ground Water Dewatering  
• Regional Board’s 401 Water Quality 
Certification Program  
• Statewide General NPDES Utility Vault 
Permit  
• Requirements of local municipal permits and 
ordinances (e.g., storm water and grading 
ordinances and permits)  

• Pollution prevention and safe alternatives  
• Good housekeeping (e.g., sweeping impervious 
surfaces instead of hosing)  
• Proper waste disposal (e.g., garbage, pet/animal 
waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, 
boat/recreational vehicle waste, catch basin/ MS4 
cleanout waste)  
• Non-storm water disposal alternatives (e.g., all 
wash waters)  
• Methods to minimized the impact of land 
development and construction  
• Erosion prevention  
• Methods to reduce the impact of residential and 
charity car-washing  
• Preventive Maintenance  
• Equipment/vehicle maintenance and repair  
• Spill response, containment, and recovery  
• Recycling  
• BMP maintenance  

General Urban Runoff Concepts  Other Topics  

• Impacts of urban runoff on receiving waters 
• Distinction between MS4s and sanitary sewers 
• BMP types: facility or activity specific, LID, 
source control, and treatment control  
• Short-and long-term water quality impacts 
associated with urbanization (e.g., land-use 
decisions, development, construction)  
• Non-storm water discharge prohibitions  
• How to conduct a storm water inspections  

• Public reporting mechanisms  
• Water quality awareness for Emergency/ First 
Responders  
• Illicit Discharge Detection and Elimination 
observations and follow-up during daily work 
activities  
• Potable water discharges to the MS4  
• Dechlorination techniques  
• Hydrostatic testing  
• Integrated pest management  
• Benefits of native vegetation  
• Water conservation  
•Alternative materials and designs to maintain 
peak runoff values 
• Traffic reduction, alternative fuel use 

(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 

b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 
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(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its planning and development review staffs (and 
Planning Boards and Elected Officials, if applicable) have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting 
from development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the 
pollutants of concern. 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading120 activities. 
ii. The connection between construction activities and water quality 
impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment). 
iii. Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting from 
construction activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies 
and procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source 
control, and applicable tracking mechanisms. 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year. Training 

                                                 
120 Attachment C of the permit defines grading as “the cutting and/or filling of the land surface to 
a desired slope or elevation.” 
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shall cover inspection and enforcement procedures, BMP implementation, and 
reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties. The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 
developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

The State Board, in its October 2008 comments, states that the education requirement in part 
D.5. does not amount to a new program or higher level of service because the 2007 permit 
“includes education topics from the 2001 permit with minor wording and formatting changes.  
Additionally, the requirements were adopted to implement the same federal MEP standard as 
established in the CWA and in the 2001 Permit.” 

In their February 2009 comments, the claimants state that the 2001 permit did not require:  

• Implementation of an education program so that the copermittee’s planning and 
development review staff (and Planning Boards and Elected Officials, if applicable) 
understand certain specified laws and regulations related to water quality. (D.5.b.(1)(a).) 

• Implementation of an education program that includes annual training prior to the rainy 
season so that the copermittee’s construction, building, code enforcement, and grading 
review staffs, inspectors, and other responsible construction staff have, at a minimum, an 
understanding of certain specified topics.  (D.5.b.(1)(b).) 

• Training of staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year relating to certain 
specified topics (D.5.b.(1)(c).) 

• Implementation of an education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding of the activity 
specific BMPs for each activity to be performed.  (D.5.b.(1)(d).) 
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• Implementation of a program to educate project applicants, developers, contractors, 
property owners, community planning groups, and other responsible parties relating to 
certain specified topics.  (D.5.b.(2).) 

This analysis of whether the permit is a new program or higher level of service is in the order 
presented in the permit.  Staff finds that nearly all of the educational topics in part D.5.a. are the 
same as those in the 2001 permit (part F.4, pp. 34-35).  Both the 2001 and 2007 permits require 
the claimants to “educate” each specified target community on the following topics (Table 3, p. 
44, in the 2007 permit):  

Laws, Regulations, Permits, & Requirements: Federal, state, and local water 
quality laws and regulations; Statewide General NPDES Permit for Storm Water 
Discharges Associated with Industrial Activities (Except Construction);  
Statewide General NPDES Permit for Storm Water Discharges Associated with 
Construction Activities; Regional Board’s General NPDES Permit for Ground 
Water Dewatering; Regional Board’s 401 Water Quality Certification Program; 
Statewide General NPDES Utility Vault Permit; Requirements of local municipal 
permits and ordinances (e.g., storm water and grading ordinances and permits).   

Best Management Practices: Pollution prevention and safe alternatives; Good 
housekeeping (e.g., sweeping impervious surfaces instead of hosing); Proper 
waste disposal (e.g., garbage, pet/animal waste, green waste, household hazardous 
materials, appliances, tires, furniture, vehicles, boat/recreational vehicle waste, 
catch basin/ MS4 cleanout waste); Non-storm water disposal alternatives (e.g., all 
wash waters); Methods to minimized the impact of land development and 
construction; Methods to reduce the impact of residential and charity car-washing; 
Preventive Maintenance; Equipment/vehicle maintenance and repair; Spill 
response, containment, and recovery; Recycling; BMP maintenance.   

General Urban Runoff Concepts: Impacts of urban runoff on receiving waters; 
Distinction between MS4s and sanitary sewers; Short-and long-term water quality 
impacts associated with urbanization (e.g., land-use decisions, development, 
construction); How to conduct a storm water inspection.  

Other Topics: Public reporting mechanisms; Water quality awareness for 
Emergency/ First Responders; Illicit Discharge Detection and Elimination 
observations and follow-up during daily work activities; Potable water discharges 
to the MS4; Dechlorination techniques; Hydrostatic testing; Integrated pest 
management; Benefits of native vegetation; Water conservation; Alternative 
materials and designs to maintain peak runoff values; Traffic reduction, 
alternative fuel use. 

Because the requirement to educate the target communities on these topics was in the 2001 
permit, as well as the 2007 permit, staff finds that doing so, as required by part D.5.a(1), table 3, 
is not a new program or higher level of service.   

Under the 2007 permit, the copermittees are required to “educate each target community” on the 
following educational topics that were not in the 2001 permit: (1) Erosion prevention, (2) Non 
storm water discharge prohibitions, and (3) BMP types: facility or activity specific, LID [low-
impact development], source control, and treatment control.  Thus, staff finds that the part 
D.5.a.(1) is a new program or higher level of service to educate each target community on only 
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the following topics: (1) Erosion prevention, (2) Non storm water discharge prohibitions, and 
(3) BMP types: facility or activity specific, LID, source control, and treatment control.  

Part D.5.a.(2) states: “(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and ‘allowable’ behaviors and discharges, including various 
ethnic and socioeconomic groups and mobile sources.”  This provision was not in the 2001 
permit, so staff finds that part D.5.a.(2) is a new program or higher level of service. 

In part D.5.b.(1)(a) (Municipal Development Planning) the permit requires implementing an 
education program for “municipal planning and development review staffs (and Planning Board 
and Elected Officials, if applicable)” on specified topics.  The 2001 permit required 
implementing an educational program for “Municipal Departments and Personnel” that would 
include planning and development review staffs, but not planning boards and elected officials.  
So staff finds that part D.5.b.(1)(a)(i) and (ii) is a new program or higher level of service for 
planning boards and elected officials.  

Certain topics in part D.5.b.(1)(a) are a new program or higher level of service for both planning 
and development review staffs as well as planning boards and elected officials.  Under both part 
F.4.a. of the 2001 permit, and D.5.b.(1)(a) of the 2007 permit, the copermittees are required to 
implement an educational program on the following topics: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; [The 2001 permit, in F.4.a. (p. 35) says: “Federal, state 
and local water quality regulations that affect development projects.”] 

ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); [The 2001 permit, in F.4.a (p. 35) calls this “Waters Quality 
Impacts associated with land development.”] 

Thus staff finds that implementing an educational program on these topics is not a new program 
or higher level of service for municipal departments, but is for planning boards and elected 
officials. 

The following topics were not listed in the 2001 permit, so staff finds that part D.5.b.(1)(a) is a 
new program or higher level of service to implement these in an educational program for all 
target communities:  

(iii) How to integrate LID BMP requirements into the local regulatory program(s) 
and requirements;  

(iv) Methods of minimizing impacts to receiving water quality resulting from 
development, including: [1] Storm water management plan development and 
review; [2] Methods to control downstream erosion impacts; [3] Identification of 
pollutants of concern; [4] LID BMP techniques; [5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 

Part D.5.b.(1)(b) (Municipal Construction Activities) of the permit requires implementing an 
educational program for municipal “construction, building, code enforcement, and grading 
review staffs.”  Again, this is not a new program or higher level of service for those topics in 
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which the 2001 permit also required an education program for “Municipal Departments and 
Personnel,” such as: 

i. Federal, state, and local water quality laws and regulations applicable to 
construction and grading activities.  [The 2001 permit, in F.4.a. (p. 35) says: 
“Federal, state and local water quality regulations that affect development 
projects.”] 

ii. The connection between construction activities and water quality impacts (i.e., 
impacts from land development and urbanization and impacts from construction 
material such as sediment. [The 2001 permit, in F.4.a (p. 35) calls this “Water 
Quality Impacts associated with land development.”] 

The timing of the educational program specified in D.5.b.(1)(b) requires it to be implemented 
“prior to the rainy season.”  There is no evidence in the record, however, that this timing 
requirement is a new program or higher level of service compared with the 2001 permit.  Thus 
staff finds that part D.5.b.(1)(b)(i) and (ii) are not a new program or higher level of service. 

Municipal construction activity education topics were added to the 2007 permit, however, that 
were not in the 2001 permit, in paragraphs (iii) to (vi) as follows: 

(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience: 
[¶]…[¶]  iii. Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting from 
construction activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

Thus, staff finds that part D.5.b.(1)(b)(iii) - (vi) of the 2007 permit is a new program or higher 
level of service. 

Part D.5.b.(1)(c) of the 2007 permit (Municipal Industrial/Commercial Activities) requires the 
following: 

(c) Each Copermittee shall train staff responsible for conducting storm water 
compliance inspections and enforcement of industrial and commercial facilities at 
least once a year. Training shall cover inspection and enforcement procedures, 
BMP implementation, and reviewing monitoring data. 

The 2001 permit included (in F.4.b., p. 35) the topic “How to conduct a stormwater inspection” 
but did not specify that the training was to be annual, and did not require the training to cover 
inspection and enforcement procedures, BMP Implementation, or reviewing monitoring data.  
Thus, staff finds that part D.5.(b)(1)(c) is a new program or higher level of service. 
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Part D.5.b.(1)(d) of the 2007 permit requires the following: 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

Regarding part D.5.b.(1)(d), the 2007 Fact Sheet/Technical Report (p. 80) states: “ 

A new requirement has also been added for education of activity specific BMPs 
for municipal personnel and contractors performing activities that generate 
pollutants.  Education is required at all levels of municipal staff and contractors.  
Education is especially important for the staff in the field performing activities 
which might result in discharges of pollutants if proper BMPs are not used. 

Because part D.5.b.(1)(d) was not in the 2001 permit, and because the Regional Board called it a 
“new requirement” staff finds that part D.5.(b)(1)(d) of the 2007 permit is a new program or 
higher level of service.   

Part D.5.(b)(2) of the 2007 permit requires an education program for “project applicants, 
developers, contractors, property owners, community planning groups, and other responsible 
parties.”  Part F.4.a and F4.b. of the 2001 permit (pp.34-35) required a similar education program 
for “construction site owners and developers.”  The Fact Sheet/Technical Report (p. 81) for the 
2007 permit states: 

Different levels of training will be needed for planning groups, owners, 
developers, contractors, and construction workers, but everyone should get a 
general education of stormwater requirements.  Education of all construction 
workers can prevent unintentional discharges, such as discharges by workers who 
are not aware that they are not allowed to wash things down the storm drains.  
Training for BMP installation workers is imperative because the BMPs will not 
fail if not properly installed and maintained.  Training for field level workers can 
be formal or informal tail-gate format. 

Thus, staff finds that part D.5.(b)(2) of the 2007 permit is a new program or higher level of 
service for project applicants, contractors, or community planning groups who are not developers 
or construction site owners. 

The final part of the education programs in the 2007 permit is D.5.(b)(3) regarding “Residential, 
General Public, and School Children.”    

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

The 2001 permit (part F.4.c, pp. 35-36) stated the following: 

In addition to the topics listed in F.4.a. above, the Residential, General Public, and 
School Children communities shall be educated on the following topics where 
applicable: 

• Public reporting information resources 
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• Residential and charity car-washing 
• Community activities (e.g., “Adopt a Storm Drain, Watershed, or Highway” 

Programs, citizen monitoring, creek/beach cleanups, environmental protection 
organization activities, etc.. 

The 2001 permit did not require claimants to “collaboratively conduct or participate in 
development … of a plan to educate residential, general public, and school children target 
communities.”  The 2001 permit also did not require the plan to “evaluate use of mass media, 
mailers, door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods.”  Thus, staff finds that part D.5.(b)(3) of the 2007 
permit is a new program or higher level of service. 

In sum, as to part D.5 of the 2007 permit that requires implementing educational programs, staff 
finds that the following subparts are new programs or higher levels of service: 

• D.5.a.(1): Each copermittee shall educate each target community, as specified, on the 
following topics: erosion prevention, nonstorm waters discharge prohibitions, and BMP 
types: facility or activity specific, LID, source control, and treatment control. 

• D.5.a.(2): Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, including 
various ethnic and socioeconomic groups and mobile sources.   

• D.5.b.(1)(a): Implement an education program so that planning boards and elected 
officials, if applicable, have an understanding of: (i) Federal, state, and local water 
quality laws and regulations applicable to Development Projects; (ii) The connection 
between land use decisions and short and long-term water quality impacts (i.e., impacts 
from land developments and urbanization). 

• D.5.b.(1)(a): Implement an education program so that planning and development review 
staffs as well as planning boards and elected officials have an understanding of:  (iii) 
How to integrate LID BMP requirements into the local regulatory program(s) and 
requirements; (iv) Methods of minimizing impacts to receiving water quality resulting 
from development, including: [1] Storm water management plan development and 
review; [2] Methods to control downstream erosion impacts; [3] Identification of 
pollutants of concern; [4] LID BMP techniques; [5] Source control BMPs; and [6] 
Selection of the most effective treatment control BMPs for the pollutants of concern.” 

• D.5.b.(1)(b)(iii) - (vi): Implement an education program that includes annual training 
prior to the rainy season for its construction, building, code enforcement, and grading 
review staffs, inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the topics in parts D.5.b.(1)(b)(iii), (iv), (v), and (vi) of the permit, as 
follows: 

iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 

iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 

v. Current advancements in BMP technologies. 

0007205



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

68

vi. SUSMP Requirements including treatment options, LID BMPs, source 
control, and applicable tracking mechanisms. 

• D.5.(b)(1)(c) and (d) as follows:   

Each Copermittee shall train staff responsible for conducting storm water 
compliance inspections and enforcement of industrial and commercial 
facilities at least once a year. Training shall cover inspection and enforcement 
procedures, BMP implementation, and reviewing monitoring data. 

• Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

• D.5.(b)(2), As early in the planning and development process as possible and all 
through the permitting and construction process, to implement a program to 
educate project applicants, contractors, property owners, community planning 
groups, and other responsible parties. The education program shall provide an 
understanding of the topics listed in Sections D.5.b.(1)(a) [Municipal 
Development Planning] and D.5.b.(1)(b) [Municipal construction Activities] 
above, as appropriate for the audience being educated.  The education program 
shall also educate project applicants, contractors, property owners, and other 
responsible parties on the importance of educating all construction workers in the 
field about stormwater issues and BMPs through formal or informal training. 

• D.5.(b)(3), Each Copermittee shall collaboratively conduct or participate in 
development and implementation of a plan to educate residential, general public, 
and school children target communities.  The plan shall evaluate use of mass 
media, mailers, door hangers, booths at public events, classroom education, field 
trips, hands-on experiences, or other educational methods. 

II. Watershed Urban Runoff Management Program (Part E) 
Part E of the permit is the Watershed Urban Runoff Management Program (WURMP).  The 
permit (table 4 on p. 9) divides the copermittees into nine watershed management areas (WMAs) 
by “major receiving water bodies.”  The 2001 permit also had a WURMP component (in part J). 

A. Watershed Urban Runoff Management Program copermittee collaboration (parts E.2.f 
& E.2.g):  These provisions require the copermittees to do the activities on pages 28-29 above, 
including the following: 

 Collaborating with other copermittees within their watershed management areas (WMAs) 
to develop and implement an updated Watershed Urban Runoff Management Program for 
each watershed that prevents urban runoff discharges from the MS4 from causing or 
contributing to a violation of water quality standards which at a minimum includes: 
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o Identifying and implementing watershed activities that address the high priority 
water quality problems in the watershed management areas that include both 
watershed water quality activities121 and watershed education activities.122 

o Creating a watershed activities list that includes certain specified information to 
be submitted with each updated Watershed Urban Runoff Management Plan 
(WURMP) and updated annually thereafter. 

o Implementing identified watershed activities within established schedules. 

o Collaborating to develop and implement the Watershed Urban Runoff 
Management Program, including frequent regularly scheduled meetings.123  

In its October 2008 comments, the State Board asserts that the Watershed Urban Runoff 
Management Program activities are necessary to meet the minimum federal MEP standard.  The 
State Board quotes the following federal regulations: “The Director may … issue distinct permits 
for appropriate categories of discharges … including, but not limited to … all discharges within a 
system that discharge to the same watershed…”  (40 C.F.R. 122.26(a)(3)(ii).)  The State Board 
also quotes more specific federal regulations:  

Permits for all or a portion of all discharges from large or medium municipal 
separate storm sewer systems that are issued on a system-wide, jurisdiction-wide, 
watershed, or other basis may specify different conditions relating to different 
discharges covered by the permit, including different management programs for 
different drainage areas [watersheds] which contribute storm water to the system. 
(40 C.F.R. § 122.26 (a)(3)(v).) 

The Director may issue permits for municipal separate storm sewers that are 
designated under paragraph (a)(1)(v) of this section on a system-wide basis, a 
jurisdiction-wide basis, watershed basis, or other appropriate basis;” (40 C.F.R. 
§ 122.26 (a)(5).) 

Proposed programs may impose controls on a systemwide basis, a watershed 
basis, a jurisdiction basis, or on individual outfalls. (40 C.F.R. § 122.26 
(d)(2)(iv).) 

                                                 
121 Watershed Water Quality Activities are activities other than education that address the high 
priority water quality problems in the WMA. A Watershed Water Quality Activity implemented 
on a jurisdictional basis must be organized and implemented to target a watershed’s high priority 
water quality problems or must exceed the baseline jurisdictional requirements of section D of 
the permit (permit, part E.2.f). 
122 Watershed Education Activities are outreach and training activities that address high priority 
water quality problems in the WMA (permit, part E.2.f).  
123 In their February 2009 comments, the claimants also list the following activities: (1) Annual 
review of WURMPs to identify needed modifications and improvements (part E.2.i); 
(2) Develop and periodically update watershed maps (part E.2.b); (3) Develop and implement a 
program for encouraging collaborative watershed-based land-use planning (part E.2.d); 
(4) Develop and implement a collective watershed strategy (part E.2.e).  These parts of the 
permit, however, were not pled in the test claim so staff makes no findings on them. 
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The State Board argues that the regional board “determined that the inclusion of the requirement 
to formalize the Watershed Water Qualities Activities List was appropriate to further the goal of 
the WURMPS in achieving compliance with federal law.”  Based on some reports it received, 
the Regional Board determined that “many of the watershed water quality activities had no clear 
connection to the high priority water quality problems in the area of implementation.”  The 
Board determined it was therefore necessary and appropriate to require development of an 
implementation strategy to maximize WURMP effectiveness. 

Claimants, in their February 2009 comments, point out that while cooperative agreements may 
be required by 40 C.F.R. § 122.26(d)(2)(i)(D), “each copermittee is only responsible for their 
own systems.”  Claimants quote another federal regulation: “Copermittees need only comply 
with permit conditions relating to discharges from the municipal separate storm sewers for which 
they operate.” (40 C.F.R. § 122.26(a)(3)(vi).)  Claimants argue that the 2007 permit: 

[R]equires the copermittees to engage in specific programmatic activities that are 
duplicative of the activities that were not required under the 2001 Permit and that 
are already required of them on a jurisdictional basis within the boundaries of the 
same watershed. These new requirements include no less than two watershed 
water quality activities and two watershed education activities per year. 

Claimants also state that the permit “mandates that watershed quality activities implemented on a 
jurisdictional basis must exceed the baseline jurisdictional requirements under Section D of the 
Order.” (part E.2.f.(1)(a).)  According to what the claimants call these “dual baseline standards, 
jurisdictional and watershed, the copermittees are required to perform more and duplicative 
work.” 

Staff finds that the permit requirements in sections E.2.f and E.2.g. are not federal mandates.  As 
with the other requirements in the permit, the federal regulations authorize but do not require the 
specificity regarding whether collaboration occurs on a jurisdictional, watershed or other basis.  
These requirements “exceed the mandate in that federal law or regulation.”124  As in Long Beach 
Unified School Dist. v. State of California,125 summarized above, the permit requires specific 
actions, i.e., required acts that go beyond the requirements of federal law.  In adopting these 
permit provisions, the state has freely chosen126 to impose these requirements.   

Based on the mandatory language in the permit, staff finds that the following in part E are a state 
mandate on the copermittees: 

2. Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
as in Table 4 [of the permit] to develop and implement an updated Watershed 
Urban Runoff Management Program for each watershed. Each updated Watershed 
Urban Runoff Management Program shall meet the requirements of section E of 
this Order, reduce the discharge of pollutants from the MS4 to the MEP, and 
prevent urban runoff discharges from the MS4 from causing or contributing to a 
violation of water quality standards. At a minimum, each Watershed Urban 

                                                 
124 Government Code section 17556, subdivision (c). 
125 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
126 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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Runoff Management Program shall include the elements described below: 
[¶]…[¶] 

f. Watershed Activities127 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 
(b) A time schedule for implementation of the activity, including key milestones; 
(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 
(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 
(e) A description of how the activity is consistent with the collective watershed 
strategy; 
(f) A description of the expected benefits of implementing the activity; and  
(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 

                                                 
127 In their rebuttal comments (p. 56) submitted in February 2009, claimants mention part E.(3) 
of the permit that requires a detailed description of each activity on the Watershed Activities 
List.  Part E.(3), however, was not in the test claim so staff makes no findings on it. 
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be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 
abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 

g. Copermittee Collaboration 

Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs. Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

As to the issue of new program or higher level of service, the State Board, in its October 2008 
comments, states: 

Although Section E.2.f. requires development and implementation of a list of 
Watershed Water Qualities Activities for potential implementation that was not 
specifically required in the 2001 Permit, the Copermittees were previously 
required to identify priority water quality issues and identify recommended 
activities to address the priority water quality problems (See 2001 Permit, section 
J.1 and J.2.d.)   

The State Board asserts that Copermittees were already required to collaborate with other 
Copermittees, and that “Section E.2.g. merely adds effectiveness strategies to the collaboration 
requirements.”  … Other requirements challenged by the Claimants exist in the 2001 Permit, but 
with minor wording changes (e.g., the requirement to update watershed maps, which exists in 
both permits). 

Claimants, in their February 2009 comments, assert that parts E.2.f. and E.2.g do impose a new 
program or higher level of service.  According to the claimants: 

Under the 2001 Permit the watershed requirements were essentially limited to 
mapping, assessment and identification of short and long term issues.  
Collaboration included mapping (J.2.a.), assessment of receiving waters (J.2.b); 
identification and prioritization of water quality problems (J.2.c); implementation 
of time schedules (J.2.d) and identification of copermittee responsibilities for each 
recommended activity including a time schedule. 

[¶]…[¶] 

The 2007 Permit imposes standards far beyond those listed in … the 2001 Permit 
….  The 2007 Permit now requires the copermittees to engage in specific 
programmatic activities that are duplicative of the activities that were not required 
under the 2001 Permit and that are already required of them on a jurisdictional 
basis within the boundaries of the same watershed.  These new requirements 
include no less than two watershed water quality activities and two watershed 
education activities per year.  The two-activity watershed requirement is a 
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condition of all copermittees regardless of whether the activity is within their 
jurisdictional authority or not.   

In addition, while the 2007 Permit states that activities can be implemented at a 
regional, watershed or jurisdictional level, it mandates that watershed quality 
activities implemented on a jurisdictional basis must exceed the baseline 
jurisdictional requirements under Section D of the Order.  By reason of the dual 
baseline standards, jurisdictional and watershed, the copermittees are required to 
perform more and duplicative work. 

Staff finds that E.2.f. and E.2.g of the permit are a new program or higher level of service. 

As to watershed education in part E.2.f, the 2001 permit (in part J.2.g.) stated that the WURMP 
shall contain “A watershed based education program.”  The 2007 permit states that the WURMP 
shall include “watershed education activities” defined as “outreach and training activities that 
address high priority water quality problems in the WMA [Watershed Management Area(s)].”  
Moreover, in part E.f.(4), the 2007 permit states: “A Watershed Education Activity is in an 
active implementation phase when changes in attitudes, knowledge, awareness, or behavior can 
reasonably be established in target audiences.”  Because of this increased requirement for 
implementation of watershed education, staff finds that watershed education activities, as defined 
in part E.2.f, is a new program or higher level of service. 

Additionally, staff finds that the rest of part E.2.f. is a new program or higher level of service 
because it includes elements not in the 2001 permit, such as: 

• A definition of watershed water quality activities (part E.2.f.(1)(a)). 
• Submission of a watershed activities list, with specified contents (part E.2.f.(2)). 
• A detailed description of each activity on the watershed activities list, with seven specific 

components (part E.2.f.(3)). 
• Implementation of watershed activities pursuant to established schedules, including 

definitions of when activities are in an active implementation phase (part E.2.f.(4)). 

As to part E.2.g., although the 2001 (in parts J.1. & J.2) and 2007 permits both require 
copermittee collaboration in developing and implementing the Watershed Urban Runoff 
Management Plan, copermittee collaboration is a new program or higher level of service because 
the WURMP is greatly expanded over the 2001 permit in part E.2.f as discussed above.   This 
means that new collaboration is required to develop and implement the watershed activities in 
part E.2.f. 

The 2007 permit (in part E.2.g) also states that “Watershed Copermittee collaboration shall 
include frequent regularly scheduled meetings.”  This requirement for meetings was not in the 
2001 permit.  The Fact Sheet/Technical Report (p.86) states:  

The requirement for regularly scheduled meetings has been added based on 
Regional Board findings that watershed groups which hold regularly scheduled 
meetings (such as for San Diego Bay) typically produced better programs and 
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work products than watershed groups that went for extended periods of time 
without scheduled meetings.128   

Therefore, staff finds that part E.2.g. of the 2007 permit is a new program or higher level of 
service. 

Regarding watershed water quality activities in part E.2.f, the Fact Sheet/Technical Report (on 
p. 83) the Regional Board stated: 

This requirement developed over time while working with the Copermittees on 
their WURMP implementation under Order No. 2001-01.  In October 2004 
letters, the Regional Board recommended the Copermittees develop a list of 
Watershed Water Quality Activities for potential implementation.  Following 
receipt of the Regional Board letters, the Copermittees created the Watershed 
Water Quality Activity lists.  Although the Copermittees’ lists needed 
improvement, the Regional Board found the lists to be useful planning tools that 
can be evaluated to identify effective and efficient Watershed Water Quality 
Activities.  Because the lists are useful and have become a part of the WURMP 
implementation process, a requirement for their development has been written 
into the Order.  

Thus, staff finds that part E.2.f. of the permit is a new program or higher level of service, in that 
it requires the following not required in the 2001 permit: 

 Identification and implementation of watershed activities that address the high priority 
water quality problems in the WMA (Watershed Management Area), as specified (part 
E.2.f.(1)). 

 Submission of a watershed activities list with each updated WURMP and updated 
annually thereafter, as specified (part E.2.f.(2)-(3)). 

 Implementation of watershed activities pursuant to established schedules: no less than 
two watershed water quality activities and two watershed education activities in active 
implementation phase, as defined, per permit year (part E.2.f.(4)). 

III. Regional Urban Runoff Management Program (Part F) 
Part F of the permit describes the Regional Urban Runoff Management Program (RURMP).  It 
was included because “some aspects of urban runoff management can be effectively addressed at 
a regional level. … However, significant flexibility has been provided to the Copermittees for 
new regional requirements.”129   

A. Copermittee collaboration – Regional Residential Education Program Development and 
Implementation (part F.1): Part F.1 requires the copermittees to develop and implement a 
Regional Residential Education Program, with specified contents (see pp. 11 above).  In the test 
claim the claimants discuss hiring a consultant to develop the educational program that “will 

                                                 
128 For an inexplicable reason, the Fact Sheet/Technical Report lists this collaboration activity 
under Section E.2.m of the permit rather than E.2.g..  The permit at issue has no section E.2.m. 
129 San Diego Regional Water Quality Control Board, “Fact Sheet/Technical Report for Order 
No. R9-2007-0001.” Page 86.  This is Exhibit 4 of the Test Claim. 
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generally educate residents on: 1) the difference between stormwater conveyance systems and 
sanitary sewer systems; 2) the connection of storm drains to local waterways; and 3) common 
residential sources of urban run-off.”  (Test claim, p. 12.)  Claimants allege activities to comply 
with section F.1 of the permit that include, but are not limited to: “development of 
materials/branding, a regional website, regional outreach events, regional advertising and mass 
media, partnership development, and the development of marketing and research tools, including 
regional surveys to be conducted in FY 2008-09 and again in FY 2011-12.”  (Test claim, pp. 12-
13.) 

In comments submitted in October 2008, the State Board asserts that the permit condition in 
section F.1. is necessary to meet the minimum federal MEP standard and that the requirement is 
supported by the Clean Water Act statutes and regulations.  The State Board cites the following 
federal regulations: 

(v) Permits for all or a portion of all discharges from large or medium municipal 
separate storm sewer systems that are issued on a system-wide, jurisdiction-wide, 
watershed or other basis may specify different conditions relating to different 
discharges covered by the permit, including different management programs for 
different drainage areas which contribute storm water to the system.130 [¶]…[¶] 

(5) The Director may issue permits for municipal separate storm sewers that are 
designated under paragraph (a)(1)(v) of this section on a system-wide basis, 
jurisdiction-wide basis, watershed basis or other appropriate basis, or may issue 
permits for individual discharges.131 [¶]…[¶] 

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to: [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;132 

(iv) Proposed programs may impose controls on a systemwide basis, a watershed 
basis, a jurisdiction basis, or on individual outfalls. …133 

In response, the claimants’ February 2009 comments state that the Regional Residential 
Education Program is not necessary to meet the minimum federal MEP standard.  The regional 
nature of the education program, according to the claimants, is duplicative because it imposes the 
education requirements at the regional and jurisdictional levels concurrently, and it exceeds 
federal law.   

                                                 
130 40 Code of Federal Regulations section 122.26 (a)(3(v).  
131 40 Code of Federal Regulations section 122.26 (a)(5). 
132 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
133 40 Code of Federal Regulations section 122.26 (d)(iv). 
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Staff finds that the requirements in part F.1 of the permit do not constitute a federal mandate.  
There is no federal requirement to provide a regional educational program, so the education 
program, “exceed[s] the mandate in that federal law or regulation.”134  As in Long Beach Unified 
School Dist. v. State of California, summarized above, the permit “requires specific actions … 
[that are] required acts.”135  In adopting part F.1, the state has freely chosen136 to impose these 
requirements.  Thus, staff finds that part F.1. of the permit does not constitute a federal mandate.  

Based on the mandatory language on the face of the permit, staff finds that the permit constitutes 
a state mandate on the claimants to do all the following in part F.1 of the permit: 

The Regional Urban Runoff Management Program shall, at a minimum: 

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 
b. Education efforts focused on the specific residential sources of the pollutants listed in 
section F.1.a  (p. 50.) 

As to whether this is a new program or higher level of service, the State Board, in its October 
2008 comments, states that it is not because the claimants were already implementing a 
residential education program at a regional level before the permit was adopted.   

In claimants February 2009 rebuttal comments, they assert that it is irrelevant whether or not the 
copermittees voluntarily met or exceeded the now mandatory requirements imposed by the 2007 
permit because Government Code section 17565 states: “If a local agency … at its option, has 
been incurring costs which are subsequently mandated by the state, the state shall reimburse the 
local agency … for those costs incurred after the operative date of the mandate.”   

Staff finds that part F.1 of the permit is a new program or higher level of service.  The 2001 
permit required an educational component as part of the Jurisdictional Urban Runoff 
Management Program (part F.4) that contained a residential component, but not a Regional 
Residential Education Program, so the activities in this program are new.  Also, staff agrees that 
whether or not claimants were engaged in an educational program is not relevant due to 
Government Code section 17565.  The Regional Board, in requiring the regional educational 
program, leaves the local agencies with no choice but to comply. 

B. Copermittee collaboration (parts F.2 & F.3):  Parts F.2 and F.3 (quoted on p. 10 above) 
require the copermittees to collaborate to develop, implement, and update as necessary a 
Regional Urban Runoff Management Program, to include developing the standardized fiscal 
analysis method required in permit part G (part F.2) and facilitating the assessment of the 
effectiveness of jurisdictional, watershed, and regional programs (part F.3).   

                                                 
134 Government Code section 17556, subdivision (c). 
135 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 173. 
136 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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In comments submitted in October 2008, the State Board asserts that the permit conditions in 
sections F.2 and F.3 are necessary to meet the minimum MEP standard, quoting the following 
federal regulation regarding municipal stormwater permits:   

(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to:  [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;137  

The State Board also quotes section 122.26 (a)(3)(v) of the federal regulations as follows: 

(v) Permits for all or a portion of all discharges from large138 or medium139 
municipal separate storm sewer systems that are issued on a system-wide, 
jurisdiction-wide, watershed or other basis may specify different conditions 
relating to different discharges covered by the permit, including different 
management programs for different drainage areas which contribute storm water 
to the system. 

The State Board also asserts:  

To the extent the Clean Water Act and federal regulations do not identify all of 
the specificity required in Sections F.2, F.3 …, the San Diego Water Board 

                                                 
137 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
138 “(4) Large municipal separate storm sewer system means all municipal separate storm sewers 
that are either: (i) Located in an incorporated place with a population of 250,000 or more as 
determined by the 1990 Decennial Census by the Bureau of the Census (Appendix F of this part); 
or (ii) Located in the counties listed in appendix H, except municipal separate storm sewers that 
are located in the incorporated places, townships or towns within such counties; or (iii) Owned or 
operated by a municipality other than those described in paragraph (b)(4)(i) or (ii) of this section 
and that are designated by the Director as part of the large or medium municipal separate storm 
sewer system due to the interrelationship between the discharges of the designated storm sewer 
and the discharges from municipal separate storm sewers described under paragraph (b)(4)(i) or 
(ii) of this section. …” [40 CFR § 122.26 (b)(4).] 
139 “(7) Medium municipal separate storm sewer system means all municipal separate storm 
sewers that are either: (i) Located in an incorporated place with a population of 100,000 or more 
but less than 250,000, as determined by the 1990 Decennial Census by the Bureau of the Census 
(Appendix G of this part); or (ii) Located in the counties listed in appendix I, except municipal 
separate storm sewers that are located in the incorporated places, townships or towns within such 
counties; or (iii) Owned or operated by a municipality other than those described in paragraph 
(b)(7)(i) or (ii) of this section and that are designated by the Director as part of the large or 
medium municipal separate storm sewer system due to the interrelationship between the 
discharges of the designated storm sewer and the discharges from municipal separate storm 
sewers described under paragraph (b)(7)(i) or (ii) of this section. …” [40 CFR § 122.26 (b)(7).] 
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properly exercised its discretion under federal law to include specificity so that 
the federal MEP standard can be achieved.  The San Diego Water Board exercised 
this duty under federal law and therefore the provisions of the 2007 Permit were 
adopted as federal requirements. 

In the claimants rebuttal comments submitted in February 2009, they state (p. 18) that “all of the 
authorities cited by the State merely acknowledge the State’s authority to go beyond the federal 
regulations.”  

Staff finds that the requirements in parts F.2 and F.3. of the permit do not constitute a federal 
mandate.  There is no federal requirement to collaborate on, develop, or implement a Regional 
Urban Runoff Management Program (RURMP).  Staff finds that these RURMP activities 
“exceed the mandate in that federal law or regulation.”140  As in Long Beach Unified School Dist. 
v. State of California,141 summarized above, the permit requires specific actions, i.e., required 
acts that go beyond the requirements of federal law.  In adopting these permit provisions, the 
state has freely chosen142 to impose these requirements.  Thus, staff finds that parts F.2 and F.3 
of the permit do not constitute federal mandates.  

Based on the mandatory language on the face of the permit, staff finds that parts F.2 and F.3 of 
the permit constitutes a state mandate on the claimants to do all the following: 

Collaborate with the other Copermittees to develop, implement, and update as 
necessary a Regional Urban Runoff Management Program that meets the 
requirements of section F of the permit, reduces the discharge of pollutants from 
the MS4 to the MEP, and prevents urban runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards.  The Regional 
Urban Runoff Management Program shall, at a minimum: [¶]…[¶]  

(2) Develop the standardized fiscal analysis method required in section G of the 
permit, and,  

(3) Facilitate the assessment of the effectiveness of jurisdictional, watershed, and 
regional programs.  (permit, p. 50.) 

As to whether these activities are a new program or higher level of service, the claimants state on 
page 10 of the test claim: 

“[W]hile the 2001 Permit required the copermittees to collaborate to address 
common issues and promote consistency among JURMPs and WURMPs and to 
establish a management structure for this purpose, it lacked the detail, specificity 
and level of effort now mandated by the 2007 Permit.” 

In their February 2009 rebuttal comments, claimants assert that the 2001 and 2007 permits 
contain major substantive differences in their requirements for fiscal analyses of their 
jurisdictional programs.  

                                                 
140 Government Code section 17556, subdivision (c). 
141 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
142 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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The State Board, in its October 2008 comments, states that the 2001 permit required that “the 
Copermittees enter into a formal agreement to provide, at a minimum, a management structure 
for designating joint responsibilities, decision making, watershed management, information 
management of data and reports” and other collaborative arrangements to comply with the 
permit.   

According to the State Board, parts F.2 and F.3 are not a new program or higher level of service 
because the copermittees “were already conducting multiple efforts on a regional level under the 
2001 permit.  The inclusion of the RURMP is designed to organize these efforts into one 
framework to improve Copermittee and Regional Board tracking of regional efforts.”  The State 
Board also asserts that the requirements were intended to reduce redundant reporting and 
improve efficiency and streamline regional program implementation.  The State Board describes 
the 2007 permit as merely elaborating on and refining the 2001 requirements. 

The permit itself states: “This Order contains new or modified requirements that are necessary to 
improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff to the MEP 
and achieve water quality standards.”  [Emphasis added.]  The permit (on pp. 5-6) also describes 
the Regional Urban Runoff Management Plan as new.   

While the 2001 permit contained requirements for a fiscal analysis (part F.8) and an assessment 
of effectiveness (part F.7), it did so only as components of a Jurisdictional Urban Runoff 
Management Program.  The Regional Urban Runoff Management Program, required in part F.2 
of the 2007 permit, is new.  The fiscal analysis in part G is incorporated by reference into part 
F.2, and the effectiveness assessment is incorporated into part F.3 (permit pp. 50-51).  Thus, staff 
finds that the requirements in parts F.2 and F.3 are a new program or higher level of service. 

IV. Program Effectiveness Assessment (Part I) 
Part I of the permit is called “Program Effectiveness Assessment” and includes subparts for 
Jurisdictional (I.1), Watershed (I.2) and Regional (I.3) assessment, in addition to a Long Term 
Effectiveness Assessment (I.5).  Of these, claimants pled subparts I.1, I.2 and I.5. 

A. Jurisdictional and Watershed Program effectiveness assessment (parts I.1 & I.2): As 
more specifically stated on pages 21-23 above, the permit requires the copermittees to do the 
following: 

• Annually assess the effectiveness of the Jurisdictional Urban Runoff Management 
Program (JURMP) that includes specifically assessing the effectiveness of specified 
components of the JURMP and the effectiveness of the JURMP as a whole. 

• Identify measureable targeted outcomes, assessment measures, and assessment 
methods for each jurisdictional activity/BMP implemented, each major JURMP 
component, and the JURMP as a whole.   

• Development and implement a plan and schedule to address the identified 
modifications and improvements.   

• Annually report on the effectiveness assessment as implemented under each of the 
specified requirements.   

• As a watershed group of copermittees, annually assess the effectiveness of the 
Watershed Urban Runoff Management Program (WURMP) implementation, 
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including each water quality activity and watershed education activity, and the 
program as a whole.   

• Determine source load reductions resulting from WURMP implementation and utilize 
water quality monitoring results and data to determine whether implementation is 
resulting in changes to water quality. 

• As with the JURMP, annually review WURMP jurisdictional activities or BMPs to 
identify modifications and improvements needed to maximize the program’s 
effectiveness, develop and implement a plan and schedule to address the identified 
modifications and improvements to the programs, and annually report on the 
program’s effectiveness assessment as implemented under each of the requirements. 

Regarding parts I.1.a. and I.2.a. of the permit, the Fact Sheet/Technical Report states: “The 
section requires both specific activities and broader programs to be assessed since the 
effectiveness of jurisdictional [or watershed] efforts may be evident only when considered at 
different scales.”143 

The State Board, in its comments submitted in October 2008, cites section 402(p)(3(B)(ii)-(iii) of 
the Clean Water Act, as well as 40 C.F.R. sections 122.26(d)(2)(i)(B)-(C), (E) and (F) and 
subdivision (d)(2)(iv) of the same section to show the “broad federal authorities relied upon by 
the San Diego Water Board to support Section I … [that] … support inclusion of the JURMP and 
WURMP effectiveness assessments under federal law.”  The State Board also quotes section 
122.26(d)(2)(v) that the copermittees must include in part 2 of their application for a permit:  

Assessment of controls. Estimated reductions in loadings of pollutants from 
discharges of municipal storm sewer constituents from municipal storm sewer 
systems expected as the result of the municipal storm water quality management 
program.  The assessment shall also identify known impacts of storm water 
controls on ground water. 

The State Board also says that “under 40 C.F.R. section 122.42(c), applicants must provide 
annual reports on the progress of their storm water management programs.  The federal law 
behind the JURMP and WURMP effectiveness assessment requirements were discussed at great 
length in the 2001 Permit Fact Sheet.”144  The State Board quotes a lengthy portion of the 2001 

                                                 
143 Fact Sheet/Technical Report for Order No. R9-2007-0001, Parts I.1.a. and I.2.a. (pp. 91& 92).  
Two identical paragraphs describe the JURMP on page 91 and the WURMP on page 92. 
144 40 C.F.R. section 122.42(c) states:  

Municipal separate storm sewer systems. The operator of a large or medium 
municipal separate storm sewer system or a municipal separate storm sewer that 
has been designated by the Director under §122.26(a)(1)(v) of this part must 
submit an annual report by the anniversary of the date of the issuance of the 
permit for such system. The report shall include: 

(1) The status of implementing the components of the storm water management 
program that are established as permit conditions; 
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Fact Sheet, which states that the U.S. EPA requires applicants to submit estimated reductions in 
pollutant loads expected to result from implemented controls and describe known impacts of 
storm water controls on groundwater.  The 2001 Fact Sheet also includes “Throughout the permit 
term, the municipality must submit refinements to its assessment or additional direct 
measurements of program effectiveness in its annual report.”  It also lists a number of U.S. EPA 
suggestions, recommendations, and encouraged actions.   

The State Board also quotes at length from the 2007 Permit Fact Sheet/Technical Report 
regarding why the effectiveness assessments are required under the permit, including the need 
for them and the benefits of including them.  According to the State Board, the federal authorities 
support including the effectiveness assessments, and the Regional Board appropriately exercised 
discretion under federal law to include them, finding them necessary to implement the MEP 
standard.  Thus, the State Board asserts that sections I.1 and I.2 do not exceed federal law. 

The claimants, in their February 2009 comments, state that neither the broad nor the specific 
legal authority cited in the permit Fact Sheet “contains the above-referenced mandates required 
under the 2007 Permit.”  Claimants characterize the federal regulations as only requiring 
“program descriptions, estimated reductions, known impacts, and an annual report on progress.  
Federal law does not mandate the specific activities mandated by the 2007 Permit.”  Claimants 
also argue that the permit requirements are not necessary to meet the federal MEP standard, and 
point out that the 2001 Permit Fact Sheet cited by the State Board describes actions 
recommended or encouraged by the U.S. EPA, but not required.  As claimant says: “they simply 
authorize applicants to go beyond minimum federal requirements.”  Claimants also quote the 
State Board’s comment on “the need for and benefits of assessment requirements,” noting that 
needs and benefits “constitute an insufficient basis for the imposition of a mandated requirement 
without subvention.”   

Although the federal regulations require assessment of controls and annual reports, they do not 
require the detailed assessment in the 2007 permit.  The regulations do not require, for example, 
assessments of the effectiveness of each significant jurisdictional activity/BMP or watershed 
quality activity, or of the implementation of each major component of the JURMP or WURMP, 
or identification of modifications and improvements to maximize the JURMP or WURMP 
effectiveness.  These requirements, “exceed the mandate in that federal law or regulation.”145  As 

                                                                                                                                                             

(2) Proposed changes to the storm water management programs that are 
established as permit condition. Such proposed changes shall be consistent with 
§122.26(d)(2)(iii) of this part; and 
(3) Revisions, if necessary, to the assessment of controls and the fiscal analysis 
reported in the permit application under §122.26(d)(2)(iv) and (d)(2)(v) of this 
part; 
(4) A summary of data, including monitoring data, that is accumulated throughout 
the reporting year; 
(5) Annual expenditures and budget for year following each annual report; 
(6) A summary describing the number and nature of enforcement actions, 
inspections, and public education programs; 
(7) Identification of water quality improvements or degradation; 

145 Government Code section 17556, subdivision (c). 

0007219



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

82

in Long Beach Unified School Dist. v. State of California,146 summarized above, the permit 
requires specific actions, i.e., required acts that go beyond the requirements of federal law.  In 
adopting these permit provisions, the state has freely chosen147 to impose these requirements.   
Thus, staff finds that parts I.1 and I.2 of the permit are not federal mandates. 

Based on the mandatory language on the face of the permit, staff finds that parts I.1 and I.2 of the 
permit are a state mandate on the copermittees to do all of the following: 

1. Jurisdictional 
a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 
(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
Industrial/Commercial, Residential, Illicit Discharge148 Detection and 
Elimination, and Education); and 
(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-6149 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,150 Water Quality Assessment,151 and 
Integrated Assessment,152 where applicable and feasible.    

                                                 
146 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
147 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
148 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that 
is not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
149 See footnote 47, supra.   
150 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
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b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order.  The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 
Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 
a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)153 shall annually assess the 
effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 
(b) Each Watershed Education Activity implemented; and 
(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

(3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items 
listed in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

                                                                                                                                                             
151 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
152 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
153 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists where 
the hydrologic units are and major receiving water bodies.  
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(4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

(5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban 

Runoff Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

(6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

(7) Utilize Implementation Assessment, Water Quality Assessment, and 
Integrated Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 
necessary to achieve compliance with section A of this Order.154 The 
Copermittees shall develop and implement a plan and schedule to address the 
identified modifications and improvements. Watershed Water Quality 
Activities/Watershed Education Activities that are ineffective or less effective 
than other comparable Watershed Water Quality Activities/Watershed Education 
Activities shall be replaced or improved upon by implementation of more 
effective Watershed Water Quality Activities/Watershed Education Activities.  
Where monitoring data exhibits persistent water quality problems that are caused 
or contributed to by MS4 discharges, Watershed Water Quality Activities and 
Watershed Education Activities applicable to the water quality problems shall be 
modified and improved to correct the water quality problems. 

c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

The State Board, in its October 2008 comments, states that the program effectiveness assessment 
is not a new program or higher level of service because the 2001 permit included a JURMP (in 
part F.7) and WURMP (in part J) effectiveness assessment requirements.   

The claimants, in their February 2009 comments, state as follows: 

The 2001 Permit only required the copermittees to develop a long term strategy 
for assessing the effectiveness of their individual JURMP using specific and 

                                                 
154 Section A is “Prohibitions and Receiving Water Limitations.”   
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indirect measurements to track the long term progress of their individual JURMPs 
towards achieving water quality.  [part F.7.a. of the 2001 permit.]  The 2001 
Permit also only mandated that the long term strategy developed by the 
copermittees include an assessment of the effectiveness of their JURMP in an 
annual report using the direct and indirect assessment measurements and methods 
developed in the long-term strategy.  [part F.7. of the 2001 permit.] 

Part F.7 of the 2001 permit required developing the following on the topic of “Assessment of 
Jurisdictional URMP Effectiveness Component.” 

a. As part of its individual Jurisdictional URMP, each Copermittee shall develop a 
long-term strategy for assessing the effectiveness of its individual Jurisdictional 
URMP.  The long-term assessment strategy shall identify specific direct and 
indirect measurements that each Copermittee will use to track the long-term 
progress of its individual Jurisdictional URMP towards achieving improvements 
in receiving water quality.  Methods used for assessing effectiveness shall include 
the following or their equivalent: surveys, pollutant loading estimations, and 
receiving water quality monitoring.  The long-term strategy shall also discuss the 
role of monitoring data in substantiating or refining the assessment. 

b. As part of its individual Jurisdictional URMP Annual Report, each Copermittee 
shall include an assessment of the effectiveness of its Jurisdictional URMP using 
the direct and indirect assessment measurements and methods developed in its 
long-term assessment strategy. 

The 2007 permit requires more detail in its assessments than the 2001 permit.  The 2007 permit 
requires annual assessments and using outcome levels, among other things, to assess the 
effectiveness of (a) each significant jurisdictional activity/BMP, (b) implementation of each 
major component of the JURMP, and (c) implementation of the JURMP as a whole.  The 2001 
permit did not require assessments at these three levels.  And for example, outcome level 4 in the 
2007 permit is required for measuring load reductions.155  This is a higher level of service than 
“pollutant loading estimations” to be used as an effectiveness strategy in the 2001 permit.156  
Therefore, staff finds that section I.1 of the permit (Jurisdictional URMP effectiveness 
assessment) is a new program or higher level of service. 

The assessment provisions of the Watershed Urban Runoff Management Program are in part J.2 
of the 2001 permit, which requires each copermittee to develop and implement a Watershed 
URMP that contains, among other things: 

b. An assessment of the water quality of all receiving waters in the watershed 
based upon (1) existing water quality data; and (2) annual watershed water quality 
monitoring that satisfies the watershed monitoring requirements of Attachment B. 

                                                 
155 There are six Effectiveness Assessments incorporated into part I.1.a.(3) of the permit and are 
defined in Attachment C.  One of them is “Effectiveness Assessment Level 4 – Load Reductions 
– Level 4 outcomes measure load reductions which quantify changes in the amounts of pollutants 
associated with specific sources before and after a BMP or other control measure is employed.”   
156 See Fact Sheet/Technical Report for Order No. R9-2007-0001, pages 91-92. 

0007223



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

86

[¶]…[¶] 

i. Long-term strategy for assessing the effectiveness of the Watershed URMP.  
The long-term assessment strategy shall identify specific direct and indirect 
measurements that will track the long-term progress of the Watershed URMP 
towards achieving improvements in receiving water quality.  Methods used for 
assessing effectiveness shall include the following or their equivalent: surveys, 
pollutant loading estimations, and receiving water quality monitoring.  The long-
term strategy shall also discuss the role of monitoring data in substantiating or 
refining the assessment. 

As with the JURMP, the 2001 permit required a “long-term strategy for assessing the 
effectiveness of the Watershed URMP” whereas the 2007 permit requires the annual assessment 
of more specific criteria: (a) each Watershed Water Quality Activity implemented; (b) Each 
Watershed Education Activity implemented; and (c) Implementation of the Watershed Urban 
Runoff Management program as a whole.  And the 2007 permit requires assessing these 
activities using the same six effectiveness outcome levels as for the JURMP (defined in 
Attachment C), that were not in the 2001 permit.157  

Therefore, staff finds that section I.2. of the permit (the Watershed URMP effectiveness 
assessment) is a new program or higher level of service. 

B. Long Term Effectiveness Assessment (part I.5):  As stated on pages 18-19 above, part I.5 
requires the copermittees to collaborate to develop a Long Term Effectiveness Assessment 
(LTEA) that evaluates the copermittee programs on a jurisdictional, watershed, and regional 
level, and that emphasizes watershed assessment.  The LTEA must build on the results of the 
August 2005 Baseline LTEA, and must be submitted to the Regional Board no later than 210 
days before the permit expires.  The LTEA must address the Regional objectives listed in part I.3 

                                                 
157 Effectiveness assessment outcome levels are defined in Attachment C of the permit as 
follows: Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
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of the permit, as well as assess the effectiveness of the Receiving Waters Monitoring Program, 
and address outcome levels 1-6 as specified in attachment C of the permit.   

In its October 2008 comments on the test claim, the State Board says that the LTEA requirement 
was imposed “so that the San Diego Water Board could properly evaluate the Copermittees’ 
storm water program during the reapplication process.”  The State Board asserts that the LTEA 
provision is a federal mandate, citing 40 C.F.R. section 122.26, subdivisions (d)(2)(iv) and (v), in 
which (v) states that a permit application must include: 

Assessment of controls. Estimated reductions in loadings of pollutants from 
discharges of municipal storm sewer constituents from municipal storm sewer 
systems expected as the result of the municipal storm water quality management 
program.  The assessment shall also identify known impacts of storm water 
controls on ground water.   

According to the State Board, “Even if the requirements to develop an LTEA are not specifically 
required by the federal regulations, the general discussion of the federal MEP standard is 
applicable here and supports the San Diego Water Board’s determination that the region-wide 
LTEAs are necessary to meet the federal MEP standard.” 

In their February 2009 rebuttal comments, the claimants state: 

The program effectiveness component of the 2007 Permit mandates Jurisdictional 
(I.1), Watershed (I.2), Regional (I.3), Total Maximum Daily Loads (“TMDL”) 
and BMP Implementation (I.4) and Long-term Effectiveness Assessment (I.5) 
requirements.  This Section mandates multiple layers of program assessment, 
review and reporting.  Such duplicative and collaborative efforts were not 
required under the 2001 Permit and are not required by federal law.   

Claimants assert that there is no federal authority that states that the regional, jurisdictional and 
watershed program effectiveness training requirements are required to meet the minimum federal 
MEP standards.  Claimants also state that permits in other jurisdictions do not have LTEA 
requirements.  According to the claimants, “while portions of the federal regulations cited by the 
State permit region-wide or watershed-wide cooperation, there is no mandatory requirement for 
multiple layers of program effectiveness assessment.”     

Although the federal regulations require assessment of controls, they do not require the detailed 
assessment in the 2007 permit.  They do not require, for example, collaboration with other 
copermittees, addressing specified objectives or outcome levels, or addressing jurisdictional, 
watershed, and regional programs.  These requirements “exceed the mandate in that federal law 
or regulation.”158  As in Long Beach Unified School Dist. v. State of California,159 summarized 
above, the permit requires specific actions, i.e., required acts that go beyond the requirements of 
federal law.  In adopting these permit provisions, the state has freely chosen160 to impose these 
requirements.  Thus, staff finds that part I.5 of the permit is not a federal mandate. 

                                                 
158 Government Code section 17556, subdivision (c). 
159 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
160 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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Because of the mandatory language on the face of the permit, staff finds that part I.5 of the 
permit is a state mandate for the claimants to do all of the following: 

5. Long-term Effectiveness Assessment  

a. Each Copermittee shall collaborate with the other Copermittees to develop a 
Longterm Effectiveness Assessment (LTEA), which shall build on the results of 
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be submitted by 
the Principal Permittee to the Regional Board no later than 210 days in advance of 
the expiration of this Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6)161 of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6). 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions.  This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods.  The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 
constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

The next issue is whether the LTEA (part I.5) is a new program or higher level of service.  The 
State Board, in its October 2008 comments, stated as follows: 

The LTEA does not impose a new program or higher level of service.  Rather, it 
requires the Copermittees to conduct a long term effectiveness assessment prior to 

                                                 
161 Part I.3.a.(6) of the permit states: At a minimum, the annual effectiveness assessment shall: 
(6) Include evaluation of whether the Copermittees’ jurisdictional, watershed, and regional 
effectiveness assessments are meeting the following objectives: (a) Assessment of watershed 
health and identification of water quality issues and concerns. (b) Evaluation of the degree to 
which existing source management priorities are properly targeted to, and effective in 
addressing, water quality issues and concerns. (c) Evaluation of the need to address additional 
pollutant sources not already included in Copermittee programs.  (d) Assessment of progress in 
implementing Copermittee programs and activities.  (e) Assessment of the effectiveness of 
Copermittee activities in addressing priority constituents and sources.  (f) Assessment of changes 
in discharge and receiving water quality.  (g) Assessment of the relationship of program 
implementation to changes in pollutant loading, discharge quality, and receiving water quality.  
(h) Identification of changes necessary to improve Copermittee programs, activities, and 
effectiveness assessment methods and strategies.  
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submitting an application for reissuance of the Order in the next permit term and 
is necessary to support proposed changes to the Copermittees’ programs.” 

The claimants, in their February 2009 comments, argue that the LTEA requirement in part I.5 
does impose a new program or higher level of service.  According to the claimants:  

Section F.7 of the 2001 Permit only required individual copermittees to develop 
long term effectiveness assessments for their Jurisdictional Urban Runoff 
Management Plan (“JURMP”). … The 2001 Permit did not require the 
copermittees to collaborate to develop an overarching LTEA for regional, 
jurisdictional and watershed programs, and did not require the submission of a 
LTEA by a date certain in advance of the Permit expiration.   

Staff finds that the LTEA is a new program or higher level of service.  The 2001 permit required 
JURMP assessment (in part F.7) and WURMP (in part J.2) as quoted above in the discussion on 
parts I.1 and I.2., but not an LTEA.  The Fact Sheet/Technical Report for the 2007 permit states 
(p. 93): 

Section I.5 (Long-Term Effectiveness Assessment) requires the Copermittees to 
conduct a Long-Term Effectiveness Assessment prior to their submittal of an 
application for reissuance of the Order.  The Long-Term Effectiveness 
Assessment is necessary to provide support for the Copermittees’ proposed 
changes to their programs in their ROWD.  It can also serve as the basis for 
changes to the Order’s requirements.   

Staff finds that the LTEA (part I.5) is a new program or higher level of service for three reasons.  
First, the scope of the assessment in the 2001 permit addresses only the JURMP and WURMP 
rather than “jurisdictional, watershed, and regional programs, with an emphasis on watershed 
assessment” as in the 2007 permit (see the analysis of I.1 and I.2 above).  Second, the 2001 
permit did not require collaborating with all other copermittees on assessment.  Third, the 2001 
permit contains much less detail on what to include in the assessment, such as, for example, the 
eight regional objectives listed in I.3.a.(6), incorporated by reference in part I.5.  Also, the LTEA 
must assess the “effectiveness of the Receiving Waters Monitoring Program … [and] shall 
include assessment of the frequency of monitoring conducted through the use of power analysis 
and other pertinent statistical methods.”  These methods were not required under the 2001 
permit.  

V. All Copermittee Collaboration (Part L) 
Part L, labeled “All Permittee Collaboration,” requires the copermittees to collaborate to address 
common issues and plan and coordinate activities, including developing a Memorandum of 
Understanding (MOU), as specified.  The Copermittees entered into an MOU effective in 
January 2008, which is attached as Exhibit 5 to the test claim.  The Copermittees allege activities 
involved with working body support and working body participation (Test Claim pp. 9-10). 

In comments submitted in October 2008, the State Board asserts that the permit condition in part 
L is necessary to meet the minimum MEP standard, quoting the following federal regulation 
regarding municipal stormwater permits:   
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(2) Part 2. Part 2 of the application shall consist of: 

(i) Adequate legal authority. A demonstration that the applicant can operate 
pursuant to legal authority established by statute, ordinance or series of contracts 
which authorizes or enables the applicant at a minimum to:  [¶]…[¶] 

(D) Control through interagency agreements among coapplicants the contribution 
of pollutants from one portion of the municipal system to another portion of the 
municipal system;162 

Staff finds that there is no federal mandate to develop a management structure (memorandum of 
understanding, or MOU) as required in part L of the 2007 permit.  The federal regulation most 
on point requires an applicant (claimant) to demonstrate adequate legal authority “which 
authorizes or enables the applicant at a minimum to: [¶]…[¶] (D) Control through interagency 
agreements among coapplicants the contribution of pollutants from one portion of the municipal 
system to another portion of the municipal system;”163  All the federal regulations address is 
authority to establish an interagency agreement or memorandum of understanding, but do not 
require it to be implemented or specify its contents beyond “controlling … the contribution of 
pollutants from one portion of the municipal system to another portion of the municipal system.”   

By contrast, part L of the permit requires the copermittees to collaborate, promote consistency 
among JURMP and WURMP and plan and coordinate activities required under the permit.  It 
also requires joint execution and submission to the Regional Board an MOU with a minimum of 
seven specified requirements. 

Thus, this permit activity “exceed[s] the mandate in that federal law or regulation.”164  As in 
Long Beach Unified School Dist. v. State of California,165 summarized above, the permit requires 
specific actions, i.e., required acts that go beyond the requirements of federal law.  In adopting 
these permit provisions, the state has freely chosen166 to impose these requirements.  Thus, staff 
finds that part L of the permit does not impose a federal mandate. 

Based on the mandatory language in the permit, staff finds that part L of the permit is a state 
mandate on the claimants to do the following: 

1. Collaborate with all other Copermittees regulated under this Order to address 
common issues, promote consistency among Jurisdictional Urban Runoff 
Management Programs and Watershed Urban Runoff Management Programs, and 
to plan and coordinate activities required under this Order. (permit, p. 75.) 

(a) Jointly execute and submit to the Regional Board no later than 180 days after 
adoption of the permit, a Memorandum of Understanding, Joint Powers 
Authority, or other instrument of formal agreement that at a minimum: 

                                                 
162 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
163 40 Code of Federal Regulations section 122.26 (d)(2)(i)(D). 
164 Government Code section 17556, subdivision (c). 
165 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
166 Hayes v. Commission on State Mandates, supra, 11 Cal. App. 4th 1564, 1593-1594. 
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(1) Identifies and defines the responsibilities of the Principal Permittee167 and 
Lead Watershed Permittees;168 

(2) Identifies Copermittees and defines their individual and joint responsibilities, 
including watershed responsibilities;  

(3) Establishes a management structure to promote consistency and develop and 
implement regional activities; 

(4) Establishes standards for conducting meetings, decisions-making, and cost-
sharing; 

(5) Provides guidelines for committee and workgroup structure and 
responsibilities;  

(6) Lays out a process for addressing Copermittee non-compliance with the 
formal agreement; 

(7) Includes any and all other collaborative arrangements for compliance with this 
order.  (pp. 75-76.) 

The State Board, in its October 2008 comments, asserts that the management structure 
framework in part L of the 2007 permit is not a new program or higher level of service because:  

The 2001 permit required significant collaboration to address common issues and 
promote consistency across management programs [and] development of a 
management structure through execution of a formal agreement, meeting 
minimum specifications.  It also required standardized reporting, including fiscal 
analysis.   

The State Board also argues there is “minimal substantive difference” between the 2001 and 
2007 permits in their requirements to establish “a formal cooperative arrangement and to 
implement regional urban runoff management activities.  The 2007 Permit merely elaborates on 
and refines the 2001 requirements.” 

In its February 2009 rebuttal comments, the claimants assert that the 2001 and 2007 permits 
contain major substantive differences in their requirements for fiscal analyses of their 
jurisdictional programs. 

Part L.1 of the 2007 permit, the first paragraph in L requiring collaboration, is identical to part N 
of the 2001 permit.  Staff finds, however, that the collaboration is a new program or higher level 
of service because it now applies to all the activities that are found to be a new program or higher 
level of service in the analysis above (i.e, not in the 2001 permit) including the Regional Urban 
Runoff Management Program.   

Part L.1.a, regarding the MOU or formal agreement, is similar but not identical to part N of the 
2001 permit.  Both permits require adoption of a “Memorandum of Understanding [MOU], Joint 
Powers Authority, or other instrument of formal agreement.”  The 2001 permit, in part N.1.a 

                                                 
167 The Principal Permittee is the County of San Diego.  (Permit, p. 2.) 
168 According to the permit: “Watershed Copermittees shall identify the Lead Watershed 
Permittee for their WMA [Watershed Management Area].” (Permit, p. 47.)  
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(p. 46), required the MOU to provide a management structure with the following contents: 
“designation of joint responsibilities, decision making, watershed activities, information 
management of data and reports, including the requirements under this Order; and any and all 
other collaborative arrangements for compliance with this Order.”  (p. 46.) 

By contrast, the 2007 permit, requires the MOU to be submitted to the Regional Board within 
180 days after adoption of the permit (pp. 73-74) and requires that the MOU, at a minimum: 

(1) Identifies and defines the responsibilities of the principal Permittee and Lead Watershed 
Permittees; 

(2) Identifies Copermittees and defines their individual and joint responsibilities; 

(3) Establishes a management structure to promote consistency and develop and implement 
regional activities; 

(4) Establishes standards for conducting meetings, decision-making, and cost-sharing; 

(5) Provides guidelines for committee and workgroup structure and responsibilities; 

(6) Lays out a process for addressing Copermittee non-compliance with the formal 
agreement; and  

(7) Includes any and all other collaborative arrangements for compliance with this order. 

The contents of the MOU specified in the 2001 permit, although stated with less specificity, are 
the same as those in the 2007 permit for numbers (1)-(2) and (7) above.  Both permits require the 
MOU to contain “designation of joint responsibilities” and “collaborative arrangements for 
compliance with this order.”  Thus, staff finds that jointly executing and submitting those parts 
of the MOU to the Regional Board is not a new program or higher level of service. 

Staff finds that part L.1.a of the permit is a new program or higher level of service for all 
copermittees to do the following: 

• Collaborate with all other Copermittees to address common issues, promote consistency 
among Jurisdictional Urban Runoff Management Programs and Watershed Urban Runoff 
Management Programs, and to plan and coordinate activities required under the permit.  

• Jointly execute and submit to the Regional Board, no later than 180 days after adoption of the 
permit, a Memorandum of Understanding, Joint Powers Authority, or other instrument of 
formal agreement which at a minimum: (3) Establishes a management structure to promote 
consistency and develop and implement regional activities; (4) Establishes standards for 
conducting meetings, decision-making, and cost-sharing; (5) Provides guidelines for 
committee and workgroup structure and responsibilities; and (6) Lays out a process for 
addressing copermittee non-compliance with the formal agreement. 

To summarize issue 1, staff finds that the following parts of the 2007 permit are a state-
mandated, new program or higher level of service.  

I. Jurisdictional Urban Runoff Management Program and Reporting (Parts D & J) 

• Collaborate with other copermittees to develop and implement a hydromodification 
management plan, as specified (D.1.g.). 

• Develop and submit an updated Model SUSMP that defines minimum Low-impact 
Development and other BMPs as specified (D.1.d.(7)-(8)). 
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• Street sweeping (D.3.a.(5)) and reporting on street sweeping (J.3.a(3)x-xv); 

• Conveyance system cleaning (D.3.a.(3)(b)(iii)) and reporting on conveyance system 
cleaning (J.3.a.(3)(c)(iv)-(viii)); 

• Educational component (D.5). 

o Educate each specified target community on the following topics: (1) Erosion 
prevention, (2) Non storm water discharge prohibitions, and (3) BMP types: 
facility or activity specific, LID, source control, and treatment control (D.5.a.(1)); 

o Educational programs shall emphasize underserved target audiences, high-risk 
behaviors, and ‘allowable’ behaviors and discharges, including various ethnic and 
socioeconomic groups and mobile sources (D.5.a.(2)); 

o Implement an education program that includes annual training only for planning 
boards and elected officials, if applicable, to have an understanding of the topics 
in (i) and (ii) (D.5.b.(1)(a)(i) & (ii));  

o Implement an education program so that its planning and development review 
staffs (and Planning Boards and Election Officials, if applicable) have an 
understanding of the topics in (iii) and (iv) as specified (D.5.b.(1)(a)(iii) & (iv)); 

o Implement an education program that includes annual training prior to the rainy 
season so that [the Copermittee’s] construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction staff have, at 
a minimum, an understanding of the following topics, as appropriate for the target 
audience: the topics in (iii) to (vi), as specified (D.5.b.(1)(b)(iii) & (iv)); 

• Municipal Industrial/Commercial Activities (D.5.b.(1)(c)); 
• Municipal Other Activities (D.5.b.(1)(d)); 
• New Development and Construction Education (D.5.(b)(2)); 
• Residential, General Public, and School Children Education (D.5.(b)(3)). 

II. Watershed Urban Runoff Management Program (Parts E.2.f & E.2.g.) 

• Identify and implement the Watershed activities as specified (E.2.f.). 

• Collaborate to develop and implement the Watershed Urban Runoff Management 
Programs.  Watershed Copermittee collaboration shall include frequent regularly 
scheduled meetings. (E.2.g.) 

III. Regional Urban Runoff Management Program (Parts F.1, F.2 & F.3) 

• Include developing and implementing a Regional Residential Education Program 
development and implementation in the RURMP, as specified (F.1.).   

• Include developing the standardized fiscal analysis method required in permit part G in 
the RURMP (F.2.). 

• Facilitate the assessment of the effectiveness of jurisdictional, watershed, and regional 
programs in the RURMP (F.3.).   
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IV. Program Effectiveness Assessment (Parts I.1, I.2 & I.5) 

• Annually assess the effectiveness of each copermittee’s JURMP, as specified (I.1.). 

• Annually assess the effectiveness of each watershed group’s WURMP (I.2.). 

• Collaborate with the other copermittees to develop a Long-term Effectiveness 
Assessment, as specified, and submit it to the Regional Board as specified (I.5.). 

V. All Permittee Collaboration (Part L) 

• Collaborate with all other copermittees to address common issues, promote consistency 
among the JURMP and WURMP, and to plan and coordinate activities required under the 
permit. 

• Jointly execute and submit to the Regional Board, no later than 180 days after adoption of 
the permit, a Memorandum of Understanding, Joint Powers Authority, or other 
instrument of formal agreement as specified (L.1.a. (3)-(5)). 

Any further reference to the test claim activities is limited to these parts of the permit found to be 
a new program or higher level of service. 

Issue 2: Do the test claim activities impose costs mandated by the state within the 
meaning of Government Code sections 17514 and 17556? 

The final issue is whether the permit provisions impose costs mandated by the state,169 and 
whether any statutory exceptions listed in Government Code section 17556 apply to the test 
claim.  Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

Government Code section 17564 requires reimbursement claims to exceed $1000 to be eligible 
for reimbursement. 

In the test claim, claimant County of San Diego itemized the costs of complying with the permit 
conditions as follows: 

Activity Cost FY 2007-08  

Regional Urban Runoff Management Program 
-Copermittee collaboration (F.2, F.3, L) $260,031.09

Copermittee collaboration, Regional Residential Education, Program 
Development and Implementation (F.1) $131,250.00

Jurisdictional Urban Runoff Management Program (JURMP) 
-Hydromodification ( D.1.g) $630,000.00

                                                 
169 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
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Activity Cost FY 2007-08  

JURMP Standard Urban Storm Water Mitigation Plans 
   -Low Impact Development ( D.1.d) $52,200.00

Long Term Effectiveness Assessment ( I.5) $210,000.00

Street Sweeping (D.3.a.(5) 
Equipment, Staffing, Contract $3,477,190.00

Conveyance System Cleaning ( D.3.a.(3))  
      and Reporting (J.2.a.(3)(c) iv – vii. $3,456,087.00

Program Effectiveness Assessment (I.1 & I.2) $392,363.00

Educational Surveys and Tests (D.5) $62,617.00

Watershed Urban Runoff Management Program 
-Copermittee collaboration (E.2.f., E.2.g) $1,632,893.00

 
Total $10,304,631.09

These figures in the test-claim narrative, along with declarations submitted by the San Diego 
County and 18 cities,170 illustrate that the costs to comply with the permit activities exceed 
$1,000.  The Commission, however, cannot find “costs mandated by the state” within the 
meaning of Government Code section 17514 if any exceptions in Government Code section 
17556 apply, which is discussed below.   

A.  Claimants did not request the test claim activities within the meaning of Government 
Code section 17556, subdivision (a). 

The first issue is whether the claimants requested or proposed the activities in the permit.  The 
Department of Finance and the State Board both assert that claimants did so in their Report of 
Waste Discharge.  As discussed above, the claimants were required to submit a ROWD and 
Stormwater Quality Management Plan before the permit was issued.171   

Government Code section 17556, subdivision (a), provides that the Commission shall not find 
costs mandated by the state if: 

(a) The claim is submitted by a local agency … that requested legislative 
authority for that local agency … to implement the program specified in the 
statute, and that statute imposes costs upon that local agency or school district 
requesting the legislative authority.  A resolution from the governing body or a 
letter from a delegated representative of the governing body of a local agency … 
that requests authorization for that local agency … to implement a given program 
shall constitute a request within the meaning of this subdivision. 

                                                 
170 The County and city declarations are attached to the test claim as exhibits 6A through 6S. 
171 Water Code section 13376; 40 Code of Federal Regulations, section 122.21 (a).  The Federal 
regulation applies to U.S. EPA-issued permits, but is incorporated into section 123.25 (the state-
program provision) by reference.  Also see the 2007 permit, page 2, part A. 

0007233



 

Discharge of Stormwater Runoff, 07-TC-09 
Draft Staff Analysis  

96

Based on the language of the statute, section 17556, subdivision (a), does not apply because the 
permit is not a statute, the claimants did not request “legislative authority” to implement the 
permit, and the record lacks any resolutions adopted by the claimants.  Therefore, staff finds that 
the claimants did not request the activities in the permit within the meaning of Government Code 
section 17556, subdivision (a).   

B.  Claimant fee authority under Government Code section 17556, subdivision (d) 
Government Code section 17556, subdivision (d), states:  

The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency … if, after a hearing, the 
commission finds any one of the following: [¶]…[¶] (d) The local agency … has 
the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of service. 

The constitutionality of Government Code section 17556, subdivision (d), was upheld by the 
California Supreme Court in County of Fresno v. State of California,172 in which the court held 
that the term “costs” in article XIII B, section 6, excludes expenses recoverable from sources 
other than taxes.  The court stated: 

Section 6 was included in article XIII B in recognition that article XIII A of the 
Constitution severely restricted the taxing powers of local governments. (See 
County of Los Angeles, supra, 43 Cal.3d at p. 61.) The provision was intended to 
preclude the state from shifting financial responsibility for carrying out 
governmental functions onto local entities that were ill equipped to handle the 
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 
836, fn. 6 [244 Cal.Rptr. 677, 750 P.2d 318].)  Specifically, it was designed to 
protect the tax revenues of local governments from state mandates that would 
require expenditure of such revenues.  Thus, although its language broadly 
declares that the “state shall provide a subvention of funds to reimburse ... local 
government for the costs [of a state-mandated new] program or higher level of 
service,” read in its textual and historical context section 6 of article XIII B 
requires subvention only when the costs in question can be recovered solely from 
tax revenues. 

In view of the foregoing analysis, the question of the facial constitutionality of 
section 17556(d) under article XIII B, section 6, can be readily resolved.  As 
noted, the statute provides that “The commission shall not find costs mandated by 
the state ... if, after a hearing, the commission finds that” the local government 
“has the authority to levy service charges, fees, or assessments sufficient to pay 
for the mandated program or increased level of service.” Considered within its 
context, the section effectively construes the term “costs” in the constitutional 
provision as excluding expenses that are recoverable from sources other than 
taxes.  Such a construction is altogether sound.  As the discussion makes clear, the 
Constitution requires reimbursement only for those expenses that are recoverable 

                                                 
172 County of Fresno v. State of California, supra, 53 Cal.3d 482. 
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solely from taxes. It follows that section 17556(d) is facially constitutional under 
article XIII B, section 6.173 

In Connell v. Superior Court,174 the dispute was whether local agencies had sufficient fee 
authority for a mandate involving increased purity of reclaimed wastewater used for certain types 
of irrigation.  The court cited statutory fee authority for the reclaimed wastewater, and noted that 
the water districts did not dispute their fee authority.  Rather, the water districts argued that they 
lacked “sufficient” fee authority in that it was not economically feasible to levy fees sufficient to 
pay the mandated costs.  In finding the fee authority issue is a question of law, the court stated 
that Government Code section 17556, subdivision (d), is clear and unambiguous, in that its plain 
language precludes reimbursement where the local agency has the authority, i.e., the right or the 
power, to levy fees sufficient to cover the costs of the state-mandated program.”  The court 
rejected the districts’ argument that “authority” as used in the statute should be construed as a 
“practical ability in light of surrounding economic circumstances” because that construction 
cannot be reconciled with the plain language of section 17556, and would create a vague 
standard not capable of reasonable adjudication.  The court also said that nothing in the fee 
authority statute (Wat. Code, § 35470) limited the authority of the districts to levy fees 
“sufficient” to cover their costs.  Thus, the court concluded that the plain language of section 
17556 made the fee authority issue solely a question of law, and that the water districts could not 
be reimbursed due to that fee authority.175 

1. Claimants’ fee authority under the police power is not sufficient (within the meaning of 
Gov. Code § 17556, subd. (d)) to pay for most of the test claim activities because 
claimants’ police power is limited by voter approval under Proposition 218 (Cal. Const., 
art. XIII D). 

In its October 2008 comments (p. 11), the State Board asserted that the claimants have fee 
authority to pay for the permit activities.  Although the Board recognizes “limitations on 
assessing fees and surcharges under California law … [concerning] the percentage of voters who 
must approve the assessment” the Board points to examples of local agencies (Cities of 
Los Angeles, San Clemente, and Palo Alto) that have successfully adopted an assessment.  The 
State Board also argues (p. 17) that the cities’ trash collection responsibilities may also include 
street sweeping and conveyance system cleaning for which the city could charge fees, and that 
developer fees could be charged for hydromodification and low impact development.   

Claimants, in their comments submitted in February 2009, state (p. 14) that they cannot 
unilaterally impose a fee to recover the cost to comply with the 2007 permit on water or sewer 
bills sent to residents because of Howard Jarvis Taxpayer Assoc. v. City of Salinas,176 in which 
the court invalidated a stormwater management utility fee imposed by the city on all owners of 
developed parcels in the city.  The court held that article XIII D (Proposition 218) of the 
California Constitution “required the city to subject the proposed storm drainage fee to a vote of 

                                                 
173 County of Fresno v. State of California, supra, 53 Cal.3d 482, 487.  Emphasis in original. 
174 Connell v. Superior Court (1997) 59 Cal.App.4th 382. 
175 Connell v. Superior Court, supra, 59 Cal.App.4th 382, 398-402. 
176 Howard Jarvis Taxpayers Assoc. v. City of Salinas (2002) 98 Cal.App.4th 1351, 1358-1359. 
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the property owners or the voting residents of the affected area.”177  As to the argument that 
claimants can put the fee to a vote in their jurisdictions, claimants state (on p. 14) as follows: 

Articles XIII C and XIII D, which were added to the Constitution by Proposition 
218, regulate the imposition of general and special taxes as well as the imposition 
of special assessments and property related fees.  In each of these cases the 
question of whether to impose a tax, special assessment or a property related fee 
must be submitted to and approved by the voters.  And, in the case of a special 
tax, and in certain instances the imposition of a fee or charge, the tax or fee must 
be approved by a two-thirds vote of the resident voters.  The State fails to cite any 
authority that requires the copermittees to first submit the question of whether to 
impose a tax or fee to the voters and have them reject the proposition.  Such a 
requirement would render all mandate claims moot, without first submitting the 
question of whether to impose a tax or assessment to a vote of the electorate. 

The issue of local fee authority for municipal stormwater permit activities in this permit cannot 
be answered without discussing regulatory fee authority under the police power and the 
limitations on that authority via the voter-approval requirement in article XIII D of the California 
Constitution (Proposition 218).  These are discussed below, along with exceptions to article 
XIII D (Proposition 218) that would allow the claimants to impose fees for some activities in the 
test claim.  Were it not for article XIII D (Proposition 218), the police power would allow the 
claimants to impose fees for many or all the activities in the test claim.   

Regulatory fee authority under the police power: The law on local government fee authority 
begins with article XI, section 7, of the California Constitution, which states: “A county or city 
may make and enforce within its limits all local, police, sanitary, and other ordinances and 
regulations not in conflict with general laws.”   

The Third District Court of Appeal has stated that article XI, section 7, includes the authority to 
impose fees.  In Mills v. Trinity County,178 a taxpayer challenged a county ordinance that 
imposed new and increased fees for county services in processing subdivision, zoning, and other 
land-use applications that had been adopted without the two-thirds affirmative vote of the county 
electors.  In upholding the fees, the court stated: 

[S]o long as the local enactments are not in conflict with general laws, the power 
to impose valid regulatory fees does not depend on legislatively authorized taxing 
power but exists pursuant to the direct grant of police power under article XI, 
section 7, of the California Constitution.179   

In addition to the Mills case, courts have held that water pollution prevention is a valid exercise 
of government police power.180  And municipal inspections in furtherance of sanitary regulations 

                                                 
177 Id. at page 1358-1359. 
178 Mills v. County of Trinity (1980) 108 Cal.App.3d 656.   
179 Mills v. County of Trinity, supra, 108 Cal.App.3d 656, 662.   
180 Freeman v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408.   
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have been upheld as “an exercise of that branch of the police power which pertains to the public 
health.”181   

In Sinclair Paint v. State Board of Equalization, 182 the California Supreme Court upheld a fee 
imposed on manufacturers of paint that funded a child lead-poisoning program, ruling it was a 
regulatory fee and not a special tax requiring a two-thirds vote under article XIII A, section 4, of 
the California Constitution (Proposition 13).  The court recognized that determining under 
Proposition 13 whether impositions were fees or taxes is a question of law.  In holding that the 
fee on paint manufacturers was “regulatory” and not a special tax, the court stated: 

From the viewpoint of general police power authority, we see no reason why 
statutes or ordinances calling on polluters or producers of contaminating products 
to help in mitigation or cleanup efforts should be deemed less “regulatory” in 
nature than the initial permit or licensing programs that allowed them to operate.  

Viewed as a mitigating effects measure, [the fee] is comparable in character to 
several police power measures imposing fees to defray the actual or anticipated 
adverse effects of various business operations.183  [Emphasis added.] 

The Sinclair Paint court also recognized that regulatory fees help to prevent or mitigate pollution 
when it stated: “imposition of 'mitigating effects' fees in a substantial amount ... also 'regulates' 
future conduct by deterring further manufacture, distribution, or sale of dangerous products, and 
by stimulating research and development efforts to produce safer or alternative products.”184   

Although the court’s holding in Sinclair Paint applied to a state-wide fee, the language it used 
(putting “ordinances” in the same category as “statutes”) recognizes that local agencies also have 
the police power to impose regulatory fees.  Moreover, the court relied on local government 
police power cases in its analysis.185   

A regulatory fee is an imposition that funds a regulatory program186 and is “enacted for purposes 
broader than the privilege to use a service or to obtain a permit.  …the regulatory program is for 
the protection of the health and safety of the public.”187  Courts will uphold regulatory fees if 
they do not exceed the reasonable cost of providing services necessary to the activity on which 
                                                 
181 Sullivan v. City of Los Angeles Dept. of Bldg. & Safety (1953) 116 Cal.App.2d 807, 811.   
182 Sinclair Paint v. State Board of Equalization (1997) 15 Cal.4th 866.   
183 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 877.   
184 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 877.   
185 Sinclair Paint v. State Board of Equalization, supra, 15 Cal.4th 866, 873.  The Court stated: 
“Because of the close, ‘interlocking’ relationship between the various sections of article XIII A 
(Citation omitted) we believe these “special tax” cases [under article XIII A, § 3, state taxes] 
may be helpful, though not conclusive, in deciding the case before us. The reasons why 
particular fees are, or are not, “special taxes” under article XIII A, section 4, [local government 
taxes] may apply equally to section 3 cases.”   
186 California Assn. of Prof. Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4th 935, 
950.   
187 Ibid. 
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the fee is based and are not levied for an unrelated revenue purpose.  They are valid even in the 
absence of any perceived benefit to the fee payer.188   

Thus, claimants would have regulatory fee authority under the police power for the permit 
activities in the test claim were it not for the requirement for voter approval in article XIII D of 
the California Constitution (Proposition 218).    

Proposition 218 limits the claimants’ fee authority under the police power for the activities 
in the test claim: With some exceptions discussed below, local government fees or assessments 
that are incident to property ownership are subject to voter approval under article XIII D of the 
California Constitution, as added by Proposition 218 in 1996.  Article XIII D defines a fee as 
“any levy other than an ad valorem tax, a special tax, or an assessment, imposed by an agency on 
a parcel or a person as an incident of property ownership, including a user fee or charge for a 
property-related service.”  It defines an assessment as “any levy or charge upon real property by 
an agency for a special benefit conferred upon the real property [and] includes, but is not limited 
to, “special assessment,’ ‘benefit assessment,’ ‘maintenance assessment,’ and ‘special 
assessment tax.’” 

Among other things, new or increased property-related fees require a majority-vote of the 
affected property owners, or two-thirds registered voter approval, or weighted ballot approval by 
the affected property owners (art. XIII D, § 6, subd. (c)).  Expressly exempt from voter approval, 
however, are property-related fees for sewer, water, or refuse collection services (Ibid).  
Assessments are also subject to approval by the owners of the parcels affected (art. XIII D, § 4, 
subd. (d)). 

In 2002, an appellate court in Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98 
Cal.App.4th 1351, found that a city's charges on developed parcels to fund stormwater 
management were property-related fees, and were not covered by Proposition 218's exemption 
for "sewer" or "water" services.  This means that an election would be required to impose storm 
water fees if they are imposed “as an incident of property ownership.”   

The State Board commented that the county and cities have fee authority regardless of the voting 
requirements of Proposition 218.  The claimants disagree, citing a lack of authority that requires 
them to first submit the question of whether to impose a tax or fee to the voters and have them 
reject the proposition.  According to the claimants, such a requirement would render all mandate 
claims moot, without first submitting the question of whether to impose a tax or assessment to a 
vote of the electorate. 

The issue of whether local agencies have sufficient fee authority under Government Code section 
17556, subdivision (d) in light of the voter approval requirement for fees under article XIII D 
(Proposition 218) is one of first impression for the Commission. 

The Commission cannot find that a local agency has fee authority within the meaning of 
Government Code section 17556 if the fee or assessment is contingent on the outcome of an 
election.  The plain language of subdivision (d) of this section prohibits the Commission from 
finding that the permit imposes “costs mandated by the state” if “The local agency … has the 
authority to levy service charges, fees, or assessments sufficient to pay for the mandated program 
                                                 
188 California Assn. of Prof. Scientists v. Dept. of Fish and Game, supra, 79 Cal.App.4th 935, 
945. 
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or increased level of service.” [Emphasis added.]  Under Proposition 218, the local agency has 
no authority to impose the fee without the consent of the voters.189   

Additionally, it is possible that voters in the local agency may never adopt the proposed fee or 
assessment, but the local agency would still be required to comply with the state mandate.  
Denying reimbursement under these circumstances would violate the purpose of article XIII B, 
section 6, which is to “to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”190 

For these reasons, staff finds that local agencies do not have fee authority within the meaning of 
Government Code section 17556, subdivision (d), if the fee or assessment would require voter 
approval under Proposition 218 (article XIII D).  These voter-approved fees or assessments 
would be identified as offsetting revenue in the parameters and guidelines to offset the claimant’s 
costs in performing most of the reimbursable activities. 

Fees imposed for three of the test-claim activities, i.e., for hydromodification, low-impact 
development, developer-related education, would be exempt from the voter approval under 
Proposition 218.  These fees, imposed under the Mitigation Fee Act, are discussed below. 

2.  Claimants’ fee authority under the Mitigation Fee Act is sufficient (within the 
meaning of Gov. Code § 17556, subd. (d)) to pay for the following test claim 
activities: hydromodification, low-impact development, education component. 

Three of the activities in the test claim have a reasonable relationship to developing property, and 
fees imposed on developers for these activities are not subject to voter approval under article 
XIII D (Proposition 218).  Two of these activities are under permit part D.1 “Development 
Planning Component” and the third is under part D.5 “Education Component.”  The first is the 
Hydromodification Management Plan (part D.1.g.), the purpose of which is to manage increases 
in runoff discharge rates and duration “from all Priority Development Projects.”191  Second, parts 
                                                 
189 Under article XIII D, section 6, subdivision (c), except for fees or charges for sewer, water, 
and refuse collection services, no property-related fee or charge shall be imposed or increased 
unless submitted for voter approval.  Howard Jarvis Taxpayers Ass’n. v. City of Roseville (2002) 
97 Cal. App.4th 637. 
190 County of San Diego, supra,15 Cal.4th 68, 81. 
191 See part D.1.g. of the permit.  According to the permit, Priority Development Projects are: 
a) all new Development Projects that fall under the project categories or locations listed in 
section D.1.d.(2), and b) those redevelopment projects that create, add or replace at least 5,000 
square feet of impervious surfaces on an already developed site that falls under the project 
categories or locations listed in section D.1.d.(2). (permit p. 17). 

[¶]…[¶]  [Part D.1.d.(2):] (2) Priority Development Project Categories  (a) Housing subdivisions 
of 10 or more dwelling units. This category includes single-family homes, multi-family homes, 
condominiums, and apartments.  (b) Commercial developments greater than one acre. This 
category is defined as any development on private land that is not for heavy industrial or 
residential uses where the land area for development is greater than one acre. The category 
includes, but is not limited to: hospitals; laboratories and other medical facilities; educational 
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of the permit require updating the Standard Urban Storm Water Mitigation Plans to include Low 
Impact Development requirements (part D.1.d.(7) & (8)).  Low impact development is defined in 
Attachment C of the permit as a “storm water management and land development strategy that 
emphasizes conservation and the use of on-site natural features integrated with engineered, 
small-scale hydrologic controls to more closely reflect pre-development hydrologic functions.”  
Third, parts of the education component (part D.5) are for educating construction site owners and 
developers and municipal planning and development review staff on topics related to urban 
runoff, as specified.  These activities in the permit have a reasonable relationship to property 
development, and development fees may be imposed to pay for them. 

                                                                                                                                                             

institutions; recreational facilities; municipal facilities; commercial nurseries; multi-apartment 
buildings; car wash facilities; mini-malls and other business complexes; shopping malls; hotels; 
office buildings; public warehouses; automotive dealerships; airfields; and other light industrial 
facilities.  (c) Developments of heavy industry greater than one acre. This category includes, but 
is not limited to, manufacturing plants, food processing plants, metal working facilities, printing 
plants, and fleet storage areas (bus, truck, etc.).  (d) Automotive repair shops. This category is 
defined as a facility that is categorized in any one of the following Standard Industrial 
Classification (SIC) codes: 5013, 5014, 5541, 7532-7534, or 7536-7539.  (e) Restaurants. This 
category is defined as a facility that sells prepared foods and drinks for consumption, including 
stationary lunch counters and refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is greater than 5,000 square 
feet. Restaurants where land development is less than 5,000 square feet shall meet all SUSMP 
requirements except for structural treatment BMP and numeric sizing criteria requirement 
D.1.d.(6)(c) and hydromodification requirement D.1.g.  (f) All hillside development greater than 
5,000 square feet. This category is defined as any development which creates 5,000 square feet 
of impervious surface which is located in an area with known erosive soil conditions, where the 
development will grade on any natural slope that is twenty-five percent or greater.  (g) 
Environmentally Sensitive Areas (ESAs). All development located within or directly adjacent to 
or discharging directly to an ESA (where discharges from the development or redevelopment 
will enter receiving waters within the ESA), which either creates 2,500 square feet of impervious 
surface on a proposed project site or increases the area of imperviousness of a proposed project 
site to 10% or more of its naturally occurring condition. “Directly adjacent” means situated 
within 200 feet of the ESA. “Discharging directly to” means outflow from a drainage 
conveyance system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.  (h) Parking lots 5,000 
square feet or more or with 15 or more parking spaces and potentially exposed to urban runoff. 
Parking lot is defined as a land area or facility for the temporary parking or storage of motor 
vehicles used personally, for business, or for commerce.  (i) Street, roads, highways, and 
freeways. This category includes any paved surface that is 5,000 square feet or greater used for 
the transportation of automobiles, trucks, motorcycles, and other vehicles.  (j) Retail Gasoline 
Outlets (RGOs). This category includes RGOs that meet the following criteria: (a) 5,000 square 
feet or more or (b) a projected Average Daily Traffic (ADT) of 100 or more vehicles per day. 
(permit pp. 18-19.) 
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Fees on developers as conditions of permit approval are governed by the Mitigation Fee Act. 
(Gov. Code, §§ 66000-66025), which covers fees for development projects (§§ 66000- 66011), 
water or sewer connections (§ 66013), and zoning and building permits (§ 66014). 

Government Code section 66001, subdivision (a), requires that any city or county that 
establishes, imposes, or increases a fee as a condition of development approval do all of the 
following:  

(1) Identify the purpose of the fee;  

(2) Identify the use to which the fee is to be put.  If the use is financing public 
facilities, the facilities shall be identified. … 

(3) Determine how there is a reasonable relationship between the fee’s use and the 
type of development project on which the fee is imposed; and,  

(4) Determine how there is a reasonable relationship between the need for the 
public facility and the type of development project upon which the fee is imposed.  

Government Code section 66001, subdivision (b), further requires that the city or county 
determine whether there is a reasonable relationship between the specific amount of the fee and 
the costs of building, expanding, or upgrading public facilities. These determinations, known as 
nexus studies, are in writing and must be updated whenever new fees are imposed or existing 
fees are increased.192 

The Mitigation Fee Act defines a “development project” as “any project undertaken for the 
purpose of development ... includ[ing] a project involving the issuance of a permit for 
construction or reconstruction, but not a permit to operate.” (Gov. Code, § 66000, subd. (a).)  
The Act defines a “fee” as:  

[A] monetary exaction other than a tax or special assessment, whether established 
for a broad class of projects by legislation of general applicability or imposed on a 
specific project on an ad hoc basis, that is charged by a local agency to the 
applicant in connection with approval of a development project for the purpose of 
defraying all or a portion of the cost of public facilities related to the development 
project, but does not include ... fees for processing applications for governmental 
regulatory actions or approvals ....”193 (Gov. Code, § 66000, subd. (b)). 

                                                 
192 The Act also requires cities to segregate fee revenues from other municipal funds and to 
refund them if they are not spent within five years. Any person may request an audit to determine 
whether any fee or charge levied by the city or county exceeds the amount reasonably necessary 
to cover the cost of the service provided (Gov. Code, §66006, subd. (d)).  Under Government 
Code section 66014, fees charged for zoning changes, use permits, building permits, and similar 
processing fees are subject to the same nexus requirements as development fees. Lastly, under 
California Government Code section 66020, agencies collecting fees must provide project 
applicants with a statement of the amounts and purposes of all fees at the time of fee imposition 
or project approval. 
193 Fees for processing applications for governmental regulatory actions or approvals for building 
permits are in Health and Safety Code section 17951, which is for regulatory building plan 
review and construction inspection activities that implement state and local building safety 
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Three of the test-claim activities in the permit (hydromodification, low-impact development, and 
developer education) are public facilities related to development projects within the meaning of 
the Mitigation Fee Act, which defines “public facilities” to include “public improvements, public 
services, and community amenities.”194  The California Supreme Court has stated that most of 
the Mitigation Fee Act “concerns itself with development fees; that is, fees imposed on 
development projects in order to finance public improvements or programs that bear a 
‘reasonable relationship’ to the development at issue.”195  [Emphasis added.]   

Part D.1 of the permit describes the development planning component of the JURMP.  Part 
D.1.g. requires each copermittee to collaborate with other copermittees to develop and 
implement a Hydromodification Management Plan to manage increases in runoff discharge rates 
and durations from all Priority Development Projects, as specified.196  Part D.1.d.(7) and (8) 
require updating the Standard Urban Storm Water Mitigation Plans to include Low Impact 
Development requirements, as specified.  Part D.5 is the education component, some of which 
includes developer (construction site owner or operator) education, as specified below.  All of 
these parts of the permit are “programs” or “public services” that are reasonably related to the 
permit requirements on development, and on which fees may be imposed under the Mitigation 
Fee Act. 

Proposition 218 does not apply to these fees in part D of the permit.  Article XIII D expressly 
states that it shall not be construed to “affect existing laws relating to the imposition of fees or 
charges as a condition of property development.”197  Article XIII D was enacted in 1996, nine 
years after the 1987 adoption of the Mitigation Fee Act.   

Moreover, the California Supreme Court, in determining whether water connection fees are 
within the purview of Proposition 218, reasoned that “water service” fees were “property-related 
services” but “water connection” fees were not.   

Rather, we conclude that a water service fee is a fee or charge under article XIII D 
if, but only if, it is imposed “upon a person as an incident of property ownership.” 
(Art. XIII D, § 2, subd. (e).) A fee for ongoing water service through an existing 
connection is imposed “as an incident of property ownership” because it requires 
nothing other than normal ownership and use of property.  But a fee for making a 
new connection to the system is not imposed “as an incident of property 
ownership” because it results from the owner's voluntary decision to apply for the 
connection.198   

The Supreme Court’s reasoning applies to fees under the Mitigation Fee Act: the fees would not 
be imposed as an incident of property ownership because they result from the owner’s voluntary 
                                                                                                                                                             

standards.  These regulatory fees fund a program that supervises how, not whether, a developer 
may build.  Barratt American Inc. v. City of Rancho Cucamonga (2005) 37 Cal.4th 685, 698. 
194 Government Code section 66000, subdivision (d). 
195 Utility Cost Management v. Indian Wells Valley Water Dist. (2001) 26 Cal.4th 1185, 1191. 
196 See footnote 191, supra, for the description of priority development projects. 
197 California Constitution, article XIII D, section 1, subdivision (b). 
198 Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409, 427. 
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decision to undertake a development project.  Therefore, staff finds that claimants may impose 
fees under the Mitigation Fee Act for hydromodification (part D.1.g), Low-Impact Development 
(part D.1.d.(7)&(8)), and parts of the education provision (in part D.5, as specified below) that 
would not be subject to the voter-approval requirements in Proposition 218.199   

Consequently, staff finds that the claimants have fee authority under Government Code section 
66000 et seq. for the following parts of the permit that are reasonably related to development: 
hydromodification (part D.1.g), updating the Standard Urban Storm Water Mitigation Plans to 
include Low Impact Development requirements (part D.1.d.(7)&(8)) and parts of the education 
component (part D.5) that require educating construction site owners and developers and 
municipal planning and development review staff.  Specifically, the following parts of D.5 
(found above to be a new program or higher level of service) are not reimbursable due to the 
claimants’ fee authority are marked in strikeout or in brackets as follows: 

Each Copermittee shall implement an education program using all media as 
appropriate to (1) measurably increase the knowledge of the target communities  
regarding MS4s, impacts of urban runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the behavior of 
target communities and thereby reduce pollutant releases to MS4s and the 
environment.  At a minimum, the education program shall meet the requirements 
of this section and address the following target communities: 

• Municipal Departments and Personnel 
• Construction Site Owners and Developers 
• Industrial Owners and Operators 
• Commercial Owners and Operators 
• Residential Community, General Public, and School Children  

a.(1) Each Copermittee shall educate each target community on the following 
topics where appropriate: (i) Erosion prevention, (ii) Non storm water discharge 
prohibitions, and (iii) BMP types: facility or activity specific, LID, source control, 
and treatment control. 

a.(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 

 

                                                 
199 A recent report by the Office of the Legislative Analyst concurs with this conclusion: “Local 
governments finance stormwater clean–up services from revenues raised from a variety of fees 
and, less frequently, through taxes. Property owner fees for stormwater services typically require 
approval by two–thirds of the voters, or a majority of property owners. Developer fees and fees 
imposed on businesses that contribute to urban runoff, in contrast, are not restricted by 
Proposition 218 and may be approved by a vote of the governing body.  Taxes for stormwater 
services require approval by two–thirds of the electorate.” Office of the Legislative Analyst. 
California’s Water: An LAO Primer (October 22, 2008) page 56.  [Emphasis added.]  See: 
<http://www.lao.ca.gov/2008/rsrc/water_primer/ water_primer_102208.pdf> as of October 22, 
2008. 
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b. SPECIFIC REQUIREMENTS 

(1) Municipal Departments and Personnel Education 

(a) Municipal Development Planning – Each Copermittee shall implement an 
education program so that its Planning Boards and Elected Officials, if applicable, 
have an understanding of: 

i. Federal, state, and local water quality laws and regulations applicable to 
Development Projects; 
ii. The connection between land use decisions and short and long-term 
water quality impacts (i.e., impacts from land development and 
urbanization); 
iii. How to integrate LID BMP requirements into the local regulatory 
program(s) and requirements; and 
iv. Methods of minimizing impacts to receiving water quality resulting from 
development, including: 

[1] Storm water management plan development and review; 
[2] Methods to control downstream erosion impacts; 
[3] Identification of pollutants of concern; 
[4] LID BMP techniques; 
[5] Source control BMPs; and 
[6] Selection of the most effective treatment control BMPs for the pollutants of 
concern. 
(b) Municipal Construction Activities – Each Copermittee shall implement an 
education program that includes annual training prior to the rainy season so that 
its construction, building, code enforcement, and grading review staffs, 
inspectors, and other responsible construction staff have, at a minimum, an 
understanding of the following topics, as appropriate for the target audience:  

iii. Proper implementation of erosion and sediment control and other BMPs to 
minimize the impacts to receiving water quality resulting from construction 
activities. 
iv. The Copermittee’s inspection, plan review, and enforcement policies and 
procedures to verify consistent application. 
v. Current advancements in BMP technologies. 
vi. SUSMP Requirements including treatment options, LID BMPs, source control, 
and applicable tracking mechanisms. 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year [except for 
staff who solely inspect new development].  Training shall cover inspection and 
enforcement procedures, BMP implementation, and reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 
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(2) New Development and Construction Education 

As early in the planning and development process as possible and all through the 
permitting and construction process, each Copermittee shall implement a program 
to educate project applicants, developers, contractors, property owners, 
community planning groups, and other responsible parties.  The education 
program shall provide an understanding of the topics listed in Sections 
D.5.b.(1)(a) and D.5.b.(1)(b) above, as appropriate for the audience being 
educated. The education program shall also educate project applicants, 
developers, contractors, property owners, and other responsible parties on the 
importance of educating all construction workers in the field about stormwater 
issues and BMPs through formal or informal training. 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

3.     Claimants’ fee authority under Public Resources Code section 40059, or via benefit 
assessments, is not sufficient (within the meaning of Gov. Code § 17556, subd. (d)) to 
pay for street sweeping, and Government Code section 17556, subdivision (d), does 
not apply to reporting on street sweeping.   

Street sweeping is one test claim activity that is typically funded by local agency fees or 
assessments.  But fees are treated differently from assessments under Proposition 218. 

The permit (in part D.3.a.5) requires a program to sweep “improved (possessing a curb and 
gutter) municipal roads, streets, highways, and paring facilities” at intervals depending on 
whether they are identified as consistently generating the highest volumes, moderate volumes, or 
low volumes of trash and/or debris.  Reporting on street sweeping, such as curb-miles swept and 
tons of material collected, is also required (part J.3.a.(3)(c)x-xv).   

Some local agencies collect fees for street sweeping for their refuse fund, such as the City of 
Pasadena.200  Other local agencies, e.g., the County of Fresno201 and the City of La Quinta,202 
collect an assessment for street sweeping as a street maintenance activity.  Both approaches are 
discussed below in light of the procedural requirements under Proposition 218. 

Fees for street sweeping as refuse collection/solid waste handling: Article XI, section 7 of the 
California Constitution states: “A county or city may make and enforce within its limits all local, 
                                                 
200 City of Pasadena, Agenda Report, Resolution Nos. 8942 and 8943, April 27, 2009, “Public 
Hearing: Amendment to the General Fee Schedule to Increase the Residential Refuse Collection 
Fees and Solid Waste Franchise Fees.”  One of the findings in the resolution is: “Whereas, street 
sweeping is a refuse collection service involving solely the collection, removal and disposal of 
solid waste from public rights of way, and is, therefore, properly allocated to the Refuse Fund.” 
201 County of Fresno, Resolution Nos. 8942 and 8943, adopted January 15, 2008. 
202 City of La Quinta, Resolution No. 2009-035, adopted May 5, 2009.  
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police, sanitary or other ordinances and regulations not in conflict with general laws.”  Local 
agency fees for refuse collection are authorized by Public Resources Code section 40059, which 
states: 

(a) Notwithstanding any other provision of law, each county, city, district, or 
other local governmental agency may determine all of the following: 

(1) Aspects of solid waste handling which are of local concern, including, but not 
limited to, frequency of collection, means of collection and transportation, level of 
services, charges and fees, and nature, location, and extent of providing solid 
waste handling services.  [Emphasis added.] 

“Solid waste” is defined in Public Resources Code section 40191 as: 

[A]ll putrescible and nonputrescible solid, semisolid, and liquid wastes, including 
garbage, trash, refuse, paper, rubbish, ashes, industrial wastes, demolition and 
construction wastes, abandoned vehicles and parts thereof, discarded home and 
industrial appliances, dewatered, treated, or chemically fixed sewage sludge 
which is not hazardous waste, manure, vegetable or animal solid and semisolid 
wastes and other discarded solid and semisolid wastes.203 

“Solid waste handling” is defined in Public Resources Code section 40195 as “the collection, 
transportation, storage, transfer, or processing of solid wastes.”  Given the nature of material 
swept from city streets, street sweeping falls under the rubric of ‘solid waste handling.’   

Under Proposition 218, “refuse collection” is expressly exempted from the voter-approval 
requirement (article XIII D, § 6, subd. (c).).  Although “refuse collection” has no definition in 
article XIII D, the plain meaning of refuse204 collection is the same as solid waste handling, as 
the dictionary definition of “refuse” and the statutory definition of “solid waste” both refer to 
rubbish and trash as synonyms.  Refuse is collected via solid waste handling.   

To impose or increase refuse collection fees, the local agency must provide written notice via 
mail to each parcel owner on which the fee will be imposed, and conduct a public hearing not 
less than 45 days after mailing the notice.  If written protests against the proposed fee are 
presented by a majority of the parcel owners, the local agency may not impose or increase the fee 
(article XIII D, § 6, subd. (a)(2)).  In addition, revenues are: (1) not to exceed the funds required 
to provide the service, (2) shall not be used for any other purpose than to provide the property-
related service, and the amount of the fee on a parcel shall not exceed the proportional cost of the 
service attributable to the parcel.  And the service must be actually used by or immediately 
available to the property owner (article XIII D, § 6, subd. (b)).   

Staff finds that a local agency does not have fee authority within the meaning of Government 
Code, section 17556, subdivision (d), for street sweeping because the fee may be contingent on 
the outcome of a written protest by a majority of the parcel owners.  The plain language of 
subdivision (d) of this section prohibits the Commission from finding that the permit imposes 

                                                 
203 This definition also excludes hazardous waste, radioactive waste and medical waste, as 
defined. 
204 “Refuse” is defined as “ Items or material discarded or rejected as useless or worthless; trash 
or rubbish.” <http://dictionary.reference.com/browse/refuse> as of November 23, 2009.  
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“costs mandated by the state” if “The local agency … has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated program or increased level of service.” 
[Emphasis added.]  Under Proposition 218, the local agency has no authority to impose the fee if 
it is protested by a majority of parcel owners.   

Additionally, it is possible that a majority of land owners in the local agency may never allow the 
proposed fee, but the local agency would still be required to comply with the state mandate.  This 
would violate the purpose of article XIII B, section 6, which is to “to preclude the state from 
shifting financial responsibility for carrying out governmental functions to local agencies, which 
are ‘ill equipped’ to assume increased financial responsibilities because of the taxing and 
spending limitations that articles XIII A and XIII B impose.”205 

Thus, staff finds that fee authority under Public Resources Code section 40059 is not sufficient to 
pay for the mandated program or increased level of service in permit parts D.3.a.5 (street 
sweeping).  Therefore, staff finds that street sweeping imposes costs mandated by the state and is 
reimbursable.   

Fees for street sweeping reports: Proposition 218 does not contain an express exemption on 
voter approval for reporting on street sweeping, only for “refuse collection.”  Moreover, 
Proposition 218 (art. XIII D, § 6, subd. (b)(4)) states: “No fee or charge may be imposed for a 
service unless that service is actually used by, or immediately available to, the owner of the 
property in question.”  The permit does not require the street sweeping reports be available to 
property owners, only that the reports be submitted to the Regional Board.  For these reasons, 
staff finds that Government Code section 17556, subdivision (d), does not apply to reporting on 
street sweeping, so that part J.3.a.(3)(c)x-xv of the permit imposes costs mandated by the state 
and is reimbursable.   

Any proposed fees that are not blocked by a majority of parcel owners for street sweeping would 
be identified as offsetting revenue in the parameters and guidelines. 

Assessments for street operation and maintenance: As mentioned above, some local agencies 
collect an assessment for street sweeping, e.g., the County of Fresno206 and the City of 
La Quinta.207  Assessments are defined as “any levy or charge upon real property by an agency 
for a special benefit conferred upon the real property.  ‘Assessment’ includes, but is not limited 
to, ‘special assessment,’ ‘benefit assessment,’ ‘maintenance assessment’ and ‘special assessment 
tax.’” (article XIII D, § 2, subd. (b).)    The terms “maintenance and operation” of “streets” and 
“drainage systems,” although used in article XIII D, are not defined in it.  The plain meaning of 
maintenance of streets and drainage systems, however, would include street sweeping because 
“maintenance” means “the work of keeping something in proper condition; upkeep.”208  Clean 
streets are used not only for transportation, but for conveying stormwater to storm drains. 

The Supreme Court defined special assessments as follows: 

                                                 
205 County of San Diego, supra, 15 Cal.4th 68, 81. 
206 County of Fresno, Resolution Nos. 8942 and 8943, adopted January 15, 2008. 
207 City of La Quinta, Resolution No. 2009-035, adopted May 5, 2009.  
208 <http://dictionary.reference.com/browse/maintenance> as of December 7, 2009. 
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A special assessment is a “‘compulsory charge placed by the state upon real 
property within a pre-determined district, made under express legislative authority 
for defraying in whole or in part the expense of a permanent public improvement 
therein....’ ” [Citation.]' [Citation.] In this regard, a special assessment is ‘levied 
against real property particularly and directly benefited by a local improvement in 
order to pay the cost of that improvement.’ [Citation.] ‘The rationale of special 
assessment[s] is that the assessed property has received a special benefit over and 
above that received by the general public.  The general public should not be 
required to pay for special benefits for the few, and the few specially benefited 
should not be subsidized by the general public.209 

The Supreme Court summarized the constitutional procedures for creating an assessment district. 

Under Proposition 218's procedures, local agencies must give the record owners 
of all assessed parcels written notice of the proposed assessment, a voting ballot, 
and a statement disclosing that a majority protest will prevent the assessment's 
passage. (Art. XIII D, § 4, subds. (c), (d).) The proposed assessment must be 
“supported by a detailed engineer's report.” (Art. XIII D, § 4, subd. (b).)  At a 
noticed public hearing, the agencies must consider all protests, and they “shall not 
impose an assessment if there is a majority protest.” (Art. XIII D, § 4, subd. (e).) 
Voting must be weighted “according to the proportional financial obligation of 
the affected property.” (Ibid.)210 

Proposition 218 dictated that as of  July 1, 1997, existing assessments were to comply with its 
procedural requirements, but an exception was created for “any assessment imposed exclusively 
to finance the capital costs or maintenance and operation expenses for sidewalks, streets, sewers, 
water, flood control, drainage systems or vector control.” (Art. XIII D, § 5, subd. (a), emphasis 
added.)  This means that the procedural requirements of Proposition 218 apply only to increases 
in assessments for street sweeping that were imposed after Proposition 218 was enacted.211   

Absent any evidence in the record that assessments imposed before July 1, 1997 for street 
sweeping are sufficient to pay for the street sweeping specified in part D.3.a. of the permit, staff 
cannot find that assessments imposed before that date would pay for the costs mandated by the 
state for street sweeping within the meaning of Government Code section 17556, subdivision (d). 

Should a local agency find that its existing assessments are not sufficient to pay for the mandated 
street sweeping, it can raise assessments by following the article XIII D (Proposition 218) 
procedures detailed above.  Those procedures, however, include an election, which staff has 
found above  extinguishes local fee authority sufficient to pay for the mandate and block the 
application of Government Code section 17556, subdivision (d).   

                                                 
209 Silicon Valley Taxpayers Ass’n. v. Santa Clara Open Space Authority (2008) 44 Cal.4th 431, 
442. 
210 Silicon Valley Taxpayers Ass’n v. Santa Clara Open Space Authority, supra, 44 Cal.4th 431, 
438. 
211 See also Howard Jarvis Taxpayers Ass’n. v. City of Riverside (1999) 73 Cal.App.4th, 679, 
holding that a preexisting streetlighting assessment is ‘exempt under Proposition 218.’ 
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Thus, to the extent that the claimants impose or increase assessments to pay for the street 
sweeping, they would be identified as offsetting revenue in the parameters and guidelines.   

4.  Claimants’ fee or assessment authority under Health and Safety Code section 5471 
is not sufficient (within the meaning of Gov. Code § 17556, subd. (d)) to pay for 
conveyance-system cleaning, and Government Code section 17556, subdivision (d), 
does not apply to reporting on conveyance-system cleaning 

Conveyance-system cleaning for operation and maintenance of the MS4 and MS4 facilities 
(catch basins, storm drain inlets, open channels, etc.) is required in the permit (part D.3.a.(3)). 
Specifically, claimants are required to clean in a timely manner “Any catch basin or storm drain 
inlet that has accumulated trash and debris greater than 33% of design capacity….  Any MS4 
facility that is designed to be self cleaning shall be cleaned of any accumulated trash and debris 
immediately.  Open channels shall be cleaned of observed anthropogenic litter in a timely 
manner.”  Claimants are also required to report on the number of catch basins and inlets 
inspected and cleaned (J.3.a.(3)(c)iv-viii).   

Local agencies have fee authority under Health and Safety code section 5471 to charge fees for 
storm drainage maintenance and operation as follows:   

[A]any entity212 shall have power, by an ordinance approved by a two-thirds vote 
of the members of the legislative body thereof, to prescribe, revise and collect, 
fees, tolls, rates, rentals, or other charges for services and facilities furnished by it, 
either within or without its territorial limits, in connection with its water, 
sanitation, storm drainage, or sewerage system.  … Revenues derived under the 
provisions in this section, shall be used only for the acquisition, construction, 
reconstruction, maintenance, and operation of water systems and sanitation, storm 
drainage, or sewerage facilities …. [Emphasis added.] 

This plain meaning of this statutory fee for storm drain operation and maintenance would include 
conveyance-system cleaning as required in the permit (part D.3.a.(3)(iii)), which the permit 
specifies as cleaning “catch basins or storm drain inlets.”  This cleaning is within the operation 
and maintenance of the storm drains.   

The statutory fee, adopted in 1953, is now subject to the procedural requirements of Proposition 
218.  As it states in subdivision (d) of Health and Safety Code section 5471: 

If the procedures set forth in this section as it read at the time a standby charge 
was established were followed, the entity may, by ordinance adopted by a two-
thirds vote of the members of the legislative body thereof, continue the charge 
pursuant to this section in successive years at the same rate. If new, increased, or 
extended assessments are proposed, the entity shall comply with the notice, 
protest, and hearing procedures in Section 53753 of the Government Code [the 
codification of the Proposition 218 procedural requirements]. 

                                                 
212 Entity is defined to include “counties, cities and counties, cities, sanitary districts, county 
sanitation districts, sewer maintenance districts, and other public corporations and districts 
authorized to acquire, construct, maintain and operate sanitary sewers and sewerage systems.”  
Health and Safety Code section 5470, subdivision (e). 
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Proposition 218 does not exempt from voting requirements fees for storm drain maintenance like 
it does for “water, sewer, and refuse collection” in section 6 (c) of article XIII D.  In fact, in 
Howard Jarvis Taxpayers Ass’n. v. City of Salinas (2002) 98 Cal.App.4th 1351, the court 
invalidated a local storm drain fee and held that the exemption from an election for sewer fees 
does not include storm drainage fees.  As to new or increased assessments imposed for storm 
drainage operation and maintenance, they would be subject to the same election requirement of 
Proposition 218 (art. XIII D, § 4, subd. (e)) as for other assessments.   

Therefore, staff finds that local agencies do not have sufficient authority under section 5471 of 
the Health and Safety Code to impose fees or assessments (under Gov. Code § 17556, subd. (d)) 
for conveyance system cleaning as required by part D.3.a.(3)(iii) of the permit or reporting as 
required by part J.3.a.(3)(c)iv-viii of the permit.   

Fees or assessments for conveyance-system reports: Staff also finds that local agencies do not 
have fee or assessment authority for reporting on conveyance-system (in part J.3.a.(3)(c)iv-viii) 
on the number of catch basins and inlets inspected and cleaned.  Fees or assessments imposed for 
this reporting would be subject to a vote of parcel owners.  Moreover, Proposition 218 (art. XIII 
D, § 6, subd. (b)(4)) states: “No fee or charge may be imposed for a service unless that service is 
actually used by, or immediately available to, the owner of the property in question.”  The permit 
does not require the reports on conveyance- system cleaning be available to property owners, 
only that the reports be submitted to the Regional Board.  For these reasons, staff finds that 
Government Code section 17556, subdivision (d), does not apply to reporting on conveyance-
system cleaning, and that part J.3.a.(3)(c)iv-viii of the permit imposes costs mandated by the 
state within the meaning of Government Code section 17556, subdivision (d), and is 
reimbursable.   

Any revenue from existing assessments, or assessments obtained after voter approval, for 
conveyance system cleaning would be included in the parameters and guidelines as offsets to 
reimbursement. 

Summary: To recap fee authority under issue 2, staff finds that given the existence of the fee 
authority under Government Code section 66000 et seq. (the Mitigation Fee Act), for the parts of 
the permit that have a reasonable relationship to property development, there are no “costs 
mandated by the state” within the meaning of Government Code sections 17514 and 17556 for:  

 Hydromodification (part D.1.g); 

 Updating the Standard Urban Storm Water Mitigation Plans to include Low Impact 
Development requirements (part D.1.d.); 

 Parts of the education component (part D.5) that require educating construction site 
owners and developers and municipal planning and development review staff, as 
specified above. 

Staff also finds that the following fee or assessment authority is not sufficient within the meaning 
of Government Code section 17556, subdivision (d): 

• The fee authority in Public Resources Code section 40059 for the permit activities in 
parts D.3.a.5 (street sweeping) and J.3.a.(3)(c)x-xv (reporting on street sweeping); 

• The fee authority in Health and Safety Code section 5471, for the permit activities in part 
D.3.a.(3)(iii) (conveyance system cleaning) or part J.3.a.(3)(c)iv-viii (reporting on 
conveyance system cleaning) of the permit.   
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Further, staff finds the following would be identified as offsetting revenue in the parameters and 
guidelines:  

• Any voter-approved fees or assessments for any activities in the permit, including for 
reporting on street sweeping, conveyance-system cleaning, or reporting on conveyance-
system cleaning;   

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
and that are imposed for street sweeping.  

CONCLUSION  
For the reasons discussed above, staff finds that parts of 2007 permit issued by the California 
Regional Quality Control Board, San Diego Region (Order No. R9-2007-001, NPDES No. 
CAS0108758), are a reimbursable state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution for the claimants to do the following: 

I. Jurisdictional Urban Runoff Management Program and Reporting (parts D & J) 
Street sweeping (part D.3.a.(5)): Sweeping of Municipal Areas 

Each Copermittee shall implement a program to sweep improved (possessing a 
curb and gutter) municipal roads, streets, highways, and parking facilities.  The 
program shall include the following measures: 

(a) Roads, streets, highways, and parking facilities identified as consistently 
generating the highest volumes of trash and/or debris shall be swept at least two 
times per month. 

(b) Roads, streets, highways, and parking facilities identified as consistently 
generating moderate volumes of trash and/or debris shall be swept at least 
monthly. 

(c) Roads, streets, highways, and parking facilities identified as generating low volumes 
of trash and/or debris shall be swept as necessary, but no less than once per year. 

Street sweeping reporting (J.3.a.(3)(c)x-xv): Report annually on the following: 

x. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating the highest volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.   
xi. Identification of the total distance of curb-miles of improved roads, streets, and 
highways identified as consistently generating moderate volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways.  
xii. Identification of the total distance of curb-miles of improved roads, streets, 
and highways identified as consistently generating low volumes of trash and/or 
debris, as well as the frequency of sweeping conducted for such roads, streets, and 
highways. 
xiii. Identification of the total distance of curb-miles swept. 
xiv. Identification of the number of municipal parking lots, the number of 
municipal parking lots swept, and the frequency of sweeping. 
xv. Amount of material (tons) collected from street and parking lot sweeping. 
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Conveyance system cleaning (D.3.a.(3)):  
(a) Implement a schedule of inspection and maintenance activities to verify proper 
operation of all municipal structural treatment controls designed to reduce 
pollutant discharges to or from its MS4s and related drainage structures. 

(b) Implement a schedule of maintenance activities for the MS4 and MS4 
facilities (catch basins, storm drain inlets, open channels, etc). The maintenance 
activities shall, at a minimum, include: [¶]…[¶] 

iii. Any catch basin or storm drain inlet that has accumulated trash and debris 
greater than 33% of design capacity shall be cleaned in a timely manner. Any 
MS4 facility that is designed to be self cleaning shall be cleaned of any 
accumulated trash and debris immediately. Open channels shall be cleaned of 
observed anthropogenic litter in a timely manner. 

Conveyance system cleaning reporting (J.3.a.(3)(c)(iv)-(viii)): Update and revise the 
copermittees’ JURMPs to contain: 

iv. Identification of the total number of catch basins and inlets, the number of 
catch basins and inlets inspected, the number of catch basins and inlets found with 
accumulated waste exceeding cleaning criteria, and the number of catch basins 
and inlets cleaned. 

v. Identification of the total distance (miles) of the MS4, the distance of the MS4 
inspected, the distance of the MS4 found with accumulated waste exceeding 
cleaning criteria, and the distance of the MS4 cleaned.   

vi. Identification of the total distance (miles) of open channels, the distance of the 
open channels inspected, the distance of the open channels found with 
anthropogenic litter, and the distance of open channels cleaned.   

vii. Amount of waste and litter (tons) removed from catch basins, inlets, the MS4, 
and open channels, by category. 

viii. Identification of any MS4 facility found to require inspection less than 
annually following two years of inspection, including justification for the finding. 

Educational component (part D.5): To implement an education program using all 
media as appropriate to (1) measurably increase the knowledge of the target 
communities [except construction site owners and developers] regarding MS4s, 
impacts of urban runoff on receiving waters, and potential BMP solutions for the 
target audience; and (2) to measurably change the behavior of target communities 
[except construction site owners and developers] and thereby reduce pollutant 
releases to MS4s and the environment.  At a minimum, the education program 
shall meet the requirements of this section and address the following target 
communities: 

• Municipal Departments and Personnel 
• Industrial Owners and Operators 
• Commercial Owners and Operators 
• Residential Community, General Public, and School Children  
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a.(1) Each Copermittee shall educate each target community, [except construction 
site owners and developers] on the following topics where appropriate: (i) Erosion 
prevention, (ii) Non storm water discharge prohibitions, and (iii) BMP types: 
facility or activity specific, source control, and treatment control. 

a.(2) Copermittee educational programs shall emphasize underserved target 
audiences, high-risk behaviors, and “allowable” behaviors and discharges, 
including various ethnic and socioeconomic groups and mobile sources. 

b. SPECIFIC REQUIREMENTS  

(1) Municipal Departments and Personnel Education [¶]…[¶] 

(c) Municipal Industrial/Commercial Activities - Each Copermittee shall train 
staff responsible for conducting storm water compliance inspections and 
enforcement of industrial and commercial facilities at least once a year [except for 
staff who solely inspect new development].  Training shall cover inspection and 
enforcement procedures, BMP implementation, and reviewing monitoring data. 

(d) Municipal Other Activities – Each Copermittee shall implement an education 
program so that municipal personnel and contractors performing activities which 
generate pollutants have an understanding of the activity specific BMPs for each 
activity to be performed. 

[¶]…[¶] 

(3) Residential, General Public, and School Children Education 

Each Copermittee shall collaboratively conduct or participate in development and 
implementation of a plan to educate residential, general public, and school 
children target communities. The plan shall evaluate use of mass media, mailers, 
door hangers, booths at public events, classroom education, field trips, hands-on 
experiences, or other educational methods. 

II. Watershed Urban Runoff Management Program (parts E.2.f & E.2.g.) 
Each Copermittee shall collaborate with other Copermittees within its WMA(s) 
[Watershed Management Area] as in Table 4 [of the permit] to develop and 
implement an updated Watershed Urban Runoff Management Program for each 
watershed. Each updated Watershed Urban Runoff Management Program shall 
meet the requirements of section E of this Order, reduce the discharge of 
pollutants from the MS4 to the MEP, and prevent urban runoff discharges from 
the MS4 from causing or contributing to a violation of water quality standards. At 
a minimum, each Watershed Urban Runoff Management Program shall include 
the elements described below: [¶]…[¶]  

[Paragraphs (a) through (e) were not part of the test claim.] 

f. Watershed Activities 

(1) The Watershed Copermittees shall identify and implement Watershed 
Activities that address the high priority water quality problems in the WMA. 
Watershed Activities shall include both Watershed Water Quality Activities and 
Watershed Education Activities. These activities may be implemented 
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individually or collectively, and may be implemented at the regional, watershed, 
or jurisdictional level. 

(a) Watershed Water Quality Activities are activities other than education that 
address the high priority water quality problems in the WMA. A Watershed Water 
Quality Activity implemented on a jurisdictional basis must be organized and 
implemented to target a watershed’s high priority water quality problems or must 
exceed the baseline jurisdictional requirements of section D of this Order. 

(b) Watershed Education Activities are outreach and training activities that 
address high priority water quality problems in the WMA. 

(2) A Watershed Activities List shall be submitted with each updated Watershed 
Urban Runoff Management Plan (WURMP) and updated annually thereafter. The 
Watershed Activities List shall include both Watershed Water Quality Activities 
and Watershed Education Activities, along with a description of how each activity 
was selected, and how all of the activities on the list will collectively abate 
sources and reduce pollutant discharges causing the identified high priority water 
quality problems in the WMA. 

(3) Each activity on the Watershed Activities List shall include the following 
information: 

(a) A description of the activity; 

(b) A time schedule for implementation of the activity, including key milestones; 

(c) An identification of the specific responsibilities of Watershed Copermittees in 
completing the activity; 

(d) A description of how the activity will address the identified high priority water 
quality problem(s) of the watershed; 

(e) A description of how the activity is consistent with the collective watershed 
strategy; 

(f) A description of the expected benefits of implementing the activity; and  

(g) A description of how implementation effectiveness will be measured. 

(4) Each Watershed Copermittee shall implement identified Watershed Activities 
pursuant to established schedules. For each Permit year, no less than two 
Watershed Water Quality Activities and two Watershed Education Activities shall 
be in an active implementation phase. A Watershed Water Quality Activity is in 
an active implementation phase when significant pollutant load reductions, source 
abatement, or other quantifiable benefits to discharge or receiving water quality 
can reasonably be established in relation to the watershed’s high priority water 
quality problem(s). Watershed Water Quality Activities that are capital projects 
are in active implementation for the first year of implementation only. A 
Watershed Education Activity is in an active implementation phase when changes 
in attitudes, knowledge, awareness, or behavior can reasonably be established in 
target audiences. 
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g. Watershed Copermittees shall collaborate to develop and implement the 
Watershed Urban Runoff Management Programs.  Watershed Copermittee 
collaboration shall include frequent regularly scheduled meetings. 

III. Regional Urban Runoff Management Program (parts F.1, F.2 & F.3) 
The Regional Urban Runoff Management Program shall, at a minimum: 

Each copermittee shall collaborate with the other Copermittees to develop, 
implement, and update as necessary a Regional Urban Runoff Management 
Program that meets the requirements of section F of the permit, reduces the 
discharge of pollutants from the MS4 to the MEP, and prevents urban runoff 
discharges from the MS4 from causing or contributing to a violation of water 
quality standards.  The Regional Urban Runoff Management Program shall, at a 
minimum: [¶]…[¶]  

1. Develop and implement a Regional Residential Education Program.  The 
program shall include: 

a. Pollutant specific education which focuses educational efforts on bacteria, 
nutrients, sediment, pesticides, and trash.  If a different pollutant is determined to 
be more critical for the education program, the pollutant can be substituted for one 
of these pollutants. 

b. Education efforts focused on the specific residential sources of the pollutants listed in 
section F.1.a. (p. 50.) 

2. Develop the standardized fiscal analysis method required in section G of the 
permit, and,  

3. Facilitate the assessment of the effectiveness of jurisdictional, watershed, and regional 
programs.  (p. 50.) 

IV. Program Effectiveness Assessment (parts I.1, I.2 & I.5) 

1. Jurisdictional 
a. As part of its Jurisdictional Urban Runoff Management Program, each 
Copermittee shall annually assess the effectiveness of its Jurisdictional Urban 
Runoff Management Program implementation. At a minimum, the annual 
effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each significant jurisdictional activity/BMP or type of jurisdictional 
activity/BMP implemented; 

(b) Implementation of each major component of the Jurisdictional Urban Runoff 
Management Program (Development Planning, Construction, Municipal, 
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Industrial/Commercial, Residential, Illicit Discharge213 Detection and 
Elimination, and Education); and 

(c) Implementation of the Jurisdictional Urban Runoff Management Program as a 
whole. 

(2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.1.a.(1) above. 

(3) Utilize outcome levels 1-6214 to assess the effectiveness of each of the items 
listed in section I.1.a.(1) above, where applicable and feasible. 

(4) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.1.a.(1) 
above, where applicable and feasible. 

(5) Utilize Implementation Assessment,215 Water Quality Assessment,216 and 
Integrated Assessment,217 where applicable and feasible.    

                                                 
213 Illicit discharge, as defined in Attachment C of the permit, is “any discharge to the MS4 that 
is not composed entirely of storm water except discharges pursuant to a NPDES permit and 
discharges resulting from firefighting activities [40 C.F.R. 122.26 (b)(2)].” 
214 Effectiveness assessment outcome levels are defined in Attachment C of the permit as 
follows: Effectiveness assessment outcome level 1 – Compliance with Activity-based Permit 
Requirements – Level 1 outcomes are those directly related to the implementation of specific 
activities prescribed by this Order or established pursuant to it.  Effectiveness assessment 
outcome level 2 – Changes in Attitudes, Knowledge, and Awareness – Level 2 outcomes are 
measured as increases in knowledge and awareness among target audiences such as residents, 
business, and municipal employees.  Effectiveness assessment outcome level 3 – Behavioral 
Changes and BMP Implementation – Level 3 outcomes measure the effectiveness of activities in 
affecting behavioral change and BMP implementation.  Effectiveness assessment outcome level 
4 – Load Reductions – Level 4 outcomes measure load reductions which quantify changes in the 
amounts of pollutants associated with specific sources before and after a BMP or other control 
measure is employed.  Effectiveness assessment outcome level 5 – Changes in Urban Runoff and 
Discharge Quality – Level 5 outcomes are measured as changes in one or more specific 
constituents or stressors in discharges into or from MS4s.  Effectiveness assessment outcome 
level 6 – Changes in Receiving Water Quality – Level 6 outcomes measure changes to receiving 
water quality resulting from discharges into and from MS4s, and may be expressed through a 
variety of means such as compliance with water quality objectives or other regulatory 
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use 
attainment. 
215 Implementation Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to determine the effectiveness of copermittee programs and activities in achieving 
measureable targeted outcomes, and in determining whether priority sources of water quality 
problems are being effectively addressed.”   
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b. Based on the results of the effectiveness assessment, each Copermittee shall 
annually review its jurisdictional activities or BMPs to identify modifications and 
improvements needed to maximize Jurisdictional Urban Runoff Management 
Program effectiveness, as necessary to achieve compliance with section A of this 
Order.  The Copermittees shall develop and implement a plan and schedule to 
address the identified modifications and improvements. Jurisdictional 
activities/BMPs that are ineffective or less effective than other comparable 
jurisdictional activities/BMPs shall be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs. Where 
monitoring data exhibits persistent water quality problems that are caused or 
contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems shall be modified and improved to correct the water 
quality problems. 

c. As part of its Jurisdictional Urban Runoff Management Program Annual 
Reports, each Copermittee shall report on its Jurisdictional Urban Runoff 
Management Program effectiveness assessment as implemented under each of the 
requirements of sections I.1.a and I.1.b above. 

2. Watershed 
a. As part of its Watershed Urban Runoff Management Program, each watershed 
group of Copermittees (as identified in Table 4)218 shall annually assess the 
effectiveness of its Watershed Urban Runoff Management Program 
implementation. At a minimum, the annual effectiveness assessment shall: 

(1) Specifically assess the effectiveness of each of the following: 

(a) Each Watershed Water Quality Activity implemented; 

(b) Each Watershed Education Activity implemented; and 

(c) Implementation of the Watershed Urban Runoff Management Program as a 
whole. 

2) Identify and utilize measurable targeted outcomes, assessment measures, and 
assessment methods for each of the items listed in section I.2.a.(1) above. 

                                                                                                                                                             
216 Water Quality Assessment is defined in Attachment C of the permit as an “Assessment 
conducted to evaluate the condition of non-storm water discharges, and the water bodies which 
receive these discharges.” 
217 Integrated Assessment is defined in Attachment C of the permit as an “Assessment to be 
conducted to evaluate whether program implementation is properly targeted to and resulting in 
the protection and improvement of water quality.” 
218 Table 4 of the permit divides the copermittees into nine watershed management areas.  For 
example, the San Luis Rey River watershed management area lists the city of Oceanside, Vista 
and the County of San Diego as the responsible watershed copermittees.  Table 4 also lists where 
the hydrologic units are and major receiving water bodies.  
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3) Utilize outcome levels 1-6 to assess the effectiveness of each of the items listed 
in sections I.2.a.(1)(a) and I.2.a.(1)(b) above, where applicable and feasible. 

4) Utilize outcome levels 1-4 to assess the effectiveness of implementation of the 
Watershed Urban Runoff Management Program as a whole, where applicable and 
feasible. 

5) Utilize outcome levels 5 and 6 to qualitatively assess the effectiveness of 
implementation of the Watershed Urban Runoff Management Program as a 
whole, focusing on the high priority water quality problem(s) of the watershed.  
These assessments shall attempt to exhibit the impact of Watershed Urban 

Runoff Management Program implementation on the high priority water quality 
problem(s) within the watershed. 

6) Utilize monitoring data and analysis from the Receiving Waters Monitoring 
Program to assess the effectiveness each of the items listed in section I.2.a.(1) 
above, where applicable and feasible. 

7) Utilize Implementation Assessment, Water Quality Assessment, and Integrated 
Assessment, where applicable and feasible. 

b. Based on the results of the effectiveness assessment, the watershed 
Copermittees shall annually review their Watershed Water Quality Activities, 
Watershed Education Activities, and other aspects of the Watershed Urban 
Runoff Management Program to identify modifications and improvements needed 
to maximize Watershed Urban Runoff Management Program effectiveness, as 
necessary to achieve compliance with section A of this Order.219 The 
Copermittees shall develop and implement a plan and schedule to address the 
identified modifications and improvements. Watershed Water Quality 
Activities/Watershed Education Activities that are ineffective or less effective 
than other comparable Watershed Water Quality Activities/Watershed Education 
Activities shall be replaced or improved upon by implementation of more 
effective Watershed Water Quality Activities/Watershed Education Activities.  
Where monitoring data exhibits persistent water quality problems that are caused 
or contributed to by MS4 discharges, Watershed Water Quality Activities and 
Watershed Education Activities applicable to the water quality problems shall be 
modified and improved to correct the water quality problems. 

c. As part of its Watershed Urban Runoff Management Program Annual Reports, 
each watershed group of Copermittees (as identified in Table 4) shall report on its 
Watershed Urban Runoff Management Program effectiveness assessment as 
implemented under each of the requirements of section I.2.a and I.2.b above. 

Long Term Effectiveness Assessment (I.5): 
a. Collaborate with the other Copermittees to develop a Longterm Effectiveness 
Assessment (LTEA), which shall build on the results of the Copermittees’ August 
2005 Baseline LTEA. The LTEA shall be submitted by the Principal Permittee to 

                                                 
219 Section A is “Prohibitions and Receiving Water Limitations.”   
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the Regional Board no later than 210 days in advance of the expiration of this 
Order. 

b. The LTEA shall be designed to address each of the objectives listed in section 
I.3.a.(6)220 of this Order, and to serve as a basis for the Copermittees’ Report of 
Waste Discharge for the next permit cycle. 

c. The LTEA shall address outcome levels 1-6, and shall specifically include an 
evaluation of program implementation to changes in water quality (outcome 
levels 5 and 6). 

d. The LTEA shall assess the effectiveness of the Receiving Waters Monitoring 
Program in meeting its objectives and its ability to answer the five core 
management questions.  This shall include assessment of the frequency of 
monitoring conducted through the use of power analysis and other pertinent 
statistical methods.  The power analysis shall identify the frequency and intensity 
of sampling needed to identify a 10% reduction in the concentration of 
constituents causing the high priority water quality problems within each 
watershed over the next permit term with 80% confidence. 

e. The LTEA shall address the jurisdictional, watershed, and regional programs, 
with an emphasis on watershed assessment. 

1. Collaborate with all other Copermittees regulated under the permit to address 
common issues, promote consistency among Jurisdictional Urban Runoff 
Management Programs and Watershed Urban Runoff Management Programs, and 
to plan and coordinate activities required under this Order. (permit, p. 75.) 

V. All Copermittee Collaboration (part L) 
(a) Collaborate with all other Copermittees to address common issues, promote 
consistency among Jurisdictional Urban Runoff Management Programs and 
Watershed Urban Runoff Management Programs, and to plan and coordinate 
activities required under the permit.   

                                                 
220 Part I.3.a.(6) of the permit states: At a minimum, the annual effectiveness assessment shall: 
(6) Include evaluation of whether the Copermittees’ jurisdictional, watershed, and regional 
effectiveness assessments are meeting the following objectives: (a) Assessment of watershed 
health and identification of water quality issues and concerns. (b) Evaluation of the degree to 
which existing source management priorities are properly targeted to, and effective in 
addressing, water quality issues and concerns. (c) Evaluation of the need to address additional 
pollutant sources not already included in Copermittee programs.  (d) Assessment of progress in 
implementing Copermittee programs and activities.  (e) Assessment of the effectiveness of 
Copermittee activities in addressing priority constituents and sources.  (f) Assessment of changes 
in discharge and receiving water quality.  (g) Assessment of the relationship of program 
implementation to changes in pollutant loading, discharge quality, and receiving water quality.  
(h) Identification of changes necessary to improve Copermittee programs, activities, and 
effectiveness assessment methods and strategies.  
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Jointly execute and submit to the Regional Board no later than 180 days after 
adoption of the permit, a Memorandum of Understanding, Joint Powers 
Authority, or other instrument of formal agreement that at a minimum: [¶]…[¶] 

3. Establishes a management structure to promote consistency and develop and 
implement regional activities; 

4. Establishes standards for conducting meetings, decisions-making, and cost-
sharing. 

5. Provides guidelines for committee and workgroup structure and 
responsibilities;  

6. Lays out a process for addressing Copermittee non-compliance with the 
formal agreement. (Permit, p. 75.) 

Staff also finds that, given the existence of the fee authority under Government Code section 
66000 et seq. (Mitigation Fees Act), to implement the following parts of the permit, there are no 
“costs mandated by the state” within the meaning of Government Code sections 17514 and 
17556:  

 Hydromodification (part D.1.g); 

 Updating the Standard Urban Storm Water Mitigation Plans to include Low Impact 
Development requirements (part D.1.d.); 

 And parts of the education component (part D.5) that require educating 
construction site owners and developers and municipal planning and development 
review staff.  (The reimbursable parts of the education requirement are listed 
above). 

Further, staff finds the following would be offsetting revenue for purposes of mandate 
reimbursement:  

• Any voter-approved fees or assessments for any activities in the permit, including for 
reporting on street sweeping, conveyance-system cleaning, or reporting on conveyance-
system cleaning;   

• Any proposed fees that are not subject to a written protest by a majority of parcel owners 
and that are imposed for street sweeping.  

Staff also finds that, effective January 2010, Senate Bill 310 (Stats. 2009, ch. 577) that adds 
Water Code provisions authorizing local agencies to adopt watershed improvement plans, and 
that includes the following fee provision, would provide potential offsetting revenue for 
activities in this test claim as follows: 

16103.  (a) In addition to making use of other financing mechanisms that are 
available to local agencies to fund watershed improvement plans and plan 
measures and facilities, a county, city, special district, or combination thereof may 
impose fees on activities that generate or contribute to runoff, stormwater, or 
surface runoff pollution, to pay the costs of the preparation of a watershed 
improvement plan, and the implementation of a watershed improvement plan if all 
of the following requirements are met:  

   (1) The regional board has approved the watershed improvement plan. 
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   (2) The entity or entities that develop the watershed improvement plan make a 
finding, supported by substantial evidence, that the fee is reasonably related to the 
cost of mitigating the actual or anticipated past, present, or future adverse effects 
of the activities of the feepayer. "Activities," for the purposes of this paragraph, 
means the operations and existing structures and improvements subject to 
regulation under an NPDES permit for municipal separate storm sewer systems. 

   (3) The fee is not imposed solely as an incident of property ownership. 

   (b) A county, city, special district, or combination thereof may plan, design, 
implement, construct, operate, and maintain controls and facilities to improve 
water quality, including controls and facilities related to the infiltration, retention 
and reuse, diversion, interception, filtration, or collection of surface runoff, 
including urban runoff, stormwater, and other forms of runoff, the treatment of 
pollutants in runoff or other waters subject to water quality regulatory 
requirements, the return of diverted and treated waters to receiving water bodies, 
the enhance-ment of beneficial uses of waters of the state, or the beneficial use or 
reuse of diverted waters. 

   (c) The fees authorized under subdivision (a) may be imposed as user-based or 
regulatory fees consistent with this chapter. 

STAFF RECOMMENDATION 
Staff recommends that the Commission adopt this analysis to approve the parts of the permit 
listed above. 
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December 7, 2009 
 

Mr. Timothy Barry 
County of San Diego 
Office of County Counsel 
1600 Pacific Highway, Room 355 
San Diego, CA 92101-2469 
 
Ms. Dorothy Rice, Executive Director 
State Water Resources Control Board 
PO Box 2815 
Sacramento, CA 95812-2815 

Ms. Carla Castañeda  
Department of Finance 
915 L Street, 11th Floor 
Sacramento, CA 95814 
 
Mr. John Robertos, Executive Officer 
California Regional Water Quality Control 
Board, San Diego 
9174 Sky Park Court, Suite 100 
San Diego, CA 92101 
 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

 
RE:     Draft Staff Analysis and Hearing Date 
 Discharge of Stormwater Runoff, 07-TC-09 
 California Regional Water Quality Control Board, San Diego Region,  

Order No. R9-2007-001, (NPDES No. CAS0108758)  
Waste Discharge Requirements for Discharges of Urban Runoff from the Municipal 
Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the County of San 
Diego, the Incorporated Cities of San Diego County, adopted on January 24, 2007.  

 

The draft staff analysis of these test claims is enclosed for your review and comment.   

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Monday, 
December 28, 2009.  You are advised that comments filed with the Commission are required to 
be simultaneously served on the other interested parties on the mailing list, and to be 
accompanied by a proof of service.  (Cal. Code Regs., tit. 2, § 1181.2.)  If you would like to 
request an extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), 
of the Commission’s regulations. 

Request for Cost Data for Fiscal Year 2008-2009 
Claimants are requested to submit documentation on actual costs incurred to implement the 
permit for fiscal year 2008-09 with comments filed on the draft staff analysis. 
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Hearing 
This test claim is set for hearing on Friday, January 29, 2010, at 9:30 a.m., State Capitol,  
Room 447, Sacramento, California.  The final staff analysis will be issued on or about  
January 15, 2010.  Please let us know in advance if you or a representative of your agency will 
testify at the hearing, and if other witnesses will appear.  If you would like to request 
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission’s regulations. 

Please contact Eric Feller at (916) 323-8221 if you have questions. 

Sincerely, 

 

PAULA HIGASHI 
Executive Director 

Enclosures:  Draft Staff Analysis and Supporting Documents  
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(1/14/2010) Ben Neill - CONFIRMED: R9 - Orange County MS4 permit update Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <BNeill@waterboards.ca.gov>
Date: 12/21/2009 11:00 AM
Subject: CONFIRMED: R9 - Orange County MS4 permit update

Your message was successfully distributed to reg9_oc_ms4permit.

You are receiving this email message because your personal settings
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so
that you will not receive these confirmation messages in the future by
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov
with the words "set reg9_oc_ms4permit noack" in the body of the message.

For your records, here is a copy of your message:

> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages.
>
> --=__Part5A703393.0__=
> Content-Type: multipart/alternative; boundary="=__Part5A703393.1__="
>
> --=__Part5A703393.1__=
> Content-Type: text/plain; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
>
>
> =20
> Dear Interested Parties,
> =20
> On December 16, 2009, the Regional Board unanimously adopted the Orange =
> County MS4 permit with the additional errata that are attached to this =
> email.  Thank-you to everyone for attending meetings, submitting comment =
> letters and coordinating on this permit reissuance.
> =20
> I will be working on making the completely clean version of the Permit =
> that incorporates all of the errata to date.  Feel free to contact me if =
> you have any questions.
> =20
> Sincerely,
> Ben Neill
>
> --=__Part5A703393.1__=
> Content-Type: text/html; charset=US-ASCII
> Content-Transfer-Encoding: quoted-printable
> Content-Description: HTML
>
> <HTML><HEAD>
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8">
> <META content=3D"MSHTML 6.00.6000.16945" name=3DGENERATOR></HEAD>
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma">
> <DIV></DIV>
> <DIV>&nbsp;</DIV>
> <DIV>Dear Interested Parties,</DIV>
> <DIV>&nbsp;</DIV>
> <DIV>On December 16, 2009, the Regional Board unanimously adopted the =
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Ben Neill - R9 - Orange County MS4 permit update 

  
  
Dear Interested Parties, 
  
On December 16, 2009, the Regional Board unanimously adopted the Orange County MS4 permit with the additional errata that 
are attached to this email.  Thank-you to everyone for attending meetings, submitting comment letters and coordinating on this 
permit reissuance. 
  
I will be working on making the completely clean version of the Permit that incorporates all of the errata to date.  Feel free to 
contact me if you have any questions. 
  
Sincerely, 
Ben Neill 

From:    <lyris@swrcb18.waterboards.ca.gov>
To:    Ben Neill <bneill@waterboards.ca.gov>
Date:    12/21/09 10:59 AM
Subject:    R9 - Orange County MS4 permit update
Attachments:   Updates and Errata v2_JGS_16Dec09.pdf; Part.003; Part.004

Page 1 of 1

1/14/2010file://C:\Documents and Settings\staff\Local Settings\Temp\XPgrpwise\4B2F5528Region9RB9Post10017...
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C. NON-STORM WATER DRY WEATHER ACTION LEVELS 

   
1. Each Copermittee, beginning no later than May 1, 2011the one year following 

adoption of this Order, shall implement the non-storm water dry weather 
action level(NAL) monitoring as described in Attachment E of this Order. 

  
2. In response to an exceedance of a NAL, each Copermittee must investigate 

and identify the source of the exceedance in a timely manner.  However, if 
any Copermittee identifies exceedances of NALs that prevent them from 
adequately conducting source investigations in a timely manner, then the 
Copermittees may submit a prioritization plan and timeline that identifies the 
timeframe and planned actions to investigate and report their findings on all of 
the exceedances.  Following the source investigation and identification, the 
Copermittees must submit an action report dependant on the source of the 
pollutant exceedance as follows: 
  
a. If the Copermittee identifies the source of the exceedance as natural (non-

anthropogenically influenced) in origin, and in conveyance into the MS4; 
then the Copermittee shall report their findings and documentation of their 
source investigation to the Regional Board within fourteen days of the 
source identification. 

 
b. If the Copermittee identifies the source of the exceedance as an illicit 

discharge or connection, then the Copermitees must eliminate the 
discharge to their MS4 and report the findings, including any enforcement 
action(s) taken, and documentation of the source investigation to the 
Regional Board within fourteen days of the source identification.  If the 
Copermittee is unable to eliminate the source of discharge within fourteen 
days, then the Copermittee must submit, as part of their action report, their 
plan and timeframe to eliminate the source of the exceedance.  Those 
dischargers seeking to continue such a discharge must become subject to 
a separate NPDES permit prior to continuing any such discharge. 

 
c. If the Copermittee identifies the source of the exceedance as an exempted 

category of non-storm water discharges, then the Copermittees must 
determine if this is an isolated circumstance or if the category of 
discharges must be subsequently addressed through the prevention or 
prohibition of that category of discharge as an illicit discharge.  The 
Copermittee must submit their findings including a description of the steps 
taken to address the discharge and the category of discharge, to the 
Regional Board for review with the next subsequent annual report.  Such 
description shall include relevant updates to or new ordinances, orders, or 
other legal means of addressing the category of discharges.  The 
Copermittees must also submit a summary of their findings with the 
Report of Waste Discharge. 
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d. If the Copermittee identifies the source of the exceedance as a non-storm 
water discharge in violation or potential violation of an existing separate 
NPDES permit (e.g. the groundwater dewatering permit), then the 
Copermittee must report, within three business days, the findings to the 
Regional Board including all pertinent information regarding the discharger 
and discharge characteristics. 

 
e. If the Copermittee is unable to identify the source of the exceedance after 

taking and documenting reasonable steps to do so, then the Copermittee 
must identify the pollutant as a high priority pollutant of concern in the 
tributary subwatershed, perform additional focused sampling and update 
their programs within a year to reflect this priority.  The Copermittee’s 
annual report shall include these updates to their program including, 
where applicable, updates to their watershed workplans (Section G.2), 
retrofitting consideration (Section F.3.d) and program effectiveness work 
plans (Section J.4).  

 
f. The Copermittees, or any interested party, may evaluate existing NALs 

and propose revised NALs for future Board consideration. 
 

f. If any Copermittee identifies a significant number of exceedances of NALs 
that prevent them from adequately conducting source investigations in a 
timely manner, then the Copermittees may submit a prioritization plan and 
timeline that identifies the timeframe and planned actions to investigate 
and report their findings on all of the exceedances. 

 
3. An exceedance of an NAL does not alone constitue a violation of the 

provisions of this Order, but an exceedance of an NAL may indicate lack of 
compliance with the requirement that Copermittees effectively prohibit all 
types of unauthorized non-storm water discharges into the MS4 or other 
prohibitions set forth in Sections A and B of this Order.  Failure to timely 
implement required actions specified in this Order following an exceedance of 
an NAL constitutes a violation of this Order.  However, neither compliance 
with NALs nor compliance with required actions following observed 
exceedances, excuses any non-compliance with the requirement to 
effectively prohibit all types of unauthorized non-storm water discharges into 
the MS4s or any non-compliance with the prohibitions in Sections A and B of 
this Order.  NALs provide an assessment of the effectiveness of the 
prohibition of non-storm water discharges and of the appropriateness of 
exempted non-storm water discharges.  During any annual reporting period in 
which one or more exceedances of NALs have been documented the 
Copermittee must submit with their next scheduled annual report, a report 
describing whether and how the observed exceedances did or did not result 
in a discharge from the MS4 that caused, or threatened to cause or contribute 
to a condition of pollution, contamination, or nuisance in the receiving water. 
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Attachment E: Monitoring and Reporting 
 
Pg. 12, C. Non-Storm Water Dry Weather Action Levels 
 

Each Copermittee must collaborate with the other Copermittees to 
conduct, and report on a year-round watershed based Dry Weather Non-
storm Water MS4 Discharge Monitoring Program.  The monitoring 
program implementation, analysis, assessment, and reporting must be 
conducted on a watershed basis for each of the hydrologic units.  The 
monitoring program must be designed to assess compliance with non-
storm water dry weather action levels in section C of this Order, adopted 
dry weather Total Maximum Daily Loads Waste Load Allocations and 
assessment of the contribution of dry weather flows to 303(d) listed 
impairments. The monitoring program must include the following 
components; 

 
 
c. Conduct Dry Weather Non-storm Water Effluent Analytical 

Monitoring  
 

The Copermittees must commence implementation of dry weather 
effluent analytical monitoring under the requirements of this Order 
no later than May 1, 2011. one year following adoption of this 
Order.  If monitoring indicates an illicit connection or illegal 
discharge, conduct the follow-up investigation and elimination 
activities as described in submitted dry weather field screening and 
analytical monitoring procedures and found in sections C, F.4.d and 
F.4.e of Order No. R9-2009-0002.   
 
Until the dry weather non-storm water effluent analytical monitoring 
program is implemented under the requirements of this Order, each 
Copermittee must continue to implement dry weather field 
screening and analytical monitoring as it was most recently 
implemented pursuant to Order No. 2002-01. 
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From:  James Smith 
To: Orange County MS4 Copermittees 
CC: Ben Neill;  Chad Loflen;  David Barker 
Date:  5/11/2009 1:26 PM 
Subject:  Agenda_12May09 
Attachments: Agenda_12May09.doc 
 
 OC MS4 Copermittees, 
  
Please find attached an agenda for tomorrow's meeting.  I believe it is time to move on 
to other issues.  I look forward to continuing our discussion. 
  
R, 
-Jimmy 
  
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm. 
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California Regional Water Quality Control Board 
San Diego Region 

Over 50 Years Serving San Diego, Orange, and Riverside Counties 
Recipient of the 2004 Environmental Award for Outstanding Achievement from U.S. EPA 

9174 Sky Park Court, Suite 100, San Diego, California 92123-4353 
(619) 467-2952  Fax  (619) 571-6972 

http://www.waterboards.ca.gov/sandiego 

California Environmental Protection Agency 
 

  Recycled Paper 

Linda S. Adams 
Secretary for 

Environmental Protection 

Arnold Schwarzenegger 
Governor 

 

 

 
So. Orange County MS4 Copermittee Meeting No. 2 

 
Date:   Thursday, April 30, 2009 
Time:   0900 to 1300 
Location:  City of Laguna Niguel 
   27801 La Paz Road  
   Laguna Niguel, CA 92677 
 

 

1. Welcome and Introductions 
 
2. Overview of Meeting 
 
3. Review of “Update Document” Language 

a. MALs 
b. NELs 
c. Over irrigation 
d. LID volume capture requirement and details of infeasibility  
e. Other 

 
4. Appropriateness of Urban continued 

a. Federal Register  
 
5. New Issues as time permits 

a. Land Development and Redevelopment 
b. Retrofitting 
c. TMDLs 
d. Fiscal Analysis / Business Plan 
e. ASBS 
f.    Sewage Spill Response 
g. Other 
 

6. Next Meeting: TBD   
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/20/2009 10:50 AM 
Subject:  CONFIRMED: RB9 - Orange County Municipal Permit Workshop Notice April 3, 2009 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__Part062E8133.0__= 
> Content-Type: multipart/alternative; boundary="=__Part062E8133.1__=" 
>  
> --=__Part062E8133.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> Dear Interested Parties, 
> =20 
> Please see the attached public workshop notice for the Orange County = 
> Municipal Storm Water Permit to be held at the City of Mission Viejo City = 
> Hall on Friday, April 3rd, 2009.  Please contact me for additional = 
> information. 
> =20 
> =20 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> --=__Part062E8133.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV></DIV> 
> <DIV>Dear Interested Parties,</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Please see the attached public workshop notice for the Orange County = 
> Municipal Storm Water Permit to be held at the City of Mission Viejo City = 
> Hall on Friday, April 3rd, 2009.&nbsp; Please contact me for additional = 
> information.</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>&nbsp;</DIV> 
> <DIV>Ben Neill<BR>Water Resource Control Engineer<BR>Northern Watershed = 
> Protection Unit<BR>San Diego Regional Water Quality Control Board</DIV> 
> <DIV>9174 Sky Park Ct., Suite 100</DIV> 
> <DIV>San Diego, CA 92123<BR>Tel: (858) 467-2983</DIV> 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  4/10/2009 2:10 PM 
Subject:  CONFIRMED: South Orange County MS4 Permit Hearing Date Change 
 
Your message was successfully distributed to reg9_oc_ms4permit. 
 
You are receiving this email message because your personal settings 
for reg9_oc_ms4permit are set to "Acknowledge: YES". You can change this setting so 
that you will not receive these confirmation messages in the future by 
sending an email message to lyris-noreply@swrcb18.waterboards.ca.gov 
with the words "set reg9_oc_ms4permit noack" in the body of the message. 
 
For your records, here is a copy of your message: 
 
> This is a MIME message. If you are reading this text, you may want to  
> consider changing to a mail reader or gateway that understands how to  
> properly handle MIME multipart messages. 
>  
> --=__PartAF8734FF.0__= 
> Content-Type: multipart/alternative; boundary="=__PartAF8734FF.1__=" 
>  
> --=__PartAF8734FF.1__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
>  
>  
> =20 
> Dear Interested Party, 
> =20 
> Attached is a copy of my presentation slides given at the April 3 workshop = 
> in Mission Viejo.  Thank-you to everyone who was able to attend and = 
> provide comments. 
> =20 
> We will be holding a meeting with only the Copermittees on April 16, 2009. = 
>  We are hoping to hold another public meeting on the week of April 27 = 
> through May 1. 
> =20 
> IMPORTANT:  The public hearing on the Orange County MS4 permit has been = 
> rescheduled for July 1, 2009 at the Ocean Institute in Dana Point, 24200 = 
> Dana Point Harbor Dr.   This change subsequently has extended the comment = 
> period.  Written comments received before May 15, 2009 will be provided = 
> with a written response.  Written comments or testimony received by 5:00 = 
> PM on June 19, 2009 will be provided to the Regional Board in time for the = 
> July 1 public hearing. =20 
> =20 
> Please contact me with any questions. 
> =20 
> Sincerely, 
> =20 
> =20 
> Ben Neill 
> Water Resource Control Engineer 
> Northern Watershed Protection Unit 
> San Diego Regional Water Quality Control Board 
> 9174 Sky Park Ct., Suite 100 
> San Diego, CA 92123 
> Tel: (858) 467-2983 
> Fax: (858) 571-6972 
>  
> --=__PartAF8734FF.1__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
>  
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
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From:  James Smith 
To: Orange County MS4 Copermittees 
CC: Adackapara, Michael;  Adelson, Mark;  Bowyer, Dale;  Brian Kelley;  
Fuji... 
Date:  3/13/2009 2:27 PM 
Subject:  Revised Tentative MS4 Permit for Southern Orange County 
Attachments: R9-2009-0002 Atatchment E MRP 13Mar09.pdf; 
R9-2009-0002 AttachmentsA-D 13Ma 
 r09.pdf; Tentative Order R9-2009-0002_13Mar09.pdf; Transmittal 
Letter.pdf;  
 R9-2009-0002 Atatchment E MRP 13Mar09.pdf; R9-2009-0002 
AttachmentsA-D 13Ma 
 r09.pdf; Tentative Order R9-2009-0002_13Mar09.pdf; Transmittal 
Letter.pdf 
 
Hello, 
  
We are pleased to transmit to you the revised Tentative Waste Discharge Requirements 
(WDRs) for Municipal Separate Storm Sewer System Discharges draining the 
watershed of the County of Orange, the incorporated cities of Orange County and the 
Orange County Flood Control District with the San Diego Region (Tentative Order No. 
R9-2009-0002, NPDES NO. CAS018740).  Please find the documents attached to this 
email.  The documents may also be found on our website 
at: http://www.waterboards.ca.gov/sandiego/  
  
A public workshop is tentatively scheduled for April 3, 2009 to discuss the changes 
made to the Tentative Order.  The exact time and location are yet to be determined and 
will be disseminated as soon as plans are finalized. 
  
The San Diego Water Board is tentatively scheduled to hold a public hearing to receive 
comments of the proposed Tentative Order on June 10, 2009 at the Ocean Institute 
Conference Center, 24200 Dana Point Harbor Drive, Dana Point, California. 
  
Persons wishing to comment upon, or object to, changes to the  WDRs 
(NPDES NO. CAS0108740), are invited to submit them in writing to:  
Attn: John Robertus 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100  
San Diego, Ca  92123 
or send them electronically to: bneill@waterboards.ca.gov.   
 
The deadline to receive comments that will be responded to in writing is 5 p.m. on April 
24, 2009.  Comments received by 5 p.m. on May 29, 2009 will be made available to 
Board Members as part of their agenda package. 
  
Should you have any questions, please do not hesitate to contact me directly (info 
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below) or Mr. Ben Neill at (858) 467-2983 and/or bneill@waterboards.ca.gov. 
  
 
Regards, 
  
-Jimmy 
  
  
J. Smith 
Senior Environmental Scientist 
Northern Watershed Unit 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
(858) 467-2732  FX (858) 571-6972 
http://www.waterboards.ca.gov/sandiego/ 
 
Please take the time to fill out our electronic customer service survey  
located at http://www.arb.ca.gov/calepa/cepacsur.htm. 
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From:  James Smith 
To: Ben Neill;  Chad Loflen 
Date:  4/22/2009 2:12 PM 
Subject:  Fwd: RE: April 16 MS4 permit meeting - draft agenda 
Attachments: OC Watersheds Summary 3-24-09.doc 
 
fyi.... 
Ben, save with the others. 
-js 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 4/15/2009 3:04 PM >>> 
 
The County, some north County cities, BIA, the Irvine Company, NRDC, Coastkeeper and the Regional 
Board were involved in the meetings and there were sub-meetings involving the NGOs, building industry 
and ourselves. While we believed that there was consensus on three key points presented to the 
Regional Board, at the end we were unable to present a consensus proposal to the Regional Board. We 
certainly, though, gained an understanding of our respective positions and we communicated ours to the 
Regional Board (see attached). 
  
Chris  
  
-----Original Message----- 
From: James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Wednesday, April 15, 2009 2:40 PM 
To: Crompton, Chris 
Subject: RE: April 16 MS4 permit meeting - draft agenda 
  
 
Chris, 
 
Great - we are interested in reviewing any points of consensus that have been achieved 
between the board, NGOs and the regulated community with the R8 permit.  This will 
provide a starting point for us to understand the of position Orange Co and of at least a 
couple of the municipalities.  Are the rest of the so. OC cities (those in only R9) 
involved? 
 
Thanks, 
 
-Jimmy   
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 4/15/2009 1:58 PM >>> 
 
As I mentioned to you on the phone, we have spent the last 3+ months holding countless meetings on the 
land development provisions of the Santa Ana permit with the Regional Board and an array of 
stakeholders. We did not suggest covering this tomorrow because it needs to be part of a more extended 
discussion. This has been one of the defining issues of both the Santa Ana and Ventura permits. 
  
Chris 
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-----Original Message----- 
From: James Smith [mailto:JSmith@waterboards.ca.gov]  
Sent: Wednesday, April 15, 2009 1:06 PM 
To: Crompton, Chris 
Subject: Re: April 16 MS4 permit meeting - draft agenda 
  
 
Hi Chris, 
 
  
 
Thank you for submitting the top priorities of the Copermittees.  We will mesh these 
with our priorities for tomorrow's discussion.  See you there. 
 
  
 
R, 
 
-Jimmy 
 
>>> "Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com> 4/14/2009 7:15 PM >>> 
 
The South County Permittees met today and discussed agenda issues for this Thursday's meeting. 
Attached is a draft agenda based on our discussions.  
 
  
 
Please review and provide any suggestions that you may have for enhancing the dialogue. 
 
  
 
Chris 
 
  
 
_________________________________________________________ 
My new address is 2301 N. Glassell Street, Orange, CA 92865. Please update your records. 
714-955-0630 
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From:  James Smith 
To: Ben Neill 
Date:  5/1/2009 8:43 AM 
Subject:  Fwd: NPDES Permit Renewal - South Orange County Permittee - Agenda 
for 30 Apil Meeting with San Diego Regional Board Staff 
Attachments: Agenda_30Apr09.doc 
 
for the record 
  
  
 
 
>>> "Boon, Richard" <Richard.Boon@ocpw.ocgov.com> 4/28/2009 1:28 PM >>> 
 
Good Afternoon 
  
Please find attached agenda for Thursday’s meeting with San Diego Regional Water Quality Control 
Board staff regarding permit re-issuance 
  
Richard Boon, Supervisor 
Stormwater – External 
(714)955-0670 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  3/13/2009 2:38 PM 
Subject:  RB9 - Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit 
Attachments: Transmittal Letter.pdf; Tentative Order R9-2009-0002_13Mar09.pdf; R9-2009-0 
 002 AttachmentsA-D 13Mar09.pdf; R9-2009-0002 Atatchment E MRP 13Mar09.pdf;  
 Part.006; Part.007; Transmittal Letter.pdf; Tentative Order R9-2009-0002_13 
 Mar09.pdf; R9-2009-0002 AttachmentsA-D 13Mar09.pdf; R9-2009-0002 Atatchment 
  E MRP 13Mar09.pdf; Part.006; Part.007 
 
 
Dear interested parties, 
  
Attached, please find the Revised Tentative Order R9-2009-0002, the Orange County MS4 Permit.  The Regional Board will be holding a public 
workshop and plans to meet with interested stakeholder groups within the coming weeks.  The public hearing is scheduled for the June 10, 2009 
Regional Board meeting at the Ocean Institute in Dana Point, 24200 Dana Point Harbor Dr.    
  
 
Written comments received by April 24, 2009 will be provided with a written response.  Written comments or testimony received by 5:00 PM, 
on May 29, 2009 will be provided to the Regional Board members for their review prior to the June 10, 2009 public hearing.  The Regional 
Board will also consider oral statements at the public hearing.  The Regional Board has the option of closing the public comment period at the 
June 10, 2009 meeting or within a specified time period following the meeting. 
  
Please contact me with any questions. 
  
Sincerely, 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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EVALUATION  OF THE SMARTIMER AND EDGESCAPE EVALUATION PROJECT (SEEP) 
TO REDUCE WATER CONSUMPTION AND DRY WEATHER URBAN RUNOFF IN 

SOUTHERN ORANGE COUNTY, CALIFORNIA 
Stephan C. Hedges and Scott D. Jakubowski - Municipal Water District of Orange County 

Nancy Palmer – City of Laguna Niguel 
 

INTRODUCTION 
     Faced with ongoing drought and impacted surface water resources in a high-demand context, water 
supply and NPDES managers in coastal southern California have come under increasing pressure to 
reduce water consumed for ornamental landscape irrigation and to reduce dry-weather urban runoff 
caused by inefficiently maintained automatic irrigation systems.  To this end, the Residential Runoff 
Reduction (“R3”) Study completed in 2004 had demonstrated the potential efficacy of 
evapotranspiration-driven irrigation controllers (generically dubbed ‘SmarTimers’) in achieving 
significant reductions in both water consumption and runoff under homogeneous physiographic and land 
use conditions.  The purpose of the SmarTimer and Edgescape Evaluation Project (SEEP) was to 
confirm the R3 findings while testing the appeal and efficacy of a broadened set of irrigation and 
landscape BMPs under more-diverse land use and physiographic conditions.   The study area for R3 was 
an existing single-family residential neighborhood built on the flat alluvial plain in Irvine, CA.  The 23 
SEEP study areas included single- and multi-family residential, business and park land uses located on 
hillsides and canyon bottomlands in 10 cities from the coastal bluffs of Laguna Beach to the inland 
foothills of the Santa Ana Mountains in Rancho Santa Margarita.   While the R3 evaluation was limited 
to SmarTimers, the project BMPs for the SEEP  included (A) replacement of conventional timer-based 
units with “smart” automatic controllers; (B) adjustments, repairs and/or change-outs of inadequate 
irrigation distribution equipment components; and (C) replacement of existing  grass lawn areas next to 
pavements with strips of “edgescaping” (e.g., separately-valved zones of low-precipitation-rate 
irrigation, new drought-tolerant  plants and permeable groundcovering).  In Summer 2007, prior to 
retrofit with the BMPs, each of the 23 SEEP study areas was monitored for water consumption, dry-
weather urban runoff flow rate, and runoff quality parameters including nitrogen (N), phosphorus (P), 
fecal indicator bacteria (FIB), dissolved organic carbon (DOC), and conductivity.   The 3 sets of BMP 
improvements were respectively implemented in designated study areas between Fall 2007 and Spring 
2008, after which the consumption and runoff monitoring sequence was repeated in Summer 2008.  This 
paper describes the project implementation process and findings from the monitoring data.   
 
BMP IMPLEMENTATION 
     Twenty-three study assessment areas were selected for SEEP based on land use, drainage to storm 
drains that were relatively easy to monitor, and distribution across ten partner cities within the San Juan 
Hydrologic Unit in south Orange County.  All assessment areas had been fully developed for at least 15 
years. The nine single-family neighborhoods, four multifamily developments, six parks and four 
business complexes, ranging in size from 0.6 to 91.5 acres, were each assigned to one of four BMP 
Groups.  “Commercial” (COM) areas (i.e., single-operator areas equipped with one or a few large 
commercial-type irrigation controllers, as well as single-family-residential (SFR) areas (i.e., multi-
operator areas characterized by many small residential-type controllers) were represented in each Group, 
as presented in Table 1.   

Table 1: BMP Group Assignments by Land Use/Controller Types 

Group A: SmarTimer 
controllers only 

Group A:- SmarTimers + irrigation 
distribution system improvements 

Group ABC: SmarTimers + irrigation 
improvements + turfgrass replacement 

Control Group – Not 
Retrofitted 

 SFR  COM  SFR  COM  SFR  COM SFR COM  
2 2 2 4 2 4 3 4 

 
1 
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     For COM areas that were privately owned, agreements for project BMP implementation were 
secured prior to initiation of pre-retrofit monitoring; assuring COM participation was 100%.  The nature 
of COM BMP improvements, including SmarTimer manufacturers/models, extent of irrigation changes, 
and re-planting schemes, varied from site to site.     For SFR areas, participation was solicited only after 
the pre-retrofit monitoring period, via a time-limited offering of voluntary rebates to homeowners.   
Allowable SFR BMP improvements were cost-limited and more standardized, requiring a specific 
SmarTimer model, a limited range of other irrigation equipment modifications, and edgescape strips of 
defined widths and landscape treatments.  The ultimate SEEP SFR participation rate ranged from 6.5 to 
22.9% and averaged 9.91% of households across the 6 SFR neighborhoods, with the highest 
participation rate attracted by the Group AB program. Remaining grant SFR budget funds were 
expended on retrofitting BMPs on City properties within the SFR drainage boundaries. Per-square-foot 
BMP installation costs for SFR and COM areas ranged from $0.03 to $0.57 for “A” improvements, 
$0.08 to $0.71 for “B” improvements, and $1.15 to $7.79 for “C” improvements.  Average costs per 
square foot were 30-58% higher, on average, for the SFR program compared to the COM program.   
     In most of the study areas in both the SFR and COM categories, the BMP implementation did not 
extend to the entire irrigated acreage within the area’s drainage boundary.   As shown in Table 2, SEEP 
BMP coverage achieved was generally higher in the COM than in the SFR areas.    

 Area  ID Total  
Area, acres 

Total Irrigated 
Area, acres 

BMP coverage 
area, acres 

BMP coverage as % of 
Irrigated Area 

 BMP coverage as 
% of total area 

A Areas 114.1 17.1 (15%)  6.48 37.9% 5.7% 
AB Areas 88.4 28.24 (32%)  14.15 50.1% 16% 
ABC 
Areas 13.09 5.6 (43%) 3.764 67.2% 28.7% 

COM 
 
 
 

COM 
Controls 128.61 34.5 (27%) 0 0% 0% 

A Areas 94.1 42.5 (45%) 10.03 23.6% 10.7% 
AB Areas 26.85 8.5 (32%) 1.6 18.8% 4.3% 
ABC 
Areas 79.34 39.6 (50%) 1.48 3.7% 1.9% 

SFR  
 
 
 

SFR 
Controls 79.0 38.5 (49%) 0 0 0 

Table 2 – BMP Implementation Summary   
     
EFFECTIVENESS MONITORING METHODOLOGY AND RESULTS 
     Three different data sets were planned in order to evaluate the effectiveness of the BMP retrofit 
program:  1) water consumption by parcel based on sales volume determined via water purveyor 
customer billings; 2) urban runoff flow volume measured through continuous-field-monitoring flow 
gauges installed in storm drains; and 3) concentrations of constituents (FIB, N, P, DOC, and 
conductivity) determined from laboratory analysis of field grab samples collected twice weekly from 
each area’s runoff.  Pre-retrofit data were collected for each assessment area over 12 weeks starting in 
May 2007, and post-retrofit data were collected for another 12 weeks starting in May 2008 after the 
BMPs were installed in the assessment areas.  Analyses and findings are summarized below. 
     Dry Weather Runoff Flow Reduction– Dry weather flow measurements were taken continuously 
for twelve weeks pre-retrofit from May to August 2007 and again post-retrofit in May-August 2008.  
Three of the assessment areas produced no measurable flow either year, and four areas had less than 
measurable flow under post-retrofit conditions.   For the remaining areas, a regression-modeling 
framework was used to measure both the mean change in flow volume and the uncertainty surrounding 
the mean change.   In order to account for site-area and year-to-year variability, Table 3 shows the pre- 
and post-retrofit runoff coefficients for the evaluated BMP Group COM areas relative to the 2007 pre-
retrofit runoff mean for the COM Control areas.  The un-retrofitted COM Control sites experienced a 
mean pre-to-post retrofit decline in runoff of 0.069”/day from the total site area.   
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Assessment 
Area 

2007 runoff 
coefficient, 
inches/day 
per unit 
area 

Std 
err 

t P>t 2008 runoff 
coefficient 
relative to 
pre-retrofit 
control mean 

Std 
err 

t P>t Internal change in 
runoff rate, 2007-
2008 in inches/day 
per unit area 

Control 
Areas, Mean  

0.080 .011 7.13 0 -0.069 .016 -4.35 0 -0.069 

Group A          
    RSMB3  -0.075 .018 -4.22 0 -0.078 .017 -4.35 0 -0.002 
    LWC6  -0.079 .021 -3.87 0 -0.072 .019 -3.76 0 +0.007 
Group AB          
    RSMB4 -0.066 .018 -3.65 0 -0.080 .017 -4.65 0 -0.013 
   LFP7  -0.073 .037 -1.98 .048 -0.062 .037 -1.66 .096 +0.011 
    DPC1 -0.050 .027 -1.86 .063 -0.069 .027 -2.55 .011 -0.019 
Group ABC          
   LHC3C -0.075 .033 -2.29 .022 -0.075 .032 -2.31 .021 +0.001 
   LHP6 +2.390 .033 72.37 0 +0.0002 .032 +0.01 .995 -2.390 
   LBP1 -0.075 .033 -2.31 .021 -0.055 .033 -1.67 .095 +0.021 
Table 3:  COM Area Runoff Rates 
     All but one of the COM BMP Group areas demonstrated somewhat lower 2007 runoff than the 
Control mean in 2007.  Only one of the retrofitted COM areas could be said to have experienced a pre-
to-post retrofit runoff decrease in 2008 significantly greater than the decrease from the COM Control 
areas, but confidence in the findings at even the one site is not high.  The magnitude of internal pre-to-
post-retrofit changes were relatively small at all the other retrofitted sites. It appears that the COM 
Control and BMP Group areas may not have been matched well enough to determine conclusive results.   
     Table 4 shows the pre- and post-retrofit runoff coefficients for the SFR areas relative to the pre-
retrofit 2007 runoff mean for the SFR Control areas.  The SFR Control areas experienced a mean decline 
from 2007 to 2008 of 0.068”/day from the total site area.   
Assessment 
Area 

2007 runoff, 
inches/day 
per unit area 

Std 
err 

t P>t 2008 runoff,  
“/day relative to 
2007 control mean 

Std 
err 

t P>t Internal change in 
runoff rate, 2007-
2008, “/day 

Control 
mean 

0.112 .010 10.58 0 -0.068 .015 -4.55 0 -0.068 

Group A          
   MVH8 -0.049 .018 -2.64 .008 -0.089 .019 -4.77 0 -0.041 
   MVH13 +0.947 .020 48.06 0 -0.087 .020 -4.39 0 -1.034 
Group AB          
   MVH12 +0.154 .023 6.48 0 -0.098 .024 -4.11 0 -0.252 
   LNH15 -0.030 .024 -1.24 .215 -0.070 .025 -2.84 .005 -0.040 
Group ABC          
   LNH14 -0.095 .020 -4.63 0 -0.045 .020 -2.23 .026 +0.049 
   MVH9 +0.534 .019 28.43 0 -0.105 .019 -5.55 0 -0.640 
Table 4:  SFR Area Runoff Rates 
     Half of the participating SFR areas demonstrated higher 2007 runoff than the Control SFR areas. 
After retrofit, all but one of the participating SFR areas showed a greater decrease relative to the pre-
retrofit Control mean than the control sites, with three areas – one in each BMP Group – showing 
internal pre-to-post retrofit decreases significantly greater than the Control mean decrease. Overall, the 
retrofitted SFR areas achieved a lower average post-retrofit runoff rate than the Control areas despite 
starting out with a higher average pre-retrofit runoff rate.  That five out of the six retrofitted SFR areas 
appeared to show decreased runoff post-retrofit is encouraging, considering that the vast majority of the 
households in the retrofitted areas did not implement SEEP BMPs. 
     In order to compare the SEEP SFR findings to the metric used in the earlier R3 Study, the SEEP 
runoff coefficients were converted into inches per day assuming runoff all came from the irrigated 
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portion of each drainage area.    The R3 Study reported a pre-retrofit SFR runoff rate averaging 
0.009”/day dropping to a post-retrofit runoff rate of 0.0045”/day.  In contrast, the comparable pre-
retrofit average runoff for SEEP SFR areas was 0.876”/day and the post-retrofit average was 0.058”/day.  
Average SFR runoff reduction achieved by R3 was -0.0045”, while the SEEP SFR BMP Groups 
achieved a reduction of –0.678”/day, relative to -0.140”/day reduction at the SEEP Control areas.  It 
should be noted that some or most of the difference between the 2004 R3 and 2008 SEEP SFR results 
may have been caused by year-to-year evapotranspiration variability, and/or may have been influenced 
by the Governor’s declaration of a statewide drought alert in June 2008.  Nevertheless, it seems 
reasonable to speculate that some part of the difference may be attributable to topography and soil type.  
The R3 Study was conducted in the alluvial flatlands of Irvine, while the SEEP SFR areas were terraced 
into the hilly clay-loam sedimentary region of south Orange County.  The SEEP findings suggest that 
for future irrigation BMP rebate programs, targeting sloped areas with low-infiltration rate soils may 
offer a higher overall return on investment (in terms of reducing both consumption and runoff) than 
comparable efforts in the flatlands.  The anticipated findings from the next-generation study currently 
being conducted in the hilly Poche residential area of San Clemente may help confirm this hypothesis.  
     Conductivity and Subsurface Flows -  Conductivity ranges from about 600 to 1800 μmhos/cm in 
south Orange County potable and reclaimed water supplies, and has been observed to be 5 to 10 times 
higher in some local groundwaters. The SEEP study examined conductivity as a possible tool for 
estimating the percentage of subsurface soil moisture seepage (entering the storm drain indirectly via 
unsealed pipe joints or sub-drain systems) compared to direct surface irrigation runoff in the storm drain 
flow.  Available pre-and post retrofit conductivity data are summarized in Table 5.   
Assessment Area 2007 conductivity mean ± 

std. dev., μmhos/cm 
Estimated %  

seepage, 2007 
2008 conductivity mean ± 

std. dev. , μmhos/cm 
Estimated % 

seepage, 2008 
MVH8 1083±249 0-4% 2724±1997 13-27% 

MVH13 1278±470 0-13% 1745±521 0-13% 
MVH12 1468±1648 0-11% 1278±470 0-11% 
LNH15 1634±452 0-12% 1354±525 0-8% 
LNH14 2478±2324 9-23% 4457±2324 37-51% 

SFR 
 
 

MVH9 1009±290 0-3% 2599±2085 11-25% 
LWC6 5283±981 48-62% 2187±1924 5-19% 

RSMB4 851±51 0% 4955±3466 44-58% 
DPC1 2012±514 4-17% 4143±2395 33-46% 

LHP6 3459±345 23-37% 2956±885 16-30% COM 

LBP1 7596±634 81-94% 5699±3207 52-66% 

Table 5:  Conductivity and Seepage   
     In 7 out of 11 cases, the conductivity and estimated seepage percentage were inversely related, 
increasing from the pre- to post-retrofit period as the total flow rate from irrigated areas decreased, or 
vice versa.  In the other cases the direction of conductivity shift relative to flow rate change was 
variable.  These results suggest that conductivity could not be used as a proportional seepage-estimating 
tool without confirmation via other parameters.   
     Water Consumption Savings - The Project Assessment and Evaluation Plan for the SEEP 
established targets to reduce potable water consumption by an average of 7 to 21% at SFR sites and an 
average of 5 to 15% at COM sites, based on customers’ water meter billings including both interior and 
exterior uses.  Unfortunately, the post-retrofit period allowed for monitoring water consumption under 
the funding grant was too brief to draw conclusions based on meter billings.  However, the general 
magnitude of exterior landscape water consumption savings accomplished via the SEEP may be roughly 
estimated by inference from the mean runoff reduction volume data from Control versus retrofitted sites.   
The Control sites saw an overall volume reduction of -55%, compared to –89.6% reduction at retrofitted 
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sites.  It should be noted that this method does not account for potential consumption savings (or 
increases) not reflected in the runoff rate, such as year-to-year evapotranspiration variability, modified 
overspray or infiltration characteristics, groundwater proportions, or other factors.    

Area ID Mean Runoff 
Flow, L/day, 2007 

Mean Runoff 
Flow, L/day/ 2008 

2007-2008   Change, 
L/Day Percent Change 

    LWC6  1,837 32,942 +31,105 +17930% 
    DPC1 19,047 7,061 -11,986 63% 
   LHP6 805,427 20,348 -785,079 -98% 

C
O

M
 - 

re
tro

fit
te

d 
 

     LBP1 7,561 11,781 +4,220 +56% 
   MVH8 352,903 127,849 -225,054 -64% 
MVH12 199,184 11,581 -187,603 -94% 

   LNH15 140,951 54,436 -86,515 -61% 
   LNH14 112,903 315,721 +202,818 +279% 

SF
R

 –
 

re
tro

fit
te

d 
  

     MVH9 4,211,109 28,056 4,183,053 -99% 
Total - retrofitted 5,850,922 609,775 -5,241,147 -89.6% 
Total – All Controls 1,025,886 461,557 -564,329 -55% 
Table 6:  Estimated Landscape Water Consumption Change 
 
     Runoff Water Quality Improvement – The mean change in concentration of FIB, nutrients, DOC 
and conductivity over all sites are summarized in Table 7.   

Water Quality Grab Sample 
Indicator 

2007 
Mean 

2008 
Mean 

Percent 
Change Difference Std Error t-statistic 

Total Coliform (cfu/100 ml) 16092 137507 755% 121415 9122 13.31 
Fecal Coliform (cfu/100ml) 6366 26701 319% 20334 3720 5.47 

Enterococcus (cfu/100ml) 21307 20187 -5% -1120 2471 -0.45 
Orthophosphate-P (mg/l) 0.5595 0.6437 15% 0.0842 0.0336 2.50 

Conductivity (µmhos/cm) 2264 2651 17% 387 144.7 2.68 
Total Nitrogen-N (mg/l) 9.8143 4.5559 -54% -5.2583 0.1868 -28.14 
Total Phosphorus (mg/l) 0.5964 0.6801 14% 0.0836 0.0350 2.39 

Dissolved Organic Carbon (mg/l) 19.9571 24.9237 25% 4.9666 1.8231 2.72 
Ammonia-N (mg/l) 3.2592 1.8646 -43% -1.3946 0.1320 -10.56 

Nitrate-N (mg/l) 6.5508 2.6803 -59% -3.8705 0.1038 -37.27 
Table 7: Pre- to Post- Retrofit Mean Water Quality Parameter Concentrations Over All Areas 
     The greatest measured change from 2007 to 2008  was in Coliform bacteria concentrations, which  
overall increased by an order of magnitude, possibly supported by a concurrent 25% concentration 
increase in the food sources represented by DOC.    In the context of the substantial daily flow volume 
reduction, overall Total Coliform daily load increased only about 33%, while Fecal Coliform daily load 
actually decreased by about 35%, and Enterococcus load decreased by about 85%.    
   Nitrogen compound concentrations decreased at all 14 sites while mean phosphorus concentration 
increased at over half the sites.  These changes resulted in an overall shift of the mean N:P concentration 
ratio downward from 16:1 to 7:1, which is considered beneficial from a regulatory standpoint.  Mean 
Total Nitrogen and Total Phosphorus concentration data were combined with total mean runoff volume 
to arrive at inferred loads for the two summer seasons (see Table 8).     
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Assessment Area Total Nitrogen 
Load in Kg, 2007 

Total Nitrogen 
Load in Kg, 2008 

Total Phosphorus 
Load in Kg, 2007 

Total Phosphorus 
Load in Kg, 2008 

MVH8 109.3 25.0 5.37 3.22 
MVH12 107.2 2.7 8.53 0.58 
LNH15 87.1 22.3 4.32 6.46 
LNH14 39.1 63.5 2.38 3.95 

SFR  
BMP 

Groups  

MVH9 729.5 2.4 32.20 0.25 
MVH7 337.6 54.1 40.4 3.9 SFR 

Controls  MVH11 226.0 70.8 19.09 13.23 
LWC6 1.9 13.8 0.10 1.09 

RSMB2 1.4 1.3 0.06 0.21 
DPC1 8.0 3.0 1.16 0.13 

LHP6 774.5 7.1 19.90 1.40 

COM 
BMP 
Groups 

LBP1 2.4 1.9 0.09 0.05 

COM 
Controls LHC3A 61.7 3.18 2.32 0.60 

Table 8:  Nitrogen and Phosphorus Loading 
     In the context of overall post-retrofit flow reduction, the overall nitrogen load by weight from the 
SEEP areas decreased by 99%, from 24,856 kg in Summer 2007 to 271 kg in Summer 2008.  The 
overall phosphorus load also decreased, but to a lesser extent (from 136 to 35.5 kg, or 74%).  
 
CONCLUSIONS 
     Overall, this study concluded that: 
     a)  Retrofitted SEEP SFR areas achieved a pre-to-post-retrofit area-weighted average runoff 
reduction from irrigated areas of –0.678”/day (-92%) greater than the reduction from un-retrofitted 
SEEP Control sites, compared to an average reduction of –0.0045”/day (-50%) achieved under the R3 
Study.   

b) In 7 out of 11 cases, conductivity appeared to be useful as an indicator for estimating the 
proportion of surface irrigation runoff versus subsurface seepage influents in the storm drain,.  
The estimated seepage proportion varied widely between sites and year to year, ranging from 0% 
to 94% of the dry weather flow. 

c) Mean daily runoff volume from all retrofitted areas declined 89.5% from 2007 to 2008, 
compared to a 55% decline at un-retrofitted Control areas.       

d) Runoff flow reduction helped achieve an estimated 99% reduction in total nitrogen load by 
weight and an estimated 74% reduction in total phosphorus load overall from the SEEP areas.  

e) The limited number of SEEP study areas and the  variability between areas did not allow for any 
clear conclusions to be drawn regarding the relative runoff or pollutant load reduction 
effectiveness of the three SEEP BMP Groups (A, AB and ABC).   
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A&N Technical Services, Inc., Chris Crompton of the County of Orange OC Watersheds Program, 
Mariah Mills of the San Diego Regional Water Quality Control Board, and Chris Forsyth of Sierra 
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From:  "Nancy Palmer" <npalmer@ci.laguna-niguel.ca.us> 
To: <bneill@waterboards.ca.gov> 
Date:  3/26/2009 10:49 AM 
Subject:  SEEP grant findings summary 
Attachments: MWDOC SEEP Conference Paper-SDJ 3-24-09.pdf; Conference Paper Cover Letter. 
 pdf 
 
MessageHi Ben, 
As we discussed, attached is the summary report for the SEEP grant project 
just completed by the South Orange County CoPermittees in partnership with 
the water supply agencies. 
 
What's interesting about the findings is they suggest that, in this region 
due to peculiarities of local geology, reducing the volume of landscape 
irrigation runoff may increase the relative proportion of subsoil water 
seepage  in the storm drains, and end of driving the concentrations of 
certain geologically-derived constituents UP, even while overall discharge 
loads go DOWN.  The SEEP  study shows this effect for phosphates.  The 
County has done some source investigations showing that the same may be true 
in some locations for several metals (cadmium, nickel, zinc). 
 
Also:  How are you coming along with the idea of releasing the Fact Sheet 
for the revised Tentative Order, sooner rather than later? 
 
Thank you, 
Nancy Palmer 
City of Laguna Niguel 
949-362-4384 
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March 24, 2009 

Orange County MS4 Permit Stakeholder Working Group  
Discussion Summary by OC Watersheds 

 
A group consisting of representatives from OC Watersheds, Coastkeeper/Natural 
Resources Defense Council, and the Building Industry met multiple times to discuss new 
and redevelopment design requirements, including Low Impact Development (LID) 
requirements contained in the Orange County Santa Ana MS4 permit.  At the conclusion 
of the discussion, the Group was unable to agree upon a statement of consensus points 
and perspectives. 
 
After meetings involving the Regional Board on February 5 and March 4, OC 
Watersheds believed that there was consensus on 3 points.  These points (below) were 
included in the County’s comment letter of February 13. 
 

• Performance standards for implementing LID BMPs other than effective 
impervious area (EIA) are acceptable if a technically equivalent standard can be 
identified.  A performance standard known as volume capture has been 
discussed;  

• Sizing LID BMPs to capture the 85th percentile storm event (DAMP event) is an 
acceptable alternative to EIA as a performance standard provided that technically-
based, strict, and clear feasibility criteria are developed for any project that cannot 
meet LID BMP requirements, and;  

• Prioritized LID/SUSMP BMPs for water quality volume capture are represented 
by:  (a) infiltration, harvesting and re-use, or evapotranspiration BMPs; or (b) 
vegetated BMPs including bioretention and/or biofiltration.  Water quality volume 
not captured by LID BMPs shall be treated consistent with DAMP requirements.  

 
Subsequently, efforts to move the consensus points forward with further interpretation 
resulted in a significant divergence of views, most significantly on the relative role of 
retention, biofiltration and vegetative LID BMPs, that could not be resolved. Regarding 
the interpretation of these consensus points OC Watersheds supported the following 
approaches in the discussions: 
 

• Retention or treatment and discharge of the DAMP event on-site using category 
(a) and (b) LID BMPs.  Establish rigorous feasibility criteria to guide the selection 
of category (a) and (b) LID BMPs.   

• Alternative compliance options for instances where management of the entire 
DAMP event using category (a) or (b) LID BMPs is found to be infeasible.  

• Payment in lieu for offsite LID BMPs as preferred alternative compliance option 
– potentially established through water quality-based watershed master planning. 

• Use of on-site or regional treatment BMPs in specific circumstances.  
• Development of performance and design standards for BMPs and a minimum site 

retention standard.   
• Water quality credits or volume offsets for specified types of sustainable and infill 

development (densification, mass transit oriented, brownfield redevelopment, 
etc.). 
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From:  James Smith 
To: Orange County MS4 Copermittees 
CC: Ben Neill;  Chad Loflen;  David Barker;  James Smith 
Date:  4/29/2009 4:55 PM 
Subject:  Proposed updates to the Tentative Order No. R9-2009-0002 
Attachments: Updates and Errata_29Apr09.pdf 
 
Copermittees, 
  
Please find attached draft and proposed language updating the 13 March 09 version of 
the MS4 Permit for So. OC.  The changes have come about from our discussions 
(Public Work Shop and 16 Apr meeting) and talks with the USEPA. 
  
I look forward to discussing these changes and continuing our dialogue on the permit. 
  
Respectfully, 
  
-Jimmy 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  4/15/2009 10:21 AM 
Subject:  R9-2009-0002 Supplemental Fact Sheet 
Attachments: R9-2009-0002 Supplemental Fact Sheet.pdf; Part.003; Part.004 
 
 
Dear Interested Parties, 
  
Please find attached the Supplemental Fact Sheet for the Revised Tentative Order R9-2009-0002, the Southern Orange County MS4 Permit.  
This document will also be posted on the San Diego Regional Board's website. 
  
As always, if you have any questions, please feel free to contact me. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  5/5/2009 4:38 PM 
Subject:  RB9 - Orange County MS4 Permit, updates and errata 
Attachments: Updates and Errata_5May09.pdf; Part.003; Part.004 
 
 
  
Dear interested party,  
  
Attached to this email is an updates and errata document showing tentative updates to the Region 9 Orange County MS4 permit.  These changes 
are only proposed and draft.  We anticipate discussion at tomorrow's public stakeholder meeting.  As a reminder, the meeting is scheduled to 
begin at 9:00 AM and will be held at the Ocean Institute, 24200 Dana Point Harbor Dr., Dana Point, CA. 
  
Please feel free to contact me if you have any questions.  I hope to see you at the meeting tomorrow. 
  
Sincerely, 
  
Ben Neill 
(858) 467-2983 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  3/20/2009 10:50 AM 
Subject:  RB9 - Orange County Municipal Permit Workshop Notice April 3, 2009 
Attachments: Workshop notice.pdf; Part.003; Part.004 
 
 
Dear Interested Parties, 
  
Please see the attached public workshop notice for the Orange County Municipal Storm Water Permit to be held at the City of Mission Viejo City 
Hall on Friday, April 3rd, 2009.  Please contact me for additional information. 
  
  
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 4:54 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit bobj@smwd.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 151836 ) bobj@smwd.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> delete bobj@smwd.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part1931E360.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part1931E360.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:bobj@smwd.com">bobj@smwd.co= 
> m</A></DIV></BODY></HTML> 
> --=__Part1931E360.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007296



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 4:52 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit debrah@msentitle.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 156129 ) debrah@msentitle.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete debrah@msentitle.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part68409211.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part68409211.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:debrah@msentitle.com">debra= 
> h@msentitle.com</A></DIV></BODY></HTML> 
> --=__Part68409211.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007297



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 4:53 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit jmoon@trcsolutions.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 151933 ) jmoon@trcsolutions.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> delete jmoon@trcsolutions.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part250DDF5C.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part250DDF5C.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:jmoon@trcsolutions.com">jmo= 
> on@trcsolutions.com</A></DIV></BODY></HTML> 
> --=__Part250DDF5C.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007298



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/20/2009 3:03 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit khaley@iwpnews.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 182627 ) khaley@iwpnews.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete khaley@iwpnews.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__PartA981295E.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__PartA981295E.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:khaley@iwpnews.com">khaley@= 
> iwpnews.com</A></DIV></BODY></HTML> 
> --=__PartA981295E.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007299



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 5:05 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit lball@faubelpublicaffairs.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 135059 ) lball@faubelpublicaffairs.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> delete lball@faubelpublicaffairs.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part735B8905.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part735B8905.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:lball@faubelpublicaffairs.c= 
> om">lball@faubelpublicaffairs.com</A></DIV></BODY></HTML> 
> --=__Part735B8905.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007300



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/20/2009 3:02 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit lisa.gonzales@rdmd.ocgov.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 137843 ) lisa.gonzales@rdmd.ocgov.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> Delete lisa.gonzales@rdmd.ocgov.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__PartC5ED4532.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__PartC5ED4532.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:lisa.gonzales@rdmd.ocgov.co= 
> m">lisa.gonzales@rdmd.ocgov.com</A></DIV></BODY></HTML> 
> --=__PartC5ED4532.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007301



From:  "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 
To: <BNeill@waterboards.ca.gov> 
Date:  3/16/2009 4:53 PM 
Subject:  Re: your delete request 
 
Re: your delete request 
> delete reg9_oc_ms4permit mkelly@irvinesci.com 
 
Your delete command unsubscribed members from the following lists:  
 
reg9_oc_ms4permit: 1 member unsubscribed 
    ( 147138 ) mkelly@irvinesci.com 
 
 
 
---------------------------------------------------------- 
 
The following lines in your email message did not appear to be 
Lyris ListManager commands and were skipped: 
 
> delete mkelly@irvinesci.com 
>  -> You did not specify a valid mailing list name to delete from. 
> This is a MIME message. If you are reading this text, you may want to 
> consider changing to a mail reader or gateway that understands how to 
> properly handle MIME multipart messages. 
> --=__Part4169BB38.0__= 
> Content-Type: text/plain; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> --=__Part4169BB38.0__= 
> Content-Type: text/html; charset=US-ASCII 
> Content-Transfer-Encoding: quoted-printable 
> Content-Description: HTML 
> <HTML><HEAD> 
> <META http-equiv=3DContent-Type content=3D"text/html; charset=3Dutf-8"> 
> <META content=3D"MSHTML 6.00.2900.5726" name=3DGENERATOR></HEAD> 
> <BODY style=3D"MARGIN: 4px 4px 1px; FONT: 10pt Tahoma"> 
> <DIV>login benhur9</DIV> 
> <DIV>delete reg9_oc_ms4permit <A href=3D"mailto:mkelly@irvinesci.com">mkell= 
> y@irvinesci.com</A></DIV></BODY></HTML> 
> --=__Part4169BB38.0__=-- 
 
This email message is simply a notification of how Lyris ListManager understood 
your email message.  If you want to resend your commands, send 
them to lyris@swrcb18.waterboards.ca.gov 
 
 

0007302



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/16/2009 4:55 PM 
Subject:  reg9_oc_ms4permit error mail from: bobj@smwd.com 
 
This email message could not be delivered to bobj@smwd.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: bobj@smwd.com 
Name:  Robert Jordan 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit bobj@smwd.com 
 
--- 
 
Message body: 
 
Message-Id: <%%recip.smtpmessageid%%> 
X-lyris-type: unsubscribed 
To: %%recip.hdrto%% 
From: %%listmanager.hdrfromnoreply%% 
Subject: Re: your unsubscribe request 
Date: Mon, 16 Mar 2009 16:53:34 -0800 
MIME-Version: 1.0 
Content-Type: text/plain; 
 charset="ISO-8859-1" 
Content-Transfer-Encoding: 8bit 
 
you have been unsubscribed from '%%list.name%%'. 
 

0007303



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/16/2009 4:52 PM 
Subject:  reg9_oc_ms4permit error mail from: debrah@msentitle.com 
 
This email message could not be delivered to debrah@msentitle.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: debrah@msentitle.com 
Name:  Debrah Bishop 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit debrah@msentitle.com 
 
--- 
 
Mail Transaction log: 
 
Domain msentitle.com has been reported by DNS as being invalid, so member with email address debrah@msentitle.com cannot receive mail. 
 
--- 
 
Message body: 
 
Message-Id: <%%recip.smtpmessageid%%> 
X-lyris-type: unsubscribed 
To: %%recip.hdrto%% 
From: %%listmanager.hdrfromnoreply%% 
Subject: Re: your unsubscribe request 
Date: Mon, 16 Mar 2009 16:52:02 -0800 
MIME-Version: 1.0 
Content-Type: text/plain; 
 charset="ISO-8859-1" 
Content-Transfer-Encoding: 8bit 
 
you have been unsubscribed from '%%list.name%%'. 
 

0007304



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  4/10/2009 2:10 PM 
Subject:  reg9_oc_ms4permit error mail from: jgregg@coastal.ca.gov 
 
The following email message was 'bounced' to Lyris ListManager. 
 
This person has bounced 1 message(s) in recent days. 
 
Lyris identified the user who bounced this message as:  
 
Email: jgregg@coastal.ca.gov 
Name:  Jack H. Gregg 
List:  reg9_oc_ms4permit 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit jgregg@coastal.ca.gov 
 
--- 
 
Message body: 
 
Return-Path: <> 
Received: from mailshark.coastal.ca.gov ([134.186.64.147]) by  with SMTP (Lyris ListManager SOLARIS/SPARC version 7.6a); Fri, 
10 Apr 2009 13:45:34 -0800 
From: postmaster@coastal.ca.gov 
To: bounce-reg9_oc_ms4permit-135092@swrcb18.waterboards.ca.gov 
Date: Fri, 10 Apr 2009 13:45:15 -0700 
MIME-Version: 1.0 
Content-Type: multipart/report; report-type=delivery-status; 
 boundary="9B095B5ADSN=_01C93CA4860DCFC80004EE45mailshark.coasta" 
X-DSNContext: 335a7efd - 4460 - 00000001 - 80040546 
Message-ID: <wC9cDAMSN00001ae6@mailshark.coastal.ca.gov> 
Subject: Delivery Status Notification (Failure) 
 
This is a MIME-formatted message.   
Portions of this message may be unreadable without a MIME-capable mail program. 
 
--9B095B5ADSN=_01C93CA4860DCFC80004EE45mailshark.coasta 
Content-Type: text/plain; charset=unicode-1-1-utf-7 
 
This is an automatically generated Delivery Status Notification. 
 
Delivery to the following recipients failed. 
 
       jgregg@coastal.ca.gov 
 
 
 
 
--9B095B5ADSN=_01C93CA4860DCFC80004EE45mailshark.coasta 
Content-Type: message/delivery-status 
 
Reporting-MTA: dns;mailshark.coastal.ca.gov 
Received-From-MTA: dns;CoastalSpam.coastal.ca.gov 
Arrival-Date: Fri, 10 Apr 2009 13:45:14 -0700 
 
Final-Recipient: rfc822;jgregg@coastal.ca.gov 
Action: failed 
Status: 5.2.3 
X-Display-Name: Jack Gregg 
 
 
--9B095B5ADSN=_01C93CA4860DCFC80004EE45mailshark.coasta 
Content-Type: message/rfc822 
 

0007305



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/16/2009 4:54 PM 
Subject:  reg9_oc_ms4permit error mail from: jmoon@trcsolutions.com 
 
This email message could not be delivered to jmoon@trcsolutions.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: jmoon@trcsolutions.com 
Name:  Jason Moon 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit jmoon@trcsolutions.com 
 
--- 
 
Message body: 
 
Message-Id: <%%recip.smtpmessageid%%> 
X-lyris-type: unsubscribed 
To: %%recip.hdrto%% 
From: %%listmanager.hdrfromnoreply%% 
Subject: Re: your unsubscribe request 
Date: Mon, 16 Mar 2009 16:53:02 -0800 
MIME-Version: 1.0 
Content-Type: text/plain; 
 charset="ISO-8859-1" 
Content-Transfer-Encoding: 8bit 
 
you have been unsubscribed from '%%list.name%%'. 
 

0007306



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/20/2009 11:40 AM 
Subject:  reg9_oc_ms4permit error mail from: khaley@iwpnews.com 
 
This email message could not be delivered to khaley@iwpnews.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: khaley@iwpnews.com 
Name:  Kathleen Haley 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit khaley@iwpnews.com 
 
--- 
 
Message body: 
 
Message-Id: <LYRIS-%%memberid%%-514826-2009.03.20-10.49.40--%%poundemail%%@%%site.domainname%%> 
X-Mailer: Novell GroupWise Internet Agent 7.0.3  
Date: Fri, 20 Mar 2009 10:49:23 -0700 
From: lyris@swrcb18.waterboards.ca.gov 
To: %%nameemail%% 
Subject: RB9 - Orange County Municipal Permit Workshop Notice April 3, 2009 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=__Part062E8133.0__=" 
List-Unsubscribe: <mailto:%%email.unsub%%> 
 
This is a MIME message. If you are reading this text, you may want to  
consider changing to a mail reader or gateway that understands how to  
properly handle MIME multipart messages. 
 
--=__Part062E8133.0__= 
Content-Type: multipart/alternative; boundary="=__Part062E8133.1__=" 
 
--=__Part062E8133.1__= 
Content-Type: text/plain; charset=US-ASCII 
Content-Transfer-Encoding: quoted-printable 
 
 
Dear Interested Parties, 
=20 
Please see the attached public workshop notice for the Orange County = 
Municipal Storm Water Permit to be held at the City of Mission Viejo City = 
Hall on Friday, April 3rd, 2009.  Please contact me for additional = 
information. 
=20 
=20 
=20 
=20 
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 

0007307



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/16/2009 5:05 PM 
Subject:  reg9_oc_ms4permit error mail from: lball@faubelpublicaffairs.com 
 
This email message could not be delivered to lball@faubelpublicaffairs.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: lball@faubelpublicaffairs.com 
Name:  Lisa Ball 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit lball@faubelpublicaffairs.com 
 
--- 
 
Message body: 
 
Message-Id: <%%recip.smtpmessageid%%> 
X-lyris-type: unsubscribed 
To: %%recip.hdrto%% 
From: %%listmanager.hdrfromnoreply%% 
Subject: Re: your unsubscribe request 
Date: Mon, 16 Mar 2009 17:04:52 -0800 
MIME-Version: 1.0 
Content-Type: text/plain; 
 charset="ISO-8859-1" 
Content-Transfer-Encoding: 8bit 
 
you have been unsubscribed from '%%list.name%%'. 
 

0007308



From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/20/2009 10:51 AM 
Subject:  reg9_oc_ms4permit error mail from: lisa.gonzales@rdmd.ocgov.com 
 
The following email message was 'bounced' to Lyris ListManager. 
 
This person has bounced 1 message(s) in recent days. 
 
Lyris identified the user who bounced this message as:  
 
Email: lisa.gonzales@rdmd.ocgov.com 
Name:  Lisa Gonzales 
List:  reg9_oc_ms4permit 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit lisa.gonzales@rdmd.ocgov.com 
 
--- 
 
Message body: 
 
Return-Path: <> 
Received: from mx4.mail.ocgov.com ([206.194.127.218]) by  with SMTP (Lyris ListManager SOLARIS/SPARC version 7.6a); Fri, 
20 Mar 2009 10:51:34 -0800 
Received: from ([172.26.16.201]) 
 by mx4.mail.ocgov.com with ESMTP  id 7100074.20509444; 
 Fri, 20 Mar 2009 10:51:19 -0700 
From: postmaster@ocpw.ocgov.com 
To: bounce-reg9_oc_ms4permit-137843@swrcb18.waterboards.ca.gov 
Date: Fri, 20 Mar 2009 10:51:18 -0700 
MIME-Version: 1.0 
Content-Type: multipart/report; report-type=delivery-status; 
 boundary="9B095B5ADSN=_01C9A1025EBE96510004D8E4EXCHANGE2003.PFR" 
X-DSNContext: 7ce717b1 - 1158 - 00000002 - 00000000 
Message-ID: <RdIkh0Bn400000e1e@EXCHANGE2003.PFRDNET.COM> 
Subject: Delivery Status Notification (Failure) 
 
This is a MIME-formatted message.   
Portions of this message may be unreadable without a MIME-capable mail program. 
 
--9B095B5ADSN=_01C9A1025EBE96510004D8E4EXCHANGE2003.PFR 
Content-Type: text/plain; charset=unicode-1-1-utf-7 
 
This is an automatically generated Delivery Status Notification. 
 
Delivery to the following recipients failed. 
 
       Lisa.Gonzales@ocpw.ocgov.com 
 
 
 
 
--9B095B5ADSN=_01C9A1025EBE96510004D8E4EXCHANGE2003.PFR 
Content-Type: message/delivery-status 
 
Reporting-MTA: dns;EXCHANGE2003.PFRDNET.COM 
Received-From-MTA: dns;pfrdnet.com 
Arrival-Date: Fri, 20 Mar 2009 10:51:17 -0700 
 
Final-Recipient: rfc822;Lisa.Gonzales@ocpw.ocgov.com 
Action: failed 
Status: 5.2.2 
X-Display-Name: Gonzales, Lisa 
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From:  "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov> 
To: <bneill@waterboards.ca.gov> 
Date:  3/16/2009 4:53 PM 
Subject:  reg9_oc_ms4permit error mail from: mkelly@irvinesci.com 
 
This email message could not be delivered to mkelly@irvinesci.com 
 
This person has bounced 2 message(s) in recent days. 
 
Lyris ListManager has determined that this person's email address is no longer valid,  
and their membership has been set to "held". 
 
Here is additional information about this error: 
 
Email: mkelly@irvinesci.com 
Name:  Michael Kelly 
List:  reg9_oc_ms4permit 
Cause: Email address appears to be invalid 
 
To delete this member, send the following two line message to 
lyris@swrcb18.waterboards.ca.gov 
 
   login (enter your password here) 
   delete reg9_oc_ms4permit mkelly@irvinesci.com 
 
--- 
 
Message body: 
 
Message-Id: <%%recip.smtpmessageid%%> 
X-lyris-type: unsubscribed 
To: %%recip.hdrto%% 
From: %%listmanager.hdrfromnoreply%% 
Subject: Re: your unsubscribe request 
Date: Mon, 16 Mar 2009 16:52:32 -0800 
MIME-Version: 1.0 
Content-Type: text/plain; 
 charset="ISO-8859-1" 
Content-Transfer-Encoding: 8bit 
 
you have been unsubscribed from '%%list.name%%'. 
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From:  <lyris@swrcb18.waterboards.ca.gov> 
To: Ben Neill <bneill@waterboards.ca.gov> 
Date:  4/10/2009 2:00 PM 
Subject:  South Orange County MS4 Permit Hearing Date Change 
Attachments: Workshop slides.pdf; Part.003; Part.004; Workshop slides.pdf; Part.003; Par 
 t.004 
 
 
  
Dear Interested Party, 
  
Attached is a copy of my presentation slides given at the April 3 workshop in Mission Viejo.  Thank-you to everyone who was able to attend and 
provide comments. 
  
We will be holding a meeting with only the Copermittees on April 16, 2009.  We are hoping to hold another public meeting on the week of April 
27 through May 1. 
  
IMPORTANT:  The public hearing on the Orange County MS4 permit has been rescheduled for July 1, 2009 at the Ocean Institute in Dana 
Point, 24200 Dana Point Harbor Dr.   This change subsequently has extended the comment period.  Written comments received before May 15, 
2009 will be provided with a written response.  Written comments or testimony received by 5:00 PM on June 19, 2009 will be provided to the 
Regional Board in time for the July 1 public hearing.   
  
Please contact me with any questions. 
  
Sincerely, 
  
  
Ben Neill 
Water Resource Control Engineer 
Northern Watershed Protection Unit 
San Diego Regional Water Quality Control Board 
9174 Sky Park Ct., Suite 100 
San Diego, CA 92123 
Tel: (858) 467-2983 
Fax: (858) 571-6972 
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Updates to the March 13, 09 Public Release Draft as of 5 May 09  

Tentative Order Changes  Page 1 

These changes represent tentative changes to the March 13, 2009 release of 
Tentative Order No. R9-2009-0002.  The changes are the result of meetings and 
conversations with the Copermittees and with the USEPA. 
 
Permit Changes 
 
Title Page: 
The words “of Runoff” have been removed from title.  The new title should read: 
 

Waste Discharge Requirements for Discharges of Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) Draining the 
Watershed of the County of Orange, the Incorporated Cities of Orange 
County, and the Orange County Flood Control District Within the San 
Diego Region 

 
Page 15 
Finding E.12 (new language) 
This Order intends to incorporates only those MS4 WLAs developed in TMDLs 
that have been adopted by the Regional Water Board and have been approved 
by the State Board, Office of Administrative Law and U.S. EPA.  ApprovedThe 
TMDL WLAs in the Order are to be addressed using water quality-based numeric 
effluent limits (WQBELs) calculated at end-of-pipe.  Water quality-based effluent 
limits for storm water and non-storm water discharges have been included within 
this Order only if the TMDL has received all necessary approvals.  Non-storm 
water dry weather TMDLs have been included in this Order as water quality-
based effluent limits.  Adopted TMDLs will are likely to be addressed as Cleanup 
and Abatement Orders (CAOs) Cease and Desist Orders (CDOs) subject to 
approval and adoption by the Regional Board.  Storm water compliance date(s), 
schedules and monitoring to assess compliance will be included within each 
adopted TMDL CAOCDO, even if said date(s) do not fall within the term of this 
Order. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

0007313



 

Tentative Order Changes  Page 2 

 
Page 19 
Section B.2 
The following categories of non-storm water discharges are not prohibited unless 
a Copermittee or the Regional Board identifies the discharge category as a 
source of pollutants to waters of the U.S.  For such a discharge category, the 
Copermittee must either prohibit the discharge category or develop and 
implement appropriate control measures to prevent the discharge of pollutants to 
the MS4 and report to the Regional Board pursuant to Section K.1 and K.3 of this 
Order. 
 

a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 

35.2005(20)] to MS4s; 
d. Uncontaminated pumped ground water; 
e. Foundation drains; 
f. Springs; 
g. Water from crawl space pumps; 
h. Footing drains; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing1; 
l. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
m. 
n.m. Individual residential car washing;  
o.n. Dechlorinated swimming pool discharges; and  
o. Saline swimming pool discharges directly to a saline water body. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
1
 This exemption does not include fire suppression sprinkler system maintenance and testing 

discharges.  Those discharges may be regulated under Section B.3. 
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Page 20 
C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMTS 
 
Section C.1 (new language) 
Section C of this Order incorporates numeric limits to assure non-storm water dry 
weather discharges from the Orange County MS4 into receiving waters are not 
causing, threatening to cause or contributing to a condition of pollution or 
nuisance and to protect designated Beneficial Uses.  Compliance with NELs 
provides an assessment of the effectiveness of the prohibition of non-storm water 
discharges and of the appropriateness of exempted non-storm water discharges.  
Compliance with Section C of this permit requires that exceedances of NELs 
result in one of the following outcomes: 
 

a. Copermittees investigate the source of the exceedance and determine 
that it is natural (non-anthropogenically influenced) in origin and 
conveyance.  The findings are to be conveyed to the Regional Board for 
review and acceptance. 

b. Copermittees investigate the source of the exceedance and determine 
that the source is an illicit discharge or connection.  The Copermittees are 
to remove the discharge to the MS4 and report the findings, including any 
enforcement action(s) taken, to the Regional Board.  Those seeking to 
continue such a discharge must become subject to a separate NPDES 
permit. 

c. Copermittees investigate the source of the exceedance and determine 
that the source is an exempted non-storm water discharge.  The 
Copermittees shall investigate the appropriateness of the discharge 
continuing to be exempt and report the findings to the Regional Board. 

 
 
Section C.3 (new language) 
Each Copermittee shall implement all measures to comply (as described in C.1) 
with the numeric limits in Section C of this Order.  It is not the intent of this Permit 
to regulate natural sources and conveyances of constituents listed in Table 3.  To 
be relieved of the requirements to meet NELs and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the NEL exceedance is not anthropogenic in nature. 
 
Page 20 
Section C.4 (new language) 
Monitoring of effluent will occur end-of-pipe prior to discharge into the receiving 
waters, with a focus on at Major Outfalls, as defined in 40 CFR 122.26(b)(5) and 
(b)(6) and Attachment E of this Order.  The Copermittees shall develop their 
monitoring plans to sample a representative percentage of major outfalls and 
identified stations within each hydrologic subarea.  At a minimum outfalls that 
exceed NELs shall be monitored in the subsequent year.  Any station that does 
not exceed an NEL for 3 years may be replaced with a different station. 
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Update to Table 3 
Updated Table 3 now includes specific citations for NELs and changes California 
Toxic Rule (CTR) values to formulas in order to allow consideration of synoptic 
hardness.  Measurement of hardness is required to determine compliance and 
must occur in the receiving water for the discharge.   
 
 
Table 3. Non-storm Water Dry Weather Numeric Limits (updated) 

Constituents Hydrological Area Criteria Source 

Total Dissolved Solids Group 1* 1000 mg/L BPO 

Total Dissolved Solids Group 2** 500 mg/L BPO 

Turbidity (NTU) Group 1+2 20 BPO 

pH Group 1+2 Between 6.5-8.5 BPO 

Iron Group 1+2 0.3 mg/L BPO 

Dissolved Oxygen WARM Group 1+2  5.0 mg/L BPO 

Dissolved Oxygen COLD Group 1+2 6.0 mg/L BPO 

Total Phosphorus Group 1+2 0.1 mg/L BPO 

Nitrite + Nitrate Group 1+2 1.0 mg/L BPO 

Methylene Blue Active 
Substances (MBAS) 

Group 1+2 0.5 mg/L BPO 

Arsenic, Dissolved Group 1+2 5 µg/L CTR 

Cadmium, Dissolved Group 1+2 4.3 µg/L CTR*** 

Chromium (III), Dissolved Group 1+2 550 µg/L CTR*** 

Chromium (VI), Dissolved Group 1+2 16 µg/L CTR*** 

Copper, Dissolved Group 1+2 13 µg/L CTR*** 

Lead, Dissolved Group 1+2 65 µg/L CTR*** 

Nickel, Dissolved Group 1+2 470 µg/L CTR*** 

Zinc, Dissolved Group 1+2 120 µg/L CTR*** 

Sulfate Group 1* 500 mg/L BPO 

Sulfate Group 2** 250 mg/L BPO 

Chlorides (Cl) Group 1* 400 mg/L BPO 

Chlorides (Cl) Group 2** 250 mg/L BPO 

* Group 1: Laguna Hydrologic Area 
**Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 

***Metal Criteria are expressed as a function of total hardness in the water body (receiving 
waters).  Values displayed in the table correspond to a total hardness of 100 mg/L.  Actual criteria 
according to hardness can be found in 40 CFR 131.38(b)(2). CTR requires that the acute criterion 
for a pollutant be exceeded no more than once in three years on the average (65 Fed. Register 
31702 (May 18, 2000)).  
BPO = Basin Plan Objective 
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Table 3a. Non-storm Water Dry Weather Numeric Limits for Indicator Bacteria 
Constituents HA Maximum Source 

E. coli Single Sample (Fresh Waters) Group 1+2 235 cfu/100 ml BPO 

E. coli Geometric Mean (Fresh Water) Group 1+2 126 cfu/100 ml BPO 

Fecal Coliform REC 1 Single Sample Group 1+2 400 cfu/100 ml BPO 

Fecal Coliform REC 1 Geometric Mean Group 1+2 200 cfu/100 ml BPO 

Enterococci Geometric Mean (Fresh Waters) Group 1+2 33 cfu/100 ml BPO 

Enterococci Geometric Mean (Marine Waters) Group 1+2 35 cfu/100 ml BPO 

Enterococci Single Sample (Fresh Waters) Group 1+2 61 cfu/100 ml BPO* 

Enterococci Single Sample (Marine Waters) Group 1+2 104 cfu/100 ml BPO* 

* The single sample maximum will depend upon the designation of the REC-1 area.  Listed 
maximums represent designated beach use areas.  
 

 
Page 21 

D. MUNICIPAL ACTION LEVELS 
 
Section D.1 (new language) 
Beginning Year 3 after Order adoption date, a running average of twenty percent 
or greater number of exceedances of any discharge of storm water from the MS4 
to waters of the United States that exceed the Municipal Action Levels (MALs) for 
the pollutants listed in Table 4 (below) will require each Copermittee to 
affirmatively augment and implement all necessary storm water controls and 
measures to reduce the discharge of the associated class of pollutants(s) in the 
affected watershed to the MEP.  Exceedances after Year 3 of the MAL(s) shall 
create a presumption that the Copermittee(s) have not complied to the MEP and 
have failed to implement adequate storm water control measures and BMPs to 
comply with the MEP requirement. The Copermittee shall utilize the exceedance 
information as a high priority consideration when adjusting and executing annual 
work plans, as required by this Permit.  Failure to appropriately consider and 
react to MAL exceedances in an iterative manner creates a presumption that the 
Copermittee(s) have not complied to the MEP. 
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Updates to Table 4 
Updated Table 4 includes MALs based upon data from the USEPA Climate Zone 
6 (arid west) regional subset of nationwide Phase I MS4 data.  
 
Table 4: Municipal Action Levels (new action levels) 

Pollutant Action Level 
pH 6.5-9.0 
Turbidity (NTU) 135 
Total Dissolved Solids (mg/L) 500*, 1000** 
COD (mg/L) 282 
Nitrate & Nitrite total (mg/L) 1.44 
P total (mg/L) 1.05 
Cd total (µg/L) 1.61 
Cr total (µg/L) 28.57 
Cu total (µg/L) 86.49 
Pb total (µg/L) 100.33 
Ni total (µg/L) 26.34 
Zn total (µg/L) 1511.10 
Hg total (µg/L) 1.40 

*Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 
**Group 1: Laguna Hydrologic Area 

 
Page 22 
Section D.2 (new language) 
The end-of-pipe assessment points for the determination of MAL compliance are 
all major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The 
Copermittees shall develop their monitoring plans to sample a representative 
percent of the outfalls within each hydrologic subarea.  At a minimum, outfalls 
that exceed MALs shall be monitored in the subsequent year.  Any station that 
does not exceed an MAL for 3 years may be replaced with a different station.  
MAL samples must be 24 hour time weighted composites. 
 
Page 22 
Section D.3 (new language) 
The absence of MAL exceedances does not give rise to a presumption that the 
Copermittee(s) is in compliance with MEP criteria. The absence of MAL 
exceedances does not relieve the Copermittees from implementing all other 
required elements of this Permit. 
 
Page 22 
Section D.4 (new section) 
It is not the intent of this Permit to regulate natural sources and conveyances of 
constituents listed in Table 4.  To be relieved of the requirements to prioritize 
pollutant/watershed combinations for BMP updates and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the MAL exceedance is not anthropogenic in nature. 
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Page 22 
Section D.5 (new section) 
The MALs will be reviewed and updated at the end of every permit cycle.  The 
data collected pursuant to D.2 above can be used to create MALs based upon 
local data.  It is the goal of the MALs, through the iterative and MEP process, to 
have outfall storm water discharges meet all applicable water quality objectives.   
 
Page 28 
F.1. Development Planning Component 
F.1.d.  Standard Storm Water Mitigation Plans (SSMPs) 
The footnote is updated to refer to section F.1.(a) through (h). 
 
Page 33 
Section F.1.d.(4)(c) (new section) 
LID structural site design BMPs shall be sized and designed to ensure capture of 
the 85th percentile storm event (“design capture volume”)  for all flows from the 
development or redevelopment project in accordance with Section F.1.d.(6)(a)i. 
and Section F.1.h below.  Any volume, over and above the design capture 
volume, that is not captured by the LID BMPs shall be treated using conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below.  LID 
structural site design BMPs include but are not limited to: 

 
(i) Infiltration trenches or basins; 
(ii) Bioretention and detention ponds; 
(iii) Rain gardens; 
(iv) Constructed wetlands; 
(v) Permeable pavement; 
(vi) Vegetated roofs; and 
(vii) Rain water harvesting. 

 
Page 31 
Section F.1.d.(4)(a)(i) (New language) 
Each Copermittee must require LID storm water practices or participation in the 
LID substitution program in accordance with section F.1.d.(8)make a finding of 
infeasibility for each Priority Development Project. 
 
Page 36 
Section F.1.d.(8) (New language) 
The Copermittees may develop, collectively or individually, a LID site design 
BMP substitution program for incorporation into local SSMPs, which would allow 
a Priority Development Project to substitute implementation of a high level of site 
design BMPs for implementation of some or all treatment control BMPs. At a 
minimum, the program must meet the requirements below: 
 
Section F.1.d.(8)(d) (New language) 

0007319



 

Tentative Order Changes  Page 8 

For each Priority Development Project participating, the program must require 
that all Low Impact Development site design BMPs listed in section F.1.d.(4) be 
implemented; 
For each PDP participating, a feasibility analysis must be included demonstrating 
that it is technically infeasible to implement LID BMPs.  The Copermittee(s) must 
develop criteria for the feasibility analysis including a cost benefit analysis, 
examining what LID BMPs were considered and why alternatives were chosen. 
 
Page 36 
Section F.1.d.(8)(h) 
The program must develop and implement a review process which verifies that 
each LID site design the BMPs to be implemented meets the designated design 
criteria. The review process must also verify that each Priority Development 
Project participating in the program is in compliance with all applicable SUSMP 
requirements. 
 
Page 36 
Section F.1.d.(8)(i) (New language) 
The Copermittees shall submit a draft LID substitution program as part of their 
updated SSMP for the Executive Officer’s review and acceptance.  A final LID 
substitution program must be completed and implemented within 24 months of 
Order adoption.  The Copermittee must notify the Regional Board in their annual 
report of each PDP choosing to participate in the LID substitution program.  The 
annual report must include the following information:    
 

(i) Name of the person approving the PDP to participate in the LID 
substitution program; 

(ii) Name of the developer of the participating PDP; 
(iii) Site location; 
(iv) Reason for LID substitution; 
(v) Estimated savings from participating in the LID substitution 

program; and 
(vi) Description of BMPs required. 

 
Page 36 
Section F.1.d.(8)(j)(New language) 
Copermittees may collectively or individually develop a program to transfer 
savings resulting from participating in the LID substitution program to a storm 
water mitigation fund to be used for water quality improvement projects within the 
same hydrologic subarea that is impacted by the project.  Substitution projects 
outside of the hydrologic subarea, but within the same hydrologic unit, may be 
considered a substitute but at a higher mitigation ratio.  The substitute water 
quality improvement projects may include an incentive program to retrofit 
privately held existing development.  The storm water mitigation program shall, at 
a minimum, identify:  
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(i) The entity or entities that will manage the storm water mitigation 
fund (i.e., assume full responsibility for); 

(ii) The range and types of acceptable projects for which mitigation 
funds may be expended; 

(iii) The entity or entities that will assume full responsibility for each 
mitigation project including its successful completion;  

(iv) How the dollar amount of fund contributions will be determined; and 
(v) The timeframe for implementation of water quality projects. 

 
Page 43 
Section F.1.h.(6) (restored and updated language) 
Disconnect impervious areas from receiving waters using on site or off site storm 
water reuse, evapotranspiration, and/or infiltration for the 85th percentile storm 
event based on limitations imposed by geologic and soil conditions, groundwater 
contamination potential, and considerations for the use of amendments to 
improve soil conditions. 
 
Page 59 
Section F.3.b.(3) (new language) 
 

(3)BMP Implementation for Mobile Businesses 
 

(a) Each Copermittee must develop and implement a program to 
reduce the discharge of storm water pollutants from mobile 
businesses to the MEP and to prohibit non-storm water discharges 
pursuant to Section B of this Order.  Each Copermittee must keep, 
as part of their commercial source inventory, a listing of mobile 
businesses known to operate within its jurisdiction.  The program 
must include: 
 
(i) Development and implementation of minimum standards and 

BMPs to be required for each of the various types of mobile 
businesses; 

(ii) Development and implementation of an enforcement strategy 
which specifically addresses the unique characteristics of 
mobile businesses; 

(iii) Notification of those mobile businesses known to operate within 
the Copermittee’s jurisdiction of the minimum standards and 
BMP requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the 
program. 
 

Page 65 
Section F.3.d. Retrofitting Existing Development (modified language) 
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Each Copermittee must implement a retrofitting program which meets the 
requirements of this section., The goal of the retrofitting program is to solves 
chronic flooding problems, reduces impacts from hydromodification, incorporates 
LID, supports stream restoration, systematically reduces downstream channel 
erosion, reduces the discharges of storm water pollutants from the MS4 to the 
MEP, and prevents discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 
 
Page 66 
Section F.3.d.(3) (modified language) 
Based on the results of the evaluation and rankings, each Copermittee must 
require select, qualified Each Copermittee must consider the results of the 
evaluation in prioritizing work plans for the following year.  Highly feasible 
projects expected to substantially benefit water quality should be given a high 
priority existing developments to implement source control and treatment control 
BMPs.  Where feasible, the retrofit projects should be designed in accordance 
with the SSMP requirements within sections DF.1.d.(3) through DF.1.d.(8).  In 
addition, the Copermittee shall encourage retrofit projects to implement where 
feasible the Hydromodification requirements in section DF.1.h. 
 
Page 66 
Section F.3.d.(4) (modified language) 
When requiring retrofitting on existing development, the Copermittees will 
cooperate with private landowners to encourage retrofitting projects. The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 
 

(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements addressing flows and   
pollutants coming from private property; 
(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance; 
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
Page 79 
Section I. Total Maximum Daily Loads (updated language) 
This section will incorporate The WLA of fully approved and adopted TMDLs will 
be incorporated WLAs as numeric limits on a pollutant by pollutant, watershed by 
watershed basis.  Reduction schedules and monitoring requirements for each 
pollutant are likely towill be inserted into this Order as individual Cleanup and 
Abatement Orders (CAOs)Cease and Desist orders (CDOs), adopted by the 
Regional Board.  CAOs for adopted TMDLs with compliance dates beyond the 
length of this permit will be incorporated into this Order as developed by the 
Regional Board.  Early TMDL requirements, including monitoring, may be 
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required and inserted into this Order pursuant to Finding E.12 
 
 
Page 84 
Section K.1.b.(1) 
This section is updated to refer to the requirements of section G (not E) in the 
last sentence. 
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ATTACHMENT E. MONITORING AND REPORTING PROGRAM 
 
Title Page: 
The words “of Runoff” have been removed from title and subsequent references.  
The new title should read: 

 
RECEIVING WATERS AND MS4 DISCHARGE RUNOFF MONITORING 
AND REPORTING PROGRAM NO. R9-2009-002 
 

B. Wet Weather MS4 Discharge Runoff Monitoring 
 
Each Copermittee must collaborate with the other Copermittees to develop, 
conduct, and report on a year-round watershed based Wet Weather  MS4 
Discharge Runoff Monitoring Program.  The monitoring program design, 
implementation, analysis, assessment, and reporting must be conducted on a 
watershed basis for each of the hydrologic units.  The monitoring program must 
be designed to meet the goals and answer the questions listed in section I 
above.  The monitoring program must include the following components; 
 
1. MS4 OUTFALL MONITORING 

 
The Copermittees must collaborate to develop and implement a monitoring 
program to characterize pollutant discharges from MS4 outfalls in each 
watershed during wet weather.  The program must include rationale and 
criteria for selection of outfalls to be monitored.  The program must, at a 
minimum, include collection of samples for those pollutants causing or 
contributing to violations of water quality standards within the watershed.  
This monitoring program must be implemented within each watershed and 
must begin no later than the 2009-2010 monitoring year. 
 
a. The program must comply with Section D of the Order for Municipal Action 

Levels (MALs).  Samples must be collected during the first 24 hours of the 
storm water discharge or for the entire storm water discharge if it is less 
than 24 hours. 
 
1. Grab samples may be utilized only for pH, indicator bacteria, DO, 

temperature and hardness. 
 

2. All other constituents must be sampled using 24 hour composite 
samples or for the entire storm water discharge if the storm event is 
less than 24 hours. 
 

b. Sampling to compare MS4 outfall discharges with total metal MALs must 
include a measurement of receiving water hardness at each outfall.  If a 
total metal concentration exceeds a MAL, that concentration must be 
compared to the California Toxic Rule criteria and the USEPA 1 hour 
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maximum concentration for the detected level of receiving water hardness 
associated with that sample.  If it is determined that the sample’s total 
metal concentration for that specific pollutant exceeds the MAL but does 
not exceed the applicable 1 hour criteria for the measured level of 
hardness, then the MAL shall be considered not exceeded for that 
measurement. 

 
 
 
C. Dry Weather Non-Storm Water Effluent Limits  
 
Each Permittee must collaborate with the other Permittees to conduct, and report 
on a year-round watershed based Dry Weather MS4 DischargeRunoff Monitoring 
Program.  The monitoring program implementation, analysis, assessment, and 
reporting must be conducted on a watershed basis for each of the hydrologic 
units.  The monitoring program must be designed to assess compliance with 
numeric effluent limits in section C of this Order, adopted dry weather Total 
Maximum Daily Loads Waste Load Allocations and assessment of the 
contribution of dry weather flows to 303(d) listed impairments. The monitoring 
program must include the following components; 

 
Each Permittee’s program must be designed to determine levels of pollutants in 
effluent discharges from the MS4 into receiving waters.  Each Permittee must 
conduct the following dry weather field screening and analytical monitoring tasks: 
  

a. Dry Weather Effluent Analytical Monitoring Stations 
 
(1) Stations must be major outfalls.  Other outfall points (or any other point 

of access such as manholes) identified by the Permittees as potential 
high risk sources of polluted effluent shall be sampled 
 

(2) Each Permittee must clearly identify each dry weather effluent 
analytical monitoring station on its MS4 Map as either a separate GIS 
layer or a map overlay hereafter referred to as a Dry Weather Effluent 
Analytical Stations Map.  
 

b. Develop Dry Weather Effluent Analytical Monitoring Procedures 
Each Permittee must develop and/or update written procedures for dry 
weather effluent analytical monitoring (these procedures must be 
consistent with 40 CFR part 136), including field observations, monitoring, 
and analyses to be conducted.  At a minimum, the procedures must meet 
the following guidelines and criteria: 
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(1) Determining Sampling Frequency:  Dry weather effluent analytical 
monitoring must be conducted at each major outfalls and identified 
stations. The Permittees must sample a representative number of 
major outfalls and identified stations.  The sampling must be done to 
assess compliance with dry weather non-storm water numeric effluent 
limits pursuant to section C of this Order. at least once between May 
1st and September 30th of each year and at least once between 
October 1st and April 30th.  All Mmonitoring conducted must between 
October 1st and April 30th must be preceded by a minimum of 72 hours 
of dry weather. 
 

(2) If ponded MS4 discharge runoff is observed at a dry weather effluent 
analytical monitoring station, make observations and collect at least 
one (1) grab sample.  If flow is evident, a 1 hour composite samples 
must be taken.  Record flow estimation (i.e., width of water surface, 
approximate depth of water, approximate flow velocity, flow rate). 
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Fact Sheet Changes 
 
Urban Runoff 
The Code of Federal Regulations (CFR) at 40 CFR 122.26 requires that large 
and medium MS4s obtain a permit for all discharges from their systems.  
Appendix I to 40 CFR 122 designates Orange County as having a large and 
medium MS4 requiring a permit.  The regulations do not differentiate discharges 
from urban or rural MS4 systems.  Rather, the regulations require the permit for 
all discharges from their systems.  In the Final Rule establishing the Phase 1 
storm water regulations, the USEPA clarified that all discharges are subject to a 
permit.  On page 48041 of the Final Rule, the USEPA states: 

 
“EPA recognizes that some of the counties addressed by today’s rule 
have, in addition to areas with high unincorporated urbanized populations, 
areas that are essentially rural or uninhabited and may not be the subject 
of planned development.  While permits issued for these municipal 
systems will cover municipal systems discharges in unincorporated 
portions of the county (emphasis added), it is the intent of EPA that 
management plans and other components of the programs focus on the 
urbanized and developing areas of the county.” 

 
So, while the Permit covers all MS4 discharges regardless if that discharge is in 
an urban or unincorporated area; the Copermittees management program should 
focus on urbanized areas.  Due to the Permit’s requirements, the Copermittees 
management programs will naturally focus on urbanized areas.  Urbanized areas 
have more industry, construction, pollution and MS4s that require more 
inspection, maintenance, monitoring, enforcement and complaint follow-up.   
 
USEPA further clarified on page 48041 that all MS4 discharges require permit 
coverage when addressing highway MS4 systems: 
 

“[The regulations] will result in discharges from separate storm sewer 
systems serving State highways and other highways through storm 
sewers … in unincorporated portions of specified unincorporated portions 
of specified counties being included as part of the large or medium 
municipal separate storm sewer systems, since all municipal separate 
storm sewers within the boundaries of these political entities are included.” 

 
In their summary on page 48043, the USEPA states: 
 

“The definition [of MS4] provides that all systems within a geographical 
area including highways and flood controls will be covered, thereby 
avoiding fragmented and ill-coordinated programs;” 
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Neither the State Board’s storm water permit for Caltrans (Order No. 99-06-
DWQ) nor the Los Angeles Regional Board’s draft MS4 permit for Ventura 
County include the term “urban runoff” in a significant regulatory capacity.  The 
Caltrans permit has one reference to “urban runoff” where the term is used 
interchangeably with “storm water.”  The draft Ventura permit uses the term 
“urban runoff” when referring to titles of reference documents, previously adopted 
management plans and municipal ordinances that may contain the phrase. 
 
Understandably, the Copermittees have expressed concern regarding the 
regulation of pollutants from natural, undeveloped areas that enter the MS4 in an 
unincorporated area.  The MS4 collection could change a natural sheet flow 
discharge to a concentrated point discharge.  The MS4 does not provide natural 
infiltration or other pollutant remediation that these flows would receive in an 
otherwise natural drainage system.  The MS4 may concentrate these natural 
pollutants and flows.  In some cases, the MS4 may ultimately discharge the 
elevated concentrations of natural pollutants and flow rates to waters of the US 
far from the natural pollutant and flow source, causing a condition of pollution or 
a violation of water quality standards.   
 
 
Non-Storm Water Numeric Effluent Limits 
 
Language has been added to the Order requiring the sampling of a 
representative percentage of major outfalls and other identified stations within 
each hydrologic subarea.  While it is important to assess all major outfall 
discharges from the MS4 into receiving waters, to date the Copermittees have 
implemented a dry-weather monitoring program that has identified major outfalls 
that are representative of each hydrologic subarea and have randomly sampled 
other major outfalls.  Thus, it is expected that the Copermittees will utilize past 
dry weather monitoring in the selection and annual sampling of a representative 
percentage of major outfalls in accordance with the requirements under Section 
C.4.  
 
Municipal Action Levels (MALs) 
 
Introduction 
In response to comments at the initial public workshop, meetings with the 
principle Permittees, and changes made to the draft Ventura Order, MAL 
concentrations/standards have been updated, Order language has been clarified 
and additions to the monitoring requirements have been made. 
 
MAL Concentration/Standards Updates 
MAL pollutant levels have been updated and now come from a regional subset of 
nationwide Phase I MS4 data.  Regional Board staff have chosen to update 
MALs by using USEPA Climate Zone 6 (arid west) data when computing MALs.  
Utilizing data from USEPA Climate Zone 6 is expected to produce MALs which 
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closely reflect the environmental conditions experienced in Orange County.  The 
localized subset of data includes sampling events from multiple Southern 
California locations including Orange, San Diego, Riverside, Los Angeles and 
San Bernardino Counties.  The dataset includes samples taken from highly built-
out impervious areas and from storm events representative of Southern 
California conditions.   
 
Additionally, utilization of regional data is appropriate due to the addition of data 
into the nationwide Phase I MS4 monitoring dataset in February 2008.  This 
additional data increased the number of USEPA Climate Zone 6 samples to more 
than 400, and included additional monitoring events within Southern California 
(see Figure XX). 
 
Figure XX. Sample Sizes Used to Calculate Municipal Action Levels 
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Additional changes have been made by staff to update MALs to reflect the water 
quality standards in the San Diego Regional Water Quality Control Board Basin 
Plan, the California Toxic Rule and USEPA Water Quality Criteria.   Since it is the 
goal of the MALs, through the iterative and MEP process, to have outfall storm 
water discharges meet all applicable water quality objectives, the list of 
constituents to be tested and protocol for testing has been updated to provide a 
reference point to evaluate the iterative MEP process.  As such, Kjedahl Nitrogen 
(TKN) and Total Suspended Solids (TSS) have been removed from the MAL 
table.  There currently are no appropriate criteria for TKN or TSS, and alternate 
constituents are available which do have BPOs for comparative purposes.  
Instead, Nitrate/Nitrite and Turbidity, which have BPOs of 1.0 mg/L and 20 NTUs 
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respectively, are included with associated MALs.  Total Dissolved Solids (TDS) is 
now included as a constituent with an associated MAL, as enough USEPA 
Climate Zone 6 data was available to develop a MAL.   
 
While MAL concentrations have changed due to changes in the dataset utilized, 
the MAL concentrations for TDS, Mercury (Hg) and pH have been set to their 
respective BPOs.  Based on analysis of USEPA Climate Zone 6 data for TDS, 
Hg and pH, setting a MAL using the median and coefficient of variation or a 
similar statistical approach would result in a MAL which is more stringent than 
each constituent’s BPO.  Since it is the goal of MALs to achieve Water Quality 
Standards, the MAL has been raised to be set at the applicable BPO. 
 
Monitoring Updates 
MAL language has been updated to require the measurement of hardness and to 
provide more specificity in the assessment of samples with MALs for total metal 
concentrations.  While USEPA Climate Region 6 data includes a large sample 
size for concentrations of total metals, the impact the concentration will have on 
receiving waters will vary with receiving water hardness.  Since it is the goal of 
the MALs, through the iterative and MEP process, to have MS4 storm water 
discharges meet all applicable water quality objectives, the hardness of the 
receiving water should be used when assessing the total metal concentration of a 
sample.  Thus, when an exceedance of a MAL concentration is detected for a 
metal the Permittee must determine if that exceedance is above the existing 
applicable water quality limit based upon the hardness of the receiving water.  
The water quality limits Permittees must use to assess total metal MAL 
exceedances are the California Toxic Rule (CTR) and USEPA National 
Recommended Water Quality Criteria for Freshwater Aquatic Life 1 hour 
maximum concentrations.  The 1 hour maximum concentration is to be used for 
comparison since it is expected to most replicate the impacts to waters of the 
State from the first flush following a precipitation event. 
 
Page 19 of the Supplemental Fact Sheet 
TMDLs (modified language) 
The Discussion of Finding E.10, E11 and E.12 is updated to reflect that 
currently there are no adopted TMDLs in Southern Orange County. 
 
Water Act (CWA) requires that:  

“Each state must identify those waters within its boundaries for which the 
effluent limitations…are not stringent enough to implement any water 
quality standard (WQS) applicable to such waters.”   
 

The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  The current Section 303(d) List 
was approved by the State Water Resources Control Board (State Board) on 
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October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California was 
given final approval by the United States Environmental Protection Agency 
(USEPA).  Every two years the State of California is required by CWA section 
303(d) and 40 CFR(130.7) to develop and submit to the USEPA for approval an 
updated 303(d) list of impaired waterbodies.  The Regional Board is currently 
undergoing the required 2 year (2008) update for submittal to the State Board.  
 
Multiple water bodies in Orange County have been identified as impaired and 
placed on the Section 303(d) list.  The Regional Board has 78 current 303(d) 
listings for which TMDLs must be prioritized and subsequently developed. The 
303(d) listing of a waterbody and subsequent TMDL development is required 
when regulations under current permits, such as Technology Based Effluent 
Limitations (TBELS), are not stringent enough to meet Water Quality Standards 
and protect the Beneficial Uses of Waters of the State.  Table 1, below, describes 
the status of developed Total Maximum Daily Loads in Southern Orange County, 
Region 9.  On December 12, 2007, the Regional Board adopted a Basin Plan 
amendment to incorporate 19 TMDLs developed in TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks in the San Diego Region.  In 2004, the Bacteria 
Impaired Waters TMDL Project II addressed six bacteria impaired shorelines 
including Baby Beach in Dana Point Harbor. On June 11, 2008 the Regional 
Board adopted a Basin Plan amendment to incorporate TMDLs for Indicator 
Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay.  The TMDLs for Indicator Bacteria, Baby Beach in Dana Point 
Harbor and Shelter Island Shoreline Park in San Diego Bay are pending approval 
by the State Board, State Office of Administrative Law (OAL) and USEPA.  The 
TMDLs for Indicator Bacteria Project I - Beaches and Creeks in the San Diego 
Region have been withdrawn by the Regional Board and are tentatively 
scheduled to reappear before the Regional Board in JuneJuly, 2009. 
 
Table 1. Status of Developed Total Maximum Daily Loads in Southern Orange County, Region 9. 

TMDL Regional Board 
Approval 

State Board 
Approval 

State OAL 
Approval 

USEPA  
Approval 

TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks 
in the San Diego Region 

Adopted 
12/12/2007 

Withdrawn by 
Regional 

Board 

n/a n/a 

TMDLs for Indicator Bacteria 
Baby Beach in Dana Point 
Harbor and Shelter Island 
Shoreline Park in San Diego Bay 

Adopted 
06/11/2008 

Pending Pending Pending 

 
Storm water discharges from developed and developing areas in Orange County 
are a significant source of certain pollutants that cause, may be causing, 
threatening to cause or contributing to water quality impairment in the waters of 
Orange County.  Furthermore, the CWA section 303(d) list indicates that there is 
a reasonable potential that municipal storm water and dry weather discharges 
from MS4s cause or may cause or contribute to an excursion above water quality 
standards for the following pollutants: Indicator Bacteria, Phosphorous, Toxicity 
and Turbidity.  In accordance with CWA section 303(d), the Regional Board is 
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required to establish TMDLs for these pollutants in these waters to eliminate 
impairment and attain water quality standards.   Per 40 CFR(130.7), WLAs are 
required for all point sources, including storm water and non-storm water 
discharges from MS4s.  Therefore, focused pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order.  
 
This Order addresses MS4MS4 Permits address only those TMDL WLAs that 
have been adopted by the Regional Board and have been approved by the State 
Board, OAL and USEPA.  WLAs are portions of a receiving water’s loading 
capacity that is allocated to one of its existing or future point sources of pollution.  
The TMDL WLAs in the Order are MS4 Permits are to be addressed using water 
quality-based numeric effluent limits (WQBELs) calculated at end-of-pipe.  
WQBELs must be consistent with the assumptions and requirements of the 
WLAs.2  Water quality-based effluent limits for storm water discharges have been 
included within this Order if the TMDL has received all necessary approvals.  
Non-storm water dry weather TMDLs have been included in this Order as 
WQBELs under Section C of the Tentative Order: Non-Storm Water Dry Weather 
Numeric Effluent Limits.  Adopted TMDL WLAs and LAs will are likely to be 
addressed by Cease and Desist Orders (CDOs) approved by the Regional Board 
in a public process.  Storm water compliance date(s), interim goals, schedules 
and monitoring to assess compliance will be included within each adopted TMDL 
CDO, even if said date(s) do not fall within the term of this Order.  This Order will 
reference and require compliance with those CDOs and their included time 
schedules. 
 
Assessment of compliance with WLAs is to be assessed at the point of discharge 
to the receiving water.  TMDL WLAs evaluated end-of-pipe will be assessed 
using WQBELs.  Determination of compliance may also be assessed within the 
receiving waters to evaluate program effectiveness and to assess overall water 
quality.   
 
Cease and Desist Orders (CDOs) are adopted pursuant to CWC Sections 13301-
13303.  CDOs may be issued to dischargers violating or threatening to violate 
Waste Discharge Requirements (WDRs) or prohibitions prescribed by the 
Regional Board or the State Board.  CDOs may be issued to dischargers with 
chronic non-compliance problems that are rarely amenable via a short-term 
solution.  Compliance may involve extensive capital improvements and/or 
operational changes.  The CDO will contain a compliance schedule, including 
interim deadlines, interim effluent limits, and a final compliance date.  
 
Please note that the version of the Tentative Order released on March 13, 2009 
stated that Clean-up and Abatement Orders (CAOs) will be the primary 
regulatory tool containing the majority of TMDL Implementation information.  
While CAOs may be used, Cease and Desist Orders (CDOs) with time schedules 

                                            
2
 Per 40 CFR 122.44(d)(1)(vii)(B) 
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are expected to be the central regulatory instrument for TMDL Implementation. 
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These changes represent tentative changes to the March 13, 2009 release of 
Tentative Order No. R9-2009-0002.  The changes are the result of meetings and 
conversations with the Copermittees and with the USEPA. 
 
Permit Changes 
 
Title Page: 
The words “of Runoff” have been removed from title.  The new title should read: 
 

Waste Discharge Requirements for Discharges from the Municipal 
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the 
County of Orange, the Incorporated Cities of Orange County, and the 
Orange County Flood Control District within the San Diego Region 

 
Page 6 
Finding C.15 (new language) 
This order is intended to regulate the discharge from the MS4 of flows and 
pollutants from anthropogenic sources and/or activities within the jurisdiction and 
control of the Permittees.  This order is not intended to address naturally 
occurring pollutants or flows except where the MS4 system has altered or 
concentrated those natural pollutants or flows in a manner to cause or have the 
potential to cause a condition of pollution or a violation of water quality standards. 
 
Page 15 
Finding E.12 (new language) 
This Order intends to incorporate only those MS4 WLAs developed in TMDLs 
that have been adopted by the Regional Water Board and have been approved 
by the State Board, Office of Administrative Law and U.S. EPA.  Approved TMDL 
WLAs are to be addressed using water quality-based numeric effluent limits 
(WQBELs) calculated at end-of-pipe.  Water quality-based effluent limits for 
storm water and non-storm water discharges have been included within this 
Order only if the TMDL has received all necessary approvals.  Adopted TMDLs 
are likely to be addressed as Cease and Desist Orders (CDOs) subject to 
approval and adoption by the Regional Board.  Storm water compliance date(s), 
schedules and monitoring to assess compliance are likely to be included within 
each adopted TMDL CDO, even if said date(s) do not fall within the term of this 
Order. 
 
Page 20 
C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMTS 
 
Section C.1 (new language) 
Section C of this Order incorporates numeric limits to assure non-storm water dry 
weather discharges from the Orange County MS4 into receiving waters are not 
causing, threatening to cause or contributing to a condition of pollution or 
nuisance and to protect designated Beneficial Uses.  Compliance with NELs 
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provides an assessment of the effectiveness of the prohibition of non-storm water 
discharges and of the appropriateness of exempted non-storm water discharges.  
Compliance with Section C of this permit requires that exceedances of NELs 
result in one of the following outcomes: 
 

a. Copermittees investigate the source of the exceedance and determine 
that it is natural (non-anthropogenically influenced) in origin and 
conveyance.  The findings are to be conveyed to the Regional Board for 
review and acceptance. 

b. Copermittees investigate the source of the exceedance and determine 
that the source is an illicit discharge or connection.  The Copermittees are 
to remove the discharge to the MS4.  Those seeking to continue such a 
discharge must become subject to a separate NPDES permit. 

c. Copermittees investigate the source of the exceedance and determine 
that the source is an exempted non-storm water discharge.  The 
Copermittees shall investigate the appropriateness of the discharge 
continuing to be exempt and report the findings to the Regional Board. 

 
Section C.3 (new language) 
Each Copermittee shall implement all measures to comply (as described in C.1) 
with the numeric limits in Section C of this Order.  It is not the intent of this Permit 
to regulate natural sources and conveyances of constituents listed in Table 3.  To 
be relieved of the requirements to meet NELs and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the NEL exceedance is not anthropogenic in nature. 
 
Page 20 
Section C.4 (new language) 
Monitoring of effluent will occur end-of-pipe prior to discharge into the receiving 
waters at Major Outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6) and 
Attachment E of this Order.  The Copermittees shall develop their monitoring 
plans to sample a representative 20 percent of the outfalls within each hydrologic 
subarea.  At a minimum outfalls that exceed NELs shall be monitored in the 
subsequent year.  Any station that does not exceed an NEL for 3 years may be 
replaced with a different station. 
 
 
 
 
Update to Table 3 
Updated Table 3 now includes specific citations for NELs and changes California 
Toxic Rule (CTR) values to formulas in order to allow consideration of synoptic 
hardness.  Measurement of hardness is required to determine compliance and 
must occur in the receiving water for the discharge.   
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Table 3. Non-storm Water Dry Weather Numeric Limits (updated) 
Constituents Hydrological Area Criteria Source 

Total Dissolved Solids Group 1* 1000 mg/L BPO 

Total Dissolved Solids Group 2** 500 mg/L BPO 

Turbidity (NTU) Group 1+2 20 BPO 

pH Group 1+2 Between 6.5-8.5 BPO 

Iron Group 1+2 0.3 mg/L BPO 

Dissolved Oxygen WARM Group 1+2  5.0 mg/L BPO 

Dissolved Oxygen COLD Group 1+2 6.0 mg/L BPO 

Total Phosphorus Group 1+2 0.1 mg/L BPO 

Nitrite + Nitrate Group 1+2 1.0 mg/L BPO 

Methylene Blue Active 
Substances (MBAS) 

Group 1+2 0.5 mg/L BPO 

Arsenic, Dissolved Group 1+2 5 µg/L CTR 

Cadmium, Dissolved Group 1+2 4.3 µg/L CTR*** 

Chromium (III), Dissolved Group 1+2 550 µg/L CTR*** 

Chromium (VI), Dissolved Group 1+2 16 µg/L CTR*** 

Copper, Dissolved Group 1+2 13 µg/L CTR*** 

Lead, Dissolved Group 1+2 65 µg/L CTR*** 

Nickel, Dissolved Group 1+2 470 µg/L CTR*** 

Zinc, Dissolved Group 1+2 120 µg/L CTR*** 

E. coli Single Sample Group 1+2 235 cfu/100 ml BPO 

E. coli Geometric Mean Group 1+2 126 cfu/100 ml BPO 

Fecal Coliform REC 1 Single 
Sample 

Group 1+2 400 cfu/100 ml BPO 

Fecal Coliform REC 1 Geometric 
Mean 

Group 1+2 200 cfu/100 ml BPO 

Fecal Coliform REC 2 Single 
Sample 

Group 1+2 4000 cfu/100 ml BPO 

Fecal Coliform REC 2 Geometric 
Mean 

Group 1+2 2000 cfu/100 ml BPO 

Sulfate Group 1* 500 mg/L BPO 

Sulfate Group 2** 250 mg/L BPO 

Chlorides (Cl) Group 1* 400 mg/L BPO 

Chlorides (Cl) Group 2** 250 mg/L BPO 

* Group 1: Laguna Hydrologic Area 
**Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 

***Metal Criteria are expressed as a function of total hardness in the water body (receiving 
waters).  Values displayed in the table correspond to a total hardness of 100 mg/L.  Actual criteria 
according to hardness can be found in 40 CFR 131.38(b)(2). 
BPO = Basin Plan Objective 
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Page 21 
D. MUNICIPAL ACTION LEVELS 
 
Section D.1 (new language) 
Beginning Year 3 after Order adoption date, a running average of twenty percent 
or greater number of exceedances of any discharge of storm water from the MS4 
to waters of the United States that exceed the Municipal Action Levels (MALs) for 
the pollutants listed in Table 4 (below) will require each Copermittee to 
affirmatively augment and implement all necessary storm water controls and 
measures to reduce the discharge of the associated class of pollutants(s) in the 
affected watershed to the MEP.  The Copermittee shall consider the exceedance 
information as a high priority consideration when adjusting and executing annual 
work plans, as required by this Permit.  Failure to appropriately consider and 
react to MAL exceedances in an iterative manner creates a presumption that the 
Copermittee(s) have not complied to the MEP.  
 
Updates to Table 4 
Updated Table 4 includes MALs based upon data from the USEPA Climate Zone 
6 (arid west) regional subset of nationwide Phase I MS4 data.  
 
Table 4: Municipal Action Levels (new action levels) 

Pollutant Action Level 
pH 6.5-9.0 
Turbidity (NTU) 135 
Total Dissolved Solids (mg/L) 500*, 1000** 
COD (mg/L) 282 
Nitrate & Nitrite total (mg/L) 1.44 
P total (mg/L) 1.05 
Cd total (µg/L) 1.61 
Cr total (µg/L) 28.57 
Cu total (µg/L) 86.49 
Pb total (µg/L) 100.33 
Ni total (µg/L) 26.34 
Zn total (µg/L) 1511.10 
Hg total (µg/L) 1.40 
*Group 2: Mission Viejo, San Clemente, San Mateo Canyon and San Onofre Hydrologic Areas 
**Group 1: Laguna Hydrologic Area 

 
 
Page 22 
Section D.2 (new language) 
The end-of-pipe assessment points for the determination of MAL compliance are 
all major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The 
Copermittees shall develop their monitoring plans to sample a representative 20 
percent of the outfalls within each hydrologic subarea.  At a minimum outfalls that 

0007338



 

Tentative Order Changes  Page 5 

exceed MALs shall be monitored in the subsequent year.  Any station that does 
not exceed an MAL for 3 years may be replaced with a different station. 
 
Page 22 
Section D.3 (new language) 
The absence of MAL exceedances does not relieve the Copermittees from 
implementing all other required elements of this Permit. 
 
Page 22 
Section D.4 (new section) 
It is not the intent of this Permit to regulate natural sources and conveyances of 
constituents listed in Table 4.  To be relieved of the requirements to prioritize 
pollutant/watershed combinations for BMP updates and to continue monitoring a 
station, the Copermittee must demonstrate that the likely and expected cause of 
the MAL exceedance is not anthropogenic in nature. 
 
Page 22 
Section D.4 (new section) 
The MALs will be reviewed and updated at the end of every permit cycle.  The 
data collected pursuant to D.2 above can be used to create MALs based upon 
local data.  It is the goal of the MALs, through the iterative and MEP process, to 
have outfall storm water discharges meet all applicable water quality objectives.   
 
Page 28 
Section F.1.d 
The footnote is updated to refer to section F.1.(a) through (h). 
 
Page 33 
Section F.1.d.(4)(c) (new section) 
LID structural site design BMPs shall be sized and designed to ensure capture of 
the 85th percentile storm event (“design capture volume”)  for all flows from the 
development or redevelopment project in accordance with Section F.1.d.(6)(a)i. 
and Section F.1.h below.  Any volume, over and above the design capture 
volume, that is not captured by the LID BMPs shall be treated using conventional 
treatment control BMPs in accordance with Section F.1.d.(6) below.  LID 
structural site design BMPs include but are not limited to: 

 
(i) Infiltration trenches or basins; 
(ii) Bioretention and detention ponds; 
(iii) Rain gardens; 
(iv) Constructed wetlands; 
(v) Permeable pavement; 
(vi) Vegetated roofs; and 
(vii) Rain water harvesting. 
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Page 31 
Section F.1.d.(4)(a)(i) (New language) 
Each Copermittee must require LID storm water practices or participation in the 
LID substitution program in section F.1.d.(8). 
 
Page 36 
Section F.1.d.(8)(d) (New language) 
For each PDP participating, a feasibility analysis must be included demonstrating 
that it is technically infeasible to implement LID BMPs.  The feasibility analysis 
must discuss LID BMPs considered and why alternatives were chosen. 
Copermittees must notify the Regional Board within seven days of each PDP 
choosing to participate in the LID substitution program.  The notification must 
include the following information:    
 

(i) Name of the person approving the PDP to participate in the LID 
substitution program; 

(ii) Name of the developer of the participating PDP; 
(iii) Site location; 
(iv) Reason for waiver, including the feasibility analysis; 
(v) Estimated savings from participating in the LID substitution program 

and 
(vi) Description of BMPs required. 

 
Page 36 
Section F.1.d.(8)(i) (New language) 
Copermittees may develop a program to transfer savings resulting from 
participating in the LID substitution program to a storm water mitigation fund to 
be used for water quality improvement projects within the same watershed that is 
funded by contributions from developers.  The storm water mitigation program 
shall, at a minimum, identify:  
 

(i) The entity or entities that will manage the storm water mitigation 
fund (i.e., assume full responsibility for); 

(ii) The range and types of acceptable projects for which mitigation 
funds may be expended; 

(iii) The entity or entities that will assume full responsibility for each 
mitigation project including its successful completion; and 

(iv) How the dollar amount of fund contributions will be determined. 
 
Page 43 
Section F.1.h.(6) (restored and updated language) 
Disconnect impervious areas from receiving waters using on site or off site storm 
water reuse, evapotranspiration, and/or infiltration for the 85th percentile storm 
event based on limitations imposed by soil conditions, groundwater 
contamination potential, and considerations for the use of amendments to 
improve soil conditions. 
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Page 59 
Section F.3.b.(3) (new language) 
 

(3)BMP Implementation for Mobile Businesses 
 

(a) Each Copermittee must develop and implement a program to 
reduce the discharge of storm water pollutants from mobile 
businesses to the MEP and to prohibit non-storm water discharges 
pursuant to Section B.  Each Copermittee must keep as part of their 
commercial source inventory a listing of mobile businesses known 
to operate within its jurisdiction.  The program must include: 
 
(i) Development and implementation of minimum standards and 

BMPs to be required for each of the various types of mobile 
businesses; 

(ii) Development and implementation of an enforcement strategy 
which specifically addresses the unique characteristics of 
mobile businesses; 

(iii) Notification of those mobile businesses known to operate within 
the Copermittee’s jurisdiction of the minimum standards and 
BMP requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the 
program. 
 

Page 79 
Section I. Total Maximum Daily Loads (updated language) 
The WLA of fully approved and adopted TMDLs will be incorporated as numeric 
limits on a pollutant-by-pollutant, watershed by watershed basis.  Reduction 
schedules and monitoring requirements for each pollutant will be inserted into 
this Order by reference as individual Cease and Desist Orders (CDOs), adopted 
by the Regional Board.  Early TMDL requirements, including monitoring, may be 
required and inserted into this Order pursuant to Finding E.12 
 
Page 84 
Section K.1.b.(1) 
This section is updated to refer to the requirements of section G in the last 
sentence. 
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ATTACHMENT E. MONITORING AND REPORTING PROGRAM 
 

B. Wet Weather MS4 Discharge Monitoring 
 
Each Copermittee must collaborate with the other Copermittees to develop, 
conduct, and report on a year-round watershed based Wet Weather MS4 
Monitoring Program.  The monitoring program design, implementation, analysis, 
assessment, and reporting must be conducted on a watershed basis for each of 
the hydrologic units.  The monitoring program must be designed to meet the 
goals and answer the questions listed in section I above.  The monitoring 
program must include the following components; 
 
1. MS4 OUTFALL MONITORING 

 
The Copermittees must collaborate to develop and implement a monitoring 
program to characterize pollutant discharges from MS4 outfalls in each 
watershed during wet weather.  The program must include rationale and 
criteria for selection of outfalls to be monitored.  The program must, at a 
minimum, include collection of samples for those pollutants causing or 
contributing to violations of water quality standards within the watershed.  
This monitoring program must be implemented within each watershed and 
must begin no later than the 2009-2010 monitoring year. 
 
a. The program must comply with Section D of the Order for Municipal Action 

Levels (MALs). 
 

b. Sampling to compare MS4 outfall discharges with total metal MALs must 
include a measurement of receiving water hardness at each outfall.  If a 
total metal concentration exceeds a MAL, that concentration must be 
compared to the California Toxic Rule criteria and the USEPA 1 hour 
maximum concentration for the detected level of receiving water hardness 
associated with that sample.  If it is determined that the sample’s total 
metal concentration for that specific pollutant exceeds the MAL but does 
not exceed the applicable 1 hour criteria for the measured level of 
hardness, then the MAL shall be considered not exceeded for that 
measurement.  
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C. Dry Weather Non-Storm Water Effluent Limits  
 
Each Permittee must collaborate with the other Permittees to conduct, and report 
on a year-round watershed based Dry Weather Runoff Monitoring Program.  The 
monitoring program implementation, analysis, assessment, and reporting must 
be conducted on a watershed basis for each of the hydrologic units.  The 
monitoring program must be designed to assess compliance with numeric 
effluent limits in section C of this Order, adopted dry weather Total Maximum 
Daily Loads Waste Load Allocations and assessment of the contribution of dry 
weather flows to 303(d) listed impairments. The monitoring program must include 
the following components; 

 
Each Permittee’s program must be designed to determine levels of pollutants in 
effluent discharges from the MS4 into receiving waters.  Each Permittee must 
conduct the following dry weather field screening and analytical monitoring tasks: 
  

a. Dry Weather Effluent Analytical Monitoring Stations 
 
(1) Stations must be major outfalls.  Other outfall points (or any other point 

of access such as manholes) identified by the Permittees as potential 
high risk sources polluted effluent shall be sampled 
 

(2) Each Permittee must clearly identify each dry weather effluent 
analytical monitoring station on its MS4 Map as either a separate GIS 
layer or a map overlay hereafter referred to as a Dry Weather Effluent 
Analytical Stations Map.  
 

b. Develop Dry Weather Effluent Analytical Monitoring Procedures 
Each Permittee must develop and/or update written procedures for dry 
weather effluent analytical monitoring (these procedures must be 
consistent with 40 CFR part 136), including field observations, monitoring, 
and analyses to be conducted.  At a minimum, the procedures must meet 
the following guidelines and criteria: 
 
(1) Determining Sampling Frequency:  Dry weather effluent analytical 

monitoring must be conducted in accordance with section C.4 of this 
Order.  Monitoring must be preceded by a minimum of 72 hours of dry 
weather. 
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Fact Sheet Changes 
 
Urban Runoff 
 
The Code of Federal Reglations (CFR) at 40 CFR 122.26 requires that large and 
medium MS4s obtain a permit for all discharges from their systems.  Appendix I 
to 40 CFR 122 designates Orange County as having a large and medium MS4 
requiring a permit.  The regulations do not differentiate discharges from urban or 
rural MS4 systems.  Rather, the regulations require the permit for all discharges 
from their systems.  In the Final Rule establishing the Phase 1 storm water 
regulations, the USEPA clarified that all discharges are subject to a permit.  On 
page 48041 of the Final Rule, the USEPA states: 

 
“EPA recognizes that some of the counties addressed by today’s rule 
have, in addition to areas with high unincorporated urbanized populations, 
areas that are essentially rural or uninhabited and may not be the subject 
of planned development.  While permits issued for these municipal 
systems will cover municipal systems discharges in unincorporated 
portions of the county (emphasis added), it is the intent of EPA that 
management plans and other components of the programs focus on the 
urbanized and developing areas of the county.” 

 
So, while the Permit covers all MS4 discharges regardless if that discharge is in 
an urban or unincorporated area; the Copermittees management program should 
focus on urbanized areas.  Due to the Permit’s requirements, the Copermittees 
management programs will naturally focus on urbanized areas.  Urbanized areas 
have more industry, construction, pollution and MS4s that require more 
inspection, maintenance, monitoring, enforcement and complaint follow-up.   
 
USEPA further clarified on page 48041 that all MS4 discharges require permit 
coverage when addressing highway MS4 systems: 
 

“[The regulations] will result in discharges from separate storm sewer 
systems serving State highways and other highways through storm 
sewers … in unincorporated portions of specified unincorporated portions 
of specified counties being included as part of the large or medium 
municipal separate storm sewer systems, since all municipal separate 
storm sewers within the boundaries of these political entities are included.” 

 
In their summary on page 48043, the USEPA states: 
 

“The definition [of MS4] provides that all systems within a geographical 
area including highways and flood controls will be covered, thereby 
avoiding fragmented and ill-coordinated programs;” 
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Neither the State Board’s storm water permit for Caltrans (Order No. 99-06-
DWQ) nor the Los Angeles Regional Board’s draft MS4 permit for Ventura 
County include the term “urban runoff” in a significant regulatory capacity.  The 
Caltrans permit has one reference to “urban runoff” where the term is used 
interchangeably with “storm water.”  The draft Ventura permit uses the term 
“urban runoff” when referring to titles of reference documents, previously adopted 
management plans and municipal ordinances that may contain the phrase. 
 
Understandably, the Copermittees have expressed concern regarding the 
regulation of pollutants from natural, undeveloped areas that enter the MS4 in an 
unincorporated area.  The MS4 collection could change a natural sheet flow 
discharge to a concentrated point discharge.  The MS4 does not provide natural 
infiltration or other pollutant remediation that these flows would receive in an 
otherwise natural drainage system.  The MS4 may concentrate these natural 
pollutants and flows.  In some cases, the MS4 may ultimately discharge the 
elevated concentrations of natural pollutants and flow rates to waters of the US 
far from the natural pollutant and flow source, causing a condition of pollution or 
a violation of water quality standards.   
 
 
Non-Storm Water Numeric Effluent Limits 
 
Language has been added to the Order requiring the sampling of a 
representative 20 percent of the major outfalls within each hydrologic subarea.  
While it is important to assess all major outfall discharges from the MS4 into 
receiving waters, to date the Copermittees have implemented a dry-weather 
monitoring program that has identified major outfalls that are representative of 
each hydrologic subarea and have randomly sampled other major outfalls.  Thus, 
it is expected that the Copermittees will utilize past dry weather monitoring in the 
selection and annual sampling of a representative 20 percent of all major outfalls 
in accordance with the requirements under Section C.4.  
 
Municipal Action Levels (MALs) 
 
Introduction 
In response to comments at the initial public workshop, meetings with the 
principle Permittees, and changes made to the draft Ventura Order, MAL 
concentrations/standards have been updated, Order language has been clarified 
and additions to the monitoring requirements have been made. 
 
MAL Concentration/Standards Updates 
MAL pollutant levels have been updated and now come from a regional subset of 
nationwide Phase I MS4 data.  Regional Board staff have chosen to update 
MALs by using USEPA Climate Zone 6 (arid west) data when computing MALs.  
Utilizing data from USEPA Climate Zone 6 is expected to produce MALs which 
closely reflect the environmental conditions experienced in Orange County.  The 
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localized subset of data includes sampling events from multiple Southern 
California locations including Orange, San Diego, Riverside, Los Angeles and 
San Bernardino Counties.  The dataset includes samples taken from highly built-
out impervious areas and from storm events representative of Southern 
California conditions.   
 
Additionally, utilization of regional data is appropriate due to the addition of data 
into the nationwide Phase I MS4 monitoring dataset in 2008.  This additional data 
increased the number of USEPA Climate Zone 6 samples to more than 400, and 
included additional monitoring events within Southern California (see Figure XX). 
 
Figure XX. Sample Sizes Used to Calculate Municipal Action Levels 
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Additional changes have been made by staff to update MALs to reflect the water 
quality standards in the San Diego Regional Water Quality Control Board Basin 
Plan, the California Toxic Rule and USEPA Water Quality Criteria.   Since it is the 
goal of the MALs, through the iterative and MEP process, to have outfall storm 
water discharges meet all applicable water quality objectives, the list of 
constituents to be tested and protocol for testing has been updated to provide a 
reference point to evaluate the iterative MEP process.  As such, Kjedahl Nitrogen 
(TKN) and Total Suspended Solids (TSS) have been removed from the MAL 
table.  There currently are appropriate criteria for TKN or TSS, and alternate 
constituents are available which do have BPOs for comparative purposes.  
Instead, Nitrate/Nitrite and Turbidity, which have BPOs of 1.0 mg/L and 20 NTUs 
respectively, are included with associated MALs.  Total Dissolved Solids (TDS) is 
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now included as a constituent with an associated MAL, as enough USEPA 
Climate Zone 6 data was available to develop a MAL.   
 
While MAL concentrations have changed due to changes in the dataset utilized, 
the MAL concentrations for TDS, Mercury (Hg) and pH have been set to their 
respective BPOs.  Based on analysis of USEPA Climate Zone 6 data for TDS, 
Hg and pH, setting a MAL using the median and coefficient of variation or a 
similar statistical approach would result in a MAL which is more stringent than 
each constituent’s BPO.  Since it is the goal of MALs to achieve Water Quality 
Standards, the MAL has been raised to be set at the applicable BPO. 
 
Monitoring Updates 
MAL language has been updated to require the measurement of hardness and to 
provide more specificity in the assessment of samples with MALs for total metal 
concentrations.  While USEPA Climate Region 6 data includes a large sample 
size for concentrations of total metals, the impact the concentration will have on 
receiving waters will vary with receiving water hardness.  Since it is the goal of 
the MALs, through the iterative and MEP process, to have MS4 storm water 
discharges meet all applicable water quality objectives, the hardness of the 
receiving water should be used when assessing the total metal concentration of a 
sample.  Thus, when an exceedance of a MAL concentration is detected for a 
metal the Permittee must determine if that exceedance is above the existing 
applicable water quality limit based upon the hardness of the receiving water.  
The water quality limits Permittees must use to assess total metal MAL 
exceedances are the California Toxic Rule (CTR) and USEPA National 
Recommended Water Quality Criteria for Freshwater Aquatic Life 1 hour 
maximum concentrations.  The 1 hour maximum concentration is to be used for 
comparison since it is expected to most replicate the impacts to waters of the 
State from the first flush following a precipitation event. 
 
TMDLs (modified language) 
The Discussion of Finding E.10, E11 and E.12 is updated to reflect that 
currently there are no adopted TMDLs in Southern Orange County. 
 
Water Act (CWA) requires that:  

“Each state must identify those waters within its boundaries for which the 
effluent limitations…are not stringent enough to implement any water 
quality standard (WQS) applicable to such waters.”   
 

The CWA also requires states to establish a priority ranking of impaired 
waterbodies known as Water Quality Limited Segments and to establish Total 
Maximum Daily Loads (TMDLs) for such waters.  This priority list of impaired 
waterbodies is called the Section 303(d) List.  The current Section 303(d) List 
was approved by the State Water Resources Control Board (State Board) on 
October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California was 
given final approval by the United States Environmental Protection Agency 
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(USEPA).  Every two years the State of California is required by CWA section 
303(d) and 40 CFR(130.7) to develop and submit to the USEPA for approval an 
updated 303(d) list of impaired waterbodies.  The Regional Board is currently 
undergoing the required 2 year (2008) update for submittal to the State Board.  
 
Multiple water bodies in Orange County have been identified as impaired and 
placed on the Section 303(d) list.  The Regional Board has 78 current 303(d) 
listings for which TMDLs must be prioritized and subsequently developed. The 
303(d) listing of a waterbody and subsequent TMDL development is required 
when regulations under current permits, such as Technology Based Effluent 
Limitations (TBELS), are not stringent enough to meet Water Quality Standards 
and protect the Beneficial Uses of Waters of the State.  Table 1, below, describes 
the status of developed Total Maximum Daily Loads in Southern Orange County, 
Region 9.  On December 12, 2007, the Regional Board adopted a Basin Plan 
amendment to incorporate 19 TMDLs developed in TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks in the San Diego Region.  In 2004, the Bacteria 
Impaired Waters TMDL Project II addressed six bacteria impaired shorelines 
including Baby Beach in Dana Point Harbor. On June 11, 2008 the Regional 
Board adopted a Basin Plan amendment to incorporate TMDLs for Indicator 
Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay.  The TMDLs for Indicator Bacteria, Baby Beach in Dana Point 
Harbor and Shelter Island Shoreline Park in San Diego Bay are pending approval 
by the State Board, State Office of Administrative Law (OAL) and USEPA.  The 
TMDLs for Indicator Bacteria Project I - Beaches and Creeks in the San Diego 
Region have been withdrawn by the Regional Board and are tentatively 
scheduled to reappear before the Regional Board in the Summer of 2009. 
 
Table 1. Status of Developed Total Maximum Daily Loads in Southern Orange County, Region 9. 

TMDL Regional Board 
Approval 

State Board 
Approval 

State OAL 
Approval 

USEPA  
Approval 

TMDLs for Indicator Bacteria 
Project I - Beaches and Creeks 
in the San Diego Region 

Adopted 
12/12/2007 

Withdrawn by 
Regional 

Board 

n/a n/a 

TMDLs for Indicator Bacteria 
Baby Beach in Dana Point 
Harbor and Shelter Island 
Shoreline Park in San Diego Bay 

Adopted 
06/11/2008 

Pending Pending Pending 

 
Storm water discharges from developed and developing areas in Orange County 
are a significant source of certain pollutants that cause, may be causing, 
threatening to cause or contributing to water quality impairment in the waters of 
Orange County.  Furthermore, the CWA section 303(d) list indicates that there is 
a reasonable potential that municipal storm water and dry weather discharges 
from MS4s cause or may cause or contribute to an excursion above water quality 
standards for the following pollutants: Indicator Bacteria, Phosphorous, Toxicity 
and Turbidity.  In accordance with CWA section 303(d), the Regional Board is 
required to establish TMDLs for these pollutants in these waters to eliminate 
impairment and attain water quality standards.   Per 40 CFR(130.7), WLAs are 
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required for all point sources, including storm water and non-storm water 
discharges from MS4s.  Therefore, focused pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order.  
 
MS4 Permits address only those MS4 WLAs that have been adopted by the 
Regional Board and have been approved by the State Board, OAL and USEPA.  
WLAs are portions of a receiving water’s loading capacity that is allocated to one 
of its existing or future point sources of pollution.  The TMDL WLAs in the Order 
are addressed using water quality-based numeric effluent limits (WQBELs) 
calculated at end-of-pipe.  WQBELs must be consistent with the assumptions 
and requirements of the WLAs.1  Adopted TMDL WLAs and LAs will be 
addressed by Cease and Desist Orders (CDOs) approved by the Regional Board 
in a public process.  Storm water compliance date(s), interim goals, schedules 
and monitoring to assess compliance will be included within each adopted TMDL 
CDO, even if said date(s) do not fall within the term of this Order.  MS4 permits 
will reference and require compliance with those CDOs and their included time 
schedules. 
 
Assessment of compliance with WLAs is to be assessed at the point of discharge 
to the receiving water.  TMDL WLAs evaluated end-of-pipe will be assessed 
using WQBELs.  Determination of compliance may also be assessed within the 
receiving waters to evaluate program effectiveness and to assess overall water 
quality.   
 
Cease and Desist Orders (CDOs) are adopted pursuant to CWC Sections 13301-
13303.  CDOs may be issued to dischargers violating or threatening to violate 
Waste Discharge Requirements (WDRs) or prohibitions prescribed by the 
Regional Board or the State Board.  CDOs may be issued to dischargers with 
chronic non-compliance problems that are rarely amenable via a short-term 
solution.  Compliance may involve extensive capital improvements and/or 
operational changes.  The CDO will contain a compliance schedule, including 
interim deadlines, interim effluent limits, and a final compliance date.  
 
 
 
 

                                            
1
 Per 40 CFR 122.44(d)(1)(vii)(B) 
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NOTICE OF PUBLIC WORKSHOP 
 

Orange County Municipal Storm Water Permit 
 

The California Regional Water Quality Control Board, San Diego Region, (Regional 
Board) will conduct a public workshop and public hearing concerning Tentative Order 
No. R9-2009-0002, the Orange County Municipal Storm Water Permit for the San 
Diego Region.  Upon adoption, Tentative Order No. R9-2009-0002 will replace the 
current Orange County Municipal Storm Water Permit, Order No. R9-2002-01. 
 
The Regional Board has made available Tentative Order No. R9-2009-0002 and its 
attachments for public review and comment.  The documents are available by request 
from the Regional Board or at: 
 
 http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/oc_stormwater.shtml 

 
A public workshop conducted by the staff of the Regional Board on the Tentative Order 
will consist of presentations explaining the Tentative Order’s requirements, 
opportunities for public comments and questions, and time for responses to comments 
and questions.  The public workshop will be held at the following time and location: 
 

Public Workshop 
April 3, 2009, 10:00 AM 

City of Mission Viejo City Hall 
Council Chamber 

200 Civic Center Dr., Mission Viejo, CA 92691 
 
Directions to the City Hall Civic Center from Interstate 5: 

• Exit La Paz Road and go east. 
• Proceed over the hill to Marguerite Parkway and turn right (south). 
• Turn right onto Civic Center. 

Please park in the asphalt parking lot south of City Hall to help preserve parking 
between City Hall and the Library for Library patrons 
 
Public Hearing 
In addition, the Regional Board will conduct a public hearing for the purpose of the 
Regional Board to receive and consider oral comments.  The hearing is scheduled for 
June 10, 2009, at the Ocean Institute in Dana Point.  Further notice of the hearing will 
be provided to interested persons at least 45 days in advance of the hearing.  Following 
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Notice of Public Workshop - 2 - March 20, 2009 
 

 

 

California Environmental Protection Agency 
 

  Recycled Paper 

the initial public hearing, a second public meeting will be scheduled by the Regional 
Board to consider adoption of the Revised Tentative Order. 
 
Public Comment Period 
The public review and comment period is currently open until closed by the Regional 
Board. Written comments or testimony should be submitted to the Regional Board as 
soon as practicable.  The Regional Board intends to respond to all comments.  Written 
comments received by April 24, 2009 will be provided with a written response.  Written 
comments or testimony received by 5:00 PM, on May 29, 2009 will be provided to the 
Regional Board members for their review prior to the June 10, 2009 public hearing.  
The Regional Board will also consider oral statements at the public hearing.  The 
Regional Board has the option of closing the public comment period at the June 10, 
2009 meeting or within a specified time period following the meeting. 
 
Electronic Mailing List for Future Notices 
The Regional Board has established an electronic mail Lyris List specifically for 
information and notices on the reissuance of the municipal storm water NPDES permit 
for southern Orange County.  The Regional Board will use the email list to notify 
interested persons of important events and the availability of on-line documents.  The 
email list is available through the Regional Board’s website at: 
 
http://www.waterboards.ca.gov/resources/email_subscriptions/reg9_subscribe.shtml 
 
Please inform other interested parties regarding this email list. 
 
For Further Information 
The Tentative Order and supporting materials are available from our web site.  As 
additional information becomes available, it will also be posted on our web site, and 
interested persons on the electronic mailing list will be notified. 
 
Please contact Ben Neill at bneill@waterboards.ca.gov or 858-467-2983 for additional 
information. 
 
 
JOHN H. ROBERTUS 
Executive Officer 
March 27, 2009 
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R9-2009-0002
(formerly R9-2008-0001, R9-2007-0002)

So. Orange County 
Municipal Separate Storm Sewer System (MS4) Permit

Staff Workshop - April 3, 2009

California Regional Water Quality Control Board –
San Diego Region

Ben Neill, Water Resource Control Engineer, Northern Watershed Unit

(858) 467-2983
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Permit History
• Replaces current Permit, R9-2002-001

• August 18, 2006 – Copermittees ROWD

• February 9, 2007 – R9-2007-0002 draft released

• March 12, 2007 – Previous Workshop

• April 11, 2007 – First Public Hearing

• July 6, 2007 – Second Version, R9-2007-0002

• Dec. 12, 2007 – Third Revision, R9-2008-0001

• February 13, 2008 – Second Public Hearing

• March 13, 2009 – Fourth Version, R9-2009-0002
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Future Timeline

• May 15 – Submittal date for written comments to 
receive a written response prior to the July hearing.

• June 19 – Deadline for written comments for the July 
hearing.

• July 1 – Public Hearing. Comment period closed?

• August 12 – Regional Board adoption consideration.
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Major Changes

1. Urban runoff

2. Dry weather numeric effluent limits

3. Over irrigation prohibition 

4. Wet weather municipal action levels

5. Hydromodification

6. Low impact development

7. Retrofitting existing development

0007355



April 3, 2009 Revised Tentative Order R9-2009-0002 5

1. Urban Runoff

• “Urban runoff” is not in federal 
regulations

• Clarifies that the permit regulates MS4 
discharges regardless of source.
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MS4 Discharge 

= 

Runoff

Storm Water

Wet Weather

Non-Storm Water

Dry Weather

Maximum 

Extent 

Practicable

Prohibited

Non-Storm Water

Discharges

Exempt

Non-Storm Water

Discharges

Municipal 

Action 

Levels

Numeric

Effluent

Limits

Monitoring
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2. Non-Storm Water Dry Weather 
Numeric Effluent Limits

• Non-storm water discharges 
are prohibited, unless 
exempt.

• Water Quality Based Effluent 
Limits at the end of pipe.

• Measureable Performance Criteria 
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2. Non-Storm Water Dry Weather 
Numeric Effluent Limits

• Water quality 
standards?

• Prohibited 
Discharge?

0007359



April 3, 2009 Revised Tentative Order R9-2009-0002 9

3. Over Irrigation
• Over irrigation identified as a pollutant source 

and conveyance; therefore

• Over irrigation 

discharges are

prohibited
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3. Over Irrigation

• Water conservation

• Does not stop lawn 

watering
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4. Wet Weather Municipal Action Levels

• Wet weather

• Nationwide phase 1 

MS4 monitoring data

• 90% comply, 

10% exceed 

• MS4 outfall monitoring
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4. Wet Weather Municipal Action Levels

• Average of 20% or

greater exceedance

• Compliance with MEP

• Measureable 

performance criteria
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5. Hydromodification

Hydromodification Management Plan

• Flow rate and duration controls

• Stream health 

indicators

• Design criteria

• Stream restoration

measures
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5. Hydromodification

• Measureable Performance Criteria –

�5% Effective Impervious Area 

�Erosion Potential 

�Range of flows 

�Goodness of fit

• 2 years to draft
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6. Low Impact Development

• Water reuse assessment

• Alternatives to 

conventional MS4s

• Conserve natural 

features

• Conserve pervious areas

• Review municipal code 

conflicts
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6. Low Impact Development

• Full integration in 

the SSMP
– Site Design

– Source Control

– Treatment Control

– Hydromod. (5% EIA)
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7. Retrofitting Existing Development

• Improve water quality

• Address existing

Hydromodification

• Stream restoration

• Reduce pollutants

• Reduce flooding
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7. Retrofitting Existing Development

• Identify and rank 

potential projects

• Cooperate with

local landowners 

• Alternative mitigation
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Other Issues

• SWQPAs

• FETDs

• TMDLs

• Others?
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Future Timeline

• May 15 – Submittal date for written comments to 
receive a written response prior to the June hearing.

• June 19 – Deadline for written comments for the 
June hearing.

• July 1 – Public Hearing. Comment period closed?

• August 12 – Regional Board adoption consideration.
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FINDINGS A: BASIS FOR THE ORDER 
FINDINGS B: REGULATED PARTIES 

The California Regional Water Quality Control Board, San Diego Region (hereinafter 
Regional Board), finds that: 
 
 
A.  BASIS FOR THE ORDER 
 
1. This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne 

Water Quality Control Act (Division 7 of the Water Code, commencing with Section 
13000), applicable State and federal regulations, all applicable provisions of 
statewide Water Quality Control Plans and Policies adopted by the State Water 
Resources Control Board (State Board), the Water Quality Control Plan for the San 
Diego Basin adopted by the Regional Board, the California Toxics Rule, and the 
California Toxics Rule Implementation Plan. 
 

2. This Order reissues National Pollutant Discharge Elimination System (NPDES) 
Permit No. CAS0108740, which was first adopted by the Regional Board on  
July 16, 1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order  
No. 96-03) and February 13, 2002 (Order No. R9-2002-01).  On August 21, 2006, in 
accordance with Order No. R9-2002-01, the County of Orange, as the Principal 
Copermittee, submitted a Report of Waste Discharge (ROWD) for reissuance of the 
municipal separate storm sewer system (MS4) Permit. 

 
3. This Order is consistent with the following precedential Orders adopted by the State 

Water Resources Control Board (State Board) addressing MS4 NPDES Permits:  
Order 99-05, Order WQ-2000-11, Order WQ 2001-15, Order WQO 2002-0014, and 
Order WQ-2009-0008 (SWRCB/OCC FILE A-1780). 

 
4. The Fact Sheet / Technical Report for the Order No. R9-2009-0002, NPDES No. 

CAS0108740, Waste Discharge Requirements for Discharges of Runoff from the 
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the 
County of Orange, the Incorporated Cities of Orange County, and the Orange 
County Flood Control District Within the San Diego Region includes cited regulatory 
and legal references and additional explanatory information and data in support of 
the requirements of this Permit.  This information, including any supplements 
thereto, and any response to comments on the Tentative Orders, is hereby 
incorporated by reference into these findings. 

 
 
B.  REGULATED PARTIES 
 
1. Each of the persons in Table 1 below, hereinafter called Copermittees or 

dischargers, owns or operates an MS4, through which it discharges runoff into 
waters of the United States within the San Diego Region.  These MS4s fall into one 
or more of the following categories: (1) a medium or large MS4 that services a 
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that 
is “interrelated” to a medium or large MS4; or (3) an MS4 which contributes to a 
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violation of a water quality standard; or (4) an MS4 which is a significant contributor 
of pollutants to waters of the United States (waters of the U.S). 
 

Table 1. Municipal Copermittees 
1. City of Aliso Viejo 8.    City of Mission Viejo 
2. City of Dana Point 9.    City of Rancho Santa Margarita 
3. City of Laguna Beach 10.  City of San Clemente 
4. City of Laguna Hills 11.  City of San Juan Capistrano 
5. City of Laguna Niguel 12.  County of Orange 
6. City of Laguna Woods 
7. City of Lake Forest 

13.  Orange County Flood Control 
District 

 
 
C.  DISCHARGE CHARACTERISTICS 
 
1. Runoff discharged from an MS4 contains waste, as defined in the California Water 

Code (CWC), and pollutants that adversely affect the quality of the waters of the 
State.  The discharge of runoff from an MS4 is a “discharge of pollutants from a point 
source” into waters of the U.S. as defined in the CWA. 
 

2. MS4 storm water and non-storm water discharges are likely to contain pollutants that 
cause or threaten to cause a violation of water quality standards, as outlined in the 
Regional Board’s Water Quality Control Plan for the San Diego Basin (Basin Plan).  
Storm water and non-storm water discharges from the MS4 are subject to the 
conditions and requirements established in the San Diego Basin Plan for point 
source discharges. These surface water quality standards must be complied with at 
all times, irrespective of the source and manner of discharge. 
 

3. The most common categories of pollutants in runoff include total suspended solids, 
sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., copper, 
lead, zinc and cadmium); petroleum products and polynuclear aromatic 
hydrocarbons; synthetic organics (e.g., pesticides, herbicides, and PCBs); nutrients 
(e.g., nitrogen and phosphorus fertilizers); oxygen-demanding substances (decaying 
vegetation, animal waste); detergents; and trash.   
 

4. The discharge of pollutants and/or increased flows from MS4s may cause or 
threaten to cause the concentration of pollutants to exceed applicable receiving 
water quality objectives and/or impair or threaten to impair designated beneficial 
uses resulting in a condition of pollution (i.e., unreasonable impairment of water 
quality for designated beneficial uses), contamination, or nuisance. 
 

5. Pollutants in runoff can threaten and adversely affect human health.  Human 
illnesses have been clearly linked to recreating near storm drains flowing to coastal 
waters.  Also, runoff pollutants in receiving waters can bioaccumulate in the tissues 
of invertebrates and fish, which may be eventually consumed by humans. 
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6. Runoff discharges from MS4s often contain pollutants that cause toxicity to aquatic 
organisms (i.e., adverse responses of organisms to chemicals or physical agents 
ranging from mortality to physiological responses such as impaired reproduction or 
growth anomalies).  Toxic pollutants impact the overall quality of aquatic systems 
and beneficial uses of receiving waters. 
 

7. The Copermittees discharge runoff into lakes, drinking water reservoirs, rivers, 
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries 
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit) 
comprising the San Diego Region as shown in Tables 2a and 2b.  Some of the 
receiving water bodies have been designated as impaired by the Regional Board 
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant 
to CWA section 303(d).  Also shown in the Tables are the watershed management 
areas (WMAs) as defined in the Regional Board report, Watershed Management 
Approach, January 2002. 

 
 
Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect1 

Laguna Coastal 
Streams 

Laguna HA, 
excluding Aliso HSA 
and Dana Point HSA 

Laguna Canyon Creek, 
Pacific Ocean 

Bacterial indicators 
Sediment toxicity 

Aliso Creek  Aliso HSA Aliso Creek, English 
Canyon, Pacific Ocean 

Toxicity 
Phosphorus 
Bacterial indicators 
Benzo[b]fluoranthene 
Dieldrin 
Sediment Toxicity 

Dana Point 
Coastal 
Streams 

Dana Point HSA Dana Point Harbor, Salt 
Creek, Pacific Ocean 

Bacterial indicators 

San Juan 
Creek 

Mission Viejo HA San Juan Creek, Trabuco 
Creek, Oso Creek, 
Canada Gobernadora, 
Bell Canyon, Verdugo 
Canyon, Pacific Ocean 

Bacterial indicators 
DDE 
Chloride 
Sulfates 
Total dissolved solids 

                                            
1 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire corresponding 
WMA or all corresponding major surface water bodies.  The specific impaired portions of each 
WMA are listed in the State Water Resources Control Board’s 2006 Section 303(d) List of Water 
Quality Limited Segments. 
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Table 2a.  Common Watersheds and CWA Section 303(d) Impaired Waters 
 

Regional 
Board 
Watershed 
Management 
Area (WMA) 

Hydrologic Area 
(HA) or Hydrologic 
Subarea (HSA) of 
the San Juan 
Hydrologic Unit 

Major Receiving Water 
Bodies 

303(d) 
Pollutant(s)/stressor or 
Water Quality Effect1 

San Clemente 
Coastal 
Streams 

San Clemente HA Prima Deshecha, 
Segunda Deshecha, 
Pacific Ocean 

Bacterial indicators 
Phosphorus 
Turbidity 

San Mateo 
Creek 

San Mateo HA San Mateo Creek, 
Christianitos Creek, 
Pacific Ocean 

 

 
 
 
Table 2b.  Common Watersheds and Municipalities 

Municipality 
Laguna 
Coastal 
Streams 

Aliso Creek Dana Point 
Coastal 
Streams 

San Juan 
Creek 

San 
Clemente 
Coastal 
Streams 

San Mateo 
Creek 

Aliso Viejo       
Dana Point       
Laguna Beach       
Laguna Hills *       
Laguna Niguel       
Laguna Woods *       
Lake Forest *       
Mission Viejo       
Rancho Santa 
Margarita 

      

San Clemente       
San Juan 
Capistrano 

      

County of 
Orange * 

      

Orange County 
Flood Control 
District * 

      

* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the 
scope of this Order 
 
8. Trash is a persistent pollutant which can enter receiving waters from the MS4 

resulting in accumulation and transport in receiving waters over time.  Trash poses a 
serious threat to the Beneficial Uses of the receiving waters, including, but not 
limited to, human health, rare and endangered species, navigation and human 
recreation.  

 
9. The Copermittees’ water quality monitoring data submitted to date documents 

persistent violations of Basin Plan water quality objectives for various runoff-related 
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals, etc.) at 
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various watershed monitoring stations.   Persistent toxicity has also been observed 
at some watershed monitoring stations.  In addition, bioassessment data indicates 
that the majority of urbanized receiving waters have Poor to Very Poor Index of 
Biotic Integrity ratings.  In sum, the above findings indicate that runoff discharges are 
causing or contributing to water quality impairments, and are a leading cause of 
such impairments in Orange County.   
 

10. When natural vegetated pervious ground cover is converted to impervious surfaces 
such as paved highways, streets, rooftops, and parking lots, the natural absorption 
and infiltration abilities of the land are lost.  Therefore, runoff leaving a developed 
area is significantly greater in runoff volume, velocity, and peak flow rate than pre-
development runoff from the same area.  Runoff durations can also increase as a 
result of flood control and other efforts to control peak flow rates.  Increased volume, 
velocity, rate, and duration of runoff, and decreased natural clean sediment loads, 
greatly accelerate the erosion of downstream natural channels.  Significant declines 
in the biological integrity and physical habitat of streams and other receiving waters 
have been found to occur with as little as a 3-5 percent conversion from natural to 
impervious surfaces.  The increased runoff characteristics from new development 
must be controlled to protect against increased erosion of channel beds and banks, 
sediment pollutant generation, or other impacts to beneficial uses and stream habitat 
due to increased erosive force.     
 

11. Development creates new pollution sources as human population density increases 
and brings with it proportionately higher levels of car emissions, car maintenance 
wastes, municipal sewage, pesticides, household hazardous wastes, pet wastes, 
trash, etc. which can either be washed or directly dumped into the MS4.  As a result, 
the runoff leaving the developed urban area is significantly greater in pollutant load 
than the pre-development runoff from the same area.   These increased pollutant 
loads must be controlled to protect downstream receiving water quality. 
 

12. Development and urbanization especially threaten environmentally sensitive areas 
(ESAs), such as water bodies designated as supporting a RARE beneficial use 
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired 
water bodies.  Such areas have a much lower capacity to withstand pollutant shocks 
than might be acceptable in other areas.  In essence, development that is ordinarily 
insignificant in its impact on the environment may become significant in a particularly 
sensitive environment.  Therefore, additional control to reduce storm water pollutants 
from new and existing development may be necessary for areas adjacent to or 
discharging directly to an ESA.

 
13. Although dependent on several factors, the risks typically associated with properly 

managed infiltration of runoff (especially from residential land use areas) are not 
significant.  The risks associated with infiltration can be managed by many 
techniques, including (1) designing landscape drainage features that promote 
infiltration of runoff, but do not “inject” runoff (injection bypasses the natural 
processes of filtering and transformation that occur in the soil); (2) taking reasonable 
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steps to prevent the illegal disposal of wastes;  (3) protecting footings and 
foundations; (4) ensuring that each drainage feature is adequately maintained in 
perpetuity; and (5) pretreatment. 

 
14. Non-storm water (dry weather) discharge from the MS4 is not considered a storm 

water (wet weather) discharge and therefore is not subject to regulation under the 
Maximum Extent Practicable (MEP) standard from CWA 402(p)(3)(B)(iii), which is 
explicitly for “Municipal … Stormwater Discharges (emphasis added)” from the MS4.  
Non-storm water discharges, per CWA 402(p)(3)(B)(ii), are to be effectively prohibited.  
Such dry weather non-storm water discharges have been shown to contribute 
significant levels of pollutants and flow in arid, developed Southern California 
watersheds and are to be effectively prohibited under the Clean Water Act. 

 
15. Non-storm water discharges to the MS4 granted an influent exception [i.e., which are 

exempt from the effective prohibition requirement set forth in CWA section 
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order.  Any exempted 
discharges identified by Copermittees as a source of pollutants are subsequently 
required to be addressed (emphasis added) as illicit discharges through prohibition 
and incorporation into existing IC/ID programs.  The Copermittees have identified 
landscape irrigation, irrigation water and lawn water, previously exempted 
discharges, as a source of pollutants and conveyance of pollutants to waters of the 
United States. 

 
 
D.  RUNOFF MANAGEMENT PROGRAMS 
 
1. General 
 

a. This Order specifies requirements necessary for the Copermittees to reduce the 
discharge of pollutants in storm water runoff to the maximum extent practicable 
(MEP).  However, since MEP is a dynamic performance standard, which evolves 
over time as runoff management knowledge increases, the Copermittees’ runoff 
management programs must continually be assessed and modified to 
incorporate improved programs, control measures, best management practices 
(BMPs), etc. in order to achieve the evolving MEP standard.  Absent evidence to 
the contrary, this continual assessment, revision, and improvement of runoff 
management program implementation is expected to ultimately achieve 
compliance with water quality standards in the Region. 
 

b. The Copermittees have generally been implementing the jurisdictional runoff 
management programs required pursuant to Order No. 2002-01 since February 
13, 2003.   Prior to that, the Copermittees were regulated by Order No. 96-03 
since August 8, 1996.  Runoff discharges, however, continue to cause or 
contribute to violations of water quality standards as evidenced by the 
Copermittees monitoring results. 
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c. This Order contains new or modified requirements that are necessary to improve 
Copermittees’ efforts to reduce the discharge of pollutants in storm water runoff 
to the MEP and achieve water quality standards.  Some of the new or modified 
requirements, such as the revised Watershed Runoff Management Program 
section, are designed to specifically address high priority water quality problems.  
Other new or modified requirements address program deficiencies that have 
been noted during audits, report reviews, and other Regional Board compliance 
assessment activities. 
 

d. Updated Jurisdictional Runoff Management Plans (JRMPs) and Watershed 
Runoff Management Plans (WRMPs), which describe the Copermittees’ runoff 
management programs in their entirety, are needed to guide the Copermittees’ 
runoff management efforts and aid the Copermittees in tracking runoff 
management program implementation.  It is practicable for the Copermittees to 
update the JRMPs and WRMPs within one year, since significant efforts to 
develop these programs have already occurred.   

 
e. Pollutants can be effectively reduced in storm water runoff by the application of a 

combination of pollution prevention, source control, and treatment control BMPs.  
Pollution prevention is the reduction or elimination of pollutant generation at its 
source and is the best “first line of defense.”  Source control BMPs (both 
structural and non-structural) minimize the contact between pollutants and flows 
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and 
out of receiving waters).  Treatment control BMPs remove pollutants that have 
been mobilized by wet-weather or dry-weather flows.   
 

f. Runoff needs to be addressed during the three major phases of urban 
development (planning, construction, and use) in order to reduce the discharge 
of pollutants from storm water to the MEP, effectively prohibit non-storm water 
discharges and protect receiving waters.  Development which is not guided by 
water quality planning policies and principles can unnecessarily result in 
increased pollutant load discharges, flow rates, and flow durations which can 
negatively impact receiving water beneficial uses.  Construction sites without 
adequate BMP implementation result in sediment runoff rates which greatly 
exceed natural erosion rates of undisturbed lands, causing siltation and 
impairment of receiving waters.  Existing development generates substantial 
pollutant loads which are discharged in runoff to receiving waters. 
 

g. Annual reporting requirements included in this Order are necessary to meet 
federal requirements and to evaluate the effectiveness and compliance of the 
Copermittees’ programs.

 
h. This Order establishes Storm Water Action Levels (SALs) for selected pollutants 

based on USEPA Rain Zone 6 (arid southwest) Phase I MS4 monitoring data for 
pollutants in storm water. The SALs were computed as the 90th percentile of the 
data set, utilizing the statistical based population approach, one of three 
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approaches recommended by the California Water Board’s Storm Water Panel in 
its report, ‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of 
Storm Water Associated with Municipal, Industrial and Construction Activities 
(June 2006).  SALs are identified in Section D of this Order.  Copermittees shall 
implement a timely, comprehensive, cost-effective storm water pollution control 
program to reduce the discharge of pollutants in storm water from the permitted 
areas so as not to exceed the SALs. Exceedance of SALs may indicate 
inadequacy of programmatic measures and BMPs required in this Order.    

 
2. Development Planning 

 
a. The Standard Storm Water Mitigation Plan (SSMP) requirements contained in 

this Order are consistent with Order WQ-2000-11 adopted by the State Water 
Resources Control Board (State Board) on October 5, 2000.  In the precedential 
order, the State Board found that the design standards, which essentially require 
that runoff generated by 85 percent of storm events from specific development 
categories be infiltrated or treated, reflect the MEP standard.  The order also 
found that the SSMP requirements are appropriately applied to the majority of the 
Priority Development Project categories contained in Section D.1 of this Order.  
The State Board also gave Regional Water Quality Control Boards the needed 
discretion to include additional categories and locations, such as retail gasoline 
outlets (RGOs), in SSMPs.   
 

b. Controlling runoff pollution by using a combination of onsite source control and 
site design BMPs augmented with treatment control BMPs before the runoff 
enters the MS4 is important for the following reasons:  (1) Many end-of-pipe 
BMPs (such as diversion to the sanitary sewer) are typically ineffective during 
significant storm events.  Whereas, onsite source control BMPs can be applied 
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of 
capturing and treating the wide range of pollutants which can be generated on a 
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as 
polishing BMPs, rather than the sole BMP to be implemented; (4) End-of-pipe 
BMPs do not protect the quality or beneficial uses of receiving waters between 
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in 
the effort to educate the public regarding sources of pollution and their 
prevention.  
 

c. Use of Low-Impact Development (LID) site design BMPs at new development, 
redevelopment and retrofit projects can be an effective means for minimizing the 
impact of storm water runoff discharges from the development projects on 
receiving waters.  LID is a site design strategy with a goal of maintaining or 
replicating the pre-development hydrologic regime through the use of design 
techniques.  LID site design BMPs help preserve and restore the natural 
hydrologic cycle of the site, allowing for filtration and infiltration which can greatly 
reduce the volume, peak flow rate, velocity, and pollutant loads of storm water 
runoff.  Current runoff management, knowledge, practices and technology have 
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resulted in the use of LID BMPs as an acceptable means of meeting the storm 
water MEP standard.  
  

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in storm 
water runoff.  RGOs are points of convergence for motor vehicles for automotive 
related services such as repair, refueling, tire inflation, and radiator fill-up and 
consequently produce significantly higher loadings of hydrocarbons and trace 
metals (including copper and zinc) than other developed areas.   

 
e. Industrial sites are significant sources of pollutants in runoff.  Pollutant 

concentrations and loads in runoff from industrial sites are similar or exceed 
pollutant concentrations and loads in runoff from other land uses, such as 
commercial or residential land uses.  As with other land uses, LID site design, 
source control, and treatment control BMPs are needed at industrial sites in order 
to meet the MEP standard.  These BMPs are necessary where the industrial site 
is larger than 10,000 square feet.  The 10,000 square feet threshold is 
appropriate, since it is consistent with requirements in other Phase I NPDES 
storm water regulations throughout California. 
 

f. If not properly designed or maintained, certain BMPs implemented or required by 
municipalities for runoff management may create a habitat for vectors (e.g. 
mosquitoes and rodents).  Proper BMP design and maintenance to avoid 
standing water, however, can prevent the creation of vector habitat.  Nuisances 
and public health impacts resulting from vector breeding can be prevented with 
close collaboration and cooperative effort between municipalities, the Orange 
County Vector Control District, and the California Department of Public Health 
during the development and implementation of runoff management programs. 
 

g. The increased volume, velocity, frequency and discharge duration of storm water 
runoff from developed areas has the potential to greatly accelerate downstream 
erosion, impair stream habitat in natural drainages, and negatively impact 
beneficial uses.  Development and urbanization increase pollutant loads in storm 
water runoff and the volume of storm water runoff.  Impervious surfaces can 
neither absorb water nor remove pollutants and thus lose the purification and 
infiltration provided by natural vegetated soil.  Hydromodification measures for 
discharges to hardened channels are needed for the future restoration of the 
hardened channels to their natural state, thereby restoring the chemical, 
physical, and biological integrity and Beneficial Uses of local receiving waters. 

 
3. Construction and Existing Development 

 
a. In accordance with federal NPDES regulations and to ensure the most effective 

oversight of industrial and construction site discharges, discharges of runoff from 
industrial and construction sites are subject to dual (State and local) storm water 
regulation.  Under this dual system, each Copermittee is responsible for 
enforcing its local permits, plans, and ordinances, and the Regional Board is 
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responsible for enforcing the General Construction Activities Storm Water Permit, 
State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction 
Permit) and the General Industrial Activities Storm Water Permit, State Board 
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit) and any 
reissuance of these permits.  NPDES municipal regulations require that 
municipalities develop and implement measures to address runoff from industrial 
and construction activities.  Those measures may require the implementation of 
additional BMPs than are required under the statewide general permits for 
activities subject to both State and local regulation.     
 

b. Identification of sources of pollutants in runoff (such as municipal areas and 
activities, industrial and commercial sites/sources, construction sites, and 
residential areas), development and implementation of BMPs to address those 
sources, and updating ordinances and approval processes are necessary for the 
Copermittees to ensure that discharges of pollutants from its MS4 in storm water 
are reduced to the MEP and that non-storm water discharges are not occurring.  
Inspections and other compliance verification methods are needed to ensure 
minimum BMPs are implemented.  Inspections are especially important at high 
risk areas for pollutant discharges. 
 

c. Historic and current development makes use of natural drainage patterns and 
features as conveyances for runoff.  Urban streams used in this manner are part 
of the municipalities MS4 regardless of whether they are natural, anthropogenic, 
or partially modified features.  In these cases, the urban stream is both an MS4 
and receiving water.   
 

d. As operators of the MS4s, the Copermittees cannot passively receive and 
discharge pollutants from third parties.  By providing free and open access to an 
MS4 that conveys discharges to waters of the U.S., the operator essentially 
accepts responsibility for discharges into the MS4 that it does not prohibit or 
control.  These discharges may cause or contribute to a condition of 
contamination or a violation of water quality standards. 
 

e. Waste and pollutants which are deposited and accumulate in MS4 drainage 
structures will be discharged from these structures to waters of the U.S. unless 
they are removed.  These discharges may cause or contribute to, or threaten to 
cause or contribute to, a condition of pollution in receiving waters.  For this 
reason, pollutant discharges from storm water into MS4s must be reduced using 
a combination of management measures, including source control, and an 
effective MS4 maintenance program must be implemented by each Copermittee. 

 
f. Enforcement of local runoff related ordinances, permits, and plans is an essential 

component of every runoff management program and is specifically required in 
the federal storm water regulations and this Order.  Each Copermittee is 
individually responsible for adoption and enforcement of ordinances and/or 
policies, implementation of identified control measures/BMPs needed to prevent 
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or reduce pollutants in storm water runoff, and for the allocation of funds for the 
capital, operation and maintenance, administrative, and enforcement 
expenditures necessary to implement and enforce such control measures/BMPs 
under its jurisdiction. Education is an important aspect of every effective runoff 
management program and the basis for changes in behavior at a societal level.  
Education of municipal planning, inspection, and maintenance department staffs 
is especially critical to ensure that in-house staffs understand how their activities 
impact water quality, how to accomplish their jobs while protecting water quality, 
and their specific roles and responsibilities for compliance with this Order.  Public 
education, designed to target various urban land users and other audiences, is 
also essential to inform the public of how individual actions affect receiving water 
quality and how adverse effects can be minimized. 
 

g. Public participation during the development of runoff management programs is 
necessary to ensure that all stakeholder interests and a variety of creative 
solutions are considered.  
 

h. Retrofitting existing development with storm water treatment controls, including 
LID, is necessary to address storm water discharges from existing development 
that may cause or contribute to a condition of pollution or a violation of water 
quality standards.  Although SSMP BMPs are required for redevelopment, the 
current rate of redevelopment will not address water quality problems in a timely 
manner.  Cooperation with private landowners is necessary to effectively identify, 
implement and maintain retrofit projects for the preservation, restoration, and 
enhancement of water quality.  

 
4. Watershed Runoff Management 

 
a. Since runoff within a watershed can flow from and through multiple land uses and 

political jurisdictions, watershed-based runoff management can greatly enhance 
the protection of receiving waters.  Such management provides a means to focus 
on the most important water quality problems in each watershed.  By focusing on 
the most important water quality problems, watershed efforts can maximize 
protection of beneficial use in an efficient manner.  Effective watershed-based 
runoff management actively reduces pollutant discharges and abates pollutant 
sources causing or contributing to watershed water quality problems.  
Watershed-based runoff management that does not actively reduce pollutant 
discharges and abate pollutant sources causing or contributing to watershed 
water quality problems can necessitate implementation of the iterative process 
outlined in section A.3 of the Tentative Order.  Watershed management of runoff 
does not require Copermittees to expend resources outside of their jurisdictions.  
Watershed management requires the Copermittees within a watershed to 
develop a watershed-based management strategy, which can then be 
implemented on a jurisdictional basis.
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b. Some runoff issues, such as general education and training, can be effectively 

addressed on a regional basis.  Regional approaches to runoff management can 
improve program consistency and promote sharing of resources, which can 
result in implementation of more efficient programs. 
 

c. It is important for the Copermittees to coordinate their water quality protection 
and land use planning activities to achieve the greatest protection of receiving 
water bodies.  Copermittee coordination with other watershed stakeholders, 
especially the State of California Department of Transportation, the United States 
Department of Defense, and water and sewer districts, is also important. 

 
 
E.  STATUTE AND REGULATORY CONSIDERATIONS 
 
1. The Receiving Water Limitations (RWL) language specified in this Order is 

consistent with language recommended by the USEPA and established in State 
Board Water Quality Order 99-05, Own Motion Review of the Petition of 
Environmental Health Coalition to Review Waste Discharge Requirements Order No. 
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17, 
1999.  The RWL in this Order require compliance with water quality standards, which 
for storm water discharges is to be achieved through an iterative approach requiring 
the implementation of improved and better-tailored BMPs over time.  Compliance 
with receiving water limits based on applicable water quality standards is necessary 
to ensure that MS4 discharges will not cause or contribute to violations of water 
quality standards and the creation of conditions of pollution. 
 

2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the 
following beneficial uses for surface waters in Orange County:  Municipal and 
Domestic Supply (MUN)2, Agricultural Supply (AGR), Industrial Process Supply 
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR), Contact 
Water Recreation (REC1), Non-contact Water Recreation (REC2), Warm 
Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat 
(WILD), Rare, Threatened, or Endangered Species (RARE), Freshwater 
Replenishment (FRSH), Hydropower Generation (POW), and Preservation of 
Biological Habitats of Special Significance (BIOL).  The following additional 
beneficial uses are identified for coastal waters of Orange County:  Navigation 
(NAV), Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine 
Habitat (MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), 
Spawning, Reproduction, and/or Early Development (SPWN), and Shellfish 
Harvesting (SHELL). 
 

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of 
Policy with Respect to Maintaining High Quality Waters in California, and the federal 
Antidegradation Policy described in 40 CFR 131.12. 

                                            
2 Subject to exceptions under the “Sources of Drinking Waters” Policy (Resolution No. 89-33) 
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4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990 

(CZARA) requires coastal states with approved coastal zone management programs 
to address non-point pollution impacting or threatening coastal water quality.  
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban, 
marinas, and hydromodification.  This NPDES permit addresses the management 
measures required for the urban category, with the exception of septic systems.  The 
adoption and implementation of this NPDES permit relieves the Copermittee from 
developing a non-point source plan, for the urban category, under CZARA.  The 
Regional Board addresses septic systems through the administration of other 
programs. 

 
5. Section 303(d)(1)(A) of the CWA requires that “Each state must identify those waters 

within its boundaries for which the effluent limitations…are not stringent enough to 
implement any water quality standard (WQS) applicable to such waters.”  The CWA 
also requires states to establish a priority ranking of impaired water bodies known as 
Water Quality Limited Segments and to establish Total Maximum Daily Loads 
(TMDLs) for such waters.  This priority list of impaired water bodies is called the 
Section 303(d) List.  The current Section 303(d) List was approved by the State 
Board on October 25, 2006.  On June 28, 2007 the 2006 303(d) list for California 
was given final approval by the United States Environmental Protection Agency 
(USEPA).   

 
6. This Order does not constitute an unfunded local government mandate subject to 

subvention under Article XIIIB, Section (6) of the California Constitution for several 
reasons, including, but not limited to, the following.  First, this Order implements 
federally mandated requirements under federal Clean Water Act section 402.  (33 
U.S.C. § 1342(p)(3)(B).)  Second, the local agency Copermittees’ obligations under 
this Order are similar to, and in many respects less stringent than, the obligations of 
non-governmental and new dischargers who are issued NPDES permits for storm 
water and non-storm water discharges.  Third, the local agency Copermittees have 
the authority to levy service charges, fees, or assessments sufficient to pay for 
compliance with this Order.  Fourth, the Copermittees have requested permit 
coverage in lieu of compliance with the complete prohibition against the discharge of 
pollutants contained in federal Clean Water Act section 301, subdivision (a) (33 
U.S.C. § 1311(a)) and in lieu of numeric restrictions on their storm water discharges.  
Fifth, the local agencies’ responsibility for preventing discharges of waste that can 
create conditions of pollution or nuisance from conveyances that are within their 
ownership or control under State law predates the enactment of Article XIIIB, 
Section (6) of the California Constitution.  Likewise, the provisions of this Order to 
implement total maximum daily loads (TMDLs) are federal mandates.  The federal 
Clean Water Act requires TMDLs to be developed for water bodies that do not meet 
federal water quality standards.  (33 U.S.C. sec. 1313(d).)  Once the U.S. 
Environmental Protection Agency or a state develops a TMDL, federal law requires 
that permits must contain effluent limitations consistent with the assumptions of any 
applicable wasteload allocation. (40 C.F.R. sec. 122.44(d)(1)(vii)(B).)  
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7. Runoff treatment and/or mitigation must occur prior to the discharge of runoff into 

receiving waters.  Treatment BMPs must not be constructed in waters of the U.S. or 
State unless the runoff flows are sufficiently pretreated to protect the values and 
functions of the water body. Federal regulations at 40 CFR 131.10(a) state that in no 
case shall a state adopt waste transport or waste assimilation as a designated use 
for any waters of the U.S.  Authorizing the construction of an runoff treatment facility 
within a water of the U.S., or using the water body itself as a treatment system or for 
conveyance to a treatment system, would be tantamount to accepting waste 
assimilation as an appropriate use for that water body.  Furthermore, the 
construction, operation, and maintenance of a pollution control facility in a water 
body can negatively impact the physical, chemical, and biological integrity, as well 
as the beneficial uses, of the water body.  Without federal authorization (e.g., 
pursuant to Clean Water Act Section 404), waters of the U.S. may not be converted 
into, or used as, waste treatment or conveyance facilities.  Similarly, waste 
discharge requirements pursuant to California Water Code Section 13260 are 
required for the conversion or use of waters of the State as waste treatment or 
conveyance facilities.  Diversion from waters of the U.S./State to treatment facilities 
and subsequent return to waters of the U.S. is allowable, provided that the effluent 
complies with applicable NPDES requirements. 
 

8. The issuance of waste discharge requirements and an NPDES permit for the 
discharge of runoff from MS4s to waters of the U.S. is exempt from the requirement 
for preparation of environmental documents under the California Environmental 
Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, section 21000 
et seq.) in accordance with the CWC section 13389. 
 

9. Multiple water bodies in Orange County have been identified as impaired and placed 
on the 303(d) list.  In 2004, Bacteria Impaired Waters TMDL Project II included six 
bacteria impaired shorelines in Dana Point Harbor and San Diego Bay: Baby Beach 
in Dana Point Harbor and Shelter Island Shoreline Park, B Street, G Street Pier, 
Tidelands Park, and Chula Vista Marina in San Diego Bay. Since then, only Baby 
Beach in Dana Point Harbor and Shelter Island Shoreline Park in San Diego Bay 
can be confirmed as still impaired by indicator bacteria.  On June 11, 2008 the 
Regional Board adopted a Basin Plan amendment to incorporate Bacteria Impaired 
Waters TMDL Project II for San Diego Bay and Dana Point Harbor Shorelines.  On 
June 16, 2009, the State Board approved the Basin Plan amendment.  This action 
meets requirements of section 303(d) of the Clean Water Act (CWA). The Basin 
Plan amendment process is authorized under section 13240 of the Water Code.  
The State’s Office of Administrative Law (OAL) approved the TMDLs on September 
15, 2009.  The effective date of the TMDLs is the date of OAL approval.  USEPA 
approved the TMDLs on October 26, 2009. 

 
10. Storm water discharges from developed and developing areas in Orange County are 

significant sources of certain pollutants that cause, may be causing, threatening to 
cause or contributing to water quality impairment in the waters of Orange County.  
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Furthermore, as delineated in the CWA section 303(d) list in Table 3, the Regional 
Board has found that there is a reasonable potential that municipal storm water and 
non-storm water discharges from MS4s cause or may cause or contribute to an 
excursion above water quality standards for the following pollutants: Indicator 
Bacteria, Phosphorous, Toxicity and Turbidity.  In accordance with CWA section 
303(d), the Regional Board is required to establish Total Maximum Daily Loads 
(TMDLs) for these pollutants to these waters to eliminate impairment and attain 
water quality standards.  Therefore, certain early pollutant control actions and further 
pollutant impact assessments by the Copermittees are warranted and required 
pursuant to this Order. 

 
Table 3. 2006 Section 303(d) Listed Waterbodies in So. Orange County 

Waterbody Pollutant 
Aliso Creek Indicator Bacteria, 

Phosphorus, 
Toxicity 

Aliso Creek Mouth Indicator Bacteria 
Dana Point Harbor Indicator Bacteria 
English Canyon Creek Benzo[b]fluoranthene,

Dieldrin, 
Sediment Toxicity 

Laguna Canyon Channel Sediment Toxicity 
Oso Creek (at Mission Viejo Golf Course) Chloride, 

Sulfates, 
Total Dissolved Solids

Pacific Ocean Shoreline, Aliso HSA Indicator Bacteria 
Pacific Ocean Shoreline, Dana Point HSA Indicator Bacteria 
Pacific Ocean Shoreline, Laguna Beach HSA Indicator Bacteria 
Pacific Ocean Shoreline, Lower San Juan HSA Indicator Bacteria 
Pacific Ocean Shoreline, San Clemente HA Indicator Bacteria 
Pacific Ocean Shoreline, San Joaquin Hills HSA Indicator Bacteria 
Prima Deshecha Creek Phosphorus, 

Turbidity 
San Juan Creek DDE, 

Indicator Bacteria 
San Juan Creek (mouth) Indicator Bacteria 
Segunda Deshecha Creek Phosphorus, 

Turbidity 
 
11. This Order incorporates only those MS4 Waste Load Allocations (WLAs) developed 

in TMDLs that have been adopted by the Regional Water Board and have been 
approved by the State Board, Office of Administrative Law and U.S. EPA.  Approved 
TMDL WLAs are to be addressed using water quality-based effluent limitations 
(WQBELs) calculated as numeric limitations (either in the receiving waters and/or at 
the point of MS4 discharge) and/or as BMPs.  In most cases, the numeric limitation 
must be achieved to ensure the adequacy of the BMP program.  Waste load 
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allocations for storm water and non-storm water discharges have been included 
within this Order only if the TMDL has received all necessary approvals.  This Order 
establishes WQBELs and conditions consistent with the requirements and 
assumptions of the WLAs in the TMDLs as required by 40 CFR 122.44(d)(1)(vii)(B). 

 
A TMDL is the total amount of a particular pollutant that a water body can receive 
and still meet Water Quality Standards (WQSs), which are comprised of Water 
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining 
High Quality Waters3.  The WQOs serve as the primary basis for protecting the 
associated Beneficial Use.  The Numeric Target of a TMDL interprets and applies 
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.   
This Order addresses TMDLs through Water Quality Based Effluent Limitations 
(WQBELs) that must be consistent with the assumptions and requirements of the 
WLA4.  Federal guidance5 states that when adequate information exists, storm water 
permits are to incorporate numeric water quality based effluent limitations.  In most 
cases, the numeric target(s) of a TMDL are a component of the WQBELs.  When the 
numeric target is based on one or more numeric WQOs, the numeric WQOs and 
underlying assumptions and requirements will be used in the WQBELs as numeric 
effluent limitations by the end of the TMDL compliance schedule, unless additional 
information is required.  When the numeric target interprets one or more narrative 
WQOs, the numeric target may assess the efficacy and progress of the BMPs in 
meeting the WLAs and restoring the Beneficial Uses by the end of the TMDL 
compliance schedule.   
 
This Order fulfills a component of the TMDL Implementation Plan adopted by this 
Regional Board on June 11, 2008 for indicator bacteria in Baby Beach by 
establishing WQBELs expressed as both BMPs to achieve the WLAs and as 
numeric limitations6 for the City of Dana Point and the County of Orange. The 
establishment of WQBELs expressed as BMPs should be sufficient to achieve the 
WLA specified in the TMDL.  The Waste Load Allocations (WLAs) and Numeric 
Targets are the necessary metrics to ensure that the BMPs achieve appropriate 
concentrations of bacterial indicators in the receiving waters. 

                                            
3 State Water Resources Control Board, Resolution No. 68-16 
4 40 CFR 122.44(d)(1)(vii)(B) 
5 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water 
Permits, 61 FR 43761, August 26, 1996 
6 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt an 
Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total Maximum 
Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in 
San Diego Bay. 
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12. This Order requires each Copermittee to effectively prohibit all types of unauthorized 

discharges of non-storm water into its MS4.  However, historically pollutants have 
been identified as present in dry weather non-storm water discharges from the MS4s 
through 303(d) listings, monitoring conducted by the Copermittees under Order No. 
R9-2002-0001, and there are others expected to be present in dry weather non-
storm water discharges because of the nature of these discharges.  This Order 
includes action levels for pollutants in non-storm water, dry weather, discharges from 
the MS4 designed to ensure that the requirement to effectively prohibit all types of 
unauthorized discharges of non-storm water in the MS4 is being complied with.  
Action levels in the Order are based upon numeric or narrative water quality 
objectives and criteria as defined in the Basin Plan, the Water Quality Control Plan 
for Ocean Waters of California (Ocean Plan), and the State Policy for 
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and 
Estuaries of California (State Implementation Policy or SIP).  An exceedance of an 
action level requires specified responsive action by the Copermittees.  This Order 
describes what actions the Copermittees must take when an exceedance of an 
action level is observed.  Exceedances of non-storm water action levels do not alone 
constitute a violation of this Order but could indicate non-compliance with the 
requirement to effectively prohibit all types of unauthorized non-storm water 
discharges into the MS4 or other prohibitions established in this Order.  Failure to 
undertake required source investigation and elimination action following an 
exceedance of 2a non-storm water action level (NAL or action level) is a violation of 
this Order.  The Regional Board recognizes that use of action levels will not 
necessarily result in detection of all unauthorized sources of non-storm water 
discharges because there may be some discharges in which pollutants do not 
exceed established action levels.  However, establishing NALs at levels appropriate 
to protect water quality standards is expected to lead to the identification of 
significant sources of pollutants in dry weather non-storm water discharges. 

 
13.  In addition to federal regulations cited in the Fact Sheet / Technical Report for the 

Order NO. R9-2009-0002, monitoring and reporting required under Order No. R9-
2009-0002 is required pursuant to authority under CWC section 13383. 
 
 

F.  PUBLIC PROCESS 
 
1. The Regional Board has notified the Copermittees, all known interested parties, and 

the public of its intent to consider adoption of an Order prescribing waste discharge 
requirements that would serve to renew an NPDES permit for the existing discharge 
of runoff. 
 

2. The Regional Board has held public hearings on April 11, 2007, February 13, 2008, 
July 1, 2009, and November 18, 2009 and heard and considered all comments 
pertaining to the terms and conditions of this Order.
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions 
contained in Division 7 of the California Water Code (CWC) and regulations adopted 
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted 
thereunder, must each comply with the following: 
 
 
A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS 
 
1. Discharges into and from municipal separate storm sewer systems (MS4s) in a 

manner causing, or threatening to cause, a condition of pollution, contamination, or 
nuisance (as defined in CWC section 13050), in waters of the state are prohibited. 
 

2. Storm water discharges from MS4s containing pollutants which have not been 
reduced to the maximum extent practicable (MEP) are prohibited.7 
 

3. Discharges from MS4s that cause or contribute to the violation of water quality 
standards (designated beneficial uses, water quality objectives developed to protect 
beneficial uses, and the State policy with respect to maintaining high quality waters) 
are prohibited. 
 
a. Each Copermittee must comply with section A.3 and section A.4 as it applies to 

Prohibition 5 in Attachment A of this Order through timely implementation of 
control measures and other actions to reduce pollutants in storm water 
discharges in accordance with this Order, including any modifications.  If 
exceedance(s) of water quality standards persist notwithstanding implementation 
of this Order, the Copermittee must assure compliance with section A.3 and 
section A.4 as it applies to Prohibition 5 in Attachment A of this Order by 
complying with the following procedure: 
 
(1) Upon a determination by either the Copermittee or the Regional Board that 

storm water MS4 discharges are causing or contributing to an exceedance 
of an applicable water quality standard, the Copermittee must notify the 
Regional Board within 30 days and thereafter submit a report to the Regional 
Board that describes best management practices (BMPs) that are currently 
being implemented and additional BMPs that will be implemented to prevent 
or reduce any pollutants that are causing or contributing to the exceedance 
of water quality standards.  The report may be incorporated in the Annual 
Report unless the Regional Board directs an earlier submittal.  The report 
must include an implementation schedule.  The Regional Board may require 
modifications to the report;

                                            
7 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce 
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer). 
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(2) Submit any modifications to the report required by the Regional Board within 
30 days of notification; 

  
(3) Within 30 days following approval of the report described above by the 

Regional Board, the Copermittee must revise its Jurisdictional Runoff 
Management Program and monitoring program to incorporate the approved 
modified BMPs that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 

(4) Implement the revised Jurisdictional Runoff Management Program and 
monitoring program in accordance with the approved schedule. 
 

b. The Copermittee must repeat the procedure set forth above to comply with the 
receiving water limitations for continuing or recurring exceedances of the same 
water quality standard(s) unless directed to do otherwise by the Regional Board 
Executive Officer. 
 

c. Nothing in section A.3 must prevent the Regional Board from enforcing any 
provision of this Order while the Copermittee prepares and implements the above 
report. 
 

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin 
Plan prohibitions cited in Attachment A to this Order. 
 

 
B. NON-STORM WATER DISCHARGES 
 
1. Each Copermittee must effectively prohibit all types of non-storm water discharges 

into its MS4 unless such discharges are either authorized by a separate National 
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in 
accordance with sections B.2 and B.3 below. 

 
2. The following categories of non-storm water discharges are not prohibited unless a 

Copermittee or the Regional Board identifies the discharge category as a source of 
pollutants to waters of the U.S.  Where the Copermittee(s) have identified a category 
as a source of pollutants, the category shall be addressed as an illicit discharge and 
prohibited through ordinance, order or similar means.  The Regional Board may 
identify categories of discharge that either requires prohibition or other controls.  For 
such a discharge category, the Copermittee, under direction of the Regional Board, 
must either prohibit the discharge category or develop and implement appropriate 
control measures to prevent the discharge of pollutants to the MS4 and report to the 
Regional Board pursuant to Section K.1 and K.3 of this Order. 

 
a. Diverted stream flows; 
b. Rising ground waters; 
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to 
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MS4s; 
d. Uncontaminated pumped ground water8; 
e. Foundation drains8; 
f. Springs; 
g. Water from crawl space pumps8; 
h. Footing drains8; 
i. Air conditioning condensation;  
j. Flows from riparian habitats and wetlands;  
k. Water line flushing9,10; 
l. Discharges from potable water sources not subject to NPDES Permit No. 

CAG679001, other than water main breaks; 
m. Individual residential car washing; and 
n. Dechlorinated swimming pool discharges11. 

 
3. Emergency fire fighting flows (i.e., flows necessary for the protection of life or 

property) do not require BMPs and need not be prohibited.  As part of the 
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must develop 
and implement a program to address pollutants from non-emergency fire fighting 
flows (i.e., flows from controlled or practice blazes and maintenance activities) 
identified by the Copermittee to be significant sources of pollutants to waters of the 
United States. 

 
a. Building fire suppression system maintenance discharges (e.g. sprinkler line 

flushing) contain waste.  Therefore, such discharges are to be prohibited by the 
Copermittees as illicit discharges through ordinance, order, or similar means. 

 
4. Each Copermittee must examine all dry weather effluent analytical monitoring results 

collected in accordance with section F.4 of this Order and Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 to identify 
water quality problems which may be the result of any non-prohibited discharge 
category(ies) identified above in section B.2.  Follow-up investigations must be 
conducted as necessary to identify and control, pursuant to section B.2, any non-
prohibited discharge category(ies) listed above.  

 

                                            
8 Requires enrollment under Order R9-2008-002.  Discharges into the MS4 require authorization from the 
owner and operator of the MS4 system. 
9 This exemption does not include fire suppression sprinkler system maintenance and testing discharges.  
Those discharges may be regulated under Section B.3. 
10 Requires enrollment under Order R9-2002-0020. 
11 Including saline swimming pool discharges directly to a saline water body. 
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C. NON-STORM WATER DRY WEATHER ACTION LEVELS  
   

1. Each Copermittee, beginning no later than May 1, 2011, shall implement the non-
storm water dry weather action level (NAL) monitoring as described in Attachment E 
of this Order. 
 

2. In response to an exceedance of an NAL, each Copermittee must investigate and 
identify the source of the exceedance in a timely manner.  However, if any 
Copermittee identifies exceedances of NALs that prevent them from adequately 
conducting source investigations in a timely manner, then the Copermittees may 
submit a prioritization plan and timeline that identifies the timeframe and planned 
actions to investigate and report their findings on all of the exceedances.  Following 
the source investigation and identification, the Copermittees must submit an action 
report dependant on the source of the pollutant exceedance as follows: 

 
a. If the Copermittee identifies the source of the exceedance as natural (non-

anthropogenically influenced) in origin and in conveyance into the MS4; then the 
Copermittee shall report their findings and documentation of their source 
investigation to the Regional Board within fourteen days of the source 
identification. 

  
b. If the Copermittee identifies the source of the exceedance as an illicit discharge 

or connection, then the Copermittees must eliminate the discharge to their MS4 
and report the findings, including any enforcement action(s) taken, and 
documentation of the source investigation to the Regional Board within fourteen 
days of the source identification.  If the Copermittee is unable to eliminate the 
source of discharge within fourteen days, then the Copermittee must submit, as 
part of their action report, their plan and timeframe to eliminate the source of the 
exceedance.  Those dischargers seeking to continue such a discharge must 
become subject to a separate NPDES permit prior to continuing any such 
discharge. 

  
c. If the Copermittee identifies the source of the exceedance as an exempted 

category of non-storm water discharge, then the Copermittees must determine if 
this is an isolated circumstance or if the category of discharges must be 
addressed through the prevention or prohibition of that category of discharge as 
an illicit discharge.  The Copermittee must submit their findings in including a 
description of the steps taken to address the discharge and the category of 
discharge, to the Regional Board for review with the next subsequent annual 
report.  Such description shall include relevant updates to or new ordinances, 
orders, or other legal means of addressing the category of discharge.  The 
Copermittees must also submit a summary of their findings with the Report of 
Waste Discharge. 

  
d. If the Copermittee identifies the source of the exceedance as a non-storm water 

discharge in violation or potential violation of an existing separate NPDES permit 
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(e.g. the groundwater dewatering permit), then the Copermittee must report, 
within three business days, the findings to the Regional Board including all 
pertinent information regarding the discharger and discharge characteristics. 

  
e. If the Copermittee is unable to identify the source of the exceedance after taking 

and documenting reasonable steps to do so, then the Copermittee must identify 
the pollutant as a high priority pollutant of concern in the tributary subwatershed, 
perform additional focused sampling and update their programs within a year to 
reflect this priority.  The Copermittee’s annual report shall include these updates 
to their programs including, where applicable, updates to their watershed 
workplans (Section G.2), retrofitting consideration (Section F.3.d) and program 
effectiveness work plans (Section J.4). 

  
f. The Copermittees or any interested party, may evaluate existing NALs and 

propose revised NALs for future Board consideration. 
  
3. An exceedance of an NAL does not alone constitute a violation of the provisions of 

this Order, but an exceedance of an NAL may indicate lack of compliance with the 
requirement that Copermittees effectively prohibit all types of unauthorized non-
storm water discharges into the MS4 or other prohibitions set forth in Sections A and 
B of this Order.  Failure to timely implement required actions specified in this Order 
following an exceedance of an NAL constitutes a violation of this Order.  However, 
neither compliance with NALs nor compliance with required actions following 
observed exceedances, excuses any non-compliance with the requirement to 
effectively prohibit all types of unauthorized non-storm water discharges into the 
MS4s or any non-compliance with the prohibitions in Sections A and B of this Order.  
NALs provide an assessment of the effectiveness of the prohibition of non-storm 
water discharges and of the appropriateness of exempted non-storm water 
discharges.  During any annual reporting period in which one or more exceedances 
of NALs have been documented the Copermittee must submit with their next 
scheduled annual report, a report describing whether and how the observed 
exceedances did or did not result in a discharge form the MS4 that caused, or 
threatened to cause or contribute to a condition of pollution, contamination, or 
nuisance in the receiving waters. 
 

4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the 
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 5-6) 
and Attachment E of this Order.  The Copermittees must develop their monitoring 
plans to sample a representative percentage of major outfalls and identified stations 
within each hydrologic subarea.  At a minimum, outfalls that exceed any NALs once 
during any year must be monitored in the subsequent year.  Any station that does 
not exceed an NAL for 3 years may be replaced with a different station. 
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5. Each Copermittee shall monitor for the non-storm water dry weather action levels, 
which are incorporated into this Order as follows: 

 
a.   Action levels for discharges to inland surface waters:   

 
Table 4.a.1: General Constituents 

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Fecal Coliform 
MPN/ 
100 ml 

200A 
400B -  

BPO 

Enterococci 
MPN/ 
100 ml 33 - 104C 

BPO/OP 

Turbidity NTU - 20  BPO 

pH Units Within limit of 6.5 to 8.5 at all times BPO 

Dissolved Oxygen mg/L 
Not less than 5.0 in WARM waters and not 
less than 6.0 in COLD waters 

 
BPO 

Total Nitrogen mg/L - 1.0 See MDEL BPO 
Total Phosphorus mg/L - 0.1 See MDEL BPO 
Methylene Blue Active 
Substances mg/L - 0.5 See MDEL 

 
BPO 

A – Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – This Value has been set to Ocean Plan Criteria for Designated Beach Areas 
BPO – Basin Plan Objective   OP – Ocean Plan 
MDAL – Maximum Daily Action Level  AMAL – Average Monthly Action Level 
 

 
Table 4.a.2: Priority Pollutants 

Freshwater (CTR) Saltwater (CTR) 

Parameter Units 
 

MDAL AMAL MDAL AMAL 
Cadmium ug/L * * 16 8 
Copper ug/L * * 5.8 2.9 

Chromium III ug/L * * - - 
Chromium VI (hexavalent) ug/L 16 8.1 83 41 

Lead ug/L * * 14 2.9 

Nickel ug/L * * 14 6.8 
Silver ug/L * * 2.2 1.1 
Zinc ug/L * * 95 47 
CTR – California Toxic Rule 
* - Action Levels developed on a case-by-case basis (see below) 
 

The NALs for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver and Zinc will 
be developed on a case-by-case basis because the freshwater criteria are based on 
site-specific water quality data (receiving water hardness).  For these priority 
pollutants, the following equations (40 CFR 131.38.b.2) will be required: 
 
Cadmium (Total Recoverable)  = exp(0.7852[ln(hardness)] -2.715) 
Chromium III (Total Recoverable)  = exp(0.8190[ln(hardness)] + .6848) 
Copper (Total Recoverable)  = exp(0.8545[ln(hardness)] - 1.702) 
Lead (Total Recoverable)  = exp(1.273[ln(hardness)] - 4.705) 
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Nickel (Total Recoverable)  = exp(.8460[ln(hardness)] + 0.0584) 
Silver (Total Recoverable)  = exp(1.72[ln(hardness)] - 6.52) 
Zinc (Total Recoverable)  = exp(0.8473[ln(hardness)] + 0.884) 

 
b.   Action levels for discharges to bays, harbors and lagoons/estuaries: 

 
Table 4.b: General Constituents 

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 10,000 BPO 

Fecal Coliform MPN/100 ml 200A ,400B -  BPO 

Enterococci MPN/100 ml 35 - 104C BPO 

Turbidity NTU 75 - 225 OP 

pH Units Within limit of 6.0 to 9.0 at all times OP 
Priority Pollutants ug/L See limitations in Table 4.a.2  
A – Based on a minimum of not less than five samples for any 30-day period 
B – No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005  BPO – Basin Plan Objective 
MDAL – Maximum Daily Action Level  AMAL – Average Monthly Action Level 
 

c.   Action levels for discharges to the surf zone:  
 

Table 4.c: General Constituents  

Parameter Units AMAL MDAL 
Instantaneous 

Maximum 

 
 

Basis 

Total Coliform MPN/100 ml 1,000 - 
10,000 
1,000A 

  
OP 

Fecal Coliform MPN/100 ml 200B - 400 OP 

Enterococci MPN/100 ml 35 - 104C OP 
A – Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1 
B – During any 30 day period 
C – Designated Beach Areas 
OP – California Ocean Plan 2005 
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D. STORM WATER ACTION LEVELS 
 

1. Beginning Year 3 after Order adoption date, a running average of twenty percent or 
greater of exceedances of any discharge of storm water from the MS4 to waters of 
the United States that exceed the Storm Water Action Levels (SALs) for the 
pollutants listed in Table 5 (below) will require each Copermittee to affirmatively 
augment and implement all necessary storm water controls and measures to reduce 
the discharge of the associated class of pollutants(s) to the MEP standard.  The 
Copermittees must utilize the exceedance information when adjusting and executing 
annual work plans, as required by this Order.  Copermittees shall take the 
magnitude, frequency, and number of constituents exceeding the SAL(s), in addition 
to receiving water quality data and other information, into consideration when 
reacting to SAL exceedances in an iterative manner.  Failure to appropriately 
consider and react to SAL exceedances in an iterative manner creates a 
presumption that the Copermittee(s) have not complied with the MEP standard. 
  
Table 5. Storm Water Action Levels 

Pollutant Action Level 
Turbidity (NTU) 126 
Nitrate & Nitrite total (mg/L) 2.6 
P total (mg/L) 1.46 
Cd total (μg/L) 3.0 
Cu total (μg/L) 127 
Pb total (μg/L) 250 
Ni total (μg/L) 54 
Zn total (μg/L) 976 

 
2. The end-of-pipe assessment points for the determination of SAL compliance are all 

major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6).  The Copermittees 
must develop their monitoring plans to sample a representative percent of the major 
outfalls within each hydrologic subarea.  At a minimum, outfalls that exceed SALs 
must be monitored in the subsequent year.  Any station that does not exceed an 
SAL for 3 years may be replaced with a different station.  SAL samples must be 24 
hour time weighted composites. 
 

3. The absence of SAL exceedances does not relieve the Copermittees from 
implementing all other required elements of this Permit. 

 
4. This Permit does not regulate natural sources and conveyances of constituents 

listed in Table 5.  To be relieved of the requirements to prioritize pollutant/watershed 
combinations for BMP updates and to continue monitoring a station, the Copermittee 
must demonstrate that the likely and expected cause of the SAL exceedance is not 
anthropogenic in nature. 

 
5. The SALs will be reviewed and updated at the end of every permit cycle.  The data 

collected pursuant to D.2 above can be used to create SALs based upon local data.  
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It is the goal of the SALs, through the iterative and MEP process, to have outfall 
storm water discharges meet all applicable water quality standards. 

 
 
E. LEGAL AUTHORITY 
 
1. Each Copermittee must establish, maintain, and enforce adequate legal authority to 

control pollutant discharges into and from its MS4 through ordinance, statute, permit, 
contract or similar means.  Nothing herein shall authorize a Co-Permittee or other 
discharger regulated under the terms of this order to divert, store or otherwise 
impound water if such action is reasonably anticipated to harm downstream water 
right holders in the exercise of their water rights.  This legal authority must, at a 
minimum, authorize the Copermittee to: 

 
a. Control the contribution of pollutants in discharges of runoff associated with 

industrial and construction activity to its MS4 and control the quality of runoff from 
industrial and construction sites.  This requirement applies both to industrial and 
construction sites which have coverage under the statewide general industrial or 
construction storm water permits, as well as to those sites which do not. Grading 
ordinances must be updated and enforced as necessary to comply with this 
Order; 

b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section 
B.2;  

c. Prohibit and eliminate illicit connections to the MS4; 
d. Control the discharge of spills, dumping, or disposal of materials other than storm 

water to its MS4; 
e. Require compliance with conditions in Copermittee ordinances, permits, 

contracts or orders (i.e., hold dischargers to its MS4 accountable for their 
contributions of pollutants and flows); 

f. Utilize enforcement mechanisms to require compliance with Copermittee storm 
water ordinances, permits, contracts, or orders; 

g. Control the contribution of pollutants from one portion of the shared MS4 to 
another portion of the MS4 through interagency agreements among 
Copermittees. Control of the contribution of pollutants from one portion of the 
shared MS4 to another portion of the MS4 through interagency agreements with 
other owners of the MS4 such as the State of California Department of 
Transportation, the United States Department of Defense, or Native American 
Tribes is encouraged; 

h. Carry out all inspections, surveillance, and monitoring necessary to determine 
compliance and noncompliance with local ordinances and permits and with this 
Order, including the prohibition on illicit discharges to the MS4.  This means the 
Copermittee must have authority to enter, monitor, inspect, take measurements, 
review and copy records, and require regular reports from industrial facilities 
discharging into its MS4, including construction sites;  

i. Require the use of BMPs to prevent or reduce the discharge of pollutants into 
MS4s from storm water to the MEP; and 
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j. Require documentation on the effectiveness of BMPs implemented to reduce the 
discharge of storm water pollutants to the MS4 to the MEP. 
 

2. Each Copermittee must submit within 365 days of adoption of this Order, a 
statement certified by its chief legal counsel that the Copermittee has taken the 
necessary steps to obtain and maintain full legal authority to implement and enforce 
each of the requirements contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order 
except for the updated requirements for low impact development and 
hydromodification in section F.1.  Each Copermittee must submit as part of its 
updated SSMP, a statement certified by its chief legal counsel that the Copermittee 
has taken the necessary steps to obtain and maintain full legal authority to 
implement and enforce the low impact development and hydromodification 
requirements in section F.1.  These statements must include: 

 
a. Identification of all departments within the jurisdiction that conduct runoff related 

activities, and their roles and responsibilities under this Order.  Include an up to 
date organizational chart specifying these departments and key personnel.  

b. Citation of runoff related ordinances and the reasons they are enforceable; 
c. Identification of the local administrative and legal procedures available to 

mandate compliance with runoff related ordinances and therefore with the 
conditions of this Order; 

d. A description of how runoff related ordinances are implemented and appealed; 
and 

e. Description of whether the municipality can issue administrative orders and 
injunctions or if it must go through the court system for enforcement actions. 
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F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) 
 
Each Copermittee must implement all requirements of section F of this Order no later 
than 365 days after adoption of the Order, unless otherwise specified in this Order.  
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum 
implement its Jurisdictional RMP document, as the document was developed and 
amended to comply with the requirements of Order No. R9-2002-001. 
Each Copermittee must develop and implement an updated JRMP for its jurisdiction.  
Each updated JRMP must meet the requirements of section F of this Order, reduce the 
discharge of storm water pollutants from the MS4 to the MEP, and prevent runoff 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 
 
1. DEVELOPMENT PLANNING COMPONENT 
 

Each Copermittee must implement a program which meets the requirements of this 
section and (1) reduces Development Project discharges of storm water pollutants 
from the MS4 to the MEP; (2) prevents Development Project discharges from the 
MS4 from causing or contributing to a violation of water quality standards; (3) 
prevents illicit discharges into the MS4; and (4) manages increases in runoff 
discharge rates and durations from Development Projects that are likely to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other 
impacts to beneficial uses and stream habitat due to increased erosive force.   
 
a. GENERAL PLAN 

 
Each Copermittee must revise as needed its General Plan or equivalent plan 
(e.g., Comprehensive, Master, or Community Plan) for the purpose of providing 
effective water quality and watershed protection principles and policies that direct 
land-use decisions and require implementation of consistent water quality 
protection measures for all development and redevelopment projects. 
 

b. ENVIRONMENTAL REVIEW PROCESS 
 
Each Copermittee must revise as needed its current environmental review 
processes to accurately evaluate water quality impacts and cumulative impacts 
and identify appropriate measures to avoid, minimize and mitigate those impacts 
for all Development Projects. 
 

c. APPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT 
PROJECTS 
 
For all proposed Development Projects, each Copermittee during the planning 
process, and prior to project approval and issuance of local permits, must 
prescribe the necessary requirements so that Development Project discharges of 
storm water pollutants from the MS4 will be reduced to the MEP, will not cause or 
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contribute to a violation of water quality standards, and will comply with 
Copermittee’s ordinances, permits, plans, and requirements, and with this Order.   
Performance Criteria:  Discharges from each approved development project must 
be subject to the following management measures: 
 
(1) Source control BMPs that reduce storm water pollutants of concern in runoff, 

including prevention of illicit discharges into the MS4; prevention of irrigation 
runoff; storm drain system stenciling or signage; properly designed outdoor 
material storage areas; properly designed outdoor work areas; and properly 
designed trash storage areas; 

 
(2) The following LID BMPs listed below shall be implemented at all 

Development Projects where applicable and feasible. 
 

(a) Conserve natural areas, including existing trees, other vegetation, and 
soils. 

(b) Construct streets, sidewalks, or parking lot aisles to the minimum widths 
necessary, provided that public safety is not compromised.  

(c) Minimize the impervious footprint of the project.  
(d) Minimize soil compaction to landscaped areas. 
(e) Minimize disturbances to natural drainages (e.g., natural swales, 

topographic depressions, etc.) 
(f) Disconnect impervious surfaces through distributed pervious areas. 

 
(3) Buffer zones for natural water bodies, where feasible.  Where buffer zones 

are infeasible, require project proponent to implement other buffers such as 
trees, access restrictions, etc; 

 
(4) Measures necessary so that grading or other construction activities meet the 

provisions specified in section F.2 of this Order; and  
 
(5) Submittal of proof of a mechanism under which ongoing long-term 

maintenance of all structural post-construction BMPs will be conducted. 
 

(6) Infiltration and Groundwater Protection 
 

To protect groundwater quality, each Copermittee must apply restrictions to 
the use of treatment control BMPs that are designed to primarily function as 
centralized infiltration devices (such as large infiltration trenches and 
infiltration basins).  Such restrictions must be designed so that the use of 
such infiltration treatment control BMPs must not cause or contribute to an 
exceedance of groundwater quality objectives.  At a minimum, each treatment 
control BMP designed to primarily function as a centralized infiltration device 
must meet the restrictions below, unless it is demonstrated that a restriction is 
not necessary to protect groundwater quality.  The Copermittees may 
collectively or individually develop alternative restrictions on the use of 
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treatment control BMPs which are designed to primarily function as 
centralized infiltration devices.  Alternative restrictions developed by the 
Copermittees can partially or wholly replace the restrictions listed below.  The 
restrictions are not intended to be applied to small infiltration systems 
dispersed throughout a development project. 
 
(a) Runoff must undergo pretreatment such as sedimentation or filtration prior 

to infiltration; 
 
(b) All dry weather flows containing significant pollutant loads must be 

diverted from infiltration devices and treated through other BMPs; 
 
(c) Pollution prevention and source control BMPs must be implemented at a 

level appropriate to protect groundwater quality at sites where infiltration 
treatment control BMPs are to be used; 

 
(d) Infiltration treatment control BMPs must be adequately maintained so that 

they remove storm water pollutants to the MEP; 
 
(e) The vertical distance from the base of any infiltration treatment control 

BMP to the seasonal high groundwater mark must be at least 10 feet.  
Where groundwater basins do not support beneficial uses, this vertical 
distance criteria may be reduced, provided groundwater quality is 
maintained; 

 
(f) The soil through which infiltration is to occur must have physical and 

chemical characteristics (such as appropriate cation exchange capacity, 
organic content, clay content, and infiltration rate) which are adequate for 
proper infiltration durations and treatment of runoff for the protection of 
groundwater beneficial uses;   

 
(g) Infiltration treatment control BMPs must not be used for areas of industrial 

or light industrial activity; areas subject to high vehicular traffic (25,000 or 
greater average daily traffic on main roadway or 15,000 or more average 
daily traffic on any intersecting roadway); automotive repair shops; car 
washes; fleet storage areas (bus, truck, etc.); nurseries; and other high 
threat to water quality land uses and activities as designated by each 
Copermittee unless first treated or filtered to remove pollutants prior to 
infiltration and a comprehensive site-specific evaluation has been 
conducted; and  

 
(h) Infiltration treatment control BMPs must be located a minimum of 100 feet 

horizontally from any water supply wells. 
 

(7) Where feasible, landscaping with native or low water species shall be 
preferred in areas that drain to the MS4 or to waters of the United States. 
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d. STANDARD STORM WATER MITIGATION PLANS (SSMPS) – APPROVAL PROCESS 

CRITERIA AND REQUIREMENTS FOR PRIORITY DEVELOPMENT PROJECTS 
 
Within two years of adoption of this Order, the Copermittees must submit an 
updated model SSMP, to the Regional Board’s Executive Officer for a 30 day 
public review and comment period.  The Regional Board’s Executive Officer has 
the discretion to determine the necessity of a public hearing.  Within 180 days of 
determination that the Model SSMP is in compliance with this Permit’s 
provisions, each Copermittee must update their own local SSMP, and amended 
ordinances consistent with the model SSMP, and shall submit both (local SSMP 
and amended ordinances) to the Regional Board.  The model SSMP must meet 
the requirements of section F.1.d of this Order to (1) reduce Priority Development 
Project discharges of storm water pollutants from the MS4 to the MEP, and (2) 
prevent Priority Development Project runoff discharges from the MS4 from 
causing or contributing to a violation of water quality standards.12     
 
(1) Definition of Priority Development Project (PDP): 

 
Priority Development Projects are:  
 
(a) All new Development Projects that fall under the project categories or 

locations listed in section F.1.d.(2), and  
 
(b) Those redevelopment projects that create, add, or replace at least 5,000 

square feet of impervious surfaces on an already developed site and the 
existing development and/or the redevelopment project falls under the 
project categories or locations listed in section F.1.d.(2).  Where 
redevelopment results in an increase of less than fifty percent of the 
impervious surfaces of a previously existing development, and the existing 
development was not subject to SSMP requirements, the numeric sizing 
criteria discussed in section F.1.d.(6) applies only to the addition or 
replacement, and not to the entire development.  Where redevelopment 
results in an increase of more than fifty percent of the impervious surfaces 
of a previously existing development, the numeric sizing criteria applies to 

                                            
12 Updated SSMP and hydromodification requirements must apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updated 
SSMP or hydromodification requirement commences. If lawful prior approval of a project exists, whereby 
application of an updated SSMP or hydromodification requirement to the project is illegal, the updated 
SSMP or hydromodification requirement need not apply to the project. Updated Development Planning 
requirements set forth in Sections F.1. (a) through (h) of this Order must apply to all projects or phases of 
projects, unless, at the time any updated Development Planning requirement commences, the projects or 
project phases meet any one of the following conditions: (i) the project or phase has begun grading or 
construction activities; or (ii) a Copermittee determines that lawful prior approval rights for a project or 
project phase exist, whereby application of the Updated Development Planning requirement to the project 
is legally infeasible.  Where feasible, the Permittees must utilize the SSMP and hydromodification update 
periods to ensure that projects undergoing approval processes include application of the updated SSMP 
and hydromodification requirements in their plans. 

0007407



R9-2009-0002 Page 32 of 91 December 16, 2009 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

the entire development.   
 
(c) One acre threshold:  In addition to the Priority Development Project 

Categories identified in section F.1.d.(2), Priority Development Projects 
must also include all other pollutant-generating Development Projects that 
result in the disturbance of one acre or more of land within three years of 
adoption of this Order.13  As an alternative to this one-acre threshold, the 
Copermittees may collectively identify a different threshold, provided the 
Copermittees’ threshold is at least as inclusive of Development Projects 
as the one-acre threshold.   

 
(2) Priority Development Project Categories 

 
Where a new Development Project feature, such as a parking lot, falls into a 
Priority Development Project Category, the entire project footprint is subject to 
SSMP requirements. 
 
(a) New development projects that create 10,000 square feet or more of 

impervious surfaces (collectively over the entire project site) including 
commercial, industrial, residential, mixed-use, and public projects.  This 
category includes development projects on public or private land which fall 
under the planning and building authority of the Copermittees. 

 
(b) Automotive repair shops.  This category is defined as a facility that is 

categorized in any one of the following Standard Industrial Classification 
(SIC) codes:  5013, 5014, 5541, 7532-7534, or 7536-7539. 

 
(c) Restaurants. This category is defined as a facility that sells prepared foods 

and drinks for consumption, including stationary lunch counters and 
refreshment stands selling prepared foods and drinks for immediate 
consumption (SIC code 5812), where the land area for development is 
greater than 5,000 square feet.  Restaurants where land development is 
less than 5,000 square feet must meet all SSMP requirements except for 
structural treatment BMP and numeric sizing criteria requirement F.1.d.(6) 
and hydromodification requirement F.1.h. 

 
(d) All hillside development greater than 5,000 square feet.  This category is 

defined as any development which creates 5,000 square feet of 
impervious surface which is located in an area with known erosive soil 
conditions, where the development will grade on any natural slope that is 
twenty-five percent or greater. 

 
(e) Environmentally Sensitive Areas (ESAs).  All development located within 

or directly adjacent to or discharging directly to an ESA (where discharges 

                                            
13 Pollutant generating Development Projects are those projects that generate pollutants at levels greater 
than natural background levels. 
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from the development or redevelopment will enter receiving waters within 
the ESA), which either creates 2,500 square feet of impervious surface on 
a proposed project site or increases the area of imperviousness of a 
proposed project site to 10 percent or more of its naturally occurring 
condition.  “Directly adjacent” means situated within 200 feet of the ESA.  
“Discharging directly to” means outflow from a drainage conveyance 
system that is composed entirely of flows from the subject development or 
redevelopment site, and not commingled with flows from adjacent lands.   

 
(f) Parking lots 5,000 square feet or more or with 15 or more parking spaces 

and potentially exposed to runoff.  Parking lot is defined as a land area or 
facility for the temporary parking or storage of motor vehicles used 
personally, for business, or for commerce. 

 
(g) Street, roads, highways, and freeways.  This category includes any paved 

surface that is 5,000 square feet or greater used for the transportation of 
automobiles, trucks, motorcycles, and other vehicles. 

 
(h) Retail Gasoline Outlets (RGOs).  This category includes RGOs that meet 

the following criteria: (a) 5,000 square feet or more or (b) a projected 
Average Daily Traffic (ADT) of 100 or more vehicles per day. 
 

(3) Pollutants of Concern 
 

As part of its local SSMP, each Copermittee must implement an updated 
procedure for identifying pollutants of concern for each Priority Development 
Project.  The procedure must address, at a minimum: (1) Receiving water 
quality (including pollutants for which receiving waters are listed as impaired 
under CWA section 303(d)); (2) Land-use type of the Development Project 
and pollutants associated with that land use type; and (3) Pollutants expected 
to be present on site. 
 

(4) Low Impact Development BMP Requirements 
 

Each Copermittee must require each Priority Development Project to 
implement LID BMPs which will collectively minimize directly connected 
impervious areas, limit loss of existing infiltration capacity, and protect areas 
that provide important water quality benefits necessary to maintain riparian 
and aquatic biota, and/or are particularly susceptible to erosion and sediment 
loss. 
 
(a) The following LID BMPs must be implemented:  
 

(i) Each Copermittee must require LID BMPs or make a finding of 
infeasibility for each Priority Development Project in accordance 
with the LID waiver program in Section F.1.d.(8); 
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(ii) Each Copermittee must incorporate formalized consideration, such 
as thorough checklists, ordinances, and/or other means, of LID 
BMPs into the plan review process for Priority Development 
Projects; 

(iii) The review of each Priority Development Project must include an 
assessment of potential collection of storm water for on-site or off-
site reuse opportunities; 

(iv) The review of each Priority Development Project must include an 
assessment of techniques to infiltrate, filter, store, evaporate, or 
retain runoff close to the source of runoff; and 

(v) Within 2 years after adoption of this Order, each Copermittee must 
review its local codes, policies, and ordinances and identify barriers 
therein to implementation of LID BMPs. Following the identification 
of these barriers to LID implementation, where feasible, the 
Copermittee must take, by the end of the permit cycle, appropriate 
actions to remove such barriers. 

 
(b) The following LID BMPs must be implemented at all Priority Development 

Projects where technically feasible as required below: 
 

(i) Maintain or restore natural storage reservoirs and drainage 
corridors (including depressions, areas of permeable soils, 
swales, and ephemeral and intermittent streams. 

(ii) Projects with landscaped or other pervious areas must, where 
feasible, drain runoff from impervious areas (rooftops, parking 
lots, sidewalks, walkways, patios, etc) into pervious areas prior to 
discharge to the MS4. The amount of runoff from impervious 
areas that is to drain to pervious areas shall not exceed the total 
capacity of the project’s pervious areas to infiltrate or treat runoff, 
taking into consideration the pervious areas’ geologic and soil 
conditions, slope, and other pertinent factors. 

(iii) Projects with landscaped or other pervious areas must, where 
feasible, properly design and construct the pervious areas to 
effectively receive and infiltrate or treat runoff from impervious 
areas, prior to discharge to the MS4.  Soil compaction for these 
areas shall be minimized.  The amount of the impervious areas 
that are to drain to pervious areas must be based upon the total 
size, soil conditions, slope, and other pertinent factors. 

(iv) Projects with low traffic areas and appropriate soil conditions 
must construct walkways, trails, overflow parking lots, alleys, or 
other low-traffic areas with permeable surfaces, such as pervious 
concrete, porous asphalt, unit pavers, and granular materials. 

 
(c) To protect ground water resources any infiltration LID BMPs must comply 

with Section F.1.(c)(6). 
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(d) LID BMPs sizing criteria: 
 

(i) LID BMPs shall be sized and designed to ensure onsite retention 
without runoff, of the volume of runoff produced from a 24-hour 85th 
percentile storm event, as determined from the County of Orange’s 
85th Percentile Precipitation Map14 (“design capture volume”); 

(ii) If onsite retention LID BMPs are technically infeasible per section 
F.1.d.(7)(b), LID biofiltration BMPs may treat any volume that is not 
retained onsite by the LID BMPs.  The LID biofiltration BMPs must 
be designed for an appropriate surface loading rate to prevent 
erosion, scour and channeling within the BMP.  Due to the flow 
through design of biofiltration BMPs, the total volume of the BMP, 
including pore spaces and prefilter detention volume, must be sized 
to hold at least 0.75 times the design storm volume that is not 
retained onsite by LID retention BMPs; 

(iii) If it is shown to be technically infeasible to treat the remaining 
volume up to and including the design capture volume using LID 
BMPs (retention or biofiltration), the project must implement 
conventional treatment control BMPs in accordance with Section 
F.1.d.(6) below and must participate in the LID waiver program in 
Section F.1.d.(7). 

 
(e)  All LID BMPs shall be designed and implemented with measures to 

avoid the creation of nuisance or pollution associated with vectors, such 
as mosquitoes, rodents, and flies. 

 
(5) Source Control BMP Requirements 

 
Each Copermittee must require each Priority Development Project to 
implement source control BMPs.  The source control BMPs to be required 
must: 
 
(a) Prevent illicit discharges into the MS4; 
(b) Minimize storm water pollutants of concern in runoff; 
(c) Eliminate irrigation runoff; 
(d) Include storm drain system stenciling or signage; 
(e) Include properly designed outdoor material storage areas; 
(f) Include properly designed outdoor work areas; 
(g) Include properly designed trash storage areas;  
(h) Include water quality requirements applicable to individual priority project 

categories. 
 

                                            
14 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 5 of 57 at 
http://www.ocwatersheds.com/documents/2003_DAMP_Exhibit_7_II_Model_WQMP_Attachments.pdf 
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(6) Treatment Control BMP Requirements15 
 

Each Copermittee must require each Priority Development Project to 
implement treatment control BMPs that meet the following requirements: 

 
(a) All treatment control BMPs for a single Priority Development Project must 

collectively be sized to comply with the following numeric sizing criteria: 
 
(i) Volume-based treatment control BMPs must be designed to 

mitigate (infiltrate, filter, or treat) the volume of runoff produced from 
a 24-hour 85th percentile storm event, as determined from the 
County of Orange’s 85th Percentile Precipitation Isopluvial Map16; or  
 

(ii) Flow-based treatment control BMPs must be designed to mitigate 
(infiltrate, filter, or treat) either: a) the maximum flow rate of runoff 
produced from a rainfall intensity of 0.2 inch of rainfall per hour, for 
each hour of a storm event; or b) the maximum flow rate of runoff 
produced by the 85th percentile hourly rainfall intensity (for each 
hour of a storm event), as determined from the local historical 
rainfall record, multiplied by a factor of two. 
 

(b) Treatment control BMPs for all Priority Development Projects must 
mitigate (treat through infiltration, settling, filtration or other unit processes) 
the required volume or flow of runoff from all developed portions of the 
project, including landscaped areas. 
 

(c) All treatment control BMPs must be located so as to remove pollutants 
from runoff prior to its discharge to any waters of the U.S.  Multiple Priority 
Development Projects may use shared treatment control BMPs as long as 
construction of any shared treatment control BMP is completed prior to the 
use or occupation of any Priority Development Project from which the 
treatment control BMP will receive runoff. 
 

(d) All treatment control BMPs for Priority Development Projects must, at a 
minimum: 
 
(i) Be ranked with high or medium pollutant removal efficiency for the 

project’s most significant pollutants of concern, as the pollutant 
removal efficiencies are identified in the Copermittees’ Model 

                                            
15 This section only applies to those PDPs not implementing LID capable of meeting the design storm 
criteria for the entire site and meeting technical infeasibility eligibility.  Low-Impact Development (LID) and 
other site design BMPs that are correctly designed to effectively remove pollutants from runoff are 
considered treatment control BMPs. 
16 The isopluvial map is available from the County of Orange.  The map can also be found as Figure A-1 
Exhibit 7.II in the Model WQMP (September 2003), page 105 of 157 at 
http://www.ocwatersheds.com/StormWater/PDFs/2003_DAMP/2003_DAMP_Section_7_New_Developme
nt_Significant_Redevelopment.pdf. 
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SSMP.  Treatment control BMPs with a low removal efficiency 
ranking must only be approved by a Copermittee when a feasibility 
analysis has been conducted which exhibits that implementation of 
treatment control BMPs with high or medium removal efficiency 
rankings are infeasible for a Priority Development Project or portion 
of a Priority Development Project. 

(ii) Be correctly sized and designed so as to remove storm water 
pollutants to the MEP. 

 
(e) Target removal of pollutants of concern from runoff. 
 
(f) Be implemented close to pollutant sources, and prior to discharging into 

waters of the U.S. 
 
(g) Not be constructed within a waters of the U.S. or waters of the State. 
 
(h) Include proof of a mechanism under which ongoing long-term 

maintenance will be conducted to ensure proper maintenance for the life 
of the project.  The mechanisms may be provided by the project proponent 
or Copermittee. 

 
(i) Be designed and implemented with measures to avoid the creation of 

nuisance or pollution associated with vectors, such as mosquitoes, 
rodents, and flies. 

 
 

(7) Low Impact Development (LID) BMP Waiver Program 
 

The Copermittees must develop, collectively or individually, a LID waiver 
program for incorporation into local SSMPs, which would allow a Priority 
Development Project to substitute implementation of all or a portion of 
required LID BMPs in section F.1.d(4) with implementation of treatment 
control BMPs and a mitigation project, payment into an in-lieu funding 
program, and/or watershed equivalent BMP(s) consistent with Section 
F.1.d.(11).  The Copermittees shall submit the LID waiver program as part of 
their updated model SSMP.  At a minimum, the program must meet the 
requirements below: 

 
(a) Prior to implementation, the LID waiver program must clearly exhibit that it 

will not allow PDPs to result in a net impact (after consideration of any 
mitigation and in-lieu payments) from pollutant loadings over and above 
the impact caused by projects meeting LID requirements; 

 
(b) For each PDP participating, a technical feasibility analysis must be 

included demonstrating that it is technically infeasible to implement LID 
BMPs that comply with the requirements of Section F.1.(d)(4).  The 
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Copermittee(s) must develop criteria for the technical feasibility analysis 
including a cost benefit analysis, examination of LID BMPs considered 
and alternatives chosen.  Each PDP participating must demonstrate that 
LID BMPs were implemented as much as feasible given the site’s unique 
conditions.  Analysis must be made of the pollutant loading for each 
project participating in the LID substitution program.  The estimated 
impacts from not implementing the required LID BMPs in section F.1.d.(4) 
must be fully mitigated.  Technical infeasibility may result from conditions 
including, but not limited to: 

 
(i) Locations that cannot meet the infiltration and groundwater 

protection requirements in section F.1.c.(6).  Where infiltration is 
technically infeasible, the project must still examine the feasibility of 
other onsite retention LID BMPs; 

(ii) Smart growth and infill or redevelopment locations where the 
density and/or nature of the project would create significant 
difficulty for compliance with the onsite volume retention 
requirements; and 

(iii) Other site, geologic, soil or implementation constraints identified in 
the Copermittees updated local SSMP document. 

 
(c) The LID waiver program must include mechanisms to verify that each 

Priority Development Project participating in the program is in compliance 
with all applicable SSMP requirements; 

 
(d) The LID waiver program must develop and implement a review process 

verifying that the BMPs to be implemented meet the designated design 
criteria.  The review process must also verify that each Priority 
Development Project participating in the program is in compliance with all 
applicable SSMP requirements. 

 
(e) The LID waiver program must include performance standards for 

treatment control BMPs specified in compliance with section F.1.(d)(6). 
 
(f) Each PDP that participates in the LID waiver program must mitigate for 

the pollutant loads expected to be discharged due to not implementing the 
LID BMPs in section F.1.d.(4).  Mitigation projects must be implemented 
within the same hydrologic subarea as the PDP.  Mitigation projects 
outside of the hydrologic subarea but within the same hydrologic unit may 
be approved provided that the project proponent demonstrates that 
mitigation projects within the same hydrologic subarea are infeasible and 
that the mitigation project will address similar beneficial use impacts as 
expected from the PDPs pollutant load types and amount.  Offsite 
mitigation projects may include green streets projects, existing 
development retrofit projects, retrofit incentive programs, regional BMPs 
and stream restoration.  Project applicants seeking to utilize these 
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alternative compliance provisions may propose other offsite mitigation 
projects, which the Copermittees may approve if they meet the 
requirements of this subpart. 

 
(g) A Copermittee may choose to implement a pollutant credit system as part 

of the LID waiver program provided that such a credit system clearly 
exhibits that it will not allow PDPs to result in a net impact from pollutant 
loadings over and above the impact caused by projects meeting LID 
requirements.  Any credit system that a Copermittee chooses to 
implement must be submitted to the Executive Officer for review and 
approval as part of the waiver program. 

 
(h) The LID waiver program shall include a storm water mitigation fund 

developed by the Copermittee(s) to be used for water quality improvement 
projects which may serve in lieu of the PDP’s required mitigation in section 
F.1.d.(8)(e).  The LID waiver program’s storm water mitigation fund shall, 
at a minimum, identify; 

 
(i) The entity or entities that will manage the storm water mitigation 

fund (i.e., assume full responsibility); 
(ii) The range and types of acceptable projects for which storm water 

mitigation funds may be expended; 
(iii) The entity or entities that will assume full responsibility for each 

water quality improvement project, including its successful 
completion; and 

(iv) How the dollar amount of storm water mitigation fund contributions 
will be determined.  In-lieu payments must be proportional to the 
additional pollutant load discharged by not fully implementing LID. 

 
(i) Each Copermittee must notify the Regional Board in their annual report of 

each PDP choosing to participate in the LID waiver program.  The annual 
report must include the following information: 

 
(i) Name of the developer of the participating PDP; 
(ii) Site location; 
(iii) Reason for LID waiver including technical feasibility analysis; 
(iv) Description of BMPs implemented; 
(v) Total amount deposited, if any, into the storm water mitigation fund 

described in section F.1.d.(8)(f); 
(vi) Water quality improvement project(s) proposed to be funded; and 
(vii) Timeframe for implementation of water quality improvement 

projects. 
 

(8) Site Design and Treatment Control BMP Design Standards 
 

As part of its local SSMP, each Copermittee must develop and require Priority 
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Development Projects to implement sitting, design, and maintenance criteria 
for each site design and treatment control BMP listed in its local SSMP to 
determine feasibility and applicability and so that implemented site design and 
treatment control BMPs are constructed correctly and are effective at 
pollutant removal, runoff control, and vector minimization.  LID techniques, 
such as soil amendments, must be incorporated into the criteria for 
appropriate treatment control BMPs.  Development of BMP design 
worksheets which can be used by project proponents is encouraged.     

 
(9) Implementation Process 

 
As part of its local SSMP, each Copermittee must implement a process to 
verify compliance with SSMP requirements.  The process must identify at 
what point in the planning process Priority Development Projects will be 
required to meet SSMP requirements and at a minimum, the Priority 
Development Project must implement the required post-construction BMPs 
prior to occupancy and/or the intended use of any portion of that project.  The 
process must also include identification of the roles and responsibilities of 
various municipal departments in implementing the SSMP requirements, as 
well as any other measures necessary for the implementation of SSMP 
requirements. 

 
(10) Treatment BMP Review 

 
(a) The Copermittees must review and update the BMPs that are listed in 

their local SSMPs as options for treatment control during the third year of 
implementation of this Order.  At a minimum, the update must include 
removal of obsolete or ineffective BMPs and addition of LID BMPs that 
can be used for treatment, such as bioretention cells, bioretention swales, 
etc.  The update must also add appropriate LID BMPs to any tables or 
discussions in the local SSMPs addressing pollutant removal efficiencies 
of treatment control BMPs.  In addition, the update must include review 
and revision where necessary of treatment control BMP pollutant removal 
efficiencies.   

 
(b) The update must incorporate findings from BMP effectiveness studies 

conducted by the Copermittees for projects funded wholly or in part by the 
State Board or Regional Board.   

 
(c) Each Copermittee must implement a mechanism for annually 

incorporating findings from local treatment BMP effectiveness studies 
(e.g., ones conducted by, or on-behalf of, public agencies in Orange 
County) into SSMP project reviews and permitting 

 
(11) Where a development project, greater than 100 acres in total project size 

or smaller than 100 acres in size yet part of a larger common plan of 
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development that is over 100 acres, has been prepared using watershed 
and/or sub-watershed based water quality, hydrologic, and fluvial 
geomorphologic planning principles that implement regional LID BMPs in 
accordance with the sizing and location criteria of this Order and acceptable 
to the Regional Board, such standards shall govern review of projects with 
respect to Section F.1 of this Order and shall be deemed to satisfy this 
Order’s requirements for LID site design, buffer zone, infiltration and 
groundwater protection standards, source control, treatment control, and 
hydromodification control standards.  Regional BMPs must clearly exhibit 
that they will not result in a net impact from pollutant loadings over and 
above the impact caused by capture and retention of the design storm.  
Regional BMPs may be used provided that the BMPs capture and retain the 
volume of runoff produced from the 24-hour 85th percentile storm event as 
defined in section F.1.d.(6)(a)(i) and that such controls are located upstream 
of receiving waters.  Any volume that is not retained by the LID BMPs, up to 
the design capture volume, must be treated using LID biofiltration.  Where 
regional LID implementation has been shown to be technically infeasible 
(per section F.1.d.7.b) any volume up to and including the design capture 
volume, not retained by LID BMPs, nor treated by LID biofiltration, must be 
treated using conventional treatment control BMPs in accordance with 
Section F.1.d.(6) and participation in the LID waiver program in Section 
F.1.d.(7). 

 
e. BMP CONSTRUCTION VERIFICATION 

 
Prior to occupancy and/or intended use of any portion of the Priority 
Development Project subject to SSMP requirements, each Copermittee must 
inspect the constructed site design, source control, and treatment control BMPs 
to verify that they have been constructed and are operating in compliance with all 
specifications, plans, permits, ordinances, and this Order.   
 

f. BMP MAINTENANCE TRACKING 
 
(1) Each Copermittee must develop and maintain a watershed-based database 

to track and inventory all approved post-construction BMPs and BMP 
maintenance within its jurisdiction since July 2001.  LID BMPs implemented 
on a lot by lot basis at a single family residential home, such as rainbarrels, 
are not required to be tracked or inventoried.  At a minimum, the database 
must include information on BMP type, location, watershed, date of 
construction, party responsible for maintenance, maintenance certifications 
or verifications, inspections, inspection findings, and corrective actions, 
including whether the site was referred to the Vector Control District. 

 
(2) Each Copermittee must establish a mechanism not only to track post-

construction BMPs, but also to ensure that appropriate easements and 
ownerships are properly recorded in public records and the information is 
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conveyed to all appropriate parties when there is a change in project or site 
ownership. 
 

(3) Each Copermittee must verify that approved post-construction BMPs are 
operating effectively and have been adequately maintained by implementing 
the following measures: 
 

(a) An annual inventory of all approved BMPs within the Copermittee’s 
jurisdiction.  LID BMPs implemented on a lot by lot basis at a single family 
residential home, such as rainbarrels, are not required to be tracked or 
inventoried.  The inventory must also include all BMPs approved for 
Priority Development Projects since July 2001; 

 
(b) The designation of high priority BMPs.  High-priority designation must 

include consideration of BMP size, recommended maintenance frequency, 
likelihood of operational and maintenance issues, location, receiving water 
quality, and other pertinent factors; 

 
(c) Verify implementation, operation, and maintenance of BMPs by 

inspection, self-certification, surveys, or other equally effective approaches 
with the following conditions: 

 
(i) The implementation, operation, and maintenance of at least 90 percent 

of approved and inventoried final project public and private SSMPs 
(a.k.a. WQMPs) must be verified annually.  All post-construction BMPs 
shall be verified within every four year period; 

(ii) Operation and maintenance verifications must be required prior to 
each rainy season; 

(iii) All (100 percent) projects with BMPs that are high priority must be 
inspected by the Copermittee annually prior to each rainy season; 

(iv) All (100 percent) public agency projects with BMPs must be inspected 
by the Copermittee annually; 

(v) At least 50 percent of projects with drainage insert treatment control 
BMPs must be inspected by the Copermittee annually; 

(vi) Appropriate follow-up measures (including re-inspections, 
enforcement, maintenance, etc.) must be conducted to ensure the 
treatment BMPs continue to reduce storm water pollutants as originally 
designed;  

(vii) All inspections must verify effective operation and maintenance of the 
treatment control BMPs, as well as compliance with all ordinances, 
permits, and this Order; and 

 
(viii) Inspections must note observations of vector conditions, such as 

mosquitoes.  Where conditions are identified as contributing to 
mosquito production, the Copermittee must notify the Orange County 
Vector Control District. 

0007418



R9-2009-0002 Page 43 of 91 December 16, 2009 

DIRECTIVE F.1: JRMP DEVELOPMENT PLANNING 

 
g. ENFORCEMENT OF DEVELOPMENT SITES 

 
Each Copermittee must enforce its storm water ordinance for all Development 
Projects and at all development sites as necessary to maintain compliance with 
this Order.  Copermittee ordinances or other regulatory mechanisms must 
include appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit or occupancy denials for non-compliance. 

 
h. HYDROMODIFICATION – LIMITATIONS ON INCREASES OF RUNOFF DISCHARGE RATES 

AND DURATIONS17 
 
Each Copermittee shall collaborate with the other Copermittees to develop and 
implement a Hydromodification Management Plan (HMP) to manage increases in 
runoff discharge rates and durations from all Priority Development Projects. 
The HMP shall be incorporated into the local SSMP and implemented by each 
Copermittee so that estimated post-project runoff discharge rates and durations 
shall not exceed pre-development discharge rates and durations.  Where the 
proposed project is located on an already developed site, the pre-project 
discharge rate and duration shall be that of the pre-developed, naturally 
occurring condition.  The HMP shall be submitted to the Executive Officer within 
2 years of permit adoption.  The HMP will be made available for public review 
and comment and the Executive Officer will determine the need for a public 
hearing. 
 
(1) The HMP must:  

 
(a) Identify a method for assessing susceptibility of channel segments which 

receive runoff discharges from Priority Development Projects.  The 
geomorphic stability within the channel shall be assessed.  A performance 
standard shall be created that ensures that the geomorphic stability within 
the channel not be compromised as a result of receiving runoff discharges 
from Priority Development Projects. 

 
(b) Utilize continuous simulation of the entire rainfall record (or other 

analytical method proposed by the Copermittees and deemed acceptable 

                                            
17 Updated SSMP and hydromodification requirements shall apply to all priority projects or phases of 
priority projects which have not yet begun grading or construction activities at the time any updates SSMP 
or hydromodification requirement commences.  If a Copermittee determines that lawful prior approval of a 
project exists, whereby application of an updated SSMP or hydromodification requirement to the project is 
legally infeasible, the updated SSMP or hydromodification requirement need not apply to the project.  The 
Copermittees shall utilize the SSMP and hydromodification update periods to ensure that projects 
undergoing approval processes include application of the updated SSMP and hydromodification 
requirements in their plans. 
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by the Regional Board) to identify a range of runoff flows18 for which 
priority Development Project post-project runoff flow rates and durations 
shall not exceed pre-development (naturally occurring) runoff flow rates 
and durations by more than 10 percent, where the increased flow rates 
and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses.  In addition, the identified 
range of runoff flow rates and durations must compensate for the loss of 
sediment supply due to the development.  The lower boundary of the 
range of runoff flows identified shall correspond with the critical channel 
flow that produces the critical shear stress that initiates channel bed 
movement or that erodes the toe of channel banks.  The identified range 
of runoff flows may be different for specific watersheds, channels, or 
channel reaches.  In the case of an artificially hardened (concrete lined, rip 
rap, etc.) channel, the lower boundary of the range of runoff flows 
identified shall correspond with the critical channel flow that produces the 
critical shear stress that initiates channel bed movement or that erodes the 
toe of channel banks of a comparable soft-bottomed channel. 

 
(c) Require Priority Development Projects to implement hydrologic control 

measures so that Priority Development Projects’ post-project runoff flow 
rates and durations (1) do not exceed pre-project (naturally occurring) 
runoff flow rates and durations by more than 10 percent for the range of 
runoff flows identified under section F.1.h.(1)(b), where the increased flow 
rates and durations will result in increased potential for erosion or other 
significant adverse impacts to beneficial uses; (2) do not result in channel 
conditions which do not meet the channel standard developed under 
section F.1.h.(1)(a) for channel segments downstream of Priority 
Development Project discharge points; and (3) compensate for the loss of 
sediment supply due to development. 

 
(d) Include other performance criteria (numeric or otherwise) for Priority 

Development Projects as necessary to prevent runoff from the projects 
from increasing and/or continuing unnatural rates of erosion of channel 
beds and banks, silt pollutants generation, or other impacts to beneficial 
uses and stream habitat due to increased erosive force. 

 
(e) Include a review of pertinent literature. 
 
(f) Identify areas within the San Juan Hydrologic Unit where historic 

hydromodification has resulted in a negative impact to benthic 
macroinvertebrate and benthic periphyton by identifying areas with low or 
very low Index of Biotic Integrity (IBI) scores. 

 

                                            
18 The identified range of runoff flows to be controlled should be expressed in terms of peak flow rates of 
rainfall events, such as “10% of the pre-development 2-year runoff event up to the pre-project 10-year 
runoff event.” 
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(g) Include a protocol to evaluate potential hydrograph change impacts to 
downstream watercourses from Priority Development Projects.  This 
protocol must include the use of the IBI score as a metric for assessing 
impacts and improvements to downstream watercourses. 

 
(h) Include a description of how the Copermittees will incorporate the HMP 

requirements into their local approval processes. 
 
(i) Include criteria on selection and design of management practices and 

measures (such as detention, retention, and infiltration) to control flow 
rates and durations and address potential hydromodification impacts. 

 
(j) Include technical information supporting any standards and criteria 

proposed. 
 
(k) Include a description of inspections and maintenance to be conducted for 

management practices and measures to control flow rates and durations 
and address potential hydromodification impacts. 

 
(l) Include a description of pre- and post-project monitoring and other 

program evaluation, including IBI score, to be conducted to assess the 
effectiveness of implementation of the HMP. 

 
(m)Include mechanisms for assessing and addressing cumulative impacts 

within a watershed on channel morphology. 
 
(n) Include information on evaluation of channel form and condition, including 

slope, discharge, vegetation, underlying geology, and other information, 
as appropriate. 

 
(2) In addition to the hydrologic control measures that must be implemented per 

section F.1.h.(1)(c), the HMP must include a suite of management measures 
to be used on Priority Development Projects to protect and restore 
downstream beneficial uses and prevent or further prevent adverse physical 
changes to downstream channels.  The measures must be based on a 
prioritized consideration of the following elements in this order: 

 
(a) Hydrologic control measures; 
(b) On-site management controls;  
(c) Regional controls located upstream of receiving waters; and 
(d) In-stream controls. 

 
Where stream channels are adjacent to, or are to be modified as part of a 
Priority Development Project, management measures must include buffer 
zones and setbacks.  Under no circumstances will in-stream controls include 
the use of non-naturally occurring hardscape materials such as concrete, 
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riprap, gabions, etc.  The suite of management measures shall also include 
stream restoration as a viable option to achieve the channel standard in 
section F.1.h.(1)(a). 
 

(3) Each individual Copermittee has the discretion to not require Section F.1.h. 
at Priority Development Projects where the project: 
 

(a) Discharges storm water runoff into underground storm drains discharging 
directly to bays or the ocean; or 

(b) Discharges storm water runoff into conveyance channels whose bed and 
bank are concrete lined all the way from the point of discharge to ocean 
waters, enclosed bays, estuaries, or water storage reservoirs and lakes.  

 
(4) HMP Reporting and Implementation 

 
(a) Within 2 years of adoption of the Order, the Copermittees shall submit to 

the Regional Board a draft HMP that has been reviewed by the public, 
including the analysis that identifies the appropriate limiting range of flow 
rates per section F.1.h.(1)(b). 

 
(b) Within 180 days of receiving Regional Board comments on the draft 

HMP, the Copermittees shall submit a final HMP that addressed the 
Regional Board’s comments. 

 
(c) Within 90 days of receiving a finding of adequacy from the Executive 

Officer, each Copermittee shall incorporate and implement the HMP for 
all Priority Development Projects. 

 
(d) Prior to approval of the HMP by the Regional Board, the early 

implementation measures likely to be included in the HMP shall be 
encouraged by the Copermittees. 

 
(5) Interim Hydromodification Criteria 
  

Within one year of adoption of this Order, each Copermittee must ensure 
that all Priority Development Projects are implementing the following criteria 
by comparing the pre-development (naturally occurring) and post-project 
flow rates and durations using a continuous simulation hydrologic model 
such as US EPA’s Hydrograph Simulation Program-Fortran (HSPF): 
 
(a) For flow rates from 10 percent of the 2-year storm event to the 5 year 

storm event, the post-project peak flows shall not exceed pre-
development (naturally occurring) peak flows. 

 
(b) For flow rates from the 5 year storm event to the 10 year storm event the 

post-project peak flows may exceed pre-development (naturally 
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occurring) flows by up to 10 percent for a 1-year frequency interval.   
 
The interim hydromodification criteria do not apply to Priority Development 
Projects where the project discharges (1) storm water runoff into 
underground storm drains discharging directly to bays or the ocean, or (2) 
storm water runoff into conveyance channels whose bed and bank are 
concrete lined all the way from the point of discharge to ocean waters, 
enclosed bays, estuaries, or water storage reservoirs and lakes.  

 
Within one year of adoption of this Order, each Copermittee must submit a 
signed, certification statement to the Regional Board verifying 
implementation of the interim hydromodification criteria. 
 

(6) No part of section F.1.h shall alleviate the Copermittees responsibilities for 
implementing Low Impact Development BMPs as required under section 
F.1.d.(4).  

 
i. TRAINING AND EDUCATION 
 

(1) Municipal Departments and Personnel Education 
 

Municipal Development Planning:  Each Copermittee must implement an 
education program so that its planning and development review staffs and 
contractors (and Planning Boards and Elected Officials, if applicable) have an 
understanding of:  
 
(a) Federal, State, and local water quality laws and regulations applicable to 

Development Projects;  
 
(b) The connection between land use decisions and short and long-term 

water quality impacts (i.e., impacts from land development and 
urbanization); and  

 
(c) Methods of minimizing impacts to receiving water quality resulting from 

development, including:  
 

(i) Storm water management plan development and review; 
(ii) Local sensitive water bodies, including 303(d)-impairments and ESAs; 
(iii) Methods to control downstream erosion impacts; 
(iv) Identification of pollutants of concern; 
(v) Site design BMP techniques; 
(vi) Source control BMPs;  
(vii) Selection of the most effective treatment control BMPs for the 

pollutants of concern; and 
(viii) Public heath concerns related to storm water management 

infrastructure. 
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(2) Project Applicants, Developers, Contractors, Property Owners, and other 

Responsible Parties 
 
(a) Each Copermittee must implement a New Development / Redevelopment 

education program using all media as appropriate to:  
 

(i) Measurably increase the knowledge of the target communities 
regarding MS4s, impacts of runoff on receiving waters, and potential 
BMP solutions for the target audience; and  

(ii) To measurably change the behavior of target communities and thereby 
reduce pollutant releases to MS4s and the environment. 

 
(b) Each Copermittee must educate each target community on the following 

topics where appropriate: 
 

(i) The importance of educating all construction workers in the field about 
storm water issues and BMPs though formal or informal training; 

(ii) Federal, State, and local water quality laws and regulations applicable 
to new development and redevelopment activities;  

(iii) Site design, source control, pollution prevention, and treatment BMPs;  
(iv) General runoff concepts; and 
(v) Other topics of local importance, including local water quality 

conditions, impaired waterbodies and environmentally sensitive areas. 
 
 
2. CONSTRUCTION COMPONENT 
 

Each Copermittee must implement a construction program which meets the 
requirements of this section, prevents illicit discharges into the MS4, implements and 
maintains structural and non-structural BMPs to reduce pollutants in storm water 
runoff from construction sites to the MS4, reduces construction site discharges of 
storm water pollutants from the MS4 to the MEP, and prevents construction site 
discharges from the MS4 from causing or contributing to a violation of water quality 
standards. 
 
a. ORDINANCE UPDATE 

 
Within 365 days of adoption of this Order, each Copermittee must review and 
update its grading ordinances and other ordinances as necessary to achieve full 
compliance with this Order, including requirements for the implementation of all 
designated BMPs and other measures. 
 
 

b. SOURCE IDENTIFICATION 
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Each Copermittee must maintain an updated watershed based inventory of all 
construction sites within its jurisdiction.  The use of an automated database 
system, such as Geographical Information Systems (GIS) is required. 
 

c. SITE PLANNING AND PROJECT APPROVAL PROCESS 
 
Each Copermittee must incorporate consideration of potential water quality 
impacts prior to approval and issuance of construction and grading permits. 
 
(1) Each construction and grading permit must require proposed construction 

sites to implement designated BMPs and other measures so that illicit 
discharges into the MS4 are prevented and storm water pollutants 
discharged from the site will be reduced to the maximum extent practicable 
and will not cause or contribute to a violation of water quality standards. 

 
(2) Prior to permit issuance, the project proponent’s runoff management plan (or 

equivalent construction BMP plan) must be required to comply, and 
reviewed to verify compliance, with the local grading ordinance, other 
applicable local ordinances, and this Order. 

 
(3) Prior to permit issuance, each Copermittee must verify that project 

proponents subject to California’s statewide General NPDES Permit for 
Storm Water Discharges Associated With Construction Activities, 
(hereinafter General Construction Permit), have existing coverage under the 
General Construction Permit. 

 
d. BMP IMPLEMENTATION 

 
(1) Designate BMPs:  Each Copermittee must designate a minimum set of 

BMPs and other measures to be implemented at all construction sites.  The 
designated minimum set of BMPs must include: 

 
(a) Management Measures: 

 
(i) Pollution prevention, where appropriate; 
(ii) Development and implementation of a site-specific runoff 

management plan; 
(iii) Minimization of areas that are cleared and graded to only the 

portion of the site that is necessary for construction; 
(iv) Minimization of exposure time of disturbed soil areas; 
(v) Minimization of grading during the wet season and correlation of 

grading with seasonal dry weather periods to the extent feasible; 
(vi) Limitation of grading to a maximum disturbed area as determined 

by each Copermittee before either temporary or permanent erosion 
controls are implemented to prevent storm water pollution. The 
Copermittee has the option of temporarily increasing the size of 
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disturbed soil areas by a set amount beyond the maximum, if the 
individual site is in compliance with applicable storm water 
regulations and the site has adequate control practices 
implemented to prevent storm water pollution; 

(vii) Temporary stabilization and reseeding of disturbed soil areas as 
rapidly as feasible; 

(viii) Wind erosion controls; 
(ix) Tracking controls; 
(x) Non-stormwater management measures to prevent illicit discharges 

and control storm water pollution sources; 
(xi) Waste management measures; 
(xii) Preservation of natural hydrologic features where feasible; 
(xiii) Preservation of riparian buffers and corridors where feasible; 
(xiv) Evaluation and maintenance of all BMPs, until removed; and 
(xv) Retention, reduction, and proper management of all storm water 

pollutant discharges on site to the MEP standard. 
 

(b) Erosion and Sediment Controls: 
 

(i) Erosion prevention. Erosion prevention is to be used as the most 
important measure for keeping sediment on site during 
construction; 

(ii) Sediment controls. Sediment controls are to be used as a 
supplement to erosion prevention for keeping sediment on-site 
during construction; 

(iii) Slope stabilization must be used on all active slopes during rain 
events regardless of the season and on all inactive slopes during 
the rainy season and during rain events in the dry season; and 

(iv) Permanent revegetation or landscaping as early as feasible. 
 

(c) Designate enhanced BMPs19 for 303(d) impairments and ESAs:  Each 
Copermittee must implement, or require implementation of, enhanced 
measures to address the exceptional threat to water quality posed by all 
construction sites tributary to CWA section 303(d) water body segments 
impaired for sediment or turbidity.  Each Copermittee must also 
implement, or require implementation of, enhanced, site-specific 
measures for construction sites within or adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order). 

 
 

(i) Active Sediment Treatment (AST):  Each Copermittee must require 
implementation of advanced treatment for sediment at construction 

                                            
19 Enhanced BMPs are control actions specifically targeted to the pollutant or condition of concern and of 
higher quality and effectiveness than the minimum control measures otherwise required.  Enhanced in 
this Order means better, not simply more, BMPs. 
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sites (or portions thereof) that are determined by the Copermittee to 
be an exceptional threat to water quality.  In evaluating the threat to 
water quality, the following factors must be considered by the 
Copermittee:  

[a] Soil erosion potential or soil type; 
[b] The site’s slopes; 
[c] Project size and type; 
[d] Sensitivity of receiving water bodies; 
[e] Proximity to receiving water bodies; 
[f] Non-storm water discharges; 
[g] Ineffectiveness of other BMPs;  
[h] Proximity and sensitivity of aquatic threatened and endangered 

species of concern; 
[i] Known effects of AST chemicals; and 
[j] Any other relevant factors. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with this Order at each construction site 
within its jurisdiction year round.  BMP implementation requirements, 
however, can vary based on wet and dry seasons.  Dry season BMP 
implementation must plan for and address unseasonal rain events that 
may occur during the dry season (May 1 through September 30). 

 
e. INSPECTION OF CONSTRUCTION SITES 

 
Each Copermittee must conduct construction site inspections for compliance with 
its ordinances (grading, storm water, etc.), permits (construction, grading, etc.), 
and this Order.  Priorities for inspecting sites must consider the nature and size 
of the construction activity, topography, and the characteristics of soils and 
receiving water quality. 
 
(1) During the wet season, each Copermittee must inspect at least biweekly 

(every two weeks), all construction sites within its jurisdiction meeting any of 
the following criteria:  
 

(a) All sites 30 acres or more in size with rough grading or active slopes 
occurring during the wet season;  

 
(b) All sites one acre or more, and tributary to a CWA section 303(d) water 

body segment impaired for sediment or within or directly adjacent to, or 
discharging directly to, the ocean or a receiving water within an ESA; and 

 
(c) Other sites determined by the Copermittees or the Regional Board as a 

significant threat to water quality.  In evaluating threat to water quality, the 
following factors must be considered: (1) soil erosion potential; (2) site 
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slope; (3) project size and type; (4) sensitivity of receiving water bodies; 
(5) proximity to receiving water bodies; (6) non-storm water discharges; 
(7) past record of non-compliance by the operators of the construction 
site; and (8) any other relevant factors. 
 

(2) During the wet season, each Copermittee must inspect at least monthly, all 
construction sites with one acre or more of soil disturbance not meeting the 
criteria specified above in section F.2.e.(1).   
 

(3) During the wet season, each Copermittee must inspect construction sites 
less than one acre in size as needed to ensure compliance with its 
ordinances and this Order.   
 

(4) Each Copermittee must inspect all construction sites as needed during the 
dry season.  Sites meeting the criteria in section F.2.e.(1) must be inspected 
at least once in August or September each year. 
 

(5) Re-inspections:  Based upon site inspection findings, each Copermittee 
must implement all follow-up actions (i.e., re-inspection, enforcement) 
necessary to comply with this Order.  Reinspection frequencies must be 
determined by each Copermittee based upon the severity of deficiencies, the 
nature of the construction activity, and the characteristics of soils and 
receiving water quality. 
 

(6) Inspections of construction sites must include, but not be limited to: 
 

(a) Check for coverage under the General Construction Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification No.) during initial 
inspections; 

(b) Assessment of compliance with Copermittee ordinances and permits 
related to runoff, including the implementation and maintenance of 
designated minimum BMPs; 

(c) Assessment of BMP effectiveness; 
(d) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water runoff;  
(e) Education and outreach on storm water pollution prevention, as needed; 

and 
(f) Creation of a written or electronic inspection report. 

 
(7) The Copermittees must track the number of inspections for each inventoried 

construction site throughout the reporting period to verify that each site is 
inspected at the minimum frequencies required.     

 
f. ENFORCEMENT OF CONSTRUCTION SITES 

 
(1) Each Copermittee must develop and implement an escalating enforcement 
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process that achieves prompt corrective actions at construction sites for 
violations of the Copermittee’s water quality protection permit requirements 
and ordinances.  This enforcement process must include authorizing the 
Copermittee’s construction site inspectors to take immediate enforcement 
actions when appropriate and necessary.  The enforcement process must 
include appropriate sanctions such as stop work orders, non-monetary 
penalties, fines, bonding requirements, and/or permit denials for non-
compliance.   

 
(2) Each Copermittee must be able to respond to complaints received from 

third-parties and to ensure the Regional Board that corrective actions have 
been implemented. 

 
g. REPORTING OF NON-COMPLIANT SITES   
 

(1) In addition to the notification requirements in Attachment B, each 
Copermittee must notify the Regional Board when the Copermittee issues a 
stop work order or other high level enforcement to a construction site in its 
jurisdiction as a result of storm water violations. 

 
(2) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all construction sites with alleged 
violations.  Information may be provided as part of the JRMP annual report if 
submitted prior to the rainy season.  Information provided shall include, but 
not be limited to, the following: 
 

(a) WDID number if enrolled under the General Construction Permit 
(b) Site Location, including address 
(c) Current violations or suspected violations 

 
h. TRAINING AND EDUCATION 

 
(1) Municipal Staff and Contractors:  Requirements for municipal staff and 

contractors are described in the Municipal Component section of this Order.   
 
(2) Construction Site Owner / Operator Responsibilities: 

 
As early in the planning and development process as possible and all through 
the permitting and construction process, each Copermittee must implement a 
program to educate project applicants, developers, contractors, property 
owners, and other responsible parties.  The education program must provide 
an understanding of the topics listed below, as appropriate for the audience 
being educated.   
 
(a) The importance of educating all construction workers in the field about 

storm water issues and BMPs though formal or informal training; 
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(b) Federal, State, and local water quality laws and regulations applicable to 
construction and grading activities;  

(c) Site design, source control, pollution prevention, and treatment BMPs;  
(d) General runoff concepts; and 
(e) Other topics of local importance, including local water quality conditions, 

impaired waterbodies and environmentally sensitive areas. 
 

 
3. EXISTING DEVELOPMENT COMPONENT 
 

a. MUNICIPAL 
 

Each Copermittee must implement a municipal program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
municipal discharges of storm water pollutants from the MS4 to the MEP, and 
prevents municipal discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 
 
(1) Source Identification / Inventory 

 
Each Copermittee must maintain an updated watershed-based inventory of 
municipal areas and activities.  The inventory must include the name, address 
(if applicable), and a description of the area/activity; which pollutants are 
potentially generated by the area/activity; whether the area/activity is adjacent 
to an ESA; and identification of whether the area/activity is tributary to a CWA 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired.  The use of an automated database system, 
such as Geographical Information Systems (GIS) is required when applicable. 
 

(2) General BMP Implementation 
 

(a) Pollution Prevention:  Each Copermittee must implement pollution 
prevention methods in its municipal program and must require their use by 
appropriate municipal departments, personnel, and contractors, where 
appropriate. 
 

(b) Designate Minimum BMPs:  Each Copermittee must designate a minimum 
set of BMPs for all municipal areas and activities.  The designated 
minimum BMPs for municipal areas and activities must be area or activity 
specific as appropriate.  BMPs must be designated for special events that 
are expected to generate significant trash and litter. 
 

(c) Designate BMPs for ESAs and 303(d) Impairments:  Each Copermittee 
must designate enhanced measures for municipal areas and activities 
tributary to CWA section 303(d) impaired water body segments when an 
area or activity generates pollutants for which the water body segment is 

0007430



R9-2009-0002 Page 55 of 91 December 16, 2009 

DIRECTIVE F.3: JRMP EXISTING DEVELOPMENT COMPONENT 

impaired.   Each Copermittee must also designate additional controls for 
municipal areas and activities within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this Order).    

 
(d) Implement BMPs:  Each Copermittee must implement, or require the 

implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on its inventory to comply with this 
Order for each municipal area or activity within its jurisdiction.     

 
(3) BMP Implementation for Management of Pesticides, Herbicides, and 

Fertilizers 
 

Each Copermittee must implement BMPs to reduce the contribution of storm 
water pollutants associated with the application, storage, and disposal of 
pesticides, herbicides and fertilizers from municipal areas and activities to 
MS4s and receiving waters.  Such BMPs must include, at a minimum:  
 
(a) Educational activities, permits, certifications and other measures for 

municipal applicators and distributors;  
(b) Integrated Pest Management (IPM) measures that rely on non-chemical 

solutions;  
(c) The use of native vegetation;  
(d) Schedules for irrigation and chemical application; and  
(e) The collection and proper disposal of unused pesticides, herbicides, and 

fertilizers. 
 
(4) BMP implementation for Flood Control Structures 

 
(a) Each Copermittee must implement procedures to assure that flood 

management projects assess the impacts on the water quality of receiving 
water bodies. 

(b) Each Copermittee must include water quality protection measures, where 
feasible, when retrofitting existing flood control structural devices.   

(c) Each Copermittee must evaluate its existing flood control devices, identify 
devices causing or contributing to a condition of pollution, identify 
measures to reduce or eliminate the structure’s effect on pollution, and 
evaluate the feasibility of retrofitting the structural flood control device.  
The inventory and evaluation must be completed by and submitted to the 
Regional Board in the 2nd year JRMP Annual Report.  

 
(5) BMP Implementation for Sweeping of Municipal Areas 

 
Where municipal area sweeping is implemented as an MS4 BMP for 
municipal roads, streets, highways, and parking facilities, each Copermittee 
must design and implement the program based on the following criteria:   
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(a) Optimize pickup of trash and debris based on land uses, trash collection 

schedules, seasonal factors (e.g., special events, tourism, etc.) and 
inspections of municipal areas/activities. 
 

(6) Operation and Maintenance of Municipal Separate Storm Sewer System 
(MS4) and Structural Controls 
 

(a) Treatment Controls:  Each Copermittee must implement a schedule of 
inspection and maintenance activities to verify proper operation of all 
municipal structural treatment controls designed to reduce storm water 
pollutant discharges to or from its MS4s and related drainage structures. 

 
(b) MS4 and Facilities:  Each Copermittee must implement a schedule of 

maintenance activities for the MS4 and MS4 facilities (catch basins, storm 
drain inlets, open channels, etc).  The maintenance activities must, at a 
minimum, include: 
 

(i) Inspection and removal of accumulated waste at least once a year 
between May 1 and September 30 of each year for all MS4 facilities; 

(ii) Additional cleaning as necessary between October 1 and April 30 of 
each year for facilities that receive or collect high volumes of trash and 
debris;   

(iii) Following two years of inspections, any MS4 facility that requires 
inspection and cleaning less than annually may be inspected as 
needed, but not less that every other year; 

(iv) Open channels must be cleaned of observed anthropogenic litter in a 
timely manner;   

(v) Record keeping of the maintenance and cleaning activities including 
the overall quantity of waste removed; 

(vi) Proper disposal of waste removed pursuant to applicable laws; and 
(vii) Measures to eliminate waste discharges during MS4 maintenance and 

cleaning activities. 
 

(7) Infiltration From Sanitary Sewer to MS4/Provide Preventive Maintenance of 
Both 

 
(a) Each Copermittee must implement controls and measures to prevent and 

eliminate infiltration of seepage from municipal sanitary sewers to MS4s 
through thorough, routine preventive maintenance of the MS4.  Each 
Copermittee that operates both a municipal sanitary sewer system and a 
MS4 must implement controls and measures to prevent and eliminate 
infiltration of seepage from the municipal sanitary sewers to the MS4s that 
must include overall sanitary sewer and MS4 surveys and thorough, 
routine preventive maintenance of both. 
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(b) Each Copermittee must implement controls to limit infiltration of seepage 
from municipal sanitary sewers to municipal separate storm sewer 
systems where necessary.  Such controls must include: 

 
(i) Adequate plan checking for construction and new development,  
(ii) Incident response training for municipal employees that identify 

sanitary sewer spills; 
(iii) Code enforcement inspections; 
(iv) MS4 maintenance and inspections;  
(v) Interagency coordination with sewer agencies; and 
(vi) Proper education of municipal staff and contractors conducting field 

operations on the MS4 or municipal sanitary sewer (if applicable). 
 

(8) Inspection of Municipal Areas and Activities 
 

(a) At a minimum, each Copermittee must inspect the following high priority 
municipal areas and activities annually: 

 
(i) Roads, Streets, Highways, and Parking Facilities; 
(ii) Flood Management Projects and Flood Control Devices; 
(iii) Areas and activities tributary to a CWA section 303(d) impaired water 

body segment, where an area or activity generates pollutants for which 
the water body segment is impaired.   

(iv) Areas and activities within or adjacent to or discharging directly to 
coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order);  

(v) Municipal Facilities: 
[a] Active or closed municipal landfills; 
[b] Publicly owned treatment works (including water and wastewater 

treatment plants) and sanitary sewage collection systems; 
[c] Solid waste transfer facilities; 
[d] Land application sites; 
[e] Corporate yards including maintenance and storage yards for 

materials, waste, equipment and vehicles; and 
[f] Household hazardous waste collection facilities. 

(vi) Municipal airfields; 
(vii) Parks and recreation facilities; 
(viii) Special event venues following special events (festivals, sporting 

events, etc.); 
(ix) Power washing; and 
(x) Other municipal areas and activities that the Copermittee determines 

may contribute a significant pollutant load to the MS4. 
 
(b) Other municipal areas and activities must be inspected as needed and in 

response to water quality data, valid public complaints, and findings from 
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municipal or contract staff. 
 
(c) Based upon site inspection findings, each Copermittee must implement all 

follow-up actions necessary to comply with this Order. 
 

(9) Enforcement of Municipal Areas and Activities 
 

Each Copermittee must enforce its storm water ordinance for all municipal 
areas and activities as necessary to maintain compliance with this Order. 
 

(10) Training and Education  
 

Each Copermittee must ensure that all municipal personnel and contractors 
that have responsibilities for selecting, implementing, and evaluating BMPs 
for municipal areas and activities are adequately trained and educated to 
perform such tasks. 
 
(a) Municipal Departments and Personnel Education 
 

(i) Municipal Construction Activities:  Each Copermittee must implement 
an education program that includes annual training prior to the rainy 
season so that its construction, building, code enforcement, and 
grading review staffs, inspectors, and other responsible construction 
staff have, at a minimum, an understanding of the following topics, as 
appropriate for the target audience: 

 
[a] Federal, State, and local water quality laws and regulations 

applicable to construction and grading activities; 
[b] The connection between construction activities and water quality 

impacts (i.e., impacts from land development and urbanization and 
impacts from construction material such as sediment); 

[c] Proper implementation of erosion and sediment control and other 
BMPs to minimize the impacts to receiving water quality resulting 
from construction activities; 

[d] The Copermittee’s inspection, plan review, and enforcement 
policies and procedures to verify consistent application; 

[e] Current advancements in BMP technologies; 
[f] SSMP Requirements including treatment options, site design, 

source control, and applicable tracking mechanisms; and 
[g] Other topics of local importance, including local water quality 

conditions, impaired water bodies, environmentally sensitive areas, 
and public health and disease vector issues associated with runoff. 
 

(ii) Municipal Industrial/Commercial Activities:  Each Copermittee must 
train staff responsible for conducting storm water compliance 
inspections and enforcement of industrial and commercial facilities at 
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least once a year.  Training must cover inspection and enforcement 
procedures, BMP implementation, and review of monitoring data 

 
 

(iii) Municipal Other Activities:  Each Copermittee must implement an 
education program so that municipal personnel and contractors 
performing activities which generate pollutants have an understanding 
of the activity specific BMPs for each activity to be performed. 

 
b. COMMERCIAL / INDUSTRIAL 

 
Each Copermittee must implement a commercial / industrial program that meets 
the requirements of this section, prevents illicit discharges into the MS4, reduces 
commercial / industrial discharges of storm water pollutants from the MS4 to the 
MEP, and prevents commercial / industrial discharges from the MS4 from 
causing or contributing to a violation of water quality standards. 
 
(1) Source Identification 

 
(a) Each Copermittee must maintain an updated watershed-based inventory 

of all industrial and commercial sites/sources within its jurisdiction 
(regardless of ownership) that could contribute a significant pollutant load 
to the MS4.  The inventory must include the following minimum 
information for each industrial and commercial site/source: name; 
address; pollutants potentially generated by the site/source; and 
identification of whether the site/source is tributary to a Clean Water Act 
section 303(d) water body segment and generates pollutants for which the 
water body segment is impaired; and a narrative description including SIC 
codes which best reflects the principal products or services provided by 
each facility.   

 
At a minimum, the following sites/sources must be included in the 
inventory: 
 

(i) Commercial Sites/Sources: 
 
[a] Automobile repair, maintenance, fueling, or cleaning; 
[b] Airplane repair, maintenance, fueling, or cleaning; 
[c] Boat repair, maintenance, fueling, or cleaning; 
[d] Equipment repair, maintenance, fueling, or cleaning; 
[e] Automobile and other vehicle body repair or painting; 
[f] Mobile automobile or other vehicle washing; 
[g] Automobile (or other vehicle) parking lots and storage facilities; 
[h] Retail or wholesale fueling; 
[i] Pest control services; 
[j] Eating or drinking establishments, including food markets; 
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[k] Mobile carpet, drape or furniture cleaning; 
[l] Cement mixing or cutting;  
[m] Masonry; 
[n] Painting and coating; 
[o] Botanical or zoological gardens and exhibits; 
[p] Landscaping; 
[q] Nurseries and greenhouses; 
[r] Golf courses, parks and other recreational areas/facilities; 
[s] Cemeteries; 
[t] Pool and fountain cleaning; 
[u] Marinas;  
[v] Portable sanitary services; 
[w] Building material retailers and storage; 
[x] Animal facilities; 
[y] Mobile pet services;  
[z] Power washing services; and 
[aa] Other sites and sources with a history of un-authorized discharges 

to the MS4. 
 

(ii) Industrial Sites/Sources: 
 
[a] Industrial Facilities, as defined at 40 CFR § 122.26(b)(14), including 

those subject to the General Industrial Permit or other individual 
NPDES permit;  

[b] Operating and closed landfills; 
[c] Facilities subject to SARA Title III; and 
[d] Hazardous waste treatment, disposal, storage and recovery 

facilities. 
 

(iii) ESAs and 303(d) Listed Waterbodies: All other commercial or 
industrial sites/sources tributary to a CWA Section 303(d) impaired 
water body segment, where the site/source generates pollutants for 
which the water body segment is impaired.   All other commercial or 
industrial sites/sources within or directly adjacent to or discharging 
directly to coastal lagoons, the ocean, or other receiving waters within 
environmentally sensitive areas (as defined in Attachment C of this 
Order). 

 
(iv) All other commercial or industrial sites/sources that the Copermittee 

determines may contribute a significant pollutant load to the MS4. 
 

(2) General BMP Implementation 
 

(a) Pollution Prevention:  Each Copermittee must require the use of pollution 
prevention methods by industrial and commercial sites/sources. 
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(b) Designate / Update Minimum BMPs:  Each Copermittee must designate a 
minimum set of BMPs for all industrial and commercial sites/sources.  
Where BMPs have already been designated, each Copermittee must 
review its existing BMPs for adequacy. The designated minimum BMPs 
must be specific to facility types and pollutant-generating activities, as 
appropriate.   
 

(c) Designate Enhanced BMPs for ESAs and 303(d) Impairments:  Each 
Copermittee must designate enhanced measures for industrial and 
commercial sites/sources tributary to CWA section 303(d) impaired water 
body segments (where a site/source generates pollutants for which the 
water body segment is impaired).  Each Copermittee must also designate 
additional controls for industrial and commercial sites/sources within or 
directly adjacent to or discharging directly to coastal lagoons, the ocean, 
or other receiving waters within environmentally sensitive areas (as 
defined in Attachment C of this Order). 
 

(d) Implement BMPs:  Each Copermittee must implement, or require the 
implementation of, the designated minimum and enhanced BMPs and any 
additional measures necessary based on inspections, incident responses, 
and water quality data to comply with this Order at each industrial and 
commercial site/source within its jurisdiction.   

 
(3) BMP Implementation for Mobile Businesses 

 
(a) Each Copermittee must develop and implement a program to reduce the 

discharge of storm water pollutants from mobile businesses to the MEP 
and to prohibit non-storm water discharges pursuant to Section B of this 
Order.  Each Copermittee must keep as part of their commercial source 
inventory a listing of mobile businesses known to operate within its 
jurisdiction.  The program must include: 
 

(i) Development and implementation of minimum standards and BMPs to 
be required for each of the various types of mobile businesses; 

(ii) Development and implementation of an enforcement strategy which 
specifically addresses the unique characteristics of mobile businesses; 

(iii) Notification of those mobile businesses known to operate within the 
Copermittee’s jurisdiction of the minimum standards and BMP 
requirements and local ordinances; 

(iv) Development and implementation of an outreach and education 
strategy; and 

(v) Inspection of mobile businesses as needed to implement the program. 
 

(b) If they choose to, the Copermittees may cooperate in developing and 
implementing their programs for mobile businesses, including sharing of 
mobile business inventories, BMP requirements, enforcement action 
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information, and education. 
 

 
(4) Inspection of Industrial and Commercial Sites/Sources 

 
Each Copermittee must conduct industrial and commercial site inspections for 
compliance with its ordinances, permits, and this Order.   
 
(a) Inspection Procedures: Inspections must include but not be limited to: 

 
(i) Review of BMP implementation plans, if the site uses or is required to 

use such a plan;  
 

(ii) Review of facility monitoring data, if the site monitors its runoff;  
 

(iii) Check for coverage under the General Industrial Permit (Notice of 
Intent (NOI) and/or Waste Discharge Identification Number), if 
applicable; 
 

(iv) Assessment of compliance with Copermittee ordinances and permits 
related to runoff; 
 

(v) Assessment of BMP implementation, maintenance and effectiveness; 
 
(vi) Visual observations for non-storm water discharges, potential illicit 

connections, and potential discharge of pollutants in storm water 
runoff; and 
 

(vii) Education and training on storm water pollution prevention, as 
conditions warrant. 

 
(b) Each Copermittee shall annually notify the Regional Board, prior to the 

commencement of the wet season, of all Industrial Sites and Industrial 
Facilities subject to the General Industrial Permit or other individual 
NPDES permit with alleged violations.  Information may be provided as 
part of the JRMP annual report if submitted prior to the rainy season.  
Information provided shall include, but not be limited to, the following: 
 

(i) WDID number if enrolled under the General Industrial Permit; 
(ii) Site Location, including address; 
(iii) Current violations or suspected violations; and 
(iv) Past Violation history. 

 
(c) Frequencies:  At a minimum, 20 percent of the sites inventoried as 

required in section F.3.b.(1) above (excluding mobile sources and food 
facilities) must be inspected each year.  Mobile businesses must be 
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inspected pursuant to the enforcement strategy developed pursuant to 
section F.3.b.(3).  Other inspection frequencies must be based upon 
findings of the Copermittee’s existing program and the following factors: 
 

(i) Type of activity (SIC code); 
(ii) Materials used at the facility; 
(iii) Wastes generated; 
(iv) Pollutant discharge potential; 
(v) Non-storm water discharges; 
(vi) Size of facility; 
(vii) Proximity to receiving water bodies; 
(viii) Sensitivity of receiving water bodies; 
(ix) Whether the facility is subject to the General Industrial Permit or an 

individual NPDES permit; 
(x) Whether the facility has filed a No Exposure Certification/Notice of 

Non-Applicability; 
(xi) Facility design; 
(xii) Total area of the site, area of the site where industrial or commercial 

activities occur, and area of the site exposed to rainfall and runoff;  
(xiii) The facility’s compliance history; and 
(xiv) Any other relevant factors. 

 
(d) Food Facilities:  Each food facility must be inspected annually for 

compliance with the Copermittee’s water quality ordinances and this 
Order.  Each inspection of a food facility must, at a minimum, address the 
following concerns: 

 
(i) Trash storage and disposal; 
(ii) Grease storage and disposal; 
(iii) Washwater discharges to the MS4 (e.g., from floor mats, driveways, 

sidewalks, etc.); 
(iv) Identification of outdoor sewer and MS4 connections; and 
(v) Education of property managers when grease and/or trash facilities are 

shared by multiple facilities. 
 

(e) Third-Party Inspections:  Each Copermittee may develop and implement a 
third party inspection program for verifying industrial and commercial 
site/source compliance with its ordinances, permits, and this Order.  To 
the extent that third party inspections are conducted to fulfill the 
requirements of this Order, the Copermittee will be responsible for 
conducting and documenting quality assurance and quality control of the 
third-party inspections.   

 
(i) Each inspection conducted by a third-party must, at a minimum, result 

in the following: 
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[a] Photo documentation of potential storm water violations identified 
during the third party inspection;  

[b] Reporting to the Copermittee of identified significant potential 
violations, including imminent or observed illegal discharges, within 
24 hours of the third party inspection; 

[c] Reporting to the Copermittee of all inspection findings within one 
week of the inspection being conducted; and 

[d] Copermittee follow-up and/or enforcement actions for identified 
potential storm water violations within two business days of the 
inspection or potential violation report receipt. 
 

(f) Based upon site inspection findings, each Copermittee must implement all 
follow-up actions and enforcement necessary to comply with this Order. 
 

(g) To the extent that the Regional Board has conducted an inspection of an 
industrial site during a particular year, the requirement for the responsible 
Copermittee to inspect this facility during the same year will be satisfied. 
 

(h) The Copermittees must track the number of inspections for the inventoried 
industrial and commercial sites/sources throughout the reporting period to 
verify that the sites/sources are inspected at the minimum frequencies 
listed in this Order. 
 

(5) Enforcement of Industrial and Commercial Sites/Sources 
 

Each Copermittee must enforce its storm water ordinance for all industrial and 
commercial sites/sources as necessary to maintain compliance with this 
Order. Copermittee ordinances or other regulatory mechanisms must include 
appropriate sanctions to achieve compliance.  Sanctions must include the 
following or their equivalent:  Non-monetary penalties, fines, bonding 
requirements, and/or permit denials for non-compliance. 
 

(6) Training and Education for Owners and Operators of Commercial and 
Industrial Activities  

 
(a) Each Copermittee must implement an education program using all media 

as appropriate to (1) measurably increase the knowledge of owners and 
operators of commercial and industrial activities regarding MS4s, impacts 
of runoff on receiving waters, and potential BMP solutions for the target 
audience; and (2) to measurably change the behavior of target 
communities and thereby reduce storm water pollutant releases and 
eliminate prohibited non-storm water discharges to MS4s and the 
environment.  At a minimum, the education program must meet the 
requirements of this section and address the following issues: 

 
(i) Laws, regulations, permits, & requirements; 
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(ii) Best management practices; 
(iii) General runoff concepts; and 
 
(iv) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques. 
 

(b) BMP Notification:  At least twice during the five-year period of this Order, 
each Copermittee must notify the owner/operator of each inventoried 
industrial and commercial site/source of the BMP requirements applicable 
to the site/source.   

 
c. RESIDENTIAL 

 
Each Copermittee must implement a residential program which meets the 
requirements of this section, prevents illicit discharges into the MS4, reduces 
residential discharges of storm water pollutants from the MS4 to the MEP, and 
prevents residential discharges from the MS4 from causing or contributing to a 
violation of water quality standards. 
 
(1) Threat to Water Quality Prioritization  

 
Each Copermittee must identify residential areas and activities that pose a 
high threat to water quality.  At a minimum, these must include:   
 
(a) Automobile repair, maintenance, washing, and parking; 
(b) Home and garden care activities and product use (pesticides, herbicides, 

and fertilizers); 
(c) Disposal of trash, pet waste, green waste, and household hazardous 

waste (e.g., paints, cleaning products); 
(d) Any other residential source that the Copermittee determines may 

contribute a significant pollutant load to the MS4;  
(e) Any residential areas tributary to a CWA section 303(d) impaired water 

body, where the residence generates pollutants for which the water body 
is impaired; and 

(f) Any residential areas within or directly adjacent to or discharging directly 
to a coastal lagoon, the ocean, or other receiving waters within an 
environmentally sensitive area (as defined in Attachment C of this Order). 

 
(2) BMP Implementation  

 
(a) Pollution Prevention:  Each Copermittee must actively encourage the use 

of pollution prevention methods by residents.  
 
(b) Designate BMPs:  Each Copermittee must designate minimum BMPs for 

high-threat-to-water quality residential areas and activities.  The 
designated minimum BMPs for high-threat-to-water quality residential 
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areas and activities must be area or activity specific.  
 
(c) Hazardous Waste BMPs:  Each Copermittee must facilitate the proper 

management and disposal of used oil, toxic materials, and other 
household hazardous wastes.  Such facilitation must include educational 
activities, public information activities, and establishment of collection sites 
operated by the Copermittee or a private entity.  Curbside collection of 
household hazardous wastes is encouraged. 

 
(d) Implement BMPs:  Each Copermittee must implement, or require 

implementation of, the designated minimum BMPs and any additional 
measures necessary to comply with Sections A and B of this Order. 
 

(e) Each Copermittee must implement, or require implementation of, BMPs 
for residential areas and activities that have not been designated a high 
threat to water quality, as necessary. 
 

(3) Enforcement of Residential Areas and Activities  
 

Each Copermittee must enforce its storm water ordinance for all residential 
areas and activities as necessary to maintain compliance with this Order. 
 

(4) Evaluation of Oversight of Residential Areas and Activities 
 

Each Copermittee must annually review the effectiveness of efforts to reduce 
residential discharges of storm water pollutants from the MS4 and eliminate 
illicit residential discharges into the MS4.  The evaluation must consider 
findings from monitoring data, municipal employee comments, inspections, 
complaints, and other appropriate sources.  
 

(5) Common Interest Areas (CIA) / Home Owner Association (HOA) Areas 
 
Each Copermittee must implement measures specifically to ensure that runoff 
within common interest developments, including areas managed by 
associations, meets the objectives of this section and Order. 
 
(a) BMP Implementation:  Each Copermittee must implement management 

measures based on a review of pertinent factors, including: 
 

(i) Current maintenance duties and procedures used by CIA/HOA 
maintenance associations within its jurisdiction; 

(ii) Whether streets and storm drains are publicly or privately owned within 
the CIA/HOA; 

(iii) Whether the CIA/HOA area has been identified as a high priority 
residential area; 

(iv) Proximity to 303(d)-listed waterbodies, the ocean, environmentally 
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sensitive areas; 
(v) Evaluation of water quality monitoring data; 
(vi) Evaluation of existing illegal discharge/illicit connection activities; 
(vii) Other activities conducted or authorized by the HOA that may pose a 

significant risk to inland or coastal receiving waters. 
 
(b) Legal Authority and Enforcement:   Within one year of adoption of this 

Order, each Copermittee must review its Municipal Code to determine the 
most appropriate method to implement and enforce runoff management 
measures within CIA/HOA areas.   

 
(6) Residential Education Program 

 
(a) Each Copermittee must implement a Residential Education Program using 

all media as appropriate to (1) measurably increase the knowledge 
regarding MS4s, impacts of runoff on receiving waters, and potential BMP 
solutions for the target audience; and (2) to measurably change the 
behavior of target communities and thereby reduce storm water and 
eliminate prohibited non-storm water pollutant releases to MS4s and the 
environment.   

 
(b) Copermittee educational programs must emphasize underserved target 

audiences, residents and managers of CIA/HOA areas, high-risk 
behaviors, and “allowable” behaviors and discharges.  At a minimum, the 
education program must meet the requirements of this section and 
address the following issues: 

 
(i) Laws, regulations, permits, and requirements; 
(ii) Best management practices; 
(iii) General runoff concepts;  
(iv) Existing water quality, including local water quality conditions, impaired 

waterbodies and environmentally sensitive areas; and 
(v) Other topics, including public reporting mechanisms, water 

conservation, low-impact development techniques, and public health 
and disease vector issues associated with runoff. 

 
d. Retrofitting Existing Development  

 
Each Copermittee must develop and implement a retrofitting program which 
meets the requirements of this section.  The goals of the existing development 
retrofitting program are to reduce impacts from hydromodification, promote LID, 
support riparian and aquatic habitat restoration, reduce the discharges of storm 
water pollutants from the MS4 to the MEP, and prevent discharges from the MS4 
from causing or contributing to a violation of water quality standards.  Where 
feasible, at the discretion of the Copermittee, the existing development retrofitting 
program may be coordinated with flood control projects and infrastructure 
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improvement programs. 
 
(1) Source Identification 
 

The Copermittee must identify and inventory existing developments (i.e. 
municipal, industrial, commercial, residential) as candidates for retrofitting.  
Potential retrofitting candidates must include but are not limited to: 
 
(a) Development that contributes pollutants of concern to a TMDL or a ESA; 
(b) Receiving waters channelized or otherwise hardened; 
(c) Development tributary to receiving waters that are channelized or 

otherwise hardened; 
(d) Developments tributary to receiving waters that are significantly eroded; 
(e) Developments tributary to an ASBS or SWQPA; and 
(f) Development that causes hydraulic constriction. 

 
(2) Each Copermittee shall evaluate and rank the inventoried existing 

developments to prioritize retrofitting.  Criteria for evaluation must include but 
is not limited to: 

 
(a) Feasibility; 
(b) Cost effectiveness; 
(c) Pollutant removal effectiveness; 
(d) Impervious area potentially treated; 
(e) Maintenance requirements; 
(f) Landowner cooperation; 
(g) Neighborhood acceptance;  
(h) Aesthetic qualities; and 
(i) Efficacy at addressing concern. 

  
(3) Each Copermittee must consider the results of the evaluation in prioritizing 

work plans for the following year.  Highly feasible projects expected to benefit 
water quality should be given a high priority to implement source control and 
treatment control BMPs.  Where feasible, the retrofit projects should be 
designed in accordance with the SSMP requirements within sections 
F.1.d.(3) through F.1.d.(8).  In addition, the Copermittee shall encourage 
retrofit projects to implement where feasible the Hydromodification 
requirements in Section F.1.h. 

 
(4) When requiring retrofitting on existing development, the Copermittees will 

cooperate with private landowners to encourage retrofitting projects.  The 
Copermittee may consider the following practices in cooperating and 
encouraging private landowners to retrofit their existing development: 

 
(a) Demonstration retrofit projects; 
(b) Retrofits on public land and easements; 
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(c) Education and outreach; 
(d) Subsidies for retrofit projects; 
(e) Requiring retrofit projects as mitigation or ordinance compliance;  
(f) Public and private partnerships; and 
(g) Fees for existing discharges to the MS4. 

 
(5) The completed retrofit BMPs shall be tracked and inspected in accordance 

with section F.1.f. 
 
(6) Where constraints on retrofitting preclude effective BMP deployment on 

existing developments at locations critical to protect receiving waters, a 
Copermittee may propose a regional mitigation project to improve water 
quality.  Such regional projects may include but are not limited to: 

 
(a) Regional water quality treatment BMPs; 
(b) Urban creek or wetlands restoration and preservation; 
(c) Daylighting and restoring underground creeks; 
(d) Localized rainfall storage and reuse to the extent such projects are fully 

protective of downstream water rights;  
(e) Hydromodification project; and 
(f) Removal of invasive plant species. 

 
(7) A retrofit project or regional mitigation project may qualify as a Watershed 

Water Quality Activity provided it meets the requirements in section G. 
Watershed Runoff Management Program. 

 
 

4. ILLICIT DISCHARGE DETECTION AND ELIMINATION 
 
Each Copermittee must implement a program which meets the requirements of this 
section to actively detect and eliminate illicit discharges and disposal into the MS4.  The 
program must address all types of illicit discharges and connections excluding those 
non-storm water discharges not prohibited by the Copermittee in accordance with 
section B of this Order. 
 

a. PREVENT AND DETECT ILLICIT DISCHARGES AND CONNECTIONS 
 

Each Copermittee must implement measures to prevent and detect illicit discharges 
to the MS4.   
 

(1) Legal Authority:  Each Copermittee must retain legal authority to prevent and 
eliminate illicit discharges and connections to the MS4. 

 
(2) Inspections:  Each Copermittee must include use of appropriate municipal 

personnel and contractors to assist in identifying illicit discharges and 
connections during their daily activities.   
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(a) Inspections for illegal discharges and connections must be conducted 

during routine maintenance of all MS4 facilities. 
 
(b) Municipal staff and contractors conducting non-MS4 field operations must 

be trained to report suspected illegal discharges and connections to 
proper municipal staff. 

 
b. MAINTAIN MS4 MAP 

 
Each Copermittee must maintain an updated map of its entire MS4 and the 
corresponding drainage areas within its jurisdiction.  The use of GIS is required.  The 
accuracy of the MS4 map must be confirmed during dry weather field screening and 
analytical monitoring and must be updated at least annually.  The GIS layers of the 
MS4 map must be submitted with the updated Jurisdictional Runoff Management 
Plan within 365 days after adoption of this Order. 
 
c. FACILITATE PUBLIC REPORTING OF ILLICIT DISCHARGES AND CONNECTIONS - PUBLIC 

HOTLINE 
 

Each Copermittee must promote, publicize and facilitate public reporting of illicit 
discharges or water quality impacts associated with discharges into or from MS4s.  
Each Copermittee must facilitate public reporting through development and 
operation of a public hotline.  Public hotlines can be Copermittee-specific or shared 
by Copermittees.  All storm water hotlines must be capable of receiving reports in 
both English and Spanish 24 hours per day and seven days per week.   
 
d. DRY WEATHER FIELD SCREENING AND ANALYTICAL MONITORING 

 
Each Copermittee must conduct dry weather field screening and analytical 
monitoring of MS4 outfalls and other portions of its MS4 within its jurisdiction to 
detect illicit discharges and connections in accordance with Receiving Waters and 
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 in Attachment 
E of this Order.  
 
e. INVESTIGATION / INSPECTION AND FOLLOW-UP 

 
Each Copermittee must implement procedures to investigate and inspect portions of 
the MS4 that, based on the results of field screening, analytical monitoring, or other 
appropriate information, indicate a reasonable potential of containing illicit 
discharges, illicit connections, or other sources of pollutants in non-storm water.   
 

(1) Develop response criteria for data:  Each Copermittee must develop, update, 
and use numeric criteria action levels (or other actions level criteria where 
appropriate) to determine when follow-up investigations will be performed in 
response to water quality monitoring.  The criteria must include required 
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non-storm water action levels (see Section C) and a consideration of 303(d)-
listed waterbodies and environmentally sensitive areas (ESAs) as defined in 
Attachment C. 

 
(2) Respond to data:  Each Copermittee must investigate portions of the MS4 

for which water quality data or conditions indicates a potential illegal 
discharge or connection.  

 
(a) Obvious illicit discharges (i.e. color, odor, or significant exceedances of 

action levels) must be investigated immediately.   
 
(b) Field screen data: Within two business days of receiving dry weather field 

screening results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(c) Analytical data:  Within five business days of receiving analytical 

laboratory results that exceed action levels, the Copermittees must either 
initiate an investigation to identify the source of the discharge or document 
the rationale for why the discharge does not pose a threat to water quality 
and does not need further investigation.  This documentation shall be 
included in the Annual Report.   

 
(3) Respond to notifications:  Each Copermittee must respond to and resolve 

each reported incident (e.g., public hotline, staff notification, etc.) in a timely 
manner.  Criteria may be developed to assess the validity of, and prioritize 
the response to, each report. 

 
f. ELIMINATION OF ILLICIT DISCHARGES AND CONNECTIONS  

 
Each Copermittee must take immediate action to initiate steps necessary to 
eliminate all detected illicit discharges, illicit discharge sources, and illicit 
connections after detection.  Elimination measures may include an escalating 
series of enforcement actions for those illicit discharges that are not a serious 
threat to public health or the environment. Illicit discharges that pose a serious 
threat to the public’s health or the environment must be eliminated immediately. 

 
g. ENFORCE ORDINANCES 

 
Each Copermittee must implement and enforce its ordinances, orders, or other 
legal authority to prevent illicit discharges and connections to its MS4 and to 
eliminate detected illicit discharges and connections to it’s MS4.   
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h. PREVENT AND RESPOND TO SEWAGE SPILLS (INCLUDING FROM PRIVATE LATERALS 
AND FAILING SEPTIC SYSTEMS) AND OTHER SPILLS  

 
(1) Each Copermittee must implement management measures and procedures 

to prevent, respond to, contain and clean up all sewage (see below) and 
other spills that may discharge into its MS4 from any source (including 
private laterals and failing septic systems).  Copermittees must coordinate 
with spill response teams to prevent entry of spills into the MS4 and 
contamination of surface water, ground water and soil.  Each Copermittee 
must coordinate spill prevention, containment and response activities 
throughout all appropriate departments, programs and agencies so that 
maximum water quality protection is available at all times.  

 
(2) Each Copermittee must develop and implement a mechanism whereby it is 

notified of all sewage spills from private laterals and failing septic systems 
into its MS4.  Each Copermittee must implement management measures 
and procedures to prevent, respond to, and coordinate a response to contain 
and clean up sewage from any such notification.  

 
i. EDUCATION AND TRAINING 

 
Each Copermittee must implement educational activities, public information 
activities, and other appropriate activities to facilitate the proper management 
and disposal of used oil and toxic materials. 
 
 

5. PUBLIC PARTICIPATION COMPONENT 
 

Each Copermittee must incorporate a mechanism for public participation in the 
updating, development, and implementation of the Jurisdictional Runoff 
Management Program. 
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G. WATERSHED RUNOFF MANAGEMENT PROGRAM 
 
1. Lead Watershed Copermittee Identification 
 
Watershed Copermittees shall identify the Lead Watershed Copermittee for their 
Watershed Management Area (WMA).  The Lead Watershed Copermittees shall serve 
as liaisons between the Permittees and Regional Board, where appropriate.    
 
2. Watershed Water Quality Workplan (Watershed Workplan) 
 
The Watershed Workplan shall describe the Permittees’ development and 
implementation of a collective watershed strategy to assess and prioritize the water 
quality problems within the watershed’s receiving waters, identify and model sources of 
the highest priority water quality problem(s), develop a watershed-wide BMP 
implementation strategy to abate highest priority water quality problems, and a 
monitoring strategy to evaluate BMP effectiveness and changing water quality 
prioritization in the WMA.   
 
The work plan shall, at a minimum: 
 

a. Characterize the receiving water quality in the WMA.  Characterization shall 
include use of regularly collected water quality data, reports, monitoring and 
analysis generated in accordance with the requirements of the Receiving Waters 
Monitoring and Reporting Program, as well as applicable information available 
from other public and private organizations. 

 
b. Identify the highest priority water quality problem(s), in terms of constituents by 

location, in the WMA’s receiving waters.  Identified water quality problem(s) shall, 
at a minimum, give consideration to; TMDLs, receiving waters listed on the CWA 
section 303(d) list, waters with persistent violations of water quality standards, 
toxicity, or impacts to beneficial uses, and other pertinent conditions. 
  

c. Identify the sources of the highest water quality problem(s) within the WMA.  
Efforts to determine such sources shall include, but not be limited to: use of 
information from the construction, industrial/commercial, municipal, and 
residential source identification programs required within the Jurisdictional Runoff 
Program (JRMP) of this Order; specific actions to model pollutant transport to 
receiving waters for the sake of identifying the source(s) point(s) of origin;  water 
quality monitoring data collected as part of the Receiving Water Monitoring and 
Reporting Program required by this Order, and additional focused water quality 
monitoring to identify specific sources within the watershed. 

 
d. Develop a watershed BMP implementation strategy to attain receiving water 

quality objectives in the identified highest priority water quality problem(s).  The 
BMP implementation strategy shall include a schedule for implementation of the 
BMP projects to abate specific receiving water quality problems.  BMPs not 
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contributing to measured pollutant reductions or improvements to water quality 
must be removed and replaced with alternative BMPs.  Identified watershed 
water quality problems may be the result of jurisdictional discharges that will 
need to be addressed with BMPs applied in a specific jurisdiction in order to 
generate a benefit to the watershed. 

 
e. Develop a strategy to model and monitor improvements in receiving water quality 

directly resulting from implementation of the BMPs described in the Watershed 
Workplan.  The modeling and monitoring strategy shall generate the necessary 
data to report on the measured pollutant reduction that results from proper BMP 
implementation.  Monitoring shall, at a minimum, be conducted in the receiving 
water to demonstrate reduction in pollutant concentrations and progression 
towards attainment of receiving water quality objectives. 

 
f. Establish a schedule for development and implementation of the Watershed 

strategy outlined in the Workplan.  The schedule shall, at a minimum, include 
forecasted dates of planned actions to address Provisions E.2(a) through E.2(e) 
and dates for watershed review meetings through the remaining portion of this 
Permit cycle.  Annual watershed workplan review meetings must be open to the 
public and appropriately publically noticed such that interested parties may come 
and provide comments on the watershed program. 

  
3. Watershed Workplan Implementation – Watershed Copermittee’s shall begin 

implementing the Watershed Workplan within 60-days of acceptance by the 
Regional Board Executive Officer.  If within 30 days of submittal, the Regional Board 
has not taken an action, the Workplan shall be deemed acceptable. 

 
4. Copermittee Collaboration – Watershed Copermittees shall collaborate to develop 

and implement the Watershed Workplan.  Watershed Copermittee collaboration 
shall include frequent regularly scheduled meetings. 

 
5. Public Participation – Watershed Copermittees shall implement a watershed-

specific public participation mechanism within each watershed.  A required 
component of the watershed-specific public participation shall be a minimum 30-day 
public review of the Watershed Workplan prior to submittal for acceptance by the 
Regional Board Execuive Officer.  Opportunity for the public to review and comment 
on the Watershed Workplan must occur before the workplan is implemented. 

 
6. Watershed Workplan Review and Updates – Watershed Copermittees shall 

review and update the Watershed Workplan annually to identify needed changes to 
the prioritized water quality problem(s) listed in the workplan.  All updates to the 
Watershed Workplan shall be presented during an Annual Watershed Review 
Meeting.  Annual Watershed Review Meetings shall occur once every calendar year 
and be conducted by the Watershed Copermittees. Annual Watershed Review 
Meetings shall be open to the public and adequately noticed.  Individual Watershed 
Copermittees shall also review and modify their jurisdictional programs and JRMP 
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Annual Reports, as necessary, so that they are consistent with the updated 
Watershed Workplan. 

 
7. Aliso Creek Watershed Runoff Management Plan (WRMP) Provisions 
 

The following provisions apply to the Aliso Creek WRMP.  Requirements in this 
subsection must supersede requirements prescribed by the Regional Board on 
October 18, 2005.20  

 
a. Each Copermittee within the Aliso Creek Watershed must implement the 

monitoring and reporting program described in Aliso Creek 13325 Directive, 
Revised Monitoring Program Design – Integration with NPDES Program, 
December 2004 (Revised Aliso Creek Program).    

 
b. Each Copermittee must provide annual reports by March 1 of each year 

beginning in 2011 for the preceding annual period of January through 
December.  The annual reports must contain the following information: 
 

(1)  Water quality data and assessment from the Revised Aliso Creek 
Program.   Each municipality must implement the monitoring and 
reporting program described in the Revised Aliso Creek Program.  All 
information submitted in the report must conform to a SWAMP-
Compatible Quality Assurance Project Plan21.  The report must contain 
an assessment of compliance with applicable water quality standards 
for each monitoring station.  The report must include data in tabular 
and graphical form, and electronic data must be submitted to the 
Regional Board. 

 
(2) Program Assessment.  A description and assessment of each 

municipality’s program implemented within the high-priority storm drain 
locations (as identified Revised Aliso Creek Program) to reduce 
discharges of indicator fecal bacteria/pathogens.  Monitoring alone is 
not sufficient to assess progress of the municipal programs.  
Municipalities must demonstrate each year that their programs are 
effective and resulting in a reduction of bacteria sources. 

 
(i) For structural and nonstructural management practices 

implemented, the assessment must contain a description of the 

                                            
20 On October 12, 2005, the Regional Board accepted proposed changes to the bacteria monitoring 
program that had been conducted since spring 2001 pursuant to an Investigative Order from the Regional 
Board’s executive officer.  The October 18, 2005, letter from the Regional Board’s executive officer 
revised the Investigative Order and instituted the new monitoring and reporting requirements.  
21 The State Water Resource Control Board (State Board) has prepared an electronic template for Quality 
Assurance Project Plans (QAPP) to assist in QAPP development, to provide a common format that will 
allow for review to be expedited, and to provide information on Surface Water Ambient Monitoring 
(SWAMP) consistency.  Additional information and the template are available on-line at 
http://www.waterboards.ca.gov/swamp/qapp.html. 
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practice, capital and maintenance costs, expectations for 
effectiveness, date implemented, and any observed results. 

 
(ii) For structural and nonstructural management practices evaluated, 

the assessment must contain a description of the practice(s), 
conclusions from the evaluation, and whether and when the 
practice is planned for implementation by the municipality or group 
of municipalities. 

 
(3) Status Reports.  Updates on high-priority storm drain areas.  Status 

reports must be provided by each municipality that discuss the causes 
of impairment and subsequent management activities implemented 
within the reporting period in the high priority areas and the planned 
activities for the next reporting period. 

 
(4) Certification Statement.  The technical reports submitted to the 

Regional Board must include the following certification statement 
signed by either the principal executive officer, ranking elected official, 
or duly authorized representative of that person: 

 
I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted.  Based on my inquiry of the person(s) directly 
responsible for gathering the information, the information is, to the best of 
my knowledge and belief, true, accurate, and complete.  I am aware that 
there are significant penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing violations. 
 

c. The annual reports must be submitted until the Regional Board determines 
they are no longer warranted.  If requested by a municipality, the monitoring 
program may be modified or reduced by the Regional Board.  The monitoring 
program and annual reporting may be modified in response to adopted 
TMDLs and additional Clean Water Act 303(d) listings for impairment.  

 
d. Municipalities must continue meeting on a quarterly basis to discuss efforts to 

reduce bacteria in the Aliso Creek watershed.  
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H. FISCAL ANALYSIS 
 
1. Secure Resources:  Each Copermittee must secure the resources necessary to 

meet all requirements of this Order.   
 
2. Annual Analysis:  Each Copermittee must conduct an annual fiscal analysis of the 

necessary capital and operation and maintenance expenditures necessary to 
accomplish the activities of the programs required by this Order.  The analysis must 
include estimated expenditures for the reporting period, the preceding period, and 
the next reporting period.  
 
a. Each analysis must include a description of the source of funds that are 

proposed to meet the necessary expenditures, including legal restrictions on the 
use of such funds. 

b. Each analysis must include a narrative description of circumstances resulting in a 
25 percent or greater annual change for any budget line items. 

 
3. Annual Reporting:  Each Copermittee must submit its annual fiscal analysis with the 

annual JRMP report.
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I. TOTAL MAXIMUM DAILY LOADS  
 

The waste load allocations (WLAs) of fully approved and adopted TMDLs are 
incorporated as Water Quality Based Effluent Limitations on a pollutant by pollutant, 
watershed by watershed basis.  Early TMDL requirements, including monitoring, 
may be required and inserted into this Order pursuant to Finding E.10 
 

1.  Baby Beach Bacterial Indicator TMDL Water Quality Based Effluent Limitations 
 

a. The Copermittees in the Baby Beach watershed shall implement BMPs capable 
of achieving the interim and final Bacterial Indicator Waste Load Allocations 
(WLAs) in discharges to Baby Beach as described in Table 6. 

 
Table 6: TMDL Waste Load Reduction Milestones 

Action Date 
3 years after effective date for dry weather Meet 50% wasteload reductions 
7 years after effective date for wet weather 
5 years after effective date for dry weather Meet 100% wasteload reductions 
10 years after effective date for wet weather 

 
b. The Copermittees shall conduct necessary monitoring, as described in 

Attachment A to Resolution No. R9-2008-0027, and submit annual progress 
reports as part of their yearly reports. 

c. The following WLAs (Table 7) are to be met in Baby Beach receiving water by 
the end of the year 2019 for wet weather and 2014 for dry weather: 

 
Table 7: Final Bacterial Indicator Waste Load Allocations for Baby Beach 

Waste Load Allocation  
 
Bacterial Indicator 

Dry Weather 
(Billion MPN / Day)

Wet Weather 
(Billion MPN / 30 Days)

Total Coliform 0.86 3,254 
Fecal Coliform 0.17 112 
Enterococcus 0.03 114 
MPN: Most Probable Number 

 
d. The Copermittees must meet the following Numeric Targets (Table 8) in Baby 

Beach receiving waters in order to meet the underlying assumptions of the 
TMDL.  The Numeric Targets are to be met once 100 percent of the WLA 
reductions have been achieved (see Table 7 above). 

 
Table 8: Final Bacterial Indicator Numeric Targets for Baby Beach 
 
Bacterial Indicator 

30-day geo mean 
(MPN / 100mL) 

Single Sample Max 
(MPN / 100mL) 

 Dry Weather only Dry and Wet Weather 
Total Coliform 1,000 10,000 
Fecal Coliform 200 400 
Enterococcus 35 104 
MPN: Most Probable Number 
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J. PROGRAM EFFECTIVENESS ASSESSMENT AND REPORTING 
 
1. Jurisdictional Program Effectiveness Assessments 

 
a. OBJECTIVES OF EFFECTIVENESS ASSESSMENTS 

 
Beginning with the Annual Report due in 2011, each Copermittee must annually 
assess the effectiveness of its Jurisdictional Runoff Management Program 
(JRMP) implementation at meeting the following objectives: 
 
(1) Objective for 303(d) Waterbodies: Reduce storm water pollutant loadings. 

 
(a) Each Copermittee must establish annual assessment measures or 

methods specifically for reducing discharges of storm water pollutants 
from its MS4 into each downstream 303(d)-listed water body for which that 
waterbody is impaired.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA.22 

(b) Each Copermittee must annually conduct each established assessment 
measure or method and evaluate the outcome.  Each outcome must then 
be used to assess the effectiveness of implemented management 
measures toward reducing MS4 discharges of the specific pollutants 
causing or contributing to conditions of impairment.  

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(2) Objective for Environmentally-Sensitive Areas: Prevent storm water MS4 

discharges from causing or contributing to conditions of pollution, nuisance, 
or contamination. 

 
(a) Each Copermittee must establish annual measures or methods 

specifically for assessing the effectiveness of its management measures 
for protecting downstream ESAs from adverse effects caused by 
discharges from its MS4.  Assessment measures must be developed for 
each of the six outcome levels described by CASQA. 

(b) Each Copermittee must annually implement each established assessment 
measure or method and evaluate the outcome.  Each outcome must be 
used to assess the effectiveness of implemented management measures 
toward reducing MS4 discharges of the specific pollutants causing or 
contributing to conditions of impairment.  

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(3) Objectives for major program component outcomes: Determined by Each 

                                            
22 Effectiveness assessment outcome levels as defined by CASQA are defined in Attachment C of this 
Order.  See “Municipal Stormwater Program Effectiveness Assessment Guidance” (CASQA, May 2007) 
for guidance for assessing program activities at the various outcome levels. 
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Copermittee. 
 
(a) Each Copermittee must annually develop objectives for each program 

component in Section F and the overall JRMP.  The objectives must be 
established as appropriate in response to program implementation and 
evaluation of water quality and management practices. 

(b) Assessment approaches for program implementation must include a mix 
of specific activities, general program components, and water quality data. 

(c) The assessment measures must target both water quality outcomes and 
the results of municipal enforcement activities. 

 
(4) Objectives for actions taken to protect receiving water limitations in 

accordance with this Order. 
 
(a) Each Copermittee must develop and implement an effectiveness 

assessment strategy for each measure conducted in response to a 
determination to implement the “iterative” approach to prevent or reduce 
any storm water pollutants that are causing or contributing to the 
exceedance of water quality standards as outlined in this Order 

 
b. ASSESSMENT REVIEW 

 
(1) Based on the results of the effectiveness assessments, each Copermittee 

must annually review its jurisdictional activities and BMPs to identify 
modifications and improvements needed to maximize JRMP effectiveness, as 
necessary to achieve compliance with this Order.   

 
(2) Each Copermittee must develop and annually conduct an Integrated 

Assessment23 of each effectiveness assessment objective above (Section 
J.1.a) and the overall JRMP using a combination of outcomes as appropriate 
to the objectives.24 

 
2. Program Modifications 

 
a. Each Copermittee must develop and implement a plan and schedule to address 

program modifications and improvements identified during annual effectiveness 
assessments. 

 
b. Jurisdictional activities/BMPs that are ineffective or less effective than other 

comparable jurisdictional activities/BMPs must be replaced or improved upon by 
implementation of more effective jurisdictional activities/BMPs.  Where 
monitoring data exhibits persistent water quality problems that are caused or 

                                            
23 Integrated assessment is defined in Attachment C.  It is the process of evaluating whether program 
implementation is resulting in the protection or improvement of water quality.  Integrated assessment 
combines assessments of program implementation and water quality. 
24 Not all program components need be addressed at each of the six outcome levels. 

0007456



R9-2009-0002 Page 81 of 91 December 16, 2009 

DIRECTIVE J: PROGRAM EFFECTIVENESS AND REPORTING 

contributed to by MS4 discharges, jurisdictional activities or BMPs applicable to 
the water quality problems must be modified and improved to correct the water 
quality problems. 

 
3. Effectiveness Assessment and Program Response Reporting 
 

a. Each Copermittee must include a description and summary of its annual and 
long-term effectiveness assessments within each Annual Report.  Beginning with 
the Annual Report due in 2011, the Program Effectiveness reporting must 
include: 
 
(1) 303(d) waterbodies:  A description and results of the annual assessment 

measures or methods specifically for reducing discharges of storm water 
pollutants from its MS4 into each 303(d)-listed waterbody; 

(2) ESAs:  A description and results of the annual assessment measures or 
methods specifically for managing discharges of pollutants from its MS4 into 
each downstream ESA; 

(3) Other Program Components:  A description of the objectives and 
corresponding assessment measures and results used to evaluate the 
effectiveness of each general program component.  The results must include 
findings from both program implementation and water quality assessment 
where applicable; 

(4) Receiving water protection:  A description and results of the annual 
assessment measures or methods employed specifically for actions taken to 
protect receiving water limitations in accordance with Section A.3 of this 
Order; 

(5) A description of the steps taken to use dry-weather and wet-weather 
monitoring data to assess the effectiveness of the programs for 303(d) 
impairments, ESAs, and general program components;  

(6) A description of activities conducted in response to investigations of illicit 
discharge and illicit connection activities, including how each investigation 
was resolved and the pollutant(s) involved; 

(7) Responses to effectiveness assessments:  A description of each program 
modification, made in response to the results of effectiveness assessments 
conducted pursuant to Section J.1.a, and the basis for determining (pursuant 
to Section J.2.b.) that each modified activity and/or BMP represents an 
improvement with respect to reducing the discharge of storm water pollutants 
from the MS4. 

(8) A description of the steps that will be taken to improve the Copermittee’s 
ability to assess program effectiveness using measurable targeted outcomes, 
assessment measures, assessment methods, and outcome levels 1-6. 
Include a time schedule for when improvement will occur; and 

 
(9) A description of the steps that will be taken to identify aspects of the 

Copermittee’s Jurisdictional Runoff Management Program that will be 
changed based on the results of the effectiveness assessment.   
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4. Work Plan 
 
Each Copermittee must develop a work plan to address their high priority water quality 
problems in an iterative manner over the life of the permit.  The goal of the work plan is 
to demonstrate a responsive and adaptive approach for the judicious and effective use 
of available resources to attack the highest priority problems.  The work plan shall 
include, at a minimum, the following: 
 

a. The problems and priorities identified during the assessment; 
b. A list of priority pollutants and known or suspected sources; 
c. A brief description of the strategy employed to reduce, eliminate or mitigate the 

negative impacts; 
d. A description and schedule for new and/or modified BMPs.  The schedule is to 

include dates for significant milestones; 
e. A description of how the selected activities will address an identified high priority 

problem.  This will include a description of the expected effectiveness and 
benefits of the new and/or modified BMPs; 

f. A description of implementation effectiveness metrics; 
g. A description of how efficacy results will be used to modify priorities and 

implementation; and 
h. A review of past activities implemented, progress in meeting water quality 

standards, and planned program adjustments. 
 
The Copermittee shall submit the work plan to the Regional Board within 365 days of 
adoption of the Order.  Annual updates are also required and shall be included with the 
annual JRMP report.  The Regional Board will assess the work plan for compliance with 
the specific and overall requirements of the Order.  To increase effectiveness and 
efficiencies, Copermittees may combine their implementation efforts and work plans 
within a hydrologic area or sub area.  Each Copermittee, however, maintains individual 
responsibility for developing and implementing an acceptable work plan. 
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K. REPORTING 
The Copermittees may propose alternate reporting criteria and schedules, as part of 
their updated JRMP, for the Executive Officer’s acceptance.  The Copermittees shall 
submit the updated JRMP within 365 days after adoption of this Order. 

 
1. Runoff Management Plans 

 
a. JURISDICTIONAL RUNOFF MANAGEMENT PLANS 

 
(1) Copermittees: The written account of the overall program to be conducted by 

each Copermittee to meet the jurisdictional requirements of section F of this 
Order is referred to as the Jurisdictional Runoff Management Plan (JRMP).  
Each Copermittee must revise and update its existing JRMP so that it 
describes all activities the Copermittee will undertake to implement the 
requirements of this Order.  Each Copermittee must submit its updated and 
revised JRMP to the Regional Board 365 days after adoption of this Order.  

 
(2) At a minimum, each Copermittee’s JRMP must be updated and revised to 

demonstrate compliance with each applicable section of this Order. 
 
b. WATERSHED WORKPLANS 

 
(1) Copermittees:  The written account of the program conducted by each 

watershed group of Copermittees is referred to as the Watershed Workplan.  
Copermittees within each watershed shall be responsible for updating and 
revising each Watershed Workplan.  Each Watershed Workplan shall be 
updated and revised to describe any changes in water quality problems or 
priorities in the WMAs, and any necessary change to actions Copermittees 
will take to implement jurisdictional or watershed BMPs to address those 
identified. 

 
(2) Lead Watershed Copermittee:  Each Lead Watershed Permittee shall be 

responsible for coordinating the production of the Watershed Workplan, as 
well as coordinating Annual Watershed Review Meetings and public 
participation/public noticing in accordance with the requirements of this Order.  
The Lead Watershed Permittee shall submit the Watershed Workplan to the 
Principal. 

 
(3) Principal Copermittee:  The Principal Permittee shall assemble and submit 

the Watershed Workplan to the Regional Board no later than 365 days after 
adoption of this Order, and shall be prepared to implement the workplan 
within 60 days of the Regional Board Executive Officer deeming the workplan 
acceptable. 
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(4) Each Watershed Workplan shall, at a minimum, include:   
 
(a) Identification of the Lead Watershed Permittee for the watershed. 
(b) An updated watershed map. 
(c) Identification and description of all applicable water quality data, reports, 

analyses, and other information to be used to assess receiving water 
quality. 

(d) Assessment and analysis of the watershed’s water quality data, reports, 
analyses, and other information, used during identification and 
prioritization of the watershed’s water quality problems. 

(e) A prioritized list of water quality problems within the WMA including 
rationale explaining the method/logic used to determine prioritization.  

(f) Identification of the likely sources, pollutant discharges, and/or other 
factors causing the high priority water quality problems within the WMA. 

(g) A description of the strategy to be used to guide Copermittee 
implementation of BMPs either jurisdictionally or on a watershed-wide 
basis to abate the highest water quality problems 

(h) A list of criteria used to evaluate BMP effectiveness and how it was 
applied. 

(i) A GIS map of BMPs implemented and BMPs scheduled for 
implementation.   

(j) A description of the public participation mechanisms to be used and the 
parties anticipated to be involved during the development and 
implementation of the Watershed Workplan. 

(k) A description of Copermittee collaboration to accomplish development of 
the Watershed Workplan, including a schedule for Watershed meetings. 

(l) A description of how TMDLs and 303(d)-listed water bodies were 
considered during prioritization of watershed water quality problems   

(m)A description of the strategy to model and monitor improvement in 
receiving water quality directly resulting from implementation of the BMPs 
described in the Watershed Workplan.   

(n) A scheduled annual Watershed Workplan Review Meeting once every 
calendar year.  This meeting shall be open to the public.  

 
2. Other Required Reports and Plans 

 
a. SSMP UPDATES 

 
(1) Copermittees must submit their updated model SSMP in accordance with the 

applicable requirements of section F.1 with the JRMP two years after 
adoption of this Order. 

(2) Within 180 days of determination that the Model SSMP is in compliance with 
this Permit’s provisions, each Copermittee must update their own local 
SSMP, and amended ordinances consistent with the model SSMP, and shall 
submit both (local SSMP and amended ordinances) to the Regional Board.   

(3) For SSMP-related requirements of Section F.1 with subsequent 
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implementation due dates, updated SSMPs must be submitted with the JRMP 
annual report covering the applicable reporting period. 

 
b. REPORT OF WASTE DISCHARGE 
 

The Principal Copermittee must submit to the Regional Board, no later than 210 
days in advance of the expiration date of this Order, a Report of Waste 
Discharge (ROWD) as an application for issuance of new waste discharge 
requirements.   The fourth annual report for this Order may serve as the ROWD, 
provided it contains the minimum information below. 
 
At a minimum, the ROWD must include the following:  (1) Proposed changes to 
the Copermittees’ runoff management programs; (2) Proposed changes to 
monitoring programs; (3) Justification for proposed changes; (4) Name and 
mailing addresses of the Copermittees; (5) Names and titles of primary contacts 
of the Copermittees; and (6) Any other information necessary for the reissuance 
of this Order. 
 

3. Annual Reports 
 
a. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) ANNUAL REPORTS 
 

(1) Copermittees:  Each Copermittee must generate individual JRMP Annual 
Reports which cover implementation of its jurisdictional activities during the 
past annual reporting period.  Each Annual Report must verify and document 
compliance with this Order as directed in this section.  Each Copermittee 
must retain records through 2015, available for review, that document 
compliance with each requirement of this Order.  Each Copermittee must 
submit to the Principal Copermittee its individual JRMP Annual Report by the 
date specified by the Principal Copermittee.  The reporting period for these 
annual reports must be the previous fiscal year.  For example, the report 
submitted September 30, 2010 must cover the reporting period July 1, 2009 
to June 30, 2010. 

 
(2) Principal Copermittee: The Principal Copermittee is responsible for collecting 

and assembling each Copermittee’s individual JRMP Annual Report. The 
Principal Copermittee must submit Unified JRMP Annual Reports to the 
Regional Board by September 30 of each year, beginning on  
September 30, 2011.  The Unified JRMP Annual Report must contain the 13 
individual JRMP Annual Reports.   

 
(3) Each JRMP Annual Report must contain, at a minimum, the following 

information: 
 

(a) Information required to be reported annually in Section H (Fiscal Analysis) 
of this Order; 
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(b) Information required to be reported annually in Section J (Program 
Effectiveness) of this Order;  

(c) The completed Reporting Checklist found in Attachment D, and 
(d) Information for each program component by watershed as described in the 

following Table 9: 
 
Table 9.  Annual Reporting Requirements 

Program 
Component 

Reporting Requirement 

1. Updated relevant sections of the General Plan and 
environmental review process and a description of planned 
updates within the next annual reporting period, if applicable 
2. Revisions to the local SSMP, including where applicable: 

(a) Identification and summary of where the SSMP fails to 
meet the requirements of this Order; 
(b) Updated procedures for identifying pollutants of concern 
for each Priority Development Project; 
(c) Updated treatment BMP ranking matrix; and 
(d) Updated site design and treatment control BMP design 
standards; 

3. Verification that site design, source control, and treatment 
BMPs were required on all applicable Priority Development 
Projects; 
4. Description of the application of LID and site design BMPs in 
the planning and approval process; 
5. Description of projects subject to the local waiver provision for 
numeric sizing of treatment control BMP requirements; 
6. Description and summary of the LID site design BMP 
substitution program, if applicable; 
7. Description and summary of the process to verify compliance 
with SSMP requirements; 
8. Updates to the BMPs that are listed in the local SSMP as 
options for treatment control; 
9. Description of the treatment control maintenance tracking 
process and verification that the requirements of this Order were 
met during the reporting period; 

(a) Updated watershed-based database of approved 
treatment control BMPs and treatment control BMP 
maintenance within its jurisdiction, including updates to the list 
of high-priority treatment BMPs; 

10.  Description of the process for identifying and evaluating 
hydrologic conditions of concern and requiring a suite of 
management measures within all Priority Development Projects to 
protect downstream beneficial uses and prevent adverse physical 
changes to downstream stream channels; 

New Development 

11. Description of enforcement activities applicable to the new 
development and redevelopment component and a summary of 
the effectiveness of those activities; 
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Program 
Component 

Reporting Requirement 

1. Updated relevant ordinances and description of planned 
ordinance updates within the next annual reporting period, if 
applicable; 
2. A description of procedures used for identifying priorities for 
inspecting sites and enforcing control measures which consider 
the nature of the construction activity, topography, and the 
characteristics of soils and receiving water quality; 
3. Designated minimum and enhanced BMPs; 

Construction 

4. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility, 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility; 

       (e) Narrative description of inspection findings and follow-up 
           activities for each facility; 
1. Updated source inventory; 
2. Changes to the designated municipal BMPs; 
3. Descriptions of procedures to assure that flood management 
projects assess the impacts on the water quality of receiving water 
bodies; 
4. Summary and assessment of BMPs implemented at retrofitted 
flood control structures, including: 

(a) List of projects with BMP retrofits; and 
(b) List and description of structures retrofitted without BMPs; 

5. Description and assessment of the municipal structural 
treatment control operations and maintenance activities, including: 

(a) Number of inspections and types of facilities; and 
(b) Summary of findings; 

6. Description of the municipal areas/facilities operations and 
maintenance activities, including: 

(a) Number and types of facilities maintained; 
(b) Amount of material removed and how that material was 
disposed; and 
(c) List of facilities planned for bi-annual inspections and the 
justification; 

Municipal 

7. Description of the municipal areas/programs inspection 
activities, including: 

(a) Number and date of inspections conducted at each facility; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date and types of enforcement actions by facility;  
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 
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Program 
Component 

Reporting Requirement 

8. Description of activities implemented to address sewage 
infiltration into the MS4; 
1. Annual inventory of commercial / industrial sources; 
2. Summary of the inspection program, including the following 
information: 

(a) Number and date of inspections conducted at each facility 
including the facility address; 
(b) Number of facilities lacking adequate BMPs; 
(c) The BMP violations identified during the inspection by 
facility; 
(d) Number, date, and types of enforcement actions by facility; 
(e) Narrative description of inspection findings and follow-up 
activities for each facility; 

3. Changes to designated minimum and enhanced BMPs; 

Commercial / 
Industrial 

4. A list of industrial sites, including each name, address, and SIC 
code, that the Copermittee suspects may require coverage under 
the General Industrial Permit, but has not submitted an NOI; 

Residential 1. Updated minimum BMPs required for residential areas and 
activities; 

 2. Quantification and summary of applicable runoff and storm 
water enforcement actions within residential areas and activities; 

 3. Description of efforts to manage runoff and storm water 
pollution in common interest areas; 
1. Changes to the legal authority to implement Illicit Discharge 
Detection and Elimination activities; 
2. Changes to the established investigation procedures; 
3. Public reporting mechanisms, including phone numbers and 
web pages; 
4. All data and assessments from the Dry Weather Effluent 
Analytical Monitoring activities; 
5. Response criteria developed for water quality data and 
notifications; 
6. Summaries of illicit discharges (including spills and water quality 
data events)  and how each significant case was resolved; 
7. A description of instances when field screening and analytical 
data exceeded action levels, but for which no investigation was 
conducted; 
8. A description of enforcement actions taken in response to 
investigations of illicit discharges and a description of the 
effectiveness of those enforcement measures; 

Illicit Discharge 
Detection and 
Elimination 

9. A description of controls to prevent infiltration of seepage from 
municipal sanitary sewers to municipal separate storm sewer 
systems; 

Work Plan Priorities, strategy, implementation schedule and effectiveness 
evaluation; 

 
(4) Each JRMP Annual Report must also include the following information 
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regarding non-storm water discharges (see Section B.2. of this Order): 
 

(a) Identification of non-storm water discharge categories identified as a source 
of pollutants to waters of the U.S; 

(b) A description of ordinances, orders, or similar means to prohibit non-storm 
water discharge categories identified under section B.2 above ; 

(c) Identification of any control measures to be required and implemented for 
non-storm water discharge categories identified as needing said controls by 
the Regional Board; and 

(d) A description of a program to address pollutants from non-emergency fire 
fighting flows identified by the Copermittee to be significant sources of 
pollutants. 

 
4. Interim Reporting Requirements 

 
For the July 2009-June 2010 reporting period, the Jurisdictional RMP must be 
submitted on January 31, 2011.  Each Jurisdictional RMP Annual Report submitted 
for this reporting period must, at a minimum, include comprehensive descriptions of 
all activities conducted to fully implement the Copermittees’ Jurisdictional RMP 
documents, as those documents were developed to comply with the requirements of 
Order No. 2002-01.  The Principal Copermittee must submit these documents in a 
unified manner, consistent with the unified reporting requirements of Order No. 
2002-01.   
 

5. Universal Reporting Requirements 
 

All submittals must include an executive summary, introduction, conclusion, 
recommendations, and signed certified statement.  Each Copermittee must submit a 
signed certified statement covering its responsibilities for each applicable submittal.  
The Principal Copermittee must submit a signed certified statement covering its 
responsibilities for each applicable submittal and the sections of the submittals for 
which it is responsible. 
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L. MODIFICATION OF PROGRAMS 
 

Modifications of Jurisdictional Runoff Management Programs and/or Watershed 
Runoff Management Programs may be initiated by the Executive Officer of the 
Regional Board or by the Copermittees.  Requests by Copermittees must be made 
to the Executive Officer, and must be submitted during the annual review process.  
Requests for modifications should be incorporated, as appropriate, into the Annual 
Reports or other deliverables required or allowed under this Order. 
 

1. Minor Modifications:  Minor modifications to Jurisdictional Runoff Management 
Programs, and/or Watershed Runoff Management Programs, may be accepted by 
the Executive Officer where the Executive Officer finds the proposed modification 
complies with all discharge prohibitions, receiving water limitations, and other 
requirements of this Order. 

 
2. Modifications Requiring an Amendment to this Order: Proposed modifications that 

are not minor require amendment of this Order in accordance with this Order’s rules, 
policies, and procedures. 

 
 
M. PRINCIPAL COPERMITTEE RESPONSIBILITIES 
 
Within 180 days of adoption of this Order, the Copermittees must designate the 
Principal Copermittee and notify the Regional Board of the name of the Principal 
Copermittee.  The Principal Copermittee must, at a minimum: 
 
1. Serve as liaison between the Copermittees and the Regional Board on general 

permit issues, and when necessary and appropriate, represent the Copermittees 
before the Regional Board. 

2. Coordinate permit activities among the Copermittees and facilitate collaboration on 
the development and implementation of programs required under this Order. 

3. Integrate individual Copermittee documents and reports into single unified 
documents and reports for submittal to the Regional Board as required under this 
Order.  

4. Produce and submit documents and reports as required by section K of this Order 
and Receiving Waters and MS4 Discharge Monitoring and Reporting Program No. 
R9-2009-0002 in Attachment E of this Order. 

 
 
N. RECEIVING WATERS AND MS4 DISCHARGE MONITORING AND REPORTING 

PROGRAM 
 
Pursuant to CWC section 13267, the Copermittees must comply with all the 
requirements contained in Receiving Waters and MS4 Discharge Monitoring and 
Reporting Program No. R9-2009-0002 in Attachment E of this Order.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 3/4/2008 7:49 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

Print this out for the general correspondence admin record binder.
It is the monthly tally of email subscribers to the listserv. 

When you're ready to post a message to the list, I'll transfer it to you.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 3/1/2008 7:00 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 132

For dates from 2008.02.01 to 2008.02.29 members by type for 'reg9_oc_ms4permit'
- New normal members: 8

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.02.01 to 2008.02.29

---

8 members who subscribed:

2008.02.01 * 1
2008.02.02
2008.02.03
2008.02.04
2008.02.05
2008.02.06
2008.02.07
2008.02.08
2008.02.09
2008.02.10 * 1
2008.02.11 * 1
2008.02.12
2008.02.13
2008.02.14 * 1
2008.02.15
2008.02.16
2008.02.17
2008.02.18
2008.02.19 **** 4
2008.02.20
2008.02.21
2008.02.22
2008.02.23
2008.02.24
2008.02.25
2008.02.26
2008.02.27
2008.02.28
2008.02.29

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 4/1/2008 7:35 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

For the continued admin record...

Remind me to transfer the listserv to you.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 4/1/2008 12:55 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 136
- Unconfirmed members: 1
  Confirmation rate: 99%

For dates from 2008.03.01 to 2008.03.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 4
- New unconfirmed members: 1
  Confirmation rate: 80%

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.03.01 to 2008.03.31

---

5 members who subscribed:

2008.03.01
2008.03.02
2008.03.03
2008.03.04
2008.03.05
2008.03.06
2008.03.07
2008.03.08
2008.03.09
2008.03.10
2008.03.11
2008.03.12 * 1
2008.03.13 * 1
2008.03.14
2008.03.15
2008.03.16
2008.03.17
2008.03.18
2008.03.19
2008.03.20
2008.03.21
2008.03.22
2008.03.23
2008.03.24
2008.03.25
2008.03.26
2008.03.27 * 1
2008.03.28 * 1
2008.03.29
2008.03.30
2008.03.31 * 1

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 5/1/2008 7:17 AM
Subject: Fwd: reg9_oc_ms4permit subscription report

People continue to sign up.
When you're ready, remind me to transfer this to you.

>>> "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 5/1/2008 12:51 AM >>>
Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 144

For dates from 2008.04.01 to 2008.04.30 members by type for 'reg9_oc_ms4permit'
- New normal members: 7

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.04.01 to 2008.04.30

---

7 members who subscribed:

2008.04.01
2008.04.02
2008.04.03 * 1
2008.04.04 * 1
2008.04.05 * 1
2008.04.06
2008.04.07
2008.04.08
2008.04.09
2008.04.10
2008.04.11
2008.04.12
2008.04.13
2008.04.14 * 1
2008.04.15
2008.04.16
2008.04.17 ** 2
2008.04.18
2008.04.19
2008.04.20
2008.04.21
2008.04.22
2008.04.23
2008.04.24 * 1
2008.04.25
2008.04.26
2008.04.27
2008.04.28
2008.04.29
2008.04.30

---
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No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 6/2/2008 7:18 AM
Subject: Fwd: reg9_oc_ms4permit subscription report

For your file...

>>> "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 6/1/2008 12:51 AM >>>
Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 148
- Unconfirmed members: 1
  Confirmation rate: 99%

For dates from 2008.05.01 to 2008.05.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 4
- New unconfirmed members: 1
  Confirmation rate: 80%

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.05.01 to 2008.05.31

---

5 members who subscribed:

2008.05.01 * 1
2008.05.02
2008.05.03
2008.05.04
2008.05.05
2008.05.06
2008.05.07
2008.05.08 * 1
2008.05.09 * 1
2008.05.10
2008.05.11
2008.05.12
2008.05.13
2008.05.14
2008.05.15
2008.05.16
2008.05.17
2008.05.18
2008.05.19
2008.05.20
2008.05.21
2008.05.22 * 1
2008.05.23
2008.05.24
2008.05.25
2008.05.26
2008.05.27
2008.05.28
2008.05.29
2008.05.30
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2008.05.31 * 1

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 7/1/2008 7:38 AM
Subject: Fwd: reg9_oc_ms4permit subscription report

for your records...

>>> "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov> 7/1/2008 12:51 AM >>>
Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 152

For dates from 2008.06.01 to 2008.06.30 members by type for 'reg9_oc_ms4permit'
- New normal members: 3

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.06.01 to 2008.06.30

---

3 members who subscribed:

2008.06.01
2008.06.02
2008.06.03
2008.06.04 * 1
2008.06.05 * 1
2008.06.06
2008.06.07
2008.06.08
2008.06.09
2008.06.10
2008.06.11
2008.06.12 * 1
2008.06.13
2008.06.14
2008.06.15
2008.06.16
2008.06.17
2008.06.18
2008.06.19
2008.06.20
2008.06.21
2008.06.22
2008.06.23
2008.06.24
2008.06.25
2008.06.26
2008.06.27
2008.06.28
2008.06.29
2008.06.30

---
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No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 8/1/2008 7:24 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

Monthly report. Lots of new subscribers.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 8/1/2008 5:47 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 177
- Unconfirmed members: 2
  Confirmation rate: 98%

For dates from 2008.07.01 to 2008.07.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 25
- New unconfirmed members: 2
  Confirmation rate: 92%

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.07.01 to 2008.07.31

---

27 members who subscribed:

2008.07.01 * 1
2008.07.02 *********** 11
2008.07.03 ** 2
2008.07.04
2008.07.05
2008.07.06
2008.07.07 * 1
2008.07.08
2008.07.09
2008.07.10 * 1
2008.07.11
2008.07.12
2008.07.13
2008.07.14 * 1
2008.07.15
2008.07.16 ** 2
2008.07.17 * 1
2008.07.18
2008.07.19
2008.07.20
2008.07.21 *** 3
2008.07.22
2008.07.23
2008.07.24
2008.07.25
2008.07.26
2008.07.27
2008.07.28
2008.07.29 * 1
2008.07.30
2008.07.31 *** 3

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 10/1/2008 7:35 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

Here's the monthly report.
Track me down so that I can relinquish the listserv honor to you.

Jeremy Haas
Environmental Scientist
California Regional Water Quality Control Board, San Diego Region
Compliance Assurance Unit
(858) 467-2735 work/voice mail
(858) 571-6972 fax
jhaas@waterboards.ca.gov
http://www.waterboards.ca.gov/sandiego
Customer Service Survey at  http://www.calepa.ca.gov/Customer/
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 10/1/2008 12:55 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 180

For dates from 2008.09.01 to 2008.09.30 members by type for 'reg9_oc_ms4permit'
- New normal members: 1

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.09.01 to 2008.09.30

---

1 members who subscribed:

2008.09.01
2008.09.02
2008.09.03
2008.09.04
2008.09.05
2008.09.06
2008.09.07
2008.09.08
2008.09.09
2008.09.10 * 1
2008.09.11
2008.09.12
2008.09.13
2008.09.14
2008.09.15
2008.09.16
2008.09.17
2008.09.18
2008.09.19
2008.09.20
2008.09.21
2008.09.22
2008.09.23
2008.09.24
2008.09.25
2008.09.26
2008.09.27
2008.09.28
2008.09.29
2008.09.30

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 11/3/2008 7:40 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

Wow, four new members.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 11/1/2008 12:56 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 184

For dates from 2008.10.01 to 2008.10.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 4

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.10.01 to 2008.10.31

---

4 members who subscribed:

2008.10.01
2008.10.02 * 1
2008.10.03 ** 2
2008.10.04
2008.10.05
2008.10.06
2008.10.07
2008.10.08
2008.10.09
2008.10.10
2008.10.11
2008.10.12
2008.10.13
2008.10.14
2008.10.15
2008.10.16
2008.10.17
2008.10.18
2008.10.19
2008.10.20
2008.10.21
2008.10.22
2008.10.23
2008.10.24
2008.10.25
2008.10.26
2008.10.27
2008.10.28
2008.10.29
2008.10.30 * 1
2008.10.31

---

No members unsubscribed during this date period.
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit error mail from: Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 12/19/2008 7:34 AM
Subject: Fwd: reg9_oc_ms4permit error mail from: moyyahya@cityofrsm.org
Attachments: reg9_oc_ms4permit error mail from: moyyahya@cityofrsm.org

Someday...

Anyway, did Moy move over to RSM?  If so, how's the new Aliso Viejo consultant?
I know Erica Ryan, who was the consultant for RSM is now at San Marcos.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit error mail from: Page 1

From: "Lyris ListManager" <lyris@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 12/18/2008 4:57 PM
Subject: reg9_oc_ms4permit error mail from: moyyahya@cityofrsm.org

This email message could not be delivered to moyyahya@cityofrsm.org

This person has bounced 1 message(s) in recent days.

Here is additional information about this error:

Email: moyyahya@cityofrsm.org
List:  reg9_oc_ms4permit
Cause: Email address appears to be invalid

To delete this member, send the following two line message to
lyris@swrcb18.waterboards.ca.gov

   login (enter your password here)
   delete reg9_oc_ms4permit moyyahya@cityofrsm.org

---

Message body:

Message-Id: <%%recip.smtpmessageid%%>
X-lyris-type: confirm-request
To: %%recip.hdrto%%
From: "%%list.name%% Confirmation (from %%brand.name%%)" <%%email.confirm%%>
Subject: Your confirmation is needed
Date: Thu, 18 Dec 2008 10:54:49 -0800
MIME-Version: 1.0
Content-Type: text/plain;

charset="ISO-8859-1"
Content-Transfer-Encoding: 8bit

Please reply to this email message to confirm your subscription to
%%list.name%%.

Your email address has been entered for a subscription to the
%%list.name%% mailing list. However, your new subscription requires
a confirmation that you received this email message and want
to join this mailing list.

If you do not want to join, do nothing.  You will be automatically
removed.

To confirm that you do want to join, simply reply to this message.
Make sure that your message is addressed to
%%email.confirm%%

To unsubscribe immediately, you send an email message to
%%email.unsub%%
%%passwordnotifystring%%
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(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 1/5/2009 3:41 PM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

more new members.
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(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 1/1/2009 12:55 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 190

For dates from 2008.12.01 to 2008.12.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 6

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2008.12.01 to 2008.12.31

---

6 members who subscribed:

2008.12.01 * 1
2008.12.02 * 1
2008.12.03
2008.12.04
2008.12.05
2008.12.06
2008.12.07
2008.12.08
2008.12.09 ** 2
2008.12.10
2008.12.11
2008.12.12
2008.12.13
2008.12.14
2008.12.15
2008.12.16
2008.12.17
2008.12.18 ** 2
2008.12.19
2008.12.20
2008.12.21
2008.12.22
2008.12.23
2008.12.24
2008.12.25
2008.12.26
2008.12.27
2008.12.28
2008.12.29
2008.12.30
2008.12.31

---

No members unsubscribed during this date period.

0007487



(6/26/2012) Chad Loflen - Fwd: reg9_oc_ms4permit subscription report Page 1

From: Jeremy Haas
To: Chad Loflen
Date: 2/2/2009 7:30 AM
Subject: Fwd: reg9_oc_ms4permit subscription report
Attachments: reg9_oc_ms4permit subscription report

some day...

0007488



(6/26/2012) Chad Loflen - reg9_oc_ms4permit subscription report Page 1

From: "Lyris ListManager" <lyris-noreply@swrcb18.waterboards.ca.gov>
To: <jhaas@waterboards.ca.gov>
Date: 2/1/2009 12:55 AM
Subject: reg9_oc_ms4permit subscription report

Grand total members by type for 'reg9_oc_ms4permit'
- Normal members: 193

For dates from 2009.01.01 to 2009.01.31 members by type for 'reg9_oc_ms4permit'
- New normal members: 3

------------------------------------------------

Members by type for reg9_oc_ms4permit for dates from 2009.01.01 to 2009.01.31

---

3 members who subscribed:

2009.01.01
2009.01.02
2009.01.03
2009.01.04
2009.01.05
2009.01.06 * 1
2009.01.07
2009.01.08
2009.01.09
2009.01.10
2009.01.11
2009.01.12
2009.01.13
2009.01.14
2009.01.15
2009.01.16
2009.01.17
2009.01.18
2009.01.19
2009.01.20
2009.01.21 * 1
2009.01.22
2009.01.23
2009.01.24
2009.01.25
2009.01.26
2009.01.27 * 1
2009.01.28
2009.01.29
2009.01.30
2009.01.31

---

No members unsubscribed during this date period.

0007489
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 12/9/16

Claim Number: 10TC11

Matter: California Regional Water Quality Control Board, San Diego Region, Order No.
R920090002

Claimants: City of Dana Point
City of Laguna Hills
City of Laguna Niguel
City of Lake Forest
City of Mission Viejo
City of San Juan Capistrano
County of Orange
Orange County Flood Control District

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:
Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence,
and a copy of the current mailing list is available upon request at any time. Except as provided otherwise
by commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and
interested parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs.,
tit. 2, § 1181.3.)

Nasser Abbaszadeh, Director of Public Works/City Engineer, City of Laguna Niguel
30111 Crown Valley Parkway, Laguna Niguel, CA 92677
Phone: (949) 3624377
Nabbaszadeh@cityoflagunaniguel.org

Hossein Ajideh, City of San Juan Capistrano
32400 Paseo Adelanto, San Juan Capistrano, CA 92675
Phone: (949) 2344413
HAjideh@sanjuancapistrano.org

Joe Ames, City of Mission Viejo
200 Civic Center, Mission Viejo, CA 92691
Phone: (949) 4708419
james@cityofmissionviejo.org

Rebecca Andrews, Associate, Best Best & Krieger, LLP
655 West Broadway, 15th Floor, San Diego, CA 92101
Phone: (619) 5251300
Rebecca.Andrews@bbklaw.com

Socorro Aquino, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
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Phone: (916) 3227522
SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services,LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 7271350
harmeet@calsdrc.com

Ryan Baron, Of Counsel, Best Best & Krieger LLP
18101 Von Karman Avenue, Suite 1000, Irvine, CA 92612
Phone: (949) 2636568
ryan.baron@bbklaw.com

Lacey Baysinger, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240254
lbaysinger@sco.ca.gov

Shanda Beltran, General Counsel, Building Industry Legal Defense Foundation
Building Association of Southern California, 17744 Sky Park Circle, Suite 170, Irvine, CA 92614
Phone: (949) 5539500
sbeltran@biasc.org

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 9682742
cityclerk@cityofsthelena.org

Danielle Brandon, Budget Analyst, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 4453274
danielle.brandon@dof.ca.gov

Allan Burdick, 
7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 2033608
allanburdick@gmail.com

J. Bradley Burgess, MGT of America
895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)5952646
Bburgess@mgtamer.com

David Burhenn, Burhenn & Gest,LLP
624 S. Grand Ave., Suite 2200, Los Angeles, CA 90017
Phone: (213) 6298788
dburhenn@burhenngest.com

Gwendolyn Carlos, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3230706
gcarlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588222
Dcarrigg@cacities.org

Deborah Carson, Stormwater/Solid Waste Program Manager (Contract), City of Rancho Santa
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Margarita
22112 El Paseo, Rancho Santa Margarita, CA 92688
Phone: (949) 6351800
dcarson@cityofrsm.org

Bruce Channing, City Manager, City of Laguna Hills
24035 El Toro Road, Laguna Hills, CA 92653
Phone: (949) 7072611
bchanning@lagunahillsca.gov

Annette Chinn, Cost Recovery Systems,Inc.
7052 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 9397901
achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814
Phone: (916) 3198326
Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 7583952
coleman@muni1.com

Chris Crompton, Deputy Director of Public Works, Orange County Public Works
Orange County Environmental Resources, 2301 North Glassell Street, Orange, CA 92865
Phone: (714) 9550630
chris.crompton@ocpw.ocgov.com

William Curley, Lozano Smith
515 S. Figuera Street, Los Angeles, CA 90071
Phone: (213) 9291066
wcurley@lozanosmith.com

Marieta Delfin, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3224320
mdelfin@sco.ca.gov

Terry Dixon, City of Laguna Niguel
30111 Crown Valley Parkway, Laguna Niguel, CA 92677
Phone: (949) 3624300
tdixon@cityoflagunaniguel.org

James Eggart, Woodruff,Spradlin & Smart
555 Anton Boulevard, #1200, Costa Mesa, CA 92626
Phone: (714) 4151062
JEggart@wsslaw.com

Donna Ferebee, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 4453274
donna.ferebee@dof.ca.gov

Rod Foster, City Manager, City of Laguna Niguel
30111 Crown Valley Parkway, Laguna Niguel, CA 92677



12/9/2016 Mailing List

http://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 4/8

Phone: (949) 3624300
Rfoster@cityoflagunaniguel.org

Brad Fowler, Director of Public Works and Engineering Services, City of Dana Point
33282 Golden Latern, Dana Point, CA 92629
Phone: (949) 2483554
bfowler@danapoint.org

Susan Geanacou, Department of Finance 
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 4453274
susan.geanacou@dof.ca.gov

Howard Gest, Burhenn & Gest,LLP
624 South Grand Avenue, Suite 2200, Los Angeles, CA 90402
Phone: (213) 6298787
hgest@burhenngest.com

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 I Street Bridge, Suite 200, Sacramento, CA 95814
Phone: (916) 4427887
dillong@csda.net

David Gibson, San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100, San Diego, CA 921234340
Phone: (858) 4672952
dgibson@waterboards.ca.gov

Catherine George Hagan, Senior Staff Counsel, State Water Resources Control Board
c/o San Diego Regional Water Quality Control Board, 2375 Northside Drive, Suite 100, San
Diego, CA 92108
Phone: (619) 5213012
catherine.hagan@waterboards.ca.gov

Shawn Hagerty, Partner, Best Best & Krieger, LLP
San Diego Office, 655 West Broadway, 15th Floor, San Diego, CA 92101
Phone: (619) 5251300
Shawn.Hagerty@bbklaw.com

Mary Halterman, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 4453274
Mary.Halterman@dof.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648
Phone: (714) 5365907
Sunny.han@surfcityhb.org

Dorothy Holzem, Legislative Representative, California State Association of Counties
1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 3277500
dholzem@counties.org

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 4451546
justyn.howard@dof.ca.gov
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Thomas Howard, Executive Director, State Water Resources Control Board
P.O. Box 2815, Sacramento, CA 958122815
Phone: (916) 3415599
thoward@waterboards.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 6514103
Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles 
AuditorController's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 9748564
ejewik@auditor.lacounty.gov

Jeremy Jungreis, Attorney, Rutan & Tucker, LLP
611 Anton Boulevard, 14th Floor, Costa Mesa, CA 92626
Phone: (714) 3381882
jjungreis@rutan.com

Jill Kanemasu, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3229891
jkanemasu@sco.ca.gov

Anne Kato, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3245919
akato@sco.ca.gov

Anita Kerezsi, AK & Company
3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 9721666
akcompany@um.att.com

Mike Killebrew, Acting City Manager, City of Dana Point
33282 Golden Lantern, Dana Point, CA 926291805
Phone: (949) 2483554
mkillebrew@danapoint.org

Jay Lal, State Controller's Office (B08)
Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240256
JLal@sco.ca.gov

Michael Lauffer, Chief Counsel, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 958142828
Phone: (916) 3415183
mlauffer@waterboards.ca.gov

Iain MacMillan, Attorney, Lozano Smith
515 S Figueroa St, Suite 750, Los Angeles, CA 90071
Phone: (213) 9291066
imacmillan@lozanosmith.com

Hortensia Mato, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
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Phone: (949) 6443000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS
17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 4400845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 4909990
meredithcmiller@maximus.com

Andre Monette, Partner, Best Best & Krieger, LLP
Claimant Representative
2000 Pennsylvania NW, Suite 5300, Washington, DC 20006
Phone: (202) 7850600
andre.monette@bbklaw.com

Richard Montevideo, Rutan & Tucker,LLP
611 Anton Blvd., Suite 1400, Costa Mesa, CA 92626
Phone: (714) 6415100
rmontevideo@rutan.com

Geoffrey Neill, Senior Legislative Analyst, Revenue & Taxation, California State Association of
Counties (CSAC)
1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 3277500
gneill@counties.org

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
Phone: (916) 4553939
andy@nicholsconsulting.com

Adriana Nunez, Staff Counsel, State Water Resources Control Board
P.O. Box 100, Sacramento, CA 95812
Phone: (916) 3223313
Adriana.nunez@waterboards.ca.gov

Arthur Palkowitz, Artiano Shinoff
2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 2323122
apalkowitz@as7law.com

Nancy Palmer, Environmental Services Manager, City of Laguna Niguel
30111 Crown Valley Parkway, Laguna Niguel, CA 92677
Phone: (949) 3624384
Npalmer@cityoflagunaniguel.org

Jai Prasad, County of San Bernardino
Office of AuditorController, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415
0018
Phone: (909) 3868854
jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS
808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
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Phone: (949) 4400845
markrewolinski@maximus.com

David Rice, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814
Phone: (916) 3415161
davidrice@waterboards.ca.gov

Nick Romo, Policy Analyst, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588254
nromo@cacities.org

Omar Sandoval, Woodruff,Spradlin & Smart
Claimant Representative
555 Anton Boulevard, #1200, Costa Mesa, CA 92626
Phone: (714) 4151049
osandoval@wsslaw.com

Richard Schlesinger, City of Mission Viejo
200 Civic Center, Mission Viejo, CA 92691
Phone: (949) 4703079
rschlesinger@cityofmissionviejo.org

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 3276490
carla.shelton@csm.ca.gov

Shane Silsby, Director of Public Works, County of Orange
300 North Flower Street, Santa Ana, CA 92703
Phone: (714) 6679700
shane.silsby@ocpw.ocgov.com

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3235849
jspano@sco.ca.gov

Dennis Speciale, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 3240254
DSpeciale@sco.ca.gov

Jolene Tollenaar, MGT of America
2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443411
jolene_tollenaar@mgtamer.com

Evelyn Tseng, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 6443127
etseng@newportbeachca.gov

Renee Wellhouse, David Wellhouse & Associates, Inc. 
3609 Bradshaw Road, H382, Sacramento, CA 95927
Phone: (916) 7974883
dwarenee@surewest.net
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Tom Wheeler, City of Lake Forest
25550 Commercentre Dr., Suite 100, Lake Forest, CA 92630
Phone: (949) 4613480
twheeler@lakeforestca.gov

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814
Phone: (916) 6588249
jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 6588281
pwhitnell@cacities.org

Dennis Wilberg, City Manager, City of Mission Viejo
200 Civic Center, Mission Viejo, CA 92691
Phone: (949) 4703051
dwilberg@cityofmissionviejo.org

Julia Woo, Deputy County Counsel, County of Orange
Claimant Representative
333 West Santa Ana Blvd, Santa Ana, CA 927021379
Phone: (714) 8343300
Julia.woo@coco.ocgov.com

Robert Woodings, Director of Public Works, City of Lake Forest
25550 Commercenter Dr, Suite 100, Lake Forest, CA 92630
Phone: (949) 4613480
rwoodings@lakeforestca.gov

Hasmik Yaghobyan, County of Los Angeles
AuditorController's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 9749653
hyaghobyan@auditor.lacounty.gov

Lisa Zawaski, Senior Water Quality Engineer, City of Dana Point
Dana Point City Hall, 33282 Golden Lantern Street, Public Works Suite 212, Dana Point, CA
92629
Phone: (949) 2483584
lzawaski@danapoint.org
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